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Arms Act (54 of 1959), Section 25(1)(a) & (b) — See — Penal Code, 1860,

Sections 396,398 & 412 [Arun Vs. State of ML.P.] (DB)...1921
STl AT (1959 BT 54), &7 25(1)@) T (b) — 3@ — 3vs wledl
1860, ETIRTY 396, 398 T 412 (J®vT {3, 4.9 <) (DB)...1921

Bharat Petroleum Limited Conduct, Discipline and Appeal Rules for
Management Staff 1976, Clause 6 & 10, Part I11, Schedule I, Part I1I-A, Part
HI-F-(1) & (23)-B(2)(e) & (f) — Dismissal & Discharge — Disciplinary
Authority & Competent Authority — Held — Term Competent Authority will
include a disciplinary authority — Under Part I1I-F(1), disciplinary authority
has been described to include an authority as specified in Schedule I which
includes both Functional Manager and Functional Director — Functional
General Manager was disciplinary authority for punishment lesser than
dismissal and Functional Director was disciplinary authority for
punishment of dismissal - DGM was fully competent to issue charge-sheet —
Order of discharge calls no interference — Direction by High Court to issue
fresh charge-sheet is set aside — Appeal allowed. [Bharat Petroleum Corp.
Ltd. Vs. Anil Padegaonkar] (SC)...1789

gRa ygifergs fofics yae 1% 8q STV, 9ET vq dic
a9, 1976, @vs 6 d 10, 9T 111, 31yt I, 917 II-A, 917 IT1-F-(1) 9 (23)—
B@)e) a (f) — vegfa T dal=aa &1 — Igemald gifEaNt a aes
gIferarT — AfiEiRa — wes waw yTiter 4 srgemafTe uriter) wafas
BN — 9T [I-F(1) & fafa, sgzmafie uifrerdt § oyt 1 #§ wen
fafafdse uitrer wffa gar affa 2, ey srivfia ydae vd srizfa
e Q41 ol @ — sriflad wevdgs, usgfd 4 $9av s =q
et el o aor srifia e, us=ygfa @ <ve =g sl
9IS 2T — SUABTYEE D, ARIT U3 SN B & ¢ ol ®u 4§ wew o1 —
IR B A A Sl sEEY B ATTTIGAT 2] — Sod ARTAd GIRT AT
IRIY 3 o) &34 & forg fear = e sura fean & — arfie d9R |
(ARa dgiferas sRuReE for. fa. sife gSasy) (SC)...1789

Bharat Petroleum Limited Conduct, Discipline and Appeal Rules for
Management Staff 1976, Clause 6 & 10, Part I11, Schedule I, Part ITI-B(2)(e) &
(f) — Discharge & Dismissal — Held — Punishment of “discharge” from service
imposed under Part III-B(2)(e) — No order of “dismissal” imposed under
Part 11I-B(2)(f) — High Court erred in opining that employee has been
“dismissed” from service and came to conclude that charge-sheet was issued
by incompetent authority. [Bharat Petroleum Corp. Ltd. Vs. Anil
Padegaonkar]| (SO)...1789
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g dgtioraw foifids gge+ ¥ere eq Siravvl, JJ9ra vq sidfler
fr4, 1976, @vs 6 10, w7 I, g I, w17 I1I-B(2)(e) T (f) — €al=aq
@er g yegfa — siffeaiRa — dar | sSgfaa” &1 gvs, 97 IHI-B(2)(e) &
Jiata fRIfE far wam — wrr HI-B@R)(f) & iava, "de=gfa” &1 &3
e JERIMT T8 fhar a1 — S=a <A™ 3 g8 49 <1 d 9o 31 &
AN Bl Y41 9§ “"yegd” fHar w1 2 AR gz frsed faar fb iy vz srem
IIfSrerY gRT SN AT T o1 (WRA ugiferam dRuUReE fo. fa. e
TRATIHR) (SC)...1789

Bhumi Vikas Rules, M.P, 1984, Rule 49 — See — Nagar Tatha Gram
Nivesh Adhiniyam, M.P, 1973 |[M.P. Housing & Infrastructure Development
Board Vs. Vijay Bodana] (SCO)...1522

g fadra (79, 9.9, 1984, (9 49 — 7@ — T9I% @1 919 [AQer
iferfaaw, 7.3, 1973 (Ta.d). BT v s9hRe R sedui—=< dis fa. o
CIEAED) (SO)...1522

Central Goods and Services Tax (12 of 2017), Sections 2(17), 2(31),
2(75) & 67(2) — Definition — Word “Thing” — Held — As per definition and
interpretation, cash/money is included in the word “thing” — Cash can be
seized by the authorities u/S 67(2) of the Act. [Kanishka Matta (Smt.) Vs.
Union of India] (DB)...2116

&SI #reT 3% a1 & fAfIH (2017 BT 12), TRTY 2(17), 2(31), 2(75)
q 67(2) — uR|TST — ¥1s¢ “geq” — AFERT — aR¥mT va fd=a & e,
IPbg /99 ax” ek H widfaa @ — i &Y a1 67(2) @ I
IRIGTERTOT §IRT Adhe ST f&HAT o1 "abdl 2 | (wfrsst aeer (shvd) fa. e
3itw ) (DB)...2116

Central Goods and Services Tax (12 0of 2017), Section 67(2) — Release of
Seized Cash — Held — Authorities are at stage of investigation and evidence is
being collected, unless and until matter is finally adjudicated, question of
releasing the seized cash does not arise — Petition dismissed. [Kanishka
Matta (Smt.) Vs. Union of India] (DB)...2116

ST A1eT I Har & ST (2017 BT 12), &RT 67(2) — T<AY<T
TFHG BT BT r=T — AT — YTrSTETor 99T & UshH U= 8 a1 aed
vafd fear Si=r 2, o9 d@ o amar sifaw wu 9 =arafioffa ) 8 wirar,
SISl AHe Bl BlsH &I YT I~ gl sial — ATFadT @RS | (wfrsdr
weer (shwd) fa. gfoae sife sfean) (DB)...2116

Central Goods and Services Tax (12 of 2017), Section 67(2) — Seizure of
Cash — Confessional Statements — Effect — Held — Apex Court concluded that
“confessional statements” made before Custom Officer though retracted is
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an admission and binding since Custom Officers are not Police Officers.
[Kanishka Matta (Smt.) Vs. Union of India] (DB)...2116

@I A1er 3% a1 &Y SEIT (2017 BT 12), €RT 67(2) — THG Bl
sl — aedigla ser7 — gurg — afifaiRa — waf=a =mare 3 fraia
far f Arm—ged AR & g9e 5l T wEea s Jeft 468 g3
defigfa s e W igfa 8 don seaer € wifs Py sffrardrr,
gfera arfereraRTor 78 2 | (st weer (sfih) fa. g sifw gfesam)

(DB)...2116

Civil Procedure Code (5 of 1908), Section 11 and Order 23 — Principle
of Res-Judicata & Principle of Waiver of Rights — Held — Order 23 and
Section 11 of CPC are based on different principles — Distinction
explained. [Suresh Kesharwani Vs. Roop Kumar Gupta]

..1955

Rifaer afdar afear (1908 &7 5), €T 11 ¢q 3R 23 — Yd—~q1F &T
Rigra T sifrarl & sifererorT &1 Rigra — aifafeiRa — Rifae gfsear dfear
BT AT 23 Td oRT 11 = Rigial wR smenlRa € — fave wse foar @)
(g1 DIRAF 3. ®U AR @) ...1955

Civil Procedure Code (5 of 1908), Section 24 and Hindu Marriage Act
(25 of 1955), Section 13 — Transfer of Proceeding — Grounds — Held — Merely
because short dates are given to parties, no malice can be attributed on Court
— Nothing to show, how short dates given by Court has adversely affected or
have prejudiced the applicant—Mere apprehension of not getting an order in
his/her favour without any proof thereof cannot be ground to order transfer
of a case—Application dismissed. [Aarti Sahu (Smt.) Vs. Ankit Sahu] ...2171

Rifaer gfear wfear (1908 &7 5), €IRT 24 vq fe— fdqrg sifeif1a9 (1955
@7 25), &IRT 13 — BIA Q18] BT STAvT — STElTY — AR — A3 & ueTdrRy
@l rdTelA fafdrt & 18 off, =rTed wR gwiedr &1 ARy 98 e S
HHAT — Ig ST 2 §B 2] o, & U AT gRT S T8 AcudIedA fafdrar
W Jrd<s faudia a1 ufdsa wu 9§ yarfaa gam @ — 991 foadl 99a & oA ua
H 3y 7 e @Y ameidr AT Y UHIT B aRa B D AL BT AR
& B &l — Arde @RS | (el |rg, (sfrch) fa. sifea wrg) ..2171

Civil Procedure Code (5 of 1908), Section 89(2)(d) and Legal Services
Authorities Act (39 of 1987), Section 2(d) — Order of Mediator — Execution —
Held — Mediator cannot be said to be at par with Lok-Adalat — Mediator is
appointed u/S 89 CPC - Order of Mediator is not executable, hence execution
proceedings not maintainable — Petition dismissed. [Mohar Singh Vs.
Gajendra Singh] ... %18
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Rifaer gfear afear (1908 &7 5), €177 89(2)(d) va fafera dar giferavor
SIfEIfI (1987 T 39), €IIRT 2(d) — TeIqwT BT QT — fsyreT — fifaeiRa —
HEAET Bl dAld—3NQTeld d AH—HI 8] Hel ol Abdl — Y. B IRT 89 B
Jiafa weaver e fan Simar @ — Aeawer &1 e e fsares Iy ad 2, o :
frsarest srfarfaat araeiia 7€ @ — afaer @R | (@E Rig 4. ™= {KiR)

... %18

Civil Procedure Code (5 0f 1908), Order 2 Rule 2(3) — Maintainability of
Suit — Held — Object of provision is not frustrated because there is no
multiplicity of suit pending, vexing defendants in multiple litigation.
[Shubhalaya Villa (M/s) Vs. Vishandas Parwani]| ...1704

Rifaer afear afear (1908 &7 5), MRS 2 97 2(3) — arq &t gryvfiyar
— affgiRa — Sude &1 Igewd fAwa w21 gar aaife gfaarderT &1 sA®
oAl # G B3 dTdl d@fed 91g Y 9gaar 18 2| (Furad faar (@) fa
[EMEEGRIECIED)! ...1704

Civil Procedure Code (5 0f 1908), Order 2 Rule 2(3) & Order 7 Rule 11 —
Maintainability of Suit — Held — Objections under Order 2 Rule 2(3) are
technical bar and do not fall under Order 7 Rule 11 CPC and can only be
considered while deciding issues on merits during trial — Plaint cannot be
rejected at threshold while deciding application under Order 7 Rule 11 CPC
because such application is decided on basis of averments made in plaint and
not the defence taken in written statement. [Shubhalaya Villa (M/s) Vs.
Vishandas Parwani]| ..1704

Rifaer gfear dfear (1908 &7 5), 3R 2 9% 2(3) a'snz’W7ﬁW11—
gre & glyvfigar — affeaiRa — anQer 2 W 2(3) @« siasfa smufeaat
de-Nal gofq & T R9E. & ey 7 s 11 @ siaefa =Y ey € ud
faarer & RM PRIl & AR WR fIaredl &1 fafreay sd 999 sad
frar ¥ off o1 9t € — RILu.9. @& e 7 199 11 @ 3iafa smdga &1
fafeaa s 99 ar—ud IRY ¥ WIS T 1 fear o1 aear afe Saa
IdEA T fafzay are—ux ¥ f6d T yHFEl & AR R fHar srar & ar 9
o forRaa wom o ford A 919 & smaR W | (Yorad e 37.) fa. e
yRar) ...1704

Civil Procedure Code (5 0f 1908), Order 7 Rule 11 — See — Representation
of the People Act, 1951, Section 81 & 126 [Vishnu Kant Sharma Vs. Chief
Election Commissioner] ...2130

Rifaer gfear wfgar (1908 &7 5), <9 7 99 11 — 3@ — all®
gfafaferea sifefaw, 1951, €~T 81 3 126 (faw] &I i fa. A% sAFE
HATFR) ...2130
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Civil Procedure Code (5 0f 1908), Order 7 Rule 11 — See — Representation
of the People Act, 1951, Section 83(1)(a) & 86 [Ram Kishan Patel Vs.
Devendra Singh] ...1888

Rifaer gfear wfear (1908 &1 5), 3M_er 7 9497 11 — 7@ — cld
gfafaferea siferfarm, 1951, €17 83(1)(a) 7 86 (1 fbe= ued fa. Sa= f¥R7)
..1888

Civil Procedure Code (5 of 1908), Order 7 Rule 11 — See — Representation
of the People Act, 1951, Sections 83(1)(a), 86, 100(1) & 123 [Radheshyam
Darsheema Vs. Kunwar Vijay Shah] ...2139

Rifaer gfear wfear (1908 &1 5), 3M_er 7 949 11 — 7@ — cld
gifafafera sifefa9, 1951, R1Y 83(1)(a), 86, 100(1) T 123 (erzam <z fiar fa.
$ax fasry 2me) ...2139

Civil Procedure Code (5 0f 1908), Order 7 Rule 11 —Suit Barred by Time
— Cause of Action — Pleading & Evidence — Held — Cause of action as pleaded
in plaint is correct or not, cannot be decided at the threshold and being a
question of fact, can only be determined after recording of evidence — Court
below holding the suit as barred by time, is without any foundation or
reasoning and based on presumption — Court below erred in deciding such
issue while deciding application under Order 7 Rule 11 — Impugned order set
aside—Appeal allowed. [Shubhalaya Villa (M/s) Vs. Vishandas Parwani]|
...1704

Rifaer gfear wfear (1908 &7 5), 3R 7 (99 11 — G7F gIvT afvfa arq
— qI% 8q® — difaaT q Gy — AMEiRT — are—u=x A fear = sifars
we & arerar wd), AN F RARRaa T8 Rear ST aedT qoi 9o BT 9eE @9 @
SRY, Dad A1 AffrRad w1 & ugarq @1 @ura fHar < awar 8 —
fradl =TI gIRT 915 B A gRT afSid SET ST, SMERE a1 e 2
TAT SYLRUIT YR IMATRT 8 — MY 7 199 11 & favfa smd< fafaRaa axa
w9 e <mared A S9a faares &1 fafega s@ + Ffe @1 @ — smafia
JATQ Y IUTET — el HoR | (Ted faar (7)) fa. faere uyrarfl)  ...1704

Civil Procedure Code (5 of 1908), Order 7 Rule 11 & 13 — Subsequent
Suit on Same Cause of Action — Maintainability — Held — If plaint is rejected on
any grounds mentioned under Order 7 Rule 11 CPC, plaintiff can file
subsequent suit on same cause of action as per provisions of Order 7 Rule 13
CPC - Provision(Statute) under Order 7 Rule 13 has not provided any
distinction — Court cannot re-write the provision and carve out a distinction
which is not available under the provision, making it redundant and
equivocal — Impugned order set aside — Appeal allowed. [Shubhalaya Villa
(M/s) Vs. Vishandas Parwani] ...1704
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Rifaer gidbar wiear (1908 &7 5), 19T 7 [99%9 11 T 13 — G417 dI] 8P
gV gegrqad! dare — givofiyar— afifaiRa — afs Ry, @ smeer 7 Fraw 11
@ aidifa Sfeafaa f@d T & N smaRl wR arg aFSR far omar 2, ard
fIyd. & Jee 7 FRI9 13 @ IUEel @ IJUR G 916 2P W (S
qATdad] a1q U R GHdl & — e ¥ 7 199 13 & siasia Suse (1) 4
B 3iax SUS T 21 fbar @ — =araTery Sude YAfelRad 721 &) adhar a2 |
B AT BIS IR o1t Gdar @ o fo Sudy ¥ Sy 7 81, Ud S9 IAavID
TAT IEE 94T & — AT QY FURA — Iqdel HoR | (YATad faem (A.) a4
faerme™ yRar) ...1704

Civil Procedure Code (5 of 1908), Order 23 Rule 1 & 3 — Principle of
Waiver of Rights — Held — As per Order 23, Rule 3, plaintiff shall be precluded
from instituting any fresh suit in respect of same subject matter or claim or
part of claim of earlier suit — In previous and subsequent suit, subject matter
and claim of plaintiff is not only same but identical — Plaintiff withdrawn
earlier suit without liberty to file fresh suit, thus he is precluded from
instituting fresh suit — Revision allowed. [Suresh Kesharwani Vs. Roop
Kumar Gupta] ...1955

Rifaer gf&ar Gfear (1908 &7 5), 1< 23 (99 1 T 3 — BRI B
sferegorT &1 Rigra — sififeiRa — smqer 23, 99 3 @ AR, <l &1 gd
9% & G fa9F 9% 312Gl I1ET IAAAT JMd & AN & G q DIy AT 9l
HReIT & | yariRd fHar SIram — qd qoIr yeardad! are 4, fasg avg aon
91l BT TMAT 9 Dad I AT 9fed GHKY T — a4l | AT 918 UK DA DI
WAl @ TR 81 Yd a1 a9 o fordn, 3a: S 747 91e WRed $-A 9 yaika
o 1T @ — g0l H9R | (YR SIRA] 4. wU HAR [wn) ...1955

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966,
Rule 9 — Suspension — Scope of Judicial Review — Held — Apex Court
concluded that order of suspension should not ordinarily be interfered with
unless it has been passed with malafide and in absence of prima facie evidence
connecting the delinquent with misconduct in question — Three charges
against R-4 out of which only one relates to death of four persons due to
poisonous liquor consumption, other charges relates to dereliction of duty —
Looking to nature of charge and role of R-4, suspension not justified and
hence rightly quashed. [Neerja Shrivastava Vs. Stateof M.P.]  (DB)...1532

Rifaer dar (affevor, aFor siv sidfie) a9, 9.9 1966, 997 9 —
freaT — =& gafdalas &1 @ifia - atafaiRa — waf=a ~mmea 3
frepffa fear f& Fdea @ sy A WrERvE: sway T8 SA1 913Y o9 a6
f@ SU aQUIAYd® dAT YTTIA ATaR & AT AU Bl S+ drel g
FsAT 9igd B IquiRerfa A aika far 17— @ — yxeff—4 & fawg 09 iy,
o 9 dad U sTediel Afex1 & 499 & $RT IR AfFaal 31 §g 4 d4fda
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2, 3G ARIY Hdd fagEdar 9 Hefid @ — IRIY & wWHy ¢d yaefi—4 &)
a1 &1 <Ed gy, e =mafaa 981 ik safay sfaa wu 4 sfrefesa
o wrar | (e sharsq 9. 9.9, 79) (DB)...1532

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966,
Rule 15, proviso — Consultation with Commission — Held — Requirement of
consultation by disciplinary authority with Public Service Commission is
only directory in nature — Non-complaince of same do not vitiate the order of
disciplinary authority. [Anil Pratap Singh Vs. State of M..P.] ...1858

Rifaer dar (aeffevor, fAgFor siv sidter) a9, 7.9 1966, a9 15,
gvg® — T & gerrel — sififaeiRa — srpemite uiter gRT dtes dar
ATNT & A1 AR @) JUeT ddd Qs WHY &I 2 — Sad Bl
IFTUTAA, IS YIRS & 3 el &l g 181 &var | (e yam s
fa. 9.9. 759) ...1858

Civil Services (Pension) Rules, M.P,, 1976, Rule 9(2)(a) — Held — It is
prerogative for employer to continue with same enquiry, if the charge sheet
was issued when government servant was in employment — However,
punishment of dismissal cannot be imposed once the employee attains the
age of superannuation. [Duryodhan Bhavtekar Vs. State of M.P.] ...1877

Rifaer dar (@erm) fAIa, a3, 1976, 97 9(2)@) — affaeaifRa —
frataar & fog S g &1 S @, 98 RateR 2, Afe 3RiY 95 a9 o
T T o S TS 49s R § or — fag, yeHfa @1 wika e IR
HHA & e Ay gt & A7 W IRRIAAG 78 @) o1 wahd) | (Safe
AqadHr 3. 7.9, I59) ...1877

Company Court Rules, 1959, Rule 272 & 273 — Confirmation of Sale —
Duty of Court—Held — It is bounden duty of Court to see that price fetched at
auction is an adequate price even though, there is no suggestion of
irregularity or fraud — If Court feels that price offered in auction is not
adequate price, it can order for re-auction — In present case, appellant
offered Rs. 2.79 crores more, thus fresh auction is inevitable. [Lakhani
Footcare Pvt. Ltd. Vs. The Official Liquidator] (DB)...1733

S <111y 1999, 1959, 1499 272 4 273 — [A5g &1 Yt — qrgrerd
&1 Hd g — JAFEIRT — I8 IT/AT /AT &1 ISR B 8 & Narh 4
9T {ed & Uil e 81 Ael 21, IFfidaar sierar duc &1 $ig ad - 8l —
afe =T s g gdia gar @ b franft ¥ ywafaa goa gvata qoa 78 2,
dl g8 g Tl &1 TR HR obdl & — gadrd Yol 4, ardrerreff 7 3k 2.79
HRIg wUA BT yEard fean, sra: 7 RR A Nearh suRert 2 | (aerh geaar
1. far. . < aiffsRrre fafiaeR) (DB)...1733
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Company Court Rules, 1959, Rule 272 & 273 — Confirmation of Sale —
E-Auction — Adequate Price — Company Judge confirmed sale in favour of R-2
— Held — As amount offered by R-2 was less that the initial reserve price and
which was again less than amount offered by appellants, cannot be accepted
as the difference is about 2.79 Crores — On mere technicalities, that appellant
has not participated in process of tender, such an offer cannot be thrown in
dustbin — Prayer of Official Liquidator for entire fresh e-auction is allowed —
Company appeal allowed. [Lakhani Footcare Pvt. Ltd. Vs. The Official
Liquidator]| (DB)...1733

& A 1T (7799, 1959, 77977 272 G 273 — BT @1 Yite — §—Ararf
— g Jog — Hu- <A 3 gyt ®. 2 @ ug A fasa @) gfie @ —
aiffreiRa — e ycreff . 2 g1 ywarfaa ¥ R aRfEa gea 4 a9
off 3R <1l & srdiemeffzror g ywarfaa &1 1 I A 1 g=: o4 off, 1 aRr
21 fhar ST Aodr Fife FdR AT 2.79 BRI BT 8 — HIF dh-1dI JATERT
R, fob ardyareff a4 f~faer &) ufesar & wmr Y foram, Saa u<drd &1 sF<@r 81
foar o "ear — Ayl —Narft T AR 4 o1 @ fay el was @
grefar AR — Sl ofia WoR | (FEr geaar un fa. fa. 3 AffeRre
fafre) (DB)...1733

Conduct of Election Rules, 1961, Rules 4 & 44— See — Representation of
the People Act, 1951, Sections 334, 36 & 83(1)(a) [Ram Kishan Patel Vs.
Devendra Singh] ...1888

faafa &1 warer7 (99, 1961, 499 4 44 — ]?/@ — oil® glafafera
3iferfra, 1951, TRTY 33A, 36 T 83(1)(a) (1% fer udd fa. 9= RiE)...1888

Constitution — Article 136 — Scope & Jurisdiction — Held — If this Court
is satisfied that prosecution failed to establish prima facie case, evidence led
was wholly insufficient and there has been gross mis-appreciation of
evidence by Courts below bordering on perversity, it shall not be inhibited in
protecting the liberty of individual. [Gangadhar @ Gangaram Vs. State of
M.P.] (SC)...1989

HIaerT — sqe8T 136 — It g sifeiear — sififaiRa — afe g4
ATATAA B dgfie sl @ & e, g gear yavr wnfia a1 9
B BT, XA o 1T w1ey Jyvf ®u A i o1 iR fqwiwdar &) @
& frae <IraTerdl gIRT 918d &1 "R Ted JoAih g3l ©, a9 a8 Afdd @l
G AAT DI ET HIA | ADId A1 HRIT | (TR 3B TIRE 3. 7.9, 3753)

(SC)...1989

Constitution — Article 226 — Auction Process & Contract — Terms &
Conditions — Scope of Interference — Held — Petitioners having participated in
auction process being fully aware of the terms and conditions of policy and
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on acceptance of their bid, legally enforceable contract/agreement having
been entered, they cannot turn to say that particular clauses of policy are
illegal — No legal infirmity or violation of any statutory or Constitutional
provision established — Petitions dismissed. [Maa Vaishno Enterprises Vs.
State of M..P.] (DB)...1577

WiaerT — a8 226 — Il ufar a wiaer — A9 va ord —
gwdely &1 it — sfifeaiRa — grdirer 9 Aifa & fFAeear va e[l 1 qof wg
A SMHRI 8id gY e ufwar # an1 foran qom S9a) didll WiaR 84 W,
fafSre wu & yad-ia dfagr / «xr fear war, 9 gadear a8 o8 aad fo fifa
o faf¥re S ady @ — 913 fafe & a1 el ST sremar Wdenfe Sudy
BT Sca a+ Ifd T8 — Irfae] @iker | (W 3w gexyrzey fa. 7.9, 3<9)

(DB)...1577

Constitution — Article 226 — Delay & Laches — Effect — Held — Petition
was filed nearly seven years after the approval for modification was granted
— Meanwhile 42 out of 52 plots sold and third party interest created —
Innocent and bonafide plot owners constructed their house and they were not
even heard before passing such adverse order — Considerable delay has
resulted into change in position — High Court should not have entertained the
petition. [M.P. Housing & Infrastructure Development Board Vs. Vijay
Bodana] (SCO)...1522

wiaenT — sgevs 226 — fAdq a sfafdads — gy — affaaiRa —
ATFI®T, JUTARYT 2q ITHIGT YT fHA SH & 9T |1d a8 uzard ugd $i
T$ off — su A A, 52 7 9 42 @l &1 fAwa fHar w3 gon oy vegaeR &
fea gfora f&@d A — dayR R gguifds s @il 9 s9a waE FAfifa
fd o Saa gfase e uiRd f6d o & gd S g-1 1 81 1™ or —
3fere fadie @ Reafd 7 geara uRenfia ganm @ — S=a <ArTad &1 A1fasT 8o
TE Bl Ay oft | (Tl BeRiT tvs shRg TR s@aud— q1s fa. fao
CIEAED) (SO)...1522

Constitution — Article 226 — Delay & Laches — Maintainability — Held —
Successive representations would not give a fresh cause of action — Petitioner
was sleeping over his rights — No explanation for delay — Stale cases cannot be
re-opened — Respondents cannot be directed to decide representations made
in respect of stale cases — Petition suffers from delay and laches and is thus
dismissed. [Chandrapal Singh Sengar Vs. State of M.P.] ...*19

e — SIge8T 226 — [de1q q sifafdera — glyofigar — sifdfreiRa —
IRAR IRl | AT 915 2qd a8l AT — AT U= JRHRI UR HidT =T
T — fddid @ foIy BIs WHRYT & — YR UPRON Sl Y- @il 81 oIl
hdl — YR YRV & G99 4 f&d T wgrdgHl a1 fafiea a3 @ foy
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gageftiror o1 e Ra wE) fear ot gaar — arfaer fadq 9 sifafacdis 9 a2
IR guferg @fer | (@<ura Rig AR 3. 7.9, w<) ...*19

Constitution — Article 226 — Departmental Enquiry — Scope of
Interference — Held — Findings of Single Judge on merits of charge, in favour
of R-4 were not warranted because finding on charge will be recorded by
enquiry officer/competent authority on conclusion of departmental enquiry
— At this stage, R-4 cannot be given clean chit especially when entire material
is not before Court — Observation made by Single Judge set aside. [Neerja
Shrivastava Vs. State of M.P.] (DB)...1532

GIaETT — 3285 226 — AU wiTa — gwaely &1 Jgrfia— afretRka

— 3RIY & RIS W, yafl & ueg 4 e <rarefer & ey sravas 781 o

e AIRIT R e, oia AfrdRY /e yifitrer) grT faurfia g &)

ATt R afifeafRaa fad SR — 39 usd wR, yaefi—4 &1 ivdgad w81 foean

ST "ahdt, faRre ®u 4 94 <R @ 99d 9yl el T8 2 — Uad
=grarefier gRT fhar ar gueror 3R | (ko sharag fa. 9.9, <)

(DB)...1532

Constitution — Article 226 — Disciplinary Proceeding — Punishment —
Principle of Natural Justice — Held — Petitioner has cross examined the
witnesses — It is not a case of no evidence — Petitioner failed to file reply of
charge-sheet — No violation of principle of natural justice — Regarding scope
of interference in matter of punishment inflicted by disciplinary authority,
Apex Court concluded that it is not proper for High Court to re-appreciate
the evidence adduced by parties — Petition dismissed. [Anil Pratap Singh Vs.
State of ML.P.] ...1858

I — STge8T 226 — JFFATAIH BIAATET — Tvs — TG E =TT BT
Rigra — siftifeiRa — arh 9 aiféray &1 ufaadieror fear 2 — a8 =18 e
T BT ST TS @ — AT, AR U5 BT 9419 YFGd H3A A el & —
Taffe < & Rigid &1 313 Seaod 8] — Imafe Urterl gRT A R
JUS & ARl H IS D1 A & G99 A Hala ey | Frsia fear f&
USRI gRT {34 TR A1&d &1 Y HATH ST Iod AR $ ferg Sfara 1)
2 — ifaer @R | (@rfe gam Rig fa. 9.9, v<a) ...1858

Constitution — Article 226 — Habeas Corpus — Custody of Child —
Maintainability — Child of 2 years is with grand parents — Mother claiming
custody of child — Held — Petition of habeas corpus maintainable — Welfare of
child is of paramount importance — Mother and her parents are well
educated — It has been observed that child is more than happy with his
mother, showing more affection towards her than the grand parents —
Mother, who nurtured the child for nine months in her womb, is certainly
entitled for custody of child keeping in view the statutory provisions
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governing the field — Grand parents directed to hand over custody of child to
mother — Petition allowed. [Anushree Goyal Vs. State of M.P.] ...1565

viagrT — sigeee 226 — d71 ycgeflawor — qrcdd &1 fHeer —
giyofigar — g1 aofg g1, I1GT—317T @ 612l 8 — 1, 9Icid B1 S7ARET ST q1aT
@ vel & — affaeaiRa — 98 yehavor aifaet grvefia — 9ras &1 deamor
wafuR A8 &1 & — 91 3R ¥ Ara1—Far Fel—wifa Riféa @ — a8 <@ =
& qTeT® IS AT B AT 3AfS I 2 AR IQT—<IE] A AP IqDI AR EE
geridr @ — #i, = =1 |18 9@ SS9 4§ q1d$ S uTel, 39 &3 uR i
ST SuqEl S gRewd @d g, ITdd 31 RRET 2 FR¥d ®U 4 gdaR @
— JIGT-STE] B 9Idd I ARREAT A1 $I sEIaRd d3A @ fay FRRa fear
AT — ATfDT J9R | (3 M« fa. 9.9. 3153) ...1565

Constitution — Article 226 — Recruitment — Suitability — Judicial Review
—Scope — Held — Apex Court concluded that in respect of decisions of expert
bodies like Selection Committee, scope of judicial review is extended to
examine existence of bias, malafide and arbitrariness whereas in case of
decision of Screening Committee, scope is confined to existence of malafide
only — In instant case, decision of Screening Committee is final unless
malafide established — Court cannot sit in appeal and examine the decision of
screening committee regarding suitability of candidate. [Virendra Jatav Vs.
State of M.P.] ...2104

wiaenT — sg@8T 226 — wdl — SygFaar — <A@ yaldcia1 — ifia
— affaaiRa — wafza =marem 3 freffa fear fe favvs e <
fafreeal & dqg A, o9 & =g afifa, <af¥e gafddie @1 aarfta veur,
HEII U4 A9 &) fqemm=dr & uieor &) S da il @ Sdfe sEdiE
afifa @ fafeaa @& yavor 4 anfla dad s & faermar ae Hifa @ —
oA BT ®, B4 afiifa &1 fafaeay siftw 2 o9 9@ fo s wenfia
&Y BraT — <amaTer, rvaeft @Y Suygdar & dey A srfie g Y 99 "dhar
T B4 Gfiifa @ fafreaa &1 9deor 98 &) g@ar| (IR wireq fa. 9.9.
) ...2104

Constitution — Article 226 — Scope & Interference — Judicial Review —
Held — Writ petition filed at the initial stage of investigation — This Court has
earlier also denied to interfere in matter of search and seizure by way of
judicial review. [Kanishka Matta (Smt.) Vs. Union of India] (DB)...2116

HiaerT — =8 226 — fawaw q gwiely — =A% yaldalsT —
affeiRa — Re arfaer, s<vel & YRS 9hd R Ud &1 15 — 59
<mTerd A qd # i gemrehl ik 9l & 9rTe 9, =nfie gafddies o areaw |
FEEAY B3 O §HR foar @ | (Sfser weer (i) fa. g site giean)

(DB)...2116
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Constitution — Article 226 — Scope & Jurisdiction — Disputed Question
of Facts — Held — Disputed question of facts cannot be decided by this Court
while exercising the power under Article 226 of Constitution. [Ekkisvi Sadi
Grah Nirman Sehkari Samiti Vs. State of M.P.] e

GIAET — o8 226 — FIftT q JfErHIRGr — faqifaad a=ar &1 o7 —
AffeiRa — s8 ~arITerd gRT AfAem™ & =87 226 @ i wfad &1 AT
$xd w93, faarfea aeat & ye fafiRaa =8 fd o 9ad | (sarad! 9d [z
et weer wfafa fa. 7.9, w<9) .17

Constitution — Article 226 — Scope & Jurisdiction — Held — Court
cannot supervise the investigation. [Vidhya Devi (Smt.) Vs. State of M.P.]

...1552
iaenT — g8 226 — ifta g sifereRar — affaiRa — <rTea
AT BT gAderor E} B At | (faem <dY (i) fa. 7.9 <rsw) ...1552

Constitution — Article 226 — See — Representation of the People Act,
1951, Sections 81, 100 & 101 |Vishnu Kant Sharma Vs. Chief Election

Commissioner]| ...2130
e — 3BT 226 — 7@ — @ FlAlAfEea sfef=Fm, 1951, gRIY
81, 100 T 101 (fw] Hia Tl fa. A selaR™ HTR) ...2130

Constitution — Article 226 and Contract Act (9 of 1872), Section 2(b) & 5
— Writ Jurisdiction — Scope —Held — Apex Court concluded that jurisdiction of
High Court under Article 226 was not intended to facilitate avoidance of
obligations voluntarily incurred — Once the offer is accepted on terms and
conditions mentioned therein, a complete contract comes into existence and
offer or cannot be permitted to wriggle out of contractual obligations arising
out of the acceptance of his bid by a petition under Article 226 of
Constitution. [Maa Vaishno Enterprises Vs. State of M.P.] (DB)...1577

GIaeT — 37287 226 va WlA<T SIfEfT4% (1872 #71 9), &vr 2(b) 7 5 —
Re siferaiRar — agifig - aififaeiRa — waf=a =ararea 3 e fear fe
ITTVE 226 B A Sod AT I IAFRABIRAT BT I WBYdd d8
f5d T <Ifial @ 999 @ giaer <9 @ fav 98 @ — e IR ywaa & S
SfecRaa Free=T vd wafl w® WieR f&ar ™ @, v dyvl diaer siiaa o
ATl @ 3R yxdradal dl GAu™ & AT 226 B A TH AFABT §RT
Ig@]! dicll B Wafd 4 Saa~1 dfdarares sl 9 99 s & forg srgafa
T8l < ST adhdl | (W AT gexyTgeid fa. 9.y, wsw) (DB)...1577

Constitution — Article 226 and Guardians and Wards Act (8 of 1890)
Section 4 — Habeas Corpus — Custody of Child — Jurisdiction — Applicability on
Foreign National — Held — Though child is a USA citizen, but mother is an
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Indian Citizen and she do have the legal right to file writ petition under
Article 226 and pray issuance of writ of Habeas Corpus — Court will not
throw away the petition on ground of jurisdiction or on ground of alternative
remedy available under Guardians and Wards Act, 1890. [Anushree Goyal
Vs. State of ML.P.] ...1565

HIaETT — 28T 226 vq w"¥ad 3I¥ Hlaurey fEf=a7 (1890 @7 8),
§IRT 4 — 3T GIN BT — qrcidb &1 IfAver — feraiRar — faQsfl arR® yv
ggiygar — afifaiRa — gefl rae g v v (Wgad sa tiRan) &1 aria
3, fog, W te wRd AR 2 3R SS9 AT 226 @ Iiavia Re afaar
Y¥qd B ¢d §31 gaefiaver &1 Re IRl f6d o1 @1 grefar &4 &1 faftre
ITBHR 8 — AT, JRTBIRAT & MR YR AT WR&AH UG gfoured rferfram,
1890 @ I Td dHhfeud IUAR IUASE B & AR W ITFADT IRJTHR TS
T | (373N T fa. 9.9, <) ...1565

Constitution — Article 226 and Hindu Minority and Guardianship Act
(32 0f 1956), Section 6 — Custody of Minor Child — Power of Attorney — Held —
Child is aged about 2 years, thus in view of Section 6 of Act of 1956, child has
to be given in custody of the mother — Power of Attorney given by father of
child to grand parents to look after the child — Such procedure/document do
not create any right in favour of grand parents. [Anushree Goyal Vs. State of
M.P.] ...1565

AT — 31207 226 V9 [e+5 SUTqIdT 31X HverHdl Jfef-194, (1956
@7 32), €I'T 6 — qI¥H Jlcld B1 e — eI — AfAEiRa — qreisd
T 2 99 B Y BT ©, IAd: 1956 b AAIH BT &1RT 6 I gfded 3@ g,
qTeld b1 AT DY ARRAT F 47T BT — 9reid & AT §RT IS B I@HTA 2
QTSI &l EARAT f&ar ™1 — Ia ufhdr / Swd«, qe1-<rdl & ueg 9
®I3 ARBR GRora T€1 & | (g2l e 3. 9.9, rs3) ...1565

Constitution — Article 226 and Minor Mineral Rules, M.P. 1996, Rule 6,
Schedule I, Serial No. 6 — Auction — Scope — Apex Court concluded that Court
cannot mandate one method to be followed in all facts and circumstances —
Auction, an economic choice of disposal of natural resources, is not a
constitutional mandate — Court can test the legality and constitutionality of
these methods when questioned and give a constitutional answer as to which
methods are ultra vires and intra vires the provision of Constitution. [Trinity
Infrastructure (M/s) Vs. State of M.P.] (FB)...2024

"iaerT — =80T 226 va 7T @frer (99, 9.4 1996, 794 6, STl
I, 3r9®91® 6 — Hlerl — F1fig— wdf=a <araerd A fFreifa fear & <=marea
gl aeal ud uRReAfaal # e €1 ugfd &1 uTeld &1 &1 AT 81 & bl —
Hearh, yrefas dael @ ffuem &1 e snfdfe g-ra 2, e wdenfa amsn
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e @ — AT, 31 Ugfadl UR Y SOl oiF R SH@! dedT U4 Gaefhdr
BT G B AhdT 2 X Vb GadT-1d S} < Gbdl & fb sl ggfaam
dfaoe @ Susg @ fferida @ sk w9l ufdd @ seEfie (fefd
FHRg TR (7)) fa. 7.9, 359) (FB)...2024

Constitution — Article 226(2) — Territorial Jurisdiction — Held — As per
Article 226(2) of Constitution, even if a part of cause of action has arisen
within the territory of this Bench, petition is maintainable — Full Bench of
this Court opined that cause of action would arise at a place where impugned
order is made and also at a place where its consequence fall on person
concerned — In present case, consequence of impugned order has fallen on
petitioner at Sehore — Petition is maintainable. [Virendra Jatav Vs. State of
M.P.| ...2104

"iaerT — arg=e T 226(2) — &1 sifereRar - sififaiRa — wfdem &
ITTBT 226(2) B ITUR 39 AAYIG B &F B HIax AT 915 3P ST YD AT
) I~ g3 2, Fifasdr w2 — 39 =Ty &) guf <madis &1 wa @ &
q1% oqd S I UR IU 11 981 & e far 1 @ ik 39 I
R H 98T @9f¥a afda w SEa uRemi g1d @ — adue gyaeor #, Il v
e fd areer &1 ke Wik 9 g3l & — A1fadT urvyefig 2 | (dR=< wireq fa.
7.9, X159) ...2104

Constitution — Article 227 — Scope & Jurisdiction — Compromise Decree

— Held — While exercising power under Article 227, a compromise decree
cannot be passed in favour of parties. [Mohar Singh Vs. Gajendra Singh]|

...*18

wiaEemT — sg@eT 227 — favarw vd sfwiRar — wwsitar s —
AIffeEiRa — =87 227 @ 3faifa wIfdd &1 YA HA T99, UEAHRT > UeT §
wasiar ) uiRa 1Y @) o1 9ol | (W Riw f4. ™= i) ...*¥18

Constitution—Article 227 —Scope & Jurisdiction — Reliefs — Held — This

Court cannot travel beyond the relief prayed by petitioner. [Sumedha
Vehicles Pvt. Ltd. (M/s) Vs. Central Government Industrial Tribunal]

...2081

HIaerT — sgee T 227 — It 9 sifereiRar — srgaly — siffeiRa —
IE RTATAd, AT gRT FRfET Igaiy 4 R 281 &1 9&dr | (HeT @1ded Ul
fa. (@) 4. aga redc gsRgaa foegaa) ...2081

Constitution — Article 299(1) and Excise Act, M.P. (2 of 1915), Section
18 — Statutory Contract — Scope — Held — State Government u/S 18 has
exclusive privilege of manufacturing, selling and possessing intoxicants for
consideration — Excise Contract under the Excise Act, which comes into
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being on acceptance of bid, is a statutory contract falling outside the purview
of Article 299(1) of Constitution. [Maa Vaishno Enterprises Vs. State of M.P.]
(DB)...1577

AT — 37787 299(1) VT 1T TET94, 7.H. (1915 BT 2), £II%T 18
— @17 "ideT — iftg — AMFEiRT — I SR B GRT 18 B 3(dl,
gfiware, Ares usraf @ fafwion, fawa v o # vE@q &1 3= faeiwifter
9Tl ® — eHI AR & siaid sreaadr) wfdar, < f& qrell 31 wWiafa w
IRAE A a1l 2, U SN wiaeT 2@ & |fdum @ =8 299(1) @ Iria=T |
qrex 2 | (A7 a1 sexuTseid fa. 9.9, wrea) (DB)...1577

Contract Act (9 of 1872), Section 2(b) & 5 — Liquor Trade — Contract —
Offer & Counteroffer — Conditional/Provisional Acceptance — Effect — Held —
Power of acceptance of offeree can be terminated, if offeree, instead of
accepting the offer, makes a counteroffer, because it is new offer which varies
the terms of original offer — Similarly, conditional or qualified/ partial
acceptance changes the original terms of an offer and operates as
counteroffer — In present case, acceptance communicated to petitioners was
neither a provisional acceptance nor a conditional/qualified acceptance — No
new offer made to petitioners which alters the original offer — Conditions of
issue of licence such as security deposit in form of bank guarantee, post
dated cheques as additional security or execution of counter part agreement,
cannot be treated to be a counteroffer. [Maa Vaishno Enterprises Vs. State of
M.P.] (DB)...1577

gfagr siferfraw (1872 &7 9), &R 2(b) @ 5 — HIQXT TGN — HlA]T —
y¥drqd q fa—ygvara — &erd /siad Wiglfa — g4rq — afaf-eiRa — &
B a1l DI Wigfa 31 AfF 919 81 qobd] @ (& YRIG SR arell, YIG
HHR A DI gAY IfT YEIT1E ST 2, FIfH I8 Ua 731 919 = ol & qa
y&rd & fasgal &1 uRafda @xar @ — st yor, aed ar ae /e
Wafa, yxde & qd Feeal &1 9gadl @ 3R yfd yxdre & wu 4 yafda srdl
2 — qdu gbeeT #, rdRrer d wyfaa Wefa T 9 sefim W figfa 2 9@
aerd /aie Wgfa @ — IrRoT &1 S 7491 yxdrd a8l fear T S g
y¥dara gRRafda sar 81 — Igafa 9 &3 @) od o 6 99 TR @& wu A
gfafa fg, sifaRea gfngfa @ wu o Al @) arfia s« 3@ a1 yfaada sIR
&1 fere, v ufa yvarg =20 wHr1 o adbar| (A7 dwn gexyrseiy fa. 7.y,

Y) (DB)...1577
Contract Act (9 of 1872), Section 2(b) & 5 — See — Constitution — Article
226 [Maa Vaishno Enterprises Vs. State of M.P.] (DB)...1577

wia<r st (1872 ®7 9), &rer 2(b) T 5 — }@ — WIAENT — BT
226 (¥t doTl eyt fa. 9.9, rww) (DB)...1577
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Contract Act (9 of 1872), Section 2(b) & 5 — Tender Conditions — Apex
Court concluded that Court is not the best judge to say which tender
conditions would be better and it is left to discretion of authority calling the
tender — Petitioner having participated in tender knowing fully provisions of
policy cannot subsequently say that those conditions are arbitrary and
illegal. [Maa Vaishno Enterprises Vs. State of M.P.] (DB)...1577

afaer siferfara (1872 &1 9), evT 2(b) T 5 — fAfagr ord — wal=a
ey A frssfita fear fe =Ty a8 9am @ forg watcs =i 8 fe
Il ffagr o dgax & @ik g7 39 uiftrer & fadsfSeRr wR slsT 14T
2 e ffaer gars @ — arh e N & Sudat &1 gof wu d 99 81 8¢
fafaer § wrr foran, ywarqad! w9 | ¥ 2 @8 Gadar & 9 owd a9 wd
Idg 2 | (W dwN gexyTsed fa. 9.9, ) (DB)...1577

Contract Act (9 of 1872), Section 2(b) & 5 — Validity of Contract — Offer
& Acceptance — Held — Although an offer does not create any legal obligations
but after communication of its acceptance is complete, it turns into a promise
and becomes irrevocable — Acceptance of offer of petitioners, (through e-
auction or renewal/lottery) were communicated by respondents and till that
date, there was no withdrawal or any objection regarding revaluation of
auction process — Contract concluded. [Maa Vaishno Enterprises Vs. State of
M.P.] (DB)...1577

gfagr sifefra% (1872 &1 9), &vT 2(b) T 5 — wWidsr &1 fafermr—=ar —
g¥darq 9 wdigia - afafaiRa — a=ft v ywara e fafre sreaar <1 gfoa
T2 HYar W S WG fa @ gar guf 219 & uygard, 98 999 9 uRafda
Bl ST 2 3R sufadsveiia 99 Sirar @ — IrEheT & ywaE &) iafa (gR
$—Iari a1 AdHRoT / diedl) &1 yefirr grRT Gqfaa fear = o ve s9
feie a& frarh ufean @ g{caieod @ ddg § i3 amey a7 arodt 727 off —
JifaeT wrea | (AT Ao gexutsel™ fa. 9.9, Is) (DB)... 1577

ContractAct (90f1872), Section 2(b) & 5 and Disaster Management Act
(53 0f2005), Section 6(2)(i) & 10(2)(i) — Liquor Trade — Enforceable Contract—
Excise Policy 2020-21 — Covid-19 Pandemic — Validity of Contract—Held — For
an enforceable contract, there must be an offer and an unconditional and
definite acceptance thereof — Acceptance of offer was communicated to
petitioner and as per Policy, essential requirements have been complied with
and mandatory payments in terms of acceptance letters, have been made by
many petitioners during lockdown period only — Contract is concluded and
is binding on petitioners, they cannot withdraw or revoke the same on
pretext that no licence was issued by respondents prior to or on date of
commencement of licence period or that the licence was issued without
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complying conditions stipulated in Excise Policy or Excise Act — Petitions
dismissed. [Maa Vaishno Enterprises Vs. State of M.P.] (DB)...1577

wiasr siferfra% (1872 &1 9), €’T 2(b) T 5 VT 3(TUST Y& 7T
(2005 &7 53), €T°T 6(2)(i) T 10(2)() — Ffa~T TG — gad T Ffa<r — TTHRY
Hifcr 2020-21 — Bifas—19 FeTANT — wiagT &1 faferr=ar- afafaiRa — e
gad - GiAsT 8 Ua UdE 91 S9! ¢S 941 d ¢a Fif¥ea wiafa s
ey — ardft &1 gxad o  iefa aqfaa o 18 off ik fifa @ garR,
JATILID UL BT AT fHAT AT qAT DA AlHSIS AT D IR B3
ArTer g1, Wi uA & FeeEr § srsrus garar fear A @ — dider gof
g3 T a7 IRV WR s 2, 9 S9d B 39 984 9 arfyw ar yfosga )
PR Fohd [ JgFfa @afy &) fafyr &1 a1 sud gd yxreftnr grr +18 srg=fa
S TS DY 7 off AT AT & argefia & srgery N A1 seHt arferre 7
Idg wal &1 agureq & faar s fear war o — afaeg @Rsr | (|
dwTl gexyTsoid fa. 9.9, o) (DB)...1577

Contract Act (9 of 1872), Section 56 — Covid-19 Pandemic — Performance
of Contract — Unlawful/Frustrated/Unworkable — Held — It cannot be said that
contract between parties had become totally unworkable, impossible,
frustrated and unlawful to perform — It was only a case of hardship and
interruption in operation of liquor shops for only about two months for
which State, vide amendment in policy has given an option to extend the
period of licence by two months — State granted several relaxations and
waiver of licence fee etc — MRP of liquor was also increased to cover the loss —
Petitioners cannot claim that they are excused from performance of contract
— For application of Section 56, the entire contract must become impossible
to perform. [Maa Vaishno Enterprises Vs. State of M..P.] (DB)...1577

Tfaer sferfaaw (1872 &7 9), €% 56 — HHfade—19 AETHNT — GATT &1
grer — fafeifawg / fAvwer / srarey — aftfaeaiRa — ag 18 &1 o 9adr fe
USRI $ d19 g3 dfdal, urad e YUl ®U 9 o/rey, IHwHd, ke uq
faftrfaeg 81 7 off — a8 Do HfSTE &1 3R T9T Bad < A48 & forg Afexy
@I & Il A “whlde I (P YHIU o, forgs oy s 3 Aifa § gene
gRT IR afr ] #rg @ foay dem &1 fawey fear @ — w9 4 &3
Riférelisvor vd = Yoo sfa o1 s yae fHd — a1 31 wRurg
oq, AT &1 Afredd GaxT Yed W Ie1T ™A1 &1 — IrdRrer, |iART ST urel
$ 9 I 9! A S &7 <141 181 S} dhd — ORI 56 & AT o 4ol
Sifagr, ure @ fore sgwa 81 Wil arfee | (|7 don Sexyrseiy 4. 9.9, 3<9)

(DB)...1577

Contract Act (9 of 1872), Section 56 and Excise Policy 2020-21, Clause
48 — Applicability — Performance of Contract — “Force Majeure” Event — Held
— Apex Court concluded that Section 56 applies only when parties have not
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provided for as to what would happen when contract becomes impossible to
perform — In present case, consequences of non-performance of contract are
clearly depicted in the policy — By virtue of clause 48 “force majeure”
condition was expressly and impliedly within contemplation of parties and
thus Section 56 of Contract Act cannot be invoked. [Maa Vaishno
Enterprises Vs. State of M.P.] (DB)...1577

GIa<T 3T (1872 &7 9), €IIRT 56 UG SMEBINT Hfa 2020—21, G 48
— FIISdr — GAQT &7 Yrerd — “IgAfIra gear — affasaiRa — waf=a
raTerd A s faar fe R 56 dae 99 AR Bid] @ O UgHRI A 39 IR
¥ Suqy 121 fear 8 fo w9 Gfaer ura= 3rg49a 81 SIY a9 1 8197 — ad a1+
g&xoT §, Hifd § Tuse wy o, Gfagr &1 urad | 811 @ aRemy aftfa fed & @
— WS 48 BRI A "IYITRIT TeAT” B 2d AITadd wy A ag7 faafdra wu
3 ygeRl & g # off iR safay wfaer siferferaw @ eaRT 56 &7 aciq T21
foran <Im adar | (W N STyt fa. 9.9, =) (DB)...1577

Co-operative Societies Act, M.P. 1960 (17 of 1961), Section 64 —
Recovery of Amount — Recovery of money, fraudulently deposited in account
of petitioners — Held — Dispute u/S 64 filed by Co-operative Society for
recovery of said amount, subsequent to impugned notice, when petitioners
failed to deposit the same in compliance of said notice — It cannot be said that
notice was bad in law as dispute u/S 64 is pending — Petition dismissed.
[Vidhya Devi (Smt.) Vs. State of M.P.] ...1552

TEHIN Giaract ferfaa, 9.9, 1960 (1961 &7 17), €1IRT 64 — Y131 &)
gecl — AT & WA A HUCYYl ®Y A ST IBH B aqell — AffFreiRa —
HeHhNl ISl gIRI, Sad AR B aYell 2q, afid [ifed & aozad o4
ATARTOT S A & UTel< 4 S ST B H A%l X8, 8RT 64 & A
faare uvga fear a1 — I T8 Fe1 o "dar & Aifesw, fafdr 7 sgfaa on
R P aRT 64 B JAaid faare «fea 2 — wfaer @Rs | (faem <& (sfiwd) fa
.Y, oY) ...1552

Co-operative Societies Act, M.P. 1960 (17 of 1961), Section 64 —
Simultaneous Criminal Prosecution — Held — It is well settled that criminal
prosecution cannot be quashed only on ground that civil suit is pending —
Civil suit and criminal proceedings can go simultaneously — If co-operative
society decides to launch criminal prosecution against petitioner, same
cannot be quashed merely on ground that dispute u/S 64 is pending. [Vidhya
Devi (Smt.) Vs. State of M.P.| ...1552

TEHIN Gharac! fSfaa9, 7.9. 1960 (1961 BT 17), 1IRT 64 — V& w1
q1foes sifergiorT — siffeiRa — g geenfud @ f& <fvss st &1 93
39 AR IR Afrgfsa 81 foar o o fe Rifaa are «fsa @ — fufae arg
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Uq qIfvs® SRl va 91 ad gadl & — Afe Jagar) aaEd), a=f &
fawg cifdss RIS g™ &1 fafrsaa oxdl 2, 59 919 39 3MuR W) fb
gRT 64 & Javid faarg <ifaa 2, afvrEfsa a8 fear o wwar) (fem <@
(shrichY) fa. w.9. 3157) ...1552

Country Spirit Rules, M.P.,, 1995, Rule 4(4) & 11 — Tender Notice —
Violation of Conditions — Held — Any condition mentioned in tender notice
shall be an integral part of contract granted under Rules of 1995 — Bidder
cannot wriggle out of the contractual obligations — In view of Rule 11,
violation of tender notice shall be violation of Rule 4(4) of the Rules of 1995.
[Gwalior Alcobrew Pvt. Ltd. Vs. State of M.P.] ...1841

<%t RaRe a9, 7.9, 1995, I 4(4) T 11 — fAfd<r Fifew — eral &1
gear &7 — AffeiRa — fAfagr Tifew ¥ SfealRaa &1+ ord, 1995 & A=Y
@ Jaia doR & T$ Wfa’r BT v = R @ — dieflt e aren
dfaercrs qreaaRil 9 99 e T8 a@ar — 9 11 &1 gfeTa @d gy,
fafaqr Aifes &1 Seoieq, 1995 @ sl @ 99 4(4) &1 Seagd &I
(varfersR vemlsia ut. for. fa. 7.9, 359) ...1841

Country Spirit Rules, M.P.,, 1995, Rule 12 — Penalty — Concept — Held —
Penalty is notimposed by way of punishment for committing any offence, but
itis imposed for better enforcement of provisions of law. [Gwalior Alcobrew
Pvt. Ltd. Vs. State of M.P.] ...1841

9 RyRe fAaw, 9.9, 1995, (% 12 — IRT — T eg-T — AFffeiRa
— fo=fY ruRTer B HTIRT A B forv R v & wregH | AfeRAT T8 @Y
STt 2 dfed gz faftr & Susel @ d8aR yadd & fog AfeRfaa @ ot 2 1
(varferaR gemlsa ut. fo1. fa. 9.9, 7<) ...1841

Country Spirit Rules, M.P., 1995, Rule 4(4) & 12 — Penalty —Held —Non
maintenance of atleast 25% of minimum stock in glass bottles amounts to
violation of Rule 4(4) of the Rules of 1995 — Penalty rightly imposed under
Rule 12 of the Rules of 1995 — Petitions dismissed. [Gwalior Alcobrew Pvt.
Ltd. Vs. State of M..P.| ...1841

]eft RaRe fAaw, 7.9, 1995, (399 4(4) T 12 — wnfka — sifvfeaifRa —
$iId D didell § HH 4 HH 25 YR &1 YAdH ITd 9917 T IE@AT 1995 B
e @ faH 4(4) @ Sooias &) dife A AT — 1995 @ Al © M 12 @
Javta wRa Sfaa wu @ IfetRIfa &Y 1§ — afaed wRe| (Farfer
vedlda ur. for. fa. 7.9, 3r57) ...1841

Criminal Practice — Closure Report — Notice to Complainant — Held —
After the closure report is filed, the Court shall issue notice to the
complainant. [Vijay Singh Vs. State of M..P.] ...1959
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QIS ygfa — @i gfadeT — gRare! &1 7ifew — sifvfaiRa —
ErAT gfaded yEd 8l & UTErd, AR gikardl s qifed S s |
(fasra g fa. 9.9. I159) ...1959

Criminal Practice — Complaint Case — Held — After the dismissal of
complaint, if complainant challenges the order, then the persons arrayed as
accused are required to be heard. [Vijay Singh Vs. State of M.P.] ...1959

q1fvs® ggia — yRare yevor— sifiifeiRa — uRare &) @il g4 &
gerd, afe aRard) sraer &1 gl <dr 2, a9 3Ifigad & U 4 IYRIfa
TRl AfFaal o1 A1 = snufera 2 | (fasa Riw fa. 9.4, wrs3) ...1959

Criminal Practice — Conviction — Grounds — Held — Conviction cannot
be based on conjectures and surmises to conclude on preponderance of
probabilities, the guilt of appellant without establishing the same beyond
reasonable doubt. [Gangadhar @ Gangaram Vs. State of M.P.] (SC)...1989

q1s® ygia — qlofifeg — arenv — aiffeiRa —  ardyemeft &Y gifdar
3! Yfaagad dae A R fd fHA 991 sieRiareaars &1 yaear uwR fseffa
®A @ forg qIufifE @1, Al Ud sicdal o amenRa 181 fear i adar |
(FTTER S% TIRE fa. 9.9, Ts9) (SO)...1989

Criminal Practice — FIR — Jurisdiction of Police — Held — There cannot
be two FIRs for the same offence — During investigation, if police finds
involvement of petitioners in the offence, it has the jurisdiction to implicate
those persons as accused — In instant case, society is not required to lodge
separate FIR against petitioners. [Vidhya Devi (Smt.) Vs. State of M.P.]

...1552

qifdss uglfa — g gaa1 gfades — Ylow @l sifSaiRar -
ARERT — ¢ &) sruxmer 2 <1 Yo a1 ufadgd 18] 8l "ad — vl
@ <R, afe gfera srarme 4 ardiror &1 wieraar urdl 2, 9 S+ aafdaal ai
AN FT & ©I H < B DI ARSHIRAT @ — I BT A, IS Bl
AT & fawg s Yo a1 gfaded o o= suféra =&t | (faem
(sfrwieY) fa. 9.9 31537) ...1552

Criminal Practice — Police Closure Report — Procedure — Held — Police
officers deliberately retained the closure report on frivolous ground with
solitary intention to give undue advantage to accused and did not file it
before Court — Magistrate was also aware of the fact of preparation of
closure report by police but did not direct them to file the same — Police
cannot keep closure report in police station — Procedure adopted by
Magistrate is in utter disregard to provisions of Cr.P.C.—Impugned order set
aside — Matter remanded to Magistrate for decision afresh — Application
allowed. [Vijay Singh Vs. State of M.P.] ...1959
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q1fos® ygia — yferwr @rear ylfadeT — yiear — afifeiRa —
gferd A A gad &1 gfad arv ugar & UHHATS MY € o8 IATER R Tl
gfde SIT—q3@x 31U U AT 9T 39 ARITAA & GHel 9¥qd 18] fnar —
gferd gRT @t gfidsd AR &3 & 24 ¥ afg € W /@ o uRg SuH
Je Iqd DI U¥d B vy MR €l fear — yferw, wran ufads <1 gfew
o ¥ 8] g Ghdl — ARG © gRT 9418 T8 UfehaT € 9. 9. © Susel & g
Jqedl & — AT AR IJURA — ARl & AR 4 fafeey s 8
Afereg € &l yfadfa — amdgq doR | (faer Ris fa. 9.9, =) ...1959

Criminal Practice — Recovery of Article — Inference against Accused —
Held — In case of recovery of article, if person accused of committing offence
other than theft (such as murder), there are tests to establish the offence —
Tests enumerated. [Sonu @ Sunil Vs. State of ML.P.] (SC)...1816

qifdsd ygla - avg @l gerEedl — sfigaad @ fawg ey -
AR — avg & R & yavor 4, Afe Afdd &1 98 & 3remar s
IMRTY (S 6 &) H1RA S &1 AR ad 99147 747 2, IURTE TfIT S
& foag wdiav & W& 2 — 9deor gl 53 1| (99, 6 gha fa. 5.
) (SC)...1816

Criminal Procedure Code, 1973 (2 of 1974), Section 125 — Quantum —
Income of Husband & Wife — Burden of proof — Held — U/S 125 Cr.P.C.,
burden lies on husband to prove his income and liability — Wife's income is
Rs. 34,707 p.m. whereas husband's income is Rs. 26,127 p.m. — Husband and
wife both earning member are responsible for maintenance of daughter —
Trial Court granted Rs. 5000 to daughter which, looking to present status of
economy, is justified — No interference required. [Badri Prasad Jharia Vs.
Ku. Vatsalya Jharia] ...1755

QUS UIHAT Hiedl, 1973 (1974 T 2), €RT 125 — HIEAT — Gid @ Uil &1
31 — |gd &7 9% — AR — aRT 125 TUE. & Aad ufd R I
Y AT 9 <1 A1fd & BT AR AT @ — Uil D ATT . 34,707 yfar 718
2 9afd ufad Y 3 w. 26,127 ufad W @ — ufd 9 i <141 SUGE H3A arat
eH, YAl & 9ROMUIYY] 2 FSeR © — faarer =g rerd 3 gl &1 . 5000
e f6d ot sreferaven o) adaq Reafa &1 <@d gu =maifaa 2 — &8
BEIE Y ufera 1€l | (q< g siar fa. A arawed i) ...1755

Criminal Procedure Code, 1973 (2 of 1974), Section 125 and Evidence
Act (1 0f 1872), Section 112 — Paternity of Child — Presumption & Proof— Held
—U/S 125, itis sufficient to prove the child to be legitimate child of husband, if
relationship of husband and wife is in existence, child is born during such
relationship, marriage between parties is not dissolved and husband was
having access to wife — Husband failed to establish that he was not having
access to his wife during the period, when she became pregnant —
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Presumption u/S 112 of Evidence Act rightly drawn against husband. [Badri
Prasad Jharia Vs. Ku. Vatsalya Jharia] ...1755

qUS UIHAT Hiedl, 1973 (1974 &7 2), €IIRT 125 Ud W1&q fE1a7 (1872
@7 1), &% 112 — Hdl7 &1 [0gcd — SYLRYT g |gd — AR — aRT 125
@ Jdavta, af ufd—ach &1 deg faemE 2, Sad 999 @ SR FdF & o
BT 2, USRI & wed faare &1 fage 78 gan 2 &k ufd &) ueh a& uga 2,
WaE &l ufa & gt darq g1 aifda fear s gata @ — ufa wenfia s
H b BT fh 34 (@l & IR uehl aF IHa| ugd 18] off 59 g8 e
g3 — ey If¥fraw &) a1 112 @ siaefa ufa @ fawg Sfad wu 9 SugrRwn
Frarel 8 | (€T yars sTRAT 4. GarR araae sfan) ...1755

Criminal Procedure Code, 1973 (2 of 1974), Section 125 and Hindu
Marriage Act (25 of 1955), Section 11 — Adverse Inference — Held — In
proceedings u/S 11 of Act of 1955, for annulment of marriage, husband has
not availed opportunity to lead evidence to show that there was no valid
marriage — Application u/S 11 was dismissed which was not further
challenged — Adverse inference must be drawn against respondent/husband.
[Jyoti (Smt.) Vs. Trilok Singh Chouhan] (SC)...1837

QUS HidgT wledl, 1973 (1974 &7 2), &IRT 125 ¥4 fe~g [dqrg sifefra4
(1955 &T 25), &RT 11 — Glage frpy — aAffeEiRa — 1955 & s ot
€RT 11 ® 3iavia, faars & qifdeliaye aq srlarfzal A ufd = a8 <o+ 3g &
a3 faftr=a faare €1 gam o1, IR U &) & AGUR BT SUANT 181 fhan
2 — ORI 11 & Fadid e @R fear war o1 59 At gt =8 & a8 of
— gaeft /ufd & fawg ufvema fsed Frarer sar anfzg | (Saifa (i) fa
frats Rig @tem) (SC)...1837

Criminal Procedure Code, 1973 (2 of 1974), Section 125 and Hindu
Marriage Act (25 of 1955), Section 11 — Legally Wedded Wife — Caretaker —
Appreciation of Evidence — Held — Contention of respondent that appellant
was engaged as a caretaker, is belied by his own submission that he came to
know about appellant from a marriage bureau — Why would a person
contacts a marriage bureau for enagaging a caretaker, he could have
contacted a nursing agency — Further, if respondent is paralyzed, why would
he engage a women as caretaker against normal course of human conduct —
Respondent failed to establish that appellant was only a caretaker. [Jyoti
(Smt.) Vs. Trilok Singh Chouhan] (SC)...1837

qUs g dfed, 1973 (1974 &7 2), €T 125 ¥4 fe~g fdqrg sifefa4
(1955 &T 25), &IRT 11 — [AfSr® ®g @ fagifead gt — 3iffves — wreg &1
gie — AfEiRa — gt &1 99 & srdfiareff &1 affRas & wg o
frafra fear = o, Sue W@d @ 39 s | s[or uifad giar @ & S99 @
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ARG &1 4 ardfiereff & R 4 uar g o1 — o AfREs Frafsd a3 & fay
DIz Afdd ARS R A JuD R BRI, 98 TP ARIT Yol Al Bl GUD HR HobelT
o — s9a JfafRad, afe gyt dearud 2, 98 I 9=dIg AR &
freg, o afeer o AfRead & ®u § | Frafsa s — yaeff ag zenfug
B ¥ fawa var {6 srfiemeff daa e aftrRas off | (Saifa (i) fa. e
Ri ater) (SC)...1837

Criminal Procedure Code, 1973 (2 of 1974), Section 125 and Hindu
Marriage Act (25 of 1955), Section 11 — Legally Wedded Wife — Caretaker —
Entitlement — Held — It is submitted that earlier husband of appellant is
untraceable since 1999 and thus she married respondent in 2008 — Husband
filed a case u/S 11 of Act of 1955 which was dismissed and order has attained
finality — Parties have cohabited together for four years which would raise a
presumption sufficient to sustain order of maintenance — Appellant entitled

for maintenance — Impugned order set aside — Appeal allowed. [Jyoti (Smt.)
Vs. Trilok Singh Chouhan] (SO)...1837

qUE JiHAT Aledl, 1973 (1974 &7 2), €IRT 125 V9 [e+5 [d4a18 fef-1a%
(1955 @7 25), &IRT 11 — f3fSr% ®y & faqifeqd gl — 3foverd — gbar —
aiffreRa — a8 fFraga fean = 6 srdieneft &1 qd ufer 1999 & ruar 2 <k
gufery S99 2008 § ygeft 9 faare fear — ufar 7 1955 & 3ferfraw & aRT 11
@ Add TH yHeT yEgd fHar oy @R fan = qen smaer 7 sifosrar yra
P ofl @ — UHBRI 7 IR I dB Uh AT GEd™ fHar @ Rrad v SugRen
P SR S ARV & QYT Bl I Y@ & fag gaia @ — ardiareff
HROTYIYUT B EPHAR & — IMETUT AT U — e woR | (St (shrh)
fa. Bree Rig 9tem) (SC)...1837

Criminal Procedure Code, 1973 (2 of 1974), Section 125(1)(b) —
Entitlement of Child — Paternity of Child — DNA Test — Held — In respect of
paternity of child, trial Court dismissed the application of husband for DNA
test, although wife has not refused for the same — Wife's refusal for DNA test
in another divorce matter cannot be considered in present case filed u/S 125
Cr.P.C. for drawing presumption against her — Adverse inference against
wife cannot be drawn — DNA test is not mandatory in proceeding u/S 125
Cr.P.C. because u/S 125(1)(b), both legitimate and illegitimate children are
entitled for maintenance — Revision dismissed. [Badri Prasad Jharia Vs. Ku.
Vatsalya Jharia] ...1755

QUS UfHAT Hiedl, 1973 (1974 &7 2), &IRT 125(1)(b) — HdTT 1 8BS —
"ard &7 fogea — St v v gderor - sfifeaiRa — 4a9 & figa & deg 9
RTATAA 7 1 U ¢ udieqor 2q ufar &1 Jmd< @iie fean Jefy ool 3 S9a &
forg w=r <1EY fopar @ — faare fa=8 < & 3 e # uehl gIRT S g1 ¢ wdievr 2



28 INDEX

SHR fHA S DI, TRT 125 T Y. & Advd Y& 9d A9 YT A IS [T6g
SUIRYT f6d o 2g faar 4 =) forar o gadar — ool @ fawg fawda
frsed & fAdTaT ST AHdar — OIRT 125 YN, ® iaiid drRIarE § € ¢ ¢
gleToT AT e T2 F AP eRT 125(1)(b) @ Javid, et vd 3rerfst <14 @M,
HROTYIYYT B 8HaR 8 — FAANET Wi | (§) gare siar f3. gar araae
STiRA) ...1755

Criminal Procedure Code, 1973 (2 of 1974), Section 161 — Scope —
Admissibility — Held — Statement u/S 161 is inadmissible in evidence and
cannot be relied upon or used to convict the accused — It can only be used to
prove contradictions and/or omissions — High Court erred in relying on
statements u/S 161 Cr.P.C. while convicting them. [Parvat Singh Vs. State of
M.P.| (SO)...1515

qUS HlHIr Afedl, 1973 (1974 &7 2), €RT 161 — [dwdv— JIgFdr —
AafrfeiRa — arRT 161 @ 3ia woe Aeg ¥ Iy T 2 a1 AP &t
SIfg B3 2q S UR faeard sre@r SaaT YA 181 far o gadr — g
dad faRIEmHTT B Ud /AT Y I Gifad 1 & oI ST fhar S gaar 2@
— Sod T 1 S8 SIURIg $)d 999 €.9.9. P &RT 161 & Aaiid dAAT
R fazar ax Ffe @1 2 | (uda Rz fa. 7.9, 7s7) (SO)...1515

Criminal Procedure Code, 1973 (2 0f 1974), Section 167(2), 436A & 439
and Penal Code (45 of 1860), Section 380 — Bail — Grounds — Held —
Investigation still in progress despite passage of 32 years of arrest —
Applicant served more than the maximum sentence in custody, which JMFC
can impose upon him under the said offence — Applicant entitled for relief u/S
436A — Bail granted and Guidelines laid down to be followed by the Courts
below in cases where 167(2) and 436A becomes applicable. [Hyat Mohd.
Shoukat Vs. State of M.P.] ...2174

QUS HIHAT Aledl, 1973 (1974 BT 2), €T 167(2), 4364 T 439 VG qUs
TIedr (1860 &T 45), £TIRT 380 — SHATId — 3ITENR — AfAfEiRa — ARTary &
3% a9 1d WM & 91d9[Q YT JH) I BT @ — ISP 1, SId U =g
|9 ) e Aforg e g Aol gRT ifeRIfOa {6 oim 9&+ ara sifSreaw
QUSIQel ¥ AfSrd 3rafyr JIfRET § Hdl @ — JATd<D, TIRT 436A & A
eﬁaﬁré{gw ST <1 9T AT U8 YRV H SI81 ORT 167(2) 9 436A
AR Bl €, Frae =mareral g1 ures fRa o 2q) feen—fader siftrefia faa
T | (B9 AgHE Idd fa. 9.9, 199) .2174

Criminal Procedure Code, 1973 (2 of 1974), Section 167(2)(a)(ii) —
Grant of Bail — Held — Section 167(2)(a)(ii) provides for release of person
where investigation does not conclude within a period of 90 days or 60 days
depending upon nature of offence — He can only be held in further custody
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where he is unable to furnish bail or does not furnish bail. [Hyat Mohd.
Shoukat Vs. State of M..P.] ...2174

QU HibAT Aledl, 1973 (1974 &7 2), €IRT 167(2)(a) (i) — STHTTd YT B

orrr — afafEiRa — arr 167(2)(a)(ii), @afaa &1 srsT ST SUEEA &l 2

STET YT R & IWHY & AR WX, 90 f& AT 60 f&71 3 @fr & +Hax

AT TSl BlaT @ — 99 ®ad qd9 30X M AFREAT ¥ QT T AhdT @ o 98
ST 4 ¥ 318 @ AT SHEd J81 <dT 2 | (84Td AlgH g Titdd fa. 9.9, I59)

...2174

Criminal Procedure Code, 1973 (2 of 1974), Section 227 & 228 —
Framing of Charge — Charge of Embezzlement of money to be filled in ATM
machine — Held — Prima facie sufficient material available against petitioner
to proceed with trial — Elaborate discussion of evidence is not necessary at
this stage — Accused may put his defence during evidence — No interference
required — Revision dismissed. [Rishabh Mishra Vs. Stateof M.P.] ...1774

qUE UlHgr Afedr, 1973 (1974 &7 2), &RT 227 T 228 — 3JRIY favfaa
faar T — v & v 7efi § W i @t wuAl & 19 &7 ey - fafaeiRa
— f@aRe § 3 FRIAE $A @ fay I @ fawg yom gecar wai« armfl
IS B — 3H UH¥ R, 91ed o favga frar—fawet o) snavasar a8 @ —
AP, e & SR SUST 99719 7@ Hdl & — HIs gxasy ufera 7 —
gtEror WIS | (e s fa. 9.9, 7rs) ...1774

Criminal Procedure Code, 1973 (2 of 1974), Section 227 & 228 —
Framing of Charge — Consideration — Held — Apex Court concluded that at
stage of framing charge, Courtis not required to marshal evidence on record
but to see that if prima facie material is available against accused or not —
Court is not to see whether there is sufficient ground for conviction of
accused or whether the trial is sure to end in conviction — It is statutory
obligation of High Court not to interfere at initial stage of framing of charge
merely on hypothesis, imagination and far-fetched reasons which in law
amounts to interdicting the trial. [Rishabh Mishra Vs. State of M.P.] ...1774

qUE UiHAT Afedl, 1973 (1974 &7 2), &RT 227 T 228 — JRIY favfaa
T T — fagre - aiftfaaiRa — waf=a =marea 13 frssfa fear fe Ry
faRfad o @ U9 R AT B AT D A1ed BT HHAIa HIAT JUfAra
T8 fog I <o 2 6 T AP & fawg yom gear |9l Suds @
AT A8l — AT A8 <= 6 Far ifRjaad &) <ivfufg =g vaf« smar @
a1 =11 faarer o garfta fA=q wu 4 ivfifg o it — S=a =marea @) g8
ST qreadr @ & Ry faRfaa o1 @& RS yHa U, 93 AT, Hedl
Ud JAaRAfdd SR W a8y 9 &, off & fafer 4, fagrer aifera &3 a1
Pife § amrar @ | (Feww s fa. 7.y, wsw) ...1774
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Criminal Procedure Code, 1973 (2 of 1974), Section 436A and Penal
Code (45 of 1860), Section 380 — Detention — Computation of Time — Held —
Period of computation of one half of maximum sentence u/S 436A
commenced from the date of arrest of applicant — Maximum jail sentence u/S
380 IPCis seven years and detention undergone by applicant is more than 3’
years — Applicant ought to have been released on bail mandatorily on his
personal bonds with or without surety — Bail granted. [Hyat Mohd. Shoukat
Vs. State of M.P.] ...2174

QUS HiHAT dledl, 1973 (1974 &7 2), €IIRT 4364 V4 qUs wledl (1860 BT
45), €TRT 380 — [AR1er — wHY &1 GIor7 — AMKAAIRT — aRT 436A @ 3icla
AfHAH TUSIQY D 3T DY GIVHT HI IGfS, Aded ) ARTaR &1 fafr |
IR g3 — ©RT 380 HI.E. 4. B 3icid feHAH HRIETH VSIS AId a9 &I o
IR ATdeS gRT a1 171 FRIg, 3% aul 4 31f¥a @ — adas &l SHa Wi
Hade W, gffa @ A1 se@r S 991, SMHd R BisT oFm arfey —
ST 9STE @1 T8 | (F9Td AgHG Siled f9. 9.9, <) ...2174

Criminal Procedure Code, 1973 (2 0f 1974), Section 438 — Transit Bail —
Concept & Object — Held — A transit bail is an anticipatory bail for a limited
duration which enables an individual residing within territorial jurisdiction
of High Court to seek such bail to avoid arrest by police of another state
where FIR has been registered against him so that he will get time to move to
that particular state seeking regular bail. [Saurabh Sangal V. State of M.P.]

...1786

QUS Hibgr Hiedl, 1973 (1974 &1 2), &RT 438 — 3erl WHITd —
HHeYT Y9 85e ey — AMFEiRT — sl sa, va Aifia s@afr =g @
AIfa Sa 2 S S a3 a9 siftreiRar & Hiar farara e
Afdd &1 =1 ISy, Wl S fawg yod gar yfaded ushiag fear w2,
@1 gferd g1 ARwaryl & 99+ g Sad Ed arsd @ fag gwef qardt 2
fraa fo su fafdre g o sex i swea 9 @ foag s @
fret | (W dre fa. 9.9, =) ...1786

Criminal Procedure Code, 1973 (2 0f 1974), Section 438 — Transit Bail —
Grounds—Held —Nowadays in India, looking to advancement in Information
and Communication Technology, emails, use of smart phones etc., contacting
a lawyer in another state, sending documents to lawyer or payment of fee of
lawyer etc, is no longer a harrowing experience, thus practice of transit bail is
of no relevance and have ceased to have any utility — Application not
maintainable and is dismissed. [Saurabh Sangal Vs. State of M..P.] ...1786

QUS FibAT Aledl, 1973 (1974 &7 2), €IIRT 438 — 3Tl STHITd — SITETR
- ffeEiRa — soied wRA § Ya1 td g9R glenfel, $-d4d, ' »ia
e A f¥ael &1 Sw@d gU, TR IS H 9D § HUD, ddid Hl KA
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AT AT TDId DI BIF BT ST AT 3 YR HR Q1 aTell AT T8I &7
31q: AT ST B1 Ugfd &) SIS GEIAAT 2] 2 R SIS SuAfrar 927 &
— 3ma<e uiyefig ) vd @fs fear | (@i 9a fa. 9.9, =) ...1786

Criminal Procedure Code, 1973 (2 of 1974), Section 439 and Penal
Code (45 of 1860), Sections 420, 177, 181, 193, 200 & 120-B — Bail — Held —
Three bail applications rejected by High Court, appellant in custody for
more than a year — Closure report was filed twice by police, still High Court
declined bail only because trial Court was yet to accept the said report — Bail
is rule and jail is exception — Bail should not be granted or rejected in
mechanical manner as it concerns liberty of person — Considering nature of
allegations and period spent in custody, appellant deserves to be enlarged on
bail - Appeal allowed. [Jeetendra Vs. State of M.P.] (SC)...1530

QUS Jiar Hiedl, 1973 (1974 &T 2), €IIRT 439 Ud qUs Wledl (1860 &T
45), €TV 420, 177, 181, 193, 200 T 120—B — orr7a — affaeiRa — S=a
TSI gRT <9 S 3madgdl &1 dIedR foar am, ardiereff v ad
Jfer Wy 9§ AfRen A @ — yfery g1 <1 IR wAifta gfodes yega fear T
ofT a4 I S=a =T A3 9 suferv fo faaror = g1 3l 9 Sad
yfaded & Wer A8 fear o1, SHHd 9 seR fHar — s te fraw 2 @R
SIdl U UdIE @ — SHEd Dl IifAP ST I YT AT I DR T2l HAT a1fay
Fife a8 afed o @d=ar 9 A6t 8 — Afel & W@y vd ffiRer #
fars =Y 3rafyr &1 faar § Ad gy, srdfiameflf ST w B WM A @ —
die R | (Ford== fa. 9.9. wre) (SO)...1530

Criminal Procedure Code, 1973 (2 of 1974), Section 451 & 457 —
Custody of Seized Article — Perishable Goods — Held — Wheat being perishable
item cannot be kept in police station for long period — It would not be proper
to handover the wheat to complainant or petitioner from whom it is seized —
Trial Court directed to release the same for its disposal/sale at Krishi Upaj
Mandi Samiti under supervision of an officer not below rank of Dy. Collector
— Sale proceeds shall not be released until ownership is finally decided by
trial Court — Application allowed to such extent. [Sumat Kumar Gupta Vs.
State of M.P.] .20

QU Gl AT dledl, 1973 (1974 &7 2), €T 451 T 457 — edgal dvg B
Siforeear — famreav #rer — afafaiRa — 4 favway avg 819 @ rd, Y erafd
& foq 99 yferw o A 981 v@n o "aar — aRard) ar I, o g o
o AT o1, I 98 FETARA &A1 SFaa 21 R — fa=aReT [Ty &1 349
S Sust 41 GfAfT A ¢ ARSI, Sl ) ddder | =1 5iofi &1 71 81, &
gdderor & 3refiA, fuer / fasa eq e &v1 & fearg FRRra fear war —
fasa s 31 Frefaa 81 far SR o9 99 & faareT |mnad g1 @i
a1 ifow wu 9 fafRe=a 78 fear smar — smas &1 S9a W 9o w9 fean

AT | (A AR [« 4. 7.9, 159) ... *20
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Dakaiti Aur Vyapharan Prabhavit Kshetra Adhiniyam, M.P. (36 of
1981), Section 11 & 13 — See — Penal Code, 1860, Sections 302, 394, 460 & 34
[Sonu @ Sunil Vs. State of M.P.] (SC)...1816

Sl sV @ysvvr gHTiaa &7 fSfaw, 9.9. (1981 &7 36), &TIRT 11 T 13
— @@ — qUS Wledl, 1860, SIRTV 302, 394, 460 d 34 (Wl 8B Yia fa. 7.4
1) (SC)...1816

Disaster Management Act (53 of 2005), Section 6(2)(i) & 10(2)(i) —
Liquor Trade — Covid-19 Pandemic — Excise Policy 2020-21, Clause 18.3 —
General Licence Conditions, Clause 33 — Amendment — Validity — Grant of
Licence from Retrospective date — Held — Period of licence was 01.04.2020 to
31.03.2021 whereas licence was issued on 04.05.2020 — Merely because
licence so issued bear the period of licence from 01.04.2020 to 31.03.2021,
does not mean that licence is effective from such retrospective date and
petitioners would be charged the prescribed fee for period for which they
were not allowed to operate liquor vends — State decided to waive off licence
fee for the period for which petitioners were unable to run their liquor shops
due to lockdown — By amendment State also gave option to extend the period
of licence upto 31.05.2021 — Further, petitioners in their affidavit have
undertaken that State could carry out amendment in the policy 2020-21
during the currency of licence which would be binding on them — It will
operate as promissory estoppel against petitioners. [Maa Vaishno
Enterprises Vs. State of M.P.] (DB)...1577

3IT9ST Y& 3IfEa9 (2005 &1 53), €%T 6(2)(i) T 10(2)F) — Ffa~r
RTYIR — HlfdS—19 TETHINT - STTBIT Ay 2020—21, @€ 18.3 — W =T
ord, @S 33 — Wl — [Aferr=ar — fade faaie A g=fta ys = &1 oren
— arfifeaiRa — srg=Ifta @1 s@ffr 01.04.2020 ¥ 31.03.2021 i wafdh rg=ft
04.05.2020 &I SR &1 78 off — A3 gafery f6 S @) 18 argafa ¥ sgafa
BI IAf 01.04.2020 U 31.03.2021 TN S 2, U el g &I gial f& g,
Id qadell faaie | yardl 2 SR IrERT ) 39 @iy & fag fafea gea
gHIRA 1T f14 3@y # I° wfaxr SR &34 &1 w9l 181 off — a1 A 9
Iafy & fag agafia gob o Aftcraa w7 &1 fafrega fear 5w s@afr 9
ATHSIST ® BRI ATARIVT Idh] ARRT §HM da = H 3rwwef = o — denas
ST A A AT B 7@l 31.05.2021 P 9™ &1 HI fadeu faar — amt,
ITARTOT 9 99 UAUF H uRaaq fear 2 & wrsa, =i @ 9aa & R
MfT 2020—21 7 HINET B AT © oIl fb I WR ISR SHIT — AT ATAITT

P faeg 999 fadg © wu ¥ yafda g1 | (@ I gexutsord fa. 7.9, 3rsw)
(DB)...1577
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Disaster Management Act (53 of 2005), Section 6(2)(i) & 10(2)(i) — See —
Contract Act, 1872, Section 2(b) & 5 [Maa Vaishno Enterprises Vs. State of
M.P.] (DB)...1577

3TY<T GIET 3IfEfT% (2005 &1 53), €IRT 6(2)3) T 10(2)G) — 7@ —
afa<r siferfags, 1872, ener 2(b) T 5 (A7 w1 gexUTESIN 3. 7.9, I59)
(DB)...1577

Employees’ Provident Funds and Miscellaneous Provisions Act ( 19 of
1952), Section 7-1 & 7-Q — Appeal — Maintainability — Held — Order passed by
authority u/S 7-Q of the Act of 1952 is not appealable and no appeal u/S 7-1
would be maintainable. [Sumedha Vehicles Pvt. Ltd. (M/s) Vs. Central
Government Industrial Tribunal] ...2081

FH e afasg—fAfer siiv gaof suaer siferfaaw (1952 &7 19), €T 7—1 T
7-Q — 3tfler — glyvftygar - affaiRa — e gRT 1952 @ ferfram ot
gRT 7-Q & 3favia urRa fear war smeer ardiar Jva 92) dor arT 7-1 &
Jfafa #1g ardre rwefig 78 219 | (gaem Savew vt fa. () fa. A Tedle

ESISRERCGE)) ...2081

Employees' Provident Funds and Miscellaneous Provisions Act ( 19 of
1952), Section 7-Q — Interest on Delayed Payment — Appeal — Held — While
levying interest on delayed payment made by employer, authority is not
required to determine any disputed question of fact — Rate of interest is
already provided u/S 7-Q — No discretion with the authority to determine
liability of employer — No appeal lies against order passed u/S 7-Q of the Act.
[Sumedha Vehicles Pvt. Ltd. (M/s) Vs. Central Government Industrial
Tribunal] ...2081

FHHAN "fae—afer v gl suaer fefaa# (1952 &7 19), €°T 7—Q
— fadfad garT gv o — sdfter — AffeaiRa — e grr &3
faeifea A ) e Squfed oxd wHd, It 9 el faarfea a2 &
U3 &I ARl fear Sar uféra € — <ure @ <X uged 9 gRT 7-Q
Iudfed 2 — FrIFar & IR & FTuR 2q UISel & uTd Bis [AdSIitaR
T2 — Iffre @) aRT 7—-Q @ Javia urRd <y & fawg »is rdiear 121
B | (R Aeew g1 fa. (1) fa. O a Teele ssRgaa fgsgma)  ...2081

Employees' Provident Funds and Miscellaneous Provisions Act ( 19 of
1952), Section 7-Q & 14-B — “Interest” & “Damages” — Held — “Interest” and
“damages” are two different provision — “Interest” is payable on delayed
payments without any further adjudication whereas recovery of “damages”
is not automatic due to delayed payments of amount due but authority may
recover damages. [Sumedha Vehicles Pvt. Ltd. (M/s) Vs. Central
Government Industrial Tribunal] ...2081
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FHART Tfag—f+1fer s7iv g@1vf Syser siferfaaa (1952 &7 19), &”T 7-Q
d 14—B — “=grer” g “afayfd” - sififeiRa — e 9 afagfide <1 e
Sudd & — e, a1 fed sifaRea =amafoias & fadfaa goraq waa 2
S4afe “afagfd” 1 agell, <9 o9 & fAefaa Jerarl & srRer g4 3y T8
B wig e afagfd & aqeht &% wwar 2 | (ien deew ut. fa. () fa.

Ao d T ¢ seRgad fosga) ...2081
Evidence Act (1 of 1872), Section 7 — See — Penal Code, 1860, Sections
396,398 & 412 |Arun Vs. State of M.P.] (DB)...1921
G1E T (1872 BT 1), &TRT 7 — @ — QUS WI2dl, 1860, ETINTY 396,
398 T 412 (3rwvT fa. 9.9, I159) (DB)...1921

Evidence Act (1 of 1872), Section 106 — Burden of Proof — Held — It is
established that deceased were killed inside their house — As per statement of
witnesses and neighbours, accused was seen quarreling with deceased prior
to incident — Onus was upon accused u/S 106 of Evidence Act to explain how
both ladies were killed. [Shaitanbai Vs. State of M.P.] (DB)...1720

1 SIfEIRIT (1872 T 1), €T 106 — Gd &1 1% — fAfEiRa — a8
1A 2 & gadl &I S AHTE H AR STl AT AT — A1E o7 vd sl &
S IR, el & Yd g ad &l GiasT A SETST S Q@ AT AT — A&
A=A BT IRT 106 & AT Ig W DA BT 4R b DA SI=1 Afzarai ol

AR e 3, e wR o | (FHaFeTs 4. 9.9, 3153) (DB)...1720
Evidence Act (1 0f 1872), Section 112 — See — Criminal Procedure Code,
1973, Section 125 |Badri Prasad Jharia Vs. Ku. Vatsalya Jharia] ...1755
a1e SfEIfraH (1872 &7 1), €IRT 112 — }@ — §UE JfHAT Wledl, 1973,
&IeT 125 (95 g ATRAT 4. HANY araaed srikan) ...1755
Evidence Act (1 of 1872), Section 114-A — See — Penal Code, 1860,
Section 411 & 412 | Arun Vs. State of M.P.| (DB)...1921
G1e SIfEfI (1872 BT 1), €T 114—A — @@ — TUS Hledl, 1860, £TIRT
411 T 412 (3161 fa. 7.9 I159) (DB)...1921
Excise Act, M.P. (2 of 1915), Section 18 — See — Constitution — Article
299(1) [Maa Vaishno Enterprises Vs. State of M.P.| (DB)...1577
SIIEBIT TSI, 9.5, (1915 BT 2), €T 18 — & — HIAET — BT
299(1) (W AwN FexyTgoId fa. 9.9, 1%w) (DB)...1577

Excise Act, M.P. (2 of 1915), Section 28(2) — Words “may require’/“Shall
require” — Interpretation — Held — Words “may require” operates not only for
short lifting of quantity but it applies to penalty as well and does not take
away the right of parties to meet the said condition if it occurs during course
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of business — Provision has to be read as a whole and not in isolation — When
language is unambiguous, clear and plain, Court should construe it in
ordinary sense and give effect to it irrespective of its consequences. [Maa
Vaishno Enterprises Vs. State of M.P.] (DB)...1577

STTHINT AfSfI5, 7.4, (1915 BT 2), €I%T 28(2) — g 3418 & adhar
g/ “arifera gl — fAdaT — affaeiRa — vrsg ~adféra 8 gear &
Ddcl AT S H AT =g yafda siar 2 sfess wlRa & fag +f @ giar 2
TAT A FRAR & HH & <IN YT BIAT 2, I A Bl Q1T HA & TR D
AP R HI 721 BIAT & — IUGY Bl YUl wU A YT ST A1 AR 7 fb 3rerT
HYD — o9 HINT e, TUSe Ud A% =, =ATATed &l ST ATERoT AT o
Ji~aga HAT1 a2y 3R SUe aRvmHEl wx ea= Qv fa=r 99 yardl ==
A1fag | (| A1 gexuTsory fa. 7.9, o) (DB)...1577

Excise Act, M.P. (2 of 1915), Section 62 and Disaster Management Act

(53 0of 2005), Section 6(2)(i) & 10(2)(i) — Liquor Trade — Covid-19 Pandemic —
Excise Policy 2020-21 — Validity of Amendment — Held — Framing of policies is
within the domain of employer — Court cannot direct to frame a policy which
suits a particular person the most — State has power to amend policy as per
Section 62 of Excise Act — Amendment to Excise Policy 2020-21 has been
necessitated due to subsequent events occurred due to Covid-19 pandemic
following lockdown — Further, State, considering practical difficulties of
petitioners granted several concessions for their benefit — Amended policy
does not amount to counteroffer. [Maa Vaishno Enterprises Vs. State of M.P.]
(DB)...1577

MBI A9, 7.4, (1915 BT 2), &IRT 62 Vd TYST Y& ferfgs
(2005 &T 53), €IRT 6(2)() T 10(2)() — Ffa~T FTYN — HHfds—19 TETANT —
3MaHIT A 2020—21 — FGeerT BT fAfermr=gar- affaetRa — Hifoar faxfaa
&A1, T & SR a9 @ Nar @ — =grarey, O Aify farfad a3 @
forg R 8 &= "ear il fedl fafdre aafda @ fog aiftreay gfeasee
Bl — U B U, JTTHR) AR 3 a7 62 & AR Nfa Henfera s &
vifdd 8 — 3madY N 202021 & A S B ATTARAT, BHfIS—19
HERR & ddd dl®sISd & HRYT gfed ygardad] g8l & SR 4 S~
g% ¢ — gua IfaRad, wa A ArdiT &) aeiRe sfeargal «f faar & dax
I A Bq s RARM s 31 — gt fa, yfa—uwame @ sife 4 7

ATefY | (T Ao SeRyTEeN fa. 9.9, 39) (DB)...1577
Excise Policy 2020-21, Clause 48 — See — Contract Act, 1872, Section 56
[Maa Vaishno Enterprises Vs. State of M.P.] (DB)...1577

rgBI Afar 2020—21, @' 48 — @ — wlagT IEIIH, 1872, €IIvT 56
(df dwo1 SexyTsoiv fa. 9.9, 7<) (DB)...1577
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General Clauses Act (10 of 1897), Section 21 and Medical Council of
Indian Establishment of Medical College Regulation, 1999, Regulation 3 —
Essentiality Certificate — Act of State — Held — Act of State in issuing
Essentiality Certificate is a quasi-judicial function and any fraud vitiates the
act or order passed by any quasi-judicial authority — Provision of Section 21
of Act of 1897 cannot be extended to quasi-judicial authorities. [Sukh Sagar
Medical College & Hospital Vs. State of M.P.] (SC)...1969

HIEIIRT &0 fEf1F4 (1897 &7 10), &IRT 21 ¥d AR [afdear aRyg
fafecar agifaenera &1 weryg=r fafaa4, 1999, fafar= 3 — srfaqrar garorgw —
oy &7 &1 — AfufaeiRa — fardtar yarous o w31 9 59 &1 Rl e
ATedey Rl 2 AR BIg duc, fHdl AMIFdca TIfiter) grRT fad 1 ot
a1 gIRd A A SRe &I g Har @ — 1897 @& AT BT aRT 21 BT
IUee, ARG HeY YIS I @R T8 fbar o "dar| (@ arR Afsad
Piciol Yus sifued fa. 7.9, 3r=w) (SC)...1969

General Clauses Act, M.P,, 1957 (3 of 1958), Section 10 — See — Land
Revenue Code, M.P,, 1959, Section 59(12) & 172 |[Rajendra Singh Kushwah
Vs. State of M.P.] ...2166

HTETTRT GUS SIfEIfT94, 7.9. 1957 (1958 BT 3), &IRT 10 — G@ — ¥ [oivd
iedr, 7.4, 1959, €IIRT 59(12) T 172 (RToi—< g HraE fa. 99, w=1)  ...2166

General Clauses Act, M.P. 1957 (3 of 1958), Section 16 — See —
Panchayat Service (Gram Panchayat Secretary Recruitment and Conditions of
Service) Rules, M.P. 2011, Rule 7 (amended) [State of M.P. Vs. Ramesh Gir|

(DB)...2073

ATETRYT @GS JfEIH, Y. 1957 (1958 &7 3), &IRT 16 — @ — GaIId
Gar (717 garga wfaq adf v dar 1 od) (99, 9.9 2011, (597 7 (G@ifera)

(#.9. 3> fa. [ iR) (DB)...2073
Guardians and Wards Act (8 of 1890) Section 4 — See — Constitution —
Article 226 [Anushree Goyal Vs. State of M.P.] ...1565
Tverd 3% gfagred Siferfaaw (1890 &7 8), €IRT 4 — @@ — wWldern7 —
e85 226 (3N M« 3. 7.9, 757) ...1565

Hindu Marriage Act (25 of 1955), Section 11 — See — Criminal
Procedure Code, 1973, Section 125 [Jyoti (Smt.) Vs. Trilok Singh Chouhan]

(SC)...1837
fe=g faarg 3iferfra9 (1955 &7 25), &I%T 11 — /@ — TUS HiHAT Wledl,
1973, &1%7 125 (SAifa (Nwd)) fa. Prene Riw atem) (SC)...1837

Hindu Marriage Act (25 of 1955), Section 13 — See — Civil Procedure
Code, 1908, Section 24 | Aarti Sahu (Smt.) Vs. Ankit Sahu] ...2171
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fe=g faars Siferf-=r (1955 &7 25), €IRT 13 — @ — Rifda gidar wledr,

1908, €TIRT 24 (3R wrg,_ (3w fa. sifea arg) L2171
Hindu Minority and Guardianship Act (32 of 1956), Section 6 — See —
Constitution—Article 226 [Anushree Goyal Vs. State of M.P.] ...1565
fe=g smreaayar 3iiv wverdbar ifefaa9, (1956 &7 32), €IRT 6 — 3@ —
W 13ErmT — srge8T 226 (373 M fa. 9.9, Irs) ...1565

Hindu Undivided Family — Burden of Proof & Presumption—Held —To
establish existence of HUF, burden heavily lies on plaintiff to not only show
jointness of property but also jointness of family and jointness of living
together — No material to show that properties belonged to HUF — Merely
because business is joint would not raise presumption about Joint Hindu
Family — Contents of documents and written statement only goes to show
that the property was treated to be a joint property — No clear cut admission
regarding existence of HUF — Plaintiff failed to establish fact of HUF —
Appeals dismissed. [Bhagwat Sharan (Dead Thr. Lrs.) Vs. Purushottam]

(SC)...1795

fag sifawad §gq — aga &1 9% vq |Syeror — AaftreEiRa — fig
Jfdvad Hg9 &1 IRd@ Wfd $1 & fog, ardl wR, 7 daa qula a1
QYA 9fed Hd B [AIFAdT U9 YD A1 B4 $I GYadar W e & fag
ISP AR AT & — I8 ] & foag i arnll 921 fe dufeaan, g sifawaa
$cd & T — WA afay f& dRAR §Yad 2, €Yad &g I & TR A
IULRT 781 s — SEardll vd falRad o @) siad ] odd Jg seridi @ &
Hufed &I Ggad Fufed AT AT o1 — {5 Afdwaa fgd & ARaa & d9e 4
®Is W WHigfa 981 — a€], g sfavad g & a2 &I wIfia s o

B — didl WIRS | (WTad IRT (Jad g7 faftre gfaf=ier) fa. gesia)
(SC)...1795

Interpretation — Executive Instructions — Held — Where the Statute or

Rules are silent, then Executive Instructions can be issued to supplement the
Rules and not supplant it. [Gwalior Alcobrew Pvt. Ltd. Vs. State of M.P.]

...1841

frdaT — srfyifera srgaer — sififeiRa — et S srerar s @i
2, d9 Il 31 Iyfd &4 2 sRiufas sgaer ORI fHA &1 9ad © qar =
f» I° ger 2q | (Warfaar veaidia Ut fa1. fa. 7.y, 3rs7) ...1841

Interpretation of Statutes — Apex Court concluded that jurisdiction of
Court can be invoked when the language of statute/provision is ambiguous
but Court cannot enlarge the scope of legislation or intention when the
language of statute is plain and unambiguous — Court cannot add or subtract
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words to a statute or read something into it which is not there. [Trinity
Infrastructure (M/s) Vs. State of M.P.] (FB)...2024

FIAl &1 [da7 — Hdlea wEread 9 frssfia fear f& w9
DI /SUSE B AT AGfee 81, AT oY A IRar &1 sraed ferar <
AHAT 8 URg 919 A B 98T e U9 Ifere 8, a9 <amamer, faems af
AT AT MY Bl 2] 961 Gl — AT, U I A ¥l Bl SIS AT Tl
&l AHdT A1 I AT {B T8 Ug Gl ot ggl T2l 2 | (G g ar
®.) fa. 7.9. 3r9) (FB)...2024

Interpretation of Statute — Held — Court cannot read anything into a
statute provision, which is plain and unambiguous — To ascertain the
intention of legislature, Court must see as to what has been said and what has
not been said — Court is bound to accept the express intention of legislature.
[Sumedha Vehicles Pvt. Ltd. (M/s) Vs. Central Government Industrial
Tribunall] ...2081

HI7 ®1 [daT - afifeiRa — e e S Susy 3§68 R
T2l g Adhdl, Sl Wt Y4 ety 3 — faum dsd & ame &1 YfHlkaa s
@ forg <amarer &1 <= Aty &« ser 1A 2@ SR @ A8 a1 e —
<marerd, e ded @ Iifrarad o & WeR &Y 3G 9=A © | (gAer
Jaew g1, fa. 1) 4. G a Ted e gsRgad fesgaqa) ...2081

Interpretation of Statutes — Held — If something cannot be permitted to
be done directly, it cannot be permitted by indirect method. [Ajit Singh (Dr.)
Vs. State of ML.P.] ...1872

FI7Al &7 fda7- afifeaiRa — afe ycie wu 4 §8 S o) gafa
T2 & O IHdl, U JYTH ST F HA D1 gHfa A8 & w1 "o | (3o
g (S1) fa. 7.9, 7r=3) ...1872

Interpretation of Statutes — Principle — Held — Cardinal principle of
interpretation is that unreasonable and inconvenient results are to be
avoided, artificially and anomaly to be avoided and most importantly a
statute is to be given interpretation which suppresses the mischief and
advances the remedy. [Kanishka Matta (Smt.) Vs. Union of India]

(DB)...2116

w17 &7 fdaT — Rigia — aiffeaiRa — fd=w &1 g Rigia ag 2
o srgfaa s srgfaeme=e aRomal & == 2, & Swar qon fawwar 4§ s 2@
TAT HY Aedyi 91d I8 b ¢ S &1 ¢4 Frd=a= fear s < s/ Rite
Pl APHdl 8l Ud SUAR B d¢dl < | (@t wcer (shudl) fa. gira siw
gfeam) (DB)...2116

Land Revenue Code, M.P. (20 of 1959), Section 59(12) & 172 and
General Clauses Act, M.P, 1957 (3 of 1958), Section 10 — Penalty — Repeal of
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Provision —Applicability — Held — Section 59(12) cannot be made applicable to
appeals filed by assessee — Where penalty has been imposed prior to omission
of Section 172 of Code, the said order would not automatically stand abated
on the ground that during pendency of appeal, Section 172 has been repealed
— Proceedings be initiated for recovery of penalty, if not yet deposited —
Petition dismissed. [Rajendra Singh Kushwah Vs. State of M.P.] ...2166

o RI9vq Hiedl, 4.3 (1959 &T 20), &I%T 59(12) T 172 Vd WTERYT EUS
SIferfras, 7.9. 1957 (1958 &7 3), €TIRT 10 — I1TXT — IYFET BT favea7 — gIigar
— affeaiRa — arT 59(12), FEiRdr gRT uwga srdiell @ forg yaisa 181 9918
ST gabdl — STel |iedr &1 aRT 172 31 dIfid f&A o & qd el sfeRifua
B TS 2, Sad IATQIT BT 599 LR YR 319 31T SUYHA 81 1T fob arfier cifaa
B ® QIRM, gRT 172 FRET 31 718 © — wRa @ a¥ell 8g drdarar Ry
3 1Y, AfE 3+ft a6 o1 9 B TE B — AFaHT @RS | (i RiE grarE fa
Y. 1Y) ...2166

Land Revenue Code, M.P. (20 of 1959), Section 172 — Commercial Use
of Land — Permission & Diversion — Held — Land was used by petitioner for
marriage and other functions without diversion and without obtaining any
permission — Petitioner also failed to discharge the burden to prove that he
was not charging any rent — Marriage garden is being run contrary to
provisions of law — Impugned order was rightly passed — Petition dismissed.
[Rajendra Singh Kushwah Vs. State of ML.P.] ...2166

o RTSTIvq dledl, HH. (1959 BT 20), €RT 172 — I &7 q0Ifoq® SYFIT
— 39S 9 3ggler — AfEiRa — ardh gR1 A &1 ST, {371 9o ¢
a1 foelt srg=m iU 63, faare 9 o= srdHAl g fear o — gr,
AIfd &1 & 39 4R &1 fAded 31 7 H 3w a &7 fo a8 s vrsT ya1Ra
T8 B @ o1 — faare SeH, fafr @ Sudel & faudia g < e @ -
efya ey Sfua wu A wiRa fear ar o — afasr @R | (@< RiE
$2are fa. 9.9, sa) ...2166

Land Revenue Code, M.P. (20 of 1959), Section 172 — Show Cause
Notice — Abatement of Proceedings — Held — Notice u/S 172 issued on 21.12.15
whereas Section 172 has been omitted by M.P. Act No. 23/2018 — Show Cause
notice rightly issued. [Rajendra Singh Kushwah Vs. State of M.P.]  ...2166

g IToivq diedl, 44 (1959 &1 20), &IRT 172 — IR0 §ar3)l THeH —
sriarfeal &1 sueraT - AfafeaiRa — aRT 172 @ iasfa Aifes,  21.12.15 &t
S fear mar o wefd gRT 172 B "9, IfSfw &, 23 /2018
gRT AIfa foar T — sRer garen Aifew sfaa ©u 9 o fear 1| Roi=

e fzrars fa. 7.9 153) ...2166

Land Revenue Code, M.P. (20 of 1959), Section 178 — Partition
Proceedings — Stay Order — Ingredients — Held — Pendency of civil suit as well
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as temporary injunction are two necessary ingredients for staying further
proceedings of partition — In present case, second appeal is pending where
there is no interim orders of the Court — In absence of any stay, revenue
authorities are not under obligation to stay further proceedings — Petition
dismissed. [Virendra Singh Vs. Krishnapal Singh]| ...*16

g vIoTed diedl, 4.4, (1959 &7 20), &RT 178 — 91617 Hrdqifear —
Ve &7 3T — "gea — AffeiRa — Rifad arg @ dfad w8 & arer—aner
IR AR, fIHTS 9 3 &) dRiaIRal 1 Add & v ) ravas b
© — adar yaxor ¥, fgda srfiar <ifea @ Sref < & a1 3ialRkya s
T2l 2 — food) A @ Iu1a A, Xoired IS RTT 3 ) drfarfzal o e
& qregare= 78 @ — arfaet @il | (R Ri' fa. oomura Rie) ...%*16

Legal Services Authorities Act (39 of 1987), Section 2(d) — See — Civil
Procedure Code, 1908, Section 89(2)(d) [Mohar Singh Vs. Gajendra Singh|

... %18
fafere dar giferaor fSfraw (1987 &7 39), &”T 2(d) — 7@ — Rifder
gfear wfedr, 1908, €T 89(2)(d) (MR RiE fa. == Riz) ... %18

Medical Council Act, (102 of 1956) and Medical Council of Indian
Establishment of Medical College Regulation, 1999, Regulation 3 —
Essentiality Certificate — Cancellation/Withdrawal — Grounds — Held —
Assessment report of MCI and inspection report of Committee shows that
appellant college failed to fulfill minimum standards of infrastructure/Staff
as per norms of MCI despite repeated opportunities given — Not even first
batch could persue or complete medical course in college for 3 successive
academic session — Even after lapse of about 5 years appellant failed/
neglected to discharge its commitment given to State — It is a case of
constructive fraud — Substratum on basis of which Essentiality Certificate
was issued, totally disappeared — Essentiality Certificate rightly withdrawn
— Appeal dismissed. [Sukh Sagar Medical College & Hospital Vs. State of
M.P.] (SC)...1969

rgfdzirT yRyg ferfaa9, (1956 &1 102) va a9ty fafdear Ry
Farf&ear ge1faenery @1 wera=ir fafra#, 1999, fafar#= 3 — sif<rardfar yarerg= —
VG GHVIT / YITEvvT — JTErTe — APFEiRa — v fafecar aRug &1 freizor
yfadss va afifa &1 Fleor yfodgs qeid @ & srdicmeft weifdenay, aRar
IIqER <1 b 9dEvE, dRdA fafeécar uRwg @& afadl @ IgER,
TG / FHARIG T B AT AP Bl YT B H IH 38T — I8l db (&
welfdenerd § yer 49 Hl AR 3 Stafdre Al 9@ fafecar ureasy o i
G A1 AT Yol TE B A1 — dianefl, o 5 a5 AW &8 9 @ uvErd
Y g @l <) T S ufaagar o1 fdET A § 3w 8T/ Sudl B — I8
TS HUC BT Uh USRI & — g, s merR w siffErtar yaeus
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SIRY far A o, yofa: 9 81 18 — Jfrariar yars Sfad wu 9 ydrgd
— 3l @R | (Y& 9FR AfSad didd yvs silucd fa. 7.9 153)
(SC)...1969

Medical Council of Indian Establishment of Medical College Regulation,
1999, Regulation 3 — Essentiality Certificate — Cancellation — Held — This
Court has earlier concluded that State Government can cancel/revoke/
withdraw Essentiality Certificate in exceptional cases where if it is obtained
by fraud or any circumstances where the very substratum on which
essentiality certificate was granted, disappears or such like ground where no
enquiry is called for on part of State Government. [Sukh Sagar Medical
College & Hospital Vs. State of M.P.] (SC)...1969

qdlg fafecar gRye ffecar agrfdenay &1 verg=r fAfaa4, 1999,
fafaraa 3 — sifaardar garorgs — vgeaerr— fifaiRa — sa < A3 gd
¥ fassftfa fear @ fo Ivg GReR uarerad®d gyarvn ¥ fartar yamomH
QT / yladgd / UATgd $R Aahd] © o8l S4 duc gIRT AT fhar wam ar
U i uRRefram sl wr gfre € e 81 sy o/ ur sifeartan yamerus
YT fHAT AT AT JUGAT SFT ST MR W8T IS IRPR Bl AR A fHl) oiia
D AETAHAT 2] | (& IR AfSHa dicis s gilued fa. 79.9. I<3)

(SC)...1969

Medical Council of Indian Establishment of Medical College Regulation,
1999, Regulation 3 — See — General Clauses Act, 1897, Section 21 [Sukh Sagar
Medical College & Hospital Vs. State of M.P.] (SCO)...1969

gdlF fRfeear gy fafecar ggrfdenad 1 wrg-m a4, 1999,
fafrwT 3 — ?@ — wreRer @ve I, 1897, €RT 21 (& AR AfSdHa
Piciol Yus sifued fa. 7.9 wrsw) (SO)...1969

Medical Education (Gazetted) Service Recruitment Rules, M.P., 1987,
Rule 4 & 13 and Swashasi Chikitsa Mahavidhyalayein Shekshanik Adarsh
Seva Niyam, M.P, 2018, Rules 5.1 — Period of Deputation — Curtailment — Held
— Order of appointment issued by the autonomous medical college cannot be
treated as an order of State Government — Petitioner was on deputation in
capacity of a Professor — It cannot be said that State Government has
curtailed the period of deputation. [Bharat Jain (Dr.) Vs. State of M.P.]
...1541

fafecar Rrar (Rrargfaa) dar wvdt (99, 9.9, 1987, (997 4 9 13 v
wqerre! fRfecar werfaenadi= dlafore sreel dar (39, 9.9., 2018, (99 5.1 —
gfafagfaa &1 srafer — &9 @1 o= — aififeiRa — warac fafecar gerfaenea
g1 SN f6d 1 Fgfda smaer & ISy @GR &I Uab AR 8] HIFT Sl
HHdl — I, o IR 31 ofiaa A ufafrgfad wr om — ag adi oer on
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Tl f T AR A gfafrgfaa &) safr & o9 o faar 2 | (w=a 99 (1)
fa. 9.9, <9) ...1541

Medical Education (Gazetted) Service Recruitment Rules, M.P, 1987,
Rule 4 & 13 and Swashasi Chikitsa Mahavidhyalayein Shekshanik Adarsh
Seva Niyam, M.P, 2018, Rules 5.1 & 7(6) — Cadre — Held — After Medical
Colleges were made autonomous, petitioner opted for State Cadre — He
cannot shift to employment of Society by seeking appointment to the post of
CEO-sum-Dean of autonomous medical College — No infirmity in impugned
order. [Bharat Jain (Dr.) Vs. State of M.P.] ...1541

fafecar Rrer (Rrerafya) dar avdl (99, 9.9, 1987, (9% 4 7 13 v9
eIl fafecar agifdeneardi= defore seel dar (99, 9.9, 2018, 9951 d
7(6) — a7 — affaaiRa — fafecar werfaeran @ @@ 99 @ g,
I A TSI W BT fabed AT — a‘s*m&rﬁlﬁfxmmﬁmmwg@
SRIUTAS IAfTPRI—He—dd e & U R FRYfad ared gy g & e
H garge g1 B Ghal — A TId MY H HIg HASINI 21 | (¥¥d o (1) fa.
1.9, 3159) ...1541

Medical Education (Gazetted) Service Recruitment Rules, M.P, 1987,
Rule 4 & 13 and Swashasi Chikitsa Mahavidhyalayein Shekshanik Adarsh
Seva Niyam, M.P.,, 2018, Rules 5.1, 7(6) & 9— Deputation & Promotion—Held —
Petitioner, holding post of professor, is a State Government employee and has
neither disowned his lien on the said post nor has he resigned — Without
seeking NOC from State, he accepted new appointment in a autonomous
medical college — Such appointment on post of CEO-cum-Dean would not
create any right for petitioner to claim himself to be equivalent to post of
Dean — Substantive post of petitioner is Professor and State Government can
send him on deputation on the said post — Further, petitioner is governed by
Rules of 1987 where post of Dean can only be filled by promotion and not by
direct recruitment — Petition dismissed. [Bharat Jain (Dr.) Vs. State of M.P.]
...1541

fafeear Rrer (rargfaa) dar wivdt (99, 9.9, 1987, (799 4 T 13 v
v fafecar agifaenadi defore sieef dar faaw, 7.9, 2018, (437 5.1,
7(6) 7 9 — wfafagfea a ysi=ifa - affEiRa — I, TIvER & 9q )
IERIF, WS GXHR &I Uh HHIRI @ 3R 9 df SU9 Sdd Us UR Ay
g EINGR / foraq &1 sF—3iwfiaor fHar 2 ik 7 € S ug @ fovar 2@
— XY 9 ITUfd gHATeT UF 9re 991 S99 ta W fafecar weifaeneay 4
T4 e Hier 3 — q@ srRiuds JAfeNI—ds—dSR—eIs & uq iR
Iad Fgfaa, ardl 1 @A S GHATAS B Ug © A 8l Bl <Al HIA D
foag a1 AR Yfoa 781 s — A 31 I U YNHIR 2 R T WIR
I¥U 99 ug W yfafgfed w A9 9adl @ — sue afaRaa, arh, 1987 @
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el g1 enfia 8ia1 @ SiET S areds © us &l ddol Ui gIRT A:T off
Aol & 3ix A fo el welt gT — Arfaer @fs | (wa 99 (S1) fa. 7.9, =)
...1541

Minor Mineral Rules, M.P. 1996, Rule 6, Schedule I, Serial No. 6 —See —
Constitution — Article 226 [ Trinity Infrastructure (M/s) Vs. State of M..P.]
(FB)...2024

Tior @feror (a9, 9.9, 1996, 1999 6, sIgqdl I, SIgHHI® 6 — 3@ —
wiagrT — ag=8T 226 (G shrRgdar (1) 3. 9.9, 7s7) (FB)...2024

Minor Mineral Rules, M.P. 1996, Rule 6 & 7, Schedule I, Serial No. 5 &
6 and Schedule 11, Serial No. 1 & 3 — Stone for Making Gitti by Mechanical
Crushing (Mineral-G) — Grant/Renewal — Held — Grant of renewal of quarry
lease of Mineral-G at Serial No. 6 of Schedule-I and rest of mineral in
Schedule I & II (except Serial No. 5 of Schedule I & Serial No. 1 & 3 of
Schedule II on Government land) is governed by Rule 6 and could not be by
way of open auction — Even quarry of minerals at Serial No. 3 of Schedule 1T
situated in private land is covered by Rule 6, prescribing the procedure of its
grant/renewal by Authority and not by auction. [Trinity Infrastructure (M/s)
Vs. State of ML.P.| (FB)...2024

Tior @feror (99, 9.4 1996, (7 6 T 7, SIgqat I, 3IgHHIH 5 T 6 VT
syl Il, ag#die 1 9 3 — 3% farg’ g Aredl a7l 8 ycerw
(@fi—G) — ggra,/adlevor — affeiRa — ggE—1 & JgHad 6 BT
Ge—G td sggdl 1 9 11 & Y @wie (GRaN g R sggdi—1 &1
IgHATD 5 U4 ITYAI—Il & 3IHHD 1 9 3 Bl BISHY), WAl Ucel &
AT BT U, 714 6 gRT 2 grar @ va Gell el & iRy 781 faan
SIT Tl — I8l a@ [ g1gde qfH o= Rerd ggAl—I1 & P 3 & @irell
o @ ft g 6 gRT Jrewifedd & oA, yifdrawer gR1 S
e /Adiexer &t ufpar fafga @ & 9 & frarh grr (e shrRgar
@) fa. 7.y, 5w) (FB)...2024

Minor Mineral Rules, M.P. 1996, Rule 6 & 7, Schedule I, Serial No. 6 &
Schedule 11, Serial No. 3 — Stone for Making Gitti by Mechanical Crushing
(Mineral-G) — Government/Private Land — Auction — Held — Rule 6 & 7
operate in different fields and cover different minerals specified in Schedule
I & II-Mineral-G at Serial No. 6 of Schedule-I governed by Rule 6, cannot be
taken for “Stone, Boulder, Road Metal Gitti, Rubble Chips etc. as mentioned
in Serial No. 3 (Schedule II) governed by Rule 7 — Grant of quarry lease for
Mineral-G cannot be by way of open auction — For Mineral-G, there cannot
be two process, one by open auction for government land and another by way
of grant for private land. [ Trinity Infrastructure (M/s) Vs. State of M.P.]

(FB)...2024
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wtor @iferor (99, 9.9, 1996, (99 6 a 7, gy I, IIGHHTH 6 T I AT
I, srgwaies 3 — A farg grr Aieet st 8 geoe (@lfv—G) —
B/ gigde i — Hardt - sitafaaiRa — s e @ 7 =1 =1 # yafda
gd 2 3R g I 9 11 o fafafdse =1 @frert &t sestfea oxd & — fam e
gRT wRIa IggAl-1 @& IgHAd 6 & WHG—G &I w7 gRT enfia
SIS 3(THA 1) # T2 SfeaiRad “"ueR, dicsy, IS ded RIcd), Teer @
Ths /o sarfe adl |wsm o 9dar — Iffe—G 8g @M Uee &I Uam,
el frarft & SRy &Y fHar o1 waar — @fe—G & fag <1 ufparg T 8
dadl, TP, WROR Y 37 Gell Nar gRT vd v, y1gde qfA 2 UsH
@ | (o sprRgaaxr (@) fa. 7.9, 7<9) (FB)...2024

Motor Vehicles Act (59 of 1988), Section 41(6) — See — Motor Vehicles
Rules, M.P. 1994, Rule 55-A |State of M.P. Vs. Rakesh Sethi] (SCO)...1995

#Iew 17 SITEIH (1988 HT 59), €IIRT 41(6) — <@ — #lew I 744, 4.
H. 1994, [77% 55—-A (A.9. 74 fa. 91 44Y) (SO)...1995

Motor Vehicles Act (59 of 1988), Section 41(6) & 211 — See — Motor
Vehicles Rules, M.P. 1994, Rule 55-A |State of M.P. Vs. Rakesh Sethi]

(SC)...1995
#rew I TSI (1988 HT 59), €1I%T 41(6) T 211 — 7@ — HiCY I
a9, 7.9, 1994, 779 55—-A (A.9. 1o 4. 91 9A) (SO)...1995

Motor Vehicles Act (59 of 1988), Section 65(1) & 211 — See — Motor
Vehicles Rules, M.P. 1994, Rule 55-A [State of M.P. Vs. Rakesh Sethi]

(SC)...1995
#rew I ff97 (1988 HT 59), €177 65(1) T 211 — ?@ — HiCV II7
a9, 3.9, 1994, (3% 55—A (A9 T fa. e AA) (SO)...1995

Motor Vehicles Rules, M.P. 1994, Rule 55-A and Motor Vehicles Act (59
of 1988), Section 41(6) — Powers of State — Held — Rule 55-A is within the ambit
of powers delegated to State and directly related to performance of its
functions u/S 41(6) for which it could legitimately claim a fee, as was done
through Rule 55-A. [State of M.P. Vs. Rakesh Sethi] (SCO)...1995

qtew g1 (999, 9.9 1994, 999 55—A UF A1S¥ I17 3fefII7 (1988 BT

59), €T 41(6) — ¥Iog &t faaar — affaaiRa — fram 55—-A, =T &1

gamafoa wfdaal @ aRfr & Haw 2 &k arT 41(6) @ 3idfd SUd Hdal @

T ¥ gIE ©U A "efed 2, forae fog a8 faferasia wu 9 e &1 gmar ax
A&dr 2 o f e 55— A @ SIRY foar T o | (1.9, <3 fa. ra e 9d))

(SC)...1995
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Motor Vehicles Rules, M.P. 1994, Rule 55-A and Motor Vehicles Act (59
of 1988), Section 41(6) & 211 — Registration Numbers to Motor Vehicles —
Prescribed Fee — Validity — Held — Assignment of “distinctive Marks” i.e.
registration number to motor vehicle, which includes power to reserve and
allocate them for a specific fee, is a distinct service for which State or their
authorities (Registering Authority) are entitled to charge a prescribed fee —
Rule 55-A is not in excess of powers conferred upon State by the Act of 1988
or Central Rules — Rule is not ultra vires — Appeal allowed. [State of M.P. Vs.
Rakesh Sethi] (SC)...1995

qtew I 499, 7.9, 1994, 799 55-A v 7le¥ I1+7 ffTa7 (1988 1
59), €IRT 41(6) T 211 — #exIrAl & fov goflT e — fAfead gob —
faferar=rar — aiffeaiRa — g1 s &1 wagaeE, serfa, A &1
goiiq wais, o e fafafds gow v S aRféa ud snefed &< @t
vifda wfase 2, v Y= dar @ e fag o1 a1 swa e
(d<ha= grferer)) ua fafga gom 99T o34 @ fog sdeR @ — a9 55—A,
1988 & 3Ifrfad a1 &< ) gRT s & o wfaaal @ srferea o w16 2@
— o sfrerTdia T2 — ordia A9 | (AU, A fa. e Adl)  (SC)...1995

Motor Vehicles Rules, M.P. 1994, Rule 55-A and Motor Vehicles Act (59
of 1988), Section 65(1) & 211 — Power to frame Rules — Held — Generality of the
power u/S 65(1) to frame Rules is sufficient alongwith Section 211 to conclude
that State Government has the authority to prescribe a fee for reserving

certain numbers or distinguishing marks to be assigned as registration
numbers. [State of M.P. Vs. Rakesh Sethi] (SCO)...1995

qlex 17 (99, 9.9, 1994, 599 55-A 9T dle¥ I fef=rT (1988 &1
59), €TI'T 65(1) T 211 — 797 favfara &e &1 w1faa— tfaaiRa — fraw faxfaa
B B g aRT 65(1) @ Aavia ufdd H ATUGAT & ATA—ATT €RT 211 T
Frepfifa o34 2q ugiw 2 6 50 GXHR &1 ol pHibl & ®u 9 A< Ria
f@d o & oy sfaua saiel a1 Y= el &1 smféia o3 3q Yoo fafea
B BT YIS R 2 | (1.9, 79 3. o 4d)) (SC)...1995

Nagar Tatha Gram Nivesh Adhiniyam, M.P. (23 of 1973), Section 50(7)
& 56 — Acquisition of Land — Held — As per Section 56, G.D.A. after 3 years
from date of publication of Scheme could not have acquired the land by
entering into agreement with owners — After 3 years of publication of
notification u/S 50(7), land can only be acquired by State Govt. under
provisions of Land Acquisition Act — Officers of G.D.A acted contrary to
provisions of Section 56. [EkKkisvi Sadi Grah Nirman Sehkari Samiti Vs.
State of ML.P.] .
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TR a7 U1 (397 ferfr4, 7.4, (1973 &7 23), €T 50(7) T 56 — A
&7 37517 — ARG — aRT 56 & IR, SN.ILC, W & yHeH o fafdr 4
o 9o e, @il @ 9 SR e g Aafsta T8 s "aar o1 — gry
50(7) & siavia IRREAT YHIRG 84 @ diF a9 uzamq, 4f1 < dad Isa
WHR gRT fA srof1 Aiftrfraw & Sudal @ siavfa aifsta fear s a@ar @ —
ST & AfgrpiRal 3 oRT 56 © Suse @ fardia srfarE &) 2 | (ST ad
wdY 77 fior weer wfifa fa. w.9. <) X7

Nagar Tatha Gram Nivesh Adhiniyam, M.P. (23 of 1973), Section 56 —
Held — In connivance with officers of G.D.A., poor persons who were original
owners of land were cheated and undue advantage has been given to the
petitioner society — Lokayukt directed to register FIR and investigate the
matter — Petition disposed of. [EkKisvi Sadi Grah Nirman Sehkari Samiti Vs.
State of M.P.] 17

TN TT TTH 4397 3iferfaa4, 7.4, (1973 &7 23), &1177 56 — AfafaaiRka —
Sh.31Y. & Af¥@RAr & arer Mg aadr 9, e Aafeaal, S i & o w@rh
o, & 9 Bd fHar A1 o1 SR AT WAl bl Sgfaa o faar war B —
TSI Bl HTHA T Y Ja-1 Ifada Usliag B3 AR A9 HR & forg
R fear war — afer Friga | (seeradl w78 i geerd afifa
fa. 9.9, =) s b

Nagar Tatha Gram Nivesh Adhiniyam, M.P. (23 of 1973) and Bhumi
Vikas Rules, M.P, 1984, Rule 49 — Change in Layout Plan — Validity — Held —
Change or modification is permitted under the Act provided the same is in
accordance with law and satisfies the development norms and conditions of
development plans, zonal plans and town planning schemes — High Court
misconstrued and misdirected itself by applying principle of estoppels to
hold that once layout plan is prepared, same cannot be modified or changed —
Modification of layout plan upheld but appellant directed to ensure that the
area/land earmarked for primary school and park/garden are not converted
into residential plots — Appeal allowed. [M.P. Housing & Infrastructure
Development Board Vs. Vijay Bodana] (SCO)...1522

TV a7 U1 3% sifeifagw, 7.4, (1973 &1 23) U9 qf7 fawra (39, 4.
Y., 1984, 9% 49 — 3F=rer Iror=m 7 geerrd — fAferm=ar — sitafaeaiRa —
AR @ Siavd IUTARYT AT 95cl1d A 2, W Iz & a8 A & srgaro
H g1 3R fasra AiwmRi, smafes ISR v TR A1 yonferl & fasm
AFdI SR Al @) dgfie Hvar 81 — S AR | g ARFEiRT a3 &
for f6 e IR SIR=amd AISHT AIR 81 S Uk S SUTARYT AT 95l 8]
far <1 gaar, fadel &1 Rigid oy &) Tad a4 fear v w@a a1
IR far — AR AT & IUTARYT S AT ST U, rdiaaredf &1
g ghlaa a1 @ fag el fear & & yreafie wmer @ sem/arr &
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forg FiR=a fa A &3 /% &1 smardia sl 4 duRafda 81 feaan smem
— 3fiat AoR | (TH.9). BRI Uvs Shg daR sedaui dis 3. fasr siern)
(SC)...1522

Narcotic Drugs and Psychotropic Substance Act (61 of 1985), Section
8(C) & 20(b)(ii)(c) — Conscious Possession— Appreciation of Evidence — Held —
Appellant identified the house and was panch witness to breaking of lock and
recovery of contraband — As per normal human prudence, why he would
identify his own erstwhile house as that of co-accused to implicate himself —
No explanation by prosecution why they have not investigated the agreement
of sale of house — Prosecution failed to establish conscious possession.
[Gangadhar @ Gangaram Vs. State of M.P.] (SC)...1989

wrge Jigfer siv gyl garef sifeifaas (1985 &7 61), &~r 8(C) T
20(b)(ii)c) — wTTYd® HeuaT — T BT YT HT — AfEiRa — ardiareff 3
AHTE B ggd $ MR arar dis vd fafifrg @) sxmieht &1 v el or —
AT 91919 YT & IR, 98 A $l fer<d &3 & fory, WA & qd A1 &l
e AMYFd BT BI1 DI Ugd R BRI — IARRATSA §RT DI TICETHIT T8]
f I=I 4T & Ay & HIR BT JI<V FI 81 fHaT — AR wFYd &
FHeoll ATRAT B H 3% I&T | (TER % TITRE fa. 9.9, 3739) (SC)...1989

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section
8(C) & 20(b)(ii)(c) — Conscious Possession — Presumption — Held — Appellant
held guilty being owner of house (as per voter list of 2008) from where Ganja
recovered — Witness (Investigation Officer) admitted that on very next day,
appellant produced sale agreement showing that in 2009 (before registration
of offence) he sold the said house to co-accused but neither agreement nor
panchayat records were ever investigated — Prosecution failed to establish
conscious possession of house with appellant to attribute presumption
against him — Poor investigation by police and gross mis-appreciation of
evidence by Courts below — Conviction being unsustainable is set aside —
Appeal allowed. [Gangadhar @ Gangaram Vs. State of M.P.]  (SC)...1989

W 3Sfer sl gw-gardt uqref Siferfaaw (1985 ®T 61), €T 8(C) T
20(b)(ii)(c) — wTTYdF Heorr — SyEnRYT - APEAIRT — rdienef H1 9 7B
&1 wWrfl 811 @ A1d (2008 BT AASIAT Gl & JFHR) Il ST 11, Siel 4
i SRS fHar T o — el (@ueT siftre)) A Wier fear & e e
f&=1 ardiereff 9 g7 <wria gu f& 2009 # (3ruxrer usfleg g4 4 qd) S6 Sad
AP HeARRad oI famd far o, fasa sYR ywgd far kg, 7 a1 FR &R
T 2 g IfrdEl o1 S v fHar war o — e, srdiareff &
faeg STaRYT & S Bq, 99 UR SUDT AFYdD DHeoll AT HIA F
fawd 381 — gfad gRT @RI YT AT Fad <Rl §RT 9181 &1 9I”
Tad HATHd — SINRifEg SRE @ A1 9 819 & A1d U 31 18 — Idiad
HYR | (TR 3% MIRM fa. 7.9, 37153) (SC)...1989
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Panchayat Service (Gram Panchayat Secretary Recruitment and
Conditions of Service) Rules, M.P. 2011, Rule 7 (amended) and General
Clauses Act, M.P. 1957 (3 of 1958), Section 16 — Panchayat Secretary —
Suspension/Dismissal — Competent Authority — Held — Even if there is no
express provision in Rules of 2011, applying general principle of master
servant relationship, the appointing authority has implicit power to place the
employee under interim suspension or dismiss him — CEO being appointing
authority can pass order of interim suspension of Gram Panchayat Secretary
—Appeals allowed. [State of M.P. Vs. Ramesh Gir] (DB)...2073

gqrgd dar (919 yargd afaq adf siv dar &1 o1d) [Aag, 9.9 2011,
faae 7 (aenfera) va arenver @vs fSfaH, 9.9, 1957 (1958 &7 3), €1IRT 16 —
yaryd afaq — e/ gegfa — aer giferar) — aiftfeaiRa — afe 2011 &
el A siftrerad Sudy A€l @, a9 W), Afdd—Add & G99 & A Rigid
®I AR Hd gy, FFraradr yiitrer) & ur, $Har) &1 iaiR¥ fAeies A @@= A
SY yegd el @l faafda wfdd @ — q&@ srdude After), e
IIfSe Y 819 @ A, I YArd afad @ AR feed &1 ey uiRa ax
AHhdl 8 — Aded woR | (1.9, I f3. e AR) (DB)...2073

Penal Code (45 of 1860), Section 300, First Exception — Applicability —
Held — The fact that incident occurred inside house of deceased does away
with the defence of grave and sudden provocation given to accused by
deceased ladies, thus assailants could not claim benefit of first exception of
Section 300 IPC. [Shaitanbai Vs. State of ML.P.] (DB)...1720

QUE WledT (1860 &T 45), €IIRT 300, ¥4I 379dre — gIiwygar - AfafeifRa
— Ig a2 & g1 gfaer & == o Hfax afeqd g2, Jae af¥aren grr =R v
IATTS YHIUT & 991d Bl IGQ HIAT © IAd:, TG TRT300 HI.G.H. D JAH
YIS & TH BT STdT 8] B JHhd | (FraFarg fa. 9.9, <) (DB)...1720

Penal Code (45 of 1860), Section 300, Fourth Exception — Applicability
— Held — It is established that accused herself same to house of deceased with
a daranta which rules out absence of premeditation — Prior to attacking the
deceased, a quarrel was going on for a long while, thus no sudden fight and no
sudden quarrel — Deceased was defence-less whereas accused was armed
with daranta and there was no attempt on part of deceased to cause any
injury to accused, thus accused has taken undue advantage of situation —
Defence under Fourth Exception is not available to accused. [Shaitanbai Vs.
State of ML.P.] (DB)...1720

QUE WledT (1860 ®T 45), €IIRT 300, 1T 379dr — gIiogar— AfafetfRka
— I8 fid © & afga @d faer & ax aRiar dax 3T oft, St qd fiaq
@1 guRerfa & WIS $AT @ — Jadl WR 9T S ® Yd did G99 dD
SITST 9l & AT 3[a:, A Isly U4 Ad SITST A8l — Jdd & off
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Safd AfYgad <id & |1 gafsora off 3R Ja& @1 R 9 ARgad 1 dig
@fa SIRT B & faIv BIs g 21 fohar = o, 31, IfPRgad g1 Rerfa &1
AT AT ST AT — AT HI Al Ayare & Havid 9919 U 8] @ |
(Fra=eTs fa. 7.9, 399) (DB)...1720

Penal Code (45 of 1860), Section 300, Thirdly & Fourthly —
Applicability — Held — Doctor stated that injuries were such as would cause
death in ordinary course of nature — Such statement attracts clause thirdly of
Section 300 — “In the ordinary course of nature” would mean that injury is of
such nature that death would result without medical intervention — If death
results even after medical intervention, then fourthly clause of Section 300
would be applicable. [Shaitanbai Vs. State of M.P.] (DB)...1720

qUs vIfedr (1860 @T 45), €IRT 300, WRRT @ TAleT — gIlogar —
afafreiRa — fafecas 3 sua fear fe a1 A off ot fb yafa & wrgeh
IHA H Y HIRT BIAT — IFT HA, TRT 300 S TER WS B ATHA Bl
2 — "URfa & AnfEl agwd A &1 aef s 6 afo vt yafa &Y 2 P
fafeig sxaay & 371 yg uRenfia gl — afe Fafecia swey @ gz
) gg aRomfia Y 2, 99 a1 300 &1 e s ar) 8 | (FaFerE 4. 9y
) (DB)...1720

Penal Code (45 of 1860), Section 302/149 — Appreciation of Evidence —
Contradictions & Omissions — Held — There are material contradictions,
omissions and improvements in statement of sole eye witness recorded u/S
161 as well as in deposition before Court qua the appellants — Not safe to
convict them on basis of such evidence — There was a prior enmity — No other
independent witness supported the prosecution case —Appellants entitled for
benefit of doubt — Conviction set aside — Appeal allowed. [Parvat Singh Vs.
State of ML.P.] (SC)...1515

qUE UledT (1860 &7 45), €TIRT 302 /149 — WIET BT YT HT — [Alerare
g &y — affeiRa — veura ageef! aEll & ar1 161 @ siqvia sifferfaa
fod A HUT B AIY—ATT ATATTT B aHeT AFarey §, oigi d& rdfrereffaor
&1 H99 2, arfeasd faRtami, oig 3R aifigfg @ — Saa 9181 & MR )R 32
JIufig &) gRIga a8 — yd duewar off — o= fhdl w@da el A
Ao gyHvor &1 gwela @) fear — ardfiareffier 43 @ aM  gPeR € —
Jryfify s — e Wi | (uda Rig . 9.9, w=3) (SC)...1515

Penal Code (45 0f 1860), Section 302/149 — Sole Witness — Held — There
can be a conviction relying upon the evidence/deposition of sole witness,
provided it is found to be trustworthy and reliable and there are no material

contradictions, omissions or improvements in case of prosecution. [Parvat
Singh Vs. State of M.P.] (SC)...1515



50 INDEX

QUE Uledr (1860 &T 45), €TIRT 302,/ 149 — VAT wrefl — sififaeifRa —
THHTE iell & ey / 3frdred uR favard sxd gy <ivfifEg &) o 9l 2,
1R 98 WY 3R fazga-f urn Sar @ don IS @ gt 3 aig
arfeas fa=temara, vy srerar sifgfg =8 @ | (uda Rie fa. 7.y, o)

(SC)...1515

Penal Code (45 of 1860), Sections 302, 394, 460 & 34 and Dakaiti Aur
Vyapharan Prabhavit Kshetra Adhiniyam, M.P. (36 of 1981), Section 11 & 13 —
Chain of Circumstances — Common Intention — Held — Conviction of
appellant based on recovery of mobile phone of deceased, where there is
discrepancy about the sim number also — Recovery from appellant suffers
from suspicion and doubt — Death caused by injuries inflicted with knife
which was recovered from co-accused — PW-5 to whom Court below relied to
hold completion of chain of circumstances, has not taken name of appellant —
Not safe to convict appellant only on basis of such recovery, he is entitled for
benefit of doubt — Conviction of appellant set aside — Appeal allowed. [Sonu
@ Sunil Vs. State of M.P.] (SC)...1816

QUS 2T (1860 BT 45), EIIRTY 302, 394, 460 T 34 UG SDH ! 37X Iy
gHTfaa &3 eI, 74.9. (1981 T 36), &TRT 11 T 13 — YRR &1 F@ar —
a7 3rerg — AfifeiRa — sifiareff #Y iwfufy W$ﬁa1‘s{aqﬁ=raﬁ
Wﬁwmmﬁaaﬁﬁsﬂwﬁmﬁa?$aﬁﬁ%ﬂﬁmﬁ% Jrdyeeff
I RS, W8 ¢d ST 9 IRd — I, 919, 9 ugdls T dicl gRT bIikd,
o ge—a1fiigad | sxmie fear ar o1 — sdr—s, 54 R fFrad =amamer |
gRRerferal @ s goi sevH & forg fawary fasar o, 3 srdiemeff &1 1)
forar 2 — arfiareft &1 oaa Saa@ wWHTN & FER R IRIE HT YR
8], 98 Hag @ M &I gheR & — Adiarefl @1 qrvfufg srare — ordia AR |
(@ 3w g-a f3. 9.9. 3I59) (SC)...1816

Penal Code (45 of 1860), Sections 302, 394, 460 & 34 and Dakaiti Aur
Vyapharan Prabhavit Kshetra Adhiniyam, M.P. (36 of 1981), Section 11 & 13 —
Theft & Murder — Appreciation of Evidence — Held — Theft and murder forms
part of one transaction — Circumstances may indicate that theft and murder
committed at same time but it is not safe to draw inference that the person in
possession of stolen property is the murderer. [Sonu @ Sunil Vs. State of
M.P.] (SC)...1816

QUS 2T (1860 T 45), EIIRTY 302, 394, 460 T 34 UG SDHll 37V JY&voT
gaIfad &= fSfa9, 7.9. (1981 &7 36), €IIRT 11 T 13 — I T AT — I&T BT
gegraT — AffEiRa — a1 9 g1 ¢ & YgdsR &1 91 fAfid &vad & —
gRRerfaa AT o aadl @ fd 9 vd T U &) 999 R B1RT & 18 oAt
foq ae frsd fsTerT gridra 781 f& 98 afad ae deal | gr1$ T8 Hufed
2, 98] TR 2 | (|1 8% Yiid fa. 7.9, 7rs) (SC)...1816
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Penal Code (45 of 1860), Sections 302, 450 & 34 — Eye Witness — Injury
— Held — Minor inconsistencies in statement of eye witness (daughter of
deceased) — It is established that she was present in the room at the time of
incident, accused came to the house of deceased and was quarreling with
deceased and dead bodies of deceased was found in the house of deceased
which proves that accused attacked the deceased — Eye witness is reliable —
Further, it is also established that injuries were sufficient in ordinary course
of nature to cause death —Apex Court concluded that even one injury on vital
part of body may result in conviction u/S 302 — Conviction and sentence
upheld —Appeal dismissed. [Shaitanbai Vs. State of M..P.] (DB)...1720

QUE WIadT (1860 BT 45), EIIRTY 302, 450 T 34 — ggerafl warefl — efa -
e — ycraestt ael (gioer @ gi) & s A or s — a8
T 2 & 98 g1 & 993 SR A IuRkerd off, siffRjad, Jiaer & o i
IR giasT A srsT HR @1 o a1 faersil & w9, JiadT & 7o A U W o
St arfed &xar @ & ifgad 3 gaspn W gvudr fear — goaceft aef
faeaag @ — sua afaRax, gz A wenfia fear & 2 6 =91, yafa & argeh
I H g SIRA B @ forv gt off — waf=a =marea A Freifa fear
& TR & weayul arT W & Aie Hl, grR1 302 @ iaa qiwRifEg § aRenfia
B dadl 8 — <Ivfifg vd qvseyr s v@r ar — dfid Wik | (Farers
fa. 9.9. 7<) (DB)...1720

Penal Code (45 of 1860), Section 379 & 392 — Theft & Robbery — Chain
Snatching — Appellant No. 1 convicted u/S 392 for chain snatching — Held —
Section 392 is an aggravated form of theft — To charge the accused u/S 392,
prosecution required to establish that while committing theft, offender has
voluntarily caused hurt or attempted to cause death or hurt or wrongful
restrain or fear of instant death etc. — No such allegation against appellant
No. 1, thus wrongly convicted u/S 392 — Conviction altered from Section 392
to Section 379 IPC — Appeal partly allowed. [Mohd. Firoz Vs. State of M..P.]

...1716

QU Hiedl (1860 &7 45), €TI%T 379 T 392 — TN T ¢ — 99 &I —
afiareff . 1 & AT B /G GRT 392 & Iada qwRiE fHAT WA —
ARERT — aRT 392, I &1 P [HAR WHY & — AR Bl &RT 392
Jarfa IRIT &< @ forg AffreE &) enfia &= snféra @ f& o &1Rka
HRd I AWRTE 7 WWTYd D IUshd SR B @ @1 g AT Iusfa AT 43I
AR AT AcbTel G BT WA TG HIRT B BT YA AT & — rdiareff ».
1 & faeg U1 BIg ARHAT 18], AT, Tad ©U I &RT 392 & Jdid aIvRig
foar rar — iufafg &1 arT 392 9 a7 379 WS €. # uRafda fear war —
Jdie 3ierd: AR | (g i fa. 9.9, we) ...1716
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Penal Code (45 0f 1860), Section 380 — See — Criminal Procedure Code,
1973, Section 167(2), 4364 & 439 [Hyat Mohd. Shoukat Vs. State of M.P.]

...2174

QUE 12T (1860 T 45), €IIRT 380 — @ — QUS HlH 4T Aledl, 1973, €IIRT

167(2), 4364 T 439 (8aTd AIgHIg ¥iidd 4. 9.9, <) ...2174
Penal Code (45 of 1860), Section 380 — See — Criminal Procedure Code,

1973, Section 436A [Hyat Mohd. Shoukat Vs. State of M.P.] ...2174
QUE WfadT (1860 BT 45), €1IRT 380 — @ — US HfHAT Aledl, 1973, £TIRT

436A (8914 "igwIg vtdd fa. 9.9, Tsy) ...2174

Penal Code (45 0of 1860), Section 396 & 398 and Arms Act (54 of 1959),
Section 25(1)(a) & (b) — Independent witnesses turning hostile — Effect—Held —
Apex Court concluded that mere fact that a witness is police officer, does not
by itself gives rise to any doubt about his creditworthiness — In present case,
evidence of 10 is reliable as there is nothing in cross examination of 10 to
discredit his evidence. [Arun Vs. State of M..P.] (DB)...1921

QUE Wledr (1860 &T 45), €IIRT 396 T 398 U4 3(TYel JE1IH (1959 BT

54), &TI’T 25(1)(a) T (b) — ¥@a = arefror gerfavieft 8 13 — garq — atafagiRa
— Haled AATad 1 Frssfifa fear fe a3 ag a2 {6 e ael  gferw siftrard
2, 374 319 ¥ ISP fAzaa-Nadr & aR & »Is Geg Iu~ Ad] bydl, adar-
gHIT A, YT AHR T Ared fazawNa 2 Fife =9 e &
yfradieror 7 wrew o sfaawfia 99 @ forg 8 781 2 | (arwvr fa. 7.y, wew)
(DB)...1921

Penal Code (45 of 1860), Section 396 & 398 and Arms Act (54 of 1959),
Section 25(1)(a) & (b) — Seized Weapon — FSL report shows that seized knife
contained human blood — No explanation by accused — Apex Court held that
as recovery was made pursuant to disclosure statement by accused and in
serological report human blood was found, the non-determination of blood
group had lost its significance. [Arun Vs. State of M..P.] (DB)...1921

QUE ¥fedr (1860 &7 45), €IIRT 396 d 398 U4 (1Yl JE1IH (1959 BT
54), &RT 25(1)@) 7 (b) — FTsaAY<T I*F — UHh.gA.qd. yfadsq <zrfar 2 &
STIZIST A9, U AI-d & T AT — MG ad §RT big CICIHROT A8] — |al<d
<marerd | AfifEiRa fear 2 & e e, e gRT yaed $29 @
IR &I T3 of R ARA yfddsa § A9 Yad 9rAT TAT AT, F B Bl
JAERYT T HIA BT Hgd @l ofral 2 | (3r6vT fa. 7.9 <) (DB)...1921

Penal Code (45 of 1860), Sections 396, 398 & 412 — Test Identification
Parade — Held — Although manner of identification not described in
identification memo, this is not a major lacuna as to render whole
identification proceedings unreliable. [Arun Vs. State of M.P.]  (DB)...1921
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QU fgdr (1860 &T 45), €IIRTY 396, 398 T 412 — YEFIT Y¥S —
sffeRa — Tl yg=am su= A ggaE a1 Afa alfa 9281, a8 e 9 o
T2 2 o o dqul ggam srfarfear sifavaafa g oimd | (ereoT fa. 7.y
) (DB)...1921

Penal Code (45 of 1860), Sections 396, 398 & 412 and Arms Act (54 of
1959), Section 25(1)(a) & (b) — Seizure Memo — Delay — Seizure memo
prepared after 3 weeks from registration of offence — Held — Case involved
number of accused persons, where dozens of piece of evidence were required
to be collected — No unusual delay. [Arun Vs. State of M.P.] (DB)...1921

QUS Wledl (1860 BT 45), EIIRTV 396, 398 T 412 Vd 3ITYET JTEITIH (1959
&7 54), €TIRT 25(1)(@) T (b) — oiscdt A9 — facTq — STsdft AAT B JURTE D Yo A=
A 3 9wrs yEr AR fHAar @ — ffeiRa — gavor § &y ifRgEror
A 2 SIEl Tl 91 & Chs Udhidd T AURT o1 — I AT
faeie =18 | (3rwvT fa. 9.9 3159) (DB)...1921

Penal Code (45 of 1860), Sections 396, 398 & 412, Arms Act (54 of
1959), Section 25(1)(a) & (b) and Evidence Act (1 of 1872), Section 7 — Dacoity
— Circumstantial Evidence — Bank cash looted while it was being transported
to other branch — Accused failed to explain the possession of such huge cash,
where currency notes were wrapped by bank slip carrying seal of bank —
Seizure of cash box, firearm and vehicle used in crime, from accused, duly
proved — Presumption u/S 412 IPC not rebutted by accused — As per call
records, accused persons were in touch with each other during the concerned
period of crime and even thereafter — Offence proved beyond reasonable
doubt—Conviction affirmed — Appeals dismissed. [Arun Vs. State of M.P.]
(DB)...1921

QU Wledl (1860 HT 45), EIRTV 396, 398 T 412, TYEl IETIH (1959 BT
54), &IRT 25(1)(a) @ (b) va ey fEf99 (1872 &1 1), &RT 7 — SHdl —
gRReIfao=1 a8y — §&% & Abs B T TAT 99 SUBT 3 AT A yRagA
T ST BT o1 — IR, Sad |l A1 A AP BT Heoll W G H HB
BT o8l B! Alel &I, 9@ 3T a7 a1l & gl § duer 1 a1 — AR |
RIBs & 99, ITATYY U9 URTY H Y dle] &l o<l G-IH wd 4 A1fdd o)
TS — ARG §RT A1.EH. B TRT 412 D A SULRCT ST G el fHAT
T — Bid RPISH b IR ARRFAT0T, A ru=Ter & 3@fer & <RI AR
Jel d& 6 SHd uard ol U guR & dud H o — Iuxmy, YfFaydd das 9
R Arfed — <ivRifg siftgse — arfied @i | (3rwvT fa. 7.9, 159) (DB)...1921

Penal Code (45 of 1860), Section 411 & 412 — Ingredients —
Appreciation of Evidence— Held — Regarding possession of cash in respect of 4
accused persons, there is no evidence to show that they knew that the cash is
looted property as a result of dacoity — Memorandum statements also not
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recorded — At the same time, it can safely be presumed that they knew that it
was a stolen property — These accused persons liable to be convicted u/S 411
and not u/S 412 IPC - Sentence reduced from 7 years to 3 years — Appeals
partly allowed. [Arun Vs. State of M.P.] (DB)...1921

QUS Wledr (1860 @1 45), €IRT 411 G 412 — HCdh — HIEY BT oAl b1 —
IR — Avs @ el @ Gdg ), IR JFYFal & IR ¥ I8 <24 & forg
®Is Gied T2 f& S° 91d o1 f6 Ads, sl & yRvmRa®y & 18 Hufea 2
— ®Al @ Fud W afifaRad 98 f$d R — aa, g YRiga wu 9
SR ) ST &) 2 f5 S o1a o % 98 e g8 18 "ufea off — 3
PRI TIRT 411 & AT qI9Rg fHA S 17 © SR 7 & aRT 412 91
T, @ Add — TUSIRY ®l 7 99 ¥ Hera) 3 a9 fHar mar — died sivra:
HoR | (3rv fa. 9.9, rs3) (DB)...1921

Penal Code (45 of 1860), Section 411 & 412 and Evidence Act (1 of
1872), Section 114-A — Presumption — Held — Recovery made barely after 4
days of incident — Provisions of Section 114-A of Evidence Act gets attracted,
where Court may presume that a person in possession of stolen goods soon
after theft, is either thief or has received goods knowing them to be stolen,
unless he can account for his possession. [Arun Vs. State of M.P.] (DB)...1921

QUS WIBdT (1860 BT 45), €TIRT 411 T 412 T W1 ferf<44 (1872 &7 1),
&RT 114—A — SyErTeo — AffeiRa — RETEl, gear & qRea | 4 i
qETd Y TS — A1ed AffIH @Y aRT 114-A & Sudy nwfa gd & oret
AT I8 SULRVIT B el © b I & g¥d ygard gRm 1 qrd o«
fdd & Heol § 2 a8 AT A1 9IR 2 AT IGA ATA DI A ST AT B9 BT A1 &
BQ UT 6T 2, 919 d% & 98 S Peol ST SR 81 « AHdT | (37®0T fa. 7.9,
oY) (DB)...1921

Penal Code (45 0f 1860), Sections 420, 177, 181, 193, 200 & 120-B — See
— Criminal Procedure Code, 1973, Section 439 [Jeetendra Vs. State of ML.P.|
(SC)...1530

QUS Wiedr (1860 T 45), €TIRTY 420, 177, 181, 193, 200 T 120—B —
W — qUs Yiar wfadr, 1973, €°T 439 (rd—= fa. 7.9, 3154) (SC)...1530

Practice — Date of Hearings — Discretion of Court — Held — Presiding
Officer is the guardian of judicial time and has complete discretion to fix
dates of hearing/proceedings. [Aarti Sahu (Smt.) Vs. Ankit Sahu] ...2171

ygfa — gaaig a1 [ — <Irarera a1 fadwifeer — afifaiRa —
Frorfi= e —TRie W91 &1 W& & 971 34 gA4d1s / driarfzal o fafdy

T B T GYCl faasIf¥reR grar @ | (@Rl |rg, (shwd) fa. sifea arg)
...2171
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Public Interest Litigation — Suo Motu — Railway Journey — Suggestions
/Measures — Light signal/sound be fixed on each bogie to alert passengers
before departure of train; position of seats/berths be displayed on site/app
while making reservations and size/number of doors be increased — Held —
Suggestions are aspects relating to policy decisions of respondents entailing
huge expenditure — Court cannot pass judicial order on such aspects. [In
Reference Vs. Union of India] (DB)...1868

al® fad arq — w@yvom @ — ¥ AT — GG,/ Y — AL B
geIF | qd i3l & 9ae f$d 9F 28g @S 9°fl R drge Rima /st
R ST, 3IRETVT Brd awy el /9af & Rafa &1 arge /¥y ) yef¥ia
far ST a1 <RATSIl B W&/ AMHR 1T oY — AfifreiRa — g,
geaeffirer & fifa fFofal | |@6fa uge @ e v wd g — Sad usq )
AT ATR® 3T UTRT 21 H GadT | (371 %4 4. YR e giean)

(DB)...1868

Public Interest Litigation — Suo Motu — Railway Reservations — Lower
Berth — Re-Prioritisation — Held — For allotment of lower berth in trains,
Indian Railways directed to seriously reconsider the priority schedule —
Pregnant women, passengers suffering from terminal illness or life
threatening ailments like cancer, physically and mentally challenged persons
be considered as priority No. 1, senior citizens as priority No. 2 and VVIPs as
priority No. 3 —Petition disposed. [In Reference Vs. Union of India]
(DB)...1868

dle fea are — w@yvom | — ¥ e — fAadl o — gy
greffialaevr — afrfEiRa — yamfsar § fFrae gof @ sneed =g aRd™a ¥a
3 yrafidar gl &1 THRar 9 yafdar s o fag R fear & —
T ad) wfedd, yroreR AT AT dHIT ol SiFear S @ yfia IRy
I IR wY A v 7R1e ®9 o faeeni T aafeaal &1 fagr 1. 1 grerfiedar
R fear oA, aRs ArReT &1 1. 2 yrefear gom & 4 ang 6 &1 +. 3
grefiiadr — arfaeT FRigd | (57 3w fa. g &ifw gfsar)  (DB)...1868

Public Trusts Act, M.P. (30 of 1951), Section 3 & 34-A — Powers of
Registrar — Delegation of Power — Held — Unless and until a separate
notification u/S 34-A of the Act is issued, powers of Registrar cannot be
delegated to SDO by work distribution memo — In instant case, no such
notification issued —SDO had no jurisdiction to perform duties of Registrar—
Matter transferred to Collector — Petition disposed. [Santosh Singh Rathore
Vs. State of ML.P.] . F15

dl® ~Ire Sferfg9, 7.4, (1951 BT 30), €T 3 T 34—A — YOGV B
sifaaar — wifaa &1 gegrgiorT — afafasiRa — o9 9@ sferfas & aRT 34—A
@ A TP gAP ARG AR T B T B, UGS ARSRT B S faaror
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AHl (FTUF) §RT IR & wifaqar garaifsa 98 & o1 aadl — adAE
gHRoT H, U I SIRREEAT IR 8] 31 13 — UGS SN &l MR
ddl BT fdad B B BIg AfTHIRGT T2 el — ATHAT Feldex bl JfalRda —
FrfaeT FRied | (@aiy RiE w6k fa. 7.9, 159) ... *¥15

Representation of the People Act (43 of 1951), Sections 334, 36 &
83(1)(a) and Conduct of Election Rules, 1961, Rules 4 & 44 — Affidavit with
Nomination Papers —Held —In case of absence of affidavit or false affidavit or
affidavit with blank space is not an affidavit in the eyes of law — In this
respect, contention of petitioner may be examined during trial of this case
and sufficient opportunity has to be given to respondent to explain his
position. [Ram Kishan Patel Vs. Devendra Singh] ...1888

al@® gfafaferea siferfaas (1951 &7 43), TR 334, 36 T 83(1)(a) Uq
faafaT &1 GareT (99, 1961, 949 4 T 44 — TFTHT YA S 12T 995 —
aiffreRa — wreus @1 srgulerfa &) gem § a1 frear wruema sreEr Red
WM & 91 v, It @ gfic § v vrueus a8 @ — g9 Aeg A, 39
IHT & fIaReT & R AT & ad &1 gdieror fhar o dadr @ S yoeff &
Saa! Reafa wse w31 &1 gatw srawR fear siem anfee | (M foee ued fa.
qd+= Rig) ...1888

Representation of the People Act (43 of 1951), Sections 81, 100 & 101
and Constitution — Article 226 — Maintainability — Held — U/S 81, petition can
be filed challenging election of candidate on any ground mentioned u/S 100
and 101 of the Act — Petitioner not challenging election of Respondent-4 and
merely praying for direction to Election Commissioner for quashment of
entire election process — While entertaining petition u/S 81, Court cannot
exercise powers under Article 226 of Constitution — Petition not
maintainable. [Vishnu Kant Sharma Vs. Chief Election Commissioner]

...2130

ol gfafaferaa 3iferfarT (1951 &7 43), €IRTY 81, 100 T 101 UG Glaerm=
— =BT 226 — Uivvigar — affaaiRa — aff=s @Y a=T 100 w§ 101 @
siaqfd IfearRaa fadl i amemR wR srwieft & fafaa &1 g+l 24 gu, arr 81
@ JAdfd ATFaDT Y& B ol obddl & — AT, y@ell #. 4 & frat== &1 g+t
&Y @ ver1 @ qon fyatas sgaa & Gyl fataa srfard afrEfsa a9 @
forg FRRE S S 2g refar &= 8T & — aRT 81 @ Sfavia ATFAST T8I
$Rd G, ARITA HiAEE & =87 226 & iavid Al &I AT T8 B
Tadar — Frfaet greefi 9 @ | (fawy &ia et 3. e gaaeE sfieR)
...2130

Representation of the People Act (43 of 1951), Section 81 & 126,
Specific Relief Act (47 of 1963), Section 34 and Civil Procedure Code (5 of
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1908), Order 7 Rule 11 — Grounds — Petition for violation of Section 126 of Act
of 1951 — Held — Petitioner has not challenged the election of Respondent-4
and not even filed the election results — Petition barred by Section 34 of the
Actof 1963 — As no relief is claimed for declaration of result of Respondent-4
as void, petition is also not maintainable u/S 81 of Act of 1951 — Petition
dismissed under Order 7 Rule 11 CPC. [Vishnu Kant Sharma Vs. Chief
Election Commissioner] ...2130

& giafferea sifef=a9 (1951 @71 43), 17T 81 T 126, fafAfd®e srgaly
SIfeIfr (1963 ®T 47), &IRT 34 UG Rifaer gf»ar Gfear (1908 &7 5), 39T 7
a9 11 — 3ITEY — 1951 & ATAFTAH B RT 126 & S e o foag afasr —
affeiRa — arh 3 geff %. 4 & frafas & g=td a8 & @ o fraf==
R Y g¥qa T8 fHar 8@ — aifaet 1963 & AfIRAT 3 =T 34 g7 afvfa 2@
— gfe yaell . 4 & uRvm &1 3= °If¥a &3 & forg fAT srgaiy &1 <rar
TEY foar T 2, 1951 & I @Y &R 81 @ 3iata arfasmr + wiyofig 18 @
— Ry ¥ & 3w 7 PR 11 @ siata arfaeT @l | (s sia wrl 4. 9w
FA R HFR) ...2130

Representation of the People Act (43 of 1951), Section 81(3) & 83(2) —
Verification of Documents — Held — Section 81(3) says only about the copy of
petition, not about schedule or annexure — All documents filed with petition
are certified copies issued by Returning Officers under his seal and signature
— These are certified copies of public documents issued by public authority
during discharging his official duties — Section 83(2) is not applicable. [Ram
Kishan Patel Vs. Devendra Singh] ...1888

al@ gfafaferea sifefaam (1951 &7 43), €TIRT 81(3) T 83(2) — ardoil &1
g — afifaetRa — T 81(3) daa arfaer &Y ufd & IR ¥ dedl 2 7 fh
IAYA AT e e d IR H — ST & A1 gxqgad 9+ swaraw, fraf==
JAHIRAT FRT IUD! Y&T Y9 sIER §RT SR B T3 ga1fora gfeoai @ — 4,
e YIS §RT S U ddal @ frdad & SR o) fed 1 ardsifre
Tyl 1 yaiva gfoar @ — arr 83(2) yaisy 9@ | (W feeE uea fa.
qd< fig) ...1888

Representation of the People Act (43 0f 1951), Section 83(1)(a) & 86 and
Civil Procedure Code (5 of 1908), Order 7 Rule 11 — “Concise Statement of
Material Facts” & “Cause of Action” — Returning Candidate/Respondent
filed application under Order 7 Rule 11 CPC — Held — Petitioner mentioned
entire details of his knowledge and defects in affidavit of respondent —
Petition having a concise statement of material facts and discloses a triable
issue or cause of action — Grounds taken by respondent in application under
Order 7 Rule 11 CPC not sufficient for dismissal of petition — Application
dismissed. [Ram Kishan Patel Vs. Devendra Singh]| ...1888
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al® gfafaferea sifefaa# (1951 &1 43), €771 83(1)(a) T 86 va Rifac
gfHaT dfedr (1908 &7 5), MR 7 [97 11 — “drfead aeal &1 G &or1" d
“grg gg@ - — Faifaa gcreh /yeff 9 s 7 w11 Ry d. & siaea
e yxgd fear — afifeiRa — ar 3 yxeft & v 4 SWe 99 uE
Ffear & |yl fqavr SfeailRaa fed — arfae 4 aifcas a=at & d@iétra wem
2 3R & farefia faare a1 arq SR yde shar @ — yxueff gri andwr 7
11 RIYE. @ siaiid smdgd 4 ford TR maR, aifast &1 @il 8
gt 81 — Jmd< @Wiler | (¥ fee ueo fa. ta=<= Rig) ...1888

Representation of the People Act (43 0f 1951), Section 83(1)(a) & 86 and
Civil Procedure Code (5 of 1908), Order 7 Rule 11 — Rejection of Plaint —
Grounds where principles of Order 7 Rule 11 CPC are applicable under
given circumstances and stages — Discussed & enumerated. [Ram Kishan
Patel Vs. Devendra Singh] ...1888

al@® gfafaferea siferfaas (1951 &7 43), €77 83(1)(a) T 86 vd Rifaa
JfFHar Tfedr (1908 &T 5), TR 7 [ 11 — IIGYF HT AR [HAT T —
TR oiel &) 18 yRReIfaA vd bl & Fadfa e 7 fFram 11 RS, @
Rigia ar 81d € — fadfaa vd gl f6d | (W feee wea fa. Qaw
Riz) ...1888

Representation of the People Act (43 0f 1951), Section 83(1)(a) & 86 and
Civil Procedure Code (5 of 1908), Order 7 Rule 11 — Rejection of Plaint —
Grounds where principles of Order 7 Rule 11 CPC is applicable under given
circumstances and stages — Discussed & enumerated. [Radheshyam
Darsheema Vs. Kunwar Vijay Shah] ...2139

al® gfafaferaa sifefaa# (1951 &1 43), %7 83(1)(a) T 86 va Rifaar

giear dfedr (1908 &7 5), 3R 7 (549 11 — qIG—9=F BT @I &A1 ST — 4

IR Sl <) 8 gyRRefay vd ypal & iaifa Ry d. s a7 ffaw 11 &
Rigid a8l § — fadfaa 9 g | (reream <t fa. fax fasra wR)

...2139

Representation of the People Act (43 of 1951), Sections 83(1)(a), 86,
100(1) & 123 and Civil Procedure Code (5 of 1908), Order 7 Rule 11 — Material
Facts — Held — Details of employees who were influenced by respondent is not
provided in petition — Neither name of any employee is mentioned nor it is
shown that how they affected election process in favour of respondent —
Similarly, how respondent, as a Minister, misused his power and influenced
voters is not mentioned — Source of information regarding expenditure of
Bhagwat Katha is not mentioned, expenditures stated by petitioner is self
imaginary calculation and presumption — Material facts are absent in
pleadings — No triable issue found — Election petition dismissed.
[Radheshyam Darsheema Vs. Kunwar Vijay Shah]| ...2139
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al® gfafaferaa siferfaas (1951 &7 43), &1V 83(1)(a), 86, 100(1) T 123
vq Rifaa afear wdfear (1908 &1 5), <RI 7 7% 11 — aifeasd T=g -
sftfefRa — S5 edaror &1 faaver arfaer & =) fear mar 2@ e gcaeft
g1 yHifad fear war o1 — 7 at fadt d=ardl @ 7 &1 Seow fear T 2 =
Bl I8 <erar AT @ o 9 Suia yaeft & e ¥ faat=ws ufsar &1 ywifaa
frar — S yaR, yefl 4, v& w3 @& wu A, S el wfda &1 gwuAT fHarn
aAT ga<rarll o1 yHAIfad fhar, o1 Scad A8 8 — ARTad AT & Td b el
¥ SIMaN & Sd &I Seal® 18] 2, T gRT 9a) T Od Wd gRT B T8
BT ITUET IR IUIRV & — (f¥aad H difedd a2g IqulRerd & — dig
faarefia fagree 98 v 1 — fafas arfaer @lRs | (Eeam = fha fa
$ax faery 2me) ...2139

Representation of the People Act (43 of 1951), Section 83(2) — Copy
of Petition & Documents submitted for giving to Respondents — Attestation
of — Held — Section 83(2) says only about manner of filing schedule or
annexure, which provides that “any schedule or annexure to petition
shall also be signed by petitioner and verified in same manner as the
petition” — This requirement is not applicable to the copies of
documents/annexure submitted for giving to respondents. [Ram
Kishan Patel Vs. Devendra Singh] ...1888

al@& gfafaferea siferfaaw (1951 1 43), €177 83(2) — gegeffvr &1 3?4 &
fory anfaraT va ceardul @1 gfa geqga &1 15 — &1 sIgyHrerT — sitafreilRa —
€IRT 83(2) dadl FTYA! AT AP YEIdIHoT 31 AT & IR § Hedl 2 o
Iuefera &=cdl @ & “arfaer ) &l gy a1 sger-a &1 W I grRy
swERa fear s anfey &k s Afa 4 wenfa fear s arfey o &
qifasT” — I8 AT, TEAOll /A d B 34 gfadl W an 78 it g
gt & {3 o1 & forg uvqd b ram @ | ([ fver udd fa. qd= RE)
...1888

Representation of the People Act (43 0f 1951), Section 100(1) & 123 and
Civil Procedure Code (5 of 1908), Order 7 Rule 11 — Corrupt Practice —
Contestant & Candidate — Held — In respect of corrupt practice, term
“Candidate” has been used in law — Contestant becomes a candidate only
after filing his nomination — Bhagwat Katha was organized during
26.10.2018 to 01.11.2018 whereas respondent filed his nomination later on
05.11.2018, thus during the period of Katha, he was not a “Candidate” and
hence cannot be considered as Corrupt Practice — No triable issue found —
Election Petition dismissed. [Radheshyam Darsheema Vs. Kunwar Vijay
Shah] ...2139

ale glafafera sifefaaw (1951 &1 43), &1 100(1) @ 123 ©d Rifdcr
yiear Gfedr (1908 &7 5), TR 7 [4I7 11 — ¥v< 3mavor — glagd T greft -
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affaeiRa — us ImaRer © 9o A, fafer & “gcaref” o &1 Sy fHar Tar
2 — gfagd daa Sud AiHA SRId ¥ & uad & U yaref g9ar @ —
feTi 26.10.2018 | 01.11.2018 & <TIRTH HWNTAd HAT ST ATATS fhAT AT o7
idfe geft 7 91e ¥ fe1id 05.11.2018 B YT AHTB <RI fHAT o1, -
HAT DY JAfST & <INMH, 98 g’ T2 oI Ud Uiy Ute marel & w9 §
2T "1 ST 9dhdl — bl faarReiiy fagrere 1€ v & — fatas arfaer
TR | (reream et 4. far faor wrE) ...2139

Service Law — Departmental Enquiry — Second Enquiry — Dismissal
from Service—Held —Once the previous order of punishment was set aside by
this Court in previous round of litigation, it was not open to Disciplinary
Authority to give it validity and upheld it — Further, in second enquiry, no
evidence could be produced against petitioner — It is a case of no legal
evidence against petitioner — Punishment order and Appellate Order cannot
sustain judicial scrutiny — Petitioner entitled for all consequential benefits as
if he was never subjected to any departmental enquiry — Petition allowed.
[Duryodhan Bhavtekar Vs. State of M.P.] ...1877

ar fafer — faurfia sira — fedi sira — dar @ ge=gfa — afifeaiRa
— 9 U IR §9 M@ §R1, JHeAqrel & gdav <R &, wRa &1 gdax
AT 3T AT =T o, Igemafie yIftrer S faftrm=ar <+ &k s
@ @ fag gaa 18 o1 — s sIfaRaq, fadia oa A, ar @ fawg @18
A1 Y el fHAT1 & gt — AT & fawg oI faltre wea 1 814 &1 98 '@
YhRUT B — TR AT e Y4 3rdiell areer, <l |fdem A s g1 @ dadl
— el aH) aRenfis @l 8 ghaR, A {6 a8 &+ fodl fawrfa sira &
e 2T o1 — et doR | (qafer Arad s} fa. 9.9. I153) ...1877

Service Law — Disciplinary Proceeding — Punishment — Consultation
with Commission — Held — When any advice is given by Commission and used
against delinquent for imposing penalty, then rule of natural justice requires
that copy of same be supplied to delinquent — In present case, no such advice
has been taken from Commission — If disciplinary authority has not
consulted with Commission, order of punishment is not vitiated or makes the
decision making process defective — It does not violate principle of natural
justice—Petition dismissed. [Anil Pratap Singh Vs. State of M..P.] ...1858

dar faffr — sgemwfe srdardl — s — T W R —
IFfiRT — o9 JITIIT gRT HIg Aadtg &) 18 2 AR Ju=a) & fawg, IlRa
ARG S =g SUINT &1 A 2 a9 Fufis I 3T spuar @ & saad! ufa,
AT B YT B SY — I {19 BT H, AT A U DS Aode -8l ol 18
2 — afe sgemafie yitar) A s ¥ el Y foar 2, gvs &1 Ry
a1 81 wimar an fafreaa w3 @) ufpar <hwgef 9 81 o) — a7 Aafie
1 & RAgTd &1 Seaud d81 HraT — ArfasT @ik | (@rfe yamg Rig fa. 79.9.
oY) ...1858
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Service Law — Recruitment — Malafides/“Malice in Fact” & “Malice in
Law?” — Pleadings — Held — Whenever allegations as to malafides is levelled,
sufficient particulars and cogent materials making out prima facie case must
be pleaded — Vague allegations and bald assertion is not enough — Petitioner
could not point out the necessary ingredients which can establish “Malice in
Fact” or “Malice in Law”. [Virendra Jatav Vs. State of M..P.| ...2104

dar fafer — sl — &arerg /a2 4 fagy” g “fafer 4 fagy” — sifyaaT
- affeiRa — o9 &0 Fere o e fHd Srd 2, UM gecar yavol
g1 g3 gatw fafdifieat qem aayel @Y &1 iffare g1 9nfay — sruse
B ¢d SR YT gAi 181 @ — AT, U Aaead gcdhl $i 181 <f¥fa
B GHT & ol a2 A fagw” ar “fafr ¥ fagw” wenfa &) 9ad &' (@R
SiTed fa. 9.9 Irs3) ...2104

Service Law — Recruitment — Post of Constable — 'Suitability’ &
'Eligibility’ — Judicial Review — Petitioner though selected was declared
unsuitable — Held — Although petitioner acquitted for charge u/S 376 IPC, it
does not give him any right to be appointed even if he is selected — Employer
carry the discretion to examine “suitability” considering nature of job,
duties, department, status of post, nature of accusation and his acquittal etc —
Ultimate decision which is an opinion of employer is beyond the scope of
Judicial review — “Eligibility is subjected to judicial review but “suitability”
is not — Petitioner failed to establish any manifest, procedural impropriety in
decision making process — No malafide established — No breach of any
circular/Rules — Petition dismissed. [Virendra Jatav Vs. State of M.P.]...2104

dar fafer — wdf — sverd &1 yo — ‘9uYaddr 9 grEzdlr — AdE
gAfdaie— Jefd ardl &1 a9 f&ar 1 o 39 Uy dd aifva faar war —
iR — a=rf arh &1 aRT 376 91.E.9. @ 3iavid IRIT A I fHar
=T o, FAfd 81 9 W ), 9 FRfaa a1 +18 siffrer 1) fverar — e,
1l &1 WHY, B, U, ug $1 yiRefd, IRIUl &1 WHY Td S
Jryfaa safe &1 faarR S3d gU " 'Sugadar’ &1 thav o3 & fadsifiter
gdr & — sifow fafiRe=m, < & e @1 e w3 2, =nf¥e gafdarea «)
AT A W 2 — “urFdr”, e gAafdaied o a9 @ foq Sugaadr” 18l —
I, fafreea &= 31 ufsbar 9 fedl yae, yfparars sHifac wenfia &34 9
B Y& — DIy Dared @ifid T8 — A aRuz /sl &1 Ja a8 —
Fifaet @i | (dR< Sired fa. 9.9, 7<9) ...2104

Service Law — Recruitment — Suitability — Parameters — Held — For
judging 'suitability', no strict parameters can be reduced in writing with
accuracy and precision — It varies from post to post and from department to
department — A candidate after acquittal, in one department which is only
doing ministerial job may be treated as 'suitable' whereas for another
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department/post, considering the nature of job may be treated as
'unsuitable'. [Virendra Jatav Vs. State of M..P.] ...2104

dar fafer — wdf — Suygaaar — #ryevs — IAPEiRT — Suyaaar
REA B B FSIR ATUGTS Sl YgdT vd Jeqrefar & wre faRaa wu 9 78
fe=m <1 gad1 — A% g U9 fI9RT & JIJHR deadl I&dl @ — U el &I
TIYfad uard, Ua faamT § forad sae sgafadia ot grar 2, Sugad A
ST AHdT & SI4fdh 3 fA9TRT / ug 2, S BT WHY &1 U I8 gQ U’
AT ST bl 8 | (dR== SiTed fa. 7.9, <) ...2104

Service Law — Suspension — Right of Posting — Principle — Held —
Permitting a delinquent to continue at same place where departmental
enquiry is held and misconduct is committed, may not be in interest of
administration and public interest — Even if, employee is not suspended,
ordinarily it is in interest of fair and transparent enquiry, that he is
transferred from that place — It is the exclusive domain of administration to
decide as per administrative exigency to post or transfer a particular person
at particular place — Direction of Single Judge to post R-4 at same place
where he was posted before suspension and transfer, cannot be sustained and
is set aside —Appeal partly allowed. [Neerja Shrivastava Vs. State of M..P.]

(DB)...1532

dar fafer — faera — ggverry=r &7 3iferede — Rigia — affeiRa —
U JUAR] I I T WR 94 X8+ &1 Jguf <1 SirAn siel fawrhia sia 31 <
@l 2 3N IraaR H1Ra fHar a1 8, yora vd o f2a 7 =&Y 8 a&ar — afe
SR fefaa ) fear T 81, a9 A, JERve: g e gd areeff s @
fed o 2 & 9 I9 o A wWiEraRa fear sy — gemafie gidem & g9,
s fafd¥rse cafaa &1 fedl fafdrse v o uewer a1 m=ialRa &+ &1 fafaeay
BT, YT BT I ARHR 8 8 — Uhal AT &1 yueff—4 <1 s
M WR 9G¥ B3 &1 Qe &8l 98 e ud ©IHIaRvT & qd ucees o,
SR T2 @1 ST ddT AR e fear wam — i siwra: s | (ke
sfiaraq fa. 9.9. 3<9) (DB)...1532

Service Law — Transfer — Casual Employees — Held — Full Bench of this
Court concluded that in absence of an enabling provision/service condition,
casual employee cannot be transferred — Transfer is not a condition of service
for a casual employee. [Ajit Singh (Dr.) Vs. State of M.P.] ...1872

dar fafer — vwe=raver — 3raRasd sdarror — afufaeaiRa — sa
AT 31 Yol <[gradie 9 Frsitfa fear fe ve areder) Suss /dar od a1
aquRerfa #, e HHar &t wemEiaRa 98 fear o g@ar @ - @
AMHRHAS HHAN Y, TIATART, a1 B U o =18 2 | (rfora Riw (8F) fa. =
9. ) ...1872



INDEX 63

Service Law — Transfer — Contractual Employees — Held — Impugned
order itself says that a contractual employee cannot be transferred to a place
other than the place where he was appointed — His extension of contractual
period as a consequence thereof has to be at the same place where he was
working — Policy decision regarding extension of contractual employment of
existing employees already taken — Impugned order set aside — Petition
allowed. [Ajit Singh (Dr.) Vs. State of ML.P.] ...1872

gar fafer — werraver — gfagrcas adardhror— sffaeifRa — snafua
ATV ¥ Hedl @ & (@ e FHar) o, o e w 98 fgaa o,
ISP Acldl Ub I WM WX WHEIdRd -8l fear o g&dr — sHa
IRUIRGwY @) Gfagrcad AafSs o1 deraT ST S ¥IH R 84T 91!y
S8l 98 ®RIRG oI — 9d99 dHARAl & Gfagraas e & 9o o1 &
dag H ANifa Fofa ugad € foran <1 ga1 @ — snafia sn<er surd — At
HoR | (srfera g (1) fa. 7.9, 3rs3) ...1872

Service Law — Transfer — Frequent Transfers — Held — Employer is the
best judge to decide transfer of employee — There was a scuffle between
petitioner and other employee — Transfer of petitioner to maintain discipline
and normal functioning of department — No fault with transfer orders —
Petition dismissed. [Chandragupt Saxena Vs. Bank of Baroda] ...1882

a7 fafer — wer=raver — qvev werraver — afifaaiRa — sd= &
IRl &1 fafreey &34 =2q, Frataar gafcaw fofas @ — ard sk s
HHA & 9= srmurE g3 off — agImad TR vEH & fag iR faumr &
BB ATH G D FIT AT BT TAFTARYT — RATFIARYT AT § HIg Iy
T2l — ArfaeT @R | (F=p« a1 fa. 9@ 3ife 9sian) ...1882

Service Law — Transfer — Frequent Transfers — Held — Petitioner, being
a Manager, is senior officer of Bank and Apex Court opined that for superior
or responsible posts, continued posting at one station is not conducive of good
administration — Further, petitioner is neither a Class III nor Class 1V
employee, thus he do not deserves a protection from frequent transfer which
may be given to them in a given fact situation. [Chandragupt Saxena Vs.
Bank of Baroda] ...1882

Har fafer — weTaver — RER wrraRyr — AfafEiRa — arh v
98P BI1 & A, 9% T IR JHRI 2 R al=a A-ATad 31 I = &
IR a1 IR Usl 3G, AR U@ & I UR UGRITYAT, 37e8 Yemad &
for were 8 @ — s9o sifafRed, ar=h 7 af v 111 7 &) TV sHar)
2 3d:, 98 IRTR LAFTARYT | €& BT PR T3] 2, Wl & A T a3 9t
Rerfa # 5= faar &1 9ar 2 | (F=Tw 9991 3. 9% ifw Isian) ...1882

Service law — Transfer — Grounds — Malafides — Held — Respondent
written repeated communications to authorities regarding serious irregularities
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in bank and levelled specific allegations of corruption — Her reports of
irregularities met with a reprisal — She, being a Scale IV officer, was
transferred and posted to a branch which was expected to be occupied by
Scale I officer — She was victimized — Order of transfer was an act of unfair
treatment vitiated by malafides — High Court rightly quashed the transfer
order — Appeal dismissed with cost of Rs. 50,000. [Punjab & Sind Bank Vs.
Mrs. Durgesh Kuwar] (SC)...1503

aar fafer — we=raver — e — dererg — IffEiRa — yogeff 3
gifreTRAl &1 §& A TR siftrafiaanet & 499 7 IRIR fafaa sga-]d &
IR geER o fafafds aRiy oMl — sifafiaae © s9e ufaded @ 9ca
S48 yfaemyg fem — Jafd 98 e wd IV Aftert off ve odl sar o
FTalRd vd yeeenfid fear rar ) te @d 1 e gR1 SumiT faar
ST 3raféra o — s Nifsa fear a7 o1 — RAFTART BT AT, BTN §RT
f¥a Igfad R @ Uab SRArs off — Swa Ty J WIFTARYT T SI
Sfaa wu ¥ afrEfea fear — . 50,000 /— < & 11 Adiad @RS | (A9
yus g 9@ fa. i gifer ga) (SC)...1503

Service Law — Transfer — Personal Inconvenience — Scope of
Interference — Held — Transfer order can be interfered with if it violates any
statutory provision (not policy guidelines), issued by incompetent authority,
proved to be malafide or changes the service condition of employee to his
detriment — Relevant circular regarding transfer of physically handicapped
employees is directory in nature — Personal inconvenience etc. cannot be a
ground to interfere with transfer order. [Chandragupt Saxena Vs. Bank of
Baroda] ...1882

dar fafsr — weyrraver — faaa sglaen — geasdy a1 @fid -
AfreEfRa — TerAiaRer snder § swaa f&ar o 9dar @ Af a8 fed S
Susy (Afq feen—fe =) &1 Scaiaq sxar &, 3qEH UIiter gRT o
foar a1 |1, IragHTayd® BT AIfed g3 & IIAAr HHAR B dar wd Bl
IS AfFaHR geadr 8l — ARIRS ®©U A i HHaRAl & wrerarer ddeh
AT uRuA FRencie Weu & ¢ — aafdara sygfaen sanfe, emEiarer
AT A gy & fag smer T 8 el (T w 9w fa. 95 3w
gstan) ...1882

Service law — Transfer — Principles — Held — Transfer is an exigency of
service and employee cannot have a choice of posting — Administrative
circular may not in itself confer a vested right which can be enforceable by a
writ of mandamus unless transfer order is established to be malafide or
contrary to statutory provisions or has been issued by incompetent
authority. [Punjab & Sind Bank Vs. Mrs. Durgesh Kuwar] (SC)...1503
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war fafer — werraver — Rigra — ifffeaiRa — wmEraRer, 9491 o (e
ATTLAHAT B 3R HHAN &I S B YgeATYAT 181 fd gl — gemafe
9Ru= 319+ 3y A w fAfxd Affer yaa 1 o awar o e g @t
Re gRT yad=ra fear 51 aoar 81 99 d& & ermaiarer e, sragHmayef ar
S Sudel & fauda ar e Ut gRT ) f5ar w&m 2, wenfia
o sirar | (doie s R 9 fa. st gifer far) (SC)...1503

Sexual Harassment of Women at Workplace (Prevention, Prohibition
and Redressal) Act (14 of 2013), Section 4(2)(c) — Constitution of Committee —
Independent Member — Held — It was established that a lawyer, who has been
appointed as a member of Committee as independent member was the panel
lawyer of bank itself — Request of respondent for replacing such member
with a truly independent third party, should have been considered — No
reason or justification on part of bank not to accede to such request of
respondent. [Punjab & Sind Bank Vs. Mrs. Durgesh Kuwar| (SO)...1503

Afeerrail &1 drafverer g¥ o fre safieT (farvr, gfager siv gfaqly)
ST (2013 ®T 14), €RT 4(2)(c) — GAT ST 7167 — W@AA G —
afreERa — Je Terrfid far 1 o1 {6 ¢ aaid o w@dd 9. & ©u 9
afifer &1 va " fFgad fear war 2, 96 &1 €1 U9 adld o1 — U4 45
@ & IRAfIS Wdd g 9 R @ gforenfia a3 g yeff & e w
faar fear srar wnfag o — ycieff &1 Saa g 9179 9 $%4 2, 99 @1 @
A BIg HROT AT AT 781 | (Y919 gos g 9@ . shiwd) gifer gar)

(SC)...1503

Specific Relief Act (47 of 1963), Section 34 — Consequential Relief —
Held — In absence of consequential relief of declaration of election of
Respondent-4 as void, election petition is hit/barred by Section 34 of the Act
0f1963. [Vishnu Kant Sharma Vs. Chief Election Commissioner| ...2130

fafafdse srgaly sferfra (1963 @71 47), €IRT 34 — YRIAE sgaly -
affeiRa — gl ®. 4 @ fataa <1 = 91T $1 @ aRonfie sgay
@ 3Td ¥, Frafa= arfaet 1963 @ rferfa &) aRT 34 gRT yATfaa /afsta 2 1
(fawop ia it fa. e gaae™ SieR) ...2130

Specific ReliefAct (47 of 1963), Section 34— See — Representation of the
People Act, 1951, Section 81 & 126|Vishnu Kant Sharma Vs. Chief Election
Commissioner] ...2130

fafafdse srgaly sifeif-=aw (1963 &7 47), &RT 34 — <@ — adl® glafifea
T4, 1951, €177 81 T 126 (faw] Bid Tl fa. 9w geldeH HfATR) ...2130

Stamp Act, Indian (2 of 1899), Section 40 — Penalty — Aims & Objects —
Held — Purpose of penalty generally is a deterrence and not retribution —
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Public authority should exercise the discretion reasonably and not in
oppressive manner. [Trustees of H.C. Dhanda Trust Vs. State of M.P.]
(SC)...2016

€I JTE4, AIRANT (1899 BT 2), £TIRT 40 — IMRT — & VT 3G 9T
— fifgiRa — eRa &1 yao 9r=Id: 9aiuRa @ 3R T & qvsios —
e sl &I fAds1freR &1 9317, JfFagad wu 4 HIAr1 912y iR 4 &
=yt Afe 4 | (S 3w ga.Hl. 11 g fa. 9.9, 7s) (SC)...2016

Stamp Act, Indian (2 of 1899), Section 40(1)(b) — Deficit Stamp Duty —
Penalty — Quantum — Held — Imposition of extreme penalty i.e. ten times of the
duty or deficient portion thereof cannot be based on mere factum of evasion
of duty — Itis not the case of Collector that conduct of appellant was dishonest
or contumacious — This Court earlier concluded that it is only in the extreme
situation, penalty needs to be imposed to the extent of ten times — Penalty
reduced to five times — Appeals partly allowed. [Trustees of H.C. Dhanda
Trust Vs. State of M.P.] (SC)...2016

T IS4, GIRd1 (1899 &7 2), €IRT 40(1)(b) — ¥179 Yo B BH!
— IR — grar — AffeiRa — ancifas wiRa st e seEr sas a4
qrel |IRT &1 < AT b1 JAFRTYT, AT Yob A 99+ & a2 U= ATEATRA 21 fHar
ST G&dl — dodex BT YHIT g 8] & & rdfiemeft &1 smaxvr, 98w ar
geedryel off — 36 <ITed A qd 9 Frefa fear o {6 o9« anifas Rerfa
A < A & B WRA ARG f5d oM @Y sagadar @ — wRa &t
gcTdR uid AT fdar ram — ardiel siera: A9 | (S 3% gl el g
fa. 7.9, 3159) (SC)...2016

Swashasi Chikitsa Mahavidhyalayein Shekshanik Adarsh Seva Niyam,
M.P., 2018, Rules 5.1 — See — Medical Education (Gazetted) Service
Recruitment Rules, M.P, 1987, Rule 4 & 13 [Bharat Jain (Dr.) Vs. State of
M.P.] ...1541

ol fafeear gerfaeneardi= dlefore sneel dar (94, 7.9, 2018,
g% 5.1 — ]?@ — fafeear Rrer (rorgfFa) dar wied (a9, 7.9, 1987, 44 4
g 13 (vd oA (1.) fa. 7.9, 7=9) ...1541

Swashasi Chikitsa Mahavidhyalayein Shekshanik Adarsh Seva Niyam,
M.P, 2018, Rules 5.1 & 7(6) — See — Medical Education (Gazetted) Service
Recruitment Rules, M.P, 1987, Rule 4 & 13 [Bharat Jain (Dr.) Vs. State of
M.P.] ...1541

wgerrefl fafecar aeifaenerdi= dleafore smeel dar fa4, 7.9, 2018,
a9 5.1 9 7(6) — ?@ — fafecar Rrer (vrorgfaa) dar avdt a4, 9.9, 1987,
fa9 4 7 13 (WA 99 (S1.) fa. 7.9, <) ...1541
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Swashasi Chikitsa Mahavidhyalayein Shekshanik Adarsh Seva Niyam,
M.P, 2018, Rules 5.1, 7(6) & 9 — See — Medical Education (Gazetted) Service
Recruitment Rules, M.P, 1987, Rule 4 & 13 [Bharat Jain (Dr.) Vs. State of
M.P.] ...1541

oIl fafecar aeifaeneriin dafore el dar g5, 9.9, 2018,
a9 5.1, 7(6) T 9 — ?@ — fafecar Rrear (vrorafaa) dar avdl (499, 9.9., 1987,
fa 4 13 (W=a o4 (1) fa. 7.9, 359) ...1541

Tender— Liquor Trade — Rights & Duties — Held — Trade in liquor is not
a fundamental right and is merely a privilege — Petitioner must follow each
and every condition of tender notice — Respondents were not under
obligation to apprise the petitioner about his default/mistakes. [Gwalior
Alcobrew Pvt. Ltd. Vs. State of ML.P.] ...1841

fafaer — afe~r =g — g 7 <1l — affaaiRa — afexT &1
ATIR HAT U Aiferd AfreR ) 2 a1 99 Uah faRvifser 8 — Al &l
fafaer fed & yAS o1d &1 e ST A1y — gaeffrer, Ir=h & saa)
el /Tt & IR A AGTd S & Jreaarel= 987 o | (9o} Yedbidia ur.
fa. fa. 1.9. <9) ...1841

Transfer of Property Act (4 of 1882), Section 105 — Lease & Agreement
for Lease — Difference — Held — For an agreement to be considered as lease
and not as an agreement to lease it is important that there must be an actual
demise of property on date of agreement — In instant case, agreement was not
a lease but simply an agreement giving rise to contractual obligations —
Clauses of agreement goes to show that it was not a lease agreement but an
agreement to enter into lease — Appeal dismissed. [Ramnath Agrawal Vs.
Food Corporation of India] (SC)...1807

GHIRT 37=avT ST (1882 T 4), €IIRT 105 — YS<T U9 ycc & fely
HRIY — 3av — AMIEIRT — t& HIR & e & ®U A AR 9 fd uee & forg
UH SR & @Y ¥ f@aR d fag o 2q 98 dea@yef @ & xR &) [ «w
Yufed &1 aRafd® gceiaver 4T AfAY — TdA YHOT §, HIR Y Yc el gl
o7 dfeds ATERUT WY F TH HIR AT ol AfASTHS ITeFAT3I B IU~ Hedr o1
— R D G <A 2 5 98 & uger SR T8l o7 9fed Ucel &3 8 U
HIR © — et WIS | RIAITT S1raTel 4. s SRURTH 31w 3fean)
(SC)...1807

Will — Doctrine of Election & Doctrine of Estoppel — Held — Any party
which takes advantage of any instrument must accept all that is mentioned in
it — Party, if knowingly accepts benefits of a contract or conveyance or an
order, itis estopped to deny validity or binding effect on him of such contract,
conveyance or order — A person who takes benefit of a portion of the “Will”
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cannot challenge the remaining portion of the “Will” — Party cannot be
permitted to approbate and reprobate at the same time. [Bhagwat Sharan
(Dead Thr. Lrs.) Vs. Purushottam]| (SC)... 1795

geflad — g1d &1 RIgTd 9 [a9er &1 Rigiad - aifieEiRa — a3 9vgaR
Sl fdl foraa &1 o odr @ S S9H SfearRaa a3l &1 WierR &= 8 —
9HGR IfT FYded UH HiAST AT SATARUI—UA AT UH AR ATl Bl
ISR AT 2, 98 U1 |id<r, sEararer = a1 A e &1 faferm=rar a1 w@d «w
JIEIHR Y91 9 3BR &+ & forv fasfea 8 — vo afea «t “adfiad” © e
HRT T A9 odT 2, “IWIa” & A AFT B g-Aldl T8 @ gFHdl — 9EaHR S
U 31 99 IgHIfad qo sedied & @1 AgHfa a1 4 S "adl | (WTad
IRV (A& g1 faftre gfafafen) 4. gesie) (SO)...1795

Words & Phrases — Excise Policy 2020-21, Clause 48 — Applicability —
Covid-19 Pandemic — “Force Majeure” Event/“Act of God”/“Natural
Calamity” — Held — Clause 48 deals with effect of closure of liquor vends due
to liquor prohibition policy or natural calamity — Whether it is called “Act of
God” or “natural Calamity” as provided in Clause 48, both are deemed to be
a “force majeure” event— Office memorandum of Central Government does
indicate that Covid-19 to be a “force majeure” event — Covid-19 pandemic
falls within meaning and term of “natural calamity” and being a “force
majeure” event expressly covered by Clause 48 of the policy. [Maa Vaishno
Enterprises Vs. State of M.P.] (DB)...1577

e UG qIFITIT — MBI Hfa 2020-21, TS 48 — gIISIAT —
Hlfds—19 #EMRT — "SRG g1/ Jagd’”/ “giglas faufca” -
affeiRa — @' 48, AfexT yfae Aifa I yrs e faufea @ Fror afe=T fawh
4 B9 @ Y99 9 Hdfdg @ — 9 $s9 éwa CIIIS L I 1 C A G
faufea”, ohar f wis 48 ¥ SUaRIG 2, Q1T U ARG TeAr” 41 T & —
$awmﬂmwaﬁm%ﬁiﬁﬁe—1g,w "JYIIRIT e’ 2
— @ifds—19 #eMN, "digfae fAufa” W & sri=wia smdl 2 sk
YR Tedr” 819 & A1d 3iffreuad w9 4 Hifd & @ 48 gRT 3M<01ied 2 |
(6 dwo1l gexuTsoiN fa. 7.9, <) (DB)...1577

Words & Phrases — Term “Constructive Fraud”, “Actual Fraud” &
“Actionable Fraud — Discussed and explained. [Sukh Sagar Medical College
& Hospital Vs. State of M.P.] (SC)...1969

916G U9 1T — ¥eq “Iald& Hyc”, “qredfdd dyc’ q IFIT
wyc” - faafaa v wse foar 1| (§@ 9rR Afsedd aids gus gifued fa.
1.9 IY) (SC)...1969
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IMPORTANT ACTS, AMENDMENTS, CIRCULARS,
NOTIFICATIONS AND STANDING ORDERS.

AMENDMENTS IN THE MADHYA PRADESH BHUMI VIKAS NIYAM,
2012

[Published in Madhya Pradesh Gazette, Part 4(Ga), dated 28 August 2020, page No.
8907

No. F-3-112/18/18-5 :: In exercise of the powers conferred by sub-section
(1) of Section 85 read with sub-section (3) of Section 24 of Madhya Pradesh Town
and Country Planning Act, 1973. The State Government hereby makes the
following amendments in Madhya Pradesh Bhumi Vikas Niyam, 2012 rules the
same having been previously published in the Madhya Pradesh Gazette (Extra
Ordinary) dated 10 January 2020 as required by sub-section (1) of Section 85 of
the said Act.

AMENDMENT

In the said rules, in rule 16, in sub-rule (11), in clause (c), for the first
proviso, the following proviso shall be substituted, namely: —

"Provided that if the land applied is registered in the name of applicant in
revenue records, then the Authority shall write and send email also to the Nazul
Officer within 7 days of receipt of application, to issue Nazul NOC within a period
of 30 days. If Nazul NOC/Objection is not received within the above said period,
then further action shall be taken after ensuring the receipt of the office of Nazul
Officer, assuming the Nazul NOC has been issued, but for the above reason, the
time period fixed for granting the approval shall not be exclude."

By order and in the name of the Governor of Madhya Pradesh,
SHUBHASHISH BANERJEE, Dy. Secy.

AMENDMENTS IN THE MADHYA PRADESH CO-OPERATIVE
SOCIETIES RULES, 1962

[Published in Madhya Pradesh Gazette (Extra-ordinary), dated 28 August 2020, page
Nos. 534(1)to 534(2) ]
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No. F-5-3-2020-XV-One. — In exercise of the powers conferred by sub-
section (1) and (2) of Section 95 of the Madhya Pradesh Co-operative Societies
Act, 1960 (No. 17 of 1961), the State Government, hereby, makes the following
further amendments in the Madhya Pradesh Co-operative Societies Rules, 1962,

namely: —

AMENDMENT

In the said rules, —

1.

Forrule 4, the following rule shall be substituted, namely: —

""4. Application for Registration.-

(1

2)

€)

4)

Every application for the registration of a society under sub-
section (1) of Section 7, shall be made in Form A or an online
application in the prescribed format on the portal.

Where any member of a society to be registered is a registered
society, a member of the Board of Directors of such society
shall be authorised by such board of directors by a resolution to
sign the application for registration on its behalf and a copy of
such resolution shall be appended to the application. In the case
of an online application for registration, all the documents shall
be digitally verified by the first signatory of the society seeking
registration.

The application shall be sent to the Registrar by registered post
or delivered by hand or submitted online through the portal.
However, once all the arrangements for online registration
have been made, the hand-delivered or registered post
applications shall not be entertained from such date as directed
by the Registrar and after which applications shall be accepted
only through online mode.

For the submission of online application, it shall be mandatory
for the applicant to upload all the required documents as per the
checklist mentioned on the portal and to pay online the
requisite registration fee, if any. The Registrar shall not ask the
applicant to furnish the physical copies of those required
documents separately. On uploading the application and
required documents on the portal, the applicant shall be issued a
reference number.".
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2. Forrule 5, the following rule shall be substituted, namely: —
"S. Procedure onreceiptofapplication. —

(1)  Upon receipt of an application under sub-section (3) of rule 4,
the Registrar shall examine the facts mentioned in the
application along with the documents and the bye-laws and if
necessary, may order for further enquiry.

(2) If on examination, any defects are found, the Registrar shall
inform the applicant by appropriate mode to rectify those
defects within a maximum period of 15 days.

(3) The required rectifications, if done by the applicant within the
prescribed time limit and the Registrar is satisfied with the
rectifications done and also that the proposed society has
complied with the provisions of the Act and Rules, he shall
register the society in a register to be called register of societies
to be kept for this purpose. Every such entry shall be attested by
the seal and signature of the Registrar. He shall also forward to
the society a copy of the order of registration, a certificate of
registration and a certified copy of the bye-laws as finally
approved and registered by him.

(4) Ifthe applicant does not make the required rectifications within
prescribed time-limit or the Registrar is not satisfied with the
rectifications done or the Registrar is of the opinion that the
proposal is contrary to the provisions of the Act and Rules, he
shall pass an order of refusal together with the reasons therefor
and communicate it to the applicant by appropriate mode.

(5) In case of online application, the Registrar shall upload the
copies of the registration order, certificate of registration and
registered bye-laws on the portal, which can be downloaded by
the applicant.

(6) In case of online application, every correspondence/
communication shall be made through online mode only.

(7) It shall be mandatory for the Registrar to dispose of the
application as per the provision of MADHYA PRADESH LOK
SEWAON KE PRADAN KI GUARANTEE ADHINIYAM,
2010 within a period of 45 days from the date of'its receipt.".

3. In rule 66, in sub-rule (2), in clause (f), in sub-clause (ii), at the end of
the first paragraph after omitting the colon, the following words shall be inserted,
namely: —
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"or the property shall be sold out through e-Auction (Electronic
Auction).".

AYQR & [T & A4 F TAT MR,
e faegr, susfa.

AMENDMENT IN THE MADHYA PRADESH FUNDAMENTAL RULES

[Published in Madhya Pradesh Gazette (Extra-ordinary), dated 27 July 2020, page Nos.
471t0472]

No.-F-8-3-2020-Rule-IV.- In exercise of the powers conferred by the
proviso to Article 309 of the Constitution of India, the Governor of Madhya
Pradesh, hereby makes the following further amendment in the Madhya Pradesh
Fundamental Rules, namely:-

AMENDMENT
In the said rules,
1. After rule 24 the following proviso shall be added,

Provided that, in case of any disaster that occurres in the State and if the
own tax and non-tax revenues of the State Government are severely and adversely
affected, the Government may with-hold the said increment on a non-cumulative
basis for such period as may be prescribe by a special order of the State
Government.

2. This Notification shall be effictive from st April 2020.

HYSR & [T & A4 F TAT SR,
AT IIRT, |,

AMENDMENTS IN THE MADHYA PRADESH GOODS AND
SERVICES TAX RULES, 2017

[Published in Madhya Pradesh Gazette (Extra-ordinary), dated 10 July 2020, page No.
442]

No. F A-3-15-2020-1-V(34). — In exercise of the powers conferred by
Section 164 of the Madhya Pradesh Goods and Services Tax Act, 2017 (19 of
2017), the State Government, hereby, makes the following amendments in the
Madhya Pradesh Goods and Services Tax Rules, 2017, namely : —
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AMENDMENTS

In the said rules, —

1. In rule 3, in sub-rule (3), for the full stop, the colon shall be substituted
and thereafter the following proviso shall be inserted, namely: —

"Provided that any registered person who opts to pay tax under section 10
for the financial year 2020-2021 shall electronically file an intimation in FORM
GST CMP-02, duly signed or verified through electronic verification code, on the
common portal, either directly or through a Facilitation Centre notified by the
Commissioner, on or before 30" day of June, 2020 and shall furnish the statement
in FORM GST ITC-03 in accordance with the provisions of sub-rule (4) of rule 44
upto the 31" day of July, 2020.".

2. Inrule 36, in sub-rule (4), for the full stop, the colon shall be substituted
and thereafter the following new proviso shall be inserted, namely: —

"Provided the said condition shall apply cumulatively for the period
February, March, April, May, June, July and August, 2020 and the return in
FORM GST-3B for the tax period September, 2020 shall be furnished with the
cumulative adjustment of input tax credit for the said months in accordance with
the conditions mentioned above.".

3. Save as otherwise provided, this notification shall be deemed to have
come into force from 3" April, 2020.

By order and in the name of the Governor of Madhya Pradesh,
RATNAKAR JHA, Dy. Secy.

AMENDMENT IN THE MADHYA PRADESH GOODS AND SERVICES
TAX RULES, 2017

[Published in Madhya Pradesh Gazette (Extra-ordinary), dated 31 August 2020, page
No. 546]

No. F-A-3-06-2020-1-V(46). — In exercise of the powers conferred by
section 164 of the Madhya Pradesh Goods and Services Tax Act, 2017 (19 of
2017), the State Government, on the recommendations of the Council, hereby,
makes the following further amendment in the Madhya Pradesh Goods and
Services Tax Rules, 2017, namely:-

AMENDMENT

In the said rules, in rule 31A, for sub rule (2), the following sub-rule shall
be substituted, namely :-
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"(2) The value of supply of lottery shall be deemed to be 100/128 of the
face value of ticket or of the price as notified in the Official Gazette by
the Organising State, whichever is higher.

Explanation:- For the purposes of this sub-rule, the expression
"Organising State" has the same meaning as assigned to it in clause (f)
of'sub-rule (1) of rule 2 of the Lotteries (Regulation) Rules, 2010.".

2. This amendment shall be deemed to have come into force from
1" March, 2020.

By order and in the name of the Governor of Madhya Pradesh,
RATNAKAR JHA, Dy. Secy.




NOTES OF CASES SECTION

Short Note
*(19)
Before Mr. Justice G.S. Ahluwalia
W.P. No. 178/2020 (Gwalior) decided on 14 January, 2020

CHANDRAPAL SINGH SENGAR ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

Constitution — Article 226 — Delay & Laches — Maintainability — Held —
Successive representations would not give a fresh cause of action — Petitioner
was sleeping over his rights — No explanation for delay — Stale cases cannot be
re-opened — Respondents cannot be directed to decide representations made
in respect of stale cases — Petition suffers from delay and laches and is thus
dismissed.

W IaErT — se8T 226 — [Adq g sifdfdad — gryvfigar — sififeiRa —
IRAR ARTAEAl | TIT 1< 2D 81 (el T — ATl AU+ ASRI U AT BT
ol — fadle & Iy &I WAHRT T8 — YR UHRVN &I Y1: @il T8 o
"hdl — YR YHRVIT & G99 A A TR WAl a1 fafiea a3 @ fog
gygeffirer &1 FRR¥a Ll faar s aear — aifaer fadq T sifafads 9 yfia @
3R gufay @i |

Cases referred :

C.A.No. 1577/2019 order passed on 13.02.2019 (Supreme Court), (2006) 4
SCC 322, (2007) 9 SCC 78, (2007) 9 SCC 274, (2007) 12 SCC 779, (2006) 11
SCC464,(1997)6 SCC 538,(2007)9 SCC 278.

D.P. Singh, for the petitioner.
S.N. Seth, G.A. for the respondent Nos. 1 to 4/State.

Short Note
*(20)
Before Mr. Justice S.A. Dharmadhikari
M.Cr.C. No. 27868/2020 (Gwalior) decided on 29 August, 2020

SUMAT KUMAR GUPTA ...Applicant
Vs.
STATE OF M.P. & anr. ...Non-applicants

Criminal Procedure Code, 1973 (2 of 1974), Section 451 & 457 —
Custody of Seized Article — Perishable Goods — Held — Wheat being perishable
item cannot be kept in police station for long period — It would not be proper
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to handover the wheat to complainant or petitioner from whom it is seized —
Trial Court directed to release the same for its disposal/sale at Krishi Upaj
Mandi Samiti under supervision of an officer not below rank of Dy. Collector
— Sale proceeds shall not be released until ownership is finally decided by
trial Court—Application allowed to such extent.

qUS YT Hledl, 1973 (1974 &7 2), €IRT 451 G 457 — SIed¥<T d¥q B
siftreer — fareav #rer — afifeiRa — 18 fawar 9¥g 811 @ -, <l arafyr
& forg 9 gferw o 7 721 <@ o 9dar — uRard) ar ardl, f5ad g o
o = o, S9 9% swiafRka &eAr Sfad 1 BN — faERe ey i $S9
&Y Suat 7Y wfifa ¥ e Iffer, o ol Fdaecr @ A g sr s 81, @
gideer & AefiA, FueH /fawa 23g e a3 @ fog FeR@ fear @ —
fasg s &1 Freaa 121 fear SR o9 9 (& faarRer <imarer gR @i
®I ifew wu 9 fafiRea 8 fean srar — smasa 1 Saa @1 a& AR fear
T |

Casereferred:
(2002) 10 SCC 283.

R.K. Upadhyay, for the applicant.
Rohit Mishra, Addl. A.G. for the non-applicants-State.



LL.R.[2020]M.P. Sukh Sagar Medical College & Hospital Vs. State of M.P. (SC) 1969

L.LL.R. [2020] M.P. 1969 (SC)
SUPREME COURT OF INDIA
Before Mr. Justice A.M. Khanwilkar, Mr. Justice Dinesh Maheshwari &

Mpr. Justice Sanjiv Khanna
C.A. No. 2843/2020 decided on 31 July, 2020

SUKH SAGAR MEDICAL COLLEGE &

HOSPITAL ...Appellant
Vs.
STATE OF M.P. & ors. ...Respondents

A. Medical Council Act, (102 of 1956) and Medical Council of
Indian Establishment of Medical College Regulation, 1999, Regulation 3 —
Essentiality Certificate — Cancellation/Withdrawal — Grounds — Held —
Assessment report of MCI and inspection report of Committee shows that
appellant college failed to fulfill minimum standards of infrastructure/Staff
as per norms of MCI despite repeated opportunities given — Not even first
batch could persue or complete medical course in college for 3 successive
academic session — Even after lapse of about 5 years appellant failed/
neglected to discharge its commitment given to State — It is a case of
constructive fraud — Substratum on basis of which Essentiality Certificate
was issued, totally disappeared — Essentiality Certificate rightly withdrawn —
Appeal dismissed. (Paras15t0 19 & 27)

».  SgfdsiT aRyg siferfaw, (1956 @1 102) va wRdlg ffeear
yRye fafecar agrfdenay &1 vy fafag#, 1999, fafagsT 3 — sifardar
gHITGH — YGGHRVT / YITERvT — TR — AffeiRa — wreia fafecar aRug
®1 ek yfddss v afafa &1 Ao gfodga cefd @ & srdiemeft
Helfdered, IRAR JTER Q1 & q1dv)e, AR Fafecar uRug & afa4l &
ITER, AGHIEAT / FHARIGE & R[AqH AFDI Bl YT S H IAHol 8T —
Jgl a& & #gifdenaa § yet d9 ff ahmar 3 dtafre w3 9@ fafecar
qISIHH Wl A1 @ b1 AT gof T8 B AH1 — rdiareff, e 5 adf sgwra
Bl 9 @ A W g 1 ) U8 Saa! yfdegar 1 fdeg e A swd
BT/ 3U&l B — I8 ATAAD HUC BT (P YHIVT & — FRE, D R «®
Jfrariar yaroras S fear ram o, goia: a9 8 18 — Sifvaridar yaras
Ifad wu 4 ydTgd — Adid Wik |

B. Medical Council of Indian Establishment of Medical College
Regulation, 1999, Regulation 3 — Essentiality Certificate — Cancellation — Held
— This Court has earlier concluded that State Government can
cancel/revoke/withdraw Essentiality Certificate in exceptional cases where if
it is obtained by fraud or any circumstances where the very substratum on
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which essentiality certificate was granted, disappears or such like ground
where no enquiry is called for on part of State Government. (Para13)

. qRdg fafecar gRyg fafecar ggifaenea s werg=r faf+a,
1999, fafra#1 3 — 3ifardfar garg=T — vgeeer- AtafEiRa — g9 =T
4 gd # frsafifa fear @ & o9 9vaR aerae gaen A sfariar
YHATOTYS XG4 / UTHgd / UcA1gd &R Al © o8l 34 $Uc gRI AU fomar
= a7 Ut +is Rt sEt w gfrne & e 81 9 e R arfartar
YHTOTYS YT fHAT AT AT 31qAT Sad S\l TR W8T o IRBR I 3R A
fo<fY SiTa @) maTaHan A8 |

C. General Clauses Act (10 of 1897), Section 21 and Medical
Council of Indian Establishment of Medical College Regulation, 1999,
Regulation 3 — Essentiality Certificate — Act of State — Held — Act of State in
issuing Essentiality Certificate is a quasi-judicial function and any fraud
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(1996)4 SCC 37.

JUDGMENT

The Judgment of the Court was delivered by
A.M. KHANWILKAR, J:- Leave granted.

2. The seminal question in this appeal is: whether the State Government had
unjustly revoked the Essentiality Certificate granted to Gyanjeet Sewa Mission
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Trust' for establishing a medical college at Jabalpur in the State of Madhya
Pradesh, being contrary to the decision of a two-Judge Bench of this Court in
Chintpurni Medical College and Hospital & Anr. Vs. State of Punjab & Ors.”?

3. Shorn of unnecessary details, the Government of Madhya Pradesh, on an
application made by the appellant-Trust, issued the stated Essentiality Certificate
as prescribed in Form-2 appended to the Medical Council of India Establishment
of Medical College Regulations, 1999°. The same reads thus: -

"Government of Madhya Pradesh
Medical Education Department, Bhopal

F.No.F-5-56/2014/1/55 Date: 27.08.2014

To,

The Chairman,

GhyanjeetSewa Mission Trust,

SukhSagar Medical College & Hospital Jabalpur
Jabalpur

Sir,

The desired certificate is as follows: -

1. | No. of institutions already existing in

the State.

6 Autonomous Medical Colleges
7 Private Medical Colleges

No. of seats available or No. of doctors
being produced annually.

1770 MBBS Seats

No. of doctors registered with the State | Not Updated
Medical Council.

No. of doctors in Government service. | Not Updated
No. of Government posts vacant and Not Updated
those in rural/difficult areas.

No. of doctors registered with Not Updated

Employment Exchange.

Doctor population ratio in the State.

The population of State is
7,26,27000 as per 2011 census. The
population of Jabalpur Division,
where the Medical College

is proposed is 24,63,289

How the establishment of the college
would resolve the problem of
deficiencies of qualified medical
personnel in the State and improve the
availability of such medical
manpower in the State.

By increasing qualified Medical
Doctors in the state of
Madhya Pradesh.

' For short, "the appellant-Trust" or "the appellant-College"
(2018) 15SCC 1
* For short, "the 1999 Regulations"
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9. | The restrictions imposed by the State No restrictions. The admission
Government, if any, on students who will be made through M.P.
are not domiciled in the State from Professional Examinations
obtaining admissions in the State, be Board.
specified.

10. | Full justification for opening of the For opening of the proposed

L.L.R.[2020]M.P.

Medical College, the applicant is
a Registered Trust, possessing
27.27 acres of land with 300
bedded running hospital and
adequate planning & time
bound programme.

The Applicant is developing Staff
Quarters, Nurses Quarters, Boys &
Girls Hostel along with ample
Administrative Block, Parking
Space, Sports Ground and having
well managed funds to run the
Medical College & Hospital.
The Hospital would serve the
growing population of Jabalpur.
People will get modern health
treatment under one roof.

The opening of medical college
will give 150 trained & educated
Medical Professionals to the
society every year, who will
contribute in serving the public
at large. Thus, opening up of a
Medical College and Hospital in
Jabalpur would not only bridge
the huge gap but will definitely
contribute on its part for the
service of needy patients of
Jabalpur, in particular and the
state at large.

proposed college.

11. | Doctor-patient ratio proposed to
be achieved

Marginally increased

The Ghyanjeet Sewa Mission Trust, has applied for
establishment of a new Medical College at Jabalpur. On careful
consideration of the proposal, the Government of Madhya Pradesh has
decided to issue an essentiality certificate to the [sic] applicant for the
establishment of a Sukh Sagar Medical College & Hospital Jabalpur
with 150 seats in MBBS Programme under following conditions: -

1. Institute will fulfil the norms of MCI before inspection of
Medical Council of India.

2. Institute will appoint the staff as per norms of MCI.

3. Government will neither bear any financial burden nor provide

grant to the institute.
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4. Institute will follow all the rules/conditions of MCI and
State/Central Government.

5. Institute will admit the student only after written permission
from Central Government, MCI and State Government.

6. Institute will admit the students by adopting transparent
procedure as decided by admission and fee regulatory committee
appointed by the State Government.

7. Institute will charge the fee as decided by the State Government
(admission and fee regulatory committee). No other fee will be
admissible.

It is certified that: -

1. The applicant owns and manages a 300 bedded hospital.
J- It is desirable to establish a Medical College in the public
interest.

k. Adequate clinical material as per the Medical Council of

India norms is available.

Itis further certified that in case the applicant fails to create
infrastructure for the medical college as per MCI norms and
admissions are stopped by the Central Government, the State
Government shall take over the responsibility of the students
already admitted in the college with the permission of the Central
Government.

By order in the name of Governor of Madhya Pradesh.

Sd/-

27.08.2014

(Sanjeev Shrivastava)
Deputy Secretary

Govt. of Madhya Pradesh
Medical Education Deptt.
Date /08/2014"

(emphasis supplied)

4. After issuance of the aforementioned Essentiality Certificate, the
appellant-Trust submitted a scheme to the Medical Council of India‘, for
establishment of a new medical college at Jabalpur in the name and style of Sukh
Sagar Medical College & Hospital with annual intake of 150 students in MBBS
course for the academic year 2016-17. The MCI after due inspection had

* For short, "the MCI"
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submitted a negative report to the Central Government due to gross deficiencies,
including fake records regarding the patients and resident staff, as a result of
which the Ministry of Health and Family Welfare, Government of India vide letter
dated 10.6.2016, rejected the proposed scheme. However, in light of the
directions dated 13.6.2016 issued by the Supreme Court Mandated Oversight
Committee (OC)’, the Ministry of Health and Family Welfare issued a letter on
20.8.2016 in supersession of its earlier letter, according permission to the
appellant-Trust for establishing a medical college on certain conditions
mentioned therein. This permission was valid for a period of one year, to be
renewed on yearly basis subject to the verification of the achievement of annual
targets as indicated in the scheme submitted by the Trust and revalidation of
performance Bank Guarantee. It was made clear that the process of renewal of
permission will continue till such time the establishment of medical college and
expansion of hospital facilities were to be completed and a formal recognition of
the medical college is granted in furtherance thereof. It was also made clear to the
Trust that the next batch of students in MBBS course for the academic year 2017-
18 be admitted in the college only after obtaining prior permission of Central
Government and fulfilling conditions stipulated by the SCMOC referred to in
paragraph 2 of the Letter of Permission (LoP). The MCl inspected the college and
found that the undertaking given by the management was breached and violated,
as a result of which the Central Government debarred the college for academic
years 2017-18 and 2018-19.

5. It is an admitted position that for the subsequent academic years i.e.
2017-18, 2018-19 and 2019-20, no renewal of permission was accorded to the
appellant-College. The latest assessment report of the MCI dated 3 and 4"
January, 2019, would indicate that the appellant-College was unable to rectify the
deficiencies pointed out by the Inspecting Committee of the MCI. The
deficiencies noted in the assessment report read thus: -

"

1. No orientation & basic course undergone by MEU.

2. One Lecture theatre for college lacking, hospital Lecture
Theatre not gallery type.

3. In Central Library:

- Number ofbooks less by 798
- Indian Journals less by 14
- Foreign Journals less by 06

4, Hostel accommodation less by 176 (Required 360 -available
224).

* For short, "the SCMOC"



LL.R.[2020]M.P. Sukh Sagar Medical College & Hospital Vs. State of M.P. (SC) 1975

5. Biometric device not yet installed.

6 Bed Occupancy 3.65% (15 patients on 410 beds).

7. Minor surgeries, normal deliveries, caesarean section -Nil
8 Ba, IVP-Nil, CT Scan not installed.

9 Number of admissions only 2, casualty attendance one (01).

10. Cytopathology Nil, Static X-ray in casualty - Nil
11. Separate casualty for OBGY not available.-

12. Defibrillators total 04 in OT block and are being shared between
various theatres.

13. No patients in ICCU, ICU, SICU, NICU and PICU.
14. 01 mobile 60 mA, 01 Static 800 mA, CT not available in

Radiology department.
15. No mannequins available in Pharma department.
16. No accommodation available for students in RHTC,

Students go to RHTC but notin UHTC.
17. Deficiency of Faculty 88.03% (103/117)
18. Deficiency of Residents 90.9% (60-66)

(emphasis supplied)

Resultantly, the Board of Governors in Supersession of MCI, vide letter dated
30.5.2019, declined to accept the request for renewal of permission for admission
to 150 students in MBBS course for the academic year 2019-20.

6. In this backdrop, the Additional Secretary, Medical Education
Department of Government of Madhya Pradesh, issued a show-cause notice dated
7.8.2019, calling upon the appellant to show cause as to why the Essentiality
Certificate issued in favour of the appellant-Trust should not be cancelled.

7. The appellant assailed the said show-cause notice by filing a writ petition
before the High Court of Madhya Pradesh, Principal Seat at Jabalpur®, being Writ
Petition No. 17946/2019. During the pendency of the said writ petition, the
appellant submitted response to the show-cause notice and questioned the
authority of the State Government to revoke the Essentiality Certificate, mainly
relying on the decision of this Court in Chintpurni Medical College (supra).

8. Additional Secretary, Medical Education Department, Government of
Madhya Pradesh, after giving due opportunity to the appellant and considering its
response to the show-cause notice, eventually proceeded to pass an order
directing cancellation/revocation/withdrawal of the Essentiality Certificate dated

° For short, "the High Court"
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27.8.2014. It is apposite to advert to the reasons that weighed with the authority in
cancelling the Essentiality Certificate. The authority has taken into account that
the appellant had failed to remove the deficiencies pointed out by the MCI from
time to time and no renewal of permission was granted for academic years 2017-
18,2018-19 and 2019-20 on that count. Thus, the appellant had failed to provide
even the minimum clinical material for running of a medical college, contrary to
the conditions specified in clause numbers 1, 2 and 4 of the Essentiality
Certificate. In substance, the college had failed and neglected to provide for the
minimum standards specified by the MCI for running of a medical college,
despite several opportunities given in that regard since academic year 2016 -17.
The deficiencies (as noted in the assessment report of the MCI), were gross and
had even jeopardised the academic career of the first batch of 150 students
admitted in the college during academic year 2016-17. It had also come to the
notice of the State authorities that the College had declined to impart education to
those students who had not deposited fees, which was again in violation of the
conditions specified in the Essentiality Certificate. During a joint meeting
between the Collector, Jabalpur, management of the College and students,
convened on 19.7.2019, the grievances of the students were considered and
direction was issued to the management to take corrective measures within ten
days and provide the basic minimum facilities to the students and resume the
classes. However, that did not happen. In the concluding part of the order dated
5.9.2019, therefore, it isnoted as follows:-

(xvii) Also regarding the Sukh Sagar Medical College &
Hospital, the acts of not providing proper infrastructure facilities
for the study of medical students, lack of necessary academic staff
for teaching the course, non-availability of clinical material due to
the very less numbers of patients to be admitted in the hospital, and
the fact of not granting recognition by the MCI for the Sessions
2017-18, 2018-19 and 2019-20 due to the different deficiencies,
misbehaving with the students, are the gross violation of the
conditions and basis conditions of grant of Essentiality
Certificate issued by the State Government. In this regard, due to
the failure of College Management in taking necessary action
continuously for a period of 3 years, it is itself clear that they
have been completely failed in serving the main objective of
issuance of Essentiality Certificatei.e. providing better medical
facility to the patients and increasing the numbers of medical
professionals. On the other hand, in the lack of necessary
facilities required for the medical training of the students
admitted in the session 2016-17, their future has gone in dark.
Therefore, Show Cause Notice (SCN) issued by the State
Government to the Sukh Sagar College, is in accordance with law.
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(xviii) In W.P.No. 17946/2019, Sukhsagar Medical College
& Hospital vs. State of M.P. & Ors., the Hon'ble High Court has
directed the Competent Authority to decide the present case after
taking into cognizance all the aspects related to the present case. In
this continuation, the Report of Collector, Jabalpur and the
different objections submitted by the Sukh- Sagar Medical College
Management, were examined in detail and pointwise examination
was made in compliance of the directions issued by the Hon'ble
Supreme Court in the matter of Chintpurni Medical College &
Hospital (supra). On the basis of detailed examination of all the
points, the decision to be taken by the Government is in accordance
with the interim order passed by the Hon'ble High Courtin W.P. No.
17946/2019.

Therefore, after due consideration, the State Government has
decided that the Essentiality Certificate (Desirability &
Feasibility Certificate) issued to the Sukh Sagar Medical
College & Hospital, Jabalpur vide Letter No. F 5-56/2014/1/55
dated 27" August, 2014 of the Department, is hereby cancelled
with immediate effect.

This order, shall subject to the final order passed by the Hon'ble
High Court, Jabalpur, in W.P. No. 17946/2019 titled as Sukhsagar
Medical College & Hospital vs. State of M.P. & Ors.

(emphasis supplied)

9. The appellant, therefore, amended the pending writ petition and
challenged the order dated 5.9.2019 passed by the Additional Secretary,
cancelling the Essentiality Certificate (dated 27.8.2014). Before we advert to the
impugned decision of the High Court, in passing, it is relevant to note that the
students who were admitted in the first batch for academic year 2016-17, had filed
a writ petition before the High Court being Writ Petition No. 12682/2019 for
issuing direction to the State Government to accommodate the students of
appellant-College in some other recognised Government/private colleges in the
State, in light of the conditions specified in the Essentiality Certificate, which was
still in vogue. The High Court had disposed of the said writ petition on 9.7.2019
with direction to the State authorities to consider the representation of the
concerned students and take necessary measures as per law. Eventually, after the
Essentiality Certificate was cancelled by the State Government vide order dated
5.9.2019, the concerned students belonging to the first batch of 2016-17 came to
be adjusted/reallocated in six recognised private colleges within the State of
Madhya Pradesh as per the permission granted by the Ministry of Health and
Family Welfare, Government of India vide letter dated 25.11.2019.
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10. Reverting to the impugned judgment, summarily rejecting the subject writ
petition filed by the appellant, by a speaking order, the High Court proceeded to
hold that the decision in Chintpurni Medical College (supra) does not completely
forbid the State Government from exercising power to revoke the Essentiality
Certificate. The High Court also held that the State Government acted within the
excepted categories referred to in the reported decision of this Court. Inasmuch as,
the State Government has taken into account the fraud played by the college in
securing the Essentiality Certificate, the inability of the college to provide for the
minimum standards of infrastructure and other facilities specified by the MCI for
running of a medical college and also complete loss of substratum and larger
public interest, as reasons for revocation of Essentiality Certificate by the State.
While rejecting the writ petition, however, the High Court gave liberty to the
appellant to remove the deficiencies pointed out by the MCI in its order dated
30.5.2019 and apply afresh for the Essentiality Certificate to the State
Government and if the same is refused thereafter, the appellant was free to
question such decision being a fresh cause of action. The writ petition has been
disposed of by the High Court with these observations.

11. We have heard Mr. Dushyant Dave, learned senior counsel for the
appellant, Mr. Vikas Singh, learned senior counsel for the Medical Council of
India and Mr. Saurabh Mishra, learned Additional Advocate General for the State
of Madhya Pradesh.

12.  Atthe outset, we deem it apposite to closely analyse the two-Judge Bench
decision of this Court in Chintpurni Medical College (supra). For, much emphasis
has been placed on the said decision as involving similar fact situation. Even in
that case, the medical college had started in the year 2011 in the State of Punjab.
The permission for the first batch was granted in the year 2011-12. For subsequent
academic years i.e. 2012-13 and 2013-14, no renewal of permission was granted
to the college, as it was found to be deficient during the inspection carried out by
the MCI. For the academic year 2014-15, however, a Letter of Permission (LoP)
was granted in terms of order of this Court in Hind Charitable Trust Shekhar
Hospital Private Limited vs. Union of India & Ors.’. Thereafter, no renewal of
permission was granted to the petitioner for the academic year 2015-16. The
college had applied for grant of recognition under Section 11 of the Indian
Medical Council Act, 1956" in the year 2015. During the inspection carried out by
the MCI, deficiencies to the extent of 100% came to be noted. Despite that, in
terms of the decision of this Court in Modern Dental College & Research Centre
vs. State of Madhya Pradesh’, the scheme submitted by the college was processed
further. The SCMOC directed the MCI to conduct inspection and in case the

"(2015) 2 SCC 336
* For short, "the IMC Act"
> (2016) 7 SCC 353
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college was found deficient, it was to be banned for a period of two years. The
MCI conducted inspection of the concerned college on 7.3.2017 and found it
deficient, thus recommended to the Central Government to debar the college from
admitting students against the allowed intake for two academic yearsi.e. 2017-18
and 2018-19. The above decision was unsuccessfully challenged by the
concerned college by way of a writ petition. In the meantime, the State
Government decided to withdraw the Essentiality Certificate issued to the
concerned college. That decision was challenged by way of a separate writ
petition before this Court. While considering that challenge, the Court examined
the scheme of the provisions of the IMC Act and the purpose for which
Essentiality Certificate was required to be issued by the State Government. It
noted that the same has been made condition precedent at the time of submitting
the scheme for grant of Letter of Intent (Lol)/Letter of Permission (LoP) to start a
new medical college. It noted that the State Government is required to certify by
way of Essentiality Certificate, its approval for establishment of a medical college
with a specified number of seats in public interest, and further that such
establishment is feasible. Thus, an Essentiality Certificate from the State
Government mentioning therein that it is essential to have a medical college, as
proposed by the applicant, is to prevent the establishment of a college where none
is required or to prevent unhealthy competition between too many medical
colleges. Further, the only purpose of the Essentiality Certificate is to enable the
Central Government acting under Section 10-A of the IMC Act to facilitate the
competent authority to take an informed decision for permitting the opening or
establishment of a new medical college and once the college is established, its
functioning and performance and even the derecognition of its courses is
governed by the provisions of the IMC Act and not any other law. Having said
that, in paragraph 17, the Court observed as follows: -

"17. It would be impermissible to allow any authority including a
State Government which merely issues an essentiality certificate,
to exercise any power which could have the effect of terminating
the existence of'a medical college permitted to be established by the
Central Government. This the State Government may not do either
directly or indirectly. Moreover, the purpose of the essentiality
certificate is limited to certifying to the Central Government that it
is essential to establish a medical college. It does not go beyond
this. In other words, once the State Government has certified
that the establishment of a medical college is justified, it cannot
at a later stage say that there was no justification for the
establishment of the college. Surely, a person who establishes a
medical college upon an assurance of a State Government that such
establishment is justified cannot be told at a later stage that there
was no justification for allowing him to do so. Moreover, it
appears that the power to issue an essentiality certificate is a
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power that must be treated as exhausted once it is exercised,
except of course in cases of fraud. The rules of equity and fairness
and promissory estoppel do not permit this Court to take a contrary
view."

(emphasis supplied)

The Court then went on to hold that the State Government is designated by the
1999 Regulations only for the purpose of Essentiality Certificate to justify the
establishment of a medical college within its territories and that too when
approached by a person seeking to establish a medical college. There is no direct
conferral of any power of general inspection on the State and neither can such a
power be read into the Regulations nor be implied as necessary to carry out an
expressly conferred power which does not exist. While rejecting the argument of
the State about the inherent right of the State to withdraw the Essentiality
Certificate, in paragraph 24, the Court observed thus: -

"24. The learned counsel for the State of Punjab submitted that
since the essentiality certificate certifies the availability of
adequate clinical material for the proposed medical college, as per
the Regulations, the State has the necessary power of inspection of
the college even after its establishment to ensure that there is
adequate clinical material. This submission must also be rejected
since the State is enjoined to certify adequate clinical material
only at the time of proposal of the medical college and not after
it is established. But we find from the submissions that the State
has misinterpreted the term "adequate clinical material"
completely. According to the State, "adequate clinical material"
means "people" i.e. doctors, patients, staff, etc. Whereas, the term
is understood in the field of medical education to mean data about
number of admissions, number of discharges, number of deaths,
number of surgeries, number of procedures, X-rays and
laboratories investigations. Thus, what the State is required to
certify is the data available in the region to justify the establishment
of the proposed medical college. Obviously, for the purpose of
justifying the existence of a medical college, the State's claim that it
must have the right to inspect a college after it is established to see
whether there are adequate numbers of doctors, patients, etc. to
justify its continued existence is completely hollow and
unfounded."

(emphasis supplied)

The Court then noted the argument of the State about the existence of its power
ascribable to Section 21 of the General Clauses Act, 1897". In that regard, the

" For short, " the 1897 Act"
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Court noted that the certificate is neither a notification nor an order or rule or bye-
law as contemplated by Section 21 of the 1897 Act. Further, the act of issuance of
Essentiality Certificate by the State is a quasi-judicial function. It is neither a
legislative nor an executive function as such, so as to attract Section 21 of the 1897
Act. Further, advisedly, there is no provision in the IMC Act or the 1999
Regulations empowering the State to revoke or cancel the Essentiality Certificate
once granted by it in respect of an established medical college. In absence of an
express provision in that regard and issuance of an Essentiality Certificate being a
quasi-judicial function, Section 21 of the 1897 Act will be of no avail. In other
words, the State had no power to withdraw the Essentiality Certificate once
granted in respect of an established college. At the same time, the Court following
earlier decisions of this Court observed that even in such a situation, the State
would be competent to withdraw the certificate, where it is obtained by fraud or in
circumstances where the very substratum on which the Essentiality Certificate
was granted disappears or any other reason of the like nature. For that, the Court
has referred to the decisions of this Court in /ndian National Congress (1) vs.
Institute of Social Welfare & Ors.", Industrial Infrastructure Development
Corporation (Gwalior) Madhya Pradesh Limited vs. Commissioner of Income
Tax, Gwalior, Madhya Pradesh"”, Ghaurul Hasan & Ors. vs. State of Rajasthan &
Anr"” and Hari Shankar Jain vs. Sonia Gandhi' and of the High Court of Andhra
Pradgsh in Government of Andhra Pradesh & Anr. vs. Y.S. Vivekananda Reddy &
Ors. .

13. At the outset, we may straightaway agree with the dictum in Chintpurni
Medical College (supra) that the act of the State in issuing Essentiality Certificate
is a quasi-judicial function, which view is supported by the analogy deduced from
the reported decisions referred to above. Having said that, it must follow that
Section 21 of the 1897 Act cannot be invoked and in absence of an express
provision in the IMC Act or the 1999 Regulations empowering the State
Government to revoke or cancel the Essentiality Certificate, such a power cannot
be arrogated by the State relying on Section 21. That, however, does not deprive
the State Government to revoke or withdraw the Essentiality Certificate in case
where (a) it is secured by playing fraud on the State Government, (b) the
substratum for issuing the certificate has been lost or disappears and (c¢) such like
ground, where no enquiry is called for on the part of the State Government. In
Indian National Congress (I) (supra), the Court while dealing with similar

"(2002) 5 SCC 685
?(2018) 4 SCC 494
" AIR 1967 SC 107
“(2001) 8 SCC 233
" AIR 1995 AP 1
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argument to assail the decision of the Election Commission to review its order
registering the political party, observed as follows: -

"33. However, there are three exceptions where the Commission can
review its order registering a political party. One is where a political
party obtained its registration by playing fraud on the Commission,
secondly, it arises out of sub-section (9) of Section 29-A of the Act
and thirdly, any like ground where no enquiry is called for on the
part of the Election Commission, for example, where the political
party concerned is declared unlawful by the Central Government
under the provision of the Unlawful Activities (Prevention) Act,
1967 or any other similar law."

(emphasis supplied)

And again, in paragraphs 41(3) and 41(4), while summing up the judgment, the
Courtheld as follows: -

"41. To sum up, what we have held in the foregoing paragraph is as
under:

1. xxx XXX XXX
2. XXX XXX XXX

3. However, there are exceptions to the principle stated in
paragraph 2 above where the Election Commission is not deprived
of'its power to cancel the registration. The exceptions are these:

(a) where a political party has obtained registration by
practising fraud or forgery;

(b) where a registered political party amends its
nomenclature of association, rules and regulations
abrogating therein conforming to the provisions of Section
29-A(5) of the Act or intimating the Election Commission
that it has ceased to have faith and allegiance to the
Constitution of India or to the principles of socialism,
secularism and democracy or it would not uphold the
sovereignty, unity and integrity of India so as to comply
with the provisions of Section 29-A(5) of the Act; and

(c) any like ground where no enquiry is called for on the
part of the Commission.

4. The provisions of Section 21 of the General Clauses Act cannot
be extended to the quasi-judicial authority. Since the Election
Commission while exercising its power under Section 29-A of the
Act acts quasi-judicially, the provisions of Section 21 of the
General Clauses Act have no application."”

(emphasis supplied)
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As noted earlier, even in Chintpurni Medical College (supra), the Court has
clarified that the State Government can cancel/revoke/withdraw Essentiality
Certificate in exceptional cases, by observing thus: -

"36. We may not be understood to be laying down that
under no circumstances can an essentiality certificate be
withdrawn. The State Government would be entitled
to withdraw such certificate where it is obtained by
playing fraud on it or any circumstances where the
very substratum on which the essentiality certificate
was granted disappears or any other reason of like
nature."

(emphasis supplied)

In other words, we hold that Chintpurni Medical College (supra) does not lay
down in absolute terms that the State cannot revoke the Essentiality Certificate
once granted for opening of a new medical college within the State. The
observations in paragraph 36 of the reported decision also reiterate this position
and make it amply clear that in exceptional circumstances referred to therein, the
State is free to do so.

14.  The core issue in the present appeal, therefore, is whether the decision of
the State Government, dated 5.9.2019, falls within one of the excepted categories.
The first excepted category is where the appellant had obtained the Essentiality
Certificate by playing fraud on the State Government. It is well-settled that fraud
vitiates any act or order passed by any quasi-judicial authority, even if no power
of review is conferred upon it, as held in paragraph 34 of the decision in /ndian
National Congress (I) (supra) in the following words :-

"34. Coming to the first exception, it is almost settled law that fraud
vitiates any act or order passed by any quasi-judicial authority even
if no power of review is conferred upon it. In fact, fraud vitiates all
actions. In Smithv. East Elloe Rural Distt. Council [(1956) 1 AllER
855], it was stated that the effect of fraud would normally be to
vitiate all acts and orders. In Indian Bank v. Satyam Fibres (India)
(P) Ltd. [(1996) 5 SCC 550] it was held that a power to cancel/recall
an order which has been obtained by forgery or fraud applies not
only to courts of law, but also to statutory tribunals which do not
have power of review. Thus, fraud or forgery practised by a
political party while obtaining a registration, if comes to the notice
of the Election Commission, it is open to the Commission to
deregister such a political party."

As to when it would be a case of fraud played on the State Government, would
depend on whether it was an attempt by the appellant to present facts, so as to
misrepresent the State. The fraud can either be actual or constructive fraud. The
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actual fraud is a concealment or false representation through an intentional or
reckless statement or conduct that injures another who relies on it in acting,
whereas the constructive fraud is unintentional deception or misrepresentation
that causes injury to another. The actual or constructive fraud as predicated in
Black's Law Dictionary'*is as follows: -

"actual fraud. A concealment or false representation through
an intentional or reckless statement or conduct that injures
another who relies on it in acting. - Also termed fraud in fact;
positive fraud; moral fraud."

"constructive fraud. 1. Unintentional deception or mis-
representation that causes injury to another. 2. Fraud in law.
Fraud that is presumed under the circumstances, without regard
to intent, usu. through statutorily created inference. * Fraud may
be presumed, for example, when a debtor transfers assets and
thereby impairs creditors' efforts to collect sums due. This type
of fraud arises by operation of law, from conduct that, if
sanctioned, would (either in the particular circumstance or in
common experience) secure an unconscionable advantage,
irrespective of evidence of an actual intent to defraud. - Also
termed legal fraud; fraud in contemplation of law, equitable
fraud; fraud in equity."

It may be also useful to advert to the meaning of "actionable fraud" in the Sixth
Edition of the same Law dictionary, as follows: -

""Actionable fraud. Deception practiced in order to induce another
to part with property or surrender some legal right. A false
representation made with an intention to deceive; such may be
committed by stating what is known to be false or by professing
knowledge of the truth of a statement which is false, but in either
case, the essential ingredient is a falsehood uttered with intent to
deceive. To constitute "actionable fraud," it must appear that
defendant made a material representation; that it was false; that
when he made it he knew it was false, or made it recklessly without
any knowledge of its truth and as a positive assertion; that he made
it with intention that it should be acted on by plaintiff; that plaintiff
acted in reliance on it; and that plaintiff thereby suffered injury....
Essential elements are representation, falsity, scienter, deception,
reliance and injury."

15.  Indeed, in the present case, the State Government in its order dated
5.9.2019, has adverted to several aspects including the assessment report of the
MCI and inspection report of the Committee. The substance of the reason
weighed with the State Government, as can be culled out from the stated order, is

" Black's Law Dictionary 11" Edition
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that the appellant had failed to fulfil the commitment given to the State at the
relevant time - of providing minimum infrastructure and fulfilment of the norms
of MCI and appointing the staff as per norms of MCI - for all this period and was
incapable in doing so despite repeated opportunities given since 2016 by the MCI.
Further, even though the appellant was granted conditional Letter of Permission
(LoP) for academic year 2016-17, it had failed to remove the deficiencies, as a
result of which not even the first batch could pursue or complete the medical
course in the appellant-College. The concerned students kept on making earnest
representation to the State authorities to rescue them from the hiatus situation in
which they were trapped. Indisputably, the concerned students (admitted in the
first batch of 2016-17) were eventually reallocated to another recognised college
after November, 2019, as no renewal of permission to the appellant-College was
forthcoming for three successive academic sessions i.e. 2017-18, 2018-19 and
2019-20.

16. Such circumstances reckoned by the State, by no stretch of imagination.
can be disregarded as irrelevant, intangible or imaginary. Rather, the totality of the
situation reinforces the fact that the appellant-College had failed and neglected to
discharge its commitment given to the State at the relevant time; and is incapable
of fulfilling the minimum norms specified by the MCI for starting and running a
medical college. It had thus misrepresented the State Government at the relevant
time by giving a sanguine hope of ensuring installation of minimum infrastructure
and setting up of a robust organisational structure for running of a medical college
"in a time bound programme". Therefore, it can be safely deduced that it is a case
of constructive fraud played upon the State Government. For, even after lapse of
over five years from the date of issuance of Essentiality Certificate (27.8.2014),
the appellant-College is not in a position to secure the requisite permission(s)
from the MCI and the Central Government to run a medical college as per the
scheme.

17. The State Government whilst discharging its role of parens patriae of the
student community cannot remain a mute spectator and expose them to a college,
which is deficient in many respects. The fact that no renewal permission has been
granted by the MCI for three successive academic sessions due to gross
deficiencies in the appellant-College, is itself indicative of the state of affairs in
the appellant-College, warranting a legal inference that the substratum on the
basis of which Essentiality Certificate was issued to the appellant-College had
completely disappeared. For, even the first batch of students admitted in the
appellant-College could not pursue their medical course and were eventually
reallocated by the State Government to other recognised private medical colleges
within the State as per the obligation specified in the Essentiality Certificate, after
obtaining permission of the Central Government in that behalf in November,
2019.
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18. The Essentiality Certificate was issued on the representation of the
appellant-College that it would give 150 fully trained and qualified doctors each
year to the State, thereby improving the doctor-patient ratio and provide
healthcare to the nearby population in the attached hospital. All this has become a
mirage due to the failure of the appellant-College to get permission of Central
Government for four successive academic sessions starting from 2016-17 till
2019-20. Not even one doctor has been produced by the appellant-College after
issuance of the Essentiality Certificate nor the hospital attached to the college is
provided with minimum standards specified by the MCI and is found to be grossly
deficient. On a comprehensive view of the state of affairs, the fulfilment of MCI
norms and other allied conditions must be understood as an implied imperative for
the consideration/continuation of Essentiality Certificate. For, there can be no
deviation from the standards. This being a clear case of a non-functioning college,
warranted immediate intervention of the State Government in larger public
interest and also because the substratum had disappeared. It would certainly come
within the excepted category, where the power of withdrawal of Essentiality
Certificate ought to be exercised by the State and more particularly not being a
case of an established college per se.

19. The term "established" is not defined in the IMC Act or the 1999
Regulations. The common parlance meaning of this expression, as predicated in
the Black's Law Dictionary 11"Edition, reads thus: -

"established, 1. Having been brought about or into existence. 2. Having
existed for a long period; already in long-term use. 3. Proven;
demonstrated beyond doubt. 4. Known to do a particular job well
because of long experience with good results. 5. (Ofa church or religion)
officially recognised and sponsored by the government."

In the present case, however, the appellant-College was at the threshold stage of
only opening and starting first year course for academic year 2016-17. It failed
and neglected to fulfil even the minimum benchmark of standards specified by the
MCI allowing it to run the medical college. Admittedly, no renewal permissions
from the Central Government were issued for the successive academic years. In
that sense, it is not a case of withdrawal of the Essentiality Certificate of an
"established" medical college as such. Had it been a case of well-established and a
running medical college having basic minimum infrastructure as per the
specifications of the MCI and State Government was to withdraw its Essentiality
Certificate, that matter would stand on a different footing than the case at hand,
where the college has miserably failed to ensure completion of medical course
even of the first batch for three successive academic sessions from 2016-17 due to
non-renewal of permission by the MCI.
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20. Be that as it may, there would be legitimate expectation amongst the
stakeholders, after issuance of Essentiality Certificate by the State Government,
that the applicant-college shall fulfil the basic norms specified by the MCI in a
time bound manner, so as to open the medical college and operate it as per the
norms. That, however, has not happened in the present case since August, 2014
until the issuance of subject show-cause notice in August, 2019 and passing of the
impugned order of withdrawal of Essentiality Certificate. The fact that the
applicant has made certain investments for starting the medical college, by itself,
cannot be the basis to undermine power of the State Government coupled with
duty to ensure that the medical college is established in terms of the Essentiality
Certificate within areasonable time.

21.  While dealing with the case of maintaining standards in a professional
college, a strict approach must be adopted because these colleges engage in
imparting training and education to prospective medical professionals and impact
their academic prospects. Thus, the future of the student community pursuing
medical course in such deficient colleges would get compromised besides
producing inefficient and incompetent doctors from such colleges. That would be
posing a bigger risk to the society at large and defeat the sanguine hope entrenched
in the Essentiality Certificate issued by the State.

22.  Indeed, the fact that the Essentiality Certificate given to the appellant-
College stands withdrawn, it does not follow that the need to have a new medical
college in the concerned locality or the State ceases to exist. For, the raison d'etre
behind Essentiality Certificate, amongst others, is likely improvement of doctor-
patient ratio and access to healthcare for the population in the attached hospital.
As amatter of fact, the need would get bigger due to the failure of the new medical
college to fulfil the scheme in a time bound manner in right earnest. That entails in
enhancing the mismatch of demand and supply ratio of doctors required to
achieve the medical manpower of the State. It would not be in public interest nor
appropriate for the State Government to remain a mute spectator and not move
into action when the college miserably fails to translate the spirit behind the
Essentiality Certificate within a reasonable time. By no stretch of imagination,
five years period, to fulfil the minimum requirement and standards specified by
the MCI, can be countenanced.

23. Article 47 of the Constitution of India encompassed in Directive
Principles of State Policy, enjoins the State with a duty to provide for and ensure
good public health and a constant endeavour to improve the same to effectuate the
fundamental right to life guaranteed by the Constitution to all. Thus understood,
the State's duty under Article 47 is to act as an "enabler” for the wholesome
exercise of right to life. A right to have access to proper public health care would
be of little value if the State does not create the requisite conditions for proper
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exercise of such right. Access to medical college and hospital is, no doubt, a part
of'the said conditions. In Paschim Banga Khet Mazdoor Samity & Ors. vs. State of
West Bengal & Anr."”, this Court observed that it is the "Constitutional obligation
of the State to provide adequate medical services to the people. Whatever is
necessary for this purpose has to be done."”

24.  Whatis necessary in the present factual matrix, as discussed above, is for
the State to assess the dire need of medical infrastructure within the State or the
locality, as the case may be. The very fact that an Essentiality Certificate is issued
in the first place, in itself, is a testimony of the "essentiality” of such
infrastructure. The authority of the State to grant Essentiality Certificate is both
power coupled with a duty to ensure that the substratum of the spirit behind the
Certificate does not disappear or is defeated. The exercise of power and
performance of duty with responsibility and in right earnest must co-exist.
Notably, the duty under Article 47 is, in the constitutional sense, fundamental in
the governance of the State. This duty does not end with mere grant of a
certificate, rather, it continues upto the point when essentiality of basic medical
infrastructure is properly taken care of within a reasonable time frame. Any future
application for such certificate, be it by the present appellant (in terms of
directions in this judgment) or by a different applicant, must be dealt with
accordingly, and supervision of the State must continue to ensure that the purpose
and substratum for grant of such certificate does not and has not disappeared.

25. We are conscious of the view taken and conclusion recorded in Chintpurni
Medical College (supra). Even though the fact situation in that case may appear to
be similar, however, in our opinion, in a case such as the present one, where the
spirit behind the Essentiality Certificate issued as back as on 27.8.2014 has
remained unfulfilled by the appellant-College for all this period (almost six
years), despite repeated opportunities given by the MCI, as noticed from the
summary/observation in the assessment report, it can be safely assumed that the
substratum for issuing the Essentiality Certificate had completely disappeared.
The State Government cannot be expected to wait indefinitely, much less beyond
period of five years, thereby impacting the interests of the student community in
the region and the increased doctor-patient ratio and denial of healthcare facility
in the attached hospital due to gross deficiencies. Such a situation, in our view,
must come within the excepted category, where the State Government ought to act
upon and must take corrective measures to undo the hiatus situation and provide a
window to some other institute capable of fulfilling the minimum standards/
norms specified by the MCI for establishment of a new medical college in the
concerned locality or within the State. Without any further ado, we are of the view
that the appellant-College is a failed institute thus far and is unable to deliver the

7 (1996) 4 SCC 37
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aspirations of the student community and the public at large to produce more
medical personnel on year to year basis as per the spirit behind issuance ofthe
subject Essentiality Certificate dated 27.08.2014. To this extent, we respectfully
depart from the view taken in Chintpurni Medical College (supra).

26. To complete the record, we may mention the argument of the appellant
that the attached hospital of the appellant has now been taken over by the State
Government recently for providing treatment to Covid patients. That, however,
will be of no avail to answer the matter in issue. We do not intend to dilate on this
argument any further.

27. Taking overall view of the matter, in the facts of the present case, we
uphold the order of the High Court rejecting the subject writ petition filed by the
appellant-College, whereby it had assailed the order of the State Government
dated 5.9.2019, withdrawing the Essentiality Certificate dated 27.8.2014. At the
same time, we reiterate the liberty given by the High Court to the appellant-
College to forthwith remove all the deficiencies pointed out by the MCI in its
order dated 30.5.2019 and apply afresh for the Essentiality Certificate to the State
Government and if that request is refused, to pursue appropriate remedy as per law
being a fresh cause of action.

28.  Theappeal is accordingly dismissed being devoid of merits. No order as to
costs. Pending applications, if any, are also disposed of.
Appeal dismissed

I.L.R. [2020] M.P. 1989 (SC)
SUPREME COURT OF INDIA
Before Mr. Justice R.F. Nariman & Mr. Justice Navin Sinha
Cr.A. No. 504/2020 decided on 5 August, 2020

GANGADHAR @ GANGARAM ...Appellant
Vs.
STATE OF M.P. ...Respondent

A. Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Section 8(C) & 20(b)(ii)(c) — Conscious Possession — Presumption — Held —
Appellant held guilty being owner of house (as per voter list of 2008) from
where Ganja recovered — Witness (Investigation Officer) admitted that on
very next day, appellant produced sale agreement showing that in 2009
(before registration of offence) he sold the said house to co-accused but
neither agreement nor panchayat records were ever investigated —
Prosecution failed to establish conscious possession of house with appellant
to attribute presumption against him — Poor investigation by police and gross
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mis-appreciation of evidence by Courts below — Conviction being
unsustainable is set aside — Appeal allowed. (Paras 6,12,13 &17)

®. War9® J19fer siv agardt ggref Sifefa (1985 &1 61), €IRT
8(C) T 20(b)@i)(c) — wriYd® FHeurr — syermevn — fifeiRa — srdiareff &1
9 A$H &I WH B @ 1A (2008 ST AdQral A & ITAR) <l Savmm
AT, STE 4 Mo ]S fHar war o — el @y siftrer) A iR fear
o ST arTel f&=1 ardiemeff <1 g8 <@rid gY & 2009 ¥ (3ruvTer USiiag &I+ 4 qd)
I I AT GG ad ol fama fHar o, faswa sR uwgd fear uiyg, = a1
PR AR T 2 dgrgd Afre@l &1 HH v fHar o1 — e,
fierref & fawg SUTRN fHA S 8Y, HBTH IR ST HTYd S Deoll AT
& A fawa 8T — gferd gRT ©R19 S=a9er 91 fFrae <ar-rerl §IRT |91 &1
IR Tad Jedidd — IvRIfg &1 3@ I 9 811 @ A1d IAUd &I T8 —
Idiel HoX |

B. Narcotic Drugs and Psychotropic Substance Act (61 of 1985),
Section 8(C) & 20(b)(ii)(c) — Conscious Possession — Appreciation of Evidence
— Held — Appellant identified the house and was panch witness to breaking of
lock and recovery of contraband — As per normal human prudence, why he
would identify his own erstwhile house as that of co-accused to implicate
himself — No explanation by prosecution why they have not investigated the
agreement of sale of house — Prosecution failed to establish conscious
possession. (Para6 & 11)

. wargd I19ler v awgardt garef ST (1985 &1 61), €RT
8(C) a 20(b)@i)c) — T Yd® BHeall — €ET BT JAIHT — AfEiRa —
arfiareff 9 g @) ygAE @) 3R drar arsH vd fafifivg @ sxmef &1 9a
Iefl o1 — " A9 U=l & IR, 98 &3 Bl AT« s+ & oy, @ &
qd A I ¥ AT &I 814 B Uga R S — AR §RT Dl
WG 21 {6 S/ 96 & Ay & HIR BT 49T a1 18] fobar —
JAFATST ATYd S deoll TATAT HIA H Bl & |

C. Criminal Practice — Conviction — Grounds — Held — Conviction
cannot be based on conjectures and surmises to conclude on preponderance
of probabilities, the guilt of appellant without establishing the same beyond
reasonable doubt. (Para 14)

T q1fvs® ggla — clufife — e — sififeaiRa —  srdiereff &
AT &I gfFagad Gag 4 W wfid fHAd 37 srEriaregars @) ydedr w
fraftfa o3 & forg qrwfifE &1, sgaFl ©a siedal R smranlRa =121 fear i
ol |

D. Constitution — Article 136 —Scope & Jurisdiction — Held — If this
Court is satisfied that prosecution failed to establish prima facie case,
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evidence led was wholly insufficient and there has been gross mis-
appreciation of evidence by Courts below bordering on perversity, it shall
not be inhibited in protecting the liberty of individual. (Para16)

. wiaerT — sgz8T 136 — Ifta T fereRar — sitafaiRa —
Ife g9 <A 31 dqfte sidl 2 & IS, yerm gscar yHRor I &'+
H 3l YEl, YA a1 a7 "ied |4yl ®u A uAiw o1 AR fqwdedar &)
AT P FFrad Tl §IRT Higd &1 °IR Told JeAih gall ©, a9 a8 Afad
DI TGAAAT DI IEAT HA H FHId A2 DI

Cases referred:
(2002) 9 SCC 595, (2008) 16 SCC 417.

JUDGMENT

The Judgment of the Court was delivered by
NAVIN SINHA, J. :- Leave granted.

2. The appellant assails his conviction under Section 8C read with Section
20(b)(i1)(c) of the Narcotics Drugs and Psychotropic Substances Act, 1985
(hereinafter called as "the NDPS Act") for recovery of 48 Kgs 200 gms. cannabis
(ganja), sentencing him to 10 years of rigorous imprisonment with a default
stipulation.

3. The appellant was held to be the owner of the House in question from
which the ganja was recovered, relying upon the voters list of 2008 rejecting his
defence that he had sold the house to co-accused Gokul Dangi on 12.06.2009.
Gokul Dangi has been acquitted in trial.

4. Shri Puneet Jain, learned counsel for the appellant submitted that the
conviction based on a mere presumption of ownership of the house, without any
finding of conscious possession was unsustainable. Reliance was placed on
Gopal vs. State of Madhya Pradesh, (2002) 9 SCC 595. The police had received
information that Gokul Dangi had kept contraband in his house. The appellant and
Ghasiram, the village chowkidar had identified the house of the accused to the
police when it came to the village for search and seizure. Both of them were
witness to the panchnama for breaking open the lock to the house when the
contraband was recovered. It stands to reason why the appellant would take the
police to his own house, have the lock broken to recover the contraband and
implicate himself. Ghasiram and P.W.11, were both witnesses to the sale
agreement dated 12.06.2009, Exhibit P-28 executed by the appellant in favour of
Gokul Dangi. It was produced before the police by the appellant the very next day
but was never investigated, Ghasiram has not been examined for no explicable
reasons. The entries in the village panchayat records with regard to ownership of
the house had not been investigated. The appellant was subsequently made an
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accused during investigation because of the failure of the police to investigate
properly.

5. Ms. Swarupama Chaturvedi, learned Addl. Advocate General for the
State, submitted that P.W.11 had denied being a witness to the sale agreement
alleging that his thumb impression had been impersonated. The deed was
therefore rightly held to be a forged and fabricated document confirmed by the
voter list entry of 2008 that the house belonged to the appellant. The village
panchayat records also mentioned the ownership of the appellant.

6. We have considered the submissions on behalf of the parties and have
carefully perused the evidence on record also. P.W. 6, the first investigation
officer deposed that secret information had been received of Gokul Dangi having
stored contraband in his house. The appellant and Ghasiram along with other
villagers identified the house as belonging to Gokul Dangi on 11.08.2009 leading
to recovery after the lock was broken open. The witness admitted that on
12.08.2009 itself the appellant had submitted the sale agreement dated
12.06.2009 Ex. P-28 to him but that it was never investigated by him.
Acknowledging that ownership details are mentioned in the gram panchayat
records, the witness stated that he did not investigate the same. P.W. 16, who took
over the investigation after transfer of the former recorded the statements of
Ghasiram and P.W. 11 as also of other witnesses. The appellant was then made an
accused on basis of his name being entered in the voters list of 2008. Contrary to
the evidence of P.W.6, the witness stated that the gram panchayat records had been
looked into by the former. No explanation was offered for not investigating
the sale agreement. The appellant was acknowledged not to be living in the house
from where the contraband was recovered, but was alleged to be using it as a store
room on basis of no evidence whatsoever.

7. P.W. 3 and P.W.7, the police constable who had accompanied P.W. 6,
deposed that the appellant and Ghasiram had identified the house as belonging to
Gokul Dangi which was corroborated by the panchayat records.

8. Ghasiram, as the village chowkidar was the best person in the know of the
ownership and possession of the house. He was one of the two witnesses to the
sale agreement Exhibit P-28. The prosecution for inexplicable reasons has not
examined him. P.W. 11 denied his thumb impression on the sale document
contending that it was a fabricated document. No forensic report was obtained by
the prosecution. The witness acknowledged that the appellant did not visit his own
house and lived in his new house for the last 15 years denying any knowledge who
the owner was. Yet his statement was accepted as gospel truth without any further
investigation.

9. The presumption against the accused of culpability under Section 35, and
under Section 54 of the Act to explain possession satisfactorily, are rebuttable. It
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does not dispense with the obligation of the prosecution to prove the charge
beyond all reasonable doubt. The presumptive provision with reverse burden of
proof, does not sanction conviction on basis of preponderance of probability.
Section 35(2) provides that a fact can be said to have been proved if it is
established beyond reasonable doubt and not on preponderance of probability.
That the right of the accused to a fair trial could not be whittled down under the Act
was considered in Noor Aga vs. State of Punjab, (2008) 16 SCC 417 observing:

"58. ... An initial burden exists upon the prosecution and only
when it stands satisfied, would the legal burden shift. Even then,
the standard of proof required for the accused to prove his
innocence is not as high as that of the prosecution. Whereas the
standard of proof required to prove the guilt of the accused on
the prosecution is "beyond all reasonable doubt" but it is
"preponderance of probability" on the accused. If the
prosecution fails to prove the foundational facts so as to attract
the rigours of Section 35 of the Act, the actus reus which is
possession of contraband by the accused cannot be said to have
been established.

59. With a view to bring within its purview the requirements of
Section 54 of the Act, element of possession of the contraband
was essential so as to shift the burden on the accused. The
provisions being exceptions to the general rule, the generality
thereof would continue to be operative, namely, the element of
possession will have to be proved beyond reasonable doubt."

10. The stringent provisions of the NDPS Act, such as Section 37, the
minimum sentence of 10 years, absence of any provision for remission do not
dispense with the requirements of prosecution to establish a prima facie case
beyond reasonable doubt after investigation, only where after which the burden of
proof shall shift to the accused. The gravity of the sentence and the stringency of
the provisions will therefore call for a heightened scrutiny of the evidence for
establishment of foundational facts by the prosecution.

11. It is apparent that the police being in a quandary with regard to the
ownership and possession of the house in question due to a flawed, defective and
incomplete investigation found it convenient to implicate the appellant also,
sanguine that at least one of the two would be convicted. Sri Jain is right in the
submission that according to normal human prudence, it stands to reason why the
appellant who was residing in his new house for the last 15 years would identify
his own erstwhile house as that of the accused Gokul Dangi, be a witness to the
breaking of the lock and recovery to implicate himself.

12. The appellant had produced the sale agreement, Exhibit P.28 with
promptness the very next day. It was never investigated for its genuineness by the
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police and neither were the panchayat records verified. The panchayat records are
public documents and would have been the best evidence to establish the
ownership and possession of the house. Despite the best evidence being available
the police considered it sufficient to obtain a certificate Exhibit P-37 signed by
P.W. 14 who acknowledged her signature but denied knowledge of the contents of
the certificate. The voters list entry of 2008 being prior to the sale is of no
consequence. Itis not without reason that the co-accused had absconded.

13. The appellant was held guilty and convicted in view of his name being
recorded as the owner of the house in the voters list 2008, ignoring the fact that
sale agreement was subsequent to the same on 12.06.2009. The prosecution
cannot be held to have proved that Exhibit P-18 was a fabricated and fictitious
document. No appeal has been preferred by the prosecution against the acquittal
ofthe coaccused.

14. In view of the nature of evidence available it is not possible to hold that the
prosecution had established conscious possession of the house with the appellant
so as to attribute the presumption under the NDPS Act against him with regard to
recovery of the contraband. Conviction could not be based on a foundation of
conjectures and surmises to conclude on a preponderance of probabilities, the
guilt of the appellant without establishing the same beyond reasonable doubt.

15. The police investigation was very extremely casual, perfunctory and
shoddy in nature. The appellant has been denied the right to a fair investigation,
which is but a facet of a fair trial guaranteed to every accused under Article 21 of
the Constitution. The consideration of evidence by the Trial Court, affirmed by
the High Court, borders on perversity to arrive at conclusions for which there was
no evidence. Gross misappreciation of evidence by two courts, let alone poor
investigation by the police, has resulted in the appellant having to suffer
incarceration for an offence he had never committed.

16.  Normally this Court in exercise of its jurisdiction under Article 136 of the
Constitution does not interfere with concurrent findings of facts delving into
appreciation of evidence. But in a given case, concerning the liberty of the
individual, if the Court is satisfied that the prosecution had failed to establish a
prima facie case, the evidence led was wholly insufficient and there has been
gross misappreciation of evidence by the courts below bordering on perversity,
this Court shall not be inhibited in protecting the liberty of the individual.

17. The conviction of the appellant is held to be unsustainable and is set aside.
The appellant is acquitted. He is directed to be set at liberty forthwith unless
wanted in any other case.

18. The appeal is allowed.
Appeal allowed
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A. Motor Vehicles Rules, M.P. 1994, Rule 55-A and Motor Vehicles
Act (59 0f 1988), Section 41(6) & 211 — Registration Numbers to Motor Vehicles
— Prescribed Fee — Validity — Held — Assignment of “distinctive Marks” i.e.
registration number to motor vehicle, which includes power to reserve and
allocate them for a specific fee, is a distinct service for which State or their
authorities (Registering Authority) are entitled to charge a prescribed fee —
Rule 55-A is not in excess of powers conferred upon State by the Act of 1988
or Central Rules — Rule is not ultra vires— Appeal allowed.  (Paras 39 & 40)
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B. Motor Vehicles Rules, M.P. 1994, Rule 55-A and Motor Vehicles
Act (59 of 1988), Section 41(6) — Powers of State — Held — Rule 55-A is within
the ambit of powers delegated to State and directly related to performance of
its functions u/S 41(6) for which it could legitimately claim a fee, as was done
through Rule 55-A. (Para40)
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C. Motor Vehicles Rules, M.P. 1994, Rule 55-A and Motor Vehicles
Act (59 of 1988), Section 65(1) & 211 — Power to frame Rules — Held —
Generality of the power u/S 65(1) to frame Rules is sufficient alongwith
Section 211 to conclude that State Government has the authority to prescribe
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a fee for reserving certain numbers or distinguishing marks to be assigned as
registration numbers. (Paras 29,30 & 33)
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JUDGMENT

The Judgment of the Court was delivered by

S. RAVINDRA BHAT, J. :- This appeal challenges a judgment of the Madhya
Pradesh High Court which quashed Rule 55A of the Motor Vehicles Rules, 1994
(hereafter "the State Rules") framed by the Madhya Pradesh State (hereafter "the
state") and published by it. The respondent (hereafter "the vehicle owner") had
approached the High Court, contending that the said rule was u/tra vires the state's
power under the Motor Vehicles Act, 1988 (hereafter "the Act"), and the Central
Motor Vehicle Rules, 1989 (hereafter "the Central Rules"). The High Court
accepted his contentions.

2. The vehicle owner purchased the motorcycle in May, 2004 and applied for
its registration on 25-05-2004 before the concerned registering authority, through
the prescribed application in Form No. 20. By an order (of 27-05-2004), the
registering authority rejected the application, stating that the vehicle owner's
claim for allotment of registration number 'MP-KL-4646' could not be accepted,
as the petitioner had not paid the required fee prescribed for allotment of that
number. The motorcycle was allotted another number (MP20-KL-5100) which
the petitioner did not want. He therefore, approached the High Court in writ
proceedings, contending that allotment of a particular number on payment of a fee
(provided in Rule 55A) was contrary to and inconsistent with the provisions of
Section 41 and the powers conferred on the State Government to frame rules
under Section 65 of the Act of 1988. He challenged the amendment incorporated
in the State Rules of 1994 by a notification dated 15.02.2001. He also sought a
direction to the registration authority that he should be assigned the number 4646
for his motorcycle. Under Rule 55A, this number was reserved by the State to be
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assigned by a separate procedure. The Rules, particularly Rule 55A prescribed not
only the procedure but also a special fee for assigning such reserved numbers
(which included 4646, which the vehicle owner insisted should be allotted to
him). He contended that Rule 55A, was u/tra vires the provisions of the Act.

3. Mr. Saurabh Mishra, learned counsel for the State relied upon the scheme
of the Act, and highlighted that while Section 41(2) undoubtedly conferred the
power to prescribe rules and also a fee to allot registration numbers, yet Section
41(6) was specific in that even while the Central Government was authorized to
allot certain numbers to the State, the further or onward registration or assignment
of those numbers as registration numbers was left to the State.

4. Learned counsel argued that the State Rules were framed by virtue of the
powers conferred under section 65 of the Act, which empowers the State to inter
alia, make rules with regard to issue or renewal of certificate of registration, as
well as amounts to be charged for such registration. It was also argued that under
Section 211 of the Act, the State is entitled to levy a fee with respect to
applications submitted for issuing certificates, licenses or registrations and as the
State fixed the procedure for allotment of registration mark by reservation
exercising powers under Section 211, such procedure is in accordance with the
law. It was argued by Mr. Mishra, that by virtue of Section 41 (6), the registering
authority can assign to any vehicle for display on it, a distinguishing mark known
as the registration mark. It is submitted that in this instance, since Rule 55A
merely empowers the registering authority to assign a specific registration mark,
on demand to the concerned person, the power exercised is relatable to Section
41(6), and the High Court's conclusions are erroneous.

5. It was pointed out by Mr. Mishra that the responsibility of assigning
registration mark to motor vehicles is that of the State Government. He
emphasized that Section 64 (d) of the Act empowers the Central Government to
"prescribe the manner and the form in which the registration mark of the vehicles
is to be displayed". The Central Government has in fact, specified the form and the
manner of display of registration marks on motor vehicles, under Rules 50 and 51
of the Central Rules. The issue raised by the petitioner relates to allocation of a
particular registration series, which is within the exclusive domain of the
concerned registering authority of the State. The Central Government is not
concerned with the allocation of distinguished registration marks.

6. Learned counsel argued that the powers of the central government and the
states were clearly delineated; no doubt, the Central Government had exclusive
domain over the allocation of particular numbers or series of numbers to the
states, and could prescribe the fee to be paid when applications are made for
registration. However, under Section 41(6), once a series of numbers (or alpha
numeric series) is allotted to a state, the procedure to be followed and the fee to be
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prescribed for assigning the concerned numbers as registration of individual
vehicles is that of the state. The registering authority is none other than a state
designated official or agency.

7. Reliance was placed on Offshore Holdings (P) Ltd. v. Bangalore
Development Authority' by Mr. Mishra, who drew the attention of this court to
observations that when two laws, one by the Centre and the other by the state, are
alleged to be in conflict (or repugnant to each other) the court should not readily
infer repugnancy, but should:

"ignore an encroachment which is merely incidental in order to
reconcile the provisions and harmoniously implement them. If
ultimately, the provisions of both the Acts can coexist without
conflict, then it is not expected of the courts to invalidate the law in
question. "

8. This court had also observed that the doctrine of supremacy of federal
laws under Article 254 should:

"normally be resorted to only when the conflict is so patent and
irreconcilable that coexistence of the two laws is not feasible. Such
conflict must be an actual one and not a mere seeming conflict
between the entries in the two lists. While entries have to be
construed liberally, their irreconcilability and impossibility of
coexistence should be patent."

9. Mr. Mishra also relied on other decisions of this court, highlighting that
conflict of laws or repugnancy between state and central laws should not be
readily inferred, under the Constitution, but rather, the courts should first attempt
at harmonizing the two sets of apparently conflicting norms.” Counsel also relied
on Sarkari Sasta Anaj Vikreta Sangh v. State of M.P’ and urged that the course
adopted by the state to assign specific registration numbers through a separate
procedure, was in fact a result of popular demand, since many people wanted such
specific registration numbers for numerological, astrological and religious
reasons. He submitted that the state could have even resorted to its executive
powers without framing a rule, since the task of assigning numbers fell within its
domain, under the scheme of the Act.

10.  Itwasargued thatareading of Section 211 along with Section 65(2)(d) and
(k) clearly indicates that the State Government can make rules with regard to the
subjects on which it is specifically empowered to do so. As far as the registration

'(2011) 3 SCC 139

* Fatehchand Himmatlal v. State of Maharashtra [(1977) 2 SCC 670],; Union of India v. Shah Goverdhan
L. Kabra Teachers' College [(2002) 8 SCC 228] and Girnar Traders v. State of Maharashtra

[(2011) 3 SCC 1].

*(1981) 4 SCC 471.
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of motor vehicles and prescribing fees for registration are concerned, the power is
of the State Government to prescribe rules for providing the procedure for
assigning or renewing registration numbers, through the registering authority.
Stressing that Section 211 was erroneously interpreted by the High Court, learned
counsel submitted that it clearly empowered the state to prescribe a fee not
otherwise provided, in respect of a service provided by it. Counsel argued that the
state provided a separate service, i.e. allocating specific desired numbers to
vehicle owners, for which it could well claim a fee, over and above the registration
fee prescribed by the Central Government, under Section 41(2).

11. Learned counsel lastly submitted that the generality of the provisions of
Section 65(1) and the deployment of the expression "without prejudice to the
generality of provisions of sub-section (1)"in Section 65(2), together with Section
65(2)(p) were meant to clothe the state government with the power to impose a fee
for the kind of services involved in the present dispute. He relied on the judgment
in Academy of Nutrition Improvement v. Union of India* where this court had
interpreted a pari materia expression ("in particular and without the generality of
the foregoing power, such rules may provide for all or any of the following
matters™). This court had observed, in that judgment, as follows:

"Statutes delegating the power to make rules follow a standard
pattern. The relevant section would first contain a provision

granting the power to make rules to the delegate in general terms,

by using the words 'to carry out the provisions of this Act' or 'to

carry out the purposes of this Act'. This is usually followed by
another sub-section enumerating the matters/areas in regard to
which specific power is delegated by using the words 'in particular
and without prejudice to the generality of the foregoing power,

such rules may provide for all or any of the following matters."
Interpreting such provisions, this Court in a number of decisions
has held that where power is conferred to make subordinate
legislation in general terms, the subsequent particularization of
the matters/topics has to be construed as merely illustrative and
not limiting the scope of the general power. Consequently, even if
the specific enumerated topics in section 23(14) may not empower
the Central Government to make the impugned rule (Rule 44-1),

making of the Rule can be justified with reference to the general
power conferred on the central government under section 23 (1),

provided the rule does not travel beyond the scope of the Act."

*(2011) 8 SCC 274.
* Section 2(1), The Prevention of Food Adulteration Act, 1954.
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12. Service of notice of the present proceedings was complete, upon the
respondent vehicle owner. He has however chosen to remain absent. Having
regard to the public importance of issues involved in the present case, Mr. Manoj
Swaroop, learned senior counsel, was asked to assist this court as amicus curiae
which he did, with much industry and ardor. The amicus urged this court not to
disturb or interfere with the judgment under appeal. He outlined the scheme of the
Act, and underlined Sections 41(1), (2), (3), (6) and (the now deleted’ s. 41(13)),
and contended that there was a clear demarcation of powers of the state and
central governments. Highlighting the delineation of rule making powers under
Section 64 (by the central government) and under Section 65 (by the state
government) it was submitted that the subject of prescription of fee for allotment
of registration was exhausted; the central government had exclusive authority to
prescribe the particulars required, the form to be used for applying’ and the form
of registration certificates for various kinds of vehicles’. Thus, the state had no
power to prescribe fees, much less prescribe by-rules for a procedure for
assigning specific numbers to various applicants. It was argued that even the
power of allocation of a sequence of numbers to individual states was reserved to
the central government alone. These ruled out prescription of any further fee, or
creation of a separate procedure for assigning specific numbers, and charging
higher amounts from desirous applicants/ vehicle owners.

13. Mr. Swaroop argued that Section 211 states that if by any rule, the Central
or the State Government is empowered to make under the Motor Vehicles Act,
then the Central Government or the State Governments, notwithstanding the
absence of any express provision, are empowered to provide for levy of such fees
in respect of various items like applications, applications for amendment to the
issue of certificates and other matters provided therein. It was argued that to levy
a fee under Section 211, a provision should exist empowering the Central
Government or the State Government to make such a rule. Such power cannot be
exercised in regard to matters for which the Act does not give power to the State
Government to make Rules. Since the power to prescribe a fee for registration of a
motor vehicle is vested in the Central Government under Section 41(2), the power
to levy a fee under section 211 can be exercised by the State Government only if'it
is empowered under the Act to prescribe fees for the purpose of registration of a
motor vehicle. The Act does not empower the State Government to levy fees for
registration of a vehicle; therefore, no fees can be prescribed for allotment of a
registration mark for a motor vehicle, exercising powers under Section 211. It was
submitted that the so called right of assigning the registration number is only the

° By virtue of amendment through Act 32 of 2019, by Parliament.
" Form 20, attached to the Central Rules.
* Form 23 and 23A, attached to the Central Rules.
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last step in the process of allotment, for which the Central Government levies a fee
under Section41(2).

14.  Mr. Swaroop argued that the state is conferred with power only to make
rules providing the procedure for issue or renewal of certificate or recovery of
amount or amounts under sub-section (13) of Section 14 i.e., to prescribe the
amount to be paid for delay on the part of the owner to file an application for
registration of motor vehicle under sub-section (1) of Section 41 or under sub-
section (8) of Section 41 for renewal of motor vehicles registration. These
provisions do not empower the state to make a rule fixing the fee to be charged for
registration of a motor vehicle. It is, therefore, clear that under the Act, the power
to prescribe a fee for registration of motor vehicles is only conferred on the
Central Government, and in exercise of the such power, the Central Government
has already fixed the fee under Rule 81 of the Central Motor Vehicle Rules, 1989.

15.  Next, reliance was also placed on Sections 47(7), 49(4) and 50(5) of the
Act. The amicus contended that these provisions specifically conferred powers
upon the state to prescribe amounts as fee for transfer of registration of vehicles on
their removal from one state to another; for obtaining no objection certificate from
the registering authority, and upon transfer of ownership. He therefore, urged that
the splitting up of an indivisible process, by drawing a distinction between
"allotment" of numbers by the Centre and their onward assignment by the state
registering authority and the charging of a separate fee for the latter, was
impermissible. The absence of specific provisions enabling the state to prescribe
amounts as fees, for particular enumerated services, showed Parliamentary intent
to exclude the state from levying a fee for "assigning" a registered number, for an
act for which the Central government had prescribed a fee under Section 41(2).
Counsel also urged that the provision of Section 41(2) had the effect of excluding
the power of prescribing any fee in relation to registration of vehicles, including
the state's powers under Section 65 and 211.

16. Mr. Swaroop sought to contrast the provisions of the now repealed Motor
Vehicles Act, 1939, with the Act. He contended that Section 41(2) manifested
Parliamentary intent to exclude state power in respect of a subject matter, where
such power had previously existed. He highlighted that under the old law,
individual states were free to prescribe fees according to varying standards. The
Act however, was an improvement, because a single power of one fee, could be
prescribed under Section41(2).

17. The amicus lastly relied on a notification issued by the Central
Government” which had assigned specified groups of letters "for use as
registration mark for each State and Union Territory to be followed by the code

’S.0. 444(E) date 12 June, 1989.
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number of the Registering Authority to be allotted by the State Government or, as
the case may be the Administrator, not exceeding four figures, to be used as
registration mark." It was urged that the notification, after setting out in tabular
form, the letters assigned to various states and union territories, further directed
that whenever the four figures referred to earlier "reached 9999, the next series
shall begin with the alphabet 'A’ followed by not more than four figures and
thereafter with alphabet 'B' followed by not more than four figures andso on..."

18. Counsel asserted that this exercise exhaustively resulted in allotment of
letters and numbers to the concerned states, which then merely had to follow a
procedure of assigning them, on the basis of a pre-determined sequence. Under no
circumstances could the state or the registering authority pick out a few or some
numbers for special assignment, and charge a separate, higher fee.

19.  Learned counsel relied on Distt. Council of United Khasi and Jaintia Hills
v. Sitimon Sawian" where, this court construed the term "allot" and held that

"The word "allot" according to standard dictionaries means,
distribute by lot, or in such a way that the recipients have no
choice, to assign as a lot or apportion to; and the word "allotment"
means, apportioning; the action of allotting; share allotted to one;
small portion of land let out for cultivation."

20.  Itwas submitted that allotment of a registration, and prescribing a fee, for
that purpose, under Section 41(2) similarly enfolds within the term, the entire
process, including the kind of application, payment of fee, the form to be used, etc.
All these are within the domain of the Central Government; the state cannot
segregate the last limb and seek to recover a fee for "assigning" the actual number
to individuals. Learned counsel also relied on the judgment in /ndian Medical
Assn.v. Union of India", where it was held that

"66. The word "allot", in its verb form, is defined by Concise
Oxford Dictionary [ 8th Edn., Oxford University Press (1990)] to
include the meaning of the act to give or apportion to, distribute
officially to. Allotment is what results from such an act i.e. an
apportionment. The word "reserve" is defined to also include the
meaning of "order to be specifically retained or allocated for a
particular person”, and the word "reservation" is the act or an
instance of reserving or being reserved. The word "allocate" is
defined to include the meanings of an act to assign or devote
something for a purpose or to a person. "

(1971) 3 SCC 708 at p. 712.
"(2011) 7 SCC 179 at p. 217
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Mr. Swaroop lastly relied on the decision of this court in Jantia Hill Truck
Owners Assn. v. Shailang Area Coal Dealer & Truck Owner Assn."

21.  The learned Additional Solicitor General, Mr. Vikramjit Banerjee,
appearing for the Union, supported the state's position. He urged that under
Section 39 of the Act, every motor vehicle plying on roads should be registered.
Section 40 of the Act, prescribes that such registration is made by the concerned
registering authority of the State Government under whose jurisdiction the owner
of the vehicle resides or has a place of business. It is the duty of the concerned
registering authority of the State Government to assign a registration mark to the
vehicle as per Section 41(6) of the Act. Every application for registration of motor
vehicles should be accompanied with the fees as specified by the Central
Government. The Central Government has already specified fees for registration
of'vehicles under Rule 81 of the Central Rules.

22. The ASG urged that Section 64(d) of the Act empowers the Central
Government to prescribe the manner and the form in which the registration mark
of the vehicles is to be displayed. Accordingly, the Central Government has
specified the form and the manner of display of registration marks on the motor
vehicles under Rules 50 and 51 of the Central Rules. The issue in this case, i.e.
relating to the allocation of a particular registration number concerns the
registering authority of the State Government, and not the Union. It was argued
that under Section 65 of the Motor Vehicles Act, 1988, the State Governments are
vested with the power to frame rules on issues pertaining to registration of motor
vehicles, which are not covered under Section 64 of the Act. Under 65(2)(b) of the
Act, the appointment, functions and jurisdiction of registering and other
prescribed authorities fall under the purview of the State Government. Moreover,
under Section 65(2)(b) of the Act, the States are vested with power to make rules
on any other matter relating to registration of motor vehicles, which need to be
specified. Allocation of a registration mark is the responsibility of the concerned
State Government. The States are competent to make rules for this purpose.
Provisions ofthe Act

23.  The relevant provisions of the Act are reproduced below:

""39. Necessity for registration.—No person shall drive any motor
vehicle and no owner of a motor vehicle shall cause or permit the
vehicle to be driven in any public place or in any other place unless
the vehicle is registered in accordance with this Chapter and the
certificate of registration of the vehicle has not been suspended or
cancelled and the vehicle carries a registration mark displayed in
the prescribed manner:

(2009) 8 SCC 492 at p. 500.
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Provided that nothing in this section shall apply to a motor vehicle
in possession of a dealer subject to such conditions as may be
prescribed by the Central Government.

40. Registration, where to be made. — Subject to the provisions of
section 42, section 43 and section 60, every owner of a motor
vehicle shall cause the vehicle to be registered by a registering
authority in whose jurisdiction he has the residence or place of
business where the vehicle is normally kept.

41. Registration, how to be made. — (1) An application by or on
behalf of the owner of a motor vehicle for registration shall be in
such form and shall be accompanied by such documents,
particulars and information and shall be made within such period
as may be prescribed by the Central Government: Provided that
where a motor vehicle is jointly owned by more persons than one,
the application shall be made by one of them on behalf of all the
owners and such applicant shall be deemed to be the owner of the
motor vehicle for the purposes of this Act.

(2) An application referred to in sub-section (1) shall be
accompanied by such fee as may be prescribed by the Central
Government.

(3)The registering authority shall issue to the owner of a motor
vehicle registered by it a certificate of registration in such form
and containing such particulars and information and in such
manner as may be prescribed by the Central Government.

(4)In addition to the other particulars required to be included in
the certificate of registration, it shall also specify the type of the
motor vehicle, being a type as the Central Government may,
having regard to the design, construction and use of the motor
vehicle, by notification in the Official Gazette, specify.

(5)  The registering authority shall enter the particulars of the
certificate referred to in sub-section (3) in a register to be
maintained in such form and manner as may be prescribed by the
Central Government.

(6) The registering authority shall assign to the vehicle, for
display thereon, a distinguishing mark (in this Act referred to as
the registration mark) consisting of one of the groups of such of
those letters and followed by such letters and figures as are
allotted to the State by the Central Government from time to time
by notification in the Official Gazette, and displayed and shown on
the motor vehicle in such form and in such manner as may be
prescribed by the Central Government.

skeskeskoskosk
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64. Power of Central Government to make rules. — The
Central Government may make rules to provide for all or any of
the following matters, namely:

(a) the period within which and the form in which an application
shall be made and the documents, particulars and information it
shall accompany under sub-section (1) of section 41,

(b) the form in which the certificate of registration shall be made
and the particulars and information it shall contain and the
manner in which it shall be issued under sub-section (3) of section
41;

(c) the form and manner in which the particulars of the certificate
of registration shall be entered in the records of the registering
authority under sub-section (5) of section 41,

(d) the manner in which and the form in which the registration
mark, the letters and figures and other particulars referred to in
sub-section (6) of section 41 shall be displayed and shown;, 1. Ins.
byAct540f1994, 5. 19 (we.f. 14-11-1994).

(e) the period within which and the form in which the application
shall be made and the particulars and information it shall contain
under sub-section (8) of section 41,

(Hthe form in which the application referred to in sub-section (14)
of section 41 shall be made, the particulars and information it
shall contain and the fee to be charged,

(g) the form in which the period within which the application
referred to in sub-section (1) of section 47 shall be made and the
particulars it shall contain,

(h) the form in which and the manner in which the application for
"No Objection Certificate" shall be made under sub-section (1) of
section 48 and the form of receipt to be issued under sub-section
(2) of section 48;

(i)the matters that are to be complied with by an applicant before
no objection certificate may be issued under section 48;

(j) the form in which the intimation of change of address shall be
made under sub-section (1) of section 49 and the documents to be
submitted along with the application,

(k) the form in which and the manner in which the intimation of
transfer of ownership shall be made under sub-section (1) of
section 50 or under sub-section (2) of section 50 and the document
to be submitted along with the application;
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() the form in which the application under sub-section (2) or sub-
section (3) of section 51 shall be made;

(m) the form in which the certificate of fitness shall be issued under
sub-section (1) of section 56 and the particulars and information it
shall contain;

(n) the period for which the certificate of fitness granted or
renewed under section 56 shall be effective;

(0) the fees to be charged for the issue or renewal or alteration of
certificates of registration, for making an entry regarding transfer
of ownership on a certificate of registration, for making or
cancelling an endorsement in respect of agreement of hire-
purchase or lease or hypothecation on a certificate of registration,
for certificates of fitness for registration marks, and for the
examination or inspection of motor vehicles, and the refund of
such fees.

(p) any other matter which is to be, or may be, prescribed by the
Central Government.

65.  Power of State Government to make rules. — (1) A State
Government may make rules for the purpose of carrying into effect
the provisions of this Chapter other than the matters specified in
section 64.

(2) Without prejudice to the generality of the foregoing power,
such rules may provide for—

(a) the conduct and hearing of appeals that may be preferred
under this Chapter (the fees to be paid in respect of such appeals
andthe refund of such fees);

(b) the appointment, functions and jurisdiction of registering
and other prescribed authorities;

(c) the exemption of road-rollers, graders and other vehicles
designed and used solely for the construction, repair and
cleaning of roads from all or any of the provisions of this
Chapter and the rules made thereunder and the conditions
governing such exemption;

(d) the issue or renewal of certificates of registration and fitness
and duplicates of such certificates to replace the certificates
lost, destroyed or mutilated;

(e) the production of certificates of registration before the
registering authority for the revision of entries therein of
particulars relating to the gross vehicle weight,
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(f) the temporary registration of motor vehicles, and the issue of
temporary certificate of registration and marks;

(g) the manner in which the particulars referred to in sub-
section (2) of section 58 and other prescribed particulars shall

be exhibited;

(h) the exemption of prescribed persons or prescribed classes of
persons from payment of all or any portion of the fees payable
under this Chapter;

(i) the forms, other than those prescribed by the Central
Government, to be usedfor the purpose of this Chapter;

(j) the communication between registering authorities of
particulars of certificates of registration and by owners of
vehicles registered outside the State of particulars of such
vehicles and of their registration;

(k) the amount or amounts under sub-section (13) of section 41
or sub-section (7) of section 47 or sub-section (4) of section 49
or sub-section (5) of section 50,

() the extension of the validity of certificates of fitness pending
consideration of applications for their renewal;

(m) the exemption from the provisions of this Chapter, and the
conditions and fees for exemption, of motor vehicles in the
possession of dealers;

(n) the form in which and the period within which the return
under section 62 shall be sent;

(0) the manner in which the State Register of Motor Vehicles
shall be maintained under section 63;

(p) any other matter which is to be or may be prescribed. "

s sk sk sk koskok ok

211. Power to levy fee. — Any rule which the Central Government
orthe State Government is empowered to make under this Act may,
notwithstanding the absence of any express provision to that
effect, provide for the levy of such fees in respect of applications,
amendment of documents, issue of certificates, licences, permits,
tests, endorsements, badges, plates, countersignatures,
authorisation, supply of statistics or copies of documents or orders
and for any other purpose or matter involving the rendering of any
service by the officers or authorities under this Act or any rule
made thereunder as may be considered necessary:

Provided that the Government may, if it considers
necessary so to do, in the public interest, by general or special
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order, exempt any class of persons from the payment of any such
feeeitherinpartorinfull. "

Analysis and Conclusions

24.  As is evident from the relevant extracts of the Act, Section 39 obliges
every vehicle owner to secure a registration; every owner has to register his
vehicle by approaching the registering authority (designated by the State by virtue
of Section 65(2)(b)" of the Act).

25. Section 41(1), the next in sequence, enables the Central Government to
prescribe the form for application for such registration. There are two provisos to
this; the second proviso added in 2019 states that in case of a new motor vehicle,
the application for registration in that State shall be made by the dealer of such
motor vehicle, if the new motor vehicle is registered in the same State. By Section
41(2), the application for registration has to be accompanied by "such fee as may
be prescribed by the Central Government." By Section 41(3), the registering
authority has to issue the certificate of registration in the name of the owner in
such form containing the relevant particulars as prescribed by the Central
Government.

26. Section 41(6) the interplay of which, with Section 41(2), is directly in
issue -enacts that the registering authority "shall assign to the vehicle for display
thereon a distinguishing mark consisting of one of the groups of such of those
letters and followed by such letters and figures as are allotted to the State by the
Central Government from time to time". Now, this provision is divided into two
parts. Although the duty of the registering authority to assign the "distinguishing
mark" has been enacted as the first event, in reality, in sequence, the allotment of
groups of letters followed by such letters and figures (which find mention in the
latter part of the provision), that are allotted to the State by the Central
Government would be an event that occurs prior to the assignment of such
distinguishing mark and number. The notification of 12.06.1989 issued by the
Central Government in exercise of this power to allocate numbers under Section
41(6) has allocated distinguished groups of letters to each individual State and
UT. According to the notification, this group of letters is to be followed by the
code number of the registering authority "fo be allocated by the State Government
or the Administrator of the UT". The notification, after setting out the groups of
letters, goes on to state that where four figures referred to earlier in it, (i.e. the
notification) reaches 9999, the next series shall begin with the alphabet A
followed by not more than four figures and thereafter with alphabet B, and so on.

" Section 65(2)(b) of the Act reads as follows:
(2) without prejudice to the generality of the foregoing power, such rules may provide for :
XXXX XXXX XXXX

(b) the appointment, functions and jurisdiction of registering and other prescribed authorities.
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This notification from its facial reading clothes the state government or the UT
administration, with the distinct task of allotting the code number and thereafter
assigning the numerics (the four numbers in question).

217. The reasoning of the High Court, in its impugned judgment is that the field
of prescribing the fee for an application for registration has been exclusively
conferred upon the Union Government, thus excluding from its sweep any State
power to claim any manner of fee or amount as part of that task. The amicus
characterized the impugned Rule 55A as segregating and separating the last step
in one indivisible process of allotment of a registration mark.

28. The High Court, in addition, also concluded that Section 211 was of no
consequence and could not be pressed into service by the State Government
inasmuch as the field of charging fees for allotment of registration numbers was
fully occupied by Section 41(2). Italso held that by the same logic, the state had no
power to make rules under Section 65(2) to charge any fee in this regard. The
amicus had made reference to Section 65(2)(k) which explicitly talks of the power
of the State to prescribe the amount or amounts payable under Section 41(13);
Section 47(7), Section 49(4) or Section 50(5). Each of these provisions was also
relied upon to state that whenever Parliament intended to empower the State
Government to charge fee or amounts, it did so expressly and that the rule of
expressio unius est exclusio alterius applied in the circumstances.

29. This Court is of the opinion that the High Court, in its impugned
judgement, lost sight of the true import of Section 211. The existence of specific
provisions empowering the State (such as Sections 41(13), 47(7), 49(4) and
50(5)), means that the power of the State to claim or charge amounts is
specifically recognized by express provisions. Further, there are certain services
and functions for which the State is empowered to levy fees. It is precisely to
cover these contingencies, i.e. where the service is rendered or some function
performed, that the State is empowered by a residual provision (much like the
Central Government with which it shares the power concurrently) to levy fees. In
this respect, it would be useful to note that Section 211 is cast in wide terms and
that any rule which the Central Government or the State Government is
empowered to make under this Act may, notwithstanding the absence of any
express provision to that effect, provide for the levy of such fees in respect of
applications, amendment of documents, issue of certificates, licences, permits,
tests, endorsements, badges, plates, countersignatures, authorisation, supply of
statistics or copies of documents or orders and for any other purpose or matter
involving the rendering of any service. Clearly, therefore, the Parliament intended
that contingencies not covered by a specific power to levy fees or amounts, which
entailed some activity on the part of the State, including rendering of any service
could be legitimately charged or subjected to the levy of fee or amounts.
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30. The assignment of numbers by the registering authority, as seen earlier,
through an official/agency or department notified by the State Government,
cannot be seen as a mere step - albeit at the fag-end of the registration allotment
process. In fact, though it is the culmination of the allotment process, it is
nevertheless an important step. The state, in the opinion of this Court, is entitled to
indicate its choice or manner of assigning by prescribing a particular set of
procedures for the assignment of numbers. Thus, for instance, the assignment of
the concerned "code" - to the individual registering authorities followed by the
assignment of numerics may follow a predetermined pattern which may be
district wise, state government department wise (in the case of publicly owned
vehicles), different sequences for buses and heavy vehicles and so on. If such a
predetermined choice can be made by prescribing the mode of assignment, it is
both regulatory and at the same time indicative of State policy. Per se, the Court
cannot brush aside the element of service which may be involved - especially if
the general public or a sub-section of it, wishes to choose particular numbers for
various considerations. Such "fancy" numbers or "auspicious" numbers may well
therefore have to be set apart having regard to the peculiar socio-cultural needs of
the people of the state. It is in such an event that the availability of such numbers
and their reservation as a choice and the power of their assignment assumes
importance. In the impugned Rule 55A" in the present instance, introduced in
2001 through amendment by the State of M.P., prescribes four different fees -

"* 55A4. Allotment of registration mark. - (1) On receipt of an application made in writing by any person to the
registering authority for reservation of registration mark, the registering authority shall reserve the
registration mark in the following manner:-

(a) Registration marks from 1 to 9 in any series prevalent within the jurisdiction of Registering Authority,
shall be reserved on payment of fee of Rs. 15,000/- (Rupees Fifteen Thousand) for each registration mark.

(b) For reservation of registration mark from number 10 to 100 in any series prevalent within the jurisdiction
of the Registering Authority, on payment of fee of Rs. 12,000/- (Rupees Twelve Thousand) for each
registration mark.

(¢) For reservation of registration mark number, 101, 111, 123, 200, 202, 222, 234, 300, 303, 333, 345, 400,
404, 444, 456, 500, 505, 555, 567, 600, 606, 678, 700, 707, 777, 786, 789, 800, 808, 888, 900, 909, 999, 1000,
1001, 1010, 1111, 1112, 1212, 1213, 1221, 1234, 1313, 1314, 1331, 1414, 1415, 1515, 1516, 1616, 1617,
1661, 1717, 1718, 1771, 1818, 1819, 1881, 1919, 1929, 1991, 2000, 2002, 2020, 2021, 2112, 2121, 2122,
2222, 2223, 2323, 2324, 2332, 2345, 2424, 2425, 2442, 2525, 2526, 2552, 2626, 2627, 2662, 2727, 2728,
2772, 2828, 2829, 2882, 2929, 2930, 2992, 3000, 3003, 3030, 3113, 3131, 3132, 3223, 3232, 3233, 3333,
3334, 3434, 3435, 3443, 3456, 3535, 3536, 3553, 3636, 3637, 3663, 3737, 3738, 3773, 3838, 3839, 3883,
3939, 3940, 3994, 4000, 4004, 4040, 4041, 4114, 4141, 4142, 4224, 4242, 4243, 4334, 4343, 4344, 4444,
4445, 4545, 4546, 4554, 4567, 4646, 4647, 4664, 4747, 4748, 4774, 4848, 4849, 4884, 4949, 4950, 4994,
5000, 5005, 5050, 5051, 5115, 5151, 5152, 5225, 5252, 5253, 5335, 5353, 5354, 5445, 5454, 5455, 5555,
5556, 5656, 5657, 5665, 5678, 5757, 5758, 5775, 5858, 5859, 5885, 5959, 5960, 5995, 6000, 6006, 6060,
6061, 6116, 6161, 6162, 6226, 6262, 6263, 6336, 6363, 6364, 6446, 6464, 6465, 6558, 6565, 6666, 6667,
6767, 6768, 6776, 6789, 6869, 6886, 6969, 6970, 6996, 7000, 7007, 7070, 7071, 7117, 7171, 7172, 7227,
7272, 7273, 7337, 7373, 7374, 7447, 7474, 7475, 7557, 7575, 7576, 7667, 7676, 7677, 7777, 7778, 7878,
7887, 7979, 7980, 7997, 8000, 8008, 8080, 8081, 8181, 8182, 8228, 8282, 8283, 8338, 8383, 8384, 8448,
8484, 8558, 8585, 8586, 8668, 8686, 8687, 8778, 8787, 8788, 8888, 8889, 8989, 8998, 9(X)0, 9009, 9090,
9091, 9119, 9191, 9192, 9229, 9292, 9293, 9339, 9393, 9394, 9449, 9494, 9495, 9559, 9595, 9596, 9669,
9696, 9697, 9779, 9797, 9798, 9889, 9898, 9899, 9999, on payment of fee of Rupees 10,000/~ (Rupees Ten
Thousand) for each registration mark.
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X 15000/- for the registration marks 1 to 9 in any series prevalent within the
jurisdiction of the registering authority; and I 12000/- for reservation of marks
from 10 to 100 in any series within the jurisdiction of the registering authority. For
reservation of large series of numbers indicated in Rule 55A(c), X 10000/- and X
2000/~ for reservation of any other number or numbers within 1000 from the last
number assigned in the serial order.

31.  Inaddition to charging such fees, the registering authority is enjoined by
Rule 55A(2) to follow the principle of first-come-first-serve in reserving
particular numbers; and to allot the registration mark reserved upon production of
the vehicle along with the application in Form-20 (of the Central Rules), provided
the vehicle is compliant with the provisions of the Act and Rules. By Rule 55A(d),
the reservation of the mark would be cancelled if the vehicle is not produced for
allotment within three months from the date of allotment. Obviously, this is meant
to avoid abuse of the reservation process by trafficking in numbers, by providing
finite time within which such numbers can be used.

32.  Quite like in the case of fees for assignment of particular numbers, certain
other services too are contemplated under the Act. Section 56(1)" directs that no
transport vehicle would be deemed to be validly registered unless it carries a

(d) For reservation of any other number not specified in subclauses (a), (b) and (c) of this rule within
thousand numbers from the last number assigned in serial order on payment of a fee of Rs. 2000/- (Rupees
Two Thousand) for each registration mark.

(2) The Registering Authority while reserving the registration mark on the application of any person shall
strictly adhere to the following guidelines :-

(a) The Registering Authority shall reserve the registration mark on the basis of 'first come first served’
principle.

(b) If there is more than one application on a day for particular registration mark as specified above the
reservation of registration mark shall be done in accordance with the serial number on the cash receipt
regarding payment of the amount of fee.

(c) The registration mark reserved shall be allotted on production of the vehicle alongwith the application in
Form-20 of the Central Motor Vehicles Rules, 1989 and when the vehicle is found complying with the
provisions of the Motor Vehicles Act, 1988 and the rules made thereunder for registration of a motor, vehicle.
(d) The reservation of registration mark shall stand automatically cancelled if the vehicle is not produced for
allotment of registration number within three months from the date of reservation of registration mark.

(e) The amount of the fee paid for reservation of registration mark shall not be refundable.

() The registration mark cancelled under clause (d) can be re-reserved by the Registering Authority in
accordance with the above procedure.

" 56. Re-assignment of registration number under certain condition. - (1) State Government may, by
general or special order, direct all Registering Authority of the State, to reassign the new number under the
Act, in place of number allotted under the Motor Vehicles Act, 1939 (No. 4 of 1939) in respect of all or any
class of vehicles and also prescribe the manner and condition thereof, and the provision of sub-section (6) of
Section 41 of the Act shall apply in this respect.

(2) State Government while issuing order under sub-rule (1), shall provide a reasonable time which shall not
be less than six months within which the owner of such vehicle shall obtain new number.

(3) No fee shall be charged for the assignment of new number under sub-rule (1), if the owner applies within

the prescribed time. Where the application is received after the expiry of prescribed period, a late fee of Rs.

100/- shall be payable.
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certificate of fitness. Such fitness certificate is to be issued by authorized testing
stations [by Section 56(2)]. Section 43 enables the owner of a motor vehicle to
apply to any registering authority or other authority which may be prescribed by
the State Government to have the vehicle temporarily registered. This provision
contains a non-obstante clause. Various provisions of the Act deal with orders of
higher authorities and appellate authorities. Implicit with this is the power to issue
copies of such decisions. Further, in cases where individuals or parties interested
seek to duplicate or acquire extra copies of such orders, a separate category of
service is provided. Likewise, wherever duplicates of documents such as
Registration Certificates etc. are issued, necessarily, a service is performed. Rule
62 of the M.P. Rules of 1994 provided for fees to be charged in respect of various
such services (temporary registration or extension thereof in different classes of
vehicles); copies of miscellaneous applications, duplicate certificate of fitness for
different classes of vehicles and so on. An overall reading of the M.P. Rules and
the Act therefore clearly establishes that besides the express authorization to levy
fees or collect amounts, both the Central Government and the State Government
are empowered - in fact duty bound to extend certain services in the performance
of such duties. Both these bodies, i.e. the Central and State Governments would
therefore, be acting within their authority to charge or levy fees.

33.  If there are any further doubts on this issue, the generality of the power
under Section 65(1) to frame rules, in the opinion of this Court is sufficient along
with Section 211, to conclude that the State Government has the authority to
prescribe a fee for reserving certain numbers or distinguishing marks to be
assigned as registration numbers. It has not been shown how the setting apart of or
reservation of some numbers - here, a fraction of the large potential batch of
numbers which the registering authority can otherwise assign to vehicles, is per se
arbitrary or unreasonable. Neither were any such arguments urged before this
Court.

34. This Court has in the past observed that whenever a State confers rule
making power or empowers delegated legislation, i.e. and where or wherever the
statute first lays out a general provision authorizing subordinate legislation or the
framing of separate legislation to carry out the purposes of that Act, and uses the
expression "in particular and without generality of the foregoing powers" ,
followed by another delegation which enumerates specific powers preceded by
expressions such as "in particular and without the generality of the foregoing
powers," the particularization is only illustrative and does not subsume the
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general power. The State had relied upon the decision in Academy of Nutrition
(supra) which was to that effect. There are other decisions as well on this issue."’

35.  This court has, in the past, held that when a central enactment clothes the
state with the power, or tasks it to do a thing such as grant of lease of minor
minerals, an implicit power to charge lease rent or royalty must be read into the
state's power. In D.K. Trivedi & Sons v. State of Gujarat, the court held:"

"40. the grant of a mining lease would thus provide for the
consideration for such grant in the shape of surface rent, dead rent
and royalty. The power to make rules for regulating the grant of
such leases would, therefore, include the power to fix the
consideration payable by the lessee to the lessor in the shape of
ordinary rent or surface rent, dead rent and royalty. If this were not
so, it would lead to the absurd result that when the government
grants a mining lease, it is granted gratis to a person who wants to
extract minerals and profit from them. Rules for regulating the
grant of mining leases cannot be confined merely to rules
providing for the form in which applications for such leases are to
be made, the factors to be taken into account in granting or
refusing such applications and other cognate matters. Such rules
must necessarily include provisions with respect to the
consideration for the grant. Under Section 15(1), therefore, the
State Governments have the power to make rules providing for
payment of surface rent, dead rent and royalty by the lessee to the
government."

36.  InJaintia Hill Truck Owners Assn", this court had pertinently observed in
the context of services rendered by weighment, through third party, agencies,
where the state enabled charging of fee, that:

"28. Where the State or the State-controlled agencies render
services for the purpose of effectuation of the provisions of a
Central Act, it, in our opinion, is entitled to charge a reasonable
amount in respect thereof- We may, in this behalf, refer to a

"See Afzal Ullahv. State of U.P. (1964) 4 SCR 991 which held that:
"It is now well settled that the specific provisions such as are contained in the several clauses of Section
298(2) are merely illustrative and they cannot be read as restrictive of the generality of powers
prescribed by Section 298(1) (vide King Emperor v. Sibnath Banerji (AIR 1945 PC 156] ). If the powers
specified by Section 298(1) are very wide and they take in within their scope bye-laws like the ones with
which we are concerned in the present appeal, it cannot be said that the powers enumerated under
Section 298(2) control the general words used by Section 298(1)."

Refer also: Rohtak & Hissar District Electric Supply Co Ltd v State of UP 1966 (2) SCR 863; Bharat Sanchar

Nigam Ltdv. Telecom Regulatory Authority of India and (2014) 3 SCC 222; K. Ramanathan v. State of Tamil

Nadu (1985)2SCC 116.

"7 (1986) Supp. SCC 20, at p. 54.

1 Supra, fn. 12.
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decision of this Court in T. Cajee v. U. Jormanik Siem [AIR 1961
SC 276 : (1961) 1 SCR 750] . The question which arose for
consideration therein was as to whether in absence of any law
regulating the appointment and succession of chiefs and headmen,
a notice issued to the respondent therein to show cause as to why
he should not be removed from his office, was valid."

37. The decision cited in Jaintia Hill (supra) - i.e., T. Cajee v U. Jormanik
Siem" considered the validity of appointment of a village headman by an
autonomous district council, under provisions of the Sixth Schedule to the
Constitution of India. The High Court upheld the argument that a conferment of
legislative power (conferred upon the District Council) if not exercised, did not
empower the council to issue appointment in the absence of rules. This court
disapproved the High Court's reasoning and held that:

"With respect, it seems to us that the High Court has read far more
into Para 3(1)(g) than is justified by its language. Para 3(1) is in
fact something like a legislative list and enumerates the subjects
on which the District Council is competent to make laws. Under
Para 3(1)(g) it has power to make laws with respect to the
appointment or succession of Chiefs or Headmen and this would
naturally include the power to remove them. But it does not follow
from this that the appointment or removal of a Chief’is a legislative
act or that no appointment or removal can be made without there
being first a law to that effect. The High Court also seems to have
thought that as there was no provision in the Sixth Schedule in
terms of Articles 73 and 162 of the Constitution, the administrative
power of the District Council would not extend to the subjects
enumerated in Para 3(1). Now Para 2(4) provides that the
administration of an autonomous district shall vest in the District
Council and this in our opinion is comprehensive enough to
include all such executive powers as are necessary to be exercised
for the purposes of the administration of the district... "

38.  The other decision, cited in Jaintia Hill (supra), i.e., Surinder Singh v.
Central Government” states the proposition in the following terms:

"Where a statute confers powers on an authority to do certain acts
or exercise power in respect of certain matters, subject to rules, the
exercise of power conferred by the statute does not depend on the
existence of rules unless the statute expressly provides for the
same. In other words framing of the rules is not a condition
precedent to the exercise of the power expressly and unconditionally
conferred by the statute. The expression 'subject to the rules’ only

1961 (1) SCR 750.
* (1986) 4 SCC 667.
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means, in accordance with the rules, if any. If rules are framed, the
powers so conferred on authority could be exercised in
accordance with these rules. But if no rules are framed there is no
void and the authority is not precluded from exercising the power
conferred by the statute."”

39. This court therefore, holds that the assignment of "distinctive marks" i.e.
registration numbers to motor vehicles (which includes the power to reserve and
allocate them, for a specific fee) is a distinct service for which states or their
authorities (such as the registering authorities, in this case) are entitled to charge a
prescribed fee. Rule 55A of the MP Rules is not therefore, in excess of the powers
conferred upon the state, by the Act or the Central Rules.

40. This court notices that the impugned judgment proceeded on the
assumption that the state was not competent to make the legislation. The use of
that expression, at best can be characterized as misconceived. In the present case,
the state of M.P. derived its powers to frame the concerned rules, through the
provisions of the Motor Vehicles Act itself. The question, therefore, of
repugnance as properly understood, did not arise; rather it was a case whether the
state government, as one of the delegated authorities, was empowered through
Parliamentary law to frame the rule that it did. At best, the issue that arose was
whether the offending rule (Rule 55A) was ultra vires the Act or the Central Rules.
In the opinion of this court, the impugned rule was within the ambit of the powers
delegated to the state, and directly related to performance of its functions under
Section 41(6), for which it could legitimately claim a fee, as was done through
Rule 55A.

41. Before parting with this judgment, the court records its gratitude to Mr.
Manoj Swaroop, Senior Advocate for acting as amicus and ably marshalling all
arguments that could be mustered to assist this court.

42. The appeal has to succeed, in view of the above reasoning. The impugned
judgment is therefore set aside. The appeal is accordingly allowed, but without an
order as to costs.

Appeal allowed
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L.L.R. [2020] M.P. 2016 (SC)
SUPREME COURT OF INDIA
Before Mr. Justice Ashok Bhushan, Mr. Justice R. Subhash Reddy &
Mr. Justice M.R. Shah
C.A. No. 3195-3196/2020 decided on 17 September, 2020

TRUSTEES OF H.C. DHANDATRUST ...Appellant
Vs.
STATE OF M.P. & ors. ...Respondents

A. Stamp Act, Indian (2 of 1899), Section 40(1)(b) — Deficit Stamp
Duty — Penalty — Quantum — Held — Imposition of extreme penalty i.e. ten
times of the duty or deficient portion thereof cannot be based on mere factum
of evasion of duty — It is not the case of Collector that conduct of appellant
was dishonest or contumacious — This Court earlier concluded that it is only
in the extreme situation, penalty needs to be imposed to the extent of ten
times — Penalty reduced to five times — Appeals partly allowed.
(Paras 21, 23, 25 & 26)
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B. Stamp Act, Indian (2 of 1899), Section 40 — Penalty — Aims &
Objects — Held — Purpose of penalty generally is a deterrence and not
retribution — Public authority should exercise the discretion reasonably and
notin oppressive manner. (Para21)
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ASHOK BHUSHAN, J. :- Leave granted.
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2. The appellant by these appeals challenges the judgment of learned Single
Judge of the High Court of Madhya Pradesh, Bench at Indore in Writ Petition
No.8888 0f 2011 dated 30.03.2017 dismissing the Writ Petition of the appellant as
well as the judgment dated 04.09.2017 of the Division Bench dismissing the Writ
Appeal filed by the appellant against the judgment of the learned Single Judge.
The Division Bench has dismissed the writ appeal vide its judgment dated
04.09.2017 holding it as not maintainable.

3. Brief facts of the case giving rise to these appeals are:

Late Shri Harish Chand Dhanda, a Minister in erstwhile Government of
Maharaja Holkar of Indore received the free gift of land measuring 108,900 sq.ft.
(one lac eight thousand nine hundred) situate at Yeshwant Niwas Road, Indore by
Order No.58 0f 22.04.1946. Late Shri H.C. Dhanda got constructed in the above
piece of land, a building known as 'Hotel Lantern'. Another piece of land situate at
5, Ravindra Nath Tagore Marg, Indore was gifted to Late Shri H.C. Dhanda by his
father-in-law late Col. V.B. Jadhav on 05.10.1948. Late Shri H.C. Dhanda
possessed various other movable and immovable properties in the city of Indore
with which we are not concerned in the present appeals. Late Shri H.C. Dhanda
executed his last Will dated 26.10.2002. In his Will he mentioned his movable and
immovable properties apart from the above two immovable properties and by his
Will he created a Trust in which he appointed his son, Yogesh Dhanda as
Chairman of Trust, Shri B.J. Dave, Chartered Accountant, Indore and one Shri
Chhaganlal Nagar as member. The above two immovable properties apart from
other properties were put in Trust under the aforesaid Will. All Trustees under the
Will were the executors of the Will. Shri H.C. Dhanda died on 05.07.2003.

4. A meeting of Board of Trustees was held on 06.04.2005. A resolution was
passed by Executors/Trustees to transfer and vest area by executing a Deed of
Transfer with a site plan from the trustees to beneficiaries by registering the same.
On 21.04.2005 a Deed of Assent was executed between M/s H.C. Dhanda Trust, a
private trust as one part and Jogesh Dhanda and others as other part. By Deed of
Assent the Trustees/Executors gave assent to complete the title of the Legatees
and vest absolutely and forever in their favour both Lantern Hotel and Jahaj
Mahal property. A notice was issued by the Collector of Stamps, District Indore
stating that in Deed of Assent dated 21.04.2005 proper stamp duty has not been
paid, 22.03.2007 was fixed for appearance. The notice further stated that why
deficit stamp duty of Rs. 1,62,82,150/-on the document dated 21.04.2005, and ten
times penalty should not be imposed. The Trust appeared before the Collector of
Stamps and filed its objection. The Collector of Stamps passed an order dated
22.09.2008 holding the Deed of Assent dated 21.04.2005 as a gift deed. The
Collector held that under Indian Stamp Act, 1899, the stamp duty payable on a gift
deed would be 8% of the market value, Municipal duty 1% and Janpad duty 1%.
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The Collector found deficit duty to the extent of Rs.1,28,09,700/- and also
imposed ten times penalty i.e. Rs.12,80,97,000/-. The order called upon the Trust
to deposit amount of Rs.14,09,06,700/- within thirty days. Aggrieved against the
order of Collector, Reference Application was filed by the appellant before the
Board of Revenue, Madhya Pradesh, Gwalior. Board of Revenue vide its order
dated 25.10.2011 upheld deficiency of stamp duty of Rs.1,28,09,700/- and ten
times penalty of Rs.12,80,97,000/-. The order called upon the Trust to deposit
amount of Rs.14,09,06,700/-within thirty days. Board of Revenue vide its order
dated 25.10.2011 upheld the order of the Collector dated 22.09.2008 and
dismissed the Reference Application. Challenging the order of the Board of
Revenue as well as the Collector of Stamps a Writ Petition No.8888 of 2011 was
filed by the appellant in the High Court of Madhya Pradesh. Learned Single Judge
of the High Court vide its judgment dated 30.03.2017 dismissed the writ petition.
Learned Single Judge upheld the order of the Collector by which deficiency in the
stamp duty and ten times penalty was imposed.

5. An SLP was filed in this Court challenging the order of the learned Single
Judge by the appellant which was withdrawn by the appellant on 4.5.2017 seeking
liberty to file writ appeal in the High Court. The writ appeal was filed by the
appellant being Writ Appeal No.255 of 2017 which has been dismissed by the
Division Bench on 4.9.2017 holding the writ appeal as not maintainable.
Aggrieved against the aforesaid two orders these appeals have been filed by the
appellant.

6. This Court by its order dated 10.11.2017 issued limited notice to the
following effect:
"Issue notice, returnable in six weeks, limited to the quantum of
penalty that has been imposed by the Collector (Stamps).

Subject to the condition that stamp duty is paid within a period
of one month, there shall be stay of the order qua the penalty."

7. Inresponse to the above notice the respondents have appeared.

8. We have heard Shri A K. Chitale, learned senior counsel, for the appellant
and Shri Tushar Mehta, learned Sohcltor General, for the State.

9. Shri A.K. Chitale, learned senior counsel appearing for the appellant
submits that the Deed of Assent executed on 21.04.2005 is referable to Section
331 and 332 of Indian Succession Act, 1925. Shri Chitale submitted that
document in question is not a Gift Deed. Shri Chitale submits that the penalty
imposed by the Collector of Stamps was wholly illegal. There was no dishonest
conduct on the part of the appellant, Deed of Assent was executed bona fide on
which there was no deficiency in the stamp duty. Shri Chitale submits that no
reason has been given by the Collector of Stamps as to why maximum penalty of
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ten times was imposed on the appellant while determining the stamp duty. Shri
Chitale submits that the Collector of Stamps has not exercised his jurisdiction in
reasonable and fair manner and imposition of ten times penalty on the appellant
deserves to be set aside.

10. Shri Tushar Mehta, learned Solicitor General refuting the submission of
counsel for the appellant contends that nature of document having been found to
be gift the Collector has rightly determined the deficiency in the stamp duty and
imposed ten times penalty. Shri Mehta submits that there was clear intention of
the appellant to evade the payment of stamp duty which clearly called for
imposition of ten times penalty. Shri Mehta referred to the order of Board of
Revenue and submits that Board of Revenue has also upheld imposition of ten
times penalty by holding that the applicant has executed Deed of Assent
suppressing the facts intentionally due to which there has been loss of stamp duty.
This can neither be termed as wrong nor illegal.

11.  We have considered the submissions of the parties and perused the
records.
12. Only question to be determined in these appeals is as to whether the

imposition of ten times penalty by the Collector of Stamps under Section 40 of the
Indian Stamp Act, 1899 was validly imposed or not.

13.  The Collector of Stamps vide its order dated 22.09.2008 determined the
nature of document dated 21.04.2005 as Gift Deed. The Collector of Stamps in his
order also proceeded to determine the market value of property, Lantern Hotel
situate at Yashwant Niwas Road and Jahaj Mahal situate in Ravindra Nath Tagore
Marg, on the market value of both afove properties stamp duty payable was
determined as Rs.1,28,09,900/-, stamp duty of Rs.200/- only having been paid on
the document deficit duty was determined as Rs.1,28,09,700/-. The Collector of
Stamps by the same order also imposed ten times penalty of Rs.12,80,97,000/-.

14.  Before we proceed to consider the respective submissions, it is useful to
extract the order of the Collector of Stamps which contains the discussion
regarding imposition of penalty, which is as follows:

........ In the above background, the deed in question is
classified in the category of a gift deed. The total market value of the
property in question in the position of year 2005-06 under the document
is fixed at market value Rs.12,80,99,000/-, on which total stamp duty of
Rs.1,28,09,900/- is payable. Only Rs.200/- stamp duty has been paid on
the document. Thus, remaining stamp duty Rs.1,28,09,700/- and, since
the party has not mentioned the actual nature of the document with an
intention to escape the duty, therefore, under Section 40 of the Indian
Stamp Act, 1899, ten times penalty Rs.12,80,97,000/-is imposed. Thus,
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total Rs.14,09,06,700/- shall be deposited in the treasure within 30
days."

15. Section 40 of Indian Stamp Act, 1899 provides for Collectors power to
stamp instruments impounded. Section 40(1) which is relevant for the present
case which is as follows:

"40. Collectors power to stamp instruments impounded. — (1)
When the Collector impounds any instrument under section 33, or
receives any instrument sent to him under section 38, sub-section (2),
not being an instrument chargeable with a duty not exceeding ten naye
paise only or a bill of exchange or promissory note, he shall adopt the
following procedure: —

(a) if he is of opinion that such instrument is duly stampeded or
is not chargeable with duty, he shall certify by endorsement
thereon that it is duly stamped, or that it is not so chargeable, as
the case may be;

b) if he is of opinion that such instrument is chargeable with
duty and is not duly stamped, he shall require the payment of the
proper duty or the amount required to make up the same,
together with a penalty of five rupees; or, if he thinks fit, an
amount not exceeding ten times the amount of the proper duty or
of the deficient portion thereof, whether such amount exceeds
or falls short of five rupees:

Provided that, when such instrument has been
impounded only because it has been written in contravention
of section 13 or section 14, the Collector may, if he thinks fit,
remit the whole penalty prescribed by this section."

16. According to Section 40(1)(b) if the Collector is of opinion that such
instrument is chargeable with duty and is not duly stamped, he shall require the
payment of the of the proper duty or the amount required to make up the same,
together with a penalty of the five rupees; or, if he thinks fit, an amount not
exceeding ten times the amount of the proper duty or of the deficient portion
thereof. The statutory scheme of Section 40(1)(b) as noticed above indicates that
when the Collector is satisfied that instrument is not duly stamped, he shall
require the payment of proper duty together with a penalty of the five rupees. The
relevant part of Section 40(1)(b) which falls for consideration in these appeals is:

"or, if he thinks fit, an amount not exceeding ten times the amount of the proper
duty or deficient portion thereof."

17. The amount of penalty thus can be an amount not exceeding ten times. The
expression "an amount not exceeding ten times" is preceded by expression "'if he
thinks fit". The statutory scheme, thus, vest the discretion to the Collector to
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impose the penalty amount not exceeding ten times. Whenever statute transfers
discretion to an authority the discretion is to be exercised in furtherance of objects
of the enactment. The discretion is to be exercised not on whims or fancies rather
the discretion is to be exercised on rational basis in a fair manner. The amount of
penalty not exceeding ten times is not an amount to be imposed as a matter of
force. Neither imposition of penalty of ten times under Section 40(1)(b) is
automatic nor can be mechanically imposed. The concept of imposition of penalty
of ten times of a sum equal to ten times of the proper duty or deficiency thereof
has occurred in other provisions of the Act as well. We may refer to Section 35(a)
in this context is as follows:

"35. Instruments not duly stamped inadmissible in
evidence, etc. — No instrument chargeable with duty shall be admitted
in evidence for any purpose by any person having by law or consent of
parties authority to receive evidence, or shall be acted upon, registered
or authenticated by any such person or by any public officer, unless such
instrument is duly stamped :

Provided that—

(a) any such instrument shall be admitted in evidence on
payment of the duty with which the same is chargeable, or,
in the case of any instrument insufficiently stamped, of the
amount required to make up such duty, together with a
penalty of five rupees, or, when ten times the amount of the
proper duty or deficient portion thereof exceeds five rupees,
of'a sum equal to ten times such duty or portion;

b).. ..

18.  Itisrelevanttonotice that Section 35 contemplates that when ten times the
amount of the proper duty of or deficient portion thereof exceeds five rupees, of a
sum equal to ten times such duty or portion is required to be deposited. Under
Section 39 Collector is empowered to refund penalty. As noticed above under
Section 35(a) there is no option except to pay sum equal to ten times of such duty
or deficient portion but Section 39 empowers the Collector to refund any portion
of the penalty in excess of five rupees which is expressed in following words: "if
he thinks fit refund any portion of the penalty in excess of five rupees which has
been paid in respect of such instrument."

19. The legislative intent which is clear from reading of Sections 33,35,38 and
39 indicates that with respect to the instrument not duly stamped, ten times
penalty is not always retained and power can be exercised under Section 39 to
reduce penalty in regard to that there is a statutory discretion in Collector to refund
penalty.
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20. Section 39(1)(b) of the Indian Stamp Act, 1899 came for consideration
before this Court in Gangtappa and another vs. Fakkirappa, 2019(3) SCC 788 (of
which one of us Ashok Bhushan, J. was a member). This Court noticed the
legislative scheme and held that the legislature has never contemplated that in all
cases penalty to the extent of ten times should be ultimately realized. In paragraph
16 following has been laid down by this Court:

"16. Deputy Commissioner under Section 38 is empowered to
refund any portion of the penalty in excess of five rupees which has been
paid in respect of such instrument. Section 38 Sub-section (1) again uses
the expression "if he thinks fit". Thus, in cases where penalty of 10 times
has been imposed, Deputy Commissioner has discretion to direct the
refund of the penalty in facts of a particular case. The power to refund the
penalty Under Section 38 clearly indicates that legislature have never
contemplated that in all cases penalty to the extent of 10 times should be
ultimately realised. Although the procedural part which provides for
impounding and realisation of duty and penalty does not give any
discretion Under Section 33 for imposing any lesser penalty than 10
times, however, when provision of Section 38 is read, the discretion
given to Deputy Commissioner to refund the penalty is akin to exercise
of the jurisdiction Under Section 39 where while determining the
penalty he can impose the penalty lesser than 10 times." 20.

The expression "if he thinks fit" also occurs in Section 40 sub-
clause (b). The same legislative scheme as occurring in Section 39 is also
discernible in Section 40(b), there is no legislative intentment that in all
cases penalty to the extent of ten times the amount of proper stamp duty
or deficient portion should be realised. The discretion given to Collector
by use of expression "if he thinks fit" gives ample latitude to Collector to
apply his mind on the relevant factors to determine the extent of penalty
to be imposed for a case where instrument is not duly stamped.
Unavoidable circumstances including the conduct of the party, his intent
are the relevant factors to come to a decision.

21.  Thepurpose of penalty generally is a deterrence and not retribution. When
a discretion is given to a public authority, such public authority should exercise
such discretion reasonably and not in oppressive manner. The responsibility to
exercise the discretion in reasonable manner lies more in cases where discretion
vested by the statute is unfettered. Imposition of the extreme penalty i.e. ten times
of the duty or deficient portion thereof cannot be based on the mere factum of
evasion of duty. The reason such as fraud or deceit in order to deprive the Revenue
or undue enrichment are relevant factors to arrive at a decision as to what should
be the extent of penalty under Section 40(1)(b).

22.  Wemay refer to judgment of this Court in Peteti Subba Rao vs. Anumala S.
Narendra, 2002 (10) SCC 427. This Court had occasion to consider in the above
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case provisions of Section 40 of the Indian Stamp Act, 1899. Referring to Section
40 this Court made following observation in paragraph 6:

"6........ The Collector has the power to require the person
concerned to pay the proper duty together with a penalty amount which
the Collector has to fix in consideration of all aspects involved. The
restriction imposed on the Collector in imposing the penalty amount is
that under no circumstances the penalty amount shall go beyond ten
times the duty or the deficient portion thereof. That is the farthest limit
which meant only in very extreme situations the penalty need be
imposed up to that limit. It is unnecessary for us to say that the Collector
is not required by law to impose the maximum rate of penalty as a matter
of course whenever an impounded document is sent to him. He has to
take into account various aspects including the financial position of the
person concerned."

23.  This Court in the above case categorically held that it is only in the very
extreme situation that penalty needs to be imposed to the extent of ten times.

24.  The Collector by imposing ten times penalty in his order has given the
reason for imposition as "the party has not mentioned the actual nature of the
document with the intention to escape the duty". When the Collector found
intention to escape the duty, it was the case of imposition of penalty but whether
the reason given by the Collector is sufficient for imposition of extreme penalty of
ten times is the question which needs to be further considered. The High Court
while considering the question of imposition of penalty of ten times has also given
almost same reason in following words:

n

........ But in the present case the complete title has been transferred by
Trust to Jogesh Dhanda and Ishan Dhanda in the name of Deed of
Assent. Therefore, there was intention to evade the heavy stamp duty on
such transaction. Therefore, the Collector of Stamp has rightly imposed
10 times penalty which is maximum under the Act.

In view of the above, I do not find any merit in this writ petition.
The same is hereby dismissed."

25. No other reasons have been given either by the Collector or by the High
Court justifying the imposition of maximum penalty of ten times. It is not the case
of Collector that the conduct of the appellant was dishonest or contumacious.
The High Court 1in its judgment has noticed that although the resolution was
passed on 06.04.2005 to execute the Deed of Transfer by Trustees in favour of
Jogesh Dhanda and Ishan Dhanda, but later on they deliberately executed the deed
in the name of Deed of Assent on a stamp paper of Rs.200/-. For the reason given
by the Collector as well as by the High Court that there was intention to evade the
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stamp duty in describing the document as Deed of Assent the imposition of the
penalty was called for but in the facts and circumstances and the reasons which
have been given by the Collector of Stamps as noticed above we are satisfied that
this was not a case of imposition of extreme penalty of ten times of deficiency of
stamp duty. Taking into consideration all facts and circumstances of the case, we
are of view that ends of justice will be served in reducing the penalty imposed to
the extent of the halfi.e. five times of deficiency in the stamp duty.

26.  Inresultthe appeals are allowed the order of the Collector of Stamps dated
22.09.2008 is modified to the extent that penalty imposed of ten times of
Rs.12,80,97,000/- is modified into five times penalty i.e. Rs.6,40,48,500/-. The
appeals are partly allowed to the above extent.

Appeal partly allowed

I.L.R. [2020] M.P. 2024 (FB)
FULL BENCH
Before Mr. Justice Ajay Kumar Mittal, Chief Justice,
Mr. Justice Sanjay Yadav & Mr. Justice Vijay Kumar Shukla
W.P. No. 25364/2019 (Jabalpur) decided on 21 September, 2020

TRINITY INFRASTRUCTURE (M/S) ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

(Alongwith W.P. Nos. 10711/2019, 18737/2019, 18776/2019,
19313/2019, 24869/2019, 24870/2019, 25365/2019, 25704/2019, 25932/2019,
26091/2019, 26097/2019, 26589/2019, 27371/2019, 27378/2019, 27530/2019,
129/2020, 690/2020, 703/2020, 945/2020, 948/2020, 954/2020, 1005/2020,
1006/2020, 1010/2020, 1665/2020, 1667/2020, 1670/2020, 1739/2020,
1744/2020, 1746/2020, 1862/2020, 2138/2020, 2141/2020, 2143/2020,
2144/2020, 2160/2020, 2444/2020, 2620/2020, 2623/2020, 2625/2020,
2626/2020, 2628/2020, 2734/2020, 3044/2020, 3045/2020, 3046/2020,
5243/2020, 5412/2020, 6087/2020, 9344/2020, 9930/2020, 6767/2020,
5277/2020,5965/2020 & 2637/2020)

A. Minor Mineral Rules, M.P. 1996, Rule 6 & 7, Schedule I, Serial
No. 6 & Schedule II, Serial No. 3 — Stone for Making Gitti by Mechanical
Crushing (Mineral-G) — Government/Private Land — Auction — Held — Rule 6
& 7 operate in different fields and cover different minerals specified in
Schedule I & IT-Mineral-G at Serial No. 6 of Schedule-I governed by Rule 6,
cannot be taken for “Stone, Boulder, Road Metal Gitti, Rubble Chips etc. as
mentioned in Serial No. 3 (Schedule IT) governed by Rule 7 — Grant of quarry
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lease for Mineral-G cannot be by way of open auction — For Mineral-G, there
cannot be two process, one by open auction for government land and another
by way of grant for private land. (Paras 33,34 & 41)

@. T Efror ([, 9.9 1996, (99 6 9 7, SIgAT I, IH4TH 6 T
sy I, sg#41% 3 — I1f3% Qarg’ grvr redl a7 8q yeev (@fo—G) —
e/ gigde gfy — et — aifeiRa — s 6 9 7 =1 a1 gafda
BHd ¥ SR g 1 9 11 A fafafdw fir wfieit &1 sresifed swa & — e
SRT ARA IFHAI-1 & s 6 & @ie—G &I FrRE 7 grR1 wnfia
IgHATS 3! 1) § Jor SfeatRad "ueer, diesy, s ded Aiedl, teerR &
Ths /faw e € W= o ¥&dar — @ffe—G 8g W™ e &I UM,
el ot & SRy 7 fvan s waar — affie—G & fag <1 ufparg =< 8t
;T%ﬁ, UH, AN A g Gell Narfl gRT td g3%1, yIgde g7 g varq

I

B. Minor Mineral Rules, M.P. 1996, Rule 6 & 7, Schedule I, Serial
No. 5 & 6 and Schedule 11, Serial No. 1 & 3 — Stone for Making Gitti by
Mechanical Crushing (Mineral-G) — Grant/Renewal — Held — Grant of
renewal of quarry lease of Mineral-G at Serial No. 6 of Schedule-I and rest of
mineral in Schedule I & II (except Serial No. 5 of Schedule I & Serial No. 1 &
3 of Schedule Il on Government land) is governed by Rule 6 and could not be
by way of open auction — Even quarry of minerals at Serial No. 3 of Schedule
II situated in private land is covered by Rule 6, prescribing the procedure of
its grant/renewal by Authority and not by auction. (Para 33)

. Tl @frer (I, 9.9, 1996, (I 6 @ 7, IIgAT 1, SIg@H1% 5 @
6 va gyl Il, qH91% 1 9 3 — JI3F [Garg ger fiect 9717 8q geerv
(@fr—G) — gara/adieeor — afifaiRa — ggdA-1 & ITHAH 6 &I
Gie—G @ aggdl 1 9 11 & o e (@a™ gt W) aggAa—1 &1
AP 5 ¢d ITYAI—II & ITHA® 1 9 3 Bl BIsIR), d W Uccl D
TdIHROT BT YT, a9 6 gIRT AT BT @ ¢a Eell el & SRy 81 foban
ST Adhdl — I8l d& & yrgde 1 W Rerd sggA—1I1 & gsHia 3 & @frel
@ "o W w6 gRT sedlfed @ fOad, UIitaRor gR1 S9a
g™ / Adiexor &t yfehar fafga 2 @ix 9 f& frearh gr|

C. Constitution — Article 226 and Minor Mineral Rules, M.P. 1996,
Rule 6, Schedule I, Serial No. 6 —Auction—Scope—Apex Court concluded that
Court cannot mandate one method to be followed in all facts and
circumstances — Auction, an economic choice of disposal of natural
resources, is not a constitutional mandate — Court can test the legality and
constitutionality of these methods when questioned and give a constitutional
answer as to which methods are wultra vires and intra vires the provision of
Constitution. (Para 36)
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T, WIaErT — =8 226 va Tvr @irer (449, 4.4, 1996, 1799 6,
gyl I, 3ig@HI® 6 — ATl — 1fiq — wal=a ATy A fraiia fear fe
IraTery wHl qeal vd aRRkerfeal § v € ugfa &1 ured &R @) =l a8 <
Thar — Neamll, yrafoe dae @ e &1 e i g9 2, @
ddernfre s T8 @ — AT, 39 ygfadl U U3 SR o1 R S9! derdr
Td Haradr &1 9&vT B Gabdl 2 AR (P Fadlf-1d IR 7 9ddl & (&
S gfoar wfaem & Sudy & sftreRTda 2 iR S wifed & aefi |

D. Interpretation of Statutes — Apex Court concluded that
jurisdiction of Court can be invoked when the language of statute/provision
is ambiguous but Court cannot enlarge the scope of legislation or intention
when the language of statute is plain and unambiguous — Court cannot add
or subtract words to a statute or read something into it which is not there.

(Para 28)

g &I @1 AdgT — wdlza e 3 frsia fear fe se
B /U I 99T Afee 81, AT Y B IRAr &1 sraeid ferar <
AHdl © IR 94 I I AN W U9 INfeyg 2, a9 ey, faam &)
AT AT AT BI 81 9T HHdl — R, Yb bI[A 4 ¥l Bl Slis AT
el gl A&l 1 SUH VAT B T8 Ug GahdT ol 981 781 @ |

Cases referred:

(2015) 8 SCC 129, (2012) 3 SCC 1, (2012) 10 SCC 1, (1976) 1 SCC 834,
1957 SCC OnLine MP 63, (2005) 9 SCC 579, (2007) 14 SCC 556, (2003) 2 SCC
111, (2005) 6 SCC 281, (1990) 4 SCC 680,(1977) 4 SCC 193,(1992)4 SCC 711,
(2003)2SCC577,(2004) 6 SCC 672,(2005)2 SCC271,(2008) 1 SCC 683,2017
SCC Online MP 1764, (2002)2 SCC 678.

Devdatt Kamat with Shoeb Hasan Khan and Amit Seth, Kishore
Shrivastava with Kapil Jain, Arvind Dudawat, Samdarshi Tiwari, Shekhar
Sharma, Anil Lala, Vivek Kumar Jain, Shyam Yadav, Ranjeet Dwivedi, Devendra
Singh, Tapan Bathere, Aishwarya Singh and Saurabh Makhija, Ankit Upadhyay
and Rahul Deshmukh, for the petitioners.

PK. Kaurav, A.G. with Pushpendra Yadav, Addl. A.G. for the
respondents/State.

ORDER
(Through Video Conferencing)

The  Order of the Court was passed by
AJAY KUMAR MITTAL, CHIEF JUSTICE : - A Division Bench of this Court while
hearing the Writ Petition N0.25364/2019 (M/s Trinity Infrastructure vs. State of
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M.P. and others) along with connected matters on 29.01.2020 found conflict
between the Division Bench decision of Indore Bench of this Court passed in W.P.
No0.6215/2019 (Prathvi Infrastructure Pvt. Ltd. vs. State of M.P. and others)
decided on 27.06.2019, which was later on modified by the Bench vide common
order dated 08.11.2019 passed in Review Petition No.1051/2019 (State of M.P.
and others vs. Prathvi Infrastructure Pvt. Ltd. and others) decided along with
connected review petitions and the observations made by a Division Bench of
Gwalior Bench of this Court vide order dated 20.01.2020 passed in W.P.
No0.19690/2019 (Smt. Prabha Sharma vs. State of M. P. and others). Therefore, the
following questions were framed for consideration and determination by the
Larger Bench:-

D Whether the grant of quarry lease for minor mineral stone for
making Gitti by mechanical crushing (i.e. use of crusher) at
Item No.6 of Schedule I, which is governed by Rule 6 of the
M.P. Minor Mineral Rules, 1996, on the government land, could
be only by way of open auction?

(ID) Whether under the 1996 Rules there can be two separate
processes i.e. one by open auction for government land and
another by way of grant for private land in respect of grant of
minor mineral stone for making Gitti by mechanical crushing
(i.e. use of crusher) at Item No.6 of Schedule I particularly when
Rule 6 of the 1996 Rules prescribes for grant and renewal of
quarry lease by the Authority mentioned thereunder?

(II) ~ Whether the Division Bench judgment of Indore Bench of this
Court in W.P. N0.6215/2019 (Prathvi Infrastructure v. State of
M.P) decided on 27.06.2019 which was modified in R.P.
No0.1051/2019 decided on 08.11.2019 fo mean that allotment of
quarry lease on any land owned/controlled by any instrumentality
of the State or the State in respect of quarry for making Gitti
shall be done by the State through the process of open auction
only can be held to be deciding the legal issue correctly in view
of the Constitution Bench decision of the Supreme Court in
Natural Resources Allocation, In re, Special Reference No.l of
2012,(2012) 10SCC1?

(IV)  Whether the provisions of the Mines and Minerals (Development
and Regulation) Act, 1957 and the M.P. Minor Mineral Rules,
1996 have been correctly interpreted in the Division Bench
judgment of Gwalior Bench of this Court in W.P.
No0.19690/2019 (Smt. Prabha Sharma vs. State of M.P. and
others)?

V) Any other question, which may arise for adjudication of the
issue involved in the present petition or which the Larger Bench
thinks appropriate to decide?
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2. After the matter was referred to the Larger Bench for consideration and
determination of the aforesaid questions in M/s Trinity Infrastructure's case
(supra) and connected matters, some more writ petitions involving similar dispute
have been filed. In W.P. N0.6767/2020 (M/s Aman Stone Crusher vs. State of M.P.
and others) filed before the Gwalior Bench involving similar controversy, the
petitioner therein sought parity with the order dated 20.01.2020 passed by the
Division Bench in the case of Smt. Prabha Sharma (supra) wherein the Court has
directed the Licensing Authority to exercise powers under Rule 6 of the M.P.
Minor Mineral Rules, 1996 (hereinafter referred to as "the 1996 Rules") and table
contained therein, which indicates that the case of the petitioner therein falls under
Entry 6 of Schedule-I (specified minerals which can only be granted and renewed
as per the procedure prescribed therein). After discussing both the
pronouncements in the cases of Prathvi Infrastructure Pvt. Ltd. (supra) and Smt.
Prabha Sharma (supra), the Division Bench at Gwalior vide order dated
08.07.2020 again observed that quarry of stone for making Gitti by mechanical
crushing can only be allotted by the authority as per the procedure prescribed in
Rule 6 of 1996 Rules itself and not by auction. Accordingly, the said Division
Bench relying upon the judgment of the Supreme Court in P. Suseela and others
vs. University Grants Commission and others (2015) 8 SCC 129, formulated the
two questions for determination by the Full Bench:-
(1) Whether, in view of Rule 6 of M.P. Minor Mineral Rules, 1996,
where specific mode of allotment of quarry lease is provided,
whether judicial pronouncement can dilute the said provision and

direct the authority to hold auction contrary to Rule 6, even if it
is for maximization of revenue?

(i1) Whether, direction No. B given by Division Bench of this Court
at Indore Bench in the case of Prathvi Infrastructure (supra) to
hold auction even in respect of Stone for making Gitti by
mechanical crushing (i.e. use of crusher) is contrary to Rule 6 of
M.P. Minor Mineral Rules, 1996?

3. Since the above referred two questions in M/s Aman Stone Crusher's case
(supra) are almost similar which have already been formulated and referred for
consideration in the case of M/s Trinity Infrastructure (supra), therefore, the said
writ petition and all other matters involving identical dispute have been linked.
However, the facts are extracted from M/s Trinity Infrastructure's case (supra)
wherein the above referred questions were primarily framed.

4. Brief facts, leading to the questions referred, are that the petitioner M/s
Trinity Infrastructure has obtained a quarry lease from one M/s Premium Stones
by way of transfer, which is situated at village Ghathari, Tehsil Gorihar, District
Chhatarpur bearing Khasra No0.48 admeasuring 4.00 Hectares, for "Minor
Mineral Stone for making Gitti by mechanical crushing" (hereinafter referred to
in short as "Mineral-G"), which was registered in its favour on 08.08.2016. The
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said lease is valid till 2021. Therefore, the petitioner submitted an application
dated 02.08.2018 (Annexure P-2) to the Collector, Chhatarpur for renewal of
grant in terms of Rule 17 of the M.P. Minor Mineral Rules, 1996 (for short "the
1996 Rules"), but, in view of an order dated 27.06.2019 (Annexure P-1) passed by
Division Bench of Indore Bench of this Court in Prathvi Infrastructure's case
(supra) the Mining Department has stalled the entire process for grant/renewal of
quarry lease for Mineral-G other than by way of auction, as a result of which, the
renewal application of the petitioner has been kept pending. In this manner, the
present petition has been filed by the petitioner seeking a writ of mandamus
against the respondent Nos.1 to 4 to renew its quarry lease for Mineral-G as
prescribed in the Rules 6 and 18 ofthe 1996 Rules.

5. Before taking up the questions referred, it would be essential to summarise
the facts of the case in Prathvi Infrastructure's case (supra), which led to issue of
directions to the State Government by the Division Bench to take up the process of
open auction only in respect of mines for making Git#i and later on, modifying the
said order in R.P. No.1051/2019 (supra) to the extent that in respect of land, which
is under the exclusive title of a private person, the provisions of Rules 6, 9 and 18
of the 1996 Rules wherein a separate procedure is prescribed, shall be followed
and in respect of Government land, the question of grant of mining lease/renewal
without conducting a process of auction/ issuing NIT does not arise and that the
judgment dated 27.06.2019 which was under review, shall also be applicable in
respect of renewal as well as pending applications for the Government land. The
petitioner- M/s Prathvi Infrastructure and some of the respondents therein had
applied for grant of mining lease in respect of Mineral-G. An order was passed on
17.02.2017 granting mining lease in favour of M/s Prathvi Infrastructure, which
was assailed by the respondents Nos.5 and 6 therein by filing writ petition being
W.P. No.2888/2017 and W.P. No0.2691/2017. The said writ petitions were
disposed of by directing the parties to avail the alternative remedy of appeal.
Accordingly, an appeal was filed, which was dismissed by order dated 08.03.2019
and the order granting the mining lease in favour of M/s Prathvi Infrastructure was
affirmed. But, surprisingly, on the same day, another order was passed by the
Department allowing the appeal and thereafter, the third order dated 11.03.2019
was passed stating that the order dated 08.03.2019 by which the appeal was
allowed, was the correct order. It was in these circumstances, M/s Prathvi
Infrastructure had preferred W.P. No.6215/2019 (supra). The Division Bench,
apart from summoning the original record in respect of those three orders, referred
the matter to the Inspector General of Police, CID to ascertain whether any
tampering in the record was done or mischief was played. On the basis of the
investigation report, which held the conduct of the officers as suspicious coupled
with the allegations and counter-allegations between the parties and further taking
note of Rule 7 of the 1996 Rules, which provides for allotment of trade quarries
only by auction and Schedule-I and Schedule-II appended to the 1996 Rules, the
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Division Bench observed that the proper course of action in the case would be to
direct the respondent/State to adhere to the provisions of Rule 7 of the 1996 Rules
and to conduct an open auction in respect of quarry in question. Further, the
Division Bench relying upon the two decisions of the Supreme Court in Centre for
Public Interest Litigation vs. Union of India, (2012) 3 SCC 1 and Natural
Resources Allocation, In re, Special Reference No.1 of 2012, (2012) 10 SCC 1,
directed the State to conduct an auction in respect of the quarry in question, as
quarry relates to a mineral which is at Serial No.3 of Schedule-II appended to the
1996 Rules and further that in future also the State in respect of mines for making
Gitti shall conduct an open auction and no mining lease shall be granted without
conducting an open auction. The relevant operative part of the judgment in
Prathvi Infrastructure's case (supra) is reproduced as under:-

"In the light of the aforesaid order also and the judgments referred above
of the Hon'ble Supreme Court, the safest course is to direct the State
Government to conduct a process of auction, which is also provided
under the rules, the writ petition is disposed of with the following
directions:-

(A) The respondent/State shall conduct an auction in respect of the
quarry in question as quarry relates to a mineral which is at item No.3
schedule 2 appended (sic to) the MP Minor Mineral Rules, 1996. The
process of auction be initiated within the period of four weeks from
today.

(B) The Respondent/State in future also in respect of mines for
making Gitti shall conduct an open auction and no mining lease shall be
granted without conducting an open auction."

Thereafter, some of the affected parties including the State of M.P. sought
review of the said order dated 27.06.2019 (Annexure P-1) forming the subject
matter of R.P. N0.1271/2019 (Gulshan Temre vs. State of M.P. and others), R.P.
No.1051/2019 (State of M.P. and others vs. Prathvi Infrastructure Pvt. Ltd. and
others) and R.P. No.1270/2019 (Rupesh Bisen vs. State of M.P. and others), which
were decided vide common order dated 08.11.2019 (Annexure P-4) and the order
dated 27.06.2019 was modified to the extent indicated hereinbefore. The relevant
paragraphs of the order passed in R.P. No.1051/2019 (supra) are reproduced as
under: -

"S. After hearing learned counsel for the parties, this Court is of the
opinion that for private land, a separate procedure is prescribed under the
Rules. The order passed by this Court for conducting auction/issuing
NIT in respect of private land deserves to be modified. Resultantly, it is
made clear that in respect of land which is under the exclusive title of a
private person, the provisions of Rule 6, 9 & 18 shall be followed. It is
further clarified that in case the land is owned/controlled by any local
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body, Gram Panchayat or any other instrumentality of State or the State,
it shall not be treated as private land. Only that land which is vesting in a
private person shall be subject to Rules 6,9 & 18.

6. It has also been argued by the learned counsel Shri Tiwari that
certain applications in respect of government land are at the verge of
renewal and are at the verge of finalisation. In the considered opinion of
this Court, in respect of government land, the question of grant of mining
lease/renewal without conducting a process of auction/issuing NIT does
not arise and, therefore, the judgment delivered by this Court dated
27/06/2019 shall also be applicable in respect of renewal as well as in
respect of pending applications in case they are in respect of government
land."

6. Mr. Devdatt Kamat, learned senior counsel leading the arguments on behalf
of the respective petitioners with regard to the legal defensibility and
sustainability of the directions contained in the orders dated 27.06.2019
(Annexure P-1) and 08.11.2019 (Annexure P-2) passed in Prathvi
Infrastructure's case (supra) for conducting open auction in respect of Mineral-G
on the Government land as well as in cases of renewal and pending applications
therefor, took us through the various provisions of the 1996 Rules and broadly
made the following submissions:-

. Mineral-G in question is specifically provided at Serial No.6 of
Schedule-I governed by Rule 6 of the 1996 Rules and therefore,
there is no scope of different interpretation with regard to the
said Rule;

ii. Rule 6 of the 1996 Rules covers grant and renewal of quarry
lease by the authority mentioned in table appended thereto and
another is grant of trade quarry which follows the process of
auction in terms of Rule 7(1) of the said Rules. Once both the
processes of grant and allotment respectively of quarry leases
for minerals specified in Schedule-I and Schedule-II are clearly
governed by different provisions of the 1996 Rules without the
one falling on the other, they should not have been applied by
the Division Bench in Prathvi Infrastructure's case (supra) to
arrive at a conclusion that the entire action of the State
Government in allotting the mines in question without adhering
to the process of auction is bad in law, as it is contrary to the
statutory provisions. Further, the Division Bench has failed to
properly appreciate as to what those two entries at Serial No.6 of
Schedule-I and Serial No.3 of Schedule-II are;

1ii. while interpreting different entries in the schedule there is a
presumption that each entry constitutes a class and every
endeavour should be made to read and maintain the distinction
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in different classes. Attention was invited to the Supreme Court
judgment in State of Tamil Nadu vs. Pyare Lal Malhotra and
others, (1976) 1 SCC 834;

iv. it is not the Rule 6 but the Rule 7 of the 1996 Rules which only
confines to allotment of trade quarry in respect of minerals
specified at Serial No.5 of Schedule I and Serial Nos.1 and 3 of
Schedule [T of the 1996 Rules to be done by auction;

\ under Chapter-IV of the 1996 Rules, Rule 9 provides for the
manner of grant or renewal of a quarry lease in respect of
minerals specified in Schedule I and II by submitting an
application in the prescribed Form-I for quarry lease. The
Mineral-G is a specified mineral worded at Serial No.6 of the
Schedule-I and for its grant or renewal also the application is
submitted in Form-I and nowhere its allotment is prescribed by
auction;

vi. the Rule 17 pertaining to renewal of quarry lease and Rule 18 of
the 1996 Rules prescribing disposal of application for grant or
renewal of quarry lease do not call for allotment of quarry lease
by auction;

vii. as per Rule 21 of the 1996 Rules, the quarry lease of the mineral
specified at Serial No.6 of Schedule I shall be preferably given
to Cooperative Society/Association of Schedule Tribe/
Schedule Caste/Backward class; educated unemployed youth
belonging to below poverty line families etc. The scheme of the
State Government for the said purpose is with respect to Article
39 of the Constitution of India which expects every State to
direct its policies towards securing the common good and
clause (b) whereof provides that the ownership and control of
the material resources of the community are so distributed as
best to subserve the common good. The State in its wisdom can
always carve out a class of persons who will be given the natural
resources in preference through other modes of grant than the
auction. Ifthe Mineral-G at Serial No.6 of Schedule-1 is ordered
to be allotted by auction, the Rule 21 will become meaningless;

viii.  in respect of grant of minerals specified at serial Nos.1 to 4, 6
and 7 of Schedule-I, the State has consciously set out a specific
policy as envisaged in Chapter III and IV of the 1996 Rules. If
not so, the State would not have excluded these minerals from
the purview of Rule 7(1) of the 1996 Rules i.e. the minerals
other than Serial No.5 of Schedule I and Serial Nos.1 and 3 of
Schedule 1 situated in Government land;

iX. the purpose of trade quarry to be allotted by auction in respect of
minerals at Serial No.1 and 3 of Schedule-11 of the 1996 Rules is
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the revenue maximization, which cannot be the only parameter
for alienation of natural resources by the State. Therefore, the
direction to auction the quarry lease for Mineral-G, which is
meant for grant as per preferential rights, cannot be sustained in
the eye of law;

the application submitted by the petitioner is to be considered by
the competent authority in accordance with the provisions
contained in the Rules 18 and 21 of the 1996 Rules and
therefore, withholding the process on any ground which is not
contemplated in the said Rules is arbitrary;

the Mineral-G at Serial No.6 of Schedule-I is totally different
from the Minerals at Serial No.3 of Schedule-II. Entry at Serial
No.6 applies for grant of quarry lease when the stone is to be
used only for making Gifti by mechanical crushing wherein the
existence of mechanical crushing by way of crusher etc. is must
but there is absence of such requirement for Minerals
mentioned at Serial No.3 of the Schedule.Il. This fact is further
supported by Rule 21(3)(ii) which directs the sanctioning
authority to take into consideration the technical and special
management experience of establishing, running and
maintaining a cutting and polishing industry;

the Rule 22 of the 1996 Rules relates to the period for which
leases may be granted or renewed. On plain reading of the said
Rule, it would be discernible that the period prescribed for
quarry lease, which are given by grant or renewal under Rule 6,
is different than the one allotted by auction in terms of Rule 7 of
the 1996 Rules. The Rule 7 in itself is exhaustive in terms of
period of'its allotment. As per Sub-Rule (2) of Rule 7, the period
of quarry of minerals at Serial No.1 and 3 of Schedule-I1 is five
years contrary to the period prescribed for quarry of Mineral-G
in terms of Rule 22, which is maximum ten years and minimum
not less than five years and further renewable for the period
equal to original period. Further, in terms of proviso to Sub-rule
(2) of Rule 7, it is only when the contractor invests for
establishing cutting and polishing industry or crusher for
making Gitti by mechanical means within an initial period of
contract for minerals specified at Serial No.5 of Schedule I and
Serial No.3 of Schedule-II respectively that the period of
contract quarry of said minerals shall be extended by the
Government for the period specified therein but if no cutting
and polishing industry or crusher as such is established then the
period is not extendable. Reliance was placed upon the Division
Bench judgment of this Court in G.R. Kulkarnivs. State of M.P,
1957 SCC OnLine MP 63;

2033
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xiii.  under Rule 29 ofthe 1996 Rules, the rates of dead rent in respect
of 'stone for crusher' and 'stone for building purposes and other
minor minerals' which are provided under Schedule-1V are
completely different, which separates the Mineral-G at Serial
No.6 of Schedule-I from the minerals at Serial No.3 of
Schedule-II;

Xiv. in Rule 30 of the 1996 Rules which relates to general conditions
of quarry lease also there is no provision to grant quarry lease by
the process of auction;

XV. the grant or renewal of quarry lease for Mineral-G at Serial No.6

of the 1996 Rules cannot be and should not be by auction is
further corroborated by Rule 36 of the 1996 Rules prescribing
auction of quarries and sub-rule (1) thereof mandates grant of
trade quarries of the very same minerals enumerated in Rule 7
by auction situated in Government land. The grant of Mineral-G
over any land whether private or government land is excluded
from the purview of Rules 7 and 36 of the 1996 Rules;

xvi.  though the Entry at Serial No.3 of Schedule-II includes 'stone'
but the category of Mineral-G has been purposely kept in
Schedule-I and related with Rule 6 of the 1996 Rules and this
fact is sufficient to show that the Legislature had no intention to
prescribe acommon process of allotment of these minerals;

xvii.  there was no challenge to the Constitutional validity of the
provisions of Rules 6 and 7 of the 1996 Rules and neither the
issue for open auction of mineral-G as such was specifically
raised in M/s Prathvi Infrastructure's case (supra), therefore,
such provisions were not open for judicial interpretation, as has
been done therein. Support was gathered from the two decisions
of the Supreme Court in Union of India & others vs. Vipan
Kumar Jain & others, (2005) 9 SCC 579 and Union of India &
othersvs. S.K. Saigal & others, (2007) 14 SCC 556;

xviii.  the 1996 Rules prescribe separate procedure for grant of "trade
quarry" as defined under Clause (xvi-a) and "quarry lease" as
per Clause (xxv) of Rule 2, in terms of minerals and not on the
basis of Government land or private land. Therefore, there
cannot be any separate process for private land as well as
government land unless specifically provided for;

xix.  After taking us through the various paragraphs of the judgment
of the Supreme Court in Natural Resources Allocation, In re,
Special Reference (supra), learned counsel submitted that the
same has not been read in correct perspective whereas the
Constitution Bench in the said decision has clarified the ratio in
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Centre for PIL's case (supra) and held that the auction is not a
constitutional mandate and legitimate deviation from the
auction is permissible for the purposes of disposal of natural
resources; and

XX. the High Court in exercise of judicial review dealing with
different entries/provision cannot render an interpretation
which may have the effect of making a particular entry/provision
completely redundant. The Court cannot read anything into a
statute which is plain and unambiguous. Reference was made to
the judgment of the Supreme Court in Bhavnagar University vs.
Palitana Sugar Mill (P) Ltd. and others, (2003)2 SCC 111;

xxi.  the probability of abuse of the statute cannot be a ground for
either declaring the statute unconstitutional or making the
provision redundant. If there is abuse of the provision of the
statute, the Court has wide powers to set right the same in the
given facts and circumstances of the case as held by the
Supreme Court in Sushil Kumar Sharma vs. Union of India and
others, (2005) 6 SCC281; and

xxil. in almost similar circumstances, the view expressed by a
Division Bench of Gwalior Bench of this Court in Smt. Prabha
Sharma's case (supra) and M/s Aman Stone Crusher's case
(supra) is more probable and reasonable than the Division
Bench judgment in Prathvi Infrastructure's case (supra), which
does not lay down the correct law as it is merely based on the
assumption that the entry at Serial No.6 of Schedule-I i.e.
Mineral-G also falls under Schedule-II because in Rule 7 the
Entry No.3 of Schedule-II starts with Stone, Boulder, Road
Metal Gitti, Dhoka, Khanda, Dressed Stones, Rubble, Chips,
which is meant for allotment by auction by dint of Rule 7 of the
1996 Rules.

7. The aforesaid arguments of Mr. Kamat have been adopted by the learned
counsel appearing for the other petitioners and they have vehemently argued that
the Rules 6 and 7 of the 1996 Rules are separate and distinct in respect of
grant/renewal and allotment respectively of the minerals specified in Schedule-I
and II and since there is no ambiguity in the said Rules and the Division Bench in
Prathvi Infrastructure's case (supra) having completely overlooked the entry at
Serial No.6 of Schedule-I and Serial No.3 of Schedule-I vis a vis Rule 6 of the
1996 Rules, the said judgment in directing the State to conduct auction in respect
of Mineral-G on the Government land is untenable in the eye of law. However,
Mr. Kishore Shrivastava, learned senior counsel supplemented the arguments by
contending that the Division Bench judgment in Prathvi Infrastructure's case
(supra) has erroneously proceeded on the assumption that the judgments of the
Supreme Court in cases of Centre for PIL's case (supra) and Natural Resources
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Allocation, in re, Special Reference (supra) have propounded the theory of
auction and the fallout of which led to amendment in the Mines and Minerals
(Development and Regulation) Act, 1957 (in short "the 1957 Act") and the
Parliament enacted Mines and Minerals (Development and Regulation)
Amendment Act, 2015. It provides for a process of auction and the constitutional
validity of the amendment was affirmed by a Full Bench of this Court in Savita
Rawat vs. State of M.P. and others passed in W.P. N0.4278/2001 decided on
11.03.2016. He invited our attention to paragraphs 67, 69, 82, 83, 108, 112, 113,
115 and 120 of the Constitution Bench judgment in Natural Resources Allocation,
in re, Special Reference (supra). It was further contended that Rule 6 of the 1996
Rules projects a different picture. As such the table appended to the said Rules
provides the Authority to take care of grant and renewal of applications in the case
of quarry lease. As per Item No.1 of the Table, Mineral-G mentioned at Column
No.3(i) is provided to be granted or renewed by the Director to the extent the area
applied for exceeds 10.00 Hectares as per column No.4(i), whereas according to
Item No.2, again for the Mineral-G mentioned at Column No.3(ii), if the area
applied for exceeds 2.00 Hectares but does not exceed 10.00 Hectares as per
Column No.4(i1) then the Collector/Additional Collector (Senior IAS Scale) is the
prescribed authority to grant or renew the application for the quarry of Mineral-G.
According to him, the Division Bench in Prathvi Infrastructure's case (supra) has
completely overlooked the Rule 6 and its governing provisions particularly Rule
18 of the 1996 Rules which prescribes for the disposal of applications for the grant
or renewal of quarry lease. Learned senior counsel further argued that the purpose
of Mineral-G is to make Gitti by using it as raw material and nothing else and that
too by using crusher whereas the entry at Serial No.3 of Schedule-II only uses the
word "stone" like any other item, which makes the clear distinction between the
two minerals. Learned counsel submitted that in a situation where a particular
item like "stone" in the present case is mentioned in two different schedules or
provisions, how it is to be interpreted and which one will be preferred by the Court
would be governed by the law laid down by the Supreme Court in Eskayef Limited
vs. Collector of Central Excise, (1990) 4 SCC 680. Therein, the Item 68 of the
Excise Tariff was a residuary entry, which dealt with all other goods not elsewhere
specified. It was held that a product which is found to be covered by the other
items of the schedule of the Excise Tariff would be outside the ambit of Item
No.68.

8. Mr. Shekhar Sharma, learned counsel for some of the petitioners
additionally submitted that in exercise of the jurisdiction under Article 226 of the
Constitution of India, the Court shall not read down the provision in the manner
done therein and therefore, the Division Bench judgment in Prathvi
Infrastructure's case (supra) does not deserve to be sustained.
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9. Mr. Arvind Dudawat and Mr. Samdarshi Tiwari, learned counsel for
certain other petitioners further supplemented the arguments that the Division
Bench in Prathvi Infrastructure's case (supra) appears to have escaped the
conclusion part of the majority view in Natural Resources Allocation, in re,
Special Reference (supra) and thus, arrived at a wrong conclusion whereas, there
is a specific method of grant of quarry lease under Rule 6 of the 1996 Rules and
therefore, the auction is not the only permissible method.

10. Mr. P.K. Kaurav, learned Advocate General for the State submitted that in
Prathvi Infrastructure's case (supra), the Division Bench prima facie observed
questionable action of the authority deciding the appeal of the private respondents
against the grant of quarry lease in favour of the petitioner therein i.e. initially
dismissing their appeal and then on the same day allowing the appeal and
thereafter, on 08.03.2019 affirming the order allowing the appeal. There being
three orders in respect of the same appeal, the Court on 26.03.2019 ordered for
producing the original record, which was produced by the State on 04.04.2019.
Thereupon, the Court ordered for C.I.D. investigation and report was sought. As
such there was no occasion for the State to file reply. Therefore, a review petition
was filed that if the directions to conduct open auction in respect of Mineral-G are
implemented, the same would amount to rewriting the relevant rules and thus, the
order dated 27.06.2019 was modified. He fairly assisted the Court for proper
interpretation of the various provisions of the Statute governing the trade
quarry/quarry lease. The learned counsel contended that the minerals be it on the
Government or private land are the privileges of the State under Sections 57 and
247 of the M.P. Land Revenue Code, 1959 and considering the nature of the
minerals, the same have been specified in different schedules of the 1996 Rules
and procedure for allotment has been prescribed under two different Rules 6 and 7
of the 1996 Rules. Keeping in view the Table appended to the Rule 6 of the 1996
Rules, the same is also applicable for minerals on the Government land. The
Minerals specified at Serial Nos.1 to 4, 6 and 7 of Schedule-I which are mentioned
at [tem No.1 Column 3(i) of the Table are covered by Rule 6 and therefore, the
nature of land either Government or private has not been mentioned. The private
land has been specifically provided in respect of mineral specified at Serial No.5
of Schedule-I. Such provision has been accordingly made in the said Table, at
Item No.1 Column 3(ii) because the Government land is excluded by Rule 7. The
Minerals specified at Serial No.1 to 4, 6 and 7 of Schedule-I are not covered by
Rule 7. Further, the Rule 9 of Chapter I'V relates to grant of quarry lease in respect
of minerals specified at Schedule-I and II. As per Rule 9(k) under Chapter-1V, if
the land is not owned by the applicant, the application for quarry lease shall be
submitted with an affidavit that the applicant has obtained surface rights over the
area or has obtained the consent of the owner for conducting mining/quarrying
operations. However, the proviso to Rule 9(k) makes it clear that no affidavit shall
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be necessary where land-rights vest with the State Government. This would clear
any doubt that the application for quarry lease can be filed for mineral in the
Government land or private land. Thus, the Rules 6, 9 and 18 are applicable on the
Government land also. It was, thus, contended that if it is held that Rule 6 is
applicable only for the private land then all other minerals which are not covered
by Rule 7 specified in Schedule-1 and II on the Government land will also have to
be allotted by auction.

I1. The finding of the Division Bench judgment of Indore Bench of this Court
in Prathvi Infrastructure's case (supra), likening Mineral-G at Serial No.6 of
Schedule-I (see Rule 6) of the 1996 Rules to the Minerals at Serial No.3 of
Schedule-II (see Rules 6 & 7) of the said Rules and the consequent directions to
the State Government to conduct a process of auction in respect of the quarry in
question, which was later on modified in review petition in respect of private land
only but covering the grant or renewal on Government land, has triggered the
present controversy, as a result of which all the petitioners' applications for
renewal of quarry lease for Mineral-G in the State are languishing.

12.  We now proceed to take up the questions framed and referred for
determination by the Full Bench. For considering the first question, it is necessary
to analyse the provisions of the 1996 Rules, insofar as they are relevant for the
purposes of the present discussion. The State Government in exercise of its
powers conferred by Section 15 of the 1957 Act has framed the 1996 Rules. In the
definition Clauses under Rule 2 of the 1996 Rules, the "Trade Quarry" has been
defined under clause (xvi-a), which means a quarry for which the right to work is
auctioned. The "Quarry Lease" has been defined in clause (xxv), which means a
mining lease for minor minerals as mentioned in Section 15 of the 1957 Act. The
said provisions of the 1957 Act and the 1996 Rules, read thus:-

"MMDR Act, 1957"

15. Power of State Governments to make rules in respect of minor
minerals.— (1) The State Government may, by notification in the
Official Gazette, make rules for regulating the grant of quarry leases,
mining leases or other mineral concessions in respect of minor minerals
and for purposes connected therewith.

(1A) In particular and without prejudice to the generality of the
foregoing power, such rules may provide for all or any of the following
matters, namely:—

(a) the person by whom and the manner in which,
applications for quarry leases, mining leases or other
mineral concessions may be made and the fees to be
paid therefor;
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(b)

(©)

(d)

(e)

()

(g

(h)

(1)

)

(k)
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the time within which, and the form in which,
acknowledgment of the receipt of any such applications
may be sent;

the matters which may be considered where applications
in respect of the same land are received within the same
day;

the terms on which, and the conditions subject to which
and the authority by which quarry leases, mining leases
or other mineral concessions may be granted or
renewed;

the procedure for obtaining quarry leases, mining
leases or other mineral concessions;

the facilities to be afforded by holders of quarry leases,
mining leases or other mineral concessions to persons
deputed by the Government for the purpose of
undertaking research or training in matters relating to
mining operations;

the fixing and collection of rent, royalty, fees, dead rent,
fines or other charges and the time within which and the
manner in which these shall be payable;

the manner in which rights of third parties may be
protected (whether by way of payment of compensation
or otherwise) in cases where any such party is
prejudicially affected by reason of any prospecting or
mining operations;

the manner in which rehabilitation of flora and other
vegetation such as trees, shrubs and the like destroyed
by reason of any quarrying or mining operations shall
be made in the same area or in any other area selected by
the State Government (whether by way of reimbursement
of the cost of rehabilitation or otherwise) by the person
holding the quarrying or mining lease;

the manner in which and the conditions subject to
which, a quarry lease, mining lease or other mineral
concession may be transferred;

the construction, maintenance and use of roads power
transmission lines, tramways, railways, aerial rope
ways, pipelines and the making of passage for water for
mining purposes on any land comprised in a quarry or
mining lease or other mineral concession;
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(I)  the form ofregisters to be maintained under this Act;

(m) the reports and statements to be submitted by holders of
quarry or mining leases or other mineral concessions
and the authority to which such reports and statements
shall be submitted;

(n) the period within which and the manner in which and
the authority to which applications for revision of any
order passed by any authority under these rules may be
made, the fees to be paid therefore, and the powers of
the revisional authority; and

(o) any other matter which is to be, or may be, prescribed.

2) Until rules are made under sub-section (1), any rules made by a
State Government regulating the grant of quarry leases, mining leases or
other mineral concessions in respect of minor minerals which are in
force immediately before the commencement of these Act shall continue
in force.

3) The holder of a mining lease or any other mineral concession
granted under any rule made under sub-section (1) shall pay royalty or
dead rent, whichever is more in respect of minor minerals removed or
consumed by him or by his agent, manager, employee, contractor or sub-
lessee at the rate prescribed for the time being in the rules framed by the
State Government in respect of minor minerals:

Provided that the State Government shall not enhance the rate of
royalty or dead rent in respect of any minor mineral for more than once
during any period of three years.

(4) Without prejudice to sub-sections (1), (2) and sub-section (3), the
State Government may, by notification, make rules for regulating the
provisions of'this Act for the following, namely:-

(a) the manner in which the District Mineral Foundation
shall work for the interest and benefit of persons and
areas affected by mining under sub-section (2) of
section 9B;

(b) the composition and functions of the District Mineral
Foundation under sub-section (3) of section 9B; and

(©) the amount of payment to be made to the District
Mineral Foundation by concession holders of minor
minerals under section 15A.
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M.P. Minor Mineral Rules, 1996

CHAPTER 1
"2. Definitions. - In these Rules, unless the context otherwise
requires, -
skskosk skskosk skkeosk

(xvi-a) "Trade Quarry" means a quarry for which the right to work is
auctioned.;

skeskosk etk ek

(xxv) "Quarry Lease" means a mining lease for minor minerals as
mentioned in Section 15 ofthe Act;

13. The Rule 6 under Chapter-III of the 1996 Rules deals with the powers to
grant quarry lease, which provides that the quarry lease in respect of minerals
specified in Schedule-I and II shall be granted and renewed by the authority
mentioned in Column (2) for the minerals specified in column (3) subject to the
extent as specified in the corresponding entry in column (4) thereof of the Table
given thereunder. Since in the present case, the cavil is not with regard to the
competence and the extent of powers conferred upon the Authority mentioned in
the Table appended to Rule 6 to grant any specified mineral, therefore, the said
part of the Rule 6 is not required to be delve into. However, the controversy
involved in the present case revolves around the "stone for making Gitti by
mechanical crushing (i.e. use of crusher)", which is the subject matter of grant
and/or renewal and referred to as the Mineral-G hereinabove. The Mineral-G, as
is apparent from perusal of Schedule-I of the 1996 Rules, is specified at Serial
No.6 of Schedule-1, which is governed by the Rule 6 of the 1996 Rules. On the
other hand, Rule 7(1) under Chapter-III of the 1996 Rules deals with the power to
grant trade quarry in respect of the minerals, specified at Serial No.5 of Schedule-I
and Serial Nos.1 and 3 of Schedule-II of the 1996 Rules, situated in Government
land to be allotted only by auction subject to the proviso attached thereto. The said
proviso provides for grant of quarry lease of minerals specified at Serial No.1 of
Schedule II in favour of the Madhya Pradesh State Mining Corporation Ltd.
(Government of Madhya Pradesh Undertaking). The relevant Rules 6 and 7 along
with the Schedule-I and Schedule-I1 of the 1996 Rules are reproduced as under:-
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"CHAPTER III

Powers to grant Prospecting Licence,
Quarry Lease or Trade Quarry

L.L.R.[2020]M.P.

6. Powers to grant quarry lease. - Quarry lease in respect of minerals
specified in Schedule-I and II shall be granted and renewed by the
authority mentioned in column (2) for the minerals specified in column
(3) subject to the extent as specified in the corresponding entry in
column (4) thereof of the Table below:-

TABLE

S.No. Authority Minerals Extent of powers

a () 3) “)

1. Director (i) Minerals specified in serial | (i) Where the area applied for

number 1 to 4, 6 and 7 of exceeds10.00 hectares.
Schedule-1.

(i) Quarry of minerals specified | (ii) Where the area applied
in serial number 5 of Schedule forexceeds 10.00 hectares.
Isituated in private land.

(iii) Quarry of minerals specified in|(iii) Where the area applied for
serial number 3 of Schedule-1I exceed 10.00 hectares.
situated in private land.

(iv) Minerals specified in serial (iv) Where the area applied for
number 4 of Schedule-II. exceeds 10.00 hectares.

2. Collector/ (1) Minerals specified in serial (i) Where the area applied for
Additional number 1 to 3 of Schedule-I. does not exceeds 10.00
Collector hectares.

(Senior IAS Scale)
(ii) Minerals specified in serial (ii) Where the area applied for

number 4,6 and 7 of
Schedule-1.

exceeds 2.00 hectares but
does not exceeds 10.00
hectares.

(iii) Quarry of minerals specified in
serial number 5 of Schedule-I
situated in private land.

(iii) Where the area applied for
does not exceeds 10.00
hectares

(iv) Minerals specified in serial
number 2 of Schedule 11
ordinary clay for making bricks
and tiles in chimney kilns/kilns,

(iv) Where the area applied for
exceeds 4.00 hectares.

(v) Quarry of minerals specified
in serial number 3 of Schedule
11 situated in private land.

(v) Where the area applied for
exceeds 2.00 hectares but
does not exceeds 10.00
hectares.

(v) Minerals specified in serial
number 4 of Schedule II.

(v) Where the area applied for
exceeds 2.00 hectares but
does not exceeds 10.00

hectares.

(vi) Minerals specified in serial
number 5 to 12 of Schedule II.

(vi) Where the area applied for
exceeds 4.00 hectares.

3. |Officer Incharge, | (i) Minerals specified (1) Where the area ai)plied for
Mining Section gggtsa?eost exceed 2.00
(i) Minerals specified in serial (ii) Where the arca applied for

number 2 of Schedule II,
ordinary clay for making
bricks and tiles in cheminey-

does not exceed 4.00
hectares.

kilns/kilns.
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(iil) Quarry of minerals specified |(iii) Where the area applied for

in serial number 3 of d t d 4.00
Schedule II situated in private hZ(?tSa?:s excee
land. i

(iv) Where the area applied for
does not exceed 2.00
hectares.

(iv) Where the area applied for
does not exceed 4.00
hectares.

(iv) Minerals specified in serial
number 4 of Schedule I1I.

(iv) Minerals specified in serial
number 5 to 12 of Schedulell.

Note. - Power to sanction prospecting license of mineral specified in
serial number 1 to 3 of schedule I shall be with those authorized officer who has
the power to sanction quarry lease of these minerals.

7. Power to grant trade quarry. - (1) The quarries of Minerals,
specified in serial number 5 of Schedule I and serial numbers 1, 3 of
Schedule II, situated in government land, shall be allotted only by
auction:

Provided that quarry lease of minerals specified in serial
number 1 of Schedule II may be granted in favour of the Madhya
Pradesh State Mining Corporation Limited (Government of Madhya
Pradesh Undertaking.)

(2) The period of quarry of minerals specified in serial number 5
of schedule I and mineral specified in serial number 1 and 3 of schedule
II shall be upto the end of fifth financial year from the financial year,
fixed for auction:

Provided that if contractor establishes cutting and polishing
industry of crusher for making gitti by mechanical means, within an
initial period of contract, for mineral specified in serial number 5 of
schedule I and serial number 3 of schedule II respectively, then the
period of contract quarry of minerals specified in serial number 5 of
schedule I shall be 15 years instead of 5 years and period of contract
quarry of mineral specified in serial number 5 of serial number 3 of
schedule II shall be 10 years instead of 5 years. For extended period
contractor shall submit approved mining plan/environmental

permission. The contractor shall maintain separate account of gitti and
mineral after establishing crusher:

Provided further that, a contract money of the contract quarry
shall be increased by 5 percent every year excluding first year.

Explanation. - For example if contract money is Rupees 1000
then contract money for second year shall be Rupees 1050 for third year
Rupees 1100, for fourth year Rupees 1150 and for fifth year Rupees
1200. Likewise calculation of contract money for ensuing years shall be
made.

(emphasis supplied)
The Schedule I and II appended to the 1996 Rules, read thus:-




2044 Trinity Infrastructure (M/s) Vs. State of M.P. (FB) LL.R.[2020]M.P.

"Schedule-1
(See Rule 6)
Specified Minerals
1. Dimensional stone-granite, dolerite, and other igneous and
metamorphic rocks which are used for cutting & polishing

purpose for making blocks, slabs, tiles of specific
dimension.

2. Marble which is used for cutting and polishing purpose for
making blocks, slabs, tiles of specific dimension.

Marble stone for other purposes.

4. Limestone when used in kilns for manufacture of lime used
as building material.

5. Flagstone-Natural sedimentary rock which is used for
flooring, roof top etc and used in cutting and polishing
industry.

6. Stone for making gitti by mechanical crushing (i.e. use of
crusher).

7. Bentonite/Fuller's earth.

Schedule-11
(See Rules 6 & 7)
Other Minerals

Ordinary Sand, Bajri.

2. Ordinary clay for making bricks, pots, tiles etc.

Stone. Boulder, Road Metal Gitti, Dhoka, Khanda. Dressed
Stones, Rubble, Chips.

4. Murrum.

Lime Kankar when used in kilns for manufacture of lime used as
building material.

Gravel.

Lime shell when used in kilns for manufacture of lime used as
building material.

Reh Mitti.
9. Slate when used for building material.
10. Shale whenused for building material.

11. Quartzite and quartzitic sand when used for purposes of
building or for making road metal or house-hold utensils.
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12. Saltpetre."

(emphasis supplied)

A plain reading of Rule 6 of the 1996 Rules does not show any express
provision that the quarry lease for any of the minerals specified either in
Schedule-I or for Mineral-G specified at Serial No.6 of Schedule-I, shall be
allotted by open auction.

14.  The Division Bench in Prathvi Infrastructure's case (supra) while
returning the finding that the mineral in question (i.e. Mineral-G at Serial No.6 of
Schedule-I covered by Rule 6 of the 1996 Rules) also finds place at Entry 3 of
Schedule-II of the 1996 Rules has nowhere considered the effect of Rule 6 in
respect of Entry at Serial No.6 of Schedule-I of the 1996 Rules with regard to
Mineral-G. It appears that solely because of the obtaining factual matrix in the
peculiar facts and circumstances of the case in Prathvi Infrastructure's case
(supra), the Division Bench was carried away with the words "stone, boulder,
road metal Gitti, Rubble, Chips etc." narrated in Serial No.3 of the Schedule-II of
the 1996 Rules to hold that even if it is established that the Mineral-G finds place
in both the schedules, in larger public interest, the process of auction as provided
under Rule 7 of the 1996 Rules, which is a transparent process, has to be followed.
To return a finding with regard to grant of mining lease/renewal for Mineral-G
only through the process of auction/issuing NIT in respect of Government land
and the same being applicable in respect of renewal as well as in respect of
pending applications, it would be unsafe to leave the matter merely on the
probability and possibility of Mineral-G also finding place in both the Schedules
as held by the Division Bench in Prathvi Infrastructure's case (supra). Rather the
Division Bench could have concluded only after specifically holding that there is
material indicating the likeness or connection between "the Mineral-G"
mentioned at Serial No.6 of Schedule-I covered by Rule 6 of the 1996 Rules and
the "Stone, Boulder, road metal Gitti, Rubble Chips etc." which find place at
Serial No.3 of Schedule-II thereof and therefore, the grant/renewal of Mineral-G
should also take place through the process of auction as provided under Rule 7 of
the 1996 Rules in larger public interest. But, there is nothing observed in the
judgment to even remotely associate the Mineral-G with the entry at Serial No.3
in Schedule-II of the 1996 Rules. In absence thereof, it would not be correct, just
and proper to hold that the mineral in question (Mineral-G) is governed under
Serial No.3 of Schedule-II, therefore, the process of auction as provided under
Rule 7 of the 1996 Rules has to be followed. The relevant paragraphs of the
judgment in Prathvi Infrastructure's case (supra) are reproduced as under:-

......... Stone, boulder, road metal Gitti, Rubble, Chips etc are under item
no.3 of schedule-2 and rule 7 provides for auction of the same and
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therefore, in the considered opinion of this Court, keeping in view the
controversy involved in the matter and all kind of allegations, counter
allegations, manner and method in which, the State government has
conducted itself in issuing the mining lease, the proper course of action
would be to direct the respondent/State to adhere the provision of rule 7.
Meaning thereby, to conduct an open auction in respect of quarry in
question.

*kk *kk *ekk

The mineral in question also finds place in Entry 3 of Schedule- 2. Even
if it is established that mineral finds place in both the Schedule, in larger
public interest, the process of auction as provided under Rule 7 has to be
followed. It is a transparent process and otherwise also it is in the larger
public interest and in the interest of State exchequer and hence, the State
Government is directed to conduct an auction."

15.  Let us now examine whether the Mineral-G at Serial No.6 of Schedule-I
also finds place at Serial No.3 of Schedule-II of the 1996 Rules. A perusal of Rule
7 of the 1996 Rules, reproduced hereinabove, makes it amply clear that the
Legislature has categorically excluded the quarries of Minerals, specified at
Serial No.5 of Schedule-I along with those specified at Serial Nos.1 and 3 of
Schedule-II situated in Government land to be allotted only by auction. Had it not
been so, there was no occasion for the Legislature to frame separate Rule 7 in
respect of grant of trade quarry for the quarries of minerals specified at Serial No.5
of Schedule-I and Serial Nos.1 and 3 of Schedule-II. It is only because the
minerals specified in Schedule-II are in the category of other minerals that they
have been put in Schedule-II and not in Schedule-I and therefore, it is provided
that they shall be covered both by Rules 6 and 7 of the 1996 Rules. To put it
differently, except the minerals at Serial No.1 and 3 of Schedule-II, rest of the
minerals specified in Schedule-1I shall be covered by Rule 6 of the 1996 Rules.

16. A perusal of the application (Annexure P-2) submitted by the petitioner
for renewal of quarry lease shows that the same is in the prescribed Form-I as per
Rule 9 under Chapter IV of the 1996 Rules wherein it is provided as to how the
application for grant or renewal of a quarry lease in respect of minerals specified
in Schedule I and II is to be submitted. Since the Mineral-G is a specified mineral
at Serial No.6 of the Schedule-I, therefore, it is covered by Rule 9 to be granted or
renewed by way of an application submitted in the prescribed Form-I thereunder.
Necessarily, it does not cover the cases of public auction. Furthermore, as per Rule
9(k), an affidavit is required to be filed by the applicant with the application for
grant if the land is not owned by him, stating that he has obtained surface rights
over the area or has obtained the consent of the owner for conducting
mining/quarrying operations. The proviso attached to Rule 9(k) makes it clear
that no affidavit shall be necessary where land-rights vest with the State
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Government. Thus, it is vivid that the application for quarry lease can be filed for
mineral in the Government land or private land. Under Rule 17 of the 1996 Rules,
the time and limitation for furnishing application for renewal is prescribed. The
relevant Rules read as under:-

"9. Application for quarry lease. - An application for the grant or
renewal of a quarry lease shall be made in Form I in triplicate for the
minerals specified in Schedule I and II. The application shall be affixed
with a court fee stamp of the value of five rupees and shall contain the
following particulars together with documents in support of the
statements made therein

(a)

(b)

(©)

(d)

(e)

(H
€]

(h)
(1)
)

If the applicant is an individual, his name, nationality,
profession, caste, educational qualification, age, residence,
present address and financial status;

If the applicant is a company, its name, nature and place of
business and place of registration or incorporation, list of
directors and their nationality, financial status, registration/
incorporation certificate;

If the applicant is a firm, its name, nature and place of business,
list of partners and their nationality, partnership deed,
registration certificate, financial status;

If the applicant is a society/association, its name, nature and
place of working, list of members and their caste, educational
qualification, nationality, registration certificate, bye-laws and
financial status of individual member;

A description illustrated by a map or plan showing as accurately
as possible the situation and boundaries of the land in respect of
which the quarry lease is required where the area is unsurveyed
the location of the area should be shown by some permanent
physical feature, roads, tank, etc.;

Copy of latest Khasra Panchsala;

The minerals or mineral which the applicant intends to quarry or
mine;

The period for which the quarry lease is required;
The purpose for which the extracted mineral is to be used;

Every application for the grant or renewal of a quarry lease shall
be accompanied by an affidavit showing particulars of the areas
mineral-wise in each district of the State, which the applicant or
persons jointly with him:-

(i)  already holdsunder quarry lease;
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(ii)) hasalready applied for, but not granted; and
(ii1) beingapplied for simultaneously;
(k) An affidavit to the effect that the applicant has, where the

land is not owned by him, obtained surface rights over the
area or has obtained the consent of the owner/owners for

conducting mining; quarrying operations:

Provided that no such affidavit shall be necessary where the Land-rights
vest with the State Government;

D Every application for the grant or renewal of a quarry lease
shall be accompanied by a no dues certificate in Form II
granted by the Mining Officer or Assistant Mining Officer,
or incharge of the Mining Section of the district in respect
of payment of mining dues payable under the Act or rules
made thereunder from all the districts where the applicant
holds or held mineral concessions:

Provided that it shall not be necessary for the applicant to produce
the no dues certificate if he has furnished an affidavit and
such other evidence as may be required to the satisfaction
of the concerned authority that he docs not hold and has
never held any minerals concession in any district of the
State:

Provided further that the grant of no dues certificate shall not
discharge a holder of such certificate from the liability to
pay the mining dues which may be subsequently found to
be payable by him under the Act or Rules made
thereunder."

skoksk skksk skoksk

17. Renewal of quarry lease. - Every application for the
renewal of a quarry lease shall be made at least one year
before the date on which the lease is due to expire. In case
of delay on submission of application, sanctioning
authority on the basis of satisfactory reasons may condone
such delay and dispose of such application, imposing
penalty of Rs.1000/- per month:

Provided that, on any condition, submission of
renewal application, three months prior to due date of
expiry of lease, shall be mandatory."

(emphasis supplied)
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17. The aforesaid reasoning further finds support from the Rules 18 and 21 of
the 1996 Rules. The Rule 18 of the 1996 Rules provides for the procedure of
disposal of application for grant/renewal of quarry lease. Under second proviso to
Rule 18(2), it is provided that if the application is not disposed of by sanctioning
authority within the period of six months then the same shall be disposed of by
senior authority as mentioned in Rule 6. Thus, even under Rule 18 of the 1996
Rules, there is no provision for allotment of quarry lease by auction. The said Rule
reads, thus:-

"18. Disposal of applications for the grant or renewal of
quarry lease. -

(1) On receipt of an application for the grant or renewal of a
quarry lease, its details shall be first circulated for display on the
notice board of the Zila Panchayat, Janpad Panchayat and Gram
Sabha concerned of the district and collectorate of the district
concerned.

(1-A) Addition to in sub-rule (1), the details of quarry lease
application, received for any area shall be published in leading
daily Hindi newspaper in the form of notice for general
information within fifteen days from the date of receipt of
application.

(2)  The sanctioning authority after making such inquires as he
may deem fit. The sanctioning authority, may take decision to
grant of quarry lease or refuse to sanction it or renew the quarry
lease or refuse to renew it before the expiry of quarry lease already
sanctioned, after receiving the enquiry report. Information of in-
principle sanction, shall be given to applicant. Applicant shall
furnish approved mining plan/approved environment
management plan, within six months from such information.
Provided that if in-principle sanction is for five hectare or more
area, then applicant from the date of such information, shall submit
environment permission obtained under notification dated
14.09.2006 of Ministry of Environment and Forest within period
of six month. After completion of all formalities sanctioning
authority shall issue grant order or it's renewal of quarry lease. On
the basis of satisfactory reasons, the sanctioning authority may
permit to enhance the time period, if all formalities are not
completed in prescribed time period:

Provided that no new quarry lease shall be sanctioned
without obtaining opinion of the respective Gram Sabha:
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Provided further that if the application, is not disposed of
by sanctioning authority within the period of six months then
application shall be disposed of by senior authority as mentioned
inrule 6.

(3) Notwithstanding anything contained in sub-rule (2), all
pending applications for the grant inclusive of such applications
on which agreements have not been executed on the date of
commencement of these rules shall be deemed to have been
refused by the Sanctioning Authority. Fresh applications in this
behalf may be made according to the procedure laid down under
these rules.

(4) Where an applicant for grant or renewal of a quarry lease, dies
before the sanction order is passed it will be deemed to have been
filed by his heir and if the applicant dies after the sanction order of
grant or renewal but before execution of lease deed it will be
deemed to have been granted or renewed to the legal heir of the
applicant.

(5)  Mineral concession to Minerals specified at Sr. No. 1,2 and
3 of Schedule I may be granted as per the provisions of Granite
Conservation And Development Rules, 1999 and Marble
Conservation and Development Rules, 2002."

18.  Preferential rights are governed under Rule 21 of the 1996 Rules. Under
Sub-Rule (2) thereof, the quarry lease of the minerals specified at Serial No.4, 6
and 7 of Schedule-I and Minerals specified in Schedule-II excluding Serial No.1
and 3 shall be preferably given to the Co-operative Society/Association of
Scheduled Tribe/Scheduled Caste/Backward Classes, Co-operative Society/
Association of educated unemployed youths or individuals subject to the further
stipulations contained thereunder. Here also the Legislature has purposely
excluded the quarry lease of the minerals specified at Serial No.3 of Schedule-II
from being given to certain category of bodies unlike the mineral specified at
Serial No.6 of Schedule-I i.e. the Mineral-G because it is easier to give the quarry
lease of the Mineral-G as per the preferential rights enumerated in Rule 21 of the
1996 Rules and not the minerals specified at Serial No.3 of Schedule-II, which are
meant to be allotted only by auction. It is a common ground that while putting the
grant of trade quarry for allotment by auction the rates for allotment would vary
and therefore, it would be difficult to allot the quarry through auction which is
meant to be given as per preferential rights. The said grant/renewal of quarry lease
for Mineral-G under Rule 6 and in terms of Rule 21 of the 1996 Rules as per
preferential rights is in tune with the Directive Principles of State Policy under
Part-IV of the Constitution of India. Article 39 thereunder, provides for certain
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principles of policy to be followed by the State and that the State shall, in
particular, direct its policy towards securing that the citizens, men and women
equally, have the right to an adequate means of livelihood under clause (a) thereof
and under clause (b) thereof, it is mandated that the ownership and control of the
material resources of the community are so distributed as best to subserve the
common good. In view of these principles, the State has thought out that the
quarry lease of certain minerals at Serial Nos.4, 6 and 7 of Schedule-I is given in
order of preference to certain class of persons whereas it is not so in the case of
minerals specified at Serial No.3 of Schedule-II. If the Mineral-G at Serial No.6 of
Schedule-1is held to be allotted through auction, the scope and purpose of Rule 21
shall become redundant because the grant or renewal as per preferential rights
cannot be taken care of through the process of auction. Thus, the Legislature has
purposely excluded the minerals specified at Serial No.3 of Schedule-1 to be given
as per the preferential rights. The Rule 21 of the 1996 Rules, is extracted as under:

"21.  Preferential Rights. - (1) (sub-rule (1) omitted by No.I12
(19.9.2008).

2) The quarry lease of the minerals specified at S.No.4, 6 and 7 of
Schedule I and Minerals specified in Schedule IT excluding Serial No.1

and 3 shall be preferably given to the following category, namely:-

(1) Co-operative Society/Association of Scheduled Tribe/ Scheduled
Caste/Backward Classes, Co-operative Society/ Association of
educated unemployed youths or individuals where more than
fifty per cent, of the members belong to the concerned category
and also where the Chairman of the Society is of the concerned
category and also where the executive committee have the
representation in the ratio of the members of the concerned
category and hail from below Poverty Line families listed in the
District Rural Development Agency or educated unemployed
youth belonging to Scheduled Tribe/Scheduled Caste/ Backward

Classes in that order.
LS L L
3) Whenever more than one application in any particular category

are received for minerals of Schedule I for an area, the Sanctioning
Authority shall while sanctioning a quarry lease take into consideration
the following matters in respect of the applicants -

(1) Any special knowledge or experience of mining and export;

(i1) Technical and special management experience of establishing,
running and maintaining cutting polishing industry; and

whNk fhk whNk

(emphasis supplied)"
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19. Still further, under the Scheme of the 1996 Rules, the renewal in respect of
quarry lease of mineral specified at Serial No.6 of Schedule-I is altogether
different than the trade quarries allotted in respect of minerals specified in Entry 3
of Schedule II. The maximum period of quarry lease, under Rule 22 of the 1996
Rules, is ten years and the minimum period is not less than five years. Under Sub-
rule (2) of Rule 22, the period of renewal of quarry lease is equal to the original
period. However, the period of allotment of trade quarry for Minerals at Serial
No.3 of Schedule-II is separately prescribed under Sub-rule (2) of Rule 7 of the
1996 Rules i.e. upto the end of fifth financial year from the financial year, fixed for
auction but there is no provision for its renewal in Rule 7. There is force in the
submission advanced by Mr. Kamat, learned senior counsel for the petitioners that
for the purposes of Mineral-G use of crusher is indispensable and therefore, it
requires setting up of an industry for which investment is made and thus, larger
time period is provided in the 1996 Rules for its grant and provision of renewal is
also made. However, for the Mineral at Serial No.3 of Schedule-II, a fixed period
is provided in Sub-Rule (2) of Rule 7 unless as per first proviso thereto the
contractor establishes cutting and polishing industry or crusher for making Gitti
by mechanical means. While so, the period of contract quarry of such mineral
shall be 10 years instead of 5 years and for the extended period the contractor shall
submit approved mining plan/environmental permission. The Rule 22 of the 1996
Rules is in the following terms:-

'"22. Period for which leases may be granted or renewed. - (1) The
period of quarry lease shall not be more than ten years and minimum
period shall not be less than five years. If any period applied in between
maximum and minimum period then sanctioning authority shall
sanction quarry lease for the applied period.

(2) The period of renewal of quarry lease shall be equal to the original
period.

Note. - Period of quarry lease of minerals specified in serial number 1, 2
and 3 of Schedule I, shall be as prescribed in Granite Conservation and
Development Rule, 1999 and Marble Development and Conservation
Rule, 2002]"

20. Taking into account Rule 22, as aforesaid and the proviso to Sub-Rule (2)
of Rule 7 reproduced above, it clearly depicts that distinction between Mineral-G
at Serial No.6 of Schedule-I and Mineral at Serial No.3 of Schedule-II is carved
out. Inasmuch as, it is understood that the Mineral-G at Serial No.6 of Schedule-I
i.e. Stone for Gitti does not contain the mineral part in it and therefore, is granted
by the prescribed authority on an application for grant or renewal whereas the
Mineral at Serial No.5 of Schedule-I i.e. Flagstone-Natural sedimentary rock
which is used for flooring, roof top etc. and used in cutting and polishing industry
and those mentioned in Schedule-II, at Serial No.1 i.e. Ordinary Sand, Bajri and
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Serial No.3, namely, Stone, Boulder, Road Metal Gitti, Dhoka, Khanda, Dressed
Stones, Rubble, Chips as mentioned under Sub-Rule (2) of Rule 7 of the 1996
Rules contain mineral part in it, and thus, allotted through the process of auction
for a period of five years. It is only when the contractor establishes the cutting and
polishing industry or crusher for making Gitti by mechanical means within an
initial period of contract for non-mineral part of the Stone mentioned therein, the
period of lease is required to be extended and it is made mandatory for the
contractor to maintain separate account of Gif#i and mineral after establishing the
crusher. Therefore, the first proviso to Sub-rule (2) of Rule 7 appears to have been
added for extending the period of quarry lease because the contractor like for the
Mineral-G, would make an investment for such establishment of crusher in
respect of non-mineral part of the minerals at Serial No.3 of Schedule-II. Still
further, the second proviso to sub-rule (2) of Rule 7 provides that a contract
money of the contract quarry shall be increased by 5 percent every year excluding
the first year which is not in the case of quarry lease given by grant or renewal in
terms of Rule 6 read with Rules 17, 18, 21 and 22 of the 1996 Rules. Thus, there is
a clear distinction in respect of grant or renewal of quarry lease of Mineral-G in
terms of Rule 6 and the allotment of Mineral at Serial No.3 of Schedule-II as per
Rule 7 of the 1996 Rules. In Division Bench decision of this Court in G.R.
Kulkarni's case (supra) relied upon on behalf of the petitioners, the process of
manufacture has been explained. The question therein was: whether the breaking
ofboulders into metal (gitti) is a process of manufacture. It was held as under:-

"8. The stones which are won in the process of quarrying may be
sold without fashioning them into something else. If they are so sold
they would not be manufactured but merely delivered from the quarry-
head. When they are broken into metal or gitti there is some process,
manual though it may be, for the purpose of shaping the stones into
another marketable commodity."

21.  The limitation under Rule 26 of the 1996 Rules for the execution of the
lease is three months. The Rule provides that after the quarry lease is granted or
renewed, a lease deed in Form VII shall be executed and registered under the
Indian Registration Act, 1908 within three months of the order of sanction of the
lease. Whereas, for the trade quarries allotted by auction in terms of Rule 7 and
36 of the Rules, the contract agreement in different Form XVIII relating to
auction of trade quarry shall be registered under the Indian Registration Act,
1908 in terms of Rule 37(2) of the 1996 Rules. Thus, different procedure is
prescribed under the Rules for registration of the quarries leases granted or
renewed by application and those allotted by auction. The Relevant Rules 26
and 37(2) of the 1996 Rules are reproduced as under:-

"26. Lease to be executed within three months. - Where a quarry
lease is granted or renewed, the lease deed in Form VII shall be executed
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and registered under the Indian Regulation Act, 1908 (No.16 of 1908)
within three months of the order of sanction of the lease and if no such
lease is executed within the aforesaid period, the order sanctioning the
lease shall be deemed to have been revoked:

Provided that where the Sanctioning Authority is satisfied that
the applicant is not responsible for the delay in the execution of the lease
deed, the Sanctioning Authority may permit the execution of the lease
deed after the expiry of the aforesaid period of three months.

kokok koskok kskok

37. Execution and Registration of Contract Agreement. -

2) The contract agreement in Form XVIII relating to auction of
trade quarry shall be registered in accordance with the provisions of the
Indian Regulation Act, 1908 (XVI0f1908)."

22. Similarly, the Mineral-G at Serial No.6 of Schedule-I is completely
different from the minerals at Serial No.3 of Schedule-II is also apparent from
perusal of Rule 29 of the 1996 Rules read with Schedule-IV of the 1996 Rules, as
the rates of dead rent in respect of 'stone for crusher' and 'stone for building
purposes and other minor minerals' which are provided at Serial No.5 and 8 of the
Schedule-1V are completely different. The relevant Rule 29 and the entries in the
Schedule-IV, for ready reference are as under:-

""29. Rent and Royalty. - (1) When a quarry lease is granted or
renewed -

(a) dead rent shall be charged at the rates specified in Schedule IV;

(b) royalty except for limestone shall be charged at the rates
specified in Schedule I1I;

(©) rate of royalty on limestone shall be the same as fixed by the
Government of India from time to time for limestone in
Schedule Il of the Act;

(d) surface rent shall be charged at the rates specified by the
Collector of the district from time to time for the area occupied
orused by the lessee.

(2) On and from the date of commencement of these rules, the
provisions of sub rule (1) shall also apply to the leases granted or
renewed prior to the date of such commencement and subsisting
on such date;

3) If the lease permits the working of more than one mineral in the
same area separate dead rent in respect of each mineral may be
charged:
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Provided that the lessee shall be liable to pay the dead rent or
royalty in respect of each mineral, whichever is higher in
amount;

Notwithstanding anything contained in any instrument of the
lease, the lessee shall pay rent/royalty in respect of any mineral
removed and/or consumed at the rate specified from time to
time in Schedule IIl and 1V;

The State Government may, by notification in the Official
Gazette amend the Schedules III and IV so as to enhance or
reduce the rate at which rents/royalties shall be payable in
respect of any mineral with effect from the date of publication of
the notification in the Official Gazette:

Provided that the rate of royalty/dead rent in respect of any
mineral shall not be increased more than once during any period
of'three years;

No granite and marble block either processed or in the raw form
or any other mineral shall be dispatched from any of leased areas
without a valid transit pass issued by Mining Officer. The transit
pass shall be issued on an application in Form VIII after
depositing royalty for the quantity intended to be transported
out of the minerals extracted. Contravention of this rule may
result in forfeiture of the security deposit by the Collector
without prejudice to any other action that might lie against the
lessee;

The Transit Pass shall be in Form IX.

kekk Askok skok

SCHEDULE IV
(See rule 29)
Rates of Dead Rent in Rupees per Hectare per Annum

2055

Category of Mineral I"year of the 2" yearto3™  4"year of the

quarry lease year of the quarry lease and

quarry lease onward

@ (€) (4) ©)

ok ok

Stone for crusher Nil 30,000/- 40,000/-

skskok

Stone for building purpose and

ok ok ok ok

kskok skokok

other Minerals

Nil 25,000/- 30,000/-

Note. - In case of renewal of quarry lease, the rates of dead rent applicable shall
be as per column (5) above.
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23. Under Rule 30 of the 1996 Rules relating to general conditions of quarry
lease also nothing has been spelt out about the process of auction regarding grant
of quarry lease. The relevant part of the said Rule is as under:-

"'30. Conditions of quarry lease.-(1) Every quarry lease shall be subject to
the following Conditions:-

(a) The lessee shall pay, for every year, yearly dead rent at the rates
specified in the Schedule IV in the advance for the whole year,
on or before the 20th day of'the first month of the year;

(b) The lessee shall pay the dead rent or royalty in respect of each
mineral whichever is higher in amount but not both. The lessee
shall pay royalty in respect of quantities of mineral intended to
be consumed or transported from the leased area, no sooner the
amount of dead rent already paid equals the royalty on mineral
consumed or transported by him. The dead rent or royalty shall
be deposited in the Revenue receipt head prescribed in sub-rule
(3)of Rule 10;

(©) The lessee shall also pay for the surface area occupied or used by
him for the purposes of mining operations, surface rent in
advance for the whole year on or before the 20th day of the first
month every year;

(d) Notwithstanding any other action that may be taken for default
in the payment of dues as specified in clause (a), (b), (c¢) within
time under these rules or under any other condition of the lease,
the lessee shall pay interest at the rate of 24% per annum for all
defaulted payments of dead rent, royalty and surface rent.

skokeosk skeksk skskeosk

24.  The Chapter VI of the 1996 Rules pertains to grant of trade quarries
wherein the procedure for grant of the trade quarries; their execution and
registration of contract; rates of royalty; maintenance of register of trade quarry;
maintenance of accounts of income; and resumption of possession etc. has been
clearly prescribed. Rule 36 under the said Chapter provides for auction of quarries
wherein the minerals meant to be allotted only by auction are the same minerals
which are specified in Rule 7 of the 1996 Rules i.e. the mineral at Serial No.5 of
Schedule-I and minerals specified at Serial No.1 and 3 of Schedule-II situated in
Government land. Apart from these minerals, under Rule 36 none of the mineral
specified in Schedule-I have been provided to be allotted only by auction. Thus,
the grant or renewal of quarry lease of Mineral-G cannot be by auction is also
substantiated by Rule 36 of the 1996 Rules. The Rule 36 is quoted, as under:-

"36. Auction of quarries. - (1) The quarries of minerals, specified in
serial number 5 of Schedule I and minerals specified in serial number 1
and 3 of Schedule II situated in Government land, shall be allotted only
by auction:
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Provided that quarry lease of mineral specified in serial number 1 of
Schedule II may be granted in favour of the Madhya Pradesh State Mining
Corporation Limited (Government of Madhya Pradesh Undertaking).

2) Notice of auction shall be published in Form XV atleast 15 days
before the auction at the notice board or any conspicuous place by way of fixing
the copy of such notice thereon in the office of the concerned Gram Panchayat,
Janpad Panchayat, Zila Panchayat, Development Block, Tahsil and Collectorate
and the village where the quarries are situated:

Provided that auction of the quarry shall also be made by the process of
e-auction as per the conditions prescribed.

3) Every bidder shall execute an agreement in Form XVI before
he/she participates in the auction."”

25.  The words "Trade quarry" and "Quarry Lease" have been defined under
the definition Clauses (xvi-a) and (xxv) of Rule 2 of the 1996 Rules respectively.
According to it, the "Trade quarry" means a quarry for which the right to work is
auctioned whereas the "Quarry Lease" is a mining lease granted to quarry minor
minerals as mentioned in Section 15 of the Act. Thus, keeping in view the said two
definition clauses as well, there is a clear distinction between the "Trade quarry"
and "Quarry Lease" as to the nature of operation and minerals. Still further,
Schedule-I of the 1996 Rules speaks about the specified minerals whereas
Schedule-II relates to other minerals. Therefore, from distinction in the definition
clauses of "Trade quarry" and "Quarry Lease", the aforesaid analysis of the Rules
6 and 7 and other relevant Rules of the 1996 Rules is fortified and therefore, it
logically follows that the Mineral-G, which is included in Schedule-I under Rule 6
of'the 1996 Rules is a separate and distinct mineral than the entry at Serial No.3 of
Schedule-II governed by Rule 7 of the 1996 Rules. The Mineral-G at Serial No.6
of Schedule-I specifically covered by Rule 6 supported by Rules 9, 17, 18, 21, 22,
26,29 and 30 of the 1996 Rules does not enlarge its scope to be covered by Rule 7
and 36 of the 1996 Rules.

26.  Having analysed the statutory provisions of the 1996 Rules, it would be
apt to delve with the judicial precedents. A Constitution Bench of the Supreme
Court in Union of India vs. Sankalchand Himatlal Sheth and others, (1977)4 SCC
193 laid down the broad principles of interpretation of a Statute. It was expressed
that if the provision is clear and explicit, it cannot be reduced to a nullity by
reading into it a meaning which it does not carry and, therefore, "Courts are very
reluctant to substitute words in a statute or to add words to it, and it has been said
that they will only do so where there is a repugnancy to good sense". It was further
observed that the another rule of interpretation which is equally well-settled and
follows as a necessary corollary is that where the words according to a literal
meaning produce an inconsistency or absurdity or inconvenience so great as to
convince the court that the intention could not have been to use them in their
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ordinary signification, the court would be justified in putting on them some other
signification which, though less proper, is one which the court thinks the words
will bear. When the court interprets a constitutional provision it breathes life into
the inert words used in the founding document. The relevant extract of the said
decision reads as under:-

54, Now, it is undoubtedly true that where the language of an
enactmentis plain and clear upon its face and by itself susceptible to only
one meaning, then ordinarily that meaning would have to be given by the
Court. In such a case the task of interpretation can hardly be said to arise.
But language at best is an imperfect medium of expression and a variety
of significations may often lie in a word of expression. It has, therefore,
been said that the words of a statute must be understood in the sense
which the legislature has in view and their meaning must be found not so
much in a strictly grammatical or etymological propriety of language,

nor in its popular use, as in the subject or the occasion on which they are
used and the object to be attained. It was said by Mr. Justice Holmes in
felicitous language in Town v. Elsner, 245 U.S. 418 that "a word is not a
crystal, transparent and unchanged; it is the skin of a living thought and
may vary greatly in colour and content according to the circumstances
and the time in which it is used". The words used in a statute cannot be
read in isolation; their colour and content are derived from their context
and, therefore, every word in a statute must be examined in its context.
And when [ use word 'context',  mean it in its widest sense "as including
not only other enacting provisions of the same statute but its preamble,
the existing state of the law, other statutes in para materia and the
mischief which-the statute was intended to remedy". The context is of
the greatest importance in the interpretation of the words used in a
statute. "It is quite true" pointed out by Judge Learned Hand in Helvering
v. Gregory, 69 F (2) (d) 809 "that as the articulating of a statute increase,
the room for interpretation must contract; but the meaning of a sentence
may be more than that of the separate words, as a melody is more than the
notes and no degree of particularity can ever obviate recourse to the
setting in which all appear and which all collectively create." Again, it
must be remembered that though the words used are the primary and
ordinarily the most reliable, source of interpreting the meaning of any
writing, be it a statute, a contract, or anything else, it is one of the surest
indexes of a mature and developed jurisprudence not to make a fortress
out of the dictionary, but to remember that a statute always has some
purpose or object to accomplish, whose sympathetic and imaginative
discovery, is the surest guide to its meaning. The literal construction
should not obsess the Court, because it has only prima facie preference,
the real object of interpretation being to find out the true instant of the
law maker and that can be done only by reading the statute as an organic
whole, with each part throwing light on the other and bearing in mind the
rule in Heydon's case (1584) 3 W. Rep. 16: 76 E.R. 637 which requires
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four things to be "discerned and considered" in arriving at the real
meaning: (1) what was the law before the Act was passed; (2) what was
the mischief or defect for which the law had not provided; (3) what
remedy Parliament has appointed; and (4) the reason of the remedy.
There is also another rule of interpretation which is equally well settled

and which seems to follow as a necessary corollary, namely, where the

words, according to their literal meaning "produce an inconsistency, or
an absurdity or inconvenience so great as to convince the Court that the

intention could not have been to use them in their ordinary

signification", the Court would be justified in "putting on them some

other signification, which, though less proper, is one which the Court
thinks the words will bear". Vide River Wear Commissioners v.

Adamson (1876-77) App. Cs. 743 at 764...."

(emphasis supplied)

27. The Supreme Court in Nelson Motis vs. Union of India and another,
(1992) 4 SCC 711 has held that where the words of the statute are clear, plain or
unambiguous, i.e. they are reasonably susceptible to only one meaning, the
Courts are bound to give effect to that meaning irrespective of consequences. The
Courtheld as under:-

""8. The language of sub-rule (4) of Rule 10 is absolutely clear and does not
permit any artificial rule of interpretation to be applied. It is well established
that if the words of a statute are clear and free from any vagueness and are,

therefore, reasonably susceptible to only one meaning, it must be construed by
giving effect to that meaning, irrespective of consequences. The language of the

sub-rule here is precise and unambiguous and, therefore, has to be understood in
the natural and ordinary sense. As was observed in innumerable cases in India

and in England, the expression used in the statute alone declares the intent of the
legislature. In the words used by this Court in State of U.P. v. Dr Vijay Anand
Maharaj [AIR 1963 SC 946] when the language is plain and unambiguous and
admits of only one meaning, no question of construction of a statute arises, for
the act speaks for itself. Reference was also made in the reported judgment to
Maxwell stating:

"The construction must not, of course, be strained to include cases
plainly omitted from the natural meaning of the words."

The comparison of the language with that of sub-rule (3) reinforces the
conclusion that sub-rule (4) has to be understood in the natural sense. It will be
observed that in sub-rule (3) the reference is to "a Government servant under
suspension" while the words "under suspension", are omitted in sub-rule (4).
Also the sub-rule (3) directs that on the order of punishment being set aside, "the
order of his suspension shall be deemed to have continued in force" but in sub-
rule (4) it has been said that "the Government servant shall be deemed to have
been placed under suspension". The departure made by the author in the
language of sub-rule (4) from that of sub-rule (3) is conscious and there is no
scope for attributing the artificial and strained meaning thereto. In the
circumstances it is not permissible to read down the provisions as suggested.
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We, therefore, hold that as a result of sub-rule (4) a government servant, though
not earlier under suspension, shall also be deemed to have been placed under
suspension by the Appointing Authority from the date of the original order of
dismissal, provided of course, that the other conditions mentioned therein are
satisfied."

(emphasis supplied)

28. In the case of Nasiruddin and others vs. Sita Ram Agarwal, (2003) 2 SCC
577, the Supreme Court arrived at the conclusion that the Court's jurisdiction to
interpret a statute can be invoked when the same is ambiguous. It is well known
that in a given case the court can iron out the fabric but it cannot change the texture
of the fabric. It cannot enlarge the scope of legislation or intention when the
language of provision is plain and unambiguous. It cannot add or subtract words
to a statute or read something into it which is not there. It cannot re-write or recast
legislation. It was clearly stated that where the statutory provision is plain and
unambiguous, the court shall not interpret the same in a different manner only
because of harsh consequences arising therefrom. The Court held as under:-

""35. Inacase where the statutory provision is plain and unambiguous,
the court shall not interpret the same in a different manner, only because

of harsh consequences arising therefrom. In E. Palanisamy v.
Palanisamy (2003) 1 SCC 123, a Division Bench of this Court observed:
(SCCp. 127,para¥)

"The rent legislation is normally intended for the benefit of the tenants.
At the same time, it is well settled that the benefits conferred on the
tenants through the relevant statutes can be enjoyed only on the basis of
strict compliance with the statutory provisions. Equitable consideration
hasno place in such matters."

skeskeosk seskeosk skesksk

37.The court's jurisdiction to interpret a statute can be invoked when the
same is ambiguous. It is well known that in a given case the court can
iron out the fabric but it cannot change the texture of the fabric. It cannot
enlarge the scope of legislation or intention when the language of the

provision is plain and unambiguous. It cannot add or subtract words to a

statute or read something into it which is not there. It cannot rewrite or
recast legislation. It is also necessary to determine that there exists a

presumption that the legislature has not used any superfluous words. It is
well settled that the real intention of the legislation must be gathered
from the language used. It may be true that use of the expression "shall or
may" is not decisive for arriving at a finding as to whether the statute is
directory or mandatory. But the intention of the legislature must be
found out from the scheme of the Act. It is also equally well settled that
when negative words are used the courts will presume that the intention
of'the legislature was that the provisions are mandatory in character."

(emphasis supplied)
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29. The Supreme Court in Maulavi Hussein Haji Abraham Umarji vs. State of
Gujarat and another, (2004) 6 SCC 672, has held that the language employed in a
statute is the determinative factor of legislative intent. The question is not what
may be supposed and has been intended but what has been said. The relevant
extract of the said judgment reads as under:-

"18. The question is not what may be supposed and has been
intended but what has been said. "Statutes should be construed, not as
theorems of Euclid", Judge Learned Hand said, "but words must be
construed with some imagination of the purposes which lie behind
them". (See Lenigh Valley Coal Co. v. Yensavage [218 FR 547].) The
view was reiterated in Union of India v. Filip Tiago De Gama of Vedem
Vasco De Gama [(1990) 1 SCC277] (SCCp. 284, para 16).

19. In D.R. Venkatachalam v. Dy. Transport Commr. [(1977)2 SCC
273] it was observed that courts must avoid the danger of a priori
determination of the meaning of a provision based on their own
preconceived notions of ideological structure or scheme into which the
provision to be interpreted is somewhat fitted. They are not entitled to
usurp legislative function under the disguise of interpretation.

20. While interpreting a provision the court only interprets the law
and cannot legislate it. If a provision of law is misused and subjected to
the abuse of the process of law, it is for the legislature to amend, modify
or repeal it, if deemed necessary. (See CST v. Popular Trading Co.
[(2000) 5 SCC 511]). The legislative casus omissus cannot be supplied
by judicial interpretative process.

21. Two principles of construction — one relating to casus
omissus and the other in regard to reading the statute as a whole —
appear to be well settled. Under the first principle a casus omissus
cannot be supplied by the court except in the case of clear necessity and
when reason for it is found in the four corners of the statute itself but at
the same time a casus omissus should not be readily inferred and for that
purpose all the parts of a statute or section must be construed together
and every clause of a section should be construed with reference to the
context and other clauses thereof so that the construction to be put on a
particular provision makes a consistent enactment of the whole statute.
This would be more so if literal construction of a particular clause
leads to manifestly absurd or anomalous results which could not have
been intended by the legislature. "An intention to produce an
unreasonable result", said Danckwerts, L.J., in Artemiou v. Procopiou
[(1966) 1 QB 878 : (1965) 3 AIlER 539:(1965)3 WLR 1011 (CA)] (All
ER p. 544 1), "is not to be imputed to a statute if there is some other
construction available". Where to apply words literally would "defeat
the obvious intention of the legislation and produce a wholly
unreasonable result", we must "do some violence to the words" and so
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achieve that obvious intention and produce a rational construction. [Per
Lord Reid in Luke v. IRC[1963 AC 557 : (1963) 1 AIl ER 655 : (1963) 2
WLR 559 (HL)] where at AC p. 577 he also observed: (All ER p. 664 I)
"This is not a new problem, though our standard of drafting is such that it
rarely emerges."|"

(emphasis supplied)

30. In Nathi Devi vs. Radha Devi Gupta, (2005) 2 SCC 271, it has been
propounded that the Courts are not concerned with the policy involved or that the
results are injurious or otherwise, which may follow from giving effect to the
language used. If the words are capable of one construction only then it would not
be open to the Courts to adopt any other hypothetical construction on the ground
that such construction is more consistent with the alleged object and policy of the
Act. It was further held that it is equally well settled that in interpreting a statute,
effort should be made to give effect to each and every word used by the
Legislature. The Courts always presume that the Legislature inserted every part
thereof for a purpose and the legislative intention is that every part of the statute
should have effect. A construction which attributes redundancy to the legislature
will not be accepted except for compelling reasons such as obvious drafting
errors. The relevant extract of the decision, reads, thus:-

"13.  The interpretative function of the court is to discover the true
legislative intent. It is trite that in interpreting a statute the court must, if
the words are clear, plain, unambiguous and reasonably susceptible to
only one meaning, give to the words that meaning, irrespective of the
consequences. Those words must be expounded in their natural and
ordinary sense. When the language is plain and unambiguous and admits
of only one meaning, no question of construction of statute arises, for the
Act speaks for itself. Courts are not concerned with the policy involved
or that the results are injurious or otherwise, which may follow from
giving effect to the language used. If the words used are capable of one
construction only then it would not be open to the courts to adopt any
other hypothetical construction on the ground that such construction is
more consistent with the alleged object and policy of the Act. In
considering whether there is ambiguity, the court must look at the statute
as a whole and consider the appropriateness of the meaning in a
particular context avoiding absurdity and inconsistencies or
unreasonableness which may render the statute unconstitutional.

14. It is equally well settled that in interpreting a statute, effort
should be made to give effect to each and every word used by the
legislature. The courts always presume that the legislature inserted
every part thereof for a purpose and the legislative intention is that every
part of the statute should have effect. A construction which attributes

redundancy to the legislature will not be accepted except for compelling
reasons such as obvious drafting errors. (See State of U.P. v. Dr. Vijay
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Anand Maharaj [AIR 1963 SC 946], Rananjaya Singh v. Baijnath Singh
[AIR 1954 SC 749] , Kanai Lal Sur v. Paramnidhi Sadhukhan [ AIR
1957 SC907], Nyadar Singh v. Union of India [(1988)4 SCC 170],J.K.
Cotton Spg. and Wvg. Mills Co. Ltd. v. State of U.P. [AIR 1961 SC 1170]
and Ghanshyamdasv. CST [AIR 1964 SC 766].)

15. It is well settled that literal interpretation should be given to a
statute if the same does not lead to an absurdity."

31. The Supreme Court in Aravali Golf Club vs. Chander Hass, (2008) 1 SCC
683 went on to the extent of holding that in the name of judicial activism Judges
cannot cross their limits and try to take over functions which belong to another
organ of the State. The relevant observations are:-

"17.  Before parting with this case we would like to make some
observations about the limits of the powers of the judiciary. We are
compelled to make these observations because we are repeatedly
coming across cases where judges are unjustifiably trying to perform
executive or legislative functions. In our opinion this is clearly
unconstitutional. In the name of judicial activism judges cannot cross
their limits and try to take over functions which belong to another organ
of'the State.

18. Judges must exercise judicial restraint and must not encroach
into the executive or legislative domain, vide Indian Drugs &
Pharmaceuticals Ltd. v. Workmen (2007) 1 SCC 408; and S.C. Chandra
v. State of Jharkhand (2007) 8 SCC 279 (see concurring judgment of
M. Katju, J.).

19. Under our Constitution, the legislature, the executive and the
judiciary all have their own broad spheres of operation. Ordinarily it is
not proper for any of these three organs of the State to encroach upon the
domain of another, otherwise the delicate balance in the Constitution
will be upset, and there will be a reaction.

20. Judges must know their limits and must not try to run the
Government. They must have modesty and humility, and not behave like
emperors. There is broad separation of powers under the Constitution
and each organ of the State-the legislature, the executive and the
judiciary -- must have respect for the other and must not encroach into
each other's domains.

21. The theory of separation of powers first propounded by the
French thinker Montesquieu (in his book The Spirit of Laws) broadly
holds the field in India too. In Chapter XI of his book The Spirit of Laws
Montesquieu writes:

"When the legislative and executive powers are united
in the same person, or in the same body of Magistrates,
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there can be no liberty; because apprehensions may
arise, lest the same monarch or senate should enact
tyrannical laws, to execute them in a tyrannical manner.

Again, there is no liberty, if the judicial power be not
separated from the legislative and executive. Were it joined
with the legislative, the life and liberty of the subject would
be exposed to arbitrary control; for the judge would be then
the legislator. Were it joined to the executive power, the
judge might behave with violence and oppression.

There would be an end of everything, were the same man
or the same body, whether of the nobles or of the people, to
exercise those three powers, that of enacting laws, that of
executing the public resolutions, and of trying the causes
ofindividuals."

32.  The similar provisions of the 1996 Rules, which are involved herein came
up for consideration before a Five Judge Bench of this Court in Pankaj Kumar Rai
vs. State of M.P and others, 2017 SCC Online MP 1764. The Court relying upon
the judgment of the Supreme Court in Kailash Chandra and another vs. Mukundi
Lal and others, (2002) 2 SCC 678 observed that a provision in the statute is not to
be read in isolation. When the subject-matter dealt with in different sections or
parts of the same statute is the same or similar in nature then it has to be read with
other related provisions of the Act itself. The Bench in Pankaj Kumar Rai's case
(supra) observed as under:-

""13. We have heard learned counsel for the parties and find that the
"Quarry Permit" mentioned in Rule 68 third proviso is distinct from a
"Trade quarry" granted under Rule 7 read with Rule 36 or a "Quarry
lease" granted under Rule 6 read with Rule 18 of the Rules.....The "Trade
quarry" is the one for which right to work is auctioned in terms of Rule 7
read with Rule 36 as contained in Chapter VI of the Rules. The quarry
lease is allotted under Rule 6. Thus, the quarry lease is governed by
allotment whereas the trade quarry is allotted by auction whereas the
quarry permit is granted for a specified period for the purposes of
specific contract in terms of third proviso to Rule 68. ..."

33. Considering the true meaning and effect of the Rules 6 and 7 and the
relevant entries in the Schedule-I and I coupled with the other relevant provisions
of the 1996 Rules, which have been discussed hereinbefore, in the light of the
principles of interpretation laid down by the Supreme Court in the cases of
Sankalchand Himatlal Sheth (supra), Nelson Motis (supra), Nasiruddin (supra),
Maulavi Hussein Haji (supra), Nathi Devi (supra) and Aravali Gold Club (supra),
it is manifest that the Rules 6 and 7 of the 1996 Rules operate in different fields
and they cover different minerals specified in Schedule I and II and even after
reading the said provisions together with other Rules in the 1996 Rules, no
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likeness is established between the Mineral-G at Serial No.6 of Schedule-I and
"Stone, Boulder, road metal Gitti, Rubble Chips etc." mentioned at Serial No.3 of
Schedule-II. Under the entire scheme of the 1996 Rules, the quarries of Minerals
specified at Serial No.5 of Schedule-I and Serial Nos.1 and 3 of Schedule-II
situated in Government land alone are meant to be allotted by auction under Rule
7 of the 1996 Rules. A perusal of Column (3)(iii) of the Table appended to Rule 6
clearly goes to show that even the quarry of minerals specified at Serial No.3 of
Schedule-II situated in private land is covered by Rule 6 of the 1996 Rules which
prescribes the procedure for its grant and renewal by the Authority and not by
auction as per Rule 7 of the 1996 Rules. The grant or renewal of quarry lease of
Mineral-G at Serial No.6 of Schedule-I and rest of the minerals in Schedule-I and
IT (except Serial No.5 of Schedule-I and Serial No.1 and 3 of Schedule-II on the
Government land) is governed by Rule 6 of the 1996 Rules and could not be by
way of open auction. Since in the Table appended to the Rule 6 of the 1996
Rules, the grant of quarry lease of certain specified minerals on the private
land has been specifically provided at column (3) e.g. at Column 3(ii) and
(111) at Serial No.(1) of the Table whereby Director is the Authority to grant the
minerals and column 3(iii), (v) of Serial No.2 of the Table where the Collector is
the Authority, therefore, it is apparent that except the minerals mentioned in the
said Table which are on the private land, all other minerals could be on the
Government or private land. Thus, under Rule 6 of the 1996 Rules, the nature of
the land has not been mentioned. Accordingly, the Question No.(I) referred, is
answered in the negative and it is held that the grant of quarry lease for Mineral-G
at Serial No.6 of Schedule-I which is governed by Rule 6 of the 1996 Rules, on the
Government land, cannot be by way of open auction.

34. Since the Mineral-G at Serial No.6 of Schedule-I is specifically held to be
covered by Rule 6 of the 1996 Rules, which admits of the quarry lease for the said
mineral by application for grant or renewal and not by auction, therefore, there
cannot be two processes i.e. one by open auction for Government land and another
by way of grant for private land in respect of Mineral-G. Thus, the Question
No.(II) referred, is also answered in the negative.

35. Adverting back to the judgment in Prathvi Infrastructure's case (supra), it
was argued by the learned counsel for the petitioners that apart from heavy
emphasis laid on Rule 7 and entry at Serial No.3 of Schedule-II of the 1996 Rules,
misreading of the two judgments of the Supreme Court in Centre for PIL's case
(supra) and Natural Resources Allocation's case (supra) has also accounted for the
conclusion by the Division Bench at Indore that the State Government has acted
contrary to the statutory Rules in allotting mines in question without adhering to
the process of auction. The said submission needs to be examined in the context of
the question No.(III) referred.
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36. The Division Bench at Indore specifically relied upon paragraphs 85, 89,
94, 95 and 96 of the judgment in Centre for PIL's case (supra) and paragraph 188
of the judgment in Natural Resources Allocation's case (supra) and held that the
allocation of natural resources by taking recourse to auction is a fair and
reasonable process and since the Rules also provide for conducting an auction,
therefore, direction to adopt the most fair and transparent process came to be
passed. It is, however, noticed that the judgment in Centre for PIL's case (supra)
was the subject matter of Presidential Reference under Article 143(1) of the
Constitution of India in Natural Resources Allocation's case (supra) for deciding
the following question among others:-

"Question 2. Whether a broad proposition of law that only the route of
auctions can be resorted to for disposal of natural resources does not run
contrary to several judgments of the Supreme Court including those of
the larger Benches?

The judgment in Centre for PIL's case (supra) i.e. 2G Case was explained
by the Constitution Bench holding that the said judgment did not make any
mention about auction being the only permissible and intra vires method for
disposal of natural resources and the findings were limited to the case of spectrum.
If the Court had actually held so, it would have found a mention in the summary at
the end of the judgment. It was further explained that Article 14 of the Constitution
of India does not predefine any economic policy as a constitutional mandate and
even the mandate of Article 39(b) imposes no restrictions on the means adopted to
subserve the public good and uses the broad term "distribution", suggesting that
the methodology of distribution is not fixed. The relevant paragraphs from the
Constitution Bench judgment are profitably reproduced as under:-

"On merits

Hkskok Askok Hskok

67. Asalready pointed out, the judgment in Centre for Public Interest
Litigation vs. Union of India (2012) 3 SCC 1 triggered doubts about the
validity of methods other than "auction" for disposal of natural resources
which ultimately led to the filing of the present Reference. Therefore,
before we proceed to answer Question 1, it is imperative to understand
what has been precisely stated in Centre for Public Interest Litigation vs.
Union of India (2012) 3 SCC 1 and decipher the law declared in that
case.

LS LS LS

69. Article 141 of the Constitution lays down that the "law declared" by
the Supreme Court is binding upon all the courts within the territory of
India. The "law declared" has to be construed as a principle of law that
emanates from a judgment, or an interpretation of a law or judgment by
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the Supreme Court, upon which, the case is decided. (See Fida Hussain
v. Moradabad Development Authority (2011) 12 SCC 615) Hence, it
flows from the above that the "law declared" is the principle culled out
on the reading of a judgment as a whole in light of the questions raised,
upon which the case is decided. [ Also see Ambica Quarry Works v. State
of Gujarat [(1987) 1 SCC 213] and CIT v. Sun Engg. Works (P) Ltd.
[(1992) 4 SCC 363]]. In other words, the "law declared" in a judgment,
which is binding upon courts, is the ratio decidendi of the judgment. It is
the essence of a decision and the principle upon which the case is
decided which has to be ascertained in relation to the subject-matter of
the decision.

*kk ek ek

81. Our reading of these paragraphs suggests that the Court was not
considering the case of auction in general, but specifically evaluating the
validity of those methods adopted in the distribution of spectrum from
September 2007 to March 2008. It is also pertinent to note that reference
to auction is made in the subsequent para 96 with the rider "perhaps". It
has been observed that "a duly publicised auction conducted fairly and
impartially is perhaps the best method for discharging this burden". We
are conscious that a judgment is not to be read as a statute, but at the same
time, we cannot be oblivious to the fact that when it is argued with
vehemence that the judgment lays down auction as a constitutional
principle, the word "perhaps" gains significance. This suggests that the
recommendation of auction for alienation of natural resources was never
intended to be taken as an absolute or blanket statement applicable
across all natural resources, but simply a conclusion made at first blush
over the attractiveness of a method like auction in disposal of natural
resources. The choice of the word "perhaps" suggests that the learned
Judges considered situations requiring a method other than auction as
conceivable and desirable.

82. Further, the final conclusions summarised in para 102 of the
judgment (SCC) in Centre for Public Interest Litigation vs. Union of

India (2012) 3 SCC 1 make no mention about auction being the only
permissible and intra vires method for disposal of natural resources; the
findings are limited to the case of spectrum. In case the Court had
actually enunciated, as a proposition of law, that auction is the only
permissible method or mode for alienation/allotmen of natural

resources, the same would have found a mention in the summary at the
end of the judgment.

83. Moreover, if the judement in 2G case [Centre for Public
Interest Litigation vs. Union of India (2012) 3 SCC 1] is to be read as
holding auction as the only permissible means of disposal of all natural

resources, it would lead to the quashing of a large number of laws that
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prescribe methods other than auction e.g. the MMDR Act. While dealing
with the merits of the Reference, at a later stage, we will discuss whether
or not auction can be a constitutional mandate under Article 14 of the
Constitution, but for the present, it would suffice to say that no court
would ever implicitly, indirectly, or by inference, hold a range of laws as
ultra vires the Constitution, without allowing every law to be tested on
its merits. One of the most profound tenets of constitutionalism is the
presumption of constitutionality assigned to each legislation enacted.
We find that 2G case [Centre for Public Interest Litigation vs. Union of
India (2012) 3 SCC 1] does not even consider a plethora of laws and
judgments that prescribe methods, other than auction, for dispensation
of natural resources; something that it would have done, in case it
intended to make an assertion as wide as applying auction to all natural
resources. Therefore, we are convinced that the observations in paras 94
to 96 could not apply beyond the specific case of spectrum, which
according to the law declared in 2G case [Centre for Public Interest
Litigation vs. Union of India (2012) 3 SCC 1], is to be alienated only by
auction and no other method.

L L L

Whether "auction' a constitutional mandate

108.  Such being the constitutional intent and effect of Article 14, the
question arises — Can auction as a method of disposal of natural
resources be declared a constitutional mandate under Article 14 of the
Constitution of India? We would unhesitatingly answer it in the negative
since any other answer would be completely contrary to the scheme of
Article 14. Firstly, Article 14 may imply positive and negative rights for
an individual, but with respect to the State, it is only couched in negative
terms: like an admonition against the State which prohibits the State
from taking up actions that may be arbitrary, unreasonable, capricious or
discriminatory. Article 14, therefore, is an injunction to the State against
taking certain type of actions rather than commanding it to take
particular steps. Reading the mandate of auction into its scheme would
thus, be completely contrary to the intent of the article apparent from its
plain language.

b b b

113.  Finally, reading auction as a constitutional mandate would be
impermissible because such an approach may distort another

constitutional principle embodied in Article 39(b). The said Article
enumerating certain principles of policy, to be followed by the State,
reads as follows:

""39. Certain principles of policy to be followed by the State.—The
State shall, in particular, direct its policy towards securing—
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(a) kokok kokok kokok

(b) that the ownership and control of the material resources of the
community are so distributed as best to subserve the common

good;"

The disposal of natural resources is a facet of the use and distribution of
such resources. Article 39(b) mandates that the ownership and control of
natural resources should be so distributed so as to best subserve the
common good. Article 37 provides that the provisions of Part IV shall
not be enforceable by any court, but the principles laid down therein are
nevertheless fundamental in the governance of the country and it shall be
the duty of the State to apply these principles in making laws. Therefore,
this Article, in a sense, is a restriction on "distribution" built into the
Constitution. But the restriction is imposed on the object and not the
means. The overarching and underlying principle governing
"distribution" is furtherance of common good. But for the achievement
of that objective, the Constitution uses the generic word "distribution".
Distribution has broad contours and cannot be limited to meaning only
one method i.e. auction. It envisages all such methods available for
distribution/allocation of natural resources which ultimately subserve
the "common good".

*hk *hk *kk

115. It can thus, be seen from the aforequoted paragraphs that the
term "distribute" undoubtedly, has wide amplitude and encompasses all
manners and methods of distribution, which would include classes,
industries, regions, private and public sections, etc. Having regard to the
basic nature of Article 39(b), a narrower concept of equality under
Article 14 than that discussed above, may frustrate the broader concept
of distribution, as conceived in Article 39(b). There cannot, therefore, be
a cavil that "common good" and "larger public interests" have to be
regarded as constitutional reality deserving actualisation.

116.  The learned counsel for CPIL argued that revenue maximisation
during the sale or alienation of a natural resource for commercial
exploitation is the only way of achieving public good since the revenue
collected can be channelised to welfare policies and controlling the
burgeoning deficit. According to the learned counsel, since the best way
to maximise revenue is through the route of auction, it becomes a
constitutional principle even under Article 39(5). However, we are not

persuaded to hold so. Auctions may be the best way of maximising

revenue but revenue maximisation may not always be the best way to
subserve public good. "Common good" is the sole guiding factor under

Article 39(b) for distribution of natural resources. It is the touchstone of
testing whether any policy subserves the "common good" and if it does,
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irrespective of the means adopted, it is clearly in accordance with the
principle enshrined in Article 39¢b)."

(emphasis supplied)

The Constitution Bench in para 120 of its judgment concluded that the
submission that any disposal of a natural resource for commercial use must be for
revenue maximization and therefore, by auction, is neither legal nor logical and
hence, it was held that disposal of all natural resources through auction is clearly
not a constitutional mandate and legitimate deviations from auction are
permissible for the purposes of disposal of natural resources. The said paragraph
isreproduced as under:-

"120. Therefore, in conclusion, the submission that the mandate of
Article 14 is that any disposal of a natural resource for commercial use
must be for revenue maximisation, and thus by auction, is based neither
on law nor on logic. There is no constitutional imperative in the matter of
economic policies — Article 14 does not predefine any economic policy
as a constitutional mandate. Even the mandate of Article 39(b) imposes
no restrictions on the means adopted to subserve the public good and
uses the broad term "distribution", suggesting that the methodology of
distribution is not fixed. Economic logic establishes that alienation/
allocation of natural resources to the highest bidder may not necessarily
be the only way to subserve the common good, and at times, may run
counter to public good. Hence, it needs little emphasis that disposal of all
natural resources through auctions is clearly not a constitutional
mandate."

(emphasis supplied)

After holding so, the Constitution Bench summarized its conclusions in
para 146 and concluded that the Court cannot mandate one method to be followed
in all facts and circumstances. Therefore, auction, an economic choice of disposal
of natural resources, is not a constitutional mandate. The Court can test the
legality and constitutionality of these methods when questioned and give a
constitutional answer as to which methods are u/tra vires and intra vires the
provisions of the Constitution. It was further propounded that the Court cannot
and will not compare which policy is fairer than the other, but, if a policy or law is
patently unfair to the extent that it falls foul of the fairness requirement of Article
14 of the Constitution, the Court would not hesitate in striking it down. The
conclusions are, thus:-

"Judicial review of policy decisions

L *hk *hk

146.  Tosummarise in the context of the present Reference, it needs to

be emphasised that this Court cannot conduct a comparative study of the
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various methods of distribution of natural resources and suggest the
most efficacious mode, if there is one universal efficacious method in

the first place. It respects the mandate and wisdom of the executive for

such matters. The methodology pertaining to disposal of natural
resources is clearly an economic policy. It entails intricate economic

choices and the Court lacks the necessary expertise to make them. As has
been repeatedly said, it cannot, and shall not, be the endeavour of this
Court to evaluate the efficacy of auction vis-a-vis other methods of
disposal of natural resources. The Court cannot mandate one method to
be followed in all facts and circumstances. Therefore, auction, an
economic choice of disposal of natural resources, is not a constitutional
mandate. We may, however, hasten to add that the Court can test the
legality and constitutionality of these methods. When questioned, the
courts are entitled to analyse the legal validity of different means of
distribution and give a constitutional answer as to which methods are
ultra vires and intra vires the provisions of the Constitution.
Nevertheless, it cannot and will not compare which policy is fairer than
the other, but, ifa policy or law is patently unfair to the extent that it falls
foul of the fairness requirement of Article 14 of the Constitution, the

Court would not hesitate in striking it down.

ek ek Tk

150. In conclusion, our answer to the first set of five questions is that
auctions are not the only permissible method for disposal of all natural
resources across all sectors and in all circumstances.

*kk *kdk *kk

J.S. Khehar, J. (concurring)— I have had the privilege of perusing the
opinion rendered by my esteemed Brother, D.K. Jain, J. Every bit of the
opinion (which shall hereinafter be referred to by me, as "the main
opinion") is based on settled propositions of law declared by this Court.
There can, therefore, be no question of any disagreement therewith. I
fully endorse the opinion expressed therein."

(emphasis supplied)

37.  We are in full agreement with the submission advanced by the learned
counsel for the petitioners that in Prathvi Infrastructure's case (supra) there was
no challenge to the validity of the Rules. In the absence thereof, the mandate as
given therein was legally unfounded. The Supreme Court in Vipan Kumar Jain's
case (supra) had laid down as under:-

"10.  Finally, the courts cannot read in limitations to the jurisdiction
conferred by statutes, in the absence of'a challenge to the provision itself
when the language of the Act clearly allows for an ostensible violation of
the principles of natural justice including the principle that a person
cannot be ajudge in his own cause......"
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38. Similar view was expressed by the Supreme Court in S.K. Saigal's case
(supra) with the following observations:-

"8. We have been taken through the entire petition filed by the
respondents herein before the Tribunal. There is not even a whisper of
challenging the Rules as discriminatory or ultra vires much less Rule

7(2)(b) of the Rules.
skskeosk skoksk sksksk
10. It was, therefore, clearly an admitted case of the respondents by

themselves that they had not worked for 5 years as Scientists 'B', which
is the mandate of the Rules and, therefore, the Tribunal transgressed its
jurisdiction granting the relief to the respondents dehors the mandate of
the Rules. It is now settled principle of law that no mandamus can be
issued which would be contrary to the Act and the Rules. (See State of
U.P. vs. Harish Chandra, (1996) 9 SCC 309 and Union of India vs. Assn.
for Democratic Reforms (2002) 5 SCC 294)."

39.  Keeping in view the analysis of the judgments of the Supreme Court in
Centre for PIL's case (supra) and Natural Resources Allocation's case (supra), the
Division Bench in Prathvi Infrastructure's case (supra) has not correctly read the
legal conclusions enunciated by the Constitution Bench judgment of the Supreme
Court in Natural Resources Allocation's case (supra). Thus, the Question
No.(IIT) referred, stands answered accordingly.

40. As anecessary corollary, in view of the foregoing reasons, the Question
No.(I'V) with regard to correctness of the order passed by the Division Bench of
Gwalior Bench of this Court in the case of Smt. Prabha Sharma (supra), is
answered in the affirmative. Additionally, Division Bench at Gwalior in M/s
Aman Stone Crusher's case (supra) has referred two questions, as reproduced in
the earlier part of the judgment. In view of the above answers and the said
questions overlapping with them, the same stand answered accordingly in terms
thereof.

41.  Consequently, we have no manner of doubt that the Mineral-G at Serial
No.6 of Schedule-I governed by Rule 6 of the 1996 Rules cannot be taken for the
"Stone, Boulder, road metal Gitti, Rubble Chips etc." mentioned at Serial No.3 of
Schedule-II governed by Rule 7 of the 1996 Rules. Therefore, we regret our
inability to concur with the view expressed by the Division Bench in Prathvi
Infrastructure's case (supra) whereby it has held that grant of quarry lease for
minor mineral stone for making Gitti by mechanical crushing (i.e. use of crusher)
at Serial No.6 of Schedule-I would only be by way of open auction on the
Government land and the said judgment is, thus, hereby overruled.

42. The writ petitions shall now be laid before the Division Bench for hearing
as per Roster.

Order accordingly
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Before Mr. Justice Prakash Shrivastava & Mr. Justice Vivek Rusia
W.A. No. 727/2020 (Indore) decided on 21 September, 2020

STATE OF M.P. & ors. ...Appellants
Vs.
RAMESH GIR ...Respondent

(Alongwith W.A. Nos. 729/2020 & 741/2020)

Panchayat Service (Gram Panchayat Secretary Recruitment and
Conditions of Service) Rules, M.P. 2011, Rule 7 (amended) and General
Clauses Act, M.P. 1957 (3 of 1958), Section 16 — Panchayat Secretary —
Suspension/Dismissal — Competent Authority — Held — Even if there is no
express provision in Rules of 2011, applying general principle of master
servant relationship, the appointing authority has implicit power to place the
employee under interim suspension or dismiss him — CEO being appointing
authority can pass order of interim suspension of Gram Panchayat Secretary
—Appeals allowed. (Paras 11,13,17,18 & 21)

ygrgad |ar (919 yarga afaq adl siv dar &1 od) g9, a9 2011,
foas 7 (Genfera) va arenmver @vs SfefaaH, 4.9, 1957 (1958 &7 3), €TIRT 16 —
ygrad |faq — a7,/ ya=gfa — aew gigart — afieiRa — afe 2011 &
sl A siftreraa Sudy A€ @, a9 W), Afaed—d9d @ 999 & W Rigid
®I AN HYd gy, Fraiaar uiter) & urd, ) &1 sialy e 3 @+ A
I9 ysgd del @l faafda wfdd @ — q&@ sriuae After), e
I g1 @ A1d, U Y9rd afad @ ARy faded &1 sy uilka ax
"Hdl & — il AR |

Cases referred:
AIR 1964 SC787,AIR 1956 SC 285, AIR 1950 FC 140, 1968 MPLJ 604.

Pushyamitra Bhargava, Addl. A.G. for the appellants.
Manoj Manav, for the respondent in W.A. No. 741/2020.
None, for the respondent in other Writ Appeals.

ORDER

The Order of the Court was passed by
PRAKASH SHRIVASTAVA, J.:- This order will govern the disposal of WA
No0.727/2020, WA N0.729/2020 and WA No.741/2020 since it is jointly submitted
by learned counsel for parties that all these appeals involve common questions in
identical fact situation.
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2. These appeals have been filed by the State against the order of the learned
Single Judge dated 13/2/2020 passed in WP No.18128/2019(s), WP No.15511/
2019(s) and WP N0.27982/2019(s).

3. For convenience, facts are taken from WA No.727/2020.

4. Respondent had filed the WP No.18128/2019(s) with the plea that he was
appointed as Panchayat Karmi in the year 2006 and was later notified as
Panchayat Secretary of the gram panchayat in 2006 and was regularized in 2008.
The Chief Executive Officer of Jilla Panchayat had passed the order dated
29/7/2019 suspending the respondent on the ground of committing serious
financial irregularities and aggrieved with this order of suspension he had filed the
writ petition raising the plea that the order of suspension was wrongly passed. The
appellants had filed their reply and supported the order of suspension.

5. Learned Single Judge after hearing both the parties, by the order under
appeal has quashed the order of suspension on the ground that the order was
without jurisdiction as no provision exists in the rules to suspend a Panchayat
Secretary. Learned Single Judge has opined that M.P. Panchayat Service
(Discipline and Appeal Rules) 1999 which contain the general power to suspend
were made applicable by unamended Rule 7 of the M.P. Panchayat Service (Gram
Panchayat Recruitment and Conditions of Service) Rules 2011, but subsequently
Rule 7 has been amended on 9/8/2017 and under the amended rule no such power
of suspension exists, therefore, a Gram Panchayat Secretary cannot be suspended.

6. Learned counsel for appellants submits that the CEO of Jilla Panchayat
being the appointing authority is competent to suspend the Panchayat Secretary.
He further submits that by the notification dated 23/1/2020 it has been clarified
that the CEO of the Jilla Panchayat is competent to suspend a Panchayat
Secretary. He has also submitted that since the clarificatory circular has been
issued to fill up the gap in the rule, therefore, it will have the binding force.

7. Learned counsel for respondent supporting the order of the learned Single
Judge has submitted that though prior to the amendment in the Rules of 2011 there
was a provision for suspending the Panchayat Secretary, but after the amendment
0f 2017 in Rule 7 no such provision for suspending a Panchayat Secretary exists,
therefore, there is no power vested with the authorities to suspend a gram
Panchayat Secretary. He has further submitted that the notification/circular dated
23/1/2020 has no binding effect and even otherwise no such circular was in
existence when the impugned order of suspension was passed.

8. We have heard the learned counsel for parties and perused the record.

9. Undisputedly the services of the Gram Panchayat Secretary are governed
by the M.P. Panchayat Service (Gram Panchayat Secretary Recruitment and
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Conditions of Service) Rules 2011 (for short "Rules of 2011"). Schedule I of the
Rules of 2011 clearly provides that the CEO of Jilla Panchayat is the appointing
authority of Gram Panchayat Secretary. There is also no dispute that Rule 7 of
Rules of 2011 prior to its amendment in 2017 contained the provision relating to
the applicability of M.P. Panchayat Service (Discipline and Appeal Rules) 1999
(for short "Rules of 1999") and Rule 4 of Rules of 1999 contains the provision for
suspension of a member of panchayat service. By the amendment dated 9/8/2017,
Rule 7 of Rules of 2011 has been substituted and the newly incorporated Rule 7 is
silent about suspension or applicability of Rules of 1999.

10.  In the aforesaid backdrop the issue arises for consideration before this
court as to whether a Panchayat Secretary can be suspended by the appointing
authority in the absence and any expressed power of suspension conferred under
the Rules 0f 2011 ?.

11. When the Rules are silent about power of suspension, then the general
principle of suspension will apply. The general principle is that under the ordinary
law of master and servant the authority which has power to appoint an employee
has the implicit power to place him under interim suspension. Such interim
suspension can be on account of contemplated or pending departmental enquiry
or due to registration of the criminal case or for any other justifiable reason. Such
suspended employee is entitled for subsistence allowance as per rules during the
suspension period and if there is no rule governing suspension allowance, then
full remuneration is payable.

12. The Constitution Bench of the Supreme Court in a case in the matter of
R.P. Kapur Vs. Union of India & another AIR 1964 SC 787 while considering
somewhat similar issue relating to suspension has drawn the distinction between
permanent suspension by way of punishment and interim suspension pending the
enquiry or a criminal case. It has been held that interim suspension order can be
passed even though there is no specific provision to that effect in the terms of
appointment or in the Rules. While approving the above general principle, the
Supreme Court has held that:-

"10- Before we investigate what rights a member of the former
Secretary of State's Services had with respect to suspension, whether
as a punishment or pending a departmental enquiry or pending
criminal proceedings, we must consider what rights the Government
has in the matter of suspension of one kind or the other. The general law
on the subject of suspension has been laid down by this Court in two
cases, namely, Management of Hotel Imperial New Delhi v. Hotel
Workers' Union (1960) 1 SCR 476: (AIR 1959 SC 1342) and T. Cajee
v. U. Jormanik Siem, (1961) A SCR 750: (AIR 1961 SC 276) These
two cases lay down that it is well settled that under the ordinary law of
master and servant the power to suspend the servant without pay could
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not be implied as a term in an ordinary contract of service between the
master and the servant but must arise either from an express term in the
contract itself or a statutory provision governing such contract. It was
further held that an order of interim suspension could be passed against
an employee while inquiry was pending into his conduct even though
there was no specific provision to that effect in his terms of
appointment or in the rules. But in such a case he would be entitled to
his remuneration for the period of his interim suspension if there is no
statute or rule existing under which it could be withheld.

"11- The general principle therefore is that an employer can
suspend an employee pending an enquiry into his conduct and the only
question that can arise on such suspension will relate to the payment
during the period of such suspension. If there is no express term in the
contract relating to suspension and payment during such suspension or
if there is no statutory provision in any law or rule, the employee is
entitled to his full remuneration for the period of his interim
suspension; on the other hand if there is a term in this respect in the
contract or there is a provision in the statute or the rules framed
thereunder providing for the scale of payment during suspension, the
payment would be in accordance therewith. These general principles
in our opinion apply with equal force in a case where the government is
the employer and a public servant is the employee with this
modification that in view of the peculiar structural hierarchy of
government, the employer in the case of government, must be held to
be the authority which has the power to appoint a public servant. On
general principles therefore the authority entitled to appoint a public
servant would be entitled to suspend him pending a departmental
enquiry into his conduct or pending a criminal proceeding, which may
eventually result in a departmental enquiry against him. This general
principle is illustrated by the provision ins. 16 of the General Clauses
Act, No. X of 1897, which lays down that where any Central Act or
Regulation gives power of appointment that includes the power to
suspend or dismiss unless a different intention appears. Though this
provision does not directly apply in the present case, it is in consonance
with the general law of master and servant. But what amount should be
paid to the public servant during such suspension will depend upon the
provisions of the statute or rule in that connection. If there is such a
provision the payment during suspension will be in accordance
therewith. But if there is no such provision, the public servant will be
entitled to his full emoluments during the period of suspension. This
suspension must be distinguished from suspension as a punishment
which is a different matter altogether depending upon the rules in that
behalf. On general principles therefore the government, like any other
employer, would have a right to suspend a public servant in one of two
ways. [t may suspend any public servant pending departmental enquiry
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or pending criminal proceedings; this may be called interim
suspension. Or the Government may proceed to hold a departmental
enquiry and after his being found guilty order suspension as a
punishment if the rules so permit. This will be suspension as a penalty.
These general principles will apply to all public servants but they will
naturally be subject to the provisions of Art. 314 and this brings us to an
investigation of what was the right of a member of the former
Secretary of State's Services in the matter of suspension, whether as a
penalty or otherwise."

13. The above general principle that the authority empowered to appoint an
employee also has the power to suspend him has been recognized u/S.16 of the
M.P. General Clauses Act which is para materia with Sec.16 of the Central
General Clauses Act. Sec.16 of the M.P. General Clauses Actreads as under:-

"16-Power to appoint to include power to suspend or dismiss. -
Where, by any enactment, a power to make any appointment is
conferred, then unless a different intention appears, the authority for the
time being having power to make the appointment shall also have power
to suspend or dismiss any person appointed by it in exercise of that
power."

14. Before the Constitution Bench of the Supreme Court in the matter of
Pradyat Kumar Bose Vs. The Hon'ble The Chief Justice of Calcutta High Court
AIR 1956 SC 285 the issue was in respect of the power of Chief Justice of Calcutta
High Court to dismiss the Registrar and Accountant General of the High Court in
the absence of the expressed provision though the Chief Justice was the
appointing authority. The Supreme Court considering Sec.16 of the General
Clauses Act has held that the power of "appointment" includes the power "to
suspend or dismiss".

15.  The Federal Court in the matter of Kutoor Vengayil Rayarappan Nayanar
V. Kutoor Vengayil Valia Madhavi Amma reported in AIR 1950 FC 140 where the
issue was in respect of power to remove a Receiver appointed u/O.40 Rule 1 of the
CPCby considering Sec.16 of the General Clauses Act has held that:-

"The statute has codified the well understood rule of general law as
stated by Woodroffe on Receivers, Fourth Edition, that the power to
terminate flows naturally and as a necessary sequence from the power to
create. In other words, it is a necessary adjunct of the power of
appointment and is exercised as an incident to, or consequence of, that
power; the authority to call such officer into being necessarily implies
the authority to terminate his functions when their exercise is no longer
necessary, or to remove the incumbent for an abuse of those functions or
for other causes shown. It seems that it was because of this statutory rule
based on the principles above mentioned that in O. XL, r. 1, of the Code
of Civil Procedure no express mention was made of the power of the
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court in respect of the removal or suspension of a receiver. The General
Clauses Act has been enacted so as to avoid superfluity of language in
statutes wherever it is possible to do so. The legislature instead of saying
in O. XL, r. 1, that the court will have power to appoint, suspend or
remove a receiver, simply enacted that wherever convenient the court
may appoint a receiver and it was implied within that language that it
may also remove or suspend him. If O. XL, r. 1, of the Code of Civil
Procedure is read along with the provisions above mentioned, then it
follows by necessary implication that the order of removal falls within
the ambit of that rule and once that decision is reached, it becomes
expressly appealable under the provisions of O. XLIIL, r. 1(s)."

16. The similar issue had also earlier come up before the division bench of
this court in the matter of Umashankar Shukla, Principal, Arts and Commerce
College, Harda Vs. B.R. Anand, Chairman, Governing Body, Arts and Commerce
College, Harda & Ors 1968 MPLJ 604 in respect of suspension of Principal of a
College in the absence of the provision to suspend in terms of service contract or
statutory provision. Hon'ble Justice G.P.Singh taking note of the general law and
also Sec.16 of the General Clauses Act has held that the authority entitled to
appoint a servant is also competent to suspend and dismiss him. In this regard the
division bench has held that:-

"3. The law regarding the right of the master to suspend his
servant and to deprive him of his remuneration is well-settled. A master
can refuse to take work from his servant and in that sense can suspend
him during the pendency of an enquiry against him even though there is
no specific provision in the contract of service. But the servant remains
entitled to his full remuneration in spite of suspension unless there is
some contractual term or statutory provision which enables the master to
suspend the servant without payment of salary. Management of Hotel
Imperial, New Delhi v. Hotel Workers' Union; T Cajee v. Jormanik Siem
and R.P.Kapur v. Union of India.

4. We now turn to the argument that the college code read along
with Section 16 of the Madhya Pradesh General Clauses Act, 1957,
confers power of suspension along with power to withhold pay in whole
or in part during the period of suspension. The college, with which we
are concerned, is affiliated to the Saugar University and is governed by
the college code which is an Ordinance made by the Saugar University
under the University of Saugar Act, 1946. The code having-been made
under statutory powers has the force of law [P.R.Godh v. A.L. Pandey]
1965 J.L.J. 513 (S.C.). The only provision in the code to which our
attention is drawn is Clause 9 (iv) which reads as follows ;

"No disciplinary action of any kind shall be taken against the
principal of a college by its governing body without previous
approval of the Vice-Chancellor."
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The aforesaid provision neither expressly nor impliedly provides for
suspension without; pay. The effect of the provision is that the governing
body of a college can with previous approval of the Vice-Chancellor
take disciplinary action against a principal. It is also implicit on general
principles that the governing body will have power to suspend the
principal during an enquiry against him. But there is nothing in the
language of the clause from which a power to withhold pay either wholly
or partly during the period of suspension may be spelt out. Section 1.1 of
the Madhya Pradesh General Clauses Act, 1957, to which reference is
made, is also of no assistance and is altogether inapplicable. The
Madhya Pradesh General Clauses Act, 1058, applies for construing
Madhya Pradesh Acts, Ordinances and Regulations made under the
Constitution after the appointed day, i.e., after 1 November 1955, The
definitions of the expressions" Madhya Pradesh Act," " Ordinance,"
"Regulation," " enactment" and " appointed day"- as contained in
Section 2 read along with Section 31 make that position clear. By force
of Section 31(6) the Act also applies for construction of rules,
regulations, bylaws, orders, notifications, schemes or forms made or
issued under a Madhya Pradesh Act. But a Madhya Pradesh Act here
referred to is again an Act which, according to the definition contained in
Section 2(21), is made after 1 November 1956. In our opinion, the
Madhya Pradesh. General Clauses Act, 1957, in general or Section 16
thereof in particular, cannot be resorted to for construing the University
of Saugar Act, 1946, or an Ordinance made by the university under that
Act. For construction of the University of Saugar Act, 1946, one has to
take the assistance of the Central Provinces and Berar General Clauses
Act, 1914. Section 15 thereof, which corresponds to Section 16 of the
General Clauses Act, 1958, when read along with the definition
contained in Section 2(30) applies to construction of a Madhya Pradesh
Act enacted before 1 November 1956 ; but there is nothing in the Act to
make Section 15 applicable for construing an Ordinance made by the
university under the University of Saugar Act, 1946. Further neither
Section 15 of the Central Provinces and Berar General Clauses Act,
1914, nor 8. 16 of the Madhya Pradesh General Clauses Act, 1957,
confer any power to suspend without pay. The language used in them
corresponds to Section 16 of the Central Act (The General Clauses Act,
1897) which was considered by their Lordships in R.P. Kapur's case. It
was there observed:

"On general principles, therefore, the authority entitled to
appoint a public servant would be entitled to suspend him
pending a departmental enquiry into his conduct or pending a
criminal proceeding, which may eventually result in a
departmental enquiry against him. This general principle is
illustrated by the provision in Section 16 of the General Clauses
Act, 10 of 1897 which lays down that where any Central Act or
Regulation gives power of appointment, that includes the power
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to suspend or dismiss unless a different intention appears,
Though this provision does not directly apply in the present
case, it is in consonance with the general law of master and
servant. But what amount should be paid to the public servant
during such suspension will depend upon the provisions of the
statute or rule in that connection. If there is such a provision, the
payment during suspension will be in accordance therewith.
But if there is no such provision, the public servant will be
entitled to his full emoluments during the period of suspension."

The aforesaid observations go to show that Section 16 of the General
Clauses Act statutorily enacts the rule of general law that the authority
entitled to appoint a servant is also competent to suspend and dismiss
him but the section has not the effect of providing that the servant who
has been suspended will not be entitled to his pay. In the absence of any
other provision depriving the servant of his pay, he will be entitled to his
full emoluments during the period of suspension."

17.  Having regard to the aforesaid, we are of the opinion that applying the
general principle of master servant relationship, the authority who has the power
to appoint an employee has the implicit power to place the employee under
interim suspension or to dismiss him. In this view of the matter even if there is no
expressed provision in the Rules of 2011 or even if these Rules are silent about
power of the appointing authority to suspend the CEO, then also attracting the
general principle, the appointing authority has the power to place a Panchayat
Secretary under interim suspension.

18.  In the present case, as already mentioned above the appointing authority
of Gram Panchayat Secretary under Rules of 2011 is the CEO of Jilla Panchayat,
therefore, the said appointing authority also has the power to suspend or dismiss
the Gram Panchayat Secretary. In the present case, the impugned order of interim
suspension has been passed by the appointing authority which also provides for
payment of suspension allowance during the suspension period, therefore, it does
not suffer from the vice of lack of jurisdiction.

19. It is also worth noting that the State Government has published the
notification dated 20/1/2020 in the M.P. Gazettee to the following effect:-

"No.F.10-1-2020-XXII-P.1—The State Government hereby
makes the clarification that if it is necessary for maintaining discipline
and control under rule 7 of the Madhya Pradesh Panchayat Service
(Gram Panchayat Secretary Recruitment and Conditions of Service)
Rules, 2011. The Action of suspension under the Madhya Pradesh
Panchayat Service (Discipline and Appeal) Rules 1999 may be taken
and Chief Executive Officer of Zilla Panchayat is competent to suspend
the Secretary of the Gram Panchayat.
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This explanation shall be applicable from the date of enforcement of
the Madhya Pradesh Panchayat Service (Gram Panchayat Secretary
Recruitment and Conditions of Service) Rules, 2011."

20. The aforesaid clarificatory notification issued by the State government is
in consonance with the general principle of implicit power to suspend, which the
appointing authority is conferred with in the master servant relationship.

21.  Having regard to the aforesaid, we are of the opinion that CEO, Jilla
Panchayat, Ujjain was competent to suspend the appellant and the order of
suspension dated 29/7/2019 does not suffer from the vice of lack of jurisdiction.

22. In view of the above analysis, we set aside the order of the learned Single
Judge and dismiss the writ petitions. The Writ Appeals are accordingly allowed.

23.  The signed order be placed in the record WA No.727/2020 & a copy
whereof be placed in the record of connected WA No0.729/2020 & WA
No.741/2020.

Appeal allowed

I.L.R. [2020] M.P. 2081
WRIT PETITION
Before Mr. Justice G.S. Ahluwalia
W.P. No. 28789/2019 (Gwalior) decided on 13 January, 2020

SUMEDHA VEHICLES PVT. LTD. (M/S) ...Petitioner

Vs.

CENTRAL GOVERNMENT INDUSTRIAL

TRIBUNAL & ors. ...Respondents
A. Employees’ Provident Funds and Miscellaneous Provisions Act

(19 of 1952), Section 7-1 & 7-Q — Appeal — Maintainability — Held — Order
passed by authority u/S 7-Q of the Act of 1952 is not appealable and no appeal
u/S 7-1 would be maintainable. (Paras 41,42,45 & 46)

@. N gfasr—fafer v geiof Suser sfafaaa (1952 T 19),
&grT 7—1 7 7-Q — 3rdter — glyofiyar — afafaiRa — difSer gRT 1952 @
It & aRT7—Q @ 3iavia wiRa fobar 1 e er ardiar A1+ TEY qeI &Ry
7-1 & 3iaifd I8 ardier urwofiy =) gt |

B. Employees’ Provident Funds and Miscellaneous Provisions Act
(19 of 1952), Section 7-Q — Interest on Delayed Payment — Appeal — Held —
While levying interest on delayed payment made by employer, authority is
not required to determine any disputed question of fact — Rate of interest is
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already provided u/S 7-Q — No discretion with the authority to determine
liability of employer — No appeal lies against order passed u/S 7-Q of the Act.
(Para 28)

. FHANT "lag—Afer siiv gl suaer siferfaaa (1952 &7 19),
greT 7—Q — faefda grarT yv &qror — e — AfifaiRa — e g fad
R e faa Yras R 1o SR svd 99, Ut | fadl faarfea aea
P YT BT IR fHar S=m A férg 987 — <Ol &) <) uged 9§ aR1 7-Q
Iudfera @ — e & @ & IEER 3q UIRteR) & ud oIS fAaaiiter
Tl — AfSfrm Y aRT 7—-Q @ Faviad uRd IR & fawg HIg Adia T8
BT |

C. Employees' Provident Funds and Miscellaneous Provisions Act
(19 of 1952), Section 7-Q & 14-B — “Interest” & “Damages” — Held —
“Interest” and “damages” are two different provision — “Interest” is payable
on delayed payments without any further adjudication whereas recovery of
“damages” is not automatic due to delayed payments of amount due but
authority may recover damages. (Para 34)

TT. N gfasr—fafer i geiof Suser sfafaaa (1952 &7 19),
&grT 7-Q T 14—B — “=grer” 7 “afaygfd - sitifaiRa — e T afagfid
31 =1 Suqy € — e, 91 fed sifaRea =mafoiaa @ facifea syramr
tr\’?(}?l?\_rl'd%"Hﬁlﬂﬁf"ﬂﬁﬂﬂﬁ,éﬂmﬁﬁﬁﬁﬁﬁm$wm
amy =& ghft wig utrer) afagfd &) ayeh s a@ar 2 |

D. Constitution — Article 227 — Scope & Jurisdiction — Reliefs —
Held — This Court cannot travel beyond the relief prayed by petitioner.
(Para 47)

124 wfaerT — sgwee 227 — @gIftd a AEHINGT — Ay —
AfFEiRT — g7 <mared, Ik gR1 Fafed sgaiy 4 w T8 o 96 |

E. Interpretation of Statute — Held — Court cannot read anything
into a statute provision, which is plain and unambiguous — To ascertain the
intention of legislature, Court must see as to what has been said and what has
not been said — Courtis bound to accept the express intention of legislature.

(Para 40)

€ &I &7 fda7 - affEiRa — ITea g S Sudy A
$B R T Ug WHdl, Wl Wee U4 fary 2 — g ded @ e at
Hf¥ad &3 @ fy <rarery o1 @A arfey f& aar e 7ar @ iR« T8
BET AT & — AT, f3e ded & siffrera Jrer & TeHR &3 2 A 2 |

Cases referred :

1980 Supp SCC 92, (2009) 10 SCC 531, (2004) 11 SCC 672, AIR 2006 Ker
58, AIR 1998 Kerala 231, (2009) 10 SCC 123, (2013) 16 SCC 1, (2019) 9 SCC
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508, (1993)3 SCC 217, (2004) 2 SCC 783, (1979) 4 SCC 573, (2006) 2 SCC 670,
(2015) 12 SCC 169, (2010) 4 SCC 653, (2010) 2 SCC 422.

D.K. Agrawal, for the petitioner.
R.K. Goyal, for the respondents.

ORDER
G.S.AHLUWALIA, J. :- Heard on the question of admission.

2. This petition under Article 227 of the Constitution of India has been filed
against the order dated 20-12-2019 passed by Central Government Industrial
Tribunal-cum-Labour Court, Lucknow in Appeal No. 53/2019 by which the
appeal filed the petitioner against the order dated 10-10-2019 passed under
Section 7-Q of The Employees' Provident Funds and Miscellaneous Provisions
Act, 1952, has been dismissed on the ground that it is not maintainable.

3. According to the petitioner, the necessary facts for disposal of the present
petition in short are that the petitioner is a Private Limited Company and is
working as an authorized dealers for Vehicles/Cars. The petitioner's establishment
is situated at Gwalior, and the office of respondents no. 2 and 3 are also situated in
Gwalior and the order dated 10-10-2019 was also passed at Gwalior. Thus it is
claimed that, a part of Cause of Action has arisen within the territorial jurisdiction
of this Court, therefore, this Court has a jurisdiction to entertain the writ petition
against the order dated 20-12-2019 passed by CGIT-cum-Labour Court,
Lucknow. It is not disputed by the Petitioner, that Petitioner firm is covered by the
provisions of The Employees' Provident Funds and Miscellaneous Provisions
Act, 1952 (In short EPF Act). It is claimed that although the petitioner had
deposited its Provident Fund Contribution after payment of wages to its
employees, and there was no default in deposit of contribution, however, for the
pre-discovery period between July 2009 to April 2014, by order dated 14-12-
2016, the petitioner was saddled with the liability of Rs. 48,76,050 without there
being any identification of the beneficiaries. It is admitted by the Petitioner, that
the said amount was deposited by it with the responent (sic : respondent) no. 3 on
21-3-2017,24-8-2013,14-9-2017 and 9-10-2017 and the order dated 14-12-2016
was never challenged by the petitioner and thus, the order dated 14-12-2016 has
attained finality.

4. It is the case of the petitioner, that after the deposit of amount of Rs.
48,76,050, the petitioner was issued a composite show cause notice on 26-9-2019
indicating that an amount of Rs. 48,76,050 is due under Section 14-B and an
amount of Rs. 31,13,873 is due under Section 7-Q of EPF Act, and thus in all an
amount of Rs. 79,89,923 was shown to be outstanding against the petitioner under
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Section 14B and 7-Q of EPF Act. Along with the show cause notice, a calculation
sheet was also supplied to the petitioner. The petitioner filed his response to the
show cause notice.

5. The Assistant Provident Fund Commissioner (C-1I), (Damages), Regional
Office, Gwalior by order dated 10-10-2019 passed in PF/RO/GWL/MP/15995/C-
11/1327 imposed the damages of Rs. 48,76, 050 under Section 14-B of EPF Act,
and by order dated 10-10-2019 passed in PF/RO/GWL/MP/15995/C-11/1328,
levied the interest of Rs. 31,13,973 under Section 7-Q of EPF Act.

6. Since a composite Show Cause Notice was issued, and a joint inquiry was
conducted, therefore, the petitioner filed a composite appeal under Section 7-I of
EPF Actagainst the aforementioned two orders dated 10-10-2019.

7. It is submitted that by the impugned order dated 20-12-2019, the CGIT-
cum-Labour Court, Lucknow passed in Appeal No. 53/2019 held that although
the appeal filed against the order dated 10-10-2019 passed under Section 14-B of
EPF Act is maintainable, however, the appeal filed against the order dated
10-10-2019 passed under Section 7-Q of EPF Act has been dismissed as non-
maintainable by observing as under :

".... and held not maintainable as regards to the
order passed u/s 7-Q of the Act."

8. It is submitted that the present petition has been filed challenging the
dismissal of the appeal filed against the order dated 10-10-2019 passed under
Section 7-Q ofthe EPF Act.

9. Challenging the impugned order dated 20-12-2019, it is submitted that
different benches of CGIT have held that the appeal filed against the order passed
under Section 7-Q of EPF Act is maintainable, and the orders passed by different
benches of CGIT are binding on each of them. Further, it is submitted that as per
the provisions of Section 7-A of EPF Act, it is clear that all determinations of
moneys due from employers are determined under this Section, and any order
passed under Section 7-A is appealable under Section 7-1 of EPF Act. It is
submitted that how much was the delay in making payment of "amount due" by
the employer would require determination, therefore, in view of the provisions of
Section 7-A of EPF Act, the order determining the interest payable by the
employer is also appealable, and thus, the impugned order passed by CGIT-cum-
Labour Court, Lucknow is liable to be quashed, and the Tribunal below may be
directed to admit the appeal filed against the order passed under Section 7-Q of
EPF Act. It is submitted that since, a composite show cause notice was issued,
therefore, merely because two different orders have been passed under Section
14B and 7-Q of EPF Act, therefore, the appeal against the order passed under
Section 7-Q of EPF Act would not become non-maintainable. It is further
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submitted that the provisions of appeal should be construed liberally, and merely
because Section 7-Q has not been mentioned in Section 7-1 of EPF Act, therefore,
it would not mean, that no appeal lies against the order passed under Section 7-Q
of EPF Act. To buttress his contentions, the Counsel for the petitioner has relied
upon the judgments passed by the Supreme Court in the case of V.C. Shukla v.
State through CBI reported in 1980 Supp SCC 92, Super Cassettes Industries Ltd.
v. State of U.P. reported in (2009) 10 SCC 531, P.S. Sathappan v. Andhra Bank Ltd.
reported in (2004) 11 SCC 672 and by Kerala High Court in the case of K. V. Balan
and another Vs. Sivagiri Sree Narayana Dharma Sanghom Trust and others
reported in AIR 2006 Ker 58 and K. Premavalli Vs. State of Kerala reported in
AIR 1998 Kerala 231. It is further submitted that the words " any amount due from
an employer" occurring in Section 11(2) should not be confined to amount
determined under Section 7-A but it should also include interest payable under
Section 7-Q of EPF Act. To buttress his contentions, the Counsel for the petitioner
has relied upon the judgment passed by the Supreme Court in the case of
Maharashtra State Co-operative Bank Limited Vs. Assistant Provident Fund
Commissioner and others reported in (2009) 10 SCC 123.

10.  Per contra, the Counsel for the respondent has supported the impugned
order and submitted that an appeal against the order passed under Section 7-Q of
EPF Act is not maintainable and to buttress his contentions, he has relied upon the
judgment passed by the Supreme Court in the case of Arcot Textile Mills Limited
Vs. Regional Provident Fund Commissioner and others reported in (2013) 16
SCC1.

11. Heard the learned Counsel for the parties.

12. The EPF Act, is a beneficial legislation promulgated for the protection of
the rights of the employees.

13.  The Supreme Court in the case of Shree Vishal Printers Ltd. v. Provident
Fund Commr., reported in (2019) 9 SCC 508 has held as under:

1. Welfare economics, enlightened self-interest and the pressure
of trade unions led larger factories and establishments to
introduce schemes that would benefit their employees,
including schemes like that of the provident fund.'- However,
with an increasing number of small factories and establishments
coming into the market, the employees of such fledgling units
remained deprived of these benefits. In order to diffuse such
benefits in establishments across the market, the legislature
promulgated the Employees' Provident Funds and Miscellaneous
Provisions Act, 1952 (hereinafter referred to as "the said Act").
The said Act was enacted with the avowed object of providing
for the security of workers in organised industries, in the
absence of any social security scheme prevalent in our country.



2086 Sumedha Vehicles Pvt. Ltd. (M/s) Vs Central Govt. Industrial Tribunal I1.L.R.[2020]M.P.

14. Further, while interpreting the Provisions of EPF Act, the Court is
required to keep the objects and reasons of the Act in the mind, so that the basic
object of the EPF Act s not frustrated. The Supreme Court in the case of Srikanta

Datta Narasimharaja Wodiyar v. Enforcement Officer, Mysore, reported in (1993)
3 SCC217has held as under :

13. That depends, obviously, on the scheme of the Act, the
liability it fastens on the Director of the Company and
applicability of the penal provisions to the statutory violation or
breach of the Scheme framed under it. But before doing so it
may not be out of place to mention that the Act is a welfare
legislation enacted for the benefit of the employees engaged in
the factories and establishments. The entire Act is directed
towards achieving this objective by enacting provisions
requiring the employer to contribute towards Provident Fund,
Family Pension and Insurance and keep the Commissioner
informed of it by filing regular returns and submitting details in
forms prescribed for that purpose. Paragraph 36-A of the
Provident Funds Scheme framed by Central Government under
Section 5 of the Act requires the employer in relation to a factory
or other establishment to furnish Form 5-A mentioning details
of its branches and departments, owners, occupiers, Directors,
partners, Managers or any other person or persons who have
ultimate control over the affairs of the factory or establishment.
The purpose of giving details of the owners, occupiers and
Directors etc. is not an empty formality but a deliberate intent to
widen the net of responsibility on any and every one for any act
or omission. It is necessary as well as in absence of such
responsibility the entire benevolent scheme may stand
frustrated. The anxiety of the legislature to ensure that the
employees are not put to any hardship in respect of Provident
Fund is manifest from Sections 10 and 11 of the Act. The former
grants immunity to provident fund from being attached for any
debt outstanding against the employee. And the latter provides
for priority of provident fund contribution over other debts if the
employer is adjudged insolvent or the Company is winded up.
Such being the nature of provident fund any violation or breach
in this regard has to be construed strictly and against the
employer.

15. Section 7-A, 7-1, 7-Q and 14-B of EPF Actreads as under :

7-A. Determination of moneys due from employers.—(1)
The Central Provident Fund Commissioner, any Additional
Central Provident Fund Commissioner, any Deputy Provident
Fund Commissioner, any Regional Provident Fund Commissioner
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or any Assistant Provident Fund Commissioner may, by
order,—

(a) in a case where a dispute arises regarding the applicability
of'this Act to an establishment, decide such dispute; and

(b) determine the amount due from any employer under any
provision of this Act, the Scheme or the Pension Scheme or the
Insurance Scheme, as the case may be, and for any of the
aforesaid purposes may conduct such inquiry as he may deem
necessary.

(2) The officer conducting the inquiry under sub-section (1)
shall, for the purposes of such inquiry, have the same powers as
are vested in a court under the Code of Civil Procedure, 1908,
for trying a suit in respect of the following matters, namely:—

(a) enforcing the attendance of any person or examining him on
oath;

(b) requiring the discovery and production of documents;
(c) receiving evidence on affidavit;
(d) issuing commissions for the examination of witnesses;

and any such inquiry shall be deemed to be a judicial proceeding
within the meaning of Sections 193 and 228, and for the purpose
of Section 196 of the Indian Penal Code.

(3) No order shall be made under sub-section (1), unless the
employer concerned is given a reasonable opportunity of
representing his case.

(3-A) Where the employer, employee or any other person
required to attend the inquiry under sub-section (1) fails to
attend such inquiry without assigning any valid reason or fails
to produce any document or to file any report or return when
called upon to do so, the officer conducting the inquiry may
decide the applicability of the Act or determine the amount due
from any employer, as the case may be, on the basis of the
evidence adduced during such inquiry and other documents
available onrecord.

(4) Where an order under sub-section (1) is passed against an
employer ex parte, he may, within three months from the date of
communication of such order, apply to the officer for setting
aside such order and if he satisfies the officer that the show-
cause notice was not duly served or that he was prevented by
any sufficient cause from appearing when the inquiry was held,
the officer shall make an order setting aside his earlier order and
shall appoint a date for proceeding with the inquiry:
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Provided that no such order shall be set aside merely on the
ground that there has been irregularity in the service of the
show-cause notice if the officer is satisfied that the employer
had notice of the date of hearing and had sufficient time to
appear before the officer.

Explanation—Where an appeal has been preferred under this
Act against an order passed ex parte and such appeal has been
disposed of otherwise than on the ground that the appellant has
withdrawn the appeal, no application shall lie under this sub-
section for setting aside the ex parte order.

(5) No order passed under this section shall be set aside on any
application under sub-section (4) unless notice thercof has been
served on the opposite party.

7-1. Appeals to Tribunal.— (1) Any person aggrieved by a
notification issued by the Central Government, or an order
passed by the Central Government or any authority, under the
proviso to sub-section (3), or sub-section (4), of Section 1, or
Section 3, or sub-section (1) of Section 7-A, or Section 7-B
[except an order rejecting an application for review referred to
in sub-section (5) thereof, or Section 7-C, or Section 14-B, may
prefer an appeal to a Tribunal against such notification or order.

(2) Every appeal under sub-section (1) shall be filed in such
form and manner, within such time and be accompanied by such
fees, as may be prescribed.

7-Q. Interest payable by the employer.—The employer shall
be liable to pay simple interest at the rate of twelve per cent per
annum or at such higher rate as may be specified in the Scheme
on any amount due from him under this Act from the date on
which the amount has become so due till the date of its actual
payment:

Provided that higher rate of interest specified in the Scheme
shall not exceed the lending rate of interest charged by any
scheduled bank.

14-B. Power to recover damages.—Where an employer
makes default in the payment of any contribution to the Fund ,
the Pension Fund or the Insurance Fund or in the transfer of
accumulations required to be transferred by him under sub-
section (2) of Section 15 or subsection (5) of Section 17 or in the
payment of any charges payable under any other provision of
this Act or of any Scheme or Insurance Scheme or under any of
the conditions specified under Section 17, the Central Provident
Fund Commissioner or such other officer as may be authorised
by the Central Government, by notification in the Official
Gazette, in this behalf may recover from the employer by way of
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penalty such damages, not exceeding the amount of arrears, as
may be specified in the Scheme:

Provided that before levying and recovering such damages, the
employer shall be given a reasonable opportunity of being
heard:

Provided further that the Central Board may reduce or waive the
damages levied under this section in relation to an establishment
which is a sick industrial company and in respect of which a
scheme for rehabilitation has been sanctioned by the Board for
Industrial and Financial Reconstruction established under
Section 4 of the Sick Industrial Companies (Special Provisions)
Act, 1985 (1 of 1986), subject to such terms and conditions as
may be specified in the Scheme.

16. From the plain reading of Section 7-Q of EPF Act, it is clear that nothing is
required to be determined for levying the interest on late payment by the
employer. The rate of interest is already provided in the Section and no
discretionary power has been conferred on the authority. Thus, the only question
which is required to be decided under Section 7-Q of EPF Act is that whether there
was any delay on the part of the employer in depositing the amount due under this
Act or not? If the employer succeeds in establishing that nothing was due from
him under this Act, then there will not be any question of levying the interest and if
itis found that certain amount was due from the employer on a particular date, and
the same was not deposited, then the authority shall be under obligation to find out
the date on which the amount so due from the employer was deposited and then to
levy the interest on the delayed payment. Nothing is required to be adjudicated by
the Authority while passing an order under Section 7-Q of the EPF Act.

17. From the plain reading of Section 7-1 of EPF Act, it is clear that no appeal
has been provided against the order passed under Section 7-Q of EPF Act.
However, it is submitted by the Counsel for the petitioner, that while interpreting
the statutory provisions of Law, this Court must give a liberal meaning to the
statutory provisions, and therefore, it should be held that when the order of
Damages passed under Section 14-B of EPF Act has been made appealable, then
the order passed under Section 7-Q of EPF Actis also appealable.

18.  The Petitioner has relied upon the judgment passed by the Supreme Court in
the case of P.S. Sathappan v. Andhra Bank Ltd. (Supra) in which it has been held as
under :

68. For proper construction of Section 104 of the Code, vis-a-vis
clause 15 of the Letters Patent, it is necessary to ascertain the
intention of Parliament. If a right of appeal, it is trite, is a
creature of statute, it must be governed thereby. Sub-section (2)
of Section 104 clearly states that no appeal from an order passed
under sub-section (1) thereof would be maintainable. Proviso
appended to Section 104 of the Code provides for a limited right
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of appeal in respect of clause (ff) of sub-section (1) of Section
104 of the Code which is an indicia of the fact that such a right
may be circumscribed. The statute has used the language in the
negative and, thus must be construed as mandatory. In view of
the fact that an appeal from an order specified in Section 104 of
the Code is maintainable only thereunder and from no other it
leads to incongruity that in the event the forum is the High Court
the appellate judgment would be governed by clause 15 of the
Letters Patent, but in the event the forum is the District Judge,
the judgment would be governed by sub-section (2) of Section
104 of the Code. If such a contention is accepted, the same
would not only give rise to an anomalous situation which may
be culled out from a plain reading of the said provision but also
would give rise to different treatment to different classes of
litigants, although a right of appeal is available to both the
classes from orders of similar nature which possibility should,
as far as possible, be avoided. The wordings of Section 104(2) of
the Code, in our opinion, do not call for more than one
interpretation. Liberal interpretation, as is well known, is the
rule.

69. Furthermore, it is now well settled that when two
interpretations of a statute are possible, the court may prefer and
adopt the purposive interpretation having regard to object and
intent thereof. (See Swedish Match AB v. Securities & Exchange
of Board of India.)

19.  The Petitioner has relied upon the judgment passed by the Supreme Court
in Super Cassettes Industries Ltd. (Supra) in which it has been held as under :

21. In D.N. Taneja v. Bhajan Lal a three-Judge Bench of this
Court observed that: (SCC p. 32, para 12)

"12. ... the question whether there is a right of appeal or not will
have to be considered on an interpretation of the provision of the
statute and not on the ground of propriety or any other
consideration."

22. In V.C. Shukla v. State this Court while dealing with the
submission that right of appeal should be liberally construed
referred (at SCC p. 128, para 42) to the observations of
Crawford: The Construction of Statutes,

"[m]oreover, statutes pertaining to the right of appeal should be
given a liberal construction in favour of the right, since they are
remedial. Accordingly, the right will not be restricted or denied
unless such a construction is unavoidable".

and held: (SCCp. 128, para43)
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"43. There can be no dispute regarding the correctness of the
proposition mentioned in the statement extracted above, but
here as the right of appeal is expressly excluded by providing
that no appeal shall lie against an interlocutory order, it is not
possible for us to stretch the language of the section to give a
right of appeal when no such right has been conferred. Even the
statement extracted above clearly says that 'the right will not be
restricted unless such a construction is unavoidable'. In the
instant case, in view of the non obstante clause, Section 11(1) of
the Act cannot be construed to contain a right of appeal even
against an interlocutory order and, therefore, the present clause
falls within the last part of the statement of Crawford, extracted
above."

20. The Petitioner has relied upon the judgment passed by the Supreme Court
in the case of V.C. Shukla v. State through CBI (Supra) in which it has been held as
under :

42. The learned counsel for the appellant then finally submitted
that the present statute which gives a right of appeal, should be
liberally construed in favour of the accused so as not to deprive
him of the right of appeal. The counts counsel relied on the
observations of Crawford: THE CONSTRUCTION OF
STATUTES (pp. 692- 93) which may be extracted thus:

"S.336. Appeals.—.... Moreover, statutes pertaining to the right
of appeal should be given a liberal construction in favour of the
right, since they are remedial. Accordingly, the right will not be
restricted or denied unless such a construction is unavoidable."

43. There can be no dispute regarding the correctness of the
proposition mentioned in the statement extracted above, but
here as the right of appeal is expressly excluded by providing
that no appeal shall lie against an interlocutory order, it is not
possible for us to stretch the language of the section to give a
right of appeal when no such right has been conferred. Even the
statement extracted above clearly says that "the right will not be
restricted unless such a construction is unavoidable". In the
instant case, in view of the non obstante clause Section 11(1) of
the Act cannot be construed to contain a right of appeal even
against an interlocutory order and, therefore, the present clause
falls within the last part of the statement of Crawford, extracted
above. Thus, this argument of the learned counsel also is wholly
devoid of any substance.

21.  TheKerala High Courtin the case of K. V. Balan (Supra) has held as under :
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13. Crawford on 'Construction of Statutes' states as follows :

...... Statutes pertaining to the right of appeal should be given a
liberal construction in favour of the right, since they are
remedial. Accordingly, the right will not be restricted or denied
unless such a construction is unavoidable. In a few States,
however, where the statute pertains to appeals from interlocutory
orders the rule of strict construction has been applied. But, there
seems to be no real justification for this departure from the
general rule in accord with which a liberal construction would
be given by the Court."

(Emphasis supplied)

In Sutherland's Statutory Construction (3rd Edn., Vol. 3, para
6807) itis said in relation to 'statutes allowing appeals' :

"Statutes giving the right of appeal are liberally construed in
furtherance of justice, and an interpretation which will work a
forfeiture of that right is not favoured. Thus provisions limiting
the time for bringing an appeal are liberally interpreted so that
the party pursuing the remedy of appeal will not be defeated on
mere technicalities. Likewise, an interpretation limiting the
cases from which an appeal may be brought or the persons who
may bring an appeal is not preferred."

(Emphasis supplied)

In Premavalli v. State of Kerala (1998) 1 Ker LT 822 : (AIR
1998 Kerala 231) (FB), a Full Bench of this Court held that even
though right of appeal is not automatic, but, statutory, it is an
equally well settled proposition of law that if there is a power
conferring right of appeal, it should be read in a reasonable
practical and liberal manner. In that case, Full Bench held that
an appeal will lie against judgement of a single Judge rendered
under Section 54 of the Land Acquisition Act in view of the
Section 5(ii) of the Kerala High Court Act. The intention of the
legislature is primarily to be gathered from the language used in
the Statute itself as held by the Apex Court in Gwalior Rayons
Co. Ltd. v. Custodian of Vested Forests, AIR 1990 SC 1747 at
page 1752. Merely because the modern trend is to reduce
appeals, we cannot ignore the clear provision under Section 5(i)
of the Kerala High Court Act. If appeal is to be transferred as a
policy decision specific provision like Section 100-A can be
incorporated in CPC or suitable amendment can be made to the
Kerala High Court Act. The Supreme Court in Commissioner of
Sales Tax, Madhya Pradesh v. M/s. Popular Trading Company,
AIR 2000 SC 1578 and in State of Jharkhand v. Govind Singh



I.LL.R.[2020]M.P. Sumedha Vehicles Pvt. Ltd. (M/s) Vs Central Govt. Industrial Tribunal 2093

2004 AIR SCW 6799 : AIR 2005 SC 294 held that while
interpreting a provision, the Court only interprets the law. It is
for the legislature to amend, modify or repeal it. By judicial
interpretative process, Courts cannot usurp legislative powers.
Courts cannot legislate, either creating or taking away
substantial rights by stretching or straining piece of legislation
as held by the Apex Court in Sri Ram Saha v. State of West
Bengal, 2004 AIR SCW 5807 : AIR 2004 SC 5080, para 18. As
observed by Gejendra Gadkar, J. in Kanai Lal Sur v. Paramnidhi
Sadhukhan, AIR 1957 SC 907 'he words used in the material
provisions of the Statute must be interpreted in their plain
grammatical meaning and it is only when such words are
capable of two constructions that the question of giving effect to
the policy or object of the Act can legitimately arise'. When
Section 5(i) clearly provides for appeal from orders, it cannot be
stated that no appeal will lie from the adjudicated 'order' under
Section 24, CPC, of the single Judge to the Division Bench.
Merely because no appeal is provided from the order of District
Court under Section 24, CPC, it cannot be stated that right of
appeal given under Section 5(i) should be denied despite the
clear wordings used in that section, if the District Court passes
an illegal order, parties can approach the High Court under
Article 227 of the Constitution of India.

22.  The Kerala High Court in the case of K.Premavalli (Supra) has held as
under :

21 . The principle that is deducible from the above mentioned
decisions is that unless there is express or implied bar curtailing
the right of appeal, the Court should always uphold the right of
appeal. As held by the Supreme Courtin C. 1. T., A. P. v. Ashoka
Engg. Co., 1993 Supp (1) SCC 754 : (AIR 1993 SC 858), itis an
equally well-settled proposition of law that, if there is a
provision, conferring a right of appeal, it should be read in a
reasonable, practical and liberal manner. In Salimuddin
Ahammed v. Rahim Sheik, AIR 1926 Cal 1113, it was pointed
out that in a matter which relates to the curtailment of the right
of appeal, if there is slightest doubt in one's mind, the benefit of
that doubt should go to the party who seeks to appeal.

23.  Thus, by relying upon the aforementioned judgments, the Counsel for the
petitioner has submitted that unless there is an express bar curtailing the right of
appeal, the Court should always uphold the right of appeal. Since, in Section 7-1 of
EPF Act, there is no specific bar curtailing the right of appeal against the order
passed under Section 7-Q of EPF Act, therefore, it should be held that the order
under Section 7-Q of EPF is appealable.
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24. Considered the submissions made by the Counsel for the Petitioner.

25. Inthe case of K. Premavalli (Supra) it has been held by Kerala High Court,
that unless and until there is express or implied bar cutrailing the right of appeal,
the Court should always uphold the right of appeal.

26.  Inthe case of Super Cassettes Industries Ltd. (Supra) it has been held by
the Supreme Court as under :

23. It is well known that the right of appeal is not a natural or
inherent right. It cannot be assumed to exist unless expressly
provided for by statute. Being a creature of statute, remedy of
appeal must be legitimately traceable to the statutory provisions.
It is true that mere omission or error in quoting the provisions
would not affect the maintainability of appeal, if otherwise, the
order impugned is amenable to appeal.

27. As already pointed out, Order passed under Section 7-Q of EPF Act, has
not been made appealable under Section 7-1 of EPF Act. However, it is the
contention of the Counsel for the petitioner, that non-mentioning of Section 7-Q
in Section 7-1 would not make the order under Section 7-Q non-appealable and
considering the stakes and rights of the employer, specifically when the
determination is done under Section 7-A of EPF Act, and since, the order under
Section 7-A of EPF Act is appealable, therefore, the appeal would lie against the
order passed under Section 7-Q of EPF Act.

28.  Asalready held in the previous paragraph, that while levying interest on
the delayed payment made by the employer, the authority is not required to
determine any disputed fact, because, the rate of interest is already provided under
Section 7-Q of EPF Act, and no discretion has been given to the Authority. Once,
the liability is assessed by the Authority, then for levying the interest, only period
of delay committed by the employer is to be seen. The date on which the amount
became due is already determined while determining the liability of the employer
and therefore, only the date on which the amount is deposited is to be ascertained.
Thus, for levying the interest, the authority is not required to determine any
disputed question of fact, but is merely required to consider two dates i.e., when
the amount became due and the date on which the amount was deposited.
Therefore, it cannot be said that the order under Section 7-Q of EPF Act, is passed
after determining the money due from employer.

29. The Supreme Court in the case of Arcot (Supra) has held as under :

34. Regard being had to the discussions made and the law stated
in the field, we are of the considered opinion that natural justice
has many facets. Sometimes, the said doctrine applied in a
broad way, sometimes in a limited or narrow manner. Therefore,
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there has to be a limited enquiry only to the realm of
computation which is statutorily provided regard being had to
the range of delay. Beyond that nothing is permissible. We are
disposed to think so, for when an independent order is passed
making a demand, the employer cannot be totally remediless
and would have no right even to file an objection pertaining to
computation. Hence, we hold that an objection can be filed
challenging the computation in a limited spectrum which shall
be dealt with in a summary manner by the competent authority.

30. So far as the order under Section 14-B of EPF Act is concerned, the nature
ofthe said order is different. Section 14-B speaks about "Damages".

31.  The Supreme Court in the case of Karnataka Rare Earth v. Deptt. of Mines
& Geology, reported in (2004) 2 SCC 783 has held as under :

13. A penal statute or penal law is a law that defines an offence
and prescribes its corresponding fine, penalty or punishment.
(Black's Law Dictionary, 7th Edn., p. 1421.) Penalty is a liability
composed (sic imposed) as a punishment on the party
committing the breach. The very use of the term "penal" is
suggestive of punishment and may also include any extraordinary
liability to which the law subjects a wrongdoer in favour of the
person wronged, not limited to the damages suffered. (See
Aiyar, P. Ramanatha: The Law Lexicon, 2nd Edn., p. 1431.)

* * * *

18. ......... An order imposing penalty for failure to carry out the
statutory obligation is the result of a quasi-criminal proceeding
and penalty will not ordinarily be imposed unless the party
obliged has either acted deliberately in defiance of law or was
guilty of contumacious or dishonest conduct or acted in
conscious disregard of its obligation. Penalty will also not be
imposed merely because it is lawful to do so. In spite of a
minimum penalty prescribed, the authority competent to impose
the penalty may refuse to impose penalty if the breach
complained of was a technical or venial breach or flew from a
bona fide though mistaken belief."

32. The Supreme Court in the case of Srikanta Datta Narasimharaja
Wodiyar v. Enforcement Olfficer, Mysore, reported in (1993) 3 SCC 217 has held
asunder:

13. That depends, obviously, on the scheme of the Act, the
liability it fastens on the Director of the Company and
applicability of the penal provisions to the statutory violation or
breach of the Scheme framed under it. But before doing so it
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may not be out of place to mention that the Act is a welfare
legislation enacted for the benefit of the employees engaged in
the factories and establishments. The entire Act is directed
towards achieving this objective by enacting provisions requiring
the employer to contribute towards Provident Fund, Family
Pension and Insurance and keep the Commissioner informed of
it by filing regular returns and submitting details in forms
prescribed for that purpose. Paragraph 36-A of the Provident
Funds Scheme framed by Central Government under Section 5
of the Act requires the employer in relation to a factory or other
establishment to furnish Form 5-A mentioning details of its
branches and departments, owners, occupiers, Directors,
partners, Managers or any other person or persons who have
ultimate control over the affairs of the factory or establishment.
The purpose of giving details of the owners, occupiers and
Directors etc. is not an empty formality but a deliberate intent to
widen the net of responsibility on any and every one for any act
or omission. It is necessary as well as in absence of such
responsibility the entire benevolent scheme may stand frustrated.
The anxiety of the legislature to ensure that the employees are
not put to any hardship in respect of Provident Fund is manifest
from Sections 10 and 11 of the Act. The former grants immunity
to provident fund from being attached for any debt outstanding
against the employee. And the latter provides for priority of
provident fund contribution over other debts if the employer is
adjudged insolvent or the Company is winded up. Such being
the nature of provident fund any violation or breach in this
regard has to be construed strictly and against the employer.

33.  The Supreme Court in the case of Organo Chemical Industries v. Union of
India, reported in (1979) 4 SCC 573 has explained "Damages" as under :

13. The contention that Section 14-B confers unguided and
uncontrolled discretion upon the Regional Provident Fund
Commissioner to impose such damages "as he may think fit" is,
therefore, violative of Article 14 of the Constitution, cannot be
accepted. Nor can it be accepted that there are no guidelines
provided for fixing the quantum of damages. The power of the
Regional Provident Fund Commissioner to impose damages
under Section 14-B is a quasi-judicial function. It must be
exercised after notice to the defaulter and after giving him a
reasonable opportunity of being heard. The discretion to award
damages could be exercised within the limits fixed by the
statute. Having regard to the punitive nature of the power
exercisable under Section 14-B and the consequences that ensue
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therefrom, an order under Section 14-B must be a "speaking
order" containing the reasons in support of it. The guidelines are
provided in the Act and its various provisions, particularly in the
word "damages" the liability for which in Section 14-B arises,
on the "making of default". While fixing the amount of
damages, the Regional Provident Fund Commissioner usually
takes into consideration, as he has done here, various factors viz.
the number of defaults, the period of delay, the frequency of
defaults and the amounts involved. The word "damages" in
Section 14-B lays down sufficient guidelines for him to levy
damages.

14. Learned counsel for the petitioners, however, contends that
in the instant case, the period of arrears varies from less than one
month to more than 12 months and, therefore, the imposition of
damages at the flat rate of hundred per cent for all the defaults
irrespective of their duration, is not only capricious but
arbitrary. The submission is that if the intention of the legislature
was to make good the loss caused by default of an employer,
there could be no rational basis to quantify the damages at
hundred per cent in case of default for a period less than one
month and those for a period more than 12 months. It is urged
that the fixation of upper limit at hundred per cent is no
guideline. If the object of the legislation is to be achieved, the
guidelines must specify a uniform method to quantify damages
after considering all essentials like loss or injury sustained, the
circumstances under which the default occurred, negligence, if
any, etc. It is said that the damages under Section 14-B, which is
the pecuniary reparation due, must be corelated to all these
factors. In support of his contention, he drew our attention to
Section 10-F of the Coal Mines Provident Fund and Bonus
Schemes Act, 1958, which uses the words "damages not
exceeding twenty-five per cent" like Section 14-B of the. Act,
and also to a tabular chart provided under that Act itself showing
that the amount of damages was corelated to the period of
arrears. We regret, we cannot appreciate this line of reasoning.
Section 10-F of the Act of 1958 came up for consideration
before this Court in Commissioner of Coal Mines Provident
Fund, Dhanbad v. J.P. Lalta. This Court observed, firstly, that
the determination of damages is not 'an inflexible application of
a rigid formula: and secondly, the words "as it may think fit to
impose" show that the authority is required to apply its mind to
the facts and circumstances of the case. The contention that in
the absence of any guidelines for the quantification of damages,
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Section 14-B is violative of Article 14 of the Constitution, must,
therefore, fail.

* * * * *

38. What do we mean by "damages"? The expression
"damages" is neither vague nor over-wide. It has more than one
signification but the precise import in a given context is not
difficult to discern. A plurality of variants stemming out of a
core concept is seen in such words as actual damages, civil
damages, compensatory damages, consequential damages,
contingent damages, continuing damages, double damages,
excessive damages, exemplary damages, general damages,
irreparable damages, pecuniary damages, prospective damages,
special damages, speculative damages, substantial damages,
unliquidated damages. But the essentials are (a) detriment to
one by the wrongdoing of another, (b) reparation awarded to the
injured through legal remedies, and (c) its quantum being
determined by the dual components of pecuniary compensation
for the loss suffered and often, not always, a punitive addition as
a deterrent-cum-denunciation by the law. For instance,
"exemplary damages" are damages on an increased scale,
awarded to the plaintiff ever and above what will barely
compensate him for his property loss, where the wrong done to
him was aggravated by circumstances of violence, oppression,
malice, fraud, or wanton and wicked conduct on the part of the
defendant, and are intended to solace the plaintiff for mental
anguish, laceration of his feelings, shame, degradation, or other
aggravations of the original wrong, or else to punish the
defendant for his evil behavior or to make an example of him,
for which reason they are also called "punitive" or "punitory"
damages or "vindictive" damages, and (vulgarly) "smart-
money". It is sufficient for our present purpose to state that the
power conferred to award damages is delimited by the content
and contour of the concept itself and if the Court finds the
Commissioner travelling beyond, the blow will fall. Section 14-
Bis good for these reasons.

* * * * *

40. The measure was enacted for the support of a weaker sector
viz. the working class during the superannuated winter of their
life. The financial reservoir for the distribution of benefits is
filled by the employer collecting, by deducting from the
workers' wages, completing it with his own equal share and duly
making over the gross sums to the Fund. If the employer
neglects to remit or diverts the moneys for alien purposes the
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Fund gets dry and the retirees are denied the meagre support
when they most need it. This prospect of destitution demoralises
the working class and frustrates the hopes of the community
itself. The whole project gets stultified if employers thwart
contributory responsibility and this wider fall-out must colour,
the concept of "damages" when the court seeks to define its
content in the special setting of the Act. For, judicial
interpretation must further the purpose of a statute. In a different
context and considering a fundamental treaty, the European
Court of Human Rights, in the Sunday Times Case, observed:
"The Court must interpret them in a way that reconciles them as
far as possible and is most appropriate in order to realise the aim
and achieve the object of the treaty."

41. A policy-oriented interpretation, when a welfare legislation
falls for determination, especially in the context of a developing
country, is sanctioned by principle and precedent and is implicit
in Article 37 of the Constitution since the judicial branch is, in a
sense, part of the State. So itis reasonable to assign to "damages" a
larger, fulfilling meaning.

34.  Thus, it is clear that EPF Act is a beneficial Act for the protection of the
employees. The "Interest" and "Damages" are two different provisions. "Interest"
is payable on delayed payment without any further adjudication, whereas the
recovery of "Damages" is not automatic due to delayed payment of amount due,
but the authority may recover damages.

35.  Since, the EPF Act is a beneficial Legislation for the employees and
damages have been provided under Section 14-B of EPF Act, then the question for
consideration is that whether the Legislation has deliberately omitted the Section
7-Q from the provision of appeal as provided under Section 7-1 of EPF Act or this
Court can hold that although the Section 7-Q of EPF Act has been omitted in
Section 7-1 of EPF Act, but still an appeal would lie against the order passed under
Section 7-Q of EPF Act?

36.  The Supreme Court in the case of Vemareddy Kumaraswamy Reddy v.
State of A.P, reported in (2006) 2 SCC 670 has held as under :

16. Words and phrases are symbols that stimulate mental
references to referents. The object of interpreting a statute is to
ascertain the intention of the legislature enacting it. (See
Institute of Chartered Accountants of Indiav. Price Waterhouse.)
The intention of the legislature is primarily to be gathered from
the language used, which means that attention should be paid to
what has been said as also to what has not been said. As a
consequence, a construction which requires for its support,
addition or substitution of words or which results in rejection of



2100 Sumedha Vehicles Pvt. Ltd. (M/s) Vs Central Govt. Industrial Tribunal I1.L.R.[2020]M.P.

words as meaningless has to be avoided. As observed in
Crawfordv. Spoone, courts cannot aid the legislatures' defective
phrasing of an Act, we cannot add or mend, and by construction
make up deficiencies which are left there. (See State of Gujarat
v. Dilipbhai Nathjibhai Patel.) 1t is contrary to all rules of
construction to read words into an Act unless it is absolutely
necessary to do so. [See Stock v. Frank Jones (Tipton) Ltd.]
Rules of interpretation do not permit courts to do so, unless the
provision as it stands is meaningless or of doubtful meaning.
Courts are not entitled to read words into an Act of Parliament
unless clear reason for it is to be found within the four corners of
the Act itself. (Per Lord Loreburn, L.C. in Vickers Sons and
Maxim Ltd. v. Evans quoted in Jumma Masjid v. Kodimaniandra
Deviah.)

17. The question is not what may be supposed and has been
intended but what has been said. "Statutes should be construed
not as theorems of Euclid", Judge Learned Hand said, "but
words must be construed with some imagination of the purposes
which lie behind them". (See Lenigh Valley Coal Co. v.
Yensavage.) The view was reiterated in Union of India v. Filip
Tiago De Gama of Vedem Vasco De Gama (SCC p. 284, para
16).

18. In D.R. Venkatachalam v. Dy. Transport Commr. it was
observed that courts must avoid the danger of a priori
determination of the meaning of a provision based on their own
preconceived notions of ideological structure or scheme into
which the provision to be interpreted is somewhat fitted. They
are not entitled to usurp legislative function under the disguise
of interpretation.

19. While interpreting a provision the court only interprets the
law and cannot legislate it. If a provision of law is misused and
subjected to the abuse of process of law, it is for the legislature to
amend, modify or repeal it, if deemed necessary. (See CST v.
Popular Trading Co.) The legislative casus omissus cannot be
supplied by judicial interpretative process. (See Maulavi
Hussein Haji Abraham Umarji v. State of Gujarat and State of
Jharkhandv. Govind Singh.)

37.  The Supreme Court in the case of Smita Subhash Sawant v. Jagdeeshwari
Jagdish Amin, reported in (2015) 12 SCC 169 has held asunder :

31. Itis a settled principle of rule of interpretation that the court
cannot read any words which are not mentioned in the section
nor can substitute any words in place of those mentioned in the
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section and at the same time cannot ignore the words mentioned
in the section. Equally well-settled rule of interpretation is that
if the language of a statute is plain, simple, clear and
unambiguous then the words of a statute have to be interpreted
by giving them their natural meaning. (See Principles of
Statutory Interpretation by G.P. Singh, 9th Edn., pp. 4445.) Our
interpretation of Section 33(1) read with Section 28(k) is in the
light of this principle.

38.  The Supreme Court in the case of Mohd. Shahabuddin v. State of Bihar,
reported in (2010)4 SCC 653 has held asunder :

179. Even otherwise, it is a well-settled principle in law that the
court cannot read anything into a statutory provision which is
plain and unambiguous. The language employed in a statute is a
determinative factor of the legislative intent. If the language of
the enactment is clear and unambiguous, it would not be proper
for the courts to add any words thereto and evolve some
legislative intent, not found in the statute. Reference in this
regard may be made to a recent decision of this Court in Ansal
Properties & Industries Ltd. v. State of Haryana.

180. Further, it is a well-established principle of statutory
interpretation that the legislature is specially precise and careful
in its choice of language. Thus, if a statutory provision is
enacted by the legislature, which prescribes a condition at one
place but not at some other place in the same provision, the only
reasonable interpretation which can be resorted to by the courts
is that such was the intention of the legislature and that the
provision was consciously enacted in that manner. In such
cases, it will be wrong to presume that such omission was
inadvertent or that by incorporating the condition at one place in
the provision the legislature also intended the condition to be
applied at some other place in that provision.

39. The Supreme Court in the case of Union of India v. Kartick Chandra Mondal,
reported in (2010) 2 SCC 422 has held as under :

15. Even otherwise, it is a well-settled principle in law that the
court cannot read anything into a statutory provision which is
plain and unambiguous. The language employed in a statute is
the determinative factor of the legislative intent. If the language
of the enactment is clear and unambiguous, it would not be
proper for the courts to add any words thereto and evolve some
legislative intent not found in the statute. Reference in this
regard may be made to the recent decision of this Court in Ansal
Properties and Industries Ltd. v. State of Haryana.
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40.  Thus, it is clear that while interpreting a statute, the Court cannot read
anything into a statutory provision, which is plain and unambigous. In order to
ascertain the intention of the legislation, the Court must pay attention to what has
been said and what has not been said. Therefore, the primary test is the language
used in the Act, and if the same is plain and unambigous, then the Court is bound to
accept the express intention of the Legislature. Further, the Act should be read in a
manner so as to do justice to the parties.

41. Considering the nature of orders to be passed under Section 7-Q and
Section 14-B of EPF Act, as well as considering the fact that no discretion has
been given to the Authority under Section 7-Q of EPF Act, whereas the Damages
under Section 14-B of EPF Act, may be recovered, this Court is of the considered
opinion, that the Legislature after considering the reasons and object of the EPF
Act, as well as after considering the Beneficial nature of the Act, has deliberately
omitted the Section 7-Q from Section 7-1 of EPF Act. Therefore, this Court by
giving a liberal interpretation, cannot hold that the order passed under Section 7-Q
of EPF Act, is also appealable. Further the Supreme Court in the case of Arcot
(Supra) has held as under :

21. At this stage, it is necessary to clarify the position of law
which does arise in certain situations. The competent authority
under the Act while determining the monies due from the
employee shall be required to conduct an inquiry and pass an
order. An order under Section 7-A is an order that determines the
liability of the employer under the provisions of the Act and
while determining the liability the competent authority offers an
opportunity of hearing to the establishment concerned. At that
stage, the delay in payment of the dues and component of
interest are determined. It is a composite order. To elaborate, it is
an order passed under Sections 7-A and 7-Q together. Such an
order shall be amenable to appeal under Section 7-1. The same is
true of any composite order a facet of which is amenable to
appeal and Section 7-I of the Act. But, if for some reason when
the authority chooses to pass an independent order under
Section 7-Q the same is not appealable.

(Underline supplied)

42. Thus, this Court is of the considered opinion, that the order passed under
Section 7-Q of EPF Act is not appealable, and no appeal under Section 7-1 of EPF
Act, would be maintainable.

43.  There is another aspect of the matter. According to the petitioner himself,
an order under Section 7-A of EPF Act was passed on 14-12-1996 and the
petitioner was saddled with the liability of Rs. 48,76,050/- for the period between
July 2009 to April 2014. According to the petitioner himself, the said amount was
deposited by the petitioner in installments on 21-3-2017, 24-8-2013,14-9-2017
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and 9-10-2017. Thus, the petitioner himself has admitted that there was delay in
deposit of "money due from the employer/petitioner". Under these circumstances,
nothing was left for the competent authority to determine for recovery of interest
from the employer under Section 7-Q of EPF Act. Further more, the order dated
14-12-1996 passed by the competent authority under Section 7-A of EPF Act was
never challenged and it has attained finality.

44. It is further submitted by the Counsel for the petitioner, that since,
different benches of CGIT-cum-Labour Court have entertained the appeal against
the order passed under Section 7-Q of EPF Act, therefore, the impugned order
dated 10-10-1996 is bad. Considered the submissions made by the Counsel for the
petitioner. The Counsel could not point out any provision which makes the orders
passed by CGIT binding on all the benches of CGIT. Further, any order passed by
different benches of CGIT are not binding on this Court. Even otherwise, this
Court after considering various provisions of Statute, has already come to a
conclusion that no appeal lies against the order passed by the authority under
Section 7Q of EPF Act.

45.  Merely because a composite show cause notice under Section 14-B and
7-Q of EPF Act was issued to the petitioner, would not make any difference,
because no prejudice has been claimed by the petitioner. A separate order dated
10-10-1996 (Page 88) has been passed under Section 7-Q of EPF Act.

46.  Accordingly, it is held that no appeal lies against the order passed under
Section 7-Q of EPF Act. Therefore, the appeal filed by the petitioner against the
order dated 10-10-2019 passed by Asstt. Provident Fund Commissioner (C-II)
(Damages), Regional Office, Gwalior under Section 7-Q of EPF Act was not
maintainable, and the Central Govt. Industrial Tribunal-cum-Labour Court,
Lucknow by its order dated 20-12-2019 passed in Appeal No. 53/2019 has rightly
held that the appeal filed against the order passed under Section 7-Q of EPF Act is
not maintainable.

47. The Counsel for the petitioner has tried to assail the impugned order on
merits. However, the petitioner has not challenged the correctness of the order
dated 20-12-2019 passed by CGIT-cum-Labour Court, Lucknow on merits. It is
well established principle of law, that this Court cannot travel beyond the relief
prayed by the Petitioner.

48. Accordingly, this petition fails and is hereby Dismissed without any
order as to costs.

Petition dismissed
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WRIT PETITION
Before Mr. Justice Sujoy Paul
W.P. No. 27106/2018 (Jabalpur) decided on 20 August, 2020

VIRENDRAJATAV ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

A. Service Law — Recruitment — Post of Constable — 'Suitability’ &
'Eligibility’ — Judicial Review — Petitioner though selected was declared
unsuitable — Held — Although petitioner acquitted for charge u/S 376 IPC, it
does not give him any right to be appointed even if he is selected — Employer
carry the discretion to examine “suitability” considering nature of job,
duties, department, status of post, nature of accusation and his acquittal etc —
Ultimate decision which is an opinion of employer is beyond the scope of
Judicial review — “Eligibility is subjected to judicial review but “suitability”
is not — Petitioner failed to establish any manifest, procedural impropriety in
decision making process — No malafide established — No breach of any
circular/Rules — Petition dismissed. (Paras 20,23,28 & 29)

».  ¥ar faffr — wdl — 3ver®d d1 yg — ‘SuYFadr 9 urFzdr —
1% gafdcia — aerft ardt &1 g9+ fear ar o 49 Iugad aifa fear
=T — JAffrERT — Jerfy Il 1 oRT 376 WG H. B AW d ARIY A T
foar 3 o, gaftia 8 o wR A, S8 FRYfaa &1+ siffrer T frear —
e, B 1 Twy, Bdd, faarT, ue o) y1iRkerfd, SRl &1 ¥awy vd Saa!
I T &7 AR $d g "SUYFadr” &1 &l H &I [Ad1itarR
gdr & — ifow fafiR=a, ot & e 9 we w3 2, =nf¥e gafdarea «)
g @ R 2 — urEar, e gAafdarea @ e 2 fog Sugaaar T —
areh, fafreaa B @) AT § fe yabe, UibareTs s e o
Bl R8T — Pl DM i 81 — fadl uRuz / fFrar &1 91 380 —
et @i |

B. Constitution — Article 226 — Recruitment — Suitability — Judicial
Review — Scope —Held — Apex Court concluded that in respect of decisions of
expert bodies like Selection Committee, scope of judicial review is extended
to examine existence of bias, malafide and arbitrariness whereas in case of
decision of Screening Committee, scope is confined to existence of malafide
only — In instant case, decision of Screening Committee is final unless
malafide established — Court cannot sit in appeal and examine the decision of
screening committee regarding suitability of candidate. (Para27 & 28)
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. e — sgeeT 226 — wdl — SygFadr — A YafdelaT
— a1fig — sftifeiRa — aaf=a =amrarera 3 frsafia fear fe fagius ferl @
fafreeal & "y A, 99 & 999 afifa, =fe gafdarea a1 safta geur,
BT Ud A9 &) faemmar & oieror o i 9 sidl @ Sdfe sede
afafa & fafvsag & yaxer § aiftq dad s &) faemsar ae Qg @ —
qdHaE 9HRoT ¥, B4 afifa o1 fafeay sifaw @ w9 9@ fo s wenfia
2l g1 — <arared, waff @) Sugaadr & Hed § e g A 49 "dhar
eI s afifa @ fafsreaa o1 gdeor 98 ) gahar |

C. Service Law — Recruitment — Suitability — Parameters — Held —
For judging 'suitability’', no strict parameters can be reduced in writing with
accuracy and precision — It varies from post to post and from department to
department — A candidate after acquittal, in one department which is only
doing ministerial job may be treated as 'suitable' whereas for another
department/post, considering the nature of job may be treated as
'unsuitable'. (Para20)

T, dar fafr — wdf — Syyaaar — #ygve — tafEiRa —
IYIYFAAT R 2q, (@l HolR ATIGvsS &I Ygar ¢d gearefar & wrer fafeaa
wq H T8 &A1 91 9Hdr — I US U4 fQURT @ JER 9<adl I&dl & — Udh
aweft & Ivfda v, e T A7 o saa srgafadia o sran @,
"SUYFI HIHT ST Hobdl @ SIdfh 3= 91T /ug 2, 1 &I W@HY &1 4 ¥eEd
BY AU T’ AT ST FHelT 2 |

D. Service Law — Recruitment — Malafides/“Malice in Fact”
& “Malice in Law” — Pleadings — Held — Whenever allegations as to malafides
is levelled, sufficient particulars and cogent materials making out prima facie
case must be pleaded — Vague allegations and bald assertion is not enough —

Petitioner could not point out the necessary ingredients which can establish
“Malicein Fact” or “Malice in Law”. (Paras 23 to 25)

g dar fafer — adf — serera/ “aeq 4 fagy” g “fafer 4 fagy” —
Siftrga — afEiRa — Siq ) dareE & AffeUA fHA Od @, oM gsear
Yool 9T g3 At faRmeat aem aayqul wrrf &1 sif¥ars g1=m @nfag —
IS ATAHAT UG HIR YT qaied 181 @ — AT, VA aehd Tchl &l 18]
<Rfa sx a@1 2 W a2 ¥ fagw” ar fafr ¥ fagw <enfug «x 9ad 81 |

E. Constitution — Article 226(2) — Territorial Jurisdiction — Held —
As per Article 226(2) of Constitution, even if a part of cause of action has
arisen within the territory of this Bench, petition is maintainable — Full
Bench of this Court opined that cause of action would arise at a place where
impugned order is made and also at a place where its consequence fall on
person concerned — In present case, consequence of impugned order has
fallen on petitioner at Sehore — Petition is maintainable. (Para10)
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rc "iaenrT — sgeeT 226(2) — &A1 fdefear — afeEiRa —
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Cases referred :

2013 (1) SCC 598, AIR 1964 SC 787, 2016 (8) SCC 471, W.A. No.
46/2018 decided on 24.01.2018, 2009 (13) SCC 758, 2013 (7) SCC 150, 2018 (2)
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K.C. Ghildiyal, for the petitioner.
Akshay Pawar, for the respondents.

ORDER

SuJoy PAUL, J.:- This petition filed under Article 226 of the
Constitution, calls in question the legality, validity and propriety of the order
dated 26.10.2018 (Annexure-P/5) whereby the respondent No.5 declared the
petitioner as "unsuitable" for employment in the Police Department.

2. The relevant facts are in narrow compass. The petitioner submitted his
candidature pursuant to an advertisement issued for the post of Constable (GD).
After cracking the physical test, written test etc., the petitioner was selected. He
was required to fill up a verification form. In Col. 12 of the verification form
(Annexure-P/2), the petitioner clearly disclosed that he was facing a criminal case
for allegedly committing offences under Sections 363, 366, 376 and 506/34 of the
Indian Penal Code (IPC). The Chief Judicial Magistrate, Sehore decided the said
case (ST No.43/2008) by judgment dated 20.10.2008. The Court acquitted the
petitioner from all the charges. Copy of the judgment aforesaid is filed as
Annexure-P/3.

3. Learned counsel for the petitioner criticized the impugned order dated
26.10.2018 (Annexure-P/5) and urged that since petitioner's acquittal by
judgment dated 20.08.2008 is an "acquittal on merits", the Scrutiny
Committee and the respondent No.5 have committed an error in treating the
petitioner as "unsuitable". The reason assigned in the operative para of the
impugned order dated 26.10.2018 is liable to be interfered with in view of
judgment of Supreme Court report in 2013 (1) SCC 598 (Inspector General
of Police Vs. S. Samuthiram).
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4. Shri Ghildiyal urged that the expression "honourable acquittal" has a
different meaning. In case of mere acquittal, an employee is not entitled to be
reinstated whereas in case of "honourable acquittal” he is entitled to. Reliance is
placed on the judgment of R.P. Kapoor Vs. Union of India, AIR 1964 SC 787,
which was considered in the case of S. Samuthiram (supra) wherein it was held
that if a person is acquitted fully and completely, then it can be said that he is
"honourably acquitted". It is argued that if the judgment dated 20.10.2008 is
examined with sufficient care, there will be no doubt that the petitioner's acquittal
amounts to "honourable acquittal".

5. Learned counsel for the petitioner also placed reliance on 2016 (8) SCC
471 (Avtar Singh vs. Union of India). Much emphasis is placed on Para 38.4.3 and
38.5. It is urged that in cases of "honourable acquittal”, it is no more open to the
employer to treat the candidate as "unsuitable". The "antecedents", in the opinion
of Shri Ghildiyal, relates to larger incidents which have taken place prior to the
relevant crime, which was disclosed in the verification form (Col. 12). For this
purpose, he placed reliance on a Division Bench judgment of Gwalior Bench in
W.A. No.46/2018 (Bhupendra Yadav Vs. State of M.P. and others) decided on
24.01.2018.

6. By placing reliance on 2009 (13) SCC 758 (Swaran Singh Chand Vs.
Punjab SEB), he further submits that in a case of this nature where
respondents have acted contrary to the governing circular dated 24.07.2018
(filed as Annexure-P/11 with I.A. No.7028/2020) coupled with the aforesaid
paragraphs of judgment of Avtar Singh (supra), rejection order amounts to
'malice in law'. Whether or not there are specific pleadings alleging malice
by the petitioner and whether or not the person concerned is impleaded eo
nomine, this Court can interfere because such act falls within the ambit of
"malice in law".

7. The next reliance is on the judgment of Supreme Court reported in
2013 (7) SCC 150 (G. Jayalal Vs. Union of India). 1t is urged that in view
of this judgment also, the impugned order falls within the four corners of
"malice in law". Shri Ghildiyal placed reliance on the judgment of Gwalior
Bench passed in A. No0.1954/19 (Devendra Singh Gurjar vs. State of M.P) to
submit that after clean acquittal of petitioner from criminal case, department has
committed an error in rejecting the candidature by declaring the petitioner as
'unsuitable'. Lastly, Shri Ghildiyal, learned counsel for the petitioner placed
reliance on the Full Bench decision of this Court in the case of Ashutosh Pawar V.
High Court of M.P. 2018 (2) MPLJ 419. It is argued that this Court can examine
the correctness of the decision of the employer and when it is palpably wrong, this
Court can interfere with the decision. Shri Ghildiyal has taken pains to contend
thatifin a case of this nature where candidate is exonerated on merits, discretion is
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left with the employer to decide the "suitability", it may be misused and in fact
there exists no such unfettered discretion with the employer If discretion is
improperly exercised, the order will not be beyond judicial review by this Court.

8. Sounding a contra note, Shri Akshay Pawar, learned P.L. for the State took
preliminary objection regarding maintainability of this petition. He submits that
the petitioner although is resident of Sehore, the impugned order dated
26.10.2018 (Annexure-P/5) was served on him at Guna itself, which is evident
from Annexure-R/4 wherein he has appended his signature as a token of
acknowledgment. The document dated 26.10.2018 (Annexure-R/4) could not
have travelled from Guna to Sehore on the same date. Since the petitioner put his
signature on the same date (Annexure-R/4), it is clear that it must have been
served on him at Guna itself. Thus, the impugned order dated 26.10.2018 is issued
from Guna and served at the same station. Hence, no part of cause of action has
arisen within the territory of this Bench. Hence, this petition is not maintainable.

0. Faced with this, Shri Ghildiyal urged that the order impugned was served
at Sehore because the said address of the petitioner is mentioned in the order.
There is no pleading in the return that it was served on the petitioner at Guna
otherwise the petitioner would have filed rejoinder and rebutted the same. By
placing reliance on Full Bench judgment reported in 1987 MPLJ 396 (K.P. Govil
vs. J.N.K. Vishwavidayalaya), Shri Ghildiyal submitted that even if the order is
issued from Guna, evil consequences of the same has fallen on the petitioner at
Sehore, a District situated within the territorial jurisdiction of this Bench,
therefore this Court could have jurisdiction.

10.  Before dealing with the rival contentions of the parties on merits, in
the fitness of things, I deem it proper to decide the question of maintainability
first.

This Court on 27.11.18 ignored objection of Registry regarding territorial
jurisdiction. Apart from this, I find substance in the argument of Shri Ghildiyal
that the impugned order dated 26.10.18 contains address of petitioner i.e. Village
Jharkheda, Tehsil Shyampur, District Sehore, which is indisputably situated
within the territorial jurisdiction of Principal Seat. The Full Bench in K.P. Govil
(supra) opined that cause of action would arise at a place where impugned order is
made and also at a place where its consequence fall on the person concerned. In
my opinion, the petitioner's case is covered by later portion of the said finding
because the consequences of impugned order has fallen on the petitioner at
Sehore. As per Article 226 (2) of the Constitution, even if a part of cause of action
has arisen within the territory of this Bench, the petition can be entertained. For
these cumulative reasons, I am not inclined to dismiss this petition on the ground
of'territorial jurisdiction.
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11. The next contention of Shri Pawar is that the Screening Committee is
an 'expert body'. The decision of respondent No.5 regarding 'suitability’ of
petitioner is founded upon the decision of an 'expert body'. The scope of
judicial review by this Court on the decision of an 'expert body' is limited.
By placing reliance on (2018) 15 SCC 796 (UPSC v. M. Sathiya Priya), Shri
Pawar urged that this Court cannot sit in an appeal over the decision of Screening
Committee. In absence of bias, malafide or arbitrariness, interference is
unwarranted.

12. Shri Pawar placed reliance on (2018) 1 SCC 797 (State (UT of
Chandigarh) v. Pradeep Kumar) to buttress his contention that judicial
review on the decision of Screening Committee is further limited. It is confined to
examine whether the decision so taken is malafide in nature or not? The
correctness of decision is beyond the purview of the judicial review. Shri Pawar
by placing reliance on (2004) 8 SCC 788 (M.P. Special Police Establishment v.
State of M.P,) and (2013) 14 SCC 304 (Mutha Associates v. State of Maharashtra)
urged that it is necessary to plead with accuracy and precision regarding
allegations of 'malice' for both namely 'malice in fact' or 'malice in law'. In
absence thereof, the allegations of malafide cannot be entertained. In the instant
petition, the petitioner has neither impleaded anybody eo nomine nor devoted any
sufficient pleadings relating to 'malice in law/fact'. Hence, the aspect of malice
cannot be gone into.

13.  Interestingly, Shri Pawar also placed reliance on the same Full bench

judgment of this Court in the case of Ashutosh Pawar (supra). By placing reliance
on certain other paragraphs of same judgment, Shri Pawar reiterated that the final
decision regarding suitability is not the subject matter of judicial review. The
'eligibility' and 'suitability' are two different facets. The aspect of 'eligibility' can
become subject matter of judicial review whereas wide discretion is there with the
employer to decide whether a candidate is 'suitable' or not.

14.  Learned Panel Lawyer also cited the judgments reported in (2015) 2 SCC
591 (State of M.P. v. Parvez Khan), (2013) 7 SCC 685 (Commissioner of Police v.
Mehar Singh) and the aforesaid judgments of Avtar Singh (supra). To combat the
argument of Shri Ghildiyal on the aspect of 'antecedents', the reliance is placed on
a Full Bench decision of this Court reported in 1994 MPLJ 792 (Gangacharan
Baijnath Prasad v. State of Madhya Pradesh). 1t is argued that as per ratio of this
decision, the employer is competent to see the nature of offence, which was
subject matter of aforesaid judgment dated 20.10.2008 and other relevant
material for the purpose of deciding the suitability.

15.  Parties confined their arguments to the extent indicated above.

16.  Thaveheard the parties at length and perused the record.
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17. In the case of Avtar Singh (supra), the Apex Court considered almost
21 previous judgments on the point. As noticed, reliance is placed on two
paragraphs by Shri Ghildiyal. It is apposite to quote the same which reads as
under:-

38.4.3. If acquittal had already been recorded in a case involving moral

turpitude or offence of heinous/serious nature, on technical ground and
itis not a case of clean acquittal, or benefit of reasonable doubt has been

given, the emplover may consider all relevant facts available as to

antecedents, and may take appropriate decision as to the continuance of
the employee.

38.5. In a case where the employee has made declaration truthfully of a

concluded criminal case, the employer still has the right to consider

antecedents, and cannot be compelled to appoint the candidate."
(Emphasis Supplied)

18. Apart from this, if different clauses of Para 38 are read minutely, it will be
clear like noonday that the Supreme Court has nowhere held that in the event a
selected candidate is 'honourably acquitted' or 'acquitted on merits', it is
obligatory on the employer to appoint him. On the contrary, a conjoint reading of
different paras of Avtar Singh (supra) makes it clear that the Apex Court has held
that it depends on the nature of duty/employment, the job nomenclature, the
sensitivity of post/department and other relevant factors on the basis of which it is
prerogative/discretion of the employer to take a decision regarding 'suitability' of
a candidate. No judgment is brought to the notice of this Court wherein the Apex
Court directed that in case of 'honourable acquittal' of candidate, the employer has
no authority and discretion to examine the 'suitability' of a candidate.

19.  As per judgment of the Supreme Court in Mehar Singh and Avtar Singh
(supra), the Screening Committee considered the case of the petitioner. No
procedural impropriety in decision making process adopted by committee is
pointed out to this Court. The whole argument is focused on the last para of
impugned order dated 26.10.18 (Annexure P/5). It is apt to quote the same which
reads as under:-

“37T: SURIFT T Flaqriad Rigidl,/ aeal &I ierd vead gV 39
favog Toflag STavreT & Sfae ST & 3TITH 819 & BRI Jeift ST

GHv H 1Y GIVEHT [T 79T &, V¥ qrvgfad Clean/Honourable
Acquittal BT 51011 7 317 @ BIRYT ST9P] §¥ GIorT el & 3717 UraT

oA 817
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A plain reading of this para shows that respondent No.5 treated the
petitioner as 'unsuitable' because the allegations mentioned against him related to
'moral turpitude'. Indisputably, the allegations relating to Section 376 of IPC falls
within the ambit of 'moral turpitude'.

20. The acquittal of a candidate, as a rule of thumb, does not give him any right
to be appointed even if he is selected. The employer needs to examine the
'suitability' on various facets including (i) the nature of job needs to be performed
by him; (ii) the nature of department in which he will be performing the duties;
(ii1) the status of post and other attendant circumstances; and (iv) the nature of
accusation & his acquittal etc. A candidate, after acquittal in one department
which is only doing ministerial job may be treated to be 'suitable' whereas for
another department/post considering the nature of work, may be treated as
'unsuitable'. Thus, no strict parameters regarding judging such suitability can be
reduced in writing with the accuracy and precision. It varies from post to post and
from department to department. Perhaps for this reason, the Apex Court has not
held that after clean acquittal, the candidate has an indefeasible right of
appointment and much discretion is left with the employer to decide his
'suitability’.

21. This Court after considering the judgment of Full Bench in Ashutosh
Pawar (supra) in WP. 21231/17 (Madhur vs. State of M.P.) decided on
17.04.18 opined that 'suitability' cannot be confused with 'eligibility'. No
doubt the eligibility is subjected to judicial review but 'suitability’ is not.
The relevant portion reads as under:-

"The "suitability" cannot be confused with eligibility". In the 'Major
Law Laxicon' by P. Ramanatha Iyer about the word following view is
expressed-"the word 'suitable'does not require a definition because any
man of experience would know who is suitable. However, each case has
to be viewed in the context in which the word "suitability" or "suitable" is
used, the object of the enactment and the purpose sought to be
achieved." A constitution Bench of Supreme Court in State of J & K vs.
Trilokinath Khosa (1974) 1 SCC19 and another Bench in State of
Orissavs. N.N. Swami (1977) 2 SCC 508 opined that eligibility must not
be confused with the suitability of the candidate for appointment. These
Judgments were considered by Calcutta High Court in 2013 SCC Online
22909 (All b. Ed. Degree Holders Welfare Association vs. State of West
Bengal). In (2009) 8§ SCC 273 (Mahesh Chandra Gupta vs. Union of
India) it was again held that suitability of a recommendee and the
consultation are not subject to judicial review but the issue of lack of
eligibility or an effective consultation can be scrutinized.. The Supreme
Court in (2014) 11 SCC 547 (High Court of Madras vs. R. Gandhi)
while dealing with appointment on a constitutional post opined that
‘eligibility’ is an objective factor. When 'eligibility’ is put in question, it
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could fall within the scope of judicial review. The aspect of 'suitability’
stands excluded from the purview of judicial review. At the cost of
repetition, the Apex Court opined that 'eligibility’ is a matter of fact
whereas 'suitability' is a matter of opinion. "

(Emphasis Supplied)

22.  In Ashutosh Pawar (supra), the Full Bench considered following
question:-

"2. Whether the High Court in exercise of its powers under Article 226 of
the Constitution of India, can step into the shoes of the Appointing
Authority and determine as to whether the person concerned is fit for
appointment or whether the High Court on finding that the Authority
concerned has wrongly exercised its discretion in holding the candidate
to be ineligible should, after quashing the order, remit the matter back to
the authority concerned for reconsideration or for fresh consideration
as to the eligibility of the person?"

It was answered as under:-

"40. In view of the law laid down in above said judgments, there is no

doubt that in exercise of power ofjudicial review under Article 226 of the

Constitution of India, this Court only examines the decision-making
process and does not substitute itself as a Court of appeal over the

reasons recorded by the State Government. We find that the decision of
the State Government holding that the petitioner is not suitable, is just,
fair and reasonable keeping in view the nature of the post and the duties

to be discharged."”

23. At the cost of repetition, in the present case, the petitioner has not pointed
out any flaw in the decision making process. As held in catena of judgments of
Supreme Court, which were considered in Ashutosh Pawar (supra), it is clear like
cloudless sky that ultimate decision which is an 'opinion' of employer is beyond
the scope of judicial review. More so, on considering the nature of job of
police/discipline force, it cannot be said that decision to treat the petitioner as
'unsuitable' is malicious in nature. In the case of Pradeep Kumar (Supra), the
Apex Court considered the judgment of Parvez Khan and Avtar Singh (Supra) and
opined that the scope of judicial review of decision of screening committee is very
limited. It was poignantly held that acquittal in a criminal case is not conclusive of
suitability of the candidate in the post concerned. If a person is acquitted or
discharged, it cannot always be inferred that he was falsely involved or he had no
criminal antecedents. It was further held that acquittal in a criminal case does not
automatically entitled the candidate for appointment to the post. It is still open to
the employer to consider the antecedents and examine whether he is 'suitable' for
appointment to the post. It is pertinent to mention that in the same judgment,
Supreme Court came to hold that the Court should not dilute the importance and
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efficacy of a mechanism like the Screening Committee created to ensure that
person who are likely to erode its credibility do not enter the police force. At the
same time, the Screening Committee must be alive to the importance of the trust
reposed in it and must treat all candidates with an even hand. "The decision of the
Screening Committee must be taken as final unless it is shown to be malafide".
Thus, the decision of Screening Committee can be examined only on the anvil of
malafides.

24, Pausing here for a moment, petitioner in the writ petition, on more than
one occasion has termed the rejection order Annexure P/5 as 'arbitrary' and
'malafide’. However, it is not described with necessary clarity as to how the
impugned order can be termed as 'malafide’. The mere allegation of malafide is
not sufficient unless there is sufficient foundation on the strength of which the
order/action is termed as 'malafide’. In 1986 (4) SCC 566 (State of M.P. vs.
Nandlal Jaiswal), the Apex Court held that "it is true that in the writ petitions the
petitioners used words such as 'mala fide', 'corruption' and 'corrupt practice' but
the use of such words is not enough. What is necessary is to give full particulars of
such allegations and to set out the material facts specifying the particular person
against whom such allegations are made so that he may have an opportunity of
controverting such allegations. The requirement of law is not satisfied in so far as
the pleadings in the present case are concerned and in the absence of necessary
particulars and material facts, we fail to see how the learned Judge could come to a
finding that the State Government was guilty of factual malafides, corruption and
underhand dealing".

25. The aspect of 'legal malice' was considered by Supreme Courtin 2010 (9)
SCC 437 (Kalabharati Advertising v. Hemant Vimalnath Narichania). The Apex
Court opined that if an act is taken with an oblique or indirect object/motive and
runs contrary to the purpose for which statutory power was required to be
exercised, action falls within the ambit of 'legal malice'. The petitioner could not
point out the necessary ingredients which can establish 'malice in fact' or 'malice
in law'. It is equally settled that whenever allegations as to malafides have been
levelled, sufficient particulars and cogent materials making out prima facie case
must be set out in the pleadings. Vague allegation or bald assertion that the action
taken was malafide and malicious is not enough. In the absence of material
particulars, the court is not expected to make 'fishing' inquiry into the matter. [See
(2009) 13 SCC 758 Swaran Singh Chand vs. Punjab SEB]. In view of this legal
position, I am unable to hold that petitioner could make out a case of judicial
review on the decision taken by Screening Committee/department.

26. I will be failing in my duty, if the argument of Shri Ghildiyal relating
to 'antecedents' is not considered. A careful reading of order of Gwalior Bench in
Bhupendra Yadav (supra) makes it clear that it does not support the argument of
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Shri Ghildiyal that while considering the 'antecedents', it was not open to the
employer to consider the judgment of criminal trial dated 20.10.2008 (Annexure
P/3). In the teeth of Full Bench decision reported in Gangacharan Baijnath
Prasad (supra) also this argument cannot cut any ice.

27. It is noteworthy that while examining the scope of judicial review on
decision of expert bodies like Selection Commiittee, [See M. Sathia Priya (supra)]
the scope of judicial review was extended to examine existence of bias, malafide
and arbitrariness whereas while determining the scope of judicial review in case
of Screening Committee, the Apex Court in Pradeep Kumar (supra) confined it to
the aspect of existence of 'malafide' only.

28. So far the order of Gwalior Bench in Devendra Singh Gurjar (supra) is
concerned, the judgment of Full Bench in the case of Ashutosh Pawar (supra) was
not brought to the notice of Division Bench. Thus, the Division had no occasion to
consider the aspect of distinction between the judicial review of 'decision making
process' and the ultimate 'decision’. Similarly, difference between 'eligibility' and
'suitability' was also not the subject matter of discussion in the case of Devendra
Singh Gurjar (supra). Gwalior Bench in the case of Devendra Singh Gurjar
(supra) took note of a relevant fact of the said case that the material witnesses in
their entire depositions denied the prosecution story in their examination-in-chief
itself. A clear finding was given by Division Bench that the prosecution case
collapsed before cross examination could take place. During cross examination
also, all the four injured witnesses have reiterated their stand which was taken in
examination-in-chief. However, in the instant case, the allegation of rape was
made by the lady, who had an affair with the petitioner. As per prosecution story,
the petitioner pressurized and forced her to solemnize marriage with him.
Thereafter, the petitioner committed rape on her on more than one occasion.
Pertinently, the prosecutrix/victim firmly supported the prosecution story before
the Court below. However, for the reasons stated therein, the Court below opined
that the petitioner is not guilty. It may be argued that Screening Committee cannot
sit over the judgment of the trial Court and took a different view. Similar
contention was raised in the case of Mehar Singh (supra). In Para 24 of the said
judgment, the Apex Court opined that there is no substance in the contention that
by cancelling respondent's candidature the Screening Committee has overreached
the judgment of criminal court. It was further observed as under:-

""24. We find no substance in the contention that by cancelling the
respondents' candidature, the Screening Committee has overreached
the judgments of the criminal court. We are aware that the question of
co-relation between a criminal case and a departmental enquiry does
not directly arise here, but, support can be drawn from the principles
laid down by this Court in connection with it because the issue involved
is somewhat identical, namely, whether to allow a person with doubtful
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integrity to work in the department. While the standard of proof in a
criminal case is the proof beyond all reasonable doubt, the proof in a
departmental proceeding is preponderance of probabilities.”

While examining antecedents, as held in Mehar Singh (supra), experience
officers/Screening Committee need to examine various factors. Experienced
Officers of Screening Committee will be the best judge to decide whether
acquittal or discharge of candidate is likely to revert to similar activities in future
with more strength and vigour, if appointed in police force. The committee needs
to examine the nature and extent of person's involvement in the crime and
propensity of becoming a cause for worsening law and order situation rather than
maintaining it.

In the backdrop of aforesaid judgment of Mehar Singh (supra), which was
followed in Pradeep Kumar (supra), it can be safely concluded that even if a
candidate is acquitted or discharged, it cannot be presumed that in every case he
was honourably acquitted/completely exonerated. The decision of the Screening
Committee must be taken as final unless it is shown to be malafide. At the cost of
repetition, subject matter of judicial review in a case of this nature is very limited.
This Court cannot sit in appeal and examine the 'suitability' of candidate. Thus,
this order in Devendra Singh Gurjar's case (supra) is of no assistance to the
petitioner.

29. In view of forgoing analysis, I am unable to hold that decision of
department in declaring the petitioner as 'unsuitable' is malicious in nature. The
petitioner has also failed to point out any manifest, procedural impropriety in the
decision making process. Similarly, no breach of circular/rules etc. could be
established. The decision of 'unsuitability’ of petitioner is an 'opinion' of
Screening Committee/department. This Court cannot sit in appeal to disturb the
same. More so, when it is not palpably wrong and shocks the conscience of the
Court.

30. Thepetition fails and is hereby dismissed. No cost.

Petition dismissed
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I.L.R. [2020] M.P. 2116 (DB)
WRIT PETITION
Before Mr. Justice S.C. Sharma & Mr. Justice Shailendra Shukla
W.P. No. 8204/2020 (Indore) decided on 26 August, 2020

KANISHKAMATTA (SMT.) ...Petitioner
Vs.
UNION OF INDIA & ors. ...Respondents

A. Central Goods and Services Tax (12 of 2017), Section 67(2) —
Release of Seized Cash — Held — Authorities are at stage of investigation and
evidence is being collected, unless and until matter is finally adjudicated,
question of releasing the seized cash does not arise — Petition dismissed.

(Para 24 & 25)

@. P EIT #rer 3V a1 &% AT (2017 BT 12), €RT 67(2) —
TeIgeT B T BlsT or=T — AfFEiRa — YTRISRITT 39 & YHH iR 8
qAT A1& Uh A foar oiHT 8, o9 a@ b Jrar ifaw wu @ =rafaoffa w2Y &
SITdT, STea¥[QT b & dl BIs+ &1 YT Icu~ el sidl — AT WIS |

B. Central Goods and Services Tax (12 of 2017), Sections 2(17),
2(31), 2(75) & 67(2) — Definition — Word “Thing” — Held — As per definition
and interpretation, cash/money is included in the word “thing” — Cash can be
seized by the authorities u/S 67(2) of the Act. (Paras 18t020)

. @I #@rer 3% Aar &Y Al (2017 BT 12), GRTC 2(17),
2(31), 2(75) T 67(2) — TRWTYT — ¥req “geg”” — AfERT — aRweT w9 fd==
$ IR, ddg /99 "I = H Affera @ — fFrRE 31 ar1 67(2) &
Jatd YISO gIRT Tdh< STed fHar ST GHar 2 |

C. Central Goods and Services Tax (12 of 2017), Section 67(2) —
Seizure of Cash — Confessional Statements — Effect — Held — Apex Court
concluded that “confessional statements” made before Custom Officer
though retracted is an admission and binding since Custom Officers are not
Police Officers. (Para22 & 23)

T, & 1 1T 311N a1 & AT (2017 BT 12), €T 67(2) — THG
@l Gisdl — wedlglad &7 — yHrq — sfifeEiRa — gal=a <[ 1 Frsefia
frar f Ar—ged AR & awe 6 1 ST dom gafy 468 g3
defigfa s e W iefa 8 dor seae € wuifs d—ged e,
gferss srferarmTor 1l € |

D. Constitution — Article 226 — Scope & Interference — Judicial
Review — Held — Writ petition filed at the initial stage of investigation — This
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Court has earlier also denied to interfere in matter of search and seizure by
way of judicial review. (Para21)

g glagrr — Jg@es 226 — favarw 7 gy — <ARe
geafderiaT — afafraifRa — Re arfaer, sy & yRMS g% ) gwga o
g — 39 AT A qd 3 W aareh ik =il & A7t 9, [nf¥e gAafddared o
HIRR | 48U S 4 SHR fHar g |

E. Interpretation of Statutes — Principle — Held — Cardinal
principle of interpretation is that unreasonable and inconvenient results are
to be avoided, artificially and anomaly to be avoided and most importantly a
statute is to be given interpretation which suppresses the mischief and
advances the remedy. (Para19)

€ srgl &1 fdaT — Rigra — afifaiRa — fd=ea o1 9=
igia g8 @ & sgfaa &k sgfducHe uRvmal @ s9+m 2, HiHar den
fawHar 9 9991 @ a1 99l Ag@yel 91d I8 {6 P S &1 var Frd=a fean
S it 8141 / RfYe &1 a1 81 Ud SUaR &I de1dT < |

Casesreferred:

(2006) 6 SCC 456, W.P. No. 23680/2018 decided on 04.04.2019 (DB),
1997 (89) E.L.T. 646 (SC),2017(351) E.L.T. 264 (M.P.), (2008) 16 SCC 537.

Vivek Dalal with Lokendra Joshi, for the petitioner.
Prasanna Prasad, for the respondents.

ORDER

The petitioner before this Court has filed this present petition for issuance
of an appropriate writ, order or direction directing the respondent No.4 - Assistant
Director, DGGSTI, Indore and respondent No.5 - Senior Intelligence Officer,
DGGSTI, Indore to release the cash amounting to Rs.66,43,130/- seized from the
petitioner vide Panchnama dated 30/05/2020 from the residential premises of the
petitioner and her husband.

2. The petitioner is the wife of Shri Sanjay Matta. Shri Sanjay Matta is the
Proprietor of the firm functioning in the name and style of M/s. S. S. Enterprises.
The Firm is in the business of Confectionery and Pan Masala items. The petitioner
has further stated that search operation was carried out by respondent No.5
(Senior Intelligence Officer, DGGSTI, Indore) at the business premises as well as
residential premises and a Panchnama was drawn on 31/05/2020. The
respondents have also seized an amount to the tune of Rs.66 Lakhs as per the
Panchnama prepared by them.

3. Shri Vivek Dalal, learned counsel for the petitioner has vehemently
argued before this Court that the respondent No.5 has got no power vested under
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Section 67(2) of the Central Goods and Services Tax Act, 2017 (CGST Act, 2017)
to effect seizure of cash amount from the petitioner nor from her husband. He has
stated that the cash cannot be treated as "Document, Book or Things" as per the
definition under the definition clause of the CGST Act, 2017 and therefore, the
respondents be directed to release the cash, which they have seized.

4. It has also been stated that as per the provisions of Section 37 of CGST
Act, 2017 there is a procedure for filing of returns by the assessee and return could
not be filed in time on account of lockdown keeping in view the Covid-19
Pandemic. It has vehemently been argued that the sale proceeds were kept by the
petitioner and her husband and the respondents have illegally seized the money
without their being any provision of law.

5. It has also been stated that the statement of the petitioner's husband was
recorded on 30/05/2020, 31/05/2020, 01/06/2020 and 02/06/2020 and he was
tortured in the name of tax terrorism by the authorities. The basic thrust is on the
ground that without their being any provision under the CGST Act, 2017 the
amount as seized by the respondents could not have been done and the same is
violative of Article 14 of the Constitution of India. The another ground raised by
the petitioner that the raid on the residential premises of petitioner and her
husband is again violative of Article 19 and finally a prayer has been made to
release the seized cash/sale proceeds to the tune 0f Rs.66,43,130/-.

6. A reply has been filed in the matter by respondents No.1 to 5 and it has
been stated that from the Directorate of Revenue Intelligence, a specific input was
received that Shri Sanjay Matta is involved in large scale of evasion of GST on
Pan Masala. The proper officer under reasonable beliefs that the goods /
documents / things were secreted at the said premises, issued a search warrant
dated 30/05/2020 and a consequential search was carried out at the residential
premises of Shri Sanjay Matta on 30/05/2020 by the Team of Directorate General
of GST Intelligence. A Panchnama dated 30/05/2020 was also prepared and the
officers seized documents and cash amounting to Rs.66,43,130/-.

7. It has been stated that the documents and cash were seized in terms of
Section 67(2) of the CGST Act, 2017 and the Order of Seizure in Form GST INS-
02 dated 30/05/2020 was issued. It has also been stated that Shri Sanjay Matta, the
husband of the petitioner, made a voluntary statement stating categorically that
the said cash of Rs.66,43,130/- was the sale proceeds of the illegally sold Pan
Masala without payment of GST.

8. The present petitioner is certainly not registered with GST Department
and the investigation reveals that cash / documents seized, do not pertain to the
applicant. The respondents have stated that the petition deserves to be dismissed
as the petitioner does not have /ocus to file the present petition. It has been stated
that as per the voluntary statement dated 30/05/2020 the said cash of
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Rs.66,43,130/- was the sale proceeds of illegally sold Pan Masala without
payment of GST. The respondents have stated that keeping in view Section 67(2)
of the CGST Act, 2017 read with definition Clause makes it very clear that the
respondents were justified in seizing the amount from the petitioner and the
statute empowers them to do so. The respondents have also submitted the Case
Diary in asealed cover before this Court.

9. A rejoinder has been filed in the matter and the stand of the petitioner is
that by no stretch of imagination Section 67(2) of the GST Act, 2017 empowers
the respondents to seize the cash and later on the husband of the petitioner Shri
Sanjay Matta has retracted the statement vide affidavit dated 07/06/2020 and in
light of his affidavit dated 07/06/2020 the respondents should release the cash
forthwith.

10. Heard learned counsel for the parties at length and perused the record
including the case diary. The matter is being disposed of at motion hearing stage
itself with the consent of the parties.

11. The statement made in the case diary reveals that Shri Sanjay Matta, a
Pakistani National, was involved in illicit supply of Pan Masala of various brands
without invoices and without payment of applicable GST (this statement of the
Department that Shri Sanjay Matta is a Pakistani National was controverted
during the arguments by learned counsel for the petitioner and he has stated that
later on Shri Sanjay Matta has been granted Indian citizenship).

12. The case diary also reveals that the searches were conducted on
30/05/2020 and 31/05/2020 at the residential premises of Shri Sanjay Matta and
Shri Sandeep Matta and various godowns operated by them on the reasonable
belief that the aforesaid premises are being used to clandestinely store goods /
records / documents / things. During the searches it was found that huge quantity
of Pan Masala and tobacco were lying / stored in the various godowns of Shri
Sanjay Matta which are neither declared as principal place of business nor as
additional place of business as mandatorily required under Section 22 of CGST
Act, 2017 read with Rule 8 of CGST Rules, 2017.

13. Goods comprising of Pan Masala, Tobacco, Mouth Freshener, Confectionery,
etc. valued at Rs.2.59 Crores were seized under Section 67(2) of the CGST Act
read with Section 129 of the CGST Act and Section 130 of CGST Act from six
godowns operated by Shri Sanjay Matta and his brother Shri Sandeep Matta as no
bills / invoices could be produced by them. Unaccounted cash of Rs.66,43,130/-
was also seized from the residential premises of Shri Sanjay Matta.

14. The case diary also reveals that seizure was done under Section 67(2) of
the CGST Act, 2017 under a reasonable belief that the aforesaid are the proceeds
of'the illicit supply of goods namely Tobacco and Pan Masala and would be useful
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for further investigation. Panchnama dated 30/05/2020, 31/05/2020 and
05/06/2020 were also brought to the notice of this Court. The case diary also
reveals that Shri Sanjay Matta in his statement before the officers have stated
categorically that the value of the goods sold without any bills and invoices during
the period April, 2019 to May, 2020 would be approximately 40.11 Crores in cash
and the GST on the said clandestine clearance works out to Rs.18.77 Crores.

15. There are other persons involved in the matter, however, as the
controversy involved in the present case only relates to the seizure of cash, this
Court is not referring to the names of the other persons involved in the matter nor
inrespect of other recoveries and other seizures from other persons.

16. The statutory provisions as contained under the Central Goods and
Services Tax Act, 2017, which are necessary for deciding the present writ petition
reads as under:-

"2. Definitions
In this Act, unless the context otherwise requires.-
2(17). "business" includes—

(a) any trade, commerce, manufacture, profession,
vocation, adventure, wager or any other similar
activity, whether or not it is for a pecuniary
benefit;

(b) any activity or transaction in connection with
or incidental or ancillary to sub-clause (a);

©) any activity or transaction in the nature of sub-
clause (a), whether or not there is volume,
frequency, continuity or regularity of such
transaction;

(d) supply or acquisition of goods including
capital goods and services in connection with
commencement or closure of business;

(e) provision by a club, association, society, or any
such body (for a subscription or any other
consideration) of the facilities or benefits to its
members;

® admission, for a consideration, of persons to
any premises;

(2) services supplied by a person as the holder
of an office which has been accepted by him in
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[(h)

(1)

the course or furtherance of his trade, profession
or vocation;

activities of a race club including by way of
totalisator or a license to book maker or
activities of a licensed book maker in such
club; and]

any activity or transaction undertaken by the
Central Government, a State Government or
any local authority in which they are engaged
as public authorities;

2(31). "consideration" in relation to the supply of goods or
services or both includes—

(a)

(b)

any payment made or to be made, whether in
money or otherwise, in respect of, in response
to, or for the inducement of, the supply of
goods or services or both, whether by the
recipient or by any other person but shall not
include any subsidy given by the Central
Government or a State Government;

the monetary value of any act or
forbearance, in respect of, in response to, or for
the inducement of, the supply of goods or
services or both, whether by the recipient or by
any other person but shall not include any
subsidy given by the Central Government or
a State Government:

Provided that a deposit given in respect of the
supply of goods or services or both shall not be
considered as payment made for such supply
unless the supplier applies such deposit as
consideration for the said supply;

2(75). "money" means the Indian legal tender or any foreign
currency, cheque, promissory note, bill of exchange,
letter of credit, draft, pay order, traveller cheque,
money order, postal or electronic remittance or any
other instrument recognised by the Reserve Bank of
India when used as a consideration to settle an
obligation or exchange with Indian legal tender of
another denomination but shall not include any
currency that is held for its numismatic value;
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37. Furnishing details of outward supplies

(D) Every registered person, other than an Input Service
Distributor, a non-resident taxable person and a person paying tax under
the provisions of section 10 or section 51 or section 52, shall furnish,
electronically, in such form and manner as may be prescribed, the details
of outward supplies of goods or services or both effected during a tax
period on or before the tenth day of the month succeeding the said tax
period and such details shall be communicated to the recipient of the said
supplies within such time and in such manner as may be prescribed:

PROVIDED that the registered person shall not be allowed to
furnish the details of outward supplies during the period from the
eleventh day to the fifteenth day of the month succeeding the tax period:

PROVIDED FURTHER that the Commissioner may, for
reasons to be recorded in writing, by notification, extend the time limit
for furnishing such details for such class of taxable persons as may be
specified therein

PROVIDED ALSO that any extension of time limit notified by
the Commissioner of State tax or Commissioner of Union territory tax
shall be deemed to be notified by the Commissioner.

2 Every registered person who has been communicated
the details under sub-section (3) of section 38 or the details pertaining to
inward supplies of Input Service Distributor under sub-section (4) of
section 38, shall either accept or reject the details so communicated, on
or before the seventeenth day, but not before the fifteenth day, of the
month succeeding the tax period and the details furnished by him under
sub-section (7 ) shall stand amended accordingly.

(3) Any registered person, who has furnished the details
under sub-section (/) for any tax period and which have remained
unmatched under section 42 or section 43, shall, upon discovery of any
error or omission therein, rectify such error or omission in such manner
as may be prescribed, and shall pay the tax and interest, if any, in case
there is short payment of tax on account of such error or omission, in the
return to be furnished for such tax period:

PROVIDED that no rectification of error or omission in respect
of the details furnished under sub-section (/) shall be allowed after
furnishing of the return under section 39 for the month of September
following the end of the financial year to which such details pertain, or
furnishing of the relevant annual return, whichever is earlier.

Explanation : For the purposes of this Chapter, the expression "details of
outward supplies" shall include details of invoices, debit notes, credit
notes and revised invoices issued in relation to outward supplies made
during any tax period.
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41. Claim of input tax credit and provisional acceptance thereof

(1) Every registered person shall, subject to such conditions
and restrictions as may be prescribed, be entitled to take the credit of
eligible input tax, as self-assessed, in his return and such amount shall be
credited on a provisional basis to his electronic credit ledger.

2 The credit referred to in sub-section (1) shall be utilised
only for payment of self-assessed output tax as per the return referred to
in the said sub-section.

52. Collection of tax at source

(1) Notwithstanding anything to the contrary contained in
this Act, every electronic commerce operator (hereafter in this section
referred to as the "operator"), not being an agent, shall collect an amount
calculated at such rate not exceeding one per cent., as may be notified
by the Government on the recommendations of the Council, of the net
value of taxable supplies made through it by other suppliers where the
consideration with respect to such supplies is to be collected by the
operator.

Explanation : For the purposes of this sub-section, the
expression "net value of taxable supplies" shall mean the aggregate
value of taxable supplies of goods or services or both, other than services
notified under sub-section (5) of section 9, made during any month by all
registered persons through the operator reduced by the aggregate value
of'taxable supplies returned to the suppliers during the said month.

(2) The power to collect the amount specified in sub-
section (/) shall be without prejudice to any other mode of recovery
from the operator.

(3) The amount collected under sub-section (/) shall be paid to
the Government by the operator within ten days after the end of the
month in which such collection is made, in such manner as may be
prescribed.

(4) Every operator who collects the amount specified in sub-
section (7) shall furnish a statement, electronically, containing the
details of outward supplies of goods or services or both effected through
it, including the supplies of goods or services or both returned through it,
and the amount collected under sub-section (1) during a month, in such
form and manner as may be prescribed, within ten days after the end of
such month.

(5) Every operator who collects the amount specified in sub-
section (/) shall furnish an annual statement, electronically, containing the
details of outward supplies of goods or services or both effected through
it, including the supplies of goods or services or both returned through it,



2124 Kanishka Matta (Smt.) Vs. Union of India (DB) LL.R.[2020]M.P.

and the amount collected under the said sub-section during the financial
year, in such form and manner as may be prescribed, before the thirty
first day of December following the end of such financial year.

(6) If any operator after furnishing a statement under sub-
section (4) discovers any omission or incorrect particulars therein, other
than as a result of scrutiny, audit, inspection or enforcement activity by
the tax authorities, he shall rectify such omission or incorrect particulars
in the statement to be furnished for the month during which such
omission or incorrect particulars are noticed, subject to payment of
interest, as specified in sub-section (/) of section 50:

PROVIDED that no such rectification of any omission or
incorrect particulars shall be allowed after the due date for furnishing of
statement for the month of September following the end of the financial
year or the actual date of furnishing of the relevant annual statement,
whichever is earlier.

(7) The supplier who has supplied the goods or services or both
through the operator shall claim credit, in his electronic cash ledger, of
the amount collected and reflected in the statement of the operator
furnished under sub-section (4), in such manner as may be prescribed.

(8) The details of supplies furnished by every operator under
sub-section (4) shall be matched with the corresponding details of
outward supplies furnished by the concerned supplier registered under
this Act in such manner and within such time as may be prescribed.

(9) Where the details of outward supplies furnished by the
operator under sub-section (4) do not match with the corresponding
details furnished by the supplier under section 37, the discrepancy shall
be communicated to both persons in such manner and within such time
as may be prescribed.

(10)The amount in respect of which any discrepancy is
communicated under sub-section (9) and which is not rectified by the
supplier in his valid return or the operator in his statement for the month
in which discrepancy is communicated, shall be added to the output tax
liability of the said supplier, where the value of outward supplies
furnished by the operator is more than the value of outward supplies
furnished by the supplier, in his return for the month succeeding the
month in which the discrepancy is communicated in such manner as may
be prescribed.

(/1) The concerned supplier, in whose output tax liability
any amount has been added under sub-section (/0), shall pay the tax
payable in respect of such supply along with interest, at the rate specified
under sub-section (/) of section 50 on the amount so added from the date
such tax was due till the date of'its payment.
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(12) Any authority not below the rank of Deputy Commissioner
may serve a notice, either before or during the course of any proceedings
under this Act, requiring the operator to furnish such details relating to—

(a) supplies of goods or services or both effected
through such operator during any period; or

(D) stock of goods held by the suppliers making
supplies through such operator in the godowns
or warehouses, by whatever name called,
managed by such operator and declared as
additional places of business by such suppliers,
as may be specified in the notice.

(13) Every operator on whom a notice has been served under
sub-section (12) shall furnish the required information within fifteen
working days of the date of service of such notice.

(14) Any person who fails to furnish the information required
by the notice served under sub-section (/2) shall, without prejudice to
any action that may be taken under section 122, be liable to a penalty
which may extend to twenty- ivethousand rupees.

Explanation : For the purposes of this section, the expression
"concerned supplier" shall mean the supplier of goods or services or both
making supplies through the operator.

67. Power of inspection, search and seizure.

(2).  Where the proper officer, not below the rank of Joint
Commissioner, either pursuant to an inspection carried out under sub-
section (1) or otherwise, has reasons to believe that any goods liable to
confiscation or any documents or books or things, which in his opinion
shall be useful for or relevant to any proceedings under this Act, are
secreted in any place, he may authorise in writing any other officer of
central tax to search and seize or may himself search and seize such
goods, documents or books or things:

PROVIDED that where it is not practicable to seize any such
goods, the proper officer, or any officer authorised by him, may serve on
the owner or the custodian of the goods an order that he shall not remove,
part with, or otherwise deal with the goods except with the previous
permission of such officer:

PROVIDED further that the documents or books or things so
seized shall be retained by such officer only for so long as may be
necessary for their examination and for any inquiry or proceedings under
this Act.



2126 Kanishka Matta (Smt.) Vs. Union of India (DB) LL.R.[2020]M.P.
75. General provisions relating to determination of tax

(1) Where the service of notice or issuance of orderis stayed by
an order of a court or Appellate Tribunal, the period of such stay shall be
excluded in computing the period specified in sub-sections (2) and (/0)
of section 73 or sub-sections (2) and (10) of section 74, as the case may
be.

(2) Where any Appellate Authority or Appellate Tribunal or
court concludes that the notice issued under sub-section (7) of
section 74 is not sustainable for the reason that the charges of fraud or
any wilful-misstatement or suppression of facts to evade tax has not been
established against the person to whom the notice was issued, the proper
officer shall determine the tax payable by such person, deeming as if the
notice were issued under sub-section (/) of section 73.

(3) Where any order is required to be issued in pursuance
of the direction of the Appellate Authority or Appellate Tribunal or a
court, such order shall be issued within two years from the date of
communication of the said direction.

(4) An opportunity of hearing shall be granted where a request
is received in writing from the person chargeable with tax or penalty, or
where any adverse decision is contemplated against such person.

(5) The proper officer shall, if sufficient cause is shown by the
person chargeable with tax, grant time to the said person and adjourn the
hearing for reasons to be recorded in writing: Provided that no such
adjournment shall be granted for more than three times to a person
during the proceedings.

(6) The proper officer, in his order, shall set out the relevant
facts and the basis ofhis decision.

(7) The amount of tax, interest and penalty demanded in the
order shall not be in excess of the amount specified in the notice and no
demand shall be confirmed on the grounds other than the grounds
specified in the notice.

(8) Where the Appellate Authority or Appellate Tribunal or
court modifies the amount of tax determined by the proper officer, the
amount of interest and penalty shall stand modified accordingly, taking
into account the amount of tax so modified.

(9) The interest on the tax short paid or not paid shall be payable
whether or not specified in the order determining the tax liability.

(10) The adjudication proceedings shall be deemed to be
concluded, if the order is not issued within three years as provided for in
sub-section (10) of section 73 or within five years as provided for in sub-
section (10) of section 74.
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(11 ') An issue on which the Appellate Authority or the Appellate
Tribunal or the High Court has given its decision which is prejudicial to
the interest of revenue in some other proceedings and an appeal to the
Appellate Tribunal or the High Court or the Supreme Court against such
decision of the Appellate Authority or the Appellate Tribunal or the High
Court is pending, the period spent between the date of the decision of the
Appellate Authority and that of the Appellate Tribunal or the date of
decision of the Appellate Tribunal and that of the High Court or the date
of the decision of the High Court and that of the Supreme Court shall be
excluded in computing the period referred to in sub-section (/0) of
section 73 or sub-section (/0) of section 74 where proceedings are
initiated by way ofissue of a show cause notice under the said sections.

(12) Notwithstanding anything contained in section 73 or
section 74, where any amount of self-assessed tax in accordance with a
return furnished under section 39 remains unpaid, either wholly or
partly, or any amount of interest payable on such tax remains unpaid, the
same shall be recovered under the provisions of section 79.

(13) Where any penalty is imposed under section 73 or section
74, no penalty for the same act or omission shall be imposed on the same
person under any other provision of this Act."

The petitioner's contention is that the word "money" is not included in Section
67(2) of the CGST Act, 2017 and therefore, once the "money" is not included under
Section 67(2) of the CGST Act, 2017 the Investigating Agency / Department is not
competent to seize the same.

17.  This Court has carefully gone through Section 67 of the CGST Act, 2017
and the expression used in sub-section (2) of Section 67 is "confiscation of any
documents or books or things, which in proper officer's opinion shall be useful for
or relevant to any proceedings under this Act, are secreted in any place".
Thereafter, sub-section (2) has two provisos and first proviso relates to goods and
the second proviso refers to documents or books or things so seized shall be
retained.

18. The core issue before this Court is that whether expression "things" covers
within its meaning the cash or not. In the considered opinion of this Court, the
CGST Act, 2017 has to be seen as a whole and the definition clauses are the keys to
unlock the intent and purpose of the various sections and expressions used therein,
where the said provisions are put to implementation. Section 2(17) defines
"business" and Section 2(31) defines "consideration". In the considered opinion
of this Court a conjoint reading of Section 2(17), 2(31), 2(75) and 67(2) makes it
clear that money can also be seized by authorized officer.

19.  Theword "things" appears in Section 67(2) of the CGST Act, 2017 is to be
given wide meaning and as per Black's Law Dictionary, 10" Edition, any subject
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matter of ownership within the spear of proprietary or valuable right, would come
under the definition of " thing" (page No.1707). Similarly, Wharton's Law Lexicon
at page No.1869 and 1870, the word "thing" has been defined and it includes
"money". It is a cardinal principle of interpretation of statute that unreasonable and
inconvenient results are to be avoided, artificially and anomaly to be avoided and
most importantly a statute is to be given interpretation which suppresses the
mischief and advances the remedy (Interpretation of statute by Maxwel, 12"
Edition, page No.199 to 205). The same preposition of law is propounded in
Craies on Statute Law, 7" Edition, page No.94).

20.  The Hon'ble Supreme Court in the case of D. Vinod Shivappa Vs. Nanda
Belliappareported in (2006) 6 SCC 456 in paragraph No.12 as held as under:-

""12. It is well settled that in interpreting a statute the court must
adopt that construction which suppresses the mischief and advances the
remedy. This is a rule laid down in Heydon's case [(1584) 76 ER 637 : 3
Co Rep 7a] also known as the rule of purposive construction or mischief
rule."

Therefore, keeping in view the aforesaid interpretation of the word
"thing" money has to be included and it cannot be excluded as prayed by the
petitioner from Section 67(2). The present case is at the stage of search and
seizure. A search has been carried out and proceedings are going on.

21. A Division Bench of this Court in the case of Sumedha Dutta & Another
Vs. The Union of India & Another (Writ Petition No.23680/2018, decided on
04/04/2019) in paragraphs No.9 to 12 has held as under:-

"9. The Hon'ble Apex Court in the case of Director General of
Income Tax (Investigation) & Others v/s Spacewood Furnishers Pvt.
Ltd & Others reported in 2015 (374) ITR 595 (SC) has dealt with the
scope of interference by the High Court in the matter of search and
seizure. The Apex Court has held that findings with regard to
satisfaction touching upon sufficiency and adequacy of reasons and
authenticity and acceptability of information on which satisfaction
reached, is not permissible in writ jurisdiction. The scope of interference
has been dealt with in depth by the Apex Court.

10. The Apex Court in the case of Dr. Pratap Singh & Another
v/s Director of Enforcement & Others reported in AIR 1985 SC 989 has
held that illegality, if any, does not vitiate the evidence collected during
the search.

11. The Orissa High Court in the case of Aditya Narayan
Mahasupakar v/s Chief Commissioner of Income Tax & Others
reported in 2017 (392) ITR 131 (Orissa) was dealing with the issue of
search and seizure with specific reference to warrant of authorization
and it has been held that the High Court should not go into the sufficiency
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and insufficiency of the ground, which induce the Income Tax Officer to
arrive ata conclusion to carry out search and seizure operation.

12. The scope of interference at this stage is very limited and
the Income Tax Act, 1961 provides a complete mechanism, which has
been followed after the search and seizure operation has been carried
out. Even if it is presumed for a moment that warrant relating to search
and seizure was not proper and there was some defect in it, the material
collected during the search and seizure cannot be brushed aside on this
countalone. The Income Tax Act, 1961 provides for a detailed procedure
that has to be followed and this Court, in the present writ petition, does
not find any reason to quash the entire search and seizure operation as
prayed by the petitioners in the relief clause.

Accordingly, the present writ petition stands dismissed."

The Division Bench of this Court was dealing with a search a seizure case
and the writ petition was filed at the initial stage only. Though it was a case under
the Income Tax Act, 1961, however, this Court has declined to interfere in the
matter of search and seizure by way of judicial review.

22. Much has been argued by learned counsel for the petitioner in respect of
"confessional statements" and the fact that the husband of the petitioner has
retracted at a later stage. In the case of Surjeet Singh Chhabra Vs. Union of India
reported in 1997 (89) E.L.T. 646 (S.C.), the Hon'ble Supreme Court has held that
"confessional statements" made before Customs Officer though retracted within
six days is an admission and binding since Custom Officers are not Police
Officers. In the present case also the statements were made confessing the guilt by
the husband of the petitioner and later on he has retracted from that statement as
stated in the writ petition and therefore, in light of the Hon'ble Supreme Court's
judgment no relief can be granted in the present writ petition on the basis of
aforesaid ground keeping in view the judgment of Hon'ble Supreme Court.

23. A Division Bench of this Court in the case of R. S. Company Vs.
Commissioner of Central Excise reported in 2017 (351) E.L.T. 264 (M.P.) has
dealt with "confessional statements" and decided the matter in favour of the
revenue and therefore, the ground raised in the present petition that the husband of
the petitioner retracted the confessional statement does not help the petitioner nor
her husband in any manner.

24.  Learned counsel for the petitioner has placed reliance upon a judgment
delivered in the case of Vinod Solanki Vs. Union of India and Another reported in
(2008) 16 SCC 537. Heavy reliance has been placed in paragraph No.23 and the
same reads as under:-

"22. It is a trite law that evidences brought on record by way of
confession which stood retracted must be substantially corroborated by
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other independent and cogent evidences, which would lend adequate
assurance to the court that it may seek to rely thereupon. We are not
oblivious of some decisions of this Court wherein reliance has been
placed for supporting such contention but we must also notice that in
some of the cases retracted confession has been used as a piece of
corroborative evidence and not as the evidence on the basis whereof
alone a judgment of conviction and sentence has been recorded. {See
Pon Adithan v. Deputy Director, Narcotics Control Bureau, (1999) 6
SCC1:1999SCC (Cri) 1051}"

The aforesaid case was a case under the Foreign Exchange Regulation
Act, 1973 and the Hon'ble Apex Court has held that evidence brought on record by
way of confession, which stood retracted must be substantially corroborated by
other independent and cogent evidence, which would lend adequate assurance to
the Court that it may seek to rely thereupon. In the present case, the authorities are
at the stage of investigation. The evidence is being collected and therefore, at this
stage, the judgment relied upon by learned counsel for the petitioner is of no help.

25.  Resultantly, keeping in view the totality of the circumstances of the case,
the material available in the case diary and also keeping in view Section 67(2) of
the CGST Act, 2017, this Court is of the opinion that the authorities have rightly
seized the amount from the husband of the petitioner and unless and until the
investigation is carried out and the matter is finally adjudicated, the question of
releasing the amount does not arise. The writ petition is dismissed.

Certified copy as per rules.

Petition dismissed

I.L.R. [2020] M.P. 2130
ELECTION PETITION
Before Mr. Justice G.S. Ahluwalia
E.P. No. 35/2019 (Gwalior) order passed on 13 December, 2019

VISHNU KANT SHARMA ...Petitioner
Vs.
CHIEF ELECTION COMMISSIONER & ors. ...Respondents

A. Representation of the People Act (43 of 1951), Section 81 & 126,
Specific Relief Act (47 of 1963), Section 34 and Civil Procedure Code (5 of
1908), Order 7 Rule 11 — Grounds — Petition for violation of Section 126 of Act
of 1951 — Held — Petitioner has not challenged the election of Respondent-4
and not even filed the election results — Petition barred by Section 34 of the
Act 0f 1963 — As no relief is claimed for declaration of result of Respondent-4
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as void, petition is also not maintainable u/S 81 of Act of 1951 — Petition
dismissed under Order 7 Rule 11 CPC. (Para 23)

@. al@ gfafaferea e (1951 &7 43), €I’T 81 T 126, faf4fd
Al SS9 (1963 ®T 47), €T 34 ¥q Rifder gfear dfear (1908 T 5),
3RS 7 99 11 — 3TV — 1951 & AT B &RT 126 & Scaied & forg
Jrfaer — fifeiRa — arh 3 gyef #. 4 & fafaa & g-rd a8 & 2 qen
frat=s o ) gsga <181 fovar @ — Attt 1963 & SIS BT aRT 34 gIRT
afsia @ — gfe ycaefl #. 4 & aRum &1 T=1 =y &3 & fag fed srgaiy
BT <191 921 fear 1ar 2, 1951 @ Affad &) oRT 81 & sfavia arfaser
qiyefiy & @ — RIud. @ e 7 9 11 & siasta arfaet @l |

B. Representation of the People Act (43 of 1951), Sections 81, 100
& 101 and Constitution — Article 226 — Maintainability — Held — U/S 81,
petition can be filed challenging election of candidate on any ground
mentioned u/S 100 and 101 of the Act — Petitioner not challenging election of
Respondent-4 and merely praying for direction to Election Commissioner
for quashment of entire election process — While entertaining petition u/S 81,
Court cannot exercise powers under Article 226 of Constitution — Petition
not maintainable. (Para22 & 23)

. al@ glafaferea e (1951 &7 43), °1¢ 81, 100 T 101 TF
iagrT — srgzee 226 — uiveiar — affrefRa — sieferm &1 a1 100 Td
101 & Jidla IfeaRad el +ff smaR w sl @ frafas &1 g+l <d gu,
€RT 81 & 3icid ATFADBT YK B S Gabdll & — AT, gt &. 4 & Faf== &1
gHrdl 8l < @1 © a1 fataa sigaa &1 9yl Fafaa sriard) siftrEfesa
B @ forg FRRE f6d S 2g urel<m &R @1 @ — aRT 81 & Iavid ATt
TV HIA FHA, AT ITE & AToBT 226 D Aavid ATFTAT BT YA L]
B HdT — ATfasT gryofi 78 2 |

C. Specific Relief Act (47 of 1963), Section 34 — Consequential
Relief— Held — In absence of consequential relief of declaration of election of
Respondent-4 as void, election petition is hit/barred by Section 34 of the Act
0f 1963. (Para21)

T, fafafdse srgaly sifefraw (1963 &1 47), &RT 34 — GROIA%
srgaly — affaiRa — y=eft ®. 4 & et <1 = 9ifta 19 & Rt
IJAIY & 3dd H, fraf=aa aifaer 1963 & AfRFRM & arRT 34 gRI
garfaa /afsfa 2 |

Cases referred :
(2017)3SCC702,(2014) 14 SCC 502.

Vishnu Kant Sharma, petitioner is present in person.
D.K. Katare, for the respondent Nos. 1 to 3.
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ORDER

G.S. AHLUWALIA, J.:- This Election Petition has been filed under
Section 81 of Representation of the People Act, 1951, seeking the following
relief:

a. Issue writ order or direction in nature of mandamus
commanding the opposite party no.l to cancel the
election which was held on 12-5-2019 in the Lok Sabha
Seats no. 03 of Gwalior due to not followed the law laid
down in Section 126 of The Representation of People
Act, 1951.

b. Issue writ order or direction in the nature of
mandamus commanding to the opposite party no.1 to
conduct a fresh by-election on the expenses of
responsible political party/ parties/ candidate/ candidates
for the sake of democratic set up as well as public fund.

c. Thatthis Hon'ble Courtmay kindly impose punishment
as per Section 126(2) of The Representation of People
Act, 1951, who found guilty for same.

d. Kindly issue any other writ order or direction
which this Hon'ble Court may be deemed just and
proper in eye of justice.

2. The necessary facts for the disposal of the present election petition in short
are that on 12-5-2019, elections were held for the Indian Parliament and the
respondent no. 4 was one of the candidates from Gwalior, whereas the election
petitioner has also claimed that he too had contested the election. It is the case of
the election petitioner that Section 126 of Representation of the People Act, 1951
(in short Act, 1951) prohibits public meetings during period of forty eight hours
ending with hour fixed for conclusion of poll and accordingly, during the period of
forty eight hours, there shall be no public meetings and election campaigns, which
will include any kind of advertisement or election campaign on TV, Cable TV,
Electronic or any Election Matter. However, on 12-5-2019, various political
parties put their advertisement in various leading news papers in which they had
made appeals in favor of the party as well as the candidates, whereas the same was
prohibited after 6 P.M. of 10-5-2019. Accordingly, the election petitioner wrote to
the Election Commission repeatedly pointing out the open violation of Section
126 of The Representation of People Act, 1951 and a request was made to take
strict action against everyone who had deliberately violated the Act, 1951. It was
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also pleaded that although, the Election Commission of India is vested with the
power of Superintendence, Direction and Control over the entire election process
but no action was taken and since, the provisions of Section 126 of the Act, 1951
were violated by various political parties, therefore, the present election petition
has been filed seeking the above mentioned relief(s).

3. [.LA. No. 4818/2019 has been filed by respondent no. 4 under Order 7 Rule
11 C.P.C for dismissal of the election petition as barred by law.

4. [LA. N0.4716/2019 has been filed by respondent no. 4 under Section 81
read with Section 86(1) of Act, 1951 for dismissal of Election Petition.

5. I.A. No. 43331/2019 has been filed by Election Commission of India for
releasing the Electronic Voting Machines and VVPATs involved in the Election.

6. Another I.A. No. 4717/2019 has been filed by respondent no. 4 under
Order 7 Rule 11 C.P.C. For dismissal of the Election Petition.

7. During the Course of arguments, this Court found that the Election
Petitioner has neither filed the copy of the Election Result, nor has prayed for
setting aside the election of the returned candidate/respondent no.4. On the
contrary, the relief(s) have been sought seeking issuance of mandamus to the
Election Commission of India.

8. Accordingly, the Election Petitioner was also heard on the question that
whether the present Election Petition is maintainable in absence of relief for
declaration of the election of respondent no.4 as void and whether the Election
Petition is maintainable in the light of the provisions of Order 7 Rule 11 CPC or
not?

9. It is submitted by the Election Petitioner, that he has no legal knowledge,
therefore, defect(s) if any, may be ignored and the Election Petition may be
decided on merits.

10. Heard the Election Petitioner.

11. Order 7 Rule 11 C.P.C.reads asunder:

11. Rejection of plaint.— The plaint shall be rejected
in the following cases:—

(a) where it does not disclose a cause of action;

(b) where the relief claimed is undervalued, and the
plaintiff, on being required by the Court to correct the
valuation within a time to be fixed by the Court, fails to
doso;
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(c¢) where the relief claimed is properly valued but the
plaint is written upon paper insufficiently stamped, and
the plaintiff, on being required by the Court to supply
the requisite stamp-paper within a time to be fixed by
the Court, fails to do so;

(d) where the suit appears from the statement in the
plaint to be barred by any law;

(e) whereitisnotfiled in duplicate;

(/ where the plaintiff fails to comply with the
provisions of Rule 9;

Provided that the time fixed by the Court for
the correction of the valuation or supplying of the
requisite stamp-papers shall not be extended unless the
Court, for reasons to be recorded, is satisfied that the
plaintiff was prevented by any cause of an exceptional
nature from correcting the valuation or supplying the
requisite stamp-papers, as the case may be, within the
time fixed by the Court and that refusal to extend such
time would cause grave injustice to the plaintift.

Section 81 of Act, 1951 reads as under :

81. Presentation of petitions.—(1) An election
petition calling in question any election may be
presented on one or more of the grounds specified in
sub-section (1) of Section 100 and Section 101 to the
High Court by any candidate at such election or any
elector within forty-five days from, but not earlier than
the date of election of the returned candidate or if there
are more than one returned candidate at the election and
dates of their election are different, the later of those
two dates.

Explanation.—In this sub-section, "elector" means a
person who was entitled to vote at the election to which
the election petition relates, whether he has voted at
such election or not.

(2)  [Omitted]

(3) Every election petition shall be accompanied by
as many copies thereof as there are respondents
mentioned in the petition and every such copy shall be
attested by the petitioner under his own signature to be
atrue copy of the petition.

Section 100 of Act, 1951 reads as under :

L.L.R.[2020]M.P.
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100. Grounds for declaring election to be void.—

(1) Subject to the provisions of sub-section (2) if the
High Courtis of opinion—

(a) thaton the date of his election a returned candidate
was not qualified, or was disqualified, to be chosen to
fill the seat under the Constitution or this Act or the
Government of Union Territories Act, 1963 (20 of
1963); or

(b) that any corrupt practice has been committed by a
returned candidate or his election agent or by any other
person with the consent of a returned candidate or his
election agent; or

(¢) thatany nomination has been improperly rejected;
or

(d) that the result of the election, in so far as it
concerns a returned candidate, has been materially
affected—

(i) by theimproperacceptance of any nomination, or

(ii) by any corrupt practice committed in the interests
of the returned candidate by an agent other than his
election agent, or

(iii) by the improper reception, refusal or rejection of
any vote or the reception of any vote which is void, or

(iv) by any non-compliance with the provisions of the
Constitution or of this Act or of any rules or orders
made under this Act, the High Court shall declare the
election of the returned candidate to be void.

(2) If in the opinion of the High Court, a returned
candidate has been guilty by an agent, other than his
election agent, of any corrupt practice but the High
Courtis satisfied—

(a) thatno such corrupt practice was committed at the
election by the candidate or his election agent, and
every such corrupt practice was committed contrary to
the orders, and without the consent, of the candidate or
his election agent;

(b) [Omitted];

(c) that the candidate and his election agent took all
reasonable means for preventing the commission of
corrupt practices at the election; and

2135
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(d) thatin all other respects the election was free from
any corrupt practice on the part of the candidate or any
ofhis agents,

then the High Court may decide that the election
of the returned candidate is not void.

14. Section 101 of Act, 1951 reads as under :

101. Grounds for which a candidate other than the
returned candidate may be declared to have been
elected.—If any person who has lodged a petition has,
in addition to calling in question the election of the
returned candidate, claimed a declaration that he
himself or any other candidate has been duly elected
and the High Court is of opinion—

(a) thatin fact the petitioner or such other candidate
received a majority of the valid votes; or

(b) that but for the votes obtained by the returned
candidate by corrupt practices the petitioner or such
other candidate would have obtained a majority of the
valid votes,

the High Court shall after declaring the election of the
returned candidate to be void declare the petitioner or
such other candidate, as the case may be, to have been
duly elected.

15. The case of the Election petitioner is that all the political parties had
violated the provisions of Section 126 of Act, 1951. Therefore, it is the case of the
petitioner that in the light of the provisions of Section 100 (1)(iv) of Act, 1951, the
violation of Section 126 of Act, 1951 would be a ground to challenge the election.
WhereasinI.A. No.47170f2019, it has been pleaded by the respondent no. 4, that
the non-compliance of Section 126 of Act, 1951 would not provide any ground to
declare the election as void but as per the provisions of Section 126(2) of Act,
1951, the violation would be punishable.

16.  In this petition, the Election Petitioner has not prayed for declaration of
the election of the respondent no.4 as void. Even the copy of the Election Result
has not been annexed with the Election Petition. Thus, this Court is of the
considered opinion, that in absence of challenge to the election of the respondent
no.4, this Court cannot declare his election as Member of Parliament from
Gwalior, as void. Therefore, the question that whether the violation of provisions
of Section 126 of Act, 1951 would amount to non-compliance of provision of this
Act as provided under Section 100(1)(iv) of Act, 1951 or not, has become an
academic issue in this petition.
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17. Therefore, the moot question for consideration is that in absence of
consequential relief of declaration of election of respondent no.4 as void, whether
this Election Petition is barred under Section 34 of Specific Relief Act or not?

18. Section 34 of Specific ReliefAct, 1963 reads asunder :

34. Discretion of court as to declaration of status or
right.—Any person entitled to any legal character, or to
any right as to any property, may institute a suit against
any person denying or interested to deny, his title to
such character or right, and the court may in its
discretion make therein a declaration that he is so
entitled, and the plaintiff need not in such suit ask for
any further relief:

Provided that no court shall make any such declaration
where the plaintiff, being able to seek further relief than
amere declaration of'title, omits to do so.

Explanation.—A trustee of property is a "person
interested to deny" a title adverse to the title of someone
who is not in existence, and for whom, if in existence,
he would be a trustee.

19.  The Supreme Court in the case of Arulmigu Chokkanatha Swamy Koil
Trust v. Chandran, reported in (2017) 3 SCC 702 has held as under :

35. The plaintiff, who was not in possession, had in the
suit claimed only declaratory relief along with mandatory
injunction. The plaintiff being out of possession, the
relief of recovery of possession was a further relief
which ought to have been claimed by the plaintiff. The
suit filed by the plaintiff for a mere declaration without
relief of recovery of possession was clearly not
maintainable and the trial court has rightly dismissed
the suit .......

20. The Supreme Court in the case of Venkataraju Vs. Vidyane Donreradjapernmal
reported in (2014) 14 SCC 502 has held as under :

23. The very purpose of the proviso to Section 34
of the 1963 Act, is to avoid the multiplicity of the
proceedings, and also the loss of revenue of court fees.
When the Specific Relief Act, 1877 was in force, the
9th Report of the Law Commission of India, 1958, had
suggested certain amendments in the proviso, according
to which the plaintiff could seek declaratory relief
without seeking any consequential relief, if he sought
permission of the court to make his subsequent claim in
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another suit/proceedings. However, such an amendment
was not accepted. There is no provision analogous to
such suggestion in the 1963 Act.

24, A mere declaratory decree remains non-
executable in most cases generally. However, there is no
prohibition upon a party from seeking an amendment in
the plaint to include the unsought relief, provided that it
is saved by limitation. However, it is obligatory on the
part of the defendants to raise the issue at the earliest.
(Vide Parkash Chand Khurana v. Harnam Singh and
State of M.P.v. Mangilal Sharma.)

25. In Muni Lal v. Oriental Fire & General Insurance
Co. Ltd. this Court dealt with declaratory decree, and
observed that:

"4. ... mere declaration without consequential relief
does not provide the needed relief in the suit; it would
be for the plaintiffto seek both the reliefs. The omission
thereof mandates the court to refuse the grant of
declaratory relief."

26. In Shakuntla Devi v. Kamla, this Court while
dealing with the issue held:

"21. ... a declaratory decree simpliciter does not attain
finality if it has to be used for obtaining any future
decree like possession. In such cases, if suit for
possession based on an earlier declaratory decree is
filed, it is open to the defendant to establish that the
declaratory decree on which the suit is based is not a
lawful decree."

27. In view of the above, it is evident that the suit filed
by the appellant-plaintiffs was not maintainable, as
they did not claim consequential relief......

21.  Thus, it is held that in absence of consequential relief of declaration of
election of respondent no.4 as void, this Court is of the view that the Election
Petition filed by the petitioner is hit by the provisions of Section 34 of Specific
ReliefAct.

22. Further, under Section 81 of Act, 1951, an Election Petition can be filed
calling in question, the election of a candidate on any ground as mentioned in
Sections 100 and 101 of Act, 1951. In the present case, the election petitioner has
not challenged the election of the respondent no.4, but has merely prayed for a
direction to the Election Commissioner of India, for the quashment of the entire
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election process. This Court, while entertaining the election petition under
Section 81 of Act, 1951, cannot exercise its powers under Article 226 of the
Constitution of India, but has to merely consider the fact that whether the
election of the candidate is void due to non-compliance of any provision of
the Act or not?

23. Since, the petitioner has not questioned the election of the respondent no.4
and has not filed the election result also, therefore, this Court is of the considered
opinion, that not only this petition is barred under Section 34 of Specific Relief
Act, but is also not maintainable under Section 81 of Act, 1951 as no relief has
been claimed for declaration of the result of respondent no. 4 as void.

24.  Accordingly, this Election Petition is rejected/dismissed under Order 7
Rule 11 C.P.C.

All other pending I.A.s are also disposed of accordingly.
No order as to costs.

Petition dismissed

L.LL.R. [2020] M.P. 2139
ELECTION PETITION
Before Mr. Justice B.K. Shrivastava
E.P. No. 14/2019 (Jabalpur) decided on 22 July, 2020

RADHESHYAM DARSHEEMA ...Petitioner

Vs.

KUNWAR VIJAY SHAH & ors. ...Respondents
A. Representation of the People Act (43 of 1951), Section 100(1)

& 123 and Civil Procedure Code (5 0of 1908), Order 7 Rule 11— Corrupt Practice
— Contestant & Candidate — Held — In respect of corrupt practice, term
“Candidate” has been used in law — Contestant becomes a candidate only
after filing his nomination — Bhagwat Katha was organized during
26.10.2018 to 01.11.2018 whereas respondent filed his nomination later on
05.11.2018, thus during the period of Katha, he was not a “Candidate” and
hence cannot be considered as Corrupt Practice — No triable issue found —
Election Petition dismissed. (Paras37to43)

@. al@ gfafaferea s (1951 &7 43), &°1¢ 100(1) T 123 TG
Rifaer gfear wfgar (1908 &7 5), MR 7 (799 11 — g J1@A¥T — Flagdl a
gareft — afafaaiRa — g smeRr & A9y o, fafr 4 “yaarsf” srsg &1
Iy fHar 1 ? — yfagdl dad SHS AMT® SIRId &1 @ 9¥ard & U
garell g9da1 8 — feAi® 26.10.2018 | 01.11.2018 & TIXF HFAd HAT BT
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ATATSTA fohar R o Sigfe gogeff 14 91 § fai® 05.11.2018 B UAT ARISHA
<IRaer fpar oI, 3ra: ®em &) afy & SR, a8 "yaarefl” 121 o1 vd safev
Yt ATART & ®©Y H T2 HMET ST Ghdl — I faarey fagrears 18 v ™ —
Frat== arfaer @i |
B. Representation of the People Act (43 of 1951), Sections
83(1)(a), 86, 100(1) & 123 and Civil Procedure Code (5 of 1908), Order 7 Rule
11 — Material Facts — Held — Details of employees who were influenced by
respondent is not provided in petition — Neither name of any employee is
mentioned nor it is shown that how they affected election process in favour of
respondent — Similarly, how respondent, as a Minister, misused his power
and influenced voters is not mentioned — Source of information regarding
expenditure of Bhagwat Katha is not mentioned, expenditures stated by
petitioner is self imaginary calculation and presumption — Material facts are
absentin pleadings — No triable issue found — Election petition dismissed.
(Paras 33 to 36)

. al® gfafaferaa sifefaras (1951 &1 43), k1Y 83(1)(a), 86,
100(1) T 123 ©q Rifaer af»ar Gfear (1908 &7 5), MR 7 (97 11 — Tifcas
e — sfifaeaiRa — S ed=arrer o1 faaver arfRier & ) fear 1ar @ o=
gaft g1 yuifaa fear war o — 7 al el sdaryl & 9 &1 Sl foar
T & A 8 s <ar AT @ fe 9 S uaeff & uar A frataq ufhar a0t
yyrfaa fear — S yaR, yaeff 3, v 5= & wu A, ©9 Iy vfea @1
TRUART fHaT d2Im Aaqrars & yAIfad f&Ar, &1 Seoi™ 8] @ — ANTad deT
P Wd @ 499 A BN & Sid &I Sead 8] 8, I gRT gar) T &
TG gRT &) TS DleUf~Id IFET R SYLRYT 2 — 3Afaad | difcad a4
IuRerd 2 — 313 faarvia g 9€ R R — et arfae iR |

C. Representation of the People Act (43 0of 1951), Section 83(1)(a)
& 86 and Civil Procedure Code (5 of 1908), Order 7 Rule 11 — Rejection of
Plaint — Grounds where principles of Order 7 Rule 11 CPC is applicable
under given circumstances and stages — Discussed & enumerated. (Para19)

TT. ol gfafaferea ferfaa (1951 &7 43), €77 83(1)(a) T 86 VT
Rifaer gfFar wfear (1908 &7 5), MR 7 [4FH 11 — qIG—97 BT @R fHaT
SI7T4T — 4 3R o8l <1 13 gRReIfoal vd ypal @ iavid Ry, @ e 7
e 11 @ Rigia @r Erd € — fadfad g gafdra |
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Mansoori Shakeel Ahmad, for the petitioner.
Mrigendra Singh with Lal Hitendra Singh and Nevtej Singh Ruprah, for
the respondent No. 1.

ORDER

B.K. SHRIVASTAVA, J.:- This order shall govern the disposal of I.A. No.
8710 of 2019 filed by Respondent No.1 Kunwar Vijay Shah on 16.07.2019 under
Order 7 Rule 11 of CPC read with section 86(1) of "Representation of the
People Act, 1951" (referred to as "Act 1951") for dismissal of the Election
Petition No.14 of 2019 as not maintainable under section 86 of the Act, 1951 read
with Order 7 Rule 11 of CPC.

2. Notification U/s 30 of R.P. Act,1951 was issued by Election Commission
for Legislative Assembly election. Voting was held on 28.11.2018 and the result
was declared on 11.12.2018. Respondent No.1 Kunwar Vijay Shah, Sponsored by
the "Bhartiya Janta Party", is the returned candidate for Constituency No.176,
Harsood, District Khandwa (Received 80556 votes). Petitioner Radheshyam,
sponsored by "Gondwana Gantantra Party", who is the looser in that election
(Received only 709 votes), filed main election petition under section 80 read with
section 100 of the Act, 1951 0n25.01.2019.

3. As per petitioner, respondent no.1 organized a function of Bhagwat Katha
during the period 0£26.10.2018 to 01.11.2018 and also celebrated his birthday on
01.11.2018. The Election Code of Conduct was implemented from 14.10.2018
and during the existence of Election Code of Conduct, the aforesaid function was
organized by the respondent no.1. Approximate expenditure has been mentioned
by the petitioner in Para 11(1) to 11(18). The petitioner also wrote a letter
Annexure P-34 to transfer the officers, who were posted more than 5 years to 25
years. But as the respondent was holding the post of Minister, therefore, he
misused his power therefore any employee was not transferred. The information
regarding EVM machines was also sought by the petitioner vide Annexure A-35
but the aforesaid information was not given. The respondent no.1 organized the
party meeting in the aforesaid Bhagwat Katha function. Therefore, the petitioner
filed the petition for declaring :-

(1) the election of respondent no.1 as void and,
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4.

(ii)
(iii)
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to declare the petitioner as a returned candidate, and
the respondent no.1 be debarred for 6 years to contest any election.

The notice was served upon respondent no. 1, then he filed .A. No.8710 of
2019 on 16.07.2019 under Order 7 Rule 11 of the CPC read with section 86(1) of
the Act, 1951. As per respondent, the petition is liable to be dismissed as not
maintainable under section 86 of the Act, 1951 read with Order 7 Rule 11 of CPC.
The respondent submitted that :-

(@

The election petition has been filed only upon the ground of

commission of corrupt practice as stipulated under section 123 of the
Act, 1951. The instant petition lacks in material fact constituting the
cause of action required under the Act, 1951. The present petition does
not fulfill the mandatory requirement of the law. The petition does not
contain a concise statement of material fact on which the petitioner
relies and therefore does not disclose a triable issue or cause of action.
The so called specific allegations of corrupt practice as contained in Para
6 to 17 do not meet out the basic requirement, which could constitute
cause of action as required by law. The material facts as to how the
information came to the knowledge of the petitioner pertaining to
various incidents, as mentioned in the referred paras, is absolutely
missing; whereas the same is preliminary requirement for
maintainability of the petition. Even the material particulars are
absent in the election petition. Thus, it suffers from non- compliance of
the provisions contained under 83(1)(b) of the Act, 1951. The averments
made in the petition are completely vague and lacking in material
particulars. No trial or inquiry is permissible on the basis of such vague,
indefinite, imprecise averments. The petition does not disclose a triable
issue or cause of action, therefore, liable to be dismissed. Para 11(1) to
Para 11(18) deserve to be struck out as they are having no nexus at all
with the election in question. In fact the pleadings of the Paras are related
to the religious function held with effect from 26.10.2018 to 01.11.2018.
However, the petitioner has not disclosed the same as election expenses
to the Election Commission.

(ii) The petitioner has not disclosed the source of information upon
which the allegations have been leveled in the petition.

(iii) The copy of election petition, served upon the answering
respondent, has not been attested by the petitioner under his own signature
tobeatrue copy of the petition.

(>iv) The memo of petition bears such attestation, but the documents
filed along with the election petition do not bear any such attestation.

v) Bhagwat Katha commenced with effect from 26.10.2018 to
01.11.2018; whereas the answering respondent submitted his nomination
form on 05.11.2018 i.e. after the end of Bhagwat Katha. When the Katha
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was organized, at that time & up to 03.11.2018, the respondent was not the
sponsored candidate of the "Bhartiya Janta Party". Therefore, no question
of disclosing the existence of said Bhagwat Katha, as alleged by the
petitioner as election expenses, arises. The Katha was not organized by
the respondent. "Chain Biharilal Seva Samiti" organized the aforesaid
Katha and the entire expenses were borne by the said committee and not
by the answering candidate. Pleading under Para 11(1) to Para 11(18) is
scandalous and vexatious, which does not disclose even remote cause of
action to launch the election petition.

(vi) The petitioner did not disclose that how the Government
officials help the respondent in the election, only vague allegations have
been made.

(vii)  Petitioner filed an affidavit of Santosh by saying that he is the
member of Chain Biharilal Seva Samiti. The respondent filed the
affidavit of Chairman of the aforesaid Samiti named Anil Kumar in
which it has been stated that Santosh was not the member of the
aforesaid Samiti.

5. The petitioner filed the reply of the aforesaid application on 15.10.2019. It
is submitted that he disclosed the entire details in his petition. He draws attention
towards the Para 1 to Para 19 and said that the sufficient details have been given.
The facts, required to be proved by the evidence, are not required to be disclosed
in the pleading. The petitioner will prove the entire ground which are raised in the
petition. The petitioner complied all provisions at the time of filing the petition.
He duly attested and verified the petition. Copy supplied to the respondent was
also attested by the petitioner, therefore, the petitioner requested to dismiss the
aforesaid interim application.

6. No doubt, the powers of Order 7 Rule 11 can be used in the election
petition filed under Act,1951. In Azhar Hussain Vs. Rajiv Gandhi, AIR 1986 S.C.
1253 =1986 Supp SCC 315, the Apex Court said in para 8 and 9 that Since CPC is
applicable, the court trying the election petition can act in exercise of the powers
of the Code including Order 6 Rule 16 and Order 7 Rule 11(a). The Court said in
Para 8 :-

""8. The argument is that inasmuch as Section 83(1) is not adverted to in
Section 86 in the context of the provisions, noncompliance with which
entails dismissal of the election. petition, it follows that noncompliance
with the requirements of Section 83 (1), even though mandatory, do not
have lethal consequence of dismissal. Now it is not disputed that the
Code of Civil Procedure (CPC) applies to the trial of an election petition
by virtue of section 87 of the Act. Since CPC is applicable, the court
trying the election petition can act in exercise of the powers of the Code
including Order 6 Rule 16 and Order 7 Rule 11(a)."
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7. It will be useful to refer Rule 11 of Order VII of CPC, which is as under:-

"11.  Rejection of plaint.-The plaint shall be rejected in the following
cases.-

(a) where it does not disclose a cause of action;

(b) where the relief claimed is undervalued, and the plaintiff; on
being required by the Court to correct the valuation within a
time to be fixed by the Court, fails to do so;

(c) where the relief claimed is properly valued but the plaint is
written upon paper insufficiently stamped, and the plaintiff, on
being required by the Court to supply the requisite stamp-paper
within a time to be fixed by the Court, fails to do so;

(d) where the suit appears from the statement in the plaint to be
barred by any law,

(e) where it is not filed in duplicate;

(f) where the plaintiff fails to comply with the provisions of
rule 9.

Provided that the time fixed by the Court for the correction of
the valuation or supplying of the requisite stamp-paper shall not be
extended unless the Court, for reasons to be recorded, is satisfied that
the plaintiff was prevent by any cause of exceptional nature for
correction the valuation or supplying the requisite stamp-paper, as the
case may be, within the time fixed by the Court and that refusal to extend
such time would cause grave injustice to the plaintiff."

8. In T Arivandandam Petitioner Vs. T. V. Satyapal and another, AIR 1977
S.C.2421=(1977)4 SCC 467, while considering the provision of Order 7 Rule 11
and the duty of the trial court the Apex Court has reminded the trial Judges with
the following observation:

"The learned Munsif must remember that if on a meaningful, not formal ,
reading of the plaint it is manifestly vexatious, and meritless, in the sense
of not disclosing a clear right to sue, he should exercise his power under
0O.VIIR. 11, C. P. C. taking care to see that the ground mentioned therein
is fulfilled. And, if clear drafting has created the illusion of a cause of
action, nip it in the bud at the first hearing by examining the party
searchingly under O. X. C.P.C. An activist Judge is the answer to
irresponsible law suits. The trial Courts would insist imperatively on
examining the party at the first hearing so that bogus litigation can be
shot down at the earliest stage. The Penal Code is also resourceful
enough to meet such men, (Ch. XI) and must be triggered against them.
In this case, the learned Judge to his cost realised what George Bernard
Shaw remarked on the assassination of Mahatma Gandhi." "It is
dangerous to be too good."
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0. Inl.T.C. Ltd. Vs. Debts Recovery Appellate Tribunal [(1998)2 SCC 70] it
was held that the basic question to be decided while dealing with an application
filed under Order 7 Rule 11 of the Code is whether a real cause of action has been
set out in the plaint or something purely illusory has been stated with a view to get
outof Order 7 Rule 11 of the Code.

10. In Saleem Bhai Vs. State of Maharashtra [(2003)1 SCC 557] it was held
with reference to Order 7 Rule 11 of the Code that -

" 9. ... the relevant facts which need to be looked into for deciding an
application thereunder are the averments in the plaint. The trial court can
exercise the power at any stage of the suit before registering the plaint or
after issuing summons to the defendant at any time before the conclusion
of'the trial. For the purposes of deciding an application under Clauses (a)
and (d) of Rule 11 of Order 7 CPC, the averments in the plaint are
germane; the pleas taken by the defendant in the written statement would
be wholly irrelevant at that stage,..." (SCC p. 560, para 9).

11. In Sopan Sukhdeo Sable Vs. Asstt. Charity Commr. [(2004) 3 SCC 137]
this Court held thus: (SCC pp. 14647, para 15)

" 15. There cannot be any compartmentalization, dissection, segregation
and inversions of the language of various paragraphs in the plaint. If
such a course is adopted it would run counter to the cardinal canon of
interpretation according to which a pleading has to be read as a whole to
ascertain its true import. It is not permissible to cull out a sentence or a
passage and to read it out of the context in isolation. Although it is the
substance and not merely the form that has to be looked into, the
pleading has to be construed as it stands without addition or subtraction
or words or change of its apparent grammatical sense. The intention of
the party concerned is to be gathered primarily from the tenor and terms
of his pleadings taken as a whole. At the same time it should be borne in
mind that no pedantic approach should be adopted to defeat justice on
hair splitting technicalities."

12. In Liverpool & London S.P. & I Assn. Ltd. Vs. M.V. Sea Success I & Anr.,
(2004)9 SCC 512, The Court said:-

"139. Whether a plaint discloses a cause of action or not is essentially a
question of fact. But whether it does or does not must be found out from
reading the plaint itself. For the said purpose, the averments made in the
plaint in their entirety must be held to be correct. The test is as to whether
if the averments made in the plaint are taken to be correct in their
entirety, a decree would be passed."

13. In Hardesh Ores Pvt. Ltd Vs. M/s. Hede and Co., [With Sociedade de
Fomento Industrial Pvt. Ltd Vs. M/s. Hede and Co.] 2007 AIR SCW 3456 =
(2007)5 SCC 614, the Apex Court said that whether a plaint discloses a cause of




2146 Radheshyam Darsheema Vs. Kunwar Vijay Shah L.L.R.[2020]M.P.

action is essentially a question of fact, but whether it does or does not must be
found out from reading the plaint itself. For the said purpose the averments made
in the plaint in their entirety must be held to be correct. The test is whether the
averments made in the plaint if taken to be correct in their entirety a decree would
be passed. The averments made in the plaint as a whole have to be seen to find out
whether CI. (d) of R. 11 of O. 7 is applicable. It is not permissible to cull out a
sentence or a passage and to read it out of the context in isolation. Although itis the
substance and not merely the form that has to be looked into, the pleading has to be
construed as it stands without addition or subtraction of words or change of its
apparent grammatical sense.

14.  In the case of Karim Bhai Vs. State of Maharashtra & Ors., .L.R. 2009
M.P. 3167, the Court held that the instances as given in Order VII Rule 11 cannot
be regarded as exhaustive of all the cases, in which the Court can reject the plaint
or is limiting the inherent powers of the Court in respect thereof. The provisions
are procedural and enacted with an aim and object to prevent vexatious and
frivolous litigation. The Court also said that it is required to see that the vexatious
and frivolous litigation should not be allowed to proceed so as to kill the time of
Court for nothing. Where the plaint does not disclose the cause of action, mere
writing by the plaintiffthat he is having cause of action, would not itself sufficient
to hold that plaintiff has disclosed the cause of action.

15.  Apex Court in The Church of Christ Charitable Trust and Educational
Charitable Society, rep. by its Chairman Vs. M/s. Ponniamman Educational Trust
rep. by its Chairperson / Managing Trustee, AIR 2012 S.C.3912=(2012) 8 SCC
706, observed in para 6 as follows: -

"6 It is clear from the above that where the plaint does not disclose
a cause of action, the relief claimed is undervalued and not corrected
within the time allowed by the Court, insufficiently stamped and not
rectified within the time fixed by the Court, barred by any law, failed to
enclose the required copies and the plaintiff fail to comply with the
provisions of Rule 9, the Court has no other option except to reject the
same. A reading of the above provision also makes it clear that power
under Order VII, Rule 11 ofthe Code can be exercised at any stage of the
suit either before registering the plaint or after the issuance of summons
to the defendants or at any time before the conclusion of the trial. This
position was explained by this Court in Saleem Bhai and Ors. v. State of
Maharashtra and others, (2003) 1 SCC 557 : (AIR 2003 SC 759 : 2003
AIRSCW 174).

16.  In paragraph 8 (of AIR) of the Madanuri Sri Rama Chandra Murthy Vs.
Syed Jalal, AIR 2017 S.C. 2653 = (2017) 13 SCC 174, the Apex Court has
succinctly restated the legal position as follows: -
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"8. The plaint can be rejected under Order VII, Rule 11 if conditions
enumerated in the said provision are fulfilled. It is needless to observe
that the power under Order VII, Rule 11, CPC can be exercised by the
Court at any stage of the suit. The relevant facts which need to be looked
into for deciding the application are the averments of the plaint only. If
on an entire and meaningful reading of the plaint, it is found that the suit
is manifestly vexatious and merit -less in the sense of not disclosing any
right to sue, the court should exercise power under Order VII, Rule 11,
CPC. Since the power conferred on the Court to terminate civil action at
the threshold is drastic, the conditions enumerated under Order VII,
Rule 11 of CPC to the exercise of power of rejection of plaint have to be
strictly adhered to. The averments of the plaint have to be read as a whole
to find out whether the averments disclose a cause of action or whether
the suit is barred by any law. It is needless to observe that the question as to
whether the suit is barred by any law, would always depend upon the facts
and circumstances of each case. The averments in the written statement as
well as the contentions of the defendant are wholly immaterial while
considering the prayer of the defendant for rejection of the plaint. Even
when, the allegations made in the plaint are taken to be correct as a whole
on their face value, if they show that the suit is barred by any law, or do
not disclose cause of action, the application for rejection of plaint can be
entertained and the power under Order VII, Rule 11 of CPC can be
exercised. If clever drafting of the plaint has created the illusion of a
cause of action, the court will nip it in the bud at the earliest so that bogus
litigation will end at the earlier stage."

17.  Itmay be useful to refer para 12 of Azhar Hussain Vs. Rajiv Gandhi, AIR
1986 S.C. 1253 = 1986 Supp SCC 315 in which the Apex Court held that the
whole purpose of conferment of powers under this provision is to ensure that a
litigation which is meaningless, and bound to prove abortive, should not be
permitted to waste judicial time of the court, in the following words :

"2 ... The whole purpose of conferment of such powers is to ensure
that a litigation which is meaningless and bound to prove abortive should
not be permitted to occupy the time of the court and exercise the mind of
the respondent. The sword of Damocles need not be kept hanging over his
head unnecessarily without point or purpose. Even in an ordinary Civil
litigation the Court readily exercises the power to reject a plaint if it does
not disclose any cause of action. "

18.  Recently on 09.07.2020 in Civil Appeal No. 9519/2019 (Dahiben Vs.
Arvindbhai Kalyanji Bhanusali(Gajra)(D) through LRS & others), the Apex
Court considered the provision of Order 7 Rule 11 with the provision of Order 7
Rule 14(A), which is related to the production of documents on which the plaintiff
places reliance in his suit, and said in Para 12.4, that the aforesaid documents may
also be taken into consideration at the time of deciding the application filed under
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Order 7 Rule 11(a) of CPC. The Court said as under:-

"Having regard to Order VII Rule 14 CPC, the documents filed
alongwith the plaint, are required to be taken into consideration for
deciding the application under Order VII Rule 11(a). When a document
referred to in the plaint, forms the basis of the plaint, it should be treated
as a part of the plaint."”

19. Therefore, upon perusal of the provision of Order 7 Rule 11 of CPC
and aforesaid pronouncements, it can be said that :-

li] The provision of Order VII Rule 11 is mandatory in nature. It
states that the plaint "shall" be rejected if any of the grounds specified in
clause (a) to (¢) are made out.

[ii] The power under Order VII Rule 11 CPC may be exercised by
the Court at any stage of the suit, either before registering the plaint, or
after issuing summons to the defendant, or before conclusion of the trial.

[iii] If the Court finds that the plaint does not disclose a cause of
action, or that the suit is barred by any law, the Court has no option, but to
reject the plaint.

[iv] The remedy under Order VII Rule 11 is an independent and
special remedy, wherein the Court is empowered to summarily dismiss a
suit at the threshold, without proceeding to record evidence, and
conducting a trial, on the basis of the evidence adduced, if it is satisfied
that the action should be terminated on any of the grounds contained in
this provision.

[v] The underlying object of Order VII Rule 11 (a) is that if in a suit,
no cause of action is disclosed, or the suit is barred by limitation under
Rule 11 (d), the Court would not permit the plaintiff to unnecessarily
protract the proceedings in the suit. In such a case, it would be necessary
to put an end to the sham litigation, so that further judicial time is not
wasted.

[vi] At this stage, the pleas taken by the defendant in the written
statement and application for rejection of the plaint on the merits, would
beirrelevant, and can not be adverted to, or taken into consideration.

[vii]  The test for exercising the power under Order VII Rule 11 is that
if the averments made in the plaint are taken in entirety, in conjunction
with the documents relied upon, would the same result in a decree being
passed.

[viii] The averments made in the plaint in their entirety must be held
to be correct.

[ix] The averments made in the plaint as a whole have to be seen to
find out whether CI. (d) of R. 11 of O. 7 is applicable. It is not permissible
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20.

to cull out a sentence or a passage and to read it out of the context in
isolation. Documents on which the plaintiff places reliance in his suit,
may also be taken into consideration at the time of deciding the
application filed under Order 7 Rule 11(a) of CPC.

[x] If on ameaningful reading of the plaint, it is found that the suit is
manifestly vexatious and without any merit, and does not disclose a right
to sue, the court would be justified in exercising the power under Order
VIIRule 11 CPC.

2149

It is appropriate to mention hear that the respondent mainly used three
pointsi.c. "absence of concise statement' ""lacking in material particulars' and
""not discloser of a triable issue or cause of action". The aforesaid objections are
related to election petition, which has been filed by Petitioner before the High
Court. Section 81 to 86 of Act, 1951 says :-

"81. Presentation of petitions.—

(1) An election petition calling in question any election may be
presented on one or more of the grounds specified in sub-section (1) of
section 100 and section 101 to the High Court by any candidate at such
election or any elector within forty-five days from, but not earlier than
the date of election of the returned candidate, or if there are more than
one returned candidate at the election and the dates of their election are
different, the later of those two dates.

Explanation.—In this sub-section, "elector" means a person who was
entitled to vote at the election to which the election petition relates,
whether he has voted at such election or not.

(2)....[Omitted]

(3) Every election petition shall be accompanied by as many copies
thereof as there are respondents mentioned in the petition, and every
such copy shall be attested by the petitioner under his own signature to
be a true copy of the petition."

"'82. Parties to the petition.—A petitioner shall join as respondents to
his petition :

(a) where the petitioner, in addition to claiming a declaration that the
election of all or any of the returned candidates is void, claims a further
declaration that he himself or any other candidate has been duly elected, all
the contesting candidates other than the petitioner, and where no such further
declaration is claimed, all the returned candidates; and,

(b) any other candidate against whom allegations of any corrupt practice
are made in the petition."

""83. Contents of petition.- (1) An Election petition -
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(a) shall contain a concise statement of the material facts on
which the petitioner relies;

(b) shall set forth full particulars of any corrupt practice that the
petitioner alleges including as full a statement as possible of the names
of the parties alleged to have committed such corrupt practice and the
date and place of the commission of each such practice; and,

(©) shall be signed by the petitioner and verified in the manner laid
down in the Code of Civil Procedure, 1908 (5 of 1908) for the verification
ofpleadings:

Provided that where the petitioner alleges any corrupt practice,
the petition shall also be accompanied by an affidavit in the prescribed
form in support of the allegation of such corrupt practice and the
particulars thereof.

2) Any schedule or annexe to the petition shall also be signed by
the petitioner and verified in the same manner as the petition."

"84. Relief that may be claimed by the petitioner.—

A petitioner may, in addition to claiming a declaration that the
election of all or any of the returned candidates is void, claim a further
declaration that he himself or any other candidate has been duly
elected.”

"86. Trial of election petitions.—

1) The High Court shall dismiss an election petition which does
not comply with the provisions of section 81 or section 82 or section
1n7.

Explanation.—An order of the High Court dismissing an election
petition under this subsection shall be deemed to be an order made under
clause (a) of section 98.

2) As soon as may be after an election petition has been presented
to the High Court, it shall be referred to the Judge or one of the Judges
who has or have been assigned by the Chief Justice for the trial of
election petitions under sub-section (2) of section 80A.

3) Where more election petitions than one are presented to the
High Court in respect of the same election, all of them shall be referred
for trial to the same Judge who may, in his discretion, try them separately
or in one or more groups.

“@ Any candidate not already a respondent shall, upon application
made by him to the High Court within fourteen days from the date of
commencement of the trial and subject to any order as to security for
costs which may be made by the High Court, be entitled to be joined as a
respondent.
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Explanation.—For the purposes of this sub-section and of section 97,
the trial of a petition shall be deemed to commence on the date fixed for
the respondents to appear before the High Court and answer the claim or
claims made in the petition.

Q) The High Court may, upon such terms as to costs and otherwise
as it may deem fit, allow the particulars of any corrupt practice alleged in
the petition to be amended or amplified in such manner as may in its
opinion be necessary for ensuring a fair and effective trial of the petition,
but shall not allow any amendment of the petition which will have the
effect of introducing particulars of a corrupt practice not previously
alleged in the petition.

6) The trial of an election petition shall, so far as is practicable
consistently with the interests of justice in respect of the trial, be
continued from day to day until its conclusion, unless the High Court
finds the adjournment of the trial beyond the following day to be
necessary for reasons to be recorded.

@) Every election petition shall be tried as expeditiously as
possible and endeavour shall be made to conclude the trial within six
months from the date on which the election petition is presented to the
High Court for trial."

117. Security for costs.—

(1) At the time of presenting an election petition, the petitioner shall
deposit in the High Court in accordance with the rules of the High Court
asum of two thousand rupees as security for the costs of the petition.

(2) During the course of the trial of an election petition, the High Court
may, at any time, call upon the petitioner to give such further security for
costs as it may direct."

21. It appears that Section 83 of the Act deals with contents of petition. Clause
(a) of Sub Section 1 of Section 83 provides that an election petition shall contain a
concise statement of material facts on which the petitioner relies. Clause (b) of
Sub Section 1 of Section 83 further, provides that such an election petition shall
set forth full particulars of any corrupt practices that the petitioner alleges,
including as full statement as possible of the names of the parties alleged to have
committed such corrupt practice and the date and place of the commission of each
such practice. Clause (c) of Sub Section 1 of the Section 83 provides that the
election petition shall be signed by the petitioner and verified in the manner laid
down in the Code of Civil Procedure, 1908 (v of 1908) for the verification of
pleadings. The proviso of Sub Section 1 further mandates that where the
petitioner alleges any corrupt practice, the petition shall also be accompanied by an
affidavit in the prescribed form in support of the allegation of such corrupt practice
and the particulars thereof. Sub Section 2 of Section 83 provides that any schedule
or annexure to the petition shall also be signed by the petitioner and verified
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in the same manner as the petition. Section 86 of the Act deals with trial of election
petition. Sub Section 1 of Section 86 specifically provides that the High Court
shall dismiss an election petition which does not comply with the provision of
Section 81 or Section 82 or Section 117.

22. In Azhar Hussain v. Rajiv Gandhi, AIR 1986 S.C. 1253 =1986 Supp SCC
315 [25.04.1986] it has been said that the whole purpose of conferment of such
powers is to ensure that a litigation which is meaningless and bound to prove
abortive should not be permitted to occupy the time of the court election petition
can be summarily dismissed if it does not furnish cause of action. Basic facts
which constitute the ingredients of the particular corrupt practice alleged by the
petitioner must be specified in order to succeed on the charge. The omission of a
single material fact would lead to an incomplete cause of action and that an
election petition without the material facts relating to a corrupt practice is not an
election petition atall. The Court said :-

"11. In view of this pronouncement there is no escape from the
conclusion that an election petition can be summarily dismissed if it
does not furnish cause of action in exercise of the powers under the Code
of Civil Procedure. So also it emerges from the aforesaid decision that
appropriate orders in exercise of powers under the Code of Civil
Procedure can be passed if the mandatory requirements enjoined by
Section 83 of the Act to incorporate the material facts in the election
petition are not complied with. This Court in Samant's case (1969) 3
SCC 238 : (AIR 1969 SC 1201) has expressed itself in no unclear terms
that the omission of a single material fact would lead to an incomplete
cause of action and that an election petition without the material facts
relating to a corrupt practice is not an election petition at all. So also in
Udhav Singh's case (1977) 1 SCC 311 : (AIR 1977 SC 744) the law has
been enunciated that all the primary facts which must be proved by a
party to establish a cause of action or his defence are material facts.
In the context of a charge of corrupt practice it would mean that the basic
facts which constitute the ingredients of the particular corrupt practice
alleged by the petitioner must be specified in order to succeed on the
charge. Whether in an election petition a particular fact is material or not
and as such required to be pleaded is dependent on the nature of the
charge levelled and the circumstances of the case. All the facts which are
essential to clothe the petition with complete cause of action must be
pleaded and failure to plead even a single material fact would amount to
disobedience of the mandate of, Section 83(1) (a). An election petition
therefore can be and must be dismissed if it suffers from any such vice. ...

12 e, The whole purpose of conferment of such powers is to
ensure thata litigation which is meaningless and bound to prove abortive
should not be permitted to occupy the time of the court and exercise the
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mind of the respondent. The sword of Damocles need not be kept
hanging over his head unnecessarily without point or purpose."

23.  InV. Narayanaswamy Vs. C. P. Thirunavukkarasu, AIR 2000 S. C. 694 =
(2000) 2 SCC 294 the Apex Court said that Primary responsibility is on
petitioner to furnish full particulars of corrupt practice and file petition in full
compliance of law, in its absence, petition can be dismissed. No any duty is cast on
High Court to sou-motu direct the furnishing of better particulars etc.because if
the statute renders any particular requirement mandatory, the Court cannot
exercise dispensing powers to waive non-compliance. The Court highlighted
"material facts'""material particulars" and said :-

""24. It will be thus seen that an election petition is based on the rights,

which are purely the creature of statute, and if the statute renders any

particular requirement mandatory, the Court cannot exercise dispensing

powers to waive non-compliance. For the purpose of considering a

preliminary objection as to the maintainability of the election petition

the averments in the petition should be assumed to be true and the Court

has to find out whether these averments disclose a cause of action or a

triable issue as such. Sections 31, 83(1)(c) and 86 read with Rule 94-A of

the Rules and Form 25 are to be read conjointly as an integral scheme.

When so read if the Court finds non-compliance it has to uphold the

preliminary objection and has no option except to dismiss the petition.

There is difference between "material facts" and "material particulars".

While the failure to plead material facts is fatal to the election petition

the absence of material particulars can be cured at a later stage by an

appropriate amendment. "Material facts" mean the entire bundle of

facts, which would constitute a complete cause of action and these must

be concisely stated in the election petition, i.e., clause (a) of sub-section

(1) of Section 83. Then under clause (b) of sub-section (1) of Section 83

the election petition must contain full particulars of any corrupt practice.

These particulars are obviously different from material facts on which

the petition is founded. ...................... To plead corrupt practice as

contemplated by law it has to be specifically alleged that the corrupt

practices were committed with the consent of the candidate and that a

particular electoral right of a person was affected. It cannot be left to

time, chance or conjecture for the Court to draw inference by adopting

an involved process of reasoning. Where the alleged corrupt practice is

open to two equal possible inferences the pleadings of corrupt practice

must fail. Where several paragraphs of the election petition alleging

corrupt pratices remain unaffirmed under the verification clause as well

as the affidavit, the unsworn allegations could have no legal existence

and the Court could not take cognizance thereof. Charge of corrupt

practice being quasi-criminal in nature the Court must always insist on

strict compliance with the provisions of law. In such a case it is equally

essential that the particulars of the charge of allegations are clearly and

precisely stated in the petition. It is the violation of the provisions of
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Section 81 of the Act which can attract the application of the doctrine of
substantial compliance. The defect of the type provided in Section 83 of
the Act on the other hand, can be dealt with under the doctrine of
curability, on the principles contained in the Code of Civil Procedure.
Non-compliance with the provisions of Section 83 may lead to dismissal
of the petition if the matter falls within the scope of the Order 6, Rule 16 and
Order 7, Rule 11 of the Code of Civil Procedure............. Where the
petition does not disclose any cause of action it has to be rejected. Court,
however, cannot dissect the pleadings into several parts and consider
whether each one of them discloses a cause of action. Petition has to be
considered as a whole. There cannot be a partial rejection of the petition.

27. Material facts and material particulars certainly connote two
different things. Material facts are those facts which constitute the cause
of action. In a petition on the allegation of corrupt practices cause of
action cannot be equated with the cause of action as is normally
understood because of the consequences that follow in a petition based
on the allegations of corrupt practices. An election petition seeking a
challenge to the election of a candidate on the allegation of corrupt
practices is a serious matter, if proved not only that the candidate suffers
ignominy, he also suffers disqualification from standing for election for
a period that may extend to six years. Reference in this connection may
be made to Section 8A of the Act. It was for this purpose that proviso to
sub-section (1) of Section 83 was inserted by Act 40 of 1961 (w.e.f.
September 20, 1961) requiring filing of the affidavit in the prescribed
form where there are allegations of corrupt practice in the election
petition. Filing of the affidavit as required is not a mere formality. By
naming a document as an affidavit it does not become an affidavit. To be
an affidavit it has to conform not only to the form prescribed in substance
but has also to contain particulars as required by the Rules."

24, In Hari Shanker Jain Appellant Vs. Sonia Gandhi, AIR 2001 S.C. 3689 =
(2001) 8 SCC 233, the court said that the material facts required to be stated are
those facts which can be considered as materials supporting the allegations made.
Omission of a single material fact leads to an incomplete cause of action and the
statement of claim becomes bad. Material facts would include positive statement of
facts as also positive averments of a negative fact, if necessary. Failure to plead
"material facts" is fatal to the election petition and no amendment of the pleadings is
permissible to introduce such material facts after the time-limit prescribed for
filing the election petition. The Court said :-

"22.  Section 83(1)(a) of RPA, 1951 mandates that an election
petition shall contain a concise statement of the material facts on which
the petitioner relies. By a series of decisions of this Court, it is well-
settled that the material facts required to be stated are those facts which
can be considered as materials supporting the allegations made. In other
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words, they must be such facts as would afford a basis for the allegations
made in the petition and would constitute the cause of action as
understood in the Code of Civil Procedure, 1908. The expression 'cause
of action' has been compendiously defined to mean every fact which it
would be necessary for the plaintiff to prove, if traversed, in order to
support his right to the judgment of the Court. Omission of a single
material fact leads to an incomplete cause of action and the statement of
claim becomes bad. The function of the party is to present as full a
picture of the cause of action with such further information in detail as to
make the opposite party understand the case he will have to meet. See
Samant N. Balakrishna, etc. v. George Fernandez, (1969) 3 SCR 603;
Jitender Bahadur Singh v. Krishna Behari, (1969) 2 SCC 433. Merely
quoting the words of the Section like chanting of a mantra does not
amount to stating material facts. Material facts would include positive
statement of facts as also positive averment of a negative fact, if
necessary. In V. S. Achuthanandan v. P. J. Francis, (1999) 3 SCC 737,
this Court has held, on a conspectus of a series of decisions of this Court,
that material facts are such preliminary facts which must be proved at the
trial by a party to establish existence of a cause of action. Failure to plead
"material facts" is fatal to the election petition and no amendment of the
pleadings is permissible to introduce such material facts after the time-
limit prescribed for filing the election petition.

23. It is the duty of the Court to examine the petition irrespective of
any written statement or denial and reject the petition if it does not
disclose a cause of action. To enable a Court to reject a plaint on the
ground that it does not disclose a cause of action, it should look at the
plaint and nothing else. Courts have always frowned upon vague
pleadings which leave a wide scope to adduce any evidence. No amount
of'evidence can cure basic defect in the pleadings."

25. In Harkirat Singh v. Amarinder Singh, AIR 2006 S.C. 713 = (2005) 13
SCC 511, the court said that it is not expected from the High Court to stepped into
prohibited area of appreciating the evidence and by entering into merits of the case
which would be permissible only at the stage of trial of the election petition and
not at the stage of consideration whether the election petition was maintainable.
The Court tried to give various meanings of "material facts". The relevant
paragraph 48 of the said judgment is reproduced as under :-

"The expression 'material facts', has neither been defined in the Act nor
in the Code. According to the dictionary meaning, 'material' means
'fundamental', 'vital', 'basic', 'cardinal', 'central', 'crucial', 'decisive',
‘essential’, "pivotal', indispensable', 'elementary' or 'primary'. [Burton's
Legal Thesaurus, (Third Edn.); p.349]. The phrase 'material facts',
therefore, may be said to be those facts upon which a party relies for his
claim or defence. In other words, 'material facts' are facts upon which the
plaintiff's cause of action or the defendant's defence depends. What
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particulars could be said to be 'material facts' would depend upon the
facts of each case and no rule of universal application can be laid down.
It is, however, absolutely essential that all basic and primary facts which
must be proved at the trial by the party to establish the existence of a
cause of action or defence are material facts and must be stated in the
pleading by the party."

The Court observed :-

"81. As we have already observed earlier, in the present case,
'material facts' of corrupt practice said to have been adopted by the
respondent had been set out in the petition with full particulars. It has
been expressly stated as to how Mr. Chahal who was a Gazetted Officer
of Class I in the Government of Punjab assisted the respondent by doing
several acts, as to complaints made against him by authorities and taking
of disciplinary action. It has also been stated as to how a Police Officer,
Mr. Mehra, who was holding the post of Superintendent of Police helped
the respondent by organizing a meeting and by distributing posters. It
was also alleged that correct and proper accounts of election expenses
have not been maintained by the respondent. Though at the time of
hearing of the appeal, the allegation as to projecting himself as
'Maharaja of Patiala' by the respondent had not been pressed by the
learned counsel for the appellant, full particulars had been set out in the
election petition in respect of other allegations. The High Court, in our
opinion, was wholly unjustified in entering into the correctness or
otherwise of facts stated and allegations made in the election petition
and in rejecting the petition holding that it did not state material facts and
thus did not disclose a cause of action. The High Court, in our considered
view, stepped into prohibited area of appreciating the evidence and by
entering into merits of the case which would be permissible only at the
stage of trial of the election petition and not at the stage of consideration
whether the election petition was maintainable.

26.  In Virender Nath Gautam v. Satpal Singh and Ors., AIR 2007
S.C.581 = (2007)3 SCC 617, the Apex Court defines the expression
'material facts' and said :-

"30. The expression 'material facts' has neither been defined in the
Actnorin the Code. According to the dictionary meaning, 'material' means
'fundamental', 'vital', 'basic', 'cardinal', 'central', 'crucial', 'decisive’,
'essential’, 'pivotal', indispensable', 'elementary' or 'primary'. [Burton's
Legal Thesaurus, (Third edn.); p.349]. The phrase 'material facts',
therefore, may be said to be those facts upon which a party relies for his
claim or defence. In other words, 'material facts' are facts upon which the
plaintiff's cause of action or the defendant's defence depends. What
particulars could be said to be 'material facts' would depend upon the facts
of each case and no rule of universal application can be laid down. It is,
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however, absolutely essential that all basic and primary facts which must
be proved at the trial by the party to establish the existence of a cause of
action or defence are material facts and must be stated in the pleading by
the party.

33. A distinction between 'material facts' and 'particulars', however,
must not be overlooked. '"Material facts' are primary or basic facts which
must be pleaded by the plaintiff or by the defendant in support of the case
setup by him either to prove his cause of action or defence. 'Particulars', on
the other hand, are details in support of material facts pleaded by the party.
They amplify, refine and embellish material facts by giving distinctive
touch to the basic contours of a picture already drawn so as to make it full,
more clear and more informative. 'Particulars' thus ensure conduct of
fair trial and would not take the opposite party by surprise.

34, All'material facts' must be pleaded by the party in support of the
case set up by him. Since the object and purpose is to enable the opposite
party to know the case he has to meet with, in the absence of pleading, a
party cannot be allowed to lead evidence. Failure to state even a single
material fact, hence, will entail dismissal of the suit or petition.
Particulars, on the other hand, are the details of the case which is in the
nature of evidence a party would be leading at the time of trial."

2157

Anil Vasudev Salgaonkar Vs. Naresh Kushali Shigaonkar, 2009 AIR
SCW 6812 =(2009)9 SCC 310, it has been said that if the Election petition is filed
upon the ground corrupt practices by returned candidate, than facts essential to
clothe election petitioner with complete cause of action are '"material facts"
which must be pleaded. Failure to place even single material fact amounts to
disobedience of mandate of S.83(1)(a). Election petition lacking materials facts
and not disclosing any cause of action is liable to be dismissed. Court also refereed

the Harkirat Singh's case (supra) and said :-

"62. It is settled legal position that all "material facts" must be pleaded
by the party in support of the case set up by him within the period of
limitation. Since the object and purpose is to enable the opposite party to
know the case he has to meet with, in the absence of pleading, a party
cannot be allowed to lead evidence. Failure to state even a single
material fact will entail dismissal of the election petition.

63. The election petition must contain a concise statement of "material
facts" on which the petitioner relies. There is no definition of "material
facts" either in the Representation of the People Act, 1951 nor in the Code
of Civil Procedure. In a series of judgments, this Court has laid down that
all facts necessary to formulate a complete cause of action should be
termed as "material facts". All basic and primary facts which must be
proved by a party to establish the existence of cause of action or defence
are material facts. "Material facts" in other words mean the entire bundle
of facts which would constitute a complete cause of action.
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64. This Court in Harkirat Singh's case (supra) tried to give various

meanings of "material facts". .............

65. In the context of a charge of corrupt practice, "material facts"
would mean all basic facts constituting the ingredients of the particular
corrupt practice alleged, which the petitioner (respondent herein) is
bound to substantiate before he can succeed on that charge. It is also
well-settled that if "material facts" are missing they cannot be supplied
after expiry of period of limitation for filing the election petition and the
pleading becomes deficient.

67. The legal position has been crystallized by a series of the
judgments of this Court that all those facts which are essential to clothe
the election petitioner with a complete cause of action are "material
facts" which must be pleaded, and the failure to place even a single
material fact amounts to disobedience of the mandate of Section
83(1)(a) of the Act."

28. In Laxmi Kant Bajpai Vs. Hazi Yagoob and Ors., 2010 AIR SCW 32 =AIR
2010 SC (Supp) 102 = (2010)4 SCC 81, the Court said that in the absence of
material facts and insufficient cause of action, the election petition is liable to be
dismissed. The Court observed :-

""28.  An election petition has to disclose all the material facts on
which the election petitioner relies to establish the existence of a cause
of action. Material facts essentially refer to all the relevant facts which
an appellant relies upon during the course of the trial. In the absence of
material facts and insufficient cause of action, the election petition is
liable to be dismissed. There is a catena of cases decided by this Court
which have discussed as to what constitutes material facts for the

purpose of Section 100 of the Representation of the People Act, 1951....

"38. e The averments also do not disclose any material facts.
As observed by the High Court, the main concern of the appellant in
effect is the addition of the 21 colonies into the Meerut Constituency and
not in relation to addition or deletion of names in the electoral roll. But
yet there has been no specific pleading in this regard in the election
petition. The pleading should have been with respect to the said
inclusion of the 21 colonies into the Meerut Municipality Constituency
which was later incorporated into the 381 Meerut Municipality
Constituency. In the absence of such pleadings, it can safely be said that
the election petition does not disclose any material facts and, therefore,
High Court was right in summarily dismissing the election petition."

29. In C. P. John v. Babu M. Palissery Ors, 2014 AIR SCW 5649 =(2014)10
SCC 545 =2014 SCC online SC 710, the Apex court said that it is required in the
Petition based upon corrupt practice to state material facts and full particulars of
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corrupt practice because the object is to prevent waste of precious time of elected
candidate which otherwise would have been used for public welfare. The Court
observed :-

""18. When we read Section 83, the substantive part of Section 83(1)
consists of three important elements, namely, that an Election Petition
should contain a concise statement of material facts which an election
petitioner relies upon. The emphasis is on the material facts which
should be stated in a concise form. Under Section 83(1) (b) it is
stipulated that the Election Petition should set forth full particulars of
any corrupt practice which is alleged by the petitioner. A reading of the
said sub-clause 83(1)(b) is to the effect that such particulars should be
complete in every respect and when it relates to an allegation of corrupt
practice it should specifically state the names of the parties who alleged
to have committed such corrupt practice and also the date and place
where such corrupt practice was committed. In other words, the
particulars relating to corrupt practice should not be lacking in any
respect. One who reads the averments relating to corrupt practice should
be in a position to gather every minute detail about the alleged corrupt
practice such as the names of the persons, the nature of the alleged
corrupt practice indulged in by such person or persons, the place, the
date, the time and every other detail relating to the alleged corrupt
practice.

19. To put it differently, when the Election Petition is taken up for
consideration, the Court which deals with such an Election Petition,
should be in a position to know in exactitude as to what is the corrupt
practice alleged as against the parties without giving any room for doubt
as to the nature of such allegation, the parties involved, the date, time and
the place etc. so that the party against whom such allegation is made is in
a position to explain or defend any such allegation without giving scope
for any speculation. In that context, both Sections 83(1)(a) and (1)(b)
and the proviso play a very key role since the election petitioner cannot
simply raise an allegation of corrupt practice and get away with it,
inasmuch as the affidavit to be filed in respect of corrupt practice should
specifically support the facts pleaded, as well as, the material particulars
furnished. Rule 94-A of the Rules in turn stipulates that the affidavit
should be in the prescribed Form 25 and should be sworn before the
Magistrate of 1st class or a Notary or the Commissioner of Oaths and
makes it mandatory for the election petitioner to comply with the said
requirement statutorily. The format of the affidavit as prescribed in Form
No. 25 elaborates as to the requirement of specifically mentioning the
paragraphs where the statement of facts are contained and also the other
paragraphs where material particulars relating to such corrupt practices
are alleged. It also mentions as to which of those statement of facts and
material particulars are based on the personal knowledge of the election
petitioner and such of those statements and particulars that are made
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based on the information gained by the election petitioner.

20. Therefore, a conspectus reading of Section 83(1)(a) read along
with its proviso of the Act, as well as, Rule 94-A and Form No. 25 of the
Rules make the legal position clear that in the filing of an Election
Petition challenging the successful election of a candidate, the election
petitioner should take extra care and leave no room for doubt while
making any allegation of corrupt practice indulged in by the successful
candidate and that he cannot be later on heard to state that the allegations
were generally spoken to or as discussed sporadically and on that basis
the petition came to be filed. In other words, unless and until the election
petitioner comes forward with a definite plea of his case that the
allegation of corrupt practice is supported by legally acceptable material
evidence without an iota of doubt as to such allegation, the Election
Petition cannot be entertained and will have to be rejected at the
threshold. It will be relevant to state that since the successful candidate
in an election has got the support of the majority of the voters who cast
their votes in his favour, the success gained by a candidate in a public
election cannot be allowed to be called in question by any unsuccessful
candidate by making frivolous or baseless allegations and thereby
unnecessarily drag the successful candidate to the Court proceedings
and make waste of his precious time, which would have otherwise been
devoted for the welfare of the members of his constituency. Therefore,
while deciding the issue raised, we wish to keep in mind the above lofty
ideas, with which the provisions contained in Section 83(1) read along
with Section 86 came to be incorporated while deciding this appeal.”

30.  Itissubmitted by respondent that :-

li] The election petition has been filed only upon the ground of
commission of corrupt practice as stipulated under section 123 of the
Act, 1951. The instant petition lacks in material fact constituting the
cause of action required under the Act, 1951. The present petition does
not fulfill the mandatory requirement of the law.

[ii] The petition does not contain a concise statement of material
fact on which the petitioner relies and therefore does not disclose a
triable issue or cause of action. The so called specific allegations of
corrupt practice as contained in Para 6 to 17 do not meet out the basic
requirement, which could constitute cause of action as required by law.
Even the material particulars are absent in the election petition.

[iii] The material facts as to how the information came to the
knowledge of the petitioner pertaining to various incidents, as
mentioned in the referred paras, is absolutely missing; whereas the same
is preliminary requirement for maintainability of the petition. Thus, it
suffers from non-compliance of the provisions contained under 83(1)(b)
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[iv] The averments made in the petition are completely vague and
lacking in material particulars. No trial or inquiry is permissible on the
basis of such vague, indefinite, imprecise averments.

[v] The petition does not disclose a triable issue or cause of action,
therefore, liable to be dismissed.

[vi] Para 11(1) to Para 11(18) deserve to be struck out as they are
having no nexus at all with the election in question. In fact the pleadings
of the Paras are related to the religious function held with effect from
26.10.2018 to 01.11.2018. However, the petitioner has not disclosed the
same as election expenses to the Election Commission.

31.  Itisstated in Para4(C) of the application that the copy of election petition, as
served upon respondent no. 1, has not been attested by the petitioner under his own
signature to be a true copy. The aforesaid allegation is not supported by the document
itself. The respondent no.1 filed the copy of petition, served upon him, which
clearly shows that the petitioner himself attested the entire petition as "true copy"
with his signature and seal.

32.  Another objection raised by the respondent no.1 that the memo of petition
bears such attestation but the documents filed along with the election petition do
not bear any such attestation. But this allegation is also not supported by the
documents. The petition and the documents show that each and every page has
been verified by the petitioner with a note of verification and signature of the
petitioner.

33.  In Para 14 of the petition, it is mentioned by the petitioner that on
03.11.2018 he made a representation to respondent no.9, regarding transfer of the
employees who were posted for more than 5 to 25 years in the Harsood
Constituency No.176. As per petitioner, they should be transferred, but
respondent by his influence made sure that no employee shall be transferred and
accordingly influences the employees to work for his election. It appears from the
aforesaid para that name of any employee has been mentioned. The requirement
of law mandate to explain the material facts. Neither the name of any employee
has been mentioned nor it is mentioned that how those employees effect the
election process and how they acted in the election to get the respondent elected.
Any details are not given in this regard. The details of employees, who were
influenced by the respondent no.1 is not provided in the petition. Therefore, it can
be said that the material facts have not been stated by the petitioner in his petition.

34. It is stated in para 16 of application that petitioner on 07.12.2018 sought
the information from Chief election officer regarding booth wise issuing and
using of the EVM machines with the details of machines found defective with
panchna etc. The aforesaid allegation is not complete. He has not furnished any
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details that how it affects the election of Harsood. Details of any booth has not
been mentioned where the machine was found defective and replaced. Therefore,
itcannot be treated as a triable issue.

35.  The petitioner also mentioned that the respondent no.1 was holding the
post of Minister of the State and he misused the position as Minister. The details
are missing in the pleading. How the respondent no.1 misused his power and how
he influenced the voters by using his capacity as a Minister, is not mentioned in the
petition. Therefore, material facts in this regard are also absent in the pleading.

36. It appears from the entire petition that the main allegations of corrupt
practice are based upon Bhagwat Katha organized between the period from
26.10.2018 to 01.11.2018. In Para 11(1) to 11(18) the details of expenditure has
been mentioned. But this is only a self imaginary calculation and presumption
drawn by the petitioner. No any specific source of information has been disclosed.
Any document has not been filed/annexed in support of that alligation (sic :
allegation). It is submitted by the respondent no.1 that the aforesaid Katha was not
organized by him, the Chain Biharilal Samiti was the organizer of the aforesaid
function. The Petitioner filed an affidavit of Santosh S/o Shankarlal by showing
him as a member of Samiti, but the Respondent No.1 also filed the affidavit of
"Chairman" of the aforesaid Samiti for showing that the Santosh was not the
Member of aforesaid Samiti. It is not clearly mentioned in the petition that how
the respondent no.1 influenced the voters by organizing the aforesaid Bhagwat
Katha. 1t is also alleged that Respondent No. 1 spent 50 lacs in the aforesaid
religious function. But it appears that the source of the information is not
mentioned. How the petitioner came to know about the said fact is missing. It is
not clarify that which Government accommodation was used for that purpose.
Therefore, primafacie it appears that material facts are missing regarding the
expenditure of that function.

37.  The question whether the Bhagwat Katha was organized by the
respondent no.1 or by the Chain Biharilal Samiti, is the secondary question. The
most important question involved in this petition is "whether the Bhagwat
Katha organized between the period of 26.10.2018 to 01.11.2018 may be
considered as "corrupt practice'" adopted by the respondent ?" It is an
admitted position that the petitioner was the Minister at that time, but the Election
Code of Conduct was implemented since 14.10.2018. The respondent no.1
nominated by the concerned party on 04.11.2018 and he filed his nomination on
05.11.2018. The corrupt practice has been defined in section 123 of the Act, 1951.
In section 100 of the Act various grounds have been provided upon which the
High Court may set aside the election as void. Relevant part of S.100 says :-

""100. Grounds for declaring election to be void -

(1) Subject to the provisions of sub-section (2) if the High Court is of
opinion -
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(b) that any corrupt practice has been committed by a returned
candidate or his election agent or by any other person with the consent
of areturned candidate or his election agent;

the High Court shall declare the election of the returned candidate to be
void.

”

38. It appears that in relation to the corrupt practice, the word "candidate"
has been used in the entire law. When a contestant of the election becomes a
candidate?, for this purpose it may be useful to refer some case laws.

39.  InSmt. Indira Nehru Gandhi vs. Shri Raj Narain, and Raj Narain v. Smit.
Indira Nehru Gandhi, AIR 1975 S.C. 2299, a Five Judges bench of Apex Court
held that the returned candidate became candidate only on the date of filing of her
nomination paper. Court considers the Corrupt practice contemplated by S. 123
(7),by a 'Candidate’, and said that Corrupt practice cannot be committed by any
person before he become a 'candidate’ for an election. The Court observed that
there is nothing to indicate that the word "candidate" in clause (7) of Section 123
has been used merely to identify the person who has been or would be
subsequently nominated as a candidate. A definition clause in a statute is a
legislative device with a view to avoid making different provisions of the statute
to be cumbersome. Where a word is defined in the statute and that word isused in a
provision to which that definition is applicable, the effect is that wherever the
word defined is used in that provision, the definition of the word gets substituted.
Reading the word "candidate" in Section 123 (7) in the sense in which it has been
defined as a result of the amendment made by Act 40 of 1975, the only reasonable
inference is that the person referred to as a candidate in that clause should be a
person who has been or claims to have been duly nominated as a candidate at an
election and not one who is yet to be nominated . Court also said there can be no
doubt that Section 100 (1) (b), when it speaks of commission of corrupt practice
by a returned candidate, it can only mean commission of corrupt practice by a
candidate before he became a returned candidate. Any other reading of the sub-
section would be absurd. But there is no such compulsion to read the word
'candidate' in Section 123 (7) in the same manner. It is the context that gives colour
to a word. A word is not crystal clear. Section 79 of the Act indicates that the
definitions therein have to be read subject to the context. The legislature must fix
some point of time before which a person cannot be a 'candidate’ in an election,
and a wide latitude must be given to the legislature in fixing that point. It will
useful to refer para 146 and 387 :-
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""146. The 1951 Act uses the expression "candidate" in relation to
several offences for the purpose of affixing liability with reference to a
person being a candidate. If not time be fixed with regard to a person
being a candidate it can be said that from the moment a person is elected
he can be said to hold himself out as a candidate for the next election."”

" 387. I would therefore hold that even if it be assumed that the finding
of the High Court that the appellant obtained or procured the assistance
of Shri Yashpal Kapur during the period from January 7 to 24, 1971, is
correct, the appellant shall not be deemed to have committed corrupt
practice under Section 123 (7) of the Representation of the People Act,
1951, as she became a candidate only on February 1, 1971. The learned
Chief Justice has also dealt with the contention urged by counsel for
respondent that Clause 8 (b) of the Election Laws Amendment Act, 1975
suffers from the vice of excessive delegation and is arbitrary. I agree
with his reasoning for repelling the same."

40. Again in Subhash Desai v. Sharad J. Rao and others, AIR 1994 S.C. 2277

= 1994 AIR-SCW 2155 = 1994 Supp(2) SCC 446 a Three Judges bench
followed the Indira Nehru Gandhi v. Raj Narain, 1975 (Supp) SCC1: (AIR 1975
SC 2299) and said that allegations of Corrupt practice relating to period prior to

filing of nomination cannot be taken into consideration for judging legality or
validity of election. Court said :-

""18. On behalf of the appellant, it was then pointed out that in election
petition, while alleging corrupt practices, reference has been made in
respect of the speeches and publications, of period prior to 31-1-1990,
which was the date when nomination papers were filed The publications
and speeches alleged to have been made prior to 31-1-1990 have to be
ignored because the framers of the Act required the High Court to judge
the conduct of the candidate, his agent or persons with the consent of the
candidate or his election agent, only after a person becomes a candidate
for the particular election. A person becomes a candidate for the election
in question only after filing the nomination paper. In this connection,
reference may be made to Section 79(b) of the Act which defines
'candidate' to mean a person, who has been or claims to have been duly
nominated as a candidate at any election. Section 34 of the Act says thata
candidate shall not be deemed to be duly nominated for election from a
constituency unless he deposits or causes to be deposited the amounts
prescribed in the said section. When a person becomes a candidate, was
examined by this Court in the well known case of Indira Nehru Gandhi
v. Raj Narain, 1975 (Supp) SCC1: (AIR 1975 SC 2299), and it was held
(atp.2334, Para. 146 of AIR):

"The 1951 Act uses the expression "candidate" in relation to several
offences for the purpose of affixing liability with reference to a
person being a candidate. If no time be fixed with regard to a person
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being a candidate it can be said that from the moment a person is
elected he can be said to hold himself out as a candidate for the next
election."

Recently, this Court in the case of Mohan Rawale v. Damodar Tatyaba
alias Dadasaheb, (Special Leave Petition (Civil No0.5594 of 1992
disposed of on August 6, 1992), has said :

"We hold that all the averments in paragraphs 1 to 20 of the
memorandum of election petition in so far as they refer to a period
prior to 23-4-1991 cannot amount to allegations of corrupt practice."

This cut off date 23-4-1991, was fixed with reference to the date
when nomination papers were filed by the appellant concerned, because
since that date the appellant will be deemed to have legally acquired the
status of a candidate. According to us, any allegation of corrupt practice
against the appellant made by the respondent in respect of the period prior
to the filing of nomination by the appellant on 31-1-1990. cannot be taken
into_consideration for judging the legality or validity of his election.
[underlined by me]

41.  Again another Three Judges bench in Ramakant Mayekar vs. Smt. Celine
D'Silva (with three other cases), AIR 1996 S.C. 826 = 1996 AIR-SCW 189 =
(1996)1 SCC 399, considered the 'corrupt practice' alleged to be committed through
speeches. The Court said that speech given prior to date returned candidate filed his
candidature for election cannot form basis for alleged corrupt practice. The Court
observed :-

"9. As for speeches alleged to have been made on 29-1-1990, it may be
stated at the outset that they have to be excluded from consideration
since they cannot form the basis of any corrupt practice at the election,
inasmuch as they relate to a period prior to the date on which Ramakant
Mayekar became a candidate at the election as defined in Section 79(b)
of the R.P.Act. This is the settled position in law. [See Subhash Desai v.
Sharad J. Rao, 1994 Supp (2)SCC 446 : (1994 AIR SCW 2155); Indira
Nehru Gandhi v. Raj Narain, 1975 Supp SCC 1 : (AIR 1975 SC 2299);
Mohan Rawalev. Damodar Tatyaba, 1994 (2)SCC 392 : (1994 AIR SCW
2028)]. This was the undisputed position at the hearing of these appeals
before us since the speeches made on 29-1-1990 were prior to the date on
which Ramakant Mayekar became a candidate at the election. It follows
necessarily that the impugned judgment as well as the subsequent
notices issued under Section 99 of the R.P. Act, are unsustainable to the
extent they are based on the speeches alleged to have been made on 29-1-
1990. No further discussion is necessary for holding that part of the
impugned judgment dated 5th/6th August, 1991, notices under Section
99 of the R.P.Act and the subsequent order dated 6th January, 1992 as
contrary to law and, therefore, liable to be set aside for this reason
alone."
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42. Therefore, it is the clear position of the law that a contestant becomes a
"candidate" only after filing his nomination for the election. In this case, the
respondent no.1 filed his nomination on 05.11.2018; while the Bhagwat Katha
was organized before the aforesaid date during the period of 26.10.2018 to
01.11.2018. For the sake of arguments, if we presume that the Katha was
organized by respondent no.1, then it may be said that the aforesaid act cannot be
considered as 'corrupt practice' adopted by him, because during the
aforesaid period, he was not the 'candidate' of the election. He became the
candidate only on 05.11.2018.

43. Therefore, in the light of aforesaid observation, it appears that material
facts have not been stated by the petitioner in his petition. No triable issue has
been found. The petition based upon the so called "corrupt practice" adopted
during the period 26.10.2018 to 01.11.2018, is not tenable because during that
period, the respondent was not the "candidate" as he filed his nomination after the
aforesaid period on 05.11.2018.

44, Hence, I.A. No. 8710/2019 is allowed. As a result, the Election Petition
No. 14 of 2019, filed by the petitioner is dismissed as not maintainable. Both
parties shall bear their own costs.

Petition dismissed
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MISCELLANEOUS PETITION
Before Mr. Justice G.S. Ahluwalia
M.P. No. 39/2020 (Gwalior) decided on 10 January, 2020

RAJENDRA SINGH KUSHWAH ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

A. Land Revenue Code, M.P. (20 of 1959), Section 172 —
Commercial Use of Land — Permission & Diversion — Held — Land was used by
petitioner for marriage and other functions without diversion and without
obtaining any permission — Petitioner also failed to discharge the burden to
prove that he was not charging any rent — Marriage garden is being run
contrary to provisions of law — Impugned order was rightly passed — Petition
dismissed. (Para8)

@. g Rrorvq Hiedl, 4.4, (1959 &7 20), &IRT 172 — YA &7 q101fSI %
SUIIT — Sg<T g yggiorT — AfEiRa — ar= gRT YR &1 U, A
AT uq 91 foad srg= siftrura &, faare 9 s srdwal =g far =
oT — I, ATfad B & 39 AR &7 fded & & f) sawd &1 {6 a8 +Is
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HTST YATRT 2] B 8T 2T — faare S, fAfsr & suden @ faudia a«mar i
BT 2 — Inafua ameer sfua wu @ uilRa fear war o1 — arfrer @ |

B. Land Revenue Code, M.P. (20 of 1959), Section 59(12) & 172
and General Clauses Act, M.P. 1957 (3 of 1958), Section 10 — Penalty — Repeal
of Provision —Applicability — Held — Section 59(12) cannot be made applicable
to appeals filed by assessee — Where penalty has been imposed prior to
omission of Section 172 of Code, the said order would not automatically
stand abated on the ground that during pendency of appeal, Section 172 has
been repealed — Proceedings be initiated for recovery of penalty, if not yet
deposited — Petition dismissed. (Paral14 & 15)

. Y Ioed dledl, 4.3, (1959 &7 20), €T 59(12) d 172 Yd HIERYT
Eue 19, 9.9 1957 (1958 &7 3), €II%T 10 — TTRT — SUSE BT [AIRGT —
ggiygar — afiteaiRa — gt 59(12), FafRdY g=1 yvga srfiel & ferg yaisa
T 9113 ST "hd! — Wil WiEar & gRT1 172 &1 @iftd fad 91 & gd wnfa
ARG @Y 78 }, Saq ALY BT 39 IR U Y 3T SYLHA &1 81T fh
Ifiel @ifed & @ IR, gt 172 PR &) 1€ 2 — wRa 3 9y 3g
SRIAIEAT ARY &1 WY, af 1+ T o1 7 @) T3 71 — A1 @i |

C. Land Revenue Code, M.P. (20 of 1959), Section 172 — Show
Cause Notice — Abatement of Proceedings — Held — Notice u/S 172 issued on
21.12.15 whereas Section 172 has been omitted by M.P. Act No. 23/2018 —
Show Cause notice rightly issued. (Para9)

TT. ¥ ToTed Aledl, 7.4, (1959 HT 20), €IIRT 172 — BT garall T
— Brdarfaal’ &1 8uvrT — AFAFEIRT — aRT 172 ® favia Aifed, 21.12.15 B
S fear mar o wiefd gRT 172 B "9, AfSfw @, 23 /2018
SIRT Ha fhar rar — srRor garen Aifesd Sfaa wu 3 SRy foear |

Chandra Pratap Singh, for the petitioner.
R.K. Soni, G.A. for the respondents/State.

ORDER

G.S. AHLUWALIA, J.:- This petition under Article 226 of the Constitution
of India has been filed against the order dated 13/4/2016 passed by the SDO
(Revenue) Lashkar, District Gwalior in case No.10/2015-16/172 (4), order dated
16/4/2018 passed by the Collector, District Gwalior in case No0.4/2017-18/Appeal,
order dated 21/5/2019 passed by the Commissioner, Gwalior Division, Gwalior in
case No0.409/2017-18/Appeal as well as the order dated 3/12/2019 passed by the
Commissioner, Gwalior Division, Gwalior in case No.17/Review/19- 20.

2. The necessary facts for disposal of the present petition in short are that a
show-cause notice dated 21/12/2015 was issued to the petitioner on the ground
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that he is running a marriage garden on survey nos.222, 223, 224, total area 0.209
hectares without getting the land diverted as well as without taking permissions
and thus, the petitioner was called upon to show-cause under Section 172 (1) of
M.P. Land Revenue Code (in short "the Code") as to why the proceedings under
Section 172 (4) of the Code be not initiated against him. The petitioner filed his
reply. Paragraphs 6 and 9 of the reply submitted by the petitioner reads as under:-

6—  Jsfd g1 ufaurell & o=y wigar 7 o+ R &I Y # dh
g1 foRl 2 39 bR g1 ufcrurell & Sad A srardl &3 &
IR © WTell A B & BRI Algedd d AANT TMGT U9 3
Ia B 931 ufauneft &1 Getl 99 BT STANT &R ofd © Sdid
yfcromeft St BI forar TE Aar g |

9— I & Ife Fae wfasy 4 ufquneft grr fafor srerar e fovedt
ST B AT & forg gRafia fasar st & ar ufawref Saa
BT TG SIIaET Wd: HIRAT AT $7H ST =1e AT W AT
FRIeTor ) A | RO JfR &1 aRafaesdT o1 udT Tt | |

3. The statements of the witnesses including that of the petitioner were
recorded. The statement made by the petitioner is reproduced as under:-

14. § 29T Yddh HA HRAT g b I T[T H AR A W@l w@ed o A
|d P. 222 AF—2 Ipar 6 3T, ¥4 F. 225 -3 IHaT 0.005 IR A
UHR Gel fhal—3 Hel PaT 0.073 dcIR BT § YA WAl § | SURIa
A P! dCaR H T §s © | X 3= WAl # dear H urad {1 W)
9a g1 forl & A0 A Well US1 | 9d . 222, 223 224, B D]
0209 BFCIR R Wcd WA T AU BT & & | 9 et qfF ol
QRN B AR BRAT &7 &l € U & ¥1d 3 Hid R Ued US! g8 ¢ |
A ST 9 BT ARS T4 & w9 H 1 STANT T2 fhar & | Aot #
9 BIg HRIGH BId 2 AT Higed dTel TR H JEHR STANT & o & | §
SERACNUIE RS RINY

B UGT, I, DR

4. Considering the material available on record as well as considering the
admissions made by the petitioner, the SDO (Revenue) Lashkar, District Gwalior
by its order dated 13/4/2016 passed in case No.10/2015-16/172 (4) came to the
conclusion that the petitioner is running the marriage garden on survey no.222
min-2 admeasuring 0.063 hectares without getting the land diverted and without
obtaining due permissions under the law and since the marriage garden is being
run contrary to the provisions of law, therefore, the penalty of Rs.13,23,000/- was
imposed and the petitioner was also directed to restore the land to its original
condition as per the provisions of Section 172 (5) of the Code.

5. Being aggrieved by the order of the SDO (Revenue), Lashkar, District
Gwalior, the petitioner filed an appeal before the Collector, which too was
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dismissed by order dated 16/4/2018. The order of the appellate authority was
challenged by the petitioner by filing an appeal before the Commissioner,
Gwalior Division, Gwalior and the appeal too was dismissed by order dated
21/5/2019. Thereafter, the petitioner filed a review against the order of the
Commissioner and the review has also been dismissed by order dated 3/12/2019
by the Commissioner, Gwalior Division, Gwalior.

6. Challenging the orders passed by the Tribunals below, it is submitted by
the counsel for the petitioner that the order under Section 172 of the Code has been
passed without there being any evidence that the petitioner is running a marriage
garden on the land in dispute. Initially the show-cause notice was issued in respect
of three survey numbers, but thereafter the order was passed in survey no.222
min-2 only and, therefore, it appears that the show-cause notice was issued on
incorrect facts. Further, Section 172 ofthe Code was omitted from the Code and as
per the provisions of Section 59 of the Code, all the proceedings have stood
abated.

7. Heard learned counsel for the petitioner.

8. It is the case of the respondents that the petitioner is running a marriage
garden on survey no.222 min-2 without obtaining due permission as well as
without getting the land diverted and the marriage garden is being run contrary to
the provisions of law. The petitioner in his reply to the show-cause notice as well
as in his statement has admitted that the marriage functions and other functions
are being organized, however, the only dispute which the petitioner has raised is
that for allowing the persons to organize the function, he has never charged any
rent, therefore, the land is not being used for commercial purposes. When the
petitioner has admitted that the marriage and other functions are being organized
on the land in question, then the burden was on the petitioner to prove that the
petitioner was allowing the persons to organize the functions without charging
rent. Since the petitioner has failed to prove the same, therefore, this Court is of
the considered opinion that the respondents did not commit any mistake in
holding that the petitioner is running a marriage garden without getting the land
diverted as well as without obtaining permissions and the marriage garden is also
being run contrary to the provisions of law.

9. So far as the contention of the petitioner regarding abatement of the
proceedings is concerned, the show-cause notice under Section 172 of the Code
was issued on 21/12/2015, whereas Section 172 of the Code has been omitted by
MP ActNo.23/2018. Thus, it is clear that the show-cause notice was rightly issued
under Section 172 ofthe Code.

10.  Now the next question for consideration is that-
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"Whether the proceedings which were initiated
in the year 2015 under Section 172 of the Code stood
abated due to the omission of Section 172 of the Code
ornot?"

11. Section 59 (12) of the Code reads as under:-

"59 (12) All proceedings under this section
pending before the Board or any Revenue Officer prior
to commencement of the Madhya Pradesh Land
Revenue Code (Amendment) Act, 2018 shall stand
abated and the Sub-Divisional Officer shall impose
premium and assess the land revenue on account of
diversion in accordance with the provisions of this
section."”

12.  Itappears that the petitioner had not raised any objection with regard to the
abatement of the proceedings, but the said objection was raised before the
Commissioner in a review filed by him. The Commissioner has considered the
submissions made by the petitioner and has relied upon the circular dated
25/1/2019 passed by Revenue Department, State of MP and has held that the
appeals which were pending against the order passed under Section 172 of the
Code shall be considered in the same manner as if Section 172 of the Code has not
been omitted.

13. Section 10 of the M.P. General Clauses Act reads as under:-

""10. Effect of repeal.- Where any Madhya Pradesh Act
repeals any enactment then, unless a different
intention appears, the repeal shall not-

(a) revive anything not in force or existing at the
time at which the repeal takes effect; or

(b) affect the previous operation of any enactment
so repealed or anything duly done or suffered
thereunder; or

(c) affect any right, privilege, obligation or
liability, acquired, accrued or incurred under
any enactment so repealed; or

(d) affect any penalty, forfeiture or punishment
incurred in respect of any offence committed
againstany enactment so repealed; or

(e) affect any investigation, legal proceeding or
remedy in respect of any such right, privilege,
obligation, liability, penalty, forfeiture or
punishment as aforesaid;
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and any such investigation, legal proceeding or
remedy may be instituted, continued or enforced,
and any such penalty, forfeiture or punishment
may be imposed, as if the repealing Madhya
Pradesh Acthad not been passed."

14. If Section 59 (12) of the Code is read in the light of Section 10 of M.P.
General Clauses Act, then it is clear that Section 59 (12) of the Code cannot be made
applicable to the appeals filed by the assessee. Where the penalty has already been
imposed prior to omission of Section 172 of the Code, then the said order would not
automatically stand abated on the ground that during pendency of the appeal,
Section 172 of the Code has been repealed. Under these circumstances, this Court is
of the considered opinion that the Tribunals below after considering the evidence
available on record have rightly held that the petitioner is running the marriage
garden contrary to the provisions of law and accordingly, has rightly imposed the
penalty to the extent of 20% of the market value of the said land and has rightly
directed that the petitioner must restore the land in its original condition.

15. Under these circumstances, the petition is dismissed with a direction to
the respondents to ensure that the land is not permitted to be used as a marriage
garden and the respondents shall ensure that in case if the penalty imposed by the
SDO (Revenue) Lashkar, Gwalior is not deposited, then the proceedings be
initiated for the recovery of the same.

16. Accordingly, the petition fails and is hereby dismissed.
Petition dismissed.

LL.R. [2020] M.P. 2171
MISCELLANEOUS CIVIL CASE

Before Mr. Justice Sujoy Paul
M.C.C. No. 62/2020 (Jabalpur) decided on 04 September, 2020

AARTISAHU (SMT.) ...Applicant
Vs.
ANKIT SAHU ...Non-applicant

A. Civil Procedure Code (5 of 1908), Section 24 and Hindu
Marriage Act (25 of 1955), Section 13 — Transfer of Proceeding — Grounds —
Held — Merely because short dates are given to parties, no malice can be
attributed on Court — Nothing to show, how short dates given by Court has
adversely affected or have prejudiced the applicant — Mere apprehension of
not getting an order in his/her favour without any proof thereof cannot be
ground to order transfer of a case—Application dismissed. (Para8&9)
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@. Rifaer a3t wfedr (1908 &1 5), €% 24 V49 fe~g faars sifefa%
(1955 T 25), €T 13 — BIAIQTET BT 3aver — 3rerv — AfdfEiRa — a3 gfe
9HGRI P cudbrel fafralt & w8 off, e w gufasr &1 sy 78
AT ST 96l — I8 qui4 3g €9 q91 2, & 9 =mae grr & a8
cudlclA fafdal 9 smds fauda ar uyfdsa w9 | ywifaa gam @ — faan
fdl aqa & 3ru= ue H e 9 fies @) smeisdT A7 fadl yavor &1 siala
B D AR BT TR 2] 81 Al — AT SR |

B. Practice — Date of Hearings — Discretion of Court — Held —
Presiding Officer is the guardian of judicial time and has complete discretion
to fix dates of hearing/proceedings. (Para8)

g ygla — gad3g @ [y — Jgred &1 fdefEer —
gfifaiRa — doria st ~afie 99a &1 Oved 2 don S9
gars / sraarfzar @t fafs aa s &1 @yof faasifiter gar 2|

Sourabh Singh, for the applicant.
Shivam Hazari, for the non-applicant.

ORDER

SuJOY PAUL, J.:- This is an application filed under Section 24 of the
Code of Civil Procedure, 1908 (CPC) for transfer of RCSHM Case No.153/2019
filed under Section 13 of the Hindu Marriage Act from Family Court, Sagar to the
Court of District & Sessions Judge, Sagar.

2. Shri Sourabh Singh, learned counsel for the applicant submits that in the
manner the Family Court is proceeding in the matter, the applicant has no faith in
the said Court. The matter may either be transferred to the Court of District &
Sessions Judge, Sagar or Family Court, Damoh.

3. In order to point out the alleged impropriety on the part of the Family
Court, Shri Singh urged that on 15.7.2019, the notices were issued by the Family
Court on the application filed by the other side under Section 13 of the Hindu
Marriage Act, 1955. The present applicant appeared before the Family Court on
08.08.2019. Thereafter, the Family Court is proceeding on day to day basis which
is arbitrary and is against the interest of applicant. In last five months, 13 hearings
have taken place before the Family Court. It is further urged that the applicant
preferred a complaint before Registrar(Vigilance) of this Court raising allegations
about the improper interest shown by the Court in the instant case. Shri Singh
further urged that in many other cases pending before the Family Court for more
than one year, no such interest was shown by the Family Court but the extra-
ordinary interest shown in the instant case became the reason to approach this
Court. Lastly, it is urged that if matter is not transferred from Family Court, non-
applicant will get an order any how which will be travesty of justice.
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4. The prayer is opposed by Shri Hazari by contending that the orders on
which reliance is placed by the applicant shows that in those cases the parties were
not local. In other words, since parties' addresses were out of Sagar, the Court in its
wisdom might have given longer date to ensure service of notice whereas, in the
instant case, both the parties are residing at Sagar.

5. In rejoinder submission, Shri Singh submits that in few cases, where both
the parties were residing at Sagar also the Court below has not shown such haste in
those cases.

6. No other point is raised by learned counsel for the parties.
7. I have heard the learned counsel for the parties at length.
8. Merely because short dates are given to the parties, no malice can be

attributed on the Court. It is not pointed out to this Court as to how short dates have
caused prejudice to the applicant. The applicant has not pointed out anything
which shows that because of short date given by the court below, her right to
defend herself in any way is adversely affected. This is trite that the Presiding
Officer is the guardian of the judicial time and has complete discretion to fix the
dates of hearing/proceeding. Unless the procedure adopted by the Court amounts
to manifest propriety which caused prejudice to any party, this Court is not
obliged to interfere. In other words, it is not pointed out from any order-sheet that
Court below has committed any error of law or procedure which has caused
injustice to the respondents. At the cost of repetition, no inference can be drawn
against the Court merely because short dates were given by the Court in a
particular matter. I am not inclined to compare the dates of hearing given in this
case with other cases because that cannot be a ground to interfere in the matter
unless something more is shown. Something which shows that fixing of nearby
dates has resulted into injustice to the other side. The applicant appears to have
preferred complaint on apprehension before the Registrar(Vigilance). Merely
because any complaint is preferred, the matter cannot be directed to be
transferred. Similarly, it cannot be left on the choice of the litigant to decide when
his/her matter should be heard/decided. Mere apprehension of not getting an order
in his/her favour without any proof thereof cannot be a ground to order transfer of
acase.

9. In view of foregoing analysis, I find no reason to order transfer of RCSHM
Case No0.153/2019. Needless to emphasize that Court below shall hear and decide
the instant matrimonial matter strictly in accordance with law. The application
sans substance and is hereby dismissed.

Application dismissed



2174 Hyat Mohd. Shoukat Vs. State of M.P. L.L.R.[2020]M.P.

I.LR. [2020] M.P. 2174
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Atul Sreedharan
M.Cr.C. No. 13123/2020 (Jabalpur) decided on 7 August, 2020

HYAT MOHD. SHOUKAT ...Applicant
Vs.
STATE OF M.P. ...Non-applicant

A. Criminal Procedure Code, 1973 (2 of 1974), Section 167(2),
436A & 439 and Penal Code (45 of 1860), Section 380 — Bail — Grounds —Held
— Investigation still in progress despite passage of 3. years of arrest —
Applicant served more than the maximum sentence in custody, which JMFC
can impose upon him under the said offence — Applicant entitled for relief u/S
436A — Bail granted and Guidelines laid down to be followed by the Courts
below in cases where 167(2) and 436 A becomes applicable.

(Paras 3,5,9 & 10)

. QUS Hi%ar |fedl, 1973 (1974 &7 2), €1IRT 167(2), 4364 T 439 VT
QUE Wiadr (1860 ®T 45), €1IRT 380 — STHIIT — 3iTENR — AqfifeiRa — ARuard
@ 3% a9 did 9 @ STy A=AWT I Tk BT @ — ATASP 1, IId AURTE
2q 99 WR AT Aforg © o SAvfl gRT AfERITUG fad ST Wb+ aral srferavaw
USTY 9§ 3f¥d 3rafd afiRem #§ el @ — d<®, ORI 436A @ IFavid
ITAIY 3G, sq»::w—uml-mé’ﬂrsfam Ul YT § STE1 ORT 167(2) 9 436A
gl\ﬁ?ﬁﬁ ST g1 Ut {63 o 2 g feen—fdwr st fra faa

I

B. Criminal Procedure Code, 1973 (2 of 1974), Section 4364 and
Penal Code (45 of 1860), Section 380 — Detention — Computation of Time —
Held — Period of computation of one half of maximum sentence u/S 436A
commenced from the date of arrest of applicant— Maximum jail sentence u/S
380 IPCisseven years and detention undergone by applicant is more than 3%
years — Applicant ought to have been released on bail mandatorily on his
personal bonds with or without surety — Bail granted. (Paras7to9)

. QUS Hihgr Hiedl, 1973 (1974 &7 2), €T 4364 Vd 3U€ Hledl
(1860 &T 45), €TIRT 380 — fAv1eT — GHY BT Tor-T— ATAFTEATRT — GRT 436A ©
A JHAA IUSIQT & 3 B HIVHET HI @fe, AMdTd »I ARTard )
fafer & aRY g3 — o7 380 WIS W, & A IS HRIEATH ISR AT
a8l &1 2 3R 3ETd gRT {1 T FRIE, 3% a6l 49 s @ — smdsd &l
e W gade ), yffa & a1 sear S9a {991, a1 BisT Sl
ATRT — ST YT &1 T |
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C. Criminal Procedure Code, 1973 (2 of 1974), Section 167
(2)(a)(ii) — Grant of Bail — Held — Section 167(2)(a)(ii) provides for release of
person where investigation does not conclude within a period of 90 days or 60
days depending upon nature of offence — He can only be held in further
custody where he is unable to furnish bail or does not furnish bail. ~ (Para6)

T QUS UIHIT Aledr, 1973 (1974 &7 2), €TRT 167(2)(@) (i) — STaT-7d
g<r7 &1 oirer — FfEiRa — aRT 167(2)(a) (i), <afaa &1 BisT ST SUsfea
B 8 ST AV JURTE & @Y & TR UR, 90 fa= A1 60 fa7 @Y 3afey &
fax JuTe TEY BT @ — 99 $dd d9 IR I JRRAT ¥ @1 ST Fbdl & oid
I8 S <+ § 3eH 2 AT STHIEd [8] qdr @ |

Sameer Seth, for the applicant.
Utkarsh Agrawal, P.L. for the non-applicant/State.

ORDER
(Through Video Conferencing)

ATUL SREEDHARAN, J.:- This application has been filed on behalf of the
applicant under section 439 of the Cr.P.C. for an offence under section 380 of the
IPC, registered vide Crime N0.405/2016, at P.S. G.R.P, Bhopal.

2. The applicant is in judicial custody since 18/07/16 in the aforesaid case.
The offence he is charged of is Section 380 IPC for which there is no minimum
sentence and maximum sentence can extend up to 7 years rigorous imprisonment.
It is an offence triable by the Court of the Judicial Magistrate First Class. It is
relevant to state here that this is the first application for grant of bail that has been
filed before this Court

3. This Court carefully went through the rejection order dismissing the bail
application of the applicant by the Court of the learned 15" ASJ, Bhopal. It is
relevant to mention here that the first application for grant of bail was moved
before the learned Court below in March 2020, which is a little more than 3%
years after the arrest of the applicant in the aforementioned case, which shows that
the applicant may not have had the financial and legal wherewithal of
approaching even the District Court on an earlier date. While dismissing the said
application vide order dated 6.3.2020, the learned 15" ASJ Bhopal observes
"I UBROT H SRIYT UR NeTd T2 |IUTe § SRS # S8R gU AT Dl FH AR Bl
JMEY T, UHRYT 31 = I 3fa=ell # &.” This clearly reveals that the
investigation is still in progress against the applicant despite the passage of 3%
years. The other reason which appears to have weighed in the mind of the learned
court below is that the applicant is a native of the State of Jammu and Kashmir and
that there is another case registered at P.S Pulwama, in Jammu and Kashmir under
section 420, 467,468 and 471 IPC. No details of the said case have been
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reproduced in the order of the learned court below. Further, the learned Court
below believed the applicant may abscond if enlarged on bail. Thereafter, the

present application, being the first application before this Court, has been filed on
20/07/2020.

4. This case was listed on 23/07/2020 before this Court and the matter was
adjourned as the case diary was not available and the same was called for.
Thereafter it was listed again on 31/07/2020 when again, the case was adjourned
as the case diary was not made available. Today again, the learned counsel for the
State has submitted that the case diary is not available. This application is being
heard and decided today notwithstanding the absence of the case diary.

5. This case shocks the conscience of this Court and severely indicts the
criminal justice administration in our state. Undisputedly, the offence that the
applicant was booked for does not have a minimum jail sentence and the
maximum sentence does not exceed seven years rigorous imprisonment. The
offence is triable by the Court of the Judicial Magistrate First Class (hereinafter
referred to as the 'TMFC') and as on date, the applicant has served more than the
maximum sentence that the Court of the JIMFC can impose upon him.

6. The first occasion on which the justice administration system of this State
failed the applicant was that it did not take into consideration the fact that the
investigation against the applicant was not concluded even after a passage of over
3% years as clearly recorded in the rejection order of the Ld. Court below. This
Court, on date does not have the record relating to the remand proceedings of the
applicant before the Ld. JMFC's and therefore cannot be critical of the order of
remand passed by them or, pass any observation against the Magistrates for
mechanically remanding the applicant to judicial custody without applying their
mind with the utmost insensitivity, unless this Court goes through the record of the
remand proceedings and satisfies itself of lapses on the part of the Magistrates.
Calling for the record of the remand proceedings now would be prolonging the
incarceration and agony of the applicant. Undoubtedly, Proviso (a)(ii) of Sub-
Section (2) of Section 167 Cr.P.C provides for the release of the person where
investigation does not conclude within a period of 90 days or 60 days depending
upon the nature of the offence, can only be held in further custody where he is
unable to furnish bail or does not furnish bail.

7. The second occasion on which the justice administration of the State was
further indicted was on account of non-compliance with the provisions of section
436A Cr.P.C where even after the completion of more than one half of the
maximum period of imprisonment specified for the offence under section 380 IPC
was over, it did not come to the notice of the sentinels of justice, that the applicant
ought to have been released on bail mandatorily on his personal bonds with or
without sureties. The proviso to section 436A Cr.P.C does give the extraordinary
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power to the Court to order the continued detention of the accused for a period
beyond one half of the maximum jail term provided for the offence , after hearing
the public prosecutor. The explanation to section 436A Cr.P.C also provides that
in computing the period of detention under this section for granting bail, the
period of detention passed due to delay in proceeding caused by the accused shall
be excluded. In the case at hand, the applicant, by no stretch of imagination can be
held responsible for the delay in proceedings as he has been in judicial custody
continuously all this while and it is the police which has not concluded the
investigation till date, as has been held by the Ld. Court below in its rejection
order.

8. The learned Court below while passing the order dated 6.3.2020 does not
even fleetingly refer to section 436A Cr.P.C. Merely because the applicant was a
resident of Jammu & Kashmir was grossly inadequate to have kept him in custody
for such a minor offence in violation of section 436 A Cr.P.C.

9. The increasing insensitivity of the criminal justice administration in our
State to extended (sic : extend) the incarceration of under trials is disturbing. As
far as the computation of time under section 436A is concerned, it commences
from the time where accused is arrested for an offence and takes into account the
period of investigation, enquiry, or trial in the Court. Thus, the period of
computation of one half of the maximum sentence under section 436A
commenced from 18/07/16 i.e., from the time the applicant was arrested in the
said offence. Thereafter, the judicial custody/detention undergone by the
applicant as an under trial is more than 3%; years. The maximum jail sentence that
can be imposed for an offence under section 380 is seven years. Therefore, the
applicant was entitled to be released by the Court on his personal bond with or
without surety in the month of February 2020. The applicant though a resident of
State of Jammu and Kashmir is still a citizen of this country and is entitled to the
same protection and benefit of section 436 A Cr.P.C, which was never given to him
and sadly was never even considered by the Ld. Court below, whether he as (sic :
is) eligible for it. This Court feels it essential to lay down certain guidelines to be
followed by the Courts below in such cases:

1) Where the investigation of an offence does not conclude within the
time stipulated in section 167(2) Cr.P.C and the accused becomes
eligible to statutory bail, it shall be the duty of the State to inform the
Magistrate about the same and also it shall be the duty of the
Magistrate to bring it to the notice of the under Trial that he has a
right to statutory bail provided he can furnish the bail bonds.

2) In the event the under trial on account of his indigency or financial
backwardness is unable to provide for bail bonds, it shall be the duty
of the Magistrate to bring the same to the notice of the District Legal
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Services Authority, who shall take the assistance of Non-
Governmental Organizations (NGO's) where available, in assisting
the under trial to secure statutory bail. The financial backwardness or
indigency of the under trial must not come in the way of him securing
astatutory bail.

3) When bail applications are moved before the learned Court below,
be itunder section 437 or 439 Cr.P.C, it shall be the solemn duty of the
Court to examine in each and every case whether the provision of
section 436A Cr.P.C, even if not raised by the accused, would apply in
agiven case. Where it becomes evident to the Court that the right under
section 436A Cr.P.C had accrued to the under trial, it shall release the
under trial on his personal bond with or without sureties as provided
under section 436A Cr.P.C unless, for compelling reasons to be
recorded by the learned Court below, the period of incarceration is to
be extended beyond one half of the total sentence which could be
imposed upon the under trial for the commission of the said offence.

10.  Looking at the facts and circumstances of the case, as the applicant is
eligible to relief under section 436A Cr.P.C, the application is allowed and it is
directed that the applicant shall be released forthwith upon his furnishing a
personal bond in the sum of Rs.10,000/-(Rupees Ten Thousand only) to the
satisfaction of the Trial Court. The jail authorities shall have the applicant
checked by the jail doctor to ensure that he is not suffering from the coronavirus
and if he is, he shall be sent to the nearest hospital designated by the State for
treatment. If not, he shall be transported to his place of residence by the jail
authorities.

Certified copy as per rules.
Application allowed
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