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Arms Act (54 of 1959), Section 25(1)(a) & (b) – See – Penal Code, 1860, 
Sections 396, 398 & 412 [Arun Vs. State of M.P.]	 (DB)…1921

vk;q/k vf/kfu;e ¼1959 dk 54½] /kkjk 25¼1½¼a½ o ¼b½ & ns[ksa & n.M lafgrk] 
1860] /kkjk,¡ 396] 398 o 412 ¼v:.k fo- e-iz- jkT;½ (DB)…1921

Bharat Petroleum Limited Conduct, Discipline and Appeal Rules for 
Management Staff 1976, Clause 6 & 10, Part III, Schedule I, Part III-A, Part 
III-F-(1) & (23)–B(2)(e) & (f) – Dismissal & Discharge – Disciplinary 
Authority & Competent Authority – Held – Term Competent Authority will 
include a disciplinary authority – Under Part III-F(1), disciplinary authority 
has been described to include an authority as specified in Schedule I which 
includes both Functional Manager and Functional Director – Functional 
General Manager was disciplinary authority for punishment lesser than 
dismissal and Functional Director was disciplinary authority for 
punishment of dismissal – DGM was fully competent to issue charge-sheet – 
Order of discharge calls no interference – Direction by High Court to issue 
fresh charge-sheet is set aside – Appeal allowed. [Bharat Petroleum Corp. 
Ltd. Vs. Anil Padegaonkar]	 (SC)…1789

Hkkjr isVªksfy;e fyfeVsM izca/ku LVkQ gsrq vkpj.k] vuq'kklu ,oa vihy 
fu;e] 1976] [k.M 6 o 10] Hkkx III] vuqlwph I] Hkkx III-A] Hkkx III-F-¼1½ o ¼23½& 
B¼2½¼e½ o ¼f½ & inP;qfr o lsoksUeqDr djuk & vuq'kklfud izkf/kdkjh o l{ke 
izkf/kdkjh & vfHkfu/kkZfjr & 'kCn *l{ke izkf/kdkjh* esa vuq'kklfud izkf/kdkjh lekfo"V 
gksxk & Hkkx III&F¼1½ ds varxZr] vuq'kklfud izkf/kdkjh eas vuqlwph I eas ;Fkk 
fofufnZ"V izkf/kdkjh 'kkfey gksuk of.kZr gS] ftlesa dk;Z'khy izca/kd ,oa dk;Z'khy 
funs'kd nksuksa 'kkfey gSa & dk;Z'khy egkizca/kd] inP;qfr ls derj n.M gsrq 
vuq'kklfud izkf/kdkjh Fkk rFkk dk;Z'khy funs'kd] inP;qfr ds n.M gsrq vuq'kklfud 
izkf/kdkjh Fkk & miegkizca/kd] vkjksi i= tkjh djus ds fy, iw.kZ :i ls l{ke Fkk & 
vkjksieqfDr ds vkns'k esa fdlh gLr{ksi dh vko';drk ugha & mPp U;k;ky; }kjk u;k 
vkjksi i= tkjh djus ds fy, fn;k x;k funs'k vikLr fd;k x;k & vihy eatwjA 
¼Hkkjr isVªksfy;e dkjiksjs'ku fy- fo- vfuy iMsxkaodj½	 (SC)…1789

Bharat Petroleum Limited Conduct, Discipline and Appeal Rules for 
Management Staff 1976, Clause 6 & 10, Part III, Schedule I, Part III-B(2)(e) & 
(f) – Discharge & Dismissal – Held – Punishment of “discharge” from service 
imposed under Part III-B(2)(e) – No order of “dismissal” imposed under 
Part III-B(2)(f) – High Court erred in opining that employee has been 
“dismissed” from service and came to conclude that charge-sheet was issued 
by incompetent authority. [Bharat Petroleum Corp. Ltd. Vs. Anil 
Padegaonkar]	 (SC)…1789
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6 INDEX

Hkkjr isVªksfy;e fyfeVsM izca/ku LVkQ gsrq vkpj.k] vuq'kklu ,oa vihy 
fu;e] 1976] [k.M 6 o 10] Hkkx III] vuqlwph I] Hkkx III-B¼2½¼e½ o ¼f½ & lsoksUeqDr 
djuk o inP;qfr & vfHkfu/kkZfjr & lsok ls **mUeqfDr** dk n.M] Hkkx III&B¼2½¼e½ ds 
varxZr vf/kjksfir fd;k x;k & Hkkx III&B¼2½¼f½ ds varxZr] **inP;qfr** dk dksbZ 
vkns'k vf/kjksfir ugha fd;k x;k & mPp U;k;ky; us ;g er nsus eas Hkwy dh fd 
deZpkjh dks lsok ls **inP;qr** fd;k x;k gS vkSj ;g fu"d"kZ fn;k fd vkjksi i=  v{ke 
izkf/kdkjh }kjk tkjh fd;k x;k FkkA ¼Hkkjr isVªksfy;e dkjiksjs'ku fy- fo- vfuy 
iMsxkaodj½ (SC)…1789

Bhumi Vikas Rules, M.P, 1984, Rule 49 – See – Nagar Tatha Gram 
Nivesh Adhiniyam, M.P., 1973 [M.P. Housing & Infrastructure Development 
Board Vs. Vijay Bodana]	 (SC)…1522

Hkwfe fodkl fu;e] e-iz-] 1984] fu;e 49 & ns[ksa & uxj rFkk xzke fuos'k 
vf/kfu;e] e-Á-] 1973 ¼,e-ih- gkmflax ,.M bUÝkLVªDpj MOgsyiesUV cksMZ fo- fot; 
cksnkuk½	 (SC)…1522

Central Goods and Services Tax (12 of 2017), Sections 2(17), 2(31), 
2(75) & 67(2) – Definition – Word “Thing” – Held – As per definition and 
interpretation, cash/money is included in the word “thing” – Cash can be 
seized by the authorities u/S 67(2) of the Act. [Kanishka Matta (Smt.) Vs. 
Union of India]	 (DB)…2116

dsanzh; eky vkSj lsok dj vf/kfu;e ¼2017 dk 12½] /kkjk,¡ 2¼17½] 2¼31½] 2¼75½ 
o 67¼2½ & ifjHkk"kk & 'kCn **oLrq** & vfHkfu/kkZfjr & ifjHkk"kk ,oa fuoZpu ds vuqlkj] 
udn@/ku **oLrq** 'kCn esa lfEefyr gS & vf/kfu;e dh /kkjk 67¼2½ ds varxZr 
izkf/kdkjhx.k }kjk udn tCr fd;k tk ldrk gSA ¼dfu"dk eV~Vk ¼Jherh½ fo- ;wfu;u 
vkWQ bafM;k½	 (DB)…2116

Central Goods and Services Tax (12 of 2017), Section 67(2) – Release of 
Seized Cash – Held – Authorities are at stage of investigation and evidence is 
being collected, unless and until matter is finally adjudicated, question of 
releasing the seized cash does not arise – Petition dismissed. [Kanishka 
Matta (Smt.) Vs. Union of India]	 (DB)…2116

dsanzh; eky vkSj lsok dj vf/kfu;e ¼2017 dk 12½] /kkjk 67¼2½ & tCr'kqnk 
udn dk NksM+k tkuk & vfHkfu/kkZfjr & izkf/kdkjhx.k vUos"k.k ds izØe ij gSa rFkk lk{; 
,df=r fd;k tkuk gS] tc rd fd ekeyk vafre :i ls U;k;fu.khZr ugha gks tkrk] 
tCr'kqnk udn dks NksM+us dk iz'u mRiUu ugha gksrk & ;kfpdk [kkfjtA ¼dfu"dk 
eV~Vk ¼Jherh½ fo- ;wfu;u vkWQ bafM;k½	 (DB)…2116

Central Goods and Services Tax (12 of 2017), Section 67(2) – Seizure of 
Cash – Confessional Statements – Effect – Held – Apex Court concluded that 
“confessional statements” made before Custom Officer though retracted is 



7INDEX

an admission and binding since Custom Officers are not Police Officers. 
[Kanishka Matta (Smt.) Vs. Union of India]	 (DB)…2116

dsanzh; eky vkSj lsok dj vf/kfu;e ¼2017 dk 12½] /kkjk 67¼2½ & udn dh 
tCrh & laLohd`fr dFku & izHkko & vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr 
fd;k fd lhek&'kqYd vf/kdkjh ds le{k fd;s x;s **laLohd`fr dFku** ;|fi eqdjh gqbZ 
laLohd`fr gksa ,d Lohd`fr gS rFkk ck/;dkjh gSa D;ksafd lhek&'kqYd vf/kdkjhx.k] 
iqfyl vf/kdkjhx.k ugha gSaA ¼dfu"dk eV~Vk ¼Jherh½ fo- ;wfu;u vkWQ bafM;k½	

(DB)…2116

Civil Procedure Code (5 of 1908), Section 11 and Order 23 – Principle 
of Res-Judicata & Principle of Waiver of Rights – Held – Order 23 and 
Section 11 of CPC  are based on different principles – Distinction 
explained. [Suresh Kesharwani Vs. Roop Kumar Gupta]	

…1955

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 11 ,oa vkns'k 23 & iwoZ&U;k; dk 
fl)kar o vf/kdkjksa ds vf/kR;tu dk fl)kar & vfHkfu/kkZfjr & flfoy izfØ;k lafgrk 
dk vkns'k 23 ,oa /kkjk 11 fHkUu fl)karksa ij vk/kkfjr gSa & foHksn Li"V fd;k x;kA 
¼lqjs'k ds'kjokuh fo- :i dqekj xqIrk½	 …1955

Civil Procedure Code (5 of 1908), Section 24 and Hindu Marriage Act 
(25 of 1955), Section 13 – Transfer of Proceeding – Grounds – Held – Merely 
because short dates are given to parties, no malice can be attributed on Court 
– Nothing to show, how short dates given by Court has adversely affected or 
have prejudiced the applicant – Mere apprehension of not getting an order in 
his/her favour without any proof thereof cannot be ground to order transfer 
of a case – Application dismissed. [Aarti Sahu (Smt.) Vs. Ankit Sahu]	…2171

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 24 ,oa fgUnw fookg vf/kfu;e ¼1955 
dk 25½] /kkjk 13 & dk;Zokgh dk varj.k & vk/kkj & vfHkfu/kkZfjr & ek= pwafd i{kdkjksa 
dks vYidkyhu frfFk;kWa nh xbZ Fkha] U;k;ky; ij nqHkkZouk dk vkjksi ugha yxk;k tk 
ldrk & ;g n'kkZus gsrq dqN ugha gS] fd dSls U;k;ky; }kjk nh xbZ vYidkyhu frfFk;ksa 
ls vkosnd foijhr ;k izfrdwy :i ls izHkkfor gqvk gS & fcuk fdlh lcwr ds vius i{k 
esa vkns'k u feyus dh vk'kadk ek= fdlh izdj.k dks varfjr djus ds vkns'k dk vk/kkj 
ugha gks ldrh & vkosnu [kkfjtA ¼vkjrh lkgw ¼Jherh½ fo- vafdr lkgw½	 …2171

Civil Procedure Code (5 of 1908), Section 89(2)(d) and Legal Services 
Authorities Act (39 of 1987), Section 2(d) – Order of Mediator – Execution – 
Held – Mediator cannot be said to be at par with Lok-Adalat – Mediator is 
appointed u/S 89 CPC – Order of Mediator is not executable, hence execution 
proceedings not maintainable – Petition dismissed. [Mohar Singh Vs. 
Gajendra Singh]	 …*18
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flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 89¼2½¼d½ ,oa fof/kd lsok Ákf/kdj.k 
vf/kfu;e ¼1987 dk 39½] /kkjk 2¼d½ & e/;LFk dk vkns'k & fu"iknu & vfHkfu/kkZfjr & 
e/;LFk dks yksd&vnkyr ds le&ewY; ugha dgk tk ldrk & fl-iz-la- dh /kkjk 89 ds 
varxZr e/;LFk fu;qDr fd;k tkrk gS & e/;LFk dk vkns'k fu"iknu ;ksX; ugha gS] vr% 
fu"iknu dk;Zokfg;k¡ iks"k.kh; ugha gS & ;kfpdk [kkfjtA ¼eksgj flag fo- xtsUnz flag½	

…*18

Civil Procedure Code (5 of 1908), Order 2 Rule 2(3) – Maintainability of 
Suit – Held – Object of provision is not frustrated because there is no 
multiplicity of suit pending, vexing defendants in multiple litigation. 
[Shubhalaya Villa (M/s) Vs. Vishandas Parwani]	 …1704

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 2 fu;e 2¼3½ & okn dh iks"k.kh;rk 
& vfHkfu/kkZfjr & mica/k dk mn~ns'; foQy ugha gksrk D;ksafd izfroknhx.k dks vusd 
eqdneksa eas rax djus okys yafcr okn dh cgqyrk ugha gSA ¼'kqHkky; foyk ¼es-½ fo- 
fo'kunkl ikjokuh½	 …1704

Civil Procedure Code (5 of 1908), Order 2 Rule 2(3) & Order 7 Rule 11 – 
Maintainability of Suit – Held – Objections under Order 2 Rule 2(3) are 
technical bar and do not fall under Order 7 Rule 11 CPC and can only be 
considered while deciding issues on merits during trial – Plaint cannot be 
rejected at threshold while deciding application under Order 7 Rule 11 CPC 
because such application is decided on basis of averments made in plaint and 
not the defence taken in written statement. [Shubhalaya Villa (M/s) Vs. 
Vishandas Parwani]	 …1704

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 2 fu;e 2¼3½ o vkns'k 7 fu;e 11 & 
okn dh iks"k.kh;rk & vfHkfu/kkZfjr & vkns'k 2 fu;e 2¼3½ ds varxZr vkifRr;ka 
rduhdh otZu gSa rFkk fl-iz-la- ds vkns'k 7 fu;e 11 ds varxZr ugha vkrh gSa ,oa 
fopkj.k ds nkSjku xq.knks"kksa ds vk/kkj ij fook|dksa dk fofu'p; djrs le; dsoy 
fopkj esa yh tk ldrh gSa & fl-iz-la- ds vkns'k 7 fu;e 11 ds varxZr vkosnu dk 
fofu'p; djrs le; okn&i= vkjaHk esa [kkfjt ugha fd;k tk ldrk D;ksafd mDr 
vkosnu dk fofu'p; okn&i= esa fd;s x;s izdFkuksa ds vk/kkj ij fd;k tkrk gS rFkk u 
fd fyf[kr dFku esa fy;s x;s cpko ds vk/kkj ijA ¼'kqHkky; foyk ¼es-½ fo- fo'kunkl 
ikjokuh½	 …1704

Civil Procedure Code (5 of 1908), Order 7 Rule 11 – See – Representation 
of the People Act, 1951, Section 81 & 126 [Vishnu Kant Sharma Vs. Chief 
Election Commissioner]	 …2130

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 7 fu;e 11 & ns[ksa & yksd 
Áfrfuf/kRo vf/kfu;e] 1951] /kkjk 81 o 126 ¼fo".kq dkar 'kekZ fo- phQ bysD'ku 
dfe'uj½	 …2130
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Civil Procedure Code (5 of 1908), Order 7 Rule 11 – See – Representation 
of the People Act, 1951, Section 83(1)(a) & 86 [Ram Kishan Patel Vs. 
Devendra Singh]	 …1888

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 7 fu;e 11 & ns[ksa & yksd 
Áfrfuf/kRo vf/kfu;e] 1951] /kkjk 83¼1½¼a½ o 86 ¼jke fd'ku iVsy fo- nsosUnz flag½	

…1888

Civil Procedure Code (5 of 1908), Order 7 Rule 11 – See – Representation 
of the People Act, 1951, Sections 83(1)(a), 86, 100(1) & 123 [Radheshyam 
Darsheema Vs. Kunwar Vijay Shah]	 …2139

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 7 fu;e 11 & ns[ksa & yksd 
Áfrfuf/kRo vf/kfu;e] 1951] /kkjk,¡ 83¼1½¼a½] 86] 100¼1½ o 123 ¼jk/ks';ke n'khZek fo- 
dqaoj fot; 'kkg½	 …2139

Civil Procedure Code (5 of 1908), Order 7 Rule 11 – Suit Barred by Time 
– Cause of Action – Pleading & Evidence – Held – Cause of action as pleaded 
in plaint is correct or not, cannot be decided at the threshold and being a 
question of fact, can only be determined after recording of evidence – Court 
below holding the suit as barred by time, is without any foundation or 
reasoning and based on presumption – Court below erred in deciding such 
issue while deciding application under Order 7 Rule 11 – Impugned order set 
aside – Appeal allowed. [Shubhalaya Villa (M/s) Vs. Vishandas Parwani]	

…1704

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 7 fu;e 11 & le; }kjk oftZr okn 
& okn gsrqd & vfHkopu o lk{; & vfHkfu/kkZfjr & okn&i= esa fd;k x;k vfHkokd~ 
lR; gS vFkok ugha] vkjaHk esa fofuf'pr ugha fd;k tk ldrk rFkk rF; dk iz'u gksus ds 
dkj.k] dsoy lk{; vfHkfyf[kr djus ds i'pkr~ gh vo/kkfjr fd;k tk ldrk gS & 
fupys U;k;ky; }kjk okn dks le; }kjk oftZr Bgjk;k tkuk] vk/kkjghu ;k rdZghu gS 
rFkk mi/kkj.kk ij vk/kkfjr gS & vkns'k 7 fu;e 11 ds varxZr vkosnu fofuf'pr djrs 
le; fupys U;k;ky; us mDr fook|d dk fofu'p; djus esa =qfV dh gS & vk{ksfir 
vkns'k vikLr & vihy eatwjA ¼'kqHkky; foyk ¼es-½ fo- fo'kunkl ikjokuh½	 …1704

Civil Procedure Code (5 of 1908), Order 7 Rule 11 & 13 – Subsequent 
Suit on Same Cause of Action – Maintainability – Held – If plaint is rejected on 
any grounds mentioned under Order 7 Rule 11 CPC, plaintiff can file 
subsequent suit on same cause of action as per provisions of Order 7 Rule 13 
CPC – Provision(Statute) under Order 7 Rule 13 has not provided any 
distinction – Court cannot re-write the provision and carve out a distinction 
which is not available under the provision, making it redundant and 
equivocal – Impugned order set aside – Appeal allowed. [Shubhalaya Villa 
(M/s) Vs. Vishandas Parwani]	 …1704
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flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 7 fu;e 11 o 13 & leku okn gsrqd 
ij i'pkr~orhZ okn & iks"k.kh;rk & vfHkfu/kkZfjr & ;fn fl-iz-la- ds vkns'k 7 fu;e 11 
ds varxZr mfYyf[kr fd;s x;s fdUgha Hkh vk/kkjksa ij okn ukeatwj fd;k tkrk gS] oknh 
fl-iz-la- ds vkns'k 7 fu;e 13 ds mica/kksa ds vuqlkj leku okn gsrqd ij ,d 
i'pkr~orhZ okn izLrqr dj ldrk gS & vkns'k 7 fu;e 13 ds varxZr mica/k ¼dkuwu½ us 
dksbZ varj micaf/kr ugha fd;k gS & U;k;ky; mica/k iqufyZf[kr ugha dj ldrk rFkk u 
gh ,slk dksbZ varj fudky ldrk gS tks fd mica/k esa miyC/k u gks] ,oa mls vuko';d 
rFkk vLi"V cuk ns & vk{ksfir vkns'k vikLr & vihy eatwjA ¼'kqHkky; foyk ¼es-½ fo- 
fo'kunkl ikjokuh½	 …1704

Civil Procedure Code (5 of 1908), Order 23 Rule 1 & 3 – Principle of 
Waiver of Rights – Held – As per Order 23, Rule 3, plaintiff shall be precluded 
from instituting any fresh suit in respect of same subject matter or claim or 
part of claim of earlier suit – In previous and subsequent suit, subject matter 
and claim of plaintiff is not only same but identical – Plaintiff withdrawn 
earlier suit without liberty to file fresh suit, thus he is precluded from 
instituting fresh suit – Revision allowed. [Suresh Kesharwani Vs. Roop 
Kumar Gupta]	 …1955

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 23 fu;e 1 o 3 & vf/kdkjksa ds 
vf/kR;tu dk fl)kar & vfHkfu/kkZfjr & vkns'k 23] fu;e 3 ds vuqlkj] oknh dks iwoZ 
okn ds leku fo"k; oLrq vFkok nkok vFkok nkos ds Hkkx ds laca/k esa dksbZ u;k okn 
lafLFkr djus ls izokfjr fd;k tkosxk & iwoZ rFkk i'pkr~orhZ okn eas] fo"k; oLrq rFkk 
oknh dk nkok u dsoy leku Fkk cfYd le:i Fkk & oknh us u;k okn izLrqr djus dh 
Lora=rk ds cxSj gh iwoZ okn okil ys fy;k] vr% mls u;k okn lafLFkr djus ls izokfjr 
fd;k x;k gS & iqujh{k.k eatwjA ¼lqjs'k ds'kjokuh fo- :i dqekj xqIrk½	 …1955

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966, 
Rule 9 – Suspension – Scope of Judicial Review – Held – Apex Court 
concluded that order of suspension should not ordinarily be interfered with 
unless it has been passed with malafide and in absence of prima facie evidence 
connecting the delinquent with misconduct in question – Three charges 
against R-4 out of which only one relates to death of four persons due to 
poisonous liquor consumption, other charges relates to dereliction of duty – 
Looking to nature of charge and role of R-4, suspension not justified and 
hence rightly quashed. [Neerja Shrivastava Vs. State of M.P.]	 (DB)…1532

flfoy lsok ¼oxhZdj.k] fu;a=.k vkSj vihy½ fu;e] e-Á- 1966] fu;e 9 & 
fuyacu & U;kf;d iqufoZyksdu dh O;kfIr & vfHkfu/kkZfjr & loksZPp U;k;ky; us 
fu"df"kZr fd;k fd fuyacu ds vkns'k esa lk/kkj.kr% gLr{ksi ugha djuk pkfg, tc rd 
fd mls vln~HkkoiwoZd rFkk iz'uxr vopkj ds lkFk vipkjh dks tksM+us okys izFke 
n`"V~;k lk{; dh vuqifLFkfr esa ikfjr fd;k x;k gS & izR;FkhZ&4 ds fo:) rhu vkjksi] 
ftlesa ls dsoy ,d tgjhyh efnjk ds lsou ds dkj.k pkj O;fDr;ksa dh e`R;q ls lacaf/kr 
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gS] vU; vkjksi drZO; foeq[krk ls lacaf/kr gSa & vkjksi ds Lo:i ,oa izR;FkhZ&4 dh 
Hkwfedk dks ns[krs gq,] fuyacu U;k;ksfpr ugha vkSj blfy, mfpr :i ls vfHk[kafMr 
fd;k x;kA ¼uhjtk JhokLro fo- e-iz- jkT;½ 	 (DB)…1532

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966, 
Rule 15, proviso – Consultation with Commission – Held – Requirement of 
consultation by disciplinary authority with Public Service Commission is 
only directory in nature – Non-complaince of same do not vitiate the order of 
disciplinary authority. [Anil Pratap Singh Vs. State of M.P.]	 …1858

flfoy lsok ¼oxhZdj.k] fu;a=.k vkSj vihy½ fu;e] e-Á- 1966] fu;e 15] 
ijarqd & vk;ksx ls ijke'kZ & vfHkfu/kkZfjr & vuq'kklfud izkf/kdkjh }kjk yksd lsok 
vk;ksx ds lkFk ijke'kZ dh vis{kk dsoy funs'kkRed Lo:i dh gS & mDr dk 
vuuqikyu] vuq'kklfud izkf/kdkjh ds vkns'k dks nwf"kr ugha djrkA ¼vfuy izrki flag 
fo- e-iz- jkT;½	 …1858

Civil Services (Pension) Rules, M.P., 1976, Rule 9(2)(a) – Held – It is 
prerogative for employer to continue with same enquiry, if the charge sheet 
was issued when government servant was in employment – However, 
punishment of dismissal cannot be imposed once the employee attains the 
age of superannuation. [Duryodhan Bhavtekar Vs. State of M.P.]	 …1877

flfoy lsok ¼isa'ku½ fu;e] e-Á-] 1976] fu;e 9¼2½¼a½ & vfHkfu/kkZfjr & 
fu;ksDrk ds fy, mlh tkap dks tkjh j[kuk] ;g ijekf/kdkj gS] ;fn vkjksi i= rc tkjh 
fd;k x;k Fkk tc 'kkldh; lsod fu;kstu esa Fkk & fdarq] inP;qfr dh 'kkfLr ,d ckj 
deZpkjh ds vf/kokf"kZdh vk;q izkIr dj ysus ij vf/kjksfir ugha dh tk ldrhA ¼nq;ksZ/ku 
Hkkorsdj fo- e-iz- jkT;½	 …1877

Company Court Rules, 1959, Rule 272 & 273 – Confirmation of Sale – 
Duty of Court – Held – It is bounden duty of Court to see that price fetched at 
auction is an adequate price even though, there is no suggestion of 
irregularity or fraud – If Court feels that price offered in auction is not 
adequate price, it can order for re-auction – In present case, appellant 
offered Rs. 2.79 crores more, thus fresh auction is inevitable. [Lakhani 
Footcare Pvt. Ltd. Vs. The Official Liquidator]	 (DB)…1733

daiuh U;k;ky; fu;e] 1959] fu;e 272 o 273 & foØ; dh iqf"V & U;k;ky; 
dk drZO; & vfHkfu/kkZfjr & ;g ns[kuk U;k;ky; dk ck/;dkjh drZO; gS fd uhykeh esa 
izkIr ewY; ,d i;kZIr ewY; gks Hkys gh] vfu;ferrk vFkok diV dk dksbZ ladsr u gks & 
;fn U;k;ky; dks ;g izrhr gksrk gS fd uhykeh esa izLrkfor ewY; i;kZIr ewY; ugha gS] 
rks og iqu% uhykeh dk vkns'k dj ldrk gS & orZeku izdj.k esa] vihykFkhZ us vkSj 2-79 
djksM+ :i;s dk izLrko fd;k] vr% u;s fljs ls uhykeh vifjgk;Z gSA ¼y[kkuh QqVds;j 
izk- fy- fo- n vkWfQf'k;y fyfDoMsVj½ 	 (DB)…1733
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Company Court Rules, 1959, Rule 272 & 273 – Confirmation of Sale – 
E-Auction – Adequate Price – Company Judge confirmed sale in favour of R-2 
– Held – As amount offered by R-2 was less that the initial reserve price  and 
which was again less than amount offered by appellants, cannot be accepted 
as the difference is about 2.79 Crores – On mere technicalities, that appellant 
has not participated in process of tender, such an offer cannot be thrown in 
dustbin – Prayer of Official Liquidator for entire fresh e-auction is allowed – 
Company appeal allowed. [Lakhani Footcare Pvt. Ltd. Vs. The Official 
Liquidator]	 (DB)…1733

daiuh U;k;ky; fu;e] 1959] fu;e 272 o 273 & foØ; dh iqf"V & bZ&uhykeh 
& i;kZIr ewY; & daiuh U;k;k/kh'k us izR;FkhZ Ø- 2 ds i{k esa foØ; dh iqf"V dh & 
vfHkfu/kkZfjr & pwafd izR;FkhZ Ø- 2 }kjk izLrkfor jkf'k vkjafHkd vkjf{kr ewY; ls de 
Fkh vkSj tks fd vihykFkhZx.k }kjk izLrkfor dh xbZ jkf'k ls Hkh iqu% de Fkh] dks Lohdkj 
ugha fd;k tk ldrk D;ksafd varj yxHkx 2-79 djksM+ dk gS & ek= rduhdh vk/kkjkas 
ij] fd vihykFkhZ us fufonk dh izfØ;k esa Hkkx ugha fy;k] mDr izLrko dks vuns[kk ugha 
fd;k tk ldrk & laiw.kZ bZ&uhykeh u;s fljs ls djus ds fy, 'kkldh; lekid dh 
izkFkZuk eatwj & daiuh vihy eatwjA ¼y[kkuh QqVds;j izk- fy- fo- n vkWfQf'k;y 
fyfDoMsVj½ 	 (DB)…1733

Conduct of Election Rules, 1961, Rules 4 & 4A – See – Representation of 
the People Act, 1951, Sections 33A, 36 & 83(1)(a) [Ram Kishan Patel Vs. 
Devendra Singh]	 …1888

fuokZpu dk lapkyu fu;e] 1961] fu;e 4 o 4A & ns[ksa & yksd Áfrfuf/kRo 
vf/kfu;e] 1951] /kkjk,¡ 33A] 36 o 83¼1½¼a½ ¼jke fd'ku iVsy fo- nsosUnz flag½	…1888

Constitution – Article 136 – Scope & Jurisdiction – Held – If this Court 
is satisfied that prosecution failed to establish prima facie case, evidence led 
was wholly insufficient and there has been gross mis-appreciation of 
evidence by Courts below bordering on perversity, it shall not be inhibited in 
protecting the liberty of individual. [Gangadhar @ Gangaram Vs. State of 
M.P.]	 (SC)…1989

lafo/kku & vuqPNsn 136 & O;kfIr o vf/kdkfjrk & vfHkfu/kkZfjr & ;fn bl 
U;k;ky; dh larqf"V gksrh gS fd vfHk;kstu] izFke n`"V~;k izdj.k LFkkfir djus esa 
vlQy jgk] izLrqr fd;k x;k lk{; laiw.kZ :i ls vi;kZIr Fkk vkSj foi;ZLrrk dh lhek 
rd fupys U;k;ky;ksa }kjk lk{; dk ?kksj xyr ewY;kadu gqvk gS] rc og O;fDr dh 
Lora=rk dh j{kk djus esa ladksp ugha djsxkA ¼xaxk/kj mQZ xaxkjke fo- e-iz- jkT;½	

(SC)…1989

Constitution – Article 226 – Auction Process & Contract – Terms & 
Conditions – Scope of Interference – Held – Petitioners having participated in 
auction process being fully aware of the terms and conditions of policy and 



13INDEX

on acceptance of their bid, legally enforceable contract/agreement having 
been entered, they cannot turn to say that particular clauses of policy are 
illegal – No legal infirmity or violation of any statutory or Constitutional 
provision established – Petitions dismissed. [Maa Vaishno Enterprises Vs. 
State of M.P.]	 (DB)…1577

lafo/kku & vuqPNsn 226 & uhykeh izfØ;k o lafonk & fuca/ku ,oa 'krsZa & 
gLr{ksi dh O;kfIr & vfHkfu/kkZfjr & ;kphx.k us uhfr ds fuca/kuksa ,oa 'krksZa dh iw.kZ :i 
ls tkudkjh gksrs gq, uhykeh izfØ;k esa Hkkx fy;k rFkk mudh cksyh Lohdkj gksus ij] 
fof/kd :i ls izorZuh; lafonk@djkj fd;k x;k] os iyVdj ugha dg ldrs fd uhfr 
ds fof'k"V [kaM voS/k gSa & dksbZ fof/kd deh ;k fdlh dkuwuh vFkok laoS/kkfud mica/k 
dk mYya?ku LFkkfir ugha & ;kfpdk,a [kkfjtA ¼ekWa oS".kksa baVjizkbtsl fo- e-iz- jkT;½	

(DB)…1577

Constitution – Article 226 – Delay & Laches – Effect – Held – Petition 
was filed nearly seven years after the approval for modification was granted 
– Meanwhile 42 out of 52 plots sold and third party interest created – 
Innocent and bonafide plot owners constructed their house and they were not 
even heard before passing such adverse order – Considerable delay has 
resulted into change in position – High Court should not have entertained the 
petition. [M.P. Housing & Infrastructure Development Board Vs. Vijay 
Bodana]	 (SC)…1522

lafo/kku & vuqPNsn 226 & foyac o vfrfoyac & izHkko & vfHkfu/kkZfjr & 
;kfpdk] mikarj.k gsrq vuqeksnu iznku fd;s tkus ds yxHkx lkr o"kZ i'pkr~ izLrqr dh 
xbZ Fkh & bl chp esa] 52 esa ls 42 Hkw[kaMksa dk foØ; fd;k x;k rFkk r`rh; i{kdkj ds 
fgr l`ftr fd;s x;s & csdlwj vkSj ln~Hkkfod Hkw[kaM Lokfe;ksa us muds edku fufeZr 
fd;s rFkk mDr izfrdwy vkns'k ikfjr fd;s tkus ds iwoZ mUgsa lquk Hkh ugha x;k Fkk & 
vf/kd foyac ls fLFkfr esa cnyko ifj.kkfer gqvk gS & mPp U;k;ky; dks ;kfpdk xzg.k 
ugha djuh pkfg, FkhA ¼,e-ih- gkmflax ,.M bUÝkLVªDpj MOgsyiesUV cksMZ fo- fot; 
cksnkuk½	 (SC)…1522

Constitution – Article 226 – Delay & Laches – Maintainability – Held – 
Successive representations would not give a fresh cause of action – Petitioner 
was sleeping over his rights – No explanation for delay – Stale cases cannot be 
re-opened – Respondents cannot be directed to decide representations made 
in respect of stale cases – Petition suffers from delay and laches and is thus 
dismissed. [Chandrapal Singh Sengar Vs. State of M.P.]	 …*19

lafo/kku & vuqPNsn 226 & foyac o vfrfoyac & iks"k.kh;rk & vfHkfu/kkZfjr & 
ckjackj vH;kosnuksa ls u;k okn gsrqd ugha feysxk & ;kph vius vf/kdkjksa ij lksrk jgk 
Fkk & foyac ds fy, dksbZ Li"Vhdj.k ugha & iqjkus izdj.kksa dks iqu% [kksyk ugha tk 
ldrk & iqjkus izdj.kksa ds laca/k esa fn;s x;s vH;kosnuksa dks fofuf'pr djus ds fy, 
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izR;FkhZx.k dks funsf'kr ugha fd;k tk ldrk & ;kfpdk foyac o vfrfoyac ls xzflr gS 
vkSj blfy, [kkfjtA ¼pUnziky flag lsaxj fo- e-iz- jkT;½	 …*19

Constitution – Article 226 – Departmental Enquiry – Scope of 
Interference – Held – Findings of Single Judge on merits of charge, in favour 
of R-4 were not warranted because finding on charge will be recorded by 
enquiry officer/competent authority on conclusion of departmental enquiry 
– At this stage, R-4 cannot be given clean chit especially when entire material 
is not before Court – Observation made by Single Judge set aside. [Neerja 
Shrivastava Vs. State of M.P.]	 (DB)…1532

lafo/kku & vuqPNsn 226 & foHkkxh; tkap & gLr{ksi dh O;kfIr & vfHkfu/kkZfjr 
& vkjksi ds xq.knks"kksa ij] izR;FkhZ ds i{k esa ,dy U;k;k/kh'k ds fu"d"kZ vko';d ugha Fks 
D;ksafd vkjksi ij fu"d"kZ] tkap vf/kdkjh@l{ke izkf/kdkjh }kjk foHkkxh; tkap dh 
lekfIr ij vfHkfyf[kr fd;s tk;saxs & bl izØe ij] izR;FkhZ&4 dks nks"keqDr ugha fd;k 
tk ldrk] fof'k"V :i ls tc U;k;ky; ds le{k laiw.kZ lkexzh ugha gS & ,dy 
U;k;k/kh'k }kjk fd;k x;k laizs{k.k vikLrA ¼uhjtk JhokLro fo- e-iz- jkT;½ 	

(DB)…1532

Constitution – Article 226 – Disciplinary Proceeding – Punishment – 
Principle of Natural Justice – Held – Petitioner has cross examined the 
witnesses – It is not a case of no evidence – Petitioner failed to file reply of 
charge-sheet – No violation of principle of natural justice – Regarding scope 
of interference in matter of punishment inflicted by disciplinary authority, 
Apex Court concluded that it is not proper for High Court to re-appreciate 
the evidence adduced by parties – Petition dismissed. [Anil Pratap Singh Vs. 
State of M.P.]	 …1858

lafo/kku & vuqPNsn 226 & vuq'kklfud dk;Zokgh & n.M & uSlfxZd U;k; dk 
fl)akr & vfHkfu/kkZfjr & ;kph us lkf{k;ksa dk izfrijh{k.k fd;k gS & ;g dksbZ lk{; 
ugha dk izdj.k ugha gS & ;kph] vkjksi i= dk tokc izLrqr djus esa vlQy jgk & 
uSlfxZd U;k; ds fl)kar dk dksbZ mYya?ku ugha & vuq'kklfud izkf/kdkjh }kjk fn;s x;s 
n.M ds ekeys esa gLr{ksi dh O;kfIr ds laca/k esa loksZPp U;k;ky; us fu"df"kZr fd;k fd 
i{kdkjksa }kjk fn;s x;s lk{; dk iqu% ewY;kadu djuk mPp U;k;ky; ds fy, mfpr ugha 
gS & ;kfpdk [kkfjtA ¼vfuy izrki flag fo- e-iz- jkT;½	 …1858

Constitution – Article 226 – Habeas Corpus – Custody of Child – 
Maintainability – Child of 2 years is with grand parents – Mother claiming 
custody of child – Held – Petition of habeas corpus maintainable – Welfare of 
child is of paramount importance – Mother and her parents are well 
educated – It has been observed that child is more than happy with his 
mother, showing more affection towards her than the grand parents – 
Mother, who nurtured the child for nine months in her womb, is certainly 
entitled for custody of child keeping in view the statutory provisions 
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governing the field – Grand parents directed to hand over custody of child to 
mother – Petition allowed. [Anushree Goyal Vs. State of M.P.]	 …1565

lafo/kku & vuqPNsn 226 & canh izR;{khdj.k & ckyd dh vfHkj{kk & 
iks"k.kh;rk & nks o"khZ; ckyd] nknk&nknh ds lkFk gS & eka] ckyd dh vfHkj{kk dk nkok 
dj jgh gS & vfHkfu/kkZfjr & canh izR;{khdj.k ;kfpdk iks"k.kh; & ckyd dk dY;k.k 
loksZifj egRo dk gS & eka vkSj mlds ekrk&firk Hkyh&Hkkafr f'kf{kr gSa & ;g ns[kk x;k 
fd ckyd mldh eka ds lkFk vf/kd [kq'k gS vkSj nknk&nknh ls vf/kd mldh vksj Lusg 
n'kkZrk gS & eka] ftlus ukS ekg rd mlds xHkZ eas ckyd dks ikyk] bl {ks= ij 'kkflr 
dkuwuh mica/kksa dks n`f"Vxr j[krs gq,] ckyd dh vfHkj{kk gsrq fuf'pr :i ls gdnkj gS 
& nknk&nknh dks ckyd dh vfHkj{kk eka dks gLrkarfjr djus ds fy, funsf'kr fd;k 
x;k & ;kfpdk eatwjA ¼vuqJh xks;y fo- e-iz- jkT;½	 …1565

Constitution – Article 226 – Recruitment – Suitability – Judicial Review 
– Scope – Held – Apex Court concluded that in respect of decisions of expert 
bodies like Selection Committee, scope of judicial review is extended to 
examine existence of bias, malafide and arbitrariness whereas in case of 
decision of Screening Committee, scope is confined to existence of malafide 
only – In instant case, decision of Screening Committee is final unless 
malafide established – Court cannot sit in appeal and examine the decision of 
screening committee regarding suitability of candidate. [Virendra Jatav Vs. 
State of M.P.]	 …2104

lafo/kku & vuqPNsn 226 & HkrhZ & mi;qDrrk & U;kf;d iqufoZyksdu & O;kfIr 
& vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k fd fo'ks"kK fudk;ksa ds 
fofu'p;ksa ds laca/k esa] tSls fd p;u lfefr] U;kf;d iqufoZyksdu dh O;kfIr i{kikr] 
dnk'k; ,oa euekusiu dh fo|ekurk ds ijh{k.k dh lhek rd gksrh gS tcfd Nkuchu 
lfefr ds fofu'p; ds izdj.k esa O;kfIr dsoy dnk'k; dh fo|ekurk rd lhfer gS & 
orZeku izdj.k esa] Nkuchu lfefr dk fofu'p; vafre gS tc rd fd dnk'k; LFkkfir 
ugha gksrk & U;k;ky;] vH;FkhZ dh mi;qDrrk ds laca/k esa vihy lquus ugha cSB ldrk 
rFkk Nkuchu lfefr ds fofu'p; dk ijh{k.k ugha dj ldrkA ¼ohjsUnz tkVo fo- e-iz- 
jkT;½	 …2104

Constitution – Article 226 – Scope & Interference – Judicial Review – 
Held – Writ petition filed at the initial stage of investigation – This Court has 
earlier also denied to interfere in matter of search and seizure by way of 
judicial review. [Kanishka Matta (Smt.) Vs. Union of India]	 (DB)…2116

lafo/kku & vuqPNsn 226 & foLrkj o gLr{ksi & U;kf;d iqufoZyksdu & 
vfHkfu/kkZfjr & fjV ;kfpdk] vUos"k.k ds izkjafHkd izØe ij izLrqr dh xbZ & bl 
U;k;ky; us iwoZ esa Hkh ryk'kh vkSj tCrh ds ekeys esa] U;kf;d iqufoZyksdu ds ek/;e ls 
gLr{ksi djus ls badkj fd;k gSA ¼dfu"dk eV~Vk ¼Jherh½ fo- ;wfu;u vkWQ bafM;k½	

(DB)…2116
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Constitution – Article 226 – Scope & Jurisdiction – Disputed Question 
of Facts – Held – Disputed question of facts cannot be decided by this Court 
while exercising the power under Article 226 of Constitution. [Ekkisvi Sadi 
Grah Nirman Sehkari Samiti Vs. State of M.P.]	 …*17

lafo/kku & vuqPNsn 226 & O;kfIr o vf/kdkfjrk & fookfnr rF;ksa dk iz'u & 
vfHkfu/kkZfjr & bl U;k;ky; }kjk lafo/kku ds vuqPNsn 226 ds varxZr 'kfDr dk iz;ksx 
djrs le;] fookfnr rF;ksa ds iz'u fofuf'pr ugha fd;s tk ldrsA ¼bDdhloh lnh x`g 
fuekZ.k lgdkjh lfefr fo- e-iz- jkT;½	 …*17

Constitution – Article 226 – Scope & Jurisdiction – Held – Court 
cannot supervise the investigation. [Vidhya Devi (Smt.) Vs. State of M.P.]	

…1552

lafo/kku & vuqPNsn 226 & O;kfIr o vf/kdkfjrk & vfHkfu/kkZfjr & U;k;ky; 
vUos"k.k dk i;Zos{k.k ugha dj ldrkA ¼fo|k nsoh ¼Jherh½ fo- e-iz- jkT;½	 …1552

Constitution – Article 226 – See – Representation of the People Act, 
1951, Sections 81, 100 & 101 [Vishnu Kant Sharma Vs. Chief Election 
Commissioner]	 …2130

lafo/kku & vuqPNsn 226 & ns[ksa & yksd Áfrfuf/kRo vf/kfu;e] 1951] /kkjk,¡ 
81] 100 o 101 ¼fo".kq dkar 'kekZ fo- phQ bysD'ku dfe'uj½	 …2130

Constitution – Article 226 and Contract Act (9 of 1872), Section 2(b) & 5 
– Writ Jurisdiction – Scope – Held – Apex Court concluded that jurisdiction of 
High Court under Article 226 was not intended to facilitate avoidance of 
obligations voluntarily incurred – Once the offer is accepted on terms and 
conditions mentioned therein, a complete contract comes into existence and 
offer or cannot be permitted to wriggle out of contractual obligations arising 
out of the acceptance of his bid by a petition under Article 226 of 
Constitution. [Maa Vaishno Enterprises Vs. State of M.P.]	 (DB)…1577

lafo/kku & vuqPNsn 226 ,oa lafonk vf/kfu;e ¼1872 dk 9½] /kkjk 2¼b½ o 5 & 
fjV vf/kdkfjrk & O;kfIr & vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k fd 
vuqPNsn 226 ds varxZr mPp U;k;ky; dh vf/kdkfjrk dk vk'k; LosPNkiwoZd ogu 
fd;s x;s nkf;Roksa ls cpus dh lqfo/kk nsus ds fy, ugha gS & ,d ckj izLrko dks mlesa 
mfYyf[kr fuca/kuksa ,oa 'krksZa ij Lohdkj fd;k x;k gS] ,d laiw.kZ lafonk vfLrRo esa 
vkrh gS vkSj izLrkodrkZ dks lafo/kku ds vuqPNsn 226 ds varxZr ,d ;kfpdk }kjk 
mldh cksyh dh Lohd`fr ls mRiUu lafonkRed nkf;Roksa ls cp fudyus ds fy, vuqefr 
ugha nh tk ldrhA ¼ekWa oS".kksa baVjizkbtsl fo- e-iz- jkT;½	 (DB)…1577

Constitution – Article 226 and Guardians and Wards Act (8 of 1890) 
Section 4 – Habeas Corpus – Custody of Child – Jurisdiction – Applicability on 
Foreign National – Held – Though child is a USA citizen, but mother is an 
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Indian Citizen and she do have the legal right to file writ petition under 
Article 226 and pray issuance of writ of Habeas Corpus – Court will not 
throw away the petition on ground of jurisdiction or on ground of alternative 
remedy available under Guardians and Wards Act, 1890. [Anushree Goyal 
Vs. State of M.P.]	 …1565

lafo/kku & vuqPNsn 226 ,oa laj{kd vkSj ÁfrikY; vf/kfu;e ¼1890 dk 8½] 
/kkjk 4 & canh izR;{khdj.k & ckyd dh vfHkj{kk & vf/kdkfjrk & fons'kh ukxfjd ij 
iz;ksT;rk & vfHkfu/kkZfjr & ;|fi ckyd ;w ,l , ¼la;qDr jkT; vesfjdk½ dk ukxfjd 
gS] fdarq] eka ,d Hkkjrh; ukxfjd gS vkSj mls vuqPNsn 226 ds varxZr fjV ;kfpdk 
izLrqr djus ,oa canh izR;{khdj.k dh fjV tkjh fd;s tkus dh izkFkZuk djus dk fof/kd 
vf/kdkj gS & U;k;ky;] vf/kdkfjrk ds vk/kkj ij ;k laj{kd ,oa izfrikY; vf/kfu;e] 
1890 ds varxZr oSdfYid mipkj miyC/k gksus ds vk/kkj ij ;kfpdk vLohdkj ugha 
djsxkA ¼vuqJh xks;y fo- e-iz- jkT;½	 …1565

Constitution – Article 226 and Hindu Minority and Guardianship Act 
(32 of 1956), Section 6 – Custody of Minor Child – Power of Attorney – Held – 
Child is aged about 2 years, thus in view of Section 6 of Act of 1956, child has 
to be given in custody of the mother – Power of Attorney given by father of 
child to grand parents to look after the child – Such procedure/document do 
not create any right in favour of grand parents. [Anushree Goyal Vs. State of 
M.P.]	 …1565

lafo/kku & vuqPNsn 226 ,oa fgUnw vÁkIro;rk vkSj laj{kdrk vf/kfu;e] ¼1956 
dk 32½] /kkjk 6 & vo;Ld ckyd dh vfHkj{kk & eq[rkjukek & vfHkfu/kkZfjr & ckyd 
yxHkx 2 o"kZ dh mez dk gS] vr% 1956 ds vf/kfu;e dh /kkjk 6 dks n`f"Vxr j[krs gqq,] 
ckyd dks eka dh vfHkj{kk esa nsuk gksxk & ckyd ds firk }kjk ckyd dh ns[kHkky gsrq 
nknk&nknh dks eq[rkjukek fn;k x;k & mDr izfØ;k@nLrkost] nknk&nknh ds i{k esa 
dksbZ vf/kdkj l`ftr ugha djrsA ¼vuqJh xks;y fo- e-iz- jkT;½	 …1565

Constitution – Article 226 and Minor Mineral Rules, M.P. 1996, Rule 6, 
Schedule I, Serial No. 6 – Auction – Scope – Apex Court concluded that Court 
cannot mandate one method to be followed in all facts and circumstances – 
Auction, an economic choice of disposal of natural resources, is not a 
constitutional mandate – Court can test the legality and constitutionality of 
these methods when questioned and give a constitutional answer as to which 
methods are ultra vires and intra vires the provision of Constitution. [Trinity 
Infrastructure (M/s) Vs. State of M.P.]	 (FB)…2024

lafo/kku & vuqPNsn 226 ,oa xkS.k [kfut fu;e] e-Á- 1996] fu;e 6] vuqlwph 
I] vuqØekad 6 & uhykeh & O;kfIr & loksZPp U;k;ky; us fu"df"kZr fd;k fd U;k;ky; 
lHkh rF;ksa ,oa ifjfLFkfr;ksa esa ,d gh i)fr dk ikyu djus dh vkKk ugha ns ldrk & 
uhykeh] izkd`frd lalk/kuksa ds fuiVku dk ,d vkfFkZd pquko gS] ,d laoS/kkfud vkKk 
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ugha gS & U;k;ky;] bu i)fr;ksa ij iz'u mBk;s tkus ij mldh oS/krk ,oa laoS/kkfudrk 
dk ijh{k.k dj ldrk gS vkSj ,d laoS/kkfud mRrj ns ldrk gS fd dkSulh i)fr;ka 
lafo/kku ds mica/k ds vf/kdkjkrhr gS vkSj dkSulh 'kfDr ds v/khuA ¼fVªfuVh 
bUÝkLVªDpj ¼es-½ fo- e-iz- jkT;½	 (FB)…2024

Constitution – Article 226(2) – Territorial Jurisdiction – Held – As per 
Article 226(2) of Constitution, even if a part of cause of action has arisen 
within the territory of this Bench, petition is maintainable – Full Bench of 
this Court opined that cause of action would arise at a place where impugned 
order is made and also at a place where its consequence fall on person 
concerned – In present case, consequence of impugned order has fallen on 
petitioner at Sehore – Petition is maintainable. [Virendra Jatav Vs. State of 
M.P.]	 …2104

lafo/kku & vuqPNsn 226¼2½ & {ks=h; vf/kdkfjrk & vfHkfu/kkZfjr & lafo/kku ds 
vuqPNsn 226¼2½ ds vuqlkj bl U;k;ihB ds {ks= ds Hkhrj ;fn okn gsrqd dk ,d Hkkx 
Hkh mRiUu gqvk gS] ;kfpdk iks"k.kh; gS & bl U;k;ky; dh iw.kZ U;k;ihB dk er gS fd 
okn gsrqd ml LFkku ij mRiUu gksxk tgka vk{ksfir vkns'k fd;k x;k gS vkSj ml LFkku 
ij Hkh tgka lacaf/kr O;fDr ij mlds ifj.kke gksrs gSa & orZeku izdj.k esa] ;kph ij 
vk{ksfir vkns'k dk ifj.kke lhgksj esa gqvk gS & ;kfpdk iks"k.kh; gSA ¼ohjsUnz tkVo fo- 
e-iz- jkT;½	 …2104

Constitution – Article 227 – Scope & Jurisdiction – Compromise Decree 
– Held – While exercising power under Article 227, a compromise decree 
cannot be passed in favour of parties. [Mohar Singh Vs. Gajendra Singh]	

…*18

lafo/kku & vuqPNsn 227 & foLrkj ,oa vf/kdkfjrk & le>kSrk fMØh & 
vfHkfu/kkZfjr & vuqPNsn 227 ds varxZr 'kfDr dk iz;ksx djrs le;] i{kdkjksa ds i{k esa 
le>kSrk fMØh ikfjr ugha dh tk ldrhA ¼eksgj flag fo- xtsUnz flag½	 …*18

Constitution – Article 227 – Scope & Jurisdiction – Reliefs – Held – This 
Court cannot travel beyond the relief prayed by petitioner. [Sumedha 
Vehicles Pvt. Ltd. (M/s) Vs. Central Government Industrial Tribunal]	

…2081

lafo/kku & vuqPNsn 227 & O;kfIr o vf/kdkfjrk & vuqrks"k & vfHkfu/kkZfjr & 
;g U;k;ky;] ;kph }kjk fuosfnr vuqrks"k ls ijs ugha tk ldrkA ¼lqes/kk OghdYl izk- 
fy- ¼es-½ fo- lsUVªy xOgesZaV baMfLVª;y fVªC;wuy½	 …2081

Constitution – Article 299(1) and Excise Act, M.P. (2 of 1915), Section 
18 – Statutory Contract – Scope – Held – State Government u/S 18 has 
exclusive privilege of manufacturing, selling and possessing intoxicants for 
consideration – Excise Contract under the Excise Act, which comes into 
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being on acceptance of bid, is a statutory contract falling outside the purview 
of Article 299(1) of Constitution. [Maa Vaishno Enterprises Vs. State of M.P.]	

(DB)…1577

lafo/kku & vuqPNsn 299¼1½ ,oa vkcdkjh vf/kfu;e] e-Á- ¼1915 dk 2½] /kkjk 18 
& dkuwuh lafonk & O;kfIr & vfHkfu/kkZfjr & jkT; ljdkj dks /kkjk 18 ds varxZr] 
izfrQykFkZ] eknd inkFkksZa ds fofuekZ.k] foØ; ,oa dCts esa j[kus dk vuU; fo'ks"kkf/kdkj 
izkIr gS & vkcdkjh vf/kfu;e ds varxZr vkcdkjh lafonk] tks fd cksyh dh Lohd`fr ij 
vfLrRo esa vkrh gS] ,d dkuwuh lafonk gS tks lafo/kku ds vuqPNsn 299¼1½ ds dk;Z{ks= ls 
ckgj gSA ¼ekWa oS".kksa baVjizkbtsl fo- e-iz- jkT;½	 (DB)…1577

Contract Act (9 of 1872), Section 2(b) & 5 – Liquor Trade – Contract – 
Offer & Counteroffer – Conditional/Provisional Acceptance – Effect – Held – 
Power of acceptance of offeree can be terminated, if offeree, instead of 
accepting the offer, makes a counteroffer, because it is new offer which varies 
the terms of original offer – Similarly, conditional or qualified/ partial 
acceptance changes the original terms of an offer and operates as 
counteroffer – In present case, acceptance communicated to petitioners was 
neither a provisional acceptance nor a conditional/qualified acceptance – No 
new offer made to petitioners which alters the original offer – Conditions of 
issue of licence  such as security deposit in form of bank guarantee, post 
dated cheques as additional security or execution of counter part agreement, 
cannot be treated to be a counteroffer. [Maa Vaishno Enterprises Vs. State of 
M.P.]	 (DB)…1577

lafonk vf/kfu;e ¼1872 dk 9½] /kkjk 2¼b½ o 5 & efnjk O;kikj & lafonk & 
izLrko o izfr&izLrko & l'krZ@vuafre Lohd`fr & izHkko & vfHkfu/kkZfjr & izLrko 
djus okys dh Lohd`fr dh 'kfDr lekIr gks ldrh gS ;fn izLrko djus okyk] izLrko 
Lohdkj djus dh ctk, izfr izLrko djrk gS] D;ksafd ;g ,d u;k izLrko gS tks fd ewy 
izLrko ds fuca/kuksa dks ifjofrZr djrk gS & blh izdkj] l'krZ ;k lkis{k@vkaf'kd 
Lohd`fr] izLrko ds ewy fuca/kuksa dks cnyrh gS vkSj izfr izLrko ds :i esa izofrZr gksrh 
gS & orZeku izdj.k esa] ;kphx.k dks lalwfpr Lohd`fr u rks vuafre Lohd`fr gS u gh 
l'krZ@lkis{k Lohd`fr gS & ;kphx.k dks dksbZ u;k izLrko ugha fd;k x;k tks ewy 
izLrko ifjofrZr djrk gks & vuqKfIr tkjh djus dh 'krsZa tSls fd cSad xkjaVh ds :i esa 
izfrHkwfr fu{ksi] vfrfjDr izfrHkwfr ds :i esa vkxs dh rkjh[k Mys psd ;k izfrys[k djkj 
dk fu"iknu] ,d izfr izLrko ugha ekuk tk ldrkA ¼ekWa oS".kksa baVjizkbtsl fo- e-iz- 
jkT;½	 (DB)…1577

Contract Act (9 of 1872), Section 2(b) & 5 – See – Constitution – Article 
226 [Maa Vaishno Enterprises Vs. State of M.P.]	 (DB)…1577

lafonk vf/kfu;e ¼1872 dk 9½] /kkjk 2¼b½ o 5 & ns[ksa & lafo/kku & vuqPNsn 
226 ¼ekWa oS".kksa baVjizkbtsl fo- e-iz- jkT;½	 (DB)…1577
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Contract Act (9 of 1872), Section 2(b) & 5 – Tender Conditions – Apex 
Court concluded that Court is not the best judge to say which tender 
conditions would be better and it is left to discretion of authority calling the 
tender – Petitioner having participated in tender knowing fully provisions of 
policy cannot subsequently say that those conditions are arbitrary and 
illegal. [Maa Vaishno Enterprises Vs. State of M.P.]	 (DB)…1577

lafonk vf/kfu;e ¼1872 dk 9½] /kkjk 2¼b½ o 5 & fufonk 'krsZa & loksZPp 
U;k;ky; us fu"df"kZr fd;k fd U;k;ky; ;g crkus ds fy, loksZRre U;k;k/kh'k ugha fd 
dkSulh fufonk 'krsZa csgrj gksxh vkSj ;g ml izkf/kdkjh ds foosdkf/kdkj ij NksM+k x;k 
gS ftlus fufonk cqykbZ gS & ;kph ftlus uhfr ds mica/kksa dk iw.kZ :i ls Kku gksrs gq, 
fufonk eas Hkkx fy;k] i'pkr~orhZ :i ls ;g ugha dg ldrk fd os 'krsZa euekuh ,oa 
voS/k gSaA ¼ekWa oS".kksa baVjizkbtsl fo- e-iz- jkT;½	 (DB)…1577

Contract Act (9 of 1872), Section 2(b) & 5 – Validity of Contract – Offer 
& Acceptance – Held – Although an offer does not create any legal obligations 
but after communication of its acceptance is complete, it turns into a promise 
and becomes irrevocable – Acceptance of offer of petitioners, (through e-
auction or renewal/lottery) were communicated by respondents and till that 
date, there was no withdrawal or any objection regarding revaluation of 
auction process – Contract concluded. [Maa Vaishno Enterprises Vs. State of 
M.P.]	 (DB)…1577

lafonk vf/kfu;e ¼1872 dk 9½] /kkjk 2¼b½ o 5 & lafonk dh fof/kekU;rk & 
izLrko o Lohd`fr & vfHkfu/kkZfjr & ;|fi ,d izLrko fdlh fof/kd ck/;rk dks l`ftr 
ugha djrk ijarq mldh Lohd`fr dh lalwpuk iw.kZ gksus ds i'pkr~] og opu esa ifjofrZr 
gks tkrk gS vkSj vizfrlagj.kh; cu tkrk gS & ;kphx.k ds izLrko dh Lohd`fr ¼ }kjk 
bZ&uhykeh ;k uohdj.k@ykWVjh½ dks izR;FkhZx.k }kjk lalwfpr fd;k x;k Fkk ,oa ml 
fnukad rd uhykeh izfØ;k ds iqueZwY;kadu ds laca/k esa dksbZ vk{ksi ;k okilh ugha Fkh & 
lafonk lekIrA ¼ekWa oS".kksa baVjizkbtsl fo- e-iz- jkT;½	 (DB)… 1577

Contract Act (9 of 1872), Section 2(b) & 5 and Disaster Management Act 
(53 of 2005), Section 6(2)(i) & 10(2)(i) – Liquor Trade – Enforceable Contract – 
Excise Policy 2020-21 – Covid-19 Pandemic – Validity of Contract – Held – For 
an enforceable contract, there must be an offer and an unconditional and 
definite acceptance thereof – Acceptance of offer was communicated to 
petitioner and as per Policy, essential requirements have been complied with 
and mandatory payments in terms of acceptance letters, have been made by 
many petitioners during lockdown period only – Contract is concluded and 
is binding on petitioners, they cannot withdraw or revoke the same on 
pretext that no licence was issued by respondents prior to or on date of 
commencement of licence period or that the licence was issued without 
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complying conditions stipulated in Excise Policy or Excise Act – Petitions 
dismissed. [Maa Vaishno Enterprises Vs. State of M.P.]	 (DB)…1577

lafonk vf/kfu;e ¼1872 dk 9½] /kkjk 2¼b½ o 5 ,oa vkink izca/ku vf/kfu;e 
¼2005 dk 53½] /kkjk 6¼2½¼i½ o 10¼2½¼i½ & efnjk O;kikj & izorZuh; lafonk & vkcdkjh 
uhfr 2020&21 & dksfoM&19 egkekjh & lafonk dh fof/kekU;rk & vfHkfu/kkZfjr & ,d 
izorZuh; lafonk gsrq ,d izLrko rFkk mldh ,d fcuk 'krZ ,oa fuf'pr Lohd`fr gksuh 
pkfg, & ;kph dks izLrko dh Lohd`fr lalwfpr dh xbZ Fkh vkSj uhfr ds vuqlkj] 
vko';d vis{kkvksa dk vuqikyu fd;k x;k rFkk dsoy ykWdMkmu vof/k ds nkSjku dbZ 
;kphx.k }kjk] Lohd`fr i=ksa ds fuca/kuksa esa vkKkid Hkqxrku fd;k x;k gS & lafonk iw.kZ 
gqbZ gS rFkk ;kphx.k ij ck/;dkjh gS] os mDr dks bl cgkus ls okfil ;k izfrlag`r ugha 
dj ldrs fd vuqKfIr vof/k dh frfFk dks ;k mlls iwoZ izR;FkhZx.k }kjk dksbZ vuqKfIr 
tkjh ugha dh xbZ Fkh ;k ;g fd vuqKfIr dks vkcdkjh  uhfr ;k vkcdkjh vf/kfu;e esa 
vuqc) 'krksZa dk vuqikyu fd;s fcuk tkjh fd;k x;k Fkk & ;kfpdk,a [kkfjtA ¼ekWa 
oS".kksa baVjizkbtsl fo- e-iz- jkT;½	 (DB)…1577

Contract Act (9 of 1872), Section 56 – Covid-19 Pandemic – Performance 
of Contract – Unlawful/Frustrated/Unworkable – Held – It cannot be said that 
contract between parties had become totally unworkable, impossible, 
frustrated and unlawful to perform – It was only a case of hardship and 
interruption in operation of liquor shops for only about two months for 
which State, vide amendment in policy has given an option to extend the 
period of licence by two months – State granted several relaxations and 
waiver of licence fee etc – MRP of liquor was also increased to cover the loss – 
Petitioners cannot claim that they are excused from performance of contract 
– For application of Section 56, the entire contract must become impossible 
to perform. [Maa Vaishno Enterprises Vs. State of M.P.]	 (DB)…1577

lafonk vf/kfu;e ¼1872 dk 9½] /kkjk 56 & dksfoM&19 egkekjh & lafonk dk 
ikyu & fof/kfo:)@fu"Qy@vlk/; & vfHkfu/kkZfjr & ;g ugha dgk tk ldrk fd 
i{kdkjksa ds chp gqbZ lafonk] ikyu gsrq iw.kZ :i ls vlk/;] vlaHko] fu"Qy ,oa 
fof/kfo:) gks xbZ Fkh & og dsoy dfBukbZ dk vkSj yxHkx dsoy nks ekg ds fy, efnjk 
nqdkuksa ds pykus esa :dkoV dk ,d izdj.k gS] ftlds fy, jkT; us uhfr esa la'kks/ku 
}kjk vuqKfIr vof/k nks ekg ds fy, c<+kus dk fodYi fn;k gS & jkT; us dbZ 
f'kfFkyhdj.k ,oa vuqKfIr 'kqYd bR;kfn dk vf/kR;tu iznku fd;s & gkfu dh HkjikbZ 
gsrq efnjk dk vf/kdre [kqnjk ewY; Hkh c<+k;k x;k Fkk & ;kphx.k] lafonk dk ikyu 
djus ls mUgsa ekQh fn;s tkus dk nkok ugha dj ldrs & /kkjk 56 ds vkosnu gsrq laiw.kZ 
lafonk] ikyu ds fy, vlaHko gks tkuh pkfg,A ¼ekWa oS".kksa baVjizkbtsl fo- e-iz- jkT;½	

(DB)…1577

Contract Act (9 of 1872), Section 56 and Excise Policy 2020-21, Clause 
48 – Applicability – Performance of Contract – “Force Majeure” Event – Held 
– Apex Court concluded that Section 56 applies only when parties have not 
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provided for as to what would happen when contract becomes impossible to 
perform – In present case, consequences of non-performance of contract are 
clearly depicted in the policy – By virtue of clause 48 “force majeure” 
condition was expressly and impliedly within contemplation of parties and 
thus Section 56 of Contract Act cannot be invoked. [Maa Vaishno 
Enterprises Vs. State of M.P.]	 (DB)…1577

lafonk vf/kfu;e ¼1872 dk 9½] /kkjk 56 ,oa vkcdkjh uhfr 2020&21] [kaM 48 
& iz;ksT;rk & lafonk dk ikyu & **vizR;kf'kr ?kVuk** & vfHkfu/kkZfjr & loksZPp 
U;k;ky; us fu"df"kZr fd;k fd /kkjk 56 dsoy rc ykxw gksrh gS tc i{kdkjksa us bl ckjs 
esa mica/k ugha fd;k gks fd tc lafonk ikyu vlaHko gks tk,a rc D;k gksxk & orZeku 
izdj.k eas] uhfr esa Li"V :i ls] lafonk dk ikyu u gksus ds ifj.kke of.kZr fd;s x;s gSa 
& [kaM 48 ds dkj.k ls **vizR;kf'kr ?kVuk** dh 'krZ vfHkO;Dr :i ls rFkk foof{kr :i 
ls i{kdkjksa ds fparu eas Fkh vkSj blfy, lafonk vf/kfu;e dh /kkjk 56 dk voyac ugha 
fy;k tk ldrkA ¼ekWa oS".kksa baVjizkbtsl fo- e-iz- jkT;½	 (DB)…1577

Co-operative Societies Act, M.P. 1960 (17 of 1961), Section 64 – 
Recovery of Amount – Recovery of money, fraudulently deposited in account 
of petitioners – Held – Dispute u/S 64 filed by Co-operative Society for 
recovery of said amount, subsequent to impugned notice, when petitioners 
failed to deposit the same in compliance of said notice – It cannot be said that 
notice was bad in law as dispute u/S 64 is pending – Petition dismissed. 
[Vidhya Devi (Smt.) Vs. State of M.P.]	 …1552

lgdkjh lkslk;Vh vf/kfu;e] e-iz- 1960 ¼1961 dk 17½] /kkjk 64 & jkf'k dh 
olwyh & ;kphx.k ds [kkrs esa diViw.kZ :Ik ls tek jde dh olwyh & vfHkfu/kkZfjr & 
lgdkjh lkslkbZVh }kjk] mDr jkf'k dh olwyh gsrq] vk{ksfir uksfVl ds rRi'pkr~ tc 
;kphx.k mDr uksfVl ds vuqikyu eas mls tek djus esa vlQy jgs] /kkjk 64 ds varxZr 
fookn izLrqr fd;k x;k & ;g ugha dgk tk ldrk fd uksfVl] fof/k esa vuqfpr Fkk 
D;ksafd /kkjk 64 ds varxZr fookn yafcr gS & ;kfpdk [kkfjtA ¼fo|k nsoh ¼Jherh½ fo- 
e-iz- jkT;½	 …1552

Co-operative Societies Act, M.P. 1960 (17 of 1961), Section 64 – 
Simultaneous Criminal Prosecution – Held – It is well settled that criminal 
prosecution cannot be quashed only on ground that civil suit is pending – 
Civil suit and criminal proceedings can go simultaneously – If co-operative 
society decides to launch criminal prosecution against petitioner, same 
cannot be quashed merely on ground that dispute u/S 64 is pending. [Vidhya 
Devi (Smt.) Vs. State of M.P.]	 …1552

lgdkjh lkslk;Vh vf/kfu;e] e-iz- 1960 ¼1961 dk 17½] /kkjk 64 & ,d lkFk 
nkf.Md vfHk;kstu & vfHkfu/kkZfjr & ;g lqLFkkfir gS fd nkf.Md vfHk;kstu dks ek= 
bl vk/kkj ij vfHk[kafMr ugha fd;k tk ldrk fd flfoy okn yafcr gS & flfoy okn 
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,oa nkf.Md dk;Zokfg;ka ,d lkFk py ldrh gSa & ;fn lgdkjh lkslkbZVh] ;kph ds 
fo:) nkf.Md vfHk;kstu pykus dk fofu'p; djrh gS] mls ek= bl vk/kkj ij fd 
/kkjk 64 ds varxZr fookn yafcr gS] vfHk[kafMr ugha fd;k tk ldrkA ¼fo|k nsoh 
¼Jherh½ fo- e-iz- jkT;½	 …1552

Country Spirit Rules, M.P., 1995, Rule 4(4) & 11 – Tender Notice – 
Violation of Conditions – Held – Any condition mentioned in tender notice 
shall be an integral part of contract granted under Rules of 1995 – Bidder 
cannot wriggle out of the contractual obligations – In view of Rule 11, 
violation of tender notice shall be violation of Rule 4(4) of the Rules of 1995. 
[Gwalior Alcobrew Pvt. Ltd. Vs. State of M.P.]	 …1841

ns'kh fLifjV fu;e] e-iz-] 1995] fu;e 4¼4½ o 11 & fufonk uksfVl & 'krksZa dk 
mYya?ku & vfHkfu/kkZfjr & fufonk uksfVl esa mfYyf[kr dksbZ Hkh 'krZ] 1995 ds fu;eksa 
ds varxZr eatwj dh xbZ lafonk dk ,d vfHkUu fgLlk jgsxh & cksyh yxkus okyk 
lafonkRed ck/;rkvksa ls cp fudy ugha ldrk & fu;e 11 dks n`f"Vxr j[krs gq,] 
fufonk uksfVl dk mYya?ku] 1995 ds fu;eksa ds fu;e 4¼4½ dk mYya?ku gksxkA 
¼Xokfy;j ,Ydksczho izk- fy- fo- e-iz- jkT;½	 …1841

Country Spirit Rules, M.P., 1995, Rule 12 – Penalty – Concept – Held – 
Penalty is not imposed by way of punishment for committing any offence, but 
it is imposed for better enforcement of provisions of law. [Gwalior Alcobrew 
Pvt. Ltd. Vs. State of M.P.]	 …1841

ns'kh fLifjV fu;e] e-iz-] 1995] fu;e 12 & 'kkfLr & ladYiuk & vfHkfu/kkZfjr 
& fdlh vijk/k dks dkfjr djus ds fy, 'kkfLr n.M ds ek/;e ls vf/kjksfir ugha dh 
tkrh gS cfYd ;g fof/k ds mica/kksa ds csgrj izorZu ds fy, vf/kjksfir dh tkrh gSA 
¼Xokfy;j ,Ydksczho izk- fy- fo- e-iz- jkT;½	 …1841

Country Spirit Rules, M.P., 1995, Rule 4(4) & 12 – Penalty – Held – Non 
maintenance of atleast 25% of minimum stock in glass bottles amounts to 
violation of Rule 4(4) of the Rules of 1995 – Penalty rightly imposed under 
Rule 12 of the Rules of 1995 – Petitions dismissed. [Gwalior Alcobrew Pvt. 
Ltd. Vs. State of M.P.]	 …1841

ns'kh fLifjV fu;e] e-iz-] 1995] fu;e 4¼4½ o 12 & 'kkfLr & vfHkfu/kkZfjr & 
dkap dh cksryksa esa de ls de 25 izfr'kr dk U;wure LVkWd cuk, u j[kuk 1995 ds 
fu;eksa ds fu;e 4¼4½ ds mYya?ku dh dksfV esa vkrk gS & 1995 ds fu;eksa ds fu;e 12 ds 
varxZr 'kkfLr mfpr :i ls vf/kjksfir dh xbZ & ;kfpdk,¡ [kkfjtA ¼Xokfy;j 
,Ydksczho izk- fy- fo- e-iz- jkT;½	 …1841

Criminal Practice – Closure Report – Notice to Complainant – Held – 
After the closure report is filed, the Court shall issue notice to the 
complainant. [Vijay Singh Vs. State of M.P.]	 …1959
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nkf.Md i)fr & [kkRek izfrosnu & ifjoknh dks uksfVl & vfHkfu/kkZfjr & 
[kkRek izfrosnu izLrqr gksus ds i'pkr~] U;k;ky; ifjoknh dks uksfVl tkjh djsxkA 
¼fot; flag fo- e-iz- jkT;½	 …1959

Criminal Practice – Complaint Case – Held – After the dismissal of 
complaint, if complainant challenges the order, then the persons arrayed as 
accused are required to be heard. [Vijay Singh Vs. State of M.P.]	 …1959

nkf.Md i)fr & ifjokn izdj.k & vfHkfu/kkZfjr & ifjokn dh [kkfjth gksus ds 
i'pkr~] ;fn ifjoknh vkns'k dks pqukSrh nsrk gS] rc vfHk;qDr ds :i esa nks"kkjksfir fd;s 
x;s O;fDr;ksa dks lquk tkuk visf{kr gSA ¼fot; flag fo- e-iz- jkT;½	 …1959

Criminal Practice – Conviction – Grounds – Held – Conviction cannot 
be based on conjectures and surmises to conclude on preponderance of 
probabilities, the guilt of appellant without establishing the same beyond 
reasonable doubt. [Gangadhar @ Gangaram Vs. State of M.P.]	 (SC)…1989

nkf.Md i)fr & nks"kflf) & vk/kkj & vfHkfu/kkZfjr &  vihykFkhZ dh nksf"krk 
dks ;qfDr;qDr lansg ls ijs LFkkfir fd;s fcuk vf/klaHkkO;rkvksa dh izcyrk ij fu"df"kZr 
djus ds fy, nks"kflf) dks] vuqekuksa ,oa vVdyksa ij vk/kkfjr ugha fd;k tk ldrkA 
¼xaxk/kj mQZ xaxkjke fo- e-iz- jkT;½	 (SC)…1989

Criminal Practice – FIR – Jurisdiction of Police – Held – There cannot 
be two FIRs for the same offence – During investigation, if police finds 
involvement of petitioners in the offence, it has the jurisdiction to implicate 
those persons as accused – In instant case, society is not required to lodge 
separate FIR against petitioners. [Vidhya Devi (Smt.) Vs. State of M.P.]	

…1552

nkf.Md i)fr & izFke lwpuk izfrosnu & iqfyl dh vf/kdkfjrk & 
vfHkfu/kkZfjr & ,d gh vijk/k gsrq nks izFke lwpuk izfrosnu ugha gks ldrs & vUos"k.k 
ds nkSjku] ;fn iqfyl vijk/k esa ;kphx.k dh lafyIrrk ikrh gS] mls mu O;fDr;ksa dks 
vfHk;qDr ds :Ik eas vkfyIr djus dh vf/kdkfjrk gS & orZeku izdj.k esa] lkslkbZVh dks 
;kphx.k ds fo:) i`Fkd izFke lwpuk izfrosnu ntZ djkuk visf{kr ughaA ¼fo|k nsoh 
¼Jherh½ fo- e-iz- jkT;½	 …1552

Criminal Practice – Police Closure Report – Procedure – Held – Police 
officers deliberately retained the closure report on frivolous ground with 
solitary intention to give undue advantage to accused and did not file it 
before Court – Magistrate was also aware of the fact of preparation of 
closure report by police but did not direct them to file the same – Police 
cannot keep closure report in police station – Procedure adopted by 
Magistrate is in utter disregard to provisions of Cr.P.C. – Impugned order set 
aside – Matter remanded to Magistrate for decision afresh – Application 
allowed. [Vijay Singh Vs. State of M.P.]	 …1959
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nkf.Md i)fr & iqfyl [kkRek izfrosnu & izfØ;k & vfHkfu/kkZfjr & 
iqfyl us vfHk;qDr dks vuqfpr ykHk igqapkus ds ,dek= vk'k; ls rqPN vk/kkj ij [kkRek 
izfrosnu tku&cw>dj vius ikl j[kk rFkk bls U;k;ky; ds le{k izLrqr ugha fd;k & 
iqfyl }kjk [kkRek izfrosnu rS;kj djus ds rF; ls eftLVªsV Hkh voxr Fkk ijarq mlus 
mUgsa mDr dks izLrqr djus gsrq funsf'kr ugha fd;k & iqfyl] [kkRek izfrosnu dks iqfyl 
Fkkus esa ugha j[k ldrh & eftLVªsV }kjk viukbZ xbZ izfØ;k na-iz-la- ds mica/kksa dh ?kksj 
vogsyuk gS & vk{ksfir vkns'k vikLr & ekeyk u;s fljs ls fofu'p; djus gsrq 
eftLVªsV dks izfriszf"kr & vkosnu eatwjA ¼fot; flag fo- e-iz- jkT;½	 …1959

Criminal Practice – Recovery of Article – Inference against Accused – 
Held – In case of recovery of article, if person accused of committing offence 
other than theft (such as murder), there are tests to establish the offence – 
Tests enumerated. [Sonu @ Sunil Vs. State of M.P.]	 (SC)…1816

nkf.Md i)fr & oLrq dh cjkenxh & vfHk;qDr ds fo:) fu"d"kZ & 
vfHkfu/kkZfjr & oLrq dh cjkenxh ds izdj.k esa] ;fn O;fDr dks pksjh ds vykok vU; 
vijk/k ¼tSls fd gR;k½ dkfjr djus dk vfHk;qDr cuk;k x;k gS] vijk/k LFkkfir djus 
ds fy, ijh{k.k fn;s x;s gS & ijh{k.k izxf.kr fd;s x;sA ¼lksuw mQZ lquhy fo- e-iz- 
jkT;½	 (SC)…1816

Criminal Procedure Code, 1973 (2 of 1974), Section 125 – Quantum – 
Income of Husband & Wife – Burden of proof – Held – U/S 125 Cr.P.C., 
burden lies on husband to prove his income and liability – Wife's income is 
Rs. 34,707 p.m. whereas husband's income is Rs. 26,127 p.m. – Husband and 
wife both earning member are responsible for maintenance of daughter – 
Trial Court granted Rs. 5000 to daughter which, looking to present status of 
economy, is justified – No interference required. [Badri Prasad Jharia Vs. 
Ku. Vatsalya Jharia]	 …1755

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 125 & ek=k & ifr o iRuh dh 
vk; & lcwr dk Hkkj & vfHkfu/kkZfjr & /kkjk 125 na-iz-la- ds varxZr ifr ij mldh 
viuh vk; o nkf;Ro lkfcr djus dk Hkkj gksrk gS & iRuh dh vk; :- 34]707 izfr ekg 
gS tcfd ifr dh vk; :- 26]127 izfr ekg gS & ifr o iRuh nksuksa miktZu djus okys 
lnL;] iq=h ds Hkj.kiks"k.k gsrq ftEesnkj gSa & fopkj.k U;k;ky; us iq=h dks :- 5000 
iznku fd;s tks vFkZO;oLFkk dh orZeku fLFkfr dks ns[krs gq, U;k;ksfpr gS & dksbZ 
gLr{ksi visf{kr ughaA ¼cnzh izlkn >kfj;k fo- dqekjh okrlY; >kfj;k½	 …1755

Criminal Procedure Code, 1973 (2 of 1974), Section 125 and Evidence 
Act (1 of 1872), Section 112 – Paternity of Child – Presumption & Proof – Held 
– U/S 125, it is sufficient to prove the child to be legitimate child of husband, if 
relationship of husband and wife is in existence, child is born during such 
relationship, marriage between parties is not dissolved and husband was 
having access to wife – Husband failed to establish that he was not having 
access to his wife during the period, when she became pregnant – 
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Presumption u/S 112 of Evidence Act rightly drawn against husband. [Badri 
Prasad Jharia Vs. Ku. Vatsalya Jharia]	 …1755

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 125 ,oa lk{; vf/kfu;e ¼1872 
dk 1½] /kkjk 112 & larku dk fir`Ro & mi/kkj.kk o lcwr & vfHkfu/kkZfjr & /kkjk 125 
ds varxZr] ;fn ifr&iRuh dk laca/k fo|eku gS] mDr laca/k ds nkSjku larku dk tUe 
gqvk gS] i{kdkjksa ds e/; fookg dk fo?kVu ugha gqvk gS vkSj ifr dh iRuh rd igq¡p gS] 
larku dks ifr dh /keZt larku gksuk lkfcr fd;k tkuk i;kZIr gS & ifr LFkkfir djus 
esa vlQy jgk fd ml vof/k ds nkSjku iRuh rd mldh igqap ugha Fkh tc og xHkZorh 
gqbZ & lk{; vf/kfu;e dh /kkjk 112 ds varxZr ifr ds fo:) mfpr :i ls mi/kkj.kk 
fudkyh xbZA ¼cnzh izlkn >kfj;k fo- dqekjh okrlY; >kfj;k½	 …1755

Criminal Procedure Code, 1973 (2 of 1974), Section 125 and Hindu 
Marriage Act (25 of 1955), Section 11 – Adverse Inference – Held – In 
proceedings u/S 11 of Act of 1955, for annulment of marriage, husband has 
not availed opportunity to lead evidence to show that there was no valid 
marriage – Application u/S 11 was dismissed which was not further 
challenged – Adverse inference must be drawn against respondent/husband. 
[Jyoti (Smt.) Vs. Trilok Singh Chouhan]	 (SC)…1837

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 125 ,oa fgUnw fookg vf/kfu;e 
¼1955 dk 25½] /kkjk 11 & izfrdwy fu"d"kZ & vfHkfu/kkZfjr & 1955 ds vf/kfu;e dh 
/kkjk 11 ds varxZr] fookg ds ckfryhdj.k gsrq dk;Zokfg;ksa esa ifr us ;g n'kkZus gsrq fd 
dksbZ fof/kekU; fookg ugha gqvk Fkk] lk{; izLrqr djus ds volj dk mi;ksx ugha fd;k 
gS & /kkjk 11 ds varxZr vkosnu [kkfjt fd;k x;k Fkk ftls vkxs pqukSrh ugha nh xbZ Fkh 
& izR;FkhZ@ifr ds fo:) izfrdwy fu"d"kZ fudkyk tkuk pkfg,A ¼T;ksfr ¼Jherh½ fo- 
f=yksd flag pkSgku½	 (SC)…1837

Criminal Procedure Code, 1973 (2 of 1974), Section 125 and Hindu 
Marriage Act (25 of 1955), Section 11 – Legally Wedded Wife – Caretaker – 
Appreciation of Evidence – Held – Contention of respondent that appellant 
was engaged as a caretaker, is belied by his own submission that he came to 
know about appellant from a marriage bureau – Why would a person 
contacts a marriage bureau for enagaging a caretaker, he could have 
contacted a nursing agency – Further, if respondent is paralyzed, why would 
he engage a women as caretaker against normal course of human conduct – 
Respondent failed to establish that appellant was only a caretaker. [Jyoti 
(Smt.) Vs. Trilok Singh Chouhan]	 (SC)…1837

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 125 ,oa fgUnw fookg vf/kfu;e 
¼1955 dk 25½] /kkjk 11 & fof/kd :i ls fookfgr iRuh & vfHkj{kd & lk{; dk 
ewY;kadu & vfHkfu/kkZfjr & izR;FkhZ dk rdZ fd vihykFkhZ dks vfHkj{kd ds :i esa 
fu;ksftr fd;k x;k Fkk] mlds Lo;a ds bl fuosnu ls >wBk lkfcr gksrk gS fd mls ,d 
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eSfjt C;wjks ls vihykFkhZ ds ckjs esa irk pyk Fkk & ,d vfHkj{kd fu;ksftr djus ds fy, 
dksbZ O;fDr eSfjt C;wjks ls laidZ D;ksa djsxk] og ,d uflZax ,tsalh dks laidZ dj ldrk 
Fkk & blds vfrfjDr] ;fn izR;FkhZ ydokxzLr gS] og lkekU; ekuoh; vkpj.k ds 
fo:)] ,d efgyk dks vfHkj{kd ds :i esa D;ksa fu;ksftr djsxk & izR;FkhZ ;g LFkkfir 
djus esa foQy jgk fd vihykFkhZ dsoy ,d vfHkj{kd FkhA ¼T;ksfr ¼Jherh½ fo- f=yksd 
flag pkSgku½	 (SC)…1837

Criminal Procedure Code, 1973 (2 of 1974), Section 125 and Hindu 
Marriage Act (25 of 1955), Section 11 – Legally Wedded Wife – Caretaker – 
Entitlement – Held – It is submitted that earlier husband of appellant is 
untraceable since 1999 and thus she married respondent in 2008 – Husband 
filed a case u/S 11 of Act of 1955 which was dismissed and order has attained 
finality – Parties have cohabited together for four years which would raise a 
presumption sufficient to sustain order of maintenance – Appellant entitled 
for maintenance – Impugned order set aside – Appeal allowed. [Jyoti (Smt.) 
Vs. Trilok Singh Chouhan]	 (SC)…1837

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 125 ,oa fgUnw fookg vf/kfu;e 
¼1955 dk 25½] /kkjk 11 & fof/kd :i ls fookfgr iRuh & vfHkj{kd & gdnkjh & 
vfHkfu/kkZfjr & ;g fuosnu fd;k x;k fd vihykFkhZ dk iwoZ ifr 1999 ls ykirk gS vkSj 
blfy, mlus 2008 esa izR;FkhZ ls fookg fd;k & ifr us 1955 ds vf/kfu;e dh /kkjk 11 
ds varxZr ,d izdj.k izLrqr fd;k ftls [kkfjt fd;k x;k rFkk vkns'k us vafrerk izkIr 
dj yh gS & i{kdkjksa us pkj o"kksZa rd ,d lkFk lgokl fd;k gS ftlls ,d mi/kkj.kk 
dh tk;sxh tks Hkj.kiks"k.k ds vkns'k dks dk;e j[kus ds fy, Ik;kZIr gS & vihykFkhZ 
Hkj.kiks"k.k gsrq gdnkj gS & vk{ksfir vkns'k vikLr & vihy eatwjA ¼T;ksfr ¼Jherh½ 
fo- f=yksd flag pkSgku½	 (SC)…1837

Criminal Procedure Code, 1973 (2 of 1974), Section 125(1)(b) – 
Entitlement of Child – Paternity of Child – DNA Test – Held – In respect of 
paternity of child, trial Court dismissed the application of husband for DNA 
test, although wife has not refused for the same – Wife's refusal for DNA test 
in another divorce matter cannot be considered in present case filed u/S 125 
Cr.P.C. for drawing presumption against her – Adverse inference against 
wife cannot be drawn – DNA test is not mandatory in proceeding u/S 125 
Cr.P.C. because u/S 125(1)(b), both legitimate and illegitimate children are 
entitled for maintenance – Revision dismissed. [Badri Prasad Jharia Vs. Ku. 
Vatsalya Jharia]	 …1755

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 125¼1½¼b½ & larku dh gdnkjh & 
larku dk fir`Ro & Mh ,u , ijh{k.k & vfHkfu/kkZfjr & larku ds fir`Ro ds laca/k esa 
U;k;ky; us Mh ,u , ijh{k.k gsrq ifr dk vkosnu [kkfjt fd;k ;|fi iRuh us mDr ds 
fy, euk ugha fd;k gS & fookg foPNsn ds vU; ekeys esa iRuh }kjk Mh ,u , ijh{k.k gsrq 
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badkj fd;s tkus dks] /kkjk 125 na-iz-la- ds varxZr izLrqr orZeku izdj.k esa mlds fo:) 
mi/kkj.kk fd;s tkus gsrq fopkj esa ugha fy;k tk ldrk & iRuh ds fo:) foijhr 
fu"d"kZ ugha fudkyk tk ldrk & /kkjk 125 na-iz-la- ds varxZr dk;Zokgh esa Mh ,u , 
ijh{k.k vkKkid ugha D;ksafd /kkjk 125¼1½¼b½ ds varxZr] /keZt ,oa v/keZt nksuksa larkus] 
Hkj.kiks"k.k gsrq gdnkj gSa & iqujh{k.k [kkfjtA ¼cnzh izlkn >kfj;k fo- dqekjh okrlY; 
>kfj;k½	 …1755

Criminal Procedure Code, 1973 (2 of 1974), Section 161 – Scope – 
Admissibility – Held – Statement u/S 161 is inadmissible in evidence and 
cannot be relied upon or used to convict the accused – It can only be used to 
prove contradictions and/or omissions – High Court erred in relying on 
statements u/S 161 Cr.P.C. while convicting them. [Parvat Singh Vs. State of 
M.P.]	 (SC)…1515

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 161 & foLrkj& xzkg~;rk & 
vfHkfu/kkZfjr & /kkjk 161 ds varxZr dFku lk{; esa xzkg~; ugha gS rFkk vfHk;qDr dks 
nks"kfl) djus gsrq mu ij fo'okl vFkok mudk iz;ksx ugha fd;k tk ldrk & bUgsa 
dsoy fojks/kkHkklkas dks ,oa@;k yksi dks lkfcr djus ds fy, mi;ksx fd;k tk ldrk gS 
& mPp U;k;ky; us mUgsa nks"kfl) djrs le; na-iz-la- dh /kkjk 161 ds varxZr dFkuksa 
ij fo'okl dj =qfV dh gSA ¼ioZr flag fo- e-iz- jkT;½	 (SC)…1515

Criminal Procedure Code, 1973 (2 of 1974), Section 167(2), 436A & 439 
and Penal Code (45 of 1860), Section 380  – Bail – Grounds – Held – 
Investigation still in progress despite passage of 3½ years of arrest – 
Applicant served more than the maximum sentence in custody, which JMFC 
can impose upon him under the said offence – Applicant entitled for relief u/S 
436A – Bail granted and Guidelines laid down to be followed by the Courts 
below in cases where 167(2) and 436A becomes applicable. [Hyat Mohd. 
Shoukat Vs. State of M.P.]	 …2174

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 167¼2½] 436A o 439 ,oa n.M 
lafgrk ¼1860 dk 45½] /kkjk 380 & tekur & vk/kkj & vfHkfu/kkZfjr & fxj¶rkjh ds  

 3½ o"kZ chr tkus ds ckotwn vUos"k.k vHkh py jgk gS & vkosnd us] mDr vijk/k gsrq 
ml ij U;kf;d eftLVªsV izFke Js.kh }kjk vf/kjksfir fd;s tk ldus okys vf/kdre 
n.Mkns'k ls vf/kd vof/k vfHkj{kk esa Hkqxrh gS & vkosnd] /kkjk 436A ds varxZr 
vuqrks"k gsrq gdnkj & tekur nh xbZ rFkk ,sls izdj.kksa esa tgka /kkjk 167¼2½ o 436A 
ykxw gksrh gSa] fupys U;k;ky;ksa }kjk ikyu fd;s tkus gsrq fn'kk&funsZ'k vf/kdfFkr fd;s 
x;sA ¼g;kr eksgEen 'kkSdr fo- e-iz- jkT;½	 …2174

Criminal Procedure Code, 1973 (2 of 1974), Section 167(2)(a)(ii) – 
Grant of Bail – Held – Section 167(2)(a)(ii) provides for release of person 
where investigation does not conclude within a period of 90 days or 60 days 
depending upon nature of offence – He can only be held in further custody 
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where he is unable to furnish bail or does not furnish bail. [Hyat Mohd. 
Shoukat Vs. State of M.P.]	 …2174

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 167¼2½¼a½¼ii½ & tekur iznku dh 
tkuk & vfHkfu/kkZfjr & /kkjk 167¼2½¼a½¼ii½] O;fDr dks NksM+k tkuk micaf/kr djrh gS 
tgka vUos"k.k vijk/k ds Lo:i ds vk/kkj ij] 90 fnu ;k 60 fnu dh vof/k ds Hkhrj 
lekIr ugha gksrk gS & mls dsoy rc vkSj vkxs vfHkj{kk esa j[kk tk ldrk gS tc og 
tekur nsus eas v{ke gS ;k tekur ugha nsrk gSA ¼g;kr eksgEen 'kkSdr fo- e-iz- jkT;½	

…2174

Criminal Procedure Code, 1973 (2 of 1974), Section 227 & 228 – 
Framing of Charge – Charge of Embezzlement of money to be filled in ATM 
machine – Held – Prima facie sufficient material available against petitioner 
to proceed with trial – Elaborate discussion of evidence is not necessary at 
this stage – Accused may put his defence during evidence – No interference 
required – Revision dismissed. [Rishabh Mishra Vs. State of M.P.]	 …1774

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 227 o 228 & vkjksi fojfpr 
fd;k tkuk & , Vh ,e e'khu esa Hkjs tkus okys :i;ksa ds xcu dk vkjksi & vfHkfu/kkZfjr 
& fopkj.k esa vkxs dk;Zokgh djus ds fy, ;kph ds fo:) izFke n`"V~;k i;kZIr lkexzh 
miyC/k gS & bl izØe ij] lk{; ds foLr`r fopkj&foe'kZ dh vko';drk ugha gS & 
vfHk;qDr] lk{; ds nkSjku mldk cpko j[k ldrk gS & dksbZ gLr{ksi visf{kr ugha & 
iqujh{k.k [kkfjtA ¼_"kHk feJk fo- e-iz- jkT;½	 …1774

Criminal Procedure Code, 1973 (2 of 1974), Section 227 & 228 – 
Framing of Charge – Consideration – Held – Apex Court concluded that at 
stage of framing charge, Court is not required to marshal evidence on record 
but to see that if prima facie material is available against accused or not – 
Court is not to see whether there is sufficient ground for conviction of 
accused or whether the trial is sure to end in conviction – It is statutory 
obligation of High Court not to interfere at initial stage of framing of charge 
merely on hypothesis, imagination and far-fetched reasons which in law 
amounts to interdicting the trial. [Rishabh Mishra Vs. State of M.P.]	…1774

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 227 o 228 & vkjksi fojfpr 
fd;k tkuk & fopkj & vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k fd vkjksi 
fojfpr djus ds izØe ij U;k;ky; dks vfHkys[k ds lk{; dk Øeca/ku djuk visf{kr 
ugha fdarq ;g ns[kuk gS fd D;k vfHk;qDr ds fo:) izFke n`"V~;k lkexzh miyC/k gS 
vFkok ugha & U;k;ky; ugha ns[ksxk fd D;k vfHk;qDr dh nks"kflf) gsrq i;kZIr vk/kkj gS 
;k D;k fopkj.k dh lekfIr fuf'pr :i ls nks"kflf) esa gksxh & mPp U;k;ky; dh ;g 
dkuwuh ck/;rk gS fd vkjksi fojfpr djus ds vkjafHkd izØe ij] ek= vuqeku] dYiuk 
,oa vokLrfod dkj.kksa ij gLr{ksi u djsa] tks fd fof/k eas] fopkj.k ckf/kr djus dh 
dksfV esa vkrk gSA ¼_"kHk feJk fo- e-iz- jkT;½	 …1774



Criminal Procedure Code, 1973 (2 of 1974), Section 436A and Penal 
Code (45 of 1860), Section 380 – Detention – Computation of Time – Held – 
Period of computation of one half of maximum sentence u/S 436A 
commenced from the date of arrest of applicant – Maximum jail sentence u/S 
380 IPC is seven years and detention undergone by applicant is more than 3½ 
years – Applicant ought to have been released on bail mandatorily on his 
personal bonds with or without surety – Bail granted. [Hyat Mohd. Shoukat 
Vs. State of M.P.]	 …2174

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 436A ,oa n.M lafgrk ¼1860 dk 
45½] /kkjk 380 & fujks/k & le; dh lax.kuk & vfHkfu/kkZfjr & /kkjk 436A ds varxZr 
vf/kdre n.Mkns'k ds vk/ks dh lax.kuk dh vof/k] vkosnd dh fxj¶rkjh dh frfFk ls 
vkjaHk gqbZ & /kkjk 380 Hkk-na-la- ds varxZr vf/kdre dkjkokl n.Mkns'k lkr o"kksZa dk gS 
vkSj vkosnd }kjk Hkqxrk x;k fujks/k] 3½ o"kksZa ls vf/kd gS & vkosnd dks mlds Loh; 
eqpyds ij] izfrHkwfr ds lkFk vFkok mlds fcuk] tekur ij NksM+k tkuk pkfg, & 
tekur iznku dh xbZA ¼g;kr eksgEen 'kkSdr fo- e-iz- jkT;½	 …2174

Criminal Procedure Code, 1973 (2 of 1974), Section 438 – Transit Bail – 
Concept & Object – Held – A transit bail is an anticipatory bail for a limited 
duration which enables an individual residing within territorial jurisdiction 
of High Court to seek such bail to avoid arrest by police of another state 
where FIR has been registered against him so that he will get time to move to 
that particular state seeking regular bail. [Saurabh Sangal Vs. State of M.P.]

…1786

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 438 & vLFkk;h tekur & 
ladYiuk ,oa mn~ns'; & vfHkfu/kkZfjr & vLFkk;h tekur] ,d lhfer vof/k gsrq ,d 
vfxze tekur gS tks mPp U;k;ky; dh {ks=h; vf/kdkfjrk ds Hkhrj fuokljr ,d 
O;fDr dks vU; jkT;] tgka mlds fo:) izFke lwpuk izfrosnu iathc) fd;k x;k gS] 
dh iqfyl }kjk fxj¶rkjh ls cpus gsrq mDr tekur pkgus ds fy, leFkZ cukrh gS 
ftlls fd ml fof'k"V jkT; esa tkdj fu;fer tekur pkgus ds fy, mls le; 
feysxkA ¼lkSjHk laxy fo- e-iz- jkT;½ 	 …1786

Criminal Procedure Code, 1973 (2 of 1974), Section 438 – Transit Bail – 
Grounds – Held – Nowadays in India, looking to advancement in Information 
and Communication Technology, emails, use of smart phones etc., contacting 
a lawyer in another state, sending documents to lawyer or payment of fee of 
lawyer etc, is no longer a harrowing experience, thus practice of transit bail is 
of no relevance and have ceased to have any utility – Application not 
maintainable and is dismissed. [Saurabh Sangal Vs. State of M.P.]	 …1786

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 438 & vLFkk;h tekur & vk/kkj 
& vfHkfu/kkZfjr & vktdy Hkkjr esa lwpuk ,oa lapkj izkS|ksfxdh] bZ&esy] LekVZ Qksu 
bR;kfn esa vfHko/kZu dks ns[krs gq,] nwljs jkT; esa odhy ls laidZ] odhy dks nLrkost 
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Hkstuk ;k odhy dh Qhl dk lank; bR;kfn vc ijs'kku dj nsus okyk vuqHko ugha jgk 
vr% vLFkk;h tekur dh i)fr dh dksbZ lqlaxrrk ugha gS vkSj dksbZ mi;ksfxrk ugha jgh 
& vkosnu iks"k.kh; ugha ,oa [kkfjt fd;k x;kA ¼lkSjHk laxy fo- e-iz- jkT;½ 	…1786

Criminal Procedure Code, 1973 (2 of 1974), Section 439 and Penal 
Code (45 of 1860), Sections 420, 177, 181, 193, 200 & 120-B – Bail – Held – 
Three bail applications rejected by High Court, appellant in custody for 
more than a year – Closure report was filed twice by police, still High Court 
declined bail only because trial Court was yet to accept the said report – Bail 
is rule and jail is exception – Bail should not be granted or rejected in 
mechanical manner as it concerns liberty of person – Considering nature of 
allegations and period spent in custody, appellant deserves to be enlarged on 
bail – Appeal allowed. [Jeetendra Vs. State of M.P.]	 (SC)…1530

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 439 ,oa n.M lafgrk ¼1860 dk 
45½] /kkjk,¡ 420] 177] 181] 193] 200 o 120&B & tekur & vfHkfu/kkZfjr & mPp 
U;k;ky; }kjk rhu tekur vkosnuksa dks vLohdkj fd;k x;k] vihykFkhZ ,d o"kZ ls 
vf/kd le; ls vfHkj{kk esa gS & iqfyl }kjk nks ckj lekfIr izfrosnu izLrqr fd;k x;k 
Fkk rc Hkh mPp U;k;ky; us ek= blfy, fd fopkj.k U;k;ky; }kjk vHkh rd mDr 
izfrosnu dks Lohdkj ugha fd;k Fkk] tekur ls badkj fd;k & tekur ,d fu;e gS vkSj 
tsy ,d viokn gS & tekur dks ;kaf=d <ax ls iznku ;k vLohdkj ugha djuk pkfg, 
D;ksafd ;g O;fDr dh Lora=rk ls lacaf/kr gS & vfHkdFkuksa ds Lo:i ,oa vfHkj{kk esa 
fcrkbZ x;h vof/k dks fopkj esa ysrs gq,] vihykFkhZ tekur ij NksM+s tkus ;ksX; gS & 
vihy eatwjA ¼ftrsUnz fo- e-iz- jkT;½	 (SC)…1530

Criminal Procedure Code, 1973 (2 of 1974), Section 451 & 457 – 
Custody of Seized Article – Perishable Goods – Held – Wheat being perishable 
item cannot be kept in police station for long period – It would not be proper 
to handover the wheat to complainant or petitioner from whom it is seized – 
Trial Court directed to release the same for its disposal/sale at Krishi Upaj 
Mandi Samiti under supervision of an officer not below rank of Dy. Collector 
– Sale proceeds shall not be released until ownership is finally decided by 
trial Court – Application allowed to such extent. [Sumat Kumar Gupta Vs. 
State of M.P.]	 …*20

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 451 o 457 & tCr'kqnk oLrq dh 
vfHkj{kk & fou'oj eky & vfHkfu/kkZfjr & xsgwa fou'oj oLrq gksus ds ukrs] yach vof/k 
ds fy, mls iqfyl Fkkus esa ugha j[kk tk ldrk & ifjoknh ;k ;kph] ftlls xsgwa tCr 
fd;k x;k Fkk] mls og gLrkarfjr djuk mfpr ugha gksxk & fopkj.k U;k;ky; dks mls 
d`f"k mit eaMh lfefr esa ,d vf/kdkjh] tks fMIVh dysDVj ls fuEu Js.kh dk u gks] ds 
Ik;Zos{k.k ds v/khu] fuiVku@foØ; gsrq fueqZDr djus ds fy, funsf'kr fd;k x;k & 
foØ; vkxe dks fueqZDr ugha fd;k tk;sxk tc rd fd fopkj.k U;k;ky; }kjk LokfeRo 
dks vafre :i ls fofuf'pr ugha fd;k tkrk & vkosnu dks mDr lhek rd eatwj fd;k 
x;kA ¼lqer dqekj xqIrk fo- e-iz- jkT;½	 …*20
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Dakaiti Aur Vyapharan Prabhavit Kshetra Adhiniyam, M.P. (36 of 
1981), Section 11 & 13 – See – Penal Code, 1860, Sections 302, 394, 460 & 34 
[Sonu @ Sunil Vs. State of M.P.]	 (SC)…1816

MdSrh vkSj O;igj.k izHkkfor {ks= vf/kfu;e] e-iz- ¼1981 dk 36½] /kkjk 11 o 13 
& ns[ksa & n.M lafgrk] 1860] /kkjk,¡ 302] 394] 460 o 34 ¼lksuw mQZ lquhy fo- e-iz- 
jkT;½	 (SC)…1816

Disaster Management Act (53 of 2005), Section 6(2)(i) & 10(2)(i) – 
Liquor Trade – Covid-19 Pandemic – Excise Policy 2020-21, Clause 18.3 – 
General Licence Conditions, Clause 33 – Amendment – Validity – Grant of 
Licence from Retrospective date – Held – Period of licence was 01.04.2020 to 
31.03.2021 whereas licence was issued on 04.05.2020 – Merely because 
licence so issued bear the period of licence from 01.04.2020 to 31.03.2021, 
does not mean that licence is effective from such retrospective date and 
petitioners would be charged the prescribed fee for period for which they 
were not allowed to operate liquor vends – State decided to waive off licence 
fee for the period for which petitioners were unable to run their liquor shops 
due to lockdown – By amendment State also gave option to extend the period 
of licence upto 31.05.2021 – Further, petitioners in their affidavit have 
undertaken that State could carry out amendment in the policy 2020-21 
during the currency of licence which would be binding on them – It will 
operate as promissory estoppel against petitioners. [Maa Vaishno 
Enterprises Vs. State of M.P.]	 (DB)…1577

vkink izca/ku vf/kfu;e ¼2005 dk 53½] /kkjk 6¼2½¼i½ o 10¼2½¼i½ & efnjk 
O;kikj & dksfoM&19 egkekjh & vkcdkjh uhfr 2020&21] [kaM 18-3 & lkekU; vuqKfIr 
'krsZa] [kaM 33 & la'kks/ku & fof/kekU;rk & Hkwry{kh fnukad ls vuqKfIr iznku dh tkuk 
& vfHkfu/kkZfjr & vuqKfIr dh vof/k 01-04-2020 ls 31-03-2021 Fkh tcfd vuqKfIr 
04-05-2020 dks tkjh dh xbZ Fkh & ek= blfy, fd tkjh dh xbZ vuqKfIr esa vuqKfIr 
dh vof/k 01-04-2020 ls 31-03-2021 nh xbZ gS] bldk vFkZ ;g ugha gksrk fd vuqKfIr] 
mDr Hkwry{kh fnukad ls izHkkoh gS vkSj ;kphx.k ij ml vof/k ds fy, fofgr 'kqYd 
izHkkfjr gksxk ftl vof/k esa mUgsa efnjk O;kikj djus dh eatwjh ugha Fkh & jkT; us ml 
vof/k ds fy, vuqKfIr 'kqYd dks vf/kR;Dr djus dk fofu'p; fd;k ftl vof/k esa 
ykWdMkmu ds dkj.k ;kphx.k mudh efnjk nqdkusa pykus esa vleFkZ jgs Fks & la'kks/ku 
}kjk jkT; us vuqKfIr dh vof/k 31-05-2021 rd c<+kus dk Hkh fodYi fn;k & vkxs] 
;kphx.k us muds 'kiFki= esa ifjopu fn;k gS fd jkT;] vuqKfIr ds pyu ds nkSjku 
uhfr 2020&21 eaas la'kks/ku dj ldrk gS tks fd mu ij ck/;dkjh gksxk & ;g ;kphx.k 
ds fo:) opu foca/k ds :i esa izofrZr gksxkA ¼ekWa oS".kksa baVjizkbtsl fo- e-iz- jkT;½	

(DB)…1577
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Disaster Management Act (53 of 2005), Section 6(2)(i) & 10(2)(i) – See – 
Contract Act, 1872, Section 2(b) & 5 [Maa Vaishno Enterprises Vs. State of 
M.P.]	 (DB)…1577

vkink izca/ku vf/kfu;e ¼2005 dk 53½] /kkjk 6¼2½¼i½ o 10¼2½¼i½ & ns[ksa & 
lafonk vf/kfu;e] 1872] /kkjk 2¼b½ o 5 ¼ekWa oS".kksa baVjizkbtsl fo- e-iz- jkT;½	

(DB)…1577

Employees' Provident Funds and Miscellaneous Provisions Act ( 19 of 
1952), Section 7-I & 7-Q – Appeal – Maintainability – Held – Order passed by 
authority u/S 7-Q of the Act of 1952 is not appealable and no appeal u/S 7-I 
would be maintainable. [Sumedha Vehicles Pvt. Ltd. (M/s) Vs. Central 
Government Industrial Tribunal]	 …2081

deZpkjh Hkfo";&fuf/k vkSj çdh.kZ mica/k vf/kfu;e ¼1952 dk 19½] /kkjk 7&I o 
7&Q & vihy & iks"k.kh;rk & vfHkfu/kkZfjr & izkf/kdkjh }kjk 1952 ds vf/kfu;e dh 
/kkjk 7&Q ds varxZr ikfjr fd;k x;k vkns'k vihy ;ksX; ugha rFkk /kkjk 7&I ds 
varxZr dksbZ vihy iks"k.kh; ugha gksxhA ¼lqes/kk OghdYl izk- fy- ¼es-½ fo- lsUVªy xOgesZaV 
baMfLVª;y fVªC;wuy½	 …2081

Employees' Provident Funds and Miscellaneous Provisions Act ( 19 of 
1952), Section 7-Q – Interest on Delayed Payment – Appeal – Held – While 
levying interest on delayed payment made by employer, authority is not 
required to determine any disputed question of fact – Rate of interest is 
already provided u/S 7-Q – No discretion with the authority to determine 
liability of employer – No appeal lies against order passed u/S 7-Q of the Act. 
[Sumedha Vehicles Pvt. Ltd. (M/s) Vs. Central Government Industrial 
Tribunal]	 …2081

deZpkjh Hkfo";&fuf/k vkSj çdh.kZ mica/k vf/kfu;e ¼1952 dk 19½] /kkjk 7&Q 
& foyafcr Hkqxrku ij C;kt & vihy & vfHkfu/kkZfjr & fu;ksDrk }kjk fd;s x;s 
foyafcr Hkqxrku ij C;kt mn~xzfgr djrs le;] izkf/kdkjh ls fdlh fookfnr rF; ds 
iz'u dk vo/kkj.k fd;k tkuk visf{kr ugha & C;kt dh nj igys ls /kkjk 7&Q esa 
micaf/kr gS & fu;ksDrk ds nkf;Ro ds vo/kkj.k gsrq izkf/kdkjh ds ikl dksbZ foosdkf/kdkj 
ugha & vf/kfu;e dh /kkjk 7&Q ds varxZr ikfjr vkns'k ds fo:) dksbZ vihy ugha 
gksxhA ¼lqes/kk OghdYl izk- fy- ¼es-½ fo- lsUVªy xOgesZaV baMfLVª;y fVªC;wuy½	 …2081

Employees' Provident Funds and Miscellaneous Provisions Act ( 19 of 
1952), Section 7-Q & 14-B – “Interest” & “Damages” – Held – “Interest” and 
“damages” are two different provision – “Interest” is payable on delayed 
payments without any further adjudication whereas recovery of “damages” 
is not automatic due to delayed payments of amount due but authority may 
recover damages. [Sumedha Vehicles Pvt. Ltd. (M/s) Vs. Central 
Government Industrial Tribunal]	 …2081

33



deZpkjh Hkfo";&fuf/k vkSj çdh.kZ mica/k vf/kfu;e ¼1952 dk 19½] /kkjk 7&Q 
o 14&B & **C;kt** o **{kfriwfrZ** & vfHkfu/kkZfjr & **C;kt** o **{kfriwfrZ** nks fHkUUk 
mica/k gSa & **C;kt**] fcuk fdlh vfrfjDr U;k;fu.kZ;u ds foyafcr Hkqxrkuksa ij ns; gS 
tcfd **{kfriwfrZ** dh olwyh] ns; jde ds foyafcr Hkqxrkuksa ds dkj.k vius vki ugha 
gksxh ijarq izkf/kdkjh {kfriwfrZ dh olwyh dj ldrk gSA ¼lqes/kk OghdYl izk- fy- ¼es-½ fo- 
lsUVªy xOgesZaV baMfLVª;y fVªC;wuy½	 …2081

Evidence Act (1 of 1872), Section 7 – See – Penal Code, 1860, Sections 
396, 398 & 412 [Arun Vs. State of M.P.]	 (DB)…1921

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 7 & ns[ksa & n.M lafgrk] 1860] /kkjk,¡ 396] 
398 o 412 ¼v:.k fo- e-iz- jkT;½	 (DB)…1921

Evidence Act (1 of 1872), Section 106 – Burden of Proof – Held – It is 
established that deceased were killed inside their house – As per statement of 
witnesses and neighbours, accused was seen quarreling with deceased prior 
to incident – Onus was upon accused u/S 106 of Evidence Act to explain how 
both ladies were killed. [Shaitanbai Vs. State of M.P.]	 (DB)…1720

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 106 & lcwr dk Hkkj & vfHkfu/kkZfjr & ;g 
LFkkfir gS fd e`rdksa dks muds edku esa ekj Mkyk x;k Fkk & lk{khx.k ,oa iM+ksfl;ksa ds 
dFku vuqlkj] ?kVuk ds iwoZ vfHk;qDr dks e`frdk ls >xM+k djrs ns[kk x;k Fkk & lk{; 
vf/kfu;e dh /kkjk 106 ds varxZr ;g Li"V djus dk Hkkj fd dSls nksuksa efgykvksa dks 
ekj fn;k x;k] vfHk;qDr ij FkkA ¼'kSrkuckbZ fo- e-iz- jkT;½	 (DB)…1720

Evidence Act (1 of 1872), Section 112 – See – Criminal Procedure Code, 
1973, Section 125 [Badri Prasad Jharia Vs. Ku. Vatsalya Jharia]	 …1755

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 112 & ns[ksa & n.M çfØ;k lafgrk] 1973] 
/kkjk 125 ¼cnzh izlkn >kfj;k fo- dqekjh okrlY; >kfj;k½	 …1755

Evidence Act (1 of 1872), Section 114-A – See – Penal Code, 1860, 
Section 411 & 412 [Arun Vs. State of M.P.]	 (DB)…1921

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 114&A & ns[ksa & n.M lafgrk] 1860] /kkjk 
411 o 412 ¼v:.k fo- e-iz- jkT;½	 (DB)…1921

Excise Act, M.P. (2 of 1915), Section 18 – See – Constitution – Article 
299(1) [Maa Vaishno Enterprises Vs. State of M.P.]	 (DB)…1577

vkcdkjh vf/kfu;e] e-Á- ¼1915 dk 2½] /kkjk 18 & ns[ksa & lafo/kku & vuqPNsn 
299¼1½ ¼ekWa oS".kksa baVjizkbtsl fo- e-iz- jkT;½	 (DB)…1577

Excise Act, M.P. (2 of 1915), Section 28(2) – Words “may require”/“Shall 
require” – Interpretation – Held – Words “may require” operates not only for 
short lifting of quantity but it applies to penalty as well and does not take 
away the right of parties to meet the said condition if it occurs during course 
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of business – Provision has to be read as a whole and not in isolation – When 
language is unambiguous, clear and plain, Court should construe it in 
ordinary sense and give effect to it irrespective of its consequences. [Maa 
Vaishno Enterprises Vs. State of M.P.]	 (DB)…1577

vkcdkjh vf/kfu;e] e-Á- ¼1915 dk 2½] /kkjk 28¼2½ & 'kCn **visf{kr gks ldrk 
gS**@ **visf{kr gksxk** & fuoZpu & vfHkfu/kkZfjr & 'kCn **visf{kr gks ldrk gS** u 
dsoy ek=k ds de mRFkkiu gsrq izofrZr gksrk gS cfYd 'kkfLr ds fy, Hkh ykxw gksrk gS 
rFkk ;fn dkjckj ds Øe ds nkSjku ,slk gksrk gS] mDr 'krZ dks iwjk djus ds i{kdkjksa ds 
vf/kdkj dks ugha Nhurk gS & mica/k dks iw.kZ :i ls i<+k tkuk pkfg, vkSj u fd vyx 
djds & tc Hkk"kk vlafnX/k] Li"V ,oa lkQ gS] U;k;ky; dks mldk lk/kkj.k vfHkizk; esa 
vFkkZUo;u djuk pkfg, vkSj mlds ifj.kkeksa ij /;ku fn, fcuk mls izHkkoh cukuk 
pkfg,A ¼ekWa oS".kksa baVjizkbtsl fo- e-iz- jkT;½	 (DB)…1577

Excise Act, M.P. (2 of 1915), Section 62 and Disaster Management Act 
(53 of 2005), Section 6(2)(i) & 10(2)(i) – Liquor Trade – Covid-19 Pandemic – 
Excise Policy 2020-21 – Validity of Amendment – Held – Framing of policies is 
within the domain of employer – Court cannot direct to frame a policy which 
suits a particular person the most – State has power to amend policy as per 
Section 62 of Excise Act – Amendment to Excise Policy 2020-21 has been 
necessitated due to subsequent events occurred due to Covid-19 pandemic 
following lockdown – Further, State, considering practical difficulties of 
petitioners granted several concessions for their benefit – Amended policy 
does not amount to counteroffer. [Maa Vaishno Enterprises Vs. State of M.P.]

(DB)…1577

vkcdkjh vf/kfu;e] e-Á- ¼1915 dk 2½] /kkjk 62 ,oa vkink izca/ku vf/kfu;e 
¼2005 dk 53½] /kkjk 6¼2½¼i½ o 10¼2½¼i½ & efnjk O;kikj & dksfoM&19 egkekjh & 
vkcdkjh uhfr 2020&21 & la'kks/ku dh fof/kekU;rk & vfHkfu/kkZfjr & uhfr;ka fojfpr 
djuk] fu;ksDrk ds vf/kdkj {ks= ds Hkhrj gS & U;k;ky;] ,slh uhfr fojfpr djus ds 
fy, funsf'kr ugha dj ldrk tks fdlh fof'k"V O;fDr ds fy, vf/kdre lqfo/kktud 
gks & jkT; ds ikl] vkcdkjh vf/kfu;e dh /kkjk 62 ds vuqlkj uhfr la'kksf/kr djus dh 
'kfDr gS & vkcdkjh uhfr 2020&21 dks la'kksf/kr djus dh vko';drk] dksfoM&19 
egkekjh ds pyrs ykWdMkmu ds dkj.k ?kfVr i'pkr~orhZ ?kVukvksa ds dkj.k ls mRiUu 
gqbZ gS & blds vfrfjDr] jkT; us ;kphx.k dh O;ogkfjd dfBukbZ;ksa dks fopkj esa ysdj 
muds ykHk gsrq dbZ fj;k;rsa iznku dh & la'kksf/kr uhfr] izfr&izLrko dh dksfV esa ugha 
vkrhA ¼ekWa oS".kksa baVjizkbtsl fo- e-iz- jkT;½	 (DB)…1577

Excise Policy 2020-21, Clause 48 – See – Contract Act, 1872, Section 56 
[Maa Vaishno Enterprises Vs. State of M.P.]	 (DB)…1577

vkcdkjh uhfr 2020&21] [kaM 48 & ns[ksa & lafonk vf/kfu;e] 1872] /kkjk 56 
¼ekWa oS".kksa baVjizkbtsl fo- e-iz- jkT;½	 (DB)…1577
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General Clauses Act (10 of 1897), Section 21 and Medical Council of 
Indian Establishment of Medical College Regulation, 1999, Regulation 3 – 
Essentiality Certificate – Act of State – Held – Act of State in issuing 
Essentiality Certificate is a quasi-judicial function and any fraud vitiates the 
act or order passed by any quasi-judicial authority – Provision of Section 21 
of Act of 1897 cannot be extended to quasi-judicial authorities. [Sukh Sagar 
Medical College & Hospital Vs. State of M.P.]	 (SC)…1969

lk/kkj.k [k.M vf/kfu;e ¼1897 dk 10½] /kkjk 21 ,oa Hkkjrh; fpfdRlk ifj"kn 
fpfdRlk egkfo|ky; dh LFkkiuk fofu;e] 1999] fofu;eu 3 & vfuok;Zrk izek.ki= & 
jkT; dk dk;Z & vfHkfu/kkZfjr & vfuok;Zrk izek.ki= tkjh djus esa jkT; dk dk;Z ,d 
U;kf;ddYi dk;Z gS vkSj dksbZ diV] fdlh U;kf;ddYi izkf/kdkjh }kjk fd;s x;s dk;Z 
;k ikfjr fd;s x;s vkns'k dks nwf"kr djrk gS & 1897 ds vf/kfu;e dh /kkjk 21 dk 
mica/k] U;kf;ddYi izkf/kdkjh dks ykxw ugha fd;k tk ldrkA ¼lq[k lkxj esfMdy 
dkWyst ,.M gkWfLiVy fo- e-iz- jkT;½	 (SC)…1969

General Clauses Act, M.P., 1957 (3 of 1958), Section 10 – See – Land 
Revenue Code, M.P., 1959, Section 59(12) & 172 [Rajendra Singh Kushwah 
Vs. State of M.P.]	 …2166

lk/kkj.k [k.M vf/kfu;e] e-iz- 1957 ¼1958 dk 3½] /kkjk 10 & ns[ksa & Hkw jktLo 
lafgrk] e-Á-] 1959] /kkjk 59¼12½ o 172 ¼jktsUnz flag dq'kokg fo- e-iz- jkT;½	 …2166

General Clauses Act, M.P. 1957 (3 of 1958), Section 16 – See – 
Panchayat Service (Gram Panchayat Secretary Recruitment and Conditions of 
Service) Rules, M.P. 2011, Rule 7 (amended) [State of M.P. Vs. Ramesh Gir]

(DB)…2073

lk/kkj.k [k.M vf/kfu;e] e-Á- 1957 ¼1958 dk 3½] /kkjk 16 & ns[ksa & iapk;r 
lsok ¼xzke iapk;r lfpo HkrhZ vkSj lsok dh 'krsZa½ fu;e] e-ç- 2011] fu;e 7 ¼la'kksf/kr½ 
¼e-iz- jkT; fo- jes'k fxj½	 (DB)…2073

Guardians and Wards Act (8 of 1890) Section 4 – See – Constitution – 
Article 226 [Anushree Goyal Vs. State of M.P.]	 …1565

laj{kd vkSj ÁfrikY; vf/kfu;e ¼1890 dk 8½] /kkjk 4 & ns[ksa & lafo/kku & 
vuqPNsn 226 ¼vuqJh xks;y fo- e-iz- jkT;½	 …1565

Hindu Marriage Act (25 of 1955), Section 11 – See – Criminal 
Procedure Code, 1973, Section 125 [Jyoti (Smt.) Vs. Trilok Singh Chouhan]

(SC)…1837

fgUnw fookg vf/kfu;e ¼1955 dk 25½] /kkjk 11 & ns[ksa & n.M çfØ;k lafgrk] 
1973] /kkjk 125 ¼T;ksfr ¼Jherh½ fo- f=yksd flag pkSgku½	 (SC)…1837

Hindu Marriage Act (25 of 1955), Section 13 – See – Civil Procedure 
Code, 1908, Section 24 [Aarti Sahu (Smt.) Vs. Ankit Sahu]	 …2171
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fgUnw fookg vf/kfu;e ¼1955 dk 25½] /kkjk 13 & ns[ksa & flfoy ÁfØ;k lafgrk] 
1908] /kkjk 24 ¼vkjrh lkgw ¼Jherh½ fo- vafdr lkgw½	 …2171

Hindu Minority and Guardianship Act (32 of 1956), Section 6 – See – 
Constitution – Article 226 [Anushree Goyal Vs. State of M.P.]	 …1565

fgUnw vÁkIro;rk vkSj laj{kdrk vf/kfu;e] ¼1956 dk 32½] /kkjk 6 & ns[ksa & 
lafo/kku & vuqPNsn 226 ¼vuqJh xks;y fo- e-iz- jkT;½	 …1565

Hindu Undivided Family – Burden of Proof & Presumption – Held – To 
establish existence of HUF, burden heavily lies on plaintiff to not only show 
jointness of property but also jointness of family and jointness of living 
together – No material to show that properties belonged to HUF – Merely 
because business is joint would not raise presumption about Joint Hindu 
Family – Contents of documents and written statement only goes to show 
that the property was treated to be a joint property – No clear cut admission 
regarding existence of HUF – Plaintiff failed to establish fact of HUF – 
Appeals dismissed. [Bhagwat Sharan (Dead Thr. Lrs.) Vs. Purushottam]

(SC)…1795

fganw vfoHkDr dqVqac & lcwr dk Hkkj ,oa mi/kkj.kk & vfHkfu/kkZfjr & fganw 
vfoHkDr dqVqac dk vfLrRo LFkkfir djus ds fy,] oknh ij] u dsoy laifRr dh 
la;qDrrk cfYd dqVqac dh la;qDrrk ,oa ,d lkFk jgus dh la;qDrrk Hkh n'kkZus ds fy, 
vf/kd Hkkj gksrk gS & ;g n'kkZus ds fy, dksbZ lkexzh ugha fd laifRr;ka] fganw vfoHkDr 
dqVqac dh gSa & ek= blfy, fd dkjckj la;qDr gS] la;qDr fganw dqVqac ds ckjs esa 
mi/kkj.kk ugha gksxh & nLrkostksa ,oa fyf[kr dFku dh varoZLrq dsoy ;g n'kkZrh gS fd 
laifRr dks la;qDr laifRr ekuk x;k Fkk & fganw vfoHkDr dqVqac ds vfLrRo ds laca/k esa 
dksbZ Li"V Lohd`fr ugha & oknh] fganw vfoHkDr dqVqac ds rF; dks LFkkfir djus esa 
vlQy & vihysa [kkfjtA ¼Hkxor 'kj.k ¼e`rd }kjk fof/kd izfrfuf/k½ fo- iq:"kksRre½

(SC)…1795

Interpretation – Executive Instructions – Held – Where the Statute or 
Rules are silent, then Executive Instructions can be issued to supplement the 
Rules and not supplant it. [Gwalior Alcobrew Pvt. Ltd. Vs. State of M.P.]

…1841

fuoZpu & dk;Zikfyd vuqns'k & vfHkfu/kkZfjr & tgka dkuwu vFkok fu;e ekSu 
gSa] rc fu;eksa dh vuqiwfrZ djus gsrq dk;Zikfyd vuqns'k tkjh fd;s tk ldrs gSa rFkk u 
fd mUgsa gVkus gsrqA ¼Xokfy;j ,Ydksczho izk- fy- fo- e-iz- jkT;½	 …1841

Interpretation of Statutes – Apex Court concluded that jurisdiction of 
Court can be invoked when the language of statute/provision is ambiguous 
but Court cannot enlarge the scope of legislation or intention when the 
language of statute is plain and unambiguous – Court cannot add or subtract 
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words to a statute or read something into it which is not there. [Trinity 
Infrastructure (M/s) Vs. State of M.P.]	 (FB)…2024

dkuwuksa dk fuoZpu & loksZPp U;k;ky; us fu"df"kZr fd;k fd tc 
dkuwu@mica/k dh Hkk"kk lafnX/k gks] U;k;ky; dh vf/kdkfjrk dk voyac fy;k tk 
ldrk gS ijarq tc dkuwu dh Hkk"kk Li"V ,oa vlafnX/k gS] rc U;k;ky;] fo/kku dh 
O;kfIr ;k vk'k; dks ugha c<+k ldrk & U;k;ky;] ,d dkuwu esa 'kCnksa dks tksM+ ;k ?kVk 
ugha ldrk ;k mlesa ,slk dqN ugha i<+ ldrk tks ogka ugha gSA ¼fVªfuVh bUÝkLVªDpj 
¼es-½ fo- e-iz- jkT;½	 (FB)…2024

Interpretation of Statute – Held – Court cannot read anything into a 
statute provision, which is plain and unambiguous – To ascertain the 
intention of legislature, Court must see as to what has been said and what has 
not been said – Court is bound to accept the express intention of legislature. 
[Sumedha Vehicles Pvt. Ltd. (M/s) Vs. Central Government Industrial 
Tribunal]	 …2081

dkuwu dk fuoZpu & vfHkfu/kkZfjr & U;k;ky; ,d dkuwuh mica/k esa dqN vkSj 
ugha i<+ ldrk] tks Li"V ,oa vlafnX/k gS & fo/kku eaMy ds vk'k; dks lqfuf'pr djus 
ds fy, U;k;ky; dks ns[kuk pkfg, fd D;k dgk x;k gS vkSj D;k ugha dgk x;k gS & 
U;k;ky;] fo/kku eaMy ds vfHkO;Dr vk'k; dks Lohdkj djus gsrq ck/; gSA ¼lqes/kk 
OghdYl izk- fy- ¼es-½ fo- lsUVªy xOgesZaV baMfLVª;y fVªC;wuy½	 …2081

Interpretation of Statutes – Held – If something cannot be permitted to 
be done directly, it cannot be permitted by indirect method. [Ajit Singh (Dr.) 
Vs. State of M.P.]	 …1872

dkuwuksa dk fuoZpu & vfHkfu/kkZfjr & ;fn izR;{k :i ls dqN djus dh vuqefr 
ugha nh tk ldrh] mls vizR;{k <ax ls djus dh vuqefr ugha nh tk ldrhA ¼vftr 
flag ¼MkW-½ fo- e-iz- jkT;½	 …1872

Interpretation of Statutes – Principle – Held – Cardinal principle of 
interpretation is that unreasonable and inconvenient results are to be 
avoided, artificially and anomaly to be avoided and most importantly a 
statute is to be given interpretation which suppresses the mischief and 
advances the remedy. [Kanishka Matta (Smt.) Vs. Union of India]

(DB)…2116

dkuwuksa dk fuoZpu & fl)kar & vfHkfu/kkZfjr & fuoZpu dk eq[; fl)kar ;g gS 
fd vuqfpr vkSj vlqfo/kktud ifj.kkeksa ls cpuk gS] d`f=erk rFkk fo"kerk ls cpuk gS 
rFkk lcls egRoiw.kZ ckr ;g fd ,d dkuwu dk ,slk fuoZpu fd;k tk;s tks gkfu@fjf"V 
dks jksdrk gks ,oa mipkj dks c<+kok nsA ¼dfu"dk eV~Vk ¼Jherh½ fo- ;wfu;u vkWQ 
bafM;k½	 (DB)… 2116

Land Revenue Code, M.P. (20 of 1959), Section 59(12) & 172 and 
General Clauses Act, M.P., 1957 (3 of 1958), Section 10 – Penalty – Repeal of 
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Provision – Applicability – Held – Section 59(12) cannot be made applicable to 
appeals filed by assessee – Where penalty has been imposed prior to omission 
of Section 172 of Code, the said order would not automatically stand abated 
on the ground that during pendency of appeal, Section 172 has been repealed 
– Proceedings be initiated for recovery of penalty, if not yet deposited – 
Petition dismissed. [Rajendra Singh Kushwah Vs. State of M.P.]	 …2166

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 59¼12½ o 172 ,oa lk/kkj.k [k.M 
vf/kfu;e] e-iz- 1957 ¼1958 dk 3½] /kkjk 10 & 'kkfLr & mica/k dk fujlu & iz;ksT;rk 
& vfHkfu/kkZfjr & /kkjk 59¼12½] fu/kkZfjrh }kjk izLrqr vihyksa ds fy, iz;ksT; ugha cukbZ 
tk ldrh & tgka lafgrk dh /kkjk 172 dks yksfir fd;s tkus ds iwoZ 'kkfLr vf/kjksfir 
dh xbZ gS] mDr vkns'k dk bl vk/kkj ij vius vki mi'keu ugha gksxk fd vihy yafcr 
jgus ds nkSjku] /kkjk 172 fujflr dh xbZ gS & 'kkfLr dh olwyh gsrq dk;Zokfg;ka vkjaHk 
dh tk,] ;fn vHkh rd tek u dh xbZ gks & ;kfpdk [kkfjtA ¼jktsUnz flag dq'kokg fo- 
e-iz- jkT;½	 …2166

Land Revenue Code, M.P. (20 of 1959), Section 172 – Commercial Use 
of Land – Permission & Diversion – Held – Land was used by petitioner for 
marriage and other functions without diversion and without obtaining any 
permission – Petitioner also failed to discharge the burden to prove that he 
was not charging any rent – Marriage garden is being run contrary to 
provisions of law – Impugned order was rightly passed – Petition dismissed. 
[Rajendra Singh Kushwah Vs. State of M.P.]	 …2166

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 172 & Hkwfe dk okf.kfT;d mi;ksx 
& vuqKk o vi;kstu & vfHkfu/kkZfjr & ;kph }kjk Hkwfe dk mi;ksx] fcuk vi;kstu ,oa 
fcuk fdlh vuqKk vfHkizkIr fd;s] fookg o vU; dk;ZØeksa gsrq fd;k x;k Fkk & ;kph] 
lkfcr djus ds bl Hkkj dk fuoZgu djus esa Hkh vlQy jgk fd og dksbZ HkkM+k izHkkfjr 
ugha dj jgk Fkk & fookg m|ku] fof/k ds mica/kksa ds foijhr pyk;k tk jgk gS & 
vk{ksfir vkns'k mfpr :i ls ikfjr fd;k x;k Fkk & ;kfpdk [kkfjtA ¼jktsUnz flag 
dq'kokg fo- e-iz- jkT;½	 …2166

Land Revenue Code, M.P. (20 of 1959), Section 172 – Show Cause 
Notice – Abatement of Proceedings – Held – Notice u/S 172 issued on 21.12.15 
whereas Section 172 has been omitted by M.P. Act No. 23/2018 – Show Cause 
notice rightly issued. [Rajendra Singh Kushwah Vs. State of M.P.]	 …2166

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 172 & dkj.k crkvks uksfVl & 
dk;Zokfg;ksa dk mi'keu & vfHkfu/kkZfjr & /kkjk 172 ds varxZr uksfVl]   21-12-15 dks 
tkjh fd;k x;k Fkk tcfd /kkjk 172 dks e-iz- vf/kfu;e Ø- 23@2018
}kjk yksfir fd;k x;k & dkj.k crkvks uksfVl mfpr :Ik ls tkjh fd;k x;kA ¼jktsUnz 
flag dq'kokg fo- e-iz- jkT;½	 …2166

Land Revenue Code, M.P. (20 of 1959), Section 178 – Partition 
Proceedings – Stay Order – Ingredients – Held – Pendency of civil suit as well 
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as temporary injunction are two necessary ingredients for staying further 
proceedings of partition – In present case, second appeal is pending where 
there is no interim orders of the Court – In absence of any stay, revenue 
authorities are not under obligation to stay further proceedings – Petition 
dismissed. [Virendra Singh Vs. Krishnapal Singh]	 …*16

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 178 & foHkktu dk;Zokfg;ka & 
jksdus dk vkns'k & ?kVd & vfHkfu/kkZfjr & flfoy okn ds yafcr jgus ds lkFk&lkFk 
vLFkk;h O;kns'k] foHkktu dh vkxs dh dk;Zokfg;ksa dks jksdus ds fy, nks vko';d ?kVd 
gSa & orZeku izdj.k eas] f}rh; vihy yafcr gS tgka U;k;ky; ds dksbZ varfje vkns'k 
ugha gS & fdlh jksd ds vHkko esa] jktLo izkf/kdkjhx.k vkxs dh dk;Zokfg;ksa dks jksdus 
ds ck/;rk/khu ugha gS & ;kfpdk [kkfjtA ¼ohjsUnz flag fo- d`".kiky flag½	 …*16

Legal Services Authorities Act (39 of 1987), Section 2(d) – See – Civil 
Procedure Code, 1908, Section 89(2)(d) [Mohar Singh Vs. Gajendra Singh]

…*18

fof/kd lsok Ákf/kdj.k vf/kfu;e ¼1987 dk 39½] /kkjk 2¼d½ & ns[ksa & flfoy 
ÁfØ;k lafgrk] 1908] /kkjk 89¼2½¼d½ ¼eksgj flag fo- xtsUnz flag½	 …*18

Medical Council Act, (102 of 1956) and Medical Council of Indian 
Establishment of Medical College Regulation, 1999, Regulation 3 – 
Essentiality Certificate – Cancellation/Withdrawal – Grounds – Held – 
Assessment report of MCI and inspection report of Committee shows that 
appellant college failed to fulfill minimum standards of infrastructure/Staff 
as per norms of MCI despite repeated opportunities given – Not even first 
batch could persue or complete medical course in college for 3 successive 
academic session – Even after lapse of about 5 years appellant failed/ 
neglected to discharge its commitment given to State – It is a case of 
constructive fraud – Substratum on basis of which Essentiality Certificate 
was issued, totally disappeared – Essentiality Certificate rightly withdrawn 
– Appeal dismissed. [Sukh Sagar Medical College & Hospital Vs. State of 
M.P.]	 (SC)…1969

vk;qfoZKku ifj"kn~ vf/kfu;e] ¼1956 dk 102½ ,oa Hkkjrh; fpfdRlk ifj"kn 
fpfdRlk egkfo|ky; dh LFkkiuk fofu;e] 1999] fofu;eu 3 & vfuok;Zrk izek.ki= & 
jn~ndj.k@izR;kgj.k & vk/kkj & vfHkfu/kkZfjr & Hkkjrh; fpfdRlk ifj"kn~ dk fu/kkZj.k 
izfrosnu ,oa lfefr dk fujh{k.k izfrosnu n'kkZrs gSa fd vihykFkhZ egkfo|ky;] ckjackj 
volj nsus ds ckotwn] Hkkjrh; fpfdRlk ifj"kn~ ds lfUu;eksa ds vuqlkj] 
volajpuk@deZpkjho`an ds U;wure ekudksa dks iwjk djus eas vlQy jgk & ;gka rd fd 
egkfo|ky; esa izFke cSp Hkh yxkrkj 3 'kS{kf.kd l=ksa rd fpfdRlk ikB~;Øe tkjh ugha 
j[k ldk ;k iw.kZ ugha dj ldk & vihykFkhZ] yxHkx 5 o"kZ O;ixr gks tkus ds i'pkr~ 
Hkh jkT; dks nh xbZ mldh izfrc)rk dk fuoZgu djus esa vlQy jgk@mis{kk dh & ;g 
vkUof;d diV dk ,d izdj.k gS & cqfu;kn] ftlds vk/kkj ij vfuok;Zrk izek.ki= 
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tkjh fd;k x;k Fkk] iw.kZr% xk;c gks xbZ & vfuok;Zrk izek.ki= mfpr :i ls izR;kg`r 
& vihy [kkfjtA ¼lq[k lkxj esfMdy dkWyst ,.M gkWfLiVy fo- e-iz- jkT;½

(SC)…1969

Medical Council of Indian Establishment of Medical College Regulation, 
1999, Regulation 3 – Essentiality Certificate – Cancellation – Held – This 
Court has earlier concluded that State Government can cancel/revoke/ 
withdraw Essentiality Certificate in exceptional cases where if it is obtained 
by fraud or any circumstances where the very substratum on which 
essentiality certificate was granted, disappears or such like ground where no 
enquiry is called for on part of State Government. [Sukh Sagar Medical 
College & Hospital Vs. State of M.P.]	 (SC)…1969

Hkkjrh; fpfdRlk ifj"kn fpfdRlk egkfo|ky; dh LFkkiuk fofu;e] 1999] 
fofu;eu 3 & vfuok;Zrk izek.ki= & jn~ndj.k & vfHkfu/kkZfjr & bl U;k;ky; us iwoZ 
esa fu"df"kZr fd;k gS fd jkT; ljdkj vioknkRed izdj.kksa esa vfuok;Zrk izek.ki= 
jn~n@izfrlag`r@izR;kg`r dj ldrh gS tgka mls diV }kjk vfHkizkIr fd;k x;k ;k 
,slh dksbZ ifjfLFkfr;ka tgka ij cqfu;kn gh xk;c gks tk, ftl ij vfuok;Zrk izek.ki= 
iznku fd;k x;k Fkk vFkok mDr tSlk vk/kkj tgka jkT; ljdkj dh vksj ls fdlh tkap 
dh vko';drk ughaA ¼lq[k lkxj esfMdy dkWyst ,.M gkWfLiVy fo- e-iz- jkT;½

(SC)…1969

Medical Council of Indian Establishment of Medical College Regulation, 
1999, Regulation 3 – See – General Clauses Act, 1897, Section 21 [Sukh Sagar 
Medical College & Hospital Vs. State of M.P.]	 (SC)…1969

Hkkjrh; fpfdRlk ifj"kn fpfdRlk egkfo|ky; dh LFkkiuk fofu;e] 1999] 
fofu;eu 3 & ns[ksa & lk/kkj.k [k.M vf/kfu;e] 1897] /kkjk 21 ¼lq[k lkxj esfMdy 
dkWyst ,.M gkWfLiVy fo- e-iz- jkT;½	 (SC)…1969

Medical Education (Gazetted) Service Recruitment Rules, M.P., 1987, 
Rule 4 & 13 and Swashasi Chikitsa Mahavidhyalayein Shekshanik Adarsh 
Seva Niyam, M.P., 2018, Rules 5.1 – Period of Deputation – Curtailment – Held 
– Order of appointment issued by the autonomous medical college cannot be 
treated as an order of State Government – Petitioner was on deputation in 
capacity of a Professor – It cannot be said that State Government has 
curtailed the period of deputation. [Bharat Jain (Dr.) Vs. State of M.P.]

…1541

fpfdRlk f'k{kk ¼jktif=r½ lsok Hkjrh fu;e] e-iz-] 1987] fu;e 4 o 13 ,oa 
Lo'kklh fpfdRlk egkfo|ky;hu 'kS{kf.kd vkn'kZ lsok fu;e] e-iz-] 2018] fu;e 5-1 & 
izfrfu;qfDr dh vof/k & de dh tkuk & vfHkfu/kkZfjr & Lok;Rr fpfdRlk egkfo|ky; 
}kjk tkjh fd;s x;s fu;qfDr vkns'k dks jkT; ljdkj dk ,d vkns'k ugha ekuk tk 
ldrk & ;kph] ,d izksQslj dh gSfl;r esa izfrfu;qfDr ij Fkk & ;g ugha dgk tk 
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ldrk fd jkT; ljdkj us izfrfu;qfDr dh vof/k dks de dj fn;k gSA ¼Hkjr tSu ¼MkW-½ 
fo- e-iz- jkT;½	 …1541

Medical Education (Gazetted) Service Recruitment Rules, M.P., 1987, 
Rule 4 & 13 and Swashasi Chikitsa Mahavidhyalayein Shekshanik Adarsh 
Seva Niyam, M.P., 2018, Rules 5.1 & 7(6) – Cadre – Held – After Medical 
Colleges were made autonomous, petitioner opted for State Cadre – He 
cannot shift to employment of Society by seeking appointment to the post of 
CEO-sum-Dean of autonomous medical College – No infirmity in impugned 
order. [Bharat Jain (Dr.) Vs. State of M.P.]	 …1541

fpfdRlk f'k{kk ¼jktif=r½ lsok Hkjrh fu;e] e-iz-] 1987] fu;e 4 o 13 ,oa 
Lo'kklh fpfdRlk egkfo|ky;hu 'kS{kf.kd vkn'kZ lsok fu;e] e-iz-] 2018] fu;e 5-1 o 
7¼6½ & laoxZ & vfHkfu/kkZfjr & fpfdRlk egkfo|ky;ksa dks Lok;Rr cukus ds i'pkr~] 
;kph us jkT; laoxZ dk fodYi pquk & og] Lok;Rr fpfdRlk egkfo|ky; dk eq[; 
dk;Zikyd vf/kdkjh&lg&ladk;k/;{k ds in ij fu;qfDr pkgrs gq, laLFkk ds fu;kstu 
esa iyk;u ugha dj ldrk & vk{ksfir vkns'k esa dksbZ detksjh ughaA ¼Hkjr tSu ¼MkW-½ fo- 
e-iz- jkT;½	 …1541

Medical Education (Gazetted) Service Recruitment Rules, M.P., 1987, 
Rule 4 & 13 and Swashasi Chikitsa Mahavidhyalayein Shekshanik Adarsh 
Seva Niyam, M.P., 2018, Rules 5.1, 7(6) & 9 – Deputation & Promotion – Held – 
Petitioner, holding post of professor, is a State Government employee and has 
neither disowned his lien on the said post nor has he resigned – Without 
seeking NOC from State, he accepted new appointment in a autonomous 
medical college – Such appointment on post of CEO-cum-Dean would not 
create any right for petitioner to claim himself to be equivalent to post of 
Dean – Substantive post of petitioner is Professor and State Government can 
send him on deputation on the said post – Further, petitioner is governed by 
Rules of 1987 where post of Dean can only be filled by promotion and not by 
direct recruitment – Petition dismissed. [Bharat Jain (Dr.) Vs. State of M.P.]

…1541

fpfdRlk f'k{kk ¼jktif=r½ lsok Hkjrh fu;e] e-iz-] 1987] fu;e 4 o 13 ,oa 
Lo'kklh fpfdRlk egkfo|ky;hu 'kS{kf.kd vkn'kZ lsok fu;e]  e-iz-] 2018] fu;e 5-1] 
7¼6½ o 9 & izfrfu;qfDr o inksUufr & vfHkfu/kkZfjr & ;kph] izksQslj ds in ij 
inklhu] jkT; ljdkj dk ,d deZpkjh gS vkSj u rks mlus mDr in ij vius 
iquxzZg.kkf/kdkj@fy;u dk vu&vaxhdj.k fd;k gS vkSj u gh mlus in R;kx fd;k gS 
& jkT; ls vukifRr izek.k i= pkgs fcuk mlus ,d Lok;Rr fpfdRlk egkfo|ky; eas 
uohu fu;qfDr Lohdkj dh & eq[; dk;Zikyd vf/kdkjh&lg&ladk;k/;{k ds in ij 
mDr fu;qfDr] ;kph dks Lo;a dks ladk;k/;{k ds in ds lerqY; gksus dk nkok djus ds 
fy, dksbZ vf/kdkj l`ftr ugha djsxh & ;kph dk ewy in izksQslj gS vkSj jkT; ljdkj 
mls mDr in ij izfrfu;qfDr ij Hkst ldrh gS & blds vfrfjDr] ;kph] 1987 ds 
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fu;eksa }kjk 'kkflr gksrk gS tgka ladk;k/;{k ds in dks dsoy inksUufr }kjk Hkjk tk 
ldrk gS vkSj u fd lh/kh HkrhZ }kjk & ;kfpdk [kkfjtA ¼Hkjr tSu ¼MkW-½ fo- e-iz- jkT;½

…1541

Minor Mineral Rules, M.P. 1996, Rule 6, Schedule I, Serial No. 6 – See – 
Constitution – Article 226 [Trinity Infrastructure (M/s) Vs. State of M.P.]

(FB)…2024

xkS.k [kfut fu;e] e-Á- 1996] fu;e 6] vuqlwph I] vuqØekad 6 & ns[ksa & 
lafo/kku & vuqPNsn 226 ¼fVªfuVh bUÝkLVªDpj ¼es-½ fo- e-iz- jkT;½	 (FB)…2024

Minor Mineral Rules, M.P. 1996, Rule 6 & 7, Schedule I, Serial No. 5 & 
6 and Schedule II, Serial No. 1 & 3 – Stone for Making Gitti by Mechanical 
Crushing (Mineral-G) – Grant/Renewal – Held – Grant of renewal of quarry 
lease of Mineral-G at Serial No. 6 of Schedule-I and rest of mineral in 
Schedule I & II (except Serial No. 5 of Schedule I & Serial No. 1 & 3 of 
Schedule II on Government land) is governed by Rule 6 and could not be by 
way of open auction – Even quarry of minerals at Serial No. 3 of Schedule II 
situated in private land is covered by Rule 6, prescribing the procedure of its 
grant/renewal by Authority and not by auction. [Trinity Infrastructure (M/s) 
Vs. State of M.P.]	 (FB)…2024

xkS.k [kfut fu;e] e-Á- 1996] fu;e 6 o 7] vuqlwph I] vuqØekad 5 o 6 ,oa 
vuqlwph II] vuqØekad 1 o 3 & ;kaf=d filkbZ }kjk fxV~Vh cukus gsrq iRFkj 
¼[kfut&G½ & iznku@uohdj.k & vfHkfu/kkZfjr & vuqlwph&I ds vuqØekad 6 dk 
[kfut&G ,oa vuqlwph I o II ds 'ks"k [kfut ¼ljdkjh Hkwfe ij vuqlwph&I dk 
vuqØekad 5 ,oa vuqlwph&II ds vuqØekad 1 o 3 dks NksM+dj½] ds [knku iV~Vksa ds 
uohdj.k dk iznku] fu;e 6 }kjk 'kkflr gksrk gS ,oa [kqyh uhykeh ds tfj, ugha fd;k 
tk ldrk & ;gka rd fd izkbZosV Hkwfe ij fLFkr vuqlwph&II ds vuqØekad 3 ds [kfutksa 
dh [knku Hkh fu;e 6 }kjk vkPNkfnr gSa ftlesa] izkf/kdj.k }kjk mlds 
iznku@uohdj.k dh izfØ;k fofgr gS vkSj u fd uhykeh }kjkA ¼fVªfuVh bUÝkLVªDpj 
¼es-½ fo- e-iz- jkT;½	 (FB)…2024

Minor Mineral Rules, M.P. 1996, Rule 6 & 7, Schedule I, Serial No. 6 & 
Schedule II, Serial No. 3 – Stone for Making Gitti by Mechanical Crushing 
(Mineral-G) – Government/Private Land – Auction – Held – Rule 6 & 7 
operate in different fields and cover different minerals specified in Schedule 
I & II – Mineral-G at Serial No. 6 of Schedule-I governed by Rule 6, cannot be 
taken for “Stone, Boulder, Road Metal Gitti, Rubble Chips etc. as mentioned 
in Serial No. 3 (Schedule II) governed by Rule 7 – Grant of quarry lease for 
Mineral-G cannot be by way of open auction – For Mineral-G, there cannot 
be two process, one by open auction for government land and another by way 
of grant for private land. [Trinity Infrastructure (M/s) Vs. State of M.P.]

(FB)…2024
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xkS.k [kfut fu;e] e-Á- 1996] fu;e 6 o 7] vuqlwph I] vuqØekad 6 o vuqlwph 
II] vuqØekad 3 & ;kaf=d filkbZ }kjk fxV~Vh cukus gsrq iRFkj ¼[kfut&G½ & 
ljdkjh@izkbZosV Hkwfe & uhykeh & vfHkfu/kkZfjr & fu;e 6 o 7 fHkUu {ks=ksa esa izofrZr 
gksrs gSa vkSj vuqlwph I o II esa fofufnZ"V fHkUu [kfutksa dks vkPNkfnr djrs gSa & fu;e 6 
}kjk 'kkflr vuqlwph&I ds vuqØekad 6 ds [kfut&G dks fu;e 7 }kjk 'kkflr 
vuqØekad 3¼vuqlwph II½ esa ;Fkk mfYyf[kr **iRFkj] cksYMj] jksM esVy fxV~Vh] iRFkj ds 
VqdM+s@fpIl bR;kfn ugha le>k tk ldrk & [kfut&G gsrq [knku iV~Vs dk iznku] 
[kqyh uhykeh ds tfj, ugha fd;k tk ldrk & [kfut&G ds fy, nks izfØ;k,a ugha gks 
ldrh] ,d] ljdkjh Hkwfe gsrq [kqyh uhykeh }kjk ,oa nwljk] izkbZosV Hkwfe gsrq iznku 
djdsA ¼fVªfuVh bUÝkLVªDpj ¼es-½ fo- e-iz- jkT;½	 (FB)…2024

Motor Vehicles Act (59 of 1988), Section 41(6) – See – Motor Vehicles 
Rules, M.P. 1994, Rule 55-A [State of M.P. Vs. Rakesh Sethi]	 (SC)…1995

eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 41¼6½ & ns[ksa & eksVj ;ku fu;e] e-
Á- 1994] fu;e 55&A ¼e-iz- jkT; fo- jkds'k lsBh½	 (SC)…1995

Motor Vehicles Act (59 of 1988), Section 41(6) & 211 – See – Motor 
Vehicles Rules, M.P. 1994, Rule 55-A [State of M.P. Vs. Rakesh Sethi]

(SC)…1995

eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 41¼6½ o 211 & ns[ksa & eksVj ;ku 
fu;e] e-Á- 1994] fu;e 55&A ¼e-iz- jkT; fo- jkds'k lsBh½	 (SC)…1995

Motor Vehicles Act (59 of 1988), Section 65(1) & 211 – See – Motor 
Vehicles Rules, M.P. 1994, Rule 55-A [State of M.P. Vs. Rakesh Sethi]

(SC)…1995

eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 65¼1½ o 211 & ns[ksa & eksVj ;ku 
fu;e] e-Á- 1994] fu;e 55&A ¼e-iz- jkT; fo- jkds'k lsBh½	 (SC)…1995

Motor Vehicles Rules, M.P. 1994, Rule 55-A and Motor Vehicles Act (59 
of 1988), Section 41(6) – Powers of State – Held – Rule 55-A is within the ambit 
of powers delegated to State and directly related to performance of its 
functions u/S 41(6) for which it could legitimately claim a fee, as was done 
through Rule 55-A. [State of M.P. Vs. Rakesh Sethi]	 (SC)…1995

eksVj ;ku fu;e] e-Á- 1994] fu;e 55&A ,oa eksVj ;ku vf/kfu;e ¼1988 dk 
59½] /kkjk 41¼6½ & jkT; dh 'kfDr;ka & vfHkfu/kkZfjr & fu;e 55&A] jkT; dks 
izR;k;ksftr 'kfDr;ksa dh ifjf/k ds Hkhrj gS vkSj /kkjk 41¼6½ ds varxZr mlds drZO;ksa ds 
ikyu ls izR;{k :i ls lacaf/kr gS] ftlds fy, og fof/klEer :i ls 'kqYd dk nkok dj 
ldrk gS tSlk fd fu;e 55&A ds tfj, fd;k x;k FkkA ¼e-iz- jkT; fo- jkds'k lsBh½

(SC)…1995
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Motor Vehicles Rules, M.P. 1994, Rule 55-A and Motor Vehicles Act (59 
of 1988), Section 41(6) & 211 – Registration Numbers to Motor Vehicles – 
Prescribed Fee – Validity – Held – Assignment of “distinctive Marks” i.e. 
registration number to motor vehicle, which includes power to reserve and 
allocate them for a specific fee, is a distinct service for which State or their 
authorities (Registering Authority) are entitled to charge a prescribed fee – 
Rule 55-A is not in excess of powers conferred upon State by the Act of 1988 
or Central Rules – Rule is not ultra vires – Appeal allowed. [State of M.P. Vs. 
Rakesh Sethi]	 (SC)…1995

eksVj ;ku fu;e] e-Á- 1994] fu;e 55&A ,oa eksVj ;ku vf/kfu;e ¼1988 dk 
59½] /kkjk 41¼6½ o 211 & eksVj;kuksa ds fy, iath;u Øekad & fofgr 'kqYd & 
fof/kekU;rk & vfHkfu/kkZfjr & **lqfHkUu fpUg** dk leuqns'ku] vFkkZr] eksVj;ku dk 
iath;u Øekad] ftlesa ,d fofufnZ"V 'kqYd ij mUgsa vkjf{kr ,oa vkcafVr djus dh 
'kfDr lekfo"V gS] ,d lqfHkUu lsok gS ftlds fy, jkT; ;k mlds izkf/kdkjhx.k 
¼iath;u izkf/kdkjh½ ,d fofgr 'kqYd izHkkfjr djus ds fy, gdnkj gSa & fu;e 55&A] 
1988 ds vf/kfu;e ;k dsanzh; fu;eksa }kjk jkT; dks iznRr 'kfDr;ksa ds vf/kD; esa ugha gS 
& fu;e vf/kdkjkrhr ugha & vihy eatwjA ¼e-iz- jkT; fo- jkds'k lsBh½	 (SC)…1995

Motor Vehicles Rules, M.P. 1994, Rule 55-A and Motor Vehicles Act (59 
of 1988), Section 65(1) & 211 – Power to frame Rules – Held – Generality of the 
power u/S 65(1) to frame Rules is sufficient alongwith Section 211 to conclude 
that State Government has the authority to prescribe a fee for reserving 
certain numbers or distinguishing marks to be assigned as registration 
numbers. [State of M.P. Vs. Rakesh Sethi]	 (SC)…1995

eksVj ;ku fu;e] e-Á- 1994] fu;e 55&A ,oa eksVj ;ku vf/kfu;e ¼1988 dk 
59½] /kkjk 65¼1½ o 211 & fu;e fojfpr djus dh 'kfDr & vfHkfu/kkZfjr & fu;e fojfpr 
djus ds fy, /kkjk 65¼1½ ds varxZr 'kfDr dh O;kidrk ds lkFk&lkFk /kkjk 211 ;g 
fu"df"kZr djus gsrq i;kZIr gS fd jkT; ljdkj dks iath;u Øekadksa ds :i ls leuqnsf'kr 
fd;s tkus ds fy, dfri; Øekadksa ;k lqfHkUu fpUgksa dks vkjf{kr djus gsrq 'kqYd fofgr 
djus dk izkf/kdkj gSA ¼e-iz- jkT; fo- jkds'k lsBh½	 (SC)…1995

Nagar Tatha Gram Nivesh Adhiniyam, M.P. (23 of 1973), Section 50(7) 
& 56 – Acquisition of Land – Held – As per Section 56, G.D.A. after 3 years 
from date of publication of Scheme could not have acquired the land by 
entering into agreement with owners – After 3 years of publication of 
notification u/S 50(7), land can only be acquired by State Govt. under 
provisions of Land Acquisition Act – Officers of G.D.A acted contrary to 
provisions of Section 56. [Ekkisvi Sadi Grah Nirman Sehkari Samiti Vs. 
State of M.P.] …*17	   
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uxj rFkk xzke fuos'k vf/kfu;e] e-Á- ¼1973 dk 23½] /kkjk 50¼7½ o 56 & Hkwfe 
dk vtZu & vfHkfu/kkZfjr & /kkjk 56 ds vuqlkj] th-Mh-,-] Ldhe ds izdk'ku dh frfFk ls 
rhu o"kZ i'pkr~] Lokfe;ksa ds lkFk djkj djds Hkwfe vftZr ugha dj ldrk Fkk & /kkjk 
50¼7½ ds varxZr vf/klwpuk izdkf'kr gksus ds rhu o"kZ i'pkr~] Hkwfe dks dsoy jkT; 
ljdkj }kjk Hkwfe vtZu vf/kfu;e ds mica/kksa ds varxZr vftZr fd;k tk ldrk gS & 
th-Mh-,- ds vf/kdkfj;ksa us /kkjk 56 ds mica/kksa ds foijhr dk;Zokgh dh gSA ¼bDdhloh 
lnh x`g fuekZ.k lgdkjh lfefr fo- e-iz- jkT;½	 …*17

Nagar Tatha Gram Nivesh Adhiniyam, M.P. (23 of 1973), Section 56 – 
Held – In connivance with officers of G.D.A., poor persons who were original 
owners of land were cheated and undue advantage has been given to the 
petitioner society – Lokayukt directed to register FIR and investigate the 
matter – Petition disposed of. [Ekkisvi Sadi Grah Nirman Sehkari Samiti Vs. 
State of M.P.]	 …*17

uxj rFkk xzke fuos'k vf/kfu;e] e-Á- ¼1973 dk 23½] /kkjk 56 & vfHkfu/kkZfjr & 
th-Mh-,- ds vf/kdkfj;ksa ds lkFk ekSukuqdwyrk ls] xjhc O;fDr;kas] tks Hkwfe ds ewy Lokeh 
Fks] ds lkFk Ny fd;k x;k Fkk vkSj ;kph lkslkbZVh dks vuqfpr ykHk fn;k x;k gS & 
yksdk;qDr dks ekeys dk izFke lwpuk izfrosnu iathc) djus vkSj vUos"k.k djus ds fy, 
funsf'kr fd;k x;k & ;kfpdk fujkd`rA ¼bDdhloh lnh x`g fuekZ.k lgdkjh lfefr 
fo- e-iz- jkT;½	 …*17

Nagar Tatha Gram Nivesh Adhiniyam, M.P. (23 of 1973) and Bhumi 
Vikas Rules, M.P, 1984, Rule 49 – Change in Layout Plan – Validity – Held – 
Change or modification is permitted under the Act provided the same is in 
accordance with law and satisfies the development norms and conditions of 
development plans, zonal plans and town planning schemes – High Court 
misconstrued and misdirected itself by applying principle of estoppels to 
hold that once layout plan is prepared, same cannot be modified or changed – 
Modification of layout plan upheld but appellant directed to ensure that the 
area/land earmarked for primary school and park/garden are not converted 
into residential plots – Appeal allowed. [M.P. Housing & Infrastructure 
Development Board Vs. Vijay Bodana]	 (SC)…1522

uxj rFkk xzke fuos'k vf/kfu;e] e-Á- ¼1973 dk 23½ ,oa Hkwfe fodkl fu;e] e-
iz-] 1984] fu;e 49 & vfHkU;kl ;kstuk esa cnyko & fof/kekU;rk & vfHkfu/kkZfjr & 
vf/kfu;e ds varxZr mikarj.k ;k cnyko vuqKs; gS] ijarq ;g fd og fof/k ds vuqlj.k 
eas gks vkSj fodkl ;kstukvksa] vkapfyd ;kstukvksa ,oa uxj ;kstuk iz.kkfy;ksa ds fodkl 
ekudksa vkSj 'krksZa dh larqf"V djrk gks & mPp U;k;ky; us ;g vfHkfu/kkZfjr djus ds 
fy, fd ,d ckj vfHkU;kl ;kstuk rS;kj gks tkus ij mlesa mikarj.k ;k cnyko ugha 
fd;k tk ldrk] foca/kksa dk fl)kar ykxw dj xyr vFkkZUo;u fd;k ,oa Lo;a dks 
vifunsf'kr fd;k & vfHkU;kl ;kstuk ds miakrj.k dks ekU; Bgjk;k ijarq vihykFkhZ dks 
;g lqfuf'pr djus ds fy, funsf'kr fd;k x;k fd izkFkfed 'kkyk ,oa m|ku@ckx ds 

46 INDEX



fy, fuf'pr fd;s x;s {ks=@Hkwfe dks vkoklh; Hkw[kaMksa esa laifjofrZr ugha fd;k tk,xk 
& vihy eatwjA ¼,e-ih- gkmflax ,.M bUÝkLVªDpj MOgsyiesUV cksMZ fo- fot; cksnkuk½

(SC)…1522

Narcotic Drugs and Psychotropic Substance Act (61 of 1985), Section 
8(C) & 20(b)(ii)(c) – Conscious Possession – Appreciation of Evidence – Held – 
Appellant identified the house and was panch witness to breaking of lock and 
recovery of contraband – As per normal human prudence, why he would 
identify his own erstwhile house as that of co-accused to implicate himself – 
No explanation by prosecution why they have not investigated the agreement 
of sale of house – Prosecution failed to establish conscious possession. 
[Gangadhar @ Gangaram Vs. State of M.P.]	 (SC)…1989

Lokid vkS"kf/k vkSj eu%ÁHkkoh inkFkZ vf/kfu;e ¼1985 dk 61½] /kkjk 8¼C½ o 
20¼b½¼ii½¼c½ & HkkuiwoZd dCtk & lk{; dk ewY;kadu & vfHkfu/kkZfjr & vihykFkhZ us 
edku dh igpku dh vkSj rkyk rksM+us ,oa fofuf"k) dh cjkenxh dk iap lk{kh Fkk & 
lkekU; ekuo izKk ds vuqlkj] og Lo;a dks vkfyIr djus ds fy,] Lo;a ds iwoZ edku dks 
lg vfHk;qDr dk gksus dh igpku D;ksa djsxk & vfHk;kstu }kjk dksbZ Li"Vhdj.k ugha 
fd mUgksusa edku ds foØ; ds djkj dk vUos"k.k D;ksa ugha fd;k & vfHk;kstu HkkuiwoZd 
dCtk LFkkfir djus esa vlQy jgkA ¼xaxk/kj mQZ xaxkjke fo- e-iz- jkT;½	(SC)…1989

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section 
8(C) & 20(b)(ii)(c) – Conscious Possession – Presumption – Held – Appellant 
held guilty being owner of house (as per voter list of 2008) from where Ganja 
recovered – Witness (Investigation Officer) admitted that on very next day, 
appellant produced sale agreement showing that in 2009 (before registration 
of offence) he sold the said house to co-accused but neither agreement nor 
panchayat records were ever investigated – Prosecution failed to establish 
conscious possession of house with appellant to attribute presumption 
against him – Poor investigation by police and gross mis-appreciation of 
evidence by Courts below – Conviction being unsustainable is set aside – 
Appeal allowed. [Gangadhar @ Gangaram Vs. State of M.P.]	 (SC)…1989

Lokid vkS"kf/k vkSj eu%ÁHkkoh inkFkZ vf/kfu;e ¼1985 dk 61½] /kkjk 8¼C½ o 
20¼b½¼ii½¼c½ & HkkuiwoZd dCtk & mi/kkj.kk & vfHkfu/kkZfjr & vihykFkhZ dks ml edku 
dk Lokeh gksus ds ukrs ¼2008 dh ernkrk lwph ds vuqlkj½ nks"kh Bgjk;k x;k] tgka ls 
xkatk cjken fd;k x;k Fkk & lk{kh ¼vUos"k.k vf/kdkjh½ us Lohdkj fd;k fd Bhd vxys 
fnu vihykFkhZ us ;g n'kkZrs gq, fd 2009 esa ¼vijk/k iathc) gksus ls iwoZ½ mlus mDr 
edku lgvfHk;qDr dks foØ; fd;k Fkk] foØ; djkj izLrqr fd;k ijarq] u rks djkj vkSj 
u gh iapk;r vfHkys[kksa dk dHkh vUos"k.k fd;k x;k Fkk & vfHk;kstu] vihykFkhZ ds 
fo:) mi/kkj.kk fd;s tkus gsrq] edku ij mldk HkkuiwoZd dCtk LFkkfir djus esa 
foQy jgk & iqfyl }kjk [kjkc vUos"k.k rFkk fupys U;k;ky;ksa }kjk lk{; dk ?kksj 
xyr ewY;kadu & nks"kflf) dk;e j[kus ;ksX; u gksus ds ukrs vikLr dh xbZ & vihy 
eatwjA ¼xaxk/kj mQZ xaxkjke fo- e-iz- jkT;½	 (SC)…1989
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Panchayat Service (Gram Panchayat Secretary Recruitment and 
Conditions of Service) Rules, M.P. 2011, Rule 7 (amended) and General 
Clauses Act, M.P. 1957 (3 of 1958), Section 16 – Panchayat Secretary – 
Suspension/Dismissal – Competent Authority – Held – Even if there is no 
express provision in Rules of 2011, applying general principle of master 
servant relationship, the appointing authority has implicit power to place the 
employee under interim suspension or dismiss him – CEO being appointing 
authority can pass order of interim suspension of Gram Panchayat Secretary 
– Appeals allowed. [State of M.P. Vs. Ramesh Gir]	 (DB)…2073

iapk;r lsok ¼xzke iapk;r lfpo HkrhZ vkSj lsok dh 'krsZa½ fu;e] e-ç- 2011] 
fu;e 7 ¼la'kksf/kr½ ,oa lk/kkj.k [k.M vf/kfu;e] e-Á- 1957 ¼1958 dk 3½] /kkjk 16 & 
iapk;r lfpo & fuyacu@inP;qfr & l{ke izkf/kdkjh & vfHkfu/kkZfjr & ;fn 2011 ds 
fu;eksa esa vfHkO;Dr mica/k ugha gS] rc Hkh] ekfyd&lsod ds laca/k ds lkekU; fl)kar 
dks ykxw djrs gq,] fu;ksDrk izkf/kdkjh ds ikl] deZpkjh dks varfje fuyacu esa j[kus ;k 
mls inP;qr djus dh foof{kr 'kfDr gS & eq[; dk;Zikyd vf/kdkjh] fu;ksDrk 
izkf/kdkjh gksus ds ukrs] xzke iapk;r lfpo ds varfje fuyacu dk vkns'k ikfjr dj 
ldrk gS & vihysa eatwjA ¼e-iz- jkT; fo- jes'k fxj½	 (DB)…2073

Penal Code (45 of 1860), Section 300, First Exception – Applicability – 
Held – The fact that incident occurred inside house of deceased does away 
with the defence of grave and sudden provocation given to accused by 
deceased ladies, thus assailants could not claim benefit of first exception of 
Section 300 IPC. [Shaitanbai Vs. State of M.P.]	 (DB)…1720

n.M lafgrk ¼1860 dk 45½] /kkjk 300] izFke viokn & iz;ksT;rk & vfHkfu/kkZfjr 
& ;g rF; fd ?kVuk e`frdk ds ?kj ds Hkhrj ?kfVr gqbZ] e`rd efgykvksa }kjk ?kksj ,oa 
vpkud izdksiu ds cpko dks jn~n djrk gS vr%] geykoj /kkjk 300   Hkk-na-la- ds izFke 
viokn ds ykHk dk nkok ugha dj ldrsA ¼'kSrkuckbZ fo- e-iz- jkT;½	 (DB)…1720

Penal Code (45 of 1860), Section 300, Fourth Exception – Applicability 
– Held – It is established that accused herself same to house of deceased with 
a daranta which rules out absence of premeditation – Prior to attacking the 
deceased, a quarrel was going on for a long while, thus no sudden fight and no 
sudden quarrel – Deceased was defence-less whereas accused was armed 
with daranta and there was no attempt on part of deceased to cause any 
injury to accused, thus accused has taken undue advantage of situation – 
Defence under Fourth Exception is not available to accused. [Shaitanbai Vs. 
State of M.P.]	 (DB)…1720

n.M lafgrk ¼1860 dk 45½] /kkjk 300] pkSFkk viokn & iz;ksT;rk & vfHkfu/kkZfjr 
& ;g LFkkfir gS fd vfHk;qDr Lo;a e`frdk ds ?kj njkark ysdj vk;h Fkh] tks iwoZ fparu 
dh vuqifLFkfr dks [kkfjt djrk gS & e`rdksa ij geyk djus ds iwoZ yacs le; rd 
>xM+k py jgk Fkk vr%] vpkud yM+kbZ ,oa vpkud >xM+k ugha & e`rd j{kkghu Fkh 
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tcfd vfHk;qDr njkars ds lkFk lqlfTtr Fkh vkSj e`rd dh vksj ls vfHk;qDr dks dksbZ 
{kfr dkfjr djus ds fy, dksbZ iz;Ru ugha fd;k x;k Fkk] vr%] vfHk;qDr }kjk fLFkfr dk 
vuqfpr ykHk mBk;k x;k & vfHk;qDr dks pkSFks viokn ds varxZr cpko miyC/k ugha gSA 
¼'kSrkuckbZ fo- e-iz- jkT;½	 (DB)…1720

Penal Code (45 of 1860), Section 300, Thirdly & Fourthly – 
Applicability – Held – Doctor stated that injuries were such as would cause 
death in ordinary course of nature – Such statement attracts clause thirdly of 
Section 300 – “In the ordinary course of nature” would mean that injury is of 
such nature that death would result without medical intervention – If death 
results even after medical intervention, then fourthly clause of Section 300 
would be applicable. [Shaitanbai Vs. State of M.P.]	 (DB)…1720

n.M lafgrk ¼1860 dk 45½] /kkjk 300]  rhljk o pkSFkk & iz;ksT;rk & 
vfHkfu/kkZfjr & fpfdRld us dFku fd;k fd pksVsa ,slh Fkh tks fd izd`fr ds ekewyh 
vuqØe esa e`R;q dkfjr djrh & mDr dFku] /kkjk 300 ds rhljs [k.M dks vkdf"kZr djrk 
gS & **izd`fr ds ekewyh vuqØe esa** dk vFkZ gksxk fd {kfr;ka ,slh izd`fr dh gS fd 
fpfdRlh; gLr{ksi ds fcuk e`R;q ifj.kkfer gksxh & ;fn fpfdRlh; gLr{ksi ds i'pkr~ 
Hkh e`R;q ifj.kkfer gksrh gS] rc /kkjk 300 dk pkSFkk [kaM ykxw gksxkA ¼'kSrkuckbZ fo- e-iz- 
jkT;½	 (DB)…1720

Penal Code (45 of 1860), Section 302/149 – Appreciation of Evidence – 
Contradictions & Omissions – Held – There are material contradictions, 
omissions and improvements in statement of sole eye witness recorded u/S 
161 as well as in deposition before Court qua the appellants – Not safe to 
convict them on basis of such evidence – There was a prior enmity – No other 
independent witness supported the prosecution case – Appellants entitled for 
benefit of doubt – Conviction set aside – Appeal allowed. [Parvat Singh Vs. 
State of M.P.]	 (SC)…1515

n.M lafgrk ¼1860 dk 45½] /kkjk 302@149 & lk{; dk ewY;kadu & fojks/kkHkkl 
o yksi & vfHkfu/kkZfjr & ,dek= p{kqn'khZ lk{kh ds /kkjk 161 ds varxZr vfHkfyf[kr 
fd;s x;s dFku ds lkFk&lkFk U;k;ky; ds le{k vfHklk{; esa] tgka rd vihykFkhZx.k 
dk laca/k gS] rkfRod fojks/kkHkkl] yksi vkSj vfHko`f) gS & mDr lk{; ds vk/kkj ij mUgsa 
nks"kfl) djuk lqjf{kr ugha & iwoZ oSeuL;rk Fkh & vU; fdlh Lora= lk{kh us 
vfHk;kstu izdj.k dk leFkZu ugha fd;k & vihykFkhZx.k lansg ds ykHk ds gdnkj gSa & 
nks"kflf) vikLr & vihy eatwjA ¼ioZr flag fo- e-iz- jkT;½	 (SC)…1515

Penal Code (45 of 1860), Section 302/149 – Sole Witness – Held – There 
can be a conviction relying upon the evidence/deposition of sole witness, 
provided it is found to be trustworthy and reliable and there are no material 
contradictions, omissions or improvements in case of prosecution. [Parvat 
Singh Vs. State of M.P.]	 (SC)…1515
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n.M lafgrk ¼1860 dk 45½] /kkjk 302@149 & ,dek= lk{kh & vfHkfu/kkZfjr & 
,dek= lk{kh ds lk{;@vfHklk{; ij fo'okl djrs gq, nks"kflf) dh tk ldrh gS] 
ijarq og Hkjkslsean vkSj fo'oluh; ik;k tkrk gks rFkk vfHk;kstu ds izdj.k esa dksbZ 
rkfRod fojks/kkHkkl] yksi vFkok vfHko`f) ugha gSA ¼ioZr flag fo- e-iz- jkT;½

(SC)…1515

Penal Code (45 of 1860), Sections 302, 394, 460 & 34 and Dakaiti Aur 
Vyapharan Prabhavit Kshetra Adhiniyam, M.P. (36 of 1981), Section 11 & 13 – 
Chain of Circumstances – Common Intention – Held – Conviction of 
appellant based on recovery of mobile phone of deceased, where there is 
discrepancy about the sim number also – Recovery from appellant suffers 
from suspicion and doubt – Death caused by injuries inflicted with knife 
which was recovered from co-accused – PW-5 to whom Court below relied to 
hold completion of chain of circumstances, has not taken name of appellant – 
Not safe to convict appellant only on basis of such recovery, he is entitled for 
benefit of doubt – Conviction of appellant set aside – Appeal allowed. [Sonu 
@ Sunil Vs. State of M.P.]	 (SC)…1816

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 394] 460 o 34 ,oa MdSrh vkSj O;igj.k 
izHkkfor {ks= vf/kfu;e] e-iz- ¼1981 dk 36½] /kkjk 11 o 13 & ifjfLFkfr;ksa dh J`a[kyk & 
lkekU; vk'k; & vfHkfu/kkZfjr & vihykFkhZ dh nks"kflf) e`rd ds eksckbZy Qksu dh 
cjkenxh ij vk/kkfjr dh xbZ Fkh tgka fle uacj ds ckjs esa Hkh folaxfr gS & vihykFkhZ 
ls cjkenxh] lansg ,oa 'kadk ls xzflr & e`R;q] pkdw ls igqapkbZ xbZ pksVksa }kjk dkfjr] 
ftls lg&vfHk;qDr ls cjken fd;k x;k Fkk & v-lk-&5] ftl ij fupys U;k;ky; us 
ifjfLFkfr;ksa dh J`a[kyk iw.kZ Bgjkus ds fy, fo'okl fd;k Fkk] us vihykFkhZ dk uke ugha 
fy;k gS & vihykFkhZ dks dsoy mDr cjkenxh ds vk/kkj ij nks"kfl) djuk lqjf{kr 
ugha] og lansg ds ykHk dk gdnkj gS & vihykFkhZ dh nks"kflf) vikLr & vihy eatwjA 
¼lksuw mQZ lquhy fo- e-iz- jkT;½	 (SC)…1816

Penal Code (45 of 1860), Sections 302, 394, 460 & 34 and Dakaiti Aur 
Vyapharan Prabhavit Kshetra Adhiniyam, M.P. (36 of 1981), Section 11 & 13 – 
Theft & Murder – Appreciation of Evidence – Held – Theft and murder forms 
part of one transaction – Circumstances may indicate that theft and murder 
committed at same time but it is not safe to draw inference that the person in 
possession of stolen property is the murderer. [Sonu @ Sunil Vs. State of 
M.P.]	 (SC)…1816

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 394] 460 o 34 ,oa MdSrh vkSj O;igj.k 
izHkkfor {ks= vf/kfu;e] e-iz- ¼1981 dk 36½] /kkjk 11 o 13 & pksjh o gR;k & lk{; dk 
ewY;kadu & vfHkfu/kkZfjr & pksjh o gR;k ,d gh laO;ogkj dk Hkkx fufeZr djrs gSa & 
ifjfLFkfr;ka bafxr dj ldrh gSa fd pksjh ,oa gR;k ,d gh le; ij dkfjr dh xbZ Fkh 
fdarq ;g fu"d"kZ fudkyuk lqjf{kr ugha fd og O;fDr ftlds dCts esa pqjkbZ xbZ laifRr 
gS] ogh gR;kjk gSA ¼lksuw mQZ lquhy fo- e-iz- jkT;½	 (SC)…1816
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Penal Code (45 of 1860), Sections 302, 450 & 34 – Eye Witness – Injury 
– Held – Minor inconsistencies in statement of eye witness (daughter of 
deceased) – It is established that she was present in the room at the time of 
incident, accused came to the house of deceased and was quarreling with 
deceased and dead bodies of deceased was found in the house of deceased 
which proves that accused attacked the deceased – Eye witness is reliable – 
Further, it is also established that injuries were sufficient in ordinary course 
of nature to cause death – Apex Court concluded that even one injury on vital 
part of body may result in conviction u/S 302 – Conviction and sentence 
upheld – Appeal dismissed. [Shaitanbai Vs. State of M.P.]	 (DB)…1720

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 450 o 34 & izR;{kn'khZ lk{kh & {kfr & 
vfHkfu/kkZfjr & izR;{kn'khZ lk{kh ¼e`frdk dh iq=h½ ds dFku esa xkS.k vlaxfr;ka & ;g 
LFkkfir gS fd og ?kVuk ds le; dejs esa mifLFkr Fkh] vfHk;qDr] e`frdk ds ?kj vk;h 
vkSj e`frdk ls >xM+k dj jgh Fkh rFkk e`frdkvksa ds 'ko] e`frdk ds edku esa ik;s x;s Fks 
tks lkfcr djrk gS fd vfHk;qDr us e`rdkvksa ij geyk fd;k & izR;{kn'khZ lk{kh 
fo'oluh; gS & blds vfrfjDr] ;g Hkh LFkkfir fd;k x;k gS fd pksVsa] izd`fr ds ekewyh 
vuqØe esa e`R;q dkfjr djus ds fy, i;kZIr Fkh & loksZPp U;k;ky; us fu"df"kZr fd;k 
fd 'kjhj ds egRoiw.kZ Hkkx ij ,d pksV Hkh] /kkjk 302 ds varxZr nks"kflf) esa ifj.kkfer 
gks ldrh gS & nks"kflf) ,oa n.Mkns'k dk;e j[kk x;k & vihy [kkfjtA ¼'kSrkuckbZ 
fo- e-iz- jkT;½	 (DB)…1720

Penal Code (45 of 1860), Section 379 & 392 – Theft & Robbery – Chain 
Snatching – Appellant No. 1 convicted u/S 392 for chain snatching – Held – 
Section 392 is an aggravated form of theft – To charge the accused u/S 392, 
prosecution required to establish that while committing theft, offender has 
voluntarily caused hurt or attempted to cause death or hurt or wrongful 
restrain or fear of instant death etc. – No such allegation against appellant 
No. 1, thus wrongly convicted u/S 392 – Conviction altered from Section 392 
to Section 379 IPC – Appeal partly allowed. [Mohd. Firoz Vs. State of M.P.]

…1716

n.M lafgrk ¼1860 dk 45½] /kkjk 379 o 392 & pksjh o ywV & psu Nhuuk & 
vihykFkhZ Ø- 1 dks psu Nhuus gsrq /kkjk 392 ds varxZr nks"kfl) fd;k x;k & 
vfHkfu/kkZfjr & /kkjk 392] pksjh dk ,d xq:rj Lo:i gS & vfHk;qDr dks /kkjk 392 ds 
varxZr vkjksfir djus ds fy, vfHk;kstu dks LFkkfir djuk visf{kr gS fd pksjh dkfjr 
djrs le; vijk/kh us LosPNkiwoZd migfr dkfjr dh gS vFkok e`R;q ;k migfr ;k lnks"k 
vojks/k ;k rRdky e`R;q dk Hk; bR;kfn dkfjr djus dk iz;kl fd;k gS & vihykFkhZ Ø- 
1 ds fo:) ,slk dksbZ vfHkdFku ugha] vr%] xyr :i ls /kkjk 392 ds varxZr nks"kfl) 
fd;k x;k & nks"kflf) dks /kkjk 392 ls /kkjk 379 Hkk-na-la- esa ifjofrZr fd;k x;k & 
vihy va'kr% eatwjA ¼eksgEen fQjkst fo- e-iz- jkT;½	 …1716
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Penal Code (45 of 1860), Section 380 – See – Criminal Procedure Code, 
1973, Section 167(2), 436A & 439 [Hyat Mohd. Shoukat Vs. State of M.P.]

…2174

n.M lafgrk ¼1860 dk 45½] /kkjk 380 & ns[ksa & n.M çfØ;k lafgrk] 1973] /kkjk 
167¼2½] 436A o 439 ¼g;kr eksgEen 'kkSdr fo- e-iz- jkT;½	 …2174

Penal Code (45 of 1860), Section 380 – See – Criminal Procedure Code, 
1973, Section 436A [Hyat Mohd. Shoukat Vs. State of M.P.]	 …2174

n.M lafgrk ¼1860 dk 45½] /kkjk 380 & ns[ksa & n.M çfØ;k lafgrk] 1973] /kkjk 
436A ¼g;kr eksgEen 'kkSdr fo- e-iz- jkT;½	 …2174

Penal Code (45 of 1860), Section 396 & 398 and Arms Act (54 of 1959), 
Section 25(1)(a) & (b) – Independent witnesses turning hostile – Effect – Held – 
Apex Court concluded that mere fact that a witness is police officer, does not 
by itself gives rise to any doubt about his creditworthiness – In present case, 
evidence of IO is reliable as there is nothing in cross examination of IO to 
discredit his evidence. [Arun Vs. State of M.P.]	 (DB)…1921

n.M lafgrk ¼1860 dk 45½] /kkjk 396 o 398 ,oa vk;q/k vf/kfu;e ¼1959 dk 
54½] /kkjk 25¼1½¼a½ o ¼b½ & Lora= lk{khx.k i{kfojks/kh gks x;s & izHkko & vfHkfu/kkZfjr 
& loksZPp U;k;ky; us fu"df"kZr fd;k fd ek= ;g rF; fd ,d lk{kh  iqfyl vf/kdkjh 
gS] vius vki esa mldh fo'oluh;rk ds ckjs esa dksbZ lansg mRiUu ugha djrk] orZeku 
izdj.k esa] vUos"k.k vf/kdkjh dk lk{; fo'oluh; gS D;ksafd vUos"k.k vf/kdkjh ds 
izfrijh{k.k esa lk{; dks vfo'oluh; cukus ds fy, dqN ugha gSA ¼v:.k fo- e-iz- jkT;½

(DB)…1921

Penal Code (45 of 1860), Section 396 & 398 and Arms Act (54 of 1959), 
Section 25(1)(a) & (b) – Seized Weapon – FSL report shows that seized knife 
contained human blood – No explanation by accused – Apex Court held that 
as recovery was made pursuant to disclosure statement by accused and in 
serological report human blood was found, the non-determination of blood 
group had lost its significance. [Arun Vs. State of M.P.]	 (DB)…1921

n.M lafgrk ¼1860 dk 45½] /kkjk 396 o 398 ,oa vk;q/k vf/kfu;e ¼1959 dk 
54½] /kkjk 25¼1½¼a½ o ¼b½ & tCr'kqnk 'kL= & ,Q-,l-,y- izfrosnu n'kkZrk gS fd 
tCr'kqnk pkdw ij ekuo jDr yxk Fkk & vfHk;qDr }kjk dksbZ Li"Vhdj.k ugha & loksZPp 
U;k;ky; us vfHkfu/kkZfjr fd;k gS fd pwafd cjkenxh] vfHk;qDr }kjk izdVu dFku ds 
vuqlkj dh xbZ Fkh vkSj lhje izfrosnu esa ekuo jDr ik;k x;k Fkk] jDr lewg dk 
vo/kkj.k u djus dk egRo [kks tkrk gSA ¼v:.k fo- e-iz- jkT;½	 (DB)…1921

Penal Code (45 of 1860), Sections 396, 398 & 412 – Test Identification 
Parade – Held – Although manner of identification not described in 
identification memo, this is not a major lacuna as to render whole 
identification proceedings unreliable. [Arun Vs. State of M.P.]	 (DB)…1921
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n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 396] 398 o 412 & igpku ijsM & 
vfHkfu/kkZfjr & ;|fi igpku Kkiu esa igpku dh jhfr of.kZr ugha] ;g ,d cM+h deh 
ugha gS ftlls fd laiw.kZ igpku dk;Zokfg;ka vfo'oluh; gks tk,aA ¼v:.k fo- e-iz- 
jkT;½	 (DB)…1921

Penal Code (45 of 1860), Sections 396, 398 & 412 and Arms Act (54 of 
1959), Section 25(1)(a) & (b) – Seizure Memo – Delay – Seizure memo 
prepared after 3 weeks from registration of offence – Held – Case involved 
number of accused persons, where dozens of piece of evidence were required 
to be collected – No unusual delay. [Arun Vs. State of M.P.]	 (DB)…1921

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 396] 398 o 412 ,oa vk;q/k vf/kfu;e ¼1959 
dk 54½] /kkjk 25¼1½¼a½ o ¼b½ & tCrh eseks & foyac & tCrh eseks dks vijk/k ds iath;u 
ls 3 lIrkg i'pkr~ rS;kj fd;k x;k & vfHkfu/kkZfjr & izdj.k esa dbZ vfHk;qDrx.k 
'kkfey gSa tgka ntZuksa lk{; ds VqdM+s ,df=r djuk visf{kr Fkk & dksbZ vlkekU; 
foyac ughaA ¼v:.k fo- e-iz- jkT;½	 (DB)…1921

Penal Code (45 of 1860), Sections 396, 398 & 412, Arms Act (54 of 
1959), Section 25(1)(a) & (b) and Evidence Act (1 of 1872), Section 7 – Dacoity 
– Circumstantial Evidence – Bank cash looted while it was being transported 
to other branch – Accused failed to explain the possession of such huge cash, 
where currency notes were wrapped by bank slip carrying seal of bank – 
Seizure of cash box, firearm and vehicle used in crime, from accused, duly 
proved – Presumption u/S 412 IPC not rebutted by accused – As per call 
records, accused persons were in touch with each other during the concerned 
period of crime and even thereafter – Offence proved beyond reasonable 
doubt – Conviction affirmed – Appeals dismissed. [Arun Vs. State of M.P.]

(DB)…1921

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 396] 398 o 412] vk;q/k vf/kfu;e ¼1959 dk 
54½] /kkjk 25¼1½¼a½ o ¼b½ ,oa lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 7 & MdSrh & 
ifjfLFkfrtU; lk{; & cSad ds jksdM+ dks ywVk x;k tc mldk vU; 'kk[kk esa ifjogu 
fd;k tk jgk Fkk & vfHk;qDr] mDr Hkkjh ek=k esa jksdM+ dk dCtk Li"V djus esa vlQy 
jgk tgka djsalh uksVksa dks] cSad dh eqnzk okyh cSad iphZ eas yisVk x;k Fkk & vfHk;qDr ls 
jksdM+ ds cDls] vXU;k;q/k ,oa vijk/k esa iz;qDr okgu dh tCrh lE;d~ :i ls lkfcr dh 
xbZ & vfHk;qDr }kjk Hkk-na-la- dh /kkjk 412 ds varxZr mi/kkj.kk dk [kaMu ugha fd;k 
x;k & dkWy fjdkMZ~l ds vuqlkj vfHk;qDrx.k] lacaf/kr vijk/k dh vof/k ds nkSjku vkSj 
;gka rd fd mlds i'pkr~ Hkh ,d nwljs ds laidZ esa Fks & vijk/k] ;qfDr;qDr lansg ls 
ijs lkfcr & nks"kflf) vfHkiq"V & vihysa [kkfjtA ¼v:.k fo- e-iz- jkT;½	(DB)…1921

Penal Code (45 of 1860), Section 411 & 412 – Ingredients – 
Appreciation of Evidence – Held – Regarding possession of cash in respect of 4 
accused persons, there is no evidence to show that they knew that the cash is 
looted property as a result of dacoity – Memorandum statements also not 
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recorded – At the same time, it can safely be presumed that they knew that it 
was a stolen property – These accused persons liable to be convicted u/S 411 
and not u/S 412 IPC – Sentence reduced from 7 years to 3 years – Appeals 
partly allowed. [Arun Vs. State of M.P.]	 (DB)…1921

n.M lafgrk ¼1860 dk 45½] /kkjk 411 o 412 & ?kVd & lk{; dk ewY;kadu & 
vfHkfu/kkZfjr & jksdM+ ds dCts ds laca/k esa] pkj vfHk;qDrksa ds ckjs esa ;g n'kkZus ds fy, 
dksbZ lk{; ugha fd mUgsa Kkr Fkk fd jksdM+] MdSrh ds ifj.kkeLo:i ywVh xbZ laifRr gS 
& dFkuksa ds Kkiu Hkh vfHkfyf[kr ugha fd;s x;s & rRle;] ;g lqjf{kr :i ls 
mi/kkj.kk dh tk ldrh gS fd mUgsa Kkr Fkk fd og ,d pqjkbZ xbZ laifRr Fkh & ;s 
vfHk;qDrx.k /kkjk 411 ds varxZr nks"kfl) fd;s tkus ;ksX; gSa vkSj u fd /kkjk 412 Hkk-
na-la- ds varxZr & n.Mkns'k dks 7 o"kZ ls ?kVkdj 3 o"kZ fd;k x;k & vihysa va'kr% 
eatwjA ¼v:.k fo- e-iz- jkT;½	 (DB)…1921

Penal Code (45 of 1860), Section 411 & 412 and Evidence Act (1 of 
1872), Section 114-A – Presumption – Held – Recovery made barely after 4 
days of incident – Provisions of Section 114-A of Evidence Act gets attracted, 
where Court may presume that a person in possession of stolen goods soon 
after theft, is either thief or has received goods knowing them to be stolen, 
unless he can account for his possession. [Arun Vs. State of M.P.]	(DB)…1921

n.M lafgrk ¼1860 dk 45½] /kkjk 411 o 412 ,oa lk{; vf/kfu;e ¼1872 dk 1½] 
/kkjk 114&A & mi/kkj.kk & vfHkfu/kkZfjr & cjkenxh] ?kVuk ds eqf'dy ls 4 fnu 
i'pkr~ dh xbZ & lk{; vf/kfu;e dh /kkjk 114&A ds mica/k vkdf"kZr gksrs gSa tgka 
U;k;ky; ;g mi/kkj.kk dj ldrk gS fd pksjh ds rqjar i'pkr~ pqjk;k x;k eky ftl 
O;fDr ds dCts esa gS og ;k rks pksj gS ;k mlus eky dks pksjh dk eky gksus dk Kku gksrs 
gq, izkIr fd;k gS] tc rd fd og mlds dCts dk dkj.k ugha ns ldrkA ¼v:.k fo- e-iz- 
jkT;½	 (DB)…1921

Penal Code (45 of 1860), Sections 420, 177, 181, 193, 200 & 120-B – See 
– Criminal Procedure Code, 1973, Section 439 [Jeetendra Vs. State of M.P.]	

(SC)…1530

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 420] 177] 181] 193] 200 o 120&B & 
ns[ksa & n.M çfØ;k lafgrk] 1973] /kkjk 439 ¼ftrsUnz fo- e-iz- jkT;½	(SC)…1530

Practice – Date of Hearings – Discretion of Court – Held – Presiding 
Officer is the guardian of judicial time and has complete discretion to fix 
dates of hearing/proceedings. [Aarti Sahu (Smt.) Vs. Ankit Sahu]	 …2171

i)fr & lquokbZ dh frfFk & U;k;ky; dk foosdkf/kdkj & vfHkfu/kkZfjr & 
ihBklhu vf/kdkjh U;kf;d le; dk laj{kd gS rFkk mls lquokbZ@dk;Zokfg;ksa dh frfFk 
r; djus dk laiw.kZ foosdkf/kdkj gksrk gSA ¼vkjrh lkgw ¼Jherh½ fo- vafdr lkgw½	

…2171
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Public Interest Litigation – Suo Motu – Railway Journey – Suggestions 
/Measures – Light signal/sound be fixed on each bogie to alert passengers 
before departure of train; position of seats/berths be displayed on site/app 
while making reservations and size/number of doors be increased – Held – 
Suggestions are aspects relating to policy decisions of respondents entailing 
huge expenditure – Court cannot pass judicial order on such aspects. [In 
Reference Vs. Union of India]	 (DB)…1868

yksd fgr okn & Loizsj.kk ls & jsy ;k=k & lq>ko@mik; & jsyxkM+h ds 
izLFkku ls iwoZ ;kf=;ksa dks lrdZ fd;s tkus gsrq izR;sd cksxh ij ykbZV flXuy@/ofu 
yxk;h tk,] vkj{k.k djrs le; lhVksa@cFkksZa dh fLFkfr dks lkbZV@,Wi ij iznf'kZr 
fd;k tk, rFkk njoktksa dh la[;k@vkdkj c<+k;k tk, & vfHkfu/kkZfjr & lq>ko] 
izR;FkhZx.k ds uhfr fu.kZ;ksa ls lacaf/kr igyw gSa ftlls Hkkjh [kpZ gksxk & mDr igyw ij 
U;k;ky; U;kf;d vkns'k ikfjr ugha dj ldrkA ¼bu jsÝsUl fo- ;wfu;u vkWQ bafM;k½

(DB)…1868

Public Interest Litigation – Suo Motu – Railway Reservations – Lower 
Berth – Re-Prioritisation – Held – For allotment of lower berth in trains, 
Indian Railways directed to seriously reconsider the priority schedule – 
Pregnant women, passengers suffering from terminal illness or life 
threatening ailments like cancer, physically and mentally challenged persons 
be considered as priority No. 1, senior citizens as priority No. 2 and VVIPs as 
priority No. 3 – Petition disposed. [In Reference Vs. Union of India]

(DB)…1868

yksd fgr okn & Loizsj.kk ls & jsy vkj{k.k & fupyh cFkZ & iqu% 
izkFkfedhdj.k & vfHkfu/kkZfjr & jsyxkfM+;ksa esa fupyh cFkZ ds vkcaVu gsrq Hkkjrh; jsy 
dks izkFkfedrk vuqlwph dk xaHkhjrk ls iqufoZpkj djus ds fy, funsf'kr fd;k x;k & 
xHkZorh efgyk,a] izk.kgj O;kf/k ;k ddZjksx tSlh tkuysok chekjh ls xzflr ;kf=;ksa 
rFkk 'kkjhfjd :i ls ,oa ekufld :i ls fodykax O;fDr;ksa dk fopkj ua- 1 izkFkfedrk 
ij fd;k tk;s] ofj"B ukxfjdksa dks ua- 2 izkFkfedrk rFkk oh oh vkbZ ih dks ua- 3 
izkFkfedrk & ;kfpdk fujkd`rA ¼bu jsÝsUl fo- ;wfu;u vkWQ bafM;k½	 (DB)…1868

Public Trusts Act, M.P. (30 of 1951), Section 3 & 34-A – Powers of 
Registrar – Delegation of Power – Held – Unless and until a separate 
notification u/S 34-A of the Act is issued, powers of Registrar cannot be 
delegated to SDO by work distribution memo – In instant case, no such 
notification issued – SDO had no jurisdiction to perform duties of Registrar – 
Matter transferred to Collector – Petition disposed. [Santosh Singh Rathore 
Vs. State of M.P.]	 …*15

yksd U;kl vf/kfu;e] e-Á- ¼1951 dk 30½] /kkjk 3 o 34&A & jftLVªkj dh 
'kfDr;ka & 'kfDr dk izR;k;kstu & vfHkfu/kkZfjr & tc rd vf/kfu;e dh /kkjk 34&A 
ds varxZr ,d i`Fkd vf/klwpuk tkjh u dh xbZ gks] mi[kaM vf/kdkjh dks dk;Z forj.k 
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eseks ¼Kkiu½ }kjk jftLVªkj dh 'kfDr;ka izR;k;ksftr ugha dh tk ldrh & orZeku 
izdj.k esa] ,slh dksbZ vf/klwpuk tkjh ugha dh xbZ & mi[kaM vf/kdkjh dks jftLVªkj ds 
drZO;ksa dk fuoZgu djus dh dksbZ vf/kdkfjrk ugha Fkh & ekeyk dysDVj dks varfjr & 
;kfpdk fujkd`rA ¼larks"k flag jkBkSj fo- e-iz- jkT;½	 …*15

Representation of the People Act (43 of 1951), Sections 33A, 36 & 
83(1)(a) and Conduct of Election Rules, 1961, Rules 4 & 4A – Affidavit with 
Nomination Papers – Held – In case of absence of affidavit or false affidavit or 
affidavit with blank space is not an affidavit in the eyes of law – In this 
respect, contention of petitioner may be examined during trial of this case 
and sufficient opportunity has to be given to respondent to explain his 
position. [Ram Kishan Patel Vs. Devendra Singh]	 …1888

yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk,¡ 33A] 36 o 83¼1½¼a½ ,oa 
fuokZpu dk lapkyu fu;e] 1961] fu;e 4 o 4A & ukekadu i=ksa ds lkFk 'kiFki= & 
vfHkfu/kkZfjr & 'kiFki= dh vuqifLFkfr dh n'kk esa ;k feF;k 'kiFki= vFkok fjDr 
LFkku ds lkFk 'kiFki=] fof/k dh n`f"V esa ,d 'kiFki= ugha gS & bl laca/k esa] bl 
izdj.k ds fopkj.k ds nkSjku ;kph ds rdZ dk ijh{k.k fd;k tk ldrk gS vkSj izR;FkhZ dks 
mldh fLFkfr Li"V djus dk Ik;kZIr volj fn;k tkuk pkfg,A ¼jke fd'ku iVsy fo- 
nsosUnz flag½	 …1888

Representation of the People Act (43 of 1951), Sections 81, 100 & 101 
and Constitution – Article 226 – Maintainability – Held – U/S 81, petition can 
be filed challenging election of candidate on any ground mentioned u/S 100 
and 101 of the Act – Petitioner not challenging election of Respondent-4 and 
merely praying for direction to Election Commissioner for quashment of 
entire election process – While entertaining petition u/S 81, Court cannot 
exercise powers under Article 226 of Constitution – Petition not 
maintainable. [Vishnu Kant Sharma Vs. Chief Election Commissioner]

…2130

yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk,¡ 81] 100 o 101 ,oa lafo/kku 
& vuqPNsn 226 & iks"k.kh;rk & vfHkfu/kkZfjr & vf/kfu;e dh /kkjk 100 ,oa 101 ds 
varxZr mfYyf[kr fdlh Hkh vk/kkj ij vH;FkhZ ds fuokZpu dks pqukSrh nsrs gq,] /kkjk 81 
ds varxZr ;kfpdk izLrqr dh tk ldrh gS & ;kph] izR;FkhZ Ø- 4 ds fuokZpu dks pqukSrh 
ugha ns jgk gS rFkk fuokZpu vk;qDr dks laiw.kZ fuokZpu dk;Zokgh vfHk[kafMr djus ds 
fy, funsf'kr fd;s tkus gsrq izkFkZuk dj jgk gS & /kkjk 81 ds varxZr ;kfpdk xzg.k 
djrs le;] U;k;ky; lafo/kku ds vuqPNsn 226 ds varxZr 'kfDr;ksa dk iz;ksx ugha dj 
ldrk & ;kfpdk iks"k.kh; ugha gSA ¼fo".kq dkar 'kekZ fo- phQ bysD'ku dfe'uj½	

…2130

Representation of the People Act (43 of 1951), Section 81 & 126,  
Specific Relief Act (47 of 1963), Section 34 and Civil Procedure Code (5 of 
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1908), Order 7 Rule 11 – Grounds – Petition for violation of Section 126 of Act 
of 1951 – Held – Petitioner has not challenged the election of Respondent-4 
and not even filed the election results – Petition barred by Section 34 of the 
Act of 1963 – As no relief is claimed for declaration of result of Respondent-4 
as void, petition is also not maintainable u/S 81 of Act of 1951 – Petition 
dismissed under Order 7 Rule 11 CPC. [Vishnu Kant Sharma Vs. Chief 
Election Commissioner]	 …2130

yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk 81 o 126] fofufnZ"V vuqrks"k 
vf/kfu;e ¼1963 dk 47½] /kkjk 34 ,oa flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 7 
fu;e 11 & vk/kkj & 1951 ds vf/kfu;e dh /kkjk 126 ds mYya?ku ds fy, ;kfpdk & 
vfHkfu/kkZfjr & ;kph us izR;FkhZ Ø- 4 ds fuokZpu dks pqukSrh ugha nh gS rFkk fuokZpu 
ifj.kke Hkh izzLrqr ugha fd;k gS & ;kfpdk 1963 ds vf/kfu;e dh /kkjk 34 }kjk oftZr gS 
& pwafd izR;FkhZ Ø- 4 ds ifj.kke dks 'kwU; ?kksf"kr djus ds fy, fdlh vuqrks"k dk nkok 
ugha fd;k x;k gS] 1951 ds vf/kfu;e dh /kkjk 81 ds varxZr ;kfpdk Hkh iks"k.kh; ugha gS 
& fl-iz-la- ds vkns'k 7 fu;e 11 ds varxZr ;kfpdk [kkfjtA ¼fo".kq dkar 'kekZ fo- phQ 
bysD'ku dfe'uj½	 …2130

Representation of the People Act (43 of 1951), Section 81(3) & 83(2) – 
Verification of Documents – Held – Section 81(3) says only about the copy of 
petition, not about schedule or annexure – All documents filed with petition 
are certified copies issued by Returning Officers under his seal and signature 
– These are certified copies of public documents issued by public authority 
during discharging his official duties – Section 83(2) is not applicable. [Ram 
Kishan Patel Vs. Devendra Singh]	 …1888

yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk 81¼3½ o 83¼2½ & nLrkostksa dk 
lR;kiu & vfHkfu/kkZfjr & /kkjk 81¼3½ dsoy ;kfpdk dh izfr ds ckjs esa dgrh gS u fd 
vuqlwph ;k vuqyXud ds ckjs esa & ;kfpdk ds lkFk izLrqr lHkh nLrkost] fuokZpu 
vf/kdkfj;ksa }kjk mldh eqnzk ,oa gLrk{kj }kjk tkjh dh xbZ izekf.kr izfr;ka gSa & os] 
yksd izkf/kdkjh }kjk mlds inh; drZO;ksa ds fuoZgu ds nkSjku tkjh fd;s x;s lkoZtfud 
nLrkostksa dh izekf.kr izfr;ka gSa & /kkjk 83¼2½ iz;ksT; ughaA ¼jke fd'ku iVsy fo- 
nsosUnz flag½	 …1888

Representation of the People Act (43 of 1951), Section 83(1)(a) & 86 and 
Civil Procedure Code (5 of 1908), Order 7 Rule 11 – “Concise Statement of 
Material Facts” & “Cause of Action” – Returning Candidate/Respondent 
filed application under Order 7 Rule 11 CPC – Held – Petitioner mentioned 
entire details of his knowledge and defects in affidavit of respondent – 
Petition having a concise statement of material facts and discloses a triable 
issue or cause of action – Grounds taken by respondent in application under  
Order 7 Rule 11 CPC not sufficient for dismissal of petition – Application 
dismissed. [Ram Kishan Patel Vs. Devendra Singh]	 …1888
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yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk 83¼1½¼a½ o 86 ,oa flfoy 
ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 7 fu;e 11 & **rkfRod rF;ksa dk laf{kIr dFku** o 
**okn gsrqd** & fuokZfpr izR;k'kh@izR;FkhZ us vkns'k 7 fu;e 11 fl-iz-la- ds varxZr 
vkosnu izLrqr fd;k & vfHkfu/kkZfjr & ;kph us izR;FkhZ ds 'kiFki= esa mlds Kku ,oa 
=qfV;ksa ds laiw.kZ fooj.k mfYyf[kr fd;s & ;kfpdk esa rkfRod rF;ksa dk laf{kIr dFku 
gS vkSj ,d fopkj.kh; fook|d ;k okn dkj.k izdV gksrk gS & izR;FkhZ }kjk vkns'k 7 
fu;e 11 fl-iz-la- ds varxZr vkosnu esa fy;s x;s vk/kkj] ;kfpdk dh [kkfjth gsrq 
Ik;kZIr ugha & vkosnu [kkfjtA ¼jke fd'ku iVsy fo- nsosUnz flag½	 …1888

Representation of the People Act (43 of 1951), Section 83(1)(a) & 86 and 
Civil Procedure Code (5 of 1908), Order 7 Rule 11 – Rejection of Plaint – 
Grounds where principles of Order 7 Rule 11 CPC are applicable under 
given circumstances and stages – Discussed & enumerated. [Ram Kishan 
Patel Vs. Devendra Singh]	 …1888

yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk 83¼1½¼a½ o 86 ,oa flfoy 
ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 7 fu;e 11 & okni= dk ukeatwj fd;k tkuk & 
vk/kkj tgka nh xbZ ifjfLFkfr;ksa ,oa izØeksa ds varxZr vkns'k 7 fu;e 11  fl-iz-la- ds 
fl)kar ykxw gksrs gSa & foosfpr ,oa izxf.kr fd;s x;sA ¼jke fd'ku iVsy fo- nsosUnz 
flag½	 …1888

Representation of the People Act (43 of 1951), Section 83(1)(a) & 86 and 
Civil Procedure Code (5 of 1908), Order 7 Rule 11 – Rejection of Plaint – 
Grounds where principles of Order 7 Rule 11 CPC is applicable under given 
circumstances and stages – Discussed & enumerated. [Radheshyam 
Darsheema Vs. Kunwar Vijay Shah]	 …2139

yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk 83¼1½¼a½ o 86 ,oa flfoy 
ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 7 fu;e 11 & okn&i= dk [kkfjt fd;k tkuk & os 
vk/kkj tgka nh xbZ ifjfLFkfr;ksa ,oa izØeksa ds varxZr fl-iz-la- ds vkns'k 7 fu;e 11 ds 
fl)kar ykxw gksrs gSa & foosfpr o izxf.krA ¼jk/ks';ke n'khZek fo- dqaoj fot; 'kkg½

…2139

Representation of the People Act (43 of 1951), Sections 83(1)(a), 86, 
100(1) & 123 and Civil Procedure Code (5 of 1908), Order 7 Rule 11 – Material 
Facts – Held – Details of employees who were influenced by respondent is not 
provided in petition – Neither name of any employee is mentioned nor it is 
shown that how they affected election process in favour of respondent – 
Similarly, how respondent, as a Minister, misused his power and influenced 
voters is not mentioned – Source of information regarding expenditure of 
Bhagwat Katha is not mentioned, expenditures stated by petitioner is self 
imaginary calculation and presumption – Material facts are absent in 
pleadings – No triable issue found – Election petition dismissed. 
[Radheshyam Darsheema Vs. Kunwar Vijay Shah]	 …2139
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yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk,¡ 83¼1½¼a½] 86] 100¼1½ o 123 
,oa flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 7 fu;e 11 & rkfRod rF; & 
vfHkfu/kkZfjr & mu deZpkjhx.k dk fooj.k ;kfpdk esa ugha fn;k x;k gS ftUgsa izR;FkhZ 
}kjk izHkkfor fd;k x;k Fkk & u rks fdlh deZpkjh ds uke dk mYys[k fd;k x;k gS u 
gh ;g n'kkZ;k x;k gS fd dSls mUgksusa izR;FkhZ ds i{k esa fuokZpu izfØ;k dks izHkkfor 
fd;k & mlh izdkj] izR;FkhZ us] ,d ea=h ds :i esa] dSls viuh 'kfDr dk nq:i;ksx fd;k 
rFkk ernkrkvksa dks izHkkfor fd;k] dk mYys[k ugha gS & Hkkxor dFkk ds [kpZ ds laca/k 
esa tkudkjh ds L=ksr dk mYys[k ugha gS] ;kph }kjk crk;s x;s [kpsZ Lo;a }kjk dh xbZ 
dkYifud x.kuk vkSj mi/kkj.kk gS & vfHkopu eas rkfRod rF; vuqifLFkr gSa & dksbZ 
fopkj.kh; fook|d ugha ik;s x;s & fuokZpu ;kfpdk [kkfjtA ¼jk/ks';ke n'khZek fo- 
dqaoj fot; 'kkg½	 …2139

Representation of the People Act (43 of 1951), Section 83(2) – Copy 
of Petition & Documents submitted for giving to Respondents – Attestation 
of – Held – Section 83(2) says only about manner of filing schedule or 
annexure, which provides that “any schedule or annexure to petition 
shall also be signed by petitioner and verified in same manner as the 
petition” – This requirement is not applicable to the copies of 
documents/annexure submitted for giving to respondents. [Ram 
Kishan Patel Vs. Devendra Singh]	 …1888

yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk 83¼2½ & izR;FkhZx.k dks nsus ds 
fy, ;kfpdk ,oa nLrkostksa dh izfr izLrqr dh xbZ & dk vuqizek.ku & vfHkfu/kkZfjr & 
/kkjk 83¼2½ dsoy vuqlwph ;k vuqyXud izLrqrhdj.k dh jhfr ds ckjs esa dgrh gS tks 
micaf/kr djrh gS fd **;kfpdk dh fdlh vuqlwph ;k vuqyXud dks Hkh ;kph }kjk 
gLrk{kfjr fd;k tkuk pkfg, vkSj mlh jhfr ls lR;kfir fd;k tkuk pkfg, tSls fd 
;kfpdk** & ;g vis{kk] nLrkostksa@vuqyXud dh mu izfr;ksa ij ykxw ugha gksrh ftUgsa 
izR;FkhZ dks fn;s tkus ds fy, izLrqr fd;k x;k gSA ¼jke fd'ku iVsy fo- nsosUnz flag½	

…1888

Representation of the People Act (43 of 1951), Section 100(1) & 123 and 
Civil Procedure Code (5 of 1908), Order 7 Rule 11 – Corrupt Practice – 
Contestant & Candidate – Held – In respect of corrupt practice, term 
“Candidate” has been used in law – Contestant becomes a candidate only 
after filing his nomination – Bhagwat Katha was organized during 
26.10.2018 to 01.11.2018 whereas respondent filed his nomination later on 
05.11.2018, thus during the period of Katha, he was not a “Candidate” and 
hence cannot be considered as Corrupt Practice – No triable issue found – 
Election Petition dismissed. [Radheshyam Darsheema Vs. Kunwar Vijay 
Shah]	 …2139

yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk,¡ 100¼1½ o 123 ,oa flfoy 
ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 7 fu;e 11 & Hkz"V vkpj.k & izfr}anh o izR;k'kh & 
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vfHkfu/kkZfjr & Hkz"V vkpj.k ds laca/k esa] fof/k esa **izR;k'kh** 'kCn dk mi;ksx fd;k x;k 
gS & izfr}anh dsoy mlds ukekadu nkf[ky djus ds i'pkr~ gh ,d izR;k'kh curk gS & 
fnukad 26-10-2018 ls 01-11-2018 ds nkSjku Hkkxor dFkk dk vk;kstu fd;k x;k Fkk 
tcfd izR;FkhZ us ckn esa fnukad 05-11-2018 dks viuk ukekadu nkf[ky fd;k Fkk] vr% 
dFkk dh vof/k ds nkSjku] og **izR;k'kh** ugha Fkk ,oa blfy, Hkz"V vkpj.k ds :i esa 
ugha ekuk tk ldrk & dksbZ fopkj.kh; fook|d ugha ik;s x;s & fuokZpu ;kfpdk 
[kkfjtA ¼jk/ks';ke n'khZek fo- dqaoj fot; 'kkg½	 …2139

Service Law – Departmental Enquiry – Second Enquiry – Dismissal 
from Service – Held – Once the previous order of punishment was set aside by 
this Court in previous round of litigation, it was not open to Disciplinary 
Authority to give it validity and upheld it – Further, in second enquiry, no 
evidence could be produced against petitioner – It is a case of no legal 
evidence against petitioner – Punishment order and Appellate Order cannot 
sustain judicial scrutiny – Petitioner entitled for all consequential benefits as 
if he was never subjected to any departmental enquiry – Petition allowed. 
[Duryodhan Bhavtekar Vs. State of M.P.]	 …1877

lsok fof/k & foHkkxh; tkap & f}rh; tkap & lsok ls inP;qfr & vfHkfu/kkZfjr 
& tc ,d ckj bl U;k;ky; }kjk] eqdnesckth ds iwoZrj nkSj esa] 'kkfLr dk iwoZrj 
vkns'k vikLr fd;k x;k Fkk] vuq'kklfud izkf/kdkjh mls fof/kekU;rk nsus vkSj dk;e 
j[kus ds fy, eqDr ugha Fkk & blds vfrfjDr] f}rh; tkap esa] ;kph ds fo:) dksbZ 
lk{; izLrqr ugha fd;k tk ldk & ;kph ds fo:) dksbZ fof/kd lk{; u gksus dk ;g ,d 
izdj.k gS & 'kkfLr vkns'k ,oa vihyh vkns'k] U;kf;d lafo{kk esa dk;e ugha jg ldrk 
& ;kph lHkh ifj.kkfed ykHkksa gsrq gdnkj] tSlk fd og dHkh fdlh foHkkxh; tkap ds 
v/khu ugha Fkk & ;kfpdk eatwjA ¼nq;ksZ/ku Hkkorsdj fo- e-iz- jkT;½	 …1877

Service Law – Disciplinary Proceeding – Punishment – Consultation 
with Commission – Held – When any advice is given by Commission and used 
against delinquent for imposing penalty, then rule of natural justice requires 
that copy of same be supplied to delinquent – In present case, no such advice 
has been taken from Commission – If disciplinary authority has not 
consulted with Commission, order of punishment is not vitiated or makes the 
decision making process defective – It does not violate principle of natural 
justice – Petition dismissed. [Anil Pratap Singh Vs. State of M.P.]	 …1858

lsok fof/k & vuq'kklfud dk;Zokgh & n.M & vk;ksx ls ijke'kZ & 
vfHkfu/kkZfjr & tc vk;ksx }kjk dksbZ lykg nh xbZ gS vkSj vipkjh ds fo:)] 'kkfLr 
vf/kjksfir djus gsrq mi;ksx dh x;h gS rc uSlfxZd U;k; dh vis{kk gS fd mldh izfr] 
vipkjh dks iznk; dh tk, & orZeku izdj.k esa] vk;ksx ls ,slh dksbZ lykg ugha yh xbZ 
gS & ;fn vuq'kklfud izkf/kdkjh us vk;ksx ls ijke'kZ ugha fd;k gS] n.M dk vkns'k 
nwf"kr ugha gks tkrk ;k fofu'p; djus dh izfØ;k nks"kiw.kZ ugha gks tkrh & ;g uSlfxZd 
U;k; ds fl)kar dk mYya?ku ugha djrk & ;kfpdk [kkfjtA ¼vfuy izrki flag fo- e-iz- 
jkT;½	 …1858
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Service Law – Recruitment – Malafides/“Malice in Fact” & “Malice in 
Law” – Pleadings – Held – Whenever allegations as to malafides is levelled, 
sufficient particulars and cogent materials making out prima facie case must 
be pleaded – Vague allegations and bald assertion is not enough – Petitioner 
could not point out the necessary ingredients which can establish “Malice in 
Fact” or “Malice in Law”. [Virendra Jatav Vs. State of M.P.]	 …2104

lsok fof/k & HkrhZ & dnk'k;@**rF; esa fo}s"k** o **fof/k esa fo}s"k** & vfHkopu 
& vfHkfu/kkZfjr & tc dHkh dnk'k; ds vfHkdFku fd;s tkrs gS] izFke n`"V~;k izdj.k 
cukrh gqbZ i;kZIr fof'kf"V;ksa rFkk rdZiw.kZ lkexzh dk vfHkokd~ gksuk pkfg, & vLi"V 
vfHkdFku ,oa dksjs izk[;ku i;kZIr ugha gSa & ;kph] ,sls vko';d ?kVdksa dks ugha nf'kZr 
dj ldk gS tks **rF; esa fo}s"k** ;k **fof/k esa fo}s"k** LFkkfir dj ldrs gksA ¼ohjsUnz 
tkVo fo- e-iz- jkT;½	 …2104

Service Law – Recruitment – Post of Constable – 'Suitability' & 
'Eligibility' –– Judicial Review – Petitioner though selected was declared 
unsuitable – Held – Although petitioner acquitted for charge u/S 376 IPC, it 
does not give him any right to be appointed even if he is selected – Employer 
carry the discretion to examine “suitability” considering nature of job, 
duties, department, status of post, nature of accusation and his acquittal etc – 
Ultimate decision which is an opinion of employer is beyond the scope of 
Judicial review – “Eligibility is subjected to judicial review but “suitability” 
is not – Petitioner failed to establish any manifest, procedural impropriety in 
decision making process – No malafide established – No breach of any 
circular/Rules – Petition dismissed. [Virendra Jatav Vs. State of M.P.]…	 2104

lsok fof/k & HkrhZ & vkj{kd dk in & *mi;qDrrk* o *ik=rk* & U;kf;d 
iqufoZyksdu & ;|fi ;kph dk p;u fd;k x;k Fkk mls vuqi;qDr ?kksf"kr fd;k x;k & 
vfHkfu/kkZfjr & ;|fi ;kph dks /kkjk 376 Hkk-na-la- ds varxZr vkjksi ls nks"keqDr fd;k 
x;k Fkk] p;fur gks tkus ij Hkh] mls fu;qfDr dk dksbZ vf/kdkj ugha feyrk & fu;ksDrk] 
dk;Z dk Lo:i] drZO;] foHkkx] in dh izkfLFkfr] vkjksiksa dk Lo:i ,oa mldh 
nks"keqfDr bR;kfn dk fopkj djrs gq, **mi;qDrrk** dk ijh{k.k djus dk foosdkf/kdkj 
j[krk gS & vafre fofuf'p;] tks fd fu;ksDrk dh ,d jk; gS] U;kf;d iqufoZyksdu dh 
O;kfIr ls ijs gS & **ik=rk**] U;kf;d iqufoZyksdu ds v/khu gS fdarq **mi;qDrrk** ugha & 
;kph] fofu'p; djus dh izfØ;k esa fdlh izdV] izfØ;kRed vukSfpR; LFkkfir djus esa 
vlQy jgk & dksbZ dnk'k; LFkkfir ugha & fdlh ifji=@fu;eksa dk Hkax ugha & 
;kfpdk [kkfjtA ¼ohjsUnz tkVo fo- e-iz- jkT;½	 …2104

Service Law – Recruitment – Suitability – Parameters – Held – For 
judging 'suitability', no strict parameters can be reduced in writing with 
accuracy and precision – It varies from post to post and from department to 
department – A candidate after acquittal, in one department which is only 
doing ministerial job may be treated as 'suitable' whereas for another 
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department/post, considering the nature of job may be treated as 
'unsuitable'. [Virendra Jatav Vs. State of M.P.]	 …2104

lsok fof/k & HkrhZ & mi;qDrrk & ekin.M & vfHkfu/kkZfjr & *mi;qDrrk* 
ij[kus gsrq fdlh dBksj ekin.M dks 'kq)rk ,oa ;FkkFkZrk ds lkFk fyf[kr :i esa ugha 
fn;k tk ldrk & ;g in ,oa foHkkx ds vuqlkj cnyrk jgrk gS & ,d vH;FkhZ dks 
nks"keqfDr i'pkr~] ,d foHkkx esa ftlesa dsoy vuqlfpoh; dk;Z gksrk gS] *mi;qDr ekuk 
tk ldrk gS tcfd vU; foHkkx@in gsrq] dk;Z dk Lo:i /;ku esa j[krs gq, *vuqi;qDr* 
ekuk tk ldrk gSA ¼ohjsUnz tkVo fo- e-iz- jkT;½	 …2104

Service Law – Suspension – Right of Posting – Principle – Held – 
Permitting a delinquent to continue at same place where departmental 
enquiry is held and misconduct is committed, may not be in interest of 
administration and public interest – Even if, employee is not suspended, 
ordinarily it is in interest of fair and transparent enquiry, that he is 
transferred from that place – It is the exclusive domain of administration to 
decide as per administrative exigency to post or transfer a particular person 
at particular place – Direction of Single Judge to post R-4 at same place 
where he was posted before suspension and transfer, cannot be sustained and 
is set aside – Appeal partly allowed. [Neerja Shrivastava Vs. State of M.P.]	

(DB)…1532

lsok fof/k & fuyacu & inLFkkiuk dk vf/kdkj & fl)kar & vfHkfu/kkZfjr & 
,d vipkjh dks mlh LFkku ij cus jgus dh vuqefr nh tkuk tgka foHkkxh; tkap dh tk 
jgh gS vkSj vopkj dkfjr fd;k x;k gS] iz'kklu ,oa yksd fgr esa ugha gks ldrk & ;fn 
deZpkjh fuyafcr ugha fd;k x;k gks] rc Hkh] lk/kkj.kr% ;g fu"i{k ,oa ikjn'khZ tkap ds 
fgr esa gS fd mls ml LFkku ls LFkkukarfjr fd;k tk, & iz'kklfud lqfo/kk ds vuqlkj] 
,d fof'k"V O;fDr dks fdlh fof'k"V LFkku ij inLFk ;k LFkkukarfjr djus dk fofu'p; 
djuk] iz'kklu dk vuU; vf/kdkj {ks= gS & ,dy U;k;k/kh'k dk izR;FkhZ&4 dks mlh 
LFkku ij inLFk djus dk funs'k tgka og fuyacu ,oa LFkkukarj.k ds iwoZ inLFk Fkk] 
dk;e ugha j[kk tk ldrk vkSj vikLr fd;k x;k & vihy va'kr% eatwjA ¼uhjtk 
JhokLro fo- e-iz- jkT;½ 	 (DB)…1532

Service Law – Transfer – Casual Employees – Held – Full Bench of this 
Court concluded that in absence of an enabling provision/service condition, 
casual employee cannot be transferred – Transfer is not a condition of service 
for a casual employee. [Ajit Singh (Dr.) Vs. State of M.P.]	 …1872

lsok fof/k & LFkkukarj.k & vkdfLed deZpkjhx.k & vfHkfu/kkZfjr & bl 
U;k;ky; dh iw.kZ U;k;ihB us fu"df"kZr fd;k fd ,d lkeF;Zdkjh mica/k@lsok 'krZ dh 
vuqifLFkfr esa] vkdfLed deZpkjh dks LFkkukarfjr ugha fd;k tk ldrk gS & ,d 
vkdfLed deZpkjh gsrq] LFkkukarj.k] lsok dh ,d 'krZ ugha gSA ¼vftr flag ¼MkW-½ fo- e-
iz- jkT;½	 …1872
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Service Law – Transfer – Contractual Employees – Held – Impugned 
order itself says that a contractual employee cannot be transferred to a place 
other than the place where he was appointed – His extension of contractual 
period as a consequence thereof has to be at the same place where he was 
working – Policy decision regarding extension of contractual employment of 
existing employees already taken – Impugned order set aside – Petition 
allowed. [Ajit Singh (Dr.) Vs. State of M.P.]	 …1872

lsok fof/k & LFkkukarj.k & lafonkRed deZpkjhx.k & vfHkfu/kkZfjr & vk{ksfir 
vkns'k Lo;a dgrk gS fd ,d lafonkRed deZpkjh dks] ftl LFkku ij og fu;qDr Fkk] 
mlds vykok ,d vU; LFkku ij LFkkukarfjr ugha fd;k tk ldrk & blds 
ifj.kkeLo:i mldh lafonkRed vof/k dk c<+k;k tkuk mlh LFkku ij gksuk pkfg, 
tgka og dk;Zjr Fkk & orZeku deZpkfj;ksa ds lafonkRed fu;kstu dks c<+k;s tkus ds 
laca/k esa uhfr fu.kZ; igys gh fy;k tk pqdk gS & vk{ksfir vkns'k vikLr & ;kfpdk 
eatwjA ¼vftr flag ¼MkW-½ fo- e-iz- jkT;½	 …1872

Service Law – Transfer – Frequent Transfers – Held – Employer is the 
best judge to decide transfer of employee – There was a scuffle between 
petitioner and other employee – Transfer of petitioner to maintain discipline 
and normal functioning of department – No fault with transfer orders – 
Petition dismissed. [Chandragupt Saxena Vs. Bank of Baroda]	 …1882

lsok fof/k & LFkkukarj.k & ckjackj LFkkukarj.k & vfHkfu/kkZfjr & deZpkjh ds 
LFkkukarj.k dk fofu'p; djus gsrq] fu;ksDrk loksZRre fu.kkZ;d gS & ;kph vkSj vU; 
deZpkjh ds chp gkFkkikbZ gqbZ Fkh & vuq'kklu cuk;s j[kus ds fy, vkSj foHkkx dk 
dkedkt lkekU; j[kus ds fy, ;kph dk LFkkukarj.k & LFkkukarj.k vkns'kksa esa dksbZ nks"k 
ugha & ;kfpdk [kkfjtA ¼pUnzxqIr lDlsuk fo- cSad vkWQ cMkSnk½	 …1882

Service Law – Transfer – Frequent Transfers – Held – Petitioner, being 
a Manager, is senior officer of Bank and Apex Court opined that for superior 
or responsible posts, continued posting at one station is not conducive of good 
administration – Further, petitioner is neither a Class III nor Class IV 
employee, thus he do not deserves a protection from frequent transfer which 
may be given to them in a given fact situation. [Chandragupt Saxena Vs. 
Bank of Baroda]	 …1882

lsok fof/k & LFkkukarj.k & ckjackj LFkkukarj.k & vfHkfu/kkZfjr & ;kph ,d 
izca/kd gksus ds ukrs] cSad dk ofj"B vf/kdkjh gS vkSj loksZPp U;k;ky; dh jk; gS fd 
ofj"B ;k ftEesnkj inksa gsrq] yxkrkj ,d gh LFkku ij inLFkkiuk] vPNs iz'kklu ds 
fy, lgk;d ugha gS & blds vfrfjDr] ;kph u rks ,d oxZ&III u gh oxZ&IV deZpkjh 
gS vr%] og ckjackj LFkkukarj.k ls laj{k.k dk gdnkj ugha gS] tks fd fn;s x;s rF; dh 
fLFkfr esa mUgsa fn;k tk ldrk gSA ¼pUnzxqIr lDlsuk fo- cSad vkWQ cMkSnk½	 …1882

Service law – Transfer – Grounds – Malafides – Held – Respondent 
written repeated communications to authorities regarding serious irregularities 
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in bank and levelled specific allegations of corruption – Her reports of 
irregularities met with a reprisal – She, being a Scale IV officer, was 
transferred and posted to a branch which was expected to be occupied by  
Scale I officer – She was victimized – Order of transfer was an act of unfair 
treatment vitiated by malafides – High Court rightly quashed the transfer 
order – Appeal dismissed with cost of Rs. 50,000. [Punjab & Sind Bank Vs. 
Mrs. Durgesh Kuwar]	 (SC)…1503

lsok fof/k & LFkkukarj.k & vk/kkj & dnk'k; & vfHkfu/kkZfjr & izR;FkhZ us 
izkf/kdkfj;ksa dks cSad esa xaHkhj vfu;ferrkvksa ds laca/k esa ckjackj fyf[kr lalwpuk,a nh 
vkSj Hkz"Vkpkj ds fofufnZ"V vkjksi yxk;s & vfu;ferrkvksa ds mlds izfrosnu ds cnys 
mls izfr'kks/k feyk & ;|fi og ,d Ldsy IV vf/kdkjh Fkh ,d ,slh 'kk[kk esa 
LFkkukarfjr ,oa inLFkkfir fd;k x;k ftls ,d Ldsy I vf/kdkjh }kjk miHkksx fd;k 
tkuk visf{kr Fkk & mls ihfM+r fd;k x;k Fkk & LFkkukarj.k dk vkns'k] dnk'k;ksa }kjk 
nwf"kr vuqfpr O;ogkj dh ,d dkjZokbZ Fkh & mPp U;k;ky; us LFkkukarj.k vkns'k dks 
mfpr :i ls vfHk[kafMr fd;k & :- 50]000@& O;; ds lkFk vihy [kkfjtA ¼iatkc 
,.M fla/k cSad fo- Jherh nqxsZ'k dqoj½	 (SC)…1503

Service Law – Transfer – Personal Inconvenience – Scope of 
Interference – Held – Transfer order can be interfered with if it violates any 
statutory provision (not policy guidelines), issued by incompetent authority, 
proved to be malafide or changes the service condition of employee to his 
detriment – Relevant circular regarding transfer of physically handicapped 
employees is directory in nature – Personal inconvenience etc. cannot be a 
ground to interfere with transfer order. [Chandragupt Saxena Vs. Bank of 
Baroda]	 …1882

lsok fof/k & LFkkukarj.k & O;fDrxr vlqfo/kk & gLr{ksi dh O;kfIr & 
vfHkfu/kkZfjr & LFkkukarj.k vkns'k esa gLr{ksi fd;k tk ldrk gS ;fn og fdlh dkuwuh 
mica/k ¼uhfr fn'kk&funs'k ugha½ dk mYya?ku djrk gks] v{ke izkf/kdkjh }kjk tkjh 
fd;k x;k gks] vln~HkkoiwoZd gksuk lkfcr gqvk gks vFkok deZpkjh dh lsok 'krZ dks 
mlds vfgrdj cnyrk gks & 'kkjhfjd :i ls fnO;kax deZpkfj;ksa ds LFkkukarj.k laca/kh 
lqlaxr ifji= funs'kkRed Lo:i ds gS & O;fDrxr vlqfo/kk bR;kfn] LFkkukarj.k 
vkns'k esa gLr{ksi ds fy, vk/kkj ugha gks ldrkA ¼pUnzxqIr lDlsuk fo- cSad vkWQ 
cMkSnk½	 …1882

Service law – Transfer – Principles – Held – Transfer is an exigency of 
service and employee cannot have a choice of posting – Administrative 
circular may not in itself confer a vested right which can be enforceable by a 
writ of mandamus unless transfer order is established to be malafide or 
contrary to statutory provisions or has been issued by incompetent 
authority. [Punjab & Sind Bank Vs. Mrs. Durgesh Kuwar]	 (SC)…1503
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lsok fof/k & LFkkukarj.k & fl)kar & vfHkfu/kkZfjr & LFkkukarj.k] lsok dh ,d 
vko';drk gS vkSj deZpkjh dks ilan dh inLFkkiuk ugha fey ldrh & iz'kklfud 
ifji= vius vki esa ,d fufgr vf/kdkj iznRr ugha dj ldrk ftls ,d ijekns'k dh 
fjV }kjk izorZuh; fd;k tk ldrk gks tc rd fd LFkkukarj.k vkns'k] vln~Hkkoiw.kZ ;k 
dkuwuh mica/kksa ds foijhr ;k v{ke izkf/kdkjh }kjk tkjh fd;k x;k gS] LFkkfir ugha 
fd;k tkrkA ¼iatkc ,.M fla/k cSad fo- Jherh nqxsZ'k dqoj½	 (SC)…1503

Sexual Harassment of Women at Workplace (Prevention, Prohibition 
and Redressal) Act (14 of 2013), Section 4(2)(c) – Constitution of Committee – 
Independent Member – Held – It was established that a lawyer, who has been 
appointed as a member of Committee as independent member was the panel 
lawyer of bank itself – Request of respondent for replacing such member 
with a truly independent third party, should have been considered – No 
reason or justification on part of bank not to accede to such request of 
respondent. [Punjab & Sind Bank Vs. Mrs. Durgesh Kuwar]	 (SC)…1503

efgykvksa dk dk;ZLFky ij ySafxd mRihM+u ¼fuokj.k] izfr"ks/k vkSj izfrrks"k½ 
vf/kfu;e ¼2013 dk 14½] /kkjk 4¼2½¼c½ & lfefr dk xBu & Lora= lnL; & 
vfHkfu/kkZfjr & ;g LFkkfir fd;k x;k Fkk fd ,d odhy ftls Lora= lnL; ds :i esa 
lfefr dk ,d lnL; fu;qDr fd;k x;k gS] cSad dk gh iSuy odhy Fkk & ,sls lnL; 
dks ,d okLrfod Lora= r`rh; i{kdkj ls izfrLFkkfir djus gsrq izR;FkhZ ds fuosnu ij 
fopkj fd;k tkuk pkfg, Fkk & izR;FkhZ dk mDr fuosnu ekU; u djus gsrq] cSad dh vksj 
ls dksbZ dkj.k ;k U;k;ksfpR; ughaA ¼iatkc ,.M fla/k cSad fo- Jherh nqxsZ'k dqoj½	

(SC)…1503

Specific Relief Act (47 of 1963), Section 34 – Consequential Relief – 
Held – In absence of consequential relief of declaration of election of 
Respondent-4 as void, election petition is hit/barred by Section 34 of the Act 
of 1963. [Vishnu Kant Sharma Vs. Chief Election Commissioner]	 …2130

fofufnZ"V vuqrks"k vf/kfu;e ¼1963 dk 47½] /kkjk 34 & ifj.kkfed vuqrks"k & 
vfHkfu/kkZfjr & izR;FkhZ Ø- 4 ds fuokZpu dks 'kwU; ?kksf"kr djus ds ifj.kkfed vuqrks"k 
ds vHkko esa] fuokZpu ;kfpdk 1963 ds vf/kfu;e dh /kkjk 34 }kjk izHkkfor@oftZr gSA 
¼fo".kq dkar 'kekZ fo- phQ bysD'ku dfe'uj½	 …2130

Specific Relief Act (47 of 1963), Section 34 – See – Representation of the 
People Act, 1951, Section 81 & 126[Vishnu Kant Sharma Vs. Chief Election 
Commissioner]	 …2130

fofufnZ"V vuqrks"k vf/kfu;e ¼1963 dk 47½] /kkjk 34 & ns[ksa & yksd Áfrfuf/kRo 
vf/kfu;e] 1951] /kkjk 81 o 126 ¼fo".kq dkar 'kekZ fo- phQ bysD'ku dfe'uj½	…2130

Stamp Act, Indian (2 of 1899), Section 40 – Penalty – Aims & Objects – 
Held – Purpose of penalty generally is a deterrence and not retribution – 
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Public authority should exercise the discretion reasonably and not in 
oppressive manner. [Trustees of H.C. Dhanda Trust Vs. State of M.P.]	

(SC)…2016

LVkEi vf/kfu;e] Hkkjrh; ¼1899 dk 2½] /kkjk 40 & 'kkfLr & y{; ,oa mn~ns'; 
& vfHkfu/kkZfjr & 'kkfLr dk iz;kstu lkekU;r% Hk;ksijr gS vkSj u fd n.MkRed & 
yksd izkf/kdkjh dks foosdkf/kdkj dk Ikz;ksx] ;qfDr;qDr :i ls djuk pkfg, vkSj u fd 
vU;k;iw.kZ jhfr lsA ¼VªLVht vkWQ ,p-lh- <akMk VªLV fo- e-iz- jkT;½	 (SC)…2016

Stamp Act, Indian (2 of 1899), Section 40(1)(b) – Deficit Stamp Duty – 
Penalty – Quantum – Held – Imposition of extreme penalty i.e. ten times of the 
duty or deficient portion thereof cannot be based on mere factum of evasion 
of duty – It is not the case of Collector that conduct of appellant was dishonest 
or contumacious – This Court earlier concluded that it is only in the extreme 
situation, penalty needs to be imposed to the extent of ten times – Penalty 
reduced to five times – Appeals partly allowed.  [Trustees of H.C. Dhanda 
Trust Vs. State of M.P.]	 (SC)…2016

LVkEi vf/kfu;e] Hkkjrh; ¼1899 dk 2½] /kkjk 40¼1½¼b½ & LVkEi 'kqYd dh deh 
& 'kkfLr & ek=k & vfHkfu/kkZfjr & vkR;afrd 'kkfLr vFkkZr~] 'kqYd vFkok mlds deh 
okys Hkkx dk nl xquk dk vf/kjksi.k] ek= 'kqYd ls cpus ds rF; ij vk/kkfjr ugha fd;k 
tk ldrk & dysDVj dk izdj.k ;g ugha gS fd vihykFkhZ dk vkpj.k] csbZeku ;k 
/k`"Vrkiw.kZ Fkk & bl U;k;ky; us iwoZ esa fu"df"kZr fd;k Fkk fd dsoy vkR;afrd fLFkfr 
esa gh nl xquk rd dh 'kkfLr vf/kjksfir fd;s tkus dh vko';drk gS & 'kkfLr dks 
?kVkdj ikap xquk fd;k x;k & vihysa va'kr% eatwjA ¼VªLVht vkWQ ,p-lh- <akMk VªLV 
fo- e-iz- jkT;½	 (SC)…2016

Swashasi Chikitsa Mahavidhyalayein Shekshanik Adarsh Seva Niyam, 
M.P., 2018, Rules 5.1 – See – Medical Education (Gazetted) Service 
Recruitment Rules, M.P., 1987, Rule 4 & 13 [Bharat Jain (Dr.) Vs. State of 
M.P.]	 …1541

Lo'kklh fpfdRlk egkfo|ky;hu 'kS{kf.kd vkn'kZ lsok fu;e] e-iz-] 2018] 
fu;e 5-1 & ns[ksa & fpfdRlk f'k{kk ¼jktif=r½ lsok Hkjrh fu;e] e-iz-] 1987] fu;e 4 
o 13 ¼Hkjr tSu ¼MkW-½ fo- e-iz- jkT;½	 …1541

Swashasi Chikitsa Mahavidhyalayein Shekshanik Adarsh Seva Niyam, 
M.P., 2018, Rules 5.1 & 7(6) – See – Medical Education (Gazetted) Service 
Recruitment Rules, M.P., 1987, Rule 4 & 13 [Bharat Jain (Dr.) Vs. State of 
M.P.]	 …1541

Lo'kklh fpfdRlk egkfo|ky;hu 'kS{kf.kd vkn'kZ lsok fu;e] e-iz-] 2018] 
fu;e 5-1 o 7¼6½ & ns[ksa & fpfdRlk f'k{kk ¼jktif=r½ lsok Hkjrh fu;e] e-iz-] 1987] 
fu;e 4 o 13 ¼Hkjr tSu ¼MkW-½ fo- e-iz- jkT;½	 …1541
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Swashasi Chikitsa Mahavidhyalayein Shekshanik Adarsh Seva Niyam, 
M.P., 2018, Rules 5.1, 7(6) & 9 – See – Medical Education (Gazetted) Service 
Recruitment Rules, M.P., 1987, Rule 4 & 13 [Bharat Jain (Dr.) Vs. State of 
M.P.]	 …1541

Lo'kklh fpfdRlk egkfo|ky;hu 'kS{kf.kd vkn'kZ lsok fu;e]  e-iz-] 2018] 
fu;e 5-1] 7¼6½ o 9 & ns[ksa & fpfdRlk f'k{kk ¼jktif=r½ lsok Hkjrh fu;e] e-iz-] 1987] 
fu;e 4 o 13 ¼Hkjr tSu ¼MkW-½ fo- e-iz- jkT;½	 …1541

Tender – Liquor Trade – Rights & Duties – Held – Trade in liquor is not 
a fundamental right and is merely a privilege – Petitioner must follow each 
and every condition of tender notice – Respondents were not under 
obligation to apprise the petitioner about his default/mistakes. [Gwalior 
Alcobrew Pvt. Ltd. Vs. State of M.P.]	 …1841

fufonk & efnjk O;kikj & vf/kdkj o nkf;Ro & vfHkfu/kkZfjr & efnjk dk 
O;kikj djuk ,d ekSfyd vf/kdkj ugha gS rFkk ek= ,d fo'ks"kkf/kdkj gS & ;kph dks 
fufonk uksfVl dh izR;sd 'krZ dk ikyu djuk pkfg, & izR;FkhZx.k] ;kph dks mldh 
Hkwy@xyfr;ksa ds ckjs esa voxr djkus ds ck/;rk/khu ugha FksA ¼Xokfy;j ,Ydksczho izk- 
fy- fo- e-iz- jkT;½	 …1841

Transfer of Property Act (4 of 1882), Section 105 – Lease & Agreement 
for Lease – Difference – Held – For an agreement to be considered as lease 
and not as an agreement to lease it is important that there must be an actual 
demise of property on date of agreement – In instant case, agreement was not 
a lease but simply an agreement giving rise to contractual obligations – 
Clauses of agreement goes to show that it was not a lease agreement but an 
agreement to enter into lease – Appeal dismissed. [Ramnath Agrawal Vs. 
Food Corporation of India]	 (SC)…1807

lEifÙk vUrj.k vf/kfu;e ¼1882 dk 4½] /kkjk 105 & iV~Vk ,oa iV~Vs ds fy, 
djkj & varj & vfHkfu/kkZfjr & ,d djkj dks iV~Vs ds :i esa vkSj u fd iV~Vs ds fy, 
,d djkj ds :i esa fopkj eas fy, tkus gsrq ;g egRoiw.kZ gS fd djkj dh frfFk ij 
laifRr dk okLrfod iV~Vkarj.k gksuk pkfg, & orZeku izdj.k esa] djkj ,d iV~Vk ugha 
Fkk cfYd lk/kkj.k :i ls ,d djkj Fkk tks lafonkRed ck/;rkvksa dks mRiUu djrk Fkk 
& djkj ds [kaM n'kkZrs gSa fd og ,d iV~Vk djkj ugha Fkk cfYd iV~Vk djus gsrq ,d 
djkj gS & vihy [kkfjtA ¼jkeukFk vxzoky fo- QqM dkjiksjs'ku vkWQ bafM;k½

(SC)…1807

Will – Doctrine of Election & Doctrine of Estoppel – Held – Any party 
which takes advantage of any instrument must accept all that is mentioned in 
it – Party, if knowingly accepts benefits of a contract or conveyance or an 
order, it is estopped to deny validity or binding effect on him of such contract, 
conveyance or order – A person who takes benefit of a portion of the “Will” 
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cannot challenge the remaining portion of the “Will” – Party cannot be 
permitted to approbate and reprobate at the same time. [Bhagwat Sharan 
(Dead Thr. Lrs.) Vs. Purushottam]	 (SC)…1795

olh;r & pquko dk fl)kar o foca/k dk fl)kar & vfHkfu/kkZfjr & dksbZ i{kdkj 
tks fdlh fy[kr dk ykHk ysrk gS mls mlesa mfYyf[kr lHkh dks Lohdkj djuk gksxk & 
i{kdkj ;fn KkuiwoZd ,d lafonk ;k gLrkarj.k&i= ;k ,d vkns'k ds ykHkksa dks 
Lohdkj djrk gS] og ,slh lafonk] gLrkarj.k i= ;k vkns'k dh fof/kekU;rk ;k Lo;a ij 
ck/;dkjh izHkko ls badkj djus ds fy, focaf/kr gS & ,d O;fDr tks **olh;r** ds ,d 
Hkkx dk ykHk ysrk gS] **olh;r** ds 'ks"k Hkkx dks pqukSrh ugha ns ldrk & i{kdkj dks 
,d gh le; vuqeksfnr rFkk vLohd`r djus dh vuqefr ugha nh tk ldrhA ¼Hkxor 
'kj.k ¼e`rd }kjk fof/kd izfrfuf/k½ fo- iq:"kksRre½	 (SC)…1795

Words & Phrases – Excise Policy 2020-21, Clause 48 – Applicability – 
Covid-19 Pandemic – “Force Majeure” Event/“Act of God”/“Natural 
Calamity” – Held – Clause 48 deals with effect of closure of liquor vends due 
to liquor prohibition policy or natural calamity – Whether it is called “Act of 
God” or “natural Calamity” as provided in Clause 48, both are deemed to be 
a “force majeure” event – Office memorandum of Central Government does 
indicate that Covid-19 to be a “force majeure” event – Covid-19 pandemic 
falls within meaning and term of “natural calamity” and being a “force 
majeure” event expressly covered by Clause 48 of the policy. [Maa Vaishno 
Enterprises Vs. State of M.P.]	 (DB)…1577

'kCn ,oa okD;ka'k & vkcdkjh uhfr 2020&21] [kaM 48 & iz;ksT;rk & 
dksfoM&19 egkekjh & **vizR;kf'kr ?kVuk**@**nSod`r**@**izkd`frd foifRr** & 
vfHkfu/kkZfjr & [kaM 48] efnjk izfr"ks/k uhfr ;k izkd`frd foifRr ds dkj.k efnjk fcØh 
can gksus ds izHkko ls lacaf/kr gS & pkgs mls **nSod`r** cksyk tk, ;k **izkd`frd 
foifRr**] tSlk fd [kaM 48 esa micaf/kr gS] nksuksa ,d **vizR;kf'kr ?kVuk** ekus x;s gSa & 
dsanz ljdkj dk dk;kZy; Kkiu n'kkZrk gS fd dksfoM&19] ,d **vizR;kf'kr ?kVuk** gS 
& dksfoM&19 egkekjh] **izkd`frd foifRr** 'kCn ds vFkkZUrxZr vkrh gS vkSj 
**vizR;kf'kr ?kVuk** gksus ds ukrs vfHkO;Dr :i ls uhfr ds [kaM 48 }kjk vkPNkfnr gSA 
¼ekWa oS".kksa baVjizkbtsl fo- e-iz- jkT;½	 (DB)…1577

Words & Phrases – Term “Constructive Fraud”, “Actual Fraud” & 
“Actionable Fraud – Discussed and explained. [Sukh Sagar Medical College 
& Hospital Vs. State of M.P.]	 (SC)…1969

'kCn ,oa okD;ka'k & 'kCn **vkUof;d diV**] **okLrfod diV** o **vuq;ksT; 
diV** & foosfpr ,oa Li"V fd;k x;kA ¼lq[k lkxj esfMdy dkWyst ,.M gkWfLiVy fo- 
e-iz- jkT;½	 (SC)…1969

* * * * *
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NOTIFICATIONS AND STANDING ORDERS.

AMENDMENTS IN THE MADHYA PRADESH BHUMI VIKAS NIYAM, 
2012

[Published in Madhya Pradesh Gazette, Part 4(Ga), dated 28 August 2020, page No. 
890]

No. F-3-112/18/18-5 :: In exercise of the powers conferred by sub-section 
(1) of Section 85 read with sub-section (3) of Section 24 of Madhya Pradesh Town 
and Country Planning Act, 1973. The State Government hereby makes the 
following amendments in Madhya Pradesh Bhumi Vikas Niyam, 2012 rules the 
same having been previously published in the Madhya Pradesh Gazette (Extra 
Ordinary) dated 10 January 2020 as required by sub-section (1) of Section 85 of 
the said Act.

AMENDMENT

In the said rules, in rule 16, in sub-rule (11), in clause (c), for the first 
proviso, the following proviso shall be substituted, namely: —

"Provided that if the land applied is registered in the name of applicant in 
revenue records, then the Authority shall write and send email also to the Nazul 
Officer within 7 days of receipt of application, to issue Nazul NOC within a period 
of 30 days. If Nazul NOC/Objection is not received within the above said period, 
then further action shall be taken after ensuring the receipt of the office of Nazul 
Officer, assuming the Nazul NOC has been issued, but for the above reason, the 
time period fixed for granting the approval shall not be exclude."

By order and in the name of the Governor of Madhya Pradesh,
SHUBHASHISH BANERJEE, Dy. Secy.

----------------------------

AMENDMENTS IN THE MADHYA PRADESH CO-OPERATIVE 
SOCIETIES  RULES, 1962

[Published in Madhya Pradesh Gazette (Extra-ordinary), dated 28 August 2020, page 
Nos. 534(1) to 534(2) ]
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No. F-5-3-2020-XV-One. — In exercise of the powers conferred by sub-
section (1) and (2) of Section 95 of the Madhya Pradesh Co-operative Societies 
Act, 1960 (No. 17 of 1961), the State Government, hereby, makes the following 
further amendments in the Madhya Pradesh Co-operative Societies Rules, 1962, 
namely: —

AMENDMENT

In the said rules, —

1.	 For rule 4, the following rule shall be substituted, namely: —

"4. Application for Registration.-

(1)	 Every application for the registration of a society under sub-
section (1) of Section 7, shall be made in Form A or an online 
application in the prescribed format on the portal.

(2)	 Where any member of a society to be registered is a registered 
society, a member of the Board of Directors of such society 
shall be authorised by such board of directors by a resolution to 
sign the application for registration on its behalf and a copy of 
such resolution shall be appended to the application. In the case 
of an online application for registration, all the documents shall 
be digitally verified by the first signatory of the society seeking 
registration.

(3)	 The application shall be sent to the Registrar by registered post 
or delivered by hand or submitted online through the portal. 
However, once all the arrangements for online registration 
have been made, the hand-delivered or registered post 
applications shall not be entertained from such date as directed 
by the Registrar and after which applications shall be accepted 
only through online mode.

(4)	 For the submission of online application, it shall be mandatory 
for the applicant to upload all the required documents as per the 
checklist mentioned on the portal and to pay online the 
requisite registration fee, if any. The Registrar shall not ask the 
applicant to furnish the physical copies of those required 
documents separately. On uploading the application and 
required documents on the portal, the applicant shall be issued a 
reference number.".
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2. 	 For rule 5, the following rule shall be substituted, namely: —

"5. Procedure on receipt of application. —

(1)	 Upon receipt of an application under sub-section (3) of rule 4, 
the Registrar shall examine the facts mentioned in the 
application along with the documents and the bye-laws and if 
necessary, may order for further enquiry.

(2)	 If on examination, any defects are found, the Registrar shall 
inform the applicant by appropriate mode to rectify those 
defects within a maximum period of 15 days.

(3)	 The required rectifications, if done by the applicant within the 
prescribed time limit and the Registrar is satisfied with the 
rectifications done and also that the proposed society has 
complied with the provisions of the Act and Rules, he shall 
register the society in a register to be called register of societies 
to be kept for this purpose. Every such entry shall be attested by 
the seal and signature of the Registrar. He shall also forward to 
the society a copy of the order of registration, a certificate of 
registration and a certified copy of the bye-laws as finally 
approved and registered by him.

(4)	 If the applicant does not make the required rectifications within 
prescribed time-limit or the Registrar is not satisfied with the 
rectifications done or the Registrar is of the opinion that the 
proposal is contrary to the provisions of the Act and Rules, he 
shall pass an order of refusal together with the reasons therefor 
and communicate it to the applicant by appropriate mode.

(5)	 In case of online application, the Registrar shall upload the 
copies of the registration order, certificate of registration and 
registered bye-laws on the portal, which can be downloaded by 
the applicant.

(6)	 In case of online application, every correspondence/ 
communication shall be made through online mode only.

(7)	 It shall be mandatory for the Registrar to dispose of the 
application as per the provision of MADHYA PRADESH LOK 
SEWAON KE PRADAN KI GUARANTEE ADHINIYAM, 
2010 within a period of 45 days from the date of its receipt.".

3. In rule 66, in sub-rule (2), in clause (f), in sub-clause (ii), at the end of 
the first paragraph after omitting the colon, the following words shall be inserted, 
namely: —



"or the property shall be sold out through e-Auction (Electronic 
Auction).".

e/;izns'k ds jkT;iky ds uke ls rFkk vkns'kkuqlkj]
eukst flUgk] milfpo-

---------------------------

AMENDMENT IN THE MADHYA PRADESH FUNDAMENTAL RULES

[Published in Madhya Pradesh Gazette (Extra-ordinary), dated 27 July 2020, page Nos. 
471 to 472]

No.-F-8-3-2020-Rule-IV.- In exercise of the powers conferred by the 
proviso to Article 309 of the Constitution of India, the Governor of Madhya 
Pradesh, hereby makes the following further amendment in the Madhya Pradesh 
Fundamental Rules, namely:-

AMENDMENT

In the said rules,

1. After rule 24 the following proviso shall be added,

Provided that, in case of any disaster that occurres in the State and if the 
own tax and non-tax revenues of the State Government are severely and adversely 
affected, the Government may with-hold the said increment on a non-cumulative 
basis for such period as may be prescribe by a special order of the State 
Government.

2. This Notification shall be effictive from lst April 2020.

e/;izns'k ds jkT;iky ds uke ls rFkk vkns'kkuqlkj]
xqy'ku ckejk] lfpo-

----------------------------

AMENDMENTS IN THE MADHYA PRADESH GOODS AND 
SERVICES TAX RULES, 2017

[Published in Madhya Pradesh Gazette (Extra-ordinary), dated 10 July 2020, page No. 
442]

No. F A-3-15-2020-1-V(34). — In exercise of the powers conferred by 
Section 164 of the Madhya Pradesh Goods and Services Tax Act, 2017 (19 of 
2017), the State Government, hereby, makes the following amendments in the 
Madhya Pradesh Goods and Services Tax Rules, 2017, namely : —
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AMENDMENTS

In the said rules, —

1. In rule 3, in sub-rule (3), for the full stop, the colon shall be substituted 
and thereafter the following proviso shall be inserted, namely: —

"Provided that any registered person who opts to pay tax under section 10 
for the financial year 2020-2021 shall electronically file an intimation in FORM 
GST CMP-02, duly signed or verified through electronic verification code, on the 
common portal, either directly or through a Facilitation Centre notified by the 

th
Commissioner, on or before 30  day of June, 2020 and shall furnish the statement 
in FORM GST ITC-03 in accordance with the provisions of sub-rule (4) of rule 44 

st
upto the 31  day of July, 2020.".

2. In rule 36, in sub-rule (4), for the full stop, the colon shall be substituted 
and thereafter the following new proviso shall be inserted, namely: —

"Provided the said condition shall apply cumulatively for the period 
February, March, April, May, June, July and August, 2020 and the return in 
FORM GST-3B for the tax period September, 2020 shall be furnished with the 
cumulative adjustment of input tax credit for the said months in accordance with 
the conditions mentioned above.".

3. Save as otherwise provided, this notification shall be deemed to have 
rdcome into force from 3  April, 2020.

By order and in the name of the Governor of Madhya Pradesh,
RATNAKAR JHA, Dy. Secy.

--------------------------------

AMENDMENT IN THE MADHYA PRADESH GOODS AND SERVICES 
TAX RULES, 2017

[Published in Madhya Pradesh Gazette (Extra-ordinary), dated 31 August 2020, page 
No. 546]

No. F-A-3-06-2020-1-V(46). — In exercise of the powers conferred by 
section 164 of the Madhya Pradesh Goods and Services Tax Act, 2017 (19 of 
2017), the State Government, on the recommendations of the Council, hereby, 
makes the following further amendment in the Madhya Pradesh Goods and 
Services Tax Rules, 2017, namely:-

AMENDMENT

In the said rules, in rule 31A, for sub rule (2), the following sub-rule shall 
be substituted, namely :-
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"(2)  The value of supply of lottery shall be deemed to be 100/128 of the 
face value of ticket or of the price as notified in the Official Gazette by 
the Organising State, whichever is higher.

Explanation:- For the purposes of this sub-rule, the expression 
"Organising State" has the same meaning as assigned to it in clause (f) 
of sub-rule (1) of rule 2 of the Lotteries (Regulation) Rules, 2010.".

2.  This amendment shall be deemed to have come into force from 
st

1  March, 2020.

By order and in the name of the Governor of Madhya Pradesh,
RATNAKAR JHA, Dy. Secy.

--------------------------------



NOTES OF CASES SECTION

Short Note
*(19) 

Before Mr. Justice G.S. Ahluwalia
W.P. No. 178/2020 (Gwalior) decided on 14 January, 2020

CHANDRAPAL SINGH SENGAR …Petitioner

Vs.

STATE OF M.P. & ors.  …Respondents

Constitution – Article 226 – Delay & Laches – Maintainability – Held – 
Successive representations would not give a fresh cause of action – Petitioner 
was sleeping over his rights – No explanation for delay – Stale cases cannot be 
re-opened – Respondents cannot be directed to decide representations made 
in respect of stale cases – Petition suffers from delay and laches and is thus 
dismissed.

lafo/kku & vuqPNsn 226 & foyac o vfrfoyac & iks"k.kh;rk & vfHkfu/kkZfjr & 
ckjackj vH;kosnuksa ls u;k okn gsrqd ugha feysxk & ;kph vius vf/kdkjksa ij lksrk jgk 
Fkk & foyac ds fy, dksbZ Li"Vhdj.k ugha & iqjkus izdj.kksa dks iqu% [kksyk ugha tk 
ldrk & iqjkus izdj.kksa ds laca/k esa fn;s x;s vH;kosnuksa dks fofuf'pr djus ds fy, 
izR;FkhZx.k dks funsf'kr ugha fd;k tk ldrk & ;kfpdk foyac o vfrfoyac ls xzflr gS 
vkSj blfy, [kkfjtA 

Cases referred :

C.A. No. 1577/2019 order passed on 13.02.2019 (Supreme Court), (2006) 4 
SCC 322, (2007) 9 SCC 78, (2007) 9 SCC 274, (2007) 12 SCC 779, (2006) 11 
SCC 464, (1997) 6 SCC 538, (2007) 9 SCC 278.

D.P. Singh, for the petitioner.
S.N. Seth, G.A. for the respondent Nos. 1 to 4/State. 

Short Note
*(20)

Before Mr. Justice S.A. Dharmadhikari
M.Cr.C. No. 27868/2020 (Gwalior) decided on 29 August, 2020

SUMAT KUMAR GUPTA  …Applicant

Vs.

STATE OF M.P. & anr. …Non-applicants

Criminal Procedure Code, 1973 (2 of 1974), Section 451 & 457 – 
Custody of Seized Article – Perishable Goods – Held – Wheat being perishable 
item cannot be kept in police station for long period – It would not be proper 



NOTES OF CASES SECTION

to handover the wheat to complainant or petitioner from whom it is seized – 
Trial Court directed to release the same for its disposal/sale at Krishi Upaj 
Mandi Samiti under supervision of an officer not below rank of Dy. Collector 
– Sale proceeds shall not be released until ownership is finally decided by 
trial Court – Application allowed to such extent.

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 451 o 457 & tCr'kqnk oLrq dh 
vfHkj{kk & fou'oj eky & vfHkfu/kkZfjr & xsgwa fou'oj oLrq gksus ds ukrs] yach vof/k 
ds fy, mls iqfyl Fkkus esa ugha j[kk tk ldrk & ifjoknh ;k ;kph] ftlls xsgwa tCr 
fd;k x;k Fkk] mls og gLrkarfjr djuk mfpr ugha gksxk & fopkj.k U;k;ky; dks mls 
d`f"k mit eaMh lfefr esa ,d vf/kdkjh] tks fMIVh dysDVj ls fuEu Js.kh dk u gks] ds 
Ik;Zos{k.k ds v/khu] fuiVku@foØ; gsrq fueqZDr djus ds fy, funsf'kr fd;k x;k & 
foØ; vkxe dks fueqZDr ugha fd;k tk;sxk tc rd fd fopkj.k U;k;ky; }kjk LokfeRo 
dks vafre :i ls fofuf'pr ugha fd;k tkrk & vkosnu dks mDr lhek rd eatwj fd;k 
x;kA 

Case referred:

(2002) 10 SCC 283.

R.K. Upadhyay, for the applicant. 
Rohit Mishra, Addl. A.G. for the non-applicants-State.



I.L.R. [2020] M.P. 1969 (SC)
SUPREME COURT OF INDIA

Before Mr. Justice A.M. Khanwilkar, Mr. Justice Dinesh Maheshwari & 
Mr. Justice Sanjiv Khanna

C.A. No. 2843/2020 decided on 31 July, 2020

SUKH SAGAR MEDICAL COLLEGE &
HOSPITAL	            …Appellant

Vs.

STATE OF M.P. & ors. …Respondents

A.	 Medical Council Act, (102 of 1956) and Medical Council of 
Indian Establishment of Medical College Regulation, 1999, Regulation 3 – 
Essentiality Certificate – Cancellation/Withdrawal – Grounds – Held – 
Assessment report of MCI and inspection report of Committee shows that 
appellant college failed to fulfill minimum standards of infrastructure/Staff 
as per norms of MCI despite repeated opportunities given – Not even first 
batch could persue or complete medical course in college for 3 successive 
academic session – Even after lapse of about 5 years appellant failed/ 
neglected to discharge its commitment given to State – It is a case of 
constructive fraud – Substratum on basis of which Essentiality Certificate 
was issued, totally disappeared – Essentiality Certificate rightly withdrawn – 
Appeal dismissed. (Paras 15 to 19 & 27)

d- vk;qfoZKku ifj"kn~ vf/kfu;e] ¼1956 dk 102½ ,oa Hkkjrh; fpfdRlk 
ifj"kn fpfdRlk egkfo|ky; dh LFkkiuk fofu;e] 1999] fofu;eu 3 & vfuok;Zrk 
izek.ki= & jn~ndj.k@izR;kgj.k & vk/kkj & vfHkfu/kkZfjr & Hkkjrh; fpfdRlk ifj"kn~ 
dk fu/kkZj.k izfrosnu ,oa lfefr dk fujh{k.k izfrosnu n'kkZrs gSa fd vihykFkhZ
egkfo|ky;] ckjackj volj nsus ds ckotwn] Hkkjrh; fpfdRlk ifj"kn~ ds lfUu;eksa ds 
vuqlkj] volajpuk@deZpkjho`an ds U;wure ekudksa dks iwjk djus eas vlQy jgk & 
;gka rd fd egkfo|ky; esa izFke cSp Hkh yxkrkj 3 'kS{kf.kd l=ksa rd fpfdRlk 
ikB~;Øe tkjh ugha j[k ldk ;k iw.kZ ugha dj ldk & vihykFkhZ] yxHkx 5 o"kZ O;ixr 
gks tkus ds i'pkr~ Hkh jkT; dks nh xbZ mldh izfrc)rk dk fuoZgu djus esa vlQy 
jgk@mis{kk dh & ;g vkUof;d diV dk ,d izdj.k gS & cqfu;kn] ftlds vk/kkj ij 
vfuok;Zrk izek.ki= tkjh fd;k x;k Fkk] iw.kZr% xk;c gks xbZ & vfuok;Zrk izek.ki= 
mfpr :i ls izR;kg`r & vihy [kkfjtA

B.	 Medical Council of Indian Establishment of Medical College 
Regulation, 1999, Regulation 3 – Essentiality Certificate – Cancellation – Held 
– This Court has earlier concluded that State Government can 
cancel/revoke/withdraw Essentiality Certificate in exceptional cases where if 
it is obtained by fraud or any circumstances where the very substratum on 

1969Sukh Sagar Medical College & Hospital Vs. State of M.P. (SC)I.L.R.[2020]M.P.



which essentiality certificate was granted, disappears or such like ground 
where no enquiry is called for on part of State Government.  (Para 13)

[k- Hkkjrh; fpfdRlk ifj"kn fpfdRlk egkfo|ky; dh LFkkiuk fofu;e] 
1999] fofu;eu 3 & vfuok;Zrk izek.ki= & jn~ndj.k & vfHkfu/kkZfjr & bl U;k;ky; 
us iwoZ esa fu"df"kZr fd;k gS fd jkT; ljdkj vioknkRed izdj.kksa esa vfuok;Zrk 
izek.ki= jn~n@izfrlag`r@izR;kg`r dj ldrh gS tgka mls diV }kjk vfHkizkIr fd;k 
x;k ;k ,slh dksbZ ifjfLFkfr;ka tgka ij cqfu;kn gh xk;c gks tk, ftl ij vfuok;Zrk 
izek.ki= iznku fd;k x;k Fkk vFkok mDr tSlk vk/kkj tgka jkT; ljdkj dh vksj ls 
fdlh tkap dh vko';drk ughaA

C.	 General Clauses Act (10 of 1897), Section 21 and Medical 
Council of Indian Establishment of Medical College Regulation, 1999, 
Regulation 3 – Essentiality Certificate – Act of State – Held – Act of State in 
issuing Essentiality Certificate is a quasi-judicial function and any fraud 
vitiates the act or order passed by any quasi-judicial authority – Provision of 
Section 21 of Act of 1897 cannot be extended to quasi-judicial authorities. 

(Para 13 & 14)

x- lk/kkj.k [k.M vf/kfu;e ¼1897 dk 10½] /kkjk 21 ,oa Hkkjrh; fpfdRlk 
ifj"kn fpfdRlk egkfo|ky; dh LFkkiuk fofu;e] 1999] fofu;eu 3 & vfuok;Zrk 
izek.ki= & jkT; dk dk;Z & vfHkfu/kkZfjr & vfuok;Zrk izek.ki= tkjh djus esa jkT; 
dk dk;Z ,d U;kf;ddYi dk;Z gS vkSj dksbZ diV] fdlh U;kf;ddYi izkf/kdkjh }kjk 
fd;s x;s dk;Z ;k ikfjr fd;s x;s vkns'k dks nwf"kr djrk gS & 1897 ds vf/kfu;e dh 
/kkjk 21 dk mica/k] U;kf;ddYi izkf/kdkjh dks ykxw ugha fd;k tk ldrkA

D.	 Words & Phrases – Term “Constructive Fraud”, “Actual Fraud” 
& “Actionable Fraud – Discussed and explained. (Para 14)

?k- 'kCn ,oa okD;ka'k & 'kCn **vkUof;d diV**] **okLrfod diV** o 
**vuq;ksT; diV** & foosfpr ,oa Li"V fd;k x;kA 

Cases referred:

(2018) 15 SCC 1, (2015) 2 SCC 336, (2016) 7 SCC 353, (2002) 5 SCC 
685, (2018) 4 SCC 494, AIR 1967 SC 107, (2001) 8 SCC 233, AIR 1995 AP 1, 
(1996) 4 SCC 37.

J U D G M E N T

The Judgment of the Court was delivered by :
A.M. KHANWILKAR, J:- Leave granted.

2. The seminal question in this appeal is: whether the State Government had 
unjustly revoked the Essentiality Certificate granted to Gyanjeet Sewa Mission 

1970 I.L.R.[2020]M.P.Sukh Sagar Medical College & Hospital Vs. State of M.P. (SC)



1
Trust  for establishing a medical college at Jabalpur in the State of Madhya 
Pradesh, being contrary to the decision of a two-Judge Bench of this Court in 

2
Chintpurni Medical College and Hospital & Anr. Vs. State of Punjab & Ors. ?

3. Shorn of unnecessary details, the Government of Madhya Pradesh, on an 
application made by the appellant-Trust, issued the stated Essentiality Certificate 
as prescribed in Form-2 appended to the Medical Council of India Establishment 

3
of Medical College Regulations, 1999 . The same reads thus: -

"Government of Madhya Pradesh
Medical Education Department, Bhopal

F.No. F-5-56/2014/1/55   Date: 27.08.2014

To,
The Chairman,
GhyanjeetSewa Mission Trust,
SukhSagar Medical College & Hospital Jabalpur
Jabalpur

Sir,

The desired certificate is as follows: -

1971I.L.R.[2020]M.P. Sukh Sagar Medical College & Hospital Vs. State of M.P. (SC)

1. No. of institutions already existing in 
the State.

 

6 Autonomous Medical Colleges
7 Private Medical Colleges

2. No. of seats available or No. of doctors 
being produced annually.

 

1770 MBBS Seats

3. No. of doctors registered with the State 
Medical Council.

 

Not Updated

4. No. of doctors in Government service.

 

Not Updated

5. No. of Government posts vacant and 
those in rural/difficult areas.

 

Not Updated

6. No. of doctors registered with 
Employment Exchange.

Not Updated

7. Doctor population ratio in the State. The population of State is   
7,26,27000 as per 2011 census. The
population of Jabalpur Division,     
where the Medical College
is proposed is 24,63,289

8. How the establishment of the college 
would resolve the problem of 
deficiencies of qualified medical 
personnel in the State and improve the 
availability of such medical 
manpower in the State.

 By increasing qualified Medical 
Doctors in the state of 
Madhya Pradesh.

1 For short, "the appellant-Trust" or "the appellant-College"
2 (2018) 15 SCC 1
3 For short, "the 1999 Regulations"



1972 I.L.R.[2020]M.P.Sukh Sagar Medical College & Hospital Vs. State of M.P. (SC)

9. The restrictions imposed by the State 
Government, if any, on students who 
are not domiciled in the State from 
obtaining admissions in the State, be 
specified.

 No restrictions. The admission
will be made through M.P.
Professional Examinations 
Board.

10. Full justification for opening of the 
proposed college. 

For opening of the proposed
Medical College, the applicant is
a Registered Trust, possessing
27.27 acres of land with 300
bedded running hospital and
adequate   planning  & time
bound programme. 
The Applicant is developing Staff
Quarters, Nurses Quarters, Boys &
Girls Hostel along with ample
Administrative Block, Parking
Space, Sports Ground and having
well managed funds to run the  
Medical College & Hospital.
The Hospital would serve the
growing population of Jabalpur. 
People will get modern health 
treatment under one roof.
The opening of medical college
will give 150 trained & educated
Medical  Professionals to the
society every year, who will
contribute in serving the public 
at large. Thus, opening up of a 
Medical College and Hospital in 
Jabalpur would not only bridge 
the huge gap but will definitely 
contribute on its part for the 
service of needy patients of 
Jabalpur, in particular and the 
state at large.

      

 
11. Doctor-patient ratio proposed to

be achieved
Marginally increased

The Ghyanjeet Sewa Mission Trust, has applied for 
establishment of a new Medical College at Jabalpur. On careful 
consideration of the proposal, the Government of Madhya Pradesh has 
decided to issue an essentiality certificate to the [sic] applicant for the 
establishment of a Sukh Sagar Medical College & Hospital Jabalpur 
with 150 seats in MBBS Programme under following conditions: -

1.  Institute will fulfil the norms of MCI before inspection of 
Medical Council of India.

2.  Institute will appoint the staff as per norms of MCI.

3.  Government will neither bear any financial burden nor provide 
grant to the institute.
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4.  Institute will follow all the rules/conditions of MCI and 
State/Central Government.

5.  Institute will admit the student only after written permission 
from Central Government, MCI and State Government.

6.  Institute will admit the students by adopting transparent 
procedure as decided by admission and fee regulatory committee 
appointed by the State Government.

7.  Institute will charge the fee as decided by the State Government 
(admission and fee regulatory committee). No other fee will be 
admissible.

It is certified that: -

i.     The applicant owns and manages a 300 bedded hospital.

j.  It is desirable to establish a Medical College in the public 
interest.

k.  Adequate clinical material as per the Medical Council of 
India norms is available.

It is further certified that in case the applicant fails to create 
infrastructure for the medical college as per MCI norms and 
admissions are stopped by the Central Government, the State 
Government shall take over the responsibility of the students 
already admitted in the college with the permission of the Central 
Government.

By order in the name of Governor of Madhya Pradesh.

Sd/-
27.08.2014

(Sanjeev Shrivastava)
Deputy Secretary

Govt. of Madhya Pradesh
Medical Education Deptt.

Date /08/2014"

(emphasis supplied)

4. After issuance of the aforementioned Essentiality Certificate, the 
4appellant-Trust submitted a scheme to the Medical Council of India , for 

establishment of a new medical college at Jabalpur in the name and style of Sukh 
Sagar Medical College & Hospital with annual intake of 150 students in MBBS 
course for the academic year 2016-17. The MCI after due inspection had 

4 For short, "the MCI"



submitted a negative report to the Central Government due to gross deficiencies, 
including fake records regarding the patients and resident staff, as a result of 
which the Ministry of Health and Family Welfare, Government of India vide letter 
dated 10.6.2016, rejected the proposed scheme. However, in light of the 
directions dated 13.6.2016 issued by the Supreme Court Mandated Oversight 

5Committee (OC) , the Ministry of Health and Family Welfare issued a letter on 
20.8.2016 in supersession of its earlier letter, according permission to the 
appellant-Trust for establishing a medical college on certain conditions 
mentioned therein. This permission was valid for a period of one year, to be 
renewed on yearly basis subject to the verification of the achievement of annual 
targets as indicated in the scheme submitted by the Trust and revalidation of 
performance Bank Guarantee. It was made clear that the process of renewal of 
permission will continue till such time the establishment of medical college and 
expansion of hospital facilities were to be completed and a formal recognition of 
the medical college is granted in furtherance thereof. It was also made clear to the 
Trust that the next batch of students in MBBS course for the academic year 2017-
18 be admitted in the college only after obtaining prior permission of Central 
Government and fulfilling conditions stipulated by the SCMOC referred to in 
paragraph 2 of the Letter of Permission (LoP). The MCI inspected the college  and  
found that the undertaking given by the management was breached and violated, 
as a result of which the Central Government debarred the college for academic 
years 2017-18 and 2018-19.

5.  It is an admitted position that for the subsequent academic years i.e. 
2017-18, 2018-19 and  2019-20, no renewal of permission was accorded to the 

rd thappellant-College. The latest assessment report of the MCI dated 3  and 4  
January, 2019, would indicate that the appellant-College was unable to rectify the 
deficiencies pointed out by the Inspecting Committee of the MCI. The 
deficiencies noted in the assessment report read thus: -

"...

1.  No orientation & basic course undergone by MEU.

2.  One Lecture theatre for college lacking, hospital Lecture  
Theatre not gallery type.

3.  In Central Library:

- Number of books less by 798

- Indian Journals less by 14

- Foreign Journals less by 06

4.  Hostel accommodation less by 176 (Required 360 -available 
224).
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5.  Biometric device not yet installed.

6.  Bed Occupancy 3.65% (15 patients on 410 beds).

7.  Minor surgeries, normal deliveries, caesarean section -Nil

8.  Ba, IVP - Nil, CT Scan not installed.

9.  Number of admissions only 2, casualty attendance one (01).

10.  Cytopathology Nil, Static X-ray in casualty - Nil

11.  Separate casualty for OBGY not available.-

12.  Defibrillators total 04 in OT block and are being shared between 
various theatres.

13.  No patients in ICCU, ICU, SICU, NICU and PICU.

14.  01 mobile 60 mA, 01 Static 800 mA, CT not available in 
Radiology department.

15.  No mannequins available in Pharma department.

16.  No accommodation available for students in RHTC, 
Students go to RHTC but not in UHTC.

17.  Deficiency of Faculty 88.03% (103/117)

18.  Deficiency of Residents 90.9% (60-66)

..."

(emphasis supplied)

Resultantly, the Board of Governors in Supersession of MCI, vide letter dated 
30.5.2019, declined to accept the request for renewal of permission for admission 
to 150 students in MBBS course for the academic year 2019-20.

6.  In this backdrop, the Additional Secretary, Medical Education 
Department of Government of Madhya Pradesh, issued a show-cause notice dated 
7.8.2019, calling upon the appellant to show cause as to why the Essentiality 
Certificate issued in favour of the appellant-Trust should not be cancelled.

7.  The appellant assailed the said show-cause notice by filing a writ petition 
6before the High Court of Madhya Pradesh, Principal Seat at Jabalpur , being Writ 

Petition No. 17946/2019. During the pendency of the said writ petition, the 
appellant submitted response to the show-cause notice and questioned the 
authority of the State Government to revoke the Essentiality Certificate, mainly 
relying on the decision of this Court in Chintpurni Medical College (supra).

8.  Additional Secretary, Medical Education Department, Government of 
Madhya Pradesh, after giving due opportunity to the appellant and considering its 
response to the show-cause notice, eventually proceeded to pass an order 
directing cancellation/revocation/withdrawal of the Essentiality Certificate dated 

6 For short, "the High Court"
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27.8.2014. It is apposite to advert to the reasons that weighed with the authority in 
cancelling the Essentiality Certificate. The authority has taken into account that 
the appellant had failed to remove the deficiencies pointed out by the MCI from 
time to time and no renewal of permission was granted for academic years 2017-
18, 2018-19 and 2019-20 on that count. Thus, the appellant had failed to provide 
even the minimum clinical material for running of a medical college, contrary to 
the conditions specified in clause numbers 1, 2 and 4 of the Essentiality 
Certificate. In substance, the college had failed and neglected to provide for the 
minimum standards specified by the MCI for running of a medical college, 
despite several opportunities given in that regard since academic year 2016 -17. 
The deficiencies (as noted in the assessment report of the MCI), were gross and 
had even jeopardised the academic career of the first batch of 150 students 
admitted in the college during academic year 2016-17. It had also come to the 
notice of the State authorities that the College had declined to impart education to 
those students who had not deposited fees, which was again in violation of the 
conditions specified in the Essentiality Certificate. During a joint meeting 
between the Collector, Jabalpur, management of the College and students, 
convened on 19.7.2019, the grievances of the students were considered and 
direction was issued to the management to take corrective measures within ten 
days and provide the basic minimum facilities to the students and resume the 
classes. However, that did not happen. In the concluding part of the order dated 
5.9.2019, therefore, it is noted as follows:-

".....

(xvii)  Also regarding the Sukh Sagar Medical College & 
Hospital, the acts of not providing proper infrastructure facilities 
for the study of medical students, lack of necessary academic staff 
for teaching the course, non-availability of clinical material due to 
the very less numbers of patients to be admitted in the hospital, and 
the fact of not granting recognition by the MCI for the Sessions 
2017-18, 2018-19 and 2019-20 due to the different deficiencies, 
misbehaving with the students, are the gross violation of the 
conditions and basis conditions of grant of Essentiality 
Certificate issued by the State Government. In this regard, due to 
the failure of College Management in taking necessary action 
continuously for a period of 3 years, it is itself clear that they 
have been completely failed in serving the main objective of 
issuance of Essentiality Certificate i.e. providing better medical 
facility to the patients and increasing the numbers of medical 
professionals. On the other hand, in the lack of necessary 
facilities required for the medical training of the students 
admitted in the session 2016-17, their future has gone in dark. 
Therefore, Show Cause Notice (SCN) issued by the State 
Government to the Sukh Sagar College, is in accordance with law.
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(xviii)  In W.P. No. 17946/2019, Sukhsagar Medical College 
& Hospital vs. State of M.P. & Ors., the Hon'ble High Court has 
directed the Competent Authority to decide the present case after 
taking into cognizance all the aspects related to the present case. In 
this continuation, the Report of Collector, Jabalpur and the 
different objections submitted by the Sukh- Sagar Medical College 
Management, were examined in detail and pointwise examination 
was made in compliance of the directions issued by the Hon'ble 
Supreme Court in the matter of Chintpurni Medical College & 
Hospital (supra). On the basis of detailed examination of all the 
points, the decision to be taken by the Government is in accordance 
with the interim order passed by the Hon'ble High Court in W.P. No. 
17946/2019.

Therefore, after due consideration, the State Government has 
decided that the Essentiality Certificate (Desirability & 
Feasibility Certificate) issued to the Sukh Sagar Medical 
College & Hospital, Jabalpur vide Letter No. F 5-56/2014/1/55 

thdated 27  August, 2014 of the Department, is hereby cancelled 
with immediate effect.

This order, shall subject to the final order passed by the Hon'ble 
High Court, Jabalpur, in W.P. No. 17946/2019 titled as Sukhsagar 
Medical College & Hospital vs. State of M.P. & Ors.

..."

(emphasis supplied)

9.  The appellant, therefore, amended the pending writ petition and 
challenged the order dated 5.9.2019 passed by the Additional Secretary, 
cancelling the Essentiality Certificate (dated 27.8.2014). Before we advert to the 
impugned decision of the High Court, in passing, it is relevant to note that the 
students who were admitted in the first batch for academic year 2016-17, had filed 
a writ petition before the High Court being Writ Petition No. 12682/2019 for 
issuing direction to the State Government to accommodate the students of 
appellant-College in some other recognised Government/private colleges in the 
State, in light of the conditions specified in the Essentiality Certificate, which was 
still in vogue. The High Court had disposed of the said writ petition on 9.7.2019 
with direction to the State authorities to consider the representation of the 
concerned students and take necessary measures as per law. Eventually, after the 
Essentiality Certificate was cancelled by the State Government vide order dated 
5.9.2019, the concerned students belonging to the first batch of 2016-17 came to 
be adjusted/reallocated in six recognised private colleges within the State of 
Madhya Pradesh as per the permission granted by the Ministry of Health and 
Family Welfare, Government of India vide letter dated 25.11.2019.
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10.  Reverting to the impugned judgment, summarily rejecting the subject writ 
petition filed by the appellant, by a speaking order, the High Court proceeded to 
hold that the decision in Chintpurni Medical College (supra) does not completely 
forbid the State Government from exercising power to revoke the Essentiality 
Certificate. The High Court also held that the State Government acted within the 
excepted categories referred to in the reported decision of this Court. Inasmuch as, 
the State Government has taken into account the fraud played by the college in 
securing the Essentiality Certificate, the inability of the college to provide for the 
minimum standards of infrastructure and other facilities specified by the MCI for 
running of a medical college and also complete loss of substratum and larger 
public interest, as reasons for revocation of Essentiality Certificate by the State. 
While rejecting the writ petition, however, the High Court gave liberty to the 
appellant to remove the deficiencies pointed out by the MCI in its order dated 
30.5.2019 and apply afresh for the Essentiality Certificate to the State 
Government and if the same is refused thereafter, the appellant was free to 
question such decision being a fresh cause of action. The writ petition has been 
disposed of by the High Court with these observations.

11.  We have heard Mr. Dushyant Dave, learned senior counsel for the 
appellant, Mr. Vikas Singh, learned senior counsel for the Medical Council of 
India and Mr. Saurabh Mishra, learned Additional Advocate General for the State 
of Madhya Pradesh.

12.  At the outset, we deem it apposite to closely analyse the two-Judge Bench 
decision of this Court in Chintpurni Medical College (supra). For, much emphasis 
has been placed on the said decision as involving similar fact situation. Even in 
that case, the medical college had started in the year 2011 in the State of Punjab. 
The permission for the first batch was granted in the year 2011-12. For subsequent 
academic years i.e. 2012-13 and 2013-14, no renewal of permission was granted 
to the college, as it was found to be deficient during the inspection carried out by 
the MCI. For the academic year 2014-15, however, a Letter of Permission (LoP) 
was granted in terms of order of this Court in Hind Charitable Trust Shekhar 

7Hospital Private Limited vs. Union of India & Ors. . Thereafter, no renewal of 
permission was granted to the petitioner for the academic year 2015-16. The 
college had applied for grant of recognition under Section 11 of the Indian 

8
Medical Council Act, 1956  in the year 2015. During the inspection carried out by 
the MCI, deficiencies to the extent of 100% came to be noted. Despite that, in 
terms of the decision of this Court in Modern Dental College & Research Centre 

9vs. State of Madhya Pradesh , the scheme submitted by the college was processed 
further. The SCMOC directed the MCI to conduct inspection and in case the 

7 (2015) 2 SCC 336
8 For short, "the IMC Act"
9 (2016) 7 SCC 353
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college was found deficient, it was to be banned for a period of two years. The 
MCI conducted inspection of the concerned college on 7.3.2017 and found it 
deficient, thus recommended to the Central Government to debar the college from 
admitting students against the allowed intake for two academic years i.e. 2017-18 
and 2018-19. The above decision was unsuccessfully challenged by the 
concerned college by way of a writ petition. In the meantime, the State 
Government decided to withdraw the Essentiality Certificate issued to the 
concerned college. That decision was challenged by way of a separate writ 
petition before this Court. While considering that challenge, the Court examined 
the scheme of the provisions of the IMC Act and the purpose for which 
Essentiality Certificate was required to be issued by the State Government. It 
noted that the same has been made condition precedent at the time of submitting 
the scheme for grant of Letter of Intent (Lol)/Letter of Permission (LoP) to start a 
new medical college. It noted that the State Government is required to certify by 
way of Essentiality Certificate, its approval for establishment of a medical college 
with a specified number of seats in public interest, and further that such 
establishment is feasible. Thus, an Essentiality Certificate from the State 
Government mentioning therein that it is essential to have a medical college, as 
proposed by the applicant, is to prevent the establishment of a college where none 
is required or to prevent unhealthy  competition  between  too  many  medical  
colleges. Further, the only purpose of the Essentiality Certificate is to enable the 
Central Government acting under Section 10-A of the IMC Act to facilitate the 
competent authority to take an informed decision for permitting the opening or 
establishment of a new medical college and once the college is established, its 
functioning and performance and even the derecognition of its courses is 
governed by the provisions of the IMC Act and not any other law. Having said 
that, in paragraph 17, the Court observed as follows: -

"17. It would be impermissible to allow any authority including a 
State Government which merely issues an essentiality certificate, 
to exercise any power which could have the effect of terminating 
the existence of a medical college permitted to be established by the 
Central Government. This the State Government may not do either 
directly or indirectly. Moreover, the purpose of the essentiality 
certificate is limited to certifying to the Central Government that it 
is essential to establish a medical college. It does not go beyond 
this. In other words, once the State Government has certified 
that the establishment of a medical college is justified, it cannot 
at a later stage say that there was no justification for the 
establishment of the college. Surely, a person who establishes a 
medical college upon an assurance of a State Government that such 
establishment is justified cannot be told at a later stage that there 
was no justification for allowing him to do so. Moreover, it 
appears that the power to issue an essentiality certificate is a 
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power that must be treated as exhausted once it is exercised, 
except of course in cases of fraud. The rules of equity and fairness 
and promissory estoppel do not permit this Court to take a contrary 
view."

(emphasis supplied)

The Court then went on to hold that the State Government is designated by the 
1999 Regulations only for the purpose of Essentiality Certificate to justify the 
establishment of a medical college within its territories and that too when 
approached by a person seeking to establish a medical college. There is no direct 
conferral of any power of general inspection on the State and neither can such a 
power be read into the Regulations nor be implied as necessary to carry out an 
expressly conferred power which does not exist. While rejecting the argument of 
the State about the inherent right of the State to withdraw the Essentiality 
Certificate, in paragraph 24, the Court observed thus: -

"24. The learned counsel for the State of Punjab submitted that 
since the essentiality certificate certifies the availability of 
adequate clinical material for the proposed medical college, as per 
the Regulations, the State has the necessary power of inspection of 
the college even after its establishment to ensure that there is 
adequate clinical material. This submission must also be rejected 
since the State is enjoined to certify adequate clinical material 
only at the time of proposal of the medical college and not after 
it is established. But we find from the submissions that the State 
has misinterpreted the term "adequate clinical material" 
completely. According to the State, "adequate clinical material" 
means "people" i.e. doctors, patients, staff, etc. Whereas, the term 
is understood in the field of medical education to mean data about 
number of admissions, number of discharges, number of deaths, 
number of surgeries, number of procedures, X-rays and 
laboratories investigations. Thus, what the State is required to 
certify is the data available in the region to justify the establishment 
of the proposed medical college. Obviously, for the purpose of 
justifying the existence of a medical college, the State's claim that it 
must have the right to inspect a college after it is established to see 
whether there are adequate numbers of doctors, patients, etc. to 
justify its continued existence is completely hollow and 
unfounded."

(emphasis supplied)

The Court then noted the argument of the State about the existence of its power 
10ascribable to Section 21 of the General Clauses Act, 1897 . In that regard, the 
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Court noted that the certificate is neither a notification nor an order or rule or bye-
law as contemplated by Section 21 of the 1897 Act. Further, the act of issuance of 
Essentiality Certificate by the State is a quasi-judicial function. It is neither a 
legislative nor an executive function as such, so as to attract Section 21 of the 1897 
Act. Further, advisedly, there is no provision in the IMC Act or the 1999 
Regulations empowering the State to revoke or cancel the Essentiality Certificate 
once granted by it in respect of an established medical college. In absence of an 
express provision in that regard and issuance of an Essentiality Certificate being a 
quasi-judicial function, Section 21 of the 1897 Act will be of no avail. In other 
words, the State had no power to withdraw the Essentiality Certificate once 
granted in respect of an established college. At the same time, the Court following 
earlier decisions of this Court observed that even in such a situation, the State 
would be competent to withdraw the certificate, where it is obtained by fraud or in 
circumstances where the very substratum on which the Essentiality Certificate 
was granted disappears or any other reason of the like nature. For that, the Court 
has referred to the decisions of this Court in Indian National Congress (I) vs. 

11Institute of Social Welfare & Ors. , Industrial Infrastructure Development 
Corporation (Gwalior) Madhya Pradesh Limited vs. Commissioner of Income 

12Tax, Gwalior, Madhya Pradesh , Ghaurul Hasan & Ors. vs. State of Rajasthan & 
13 14

Anr.  and Hari Shankar Jain vs. Sonia Gandhi  and of the High Court of Andhra 
Pradesh in Government of Andhra Pradesh & Anr. vs. Y.S. Vivekananda Reddy & 

15
Ors. .

13.  At the outset, we may straightaway agree with the dictum in Chintpurni 
Medical College (supra) that the act of the State in issuing Essentiality Certificate 
is a quasi-judicial function, which view is supported by the analogy deduced from 
the reported decisions referred to above. Having said that, it must follow that 
Section 21 of the 1897 Act cannot be invoked and in absence of an express 
provision in the IMC Act or the 1999 Regulations empowering the State 
Government to revoke or cancel the Essentiality Certificate, such a power cannot 
be arrogated by the State relying on Section 21. That, however, does not deprive 
the State Government to revoke or withdraw the Essentiality Certificate in case 
where (a) it is secured by playing fraud on the State Government, (b) the 
substratum for issuing the certificate has been lost or disappears and (c) such like 
ground, where no enquiry is called for on the part of the State Government. In 
Indian National Congress (I) (supra), the Court while dealing with similar 

11 (2002) 5 SCC 685
12 (2018) 4 SCC 494
13 AIR 1967 SC 107
14 (2001) 8 SCC 233
15 AIR 1995 AP 1
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argument to assail the decision of the Election Commission to review its order 
registering the political party, observed as follows: -

"33. However, there are three exceptions where the Commission can 
review its order registering a political party. One is where a political 
party obtained its registration by playing fraud on the Commission, 
secondly, it arises out of sub-section (9) of Section 29-A of the Act 
and thirdly, any like ground where no enquiry is called for on the 
part of the Election Commission, for example, where the political 
party concerned is declared unlawful by the Central Government 
under the provision of the Unlawful Activities (Prevention) Act, 
1967 or any other similar law."

(emphasis supplied)

And again, in paragraphs 41(3) and 41(4), while summing up the judgment, the 
Court held as follows: -

"41. To sum up, what we have held in the foregoing paragraph is as 
under:

1.  xxx  xxx  xxx

2.  xxx  xxx  xxx

3.  However, there are exceptions to the principle stated in 
paragraph 2 above where the Election Commission is not deprived 
of its power to cancel the registration. The exceptions are these:

(a) where a political party has obtained registration by 
practising fraud or forgery;

(b) where a registered political party amends its 
nomenclature of association, rules and regulations 
abrogating therein conforming to the provisions of Section 
29-A(5) of the Act or intimating the Election Commission 
that it has ceased to have faith and allegiance to the 
Constitution of India or to the principles of socialism, 
secularism and democracy or it would not uphold the 
sovereignty, unity and integrity of India so as to comply 
with the provisions of Section 29-A(5) of the Act; and

(c) any like ground where no enquiry is called for on the 
part of the Commission.

4. The provisions of Section 21 of the General Clauses Act cannot 
be extended to the quasi-judicial authority. Since the Election 
Commission while exercising its power under Section 29-A of the 
Act acts quasi-judicially, the provisions of Section 21 of the 
General Clauses Act have no application."

(emphasis supplied)
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As noted earlier, even in Chintpurni Medical College (supra), the Court has 
clarified that the State Government can cancel/revoke/withdraw Essentiality 
Certificate in exceptional cases, by observing thus: -

"36. We may not be understood to be laying down that 
under no circumstances can an essentiality certificate be 
withdrawn. The State Government would be entitled 
to withdraw such certificate where it is obtained by 
playing fraud on it or any circumstances where the 
very substratum on which the essentiality certificate 
was granted disappears or any other reason of like 
nature."

(emphasis supplied)

In other words, we hold that Chintpurni Medical College (supra) does not lay 
down in absolute terms that the State cannot revoke the Essentiality Certificate 
once granted for opening of a new medical college within the State. The 
observations in paragraph 36 of the reported decision also reiterate this position 
and make it amply clear that in exceptional circumstances referred to therein, the 
State is free to do so.

14.  The core issue in the present appeal, therefore, is whether the decision of 
the State Government, dated 5.9.2019, falls within one of the excepted categories. 
The first excepted category is where the appellant had obtained the Essentiality 
Certificate by playing fraud on the State Government. It is well-settled that fraud 
vitiates any act or order passed by any quasi-judicial authority, even if no power 
of review is conferred upon it, as held in paragraph 34 of the decision in Indian 
National Congress (I) (supra) in the following words :-

"34. Coming to the first exception, it is almost settled law that fraud 
vitiates any act or order passed by any quasi-judicial authority even 
if no power of review is conferred upon it. In fact, fraud vitiates all 
actions. In Smith v. East Elloe Rural Distt. Council [(1956) 1 All ER 
855], it was stated that the effect of fraud would normally be to 
vitiate all acts and orders. In Indian Bank v. Satyam Fibres (India) 
(P) Ltd. [(1996) 5 SCC 550] it was held that a power to cancel/recall 
an order which has been obtained by forgery or fraud applies not 
only to courts of law, but also to statutory tribunals which do not 
have power of review. Thus, fraud or forgery practised by a 
political party while obtaining a registration, if comes to the notice 
of the Election Commission, it is open to the Commission to 
deregister such a political party."

As to when it would be a case of fraud played on the State Government, would 
depend on whether it was an attempt by the appellant to present facts, so as to 
misrepresent the State.  The fraud can either be actual or constructive fraud. The 
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actual fraud is a concealment or false representation through an intentional or 
reckless statement or conduct that injures another who relies on it in acting, 
whereas the constructive fraud is unintentional deception or misrepresentation 
that causes injury to another. The actual or  constructive fraud  as predicated in  

16
Black's  Law Dictionary  is as follows: -

"actual fraud. A concealment or false representation through 
an intentional or reckless statement or conduct that injures 
another who relies on it in acting. - Also termed fraud in fact; 
positive fraud; moral fraud."

"constructive fraud. 1. Unintentional deception or mis- 
representation that causes injury to another. 2. Fraud in law. 
Fraud that is presumed under the circumstances, without regard 
to intent, usu. through statutorily created inference. • Fraud may 
be presumed, for example, when a debtor transfers assets and 
thereby impairs creditors' efforts to collect sums due. This type 
of fraud arises by operation of law, from conduct that, if 
sanctioned, would (either in the particular circumstance or in 
common experience) secure an unconscionable advantage, 
irrespective of evidence of an actual intent to defraud. - Also 
termed legal fraud; fraud in contemplation of law; equitable 
fraud; fraud in equity."

It may be also useful to advert to the meaning of "actionable fraud" in the Sixth 
Edition of the same Law dictionary, as follows: -

"Actionable fraud. Deception practiced in order to induce another 
to part with property or surrender some legal right. A false 
representation made with an intention to deceive; such may be 
committed by stating what is known to be false or by professing 
knowledge of the truth of a statement which is false, but in either 
case, the essential ingredient is a falsehood uttered with intent to 
deceive. To constitute "actionable fraud,'' it must appear that 
defendant made a material representation; that it was false; that 
when he made it he knew it was false, or made it recklessly without 
any knowledge of its truth and as a positive assertion; that he made 
it with intention that it should be acted on by plaintiff; that plaintiff 
acted in reliance on it; and that plaintiff thereby suffered injury.... 
Essential elements are representation, falsity, scienter, deception, 
reliance and injury."

15. Indeed, in the present case, the State Government in its order dated 
5.9.2019, has adverted to several aspects including the assessment report of the 
MCI and inspection report of the Committee. The substance of the reason 
weighed with the State Government, as can be culled out from the stated order, is 
16 th Black's Law Dictionary 11  Edition
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that the appellant had failed to fulfil the commitment given to the State at the 
relevant time - of providing minimum infrastructure and fulfilment of the norms 
of MCI and appointing the staff as per norms of MCI - for all this period and was 
incapable in doing so despite repeated opportunities given since 2016 by the MCI. 
Further, even though the appellant was granted conditional Letter of Permission 
(LoP) for academic year 2016-17, it had failed to remove the deficiencies, as a 
result of which not even the first batch could pursue or complete the medical 
course in the appellant-College. The concerned students kept on making earnest 
representation to the State authorities to rescue them from the hiatus situation in 
which they were trapped. Indisputably, the concerned students (admitted in the 
first batch of 2016-17) were eventually reallocated to another recognised college 
after November, 2019, as no renewal of permission to the appellant-College was 
forthcoming for three successive academic sessions i.e. 2017-18, 2018-19 and 
2019-20.

16.  Such circumstances reckoned by the State, by no stretch of imagination. 
can be disregarded as irrelevant, intangible or imaginary. Rather, the totality of the 
situation reinforces the fact that the appellant-College had failed and neglected to 
discharge its commitment given to the State at the relevant time; and is incapable 
of fulfilling the minimum norms specified by the MCI for starting and running a 
medical college. It had thus misrepresented the State Government at the relevant 
time by giving a sanguine hope of ensuring installation of minimum infrastructure 
and setting up of a robust organisational structure for running of a medical college 
"in a time bound programme". Therefore, it can be safely deduced that it is a case 
of constructive fraud played upon the State Government. For, even after lapse of 
over five years from the date of issuance of Essentiality Certificate (27.8.2014), 
the appellant-College is not in a position to secure the requisite permission(s) 
from the MCI and the Central Government to run a medical college as per the 
scheme.

17.  The State Government whilst discharging its role of parens patriae of the 
student community cannot remain a mute spectator and expose them to a college, 
which is deficient in many respects. The fact that no renewal permission has been 
granted by the MCI for three successive academic sessions due to gross 
deficiencies in the appellant-College, is itself indicative of the state of affairs in 
the appellant-College, warranting a legal inference that the substratum on the 
basis of which Essentiality Certificate was issued to the appellant-College had 
completely disappeared. For, even the first batch of students admitted in the 
appellant-College could not pursue their medical course and were eventually 
reallocated by the State Government to other recognised private medical colleges 
within the State as per the obligation specified in the Essentiality Certificate, after 
obtaining permission of the Central Government in that behalf in November, 
2019.
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18.  The Essentiality Certificate was issued on the representation of the 
appellant-College that it would give 150 fully trained and qualified doctors each 
year to the State, thereby improving the doctor-patient ratio and provide 
healthcare to the nearby population in the attached hospital. All this has become a 
mirage due to the failure of the appellant-College to get permission of Central 
Government for four successive academic sessions starting from 2016-17 till 
2019-20. Not even one doctor has been produced by the appellant-College after 
issuance of the Essentiality Certificate nor the hospital attached to the college is 
provided with minimum standards specified by the MCI and is found to be grossly 
deficient. On a comprehensive view of the state of affairs, the fulfilment of MCI 
norms and other allied conditions must be understood as an implied imperative for 
the consideration/continuation of Essentiality Certificate. For, there can be no 
deviation from the standards. This being a clear case of a non-functioning college, 
warranted immediate intervention of the State Government in larger public 
interest and also because the substratum had disappeared. It would certainly come 
within the excepted category, where the power of withdrawal of Essentiality 
Certificate ought to be exercised by the State and more particularly not being a 
case of an established college per se.

19.  The term "established" is not defined in the IMC Act or the 1999 
Regulations. The common parlance meaning of this expression, as predicated in 

th the Black's Law Dictionary 11 Edition, reads thus: -

"established, 1. Having been brought about or into existence. 2. Having 
existed for a long period; already in long-term use. 3. Proven; 
demonstrated beyond doubt. 4. Known to do a particular job well 
because of long experience with good results. 5. (Of a church or religion) 
officially recognised and sponsored by the government."

In the present case, however, the appellant-College was at the threshold stage of 
only opening and starting first year course for academic year 2016-17. It failed 
and neglected to fulfil even the minimum benchmark of standards specified by the 
MCI allowing it to run the medical college. Admittedly, no renewal permissions 
from the Central Government were issued for the successive academic years. In 
that sense, it is not a case of withdrawal of the Essentiality Certificate of an 
"established" medical college as such. Had it been a case of well-established and a 
running medical college having basic minimum infrastructure as per the 
specifications of the MCI and State Government was to withdraw its Essentiality 
Certificate, that matter would stand on a different footing than the case at hand, 
where the college has miserably failed to ensure completion of medical course 
even of the first batch for three successive academic sessions from 2016-17 due to 
non-renewal of permission by the MCI.
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20.  Be that as it may, there would be legitimate expectation amongst the 
stakeholders, after issuance of Essentiality Certificate by the State Government, 
that the applicant-college shall fulfil the basic norms specified by the MCI in a 
time bound manner, so as to open the medical college and operate it as per the 
norms. That, however, has not happened in the present case since August, 2014 
until the issuance of subject show-cause notice in August, 2019 and passing of the 
impugned order of withdrawal of Essentiality Certificate. The fact that the 
applicant has made certain investments for starting the medical college, by itself, 
cannot be the basis to undermine power of the State Government coupled with 
duty to ensure that the medical college is established in terms of the Essentiality 
Certificate within a reasonable time.

21.  While dealing with the case of maintaining standards in a professional 
college, a strict approach must be adopted because these colleges engage in 
imparting training and education to prospective medical professionals and impact 
their academic prospects. Thus, the future of the student community pursuing 
medical course in such deficient colleges would get compromised besides 
producing inefficient and incompetent doctors from such colleges. That would be 
posing a bigger risk to the society at large and defeat the sanguine hope entrenched 
in the Essentiality Certificate issued by the State.

22.  Indeed, the fact that the Essentiality Certificate given to the appellant-
College stands withdrawn, it does not follow that the need to have a new medical 
college in the concerned locality or the State ceases to exist. For, the raison d'etre 
behind Essentiality Certificate, amongst others, is likely improvement of doctor-
patient ratio and access to healthcare for the population in the attached hospital. 
As a matter of fact, the need would get bigger due to the failure of the new medical 
college to fulfil the scheme in a time bound manner in right earnest. That entails in 
enhancing the mismatch of demand and supply ratio of doctors required to 
achieve the medical manpower of the State. It would not be in public interest nor 
appropriate for the State Government to remain a mute spectator and not move 
into action when the college miserably fails to translate the spirit behind the 
Essentiality Certificate within a reasonable time. By no stretch of imagination, 
five years period, to fulfil the minimum requirement and standards specified by 
the MCI, can be countenanced.

23.  Article 47 of the Constitution of India encompassed in Directive 
Principles of State Policy, enjoins the State with a duty to provide for and ensure 
good public health and a constant endeavour to improve the same to effectuate the 
fundamental right to life guaranteed by the Constitution to all. Thus understood, 
the State's duty under Article 47 is to act as an "enabler" for the wholesome 
exercise of right to life. A right to have access to proper public health care would 
be of little value if the State does not create the requisite conditions for proper 
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exercise of such right. Access to medical college and hospital is, no doubt, a part 
of the said conditions. In Paschim Banga Khet Mazdoor Samity & Ors. vs. State of 

17
West Bengal & Anr. , this Court observed that it is the "Constitutional obligation 
of the State to provide adequate medical services to the people. Whatever is 
necessary for this purpose has to be done."

24.  What is necessary in the present factual matrix, as discussed above, is for 
the State to assess the dire need of medical infrastructure within the State or the 
locality, as the case may be. The very fact that an Essentiality Certificate is issued 
in the first place, in itself, is a testimony of the "essentiality" of such 
infrastructure. The authority of the State to grant Essentiality Certificate is both 
power coupled with a duty to ensure that the substratum of the spirit behind the 
Certificate does not disappear or is defeated. The exercise of power and 
performance of duty with responsibility and in right earnest must co-exist. 
Notably, the duty under Article 47 is, in the constitutional sense, fundamental in 
the governance of the State. This duty does not end with mere grant of a 
certificate, rather, it continues upto the point when essentiality of basic medical 
infrastructure is properly taken care of within a reasonable time frame. Any future 
application for such certificate, be it by the present appellant (in terms of 
directions in this judgment) or by a different applicant, must be dealt with 
accordingly, and supervision of the State must continue to ensure that the purpose 
and substratum for grant of such certificate does not and has not disappeared.

25.  We are conscious of the view taken and conclusion recorded in Chintpurni 
Medical College (supra). Even though the fact situation in that case may appear to 
be similar, however, in our opinion, in a case such as the present one, where the 
spirit behind the Essentiality Certificate issued as back as on 27.8.2014 has 
remained unfulfilled by the appellant-College for all this period (almost six 
years), despite repeated opportunities given by the MCI, as noticed from the 
summary/observation in the assessment report, it can be safely assumed that the 
substratum for issuing the Essentiality Certificate had completely disappeared. 
The State Government cannot be expected to wait indefinitely, much less beyond 
period of five years, thereby impacting the interests of the student community in 
the region and the increased doctor-patient ratio and denial of healthcare facility 
in the attached hospital due to gross deficiencies. Such a situation, in our view, 
must come within the excepted category, where the State Government ought to act 
upon and must take corrective measures to undo the hiatus situation and provide a 
window to some other institute capable of fulfilling the minimum standards/ 
norms specified by the MCI for establishment of a new medical college in the 
concerned locality or within the State. Without any further ado, we are of the view 
that the appellant-College is a failed institute thus far and is unable to deliver the 

17 (1996) 4 SCC 37

1988 I.L.R.[2020]M.P.Sukh Sagar Medical College & Hospital Vs. State of M.P. (SC)



aspirations of the student community and the public at large to produce more 
medical personnel on year to year basis as per the  spirit  behind  issuance  of the  
subject  Essentiality Certificate dated 27.08.2014. To this extent, we respectfully 
depart from the view taken in Chintpurni Medical College (supra). 

26.  To complete the record, we may mention the argument of the appellant 
that the attached hospital of the appellant has now been taken over by the State 
Government recently for providing treatment to Covid patients. That, however, 
will be of no avail to answer the matter in issue. We do not intend to dilate on this 
argument any further.

27.  Taking overall view of the matter, in the facts of the present case, we 
uphold the order of the High Court rejecting the subject writ petition filed by the 
appellant-College, whereby it had assailed the order of the State Government 
dated 5.9.2019, withdrawing the Essentiality Certificate dated 27.8.2014. At the 
same time, we reiterate the liberty given by the High Court to the appellant-
College to forthwith remove all the deficiencies pointed out by the MCI in its 
order dated 30.5.2019 and apply afresh for the Essentiality Certificate to the State 
Government and if that request is refused, to pursue appropriate remedy as per law 
being a fresh cause of action.

28.  The appeal is accordingly dismissed being devoid of merits. No order as to 
costs. Pending applications, if any, are also disposed of.

Appeal dismissed

I.L.R. [2020] M.P. 1989 (SC)
SUPREME COURT OF INDIA 

Before Mr. Justice R.F. Nariman & Mr. Justice Navin Sinha
Cr.A. No. 504/2020 decided on 5 August, 2020

GANGADHAR @ GANGARAM …Appellant

Vs.

STATE OF M.P. …Respondent

A.	 Narcotic Drugs and Psychotropic Substances Act (61 of 1985), 
Section 8(C) & 20(b)(ii)(c) – Conscious Possession – Presumption – Held – 
Appellant held guilty being owner of house (as per voter list of 2008) from 
where Ganja recovered – Witness (Investigation Officer) admitted that on 
very next day, appellant produced sale agreement showing that in 2009 
(before registration of offence) he sold the said house to co-accused but 
neither agreement nor panchayat records were ever investigated – 
Prosecution failed to establish conscious possession of house with appellant 
to attribute presumption against him – Poor investigation by police and gross 
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mis-appreciation of evidence by Courts below – Conviction being 
unsustainable is set aside – Appeal allowed. (Paras 6, 12, 13 &17)

d- Lokid vkS"kf/k vkSj eu%ÁHkkoh inkFkZ vf/kfu;e ¼1985 dk 61½] /kkjk 
8¼C½ o 20¼b½¼ii½¼c½ & HkkuiwoZd dCtk & mi/kkj.kk & vfHkfu/kkZfjr & vihykFkhZ dks 
ml edku dk Lokeh gksus ds ukrs ¼2008 dh ernkrk lwph ds vuqlkj½ nks"kh Bgjk;k 
x;k] tgka ls xkatk cjken fd;k x;k Fkk & lk{kh ¼vUos"k.k vf/kdkjh½ us Lohdkj fd;k 
fd Bhd vxys fnu vihykFkhZ us ;g n'kkZrs gq, fd 2009 esa ¼vijk/k iathc) gksus ls iwoZ½ 
mlus mDr edku lgvfHk;qDr dks foØ; fd;k Fkk] foØ; djkj izLrqr fd;k ijarq] u rks 
djkj vkSj u gh iapk;r vfHkys[kksa dk dHkh vUos"k.k fd;k x;k Fkk & vfHk;kstu] 
vihykFkhZ ds fo:) mi/kkj.kk fd;s tkus gsrq] edku ij mldk HkkuiwoZd dCtk LFkkfir 
djus esa foQy jgk & iqfyl }kjk [kjkc vUos"k.k rFkk fupys U;k;ky;ksa }kjk lk{; dk 
?kksj xyr ewY;kadu & nks"kflf) dk;e j[kus ;ksX; u gksus ds ukrs vikLr dh xbZ & 
vihy eatwjA

B.	 Narcotic Drugs and Psychotropic Substance Act (61 of 1985), 
Section 8(C) & 20(b)(ii)(c) – Conscious Possession – Appreciation of Evidence 
– Held – Appellant identified the house and was panch witness to breaking of 
lock and recovery of contraband – As per normal human prudence, why he 
would identify his own erstwhile house as that of co-accused to implicate 
himself – No explanation by prosecution why they have not investigated the 
agreement of sale of house – Prosecution failed to establish conscious 
possession.  (Para 6 & 11)

[k- Lokid vkS"kf/k vkSj eu%ÁHkkoh inkFkZ vf/kfu;e ¼1985 dk 61½] /kkjk 
8¼C½ o 20¼b½¼ii½¼c½ & HkkuiwoZd dCtk & lk{; dk ewY;kadu & vfHkfu/kkZfjr & 
vihykFkhZ us edku dh igpku dh vkSj rkyk rksM+us ,oa fofuf"k) dh cjkenxh dk iap 
lk{kh Fkk & lkekU; ekuo izKk ds vuqlkj] og Lo;a dks vkfyIr djus ds fy,] Lo;a ds 
iwoZ edku dks lg vfHk;qDr dk gksus dh igpku D;ksa djsxk & vfHk;kstu }kjk dksbZ 
Li"Vhdj.k ugha fd mUgksusa edku ds foØ; ds djkj dk vUos"k.k D;ksa ugha fd;k & 
vfHk;kstu HkkuiwoZd dCtk LFkkfir djus esa vlQy jgkA

C.	 Criminal Practice – Conviction – Grounds – Held – Conviction 
cannot be based on conjectures and surmises to conclude on preponderance 
of probabilities, the guilt of appellant without establishing the same beyond 
reasonable doubt. (Para 14)

x- nkf.Md i)fr & nks"kflf) & vk/kkj & vfHkfu/kkZfjr &  vihykFkhZ dh 
nksf"krk dks ;qfDr;qDr lansg ls ijs LFkkfir fd;s fcuk vf/klaHkkO;rkvksa dh izcyrk ij 
fu"df"kZr djus ds fy, nks"kflf) dks] vuqekuksa ,oa vVdyksa ij vk/kkfjr ugha fd;k tk 
ldrkA

D.	 Constitution – Article 136 – Scope & Jurisdiction – Held – If this 
Court is satisfied that prosecution failed to establish prima facie case, 
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evidence led was wholly insufficient and there has been gross mis-
appreciation of evidence by Courts below bordering on perversity, it shall 
not be inhibited in protecting the liberty of individual.   (Para 16)

?k- lafo/kku & vuqPNsn 136 & O;kfIr o vf/kdkfjrk & vfHkfu/kkZfjr & 
;fn bl U;k;ky; dh larqf"V gksrh gS fd vfHk;kstu] izFke n`"V~;k izdj.k LFkkfir djus 
esa vlQy jgk] izLrqr fd;k x;k lk{; laiw.kZ :i ls vi;kZIr Fkk vkSj foi;ZLrrk dh 
lhek rd fupys U;k;ky;ksa }kjk lk{; dk ?kksj xyr ewY;kadu gqvk gS] rc og O;fDr 
dh Lora=rk dh j{kk djus esa ladksp ugha djsxkA

Cases referred:

(2002) 9 SCC 595, (2008) 16 SCC 417.

J U D G M E N T

The Judgment of the Court was delivered by : 
NAVIN SINHA, J. :- Leave granted.

2. The appellant assails his conviction under Section 8C read with Section 
20(b)(ii)(c) of the Narcotics Drugs and Psychotropic Substances Act, 1985 
(hereinafter called as "the NDPS Act") for recovery of 48 Kgs 200 gms. cannabis 
(ganja), sentencing him to 10 years of rigorous imprisonment with a default 
stipulation.

3. The appellant was held to be the owner of the House in question from 
which the ganja was recovered, relying upon the voters list of 2008 rejecting his 
defence that he had sold the house to co-accused Gokul Dangi on 12.06.2009. 
Gokul Dangi has been acquitted in trial.

4. Shri Puneet Jain, learned counsel for the appellant submitted that the 
conviction based on a mere presumption of ownership of the house, without any 
finding of conscious possession was unsustainable. Reliance was placed on 
Gopal vs. State of Madhya Pradesh, (2002) 9 SCC 595. The police had received 
information that Gokul Dangi had kept contraband in his house. The appellant and 
Ghasiram, the village chowkidar had identified the house of the accused to the 
police when it came to the village for search and seizure. Both of them were 
witness to the panchnama for breaking open the lock to the house when the 
contraband was recovered. It stands to reason why the appellant would take the 
police to his own house, have the lock broken to recover the contraband and 
implicate himself. Ghasiram and P.W.11, were both witnesses to the sale 
agreement dated 12.06.2009, Exhibit P-28 executed by the appellant in favour of 
Gokul Dangi. It was produced before the police by the appellant the very next day 
but was never investigated, Ghasiram has not been examined for no explicable 
reasons. The entries in the village panchayat records with regard to ownership of 
the house had not been investigated. The appellant was subsequently made an 



accused during investigation because of the failure of the police to investigate 
properly.

5. Ms. Swarupama Chaturvedi, learned Addl. Advocate General for the 
State, submitted that P.W.11 had denied being a witness to the sale agreement 
alleging that his thumb impression had been impersonated. The deed was 
therefore rightly held to be a forged and fabricated document confirmed by the 
voter list entry of 2008 that the house belonged to the appellant. The village 
panchayat records also mentioned the ownership of the appellant.

6. We have considered the submissions on behalf of the parties and have 
carefully perused the evidence on record also. P.W. 6, the first investigation 
officer deposed that secret information had been received of Gokul Dangi having 
stored contraband in his house. The appellant and Ghasiram along with other 
villagers identified the house as belonging to Gokul Dangi on 11.08.2009 leading 
to recovery after the lock was broken open. The witness admitted that on 
12.08.2009 itself the appellant had submitted the sale agreement dated 
12.06.2009 Ex. P-28 to him but that it was never investigated by him. 
Acknowledging that ownership details are mentioned in the gram panchayat 
records, the witness stated that he did not investigate the same. P.W. 16, who took 
over the investigation after transfer of the former recorded the statements of 
Ghasiram and P.W. 11 as also of other witnesses. The appellant was then made an 
accused on basis of his name being entered in the voters list of 2008. Contrary to 
the evidence of P.W.6, the witness stated that the gram panchayat records had been 
looked into by the former. No explanation  was  offered  for  not  investigating  
the  sale agreement. The appellant was acknowledged not to be living in the house 
from where the contraband was recovered, but was alleged to be using it as a store 
room on basis of no evidence whatsoever.

7. P.W. 3 and P.W.7, the police constable who had accompanied P.W. 6, 
deposed that the appellant and Ghasiram had identified the house as belonging to 
Gokul Dangi which was corroborated by the panchayat records.

8. Ghasiram, as the village chowkidar was the best person in the know of the 
ownership and possession of the house. He was one of the two witnesses to the 
sale agreement Exhibit P-28. The prosecution for inexplicable reasons has not 
examined him. P.W. 11 denied his thumb impression on the sale document 
contending that it was a fabricated document. No forensic report was obtained by 
the prosecution. The witness acknowledged that the appellant did not visit his own 
house and lived in his new house for the last 15 years denying any knowledge who 
the owner was. Yet his statement was accepted as gospel truth without any further 
investigation.

9.  The presumption against the accused of culpability under Section 35, and 
under Section 54 of the Act to explain possession satisfactorily, are rebuttable. It 
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does not dispense with the obligation of the prosecution to prove the charge 
beyond all reasonable doubt. The presumptive provision with reverse burden of 
proof, does not sanction conviction on basis of preponderance of probability. 
Section 35(2) provides that a fact can be said to have been proved if it is 
established beyond reasonable doubt and not on preponderance of probability. 
That the right of the accused to a fair trial could not be whittled down under the Act 
was considered in Noor Aga vs. State of Punjab, (2008) 16 SCC 417 observing:

"58. ... An initial burden exists upon the prosecution and only 
when it stands satisfied, would the legal burden shift. Even then, 
the standard of proof required for the accused to prove his 
innocence is not as high as that of the prosecution. Whereas the 
standard of proof required to prove the guilt of the accused on 
the prosecution is "beyond all reasonable doubt" but it is 
"preponderance of probability" on the accused. If the 
prosecution fails to prove the foundational facts so as to attract 
the rigours of Section 35 of the Act, the actus reus which is 
possession of contraband by the accused cannot be said to have 
been established.

59. With a view to bring within its purview the requirements of 
Section 54 of the Act, element of possession of the contraband 
was essential so as to shift the burden on the accused. The 
provisions being exceptions to the general rule, the generality 
thereof would continue to be operative, namely, the element of 
possession will have to be proved beyond reasonable doubt."

10. The stringent provisions of the NDPS Act, such as Section 37, the 
minimum sentence of 10 years, absence of any provision for remission  do  not 
dispense with the requirements of prosecution to establish a prima facie case 
beyond reasonable doubt after investigation, only where after which the burden of 
proof shall shift to the accused. The gravity of the sentence and the stringency of 
the provisions will therefore call for a heightened scrutiny of the evidence for 
establishment of foundational facts by the prosecution.

11.  It is apparent that the police being in a quandary with regard to the 
ownership and possession of the house in question due to a flawed, defective and 
incomplete investigation found it convenient to implicate the appellant also, 
sanguine that at least one of the two would be convicted. Sri Jain is right in the 
submission that according to normal human prudence, it stands to reason why the 
appellant who was residing in his new house for the last 15 years would identify 
his own erstwhile house as that of the accused Gokul Dangi, be a witness to the 
breaking of the lock and recovery to implicate himself.

12.  The appellant had produced the sale agreement, Exhibit P.28 with 
promptness the very next day. It was never investigated for its genuineness by the 
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police and neither were the panchayat records verified. The panchayat records are 
public documents and would have been the best evidence to establish the 
ownership and possession of the house. Despite the best evidence being available 
the police considered it sufficient to obtain a certificate Exhibit P-37 signed by 
P.W. 14 who acknowledged her signature but denied knowledge of the contents of 
the certificate. The voters list entry of 2008 being prior to the sale is of no 
consequence. It is not without reason that the co-accused had absconded.

13. The appellant was held guilty and convicted in view of his name being 
recorded as the owner of the house in the voters list 2008, ignoring the fact that 
sale agreement was subsequent to the same on 12.06.2009. The prosecution 
cannot be held to have proved that Exhibit P-18 was a fabricated and fictitious 
document. No appeal has been preferred by the prosecution against the acquittal 
of the co accused.

14. In view of the nature of evidence available it is not possible to hold that the 
prosecution had established conscious possession of the house with the appellant 
so as to attribute the presumption under the NDPS Act against him with regard to 
recovery of the contraband. Conviction could not be based on a foundation of 
conjectures and surmises to conclude on a preponderance of probabilities, the 
guilt of the appellant without establishing the same beyond reasonable doubt.

15. The police investigation was very extremely casual, perfunctory and 
shoddy in nature. The appellant has been denied the right to a fair investigation, 
which is but a facet of a fair trial guaranteed to every accused under Article 21 of 
the Constitution. The consideration of evidence by the Trial Court, affirmed by 
the High Court, borders on perversity to arrive at conclusions for which there was 
no evidence. Gross misappreciation of evidence by two courts, let alone poor 
investigation by the police, has resulted in the appellant having to suffer 
incarceration for an offence he had never committed.

16. Normally this Court in exercise of its jurisdiction under Article 136 of the 
Constitution does not interfere with concurrent findings of facts delving into 
appreciation of evidence. But in a given case, concerning the liberty of the 
individual, if the Court is satisfied that the prosecution had failed to establish a 
prima facie case, the evidence led was wholly insufficient and there has been 
gross misappreciation of evidence by the courts below bordering on perversity, 
this Court shall not be inhibited in protecting the liberty of the individual.

17. The conviction of the appellant is held to be unsustainable and is set aside. 
The appellant is acquitted. He is directed to be set at liberty forthwith unless 
wanted in any other case.

18. The appeal is allowed.

Appeal allowed
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I.L.R. [2020] M.P. 1995(SC)
SUPREME COURT OF INDIA 

Before Mr. Justice L. Nageswara Rao & Mr. Justice S. Ravindra Bhat
C.A. No. 7074/2008 decided on 26 August, 2020

STATE OF M.P. & ors. …Appellants

Vs.

RAKESH SETHI & anr. …Respondents

A.	 Motor Vehicles Rules, M.P. 1994, Rule 55-A and Motor Vehicles 
Act (59 of 1988), Section 41(6) & 211 – Registration Numbers to Motor Vehicles   
– Prescribed Fee – Validity – Held – Assignment of “distinctive Marks” i.e. 
registration number to motor vehicle, which includes power to reserve and 
allocate them for a specific fee, is a distinct service for which State or their 
authorities (Registering Authority) are entitled to charge a prescribed fee – 
Rule 55-A is not in excess of powers conferred upon State by the Act of 1988 
or Central Rules – Rule is not ultra vires – Appeal allowed. (Paras 39 & 40)

d- eksVj ;ku fu;e] e-Á- 1994] fu;e 55&A ,oa eksVj ;ku vf/kfu;e 
¼1988 dk 59½] /kkjk 41¼6½ o 211 & eksVj;kuksa ds fy, iath;u Øekad & fofgr 'kqYd & 
fof/kekU;rk & vfHkfu/kkZfjr & **lqfHkUu fpUg** dk leuqns'ku] vFkkZr] eksVj;ku dk 
iath;u Øekad] ftlesa ,d fofufnZ"V 'kqYd ij mUgsa vkjf{kr ,oa vkcafVr djus dh 
'kfDr lekfo"V gS] ,d lqfHkUu lsok gS ftlds fy, jkT; ;k mlds izkf/kdkjhx.k 
¼iath;u izkf/kdkjh½ ,d fofgr 'kqYd izHkkfjr djus ds fy, gdnkj gSa & fu;e 55&A] 
1988 ds vf/kfu;e ;k dsanzh; fu;eksa }kjk jkT; dks iznRr 'kfDr;ksa ds vf/kD; esa ugha gS 
& fu;e vf/kdkjkrhr ugha & vihy eatwjA

B.	 Motor Vehicles Rules, M.P. 1994, Rule 55-A and Motor Vehicles 
Act (59 of 1988), Section 41(6) – Powers of State – Held – Rule 55-A is within 
the ambit of powers delegated to State and directly related to performance of 
its functions u/S 41(6) for which it could legitimately claim a fee, as was done 
through Rule 55-A. (Para 40)

[k- eksVj ;ku fu;e] e-Á- 1994] fu;e 55&A ,oa eksVj ;ku vf/kfu;e 
¼1988 dk 59½] /kkjk 41¼6½ & jkT; dh 'kfDr;ka & vfHkfu/kkZfjr & fu;e 55&A] jkT; 
dks izR;k;ksftr 'kfDr;ksa dh ifjf/k ds Hkhrj gS vkSj /kkjk 41¼6½ ds varxZr mlds drZO;ksa 
ds ikyu ls izR;{k :i ls lacaf/kr gS] ftlds fy, og fof/klEer :i ls 'kqYd dk nkok 
dj ldrk gS tSlk fd fu;e 55&A ds tfj, fd;k x;k FkkA

C.	 Motor Vehicles Rules, M.P. 1994, Rule 55-A and Motor Vehicles 
Act (59 of 1988), Section 65(1) & 211 – Power to frame Rules – Held – 
Generality of the power u/S 65(1) to frame Rules is sufficient alongwith 
Section 211 to conclude that State Government has the authority to prescribe 
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a fee for reserving certain numbers or distinguishing marks to be assigned as 
registration numbers.  (Paras 29, 30 & 33)

x- eksVj ;ku fu;e] e-Á- 1994] fu;e 55&A ,oa eksVj ;ku vf/kfu;e 
¼1988 dk 59½] /kkjk 65¼1½ o 211 & fu;e fojfpr djus dh 'kfDr & vfHkfu/kkZfjr & 
fu;e fojfpr djus ds fy, /kkjk 65¼1½ ds varxZr 'kfDr dh O;kidrk ds lkFk&lkFk 
/kkjk 211 ;g fu"df"kZr djus gsrq i;kZIr gS fd jkT; ljdkj dks iath;u Øekadksa ds :i 
ls leuqnsf'kr fd;s tkus ds fy, dfri; Øekadksa ;k lqfHkUu fpUgksa dks vkjf{kr djus 
gsrq 'kqYd fofgr djus dk izkf/kdkj gSA 

Cases referred:

(2011) 3 SCC 139, (1977) 2 SCC 670, (2002) 8 SCC 228, (2011) 3 SCC 1, 
(1981) 4 SCC 471, (2011) 8 SCC 274, (1971) 3 SCC 708, (2011) 7 SCC 179, 
(2009) 8 SCC 492, (1964) 4 SCR 991, (1986) Supp. SCC 20, 1961 (1) SCR 750, 
(1986) 4 SCC 667.

 J U D G M E N T

The Judgment of the Court was delivered by :
S. RAVINDRA BHAT, J. :- This appeal challenges a judgment of the Madhya 
Pradesh High Court which quashed Rule 55A of the Motor Vehicles Rules, 1994 
(hereafter "the State Rules") framed by the Madhya Pradesh State (hereafter "the 
state") and published by it. The respondent (hereafter "the vehicle owner") had 
approached the High Court, contending that the said rule was ultra vires the state's 
power under the Motor Vehicles Act, 1988 (hereafter "the Act"), and the Central 
Motor Vehicle Rules, 1989 (hereafter "the Central Rules"). The High Court 
accepted his contentions.

2. The vehicle owner purchased the motorcycle in May, 2004 and applied for 
its registration on 25-05-2004 before the concerned registering authority, through 
the prescribed application in Form No. 20. By an order (of 27-05-2004), the 
registering authority rejected the application, stating that the vehicle owner's 
claim for allotment of registration number 'MP-KL-4646' could not be accepted, 
as the petitioner had not paid the required fee prescribed for allotment of that 
number. The motorcycle was allotted another number (MP20-KL-5100) which 
the petitioner did not want. He therefore, approached the High Court in writ 
proceedings, contending that allotment of a particular number on payment of a fee 
(provided in Rule 55A) was contrary to and inconsistent with the provisions of 
Section 41 and the powers conferred on the State Government to frame rules 
under Section 65 of the Act of 1988. He challenged the amendment incorporated 
in the State Rules of 1994 by a notification dated 15.02.2001. He also sought a 
direction to the registration authority that he should be assigned the number 4646 
for his motorcycle. Under Rule 55A, this number was reserved by the State to be 
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assigned by a separate procedure. The Rules, particularly Rule 55A prescribed not 
only the procedure but also a special fee for assigning such reserved numbers 
(which included 4646, which the vehicle owner insisted should be allotted to 
him). He contended that Rule 55A, was ultra vires the provisions of the Act.

3. Mr. Saurabh Mishra, learned counsel for the State relied upon the scheme 
of the Act, and highlighted that while Section 41(2) undoubtedly conferred the 
power to prescribe rules and also a fee to allot registration numbers, yet Section 
41(6) was specific in that even while the Central Government was authorized to 
allot certain numbers to the State, the further or onward registration or assignment 
of those numbers as registration numbers was left to the State.

4. Learned counsel argued that the State Rules were framed by virtue of the 
powers conferred under section 65 of the Act, which empowers the State to inter 
alia, make rules with regard to issue or renewal of certificate of registration, as 
well as amounts to be charged for such registration. It was also argued that under 
Section 211 of the Act, the State is entitled to levy a fee with respect to 
applications submitted for issuing certificates, licenses or registrations and as the 
State fixed the procedure for allotment of registration mark by reservation 
exercising powers under Section 211, such procedure is in accordance with the 
law. It was argued by Mr. Mishra, that by virtue of Section 41 (6), the registering 
authority can assign to any vehicle for display on it, a distinguishing mark known 
as the registration mark. It is submitted that in this instance, since Rule 55A 
merely empowers the registering authority to assign a specific registration mark, 
on demand to the concerned person, the power exercised is relatable to Section 
41(6), and the High Court's conclusions are erroneous.

5. It was pointed out by Mr. Mishra that the responsibility of assigning 
registration mark to motor vehicles is that of the State Government. He 
emphasized that Section 64 (d) of the Act empowers the Central Government to 
"prescribe the manner and the form in which the registration mark of the vehicles 
is to be displayed". The Central Government has in fact, specified the form and the 
manner of display of registration marks on motor vehicles, under Rules 50 and 51 
of the Central Rules. The issue raised by the petitioner relates to allocation of a 
particular registration series, which is within the exclusive domain of the 
concerned registering authority of the State. The Central Government is not 
concerned with the allocation of distinguished registration marks.

6. Learned counsel argued that the powers of the central government and the 
states were clearly delineated; no doubt, the Central Government had exclusive 
domain over the allocation of particular numbers or series of numbers to the 
states, and could prescribe the fee to be paid when applications are made for 
registration. However, under Section 41(6), once a series of numbers (or alpha 
numeric series) is allotted to a state, the procedure to be followed and the fee to be 
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prescribed for assigning the concerned numbers as registration of individual 
vehicles is that of the state. The registering authority is none other than a state 
designated official or agency.

7. Reliance was placed on Offshore Holdings (P.) Ltd. v. Bangalore 
1

Development Authority  by Mr. Mishra, who drew the attention of this court to 
observations that when two laws, one by the Centre and the other by the state, are 
alleged to be in conflict (or repugnant to each other) the court should not readily 
infer repugnancy, but should:

"ignore an encroachment which is merely incidental in order to 
reconcile the provisions and harmoniously implement them. If 
ultimately, the provisions of both the Acts can coexist without 
conflict, then it is not expected of the courts to invalidate the law in 
question. "

8. This court had also observed that the doctrine of supremacy of federal 
laws under Article 254 should:

"normally be resorted to only when the conflict is so patent and 
irreconcilable that coexistence of the two laws is not feasible. Such 
conflict must be an actual one and not a mere seeming conflict 
between the entries in the two lists. While entries have to be 
construed liberally, their irreconcilability and impossibility of 
coexistence should be patent."

9. Mr. Mishra also relied on other decisions of this court, highlighting that 
conflict of laws or repugnancy between state and central laws should not be 
readily inferred, under the Constitution, but rather, the courts should first attempt 

2at harmonizing the two sets of apparently conflicting norms.  Counsel also relied 
3on Sarkari Sasta Anaj Vikreta Sangh v. State of M.P  and urged that the course 

adopted by the state to assign specific registration numbers through a separate 
procedure, was in fact a result of popular demand, since many people wanted such 
specific registration numbers for numerological, astrological and religious 
reasons. He submitted that the state could have even resorted to its executive 
powers without framing a rule, since the task of assigning numbers fell within its 
domain, under the scheme of the Act.

10. It was argued that a reading of Section 211 along with Section 65(2)(d) and 
(k) clearly indicates that the State Government can make rules with regard to the 
subjects on which it is specifically empowered to do so. As far as the registration 
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of motor vehicles and prescribing fees for registration are concerned, the power is 
of the State Government to prescribe rules for providing the procedure for 
assigning or renewing registration numbers, through the registering authority. 
Stressing that Section 211 was erroneously interpreted by the High Court, learned 
counsel submitted that it clearly empowered the state to prescribe a fee not 
otherwise provided, in respect of a service provided by it. Counsel argued that the 
state provided a separate service, i.e. allocating specific desired numbers to 
vehicle owners, for which it could well claim a fee, over and above the registration 
fee prescribed by the Central Government, under Section 41(2).

11. Learned counsel lastly submitted that the generality of the provisions of 
Section 65(1) and the deployment of the expression "without prejudice to the 
generality of provisions of sub-section (1)" in Section 65(2), together with Section 
65(2)(p) were meant to clothe the state government with the power to impose a fee 
for the kind of services involved in the present dispute. He relied on the judgment 

4
in Academy of Nutrition Improvement v. Union of India  where this court had 
interpreted a pari materia expression ("in particular and without the generality of 
the foregoing power, such rules may provide for all or any of the following 

5matters" ). This court had observed, in that judgment, as follows:

"Statutes delegating the power to make rules follow a standard 
pattern. The relevant section would first contain a provision 
granting the power to make rules to the delegate in general terms, 
by using the words 'to carry out the provisions of this Act' or 'to 
carry out the purposes of this Act'. This is usually followed by 
another sub-section enumerating the matters/areas in regard to 
which specific power is delegated by using the words 'in particular 
and without prejudice to the generality of the foregoing power, 
such rules may provide for all or any of the following matters." 
Interpreting such provisions, this Court in a number of decisions 
has held that where power is conferred to make subordinate 
legislation in general terms, the subsequent particularization of 
the matters/topics has to be construed as merely illustrative and 
not limiting the scope of the general power. Consequently, even if 
the specific enumerated topics in section 23(1A) may not empower 
the Central Government to make the impugned rule (Rule 44-I), 
making of the Rule can be justified with reference to the general 
power conferred on the central government under section 23 (1), 
provided the rule does not travel beyond the scope of the Act."
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12. Service of notice of the present proceedings was complete, upon the 
respondent vehicle owner. He has however chosen to remain absent. Having 
regard to the public importance of issues involved in the present case, Mr. Manoj 
Swaroop, learned senior counsel, was asked to assist this court as amicus curiae 
which he did, with much industry and ardor. The amicus urged this court not to 
disturb or interfere with the judgment under appeal. He outlined the scheme of the 

6
Act, and underlined Sections 41(1), (2), (3), (6) and (the now deleted  s. 41(13)), 
and contended that there was a clear demarcation of powers of the state and 
central governments. Highlighting the delineation of rule making powers under 
Section 64 (by the central government) and under Section 65 (by the state 
government) it was submitted that the subject of prescription of fee for allotment 
of registration was exhausted; the central government had exclusive authority to 

7prescribe the particulars required, the form to be used for applying  and the form 
8

of registration certificates for various kinds of vehicles . Thus, the state had no 
power to prescribe fees, much less prescribe by-rules for a procedure for 
assigning specific numbers to various applicants. It was argued that even the 
power of allocation of a sequence of numbers to individual states was reserved to 
the central government alone. These ruled out prescription of any further fee, or 
creation of a separate procedure for assigning specific numbers, and charging 
higher amounts from desirous applicants/ vehicle owners.

13.  Mr. Swaroop argued that Section 211 states that if by any rule, the Central 
or the State Government is empowered to make under the Motor Vehicles Act, 
then the Central Government or the State Governments, notwithstanding the 
absence of any express provision, are empowered to provide for levy of such fees 
in respect of various items like applications, applications for amendment to the 
issue of certificates and other matters provided therein. It was argued that to levy 
a fee under Section 211, a provision should exist empowering the Central 
Government or the State Government to make such a rule. Such power cannot be 
exercised in regard to matters for which the Act does not give power to the State 
Government to make Rules. Since the power to prescribe a fee for registration of a 
motor vehicle is vested in the Central Government under Section 41(2), the power 
to levy a fee under section 211 can be exercised by the State Government only if it 
is empowered under the Act to prescribe fees for the purpose of registration of a 
motor vehicle. The Act does not empower the State Government to levy fees for 
registration of a vehicle; therefore, no fees can be prescribed for allotment of a 
registration mark for a motor vehicle, exercising powers under Section 211. It was 
submitted that the so called right of assigning the registration number is only the 
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last step in the process of allotment, for which the Central Government levies a fee 
under Section 41(2).

14. Mr. Swaroop argued that the state is conferred with power only to make 
rules providing the procedure for issue or renewal of certificate or recovery of 
amount or amounts under sub-section (13) of Section 14 i.e., to prescribe the 
amount to be paid for delay on the part of the owner to file an application for 
registration of motor vehicle under sub-section (1) of Section 41 or under sub-
section (8) of Section 41 for renewal of motor vehicles registration. These 
provisions do not empower the state to make a rule fixing the fee to be charged for 
registration of a motor vehicle. It is, therefore, clear that under the Act, the power 
to prescribe a fee for registration of motor vehicles is only conferred on the 
Central Government, and in exercise of the such power, the Central Government 
has already fixed the fee under Rule 81 of the Central Motor Vehicle Rules, 1989.

15. Next, reliance was also placed on Sections 47(7), 49(4) and 50(5) of the 
Act. The amicus contended that these provisions specifically conferred powers 
upon the state to prescribe amounts as fee for transfer of registration of vehicles on 
their removal from one state to another; for obtaining no objection certificate from 
the registering authority, and upon transfer of ownership. He therefore, urged that 
the splitting up of an indivisible process, by drawing a distinction between 
"allotment" of numbers by the Centre and their onward assignment by the state 
registering authority and the charging of a separate fee for the latter, was 
impermissible. The absence of specific provisions enabling the state to prescribe 
amounts as fees, for particular enumerated services, showed Parliamentary intent 
to exclude the state from levying a fee for "assigning" a registered number, for an 
act for which the Central government had prescribed a fee under Section 41(2). 
Counsel also urged that the provision of Section 41(2) had the effect of excluding 
the power of prescribing any fee in relation to registration of vehicles, including 
the state's powers under Section 65 and 211.

16. Mr. Swaroop sought to contrast the provisions of the now repealed Motor 
Vehicles Act, 1939, with the Act. He contended that Section 41(2) manifested 
Parliamentary intent to exclude state power in respect of a subject matter, where 
such power had previously existed. He highlighted that under the old law, 
individual states were free to prescribe fees according to varying standards. The 
Act however, was an improvement, because a single power of one fee, could be 
prescribed under Section 41(2).

17. The amicus lastly relied on a notification issued by the Central 
9 

Government which had assigned specified groups of letters "for use as 
registration mark for each State and Union Territory to be followed by the code 
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number of the Registering Authority to be allotted by the State Government or, as 
the case may be the Administrator, not exceeding four figures, to be used as 
registration mark." It was urged that the notification, after setting out in tabular 
form, the letters assigned to various states and union territories, further directed 
that whenever the four figures referred to earlier "reached 9999, the next series 
shall begin with the alphabet 'A' followed by not more than four figures and 
thereafter with alphabet 'B'  followed by not more than four figures and so on..."

18. Counsel asserted that this exercise exhaustively resulted in allotment of 
letters and numbers to the concerned states, which then merely had to follow a 
procedure of assigning them, on the basis of a pre-determined sequence. Under no 
circumstances could the state or the registering authority pick out a few or some 
numbers for special assignment, and charge a separate, higher fee.

19. Learned counsel relied on Distt. Council of United Khasi and Jaintia Hills 
10v. Sitimon Sawian  where, this court construed the term "allot" and held that

"The word "allot" according to standard dictionaries means, 
distribute by lot, or in such a way that the recipients have no 
choice; to assign as a lot or apportion to; and the word "allotment" 
means, apportioning; the action of allotting; share allotted to one; 
small portion of land let out for cultivation."

20. It was submitted that allotment of a registration, and prescribing a fee, for 
that purpose, under Section 41(2) similarly enfolds within the term, the entire 
process, including the kind of application, payment of fee, the form to be used, etc. 
All these are within the domain of the Central Government; the state cannot 
segregate the last limb and seek to recover a fee for "assigning" the actual number 
to individuals. Learned counsel also relied on the judgment in Indian Medical 

11Assn. v. Union of India , where it was held that

"66. The word "allot", in its verb form, is defined by Concise 
Oxford Dictionary [ 8th Edn., Oxford University Press (1990)] to 
include the meaning of the act to give or apportion to, distribute 
officially to. Allotment is what results from such an act i.e. an 
apportionment. The word "reserve" is defined to also include the 
meaning of "order to be specifically retained or allocated for a 
particular person", and the word "reservation" is the act or an 
instance of reserving or being reserved. The word "allocate" is 
defined to include the meanings of an act to assign or devote 
something for a purpose or to a person. "
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Mr. Swaroop lastly relied on the decision of this court in Jantia Hill Truck 
12Owners Assn. v. Shailang Area Coal Dealer & Truck Owner Assn.

21. The learned Additional Solicitor General, Mr. Vikramjit Banerjee, 
appearing for the Union, supported the state's position. He urged that under 
Section 39 of the Act, every motor vehicle plying on roads should be registered. 
Section 40 of the Act, prescribes that such registration is made by the concerned 
registering authority of the State Government under whose jurisdiction the owner 
of the vehicle resides or has a place of business. It is the duty of the concerned 
registering authority of the State Government to assign a registration mark to the 
vehicle as per Section 41(6) of the Act. Every application for registration of motor 
vehicles should be accompanied with the fees as specified by the Central 
Government. The Central Government has already specified fees for registration 
of vehicles under Rule 81 of the Central Rules.

22. The ASG urged that Section 64(d) of the Act empowers the Central 
Government to prescribe the manner and the form in which the registration mark 
of the vehicles is to be displayed. Accordingly, the Central Government has 
specified the form and the manner of display of registration marks on the motor 
vehicles under Rules 50 and 51 of the Central Rules. The issue in this case, i.e. 
relating to the allocation of a particular registration number concerns the 
registering authority of the State Government, and not the Union. It was argued 
that under Section 65 of the Motor Vehicles Act, 1988, the State Governments are 
vested with the power to frame rules on issues pertaining to registration of motor 
vehicles, which are not covered under Section 64 of the Act. Under 65(2)(b) of the 
Act, the appointment, functions and jurisdiction of registering and other 
prescribed authorities fall under the purview of the State Government. Moreover, 
under Section 65(2)(b) of the Act, the States are vested with power to make rules 
on any other matter relating to registration of motor vehicles, which need to be 
specified. Allocation of a registration mark is the responsibility of the concerned 
State Government. The States are competent to make rules for this purpose. 
Provisions of the Act

23. The relevant provisions of the Act are reproduced below:

"39. Necessity for registration.—No person shall drive any motor 
vehicle and no owner of a motor vehicle shall cause or permit the 
vehicle to be driven in any public place or in any other place unless 
the vehicle is registered in accordance with this Chapter and the 
certificate of registration of the vehicle has not been suspended or 
cancelled and the vehicle carries a registration mark displayed in 
the prescribed manner:
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Provided that nothing in this section shall apply to a motor vehicle 
in possession of a dealer subject to such conditions as may be 
prescribed by the Central Government.

40. Registration, where to be made. — Subject to the provisions of 
section 42, section 43 and section 60, every owner of a motor 
vehicle shall cause the vehicle to be registered by a registering 
authority in whose jurisdiction he has the residence or place of 
business where the vehicle is normally kept.

41. Registration,  how to be made. — (1) An application by or on 
behalf of the owner of a motor vehicle for registration shall be in 
such form and shall be accompanied by such documents, 
particulars and information and shall be made within such period 
as may be prescribed by the Central Government: Provided that 
where a motor vehicle is jointly owned by more persons than one, 
the application shall be made by one of them on behalf of all the 
owners and such applicant shall be deemed to be the owner of the 
motor vehicle for the purposes of this Act.

(2) An application referred to in sub-section (1) shall be 
accompanied by such fee as may be prescribed by the Central 
Government.

(3) The registering authority shall issue to the owner of a motor 
vehicle registered by it a certificate of registration in such form 
and containing such particulars and information and in such 
manner as may be prescribed by the Central Government.

(4) In addition to the other particulars required to be included in 
the certificate of registration, it shall also specify the type of the 
motor vehicle, being a type as the Central Government may, 
having regard to the design, construction and use of the motor 
vehicle, by notification in the Official Gazette, specify.

(5) The registering authority shall enter the particulars of the 
certificate referred to in sub-section (3) in a register to be 
maintained in such form and manner as may be prescribed by the 
Central Government.

(6) The registering authority shall assign to the vehicle, for 
display thereon, a distinguishing mark (in this Act referred to as 
the registration mark) consisting of one of the groups of such of 
those letters and followed by such letters and figures as are 
allotted to the State by the Central Government from time to time 
by notification in the Official Gazette, and displayed and shown on 
the motor vehicle in such form and in such manner as may be 
prescribed by the Central Government.

*****
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64.   Power of Central  Government to   make  rules. — The 
Central Government may make rules to provide for all or any of 
the following matters, namely:

(a) the period within which and the form in which an application 
shall be made and the documents, particulars and information it 
shall accompany under sub-section (1) of section 41;

(b) the form in which the certificate of registration shall be made 
and the particulars and information it shall contain and the 
manner in which it shall be issued under sub-section (3) of section 
41;

(c) the form and manner in which the particulars of the certificate 
of registration shall be entered in the records of the registering 
authority under sub-section (5) of section 41;

(d) the manner in which and the form in which the registration 
mark, the letters and figures and other particulars referred to in 
sub-section (6) of section 41 shall be displayed and shown; 1. Ins. 
by Act 54 of 1994, s. 19 (w.e.f. 14-11-1994).

(e) the period within which and the form in which the application 
shall be made and the particulars and information it shall contain 
under sub-section (8) of section 41;

(f) the form in which the application referred to in sub-section (14) 
of section 41 shall be made, the particulars and information it 
shall contain and the fee to be charged;

(g) the form in which the period within which the application 
referred to in sub-section (1) of section 47 shall be made and the 
particulars it shall contain;

(h) the form in which and the manner in which the application for 
"No Objection Certificate" shall be made under sub-section (1) of 
section 48 and the form of receipt to be issued under sub-section 
(2) of section 48;

(i) the matters that are to be complied with by an applicant before 
no objection certificate may be issued under section 48;

(j) the form in which the intimation of change of address shall be 
made under sub-section (1) of section 49 and the documents to be 
submitted along with the application;

(k) the form in which and the manner in which the intimation of 
transfer of ownership shall be made under sub-section (1) of 
section 50 or under sub-section (2) of section 50 and the document 
to be submitted along with the application;

2005I.L.R.[2020]M.P. State of M.P. Vs. Rakesh Sethi (SC)



(l) the form in which the application under sub-section (2) or sub-
section (3) of section 51 shall be made;

(m) the form in which the certificate of fitness shall be issued under 
sub-section (1) of section 56 and the particulars and information it 
shall contain;

(n) the period for which the certificate of fitness granted or 
renewed under section 56 shall be effective;

(o) the fees to be charged for the issue or renewal or alteration of 
certificates of registration, for making an entry regarding transfer 
of ownership on a certificate of registration, for making or 
cancelling an endorsement in respect of agreement of hire-
purchase or lease or hypothecation on a certificate of registration, 
for certificates of fitness for registration marks, and for the 
examination or inspection of motor vehicles, and the refund of 
such fees.

(p) any other matter which is to be, or may be, prescribed by the 
Central Government.

65.  Power of State Government to make rules. — (1) A State 
Government may make rules for the purpose of carrying into effect 
the provisions of this Chapter other than the matters specified in 
section 64.

(2) Without prejudice to the generality of the foregoing power, 
such rules may provide for—

(a) the conduct and hearing of appeals that may be preferred 
under this Chapter (the fees to be paid in respect of such appeals 
and the refund of such fees);

(b) the appointment, functions and jurisdiction of registering 
and other prescribed authorities;

(c) the exemption of road-rollers, graders and other vehicles 
designed and used solely for the construction, repair and 
cleaning of roads from all or any of the provisions of this 
Chapter and the rules made thereunder and the conditions 
governing such exemption;

(d) the issue or renewal of certificates of registration and fitness 
and duplicates of such certificates to replace the certificates 
lost, destroyed or mutilated;

(e) the production of certificates of registration before the 
registering authority for the revision of entries therein of 
particulars relating to the gross vehicle weight;
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(f) the temporary registration of motor vehicles, and the issue of 
temporary certificate of registration and marks;

(g) the manner in which the particulars referred to in sub-
section (2) of section 58 and other prescribed particulars shall 
be exhibited;

(h) the exemption of prescribed persons or prescribed classes of
persons from payment of all or any portion of the fees payable
under this Chapter;

(i) the forms, other than those prescribed by the Central
Government, to be used for the purpose of this Chapter;

(j) the communication between registering authorities of 
particulars of certificates of registration and by owners of 
vehicles registered outside the State of particulars of such 
vehicles and of their registration;

(k) the amount or amounts under sub-section (13) of section 41 
or sub-section (7) of section 47 or sub-section (4) of section 49 
or sub-section (5) of section 50;

(l) the extension of the validity of certificates of fitness pending 
consideration of applications for their renewal; 

(m) the exemption from the provisions of this Chapter, and the 
conditions and fees for exemption, of motor vehicles in the 
possession of dealers;

(n) the form in which and the period within which the return 
under section 62 shall be sent;

(o) the manner in which the State Register of Motor Vehicles 
shall be maintained under section 63; 

(p) any other matter which is to be or may be prescribed. "

*********

211. Power to levy fee. — Any rule which the Central Government 
or the State Government is empowered to make under this Act may, 
notwithstanding the absence of any express provision to that 
effect, provide for the levy of such fees in respect of applications, 
amendment of documents, issue of certificates, licences, permits, 
tests, endorsements, badges, plates, countersignatures, 
authorisation, supply of statistics or copies of documents or orders 
and for any other purpose or matter involving the rendering of any 
service by the officers or authorities under this Act or any rule 
made thereunder as may be considered necessary:

Provided that the Government may, if it considers 
necessary so to do, in the public interest, by general or special 
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order, exempt any class of persons from the payment of any such 
fee either in part or in full. "

Analysis and Conclusions

24. As is evident from the relevant extracts of the Act, Section 39 obliges 
every vehicle owner to secure a registration; every owner has to register his 
vehicle by approaching the registering authority (designated by the State by virtue 

13of Section 65(2)(b)  of the Act).

25. Section 41(1), the next in sequence, enables the Central Government to 
prescribe the form for application for such registration. There are two provisos to 
this; the second proviso added in 2019 states that in case of a new motor vehicle, 
the application for registration in that State shall be made by the dealer of such 
motor vehicle, if the new motor vehicle is registered in the same State. By Section 
41(2), the application for registration has to be accompanied by "such fee as may 
be prescribed by the Central Government." By Section 41(3), the registering 
authority has to issue the certificate of registration in the name of the owner in 
such form containing the relevant particulars as prescribed by the Central 
Government.

26. Section 41(6) the interplay of which, with Section 41(2), is directly in 
issue -enacts that the registering authority "shall assign to the vehicle for display 
thereon a distinguishing mark consisting of one of the groups of such of those 
letters and followed by such letters and figures as are allotted to the State by the 
Central Government from time to time". Now, this provision is divided into two 
parts. Although the duty of the registering authority to assign the "distinguishing 
mark" has been enacted as the first event, in reality, in sequence, the allotment of 
groups of letters followed by such letters and figures (which find mention in the 
latter part of the provision), that are allotted to the State by the Central 
Government would be an event that occurs prior to the assignment of such 
distinguishing mark and number. The notification of 12.06.1989 issued by the 
Central Government in exercise of this power to allocate numbers under Section 
41(6) has allocated distinguished groups of letters to each individual State and 
UT. According to the notification, this group of letters is to be followed by the 
code number of the registering authority "to be allocated by the State Government 
or the Administrator of the UT". The notification, after setting out the groups of 
letters, goes on to state that where four figures referred to earlier in it, (i.e. the 
notification) reaches 9999, the next series shall begin with the alphabet A 
followed by not more than four figures and thereafter with alphabet B, and so on. 
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13 Section 65(2)(b) of the Act reads as follows:
(2) without prejudice to the generality of the foregoing power, such rules may provide for :

(b) the appointment, functions and jurisdiction of registering and other prescribed authorities.
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This notification from its facial reading clothes the state government or the UT 
administration, with the distinct task of allotting the code number and thereafter 
assigning the numerics (the four numbers in question).

27. The reasoning of the High Court, in its impugned judgment is that the field 
of prescribing the fee for an application for registration has been exclusively 
conferred upon the Union Government, thus excluding from its sweep any State 
power to claim any manner of fee or amount as part of that task. The amicus 
characterized the impugned Rule 55A as segregating and separating the last step 
in one indivisible process of allotment of a registration mark.

28. The High Court, in addition, also concluded that Section 211 was of no 
consequence and could not be pressed into service by the State Government 
inasmuch as the field of charging fees for allotment of registration numbers was 
fully occupied by Section 41(2). It also held that by the same logic, the state had no 
power to make rules under Section 65(2) to charge any fee in this regard. The 
amicus had made reference to Section 65(2)(k) which explicitly talks of the power 
of the State to prescribe the amount or amounts payable under Section 41(13); 
Section 47(7), Section 49(4) or Section 50(5). Each of these provisions was also 
relied upon to state that whenever Parliament intended to empower the State 
Government to charge fee or amounts, it did so expressly and that the rule of 
expressio unius est exclusio alterius applied in the circumstances.

29. This Court is of the opinion that the High Court, in its impugned 
judgement, lost sight of the true import of Section 211. The existence of specific 
provisions empowering the State (such as Sections 41(13), 47(7), 49(4) and 
50(5)), means that the power of the State to claim or charge amounts is 
specifically recognized by express provisions. Further, there are certain services 
and functions for which the State is empowered to levy fees. It is precisely to 
cover these contingencies, i.e. where the service is rendered or some function 
performed, that the State is empowered by a residual provision (much like the 
Central Government with which it shares the power concurrently) to levy fees. In 
this respect, it would be useful to note that Section 211 is cast in wide terms and 
that any rule which the Central Government or the State Government is 
empowered to make under this Act may, notwithstanding the absence of any 
express provision to that effect, provide for the levy of such fees in respect of 
applications, amendment of documents, issue of certificates, licences, permits, 
tests, endorsements, badges, plates, countersignatures, authorisation, supply of 
statistics or copies of documents or orders and for any other purpose or matter 
involving the rendering of any service. Clearly, therefore, the Parliament intended 
that contingencies not covered by a specific power to levy fees or amounts, which 
entailed some activity on the part of the State, including rendering of any service 
could be legitimately charged or subjected to the levy of fee or amounts.
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30. The assignment of numbers by the registering authority, as seen earlier, 
through an official/agency or department notified by the State Government, 
cannot be seen as a mere step - albeit at the fag-end of the registration allotment 
process. In fact, though it is the culmination of the allotment process, it is 
nevertheless an important step. The state, in the opinion of this Court, is entitled to 
indicate its choice or manner of assigning by prescribing a particular set of 
procedures for the assignment of numbers. Thus, for instance, the assignment of 
the concerned "code" - to the individual registering authorities followed by the 
assignment of numerics may follow a predetermined pattern which may be 
district wise, state government department wise (in the case of publicly owned 
vehicles), different sequences for buses and heavy vehicles and so on. If such a 
predetermined choice can be made by prescribing the mode of assignment, it is 
both regulatory and at the same time indicative of State policy. Per se, the Court 
cannot brush aside the element of service which may be involved - especially if 
the general public or a sub-section of it, wishes to choose particular numbers for 
various considerations. Such "fancy" numbers or "auspicious" numbers may well 
therefore have to be set apart having regard to the peculiar socio-cultural needs of 
the people of the state. It is in such an event that the availability of such numbers 
and their reservation as a choice and the power of their assignment assumes 

14
importance. In the impugned Rule 55A  in the present instance, introduced in 
2001 through amendment by the State of M.P., prescribes four different fees - 
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14 55A. Allotment of registration mark. - (1) On receipt of an application made in writing by any person to the 
registering authority for reservation of registration mark, the registering authority shall reserve the 
registration mark in the following manner:-

(a) Registration marks from 1 to 9 in any series prevalent within the jurisdiction of Registering Authority, 
shall be reserved on payment of fee of Rs. 15,000/- (Rupees Fifteen Thousand) for each registration mark.

(b) For reservation of registration mark from number 10 to 100 in any series prevalent within the jurisdiction 
of the Registering Authority, on payment of fee of Rs. 12,000/- (Rupees Twelve Thousand) for each 
registration mark.

(c) For reservation of registration mark number, 101, 111, 123, 200, 202, 222, 234, 300, 303, 333, 345, 400, 
404, 444, 456, 500, 505, 555, 567, 600, 606, 678, 700, 707, 777, 786, 789, 800, 808, 888, 900, 909, 999, 1000, 
1001, 1010, 1111, 1112, 1212, 1213, 1221, 1234, 1313, 1314, 1331, 1414, 1415, 1515, 1516, 1616, 1617, 
1661, 1717, 1718, 1771, 1818, 1819, 1881, 1919, 1929, 1991, 2000, 2002, 2020, 2021, 2112, 2121, 2122, 
2222, 2223, 2323, 2324, 2332, 2345, 2424, 2425, 2442, 2525, 2526, 2552, 2626, 2627, 2662, 2727, 2728, 
2772, 2828, 2829, 2882, 2929, 2930, 2992, 3000, 3003, 3030, 3113, 3131, 3132, 3223, 3232, 3233, 3333, 
3334, 3434, 3435, 3443, 3456, 3535, 3536, 3553, 3636, 3637, 3663, 3737, 3738, 3773, 3838, 3839, 3883, 
3939, 3940, 3994, 4000, 4004, 4040, 4041, 4114, 4141, 4142, 4224, 4242, 4243, 4334, 4343, 4344, 4444, 
4445, 4545, 4546, 4554, 4567, 4646, 4647, 4664, 4747, 4748, 4774, 4848, 4849, 4884, 4949, 4950, 4994, 
5000, 5005, 5050, 5051, 5115, 5151, 5152, 5225, 5252, 5253, 5335, 5353, 5354, 5445, 5454, 5455, 5555, 
5556, 5656, 5657, 5665, 5678, 5757, 5758, 5775, 5858, 5859, 5885, 5959, 5960, 5995, 6000, 6006, 6060, 
6061, 6116, 6161, 6162, 6226, 6262, 6263, 6336, 6363, 6364, 6446, 6464, 6465, 6558, 6565, 6666, 6667, 
6767, 6768, 6776, 6789, 6869, 6886, 6969, 6970, 6996, 7000, 7007, 7070, 7071, 7117, 7171, 7172, 7227, 
7272, 7273, 7337, 7373, 7374, 7447, 7474, 7475, 7557, 7575, 7576, 7667, 7676, 7677, 7777, 7778, 7878, 
7887, 7979, 7980, 7997, 8000, 8008, 8080, 8081, 8181, 8182, 8228, 8282, 8283, 8338, 8383, 8384, 8448, 
8484, 8558, 8585, 8586, 8668, 8686, 8687, 8778, 8787, 8788, 8888, 8889, 8989, 8998, 9(X)0, 9009, 9090, 
9091, 9119, 9191, 9192, 9229, 9292, 9293, 9339, 9393, 9394, 9449, 9494, 9495, 9559, 9595, 9596, 9669, 
9696, 9697, 9779, 9797, 9798, 9889, 9898, 9899, 9999, on payment of fee of Rupees 10,000/- (Rupees Ten 
Thousand) for each registration mark.



` 15000/- for the registration marks 1 to 9 in any series prevalent within the 
jurisdiction of the registering authority; and ` 12000/- for reservation of marks 
from 10 to 100 in any series within the jurisdiction of the registering authority. For 
reservation of large series of numbers indicated in Rule 55A(c), ` 10000/- and ` 
2000/- for reservation of any other number or numbers within 1000 from the last 
number assigned in the serial order.

31. In addition to charging such fees, the registering authority is enjoined by 
Rule 55A(2) to follow the principle of first-come-first-serve in reserving 
particular numbers; and to allot the registration mark reserved upon production of 
the vehicle along with the application in Form-20 (of the Central Rules), provided 
the vehicle is compliant with the provisions of the Act and Rules. By Rule 55A(d), 
the reservation of the mark would be cancelled if the vehicle is not produced for 
allotment within three months from the date of allotment. Obviously, this is meant 
to avoid abuse of the reservation process by trafficking in numbers, by providing 
finite time within which such numbers can be used.

32. Quite like in the case of fees for assignment of particular numbers, certain 
15other services too are contemplated under the Act. Section 56(1)  directs that no 

transport vehicle would be deemed to be validly registered unless it carries a 
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(d) For reservation of any other number not specified in subclauses (a), (b) and (c) of this rule within 
thousand numbers from the last number assigned in serial order on payment of a fee of Rs. 2000/- (Rupees 
Two Thousand) for each registration mark.

(2) The Registering Authority while reserving the registration mark on the application of any person shall 
strictly adhere to the following guidelines :-

(a) The Registering Authority shall reserve the registration mark on the basis of 'first come first served' 
principle.

(b) If there is more than one application on a day for particular registration mark as specified above the 
reservation of registration mark shall be done in accordance with the serial number on the cash receipt 
regarding payment of the amount of  fee.

(c) The registration mark reserved shall be allotted on production of the vehicle alongwith the application in 
Form-20 of the Central Motor Vehicles Rules, 1989 and when the vehicle is found complying with the 
provisions of the Motor Vehicles Act, 1988 and the rules made thereunder for registration of a motor, vehicle.

(d) The reservation of registration mark shall stand automatically cancelled if the vehicle is not produced for 
allotment of registration number within three months from the date of reservation of registration mark.

(e) The amount of the fee paid for reservation of registration mark shall not be refundable.

(f) The registration mark cancelled under clause (d) can be re-reserved by the Registering Authority in 
accordance with the above procedure.
15 56. Re-assignment of registration number under certain condition. - (1) State Government may, by 
general or special order, direct all Registering Authority of the State, to reassign the new number under the 
Act, in place of number allotted under the Motor Vehicles Act, 1939 (No. 4 of 1939) in respect of all or any 
class of vehicles and also prescribe the manner and condition thereof, and the provision of sub-section (6) of 
Section 41 of the Act shall apply in this respect.
(2) State Government while issuing order under sub-rule (1), shall provide a reasonable time which shall not 
be less than six months within which the owner of such vehicle shall obtain new number.
(3) No fee shall be charged for the assignment of new number under sub-rule (1), if the owner applies within 
the prescribed time. Where the application is received after the expiry of prescribed period, a late fee of Rs. 
100/- shall be payable.



certificate of fitness. Such fitness certificate is to be issued by authorized testing 
stations [by Section 56(2)]. Section 43 enables the owner of a motor vehicle to 
apply to any registering authority or other authority which may be prescribed by 
the State Government to have the vehicle temporarily registered. This provision 
contains a non-obstante clause. Various provisions of the Act deal with orders of 
higher authorities and appellate authorities. Implicit with this is the power to issue 
copies of such decisions. Further, in cases where individuals or parties interested 
seek to duplicate or acquire extra copies of such orders, a separate category of 
service is provided. Likewise, wherever duplicates of documents such as 
Registration Certificates etc. are issued, necessarily, a service is performed. Rule 
62 of the M.P. Rules of 1994 provided for fees to be charged in respect of various 
such services (temporary registration or extension thereof in different classes of 
vehicles); copies of miscellaneous applications, duplicate certificate of fitness for 
different classes of vehicles and so on. An overall reading of the M.P. Rules and 
the Act therefore clearly establishes that besides the express authorization to levy 
fees or collect amounts, both the Central Government and the State Government 
are empowered - in fact duty bound to extend certain services in the performance 
of such duties. Both these bodies, i.e. the Central and State Governments would 
therefore, be acting within their authority to charge or levy fees.

33. If there are any further doubts on this issue, the generality of the power 
under Section 65(1) to frame rules, in the opinion of this Court is sufficient along 
with Section 211, to conclude that the State Government has the authority to 
prescribe a fee for reserving certain numbers or distinguishing marks to be 
assigned as registration numbers. It has not been shown how the setting apart of or 
reservation of some numbers - here, a fraction of the large potential batch of 
numbers which the registering authority can otherwise assign to vehicles, is per se 
arbitrary or unreasonable. Neither were any such arguments urged before this 
Court.

34. This Court has in the past observed that whenever a State confers rule 
making power or empowers delegated legislation, i.e. and where or wherever the 
statute first lays out a general provision authorizing subordinate legislation or the 
framing of separate legislation to carry out the purposes of that Act, and uses the 
expression "in particular and without generality of the foregoing powers" , 
followed by another delegation which enumerates specific powers preceded by 
expressions such as "in particular and without the generality of the foregoing 
powers," the particularization is only illustrative and does not subsume the 
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general power. The State had relied upon the decision in Academy of Nutrition 
16(supra) which was to that effect. There are other decisions as well on this issue.

35.  This court has, in the past, held that when a central enactment clothes the 
state with the power, or tasks it to do a thing such as grant of lease of minor 
minerals, an implicit power to charge lease rent or royalty must be read into the 

17state's power. In D.K. Trivedi & Sons v. State of Gujarat, the court held:

"40. the grant of a mining lease would thus provide for the 
consideration for such grant in the shape of surface rent, dead rent 
and royalty. The power to make rules for regulating the grant of 
such leases would, therefore, include the power to fix the 
consideration payable by the lessee to the lessor in the shape of 
ordinary rent or surface rent, dead rent and royalty. If this were not 
so, it would lead to the absurd result that when the government 
grants a mining lease, it is granted gratis to a person who wants to 
extract minerals and profit from them. Rules for regulating the 
grant of mining leases cannot be confined merely to rules 
providing for the form in which applications for such leases are to 
be made, the factors to be taken into account in granting or 
refusing such applications and other cognate matters. Such rules 
must necessarily include provisions with respect to the 
consideration for the grant. Under Section 15(1), therefore, the 
State Governments have the power to make rules providing for 
payment of surface rent, dead rent and royalty by the lessee to the 
government."

1836. In Jaintia Hill Truck Owners Assn , this court had pertinently observed in 
the context of services rendered by weighment, through third party, agencies, 
where the state enabled charging of fee, that:

"28. Where the State or the State-controlled agencies render 
services for the purpose of effectuation of the provisions of a 
Central Act, it, in our opinion, is entitled to charge a reasonable 
amount in respect thereof. We may, in this behalf, refer to a 
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16 See Afzal Ullah v. State of U.P. (1964) 4 SCR 991 which held that:
"It is now well settled that the specific provisions such as are contained in the several clauses of Section 
298(2) are merely illustrative and they cannot be read as restrictive of the generality of powers 
prescribed by Section 298(1) (vide King Emperor v. Sibnath Banerji (AIR 1945 PC 156] ). If the powers 
specified by Section 298(1) are very wide and they take in within their scope bye-laws like the ones with 
which we are concerned in the present appeal, it cannot be said that the powers enumerated under 
Section 298(2) control the general words used by Section 298(1)."

Refer also: Rohtak & Hissar District Electric Supply Co Ltd v State of UP 1966 (2) SCR 863; Bharat Sanchar 
Nigam Ltd v. Telecom Regulatory Authority of India and (2014) 3 SCC 222; K. Ramanathan v. State of Tamil 
Nadu (1985) 2 SCC 116.
17 (1986) Supp. SCC 20, at p. 54.
18 Supra, fn. 12.



decision of this Court in T. Cajee v. U. Jormanik Siem [AIR 1961 
SC 276 : (1961) 1 SCR 750] . The question which arose for 
consideration therein was as to whether in absence of any law 
regulating the appointment and succession of chiefs and headmen, 
a notice issued to the respondent therein to show cause as to why 
he should not be removed from his office, was valid."

37. The decision cited in Jaintia Hill (supra) - i.e., T. Cajee v U. Jormanik 
19

Siem  considered the validity of appointment of a village headman by an 
autonomous district council, under provisions of the Sixth Schedule to the 
Constitution of India. The High Court upheld the argument that a conferment of 
legislative power (conferred upon the District Council) if not exercised, did not 
empower the council to issue appointment in the absence of rules. This court 
disapproved the High Court's reasoning and held that:

"With respect, it seems to us that the High Court has read far more 
into Para 3(1)(g) than is justified by its language. Para 3(1) is in 
fact something like a legislative list and enumerates the subjects 
on which the District Council is competent to make laws. Under 
Para 3(1)(g) it has power to make laws with respect to the 
appointment or succession of Chiefs or Headmen and this would 
naturally include the power to remove them. But it does not follow 
from this that the appointment or removal of a Chief is a legislative 
act or that no appointment or removal can be made without there 
being first a law to that effect. The High Court also seems to have 
thought that as there was no provision in the Sixth Schedule in 
terms of Articles 73 and 162 of the Constitution, the administrative 
power of the District Council would not extend to the subjects 
enumerated in Para 3(1). Now Para 2(4) provides that the 
administration of an autonomous district shall vest in the District 
Council and this in our opinion is comprehensive enough to 
include all such executive powers as are necessary to be exercised 
for the purposes of the administration of the district... "

38.    The other decision, cited in Jaintia Hill (supra), i.e., Surinder Singh v. 
20Central Government  states the proposition in the following terms:

"Where a statute confers powers on an authority to do certain acts 
or exercise power in respect of certain matters, subject to rules, the 
exercise of power conferred by the statute does not depend on the 
existence of rules unless the statute expressly provides for the 
same. In other words framing of the rules is not a condition 
precedent to the exercise of the power expressly and unconditionally 
conferred by the statute. The expression 'subject to the rules' only 
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20 (1986) 4 SCC 667.



means, in accordance with the rules, if any. If rules are framed, the 
powers so conferred on authority could be exercised in 
accordance with these rules. But if no rules are framed there is no 
void and the authority is not precluded from exercising the power 
conferred by the statute."

39. This court therefore, holds that the assignment of "distinctive marks" i.e. 
registration numbers to motor vehicles (which includes the power to reserve and 
allocate them, for a specific fee) is a distinct service for which states or their 
authorities (such as the registering authorities, in this case) are entitled to charge a 
prescribed fee. Rule 55A of the MP Rules is not therefore, in excess of the powers 
conferred upon the state, by the Act or the Central Rules.

40. This court notices that the impugned judgment proceeded on the 
assumption that the state was not competent to make the legislation. The use of 
that expression, at best can be characterized as misconceived. In the present case, 
the state of M.P. derived its powers to frame the concerned rules, through the 
provisions of the Motor Vehicles Act itself. The question, therefore, of 
repugnance as properly understood, did not arise; rather it was a case whether the 
state government, as one of the delegated authorities, was empowered through 
Parliamentary law to frame the rule that it did. At best, the issue that arose was 
whether the offending rule (Rule 55A) was ultra vires the Act or the Central Rules. 
In the opinion of this court, the impugned rule was within the ambit of the powers 
delegated to the state, and directly related to performance of its functions under 
Section 41(6), for which it could legitimately claim a fee, as was done through 
Rule 55A.

41. Before parting with this judgment, the court records its gratitude to Mr. 
Manoj Swaroop, Senior Advocate for acting as amicus and ably marshalling all 
arguments that could be mustered to assist this court.

42. The appeal has to succeed, in view of the above reasoning. The impugned 
judgment is therefore set aside. The appeal is accordingly allowed, but without an 
order as to costs.

Appeal allowed
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I.L.R. [2020] M.P. 2016 (SC)
SUPREME COURT OF INDIA 

Before Mr. Justice Ashok Bhushan, Mr. Justice R. Subhash Reddy & 
Mr. Justice M.R. Shah

C.A. No. 3195-3196/2020 decided on 17 September, 2020

TRUSTEES OF H.C. DHANDA TRUST …Appellant

Vs.

STATE OF M.P. & ors. …Respondents

A.	 Stamp Act, Indian (2 of 1899), Section 40(1)(b) – Deficit Stamp 
Duty – Penalty – Quantum – Held – Imposition of extreme penalty i.e. ten 
times of the duty or deficient portion thereof cannot be based on mere factum 
of evasion of duty – It is not the case of Collector that conduct of appellant 
was dishonest or contumacious – This Court earlier concluded that it is only 
in the extreme situation, penalty needs to be imposed to the extent of ten 
times – Penalty reduced to five times – Appeals partly allowed.

(Paras 21, 23, 25 & 26)

d- LVkEi vf/kfu;e] Hkkjrh; ¼1899 dk 2½] /kkjk 40¼1½¼b½ & LVkEi 'kqYd 
dh deh & 'kkfLr & ek=k & vfHkfu/kkZfjr & vkR;afrd 'kkfLr vFkkZr~] 'kqYd vFkok 
mlds deh okys Hkkx dk nl xquk dk vf/kjksi.k] ek= 'kqYd ls cpus ds rF; ij 
vk/kkfjr ugha fd;k tk ldrk & dysDVj dk izdj.k ;g ugha gS fd vihykFkhZ dk 
vkpj.k] csbZeku ;k /k`"Vrkiw.kZ Fkk & bl U;k;ky; us iwoZ esa fu"df"kZr fd;k Fkk fd 
dsoy vkR;afrd fLFkfr esa gh nl xquk rd dh 'kkfLr vf/kjksfir fd;s tkus dh 
vko';drk gS & 'kkfLr dks ?kVkdj ikap xquk fd;k x;k & vihysa va'kr% eatwjA

B.	 Stamp Act, Indian (2 of 1899), Section 40 – Penalty – Aims & 
Objects – Held – Purpose of penalty generally is a deterrence and not 
retribution – Public authority should exercise the discretion reasonably and 
not in oppressive manner.  (Para 21)

[k- LVkEi vf/kfu;e] Hkkjrh; ¼1899 dk 2½] /kkjk 40 & 'kkfLr & y{; ,oa 
mn~ns'; & vfHkfu/kkZfjr & 'kkfLr dk iz;kstu lkekU;r% Hk;ksijr gS vkSj u fd 
n.MkRed & yksd izkf/kdkjh dks foosdkf/kdkj dk Ikz;ksx] ;qfDr;qDr :i ls djuk pkfg, 
vkSj u fd vU;k;iw.kZ jhfr lsA 

Cases referred:

2019 (3) SCC 788, 2002 (10) SCC 427.

J U D G M E N T

The Judgment of the Court was delivered by :
ASHOK BHUSHAN, J. :- Leave granted.
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2.  The appellant by these appeals challenges the judgment of learned Single 
Judge of the High Court of Madhya Pradesh, Bench at Indore in Writ Petition 
No.8888 of 2011 dated 30.03.2017 dismissing the Writ Petition of the appellant as 
well as the judgment dated 04.09.2017 of the Division Bench dismissing the Writ 
Appeal filed by the appellant against the judgment of the learned Single Judge. 
The Division Bench has dismissed the writ appeal vide its judgment dated 
04.09.2017 holding it as not maintainable.

3.  Brief facts of the case giving rise to these appeals are: 

Late Shri Harish Chand Dhanda, a Minister in erstwhile Government of 
Maharaja Holkar of Indore received the free gift of land measuring 108,900 sq.ft. 
(one lac eight thousand nine hundred) situate at Yeshwant Niwas Road, Indore by 
Order No.58 of 22.04.1946. Late Shri H.C. Dhanda got constructed in the above 
piece of land, a building known as 'Hotel Lantern'. Another piece of land situate at 
5, Ravindra Nath Tagore Marg, Indore was gifted to Late Shri H.C. Dhanda by his 
father-in-law late Col. V.B. Jadhav on 05.10.1948. Late Shri H.C. Dhanda 
possessed various other movable and immovable properties in the city of Indore 
with which we are not concerned in the present appeals. Late Shri H.C. Dhanda 
executed his last Will dated 26.10.2002. In his Will he mentioned his movable and 
immovable properties apart from the above two immovable properties and by his 
Will he created a Trust in which he appointed his son, Yogesh Dhanda as 
Chairman of Trust, Shri B.J. Dave, Chartered Accountant, Indore and one Shri 
Chhaganlal Nagar as member. The above two immovable properties apart from 
other properties were put in Trust under the aforesaid Will. All Trustees under the 
Will were the executors of the Will.   Shri H.C. Dhanda died on 05.07.2003.

4.  A meeting of Board of Trustees was held on 06.04.2005. A resolution was 
passed by Executors/Trustees to transfer and vest area by executing a Deed of 
Transfer with a site plan from the trustees to beneficiaries by registering the same. 
On 21.04.2005 a Deed of Assent was executed between M/s H.C. Dhanda Trust, a 
private trust as one part and Jogesh Dhanda and others as other part. By Deed of 
Assent the Trustees/Executors gave assent to complete the title of the Legatees 
and vest absolutely and forever in their favour both  Lantern Hotel and Jahaj 
Mahal property. A notice was issued by the Collector of Stamps, District Indore 
stating that in Deed of Assent dated 21.04.2005 proper stamp duty has not been 
paid, 22.03.2007 was fixed for appearance. The notice further stated that why 
deficit stamp duty of Rs. 1,62,82,150/-on the document dated 21.04.2005, and ten 
times penalty should not be imposed. The Trust appeared before the Collector of 
Stamps and filed its objection. The Collector of Stamps passed an order dated 
22.09.2008 holding the Deed of Assent dated 21.04.2005 as a gift deed. The 
Collector held that under Indian Stamp Act, 1899, the stamp duty payable on a gift 
deed would be 8% of the market value, Municipal duty 1% and Janpad duty 1%. 
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The Collector found deficit duty to the extent of Rs.1,28,09,700/- and also 
imposed ten times penalty i.e. Rs.12,80,97,000/-. The order called upon the Trust 
to deposit amount of Rs.14,09,06,700/- within thirty days. Aggrieved against the 
order of Collector, Reference Application was filed by the appellant before the 
Board of Revenue, Madhya Pradesh, Gwalior. Board of Revenue vide its order 
dated 25.10.2011 upheld deficiency of stamp duty of Rs.1,28,09,700/- and ten 
times penalty of Rs.12,80,97,000/-. The order called upon the Trust to deposit 
amount of Rs.14,09,06,700/-within thirty days. Board of Revenue vide its order 
dated 25.10.2011 upheld the order of the Collector dated 22.09.2008 and 
dismissed the Reference Application. Challenging the order of the Board of 
Revenue as well as the Collector of Stamps a Writ Petition No.8888 of 2011 was 
filed by the appellant in the High Court of Madhya Pradesh. Learned Single Judge 
of the High Court vide its judgment dated 30.03.2017 dismissed the writ petition. 
Learned Single Judge upheld the order of the Collector by which deficiency in the 
stamp duty and ten times penalty was imposed.

5.  An SLP was filed in this Court challenging the order of the learned Single 
Judge by the appellant which was withdrawn by the appellant on 4.5.2017 seeking 
liberty to file writ appeal in the High Court. The writ appeal was filed by the 
appellant being Writ Appeal No.255 of 2017 which has been dismissed by the 
Division Bench on 4.9.2017 holding the writ appeal as not maintainable. 
Aggrieved against the aforesaid two orders these appeals have been filed by the 
appellant.

6. This Court by its order dated 10.11.2017 issued limited notice to the 
following effect:

"Issue notice, returnable in six weeks, limited to the quantum of 
penalty that has been imposed by the Collector (Stamps).

Subject to the condition that stamp duty is paid within a period 
of one month, there shall be stay of the order qua the penalty."

7. In response to the above notice the respondents have appeared.

8. We have heard Shri A.K. Chitale, learned senior counsel, for the appellant 
and Shri Tushar Mehta, learned Solicitor General, for the State.

9. Shri A.K. Chitale, learned senior counsel appearing for the appellant 
submits that the Deed of Assent executed on 21.04.2005 is referable to Section 
331 and 332 of Indian Succession Act, 1925. Shri Chitale submitted that 
document in question is not a Gift Deed. Shri Chitale submits that the penalty 
imposed by the Collector of Stamps was wholly illegal. There was no dishonest 
conduct on the part of the appellant, Deed of Assent was executed bona fide on 
which there was no deficiency in the stamp duty. Shri Chitale submits that no 
reason has been given by the Collector of Stamps as to why maximum penalty of 
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ten times was imposed on the appellant while determining the stamp duty. Shri 
Chitale submits that the Collector of Stamps has not exercised his jurisdiction in 
reasonable and fair manner and imposition of ten times penalty on the appellant 
deserves to be set aside.

10.  Shri Tushar Mehta, learned Solicitor General refuting the submission of 
counsel for the appellant contends that nature of document having been found to 
be gift the Collector has rightly determined the deficiency in the stamp duty and 
imposed ten times penalty. Shri Mehta submits that there was clear intention  of  
the  appellant   to  evade  the  payment   of stamp duty which clearly called for 
imposition of ten times penalty. Shri Mehta referred to the order of Board of 
Revenue and submits that Board of Revenue has also upheld imposition of ten 
times penalty by holding that the applicant has executed Deed of Assent 
suppressing the facts intentionally due to which there has been loss of stamp duty. 
This can neither be termed as wrong nor illegal.

11. We have considered the submissions of the parties and perused the 
records.

12. Only question to be determined in these appeals is as to whether the 
imposition of ten times penalty by the Collector of Stamps under Section 40 of the 
Indian Stamp Act, 1899 was validly imposed or not.

13. The Collector of Stamps vide its order dated 22.09.2008 determined the 
nature of document dated 21.04.2005 as Gift Deed. The Collector of Stamps in his 
order also proceeded to determine the market value of property,  Lantern Hotel 
situate at Yashwant Niwas Road and Jahaj Mahal situate in Ravindra Nath Tagore 
Marg, on the market value of both afove properties stamp duty payable was 
determined as Rs.1,28,09,900/-, stamp duty of Rs.200/- only having been paid on 
the document deficit duty was determined as Rs.1,28,09,700/-. The Collector of 
Stamps by the same order also imposed ten times penalty of Rs.12,80,97,000/-.

14.  Before we proceed to consider the respective submissions, it is useful to 
extract the order of the Collector of Stamps which contains the discussion 
regarding imposition of penalty, which is as follows:

"........In  the  above  background,   the  deed  in question is 
classified in the category of a gift deed. The total market value of the 
property in question in the position of year 2005-06 under the document 
is fixed at market value Rs.12,80,99,000/-, on which total stamp duty of 
Rs.1,28,09,900/- is payable. Only Rs.200/- stamp duty has been paid on 
the document. Thus, remaining stamp duty Rs.1,28,09,700/- and, since 
the party has not mentioned the actual nature of the document with an 
intention to escape the duty, therefore, under Section 40 of the Indian 
Stamp Act, 1899, ten times penalty Rs.12,80,97,000/-is imposed. Thus, 
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total Rs.14,09,06,700/- shall be deposited in the treasure within 30 
days."

15.  Section 40 of Indian Stamp Act, 1899 provides for Collectors power to 
stamp instruments impounded. Section 40(1) which is relevant for the present 
case which is as follows:

"40. Collectors power to stamp instruments impounded. — (1) 
When the Collector impounds any instrument under section 33, or 
receives any instrument sent to him under section 38, sub-section (2), 
not being an instrument chargeable with a duty not exceeding ten naye 
paise only or a bill of exchange or promissory note, he shall adopt the 
following procedure: —

(a) if he is of opinion that such instrument is duly stampeded or 
is not chargeable with duty, he shall certify by endorsement 
thereon that it is duly stamped, or that it is not so chargeable, as 
the case may be;

b) if he is of opinion that such instrument is chargeable with 
duty and is not duly stamped, he shall require the payment of the 
proper duty or the amount required to make up the same, 
together with a penalty of five rupees; or, if he thinks fit, an 
amount not exceeding ten times the amount of the proper duty or 
of the deficient portion thereof, whether such amount exceeds 
or falls short of five rupees:

Provided that, when such instrument has been 
impounded only because it has been written in  contravention  
of  section 13 or section 14, the Collector may, if he thinks fit, 
remit the whole penalty prescribed by this section."

16.  According to Section 40(1)(b) if the Collector is of opinion that such 
instrument is chargeable with duty and is not duly stamped, he shall require the 
payment of the of the proper duty or the amount required to make up the same, 
together with a penalty of the five rupees; or, if he thinks fit, an amount not 
exceeding ten times the amount of the proper duty or of the deficient portion 
thereof. The statutory scheme of Section 40(1)(b) as noticed above indicates that 
when the Collector is satisfied that instrument is not duly stamped, he shall 
require the payment of proper duty together with a penalty of the five rupees. The 
relevant part of Section 40(1)(b) which falls for consideration in these appeals is: 
"or, if he thinks fit, an amount not exceeding ten times the amount of the proper 
duty or deficient portion thereof."

17.  The amount of penalty thus can be an amount not exceeding ten times. The 
expression "an amount not exceeding ten times" is preceded by expression "if he 
thinks fit". The statutory scheme, thus, vest the discretion to the Collector to 
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impose the penalty amount not exceeding ten times. Whenever statute transfers 
discretion to an authority the discretion is to be exercised in furtherance of objects 
of the enactment. The discretion is to be exercised not on whims or fancies rather 
the discretion is to be exercised on rational basis in a fair manner. The amount of 
penalty not exceeding ten times is not an amount to be imposed as a matter of 
force. Neither imposition of penalty of ten times under Section 40(1)(b) is 
automatic nor can be mechanically imposed. The concept of imposition of penalty 
of ten times of a sum equal to ten times of the proper duty or deficiency thereof  
has occurred in other provisions of the Act as well. We may refer to Section 35(a) 
in this context is as follows:

"35. Instruments not duly stamped inadmissible in 
evidence, etc. — No instrument chargeable with duty shall be admitted 
in evidence for any purpose by any person having by law or consent of 
parties authority to receive evidence, or shall be acted upon, registered 
or authenticated by any such person or by any public officer, unless such 
instrument is duly stamped :

Provided that—

(a) any such instrument shall be admitted in evidence on 
payment of the duty with which the same is chargeable, or, 
in the case of any instrument insufficiently stamped, of the 
amount required to make up such duty, together with a 
penalty of five rupees, or, when ten times the amount of the 
proper duty or deficient portion thereof exceeds five rupees, 
of a sum equal to ten times such duty or portion;

(b) ... ... ... ..."

18.  It is relevant to notice that Section 35 contemplates that when ten times the 
amount of the proper duty of or deficient portion thereof exceeds five rupees, of a 
sum equal to ten times such duty or portion is required to be deposited. Under 
Section 39 Collector is empowered to refund penalty. As noticed above under 
Section 35(a) there is no option except to pay sum equal to ten times of such duty 
or deficient portion but Section 39 empowers the Collector to refund any portion 
of the penalty in excess of five rupees which is expressed in following words: "if 
he thinks fit refund any portion of the penalty in excess of five rupees which has 
been paid in respect of such instrument."

19. The legislative intent which is clear from reading of Sections 33,35,38 and 
39 indicates that with respect to the instrument not duly stamped, ten times 
penalty is not always retained and power can be exercised under Section 39 to 
reduce penalty in regard to that there is a statutory discretion in Collector to refund 
penalty.
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20. Section 39(1)(b) of the Indian Stamp Act, 1899 came for consideration 
before this Court in Gangtappa and another vs. Fakkirappa, 2019(3) SCC 788 (of 
which one of us Ashok Bhushan, J. was a member). This Court noticed the 
legislative scheme and held that the legislature has never contemplated that in all 
cases penalty to the extent of ten times should be ultimately realized. In paragraph 
16 following has been laid down by this Court:

"16. Deputy Commissioner under Section 38 is empowered to 
refund any portion of the penalty in excess of five rupees which has been 
paid in respect of such instrument. Section 38 Sub-section (1) again uses 
the expression "if he thinks fit". Thus, in cases where penalty of 10 times 
has been imposed, Deputy Commissioner has discretion to direct the 
refund of the penalty in facts of a particular case. The power to refund the 
penalty Under Section 38 clearly indicates that legislature have never 
contemplated that in all cases penalty to the extent of 10 times should be 
ultimately realised. Although the procedural part which provides for 
impounding and realisation of duty and penalty does not give any 
discretion Under Section 33 for imposing any lesser penalty than 10 
times, however, when provision of Section 38 is read, the discretion 
given to Deputy Commissioner to refund the penalty is akin to exercise 
of the jurisdiction Under Section 39 where while determining the 
penalty he can impose the penalty lesser than 10 times." 20.

The expression "if he thinks fit" also occurs in Section 40 sub-
clause (b). The same legislative scheme as occurring in Section 39 is also 
discernible in Section 40(b), there is no legislative intentment that in all 
cases penalty to the extent of ten times the amount of proper stamp duty 
or deficient portion should be realised. The discretion given to Collector 
by use of expression "if he thinks fit" gives ample latitude to Collector to 
apply his mind on the relevant factors to determine the extent of penalty 
to be imposed for a case where instrument is not duly stamped. 
Unavoidable circumstances including the conduct of the party, his intent 
are the relevant factors to come to a decision.

21. The purpose of penalty generally is a deterrence and not retribution. When 
a discretion is given to a public authority, such public authority should exercise 
such discretion reasonably and not in oppressive manner. The responsibility to 
exercise the discretion in reasonable manner lies more in cases where discretion 
vested by the statute is unfettered. Imposition of the extreme penalty i.e. ten times 
of the duty or deficient portion thereof cannot be based on the mere factum of 
evasion of duty. The reason such as fraud or deceit in order to deprive the Revenue 
or undue enrichment are relevant factors to arrive at a decision as to what should 
be the extent of penalty under Section 40(1)(b).

22. We may refer to judgment of this Court in Peteti Subba Rao vs. Anumala S.  
Narendra,  2002 (10) SCC 427. This Court had occasion to consider in the above 
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case provisions of Section 40 of the Indian Stamp Act, 1899. Referring to Section 
40 this Court made following observation in paragraph 6:

"6........ The Collector has the power to require the person 
concerned to pay the proper duty together with a penalty amount which 
the Collector has to fix in consideration of all aspects involved. The 
restriction imposed on the Collector in imposing the penalty amount is 
that under no circumstances the penalty amount shall go beyond ten 
times the duty or the deficient portion thereof. That is the farthest limit 
which meant only in very extreme situations the penalty need be 
imposed up to that limit. It is unnecessary for us to say that the Collector 
is not required by law to impose the maximum rate of penalty as a matter 
of course whenever an impounded document is sent to him. He has to 
take into account various aspects including the financial position of the 
person concerned."

23.  This Court in the above case categorically held that it is only in the very 
extreme situation that penalty needs to be imposed to the extent of ten times.

24.  The Collector by imposing ten times penalty in his order has given the 
reason for imposition as "the party has not mentioned the actual nature of the 
document with the intention to escape the duty". When the Collector found 
intention to escape the duty, it was the case of imposition of penalty but whether 
the reason given by the Collector is sufficient for imposition of extreme penalty of 
ten times is the question which needs to be further considered. The High Court 
while considering the question of imposition of penalty of ten times has also given 
almost same reason in following words:

" ........But in the present case the complete title has been transferred by 
Trust to Jogesh Dhanda and Ishan Dhanda in the name of Deed of 
Assent. Therefore, there was intention to evade the heavy stamp duty on 
such transaction. Therefore, the Collector of Stamp has rightly imposed 
10 times penalty which is maximum under the Act.

In view of the above, I do not find any merit in this writ petition. 
The same is hereby dismissed."

25.  No other reasons have been given either by the Collector or by the High 
Court justifying the imposition of maximum penalty of ten times. It is not the case 
of Collector that the conduct of the appellant was  dishonest  or contumacious.  
The High Court  in its judgment has noticed that although the resolution was 
passed on 06.04.2005 to execute the Deed of Transfer by Trustees in favour of 
Jogesh Dhanda and Ishan Dhanda, but later on they deliberately executed the deed 
in the name of Deed of Assent on a stamp paper of Rs.200/-. For the reason given 
by the Collector as well as by the High Court that there was intention to evade the 
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stamp duty in describing the document as Deed of Assent the imposition of the 
penalty was called for but in the facts and circumstances and the reasons which 
have been given by the Collector of Stamps as noticed above we are satisfied that 
this was not a case of imposition of extreme penalty of ten times of deficiency of 
stamp duty. Taking into consideration all facts and circumstances of the case, we 
are of view that ends of justice will be served in reducing the penalty imposed to 
the extent of the half i.e. five times of deficiency in the stamp duty.

26.  In result the appeals are allowed the order of the Collector of Stamps dated 
22.09.2008 is modified to the extent that penalty imposed of ten times of 
Rs.12,80,97,000/- is modified into five times penalty i.e. Rs.6,40,48,500/-. The 
appeals are partly allowed to the above extent.

Appeal partly allowed

I.L.R. [2020] M.P. 2024 (FB)
FULL BENCH 

Before Mr. Justice Ajay Kumar Mittal, Chief Justice,
Mr. Justice Sanjay Yadav & Mr. Justice Vijay Kumar Shukla

W.P. No. 25364/2019 (Jabalpur) decided on 21 September, 2020

TRINITY INFRASTRUCTURE (M/S) …Petitioner

Vs.

STATE OF M.P. & ors. …Respondents

(Alongwith W.P. Nos. 10711/2019, 18737/2019, 18776/2019, 
19313/2019, 24869/2019, 24870/2019, 25365/2019, 25704/2019, 25932/2019, 
26091/2019, 26097/2019, 26589/2019, 27371/2019, 27378/2019, 27530/2019, 
129/2020, 690/2020, 703/2020, 945/2020, 948/2020, 954/2020, 1005/2020, 
1006/2020, 1010/2020, 1665/2020, 1667/2020, 1670/2020, 1739/2020, 
1744/2020, 1746/2020, 1862/2020, 2138/2020, 2141/2020, 2143/2020, 
2144/2020, 2160/2020, 2444/2020, 2620/2020, 2623/2020, 2625/2020, 
2626/2020, 2628/2020, 2734/2020, 3044/2020, 3045/2020, 3046/2020, 
5243/2020, 5412/2020, 6087/2020, 9344/2020, 9930/2020, 6767/2020, 
5277/2020, 5965/2020 & 2637/2020)

A.	 Minor Mineral Rules, M.P. 1996, Rule 6 & 7, Schedule I, Serial 
No. 6 & Schedule II, Serial No. 3 – Stone for Making Gitti by Mechanical 
Crushing (Mineral-G) – Government/Private Land – Auction – Held – Rule 6 
& 7 operate in different fields and cover different minerals specified in 
Schedule I & II – Mineral-G at Serial No. 6 of Schedule-I governed by Rule 6, 
cannot be taken for “Stone, Boulder, Road Metal Gitti, Rubble Chips etc. as 
mentioned in Serial No. 3 (Schedule II) governed by Rule 7 – Grant of quarry 
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lease for Mineral-G cannot be by way of open auction – For Mineral-G, there 
cannot be two process, one by open auction for government land and another 
by way of grant for private land.	  (Paras 33, 34 & 41)

d- xkS.k [kfut fu;e] e-Á- 1996] fu;e 6 o 7] vuqlwph I] vuqØekad 6 o 
vuqlwph II] vuqØekad 3 & ;kaf=d filkbZ }kjk fxV~Vh cukus gsrq iRFkj ¼[kfut&G½ & 
ljdkjh@izkbZosV Hkwfe & uhykeh & vfHkfu/kkZfjr & fu;e 6 o 7 fHkUu {ks=ksa esa izofrZr 
gksrs gSa vkSj vuqlwph I o II esa fofufnZ"V fHkUu [kfutksa dks vkPNkfnr djrs gSa & fu;e 6 
}kjk 'kkflr vuqlwph&I ds vuqØekad 6 ds [kfut&G dks fu;e 7 }kjk 'kkflr 
vuqØekad 3¼vuqlwph II½ esa ;Fkk mfYyf[kr **iRFkj] cksYMj] jksM esVy fxV~Vh] iRFkj ds 
VqdM+s@fpIl bR;kfn ugha le>k tk ldrk & [kfut&G gsrq [knku iV~Vs dk iznku] 
[kqyh uhykeh ds tfj, ugha fd;k tk ldrk & [kfut&G ds fy, nks izfØ;k,a ugha gks 
ldrh] ,d] ljdkjh Hkwfe gsrq [kqyh uhykeh }kjk ,oa nwljk] izkbZosV Hkwfe gsrq iznku 
djdsA

B.	 Minor Mineral Rules, M.P. 1996, Rule 6 & 7, Schedule I, Serial 
No. 5 & 6 and Schedule II, Serial No. 1 & 3 – Stone for Making Gitti by 
Mechanical Crushing (Mineral-G) – Grant/Renewal – Held – Grant of 
renewal of quarry lease of Mineral-G at Serial No. 6 of Schedule-I and rest of 
mineral in Schedule I & II (except Serial No. 5 of Schedule I & Serial No. 1 & 
3 of Schedule II on Government land) is governed by Rule 6 and could not be 
by way of open auction – Even quarry of minerals at Serial No. 3 of Schedule 
II situated in private land is covered by Rule 6, prescribing the procedure of 
its grant/renewal by Authority and not by auction.  (Para 33)

[k- xkS.k [kfut fu;e] e-Á- 1996] fu;e 6 o 7] vuqlwph I] vuqØekad 5 o 
6 ,oa vuqlwph II] vuqØekad 1 o 3 & ;kaf=d filkbZ }kjk fxV~Vh cukus gsrq iRFkj 
¼[kfut&G½ & iznku@uohdj.k & vfHkfu/kkZfjr & vuqlwph&I ds vuqØekad 6 dk 
[kfut&G ,oa vuqlwph I o II ds 'ks"k [kfut ¼ljdkjh Hkwfe ij vuqlwph&I dk 
vuqØekad 5 ,oa vuqlwph&II ds vuqØekad 1 o 3 dks NksM+dj½] ds [knku iV~Vksa ds 
uohdj.k dk iznku] fu;e 6 }kjk 'kkflr gksrk gS ,oa [kqyh uhykeh ds tfj, ugha fd;k 
tk ldrk & ;gka rd fd izkbZosV Hkwfe ij fLFkr vuqlwph&II ds vuqØekad 3 ds [kfutksa 
dh [knku Hkh fu;e 6 }kjk vkPNkfnr gSa ftlesa] izkf/kdj.k }kjk mlds 
iznku@uohdj.k dh izfØ;k fofgr gS vkSj u fd uhykeh }kjkA

C.	 Constitution – Article 226 and Minor Mineral Rules, M.P. 1996, 
Rule 6, Schedule I, Serial No. 6 – Auction – Scope – Apex Court concluded that 
Court cannot mandate one method to be followed in all facts and 
circumstances – Auction, an economic choice of disposal of natural 
resources, is not a constitutional mandate – Court can test the legality and 
constitutionality of these methods when questioned and give a constitutional 
answer as to which methods are ultra vires and intra vires the provision of 
Constitution.	 	  (Para 36)
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x- lafo/kku & vuqPNsn 226 ,oa xkS.k [kfut fu;e] e-Á- 1996] fu;e 6] 
vuqlwph I] vuqØekad 6 & uhykeh & O;kfIr & loksZPp U;k;ky; us fu"df"kZr fd;k fd 
U;k;ky; lHkh rF;ksa ,oa ifjfLFkfr;ksa esa ,d gh i)fr dk ikyu djus dh vkKk ugha ns 
ldrk & uhykeh] izkd`frd lalk/kuksa ds fuiVku dk ,d vkfFkZd pquko gS] ,d 
laoS/kkfud vkKk ugha gS & U;k;ky;] bu i)fr;ksa ij iz'u mBk;s tkus ij mldh oS/krk 
,oa laoS/kkfudrk dk ijh{k.k dj ldrk gS vkSj ,d laoS/kkfud mRrj ns ldrk gS fd 
dkSulh i)fr;ka lafo/kku ds mica/k ds vf/kdkjkrhr gS vkSj dkSulh 'kfDr ds v/khuA 

D.	 Interpretation of Statutes – Apex Court concluded that 
jurisdiction of Court can be invoked when the language of statute/provision 
is ambiguous but Court cannot enlarge the scope of legislation or intention 
when the language of statute is plain and unambiguous – Court cannot add 
or subtract words to a statute or read something into it which is not there.  	  	

(Para 28)

?k- dkuwuksa dk fuoZpu & loksZPp U;k;ky; us fu"df"kZr fd;k fd tc 
dkuwu@mica/k dh Hkk"kk lafnX/k gks] U;k;ky; dh vf/kdkfjrk dk voyac fy;k tk 
ldrk gS ijarq tc dkuwu dh Hkk"kk Li"V ,oa vlafnX/k gS] rc U;k;ky;] fo/kku dh 
O;kfIr ;k vk'k; dks ugha c<+k ldrk & U;k;ky;] ,d dkuwu esa 'kCnksa dks tksM+ ;k
?kVk ugha ldrk ;k mlesa ,slk dqN ugha i<+ ldrk tks ogka ugha gSA 	

Cases referred:

 (2015) 8 SCC 129, (2012) 3 SCC 1, (2012) 10 SCC 1, (1976) 1 SCC 834, 
1957 SCC OnLine MP 63, (2005) 9 SCC 579, (2007) 14 SCC 556, (2003) 2 SCC 
111, (2005) 6 SCC 281, (1990) 4 SCC 680,(1977) 4 SCC 193, (1992) 4 SCC 711, 
(2003) 2 SCC 577, (2004) 6 SCC 672, (2005) 2 SCC 271, (2008) 1 SCC 683, 2017 
SCC Online MP 1764, (2002) 2 SCC 678.

Devdatt Kamat with Shoeb Hasan Khan and Amit Seth, Kishore 
Shrivastava with Kapil Jain, Arvind Dudawat, Samdarshi Tiwari, Shekhar 
Sharma, Anil Lala, Vivek Kumar Jain, Shyam Yadav, Ranjeet Dwivedi, Devendra 
Singh, Tapan Bathere, Aishwarya Singh and Saurabh Makhija, Ankit Upadhyay 
and Rahul Deshmukh, for the petitioners.

P.K. Kaurav, A.G. with Pushpendra Yadav, Addl. A.G. for the 
respondents/State.

O R D E R
(Through Video Conferencing)

The Order of the Court was passed by :
AJAY KUMAR MITTAL, CHIEF JUSTICE : - A Division Bench of this Court while 
hearing the Writ Petition No.25364/2019 (M/s Trinity Infrastructure vs. State of 
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M.P. and others) along with connected matters on 29.01.2020 found conflict 
between the Division Bench decision of Indore Bench of this Court passed in W.P. 
No.6215/2019 (Prathvi Infrastructure Pvt. Ltd. vs. State of M.P. and others) 
decided on 27.06.2019, which was later on modified by the Bench vide common 
order dated 08.11.2019 passed in Review Petition No.1051/2019 (State of M.P. 
and others vs. Prathvi Infrastructure Pvt. Ltd. and others) decided along with 
connected review petitions and the observations made by a Division Bench of 
Gwalior Bench of this Court vide order dated 20.01.2020 passed in W.P. 
No.19690/2019 (Smt. Prabha Sharma vs. State of M.P. and others). Therefore, the 
following questions were framed for consideration and determination by the 
Larger Bench:-

(I)      Whether the grant of quarry lease for minor mineral stone for 
making Gitti by mechanical crushing (i.e. use of crusher) at 
Item No.6 of Schedule I, which is governed by Rule 6 of the 
M.P. Minor Mineral Rules, 1996, on the government land, could 
be only by way of open auction?

(II) Whether under the 1996 Rules there can be two separate 
processes i.e. one by open auction for government land and 
another by way of grant for private land in respect of grant of 
minor mineral stone for making Gitti by mechanical crushing 
(i.e. use of crusher) at Item No.6 of Schedule I particularly when 
Rule 6 of the 1996 Rules prescribes for grant and renewal of 
quarry lease by the Authority mentioned thereunder?

(III) Whether the Division Bench judgment of Indore Bench of this 
Court in W.P. No.6215/2019 (Prathvi Infrastructure v. State of 
M.P.) decided on 27.06.2019 which was modified in R.P. 
No.1051/2019 decided on 08.11.2019 to mean that allotment of 
quarry lease on any land owned/controlled by any instrumentality 
of the State or the State in respect of quarry for making Gitti 
shall be done by the State through the process of open auction 
only can be held to be deciding the legal issue correctly in view 
of the Constitution Bench decision of the Supreme Court in 
Natural Resources Allocation, In re, Special Reference No.1 of 
2012, (2012) 10 SCC1?

(IV) Whether the provisions of the Mines and Minerals (Development 
and Regulation) Act, 1957 and the M.P. Minor Mineral Rules, 
1996 have been correctly interpreted in the Division Bench 
judgment of Gwalior Bench of this Court in W.P. 
No.19690/2019 (Smt. Prabha Sharma vs. State of M.P. and 
others)?

(V) Any other question, which may arise for adjudication of the 
issue involved in the present petition or which the Larger Bench 
thinks appropriate to decide?
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2.  After the matter was referred to the Larger Bench for consideration and 
determination of the aforesaid questions in M/s Trinity Infrastructure's case 
(supra) and connected matters, some more writ petitions involving similar dispute 
have been filed. In W.P. No.6767/2020 (M/s Aman Stone Crusher vs. State of M.P. 
and others) filed before the Gwalior Bench involving similar controversy, the 
petitioner therein sought parity with the order dated 20.01.2020 passed by the 
Division Bench in the case of Smt. Prabha Sharma (supra) wherein the Court has 
directed the Licensing Authority to exercise powers under Rule 6 of the M.P. 
Minor Mineral Rules, 1996 (hereinafter referred to as "the 1996 Rules") and table 
contained therein, which indicates that the case of the petitioner therein falls under 
Entry 6 of Schedule-I (specified minerals which can only be granted and renewed 
as per the procedure prescribed therein). After discussing both the 
pronouncements in the cases of Prathvi Infrastructure Pvt. Ltd. (supra) and Smt. 
Prabha Sharma (supra), the Division Bench at Gwalior vide order dated 
08.07.2020 again observed that quarry of stone for making Gitti by mechanical 
crushing can only be allotted by the authority as per the procedure prescribed in 
Rule 6 of 1996 Rules itself and not by auction. Accordingly, the said Division 
Bench relying upon the judgment of the Supreme Court in P. Suseela and others 
vs. University Grants Commission and others (2015) 8 SCC 129, formulated the 
two questions for determination by the Full Bench:-

(i) Whether, in view of Rule 6 of M.P. Minor Mineral Rules, 1996,
where specific mode of allotment of quarry lease is provided,
whether judicial pronouncement can dilute the said provision and
direct the authority to hold auction contrary to Rule 6, even if it
is for maximization of revenue?

(ii) Whether, direction No. B given by Division Bench of this Court
at Indore Bench in the case of Prathvi Infrastructure (supra) to
hold auction even in respect of Stone for making Gitti by
mechanical crushing (i.e. use of crusher) is contrary to Rule 6 of
M.P. Minor Mineral Rules, 1996?

3. Since the above referred two questions in M/s Aman Stone Crusher's case 
(supra) are almost similar which have already been formulated and referred for 
consideration in the case of M/s Trinity Infrastructure (supra), therefore, the said 
writ petition and all other matters involving identical dispute have been linked. 
However, the facts are extracted from M/s Trinity Infrastructure's case (supra) 
wherein the above referred questions were primarily framed.

4. Brief facts, leading to the questions referred, are that the petitioner M/s 
Trinity Infrastructure has obtained a quarry lease from one M/s Premium Stones 
by way of transfer, which is situated at village Ghathari, Tehsil Gorihar, District 
Chhatarpur bearing Khasra No.48 admeasuring 4.00 Hectares, for "Minor 
Mineral Stone for making Gitti by mechanical crushing" (hereinafter referred to 
in short as "Mineral-G"), which was registered in its favour on 08.08.2016. The 
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said lease is valid till 2021. Therefore, the petitioner submitted an application 
dated 02.08.2018 (Annexure P-2) to the Collector, Chhatarpur for renewal of 
grant in terms of Rule 17 of the M.P. Minor Mineral Rules, 1996 (for short "the 
1996 Rules"), but, in view of an order dated 27.06.2019 (Annexure P-1) passed by 
Division Bench of Indore Bench of this Court in Prathvi Infrastructure's case 
(supra) the Mining Department has stalled the entire process for grant/renewal of 
quarry lease for Mineral-G other than by way of auction, as a result of which, the 
renewal application of the petitioner has been kept pending. In this manner, the 
present petition has been filed by the petitioner seeking a writ of mandamus 
against the respondent Nos.1 to 4 to renew its quarry lease for Mineral-G as 
prescribed in the Rules 6 and 18 of the 1996 Rules.

5. Before taking up the questions referred, it would be essential to summarise 
the facts of the case in Prathvi Infrastructure's case (supra), which led to issue of 
directions to the State Government by the Division Bench to take up the process of 
open auction only in respect of mines for making Gitti and later on, modifying the 
said order in R.P. No.1051/2019 (supra) to the extent that in respect of land, which 
is under the exclusive title of a private person, the provisions of Rules 6, 9 and 18 
of the 1996 Rules wherein a separate procedure is prescribed, shall be followed 
and in respect of Government land, the question of grant of mining lease/renewal 
without conducting a process of auction/ issuing NIT does not arise and that the 
judgment dated 27.06.2019 which was under review, shall also be applicable in 
respect of renewal as well as pending applications for the Government land. The 
petitioner- M/s Prathvi Infrastructure and some of the respondents therein had 
applied for grant of mining lease in respect of Mineral-G. An order was passed on 
17.02.2017 granting mining lease in favour of M/s Prathvi Infrastructure, which 
was assailed by the respondents Nos.5 and 6 therein by filing writ petition being 
W.P. No.2888/2017 and W.P. No.2691/2017. The said writ petitions were 
disposed of by directing the parties to avail the alternative remedy of appeal. 
Accordingly, an appeal was filed, which was dismissed by order dated 08.03.2019 
and the order granting the mining lease in favour of M/s Prathvi Infrastructure was 
affirmed. But, surprisingly, on the same day, another order was passed by the 
Department allowing the appeal and thereafter, the third order dated 11.03.2019 
was passed stating that the order dated 08.03.2019 by which the appeal was 
allowed, was the correct order. It was in these circumstances, M/s Prathvi 
Infrastructure had preferred W.P. No.6215/2019 (supra). The Division Bench, 
apart from summoning the original record in respect of those three orders, referred 
the matter to the Inspector General of Police, CID to ascertain whether any 
tampering in the record was done or mischief was played. On the basis of the 
investigation report, which held the conduct of the officers as suspicious coupled 
with the allegations and counter-allegations between the parties and further taking 
note of Rule 7 of the 1996 Rules, which provides for allotment of trade quarries 
only by auction and Schedule-I and Schedule-II appended to the 1996 Rules, the 
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Division Bench observed that the proper course of action in the case would be to 
direct the respondent/State to adhere to the provisions of Rule 7 of the 1996 Rules 
and to conduct an open auction in respect of quarry in question. Further, the 
Division Bench relying upon the two decisions of the Supreme Court in Centre for 
Public Interest Litigation vs. Union of India, (2012) 3 SCC 1 and Natural 
Resources Allocation, In re, Special Reference No.1 of 2012, (2012) 10 SCC 1, 
directed the State to conduct an auction in respect of the quarry in question, as 
quarry relates to a mineral which is at Serial No.3 of Schedule-II appended to the 
1996 Rules and further that in future also the State in respect of mines for making 
Gitti shall conduct an open auction and no mining lease shall be granted without 
conducting an open auction. The relevant operative part of the judgment in 
Prathvi Infrastructure's case (supra) is reproduced as under:-

"In the light of the aforesaid order also and the judgments referred above 
of the Hon'ble Supreme Court, the safest course is to direct the State 
Government to conduct a process of auction, which is also provided 
under the rules, the writ petition is disposed of with the following 
directions:-

(A) The respondent/State shall conduct an auction in respect of the 
quarry in question as quarry relates to a mineral which is at item No.3 
schedule 2 appended (sic to) the MP Minor Mineral Rules, 1996. The 
process of auction be initiated within the period of four weeks from 
today.

(B) The Respondent/State in future also in respect of mines for 
making Gitti shall conduct an open auction and no mining lease shall be 
granted without conducting an open auction."

Thereafter, some of the affected parties including the State of M.P. sought 
review of the said order dated 27.06.2019 (Annexure P-1) forming the subject 
matter of R.P. No.1271/2019 (Gulshan Temre vs. State of M.P. and others); R.P. 
No.1051/2019 (State of M.P. and others vs. Prathvi Infrastructure Pvt. Ltd. and 
others) and R.P. No.1270/2019 (Rupesh Bisen vs. State of M.P. and others), which 
were decided vide common order dated 08.11.2019 (Annexure P-4) and the order 
dated 27.06.2019 was modified to the extent indicated hereinbefore. The relevant 
paragraphs of the order passed in R.P. No.1051/2019 (supra) are reproduced as 
under: -

"5.  After hearing learned counsel for the parties, this Court is of the 
opinion that for private land, a separate procedure is prescribed under the 
Rules. The order passed by this Court for conducting auction/issuing 
NIT in respect of private land deserves to be modified. Resultantly, it is 
made clear that in respect of land which is under the exclusive title of a 
private person, the provisions of Rule 6, 9 & 18 shall be followed. It is 
further clarified that in case the land is owned/controlled by any local 
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body, Gram Panchayat or any other instrumentality of State or the State, 
it shall not be treated as private land. Only that land which is vesting in a 
private person shall be subject to Rules 6, 9 & 18.

6.  It has also been argued by the learned counsel Shri Tiwari that 
certain applications in respect of government land are at the verge of 
renewal and are at the verge of finalisation. In the considered opinion of 
this Court, in respect of government land, the question of grant of mining 
lease/renewal without conducting a process of auction/issuing NIT does 
not arise and, therefore, the judgment delivered by this Court dated 
27/06/2019 shall also be applicable in respect of renewal as well as in 
respect of pending applications in case they are in respect of government 
land."

6.     Mr. Devdatt Kamat, learned senior counsel leading the arguments on behalf 
of the respective petitioners with regard to the legal defensibility and 
sustainability of the directions contained in the orders dated 27.06.2019 
(Annexure P-1) and 08.11.2019 (Annexure P-2) passed in Prathvi 
Infrastructure's case (supra) for conducting open auction in respect of Mineral-G 
on the Government land as well as in cases of renewal and pending applications 
therefor, took us through the various provisions of the 1996 Rules and broadly 
made the following submissions:-

i. Mineral-G in question is specifically provided at Serial No.6 of 
Schedule-I governed by Rule 6 of the 1996 Rules and therefore, 
there is no scope of different interpretation with regard to the 
said Rule;

ii. Rule 6 of the 1996 Rules covers grant and renewal of quarry 
lease by the authority mentioned in table appended thereto and 
another is grant of trade quarry which follows the process of 
auction in terms of Rule 7(1) of the said Rules. Once both the 
processes of grant and allotment respectively of quarry leases 
for minerals specified in Schedule-I and Schedule-II are clearly 
governed by different provisions of the 1996 Rules without the 
one falling on the other, they should not have been applied by 
the Division Bench in Prathvi Infrastructure's case (supra) to 
arrive at a conclusion that the entire action of the State 
Government in allotting the mines in question without adhering 
to the process of auction is bad in law, as it is contrary to the 
statutory provisions. Further, the Division Bench has failed to 
properly appreciate as to what those two entries at Serial No.6 of 
Schedule-I and Serial No.3 of Schedule-II are;

iii. while interpreting different entries in the schedule there is a 
presumption that each entry constitutes a class and every 
endeavour should be made to read and maintain the distinction 
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in different classes. Attention was invited to the Supreme Court 
judgment in State of Tamil Nadu vs. Pyare Lal Malhotra and 
others, (1976) 1 SCC 834;

iv. it is not the Rule 6 but the Rule 7 of the 1996 Rules which only 
confines to allotment of trade quarry in respect of minerals 
specified at Serial No.5 of Schedule I and Serial Nos.1 and 3 of 
Schedule II of the 1996 Rules to be done by auction;

v. under Chapter-IV of the 1996 Rules, Rule 9 provides for the 
manner of grant or renewal of a quarry lease in respect of 
minerals specified in Schedule I and II by submitting an 
application in the prescribed Form-I for quarry lease. The 
Mineral-G is a specified mineral worded at Serial No.6 of the 
Schedule-I and for its grant or renewal also the application is 
submitted in Form-I and nowhere its allotment is prescribed by 
auction;

vi. the Rule 17 pertaining to renewal of quarry lease and Rule 18 of 
the 1996 Rules prescribing disposal of application for grant or 
renewal of quarry lease do not call for allotment of quarry lease 
by auction;

vii. as per Rule 21 of the 1996 Rules, the quarry lease of the mineral 
specified at Serial No.6 of Schedule I shall be preferably given 
to Cooperative Society/Association of Schedule Tribe/ 
Schedule Caste/Backward class; educated unemployed youth 
belonging to below poverty line families etc. The scheme of the 
State Government for the said purpose is with respect to Article 
39 of the Constitution of India which expects every State to 
direct its policies towards securing the common good and 
clause (b) whereof provides that the ownership and control of 
the material resources of the community are so distributed as 
best to subserve the common good. The State in its wisdom can 
always carve out a class of persons who will be given the natural 
resources in preference through other modes of grant than the 
auction. If the Mineral-G at Serial No.6 of Schedule-I is ordered 
to be allotted by auction, the Rule 21 will become meaningless;

viii.  in respect of grant of minerals specified at serial Nos.1 to 4, 6 
and 7 of Schedule-I, the State has consciously set out a specific 
policy as envisaged in Chapter III and IV of the 1996 Rules. If 
not so, the State would not have excluded these minerals from 
the purview of Rule 7(1) of the 1996 Rules i.e. the minerals 
other than Serial No.5 of Schedule I and Serial Nos.1 and 3 of 
Schedule II situated in Government land;

ix. the purpose of trade quarry to be allotted by auction in respect of 
minerals at Serial No.1 and 3 of Schedule-II of the 1996 Rules is 
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the revenue maximization, which cannot be the only parameter 
for alienation of natural resources by the State. Therefore, the 
direction to auction the quarry lease for Mineral-G, which is 
meant for grant as per preferential rights, cannot be sustained in 
the eye of law;

x. the application submitted by the petitioner is to be considered by 
the competent authority in accordance with the provisions 
contained in the Rules 18 and 21 of the 1996 Rules and 
therefore, withholding the process on any ground which is not 
contemplated in the said Rules is arbitrary;

xi. the Mineral-G at Serial No.6 of Schedule-I is totally different 
from the Minerals at Serial No.3 of Schedule-II. Entry at Serial 
No.6 applies for grant of quarry lease when the stone is to be 
used only for making Gitti by mechanical crushing wherein the 
existence of mechanical crushing by way of crusher etc. is must 
but there is absence of such requirement for Minerals 
mentioned at Serial No.3 of the Schedule.II. This fact is further 
supported by Rule 21(3)(ii) which directs the sanctioning 
authority to take into consideration the technical and special 
management experience of establishing, running and 
maintaining a cutting and polishing industry; 

xii.  the Rule 22 of the 1996 Rules relates to the period for which 
leases may be granted or renewed. On plain reading of the said 
Rule, it would be discernible that the period prescribed for 
quarry lease, which are given by grant or renewal under Rule 6, 
is different than the one allotted by auction in terms of Rule 7 of 
the 1996 Rules. The Rule 7 in itself is exhaustive in terms of 
period of its allotment. As per Sub-Rule (2) of Rule 7, the period 
of quarry of minerals at Serial No.1 and 3 of Schedule-II is five 
years contrary to the period prescribed for quarry of Mineral-G 
in terms of Rule 22, which is maximum ten years and minimum 
not less than five years and further renewable for the period 
equal to original period. Further, in terms of proviso to Sub-rule 
(2) of Rule 7, it is only when the contractor invests for 
establishing cutting and polishing industry or crusher for 
making Gitti by mechanical means within an initial period of 
contract for minerals specified at Serial No.5 of Schedule I and 
Serial No.3 of Schedule-II respectively that the period of 
contract quarry of said minerals shall be extended by the 
Government for the period specified therein but if no cutting 
and polishing industry or crusher as such is established then the 
period is not extendable. Reliance was placed upon the Division 
Bench judgment of this Court in G.R. Kulkarni vs. State of M.P., 
1957 SCC OnLine MP 63;
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xiii. under Rule 29 of the 1996 Rules, the rates of dead rent in respect 
of 'stone for crusher' and 'stone for building purposes and other 
minor minerals' which are provided under Schedule-IV are 
completely different, which separates the Mineral-G at Serial 
No.6 of Schedule-I from the minerals at Serial No.3 of 
Schedule-II;

xiv. in Rule 30 of the 1996 Rules which relates to general conditions 
of quarry lease also there is no provision to grant quarry lease by 
the process of auction;

xv. the grant or renewal of quarry lease for Mineral-G at Serial No.6 
of the 1996 Rules cannot be and should not be by auction is 
further corroborated by Rule 36 of the 1996 Rules prescribing 
auction of quarries and sub-rule (1) thereof mandates grant of 
trade quarries of the very same minerals enumerated in Rule 7 
by auction situated in Government land. The grant of Mineral-G 
over any land whether private or government land is excluded 
from the purview of Rules 7 and 36 of the 1996 Rules;

xvi. though the Entry at Serial No.3 of Schedule-II includes 'stone' 
but the category of Mineral-G has been purposely kept in 
Schedule-I and related with Rule 6 of the 1996 Rules and this 
fact is sufficient to show that the Legislature had no intention to 
prescribe a common process of allotment of these minerals;

xvii. there was no challenge to the Constitutional validity of the
provisions of Rules 6 and 7 of the 1996 Rules and neither the 
issue for open auction of mineral-G as such was specifically 
raised in M/s Prathvi Infrastructure's  case  (supra), therefore, 
such provisions were not open for judicial interpretation, as has 
been done therein. Support was gathered from the two decisions 
of the Supreme Court in Union of India & others vs. Vipan 
Kumar Jain & others, (2005) 9 SCC 579 and Union of India & 
others vs. S.K. Saigal & others, (2007) 14 SCC 556;

xviii. the 1996 Rules prescribe separate procedure for grant of "trade 
quarry" as defined under Clause (xvi-a) and "quarry lease" as 
per Clause (xxv) of Rule 2, in terms of minerals and not on the 
basis of Government land or private land. Therefore, there 
cannot be any separate process for private land as well as 
government land unless specifically provided for;

xix. After taking us through the various paragraphs of the judgment 
of the Supreme Court in Natural Resources Allocation, In re, 
Special Reference (supra), learned counsel submitted that the 
same has not been read in correct perspective whereas the 
Constitution Bench in the said decision has clarified the ratio in 
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Centre for PIL's case (supra) and held that the auction is not a 
constitutional mandate and legitimate deviation from the 
auction is permissible for the purposes of disposal of natural 
resources; and

xx. the High Court in exercise of judicial review dealing with 
different entries/provision cannot render an interpretation 
which may have the effect of making a particular entry/provision 
completely redundant. The Court cannot read anything into a 
statute which is plain and unambiguous. Reference was made to 
the judgment of the Supreme Court in Bhavnagar University vs. 
Palitana Sugar Mill (P) Ltd. and others, (2003) 2 SCC 111;

xxi.    the probability of abuse of the statute cannot be a ground for 
either declaring the statute unconstitutional or making the 
provision redundant. If there is abuse of the provision of the 
statute, the Court has wide powers to set right the same in the 
given facts and circumstances of the case as held by the 
Supreme Court in Sushil Kumar Sharma vs. Union of India and 
others, (2005) 6 SCC 281; and

xxii.  in almost similar circumstances, the view expressed by a 
Division Bench of Gwalior Bench of this Court in Smt. Prabha 
Sharma's case (supra) and M/s Aman Stone Crusher's case 
(supra) is more probable and reasonable than the Division 
Bench judgment in Prathvi Infrastructure's case (supra), which 
does not lay down the correct law as it is merely based on the 
assumption that the entry at Serial No.6 of Schedule-I i.e. 
Mineral-G also falls under Schedule-II because in Rule 7 the 
Entry No.3 of Schedule-II starts with Stone, Boulder, Road 
Metal Gitti, Dhoka, Khanda, Dressed Stones, Rubble, Chips, 
which is meant for allotment by auction by dint of Rule 7 of the 
1996 Rules.

7.  The aforesaid arguments of Mr. Kamat have been adopted by the learned 
counsel appearing for the other petitioners and they have vehemently argued that 
the Rules 6 and 7 of the 1996 Rules are separate and distinct in respect of 
grant/renewal and allotment respectively of the minerals specified in Schedule-I 
and II and since there is no ambiguity in the said Rules and the Division Bench in 
Prathvi Infrastructure's case (supra) having completely overlooked the entry at 
Serial No.6 of Schedule-I and Serial No.3 of Schedule-I vis a vis Rule 6 of the 
1996 Rules, the said judgment in directing the State to conduct auction in respect 
of  Mineral-G on the Government land is untenable in the eye of law. However, 
Mr. Kishore Shrivastava, learned senior counsel supplemented the arguments by 
contending that the Division Bench judgment in Prathvi Infrastructure's case 
(supra) has erroneously proceeded on the assumption that the judgments of the 
Supreme Court in cases of Centre for PIL's case (supra) and Natural Resources 
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Allocation, in re, Special Reference (supra) have propounded the theory of 
auction and the fallout of which led to amendment in the Mines and Minerals 
(Development and Regulation) Act, 1957 (in short "the 1957 Act") and the 
Parliament enacted Mines and Minerals (Development and Regulation) 
Amendment Act, 2015. It provides for a process of auction and the constitutional 
validity of the amendment was affirmed by a Full Bench of this Court in Savita 
Rawat vs. State of M.P. and others passed in W.P. No.4278/2001 decided on 
11.03.2016. He invited our attention to paragraphs 67, 69, 82, 83, 108, 112, 113, 
115 and 120 of the Constitution Bench judgment in Natural Resources Allocation, 
in re, Special Reference (supra). It was further contended that Rule 6 of the 1996 
Rules projects a different picture. As such the table appended to the said Rules 
provides the Authority to take care of grant and renewal of applications in the case 
of quarry lease. As per Item No.1 of the Table, Mineral-G mentioned at Column 
No.3(i) is provided to be granted or renewed by the Director to the extent the area 
applied for exceeds 10.00 Hectares as per column No.4(i), whereas according to 
Item No.2, again for the Mineral-G mentioned at Column No.3(ii), if the area 
applied for exceeds 2.00 Hectares but does not exceed 10.00 Hectares as per 
Column No.4(ii) then the Collector/Additional Collector (Senior IAS Scale) is the 
prescribed authority to grant or renew the application for the quarry of Mineral-G. 
According to him, the Division Bench in Prathvi Infrastructure's case (supra) has 
completely overlooked the Rule 6 and its governing provisions particularly Rule 
18 of the 1996 Rules which prescribes for the disposal of applications for the grant 
or renewal of quarry lease. Learned senior counsel further argued that the purpose 
of Mineral-G is to make Gitti by using it as raw material and nothing else and that 
too by using crusher whereas the entry at Serial No.3 of Schedule-II only uses the 
word "stone" like any other item, which makes the clear distinction between the 
two minerals. Learned counsel submitted that in a situation where a particular 
item like "stone" in the present case is mentioned in two different schedules or 
provisions, how it is to be interpreted and which one will be preferred by the Court 
would be governed by the law laid down by the Supreme Court in Eskayef Limited 
vs. Collector of Central Excise, (1990) 4 SCC 680. Therein, the Item 68 of the 
Excise Tariff was a residuary entry, which dealt with all other goods not elsewhere 
specified. It was held that a product which is found to be covered by the other 
items of the schedule of the Excise Tariff would be outside the ambit of Item 
No.68.

8. Mr. Shekhar Sharma, learned counsel for some of the petitioners 
additionally submitted that in exercise of the jurisdiction under Article 226 of the 
Constitution of India, the Court shall not read down the provision in the manner 
done therein and therefore, the Division Bench judgment in Prathvi 
Infrastructure's case (supra) does not deserve to be sustained.
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9. Mr. Arvind Dudawat and Mr. Samdarshi Tiwari, learned counsel for 
certain other petitioners further supplemented the arguments that the Division 
Bench in Prathvi Infrastructure's case (supra) appears to have escaped the 
conclusion part of the majority view in Natural Resources Allocation, in re, 
Special Reference (supra) and thus, arrived at a wrong conclusion whereas, there 
is a specific method of grant of quarry lease under Rule 6 of the 1996 Rules and 
therefore, the auction is not the only permissible method.

10.  Mr. P.K. Kaurav, learned Advocate General for the State submitted that in 
Prathvi Infrastructure's case (supra), the Division Bench prima facie observed 
questionable action of the authority deciding the appeal of the private respondents 
against the grant of quarry lease in favour of the petitioner therein i.e. initially 
dismissing their appeal and then on the same day allowing the appeal and 
thereafter, on 08.03.2019 affirming the order allowing the appeal. There being 
three orders in respect of the same appeal, the Court on 26.03.2019 ordered for 
producing the original record, which was produced by the State on 04.04.2019. 
Thereupon, the Court ordered for C.I.D. investigation and report was sought. As 
such there was no occasion for the State to file reply. Therefore, a review petition 
was filed that if the directions to conduct open auction in respect of Mineral-G are 
implemented, the same would amount to rewriting the relevant rules and thus, the 
order dated 27.06.2019 was modified. He fairly assisted the Court for proper 
interpretation of the various provisions of the Statute governing the trade 
quarry/quarry lease. The learned counsel contended that the minerals be it on the 
Government or private land are the privileges of the State under Sections 57 and 
247 of the M.P. Land Revenue Code, 1959 and considering the nature of the 
minerals, the same have been specified in different schedules of the 1996 Rules 
and procedure for allotment has been prescribed under two different Rules 6 and 7 
of the 1996 Rules. Keeping in view the Table appended to the Rule 6 of the 1996 
Rules, the same is also applicable for minerals on the Government land. The 
Minerals specified at Serial Nos.1 to 4, 6 and 7 of Schedule-I which are mentioned 
at Item No.1 Column 3(i) of the Table are covered by Rule 6 and therefore, the 
nature of land either Government or private has not been mentioned. The private 
land has been specifically provided in respect of mineral specified at Serial No.5 
of Schedule-I. Such provision has been accordingly made in the said Table, at 
Item No.1 Column 3(ii) because the Government land is excluded by Rule 7. The 
Minerals specified at Serial No.1 to 4, 6 and 7 of Schedule-I are not covered by 
Rule 7. Further, the Rule 9 of Chapter IV relates to grant of quarry lease in respect 
of minerals specified at Schedule-I and II. As per Rule 9(k) under Chapter-IV, if 
the land is not owned by the applicant, the application for quarry lease shall be 
submitted with an affidavit that the applicant has obtained surface rights over the 
area or has obtained the consent of the owner for conducting mining/quarrying 
operations. However, the proviso to Rule 9(k) makes it clear that no affidavit shall 

2037I.L.R.[2020]M.P. Trinity Infrastructure (M/s) Vs. State of M.P. (FB)



be necessary where land-rights vest with the State Government. This would clear 
any doubt that the application for quarry lease can be filed for mineral in the 
Government land or private land. Thus, the Rules 6, 9 and 18 are applicable on the 
Government land also. It was, thus, contended that if it is held that Rule 6 is 
applicable only for the private land then all other minerals which are not covered 
by Rule 7 specified in Schedule-I and II on the Government land will also have to 
be allotted by auction.

11.  The finding of the Division Bench judgment of Indore Bench of this Court 
in Prathvi Infrastructure's case (supra), likening Mineral-G at Serial No.6 of 
Schedule-I (see Rule 6) of the 1996 Rules to the Minerals at Serial No.3 of 
Schedule-II (see Rules 6 & 7) of the said Rules and the consequent directions to 
the State Government to conduct a process of auction in respect of the quarry in 
question, which was later on modified in review petition in respect of private land 
only but covering the grant or renewal on Government land, has triggered the 
present controversy, as a result of which all the petitioners' applications for 
renewal of quarry lease for Mineral-G in the State are languishing.

12.  We now proceed to take up the questions framed and referred for 
determination by the Full Bench. For considering the first question, it is necessary 
to analyse the provisions of the 1996 Rules, insofar as they are relevant for the 
purposes of the present discussion. The State Government in exercise of its 
powers conferred by Section 15 of the 1957 Act has framed the 1996 Rules. In the 
definition Clauses under Rule 2 of the 1996 Rules, the "Trade Quarry" has been 
defined under clause (xvi-a), which means a quarry for which the right to work is 
auctioned. The "Quarry Lease" has been defined in clause (xxv), which means a 
mining lease for minor minerals as mentioned in Section 15 of the 1957 Act. The 
said provisions of the 1957 Act and the 1996 Rules, read thus:-

"MMDR Act, 1957"

15. Power of State Governments to make rules in respect of minor 
minerals.— (1) The State Government may, by notification in the 
Official Gazette, make rules for regulating the grant of quarry leases, 
mining leases or other mineral concessions in respect of minor minerals 
and for purposes connected therewith.

(1A) In particular and without prejudice to the generality of the 
foregoing power, such rules may provide for all or any of the following 
matters, namely:—

(a) the person by whom and the manner in which, 
applications for quarry leases, mining leases or other 
mineral concessions may be made and the fees to be 
paid therefor;
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(b) the time within which, and the form in which, 
acknowledgment of the receipt of any such applications 
may be sent;

(c) the matters which may be considered where applications 
in respect of the same land are received within the same 
day;

(d) the terms on which, and the conditions subject to which 
and the authority by which quarry leases, mining leases 
or other mineral concessions may be granted or 
renewed;

(e) the procedure for obtaining quarry leases, mining 
leases or other mineral concessions;

(f) the facilities to be afforded by holders of quarry leases, 
mining leases or other mineral concessions to persons 
deputed by the Government for the purpose of 
undertaking research or training in matters relating to 
mining operations;

(g) the fixing and collection of rent, royalty, fees, dead rent, 
fines or other charges and the time within which and the 
manner in which these shall be payable;

(h) the manner in which rights of third parties may be 
protected (whether by way of payment of compensation 
or otherwise) in cases where any such party is 
prejudicially affected by reason of any prospecting or 
mining operations;

(i) the manner in which rehabilitation of flora and other 
vegetation such as trees, shrubs and the like destroyed 
by reason of any quarrying or mining operations shall 
be made in the same area or in any other area selected by 
the State Government (whether by way of reimbursement 
of the cost of rehabilitation or otherwise) by the person 
holding the quarrying or mining lease;

(j)  the manner in which and the conditions subject to 
which, a quarry lease, mining lease or other mineral 
concession may be transferred;

(k)  the construction, maintenance and use of roads power 
transmission lines, tramways, railways, aerial rope 
ways, pipelines and the making of passage for water for 
mining purposes on any land comprised in a quarry or 
mining lease or other mineral concession;
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(l)      the form of registers to be maintained under this Act;

(m)  the reports and statements to be submitted by holders of 
quarry or mining leases or other mineral concessions 
and the authority to which such reports and statements 
shall be submitted;

(n)  the period within which and the manner in which and 
the authority to which applications for revision of any 
order passed by any authority under these rules may be 
made, the fees to be paid therefore, and the powers of 
the revisional authority; and

(o)     any other matter which is to be, or may be, prescribed.

(2) Until rules are made under sub-section (1), any rules made by a 
State Government regulating the grant of quarry leases, mining leases or 
other mineral concessions in respect of minor minerals which are in 
force immediately before the commencement of these Act shall continue 
in force.

(3) The holder of a mining lease or any other mineral concession 
granted under any rule made under sub-section (1) shall pay royalty or 
dead rent, whichever is more in respect of minor minerals removed or 
consumed by him or by his agent, manager, employee, contractor or sub-
lessee at the rate prescribed for the time being in the rules framed by the 
State Government in respect of minor minerals:

Provided that the State Government shall not enhance the rate of 
royalty or dead rent in respect of any minor mineral for more than once 
during any period of three years.

(4) Without prejudice to sub-sections (1), (2) and sub-section (3), the 
State Government may, by notification, make rules for regulating the 
provisions of this Act for the following, namely:-

(a) the manner in which the District Mineral Foundation 
shall work for the interest and benefit of persons and 
areas affected by mining under sub-section (2) of 
section 9B;

(b) the composition and functions of the District Mineral 
Foundation under sub-section (3) of section 9B; and

(c) the amount of payment to be made to the District 
Mineral Foundation by concession holders of minor 
minerals under section 15A.

2040 I.L.R.[2020]M.P.Trinity Infrastructure (M/s) Vs. State of M.P. (FB)



M.P. Minor Mineral Rules, 1996

CHAPTER I

"2. Definitions. - In these Rules, unless the context otherwise 
requires, -

*** ***  ***

(xvi-a) "Trade Quarry" means a quarry for which the right to work is 
auctioned.;

*** *** ***

(xxv) "Quarry Lease" means a mining lease for minor minerals as 
mentioned in Section 15 of the Act;

13.  The Rule 6 under Chapter-III of the 1996 Rules deals with the powers to 
grant quarry lease, which provides that the quarry lease in respect of minerals 
specified in Schedule-I and II shall be granted and renewed by the authority 
mentioned in Column (2) for the minerals specified in column (3) subject to the 
extent as specified in the corresponding entry in column (4) thereof of the Table 
given thereunder. Since in the present case, the cavil is not with regard to the 
competence and the extent of powers conferred upon the Authority mentioned in 
the Table appended to Rule 6 to grant any specified mineral, therefore, the said 
part of the Rule 6 is not required to be delve into. However, the controversy 
involved in the present case revolves around the "stone for making Gitti by 
mechanical crushing (i.e. use of crusher)", which is the subject matter of grant 
and/or renewal and referred to as the Mineral-G hereinabove. The Mineral-G, as 
is apparent from perusal of Schedule-I of the 1996 Rules, is specified at Serial 
No.6 of Schedule-I, which is governed by the Rule 6 of the 1996 Rules. On the 
other hand, Rule 7(1) under Chapter-III of the 1996 Rules deals with the power to 
grant trade quarry in respect of the minerals, specified at Serial No.5 of Schedule-I 
and Serial Nos.1 and 3 of Schedule-II of the 1996 Rules, situated in Government 
land to be allotted only by auction subject to the proviso attached thereto. The said 
proviso provides for grant of quarry lease of minerals specified at Serial No.1 of 
Schedule II in favour of the Madhya Pradesh State Mining Corporation Ltd. 
(Government of Madhya Pradesh Undertaking). The relevant Rules 6 and 7 along 
with the Schedule-I and Schedule-II of the 1996 Rules are reproduced as under:-
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"CHAPTER III

Powers to grant Prospecting Licence,
Quarry Lease or Trade Quarry

6. Powers to grant quarry lease. - Quarry lease in respect of minerals 
specified in Schedule-I and II shall be granted and renewed by the 
authority mentioned in column (2) for the minerals specified in column 
(3) subject to the extent as specified in the corresponding entry in 
column (4) thereof of the Table below:-

TABLE 
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S. No.

 
Authority  Minerals  Extent of powers

(1)

 

(2)

 

(3)

 

(4)
1.

 

Director

 

(i)  Minerals specified in serial  
number 1 to 4, 6 and 7 of
Schedule-I.

(i)     Where the area applied for
exceeds10.00 hectares.

 

  

(ii)  Quarry of minerals specified
in serial number 5 of Schedule 
I situated in private land.

(ii)   Where the area applied
for exceeds 10.00 hectares.

(iii) Quarry of minerals specified in 
serial number 3 of Schedule-II 
situated in private land.

(iii) Where the area applied for      
exceed 10.00 hectares.

(iv)  Minerals specified in serial 
number 4 of Schedule-II.

(iv) Where the area applied for 
exceeds 10.00 hectares.

2. Collector/ 
Additional 
Collector
(Senior IAS Scale)

(i)  Minerals specified in serial 
number 1 to 3 of Schedule-I.

(i)  Where the area applied for
does not exceeds 10.00 
hectares.

(ii)  Minerals specified in serial 
number 4,6 and 7 of 
Schedule-I.

(ii)  Where the area applied for 
exceeds 2.00 hectares but
does not exceeds 10.00 
hectares.

(iii) Quarry of minerals specified in 
serial number 5 of Schedule-I 
situated in private land.

 

(iii) Where the area applied for  
does  not  exceeds 10.00
hectares

(iv)  Minerals specified in serial 
number 2 of Schedule II 
ordinary clay for making bricks 
and tiles in chimney kilns/kilns. 

(iv) Where the area applied for 
exceeds 4.00 hectares.

(v)  Quarry of minerals specified 
in serial number 3 of Schedule 
II situated in private land.

 

(v)  Where the area applied for 
exceeds 2.00 hectares but 
does not exceeds 10.00 
hectares.

(v)  Minerals specified in serial 
number 4 of Schedule II.

 

(v)  Where the area applied for 
exceeds 2.00 hectares but 
does not exceeds 10.00 
hectares.

(vi)  Minerals specified in serial 
number 5 to 12 of Schedule II.

(vi) Where the area applied for 
exceeds 4.00 hectares.

3. Officer Incharge, 
Mining Section

(i)   Minerals specified (i)  Where the area applied for 
does not exceed 2.00 
hectares.

(ii)  Where the area applied for 
does not exceed 4.00 
hectares.

 

(ii)  Minerals specified in serial
number 2 of Schedule II, 
ordinary clay for making 
bricks and tiles in cheminey-
kilns/kilns.
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Note. - Power to sanction prospecting license of mineral specified in 
serial number 1 to 3 of schedule I shall be with those authorized officer who has 
the power to sanction quarry lease of these minerals.

7.  Power to grant trade quarry. - (1) The quarries of Minerals, 
specified in serial number 5 of Schedule I and serial numbers 1, 3 of 
Schedule II, situated in government land, shall be allotted only by 
auction:

Provided that quarry lease of minerals specified in serial 
number 1 of Schedule II may be granted in favour of the Madhya 
Pradesh State Mining Corporation Limited (Government of Madhya 
Pradesh Undertaking.)

(2) The period of quarry of minerals specified in serial number 5 
of schedule I and mineral specified in serial number 1 and 3 of schedule 
II shall be upto the end of fifth financial year from the financial year, 
fixed for auction:

Provided that if contractor establishes cutting and polishing 
industry of crusher for making gitti by mechanical means, within an 
initial period of contract, for mineral specified in serial number 5 of 
schedule I and serial number 3 of schedule II respectively, then the 
period of contract quarry of minerals specified in serial number 5 of 
schedule I shall be 15 years instead of 5 years and period of contract 
quarry of mineral specified in serial number 5 of serial number 3 of 
schedule II shall be 10 years instead of 5 years. For extended period 
contractor shall submit approved mining plan/environmental 
permission. The contractor shall maintain separate account of gitti and 
mineral after establishing crusher:

Provided further that, a contract money of the contract quarry 
shall be increased by 5 percent every year excluding first year.

Explanation. - For example if contract money is Rupees 1000 
then contract money for second year shall be Rupees 1050 for third year 
Rupees 1100, for fourth year Rupees 1150 and for fifth year Rupees 
1200. Likewise calculation of contract money for ensuing years shall be 
made.

(emphasis supplied)

The Schedule I and II appended to the 1996 Rules, read thus:-
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(iii) Quarry of minerals specified
in serial number 3 of 
Schedule II situated in private 
land.

(iii)  Where the area applied for 
does not exceed 4.00 
hectares.

 
(iv)  Minerals specified in serial 

number 4 of Schedule II.

(iv) Where the area applied for 
does not exceed 2.00 
hectares.

(iv)  Minerals specified in serial 
number 5 to 12 of ScheduleII.

(iv) Where the area applied for 
does not exceed 4.00 
hectares.



"Schedule-1

(See Rule 6) 

Specified Minerals

1. Dimensional stone-granite, dolerite, and other igneous and 
metamorphic rocks which are used for cutting & polishing 
purpose for making blocks, slabs, tiles of specific 
dimension.

2. Marble which is used for cutting and polishing purpose for 
making blocks, slabs, tiles of specific dimension.

3. Marble stone for other purposes.

4. Limestone when used in kilns for manufacture of lime used 
as building material.

5. Flagstone-Natural sedimentary rock which is used for 
flooring, roof top etc and used in cutting and polishing 
industry.

6. Stone for making gitti by mechanical crushing (i.e. use of 
crusher).

7. Bentonite/Fuller's earth.

-------

Schedule-II

(See Rules 6 & 7)

Other Minerals

1. Ordinary Sand, Bajri.

2. Ordinary clay for making bricks, pots, tiles etc.

3. Stone. Boulder, Road Metal Gitti, Dhoka, Khanda. Dressed 
Stones, Rubble, Chips.

4. Murrum.

5. Lime Kankar when used in kilns for manufacture of lime used as 
building material.

6. Gravel.

7. Lime shell when used in kilns for manufacture of lime used as 
building material.

8. Reh Mitti.

9. Slate when used for building material.

10. Shale when used for building material.

11. Quartzite and quartzitic sand when used for purposes of 
building or for making road metal or house-hold utensils.
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12. Salt petre."

(emphasis supplied)

A plain reading of Rule 6 of the 1996 Rules does not show any express 
provision that the quarry lease for any of the minerals specified either in 
Schedule-I or for Mineral-G specified at Serial No.6 of Schedule-I, shall be 
allotted by open auction.

14.  The Division Bench in Prathvi Infrastructure's case (supra) while 
returning the finding that the mineral in question (i.e. Mineral-G at Serial No.6 of 
Schedule-I covered by Rule 6 of the 1996 Rules) also finds place at Entry 3 of 
Schedule-II of the 1996 Rules has nowhere considered the effect of Rule 6 in 
respect of Entry at Serial No.6 of Schedule-I of the 1996 Rules with regard to 
Mineral-G. It appears that solely because of the obtaining factual matrix in the 
peculiar facts and circumstances of the case in Prathvi Infrastructure's case 
(supra), the Division Bench was carried away with the words "stone, boulder,  
road metal Gitti, Rubble, Chips etc." narrated in Serial No.3 of the Schedule-II of 
the 1996 Rules to hold that even if it is established that the Mineral-G finds place 
in both the schedules, in larger public interest, the process of auction as provided 
under Rule 7 of the 1996 Rules, which is a transparent process, has to be followed. 
To return a finding with regard to grant of mining lease/renewal for Mineral-G 
only through the process of auction/issuing NIT in respect of Government land 
and the same being applicable in respect of renewal as well as in respect of 
pending applications, it would be unsafe to leave the matter merely on the 
probability and possibility of Mineral-G also finding place in both the Schedules 
as held by the Division Bench in Prathvi Infrastructure's case (supra). Rather the 
Division Bench could have concluded only after specifically holding that there is 
material indicating the likeness or connection between "the Mineral-G" 
mentioned at Serial No.6 of Schedule-I covered by Rule 6 of the 1996 Rules and 
the "Stone, Boulder, road metal Gitti, Rubble Chips etc." which find place at 
Serial No.3 of Schedule-II thereof and therefore, the grant/renewal of Mineral-G 
should also take place through the process of auction as provided under Rule 7 of 
the 1996 Rules in larger public interest. But, there is nothing observed in the 
judgment to even remotely associate the Mineral-G with the entry at Serial No.3 
in Schedule-II of the 1996 Rules. In absence thereof, it would not be correct, just 
and proper to hold that the mineral in question (Mineral-G) is governed under 
Serial No.3 of Schedule-II, therefore, the process of auction as provided under 
Rule 7 of the 1996 Rules has to be followed. The relevant paragraphs of the 
judgment in Prathvi Infrastructure's case (supra) are reproduced as under:-

"......... Stone, boulder, road metal Gitti, Rubble, Chips etc are under item 
no.3 of schedule-2 and rule 7 provides for auction of the same and 
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therefore, in the considered opinion of this Court, keeping in view the 
controversy involved in the matter and all kind of allegations, counter 
allegations, manner and method in which, the State government has 
conducted itself in issuing the mining lease, the proper course of action 
would be to direct the respondent/State to adhere the provision of rule 7. 
Meaning thereby, to conduct an open auction in respect of quarry in 
question.

*** *** ***

The mineral in question also finds place in Entry 3 of Schedule- 2. Even 
if it is established that mineral finds place in both the Schedule, in larger 
public interest, the process of auction as provided under Rule 7 has to be 
followed. It is a transparent process and otherwise also it is in the larger 
public interest and in the interest of State exchequer and hence, the State 
Government is directed to conduct an auction."

15. Let us now examine whether the Mineral-G at Serial No.6 of Schedule-I 
also finds place at Serial No.3 of Schedule-II of the 1996 Rules. A perusal of Rule 
7 of the 1996 Rules, reproduced hereinabove, makes it amply clear that the 
Legislature has categorically excluded the quarries of Minerals, specified at 
Serial No.5 of Schedule-I along with those specified at Serial Nos.1 and 3 of 
Schedule-II situated in Government land to be allotted only by auction. Had it not 
been so, there was no occasion for the Legislature to frame separate Rule 7 in 
respect of grant of trade quarry for the quarries of minerals specified at Serial No.5 
of Schedule-I and Serial Nos.1 and 3 of Schedule-II. It is only because the 
minerals specified in Schedule-II are in the category of other minerals that they 
have been put in Schedule-II and not in Schedule-I and therefore, it is provided 
that they shall be covered both by Rules 6 and 7 of the 1996 Rules. To put it 
differently, except the minerals at Serial No.1 and 3 of Schedule-II, rest of the 
minerals specified in Schedule-II shall be covered by Rule 6 of the 1996 Rules.

16. A perusal of the application (Annexure P-2) submitted by the petitioner 
for renewal of quarry lease shows that the same is in the prescribed Form-I as per 
Rule 9 under Chapter IV of the 1996 Rules wherein it is provided as to how the 
application for grant or renewal of a quarry lease in respect of minerals specified 
in Schedule I and II is to be submitted. Since the Mineral-G is a specified mineral 
at Serial No.6 of the Schedule-I, therefore, it is covered by Rule 9 to be granted or 
renewed by way of an application submitted in the prescribed Form-I thereunder. 
Necessarily, it does not cover the cases of public auction. Furthermore, as per Rule 
9(k), an affidavit is required to be filed by the applicant with the application for 
grant if the land is not owned by him, stating that he has obtained surface rights 
over the area or has obtained the consent of the owner for conducting 
mining/quarrying operations. The proviso attached to Rule 9(k) makes it clear 
that no affidavit shall be necessary where land-rights vest with the State 
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Government. Thus, it is vivid that the application for quarry lease can be filed for 
mineral in the Government land or private land. Under Rule 17 of the 1996 Rules, 
the time and limitation for furnishing application for renewal is prescribed. The 
relevant Rules read as under:-

"9. Application for quarry lease. - An application for the grant or 
renewal of a quarry lease shall be made in Form I in triplicate for the 
minerals specified in Schedule I and II. The application shall be affixed 
with a court fee stamp of the value of five rupees and shall contain the 
following particulars together with documents in support of the 
statements made therein

(a) If the applicant is an individual, his name, nationality, 
profession, caste, educational qualification, age, residence, 
present address and financial status;

(b) If the applicant is a company, its name, nature and place of 
business and place of registration or incorporation, list of 
directors and their nationality, financial status, registration/ 
incorporation certificate;

(c) If the applicant is a firm, its name, nature and place of business, 
list of partners and their nationality, partnership deed, 
registration certificate, financial status;

(d) If the applicant is a society/association, its name, nature and 
place of working, list of members and their caste, educational 
qualification, nationality, registration certificate, bye-laws and 
financial status of individual member;

(e) A description illustrated by a map or plan showing as accurately 
as possible the situation and boundaries of the land in respect of 
which the quarry lease is required where the area is unsurveyed 
the location of the area should be shown by some permanent 
physical feature, roads, tank, etc.;

(f) Copy of latest Khasra Panchsala;

(g) The minerals or mineral which the applicant intends to quarry or 
mine;

(h) The period for which the quarry lease is required;

(i) The purpose for which the extracted mineral is to be used;

(j)  Every application for the grant or renewal of a quarry lease shall 
be accompanied by an affidavit showing particulars of the areas 
mineral-wise in each district of the State, which the applicant or 
persons jointly with him:-

(i) already holds under quarry lease;
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(ii) has already applied for, but not granted; and

(iii) being applied for simultaneously;

(k)  An affidavit to the effect that the applicant has, where the 
land is not owned by him, obtained surface rights over the 
area or has obtained the consent of the owner/owners for 
conducting mining; quarrying operations:

Provided that no such affidavit shall be necessary where the Land-rights 
vest with the State Government;

(I)  Every application for the grant or renewal of a quarry lease 
shall be accompanied by a no dues certificate in Form II 
granted by the Mining Officer or Assistant Mining Officer, 
or incharge of the Mining Section of the district in respect 
of payment of mining dues payable under the Act or rules 
made thereunder from all the districts where the applicant 
holds or held mineral concessions:

Provided that it shall not be necessary for the applicant to produce 
the no dues certificate if he has furnished an affidavit and 
such other evidence as may be required to the satisfaction 
of the concerned authority that he docs not hold and has 
never held any minerals concession in any district of the 
State:

Provided further that the grant of no dues certificate shall not 
discharge a holder of such certificate from the liability to 
pay the mining dues which may be subsequently found to 
be payable by him under the Act or Rules made 
thereunder."

***  ***  ***

17. Renewal of quarry lease. - Every application for the 
renewal of a quarry lease shall be made at least one year 
before the date on which the lease is due to expire. In case 
of delay on submission of application, sanctioning 
authority on the basis of satisfactory reasons may condone 
such delay and dispose of such application, imposing 
penalty of Rs.1000/- per month:

Provided that, on any condition, submission of 
renewal application, three months prior to due date of 
expiry of lease, shall be mandatory."

(emphasis supplied)
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17.  The aforesaid reasoning further finds support from the Rules 18 and 21 of 
the 1996 Rules. The Rule 18 of the 1996 Rules provides for the procedure of 
disposal of application for grant/renewal of quarry lease. Under second proviso to 
Rule 18(2), it is provided that if the application is not disposed of by sanctioning 
authority within the period of six months then the same shall be disposed of by 
senior authority as mentioned in Rule 6. Thus, even under Rule 18 of the 1996 
Rules, there is no provision for allotment of quarry lease by auction. The said Rule 
reads, thus:-

"18.   Disposal of applications for the grant or renewal of 
quarry lease. -

(1) On receipt of an application for the grant or renewal of a 
quarry lease, its details shall be first circulated for display on the 
notice board of the Zila Panchayat, Janpad Panchayat and Gram 
Sabha concerned of the district and collectorate of the district 
concerned.

(1-A) Addition to in sub-rule (1), the details of quarry lease 
application, received for any area shall be published in leading 
daily Hindi newspaper in the form of notice for general 
information within fifteen days from the date of receipt of 
application.

(2) The sanctioning authority after making such inquires as he 
may deem fit. The sanctioning authority, may take decision to 
grant of quarry lease or refuse to sanction it or renew the quarry 
lease or refuse to renew it before the expiry of quarry lease already 
sanctioned, after receiving the enquiry report. Information of in-
principle sanction, shall be given to applicant. Applicant shall 
furnish approved mining plan/approved environment 
management plan, within six months from such information. 
Provided that if in-principle sanction is for five hectare or more 
area, then applicant from the date of such information, shall submit 
environment permission obtained under notification dated 
14.09.2006 of Ministry of Environment and Forest within period 
of six month. After completion of all formalities sanctioning 
authority shall issue grant order or it's renewal of quarry lease. On 
the basis of satisfactory reasons, the sanctioning authority may 
permit to enhance the time period, if all formalities are not 
completed in prescribed time period:

Provided that no new quarry lease shall be sanctioned 
without obtaining opinion of the respective Gram Sabha:
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Provided further that if the application, is not disposed of 
by sanctioning authority within the period of six months then 
application shall be disposed of by senior authority as mentioned 
in rule 6.

(3) Notwithstanding anything contained in sub-rule (2), all 
pending applications for the grant inclusive of such applications 
on which agreements have not been executed on the date of 
commencement of these rules shall be deemed to have been 
refused by the Sanctioning Authority. Fresh applications in this 
behalf may be made according to the procedure laid down under 
these rules.

(4) Where an applicant for grant or renewal of a quarry lease, dies 
before the sanction order is passed it will be deemed to have been 
filed by his heir and if the applicant dies after the sanction order of 
grant or renewal but before execution of lease deed it will be 
deemed to have been granted or renewed to the legal heir of the 
applicant.

(5) Mineral concession to Minerals specified at Sr. No. 1, 2 and 
3 of Schedule I may be granted as per the provisions of Granite 
Conservation And Development Rules, 1999 and Marble 
Conservation and Development Rules, 2002."

18.  Preferential rights are governed under Rule 21 of the 1996 Rules. Under 
Sub-Rule (2) thereof, the quarry lease of the minerals specified at Serial No.4, 6 
and 7 of Schedule-I and Minerals specified in Schedule-II excluding Serial No.1 
and 3 shall be preferably given to the Co-operative Society/Association of 
Scheduled Tribe/Scheduled Caste/Backward Classes, Co-operative Society/ 
Association of educated unemployed youths or individuals subject to the further 
stipulations contained thereunder. Here also the Legislature has purposely 
excluded the quarry lease of the minerals specified at Serial No.3 of Schedule-II 
from being given to certain category of bodies unlike the mineral specified at 
Serial No.6 of Schedule-I i.e. the Mineral-G because it is easier to give the quarry 
lease of the Mineral-G as per the preferential rights enumerated in Rule 21 of the 
1996 Rules and not the minerals specified at Serial No.3 of Schedule-II, which are 
meant to be allotted only by auction. It is a common ground that while putting the 
grant of trade quarry for allotment by auction the rates for allotment would vary 
and therefore, it would be difficult to allot the quarry through auction which is 
meant to be given as per preferential rights. The said grant/renewal of quarry lease 
for Mineral-G under Rule 6 and in terms of Rule 21 of the 1996 Rules as per 
preferential rights is in tune with the Directive Principles of State Policy under 
Part-IV of the Constitution of India. Article 39 thereunder, provides for certain 
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principles of policy to be followed by the State and that the State shall, in 
particular, direct its policy towards securing that the citizens, men and women 
equally, have the right to an adequate means of livelihood under clause (a) thereof 
and under clause (b) thereof, it is mandated that the ownership and control of the 
material resources of the community are so distributed as best to subserve the 
common good. In view of these principles, the State has thought out that the 
quarry lease of certain minerals at Serial Nos.4, 6 and 7 of Schedule-I is given in 
order of preference to certain class of persons whereas it is not so in the case of 
minerals specified at Serial No.3 of Schedule-II. If the Mineral-G at Serial No.6 of 
Schedule-I is held to be allotted through auction, the scope and purpose of Rule 21 
shall become redundant because the grant or renewal as per preferential rights 
cannot be taken care of through the process of auction. Thus, the Legislature has 
purposely excluded the minerals specified at Serial No.3 of Schedule-I to be given 
as per the preferential rights. The Rule 21 of the 1996 Rules, is extracted as under:

"21.   Preferential Rights. - (1) (sub-rule (1) omitted by No.12 
(19.9.2008).

(2) The quarry lease of the minerals specified at S.No.4, 6 and 7 of 
Schedule I and Minerals specified in Schedule II excluding Serial No.1 
and 3 shall be preferably given to the following category, namely:-

(i)  Co-operative Society/Association of Scheduled Tribe/ Scheduled 
Caste/Backward Classes, Co-operative Society/ Association of 
educated unemployed youths or individuals where more than 
fifty per cent, of the members belong to the concerned category 
and also where the Chairman of the Society is of the concerned 
category and also where the executive committee have the 
representation in the ratio of the members of the concerned 
category and hail from below Poverty Line families listed in the 
District Rural Development Agency or educated unemployed 
youth belonging to Scheduled Tribe/Scheduled Caste/ Backward 
Classes in that order.

***  *** ***

(3) Whenever more than one application in any particular category 
are received for minerals of Schedule I for an area, the Sanctioning 
Authority shall while sanctioning a quarry lease take into consideration 
the following matters in respect of the applicants -

(i)  Any special knowledge or experience of mining and export;

(ii) Technical and special management experience of establishing, 
running and maintaining cutting polishing industry; and

*** *** ***

(emphasis supplied)"
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19.  Still further, under the Scheme of the 1996 Rules, the renewal in respect of 
quarry lease of mineral specified at Serial No.6 of Schedule-I is altogether 
different than the trade quarries allotted in respect of minerals specified in Entry 3 
of Schedule II. The maximum period of quarry lease, under Rule 22 of the 1996 
Rules, is ten years and the minimum period is not less than five years. Under Sub-
rule (2) of Rule 22, the period of renewal of quarry lease is equal to the original 
period. However, the period of allotment of trade quarry for Minerals at Serial 
No.3 of Schedule-II is separately prescribed under Sub-rule (2) of Rule 7 of the 
1996 Rules i.e. upto the end of fifth financial year from the financial year, fixed for 
auction but there is no provision for its renewal in Rule 7. There is force in the 
submission advanced by Mr. Kamat, learned senior counsel for the petitioners that 
for the purposes of Mineral-G use of crusher is indispensable and therefore, it 
requires setting up of an industry for which investment is made and thus, larger 
time period is provided in the 1996 Rules for its grant and provision of renewal is 
also made. However, for the Mineral at Serial No.3 of Schedule-II, a fixed period 
is provided in Sub-Rule (2) of Rule 7 unless as per first proviso thereto the 
contractor establishes cutting and polishing industry or crusher for making Gitti 
by mechanical means. While so, the period of contract quarry of such mineral 
shall be 10 years instead of 5 years and for the extended period the contractor shall 
submit approved mining plan/environmental permission. The Rule 22 of the 1996 
Rules is in the following terms:-

"22.   Period for which leases may be granted or renewed. - (1) The 
period of quarry lease shall not be more than ten years and minimum 
period shall not be less than five years. If any period applied in between 
maximum and minimum period then sanctioning authority shall 
sanction quarry lease for the applied period.

(2)     The period of renewal of quarry lease shall be equal to the original 
period.

Note. - Period of quarry lease of minerals specified in serial number 1, 2 
and 3 of Schedule I, shall be as prescribed in Granite Conservation and 
Development Rule, 1999 and Marble Development and Conservation 
Rule, 2002]"

20.  Taking into account Rule 22, as aforesaid and the proviso to Sub-Rule (2) 
of Rule 7 reproduced above, it clearly depicts that distinction between Mineral-G 
at Serial No.6 of Schedule-I and Mineral at Serial No.3 of Schedule-II is carved 
out. Inasmuch as, it is understood that the Mineral-G at Serial No.6 of Schedule-I 
i.e. Stone for Gitti does not contain the mineral part in it and therefore, is granted 
by the prescribed authority on an application for grant or renewal whereas the 
Mineral at Serial No.5 of Schedule-I i.e. Flagstone-Natural sedimentary rock 
which is used for flooring, roof top etc. and used in cutting and polishing industry 
and those mentioned in Schedule-II, at Serial No.1 i.e. Ordinary Sand, Bajri and 
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Serial No.3, namely, Stone, Boulder, Road Metal Gitti, Dhoka, Khanda, Dressed 
Stones, Rubble, Chips as mentioned under Sub-Rule (2) of Rule 7 of the 1996 
Rules contain mineral part in it, and thus, allotted through the process of auction 
for a period of five years. It is only when the contractor establishes the cutting and 
polishing industry or crusher for making Gitti by mechanical means within an 
initial period of contract for non-mineral part of the Stone mentioned therein, the 
period of lease is required to be extended and it is made mandatory for the 
contractor to maintain separate account of Gitti and mineral after establishing the 
crusher. Therefore, the first proviso to Sub-rule (2) of Rule 7 appears to have been 
added for extending the period of quarry lease because the contractor like for the 
Mineral-G, would make an investment for such establishment of crusher in 
respect of non-mineral part of the minerals at Serial No.3 of Schedule-II. Still 
further, the second proviso to sub-rule (2) of Rule 7 provides that a contract 
money of the contract quarry shall be increased by 5 percent every year excluding 
the first year which is not in the case of quarry lease given by grant or renewal in 
terms of Rule 6 read with Rules 17, 18, 21 and 22 of the 1996 Rules. Thus, there is 
a clear distinction in respect of grant or renewal of quarry lease of Mineral-G in 
terms of Rule 6 and the allotment of Mineral at Serial No.3 of Schedule-II as per 
Rule 7 of the 1996 Rules. In Division Bench decision of this Court in G.R. 
Kulkarni's case (supra) relied upon on behalf of the petitioners, the process of 
manufacture has been explained. The question therein was: whether the breaking 
of boulders into metal (gitti) is a process of manufacture. It was held as under:-

"8.  The stones which are won in the process of quarrying may be 
sold without fashioning them into something else. If they are so sold 
they would not be manufactured but merely delivered from the quarry-
head. When they are broken into metal or gitti there is some process, 
manual though it may be, for the purpose of shaping the stones into 
another marketable commodity."

21. The limitation under Rule 26 of the 1996 Rules for the execution of the
lease is three months. The Rule provides that after the quarry lease is granted or
renewed, a lease deed in Form VII shall be executed and registered under the
Indian Registration Act, 1908 within three months of the order of sanction of the
lease. Whereas, for the trade quarries allotted by auction in terms of Rule 7 and
36 of the Rules, the contract agreement in different Form XVIII relating to
auction of trade quarry shall be registered under the Indian Registration Act,
1908 in terms of Rule 37(2) of the 1996 Rules. Thus, different procedure is
prescribed under the Rules for registration of the quarries leases granted or
renewed by application and those allotted by auction. The Relevant Rules 26
and 37(2) of the 1996 Rules are reproduced as under:-

"26.  Lease to be executed within three months. - Where a quarry 
lease is granted or renewed, the lease deed in Form VII shall be executed 
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and registered under the Indian Regulation Act, 1908 (No.16 of 1908) 
within three months of the order of sanction of the lease and if no such 
lease is executed within the aforesaid period, the order sanctioning the 
lease shall be deemed to have been revoked:

Provided that where the Sanctioning Authority is satisfied that 
the applicant is not responsible for the delay in the execution of the lease 
deed, the Sanctioning Authority may permit the execution of the lease 
deed after the expiry of the aforesaid period of three months.

***  *** ***

37.     Execution and Registration of Contract Agreement. -

(1) *** *** ***

(2) The contract agreement in Form XVIII relating to auction of 
trade quarry shall be registered in accordance with the provisions of the 
Indian Regulation Act, 1908 (XVI of 1908)."

22. Similarly, the Mineral-G at Serial No.6 of Schedule-I is completely 
different from the minerals at Serial No.3 of Schedule-II is also apparent from 
perusal of Rule 29 of the 1996 Rules read with Schedule-IV of the 1996 Rules, as 
the rates of dead rent in respect of 'stone for crusher' and 'stone for building 
purposes and other minor minerals' which are provided at Serial No.5 and 8 of the 
Schedule-IV are completely different. The relevant Rule 29 and the entries in the 
Schedule-IV, for ready reference are as under:-

"29. Rent and Royalty. - (1) When a quarry lease is granted or 
renewed -

(a) dead rent shall be charged at the rates specified in Schedule IV;

(b) royalty except for limestone shall be charged at the rates 
specified in Schedule III;

(c) rate of royalty on limestone shall be the same as fixed by the 
Government of India from time to time for limestone in 
Schedule II of the Act;

(d) surface rent shall be charged at the rates specified by the 
Collector of the district from time to time for the area occupied 
or used by the lessee.

(2) On and from the date of commencement of these rules, the 
provisions of sub rule (1) shall also apply to the leases granted or 
renewed prior to the date of such commencement and subsisting 
on such date;

(3) If the lease permits the working of more than one mineral in the 
same area separate dead rent in respect of each mineral may be 
charged: 
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Provided that the lessee shall be liable to pay the dead rent or 
royalty in respect of each mineral, whichever is higher in 
amount;

(4) Notwithstanding anything contained in any instrument of the 
lease, the lessee shall pay rent/royalty in respect of any mineral 
removed and/or consumed at the rate specified from time to 
time in Schedule III and IV;

(5) The State Government may, by notification in the Official 
Gazette amend the Schedules III and IV so as to enhance or 
reduce the rate at which rents/royalties shall be payable in 
respect of any mineral with effect from the date of publication of 
the notification in the Official Gazette:

Provided that the rate of royalty/dead rent in respect of any 
mineral shall not be increased more than once during any period 
of three years;

(6) No granite and marble block either processed or in the raw form 
or any other mineral shall be dispatched from any of leased areas 
without a valid transit pass issued by Mining Officer. The transit 
pass shall be issued on an application in Form VIII after 
depositing royalty for the quantity intended to be transported 
out of the minerals extracted. Contravention of this rule may 
result in forfeiture of the security deposit by the Collector 
without prejudice to any other action that might lie against the 
lessee; 

(7)  The Transit Pass shall be in Form IX.

***  *** ***

SCHEDULE IV

(See rule 29)

Rates of Dead Rent in Rupees per Hectare per Annum
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23.  Under Rule 30 of the 1996 Rules relating to general conditions of quarry 
lease also nothing has been spelt out about the process of auction regarding grant 
of quarry lease. The relevant part of the said Rule is as under:-

"30. Conditions of quarry lease.-(1) Every quarry lease shall be subject to 
the following Conditions:-

(a) The lessee shall pay, for every year, yearly dead rent at the rates 
specified in the Schedule IV in the advance for the whole year, 
on or before the 20th day of the first month of the year;

(b) The lessee shall pay the dead rent or royalty in respect of each 
mineral whichever is higher in amount but not both. The lessee 
shall pay royalty in respect of quantities of mineral intended to 
be consumed or transported from the leased area, no sooner the 
amount of dead rent already paid equals the royalty on mineral 
consumed or transported by him. The dead rent or royalty shall 
be deposited in the Revenue receipt head prescribed in sub-rule 
(3) of Rule 10;

(c) The lessee shall also pay for the surface area occupied or used by 
him for the purposes of mining operations, surface rent in 
advance for the whole year on or before the 20th day of the first 
month every year;

(d)  Notwithstanding any other action that may be taken for default 
in the payment of dues as specified in clause (a), (b), (c) within 
time under these rules or under any other condition of the lease, 
the lessee shall pay interest at the rate of 24% per annum for all 
defaulted payments of dead rent, royalty and surface rent.

***   ***  ***

24.  The Chapter VI of the 1996 Rules pertains to grant of trade quarries 
wherein the procedure for grant of the trade quarries; their execution and 
registration of contract; rates of royalty; maintenance of register of trade quarry; 
maintenance of accounts of income; and resumption of possession etc. has been 
clearly prescribed. Rule 36 under the said Chapter provides for auction of quarries 
wherein the minerals meant to be allotted only by auction are the same minerals 
which are specified in Rule 7 of the 1996 Rules i.e. the mineral at Serial No.5 of 
Schedule-I and minerals specified at Serial No.1 and 3 of Schedule-II situated in 
Government land. Apart from these minerals, under Rule 36 none of the mineral 
specified in Schedule-I have been provided to be allotted only by auction. Thus, 
the grant or renewal of quarry lease of Mineral-G cannot be by auction is also 
substantiated by Rule 36 of the 1996 Rules. The Rule 36 is quoted, as under:-

"36.  Auction of quarries. - (1) The quarries of minerals, specified in 
serial number 5 of Schedule I and minerals specified in serial number 1 
and 3 of Schedule II situated in Government land, shall be allotted only 
by auction:
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Provided that quarry lease of mineral specified in serial number 1 of 
Schedule II may be granted in favour of the Madhya Pradesh State Mining 
Corporation Limited (Government of Madhya Pradesh Undertaking).

(2)  Notice of auction shall be published in Form XV atleast 15 days 
before the auction at the notice board or any conspicuous place by way of fixing 
the copy of such notice thereon in the office of the concerned Gram Panchayat, 
Janpad Panchayat, Zila Panchayat, Development Block, Tahsil and Collectorate 
and the village where the quarries are situated:

Provided that auction of the quarry shall also be made by the process of 
e-auction as per the conditions prescribed.

(3)  Every bidder shall execute an agreement in Form XVI before 
he/she participates in the auction."

25. The words "Trade quarry" and "Quarry Lease" have been defined under 
the definition Clauses (xvi-a) and (xxv) of Rule 2 of the 1996 Rules respectively. 
According to it, the "Trade quarry" means a quarry for which the right to work is 
auctioned whereas the "Quarry Lease" is a mining lease granted to quarry minor 
minerals as mentioned in Section 15 of the Act. Thus, keeping in view the said two 
definition clauses as well, there is a clear distinction between the "Trade quarry" 
and "Quarry Lease" as to the nature of operation and minerals. Still further, 
Schedule-I of the 1996 Rules speaks about the specified minerals whereas 
Schedule-II relates to other minerals. Therefore, from distinction in the definition 
clauses of "Trade quarry" and "Quarry Lease", the aforesaid analysis of the Rules 
6 and 7 and other relevant Rules of the 1996 Rules is fortified and therefore, it 
logically follows that the Mineral-G, which is included in Schedule-I under Rule 6 
of the 1996 Rules is a separate and distinct mineral than the entry at Serial No.3 of 
Schedule-II governed by Rule 7 of the 1996 Rules. The Mineral-G at Serial No.6 
of Schedule-I specifically covered by Rule 6 supported by Rules 9, 17, 18, 21, 22, 
26, 29 and 30 of the 1996 Rules does not enlarge its scope to be covered by Rule 7 
and 36 of the 1996 Rules.

26. Having analysed the statutory provisions of the 1996 Rules, it would be 
apt to delve with the judicial precedents. A Constitution Bench of the Supreme 
Court in Union of India vs. Sankalchand Himatlal Sheth and others, (1977) 4 SCC 
193 laid down the broad principles of interpretation of a Statute. It was expressed 
that if the provision is clear and explicit, it cannot be reduced to a nullity by 
reading into it a meaning which it does not carry and, therefore, "Courts are very 
reluctant to substitute words in a statute or to add words to it, and it has been said 
that they will only do so where there is a repugnancy to good sense". It was further 
observed that the another rule of interpretation which is equally well-settled and 
follows as a necessary corollary is that where the words according to a literal 
meaning produce an inconsistency or absurdity or inconvenience so great as to 
convince the court that the intention could not have been to use them in their 
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ordinary signification, the court would be justified in putting on them some other 
signification which, though less proper, is one which the court thinks the words 
will bear. When the court interprets a constitutional provision it breathes life into 
the inert words used in the founding document. The relevant extract of the said 
decision reads as under:-

"54.  Now, it is undoubtedly true that where the language of an 
enactment is plain and clear upon its face and by itself susceptible to only 
one meaning, then ordinarily that meaning would have to be given by the 
Court. In such a case the task of interpretation can hardly be said to arise. 
But language at best is an imperfect medium of expression and a variety 
of significations may often lie in a word of expression. It has, therefore, 
been said that the words of a statute must be understood in the sense 
which the legislature has in view and their meaning must be found not so 
much in a strictly grammatical or etymological propriety of language, 
nor in its popular use, as in the subject or the occasion on which they are 
used and the object to be attained. It was said by Mr. Justice Holmes in 
felicitous language in Town v. Elsner, 245 U.S. 418 that "a word is not a 
crystal, transparent and unchanged; it is the skin of a living thought and 
may vary greatly in colour and content according to the circumstances 
and the time in which it is used". The words used in a statute cannot be 
read in isolation; their colour and content are derived from their context 
and, therefore, every word in a statute must be examined in its context. 
And when I use word 'context', I mean it in its widest sense "as including 
not only other enacting provisions of the same statute but its preamble, 
the existing state of the law, other statutes in para materia and the 
mischief which-the statute was intended to remedy". The context is of 
the greatest importance in the interpretation of the words used in a 
statute. "It is quite true" pointed out by Judge Learned Hand in Helvering 
v. Gregory, 69 F (2) (d) 809 "that as the articulating of a statute increase, 
the room for interpretation must contract; but the meaning of a sentence 
may be more than that of the separate words, as a melody is more than the 
notes and no degree of particularity can ever obviate recourse to the 
setting in which all appear and which all collectively create." Again, it 
must be remembered that though the words used are the primary and 
ordinarily the most reliable, source of interpreting the meaning of any 
writing, be it a statute, a contract, or anything else, it is one of the surest 
indexes of a mature and developed jurisprudence not to make a fortress 
out of the dictionary, but to remember that a statute always has some 
purpose or object to accomplish, whose sympathetic and imaginative 
discovery, is the surest guide to its meaning. The literal construction 
should not obsess the Court, because it has only prima facie preference, 
the real object of interpretation being to find out the true instant of the 
law maker and that can be done only by reading the statute as an organic 
whole, with each part throwing light on the other and bearing in mind the 
rule in Heydon's case (1584) 3 W. Rep. 16: 76 E.R. 637 which requires 
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four things to be "discerned and considered" in arriving at the real 
meaning: (1) what was the law before the Act was passed; (2) what was 
the mischief or defect for which the law had not provided; (3) what 
remedy Parliament has appointed; and (4) the reason of the remedy. 
There is also another rule of interpretation which is equally well settled 
and which seems to follow as a necessary corollary, namely, where the 
words, according to their literal meaning "produce an inconsistency, or 
an absurdity or inconvenience so great as to convince the Court that the 
intention could not have been to use them in their ordinary 
signification", the Court would be justified in "putting on them some 
other signification, which, though less proper, is one which the Court 
thinks the words will bear". Vide River Wear Commissioners v. 
Adamson (1876-77) App. Cs. 743 at 764...."

(emphasis supplied)

27.     The Supreme Court in Nelson Motis vs. Union of India and another, 
(1992) 4 SCC 711 has held that where the words of the statute are clear, plain or 
unambiguous, i.e. they are reasonably susceptible to only one meaning, the 
Courts are bound to give effect to that meaning irrespective of consequences. The 
Court held as under:-

"8. The language of sub-rule (4) of Rule 10 is absolutely clear and does not 
permit any artificial rule of interpretation to be applied. It is well established 
that if the words of a statute are clear and free from any vagueness and are, 
therefore, reasonably susceptible to only one meaning, it must be construed by 
giving effect to that meaning, irrespective of consequences. The language of the 
sub-rule here is precise and unambiguous and, therefore, has to be understood in 
the natural and ordinary sense. As was observed in innumerable cases in India 
and in England, the expression used in the statute alone declares the intent of the 
legislature. In the words used by this Court in State of U.P. v. Dr Vijay Anand 
Maharaj [AIR 1963 SC 946] when the language is plain and unambiguous and 
admits of only one meaning, no question of construction of a statute arises, for 
the act speaks for itself. Reference was also made in the reported judgment to 
Maxwell stating:

"The construction must not, of course, be strained to include cases
plainly omitted from the natural meaning of the words."

The comparison of the language with that of sub-rule (3) reinforces the 
conclusion that sub-rule (4) has to be understood in the natural sense. It will be 
observed that in sub-rule (3) the reference is to "a Government servant under 
suspension" while the words "under suspension", are omitted in sub-rule (4). 
Also the sub-rule (3) directs that on the order of punishment being set aside, "the 
order of his suspension shall be deemed to have continued in force" but in sub-
rule (4) it has been said that "the Government servant shall be deemed to have 
been placed under suspension". The departure made by the author in the 
language of sub-rule (4) from that of sub-rule (3) is conscious and there is no 
scope for attributing the artificial and strained meaning thereto. In the 
circumstances it is not permissible to read down the provisions as suggested. 
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We, therefore, hold that as a result of sub-rule (4) a government servant, though 
not earlier under suspension, shall also be deemed to have been placed under 
suspension by the Appointing Authority from the date of the original order of 
dismissal, provided of course, that the other conditions mentioned therein are 
satisfied."

(emphasis supplied)

28.    In the case of Nasiruddin and others vs. Sita Ram Agarwal, (2003) 2 SCC 
577, the Supreme Court arrived at the conclusion that the Court's jurisdiction to 
interpret a statute can be invoked when the same is ambiguous. It is well known 
that in a given case the court can iron out the fabric but it cannot change the texture 
of the fabric. It cannot enlarge the scope of legislation or intention when the 
language of provision is plain and unambiguous. It cannot add or subtract words 
to a statute or read something into it which is not there. It cannot re-write or recast 
legislation. It was clearly stated that where the statutory provision is plain and 
unambiguous, the court shall not interpret the same in a different manner only 
because of harsh consequences arising therefrom. The Court held as under:-

"35.   In a case where the statutory provision is plain and unambiguous, 
the court shall not interpret the same in a different manner, only because 
of harsh consequences arising therefrom. In E. Palanisamy v. 
Palanisamy (2003) 1 SCC 123, a Division Bench of this Court observed: 
(SCC p. 127, para 5) 

"The rent legislation is normally intended for the benefit of the tenants. 
At the same time, it is well settled that the benefits conferred on the 
tenants through the relevant statutes can be enjoyed only on the basis of 
strict compliance with the statutory provisions. Equitable consideration 
has no place in such matters."

***  ***  ***

 37. The court's jurisdiction to interpret a statute can be invoked when the 
same is ambiguous. It is well known that in a given case the court can 
iron out the fabric but it cannot change the texture of the fabric. It cannot 
enlarge the scope of legislation or intention when the language of the 
provision is plain and unambiguous. It cannot add or subtract words to a 
statute or read something into it which is not there. It cannot rewrite or 
recast legislation. It is also necessary to determine that there exists a 
presumption that the legislature has not used any superfluous words. It is 
well settled that the real intention of the legislation must be gathered 
from the language used. It may be true that use of the expression "shall or 
may" is not decisive for arriving at a finding as to whether the statute is 
directory or mandatory. But the intention of the legislature must be 
found out from the scheme of the Act. It is also equally well settled that 
when negative words are used the courts will presume that the intention 
of the legislature was that the provisions are mandatory in character."

(emphasis supplied)

Trinity Infrastructure (M/s) Vs. State of M.P. (FB)



29.  The Supreme Court in Maulavi Hussein Haji Abraham Umarji vs. State of 
Gujarat and another, (2004) 6 SCC 672, has held that the language employed in a 
statute is the determinative factor of legislative intent. The question is not what 
may be supposed and has been intended but what has been said. The relevant 
extract of the said judgment reads as under:-

"18.  The question is not what may be supposed and has been 
intended but what has been said. "Statutes should be construed, not as 
theorems of Euclid", Judge Learned Hand said, "but words must be 
construed with some imagination of the purposes which lie behind 
them". (See Lenigh Valley Coal Co. v. Yensavage [218 FR 547].) The 
view was reiterated in Union of India v. Filip Tiago De Gama of Vedem 
Vasco De Gama [(1990) 1 SCC 277] (SCC p. 284, para 16).

19. In D.R. Venkatachalam v. Dy. Transport Commr. [(1977) 2 SCC 
273] it was observed that courts must avoid the danger of a priori 
determination of the meaning of a provision based on their own 
preconceived notions of ideological structure or scheme into which the 
provision to be interpreted is somewhat fitted. They are not entitled to 
usurp legislative function under the disguise of interpretation.

20. While interpreting a provision the court only interprets the law 
and cannot legislate it. If a provision of law is misused and subjected to 
the abuse of the process of law, it is for the legislature to amend, modify 
or repeal it, if deemed necessary. (See CST v. Popular Trading Co. 
[(2000) 5 SCC 511]). The legislative casus omissus cannot be supplied 
by judicial interpretative process.

21.  Two principles of construction — one relating to casus 
omissus and the other in regard to reading the statute as a whole — 
appear to be well settled. Under the first principle a casus omissus 
cannot be supplied by the court except in the case of clear necessity and 
when reason for it is found in the four corners of the statute itself but at 
the same time a casus omissus should not be readily inferred and for that 
purpose all the parts of a statute or section must be construed together 
and every clause of a section should be construed with reference to the 
context and other clauses thereof so that the construction to be put on a 
particular provision makes a consistent enactment of the whole statute. 
This would be more so if literal construction of a particular clause
leads to manifestly absurd or anomalous results which could not have 
been intended by the legislature. "An intention to produce an 
unreasonable result", said Danckwerts, L.J., in Artemiou v. Procopiou 
[(1966) 1 QB 878 : (1965) 3 All ER 539 : (1965) 3 WLR 1011 (CA)] (All 
ER p. 544 I), "is not to be imputed to a statute if  there is some other 
construction available". Where to apply words literally would "defeat 
the obvious intention of the legislation and produce a wholly 
unreasonable result", we must "do some violence to the words" and so 
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achieve that obvious intention and produce a rational construction. [Per 
Lord Reid in Luke v. IRC [1963 AC 557 : (1963) 1 All ER 655 : (1963) 2 
WLR 559 (HL)] where at AC p. 577 he also observed: (All ER p. 664 I) 
"This is not a new problem, though our standard of drafting is such that it 
rarely emerges."]"

(emphasis supplied)

30.  In Nathi Devi vs. Radha Devi Gupta, (2005) 2 SCC 271, it has been 
propounded that the Courts are not concerned with the policy involved or that the 
results are injurious or otherwise, which may follow from giving effect to the 
language used. If the words are capable of one construction only then it would not 
be open to the Courts to adopt any other hypothetical construction on the ground 
that such construction is more consistent with the alleged object and policy of the 
Act. It was further held that it is equally well settled that in interpreting a statute, 
effort should be made to give effect to each and every word used by the 
Legislature. The Courts always presume that the Legislature inserted every part 
thereof for a purpose and the legislative intention is that every part of the statute 
should have effect. A construction which attributes redundancy to the legislature 
will not be accepted except for compelling reasons such as obvious drafting 
errors. The relevant extract of the decision, reads, thus:-

"13.  The interpretative function of the court is to discover the true 
legislative intent. It is trite that in interpreting a statute the court must, if 
the words are clear, plain, unambiguous and reasonably susceptible to 
only one meaning, give to the words that meaning, irrespective of the 
consequences. Those words must be expounded in their natural and 
ordinary sense. When the language is plain and unambiguous and admits 
of only one meaning, no question of construction of statute arises, for the 
Act speaks for itself. Courts are not concerned with the policy involved 
or that the results are injurious or otherwise, which may follow from 
giving effect to the language used. If the words used are capable of one 
construction only then it would not be open to the courts to adopt any 
other hypothetical construction on the ground that such construction is 
more consistent with the alleged object and policy of the Act. In 
considering whether there is ambiguity, the court must look at the statute 
as a whole and consider the appropriateness of the meaning in a 
particular context avoiding absurdity and inconsistencies or 
unreasonableness which may render the statute unconstitutional.

14.  It is equally well settled that in interpreting a statute, effort 
should be made to give effect to each and every word used by the 
legislature. The courts always presume that the legislature inserted 
every part thereof for a purpose and the legislative intention is that every 
part of the statute should have effect. A construction which attributes 
redundancy to the legislature will not be accepted except for compelling 
reasons such as obvious drafting errors. (See State of U.P. v. Dr. Vijay 
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Anand Maharaj [AIR 1963 SC 946], Rananjaya Singh v. Baijnath Singh 
[AIR 1954 SC 749] , Kanai Lal Sur v. Paramnidhi Sadhukhan [AIR 
1957 SC 907] , Nyadar Singh v. Union of India [(1988) 4 SCC 170] , J.K. 
Cotton Spg. and Wvg. Mills Co. Ltd. v. State of U.P. [AIR 1961 SC 1170] 
and Ghanshyamdas v. CST  [AIR 1964 SC 766].) 

15.  It is well settled that literal interpretation should be given to a 
statute if the same does not lead to an absurdity."

31.  The Supreme Court in Aravali Golf Club vs. Chander Hass, (2008) 1 SCC 
683 went on to the extent of holding that in the name of judicial activism Judges 
cannot cross their limits and try to take over functions which belong to another 
organ of the State. The relevant observations are:-

"17.  Before parting with this case we would like to make some 
observations about the limits of the powers of the judiciary. We are 
compelled to make these observations because we are repeatedly 
coming across cases where judges are unjustifiably trying to perform 
executive or legislative functions. In our opinion this is clearly 
unconstitutional. In the name of judicial activism judges cannot cross 
their limits and try to take over functions which belong to another organ 
of the State.

18. Judges must exercise judicial restraint and must not encroach 
into the executive or legislative domain, vide Indian Drugs & 
Pharmaceuticals Ltd. v. Workmen (2007) 1 SCC 408; and S.C. Chandra 
v. State of Jharkhand (2007) 8 SCC 279 (see concurring judgment of 
M. Katju, J.).

19. Under our Constitution, the legislature, the executive and the 
judiciary all have their own broad spheres of operation. Ordinarily it is 
not proper for any of these three organs of the State to encroach upon the 
domain of another, otherwise the delicate balance in the Constitution 
will be upset, and there will be a reaction.

20. Judges must know their limits and must not try to run the 
Government. They must have modesty and humility, and not behave like 
emperors. There is broad separation of powers under the Constitution 
and each organ of the State-the legislature, the executive and the 
judiciary -- must have respect for the other and must not encroach into 
each other's domains.

21.       The theory of separation of powers first propounded by the 
French thinker Montesquieu (in his book The Spirit of Laws) broadly 
holds the field in India too. In Chapter XI of his book The Spirit of Laws 
Montesquieu writes:

"When the legislative and executive powers are united 
in the same person, or in the same body of Magistrates, 
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there can be no liberty; because apprehensions may 
arise, lest the same monarch or senate should enact 
tyrannical laws, to execute them in a tyrannical manner.

Again, there is no liberty, if the judicial power be not 
separated from the legislative and executive. Were it joined 
with the legislative, the life and liberty of the subject would 
be exposed to arbitrary control; for the judge would be then 
the legislator. Were it joined to the executive power, the 
judge might behave with violence and oppression.

There would be an end of everything, were the same man 
or the same body, whether of the nobles or of the people, to 
exercise those three powers, that of enacting laws, that of 
executing the public resolutions, and of trying the causes 
of individuals."

32.  The similar provisions of the 1996 Rules, which are involved herein came 
up for consideration before a Five Judge Bench of this Court in Pankaj Kumar Rai 
vs. State of M.P and others, 2017 SCC Online MP 1764. The Court relying upon 
the judgment of the Supreme Court in Kailash Chandra and another vs. Mukundi 
Lal and others, (2002) 2 SCC 678 observed that a provision in the statute is not to 
be read in isolation. When the subject-matter dealt with in different sections or 
parts of the same statute is the same or similar in nature then it has to be read with 
other related provisions of the Act itself. The Bench in Pankaj Kumar Rai's case 
(supra) observed as under:-

"13. We have heard learned counsel for the parties and find that the 
"Quarry Permit" mentioned in Rule 68 third proviso is distinct from a 
"Trade quarry" granted under Rule 7 read with Rule 36 or a "Quarry 
lease" granted under Rule 6 read with Rule 18 of the Rules.....The "Trade 
quarry" is the one for which right to work is auctioned in terms of Rule 7 
read with Rule 36 as contained in Chapter VI of the Rules. The quarry 
lease is allotted under Rule 6. Thus, the quarry lease is governed by 
allotment whereas the trade quarry is allotted by auction whereas the 
quarry permit is granted for a specified period for the purposes of 
specific contract in terms of third proviso to Rule 68. ..."

33.  Considering the true meaning and effect of the Rules 6 and 7 and the 
relevant entries in the Schedule-I and II coupled with the other relevant provisions 
of the 1996 Rules, which have been discussed hereinbefore, in the light of the 
principles of interpretation laid down by the Supreme Court in the cases of 
Sankalchand Himatlal Sheth (supra), Nelson Motis (supra), Nasiruddin (supra), 
Maulavi Hussein Haji (supra), Nathi Devi (supra) and Aravali Gold Club (supra), 
it is manifest that the Rules 6 and 7 of the 1996 Rules operate in different fields 
and they cover different minerals specified in Schedule I and II and even after 
reading the said provisions together with other Rules in the 1996 Rules, no 
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likeness is established between the Mineral-G at Serial No.6 of Schedule-I and 
"Stone, Boulder, road metal Gitti, Rubble Chips etc." mentioned at Serial No.3 of 
Schedule-II. Under the entire scheme of the 1996 Rules, the quarries of Minerals 
specified at Serial No.5 of Schedule-I and Serial Nos.1 and 3 of Schedule-II 
situated in Government land alone are meant to be allotted by auction under Rule 
7 of the 1996 Rules. A perusal of Column (3)(iii) of the Table appended to Rule 6 
clearly goes to show that even the quarry of minerals specified at Serial No.3 of 
Schedule-II situated in private land is covered by Rule 6 of the 1996 Rules which 
prescribes the procedure for its grant and renewal by the Authority and not by 
auction as per Rule 7 of the 1996 Rules. The grant or renewal of quarry lease of 
Mineral-G at Serial No.6 of Schedule-I and rest of the minerals in Schedule-I and 
II (except Serial No.5 of Schedule-I and Serial No.1 and 3 of Schedule-II on the 
Government land) is governed by Rule 6 of the 1996 Rules and could not be by 
way of open auction. Since in the Table appended to the Rule 6 of the 1996 
Rules, the grant of quarry lease of certain specified minerals on the private 
land has been specifically provided at column (3) e.g. at Column 3(ii) and 
(iii) at Serial No.(1) of the Table whereby Director is the Authority to grant the 
minerals and column 3(iii), (v) of Serial No.2 of the Table where the Collector is 
the Authority, therefore, it is apparent that except the minerals mentioned in the 
said Table which are on the private land, all other minerals could be on the 
Government or private land. Thus, under Rule 6 of the 1996 Rules, the nature of 
the land has not been mentioned. Accordingly, the Question No.(I) referred, is 
answered in the negative and it is held that the grant of quarry lease for Mineral-G 
at Serial No.6 of Schedule-I which is governed by Rule 6 of the 1996 Rules, on the 
Government land, cannot be by way of open auction.

34. Since the Mineral-G at Serial No.6 of Schedule-I is specifically held to be 
covered by Rule 6 of the 1996 Rules, which admits of the quarry lease for the said 
mineral by application for grant or renewal and not by auction, therefore, there 
cannot be two processes i.e. one by open auction for Government land and another 
by way of grant for private land in respect of Mineral-G. Thus, the Question 
No.(II) referred, is also answered in the negative.

35. Adverting back to the judgment in Prathvi Infrastructure's case (supra), it 
was argued by the learned counsel for the petitioners that apart from heavy 
emphasis laid on Rule 7 and entry at Serial No.3 of Schedule-II of the 1996 Rules, 
misreading of the two judgments of the Supreme Court in Centre for PIL's case 
(supra) and Natural Resources Allocation's case (supra) has also accounted for the 
conclusion by the Division Bench at Indore that the State Government has acted 
contrary to the statutory Rules in allotting mines in question without adhering to 
the process of auction. The said submission needs to be examined in the context of 
the question No.(III) referred.
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36. The Division Bench at Indore specifically relied upon paragraphs 85, 89, 
94, 95 and 96 of the judgment in Centre for PIL's case (supra) and paragraph 188 
of the judgment in Natural Resources Allocation's case (supra) and held that the 
allocation of natural resources by taking recourse to auction is a fair and 
reasonable process and since the Rules also provide for conducting an auction, 
therefore, direction to adopt the most fair and transparent process came to be 
passed. It is, however, noticed that the judgment in Centre for PIL's case (supra) 
was the subject matter of Presidential Reference under Article 143(1) of the 
Constitution of India in Natural Resources Allocation's case (supra) for deciding 
the following question among others:-

"Question 2. Whether a broad proposition of law that only the route of 
auctions can be resorted to for disposal of natural resources does not run 
contrary to several judgments of the Supreme Court including those of 
the larger Benches?

The judgment in Centre for PIL's case (supra) i.e. 2G Case was explained 
by the Constitution Bench holding that the said judgment did not make any 
mention about auction being the only permissible and intra vires method for 
disposal of natural resources and the findings were limited to the case of spectrum. 
If the Court had actually held so, it would have found a mention in the summary at 
the end of the judgment. It was further explained that Article 14 of the Constitution 
of India does not predefine any economic policy as a constitutional mandate and 
even the mandate of Article 39(b) imposes no restrictions on the means adopted to 
subserve the public good and uses the broad term "distribution", suggesting that 
the methodology of distribution is not fixed. The relevant paragraphs from the 
Constitution Bench judgment are profitably reproduced as under:-

"On merits

*** ***  ***

67.     As already pointed out, the judgment in Centre for Public Interest 
Litigation vs. Union of India (2012) 3 SCC 1 triggered doubts about the 
validity of methods other than "auction" for disposal of natural resources 
which ultimately led to the filing of the present Reference. Therefore, 
before we proceed to answer Question 1, it is imperative to understand 
what has been precisely stated in Centre for Public Interest Litigation vs. 
Union of India (2012) 3 SCC 1 and decipher the law declared in that 
case.

*** *** ***

69. Article 141 of the Constitution lays down that the "law declared" by 
the Supreme Court is binding upon all the courts within the territory of 
India. The "law declared" has to be construed as a principle of law that 
emanates from a judgment, or an interpretation of a law or judgment by 
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the Supreme Court, upon which, the case is decided. (See Fida Hussain 
v. Moradabad Development Authority (2011) 12 SCC 615) Hence, it 
flows from the above that the "law declared" is the principle culled out 
on the reading of a judgment as a whole in light of the questions raised, 
upon which the case is decided. [Also see Ambica Quarry Works v. State 
of Gujarat [(1987) 1 SCC 213] and CIT v. Sun Engg. Works (P) Ltd. 
[(1992) 4 SCC 363]]. In other words, the "law declared" in a judgment, 
which is binding upon courts, is the ratio decidendi of the judgment. It is 
the essence of a decision and the principle upon which the case is 
decided which has to be ascertained in relation to the subject-matter of 
the decision.

*** *** ***

81. Our reading of these paragraphs suggests that the Court was not
considering the case of auction in general, but specifically evaluating the
validity of those methods adopted in the distribution of spectrum from
September 2007 to March 2008. It is also pertinent to note that reference 
to auction is made in the subsequent para 96 with the rider "perhaps". It 
has been observed that "a duly publicised auction conducted fairly and 
impartially is perhaps the best method for discharging this burden". We 
are conscious that a judgment is not to be read as a statute, but at the same 
time, we cannot be oblivious to the fact that when it is argued with 
vehemence that the judgment lays down auction as a constitutional 
principle, the word "perhaps" gains significance. This suggests that the 
recommendation of auction for alienation of natural resources was never 
intended to be taken as an absolute or blanket statement applicable 
across all natural resources, but simply a conclusion made at first blush 
over the attractiveness of a method like auction in disposal of natural 
resources. The choice of the word "perhaps" suggests that the learned 
Judges considered situations requiring a method other than auction as 
conceivable and desirable.

82. Further, the final conclusions summarised in para 102 of the 
judgment (SCC) in Centre for Public Interest Litigation vs. Union of 
India (2012) 3 SCC 1 make no mention about auction being the only 
permissible and intra vires method for disposal of natural resources; the 
findings are limited to the case of spectrum. In case the Court had 
actually enunciated, as a proposition of law, that auction is the only 
permissible method or mode for alienation/allotmen of natural 
resources, the same would have found a mention in the summary at the 
end of the judgment.

83.  Moreover, if the judgment in 2G case [Centre for Public 
Interest Litigation vs. Union of India (2012) 3 SCC 1] is to be read as 
holding auction as the only permissible means of disposal of all natural 
resources, it would lead to the quashing of a large number of laws that 
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prescribe methods other than auction e.g. the MMDR Act. While dealing 
with the merits of the Reference, at a later stage, we will discuss whether 
or not auction can be a constitutional mandate under Article 14 of the 
Constitution, but for the present, it would suffice to say that no court 
would ever implicitly, indirectly, or by inference, hold a range of laws as 
ultra vires the Constitution, without allowing every law to be tested on 
its merits. One of the most profound tenets of constitutionalism is the 
presumption of constitutionality assigned to each legislation enacted. 
We find that 2G case [Centre for Public Interest Litigation vs. Union of 
India (2012) 3 SCC 1] does not even consider a plethora of laws and 
judgments that prescribe methods, other than auction, for dispensation 
of natural resources; something that it would have done, in case it 
intended to make an assertion as wide as applying auction to all natural 
resources. Therefore, we are convinced that the observations in paras 94 
to 96 could not apply beyond the specific case of spectrum, which 
according to the law declared in 2G case [Centre for Public Interest 
Litigation vs. Union of India (2012) 3 SCC 1], is to be alienated only by 
auction and no other method.

*** *** ***

Whether "auction" a constitutional mandate

108.  Such being the constitutional intent and effect of Article 14, the 
question arises — Can auction as a method of disposal of natural 
resources be declared a constitutional mandate under Article 14 of the 
Constitution of India? We would unhesitatingly answer it in the negative 
since any other answer would be completely contrary to the scheme of 
Article 14. Firstly, Article 14 may imply positive and negative rights for 
an individual, but with respect to the State, it is only couched in negative 
terms: like an admonition against the State which prohibits the State 
from taking up actions that may be arbitrary, unreasonable, capricious or 
discriminatory. Article 14, therefore, is an injunction to the State against 
taking certain type of actions rather than commanding it to take 
particular steps. Reading the mandate of auction into its scheme would 
thus, be completely contrary to the intent of the article apparent from its 
plain language.

*** *** ***

113.  Finally,  reading auction as a constitutional  mandate would be 
impermissible because such an approach may distort another 
constitutional principle embodied in Article 39(b). The said Article 
enumerating certain principles of policy, to be followed by the State, 
reads as follows:

"39. Certain principles of policy to be followed by the State.—The 
State shall, in particular, direct its policy towards securing—
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(a) *** *** ***

(b) that the ownership and control of the material resources of the 
community are so distributed as best to subserve the common 
good;"

The disposal of natural resources is a facet of the use and distribution of 
such resources. Article 39(b) mandates that the ownership and control of 
natural resources should be so distributed so as to best subserve the 
common good. Article 37 provides that the provisions of Part IV shall 
not be enforceable by any court, but the principles laid down therein are 
nevertheless fundamental in the governance of the country and it shall be 
the duty of the State to apply these principles in making laws. Therefore, 
this Article, in a sense, is a restriction on "distribution" built into the 
Constitution. But the restriction is imposed on the object and not the 
means. The overarching and underlying principle governing 
"distribution" is furtherance of common good. But for the achievement 
of that objective, the Constitution uses the generic word "distribution". 
Distribution has broad contours and cannot be limited to meaning only 
one method i.e. auction. It envisages all such methods available for 
distribution/allocation of natural resources which ultimately subserve 
the "common good".

***	 ***	 ***

115. It can thus, be seen from the aforequoted paragraphs that the 
term "distribute" undoubtedly, has wide amplitude and encompasses all 
manners and methods of distribution, which would include classes, 
industries, regions, private and public sections, etc. Having regard to the 
basic nature of Article 39(b), a narrower concept of equality under 
Article 14 than that discussed above, may frustrate the broader concept 
of distribution, as conceived in Article 39(b). There cannot, therefore, be 
a cavil that "common good" and "larger public interests" have to be 
regarded as constitutional reality deserving actualisation.

116. The learned counsel for CPIL argued that revenue maximisation 
during the sale or alienation of a natural resource for commercial 
exploitation is the only way of achieving public good since the revenue 
collected can be channelised to welfare policies and controlling the 
burgeoning deficit. According to the learned counsel, since the best way 
to maximise revenue is through the route of auction, it becomes a 
constitutional principle even under Article 39(b). However, we are not 
persuaded to hold so. Auctions may be the best way of maximising 
revenue but revenue maximisation may not always be the best way to 
subserve public good. "Common good" is the sole guiding factor under 
Article 39(b) for distribution of natural resources. It is the touchstone of 
testing whether any policy subserves the "common good" and if it does, 
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irrespective of the means adopted, it is clearly in accordance with the 
principle enshrined in Article 39(b)."

(emphasis supplied)

The Constitution Bench in para 120 of its judgment concluded that the 
submission that any disposal of a natural resource for commercial use must be for 
revenue maximization and therefore, by auction, is neither legal nor logical and 
hence, it was held that disposal of all natural resources through auction is clearly 
not a constitutional mandate and legitimate deviations from auction are 
permissible for the purposes of disposal of natural resources. The said paragraph 
is reproduced as under:-

"120. Therefore, in conclusion, the submission that the mandate of 
Article 14 is that any disposal of a natural resource for commercial use 
must be for revenue maximisation, and thus by auction, is based neither 
on law nor on logic. There is no constitutional imperative in the matter of 
economic policies — Article 14 does not predefine any economic policy 
as a constitutional mandate. Even the mandate of Article 39(b) imposes 
no restrictions on the means adopted to subserve the public good and 
uses the broad term "distribution", suggesting that the methodology of 
distribution is not fixed. Economic logic establishes that alienation/ 
allocation of natural resources to the highest bidder may not necessarily 
be the only way to subserve the common good, and at times, may run 
counter to public good. Hence, it needs little emphasis that disposal of all 
natural resources through auctions is clearly not a constitutional 
mandate."

(emphasis supplied)

After holding so, the Constitution Bench summarized its conclusions in 
para 146 and concluded that the Court cannot mandate one method to be followed 
in all facts and circumstances. Therefore, auction, an economic choice of disposal 
of natural resources, is not a constitutional mandate. The Court can test the 
legality and constitutionality of these methods when questioned and give a 
constitutional answer as to which methods are ultra vires and intra vires the 
provisions of the Constitution. It was further propounded that the Court cannot 
and will not compare which policy is fairer than the other, but, if a policy or law is 
patently unfair to the extent that it falls foul of the fairness requirement of Article 
14 of the Constitution, the Court would not hesitate in striking it down. The 
conclusions are, thus:-

"Judicial review of policy decisions

*** *** ***

146.  To summarise in the context of the present Reference, it needs to 
be emphasised that this Court cannot conduct a comparative study of the 
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various methods of distribution of natural resources and suggest the 
most efficacious mode, if there is one universal efficacious method in 
the first place. It respects the mandate and wisdom of the executive for 
such matters. The methodology pertaining to disposal of natural 
resources is clearly an economic policy. It entails intricate economic 
choices and the Court lacks the necessary expertise to make them. As has 
been repeatedly said, it cannot, and shall not, be the endeavour of this 
Court to evaluate the efficacy of auction vis-a-vis other methods of 
disposal of natural resources. The Court cannot mandate one method to 
be followed in all facts and circumstances. Therefore, auction, an 
economic choice of disposal of natural resources, is not a constitutional 
mandate. We may, however, hasten to add that the Court can test the 
legality and constitutionality of these methods. When questioned, the 
courts are entitled to analyse the legal validity of different means of 
distribution and give a constitutional answer as to which methods are 
ultra vires and intra vires the provisions of the Constitution. 
Nevertheless, it cannot and will not compare which policy is fairer than 
the other, but, if a policy or law is patently unfair to the extent that it falls 
foul of the fairness requirement of Article 14 of the Constitution, the 
Court would not hesitate in striking it down.

***	 ***	 ***

150. In conclusion, our answer to the first set of five questions is that 
auctions are not the only permissible method for disposal of all natural 
resources across all sectors and in all circumstances.

***	 ***	 ***

J.S. Khehar, J. (concurring)— I have had the privilege of perusing the 
opinion rendered by my esteemed Brother, D.K. Jain, J. Every bit of the 
opinion (which shall hereinafter be referred to by me, as "the main 
opinion") is based on settled propositions of law declared by this Court. 
There can, therefore, be no question of any disagreement therewith. I 
fully endorse the opinion expressed therein."

(emphasis supplied)

37. We are in full agreement with the submission advanced by the learned 
counsel for the petitioners that in Prathvi Infrastructure's case (supra) there was 
no challenge to the validity of the Rules. In the absence thereof, the mandate as 
given therein was legally unfounded. The Supreme Court in Vipan Kumar Jain's 
case (supra) had laid down as under:-

"10. Finally, the courts cannot read in limitations to the jurisdiction 
conferred by statutes, in the absence of a challenge to the provision itself 
when the language of the Act clearly allows for an ostensible violation of 
the principles of natural justice including the principle that a person 
cannot be a judge in his own cause...... "
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38. Similar view was expressed by the Supreme Court in S.K. Saigal's case
(supra) with the following observations:-

"8.  We have been taken through the entire petition filed by the 
respondents herein before the Tribunal. There is not even a whisper of 
challenging the Rules as discriminatory or ultra vires much less Rule 
7(2)(b) of the Rules.

***  ***  ***

10.  It was, therefore, clearly an admitted case of the respondents by 
themselves that they had not worked for 5 years as Scientists 'B', which 
is the mandate of the Rules and, therefore, the Tribunal transgressed its 
jurisdiction granting the relief to the respondents dehors the mandate of 
the Rules. It is now settled principle of law that no mandamus can be 
issued which would be contrary to the Act and the Rules. (See State of 
U.P. vs. Harish Chandra, (1996) 9 SCC 309 and Union of India vs. Assn. 
for Democratic Reforms (2002) 5 SCC 294)."

39. Keeping in view the analysis of the judgments of the Supreme Court in
Centre for PIL's case (supra) and Natural Resources Allocation's case (supra), the 
Division Bench in Prathvi Infrastructure's case (supra) has not correctly read the 
legal conclusions enunciated by the Constitution Bench judgment of the Supreme 
Court in Natural Resources Allocation's case (supra). Thus, the Question 
No.(III) referred, stands answered accordingly.

40. As a necessary corollary, in view of the foregoing reasons, the Question 
No.(IV) with regard to correctness of the order passed by the Division Bench of 
Gwalior Bench of this Court in the case of Smt. Prabha Sharma (supra), is 
answered in the affirmative. Additionally, Division Bench at Gwalior in M/s 
Aman Stone Crusher's case (supra) has referred two questions, as reproduced in 
the earlier part of the judgment. In view of the above answers and the said 
questions overlapping with them, the same stand answered accordingly in terms 
thereof.

41. Consequently, we have no manner of doubt that the Mineral-G at Serial 
No.6 of Schedule-I governed by Rule 6 of the 1996 Rules cannot be taken for the 
"Stone, Boulder, road metal Gitti, Rubble Chips etc." mentioned at Serial No.3 of 
Schedule-II governed by Rule 7 of the 1996 Rules. Therefore, we regret our 
inability to concur with the view expressed by the Division Bench in Prathvi 
Infrastructure's case (supra) whereby it has held that grant of quarry lease for 
minor mineral stone for making Gitti by mechanical crushing (i.e. use of crusher) 
at Serial No.6 of Schedule-I would only be by way of open auction on the 
Government land and the said judgment is, thus, hereby overruled.

42. The writ petitions shall now be laid before the Division Bench for hearing 
as per Roster.

Order accordingly
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WRIT APPEAL

Before Mr. Justice Prakash Shrivastava & Mr. Justice Vivek Rusia
W.A. No. 727/2020 (Indore) decided on 21 September, 2020

STATE OF M.P. & ors.  …Appellants

Vs.

RAMESH GIR …Respondent

(Alongwith W.A. Nos. 729/2020 & 741/2020)

Panchayat Service (Gram Panchayat Secretary Recruitment and 
Conditions of Service) Rules, M.P. 2011, Rule 7 (amended) and General 
Clauses Act, M.P. 1957 (3 of 1958), Section 16 – Panchayat Secretary – 
Suspension/Dismissal – Competent Authority – Held – Even if there is no 
express provision in Rules of 2011, applying general principle of master 
servant relationship, the appointing authority has implicit power to place the 
employee under interim suspension or dismiss him – CEO being appointing 
authority can pass order of interim suspension of Gram Panchayat Secretary 
– Appeals allowed.   (Paras 11, 13, 17, 18 & 21)

iapk;r lsok ¼xzke iapk;r lfpo HkrhZ vkSj lsok dh 'krsZa½ fu;e] e-ç- 2011] 
fu;e 7 ¼la'kksf/kr½ ,oa lk/kkj.k [k.M vf/kfu;e] e-Á- 1957 ¼1958 dk 3½] /kkjk 16 & 
iapk;r lfpo & fuyacu@inP;qfr & l{ke izkf/kdkjh & vfHkfu/kkZfjr & ;fn 2011 ds 
fu;eksa esa vfHkO;Dr mica/k ugha gS] rc Hkh] ekfyd&lsod ds laca/k ds lkekU; fl)kar 
dks ykxw djrs gq,] fu;ksDrk izkf/kdkjh ds ikl] deZpkjh dks varfje fuyacu esa j[kus ;k 
mls inP;qr djus dh foof{kr 'kfDr gS & eq[; dk;Zikyd vf/kdkjh] fu;ksDrk 
izkf/kdkjh gksus ds ukrs] xzke iapk;r lfpo ds varfje fuyacu dk vkns'k ikfjr dj 
ldrk gS & vihysa eatwjA

Cases referred:

AIR 1964 SC 787, AIR 1956 SC 285, AIR 1950 FC 140, 1968 MPLJ 604.

Pushyamitra Bhargava, Addl. A.G. for the appellants.
Manoj Manav, for the respondent in W.A. No. 741/2020. 
None, for the respondent in other Writ Appeals.

O R D E R

The Order of the Court was passed by :
PRAKASH SHRIVASTAVA, J.:- This order will govern the disposal of WA 
No.727/2020, WA No.729/2020 and WA No.741/2020 since it is jointly submitted 
by learned counsel for parties that all these appeals involve common questions in 
identical fact situation.
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2.  These appeals have been filed by the State against the order of the learned 
Single Judge dated 13/2/2020 passed in WP No.18128/2019(s), WP No.15511/ 
2019(s) and WP No.27982/2019(s).

3. For convenience, facts are taken from WA No.727/2020.

4. Respondent had filed the WP No.18128/2019(s) with the plea that he was 
appointed as Panchayat Karmi in the year 2006 and was later notified as 
Panchayat Secretary of the gram panchayat in 2006 and was regularized in 2008. 
The Chief Executive Officer of Jilla Panchayat had passed the order dated 
29/7/2019 suspending the respondent on the ground of committing serious 
financial irregularities and aggrieved with this order of suspension he had filed the 
writ petition raising the plea that the order of suspension was wrongly passed. The 
appellants had filed their reply and supported the order of suspension.

5.  Learned Single Judge after hearing both the parties, by the order under 
appeal has quashed the order of suspension on the ground that the order was 
without jurisdiction as no provision exists in the rules to suspend a Panchayat 
Secretary. Learned Single Judge has opined that M.P. Panchayat Service 
(Discipline and Appeal Rules) 1999 which contain the general power to suspend 
were made applicable by unamended Rule 7 of the M.P. Panchayat Service (Gram 
Panchayat Recruitment and Conditions of Service) Rules 2011, but subsequently 
Rule 7 has been amended on 9/8/2017 and under the amended rule no such power 
of suspension exists, therefore, a Gram Panchayat Secretary cannot be suspended.

6. Learned counsel for appellants submits that the CEO of Jilla Panchayat 
being the appointing authority is competent to suspend the Panchayat Secretary. 
He further submits that by the notification dated 23/1/2020 it has been clarified 
that the CEO of the Jilla Panchayat is competent to suspend a Panchayat 
Secretary. He has also submitted that since the clarificatory circular has been 
issued to fill up the gap in the rule, therefore, it will have the binding force.

7. Learned counsel for respondent supporting the order of the learned Single 
Judge has submitted that though prior to the amendment in the Rules of 2011 there 
was a provision for suspending the Panchayat Secretary, but after the amendment 
of 2017 in Rule 7 no such provision for suspending a Panchayat Secretary exists, 
therefore, there is no power vested with the authorities to suspend a gram 
Panchayat Secretary. He has further submitted that the notification/circular dated 
23/1/2020 has no binding effect and even otherwise no such circular was in 
existence when the impugned order of suspension was passed. 

8. We have heard the learned counsel for parties and perused the record.

9. Undisputedly the services of the Gram Panchayat Secretary are governed 
by the M.P. Panchayat Service (Gram Panchayat Secretary Recruitment and 
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Conditions of Service) Rules 2011 (for short "Rules of 2011"). Schedule I of the 
Rules of 2011 clearly provides that the CEO of Jilla Panchayat is the appointing 
authority of Gram Panchayat Secretary. There is also no dispute that Rule 7 of 
Rules of 2011 prior to its amendment in 2017 contained the provision relating to 
the applicability of M.P. Panchayat Service (Discipline and Appeal Rules) 1999 
(for short "Rules of 1999") and Rule 4 of Rules of 1999 contains the provision for 
suspension of a member of panchayat service. By the amendment dated 9/8/2017, 
Rule 7 of Rules of 2011 has been substituted and the newly incorporated Rule 7 is 
silent about suspension or applicability of Rules of 1999. 

10. In the aforesaid backdrop the issue arises for consideration before this 
court as to whether a Panchayat Secretary can be suspended by the appointing 
authority in the absence and any expressed power of suspension conferred under 
the Rules of 2011 ?.

11. When the Rules are silent about power of suspension, then the general 
principle of suspension will apply. The general principle is that under the ordinary 
law of master and servant the authority which has power to appoint an employee 
has the implicit power to place him under interim suspension. Such interim 
suspension can be on account of contemplated or pending departmental enquiry 
or due to registration of the criminal case or for any other justifiable reason. Such 
suspended employee is entitled for subsistence allowance as per rules during the 
suspension period and if there is no rule governing suspension allowance, then 
full remuneration is payable. 

12.  The Constitution Bench of the Supreme Court in a case in the matter of 
R.P. Kapur Vs. Union of India & another AIR 1964 SC 787 while considering 
somewhat similar issue relating to suspension has drawn the distinction between  
permanent suspension by way of punishment and interim suspension pending the 
enquiry or a criminal case. It has been held that interim suspension order can be 
passed even though there is no specific provision to that effect in the terms of 
appointment or in the Rules. While approving the above general principle, the 
Supreme Court has held that:-

"10- Before we investigate what rights a member of the former 
Secretary of State's Services had with respect to suspension, whether 
as a punishment or pending a departmental enquiry or pending 
criminal proceedings, we must consider what rights the Government 
has in the matter of suspension of one kind or the other. The general law 
on the subject of suspension has been laid down by this Court in two 
cases, namely, Management of Hotel Imperial New Delhi v. Hotel
Workers' Union (1960) 1 SCR 476: (AIR 1959 SC 1342) and T. Cajee 
v. U. Jormanik Siem, (1961) A SCR 750: (AIR 1961 SC 276) These 
two cases lay down that it is well settled that under the ordinary law of 
master and servant the power to suspend the servant without pay could 
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not be implied as a term in an ordinary contract of service between the 
master and the servant but must arise either from an express term in the 
contract itself or a statutory provision governing such contract. It was 
further held that an order of interim suspension could be passed against 
an employee while inquiry was pending into his conduct even though 
there was no specific provision to that effect in his terms of 
appointment or in the rules. But in such a case he would be entitled to 
his remuneration for the period of his interim suspension if there is no 
statute or rule existing under which it could be withheld.

"11- The general principle therefore is that an employer can 
suspend an employee pending an enquiry into his conduct and the only 
question that can arise on such suspension will relate to the payment 
during the period of such suspension. If there is no express term in the 
contract relating to suspension and payment during such suspension or 
if there is no statutory provision in any law or rule, the employee is 
entitled to his full remuneration for the period of his interim 
suspension; on the other hand if there is a term in this respect in the 
contract or there is a provision in the statute or the rules framed 
thereunder providing for the scale of payment during suspension, the 
payment would be in accordance therewith. These general principles 
in our opinion apply with equal force in a case where the government is 
the employer and a public servant is the employee with this 
modification that in view of the peculiar structural hierarchy of 
government, the employer in the case of government, must be held to 
be the authority which has the power to appoint a public servant. On 
general principles therefore the authority entitled to appoint a public 
servant would be entitled to suspend him pending a departmental 
enquiry into his conduct or pending a criminal proceeding, which may 
eventually result in a departmental enquiry against him. This general 
principle is illustrated by the provision ins. 16 of the General Clauses 
Act, No. X of 1897, which lays down that where any Central Act or 
Regulation gives power of appointment that includes the power to 
suspend or dismiss unless a different intention appears. Though this 
provision does not directly apply in the present case, it is in consonance 
with the general law of master and servant. But what amount should be 
paid to the public servant during such suspension will depend upon the 
provisions of the statute or rule in that connection. If there is such a 
provision the payment during suspension will be in accordance 
therewith. But if there is no such provision, the public servant will be 
entitled to his full emoluments during the period of suspension. This 
suspension must be distinguished from suspension as a punishment 
which is a different matter altogether depending upon the rules in that 
behalf. On general principles therefore the government, like any other 
employer, would have a right to suspend a public servant in one of two 
ways. It may suspend any public servant pending departmental enquiry 
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or pending criminal proceedings; this may be called interim 
suspension. Or the Government may proceed to hold a departmental 
enquiry and after his being found guilty order suspension as a 
punishment if the rules so permit. This will be suspension as a penalty. 
These general principles will apply to all public servants but they will 
naturally be subject to the provisions of Art. 314 and this brings us to an 
investigation of what was the right of a member of the former 
Secretary of State's Services in the matter of suspension, whether as a 
penalty or otherwise."

13. The above general principle that the authority empowered to appoint an 
employee also has the power to suspend him has been recognized u/S.16 of the 
M.P. General Clauses Act which is para materia with Sec.16 of the Central 
General Clauses Act. Sec.16 of the M.P. General Clauses Act reads as under:-

"16-Power to appoint to include power to suspend or dismiss. - 
Where, by any enactment, a power to make any appointment is 
conferred, then unless a different intention appears, the authority for the 
time being having power to make the appointment shall also have power 
to suspend or dismiss any person appointed by it in exercise of that 
power."

14. Before the Constitution Bench of the Supreme Court in the matter of 
Pradyat Kumar Bose Vs. The Hon'ble The Chief Justice of Calcutta High Court 
AIR 1956 SC 285 the issue was in respect of the power of Chief Justice of Calcutta 
High Court to dismiss the Registrar and Accountant General of the High Court in 
the absence of the expressed provision though the Chief Justice was the 
appointing authority. The Supreme Court considering Sec.16 of the General 
Clauses Act has held that the power of "appointment" includes the power "to 
suspend or dismiss".

15. The Federal Court in the matter of Kutoor Vengayil Rayarappan Nayanar 
V. Kutoor Vengayil Valia Madhavi Amma reported in AIR 1950 FC 140 where the 
issue was in respect of power to remove a Receiver appointed u/O.40 Rule 1 of the 
CPC by considering Sec.16 of the General Clauses Act has held that:-

"The statute has codified the well understood rule of general law as 
stated by Woodroffe on Receivers, Fourth Edition, that the power to 
terminate flows naturally and as a necessary sequence from the power to 
create. In other words, it is a necessary adjunct of the power of 
appointment and is exercised as an incident to, or consequence of, that 
power; the authority to call such officer into being necessarily implies 
the authority to terminate his functions when their exercise is no longer 
necessary, or to remove the incumbent for an abuse of those functions or 
for other causes shown. It seems that it was because of this statutory rule 
based on the principles above mentioned that in O. XL, r. 1, of the Code 
of Civil Procedure no express mention was made of the power of the 
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court in respect of the removal or suspension of a receiver. The General 
Clauses Act has been enacted so as to avoid superfluity of language in 
statutes wherever it is possible to do so. The legislature instead of saying 
in O. XL, r. 1, that the court will have power to appoint, suspend or 
remove a receiver, simply enacted that wherever convenient the court 
may appoint a receiver and it was implied within that language that it 
may also remove or suspend him. If O. XL, r. 1, of the Code of Civil 
Procedure is read along with the provisions above mentioned, then it 
follows by necessary implication that the order of removal falls within 
the ambit of that rule and once that decision is reached, it becomes 
expressly appealable under the provisions of O. XLIII, r. 1(s)."

16.  The similar issue had also   earlier come up before the division bench of 
this court in the matter of Umashankar Shukla, Principal, Arts and Commerce 
College, Harda Vs. B.R. Anand, Chairman, Governing Body, Arts and Commerce 
College, Harda & Ors 1968 MPLJ 604 in respect of suspension of Principal of a 
College in the absence of the provision to suspend in terms of service contract or 
statutory provision. Hon'ble Justice G.P.Singh taking note of the general law and 
also Sec.16 of the General Clauses Act has held that the authority entitled to 
appoint a servant is also competent to suspend and dismiss him. In this regard the 
division bench has held that:-

"3. The law regarding the right of the master to suspend his 
servant and to deprive him of his remuneration is well-settled. A master 
can refuse to take work from his servant and in that sense can suspend 
him during the pendency of an enquiry against him even though there is 
no specific provision in the contract of service. But the servant remains 
entitled to his full remuneration in spite of suspension unless there is 
some contractual term or statutory provision which enables the master to 
suspend the servant without payment of salary. Management of Hotel 
Imperial, New Delhi v. Hotel Workers' Union; T Cajee v. Jormanik Siem 
and R.P.Kapur v. Union of India.

4. We now turn to the argument that the college code read along 
with Section 16 of the Madhya Pradesh General Clauses Act, 1957, 
confers power of suspension along with power to withhold pay in whole 
or in part during the period of suspension. The college, with which we 
are concerned, is affiliated to the Saugar University and is governed by 
the college code which is an Ordinance made by the Saugar University 
under the University of Saugar Act, 1946. The code having-been made 
under statutory powers has the force of law [P.R.Godh v. A.L. Pandey] 
1965 J.L.J. 513 (S.C.). The only provision in the code to which our 
attention is drawn is Clause 9 (iv) which reads as follows ;

"No disciplinary action of any kind shall be taken against the 
principal of a college by its governing body without previous 
approval of the Vice-Chancellor."
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The aforesaid provision neither expressly nor impliedly provides for 
suspension without; pay. The effect of the provision is that the governing 
body of a college can with previous approval of the Vice-Chancellor 
take disciplinary action against a principal. It is also implicit on general 
principles that the governing body will have power to suspend the 
principal during an enquiry against him. But there is nothing in the 
language of the clause from which a power to withhold pay either wholly 
or partly during the period of suspension may be spelt out. Section 1.1 of 
the Madhya Pradesh General Clauses Act, 1957, to which reference is 
made, is also of no assistance and is altogether inapplicable. The 
Madhya Pradesh General Clauses Act, 1058, applies for construing 
Madhya Pradesh Acts, Ordinances and Regulations made under the 
Constitution after the appointed day, i.e., after 1 November 1955, The 
definitions of the expressions" Madhya Pradesh Act," " Ordinance," 
"Regulation," " enactment" and " appointed day"- as contained in 
Section 2 read along with Section 31 make that position clear. By force 
of Section 31(6) the Act also applies for construction of rules, 
regulations, bylaws, orders, notifications, schemes or forms made or 
issued under a Madhya Pradesh Act. But a Madhya Pradesh Act here 
referred to is again an Act which, according to the definition contained in 
Section 2(21), is made after 1 November 1956. In our opinion, the 
Madhya Pradesh. General Clauses Act, 1957, in general or Section 16 
thereof in particular, cannot be resorted to for construing the University 
of Saugar Act, 1946, or an Ordinance made by the university under that 
Act. For construction of the University of Saugar Act, 1946, one has to 
take the assistance of the Central Provinces and Berar General Clauses 
Act, 1914. Section 15 thereof, which corresponds to Section 16 of the 
General Clauses Act, 1958, when read along with the definition 
contained in Section 2(30) applies to construction of a Madhya Pradesh 
Act enacted before 1 November 1956 ; but there is nothing in the Act to 
make Section 15 applicable for construing an Ordinance made by the 
university under the University of Saugar Act, 1946. Further neither 
Section 15 of the Central Provinces and Berar General Clauses Act, 
1914, nor 8. 16 of the Madhya Pradesh General Clauses Act, 1957, 
confer any power to suspend without pay. The language used in them 
corresponds to Section 16 of the Central Act (The General Clauses Act, 
1897) which was considered by their Lordships in R.P. Kapur's case. It 
was there observed:

"On general principles, therefore, the authority entitled to 
appoint a public servant would be entitled to suspend him 
pending a departmental enquiry into his conduct or pending a 
criminal proceeding, which may eventually result in a 
departmental enquiry against him. This general principle is 
illustrated by the provision in Section 16 of the General Clauses 
Act, 10 of 1897 which lays down that where any Central Act or 
Regulation gives power of appointment, that includes the power 
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to suspend or dismiss unless a different intention appears, 
Though this provision does not directly apply in the present 
case, it is in consonance with the general law of master and 
servant. But what amount should be paid to the public servant 
during such suspension will depend upon the provisions of the 
statute or rule in that connection. If there is such a provision, the 
payment during suspension will be in accordance therewith. 
But if there is no such provision, the public servant will be 
entitled to his full emoluments during the period of suspension."

The aforesaid observations go to show that Section 16 of the General 
Clauses Act statutorily enacts the rule of general law that the authority 
entitled to appoint a servant is also competent to suspend and dismiss 
him but the section has not the effect of providing that the servant who 
has been suspended will not be entitled to his pay. In the absence of any 
other provision depriving the servant of his pay, he will be entitled to his 
full emoluments during the period of suspension."

17.  Having regard to the aforesaid, we are of the opinion that applying the 
general principle of master servant relationship, the authority who has the power 
to appoint an employee has the implicit power to place the employee under 
interim suspension or to dismiss him. In this view of the matter even if there is no 
expressed provision in the Rules of 2011 or even if these Rules are silent about 
power of the appointing authority to suspend the CEO, then also attracting the 
general principle, the appointing authority has the power to place a Panchayat 
Secretary under interim suspension.

18. In the present case, as already mentioned above the appointing authority 
of Gram Panchayat Secretary under Rules of 2011 is the CEO of Jilla Panchayat, 
therefore, the said appointing authority also has the power to suspend or dismiss 
the Gram Panchayat Secretary. In the present case, the impugned order of interim 
suspension has been passed by the appointing authority which also provides for 
payment of suspension allowance during the suspension period, therefore, it does 
not suffer from the vice of lack of jurisdiction.

19. It is also worth noting that the State Government has published the 
notification dated 20/1/2020 in the M.P. Gazettee to the following effect:-

"No.F.10-1-2020-XXII-P.1—The State Government hereby 
makes the clarification that if it is necessary for maintaining discipline 
and control under rule 7 of the Madhya Pradesh Panchayat Service 
(Gram Panchayat Secretary Recruitment and Conditions of Service) 
Rules, 2011. The Action of suspension under the Madhya Pradesh 
Panchayat Service (Discipline and Appeal) Rules 1999 may be taken 
and Chief Executive Officer of Zilla Panchayat is competent to suspend 
the Secretary of the Gram Panchayat.
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This explanation shall be applicable from the date of enforcement of 
the Madhya Pradesh Panchayat Service (Gram Panchayat Secretary 
Recruitment and Conditions of Service) Rules, 2011."

20. The aforesaid clarificatory notification issued by the State government is 
in consonance with the general principle of implicit power to suspend, which the 
appointing authority is conferred with in the master servant relationship.

21. Having regard to the aforesaid, we are of the opinion that CEO, Jilla 
Panchayat, Ujjain was competent to suspend the appellant and the order of 
suspension dated 29/7/2019 does not suffer from the vice of lack of jurisdiction.

22. In view of the above analysis, we set aside the order of the learned Single 
Judge and dismiss the writ petitions. The Writ Appeals are accordingly allowed.

23. The signed order be placed in the record WA No.727/2020 & a copy 
whereof be placed in the record of connected WA No.729/2020 & WA 
No.741/2020.

Appeal allowed

I.L.R. [2020] M.P. 2081
WRIT PETITION 

Before Mr. Justice G.S. Ahluwalia
W.P. No. 28789/2019 (Gwalior) decided on 13 January, 2020

SUMEDHA VEHICLES PVT. LTD. (M/S) …Petitioner
Vs.
CENTRAL GOVERNMENT INDUSTRIAL
TRIBUNAL & ors.  …Respondents

A. Employees' Provident Funds and Miscellaneous Provisions Act 
(19 of 1952), Section 7-I & 7-Q – Appeal – Maintainability – Held – Order 
passed by authority u/S 7-Q of the Act of 1952 is not appealable and no appeal 
u/S 7-I would be maintainable.  (Paras 41, 42, 45 & 46)

d- deZpkjh Hkfo";&fuf/k vkSj çdh.kZ mica/k vf/kfu;e ¼1952 dk 19½] 
/kkjk 7&I o 7&Q & vihy & iks"k.kh;rk & vfHkfu/kkZfjr & izkf/kdkjh }kjk 1952 ds 
vf/kfu;e dh /kkjk 7&Q ds varxZr ikfjr fd;k x;k vkns'k vihy ;ksX; ugha rFkk /kkjk 
7&I ds varxZr dksbZ vihy iks"k.kh; ugha gksxhA

B.	 Employees' Provident Funds and Miscellaneous Provisions Act 
(19 of 1952), Section 7-Q – Interest on Delayed Payment – Appeal – Held – 
While levying interest on delayed payment made by employer, authority is 
not required to determine any disputed question of fact – Rate of interest is 
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already provided u/S 7-Q – No discretion with the authority to determine 
liability of employer – No appeal lies against order passed u/S 7-Q of the Act.   

(Para 28)

[k- deZpkjh Hkfo";&fuf/k vkSj çdh.kZ mica/k vf/kfu;e ¼1952 dk 19½] 
/kkjk 7&Q & foyafcr Hkqxrku ij C;kt & vihy & vfHkfu/kkZfjr & fu;ksDrk }kjk fd;s 
x;s foyafcr Hkqxrku ij C;kt mn~xzfgr djrs le;] izkf/kdkjh ls fdlh fookfnr rF; 
ds iz'u dk vo/kkj.k fd;k tkuk visf{kr ugha & C;kt dh nj igys ls /kkjk 7&Q esa 
micaf/kr gS & fu;ksDrk ds nkf;Ro ds vo/kkj.k gsrq izkf/kdkjh ds ikl dksbZ foosdkf/kdkj 
ugha & vf/kfu;e dh /kkjk 7&Q ds varxZr ikfjr vkns'k ds fo:) dksbZ vihy ugha 
gksxhA

C.	 Employees' Provident Funds and Miscellaneous Provisions Act 
(19 of 1952), Section 7-Q & 14-B – “Interest” & “Damages” – Held – 
“Interest” and “damages” are two different provision – “Interest” is payable 
on delayed payments without any further adjudication whereas recovery of 
“damages” is not automatic due to delayed payments of amount due but 
authority may recover damages.  (Para 34)

x- deZpkjh Hkfo";&fuf/k vkSj çdh.kZ mica/k vf/kfu;e ¼1952 dk 19½] 
/kkjk 7&Q o 14&B & **C;kt** o **{kfriwfrZ** & vfHkfu/kkZfjr & **C;kt** o **{kfriwfrZ** 
nks fHkUUk mica/k gSa & **C;kt**] fcuk fdlh vfrfjDr U;k;fu.kZ;u ds foyafcr Hkqxrkuksa 
ij ns; gS tcfd **{kfriwfrZ** dh olwyh] ns; jde ds foyafcr Hkqxrkuksa ds dkj.k vius 
vki ugha gksxh ijarq izkf/kdkjh {kfriwfrZ dh olwyh dj ldrk gSA

D.	 Constitution – Article 227 – Scope & Jurisdiction – Reliefs – 
Held –  This Court cannot travel beyond the relief prayed by petitioner. 

(Para 47)

?k- lafo/kku & vuqPNsn 227 & O;kfIr o vf/kdkfjrk & vuqrks"k & 
vfHkfu/kkZfjr & ;g U;k;ky;] ;kph }kjk fuosfnr vuqrks"k ls ijs ugha tk ldrkA

E.	 Interpretation of Statute – Held – Court cannot read anything 
into a statute provision, which is plain and unambiguous – To ascertain the 
intention of legislature, Court must see as to what has been said and what has 
not been said – Court is bound to accept the express intention of legislature.   

(Para 40)

M- dkuwu dk fuoZpu & vfHkfu/kkZfjr & U;k;ky; ,d dkuwuh mica/k esa 
dqN vkSj ugha i<+ ldrk] tks Li"V ,oa vlafnX/k gS & fo/kku eaMy ds vk'k; dks 
lqfuf'pr djus ds fy, U;k;ky; dks ns[kuk pkfg, fd D;k dgk x;k gS vkSj D;k ugha 
dgk x;k gS & U;k;ky;] fo/kku eaMy ds vfHkO;Dr vk'k; dks Lohdkj djus gsrq ck/; gSA 

Cases referred :

1980 Supp SCC 92, (2009) 10 SCC 531, (2004) 11 SCC 672, AIR 2006 Ker 
58, AIR 1998 Kerala 231, (2009) 10 SCC 123, (2013) 16 SCC 1, (2019) 9 SCC 
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508, (1993) 3 SCC 217, (2004) 2 SCC 783, (1979) 4 SCC 573, (2006) 2 SCC 670, 
(2015) 12 SCC 169, (2010) 4 SCC 653, (2010) 2 SCC 422.

D.K. Agrawal, for the petitioner.
R.K. Goyal, for the respondents.

O R D E R

G.S. AHLUWALIA, J. :- Heard on the question of admission.

2. This petition under Article 227 of the Constitution of India has been filed 
against the order dated 20-12-2019 passed by Central Government Industrial 
Tribunal-cum-Labour Court, Lucknow in Appeal No. 53/2019 by which the 
appeal filed the petitioner against the order dated 10-10-2019 passed under 
Section 7-Q of The Employees' Provident Funds and Miscellaneous Provisions 
Act, 1952, has been dismissed on the ground that it is not maintainable.

3. According to the petitioner, the necessary facts for disposal of the present 
petition in short are that the petitioner is a Private Limited Company and is 
working as an authorized dealers for Vehicles/Cars. The petitioner's establishment 
is situated at Gwalior, and the office of respondents no. 2 and 3 are also situated in 
Gwalior and the order dated 10-10-2019 was also passed at Gwalior. Thus it is 
claimed that, a part of Cause of Action has arisen within the territorial jurisdiction 
of this Court, therefore, this Court has a jurisdiction to entertain the writ petition 
against the order dated 20-12-2019 passed by CGIT-cum-Labour Court, 
Lucknow. It is not disputed by the Petitioner, that Petitioner firm is covered by the 
provisions of The Employees' Provident Funds and Miscellaneous Provisions 
Act, 1952 (In short EPF Act). It is claimed that although the petitioner had 
deposited its Provident Fund Contribution after payment of wages to its 
employees, and there was no default in deposit of contribution, however, for the 
pre-discovery period between July 2009 to April 2014, by order dated 14-12-
2016, the petitioner was saddled with the liability of Rs. 48,76,050 without there 
being any identification of the beneficiaries. It is admitted by the Petitioner, that 
the said amount was deposited by it with the responent (sic : respondent) no. 3 on 
21-3-2017, 24-8-2013,14-9-2017 and 9-10-2017 and the order dated 14-12-2016 
was never challenged by the petitioner and thus, the order dated 14-12-2016 has 
attained finality.

4.  It is the case of the petitioner, that after the deposit of amount of Rs. 
48,76,050, the petitioner was issued a composite show cause notice on 26-9-2019 
indicating that an amount of Rs. 48,76,050 is due under Section 14-B and an 
amount of Rs. 31,13,873 is due under Section 7-Q of EPF Act, and thus in all an 
amount of Rs. 79,89,923 was shown to be outstanding against the petitioner under 
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Section 14B and 7-Q of EPF Act. Along with the show cause notice, a calculation 
sheet was also supplied to the petitioner. The petitioner filed his response to the 
show cause notice.

5. The Assistant Provident Fund Commissioner (C-II), (Damages), Regional 
Office, Gwalior by order dated 10-10-2019 passed in PF/RO/GWL/MP/15995/C-
II/1327 imposed the damages of Rs. 48,76, 050 under Section 14-B of EPF Act, 
and by order dated 10-10-2019 passed in PF/RO/GWL/MP/15995/C-II/1328, 
levied the interest of Rs. 31,13,973 under Section 7-Q of EPF Act.

6. Since a composite Show Cause Notice was issued, and a joint inquiry was 
conducted, therefore, the petitioner filed a composite appeal under Section 7-I of 
EPF Act against the aforementioned two orders dated 10-10-2019.

7. It is submitted that by the impugned order dated 20-12-2019, the CGIT- 
cum-Labour Court, Lucknow passed in Appeal No. 53/2019 held that although 
the appeal filed against the order dated 10-10-2019 passed under Section 14-B of 
EPF Act is maintainable, however, the appeal filed against the order dated 
10-10-2019 passed under Section 7-Q of EPF Act has been dismissed as non-
maintainable by observing as under :

".... and held not maintainable as regards to the 
order passed u/s 7-Q of the Act."

8. It is submitted that the present petition has been filed challenging the 
dismissal of the appeal filed against the order dated 10-10-2019 passed under 
Section 7-Q of the EPF Act. 

9.  Challenging the impugned order dated 20-12-2019, it is submitted that 
different benches of CGIT have held that the appeal filed against the order passed 
under Section 7-Q of EPF Act is maintainable, and the orders passed by different 
benches of CGIT are binding on each of them. Further, it is submitted that as per 
the provisions of Section 7-A of EPF Act, it is clear that all determinations of 
moneys due from employers are determined under this Section, and any order 
passed under Section 7-A is appealable under Section 7-I of EPF Act. It is 
submitted that how much was the delay in making payment of "amount due" by 
the employer would require determination, therefore, in view of the provisions of 
Section 7-A of EPF Act, the order determining the interest payable by the 
employer is also appealable, and thus, the impugned order passed by CGIT-cum-
Labour Court, Lucknow is liable to be quashed, and the Tribunal below may be 
directed to admit the appeal filed against the order passed under Section 7-Q of 
EPF Act. It is submitted that since, a composite show cause notice was issued, 
therefore, merely because two different orders have been passed under Section 
14B and 7-Q of EPF Act, therefore, the appeal against the order passed under 
Section 7-Q of EPF Act would not become non-maintainable. It is further 

2084 I.L.R.[2020]M.P.Sumedha Vehicles Pvt. Ltd. (M/s) Vs Central Govt. Industrial Tribunal



submitted that the provisions of appeal should be construed liberally, and merely 
because Section 7-Q has not been mentioned in Section 7-I of EPF Act, therefore, 
it would not mean, that no appeal lies against the order passed under Section 7-Q 
of EPF Act. To buttress his contentions, the Counsel for the petitioner has relied 
upon the judgments passed by the Supreme Court in the case of V.C. Shukla v. 
State through CBI reported in 1980 Supp SCC 92, Super Cassettes Industries Ltd. 
v. State of U.P. reported in (2009) 10 SCC 531, P.S. Sathappan v. Andhra Bank Ltd. 
reported in (2004) 11 SCC 672 and by Kerala High Court in the case of K.V. Balan 
and another Vs. Sivagiri Sree Narayana Dharma Sanghom Trust and others 
reported in AIR 2006 Ker 58 and K. Premavalli Vs. State of Kerala reported in 
AIR 1998 Kerala 231. It is further submitted that the words " any amount due from 
an employer" occurring in Section 11(2) should not be confined to amount 
determined under Section 7-A but it should also include interest payable under 
Section 7-Q of EPF Act. To buttress his contentions, the Counsel for the petitioner 
has relied upon the judgment passed by the Supreme Court in the case of 
Maharashtra State Co-operative Bank Limited Vs. Assistant Provident Fund 
Commissioner and others reported in (2009) 10 SCC 123.

10. Per contra, the Counsel for the respondent has supported the impugned 
order and submitted that an appeal against the order passed under Section 7-Q of 
EPF Act is not maintainable and to buttress his contentions, he has relied upon the 
judgment passed by the Supreme Court in the case of Arcot Textile Mills Limited 
Vs. Regional Provident Fund Commissioner and others reported in (2013) 16 
SCC 1.

11. Heard the learned Counsel for the parties.

12. The EPF Act, is a beneficial legislation promulgated for the protection of 
the rights of the employees.

13. The Supreme Court in the case of Shree Vishal Printers Ltd. v. Provident 
Fund Commr., reported in (2019) 9 SCC 508 has held as under:

1. Welfare economics, enlightened self-interest and the pressure 
of trade unions led larger factories and establishments to 
introduce schemes that would benefit their employees, 

1including schemes like that of the provident fund. - However, 
with an increasing number of small factories and establishments 
coming into the market, the employees of such fledgling units 
remained deprived of these benefits. In order to diffuse such 
benefits in establishments across the market, the legislature 
promulgated the Employees' Provident Funds and Miscellaneous 
Provisions Act, 1952 (hereinafter referred to as "the said Act"). 
The said Act was enacted with the avowed object of providing 
for the security of workers in organised industries, in the 
absence of any social security scheme prevalent in our country.
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14. Further, while interpreting the Provisions of EPF Act, the Court is 
required to keep the objects and reasons of the Act in the mind, so that the basic 
object of the EPF Act is not frustrated. The Supreme Court in the case of   Srikanta 
Datta Narasimharaja Wodiyar v. Enforcement Officer, Mysore, reported in (1993) 
3 SCC 217 has held as under :

13. That depends, obviously, on the scheme of the Act, the 
liability it fastens on the Director of the Company and 
applicability of the penal provisions to the statutory violation or 
breach of the Scheme framed under it. But before doing so it 
may not be out of place to mention that the Act is a welfare 
legislation enacted for the benefit of the employees engaged in 
the factories and establishments. The entire Act is directed 
towards achieving this objective by enacting provisions 
requiring the employer to contribute towards Provident Fund, 
Family Pension and Insurance and keep the Commissioner 
informed of it by filing regular returns and submitting details in 
forms prescribed for that purpose. Paragraph 36-A of the 
Provident Funds Scheme framed by Central Government under 
Section 5 of the Act requires the employer in relation to a factory 
or other establishment to furnish Form 5-A mentioning details 
of its branches and departments, owners, occupiers, Directors, 
partners, Managers or any other person or persons who have 
ultimate control over the affairs of the factory or establishment. 
The purpose of giving details of the owners, occupiers and 
Directors etc. is not an empty formality but a deliberate intent to 
widen the net of responsibility on any and every one for any act 
or omission. It is necessary as well as in absence of such 
responsibility the entire benevolent scheme may stand 
frustrated. The anxiety of the legislature to ensure that the 
employees are not put to any hardship in respect of Provident 
Fund is manifest from Sections 10 and 11 of the Act. The former 
grants immunity to provident fund from being attached for any 
debt outstanding against the employee. And the latter provides 
for priority of provident fund contribution over other debts if the 
employer is adjudged insolvent or the Company is winded up. 
Such being the nature of provident fund any violation or breach 
in this regard has to be construed strictly and against the 
employer.

15.     Section 7-A, 7-I, 7-Q and 14-B of EPF Act reads as under :

7-A. Determination of moneys due from employers.—(1) 
The Central Provident Fund Commissioner, any Additional 
Central Provident Fund Commissioner, any Deputy Provident 
Fund Commissioner, any Regional Provident Fund Commissioner 
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or any Assistant Provident Fund Commissioner may, by 
order,—

(a) in a case where a dispute arises regarding the applicability 
of this Act to an establishment, decide such dispute; and

(b) determine the amount due from any employer under any 
provision of this Act, the Scheme or the Pension Scheme or the 
Insurance Scheme, as the case may be, and for any of the 
aforesaid purposes may conduct such inquiry as he may deem 
necessary. 

(2) The officer conducting the inquiry under sub-section (1) 
shall, for the purposes of such inquiry, have the same powers as 
are vested in a court under the Code of Civil Procedure, 1908, 
for trying a suit in respect of the following matters, namely:—

(a) enforcing the attendance of any person or examining him on 
oath;

(b) requiring the discovery and production of documents;

(c) receiving evidence on affidavit;

(d) issuing commissions for the examination of witnesses; 

and any such inquiry shall be deemed to be a judicial proceeding 
within the meaning of Sections 193 and 228, and for the purpose 
of Section 196 of the Indian Penal Code.

(3) No order shall be made under sub-section (1), unless the 
employer concerned is given a reasonable opportunity of 
representing his case. 

(3-A) Where the employer, employee or any other person 
required to attend the inquiry under sub-section (1) fails to 
attend such inquiry without assigning any valid reason or fails 
to produce any document or to file any report or return when 
called upon to do so, the officer conducting the inquiry may 
decide the applicability of the Act or determine the amount due 
from any employer, as the case may be, on the basis of the 
evidence adduced during such inquiry and other documents 
available on record.

(4) Where an order under sub-section (1) is passed against an 
employer ex parte, he may, within three months from the date of 
communication of such order, apply to the officer for setting 
aside such order and if he satisfies the officer that the show-
cause notice was not duly served or that he was prevented by 
any sufficient cause from appearing when the inquiry was held, 
the officer shall make an order setting aside his earlier order and 
shall appoint a date for proceeding with the inquiry: 
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Provided that no such order shall be set aside merely on the 
ground that there has been irregularity in the service of the 
show-cause notice if the officer is satisfied that the employer 
had notice of the date of hearing and had sufficient time to 
appear before the officer. 

Explanation.—Where an appeal has been preferred under this 
Act against an order passed ex parte and such appeal has been 
disposed of otherwise than on the ground that the appellant has 
withdrawn the appeal, no application shall lie under this sub-
section for setting aside the ex parte order.

(5) No order passed under this section shall be set aside on any 
application under sub-section (4) unless notice thereof has been 
served on the opposite party.

7-I. Appeals to Tribunal.— (1) Any person aggrieved by a 
notification issued by the Central Government, or an order 
passed by the Central Government or any authority, under the 
proviso to sub-section (3), or sub-section (4), of Section 1, or 
Section 3, or sub-section (1) of Section 7-A, or Section 7-B 
[except an order rejecting an application for review referred to 
in sub-section (5) thereof, or Section 7-C, or Section 14-B, may 
prefer an appeal to a Tribunal against such notification or order.

(2) Every appeal under sub-section (1) shall be filed in such 
form and manner, within such time and be accompanied by such 
fees, as may be prescribed.

7-Q. Interest payable by the employer.—The employer shall 
be liable to pay simple interest at the rate of twelve per cent per 
annum or at such higher rate as may be specified in the Scheme 
on any amount due from him under this Act from the date on 
which the amount has become so due till the date of its actual 
payment: 

Provided that higher rate of interest specified in the Scheme 
shall not exceed the lending rate of interest charged by any 
scheduled bank.

14-B. Power to recover damages.—Where an employer 
makes default in the payment of any contribution to the Fund , 
the Pension Fund or the Insurance Fund or in the transfer of 
accumulations required to be transferred by him under sub-
section (2) of Section 15 or subsection (5) of Section 17 or in the 
payment of any charges payable under any other provision of 
this Act or of any Scheme or Insurance Scheme or under any of 
the conditions specified under Section 17, the Central Provident 
Fund Commissioner or such other officer as may be authorised 
by the Central Government, by notification in the Official 
Gazette, in this behalf may recover from the employer by way of 
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penalty such damages, not exceeding the amount of arrears, as 
may be specified in the Scheme: 

Provided that before levying and recovering such damages, the 
employer shall be given a reasonable opportunity of being 
heard: 

Provided further that the Central Board may reduce or waive the 
damages levied under this section in relation to an establishment 
which is a sick industrial company and in respect of which a 
scheme for rehabilitation has been sanctioned by the Board for 
Industrial and Financial Reconstruction established under 
Section 4 of the Sick Industrial Companies (Special Provisions) 
Act, 1985 (1 of 1986), subject to such terms and conditions as 
may be specified in the Scheme.

16. From the plain reading of Section 7-Q of EPF Act, it is clear that nothing is 
required to be determined for levying the interest on late payment by the 
employer. The rate of interest is already provided in the Section and no 
discretionary power has been conferred on the authority. Thus, the only question 
which is required to be decided under Section 7-Q of EPF Act is that whether there 
was any delay on the part of the employer in depositing the amount due under this 
Act or not? If the employer succeeds in establishing that nothing was due from 
him under this Act, then there will not be any question of levying the interest and if 
it is found that certain amount was due from the employer on a particular date, and 
the same was not deposited, then the authority shall be under obligation to find out 
the date on which the amount so due from the employer was deposited and then to 
levy the interest on the delayed payment. Nothing is required to be adjudicated by 
the Authority while passing an order under Section 7-Q of the EPF Act.

17.  From the plain reading of Section 7-I of EPF Act, it is clear that no appeal 
has been provided against the order passed under Section 7-Q of EPF Act. 
However, it is submitted by the Counsel for the petitioner, that while interpreting 
the statutory provisions of Law, this Court must give a liberal meaning to the 
statutory provisions, and therefore, it should be held that when the order of 
Damages passed under Section 14-B of EPF Act has been made appealable, then 
the order passed under Section 7-Q of EPF Act is also appealable.

18. The Petitioner has relied upon the judgment passed by the Supreme Court in 
the case of P.S. Sathappan v. Andhra Bank Ltd. (Supra) in which it has been held as 
under :

68. For proper construction of Section 104 of the Code, vis-a-vis 
clause 15 of the Letters Patent, it is necessary to ascertain the 
intention of Parliament. If a right of appeal, it is trite, is a 
creature of statute, it must be governed thereby. Sub-section (2) 
of Section 104 clearly states that no appeal from an order passed 
under sub-section (1) thereof would be maintainable. Proviso 
appended to Section 104 of the Code provides for a limited right 
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of appeal in respect of clause (ff) of sub-section (1) of Section 
104 of the Code which is an indicia of the fact that such a right 
may be circumscribed. The statute has used the language in the 
negative and, thus must be construed as mandatory. In view of 
the fact that an appeal from an order specified in Section 104 of 
the Code is maintainable only thereunder and from no other it 
leads to incongruity that in the event the forum is the High Court 
the appellate judgment would be governed by clause 15 of the 
Letters Patent, but in the event the forum is the District Judge, 
the judgment would be governed by sub-section (2) of Section 
104 of the Code. If such a contention is accepted, the same 
would not only give rise to an anomalous situation which may 
be culled out from a plain reading of the said provision but also 
would give rise to different treatment to different classes of 
litigants, although a right of appeal is available to both the 
classes from orders of similar nature which possibility should, 
as far as possible, be avoided. The wordings of Section 104(2) of 
the Code, in our opinion, do not call for more than one 
interpretation. Liberal interpretation, as is well known, is the 
rule.

69. Furthermore, it is now well settled that when two 
interpretations of a statute are possible, the court may prefer and 
adopt the purposive interpretation having regard to object and 
intent thereof. (See Swedish Match AB v. Securities & Exchange 
of Board of India.)

19.  The Petitioner has relied upon the judgment passed by the Supreme Court 
in Super Cassettes Industries Ltd. (Supra) in which it has been held as under :

21. In D.N. Taneja v. Bhajan Lal a three-Judge Bench of this 
Court observed that: (SCC p. 32, para 12)

"12. ... the question whether there is a right of appeal or not will 
have to be considered on an interpretation of the provision of the 
statute and not on the ground of propriety or any other 
consideration."

22. In V.C. Shukla v. State this Court while dealing with the 
submission that right of appeal should be liberally construed 
referred (at SCC p. 128, para 42) to the observations of 
Crawford: The Construction of Statutes,

"[m]oreover, statutes pertaining to the right of appeal should be 
given a liberal construction in favour of the right, since they are 
remedial. Accordingly, the right will not be restricted or denied 
unless such a construction is unavoidable". 

and held: (SCC p. 128, para 43)
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"43. There can be no dispute regarding the correctness of the 
proposition mentioned in the statement extracted above, but 
here as the right of appeal is expressly excluded by providing 
that no appeal shall lie against an interlocutory order, it is not 
possible for us to stretch the language of the section to give a 
right of appeal when no such right has been conferred. Even the 
statement extracted above clearly says that 'the right will not be 
restricted unless such a construction is unavoidable'. In the 
instant case, in view of the non obstante clause, Section 11(1) of 
the Act cannot be construed to contain a right of appeal even 
against an interlocutory order and, therefore, the present clause 
falls within the last part of the statement of Crawford, extracted 
above."

20.  The Petitioner has relied upon the judgment passed by the Supreme Court 
in the case of V.C. Shukla v. State through CBI (Supra) in which it has been held as 
under :

42. The learned counsel for the appellant then finally submitted 
that the present statute which gives a right of appeal, should be 
liberally construed in favour of the accused so as not to deprive 
him of the right of appeal. The counts counsel relied on the 
observations of Crawford: THE CONSTRUCTION OF 
STATUTES (pp. 692- 93) which may be extracted thus:

"S. 336. Appeals.—.... Moreover, statutes pertaining to the right 
of appeal should be given a liberal construction in favour of the 
right, since they are remedial. Accordingly, the right will not be 
restricted or denied unless such a construction is unavoidable."

43. There can be no dispute regarding the correctness of the 
proposition mentioned in the statement extracted above, but 
here as the right of appeal is expressly excluded by providing 
that no appeal shall lie against an interlocutory order, it is not 
possible for us to stretch the language of the section to give a 
right of appeal when no such right has been conferred. Even the 
statement extracted above clearly says that "the right will not be 
restricted unless such a construction is unavoidable". In the 
instant case, in view of the non obstante clause Section 11(1) of 
the Act cannot be construed to contain a right of appeal even 
against an interlocutory order and, therefore, the present clause 
falls within the last part of the statement of Crawford, extracted 
above. Thus, this argument of the learned counsel also is wholly 
devoid of any substance.

21.     The Kerala High Court in the case of K.V. Balan (Supra) has held as under :
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13. Crawford on 'Construction of Statutes' states as follows : 

"......Statutes pertaining to the right of appeal should be given a 
liberal construction in favour of the right, since they are 
remedial. Accordingly, the right will not be restricted or denied 
unless such a construction is unavoidable. In a few States, 
however, where the statute pertains to appeals from interlocutory 
orders the rule of strict construction has been applied. But, there 
seems to be no real justification for this departure from the 
general rule in accord with which a liberal construction would 
be given by the Court."

(Emphasis supplied)

In Sutherland's Statutory Construction (3rd Edn., Vol. 3, para 
6807) it is said in relation to 'statutes allowing appeals' :

"Statutes giving the right of appeal are liberally construed in 
furtherance of justice, and an interpretation which will work a 
forfeiture of that right is not favoured. Thus provisions limiting 
the time for bringing an appeal are liberally interpreted so that 
the party pursuing the remedy of appeal will not be defeated on 
mere technicalities. Likewise, an interpretation limiting the 
cases from which an appeal may be brought or the persons who 
may bring an appeal is not preferred."

(Emphasis supplied)

In Premavalli v. State of Kerala (1998) 1 Ker LT 822 : (AIR 
1998 Kerala 231) (FB), a Full Bench of this Court held that even 
though right of appeal is not automatic, but, statutory, it is an 
equally well settled proposition of law that if there is a power 
conferring right of appeal, it should be read in a reasonable 
practical and liberal manner. In that case, Full Bench held that 
an appeal will lie against judgement of a single Judge rendered 
under Section 54 of the Land Acquisition Act in view of the 
Section 5(ii) of the Kerala High Court Act. The intention of the 
legislature is primarily to be gathered from the language used in 
the Statute itself as held by the Apex Court in Gwalior Rayons 
Co. Ltd. v. Custodian of Vested Forests, AIR 1990 SC 1747 at 
page 1752. Merely because the modern trend is to reduce 
appeals, we cannot ignore the clear provision under Section 5(i) 
of the Kerala High Court Act. If appeal is to be transferred as a 
policy decision specific provision like Section 100-A can be 
incorporated in CPC or suitable amendment can be made to the 
Kerala High Court Act. The Supreme Court in Commissioner of 
Sales Tax, Madhya Pradesh v. M/s. Popular Trading Company, 
AIR 2000 SC 1578 and in State of Jharkhand v. Govind Singh 
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2004 AIR SCW 6799 : AIR 2005 SC 294 held that while 
interpreting a provision, the Court only interprets the law. It is 
for the legislature to amend, modify or repeal it. By judicial 
interpretative process, Courts cannot usurp legislative powers. 
Courts cannot legislate, either creating or taking away 
substantial rights by stretching or straining piece of legislation 
as held by the Apex Court in Sri Ram Saha v. State of West 
Bengal, 2004 AIR SCW 5807 : AIR 2004 SC 5080, para 18. As 
observed by Gejendra Gadkar, J. in Kanai Lal Sur v. Paramnidhi 
Sadhukhan, AIR 1957 SC 907 'he words used in the material 
provisions of the Statute must be interpreted in their plain 
grammatical meaning and it is only when such words are 
capable of two constructions that the question of giving effect to 
the policy or object of the Act can legitimately arise'. When 
Section 5(i) clearly provides for appeal from orders, it cannot be 
stated that no appeal will lie from the adjudicated 'order' under 
Section 24, CPC, of the single Judge to the Division Bench. 
Merely because no appeal is provided from the order of District 
Court under Section 24, CPC, it cannot be stated that right of 
appeal given under Section 5(i) should be denied despite the 
clear wordings used in that section, if the District Court passes 
an illegal order, parties can approach the High Court under 
Article 227 of the Constitution of India.

22. The Kerala High Court in the case of K.Premavalli (Supra) has held as 
under :

21 . The principle that is deducible from the above mentioned 
decisions is that unless there is express or implied bar curtailing 
the right of appeal, the Court should always uphold the right of 
appeal. As held by the Supreme Court in C. I. T., A. P. v. Ashoka 
Engg. Co., 1993 Supp (1) SCC 754 : (AIR 1993 SC 858), it is an 
equally well-settled proposition of law that, if there is a 
provision, conferring a right of appeal, it should be read in a 
reasonable, practical and liberal manner. In Salimuddin 
Ahammed v. Rahim Sheik, AIR 1926 Cal 1113, it was pointed 
out that in a matter which relates to the curtailment of the right 
of appeal, if there is slightest doubt in one's mind, the benefit of 
that doubt should go to the party who seeks to appeal.

23. Thus, by relying upon the aforementioned judgments, the Counsel for the 
petitioner has submitted that unless there is an express bar curtailing the right of 
appeal, the Court should always uphold the right of appeal. Since, in Section 7-I of 
EPF Act, there is no specific bar curtailing the right of appeal against the order 
passed under Section 7-Q of EPF Act, therefore, it should be held that the order 
under Section 7-Q of EPF is appealable.
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24. Considered the submissions made by the Counsel for the Petitioner.

25. In the case of K. Premavalli (Supra) it has been held by Kerala High Court, 
that unless and until there is express or implied bar cutrailing the right of appeal, 
the Court should always uphold the right of appeal.

26. In the case of Super Cassettes Industries Ltd. (Supra) it has been held by 
the Supreme Court as under :

23. It is well known that the right of appeal is not a natural or 
inherent right. It cannot be assumed to exist unless expressly 
provided for by statute. Being a creature of statute, remedy of 
appeal must be legitimately traceable to the statutory provisions. 
It is true that mere omission or error in quoting the provisions 
would not affect the maintainability of appeal, if otherwise, the 
order impugned is amenable to appeal.

27. As already pointed out, Order passed under Section 7-Q of EPF Act, has 
not been made appealable under Section 7-I of EPF Act. However, it is the 
contention of the Counsel for the petitioner, that non-mentioning of Section 7-Q 
in Section 7-I would not make the order under Section 7-Q non-appealable and 
considering the stakes and rights of the employer, specifically when the 
determination is done under Section 7-A of EPF Act, and since, the order under 
Section 7-A of EPF Act is appealable, therefore, the appeal would lie against the 
order passed under Section 7-Q of EPF Act.

28. As already held in the previous paragraph, that while levying interest on 
the delayed payment made by the employer, the authority is not required to 
determine any disputed fact, because, the rate of interest is already provided under 
Section 7-Q of EPF Act, and no discretion has been given to the Authority. Once, 
the liability is assessed by the Authority, then for levying the interest, only period 
of delay committed by the employer is to be seen. The date on which the amount 
became due is already determined while determining the liability of the employer 
and therefore, only the date on which the amount is deposited is to be ascertained. 
Thus, for levying the interest, the authority is not required to determine any 
disputed question of fact, but is merely required to consider two dates i.e., when 
the amount became due and the date on which the amount was deposited. 
Therefore, it cannot be said that the order under Section 7-Q of EPF Act, is passed 
after determining the money due from employer.

29.  The Supreme Court in the case of Arcot (Supra) has held as under :

34. Regard being had to the discussions made and the law stated 
in the field, we are of the considered opinion that natural justice 
has many facets. Sometimes, the said doctrine applied in a 
broad way, sometimes in a limited or narrow manner. Therefore, 
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there has to be a limited enquiry only to the realm of 
computation which is statutorily provided regard being had to 
the range of delay. Beyond that nothing is permissible. We are 
disposed to think so, for when an independent order is passed 
making a demand, the employer cannot be totally remediless 
and would have no right even to file an objection pertaining to 
computation. Hence, we hold that an objection can be filed 
challenging the computation in a limited spectrum which shall 
be dealt with in a summary manner by the competent authority.

30.  So far as the order under Section 14-B of EPF Act is concerned, the nature 
of the said order is different. Section 14-B speaks about "Damages".

31. The Supreme Court in the case of Karnataka Rare Earth v. Deptt. of Mines 
& Geology, reported in (2004) 2 SCC 783 has held as under :

13. A penal statute or penal law is a law that defines an offence 
and prescribes its corresponding fine, penalty or punishment. 
(Black's Law Dictionary, 7th Edn., p. 1421.) Penalty is a liability 
composed (sic imposed) as a punishment on the party 
committing the breach. The very use of the term "penal" is 
suggestive of punishment and may also include any extraordinary 
liability to which the law subjects a wrongdoer in favour of the 
person wronged, not limited to the damages suffered. (See 
Aiyar, P. Ramanatha: The Law Lexicon, 2nd Edn., p. 1431.)

*      *      *      *

18. ......... An order imposing penalty for failure to carry out the 
statutory obligation is the result of a quasi-criminal proceeding 
and penalty will not ordinarily be imposed unless the party 
obliged has either acted deliberately in defiance of law or was 
guilty of contumacious or dishonest conduct or acted in 
conscious disregard of its obligation. Penalty will also not be 
imposed merely because it is lawful to do so. In spite of a 
minimum penalty prescribed, the authority competent to impose 
the penalty may refuse to impose penalty if the breach 
complained of was a technical or venial breach or flew from a 
bona fide though mistaken belief."

32. The  Supreme Court in the case of Srikanta Datta Narasimharaja  
Wodiyar  v. Enforcement  Officer, Mysore, reported in (1993) 3 SCC 217 has held 
as under : 

13.  That depends, obviously, on the scheme of the Act, the 
liability it fastens on the Director of the Company and 
applicability of the penal provisions to the statutory violation or 
breach of the Scheme framed under it. But before doing so it 
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may not be out of place to mention that the Act is a welfare 
legislation enacted for the benefit of the employees engaged in 
the factories and establishments. The entire Act is directed 
towards achieving this objective by enacting provisions requiring 
the employer to contribute towards Provident Fund, Family 
Pension and Insurance and keep the Commissioner informed of 
it by filing regular returns and submitting details in forms 
prescribed for that purpose. Paragraph 36-A of the Provident 
Funds Scheme framed by Central Government under Section 5 
of the Act requires the employer in relation to a factory or other 
establishment to furnish Form 5-A mentioning details of its 
branches and departments, owners, occupiers, Directors, 
partners, Managers or any other person or persons who have 
ultimate control over the affairs of the factory or establishment. 
The purpose of giving details of the owners, occupiers and 
Directors etc. is not an empty formality but a deliberate intent to 
widen the net of responsibility on any and every one for any act 
or omission. It is necessary as well as in absence of such 
responsibility the entire benevolent scheme may stand frustrated. 
The anxiety of the legislature to ensure that the employees are 
not put to any hardship in respect of Provident Fund is manifest 
from Sections 10 and 11 of the Act. The former grants immunity 
to provident fund from being attached for any debt outstanding 
against the employee. And the latter provides for priority of 
provident fund contribution over other debts if the employer is 
adjudged insolvent or the Company is winded up. Such being 
the nature of provident fund any violation or breach in this 
regard has to be construed strictly and against the employer.

33.  The Supreme Court in the case of Organo Chemical Industries v. Union of 
India, reported in (1979) 4 SCC 573 has explained "Damages" as under :

13. The contention that Section 14-B confers unguided and 
uncontrolled discretion upon the Regional Provident Fund 
Commissioner to impose such damages "as he may think fit" is, 
therefore, violative of Article 14 of the Constitution, cannot be 
accepted. Nor can it be accepted that there are no guidelines 
provided for fixing the quantum of damages. The power of the 
Regional Provident Fund Commissioner to impose damages 
under Section 14-B is a quasi-judicial function. It must be 
exercised after notice to the defaulter and after giving him a 
reasonable opportunity of being heard. The discretion to award 
damages could be exercised within the limits fixed by the 
statute. Having regard to the punitive nature of the power 
exercisable under Section 14-B and the consequences that ensue 
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therefrom, an order under Section 14-B must be a "speaking 
order" containing the reasons in support of it. The guidelines are 
provided in the Act and its various provisions, particularly in the 
word "damages" the liability for which in Section 14-B arises, 
on the "making of default". While fixing the amount of 
damages, the Regional Provident Fund Commissioner usually 
takes into consideration, as he has done here, various factors viz. 
the number of defaults, the period of delay, the frequency of 
defaults and the amounts involved. The word "damages" in 
Section 14-B lays down sufficient guidelines for him to levy 
damages.

14. Learned counsel for the petitioners, however, contends that 
in the instant case, the period of arrears varies from less than one 
month to more than 12 months and, therefore, the imposition of 
damages at the flat rate of hundred per cent for all the defaults 
irrespective of their duration, is not only capricious but 
arbitrary. The submission is that if the intention of the legislature 
was to make good the loss caused by default of an employer, 
there could be no rational basis to quantify the damages at 
hundred per cent in case of default for a period less than one 
month and those for a period more than 12 months. It is urged 
that the fixation of upper limit at hundred per cent is no 
guideline. If the object of the legislation is to be achieved, the 
guidelines must specify a uniform method to quantify damages 
after considering all essentials like loss or injury sustained, the 
circumstances under which the default occurred, negligence, if 
any, etc. It is said that the damages under Section 14-B, which is 
the pecuniary reparation due, must be corelated to all these 
factors. In support of his contention, he drew our attention to 
Section 10-F of the Coal Mines Provident Fund and Bonus 
Schemes Act, 1958, which uses the words "damages not 
exceeding twenty-five per cent" like Section 14-B of the. Act, 
and also to a tabular chart provided under that Act itself showing 
that the amount of damages was corelated to the period of 
arrears. We regret, we cannot appreciate this line of reasoning. 
Section 10-F of the Act of 1958 came up for consideration 
before this Court in Commissioner of Coal Mines Provident 
Fund, Dhanbad v. J.P. Lalta. This Court observed, firstly, that 
the determination of damages is not 'an inflexible application of 
a rigid formula: and secondly, the words "as it may think fit to 
impose" show that the authority is required to apply its mind to 
the facts and circumstances of the case. The contention that in 
the absence of any guidelines for the quantification of damages, 

2097I.L.R.[2020]M.P. Sumedha Vehicles Pvt. Ltd. (M/s) Vs Central Govt. Industrial Tribunal



Section 14-B is violative of Article 14 of the Constitution, must, 
therefore, fail.

* * * * *

38. What do we mean by "damages"? The expression 
"damages" is neither vague nor over-wide. It has more than one 
signification but the precise import in a given context is not 
difficult to discern. A plurality of variants stemming out of a 
core concept is seen in such words as actual damages, civil 
damages, compensatory damages, consequential damages, 
contingent damages, continuing damages, double damages, 
excessive damages, exemplary damages, general damages, 
irreparable damages, pecuniary damages, prospective damages, 
special damages, speculative damages, substantial damages, 
unliquidated damages. But the essentials are (a) detriment to 
one by the wrongdoing of another, (b) reparation awarded to the 
injured through legal remedies, and (c) its quantum being 
determined by the dual components of pecuniary compensation 
for the loss suffered and often, not always, a punitive addition as 
a deterrent-cum-denunciation by the law. For instance, 
"exemplary damages" are damages on an increased scale, 
awarded to the plaintiff ever and above what will barely 
compensate him for his property loss, where the wrong done to 
him was aggravated by circumstances of violence, oppression, 
malice, fraud, or wanton and wicked conduct on the part of the 
defendant, and are intended to solace the plaintiff for mental 
anguish, laceration of his feelings, shame, degradation, or other 
aggravations of the original wrong, or else to punish the 
defendant for his evil behavior or to make an example of him, 
for which reason they are also called "punitive" or "punitory" 
damages or "vindictive" damages, and (vulgarly) "smart-
money". It is sufficient for our present purpose to state that the 
power conferred to award damages is delimited by the content 
and contour of the concept itself and if the Court finds the 
Commissioner travelling beyond, the blow will fall. Section 14-
B is good for these reasons.

* * * * *

40. The measure was enacted for the support of a weaker sector 
viz. the working class during the superannuated winter of their 
life. The financial reservoir for the distribution of benefits is 
filled by the employer collecting, by deducting from the 
workers' wages, completing it with his own equal share and duly 
making over the gross sums to the Fund. If the employer 
neglects to remit or diverts the moneys for alien purposes the 

2098 I.L.R.[2020]M.P.Sumedha Vehicles Pvt. Ltd. (M/s) Vs Central Govt. Industrial Tribunal



Fund gets dry and the retirees are denied the meagre support 
when they most need it. This prospect of destitution demoralises 
the working class and frustrates the hopes of the community 
itself. The whole project gets stultified if employers thwart 
contributory responsibility and this wider fall-out must colour, 
the concept of "damages" when the court seeks to define its 
content in the special setting of the Act. For, judicial 
interpretation must further the purpose of a statute. In a different 
context and considering a fundamental treaty, the European 
Court of Human Rights, in the Sunday Times Case, observed: 
"The Court must interpret them in a way that reconciles them as 
far as possible and is most appropriate in order to realise the aim 
and achieve the object of the treaty." 

41. A policy-oriented interpretation, when a welfare legislation 
falls for determination, especially in the context of a developing 
country, is sanctioned by principle and precedent and is implicit 
in Article 37 of the Constitution since the judicial branch is, in a 
sense, part of the State. So it is reasonable to assign to "damages" a 
larger, fulfilling meaning.

34. Thus, it is clear that EPF Act is a beneficial Act for the protection of the 
employees. The "Interest" and "Damages" are two different provisions. "Interest" 
is payable on delayed payment without any further adjudication, whereas the 
recovery of "Damages" is not automatic due to delayed payment of amount due, 
but the authority may recover damages.

35. Since, the EPF Act is a beneficial Legislation for the employees and 
damages have been provided under Section 14-B of EPF Act, then the question for 
consideration is that whether the Legislation has deliberately omitted the Section 
7-Q from the provision of appeal as provided under Section 7-I of EPF Act or this 
Court can hold that although the Section 7-Q of EPF Act has been omitted in 
Section 7-I of EPF Act, but still an appeal would lie against the order passed under 
Section 7-Q of EPF Act?

36. The Supreme Court in the case of  Vemareddy Kumaraswamy Reddy v. 
State of A.P., reported in (2006) 2 SCC 670 has held as under :

16. Words and phrases are symbols that stimulate mental 
references to referents. The object of interpreting a statute is to 
ascertain the intention of the legislature enacting it. (See 
Institute of Chartered Accountants of India v. Price Waterhouse.) 
The intention of the legislature is primarily to be gathered from 
the language used, which means that attention should be paid to 
what has been said as also to what has not been said. As a 
consequence, a construction which requires for its support, 
addition or substitution of words or which results in rejection of 
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words as meaningless has to be avoided. As observed in 
Crawford v. Spoone, courts cannot aid the legislatures' defective 
phrasing of an Act, we cannot add or mend, and by construction 
make up deficiencies which are left there. (See State of Gujarat 
v. Dilipbhai Nathjibhai Patel.) It is contrary to all rules of 
construction to read words into an Act unless it is absolutely 
necessary to do so. [See Stock v. Frank Jones (Tipton) Ltd.] 
Rules of interpretation do not permit courts to do so, unless the 
provision as it stands is meaningless or of doubtful meaning. 
Courts are not entitled to read words into an Act of Parliament 
unless clear reason for it is to be found within the four corners of 
the Act itself. (Per Lord Loreburn, L.C. in Vickers Sons and 
Maxim Ltd. v. Evans quoted in Jumma Masjid v. Kodimaniandra 
Deviah.)

17. The question is not what may be supposed and has been 
intended but what has been said. "Statutes should be construed 
not as theorems of Euclid", Judge Learned Hand said, "but 
words must be construed with some imagination of the purposes 
which lie behind them". (See Lenigh Valley Coal Co. v. 
Yensavage.) The view was reiterated in Union of India v. Filip 
Tiago De Gama of Vedem Vasco De Gama (SCC p. 284, para 
16).

18. In D.R. Venkatachalam v. Dy. Transport Commr. it was 
observed that courts must avoid the danger of a priori 
determination of the meaning of a provision based on their own 
preconceived notions of ideological structure or scheme into 
which the provision to be interpreted is somewhat fitted. They 
are not entitled to usurp legislative function under the disguise 
of interpretation.

19. While interpreting a provision the court only interprets the 
law and cannot legislate it. If a provision of law is misused and 
subjected to the abuse of process of law, it is for the legislature to 
amend, modify or repeal it, if deemed necessary. (See CST v. 
Popular Trading Co.) The legislative casus omissus cannot be 
supplied by judicial interpretative process. (See Maulavi 
Hussein Haji Abraham Umarji v. State of Gujarat and State of 
Jharkhand v. Govind Singh.)

37.  The Supreme Court in the case of Smita Subhash Sawant v. Jagdeeshwari 
Jagdish Amin, reported in (2015) 12 SCC 169 has held as under :

31. It is a settled principle of rule of interpretation that the court 
cannot read any words which are not mentioned in the section 
nor can substitute any words in place of those mentioned in the 
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section and at the same time cannot ignore the words mentioned 
in the section. Equally well-settled rule of interpretation is that 
if the language of a statute is plain, simple, clear and 
unambiguous then the words of a statute have to be interpreted 
by giving them their natural meaning. (See Principles of 
Statutory Interpretation by G.P. Singh, 9th Edn., pp. 4445.) Our 
interpretation of Section 33(1) read with Section 28(k) is in the 
light of this principle.

38.  The Supreme Court in the case of Mohd. Shahabuddin v. State of Bihar, 
reported in (2010) 4 SCC 653 has held as under :

179. Even otherwise, it is a well-settled principle in law that the 
court cannot read anything into a statutory provision which is 
plain and unambiguous. The language employed in a statute is a 
determinative factor of the legislative intent. If the language of 
the enactment is clear and unambiguous, it would not be proper 
for the courts to add any words thereto and evolve some 
legislative intent, not found in the statute. Reference in this 
regard may be made to a recent decision of this Court in Ansal 
Properties & Industries Ltd. v. State of Haryana.

180. Further, it is a well-established principle of statutory 
interpretation that the legislature is specially precise and careful 
in its choice of language. Thus, if a statutory provision is 
enacted by the legislature, which prescribes a condition at one 
place but not at some other place in the same provision, the only 
reasonable interpretation which can be resorted to by the courts 
is that such was the intention of the legislature and that the 
provision was consciously enacted in that manner. In such 
cases, it will be wrong to presume that such omission was 
inadvertent or that by incorporating the condition at one place in 
the provision the legislature also intended the condition to be 
applied at some other place in that provision. 

39.  The Supreme Court in the case of Union of India v. Kartick Chandra Mondal, 
reported in (2010) 2 SCC 422 has held as under :

15. Even otherwise, it is a well-settled principle in law that the 
court cannot read anything into a statutory provision which is 
plain and unambiguous. The language employed in a statute is 
the determinative factor of the legislative intent. If the language 
of the enactment is clear and unambiguous, it would not be 
proper for the courts to add any words thereto and evolve some 
legislative intent not found in the statute. Reference in this 
regard may be made to the recent decision of this Court in Ansal 
Properties and Industries Ltd. v. State of Haryana.
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40.  Thus, it is clear that while interpreting a statute, the Court cannot read 
anything into a statutory provision, which is plain and unambigous. In order to 
ascertain the intention of the legislation, the Court must pay attention to what has 
been said and what has not been said. Therefore, the primary test is the language 
used in the Act, and if the same is plain and unambigous, then the Court is bound to 
accept the express intention of the Legislature. Further, the Act should be read in a 
manner so as to do justice to the parties.

41. Considering the nature of orders to be passed under Section 7-Q and 
Section 14-B of EPF Act, as well as considering the fact that no discretion has 
been given to the Authority under Section 7-Q of EPF Act, whereas the Damages 
under Section 14-B of EPF Act, may be recovered, this Court is of the considered 
opinion, that the Legislature after considering the reasons and object of the EPF 
Act, as well as after considering the Beneficial nature of the Act, has deliberately 
omitted the Section 7-Q from Section 7-I of EPF Act. Therefore, this Court by 
giving a liberal interpretation, cannot hold that the order passed under Section 7-Q 
of EPF Act, is also appealable. Further the Supreme Court in the case of Arcot 
(Supra) has held as under :

21. At this stage, it is necessary to clarify the position of law 
which does arise in certain situations. The competent authority 
under the Act while determining the monies due from the 
employee shall be required to conduct an inquiry and pass an 
order. An order under Section 7-A is an order that determines the 
liability of the employer under the provisions of the Act and 
while determining the liability the competent authority offers an 
opportunity of hearing to the establishment concerned. At that 
stage, the delay in payment of the dues and component of 
interest are determined. It is a composite order. To elaborate, it is 
an order passed under Sections 7-A and 7-Q together. Such an 
order shall be amenable to appeal under Section 7-I. The same is 
true of any composite order a facet of which is amenable to 
appeal and Section 7-I of the Act. But, if for some reason when 
the authority chooses to pass an independent order under 
Section 7-Q the same is not appealable. 

(Underline supplied)

42. Thus, this Court is of the considered opinion, that the order passed under 
Section 7-Q of EPF Act is not appealable, and no appeal under Section 7-I of EPF 
Act, would be maintainable.

43. There is another aspect of the matter. According to the petitioner himself, 
an order under Section 7-A of EPF Act was passed on 14-12-1996 and the 
petitioner was saddled with the liability of Rs. 48,76,050/- for the period between 
July 2009 to April 2014. According to the petitioner himself, the said amount was 
deposited by the petitioner in installments on 21-3-2017, 24-8-2013,14-9-2017 
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and 9-10-2017. Thus, the petitioner himself has admitted that there was delay in 
deposit of "money due from the employer/petitioner". Under these circumstances, 
nothing was left for the competent authority to determine for recovery of interest 
from the employer under Section 7-Q of EPF Act. Further more, the order dated 
14-12-1996 passed by the competent authority under Section 7-A of EPF Act was 
never challenged and it has attained finality.

44. It is further submitted by the Counsel for the petitioner, that since, 
different benches of CGIT-cum-Labour Court have entertained the appeal against 
the order passed under Section 7-Q of EPF Act, therefore, the impugned order 
dated 10-10-1996 is bad. Considered the submissions made by the Counsel for the 
petitioner. The Counsel could not point out any provision which makes the orders 
passed by CGIT binding on all the benches of CGIT. Further, any order passed by 
different benches of CGIT are not binding on this Court. Even otherwise, this 
Court after considering various provisions of Statute, has already come to a 
conclusion that no appeal lies against the order passed by the authority under 
Section 7Q of EPF Act.

45. Merely because a composite show cause notice under Section 14-B and 
7-Q of EPF Act was issued to the petitioner, would not make any difference, 
because no prejudice has been claimed by the petitioner. A separate order dated 
10-10-1996 (Page 88) has been passed under Section 7-Q of EPF Act.

46. Accordingly, it is held that no appeal lies against the order passed under 
Section 7-Q of EPF Act. Therefore, the appeal filed by the petitioner against the 
order dated 10-10-2019 passed by Asstt. Provident Fund Commissioner (C-II) 
(Damages), Regional Office, Gwalior under Section 7-Q of EPF Act was not 
maintainable, and the Central Govt. Industrial Tribunal-cum-Labour Court, 
Lucknow by its order dated 20-12-2019 passed in Appeal No. 53/2019 has rightly 
held that the appeal filed against the order passed under Section 7-Q of EPF Act is 
not maintainable.

47. The Counsel for the petitioner has tried to assail the impugned order on 
merits. However, the petitioner has not challenged the correctness of the order 
dated 20-12-2019 passed by CGIT-cum-Labour Court, Lucknow on merits. It is 
well established principle of law, that this Court cannot travel beyond the relief 
prayed by the Petitioner.

48.     Accordingly, this petition fails and is hereby Dismissed without any 
order as to costs.

Petition dismissed
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WRIT PETITION 

Before Mr. Justice Sujoy Paul
W.P. No. 27106/2018 (Jabalpur) decided on 20 August, 2020

VIRENDRA JATAV  …Petitioner                      

Vs.

STATE OF M.P. & ors.           …Respondents

A. Service Law – Recruitment – Post of Constable – 'Suitability' & 
'Eligibility' –– Judicial Review – Petitioner though selected was declared 
unsuitable – Held – Although petitioner acquitted for charge u/S 376 IPC, it 
does not give him any right to be appointed even if he is selected – Employer 
carry the discretion to examine “suitability” considering nature of job, 
duties, department, status of post, nature of accusation and his acquittal etc – 
Ultimate decision which is an opinion of employer is beyond the scope of 
Judicial review – “Eligibility is subjected to judicial review but “suitability” 
is not – Petitioner failed to establish any manifest, procedural impropriety in 
decision making process – No malafide established – No breach of any 
circular/Rules – Petition dismissed.           (Paras 20, 23, 28 & 29)

d- lsok fof/k & HkrhZ & vkj{kd dk in & *mi;qDrrk* o *ik=rk* & 
U;kf;d iqufoZyksdu & ;|fi ;kph dk p;u fd;k x;k Fkk mls vuqi;qDr ?kksf"kr fd;k 
x;k & vfHkfu/kkZfjr & ;|fi ;kph dks /kkjk 376 Hkk-na-la- ds varxZr vkjksi ls nks"keqDr 
fd;k x;k Fkk] p;fur gks tkus ij Hkh] mls fu;qfDr dk dksbZ vf/kdkj ugha feyrk & 
fu;ksDrk] dk;Z dk Lo:i] drZO;] foHkkx] in dh izkfLFkfr] vkjksiksa dk Lo:i ,oa mldh 
nks"keqfDr bR;kfn dk fopkj djrs gq, **mi;qDrrk** dk ijh{k.k djus dk foosdkf/kdkj 
j[krk gS & vafre fofuf'p;] tks fd fu;ksDrk dh ,d jk; gS] U;kf;d iqufoZyksdu dh 
O;kfIr ls ijs gS & **ik=rk**] U;kf;d iqufoZyksdu ds v/khu gS fdarq **mi;qDrrk** ugha & 
;kph] fofu'p; djus dh izfØ;k esa fdlh izdV] izfØ;kRed vukSfpR; LFkkfir djus esa 
vlQy jgk & dksbZ dnk'k; LFkkfir ugha & fdlh ifji=@fu;eksa dk Hkax ugha & 
;kfpdk [kkfjtA 

B. Constitution – Article 226 – Recruitment – Suitability – Judicial 
Review – Scope – Held – Apex Court concluded that in respect of decisions of 
expert bodies like Selection Committee, scope of judicial review is extended 
to examine existence of bias, malafide and arbitrariness whereas in case of 
decision of Screening Committee, scope is confined to existence of malafide 
only – In instant case, decision of Screening Committee is final unless 
malafide established – Court cannot sit in appeal and examine the decision of 
screening committee regarding suitability of candidate.  (Para 27 & 28)
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[k- lafo/kku & vuqPNsn 226 & HkrhZ & mi;qDrrk & U;kf;d iqufoZyksdu 
& O;kfIr & vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k fd fo'ks"kK fudk;ksa ds 
fofu'p;ksa ds laca/k esa] tSls fd p;u lfefr] U;kf;d iqufoZyksdu dh O;kfIr i{kikr] 
dnk'k; ,oa euekusiu dh fo|ekurk ds ijh{k.k dh lhek rd gksrh gS tcfd Nkuchu 
lfefr ds fofu'p; ds izdj.k esa O;kfIr dsoy dnk'k; dh fo|ekurk rd lhfer gS & 
orZeku izdj.k esa] Nkuchu lfefr dk fofu'p; vafre gS tc rd fd dnk'k; LFkkfir 
ugha gksrk & U;k;ky;] vH;FkhZ dh mi;qDrrk ds laca/k esa vihy lquus ugha cSB ldrk 
rFkk Nkuchu lfefr ds fofu'p; dk ijh{k.k ugha dj ldrkA

C.  Service Law – Recruitment – Suitability – Parameters – Held – 
For judging 'suitability', no strict parameters can be reduced in writing with 
accuracy and precision – It varies from post to post and from department to 
department – A candidate after acquittal, in one department which is only 
doing ministerial job may be treated as 'suitable' whereas for another 
department/post, considering the nature of job may be treated as 
'unsuitable'.                 (Para 20)

x- lsok fof/k & HkrhZ & mi;qDrrk & ekin.M & vfHkfu/kkZfjr & 
*mi;qDrrk* ij[kus gsrq fdlh dBksj ekin.M dks 'kq)rk ,oa ;FkkFkZrk ds lkFk fyf[kr 
:i esa ugha fn;k tk ldrk & ;g in ,oa foHkkx ds vuqlkj cnyrk jgrk gS & ,d 
vH;FkhZ dks nks"keqfDr i'pkr~] ,d foHkkx esa ftlesa dsoy vuqlfpoh; dk;Z gksrk gS] 
*mi;qDr ekuk tk ldrk gS tcfd vU; foHkkx@in gsrq] dk;Z dk Lo:i /;ku esa j[krs 
gq, *vuqi;qDr* ekuk tk ldrk gSA 

D.�  Service Law – Recruitment – Malafides/“Malice in Fact” 
& “Malice in Law” – Pleadings – Held – Whenever allegations as to malafides 
is levelled, sufficient particulars and cogent materials making out prima facie 
case must be pleaded – Vague allegations and bald assertion is not enough – 
Petitioner could not point out the necessary ingredients which can establish 
“Malice in Fact” or “Malice in Law”.          (Paras 23 to 25)

?k- lsok fof/k & HkrhZ & dnk'k;@**rF; esa fo}s"k** o **fof/k esa fo}s"k** & 
vfHkopu & vfHkfu/kkZfjr & tc dHkh dnk'k; ds vfHkdFku fd;s tkrs gS] izFke n`"V~;k 
izdj.k cukrh gqbZ i;kZIr fof'kf"V;ksa rFkk rdZiw.kZ lkexzh dk vfHkokd~ gksuk pkfg, & 
vLi"V vfHkdFku ,oa dksjs izk[;ku i;kZIr ugha gSa & ;kph] ,sls vko';d ?kVdksa dks ugha 
nf'kZr dj ldk gS tks **rF; esa fo}s"k** ;k **fof/k esa fo}s"k** LFkkfir dj ldrs gksA 

E.  Constitution – Article 226(2) – Territorial Jurisdiction – Held – 
As per Article 226(2) of Constitution, even if a part of cause of action has 
arisen within the territory of this Bench, petition is maintainable – Full 
Bench of this Court opined that cause of action would arise at a place where 
impugned order is made and also at a place where its consequence fall on 
person concerned – In present case, consequence of impugned order has 
fallen on petitioner at Sehore – Petition is maintainable.   (Para 10)

2105I.L.R.[2020]M.P. Virendra Jatav Vs. State of M.P.



³  lafo/kku & vuqPNsn 226¼2½ & {ks=h; vf/kdkfjrk & vfHkfu/kkZfjr & 
lafo/kku ds vuqPNsn 226¼2½ ds vuqlkj bl U;k;ihB ds {ks= ds Hkhrj ;fn okn gsrqd dk 
,d Hkkx Hkh mRiUu gqvk gS] ;kfpdk iks"k.kh; gS & bl U;k;ky; dh iw.kZ U;k;ihB dk 
er gS fd okn gsrqd ml LFkku ij mRiUu gksxk tgka vk{ksfir vkns'k fd;k x;k gS vkSj 
ml LFkku ij Hkh tgka lacaf/kr O;fDr ij mlds ifj.kke gksrs gSa & orZeku izdj.k esa] 
;kph ij vk{ksfir vkns'k dk ifj.kke lhgksj esa gqvk gS & ;kfpdk iks"k.kh; gSA

Cases referred :

2013 (1) SCC 598, AIR 1964 SC 787, 2016 (8) SCC 471, W.A. No. 
46/2018 decided on 24.01.2018, 2009 (13) SCC 758, 2013 (7) SCC 150, 2018 (2) 
MPLJ 419, 1987 MPLJ 396, (2018) 15 SCC 796, (2018) 1 SCC 797, (2004) 8 SCC 
788, (2013) 14 SCC 304, (2015) 2 SCC 591, (2013) 7 SCC 685, 1994 MPLJ 792, 
W.P. No. 21231/2017 decided on 17.04.2018 (FB), 1986 (4) SCC 566, 2010 (9) 
SCC 437, (2009) 13 SCC 758.

K.C. Ghildiyal, for the petitioner. 
Akshay Pawar, for the respondents.

O R D E R

SUJOY PAUL, J.:- This petition filed under Article 226 of the 
Constitution, calls in question the legality, validity and propriety of the order 
dated 26.10.2018 (Annexure-P/5) whereby the respondent No.5 declared the 
petitioner as "unsuitable" for employment in the Police Department.

2. The relevant facts are in narrow compass. The petitioner submitted his 
candidature pursuant to an advertisement issued for the post of Constable (GD). 
After cracking the physical test, written test etc., the petitioner was selected. He 
was required to fill up a verification form. In Col. 12 of the verification form 
(Annexure-P/2), the petitioner clearly disclosed that he was facing a criminal case 
for allegedly committing offences under Sections 363, 366, 376 and 506/34 of the 
Indian Penal Code (IPC). The Chief Judicial Magistrate, Sehore decided the said 
case (ST No.43/2008) by judgment dated 20.10.2008. The Court acquitted the 
petitioner from all the charges. Copy of the judgment aforesaid is filed as 
Annexure-P/3.

3. Learned counsel for the petitioner criticized the impugned order dated
26.10.2018 (Annexure-P/5) and urged that since petitioner's acquittal by
judgment dated 20.08.2008 is an "acquittal on merits", the Scrutiny
Committee and the respondent No.5 have committed an error in treating the
petitioner as "unsuitable". The reason assigned in the operative para of the
impugned order dated 26.10.2018 is liable to be interfered with in view of
judgment of Supreme Court report in 2013 (1) SCC 598 (Inspector General
of Police Vs. S. Samuthiram).
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4. Shri Ghildiyal urged that the expression "honourable acquittal" has a 
different meaning. In case of mere acquittal, an employee is not entitled to be 
reinstated whereas in case of "honourable acquittal" he is entitled to. Reliance is 
placed on the judgment of R.P. Kapoor Vs. Union of India, AIR 1964 SC 787, 
which was considered in the case of S. Samuthiram (supra) wherein it was held 
that if a person is acquitted fully and completely, then it can be said that he is 
"honourably acquitted". It is argued that if the judgment dated 20.10.2008 is 
examined with sufficient care, there will be no doubt that the petitioner's acquittal 
amounts to "honourable acquittal".

5. Learned counsel for the petitioner also placed reliance on 2016 (8) SCC 
471 (Avtar Singh vs. Union of India). Much emphasis is placed on Para 38.4.3 and 
38.5. It is urged that in cases of "honourable acquittal", it is no more open to the 
employer to treat the candidate as "unsuitable". The "antecedents", in the opinion 
of Shri Ghildiyal, relates to larger incidents which have taken place prior to the 
relevant crime, which was disclosed in the verification form (Col. 12). For this 
purpose, he placed reliance on a Division Bench judgment of Gwalior Bench in 
W.A. No.46/2018 (Bhupendra Yadav Vs. State of M.P. and others) decided on 
24.01.2018. 

6. By placing reliance on 2009 (13) SCC 758 (Swaran Singh Chand Vs.
Punjab SEB), he further submits that in a case of this nature where
respondents have acted contrary to the governing circular dated 24.07.2018
(filed as Annexure-P/11 with I.A. No.7028/2020) coupled with the aforesaid
paragraphs of judgment of Avtar Singh (supra), rejection order amounts to
'malice in law'. Whether or not there are specific pleadings alleging malice
by the petitioner and whether or not the person concerned is impleaded eo
nomine, this Court can interfere because such act falls within the ambit of
"malice in law".

7. The next reliance is on the judgment of Supreme Court reported in
2013 (7) SCC 150 (G. Jayalal Vs. Union of India). It is urged that in view
of this judgment also, the impugned order falls within the four corners of
"malice in law". Shri Ghildiyal placed reliance on the judgment of Gwalior
Bench passed in A. No.1954/19 (Devendra Singh Gurjar vs. State of M.P.) to 
submit that after clean acquittal of petitioner from criminal case, department has 
committed an error in rejecting the candidature by declaring the petitioner as 
'unsuitable'. Lastly, Shri Ghildiyal, learned counsel for the petitioner placed 
reliance on the Full Bench decision of this Court in the case of Ashutosh Pawar Vs. 
High Court of M.P. 2018 (2) MPLJ 419. It is argued that this Court can examine 
the correctness of the decision of the employer and when it is palpably wrong, this 
Court can interfere with the decision. Shri Ghildiyal has taken pains to contend 
that if in a case of this nature where candidate is exonerated on merits, discretion is 
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left with the employer to decide the "suitability", it may be misused and in fact 
there exists no such unfettered discretion with the employer If discretion is 
improperly exercised, the order will not be beyond judicial review by this Court.

8. Sounding a contra note, Shri Akshay Pawar, learned P.L. for the State took 
preliminary objection regarding maintainability of this petition. He submits that 
the petitioner although is resident of Sehore, the impugned order dated 
26.10.2018 (Annexure-P/5) was served on him at Guna itself, which is evident 
from Annexure-R/4 wherein he has appended his signature as a token of 
acknowledgment. The document dated 26.10.2018 (Annexure-R/4) could not 
have travelled from Guna to Sehore on the same date. Since the petitioner put his 
signature on the same date (Annexure-R/4), it is clear that it must have been 
served on him at Guna itself. Thus, the impugned order dated 26.10.2018 is issued 
from Guna and served at the same station. Hence, no part of cause of action has 
arisen within the territory of this Bench. Hence, this petition is not maintainable. 

9. Faced with this, Shri Ghildiyal urged that the order impugned was served 
at Sehore because the said address of the petitioner is mentioned in the order. 
There is no pleading in the return that it was served on the petitioner at Guna 
otherwise the petitioner would have filed rejoinder and rebutted the same. By 
placing reliance on Full Bench judgment reported in 1987 MPLJ 396 (K.P. Govil 
vs. J.N.K. Vishwavidayalaya), Shri Ghildiyal submitted that even if the order is 
issued from Guna, evil consequences of the same has fallen on the petitioner at 
Sehore, a District situated within the territorial jurisdiction of this Bench, 
therefore this Court could have jurisdiction.

10.� Before dealing with the rival contentions of the parties on merits, in
the fitness of things, I deem it proper to decide the question of maintainability 
first.

This Court on 27.11.18 ignored objection of Registry regarding territorial 
jurisdiction. Apart from this, I find substance in the argument of Shri Ghildiyal 
that the impugned order dated 26.10.18 contains address of petitioner i.e. Village 
Jharkheda, Tehsil Shyampur, District Sehore, which is indisputably situated 
within the territorial jurisdiction of Principal Seat. The Full Bench in K.P. Govil 
(supra) opined that cause of action would arise at a place where impugned order is 
made and also at a place where its consequence fall on the person concerned. In 
my opinion, the petitioner's case is covered by later portion of the said finding 
because the consequences of impugned order has fallen on the petitioner at 
Sehore. As per Article 226 (2) of the Constitution, even if a part of cause of action 
has arisen within the territory of this Bench, the petition can be entertained. For 
these cumulative reasons, I am not inclined to dismiss this petition on the ground 
of territorial jurisdiction. 
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11. The next contention of Shri Pawar is that the Screening Committee is
an 'expert body'. The decision of respondent No.5 regarding 'suitability' of
petitioner is founded upon the decision of an 'expert body'. The scope of
judicial review by this Court on the decision of an 'expert body' is limited.
By placing reliance on (2018) 15 SCC 796 (UPSC v. M. Sathiya Priya), Shri 
Pawar urged that this Court cannot sit in an appeal over the decision of Screening 
Committee. In absence of bias, malafide or arbitrariness, interference is 
unwarranted. 

12. Shri Pawar placed reliance on (2018) 1 SCC 797 (State (UT of
Chandigarh) v. Pradeep Kumar) to buttress his contention that judicial
review on the decision of Screening Committee is further limited. It is confined to 
examine whether the decision so taken is malafide in nature or not? The 
correctness of decision is beyond the purview of the judicial review. Shri Pawar 
by placing reliance on (2004) 8 SCC 788 (M.P. Special Police Establishment v. 
State of M.P.) and (2013) 14 SCC 304 (Mutha Associates v. State of Maharashtra) 
urged that it is necessary to plead with accuracy and precision regarding 
allegations of 'malice' for both namely 'malice in fact' or 'malice in law'. In 
absence thereof, the allegations of malafide cannot be entertained. In the instant 
petition, the petitioner has neither impleaded anybody eo nomine nor devoted any 
sufficient pleadings relating to 'malice in law/fact'. Hence, the aspect of malice 
cannot be gone into. 

13. Interestingly, Shri Pawar also placed reliance on the same Full bench 
judgment of this Court in the case of Ashutosh Pawar (supra). By placing reliance 
on certain other paragraphs of same judgment, Shri Pawar reiterated that the final 
decision regarding suitability is not the subject matter of judicial review. The 
'eligibility' and 'suitability' are two different facets. The aspect of 'eligibility' can 
become subject matter of judicial review whereas wide discretion is there with the 
employer to decide whether a candidate is 'suitable' or not. 

14. Learned Panel Lawyer also cited the judgments reported in (2015) 2 SCC 
591(State of M.P. v. Parvez Khan), (2013) 7 SCC 685 (Commissioner of Police v. 
Mehar Singh) and the aforesaid judgments of Avtar Singh (supra). To combat the 
argument of Shri Ghildiyal on the aspect of 'antecedents', the reliance is placed on 
a Full Bench decision of this Court reported in 1994 MPLJ 792 (Gangacharan 
Baijnath Prasad v. State of Madhya Pradesh). It is argued that as per ratio of this 
decision, the employer is competent to see the nature of offence, which was 
subject matter of aforesaid judgment dated 20.10.2008 and other relevant 
material for the purpose of deciding the suitability.

15. Parties confined their arguments to the extent indicated above. 

16. I have heard the parties at length and perused the record.
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17. In the case of Avtar Singh (supra), the Apex Court considered almost
21 previous judgments on the point. As noticed, reliance is placed on two
paragraphs by Shri Ghildiyal. It is apposite to quote the same which reads as
under:-

"38.4. ...................

38.4.1.  ...................

38.4.2 ...................

38.4.3. If acquittal had already been recorded in a case involving moral 
turpitude or offence of heinous/serious nature, on technical ground and 
it is not a case of clean acquittal, or benefit of reasonable doubt has been 
given, the employer may consider all relevant facts available as to 
antecedents, and may take appropriate decision as to the continuance of 
the employee. 

38.5. In a case where the employee has made declaration truthfully of a 
concluded criminal case, the employer still has the right to consider 
antecedents, and cannot be compelled to appoint the candidate."

(Emphasis Supplied)

18. Apart from this, if different clauses of Para 38 are read minutely, it will be 
clear like noonday that the Supreme Court has nowhere held that in the event a 
selected candidate is 'honourably acquitted' or 'acquitted on merits', it is 
obligatory on the employer to appoint him. On the contrary, a conjoint reading of 
different paras of Avtar Singh (supra) makes it clear that the Apex Court has held 
that it depends on the nature of duty/employment, the job nomenclature, the 
sensitivity of post/department and other relevant factors on the basis of which it is 
prerogative/discretion of the employer to take a decision regarding 'suitability' of 
a candidate. No judgment is brought to the notice of this Court wherein the Apex 
Court directed that in case of 'honourable acquittal' of candidate, the employer has 
no authority and discretion to examine the 'suitability' of a candidate.

19. As per judgment of the Supreme Court in Mehar Singh and Avtar Singh 
(supra), the Screening Committee considered the case of the petitioner. No 
procedural impropriety in decision making process adopted by committee is 
pointed out to this Court. The whole argument is focused on the last para of 
impugned order dated 26.10.18 (Annexure P/5). It is apt to quote the same which 
reads as under:- 

^^vr% mijksDr leLr izfrikfnr fl}karks@rF;ksa dks n`f"Vxr j[krs gq, vkids
fo:} iathc} vijk/k esa uSfrd v/kksiru ds vk;ke gksus ds dkj.k ;|fi mDr 
izdj.k esa vkidks nks"keqDr fd;k x;k gS] ,slh nks"keqfDr Clean/Honourable 
Acquittal dh Js.kh esa u vkus ds dkj.k vkidks bl iqfyl lsok ds v;ksX; ik;k
tkrk gSA^^
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A plain reading of this para shows that respondent No.5 treated the 
petitioner as 'unsuitable' because the allegations mentioned against him related to 
'moral turpitude'. Indisputably, the allegations relating to Section 376 of IPC falls 
within the ambit of 'moral turpitude'.

20. The acquittal of a candidate, as a rule of thumb, does not give him any right 
to be appointed even if he is selected. The employer needs to examine the 
'suitability' on various facets including (i) the nature of job needs to be performed 
by him; (ii) the nature of department in which he will be performing the duties; 
(iii) the status of post and other attendant circumstances; and (iv) the nature of 
accusation & his acquittal etc. A candidate, after acquittal in one department 
which is only doing ministerial job may be treated to be 'suitable' whereas for 
another department/post considering the nature of work, may be treated as 
'unsuitable'. Thus, no strict parameters regarding judging such suitability can be 
reduced in writing with the accuracy and precision. It varies from post to post and 
from department to department. Perhaps for this reason, the Apex Court has not 
held that after clean acquittal, the candidate has an indefeasible right of 
appointment and much discretion is left with the employer to decide his 
'suitability'.

21. This Court after considering the judgment of Full Bench in Ashutosh
Pawar (supra) in WP. 21231/17 (Madhur vs. State of M.P.) decided on
17.04.18 opined that 'suitability' cannot be confused with 'eligibility'. No
doubt the eligibility is subjected to judicial review but 'suitability' is not.
The relevant portion reads as under:-

"The "suitability" cannot be confused with eligibility". In the 'Major 
Law Laxicon' by P. Ramanatha Iyer about the word following view is 
expressed-"the word 'suitable'does not require a definition because any 
man of experience would know who is suitable. However, each case has 
to be viewed in the context in which the word "suitability" or "suitable" is 
used, the object of the enactment and the purpose sought to be 
achieved." A constitution Bench of Supreme Court in State of J & K vs. 
Trilokinath Khosa (1974) 1 SCC19 and another Bench in State of 
Orissa vs. N.N. Swami (1977) 2 SCC 508 opined that eligibility must not 
be confused with the suitability of the candidate for appointment. These 
judgments were considered by Calcutta High Court in 2013 SCC Online 
22909 (All b. Ed. Degree Holders Welfare Association vs. State of West 
Bengal). In (2009) 8 SCC 273 (Mahesh Chandra Gupta vs. Union of 
India) it was again held that suitability of a recommendee and the 
consultation are not subject to judicial review but the issue of lack of 
eligibility or an effective consultation can be scrutinized.. The Supreme 
Court in (2014) 11 SCC 547 (High Court of Madras vs. R. Gandhi) 
while dealing with appointment on a constitutional post opined that 
'eligibility' is an objective factor. When 'eligibility' is put in question, it 
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could fall within the scope of judicial review. The aspect of 'suitability' 
stands excluded from the purview of judicial review. At the cost of 
repetition, the Apex Court opined that 'eligibility' is a matter of fact 
whereas 'suitability' is a matter of opinion. "

(Emphasis Supplied)

22.  In Ashutosh Pawar (supra), the Full Bench considered following 
question:-

"2. Whether the High Court in exercise of its powers under Article 226 of 
the Constitution of India, can step into the shoes of the Appointing 
Authority and determine as to whether the person concerned is fit for 
appointment or whether the High Court on finding that the Authority 
concerned has wrongly exercised its discretion in holding the candidate 
to be ineligible should, after quashing the order, remit the matter back to 
the authority concerned for reconsideration or for fresh consideration 
as to the eligibility of the person?"

It was answered as under:-

"40. In view of the law laid down in above said judgments, there is no 
doubt that in exercise of power ofjudicial review under Article 226 of the 
Constitution of India, this Court only examines the decision-making 
process and does not substitute itself as a Court of appeal over the 
reasons recorded by the State Government. We find that the decision of 
the State Government holding that the petitioner is not suitable, is just, 
fair and reasonable keeping in view the nature of the post and the duties 
to be discharged."

23. At the cost of repetition, in the present case, the petitioner has not pointed 
out any flaw in the decision making process. As held in catena of judgments of 
Supreme Court, which were considered in Ashutosh Pawar (supra), it is clear like 
cloudless sky that ultimate decision which is an 'opinion' of employer is beyond 
the scope of judicial review. More so, on considering the nature of job of 
police/discipline force, it cannot be said that decision to treat the petitioner as 
'unsuitable' is malicious in nature. In the case of Pradeep Kumar (Supra), the 
Apex Court considered the judgment of Parvez Khan and Avtar Singh (Supra) and 
opined that the scope of judicial review of decision of screening committee is very 
limited. It was poignantly held that acquittal in a criminal case is not conclusive of 
suitability of the candidate in the post concerned. If a person is acquitted or 
discharged, it cannot always be inferred that he was falsely involved or he had no 
criminal antecedents. It was further held that acquittal in a criminal case does not 
automatically entitled the candidate for appointment to the post. It is still open to 
the employer to consider the antecedents and examine whether he is 'suitable' for 
appointment to the post. It is pertinent to mention that in the same judgment, 
Supreme Court came to hold that the Court should not dilute the importance and 
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efficacy of a mechanism like the Screening Committee created to ensure that 
person who are likely to erode its credibility do not enter the police force. At the 
same time, the Screening Committee must be alive to the importance of the trust 
reposed in it and must treat all candidates with an even hand. "The decision of the 
Screening Committee must be taken as final unless it is shown to be malafide". 
Thus, the decision of Screening Committee can be examined only on the anvil of 
malafides.

24. Pausing here for a moment, petitioner in the writ petition, on more than 
one occasion has termed the rejection order Annexure P/5 as 'arbitrary' and 
'malafide'. However, it is not described with necessary clarity as to how the 
impugned order can be termed as 'malafide'. The mere allegation of malafide is 
not sufficient unless there is sufficient foundation on the strength of which the 
order/action is termed as 'malafide'. In 1986 (4) SCC 566 (State of M.P. vs. 
Nandlal Jaiswal), the Apex Court held that "it is true that in the writ petitions the 
petitioners used words such as 'mala fide', 'corruption' and 'corrupt practice' but 
the use of such words is not enough. What is necessary is to give full particulars of 
such allegations and to set out the material facts specifying the particular person 
against whom such allegations are made so that he may have an opportunity of 
controverting such allegations. The requirement of law is not satisfied in so far as 
the pleadings in the present case are concerned and in the absence of necessary 
particulars and material facts, we fail to see how the learned Judge could come to a 
finding that the State Government was guilty of factual malafides, corruption and 
underhand dealing".

25. The aspect of 'legal malice' was considered by Supreme Court in 2010 (9) 
SCC 437 (Kalabharati Advertising v. Hemant Vimalnath Narichania). The Apex 
Court opined that if an act is taken with an oblique or indirect object/motive and 
runs contrary to the purpose for which statutory power was required to be 
exercised, action falls within the ambit of 'legal malice'. The petitioner could not 
point out the necessary ingredients which can establish 'malice in fact' or 'malice 
in law'. It is equally settled that whenever allegations as to malafides have been 
levelled, sufficient particulars and cogent materials making out prima facie case 
must be set out in the pleadings. Vague allegation or bald assertion that the action 
taken was malafide and malicious is not enough. In the absence of material 
particulars, the court is not expected to make 'fishing' inquiry into the matter. [See 
(2009) 13 SCC 758 Swaran Singh Chand vs. Punjab SEB]. In view of this legal 
position, I am unable to hold that petitioner could make out a case of judicial 
review on the decision taken by Screening Committee/department.

26. I will be failing in my duty, if the argument of Shri Ghildiyal relating
to 'antecedents' is not considered. A careful reading of order of Gwalior Bench in 
Bhupendra Yadav (supra) makes it clear that it does not support the argument of 
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Shri Ghildiyal that while considering the 'antecedents', it was not open to the 
employer to consider the judgment of criminal trial dated 20.10.2008 (Annexure 
P/3). In the teeth of Full Bench decision reported in Gangacharan Baijnath 
Prasad (supra) also this argument cannot cut any ice. 

27. It is noteworthy that while examining the scope of judicial review on 
decision of expert bodies like Selection Committee, [See M. Sathia Priya (supra)] 
the scope of judicial review was extended to examine existence of bias, malafide 
and arbitrariness whereas while determining the scope of judicial review in case 
of Screening Committee, the Apex Court in Pradeep Kumar (supra) confined it to 
the aspect of existence of 'malafide' only. 

28. So far the order of Gwalior Bench in Devendra Singh Gurjar (supra) is 
concerned, the judgment of Full Bench in the case of Ashutosh Pawar (supra) was 
not brought to the notice of Division Bench. Thus, the Division had no occasion to 
consider the aspect of distinction between the judicial review of 'decision making 
process' and the ultimate 'decision'. Similarly, difference between 'eligibility' and 
'suitability' was also not the subject matter of discussion in the case of Devendra 
Singh Gurjar (supra). Gwalior Bench in the case of Devendra Singh Gurjar 
(supra) took note of a relevant fact of the said case that the material witnesses in 
their entire depositions denied the prosecution story in their examination-in-chief 
itself. A clear finding was given by Division Bench that the prosecution case 
collapsed before cross examination could take place. During cross examination 
also, all the four injured witnesses have reiterated their stand which was taken in 
examination-in-chief. However, in the instant case, the allegation of rape was 
made by the lady, who had an affair with the petitioner. As per prosecution story, 
the petitioner pressurized and forced her to solemnize marriage with him. 
Thereafter, the petitioner committed rape on her on more than one occasion. 
Pertinently, the prosecutrix/victim firmly supported the prosecution story before 
the Court below. However, for the reasons stated therein, the Court below opined 
that the petitioner is not guilty. It may be argued that Screening Committee cannot 
sit over the judgment of the trial Court and took a different view. Similar 
contention was raised in the case of Mehar Singh (supra). In Para 24 of the said 
judgment, the Apex Court opined that there is no substance in the contention that 
by cancelling respondent's candidature the Screening Committee has overreached 
the judgment of criminal court. It was further observed as under:-

"24. We find no substance in the contention that by cancelling the 
respondents' candidature, the Screening Committee has overreached 
the judgments of the criminal court. We are aware that the question of 
co-relation between a criminal case and a departmental enquiry does 
not directly arise here, but, support can be drawn from the principles 
laid down by this Court in connection with it because the issue involved 
is somewhat identical, namely, whether to allow a person with doubtful 
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integrity to work in the department. While the standard of proof in a 
criminal case is the proof beyond all reasonable doubt, the proof in a 
departmental proceeding is preponderance of probabilities." 

While examining antecedents, as held in Mehar Singh (supra), experience 
officers/Screening Committee need to examine various factors. Experienced 
Officers of Screening Committee will be the best judge to decide whether 
acquittal or discharge of candidate is likely to revert to similar activities in future 
with more strength and vigour, if appointed in police force. The committee needs 
to examine the nature and extent of person's involvement in the crime and 
propensity of becoming a cause for worsening law and order situation rather than 
maintaining it. 

In the backdrop of aforesaid judgment of Mehar Singh (supra), which was 
followed in Pradeep Kumar (supra), it can be safely concluded that even if a 
candidate is acquitted or discharged, it cannot be presumed that in every case he 
was honourably acquitted/completely exonerated. The decision of the Screening 
Committee must be taken as final unless it is shown to be malafide. At the cost of 
repetition, subject matter of judicial review in a case of this nature is very limited. 
This Court cannot sit in appeal and examine the 'suitability' of candidate. Thus, 
this order in Devendra Singh Gurjar's case (supra) is of no assistance to the 
petitioner. 

29.  In view of forgoing analysis, I am unable to hold that decision of 
department in declaring the petitioner as 'unsuitable' is malicious in nature. The 
petitioner has also failed to point out any manifest, procedural impropriety in the 
decision making process. Similarly, no breach of circular/rules etc. could be 
established. The decision of 'unsuitability' of petitioner is an 'opinion' of 
Screening Committee/department. This Court cannot sit in appeal to disturb the 
same. More so, when it is not palpably wrong and shocks the conscience of the 
Court. 

30.    The petition fails and is hereby dismissed. No cost.

Petition dismissed
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I.L.R. [2020] M.P. 2116 (DB)
WRIT PETITION 

Before Mr. Justice S.C. Sharma & Mr. Justice Shailendra Shukla
W.P. No. 8204/2020 (Indore) decided on 26 August, 2020

KANISHKA MATTA (SMT.)                                                  …Petitioner                                                                                                                                                     

Vs.

UNION OF INDIA & ors.                         �      …Respondents

A. Central Goods and Services Tax (12 of 2017), Section 67(2) – 
Release of Seized Cash – Held – Authorities are at stage of investigation and 
evidence is being collected, unless and until matter is finally adjudicated, 
question of releasing the seized cash does not arise – Petition dismissed.  

(Para 24 & 25)

�d- dsanzh; eky vkSj lsok dj vf/kfu;e ¼2017 dk 12½] /kkjk 67¼2½ & 
tCr'kqnk udn dk NksM+k tkuk & vfHkfu/kkZfjr & izkf/kdkjhx.k vUos"k.k ds izØe ij gSa 
rFkk lk{; ,df=r fd;k tkuk gS] tc rd fd ekeyk vafre :i ls U;k;fu.khZr ugha gks 
tkrk] tCr'kqnk udn dks NksM+us dk iz'u mRiUu ugha gksrk & ;kfpdk [kkfjtA 

 B. Central Goods and Services Tax (12 of 2017), Sections 2(17), 
2(31), 2(75) & 67(2) – Definition – Word “Thing” – Held – As per definition 
and interpretation, cash/money is included in the word “thing” – Cash can be 
seized by the authorities u/S 67(2) of the Act. (Paras 18 to 20)

 [k- dsanzh; eky vkSj lsok dj vf/kfu;e ¼2017 dk 12½] /kkjk,¡ 2¼17½] 
2¼31½] 2¼75½ o 67¼2½ & ifjHkk"kk & 'kCn **oLrq** & vfHkfu/kkZfjr & ifjHkk"kk ,oa fuoZpu 
ds vuqlkj] udn@/ku **oLrq** 'kCn esa lfEefyr gS & vf/kfu;e dh /kkjk 67¼2½ ds 
varxZr izkf/kdkjhx.k }kjk udn tCr fd;k tk ldrk gSA 

C. Central Goods and Services Tax (12 of 2017), Section 67(2) – 
Seizure of Cash – Confessional Statements – Effect – Held – Apex Court 
concluded that “confessional statements” made before Custom Officer 
though retracted is an admission and binding since Custom Officers are not 
Police Officers. (Para 22 & 23)

 x- dsanzh; eky vkSj lsok dj vf/kfu;e ¼2017 dk 12½] /kkjk 67¼2½ & udn 
dh tCrh & laLohd`fr dFku & izHkko & vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr 
fd;k fd lhek&'kqYd vf/kdkjh ds le{k fd;s x;s **laLohd`fr dFku** ;|fi eqdjh gqbZ 
laLohd`fr gksa ,d Lohd`fr gS rFkk ck/;dkjh gSa D;ksafd lhek&'kqYd vf/kdkjhx.k] 
iqfyl vf/kdkjhx.k ugha gSaA 

�D. Constitution – Article 226 – Scope & Interference – Judicial 
Review – Held – Writ petition filed at the initial stage of investigation – This 
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Court has earlier also denied to interfere in matter of search and seizure by 
way of judicial review.   (Para 21)

 ?k- lafo/kku & vuqPNsn 226 & foLrkj o gLr{ksi & U;kf;d 
iqufoZyksdu & vfHkfu/kkZfjr & fjV ;kfpdk] vUos"k.k ds izkjafHkd izØe ij izLrqr dh 
xbZ & bl U;k;ky; us iwoZ esa Hkh ryk'kh vkSj tCrh ds ekeys esa] U;kf;d iqufoZyksdu ds 
ek/;e ls gLr{ksi djus ls badkj fd;k gSA 

�E. Interpretation of Statutes – Principle – Held – Cardinal 
principle of interpretation is that unreasonable and inconvenient results are 
to be avoided, artificially and anomaly to be avoided and most importantly a 
statute is to be given interpretation which suppresses the mischief and 
advances the remedy.   (Para 19)

M- dkuwuksa dk fuoZpu & fl)kar & vfHkfu/kkZfjr & fuoZpu dk eq[; 
fl)kar ;g gS fd vuqfpr vkSj vlqfo/kktud ifj.kkeksa ls cpuk gS] d`f=erk rFkk 
fo"kerk ls cpuk gS rFkk lcls egRoiw.kZ ckr ;g fd ,d dkuwu dk ,slk fuoZpu fd;k 
tk;s tks gkfu@fjf"V dks jksdrk gks ,oa mipkj dks c<+kok nsA 

Cases referred:

 (2006) 6 SCC 456, W.P. No. 23680/2018 decided on 04.04.2019 (DB), 
1997 (89) E.L.T. 646 (SC), 2017 (351) E.L.T. 264 (M.P.), (2008) 16 SCC 537.

 Vivek Dalal with Lokendra Joshi, for the petitioner. 
 Prasanna Prasad, for the respondents.  

O R D E R

The petitioner before this Court has filed this present petition for issuance 
of an appropriate writ, order or direction directing the respondent No.4 - Assistant 
Director, DGGSTI, Indore and respondent No.5 - Senior Intelligence Officer, 
DGGSTI, Indore to release the cash amounting to Rs.66,43,130/- seized from the 
petitioner vide Panchnama dated 30/05/2020 from the residential premises of the 
petitioner and her husband.

2. The petitioner is the wife of Shri Sanjay Matta. Shri Sanjay Matta is the 
Proprietor of the firm functioning in the name and style of M/s. S. S. Enterprises. 
The Firm is in the business of Confectionery and Pan Masala items. The petitioner 
has further stated that search operation was carried out by respondent No.5 
(Senior Intelligence Officer, DGGSTI, Indore) at the business premises as well as 
residential premises and a Panchnama was drawn on 31/05/2020. The 
respondents have also seized an amount to the tune of Rs.66 Lakhs as per the 
Panchnama prepared by them.

3. Shri Vivek Dalal, learned counsel for the petitioner has vehemently 
argued before this Court that the respondent No.5 has got no power vested under 
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Section 67(2) of the Central Goods and Services Tax Act, 2017 (CGST Act, 2017) 
to effect seizure of cash amount from the petitioner nor from her husband. He has 
stated that the cash cannot be treated as "Document, Book or Things" as per the 
definition under the definition clause of the CGST Act, 2017 and therefore, the 
respondents be directed to release the cash, which they have seized.

4. It has also been stated that as per the provisions of Section 37 of CGST 
Act, 2017 there is a procedure for filing of returns by the assessee and return could 
not be filed in time on account of lockdown keeping in view the Covid-19 
Pandemic. It has vehemently been argued that the sale proceeds were kept by the 
petitioner and her husband and the respondents have illegally seized the money 
without their being any provision of law.

5. It has also been stated that the statement of the petitioner's husband was 
recorded on 30/05/2020, 31/05/2020, 01/06/2020 and 02/06/2020 and he was 
tortured in the name of tax terrorism by the authorities. The basic thrust is on the 
ground that without their being any provision under the CGST Act, 2017 the 
amount as seized by the respondents could not have been done and the same is 
violative of Article 14 of the Constitution of India. The another ground raised by 
the petitioner that the raid on the residential premises of petitioner and her 
husband is again violative of Article 19 and finally a prayer has been made to 
release the seized cash / sale proceeds to the tune of Rs.66,43,130/-.

6. A reply has been filed in the matter by respondents No.1 to 5 and it has 
been stated that from the Directorate of Revenue Intelligence, a specific input was 
received that Shri Sanjay Matta is involved in large scale of evasion of GST on 
Pan Masala. The proper officer under reasonable beliefs that the goods / 
documents / things were secreted at the said premises, issued a search warrant 
dated 30/05/2020 and a consequential search was carried out at the residential 
premises of Shri Sanjay Matta on 30/05/2020 by the Team of Directorate General 
of GST Intelligence. A Panchnama dated 30/05/2020 was also prepared and the 
officers seized documents and cash amounting to Rs.66,43,130/-. 

7. It has been stated that the documents and cash were seized in terms of 
Section 67(2) of the CGST Act, 2017 and the Order of Seizure in Form GST INS-
02 dated 30/05/2020 was issued. It has also been stated that Shri Sanjay Matta, the 
husband of the petitioner, made a voluntary statement stating categorically that 
the said cash of Rs.66,43,130/- was the sale proceeds of the illegally sold Pan 
Masala without payment of GST.

8. The present petitioner is certainly not registered with GST Department 
and the investigation reveals that cash / documents seized, do not pertain to the 
applicant. The respondents have stated that the petition deserves to be dismissed 
as the petitioner does not have locus to file the present petition. It has been stated 
that as per the voluntary statement dated 30/05/2020 the said cash of 
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Rs.66,43,130/- was the sale proceeds of illegally sold Pan Masala without 
payment of GST. The respondents have stated that keeping in view Section 67(2) 
of the CGST Act, 2017 read with definition Clause makes it very clear that the 
respondents were justified in seizing the amount from the petitioner and the 
statute empowers them to do so. The respondents have also submitted the Case 
Diary in a sealed cover before this Court.

9. A rejoinder has been filed in the matter and the stand of the petitioner is 
that by no stretch of imagination Section 67(2) of the GST Act, 2017 empowers 
the respondents to seize the cash and later on the husband of the petitioner Shri 
Sanjay Matta has retracted the statement vide affidavit dated 07/06/2020 and in 
light of his affidavit dated 07/06/2020 the respondents should release the cash 
forthwith.

10. Heard learned counsel for the parties at length and perused the record 
including the case diary. The matter is being disposed of at motion hearing stage 
itself with the consent of the parties. 

11. The statement made in the case diary reveals that Shri Sanjay Matta, a 
Pakistani National, was involved in illicit supply of Pan Masala of various brands 
without invoices and without payment of applicable GST (this statement of the 
Department that Shri Sanjay Matta is a Pakistani National was controverted 
during the arguments by learned counsel for the petitioner and he has stated that 
later on Shri Sanjay Matta has been granted Indian citizenship).

12. The case diary also reveals that the searches were conducted on 
30/05/2020 and 31/05/2020 at the residential premises of Shri Sanjay Matta and 
Shri Sandeep Matta and various godowns operated by them on the reasonable 
belief that the aforesaid premises are being used to clandestinely store goods / 
records / documents / things. During the searches it was found that huge quantity 
of Pan Masala and tobacco were lying / stored in the various godowns of Shri 
Sanjay Matta which are neither declared as principal place of business nor as 
additional place of business as mandatorily required under Section 22 of CGST 
Act, 2017 read with Rule 8 of CGST Rules, 2017. 

13. Goods comprising of Pan Masala, Tobacco, Mouth Freshener, Confectionery, 
etc. valued at Rs.2.59 Crores were seized under Section 67(2) of the CGST Act 
read with Section 129 of the CGST Act and Section 130 of CGST Act from six 
godowns operated by Shri Sanjay Matta and his brother Shri Sandeep Matta as no 
bills / invoices could be produced by them. Unaccounted cash of Rs.66,43,130/- 
was also seized from the residential premises of Shri Sanjay Matta. 

14. The case diary also reveals that seizure was done under Section 67(2) of 
the CGST Act, 2017 under a reasonable belief that the aforesaid are the proceeds 
of the illicit supply of goods namely Tobacco and Pan Masala and would be useful 
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for further investigation. Panchnama dated 30/05/2020, 31/05/2020 and 
05/06/2020 were also brought to the notice of this Court. The case diary also 
reveals that Shri Sanjay Matta in his statement before the officers have stated 
categorically that the value of the goods sold without any bills and invoices during 
the period April, 2019 to May, 2020 would be approximately 40.11 Crores in cash 
and the GST on the said clandestine clearance works out to Rs.18.77 Crores. 

15. There are other persons involved in the matter, however, as the 
controversy involved in the present case only relates to the seizure of cash, this 
Court is not referring to the names of the other persons involved in the matter nor 
in respect of other recoveries and other seizures from other persons.

16. The statutory provisions as contained under the Central Goods and 
Services Tax Act, 2017, which are necessary for deciding the present writ petition 
reads as under:-

"2.  Definitions 

In this Act, unless the context otherwise requires.-

2(17). "business" includes—

(a) any trade, commerce, manufacture, profession, 
vocation, adventure, wager or any other similar 
activity, whether or not it is for a pecuniary 
benefit;

(b) any activity or transaction in connection with 
or incidental or ancillary to sub-clause (a);

(c) any activity or transaction in the nature of sub-
clause (a), whether or not there is volume, 
frequency, continuity or regularity of such 
transaction; 

(d) supply or acquisition of goods including 
capital goods and services in connection with 
commencement or closure of business; 

(e) provision by a club, association, society, or any 
such body (for a subscription or any other 
consideration) of the facilities or benefits to its 
members; 

(f) admission, for a consideration, of persons to 
any premises; 

(g) services supplied by a person as the holder
of an office which has been accepted by him in 
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the course or furtherance of his trade, profession 
or vocation; 

[(h)  activities of a race club including by way of 
totalisator or a license to book maker or 
activities of a licensed book maker in such 
club; and]

(i)     any activity or transaction undertaken by the 
Central Government, a State Government or 
any local authority in which they are engaged 
as public authorities;

2(31). "consideration" in relation to the supply of goods or 
services or both includes—

(a) any payment made or to be made, whether in 
money or otherwise, in respect of, in response 
to, or for the inducement of, the supply of 
goods or services or both, whether by the 
recipient or by any other person but shall not 
include any subsidy given by the Central 
Government or a State Government; 

(b) the   monetary   value   of   any   act   or 
forbearance, in respect of, in response to, or for 
the inducement of, the supply of goods or 
services or both, whether by the recipient or by 
any other person but shall not include any  
subsidy  given  by the  Central Government or 
a State Government: 

Provided that a deposit given in respect of the 
supply of goods or services or both shall not be 
considered as payment made for such supply 
unless the supplier applies such deposit as 
consideration for the said supply; 

2(75). "money" means the Indian legal tender or any foreign 
currency, cheque, promissory note, bill of exchange, 
letter of credit, draft, pay order, traveller cheque, 
money order, postal or electronic remittance or any 
other instrument recognised by the Reserve Bank of 
India when used as a consideration to settle an 
obligation or exchange with Indian legal tender of 
another denomination but shall not include any 
currency that is held for its numismatic value; 
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37.    Furnishing details of outward supplies 

(1) Every registered person, other than an Input Service 
Distributor, a non-resident taxable person and a person paying tax under 
the provisions of section 10 or section 51 or section 52, shall furnish, 
electronically, in such form and manner as may be prescribed, the details 
of outward supplies of goods or services or both effected during a tax 
period on or before the tenth day of the month succeeding the said tax 
period and such details shall be communicated to the recipient of the said 
supplies within such time and in such manner as may be prescribed: 

PROVIDED that the registered person shall not be allowed to 
furnish the details of outward supplies during the period from the 
eleventh day to the fifteenth day of the month succeeding the tax period: 

PROVIDED FURTHER that the Commissioner may, for 
reasons to be recorded in writing, by notification, extend the time limit 
for furnishing such details for such class of taxable persons as may be 
specified therein

PROVIDED ALSO that any extension of time limit notified by 
the Commissioner of State tax or Commissioner of Union territory tax 
shall be deemed to be notified by the Commissioner. 

(2) Every registered person who has been communicated
the details under sub-section (3) of section 38 or the details pertaining to 
inward supplies of Input Service Distributor under sub-section (4) of 
section 38, shall either accept or reject the details so communicated, on 
or before the seventeenth day, but not before the fifteenth day, of the 
month succeeding the tax period and the details furnished by him under 
sub-section (1 ) shall stand amended accordingly. 

(3) Any registered person, who has furnished the details 
under sub-section (1) for any tax period and which have remained 
unmatched under section 42 or section 43, shall, upon discovery of any 
error or omission therein, rectify such error or omission in such manner 
as may be prescribed, and shall pay the tax and interest, if any, in case 
there is short payment of tax  on account of such error or omission, in the 
return to be furnished for such tax period:

PROVIDED that no rectification of error or omission in respect 
of the details furnished under sub-section (1) shall be allowed after 
furnishing of the return under section 39 for the month of September 
following the end of the financial year to which such details pertain, or 
furnishing of the relevant annual return, whichever is earlier.

Explanation : For the purposes of this Chapter, the expression "details of 
outward supplies" shall include details of invoices, debit notes, credit 
notes and revised invoices issued in relation to outward supplies made 
during any tax period.
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41.  Claim of input tax credit and provisional acceptance thereof 

(1) Every registered person shall, subject to such conditions 
and restrictions as may be prescribed, be entitled to take the credit of 
eligible input tax, as self-assessed, in his return and such amount shall be 
credited on a provisional basis to his electronic credit ledger. 

(2) The credit referred to in sub-section (1) shall be utilised 
only for payment of self-assessed output tax as per the return referred to 
in the said sub-section.

52.    Collection of tax at source

(1) Notwithstanding anything to the contrary contained in 
this Act, every electronic commerce operator (hereafter in this section 
referred to as the "operator"), not being an agent, shall collect an amount 
calculated at such rate not exceeding one per cent.,  as  may be  notified  
by the  Government on  the recommendations of the Council, of the net 
value of taxable supplies made through it by other suppliers where the 
consideration with respect to such supplies is to be collected by the 
operator. 

Explanation : For the purposes of this sub-section, the 
expression "net value of taxable supplies" shall mean the aggregate 
value of taxable supplies of goods or services or both, other than services 
notified under sub-section (5) of section 9, made during any month by all 
registered persons through the operator reduced by the aggregate value 
of taxable supplies returned to the suppliers during the said month. 

(2) The power to collect the amount specified in sub-
section (1) shall be without prejudice to any other mode of recovery 
from the operator. 

(3) The amount collected under sub-section (1) shall be paid to 
the Government by the operator within ten days after the end of the 
month in which such collection is made, in such manner as may be 
prescribed. 

(4) Every operator who collects the amount specified in sub-
section (1) shall furnish a statement, electronically, containing the 
details of outward supplies of goods or services or both effected through 
it, including the supplies of goods or services or both returned through it, 
and the amount collected under sub-section (1) during a month, in such 
form and manner as may be prescribed, within ten days after the end of 
such month. 

(5) Every operator who collects the amount specified in sub-
section (1) shall furnish an annual statement, electronically, containing the 
details of outward supplies of goods or services or both effected through 
it, including the supplies of goods or services or both returned through it, 
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and the amount collected under the said sub-section during the financial 
year, in such form and manner as may be prescribed, before the thirty 
first day of December following the end of such financial year.

(6) If any operator after furnishing a statement under sub-
section (4) discovers any omission or incorrect particulars therein, other 
than as a result of scrutiny, audit, inspection or enforcement activity by 
the tax authorities, he shall rectify such omission or incorrect particulars 
in the statement to be furnished for the month during which such 
omission or incorrect particulars are noticed, subject to payment of 
interest, as specified in sub-section (1) of section 50: 

PROVIDED that no such rectification of any omission or 
incorrect particulars shall be allowed after the due date for furnishing of 
statement for the month of September following the end of the financial 
year or the actual date of furnishing of the relevant annual statement, 
whichever is earlier. 

(7) The supplier who has supplied the goods or services or both 
through the operator shall claim credit, in his electronic cash ledger, of 
the amount collected and reflected in the statement of the operator 
furnished under sub-section (4), in such manner as may be prescribed. 

(8) The details of supplies furnished by every operator under 
sub-section (4) shall be matched with the corresponding details of 
outward supplies furnished by the concerned supplier registered under 
this Act in such manner and within such time as may be prescribed. 

(9) Where the details of outward supplies furnished by the 
operator under sub-section (4) do not match with the corresponding 
details furnished by the supplier under section 37, the discrepancy shall 
be communicated to both persons in such manner and within such time 
as may be prescribed. 

(10) The amount in respect of which any discrepancy is 
communicated under sub-section (9) and which is not rectified by the 
supplier in his valid return or the operator in his statement for the month 
in which discrepancy is communicated, shall be added to the output tax 
liability of the said supplier, where the value of outward supplies 
furnished by the operator is more than the value of outward supplies 
furnished by the supplier, in his return for the month succeeding the 
month in which the discrepancy is communicated in such manner as may 
be prescribed. 

(11) The concerned supplier, in whose output tax liability
any amount has been added under sub-section (10), shall pay the tax 
payable in respect of such supply along with interest, at the rate specified 
under sub-section (1) of section 50 on the amount so added from the date 
such tax was due till the date of its payment. 
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(12) Any authority not below the rank of Deputy Commissioner 
may serve a notice, either before or during the course of any proceedings 
under this Act, requiring the operator to furnish such details relating to—

(a) supplies of goods or services or both effected 
through such operator during any period; or 

(b) stock of goods held by the suppliers making 
supplies through such operator in the godowns 
or warehouses, by whatever name called, 
managed by such operator and declared as 
additional places of business by such suppliers, 
as may be specified in the notice.

(13)  Every operator on whom a notice has been served under 
sub-section (12) shall furnish the required information within fifteen 
working days of the date of service of such notice. 

(14)  Any person who fails to furnish the information required 
by the notice served under sub-section (12) shall, without prejudice to 
any action that may be taken under section 122, be liable to a penalty 
which may extend to twenty- ivethousand rupees. 

Explanation : For the purposes of this section, the expression 
"concerned supplier" shall mean the supplier of goods or services or both 
making supplies through the operator. 

67.    Power of inspection, search and seizure.

(2).    Where the proper officer, not below the rank of Joint 
Commissioner, either pursuant to an inspection carried out under sub-
section (1) or otherwise, has reasons to believe that any goods liable to 
confiscation or any documents or books or things, which in his opinion 
shall be useful for or relevant to any proceedings under this Act, are 
secreted in any place, he may authorise in writing any other officer of 
central tax to search and seize or may himself search and seize such 
goods, documents or books or things:  

PROVIDED that where it is not practicable to seize any such 
goods, the proper officer, or any officer authorised by him, may serve on 
the owner or the custodian of the goods an order that he shall not remove, 
part with, or otherwise deal with the goods except with the previous 
permission of such officer: 

PROVIDED further that the documents or books or things so 
seized shall be retained by such officer only for so long as may be 
necessary for their examination and for any inquiry or proceedings under 
this Act.
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75.    General provisions relating to determination of tax

(1) Where the service of notice or issuance of order is  stayed by 
an order of a court or Appellate Tribunal, the period of such stay shall be 
excluded in computing the period specified in sub-sections (2) and (10) 
of section 73 or sub-sections (2) and (10) of section 74, as the case may 
be. 

(2) Where any Appellate Authority or Appellate Tribunal or
court concludes that the notice issued under sub-section (1) of
section 74 is not sustainable for the reason that the charges of fraud or 
any wilful-misstatement or suppression of facts to evade tax has not been 
established against the person to whom the notice was issued, the proper 
officer shall determine the tax payable by such person, deeming as if the 
notice were issued under sub-section (1) of section 73.

(3) Where any order is required to be issued in pursuance
of the direction of the Appellate Authority or Appellate Tribunal or a 
court, such order shall be issued within two years from the date of 
communication of the said direction.

(4) An opportunity of hearing shall be granted where a request 
is received in writing from the person chargeable with tax or penalty, or 
where any adverse decision is contemplated against such person. 

(5) The proper officer shall, if sufficient cause is shown by the 
person chargeable with tax, grant time to the said person and adjourn the 
hearing for reasons to be recorded in writing: Provided that no such 
adjournment shall be granted for more than three times to a person 
during the proceedings. 

(6) The proper officer, in his order, shall set out the relevant 
facts and the basis of his decision. 

(7) The amount of tax, interest and penalty demanded in the 
order shall not be in excess of the amount specified in the notice and no 
demand shall be confirmed on the grounds other than the grounds 
specified in the notice. 

(8) Where the Appellate Authority or Appellate Tribunal or 
court modifies the amount of tax determined by the proper officer, the 
amount of interest and penalty shall stand modified accordingly, taking 
into account the amount of tax so modified. 

(9) The interest on the tax short paid or not paid shall be payable 
whether or not specified in the order determining the tax liability. 

(10) The adjudication proceedings shall be deemed to be 
concluded, if the order is not issued within three years as provided for in 
sub-section (10) of section 73 or within five years as provided for in sub-
section (10) of section 74. 
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(11 ) An issue on which the Appellate Authority or the Appellate 
Tribunal or the High Court has given its decision which is prejudicial to 
the interest of revenue in some other proceedings and an appeal to the 
Appellate Tribunal or the High Court or the Supreme Court against such 
decision of the Appellate Authority or the Appellate Tribunal or the High 
Court is pending, the period spent between the date of the decision of the 
Appellate Authority and that of the Appellate Tribunal or the date of 
decision of the Appellate Tribunal and that of the High Court or the date 
of the decision of the High Court and that of the Supreme Court shall be 
excluded in computing the period referred to in sub-section (10) of 
section 73 or sub-section (10) of section 74 where proceedings are 
initiated by way of issue of a show cause notice under the said sections. 

(12) Notwithstanding anything contained in section 73 or 
section 74, where any amount of self-assessed tax in accordance with a 
return furnished under section 39 remains unpaid, either wholly or 
partly, or any amount of interest payable on such tax remains unpaid, the 
same shall be recovered under the provisions of section 79. 

(13) Where any penalty is imposed under section 73 or section 
74, no penalty for the same act or omission shall be imposed on the same 
person under any other provision of this Act." 

The petitioner's contention is that the word "money" is not included in Section 
67(2) of the CGST Act, 2017 and therefore, once the "money" is not included under 
Section 67(2) of the CGST Act, 2017 the Investigating Agency / Department is not 
competent to seize the same.

17. This Court has carefully gone through Section 67 of the CGST Act, 2017 
and the expression used in sub-section (2) of Section 67 is "confiscation of any 
documents or books or things, which in proper officer's opinion shall be useful for 
or relevant to any proceedings under this Act, are secreted in any place". 
Thereafter, sub-section (2) has two provisos and first proviso relates to goods and 
the second proviso refers to documents or books or things so seized shall be 
retained. 

18. The core issue before this Court is that whether expression "things" covers 
within its meaning the cash or not. In the considered opinion of this Court, the 
CGST Act, 2017 has to be seen as a whole and the definition clauses are the keys to 
unlock the intent and purpose of the various sections and expressions used therein, 
where the said provisions are put to implementation. Section 2(17) defines 
"business" and Section 2(31) defines "consideration". In the considered opinion 
of this Court a conjoint reading of Section 2(17), 2(31), 2(75) and 67(2) makes it 
clear that money can also be seized by authorized officer. 

19. The word "things" appears in Section 67(2) of the CGST Act, 2017 is to be 
thgiven wide meaning and as per Black's Law Dictionary, 10  Edition, any subject 
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matter of ownership within the spear of proprietary or valuable right, would come 
under the definition of " thing" (page No.1707). Similarly, Wharton's Law Lexicon 
at page No.1869 and 1870, the word "thing" has been defined and it includes 
"money". It is a cardinal principle of interpretation of statute that unreasonable and 
inconvenient results are to be avoided, artificially and anomaly to be avoided and 
most importantly a statute is to be given interpretation which suppresses the 

th
mischief and advances the remedy (Interpretation of statute by Maxwel, 12  
Edition, page No.199 to 205). The same preposition of law is propounded in 

th
Craies on Statute Law, 7  Edition, page No.94).

20. The Hon'ble Supreme Court in the case of D. Vinod Shivappa Vs. Nanda 
Belliappa reported in (2006) 6 SCC 456 in paragraph No.12 as held as under:-

"12. It is well settled that in interpreting a statute the court must 
adopt that construction which suppresses the mischief and advances the 
remedy. This is a rule laid down in Heydon's case [(1584) 76 ER 637 : 3 
Co Rep 7a] also known as the rule of purposive construction or mischief 
rule."

Therefore, keeping in view the aforesaid interpretation of the word 
"thing" money has to be included and it cannot be excluded as prayed by the 
petitioner from Section 67(2). The present case is at the stage of search and 
seizure. A search has been carried out and proceedings are going on.

21. A Division Bench of this Court in the case of Sumedha Dutta & Another 
Vs. The Union of India & Another (Writ Petition No.23680/2018, decided on 
04/04/2019) in paragraphs No.9 to 12 has held as under:-

"9. The Hon'ble Apex Court in the case of Director General of 
Income Tax (Investigation) & Others v/s Spacewood Furnishers Pvt. 
Ltd & Others reported in 2015 (374) ITR 595 (SC) has dealt with the 
scope of interference by the High Court in the matter of search and 
seizure. The Apex Court has held that findings with regard to 
satisfaction touching upon sufficiency and adequacy of reasons and 
authenticity and acceptability of information on which satisfaction 
reached, is not permissible in writ jurisdiction. The scope of interference 
has been dealt with in depth by the Apex Court.

10. The Apex Court in the case of Dr. Pratap Singh & Another 
v/s Director of Enforcement & Others reported in AIR 1985 SC 989 has 
held that illegality, if any, does not vitiate the evidence collected during 
the search.

11. The Orissa High Court in the case of Aditya Narayan 
Mahasupakar v/s Chief Commissioner of Income Tax & Others 
reported in 2017 (392) ITR 131 (Orissa) was dealing with the issue of 
search and seizure with specific reference to warrant of authorization 
and it has been held that the High Court should not go into the sufficiency 
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and insufficiency of the ground, which induce the Income Tax Officer to 
arrive at a conclusion to carry out search and seizure operation.

12. The scope of interference at this stage is very limited and 
the Income Tax Act, 1961 provides a complete mechanism, which has 
been followed after the search and seizure operation has been carried 
out. Even if it is presumed for a moment that warrant relating to search 
and seizure was not proper and there was some defect in it, the material 
collected during the search and seizure cannot be brushed aside on this 
count alone. The Income Tax Act, 1961 provides for a detailed procedure 
that has to be followed and this Court, in the present writ petition, does 
not find any reason to quash the entire search and seizure operation as 
prayed by the petitioners in the relief clause.

Accordingly, the present writ petition stands dismissed."

The Division Bench of this Court was dealing with a search a seizure case 
and the writ petition was filed at the initial stage only. Though it was a case under 
the Income Tax Act, 1961, however, this Court has declined to interfere in the 
matter of search and seizure by way of judicial review. 

22. Much has been argued by learned counsel for the petitioner in respect of 
"confessional statements" and the fact that the husband of the petitioner has 
retracted at a later stage. In the case of Surjeet Singh Chhabra Vs. Union of India 
reported in 1997 (89) E.L.T. 646 (S.C.), the Hon'ble Supreme Court has held that 
"confessional statements" made before Customs Officer though retracted within 
six days is an admission and binding since Custom Officers are not Police 
Officers. In the present case also the statements were made confessing the guilt by 
the husband of the petitioner and later on he has retracted from that statement as 
stated in the writ petition and therefore, in light of the Hon'ble Supreme Court's 
judgment no relief can be granted in the present writ petition on the basis of 
aforesaid ground keeping in view the judgment of Hon'ble Supreme Court.

23. A Division Bench of this Court in the case of R. S. Company Vs. 
Commissioner of Central Excise reported in 2017 (351) E.L.T. 264 (M.P.) has 
dealt with "confessional statements" and decided the matter in favour of the 
revenue and therefore, the ground raised in the present petition that the husband of 
the petitioner retracted the confessional statement does not help the petitioner nor 
her husband in any manner. 

24. Learned counsel for the petitioner has placed reliance upon a judgment 
delivered in the case of  Vinod Solanki Vs. Union of India and Another reported in 
(2008) 16 SCC 537. Heavy reliance has been placed in paragraph No.23 and the 
same reads as under:- 

"22. It is a trite law that evidences brought on record by way of 
confession which stood retracted must be substantially corroborated by 
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other independent and cogent evidences, which would lend adequate 
assurance to the court that it may seek to rely thereupon. We are not 
oblivious of some decisions of this Court wherein reliance has been 
placed for supporting such contention but we must also notice that in 
some of the cases retracted confession has been used as a piece of 
corroborative evidence and not as the evidence on the basis whereof 
alone a judgment of conviction and sentence has been recorded. {See 
Pon Adithan v. Deputy Director, Narcotics Control Bureau, (1999) 6 
SCC 1 : 1999 SCC (Cri) 1051}"

The aforesaid case was a case under the Foreign Exchange Regulation 
Act, 1973 and the Hon'ble Apex Court has held that evidence brought on record by 
way of confession, which stood retracted must be substantially corroborated by 
other independent and cogent evidence, which would lend adequate assurance to 
the Court that it may seek to rely thereupon. In the present case, the authorities are 
at the stage of investigation. The evidence is being collected and therefore, at this 
stage, the judgment relied upon by learned counsel for the petitioner is of no help.

25. Resultantly, keeping in view  the  totality of  the circumstances of the case, 
the material available in the case diary and also keeping in view Section 67(2) of 
the CGST Act, 2017, this Court is of the opinion that the authorities have rightly 
seized the amount from the husband of the petitioner and unless and until the 
investigation is carried out and the matter is finally adjudicated, the question of 
releasing the amount does not arise. The writ petition is dismissed. 

Certified copy as per rules.

Petition dismissed

I.L.R. [2020] M.P. 2130
ELECTION PETITION 

Before Mr. Justice G.S. Ahluwalia
E.P. No. 35/2019 (Gwalior) order passed on 13 December, 2019

VISHNU KANT SHARMA …Petitioner 

Vs.

CHIEF ELECTION COMMISSIONER & ors.     …Respondents

A. Representation of the People Act (43 of 1951), Section 81 & 126,  
Specific Relief Act (47 of 1963), Section 34 and Civil Procedure Code (5 of 
1908), Order 7 Rule 11 – Grounds – Petition for violation of Section 126 of Act 
of 1951 – Held – Petitioner has not challenged the election of Respondent-4 
and not even filed the election results – Petition barred by Section 34 of the 
Act of 1963 – As no relief is claimed for declaration of result of Respondent-4 
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as void, petition is also not maintainable u/S 81 of Act of 1951 – Petition 
dismissed under Order 7 Rule 11 CPC.     (Para 23)

d- yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk 81 o 126] fofufnZ"V 
vuqrks"k vf/kfu;e ¼1963 dk 47½] /kkjk 34 ,oa flfoy ÁfØ;k lafgrk ¼1908 dk 5½] 
vkns'k 7 fu;e 11 & vk/kkj & 1951 ds vf/kfu;e dh /kkjk 126 ds mYya?ku ds fy, 
;kfpdk & vfHkfu/kkZfjr & ;kph us izR;FkhZ Ø- 4 ds fuokZpu dks pqukSrh ugha nh gS rFkk 
fuokZpu ifj.kke Hkh izzLrqr ugha fd;k gS & ;kfpdk 1963 ds vf/kfu;e dh /kkjk 34 }kjk 
oftZr gS & pwafd izR;FkhZ Ø- 4 ds ifj.kke dks 'kwU; ?kksf"kr djus ds fy, fdlh vuqrks"k 
dk nkok ugha fd;k x;k gS] 1951 ds vf/kfu;e dh /kkjk 81 ds varxZr ;kfpdk Hkh 
iks"k.kh; ugha gS & fl-iz-la- ds vkns'k 7 fu;e 11 ds varxZr ;kfpdk [kkfjtA 

B. Representation of the People Act (43 of 1951), Sections 81, 100 
& 101 and Constitution – Article 226 – Maintainability – Held – U/S 81, 
petition can be filed challenging election of candidate on any ground 
mentioned u/S 100 and 101 of the Act – Petitioner not challenging election of 
Respondent-4 and merely praying for direction to Election Commissioner 
for quashment of entire election process – While entertaining petition u/S 81, 
Court cannot exercise powers under Article 226 of Constitution – Petition 
not maintainable.     (Para 22 & 23)

[k- yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk,¡ 81] 100 o 101 ,oa 
lafo/kku & vuqPNsn 226 & iks"k.kh;rk & vfHkfu/kkZfjr & vf/kfu;e dh /kkjk 100 ,oa 
101 ds varxZr mfYyf[kr fdlh Hkh vk/kkj ij vH;FkhZ ds fuokZpu dks pqukSrh nsrs gq,] 
/kkjk 81 ds varxZr ;kfpdk izLrqr dh tk ldrh gS & ;kph] izR;FkhZ Ø- 4 ds fuokZpu dks 
pqukSrh ugha ns jgk gS rFkk fuokZpu vk;qDr dks laiw.kZ fuokZpu dk;Zokgh vfHk[kafMr 
djus ds fy, funsf'kr fd;s tkus gsrq izkFkZuk dj jgk gS & /kkjk 81 ds varxZr ;kfpdk 
xzg.k djrs le;] U;k;ky; lafo/kku ds vuqPNsn 226 ds varxZr 'kfDr;ksa dk iz;ksx ugha 
dj ldrk & ;kfpdk iks"k.kh; ugha gSA

 C. Specific Relief Act (47 of 1963), Section 34 – Consequential 
Relief – Held – In absence of consequential relief of declaration of election of 
Respondent-4 as void, election petition is hit/barred by Section 34 of the Act 
of 1963.   (Para 21)

x- fofufnZ"V vuqrks"k vf/kfu;e ¼1963 dk 47½] /kkjk 34 & ifj.kkfed 
vuqrks"k & vfHkfu/kkZfjr & izR;FkhZ Ø- 4 ds fuokZpu dks 'kwU; ?kksf"kr djus ds ifj.kkfed 
vuqrks"k ds vHkko esa] fuokZpu ;kfpdk 1963 ds vf/kfu;e dh /kkjk 34 }kjk 
izHkkfor@oftZr gSA 

Cases referred :

(2017) 3 SCC 702, (2014) 14 SCC 502.

Vishnu Kant Sharma, petitioner is present in person. 
D.K. Katare, for the respondent Nos. 1 to 3. 
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K.N. Gupta with Sameer Kumar Shrivastava, for the respondent No. 4. 

(Supplied: Paragraph numbers)

O R D E R

G.S. AHLUWALIA, J.:- This Election Petition has been filed under 
Section 81 of Representation of the People Act, 1951, seeking the following          
relief :

a. Issue writ order or direction in nature of mandamus 
commanding the opposite party no.1 to cancel the 
election which was held on 12-5-2019 in the Lok Sabha 
Seats no. 03 of Gwalior due to not followed the law laid 
down in Section 126 of The Representation of People 
Act, 1951.

b. Issue writ order or direction in the nature of 
mandamus commanding to the opposite party no.1 to 
conduct a fresh by-election on the expenses of 
responsible political party/ parties/ candidate/ candidates 
for the sake of democratic set up as well as public fund.

c. That this Hon'ble Court may kindly impose punishment 
as per Section 126(2) of The Representation of People 
Act, 1951, who found guilty for same.

d. Kindly issue any other writ order or direction 
which this Hon'ble Court may be deemed just and 
proper in eye of justice.

2. The necessary facts for the disposal of the present election petition in short 
are that on 12-5-2019, elections were held for the Indian Parliament and the 
respondent no. 4 was one of the candidates from Gwalior, whereas the election 
petitioner has also claimed that he too had contested the election. It is the case of 
the election petitioner that Section 126 of Representation of the People Act, 1951 
(in short Act, 1951) prohibits public meetings during period of forty eight hours 
ending with hour fixed for conclusion of poll and accordingly, during the period of 
forty eight hours, there shall be no public meetings and election campaigns, which 
will include any kind of advertisement or election campaign on TV, Cable TV, 
Electronic or any Election Matter. However, on 12-5-2019, various political 
parties put their advertisement in various leading news papers in which they had 
made appeals in favor of the party as well as the candidates, whereas the same was 
prohibited after 6 P.M. of 10-5-2019. Accordingly, the election petitioner wrote to 
the Election Commission repeatedly pointing out the open violation of Section 
126 of The Representation of People Act, 1951 and a request was made to take 
strict action against everyone who had deliberately violated the Act, 1951. It was 
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also pleaded that although, the Election Commission of India is vested with the 
power of Superintendence, Direction and Control over the entire election process 
but no action was taken and since, the provisions of Section 126 of the Act, 1951 
were violated by various political parties, therefore, the present election petition 
has been filed seeking the above mentioned relief(s).

3. I.A. No. 4818/2019 has been filed by respondent no. 4 under Order 7 Rule 
11 C.P.C for dismissal of the election petition as barred by law.

4. I.A. No.4716/2019 has been filed by respondent no. 4 under Section 81 
read with Section 86(1) of Act, 1951 for dismissal of Election Petition.

5. I.A. No. 43331/2019 has been filed by Election Commission of India for 
releasing the Electronic Voting Machines and VVPATs involved in the Election.

6. Another I.A. No. 4717/2019 has been filed by respondent no. 4 under 
Order 7 Rule 11 C.P.C. For dismissal of the Election Petition.

7. During the Course of arguments, this Court found that the Election 
Petitioner has neither filed the copy of the Election Result, nor has prayed for 
setting aside the election of the returned candidate/respondent no.4. On the 
contrary, the relief(s) have been sought seeking issuance of mandamus to the 
Election Commission of India.

8. Accordingly, the Election Petitioner was also heard on the question that 
whether the present Election Petition is maintainable in absence of relief for 
declaration of the election of respondent no.4 as void and whether the Election 
Petition is maintainable in the light of the provisions of Order 7 Rule 11 CPC or 
not?

9. It is submitted by the Election Petitioner, that he has no legal knowledge, 
therefore, defect(s) if any, may be ignored and the Election Petition may be 
decided on merits. 

10. Heard the Election Petitioner. 

11. Order 7 Rule 11 C.P.C. reads as under :

11. Rejection of plaint.— The plaint shall be rejected 
in the following cases:—

(a) where it does not disclose a cause of action;

(b) where the relief claimed is undervalued, and the 
plaintiff, on being required by the Court to correct the 
valuation within a time to be fixed by the Court, fails to 
do so;
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(c) where the relief claimed is properly valued but the 
plaint is written upon paper insufficiently stamped, and 
the plaintiff, on being required by the Court to supply 
the requisite stamp-paper within a time to be fixed by 
the Court, fails to do so;

(d) where the suit appears from the statement in the 
plaint to be barred by any law;

(e) where it is not filed in duplicate; 

(f)  where the plaintiff fails to comply with the 
provisions of Rule 9; 

Provided that the time fixed by the Court for 
the correction of the valuation or supplying of the 
requisite stamp-papers shall not be extended unless the 
Court, for reasons to be recorded, is satisfied that the 
plaintiff was prevented by any cause of an exceptional 
nature from correcting the valuation or supplying the 
requisite stamp-papers, as the case may be, within the 
time fixed by the Court and that refusal to extend such 
time would cause grave injustice to the plaintiff.

12. Section 81 of Act, 1951 reads as under :

81. Presentation of petitions.—(1) An election 
petition calling in question any election may be 
presented on one or more of the grounds specified in 
sub-section (1) of Section 100 and Section 101 to the 
High Court by any candidate at such election or any 
elector within forty-five days from, but not earlier than 
the date of election of the returned candidate or if there 
are more than one returned candidate at the election and 
dates of their election are different, the later of those 
two dates. 

Explanation.—In this sub-section, "elector" means a 
person who was entitled to vote at the election to which 
the election petition relates, whether he has voted at 
such election or not.

(2) [Omitted]

(3) Every election petition shall be accompanied by 
as many copies thereof as there are respondents 
mentioned in the petition and every such copy shall be 
attested by the petitioner under his own signature to be 
a true copy of the petition.

13. Section 100 of Act, 1951 reads as under :
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100. Grounds for declaring election to be void.—

(1)  Subject to the provisions of sub-section (2) if the 
High Court is of opinion—

(a) that on the date of his election a returned candidate 
was not qualified, or was disqualified, to be chosen to 
fill the seat under the Constitution or this Act or the 
Government of Union Territories Act, 1963 (20 of 
1963); or

(b) that any corrupt practice has been committed by a 
returned candidate or his election agent or by any other 
person with the consent of a returned candidate or his 
election agent; or

(c) that any nomination has been improperly rejected; 
or

(d) that the result of the election, in so far as it 
concerns a returned candidate, has been materially 
affected—

(i) by the improper acceptance of any nomination, or

(ii) by any corrupt practice committed in the interests 
of the returned candidate by an agent other than his 
election agent, or

(iii) by the improper reception, refusal or rejection of 
any vote or the reception of any vote which is void, or

(iv) by any non-compliance with the provisions of the 
Constitution or of this Act or of any rules or orders 
made under this Act, the High Court shall declare the 
election of the returned candidate to be void.

(2) If in the opinion of the High Court, a returned 
candidate has been guilty by an agent, other than his 
election agent, of any corrupt practice but the High 
Court is satisfied—

(a) that no such corrupt practice was committed at the 
election by the candidate or his election agent, and 
every such corrupt practice was committed contrary to 
the orders, and without the consent, of the candidate or 
his election agent;

(b) [Omitted];

(c) that the candidate and his election agent took all 
reasonable means for preventing the commission of 
corrupt practices at the election; and
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(d) that in all other respects the election was free from 
any corrupt practice on the part of the candidate or any 
of his agents,

then the High Court may decide that the election 
of the returned candidate is not void.

14. Section 101 of Act, 1951 reads as under :

101. Grounds for which a candidate other than the 
returned candidate may be declared to have been 
elected.—If any person who has lodged a petition has, 
in addition to calling in question the election of the 
returned candidate, claimed a declaration that he 
himself or any other candidate has been duly elected 
and the High Court is of opinion—

(a) that in fact the petitioner or such other candidate 
received a majority of the valid votes; or

(b) that but for the votes obtained by the returned 
candidate by corrupt practices the petitioner or such 
other candidate would have obtained a majority of the 
valid votes,

the High Court shall after declaring the election of the 
returned candidate to be void declare the petitioner or 
such other candidate, as the case may be, to have been 
duly elected.

15. The case of the Election petitioner is that all the political parties had 
violated the provisions of Section 126 of Act, 1951. Therefore, it is the case of the 
petitioner that in the light of the provisions of Section 100 (1)(iv) of Act, 1951, the 
violation of Section 126 of Act, 1951 would be a ground to challenge the election. 
Whereas in I.A. No. 4717 of 2019, it has been pleaded by the respondent no. 4, that 
the non-compliance of Section 126 of Act, 1951 would not provide any ground to 
declare the election as void but as per the provisions of Section 126(2) of Act, 
1951, the violation would be punishable.

16. In this petition, the Election Petitioner has not prayed for declaration of 
the election of the respondent no.4 as void. Even the copy of the Election Result 
has not been annexed with the Election Petition. Thus, this Court is of the 
considered opinion, that in absence of challenge to the election of the respondent 
no.4, this Court cannot declare his election as Member of Parliament from 
Gwalior, as void. Therefore, the question that whether the violation of provisions 
of Section 126 of Act, 1951 would amount to non-compliance of provision of this 
Act as provided under Section 100(1)(iv) of Act, 1951 or not, has become an 
academic issue in this petition.
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17. Therefore, the moot question for consideration is that in absence of 
consequential relief of declaration of election of respondent no.4 as void, whether 
this Election Petition is barred under Section 34 of Specific Relief Act or not?

18. Section 34 of Specific Relief Act, 1963 reads as under :

34. Discretion of court as to declaration of status or 
right.—Any person entitled to any legal character, or to 
any right as to any property, may institute a suit against 
any person denying or interested to deny, his title to 
such character or right, and the court may in its 
discretion make therein a declaration that he is so 
entitled, and the plaintiff need not in such suit ask for 
any further relief:

Provided that no court shall make any such declaration 
where the plaintiff, being able to seek further relief than 
a mere declaration of title, omits to do so.

Explanation.—A trustee of property is a "person 
interested to deny" a title adverse to the title of someone 
who is not in existence, and for whom, if in existence, 
he would be a trustee.

19. The Supreme Court in the case of Arulmigu Chokkanatha Swamy Koil 
Trust v. Chandran, reported in (2017) 3 SCC 702 has held as under :

35. The plaintiff, who was not in possession, had in the 
suit claimed only declaratory relief along with mandatory 
injunction. The plaintiff being out of possession, the 
relief of recovery of possession was a further relief 
which ought to have been claimed by the plaintiff. The 
suit filed by the plaintiff for a mere declaration without 
relief of recovery of possession was clearly not 
maintainable and the trial court has rightly dismissed 
the suit .......

20. The Supreme Court in the case of Venkataraju Vs. Vidyane Donreradjapernmal 
reported in (2014) 14 SCC 502 has held as under :

23. The very purpose of the proviso to Section 34 
of the 1963 Act, is to avoid the multiplicity of the 
proceedings, and also the loss of revenue of court fees. 
When the Specific Relief Act, 1877 was in force, the 
9th Report of the Law Commission of India, 1958, had 
suggested certain amendments in the proviso, according 
to which the plaintiff could seek declaratory relief 
without seeking any consequential relief, if he sought 
permission of the court to make his subsequent claim in 
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another suit/proceedings. However, such an amendment 
was not accepted. There is no provision analogous to 
such suggestion in the 1963 Act. 

24. A mere declaratory decree remains non-
executable in most cases generally. However, there is no 
prohibition upon a party from seeking an amendment in 
the plaint to include the unsought relief, provided that it 
is saved by limitation. However, it is obligatory on the 
part of the defendants to raise the issue at the earliest. 
(Vide Parkash Chand Khurana v. Harnam Singh and 
State of M.P. v. Mangilal Sharma.) 

25. In Muni Lal v. Oriental Fire & General Insurance 
Co. Ltd. this Court dealt with declaratory decree, and 
observed that:

"4. ... mere declaration without consequential relief 
does not provide the needed relief in the suit; it would 
be for the plaintiff to seek both the reliefs. The omission 
thereof mandates the court to refuse the grant of 
declaratory relief."

26. In Shakuntla Devi v. Kamla, this Court while 
dealing with the issue held: 

"21. ... a declaratory decree simpliciter does not attain 
finality if it has to be used for obtaining any future 
decree like possession. In such cases, if suit for 
possession based on an earlier declaratory decree is 
filed, it is open to the defendant to establish that the 
declaratory decree on which the suit is based is not a 
lawful decree." 

27. In view of the above, it is evident that the suit filed 
by the appellant-plaintiffs was not maintainable, as 
they did not claim consequential relief......

21. Thus, it is held that in absence of consequential relief of declaration of 
election of respondent no.4 as void, this Court is of the view that the Election 
Petition filed by the petitioner is hit by the provisions of Section 34 of Specific 
Relief Act. 

22. Further, under Section 81 of Act, 1951, an Election Petition can be filed 
calling in question, the election of a candidate on any ground as mentioned in 
Sections 100 and 101 of Act, 1951. In the present case, the election petitioner has 
not challenged the election of the respondent no.4, but has merely prayed for a 
direction to the Election Commissioner of India, for the quashment of the entire 
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election process. This Court, while entertaining the election petition under 
Section 81 of Act, 1951, cannot exercise its powers under Article 226 of the 
Constitution of India, but has to merely consider the fact that whether the 
election of the candidate is void due to non-compliance of any provision of 
the Act or not?  

23. Since, the petitioner has not questioned the election of the respondent no.4 
and has not filed the election result also, therefore, this Court is of the considered 
opinion, that not only this petition is barred under Section 34 of Specific Relief 
Act, but is also not maintainable under Section 81 of Act, 1951 as no relief has 
been claimed for declaration of the result of respondent no. 4 as void.

24. Accordingly, this Election Petition is rejected/dismissed under Order 7 
Rule 11 C.P.C. 

All other pending I.A.s are also disposed of accordingly. 

No order as to costs.

Petition dismissed

I.L.R. [2020] M.P. 2139
ELECTION PETITION 

Before Mr. Justice B.K. Shrivastava
E.P. No. 14/2019 (Jabalpur) decided on 22 July, 2020

RADHESHYAM DARSHEEMA  …Petitioner�
Vs.

KUNWAR VIJAY SHAH & ors.                         �    …Respondents

A. Representation of the People Act (43 of 1951), Section 100(1) 
& 123 and Civil Procedure Code (5 of 1908), Order 7 Rule 11 – Corrupt Practice 
– Contestant & Candidate – Held – In respect of corrupt practice, term 
“Candidate” has been used in law – Contestant becomes a candidate only 
after filing his nomination – Bhagwat Katha was organized during 
26.10.2018 to 01.11.2018 whereas respondent filed his nomination later on 
05.11.2018, thus during the period of Katha, he was not a “Candidate” and 
hence cannot be considered as Corrupt Practice – No triable issue found – 
Election Petition dismissed.   (Paras 37 to 43)

d- yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk,¡ 100¼1½ o 123 ,oa 
flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 7 fu;e 11 & Hkz"V vkpj.k & izfr}anh o 
izR;k'kh & vfHkfu/kkZfjr & Hkz"V vkpj.k ds laca/k esa] fof/k esa **izR;k'kh** 'kCn dk 
mi;ksx fd;k x;k gS & izfr}anh dsoy mlds ukekadu nkf[ky djus ds i'pkr~ gh ,d 
izR;k'kh curk gS & fnukad 26-10-2018 ls 01-11-2018 ds nkSjku Hkkxor dFkk dk 
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vk;kstu fd;k x;k Fkk tcfd izR;FkhZ us ckn esa fnukad 05-11-2018 dks viuk ukekadu 
nkf[ky fd;k Fkk] vr% dFkk dh vof/k ds nkSjku] og **izR;k'kh** ugha Fkk ,oa blfy, 
Hkz"V vkpj.k ds :i esa ugha ekuk tk ldrk & dksbZ fopkj.kh; fook|d ugha ik;s x;s & 
fuokZpu ;kfpdk [kkfjtA 

B. Representation of the People Act (43 of 1951), Sections 
83(1)(a), 86, 100(1) & 123 and Civil Procedure Code (5 of 1908), Order 7 Rule 
11 – Material Facts – Held – Details of employees who were influenced by 
respondent is not provided in petition – Neither name of any employee is 
mentioned nor it is shown that how they affected election process in favour of 
respondent – Similarly, how respondent, as a Minister, misused his power 
and influenced voters is not mentioned – Source of information regarding 
expenditure of Bhagwat Katha is not mentioned, expenditures stated by 
petitioner is self imaginary calculation and presumption – Material facts are 
absent in pleadings – No triable issue found – Election petition dismissed.

 (Paras 33 to 36)

[k- yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk,¡ 83¼1½¼a½] 86] 
100¼1½ o 123 ,oa flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 7 fu;e 11 & rkfRod 
rF; & vfHkfu/kkZfjr & mu deZpkjhx.k dk fooj.k ;kfpdk esa ugha fn;k x;k gS ftUgsa 
izR;FkhZ }kjk izHkkfor fd;k x;k Fkk & u rks fdlh deZpkjh ds uke dk mYys[k fd;k 
x;k gS u gh ;g n'kkZ;k x;k gS fd dSls mUgksusa izR;FkhZ ds i{k esa fuokZpu izfØ;k dks 
izHkkfor fd;k & mlh izdkj] izR;FkhZ us] ,d ea=h ds :i esa] dSls viuh 'kfDr dk 
nq:i;ksx fd;k rFkk ernkrkvksa dks izHkkfor fd;k] dk mYys[k ugha gS & Hkkxor dFkk 
ds [kpZ ds laca/k esa tkudkjh ds L=ksr dk mYys[k ugha gS] ;kph }kjk crk;s x;s [kpsZ 
Lo;a }kjk dh xbZ dkYifud x.kuk vkSj mi/kkj.kk gS & vfHkopu eas rkfRod rF; 
vuqifLFkr gSa & dksbZ fopkj.kh; fook|d ugha ik;s x;s & fuokZpu ;kfpdk [kkfjtA 

C. Representation of the People Act (43 of 1951), Section 83(1)(a) 
& 86 and Civil Procedure Code (5 of 1908), Order 7 Rule 11 – Rejection of 
Plaint – Grounds where principles of Order 7 Rule 11 CPC is applicable 
under given circumstances and stages – Discussed & enumerated.   (Para 19)

x- yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk 83¼1½¼a½ o 86 ,oa 
flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 7 fu;e 11 & okn&i= dk [kkfjt fd;k 
tkuk & os vk/kkj tgka nh xbZ ifjfLFkfr;ksa ,oa izØeksa ds varxZr fl-iz-la- ds vkns'k 7 
fu;e 11 ds fl)kar ykxw gksrs gSa & foosfpr o izxf.krA 

Cases referred :

AIR 1986 S.C. 1253 = 1986 Supp SCC 315, AIR 1977 S.C. 2421 = (1977) 
4 SCC 467, (1998) 2 SCC 70, (2003) 1 SCC 557, (2004) 3 SCC 137, (2004) 9 SCC 
512, 2007 AIR SCW 3456 = (2007) 5 SCC 614, I.L.R. 2009 M.P. 3167, AIR 2012 
S.C. 3912 = (2012) 8 SCC 706, AIR 2017 S.C. 2653 = (2017) 13 SCC 174, C.A. 
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No. 9519/2019 order passed on 09.07.2020 (Supreme Court), AIR 2000 S.C. 694 
= (2000) 2 SCC 294, AIR 2001 S.C. 3689 = (2001) 8 SCC 233, AIR 2006 S.C. 713 
= (2005) 13 SCC 511, AIR 2007 S.C. 581 = (2007) 3 SCC 617, 2009 AIR SCW 
6812 = (2009) 9 SCC 310, 2010 AIR SCW 32 = AIR 2010 SC (Supp) 102 = (2010) 
4 SCC 81, 2014 AIR SCW 5649 = (2014) 10 SCC 545 = 2014 SCC online SC 710, 
AIR 1975 S.C. 2299, AIR 1994 S.C. 2277 = 1994 AIR-SCW 2155 = 1994 Supp 
(2) SCC 446, 1975 (Supp) SCC I : (AIR 1975 SC 2299), AIR 1996 S.C. 826 = 
1996 AIR-SCW 189 = (1996) 1 SCC 399.  

Mansoori Shakeel Ahmad, for the petitioner. 
Mrigendra Singh with Lal Hitendra Singh and Nevtej Singh Ruprah, for 

the respondent No. 1. 

O R D E R

B.K. SHRIVASTAVA, J.:- This order shall govern the disposal of I.A. No. 
8710 of 2019 filed by Respondent No.1 Kunwar Vijay Shah on 16.07.2019 under 
Order 7 Rule 11 of CPC read with section 86(1) of "Representation of the 
People Act, 1951" (referred to as "Act 1951") for dismissal of the Election 
Petition No.14 of 2019 as not maintainable under section 86 of the Act, 1951 read  
with Order 7 Rule 11 of CPC.

2. Notification U/s 30 of R.P. Act,1951 was issued by Election Commission 
for Legislative Assembly election. Voting was held on 28.11.2018 and the result 
was declared on 11.12.2018. Respondent No.1 Kunwar Vijay Shah, Sponsored by 
the "Bhartiya Janta Party", is the returned candidate for Constituency No.176, 
Harsood, District Khandwa (Received 80556 votes). Petitioner Radheshyam, 
sponsored by "Gondwana Gantantra Party", who is the looser in that election 
(Received only 709 votes), filed main election petition under section 80 read with 
section 100 of the Act, 1951 on 25.01.2019.

3. As per petitioner, respondent no.1 organized a function of Bhagwat Katha 
during the period of 26.10.2018 to 01.11.2018 and also celebrated his birthday on 
01.11.2018. The Election Code of Conduct was implemented from 14.10.2018 
and during the existence of Election Code of Conduct, the aforesaid function was 
organized by the respondent no.1. Approximate expenditure has been mentioned 
by the petitioner in Para 11(1) to 11(18). The petitioner also wrote a letter 
Annexure P-34 to transfer the officers, who were posted more than 5 years to 25 
years. But as the respondent was holding the post of Minister, therefore, he 
misused his power therefore any employee was not transferred. The information 
regarding EVM machines was also sought by the petitioner vide Annexure A-35 
but the aforesaid information was not given. The respondent no.1 organized the 
party meeting in the aforesaid Bhagwat Katha function. Therefore, the petitioner 
filed the petition for declaring :-

(i) the election of respondent no.1 as void and,
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(ii) to declare the petitioner as a returned candidate, and
(iii) the respondent no.1 be debarred for 6 years to contest any election.

4.  The notice was served upon respondent no.1, then he filed I.A. No.8710 of 
2019 on 16.07.2019 under Order 7 Rule 11 of the CPC read with section 86(1) of 
the Act, 1951. As per respondent, the petition is liable to be dismissed as not 
maintainable under section 86 of the Act, 1951 read with Order 7 Rule 11 of CPC. 
The respondent submitted that :- 

(i) The election petition has been filed only upon the ground of
as stipulated under section 123 of the commission of corrupt practice 

Act, 1951. The instant petition lacks in material fact constituting the 
cause of action required under the Act, 1951. The present petition does 
not fulfill the mandatory requirement of the law. The petition does not 
contain a concise statement of material fact on which the petitioner 
relies and therefore or does not disclose a triable issue cause of action. 
The so called specific allegations of corrupt practice as contained in Para 
6 to 17 do not meet out the basic requirement, which could constitute 
cause of action as required by law. The material facts as to how the 
information came to the knowledge of the petitioner pertaining to 
various incidents, as mentioned in the referred paras, is absolutely 
missing; whereas the same is preliminary requirement for 
maintainability of the petition. Even the material particulars are 
absent in the election petition. Thus, it suffers from non- compliance of 
the provisions contained under 83(1)(b) of the Act, 1951. The averments 
made in the petition are completely vague and lacking in material 
particulars. No trial or inquiry is permissible on the basis of such vague, 
indefinite, imprecise averments. The petition does not disclose a triable 
issue or cause of action, therefore, liable to be dismissed. Para 11(1) to 
Para 11(18) deserve to be struck out as they are having no nexus at all 
with the election in question. In fact the pleadings of the Paras are related 
to the religious function held with effect from 26.10.2018 to 01.11.2018. 
However, the petitioner has not disclosed the same as election expenses 
to the Election Commission.

(ii) The petitioner has not disclosed the source of information upon 
which the allegations have been leveled in the petition.

(iii) The copy of election petition, served upon the answering 
respondent, has not been attested by the petitioner under his own signature 
to be a true copy of the petition.

(iv) The memo of petition bears such attestation, but the documents 
filed along with the election petition do not bear any such attestation.

(v) Bhagwat Katha commenced with effect from 26.10.2018 to
01.11.2018; whereas the answering respondent submitted his nomination 
form on 05.11.2018 i.e. after the end of Bhagwat Katha. When the Katha 
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was organized, at that time & up to 03.11.2018, the respondent was not the 
sponsored candidate of the "Bhartiya Janta Party". Therefore, no question 
of disclosing the existence of said Bhagwat Katha, as alleged by the 
petitioner as election expenses, arises. The Katha was not organized by 
the respondent. "Chain Biharilal Seva Samiti" organized the aforesaid 
Katha and the entire expenses were borne by the said committee and not 
by the answering candidate. Pleading under Para 11(1) to Para 11(18) is 
scandalous and vexatious, which does not disclose even remote cause of 
action to launch the election petition.

(vi) The petitioner did not disclose that how the Government 
officials help the respondent in the election, only vague allegations have 
been made.

(vii) Petitioner filed an affidavit of Santosh by saying that he is the 
member of Chain Biharilal Seva Samiti. The respondent filed the 
affidavit of Chairman of the aforesaid Samiti named Anil Kumar in 
which it has been stated that Santosh was not the member of the 
aforesaid Samiti.

5. The petitioner filed the reply of the aforesaid application on 15.10.2019. It 
is submitted that he disclosed the entire details in his petition. He draws attention 
towards the Para 1 to Para 19 and said that the sufficient details have been given. 
The facts, required to be proved by the evidence, are not required to be disclosed 
in the pleading. The petitioner will prove the entire ground which are raised in the 
petition. The petitioner complied all provisions at the time of filing the petition. 
He duly attested and verified the petition. Copy supplied to the respondent was 
also attested by the petitioner, therefore, the petitioner requested to dismiss the 
aforesaid interim application.

6. No doubt, the powers of Order 7 Rule 11 can be used in the election 
petition filed under Act,1951. In Azhar Hussain Vs. Rajiv Gandhi, AIR 1986 S.C. 
1253 = 1986 Supp SCC 315 , the Apex Court said in para 8 and 9 that Since CPC is 
applicable, the court trying the election petition can act in exercise of the powers 
of the Code including Order 6 Rule 16 and Order 7 Rule 11(a). The Court said in 
Para 8 :-

"8. The argument is that inasmuch as Section 83(1) is not adverted to in 
Section 86 in the context of the provisions, noncompliance with which 
entails dismissal of the election. petition, it follows that noncompliance 
with the requirements of Section 83 (1), even though mandatory, do not 
have lethal consequence of dismissal. Now it is not disputed that the 
Code of Civil Procedure (CPC) applies to the trial of an election petition 
by virtue of section 87 of the Act. Since CPC is applicable, the court 
trying the election petition can act in exercise of the powers of the Code 
including Order 6 Rule 16 and Order 7 Rule 11(a)."
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7. It will be useful to refer Rule 11 of Order VII of CPC, which is as under:-

"11.    Rejection of plaint.-The plaint shall be rejected in the following 
cases:- 

(a) where it does not disclose a cause of action;

(b) where the relief claimed is undervalued, and the plaintiff, on 
being required by the Court to correct the valuation within a 
time to be fixed by the Court, fails to do so;

(c)  where the relief claimed is properly valued but the plaint is 
written upon paper insufficiently stamped, and the plaintiff, on 
being required by the Court to supply the requisite stamp-paper 
within a time to be fixed by the Court, fails to do so;

(d) where the suit appears from the statement in the plaint to be 
barred by any law;

(e) where it is not filed in duplicate;

(f) where the plaintiff fails to comply with the provisions of 
rule 9.

Provided that the time fixed by the Court for the correction of 
the valuation or supplying of the requisite stamp-paper shall not be 
extended unless the Court, for reasons to be recorded, is satisfied that 
the plaintiff was prevent by any cause of exceptional nature for 
correction the valuation or supplying the requisite stamp-paper, as the 
case may be, within the time fixed by the Court and that refusal to extend 
such time would cause grave injustice to the plaintiff."

8. In T. Arivandandam Petitioner Vs. T. V. Satyapal and another, AIR 1977
S.C. 2421 = (1977) 4 SCC 467, while considering the provision of Order 7 Rule 11 
and the duty of the trial court the Apex Court has reminded the trial Judges with 
the following observation:

"The learned Munsif must remember that if on a meaningful, not formal , 
reading of the plaint it is manifestly vexatious, and meritless, in the sense 
of not disclosing a clear right to sue, he should exercise his power under 
O. VII R. 11, C. P. C. taking care to see that the ground mentioned therein 
is fulfilled. And, if clear drafting has created the illusion of a cause of 
action, nip it in the bud at the first hearing by examining the party 
searchingly under O. X. C.P.C. An activist Judge is the answer to 
irresponsible law suits. The trial Courts would insist imperatively on 
examining the party at the first hearing so that bogus litigation can be 
shot down at the earliest stage. The Penal Code is also resourceful 
enough to meet such men, (Ch. XI) and must be triggered against them. 
In this case, the learned Judge to his cost realised what George Bernard 
Shaw remarked on the assassination of Mahatma Gandhi." "It is 
dangerous to be too good."
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9. In I.T.C.  Ltd. Vs. Debts  Recovery Appellate Tribunal [(1998) 2 SCC 70] it 
was held that the basic question to be decided while dealing with an application 
filed under Order 7 Rule 11 of the Code is whether a real cause of action has been 
set out in the plaint or something purely illusory has been stated with a view to get 
out of Order 7 Rule 11 of the Code.

10. In Saleem Bhai Vs. State of Maharashtra [(2003)1 SCC 557] it was held 
with reference to Order 7 Rule 11 of the Code that -

" 9. ... the relevant facts which need to be looked into for deciding an 
application thereunder are the averments in the plaint. The trial court can 
exercise the power at any stage of the suit before registering the plaint or 
after issuing summons to the defendant at any time before the conclusion 
of the trial. For the purposes of deciding an application under Clauses (a) 
and (d) of Rule 11 of Order 7 CPC, the averments in the plaint are 
germane; the pleas taken by the defendant in the written statement would 
be wholly irrelevant at that stage,..." (SCC p. 560, para 9).

11. In Sopan Sukhdeo Sable Vs. Asstt. Charity Commr. [(2004) 3 SCC 137] 
this Court held thus: (SCC pp. 14647, para 15)

" 15. There cannot be any compartmentalization, dissection, segregation 
and inversions of the language of various paragraphs in the plaint. If 
such a course is adopted it would run counter to the cardinal canon of 
interpretation according to which a pleading has to be read as a whole to 
ascertain its true import. It is not permissible to cull out a sentence or a 
passage and to read it out of the context in isolation. Although it is the 
substance and not merely the form that has to be looked into, the 
pleading has to be construed as it stands without addition or subtraction 
or words or change of its apparent grammatical sense. The intention of 
the party concerned is to be gathered primarily from the tenor and terms 
of his pleadings taken as a whole. At the same time it should be borne in 
mind that no pedantic approach should be adopted to defeat justice on 
hair splitting technicalities."

12. In Liverpool & London S.P. & I Assn. Ltd. Vs. M.V. Sea Success I & Anr., 
(2004) 9 SCC 512, The Court said:-

"139. Whether a plaint discloses a cause of action or not is essentially a 
question of fact. But whether it does or does not must be found out from 
reading the plaint itself. For the said purpose, the averments made in the 
plaint in their entirety must be held to be correct. The test is as to whether 
if the averments made in the plaint are taken to be correct in their 
entirety, a decree would be passed."

13. In Hardesh Ores Pvt. Ltd Vs. M/s. Hede and Co., [With Sociedade de 
Fomento Industrial Pvt. Ltd Vs. M/s. Hede and Co.] 2007 AIR SCW 3456 = 
(2007)5 SCC 614, the Apex Court said that whether a plaint discloses a cause of 
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action is essentially a question of fact, but whether it does or does not must be 
found out from reading the plaint itself. For the said purpose the averments made 
in the plaint in their entirety must be held to be correct. The test is whether the 
averments made in the plaint if taken to be correct in their entirety a decree would 
be passed. The averments made in the plaint as a whole have to be seen to find out 
whether Cl. (d) of R. 11 of O. 7 is applicable. It is not permissible to cull out a 
sentence or a passage and to read it out of the context in isolation. Although it is the 
substance and not merely the form that has to be looked into, the pleading has to be 
construed as it stands without addition or subtraction of words or change of its 
apparent grammatical sense.

14. In the case of Karim Bhai Vs. State of Maharashtra & Ors., I.L.R. 2009 
M.P. 3167, the Court held that the instances as given in Order VII Rule 11 cannot 
be regarded as exhaustive of all the cases, in which the Court can reject the plaint 
or is limiting the inherent powers of the Court in respect thereof. The provisions 
are procedural and enacted with an aim and object to prevent vexatious and 
frivolous litigation. The Court also said that it is required to see that the vexatious 
and frivolous litigation should not be allowed to proceed so as to kill the time of 
Court for nothing. Where the plaint does not disclose the cause of action, mere 
writing by the plaintiff that he is having cause of action, would not itself sufficient 
to hold that plaintiff  has disclosed the cause of action.

15. Apex Court in The Church of Christ Charitable Trust and Educational 
Charitable Society, rep. by its Chairman Vs. M/s. Ponniamman Educational Trust 
rep. by its Chairperson / Managing Trustee, AIR 2012 S.C. 3912 = (2012) 8 SCC 
706, observed in para 6 as follows: -

"6......... It is clear from the above that where the plaint does not disclose 
a cause of action, the relief claimed is undervalued and not corrected 
within the time allowed by the Court, insufficiently stamped and not 
rectified within the time fixed by the Court, barred by any law, failed to 
enclose the required copies and the plaintiff fail to comply with the 
provisions of Rule 9, the Court has no other option except to reject the 
same. A reading of the above provision also makes it clear that power 
under Order VII, Rule 11 of the Code can be exercised at any stage of the 
suit either before registering the plaint or after the issuance of summons 
to the defendants or at any time before the conclusion of the trial. This 
position was explained by this Court in Saleem Bhai and Ors. v. State of 
Maharashtra and others, (2003) 1 SCC 557 : (AIR 2003 SC 759 : 2003 
AIR SCW 174).

16. In paragraph 8 (of AIR) of the Madanuri Sri Rama Chandra Murthy Vs. 
Syed Jalal, AIR 2017 S.C. 2653 = (2017) 13 SCC 174, the Apex Court has 
succinctly restated the legal position as follows: -

2146 I.L.R.[2020]M.P.Radheshyam Darsheema Vs. Kunwar Vijay Shah



"8. The plaint can be rejected under Order VII, Rule 11 if conditions 
enumerated in the said provision are fulfilled. It is needless to observe 
that the power under Order VII, Rule 11, CPC can be exercised by the 
Court at any stage of the suit. The relevant facts which need to be looked 
into for deciding the application are the averments of the plaint only. If 
on an entire and meaningful reading of the plaint, it is found that the suit 
is manifestly vexatious and merit -less in the sense of not disclosing any 
right to sue, the court should exercise power under Order VII, Rule 11, 
CPC. Since the power conferred on the Court to terminate civil action at 
the threshold is drastic, the conditions enumerated under Order VII, 
Rule 11 of CPC to the exercise of power of rejection of plaint have to be 
strictly adhered to. The averments of the plaint have to be read as a whole 
to find out whether the averments disclose a cause of action or whether 
the suit is barred by any law. It is needless to observe that the question as to 
whether the suit is barred by any law, would always depend upon the facts 
and circumstances of each case. The averments in the written statement as 
well as the contentions of the defendant are wholly immaterial while 
considering the prayer of the defendant for rejection of the plaint. Even 
when, the allegations made in the plaint are taken to be correct as a whole 
on their face value, if they show that the suit is barred by any law, or do 
not disclose cause of action, the application for rejection of plaint can be 
entertained and the power under Order VII, Rule 11 of CPC can be 
exercised. If clever drafting of the plaint has created the illusion of a 
cause of action, the court will nip it in the bud at the earliest so that bogus 
litigation will end at the earlier stage."

17. It may be useful to refer para 12 of Azhar Hussain Vs. Rajiv Gandhi, AIR 
1986 S.C. 1253 = 1986 Supp SCC 315 in which the Apex Court held that the 
whole purpose of conferment of powers under this provision is to ensure that a 
litigation which is meaningless, and bound to prove abortive, should not be 
permitted to waste judicial time of the court, in the following words :

"12. .......... The whole purpose of conferment of such powers is to ensure 
that a litigation which is meaningless and bound to prove abortive should 
not be permitted to occupy the time of the court and exercise the mind of 
the respondent. The sword of Damocles need not be kept hanging over his 
head unnecessarily without point or purpose. Even in an ordinary Civil 
litigation the Court readily exercises the power to reject a plaint if it does 
not disclose any cause of action. "

18. Recently on 09.07.2020 in Civil Appeal No. 9519/2019 (Dahiben Vs.
Arvindbhai Kalyanji Bhanusali(Gajra)(D) through LRS & others), the Apex
Court considered the provision of Order 7 Rule 11 with the provision of Order 7
Rule 14(A), which is related to the production of documents on which the plaintiff
places reliance in his suit, and said in Para 12.4, that the aforesaid documents may
also be taken into consideration at the time of deciding the application filed under
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Order 7 Rule 11(a) of CPC. The Court said as under:-

"Having regard to Order VII Rule 14 CPC, the documents filed 
alongwith the plaint, are required to be taken into consideration for 
deciding the application under Order VII Rule 11(a). When a document 
referred to in the plaint, forms the basis of the plaint, it should be treated 
as a part of the plaint."

19.  Therefore, upon perusal of the provision of Order 7 Rule 11 of CPC 
and aforesaid pronouncements, it can be said that :-

[i] The provision of Order VII Rule 11 is mandatory in nature. It 
states that the plaint "shall" be rejected if any of the grounds specified in 
clause (a) to (e) are made out.

[ii] The power under Order VII Rule 11 CPC may be exercised by 
the Court at any stage of the suit, either before registering the plaint, or 
after issuing summons to the defendant, or before conclusion of the trial.

[iii] If the Court finds that the plaint does not disclose a cause of 
action, or that the suit is barred by any law, the Court has no option, but to 
reject the plaint.

[iv] The remedy under Order VII Rule 11 is an independent and 
special remedy, wherein the Court is empowered to summarily dismiss a 
suit at the threshold, without proceeding to record evidence, and 
conducting a trial, on the basis of the evidence adduced, if it is satisfied 
that the action should be terminated on any of the grounds contained in 
this provision.

[v]� The underlying object of Order VII Rule 11 (a) is that if in a suit, 
no cause of action is disclosed, or the suit is barred by limitation under 
Rule 11 (d), the Court would not permit the plaintiff to unnecessarily 
protract the proceedings in the suit. In such a case, it would be necessary 
to put an end to the sham litigation, so that further judicial time is not 
wasted. 

[vi]� At this stage, the pleas taken by the defendant in the written 
statement and application for rejection of the plaint on the merits, would 
be irrelevant, and can not be adverted to, or taken into consideration.

[vii]� The test for exercising the power under Order VII Rule 11 is that 
if the averments made in the plaint are taken in entirety, in conjunction 
with the documents relied upon, would the same result in a decree being 
passed. 

[viii]� The averments made in the plaint in their entirety must be held 
to be correct. 

[ix]� The averments made in the plaint as a whole have to be seen to 
find out whether Cl. (d) of R. 11 of O. 7 is applicable. It is not permissible 
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to cull out a sentence or a passage and to read it out of the context in 
isolation. Documents on which the plaintiff places reliance in his suit, 
may also be taken into consideration at the time of deciding the 
application filed under Order 7 Rule 11(a) of CPC. 

[x]� If on a meaningful reading of the plaint, it is found that the suit is
manifestly vexatious and without any merit, and does not disclose a right 
to sue, the court would be justified in exercising the power under Order 
VII Rule 11 CPC.

20.  It is appropriate to mention hear that the respondent mainly used three 
points i.e. "absence of concise statement" "lacking in material particulars" and 
"not discloser of a triable issue or cause of action". The aforesaid objections are 
related to election petition, which has been filed by Petitioner before the High 
Court. Section 81 to 86 of Act, 1951 says :- 

"81. Presentation of petitions.— 

(1) An election petition calling in question any election may be 
presented on one or more of the grounds specified in sub-section (1) of 
section 100 and section 101 to the High Court by any candidate at such 
election or any elector within forty-five days from, but not earlier than 
the date of election of the returned candidate, or if there are more than 
one returned candidate at the election and the dates of their election are 
different, the later of those two dates. 

Explanation.—In this sub-section, "elector" means a person who was 
entitled to vote at the election to which the election petition relates, 
whether he has voted at such election or not. 

(2)....[Omitted] 

(3) Every election petition shall be accompanied by as many copies 
thereof as there are respondents mentioned in the petition, and every 
such copy shall be attested by the petitioner under his own signature to 
be a true copy of the petition." 

"82. Parties to the petition.—A petitioner shall join as respondents to 
his petition : 

(a) where the petitioner, in addition to claiming a declaration that the 
election of all or any of the returned candidates is void, claims a further 
declaration that he himself or any other candidate has been duly elected, all 
the contesting candidates other than the petitioner, and where no such further 
declaration is claimed, all the returned candidates; and, 

(b) any other candidate against whom allegations of any corrupt practice 
are made in the petition." 

"83. Contents of petition.- (1) An Election petition - 

2149I.L.R.[2020]M.P. Radheshyam Darsheema Vs. Kunwar Vijay Shah



(a) shall contain a concise statement of the material facts on 
which the petitioner relies; 

(b) shall set forth full particulars of any corrupt practice that the 
petitioner alleges including as full a statement as possible of the names 
of the parties alleged to have committed such corrupt practice and the 
date and place of the commission of each such practice; and, 

(c) shall be signed by the petitioner and verified in the manner laid 
down in the Code of Civil Procedure, 1908 (5 of 1908) for the verification 
of pleadings:

Provided that where the petitioner alleges any corrupt practice, 
the petition shall also be accompanied by an affidavit in the prescribed 
form in support of the allegation of such corrupt practice and the 
particulars thereof.

(2)  Any schedule or annexe to the petition shall also be signed by 
the petitioner and verified in the same manner as the petition."

"84. Relief that may be claimed by the petitioner.—

A petitioner may, in addition to claiming a declaration that the 
election of all or any of the returned candidates is void, claim a further 
declaration that he himself or any other candidate has been duly 
elected."

"86. Trial of election petitions.—

(1)  The High Court shall dismiss an election petition which does 
not comply with the provisions of section 81 or section 82 or section 
117.

Explanation.—An order of the High Court dismissing an election 
petition under this subsection shall be deemed to be an order made under 
clause (a) of section 98.

(2) As soon as may be after an election petition has been presented 
to the High Court, it shall be referred to the Judge or one of the Judges 
who has or have been assigned by the Chief Justice for the trial of 
election petitions under sub-section (2) of section 80A.

(3) Where more election petitions than one are presented to the 
High Court in respect of the same election, all of them shall be referred 
for trial to the same Judge who may, in his discretion, try them separately 
or in one or more groups.

(4) Any candidate not already a respondent shall, upon application 
made by him to the High Court within fourteen days from the date of 
commencement of the trial and subject to any order as to security for 
costs which may be made by the High Court, be entitled to be joined as a 
respondent.
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Explanation.—For the purposes of this sub-section and of section 97, 
the trial of a petition shall be deemed to commence on the date fixed for 
the respondents to appear before the High Court and answer the claim or 
claims made in the petition.

(5) The High Court may, upon such terms as to costs and otherwise 
as it may deem fit, allow the particulars of any corrupt practice alleged in 
the petition to be amended or amplified in such manner as may in its 
opinion be necessary for ensuring a fair and effective trial of the petition, 
but shall not allow any amendment of the petition which will have the 
effect of introducing particulars of a corrupt practice not previously 
alleged in the petition.

(6) The trial of an election petition shall, so far as is practicable 
consistently with the interests of justice in respect of the trial, be 
continued from day to day until its conclusion, unless the High Court 
finds the adjournment of the trial beyond the following day to be 
necessary for reasons to be recorded.

(7) Every election petition shall be tried as expeditiously as 
possible and endeavour shall be made to conclude the trial within six 
months from the date on which the election petition is presented to the 
High Court for trial."

117. Security for costs.—

(1) At the time of presenting an election petition, the petitioner shall 
deposit in the High Court in accordance with the rules of the High Court 
a sum of two thousand rupees as security for the costs of the petition.

(2) During the course of the trial of an election petition, the High Court 
may, at any time, call upon the petitioner to give such further security for 
costs as it may direct." 

21.  It appears that Section 83 of the Act deals with contents of petition. Clause 
(a) of Sub Section 1 of Section 83 provides that an election petition shall contain a 
concise statement of material facts on which the petitioner relies. Clause (b) of 
Sub Section 1 of Section 83 further, provides that such an election petition shall 
set forth full particulars of any corrupt practices that the petitioner alleges, 
including as full statement as possible of the names of the parties alleged to have 
committed such corrupt practice and the date and place of the commission of each 
such practice. Clause (c) of Sub Section 1 of the Section 83 provides that the 
election petition shall be signed by the petitioner and verified in the manner laid 
down in the Code of Civil Procedure, 1908 (v of 1908) for the verification of 
pleadings. The proviso of Sub Section 1 further mandates that where the 
petitioner alleges any corrupt practice, the petition shall also be accompanied by an 
affidavit in the prescribed form in support of the allegation of such corrupt practice 
and the particulars thereof. Sub Section 2 of Section 83 provides that any schedule 
or annexure to the petition shall also be signed by the petitioner and verified 
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in the same manner as the petition. Section 86 of the Act deals with trial of election 
petition. Sub Section 1 of Section 86 specifically provides that the High Court 
shall dismiss an election petition which does not comply with the provision of 
Section 81 or Section 82 or Section 117.  

22. In Azhar Hussain v. Rajiv Gandhi, AIR 1986 S.C. 1253 = 1986 Supp SCC 
315 [25.04.1986] it has been said that the whole purpose of conferment of such 
powers is to ensure that a litigation which is meaningless and bound to prove 
abortive should not be permitted to occupy the time of the court election petition 
can be summarily dismissed if it does not furnish cause of action. Basic facts 
which constitute the ingredients of the particular corrupt practice alleged by the 
petitioner must be specified in order to succeed on the charge. The omission of a 
single material fact would lead to an incomplete cause of action and that an 
election petition without the material facts relating to a corrupt practice is not an 
election petition at all. The Court said :- 

"11. In view of this pronouncement there is no escape from the 
conclusion that an election petition can be summarily dismissed if it 
does not furnish cause of action in exercise of the powers under the Code 
of Civil Procedure. So also it emerges from the aforesaid decision that 
appropriate orders in exercise of powers under the Code of Civil
Procedure can be passed if the mandatory requirements enjoined by 
Section 83 of the Act to incorporate the material facts in the election 
petition are not complied with. This Court in Samant's case (1969) 3 
SCC 238 : (AIR 1969 SC 1201) has expressed itself in no unclear terms 
that the omission of a single material fact would lead to an incomplete
cause of action and that an election petition without the material facts 
relating to a corrupt practice is not an election petition at all. So also in 
Udhav Singh's case (1977) 1 SCC 311 : (AIR 1977 SC 744) the law has 
been enunciated that all the primary facts which must be proved by a 
party to establish a cause of action or his defence are material facts.
In the context of a charge of corrupt practice it would mean that the basic 
facts which constitute the ingredients of the particular corrupt practice 
alleged by the petitioner must be specified in order to succeed on the 
charge. Whether in an election petition a particular fact is material or not 
and as such required to be pleaded is dependent on the nature of the 
charge levelled and the circumstances of the case. All the facts which are 
essential to clothe the petition with complete cause of action must be 
pleaded and failure to plead even a single material fact would amount to 
disobedience of the mandate of, Section 83(1) (a). An election petition 
therefore can be and must be dismissed if it suffers from any such vice. ...

12. ..............The whole purpose of conferment of such powers is to 
ensure that a litigation which is meaningless and bound to prove abortive 
should not be permitted to occupy the time of the court and exercise the 
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mind of the respondent. The sword of Damocles need not be kept 
hanging over his head unnecessarily without point or purpose." 

23. In V. Narayanaswamy Vs. C. P. Thirunavukkarasu, AIR 2000 S. C. 694 = 
(2000) 2 SCC 294 the Apex Court said that Primary responsibility is on
petitioner to furnish full particulars of corrupt practice and file petition in full
compliance of law, in its absence, petition can be dismissed. No any duty is cast on
High Court to sou-motu direct the furnishing of better particulars etc.because if 
the statute renders any particular requirement mandatory, the Court cannot 
exercise dispensing powers to waive non-compliance. The Court highlighted 
"material facts""material particulars" and said :-

"24. It will be thus seen that an election petition is based on the rights, 
which are purely the creature of statute, and if the statute renders any 
particular requirement mandatory, the Court cannot exercise dispensing 
powers to waive non-compliance. For the purpose of considering a 
preliminary objection as to the maintainability of the election petition 
the averments in the petition should be assumed to be true and the Court 
has to find out whether these averments disclose a cause of action or a 
triable issue as such. Sections 31, 83(1)(c) and 86 read with Rule 94-A of 
the Rules and Form 25 are to be read conjointly as an integral scheme. 
When so read if the Court finds non-compliance it has to uphold the 
preliminary objection and has no option except to dismiss the petition. 
There is difference between "material facts" and "material particulars". 
While the failure to plead material facts is fatal to the election petition 
the absence of material particulars can be cured at a later stage by an 
appropriate amendment. "Material facts" mean the entire bundle of 
facts, which would constitute a complete cause of action and these must 
be concisely stated in the election petition, i.e., clause (a) of sub-section 
(1) of Section 83. Then under clause (b) of sub-section (1) of Section 83 
the election petition must contain full particulars of any corrupt practice. 
These particulars are obviously different from material facts on which  
the petition is founded. ......................To plead corrupt practice as 
contemplated by law it has to be specifically alleged that the corrupt 
practices were committed with the consent of the candidate and that a 
particular electoral right of a person was affected. It cannot be left to 
time, chance or conjecture for the Court to draw inference by adopting 
an involved process of reasoning. Where the alleged corrupt practice is 
open to two equal possible inferences the pleadings of corrupt practice 
must fail. Where several paragraphs of the election petition alleging 
corrupt pratices remain unaffirmed under the verification clause as well 
as the affidavit, the unsworn allegations could have no legal existence 
and the Court could not take cognizance thereof. Charge of corrupt 
practice being quasi-criminal in nature the Court must always insist on 
strict compliance with the provisions of law. In such a case it is equally 
essential that the particulars of the charge of allegations are clearly and 
precisely stated in the petition. It is the violation of the provisions of 
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Section 81 of the Act which can attract the application of the doctrine of 
substantial compliance. The defect of the type provided in Section 83 of 
the Act on the other hand, can be dealt with under the doctrine of 
curability, on the principles contained in the Code of Civil Procedure. 
Non-compliance with the provisions of Section 83 may lead to dismissal 
of the petition if the matter falls within the scope of the Order 6, Rule 16 and 
Order 7, Rule 11 of the Code of Civil Procedure.............Where the 
petition does not disclose any cause of action it has to be rejected. Court, 
however, cannot dissect the pleadings into several parts and consider 
whether each one of them discloses a cause of action. Petition has to be 
considered as a whole. There cannot be a partial rejection of the petition. 

27.  Material facts and material particulars certainly connote two 
different things. Material facts are those facts which constitute the cause 
of action. In a petition on the allegation of corrupt practices cause of 
action cannot be equated with the cause of action as is normally 
understood because of the consequences that follow in a petition based 
on the allegations of corrupt practices. An election petition seeking a 
challenge to the election of a candidate on the allegation of corrupt 
practices is a serious matter, if proved not only that the candidate suffers 
ignominy, he also suffers disqualification from standing for election for 
a period that may extend to six years. Reference in this connection may 
be made to Section 8A of the Act. It was for this purpose that proviso to 
sub-section (1) of Section 83 was inserted by Act 40 of 1961 (w.e.f. 
September 20, 1961) requiring filing of the affidavit in the prescribed 
form where there are allegations of corrupt practice in the election 
petition. Filing of the affidavit as required is not a mere formality. By 
naming a document as an affidavit it does not become an affidavit. To be 
an affidavit it has to conform not only to the form prescribed in substance 
but has also to contain particulars as required by the Rules." 

24.  In Hari Shanker Jain Appellant Vs. Sonia Gandhi, AIR 2001 S.C. 3689 = 
(2001) 8 SCC 233, the court said that the material facts required to be stated are 
those facts which can be considered as materials supporting the allegations made. 
Omission of a single material fact leads to an incomplete cause of action and the 
statement of claim becomes bad. Material facts would include positive statement of 
facts as also positive averments of a negative fact, if necessary. Failure to plead 
"material facts" is fatal to the election petition and no amendment of the pleadings is 
permissible to introduce such material facts after the time-limit prescribed for 
filing the election petition. The Court said :-

"22.  Section 83(1)(a) of RPA, 1951 mandates that an election 
petition shall contain a concise statement of the material facts on which 
the petitioner relies. By a series of decisions of this Court, it is well-
settled that the material facts required to be stated are those facts which 
can be considered as materials supporting the allegations made. In other 
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words, they must be such facts as would afford a basis for the allegations 
made in the petition and would constitute the cause of action as 
understood in the Code of Civil Procedure, 1908. The expression 'cause 
of action' has been compendiously defined to mean every fact which it 
would be necessary for the plaintiff to prove, if traversed, in order to 
support his right to the judgment of the Court. Omission of a single 
material fact leads to an incomplete cause of action and the statement of 
claim becomes bad. The function of the party is to present as full a 
picture of the cause of action with such further information in detail as to 
make the opposite party understand the case he will have to meet. See 
Samant N. Balakrishna, etc. v. George Fernandez, (1969) 3 SCR 603; 
Jitender Bahadur Singh v. Krishna Behari, (1969) 2 SCC 433. Merely 
quoting the words of the Section like chanting of a mantra does not 
amount to stating material facts. Material facts would include positive 
statement of facts as also positive averment of a negative fact, if 
necessary. In V. S. Achuthanandan v. P. J. Francis, (1999) 3 SCC 737, 
this Court has held, on a conspectus of a series of decisions of this Court, 
that material facts are such preliminary facts which must be proved at the 
trial by a party to establish existence of a cause of action. Failure to plead 
"material facts" is fatal to the election petition and no amendment of the 
pleadings is permissible to introduce such material facts after the time-
limit prescribed for filing the election petition.

23.   It is the duty of the Court to examine the petition irrespective of 
any written statement or denial and reject the petition if it does not 
disclose a cause of action. To enable a Court to reject a plaint on the 
ground that it does not disclose a cause of action, it should look at the 
plaint and nothing else. Courts have always frowned upon vague 
pleadings which leave a wide scope to adduce any evidence. No amount 
of evidence can cure basic defect in the pleadings."

25.  In Harkirat Singh v. Amarinder Singh, AIR 2006 S.C. 713 = (2005) 13 
SCC 511, the court said that it is not expected from the High Court to stepped into 
prohibited area of appreciating the evidence and by entering into merits of the case 
which would be permissible only at the stage of trial of the election petition and 
not at the stage of consideration whether the election petition was maintainable. 
The Court tried to give various meanings of "material facts". The relevant 
paragraph 48 of the said judgment is reproduced as under :- 

"The expression 'material facts', has neither been defined in the Act nor 
in the Code. According to the dictionary meaning, 'material' means 
'fundamental', 'vital', 'basic', 'cardinal', 'central', 'crucial', 'decisive', 
'essential', 'pivotal', indispensable', 'elementary' or 'primary'. [Burton's 
Legal Thesaurus, (Third Edn.); p.349]. The phrase 'material facts', 
therefore, may be said to be those facts upon which a party relies for his 
claim or defence. In other words, 'material facts' are facts upon which the 
plaintiff's cause of action or the defendant's defence depends. What 
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particulars could be said to be 'material facts' would depend upon the 
facts of each case and no rule of universal application can be laid down. 
It is, however, absolutely essential that all basic and primary facts which 
must be proved at the trial by the party to establish the existence of a 
cause of action or defence are material facts and must be stated in the 
pleading by the party."

The Court observed :-

"81.  As we have already observed earlier, in the present case, 
'material facts' of corrupt practice said to have been adopted by the 
respondent had been set out in the petition with full particulars. It has 
been expressly stated as to how Mr. Chahal who was a Gazetted Officer 
of Class I in the Government of Punjab assisted the respondent by doing 
several acts, as to complaints made against him by authorities and taking 
of disciplinary action. It has also been stated as to how a Police Officer, 
Mr. Mehra, who was holding the post of Superintendent of Police helped 
the respondent by organizing a meeting and by distributing posters. It 
was also alleged that correct and proper accounts of election expenses 
have not been maintained by the respondent. Though at the time of 
hearing of the appeal, the allegation as to projecting himself as 
'Maharaja of Patiala' by the respondent had not been pressed by the 
learned counsel for the appellant, full particulars had been set out in the 
election petition in respect of other allegations. The High Court, in our 
opinion, was wholly unjustified in entering into the correctness or 
otherwise of facts stated and allegations made in the election petition 
and in rejecting the petition holding that it did not state material facts and 
thus did not disclose a cause of action. The High Court, in our considered 
view, stepped into prohibited area of appreciating the evidence and by 
entering into merits of the case which would be permissible only at the 
stage of trial of the election petition and not at the stage of consideration 
whether the election petition was maintainable.

26. In Virender Nath Gautam v. Satpal Singh and Ors., AIR 2007 
S.C.581 = (2007)3 SCC 617, the Apex Court defines the expression 
'material facts' and said :-

"30.  The expression 'material facts' has neither been defined in the 
Act nor in the Code. According to the dictionary meaning, 'material' means 
'fundamental', 'vital', 'basic', 'cardinal', 'central', 'crucial', 'decisive', 
'essential', 'pivotal', indispensable', 'elementary' or 'primary'. [Burton's 
Legal Thesaurus, (Third edn.); p.349]. The phrase 'material facts', 
therefore, may be said to be those facts upon which a party relies for his 
claim or defence. In other words, 'material facts' are facts upon which the 
plaintiff's cause of action or the defendant's defence depends. What 
particulars could be said to be 'material facts' would depend upon the facts 
of each case and no rule of universal application can be laid down. It is, 
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however, absolutely essential that all basic and primary facts which must 
be proved at the trial by the party to establish the existence of a cause of 
action or defence are material facts and must be stated in the pleading by 
the party.

33. A distinction between 'material facts' and 'particulars', however, 
must not be overlooked. 'Material facts' are primary or basic facts which 
must be pleaded by the plaintiff or by the defendant in support of the case 
set up by him either to prove his cause of action or defence. 'Particulars', on 
the other hand, are details in support of material facts pleaded by the party. 
They amplify, refine and embellish material facts by giving distinctive 
touch to the basic contours of a picture already drawn so as to make it full, 
more clear and more informative. 'Particulars' thus ensure conduct of 
fair trial and would not take the opposite party by surprise.

34. All 'material facts' must be pleaded by the party in support of the 
case set up by him. Since the object and purpose is to enable the opposite 
party to know the case he has to meet with, in the absence of pleading, a 
party cannot be allowed to lead evidence. Failure to state even a single 
material fact, hence, will entail dismissal of the suit or petition. 
Particulars, on the other hand, are the details of the case which is in the 
nature of evidence a party would be leading at the time of trial."

27. Anil Vasudev Salgaonkar Vs. Naresh Kushali Shigaonkar, 2009 AIR
SCW 6812 = (2009)9 SCC 310, it has been said that if the Election petition is filed
upon the ground corrupt practices by returned candidate, than facts essential to
clothe election petitioner with complete cause of action are "material facts" 
which must be pleaded. Failure to place even single material fact amounts to 
disobedience of mandate of S.83(1)(a). Election petition lacking materials facts 
and not disclosing any cause of action is liable to be dismissed. Court also refereed 
the Harkirat Singh's case (supra) and said :-

"62. It is settled legal position that all "material facts" must be pleaded 
by the party in support of the case set up by him within the period of 
limitation. Since the object and purpose is to enable the opposite party to 
know the case he has to meet with, in the absence of pleading, a party 
cannot be allowed to lead evidence. Failure to state even a single 
material fact will entail dismissal of the election petition.

63. The election petition must contain a concise statement of "material 
facts" on which the petitioner relies. There is no definition of "material 
facts" either in the Representation of the People Act, 1951 nor in the Code 
of Civil Procedure. In a series of judgments, this Court has laid down that 
all facts necessary to formulate a complete cause of action should be 
termed as "material facts". All basic and primary facts which must be 
proved by a party to establish the existence of cause of action or defence 
are material facts. "Material facts" in other words mean the entire bundle 
of facts which would constitute a complete cause of action. 
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64. This Court in Harkirat Singh's case (supra) tried to give various 

meanings of "material facts".�..............�
65.� In the context of a charge of corrupt practice, "material facts" 
would mean all basic facts constituting the ingredients of the particular 
corrupt practice alleged, which the petitioner (respondent herein) is 
bound to substantiate before he can succeed on that charge. It is also 
well-settled that if "material facts" are missing they cannot be supplied 
after expiry of period of limitation for filing the election petition and the 
pleading becomes deficient. 

67.   The legal position has been crystallized by a series of the 
judgments of this Court that all those facts which are essential to clothe 
the election petitioner with a complete cause of action are "material 
facts" which must be pleaded, and the failure to place even a single 
material fact amounts to disobedience of the mandate of Section 
83(1)(a) of the Act." 

28. In Laxmi Kant Bajpai Vs. Hazi Yaqoob and Ors., 2010 AIR SCW 32 = AIR 
2010 SC (Supp) 102 = (2010)4 SCC 81, the Court said that in the absence of 
material facts and insufficient cause of action, the election petition is liable to be 
dismissed. The Court observed :-

"28.  An election petition has to disclose all the material facts on 
which the election petitioner relies to establish the existence of a cause 
of action. Material facts essentially refer to all the relevant facts which 
an appellant relies upon during the course of the trial. In the absence of 
material facts and insufficient cause of action, the election petition is 
liable to be dismissed. There is a catena of cases decided by this Court 
which have discussed as to what constitutes material facts for the 

purpose of Section 100 of the Representation of the People Act, 1951....�
"38. .....................The averments also do not disclose any material facts. 
As observed by the High Court, the main concern of the appellant in 
effect is the addition of the 21 colonies into the Meerut Constituency and 
not in relation to addition or deletion of names in the electoral roll. But 
yet there has been no specific pleading in this regard in the election 
petition. The pleading should have been with respect to the said 
inclusion of the 21 colonies into the Meerut Municipality Constituency 
which was later incorporated into the 381 Meerut Municipality 
Constituency. In the absence of such pleadings, it can safely be said that 
the election petition does not disclose any material facts and, therefore, 
High Court was right in summarily dismissing the election petition."

29. In C. P. John v. Babu M. Palissery Ors, 2014 AIR SCW 5649 = (2014)10 
SCC 545 = 2014 SCC online SC 710, the Apex court said that it is required in the 
Petition based upon corrupt practice to state material facts and full particulars of 
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corrupt practice because the object is to prevent waste of precious time of elected 
candidate which otherwise would have been used for public welfare. The Court 
observed :- 

"18. When we read Section 83, the substantive part of Section 83(1) 
consists of three important elements, namely, that an Election Petition 
should contain a concise statement of material facts which an election 
petitioner relies upon. The emphasis is on the material facts which 
should be stated in a concise form. Under Section 83(1) (b) it is 
stipulated that the Election Petition should set forth full particulars of 
any corrupt practice which is alleged by the petitioner. A reading of the 
said sub-clause 83(1)(b) is to the effect that such particulars should be 
complete in every respect and when it relates to an allegation of corrupt 
practice it should specifically state the names of the parties who alleged 
to have committed such corrupt practice and also the date and place 
where such corrupt practice was committed. In other words, the 
particulars relating to corrupt practice should not be lacking in any 
respect. One who reads the averments relating to corrupt practice should 
be in a position to gather every minute detail about the alleged corrupt 
practice such as the names of the persons, the nature of the alleged 
corrupt practice indulged in by such person or persons, the place, the 
date, the time and every other detail relating to the alleged corrupt 
practice. 

19. To put it differently, when the Election Petition is taken up for 
consideration, the Court which deals with such an Election Petition, 
should be in a position to know in exactitude as to what is the corrupt 
practice alleged as against the parties without giving any room for doubt 
as to the nature of such allegation, the parties involved, the date, time and 
the place etc. so that the party against whom such allegation is made is in 
a position to explain or defend any such allegation without giving scope 
for any speculation. In that context, both Sections 83(1)(a) and (1)(b) 
and the proviso play a very key role since the election petitioner cannot 
simply raise an allegation of corrupt practice and get away with it, 
inasmuch as the affidavit to be filed in respect of corrupt practice should 
specifically support the facts pleaded, as well as, the material particulars 
furnished. Rule 94-A of the Rules in turn stipulates that the affidavit 
should be in the prescribed Form 25 and should be sworn before the 
Magistrate of 1st class or a Notary or the Commissioner of Oaths and 
makes it mandatory for the election petitioner to comply with the said 
requirement statutorily. The format of the affidavit as prescribed in Form 
No. 25 elaborates as to the requirement of specifically mentioning the 
paragraphs where the statement of facts are contained and also the other 
paragraphs where material particulars relating to such corrupt practices 
are alleged. It also mentions as to which of those statement of facts and 
material particulars are based on the personal knowledge of the election 
petitioner and such of those statements and particulars that are made 
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based on the information gained by the election petitioner. 

20. Therefore, a conspectus reading of Section 83(1)(a) read along 
with its proviso of the Act, as well as, Rule 94-A and Form No. 25 of the 
Rules make the legal position clear that in the filing of an Election 
Petition challenging the successful election of a candidate, the election 
petitioner should take extra care and leave no room for doubt while 
making any allegation of corrupt practice indulged in by the successful 
candidate and that he cannot be later on heard to state that the allegations 
were generally spoken to or as discussed sporadically and on that basis 
the petition came to be filed. In other words, unless and until the election 
petitioner comes forward with a definite plea of his case that the 
allegation of corrupt practice is supported by legally acceptable material 
evidence without an iota of doubt as to such allegation, the Election 
Petition cannot be entertained and will have to be rejected at the 
threshold. It will be relevant to state that since the successful candidate 
in an election has got the support of the majority of the voters who cast 
their votes in his favour, the success gained by a candidate in a public 
election cannot be allowed to be called in question by any unsuccessful 
candidate by making frivolous or baseless allegations and thereby 
unnecessarily drag the successful candidate to the Court proceedings 
and make waste of his precious time, which would have otherwise been 
devoted for the welfare of the members of his constituency. Therefore, 
while deciding the issue raised, we wish to keep in mind the above lofty 
ideas, with which the provisions contained in Section 83(1) read along 
with Section 86 came to be incorporated while deciding this appeal." 

30. It is submitted by respondent that :-  

[i] The election petition has been filed only upon the ground of
commission of corrupt practice as stipulated under section 123 of the 
Act, 1951. The instant petition lacks in material fact constituting the 
cause of action required under the Act, 1951. The present petition does 
not fulfill the mandatory requirement of the law. 

[ii] The petition does not contain a concise statement of material 
fact on which the petitioner relies and therefore does not disclose a 
triable issue or cause of action. The so called specific allegations of 
corrupt practice as contained in Para 6 to 17 do not meet out the basic 
requirement, which could constitute cause of action as required by law. 
Even the material particulars are absent in the election petition. 

[iii] The material facts as to how the information came to the 
knowledge of the petitioner pertaining to various incidents, as 
mentioned in the referred paras, is absolutely missing; whereas the same 
is preliminary requirement for maintainability of the petition. Thus, it 
suffers from non-compliance of the provisions contained under 83(1)(b) 
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of the Act, 1951. 

[iv] The averments made in the petition are completely vague and 
lacking in material particulars. No trial or inquiry is permissible on the 
basis of such vague, indefinite, imprecise averments. 

[v] The petition does not disclose a triable issue or cause of action,
therefore, liable to be dismissed. 

[vi] Para 11(1) to Para 11(18) deserve to be struck out as they are 
having no nexus at all with the election in question. In fact the pleadings 
of the Paras are related to the religious function held with effect from 
26.10.2018 to 01.11.2018. However, the petitioner has not disclosed the 
same as election expenses to the Election Commission. 

31. It is stated in Para 4(C) of the application that the copy of election petition, as 
served upon respondent no.1, has not been attested by the petitioner under his own 
signature to be a true copy. The aforesaid allegation is not supported by the document 
itself. The respondent no.1 filed the copy of petition, served upon him, which 
clearly shows that the petitioner himself attested the entire petition as "true copy" 
with his signature and seal. 

32. Another objection raised by the respondent no.1 that the memo of petition 
bears such attestation but the documents filed along with the election petition do 
not bear any such attestation. But this allegation is also not supported by the 
documents. The petition and the documents show that each and every page has 
been verified by the petitioner with a note of verification and signature of the 
petitioner. 

33. In Para 14 of the petition, it is mentioned by the petitioner that on 
03.11.2018 he made a representation to respondent no.9, regarding transfer of the 
employees who were posted for more than 5 to 25 years in the Harsood 
Constituency No.176. As per petitioner, they should be transferred, but 
respondent by his influence made sure that no employee shall be transferred and 
accordingly influences the employees to work for his election. It appears from the 
aforesaid para that name of any employee has been mentioned. The requirement 
of law mandate to explain the material facts. Neither the name of any employee 
has been mentioned nor it is mentioned that how those employees effect the 
election process and how they acted in the election to get the respondent elected. 
Any details are not given in this regard. The details of employees, who were 
influenced by the respondent no.1 is not provided in the petition. Therefore, it can 
be said that the material facts have not been stated by the petitioner in his petition.

34. It is stated in para 16 of application that petitioner on 07.12.2018 sought 
the information from Chief election officer regarding booth wise issuing and 
using of the EVM machines with the details of machines found defective with 
panchna etc. The aforesaid allegation is not complete. He has not furnished any 
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details that how it affects the election of Harsood. Details of any booth has not 
been mentioned where the machine was found defective and replaced. Therefore, 
it cannot be treated as a triable issue. 

35. The petitioner also mentioned that the respondent no.1 was holding the 
post of Minister of the State and he misused the position as Minister. The details 
are missing in the pleading. How the respondent no.1 misused his power and how 
he influenced the voters by using his capacity as a Minister, is not mentioned in the 
petition. Therefore, material facts in this regard are also absent in the pleading. 

36. It appears from the entire petition that the main allegations of corrupt 
practice are based upon Bhagwat Katha organized between the period from 
26.10.2018 to 01.11.2018. In Para 11(1) to 11(18) the details of expenditure has 
been mentioned. But this is only a self imaginary calculation and presumption 
drawn by the petitioner. No any specific source of information has been disclosed. 
Any document has not been filed/annexed in support of that alligation (sic : 
allegation). It is submitted by the respondent no.1 that the aforesaid Katha was not 
organized by him, the Chain Biharilal Samiti was the organizer of the aforesaid 
function. The Petitioner filed an affidavit of Santosh S/o Shankarlal by showing 
him as a member of Samiti, but the Respondent No.1 also filed the affidavit of 
"Chairman" of the aforesaid Samiti for showing that the Santosh was not the 
Member of aforesaid Samiti. It is not clearly mentioned in the petition that how 
the respondent no.1 influenced the voters by organizing the aforesaid Bhagwat 
Katha. It is also alleged that Respondent No. 1 spent 50 lacs in the aforesaid 
religious function. But it appears that the source of the information is not 
mentioned. How the petitioner came to know about the said fact is missing. It is 
not clarify that which Government accommodation was used for that purpose. 
Therefore, primafacie it appears that material facts are missing regarding the 
expenditure of that function. 

37. The question whether the Bhagwat Katha was organized by the 
respondent no.1 or by the Chain Biharilal Samiti, is the secondary question. The 
most important question involved in this petition is "whether the Bhagwat 
Katha organized between the period of 26.10.2018 to 01.11.2018 may be 
considered as "corrupt practice" adopted by the respondent ?" It is an 
admitted position that the petitioner was the Minister at that time, but the Election 
Code of Conduct was implemented since 14.10.2018. The respondent no.1 
nominated by the concerned party on 04.11.2018 and he filed his nomination on 
05.11.2018. The corrupt practice has been defined in section 123 of the Act, 1951. 
In section 100 of the Act various grounds have been provided upon which the 
High Court may set aside the election as void. Relevant part of S.100 says :- 

"100. Grounds for declaring election to be void - 

(1) Subject to the provisions of sub-section (2) if the High Court is of 
opinion - 
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(a)  ... ... ...

(b) that any corrupt practice has been committed by a returned 
candidate or his election agent or by any other person with the consent 
of a returned candidate or his election agent; 

... ...

the High Court shall declare the election of the returned candidate to be 
void. 

.. ... ..."

38. It appears that in relation to the corrupt practice, the word "candidate" 
has been used in the entire law. When a contestant of the election becomes a 
candidate?, for this purpose it may be useful to refer some case laws. 

39. In Smt. Indira Nehru Gandhi vs. Shri Raj Narain, and Raj Narain v. Smt. 
Indira Nehru Gandhi, AIR 1975 S.C. 2299, a Five Judges bench of Apex Court 
held that the returned candidate became candidate only on the date of filing of her 
nomination paper. Court considers the Corrupt practice contemplated by S. 123 
(7),by a 'Candidate', and said that Corrupt practice cannot be committed by any 
person before he become a 'candidate' for an election. The Court observed that 
there is nothing to indicate that the word "candidate" in clause (7) of Section 123 
has been used merely to identify the person who has been or would be 
subsequently nominated as a candidate. A definition clause in a statute is a 
legislative device with a view to avoid making different provisions of the statute 
to be cumbersome. Where a word is defined in the statute and that word is used in a 
provision to which that definition is applicable, the effect is that wherever the 
word defined is used in that provision, the definition of the word gets substituted. 
Reading the word "candidate" in Section 123 (7) in the sense in which it has been 
defined as a result of the amendment made by Act 40 of 1975, the only reasonable 
inference is that the person referred to as a candidate in that clause should be a 
person who has been or claims to have been duly nominated as a candidate at an 
election and not one who is yet to be nominated . Court also said there can be no 
doubt that Section 100 (1) (b), when it speaks of commission of corrupt practice 
by a returned candidate, it can only mean commission of corrupt practice by a 
candidate before he became a returned candidate. Any other reading of the sub-
section would be absurd. But there is no such compulsion to read the word 
'candidate' in Section 123 (7) in the same manner. It is the context that gives colour 
to a word. A word is not crystal clear. Section 79 of the Act indicates that the 
definitions therein have to be read subject to the context. The legislature must fix 
some point of time before which a person cannot be a 'candidate' in an election, 
and a wide latitude must be given to the legislature in fixing that point. It will 
useful to refer para 146 and 387 :-
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"146. The 1951 Act uses the expression "candidate" in relation to 
several offences for the purpose of affixing liability with reference to a 
person being a candidate. If not time be fixed with regard to a person 
being a candidate it can be said that from the moment a person is elected 
he can be said to hold himself out as a candidate for the next election." 

" 387.  I would therefore hold that even if it be assumed that the finding 
of the High Court that the appellant obtained or procured the assistance 
of Shri Yashpal Kapur during the period from January 7 to 24, 1971, is 
correct, the appellant shall not be deemed to have committed corrupt 
practice under Section 123 (7) of the Representation of the People Act, 
1951, as she became a candidate only on February 1, 1971. The learned 
Chief Justice has also dealt with the contention urged by counsel for 
respondent that Clause 8 (b) of the Election Laws Amendment Act, 1975 
suffers from the vice of excessive delegation and is arbitrary. I agree 
with his reasoning for repelling the same." 

40.  Again in Subhash Desai v. Sharad J. Rao and others, AIR 1994 S.C. 2277 
= 1994 AIR-SCW 2155 = 1994 Supp(2) SCC 446 a Three Judges bench 
followed the Indira Nehru Gandhi v. Raj Narain, 1975 (Supp) SCC I : (AIR 1975 
SC 2299) and said that allegations of Corrupt practice relating to period prior to 
filing of nomination cannot be taken into consideration for judging legality or 
validity of election. Court said :- 

"18. On behalf of the appellant, it was then pointed out that in election 
petition, while alleging corrupt practices, reference has been made in 
respect of the speeches and publications, of period prior to 31-1-1990, 
which was the date when nomination papers were filed The publications 
and speeches alleged to have been made prior to 31-1-1990 have to be 
ignored because the framers of the Act required the High Court to judge 
the conduct of the candidate, his agent or persons with the consent of the 
candidate or his election agent, only after a person becomes a candidate 
for the particular election. A person becomes a candidate for the election 
in question only after filing the nomination paper. In this connection, 
reference may be made to Section 79(b) of the Act which defines 
'candidate' to mean a person, who has been or claims to have been duly 
nominated as a candidate at any election. Section 34 of the Act says that a 
candidate shall not be deemed to be duly nominated for election from a 
constituency unless he deposits or causes to be deposited the amounts 
prescribed in the said section. When a person becomes a candidate, was 
examined by this Court in the well known case of Indira Nehru Gandhi 
v. Raj Narain, 1975 (Supp) SCC I : (AIR 1975 SC 2299), and it was held 
(at p. 2334, Para. 146 of AIR): 

"The 1951 Act uses the expression "candidate" in relation to several 
offences for the purpose of affixing liability with reference to a 
person being a candidate. If no time be fixed with regard to a person 
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being a candidate it can be said that from the moment a person is 
elected he can be said to hold himself out as a candidate for the next 
election." 

Recently, this Court in the case of Mohan Rawale v. Damodar Tatyaba 
alias Dadasaheb, (Special Leave Petition (Civil No.5594 of 1992 
disposed of on August 6, 1992), has said : 

"We hold that all the averments in paragraphs 1 to 20 of the 
memorandum of election petition in so far as they refer to a period 
prior to 23-4-1991 cannot amount to allegations of corrupt practice." 

This cut off date 23-4-1991, was fixed with reference to the date 
when nomination papers were filed by the appellant concerned, because 
since that date the appellant will be deemed to have legally acquired the 
status of a candidate. According to us, any allegation of corrupt practice 
against the appellant made by the respondent in respect of the period prior 
to the filing of nomination by the appellant on 31-1-1990. cannot be taken 
into consideration for judging the legality or validity of his election. 
[underlined by me] 

41. Again another Three Judges bench in Ramakant Mayekar vs. Smt. Celine 
D'Silva (with three other cases), AIR 1996 S.C. 826 = 1996 AIR-SCW 189 = 
(1996)1 SCC 399, considered the 'corrupt practice' alleged to be committed through 
speeches. The Court said that speech given prior to date returned candidate filed his 
candidature for election cannot form basis for alleged corrupt practice. The Court 
observed :-

"9. As for speeches alleged to have been made on 29-1-1990, it may be 
stated at the outset that they have to be excluded from consideration 
since they cannot form the basis of any corrupt practice at the election, 
inasmuch as they relate to a period prior to the date on which Ramakant 
Mayekar became a candidate at the election as defined in Section 79(b) 
of the R.P.Act. This is the settled position in law. [See Subhash Desai v. 
Sharad J. Rao, 1994 Supp (2)SCC 446 : (1994 AIR SCW 2155); Indira 
Nehru Gandhi v. Raj Narain, 1975 Supp SCC 1 : (AIR 1975 SC 2299); 
Mohan Rawale v. Damodar Tatyaba, 1994 (2)SCC 392 : (1994 AIR SCW 
2028)]. This was the undisputed position at the hearing of these appeals 
before us since the speeches made on 29-1-1990 were prior to the date on 
which Ramakant Mayekar became a candidate at the election. It follows 
necessarily that the impugned judgment as well as the subsequent 
notices issued under Section 99 of the R.P. Act, are unsustainable to the 
extent they are based on the speeches alleged to have been made on 29-1-
1990. No further discussion is necessary for holding that part of the 
impugned judgment dated 5th/6th August, 1991, notices under Section 
99 of the R.P.Act and the subsequent order dated 6th January, 1992 as 
contrary to law and, therefore, liable to be set aside for this reason 
alone."  
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42. Therefore, it is the clear position of the law that a contestant becomes a 
"candidate" only after filing his nomination for the election. In this case, the 
respondent no.1 filed his nomination on 05.11.2018; while the Bhagwat Katha 
was organized before the aforesaid date during the period of 26.10.2018 to 
01.11.2018. For the sake of arguments, if we presume that the Katha was 
organized by respondent no.1, then it may be said that the aforesaid act cannot be 
considered as 'corrupt practice' adopted by him, because during the 
aforesaid period, he was not the 'candidate' of the election. He became the 
candidate only on 05.11.2018. 

43. Therefore, in the light of aforesaid observation, it appears that material 
facts have not been stated by the petitioner in his petition. No triable issue has 
been found. The petition based upon the so called "corrupt practice" adopted 
during the period 26.10.2018 to 01.11.2018, is not tenable because during that 
period, the respondent was not the "candidate" as he filed his nomination after the 
aforesaid period on 05.11.2018. 

44. Hence, I.A. No. 8710/2019 is allowed. As a result, the Election Petition 
No. 14 of 2019, filed by the petitioner is dismissed as not maintainable. Both 
parties shall bear their own costs. 

Petition dismissed

I.L.R. [2020] M.P. 2166
MISCELLANEOUS PETITION 
Before Mr. Justice G.S. Ahluwalia

M.P. No. 39/2020 (Gwalior) decided on 10 January, 2020

RAJENDRA SINGH KUSHWAH  …Petitioner  

Vs.

STATE OF M.P. & ors.                      �    …Respondents

A. Land Revenue Code, M.P. (20 of 1959), Section 172 – 
Commercial Use of Land – Permission & Diversion – Held – Land was used by 
petitioner for marriage and other functions without diversion and without 
obtaining any permission – Petitioner also failed to discharge the burden to 
prove that he was not charging any rent – Marriage garden is being run 
contrary to provisions of law – Impugned order was rightly passed – Petition 
dismissed.         (Para 8)

d- Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 172 & Hkwfe dk okf.kfT;d 
mi;ksx & vuqKk o vi;kstu & vfHkfu/kkZfjr & ;kph }kjk Hkwfe dk mi;ksx] fcuk 
vi;kstu ,oa fcuk fdlh vuqKk vfHkizkIr fd;s] fookg o vU; dk;ZØeksa gsrq fd;k x;k 
Fkk & ;kph] lkfcr djus ds bl Hkkj dk fuoZgu djus esa Hkh vlQy jgk fd og dksbZ 
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HkkM+k izHkkfjr ugha dj jgk Fkk & fookg m|ku] fof/k ds mica/kksa ds foijhr pyk;k tk 
jgk gS & vk{ksfir vkns'k mfpr :i ls ikfjr fd;k x;k Fkk & ;kfpdk [kkfjtA 

B. Land Revenue Code, M.P. (20 of 1959), Section 59(12) & 172 
and General Clauses Act, M.P. 1957 (3 of 1958), Section 10 – Penalty – Repeal 
of Provision – Applicability – Held – Section 59(12) cannot be made applicable 
to appeals filed by assessee – Where penalty has been imposed prior to 
omission of Section 172 of Code, the said order would not automatically 
stand abated on the ground that during pendency of appeal, Section 172 has 
been repealed – Proceedings be initiated for recovery of penalty, if not yet 
deposited – Petition dismissed.     (Para 14 & 15)

[k- Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 59¼12½ o 172 ,oa lk/kkj.k 
[k.M vf/kfu;e] e-iz- 1957 ¼1958 dk 3½] /kkjk 10 & 'kkfLr & mica/k dk fujlu & 
iz;ksT;rk & vfHkfu/kkZfjr & /kkjk 59¼12½] fu/kkZfjrh }kjk izLrqr vihyksa ds fy, iz;ksT; 
ugha cukbZ tk ldrh & tgka lafgrk dh /kkjk 172 dks yksfir fd;s tkus ds iwoZ 'kkfLr 
vf/kjksfir dh xbZ gS] mDr vkns'k dk bl vk/kkj ij vius vki mi'keu ugha gksxk fd 
vihy yafcr jgus ds nkSjku] /kkjk 172 fujflr dh xbZ gS & 'kkfLr dh olwyh gsrq 
dk;Zokfg;ka vkjaHk dh tk,] ;fn vHkh rd tek u dh xbZ gks & ;kfpdk [kkfjtA 

C. Land Revenue Code, M.P. (20 of 1959), Section 172 – Show 
Cause Notice – Abatement of Proceedings – Held – Notice u/S 172 issued on 
21.12.15 whereas Section 172 has been omitted by M.P. Act No. 23/2018 – 
Show Cause notice rightly issued.     (Para 9)

x- Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 172 & dkj.k crkvks uksfVl 
& dk;Zokfg;ksa dk mi'keu & vfHkfu/kkZfjr & /kkjk 172 ds varxZr uksfVl] 21-12-15 dks 
tkjh fd;k x;k Fkk tcfd /kkjk 172 dks e-iz- vf/kfu;e Ø- 23@2018
}kjk yksfir fd;k x;k & dkj.k crkvks uksfVl mfpr :Ik ls tkjh fd;k x;kA 

Chandra Pratap Singh, for the petitioner. 
R.K. Soni, G.A. for the respondents/State. 

O R D E R

G.S. AHLUWALIA, J.:- This petition under Article 226 of the Constitution 
of India has been filed against the order dated 13/4/2016 passed by the SDO 
(Revenue) Lashkar, District Gwalior in case No.10/2015-16/172 (4), order dated 
16/4/2018 passed by the Collector, District Gwalior in case No.4/2017-18/Appeal, 
order dated 21/5/2019 passed by the Commissioner, Gwalior Division, Gwalior in 
case No.409/2017-18/Appeal as well as the order dated 3/12/2019 passed by the 
Commissioner, Gwalior Division, Gwalior in case No.17/Review/19- 20. 

2.  The necessary facts for disposal of the present petition in short are that a 
show-cause notice dated 21/12/2015 was issued to the petitioner on the ground 
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that he is running a marriage garden on survey nos.222, 223, 224, total area 0.209 
hectares without getting the land diverted as well as without taking permissions 
and thus, the petitioner was called upon to show-cause under Section 172 (1) of 
M.P. Land Revenue Code (in short "the Code") as to why the proceedings under 
Section 172 (4) of the Code be not initiated against him. The petitioner filed his 
reply. Paragraphs 6 and 9 of the reply submitted by the petitioner reads as under:- 

6&  ;gfd eq> izfrizkFkhZ ds vU; HkkbZ;ks us vius fgLls dh Hkwfe esa edku 
cuk fy;s gS bl izdkj eq> izfrizkFkhZ dh mDr Hkwfe vkoknh {ks= ds 
vUnj gS [kkyh Hkwfe gksus ds dkj.k eksgYys ds yksx 'kknh ,o vU; 
mRlo gsrq eq> izfrizkFkhZ dh [kqyh Hkfw e dk mi;ksx dj ysrs gS tcfd 
izfrizkFkhZ muls dksbZ fdjk;k ugh ysrk gSA 

9&  ;g fd ;fn fudV Hkfo"; esa izfrizkFkhZ }kjk fuekZ.k vFkok vU; fdlh 
dk;Z gsrq mi;ksx ds fy, ifjofZrZr fd;k tkrk gS rks izfrizkFkhZ mDr 
dk;Z gsrq Mk;olZu Lor% djk;sxk ;fn Jheku th pkgs rks Loa; ekSdk 
fujh{k.k dj ldrs gSA ftlls Hkwfe dh okLrfodrk dk irk py ldsA

3. The statements of the witnesses including that of the petitioner were 
recorded. The statement made by the petitioner is reproduced as under:- 

14- eSa 'kiFk iwoZd dFku djrk gWwa fd xzke xq<k eS esjs Hkwfe Lokeh LoRo dh Hkwfe 
losZ dz- 222 feu&2 jdok 6 foLok] losZ dz- 225 feu&3 jdok 0-005 vkjs bl 
izdkj dqy fdrk&3 dqy jdok 0-073 gSDVs;j dk eSa Hkwfe Lokeh gwWaA mijksDRk 
Hkwfe eq>dks caVokjs es izkIr gqbZ gSA esjs vU; HkkbZ;ksa esa caVokjs esa izkIr Hkwfe ij 
Hkou cuk fy;s gS esjh Hkwfe [kqyh iM+h gSA losZ dz-z 222] 223 ]224] dqy jdok 
0-209 gSDVs;j esjs LoRo LokfeRo o vf/kiR; dk ugha gSA eSaus viuh Hkwfe dh 
lqj{kk gsrq rkj QSaflx yxk yh gSa ikuh ds vHkko ls ekSds ij i<+r iM+h gqbZ gSA 
eSus mDr Hkwfe dk eSfjt xkMZu ds :i esa dHkh mi;ksx ugh fd;k gSA ekSgYys esa 
tc dksbZ dk;Zdze gksrs gS rks ekSgYys okys esjs ls iwNdj mi;ksx dj ysrs gSA eSa 
muls fdjk;k ugha ysrk gWw a

dFku i<k] lquk] Lohdkj

4. Considering the material available on record as well as considering the 
admissions made by the petitioner, the SDO (Revenue) Lashkar, District Gwalior 
by its order dated 13/4/2016 passed in case No.10/2015-16/172 (4) came to the 
conclusion that the petitioner is running the marriage garden on survey no.222 
min-2 admeasuring 0.063 hectares without getting the land diverted and without 
obtaining due permissions under the law and since the marriage garden is being 
run contrary to the provisions of law, therefore, the penalty of Rs.13,23,000/- was 
imposed and the petitioner was also directed to restore the land to its original 
condition as per the provisions of Section 172 (5) of the Code. 

5. Being aggrieved by the order of the SDO (Revenue), Lashkar, District 
Gwalior, the petitioner filed an appeal before the Collector, which too was 
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dismissed by order dated 16/4/2018. The order of the appellate authority was 
challenged by the petitioner by filing an appeal before the Commissioner, 
Gwalior Division, Gwalior and the appeal too was dismissed by order dated 
21/5/2019. Thereafter, the petitioner filed a review against the order of the 
Commissioner and the review has also been dismissed by order dated 3/12/2019 
by the Commissioner, Gwalior Division, Gwalior. 

6. Challenging the orders passed by the Tribunals below, it is submitted by 
the counsel for the petitioner that the order under Section 172 of the Code has been 
passed without there being any evidence that the petitioner is running a marriage 
garden on the land in dispute. Initially the show-cause notice was issued in respect 
of three survey numbers, but thereafter the order was passed in survey no.222 
min-2 only and, therefore, it appears that the show-cause notice was issued on 
incorrect facts. Further, Section 172 of the Code was omitted from the Code and as 
per the provisions of Section 59 of the Code, all the proceedings have stood 
abated. 

7. Heard learned counsel for the petitioner. 

8. It is the case of the respondents that the petitioner is running a marriage 
garden on survey no.222 min-2 without obtaining due permission as well as 
without getting the land diverted and the marriage garden is being run contrary to 
the provisions of law. The petitioner in his reply to the show-cause notice as well 
as in his statement has admitted that the marriage functions and other functions 
are being organized, however, the only dispute which the petitioner has raised is 
that for allowing the persons to organize the function, he has never charged any 
rent, therefore, the land is not being used for commercial purposes. When the 
petitioner has admitted that the marriage and other functions are being organized 
on the land in question, then the burden was on the petitioner to prove that the 
petitioner was allowing the persons to organize the functions without charging 
rent. Since the petitioner has failed to prove the same, therefore, this Court is of 
the considered opinion that the respondents did not commit any mistake in 
holding that the petitioner is running a marriage garden without getting the land 
diverted as well as without obtaining permissions and the marriage garden is also 
being run contrary to the provisions of law. 

9. So far as the contention of the petitioner regarding abatement of the 
proceedings is concerned, the show-cause notice under Section 172 of the Code 
was issued on 21/12/2015, whereas Section 172 of the Code has been omitted by 
MP Act No.23/2018. Thus, it is clear that the show-cause notice was rightly issued 
under Section 172 of the Code. 

10. Now the next question for consideration is that- 
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"Whether the proceedings which were initiated 
in the year 2015 under Section 172 of the Code stood 
abated due to the omission of Section 172 of the Code 
or not?" 

11. Section 59 (12) of the Code reads as under:- 

"59 (12) All proceedings under this section 
pending before the Board or any Revenue Officer prior 
to commencement of the Madhya Pradesh Land 
Revenue Code (Amendment) Act, 2018 shall stand 
abated and the Sub-Divisional Officer shall impose 
premium and assess the land revenue on account of 
diversion in accordance with the provisions of this 
section." 

12. It appears that the petitioner had not raised any objection with regard to the 
abatement of the proceedings, but the said objection was raised before the 
Commissioner in a review filed by him. The Commissioner has considered the 
submissions made by the petitioner and has relied upon the circular dated 
25/1/2019 passed by Revenue Department, State of MP and has held that the 
appeals which were pending against the order passed under Section 172 of the 
Code shall be considered in the same manner as if Section 172 of the Code has not 
been omitted.

13.    Section 10 of the M.P. General Clauses Act reads as under:- 

"10. Effect of repeal.- Where any Madhya Pradesh Act 
repeals any enactment then, unless a different 
intention appears, the repeal shall not- 

(a)  revive anything not in force or existing at the 
time at which the repeal takes effect; or 

(b)  affect the previous operation of any enactment 
so repealed or anything duly done or suffered 
thereunder; or

(c)  affect any right, privilege, obligation or 
liability, acquired, accrued or incurred under 
any enactment so repealed; or 

(d)  affect any penalty, forfeiture or punishment 
incurred in respect of any offence committed 
against any enactment so repealed; or

(e)  affect any investigation, legal proceeding or 
remedy in respect of any such right, privilege, 
obligation, liability, penalty, forfeiture or 
punishment as aforesaid; 
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and any such investigation, legal proceeding or 
remedy may be instituted, continued or enforced, 
and any such penalty, forfeiture or punishment 
may be imposed, as if the repealing Madhya 
Pradesh Act had not been passed." 

14. If Section 59 (12) of the Code is read in the light of Section 10 of M.P. 
General Clauses Act, then it is clear that Section 59 (12) of the Code cannot be made 
applicable to the appeals filed by the assessee. Where the penalty has already been 
imposed prior to omission of Section 172 of the Code, then the said order would not 
automatically stand abated on the ground that during pendency of the appeal, 
Section 172 of the Code has been repealed. Under these circumstances, this Court is 
of the considered opinion that the Tribunals below after considering the evidence 
available on record have rightly held that the petitioner is running the marriage 
garden contrary to the provisions of law and accordingly, has rightly imposed the 
penalty to the extent of 20% of the market value of the said land and has rightly 
directed that the petitioner must restore the land in its original condition. 

15. Under these circumstances, the petition is dismissed with a direction to 
the respondents to ensure that the land is not permitted to be used as a marriage 
garden and the respondents shall ensure that in case if the penalty imposed by the 
SDO (Revenue) Lashkar, Gwalior is not deposited, then the proceedings be 
initiated for the recovery of the same.

16.    Accordingly, the petition fails and is hereby dismissed.

Petition dismissed.

I.L.R. [2020] M.P. 2171
MISCELLANEOUS CIVIL CASE

Before Mr. Justice Sujoy Paul
M.C.C. No. 62/2020 (Jabalpur) decided on 04 September, 2020

AARTI SAHU (SMT.) ...Applicant

Vs.

ANKIT SAHU� ...Non-applicant

A. Civil Procedure Code (5 of 1908), Section 24 and Hindu 
Marriage Act (25 of 1955), Section 13 – Transfer of Proceeding – Grounds – 
Held – Merely because short dates are given to parties, no malice can be 
attributed on Court – Nothing to show, how short dates given by Court has 
adversely affected or have prejudiced the applicant – Mere apprehension of 
not getting an order in his/her favour without any proof thereof cannot be 
ground to order transfer of a case – Application dismissed.    (Para 8 & 9)
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d- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 24 ,oa fgUnw fookg vf/kfu;e 
¼1955 dk 25½] /kkjk 13 & dk;Zokgh dk varj.k & vk/kkj & vfHkfu/kkZfjr & ek= pwafd 
i{kdkjksa dks vYidkyhu frfFk;kWa nh xbZ Fkha] U;k;ky; ij nqHkkZouk dk vkjksi ugha 
yxk;k tk ldrk & ;g n'kkZus gsrq dqN ugha gS] fd dSls U;k;ky; }kjk nh xbZ 
vYidkyhu frfFk;ksa ls vkosnd foijhr ;k izfrdwy :i ls izHkkfor gqvk gS & fcuk 
fdlh lcwr ds vius i{k esa vkns'k u feyus dh vk'kadk ek= fdlh izdj.k dks varfjr 
djus ds vkns'k dk vk/kkj ugha gks ldrh & vkosnu [kkfjtA

B. Practice – Date of Hearings – Discretion of Court – Held  –
Presiding Officer is the guardian of judicial time and has complete discretion 
to fix dates of hearing/proceedings.   (Para 8)

[k- i)fr & lquokbZ dh frfFk & U;k;ky; dk foosdkf/kdkj & 
vfHkfu/kkZfjr & ihBklhu vf/kdkjh U;kf;d le; dk laj{kd gS rFkk mls 
lquokbZ@dk;Zokfg;ksa dh frfFk r; djus dk laiw.kZ foosdkf/kdkj gksrk gSA 

Sourabh Singh, for the applicant.
Shivam Hazari, for the non-applicant.

O R D E R

SUJOY PAUL, J.:- This is an application filed under Section 24 of the 
Code of Civil Procedure, 1908 (CPC) for transfer of RCSHM Case No.153/2019 
filed under Section 13 of the Hindu Marriage Act from Family Court, Sagar to the 
Court of District & Sessions Judge, Sagar.

2. Shri Sourabh Singh, learned counsel for the applicant submits that in the 
manner the Family Court is proceeding in the matter, the applicant has no faith in 
the said Court. The matter may either be transferred to the Court of District & 
Sessions Judge, Sagar or Family Court, Damoh.

3. In order to point out the alleged impropriety on the part of the Family 
Court, Shri Singh urged that on 15.7.2019, the notices were issued by the Family 
Court on the application filed by the other side under Section 13 of the Hindu 
Marriage Act, 1955. The present applicant appeared before the Family Court on 
08.08.2019. Thereafter, the Family Court is proceeding on day to day basis which 
is arbitrary and is against the interest of applicant. In last five months, 13 hearings 
have taken place before the Family Court. It is further urged that the applicant 
preferred a complaint before Registrar(Vigilance) of this Court raising allegations 
about the improper interest shown by the Court in the instant case. Shri Singh 
further urged that in many other cases pending before the Family Court for more 
than one year, no such interest was shown by the Family Court but the extra-
ordinary interest shown in the instant case became the reason to approach this 
Court. Lastly, it is urged that if matter is not transferred from Family Court, non-
applicant will get an order any how which will be travesty of justice.
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4. The prayer is opposed by Shri Hazari by contending that the orders on 
which reliance is placed by the applicant shows that in those cases the parties were 
not local. In other words, since parties' addresses were out of Sagar, the Court in its 
wisdom might have given longer date to ensure service of notice whereas, in the 
instant case, both the parties are residing at Sagar.

5. In rejoinder submission, Shri Singh submits that in few cases, where both 
the parties were residing at Sagar also the Court below has not shown such haste in 
those cases.

6. No other point is raised by learned counsel for the parties.

7. I have heard the learned counsel for the parties at length.

8. Merely because short dates are given to the parties, no malice can be 
attributed on the Court. It is not pointed out to this Court as to how short dates have 
caused prejudice to the applicant. The applicant has not pointed out anything 
which shows that because of short date given by the court below, her right to 
defend herself in any way is adversely affected. This is trite that the Presiding 
Officer is the guardian of the judicial time and has complete discretion to fix the 
dates of hearing/proceeding. Unless the procedure adopted by the Court amounts 
to manifest propriety which caused prejudice to any party, this Court is not 
obliged to interfere. In other words, it is not pointed out from any order-sheet that 
Court below has committed any error of law or procedure which has caused 
injustice to the respondents. At the cost of repetition, no inference can be drawn 
against the Court merely because short dates were given by the Court in a 
particular matter. I am not inclined to compare the dates of hearing given in this 
case with other cases because that cannot be a ground to interfere in the matter 
unless something more is shown. Something which shows that fixing of nearby 
dates has resulted into injustice to the other side. The applicant appears to have 
preferred complaint on apprehension before the Registrar(Vigilance). Merely 
because any complaint is preferred, the matter cannot be directed to be 
transferred. Similarly, it cannot be left on the choice of the litigant to decide when 
his/her matter should be heard/decided. Mere apprehension of not getting an order 
in his/her favour without any proof thereof cannot be a ground to order transfer of 
a case.

9. In view of foregoing analysis, I find no reason to order transfer of RCSHM 
Case No.153/2019. Needless to emphasize that Court below shall hear and decide 
the instant matrimonial matter strictly in accordance with law. The application 
sans substance and is hereby dismissed.

Application dismissed

2173I.L.R.[2020]M.P. Aarti Sahu (Smt.) Vs. Ankit Sahu



I.LR. [2020] M.P. 2174
MISCELLANEOUS CRIMINAL CASE 

Before Mr. Justice Atul Sreedharan
M.Cr.C. No. 13123/2020 (Jabalpur) decided on 7 August, 2020

HYAT MOHD. SHOUKAT  �            ...Applicant

Vs.

STATE OF M.P.                          …Non-applicant                         

A.  Criminal Procedure Code, 1973 (2 of 1974), Section 167(2), 
436A & 439 and Penal Code (45 of 1860), Section 380  – Bail – Grounds – Held 
– Investigation still in progress despite passage of 3½ years of arrest – 
Applicant served more than the maximum sentence in custody, which JMFC 
can impose upon him under the said offence – Applicant entitled for relief u/S 
436A – Bail granted and Guidelines laid down to be followed by the Courts 
below in cases where 167(2) and 436A becomes applicable.

 (Paras 3, 5, 9 & 10)

d- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 167¼2½] 436A o 439 ,oa 
n.M lafgrk ¼1860 dk 45½] /kkjk 380 & tekur & vk/kkj & vfHkfu/kkZfjr & fxj¶rkjh 

 ds  3½ o"kZ chr tkus ds ckotwn vUos"k.k vHkh py jgk gS & vkosnd us] mDr vijk/k 
gsrq ml ij U;kf;d eftLVªsV izFke Js.kh }kjk vf/kjksfir fd;s tk ldus okys vf/kdre 
n.Mkns'k ls vf/kd vof/k vfHkj{kk esa Hkqxrh gS & vkosnd] /kkjk 436A ds varxZr 
vuqrks"k gsrq gdnkj & tekur nh xbZ rFkk ,sls izdj.kksa esa tgka /kkjk 167¼2½ o 436A 
ykxw gksrh gSa] fupys U;k;ky;ksa }kjk ikyu fd;s tkus gsrq fn'kk&funsZ'k vf/kdfFkr fd;s 
x;sA 

B.  Criminal Procedure Code, 1973 (2 of 1974), Section 436A and 
Penal Code (45 of 1860), Section 380 – Detention – Computation of Time – 
Held – Period of computation of one half of maximum sentence u/S 436A 
commenced from the date of arrest of applicant – Maximum jail sentence u/S 
380 IPC is seven years and detention undergone by applicant is more than 3½ 
years – Applicant ought to have been released on bail mandatorily on his 
personal bonds with or without surety – Bail granted.  (Paras 7 to 9)

[k-  n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 436A ,oa n.M lafgrk 
¼1860 dk 45½] /kkjk 380 & fujks/k & le; dh lax.kuk & vfHkfu/kkZfjr & /kkjk 436A ds 
varxZr vf/kdre n.Mkns'k ds vk/ks dh lax.kuk dh vof/k] vkosnd dh fxj¶rkjh dh 
frfFk ls vkjaHk gqbZ & /kkjk 380 Hkk-na-la- ds varxZr vf/kdre dkjkokl n.Mkns'k lkr 
o"kksZa dk gS vkSj vkosnd }kjk Hkqxrk x;k fujks/k] 3½ o"kksZa ls vf/kd gS & vkosnd dks 
mlds Loh; eqpyds ij] izfrHkwfr ds lkFk vFkok mlds fcuk] tekur ij NksM+k tkuk 
pkfg, & tekur iznku dh xbZA 
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C.  Criminal Procedure Code, 1973 (2 of 1974), Section 167 
(2)(a)(ii) – Grant of Bail – Held – Section 167(2)(a)(ii) provides for release of 
person where investigation does not conclude within a period of 90 days or 60 
days depending upon nature of offence – He can only be held in further 
custody where he is unable to furnish bail or does not furnish bail.  (Para 6)

x-  n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 167¼2½¼a½¼ii½ & tekur 
iznku dh tkuk & vfHkfu/kkZfjr & /kkjk 167¼2½¼a½¼ii½] O;fDr dks NksM+k tkuk micaf/kr 
djrh gS tgka vUos"k.k vijk/k ds Lo:i ds vk/kkj ij] 90 fnu ;k 60 fnu dh vof/k ds 
Hkhrj lekIr ugha gksrk gS & mls dsoy rc vkSj vkxs vfHkj{kk esa j[kk tk ldrk gS tc 
og tekur nsus eas v{ke gS ;k tekur ugha nsrk gSA 

Sameer Seth, for the applicant. 
Utkarsh Agrawal, P.L. for the non-applicant/State. 

O R D E R
(Through Video Conferencing)

ATUL SREEDHARAN, J.:- This application has been filed on behalf of the 
applicant under section 439 of the Cr.P.C. for an offence under section 380 of the 
IPC, registered vide Crime No.405/2016, at P.S. G.R.P, Bhopal.

2. The applicant is in judicial custody since 18/07/16 in the aforesaid case. 
The offence he is charged of is Section 380 IPC for which there is no minimum 
sentence and maximum sentence can extend up to 7 years rigorous imprisonment. 
It is an offence triable by the Court of the Judicial Magistrate First Class. It is 
relevant to state here that this is the first application for grant of bail that has been 
filed before this Court 

3. This Court carefully went through the rejection order dismissing the bail 
thapplication of the applicant by the Court of the learned 15  ASJ, Bhopal. It is 

relevant to mention here that the first application for grant of bail was moved 
before the learned Court below in March 2020, which is a little more than 3½ 
years after the arrest of the applicant in the aforementioned case, which shows that 
the applicant may not have had the financial and legal wherewithal of 
approaching even the District Court on an earlier date. While dismissing the said 

thapplication vide order dated 6.3.2020, the learned 15  ASJ Bhopal observes  
^^orZeku izdj.k esa vkjksih ij jsyos LVs'ku Hkksiky esa MksjesVªh esa Bgjs gq, ;k=h dk leku pksjh dk 
vk{ksi gS- izdj.k vHkh vuqlU/kku dh voLFkk esa gS-** This  clearly  reveals  that  the  
investigation is still in progress against the applicant despite the passage of 3½ 
years. The other reason which appears to have weighed in the mind of the learned 
court below is that the applicant is a native of the State of Jammu and Kashmir and 
that there is another case registered at P.S Pulwama, in Jammu and Kashmir under 
section 420, 467,468 and 471 IPC. No details of the said case have been 

2175I.L.R.[2020]M.P. Hyat Mohd. Shoukat Vs.  State of M.P.



reproduced in the order of the learned court below. Further, the learned Court 
below believed the applicant may abscond if enlarged on bail. Thereafter, the 
present application, being the first application before this Court, has been filed on 
20/07/2020. 

4.  This case was listed on 23/07/2020 before this Court and the matter was 
adjourned as the case diary was not available and the same was called for. 
Thereafter it was listed again on 31/07/2020 when again, the case was adjourned 
as the case diary was not made available. Today again, the learned counsel for the 
State has submitted that the case diary is not available. This application is being 
heard and decided today notwithstanding the absence of the case diary. 

5. This case shocks the conscience of this Court and severely indicts the 
criminal justice administration in our state. Undisputedly, the offence that the 
applicant was booked for does not have a minimum jail sentence and the 
maximum sentence does not exceed seven years rigorous imprisonment. The 
offence is triable by the Court of the Judicial Magistrate First Class (hereinafter 
referred to as the 'JMFC') and as on date, the applicant has served more than the 
maximum sentence that the Court of the JMFC can impose upon him. 

6. The first occasion on which the justice administration system of this State 
failed the applicant was that it did not take into consideration the fact that the 
investigation against the applicant was not concluded even after a passage of over 
3½ years as clearly recorded in the rejection order of the Ld. Court below. This 
Court, on date does not have the record relating to the remand proceedings of the 
applicant before the Ld. JMFC's and therefore cannot be critical of the order of 
remand passed by them or, pass any observation against the Magistrates for 
mechanically remanding the applicant to judicial custody without applying their 
mind with the utmost insensitivity, unless this Court goes through the record of the 
remand proceedings and satisfies itself of lapses on the part of the Magistrates. 
Calling for the record of the remand proceedings now would be prolonging the 
incarceration and agony of the applicant. Undoubtedly, Proviso (a)(ii) of Sub-
Section (2) of Section 167 Cr.P.C provides for the release of the person where 
investigation does not conclude within a period of 90 days or 60 days depending 
upon the nature of the offence, can only be held in further custody where he is 
unable to furnish bail or does not furnish bail. 

7.  The second occasion on which the justice administration of the State was 
further indicted was on account of non-compliance with the provisions of section 
436A Cr.P.C where even after the completion of more than one half of the 
maximum period of imprisonment specified for the offence under section 380 IPC 
was over, it did not come to the notice of the sentinels of justice, that the applicant 
ought to have been released on bail mandatorily on his personal bonds with or 
without sureties. The proviso to section 436A Cr.P.C does give the extraordinary 
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power to the Court to order the continued detention of the accused for a period 
beyond one half of the maximum jail term provided for the offence , after hearing 
the public prosecutor. The explanation to section 436A Cr.P.C also provides that 
in computing the period of detention under this section for granting bail, the 
period of detention passed due to delay in proceeding caused by the accused shall 
be excluded. In the case at hand, the applicant, by no stretch of imagination can be 
held responsible for the delay in proceedings as he has been in judicial custody 
continuously all this while and it is the police which has not concluded the 
investigation till date, as has been held by the Ld. Court below in its rejection 
order. 

8. The learned Court below while passing the order dated 6.3.2020 does not 
even fleetingly refer to section 436A Cr.P.C. Merely because the applicant was a 
resident of Jammu & Kashmir was grossly inadequate to have kept him in custody 
for such a minor offence in violation of section 436A Cr.P.C. 

9. The increasing insensitivity of the criminal justice administration in our 
State to extended (sic : extend) the incarceration of under trials is disturbing. As 
far as the computation of time under section 436A is concerned, it commences 
from the time where accused is arrested for an offence and takes into account the 
period of investigation, enquiry, or trial in the Court. Thus, the period of 
computation of one half of the maximum sentence under section 436A 
commenced from 18/07/16 i.e., from the time the applicant was arrested in the 
said offence. Thereafter, the judicial custody/detention undergone by the 
applicant as an under trial is more than 3½ years. The maximum jail sentence that 
can be imposed for an offence under section 380 is seven years. Therefore, the 
applicant was entitled to be released by the Court on his personal bond with or 
without surety in the month of February 2020. The applicant though a resident of 
State of Jammu and Kashmir is still a citizen of this country and is entitled to the 
same protection and benefit of section 436A Cr.P.C, which was never given to him 
and sadly was never even considered by the Ld. Court below, whether he as (sic : 
is) eligible for it. This Court feels it essential to lay down certain guidelines to be 
followed by the Courts below in such cases:

1) Where the investigation of an offence does not conclude within the 
time stipulated in section 167(2) Cr.P.C and the accused becomes 
eligible to statutory bail, it shall be the duty of the State to inform the 
Magistrate about the same and also it shall be the duty of the 
Magistrate to bring it to the notice of the under Trial that he has a 
right to statutory bail provided he can furnish the bail bonds.

2) In the event the under trial on account of his indigency or financial 
backwardness is unable to provide for bail bonds, it shall be the duty 
of the Magistrate to bring the same to the notice of the District Legal 
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Services Authority, who shall take the assistance of Non-
Governmental Organizations (NGO's) where available, in assisting 
the under trial to secure statutory bail. The financial backwardness or 
indigency of the under trial must not come in the way of  him securing 
a statutory bail.

3) When bail applications are moved before the learned Court below, 
be it under section 437 or 439 Cr.P.C, it shall be the solemn duty of the 
Court to examine in each and every case whether the provision of 
section 436A Cr.P.C, even if not raised by the accused, would apply in 
a given case. Where it becomes evident to the Court that the right under 
section 436A Cr.P.C had accrued to the under trial, it shall release the 
under trial on his personal bond with or without sureties as provided 
under section 436A Cr.P.C unless, for compelling reasons to be 
recorded by the learned Court below, the period of incarceration is to 
be extended beyond one half of the total sentence which could be 
imposed upon the under trial for the commission of the said offence.

10. Looking at the facts and circumstances of the case, as the applicant is 
eligible to relief under section 436A Cr.P.C, the application is allowed and it is 
directed that the applicant shall be released forthwith upon his furnishing a 
personal bond in the sum of Rs.10,000/-(Rupees Ten Thousand only) to the 
satisfaction of the Trial Court. The jail authorities shall have the applicant 
checked by the jail doctor to ensure that he is not suffering from the coronavirus 
and if he is, he shall be sent to the nearest hospital designated by the State for 
treatment. If not, he shall be transported to his place of residence by the jail 
authorities. 

Certified copy as per rules.

Application allowed
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