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Arbitration and Conciliation Act (26 of 1996), Section 9 — Impleadment
of a Party — Locus — Held — If as per agreement, it can be shown that relief can
be claimed against a party, whether or not he is signatory to agreement, he
can be treated to be a “necessary party” — Further, interim measure
application can be filed against such third party despite the fact that he is not
a signatory to agreement — Petition dismissed. [Beyond Malls LLP Vs.
Lifestyle International Pvt. Ltd.] (DB)...2650

AT 31N GoAs eI (1996 BT 26), €IIRT 9 — Y&IBIY F1AT SITT —
g7 o @7 s - affeiRa — afk IR & IguR, ¥ <wtar o waar @
& s R & faGg AT &1 IE1 fHar &1 9Hdar 8 IR 98 R BT
TEAERGAl Bl AT -T2], S8 Uh "ATdTH Y&THR’’ HIFT Sl Ihdl @ — s
sfaRa, S9a T vaadR & fawg AR| SUrM &1 Jrdsa yxgd f&ar <
ST 8, 9199 U T2 & & 98 SR &1 FEERGAl T8 8 — IfaDHT @R |
(frat=s Afe Targad 9. S Berse gexAvd yr.fer) (DB)...2650

Civil Procedure Code (5 of 1908), Order 41 Rule 27 — Grounds —
Certified copy of registered sale deed — Held — Plaintiff failed to prove that
even after exercising due diligence, such document was not in his knowledge
nor could he produce it before Court — No sufficient cause disclosed in
application, even no pleading regarding said document and fact of sale of
land — Taking such document on record would not only result in protracting
trial, but would amount to taking document on record without any pleading
—Appeal dismissed. [Nathu Vs. Kashibai] ... %25

Rifaer gfyar wfear (1908 @71 5) MR 41 [FF97 27 — 3IMER —
oredlga fama fadta &1 garfora gfaferfa — aififaaiRa — ardy @z wifaa
P | fawd BT & a6 TURAT &1 YA R D d1dofs HI VHT dis &S
D M A L] AT AT 21 98 I AT H IR B DT — 3dad H Dig
R SR Ydhe 21 fHar 741, I8l a& & Hf¥a g @ 9 & fawa
deg & G ¥ dis Afdgad 2] & — Sad S $l AT W A9 B
Heldwy - ddd faarer § faeiq g, 9few 97 fod) siffaas @ it w®
qEdrds fordl 99 @ dife 7 3R — 3t @ilRer | (Ao fa. ®refarsg)  ...*25

Constitution — Article 21 & 226 — Right to Speedy Trial — Held — If
inordinate delay takes place in conclusion of trial for no apparent fault of
accused, his right under Article 21 kicks in and his petition for quashing the
retrial ordered on account of first trial ending in discharge due to invalid
sanction, may effectively be sustained on grounds of violation of right to
speedy trial. [State of M.P. SPE Lokayukta, Jabalpur Vs. Ravi Shankar
Singh] (DB)...2663
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viagrT — sg@8s 21 9 226 — eftgar ¥ [darer &1 Sifder -
aiffeiRa — afe sfgad &1 &Is yde 9 A1 8ld U faaror &1 gt o
IR Ao T 2, SUDT AJWT 21 & A d ATBR YgR T 2 AR
IR Hod & HROT g fIarRvr ) gwifa Riufda § 89 & R |
A RE gA-fa=arer 31 AfEfed o3+ 23q Sl arfasr &1, igar 39 faare
P JHR B Sl ©9 B IMURI WX, YATH ©U A SR QT o T 2 | (7.9.
I gYIS ATergad, 9y fa. S s RE) (DB)...2663

Constitution — Article 136 — Deficient Stamp Duty — Penalty — Mode of
Payment — Held — Appellant, being subsequent purchaser of property in
question is liable to deposit penalty but he deposited the same through 6 post
date cheques — Held — Facility to deposit penalty through post dated cheques
cannot be approved. [MSD Real Estate LLP (M/s.) Vs. The Collector of
Stamps]| (SC)...2509

HIAET — 28T 136 — HH ¥CIT Yoo — INRT — YIATT BT 37 —
afrfretRa — ardereff, yera Gufea &1 gwarqadt sar s @ At wfa s
B3 BT q1 2 frg SU- B8 Sk feAifed A9 & Jes 9§ Sad wiRa o1 3t
— ffEiRa — Swx feAifed A & aregq 9 TR S S &1 glaar o1
agHifea 18 fear o wear | (Taews! Sud e gagadl (7.) fa. § sddex
31 YY) (SO)...2509

Constitution — Article 136 — Deficient Stamp Duty — Penalty & Denial of
Building Permission — Held — Direction of High Court to reconsider
application for building permission after deposit of deficit stamp duty and
penalty, amply protects the rights of appellant — In view of deposit of penalty
by appellant, appellant is free to apply for building permission, to be
considered by Municipal Corporation — Appeal disposed. [MSD Real Estate
LLP(M/s.) Vs. The Collector of Stamps] (SC)...2509

e — e80T 136 — HH ¥CI9 Yowv — oed a (1T srgafa &
gorv- AaffaiRa — &9 eiv ged aur lRa & 5 819 & ygarq et o
Iuf BY SMasd &l g: fIaR A A7 &1 Swa ey &1 e, yata wu @
afrerreff & IfEreRI &1 Gxfdra Hear @ — srdianef g Tla s fvar o=
a1 gfewra ved gy, srdiareff fFrrfor &) srgafa 2g smded &34 & forg w@dd @,
TR 1 gRT faR fear o @ — afile FRied | (Tagas) Sud e
Tayadl (7)) fa. T delder IATH Eryw) (SO)...2509

Constitution — Article 136 & 226/227 — Scope — Practice and Procedure

— Held — Orders and notices issued by Municipal Corporation and State

Authorities are all subsequent actions which were not the subject matter of

writ petition before High Court and thus cannot be considered in present
appeal. [MSD Real Estate LLP (M/s.) Vs. The Collector of Stamps]

(SC)...2509
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WiaEerT — sqe9T 136 d 226,227 — [avaw — ygla vq yfesar -
affaeiRa — TR e g =g gifsraeRAy gRT S 3meer vd Aifew, g+
THqad! dRAE 2 o & Swa =mrared @ waa Re arfaer &) fawa avg 8
o} 3R gafery adaE afier # faar & 92 ford oI 9&d | (Tagw<) e e
Tayadl (7.) fa. T delder ATH L) (SC)...2509

Constitution — Article 141 and Prevention of Corruption Act (49 of
1988), Section 19(4), Explanation (a) — Binding Precedent & Obiter Dicta —
Held — When Apex Court interprets a statutory provision though not
necessary for decision of the core issue involved in a case before it, same being
an obiter dicta of Supreme Court would still be a binding precedent under
Article 141 of Constitution on all subordinate Courts — Para 48 of judgment
of Prakash Singh Badal's case is not a binding precedent but an obiter dicta, as
it was not essential for decision on the core issue and as the obiter dicta does
not consider provisions of Section 19(4) and explanation (a) thereto, the
obiter is not binding on this Court. [State of M.P. SPE Lokayukta, Jabalpur
Vs. Ravi Shankar Singh] (DB)...2663

HIAETT — 78T 141 VT TR [1a107 9% (1988 HT 49), €IRT
19(4). W1BYT (a) — qrEFBR) yd [Aofg g gaxifead — afifEiRa — S«
Wdl = <RI UH ST SUeY &1 fda- oear 2, =i Sud 99 & gdevl
A I o g« @ fafrewa 2q smawas g, 98 Swaaq AR 3l
SARIfE BIF @ Ard, |9fag™ & =8 141 & 3iavida, a1 arferver =mareaal
UR D DRI gd o 991 k291 — uHrer e diqdl & Yo & Fofa &1 dn
48 U qreaa) gd fofa = 2 fg ve sadifed @ «ife 98 4 432 @
fafreaa ?g smawae T o R e sa}ifad A arT 19 (4) vd SED
TEHIT (a) D SuSel &I faR o 21 forar = 2, 39 ey ) gadifaa
BRI A8 2 | (Y. o gads Albrgad, SaayR f3. I e Rig)

(DB)...2663

Constitution — Article 142 — See — Service Law [State of M.P. Vs. Amit

Shrivas] (SCO)...2516
HIaeT — 31787 142 — @ — War fafer (.9, w3 3. aiffa sfara)

(SC)...2516

Constitution — Article 166(i), 166(2), 166(3) & 226, Rules of Business of
the Executive, Government of M.P.,, Rule 13 and M.P. Government Business
(Allocation) Rules — Sanction to Alienate Government Property — Procedure —
Held — The decision to accord sanction to alienate government property is a
policy decision to be taken by government and same cannot be replaced by a
D.O. letter of an officer of State — As per Business Allocation Rules of State in
respect of sale of property, letter has to be issued in name of Governor of
State — Proposals involving alienation by way of sale, grant of lease of
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government property exceeding 10 lacs in value, is to be placed before
Council of ministers — No such procedure followed — Chief Secretary is
nobody to write a letter in respect of property of State. [State of M.P. Vs.
Khasgi (Devi Ahilya Bai Holkar Charities) Trust, Indore] (DB)...2538

WIaerT — sTqe0 T 166(), 166(2), 166(3) T 226, H.Y. BIAUTAD T B
& 9, (99 13 vd 7.9 oraT w19 (3nded) A — aver gufed @
BT 8q AR — ylFar - AfifeaiRa — e Hufd & s=Risb™v
g 49l USE &34 &1 fafread, WReR g1 forar oM 9t wa fifa fofa 2@
IR I TS > U ARSI & 3. v g1 ufoeenfya a2 fear s aear —
Yufed fama @ W9y A IS9 @ S 3G FRET @ AR U3 &I 5T B
AIRUTA D T 8 SRI fHAr A= Ay — 10 dr@ 6 3AfEd o a1 IR
Hufed &1 a4 & SIRY, ST YT §RT I FHMHUT S JATIY dlel YEITal Hl
|31 URYe & qHE AT BT & — Ul {6 ufshar &1 urerq w21 far & —
I B Hufed & ey § v forem @ forg gea afua 18 1) gar| ([y. sy
fa. @t (@ sifgear 918 Biewr ARE) g, 33R) (DB)...2538

Constitution — Article 226 and Criminal Procedure Code, 1973 (2 of
1974), Section 362 & 482 — Criminal Jurisdiction — Intra Court Appeal — Held —
A final order passed in a petition filed under Article 226 for quashing
criminal proceeding, would still be the order of a Court exercising criminal
jurisdiction and thus bar u/S 362 will squarely apply — Review petition not
maintainable. [State of M.P. SPE Lokayukta, Jabalpur Vs. Ravi Shankar
Singh] (DB)...2663

HIAETT — o8 T 226 VT vs FIHAT Wladl, 1973 (1974 BT 2), €IIRT 362

q 482 — <I0s® SfFHINGr — Ja-~grgread sl — afifEiRa — qifdss

PrRIarE AfEfEd fPd OIH g =87 226 & JAdd Ua ATfadT § arlRd sifaw

AR, a9 H1 ¢ <1f¥ead BRI BT YT HRd Y —ATATAA BT ATQA I

IR gafey aRT 362 & JAavd Ioiv yuia: @r sm — YAfdarea arfaar
gryefig 981 | (A.9. 39 gdiE diergad, SiaayR fa. fq wax RB)

(DB)...2663

Constitution — Article 226 and Public Trusts Act, M.P. (30 of 1951),
Section 14 — Sale of Public Trust Property — Fraud — Held — Fraud vitiates
everything — Trustees have played fraud upon State government — Properties
not been sold for objectives of Trust but with an oblique and ulterior motive —
Sale deeds executed by Trust in respect of properties of State are null and
void and stands vitiated — State is titleholder of property, it is duty of State to
protect and preserve the same — Collector rightly passed order to record the
name of State of M.P. in Revenue records. [State of M.P. Vs. Khasgi (Devi
Ahilya Bai Holkar Charities) Trust, Indore] (DB)...2538
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WIAETT — e80T 226 Vd i@ e JEIH, 4.1 (1951 &7 30), €RT
14 — oll® =19 |yfcd &7 f[apg — $yc - AffEiRa — suc 99 §8 g¥a
BT & — TR Ao ROR D A1 HU< fHar & — dufeaal &1 fawa =
@ I BY T8I dfed TP I YT AavReT g D AT fHAT AT — T Y
Hufcaal & d4g 4 =9 g1 Frfed {63 R fawy fads sga @ 3= @
AT ¥ Bl SITd @ — IS, HUld &1 PURD © IR SHBT WYEVT Ud URRET
BT AT BT B & — deldex 1 old AM@l d 7Y, I &I AH
sfifafad & @ fog Sfaa wu 4 sy wiRka fear) (\.y. w=u 4. @rEh
(@Y sifecar 918 ledr AR g, 33IR) (DB)...2538

Constitution — Article 226 and Public Trusts Act, M.P. (30 of 1951),
Section 14 & 36(1)(a) — Khasgi Trust — Sale of Property — Permission — Held —
Title in respect of Khasgi properties lies with the State — Properties though
managed by the Trust, was vested in State government upon merger and do
not form part of property settled with outgoing proprietor/Holkar State —
Property belongs to Public Trust and while disposing the same, permission
should have been obtained from Registrar, Public Trust or from State. [State
of M.P. Vs. Khasgi (Devi Ahilya Bai Holkar Charities) Trust, Indore]

(DB)...2538

IAeT — 38T 226 V9 cll® 14 SfEA7IH, 7.4, (1951 BT 30), €TRT
14 T 36(1)(a) — @A =ra — "yfca &1 Apg — srgafa - afafaiRa —
G Jufeqdal & G948 H &6 ST @ U & — JeIfy gufeqar = g1 g§fea
2, faera = s WRaR 7 fafzd off @ik ueaid) W) / gidax I @
At i Gufed &1 7T A 98 sl — dufeq, dte = @ @ 9@n
ST e H3d 999 USia®, did =14 31El g 9 At ifira &)
St =g oft | [y, wsu fa. @t (@A sifeear g glemy dREW) g,
EXAR) (DB)...2538

Constitution — Article 227 — Scope & Jurisdiction — Held — High Court
in exercise of its power of superintendence cannot interfere to correct mere
errors of law or fact or just because another view than the one taken by
Tribunals or subordinate Courts, is possible — Jurisdiction has to be very
sparingly exercised. [R.D. Singh Vs. Smt. Sheela Verma] ...2646

wlaerT — @@ 227 — @fta T sifS@Rar — sififeaiRa — S=a
RTATeR, Tddesd &) Iqa! wfdd & gair A, a3 Ay a1 aeg 9 Ffear o
IR - D U srer@r wad safay fe siferazon ar sefiq=er et g
forg A gfedIvr 4 3retT gReaIvT W4 2, BXely 8] B dhdl — IRl

BT YA Sf AIae-yd & H=-1 arfey | (R.S). e fa. shweht 2fer qurf)
...2646

Constitution — Article 227 — Scope & Jurisdiction — Held — Interference
under Article 227 can be made on limited grounds — If order suffers from any
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jurisdictional error, palpable procedural impropriety or manifest perversity,

interference can be made — Another view is possible is not a ground for

interference. [Beyond Malls LLP Vs. Lifestyle International Pvt. Ltd.]|
(DB)...2650

GIAET — @9 227 — @AIftd 7 Jfereivar — AfiEiRT — g8
227 & Faid gxasy WA ArERT wR fHar o waar @ — afe s, afreRar
@1 fodl Ffe @, geuse ufpar waeh sFifaca ar yoe fawdwar @ o 2,
FEIEY fHAT ST GHdT @ — I gReHIvT H9a B, AT sWEU B folg a ImER
T8 2 | (fRaT~s afed vauad fa. ardweersd sexaeFa urfer)  (DB)...2650

Constitution —Article 227 — See — The Commercial Courts, Commercial
Division and Commercial Appellate Division of High Courts Act, 2015, Section
8 [Beyond Malls LLP Vs. Lifestyle International Pvt. Ltd.] (DB)...2650

aiagrT — agees 227 — I@ — qIfSg®s =11y, S=d RITAT
qrforfsas g4 3iiv aiforfoass srdter g9 siferfaam, 2015, v 8 (fadt-s died
TAvedY f. AT wRersd gexva gr.fer) (DB)...2650

Constitution — Article 363 — Scope & Jurisdiction — Held — As property
in question was not the property of Maharaja, Article 363 of Constitution
comes into play — Court does not have power to draft the Trust Deed nor is
having power to enact the statute in respect of Trust — Impugned order is
contrary to constitutional mandate provided under Article 363 and infact
petitions were not at all maintainable in respect of properties of State
government — Impugned order set aside — Appeals allowed and Petition
disposed of. [State of M.P. Vs. Khasgi (Devi Ahilya Bai Holkar Charities)
Trust, Indore] (DB)...2538

"iagrT — sig=es 363 — Jifta g sifeeiar - sitifaiRa — gfe
YTIa Wufed, #eRTem &1 Wufed 21 off, Gfawr &1 srg=8<3 363 ywrdl slar @
— ST S A4 fdel@ &1 Y6y 9911 &1 ufdd 21 @ iR 9 & =N @ |99y
A S g a3 @) ufed @ — snefia e, sg=8T 363 & 3idild
Iudfera Fdarfa AT & faeg 2 TAT IXGd:, IS GRHR B ufeadl & deel
H arfae] faeqe i uryofig 1) off — smefia a<er surd — ardiel HoR e
Jifaet FrIGd | (Y. s fa. el (@41 sifeear 918 siear AREW) g,
g3l) (DB)...2538

Criminal Procedure Code, 1973 (2 of 1974), Section 311 — See —
Prevention of Corruption Act, 1988, Section 19 |State of M.P. SPE Lokayukta,
Jabalpur Vs. Ravi Shankar Singh| (DB)...2663

qUE JfHaT dfedl, 1973 (1974 &7 2), €IRT 311 — @ — GCIFIY [HaRTT
S, 1988, €177 19 (W.9. WS QOIS bR, Sy fa. (T i RE)
(DB)...2663
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Criminal Procedure Code, 1973 (2 of 1974), Section 340 & 362 —
Applicability — Held — Before directing prosecution of witnesses, Court has
considered all aspects and concluded that perjury was deliberate — If Court
reopens the entire judgment, such exercise would certainly come within
ambit of Section 362 Cr.P.C., which is not permissible. [Shambhu Singh
Chauhan Vs. State of M.P.] (DB)...2675

qUs UfHaT dfedr, 1973 (1974 &T 2), €IRT 340 T 362 — FIIIT —
afifeiRa — wrefiror &1 e R &3 & gd, =marea 3 a9+
ggqal &l faar A foram 2 sk frsefta fear f& eraer wR Riear wed Sqzias
o7 — Afe =rrera |yef fofa ga: @iaarn 2, S9d srfard fiR@a o 9 gari
362 .. 9. B URFT & fiax AN 1 & srg=ia =1 2 | (g RiE e fa. =
Y. X15Yg) (DB)...2675

Criminal Procedure Code, 1973 (2 of 1974), Section 340 & 362 — Recall
& Review — Preliminary Enquiry — While deciding appeal in High Court, trial
Court directed to prosecute prosecution witnesses for deliberately giving
false evidence — Prayer for recall of direction — Held — It was not obligatory to
conduct preliminary enquiry after giving opportunity of hearing to
applicant — Even without preliminary enquiry, Court can initiate u/S 340
Cr.P.C. — Court after considering every aspect had formed a prima facie
opinion — Mere absence of preliminary enquiry would not vitiate a prima
facie opinion formed by Court — Case is hit by Section 362 Cr.P.C. —
Application dismissed. [Shambhu Singh Chauhan Vs. State of M.P.]
(DB)...2675

QUS HIHAT Aledl, 1973 (1974 BT 2), €IIRT 340 d 362 — qIYH [ordT SIT-iT
vq gAafdeladT — gR[A% oifg — S=a <[graterd 4 adie fafaii¥=a fa) o a3,
IS ARl & SFgEa] e wied <9 & fag R a1 2 g
farer <mared 1 FRR@ fear ™ — e auw A1 g ureEr —
AffEiRT — mded S YIS ST ATWR <4 > YT YRS oia Garfaa
BT BRI T8I AT — YRS g & 991 ff ey, Rt 340 TUH.
AT IARH B THAT & — ATATAT A YAP gl BT [IaR HH & 9a1q 9o
g1 ¥ i @) off — a3 yRfS Stig 31 srquRefa 9@ = g1 fAfia
Y| AT XA §f¥d €1 Il — USRI UR ORT 362 &.9.94. YYdd BIdl © —
< @i | (Frv, Rig dieM fa. 9.9, 153) (DB)...2675

Criminal Procedure Code, 1973 (2 of 1974), Section 340 & 482 — Delay
& Laches — Held — Present application filed after about 2 years of passing of
judgment — Application suffers from delay and laches. [Shambhu Singh
Chauhan Vs. State of M.P.] (DB)...2675

QUS Hidr wiledl, 1973 (1974 @7 2), €IRT 340 9 482 — [deiq vq
gifafacra — afafaeiRa — ada smaga &1 fofa aiRa f&3 SR @ e T 2
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9 y¥ETd UK fHAT A1 @ — A< faedd va sfafaea @ ufa 2 | (I Ry
dter fa. 7.9, <) (DB)...2675

Criminal Procedure Code, 1973 (2 of 1974), Section 362 & 482 — See
—Constitution — Article 226 [State of M.P. SPE Lokayukta, Jabalpur Vs. Ravi
Shankar Singh] (DB)...2663

QUS U1 Aladl, 1973 (1974 &7 2), €1IRT 362 T 482 — <@ — WIAET —
BT 226 (A.Y. I TAUE b, Saayr fa. 3 Tiar Rig) (DB)...2663

Criminal Procedure Code, 1973 (2 of 1974), Section 437(3), 438 &
439(1) — Bail Conditions — Community Services — Held — As per Section 437(3)
CrPC, Court can impose “any other conditions in the interest of justice” over
accused by way of community service and other related reformatory
measures and same can be “Innovated” also but same must be as per his
capacity and willingness, that to voluntarily — Onerous and excessive
conditions cannot be imposed so as to render the bail ineffective. [Sunita
Gandharva (Smt.) Vs. State of M.P.] ...2691

QUE HiAT dledl, 1973 (1974 BT 2), €IINT 437(3), 438 q 439(1) — WHIId
ol Ird — W% daiy — AffEiRa — aRT 437(3) T Y. B AR,
ATATed, AP ad U ArEI¥fe 9d1 ¢d 37 9P YIRS U™l & SIikY
1Y fad A I8 =g I ARG HX a1 @ T2 Sad &l “auRafda
foar i1 wedr @ f&=g 98 SHS! aHdT Ud I9rdl 9 iR 98 H Wsryd s sl
AT — HEEAS T4 AT ol feRITT T8 @ o1 aadt Wit fo sa
gHTGE 9491 < | (g-iar - (sfiere) fa. 7.9, <) ...2691

Criminal Procedure Code, 1973 (2 of 1974), Section 439, Scheduled
Castes and Scheduled Tribes (Prevention of Atrocities) Act (33 of 1989), Section
14-A(2) and Protection of Children from Sexual Offences Act (32 of 2012),
(POCSO) Section 3/4 — Bail Application — Maintainability — Jurisdiction of
Court—Held —POCSO Act would get precedence over Atrocities Act—When
accused is tried under Atrocities Act as well as POCSO Act simultaneously,
Special Court under POCSO Act shall have jurisdiction and if bail
application is allowed or rejected u/S 439 CrPC by Special Court then appeal
shall not lie u/S 14-A(2) of Atrocities Act but only application u/S 439 CrPC
shalllie. [Sunita Gandharva (Smt.) Vs. State of M..P.| ...2691

qUS HlHAT wledl, 1973 (1974 &1 2), &I%T 439, Jgqfaa wifa 3w
rgygfad srorrfa (Sreqrar (arvn) sfefa9 (1989 &1 33), &%l 14—A(2) va
o fre sraxTent & qrcidsl &1 GRerT SIfefAraH (2012 &7 32), (qtal) €T 3 /4 —
THId 8q 314G — YIYURIar — =Irarerd @1 siferarRar — sififeiRa — aiaat
Aftrfrm @ AR fare A @ $uR 3rrdar i — s9 fRgaa &
faarer, srmaR e sftfaw © ar—arer e i @ siasfa @
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arer fear = 2, uiasl At @ siavfa faviy =marera &t aiftreRar gih
3R AfE ALy <YrATT §RT 9RT 439 €Y. & 3fcid S T SR Al
AFiSR fhar ST @ 99 IArER faRer R @ arRT 14—-A(2) @ sfadfa
Jifier 181 Bl 9fcd Dacl aRT 439 T Y. D Favid ATdSA YR 1T | (e
Terd (sfir)) fa. 7.y, <o) ...2691

Criminal Procedure Code, 1973 (2 of 1974), Section 439(2) — See —
Penal Code, 1860, Sections 363, 366-A & 376 [Sunita Gandharva (Smt.) Vs.

State of M.P.] ...2691
qUe JfHaT Afedr, 1973 (1974 &7 2), €IRT 439(2) — 7@ — ve Gledl,
1860, TIRTY 363, 366—A T 376 (G-Trar w=erd (shwreh) fa. 7.9, <159) ...2691

Criminal Procedure Code, 1973 (2 of 1974), Section 439(2) and
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act (33 of
1989), Section 14-A(2) — Cancellation of Bail — Maintainability — Held — Order
granting bail in an appeal u/S 14-A(2) can be recalled in a fit case —
Application for cancellation of bail u/S 439(2) CrPC by complainant/
aggrieved party is maintainable before the High Court which passed the
order. [Sunita Gandharva (Smt.) Vs. State of M.P.] ...2691

qUS HiHAT Wledl, 1973 (1974 &7 2), €T 439(2) ¥4 Jggfad il siv
Srgglad wrerifa (3rearar f4arv) Sifefag9 (1989 &7 33), €T 14—A(2) —
AT BT ¥ eHvoT — giyofigar — afafeilRa — arT 14-A(2) & 3iavia ardia
H S UG B D 3T DI, Th IFAd YHIOT 4, 199 foram i1 ddhar & —
IRATd) / A 9dBR §RT ERT 439(2) .98, & ¥ d SHMA & IGEHIVI =
AT Iod IrTed, e snqer uiRa fear o, & wqe iwefig @ | (g-iar
Ted (sfivd)) fa. 9.y ) ...2691

Criminal Procedure Code, 1973 (2 of 1974), Section 439(2) and
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act (33 of
1989), Section 14-A(2) — Principle of Estoppel — Held — Since accused takes
benefit of bail u/S 439 before Trial Court/Special Court and on its refusal,
resort to appeal then after getting bail, he is stopped from submission about
non-application of Section 439(2) CrPC. [Sunita Gandharva (Smt.) Vs. State
of M.P.] ...2691

qUS HiHAT Aledl, 1973 (1974 &7 2), €T 439(2) ¥4 gygfaa wifa siv
rgygfaa srvifa (3cqrar areor) e a9 (1989 &7 33), €T 14—A(2) —
fager &1 Rigra — afeiRa — fe ifgea 9 faary <[mr«ad /Ay
ATATTT b THET ERT 439 © AV d STHIAT BT o1 fordT 8 3R S PR WX
el &1 HERT forar, a9 Sd fieq @ ueard SUa 9k 439(2) < U9, yaisy

T8 & IR A AT o WS 7 | (Gar ud () fa 9.9, =)
...2091
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Criminal Procedure Code, 1973 (2 of 1974), Section 482 — See — Penal
Code, 1860, Sections 420,467,469 & 475 [Imran Meman Vs. State of M..P.]

...2722
QUS HIHgT Wfedl, 1973 (1974 &7 2), €IIRT 482 — <@ — QU ¥ladl, 1860,
ETIRTY 420, 467, 469 T 475 (I7RTE 949+ fa. 9.9, <) ...2722

Essential Commodities Act (10 of 1955), Section 7(1)(A)(Il) & 7(2),
Seeds Act (54 of 1966), Section 19, Seeds Rules, 1968, Rule 8 and Seeds
(Control) Order, 1983 — Packaging of Seeds — Held — If person deals in
business of seeds without license/permit, he would be liable under provisions
of Act of 1955 and Control Order, 1983 but prosecution failed to show any
Rules of State government requiring license for labelling and packaging of
seeds — Applicant already having license to store, sell and export the seeds —
No allegation that applicant violated the provisions of Seed Rules — Breach of
provisions of Act of 1955 not attracted. [Imran Meman Vs. State of M.P.]
«.2722

31aegd qvqg e ga (1955 &1 10). a1 7(1)A)AI) T 7(2). o
SITEIfr9 (1966 ®T 54), €71%T 19, dIo7 (199, 1968, <7777 8 va dior (A1) SR,
1983 — {1l &1 daforT - aififaiRa — afe @ig safad faar srg=fta /sg=r &
ISl &1 ATIR HRAT B, 98 1955 B AT qm =7 3 er, 1983 @ Syl
@ Savid il g «feq aifries, fiel @ dsfew sk dafsT & fag
ITANRA DT AETIDHAT AT T WBR & VA el A Frm <1 geni= 4 fawa
ET — AP © U9 98 | & dioil & "Rl fawa dur fFafa a3 )
ITAfT @ — 1955 @ AN & Sugel &1 w7 Arwftta L grar | (SWRE 949+
fq. 9.9. 759) ...2722

Industrial Disputes Act (14 of 1947), Schedule 5, Clause V — Unfair
Labour Practice — Dismissal — Held — Punishment imposed was
discriminatory, arbitrary and amounts to victimization of class IV employee
without there being any justification — Clause (a), (b), (d) & (g) of Clause V
“unfair labour practice” clearly attracted. [Union Bank of India Vs. Vinod
Kumar Dwivedi] ...2656

Slerfire faare e (1947 @71 14), Iyl 5, @vs V — sgfaa 59
ygfa — gegfa — afeaiRa — affRIG qvs, favqsi), 99T @ SR sivh
IV & oHar &1 991 i =maifaa @ dfsa a3 @) sife 9 amar @ —
“IIfad o ugfa” @ @S VD @S (a), (b). (d) 9 (g) T wu 4 aidfa sid
2 | (e 9@ eifw sfear fa. faqie garR fgad) ...2656

Land Revenue Code, M.P. (20 of 1959), Section 52(2) — Execution of
Order — Period of Stay — Held — Upper Collector has held that execution of
order shall not be stayed for more than three months at a time or until the
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date of next hearing whichever is earlier — Proviso to Section 52(2) rightly
interpreted — Further, opportunity of hearing given to petitioner, thus no
violation of rights — Interference declined — Petition dismissed. [R.D. Singh
Vs. Smt. Sheela Vermal] ...2646

g RToIvd Wledl, 44, (1959 &T 20), &IRT 52 (2) — 3R BT frsq1GT —
W& &1 srafer — afifaeaiRa — iR daaey A siffgiRa fear 2 fo aur &
frsare= &1, e 99y wR 9 918 9 AfSe & fry sierar gaars a1 srrell fafd
a®, ot gge B, AHT T A - gRT 52 (2) d Wd BT Sfad wU |
fFrd=a fear mar — sue sfaRed, ardl 1 gaas &1 @R f&ar 1w s,
AfTBRI BT BIg Scdla+ -8l — ST A bR fhar AT — ATRIHT IR |
(M3 Rig fa. sfwcht ofrar quf) ...2646

Law of Interpretation — Precedent — Held — Judgment of Supreme
Court cannot be read as Euclid's Theorem — Blind reliance on a judgment
without considering the fact situation is bad in law — A single different fact
may change precedential value of judgment. [Union Bank of India Vs. Vinod
Kumar Dwivedi] ...2656

fdaT ®1 fafer — gyd fAofg — st — S<waad <armea & e
3! Yfoers y9T © ®U H T8N U1 A1 Gl — q2aTHS URRAT 31 faar 7 fag
91T frofa wR sian fazara, fafer # sgfaa @ — v = a2, foia & gd i
I ®I 99l GHhal @ | (G 99 3ifw gfear fa. fase gar fgad)  ...2656

Motor Vehicles Act (59 of 1988), Section 166 — Appreciation of Evidence
— Credibility of Witness — Held — As per FIR lodged by eye witness, accident
occurred by unknown four wheeler but according to other eye witness (PW-
3), accident caused by the alleged truck — No evidence to show, how police
knew that PW-3 witnessed the accident and chased the offending truck —
PW-3 is planted witness and his conduct of not informing police about
accident while he passed by the police station, makes him unreliable —
Claimants failed to prove that deceased died in a accident with truck in
question — Appeal allowed. [HDFC Agro General Insurance Co. Ltd. Vs.
Smt. Anita Bhadoria] ... %24

7Y I17 ST (1988 BT 59), €IIRT 166 — W1 BT AT H-T — el ot
faegafigar - atifaiRa — ageelf el grRr <6 SR ™ yem gaen
gferdes & IJUR, U I=Td dlufFar arsq g1 geedr afed gs wg i
aggaell el (31.91.—3) & IR, AT gb gRI geer $Ikd g — I8
el 2q @I 91 31 2, f& yferw &1 a8 9 91a o f& srar—3 7 geen
BId <] off qoIr S & fid & &1 Nt fhar &1 — 31.91.—3 U I41ad) el
2 T gferd o 9 [oRd 99 Yferd &l gHeT @ aR § gfua 9 &) &1
IHBT JATARVT, S AfITTH-I ST © — TSR Y8 AIfad A 4 favd = &
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Hddh &I YT ¢b gRI U geedr A g g3 — 3did doR | (TaSIvmdl ¢t
SR 39 @. for. fa. shered) arfiar w3 ... %24

Motor Vehicles Act (59 of 1988), Section 166 — Evidence of Criminal

Case — Held — Documents of criminal case are not decisive factors for

deciding claim petition — It has to be decided on basis of evidence led in claim
petition. [HDFC Agro General Insurance Co. Ltd. Vs. Smt. Anita Bhadoria]

... %24

#Iev I17 e (1988 BT 59), TIRT 166 — SITURTIEIG THYOT BT HIE —
IfrERa — muRIftre ya~vr @ S¥adw <rar Jifasr &1 faffR=Ea a3 =g
fafreay sr® 781 © — <1ar AIfaeT 9 U f&d T 9iE B AER ) sHT
fafreaa fear s anfee | (Tasivwdl ut ovRa s9aR¥ &, fo. fa. shwdt
Ir=frar w<iRa) ... %24

M.P. Government Business (Allocation) Rules — See — Constitution —
Article 166(i), 166(2), 166(3) & 226 [State of M.P. Vs. Khasgi (Devi Ahilya Bai
Holkar Charities) Trust, Indore] (DB)...2538

7Y, 19T 1Y (31dc) [ — 7@ — qidErT — =87 166(i), 166(2),
166(3) 7 226 (1.9. T4 3. @REf (Y sfgear 918 glewy AREW) g3, 33R)
(DB)...2538

Penal Code (45 of 1860), Sections 148, 149 & 302 — Hostile Witness —
Evidentiary Value — Held — Some witness may not support prosecution story
and in such situation Court has to determine whether other available
evidence comprehensively proves the charge — Prosecution version is cogent,
supported by 3 eye-witnesses who gave consistent account of incident and
their testimonies are corroborated by medical evidence — Hostile witness will
not affect the conviction —Appeal dismissed. [Karulal Vs. State of M.P.]

(SC)...2524

qUS 2T (1860 BT 45), EIIRTY 148, 149 T 302 — Geigigl arefl — arfeqs
g — affeiRa — ¢ |l affriss $erl o1 guis 781 $-d q2O S
TRRufa § ey &1 g7 [aaRa &3A1 @ {6 71 379 Sude a1ey AuS
Y ¥ IRIY I AIf9d Hd & — AP el yaa 2, i o= aggeeft
i gRT wafa &t f6 g &1 FRaR gaid <9 @, 9o S99 uRane
fafecia wieg gRT 9Yse @ — uagldl wiell qvfafg & garfaa 78 sm —
el @RS | (®@Tedrd 3. 9.9, 379) (SO)...2524

Penal Code (45 of 1860), Sections 148, 149 & 302 — Previous Enmity —
Held - If witnesses are otherwise trustworthy, past enmity by itself will not
discredit any testimony — In fact, previous enmity gives a clear motive for
crime. [Karulal Vs. State of M.P.] (SO)...2524
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qUS Wiedl (1860 ®T 45), €IIRTV 148, 149 T 302 — Yd d77Teyar —
aifrfreRa — afe wrefirer sraen favaaa 2@, gd d9=readr 3us 3y 4 faedl
gREre & fazaa-a 98 TR — arad A, gd I9ar oy & oy @
e 7 adl ? | (@TwdTd fa. 7.9, Is3) (SC)...2524

Penal Code (45 of 1860), Sections 148, 149 & 302 — Related Witness —
Held — Being related to deceased does not necessarily mean that they will
falsely implicate innocent persons — Further, there is an unrelated witness

who has supported the version of the eye witnesses — Appellants rightly
convicted. [Karulal Vs. State of M..P.] (SO)...2524

qUS Wledr (1860 &1 45), €NV 148, 149 T 302 — wqEf wrEft —
afifeiRa — gae @ G9@ 817 &1 oref o 1Y @ & 3 Fclfy aafeaar &1
e snfor w7 — saa sifiRad, te e wef @ o aggeeft
e & ®A &1 wHeda fear @ — srdiareftror S wu 9 qvRig |
(Predrd fa. 7.9, I153) (SC)...2524

Penal Code (45 of 1860), Sections 363, 366-A & 376, Scheduled Castes
and Scheduled Tribes (Prevention of Atrocities) Act (33 of 1989), Section
3(1)(w)(ii) & 14-A(2), Protection of Children from Sexual Offences Act (32 of
2012), (POCSO) Section 3/4 and Criminal Procedure Code, 1973 (2 of 1974),
Section 439(2) — Cancellation of Bail — Grounds — Repetition of offence after
grant of Bail — Held — For repetition of offence, investigation is going on —
Victim not living with her parents and living at One Stop Centre and her
statements are not implicative — Accused trying to come out of his stigmatic
past by complying other bail conditions and performing community service
as reformatory measure, thus relegating him to jail would not serve the cause
of justice — No case of cancellation of bail made out — Liberty granted to
renew the prayer if any embarrassment/prejudice caused by accused in
future —Application disposed. [Sunita Gandharva (Smt.) Vs. State of M..P.]

...2691

qUS Wiedl (1860 &T 45), &IV 363, 366—A d 376, 3Igfaa oifa il
Srgyfara sroifa (rcgrare Frarevr) fefra4 (1989 &7 33). &% 3(1)(w)(ii)
14-A(2), 1w sravren’ & drerdl &1 Gvervr ffaaa (2012 &1 32), (iaat)
§IRT 3/4 U9 QUS HIHIT Aledl, 1973 (1974 &7 2), €IRT 439(2) — AT BT
VGQHYY — IITEIR — SIHId Y19 [Hd W1+ & yearq 37uvrer &1 g=vrgicd —
afafreiRa — sy @Y geRgia 3g AT 9 <@ @ — difsa saw
ATaT—fUar & arer 781 37 W@ 2 SR 99 wWiU 4<X 4 W@ W@ & aAT SHD HAA
JATFAST B Tl T3] © — MY F, I Felfhd Adid A 2R e & forg
S @1 3 Il & IJUTA Ud GURIHS SURIT & w4 A GRS 491 &
UG §RT YITH H T 2, 31A: S odl WGHT B | AT gD A8 12l d1
— S & YGGHROT BT HIg YHIV A1 ga1 — Afasy # Afe fPrgad g1 o1
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Ao /ufdae yard SIRa fear sirar @ a9 grefar adiead dx9 @1 waAd
YT 3 T8 — 3 e FRigd | (gar ed (shwd)) fa. 7.9, rs3) ...2691

Penal Code (45 of 1860), Sections 420, 467, 469 & 475 and Criminal
Procedure Code, 1973 (2 of 1974), Section 482 — Quashment of FIR — Held —
No agriculturist has come forward and stated that he has been cheated by
applicant — No one stated that packets found in godown were forged or
applicant was in possession of counterfeit marked material — No one stated
that forgery by applicant has harmed his reputation — Provision of Sections
420,467,469 & 475 not attracted — FIR and criminal proceedings quashed —
Application allowed. [Imran Meman Vs. State of M.P.] .2722

QUE Ufedr (1860 &T 45), €IIRTY 420, 467, 469 T 475 U4 QUS HfHT
Wledl, 1973 (1974 @7 2), IIRT 482 — Y4 §a71 Ylad< sifaeaisd faar wr-r-
iR — el ff §ua 7 3 sHR I8 Fu T2 6 @ & a8 A<
&1 Bl AT & — fofl A ft 97 @ ) foan 2 & Mem 4 v [ dac
FHexfad o Jrar Hegd fafted Gl Adss @ Feol A off — fHdl 7 I8 Fo=
2l foar f& masd gRT G-l A @) ST & THA U @ — gRl
420, 467, 469 d 475 & SUSH ATHAT Ll s8ld — YW a1 Ufds e
gIfs® srRiaifear AfEfsa — amd<es doR | (¥R #4494 fa. 9.9, 7199) ...2722

Prevention of Corruption Act (49 of 1988), Section 19 and Criminal
Procedure Code, 1973 (2 of 1974), Section 311 — Examination of Sanctioning
Authority — Stage of Trial — Held — Apex Court concluded that validity of
sanction can be examined at any stage of the “proceedings” which includes
the stage of framing of charges which is a pre-trial stage of proceedings —
Sanctioning authority can be examined u/S 311 Cr.P.C. at the time of taking
cognizance — Guidelines issued by this Court is not in conflict with judgment
of Apex Court— Prayer rejected. [State of M.P. SPE Lokayukta, Jabalpur Vs.
Ravi Shankar Singh] (DB)...2663

YT} [4qvT S99 (1988 &7 49), €IIRT 19 VG qU€ HIHAT Aiedl,
1973 (1974 &1 2), &I%T 311 — Ho¥l YIS &1 e — [aFIR0T BT Yo —
affeiRa — wafza <armea A fssffa fear fe a5 @) faftmr=ar «r
qdiggor, “HriarfRAl” @ fed) W uma o fear o wear @ foad Ry favfua
B DI Ysh¥ A 2§l & srdarfedl &1 ¢ faaror—qd gsha & — &1 311
TU.E. & Aaid, AR YIS RI &1 uieqor, 1 ofd a9y fHar o addr @ —
39 AT g1 oY fegnfad e, gaf=a e © fvfa « fawg 78 @ —
greiAT ARSR | (7.9, IS gEWIE dibR[ad, Sieayy 4. 9 wrax RE)
(DB)...2663

Prevention of Corruption Act (49 of 1988), Section 19 and Criminal
Procedure Code, 1973 (2 of 1974), Section 311 — Pre-trial Examination of
Sanctioning Authority — Video Conferencing — Held — Sanctioning authority is
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not a material witness but only a witness to a fact of procedural fulfillment —
There can be no objection from accused to the examination and cross
examination of sanctioning authority through video conference — Thus there
is no impracticality in implementation of the guidelines issued by this Court.
[State of M.P. SPE Lokayukta, Jabalpur Vs. Ravi Shankar Singh]
(DB)...2663

TR [qrevr iferf<r a7 (1988 &1 49), &IIRT 19 UF v HfHAT Hledl,
1973 (1974 @T 2), €IRT 311 — ARl YIS @71 faare—yqd gderor — Ayl
&I R - siffEiRa — A ylterR) v arfcas el 98l @ afes daa
gfsparcisd gfed & g a2a &1 giell @ — Aifsal siha & SR do e
@ gdierer v gfa odievr wR Ifgad &1 33 amufed w21 8 |adl — 31, 39
qraTerd gRT oYY feenfaden @ fearaas 4 913 srcgaeiRear 87 | (7.9,
I TS ey ad, Seayy 3. 3fa e fiE) (DB)...2663

Prevention of Corruption Act (49 of 1988), Section 19(4), Explanation
(a) — See — Constitution — Article 141 [State of M.P. SPE Lokayukta, Jabalpur
Vs. Ravi Shankar Singh] (DB)...2663

YECTFIN [T eI (1988 BT 49), €T 19(4), TWIHVT (a) — 7@
— GIAErT — 30T 141 (A.9. IS4 YU IS, Sy fa. 3fq e RB)
(DB)...2663

Protection of Children from Sexual Offences Act (32 of 2012),
(POCSO) Section 3/4 — See — Penal Code, 1860, Sections 363, 366-A & 376
[Sunita Gandharva (Smt.) Vs. State of M.P.] ...2691

o fra aravrerl & drerdl &1 avervT SifefH (2012 @71 32), (Gtat) eRT
3/4 — 3@ — qUS Wledl, 1860, &RV 363, 366—A T 376 (F-iar =erd (siF7eh)
fa. 9.9, <) ...2691

Public Distribution System (Control) Order, M.P, 2015, Clause 16(3) &
16(4) — Final Order — Held — Final order is not defined in Control Order 2015
butin a general sense, it means the order of cancellation of authority letter of
running the fair price shop. [Deendayal Prathmik Shahkari Upbhokta
Bhandar, Hata Vs. State of M.P.] ...2636

grdvifae faavor gomrefl (1) QT 4.9, 2015, @< 16(3) T 16(4) —
3rfaa aireer — sififaeiRa — sifaw sner, A =or s er 2015 7 aR+A¥T 92Y @
R U 9 AR H, saer Ief gqa W@ sfud o @ geE @
YISR—UT & IGIHRVT &I AR 2 | (F9ard yrdfiied gearil IuHia
HUSR, gcl fa. 9.9. 1<) ...2636

Public Distribution System (Control) Order, M.P, 2015, Clause 16(3) &
16(4) — Principle of Natural Justice — Held — Show cause notice was issued,
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detailed reply was filed in writing, same was considered by authority and
after its consideration, final order has been passed — No violation of principle
of natural justice has been followed — No prejudice caused to petitioner —
Petition dismissed. [Deendayal Prathmik Shahkari Upbhokta Bhandar,
Hata Vs. State of M.P.] ...2636

ardorfaa faaver gumreft (A1) 319, 7.9, 2015, @S 16(3) T 16(4) —
Fafiie =g &1 Rigra — afafaiRa — sRor garsi Tfed S gam o, faxga
Sa19 fofaa # yvga fHar war o, Uit g1 S &1 fa=ar A forar ar on
AT fIaR & &y, sifaw smer uiRa fear ar — Fafifes =ma @ figia
$T B3 Seagd 21 fHar 11 8 — AT ®l 313 gl g1 w1 21 gaim —

FifaeT @il | (Sqare yriffie dear STUHTHr AvsSR, g fa. 9.9, 7<)
...2636

Public Distribution System (Control) Order, M.P, 2015, Clause 16(3) &
16(4) — Termination of Fair Price Shop — Show Cause Notice — Interpretation —
Held — Clause 16(4) is continuation of Clause 16(3) and it should not be read
independently — Period of show cause notice starts from date of suspension —
Show cause notice to be issued within a period of 10 days from date of
suspension and final order to be passed within a period of three months —
Clause 16(4) does not provide any requirement to issue any further
notice/second opportunity of hearing but it only elaborates the manner in
which principle of natural justice has to be followed before passing final
order. [Deendayal Prathmik Shahkari Upbhokta Bhandar, Hata Vs. State of
M.P.] ...2636

grdvifae faavor gomrefl ((FI3v1) 3R 9T, 4.9, 2015, @< 16(3) T 16(4) —
Sfad e &1 @1 GHIflq — &RvT garail ey — fdaT- afifaiRa — @s
16(4) TS 16(3) BT Bl HH 2 TAT S WdF wU U TSI UGT AT ARG — HROT
qarsn Aifed &1 afty fades @ fafyr @ g« gl SIrdl @ — $RoT garRi Aifew
feies @t fafsr | 10 fa=r @) s@fer @ wax s fear s arfae g sifaw
JATRT 3 AT &1 A4l & Hiax yrRa fear s afey — @'s 16(4) w1 faRa
difed I A /A9 BT QEYA ATER USH P =BG DIs  ATITISA
Iu§fra T HRar @ u¥g IT Dad I < $I favga wear 2 forad sifaw smdwr
iR H3+ 9 uge Aafiie =g & Rigid &1 uras fear siar anfae | (eeara

T e AEHR) SUHITdT HUSRR, gel fa. 9.9, Ir59) ...2636
Public Document — Registered Sale Deed — Held — Certified copy of
registered sale deed is not a public document. [Nathu Vs. Kashibai] .25

dle qeardol — ¥foregdlga fA#y fAda — affaiRa — ‘\rﬁﬂﬁ’r@a
ﬁmﬁﬁaaﬁumﬁrﬁuﬁrﬁvﬁrwaﬁmmﬁaﬁ%lmﬁﬁ CAMICIE))
%25



INDEX 20

Public Trusts Act, M.P. (30 of 1951), Section 14 — See — Constitution —
Article 226 [State of M.P. Vs. Khasgi (Devi Ahilya Bai Holkar Charities)
Trust, Indore] (DB)...2538

al®d = SifEfa9, 9.9, (1951 BT 30), &RT 14 — <@ — WIAETT —
=BT 226 (A.U. <A fa. @rawft () sifeean 918 slea) ARE) g3, 33NR)
(DB)...2538

Public Trusts Act, M.P. (30 of 1951), Section 14 & 36(1)(a) — See —
Constitution — Article 226 [State of ML.P. Vs. Khasgi (Devi Ahilya Bai Holkar
Charities) Trust, Indore] (DB)...2538

al®d =g 3iferfaa4, 7.4, (1951 &7 30), €IRT 14 T 36(1)@a) — @@ —
iaEmT — 8T 226 (AU. U4 f. @rEft (@ sifeen 918 gledr ARE)
o¥C, 3aY) (DB)...2538

Rules of Business of the Executive, Government of M.P.,, Rule 13 —See —
Constitution — Article 166(i), 166(2), 166(3) & 226 [State of M.P. Vs. Khasgi
(Devi Ahilya Bai Holkar Charities) Trust, Indore]| (DB)...2538

1.Y. BrUIcid IATHT @ B 799, (199 13 — 7@ — GlaerT — sigz8q
166(1), 166(2), 166(3) T 226 (9. vsa fa. @REf (A feear 4 e
ARE) g3e, 33R) (DB)...2538

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act
(33 of 1989), Section 3(1)(w)(ii) & 14-A(2) — See — Penal Code, 1860, Sections
363,366-A & 376 [Sunita Gandharva (Smt.) Vs. State of M.P.] ...2691
srgqfaa sifa siiv srgygfaa st (e [arer) e (1989
&1 33), &TIRT 3(1)W)(ii) T 14—A (2) — /@ — TS Gledl, 1860, €TIRTY 363, 366—A
g 376 (gar =ad (sfrwchh) fa. 7.9, wrs) ...2691
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act
(33 0f 1989), Section 14-A(2) — See — Criminal Procedure Code, 1973, Section
439(2) [Sunita Gandharva (Smt.) Vs. State of M..P.] ...2691
srgyfaa sifa s sgqfaa weronfa (aregrai fareor) e (1989
@71 33), &RT 14-A(2) — @ — TS HlHAT Gledl, 1973, €T 439(2) (Fhar
ed (shid)) fa. 9.y, ) ...2691
Seeds Act (54 of 1966), Section 19 — See — Essential Commodities Act,
1955, Section 7(1)(A)(II) & 7(2) [Imran Meman Vs. State of ML.P.] ..2722
1T SIfEIfrT (1966 ®T 54), €T 19 — 3@ — 3IqeYH dvq SIlETI,
1955, &1%7 7(1)(A)AI) 7 7(2) (¥R 99+ fa. 9.9. T3) ..2722

Seeds (Control) Order, 1983, Clause 13 —Search & Seizure — Competent
Authority — Held — Act of search and seizure and taking samples for
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laboratory testing can only be done by a Seed Inspector — Police was not

authorized to do so as per clause 13 of the Control Order, 1983 — Police acted

in contravention of specific provision. [Imran Meman Vs. State of M..P.|
«.2722

o1 (Frg=vr) 3TS 9T, 1983, @'s 13 — deirefl T sl — &rq GIferare —
affretRa — qareft va St vd gairemer § siig 2q AT o & S dad
w1 fFries g1 @ foar <1 9&ar @ — 1983 @ A ey @ @S 13 @
IR Yferd U1 d)A Bg Uifred 81 off — gferw 9 fafafds Sudg @
Seaad H &1 &A1 | (F9RE 494 fa. 7.9, 3159) ...2722

Seeds (Control) Order, 1983, Clause 14 — Laboratory Test Report— Time
Period — Held — Laboratory analysis report should be send to concerned seed
inspector within 60 days from date of receipt of the sample in laboratory
which was not done in present case — Itis a breach of Clause 14 of the Control
Order, 1983. [Imran Meman Vs. State of M.P.] ...2722

o1 (V) 3mcer, 1983, @'s 14 — NIl oifq gfadss — a7
3rafer — sifiifeiRa — garremer fageyor yfadsa, yaireman § 31 9rd s8I+
31 fafyr @ 9re femit @ Hiax weftra i Mhas s |9 5= arfee, <t f
A UHROT § LY fHar am o1 — g7 =T Y, 1983 B WS 14 BT HT B |
(¥R 394 3. 7.9, =) ...2722

Seeds Rules, 1968, Rule 8 — See — Essential Commodities Act, 1955,
Section 7(1)(A)(Il) & 7(2) [Imran Meman Vs. State of M.P.] «..2722

dior =19, 1968, 99 8 — 3@ — 31G9ISH avq IETIH, 1955, €RT
7(1)A)II) 7 7(2) (3939 99+ f4. 7.9 I159) ...2722

Service Law — Constitution — Article 142 — Compassionate Appointment
— Work Charged/Permanent/Regular Employee — Difference — Held — Father
of respondent was a work-charged employee and has been paid out of work-
charged/contingency fund and having completed 15 yrs of service attained
status of permanent employee which entitled him for pension and
krammonati but this will however not ipso facto give him status of regular
employee — Family of late employee has already been paid entitlement as per
applicable policy — Exercising powers under Article 142, compassionate
grant increased from 1 lakh to 2 lakhs — Appeal allowed. [State of M.P. Vs.
Amit Shrivas] (SO)...2516

dar fafer — wiaerT — agweq 142 — Jg&HT (Yfaa — rd gaia
¥t/ fafia sd9art — srav - afafaeaiRa — gwaeft &1 far ve &
gHIRT HHAR o1 IR I8 Sl yaRa / s Rwadar (1 | yae fear =
AT 15 a6l B ¥a1 Yuf &1 R Rl FHar &1 ol i< fear fSaa 98
U U9 SIS 8¢ sHaR gall, WRg I8 WIAT 21 34 Frafa sHar &1
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goll 1Y QT — Y HHAR) & uRAR &), yarsy AT & I7aR vga € gha
BT I [HAT ST b1 & — JJTBT 142 D A d AFFTAT BT YIIT HRd gY
ITHHT IS 1 d1E@ ¥ 9eTax 2 drg fHar a1 — fie doR | (W.9. I3 fa.
aifirar sfyars) (SC)...2516

Service Law — Dismissal — Backwages — Grounds — Illegal release of
pension of a widow to incompetent person — Held — As per Tribunal's finding,
pension illegally withdrawn from July 2007 to Nov 2009 and respondent
joined in 2009 — Being a peon, he has no control over process of
sanction/release of pension — Other officers who were responsible for
issuance of pension were given minor punishments — Respondent was
unnecessarily victimized and subjected to discriminatory and disproportionate
punishment — Tribunal rightly granted 30% backwages — Petition dismissed
with cost of Rs. 25,000 to be paid to respondent. [Union Bank of India Vs.
Vinod Kumar Dwivedi] ...2656

war fafer — ya=gfa — fear da7 — e~ — 3i&r Sfad &1 va faear
#1 9717 @1 3der [Ayfaa — afifaiRa — affrexer & fsed & IR, Jors
2007 9 99X 2009 dP e wU A U Faprell 78 off qom yeff 7 2009 4
SRIUE AT o1 — ¢S Y 81 & A, 93 &) wo¥1 / Frfaa a1 ufbar w
SIBT dIs 7T 981 8 — 3 ARTHRIT oif 99F 9 &v1 & forg
IRl o, 32 oy <vs & A o — gyl &l sFrawas wu 9 difsa fean
T SR fTs™l @ sAguifas qvs & 31l fdar mam — sifdaxor 3 Ifua
w9 ¥ 30% fredr 999 ysH fHar — y@eff 31 s« &) o & favy vud
25,000 / — Y & A1 ATFaat @RS | (a9 9 «ife sfear fa. faqre gar
fgad) .+.2656

Service Law — Promotion & Timescale (Krammonati) — Entitlement —
Held — Appellant promoted on 10.07.2009 which he had forgone —
Subsequently he became entitled for timescale w.e.f. 22.07.2010 after
completing 12 years of service in UDT cadre — If person forgoes his
promotion, he would not be subsequently entitled for krammonati — Appeal
dismissed. [Premlata Raikwar (Smt.) Vs. State of M.P.] (DB)...2532

dar fafer — yei=ifa a gagarT (wa1=1fa) — gwert — affaaiRa —
rdiareff &1 10.07.2009 & I=d fear a1 foraedT SUA W@ooT | IRAATT
far o — acuear, a8 yaR A Ries "ot A 12 aul 31 dar gui A >
9T, 22.07.2010 ¥ YAl ®©U A HIA oY, haR 941 — I Afdd sq!
UEI=ife BT 8T 4 UREANT Rl 2, 98 9garddd] wU | A~ &g AR
T8l BT — 3rdier @it | (Ferdar ¥&baR (sfiwd) fa. 9.y wsa)  (DB)...2532

Service Law — Promotion & Timescale (Krammonati) — Held — If
proposition of appellant that even after refusing promotion he can avail
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Krammonati is accepted, then the raison detre of financial-upgradation
scheme which is to weed out career stagnation of employees, would be
frustrated — The day appellant refused to accept promotion, he could no
longer be called a stagnating employee. [Premlata Raikwar (Smt.) Vs. State
of ML.P.] (DB)...2532

war fafer — ggi=ifa a wagarT (sar=ifa) — sffaiRa — srdiereft o
gfoarear & ui=ifd s dleR o1 & A Hl 98 SAI-fd ST SUHRT &R
HHdT 2, I ©eR 3 91t 2 99 i =9 391 @ &1 4@ ggio= ol
& Fiar 1 sRAR gfgwg 3@ o1 @ fog 2, fawa 8 smenm — foa fR=
fiareff 4 ggi=fa sdleR 31, S 915 S gigwg HHAR) T8 BT o
Aaddr | (d¥erar Year (sfiwd)) fa. 9.9, rsw) (DB)...2532

The Commercial Courts, Commercial Division and Commercial
Appellate Division of High Courts Act, 2015 (4 of 2016), Section 8 and
Constitution — Article 227 — Held — Apex Court concluded that Section 8 of the
Act of 2015 cannot be read to mean that supervisory jurisdiction of this
Court under Article 227 of Constitution is taken away in any manner.
[Beyond Malls LLP Vs. Lifestyle International Pvt. Ltd.] (DB)...2650

qIforfoges ~qrarery, S=a =T aiforfsgs garT 3iiv arforfogs ardier
gHaIT SIS, 2015 (2016 &1 4), €RT 8 Y9 WIFEMTT — o087 227 —
sffeiRa — aaf=a =ararery 3 s fear f& 2015 @ srferfas @ arT 8
$l 39 3 § T ygr o "ahar & WfAEE & IgWT 227 & Iafd 4w
raray & el AfSreRar & fexft ff yor @ gerr T 2 | (Rt~ d@rew
TAvedY 4. AT wRersd gexva ut.fer) (DB)...2650

Urban Engineering Service (Recruitment and Conditions of Service)
Rules, M.P, 2015, Schedule 1 — Deputation — Consent — Held — Petitioner,
employee of Urban Administration Department—As per Schedule 1 of Rules,
posting of Superintendent Engineers and Executive Engineers on deputation
to Municipal Corporation is already provided, hence consent of employee is
implicit — Rule do not provide for any separate consent — No infirmity in
impugned order of transfer — Petition dismissed. [Arun Kumar Mehta Vs.
State of M..P.] .. ¥23

VIS TR A1f3®T War (qdf vq dar &1 ord) (99, 7.9., 2015, gt
1 - gfafagfaa — weafa - affeiRa — ardl, T8 g faamT &1 sHar
— FrEl @ gl 1 @ IR, TRuifast e A ufafgfea ov sefieor
AT Ud BRIUTAT AFIT0T Y USRATYAT Ugel | SUSTRd 8, 3rd: dHANI &)
weAfa aifda @ — v fed gore weafa o1 Susfea 1 svar — wrmAiarer
$mﬁﬁﬁaﬁwﬁﬁs‘w?ﬁﬁ ITfaeT @R | (36T FAR dgar fa. 7.9,
) ...*¥23
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IMPORTANT ACTS, AMENDMENTS, CIRCULARS,
NOTIFICATIONS AND STANDING ORDERS.

AMENDMENTS IN THE MADHYA PRADESH GOODS AND
SERVICES TAXES RULES, 2017

[Published in the Madhya Pradesh Gazette (Extra-ordinary), dated 31 August 2020,
page Nos. 544(5) to 544(11)].

No. F-A-3-08-2020-1-V(28).— In exercise of the powers conferred by
section 164 of the Madhya Pradesh Goods and Services Taxes Act, 2017 (19 of
2017), the State Government, hereby, makes the following further amendments in
the Madhya Pradesh Goods and Services Taxes Rules, 2017, namely :—

AMENDMENTS

Save as otherwise provided in these rules, they shall be deemed to have
come in force on 23" day of March, 2020.

In the said rules,—

1.  Inrule 8, after sub-rule (4), the following sub-rule shall be inserted,
namely :—

"(4A) The applicant shall while submitting an application
under sub-rule (4), with effect from 01-04-2020, undergo
authentication of aadhaar number for grant of registration.".

2. Inrule9,insub-rule (1), for the full stop, the colon shall be substituted
and thereafter the following proviso shall be added, namely :—

"Provided that where a person, other than those notified under
sub-section (6D) of section 25, fails to undergo authentication of
aadhaar number as specified in sub-rule (4A) of rule 8, then the
registration shall be granted only after physical verification of the
principle place of business in the presence of the said person, not later
than sixty days from the date of application, in the manner provided
under rule 25 and the provisions of sub-rule (5) shall not be applicable
insuch cases.".

3. Forrule 25, the following rule shall be substituted, namely :—
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4.

""25. Physical verification of business premises in certain cases.-
Where the proper officer is satisfied that the physical verification of
the place of business of a person is required due to failure of aadhaar
authentication before the grant of registration, or due to any other
reason after the grant of registration, he may get such verification of
the place of business, in the presence of the said person, done and the
verification report along with the other documents, including
photograph, shall be uploaded in FORM GST REG-30 on the
common portal within a period of fifteen working days following the
date of such verification.".

Inrule 43, insub-rule (1),—
(1) forclause (c), the following clause shall be substituted, namely :—

"(c) the amount of input tax in respect of capital goods not covered
under clauses (a) and (b), denoted as 'A', being the amount of
tax as reflected on the invoice, shall credit directly to the
electronic credit ledger and the validity of the useful life of such
goods shall extend upto five years from the date of the invoice
for such goods:

Provided that where any capital goods earlier covered
under clause (a) is subsequently covered under this clause,
input tax in respect of such capital goods denoted as 'A' shall be
credited to the electronic credit ledger subject to the condition
that the ineligible credit attributable to the period during which
such capital goods were covered by clause (a), denoted as "T",
shall be calculated at the rate of five percentage points for every
quarter or part thereof and added to the output tax liability of
the tax period in which such credit is claimed:

Provided further that the amount 'T' shall be computed
separately for input tax credit of Central tax, State tax, Union
territory tax and Integrated tax and declared in FORM GSTR-
3B.

Explanation: An item of capital goods declared under clause
(a) on its receipt shall not attract the provisions of sub-section
(4) of section 18, itis subsequently covered under this clause.".

(2) forclause (d), the following clause shall be substituted, namely:—

"(d) the aggregate of the amount of 'A' credited to the electronic
credit ledger under clause (c) in respect of common capital
goods whose useful life remains during the tax period, to be
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denoted as '"T' shall be the common credit in respect of such
capital goods:

Provided that where any capital goods earlier covered
under clause (b) are subsequently covered under clause (c), the
input tax credit claimed in respect of such capital good(s) shall
be added to arrive at the aggregate value 'T';

in clause (), the following explanation shall be inserted, namely :—

"Explanation: For the removal of doubt, it is clarified that
useful life of any capital goods shall be considered as five years
from the date of invoice and the said formula shall be applicable
during the useful life of the said capital goods.";

clause (f) shall be omitted.

In rule 80, in sub-rule (3), for the full stop, the colon shall be
substituted and thereafter the following proviso shall be added,
namely -—

"Provided that every registered person whose aggregate
turnover during the financial year 2018-2019 exceeds five crore
rupees shall get his accounts audited as specified under sub-section
(5) of section 35 and he shall furnish a copy of audited annual
accounts and a reconciliation statement, duly certified in FORM
GSTR-9C for the financial year 2018-2019, electronically through
the common portal either directly or through a Facilitation Centre
notified by the Commissioner.".

In rule 86, after sub-rule (4), the following sub-rule shall be inserted,
namely :—

"(4A) Where a registered person has claimed refund of any
amount paid as tax wrongly paid or paid in excess for which debit has
been made from the electronic credit ledger, the said amount, if found
admissible, shall be re-credited to the electronic credit ledger by the
proper officer by an order made in FORM GST PMT-03.".

Inrule 89, in sub-rule (4), for clause (C), the following clause shall be
substituted, namely :—

"(C) "Turnover of zero-rated supply of goods' means the value
of zero-rated supply of goods made during the relevant period
without payment of tax under bond or letter of undertaking or the
value which is 1.5 times the value of like goods domestically supplied
by the same or, similarly placed, supplier, as declared by the supplier,
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8.

(1

2)

)

10.

whichever is less, other than the turnover of supplies in respect of
which refund is claimed under sub-rules (4A) or (4B) or both;".

Inrule92,-
after sub-rule (1), the following sub-rule shall be inserted, namely :—

"(1A) Where, upon examination of the application of refund of
any amount paid as tax other than the refund of tax paid on zero-rated
supplies or deemed export, the proper officer is satisfied that a refund
under sub-section (5) of section 54 of the Act is due and payable to the
applicant, he shall make an order in FORM RFD-06 sanctioning the
amount of refund to be paid, in cash, proportionate to the amount
debited in cash against the total amount paid for discharging tax
liability for the relevant period, mentioning therein the amount
adjusted against any outstanding demand under the Act or under any
existing law and the balance amount refundable and for the remaining
amount which has been debited from the electronic credit ledger for
making payment of such tax, the proper officer shall issue FORM
GST PMT-03 re-crediting the said amount as Input Tax Credit in
electronic credit ledger.".

in sub-rule (4), after the words, brackets and figure "amount
refundable under sub-rule (1)", the words,brackets, figure and
letter "or sub-rule (1A)" shall be inserted.

in sub-rule (5), after the words, brackets and figure "amount
refundable under sub-rule (1)", the words, figures and letter "or
sub-rule (1A) shall be inserted.

In rule 96, in sub-rule (10), in clause (b), the following explanation
shall be inserted, namely :—

"Explanation: For the purpose of this sub-rule, the benefit of
the notifications mentioned therein shall not be considered to have
been availed only where the registered person has paid Integrated
Goods and Services Tax and Compensation Cess on inputs and has
availed exemption of only Basic Customs Duty (BCD) under the said
notifications.".

Afterrule 96A, the following rule shall be inserted, namely :—

"96B. Recovery of refund of unutilised input tax credit or
integrated tax paid on export of goods where export proceeds not
realised.- (1) Where any refund of unutilised input tax credit on
account of export of goods or of integrated tax paid on export of
goods has been paid to an applicant but the sale proceeds in respect of
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such export goods have not been realised, in full or in part, in India
within the period allowed under the Foreign Exchange Management
Act, 1999 (42 of 1999), including any extension of such period, the
person to whom the refund has been made shall deposit the amount so
refunded, to the extent of non-realisation of sale proceeds, along with
applicable interest within thirty days of the expiry of the said period
or, as the case may be, extended period, failing which the amount
refund shall be recovered in accordance with the provisions of section
73 or 74 of the Act as the case may be, as is applicable for recovery of
erroneous refund, along with interest under section 50:

Provided that where sale proceeds, or any part thereof, in
respect of such export goods are not realised by the applicant within
the period allowed under the Foreign Exchange Management Act,
1999 (42 of 1999), but the Reserve Bank of India writes off the
requirement of realisation of sale proceeds on merits, the refund paid
to the applicant shall not be recovered.

(2) Where the sale proceeds are realised by the applicant, in
full or part, after the amount of refund has been recovered from him
under sub-rule (1) and the applicant produces evidence about such
realisation within a period of three months from the date of realisation
of sale proceeds, the amount so recovered shall be refunded by the
proper officer to the applicant to the extent of realisation of sale
proceeds, provided the sale proceeds have been realised within such
extended period as permitted by the reserve Bank of India.".

In rule 141, in sub-rule (2), for the word "Commissioner", the words
"proper officer" shall be substituted.

In the said rules, in FORM GST RFD-01, after the declaration under
clause (g) of sub-rule (2) of rule 89, the following undertaking shall
be inserted, namely :—

I, hereby, undertake to deposit to the Government, the amount of refund sanctioned
along with interest in case of non-receipt of foreign exchange remittances as per the
proviso to section 16 of the IGST Act, 2017 read with rule 96B of the SGST Rules, 2017.

Signature:

Name:

"UNDERTAKING

Designation/Status.".

By order and in the name of the Governor of Madhya Pradesh,
RATNAKAR JHA, Dy. Secy.
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AMENDMENTS IN THE HIGH COURT OF MADHYA PRADESH
RULES, 2008.

[Publishedin M.P. Gazette, Part 4(Ga), dated 02 October 2020, page Nos. 1310to 1311]

In exercise of the powers conferred by Articles 225 of the Constitution of
India, section 54 of the States Reorganisation Act, 1956, clauses 27 and 28 of the
Letters Patent, the High Court of Madhya Pradesh, hereby, makes the following
amendments in the High Court of Madhya Pradesh Rules, 2008, which shall come
into force from the date of notification in the Madhya Pradesh Official Gazette
(Extra-ordinary).

AMENDMENT

1. In chapter VIII, in Rule 3, in the last line, the comma and words ", act
and plead" shall be deleted.

2. In chapter X, in sub-rule (7) of Rule 2, for clause (b), the following
clause shall be substituted, namely;

(b)  neatly typed or printed on both sides of A4 size paper having
not less than 75 GSM, leaving a margin of not less than 1.5" on
the Top and Bottom and 1.75" margin Left and at least 1.0"
margin Right.

In sub-rule (2) of Rule 3 of Chapter X;

3. (i) Inclause (a), in the beginning, the words "three extra copies"
shall be substituted by the words "one extra copy".

(11) In clause (b), in the beginning, the words "two extra copies"
shall be substituted by the words "one extra copy".

4. In format No. 13, after point No. 3, the following points shall be
added, namely;

3A. If an application in respect of cross-case, if any, under
section 438 of the Code of Criminal Procedure for bail
is pending before or decided by the Supreme Court, any
High Court or any Court Subordinate to a High Court,
the particulars thereof.

3B. (Where the number of accused persons is more than
one),

To the best of the knowledge of the applicant, no bail
applicationin cross-case, if any, has been filed by any
ofthe co-accused persons.
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or

To the best of the knowledge of the applicant, the accused
person (s) in cross-case, if any, have filed following bail
application(s).

Name of the
Accused

Crime Date of Institution |Date of |Name of the
number of | Application [Number |the Order |Judge
cross-case

If known

In format No. 14, after point No.3, the following points shall be
added, namely;

3A.

3B.

If an application in respect of cross-case, if any, under
section439 of the Code of Criminal Procedure for bail
is pending before or decided by the Supreme Court, any
High Court or any Court Subordinate to a High Court,
the particulars thereof.

(Where the number of accused persons is more than
one).

To the best of the knowledge of the applicant, no bail application in
cross-case, if any, has been filed by any of the co-accused persons.

or

To the best of the knowledge of the applicant, the accused person(s) in
cross-case, if any, have filed following bail application(s).
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Name of the | Crime Date of Institution |Date of |[Name of the
Accused number of | Application [Number |the Order |Judge
Cross-case | [f known

Rajendra Kumar Vani, Registrar General.
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Short Note
*(23)
Before Mr. Justice Prakash Shrivastava
W.P. No. 10950/2020 (Indore) decided on 19 October, 2020

ARUNKUMAR MEHTA ...Petitioner
Vs.
STATE OF M.P. ...Respondent

Urban Engineering Service (Recruitment and Conditions of Service)
Rules, M.P,, 2015, Schedule 1 — Deputation — Consent — Held — Petitioner,
employee of Urban Administration Department—As per Schedule 1 of Rules,
posting of Superintendent Engineers and Executive Engineers on deputation
to Municipal Corporation is already provided, hence consent of employee is
implicit — Rule do not provide for any separate consent — No infirmity in
impugned order of transfer — Petition dismissed.

VIS TR A13®1 War (qdf vq dar &1 ord) (99, 9.9, 2015, gt
1 - glafagfaa — weafa — sififeaiRa — e, TR gema f@ErT &1 Har)
— FrEEl @ gyl 1 @ IgER, TRufast e A yfafgfea ov sefieor
FARTT U HRITer AT ) USRIl ugd 9 Sudfid 2, ord: dHEr at
wedafa afua @ — Frd fa gore weafa &1 Sudfea €1 dvar — mEraReT
& AT AT A BIg HH A8 — ATFRIDT WTRW |

Casereferred:
(2013)3 SCC526.

L.C. Patne, for the petitioner.
Pourush Ranka, for the respondent.



NOTES OF CASES SECTION

Short Note
“(24)
Before Mr. Justice G.S. Ahluwalia
M.A. No. 1169/2014 (Gwalior) decided on 10 February, 2020

HDFCAGRO GENERALINSURANCE CO.LTD. ...Appellant
Vs.
SMT. ANITA BHADORIA & ors. ...Respondents

A.  Motor Vehicles Act (59 of 1988), Section 166 — Appreciation of
Evidence — Credibility of Witness — Held — As per FIR lodged by eye witness,
accident occurred by unknown four wheeler but according to other eye
witness (PW-3), accident caused by the alleged truck — No evidence to show,
how police knew that PW-3 witnessed the accident and chased the offending
truck — PW-3 is planted witness and his conduct of not informing police
about accident while he passed by the police station, makes him unreliable —
Claimants failed to prove that deceased died in a accident with truck in
question —Appeal allowed.

@. HICY II AT (1988 BT 59), €IIRT 166 — WIEq BT YT BT —
wrefl @1 faeaafgar — sitifaiRa — ageef el grr g 33 & gem
A1 9fdsd & IR, U IATd dlufFAr are< g1 geledr |afed g3 ukq
3= aggeell |iell (3L¥1—3) B JITUR, ANSRIT ¢b §RT gl HIRT g3 —
I8 qui+ g Bis wieg iE 2, 6 yforw &) ag &9 =9d o & stwr—3 A
geear gid Q& off 9o SuH anefia g &1 fieT fHar o — 93 i@
g1a<) |iefl 2 T2 gferd o 4 I[oRd 999 gferd &l geedr & IR 9 gfaa |
P DI IHBT ARV, I AfITGH-I 91T @ — TSR I8 AIfdd dA d
fawd @ f& Jae &) YT §& gRT U geear § g g3 — adid wigR |

B.  Motor Vehicles Act (59 of 1988), Section 166 — Evidence of
Criminal Case — Held — Documents of criminal case are not decisive factors
for deciding claim petition — It has to be decided on basis of evidence led in
claim petition.

@ Alev I I (1988 HT 59), €T 166 — ITURTIEIG GHIVT HT
ey — AffEiRa — muIftre yavr @ <xardw <rmar arfasr &1 fafafReaa
$3A =g fafeay oRe 781 € — mar @ifaeT A4y (A R 91E & ImaR W)
&1 fafreaa fear s arfey |
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Casesreferred:

(2018) 5SCC 656, (2018) 12 SCC 15, AIR 1996 SC 3345, 1994 ACJ 708,
2010ACJ 1340,C.A.No. 1665/2019 decided on 14.02.2019 (Supreme Court).

B.K. Agrawal, for the appellant/Insurance Company.
Naval Guptawith S.D.S. Bhadauriya, for the claimants.
None, for the respondents.

Short Note
*(25)
Before Mr. Justice G.S. Ahluwalia
S.A. No. 28/2000 (Gwalior) decided on 13 February, 2020

NATHU ...Appellant
Vs.
KASHIBALI & ors. ...Respondents

A. Civil Procedure Code (5 of 1908), Order 41 Rule 27 — Grounds —
Certified copy of registered sale deed — Held — Plaintiff failed to prove that
even after exercising due diligence, such document was not in his knowledge
nor could he produce it before Court — No sufficient cause disclosed in
application, even no pleading regarding said document and fact of sale of
land — Taking such document on record would not only result in protracting
trial, but would amount to taking document on record without any pleading
—Appeal dismissed.

@. Rifaer afFar wfear (1908 &7 5), MRS 41 A9 27 — 3ATENR —
Woredlga fasa fada at gaifora gfafeft — afeaiRa — ardt ag wifaa
B H fawd BT & aRIE TURAT &1 YA R D d1d9]s |1 VAT dls q&rds
D A A LT AT AAT 7 ) 98 I AT | GGd B DT — A | PIg
G HIRT Ybe gl b1 741, Il db 6 Hid qwards v i & famg &
deg & G ¥ dis Afdgad 2] & — Sad qwaS $l AT W A9 B
Holdwy - ddd faarer § fadq g, afew 31 fod) siffraas & e )
dTd o ford S &) dife & AT — 3rdier Wk |

B. Public Document — Registered Sale Deed — Held — Certified
copy of registered sale deed is not a public document.

G al® qearaor — Whorediad s fActa— afifeiRa — Rredaa
faspa facra & yaifra gfaferfy ve oite gxdraol Fg) 2 |




NOTES OF CASES SECTION

Casesreferred:

(2012) 8 SCC 148, (2014) 15 SCC 686, (2007) 8 SCC 609, AIR 2006 SC
107.

Gaurav Mishra, for the appellant.
None, for the respondents.
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I.L.R. [2020] M.P. 2509 (SC)
SUPREME COURT OF INDIA
Before Mr. Justice Ashok Bhushan, Mr. Justice R. Subhash Reddy &
Mr. Justice M.R. Shah
C.A. No. 3194/2020 decided on 17 September, 2020

MSD REALESTATE LLP(M/S.) ...Appellant
Vs.
THE COLLECTOR OF STAMPS & anr. ...Respondents

A. Constitution — Article 136 — Deficient Stamp Duty — Penalty —
Mode of Payment — Held — Appellant, being subsequent purchaser of
property in question is liable to deposit penalty but he deposited the same
through 6 post date cheques — Held — Facility to deposit penalty through post
dated cheques cannot be approved. (Para16)

@. HIAETT — 37207 136 — B4 ¥CT9 Yoib — IMRT — AT BT 8T
— affaiRa — ardiareff, ye=a dufca &1 warqad! sar 81 @ 9 wWRka
SHT HR BT <Rl @ frg SU+ B8 Sk faAifea 9@ & wreaw | Iaa wila
ST B — AffEiRT — SR faAifea a1 & aregw @ wia o9 ) a1
gfaem & srgHIfed 121 faar o qadr |

B. Constitution — Article 136 — Deficient Stamp Duty — Penalty &
Denial of Building Permission —Held — Direction of High Court to reconsider
application for building permission after deposit of deficit stamp duty and
penalty, amply protects the rights of appellant — In view of deposit of penalty
by appellant, appellant is free to apply for building permission, to be
considered by Municipal Corporation —Appeal disposed. (Para19 & 20)

@, WIAErT — 38T 136 — B4 ¥<I1Y Yodb — TRT d [49101 3rgafa
¥ @ — affeiRa — o9 weiv Yoo aom la & o1 81 & gErq o
@1 IFART 2 3MMded Bl §: fdaR § o &1 S=a AR &1 e, wgiw wu
A dicreft & arfereRT &1 wféra dxar @ — srdiarelf grT el s fear s
®I gfewra ved gy, srdiereff ffor @) srgufa 2q sided & & foag w@dd e,
TR 1 gRT AR fan §em @ — srdie AR |

C. Constitution — Article 136 & 226/227 — Scope — Practice and
Procedure —Held — Orders and notices issued by Municipal Corporation and
State Authorities are all subsequent actions which were not the subject
matter of writ petition before High Court and thus cannot be considered in
present appeal. (Para21)

T HIAETT — 317787 136 9 226 /227 — [A¥dIR — Ugld va glwar—
IFffaeiRa — TR ffm g s giftretRAl giRT oY 3me e vq Aifew, 9
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qEAIAad! RATS & Wl {6 Swa ey & 99e Re et o) faw avg 18
9] 3} s¥fery ada= arfia ¥ faar 9 <121 ford <Im 9&d |

JUDGMENT

The Judgment of the Court was delivered by
ASHOK BHUSHAN, J.:- Leave granted.

2. This appeal has been filed against the judgment of the High Court of
Madhya Pradesh at Indore dated 10.06.2020 by which the writ petition filed by the
appellant challenging the notice dated 04.06.2020 issued by Additional Tehsildar
(Recovery), District Indore as well as notice dated 04.06.2020 issued by Building
Officer, Zone No.09, Municipal Corporation Indore has been dismissed.

3. Brief facts giving rise to this appeal are:

The property in question in this appeal is Lantern Hotel having Municipal
No.28, Yeshwant Niwas Road, Indore with regard to which a Deed of Assent was
executed on 21.04.2005 by the Trustees of Private Trust, namely, H.C. Dhanda
Trust. H.C. Dhanda executed Will dated 26.10.2002. The Collector of Stamps
issued notice stating that there is deficiency in the stamp duty on deed dated
21.04.2005 and passed an order dated 22.09.2008 holding the deed to be a Gift
Deed and determined a deficiency of stamp duty to the extent of Rs.1,28,09,700/-
and imposed penalty of ten times to the tune of Rs.12,80,97,000/-. H.C. Dhanda
Trust filed writ petition in the High Court challenging order dated 22.09.2008
which was dismissed on 30.03.2017. An SLP(C) Diary No0.30539 of 2017 was
filed by the Trustees of H.C. Dhanda Trust against the judgment of the Madhya
Pradesh High Court dated 30.03.2017 in which this Court passed following
interim order dated 10.11.2017:

"Issue notice, returnable in six weeks, limited to the quantum of
penalty that has been imposed by the Collector (Stamps).

Subject to the condition that stamp duty is paid within a period
of one month, there shall be stay of the order qua the penalty."

4. The Trustees of H.C. Dhanda Trust could not deposit the stamp duty, this
Court made it clear by order dated 22.04.2019 in SLP(C) Diary N0.30539 02017
that no interim order is operating as on date. An amount of Rs.1,28,09,700/- was
deposited through a Treasury Challan dated 07.11.2019 which was the amount of
stamp duty on behalf of Jogesh Dhanda son of late Shri H.C. Dhanda.

5. The appellant, M/s. MSD Real Estate LLP by a Registered Sale Deed
dated 27.11.2019, purchased the property in question, Lantern Hotel from the
Trustees of the Trust of Jogesh Dhanda and Ishan Dhanda. The appellant applied
for development permission and vide letter dated 18.11.2019 the appellant was
granted permission for construction. Application for mutation was filed by the
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appellant in the Municipal Corporation. The appellant also deposited
Rs.2,92,20,794/- property tax under protest, mutation in the name of the appellant
was also made against the property in question.

6. On 20.11.2019 the appellant along with Jogesh Dhanda submitted an
application to Collector of Stamps regarding stamp duty and penalty imposed
upon Lantern Hotel, Indore situate at Municipal No.28, Yeshwant Niwas Road,
Indore. Along with letter the appellant submitted six post dated cheques totaling
Rs.12,80,97,025/-. A notice dated 04.06.2020 was issued by Addl. Tehsildar
(Recovery) for depositing an amount of Rs.8,80,97,095/-, outstanding amount
towards the penalty. On 04.06.2020 itself another letter was issued by the Office
of Municipal Corporation, Indore regarding application received from the
appellant for permission of building construction. The application for building
permission was rejected by notice dated 04.06.2020. Aggrieved by the aforesaid
two notices dated 04.06.2020 Writ Petition No.8145 of 2020 was filed by the
appellant. In the writ petition the appellant has challenged notice dated
04.06.2020 issued by the Addl. Tehsildar (Recovery) as well as order dated
04.06.2020 of the Office of Municipal Corporation, Indore. The appellant also
prayed for direction to restraint the respondents from giving effect to their
impugned orders and from taking any coercive/penal action against the appellant.

7. Learned Single Judge by its order dated 10.06.2020 dismissed the writ
petition. Learned Single Judge held that the appellant being subsequent purchaser
is liable to pay the penalty amount. Learned Single Judge noticed that there being
no interim order in SLP(C) Diary No. 30539 of 2017 pending in this Court he was
liable to pay the penalty amount. The High Court also took the view that payment
of penalty by post dated cheques cannot be approved by the High Court. Insofar as
notice dated 04.06.2020 issued by the Municipal Corporation, the High Court
took the view that at that time no interference was called for and after payment of
penalty amount in toto, the appellant would be free to apply afresh for building
permission again whereafter the Municipal authorities are directed to reconsider
the application for building permission. With the above discussion, the writ
petition was dismissed. Aggrieved by the judgment of the High Court, the
appellant has filed this appeal.

8. This appeal arising out of SLP(C)No0.7990 of 2020 was filed on
24.06.2020.

9. During the pendency of this appeal order dated 26.07.2020 has been
issued by the Municipal Corporation, Indore as well as order dated 25.07.2020
and 28.07.2020 has been issued by the Municipal Corporation, Indore. The
Municipal Corporation also issued letter dated 27.07.2020 to the Sub-Divisional
Officer, Revenue, Indore requesting him to remove all encroachment on
Municipal property and to handover possession of the land in question to the
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Municipal Corporation. The appellant by means of [.A.No.72517 of 2020 has
prayed for stay the aforesaid orders and notices and has prayed for other reliefs
consequent to the notices and orders issued as referred to in aforesaid IA. Counter-
affidavit has also been filed by the Municipal Corporation, Indore to which
Rejoinder-affidavit has also been filed. On 07.07.2020 while issuing notice this
Court passed the following order:

"Issue notice.
Listalong with Diary No.30539/2017.

Learned counsel for the petitioner submits that towards the
penalty amount Rs.6.8 crores have already been encashed/paid and for
rest of the penalty amount post-dated cheques have already been given.
The petitioner undertakes to ensure that all post-dated cheques are
cleared so that entire amount of penalty is paid which 1 shall, however,
be subject to the order of this Court in the pending petition i.e. Diary
No0.30539/2017.

In the meantime, impugned orders including the auction
proceeding shall remain stayed."

10.  We have heard Shri Kapil Sibal, learned senior counsel appearing for the
appellant. Shri Tushar Mehta, learned Solicitor General has appeared on behalf of
the State. Shri Purushaindra Kaurav, learned Advocate General, has appeared for
Municipal Corporation, Indore.

11. Shri Kapil Sibal submits that the action of the Addl. Tehsildar (Recovery)
asking for recovery of amount of Rs.8,80,9725/- was unjustified. It is submitted
that the appellant after purchasing of the property has deposited the amount of
deficit stamp duty as well as post dated cheques covering the entire amount of
penalty of Rs.12,80,97,025/- by letter dated 20.11.2019 which was accepted by
the Collector Stamps and letter dated 23.11.2019 was issued by the Collector of
Stamps that cheques of total amount has been received and no stamp duty is
outstanding. It is submitted that by 04.06.2020 on which date notice was issued by
Addl. Tehsildar (Recovery) out of the abovesaid cheques, two cheques of Rs.2
crores each have already been encashed by the State Government. Shri Sibal
submits that subsequently he has also deposited further amount and he has
undertaken before this Court to ensure that all cheques given by him towards
penalty amount shall be cleared.

12. Shri Sibal further submits that building permission was granted to the
appellant after being satisfied with all necessary requirements which could not
have been cancelled by order dated 04.06.2020 by the Municipal Corporation,
Indore. He submits that the appellant was committed to pay the entire amount of
the penalty which commitment was accepted by the Collector of Stamps by letter
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dated 23.11.2019 and the action taken for cancelling the building permission was
unjustified. Shri Sibal further submitted that in spite of the interim order passed by
this Court on 07.07.2020 by which this Court has stayed the impugned orders and
auction proceedings by the Municipal Corporation, the Municipal Corporation
has issued several orders which are malafide and illegal. The order dated
25.07.2020 passed by the Municipal Corporation of Indore cancelling the
mutation of the appellant on the ground that proceeding is pending in this Court
and by the Collector regarding title of the property was wholly unauthorized and
illegal. The appellant having purchased the property by registered sale deed, got
mutation of title in his name. He further submitted that no proceeding is pending
regarding title of property as mentioned in the letter dated 25.07.2020. He further
submits that another order issued on 28.07.2020 by the Office-Commissioner
Municipal Corporation which mentions that Indore Municipal Corporation has
already sent letter to Sub-Divisional Officer Revenue for putting up the
application before the competent officer for taking action under Section 4/5 of
Madhya Pradesh Public Premises Eviction Act, 1974 for eviction is wholly illegal
and unauthorised. He submits that the house property No.28, Yashwant Niwas
Road, Indore was in the ownership of late Shri H.C. Dhanda which was gifted by
his Highness Maharaja by order dated 22.04.1948 as free gift to late Shri H.C.
Dhanda being Minister in the Cabinet of his Highnessand right from 1948
late Shri H.C. Dhanda was the owner in possession with regard to which
subsequently he created a Trust by his Will. He submitted that property had been
purchased by the appellant by registered sale deed dated 23.11.2019 and there is
no question of Corporation or anyone else claiming any title in the property, no
determination of title is pending in any Court of law and the observation made by
the Corporation in its letter that determination of title is pending with the office of
District Collector is wholly malafide and unjustified. He submits that subsequent
letters and action taken by the Corporation as well as by the State authorities are
only with the intent to harass the appellant and all are actions are beyond their
jurisdiction and deserve to be set aside by accepting the [As filed by the appellant.

13. Shri Tushar Mehta, learned Solicitor General appearing on behalf of the
State submits that no error was committed by the Addl. Tehsildar (Recovery)
in issuing recovery notice dated 04.06.2020 since the interim order being not
operating in SLP(C) Diary No0.30539 of 2017 the amount of penalty was
outstanding. He submits that there is no procedure or provision for accepting the
amount of penalty by post dated cheques as it claimed by the appellant. Shri
Mehta further submits that amount of penalty being outstanding against the
property, mutation in the name of the appellant against the property as well as
building permission has rightly been rejected. Shri Mehta further submits that
subsequent actions including the notices and orders brought by the appellant by
IA No.72517 of 2020 are all actions which are subsequent actions and has no
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relation to issues which have been raised in this appeal. He submits that neither
subsequent actions, letters were part of the writ petition nor they can be
considered in this appeal. He submits if so advised it is always open to take
appropriate proceeding if he is aggrieved by any action subsequently taken after
the decision of the writ petition.

14. Shri Purushaindra Kaurav, learned Advocate General appearing for the
Corporation fairly submitted that it is the appellant who are in possession of the
property in question. He submitted that notices and actions taken by the
Corporation and other authorities subsequent to the decision of the writ petition
cannot be made subject matter of challenge in this appeal, remedy of the appellant
if any is elsewhere. He supports the order of the Municipal Corporation by which
building permission earlier granted has been cancelled.

15. We have considered the submission of the parties and perused the record.

16.  Inpursuance of the order of the Collector dated 22.09.2008, Trustees of H.C.
Dhanda Trust were liable to deposit stamp duty as well as penalty. In SLP(C) Diary
No0.30539 of 2017 the interim order granted by this Courton 10.11.2017 having
not been complied with there was no interim order operating and the Trustees of
H.C. Dhanda Trust were liable to deposit the stamp duty and penalty. Although
deficiency of stamp duty was deposited through the Treasury Challan dated
01.11.2019 but the penalty was not deposited and only post dated cheques
between dates 25.02.2020 to 25.05.2020 were submitted on behalf of the
appellant and Jogesh Dhanda. The High Court has rightly observed that facility to
deposit the penalty by post dated cheques cannot be approved and the appellant
being subsequent purchaser was liable to deposit the amount of penalty which was
outstanding against the property and which was subject matter of the gift deed
dated 21.04.2005. The High Court has rightly not interfered with the order dated
04.06.2020 issued by the Addl. Tehsildar(Recovery) demanding an amount of
Rs.8,80,97,025/- which was outstanding on the above date.

17.  We by our order of the date passed in C.ANos........ of 2020 (arising out
of SLP(C)Nos.10972- 10973 of 2020) allowing the appeals partly, held:

"In result the appeals are allowed the order of the Collector of
Stamps dated 22.09.2008 is modified to the extent that penalty imposed
of ten times of Rs.12,80,97,000/- is modified into five times penalty i.e.
Rs.6,40,48,500/-. The appeals are partly allowed to the above extent. "

18. The order of Collector dated 22.09.2008 having been modified and the
amount of penalty having been reduced to the extent of half of the ten times
penalty, respondents are to take steps in compliance to the said order. Shri Sibal
has submitted that total deposit as on date by the appellant towards the penalty is
about RS.8.8 crores. The issue of penalty as imposed by the order of the Collector
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of Stamps dated 22.09.2008 having already been decided by order of even date in
C.A. Nos....... 0f 2020 (arising out of SLP(C)Nos.10972- 10973 of 2020) all the
parties are to act in accordance with the said judgment.

19.  Now, we come to order dated 04.06.2020 which was under challenge in
the writ petition before the High Court by which the Municipal Corporation,
Indore has cancelled the building permission granted earlier was rejected. The
High Court while considering the aforesaid by its judgment in paragraph 8 has
held:

"8. So far as order dated 4.6.2020 issued by the Building Officer of
Indore Municipal Corporation is concerned, at this stage, no
interference is called for as the petitioner has failed to deposit the penalty
amount and this fact was suppressed in the application submitted for
building permission. After the deposit of the stamp duty and the penalty,
the Municipal authorities are directed to reconsider the application for
building permission."

20. The above observation of the High Court amply protects the rights of the
appellant. In view of the deposit made by the appellant towards the penalty, the
appellant is free to apply for building permission which is to be considered by the
Municipal Corporation as observed by the High Court in its judgment and order
dated 10.06.2020. Nothing more is required to be said about the order dated
04.06.2020 issued by the Office of the Municipal Corporation.

21.  Now, we come to the submission of Shri Sibal with regard to orders and
notices issued by the Municipal Corporation and other State Authorities
subsequent to filing of this appeal. The orders and notices issued by the Municipal
Corporation and other State Authorities which have been brought on record by the
IA No. 72517/2020 are all subsequent actions which were not subject matter of
the writ petition before the High Court and cannot be taken into consideration in
this appeal.

22. With regard to subsequent notices, actions and orders, as noticed above,
brought on record by IA noted above the said issues cannot be entertained in this
appeal. We give liberty to the parties to seek such remedy with regard to
subsequent actions and orders as permissible in law. The appeal is disposed of
accordingly.

Order accordingly
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L.L.R. [2020] M.P. 2516 (SC)
SUPREME COURT OF INDIA
Before Mr. Justice Sanjay Kishan Kaul, Mr. Justice Aniruddha Bose &

Mpr. Justice Krishna Murari
C.A. No. 8564/2015 decided on 29 September 2020

STATE OF M.P. & ors. ...Appellants
Vs.
AMIT SHRIVAS ...Respondent

Service Law — Constitution — Article 142 — Compassionate Appointment
— Work Charged/Permanent/Regular Employee — Difference — Held — Father
of respondent was a work-charged employee and has been paid out of work-
charged/contingency fund and having completed 15 yrs of service attained
status of permanent employee which entitled him for pension and
krammonati but this will however not ipso facto give him status of regular
employee — Family of late employee has already been paid entitlement as per
applicable policy — Exercising powers under Article 142, compassionate
grantincreased from 1 lakh to 2 lakhs — Appeal allowed.
(Paras 16 to 21 & 24 to 28)

war fafer — wfaerT — g=eT 142 — IgHHT Agfaa — srf gaila
¥t/ fafia sdart — srav — afafaeiRa — gcaeft &1 fUar ve &k
gaTRA HHARN o 3R 39 i yaRa / s Reaar fAfer & wara fear @
TAT 15 a8l B da1 Yuf &1 R Wl HHar &1 <ol i< fear fsad 98
U3 Ud SIS 8¢ 8PaR gall, Wg I8 W@IdAq g1 39 Frafa sHar &1
goll 1Y QT — ¥ HHAR) & uRAR &1, yarsy AT & ITaR vga & gha
BT I [HAT ST g1 & — AT 142 D Acd AFFAT BT YIIT HRd gY
ITHHT IS 1 AT  ISTIH 2 AT A1 17 — died HR |

Cases Referred :
(2012)9SCC545,(2017)3 SCC436,(2020)2SCC729,(2019)6 SCC 774.
JUDGMENT

The  Judgment of the Court was delivered by :
SANJAY KISHAN KAUL, J. :- The respondent raises a claim of entitlement to
compassionate appointment on account of the demise of his father late Shri
Ranglal Shrivas, who was working as a Driver in the Tribal Welfare Department,
Bhind, Madhya Pradesh, since 6.6.1984 till he passed away on 11.12.2009, i.e.,
over a period of almost 23 years.

2. The claim of the respondent was predicated on the nature of employment
of his late father, who was initially appointed as a work-charged employee. On
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12.3.1987, he was made permanent and was paid salary at aregular pay-scale. The
benefits of revision of pay and krammonati (promotion) were also extended to
him from time to time. On the demise of late Shri Ranglal Shrivas, he left behind
an ailing wife, a son (i.e., the respondent herein) and three daughters and is stated
to have been the sole breadwinner for his family. The family, thus, faced undue
economic hardship. A Pension Payment Order ('PPO') under the Madhya Pradesh
Civil Pension Rules, 1976 was issued in favour of the family on account of his
having worked from 12.3.1987 to 11.12.2009 on the basis of his last pay-scale and
grade pay. In view of the economic hardship, the respondent filed an application
seeking the benefit of compassionate appointment.

3. The request of compassionate appointment was, however, rejected by the
third appellant vide order dated 19.8.2010. Reliance was placed on the Policy in
force for compassionate appointment dated 18.8.2008, issued by the General
Administration Department Ministry, Madhya Pradesh Government. This policy
pertains to when a Government servant dies while in service, and if such an
employee is earning a salary from the work-charge/contingency fund at the time
of his/her demise, then there was no provision for the grant of such appointment.
In this behalf, reliance was placed on Clause 12.1 of the Policy, which provided
for a compassionate grant of Rs.1,00,000/- to the nominated dependent of such an
employee, and in this case, the same was sanctioned to the wife of the deceased. It
would be appropriate to reproduce the relevant clause as under:

"12. Provisions for work charge/contingency and daily wager
employees

12.1 When employees receiving salary from work charge/contingency
fund and daily wager employee die, they would not be eligible for the
compassionate appointment; however Rs.1 lakh in one installment in
the name of compassionate grant shall be given to the dependent
member of the family nominated by them. The amount of gratuity shall
not be included in it. The payment of this amount shall be given from the
salary head under the head of work charge/contingency of the concerned
department.”

4. The respondent, being aggrieved by the aforesaid order dated 19.8.2010,
filed WP No. 3542/2012 before the High Court of Madhya Pradesh, Gwalior
Bench. The Madhya Pradesh (Work Charged and Contingency Paid Employees)
Pension Rules, 1979 (hereinafter referred to as the 'Pension Rules'), more
specifically Rule 2(c), was relied upon. This Rule stipulates that any contingency
paid employee or work-charged employee who has completed 15 years or more of
service on or after 1.1.1974, as a permanent employee. It would be relevant to
reproduce the definition of work-charged employee and permanent employee as
setout in Rules 2(b) & 2(c) of the Pension Rules as under:
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"2. Definitions. — In these rules, unless the context otherwise requires, -
XXXX XXXX XXXX XXXX XXXX

(b) "Work-Charged employee" means a person employed upon the
actual execution, as distinct from general supervision of a specified
work or upon subordinate supervision of the departmental labour, store,
running and repairs of electrical equipment and machinery in
connection with such work, excluding the daily paid labour and muster-
roll employee employed on the work;

(c) "Permanent employee"” means a contingency paid employee or a
work-charged employee who has completed fifteen years of service or
more on or after the 1st January, 1974."

5. It is not in dlspute that the father of the respondent had completed more
than 15 years of service at the time of his demise and was, thus, a permanent
employee. Thus, the respondent claimed entitlement to compassionate
appointment being eligible for a Class IV post as per Policy of 18.8.2008 and
sought the quashing of the impugned decision dated 19.8.2010.

6. The writ petition was opposed by the appellants on the ground that the
father of the respondent had been appointed on contingency basis as per
requirement of work as a driver. Such appointment was with the condition that his
service may be terminated with one month's notice and that his salary would be
released from the contingency fund. In this behalf reliance was placed on his
appointment order dated 5.6.1987, but strangely neither of the parties placed any
appointment letter/order on record. The factum of the wife of the deceased having
already received Rs. 1,00,000/- as relief in terms of the Policy was emphasised.

7. The writ petition was allowed by the learned Single Judge of the High
Court vide order dated 19.7.2013, relying upon an earlier judgment dealing with
the issue of an employee, who had been serving for more than 15 years and who
was, thus, found to qualify for the status of a permanent employee. This relied
upon order was sustained in a writ appeal and an SLP against this was also
dismissed’. On the issue of the applicability of Clause 12.1 of the Policy
reproduced hereinabove, it was opined that the same would apply to such
employees who had not attained permanency, i.e., once an employee becomes
permanent under the Pension Rules, Clause 12.1 was held as inapplicable for
compassionate appointment.

8. The fact that the appellants had even granted krammonati to the
late father of the respondent was also taken as the supportive reasoning. The
appellants were directed to consider the case of the respondent for compassionate
appointment in terms thereof. Aggrieved by the same, the appellants preferred

' Shahjad Khan v. State of Madhya Pradesh & Ors. (WP No. 2731/2010, WA No. 110/2013 and SLP (C)
No. 5859/2014)
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Writ Appeal No. 583/2013, inter alia, on the ground that the respondent was not
entitled to compassionate appointment and he was not a regular Government
employee within the meaning of Rule 2(b) of the Madhya Pradesh Civil Service
Conduct Rules, 1965, which reads as under:

"2. Definitions. - In these rules, unless the context otherwise requires,-
XXXX  XXXX & XXXX & XXXX  XXXX

(b) "Government servant” means any person appointed to any civil
service or post in connection with the affairs of the State of Madhya
Pradesh.

Explanation. - A Government servant whose services are placed at the
disposal of a company, corporation, organisation or local authority by
the Government shall, for the purpose of these rules, be deemed to be a
Government servant serving under the Government notwithstanding
that his salary is drawn from sources other than from the Consolidated
Fund of the State."

9. The emphasis of the appellants was also on the principle that a
compassionate appointment is not an inherent right but a prerogative of the State,
which can only be granted as per the concerned policy formulated and enforced at
the relevant time. Since Clause 12.1 of the Policy did not provide for compassionate
appointment to work-charge / contingency fund and daily wager employees, the
monetary benefit as admissible therein had already been granted. The difference
between a regular and a permanent employee was emphasised and additionally, it
was pleaded that even the Rs. 1,00,000/- paid had not been directed to be refunded.

10. The writ appeal was dismissed by the Division Bench of the High Court
vide impugned order dated 2.1.2014, primarily predicated on the reasoning that
the late father of the respondent was a permanent employee as per the Pension
Rules. Insofar as grant of amount of Rs. 1,00,000/- was concerned, it was directed to
be returned to the appellants in the event of the respondent gaining compassionate
appointment.

11. It appears that the appellants were in the process of filing an SLP and, thus,
on 12.2.2014, appellant No. 3 accepted the respondent's claim for compassionate
appointment, but subject to the conditions that the amount of Rs. 1,00,000/-
should be returned, that such appointment would be dependent on the availability
of'a vacancy/post, that the posting offered be compulsorily accepted, and lastly, if
an SLP/appeal is filed, then the outcome of the same will be binding. The SLP was
filed on 12.7.2014 and after condonation of delay, notice was issued and the
operation of the impugned judgment was stayed vide order dated 6.2.2015. Leave
was granted on 12.10.2015 and the interim order was made absolute. Thus, till
date the respondent has not got the benefit of compassionate appointment.

12. We have heard the learned counsels for the parties.
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13. In our opinion, the only issue which has to be examined is whether the late
father of the respondent who admittedly was employed as a work-charged/
contingency employee in the Tribal Welfare Department was entitled to the
compassionate appointment as per the existing policy on the date of his demise.

14. It is trite to say that there cannot be any inherent right to compassionate
appointment but rather, it is a right based on certain criteria, especially to provide
succor to a needy family. This has to be in terms of the applicable policy as existing
onthe date of demise, unless a subsequent policy is made applicable retrospectively.”

15. Insofar as providing succor is concerned, unfortunately, since the demise
of the late father of the respondent, 11 years have passed and really speaking, the
aspect of providing succor to the family immediately does not survive. We have
still examined the matter in the conspectus of the applicable policy. It is not in
question that the Policy prevailing was one dated 18.8.2008. Clause 12.1 clearly
proscribes work-charge/contingency fund and daily wager employees from
compassionate appointment. The gravamen of the submission of the respondent is
based on the classification of his late father as a permanent employee on account
of having worked for more than 15 years and the consequent regularisation of his
service.

16. In our view, the aforesaid plea misses the point of distinction between a
work-charged employee, a permanent employee and a regular employee. The late
father of the respondent was undoubtedly a work-charged employee and it is
nobody's case that he has not been paid out of work-charged/contingency fund.
He attained the status of a permanent employee on account of having completed
15 years of service, which entitled him to certain benefits including pension and
krammonati. This will, however, not ipso facto give him the status of a regular
employee.

17.  Inthe aforesaid behalf, an analogy can be drawn with the Madhya Pradesh
Industrial Employment (Standing Orders) Rules, 1963, under which employees
can be classified as permanent, permanent seasonal, probationers, badlis,
apprentices, temporary and fixed-term employment employees. A work-charged
contingency employee can also be classified under any of the aforementioned
categories and under the said Standing Orders, the classification as permanent can
be granted even on the completion of 6 months service in a clear vacancy.

18.  We are not required to labour much on the aforesaid issue and really
speaking this issue is no more res integra in view of the judgment of this Court in
Ram Naresh Rawat v. Ashwini Ray & Ors.,’ which opined that a 'permanent'
classification does not amount to regularisation. The case dealt with the aforesaid

*State of Gujarat & Ors. v. Arvindkumar T. Tiwari & Anr., (2012) 9 SCC 545
’(2017) 3 SCC 436
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Standing Orders and it has been observed in paras 24,26 & 27 as under:

"24. It is, thus, somewhat puzzling as to whether the employee, on
getting the designation of "permanent employee" can be treated as
"regular" employee. This answer does not flow from the reading of the
Standing Orders Act and Rules. In common parlance, normally, a person
who is known as "permanent employee" would be treated as a regular
employee but it does not appear to be exactly that kind of situation in the
instant case when we find that merely after completing six months'
service an employee gets right to be treated as "permanent employee".
Moreover, this Court has, as would be noticed now, drawn a distinction
between "permanent employee" and "regular employee".

XXXX XXXX XXXX XXXX XXXX

26. From the aforesaid, it follows that though a "permanent employee"
has right to receive pay in the graded pay-scale, at the same time, he
would be getting only minimum of the said pay-scale with no
increments. It is only the regularisation in service which would entail
grant of increments etc. in the pay-scale.

27. In view of the aforesaid, we do not find any substance in the
contentions raised by the petitioners in these contempt petitions. We are
conscious of the fact that in some cases, on earlier occasions, the State
Government while fixing the pay scale, granted increments as well.
However, if some persons are given the benefit wrongly, that cannot
form the basis of claiming the same relief. It is trite that right to equality
under Article 14 is not in negative terms (See Indian Council of
Agricultural Research & Anr. v. T.K. Suryanarayan & Ors. [(1997) 6
SCC766]"

19.  The conclusion to be drawn from the aforesaid is that attaining the status
of permanent employee would entitle one only to a minimum of the pay-scale
without any increments. It is this aspect which was sought to be emphasised by
learned counsel for the respondent to contend that this would not apply, because in
the present case, krammonati and increments were given. However, we may note
that in the order dated 7.2.2002 granting the benefit of monetary krammonati to
employees, including the respondent's father, it was specified that the same would
not affect the posts of such employees.

20.  The moot point, thus, is that having been granted increments, could a
person be said to have reached the status of a regular employee? In order to answer
this question, we may note that while considering this aspect in the aforesaid
judgment, it was specifically opined that even "if some persons are given the
benefit wrongly, that cannot form the basis of claiming the same relief. It is trite
that right to equality under Article 14 is not in the negative terms." We say so, not
with the objective of giving a licence to the appellants to withdraw any of the
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benefits, which are already granted, and we make this unequivocally clear.
However, we cannot at the same time make a conclusion that the status acquired is
that of a regular employee upon having achieved the status of a permanent
employee in service.

21. Thus, the classification of the late father of the respondent as a permanent
employee, and this distinction between a 'permanent' status and a 'regular' status
appears to have been lost sight of in the impugned judgments.

22. We may also notice the reliance placed by learned counsel for the
respondent on certain other cases where orders similar in nature were passed by
the High Court and an SLP against one of these orders was dismissed, but then we
have already observed that this will not give a right for perpetuating something
which is not permissible in law.

23.  Wehad the occasion of examining the issue of compassion appointment in
arecent judgment in Indian Bank & Ors. v. Promila & Anr’ We may usefully refer
toparas 3,4, & 5 asunder:

"3. There has been some confusion as to the scheme applicable and, thus,
this Court directed the scheme prevalent, on the date of the death, to be
placed before this Court for consideration, as the High Court appears to
have dealt with a scheme which was of a subsequent date. The need for
this also arose on account of the legal position being settled by the
judgment of this Court in Canara Bank & Anr. v. M. Mahesh Kumar,
(2015) 7 SCC 412, qua what would be the cut-off date for application of
such scheme.

4. Itis trite to emphasise, based on numerous judicial pronouncements of
this Court, that compassionate appointment is not an alternative to the
normal course of appointment, and that there is no inherent right to seek
compassionate appointment. The objective is only to provide solace and
succour to the family in difficult times and, thus, the relevancy is at that
stage of time when the employee passes away.

5. An aspect examined by this judgment is as to whether a claim
for compassionate employment under a scheme of a particular
year could be decided based on a subsequent scheme that came
into force much after the claim. The answer to this has been
emphatically in the negative. It has also been observed that the
grant of family pension and payment of terminal benefits cannot
be treated as a substitute for providing employment assistance.
The crucial aspect is to turn to the scheme itself to consider as to what

*(2020) 2 SCC 729
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are the provisions made in the scheme for such compassionate
appointment."

24.  We are, thus, unable to give any relief to the respondent, much as we
would have liked under the circumstances, but are constrained by the legal
position. The family of the late employee has already been paid the entitlement as
per applicable policy.

25.  We may, however, notice a subsequent development arising from certain
additional documents placed on record pertaining to the amendment to the policy
of 18.8.2008 vide Circular dated 29.9.2014. In terms of this Circular, the
compassionate grant amount was increased from Rs. 1,00,000/- to Rs. 2,00,000/-.
Another Circular was issued on 31.8.2016, through which, a decision was taken
that the dependents of deceased employees drawing a salary from the work-
charged/contingency fund would be entitled to compassionate appointment, but it
was clarified vide Circular dated 21.3.2017 that pending cases before the date of
the 31.8.2016 Circular would be decided only in terms of the amended Policy
dated 29.9.2014. That being the position, this last Circular also does not come to
the aid of the respondent as it would amount to making the policy retrospectively
applicable, while the Circular says to the contrary.

26. We, however, are of the view that we can provide some succor to the
respondent in view of the Circular dated 21.3.2017, the relevant portion of which
reads as under:

"2. In this regard, it is clarified that the compassionate appointment for
the employees of Workcharge and Contingency Fund is in force also
w.e.f. 31.08.2016. And the cases pending before this date, will be
decided only in accordance with the directions issued for compassionate
appointment on 29.09.2014, i.e., they will be eligible only for
compassionate grant and not the compassionate appointment. The
proceedings be ensured accordingly."

27.  The aforesaid Circular records that pending cases will be decided in
accordance with the directions issued for compassionate appointment on
29.9.2014. The present case is really not a pending case before the authority, but a
pending /is before this Court.

28. We are, thus, of the view that it would be appropriate to use our powers
under Article 142 of the Constitution of India to do complete justice between the
parties by increasing the amount from Rs. 1,00,000/-to Rs. 2,00,000/- as
aforesaid. We, in fact, adopted a similar approach in Punjab State Power
Corporation Limited & Ors. v. Nirval Singh.’

*(2019) 6 SCC 774
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29. It appears from the documents on record that possibly a sum of Rs.
1,00,000/- was deposited by the respondent with the State Bank of India in an
interest-bearing deposit in 2016, and the amount would possibly be lying in the
same deposit. This would have been pursuant to the impugned order. We, thus,
direct that this FDR be released to the respondent and that this amount, along with
interest which would accrue to the benefit of the respondent, apart from the
additional amount of Rs. 1,00,000/-, we have found as payable to the respondent
which should be so paid within a period of two (2) months from today, failing
which it will carry interest (@ 12 per cent per annum (simple interest) till the date
of payment.

30. The appeal is accordingly allowed leaving the parties to bear their own
costs.

Appeal allowed

I.L.R. [2020] M.P. 2524 (SC)
SUPREME COURT OF INDIA
Before Mr. Justice N.V. Ramana, Mr. Justice Surya Kant &
Mr. Justice Hrishikesh Roy
Cr.A. No. 316/2011 decided on 9 October, 2020

KARULAL & ors. ...Appellants
Vs.
STATE OF M.P. ...Respondent

A. Penal Code (45 of 1860), Sections 148, 149 & 302 — Hostile
Witness — Evidentiary Value — Held — Some witness may not support
prosecution story and in such situation Court has to determine whether
other available evidence comprehensively proves the charge — Prosecution
version is cogent, supported by 3 eye-witnesses who gave consistent account
of incident and their testimonies are corroborated by medical evidence —
Hostile witness will not affect the conviction —Appeal dismissed.

(Para 23 & 24)
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B. Penal Code (45 of 1860), Sections 148, 149 & 302 — Related
Witness — Held — Being related to deceased does not necessarily mean that
they will falsely implicate innocent persons — Further, there is an unrelated
witness who has supported the version of the eye witnesses — Appellants
rightly convicted. (Para19 & 20)
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C. Penal Code (45 of 1860), Sections 148, 149 & 302 — Previous
Enmity — Held — If witnesses are otherwise trustworthy, past enmity by itself
will not discredit any testimony — In fact, previous enmity gives a clear
motive for crime. (Para22)
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Casesreferred:

AIR 1953 SC 364, (1972) 3 SCC 201, (2018) 7 SCC 429, (1995)
Supp 1 SCC 363.

JUDGMENT

The Judgment of the Court was delivered by
HRISHIKESH ROY, J. :- This Appeal has been preferred by 5 accused, namely,
Karulal(A-5), Amra(A-6), Kachru(A-7), Suratram(A-8) and Bhagirath(A-9).
They challenge the judgment and order dated 23.6.2009 in Criminal Appeal
No.1637 of 1999 whereby, the Madhya Pradesh High Court, Indore Bench
approved the conviction of the appellants under Section 148, 302 read with
Section 149 of'the Indian Penal Code, 1860 (for short "the IPC") and the resultant
sentence for such conviction ordered by the 2™ Additional Sessions Judge,
Mandsaur (hereinafter referred to as, "the learned Trial Court").

2. Theprosecution case is that at about 8-8.30AM Madhavji the deceased, was
present in his fields on 18.8.1993 and his son Bhawarlal (PW3) was grazing cattle
nearby. Bhawarlal suddenly heard his father cry out and saw that Amra, Kachru,
Karu, Surtaram, Lalu (who is now dead) and Bhagirath were attacking his father
with axe, sword, farsa, lathi, etc. On hearing commotion, Shyambai (PW 13),
daughter of the deceased, and Bhawarlal (PW9) son of Kaniram and Babulal
(PW12), also reached the spot. On seeing them, the accused ran away. Bhawarlal
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then arranged a bullock cart and took his injured father towards Narayangarh.
When they were crossing the houses of the accused, Badambai, Munnabai,
Ramibai, Sitabai and Veniram s/o Kachru, blocked the cart and tried to prevent
PW3 from lodging the report and they also threatened to kill. But as other persons
gathered around, the cart could proceed towards Narayangarh. On the way
Madhavji died. Bhawarlal and Babulal reached Narayangarh Police Station with
the dead body and lodged report at about 11.55 AM, within four hours of the
incident. The distance between the police station and the spot is about 8
Kilometres.

3. On completion of the investigation, charge sheet was filed against six
accused under Sections 148, 302 read with Section 149 of the IPC. Four others
namely, Badambai, Munnabai, Ramibai and Sitabai were charged under Section
506 IPC as they allegedly obstructed and threatened the Informant, when they
were proceeding with the injured in the bullock cart.

4.  On evaluating the evidence against the 4 ladies charged under Section 506
IPC, the Trial judge held that this charge of obstruction and threat to kill the
Informant, has not been proved and accordingly ordered for their acquittal.

5. Then the evidence against the accused who were charged under Section 148,
302 read with Section 149 IPC was considered. To prove its case, the prosecution
examined 15 witnesses of whom, PW1 witnessed the arrest of the accused. Four
others, i.e. Kishanlal (PW6), Prabhulal (PW7), Bhawarlal (PW9) s/o Kaniram
and Nanuram (PW13) had turned hostile and did not support the case of the
prosecution. Dr. P.N. Shrivastav (PW2) had performed the autopsy on the body of
the deceased and noted the following nine injuries on his person:

(1) Incise wound 4"x2" x 1/2" on left side of head with some
pointed object.

(2) Compound fracture on right tumor and swelling around it which
was hard and appeared to have been afflicted by some blunt object.

3) Compound fracture of right Radioulna bone caused by some
blunt object.

4) Compound fracture of left Tumor wound caused by a hard blunt
object.

(5) Cut wound on upper left arm 2" x 1" x 1/2" left Brachial bone
with cut with dried blood inflicted with some sharp object.

(6) Compound fracture of left "Alna" with dried blood caused with
some hard blunt object.

(7) Cut wound measuring 2x2x1" on right ankle with dried blood
with some hard and blunt object resulting in cut veins.
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() Compound fracture or right Tibia and Fabula with some hard
and blunt object.

(9) Cut wound 2 x 2-1/2" on left thigh with cut veins and cut Femoral
Artery with dried blood caused with some hard and cutting object.

6. According to the Doctor, the death was result of the bleeding following the
injuries inflicted by hard, blunt and sharp-edged weapons and shock. He further
opined during cross examination as under:

"Death of Madhav was caused as a cumulative effect of various injuries caused to
his body. Injuries to the Tibia, Fabula, Radius and Alna and Humor bone shall not
be fatal unless those are various serious. No fracture was found in the injury
listed at no.1. If any person falls in the Nullah and suffers injuries from the rocks
lying underneath and if his hands and feet come in contact with those rocks,
fracture to Fabula, Tibia, Radius and Alna are possible as a result thereof."

7. Bhawarlal (PW3), Babulal (PW11) and Shyamkalabai (PW12) were the
eyewitnesses of the incident. In his testimony, Bhanwar Lal, son of the deceased,
stated that on 18.8.1993 morning he was grazing his oxen in the nearby field when
he heard the anguished cry of Madhavji and while running towards his father, the
PW3 saw Lala, Karu, Amra, Kachru, Surat Ram and Bhagirath attacking his
father. His sister Shyam Kala (PW12) also reached the field. According to the
(PW3), Lala and Amra were armed with lathis, Surat Ram was holding knife,
Kachru had a sword, Karuji was holding an axe having edges like Farsa,
Bhagirath too was holding an axe. The son rushed home and arranged a bullock
cart where the injured Madhavji was placed and then they proceeded to the
Narayangarh police station where he lodged the FIR. The PW3 also mentioned
that injured Madhavji had told him in the field itself, before he went to fetch the
bullock cart that Lala, Amru, Kachru, Surat Ram and Bhagirath had assaulted
him.

8. Shyam Kala Bai (PW12) is the daughter of the deceased. While heading
towards field, she heard shrieks for help from her father who was shouting that
Lalaji's sons were attacking him. She rushed to the place of occurrence and saw
her brother Bhanwar Lal (PW3) and Babu Lal(PW11) also reaching the spot. She
saw her father in an injured condition and the accused running away with various
weapons in their hand. She accompanied her injured father in the bullock cart
with her brother and stated that Madhavji expired on the way to Narayangarh.

9. On the day of the incident, Babu Lal (PW11) was walking towards his
village after spending the night in the residence of the deceased. In the morning he
had tea with Madhavji who then went ahead to his field. While proceeding a little
later, the witness heard Madhavji shouting that he was being killed. When the
PWI11 rushed to the field, he noticed the accused attacking Madhavji with lethal
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arms. Madhavji had suffered a head injury from an axe blow, apart from other
injuries to his hands and feet. The witness placed the injured on the bullock cart
driven by the son (PW3). The witness was following the bullock cart on his foot.
Madhavji had expired while proceeding towards Narayangarh.

10. On evaluating the evidence, the learned Trial Court found that the six
accused (including Lala who died), being armed with lethal weapons, illegally
assembled in order to attack the deceased Madhavji. While adverting to the
eyewitness, PW3 and PW12 (children of the deceased), the Court highlighted the
third eyewitness (PW11), who was not related. The trial Court also discussed the
slight inconsistency in the evidence of PW3 and noted that his examination in
chief and cross examination was conducted after long gap of one and a half years.
His testimony as an eyewitness was however found to be consistent with the other
two eyewitnesses.

11. Similarly, the evidence of Shyam Kala Bai (PW12) was also found to be
reliable by the learned trial Court as her presence at the spot of attack was confirmed
by PW3 and PW11 (eyewitnesses) and they corroborated each other, on all material
particulars.

12. On the defence version of Ram Singh (DW1) and Mangi Lal (DW2), who
projected that Madhavji suffered the injury on account of an accidental fall into
the Nullah, the learned Trial Court noted that the DW2, who was the Chowkidar of
the village, never visited the place of occurrence nor he reported about the alleged
accident of Madhaviji to the police which, he ought to have done in normal course
of his duty as the village Chowkidar. Likewise the evidence of DW 1 was found to
be untrustworthy as he claimed to have accompanied Bhanwar Lal to the police
station but in the related Exhibit there was no mention of DW 1 accompanying the
complainant Bhanwar Lal.

13.  Onthe possibility of the injuries being caused through a fall, the evidence
of Dr. P.N.Shrivastav (PW2) was discussed vis-a-vis the testimony of the two
DWs. The learned trial Judge noted that Dr. Shrivastav has merely accepted that
injuries could be sustained through a fall from some height. But it was then
specifically recorded by the learned judge that the Doctor never stated that the
injuries were the result of accidental fall. In fact the defence never suggested that
the injuries were not the result of the violent attack by the accused on the person
of Madhavji. Accordingly, it was concluded that the injuries on the vital parts
were inflicted by the accused in furtherance of their common objective.

14. As the accused pleaded false implication due to old enmity with the
deceased's family, this aspect was considered in detail. On evaluation of the
evidence of the eyewitnesses and the post mortem report, the defence plea of false
implication was found to be untrue. It was then held that the accused persons had
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intentionally caused the fatal injuries on the deceased Madhavji and accordingly
they were convicted under Section 302 read with 149 IPC and were sentenced to
life imprisonment with fine of Rs.1,000/- each and in default to undergo six
months further rigorous imprisonment. For the conviction under Section 148 IPC,
the accused were sentenced to 3 years rigorous imprisonment with fine of
Rs.3,000/- each. It may again be noted that amongst the six charged accused, Lala
died during the trial.

15.  The High Court in the appeal, rejected the plea of the appellants attempt to
discredit the three eyewitnesses by observing that while it may be possible that the
eyewitnesses may not have witnessed the actual assault but as they immediately
reached the field on hearing the shrieks of Madhavji, their testimony on the
accused being armed with lethal weapons and fleeing the spot soon after the
assault, cannot be discarded. The High Court found consistency in the testimony
of the eyewitnesses and noted that the injuries attributed by the eyewitnesses to
the accused, is corroborated by the medical evidence. It was then concluded that
there is no infirmity in the judgment of conviction rendered by the learned Trial
Courtand the appeal against conviction was accordingly dismissed.

16.  Before us, the learned counsel for the appellant-Mr. T. Mahipal submits
that the evidence of PW3 and PW12 should be discarded as they are the children
of the deceased. He then submits that because of past enmity, the appellants were
falsely implicated. The counsel also refers to few of the witnesses not supporting
the prosecution version.

17.  Onthe other hand, Ms. Ankita Chaudhary, the learned Dy. AG for the State
of Madhya Pradesh argues that the evidence of the 3 eyewitnesses conclusively
support the prosecution case. She then submits that medical evidence and injuries
corroborate the oral testimonies. According to the learned counsel, bitter
relationship of the two groups provide a clear motive for the accused to attack the
victim.

18. Let us now consider the law on evidentiary value of a related witness.
Commenting on the aspect, Justice Vivian Bose in Dalip Singh & Ors. Vs. State
of Punjab' rightly opined that;

"25. We are unable to agree with the learned Judges of the High Court
that the testimony of the two eye-witnesses requires corroboration. If the
foundation for such an observation is based on the fact that the witnesses
are women and that the fate of seven men hangs on their testimony, we
know of no such rule. If it is grounded on the reason that they are closely
related to the deceased we are unable to concur. This is a fallacy
common to many criminal cases and one which another Bench of this

'AIR 1953 SC 364
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Court endeavoured to dispel in Rameshwar vs. The State of Rajasthan.
We find, however, that it unfortunately still persists, if not in the
Judgments of the Courts, at any rate in the arguments of counsel."”

26. A witness is normally to be considered independent unless he or
she springs from sources which are likely to be tainted and that usually
means unless the witness has cause such as enmity against the accused,
to wish to implicate him falsely. Ordinarily, a close relative would be the
last to screen the real culprit and falsely implicate an innocent
person....."

19. It may further be noted that Babu Lal (PW11) is an unrelated witness. His
testimony substantially supports the evidence of PW3 and PW12 in all material
particulars. In any case, being related to the deceased does not necessarily mean
that they will falsely implicate innocent persons. In this context, it was
appropriately observed by Justice H.R. Khanna in State of Uttar Pradesh vs.
Samman Dass’

"23....... .1t is well known that the close relatives of a murdered
person are most reluctant to spare the real assailant and falsely involve
another person in place of the assailant......."

20. Again in a later decision of this Court in Khurshid Ahmedvs. State
of Jammu and Kashmir® one of us, Justice N.V. Ramana on the issue of evidence
ofarelated witness was justified in declaring that:

"31. There is no proposition in law that relatives are to be treated as
untruthful witnesses. On the contrary, reason has to be shown when a
plea of partiality is raised to show that the witnesses had reason to shield
actual culprit and falsely implicate the accused (See Harbans Kaur Vs.
State of Haryana)"

The above precedents make it amply clear that the testimony of the
related witness, if found to be truthful, can be the basis of conviction and we have
every reason to believe that PW3 and PW12 were immediately present at the spot
and identified the accused with various deadly weapons in their hands.

21. The learned counsel for the appellant next refers to the defence version
of the injuries being caused through a fall on the Nullah and the old enmity
being the cause for implicating the accused. On thisissue, we may benefit by
adverting to the observation of Justice Faizan Uddin in Sushil & Ors. Vs. State of
U.P* where the learned Judge so correctly observed:

*(1972) 3 SCC 201
*(2018) 7 SCC 429
*(1995) Supp 1 SCC 363
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"8 . It goes without saying that enmity is a double-edged
weapon which cuts both ways. It may constitute a motive for the
commission of the crime and at the same time it may also provide a
motive for false implication. In the present case there is evidence to
establish motive and when the prosecution adduced positive evidence
showing the direct involvement of the accused in the crime, motive
assumes importance. The evidence of interested witnesses and those
who are related to the deceased cannot be thrown out simply for that
reason. But ifafter applying the rule of caution their evidence is found to
be reliable and corroborated by independent evidence there is no reason
to discard their evidence but it has to be accepted as reliable....... N

22.  If'the witnesses are otherwise trustworthy, past enmity by itself will not
discredit any testimony. In fact the history of bad blood gives a clear motive for
the crime. Therefore this aspect does not in our assessment, aid the defence in the
present matter.

23.  The appellant's counsel also submitted that few of the witnesses had not
supported the prosecution case and were declared to be hostile. But there are
enough material evidence and trustworthy testimonies which clearly support the
case against the accused and the prosecution need not fail on this count alone.
Some witness may not support the prosecution story for their own reasons and in
such situation, it is necessary for the Court to determine whether the other
available evidence comprehensively proves the charge. In this case, it is seen that
the prosecution version is cogent and supported by three eyewitnesses who have
given a consistent account of the incident. Their testimonies are corroborated by
the medical evidence. The learned Trial Judge had elaborately discussed the
evidence of both sides and came to a logical conclusion which inspires confidence.
We are therefore of the view that the hostile witnesses will not affect the conviction
ofthe appellants.

24. Proceeding on the above basis and on careful examination of the manner
in which the learned Trial Judge analysed the evidence and rendered his verdict,
the conviction of the appellants according to our assessment, was rightly ordered
and correctly upheld by the High Court. It is declared accordingly.

25. In the result, the appeal stands dismissed.
Appeal dismissed
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L.L.R. [2020] M.P. 2532 (DB)
WRIT APPEAL
Before Mr. Justice S. A. Dharmadhikari & Mr. Justice Vishal Mishra
W.A. No. 515/2020 (Gwalior) decided on 29 September 2020

PREMLATA RAIKWAR (SMT.) ...Appellant

Vs.

STATE OF M.P. & ors. ...Respondents
A. Service Law — Promotion & Timescale (Krammonati) —

Entitlement — Held — Appellant promoted on 10.07.2009 which he had
forgone — Subsequently he became entitled for timescale w.e.f. 22.07.2010
after completing 12 years of service in UDT cadre — If person forgoes his
promotion, he would not be subsequently entitled for krammonati — Appeal
dismissed. (Para?7)

®. dar fafr — wgi=ifa 7 g#garT (sa1=ifa) — g#arl —
aiftfeiRa — srdrareff #1 10.07.2009 &1 ggi=1a f&ar 1 s U7 WB1
A RN fHar o — acaeErg, a8 yax 4ot Riae datt § 12 aul 31 dar yoi
B D U, 22.07.2010 | YATH ©U A HIAH 3] sHaR 941 — IfS aafda
IYD| YSIHIT BT WoBT A UREANT ST ©, 98 YTalddd] wu A HAII &g
FPHQR el BT — Adel GRS |

B. Service Law — Promotion & Timescale (Krammonati) — Held — If
proposition of appellant that even after refusing promotion he can avail
Krammonati is accepted, then the raison d’etre of financial-upgradation
scheme which is to weed out career stagnation of employees, would be
frustrated — The day appellant refused to accept promotion, he could no
longer be called a stagnating employee. (Para?7)

. dar fafer — gei=ifa 7 gagarT (sHr=ifa) — afafaeiRa —
idiereft @1 gfoureer f& usi=fa sedleR o7 & yzarq W 98 HaI=fa &1
IYART B Hdl &, T WHR B Srdl @ 79 QAT S8 3 W@ T =10
g ol & HaR) & SRR 3fgesg e o @ fog 2, fawa 8 s —
fora & ardiemeff a4 uei=ifa sedier @), S9a 91€ 99 gigwg HHar g
HaT ST &l |

Cases referred :

W.P. No. 19767/2019 decided on 31.1.2019, 2010 (2) MPHT 163 (DB),
AIR 1987 SC 1345.

R.P. Singh, for the appellant.
M.PS. Raghuvanshi,Addl. A.G. for the respondents/State.
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JUDGMENT

The Judgment of the Court was delivered by
DHARMADHIKARI, J.:- In this appeal preferred under section 2(1) of Madhya
Pradesh Uchacha Nyayalaya (Khand Nyay Peeth Ko Appeal) Adhiniyam, 2005,
challenge has been made to the order dated 14/2/2020 passed by learned Single
Judge in W.P. No0.22795/2019, whereby the prayer for grant of benefit of
timescale has been refused.

2. Petitioner/appellant had filed the writ petition seeking following reliefs:-

“(7.1) TUTeR @ UETeM WdR Hd gU, FUSIRER &I fa9rT 7 12 a9

&I HaT I=a ol Riegss (FS1.8)) / Rietss Favt H§ ot e SuRid 1w

22.07.2010 ¥ Y HH /Clqubd dd-THI1 5500—175—9000

YRIfTd IATHI 9300—34800+3600 I U wldrd Xl §Y dA-THI Bl

PR AR P RN UG /I T 718 | 1ol Afed &

T ST & 31TaeT / Fcer UaTH &R Bl BT |

(7.2) 3rg 3faa Re, ey srerar e =g f2a # ISR @ uer &

SIRI R DI BUT B, THIOT FI IW-s<d I [ S Bl T

ol

The learned Single Judge, while deciding the writ petition held that
appellant/petitioner had consciously waived his right of getting Kramonnati by
refusing to accept the promotion. While relying on the decision of this Court in the
case of Vishnu Prasad Verma Vs. Industrial Court of M.P. (W.P. No. 19767/2019
decided on 31/1/2019), the writ Court held that the appellant/petitioner was
promoted on the post of Headmaster which was forgone by him, as a result of
which, he had waived his right to get the benefit of Kramonnati which became due
to him subsequent to his promotion.

3. The facts of the case lie in a narrow compass. Appellant/petitioner was
appointed on the post of Assistant Teacher on 4/10/1989. On 25/9/1998, he was
promoted to the post of Upper Division Teacher ("UDT" for short) and was
granted seniority w.e.f. 22/7/1998. He completed 12 years of service in the cadre
of UDT on 22/7/2010. Prior to that, he was promoted to the post of Headmaster on
10/7/2009, but because of some personal difficulties, he had forgone the
promotion. The respondents refused the grant of timescale (Kramonnati) after
completion of 12 years of service in the cadre of UDT by the petitioner on the
ground that he had forgone his promotion. While adjudicating upon the point in
issue, learned Single Judge framed the following question:-

"Whether a person who has consciously and deliberately forgone his
promotion prior to becoming entitled for grant of Kramonnati is eligible
for Kramonnati on the ground that he could not be promoted even after
putting 12 years of service in a particular cadre and whether after
forgoing the promotion, an employee can claim Kramonnati subsequent
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to the date of promotion order ?"

After appreciating the material available on record, the learned Single Judge has
dismissed the petition as indicated above, aggrieved whereof, this intra Court
appeal has been filed.

4. Learned counsel for the appellant/petitioner contended that the case of the
appellant is squarely covered by the judgment of this Court in the case of
Lokendra Kumar Agrawal Vs. State of M.P. & another (2010 (2) MPHT 163
(DB)) and the appellant is entitled to grant of Kramonnati after completing 12
years of service in the cadre of UDT. In support of his contention, learned counsel
has placed reliance on decision of co-ordinate Bench of this Court at Indore in
W.A.No0.939/2017 (Finance Department & Others Vs. Gendalal Arniya), as well
as, thatrendered in W.A. No.21/2017 (The State of M.P. & Others Vs. Kanhaiyalal
Jaitpuriya).

The second contention is that the learned writ Court has passed three
different orders almost in identical cases involving the same issue in W.P. Nos.
22052/2019 and 22355/2020. In one case notices have been issued while the other
one has been disposed of with direction to decide the pending representation and
the third case being the present one has been dismissed by the order impugned. It
is submitted that such a situation would give rise to clear possibility of
contradictory judgments being rendered in identical matters. For this, learned
counsel has relied upon the decision in the case of Bir Bajrang Kumar Vs. State of
Bihar (AIR 1987 SSC 1345), wherein the Apex Court has observed as under:-

"After going through the record of the case it appears that one of
the cases involving an identical point has already been admitted by the
High Court but another identical petition was dismissed by the same
High Court. This, therefore, creates a very anomalous position and there
is a clear possibility of two contradictory judgments being rendered in
the same case by the High Court."

It is submitted that the learned writ Court by applying the principle of waiver has
held that voluntary relinquishment and surrender of some known right or
privilege has dis-entitled the appellant/petitioner to claim the benefit of
Kramonnati. However, the said principle has been applied in identical matters in
different way by twisting the concept of waiver. It is also submitted that the case of
Vishnu Prasad Verma (Supra) has been set aside by a Division Bench of this Court
in W.A. No.721/2019 vide order dated 19/8/2019 and, therefore, the impugned
order based thereupon is liable to be set aside.

5. On the other hand learned Additional Advocate General submitted that the
facts in the case of Lokendra Kumar Agrawal (Supra) are different to those in
present appeal, inasmuch as in that case, petitioner therein had been granted
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timescale w.e.f. 19/10/2005 and thereafter had been promoted on the post of
Head-clerk, which had been forgone by him. Consequent to foregoing of such
promotion, the timescale granted to him was also withdrawn. It was in this context
that it has been held that on account of refusal to join on the promotional post he
had already suffered by forgoing the benefit and, therefore, on the basis of
executive instructions the benefit of timescale could not have been withdrawn
because the same would amount to reduction in pay and the aforesaid action was
held to be in violation of Article 311(2) of the Constitution of India, whereas in the
present case the appellant was promoted on 10/7/2009 as Headmaster which was
forgone by him. After forgoing such promotion, he completed 12 years of service
on 22/7/2010. Therefore, it is submitted that he is not entitled to grant of
timescale.

So far as the contention of the appellant, relying on decision in the case of
Bir Bajrang (Supra), in respect of three different orders passed by the learned
Single Judge is concerned, it is submitted by learned Additional Advocate
General that the said ratio is not applicable to the present facts and circumstances
since the learned Single Judge in W.P. N0.22355/2019 has disposed of the writ
petition with liberty to the petitioner therein to file a detailed representation which
is to be considered and decided in accordance with law within three months and in
W.P.No0.22052/2019 notices to respondents have been issued, whereas in the case
of Bir Bajrang (Supra) one petition had been admitted and the other one was
dismissed by the same High Court. It was in this context that the Apex Court had
observed that there was clear possibility of contradictory judgments being
rendered by the High Court in same case. So far as the applicability of ratio in
Vishnu Prasad Verma (Supra) is concerned, it is submitted that the learned Single
Judge has rightly relied upon the same by holding as under:-

8. The question is no more res integra. This Court in the case of
Vishnu Prasad Verma vs. Industrial Court of M.P. By order dated
31.1.2019 passed in W.P.No. 19767/2017 has held as under:

The judgments on which reliance has been placed by the counsel for the
petitioner, are distinguishable for the simple reason that in those cases the benefit
of Kramonnati was granted and thereafter at a later stage the concerning employee
forwent their promotions. Here in the present case, the petitioner has forgone his
promotion prior to passing of an order granting the benefit of Kramonnati w.e.f.
back date. The petitioner while foregoing his promotion was well aware of the
circular dated 23.9.2002.

The respondents have relied upon the circular dated 23.9.2002, in which it
is clearly mentioned that in case if a person forgoes his promotion then he would
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not be entitled for Kramonnati. The circular dated 23-9-2002 is reproduced as
under :

“He T ST
I I RN B CEIR
HAT
BHB TH.1—1 /1 /9T /99 qraTd, f&iw 5 SATE, 2002
23 fdwR, 2002

gfd,
I B FE T,

IeET, VIO Heel, A.Y., AR,
T [T,
AR AT,
A PBeldey,
A G BRI TSN el g,
HEIUQ |
fva— wrIe Agdi & ol AT AT |

Fe— 39 fI9RT &7 39 HHid TH 1-1 /1 /9 (19 /99, fedid
31.03.2001 U4 fHid 9.4.2001.

Fefid = g1 3 Al 9N R W o 6 R ur
HHATRAT 7 Sod Y& R UGS o 9 T IaI=id U8 TR o 9
EPR fhAT B, T HHANN BT AT & 913 a8l 819 | S8 S
IS BT o1 9T et 8|

2. WANA P A H Y8 91d A8 © b /O AP Hadh HAII
JITAT BT AT HAMTT T & Fd gd | & T 8Iar gl
=

3. AN AT, UG el e 9 & &R Udh dhfedd Ud
Teef ARl © G MBI Jdd Dl Tl A db el el
et ue & gaor § €1 oI 2

4. 5T IMAF g7 faaRIoRT= I8 f=ofa forar = © fb o s
AqP, T HAMRT &1 o fSar a7 8, I 59 399 U8 W gar=id
T SITAT ST € &R a8 Vil TSI o1 W SR Bl & O 9% USH
fPy TT HAERT ITTEE BT I T FEHE B AT S| e @,
JEI=fd 3T H Al 3T Wi Seord fhar o f& afe emaarg Jda
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39 YR BT GRENT BT © Al S YaI=id & Yaol 4, gd H ya™
T T BT IdTAT BT o A AT B AT ST |

5. g MY I faMmT & gssia shHid 1031,/1399 /02 /IR /4R,
fa=Tie 23.09.2002 ERT HETIHTHTR, HEGUQYT , WOIIR Pl Teifehet febar
TATE |

YT & IISIUT & A H AT ISIATIAR,
T /— (®.5d. <fera)
R wfee,

qeTY< T I, ATHT U favmT”

It is submitted that in the aforesaid circular, it is clearly mentioned that if a person
forgoes his promotion, he would not be entitled for Kramonnati. Accordingly, it is
submitted that no interference is warranted in the order impugned.

6. Heard, learned counsel for the parties.

7. In the case of Vishnu Prasad Verma (Supra), the entitlement of
Kramonnati had accrued in favour of the petitioner therein prior to his refusing
promotion. The petitioner therein was promoted as Daftari vide order dated
24/4/2003. He gave up his promotion owing to personal difficulty. Later, as per
Kramonnati scheme, he was found eligible for first Kramonnati w.e.tf. 7/4/2002,
the same was though extended but was confined till 3/5/2003 as the incumbent
had later forgone his promotion. It was in this context that the writ appellate Court
in W.A. No. 721/2019 has agreed with the principle of law laid down in Lokendra
Kumar Agrawal (Supra) holding that the benefit of Kramonnati granted from an
earlier point of time could not have been recovered merely because later the
incumbent when promoted from some date in future had forgone such promotion.
In the present case, the appellant/petitioner was promoted w.e.f. 10/7/2009 which
he had forgone. He subsequently became entitled for timescale w.e.f. 22/7/2010
after completing 12 years of service in the cadre of UDT. As such, the facts on
which the decision of Vishnu Prasad Verma (Supra) was over-ruled are clearly
distinguishable from the fact situation in hand. Consequently, the decisions of co-
ordinate Benches of this Court in Gendalal Arniya (Supra) and Kanhaiyalal
Jaitpuriya (Supra), which have been rendered on the basis of Lokendra Kumar
Agrawal (Supra), are of no avail to the petitioner. Moreover, the circular dated
23/9/2002 or those referred therein, have not been put to challenge. Besides, if the
proposition of the petitioner that even after refusing promotion he can avail
Kramonnati is accepted, then the raison d'etre of the financial-upgradation
scheme which is to weed out career stagnation of employees, would be frustrated.
The day petitioner refused to accept promotion, he could no longer be called a
stagnating employee.
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8. In view of the above, no fault could be found with the findings recorded by
the learned Single Judge. The appeal fails and is, accordingly, dismissed.

Appeal dismissed

I.LL.R. [2020] M.P. 2538 (DB)
WRIT APPEAL
Before Mr. Justice S.C. Sharma & Mr. Justice Shailendra Shukla
W.A. No. 92/2014 (Indore) decided on 5 October, 2020

STATE OF M.P. & ors. ...Appellants
Vs.

KHASGI (DEVI AHILYA BAI HOLKAR CHARITIES) ...Respondents
TRUST, INDORE & ors.

(Alongwith W.A. No. 135/2014 & W.P. No. 11234/2020)

A. Constitution — Article 226 and Public Trusts Act, M.P. (30 of
1951), Section 14 & 36(1)(a) — Khasgi Trust — Sale of Property — Permission —
Held - Title in respect of Khasgi properties lies with the State — Properties
though managed by the Trust, was vested in State government upon merger
and do not form part of property settled with outgoing proprietor/Holkar
State — Property belongs to Public Trust and while disposing the same,
permission should have been obtained from Registrar, Public Trust or from
State. (Paras97t0102,112to 118 & 129)

@. HIAETT — 31287 226 VT clldb =T JTE194, 7.4, (1951 BT 30),
&TRT 14 @ 36(1)(@) — @it =T — wafed @71 fawa — srgafa— FfaiRa —
Gl gufeqal @ A99 § &6 U9 @ UM & — JeIfy Sufcaar =g g1 ysfea
2, faas v =g ReRr A fafga oft sy ugraRid Wwaurl / gldaex IS @
11 eaaRefua ufed &1 Wi fAfifa T8 st — gufca, ate =ma « @ a9
DT FUeH Hd 9T UGS, did =19 3@l 159 A AT Afura i
ST ARy of |

B. Constitution — Article 226 and Public Trusts Act, M.P. (30 of
1951), Section 14 — Sale of Public Trust Property — Fraud — Held — Fraud
vitiates everything — Trustees have played fraud upon State government —
Properties not been sold for objectives of Trust but with an oblique and
ulterior motive — Sale deeds executed by Trust in respect of properties of
State are null and void and stands vitiated — State is titleholder of property, it
is duty of State to protect and preserve the same — Collector rightly passed
order torecord the name of State of M.P. in Revenue records.
(Paras 132, 134, 135 & 149)



I.LL.R.[2020]M.P. State of M.P. Vs. Khasgi (Devi Ahilya Bai Holkar Charities) Trust, Indore (DB) 2539

. GIAETT — IgeeT 226 V9 clld T4 SfEfFH, 44 (1951 T
30), €IRT 14 — @ <19 Wyfcd &1 [d%9 — »yec — AR — duc 44 B
gfa ®ar @ — =R A ST AR & 91 duc fear @ — dufeaat &1 fasma
R gl B 8] dfcd UP T U4 JaveeT vg @ A1 fHar wam —
1A 31 Gulcadl & He" H <419 g1 fAsarfed A R fassa faeie srga wa
I 2 a1 gfd B 9 @ — sy, Wulid &1 HURS 2 MR IHSBT W& U
IRRETVT HRAT AT BT hd A & — Beldex * ored ARA@ § 7.9, I BT AW
TR d @ fory Sfaa wu 4 sreer uika fear |

C. Constitution — Article 166(i), 166(2), 166(3) & 226, Rules of
Business of the Executive, Government of M.P,, Rule 13 and M.P. Government
Business (Allocation) Rules — Sanction to Alienate Government Property —
Procedure — Held — The decision to accord sanction to alienate government
property is a policy decision to be taken by government and same cannot be
replaced by a D.O. letter of an officer of State — As per Business Allocation
Rules of State in respect of sale of property, letter has to be issued in name of
Governor of State — Proposals involving alienation by way of sale, grant of
lease of government property exceeding 10 lacs in value, is to be placed
before Council of ministers — No such procedure followed — Chief Secretary
is nobody to write a letter in respect of property of State.

(Paras 94, 95, 121, 123, 126 & 127)

TT. wiaerT — 3g=8T 166(i). 166(2), 166(3) T 226, H.Y. BIAUIAH
ST @ BT 799, (997 13 U 9.9, 2 13 (37de) (99 — avabret wyfad
@ BT 8 Aol — gfbar— sfifeiRa — e gufed & =BT
g 49l U &Y &1 fafread, wReR gR1 foran &M e ¢a fifa fofa 2
3R I T & (S SN & 1.3l u= g1 yfreenfua 181 foaar i wadr —
Yufed faspa @ ddg A IS9 & B 3G FRET & JFAR U3 &I 5T B
RISYUT & M 9 SN f6ar SirEn =arfag — 10 @ 9 Siee Joa &) aRarN
Yufed &1 fama & SIRY, 9ger Y3 §RT 39 GHMHT & GATAY dldd Y¥drdl &l
#A uReg & wHe @A grar @ — Y fonft ufspan &1 urarm =Y faar wam —
I 3 gufed & weg A v forem & fog e afaa «1$ 781 garn|

D. Constitution — Article 363 — Scope & Jurisdiction — Held — As
property in question was not the property of Maharaja, Article 363 of
Constitution comes into play — Court does not have power to draft the Trust
Deed nor is having power to enact the statute in respect of Trust — Impugned
order is contrary to constitutional mandate provided under Article 363 and
infact petitions were not at all maintainable in respect of properties of State
government — Impugned order set aside — Appeals allowed and Petition
disposed of. (Paras 116,136,151 & 159)




2540 State of M.P. Vs. Khasgi (Devi Ahilya Bai Holkar Charities) Trust, Indore (DB) I.L.R.[2020]M.P.

. wiaerT — =8 363 — ifta T sifereRar — feaiRa —
9fe yera Wufeq, AeRTen &1 Wufed 91 off, Wfde &1 srg=8T 363 ywTdl
BT 8 — AT &1 <A1 fad@ &1 Uy 9911 &) wifaa <181 @ ik 7 € =9
@ He" § S Afafia s &) wufdd @ — wnefd e, I8 363 &
Il Sudfera wadenf-is s & fawg @ a1 9, IS AR DI dufeadl
& ddg 4 Aifae1g fdega ff urvofig 987 off — aneifia smewr sure — andfiel
HOR dT ATFADT FFRTH |

Cases referred :
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ORDER

The Order of  the Court was  passed by
S.C.SHARMA, J.:- Regard being had to the similitude in the controversy involved
in the present case, these cases were analogously heard and by a common order,
they are being disposed of by this Court. Facts of Writ Appeal N0.92/2014 are
narrated hereunder.

The appellant before this Court has filed this present Writ Appeal being
aggrieved by the order dated 28.11.2013 passed by the learned Single Judge in
W.P. No.11618/2012 [The Khasgi (Devi Ahilyabai Holkar Charities) Trust,
Indore & Another v/s The State of Madhya Pradesh & Others]. The writ petition
was preferred before the learned Single Judge against the order (note-sheet)
passed by the Collector, Indore, by which, the Collector, Indore has directed the
revenue authorities to enter the name of State of Madhya Pradesh in all properties
ofthe Trust to ensure that the properties of the Trust are not sold to other persons.

2. It was stated in the writ petition that the petitioners /Trust therein is a
religious and charitable trust constituted on 27.06.1962. It was further stated in
writ petition that the Trust and its activities were initiated by the erstwhile Ruler of
Holkar State from the year 1761 - 1948, and thereafter, on account of merger, the
Holkar State merged into Madhya Bharat.

3. The petitioners / Trust therein came up before the learned Single Judge
with a case that on account of covenant executed by the parties, the private
property, as per the schedule appended to the covenant, became the exclusive
properties of the Maharaja, the other properties became the exclusive properties
of Madhya Bharat (State of Madhya Pradesh) and a third species of property,
which was not the State's property or the personal property of the Rulers of Holkar
State, were the Trust's properties and in those backdrop, a Trust was constituted on
27.06.1962.

4. It has been further contended that in order to provide various checks and
balances to ensure the public character of the Trust, the trust deed provided
various safeguards including appointment of six trustees out of which three were
government / public nominees. It has been contended that various recitals of the
trustees also records that in the budget of Holkar State for the year 1947 - 48, a
provision was made for Rs.2,91,952/- for maintenance of Khasgi Charities and
the State Government has also issued a gazette notification on 27.07.1962
regarding the setting up of the Khasgi Trust and handing over the Khasgi
properties to the Trust.

5. It was further contended by the petitioners / Trust in the writ petition that
the covenant, which Maharaja Yashwant Rao Holkar had entered into with
Government of India and other Rulers of the princely State of Central India to
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form the United State of Madhya Pradesh, did not deal specifically with the
Khasgi properties and there was only a general provision contained in Article VII
(2)(c) for dealing with the properties like the Khasgi properties and the same reads
asunder:-

"Subject to any directions or instructions that may form time to
time be given by the Government of India in this behalf, the authority -

(a) XXXXXXXXXXX
(b) XXXXXXXXXXX
(©) to control the administration of the fund in Gwalior known

as the Gangajali Fund and / or any other existing fund of a similar
character to any other Covenanting State."

6. The petitioners before the learned Single Judge have further stated that for
Gangajali Fund of Gwalior State an act called Gangajali Fund Trust Act, 1954
(Madhya Bharat Act No. 11 of 1954) was enacted by the Madhya Bharat
Legislature and was repealed later, however, for the Khasgi Charties (sic: Charities)
and religious endowment in the Holkar State, a tripartite instrument was entered
into between Government of India, Government of Madhya Pradesh and
Maharaja Yashwant Rao Holkar on 07.05.1949. The Trust has categorically stated
in the writ petition that petitioners / Trust do not have a copy of said instrument.

7. It has been further stated that as per the trust deed of Khasgi (Devi
Ahilyabai Holkar Charities) Trust, there are 246 charities of diverse nature such as
138 temples, 18 Dharamshalas, 34 Ghats, 12 Chhatries, 24 Bagichas, Kund and
other miscellaneous properties. They are situated in Varanasi, Ayodhaya,
Nemisharanya, Allahabad, Haridwar, Pushkar, Omkareshwar, Pandharpur,
Choundhi, Gokaran, Rameshwar, Vrindavan, Burhanpur, Trayambkeshwar,
Amarkantak, Nashik, Chandwad Wafgaon, Sambalgaon, Sansthan Chhatri
Maheshwar, Indore City and Indore District, Manasa, Rampura, Bhanpura,
Alampur, Tarana, Maheshwar and other places.

8. It has been further stated that grant of Rs.2,91,952/-was inadequate to
maintain the properties and for the purposes of generating income, a need arose to
dispose of the trust property. It has been stated that in the year 1969, Shri S.V.
Kanoongo, the then nominee of the Central Government of the Board of Trustees,
sought a clarification from the State Government vide letter dated 09.05.1969 in
respect of sale of properties and the then Chief Secretary, Shri M.P. Shrivastava,
vide letter dated 13.06.1969, has informed the Trust that the Government does not
come into picture in respect of sale of properties.

9. It has been further stated by the Trust that based upon the letter of the
Chief Secretary, Shri M.P. Shrivastava, the trust deed was amended by executing a
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supplementary deed of trust on 08.03.1972, which provided a clause for sale of the
Trust properties and the same reads as under:-

"The Trustees have always had and shall have
the power to alienate not only the income but any item
of the corpus of the Trust property, movable or
immovable, for the necessity or benefit to the objects of
the Trust and / or for the convenient or more beneficial
administration of the religious and charitable
endowments mentioned in the Deed of Trust dated 27"
June, 1962."

10. It has been further stated by the Trust that the Trust was enjoying special
status, it was duly recognized by the Registrar, M.P. Public Trust, Indore and the
Registrar has granted exemption to the Trust form (sic: from) the applicability of
the M.P. Public Trust Act, 1956 by treating it as a Trust administered by an agency
acting under the control of the State Government.

11. It has further been contended by the Trust that it was carrying out
thankless job, duty and responsibility of management of Trust and was also
looking after upkeep of the Khasgi properties including temples, dharamshala,
ghats etc. and it was autonomous institution. It has been contended by the Trust
that the Collector, Indore has got no power to interfere and intervene or assert any
right in respect of the properties vested in the Trust by claiming the same to be the
State Government's properties.

12. It has further stated by the Trust that one of the property i.e. Ghats at
Haridwar was to be sold and a resolution was passed by the trustees in the meeting
which took place on 05.06.2008 in respect of Haridwar properties. It has been
stated that the resolution was passed to sell the Haridwar property, as it was in the
interest of the Trust and the property was sold for Rs.50,00,000/-. The money was
deposited in the Khasgi Trust Account in the State Bank of India, Prince Yashwant
Road Branch, Indore.

13. It has further been contended by the Trust that the Haridwar property
was the property of the Trust and it was not the property of the State Government,
and therefore, it was rightly sold by the Trust. It has been further stated that
scandalous stories were published in respect of sale of the Trust property and Smt.
Sumitra Mahajan, the then Member of Parliament wrote a letter to the Chief
Minister on 18.04.2012 raising the issue of sale of Haridwar property and
requested that the matter be investigated.

14. The Trust has further stated that on account of the letter written by Smt.
Sumitra Mahajan, the then Member of Parliament, Indore, a chain of knee-jerk
reactions were followed at different level of the hierarchy in the State Government
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and the letter was forwarded by the Principal Secretary, Chief Minister Office on
08.05.2012 to the Collector, Indore as well as to the Registrar, Public Trust,
Indore. The Registrar, Public Trust issued a notice to the petitioners on 05.06.2012
and the Trust did submit a reply on 20.05.2012 stating that the property in question
is the property of the Trust and not under the ownership of the State Government,
and therefore; there was no reason to continue with the illegal and malafide
inquiry into the issue of sale.

15. It has further been contended by the Trust that the Collector, Indore,
thereafter, issued an order in respect of the Trust properties dated 05.11.2012,
wherein he has directed the revenue authorities to mutate the name of State
Government in the revenue record and to inform all the Collectors throughout the
country to ensure that the Trust property is not sold to private individuals or to any
other person.

16. The petitioners / Trust has contended before the learned Single Judge
that the order passed by the Collector suffers from malafide and was issued in
colourable exercise of power and is without jurisdiction.

17. It has further been stated by the Trust that another order was passed on
05.12.2012 by the Registrar, Public Trust and a prayer was made for quashment of
both the orders passed by the Collector as well as by the Registrar, Public Trust.
The petitioners / Trust has contended before the learned Single Judge that grant of
Rs.2,91,952/- was inadequate to manage the Trust, and therefore, a necessity
arose for sale of Trust property and an action was initiated against the Trust with
an oblique and ulterior motive.

18. The petitioners / Trust has raised various grounds before the learned
Single Judge challenging illegality and validity of orders dated 05.11.2012 passed
by the respondent No.2 / Collector in the writ petition and order dated 05.11.2012
passed by the Registrar, Public Trust by stating that the orders were illegal,
arbitrary and unconstitutional. It was also contended before the learned Single
Judge that the Collector does not have jurisdiction in the matter to pass such an
order and the Trust property was sold for the benefit of the Trust.

19. Another ground was raised by the Trust stating that the entire action was
based upon the letter of Member of Parliament with an oblique an ulterior motive
and the Collector, Indore is having no power in respect of property situated in
Haridwar.

20. Another ground taken by the Trust is that after the establishment of
petitioner / Trust in the year 1962, all the Khasgi properties mentioned in schedule
appended to the trust deed vested in the Trust and they are not the properties of the
State Government, at no point of time, they became the properties of Madhya
Bharat, and therefore, the action of the Collector was bad in law.
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21. Another ground was raised before the learned Single Judge stating that
earlier in the year 1969, the State Government has informed the Trust that the
properties do not belong to the State Government and the then Chief Secretary has
written a letter categorically to that effect, and therefore, once the properties were
not under the ownership of the State Government, the Collector and the Registrar
could not have passed the impugned orders.

22. It has further been contended that the Collector has ignored the vital fact
about the membership of the nominees of the State and Central Government in the
Trust and the property was sold by passing a resolution, hence, the orders of the
Collector and Registrar are bad in law.

23. It has further been stated in the writ petition that there are as many as 246
charities of diverse nature including temples and ghats and if the State
Government wants to takeover the control of such properties, it can only be done
by enacting an act by the competent legislature and not by the order of Collector. It
has been contended that the order passed by the Collector and Register (sic:
Registrar), Public Trust are violative of principles of natural justice and fair play
and at the best, the Principal Secretary to the Hon'ble Chief Minister could have
directed an investigation in the matter through the Divisional Commissioner,
Indore.

24, Another ground has been raised before the learned Single Judge stating
that the Registrar, Public Trust has got no authority in light of the covenant signed
atthe time of merger to take any action against the Trust.

25. Another ground was raised in respect of jurisdiction and the
applicability of the M.P. Land Revenue Code, 1954 in the matter. In the writ
petition, the petitioners / Trust has prayed for quashment of order / note-sheet
dated 05.11.2012, order dated 30.11.2012 as being void, illegal and opposite to
law.

26. Appellant No.3 / Registrar has filed a caveat in the matter raising
preliminary objections and it has been stated in the reply that as per the covenant
executed between the parties, a Trust was formed on the basis of claim made by
His Highness Maharaja Yashwant Rao Holkar of Indore concerning Khasgi
properties and covenant provides that the Khasgi properties and income from
Khasgi shall be treated as lapsed for all time to the Madhya Bharat Government.
In lieu thereof several guarantees were given subject to conditions. It was decided
that the Madhya Bharat Government shall in perpetuity set aside annually its
revenue. A sum of Rs.2,91,952/- being the amount provided in the Holkar State
Budget for the year 1947 - 48 for charities and the amount shall be funded and put
under a permanent trust for the said charities including the charities of her
highness Maharani Ahilyabai Holkar. The power and function of the Trust shall be
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subject to such legislation as the Central Government or Madhya Bharat
Government may enact generally for the purposes of regulating such Trust, except
that the composition of Trust and the manner of its formation, as stated above,
shall not be liable to any modification or change by such legislation.

27. It has further been stated that the Trust property vested in the Madhya
Bharat Government and the Trust was formed only for maintenance of the
properties and the Trust is certainly governed under the provisions of M.P. Public
Trust Act, 1951. It has further been contended by the Registrar that the Trust in its
reply dated 20.06.2012 has admitted the aforesaid situation. He has stated that on
10.08.1971 on an application of the Trust, the Trust was categorically informed
that the property in question is owned and controlled by the State of Madhya
Pradesh, and therefore, exemption was provided only in respect of registration of
Trust. The Registrar has further contended that the provisions of M.P. Public Trust
Act, 1951 are very much applicable to the Khasgi Trust and the State Government
has issued a letter to the Trust dated 17.04.1997 to take prior permission under
Section 14 of the M.P. Public Trust Act, 1951 for transfer of Trust property, if any.

28. It has further been contended by the Registrar that the representative of
the State Government i.e. the Commissioner, Indore has issued a letter dated
26.07.2000 to the Secretary of the Trust to take prior permission under Section 14
of the M.P. Public Trust Act, 1951 in case of transfer of Trust property, however,
this letter has been suppressed by the Trust while filing the writ petition.

29. The Registrar has further stated in its reply / caveat that the petitioners /
Trust is fully governed and controlled by the State Authority and the State
Authority has issued a letter dated 15.05.2012 with a direction to Collector, Indore
to inquire the transfer of properties of the Trust, which are vested in the State
Government and the Collector has initiated an inquiry through the Registrar,
Public Trust after granting an opportunity of hearing to the petitioners / Trust in
consonance with the provisions of M.P. Public Trust Act, 1951.

30. An Intervention Application was filed i.e. .LA. No0.5493/2012 by one
Jagdeependra Singh Holkar and it has been stated that the petition has been filed
on the premises that disputed properties (Trust properties) were the properties of
late Maharaja Yashwant Rao Holkar, who died in 1961 and was recognized as
Maharaja of the erstwhile Holkar State and after the death of Maharaja Yashwant
Rao Holkar, his daughter Usha Devi has created the trust of the properties. The
intervenor has stated that as per the terms of covenant entered into between late
Yashwant Rao Holkar and Union of India, Usha Devi could not have succeeded as
heir of Yashwant Rao Holkar as the Ruler.

31. It has been further stated that as per the terms of covenant, if the Ruler
dies without a sign, the rulership will devolve as per the custom prevailing in the
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Holkar Dynasty and the custom prevailing in the Holkar Dynasty provided that
after the death of Ruler, his nearest male heir will succeed as a Ruler in absence of
asign.

32. The intervenor has further contended that at the time of death of late
Yashwant Rao Holkar, Malhar Rao Holkar, father of the intervenor, was the
nearest surviving male in the family, he was cousin of Maharaja Yashwant Rao
Holkar, late Yashwant Rao Holkar had no brother living at the time of his death
except the father of the intervenor and in those circumstances, a civil suit has been
filed i.e. Civil Suit No.15/1973 claiming declaration of title and possession of
property. It has been stated that after the death of Malhar Rao Holkar, the
intervenor, being his eldest son, has been brought on record and the suit was
dismissed by the trial Court vide judgment and decree dated 21.04.2003. A first
appeal was also preferred i.e. F.A. N0.264/2003, however, it was dismissed as
withdrawn, and thereafter, a SLP was preferred i.e. S.L.P. N0.205/2009 and the
Hon'ble Supreme Court has granted liberty to move a restoration application and
accordingly, a restoration application was filed i.e. M.C.C. No.417/2011 and the
same is still pending before the High Court of Madhya Pradesh, Bench at Indore.
The intervenor has stated that he is also an interested party in the matter and he
should also be heard.

33. There was another Intervention Application i.e. [.LA. No0.5552/2012
filed by Anshuman Rao Holkar and Gautam Rao Holkar. They are also claiming
themselves to be the members of Holkar Dynasty. It has been stated by them that
intervenors are the actual legitimate owner of the property in respect of which, the
Collector, Indore has passed an order, they are having right over the property and
Smt. Usha Devi Holkar has given false and fabricated assurance to the intervenors
and is disposing of the property of the Trust illegally and arbitrarily that too
without any authority to dispose of such property.

34. Arejoinder has been filed to the reply filed by the Registrar, Public Trust
and it has been reiterated that the orders have been passed by the Registrar and the
Collector without jurisdiction and it is a sheer abuse of process of law. It has been
stated in the rejoinder that the State Government is not the owner of the property
and the property was rightly sold by the Trust. It has been stated that the order
passed by the Collector is a nullity and the properties are not at all under the
control of the State Government. It has been stated that the orders have been
passed without jurisdiction and the dispute can be resolved by approaching Civil
Court. Reference to trust deed has also been made in the rejoinder and in nutshell,
great emphasis has been laid upon the fact that the property does not belong to the
State Government and the Trust has every right to dispose of the Trust property at
their sweet will keeping in view the terms and conditions of the trust deed and a
prayer was made for quashment of the orders passed by the Collector and the
Registrar.
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35. Reply to Intervention Application has also been filed denying the claim
ofiintervenor in respect of property in question.

36. The learned Single Judge, after hearing the parties at length, has
allowed the writ petition. Paragraphs - 24 to 32 of the order passed by the learned
Single Judge reads as under:-

"24.  The broad purport of the impugned order of the Collector

and the Registrar of Public Trusts is that the Government owns the
Khasgi Endowments, the State Government should have control
over the affairs of the trust, the name of the State Government
should be entered in the revenue and municipal records and the
properties comprised in the Khasgi Endowments should not be
alienated.

25. In the opinion of this Court, the Collector, Indore, the
Registrar of Public Trusts, Indore and the State Government
cannot and should not undertake the task of management of the
Khasgi Endowments on account of its substantially extra-
erritorial nature and the large number, age and condition of the
Khasgi Endowments. This task is quite different from normal
governmental functions. The impugned orders of the Collector
and the Registrar do not substitute for the Khasgi Trust any
system of management of the Khasgi Endowments superior to
the Khasgi Trust. In fact they create a vacuum and a state of
uncertainty in the management of the Khasgi Endowments.
Record reveals that after the death of Shri K.A. Chitale, who
was the trustee and passed away on 15/11/82, Shri Ranjeet
Malhotra S/o Shri Satish Malhotra was appointed as Trustee,
who resigned on 03/01/13. Thereafter Hon'ble Justice P.D.
Muley (Retd.) was appointed as trustee vide resolution passed
in October, 2013. So far as representative of Central
Government is concerned, initially Mr. SV. Kanungo, Member
of Public Service Commission of India was the Trustee. After
him Mr. PS. Bapna was appointed as Trustee and thereafter Mr.
BJ. Heerji is the Trustee in the capacity of representative of
Union of India. Thus, at present following persons are the
Trustee:-

. Maharani Usha Devi
ii.  Shri Satish Malhotra
iii.  Hon'ble Justice P.D. Mule, (Retd.)
iv.  Revenue Commissioner, Ex- officio

V. Superintendent Engineer (Road &
Building), Ex-officio
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vi.  Mr. BK. Heerji (representative of
Central Government)

26. Considering the totality of the above facts, in the opinion
of this Court, Khasgi Trust should continue to manage the
Khasgi Endowments subject to the directions contained in this
order.

27.  For making permanent arrangement for the administration
of the Khasgi Endowments, this Court directs as under:

PARLIAMENTARY LEGISLATION:

Inview of'the fact that the Trust Endowments are
not confined to the District of Indore or even the State of
Madhya Pradesh and most important endowments are
outside the State, the Central Government, which has
been impleaded as respondent No. 4 in the present case, is
requested to consider a Parliamentary Legislation. For
this legislation, the respondent No. 8, who is nominee
of the Union of India and the Member of Parliament
upon whose complaint impugned orders were passed,
are requested to take the initiative.

STATE LEGISLATION:

If the Central Government is not in a position
to initiate the process of enactment of a Parliamentary
statute within the period of one year, the State
Government may initiate steps for enactment of
legislation by the State Legislature

MANAGEMENT OF KHASGI TRUST IN
THE MEANTIME:

28. In the meantime, until an Act of the Central or the State
Legislature is enacted, this Court issues following directions:

1.  The Khasgi (Devi Ahilyabai Holkar Charities)
Trust, as constituted by the Trust Deed dated 27.06.1962,
shall continue to function as in the past but subject to
the directions contained in this order.

2. TheKhasgi Endowmentsare Temples, Dharamshalas,
Ghats, Chhatries, Bagichas, Kunds and miscellaneous
properties. They are situated in different parts of the
country. They are essentially religious in nature. As
such, they are in public domain and shall continue to
remain in the public domain. Neither Maharani Usha
Devi nor any other Trustee nor the State Government
shall claim ownership of the Khasgi Endowments.
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3. The Trustees of the Khasgi Trust shall, as a
body, manage the Khasgi Endowments.

4, Maharani Usha Devi shall, as in the past, have
the liberty to nominate two persons as trustees of the
Khasgi Trust. At present her two nominees Mr. Satish
Malhotra and Hon'ble Justice P.D.Mule (Retd.) are the
Trustee.

5. In addition to the trustees appointed under the
Trust Deed dated 27.06.1962, His Excellency the
Governor of Madhya Pradesh is requested to be the
Patron and is further requested to appoint two eminent
non-political and non-governmental citizens of Indore
with unblemished record of public service as trustees.

6. This Court appoints Smt. Sumitra Mahajan,
Member of Parliament, Lok Sabha in person and not
ex-officio Shri A K. Chitale, Senior Advocate, Shri
Yashwant Rao s/o Prince Richard @ Shivajirao Holkar
and Shri Ranjeet Malhotra S/o Shri Satish Chandra
Malhotra as trustees, subject to their accepting
responsibilities of this office and for effective working
of'the trust Collector, Indore in place of Superintending
Engineer(Building & Roads) as Nominee of the State
Government. Thus, after reconstitution the Board of
Trustees subject to their acceptance shall be as under:-

(I)  Smt. Usharaje Malhotra -President.
(i)  Shri Satish Chandra Malhotra.

(i)  Hon'ble Justice P.D. Mule, (Retd.).
(iv)  Shri AK. Chitale, Senior Advocate.

(v) Smt. Sumitra Mahajan, Member of
Parliament, Indore.

(vi)  Shri Yashwantrao S/o Prince Richard
@ Shivajirao Holkar.

(vi)) Revenue Commissioner, Indore, Ex-
officio.

(viii)  Collector, Indore.

(ix) Shri B.J. Heerji, Representative of
Union of India.

7. Henceforth the named trustees by majority
shall be at liberty to appoint trustee in case vacancy
arises.
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8. The religious properties comprised in the Khasgi
Endowments shall never be sold.

9. If there is pressing need of selling or leasing
any part of the Khasgi Endowments which is not being
used or which is not capable of being used for actual
religious purpose (hereinafter called "general
properties") it may be sold or leased only by a unanimous
resolution of the Trustees. The procedure followed for the
sale shall be transparent and shall be laid down by a
resolution of the Trustees passed at a formal meeting of
the Trust at which the proposed sale shall be a specific
item of the agenda.

10. Maharani Usha Devi and Shri Satish Chandra
Malhotra have been providing financial support to the
Khasgi Trust in the past. They are free and are requested
to continue to provide such financial support as they
wish, in future also.

11. Clause 10 of the Trust deed provides that the
Settlor in her capacity as president of the Trust shall be
entitled to appoint any person as her duly constituted
Attorney, to do all acts, deeds and things of ministerial
nature. The Trustees may appoint a Secretary by a
special resolution and confer on him such powers and
authorities as the Trustees may deem fit. 12. The State
Government has so far been providing a fixed sum of
Rs.2,91,000/-per year to the Khasgi Trust. This amount
was fixed on the basis of Budget of Holkar State of the
year 1947-48 for charities. This amount is now no
longer adequate. The State Government shall
henceforth shall make a provision in the budget for
Khasgi Trust which should not be less then one crore
every year keeping in view the maintenance of valuable
properties of the trust and the fact that a sum of Rs.2.91
lac was fixed in the year 1947-48. This payment must
be made well before 31" March of every year. 13.
Though the fixed annuity of the State Government is
only of Rs.2,91,000/-, the State Government has
appointed a retired State Government Officer on a
monthly remuneration of Rs.30,000/-, that is
Rs.3,60,000/- per year, as Officer on Special Duty. This
remuneration is being paid from funds of the Khasgi
Trust. This payment by the Khasgi Trust must be and is
stopped by the end of this year. This office of the Officer
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on Special Duty and the payment may be continued
only if (a) the State Government bears the financial
burden and assigns specific duties and responsibilities
to the Officer on Special Duty and (b) the trustees of
Khasgi Trust accept such an Officer on Special Duty.

14. Since the issue has been raised by the Member of
Parliament, a hope is expressed that she will provide at
least Rs.5,00,000/- per year to the Khasgi Trust well
before 31" March of every year from the funds of
Member of Parliament. A copy of this order may be sent
by the Registrar to her.

15. The revenue and municipal records regarding the
Khasgi Endowments may be got corrected and entered
in the name of the Khasgi Trust. 16. The Trustees may
request the Indian Institute of Management, Indore to
study the present system of management of the Khasgi
Endowments and suggest improvements.

17. The earlier transactions of transfer by the Trust
which were supported by proceedings of the trustees
shall not be reopened.

18. Audit of the accounts of the Khasgi Trust shall
be got done by the present auditors Messrs R.D. Joshi &
Company. The State Government may get a second
audit conducted by independent recognized chartered
accountants but their fee and cost shall be borne by the
State Government.

19. The meeting of the Trust shall be held on
regular basis and at least once in three months. To give
immediate effect, Collector, Indore is requested to hold
the first meeting at his Office forthwith. So that
reconstituted Board of Trustees of petitioners Trust
become functional and consent can be obtained from
the Trustees appointed under the orders of this Court.

29.  For safety, preservation and management of jewellery
and ornaments in temples and other places of the Khasgi Trust,
the following directions are given:

1. Detailed lists may be made of gold, silver and
precious stone jewellery, ornaments, Puja implements,
Murtis and ancient idols and things, monuments and
sculptures in temples and other places in Khasgi
Endowment (hereinafter called the "Khasgi Trust
Precious Articles");
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2. These lists may be converted into proper bound
and paged register/s;
3. For preparing these lists and the register/s, the

Secretary or his representative and a responsible officer
of Khasgi Trust should visit the various places where
the Khasgi Trust Precious Articles are kept.

4. Panchnamas may be made of the Khasgi Trust
Precious Articles at every place, dated and attested by at
least two Panchas, one of whom should be a Government
approved jewellery valuer;

5. The Collector in whose jurisdiction the Khasgi
Trust Precious Articles are located may be requested to
depute an officer of his Collectorate to be present at the
time of preparation of the Panchnama. If a Collector
outside Madhya Pradesh does not, cannot or refuses to
depute an officer, the procedure indicated earlier may
nevertheless be carried out.

6. Valuation may be done of the Khasgi Trust
Precious Articles by the government approved jewellery
valuer.

7. After the Panchnamas are made, the Khasgi
Trust Precious Articles may be kept in a bank locker or
in a Godrej Safe embedded in the temple or other places
atasafe location not accessible to public.

8. Access to the Khasgi Trust Precious Articles
may be provided only jointly to (a) the local Pujari or
Manager of the temple or other place and (b) a person
specially authorized by the Trustees and only on the
occasion of Pujas, ceremonies or other occasions
according to past practice.

9. Lists of the Khasgi Trust Precious Articles may
be placed before the trustees and their further
resolutions for safety, preservation and management
the Khasgi Trust Precious Articles may be obtained and
followed at all times.

10. The Trustees may lay down proper procedure
and pass resolutions in order to facilitate the removal of
the Khasgi Trust jewellery on special occasions for
Pujas and ceremonies and putting them back safely.

11. Photographs of every individual item of
Khasgi Trust Precious Articles at appropriate angles
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may be taken and put in the safes where the Khasgi
Trust Precious Articles would be kept and in the
permanent record about the Khasgi Trust Precious
Articles. These photographs may be signed by the
person making the Panchnamas and the Panchas and
put in sealed covers and the sealed covers may be
similarly signed and dated.

12. This exercise shall be completed within three
months.

30.  Properties of Khasgi Trust are situated at a large number
of locations. Some of these properties may be capable of
yielding income or higher income. The Trustees may carry out
inspection of the properties and make a report about better
exploitation of their potential for earning maximum possible
income. The trustees of the Khasgi Trust should thereafter take
all possible steps for increasing income, without selling the
properties.

31.  So far as two impugned orders concerned, this Court
finds are as under:-

(a) these two officers do not have any judicial
power;

(b) they have purported to exercise judicial
power in passing the impugned orders;

(©) the impugned orders have been passed without
compliance with principles of natural justice;

(d) section 26 of the Madhya Pradesh Public
Trusts Act contemplates a reference to the court in the
event of a dispute requiring adjudication;

(e) the impugned orders were never communicated
to the petitionerss and the other trustees.

32.  Since the impugned orders Annexure P/1 & P 23 are
without jurisdiction, therefore, the same stand quashed. Petition
stands allowed with the direction herein above. Parties are given
liberty to seek directions of this court in case of need. Copy of
the order be given to the parties for immediate compliance."

The aforesaid judgment delivered by the learned Single Judge is under
challenge in the present writ appeal.

37. In the connected writ appeal i.e. W.A. No.135/2014, the order dated
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03.12.2013 passed in W.P. N0.5372/2010 is under challenge. The order dated
03.12.2013 reads as under:-

"Petitioner by G.M. Chaphekar, senior advocate with
Shri V. Bhargav, advocate.

Respondents by Smt. Vinita Phaye, Government
advocate.

The prayer in the petition is to direct the respondents to
correct revenue entries by deleting the name of the Collector as
manager and entering the name of the petitioner / trust as
Bhumiswami of the lands of the Temples and the Devsthan in
the list Annexure P-4.

The grievance of the petitioner / trust is that in the
revenue record the name of the Collector has been mentioned as
manager of the lands and Temples which is owned by the
petitioner / trust. Since, the detailed direction has been issued by
this Court in W.P. No.11618/2012 decided on28.11.2013
wherein this Court has directed that the petitioner / trust shall
remain owner of the trust for better management.

In view of this, this petition is allowed with a direction
to the revenue authorities to correct the record as directed by this
Corut vide order dated 28.11.12013 in W.P. No.11618/2012.

With the aforesaid, petition stands disposed of."

Both the writ appeals are connected writ appeals arising out of same cause
of action and in the Public Interest Litigation Writ Petition also subject matter is
same and a prayer has been for conducting an investigation by the Central Bureau
of Investigation besides other reliefs.

38. Heard learned counsel for the parties at length and perused the record. The
appellant before this Court, the State of Madhya Pradesh, is aggrieved by the order
dated 28.11.2013 passed by the learned Single Judge in W.P. No.11618/2012.

39. Shri P.K. Saxena, learned senior counsel along with Shri Rishi Tiwari,
advocate has argued before this Court that the learned Single Judge has erred in
law and facts in setting aside the order dated 05.11.2012 passed by the Collector as
well as the order dated 30.11.2012 passed by the Registrar, Public Trust on the
ground that the principles of natural justice and fair play were not followed. He
has also argued that the learned Single Judge has erred in law and facts in holding
that the Khasgi properties were private properties and the State Government did
not lay its claim even in the year 1949 when the letter dated 06.05.1949 was
written settling the claim of Maharaja for inclusion of Khasgi endowment in the
inventories of private properties submitted in pursuance to Article 12 of the
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Madhya Union Covenant wherein the Trust has categorically stated that it was
formed only to administer the properties, which has already lapsed for all times in the
State Government (Madhya Bharat Government thereafter the M.P. Government).
He has further contended that appointment of trustees by Maharaja do not in any
way change the nature of the right qua Khasgi properties.

40. Shri Saxena has also argued that the learned Single Judge has erred in law
and facts in wrongly holding that the trustees were empowered for leasing or
otherwise transferring the title of the Trust properties. He has also argued that the
Writ Court has also taken into account the letter dated 16.06.1969 and has
wrongly held that the Trust is having power to transfer the Trust properties. He has
further argued that the Writ Court has not considered the reply of the State
Government in respect of the aforesaid aspect wherein it was categorically stated
that the letter dated 13.06.1969 was only a D.O. letter, which do not in any way
give recognition of the Government with respect to the sale of the properties
because the properties were under the absolute ownership of the Government and
a cabinet decision was required for transferring the properties.

41]. It has further been contended that Shri M.P. Shrivastava was also a trustee,
and therefore, such kind of D.O. letter authorizing the sale of land by the Trust
itself was contrary to the various clauses of trust deed and was having no legal
sanctity. It has been contended that the learned Single Judge has failed to consider
that the Trust was formed only for maintenance, upkeep and preservation of the
Trust properties more particularly, as described in Part - B, the trustees were not
entitled to sell the Trust property not even by virtue of any resolution and the net
effectis thatall deeds of transfer are void ab initio.

42. Another ground has been raised stating that the Writ Court has miserably
failed to consider that the Trust was validly created, and therefore, founder as well
as the trustees were bound to act as per the intention of the Trust and any deviation
from the declared purpose of the Trust amounted to breach of the Trust and it was
an act of treason, and therefore, the Collector was justified in taking action in
accordance with law in respect of sale of Trust properties.

43. It has been further argued that the Writ Court has failed to consider that the
Covenant of 1948 and the Instrument of 1949 and before formation of trust deed
in the year 1962, the M.P. Land Revenue Code, 1954 came into force and as per
Section 57 of the M.P. Land Revenue Code, 1954, all the properties vested in the
State Government, and therefore, as per the covenant and the M.P. Land Revenue
Code, 1954, the properties were the exclusive properties under the ownership of
the State and no sale of any kind could have taken place in the matter as has been
done by the Trust. Shri Saxena has further contended that the learned Single Judge
has failed to consider that it is a settled principle of law that once the trust is
created with certain objects, no one has the power to delete any of its objects. In
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the present the Supplementary Deed of 1972 has the effect of deleting the main
object of the Trust, and therefore, the action of the learned Single Judge in
validating the sale, which took place in the matter, is certainly bad law.

44. It has been further contended that the learned Single Judge has failed to
see that the supplementary trust deed had no sanctity in the eyes of law. The trust
deed was not permitted by any Civil Court, and therefore, as in the original trust
deed there was no power of sale, by taking shelter of the supplementary trust deed,
sale could not be effected specially in light of the fact that the property in question
was the property under the exclusive ownership of the State of Madhya Pradesh. It
has been contended that the Supplementary Trust Deed of 1972 is in fact not a
supplementary trust deed because it changes the basic nature of the original deed
of 1962, and therefore, the supplementary deed was invalid having no legal
sanctity nor any legal character in the eyes of law.

45.  Ithasbeen further argued that the trustees could not have sold the property
of the Trust keeping in view Section 47 of the Indian Trust Act, 1882. In the Trust
Deed of 1962 or the Amendment of 1972 does not provide for delegation of power
and in the present case, the power was delegated to a stranger to dispose of the
property of the Trust and the learned Single Judge has erred in law and facts in
allowing the writ petition by quashing the order passed by the Collector. It has
been contended that the Khasgi endowments are of religious nature and are
heritage properties, and therefore, the State Government has every right and
power to interfere with the sale transactions as the trustees were not acting as per
the duties so bestowed upon them and as per the Trust Deed of 1962.

46. Ithas been further contended by Shri Saxena that the findings arrived at by
the learned Single Judge in paragraph-25 are perverse and they are beyond the
jurisdiction of the Writ Court, and therefore, deserves to be set aside. He has
further argued that the learned Single Judge has given a finding that Khasgi Trust
shall continue to manage Khasgi endowments. He has stated that the same was not
the subject matter of the dispute, the dispute was that certain heritage properties
were being sold away in shady and unlawful manner and a third party right was
being created and in those circumstances, the Collector came into picture and has
directed that the name of the State Government be written in the Bhumiswami
column of the revenue record with a clear endowment of non-transferable, and
therefore, the learned Single Judge has erred in law and in facts in fact drafting a
trust deed which not the prayer made in the original writ petition. He has further
argued that the learned Single Judge was jurisdictionally incompetent to draft a
trust deed and to constitute Board of Trustees. He has argued that keeping in view
the power of the Registrar, as per Section 25 of the M.P. Public Trust Act, 1951 by
no stretch of imagination, a trust deed can be drafted by a Writ Court in exercise of
writjurisdiction under Article 226 of the Constitution of India.
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47. It has also been argued that the learned Single has failed to take notice of
the fact that earlier also the Trust has applied for grant of permission under Section
14 of'the M.P. Public Trust Act, 1951 for sale of properties and the permission was
rejected vide order dated 14.12.2005. The order dated 14.12.2005 was not
challenged before any forum which impliedly means that the Trust has accepted
that the provisions of M.P. Public Trust Act, 1951 are applicable and in those
circumstances, the transactions made by the Trust in respect of the heritage
properties were certainly bad in law. The learned Single Judge has ignored this
vital aspect of the case. Learned senior counsel has argued that the Writ Court has
erred in law and facts in holding that there was adequate administrative set up in
the Trust and on the basis certain reports, which were filed before the learned
Single Judge without there being pleadings in support of the same or the
amendment to writ petition, the reports prepared by the petitioner were believed,
and therefore, the learned Single Judge has erred in law and facts in delivering the
judgment contrary to the pleadings.

48.  Ithas been further contended that the learned Single Judge has taken into
account the documents filed along with the list of the documents showing the
expenditure and income of the Trust. It has been stated that the documents were
being scrutinized by the Registrar, Public Trust which were prepared by private
auditor and without waiting for the proceedings to be completed before the
Registrar, the documents prepared unilaterally by the Trust were accepted by the
learned Single Judge, hence, the judgment delivered by the learned Single Judge
is bad in law and deserves to be set aside. It has been argued that the learned Single
Judge has given a finding that the State Government cannot and should not
undertake the task of management and the manner of the formation of the Trust
and the Trust shall not be liable for any modification and change by any legislation
so made by the Central Government or the State Government. He has stated that
the learned Single Judge himself has constituted a fresh trust deed by
incorporating several clauses which was beyond the scope and jurisdiction
conferred upon the Court by virtue of Article 226 of the Constitution of India. It
has been stated that the direction of the learned Single Judge that the State
Government shall not claim ownership of Khasgi endowment is also bad in law
because it is the State of Madhya Pradesh which having title of the property in
question. The Khasgi properties had lapsed for all time in the State Government
(United State of Madhya Bharat) thereafter, in the Madhya Pradesh with the
signing of the covenant in the year 1948 itself and till creation of the Trust in the
year 1962, the same was managed by the Religious Endowment Department of
the Government. It has been stated that the Trust was formed with the purpose to
maintain, upkeep and preservation of the Khasgi endowment. The trust deed also
made it very clear that endowment in the Trust Deed of the year 1962 was very
clear on the subject that the Trust could not have sold the properties by subsequent
resolution / subsequent amendment.



I.LL.R.[2020]M.P. State of M.P. Vs. Khasgi (Devi Ahilya Bai Holkar Charities) Trust, Indore (DB) 2559

49. It has further been argued that the Writ Court has failed to consider that
only the Civil Court has power to direct changes in the trust deed in the spirit of
Doctrine of Cy pres, which implies that the original intents of the founder should
not fail. It has been contended that the directions given by the learned Single
Judge for appointment of various persons as trustees is bad in law and is beyond
the jurisdiction so vested under Article 226 of the Constitution of India as it has
virtually changed the nature of the trust deed. It has been argued that the directions
with respect to sale of property or leasing out any part of the Khasgi endowment
by way unanimous resolution in (sic: is) bad in law because it runs counter to the
very moto for which the Trust was formed i.e., to upkeep, preserve and maintain
the Khasgi endowment.

50. It has further been argued that the direction given by the learned Single
Judge to appoint a Secretary and to confer power upon him and the authority, as
deems fit, also runs counter to the trust deed particularly Clause - 10 of the trust
deed. Clause - 10 of the Trust Deed provides that it is the Settlor who has to
appoint any person as the duly constituted attorney to do ministerial act, there is
no provision in the trust deed for appointment of any Secretary, and therefore,
such a direction given by the learned Single Judge is bad in law.

51. It has further been contended that it is the cardinal principle of law that
original registered trust deed cannot be washed of by subsequent change in the
trust deed which was not intended in the original trust deed. It has been aruged that
the directions given by the learned Single Judge to the State of Madhya Pradesh
for making a provision of rupees one crore for maintenance of the properties of the
Trust is bad in law as the same runs counter to the trust deed and the learned Single
Judge was not having jurisdiction to pass such an order which runs counter and
disturbs the very essence of the trust deed. It in fact amounts to unwarranted
exercise of power conferred under Article 226 of the Constitution of India.

52. Shri Saxena has also argued before this Court that a letter was written by
Smt. Sumitra Mahajan, Ex Member of Parliament, to the Chief Minister of the
State of Madhya Pradesh informing him about the sale of the Trust properties and
the office of the Chief Minister has directed the Commissioner, Indore and the
Collector, Indore to take action in accordance with law. He has argued that Smt.
Sumitra Mahajan was not the party to the writ petition and the learned Single
Judge has directed the Member of Parliament to pay a sum of Rs.5,00,000/- per
year to the Trust before 31st March every year from the funds of the Member of
the Prliament (sic: Parliament). Such a direction passed against a person without
making him party to the /is is certainly bad in law.

53. It has further been argued that the direction given by the learned Single
Judge that the name of Khasgi endowment be recorded in the revenue and
municipal record is bad in law as the same could not have been done without there



2560 State of M.P. Vs. Khasgi (Devi Ahilya Bai Holkar Charities) Trust, Indore (DB) I.L.R.[2020]M.P.

being a judgment and decree from any Civil Court. The Trust is certainly not the
titleholder of the properties and it is the State of Madhya Pradesh which is having
title of the properties, and therefore, the direction given by the learned Single
Judge is absolutely against all canons of law.

54. It has also been argued that direction given by the learned Single Judge for
non-opening of all earlier transaction of sale made by the Trust is bad in law
because by giving the aforesaid direction all illegal proceedings which were
undertaken by the trustees and the various officers acting on behalf of the Trust
have been legalized. It has been contended that such a direction is bad in law as it
completely overlooks the proceedings which were pending before the Registrar
regarding the transactions made by the representatives of the Trust. It has been
stated that such a finding, being beyond the record, is bad in law and deserves to be
setaside.

55. Shri Saxena has also argued before this Court that the direction of the
learned Single Judge that the audit of the account of the Trust shall be done by the
auditor of the Trust is bad in law. He has stated that the Writ Court has completely
overlooked the fact that the audit of the account was already being carried out by
the Joint Director, Tresury (sic: Treasury) and Account Office, and therefore,
issuing a direction for carrying out audit by private auditor is bad in law and such
an arbitrary order deserves to be set aside by this Court.

56. It has been argued that the learned Single Judge has given a direction
regarding preservation and management of jewellery of the temple of the Khasgi
Trust and such direction indicates that the learned Single Judge did not appreciate
the real controversy which was before him. The real controversy was that the
Trust is on a selling spree and is selling out Trust properties. He has argued that
directions given in paragraph - 29 are perverse and are in exercise of such
jurisdiction which was not the subject matter of /is before this Court.

57. Another ground has been raised by the State of Madhya Pradesh stating
that the findings of the learned Single Judge that the Collector and Registrar do
not have any judicial power or power so as to pass the impugned orders is bad in
law because the order was passed by the Collector as Head of the District
Administration and the Registrar has passed the order as competent authority
under the M.P. Public Trust Act, 1951. The orders were passed after following the
principles of natural justice and fair play. The order were in consonance with the
statutory provisions and they were as measure to protect the properties from being
alienated. He has also argued that the learned Single Judge ought to have held that
the Trust and the trustees were responsible towards the State Government to
explain the deeds and action undertaken by the trustees and were duty bound to
participate in co-operating with the inquiry which was being held in the matter,
however, on the contrary, the Writ Court has passed an order treating the orders



I.LL.R.[2020]M.P. State of M.P. Vs. Khasgi (Devi Ahilya Bai Holkar Charities) Trust, Indore (DB) 2561

passed by the Collector and Registrar as final orders, and therefore, the order
passed by the learned Single Judge deserves to be set aside.

58. It has also been argued that in light of various directions given by the
learned Single Judge, it appears that the learned Single Judge usurped the power
and jurisdiction not vested in him and has acted as a Registrar as provided under
Section 25 of the M.P. Public Trust Act, 1951 and also the jurisdiction of the Civil
Court, as provided under Section 27 of the M.P. Public Trust Act, 1951. Shri
Saxena has argued that the Trust property was sold by the trustees for peanuts, for
personal gains by playing a fraud and the matter deserves a probe by Economic
Offences Wing by registering a First Information Report. He has also argued thata
committee should be constituted for the purposes of conducting an inquiry into
the affairs of the Trust under the Chairmanship of the Chief Secretary and it is
bounden duty of this Court to save the historical monuments like temple, ghats
and other properties which are under the absolute ownership of the State of
Madhya Pradesh.

59. Shri Saxena has placed reliance upon a judgment delivered in the case of
The State of Madhya Pradesh v/s Maharani Usha Devi reported in (2015) 8 SCC
672. Heavy reliance has been placed upon paragraphs - 27, 29 and 31. He has
argued before this Court that property in question, prior to the covenant, was
under the ownership of the Ruler but once a covenant is entered into, the
Government has taken over all the properties except those which the Government
recognizes as the private properties of the Ruler. In case of properties under the
Khasgi Trust, the State of Madhya Pradesh, being the successor State, is the
titleholder of the properties and in light of judgment delivered by the Hon'ble
Supreme Court, the learned Single Judge was not having power to decide the writ
petition keeping in view the specific bar as provided under Article 363 of the
Constitution of India.

60. He has also placed reliance upon a judgment delivered in the case of
Draupadi Devi & Others v/s Union of India & Others reported in (2004) 11 SCC
425. Paragraph - 43 and 44 of the aforesaid judgment read as under:-

"43.  Therule that cession of territory by one State to another
is an act of State and the subjects of the former State may
enforce only those rights which the new sovereign recognises
has been accepted by this Court. [See in this connection: M/s
Dalmia Dadri Cement Co. Ltd. V. The Commissioner of
Income-tax (supra) ; Jagannath Agarwala v. State of Orissa
(supra); Promod Chandra Deb and Others v. The State of Orissa
and_Others and The State of Saurashtra v. Jamadar Mohamad
Abdulla and Others (supra).

44, Applying the law as laid down in Vora Fiddali (supra) it
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appears to us that the contention of the State of Punjab and the
Union of India must be upheld. The Maharaja of Kapurthala was
an independent sovereign Ruler. To merge or not to merge with the
Dominion of India was a political decision taken by him and the
instrument of accession dated 16.8.1947 was, without doubt, an
act of State. So was the covenant dated 5.5.1948. By the covenant
all rights, authority and jurisdiction of the erstwhile Rulers were
vested in the Patiala and East Punjab States Union and all assets
and liabilities of the covenanting States became the assets and
liabilities of the Union, PEPSU. It is only Article XII which
ensured certain rights to the Ruler with regard to full ownership,
use and enjoyment of all private properties (as distinct from State
properties) belonging to him on the date of his making over the
administration of the State to the Raj Pramukh. Consequently, he
was also required to furnish to the Raj Pramukh, before the
deadline, an inventory of all the immovable properties, securities
and cash balances held by him as such private property. This was
obviously done so that the Government of India could ascertain
the correctness of the claim. No doubt, clause (3) of Article XII
provides that a dispute arising as to whether any item of
property was the private property of the Ruler or State property
was referable to a nominee of the Government of India and such
nominee's decision would be final and binding on all the parties
concerned, provided that such dispute was to be referred by the
deadline of 31.12.1948. Interpreting this clause, the learned
Single Judge took the view that under the treaty the Government
of India could not unilaterally refuse to recognise any property
as private property of the Ruler, and, if it did, it was obliged to
refer it to the person contemplated by clause (3). Failure to do so
would imply recognition of the claim as to private property. In
our view, this reasoning of the learned Single Judge was
erroneous on two counts. In the first place, this interpretation
ignores the true nature of the covenant. The covenant is a
political document resulting from an act of State. Once the
Government of India decides to take over all the properties of
the Ruler, except the properties which it recognises as private
properties, there is no question of implied recognition of any
property as private property. On the other hand, this clause of
the covenant merely means that, if the Ruler of the covenanting
State claimed property to be his private property and the
Government of India did not agree, it was open to the Ruler to
have this issue decided in the manner contemplated by clause
(3). Clause (3) of Article XII does not mean that the
Government was obliged to refer to the dispute upon its failure
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to recognise it as private property. Secondly, the dispute as to
whether a particular property was or was not recognised as
private property of the Ruler was itself a dispute arising out of
the terms of the covenant and, therefore, not adjudicable by
municipal courts as being beyond the jurisdiction of the
municipal courts by reason of Article 363 of the Constitution of
India. "

His contention is that in light of the aforesaid judgment, once as per the
covenant the property was not the private property of the Maharaja and it was
declared to be the property of the Madhya Bharat State (now State of Madhya
Pradesh), the writ petition was certainly not at all maintainable.

61. Shri Saxena has also placed reliance upon a judgment delivered in the case
of Manohar Lalv/s Ugrasen & Others reported in (2010) 11 SCC 55. Paragraphs -
30to 34 of the aforesaid judgment reads as under:-

"30. InMessrs. Trojan & Co.Vs. RM.N.N. Nagappa Chettiar
AIR 1953 SC 235, this Court considered the issue as to whether
relief not asked for by a party could be granted and that too
without having proper pleadings. The Court held as under:

"It is well settled that the decision of a case cannot be
based on grounds outside the pleadings of the parties
and it is the case pleaded that has to be found. Without
an amendment of the plaint, the Court was not entitled
to grant the relief not asked for and no prayer was ever
made to amend the plaint so as to incorporate in it an
alternative case."

31. Asimilar view has been re-iterated by this Court in Krishna
Priya Ganguly etc.etc. Vs. University of Lucknow & Ors. etc. AIR
1984 SC 186; and Om Prakash & Ors. Vs. Ram Kumar & Ors.,
AIR 1991 SC 409, observing that a party cannot be granted a relief
whichis notclaimed.

32. Dealing with the same issue, this Court in Bharat Amratlal
Kothari Vs. Dosukhan Samadkhan Sindhi & Ors., AIR 2010 SC
475 held:

"Though the Court has very wide discretion in granting
relief, the court, however, cannot, ignoring and keeping
aside the norms and principles governing grant of relief,
grantareliefnot even prayed for by the petitioner."

33. In Fertilizer Corporation of India Ltd. & Anr. Vs. Sarat
Chandra Rath & Ors., AIR 1996 SC 2744, this Court held that "the
High Court ought not to have granted reliefs to the respondents
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which they had not even prayed for."

34. In view of the above, law on the issue can be summarised
that the Court cannot grant a relief which has not been specifically
prayed by the parties. The instant case requires to be examined in
the light of the aforesaid certain legal propositions."

The contention of learned senior counsel is that the learned Single Judge
has granted relief, which was not prayed for and by no stretch of imagination, a
relief could have been granted to a party without a prayer that too without proper
pleadings. He has argued that the learned Single Judge has granted various reliefs
which were never prayed for, the learned Single Judge has drafted a fresh trust
deed which was not the matter of dispute, and therefore, the order passed by the
learned Single Judge deserves to be set aside.

62.  Reliance has also been placed upon a judgment delivered in the case of
Janardha Reddy & Others v/s The State of Hyderabad & Others reported in AIR
(38) 1951 SC217. Paragraph - 26 of the aforesaid judgment reads as under:-

"26. It is well settled that if a court acts without juris- diction, its
decision can be challenged in the same way as it would have
been challenged if it had acted with jurisdic- tion, i.e., an appeal
would lie to the court to which it would lie if its order was with
jurisdiction. [See Ranjit Misser v. Ramudar Singh (1);
Bandiram Mookerjee v. Purna Chandra Roy C); Wajuddi
Pramanik v. Md. Balaki Moral(3); and Kalipada Karmorkar v.
Sekher Bashini Dasya(4)]. There- fore, the High Court at
Hyderabad had jurisdiction to hear and decide the appeal in this
case. In view of this fact, the deprivation of life or liberty, upon
which the case of the petitioners is founded, has been brought
about in accordance with a procedure established by law, and
their present detention cannot be held to be invalid."

63.  Reliance has also been placed upon a judgment delivered in the case of
Puran Singh & Others v/s State of Punjab & Others reported in (1996) 2 SCC
205. Paragraphs- 5,6, 10, 11 and 12 read as under:-

5. The question with which we are concerned is as to whether
the aforesaid provisions made under Order 22 of the code are
applicable to proceedings under Articles 226 and 227 of the
constitution. Prior to the introduction of an explanation by Civil
Procedure code (Amendment) Act 1976, Section 141 of the
Code was as follows:

"141. Miscellaneous proceedings-The procedure
provided in this Code in regard to suits shall be followed,
as far as it can be made applicable, in all proceedings in



I.LL.R.[2020]M.P. State of M.P. Vs. Khasgi (Devi Ahilya Bai Holkar Charities) Trust, Indore (DB) 2565

any Court of civil jurisdiction."”

The explanation which was added by the aforesaid
AmendingAct said:

"Explanation - In this section, the expression
"proceedings" includes proceedings under Order IX,
but does not include any proceeding under Article 226
of the Constitution."

There was controversy between different courts as to
whether the different provisions of the Code shall be applicable
even to writ proceedings under Articles 226 and 227 of the
Constitution. Some High Courts held that writ proceedings
before the High Court shall be deemed to be proceedings "in any
court of civil jurisdiction" within the meaning of Section 141 of
the Code. (Ibrahimbhai v. State, AIR 1968 Gujarat 202;
Panchayat Officer v. Jai Narain, AIR 1967 All. 334; Krishanlal
Sadhu v. State, AIR 1967 Cal. 275; Sona Ram Ranga Ram v.
Central Government, AIR 1963 Punjab 510; A. Adinarayana v.
State of Andhra Pradesh, AIR 1958 Andhra Pradesh 16).
However, in another set of cases, it was held that writ
proceeding being a proceeding of a special nature and not one
being in a court of civil jurisdiction Section 141 of the Code was
not applicable. (Bhagwan Singh v. Additional Director
Consolidation, AIR 1968 Punjab 360; Chandmal v. State, AIR
1968 Rajasthan 20; K.B.Mfg.Co. v. Sales Tax Commissioner,
AIR 1965 All. 517; Ramchand v. Anandlal, AIR 1962 Gujarat
21; Messers Bharat Board Mills v. Regional Provident Fund
Commissioner and Others, AIR 1957 Cal. 702).

06. Even before the introduction of the explanation to Section
141 of the Code, this Court had occasion to examine the scope
of the said Section in the case of Babubhai Muljibhai Patel v.
Nandlal Khodidas Barot and others, AIR 1974 SC 2105 =
(1975)2 SCR 71. It was said:

"It is not necessary for this case to express an opinion
on the point as to whether the various provisions of the
Code of Civil Procedure apply to petitions under
Article 226 of the Constitution. Section 141 of the
Code, to which reference has been made, makes it clear
that the provisions of the Code in regard to suits shall be
followed in all proceedings in any court of civil
jurisdiction as far as it can be made applicable. The
words "as far as it can be made applicable" make it clear
that, in applying the various provisions of the Code to
proceedings other than those of a suit, the court must




2566 State of M.P. Vs. Khasgi (Devi Ahilya Bai Holkar Charities) Trust, Indore (DB) I.L.R.[2020]M.P.

take into account the nature of those proceedings and
the relief sought. The object of Article 226 is to provide
a quick and inexpensive remedy to aggrieved parties.
Power has consequently been vested in the High Court
to issue to any person or authority, including in
appropriate cases any government, within the
jurisdiction of the High Court, orders or writs,
including writs in the nature of habeas corpus,
mandamus, prohibition, quo warrant and certiorari. Itis
plain that if the procedure of a suit had also to be
adhered to in the case of writ petition, the entire purpose
of having a quick and inexpensive remedy would be
defeated. A writ petition under Article 226, it needs to
be emphasised, is essentially different from a suit and it
would be incorrect to assimilate and incorporate the
procedure of a suit into the proceedings of a petition
under Article 226."

It can be said that in the judgment aforesaid, this Court
expressed the view that merely on basis of Section 141 of the
code it was not necessary to adhere to the procedure of a quit in
writ petitions, because in many cases the sole object of writ
jurisdiction to provide quick and inexpensive remedy to the
person who invokes which jurisdiction is likely to be defeated.
A Constitution Bench of'this Court in the case of State of U.P. vs.
Vijay Anand, AIR SC 1963 946 said as follows:-

"It is, therefore, clear from the nature of the power
conferred under Art. 226 of the Constitution and the
decisions on the subject that the High Court in exercise
of'its power under Art. 226 of the Constitution exercises
original jurisdiction, though the said jurisdiction shall
not be confused with the ordinary civil jurisdiction of
the High Court. This jurisdiction, though original in
character as contrasted with its appellate and revisional
jurisdictions, is exercisable throughout the territories in
relation to which it exercises jurisdiction and may, for
convenience, be described as extraordinary original
jurisdiction."

10.  On a plain reading, Section 141 of the Code provides
that the procedure provided in the said Code in regard to suits
shall be followed "as far as it can be made applicable, in all
proceedings”. In other words, it is open to make the procedure
provided in the said Code in regard to suits applicable to any
other proceeding in any court of civil jurisdiction. The
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explanation which was added is more or less in the nature of
proviso, saying that the expression "proceedings" shall not
include any proceeding under Article 226 of the Constitution.
The necessary corollary thereof shall be that it shall be open to
make applicable the procedure provided in the Code to any
proceeding in any court of civil jurisdiction except to
proceedings under Article 226 of the Constitution. Once the
proceeding under Article 226 of the Constitution has been
excluded from the expression "proceedings" occurring in
Section 141 of the Code by the explanation, how on basis of
Section 141 of the Code any procedure provided in the Code can
be made applicable to a proceeding under Article 226 of the
Constitution? In this background, how merely on basis of Writ
Rule 32 the provisions of the Code shall be applicable to writ
proceedings? Apart from that, Section 141 of the Code even in
respect of other proceedings contemplates that the procedure
provided in the Code in regard to suits shall be followed "as far
as it can be made applicable". Rule 32 of Writ Rules does not
specifically make provisions of Code applicable to petitions
under Articles 226 and 227 of the Constitution. It simply says
that in matters for which no provision has been made by those
rules, the provisions of the Code shall apply mutatis mutandis in
so far as they are not inconsistent with those rules. In the case of
Rokyaybi v. Ismail Khan, AIR 1984 Karnataka 234 in view of
Rule 39 of the Writ Proceedings Rules as framed by the
Karnataka High Court making the provisions of Code of Civil
Procedure applicable to writ proceedings and writ appeals, it
was held that the provisions of the Code were applicable to writ
proceedings and writ appeals.

11.  We have not been able to appreciate the anxiety on the
part of the different courts in judgments referred to above to
apply the provisions of the Code to Writ Proceedings on the
basis of Section 141 of the Code. When the constitution has
vested extraordinary power in the High Court under Articles
226 and 227 to issue any order, writ or direction and the power
of superintendence over all courts and tribunals throughout the
territories in relation to which such High Court is exercising
jurisdiction, the procedure for exercising such power and
jurisdiction have to be traced and found in Articles 226 and 227
itself. No useful purpose will be served by limiting the power of
the High Court by procedural provisions prescribed in the Code.
of course, on many questions, the provisions and procedures
prescribed under the Code can be taken up as guide while
exercising the power, for granting relief to persons, who have
invoked the jurisdiction of the High Court. It need not be
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impressed that different provisions and procedures under the
Code are based on well recognised principles for exercise of
discretionary power, and they are reasonable and rational. But at
the same time, it cannot be disputed that many procedures
prescribed in the said Code are responsible for delaying the
delivery of justice and causing delay in securing the remedy
available to a person who pursues such remedies. The High
Court should be left to adopt its own procedure for granting
relief to the persons concerned. The High Court is expected to
adopt a procedure which can be held to be not only reasonable
butalso expeditious.

12.  Assuchevenifitis held that Order 22 of the Code is not
applicable to writ proceedings or writ appeals, it does not mean
that the petitioner or the appellant in such writ petition or writ
appeal can ignore the death of the respondent if the right to
pursue remedy even after death of the respondent survives.
After the death of the respondent it is incumbent on the part of
the petitioner or the appellant to substitute the heirs of such
respondent within a reasonable time. For purpose of holding as
to what shall be a reasonable time, the High Court may take note
of the period prescribed under Article 120 of the Limitation Act
for substituting the heirs of the deceased defendant or the
respondent. However, there is no question of automatic
abatement of the writ proceedings. Even ifan application is filed
beyond 90 days of the death of such respondent, the Court can
take into consideration the facts and circumstances of a
particular case for purpose of condoning the delay in filing the
application for substitution of the legal representative. This
power has to be exercised on well known and settled principles
in respect of exercise of discretionary power by the High Court.
Ifthe High Court is satisfied that delay, if any, in substituting the
heirs of the deceased respondent was not intentional, and
sufficient cause has been shown for not taking the steps earlier,
the High Court can substitute the legal representative and
proceed with the hearing of the writ petition or the writ appeal,
as the case may be. At the same time the High Court has to be
conscious that after lapse of time a valuable right accrues to the
legal representative of the deceased respondent and he should
not be compelled to contest a claim which due to the inaction of
the petitioner or the appellant has become final."

Learned senior counsel has argued that the learned Single Judge has
exercised jurisdiction in the matter as if he was acting as a Civil Court and
deciding a title suit. He has stated that under Article 226 of the Constitution of
India while dealing with the writ petition, the Code of Civil Procedure is not
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applicable for deciding a title, and therefore, the judgment delivered by the
learned Single Judge deserves to be set aside.

64. Reliance has also been placed upon a judgment delivered in the case of
State of Uttar Pradesh & Others v/s Dr. Vijay Anand Maharaj reported in AIR
1963 SC946. Paragraphs - 8 and 9 of the aforesaid judgment reads as under:-

8. Even so, the appellants would not be entitled to succeed,
unless we hold, differing from the High Court, that s.11 of the
Act confers a right on the appellants to have the order of
Mehrotra, J., reviewed. We have already extracted the
provisions of a. 11. Section 11 is in two parts: the first part of the
section confers a right on a party to the proceedings under the
Principal Act to apply to the court or authority for areview of the
proceeding in the light of the provisions of the Act within 90
days from the commencement of the Act, and the second part
issues a statutory injunction on such a court or authority to
review the proceedings accordingly and to make an order as
may be necessary to give effect to the provisions of the Principal
Act, as amended by ss.2 and 4 of the Act. The first question,
therefore, is whether the order of Mehrotra, J., in an application
under Art. 226 of the Constitution was in any proceeding under
the Principal Act. Obviously a petition under Art. 226 of the
Constitution cannot be a proceeding under the Act: it is a
proceeding under the Constitution. But it is said, relying upon
certain passages in Maxwell on the Interpretation of Statutes, at
p, 68, and in Crawford on "Statutory Construction' at p. 492, that
itis the duty of the Judge "to make such construction of a statute
as shall suppress the mischief and advance the remedy," and for
that purpose the more extended meaning could be attributed to
the words so as to bring all matters fairly within the scope of
such a statute even though outside the letter, if within its spirit or
reason. But both Maxwell and Crawford administered a caution
in resorting to such a construction. Maxwell says at p.68 of his
book:

"The construction must not, of course, be strained to
include cases plainly omitted from the natural meaning
ofthe words."

Crawford says that a liberal construction does not
justify an extension of the statute's scope beyond the
contemplation of the Legislature. The fundamental and
elementary rule of construction is that the words and phrases
used by the Legislature shall be given their ordinary meaning
and shall be constructed according to the rules of grammar.
When the language is plain and unambiguous and admits of
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only one meaning, no question of construction of a statute
arises, for the Act speaks for itself. It is a well recognized rule of
construction that the meaning must be collected from the
expressed intention of the Legislature. So construed, there
cannot be two possible views on the interpretation of the first
part of the section. Learned counsel suggested that we should
read the relevant portion of the first part thus: "in any
proceedings to set aside any assessment made on the basis of the
Principal Act". To accept this argument is to rewrite the section.
While the section says that the order sought to be reviewed is
that made in a proceeding under the Principal Act, the argument
seeks to remove the qualification attached to the proceeding and
add the same to the assessment. The alternative argument,
namely, that without changing the position of the words as they
stand in the section, the expression, on the basis of" may be
substituted for the expression "under" does Dot also yield the
results expected by the learned counsel. It cannot be held with
any justification, without doing violence to the language used,
that a proceeding under Art. 226 of the Constitution is either one
under the Principal Act or on the basis of the Principal Act, for it
is a proceeding under Art. 226 of the Constitution to quash the
order on the ground that it was made in violation of the Act. An
attempt is then made to contend that a proceeding under Art. 226
of the Constitution is a continuation of the proceedings before
the Additional Collector and, therefore, the said proceedings are
proceedings under the Act. This leads us to the consideration of
the question of the scope of the proceedings under Art.226 of the
Constitution.

09. Article 226 confers a power on a High Court to issue the
writs, orders, or directions mentioned therein for the
enforcement of any of the rights conferred by Part III or for any
other purpose. This is neither an appellate nor a revisional
jurisdiction of the High Court. Though the power is not confined
to the prerogative writs issued by the English Courts, it is
modeled on the said writs mainly to enable the High Courts to
keep the subordinate tribunals within bounds. Before the
Constitution, the chartered High Court, that is, the High Courts
at Bombay, Calcutta and Mad- ras, were issuing prerogative
writs similar to those issued by the King's Bench Division,
subject to the same limitations imposed on the said. writs. In
Venkataratnam v. Secretary of State for India (1), (1) (1930)
I.L.P.. 53 Mad. 979. A division Bench of the Madras High Court,
consisting of Venkatasubba Rao and Madhavan Nair, JJ,; held
that the jurisdiction to issue a writ of certiorari was original

jurisdiction. In Ryots of Garabandha v. The Zamindar of
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Parlakimedi (1), another division Bench of the same High
Court, consisting of Leach, C. J., and Madhavan Nair J.,
considered the question again incidentally and came to the same
conclusion "and held that a writ of certiorari is issued only in
exercise of the original jurisdiction of the High Court. In
Ramayya v. State of Madras (2), a division Bench, consisting of
Govinda Menon and Ramaswami Oounder, JJ,, considered the
question whether the proceedings under Art. 226 of the
Constitution are in exercise of the original Jurisdiction or
revisional jurisdiction of the High Court, and the learned Judges
held that the power to issue writs under Art. 226 of the
Constitution is original and the jurisdiction exercised is original
jurisdiction. In Moulvi Hamid Hassan Nomani v. Banwarilal
Boy (3), the Privy Council was considering the question
whether the original civil jurisdiction which the Supreme Court
of Calcutta possessed over certain classes of persons outside the
territorial limits of that jurisdiction has been inherited by the
High Court. In that context the Judicial Committee. observed.

"It cannot be disputed that the issue of such writs is a
matter of original jurisdiction"

The Calcutta. High Court, in Budge Budge Municipality
v. Mangru (4) came to the same conclusion, namely, that the
jurisdiction exercised under Art. 226 of the Constitution is
original as distinguished from appellate or revisional
jurisdiction; but the High Court pointed out that the jurisdiction,
though original, is a special jurisdiction and should not be
confused with ordinary civil jurisdiction under the Letters
Patent. The Andhra High Court in Satyanarayanamurthi v. 1. T.
Appellate Tribunal (1) described it as an extraordinary original
jurisdiction. It is, therefore, clear from the nature of the power
conferred under Art. 226 of the Constitution and the decisions
on the subject that the High Court in exercise of its power under
Art. 226 of the Constitution exercises original jurisdiction,
though the said jurisdiction shall not be confused with the
ordinary civil jurisdiction of the High Court. This jurisdiction,
though original in character as contrasted with its appellate and
revisional jurisdictions, is exercisable throughout the territories in
relation to which it exercises jurisdiction and may. for
convenience, be described as extraordinary original jurisdiction.
Ifthat be so, it cannot be contended that a petition under Art. 226
of the Constitution is a continuation of the proceedings under
the Act.

Taking shelter of the aforesaid judgment, he has argued before this
Court that the High Court does not have any power to decide a civil suit as it was
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not exercising original writ jurisdiction to deal with a civil case, and therefore, the
learned Single Judge has erred in law and facts in holding that the Trust is the
titleholder of the property. Shri Saxena has prayed for dismissal of the writ
petition. He has further prayed that the writ appeals be allowed and the cost be
imposed upon the Trust.

65.  In the present case, Shri A.K. Chitle, learned senior counsel along with
Shri Kartik Chitle, Shri A.S. Garg, learned senior counsel along with Ms. Poorva
Mabhajan, Shri S.C. Bagadia, learned senior counsel along with Shri Vivek Patwa
and Shri Rohit Saboo, Shri Shekhar Bhargava, learned senior counsel along with
Ms. Anika Bajpai, Shri V.K. Jain, learned senior counsel along with Shri Vaibhav
Jain, Shri Kapil Sibal, learned senior counsel along with Shri Abhinav Malhotra,
Shri Shyam Diwan, learned senior counsel along with Shri Abhinav Malhotra and
Ms. Sugnadha Yadav and Shri Manoj Manav, learned counsel for the Union of
India have appeared in the matter and have argued the matter at length.

Intervenors have also been represented by Shri Sameer Saxena and Shri
Ashish Joshi.

66. Shri Kapil Sibal, learned senior counsel and Shri Shyam Diwan, learned
senior counsel have vehemently argued before this Court that the Collector, Indore
was having no jurisdiction to pass the order dated 05.11.2012 and the Registrar,
Public Trust was also jurisdictionaly incompetent to pass the order dated
30.11.2012.

67. Reliance have been placed upon several judgments delivered in the cases
of T.C. Basappa v/s T. Nagappa reported in AIR 1954 SC 440, Hari Vishnu
Kamath v/s Syed Ahmad Ishaque reported in AIR 1955 SC 233, Syed Yakoob v/s
K.S. Radhakrishnan reported in AIR 1964 SC 477, Vimla Ben Ajit Bhai Patel v/s
Vatslaben Patel reported in (2008) 4 SCC 649 and Jilubhai Khachar v/s The State
of Gujratreported in (1995) Supp. (1) SCC 596.

68.  Learned counsel for the respondents in the writ appeal have also argued
before this Court that by orders dated 05.11.2012 and 30.11.2012, the Collector
and Registrar of the State of Madhya Pradesh have held that the property in
question is under the ownership of the State of Madhya Pradesh and the Collector
has decided the issue of title without granted (sic: granting) opportunity of hearing
to the Trust and trustees. Reliance has been placed upon judgments delivered in
the cases of 4.K. Kraipak v/s Union of India reported in (1969) 2 SCC 262, S.L.
Kapoor v/s Jagmohan reported in (1980) 4 SCC 379, Sahara India (Firm) (1) v/s
CIT reported in (2008) 14 SCC 151 and Kanachur Islamic Education Trust v/s
Union of Indiareportedin (2017) 15 SCC 702.

69. It has also been argued that the letter of the Chief Secretary is the decision
of the State Government, and therefore, keeping in view the letter dated
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13.06.1969, the State is estopped by its deed and conduct in disapproving the sale
which took place in the matter. Reliance has also been placed upon judgments
delivered in the cases of Motilal Padampat v/s The State of UP reported in (1979)
2 SCC 409, Union of India v/s Godfrey Philips reported in (1985) 4 SCC 369 and
State of Bihar v/s Sunny Prakashreported in (2013) 3 SCC 559.

70. It has also been argued that Article 363 of the Constitution of India has no
applicability in the present case and reliance has been placed upon judgments
delivered in the cases of Madhav Rao Jivaji Rao Scindia v/s Union of India
reported in (1971) 1 SCC 85 and State of M.P. v/s Usha Devi reported in (2015) 8
SCC672.

71. It has also been argued before this Court that the Registrar, Public Trust
and the Collector were not competent to decide the question of title keeping view
the M.P. Public Trust, 1951 and no jurisdiction vested in the Registrar to decide
the ownership of immovable properties, and therefore, findings given by the
learned Single Judge in paragraph - 31 are correct. Reliance has also been placed
upon judgments delivered in the cases of State of Maharashtra v/s Chanderkant
reported in (1977) 1 SCC 257, Seth Chand Ratan v/s Pandit Durga Prasad
reported in (2003) 5 SCC 399, Shri Ram Mandir Trust v/s State of M. P. reported in
(2011) SCC On Line MP 275, State of Gujrat v/s Patil Raghav reported in (1969)
2 SCC 187 and Rohini Prasadv/s Kasturchandreported in (2000) 3 SCC 668.

72. It has also been argued before this Court that Union of India is a necessary
party and it should also be heard in the matter.

73. Reference has also been made to the White Paper on Indian States
published by the Government of India, Ministry of States and it has been argued
that the property in question is a Trust's property and it is not the property of the
State Government.

74. Reference has also been made to the book written by Shri V.P. Menon
titled as 'The Story of Integration of the Indian States' published in 1956 First
Edition, Chapter - 11 and the judgment delivered by the Hon'ble Supreme Court in
the case of Marthanda Varma v/s The State of Kerela reported in 2020 SCC
OnLine 569.

75. Lastly, it has been argued that power to manage Trust's properties
inherently includes the power to sale and the trustees are entitled to sell the
properties for the objective of the Trust. Reliance has been placed upon a
judgment delivered in the case of Chairman Madappa v/s M.N. Mahantha
Devarureported in AIR 1966 SC 878.

76. Lastly, it was argued that Maharani Usha Devi and her husband Shri S.C.
Malhotra are respectable citizen and they have contributed a lot towards public,



2574 State of M.P. Vs. Khasgi (Devi Ahilya Bai Holkar Charities) Trust, Indore (DB) I.L.R.[2020]M.P.

social and charitable causes in the township of Indore, they have donated huge
amount from time to time to Khasgi Trust, and therefore, the learned Single Judge
was justified in quashing the orders passed by the Collector and Registrar, Public
Trust.

77. It has been vehemently argued that the Chief Secretary of the State of
Madhya Pradesh has written a letter dated 13.06.1969 permitting the Trust to go
ahead with the sale of the property, and therefore, the State Government is
estopped from taking a contrary stand in the matter that there was no permission of
the State in respect of sale of the property.

78.  Ithas been vehemently argued by Shri Kapil Sibal and Shri Shyam Diwan,
learned senior counsel that the Registrar was not having any power under the M.P.
Public Trust Act, 1951 in the matter to pass any order.

79.  While the matter was argued, a specific question was put to Shri Shyam
Diwan, learned senior counsel i.e., whether the Indian Trust Act, 1882 and / or
M.P. Public Trust Act, 1951 and / or any other law relating to Trust shall apply in
the matter or not ? He was fair enough in stating before this Court that the
provisions of M.P. Public Trust Act, 1951 shall be applicable in the matter. Later
on Shri Kapil Sibal, after the arguments were over, has stated before this Court
that neither the Indian Trust Act, 1882 nor the M.P. Public Trust Act, 1951 is
applicable inrespect of the Trust in question.

80.  Heard learned counsel for the parties at length and perused the record. The
matter is being disposed of finally with the consent of the parties.

81.  Atthetime of Indian independence in 1947, India was divided into two sets
of territories, one under direct British rule, and the other under the suzerainty of
the British Crown with control over their internal affairs remaining in the hands of
their hereditary rulers. There were 562 Princely States, having different types of
revenue sharing arrangements with the British, often depending on their size,
population and local conditions. At the time of independence, there were several
colonial enclaves controlled by France and Portugal.

82.  The integration of Indian States into Union of India was a herculian job and
the events took place from 1947 to 1951. Shri V.P. Menon in his book titled as "'The
Story of Integration of the Indian States' has dealt with the historical aspect of
integration of Indore State in the Indian Union. Under the chapter Madhya Bharat,
the issue of integration of Indore State has been dealt with. The relevant extracts,
which are necessary to deal with the issue involved in the present case are
reproduced as under:-

"Indore, the other Important State, was founded by
Malhar Rao Holkar. He was born in 1694. his soldierly qualities
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brought him into prominence under th e Peshwa. The territories
acquired by Malhar Rao at one time stretched from the Deccan
to the Ganges. He was succeeded by his grandson, Male Rao,
who had no issue, and when he died his mother Ahalyabai came
to the throne. She was reputed to be not only an exemplary ruler
but also a model of Hindu pety. Her temple occupies a
commanding position on the crags of Maheshwar overlooking
the Narmada river. She was succeeded by Tukoji Rao Holkar.
His son, Jaswant Rao, in 1805, concluded a treaty of peace and
amity with the British Government. But further disturbances
caused and in 1718 Malhar Rao II entered into another treaty,
called the Treaty of Mandsaur, which till the transfer of power
continued to define the relations of the State with the British
Government. There had been lond spells of minority
administration under British officials by which the State had
greatly benefited.

The present Maharajah, Sir Yeshwant Rao Holkar,
started very well indeed and was noted for his progressive
views. I recall his having written a letter to the President of the
United States during the second World War stressing the
imperative need of satisfying nationalist demand in India. This
got him into his shell. Later he went to the other extreme and
joined the group which tried to evolve a 'Third Force' out of the
State. During out negotiations for accession on three subjects,
the Maharajah was certainly not helpful, but he did ultimately
accede the thereafter fully played his part. He is the only ruler,
other than the Nizam, who had the foresight to create a trust of
all his properties. After the integration of the State, he requested
the States Ministry to recognize his only daughter, Ushadevi, as
his heir. In view of his uniformly good relations with the
Government of India after his accession to the Indian Union,
and in accordance with the precedent of a former ruler
Ahalyabai, the President (on the advice of Sardar and the Prime
Minister) recognized the daughter as heir-apparent.

The future relations between Gwalior and Indore
depended largely on the choice of the capital. The Maharajah of
Gwalior, backed by his ministers, pressed the claims of
Gwalior. The Maharajah of Indore along with his ministers
insisted on Indore. In the end we decided that the summer
capital should be at Indore and the winter capital at Gwalior. The
controversy over the question of the capital is not yet settled; but
for the time being at any rate, both parties have accepted Nehru's
award that the capital shall be at Gwalior for six-and-a-half
months and at Indore for five and-a-half months.



2576 State of M.P. Vs. Khasgi (Devi Ahilya Bai Holkar Charities) Trust, Indore (DB) I.L.R.[2020]M.P.

The covenant was signed by practically all the rulers on
22 April 1948. There remained only a few estates and these were
subsequently integrated by means of agreements between the
Chiefs concerned and Rampramukh.

The Madhya Bharat Union, the largest we had formed
up to that time, comprising an area of 17,000 square miles, with
a population over 70 lakhs and a revenue of about Rs 8 crores,
was inaugurated by Nehru on 28 May 1948."

83.  The Government of India, Ministry of States published a White Paper on
Indian States printed in media by the Manager, Government of India Press, New
Delhi and published by the Manager of Publications, Delhi, 1950. Part - VII deals
with the settlement of Rulers' private properties. Paragraphs - 156 to 159 reads as
under:-

"156. The Instruments of Merger and the Covenants
establishing the various Unions of States, are in the nature of
over-all settlements with the Rulers who have executed them.
While they provide for the integration of States and for the
transfer of power from the Rulers, they also guarantee to the
Rulers privy purse, succession to gaddi, rights and privileges
and full ownership, use and enjoyment of all private properties
belonging to them, as distinct from State properties. The
position about the privy purses guaranteed or assured to the
Rulers is set out in details in Part XI. The provisions of the
Constitution bearing on the rights, privileges and dignities of
Rulers and their succession to their respective gaddis are also
explained in that Part. So far as their Private properties are
concerned, the Rulers were required to furnish by a specified
date inventories of immovable property, securities and cash
balances claimed by them as private property. The settlement of
any dispute arising in respect of the properties claimed by a
Ruler was to be by reference to an arbitrator appointed by the
Government of India.

157. Inthe past the Rulers made no distinction between private
and State property; they could freely use for personal purposes
any property owned by their respective States. With the
integration of States it became necessary to define and
demarcate clearly the private property of the Ruler. The
settlement was a difficult and delicate task calling for detailed
and patient examination of each case. As conditions and
customs differed from State to State, there were no precedents
to guide and no clear principles to follow. Each case, therefore,
had to be decided on its merits. The Government of India were
anxious that the new order in States should be ushered in in an
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atmosphere free from any controversies or bitterness arising
from any unhappy legacy of the past. A rigid and legalistic
approach would have detracted from the spirit of good-will and
accommodation in which the political complexion of the States
had been so radically altered. By and large the inventories were
settled by discussion between the representatives of the
Ministry of States, the Rulers concerned and the representatives
of the Governments of the Province or the Union as the case
may be. The procedure generally adopted was that after the
inventories had been received and scrutinised by the Provincial
or the Union Government concerned and after the accounts of
the States taken over had been examined, the inventories were
discussed across the table and settled in a spirit of give and take.
In all discussions with the Rulers of the States forming Unions,
the Rajpramukhs were associated; the private properties of
Rajpramukhs were settled by the Government of India in
informal consultation with the Premiers of the Unions. This
method made it possible to settle these properties on an
equitable basis within a remarkably short period and without
recourse even in a single case to arbitration. The settlements
thus made are final as between the States and the Rulers
concerned.

158. The settlements made in regard to private properties of the
Rulers were arrived at as a compromise between the claims of
the Rulers and the counter-claims of the Governments, and with
due regard to the paramount need of safeguarding public
interests. In the nature of things it was not possible to lay down
or follow any strict or uniform standards; nevertheless certain
broad principles were observed. These are indicated below:—

(i) Palaces and other Residential Buildings.
—These were allocated on the basis of previous use and
the needs of the Ruler and the administration. The
Ruler's palace with houses used for his private guests
and personal staff were treated as his private property.
The Rulers were also allowed to retain one or two
houses outside the State, for example, at a hill station or
asea-sideresort.

(i) Farms and Gardens.—Rulers who were
interested in farming or horticulture have been allowed
to retain reasonable areas of land already in their
possession. These lands, will be held subject to the
ordinary revenue laws and to the payment of assessment.

(i) The Rulers have also in a number of cases been
allowed to retain grazing areas; the land so held is liable
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to assessment. Generally, no forest areas have been
given to Rulers, though limited rights of grazing and
obtaining fuel have been recognised in some cases.
Shooting rights of the Rulers have been recognised in
defined areas subject to the laws in force and authorised
working plans.

(iv) As the privy purse is intended to cover all the
expenses of the Ruler and his family including expenses
on account of his personal staff, maintenance of
residences, marriages and other ceremonies, Rulers
have not been allowed to add to this income directly or
indirectly. New jagirs or grants of villages made to the
consorts or children of the Rulers have not been
recognised as private property. Likewise all other rights
enjoyed and claimed by Rulers in respect of land
such as customary right to enjoy the fruit of trees on
common lands, superior proprietary rights over
agricultural areas, proprietorship of service jagirs, etc.,
have been extinguished. The Rulers have surrendered
their jagirs and where their proprietary rights over lands
has been recognised, it has been done mainly on the
ground that many of them have the resources and time
to undertake modern and mechanical farming and to
bring new areas under cultivation. As already stated,
the position of the Rulers in respect of these areas will
be the same as that ofa private land-holder and they will
be subject to revenue laws and assessment.

(v) Investments and Cash Balances.—The opening
balances which, according to the books of the States,
belonged to the States, have been handed over to the
successor Governments. Only such investments and
cash to which the States could lay no claim have been
recognised as private property of the Ruler.

(vi) Ancestral Jewellery and Regalia.—In a large
number of cases, ancestral jewellery has been treated as
heirloom to be preserved for the Ruling family. In the
case of the States having valuable regalia, such articles
are to remain in the custody of the Ruler for use on
ceremonial occasions and they will be subject to
periodical inspection by the Governments concerned.

(vii) Civil List Reserve Fund.—The Rulers had
created Civil List Reserve Funds according to the
advice given by the Chamber of Princes. The fund was
intended to relieve the State of the expenditure in
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connection with marriages etc. in the Ruler's family.
The amount standing to the credit of these funds has
therefore been allowed to be retained by the Rulers.
Generally, additions to the fund made after the date of
integration have not been treated as private property.

(viii) Temples and Religious Funds.—Excepting the
temples situated within the palaces, temples and
properties attached to them have been constituted into
Trusts. The right of the public to worship at these temples
has been maintained.

(ix) The Rulers will preserve for the nation objects of
historical importance like rare manuscripts, paintings,
arms etc. Even though treated as private property these
objects will be preserved in Museums inside the States
concerned. Where any of them are kept in private
custody, scholars, students and others interested will
have access to them under proper regulations.

(x) A number of Rulers have houses in New Delhi.
Most of these were constructed on plots of land allotted
on special terms and conditions when New Delhi was
built. The Rulers have claimed these houses but the
question whether these houses should be treated as the
Rulers' private property or State property is still under
consideration as also the question of their acquisition
for use by the Government of India.

159. Some of the special arrangements made for
management of important properties in States may be
mentioned:

@) Indore Ahalyabai's Charities.—The Khasgi
properties of His Highness the Maharaja of Indore and
the income from Khasgi which had been hitherto
utilised for Maharai Ahalyabai's Charities all over India
and for the maintenance of allowances to the senior
Mabharani of Indore, were made over to the Madhya
Bharat Government and in return the Madhya Bharat
Government undertook to pay annually from the
revenues of the properties a sum of Rs. 291,952 for
charities. The amount has been funded and placed under
apermanent Trust consisting of the Ruler of Indore, two
nominees of the Ruler, one nominee of the Government
of India and two nominees of the Madhya Bharat
Government. This Trust will also administer the
charities of Her Highness Maharani Ahalyabai Holkar.
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(ii)) His Highness the Nawab of Rampurhas agreed
to set up a Trust in respect of his famous library which
contains over 12,000 rare manuscripts and several
thousands of Moghul miniature paintings.

(iii)) His Highness the Maharaja Gaekwar has agreed
to create a Trust with a corpus of Rs. 20 millions, the
income from which will be available for works of
public utility in the rural areas of the erstwhile Baroda
State and for the advancement of education. The new
Baroda University will be amongst the institutions
which will benefit from these Trusts.

(iv) Gangajali Fund.—This fund, which has a corpus
of Rs. 16,237,000 was created by the Scindias as a
special reserve fund for use during grave emergency
such as famine. His Highness the Maharaja of Gwalior
has made this fund available for public benefit. Subject
to any instructions or directions from the Government
of India, the authority to control and administer the
fund is vested in the Rajpramukh of Madhya Bharat."

84.  The political integration of aforesaid territories in India was a herculean
task as already stated earlier and Sardar Vallabhbhai Patel and V.P. Menon played
a great role to convince the rulers of the various princely states to accede to India.
The process of accession / immigration / merger took in various steps to accede to
India and various instruments of accession and covenant were signed by the rulers /
states.

85.  In this backdrop, a covenant was published on 07.10.1948 in respect of
Holkar State and it clearly states that all the assets and liabilities of the
covenanting states shall be the asset and liability of the United State (Madhya
Bharat). It further provided for entitlement of private properties to the ruler, thus,
all the properties, which were not the private properties of the ruler, became the
properties of United State (Madhya Bharat). The relevant extracts of the covenant
dated 07.10.1948 reads as under:-

"THE COVENANT
Entered into by the Rulers of Gwalior, Indore and certain
other
States in Central India
for the formation of
THE UNITED STATE OF GWALIOR, INDORE AND
MALWA
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We the Rulers of Gwalior, Indore and certain
other States in Central India, BEING CONVINCED
that the welfare of the people of this region can best be
secured by the establishment of a State comprising the
territories of our respective States, with a common
Executive, Legislature and Judiciary;

AND HAVING resolved to entrust to a
Constituent Assembly consisting of elected
representatives of the people the drawing up of a
democratic Constitution for the State within the
framework of the Constitution of India, to which we
have already acceded, and of this Covenant;

DO HEREBY, with the concurrence and
guarantee of the Government of India, enter into the
following Covenant-

ARTICLE I.

ARTICLE VI

(D) The Ruler of each Covenanting State shall, as
soon as may be practicable, and in any event not later
than the 15 " April, 1948, make over the
administration of his State to the Raj Pramukh : and
thereupon-

(a) all rights, authority and jurisdiction belonging
to the Ruler which appertain, or are incidental, to the
Government of the Covenanting State vest in the
United State and shall hereafter be exercisable only as
provided by the Covenant or by the Constitution to be
framed thereunder;
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(b) all duties and obligations of the Ruler
pertaining or incidental to the Government of the
Covenanting State shall devolve on the United State
and shall be discharged by it;

(c) all the assets and liabilities of the Covenanting
State shall be the assets and liabilities of the United
State; and

(d) the military forces, if any, of the Covenanting
State shall become the military forces of the United
State.

(2) When, in pursuance of any such agreement of
merger as is referred to in clause (b) of paragraph (1) of Article
II, the administration of any other State is made over to the Raj
Pramukh, the provisions of clauses (a), (b), (¢) and (d) of
paragraph (1) of this Article shall apply in relation to such States
as they apply in relation to a Covenanting State."

86. By virtue of the covenant, which was published in official gazette of the
Madhya Bharat State, the erstwhile Maharaja became the absolute owner of the
properties mentioned in the schedule. It is noteworthy to mention that the properties
under the Khasgi Trust were not at all included in the personal properties of the
Maharaja.

87. The erstwhile ruler of the Holkar State His Highness Maharaja Yashwant
Rao Holkar, Indore made a claim over the Khasgi properties and vide letter dated
06.05.1949, he was informed about the settlement of the claim in respect of
Khasgi properties. The letter dated 06.05.1949 of the Government of India,
Ministry of States, New Delhi, reads as under:-

"Ministry of States,
New Delhi,
(camp) Indore
May 6, 1949

Subject :Claim made by His Highness Maharaja Yeshwant Rao
Holkar of Indore concerning Khasgi in the inventories of his
private properties submitted in pursuance of Article XII of the
Madhya Bharat Union Covenant.

Your Highness,

With reference to the claim made by Your Highness
concerning the above subject, I write to inform Your Highness
that this claim has been finally settled on the basis stated in the
enclosure to this letter.

Yours Sincerely,
Sd/ V. P. Menon.
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His Highness Maharaja Yeshwant Rao Holkar, Maharaja of
Indore,

Indore"

88.  The settlement of claim by Government of India in respect of Khasgi
properties is reproduced as under:-

"Settlement of the claims made by His Highness

Mabharaja Yeshwant Rao Holkar of Indore concerning
Khasgi

The Khasgi properties and the income from Khasgi
shall be treated as lapsed for all time to the Madhya
Bharat Government. In lieu thereof the following
guarantees are given subject tot he conditions
mentioned below :-

(1) The Madhya Bharat Government shall
in perpetuity set aside annually from its
revenue a sum of Rs.2,91,952/- (Rupees
two lakhs, ninety one thousand, nine
hundred an fifty two only), being the
amount provided in the Holkar State
budget of 1947-48 for charities. This
amount shall be funded and put under a
permanent Trust for the said charities
including the charities of Her Highness
Mabharani Ahilya Bai Holkar.

The Trust shall consist of the following :

1. Ruler of Indore who will always be the
President of the Trust.

2. Twonominees of the Ruler.

3. One nominee of the Government of
India.

4. Two nominees of the Madhya Bharat
Government.

Note: The trustees nominated by the
Government of India and the Madhya
Bharat Government shall be so appointed
in consultation with the Ruler.
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The powers and functions of the Trust shall be
subject to such legislation as the Central or Madhya
Bharat Government may enact generally for purposes
of regulating such trusts, except that the composition of
the Trust and the manner of its formation as stated
above shall not be liable to any modification or change
by such legislation."

The aforesaid settlement makes it very clear that the Khasgi properties,
as they were not the personal properties of the Maharaja, became the exclusive
properties of the Madhya Bharat Government and the Madhya Bharat
Government was to pay Rs.2,91,952/- for upkeep of the properties and the amount
so funded by the Madhya Bharat Government was to be placed under a permanent
trust for the charities of Her Highness Maharani Ahilyabai Holkar. The
Government of India also provided constitution of a trust, which included the
nominees of the Madhya Bharat Government.

89. The Government of India, vide letter dated 07.05.1949, informed His
Highness Maharaja Yashwant Rao Holkar about the private properties as per
Article 12 of the covenant governing Madhya Bharat and this was the final
settlement made on the subject and the same reads as under:-

" Annexure 'A'

The following of the list of private properties etc. as claimed
by His Highness Maharaja Yeshwant Rao Holkar of Indore and
accepted as such.

General Note: In the case of building claimed, claimed,
reference to these includes reference to their contents including
furniture, out-house, compound etc.

Immovable property in the State :

1.(a) Manik Bagh Palace together with all the buildings and
outhouses and the Manik Bagh annex and its out-house.

(b) Along with the Place and the Annex, the surrounding area
as indicated below is also included:

The area bounded by the Railway line from the level-
crossing of Bhorkuwa Road up to the level-crossing at the
Martand Bagh Road, then by the Martand Bagh Road from the
Railway Crossing to its junction with the Bombay - Agra Road;
then by the Bombay Agra Road from that point to the Bhorkuwa
Cross Roads and from there by the Bhorkuwa road up to the
Railway level-crossing but excluding the area that is vested in
the Municipality.
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The area of the Land surrounding the Manik
Bagh Palace etc. as claimed in His Highness is
indicated on the enclosed map (Encl. No. 1) signed by
His Highness. This shall be Acquired by Government
and handed over to Highness as expeditiously as
possible on payment by His Highness of due
compensation and will become His Highness Private
Property thereafter.

2. Yeshwant Niwas Palace together with its out-
house and part of the land to the east of the palace
between the Yeshwant Club Road and the Yeshwant
Niwas Road as shown on the plan (signed by His
Highness, encl. No.2) including the land where the
Police Station and water reservoir are constructed. The
land as claimed is shown by lands ABCDEFGH on the
plan.

3. The old place, Indore.

3. Note: High Highness agrees to allow Government
to continue to use, a part of this palace, as at present, for
Government Officers without charging any rent,
therefore in return for which Government shall be liable
to maintain the whole of the palace.

4. The Sukhniwas Ramna area including the Sukhnivas Palace,
out-house and gardens attached to it, the Hava Bungalow with its
compound and the unfurnished Kothi, known as Phuti Kothi but
excluding the Sirpur Tanks.

There are of the Sukhniwas Homes, Sukhniwas palace,
Hava Bungalow and the unfurnished Kothi, known as Phuti
Kothi is shown on the enclose map signed by His Highness
(Encl. 3)

5. The lal Bagh Palace, Indore.
6. The Daryao Mahal, Barwaha.

(1)Such part of the Maheshwar Fort as includes (1) the Palace,
i.e. the Bada, (2) The State Chhatries, and (3) temples including
the palace State Chhatries and the temples.

Note: There would be no objection to the stops leading to the
Ghats through the Bada being used by the public provided the
privacy, as at present, of the inner sanctions of the Bada is
maintained.

8. The Kothi as Bhesle (Rampura - Bhanpura)
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9. Bedar Berchha Bir. This Bir will belong to His Highness
subject to his paying regular assessment on the Bir fixed in
accordance with the principles of soil classification and circle
rates. The details of the Bir as claimed are shown on the
enclosed map (signed by His Highness, encl. No.4)

Immovable property outside the State.
10. The properties in the Deccan:

(a) Chandwad Estate at present under the management
off the Gumasta, Chandwad Estate, including the
following:

(1) Lands measuring 3702.12 acres held on
ordinary ryotwari tenure spread over in 41
villages of different district of the Bombay
Province as per details given in the State
attached hereto (Signed by the Personal
Advisor to His Highness) (encl. No. 5).

(2) Inam lands totalling about 1205.25 acres
in 6 villages of the Bombay Province and the
Hyderabad State as per details given in the
Statement attached hereto (signed by the
Personal Advisor to His Highness) (encl. No. 6).

(3) Palace at Chandwad and other houses at
various places as per Statement (signed by the
Personal Advisor to His Highness) (Encl. No. 7).

(4) Inami lands atJejuri and Hol villages as per
details given in Statement (signed by the
Personal Advisor to His Highness (encl. No. 8)
together with Jejuri temple, the fort and the
Malhar Tank.

(b)  The Holkar Bada in Poona as well as the lands in
that City.

The Properties in France including Shanti Vilas and Usha Vilas.
Miscellaneous :

12. Broad-gauge and Meter gauge railway saloons.

13. Bench Craft Aeroplane.

14. All properties under the administrative control of the
Household Department of the Holkar State except such of the
aforementioned property with the household Department as has
already been transferred to the two guest houses at Indore viz.,



I.LL.R.[2020]M.P. State of M.P. Vs. Khasgi (Devi Ahilya Bai Holkar Charities) Trust, Indore (DB) 2587

the one situated in the building which was known as the Indore
Hotel and the other in Rajendra Bhawan on the Bombay Agra
Road.

The above properties claimed consist, in the main of the
following:

(a) Miscellaneous articles including Gold, Silver,
Brass and Copper articles in use and required for
ceremonial occasions and functions. The gold and
silver articles are kept in the Jawahirkhana.

(b)  Furniture including Bichhayat, articles, canopies,
crockery, cutlery.

(c) Carriages, old gun, palanquins, 'ambaries' and
'Howdas' with equipment.

(d)  Animal including horses and 3 elephant with
equipment.

(e) Articles in the Shilekhana.

(f)  The following buildings :

Imam Bada.

Lakkad Khana.

Ambari Khana.

Bhoi Khana,

Khasbardar Lines.

Bunglow with the Officer I/c. Stables.

A Ao A e

Camp Stores godown with the buildings
attached thereto.

Note : The waiting room at the Indore Railway Station
shall continue to be maintained, as at present, by
Government for use of the Ruler and other distinguished
persons.

Note : His Highness shall may on the King over the
above mentioned properties, a sum of Rs.1,25,000/-
(Rupees One lac and twenty five thousand only) to the
Madhya Bharat Government towards the cost of
maintenance of the above properties by the Government
since the 16th June 1948.

Jeweler and Gold:
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All the jeweler and gold at present in the Huzur
Jawahirkhana at Indore except the following items which shall
be treated as Crown (dynastic) jewellery:

(1) Sirpech Note: All these are worn by the Ruler at
first-class Darbards.

(2) Pearl necklaces
(3) Ceremonial belt.
(4) Ceremonial sword.

Note : The above mentioned items of Crown (dyniastic)
jewellery shall be kept by His Highness (subject to the right of
inspection by Government) for use by Rulers of Indore on
ceremonial occasions as in the past.

16. Silver kept in the Jawahar Khana. This includes all
utensils and also melted silver.

The preserves at Burwaha; Rampura-Bhanpura, Rathar;
Mohadi, Matakhodra, Ralamandal, Kanchla and Nahar Zabua
in the Indore District; Ranigaon range, Kantaphod range and
Satwas range in the Nemawar District. In these preserves His
Highness the Maharaja of Indore will have exclusive shooting
rights.

The Burwaha preserve is intended to include the following :-
1. BurwahaRamna.

2. The circuit road from Bavi to the Burwaha
Ramna and

3. Asapura, Tarania and Jamnia.

Note : The Ruler's rights over the above mentioned
preserves shall be regulated be the general formula that
may be approved as regards such preserves.

18. The exclusive rights in spot in the tank of
Badagaon, Depalpur (Indore District) and Choli near
Maheshwar (Nimar District)

19. Income from Alampur Mahal

Whatever is the annual income from land revenue of the
village comprised in this Mahal at the time when the Holkar
State joined the Madhya Bharat Union is accepted as the
income in Perpetuity of the Ruler of Indore for the purpose
of being utilised for the Chhatri at Alampur of the Founder
of the House of Holkers. This annual income shall, with
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effect from June 16, 1948, on which the date the Holkar
State joined the Madhya Bharat Union, be found and kept
separately under permanent Trust which shall be
empowered to deal with this fund for the above mentioned
purpose. Trust shall consist of the following :

1. Ruler of Indore who will always be the
President of the Trust.

2. Twonominees of the Ruler.
3. Onenominee of the Government of India.

Two nominees of the Madhya Bharat
Government.

Note : The trustees nominated by the
Government of India and the Madhya Bharat
Government shall be so appointed in
consultation with the Ruler.

The powers and functions of the Trust shall be
subject to such legislation as the Central or Madhya Bharat
Government may enact generally for purposes of regulating
such trusts, except that the composition of the Trust and the
manner of its formation as stated above shall no be liable to
any modification or change by such legislation.

20. General Note:

The Madhya Bharat Government shall take immediate
steps to hand over such of the properties mentioned in this
list as may be with the Madhya Bharat Government to His
Highness Maharaja Yeshwant Rao Holkar of Indore or any
person duly authorised by His Highness in this behalf."

Thus, a clear distinction was drawn between the private properties and
the properties vested in the State of Madhya Pradesh in the year 1948 - 49 itself
and in respect of the properties, which were part of the Trust, they also became
absolute property of the State of Madhya Bharat.

90. A trust deed was executed on 27.06.1962 in respect of Khasgi properties
and relevant extracts of the trust deed dated 27.06.1962 reads as under:-

"THIS DEED OF TRUST is made this 27" day of June
1962 between Her Highnes Maharani Usha Devi of Indore,
daughter and successor of Major General His Highness
Maharaja Yashwantrao Holkar of Indore, G.C.L.E., LL.D.,
(hereinafter called as the Settlor" which expression shall,
where the context to admits, include her heirs, executors
and administrator) of the one part and Her Highness
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Maharani Usha Devi of Indore, daughter and successor of
MAJOR GENERAL HIS HIGNNESS MAHARAJA
YESHWANT RAO HOLKAR OF INDORE G.C.LE.,
LL.D., Shri K.A. Chitale, Senior Advocate, Indore and Shri
S.C. Malhotra, Indore nominees of the Settlor, Shri S.V.
Kanungo, nominee of the President of India, the
Commissioner, Indore Division, Indore and the
Superintending Engineer (Building and Roads), Public
Works Department, Indore nominees of the State of
Mahdya Pradesh appointed in consultation with the Settlor
(hereinafter called the Trustees" wich expression shall,
where the context, so admits, include their survivors or
survivor of them and the heirs executors and administrators
of'the last surviving trustee or their or his assign) of the other
part.

WHEREAS MAJOR GENERAL HIS HIGNESS
MAHARAJYESHWANT RO HOLKAR ofIndore, who as
the Ruler of the Holkar State had entered into a Covenant to
unite and integrate the territories of the Holkar State with
and into the United State of Madhya Bharat in terms of the
covenant made and executed on 22" Aprial, 1948, and in
pursuance thereof is sas agreed between him, the
Government of India and the United State of Madhya
Bharat under an Instrument dated the 7" May 1949 that the
Khasgi properties and the income from Khasgi shall lapse
for all times to the Madhya Bharat Government and in lieu
thereof the Madhya Bharat Government shall in perpetuity
set aside annually from its revenue a sum of Rs.2,91,952/-
(Rupees two lacs ninety one thousand nine hundred fifty
two) only with effect from 16.06.1948 for expending a
charities and religious endowments provided in the budge
of the Holkar State for 1947 inclusive of charities founded
by Her Highness Maharani Devi Ahilya Bai Holkar AND
FURTHER that said sum of Rs.2,91,952/- (TWO LACS
NINETY ONE THOUSAND NINE HUNDREN FIFTY
TWO ONLY) shall be funded and put under a permanent
Trust constituted in the manner hereinafter specified, for the
maintenance, upkeep and preservation of the said charities
and religious endowments.

AND WHEREAS as aresult of the reorganisation of the
States, the rights and facilities of the Government of the
former State of Madhya Bharat haven ot developed on the
Government of Madhya Pradesh.

AND WHEREAS Major General His Highness
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Maharaja Yeshwant Rao Holkar of Indore passed away on
or about the 5" December, 1961, succeeded by Her
Highness Maharani Usha Devi who has been recognised by
the President as the successor and Ruler of Indore.

AND WHEREAS in pursuance of the aforesaid
agreement Major General His Highness Maharaja
Yeshwant Rao Holkar of Indore was desirous and the
Settlor is also desirous of creating a Trust of the annuity of
Rs.2,91,952/- (Rupees two lacs ninety one thousand nine
hundred fifty two) only, in perpetuity of the purpose of
maintenance, upkeep and preservation of the charities and
religious endowment provided in the budget of the Holkar
State for the year 1947 - 48, inclusive of the charities
founded by late Her Highness Maharani Devi Ahilya Bai
Holkar (hereinafter referred to as "the said Charities and
Religious Endowments", more particularly described in
part 'A' of the Schedule, which forms part of the indenture)
and for the management and maintenance of the properties
appurtenant thereto hereinafter referred to as the Trust
Properties, more particularly described in part 'B' of the
Schedule hereto annexed, which forms part of this
indenture.

AND WHEREAS Major General His Highness
Mabharaja Yeshwant Rao Holkar of Indore after he had
approved of the Deed of the Trust passed away before
formally executing the Trust Deed and on his demise and in
terms of the Trust Deed the party of the Ist part is the Settlor.

AND WHEREAS the trusttes have accepted the office
and have become first Trustees of these present as is
testified by their being parties to and executing these
presents.

NOW THEREFORE, THIS INDENTURE WITNESSETH
AS FOLLOWS:-

(1)  The Settlor shall be the President of the
Trust.

(2)  The Settlor hereby agrees to accept the
following persons as trustees namely:-

(i) two persons to be nominated by the
Settlor.

(i)  two persons to be nominated from time
to time by the State Government in consultation
with the Settlor.
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(iii)  One person to be nominated from time to
time by the Government of India in consultation
with the Settlor.

(3) The settlor hereby transfers the Trustproperties to
the trustees who shall hold the same upon trust and shall be
responsible for the maintenance, upkeep and preservation
of'the said Charities and Religious Endowments.

(4) The Trustees shall held and possess the annuity of
Rs.2,91,952/- (Rupees two lacs ninety one thousand nine
hundred fifty two) only payable with effect from 16" June
1948 by theState Government of Madhya Pradesh from and
out of the consolidated fund of the State and or its successor
Government to the Settlor in perpetuity who for that
purpose shall have the power to grant a valid discharge on
the receipt of the said annuity.

(5) The Trustees shall hold and possess the Trust
Properties and shall have the power to manage the said
properties and collect all sums of money by way of rent,
profit, interest and any other income accruing to the Trust.

(6) The Trustees shall, in the first instance pay and
discharge out of the gross receipts, inclusive of the
aforesaid sum or Rs.2,91,952/- (Rupees two lacs ninety one
thousand nine hundred fifty two only) and the income of the
Trust Properties, all charges and expenses of collection and
recovery of the income and all taxes, rates, dues,
assessments and other charges, if any, in respect thereof.

(7)  The Trustees shall prepare the Budget estimates of
the Trust every year and shall apply the income for the
fulfillment of the subjects of the Trust as referred to in
paragraph 2 on the preamble of this Deed and for the
maintenance, upkeep and preservation of the Trust
Properties in good condition and shall make necessary
repairs thereto and the balance, if any, shall be held and
accumulated for being applied in the fulfillment of the
aforesaid objedt of the Trust and for purposes set out in
clause (14) hereunder.

(8)  The Settlor hereby covenants with the Trustees that ,
notwithstanding anything herein contained, if any person
claiming through or under the Settlor or any other person,
shall at any time make any claim or demand against the
Trustees of any of them on account of any payment made by
the Trustees of any part of the income or the corpus of the
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Trust Properties to any person whosoever in pursuance of
the provisions of the these presents or on account of any act,
deed or thing done or executed or caused or suffered to be
done in pursuance of these presents or on the strength
hereof, then the Settlor shall indemnify and keep
indemnified and harmless the Trustees against all such
claims and demands and against any loss, damages, costs,
charges and expenses, which the Trustees or any of them
may suffer or incur by reason or in consequence of any such
payment having been made by them or any such act, deed or
thing done or exceeded or caused or suffered to be done or
executed by them or any of them and the Settlor shall make
good and reimburse to any such Trustees on Trustee all
losses, damages, costs, charges or expenses which such
Trustees or trustees shall suffer, incur or be called upon or
liable to pay on account of any person making any such
claim or demand as aforesaid.

(9) The Settlor hereby further covenants with the
Trustees that notwithstanding any act, ded, matter or thing
whatsoever by the Settlor or any person or persons lawfully
or equitably claiming from under or in Trust for her made
done, omitted or executed or willingly or knowingly
suffered to the contrary, the Settlor shall have absolute
power to grant, release convey and assume the Trust
Properties and subject to the Trust hereof, it shall be lawful
for the Trustees from time to time and at all times hereafter
peaceably and quietly to hold, posses and enjoy the Trust
properties hereby granted with their appurtenances and
receive the rents and profits thereof without any lawful
eviction, interruption, claim and demand whatsoever from
or by the Settlor or from or by any other person or persons
lawfully or equitably claiming through her or in trust for her
and that the Trust Properties are free and clear and freely
and clearly and absolutely, acquitted, exonerated, released
and for ever discharged or otherwise by the Settlor well and
sufficiently saved, defended and kept harmless and
indemnified of, from and against all estates, charges and
encumbrances whatsoever either already or to be hereafter
made, executed occasioned and suffered by the Settlor or by
any other person or persons lawfully or equitably claiming
through her or in trust for her and further that the Settlor and
all persons having or lawfully or equitably claiming any
estate, right, title or interest at alw or in equity in the Trust
Properties hereby granted or nay part thereof , by, from,
under or in Trust for her shall and will from time to time and
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at all times hereafter at the request of the Trustees but at
their cost do and execute or cause to be done and executed
all such further and other lawful and reasonable acts, deed,
things, matters and assurances whatsoever for further and
more perfectly and absolutely granting and assuring the
Trust Properties hereby transferred into the aforesaid
Trustees as shall or may be reasonable required.

(10) The Settlor in her capacity as president of the Trust
shall be entitled to appoint any Person as her duly
constituted Attorney, to do all acts, deed and things of
ministerial nature.

(11) The Trustees shall keep and maintain regular and
accurate accounts in respect of the income and expenditure
of the Trust Property and shall, when so required by the
Settlor make them available or inspection by the Chartered
Accountants.

(12) The Settlor hereby authorises the Trustees to invest the
Trust fund in accordance with the provisions of the Indian
Trust Act, 1882 (11 of 1882) (hereinafter referred to as the
said Act) and the Trustees shall transact their business in
accordance with such regulations not inconsistent with the
said Act, in conformity with the provisions of the said Act.

(13) In the event of a vacancy occurring among the
Trustees due to death, retirement resignation or any other
cause, it shall be filled in :

(a) inthe case of Settlor, by the successor as
the Ruler or Indore : and

(b) in other cases by a person nominated in
the manner provided in clause (2) above.

(14) The accumulated savings under the Trust which in the
opinion or the Trustees are surplus to the requirement of the
Trust may be utilised by the Trustees for any public purpose
approved by the State Government and not inconsistent
with the provisions of the Indian Trusts Act, 1882.

(15) The Trustees shall exercise the powers and discharge
the duties hereunder in accordance with the provisions of
the said Act and subject to each legislation as the Central
Government or the Government of Madhya Pradesh may
make generally for purposes of regulating such Trusts.

(16) The expenditure already incurred by the erstwhile
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Government of Madhya Bharat from 16.06.1948 upto
31.10.1956 and thereafter, by the Government of Madhya
Pradesh from 01.11.1956 to the date of handing over the Trust
Properties to Trustees for the maintenance, upkeep and
preservation of the said charities and religious endowments
and / or management and maintenance of the Trust
Properties shall adjusted from the income, if any, derived
from the Trust Properties and from the amount or security
payable by the State Governmetn of Mahdya Pradesh
hereunder to the Trust.

(17) It is hereby declared that the Trustees have accepted
the Trust and that the Trust Properties and the relevant title
deeds have been made over to the Trustees and vested in the
them for purposes of the Trust.

In witness whereof the parties hereto have signed
this INDENTURE on the date or mentioned in each case."

The aforesaid trust deed makes it very clear that as per the instrument
dated 07.05.1949 executed in accordance with the covenant dated 22.04.1948, the
Khasgi properties and the income from the Khasgi properties shall lapse for all
time to the Madhya Bharat Government and in lieu thereof the Government shall
in perpetuity set aside annually from its revenue a sum of Rs.2,91,952/-. The trust
deed also makes it very clear that the properties will not be sold, the Trust shall
hold and possess the Trust properties and have the power to manage the said
properties only.

91.  Another important aspect of the case is that the trust deed was also
executed by Maharaja Yashwant Rao Holkar in favour of Princess Usha Devi in
respect of the personal properties of Maharaja on 10.04.1950 and the trust deed
dated 10.04.1950 did not include the Khasgi properties.

92.  The Madhya Bharat Government issued a notification empowering the
Commissioner and Collector in respect of Maufi land. As already stated earlier, a
Trust was constituted in respect of Khasgi (Devi Ahilyabai Holkar Charities)
Trust on 27.06.1962 and a gazette notification was issued on 27.07.1962 by the
Divisional Commissioner. The Trust in fact is misconstruing notification dated
27.07.1962. As per the notification dated 27.07.1962, it was issued only for the
purpose of upkeep and maintenance of the trust properties by the Trust as earlier
on account of notification dated 28.12.1954, they were required to be maintained
by Maufisection of Madhya Pradesh Government.

93. Shri M.N. Jagdale, the Secretary of the Trust, in the year 1969 i.e. on
08.05.1969, wrote a letter to the Chief Secretary of the State of Madhya Pradesh
admitting categorically that there is no provision for sale of Trust properties, and
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therefore, sanction be accorded by the State of Madhya Pradesh for sale of Trust
properties i.e., Nagwa Bagicha. The letter of Secretary of the Trust is reproduced
asunder:-.

"8" May 1969.
Dear Shri Shrivastava Saheb,

In their meeting held on 20" April 1969 the Trust Deed
of the Khasgi (Devi Ahilyabai Holkar Charities) Trust resolved
that sanction of the Madhya Pradesh Government may be
sought to sell the Nagwa Bagicha, an open piece of land
measuring 2.56 acres at Varanasi, belonging to the Khasgi Trust.

2. In this connection I am to refer to Resolution dated 4"
May 1968 of the Trustees in which it was decided to create a
building fund by appropriation of annual savings, if any, and of
the sale-proceeds f lands, buildings and other properties which
are not of religious, charitable or historical importance. This
became imperative for the simple reason that the main income
of the Trust is the annuity from the Madhya Pradesh
Government which is based on the expenditure of the Charitable
Department of the then Holkar State as provided in the budget of
the year 1947-48. As you are aware, prices particularly of
articles required for Pooja, Archa, Naivedya and materials
required for maintenance of buildings have now gone up
phenomenally high so that it is wellnigh impossible to maintain
the properties from this income. Hence the need of disposal of
buildings and other properties which are no longer of any
religious significance and which do not come within the real
objects of "the charities" of the Trust.

3. The case of Nagwa Bagicha has been examined from the
point of view mentioned in the foregoing paragraph. The
Bagicha served a definite purpose in ancient times in providing
a resting place to pilgrims going to Pachkroishi yatra of
Varanasi. Now the Bagicha is auctioned for about Rs.500/- to
persons who grow some vegetables or cereals there.

This property comprising of an open piece of land measuring
2.56 acres with a small hut and a 'pucca’ well can now be sold for
avery good price. Already there is an offer of Rs.1,60,000/-. The
only alternative for the Trustees is to develop this land for
putting up building, etc. This, however, is not a practical
proposition.

4. There is no express provision in the Trust Deed (copy
enclosed) empowering the Trustees to sell the Trust properties
although by implication it is felt that they should be able to do as
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the object of the sale is to find ways and means of maintaining
and preserving the charities as such. The case has been
examined fully from the legal point of view by the Trustees, Shri
K. A. Chitale and his opinion is enclosed. In the light of this
opinion it has been decided to refer the case to the Government
for sanction.

5. I may add that this land was under acquisition by the
Varanasi Municipal Corporation. Fortunately it has now been
released. There is however, the apprehension that the Housing
Board may step in place of the Municipal Corporation to acquire
this land like may other similar lands. Hence the urgency for
taking quick action.

In the circumstances of this case it will be very much appreciated
if Government sanction could be obtained and communicated to
the Trustees as early as possible.

Yours sincerely,
Sd/-.
(M. M. Jagdale)
Secretary
Shri M. P. Shrivastava,
Chief Secretary,
Madhya Pradesh Government,
Vallabh Bhawan,
BHOPAL.

94.  The Chief Secretary of the State of Madhya Pradesh, in response to the
letter of the Trust, wrote a D.O. letter to the Secretary on 13.06.1969 and the same
reads as under:-

"The 13th June 1969.
23 Jyaistha 1891.

My dear Shri Kanungo Sahib,

Kindly refer to the letter no. 200/Gen dated the 9th May
1969 from the Secretary, Khasgi Trust, Shri M. M. Jagdale, The
Law Department was consulted in the matter and, according to
their opinion, Government do not come into the picture and,
therefore, the question of according any sanction for the
intended transfer by sale of any item of Trust Property does not
arise.

Yours
Sincerely,
(MPSHRIWASTVA)
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Shri S V Kanungo,
Ravindranath Tagore Marg,
INDORE."

Though the aforesaid letter refers to some opinion from the Law
Department, however, it was never placed by the either side on record. Otherwise
also, the letter of the Chief Secretary is mere D.O. letter and the property of the
Government cannot be sold by issuance of a D.O. letter without a cabinet
decision.

95. Another important aspect of the case is that Shri M.P. Shrivastava, The
Chief Secretary was also one of the trustees, thus his D.O. letter dated 30.06.1969
does not have any legal sanctity.

96. The Trust on 23.06.1969 submitted an application under Section 35(1)(a)
of the Madhya Pradesh Public Trust Act, 1956 to the Registrar of Public Trust,
Indore seeking a decision whether the Trust was within exemption from the
operation of Madhya Pradesh Trust Act, 1951. In the aforesaid letter also in
paragraph - 2, it was admitted that as per the trust deed the properties have lapsed
in the State of Mahdya (sic: Madhya) Pradesh, meaning thereby, the properties are
absolutely the properties of the State Government. Paragraphs - 2 and 6 of the
application reads as under:-

"2. The Trust was constituted under a Deed of Trust dated 27th
June 1962 executed after the demise of His late Highness by Her
Highness Maharani Usha Devi, the daughter and successor of
His late Highness, as the Settlor, in favour of herself and five
others as Trustees. A copy of the said Deed is annexed herewith
marked 'ANNEXURE 'B' will be apparent from the said Deed of
Trust that in .. of lapse of property called Khasgi properties and
the .. from Khasgi property to the Government, the Government

.. undertook to earmark annually in perpetuity the sum of
Rs.2,91,952/- from the revenue of the Government for ..
expending on charities and religious endowment including
charities founded by Maharani Devi Ahilyabai Holkar.

6. The charities and religious endowments were initially
under the management of the erstwhile Holkar State. The
management and possession was, after the merger of the Holkar
State with the United States of Madhya Bharat taken over by the
Government of the United States of Madhya Bharat and
remained in the hands of the said Government and its successor
Government until it was delivered to the Trustees pursuant to
the Trust Deed. The actual management and possession was
transferred by the Government on 16-7-1962 and was
subsequently notified by a Notification dated 27-7-1962. The
report evidencing the delivery of the management and
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possession by the Governor to the Trust is annexed and marked
'C'and a copy of the notification is annexed and marked 'D"."

The Trust itself has admitted in paragraph - 2 that the properties are the
State Government's properties and in paragraph - 6, it has been admitted by the
Trust that the charities and the religious endowments were under the Management
of Holkar State earlier, and subsequently, they have been taken over by the State
of Madhya Pradesh.

97. The Trust in question kept on writing letter to various authorities for sale
of Trust properties and the Under Secretary, General Administration Department,
State of Madhya Pradesh issued a letter to the Commissioner stating categorically
that the Khasgi Trust will have to seek permission under Section 14 of the M.P.
Public Trust, 1951 from the Registrar in case of sale of any of the Trust properties.
This letter was duly served to the Trust and the Trust, at no point of time, took any
objection in the matter.

98. On 10.08.1971, the Registrar, Public Trust, Indore, passed an order
exempting Khasgi (Devi Ahilyabai Holkar Charities) Trust from its registration
only.

99. Section 36(1)(a) of the M.P. Public Trust Act, 1951 reads as under:-

"Section 36. Exemption - (1) Nothing contained in this Act shall
apply to -
(a) A public Trust administered by any agency

acting under the control of the State or by any local
authority......."

For exemption under the M.P. Public Trust, 1951, a notification is
mandatory under Section 36(2) of the M.P. Public Trust Act, 1951 and in the
present case, no such notification has been placed on record. Thus, the order
passed by the Registrar does not give any exemption to the Trust.

100. The most unfortunate thing, which happened, was execution of
supplementary trust deed on 08.02.1972. A supplementary trust deed was executed
by the trustees and it was mentioned in the fourth paragraph that the power to sell
immovable properties of the Trust has not been expressly stated in the original trust
deed but it was implied. It was declared that the trustees always had and shall have
the power to alienate the property of the Trust for benefit of the Trust. Relevant
extracts of the supplementary trust deed reads as under:-

"Supplementary Deed Of Trust

AND WHEREAS in the administration of the Trust, the
Trustees have realised that some items of immovable property
have to be sold for the benefit of the religious and charitable
endowments which are the objects of the Trust.
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AND WHEREAS the power to sell such items is
implied in the Deed of the Trust but has not been expressly
stated.

AND WHEREAS it is deemed expedient expressly to
confer on the Trustees the power to alienate any items of the
corpus of the Trust properties and / or the imcome thereof when
it is necessary and for the benefit of the charitable endowments
todo so.

NOW, THEREFORE, THIS INDENTURE
WITNESSETH AS FOLLOWS.

For the removal of any doubt, the Settlor declares that
the Trustees have always had and shall have the power to
alienate not only the income but any item of the corpus of the
Trust property, movable or immovable, for the necessity or
benefit to the objects of the Trust and / or for the convenient or
more beneficial administration of the Religions or Charitable
endowments mentioned in the Deed of Trust dated 27" June
1962.

IN WITNESS WHEREOF the parties hereto have
signed this indenture on the date and year mentioned in each
case."

The aforesaid amendment is certainly a nullity as it is without authority. It
is contrary to the spirit of the original trust deed which was for the maintenance,
upkeep and preservation of the properties and the same is also the object of the
State Government behind formation of the Trust. The title of the properties had
lapsed in perpetuity with the State of Madhya Pradesh (Madhya Bharat) and it was
never transferred to the Trust. Thus, the Trust could not have sold the properties
and no such sale was approved by the Registrar, Public Trust, Indore.

101.  Itis pertinent note that various civil suits have been filed in respect of the
properties belonging to erstwhile Maharaja Yashwant Rao Holkar and one such
civil suit was filed i.e., Civil Suit No.15/1973 by Shriman Malhar Rao Holkar
against Princess Usharaje Holkar and others. A written statement was filed on
18.02.1974 on behalf of the Trust and other defendants in the aforesaid civil suit
and the Trust has admitted before the trial Court in the aforesaid civil suit that
Khasgi Trust properties are not the personal properties. It has been categorically
stated on affidavit by the trustees that the trust deed dated 27.06.1962 creating
Khasgi Trust and Alampur Trust are not the joint family properties or ancestral
properties or personal properties. It has also been stated in the written statement
that the Trust properties vested in the United State of Madhya Bharat up to 1956
after 1948 and after 1956 into the State of Madhya Pradesh. Thus, in respect of
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various litigation, the trustees have admitted before this Court also (F.A.
No0.264/2003) that the ownership of the Trust properties lies with the State of
Madhya Pradesh.

102.  The trustees on 07.02.2005 made an application to the Registrar, Public
Trust seeking permission for grant of lease of Trust properties and this fact
establishes that the trustees were well aware that the Trust in question is a public
Trust governed by M.P. Public Trust Act, 1951. The applications made by the
trustees were rejected on 14.12.2005. The Trust in question, in spite of the fact that
the State of Madhya Pradesh is the titleholder of the Trust properties, kept on
leasing out various properties for peanuts. On 28.07.2007, the Secretary of the
Trust leased out the property of Ganpati Mandir, South Tora, Zuni, Indore
admeasuring 1800 sq.ft. for a period of 30 years to one Abdul Rehman for
Rs.720/- per year. The meager amount of Rs.720/- per year shows that malafides
involved in the transaction.

103. On 05.06.2008, a resolution was passed by the trustees authorizing
trustees Shri S.C. Malhotra and Shri K.S. Rathore to finalize sale of Trust property
situated at Haridwar i.e. Kusha Ghat admeasuring 11931 sq.ft. Kusha Ghat is a
Ghat of great historic importance and in Haridwar all Mundan Sanskars take place
at Kusha Ghat. It is being used since time immemorial by the believers of Hindu
faith and it is open to public at large and in respect of this particular property,
which is a Ghat and shops, a resolution was passed by the Trust authorizing the
trustees to dispose it off.

104. Section 47 of the Indian Trust Act, 1882 reads as under:-

"47. Trustee cannot delegate.—A trustee cannot delegate
his office or any of his duties either to a co-trustee or to a
stranger, unless

(a) the instrument of trust so provides, or (b) the
delegation is in the regular course of business, or (c) the
delegation is necessary, or (d) the beneficiary, being
competent to contract, consents to the delegation.
Explanation.—The appointment of an attorney or proxy to
do an act merely ministerial, and involving no independent
discretion is not a delegation within the meaning of this
section.

Illustrations

(b) A bequeaths certain property to B and C on certain
trusts to be executed by them or the survivor of them or the
assigns of such survivor. B dies, C may bequeath the trust
property to D and E upon the trusts of A's will.

(c) Adisatrustee of certain property with power to sell the
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same. A may employ an auctioneer to effect the sale.

(d)  Abequeaths to B fifty houses let at monthly rents in trust
to collect the rents and pay them to C. B may employ a proper
person to collect these rents. Comments No trustee can delegate
his powers and duties to another transtee and any agreement to
do so would be illegal and void and would not be covered by any
of the exceptions in section 47; H.E.H.: The Nizam's Jewellery
Trust (inre:),AIR 1980 SC 17."

As per the aforesaid statutory provision of law, a trustee cannot delegate
power unless at least any one of the four conditions mentioned thereunder is
fulfilled.

105. The most shocking aspect of the case is that the resolution was passed on
05.06.2008 and the sale agreement was already executed on 08.02.2007, meaning
thereby, after executing the agreement, without there being any authority from the
trustees, subsequent resolution was passed authorizing two of the trustees to
finalize sale of the property. It makes it very clear that the agreement was executed
without there being any authority from the trustees. At the time of execution of
agreement to sell dated 08.02.2007, there was an interim order against the transfer
ofthe property or creation of any rights passed by this Courtin F.A. No.264/2003.

106. As already stated earlier, the property of Kusha Ghat is of great religious
importance and finds a mention in Scandapuran which is one of the oldest
scriptures in Hinduism. Hindi translation of the relevant portion of the scripture is
quoted as under (Annexure-R/19):-

o AN TBT UR TAT 5 3 AR § R G2 DI GROT T,
gAfoR) U8RI A W UG di1ef BT | &9 A19d I8l
qem fug quer HT HeTciel RIad # e g g

DIfC T[0T JATED BT ..o

107. After passing a resolution on 05.06.2008, Shri S.C. Malhotra one of the
trustees on 05.09.2008 executed a Power of Attorney appointing one Raghvendra
Sharma as Trust duly appointed attorney with respect to the property situated at
Kusha Ghat (Haridwar) admeasuring 13370 sq.ft. (Annexure-R/16). It is
pertinent to note that the resolution of the Trust dated 05.06.2008 did not authorize
Shri S.C. Malhotra to execute further a Power of Attorney for sale of property,
however, on his own he executed a Power of Attorney in favour of Raghvendra
Sharma who was totally a stranger to dispose of Kusha Ghat which is of great
religious importance as it finds place in Scandapuran also.

108. It is also pertinent to note that Shri S.C. Malhotra was only authorized
by the Trust for the property admeasuring 11931 sq. ft., however, he executed a
Power of Attorney with respect to property admeasuring 13370 sq.ft.
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109. The validity of power of Attorney dated 05.06.2008 came to an end and
a fresh Power of Attorney was executed by Shri K.S. Rathore in respect of Shri
Raghvendra Sharma on 05.06.2009. Shri K.S. Rathore was not a trustee and he
had no power to execute the Power of Attorney. Shri Raghvendra Shrama on the
basis of Power of Attorney executed by Shri K.S. Rathore on 02.09.2009, sold out
the Trust properties situated at Kusha Ghat (Haridwar) to one Smt. Nikita W/o
Shri Raghvendra Sharma (his own wife) and Shri Aniruddh Kumar. Shri
Raghvendra Sharma also leased out the land admeasuring 653 sq.m. to Shri
Aniruddh Kumar for a period of 29 years.

110. The trustees of the Khasgi Trust, knowing fully well that they are not the
owner of the property in question, entered into sale of Trust properties and sold
Ghat property of great religious importance and as they were aware of the fact that
they are not the owner of the Trust properties, preferred a writ petition before this
Courti.e. W.P.No.11618/2012 against the State of Madhya Pradesh & three others
for quashment of order dated 05.11.2012 and order dated 30.11.2012.

111. The order passed the Collector dated 05.11.2012 and order dated
30.11.2012 passed by the Registrar dated 30.11.2012 are reproduced as under:-

T $haidex, RN =<k, 9.9.
UHRY] BHIG 12 / 9—113 /2012—13

::(’,Tlﬁ'QT::

(qiRa fedi® 5 /11 /2012)
IR, T_R FUNT, 3R BT | AT AAS A816d R
UfT ux uTe gar o SeetfRad fbar a1 fh @aefl <)
JIfecarars gledr RIS o¥e, <R &1 FHfcqan UfosiRie
ERIBR & TAT U JoId & | Sad o¥e Bl T3d W
et & HROT 2 fhar T o, faheg ove BN &RfgR
Rerd gemad Tre dene wu & ey fvar T 7 | 97 srid
TR fawg 21 9w 3 @l grfaal @ senfe e
RIS Td IADT GRIETT BT AT AILIF 2 |

QRN <4 SIfReaTars Eled IRENT gXe, gk &
TSH & G4 &, FIM, HREM, ST B 77 Ud IHD!
FrfcTal T X T HIBT AT, Y DI SaR FHN
P SR H hAT ST o7 | USRS, dfid << SR U0 &0
5,/ /113 /66—67 YRIAT Qd =147 5iaR 13 /&1 /113 /70—71 H
ey feAid 10/8,/1971 W WRTN T JIfRcATETS Blohy
IREST g, /R BT USiA | ge QU S &1 aiaer f&an
AT B | ST eI § SeoifRad fohar 731 8 fb @wrge awfed &
ST I H faed 89 & 9T . 2,91,952 /—




2604 State of M.P. Vs. Khasgi (Devi Ahilya Bai Holkar Charities) Trust, Indore (DB) I.L.R.[2020]M.P.

gferay R & SaRRITI=~ B =g, Fgad BT 7 o7 3iR g
o 9% g 99 T © | FraT R Seeid WIRd 9 Td
IR B @ ITIDT & T Fsa1fad Settlement Of Claim &=
6,5,/ 1949 H a1 71T 2 | o1 o€ SIS BT 77 37T fawy vy
¥ Yo+ @ WHEREAS MAJOR GENERAL HIS HIGHNESS
MAHARAJAYESHWANT RAO HOLKAR of Indore, who as
ruler of the Holkar State has entered into a Covenant to unite and
integrate the territories of the Holkar State with and into the
United State Of Madhya Bharat in terms of the Covenant made
and executed on 22" April 1948, and in pursuance thereofis was
agreed between him, the Government of India and United State
Of Madhya Bharat under an Instrument dated the 7" May 1949
that the Khasgi properties and the income from Khasgi shall
lapse for all times to the Madhya Bharat Government and in lieu
thereof the Madhya Bharat Government shall perpetuity set
aside annually from its revenue a sum of Rs.2,91,952/- (Rupees
two lakhs, ninety one thousand, nine hundred an fifty two only),
With effect from 16-6-1948 for expending on charities and
religious endowment provided in the budget of the Holkar State
for 1947-48 inclusive of charities founded by Her Highness
Mabharani Devo Ahilya Bai Holkar AND FURTHER that the
said sum of Rs.2,91,952/-(RUPEES TWO LACS NINETY
ONE THOUSAND NINE HUNDRED FIFTY TWO only)
Shall be Funded And put under a permanent Trust constituted in
the manner hereinafter specified, for the maintenance upkeep
and preservation of the said charities and religious
endowments.

TXCSIS B SId A B URIETVT W I§ W BT ® b IR
DI A $ YU o9 A= Raradl &1 IRaay # faer
BT 9 $aR & HBRTGT AYAIRIT BIeh I FHY Blehr I
@ NS o | RIIT BT IhTei= AR (Geardad] Aedyuas)
H faera &1 faeorg fedie 22 e 1948 &I forar T T 39
Il & MR TR IS qAT He HRA WRBR (FeIU<e) T IR
WHR & 4149 faid 7 A3, 1949 BT (& faor fFreafad gan
RoraH IWaell & dra WEAfd g8 fdb Khasgi properties and the
income from Khasgi shall lapse for all times to the Madhya
Bharat Government and in lieu thereof the Madhya Bharat
Government shall in perpetuity set aside annually from its
revenue a sum of Rs.2,91,952/- (Rupees two lakhs, ninety one
thousand, nine hundred an fifty two only), With effect from 16-
6-1948 for expending on charities and religious endowment
provided in the budget of the Holkar State for 1947-48 inclusive
of charities founded by Her Highness Maharani Devi Ahilya
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Bai Holkar AND FURTHER that the said sum of Rs.2,91,952/-
(RUPEES TWO LACS NINETY ONE THOUSAND NINE
HUNDRED FIFTY TWO only) Shall be Funded And put under
a permanent Trust constituted in the manner hereinafter
specified, for the maintenance upkeep and preservation of the
said charities and religious endowments. SHI g ATTd
Fperar € 1 7 93 1949 & UZATd WRAMT UMUehal & wU ¥
sifhd wAvad wHfd 9 SUH BM dTell 3T A WRA
ARHR /HO0Y0 PR # FAfed &8 78 o 3R 39 UPR I
JHfed 7 7S 1949 & UTATT HeY U< WRAR H Hfed s
g graoifae gEfed @1 Soft # smg T8 ot | He YRd
RBR /AU IRGR 7 39 FHfd & maintenance upkeep
g preservation & foIT . 2,91,952 / — BI T[T Wi @ o |
TqHd B TS 39 IRIRT & FUART HfAe 59 g3 &1 iy
27 S, 1962 BT SICSIS A AT 1T TT §9 G=RIRT &7 TANT
TR B <@ X H AUy WReR § [Afkd g &
maintenance upkeep T preservation @ fordl foar S=T feriRa
g

3T g a2 W ® fo yzari i dufeaat s
Imed | fAfed 8 | Plavic 1949 TG UoH RIS 1962 H I8!
forRa & fo et rafeqal & FeRoT BRAT oXe 6T S §
St g% &1 Frfcadl & fa%a & AfHR Hds ST el
BIAT 2 | ULATdad QX SIS 1972 H ¥ §IRT UTA &1 YaigAfd
& 9T g¥e R @ A% &7 AfHR UTea HReT Bl ST
T DI TS 2 Ol foh 3T 2 |

WA <) S1fEcardrg sled) ARSI g, SRR Pl
TSI AR 15 A H (Al el Feafeda X 9Rd
IV & I Uwl H Red | s/ wHfeqai &l
JNAUTH TY A AR Ah+ & IGaTT A I el St
BT ST JTOI JTACIET H Heg T2l 1 AT & A Wl
T IR 3ffhe fmar ST S1aey @ € |

I TS T BT T BT AT b FRT R b
T B giedIor I MR fhar Srar & fb = & 7
AT B FoTT WIYT T8 AHET 3el Aol Uk Noy I Bl
I W W ¥ iferal & 1 W W@ & wU | sifda
fopa S vd W d: SrEvaiaRoy forar SR | Ffh wRd @ o1y
el # T SeailRad ou I & Feferd 39 \Hfed © | 37
I U<l & FafIT PHoldeR DI Qe dl Ul far=a gg ol
ST |

SR Rorer & eI el s T, g9 vl



2606 State of M.P. Vs. Khasgi (Devi Ahilya Bai Holkar Charities) Trust, Indore (DB) I.L.R.[2020]M.P.

dedleaR Ud gdd R Uifeld fHrH, EEAN ﬁﬁ'@'l‘l‘jﬁl’x’w
PRTDR TchTel YTl DRIAT SThR ITel Uferded 50 ~aaTerd H
b Tl |

PHoldex”

T Uoigd, <l =i, 7T s=R, H090
DI HH F0 216 UMD Afel, STell Heldex
BRI, 3R

BHTD /Al =T /2012 saR e 30/11,/2012
gfa,

HYH HATAD
PIY TG T,
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g — @R <) enfecdreTs Bledhr IRES ove,
R BT AT 3fPHeT0T B 919¢ |

Wl d1 MfEcaraTs gledx IR Xe, S_R &I
HOY0 XY AT §RT = D1 T & I@—AG g MRy
% 2,91,952 /— ufqdd Ue @Y ST RS | U gRT T B
faf=r <erett R Rerfa wfeR, <arery, eemare, gre ud
Rl @ X RTd 3 UG 377 Ve e BT GeAd R Sfeherol
T ST & | A R 81 & IRoT S7Tueh! =R T faRiy
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gfides 7Y A—T UFD B $H BRIGI DI AT BRI

e & |
ENIRED
Al <IN, $_R, A
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30 / 1122012

112.  In the considered opinion of this Court, as the properties in question are
exclusively the properties of the State of Madhya Pradesh, the trustees have got no
right to dispose of Kusha Ghat properties. The learned Single Judge has allowed
both the writ petitions by a common order and has held that all previous
transactions done by the Trust will not be looked into. This Court really fails to
understand as to how the stamp of approval has been accorded by the learned
Single Judge in respect of transfer of properties of the State of Madhya Pradesh by
the Khasgi Trust. The learned Single Judge could not have preempted the State of
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Madhya Pradesh from taking action in the matter in respect of the properties over
which the State of Madhya Pradesh is having exclusive title. The judgment
delivered by the learned Single Judge reflects that the learned Single Judge has
drafted a new trust deed altogether and he has gone to the extent in setting aside
the orders passed by the Collector and Registrar, Public Trust.

113.  The order passed by the Collector reflects that the Collector was justified
in passing an order to protect the interest of the State of Madhya Pradesh as the
Trust was on a selling spree of the Trust properties for peanuts without there being
any authority to sell the Trust properties. Various technical grounds have been
raised by the learned senior counsel arguing the matter in respect of power and
jurisdiction of the Collector.

114.  This Court will not enter into technicalities especially when it is crystal
clear that it is the State of Madhya Pradesh, which is the titleholder of all Khasgi
Trust properties.

115. Theissue inrespect of covenant signed by the Ruler (Maharaja of Holkar)
was subjected to judicial scrutiny before the Hon'ble Supreme Court in the case of
The State of Madhya Pradesh v/s Usha Devi reported in (2015) 8 SCC 672 and
paragraphs - 24 to 40 of the aforesaid judgment reads as under :-

24. Before adverting to the various arguments advanced by the
learned counsel on both side and the findings recorded by the
Courts below, we would deem it appropriate to extract Article
363 ofthe Constitution of India, which reads as under:

363. Bar to interference by courts in disputes
arising out of certain treaties, agreements, etc.: (1)
Notwithstanding anything in this Constitution
but subject to the provisions of Article 143, neither
the Supreme Court nor any other court shall
have jurisdiction in any dispute arising out of any
provision of a treaty, agreement, Covenant,
engagement, sanad or other similar instrument
which was entered into or executed before the
commencement of this Constitution by any Ruler
of an Indian State and to which the Government
was a party and which has or has been continued in
operation after such commencement, or in any
dispute in respect of any right accruing under or any
liability or obligation arising out of any of the
provisions of this Constitution relating to any such
treaty, agreement, Covenant, engagement,
sanad or other similar instrument.
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Aplain reading of Clause (1) of Article 363 emphatically
gives the impression that no Court in this country, including this
Courtshall have jurisdiction to deal with any dispute arising out of
treaties, agreements etc., entered into between the Rulers of
erstwhile Indian States andthe Government of India.

25. Coming to the facts of the present case, on 16-06-1948
through the Covenant that is exhibit P-79 Maharaja of Holkar
along with other Princely States agreed to merge with the
dominion of India. According to Article 12 ofthe Covenant, the
Ruler can enjoy the rights over his personal properties which are
included in the Covenant for which purpose a list of his personal
properties was required to be submitted to the Government. The
said Article reads thus:

(1) The Ruler of each Covenanting State
shall be entitled to the full ownership, use and
enjoyment of all private properties (as distinct
from State properties) belonging to him on the
date of his making over the administration of
that State to the Raj Pramukh.

(2) He shall furnish to the Raj Pramukh
before the first day of August, 1948 an
inventory of all immovable properties,
securities and cash balance held by him as such
private property.

(3) If any dispute arises as to whether any
item of property is the private property of the
Ruler or State property, it shall be referred to
such person as the Government of India may
nominate in consultation with the Raj Pramukh
and the decision of that person shall be final
and binding on all parties concerned.

...No such dispute shall be referable after the
firstday of July, 1949.

26. As per article 12 (2) of the Covenant, the Maharaja of
Holkar has furnished the details of the properties under different
Heads. He furnished the details under the Heads as immovable
properties comprising of the properties inside the State, outside
the State, miscellaneous and at clause 14

"certain properties under the administrative
control of the Household Department of the
Holkar State except such of the afore mentioned
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property with the Household Department as had
already been transferred to the two guest
houses at Indore viz the ones situated in the
building which was known as the Indore hostel
and the other in Rajender Bhavan on the
Bombay-Agraroad".

27. The Suit scheduled properties which are in possession
of the plaintiff finds no mention in the entire list of properties,
but the plaintiff derives his title to the property from Clause 14
of the list of properties which speaks about all properties under the
control of the Household Department. The plaintiffto substantiate
her case that the Suit schedule properties are private properties is
relying upon clause 14 of the list of properties, the taxes paid by
her and her father in respect of these properties, the
communication dated 07-05-1948 and letter dated 30-01- 1956
wherein the Suit scheduled properties were retransferred to the
Household Department. Though lot of evidence was adduced on
behalf of the plaintiff about paying taxes to substantiate her case that
the Suit scheduled properties are the private properties of the Ruler,
the core issue that requires to be adjudicated is whether it is the
personal property of the Ruler or the property was belonging to
the State. To give any finding with regard to the ownership of the
property invariably we have to look at the Covenant for the reason
the Covenant is the source of title for the plaintiff. At any stretch of
imagination, we cannot agree with the finding of the appellate
Court that the right of the plaintiff is a pre- existing right. By all
means the right of the plaintiff flows from the Covenant by virtue
of which the plaintiff claims title over these properties, which
according to her are declared as private properties of the Ruler.

28. A bare perusal of Article 363 and the relief sought by
the plaintiff in the Suit in unequivocal terms attracts the bar
contained in Article 3630f the Constitution of India. The Court
below distinguished the judgment in Draupadi Devi's case that
it is not applicable to the facts of the present case. We are of the
considered opinion that the rule of law laid down in that case
applies to the case on hand. This Court in the case of Draupadi
Devi held:

44."... ... The Covenant is a political
document resulting from an act of State. Once
the Government of India decides to take over
all the properties of the Ruler, except the
properties which it recognises as private
properties, there is no question of implied
recognition of any property as private property.
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On the other hand, this clause of the Covenant
merely means that, if the Ruler of the
Covenanting State claimed property to be his
private property and the Government of India
did not agree, it was open to the Ruler to have
this issue decided in the manner contemplated
by clause (3). Clause (3) of Article XII does not
mean that the Government was obliged to refer
to the dispute upon its failure to recognise it as
private property. Secondly, the dispute as to
whether a particular property was or was not
recognised as private property of the Ruler was
itself a dispute arising out of the terms of the
Covenant and, therefore, not adjudicable by
municipal courts as being beyond the
jurisdiction of the municipal courts by reason
of Article 363 of the Constitution".

29. The above ratio laid down by this Court makes one to
understand that prior to Covenant, the ownership of all the
properties remain vested with the Ruler, but once the Covenant
is entered into, the Government takes over all the properties
except those which the Government recognises as private
properties of the Ruler. This court had categorically held that
there cannot be any implied recognition of the property as
private property at any later stages when an opportunity had
already been granted to raise this issue in terms of clause (3) of
Article 12 before defined period. In the case on hand also,
similar clause existed where a dispute to recognise a property as
private property could be raised only before 1st July, 1949. A
dispute whether a property was recognised as private property
or not was held to be a dispute arising out of the terms of
Covenant, thereby barring the Courts to adjudicate the same in
view of Article 363 of Constitution.

30. Also in Madhav Rao Jivaji Rao Scindia (supra), this
Court while interpreting Article 363 of the Constitution, observed
that a dispute relating to the enforcement, interpretation or breach
of any treaty etc., is barred from the Courts' jurisdiction. The bar
comes into play only when the dispute is arising out of the
provisions of a treaty, Covenant etc., as in the present case. This
Court held that Article 363 has two parts. The first part relates to
disputes arising out of Agreements and Covenants etc. The
jurisdiction of this Court as well as of other Courts is clearly
barred in respect of disputes falling within that part. Then comes
the second part of Article 363 which refers to disputes in respect
of any right accruing under or any liability or obligation arising
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out of any of the provisions of the Constitution relating to any
agreement, Covenant etc. It was specifically mentioned that
right as mentioned in Article 363 signifies property.

31. In yet another case, Karan Singh (Dr.) vs. State of J&K,
(2004) 5 SCC 698, while examining the applicability of Article

363 of the Constitution to the disputes arising out of a treaty,
Covenant etc., this Court observed that all Courts including the
Supreme Court is barred to determine any right arising out of a
Covenant . The correspondence exchanged between the Ruler
and the Government would amount to agreement within the
meaning of Article 363.

32. In view of our above discussion and as settled by this
Court in the above judgments, Covenant was an act of State and
any dispute arising out of its terms cannot form the subject
matter in any Court including the Supreme Court, and there
cannot be any implied recognition of the property as private
property at any later stages when an opportunity had already
been granted to raise issue in terms of clause 3 of Article 12
before defined period; above all, the properties do not find place
in the Covenant. The plaintiff is trying to interpret the Covenant
that all properties which are in the custody of the Household
Department are the personal properties of the Ruler. We feel that
such interpretation and implied recognition is impermissible as
held by this Court in Draupadi Devi. Hence the Court below
erred in entertaining the Suit without properly taking into
consideration the judgments and the proposition of law laid
down by this Court in catena of cases. Hence we are of the view
that the relief in the Suit falls within the ambit of Article 363 of
the Constitution of India and the Suit is not maintainable.
Accordingly first issue is answered in favour of the
appellant/State and against respondent/plaintift.

33. Once we have given our finding on the maintainability of
the Suit, we need not to go into the other issues. But in view of
the alternative argument advanced by the counsel, we are of the
view that we should throw some light on those issues. It is the
finding of the Trial Court that the lands were retransferred to the
Holkar State in the year 1951, and re- transferring is without any
authority and it is bad. The Trial Court held that though it is the
specific case of the plaintiff that they are paying Tauzi, there is
no evidence to show that they have paid Tauzi prior to 1951 and
the correspondence of the plaintiff and her father shows that the
Suit scheduled properties were not included in item no 14 of the
list of properties and further held that Suit scheduled properties
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were allotted to the Forest Department. First coming to the issue
of transfer of land to Forest Department, it is settled law that
parties are governed by their pleadings and the burden lies on
the person who pleads to prove and further plaintiff has to
succeed basing on the strengths of his case and cannot depend
upon the weakness of the defendant's case. The State having
alleged several things, has failed to mark any document to show
that the properties were transferred to the Forest Department
and the retransfer in the year 1951 was without any authority of
law. Though the State has filed certain documents before us, but
as they are not part of the evidence, we are not inclined to look at
those documents.

34, The appellant State as defendant in the Suit has marked
two documents. While remanding the appeals preferred by the
defendant and the plaintiff, the appellate Court gave a
categorical finding that the Trial Court should not permit any of
the parties to adduce further evidence. The remand order of the
appellate Court was not questioned by the State. After the
remand, the Suit was dismissed by the Trial Court wherein a
finding was recorded that no evidence is produced before the
Court to show that the property was transferred to the Forest
Department. This finding has become final as no cross appeal is
preferred by the appellant/State. Hence we are not inclined to
look into these documents.

35. The plaintiff by marking the voluminous documentary
evidence and by examining PW 5 and PW 7 established that
they were in continuous possession of property till 1960, except
for a short period when the Suit scheduled properties were given
to the Army Department. Tauzi was also paid by Maharaja and
later by the plaintiff. The finding of the Trial Court in this regard
that the plaintiff has failed to adduce any evidence to show that
Tauzi was paid prior to 1951, is contrary to the material on
record. In spite of all these factors that the Maharaja and the
plaintiff were in continuous possession of property and paid
Tauzi for the properties, however long the plaintiff's possession
may be and paying of the taxes will not give her any right
seeking declaration of ownership when these properties are part
of'a Covenant and calls for an interpretation of the Covenant. In
addition to this, the plaintiff wrote a letter to the Additional
Chief Secretary, Government General, Administrative
Department, Bhopal, dated 1st October 1962, wherein she
requested for a declaration of the Suit scheduled properties as
the private properties as declared by the Maharaja of Holkar
which clearly shows that the whole cause of action and the
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reliefs sought for in the Suit are based on the Covenant and the
rights flown from the Covenant.

36. We are not inclined to go into the discussion whether the
re-transfer of land is without authority or not, whether these
properties are under the control of Household Department as it
amounts to deciding the dispute arising out of the Covenant,
which is barred under Article 363 of the Constitution of India.
Even assuming for a minute that these properties are under the
control of the Household Department, still the plaintiff cannot
succeed for the reason that Maharaja of Holkar in the list of
properties furnished has failed to mention these properties
specifically, and interpretation of Covenant is not permissible
as per settled law.

37. The other finding which we are not able to accept is that
the Maharaja is the owner as well as the tenant of the property.
All the rights whichever pleaded by the plaintiff are the rights
flown only from the Covenant. As provided under clause 12(1)
of Covenant, admittedly by the letter dated 29-9-1962 the
respondent/plaintiff claimed the title by way of Covenant and
not by any such tenancy rights. Hence, the respondent plaintiff
cannot claim any right of tenancy over the Suit schedule
properties and such plea is misconceived and she is estopped
from raising such a plea.

38. Now we would like to deal with the other issue i.e.,
applicability of Section 158(2) of the Madhya Pradesh Land
Revenue Code, 1959. The said Section came into force with
retrospective effect from October 2, 1959 and reads thus:

158(2): ARuler of an Indian State forming part
of'the State of Madhya Pradesh who at the time
of coming into force of this Code, was holding
land or was entitled to hold land as such Ruler
by virtue of the Covenant or agreement entered
into by him before the commencement of the
Constitution, shall, as from the date of coming
into force of this Code, be a Bhumiswami of
such land under the Code and shall be subject to
all the rights and liabilities conferred and
imposed upon a Bhumiswami by or under this
Code.

As per Section 158(2) in order to confer
the rights of Bhumiswami a Ruler should be
holding land or he should have been entitled to
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hold land as such Ruler by virtue of a Covenant
or agreement entered into by him.

39. The plaintiff/respondent cannot seek the status of
Bhumiswami independent of the Covenant because the rights
under Section 158(2) arise out of the Covenant itself. The
source to hold the land arises by virtue of a Covenant. When the
right so claimed by way of Covenant is disputed and the relief of
settling these disputes is barred under Article 363 of the
Constitution, in our considered view, one cannot claim to be
"Bhumiswami" under Section 158(2) of the Madhya Pradesh
Land Revenue Code, independent of the Covenant.
Accordingly, this issue is held in favour of appellant/State and
against the respondent/plaintiff. Hence we are of the considered
opinion that the Suit filed by the plaintiff for declaration and
injunction is barred under Article 363 of the Constitution of
India and the plaintiff is not entitled for any reliefunder Section
158(2) of the Madhya Pradesh Land Revenue Code claiming
the rights of Bhumiswami.

40.  For all the foregoing reasons, we allow these appeals by
setting adie the impugned judgments of the High Court and
consequently the suit is dismissed. However, there shall be no
order as to consts."

In light of the aforesaid judgment delivered by the Hon'ble Supreme
Court, it is crystal clear that as per the stipulation in the covenant concerned
falling under Article 326, Ruler (Maharaja Holkar) furnished specific entries of
immovable properties falling under administrative control of household
department of Holkar State. The property, which was not included in that
inventory and which also did not form part of the private property of the Ruler,
vested in the State Government and after merger, keeping in view Article 363, the
Ruler cannot file a civil suit or even approach this Court claiming title of the
property that it was the property not included in the personal property of the Ruler,
there cannot be any claim of implied recognition of private property of Ruler at a
later stage.

116. Inthe present case also, the Trust's properties are certainly not at all private
properties of the Ruler, the property is vested in the State of Madhya Pradesh and
it is the State of Madhya Pradesh, which is the titleholder of the properties and by
no stretch of imagination, the learned Single Judge could have decided the writ
petition there being a specific bar under Article 363 of the Constitution of India.

117.  Undisputedly, the title in respect of Khasgi properties lies with the State of
Madhya Pradesh and once the State of Madhya Pradesh is the titleholder, the
learned Single Judge has erred in law and facts in delivering the judgment and
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quashing the order of the Collector by which he has simply directed the authorities
to enter the name of State of Madhya Pradesh in the revenue record in respect of
Khasgi Trust properties. Illegal sales could not have been ignored by the learned
Single Judge as he has observed that transfer prior to the judgment will not be
looked into.

118. This Court has carefully gone through the judgment relied upon by
learned counsel for the parties in depth. The property in question on account of
covenant signed at the time of merger was certainly not at all private properties of
Maharaja. Undisputedly, the property vested in the State of Madhya Bharat and
after enactment of Madhya Pradash Reorganization Act and creation of Madhya
Pradesh being the successor State, the property vested in the State of Madhya
Pradesh. The Collector has not at all decided the issue of title. The Collector by an
order dated 05.11.2012, as the property was the exclusive property of the State of
Madhya Pradesh, has passed an order in respect of property of the State of
Madhya Pradesh. The Trust, in case, it was claiming title of the property in
question, should have file the civil suit or should have availed any other remedy
available under the law. The property, as per the covenant after creation of
Madhya Bharat State and State of Madhya Pradesh, became the property of the
State Government, and therefore, the question of granting an opportunity of
hearing to the trustees does not arise. The record reveals that a proper notice was
issued and the Trust did file a reply before the Collector in the matter, hence,
violation of principles of natural justice does not arise.

119. It has been vehemently argued that the Chief Secretary of the State of
Madhya Pradesh has written a letter dated 13.06.1969 permitting the Trust to go
ahead with the sale of the property, and therefore, the State Government is
estopped from taking a contrary stand in the matter that there was no permission
ofthe State in respect of sale of the property.

120. The letter dated 13.06.1969 was merely a D.O. letter and had no legal
sanctity as such. From a bare perusal of the subject document it is apparent that on
top right hand side corner the serial number has been mentioned as, 'DO No.
193/CS/69'. The format of the letter is also unmistakably that of a DO Letter.
Moreover, the subject letter nowhere mentions that the government has accorded
sanction for transfer of the Trust Property. The relevant portion of the letter states
that- ".......... the question of according any sanction for the intended transfer by
sale of any item of Trust Property does not arise.” A careful examination of the
aforesaid content suggests that Shri M P Shrivastava clearly mentioned that there
was no question of according sanction for transfer of Trust Property.

121.  Shri M P Shrivastava had no authority to give sanction for alienation of
government property. The property of government could not be given away by a
DO letter without a cabinet decision. Furthermore, Shri M.P Shrivastava was one
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of the trustees, thus he was not in a position to accord any sanction to the Trust on
behalfofthe State Government.

122. As per the Rules of Business of the Executive Government of Madhya
Pradesh, framed in exercise of the powers under clauses (2) and (3) of Article 166
of the Constitution of India, proposals involving the alienation either temporary
or permanent, by way of sale, grant or lease of Government property exceeding
Rs. 10 lac in value shall have to be placed before the Council of Ministers and
dealt with only in accordance with the procedure laid down in supplementary
instruction 18 under rule 13. No such procedure was ever followed for alienation
of the property. Obviously the subject letter does not amount to a sanction of the
Council of Ministers as mentioned above. Relevant portion of the rules is
reproduced below:

"The following cases shall be brought before the
Council, subject to the proviso that if the Chief Minister
considers any case to be so urgent as to necessitate the
immediate issue of orders, he may direct the issue of
orders at once, and when orders have been issued, the
papers shall, without avoidable delay, be circulated and
brought, before a meeting of the Council in accordance
with the procedure laid down in supplementary
instruction 18 underrule 13:-

...

(i1)...

(vi)(a) Proposals involving alienation either temporary
or permanent, by way of sale, grant or lease of
Government property exceeding Rs. 10 lac in value, but
such cases shall not be Council cases if such alienation
is by way of auction or under the normal rules of

Government of under any scheme approved by
Government."

123.  The subject letter was not issued by or in the name of the Governor of
Madhya Pradesh. The decision to accord sanction to alienate government
property is a policy decision which needs to be taken by the government and the
same cannot be replaced by a DO Letter of an officer of the State Government.

124.  The subject letter refers to the opinion of the law department however the
same was not on record and there is no mention regarding the content of such
opinion.

125.  This aspect has been pleaded in para No. 04 of the grounds in the appeal
memo by the appellant. The effect of the subject letter was also mentioned in the
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synopsis dated 01.09.2020 submitted by the appellants before this Hon'ble Court
on 05.09.2020.

126.  More so, the orders of the State Govt. are always issued in the name and on
behalf of Hon'ble Governor it is the statutory requirement Under Article 166(i) of
the Constitution of India and unless the order is issued in the name and on behalf of
the Hon'ble Governor it cannot be considered to be the decision of a State Govt.
Following are the citations :

Jaipur Development Authority Vs. Vijay
Kumar Data-(2011) 12SCC 1994 :-

"49. Itis trite to say that all executive actions of the Government
of India and the Government of a State are required to be taken
in the name of the President or the Governor of the State
concerned, as the case may be (Articles 77(1) and 166(1).
Orders and other instruments made and executed in the name of
the President or the Governor of a State, as the case may be, are
required to be authenticated in such manner as may be specified
in the rules to be made by the President or the Governor, as the
case may be (Articles 77(2) and 166(2).

53.1tis us clear that unless an order is expressed is the name of
the President or the Governor and is authenticated is the manner
prescribed by the rules, the same cannot be treated as an order
made on behalf of the Government. A reading of the Letter dated
6.12.2001 shows that it was neither expressed in the name of the
Governor nor was it authenticated in the manner prescribed by
the rules. That letter merely speaks of the discussion made by
the Committee and the decision taken by it. By no stretch of
imagination the same can be treated as a policy decision of the
Government within the meaning of Article 166 of the
Constitution."

In the case of Lallaram Vs. Jaipur Development Authority -
(2016) 11 SCC31 :-

"It has been observed that the compliance of article 166 is
directory in nature meaning that if substantial compliance is
present than the order issued would not be a nullity. However, in
the present case the file has not being sent to the concerning
Minister nor to the Governor and thus even substantial
compliance is not there."

In light of the aforesaid, by no stretch of imagination, it can be said that
letter dated 13.06.1969 is the permission granted by the State Government or it
was a decision communicated by the State Government.
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127.  The so called letter dated 13.06.1969 is a D.O. letter and any decision as
per the Business Allocation Rules of the State of Madhya Pradesh in respect of a
sale of property has to be issued in the name of the Governor of the State of
Madhya Pradesh. The Chief, Secretary is nobody to write a letter in respect of
property of the State of Madhya Pradesh as has been done in the present case.

128.  Another shocking aspect of the case is that the then Chief Secretary was
also one of the trustees and he has acted as a Judge in his own cause, and therefore,
the arguments canvassed by learned counsel for the Trust and the trustees do not
help them in any manner.

129. The facts of the case make it very clear that the properties, though
managed by the Trust, had in fact vested in the State Government upon merger and
do not form part of property settled with the outgoing proprietor / Holkar State,
and therefore, as the property was the property of the State of Mahdya Pradesh it
was a public trust, permission should have been obtained from the Registrar,
Public Trust while disposing of the property or from the State of Madhya Pradesh.

130. So far as opportunity of hearing to Union of India is concerned, Shri
Manoj Manav, learned counsel has appeared in the matter and has argued at length
stating categorically that the property exclusively belongs to State of Madhya
Pradesh and does not belong to the Ruler or to the Trust. He has stated that the
Trust was constituted only to manage the affairs of the Trust and the Trust, at no
point of time, was the titleholder of the property. He has stated that the State
Government was justified in taking action in the matter and same has been done in
accordance with law.

131. In the case of Chairman Madappa (supra), it has certainly been held that
power to manage Trust properties inherently includes the power to sale only in
case the properties are sold for the objective of the Trust.

132. In the present case, the properties have not been sold for objective of the
Trust, they have sold with an oblique and ulterior motive. In case, there was
insufficiency of fund in managing the affairs of the Trust, in all fairness, a request
should have been made to the State of Madhya Pradesh to provide grant or the
Trust should have approach this Court or should have availed other remedy for
issuance of a direction to the State of Madhya Pradesh to provide funds. The
inaction on the part of the Trust in respect of the aforesaid issue speaks volume
about the conduct of the trustees and about their oblique and ulterior motive.

133.  Much has been argued in respect of so called permission of the State
Government to proceed ahead with the sale of the properties i.e., letter dated
13.06.1969 of the Chief Secretary as well as the subsequent amendment in the
trust deed which provides for a clause to sell the property.
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134. Inthe present case a fraud has taken place and the note-sheet of the Chief
Secretary has not no value [see: The State of Bihar v/s Kripalu Shankar reported in
AIR 1987 SC 1554].

It is a settled proposition of law that fraud vitiates everything [see:
(1991) 1 SCC354,AIR 1994 SC 853 & (1996) 5 SCC 550].

Fraud vitiates every solemn proceedings and no right can be claimed by
a fraudster on the ground of technicalities [see: (2012) 11 SCC 574, (2018) 1 SCC
656 &(2019) 14 SCC449].

135. This Court has not reproduced the law laid down in the aforesaid cases,
however, is reproducing certain paragraphs only in respect of the last judgment
on the subject delivered in the case of Satluj Jal Vidyut Nigam v/s Taj Kumar
Rajinder Singh reported in (2019) 14 SCC 449. Paragraphs - 65 to 81 of the
aforesaid judgment read as under:-

65. The question in the instant case is as to whether
an incumbent can be permitted to play blatant fraud
time and again and court has to be silent spectator under
the guise of label of the various legal proceedings at
different stages by taking different untenable stands
whether compensation can be claimed several times as
done in the instant case and its effect. Before the land
acquisition had been commenced in 1987, the land
more than 1000 bighas had been declared a surplus in
ceiling case and compensation collected, which indeed
disputed land at Jhakari, it would be a perpetuating
fraud in case such a person is permitted to claim
compensation for same very land. Fraud vitiates the
solemn proceedings; such plea can be set up even in
collateral proceedings. The label on the petition is not
much material and this Court has already permitted the
plea of fraud to be raised. Moreover, Appeal arising out
of 72 awards is still pending in the High Court in which
Reference Court has declined compensation on the
aforesaid ground.

66. Reliance has also been placed on the
observations made in Meher Rusi Dalal v. Union of
India, (2004) 7 SCC 362, in which this Court has dealt
with the issue of apportionment of compensation for
which claim was raised by the Union of India, not in the
capacity of the owner but as a protected tenant. The
claim of tenancy was not put forth before the LAO,
though represented in the acquisition proceedings. This
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Court observed that in such a case it could reasonably
be inferred that no right was being claimed and it ought
to have been made before the LAO if it had any such
claim in respect of preexisting right. The LAO was not
under a duty to make an enquiry. The claim of tenancy
at the belated stage was an afterthought to frustrate the
payment. The decision has no application to the instant
case as the LAO in the awards passed, noted the factum
of ceiling proceedings as such the effects of the same
can always be considered.

67. In Ahad Brothers v. State of M.P, (2005) 1 SCC
545, this Court observed that question of the title of the
State over the acquired land, cannot be decided under
Section 18 of Land Acquisition Act, 1894. This Court
considered that when an award has been passed and the
appellant was recorded as owner in the revenue papers,
he was entitled to receive compensation. There is no
dispute in the aforesaid proposition, however, in the
instant case facts are different and a person cannot be
permitted to receive the compensation of vested land in
State under the Abolition Act and when the land had
been declared surplus and compensation paid on wrong
entry continued. The same wrong entry could not have
been permitted to be utilised for award of compensation
to a person under the LA Act. In the instant case, there
had been earlier proceedings which makes it clear that
Rajinder Singh was not entitled to claim compensation
under the LA Act. It is apparent that there was no
subsisting right, title or interest left with Rajinder Singh
or his LRs., thus, they could not be permitted to obtain
the compensation.

68. Fraud vitiates every solemn proceeding and no
right can be claimed by a fraudster on the ground of
technicalities. On behalf of appellants, reliance has
been placed on the definition of fraud as defined in the
Black's Law Dictionary, which is as under:

"Fraudmeans:(1)Aknowing misrepresentation
of the truth or concealment of a material fact to
induce another to act to his or her detriment. Fraud
is usually a tort, but in some cases (esp. when the
conduct is willful) it may be a crime. (2) A
misrepresentation made recklessly without
belief in its truth to induce another person to act.
(3) Atort arising from a knowing misrepresentation,
concealment of material fact, or reckless
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misrepresentation made to induce another to act to
his or her detriment. (4) Unconscionable dealing;
esp., in contract law, the unconscientious use of the
power arising out of the parties' relative positions
and resulting in an unconscionable bargain."

69. Halsbury's Law of England has defined fraud as
follows:

"Whenever a person makes a false statement
which he does not actually and honestly
believe to be true, for purpose of civil liability,
the statement is as fraudulent as if he had stated
that which he did know to be true, or know or
believed to be false. Proof of absence of actual
and honest belief is all that is necessary to
satisfy the requirement of the law, whether the
representation has been made recklessly or
deliberately, indifference or reckless on the
part of the representor as the truth or falsity of
the representation affords merely an instance
ofabsence of such abelief."

70. In KERR on the Law of Fraud and Mistake, fraud has
been defined thus:

"It is not easy to give a definition of what
constitutes fraud in the extensive significance in
which that term is understood by Civil Courts of
Justice. The Courts have always avoided
hampering themselves by defining or laying
down as a general proposition what shall be held
to constitute fraud. Fraud is infinite in variety...
Courts have always declined to define it, ...
reserving to themselves the liberty to deal with it
under whatever form it may present itself. Fraud

. may be said to include property all acts,
omissions, and concealments which involve a
breach of legal or equitable duty, trust or
confidence, justly reposed, and are injurious to
another, or by which an undue or unconscientious
advantage is taken of another. Al surprise, trick,
cunning, dissembling and other unfair way that
is used to cheat anyone is considered as fraud.
Fraud in all cases implies a willful act on the part
of anyone, whereby another is sought to be
deprived, by illegal or inequitable means, of
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what he is entitled too."

71.  In Ram Chandra Singh v. Savitri Devi, (2003) 8
SCC 319, wherein it was observed that fraud vitiates
every solemn act. Fraud and justice never dwell together
and it cannot be perpetuated or saved by the application
of any equitable doctrine including resjudicata. This
Court observed as under:

"15. Commission of fraud on court and
suppression of material facts are the core issues
involved in these matters. Fraud, as is wellknown,
vitiates every solemn act. Fraud and justice never
dwell together.

16.  Fraudisa conducteither by letter or words,
which induces the other person, or authority to
take a definite determinative stand as a response
to the conduct of former either by word or letter.

17.  Itisalso well settled that misrepresentation
itself amounts to fraud. Indeed, innocent
misrepresentation may also give reason to claim
reliefagainst fraud.

18.  Afraudulent misrepresentation is called
deceit and consists in leading a man into
damage by willfully or recklessly causing him
to believe and act on falsehood. It is a fraud in
law if a party makes representations which he
knows to be false, and injury ensues therefrom
although the motive from which the
representations proceeded may not have been
bad.

23.  An act of fraud on court is always
viewed seriously. A collusion or conspiracy
with a view to deprive the rights of the others in
relation to a property would render the
transaction void ab initio. Fraud and deception
aresynonymous.

ek skeskosk

seskesk

25.  Although in a given case a deception
may not amount to fraud, fraud is anathema to
all equitable principles and any affair tainted
with fraud cannot be perpetuated or saved by
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the application of any equitable doctrine
including resjudicata." (emphasis supplied)

72. In Madhukar Sadbha Shivarkar v. State of
Maharashtra, (2015) 6 SCC 557, this Court
observed that fraud had been played by
showing the records and the orders obtained
unlawfully by the declarant, would be a nullity
in the eye of law though such orders have
attained finality. Following observations were
made:

"27. The said order is passed by the State
Government only to enquire into the landholding
records with a view to find out as to whether original
land revenue records have been destroyed and
fabricated to substantiate their unjustifiable claim by
playing fraud upon the Tehsildar and appellate
authorities to obtain the orders unlawfully in their
favour by showing that there is no surplus land with the
Company and its shareholders as the valid subleases are
made and they are accepted by them in the proceedings
Under Section 21 of the Act, on the basis of the alleged
false declarations filed by the shareholders and
sublessees Under Section 6 of the Act. The plea urged
on behalf of the State Government and the defacto
complainantsowners, at whose instance the orders are
passed by the State Government on the alleged ground
of fraud played by the declarants upon the Tehsildar and
appellate authorities to get the illegal orders obtained
by them to come out from the clutches of the land
ceiling provisions of the Act by creating the revenue
records, which is the fraudulent act on their part which
unravels everything and therefore, the question of
limitation under the provisions to exercise power by the
State Government does not arise at all. For this purpose,
the Deputy Commissioner of Pune Division was
appointed as the Enquiry Officer to hold such an
enquiry to enquire into the matter and submit his report
for consideration of the Government to take further
action in the matter. The legal contentions urged by Mr.
Naphade, in justification of the impugned judgment
and order prima facie at this stage, we are satisfied that
the allegation of fraud in relation to getting the land
holdings of the villages referred to supra by the
declarants on the alleged ground of destroying original
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revenue recordsand fabricating revenue records to show
that there are 384 subleases of the land involved in the
proceedings to retain the surplus land illegally as alleged,
to the extent of more than 3000 acres of land and the
orders are obtained unlawfully by the declarants in the
land ceiling limits will be nullity in the eye of law
though such orders have attained finality, if it is found
in the enquiry by the Enquiry Officer that they are
tainted with fraud, the same can be interfered with by
the State Government and its officers to pass
appropriate orders. The landowners are also aggrieved
parties to agitate their rights to get the orders which are
obtained by the declarants as they are vitiated in law on
account of nullity is the tenable submission and the
same is well founded and therefore, we accept the
submission to justify the impugned judgment and order
of the Division Bench of the High Court." (emphasis
supplied)

73. InJai Narain Parasrampuria v. Pushpa Devi Saraf, (2006)
7 SCC 756, this Court observed that fraud vitiates every solemn
act. Any order or decree obtained by practicing fraud is a nullity.
This Court held as under:

"55 It is now well settled that fraud vitiated all solemn
act. Any order or decree obtained by practicing fraud is
a nullity. [See ( 1) Ram Chandra Singh v. Savitri Devi
and Ors., (2003) 8 SCC 319 followed in (2) Vice
Chairman, Kendriya Vidyalaya Sangathan, and Anr. v.
Girdhari Lal Yadav, (2004) 6 SCC 325; (3) State of A.P.
and Anr. v. T. Suryachandra Rao, (2005) 6 SCC 149; (4)
Ishwar Dutt v. Land Acquisition Collector and Anr.,
(2005) 7 SCC 190; (5) Lillykutty v. Scrutiny
Committee, SC & ST Ors., (2005) 8 SCC 283; (6) Chief
Engineer, M.S.E.B. and Anr. v. Suresh Raghunath
Bhokare, (2005) 10 SCC 465; (7) Smt. Satya v. Shri
Teja Singh, (1975) 1 SCC 120; (8) Mahboob Sahab v.
Sayed Ismail, (1995) 3 SCC 693; and (9) Asharfi Lal v.
Koili, (1995)4 SCC 163.]" (emphasis supplied)

74. In State of A.P. v. T. Suryachandra Rao, (2005) 6 SCC 149,
it was observed that where land which was offered for surrender
had already been acquired by the State and the same had vested
in it. It was held that merely because an enquiry was made, the
Tribunal was not divested of the power to correct the error when
the respondent had clearly committed a fraud. Following
observations were made:
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"7. The order of the High Court is clearly erroneous.
There is no dispute that the land which was offered for
surrender by the respondent had already been acquired
by the State and the same had vested in it. This was
clearly a case of fraud. Merely because an enquiry was
made, Tribunal was not divested of the power to correct
the error when the respondent had clearly committed a
fraud.

8. By "fraud" is meant an intention to deceive;
whether it is from any expectation of advantage to the
party himself or from the ill will towards the other is
immaterial. The expression "fraud" involves two
elements, deceit, and injury to the person deceived. The
injury is something other than economic loss, that is,
deprivation of property, whether movable or
immovable or of money and it will include and any
harm whatever caused to any person in body, mind,
reputation or such others. In short, it is a noneconomic
or nonpecuniary loss. A benefit or advantage to the
deceiver, will almost always call loss or detriment to
the deceived. Even in those rare cases where there is a
benefit or advantage to the deceiver, but no
corresponding loss to the deceived, the second
condition is satisfied. [See Dr. Vimla v. Delhi
Administration, 1963 Supp (2) SCR 585 and Indian
Bank v. Satyam Febres (India) Pvt. Ltd., (1996) 5 SCC
550]9. A "fraud" is an act of deliberate deception with
the design of securing something by taking unfair
advantage of another. It is a deception in order to gain
by another's loss. It is a cheating intended to get an
advantage. (See S.P. Changalvaraya Naidu v.
Jagannath, (1994) 1 SCC 1.) 10. "Fraud" as is well known
vitiates every solemn act. Fraud and justice never dwell
together. Fraud is a conduct either by letter or words,
which includes the other person or authority to take a
definite determinative stand as a response to the
conduct of the former either by words or letter. It is also
well settled that misrepresentation itself amounts to
fraud. Indeed, innocent misrepresentation may also
give reason to claim relief against fraud. A fraudulent
misrepresentation is called deceit and consists in
leading a man into damage by willfully or recklessly
causing him to believe and act on falsehood. Itis a fraud
in law if a party makes representations, which he knows
to be false, and injury enures therefrom although the
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motive from which the representations proceeded may
not have been bad. An act of fraud on court is always
viewed seriously. A collusion or conspiracy with a view
to deprive the rights of the others in relation to a
property would render the transaction void ab initio.
Fraud and deception are synonymous. Although in a
given case a deception may not amount to fraud, fraud
is anathema to all equitable principles and any affair
tainted with fraud cannot be perpetuated or saved by the
application of any equitable doctrine including res
judicata. (See Ram Chandra Singh v. Savitri Devi and
Ors., (2003) 8SCC319.)

gk skeskok

kokok

13. This aspect of the matter has been considered
recently by this Court in Roshan Deen v. Preeti Lal,
(2002) 1 SCC 100, Ram Preeti Yadav v. U.P. Board of
High School and Intermediate Education, (2003) 8
SCC 311, Ram Chandra Singh v. Savitri Devi, (2003) 8
SCC 319 and Ashok Leyland Ltd. v. State of T.N. and
Anr., (2004)3SCC 1.

14. Suppression of a material document would
also amount to a fraud on the court, (see Gowrishankar
v. Joshi Amba Shankar 54 Family Trust, (1996) 3 SCC
310 and S.P. Chengalvaraya Naidu v. Jagannath, (1994)
1SCC1).

15. "Fraud" is a conduct either by letter or words,
which induces the other person or authority to take a
definite determinative stand as a response to the conduct
of the former either by words or letter. Although
negligence is not fraud it can be evidence of fraud; as
observed in Ram Preeti Yadav, (2003) § SCC 311.

16. In Lazarus Estate Ltd. v. Beasley (1956) 1 QB
702, Lord Denning observed at pages 712 & 713: (All
ER p. 345C) "No judgment of a Court, no order of a
Minister can be allowed to stand if it has been obtained
by fraud. Fraud unravels everything." In the same
judgment, Lord Parker LJ observed that fraud "vitiates
all transactions known to the law of however high a
degree of solemnity". (emphasis supplied)

75. InA.V. Papayya Sastry v. Govt. of A.P., (2007) 4 SCC 221,
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this Court as to the effect of fraud on the judgment or order
observed thus:

19.  Now, it is wellsettled principle of law that if any
judgment or order is obtained by fraud, it cannot be said
to be a judgment or order in law. Before three centuries,
Chief Justice Edward Coke proclaimed; Fraud avoids
alljudicial acts, ecclesiastical or temporal.

22. It is thus settled proposition of law that a
judgment, decree or order obtained by playing fraud on
the Court, Tribunal or Authority is a nullity and nonest
in the eye of law. Such a judgment, decree or order by
the first Court or by the final Cour thas to be treated as
nullity by every Court, superior or inferior. It can be
challenged in any Court, at any time, in appeal,revision,
writor even in collateral proceedings.

skesfeosk kksk

kokok

38. The matter can be looked at from a different
angle as well. Suppose, a case is decided by a competent
Court of Law after hearing the parties and an order is
passed in favour of the applicant/plaintiff which is
upheld by all the courts including the final Court. Let us
also think of a case where this Court does not dismiss
Special Leave Petition but after granting leave decides
the appeal finally by recording reasons. Such order can
truly be said to be a judgment to which Article 141 of
the Constitution applies. Likewise, the doctrine of
merger also gets attracted. All orders passed by the
courts/authorities below, therefore, merge in the
judgment of this Court and after such judgment, it is not
open to any party to the judgment to approach any court
or authority to review, recall or reconsider the order. 39.
The above principle, however, is subject to exception of
fraud. Once it is established that the order was obtained
by a successful party by practising or playing fraud, it is
vitiated. Such order cannot be held legal, valid or in
consonance with law. It is nonexistent and nonest and
cannot be allowed to stand. This is the fundamental
principle of law and needs no further elaboration.
Therefore, it has been said that a judgment, decree or
order obtained by fraud has to be treated as nullity,
whether by the court of first instance or by the final



2628 State of M.P. Vs. Khasgi (Devi Ahilya Bai Holkar Charities) Trust, Indore (DB) I.L.R.[2020]M.P.

court. And it has to be treated as nonest by every Court,
superior or inferior.

Supervisory jurisdiction of the court can be exercised in
case of error apparent on the face of the record, abuse of process
and ifthe issue goes to the root of the matter.

76. InS.P. Chengalvaraya Naiduv. Jagannath, (1994) 1 SCC
1, this Court noted that the issue of fraud goes to the root of the
matter and it exercised powers under Article 136 to cure the
defect. The Court observed:

"5. The High Court, in our view, fell into patent error.
The short question before the High Court was whether,
in the facts and circumstances of this case, Jagannath
obtained the preliminary decree by playing fraud on the
court. The High Court, however, went haywire and
made observations which are wholly perverse. We do
not agree with the High Court that "there is no legal
duty cast upon the plaintiff to come to court with a true
case and prove it by true evidence". The principle of
"finality of litigation" cannot be pressed to the extent of
such an absurdity that it becomes an engine of fraud in
the hands of dishonest litigants. The courts of law are
meant for imparting justice between the parties. One
who comes to the court must come with clean hands.
We are constrained to say that more often than not, the
process of the court is being abused. Propertygrabbers,
axevaders, bankloandodgers and other unscrupulous
persons from all walks of life find the court process a
convenient lever to retain the illegalgains indefinitely.
We have no hesitation to say that a person, who's case is
based on falsehood, has no right to approach the court.
He can be summarily thrown out at any stage of the
litigation.

6. The facts of the present case leave no manner of
doubt that Jagannath obtained the preliminary decree by
playing fraud on the court. A fraud is an act of deliberate
deception with the design of securing something by
taking unfair advantage of another. It is a deception in
order to gain by another's loss. It is a cheating intended to
getan advantage. Jagannath was working as a clerk with
Chunilal Sowcar. He purchased the property in the
court auction on behalf of Chunilal Sowcar. He had, on
his own volition, executed the registered release deed
(Exhibit B1S) in favour of Chunilal Sowcar regarding



I.LL.R.[2020]M.P. State of M.P. Vs. Khasgi (Devi Ahilya Bai Holkar Charities) Trust, Indore (DB) 2629

the property in dispute. He knew that the appellants had
paid the total decretal amount to his master Chunilal
Sowcar. Without disclosing all these facts, he filed the
suit for the partition of the property on the ground that
he had purchased the property on his own behalf and
not on behalf of Chunilal Sowcar. Nonproduction and
even nonmentioning of the release deed at the trial
tantamounts to playing fraud on the court. We do not
agree with the observations of the High Court that the
appellantsdefendants could have easily produced the
certified registered copy of Exhibit B15 and nonsuited
the plaintiff. A litigant, who approaches the court, is
bound to produce all the documents executed by him
which are relevant to the litigation. If he withholds a
vital document in order to gain advantage on the other
side then he would be guilty of playing fraud on the
court as well as on the opposite party."

77. In KK. Modi v. K.N. Modi, (1998) 3 SCC 573, it was
observed that one of the examples cited as an abuse of the
process of the court is relitigation. It is an abuse of the process of
the court and contrary to justice and public policy for a party to
relitigate the same issue which has already been tried and
decided earlier against him.

78. Learned counsel for the respondent has placed reliance on
the decision rendered in Ujjagar Singh v. Collector, Bhatinda,
(1996) 5 SCC 14, wherein this Court examined the effect of
coming into force of Punjab Land Reforms Act, 1972 and
vesting of the surplus area in the State. In this case, the area in
possession of landlord was declared surplus under the Pepsu
Act, but possession had not been taken by the State. It was held
that area did not vest finally as the surplus area under the Pepsu
Act, owing to coming into force of the new Act, the ceiling area
must be determined afresh under the new Punjab Act. In the
instant case, the order was passed in ceiling matter in the year
1980 and the adjudication order of Collector (Ceiling) was not
questioned nor the order of remand to declare land as surplus
and then the additional land was declared surplus in 1993. It was
not the case of reopening of the case. In fact, the land has vested
in the State under the Abolition Act. Thereafter, compensation
has been obtained, obviously once land has vested in the State,
the possession of such land/open land is deemed to be that of the
owner. In any view of the matter, in the facts and circumstances
ofthe instant case, compensation could not have been claimed.

79. In State of H.P. v. Harnama, (2004) 13 SCC 534, this Court
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observed that possession of land was not taken and the tenant
was in occupation of the land and had acquired ownership rights
before the land was declared surplus as against the landlord. It
was further observed that the land in question had been notified
as surplus and the fact that the original owner of the land had
been paid compensation, would be of no avail to the State if
before the date of 58 actual vesting nonoccupant tenant in
possession of the land had acquired ownership rights. It is
totally distinguishable and cannot be applied to the instant case.

80. Learned counsel on behalf of the respondent has referred to
the decision rendered in Madan Kishore v. Major Sudhir Sewal,
(2008) 8 SCC 744, wherein question arose with respect to
entitlement of subtenant to apply under Section 27(4). It was
held that the expression in Section 27(4), such tenant who
cultivates such land, does not entitle a subtenant either to claim
proprietary rights or apply for the same under Section 27(4). It
was held that he was not a subtenant. The decision is of no help
to the cause espoused on behalf of LRs. of Rajinder Singh. In the
peculiar facts projected in the case the principle fraud vitiates is
clearly applicable it cannot be ignored and overlooked under the
guise of the scope of proceedings under Section 18/30 of the LA
Act.

81. In the peculiar facts projected in the case the principle fraud
vitiates is clearly applicable it cannot be ignored and overlooked
under the guise of the scope of proceedings under Section 18/30
ofthe LA Act.

In light of the aforesaid judgment, as fraud vitiates everything and in the
present case, trustees have played a fraud upon the State Government, the sale
deeds executed by the Trust in respect of the properties of the State Government
are null and void and stands vitiated. Hence, the Collector was justified in passing
the impugned order and the Registrar, Public Trust was also justified in passing
the impugned order.

136.  Inthe humble opinion of this Court, as the property in question was not the
property of the Maharaja, Article 363 of the Constitution of India also comes into
play and the learned Single Judge could not have drafted the trust deed which has
been done by passing the impugned order. The petitions in fact were not at all
maintainable in respect of the property which came to the share of the State
Government though managed by the Trust, and therefore, the order passed by the
learned Single Judge deserve to be set aside.

137.  Shri S.C. Bagadia, learned senior counsel has argued before this Court in
the connected writ appeal i.e., W.A. No.135/2014 that the order passed by the
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Registrar, Public Trust and the Collector are bad in law and there is a process
provided under the law for mutation of name of the State Government. Once this
Court has arrived at a conclusion that a fraud has been played upon in the matter
and the property of the State Government has been sold, the orders passed by the
Collector and Registrar, Public Trust do not suffer from any perversity or
illegality, hence, they do not warrant any interference by this Court.

138.  Learned counsel appearing for the Trust has also drawn the attention of this
Court towards the judgment delivered in the case of Marthanda Varma (supra). In
the aforesaid case, the issue was in respect of Shebaitship and the Hon'ble Supreme
Court has held that covenant signed by the covenanting state cannot be subjected to
judicial scrutiny keeping in view the bar provided under Article 363 of the
Constitution of India.

139. In the present case the issue involved is altogether different. The issue
involved is whether the Khasgi Trust and its trustees can sell the property, which is
exclusively the property of the State of Madhya Pradesh, or not ? The trustees
have certainly sold the property of the State of Madhya Pradesh and they have
violated the terms and conditions of the trust deed.

140.  The most astonishing aspect of the case is that the learned Single Judge
has virtually drafted a fresh trust deed by passing the impugned judgments. New
trustees have been appointed new-new conditions have been incorporated in the
trust deed and it has been held that the Trust properties will not be sold with the
permission of the State Government and after holding that the Trust properties
will not be without the permission of the Government it has also been observed
that earlier sales will not be looked into. This itself is a contrary view and cannot
be sustained. The religious and charitable trust have been established by erstwhile
ruler with a very pious and noble object with an aim and object to help a common
man and for the welfare of a common man.

141. Religious and charitable trusts are found to exist, in some shape or the
other, in almost all the civilized countries and their origin can be traced primarily
to the instincts of piety and benevolence which are implanted in human nature.

142. Religious and charitable trust means a trust created for the purposes of
religion or charity. Religion is absolutely a matter of faith with individuals or
communities, and it is not a necessarily theistic.

143. Religious purpose means that the purpose or object is to secure the
spiritual well being of a person or persons according to the tenets of the particular
religion in which he / they believe in.

144.  Charity means benevolence and in its wide and popular sense it
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comprehends all forms of benefit, physical, intellectual, moral, ethical or religious,
bestowed upon persons who are in need of them.

145. In Halsburg's Laws of England (Halsburg, 2" Addition (sic: Edition),
Volume - 33, Page - 87), a trust has been defined as a confidence reposed in a person
with respect to property of which he has possession or over which he can exercise
power, to the intent that he may hold the property or exercise the power for the
benefit of some other person or object.

146. Hindu Religions and Charitable acts have been from the earliest time
classified under two heads, viz., Istha and Purtta. These two words are often used
conjointly, and they are as old as Rigveda.

147.  Istha means Vedic sacrifices, and rites and gifts in connection with the
same; Purtta on the other hand means and signifies other pious and charitable acts
which are unconnected with any Strouta or Vedic Sacrifice.

148.  Atrusthas to function for the welfare of the society at large. In the ancient
period wells, ponds, lakes, ghats, Dharamshala were established as public trust
and performance of trust during ancient period is ensured by the following texts:-

TUTeed BRER HidS e T |
AIRIERY fycd] o IS fATaae | |
GIeRTTY 187

He who steals communal wealth or violates the rules of
a trust should be exiled from the country after being deprived of
all wealth.

(Yajnavalkya, Vyavaharadhyaya 187)

T TSI el Fd= Afdeq |
faFde~RI @M IIETg f[ayaraq || (81219)

( Sfcafs® |fag @faed )

He who, having truthfully undertaken a trust for the
village, the country or community, violates it out of greed
should be exiled from the country.

(Manu, quoted in Smritichandrika, violation of
undertaking)

149.  To protect the public trust property various safeguards have been provided
under the statutory provisions and it is the divine and pious duty of a trustee to
ensure that the trust property is kept safe, intact and useful for the generations to
come. In the present case, as the State of Madhya Pradesh is the titleholder of the
property, it is the duty of the State to protect and preserve the property.
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150. In light of the aforesaid, this Court is of the considered opinion that the
orders passed by the learned Single Judge dated 28.11.2013 in W.P.
No.11618/2012 and 03.12.2013 in W.P. N0.5372/2010, which are contrary to the
constitutional mandate, as provided under Article 363 of the Constitution of India,
deserve to be quashed and are accordingly, quashed.

151.  Shri Saxena, learned Senior Counsel has argued before this Court that
doctrine of Cy pres is applicable present case.

"Doctrine of Cy prés means "following as nearly as
possible the intention of the donor."

Sheridan and Delany,
The Cy prés Doctrine (1959)."

152.  From early times the religious and charitable Institutions in the country
came under the protection of the ruling authority. The Smriti writers make ita duty
on the part of the King to uphold the customs and usages of the land unless they are
contradictory to revelation; and the Mitakshara, in commenting upon a passage of
Yajnavalkyarelating to the enforcement of customs, expressly refers to customs in
connection with management of temples [See: Ghar Pure's Mitakshara, P.329].
The duty of protecting endowments is one of the primary duties of the King as
mentioned in Shukraniti and other treaties. [G. Iyer's Law of Endowments, 2"
Edition, P.23-25].

153. In the case of Rajah Muttu Ramalinga Setupati Vs. Perinayagum Pillai,
L.R.1,1.A. 209 at 233, it was observed by the Privy Council that there could be little
doubt that this Superintending authority over temples and religious endowments
was exercised by the old rulers.

154. Keeping in view the doctrine of Cy pres, earlier it was a duty of the
erstwhile ruler to protect the property and after the Covenant was signed, as the
property mentioned in the trust deed became absolute property of the State of
Madhya Pradesh, it is the duty of the State of Madhya Pradesh to protect and
preserve all religious and charitable institutions and other properties which finds
place in the Trust Deed, especially in light of the fact that title lies with the State of
Madhya Pradesh, keeping in view the intention of the donor who has created the
charities for public at large.

155. Ithas been vehemently argued on behalf of the Trust and the Trustees that
entire action was initiated in the matter only because the then Member of
Parliament from Indore Mrs. Sumitra Mahajan wrote a letter to the Chief Minister.
This Court really appreciates the concern shown by Member of Parliament in the
matter. In fact she was the one who has brought it to the notice of the Government
in order to save the Trust property, which includes 12000 acres of land including
Temples, Ghats, Dharamshalas, Rest Houses, etc.
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156.  On the basis of letter written by the Member of Parliament, the Chief
Secretary / Chief Minister directed an inquiry in the matter and the then Principal
Secretary to the Chief Minister Mr. Manoj Kumar Shrivastava, IAS submitted a
very detail and exhaustive report on 02/12/2012. The report is on record and it has
been filed by Mr. Vijay Pal Singh, Intervener in Writ Petition No.135/2014. The
report refers to Covenant dated 22/04/1948 and notification dated 07/05/1949
on account of which the Khasgi properties and the income from the Khasgi Trust
vested in the State of Madhya Bharat. The report further reflects that the State of
Madhya Pradesh came into existence w.e.f. 01/11/1956 and the Khasgi properties
thereafter, vested in the State of Madhya Pradesh. This fact has also been admitted
on 27/06/1962.

157. The then Principal Secretary to the Chief Minister after taking into
account the Covenant and the case law on the subject has strongly recommended
for preservation and protection of Khasgi properties and thereafter, action was
taken by the Collector, Indore in the matter.

158.  This Court is not reproducing the entire report as the Covenants, Trust
Deeds and the notification issued by the Government of India have already been
reproduced in earlier paragraphs. Thus, it is wrong on the part of the respondent to
say that the mechanical exercise was undertaken by the Collector based upon
letter of Member of Parliament. With due application of mind, the State
Government through Collector, Indore keeping in view the covenant, trust deed
and the statutory provisions has taken action in the matter.

159. Inthe considered opinion of this Court, this Court does not have the power
to draft the Trust Deed nor is having the power to enact the statute in respect of
trust in question. However, as the properties which are under the ownership of
State of Madhya Pradesh have been sold by the Trust / Trustees, a Committee
deserves to be constituted to ensure that the trust properties as per the schedule
appended with the original trust deed are preserved, maintained and kept intact for
the future generations to come.

160. The Committee so constituted shall inquire in respect of the properties sold
by the Trust and shall take all possible steps to recover and retrieve any property or
fund of'the property, which have been sold or have been in unauthorized occupation
or misappropriated. For doing the aforesaid task, the State of Madhya Pradesh
shall incur all the expenditures, in case there is paucity of fund in the accounts of
the trust, especially in light of the fact that it is the State of Madhya Pradesh, who
is having title over all properties.

161. The following Committee is constituted for the aforesaid work
comprising of :-
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(a) Chief Secretary, State of Madhya Pradesh (Chairman);
(b) Principal Secretary, Finance Department (Member);

(c) Additional Chief Secretary, Dharmaswa Department
(Member);

(d) Commissioner, Indore Division, Indore (Member);
(e) Collector, Indore (Secretary).

The State of Madhya Pradesh shall be free to proceed ahead in
accordance with law.

162. In the connected writ petition i.e. W.P.No.11234/2020, which is a Public
Interest Litigation, a prayer has been made for issuance of an appropriate writ,
order or directing a CBI inquiry. So far as the prayer with regard to directions for
CBI inquiry is concerned, this Court is of the considered opinion that no such
directions are required. The allegation of misappropriation of Government
properties and its disposal to favour someone and to cause loss to Public
Exchequer, if at all, can very well be examined by Economic Investigation Wing
of the State of Madhya Pradesh and accordingly, it is directed that the said Wing
will thoroughly examine the matter and if it finds any criminality into the actions
of any authority, it is expected that appropriate action should be taken by the said
Wing. Hence, no positive direction to register a First Information Report is
required.

Resultantly, the Economic Offences Wing shall examine the matter and
shall be free to proceed ahead in accordance with law.

163. The State of Madhya Pradesh is directed to take all possible steps to
preserve the cultural heritage including the Ghats, Temples, Dharamshalas, which
find place in the Trust property, being the titleholder of the property in question.
The State of Madhya Pradesh shall also take appropriate action in accordance
with law against all those persons, who have allegedly illegally sold the Trust's
property from time to time.

164. In W.P. No0.11234/2020, the Union of India is already a party and Shri
Milind Phadke has also been heard in the matter before delivering the judgment.
He has also stated that the properties in question, on account of the covenant and
the statutory notifications issued from time to time, are the exclusive properties of
the State of Madhya Pradesh.

165. This Court on 23.04.2014 has directed the parties to maintain status quo
and it has been informed by learned counsel for the State of Madhya Pradesh that
some construction has taken place by the private parties.
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166. Resultantly, the State of Madhya Pradesh is directed to take appropriate
action in respect of the construction which has taken place over the Khasgi
properties and shall restore it to its original position and the entire expenditure
shall be borne by the State of Madhya Pradesh through Commissioner, Indore.
The Collector, Haridwar shall assist the Divisional Commissioner, Indore in the
matter and the Divisional Commissioner, Indore shall ensure that Kusha Ghat as
well as other properties are again, which are meant for public charities are made
available to public at large. The aforesaid direction is not only in respect of present
property but in respect of other properties also. The State of Madhya Pradesh shall
ensure by taking appropriate steps in accordance with law that no further sale
takes place in respect of such properties and they shall maintain the properties for
the generations to come keeping in view their historic importance. The Collector,
Indore shall be free to take action in accordance with law pursuant to the order
passed by him dated 05.11.2012 and the Registrar shall also be free to take
appropriate action in accordance with law pursuant to the order passed by him
dated 30.11.2012.

With the aforesaid, the present Writ Appeal stands allowed and connected
Writ Appeal also stands allowed.

As this Court has already allowed both the writ appeals, Writ Petition
No.11234/2020 stands disposed of and the order passed in the writ appeals shall
govern the writ petition also.

Certified copy, as per rules.
Appeal allowed

L.L.L. [2020] M.P. 2636
WRIT PETITION

Before Mr. Justice Sanjay Dwivedi
W.P. No. 8063/2020 (Jabalpur) decided on 25 September, 2020

DEENDAYAL PRATHMIK SHAHKARI ...Petitioner
UPBHOKTA BHANDAR, HATA

Vs.

STATE OF M.P. & ors. ...Respondents

A. Public Distribution System (Control) Order, M.P, 2015, Clause
16(3) & 16(4) — Principle of Natural Justice — Held — Show cause notice was
issued, detailed reply was filed in writing, same was considered by authority
and after its consideration, final order has been passed — No violation of
principle of natural justice has been followed — No prejudice caused to
petitioner — Petition dismissed. (Paras 24 t0 26)
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®. grdvifae faavor gorell (Raavr) sncer, 4.9, 2015, @< 16(3)
16(4) — F9ff® =g &1 RigTa — sififEiRa — wRoT garsn Aifed SR gan
of1, favqa a9 fafRaa # uvga f&ar & o, YR gRT S9a &1 faar «
forar s o @ faR &1 @ v, Sifaw s wilka fear @ — Fafife
I & figid &1 $IS Scagd g1 f&ar 1 2 — I &1 13 yfasa yve
BIRT ] ;AT — ATFADT HIR |

B. Public Distribution System (Control) Order, M.P, 2015, Clause
16(3) & 16(4) — Termination of Fair Price Shop — Show Cause Notice —
Interpretation — Held — Clause 16(4) is continuation of Clause 16(3) and it
should not be read independently — Period of show cause notice starts from
date of suspension — Show cause notice to be issued within a period of 10 days
from date of suspension and final order to be passed within a period of three
months — Clause 16(4) does not provide any requirement to issue any further
notice/second opportunity of hearing but it only elaborates the manner in
which principle of natural justice has to be followed before passing final
order. (Paral1l5&16)

. ardifaa faavor gomet (o) sIeer, 4.9, 2015, @€ 16(3) @
16(4) — ST You g1 &1 FHIGT — H1evT garsyl Ty — [da+— afifaiRa
—W'$ 16(4) TS 16(3) BT & HH & AT S Wd o wUY A T8I YT ST ATy —
BHROT a3 e Y rafer feias o) fafyr 9 yR+ 8 oIt @ — ST 9aren
Aifes feias &t fafsr @ 10 &A1 @Y safy @ Wfrav S fwan s=m arfee qen
Jifaw aneer 3 A 9 @S & Hax wiRa fear wT aftv—Es 16(4) ®Is
AfaRaa Fifed ot 1 /g4I T SO GO UG S oG PIg
JATITIAHAT IS 2] HRAT @ U Ig dadl S &1 Pl (I Hal & forad
Jifaw Qe uiRa &1 4 ugd Aufife =g @ figia &1 uras fear s
arfey |
C. Public Distribution System (Control) Order, M.P, 2015, Clause
16(3) & 16(4) — Final Order — Held — Final order is not defined in Control
Order 2015 but in a general sense, it means the order of cancellation of
authority letter of running the fair price shop. (Para15)
T, wrdifaa faavor gonell (RI3v1) s<er, 7.9, 2015, @< 16(3) @
16(4) — 3ifa sire e —siffaaiRa—sifaw sner, =T s 2015 # uRHA
T8 @ wg e 9= YT §, st It gd ¥ Sfud o Y gET @
YIIHR—UT & YTHRUT BT AR 2 |

Casesreferred:
AIR 1955SC376,(2007)2 SCC 230.

D.K. Tripathi, for the petitioner.
Pushpendra Yadav, Addl. A. G. fortherespondent Nos. 1 to 4/State.
None, for the respondent No. 5.
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ORDER

SANJAY DWIVEDI, J.:- Although there were three connected petitions
and with the consent of learned counsel for the parties, all have been heard finally
as the counsel for the petitioner has submitted that the issues involved in these
cases are interconnected. He has also submitted that in one of the petitionsi.e. W.P.
No.7515/2020, the State has filed reply and on the basis of the same, the present
petition can also be decided. Thus, with the consent of the learned counsel for the
parties, the matter is heard finally.

2. This petition is filed under Article 226 of the Constitution of India
questioning the legality, validity and propriety of the order dated 30.05.2020
(Annexure-P/1) whereby respondent No.3 has passed an order of termination of
fair price shop of the petitioner/society.

3. The challenged is made infer alia on the grounds that the impugned order
has been passed in violation of principle of natural justice and the same is contrary
to the provisions of sub-clause (4) of Clause 16 of the Control Order i.e. known as
M.P. Public Distribution System (Control) Order, 2015 (hereinafter referred to as
the 'Control Order, 2015").

4. The learned counsel for the petitioner has contended that the impugned
order is also liable to be set aside as it has been passed in contravention of the
directions issued by this Court in W.P. No.7507/2020 (Deendayal Prathmik
Shahkari Upbhokta Bhandar Vs. State of M.P. and others). He has further contended
that the impugned order also suffers from mala fide as the same has been issued
with the instructions of the appellate authority i.e. the Collector (respondent No.2)
and also at the instance of respondent No.5, who is a Member of Legislative
Assembly of the rulling party.

5. The State has filed its reply in W.P. No0.7515/2020 and it is submitted by the
counsel for the State that the reply submitted by the respondents/State shall cover
the controversy involved in the present case and on the basis of the stand taken
therein, this petition can also be decided.

6. To resolve the controversy involved in this case, the relevant facts, which
are necessary for proper adjudication of the present case, are briefly stated herein
below:-

(6.1)  That the petitioner is a registered CooperativeSociety,
registered under the provisions of the Cooperative
Society Act, 1960 (for short the 'Act 1960'). The
petitioner/society was allotted fair price shops of
Gandhi Ward and Shashtri Ward, Hata. On account of
some rivalry with the petitioner, respondent No.5 wrote
aletter to the concerned Minister for taking penal action
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against the shop of the petitioner alleging that she is
receiving complaints about irregularities committed by
the said society.

(6.2) In response to the said letter, the concerned Minister
wrote a letter to respondent No.2 (Collector Damoh)
referring the concern of respondent No.5, asking him to
initiate proceedings for suspending the shop of the
petitioner. Thereafter, on 23.04.2020, a show cause
notice was issued attributing the irregularities found in
the shop of the petitioner as per the letter dated
21.04.2020 written by the Collector Damoh.

(6.3) The petitioner submitted his reply to the said show
cause notice on 04.05.2020 (Annexure- P/15), but
without considering the said reply, the order dated
14.05.2020 (Annexure-P/18) was passed placing the
shop of the petitioner under suspension.

(6.4)  The petitioner filed a petition i.e. W.P. No.7507/2020
challenging the order dated 14.05.2020 whereby his shop
was placed under suspension.The said writ petition was
decided by this Court vide order dated 22.05.2020 setting
aside the order dated 14.05.2020 mainly on the ground
that the reply filed by the petitioner was not considered by
the authority, which amounted to violation of the
principle of natural justice, therefore, the petition was
disposed of giving liberty to the respondents to pass a
fresh reasoned order after considering the reply of the
petitioner by following the principle of natural justice.
The order of the High Court is available on record as
Annexure-P/19.

7. After remitting the matter to the authority, respondent No.2 passed the
impugned order dated 30.05.2020 (Annexure-P/1) and terminated the shop of the
petitioner, against which, the present petition has been filed on the grounds as
have been mentioned hereinabove.

8. However, the respondents have filed reply in a petition i.e. W.P. No.7515/
2020, but in the said petition, the order dated 30.05.2020 is not under challenge. In
the said reply, the respondents have justified their action in which recommendation
was made for registration of an FIR against the petitioner, but the counsel for the
respondents at the time of arguments has justified their action relying upon the
provisions of the Control Order 2015, under which, Clause-16 deals with the
punishment and penalty and as per the respondents it is undisputed that the same
deals with the suspension of fair price shop and cancellation of authority letter of
fair price shop that too after following the principle of natural justice. The mode of
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following the principle of natural justice is to issue show cause and to give an
opportunity to submit the stand in writing by the fair price shop, then pass final
order considering the stand of the fair price shop.

9. Shri Pushpendra Yadav, learned Additional Advocate General has
submitted that from the impugned order it is clear that the requirement of
following the principle of natural justice as contemplated in clause 16 of the
Control Order 2015 has been complied with, therefore, the impugned order does
not suffer from any illegality or irregularity and as such, does not call for any
interference. He has further submitted that sub-clauses (3) and (4) are not
independent clauses and should not be read in isolation because sub-clause (4) is a
continuation of sub-clause (3) and if an opportunity of hearing is given and written
submission has been called for by the authority and after considering the same
final order is passed as has been done in the present case, then the said order
cannot be attacked on the point that it is in violation of principle of natural justice.

10.  Per contra, Shri Tripathi appearing for the petitioner has submitted that
sub-clauses (3) and (4) are independent clauses and both the situations i.e.
suspension and order of cancellation of fair price shop need separate action and as
per the provisions, the authority was under obligation to issue show cause notice
before suspension and reply of the same, if any, is filed shall be considered and
then by issuing separate notice and asking reply to the same, final order can be
passed. He has also submitted that as per the order passed by this Court on earlier
occasion in W.P. No.7505/2020, it is clear that the order of suspension was under
challenge but the reply of show cause notice issued before suspension since not
considered by the authority, therefore, the High Court was of the opinion that the
principle of natural justice was not followed, set aside the order of suspension and
remitted the matter to the authority for passing a fresh order considering the reply
of show cause notice filed by the petitioner. Thereafter, the authority not only
passed the order of suspension but also proceeded further and by invoking the
power provided under sub-clause (4) passed the order of cancellation of fair price
shop without giving further opportunity as has been mentioned in sub-clause (4)
and as such, the order suffers from violation of principle of natural justice and is
not sustainable.

11. After hearing the rival contentions of the learned counsel for the parties,
the core question arises for consideration of this Court is whether the impugned
order suffers from violation of principle of natural justice or it has been passed by
the authority following the requirement of principle of natural justice as has been
provided under sub-clauses (3) and (4) of Clause 16 of the Control Order 2015.

12. For assessing the merits of the rival submissions, it would, at the outset, be
necessary to go-through the respective provisions of Clause 16 of the Control
Order 2015. If the provisions of respective clauses are seen at a glance, they do not
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give clear meaning and therefore, the same require careful reading and
interpretation.

13. Since the official language of the State is Hindi, therefore, for proper
interpretation of respective clauses of the Control Order 2015, the Hindi portion is
taken note of, which provides as under:-

“16. GUS U4 IR~ (1) S /5T AR & fhdl Sude
JOTAT 9 QT b Iodied DI QT H I oA GHM DI
UEBR—UH Bl b Ade UHHRT gRT Hafdd a1 R
o ST T SR gfenyfcr 1 fer quic: ar sferd: AHUgEd @
ST FHAT | U Al H FHYEd T HafOd e & gy
HHAN F IRgell T B |

(2) foosft aafdd @ gRT 7% @Tde @1 10 wfawrd & 1frd
AT & Hae H WU 13 & 3Rl Secied Ifral ¥ WIS b
I Iec 8 BT GARIIIC Bl &2 H IASD [d0g 3MaTID a%]
JNMATTH, 1955 (1955 BT 10) DI &RT 7 & el AT DI
BRIATE! AT wY H &f ST |

(3) o< Sfad Yo ga @ Feia @) <2 A Sfaa Jou
TP g YT RI 10 faayq 31 3@afdr & Wax d4fd@
I o SH1E B HIROT garsil Afed Al &R 3R
FATHHAT I A18 & Hiax SifaH e uriRa &R |

(4)3%1@3%@@?%@9%3%1@&%
g&M &I fafad A 3= ue y&ga a3 @ fog gfeayaa
Wé#$qﬁm3ﬁ?uwﬁ$w$ﬁmﬁ

ITERYT HXd g SUD HRUT &I Sedl@ HId gU I
BT YTRGR 95 FR¥d &= g -

IRq, Sfad g1 g1 e Uit ardia & 3ifas
frRIevor a& el 93 deen o sfad Yea @) gar
JAT§ ST &l BT |
(5) TP JAEcd UGNl Sfad Jea @1 gdHE @
e/ FREN @ SikE Ul g&1 9 Hord SuHiarail
31 ArRfl &1 faavor gAREa oA @ fag fexf Mecwer
IFIa g 3 B A Ibfeud AT HRT:

y_q fedt wfior &3 @) foelt Sfaa ea @1 g a1
TR &3 3 Sfad Jea @ gHE | ar fedl Ty
a4 31 Sfaa Yea @1 g E &1 YT &= o1 Sfaa g
DI GBI A ol 21 (a1 ST |
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(6) Ife a1 woidl /Sfd a4 & gPMeR gRT fobdl
ATged AR BT BT arura Afdd &1 Uy sreran faaror
T ST & A1 S9! Jou ER [9dT / SHan / Jfed |
TTHY TEferd IIoTR i AT hi-¥eh Hive (AT 9od HH
HRA & TEETd) il ¥ SATET B W 9 fRAr Srge | O /ifdy
J—RTORT & FHTIT B B H el AT BRI |

(7) g rded UeN, SR o & §h [ @ fadsdr @I,
QY IR ST WR TSI fAaRor gonel! @l Al & faaRor &
SRl A g R BT faRad #, STasr |em &l & Fa |
U 37T 2] T UR ITegehiR] BT A0 U fddbdl &l fbdl a1
I He BT gH IR [ & WU H e 81 a1 SIre |

(8) Tl ST o T & AT H BIg JATATHIAT UTY ST
TR IS Befdex dI T H T8 FHIA 8T dl ANITSS] & eget AT
TG /AR & faadT / HHar] & faeg A o) dRiare!
IR DI ST A |

(9) afe srigfecdht wWearl AN @ fdovg Hdfod
IUFI—HE—IU  USiIId /eI dH AT FI—Ae—AeTID
GoTId §IRT §99 1TSS AT AEHTRAT R & Suae & arefia
PIg PHIIATE! AFLATT PI TS ©, Al g8 deablel foalad H I
T &Y ST MMES UIRIBR BT ST T <7 |

(emphasis supplied)

14.  From bare perusal of sub-clause (3), it can be easily gathered that it
contains two things first, to give an opportunity of hearing by giving show cause,
meaning thereby compliance of principle of natural justice, second, the time limit,
under which the authority has to proceed. Further, to make the provision
understandable and easy to grasp. It can be divided in three parts, which is
described as follows:-

The first part of sub-clause (3) i.e. “fo¥ll Sfad Yea g & e &
¥ A" gives meaning that in the existence of suspension order, the authority is
under obligation to proceed further and to comply with the principle of natural
justice. It means the first part deals with the situation of existing the order of
suspension, then second part “Sferd i g e YRl 10 feaw @1
Iafy & o d6ftra Sfaa Yo gaE &1 FRT qaRn Aifed Sl S
provides that the show cause notice has to be issued by the allotment authority to
the fair price shop within a period of 10 days from the date of order of suspension

and thereafter third part of the clause comes into operation which is as under “ai¥

T wHq i 71 & fiar 3w e urRd &T meaning thereby after

giving show cause asking reply to said show cause, the authority has to pass a final
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order within a period of 3 months. The final order would mean the order of
cancellation of authority letter.

15. The contention of the learned counsel for the petitioner is that before
suspension, a show cause notice is required as per sub-clause (3) of Clause 16 of
the Control Order 2015. But, I am not convinced with the same as that is not the
proper interpretation of the clause and if his contention is accepted then it gives
ambiguous meaning because the second part of sub-clause (3) does not make it
clear as to from what date period of 10 days would start under which show cause
notice has to be issued and then what would be the final order which is to be passed
within a period of 3 months. In view of this Court, sub-clause (3) deals the manner,
in which, opportunity of hearing is to be provided and the period under which
notice has to be issued. The period of show cause notice starts from the date of
suspension. The authority within a period of 10 days from the date of suspension
would issue show cause notice and would pass final order as far as possible within
a period of 3 months though the final order has not been defined anywhere in the
Control Order 2015 and also in the parent Act under which this Control Order has
been made. But, in a general sense final order means the order of cancellation of
authority letter of running the fair price shop.

16. Moreover, I am convinced with the contention of learned counsel for the
respondents that sub-clause (4) is continuation of sub-clause (3) and it should not
be read independently. If sub-clause (4) is seen, it deals with the requirement of
following the principle of natural justice asking an opportunity to fair price shop
to submit its stand in writing as show cause notice is issued under sub-clause (3),
reply to the same in writing is required as per sub-clause (4) and considering the
same final order would be passed as is required under sub-clause (4). It indicates

like this " “UTq e =g & Rigral &1 IAXVT B Y SHD BRI BT Scold

&R U S BT YTRIGR U= FRed HR AT . Sub-clause (4) does not provide
any requirement to issue any further notice and second opportunity of hearing, but
it only elaborates the manner in which the principle of natural justice has to be
followed before passing the final order.

17.  The proviso attached to sub-clause (4) puts rider upon the authority that
the shop in question in respect of which final order has been passed would not be
allotted till the decision of appeal as against the final order an appeal is provided to
the Collector under the Control Order 2015, as the Collector is the appellate
authority.

18. In my opinion, not only sub-clause (3) and sub-clause (4) are continuation
of each other, but sub-clause (5) is also connected with therewith because sub-
clause (5) further provides the power of interim arrangement during the pendency
of appeal as sub-clause (4) provides that the shop which is in question would not
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be allotted to any new shop/society and then as to in what manner the
beneficiaries/cardholders would get the foodgrains. To avoid any inconvenience
to the beneficiaries/cardholders, provision of interim arrangement has been made
under sub-clause (5) which provides that the shop in question in respect of which
final order has been passed should be attached to some nearby shop so as to avoid
difficulty which may be suffered by the beneficiaries/cardholders.

19. Justice G.P. Singh, in his 14" Edition of Principles of Statutory
Interpretation has considered the golden rule of interpretation and has opined as
under:-

"The golden rule is that the words of a statue must prima facie be
given their ordinary meaning". (Nokes v. Doncaster Amalgamated
Collieries Ltd., (1940) AC 1014)......The cardinal rule of
construction of statues is to read the statues literally, that is, by
giving to the words their ordinary, natural and grammatical
meaning. If, however, such a reading leads to absurdity and the
words are susceptible of another meaning, the Court may adopt
the same. But if no such alternative construction is possible, the
court must adopt the ordinary rule of literal interpretation. In the
present case the literal construction leads to no apparent
absurdity and therefore, there can be no compelling reason for
departing from that golden rule of construction".

20. The Supreme Court in case of Jugalkishore Sarafv. M/s.Raw Cotton Co.
Ltd., reported in AIR 1955 SC 376, has opined as under:-

"(6) The first thing that strikes the reader is the sequence of
events contemplated by this rule. It postulates, first, that a
decree has been passed and, secondly, that that decree has been
transferred (i) by assignment in writing or (ii) by operation of
law. The cardinal rule of construction of statues is to read the
statute literally, that is by giving to the words used by the
legislature their ordinary, natural and grammatical meaning. If,

however, such a reading leads to absurdity and the words are

susceptible of another meaning the Court may adopt the same.
But if no such alternative construction is possible, the Court

must adopt the ordinary rule of literal interpretation. In the

present case a literal construction of the rule leads to no apparent

absurdity an, therefore, there can be no compelling reason for

departing from that golden rule of construction."
(emphasis supplied)

21.  Further, the Supreme Court in case of Raghunath Rai Bareja and another
v. Punjab National Bank and others reported in (2007) 2 SCC 230, has observed
that the departure from the literal rules should be done only in very rare cases and
ordinarily there should be judicial restraint in this connection.
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22. Thus, in my opinion, the contention of the petitioner, in fact, gives
ambiguous meaning of sub-clauses (3) and (4) of Clause 16 of the Control Order
2015. It is clear after literal reading of respective provisions that show cause
notice is issued after passing the order of suspension that too within 10 days from
the said order and thereafter proper reply in writing is called for to submit the
stand and then final order is passed.

23. In the earlier round of litigation i.e. W.P. No.7505/2020, the High Court
has considered the fact that the reply of show cause notice though submitted by the
fair price shop, but the same was not considered by the authority and passed the
order of suspension. According to the Co-ordinate Bench of this High Court, the
principle of natural justice was not followed. But the Court has not examined the
vary aspect as to whether the requirement to issue show cause notice arises before
suspension or after suspension and also other ancillary requirements as have been
contemplated under sub-clauses (3) and (4) of Clause 16 of the Control Order
2015.

24. From perusal of the impugned order dated 30.05.2020 (Annexure-P/1)
passed by the authority in the present case after remanding of the matter by the
High Court vide order dated 22.05.2020 passed in W.P. No.7505/2020, the
authority has considered the reply submitted by the petitioner in very elaborate
manner and then passed the final order. Although, in my opinion, there is a
procedural flaw because the authority is of the opinion that the show cause has to
be issued before suspension and, therefore, it has been issued in the present case
before suspension and thereafter considering the said reply not only the order of
suspension has been passed but final order has also been passed.

25. Ifthe provisions of sub-clauses (3) and (4) are seen, it is clear that the basic
intention of the legislation was to provide proper opportunity of hearing before
passing the final order and in the present case the said basic requirement of
following the principle of natural justice has been followed because the show
cause notice was issued, detailed reply was also filed in writing by the petitioner,
the same was considered by the authority and after its consideration, final order
has been passed which is impugned in this petition.

26.  Thus, in my opinion, no prejudice is caused to the petitioner by the
impugned order and the action of the authority does not suffer from any violation
of principle of natural justice. Accordingly, I do not find that exercising the
jurisdiction of Article 226 of the Constitution of India, the impugned order can be
interfered with.

27. So far as the ground of mala fide is concerned, I am convinced with the
contentions raised by the learned counsel for the respondents that when the order
of suspension was assailed, no such ground was raised before the High Court and,



2646 R.D. Singh Vs. Smt. Sheela Verma LL.R.[2020]M.P.

therefore, at this juncture, impugned order will not be tested on the ground of mala

fide.

28.  Inview of the aforesaid considerations and observations, the petition has
no substance as the impugned order does not suffer from any infirmity. The
petition is accordingly, dismissed. No order as to costs.

Petition dismissed

I.L.R. [2020] M.P. 2646
MISCELLANEOUS PETITION
Before Mr. Justice Vishal Dhagat
M.P. No. 2743/2020 (Jabalpur) decided on 19 October 2020

R.D.SINGH ...Petitioner
Vs.
SMT. SHEELA VERMA & ors. ...Respondents

A.  Land Revenue Code, M.P. (20 0f 1959), Section 52(2) — Execution
of Order — Period of Stay — Held — Upper Collector has held that execution of
order shall not be stayed for more than three months at a time or until the
date of next hearing whichever is earlier — Proviso to Section 52(2) rightly
interpreted — Further, opportunity of hearing given to petitioner, thus no
violation of rights — Interference declined — Petition dismissed.

(Paras 9,10 & 13)

P. q 9w dledl, TH. (1959 &T 20), &RT 52 (2) — 3R &I
fagreT — ¥ie @t rafer — affeiRa — TR dadexr A AffaaiRa fear @ fe
AR & fsarest &, ta w9 wR 19 91E 9 AIfre @ forg srerar garg a1
3Tl fafdr o, st +ff uga 21, a1 T8 AT — gRT 52 (2) § WIS &1 Sfaa
w9 9 fd=ae fear war — sae afaRea, arh &1 g7aE &1 sewr & @
I, ARPRI BT B3 Seaid -8l — &y 4 bR fhar 1T — AT
TR |

B. Constitution — Article 227 — Scope & Jurisdiction — Held — High
Court in exercise of its power of superintendence cannot interfere to correct
mere errors of law or fact or just because another view than the one taken by
Tribunals or subordinate Courts, is possible — Jurisdiction has to be very
sparingly exercised. (Parall)

9. WlaErT — sigwee 227 — JIftd g sfgreRar — afifaiRa —
Jod [T, tdded & SUS! wfad & AT #§, w1 fafer ar a2 a0 Fieay &1
IR A D eIy 3j2@r dad safay & siferawon ar seh=eer <Imameal gry
forg A gRRedIvr | 31T gReaIvr WHa &, sXA& Y 8] SR Gl — AHTRTT
ST YA 3T ATaETgd e ST A1 |
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Cases referred:

2013 SCC Online page 9779, 2010 (8) SCC 329.

Ankit Saxena, for the petitioner.
Shashank Verma, for the respondents.

ORDER
(Heard through Video Conferencing)

VISHAL DHAGAT, J.:- Petitioner has filed this miscellaneous petition
calling in question order dated 28.09.2020 passed in Revision No. 96/ revision/
2019-2020. By said order, Upper Collector (south), Bhopal has dismissed
revision against interlocutory order of vacating stay.

2. Brief facts of the case are that Tehsildar vide its order dated 30.11.2012
has partly allowed the application under Sections 115 and 116 of Madhya Pradesh
Land Revenue code, 1959 for correction of revenue records filed by Sheela Verma
(R-1) and Pushp Mayur Grih Nirman Sahkari Samiti Maryadit (R-5). Tehsildar,
Capital projects, Tehsil Huzur, Bhopal has relied on judgement and decree dated
29.10.2010 passed by Fifth Additional District Judge in Civil Suit No. 399-
A/2006. Learned Additional District Judge held registered sale deed dated
28.03.2000 to be valid and effective. First Appeal is filed against order of Fifth
Additional District Judge which is pending for consideration and there is no stay
in it. Tehsildar examined registered sale deed dated 28.03.2000 which  was
Registry Nos. 5051/ 28.03.2000,5052/28.03.2000 and 5125/ 29.03.2000.
After examination of records, Tehsildar passed an order to correct revenue entries
on basis of registered sale deed dated 28.03.2000 and 08.12.1980.

3. Petitioner has challenged the order passed by the Tehsildar before SDO, T.T.
Nagar, Bhopal. Said Appeal No. 09/2012-2013 is pending before SDO. During
pendency of appeal, learned Sub Divisional Officer T.T. Nagar Bhopal vacated
stay order granted in favour of petitioner vide order dated 18.02.2020. Learned
Sub Divisional Officer revenue held that stay was granted vide order dated
30.11.2012 till next date of hearing. Said order is not as per law and, therefore, the
same was vacated after hearing the parties.

4.  Petitioner filed revision before Upper Collector challenging the order
passed by learned Sub Divisional Officer. Learned Upper Collector vide order
dated 28.09.2020 dismissed the revision on ground that stay order was operating
since 11.12.2012 for last seven years and as per amendment introduced on
27.07.2018, proviso to Section 52(2) of M.P. Land Revenue Code 1959,
execution of orders shall not be stayed for more than three months at a time or until
the date of next hearing, which ever is earlier.
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5. Learned counsel appearing for the petitioner argued that proviso to
Section 52(2) of M.P land Revenue Code, 1959, was wrongly interpreted by
Commissioner. It was wrongly held that stay will only operate for three months.
However in proviso to Section 52(2) of M.P Land Revenue Code, 1959 lays down
that stay can be granted for three months at a time or until next date of hearing
whichever is earlier. This means that stay can continue for more than three
months, if stay is extended on the next date fixed. Petitioner raised second ground
that he was not heard while passing the impugned order. No other ground was
raised by the counsel appearing for the petitioner.

6. Counsel appearing for respondent nos. 1, 2 and 3 submitted that though he
had filed areply, but this is a petition under Article 227 of the Constitution of India
and he is ready to argue the petition on the basis of record filed by petitioner. It is
submitted by the counsel appearing for respondents that Upper Commissioner has
rightly vacated interim stay order which was granted in the year 2012. Operation
of order of Tehsildar was stayed by Appellate Court since 2012 and Upper
Collector has rightly exercised his jurisdiction in vacating the stay order. Upper
Collector has acted within his jurisdiction and powers as provided to him under
the said section. There is no error of jurisdiction in order passed by Upper
Collector and order passed by Sub Divisional Officer. Counsel for respondents
relied on judgement reported in 2013 SCC online page 9779- Smt. Munni Sharma
Vs. Babu Lal. In this case, Board of Revenue allowed revision with aid of proviso
of Section 52(2) of M.P. Land Revenue Code, 1959 without opportunity of
hearing to other side. This Court dismissed the petition filed under Article 227 of
the Constitution of India holding that stay cannot be granted for indefinite period.
On basis of same, counsel appearing for respondents also prayed for dismissal of
writ petition.

7. Counsel appearing for petitioner made submission that aforesaid order is
not applicable in present case. In that case, interim order was passed by S.D.O for
indefinite period, therefore, this Court has rightly dismissed miscellaneous
petition. This case is distinguishable from case of Smt. Munni Sharma (supra).

8. Heard the counsel for petitioner as well as respondents.

9. Petitioner has not raised any ground regarding interpretation of proviso to
Section 52(2) of M.P Land Revenue Code, 1959 in miscellaneous petition. Said
ground was raised for first time in the Court. As ground raised relates to pure
question of law, therefore, said ground is taken into consideration. Looking at
proviso of Section 52(2) of the M.P. Land Revenue Code, 1959, it is distinctly
perceptible that there is cap to grant stay more than three months at one time or
until next date of hearing whichever is earlier. This means at one time stay can be
granted for a period of three months only or for a shorter period i.e till next date of
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hearing. Stay order can be intermittently extended for a period more than 3
months. Neither Court of SDO nor Appellate Court held that stay order can not
operate for more than three months. SDO vacated the order of stay which was
granted till next date of hearing. Petitioner has not filed any order sheets to show
how stay order was extended from time to time and what order was passed on
subsequent dates. Upper Collector has held that Execution of order shall not be
stayed for more than three months at a time or until the date of next hearing
whichever is earlier. In view of same, it cannot be said that Tehsildar or Upper
Collector misinterpreted proviso to Section 52(2) of M.P Land Revenue Code.

10. Counsel for the petitioner appeared before the court of SDO as well as
before the Court of Upper Collector, therefore, there is no violation of rights in
passing orders dated 18.02.2020 and 28.09.2020. SDO while passing order dated
30.11.2012 has also given opportunity of hearing to petitioner. Petitioner filed
separate objection in respect of Khasra No. 7/4/6, measuring 1 acre. Said
objection was dealt with by SDO, therefore, it cannot be said that opportunity of
hearing was not given to him.

11.  Sub Divisional Officer revenue as well as Upper Collector were within
their jurisdiction to vacate the stay order. In case of Shalini Shyam Shetty and
another Vs. Rajendra Shankar Patil, reported in (2010) 8 SCC 329, it was held in
para 49 that high courts cannot, at the drop of a hat, in exercise of its power of
superintendence under Article 227 of the Constitution, interfere with the orders of
tribunals or courts inferior to it. Nor can it, in exercise of this power, act as a court
of appeal over the orders of the court or tribunal subordinate to it. High Court in
exercise of its jurisdiction of superintendence can interfere in order only to keep
tribunals or courts subordinate to it "within the bonds of their authority". In
exercise of its power of superintendence, High Court cannot interfere to correct
mere errors of law or fact or just because another view than the one taken by
tribunals or courts subordinate to it, is a possible view. In other words the jurisdiction
has to be very sparingly exercised.

12.  Petitioner was given opportunity of hearing while vacating stay order. No
irreparable injury will be caused to petitioner by vacation of stay order.

13. In view of the aforesaid facts and circumstances of the case, this Court
refuse to exercise its jurisdiction under Article 227 of the Constitution of India and
to interfere in the order passed by Revenue Authorities and dismiss miscellaneous
petition filed by the petitioner. However Appellate Authority is directed to
expedite the hearing of appeal and same may be decided by it preferably within
period of two months.

Petition dismissed
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L.LL.R. [2020] M.P. 2650 (DB)
MISCELLANEOUS PETITION
Before Mr. Justice Sujoy Paul & Mr. Justice B.K. Shrivastava
M.P. No. 2861/2020 (Jabalpur) decided on 4 November, 2020

BEYOND MALLSLLP ...Petitioner
Vs.
LIFESTYLEINTERNATIONALPVT.LTD. & anr. ...Respondents

A. Arbitration and Conciliation Act (26 of 1996), Section 9 —
Impleadment of a Party — Locus — Held — If as per agreement, it can be shown
that relief can be claimed against a party, whether or not he is signatory to
agreement, he can be treated to be a “necessary party” — Further, interim
measure application can be filed against such third party despite the fact that
he is not a signatory to agreement — Petition dismissed. (Para9 & 11)

@. AT 31N GoAg SITEITIH (1996 BT 26), TIRT 9 — Y&IHIN FT1AT
7T — g w1 &1 3iferere — sfafaaiRa — afe IR @ IguR, a7 <wtar o
HHdl 2 6 td veadR & f4%g gAY ST a1 fHAT ST HabdT @ 9l 98 IR
BT SEATERGAl 81 4T 21, S U “"ATAIIPH Y&THR’ " HHT Sl Fbdl & — 39D
JfaRed, Sqa T vaadR & a6 JaRF SU &1 3dcd yxqd fHar <
Gl 2, 9199[E 39 a2 & b 98 SR BT swaeRaddi 8] 8 — ATfadTt @i |

B. The Commercial Courts, Commercial Division and Commercial
Appellate Division of High Courts Act, 2015 (4 of 2016), Section 8 and
Constitution — Article 227 — Held — Apex Court concluded that Section 8 of the
Act of 2015 cannot be read to mean that supervisory jurisdiction of this
Courtunder Article 227 of Constitution is taken away in any manner.

(Para 8)

. qIforfoas <IraTery, Sed ~ITaTerd qiforfogss garT 31N aiforfogs
STYleT GHIT SIfE47, 2015 (2016 &7 4), €T 8 ¥q WIAETT — BT 227 —
ffaeiRa — gaf=a =amarea 3 i fear & 2015 @ siferfsrayw &) arT 8
oI 39 31ef 7 T8 vt o wavd1 & Gfdem & gw8< 227 @ Iiava g6 ARTE™
3 g el sfererRar o fedl ff yerR @ gerar e |

C. Constitution — Article 227 — Scope & Jurisdiction — Held —
Interference under Article 227 can be made on limited grounds — If order
suffers from any jurisdictional error, palpable procedural impropriety or
manifest perversity, interference can be made — Another view is possible is
not a ground for interference. (Para13)

T, wiaerT — s 227 — Jifta  sifE@iRar — afifeaiRa —
ITBT 227 o Iavid s&IEy AT MaRT R fHA1 S AHar & — Afe A,
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JftreTRar &1 fedl Fie 9, g ufbar w9 sFifac ar yse fawdiwar 9@
Ifid 2, s&Ey fHAr S Gadl @ — g gReH v ¥94 2, I sWead & Y &
TR TN 2 |

Cases Referred :

(2011) 1 SCC 320, AIR 2006 Delhi-134, 2007 (3) MPHT 206 (DB),
(2015) 13 SCC-13, (2009) 2 BCR-247, AIR 1975 Calcutta page-8, (2013) 1 SCC-
641, (2018) 16 SCC-413, (2005) 6 SCC 733, (2010) 8 SCC-329, (2018) 16 SCC
434,

Priyankush Jain, for the petitioner.
Deepesh Joshi, for the respondentno.1.
None, for the respondent no.2.

ORDER

The  Order of the Court was passed by
SuJOY PAUL, J. :- This petition filed under Article 227 of the Constitution of
India takes exception to the order dated 11.09.2020 whereby application filed by
present petitioner/ non-applicant No.2 under Order 1 Rule 10(2) of CPC was
dismissed by the court below.

2. Draped in brevity, the relevant facts for adjudication of this matter are that
respondent No.l filed an application under section 9 of the Arbitration And
Conciliation Act, 1996 (Arbitration Act) before the court below. Since petitioner/
non-applicant No.2 was impleaded as a party, he preferred an application under
Order 1 rule 10(2) CPC for deletion of his name. The bone of contention before the
court below was that section 9 proceedings are founded upon an agreement and
petitioner/ non-applicant No.2 was not a party to the said agreement. The court
below after hearing the parties, passed a detailed order dated 11.09.2020 and
rejected the aforesaid application filed under Order 1 rule 10(2) of CPC.

3. Shri Priyankush Jain, learned counsel for the petitioner submits that
initially a lease agreement dated 21.02.2012 (Annx.M/1) was entered into
between the parties. This was followed by yet another agreement between
petitioner and respondent No.2 entered in the year 2017. Section 9 proceedings
are arising out of this agreement of 2017 in which admittedly present petitioner
was not a privy. Hence, section 9 proceedings are not maintainable. The court
below has committed error of law in disallowing the application preferred under
Order 1 rule 10(2) of CPC.

By placing reliance on (2011) 1 SCC 320 (S.N.Prasad, Hitek Industries
(Bihar) Ltd. Vs. Monnet Finance Limited and others), Shri Jain urged that the
applicant could have impleaded the present petitioner/ non-applicant No.2 only
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when he was a party to the agreement. Reliance is placed on the definition of
"party" defined under Section 2(h) and definition of "agreement" defined under
section 7 of the Arbitration Act. To bolster the aforesaid submission, reliance is
placed on AIR 2006 Delhi-134 (National Highways Authority of India (NHAI)
Vs. M/s China Coal Construction Group Corpn.) wherein it was held that a party
who was not signatory to arbitration agreement cannot be sued. Since intervenor
before the Delhi Court was not privy to contract, he was not permitted to
participate in the proceedings filed under section 9 of the Arbitration Act. Lastly,
he placed reliance on 2007(3) MPHT 206 (DB) (M/s B.D.Bhanot and Sons Vs.
Shri Narmada Enterprises and others) for drawing analogy that a person who was
not a party in arbitration proceedings before the court below was precluded to file
an appeal under section 37 before the court below. It is urged that court below has
erred in disallowing the said application.

4. Sounding a contra note, Shri Deepesh Joshi submits that as per section 8
of the The Commercial Courts, Commercial Division and Commercial Appellate
Division of High Courts Act, 2015 (Commercial Courts Act), the intention of law
makers is clear that at interlocutory stage and against interlocutory orders, no
revision etc. is maintainable. Although, said statutory provision may not curtail or
deprive the constitutional courts to exercise the extraordinary jurisdiction under
Article 226/227 of the Constitution, the fact remains that intention of law makers
was to ensure minimal interference at interlocutory stage. Clause-M of the
agreement dated 27.09.2017 (Annx.M-3) makes it clear that the lessee (present
petitioner) shall honour all the lease agreement/ lease Deeds signed by the lessor
previously with various retailers until such time any breach of agreement/ Deed is
committed by those retailers. He submits that the court below has taken note of the
relevant clauses of agreement dated 27.9.2017 and rightly came to hold that in
view of judgment of Supreme Court in Ambica Prasad Vs. Mohd. Alam and
another (2015)13 SCC-13, it is well settled that transferee of landlord's rights
steps into the shoes of landlord's with all rights and liabilities of the transferor
landlord in respect of the subsisting. He also supported the order of court below on
the basis of judgment of Bombay High Court reported in (2009) 2 BCR-247
(Narayan Manik Patil Vs. Jayawant Patil). Shri Deepesh Joshi has taken pains to
take us to clause-(e) of the application preferred under Section 9 of the Act
(Annx.M-5). He submits that for the purpose of adjudication of applicant's rights
inrelation to aforesaid clause, the present petitioner is certainly a necessary party.

5. During the course of argument reliance is also placed by Shri Joshi on AIR
1975 Calcutta page-8 (M/s Hindustan Steel Works Construction Ltd. Vs. M/s
Bharat Spun Pipe Co., (2013) 1 SCC-641 (Chloro Controls India Private Ltd. Vs.
Severn Trent Water Purification Inc. and Others and (2018) 16 SCC-413 (Cheran
Properties Ltd. Vs. Kasturi and Sons Limited and others. 1t is contended that the
law relating to arbitration is clear and it can very well bind the non-applicant No.2/
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petitioner when applicant is in a position to demonstrate that his rights are going to
be affected and provisions of section 109 of Transfer of Property Act,1882 are
attracted. Lastly, (2005) 6 SCC 733 (Kasturi Vs. Iyyamperumal and Others) is
relied upon to submit that as per dicta of this judgment, relief can be claimed
against a party and if it is shown that relief is related to that party, the
said party becomes a "necessary party".

6. No other point is pressed by learned counsel for the parties.
7. We have heard the parties at length and perused the record.
8. At the outset, we may record that Section 8 of the Commercial Courts Act

cannot be read to mean that supervisory jurisdiction of this court under Article 227
of the Constitution is taken away in any manner. A Constitution Bench of
Supreme Court in L.Chandra Kumar Vs.Union of India has taken this view. The
same view is taken by the Apex Court in Shalini Shyam Shetty and another Vs.
Rajendra Shankar Patil- (2010) 8 SCC-329.

The court below has reproduced the relevant clauses in the impugned
order. Clause-M of Annexure M/3 dated 27.09.2017 reads as under :-

"Clause-M- The Lessee' shall honour all the lease agreement/ Lease
Deeds signed by the Lessor’ previously with various retailers’ until such
time any breach of agreement/ Deeds is committed by those retailers."

(1.-Petitioner, 2.- Respondent No.2, 3.-Applicant) (Added by us to clarify the role
of parties)

9. No doubt in the peculiar facts situation, the Delhi High Court in the case of
National Highway Authority of India (supra) opined that in arbitration
proceedings impleadment of a party is in relation to subject matter and intervenor
having no privity of contract with petitioner therein, prayer for its impleadment is
liable to be rejected. A careful reading of this judgment shows that it was delivered
keeping in view the relevant clauses of agreement prevailing in that case. As arule
of thumb or straight jacket formula it is not laid down that in no case/ situation a
party not signatory to agreement can be impleaded in a proceeding under section 9
of Arbitration Act.

10.  However, the principle regarding impleadment in arbitration proceedings
1s no more res integra. It is apt to consider the principle enunciated by Russell in
"Russell on Arbitration”. Relevant portion reproduced in (2018) 16 SCC 434
(Cheran Properties Ltd Vs. Kasturi and Sons Ltd. reads as under :-

"Arbitration is usually limited to parties who have consented to the
process, either by agreeing in their contract to refer any disputes arising
in the future between them to arbitration or by submitting to arbitration
when a dispute arises. A party who has not so consented, often referred to
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as a third party or a non-signatory to the arbitration agreement, is usually
excluded from the arbitration. There are however some occasions when

such a third party may be bound by the agreement to arbitrate. For
example, ...... , assignees and representatives may become a party to the

arbitration agreement in place of the original signatory on the basis that
they are successors to that party's interest and claim "through or under"

the original party. The third party can then be compelled to arbitrate any
dispute that arises."

(Emphasis supplied)

This principle was followed by the Calcutta High Court in the case of M/s
Hindustan Steel Works Construction (supra). The same principle is followed by
the Supreme Court in the case of Chloro Controls India Private Ltd. (supra). After
reproducing the aforementioned paragraph from the book of Russell, the Apex
Court considered this aspect in great detail in the case of Cheran Properties
(supra). The relevant paragraphs reads as under :-

21. Explaining the legal basis that may be applied to bind a non signatory
to an arbitration agreement, this Court held in Chloro Controls case held
thus (SCCp.694, paras 103.1,103.1, 103.2 & 105)

"103.1 The first theory is that of implied consent, third-party beneficiaries,
guarantors, assignment and other transfer mechanisms of contractual
rights. This theory relies on the discernible intentions of the parties and, to a
large extent, on good faith principle. They apply to private as well as public
legal entities.

103.2 The second theory includes the legal doctrines of agent-principal
relations, apparent authority, piercing of veil (also called "the alter
ego"), joint venture relations, succession and estoppel. They do not rely
on the parties' intention but rather on the force of the applicable law.

105. We have already discussed that under the group of companies
doctrine, an arbitration agreement entered into by a company within a
group of companies can bind its non-signatory affiliates, if the
circumstances demonstrate that the mutual intention of the parties was to

bind both the signatory as well as the non-signatory parties.

25. Does the requirement, as in Section 7, that an arbitration agreement
be in writing exclude the possibility of binding third parties who may not
be signatories to an agreement between two contracting entities? The
evolving body of academic literature as well as adjudicatory trends
indicate that in certain situations, an arbitration agreement between two
or more parties may operate to bind other parties as well. Redfern and
Hunter explain the theoretical foundation of'this principle:

"..The requirement of a signed agreement in writing, however, does not
altogether exclude the possibility of an arbitration agreement concluded
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in proper form between two or more parties also binding other parties.
Third parties to an arbitration agreement have been held to be bound by
(or entitled to rely on) such an agreement in a variety of ways: first, by
operation of the 'group of companies' doctrine pursuant to which the
benefits and duties arising from an arbitration agreement may in certain
circumstances be extended to other members of the same group of
companies; and, secondly, by operation of general rules of private law,

principally on assignment, agency, and succession.."
(Emphasis supplied)

I1. A plain reading of these paragraphs makes it clear that if as per the
agreement it can be shown that the relief can be claimed against a particular party,
whether or not he is signatory to the said agreement, he can be treated to be a
"necessary party". As noticed above, Clause-M of Annexure M/3 dated
27.09.2017 in no uncertain terms binds the present petitioner being a lessee and
respondent No.2 as lessor and retailer. In this backdrop, if relief claimed in the
application filed under section 9 of Arbitration Act is perused, it cannot be said
that present petitioner is not a "necessary party". In the case of S.N. Prasad (Supra)
as per relevant clauses of agreement, one guarantor was not covered and hence
Apex Court ruled against original applicant. In the instant case, clauses of
agreement are differently worded and hence said judgment is of no assistance to
petitioner. The Bombay High Court in Narayan Prasad (supra) opined that
interim measure application can be filed against such third party despite the fact
that he is not signatory to the agreement. We respectfully agree with the principle
laid down by Bombay High Court.

12.  In view of relevant clauses of the agreement/ lease deeds (which were
reproduced in the order impugned) we are of the opinion that court below has
taken a plausible view and has not committed any illegality.

13. Interference under Article 227 of the Constitution can be made on limited
grounds. If order suffers from any jurisdictional error, palpable procedural
impropriety or manifest perversity, interference can be made. Another view is
possible, is not a ground for interference. This court is not required to act as a Bull
in China Shop or to correct mere errors of law or fact merely because another view
than one is taken by the court below, is possible (See : Shalini Shyam Shetty
(supra). In absence of any ingredient on which interference can be made,

interference is declined. Petition is dismissed.

Petition dismissed
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MISCELLANEOUS PETITION
Before Mr. Justice Sujoy Paul
M.P. No. 2560/2020 (Jabalpur) decided on 07 November 2020

UNION BANK OF INDIA & anr. ...Petitioners

Vs.

VINOD KUMAR DWIVEDI ...Respondent
A. Service Law — Dismissal — Backwages — Grounds — Illegal

release of pension of a widow to incompetent person —Held — As per Tribunal's
finding, pension illegally withdrawn from July 2007 to Nov 2009 and
respondent joined in 2009 — Being a peon, he has no control over process of
sanction/release of pension — Other officers who were responsible for issuance
of pension were given minor punishments — Respondent was unnecessarily
victimized and subjected to discriminatory and disproportionate punishment
—Tribunal rightly granted 30% backwages — Petition dismissed with cost of Rs.
25,000 to be paid to respondent. (Paras13to 18)

®. war fafer — ya=gfa — Moer daT — e — e Afdd &1 Vo
faerar 1 9o ®1 srder [yfaa — afEiRa — aftreror & ey & IguR,
TS 2007 ¥ 99X 2009 TH AT wU W U3 fAdrell 7 off qom yeff 4
2009 H HRITEY AT o1 — TS 9 BIF & A1, YN @ do1 / Freffaa a1
gfshar uX ST Big =0T 981 8 — 37U IS RFTT o 43 oYY &1 @
fory SaRer o, S @Y qvs il N o — yeft &l sFawEd wu 9 difsa
forar T R favTe™l ¢d sagurfae ve & e+ fdar war — aifdrevor 4
Sfad ®u A 30% fUsdr aa+ ya fHar — yueft & a1 & oM @ fov wud
25,000 / — ¥F & AT Tt ETR |

B. Industrial Disputes Act (14 of 1947), Schedule 5, Clause V —
Unfair Labour Practice — Dismissal — Held — Punishment imposed was
discriminatory, arbitrary and amounts to victimization of class IV employee
without there being any justification — Clause (a), (b), (d) & (g) of Clause V
“unfair labour practice” clearly attracted. (Para24 & 25)

. 3lelfie fdare siffaaw (1947 &1 14), IgqHt 5 @vs V —
sqfera sw ygla — ge=gfa — ffaefRa — sferifia gve, fadgsrd,
FTIT & 37V A9 IV & sHardt &t faqr fad ~mafrcr @ Afsa o A
dife ¥ amrar @ — “agfad s ugfa” & @s V& @s (a), (b). (d) 9 (g) @
w9 9 sia gd 2 |

C. Law of Interpretation — Precedent — Held — Judgment of
Supreme Court cannot be read as Euclid's Theorem — Blind reliance on a
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judgment without considering the fact situation is bad in law — A single
different fact may change precedential value of judgment. (Paras19to21)

7. fda @1 fafer — yd fAofg — aifeEiRa — Ssaaq <=mared &
frota &1 Yfads y99 & wu A T2 U1 A1 G@HdT — deAaTie uRRfT &1 far
¥ ferg famr fofa R sian fazary, faftr 7 sgfaa @ — v = a3, Fvfa & qd
fofa o &t s GFHar 2 |

Cases Referred:

2007 (2) SCC 443, 2020 (3) SCC 103, 2004 (8) SCC 579, 2011 (12) SCC
428,2008 (16) SCC 14,2003 (11) SCC 584,2003 (2) SCC 111,2011 (5) SCC 708,
2015 (10) SCC 161, 2016 (3) SCC 762, 2006 (1) SCC 368, 2002 (3) SCC 533,
2003 (1) SCC 289,

S.K. Rao with S.K. Chaturvedi, for the petitioners.
Pranay Choubey, for the respondent.

ORDER

SuJOY PAUL, J.:- This petition filed under Article 227 of the Constitution
partly assails the award passed by the Central Government Industrial Tribunal
(Tribunal) dated 07.01.2020 to the extent Tribunal directed reinstatement of
workman with 30% backwages and other benefits.

2. Shri S.K. Rao, learned senior counsel for the petitioners at the threshold
made it clear that he is not challenging the award on merits, indeed the employer
has confined its attack to the extent 30% backwages have been granted.

3. The relevant facts which have given rise to the industrial dispute referred
by the appropriate government to the Tribunal on 03.12.2012 were that the
respondent-workman was an employee of Sidhi Branch of the Bank between
1993 to 2009. The widow of a pensioner -Smt. Urmila Devi preferred a complaint
before the Bank stating she did not withdraw her pension from her pension
account for last two years. She came to know in November, 2009 during her visit
to the Branch that pension has been withdrawn by the workman in connivance
with the other persons. The employer placed the workman under suspension and
instituted a departmental inquiry. It was alleged that the workman acted
prejudicial to the interest of the Bank which amounts to gross negligence
involving serious loss to the Bank, willful damage to the property of customers of
the Bank, breach of rule of business of the Bank and instructions for running the
department. The additional charge was also added. The Inquiry Officer found the
charges as proved. The Disciplinary Authority inflicted the punishment of
"dismissal without notice". Aggrieved, the respondent-workman filed an appeal
which was also dismissed. This punishment became subject matter of industrial
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dispute. Reference made to the Tribunal reads as under:

"Whether the action of the management of the Union Bank of India
in awarding the punishment of Dismissal without notice to Shri
Vinod Kumar Dwivedi, Ex-Peon/Hammal vide order dated
30.11.2010, is legal and justified ? What relief the concerned
workman is entitled to."

4. After completion of pleadings, the Tribunal framed issues and after
recording evidence and hearing the parties, decided the matter by impugned
award dated 07.01.2020.

5. Shri S.K. Rao, learned senior counsel urged that the only reason for
interference with the punishment order is that punishment was found to be
disproportionate in nature by the Tribunal. In that event, the Tribunal was not
justified in granting 30% backwages. Shri Rao submits that the workman has
already been reinstated by the employer. The employer is only aggrieved by the
award to the extent 30% backwages were directed to be granted by the Tribunal.
He placed reliance on 2007 (2) SCC 443 (J.K. Synthetics Ltd. Vs. K.P. Agrawal
and another), which is recently followed by Supreme Court in Om Pal Singh V.
Disciplinary Authority and others, 2020 (3) SCC 103. Learned senior counsel has
taken pains to contend that in view of the binding judgment of J.K. Synthetics Ltd.
(supra) followed in Om Pal Singh (supra), it is clear that the Tribunal has clearly
erred in directing payment of 30% backwages. When one punishment is
interfered with merely because it is found to be excessive and a lesser punishment
is directed to be imposed in lieu thereof, the Tribunal cannot direct payment of
backwages.

6. Per contra, Shri Pranay Choubey, learned counsel for the respondent
supported the impugned award. Interestingly, he also placed reliance on the
judgment of J.K. Synthetics Ltd.(supra). By placing reliance on different
paragraphs of this judgment, Shri Choubey urged that the Tribunal has not
committed any jurisdictional or legal error which warrants interference by this
Court. He placed heavy reliance on certain paragrphs of the award. He contended
that the respondent was unnecessarily subjected to disciplinary proceedings. The
punishment imposed on him was not only shockingly disproportionate, the whole
episode of the disciplinary proceedings smack of conspiracy. It is further urged
that against other five officials, who were mainly responsible and concerned with
payment to the widow of the pensioner, the matter was leniently dealt with and
punishment of reduction by one stage in scale of pay without cumulative effect
was awarded against those five officials. The respondent was subjected to
discriminatory and step-motherly treatment.

7. No other point is pressed by learned counsel for the parties.
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8. I have bestowed my anxious consideration to the rival contentions of
learned counsel for the parties and perused the record.

9. As noticed above, both the parties have placed heavy reliance on the
judgment of Supreme Court in J.K. Synthetics Ltd.(supra). On the basis of same
judgment, they have taken diametrically opposite stand. Thus, the said judgment
needs to be examined with utmost care and caution.

10.  Thejudgment of J.K. Synthetics Ltd.(supra) has been recently followed by
the Apex Court in the case of Om Pal Singh (supra). By placing reliance on Para
17 of the judgment of J.K. Synthetics Ltd.(supra), the Apex Court came to hold
that where the misconduct was held to be proved, the reinstatement is itself a
consequential benefit arising out of imposition of lesser punishment. The award
of backwages for the period when employee has not worked may amount to
rewarding the delinquent employee and punishing the employer for taking action
for misconduct committed by the employee, which should be avoided.

11.  Theargument of Shri Rao, learned senior counsel in the first blush appears
to be attractive but on a closure scrutiny, it is found that in the case of Om Pal
Singh (supra), the petitioner therein was served with a punishment of dismissal
from service. He preferred a departmental appeal. The Appellate Authority
modified the punishment by imposing punishment of reduction of pay by 15
stages in the time scale of pay for a period of 8 years. This modified punishment
was challenged by employee before the High Court by filing a writ petition. The
High Court directed reconsideration of punishment and remitted the matter back
before the Disciplinary Authority. In turn, the Disciplinary Authority reconsidered
the matter and reiterated the same penalty of reduction of 15 stages lower in time
scale in pay for a period of 8 years. However, the Disciplinary Authority modified
the punishment to 10 stages in place of 15 stages for a period of 6 years in place of
8 years. The High Court did not interfere with this modified punishment in the
second round of litigation. In this factual backdrop, in the case of Om Pal Singh
(supra), the Apex Court placed heavy reliance on Para 17 of the judgment of J.K.
Synthetics Ltd. (supra) and dismissed the appeal of the employee.

12.  Aplainreading of the aforesaid factual matrix of the case of Om Pal Singh
(supra) makes it crystal clear that the singular reason on which the Disciplinary
Authority modified the punishment was that it was disproportionate/excessive.
No other finding was given on any other aspect. In other words, interference was
not made on the ground of victimization, colourable exercise of power or for the
reason of discrimination etc.

13.  Inthe case in hand, it is apposite to take note of certain findings given by
the learned Tribunal. The Tribunal opined that the illegal withdrawal of pension
took place between July 21, 2007 to November 25, 2009. The respondent joined
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the Bank in regular capacity only in 2009. The Tribunal totally disapproved the
manner in which Bank imposed the punishment on the workman. It was noted that
previously the respondent was posted as personal servant (Driver) of Lead
District Manager. Later on, he became Peon. The Tribunal recorded that "it is
surprising as to how the Bank staff was so vulnerable to be pressurized by the
personal Driver of the Lead District Manager".

14. The Tribunal further recorded that "accordingly it is held that charges of
using his position in getting the fraudulent withdrawal passed is held proved
though it is surprising as to how such a peon of the bank can be so influential to
impress every staff of the bank to act according to his wishes. Certainly the whole
episode smacks of conspiracy. In Para 15 of the award, the Tribunal in clear terms
recorded that "the workman was not the approving authority. He was not the
person to deliver the cash to the holder. The other staff is equally or more guilty
than the present workman in the whole episode. The details of the punishment
given to other staff show that minor penalty of reduction by one stage in scale of
pay without cumulative effect was awarded to the other five officials which were
mainly obligated and connected with the job whereas who were mainly obligated
and connected with the job whereas the workman has been awarded with the
punishment of dismissal without notice which certainly smacks of discrimination
by the Bank." The Tribunal further opined that punishment is shockingly
disappropriate and discriminatory in nature.

15.  Acareful reading of the award shows that the Tribunal interfered with the
punishment by holding that (i) it was unwarranted, (i1) amounts to discrimination
and (ii1) such punishment smacks of "conspiracy". Thus, in this factual
background, the judgment of J.K. Synthetics Ltd. (supra) needs to be seen.

16.  Inpara-19 of judgment of J.K.Synthetics Ltd. (supra), the Apex Court noted
that where finding of misconduct is affirmed and only punishment is interfered with
(as contrasted from cases where termination is held to be illegal or void) is that there
is no automatic reinstatement. If reinstatement is directed, it is not automatic with
retrospective effect from the date of termination. Where reinstatement is a
consequence of imposition of lesser punishment, neither backwages nor continuity
of service nor consequential benefits follow as a natural or necessary consequence
of such reinstatement. Thereafter the Apex Court laid down two exceptions.

17. Para 20 of the judgment of J.K. Synthetics Ltd. (supra) reads as under:

"20. But there are two exceptions. The first is where the court
sets aside the termination as a consequence of employee being
exonerated or being found not guilty of the misconduct. Second
is where the court reaches a conclusion that the inquiry was held
in respect of a frivolous issue or petty misconduct, as a

camouflage to get rid of the employee or victimize him, and the
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disproportionately excessive punishment is a result of such
scheme or intention. In such cases, the principles relating to
back-wages etc. will be the same as those applied in the cases of
anillegal termination."

[Emphasis Supplied]

18. In the instant case, the Tribunal has given a finding that the appellant was
initially a private driver of the Bank Manager and, therefore, he was not in a
position to influence the staff of the bank for the purpose of illegal release of
pension. Thereafter, since 2009, he worked as a Peon. Being a Peon, he had no
control over the process of sanction and release of pension. The ministerial
employees and officers who were in the helm of affairs and were responsible for
issuance of pension were given minor punishments whereas the petitioner was
picked up and chosen for a punishment of dismissal from service. Thus, present
respondent was unnecessarily victimized and subjected to discriminatory and
disproportionate punishment. Thus, in my view, the second exception laid down
in Para-20 of judgment of J.K. Synthetics Ltd. (supra) is clearly attracted in this
matter.

19. It is trite that judgment of Supreme Court cannot be read as Euclid's
Theorem. [See: 2004 (8) SCC 579 (Bharat Petroleum Corporation Ltd. Vs. N.R.
Vairamani), 2011 (12) SCC 428 (C. Ronald Vs. UT Andaman & Nicobar Islands)
and 2008 (16) SCC 14 (Deepak Bajaj Vs. State of Maharashtra)]. Blind reliance
on a judgment without considering the fact situation is bad in law. [See: 2003 (11)
SCC 584 (Ashwani Kumar Singh Vs. U.P. Public Service Commission), 2003 (2)
SCC 111 (Bhavnagar University Vs. Palitana Sugar Mill (P) Ltd.), 2011 (5) SCC
708 (Sushil Suri Vs. CBI), 2015 (10) SCC 161 (Indian Performing Rights Society
Ltd. Vs. Sanjay Dalia), 2016 (3) SCC 762 (Vishal N. Kalsaria Vs. Bank of India)].

20.  Thisis equally settled that decision of a Court should be understood in the
facts situation of a case and by taking factual context in mind. [See: 2006 (1) SCC
368 (Union of India Vs. Major Bahadur Singh), 2002 (3) SCC 533 (Padma
Sundara Rao Vs. State of Tamil Nadu), 496, 2003 (1) SCC 289 (Ram Prasad
Sharma Vs. Mani Kumar Subba)].

21.  This is also settled principle that a single different fact may change the
precedential value of ajudgment. [See : Bhavnagar University Vs. Palitana Sugar
Mill (P) Ltd., 2003 (2) SCC 111].

22.  Aspointed outabove, in the case of Om Pal Singh (supra), the interference
on punishment was solely based upon the doctrine of proportionality. Thus, in the
case of Om Pal Singh (supra), the Apex Court had no occasion to apply the test and
exception laid down by Supreme Court in the case of J.K. Synthetics Ltd. (supra).
In the instant case, the necessary ingredients for applying the second exception (as
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per Para 20 of the judgment) are available. Thus, I find force in the argument of
Shri Choubey that exception 2 of Para 20 of J.K. Synthetics Ltd. (supra) is clearly
attracted. In this view of the matter, it cannot be said that the Tribunal has passed
the award which runs contrary to the law laid down in the case of J.K. Synthetics
Ltd. (supra).

23.  Inview of the foregoing analysis, the judgment of Om Pal Singh (Supra) is
ofno assistance to the Bank.

24.  The matter may be viewed from another angle. The 5" Schedule of
Industrial Dispute Act, 1947 prescribes "Unfair Labour Practice". The relevant
entries of item 5 reads as under:

"5. Todischarge or dismiss workmen—
(a) by way of victimisation;

(b) not in good faith, but in the colourable exercise of the
employer's rights;

(c) ...

(d) forpatently false reasons;
e) ...

) ...

(g) for misconduct of a minor or technical character, without
having any regard to the nature of the particular misconduct or
the past record or service of the workman, thereby leading to a
disproportionate punishment."

[Emphasis Supplied]

25. In view of findings given by the Tribunal and discussions made
hereinabove, it is clear that clause (a), (b), (d) & (g) of Clause V "unfair labour
practice" are clearly attracted in the present case. The punishment imposed on the
present respondent was discriminatory, arbitrary and amounts to victimization of
a Class-IV employee without there being any justification. Moreso, when the
clerical staff and officers of the bank who were actually responsible for the
misconduct were inflicted with minor punishments. In this backdrop, the Tribunal
has rightly exercised its judicial discretion and granted 30% back wages. No fault
can be found in the said direction.

26.  As discussed above, the award passed by the Tribunal is in consonance
with the law laid down in the case of J.K. Synthetics Ltd. (supra). In absence of any
jurisdictional error, patent illegality, palpable procedural impropriety or perversity,
interference is declined.
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27. Petition is dismissed with Rs.25,000/- (Rupees Twenty five Thousand)
cost. The petitioners shall pay the cost to the respondent within 30 days from
today.

Petition dismissed

L.L.R. [2020] M.P. 2663 (DB)
REVIEW PETITION
Before Mr. Justice Sanjay Yadav & Mr. Justice Atul Sreedharan
R.P. No. 1010/2020 (Jabalpur) decided on 02 November 2020

STATE OF M.P. SPE LOKAYUKTA,JABALPUR ...Petitioner
Vs.
RAVISHANKAR SINGH & ors. ...Respondents

A. Prevention of Corruption Act (49 of 1988), Section 19 and
Criminal Procedure Code, 1973 (2 of 1974), Section 311 — Examination of
Sanctioning Authority — Stage of Trial — Held — Apex Court concluded that
validity of sanction can be examined at any stage of the “proceedings” which
includes the stage of framing of charges which is a pre-trial stage of
proceedings — Sanctioning authority can be examined u/S 311 Cr.P.C. at the
time of taking cognizance — Guidelines issued by this Court is not in conflict
with judgment of Apex Court—Prayer rejected. (Para20 & 21)
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B. Prevention of Corruption Act (49 of 1988), Section 19 and
Criminal Procedure Code, 1973 (2 of 1974), Section 311 — Pre-trial Examination
of Sanctioning Authority — Video Conferencing — Held — Sanctioning authority
is not a material witness but only a witness to a fact of procedural fulfillment
— There can be no objection from accused to the examination and cross
examination of sanctioning authority through video conference — Thus there
is no impracticality in implementation of the guidelines issued by this Court.

(Para 27)
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C. Constitution — Article 141 and Prevention of Corruption Act (49
of 1988), Section 19(4), Explanation (a) — Binding Precedent & Obiter Dicta —
Held — When Apex Court interprets a statutory provision though not
necessary for decision of the core issue involved in a case before it, same being
an obiter dicta of Supreme Court would still be a binding precedent under
Article 141 of Constitution on all subordinate Courts — Para 48 of judgment
of Prakash Singh Badal's case is not a binding precedent but an obiter dicta, as
it was not essential for decision on the core issue and as the obiter dicta does
not consider provisions of Section 19(4) and explanation (a) thereto, the
obiteris not binding on this Court. (Para12&19)
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D. Constitution — Article 226 and Criminal Procedure Code, 1973
(2 0f 1974), Section 362 & 482 — Criminal Jurisdiction — Intra Court Appeal —
Held — A final order passed in a petition filed under Article 226 for quashing
criminal proceeding, would still be the order of a Court exercising criminal
jurisdiction and thus bar u/S 362 will squarely apply — Review petition not
maintainable. (Paras 28to 31)
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E. Constitution — Article 21 & 226 — Right to Speedy Trial — Held —
If inordinate delay takes place in conclusion of trial for no apparent fault of
accused, his right under Article 21 kicks in and his petition for quashing the
retrial ordered on account of first trial ending in discharge due to invalid
sanction, may effectively be sustained on grounds of violation of right to
speedy trial. (Para 26)
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Cases Referred :

(2007) 1 SCC 1, (2012) 1 SCC 532, (2014) 14 SCC 295, 2019 SCC Online
SC 1265, (2002) 4 SCC 638, (2006) 5 SCC 167, (2006) 1 SCC 557, (2002) 3 SCC
496, (2015) 14 SCC 186, (2014) 3 SCC 92, (2005) 8 SCC 370, W.P. No.
19792/2019 order dated 08.05.2020, AIR 1962 SC 1573, AIR 1968 SC 192,
(1970) 3 SCC 451, (1979) 4 SCC 172, (1997) 7 SCC 622, (2006) 7 SCC 172,
(2006) 10 SCC 560, (2007) 11 SCC 273, (2013) 1 SCC 376, (2017) 5 SCC 533.

Satyam Agrawal, for the petitioner.
ORDER

The Order of  the Court was passed by :
ATUL SREEDHARAN, J.:- The Petitioner is aggrieved by guideline (a) in
paragraph 32 of the order dated 08/05/2020, passed by this Court in Writ Petition
No. 19792/2019, requiring the examination of the sanctioning authority under
section 311 Cr.P.C at the time of taking cognizance of an offence under the
Prevention of Corruption Act, 1988 (hereinafter referred to as "PC Act").

2. The Ld. Counsel for the Petitioner has submitted that the guideline
mentioned hereinabove is in conflict with the judgements of the Supreme Court
which hold, that the validity of the sanction order can only be examined during the
course of the trial and not at the commencement of the proceedings before the
Special Judge. The judgements of the Supreme Court that the order in question
supposedly conflicts with are (1) Prakash Singh Badal Vs. State of Punjab -
(2007) 1 SCC 1, (2) Dinesh Kumar Vs. Airport Authority of India - (2012) 1 SCC
532, (3) C.B.1Vs. Ashok Kumar Aggarwal - (2014) 14 SCC 295 and (4) Central
Bureau of Investigation Vs. Pramila Virendra Kumar Agarwal and Another -2019
SCC OnLine Supreme Court 1265.
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3. Ld. Counsel for the Petitioner has also raised, according to him, a practical
difficulty in enforcing guideline (a) as the sanctioning authorities are senior officers
in the government and they would, on account of their official engagement, find it
extremely inconvenient if they have to be examined as a witness at the very outset.

4. Three questions arise in this case. Two put forth by the Ld. Counsel for the
Petitioner and the third which appears apparent to this Court. They are.

1) Whether guideline (a) in paragraph 32 of the order dated
08/05/2020, passed by this Court in Writ Petition No.
19792/2019, is in conflict with the judgements of the Supreme
Court mentioned in paragraph No.2 supra, and

(2)  Whether guideline (a) is impractical and would result in much
inconvenience to the sanctioning authority to appear and
establish the validity of the sanction order at the very outset?
and

(3)  Whether the instant Review Petition is maintainable in the
light of S. 362 Cr.P.C?

QUESTION NO. 1

5. In Prakash Singh Badal Vs. State of Punjab - (2007) 1 SCC 1, the
Petitioner had approached the Supreme Court being aggrieved by the order of the
High Court of Punjab and Haryana. The High Court had refused to quash the cases
against the Petitioner, the then former Chief Minister of Punjab, registered against
his family members and him under the provisions of the PC Act by the succeeding
government in office. The ground taken before The Supreme Court was that prior
sanction under section 19 of the PC Act was mandatory as the petition (sic:
Petitioner) continued to be a public servant in his capacity as an MLA. Therefore,
merely because the Petitioner was no longer the Chief Minister of Punjab, did not
obviate the requirement of previous sanction u/s. 19 of the PC Act. On merits,
malafides were alleged.

6. The core issue before the Supreme Court in Prakash Singh Badal's case
was whether, previous sanction u/s. 19 of the PC Act was mandatory before the
Special Judge could take cognizance for offences underu/s. 7, 10, 11, 13 and 15 of
the PC Act against a Public Servant, who no longer occupied the office he abused.
The Supreme Court examined an issue, hitherto untouched. It was different from a
situation where cognizance was to be taken against the accused who was a Public
Servant, but not one, on the date the Court had to take cognizance of the offences,
on account of his superannuation, dismissal, removal etc., from service. Instead,
the Supreme Court examined a situation where the accused continued to be a
Public Servant on the date on which cognizance was to be taken, but was not
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occupying the post which was allegedly abused by him and whether, in such a
situation, previous sanction u/s. 19 of the PC Act was required? The Supreme
Court arrived at the finding that where, the Public Servant ceased to occupy the
office alleged to have been abused by him, there was no necessity of previous
sanction u/s. 19 of the PC Act, notwithstanding the fact that the accused continued to
be a Public Servant in another capacity, occupying another public office. While
holding so, the Supreme Courtalso held ""The sanction in the instant case related
to the offences relatable to the act. There is a distinction between the absence
of sanction and the alleged invalidity on account of non-application of mind.
The former question can be agitated at the threshold, but the latter is a
question which has to be raised during trial"'. The Other judgments of the
Supreme Court, relied upon by the Petitioner, have merely followed, what has
been held by the Supreme Court in paragraph 48 of Prakash Singh Badal's case. It
is relevant to mention here that this proposition of law, laid down in Prakash Singh
Badal's case 1s no longer in effect on account of the amendment to S. 19 of the PC
Actw.e.f. 26/07/2018 by which, explanation after the fifth proviso tos. 19(1), set
to naught the law laid down by the Supreme Court, in the following words;

Explanation.- For the purposes of sub-section (1), the
expression ""public servant" includes such persons-

(a) who has ceased to hold the office during which the
offence is alleged to have been committed; or

(b) who has ceased to hold the office during which the

offence is alleged to have been committed and is
holding an office other than the office during which the

offence is alleged to have been committed. (emphasis
added by the Court)

7. If, what has been stated by the Supreme Court in paragraph 48 of Prakash
Singh Badal's case is a part of the ratio decedendi of that case, then it goes without
saying that question No.l would have to be answered in favour of the Petitioner.
Even if the same is an obiter dicta, judicial discipline would require this Court to
feel itself bound by it unless, the Supreme Court itself has held to the contrary in
any other case, where the contrary opinion is the ratio decedendi of that case or,
where the Supreme Court has held to the contrary by way of another obiter dicta,
in an earlier case, where the strength of the bench is the same in both cases.

8. The Supreme Court in Director of Settlements A.P Vs. M.R. Apparao, has
held that the law declared by the Supreme Court is binding on all courts in view of
Article 141 in the following words "....Article 141 of the Constitution
unequivocally indicates that the law declared by the Supreme Court shall be

'Prakash Singh Badal Vs. State of Punjab - (2007) 1 SCC 1, paragraph 48 at page 37.
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binding on all courts within the territory of India. The aforesaid Article
empowers the Supreme Court to declare the law. It is, therefore, an essential
function of the Court to interpret a legislation. The statements of the Court on
matters other than law like facts may have no binding force as the facts of two
cases may not be similar. But what is binding is the ratio of the decision and not
any finding of facts. It is the principle found out upon a reading of a judgment as
a whole, in the light of the questions before the Court that forms the ratio and
not any particular word or sentence. To determine whether a decision has
"declared law" it cannot be said to be a law when a point is disposed of on
concession and what is binding is the principle underlying a decision. A
judgment of the Court has to be read in the context of questions which arose for
consideration in the case in which the judgment was delivered. An "obiter
dictum" as distinguished from a ratio decidendi is an observation by the Court
on a legal question suggested in a case before it but not arising in such manner
as to require a decision. Such an obiter may not have a binding precedent as the
observation was unnecessary for the decision pronounced, but even though an
obiter may not have a binding effect as a precedent, but it cannot be denied that
it is of considerable weight. The law which will be binding under Article 141
would, therefore, extend to all observations of points raised and decided by the
Courtin a given case......... "

9. In State of Haryana Vs. Ranbir, the Supreme Court, while deciding a case
under the NDPS Act, held " ...... A decision, it is well settled, is an authority for
what it decides and not what can logically be deduced therefrom. The
distinction between a dicta and obiter is well known. Obiter dicta is more or
less presumably unnecessary to the decision. It may be an expression of a
viewpoint or sentiments which has no binding effect...."”.

10.  Judgements are not to be interpreted as statutes and they must be read in
the context in which they are passed. In Haryana Financial Corporation Vs.
Jagdamba Oil Mills, the Supreme Court held ""Courts should not place reliance
on decisions without discussing as to how the factual situation fits in with the
fact situation of the decision on which reliance is placed. Observations of
courts are not to be read as Euclid's theorems nor as provisions of the statute.
These observations must be read in the context in which they appear.
Judgments of courts are not to be construed as statutes. To interpret words,
phrases and provisions of a statute, it may become necessary for Judges to
embark upon lengthy discussions, but the discussion is meant to explain and
not to define. Judges interpret statutes, they do not interpret judgments.

*Director of Settlements A.P Vs. M.R. Apparao - (2002) 4 SCC 638, paragraph 7 at page 650
*State of Haryana Vs. Ranbir - (2006) 5 SCC 167, paragraph 12 at page 171
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They interpret words of statutes, their words are not to be interpreted as
statutes"". The Supreme Court strongly emphasises that judgements should not
be read and applied pedantically. It would lie upon the Court applying the
judgement of the Supreme Court to cull the ratio decedendi and distinguish it
from the obiter dicta of the Court.

11.  Even in Prakash Singh Badal's case, the Supreme Court while dealing
with the submission put forth on behalf of the Petitioner that a previous sanction
for an offence u/s. 467 and 468 IPC would be essential in view of the judgement of
the Supreme Court in Rakesh Kumar Mishra Vs. State of Bihar - (2006) 1 SCC
557, the Supreme Court observed that the said case had no relevance and held
""Reference to a particular decision is an authority for what it actually
decides. Reference to a particular sentence in the context of the factual
scenario cannot be read out of context" *

12.  Where an obiter of the Supreme Court is in conflict with the clear and
unambiguous words of the statute, the will of the legislature will have to prevail
through the pen of the inferior Court. However, where the Supreme Court takes
into consideration a statutory provision and thereafter gives a finding with
reasons, or in other words, interprets a statutory provision, though the same may
not have been necessary for the decision of the core issue of the case before it, the
same being an obiter dicta of the Supreme Court, would still be a binding
precedent under Article 141 on all Courts judicially subordinate to the Supreme
Court.

13.  As regards the judgements relied upon by the Ld. Counsel for the
Petitioner, the main judgement for sustaining the postulate put forth on behalf of
the Petitioner is Prakash Singh Badal's case. It is only in paragraph 48 of the said
judgement that the Supreme Court observes, and that too fleetingly, that absence
of sanction can be looked into at the threshold but the validity of sanction can only
be enquired into at the stage of trial (paragraph 6 supra).

14.  Inthis regard, it would be beneficial to examine the provision of S. 19(4)
ofthe PC Act which is as hereunder;

19. Previous sanction necessary for prosecution
1. XXX
2). XXX
3). XXX

(4). In determining under sub-section (3) whether the
absence of, or any error, omission or irregularity in,

*Haryana Financial Corporation Vs. Jagdamba Oil Mills - (2002) 3 SCC 496, paragraph 19 at page 508
*Prakash Singh Badal Vs. State of Punjab - (2007) 1 SCC 1 - paragraph 49 at page 37
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such sanction has occasioned or resulted in a failure of
justice the court shall have regard to the fact whether
the objection could and should have been raised at any
earlier stage in the proceedings.

Explanation. -For the purposes of this section,-

(a) error includes competency of the authority to grant
sanction;

(b) a sanction required for prosecution includes reference
to any requirement that the prosecution shall be at the
instance of a specified authority or with the sanction of a
specified person or any requirement of a similar nature.

Sub section 4 of section 19 of the PC Act provides that the objection with regard to
the absence of a sanction or any error, omission or irregularity, should be raised at
the earliest stage of the proceeding. Here, it is relevant to mention that there has
been a conscious usage of the word "proceedings" by the legislature instead of
"trial". Every trial is a part of the Court proceeding but every Court Proceeding
need not be a trial. In a criminal case, proceedings would start before the Court
concerned after the report of investigating agency is filed u/s. 173(2) Cr.P.C and
the Trial Court is called upon to take cognisance (sic: cognizance) of the
offence(s) u/s. 190 Cr.P.C. Trial would commence after charges are framed as
shall be reflected upon by this Court with reference to the judgement of the
Constitution Bench of the Supreme Court in Hardeep Singh's case later in this
judgement. Also, explanation (a) to sub section 4 of section 19 of the PC Act
clarifies, that "error" in the sanction order includes the competence of authority
granting sanction.

15.  The Supreme Court in Nanjappa Vs. State of Karnataka -(2015) 14 SCC
186, has emphatically held in paragraph 22 that the statute forbids the taking of
cognizance without previous sanction. It also lays down that the question
regarding validity of sanction can be raised at any stage of the proceeding and
where the sanction order is found to be invalid, the Trial Court can even discharge
the accused. The judgement of the Supreme Court in Nanjappa's case has been
elaborately examined by this Court in paragraph 14 and 15 of the impugned order.
It goes without saying that where the Supreme Court has laid down that the
accused can be discharged for an invalid sanction, it is obviously referring to a
pretrial stage. In Nanjappa's case, the Supreme Court held that after the conclusion
of the trial, if the Trial Court is of the opinion that the sanction order was invalid, then
it ought not to acquit the accused and instead discharge him, as cognisance (sic:
cognizance) itself was wrongly taken on account of defective sanction and so, the
entire trial itself was void ab initio. However, the Supreme Court did not order a
retrial of the Petitioner in Nanjappa's case as, the Petitioner had already suffered
an inordinately long trial.
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16. It is also relevant to refer to another judgement of the Supreme Court,
which precedes Prakash Singh Badal's judgement, also passed by a two judge
bench, wherein the Supreme Court held in the following words " Ordinarily, the
question as to whether a proper sanction has been accorded for prosecution
of the accused persons or not is a matter which should be dealt with
at the stage of taking cognizance...."’.

17.  That, the trial commences only after the framing of charges is also no
longer res integra, as has been held by the Constitution Bench of the Supreme
Court in Hardeep Singh Vs. State of Punjab and others - (2014) 3 SCC 92
(paragraph 38). The judgment in Hardeep Singh has also been discussed by this
Court elaborately in paragraph 21 of the impugned order.

18.  Itisrelevant to mention here that the observation of the Supreme Court in
Nagarajaswamy's case, which was passed by a two-judge bench was not referred,
relied or distinguished by the subsequent two judge bench in Prakash Singh
Badal's case. Also, the other judgements relied upon by the Ld. Counsel for the
Petitioner, mentioned in paragraph 2 supra, have not broken any new ground and
have all been passed by two judge benches of the Supreme Court, following the
observations of the Supreme Court in paragraph 48 of Prakash Singh Badal's
case. None of these judgements too, refer to the observation in paragraph 14 of
Nagarajaswamy's case according to which, the validity of sanction must be
looked into at the stage of taking cognizance, which as stated earlier, preceded the
two bench judgement in Prakash Singh Badal's case.

19.  Thus, in view of what this Court has discussed hereinabove, this Court
holds that paragraph 48 of the judgement in Prakash Singh Badal's case is not a
binding precedent but an obiter dicta, as it was not essential for a decision on the
core issue before the Supreme Court. Also, as the obiter dicta does not consider
the provisions of subsection 4 of section 19 of the PC Act and explanation (a)
thereto, the obiter is not binding on this Court. It is also not binding on this Court
in view of an earlier obiter dicta of the Supreme Court, to the contrary that validity
of sanction must be examined at the stage of taking cognizance, as held in
Nagarajaswamy's case.

20.  What the Supreme Court has held in paragraph 22 of Nanjappa Vs. State of
Karnataka - (2015) 14 SCC 186, clearly settles the law with regard to the stage of
examining the validity of sanction, which is at any stage of the "proceedings"
which includes the stage of framing of charges which is a pre-trial stage of the
proceedings before the Special Court.

21.  Therefore, the Court holds that guideline (a) in paragraph 32 of the order
dated 08/05/2020, passed by this Court in Writ Petition No. 19792/2019, is not in

‘State of Karnataka Vs. C. Nagarajaswamy - (2005) 8 SCC 370, paragraph 14 at page 375
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conflict with the judgements of the Supreme Court mentioned in paragraph No.2
supra, as all of them have followed the obiter dicta in paragraph 48 of Prakash
Singh Badal's case, which is not a binding precedent under Article 141, as it is not
supported by any reasoning and neither was the obiter dicta passed after
examining the provisions of S. 19(4) and Explanation (a) of the PC Act. Also, an
obiter to the contrary was passed by an earlier two judge bench of the Supreme
Court in Nagarajaswamy's case in 2005, holding that the validity of sanction must
be looked into ordinarily, at the time of taking cognizance which, as per the
judgement of the constitution bench of the Supreme Court in Hardeep Singh's
case, is a pre trial stage. Consequently, the prayer of the Petitioner to review the
order on this ground is rejected.

QUESTIONNO.2

22.  The Ld. Counsel for the Petitioner has submitted that the guideline in
question may not be pragmatic to implement as most of the sanctioning
authorities are senior civil servants who would find it difficult to come and testify
before the Trial Court at the pre-trial stage itself.

23.  The argument is specious. Once a person is shown as a witness for the
prosecution in the chargesheet, there is no escaping the witness box. Merely
because the witness maybe a senior civil servant is no reason to assume that his
testimony before the Trial Court can be avoided. It is only the sanctioning
authority who can prove the validity of the sanction order so far as it relates to the
application of mind. The competence of the sanctioning authority may be proved
by a formal witness on the basis of documents but, the fact that the sanctioning
authority had applied its mind to the record of the case against the accused, before
granting sanction to prosecute u/s. 19 of the PC Act, can only be proved by the
sanctioning authority. Therefore, the timing of the sanctioning authority taking
the stand is not relevant.

24.  Theimportance of the sanctioning authority establishing the validity of the
sanction order at the earliest point of time cannot be underscored enough. In R.R.
Chari Vs. State of Uttar Pradesh - AIR 1962 SC 1573, the Petitioner was
convicted for an offence of bribery and the Supreme Court had set it aside on the
ground of invalid sanction and refrained from ordering a retrial on account of the
Petitioner having suffered the trial for a period of fourteen years. In Sailendranath
Bose Vs. State of Bihar - AIR 1968 SC 192, the accused was acquitted by the
Supreme Court in a PC Act case on the ground of invalid sanction. In R.J. Singh
Ahluwalia Vs. State of Delhi - (1970) 3 SCC 451, the conviction of the accused
was set aside by the Supreme Court as the sanction was invalid. In Mohd. Igbal.
Ahmed Vs. State of Andhra Pradesh - (1979) 4 SCC 172, the accused was
acquitted because of invalid sanction. In Mansukhlal Vithaldas Chauhan Vs. State
of Gujarat - (1997) 7 SCC 622, the accused was acquitted by the Supreme Court
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because of invalid sanction. In State (Inspector of Police) Vs. Surya Sankaram
Karri-(2006) 7 SCC 172, the High Court acquitted the accused in appeal on the
ground of invalid sanction and the Supreme Court upheld the acquittal in an
appeal by the state. In Moti Lal Saraf'Vs. State of J & K - (2006) 10 SCC 560, the
case against the accused was quashed by the Supreme Court as even after twenty
six years, not a single witness had been examined before the Trial Court in his case
and in State of Karnataka Vs. Ameerjan - (2007) 11 SCC 273, the accused was
convicted for taking bribe by the Trial Court but acquitted by the High Court on
the grounds of invalid sanction which order, was upheld by the Supreme Court in
appeal by the State.

25.  The purpose of citing these cases as illustrations is to demonstrate, why it
is so important to examine the sanctioning authority at the earliest stage under 311
Cr.P.C. If the order of sanction is invalid, the chargesheet can be returned to the
prosecution/police with liberty to file afresh with an appropriate sanction order. In
all the cases referred to above, the accused may have been guilty on merits but gets
away only on account of the sanction order being invalid, which is a travesty of
justice. Today, the accused sits pretty as he knows that the dynamics of a trial
under the PC Act are such that it invariably gets protracted on account of the
difficulties endured by the prosecution in producing its witnesses. Most witnesses
in a PC Act case are public servants themselves and the delay in securing their
presence range from the prosecutor's office not knowing the current place of
posting of the witness or worse, the witness having retired has settled in some
other state. Therefore, the trial can stretch on for a decade or more and at the end of
this long trial, it is galling if the accused is let off the hook only because of the
sanction order was invalid though on merits he may be guilty of the offence.

26.  Itisall very well to say that after the judgements of the Supreme Court in
State of Karnataka Vs. C. Nagarajaswamy - (2005) 8 SCC 370, and Nanjappa Vs.
State of Karnataka - (2015) 14 SCC 186, the law as it stands today is that where, at
the end of a trial, it appears to the Trial Court that the sanction order was invalid,
instead of acquitting the accused, the Trial Court should discharge him giving
liberty to the State to initiate proceedings against the accused afresh after securing
a valid sanction order. However, in Nanjappa's case itself, the Supreme Court did
not allow fresh proceeding to recommence against the accused due to the extreme
delay caused in the conclusion of the first trial against the accused. In similar
circumstances, the Supreme Court in Nagarajaswamy's case, directed fresh
proceedings against the accused despite a long protracted trial in the first instance
but directed the Trial Court to conclude the trial within a period of six months if
possible, giving liberty to the accused to reagitate his case if the trial does not
conclude within six months. The fact remains that if inordinate delay takes place
in the conclusion of the trial, for no apparent fault of the accused, his right under
Article 21 kicks in and his petition for quashing the retrial ordered on account of
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the first trial ending in a discharge due to invalid sanction, may effectively be
sustained on the grounds of violation of the right to speedy trial. In such cases, it
may be impractical to direct the trial Court to conclude the trial from scratch
within six months, when the first trial itself took more than a decade to conclude.

27.  Asregards the inconvenience that pre-trail (sic: trial) examination of the
sanctioning authority may cause to senior civil servants, who are invariably the
sanctioning authority, the present global crisis due to the corona virus, has
uncovered solutions which were existing from before, but never explored. The
State is blessed with one of the best IT infrastructures existing in the country. This
Court has held in paragraph 25 of the impugned order that the sanctioning
authority is not a material witness but only a witness to a fact of procedural
fulfilment. Thus, there can be no objection from the accused to the examination
and cross examination of the sanctioning authority through the medium of video
conferencing. The sanctioning authority would not have to leave the comfort of
his home or office, and yet testify before the Trial Court about the validity of the
sanction order. No time would be wasted in travelling and no expenditure incurred
and so, in view of what has been discussed, the impracticality in implementation
of guideline (a), is negated by this Court and the prayer of the Petitioner to review
the impugned order on this ground is also rejected.

QUESTIONNO.3

28.  This question, though not based upon the contentions of the Petitioner, is
being explored by the Court on account of the perceived ramification it has. The
question is, if the present review petition is maintainable in view of section 362 of
the Cr.P.C which prohibits the review of an order passed in a criminal case once
the case has been finally disposed of. The question assumes significance as the
case before this Court was not filed for quash under section 482 Cr.P.C, but under
Article 226 of the Constitution of India.

29.  In Nazma Vs. Javed Alias Anjum, the Supreme Court was examining the
propriety of an order passed in a Criminal Miscellaneous Application by which,
the High Court had reviewed its order, disposing off a Criminal Miscellaneous
Writ Petition. The Supreme Court held ".....Once the criminal Writ Petition has
been disposed of the High Court becomes functus officio and cannot
entertain review petitions or miscellaneous applications except for carrying
out typographical or clerical errors. In the instant case, the High Court has
entertained a petition in a disposed of criminal writ petition and granted
reliefs, which is impermissible in law'"".

30.  Asperthe High Court Rules, there are only two categories of Writ Petition.

"Nazma Vs. Javed Alias Anjum - (2013) 1 SCC 376, paragraph 12 at page 380
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(1) Writ Petition (S) for service matters and (2) Writ Petition or other than service
matters, which includes writ petitions for quash of an FIR or a criminal case. Writ
Petitions are not categorised as Criminal Writ Petitions or Civil Writ Petitions
under the High Court rules and so it has to be examined if, in a Writ Petition, a
prayer to quash an FIR is amenable to review after the final order is passed, which
isnot permissible had the reliefbeen sought under S. 482 Cr.P.C.

31. A three-judge bench of the Supreme Court in Ram Kishan Fauji's case
examined, if the power of intra court appeal could be exercised in a criminal case,
where relief was sought under Article 226 instead of s. 482 Cr.P.C. No intra court
appeal was maintainable if the petition was u/s. 482 Cr.P.C. The Supreme Court
held "The conception of "criminal jurisdiction" as used in Clause 10 of the
Letters Patent is not to be construed in the narrow sense. It encompasses in its
gamut the inception and the consequence. Itis the field in respect of which the
jurisdiction is exercised, is relevant. The contention that solely because a writ
petition is filed to quash an investigation, it would have room for intra-court
appeal and if a petition is filed under inherent jurisdiction under Section 482
Cr.P.C, there would be no space for an intra-court appeal, would create an
anomalous, unacceptable and inconceivable situation'’. By analogy, the same
reasoning would apply in a writ petition praying for the quash of a criminal
proceeding. It is the content of the Writ Petition that would determine its nature. A
final order passed in a quash petition filed u/art 226 would still be the order of a
court exercising criminal jurisdiction and therefore, the bar u/s. 362 Cr.P.C would
squarely apply. Thus, this Court is of the view that the present review petition is
not maintainable and therefore, it is rejected on this ground too.

Petition dismissed

L.LL.R. [2020] M.P. 2675 (DB)
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Sheel Nagu & Mr. Justice G.S. Ahluwalia
M.Cr.C. No. 35271/2019 (Gwalior) decided on 6 March, 2020

SHAMBHU SINGH CHAUHAN ...Applicant
Vs.
STATE OF M.P. ...Non-applicant

(Alongwith M.Cr.C.No. 42189/2019)

A. Criminal Procedure Code, 1973 (2 0f 1974), Section 340 & 362 —
Recall & Review — Preliminary Enquiry — While deciding appeal in High
Court, trial Court directed to prosecute prosecution witnesses for

‘Ram Kishan Fauji Vs. State of Haryana and Ors. - (2017) 5 SCC 533, paragraph 56 at page 565
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deliberately giving false evidence — Prayer for recall of direction — Held — It
was not obligatory to conduct preliminary enquiry after giving opportunity
of hearing to applicant — Even without preliminary enquiry, Court can
initiate u/S 340 Cr.P.C. — Court after considering every aspect had formed a
prima facie opinion — Mere absence of preliminary enquiry would not vitiate
a prima facie opinion formed by Court — Case is hit by Section 362 Cr.P.C. -
Application dismissed. (Paras 22,34 & 38 t0 40)

®. QUE HIHIT Afedl, 1973 (1974 &7 2), £71%7T 340 T 362 — 19 [ordT
1T ¥q YafdeilaT — greiiie ora — Sea gt H adie fafafad fed sia
Y, RIS Al &, SR fear |ed o1 & fag Ao s =g
faarer <mared & MR fear war — e aruw o 'qg i — sififeiRa —
JAMEEH Bl YAdIS BT AW -1 & UL YRS ST19 FaTferd HAT SIS T8
o — YRS Wi & 9471 i1 <IIITer, €RT 340 T U8, & Iciid 3R¥ B AHdl & —
RIS A IS Uge], BT AR & & 9garq v/ geedr I3 [Afia 31 of — 9=
IR S & quikeafa O <ararerd gRT AT gem geear ™ gf¥d & 8 —
YHRUT UR FRT 362 &.9.6.Ugd BId] & — 3Mda @R |

B. Criminal Procedure Code, 1973 (2 0f 1974), Section 340 & 362 —
Applicability — Held — Before directing prosecution of witnesses, Court has
considered all aspects and concluded that perjury was deliberate — If Court
reopens the entire judgment, such exercise would certainly come within
ambit of Section 362 Cr.P.C., which is not permissible. (Para32)

. QUS JfHAT Afedl, 1973 (1974 &7 2), €IIRT 340 T 362 — FIIoqdl
— afifreatRa — arefror &1 sfres FRRE o @ qd, =marea 3 asf
yEqgall @l faar A foan 2 iR Frasfia fear f& waer ur fear wier sqEas
T — IfE =ArITer |Yvf fofa g=: Widr 2, Sad sriarE Fi¥ad wu 9 gri
362 .. 4. 31 yRY & Hax A 1t f& srgara 1 2|

C. Criminal Procedure Code, 1973 (2 0f 1974), Section 340 & 482 —
Delay & Laches — Held — Present application filed after about 2 years of
passing of judgment—Application suffers from delay and laches. (Para41)

T, QUS HiHAT Aledl, 1973 (1974 &7 2), €1IRT 340 T 482 — fdciqd vq
gifafaerg — aiffeiRa — adwr smdea &1 oty wiRa fed M @ @ 2
I geard U fHar T 2@ — 3nded fade ud sifafade @ aRia 2 |

Cases referred:

(2000) 6 SCC 359, (2019) 4 SCC 376,(2018) 15 SCC 316, AIR 2011
SC 1232, (2019) 11 SCC 575, (2005) 4 SCC 370, (1987) 2 SCC 109, AIR
1964 SC 703, (2001) 1 SCC 596, (1992) 3 SCC 178, (2002) 1 SCC 253,
(2017) 1 SCC 113,(2018) 11 SCC 659, (1981) 1 SCC 500.
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Anil Kumar Mishra with S.S. Rajput, for the applicants in M.Cr.C.
Nos.35271/2019 & 42189/2019.

Somnath Seth, P.P. for the non-applicant/State.
ORDER

The Order of the Court was passed by:
G.S. AHLUWALIA, J.:-By this common order, M.Cr.C.N0.42189 of 2019 filed
by S.S. Sikarwar, shall also be decided.

2. For the sake of convenience, the facts of M.Cr.C. N0.35271 0f 2019 shall
be taken into consideration.

3. These petitions under Section 482 of Cr.P.C. have been filed against the
Judgment dated 25-9-2017 passed by this Court in Criminal Appeals
No0.840/2004, 782/2004, 45/2005, 104/2005 and 609/2013 seeking the following
relief(s):-

1. It is most humbly submitted that petition filed on behalf of
the petitioner may kindly be allowed and observations and
directions made by this Hon'ble High Court particularly in para
22 and 23 may kindly be recalled in the interest of justice.

2. Any other relief which the Hon'ble High Court deems fit in
favor of the present petition according with the facts and
circumstances of the case be granted in the interest of justice.

4. The necessary facts for disposal of the present petition in short are that by
judgment and sentence dated 8-11-2004 passed by Vth A.S.J., Gwalior, in
Sessions Trial No.30/2004, Kallu, Naval Singh @ Navla, Ballu @ Balram,
Ramratan, Jaswant, Ramras were convicted for offence under Section 364A read
with Section 120B, 363 read with Section 120, 365 read with Section 120B and
under Section 13 of M.P.D.V.PK. Act whereas Dayaram was convicted by
judgment and sentence dated 18-7-2012 passed by Special Judge (MPDVPK Act)
Gwalior in Sessions Trial No. 15/2010 for offence under Sections 363,364A of
I.P.C and under Section 11/13 of MPDVPK Act.

5. All the accused persons filed Criminal Appeals which were registered as
Cr.A. No.840/2004, 782/2004, 45/2005, 104/2005 and 609/2013. All the
Criminal Appeals were decided by common Judgment dated 25-9-2017 and all
the accused persons, namely Kallu, Naval Singh @ Navla, Ballu @ Balram,
Ramratan, Jaswant, Ramras, and Dayaram were acquitted of all the charges.
However, considering the conduct of the prosecution witnesses, namely Shanti
Swaroop Sharma (P.W.2), Vijay Choudhary (P.W.3), Ajay Choudhary (P.W.4),
Jaishankar (@ Vicky (P.W.5), Atal Bihari (P.W.6), Purshottam Bajpai (P.W.7),
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Vikas @ Vijay (P.W.8) as well as S.S. Sikarwar (P.W.12), S.S. Chouhan (P.W.13),
Manoj Sharma (P.W.14) and Ramesh Dande (P.W.15), it was held that the above
mentioned prosecution witnesses have deliberately given false evidence before
the Court. Accordingly, the Trial Court was directed to initiate proceedings
against the above-mentioned witnesses for giving false evidence before the Court
oflaw.

6. Shanti Swaroop Sharma (P.W.2) filed a Special Leave to Appeal
(Cri) No.s 10103-10107/2017 which was dismissed by Supreme Court
by order dated 26-7-2019.

7. The State of Madhya Pradesh, had also filed S.L.P. (Cri) No. 9715-
9719 of 2017 which was dismissed by Supreme Court by order dated 26-7-2019.
Further a review petition was filed by the State of Madhya Pradesh, which was
registered as Review Petition (Cri) No. 45-49 of 2010 which was dismissed by
order dated 21-1-2020.

8. Similarly, Jaishankar @ Vicky (P.W.5), Vijay Choudhary (P.W.3),
Ajay Choudhary (P.W.4), Atal Bihari (P.W. 6), Purushottam Bajpai (P.W. 7)
and Vikash @ Vijay (P.W.8) had SLP (Cri) No. 10108-10112/2017 which too
was dismissed by order dated 26-7-2019.

Thus, it is clear that not only the S.L.P. as well as review petition filed
byv the State has been dismissed, but the S.L.Ps. filed by some of the persons,
against whom prosecution has been ordered, have also been dismissed.

9. However, it is submitted by the Counsel for the applicant, that
since, the S.L.P.s have been dismissed in /imine, therefore, the doctrine
of merger would not apply, and this Court can entertain the application
filed by the applicant for recall of direction for prosecution given by this Court. To
buttress his contentions, the Counsel for the applicant has relied upon the Judgment
passed by the Supreme Court in the case of Kunhayammed Vs. State of Kerala
reported in (2000) 6 SCC 359.

10. Considered the submission made by the Counsel for the applicant.

11. The applicant is one of the person, against whom prosecution has been
ordered for giving false evidence before the Court. As already pointed out, the
S.L.Ps. filed by some of the similarly situated persons like Shanti Swaroop
Sharma (P.W.2), Jaishankar @ Vicky (P.W.5), Vijay Choudhary (P.W.3), Ajay
Choudhary (P.W.4), Atal Bihari (P.W.6), Purushottam Bajpai (P.W.7) and Vikash
@ Vijay (P.W.8) have already been dismissed. Even the S.L.P. and Review filed
by the State has also been dismissed. Dismissal of review petition is indicative of
fact, that the Supreme Court did not find any error apparent on the face of record.
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The Supreme Court in the case of Khoday Distilleries Ltd. v. Sri

Mahadeshwara Sahakara Sakkare Karkhane Ltd., reported in (2019) 4 SCC 376
has held as under : -

""26. From a cumulative reading of the various judgments, we
sum up the legal position as under:

26.1. The conclusions rendered by the three-Judge Bench of
this Court in Kunhayammed and summed up in para 44 are
affirmed and reiterated.

26.2. We reiterate the conclusions relevant for these cases as
under: (Kunhayammed case, SCC p. 384)

"(iv) An order refusing special leave to appeal may be a non-
speaking order or a speaking one. In either case it does not
attract the doctrine of merger. An order refusing special leave to
appeal does not stand substituted in place of the order under
challenge. All that it means is that the Court was not inclined to
exercise its discretion so as to allow the appeal being filed.

(v) If the order refusing leave to appeal is a speaking order
i.e. gives reasons for refusing the grant of leave, then the order
has two implications. Firstly, the statement of law contained in
the order is a declaration of law by the Supreme Court within the
meaning of Article 141 of the Constitution. Secondly, other than
the declaration of law, whatever is stated in the order are the
findings recorded by the Supreme Court which would bind the
parties thereto and also the court, tribunal or authority in any
proceedings subsequent thereto by way of judicial discipline,
the Supreme Court being the Apex Court of the country. But,
this does not amount to saying that the order of the court,
tribunal or authority below has stood merged in the order of the
Supreme Court rejecting the special leave petition or that the
order of the Supreme Court is the only order binding as res
judicata in subsequent proceedings between the parties.

(vi) Once leave to appeal has been granted and appellate
jurisdiction of the Supreme Court has been invoked the order
passed in appeal would attract the doctrine of merger; the order
may be of reversal, modification or merely affirmation.

(vii) On an appeal having been preferred or a petition
seeking leave to appeal having been converted into an appeal
before the Supreme Court the jurisdiction of the High Court to
entertain a review petition is lost thereafter as provided by sub-
rule (1) of Order47 Rule 1 CPC."
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26.3. Once we hold that the law laid down in Kunhayammed
is to be followed, it will not make any difference whether the
review petition was filed before the filing of special leave
petition or was filed after the dismissal of special leave petition.
Such asituation is covered in para 37 of Kunhayammed case."

13. Itis submitted by the Counsel for the applicant, that he has not filed S.L.P.
against the judgment passed by this Court in Cr.A. No.840 of 2004. Accordingly,
the applicant is heard on merits.

14. It is submitted by the Counsel for the applicant that he has filed the

present application for recall of the directions given by this Court in para 22 and
23 of Judgment dated 25-9-2017 passed in Cr.A. No. 840 of 2004.

15. Section 362 of Cr.P.C. reads as under :

""362. Court not to alter judgment.— Save as otherwise
provided by this Code or by any other law for the time
being in force, no Court, when it has signed its judgment
or final order disposing of a case, shall alter or review the
same except to correct a clerical or arithmetical error."

16. In view of the bar contained under Section 362 of Cr.P.C., this Court
cannot review its own order except to correct a clerical or arithmetical error.

17. The Supreme Court in the case of Mohd. Zakir vs. Shabana, reported in
(2018) 15 SCC 316 has held as under :-

""3. The High Court should not have exercised the power under
Section 362 CrPC for a correction on merits. However patently
erroneous the earlier order be, it can only be corrected in the
process known to law and not under Section 362 CrPC. The
whole purpose of Section 362 CrPC is only to correct a clerical
or arithmetical error. What the High Court sought to do in the
impugned order is not to correct a clerical or arithmetical error;
it sought to rehear the matter on merits, since, according to the
learned Judge, the earlier order was patently erroneous. That is
impermissible under law. Accordingly, we set aside the
impugned order dated 28-4-2017."

18. However, it is submitted by the Counsel for the applicant, that the
applicant has not sought review of Judgment dated 25-9-2017, but has sought
recall of the observations and directions given in para 22 and 23 of the Judgment.

19. Considered the submissions made by the Counsel for the applicant.

20. There is a difference between review and recall.
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21. The Supreme Court in the case of Vishnu Agarwal Vs. State of U.P. And
anotherreportedin AIR 2011 SC 1232 has held as under :

""8. In our opinion, Section 362 cannot be considered in a rigid
and over-technical manner to defeat the ends of justice. As
Brahaspati has observed :

"Kevalam Shastram Ashritya Na Kartavyo Vinirnayah Yuktiheeney
Vichare Tu Dharmahaani Prajayate"

which means:

"The Court should not give its decision based only on the
letter of the law.

""For, if the decision is wholly unreasonable, injustice will
follow.

9.Apart from the above, we are of the opinion that the
application filed by the respondent was an application for recall
of the Order dated 2.9.2003 and not for review. In Asit Kumar v.
State of West Bengal and Ors., 2009 (1) SCR 469 : (AIR 2009
SC (Supp) 282), this Court made a distinction between a recall
and review which is as under:-

"There is a distinction between.....a review petition and a recall
petition. While in a review petition, the Court considers on
merits whether there is an error apparent on the face of the
record, in a recall petition the Court does not go into the merits
but simply recalls an order which was passed without giving an
opportunity of hearing to an affected party. We are treating this
petition under Article 32 as a recall petition because the order
passed in the decision in All Bengal Licensees Association v.
Raghabendra Singh and Ors. [2007 (11) SCC 374] : (AIR 2007
SC 1386) cancelling certain licences was passed without giving
opportunity of hearing to the persons who had been granted
licences."

22. In the present application, the applicant has sought recall of observations
and directions given in para 22 and 23 of the judgment by which the prosecution of
the witnesses as well as the applicant and other persons has been ordered.

23. The moot question for consideration is that whether the application filed
by the applicant is maintainable in the light of Section 362 of Cr.P.C. or not?

24. It is the case of the applicant, that since, it is a well established principle
of law that no stricture or remark should be passed against any person, without
affording any opportunity of hearing, and since, no opportunity of hearing was
given to the applicant, before directing for his prosecution, therefore, the
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observations as well as the direction given in para 22 and 23 of the Judgment may
be recalled. To buttress his contentions, the Counsel for the applicant has relied
upon the judgments passed by the Supreme Court in the case of State Govt. of NCT
of Delhi Vs. Pankaj Choudhary, reported in (2019) 11 SCC 575. Igbal Singh
Marwah and another Vs. Meenakshi Marwah and another, reported in (2005) 4
SCC 370, S.K. Viwambaran Vs. E. Koyakunju and others reported in (1987) 2
SCC 109, State of U.P. Vs. Mohd. Naim reported in AIR 1964 SC 703, Manish
Dixit and others Vs. State of Rajasthan reported in (2001) 1 SCC 596.

25. Considered the submissions.
26. Section 340 of Cr.P.C. reads as under :

"'340. Procedure in cases mentioned in Section 195 .—(1)
When, upon an application made to it in this behalf or otherwise,
any Court is of opinion that it is expedient in the interests of
justice that an inquiry should be made into any offence referred
to in clause () of sub-section (1) of Section 195, which appears
to have been committed in or in relation to a proceeding in that
Court or, as the case may be, in respect of a document produced
or given in evidence in a proceeding in that Court, such Court
may, after such preliminary inquiry, if any, as it thinks
necessary,—

(a) record a finding to that effect;
(b) make a complaint thereof in writing;
(c) sendittoaMagistrate of the first class having jurisdiction;

(d) take sufficient security for the appearance of the accused
before such Magistrate, or if the alleged offence is non-bailable
and the Court thinks it necessary so to do, send the accused in
custody to such Magistrate; and

(e) bind over any person to appear and give evidence before
such Magistrate.

(2) The power conferred on a Court by sub-section (1) in
respect of an offence may, in any case where that Court has
neither made a complaint under sub-section (1) in respect of that
offence nor rejected an application for the making of such
complaint, be exercised by the Court to which such former
Court is subordinate within the meaning of sub-section (4) of
Section 195.

(3) Acomplaint made under this section shall be signed,—

(a) where the Court making the complaint is a High Court, by
such officer of the Court as the Court may appoint;
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27.

(b) 1inany other case, by the presiding officer of the Court l[or
by such officer

(4) In this section, "Court" has the same meaning as
in Section 195."

reported in (1992) 3 SCC 178 has held as under :-

"'35. In this context, reference may be made to Section 340 of the
Code of Criminal Procedure under Chapter XXVI under the
heading "Provisions as to Offences Affecting the Administration
of Justice". This section confers an inherent power on a court to
make a complaint in respect of an offence committed in or in
relation to a proceeding in that court, or as the case may be, in
respect of a document produced or given in evidence in a
proceeding in that court, if that court is of opinion that it is
expedient in the interest of justice that an enquiry should be
made into an offence referred to in clause (b) of sub-section (1)
of Section 195 and authorises such court to hold preliminary
enquiry as it thinks necessary and then make a complaint
thereof in writing after recording a finding to that effect as
contemplated under sub-section (1) of Section 340. The words
"in or in relation to a proceeding in that court” show that the
court which can take action under this section is only the court
operating within the definition of Section 195(3) before which
or in relation to whose proceeding the offence has been
committed. There is a word of caution inbuilt in that provision
itself that the action to be taken should be expedient in the
interest of justice. Therefore, it is incumbent that the power
given by Section 340 of the Code should be used with utmost
care and after due consideration. The scope of Section 340(1)
which corresponds to Section 476(1) of the old Code was
examined by this Court in K. Karunakaran v. T.V. Eachara
Warrier and in that decision, it has observed: (SCC pp. 25 and
26, paras 21 and 26)

"At an enquiry held by the Court under Section 340(1), CrPC,
irrespective of the result of the main case, the only question is
whether a prima facie case is made out which, if unrebutted,
may have a reasonable likelihood to establish the specified
offence and whether it is also expedient in the interest of justice
to take such action.

The two per-conditions are that the materials produced
before the High Court make out a prima facie case for a
complaint and secondly that it is expedient in the interest of
justice to permit the prosecution under Section 193 IPC."

2683

The Supreme Court in the case of K.T.M.S. Mohd. Vs. Union of India
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36. The above provisions of Section 340 of the Code of
Criminal Procedure are alluded only for the purpose of showing
that necessary care and caution are to be taken before initiating a
criminal proceeding for perjury against the deponent of
contradictory statements in a judicial proceeding."

28. The Supreme Court in the case of Pankaj Chaudhary (Supra) has held as
under :-

"'49, There are two preconditions for initiating proceedings
under Section 340 CrPC:

(/) materials produced before the court must make out a prima
facie case for a complaint for the purpose of inquiry into an
offence referred to in clause (b)(i) of sub-section (1) of Section
195 CrPC, and

(if) it is expedient in the interests of justice that an inquiry
should be made into the alleged offence.

50. Observing that the court has to be satisfied as to the prima
facie case for a complaint for the purpose of inquiry into an
offence under Section 195(1)(b) CrPC, this Court in Amarsang
Nathaji v. Hardik Harshadbhai Patel held as under: (SCC pp.
117-18, paras 6-8)

"6. The mere fact that a person has made a contradictory
statement in a judicial proceeding is not by itself always
sufficient to justify a prosecution under Sections 199 and 200 of
the Penal Code, 1860 (45 of 1860) (hereinafter referred to as
"IPC"); but it must be shown that the defendant has intentionally
given a false statement at any stage of the judicial proceedings
or fabricated false evidence for the purpose of using the same at
any stage of the judicial proceedings. Even after the above
position has emerged also, still the court has to form an opinion
that it is expedient in the interests of justice to initiate an inquiry
into the offences of false evidence and offences against public
justice and more specifically referred to in Section 340(1) CrPC,
having regard to the overall factual matrix as well as the probable
consequences of such a prosecution. (See K.7.M.S. Mohd. v.
Union of India.) The court must be satisfied that such an inquiry
is required in the interests of justice and appropriate in the facts
of'the case.

7. In the process of formation of opinion by the court that it is
expedient in the interests of justice that an inquiry should be
made into, the requirement should only be to have a prima facie
satisfaction of the offence which appears to have been
committed. It is open to the court to hold a preliminary inquiry
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though it is not mandatory. In case, the court is otherwise in a
position to form such an opinion, that it appears to the court that
an offence as referred to under Section 340 CrPC has been
committed, the court may dispense with the preliminary inquiry.
Even after forming an opinion as to the offence which appears to
have been committed also, it is not mandatory that a complaint
should be filed as a matter of course. (See Pritish v. State of
Maharashtra)

8. Inlgbal Singh Marwah v. Meenakshi Marwah, a Constitution
Bench of this Court has gone into the scope of Section 340 CrPC.
Para 23 deals with the relevant consideration: (SCC pp. 386-87)

'23. In view of the language used in Section 340 CrPC the court is
not bound to make a complaint regarding commission of an
offence referred to in Section 195(1)(b), as the section is
conditioned by the words "court is of opinion that it is expedient
in the interests of justice". This shows that such a course will be
adopted only if the interest of justice requires and not in every
case. Before filing of the complaint, the court may hold a
preliminary enquiry and record a finding to the effect that it is
expedient in the interests of justice that enquiry should .be made
into any of the offences referred to in Section 195(1)(b). This
expediency will normally be judged by the court by weighing
not the magnitude of injury suffered by the person affected by
such forgery or forged document, but having regard to the effect
or impact, such commission of offence has upon administration
of justice. It is possible that such forged document or forgery
may cause a very serious or substantial injury to a person in the
sense that it may deprive him of a very valuable property or
status or the like, but such document may be just a piece of
evidence produced or given in evidence in court, where
voluminous evidence may have been adduced and the effect of
such piece of evidence on the broad concept of administration of
justice may be minimal. In such circumstances, the court may
not consider it expedient in the interest of justice to make a
complaint.'"

The same principle was reiterated in Chintamani Malviya v.
High Court of M.P.

51. It has been consistently held by this Court that prosecution
for perjury be sanctioned by the courts only in those cases where
perjury appears to be deliberate and that prosecution ought to be
ordered where it would be expedient in the interest of justice to
punish the delinquent and not merely because there is some
inaccuracy in the statement. In Chajoo Ram v. Radhey Shyam,
this Court held as under: (SCC pp. 779-80, para 7)
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"7. The prosecution for perjury should be sanctioned by courts
only in those cases where the perjury appears to be deliberate
and conscious and the conviction is reasonably probable or
likely. No doubt giving of false evidence and filing false
affidavits is an evil which must be effectively curbed with a
strong hand but to start prosecution for perjury too readily and
too frequently without due care and caution and on inconclusive
and doubtful material defeats its very purpose. Prosecution
should be ordered when it is considered expedient in the
interests of justice to punish the delinquent and not merely
because there is some inaccuracy in the statement which may be
innocent or immaterial. There must be prima facie case of
deliberate falsehood on a matter of substance and the court
should be satisfied that there is reasonable foundation for the
charge. In the present case we do not think the material brought
to our notice was sufficiently adequate to justify the conclusion
that it is expedient in the interests of justice to file a complaint.
The approach of the High Court seems somewhat mechanical
and superficial: it does not reflect the requisite judicial
deliberation.. "

29 Thus, it is clear that before taking action under Section 340 of Cr.P.C., the
Courtisrequired to see as to whether :-

(i) materials produced before the court makes out a prima facie
case for a complaint for the purpose of inquiry into an offence
referred to in clause (b)(i) of sub-section (1) of Section 195
CrPC,and

(ii) it is expedient in the interests of justice that an inquiry
should be made into the alleged offence.

30. Both the ingredients have been considered by this Court while
passing Judgment dated 29-5-2017.

31. This Court in its Judgment dated 25-9-2017 has observed as under :-

(22) In the present case, as already held by this Court, the sole
intention on the part of Vijay Choudhary (P.W.3) appears to be to
grab the land of the appellant Jaswant, Ramratan and Ramras
therefore, a false story of kidnapping of Jaishanker @ Vicky was
cooked up. The police has also not discharged its duty honestly.
It appears that the investigating officers were hand in glove with
Vijay Choudhary (P.W.3). Right from day one, the police had
confined its investigation on the statements of Vijay Choudhary
(P.W.3) and his family members. In spite of the fact, that in the
F.LR. itself, it was clear that Girraj Chourasia is alleged to have
seen the incident of Kidnapping, but even then the police did not
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care to examine Girraj Chourasia. Even the investigating officer
Manoj Mishra (P.W.14) has not given explanation for not
recording the statement of Girraj Chourasia. Even no attempt
was made to find out Girraj Chourasia. Thereafter, knowing
fully well that Shanti Swaroop Sharma (P.W.2) is not the eye
witness, inspite of that, the spot map Ex. P.8 was prepared on his
instructions, although the area of incident is undisputedly a
densely populated area. Even the police did not obtain the
signatures of any other witness on the spot map Ex. P.§, and no
explanation has been offered by the prosecution for not
obtaining the signatures of any witness on the spot map Ex. P.8.
Further, when Ajay Choudhary (P.W.4) handed over the letter
Ex. P.9 to the police on 2-12-2003, he was not interrogated by
the police as to how he got the letter. Ajay Choudhary (P.W.4)
has admitted that he did not inform the police that Kallu and
Navla have delivered the Letter Ex. P.9. Even the police did not
try to apprehend the person, to whom the amount of ransom was
to be given. No trap was laid. It is admitted by the witnesses, that
the police party was regularly visiting the house of Vijay
Choudhary (P.W.3) but inspite of that, neither Vijay Choudhary
(P.W.3) informed the police that Kallu and Navla would come to
receive the amount of ransom, nor the police took any steps in
this regard. Further there is nothing on record to show that how
Manoj Mishra (P.W.14) came to know that Jaswant and Ramras
are hiding in he forest. Nothing has been mentioned that
whether any police party had gone to arrest the appellants
Jaswant and Ramras or whether Manoj Mishra (P.W. 14), went
to arrest the appellants Jaswant and Ramras, all alone. An
attempt was also made by Manoj Mishra (P.W.14) to show that
Jaswant and Ramras were staying in Forest by showing the
seizure of some utensils and kerosene oil and one piece of
chappati. The names of Jaswant, Ramras, Ballu and Dayaram
were already disclosed in the F.I.R., but still, nothing has been
disclosed by the prosecution, as to what actions were taken by
the investigating officer to arrest Jaswant, Ramras and Ballu.
There is nothing on record to show that from the date of
Kidnapping till the date of arrest, whether any search was made
in the houses of Jaswant, Ramras and Ballu or not? Further the
intentions of police personals also appear to be doubtful. Vijay
Choudhary (P.W.3) had given an affidavit on 1-3-2004 that he is
the owner of the amount recovered from the appellants.
Although Vijay Choudhary (P.W.3) has denied the suggestion in
para 33 of his cross examination that he had given the affidavit
as the police personals were trying to usurp the amount, but also
admitted that he had also heard that two police personals were
placed under suspension. However, he denied the suggestion
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that those police personals were placed under suspension as
they were trying to grab the amount. The affidavit was given by
Vijay Choudhary (P.W.2) on 1-3-2004 whereas according to the
prosecution case, the appellant Jaswant and Ramras were
arrested on 28-2-2004 and the amount of Rs. 4,45,000 was
seized from their possession i.e., just one day prior to
submission of affidavit by Vijay Choudhary (P.W.3). Kallu was
arrested on 2-3-2004 and an amount of Rs. 1,00,000 was seized.
Vijay Choudhary (P.W.3) had given the affidavit on 1-3-2004
and from the evidence of Ramesh Dande (P.W.15) it is clear that
he was given the investigation on 1-3-2004, although the reason
assigned by this witness is that Manoj Mishra (P.W.14) had gone
on leave because of death of his father. Thus, it is clear that the
investigation was done by different investigating officers. Thus,
the role of the investigating officers also doesnot appear to be
very convincing. The investigating Officer Manoj Mishra
(P.W.14) did not examine any witness and did not offer any
explanation for not doing the same. Even the prosecution did not
examine any independent witness although the same were cited
as witness. Even one Girraj Chourasia was also cited as a
witness, but he was given up. When the appellant Dayaram was
being tried, once again Girraj Chourasia was cited as a witness,
but he was not examined. Thus, this Court is of the view that it is
not a case of faulty investigation but it appears to be a case of
tainted investigation done deliberately, with an intention to
falsely implicate the appellants, at the instance of Vijay
Choudhary (P.W.3) and others.

The Supreme Court in the case of Dayal Singh and others Vs. State of
Uttaranchal reported in AIR 2012 SC 3046 has held as under:-

""16.The Investigating Officer, as well as the doctor
who are dealing with the investigation of a criminal case, are
obliged to act in accordance with the police manual and the
known canons of medical practice, respectively. They are both
obliged to be diligent, truthful and fair in their approach and
investigation. A default or breach of duty, intentionally or
otherwise, can sometimes prove fatal to the case of the
prosecution. An Investigating Officer is completely responsible
and answerable for the manner and methodology adopted in
completing his investigation. Where the default and omission is
so flagrant that it speaks volumes of a deliberate act or such
irresponsible attitude of investigation, no court can afford to
overlook it, whether it did or did not cause prejudice to the case
ofthe prosecution......... "

(Underline supplied)
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32. Thus, before directing the prosecution of the witnesses for giving false
evidence before the Court, this Court has considered in detail and has come to a
conclusion that the perjury appears to be deliberate. Furthermore, if this Court
reopens the entire judgment in order to find out as to whether the above-
mentioned two ingredients were taken into consideration or not, then certainly
that exercise would come within the ambit of Section 362 of Cr.P.C. which is not
permissible.

33.  Now, the only question which requires consideration is that whether it was
obligatory on the part of the Court to hold a preliminary enquiry before directing
prosecution for giving false evidence before the Court or not and whether an
opportunity of hearing was required to be given to the applicant or not?

34. By proceeding under Section 340 of Cr.P.C., a Court does not record the
guilt of an accused, but it is merely of a prima facie opinion that it is expedient in
the interests of justice that an inquiry should be made into the alleged offence.
Therefore, where a Court is otherwise in a position to form an opinion regarding
making of complaint, then the Court may dispense with the preliminary inquiry.
Therefore, mere absence of any preliminary enquiry would not vitiate a prima
facie opinion formed by this Court.

35. A three Judge Bench of the Supreme Court in the case of Pritish
Vs. State of Maharashtra, reported in (2002) 1 SCC 253 has held as
under :-

""18. We are unable to agree with the said view of the learned
Single Judge as the same was taken under the impression that a
decision to order inquiry into the offence itself would prima
facie amount to holding him, if not guilty, very near to a finding
of his guilt. We have pointed out earlier that the purpose of
conducting preliminary inquiry is not for that purpose at all. The
would-be accused is not necessary for the court to decide the
question of expediency in the interest of justice that an inquiry
should be held. We have come across decisions of some other
High Courts which held the view that the persons against whom
proceedings were instituted have no such right to participate in
the preliminary inquiry (vide M. Muthuswamy v. Special Police
Establishment)..'

36.  The Supreme Court in the case of Amarsang Nathaji Vs. Hardik
Harshadbhai Patel repored in (2017) 1 SCC 113 has held as under :-

7. In the process of formation of opinion by the court that it is
expedient in the interests of justice that an inquiry should be
made into, the requirement should only be to have a prima facie
satisfaction of the offence which appears to have been
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committed. It is open to the court to hold a preliminary inquiry
though it is not mandatory. In case, the court is otherwise in a
position to form such an opinion, that it appears to the court that
an offence as referred to under Section 340 CrPC has been
committed, the court may dispense with the preliminary
inquiry. Even after forming an opinion as to the offence which
appears to have been committed also, it is not mandatory that a
complaint should be filed as amatter of course. (See Pritish
v. State of Maharashtra)”

37. The Supreme Court in the case of State of Goa vs. Jose Maria Albert
Vales, reported in (2018) 11 SCC 659 has held as under :

""31. It is no longer res integra that the preliminary enquiry, as
comprehended in Section 340, is not obligatory to be
undertaken by the court before taking the initiatives as
contained in clauses (a) to (e) while invoking its powers
thereunder. Section 341 provides for an appeal against an order
either refusing to make a complaint or making a complaint
under Section 340, whereupon the superior court may direct the
making of the complaint or withdrawal thereof, as the case may
be. Section 343 delineates the procedure to be adopted by the
Magistrate taking cognizance. This provision being of determinative
significance is quoted hereinbelow:

""343. Procedure of Magistrate taking cognizance. — (1) A
Magistrate to whom a complaint is made under Section 340 or
Section 341 shall, notwithstanding anything contained in
Chapter XV, proceed, as far as may be, to deal with the case as if
it were instituted on a police report.

(2) Where it is brought to the notice of such Magistrate, or of any

other Magistrate to whom the case may have been transferred,

that an appeal is pending against the decision arrived at in the

judicial proceeding out of which the matter has arisen, he may, if

he thinks fit, at any stage, adjourn the hearing of the case until such

appeal is decided."”

(Underline supplied)

38. Thus, even without holding a preliminary enquiry, a Court can take
initiatives as contained in Clauses(a) to (e) of Section 340(1) of Cr.P.C.

39. In the present case, this Court after considering each and every
aspect of the matter in detail, had formed a prima facie opinion that it is
expedient in the interests of justice that an inquiry should be made into any
offence referred to in Section 195(b)(i) of Cr.P.C. i.e., prosecution of the persons
mentioned in para 23 of the judgment, for giving false evidence before the Court.
Therefore, this Court is of the considered opinion, that it was not obligatory to
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conduct a preliminary enquiry after giving an opportunity of hearing to the
applicant. Therefore, it is held that the present case is hit by Section 362 of Cr.P.C.

40. The Supreme Court in the case of Sooraj Devi v. Pyare Lal, reported in
(1981) 1 SCC 500 has held as under :-

"S. The appellant points out that he invoked the inherent
power of the High Court saved by Section 482 of the Code and
that notwithstanding the prohibition imposed by Section 362
the High Court had power to grant relief. Now it is well settled
that the inherent power of the court cannot be exercised for
doing that which is specifically prohibited by the Code
(Sankatha Singh v. State of U.P,). It is true that the prohibition
in Section 362 against the court altering or reviewing its
judgment is subject to what is "otherwise provided by this
Court or by any other law for the time being in force". Those
words, however, refer to those provisions only where the court
has been expressly authorised by the Code or other law to alter
or review its judgment. The inherent power of the court is not
contemplated by the saving provision contained in Section
362 and, therefore, the attempt to invoke that power can be of
noavail."

41. Further, this petition was filed on 20-8-2019 i.e., after near about 2 years
of passing of judgment dated 25-9-2017. Thus, this petition also suffers from
delay and laches, as well as the S.L.P.s filed by the similarly situated witnesses
have also been dismissed by the Supreme Court.

42. Accordingly, this petition fails and is hereby Dismissed.
43. M.Cr.C.No.42189 of 2019 filed by S.S.Sikarwar is also Dismissed.
Application dismissed

LL.R. [2020] M.P. 2691
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Anand Pathak
M.Cr.C. No. 22615/2020 (Gwalior) decided on 08 October 2020

SUNITAGANDHARVA (SMT.) ...Applicant
Vs.
STATE OF M.P. & anr. ...Non-applicants

A. Penal Code (45 of 1860), Sections 363, 366-A & 376, Scheduled
Castes and Scheduled Tribes (Prevention of Atrocities) Act (33 of 1989), Section
3(1)(w)(ii) & 14-A(2), Protection of Children from Sexual Offences Act (32 of
2012), (POCSO) Section 3/4 and Criminal Procedure Code, 1973 (2 of 1974),
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Section 439(2) — Cancellation of Bail — Grounds — Repetition of offence after
grant of Bail — Held — For repetition of offence, investigation is going on —
Victim not living with her parents and living at One Stop Centre and her
statements are not implicative — Accused trying to come out of his stigmatic
past by complying other bail conditions and performing community service
as reformatory measure, thus relegating him to jail would not serve the cause
of justice — No case of cancellation of bail made out — Liberty granted to
renew the prayer if any embarrassment/prejudice caused by accused in
future—Application disposed. (Paras 79 to 82)

®. qUs #iedl (1860 &7 45), &IRIV 363, 366—A d 376, Jqygfad
aifa siv sgyfaa wonfa (rcgrare faren) sfefas (1989 @1 33), €I*T
3(1)w)@ii) a 14—A(2), & srgvrer’ & qra®sl ST AdYEor ST (2012 BT
32), (glal) €77 3 /4 VT US HiHAT Gledl, 1973 (1974 &7 2), €T 439(2) —
THIIT &1 NGIBYU — JTEIR — GAITd Y&I &4 W1 & Yearq 37uvrET &l
gavrgfea — afafatRa — e @) gRigfed 2 sawor 9« w1 @ — difsa
IHD AAT—Iar & A1 21 I8 W@l © 3R a9 Wiy <X A W8 I © a1 4D
ST ATAST R dlel A8l © — ANYTd, D beifdbd AdId A q1eR Fdad B
forg ST @) 3= Tral @ IJUTA Ud YHURIHS SURT & ©U H e
AT & HUIGT §RT YA $R 1 ©, 31d: U Sldl AN S 4 <A agd ared
el BT — SHIFd & YG&®RUT bl blg YHROT Tl g1 — Aiasy # I afrgaa
ST Iy ddhe /Yfdhe yqrd S1ka far srar @ a9 grefar adiega s:4 a1
A AT UG &Y T8 — I fFR1ad |

B. Criminal Procedure Code, 1973 (2 of 1974), Section 439(2) and
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act (33 of
1989), Section 14-A(2) — Cancellation of Bail — Maintainability — Held — Order
granting bail in an appeal u/S 14-A(2) can be recalled in a fit case —
Application for cancellation of bail u/S 439(2) CrPC by complainant/
aggrieved party is maintainable before the High Court which passed the
order. (Para33)

. QUS HlHIT Hiedl, 1973 (1974 &1 2). &IRT 439(2) va Sigygfad
aifa siv sgyfaa wonfa (Frgrar farvn) e (1989 &1 33), €RT
14-A (2) — THITT BT ¥I§THYT — gryvflyar — afafaeaiRa — arT 14-A(2)
@ 3favia ardiel § SHIF USTH &A@ AT B, TP Sfad IHIor 7, aras ferar
SIT g&HdT 8 — IRATd) / Aafdd vaadR gRT €RT 439(2) .98, @ 3iava SH=a
P IGEHIVT =g AMAEA Sod AR, o ey aiRa fHar o0, @ |wed
il 2 |

C. Criminal Procedure Code, 1973 (2 of 1974), Section 439(2) and
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act (33 of
1989), Section 14-A(2) — Principle of Estoppel — Held — Since accused takes
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benefit of bail u/S 439 before Trial Court/S