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Civil Procedure Code (5 of 1908), Section 60 — See — Constitution —

Article 226 [Nirmal Singh Vs. State Bank of India] N N |
Rifaer giaar |iedr (1908 &7 5), €177 60 — @ — HIAETT — =0T 226
(e e fa. e 9@ 3ifw sfea) L1

Constitution — Article 14 & 21 — See — Labour Laws (Amendment) and
Miscellaneous Provisions Act, M.P. 2002 [State of M.P. Vs. M.P. Transport
Workers Fedn.] (SCO)...1047

GIaeT — sIqe0T 14 9 21 — <@ — ¥ [QfRT (Genier) sk gaiof
Sueer JfSf9, 7.9, 2002 (A.9. <4 {3, ga.dl. giuld 9o d BeieM)

(SC)...1047

Constitution — Article 21 — See — Criminal Procedure Code, 1973,
Section 438 [Balveer Singh Bundela Vs. State of M.P.] ...1216
AT — 31787 21 — 7@ — TUS HiHAT Wiadl, 1973, &II%T 438 (§AdR

g o fa. 7.9, 71s3) ...1216
Constitution —Article 21 & 39-A—See— Penal Code, 1860, Sections 302,
363,366,376(2)(f) & 377 | Anokhilal Vs. State of M.P.] (SC)...1011
HIAETT — 37787 21 T 39—V — 7W — TUS Wiedl, 1860, EIRTY 302,

363, 366, 376(2)(f) @ 377 (3T fa. 7.9, I<9) (SC)...1011

Constitution— Article 226 — Contractual Matters — Scope & Jurisdiction
— Held — Apex Court concluded that interference in contractual matters
depends upon prevailing circumstances — There is no absolute bar to exercise
jurisdiction under Article 226 in contractual matters — Jurisdiction to
interfere is discretion of Court which depends upon facts of each case. [Sky Power
Southeast Solar India Pvt. Ltd., New Delhi (M/s) Vs. M.P. Power Management
Co.Ltd.] (DB)...1128

WiaErT — sg=8T 226 — Wlderci®d e — ifta a sifereifear -
afifeiRa — waf=a =marea 3 frssffa fear fe Gfagrare avet # ey,
gaar yRRefal o AR dvar @ — dfdgrars arrdl 3 sge8T 226 @ Jiddid
IAHIRTT & 9FIT 2g Yol Ioi4 L1 8 — SEY g AABIRGT, ATATI BT
faafter 2 o f& yd®d gy @ deal R fAHR oxar 21 (erg ulfaR
IS ¥e Aie} sfear ur. fa., =g qgehl (1) fa. o). ufar d4smi=< &. fa1)

(DB)...1128

Constitution — Article 226 — Habeas Corpus — Custody of Minor Son —
Held — Apart from custody, welfare of the minor child has to be considered —
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Wife (petitioner) left the matrimonial house leaving her minor child of 17
yrs. old in company of sister of her friend, which does not amount to
abandoning the child — Petitioner returned immediately after receiving
information that her husband has consumed some poisonous substance —She
being the natural guardian, is the best person to look after the child —
Custody of minor child handed over to petitioner — Petition disposed.
[Roshni @ Roshan (Smt.) Vs. State of M.P.| ...1085

HIAETT — 3Ig=8T 226 — 3T YA IBYT — JYTCATT GF BT Hfover —
affeiRa — JIfFfREAT @ 3rerar, JYTTT s & Hedrol B faar § forar
SIET A1fey — gl (Ar) 3 S9a 1% adfa IyT<ad 9 i S9a 713 31
989 @ 91T BISHY < FaT BiST ol fh 91e® @ uRE@rT &) sife § a1 )
AT — AT, I8 A1 UTd 8I1 & Ugad [ S¥a ufd = fada usret &1 yre=
forar 2, gRa <) off — a7 Fufife Gees 819 @ A1 9Td® B SWHTA 2]
A9 3! Afdd 8 — AT Bl TG dTdd B IFRer @il 18 — Arfasr
I a | (Rerh Sw JeE (shed)) fa. 7.y, wre) ...1085

Constitution — Article 226 — Habeas Corpus — Scope — Custody of Minor
Child — Held — In a petition of Habeas Corpus, it was incumbent upon Court
to decide the question of custody of the child — Personal allegations made
against each other by the petitioner and respondents are not being taken into
consideration because they are beyond the scope of Habeas Corpus petition.
[Roshni @ Roshan (Smt.) Vs. State of M..P.] ...1085

HIAETT — o80T 226 — 3T YIEAIBYOT — FICT — JYTATI TAD BT
3ifver — affeiRa — 9§ gyuefiazor &) aifaer ¥, =marea & forg arae a1
IfReAT @ ywa & fafi¥=a &= smavas o — Il vd ggeftror grr ue
T @ faweg fHd T afeara sl @ faar & 7 Y forar o v @ wfe
g 9§ yaaefiaxor aifaer & enfta & w 2 | ([P Sw e (sfiwd)) fa. 9.
) ...1085

Constitution — Article 226 — Termination of Contract — Grounds — Held
— Petitioner invested about 350 Crores in project, the unit is ready for
commissioning and only some statutory sanctions are required — Period to
commission the project was 24 months from date of PPA but contract was
terminated even before expiry of outer limit of 24 months — Termination
of contract is wholly unjustified and arbitrary — Plea of alternative remedy
has no merits — Impugned order quashed — Petition allowed. [Sky Power
Southeast Solar India Pvt. Ltd., New Delhi (M/s) Vs. M.P. Power Management
Co.Ltd.] (DB)...1128

WIaErT — 3ge8T 226 — WlAsT &1 g awrT — e — AfEiRa —
AT ¥ gRATSHT § THT 350 RIS BT P fhar, S1E Brafder g AR 2
TAT bdd BB SILAT AoRAT AUed @ — IRAISHT & Srafeer & forg srafey,
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1 v &) fafr | 24 9w off wig |iasT &1 24 A18 @1 9188 1 W= B9 @ qd
B wdauH fear & — "@iaer &1 waws gofa: s=arqel ve 9T @ —
Jafous IUAR @& 3Ifard H &Is Uikiy 81 — & fia anaer e —
ATFIDHT AR | (P13 UTaR AISUSIC Alex sfSAar Ut for., =g qgell (A.) fa. vl
UfaR Feni &, fi1) (DB)...1128

Constitution— Article 226 and Civil Procedure Code (5 of 1908), Section
60 — Re-payment of Loan — Attachment of Pension Account — Pension account
of petitioner attached by Bank for repayment of loan — Held — Petitioner and
his family members cheated various banks and obtained loan by playing
fraud and has not repaid the loan amount — He who seeks equity must do
equity — Conduct of petitioner disentitles him for equitable relief under
Article 226 of Constitution — Petition dismissed. [Nirmal Singh Vs. State
Bank of India] LLFI

wiaerT — S8 226 va Rifda gi%ar dledr (1908 T 5), &1RT 60 —
U HI gladery — Y9 @rd @l gl - &0 & UfdHI™ Bg 9@
FRI AT & UTH ©Td B Hbl — aifrfreRa — It U9 S YRAR & Gl
3 fafr=T §o ® WTer Bl (BT GT BUC HYS T AT BT Td FoT IR
&1 yfedqra 18 far 2 — o araT arear @ S48 WY arer s anfag — ard
BT ARV, S GiAE & Jg=8<T 226 @ iavia ATyl AT & &6 4 dfua
&l ? — arfaser @i | (et Rie fa. & 9 sifw gfsan) S| |

Constitution — Article 226 and Contract Act (9 of 1872), Section 23 —
Jurisdiction of Court—Held —There is a valid contract between parties where
they agreed to submit suits or legal actions to Courts at Nagpur — Even
though a part of cause of action has arisen within jurisdiction of this Court,
lis would be amenable to jurisdiction of Courts at Nagpur — Petition
dismissed for want of territorial jurisdiction. [AKC & SIG Joint Venture
Firm (M/s.) Vs. Western Coalfields Ltd.] (DB)...1134

HiaerT — =87 226 vq wWidaT 199 (1872 &1 9), &IvT 23 —
T &1 SiferpRar — AFEiRa — vaeRl @ wea ¢ fafermr=r |faer g3
2 forad S arel a1 fafdre srdarfeal &1 AnrgR & el ¥ 9eqd SR
o foag weafa & — J=fd 918 3gF &1 U@ 91T 39 AR 3 AGIRAr &
HIAR IU AT 2, YDA, ARTYR  ARTRIT B JAABTRAT & e 8T —
A= AfereTRAr & vTd & HRT ATfaaT @R | (T Trs Taangofl sag—<
Jax % (1) f3. e srawicsy for) (DB)...1134

Constitution — Article 226 and Contract Act (9 of 1872), Section 23 —
Territorial Jurisdiction — Agreement/Contract — Held — Where more than one
Court has jurisdiction consequent upon a part of cause of action arisen
therewith, but where parties stipulate in contract to submit disputes to a
specified Court and if contract is a valid one and not opposed to Section 23 of
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Contract Act, suit would lie in the Court agreed by parties and not to any
other Court even though a part of cause of action has arisen within
jurisdiction of that Court. [AKC & SIG Joint Venture Firm (M/s.) Vs.
Western Coalfields Ltd.] (DB)...1134

HIaeTT — 3128 226 T WIA<T T4 (1872 BT 9), 17T 23 — &
fEr@IRar — #vrv /wfder — sififeiRa — S8l 918 2q® &1 91, 981 S~
Bl & URVIFEwRY Ud A Afed AR &1 ARGIRGAr 2, kg o8l U8R,
Hfaer 4, o fafifds <mare o1 faare ysga 31 & fag srgag @ sk afe
wfaer faftrm=a @ ik wfaer aiftfem @ av1 23 @ fawg =18 2, S =Ty
# 915 g BT foras fog veaaRt 3 SR fear @ & fasdft s =marera &t
&Y, Wl & S AT B JHIRAT & H\ax a1g JGH BT ATT U 3T 2 |
(T Trs THATE ol sarse o) B (7)) fa. dved dravicsy for)

(DB)...1134

Constitution — Article 226/227 — Notice Inviting Tender — Terms &
Conditions — Interference — Scope & Jurisdiction — Held — Looking to tender
conditions, it cannot be said that they are tailor-made with malafide intention
to avoid bonafide competition and to favour few individual — Government
and their undertakings have free hand in setting terms of tender and unless
same are wholly arbitrary, discriminatory, malafide or actuated by bias &
malice, scope of interference by Courts does not arise — Petitioner failed to
establish that, terms are contrary to public interest, discriminatory or
unreasonable — Merely because conditions are not favourable to petitioner,
they cannot be termed as arbitrary conditions — Petition dismissed.
[Indermani Mineral (India) Pvt. Ltd. Vs. State of M.P.] (DB)...1093

WIaETT — sIgeeT 226 /227 — (A1d<T AT Ja-T — (987 T oId —
gwdely — 1ftq g siferarRar— aififeiRa — fifaer $1 wal &1 <@d ge, a8
T8 ®aT W1 GHdl f6 d raeadarguR, GHEyel gfoaifar 9 99 & fag
TAT B Al DI JATIZT B & JAHEAYYT AT & |1l 911 -l & —
YYHR AT IUD SUHAl &l AfaeT & Fdel »I g s @1 qX) 8e © ik o9
a& & 9 yofa: w99, faice™), sragyrayel a1 vedrd 9 fagy gRT yged <181
2, ATl §RT SEEY &) Aifta S 781 gt — A a8 wenfia & +
fawer eT & Faee, die f7a AR, e ar sgfdaygaa @ — a3 safery
f5 ord At & e a2, S AW o A ®ET o wdar — arfaer
it | (F=avll ffFRe (3Tsan) urfa. fa. 7.9, <) (DB)...1093

Constitution — Article 226/227 — Notice Inviting Tender — Terms &
Conditions — Judicial Review — Scope & Jurisdiction — Held — Apex Court
concluded that if state and its instrumentalities act reasonably, fairly and in
public interest in awarding contract, interference by Courtis very restrictive
since no person can claim fundamental right to carry on business with
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government — State can choose its own method to arrive at a decision —
Invitation to tender are not open to judicial scrutiny and Court cannot
whittle down the terms of tender as they are in realm of contract unless they
are wholly arbitrary, discriminatory or actuated by malice — Mere power to
choose cannot be termed arbitrary — Government must have a free hand in
setting terms of contract. [Indermani Mineral (India) Pvt. Ltd. Vs. State of
M.P.] (DB)...1093

WIaETT — sIge8T 226 /227 — (Afd<T JMHFYT Ja-T — (987 T od —
~1R% yafdeladT — ifta g sifeiRar — afiteEiRa — waf=a <=marad |
fFrepffa fear fe afe wa va SHe |reF, |9 yaM &+ | gfdaygaa wu b,
frruet w9 9 a1 e f2d § B $Rd 2, AT R s&iEy A A arcaas
2 gfe oI3 Afdd SR & 91 Javd AHR & HU § FRAR A T @I
T2l X "eHal — U fafeay 9@ ugad & oy usa ool W@ 91 ugfa &1
gA1d B AHdl @ — FIfAeT & a0 &1 =fie ddiar 981 &1 &1 gadl aor
=Iarerd FifaeT & Feeal &1 s1e T8 aear Fife ag dfacr @1 yqar 9 @ o«
o & 98 yuia: a9, faiger) a1 fagy g1 yged = 8 — g+ 413 &1 Afed
P HTHET 8] BBl Sl bdl — ORBR Bl Afaar & Feea a3 &3 @1 @3 8e
I ey | (Seavlt faifra (Gfsa) uifa. fa. 9.9, =) (DB)...1093

Contract Act (9 of 1872), Section 23 — See — Constitution — Article 226
[AKC & SIG Joint Venture Firm (M/s.) Vs. Western Coalfields Ltd.]
(DB)...1134

wiasT Ifefra% (1872 &7 9), €IRT 23 — 3@ — HIAET — VBT 226
(T Trs THIATE ol sarse R B (1) fa. dved dravicsy fo)
(DB)...1134

Criminal Practice — Seizure Memo — Mobile Phone/Memory Card —
Held — Seizure memo is not expected to show the contents of the memory card
i.e. recording — Submission that seizure memo does not state that it contains
recording, is of no consequence. [Lokesh Solanki Vs. State of M.P.] ...1212

qIfve® ygfa — oisdl 93 — #lg1se wi7,/ 39 &1 — afufaeiRa —
STl A1 H AARY SIS B IAqd¥ i RBIST B gerian Sm sruféra € —
faga fo o<l 991 a8 ScaifRad T2 &xar fe sad RS sfafds 2, #is
Hacd [8] X@dTl | (A3 Aidd) fa. 7.9, I59) ...1212

Criminal Procedure Code, 1973 (2 0f 1974), Section 2(h) — Investigation
—Held — Sending the mobile phone to FSL in order to retrieve its recording is
apartofinvestigation. [Lokesh Solanki Vs. State of M.P.] 1212

qve UfFHar gfedr, 1973 (1974 &7 2), &7 2(h) — sra9vr — fafeifRa
— MY B B ID RSGIST B G- UTd H37 2 UH. QAT AT ST,
IAYY FT & U fewar 2 | (Ao dids! fa. 9.9, Is) ...1212
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Criminal Procedure Code, 1973 (2 0f 1974), Sections 82, 83, 84, 85, 86 &
438 — Anticipatory Bail — Proclaimed Offender — Effect — Held — Proceedings
u/S 82 & 83 Cr.P.C. are transient/interim/provisional in nature and subject to
proceedings u/S 84, 85 & 86 Cr.P.C. — On basis of transient provision,
valuable right of personal liberty of an individual at least to seek anticipatory
bail cannot be curtailed — Application u/S 438 is maintainable even if person
has been declared proclaimed offender u/S 82 Cr.P.C. [Balveer Singh
Bundela Vs. State of M.P.] ...1216

QUS UlHAT Afedl, 1973 (1974 &1 2), €IIRTV 82, 83, 84, 85, 86 T 438 —
31 sarIa — Salfda suvrEft — gy — afifaaiRa — <94 ST aRT 82
83 @ Jaiid drRiqifEal IARfY / FafR¥ /sFfad ey & € a1 €.9.9. 3
€RT 84, 85 9 86 & JAdvd HRIAIFAT & 3efi & — ARl IUTY B IR WR,
U Afed o1 2fed WdAdT d 989l IATPR Bl $H 4 B4 JMIH S o &
forg w8 fHar o1 Gwar — gRT 438 @ SiAda ATdcA divefiy @ gerfy
<afadd @ SYE. B gRT 82 & Ifld Sy raref efdya fear w8
(@R Rig gaar fa. 9.9, 7s7) ...1216

Criminal Procedure Code, 1973 (2 of 1974), Section 173(8) & 482 —
Investigation During Trial — Held — During trial, vide impugned order, mobile
phone sent to FSL to retrieve its recording — For ends of justice, in
appropriate cases, Court can order further investigation even at the stage of
trial — Presiding Officer exercised his right for further collection of evidence
— No legal impediment in exercising such right — Application dismissed.
[Lokesh Solanki Vs. State of M.P.] 1212

qUs ¥iar Gfedr, 1973 (1974 &7 2), €RT 173(8) T 482 — faawvr &
givrr srdgor — aiffaeiRa — faarer @ <M, afa sy gr, AeEd
B Bl I RBIST G1: YT B 2 U TH Ul WSl T — R D Iqa W
& foag, @yfaa yaeon § uTe™, AR & gsba ) A sfaRead s=wor
AT X Fwar 2 — NeriF sifrer 7 faRea wer vafHa +9 @ forg
SIS ATPR BT TAIT fhAT — Sad AfTPR BT AT B3 A Hig fAfSred rsa+
T8l — 3Md< @Il | (A3 Aida! f3. 7.9, 359) ...1212

Criminal Procedure Code, 1973 (2 of 1974), Section 197 — Sanction for
Prosecution — Held — Apex Court concluded that previous sanction is
required for prosecuting only such public servants who could be removed by
sanction of Government — Petitioner, an employee of Housing Board — No
material to show that regarding such employees, for removal from service,
any prior sanction from Government is required — Petitioner not entitled for
protection u/S 197 Cr.P.C. — Revision dismissed. [Dilip Kumar Vs. State of
M.P.| ...1186
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qUS HIHAT wledl, 1973 (1974 &7 2), €IRT 197 — IAFAIGTT 8 TGV —
afreRa — waf=a =arare a4 fesfifa fear 2 & $aa s die daal a1
APRITSTT B3 & oIy gd A5 TS @ 52 @) GXHR B A5 §IRT sl
ST G&dT 2 — A, SR 91€ &1 e HHarl @ — 98 quriq ¥g &3 9
T2 2 P IFa HHARRIT & 99 4, 991 9 gcH @ g, R 4 $ig gd
HO[{l T 3TaeD € — ITd] €. 9.9, DI TRT 197 B ¥ d GIEV 8 TDHAR 8]
2 — gEe @il | (facfiu gaR fa. 7.9, =) ...1186

Criminal Procedure Code, 1973 (2 of 1974), Section 311 — See —
Prevention of Corruption Act, 1988, Sections 7, 13(1)(d), 13(2) & 19 [Ravi
Shankar Singh Vs. MPPKVVCL)] (DB)...1157

qUE U1 Wfedr, 1973 (1974 &7 2), €IRT 311 — @ — YIFIN [HqR0T
siferfara, 1988, TR1V 7, 13(1)(d), 13(2) T 19 (fa wiwr Rig fa. g fra .
ERIRGH (DB)...1157

Criminal Procedure Code, 1973 (2 of 1974), Section 311 & 319 — See —
Prevention of Corruption Act, 1988, Section 19 [Ravi Shankar Singh Vs.
MPPKVVCL] (DB)...1157

qUe FiGar wfadar, 1973 (1974 &7 2), €T 311 319 — 7@ — HEIFIN
faareor siferfar, 1988, ereT 19 (Rfa wiwr Rig fa. il fl.o &1 &1 figa)
(DB)...1157

Criminal Procedure Code, 1973 (2 of 1974), Section 311 & 319 — Stage
of Trial — Term “inquiry” — Held — Apex Court concluded that legislative
intent of the term “inquiry” used in Section 311 is identical to the use of term
“inquiry” in Section 319 — As per Section 319, term “inquiry” relates to a
stage preceding the framing of charge and is an inquisitorial proceeding —
Powers u/S 319 cannot be whittled down to mean that same can only be used
in the course of trial and not at the stage of an inquiry which precedes the
trial. [Ravi Shankar Singh Vs. MPPKVVCL)] (DB)...1157

qUS GibAT dledr, 1973 (1974 &7 2), €II%T 311 G 319 — [ATIRVT BT ¥ —
greg “orrg” - AfifeiRa — wafza =marea 3 frsefta fear fe arr 311 #
Ygad e Sia” BT fAEri e, gRT 319 9 YYSd ek W9’ D GwRU § —
€RT 319 & IIJHR, ¥k “Si9”, ARIY faRfIa &3 qdar usha 9 W4fe@ @ 3
TP GHlEvTcHd SRIAE @ — gRT 319 & Jiavia wfdadl &l I8 3ef o &
forg ou 21 foar o G@ar f& € d9a AR @ RE & ganr fear
ol 2 3R 7 & ¢& g & A ) ot fdarer & gd gidt | (fa vax Riw
fa. it .o & & dea) (DB)...1157

Criminal Procedure Code, 1973 (2 of 1974), Section 438 — Anticipatory
Bail — Maintainability of Application — Farari Panchnama & Police Declaring
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Award — Effect — Held — Even if police has declared award or prepared farari
panchnama even then application u/S 438 for anticipatory bail is
maintainable — However, it is to be seen on merits that whether application
deserves to be considered and allowed as per factors enumerated in Section
438 Cr.P.C. itself. [Balveer Singh Bundela Vs. State of M.P.] ...1216

qUS Jfar Afedr, 1973 (1974 &7 2), €1I%T 438 — AT STHAT — 31dGT
@1 GIYvfigar — Bl Y741 g Ylord §1%7T YRebie "ISd [&371 arer — g491q —
afrfreRa — aerf gfera gRT e 91 seEar B8 g9 AR faan
T 2 a9 HI SRT 438 @ A YA S B foIg srdes uiwefig @ — qenfu,
IE UGN & IATIR R <@ ST A1fey b a1 srde <.9.49. I oRT 438 |
Y HR®! @ JTIR faR fHA SF don A9R f6d oM avg 2| (@adR
e o fa. 7.9, 1s3) ...1216

Criminal Procedure Code, 1973 (2 of 1974), Section 438 — Anticipatory

Bail - Maintainability of Application — Filing of Charge-Sheet — Effect—Held —

Application u/S 438 Cr.P.C. is maintainable even after filing of charge-sheet
or till person is not arrested. [Balveer Singh Bundela Vs. State of M.P.]

...1216

qUE UlFHar Afedr, 1973 (1974 &7 2), €IRT 438 — 17 GHIAT — 3MdGT
@1 giyofigar — ey g7 gvqd &1 arar — gyrd — afeaiRa — 9. &)
€RT 438 & 3Ad SMMASH, IRIT—9F UKA fHd A & 915 I 372@1 o9 &
Ifed fRwar =181 g1 Siran, grvefi 2 | (Fadik Riw oo fa. 9.9, wsa)...1216

Criminal Procedure Code, 1973 (2 of 1974), Section 438 and
Constitution — Article 21 — Personal Liberty — Held — Personal liberty of
individual as ensured by Section 438 Cr.P.C. is embodiment of Article 21 of
Constitution in Cr.P.C., therefore scope and legislative intent of Section 438
Cr.P.C.is tobe seen accordingly. [Balveer Singh Bundela Vs. State of M.P.]

...1216

qUS HiHAT Wledl, 1973 (1974 &7 2), €IIRT 438 VT WIIETT — ]8T 21
— ]few vaaFar — fafEiRd — .U, @1 T 438 gRT YHRaa &1 18 Afa
@ AP wWaAar SUE. ¥ GEE @ 8T 21 BT WHU 2, Id: S UH. B
ORI 438 & fIER d faarl smer &1 agg9R <1 oFn 91fey | (FadiR RiE
godr f3. 9.9, rs) ...1216

Criminal Procedure Code, 1973 (2 of 1974), Section 438 and Penal
Code (45 of 1860), Sections 376, 386 & 506 — Anticipatory Bail — Held — On
false promise of marriage, initially physical intimacy developed between
applicant and complainant, later both entered into wedlock and lived
together comfortably for some days — No criminal antecedents of applicant —
Presence of applicant can be ensured by marking his attendance before
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investigating officer for investigation — Application allowed. [Balveer Singh
Bundela Vs. State of M.P.| ...1216

QUE Ufbar dfedr, 1973 (1974 &7 2), €IIRT 438 U4 qvs ¥ledl (1860 &T
45), STRTY 376, 386 T 506 — 317 Srar7a — AfAFAIRT — faare & fyear qo=1
TR, ARA #, 3Md<H Yd yRArd] & =9 RS a9 94, aauedrq il 4 faarg
T a2 B el d® AR A |1 I8 — ATdGd T Bl ATRID Ydgod Aol
— I=9YY & fAY APRFT 1 SURART 9T IARHRT & FHer Iq@T BT
TRR B GHARFd 31 o a5l @ — EET AR | (FodR g gaar fa. 7y
) ...1216

Criminal Procedure Code, 1973 (2 of 1974), Section 482 and Essential
Commodities Act (10 of 1955), Section 11 — Mishandling of Sample — Held —
Issue of mishandling of samples by authorities is a matter of evidence which
cannot be looked into at this stage. [Harish Chandra Singh Vs. State of M.P.]

...1205

QUE Y dT diedl, 1973 (1974 &1 2), €T 482 V4 31994 % dvq fefa4
(1955 ®T 10), €IRT 11 — T &7 Tadad v@ v@rq — fufeiRa — griteiar
§RT Al & Teld YW QT BT &I, IR T (P qRTdl & o 39 UHH W

T8 @1 o1 9t | (899 9= Rig fa. 9.9, =) ...1205
Criminal Trial — “Facts in Issue” & “Relevant Facts” — Discussed &
Explained. [Ravi Shankar Singh Vs. MPPKVVCL)] (DB)...1157
q1fe® fagrvr — “faarerd aeg” 9 “guia =g — fadfaa v wee
fod A | (}f9 oo R . gndi i o S fr doa) (DB)...1157

Essential Commodities Act (10 of 1955), Section 10 & Fertilizer
(Control) Order, 1985, Clause 24 — Complaint — Held — Petitioner is a
compliance officer of the Company — FIR can be lodged against him as per
clause 24 of the Fertilizer (Control) Order, 1985 —Apex Court concluded that
complaint can be filed against company alone, or officer-in-charge alone or
against both. [Harish Chandra Singh Vs. State of M.P.] ...1205

31aeId qeq eI (1955 BT 10), €RT 10 ¥q 84w ((FF7) SR,
1985, @€ 24 — yRarq - AffEiRT — I, HuN T ¢S AU ARVHRY
— Jdx@ ((FrE=vT) Qe 1985 & WS 24 & IR SHD [d6g YoM a1
gftrdes gl foar o a@ar @ — Aalza =marey 3 frsefita fear fe uRarg,
IDA HUHN VAT Ada YA ARHT a1 N & fawg yvga far s awar

21 (@9 g Rig fa. 9.9. =a) ...1205

Essential Commodities Act (10 of 1955), Section 11 — See — Criminal
Procedure Code, 1973, Section 482 [Harish Chandra Singh Vs. State of M.P.]
...1205
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31aeIF avq SITEIfTIH (1955 BT 10), &TIRT 11 — I@ — TS FiHAT wied,
1973, €TIRT 482 (8921 9= Rig fa. 7.9, 7r=7) ...1205

Essential Commodities Act (10 of 1955), Section 11 and Fertilizer
(Control) Order, 1985, Clause 24 — Complaint — Competent Person & Forum —
Held — Section 11 nowhere states that complaint be made only to Court, all it
says that complaint is to be made by concerned competent person —
Complainant is Fertilizer Inspector who has submitted written complaint
and FIR was lodged — No illegality in the procedure adopted — Application
dismissed. [Harish Chandra Singh Vs. State of M.P.| ...1205

31aeId qvq eI (1955 BT 10), €RT 11 9 Sdv¥ad (FF]) SR,
1985, TS 24 — YRarqg — G&erq Ffad va wivy — AfafaeiRa — ot 11 &8
»fd T8 Bl fp aRare dad araTera ¥ 8 foar o1 Goar 2, 98 ddd I8
ardt 2 fo uRarg daa d&fea ge aafaa grr € fear i1 goar @ — aRard)
Sda Flies 2 s faRaa uRare yvga f&ar 2 vd yer g ufads <
foar o — 3rgarg 1 ufhar 4 I3 rdear T — mda WIRW | (@99 I
Rig fa. 1.9, 79) ...1205

Fertilizer (Control) Order, 1985, Clause 24 — See — Essential
Commodities Act, 1955, Section 10 [Harish Chandra Singh Vs. State of M.P.]

...1205
94 (7)) 3ITQYT, 1985, WS 24 — 3@ — 31qTIF Teq eI,
1955, 17177 10 (3491 9= RiE fa. 9.9 3159) ...1205

Fertilizer (Control) Order, 1985, Clause 24 — See — Essential
Commodities Act, 1955, Section 11 [Harish Chandra Singh Vs. State of M.P.]

...1205
9dvd (FIFv]) 31QeT, 1985, @S 24 — 7@ — J1q9IH dvq SIlEfT97,
1955, €177 11 (B899 9= Rig 4. 7.9, 79) ...1205

Interpretation of Statute — Pre-Conception and Pre-Natal Diagnostic
Techniques (Prohibition of Sex Selection) Act, (57 of 1994) — Held — Act of 1994
is a special enactment for the benefit of mankind, thus the interpretation
should be purposive. [Usha Mishra (Dr.) Vs. State of M..P.] ...1194

SIFA &7 (daT — THereor gd 37iv gw9q yd faer7 aaAe (fel 1 a7 1
gfaser) sifefaa, (1994 &7 57) — afaf=iRa — 1994 &1 srferfaas w9 wnfa &
i =g o faeiy siftrfrafafa 2, ema: fd=a yarsrers giam arfey | (|1 fism
(1) fa. 7.9. s59) ...1194

Labour Laws (Amendment) and Miscellaneous Provisions Act, M.P.
2002 (26 of 2003) and Constitution — Article 14 & 21 — Challenge to Legislation
—Scope — Held — The scope is within a limited domain i.e. on the twin test of
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lack of Legislative competence and violation of any of Fundamental Rights
guaranteed in Part III of Constitution. [State of M.P. Vs. M.P. Transport
Workers Fedn.| (SCO)...1047

5797 fAferar (wener) siiv g vl Suqer siferfas, 7.9, 2002 (2003 #T 26)
vq HIAEnT — geeT 14 g 21 — 37 &1 gaidl — afta - afifeiRa —
ifta ga Hifia sffer 83 & Wax 2 srerfq, enf¥er wewar a1 w0 qon
wdfae= @ AT 11 % gifaa e afeRl § 4 fedl @ Scdad @ IR
Teer U | (.. s fa. gl g aed BveveE) (SC)...1047

Labour Laws (Amendment) and Miscellaneous Provisions Act, M.P.
2002 (26 of 2003) and Constitution — Article 14 & 21— Validity of Amendment —
Held — In the wisdom of legislature, the process would be better served by
maintaining regular criminal courts as a forum for adjudication of such
disputes which have a criminal aspect, relating to identical 16 labour law
statutes — System is working in Criminal Courts for last more than a decade
and no grievance has been made out — Impugned order strucking down the
amendment is set aside — Amendment Act of 2002 upheld — Appeals allowed.
[State of M.P. Vs. M.P. Transport Workers Fedn.] (SC)...1047

5797 faferar (wener) v g@ivf Sy«er sifef99, 9.4., 2002 (2003 &T 26)
vq dlaenT — geeT 14 g 21 — weeT &1 fafdmrar - afifaifRa —
faenfier & fads #, 16 Gwwy 3 A SET & |99 4, ¢ faae e
TIfYe® Ugd 2, @ afviad g fFafia qifss —maraal &1 @ BIvA & ©U
H 991¢ v 9 SR dFar awd B — S1ivss® =mareal 9 yorrel s
TP T 9 IIfs a9 A sriva 2 @ik #ig Raraa fig 78 @ 18 2 -
ey JPE ST HA arar e fa e uTEd fHar AT — 2002 ST GIEA
e sraw @ A — Idied doR | (M. s A wdl g aad
BIT) (SC)...1047

Land Revenue Code, M.P. (20 of 1959), Section 185 & 190 — Limitation
—Held — It is settled law that order without jurisdiction can be assailed at any
point of time — Since order of Tehsildar was without jurisdiction, it can be
challenged at any point of time — SDO should not have dismissed the appeal
on ground of limitation and should have decided the same on merits.
[Venishankar Vs. Smt. Siyarani] ...1144

g vIovg wdlfedl, 44 (1959 &1 20), &RT 185 @ 190 — UR¥HHT —
afifeiRa — gz geenfua Ay 2 f& far siftreRar ara ameer &1 fed i
g Al Q) ©1 el & — Ffb dedicar &1 ey 41 sAferaRar & o,
39 fedl ff wwa gAkdl < o gadl @ — SuEs ARSRY & R & e
WR Ifid RS 81 ST ARy AT dAT (RNl WR I 1 fafread s
rfay | (dvfreiex fa. sfradt Rramrh) ...1144
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Land Revenue Code, M.P. (20 of 1959), Section 185 & 190 and Land
Revenue Code, M.P, 1954 (2 of 1955) — Bhumiswami Rights — Jurisdiction of
Tehsildar — Held — Section 190 deals with conferral of right of Bhumiswami
on occupancy tenant—Occupancy tenant in Mahakoshal region can only be a
person who is in possession of land before coming into force of the Code of
1954 — Respondent was in possession since 1973-74 and her name was never
recorded as occupancy tenant — Applying provision of Section 190 and
declaring her to be bhumiswami is absolutely illegal and without jurisdiction
— Impugned order set aside — Revenue Authority directed to record name of
petitioner in revenue records as owner — Petition allowed. [Venishankar Vs.
Smt. Siyarani] ...1144

Y vIoivq Hiedl, 4.4. (1959 @1 20), 1% 185 4 190 V4 ¥ vIvlvd dledl, 4.
¥, 1954 (1955 &1 2) — qfieardt & s — aewiacik st sfdeRar —
AfHFEIRT — arT 190 HIEd H9a @I 1 @Rl & AR yaH I o9 |
Hefera @ — AgTaiere 83 ¥ #iedl e odd ad) Afad gl uwar @ s u
1954 &1 GfFAT & gad= § 3 & gd & A ST Fear @1 8 — yuff 197374
A Peol WR ofl AAT IFDT A AIGH IS & WU H B+ Y srfiferRaa 21 fovar
AT AT — HRT 190 BT IUGH AR fHaAr S den 39 Jffeardt aifda == gof
®Y U (A" © AT 91 Af¥HIRar & 2 — e ARy JURA — Ioid
ISR & Al &1 9 Wora Afre@El J qfrarht & wu A sifhifaRaa =
g FRRa fear rar — wifaer doR | @ofieiax fa. st Rrasr) - L1144

Municipal Employees (Recruitment and Conditions of Service) Rules,

M.P. 1968, Rule 51 — Initiating Disciplinary Proceedings — Competent

Authority — Held — Rule 51 deals with competence of disciplinary authority to

inflict minor or major penalty but does not relate to competence to initiate
disciplinary proceedings. [State of M.P. Vs. Pradeep Kumar Sharma]

(DB)...1066

TIeyiferdT dHare (adl aer dar a1 o1d) ([AI9, 7.3, 1968, 449 51 —
SIITAIHD BIAaIRIT IR BT — Werq giferared — sfifaiRa — fra4 51
IS TG & &g ud <" enia 9 gf¥ed o3 &) weaHar 9 9efa
2, WY FITHATHSG HRAAIE ART S Y Fewar 9 gefora 718 21 (7.9
I3 3. gy AR 2rEf) (DB)...1066

Municipal Service (Executive) Rules, M.P.,, 1973, Rule 31, 33 & 34 —
Disciplinary Proceedings — Competent Authority — Held — Rules of 1973 do not
apply to a substantively appointed Revenue Sub-Inspector (petitioner) even
if he holds the officiating charge of higher post of CMO — Rules of 1973 do not
govern the service condition of Revenue Sub-Inspector — Single Judge
rightly quashed the charge-sheet issued to respondent by Additional
Director, Urban Administration holding it as an incompetent authority —
Appeal dismissed. [State of M.P. Vs. Pradeep Kumar Sharma] (DB)...1066
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TIRYIferdT Aar (s1dyrer) A9+, 7.9, 1973, 99 31, 33 T 34 —
SrgerTefa FRlafear — wer giferare — sfifaiRa — 1973 & 79 e 4
wY ¥ Frgad f6A T o Su—fllas (arE) wR anp 98 gd 9a € 98 =
TRUIfI®T RGN & STaaX Ug &I WY~ AR &R HIdT 81 — 1973 B
e Tovag Su-lEe @ dar wd fFeiRa 98 o — vea =marEfe |
stfaRad Feere, TR 92mas &1 Ua sie gTira i) omid #Rd gu SHa gIRI
geff &1 oY frd A IRIT-—ux & Sfaad wu 9 afrEfea fear — ardia
GRS | (1.9. 1Y {4, ydiu AR 2rl) (DB)...1066

Municipalities Act, M.P. (37 of 1961), Section 47 — Recall of President —
Proper Party — Proposal for recall of president rejected by Collector, which is
challenged in present petition — Petitioners seeking quashment of order
passed in favour of president — Right has been created in favour of president
and he has not been made a party to present petition — Petition liable to be
dismissed on this ground alone. [Basant Shravanekar Vs. State of M.P.]

...1116

TIRGTITHT T4, 3. (1961 BT 37), €IRT 47 — 3eq&T Bl Y7 JATAT
— ST y&HIY — A DI : §eM © YXId Bl heldex gRI IRAIGR fobar
=, a6 59 arfaer A gtk & 18 @ — Jrdervn, sreae & ue 3§ uilRa fd
R AT BT A ST dred © — A D uel H AfIdrR Giora fbar ram 2 qon
qda ITfaeT A 99 YgHR 8] 99171 AT @ — ATIPT THhHTH 59 IR R
GRS & I 2 | (§9d smavia] fa. 9.9, 1) ...1116

Municipalities Act, M.P. (37 of 1961), Section 47 — Recall of President —
Proposal — Verification of Signatures — Held — Out of 15 Councilors, only 10
present for verification of signatures/identity — For remaining Councilors,
application for adjournment filed by their counsel, same being not supported
by any affidavit or documentary evidence — No provision u/S 47 for
appearance of Councillor through a counsel — Collector rightly turned down
the proposal as not supported by 3/4" councilors — Petition dismissed.
[Basant Shravanekar Vs. State of M.P.] ...1116

TIRGTITHT A9, 7.4, (1961 BT 37), €IIRT 47 — 3eqeT Bl Y- ATl
— g¥drd — gvarer! &1 gy — affaaiRa — dag urd'l 4 9, d9a <@ A
FIERI & 9 /UgdE & fog IuRerd gy — 2w el & fay, s9a
JAfGET §RT A =Y 3MMdeA U¥qd f&ar =, < & fed sruer—u= srerar
TEadofl ured g1 gufdfa a@ o1 — ORT 47 @ Fadia Aftaaar & Areaw |
g @1 BRI 3g ®Is Suad gl — dA—<tensg urdsl g1 wafia 9 g1 @
BT Heidex 1 Sfad ©U A w9 & IRdIGR fHar — arfaer @ier | (§9d
HATAUIHR fa. 4.9 IT7) ...1116

Municipalities Act, M.P. (37 0of 1961), Sections 47, 331 & 332 — Recall of
President — Revision & Review — Held — Rejection of proposal u/S 47 by
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Collector is final in nature — Petitioner ought to have availed the remedy of
revision but since they have given up their right of revision, approached this
Court and argued the matter on merits, they cannot be relegated to
revisional authority. [Basant Shravanekar Vs. State of M.P.] ...1116

TIRYTfeTdT a4, 7.4, (1961 &7 37), €TV 47, 331 332 — 37egeT B
g: gl — YAIEor g yafdelada — afieiRa — $ddey gRI aRT 47 @
Al &g 31 iRl ifod Wy &) 2 — AT Bl A9 & ITAR BI
T IS AfY o1 Wy gfh S/ (A0E0 & (A ASR &1 AT R
feam @ qoI1 39 [RTEd & 99e AR © R UGN & AER R IR A b
fod 2, 9% Y7041 uitrardl & U <181 |l o 9dhdl | (96T Savia] 3. 9.9,
) ...1116

Municipalities Act, M.P. (37 of 1961), Section 70 and Municipal
Employees (Recruitment and Conditions of Service) Rules, M.P. 1968, Rule 51
— Held — Mayor-in-Council is appointing authority of petitioner — Additional
Director/Additional Commissioner, Urban Administration is not vested with
any power under Act of 1961 nor is a superior/controlling authority for post
of Revenue Sub-Inspector (petitioner) enabling it to initiate disciplinary
proceedings — Charge-sheet issued was bereft of jurisdiction. [State of M.P.
Vs. Pradeep Kumar Sharmaj (DB)...1066

TIRYIferaT SIfef<a4, 7.49. (1961 T 37), €1RT 70 VG TIRYTIcidT HH AT
(adf aor dar &1 @1d) Ia 919, 1968, faw 51 — sitifEiRa — aRug @&
R’UR /TR-g7-s8fa, It &1 Fgfaa alfer @ — efaRea
e /afaRed amga, TR 9ema &1 1961 & IJIfFRM & siasfa 9 ai
&3 wfaa fafga o) 7€ 2, 7 & 98 vorw Su—flgs (@) @ ug & fog wa
IRk / FiF® YIiterR) 2 Sl {6 Jgna-rcae srRIafedl IRY & g S
At BT 9Tl 81 — WY fobar srRiu—u= faar fosft srfdreRar @ o (w9,
I 3. udiy AR 2rAl) (DB)...1066

Penal Code (45 of 1860), Section 34 — Common Intention — Held —
Section 34 lays down a principle of joint liability in a criminal act but mere
participation in crime with others is not sufficient to attribute common
intention — It is absolutely necessary that intention of each one of the accused
should be known to the rest of the accused. [Chhota Ahirwar Vs. State of
M.P.| (SC)...1050

QUS Wledr (1860 &T 45), €1I%T 34 — WA 97T — AR — gt
34 & ITWRIEI® B 4 HYad i &1 Rigia yfaurfad sl @ kg 39 &
1T JIURTY § AT AT, AR 3 IRIIG &3 & fore yatw w& @ —
IE ATATID ®U A ATTTID © [P B b AMYT BT IR DT ARISFTT BI
S1d 84T =A1fRY | (Bier Afevar fa. 7.9, o) (SC)...1050
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Penal Code (45 of 1860), Sections 302, 363, 366, 376(2)(f) & 377 and
Protection of Children from Sexual Offences Act (32 0of 2012), Sections 4, 5 & 6
— Appointment of Amicus Curiae — Held — In cases, if there is possibility of
life/death sentence, only advocates having minimum 10 yrs. practice be
considered for amicus curiae or through legal services to represent the
accused — In matters regarding confirmation of death sentence before High
Court, only Senior Advocates must be first considered for amicus curiae —
For preparation of case, reasonable and adequate time, a minimum of seven
days be provided to amicus curiae— He may be granted to have meetings and
discussions with accused. [Anokhilal Vs. State of M..P.] (SO)...1011

QUS Wiedr (1860 &T 45), €TIRTY 302, 363, 366, 376(2)0") g 377 U9 &
3rqvrer) | drcid] BT ANETvT SIfEfaH (2012 BT 32), EIRTY 4, 5 T 6 — 1 A7
@ fagfad — atafraiRa — afe gewon § archias /g <€ @ wHET 2,
AAfE @ forg srerar faftre "eradar & arew 4 aiftRgaa &1 yfafifea &34 2
$ad S AfSEFarTeT W AR fHar S e urg Y-7a3 10 99 31 adTaq
BT IJHG © — Sod AR & GHE g T ol Yfe & gao d, _afi= o fag
Pad aRss JAREEINTeT & I W) Uge fIar far S arfay — gaxor &)
Gl @ feorg, =mafia &1 YAa9 9d &1 &1 gfaaygaa va gl 993 ysH
forar s =@fey — 99 AIffgad @ arer 6o @ik faarR—fawed &3 ) srgufa
ST &I S Gl 2 | (SrFTEeTd fa. 7.9, <) (SC)...1011

Penal Code (45 of 1860), Sections 302, 363, 366, 376(2)(f) & 377,
Protection of Children from Sexual Offences Act (32 0f 2012), Sections 4, 5 & 6
and Constitution — Article 21 & 39-A — Trial — Procedure — Amicus Curiae —
Held — The day amicus curiae was appointed, charges were framed, and
entire trial concluded within a fortnight thereafter — 13 witnesses examined
within 7 days — Fast tracking of process must not result in burying cause of
justice — While granting free legal aid to accused, real and meaningful
assistance should be granted — Sufficient opportunity not granted to amicus
curiae to study the matter and infraction in that behalf resulted in
miscarriage of justice — Impugned judgments set aside — De-novo
consideration of matter directed — Appeal disposed. [Anokhilal Vs. State of
M.P.| (SC)...1011

QUS WIedT (1860 &T 45), €IIRTV 302, 363, 366, 376(2)(f) @ 377, afire
3rgxTEr) & TcTb] BT GRETVT T (2012 BT 32), EIRTT 4, 5 T 6 UT AIIETT —
T 21 G 39—V — [dareer — giear — Jrafa= - siftifaiRa — 54 fea =
i fFgaa fear T o, IRy faxfaa f6d 1A o qon dowang < 9wE &
Hiar Ayl fa=arer gara fear war — 9ra oAl @ Hiax dve |iefi?ror & udeor
fouar T —  ufpar ¥ Ao a9 @ aRvITRETwY =T BT BROT TN TE BT
qIf2Y — AR &1 F-ged Affre Geradr ye™ ovd 993, arfds vd aefe
AETIAT YT &I ST F1fRT — ARl &7 31e0ad &)+ & forw = i &) yaiw
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TR YT 18] fhar 1ar a2 39 G99 § Afahd & aRemaaswy =g ot s1fa
g3 — aneafud fAofg srura — wridl &1 - RR 9 faarer fean s e —
Ifter fFRT%d | (e era fa. 7.9, 353) (SO)...1011

Penal Code (45 0of 1860), Section 307 r/w 34 — Appreciation of Evidence
— Common Intention — Held — Prosecution failed to establish any common,
premeditated or prearranged intention jointly of appellant and main
accused to kill the complainant, on the spot or otherwise — Appellant neither
carried arms nor opened fire — It is also not proved that pistol was fired by
main accused at exhortation of appellant — Conviction set aside — Appeal
allowed. [Chhota Ahirwar Vs. State of M.P.] (SC)...1050

qUS Wledl (1860 BT 45), €IIRT 307 WY 34 — HIEY BT JodlbT —
=y ey — fifEiRa — ARRISE, 9gad ®u 9 diaeff vd g=
IFGET @ TCARId R IT IJ=IAT URATE] DI 5T I3 & ¥l 9=, qd
fifaa srerar gataifora smer & wnfia o3 4 fawd <’ — srdfiareff 3 7 at
I FoI¢ 9 B el Fdrs — I8 W wifaa 21 ganm & qw afygaa g
arfrareff &1 uvonm wR fUwia gons w8 off — <Iviifg sura — i AR |
(Bler sifavar 3. 7.9. 359) (SC)...1050

Penal Code (45 0f 1860), Section 307 r/w 34 — Appreciation of Evidence
— Previous Enmity — Held — In respect of previous enmity and pre-existing
family disputes between appellant and complainant, there are notable
discrepancies between evidence of complainant and prosecution witness,
raising serious doubt about the same — Previous enmity not established.
[Chhota Ahirwar Vs. State of M.P.] (SC)...1050

qUS Hiedl (1860 BT 45), &IIRT 307 HEYIOT 34 — €IET BT YodTHT — Yd
darear — sififeaiRa — srdrareff sk aRard & #eg qd duwrar aon usd
¥ Hioe uRaR® faarsl @ d9a A uRa€) & e a1 e aefl & 9=
Seaa iy fadrfaar 2, o f& Sad @& aR § ik 63 Su= el & — gd
Auregar ¥errfua g Bid | (Bler Aftvar 3. 9.9, 7<) (SC)...1050

Penal Code (45 of 1860), Sections 376, 386 & 506 — See — Criminal
Procedure Code, 1973, Section 438 [ Balveer Singh Bundela V. State of M.P.]

...1216
QUS Wfgdr (1860 &7 45), €IRTY 376, 386 T 506 — @@ — QU HiHIT
Wiedl, 1973, €T 438 (FadR Rig g fa. 7.y, w=7) ...1216

Penal Code (45 0of 1860), Sections 419, 420, 467, 468, 471, 120-B r/w 34
— Quashment — Grounds — Sale of plot by forged documents and further
mutation — Held — Petitioner with other co-accused jointly committed act of
forgery — Petitioner has done the work of mutation as per his duty which is a
part of entire chain of commission of offence — Without approval of
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petitioner, offence could not have been completed — Prima facie criminal
conspiracy established against petitioner — Revision dismissed. [Dilip
Kumar Vs. State of ML.P.] ...1186

TUS UfedT (1860 &7 45), €TIRTY 419, 420, 467, 468, 471, 120—B Ggylfoad
34 — JFIEUST — JTER — FHefad APl gRT @s &I faHg va amt
AR fear ST — affaeiRa — I A o= Sl gal @ arer fiaex
H AT BT IURT HIRT fHAT — AT 7 U Fdad & JFAR AHIARYT BT S
foar Sl f sruxTer S1RT BI9 B YUl ST BT Yab AN AT — AT & JJAIGT &
fomr, srovrer guf @) 81 w@ar — A @ fawg YoM ggAr TwRIfte s A
T gidr @ — gadieer @i | (efilu $aR 3. 7.9, 3153) ...1186

Practice — Advocate — Held — Advocate is an agent of the party, his acts
and statements should always be within the limits of the authority given to
him — Whenever a counsel wants to appear as a witness for his client, he must
withdraw his Vakalatnama and then appear as a witness, not as an Advocate
registered under the Advocate Act. [Ramwati (Smt.) Vs. Premnarayan]|

L*12

ggfa — sifdraqar - aftfaaiRa — siferaadr, veTeR &1 e 3if¥adfl 2,
IS A U9 $A 9ad 34 A ™ yiitreR &) ARl & diar s+ arfsy —
oid M U Afraadr v ugeR @ fau wiel & wu § SuRerd g+r aredr 2,
9 IUYAT IHTATATHT 19T =T BT 94T fhR a8 el & wu & SuRerd g9, =
& rferagar st & siaefa dsiiga @ siffraadr & wu 9 | (krrad) ()
fa. du-IRTET) . ¥12

Practice & Procedure — Defects of Jurisdiction — Held — A defect of
jurisdiction whether pecuniary or territorial or whether it is in respect of the
subject matter of action, strikes at the very authority of Court to pass any
decree — Such defect cannot be cured even by consent of parties.
[Venishankar Vs. Smt. Siyarani] ...1144

ygfa a yfaar — siferaiiear #1 3 - sififaiRa — siftrerRar a1 Ffe

12 98 g-asH 8 a1 &3 a1 w1 3 vy a¥g @ dey A, ATy o fed

fem &1 wIRT & 3 Irafdsd f¥raRar &1 yarfaa a3t @ — Saa Ffe ot
9HGRI B FeAfa g1 W ERT A1 o1 9t | (@ofieias fa. shwdt Rrarreh)

...1144

Practice & Procedure — New Facts/Grounds — Held — At this stage,
correctness of order of Revenue Authority cannot be tested on basis of facts
which were not considered by authorities as not placed before them.
[Venishankar Vs. Smt. Siyarani] ...1144
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ygfa a gfear — 73 a2 /3renv — afafaeiRa — 9 9y uR, Ioid
YIRS & AT DI YEAT DI §1d I Al & MR R 2l DI ST Al ol
fo gIfSrerivToT © HeT 1 3@ 91 © BRI S9a gRT faar d =121 ford 1 o |
(@ofieiax fa. shodt Rrarr) ...1144

Pre-Conception and Pre-Natal Diagnostic Techniques (Prohibition of
Sex Selection) Act, (57 of 1994), Section 23 & 28(1)(b) — Complaint —
“Appropriate Authority” — Held — As per Section 28, complaint can be filed not
only by Appropriate Authority but also by a person, who fulfills requirement
of Section 28(1)(b) — SDO (Revenue) is not “Appropriate Authority” to file
complaint, but such mistake can only be termed as irregularity which can be
rectified and not such an illegality which would result in dismissal of
complaint — Appropriate authority can join the complaint at later stage —
Application disposed. [Usha Mishra (Dr.) Vs. State of M.P.] ...1194

THeRYT gd 37w yeq qd e adbia (for T a3+ &1 afase) siferf-ram,
(1994 &7 57), £71%T 23 T 28(1)(b) — YRarG — “ayfaa gifa R — sififeaiRa —
gRT 28 & IR, URaTe dad wgfaa el gr1 18] afew o aafdd < f&
&RT 28(1)(b) @1 srd&Tsl @) Yfef SH=ar 81, gRT W yxga fHaT <1 Fhar @ —
UGS ARHRY (Iror%a), uRare ggd < =g aifad yiter 78 2, wyg
I o DI Ddc JAFIATAT HET ST Gl 2 (59 EIRT S Gbal © a7 A &
T Ul Irdear e uRvmRawy uRare @ wilRsh 819 — wfaa giftrerd
gEardad! Uhd IR gRAIE § 9 Adhdl @ — Ided e | (SuT s (S7.) fa.
H4.Y. ) ...1194

Prevention of Corruption Act (49 of 1988), Sections 7, 13(1)(d), 13(2) &

19 — Removal from Service — Competent Authority — Held — Prima facie it is

established that by way of delegation, Sanctioning Authority was vested with

power of removing petitioner from his service, thus he was the competent
authority — Petition dismissed. [Ravi Shankar Singh Vs. MPPKVVCL]

(DB)...1157

greTare [aror SIfEfa+ (1988 @1 49), €TRTY 7, 13(1)d), 13(2) T 19 —
|ar @ g<rIT ST — e giferaret — st — g gear g wenfua @
o yamEoE © Aread @ Sol YIfeR B, ardl B Sd! dar 9 g B
vifaa fafga @ 18 off, sra: a8 e wiftrar) o1 — arfaer @fsr | (fa I
iz fa. gl di o & @ W a) (DB)...1157

Prevention of Corruption Act (49 of 1988), Sections 7, 13(1)(d), 13(2) &
19 — Sanction Order — Validity — Held — If trial Court finds the sanction order
to be defective, it shall discharge the accused and return the charge-sheet to
prosecution which shall be at liberty to file charge-sheet once again after
seeking a fresh sanction u/S 19 of the Act. [Ravi Shankar Singh Vs.
MPPKVVCL] (DB)...1157
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gCTgIN (FIaIRoT S99 (1988 ®T 49), €IIRTY 7, 13(1)(d), 13(2) T 19 —
Fop¥l e — faferr=yar — sififeaiRa — afe fa=aror < rarera w5 s &1
JISEd UTdT 2, 98 AP P ARTIT BT qAT JRRTST Sl IRIT g
dter QI o Afdrfrad &1 aRT 19 @ siasfa Tl A ared & uEArd U@ aR
9 ARIY U G¥gd S I W zdr sl | (4 ek Riz 4. gl i & ) .
IAYCH) (DB)...1157

Prevention of Corruption Act (49 of 1988), Sections 7, 13(1)(d), 13(2) &
19 and Criminal Procedure Code, 1973 (2 of 1974), Section 311 — Sanctioning
Authority — Examination of — Stage of Trial — Enumerating the benefits, it is
held/directed that with prospective effect, while trying a case under Act of
1988, Trial Court shall examine the sanctioning authority exercising powers
u/S 311 Cr.P.C. before framing charge, even if it is not challenged by accused
because validity of sanction order can go to the root of case and can render
the very act of taking cognizance itself void ab initio. [Ravi Shankar Singh Vs.
MPPKVVCL] (DB)...1157

greTare (AT fEfa+ (1988 &7 49), TRV 7, 13(1)d), 13(2) T 19 va
qUS Hibgr Alfedl, 1973 (1974 &7 2), &€I%T 311 — Ho[¥l YIEIBIT — &1 ydlerr —
fagreor &1 y#+ — |l 1 9T $-d ge I8 fieiRa /R fear
fo dfesaciel ywma 4, 1988 & &A% & Siavid ¢& yHRoT &1 faaRT &
T faaRer <mared, RIY faRfad &1 & qd, ot 311 S99, @ Jiavla
Sl &1 YANT Hd U, A UTIST ST gdieqor Svm, vl & 9 Afgad
R1 gAd 9 <1 78 81, i T Ao smaer &1 fAferr=aar y&xvr & Jd & o
Hohdl 2 9T G o< & G DI 21 37U AT H IRA § I 941 Hhll 2 |
(fa i Rig fa. gn i flo S diga) (DB)...1157

Prevention of Corruption Act (49 of 1988), Section 19 and Criminal
Procedure Code, 1973 (2 of 1974), Section 311 & 319 — Examination of
Sanctioning Authority — Held — Section 311 Cr.P.C. empowers trial Court to
examine sanctioning authority as a witness at pre-charge stage itself and
record his statement and also subject to cross-examination if needed, to
ascertain whether he was competent to grant sanction and the sanction was
granted with due application of mind to the record of the case. [Ravi Shankar
Singh Vs. MPPKVVCL] (DB)...1157

YT} [qevT S99 (1988 &7 49), €1IRT 19 Vd U HiHaT Hladl,
1973 (1974 &7 2), €T 311 319 — A1 YIErHIT &7 gdleror — sifafeifRa —
€T 311 Y. 9. faRer <mared o1 farRe—qd @ gsHa u= 2 A9 g1fererd
®l TP Hiell & wU A Gevr o) I d AffalRaa s34 R wrer €
gfaaieor, afs smaeas 81, &3 @ fory werad a=dl 2, I8 gHhilaa o34 2q
& @ 98 A Ua B)A @ fTU WerH o1 91 YHRoT & i 2q ARass &
RIS YA & A1 JoR] UaH &1 13 off | (fd s R fa. gndidias &l
GIRYTH) (DB)...1157
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Professional Misconduct — Advocate — Held — Making concessional
statements without seeking instructions from client, not only amounts to
misleading the Court but also amounts to professional misconduct — Counsel
should not make any statement in form of undertaking, without seeking
proper instructions from party. [Nirmal Singh Vs. State Bank of India] ...*11

gfcasd srgare — siferggar — AffEiRT — vasR | g arR famr
RAarad v 9 o9 raTed 1 9fid F @ Bife F amar @ afew ghas
AR BI Pife A Y 3rar @ — 3if¥aar o vegdR 9 AT gy e fa=m,
qa4g & ®©U H BIs A A8 de1 Ay | (Frefa Rz fa e 9« qifw
gfea) R b |

Protection of Children from Sexual Offences Act (32 of 2012), Sections
4,5 & 6 — See — Penal Code, 1860, Sections 302, 363, 366, 376(2)(f) & 377
[Anokhilal Vs. State of M.P.] (SCO)...1011

ol rd 3raxTerl’ & drcTadbl BT Tveror I (2012 BT 32), €TRIY 4, 5 T 6
— 3@ — 3US Wledl, 1860 £TIRTY 302, 363, 366, 376(2)(f) T 377 (I Elerra fa.
1.9. 1Y) (SC)...1011

Real Estate (Regulation and Development) Act (16 of 2016), Sections
12, 14, 18, 19 & 71 and Real Estate (Regulation and Development) Rules (M.P)
2017, Rules 26(2), (3) & (5) — Admissibility & Adjudication of Complaints —
Authority — Held — “Admissibility” of complaint and “adjudging” the
compensation are different stages — If “authority” finds that complaint is not
liable to be rejected on ground of prima facie case or jurisdiction or locus
standi, it shall be forwarded to Adjudicating Officer appointed u/S 71 for
adjudicating compensation — Conferral of such power to examine
admissibility of complaint is not inconsistent with Section 71 — Thus, Rules
26(2), (3) & (5) are not inconsistent or ultra vires to Section 71 of the Act —
Petition dismissed. [Sowmya R. Vs. State of M..P.| (DB)...1122

g—ayeT (fafraw 3iv faare) sifef==aw (2016 71 16), €RTY 12, 14, 18,
19 G 71 vq g—w9sT (A% v faa1e) (=79, 9.9, 2017, 9% 26(2), (3)
(5) — aRarql &t grggar g ~rafavfaT — gifderd - aififaatRa — “aRarg”
3T gTEgar vd yfaax =t s e yew € - afy e g
urdT @ & uRare, Yo gsear YT AET IARBTRAT 312rar Y+ S & AR
P IR R ISR A S Iy €1 2, a1 39 yfdaar [rfoffa &+ 28
gRT 71 & 3idld Fryaa =matoras yiitrer) 1 sl fya fear s — uRare
DI YTEAAT BT G0 H31 & foag vl wifdd &1y foan Si=m gt 71 @
I T8 ® — 3ra:, W 26(2), (3) 9 (5) AT DY aRT 71 D IRAA AT
ftrerTda 1€ & — arfaer @R | (@R fa. 99.37sa)  (DB)...1122
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Real Estate (Regulation and Development) Rules (M.P) 2017, Rules
26(2), (3) & (5) — See — Real Estate (Regulation and Development) Act, 2016,
Sections 12, 14, 18, 19 & 71 [Sowmya R. Vs. State of M..P.| (DB)...1122

g—wger (fafagw siiv QAera) (a9, 9.9, 2017, (9% 26(2), (3) T (5) —
] — g—wyqr (fafagw siiv Aera) sifefaaw, 2016, STRTY 12, 14, 18, 19 T 71
(@t IR, 3. 7.9, =) (DB)...1122

Service Law — Initiating Disciplinary Proceeding — Competent
Authority — Principle of Service Jurisprudence — Held — In absence of any
provisions in any Act or Rules, vesting any particular authority with power
to initiate disciplinary proceedings in specific terms, trite principle of service
jurisprudence will follow whereby any authority senior to or having
administrative control over employee will be competent to initiate
disciplinary proceedings or issue charge-sheet. [State of M.P. Vs. Pradeep
Kumar Sharma] (DB)...1066

Har fAfer — JFeITHE BTAArst SR HRAT — 6 GIerbreT — dar
fafer sirves &1 Rigra — siffeiRa — siftrere sierar el A f6=1 Suqel &
arg #, fodt faoy yifterd &1 fafafds wafl o srgemaTee srfarfzat
IR B 31 wfed Fifed &= @ forg, dar faftreme &1y Rigia arg s
o IFaR &3 W YIRteRY Sl {6 SHar) 4 alkss 81 srerar fraer 39 w
gemEfS AT 81, IgTATcHS SRIAIEAT 3RY B IAAT JRIT—UF SN
A D forg we g | (9.9, 3 3. gy AR 2ri) (DB)...1066

Service Law — Initiation of Disciplinary Proceedings & Imposing
Penalty — Competent Authority — Held — Concept of initiating disciplinary
proceedings and imposing penalty at end of disciplinary proceedings are
distinct especially from the point of view of competence of authority to
initiate and punish — Issuance of charge-sheet/initiation of disciplinary
proceedings is not a punishment. [State of M.P. Vs. Pradeep Kumar Sharma]

(DB)...1066

War fafer — ST ® SrAaiedr SR $1 W 9 enled JfeRifaT
&1 ST — Werd giferert — AfEiRa — sremaTeTe srianfEal IRy $A
DI DT qAT JTATHIASD BRIAIRAT ST Gt R R R &
gl =1 9ol @ faRly ©u 9 yIitrer) @) SiR| &3 a1 <fdsd &R 31 |esdn
P gfReadIvT 9 — IRII—ux SR fHAT SHT/ SIS SRSl BT ARA
foan ST, U qve A 2 | (.. s 3. gdiu AR ) (DB)...1066

Service Law — Promotion — Sealed Cover Procedure — Crucial Date —
Held — For deciding the question whether sealed cover procedure is to be
adopted or not, the crucial date is the date of holding DPC when
consideration is made for promotion and not the eligibility date which may
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be a prior date than the date of holding DPC — Appeal dismissed.
[Omprakash Singh Narwariya Vs. State of M.P.] (DB)...1079

Gar fafer — ggi=ifa — ar ¢ forerer gfepar — fAonfas fafer —
affaeiRa — 59 939 &1 fafeay o9 & forv fo Far diadc fawrer ufsar
i ) S =nfay srerar <1d), faurfa uei=ifa wfifa @ 9o @ fafyr &
Prorfae R e1d & o9 YeI=IRy @ oy faamR fpar SiraT & aeIr ar=idT @) ik
21 <t fo faurfia yei=ifa afafa @ 9o o fafr @ uge @) fafer s gadl 2
— ardfier @Rt | (enwg s Rig wRafkar fa. 7.9, 3<9) (DB)...1079

Service Law — Promotion — Sealed Cover Procedure — Principle &
Object — Held — Principle behind concept of sealed cover procedure is that
any employee/officer against whom disciplinary proceedings or criminal
prosecution has commenced should not be promoted — Concept further
discussed and explained. [Omprakash Singh Narwariya Vs. State of M.P.]

(DB)...1079

war fafer — ygi=ifa — i 95 forwrer gfyar — Rigia d 8ga ey —
afrfreiRa — @ra 93 fawrer yfsar Seea @ N8 a8 figia 2 & &g
PHAR) /e 59 fvg SmucIe SRIaifedl sfeEr TuRIftS
IS IRH fHar 1 8, S usi—ia 921 fear S=r arfay — ddeur &)

3R 31fera fad==r va e &) 78 | (sHydrer Ris aralan fa. 7.9, <)
(DB)...1079

Service Law — Recruitment/Selection Process — Alteration of
Requirement for Particular District — Held — When the scheme applicable to
entire state is made under a common guideline, the alteration of requirement
by prescribing additional criteria only in respect of one district without such
authority to do will not be sustainable. [Nitesh Kumar Pandey Vs. State of
M.P.] (SC)...1058

dar fafer — wdf /aa= gfear — fafdree fored @ fov smaeasar §
gRad7— AfeEiRa — 919 WYl 51 R aF @A e 9= feenfder &
Javfa 9918 I8 2, a9 391 U9 ol uiderR & dad e ford @ Gdg o
srfaRad Arcs fafed svd gy smazasdar 4 uRad+ fear SiHn srw & e
a1 &Y B | (der HuR v f3. 9.y, rew) (SC)...1058

Service Law — Recruitment/Selection Process — Alteration of
Requirement — Held — Additional criteria introduced after selection process
has commenced — Such additional requirement not indicated in guidelines,
issued for the entire state — High Court rightly concluded that alteration of
requirement after commencement of selection process is not justified —
Petition dismissed. [Nitesh Kumar Pandey Vs. State of M.P.] (SC)...1058

Aar fafer — wdf /ag= gfFar — smavgear &1 yRad T — ffasaiRa —
A ufhaT 3RA 11 & uwand, IfaRed aFcss qr: Irfia fear 1w — Saa
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AfaRaa smagasar, Wyvf g & foag o) fed 1 feenfrden § e 98 @t
TS 2 — S7a ATEd A Sfud wu 9 gg freafa fear 2 & aa= ufhar & e
B 9N & I Imaedddr # yRad+ fear s =margwa 98 @ — afaer
G | (e $IR gvs fa. 7.9, 3159) (SC)...1058

Service Law — Recruitment/Selection Process — Approbate and
Reprobate — Held — Although it is well settled that a person who acceded to a
position and participated in the process cannot be permitted to approbate
and reprobate but in instant case, revised time schedule issued by Collector is
a schedule prescribed pursuant to recruitment process as provided in
guidelines — Mere indication of date of computer efficiency test in time
schedule and participation therein cannot be considered as if candidate has
acceded to the same so as to estop such candidate from challenging action of
respondent — Present case is not a case of approbate and reprobate. [Nitesh
Kumar Pandey Vs. State of M.P.] (SC)...1058

dar fafer — wdlf /a3 gfear- srgaieT aor fArgaleT - sfifeiRa —
JeIft I8 Yreamfa 2 f& v aafad o fodl ug R oRfie @ e ufshar § @
ol B, SS9 AFHIST SR AT FRIAIGT &) 3T argafa 71 4 1 "l Uk
JAAT YHIOT H, Heldex gRT O 3 T8 Y03 993 A, Wl ufspar &
gt ¥ fafed &Y ¥ ve gy @ o e frenfrden § Sudfia @ - @
AT H HrYeR <&dr uiEvr 3 faf & Susei« 9= &I 91 SEH 96T |
3! faar 4 T foran s w@an, & a7 swieff 3 Saa &1 agvr o foar @ aife
9 sl ot yeff Y sRard &1 gakd 29 @ fasfea fvar o wa — adwe
YHROT AFAIGT B qAT FRFAIGT B BT yHRoT 181 @ | (N FAR uvs
fa. 7.9 159) (SC)...1058

Specific Relief Act (47 of 1963), Section 16(c) & 20 — Conditional
Agreement — Held — Condition in agreement regarding demarcation of land
by seller and then sale deed be executed, is not mandatory because even at
that time, when sale deed was got executed by Court in plaintiff's favour, he
did not perform his part of contract nor got the land demarcated. [T.P.G.
Pillay Vs. Mohd. Jamir Khan] ...1174

fafafdse srgaly sifEfaw (1963 &7 47), €IRT 16(c) T 20 — TId BRIV —
fERaT — s A fasar g1 ff1 & Wwie deh wrd 3k a9 Iy fada
31 fsafea fear g, snsue 21 @ Fuife S awa H, 99 ATy gIRT ard)
@ ug ¥ fasy fadw fsarfea &= 1@ o, S99 Gfasr @ SUd AT &7 ureld
g1 fpar 3R =1 & A &1 i1 Brarar o1 | (a1, fUed fa. Aigwg SR
HT) ...1174

Specific Relief Act (47 of 1963), Section 16(c) & 20 — Readiness &
Willingness — Burden of Proof — Held — For decree of specific performance,
plaintiff has to proves his readiness to perform his part of contract — Except
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oral submission, no evidence(income tax return/bank statement)
substantiating his readiness and willingness and his financial capacity to pay
remaining sale consideration — Even no reference of readiness in notice sent
by him — Even full remaining sale consideration not deposited in CCD by
Plaintiff — He has to discharge his obligation to deposit remaining amount
even though, has not been directed by Court — Plaintiff only entitled for
refund of amount and not for a decree of specific performance — Judgment
and decree set aside — Appeal allowed. [T.P.G. Pillay Vs. Mohd. Jamir Khan]
...1174

fafafdse srgaly SifEfaT (1963 &1 47), €”T 16(c) d 20 — dIRT T
v — agad &1 9% - atafaiRa — fafafds geq &) s =g ard a1
AT & SUD ART T UTed &1 @ forg Sua) dardt wifea s+ gid @ —
I AIR ¢d Gl a1 Uy g ufdwd @) el =g facha amed
g 1 @ fag, wiRas fd<s © Rrara 13w @EmaeR Red /3@ faawon)
2l — ¥l a9 & SHs g1 99 W Aifew § ff durh o1 B "o T — ard
g1 A € ) A 2w quf fasha gfawer W s1 €1 fan 1&ar — S99 Ay X oA
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T 2 — d1E], Bdcl IBH S UG 8g sheR AR 7 & faffds grem 31 femh
3g — fvfa @ fo@ sura — ol wigR | (QLdish. fied fa. Aigwie wfiR
) ...1174

Specific Relief Act (47 of 1963), Section 16(c) & 20 — Readiness &
Willingness — Held — Defendant admitted the execution of agreement to sell —
Plaintiffs, by their conduct, failed to prove their readiness and willingness to
perform their part of contract — Discretionary decree of specific
performance of contract in favour of plaintiffs denied — However, since
payment of Rs. 1,00,000/- by plaintiffs to defendant is not disputed, instead of
decree for specific performance of contract, plaintiffs entitled for refund of
the advance amount paid by them, with hike in price — Appeal disposed.
[Ramwati (Smt.) Vs. Premnarayan]| cGF12

fafafdse srgaly e (1963 &7 47), &I’T 16(c) T 20 — dIT 3%
vorgel — affeiRa — yfaard 9 fasa & xR &1 fsues W er fear —
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603 to 609]

THE TRANSGENDER PERSONS (PROTECTION OF RIGHTS) ACT, 2019
An Act

to provide for protection of rights of transgender persons and their welfare and
for matters connected therewith and incidental thereto.

BE it enacted by Parliament in the Seventieth Year of the Republic of India as
follows:—

CHAPTER I
PRELIMINARY

1. Short title, extent and commencement. (/) This Act may be called the
Transgender Persons (Protection of Rights) Act, 2019.

(2) It extends to the whole of India.

(3) It shall come into force on such date as the Central Government may,
by notification in the Official Gazette, appoint.

2. Definitions. In this Act, unless the context otherwise requires, —
(a) "appropriate Government" means, —

(i) in relation to the Central Government or any establishment,
wholly or substantially financed by that Government, the Central
Government;

(ii) in relation to a State Government or any establishment,
wholly or substantially financed by that Government, or any local
authority, the State Government;
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(b) "establishment" means—

(i) any body or authority established by or under a Central Act
or a State Act or an authority or a body owned or controlled or aided
by the Government or a local authority, or a Government company as
defined in section 2 of the Companies Act, 2013 (18 of 2013), and
includes a Department of the Government; or

(ii) any company or body corporate or association or body of
individuals, firm, cooperative or other society, association, trust,
agency, institution;

(c) "family" means a group of people related by blood or marriage or
by adoption made in accordance with law;

(d) "inclusive education" means a system of education wherein
transgender students learn together with other students without fear of
discrimination, neglect, harassment or intimidation and the system of
teaching and learning is suitably adapted to meet the learning needs of such
students;

(e) "institution" means an institution, whether public or private, for
the reception, care, protection, education, training or any other service of
transgender persons;

(/) "local authority" means the municipal corporation or Municipality
or Panchayat or any other local body constituted under any law for the time
being in force for providing municipal services or basic services, as the case
may be, inrespect of areas under its jurisdiction;

(g) "National Council" means the National Council for Transgender
Persons established under section 16;

(h) "notification" means a notification published in the Official
Gazette;

(i) "person with intersex variations" means a person who at birth
shows variation in his or her primary sexual characteristics, external
genitalia, chromosomes or hormones from normative standard of male or
female body;

(j) "prescribed" means prescribed by rules made by the appropriate
Government under this Act; and

(k) "transgender person" means a person whose gender does not
match with the gender assigned to that person at birth and includes trans-
man or trans-woman (whether or not such person has undergone Sex
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Reassignment Surgery or hormone therapy or laser therapy or such other
therapy), person with intersex variations, genderqueer and person having
such socio-cultural identities as kinner, hijra,aravani and jogta.

CHAPTER II
PROHIBITION AGAINST DISCRIMINATION

3. Prohibition against discrimination. No person or establishment shall
discriminate against a transgender person on any of the following grounds,
namely: —

(a) the denial, or discontinuation of, or unfair treatment in,
educational establishments and services thereof;

(b) the unfair treatment in, or in relation to, employment or
occupation;

(c) the denial of, or termination from, employment or occupation;

(d) the denial or discontinuation of, or unfair treatment in, healthcare
services;

(e) the denial or discontinuation of, or unfair treatment with regard to,
access to, or provision or enjoyment or use of any goods, accommodation,
service, facility, benefit, privilege or opportunity dedicated to the use of the
general public or customarily available to the public;

(f) the denial or discontinuation of, or unfair treatment with regard
to the right of movement;

(g) the denial or discontinuation of, or unfair treatment with regard to
the right to reside, purchase, rent, or otherwise occupy any property;

(h) the denial or discontinuation of, or unfair treatment in, the
opportunity to stand for or hold public or private office; and

(i) the denial of access to, removal from, or unfair treatment in,
Government or private establishment in whose care or custody a
transgender person may be.

CHAPTER 1II
RECOGNITION OF IDENTITY OF TRANSGENDER PERSONS

4. Recognition of identity of transgender person. (/) A transgender
person shall have a right to be recognised as such, in accordance with the
provisions of this Act.

(2) A person recognised as transgender under sub-section (/) shall have a
right to self-perceived gender identity.
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5. Application for certificate of identity. A transgender person may
make an application to the District Magistrate for issuing a certificate of identity
as a transgender person, in such form and manner, and accompanied with such
documents, as may be prescribed:

Provided that in the case of a minor child, such application shall be made
by a parent or guardian of such child.

6. Issue of certificate of identity. (/) The District Magistrate shall issue to
the applicant under section 5, a certificate of identity as transgender person after
following such procedure and in such form and manner, within such time, as may
be prescribed indicating the gender of such person as transgender.

(2) The gender of transgender person shall be recorded in all official
documents in accordance with certificate issued under sub-section (7).

(3) A certificate issued to a person under sub-section (/) shall confer
rights and be a proof of recognition of his identity as a transgender person.

7. Change in gender. (/) After the issue of a certificate under sub-section
(1) of section 6, if a transgender person undergoes surgery to change gender either
as amale or female, such person may make an application, along with a certificate
issued to that effect by the Medical Superintendent or Chief Medical Officer of
the medical institution in which that person has undergone surgery, to the District
Magistrate for revised certificate, in such form and manner as may be prescribed.

(2) The District Magistrate shall, on receipt of an application along with
the certificate issued by the Medical Superintendent or Chief Medical Officer, and
on being satisfied with the correctness of such certificate, issue a certificate
indicating change in gender in such form and manner and within such time, as may
be prescribed.

(3) The person who has been issued a certificate of identity under section 6
or a revised certificate under sub-section (2) shall be entitled to change the first
name in the birth certificate and all other official documents relating to the identity
of'such person:

Provided that such change in gender and the issue of revised certificate
under sub-section (2) shall not affect the rights and entitlements of such person
under this Act.

CHAPTER IV
WELFARE MEASURES BY GOVERNMENT

8. Obligation of appropriate Government. (/) The appropriate
Government shall take steps to secure full and effective participation of
transgender persons and their inclusion in society.
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(2) The appropriate Government shall take such welfare measures as may
be prescribed to protect the rights and interests of transgender persons, and
facilitate their access to welfare schemes framed by that Government.

(3) The appropriate Government shall formulate welfare schemes and
programmes which are transgender sensitive, non-stigmatising and non-
discriminatory.

(4) The appropriate Government shall take steps for the rescue, protection
and rehabilitation of transgender persons to address the needs of such persons.

(5) The appropriate Government shall take appropriate measures to
promote and protect the right of transgender persons to participate in cultural and
recreational activities.

CHAPTER V
OBLIGATION OF ESTABLISHMENTS AND OTHER PERSONS

9. Non-discrimination in employment. No establishment shall
discriminate against any transgender person in any matter relating to employment
including, but not limited to, recruitment, promotion and other related issues.

10. Obligations of establishments. Every establishment shall ensure
compliance with the provisions of this Act and provide such facilities to
transgender persons as may be prescribed.

11. Grievance redressal mechanism. Every establishment shall
designate a person to be a complaint officer to deal with the complaints relating to
violation of the provisions of this Act.

12. Right of residence. (/) No child shall be separated from parents or
immediate family on the ground of being a transgender, except on an order of a
competent court, in the interest of such child.

(2) Every transgender person shall have —

(a) a right to reside in the household where parent or immediate
family members reside;

(b) aright not to be excluded from such household or any part thereof;
and

(c) aright to enjoy and use the facilities of such household in a non-
discriminatory manner.

(3) Where any parent or a member of his immediate family is unable to
take care of a transgender, the competent court shall by an order direct such person
to be placed in rehabilitation centre.
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CHAPTER VI

EDUCATION, SOCIAL SECURITY AND HEALTH OF TRANSGENDER
PERSONS

13. Obligation of educational institutions to provide inclusive
education to transgender persons. Every educational institution funded or
recognized by the appropriate Government shall provide inclusive education and
opportunities for sports, recreation and leisure activities to transgender persons
without discrimination on an equal basis with others.

14. Vocational training and self-employment. The appropriate
Government shall formulate welfare schemes and programmes to facilitate and
support livelihood for transgender persons including their vocational training and
self-employment.

15. Healthcare facilities. The appropriate Government shall take the
following measures in relation to transgender persons, namely: —

(a) to set up separate human immunodeficiency virus Sero-
surveillance Centres to conduct sero-surveillance for such persons in
accordance with the guidelines issued by the National AIDS Control
Organisation in this behalf;

(b) to provide for medical care facility including sex reassignment
surgery and hormonal therapy;

(c) before and after sex reassignment surgery and hormonal therapy
counselling;

(d) bring out a Health Manual related to sex reassignment surgery in
accordance with the World Profession Association for Transgender Health
guidelines;

(e) review of medical curriculum and research for doctors to address
their specific health issues;

(f) to facilitate access to transgender persons in hospitals and other
healthcare institutions and centres;

(g) provision for coverage of medical expenses by a comprehensive
insurance scheme for Sex Reassignment Surgery, hormonal therapy, laser
therapy or any other health issues of transgender persons.

CHAPTER VII
NATIONAL COUNCIL FOR TRANSGENDER PERSONS

16. National Council for Transgender Persons. (/) The Central
Government shall by notification constitute a National Council for Transgender
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Persons to exercise the powers conferred on, and to perform the functions
assigned to it, under this Act.

(2) The National Council shall consist of —

(a) the Union Minister in-charge of the Ministry of Social Justice and
Empowerment, Chairperson, ex officio;

(b) the Minister of State, in-charge of the Ministry of Social Justice
and Empowerment in the Government, Vice-Chairperson, ex officio;

(c) Secretary to the Government of India in-charge of the Ministry of
Social Justice and Empowerment, Member, ex officio;

(d) one representative each from the Ministries of Health and Family
Welfare, Home Affairs, Housing and Urban Affairs, Minority Affairs,
Human Resources Development, Rural Development, Labour and
Employment and Departments of Legal Affairs, Pensions and Pensioners
Welfare and National Institute for Transforming India Aayog, not below the
rank of Joint Secretaries to the Government of India, Members, ex officio;

(e) one representative each from the National Human Rights
Commission and National Commission for Women, not below the rank of
Joint Secretaries to the Government of India, Members, ex officio;

(f) representatives of the State Governments and Union territories by
rotation, one each from the North, South, East, West and North-East
regions, to be nominated by the Central Government, Members, ex officio;

(g) five representatives of transgender community, by rotation, from
the State Governments and Union territories, one each from the North,
South, East, West and North-East regions, to be nominated by the Central
Government, Members;

(h) five experts, to represent non-governmental organisations or
associations, working for the welfare of transgender persons, to be
nominated by the Central Government, Members; and

(i) Joint Secretary to the Government of India in the Ministry of
Social Justice and Empowerment dealing with the welfare of the
transgender persons, Member Secretary, ex officio.

(3) A Member of National Council, other than ex officio member, shall
hold office for a term of three years from the date of his nomination.

17. Functions of Council. The National Council shall perform the
following functions, namely: —

(a) to advise the Central Government on the formulation of policies,
programmes, legislation and projects with respect to transgender persons;
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(b) to monitor and evaluate the impact of policies and programmes
designed for achieving equality and full participation of transgender
persons;

(c) to review and coordinate the activities of all the departments of
Government and other Governmental and non-Governmental
Organisations which are dealing with matters relating to transgender
persons;

(d) toredress the grievances of transgender persons; and

(e) to perform such other functions as may be prescribed by the
Central Government.

CHAPTER VIII
OFFENCES AND PENALTIES
18. Offences and penalties. Whoever, —

(a) compels or entices a transgender person to indulge in the act of
forced or bonded labour other than any compulsory service for public
purposes imposed by Government;

(b) denies a transgender person the right of passage to a public place
or obstructs such person from using or having access to a public place to
which other members have access to oraright to use;

(c) forces or causes a transgender person to leave household, village
or other place of residence; and

(d) harms or injures or endangers the life, safety, health or well-being,
whether mental or physical, of a transgender person or tends to do acts
including causing physical abuse, sexual abuse, verbal and emotional abuse
and economic abuse,

shall be punishable with imprisonment for a term which shall not be less
than six months but which may extend to two years and with fine.

CHAPTER IX
MISCELLANEOUS

19. Grants by Central Government. The Central Government shall,
from time to time, after due appropriation made by Parliament by law in this
behalf, credit such sums to the National Council as may be necessary for carrying
out the purposes of this Act.

20. Act not in derogation of any other law. The provisions of this Act
shall be in addition to, and not in derogation of, any other law for the time being in
force.
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21. Protection of action taken in good faith. No suit, prosecution or
other legal proceeding shall lie against the appropriate Government or any local
authority or any officer of the Government in respect of anything which is in good
faith done or intended to be done in pursuance of the provisions of this Act and any
rules made thereunder.

22. Power of appropriate Government to make rules. (/) The
appropriate Government may, subject to the condition of previous publication, by
notification, make rules for carrying out the provisions of this Act.

(2) In particular, and without prejudice to the generality of the foregoing
power, such rules may provide for all or any of the following matters, namely: —

(a) the form and manner in which an application shall be made under
section 5;

(b) the procedure, form and manner and the period within which a
certificate of identity is issued under sub-section (7) of section 6;

(c) the form and manner in which an application shall be made under
sub-section (1) of section 7;

(d) the form, period and manner for issuing revised certificate under
sub-section (2) of section 7;

(e) welfare measures to be provided under sub-section (2) of section 8;
(f) facilities to be provided under section 10;

(g) other functions of the National Council under clause (e) of section
17;and

(h) any other matter which is required to be or may be prescribed.

(3) Every rule made by the Central Government under sub-section (7),
shall be laid, as soon as may be after it is made, before each House of Parliament,
while it is in session, for a total period of thirty days which may be comprised in
one session or in two or more successive sessions, and if, before the expiry of the
session immediately following the session or the successive sessions aforesaid,
both Houses agree in making any modification in the rule or both Houses agree
that the rule should not be made, the rule shall thereafter have effect only in such
modified form or be of no effect, as the case may be; so, however, that any such
modification or annulment shall be without prejudice to the validity of anything
previously done under that rule.

(4) Every rule made by the State Government under sub-section (7), shall
be laid, as soon as may be after it is made, before each House of the State
Legislature where it consists of two Houses, or where such legislature consists of
one House, before that House.
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23. Power to remove difficulties. (/) If any difficulty arises in giving
effect to the provisions of this Act, the Central Government may, by order
published in the Official Gazette make such provisions, not inconsistent with the
provisions of this Act as appear to it to be necessary or expedient for removing the
difficulty:

Provided that no such order shall be made after the expiry of the period of
two years from the date of commencement of this Act.

(2) Every order made under this section shall, as soon as may be after it is
made, be laid before each House of Parliament.

THE CHIT FUNDS (AMENDMENT) ACT, 2019

[Received assent of the President on 05 December 2019, published in Gazette of India
Extraordinary Part Il Section [ dated 05 December 2019 and republished for general
information in Madhya Pradesh Gazette, Part 4 (Kha), dated 01 May 2020, page Nos.
610to611]

THE CHIT FUNDS (AMENDMENT) ACT, 2019

An Act
further to amend the Chit Funds Act, 1982.

BE it enacted by Parliament in the Seventieth Year of the Republic of
India as follows: —

1. Short title and commencement. (/) This Act may be called the Chit
Funds (Amendment) Act, 2019.

(2) It shall come into force on such date as the Central Government may,
by notification in the Official Gazette, appoint.

2. Amendment of section 2. In the Chit Funds Act, 1982 (40 of 1982)
(hereinafter referred to as the principal Act,), in section 2, —

(i) in clause (b), after the word Kuri"the words ", fraternity fund,
Rotating Savings and Credit Institution" shall be inserted,

(ii) clause (d) shall be omitted,
(iii) clause (h) shall be omitted,
(iv) after clause (j), the following clauses shall be inserted, namely: —

'(ja) "gross chit amount" means the sum-total of the
subscriptions payable by all the subscribers for any instalment of a
chit without any deduction of discount or otherwise;

(7b) "net chit amount" means the difference between the gross
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chit amount and the discount, and in the case of a fraction of a ticket
means the difference between the gross chit amount and the discount
proportionate to the fraction of the ticket, and when the net chit
amount is payable otherwise than in cash, the value of the net chit
amount shall be the value at the time when it becomes payable;';

(v) clause (m) shall be omitted.
(vi) after clause (p), the following clause shall be inserted, namely: —

'(pa) "share of discount" means the share of the subscriber in
the amount of discount available under the chit agreement for
rateable distribution among the subscribers at each instalment of the
chit;'.

3. Substitution of words to certain expressions by certain other
expressions. Throughout the principal Act,—

(i) for the words "chit amount", the words "gross chit amount" shall
be substituted;

(ii) for the word "dividend", the words "share of discount" shall be
substituted; and

iii) for the words "prize amount", the words "net chit amount" shall
p
be substituted.

4. Substitution of new section for section 11. For section 11 of the
principal Act, the following section shall be substituted, namely: —

"11. Use of words "chit", ""chit fund", "chitty", "kuri", "fraternity
fund" or '""Rotating Savings and Credit Institution". (/) No person shall carry on
chit business unless he uses as part of his name any of the words "chit", "chit
fund", éhitty"Kuri)"'fraternity fund" or "Rotating Savings and Credit Institution"
and no person other than a person carrying on chit business shall use as part of his
name any such word.

(2) Where atthe commencement of this Act,—

(a) any person is carrying on chit business without using as part
of'his name any of the words specified in sub-section (1); or

(b) any person not carrying on chit business is using any such
word as part of his name,

he shall, within a period of one year from such commencement, add as part
of'his name any such word or, as the case may be, delete such word from his
name:

Provided that the State Government may;, if it considers necessary in



J/78

the public interest or for avoiding any hardship, extend the said period of
one year by such further period or periods not exceeding one year in the
aggregate.".

5.Amendment of section 13. In Section 13 ofthe principal Act,—
(i) in sub-section (1), for the words "rupees one lakh", the words
"rupees three lakhs" shall be substituted;
(ii) in sub-section (2), —
(a) in clause (a), for the words "rupees six lakhs", the words
"rupees eighteen lakhs" shall be substituted;

(b) in clause (b), for the words "rupees one lakh", the words
"rupees three lakhs" shall be substituted.

6. Amendment of section 16. In section 16 of the principal Act, in sub-
section (2), after the words "two subscribers", the words "present in person or
through video conferencing duly recorded by the foreman" shall be inserted.

7. Amendment of section 17. In section 17 of the principal Act, in sub-
section (1), —

(a) after the words "at least two other subscribers who are present",
the words "in person or through video conferencing" shall be inserted;

(b) the following proviso shall be inserted, namely: —

"Provided that where two subscribers required to be present
under sub-section (2) of section 16 are present through video
conferencing, the foreman shall have the minutes of the proceedings
signed by such subscribers within a period of two days of the date of
the draw.".

8. Amendment of section 21. In section 21 of the principal Act, in sub-
section (1), —
(i) in clause (b), for the words "five per cent.", the words "seven per
cent." shall be substituted;
(ii) in clause (f), the word "and" shall be omitted;
(iii) after clause (f), the following clause shall be inserted, namely: —

(fa) to exercise his right to lien against the credit balance in
other non-prized chits; and".

9. Amendment of section 85. In section 85 of the principal Act, in clause
(b), for the words "one hundred rupees", the words "such amount as may be
specified, by notification in the Official Gazette, by the State Government" shall
be substituted.




NOTES OF CASES SECTION

Short Note
*(11)
Before Mr. Justice G.S. Ahluwalia
W.P. No. 1533/2013 (Gwalior) decided on 18 September, 2019

NIRMAL SINGH ...Petitioner
Vs.
STATE BANK OF INDIA & anr. ...Respondents

A.  Constitution — Article 226 and Civil Procedure Code (5 of 1908),
Section 60 — Re-payment of Loan — Attachment of Pension Account — Pension
account of petitioner attached by Bank for repayment of loan — Held —
Petitioner and his family members cheated various banks and obtained loan
by playing fraud and has not repaid the loan amount — He who seeks equity
must do equity — Conduct of petitioner disentitles him for equitable relief
under Article 226 of Constitution — Petition dismissed.

@. WIaETT — 38T 226 v Rifder afaar wiedr (1908 @7 5), €RT
60 — FEUT HT YIAW<rT — 497 @id &l @ — %01 & yfad< 8q 9@ gRT
I B U w[ @l gl — AFEiRT — ar vd 9 uRaR & "l |
fafr= 91 & T B fear a@n duc wa FoT ARG fovar gd ot Tl &1
yfordsra 181 fear @ — S |G arsdr & S9 H 9rn &R anfd — arh a1
3TeRvT, I WfITH & o8 226 & idd ARATYLT FAIY & g 4 dfud
YAl ? — ATt @Ik |

B. Professional Misconduct—Advocate — Held — Making concessional
statements without seeking instructions from client, not only amounts to
misleading the Court but also amounts to professional misconduct— Counsel
should not make any statement in form of undertaking, without seeking proper
instructions from party.

@ gfcas r@ar — sfeagar — afafaeiRa — taeR @ sy ar
1 Rardt doF 7 daa ArTed &) 9fid F3 @) dife F anar 2 afes
gfeds AR &1 Hife d A1 a1 2 — Afeadar $1 vadR A Sfad s are
ST, a9y @ WU § $I3 HAF TS ST AR |

Casesreferred:

2005 (2) MPLJ 500, W.P. No. 7387/2012 order passed on 12.04.2013,
(1994) 2 SCC 481, (2005) 6 SCC 454, AIR 2003 SC 2889, AIR 1994 SC 2151,
AIR 1984 SC 1888, W.P. (C) No. 5511/2019 order passed on 30.05.2019 (Delhi
High Court).

RK Soni, for the petitioner.
Raju Sharma, for the respondents/Bank.
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Short Note
*(12)
Before Mr. Justice G.S. Ahluwalia
F.A. No. 87/2002 (Gwalior) decided on 29 August, 2019

RAMWATI (SMT.) ...Appellant
Vs.
PREMNARAYAN & anr. ...Respondents

A.  Practice — Advocate — Held — Advocate is an agent of the party,
his acts and statements should always be within the limits of the authority
given to him — Whenever a counsel wants to appear as a witness for his client,
he must withdraw his Vakalatnama and then appear as a witness, not as an
Advocate registered under the Advocate Act.

& ggla- sifrgaar— affaeaiRa — siferaqadr, veaeR &1 e sifedl
2, 99D Hd Ud B gad 34 A M yTirer &1 direil & Hfiar gl =y
— o9 H va JAferaadr v ugeR & forg amefl & wu | sulRerd 841 aredrn 2,
Y 3IYHT IBTATATHT A9 T BT aAT fbx 98 el & wu § SufRera ghm, =
& srferaaar aiftrfrm & siaefa dsiigd t@ siftaaar © wu 4 |

B.  Specific ReliefAct (47 of 1963), Section 16(c) & 20— Readiness &
Willingness — Held — Defendant admitted the execution of agreement to sell —
Plaintiffs, by their conduct, failed to prove their readiness and willingness to
perform their part of contract — Discretionary decree of specific performance of
contract in favour of plaintiffs denied — However, since payment of Rs. 1,00,000/-
by plaintiffs to defendant is not disputed, instead of decree for specific
performance of contract, plaintiffs entitled for refund of the advance amount paid
by them, with hike in price—Appeal disposed.

. ffafdee srgaly sifefa9 (1963 @71 47), €77 16(c) T 20 — dITY
v vorrat - aiftfaeiRa — ufaard 3 fama & R &1 e wier fear —
ATEITYT Y JATARVT §IRT GIAGT B ST AT BT YTl HIA Bl SHD! dARY iR
I Gifad & A fawd Y@ — ardhrer & v § <fagr @ fafafds ura a3
P ddfee o) sdldR @1 18 — qarf, gfe ardhmor grT yfdardl &1
. 1,00,000 / — &T HIa faarfea a1 2, dfaer & faffd< yra= a1 fsa
oI, ATERTOT o | 83 9fg @ 91, S gRI Ia &1 3 1 iy arow
f5d I @ sPaR © — Idid R |

Cases referred:

(1989) 1 SCC 76, (2019) 3 SCC 704, (2008) 12 SCC 145, (2015) 7 SCC
373,AIR 2019 SC 1280, (1997) 7 SCC 89.

D.D. Bansal, for the appellant.
VK. Bhardwaj with M.L. Sharma, for the respondents.
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L.LL.R. [2020] M.P. 1011 (SC)
SUPREME COURT OF INDIA
Before Mr. Justice Uday Umesh Lalit, Ms. Justice Indu Malhotra &

Mpr. Justice Krishna Murari
Cr.A. Nos. 62-63/2014 decided on 18 December, 2019

ANOKHILAL ...Appellant
Vs.
STATE OF M.P. ...Respondent

A. Penal Code (45 0f 1860), Sections 302, 363, 366,376(2)(f) & 377,
Protection of Children from Sexual Offences Act (32 of 2012), Sections 4, 5 & 6
and Constitution — Article 21 & 39-A — Trial — Procedure — Amicus Curiae —
Held — The day amicus curiae was appointed, charges were framed, and
entire trial concluded within a fortnight thereafter — 13 witnesses examined
within 7 days — Fast tracking of process must not result in burying cause of
justice — While granting free legal aid to accused, real and meaningful
assistance should be granted — Sufficient opportunity not granted to amicus
curiae to study the matter and infraction in that behalf resulted in
miscarriage of justice — Impugned judgments set aside — De-novo
consideration of matter directed — Appeal disposed.

(Paras 13 to 16 & 19 to 21)

@. qUS Hledl (1860 @7 45), €IRTV 302, 363, 366, 376(2)(f) q 377,
o & 3ravrerl & drcrdl &1 avervr SfEfaH (2012 &7 32), €TRTY 4, 5 T 6 UG
WIaErT — e80T 21 9 39—V — fqaror — yfapar — <rafiz - afeailRa —
o fam =g fa g foear am o, aRiy faxfaa 6 R o qor acueang
Q1 gwre & Haw Squf farer gara fear = — 9@ At @ fiar dve
arefirer 1 g e fear = —  gfear § d<h & gRvImTREwY = &1
PIRVT T 21 BIT A1fey — AFYad &l F-ged fafte Heradr ya@ od @93,
IIEfd® gd Aeie WEAr ST 3 ST A1y — ARTe &7 31e3d &) & folg
= i3 &1 yai« s@uR ysH A8l fan = aon 59 qdy 3 Aafasd @
IRUE®Y =1 &1 814 g3 — Inefua foia s — ar7e &1 1™ Rk 9
faramor faar s e R — srdier frrad |

B. Penal Code (45 0f 1860), Sections 302, 363, 366, 376(2)(f) & 377
and Protection of Children from Sexual Offences Act (32 0f 2012), Sections 4, 5
& 6 — Appointment of Amicus Curiae — Held — In cases, if there is possibility of
life/death sentence, only advocates having minimum 10 yrs. practice be
considered for amicus curiae or through legal services to represent the
accused — In matters regarding confirmation of death sentence before High
Court, only Senior Advocates must be first considered for amicus curiae —For
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preparation of case, reasonable and adequate time, a minimum of seven days
be provided to amicus curiae — He may be granted to have meetings and
discussions with accused. (Para22)

. qUS Wiedr (1860 &7 45), €TRTY 302, 363, 366, 376(2)(f) T 377 VT
ol Ard 3raxrer] & a1l &7 FTveror ST (2012 BT 32), €TRTY 4, 5 T 6 — T
firg &1 fagfaa - sififaiRa — afe gaon A sl /<)) <s @ |91 2,
<A & oy srerar faftre weradar & wreaw A sifrgaa &1 ufafifta a3 2 q
$ad S AfEaarTeT R faar fear s e 9 <gAa9 10 a9 @) 9@Terd
P ITHT 2 — Sod AR & 998l 7] 38 &l Y @ e d, =rafim o fog
Dacl AR AREFINTT S T R Ul [daR (AT S =A@y — gdRor &)
daY & fog, =mafE &1 <gAa9 ara &40 &1 Yfeayad vd v« 93 ys@
faar ST =rfey — 99 IAFgad & | doa SR far—fawst &4 &1 srgafa
YT SIS Gl 2 |

Cases referred:

(1969) 1 SCR 32 : AIR 1968 SC 1313, (2012) 9 SCC 408, AIR 1957 AP
505, AIR 1959 Kerala 241, (1980) 1 SCC 98, (2012) 8 SCC 553, (1981) 1 SCC
627, (1986) 2 SCC 401, AIR 1955 SC 792 : (1955) 2 SCR 524, AIR 1959 SC 609 :
1959 Crl.L.J. 782, 1994 Supp (3) SCC 321, (1986) 1 SCC 654, (1992) 1 SCC 225,
(1980) 1 SCC 81, (1980) 1 SCC 93, (1986) 4 SCC 481, (1994) 3 SCC 569, (2004)
4SCC 158,(2009) 6 SCC 667, (2018) 14 SCALE 730 =(2018) 18 SCC 788, 2019
SCC Online SC317,(2018)9 SCC 160, (2018)9 SCC 163, (2012)9 SCC 771.

JUDGMENT

The Judgment of the Court was delivered by :
UDAY UMESH LALIT, J. :- These appeals by special leave challenge the final
judgment and order dated 27.06.2013 passed by the High Court' in Criminal
Reference No.4 0f2013 and Criminal Appeal No.748 of 2013.

2. The relevant facts for the purposes of these appeals, in brief, are as
under:

(A) On 30.01.2013 a missing report was lodged by one Ramlal
that his daughter (hereinafter referred to as 'the victim') aged about
nine years was missing since 6 pm and that the appellant, his
neighbour had sent the victim to get a bidi from a kirana shop but the
victim never returned back. Pursuant to this reporting, FIR No.38 of
2013 was registered on 30.01.2013 with Police Station Chaigaon
Makhan, Khandwa for offences under Sections 363, 366 of the Indian
Penal Code.1860 ('IPC', for short) against the appellant.

' The High Court of Madhya Pradesh at Jabalpur
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(B) The body of the victim was found in an open field on
01.02.2013.
(©) The appellant was arrested on 04.02.2013, and after

completion of investigation charge-sheet was filed on 13.02.2013 in
the concerned court and the case was committed to Sessions Court on
18.2.2013. The case was posted for 19.02.2013 to consider whether
charges be framed or not.

(D) It appears that since no Advocate had entered appearance
on behalf of the appellant, on 18.02.2013 a learned Advocate was
appointed by the Legal Aid Services Authority to represent the
appellant on 19.02.2013. That learned Advocate, however, did not
appear on 19.02.2013 when the case was taken up, and as such
another learned Advocate came to be appointed through Legal Aid
Services to represent the appellant. Such appointment was done on
19.02.2013 and on the same day the charges were framed against the
appellant for the offences punishable under Sections 302, 363, 366,
376(2)(f) and 377 IPC and under Sections 4, 5 and 6 of Protection of
Children from Sexual Offences Act, 2012.

(E) In the next seven days i.e. by 26.2.2013, all thirteen
prosecution witnesses were examined.

(F) Thereafter, the case was dealt with on 27.2.2013,
28.2.2013,1.3.2013,2.3.2013 and 4.3.2013 and the orders passed by
the Trial Court were :-

""(i) 27.02.2013
State through Shri B.L. Mandloi P.P.

Accused Anokhilal present from judicial
custody. Shri D.S. Chauhan advocate present on
his behalf.

The prosecution filed application together with
letter of District Prosecution Officer and with
copy of warrant etc documents. Copies are
supplied. The defense has no objection in taking
above documents on record, hence considering
the reasons of as explained for delay the
application is liable to be accepted and above
documents are taken on record.

The prosecution stated that it does not want to
produce any other oral evidence it has been
requested that DNA report and FSL report will
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be placed on record as and when they are
received, which is immediately to be received,
not any other oral evidence are to be adduced and
besides placing on record above report, rest of
evidence was declared to be ended.

It would be just and proper to examine accused
under Section 313 Cr.P.C. for evidence available.
Hence, accused examined under Section 313
Cr.P.C. On entering in defense, the accused stated
that he does not want to adduce any evidence in
defense. Not any written statement under Section
232(2) Cr.P.C. has been filed.

Put up on 28.02.2013 for placing on record DNA
report etc and final arguments.

Sd/- (illegible)

Sessions Judge and Special Judge

Under Protection of Children from Sexual
Offences Act, Khandwa

(ii) 28.02.2013
State through Shri B.L. Mandloi P.P.

Accused Anokhilal present from judicial custody.
Shri D.S. Chauhan advocate present on his behalf.

An application was filed on behalf of prosecution
with FSLreports. Copies supplied. Heard arguments.

Since there is no effective objection regarding
allowing above application and taking on record
above FSL report and even otherwise these may
be helpful in providing justice, hence reports are
taken on record.

Above reports may be acceptable under Section
293 Cr.P.C., on this basis it was requested to mark
exhibit on above reports. Defense has not raised
any objection in this regard, hence with consent
of both the parties above reports presented
by Regional Forensic Science Laboratory
Jhumarghat Rau Indore (M.P.) are marked as ext.
C-1,C-2and C-3.

The prosecution has not yet received DNA
report, the same will be placed on record as and
when it is received, saying such like earlier it
was stated that any other evidence is not to be

L.L.R.[2020]M.P.



L.L.R.[2020]M.P.

Anokhilal Vs. State of M.P. (SC)

produced, hence hearing final arguments in case
started, which remained incomplete.

Putup on 01.03.2013 for placing on record DNA
report and rest final arguments.

Sd/-
Sessions Judge Khandwa

(iii) 01.03.2013
State through Shri B.L. Mandloi P.P.

Accused Anokhilal present from judicial
custody. Shri D.S. Chauhan advocate present on
his behalf.

The prosecution has not received DNA report,
same will be placed on record on receipt.

Hearing of rest of final arguments started which
remained incomplete.

Putup on 02.03.2013 for placing on record DNA
reportand rest of final arguments.

Sd/-
Sessions Judge
Khandwa

(iv) 02.03.2013
State through Shri B.L. Mandloi P.P.

Accused Anokhilal present from judicial custody.
Shri D.S. Chauhan advocate present on his behalf.

The accused is being tried under Section 9 of
Protection of Children from Sexual Offences
Act, 2012 and according to Provisions of Section
5 (f) of above Act, the situation of previous
conviction for the sexual offence under Section
377 IPC is also clear and above fact has found
mention in charge No.§8 framed in earlier with
intention that despite being previously convicted
for sexual offence under Section 377 IPC but in
above charge date time and place etc is not
mentioned regarding conviction according to
provisions of Section 211 (7) Cr.P.C. Hence, as is
provided under Section 211 (7) Cr.P.C. the Court
before passing order of conviction may add
statement of fact, date and place of conviction,

1015
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hence in this regard both the parties were heard.
In earlier the copy of judgment of previous
conviction was not filed due to which date, place
etc were not mentioned in charge and during
examination under Section 313 Cr.P.C. in
question No.14 in this regard by giving reference
of copy of judgment together with date, time and
place etc conviction was passed and appeal was
filed or not in this regard clear questions were
asked, hence it also does not reflect that any
prejudice has been caused to accused nevertheless
to avoid technical fault, according to provisions
of Section 211 (7) Cr.P.C. charge was modified
and amended charge was read over and
explained to accused and his plea was recorded.

Giving opportunity of additional evidence/ cross
examination to both parties regarding amended
charge would be just and proper, in this regard
both the parties were intimated.

Prosecution today by placing on record certain
additional documents articles etc. led additional
evidence and application under Section 311
Cr.P.C. has been filed. Besides this, he stated not
to adduce any other additional evidence in
regard to amendment in charge. On the other
hand defense also in this regard stated not to
conduct cross examine any witness already
examined and also stated not to furnish any
additional evidence or evidence in defense.

The prosecution presented articles relating to
case in sealed condition and an application with
documents was filed under Section 311 Cr.P.C.
Copy supplied. Arguments heard.

It is proposed to file received DNA report and
correspondent of FSL/DNA and in above regard
also request has been made to re-examine
Investigating Officer K.K. Mishra (PW-13) and
Head Constable Harikaran PW-12 and accordingly,
permission has been sought.

It has been stated that concerned document and
report since were received in delay and it was
filed as earliest and by virtue of this correspondence
relating to above are being filed now. It is mentioned

L.L.R.[2020]M.P.
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that DNA report was received on 01.03.2013
itself hence considering the reason so disclosed
during arguments defense has not raised any
effective objection hence, application stands
allowed and concerned documents are taken on
record and witness K.K. Mishra PW-13 and Hari
Karan PW-12 are permitted to be re-examined.

It has been stated by the public prosecutor that
above witnesses are present today, hence, above
both the witnesses were additionally examined
with consent of defense and they were
discharged after re-examination. Prosecution
stated not to adduce any other evidence as such
closedits evidence.

The packet of article so filed is in sealed
condition, which was opened in presence of both
the parties. After evidence let same be deposited
in malkhana by duly sealing with memo of

property.

In regard to additional evidence so adduced
accused was re-examined under Section 313
CrP.C. and again on entering in defense, the
accused stated not to adduce any evidence in
defense nor any written statement was filed under
Section 232(2) Cr.P.C. and as such defense closed
its evidence. Putup again for final arguments.

Sd/-
Sessions Judge and Special Judge
Under Protection of Children from Sexual
Offences Act, Khandwa
Again
State through Shri B.L. Mandloi P.P.

Accused Anokhilal present from judicial
custody. Shri D.S. Chauhan, Advocate present
on his behalf.

Heard final arguments. Put up on 04.03.2013 for
judgment.

Sd/-

Sessions Judge and Special Judge

Under Protection of Children from Sexual
Offences Act, khandwa

1017
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(v) 4.3.2013
State through Shri B.L. Mandloi P.P.

Accused Anokhilal present from judicial
custody. Shri D.S. Chauhan, advocate present on
his behalf.

The judgment pronounced and signed separately
in open court, according to which accused was
convicted under Section 363, 366,377,376(2)(f)
and Section 302 IPC read with Section 6 of
Protection of Children from Sexual Offences
Act,2012.

Arguments were heard on the question of
sentence. It was informed to both the parties that if
they wish, they may adduce evidence regarding
order of sentence.

It was stated by the prosecution that due to
framing charge under Section 211(7) Cr.P.C.
regarding previous conviction of accused, it has
already adduced evidence at evidence stage
regarding previous conviction of accused and
his previous criminal conduct, hence now he
does not want to adduce evidence regarding
conviction.

On the other hand, learned counsel for the
defense Shri D.S. Chauhan he has stated that
during whole trial not any member of family of
accused has appeared and in regard to his
conduct in jail the prosecution itself has already
adduced certificate etc. hence he stated not to
adduce any evidence regarding order of
sentence, nevertheless both the parties were
informed that if they wish to adduce any
evidence in this regard, then they may do so. By
giving above information to both the parties,
detailed arguments were heard regarding order
of sentence.

Put up again after some time for order of
sentence.

Sd/-

Sessions Judge and special Judge

Under Protection of Children from Sexual
Offences Act, Khandwa

L.L.R.[2020]M.P.
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Again
State through Shri B.L. Mandloi P.P.

Accused Anokhilal present from judicial custody.
Shri D.S. Chauhan, Advocate present on his
behalf.

Both the parties again stated not to adduce any
evidence regarding order of sentence, hence
order of sentence was pronounced separately in
open court according to which accused is
convicted and sentenced as follows regarding
charges:

No.| Offence Sentence of Fine In default of
U/s rigorous payment of
imprisonment fine, additional

sentence of
rigorous
imprisonment

1. 302 IPC Death Sentence - -

2. 363 IPC Seven years 1000/- | One month

3. 366 IPC Seven years 1000/- | One month

4. 377 1IPC Seven years 1000/- | One month

5. 376(2) IPC| Life 1000/- | One month

imprisonment

Due to being similar act, no separate sentence is
being awarded for the offence under Section 6 of
Protection of Children from Sexual Offences
Act,2012.

By preparing warrant of conviction in this regard
letaccused be senttojail.

The accused has been sentenced to death also
and in above regard according to Section 366
Cr.P.C. it has also been directed that death
penalty be not executed so long as it is not
confirmed by the Hon'ble High Court, hence in
that regard according to provision of Section
366(2) Cr.P.C. warrant of handing over accused
sentenced to death to taken in custody of jail, is
attached separately with warrant. Copy of

judgment is given to accused and according to

provisions of section 363 (4) Cr.P.C. accused is
informed that he has right to appeal and period of
appeal.

1019
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Let entire record of this case be sent for placing
before the Hon'ble High Court forthwith for
confirmation of death penalty as per provisions
of Section 366 Cr.P.C.

Sd/-

Sessions Judge and Special Judge

Under Protection of Children from Sexual
Offences Act, Khandwa

ofthe prosecution and stated:-

"65. From above analysis it is clear that present
case having similar facts like judicial citation of
Rajendra Prahladrao Vasnic is in the category of
'rarest of rare' case and excess to that in the present
case accused is previous convict in sexual offence
of similar nature. Hence, in view of above analysis
imposing punishing of only imprisonment for life
cannot be adequate and death sentence is
necessary.

66. Accused Anokhilal son of Sitaram has been
convicted in charge of offence punishable under
Section 363, 366, 376(2)(f), 377 and 302 IPC and
Section 6 of Protection of Children from Sexual
Offences Act, 2012 hence, according to analysis
so done:

(one) for the offence under Section302 IPC
accused Anokhilal son of Sitaram is awarded
'death sentence'. By tying knot in neck, he be
hanged till his death. It is also directed that above
death sentence be not executed unless it is
confirmed by the Hon'ble High Court.

(two) For the offence under Section 363 IPC the
accused is sentenced to seven years rigorous
imprisonment with fine of Rs.1000/-, in default of
payment of fine, he is directed to undergo another
one month rigorous imprisonment.

(three) For the offence under Section 366 IPC, the
accused is sentenced to seven years rigorous
imprisonment with fine of Rs.1,000/-, in default of
payment of fine, the accused is directed to undergo
another one month rigorous imprisonment.

L.L.R.[2020]M.P.

In its judgment and order dated 4.3.2013, the Trial Court accepted the case
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(four) For the offence under Section 376 (2)(f) IPC
the accused is sentenced to imprisonment for life
with fine of Rs.1000/-, in default of payment of
fine, he is directed to undergo another one month
rigorous imprisonment.

(five) For the offence under Section 377 IPC the
accused is sentenced to imprisonment for seven
years with fine of Rs.1,000/- in default of
payment of fine, he is directed to undergo another
one month rigorous imprisonment.

(Six) Considering the provisions of Section 42 of
Act, where for similar act the accused has been
convicted under the sections of Act and IPC, then
he should be sentenced for the offences having
larger punishment and in this regard principle of
Section 71 IPC is also perusable and in Section
376(2)(f) IPC and in Section 6 of the Act, there is
provision of punishment for imprisonment for life
and minimum sentence of 10 yrs rigorous
imprisonment and for similar act, order of
sentence is being passed for the offence under
Section 376(2) (f) and Secton 377 IPC also, hence
separate order of sentence for the offence under
Section 6 of Protection of Children from Sexual
Offences Act, 2012 is not being passed.

All the sentences of imprisonment shall run
concurrently.

67. Theaccusedis in detention since 04.02.2013
hence, let certificate of the period undergone by
him in detention during trial be attached with
warrant as per provisions section 428 Cr.P.C.
which may be used for setting off under Section
428 Cr.P.C. or as per requirement for computing
sentence as provided in Section 433 Cr.P.C.

68. On payment of fine, entire amount of fine
means Rs.4000/- unless otherwise directed, after
expiry of period of appeal be paid to Shantubai
PW-3 mother of deceased as compensation.

69. According to provisions of Section 366
Cr.P.C. let entire records and proceeding of the
case be placed before the Hon'ble High Court,
Jabalpur for confirmation of death sentence and
death sentence be not executed till it is confirmed

1021
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by the Hon'ble Madhya Pradesh High Court and
for keeping accused in custody in above period let
he be handed over with warrant in above regard
forjail custody.

70. 1 appreciate for assistance of all where in
regard to incident which happened in mid night
of 30-31 January, after arrest of accused on
04.02.2013, completing investigation immediately
charge-sheet was submitted on 18" February and to
prosecution which ensured quick trial by placing
entire evidence from 19 February to 02 March,
2013 and specially for assistance of defence
because disposal of case is ensured within only 1
month of incident only because of above
assistance and completing trial only in 12 working
days could be possible."

L.L.R.[2020]M.P.

(H) Criminal Reference No.4/2013 was accordingly registered in the

High Court for confirmation of death sentence. The appellant also preferred
Criminal Appeal No.748 of 2013 challenging his conviction and sentence. The
High Court by its judgment and order presently under appeal, affirmed the view
taken by the Trial Court and upheld the death sentence and other sentences
imposed by the Trial Court. It was observed by the High Court as under:-

"8. .....The victim was, thus, last seen alive with
the accused by Kirti Bai whose evidence
discloses that the victim and accused were seen
together at the point of time in proximity with the
time and date of the commission of crime. Also
after the incident no one saw the accused alone
because he had absconded. We are, therefore, of
the view that the prosecution has successfully
established the last seen theory beyond any
reasonable doubt against the accused.

9. We also find that the report, Ex.58, of the
DNA Finger Printing Unit completely connects
the accused with the commission of crime. The
report clearly states that the hairs seized from the
fist of victim and the skin found in the cut-nails of
victim belonged to the accused. The report further
states that the semen found on the paijama of
victim was of the accused. Not only this,
according to the report, blood found on the
underwear of accused was of the victim. The
cremation of the body of victim was done on
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1.2.2013 whereas the accused was arrested on
4.2.2013. There was, therefore, no possibility of
the blood of victim having been put on the seized
underwear of the accused.

11. The evidence on record clearly establishes
that the accused was close to the family of Ramlal
and the victim trusted him. She, therefore, on his
asking immediately rushed to buy "bidi" for him
from a kirana shop. The accused then followed the
victim with a premeditated mind to commit the
crime. The accused, taking advantage of the trust
of victim, after kidnapping and subjecting her to
brutal rape and carnal sex most gruesomely
throttled her to death. The numerous injuries on
the body of victim testify this fact. He even
dumped the body of victim in the field. Earlier
also, the accused was convicted vide judgment
dated 21.10.2010, Ex.49, for committing carnal
sex with a small boy. Thus, an innocent hapless
girl of nine years was subjected to a barbaric
treatment showing extreme depravity and arouses
a sense of revulsion in the mind of a common
man. We feel that the crime committed satisfies
the test of "rarest of rare" cases. We, therefore,
uphold the death sentence and also other
sentences imposed by the trial court."”

3. During the pendency of these appeals in this Court, it was observed by this
Courtinits Order dated 12.12.2018 as under:-

"One of the issues that has arisen in the present
case is compliance with the statutory timeframe
fixed by proviso to Section 309(1)of the
Cr.P.C.(as amended in 2018). That Section
provides a time limit of 60 days within which the
trial is supposed to be completed. In this context,
we consider it appropriate to explore the
possibility of using video-conferencing for the
purpose of recording evidence since it is
believed that such use will eliminate the time
taken for summoning the witnesses to Court.

However, an apprehension is expressed at the
Bar that the video-conferencing facility is not
always available throughout the trial in various
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parts of the country and in the present state of the
art, it cannot be wholly relied on. Since, this
appears to be surmountable, we consider it
appropriate to hear National Informatics Centre
(NIC) and Department of Justice in the matter.
Accordingly, issue notice ... ... "

4. When these appeals came up for final hearing, certain issues were
highlighted by Mr. Siddharth Luthra, learned Senior Advocate who appeared for
the appellant on behalf of the Supreme Court Legal Services Authority. According
to him, the way the trial was conducted, there was no fairness at all and the interest
of the appellant-accused was put to prejudice on more than one count. The
principal submission was recorded in the order dated 10.12.2019 passed by this
Court asunder:-

"In the submission of the learned Senior
Counsel, following aspects are, therefore, very
clear:

a) The learned Amicus Curiae came to be
appointed the same day when the charges
were framed, which effectively means that
the learned Amicus Curiae did not have
sufficient opportunity to study the matter
nor did he have any opportunity to have any
interaction with the accused to seek
appropriate instructions;

The other issues noted in the Order dated 12.12.2018 were referred to but
it was observed:-

"As presently advised, we will deal first with the
issue pertaining to the present trial and whether
the approach adopted by the Trial Court in the
present matter could be accepted or whether
there was any infraction or error on the part of the
Trial Court in adopting the approach in the present
matter. Other issues, namely applicability of
Section 309 and advisability of having video-
conferencing in the matter will be dealt with at a
later stage and the consideration of these issues,
for the time being, is deferred."

5. The consideration at present is thus confined to the issue as stated above.

6. In support of his submissions, Mr. Sidharth Luthra, learned Senior
Advocate, relied upon certain decisions of this court and, particularly, in Bashira
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vs. State of U.P’ and Mohd. Hussain Alias Julfikar Ali vs. State (Government of
NCT of Delhi)’. Mr. Varun Chopra, Deputy Advocate General appearing for the
State, however, submitted that the evidence on record, without any doubt, pointed
towards the guilt of the accused and as such the order of conviction recorded by
the Courts below was correct and did not call for any interference.

7. In Bashirda’, the Trial Court had fixed 28" February, 1967 as the date for
starting the actual trial and, on that very day, before beginning the trial, an Amicus
Curiae was appointed to represent the accused. On that very day, the Trial Court
amended the charge to which the accused pleaded not guilty and two principal
prosecution witnesses were examined. The other witnesses were examined on 1"
March, 1967 and the accused was also examined under Section 342 of the Code of
Criminal Procedure, 1898 (equivalent to Section 313 of the Code of Criminal
Procedure, 1973 or "the Code", for short). The case was thereafter fixed on 10"
March, 1967 for arguments, on which date the Amicus Curiae presented an
application for recall of one of the prosecution witnesses for further cross-
examination. The application was rejected. Arguments were then heard on the
same day and the judgment was delivered on 13" March, 1967 convicting the
accused for the offence under Section 302 IPC and sentencing him to death. In the
backdrop of these facts, the submissions of the Amicus Curiae appearing in this
Court were recorded as under:-

"2. In this case, the principal ground urged on
behalf of the appellant raises an important
question of law. Learned counsel appearing for
the appellant emphasised the circumstance that
the amicus curiae counsel to represent the
appellant was appointed by the Sessions Judge
on 28th February, 1967, just when the trial was
about to begin and this belated appointment of
the counsel deprived the appellant of adequate
legal aid, so that he was unable to defend himself
properly. It was urged that the procedure adopted
by the court was not in accordance with law, so
that, if the sentence of death is carried out, the
appellant will be deprived of his life in breach of
his fundamental right under Article 21 of the
Constitution which lays down that no person
shall be deprived of his life or personal liberty,
except according to procedure established by
law."

> (1969) 1 SCR 32 : AIR 1968 SC 1313
*(2012) 9 SCC 408



1026

Anokhilal Vs. State of M.P. (SC)

The submissions were dealt with as under:-

"8. There is nothing on the record to show that,
after his appointment as counsel for the appellant,
Sri Shukla was given sufficient time to prepare the
defence. The order-sheet maintained by the Judge
seems to indicate that, as soon as the counsel was
appointed, the charge was read out to the accused
and, after his plea had been recorded, examination
of witnesses began. The counsel, of course, did his
best to cross-examine the witnesses to the extent it
was possible for him to do in the very short time
available to him. It is true that the record also does
not contain any note that the counsel asked for
more time to prepare the defence, but that, in our
opinion, is immaterial. The Rule casts a duty on
the court itself to grant sufficient time to the
counsel for this purpose and the record should
show that the Rule was complied with by granting
him time which the court considered sufficient in
the particular circumstances of the case. In this
case, the record seems to show that the trial was
proceeded with immediately after appointing the
amicus curiae counsel and that, in fact, if any time
at all was granted, it was nominal. In these
circumstances, it must be held that there was no
compliance with the requirements of this Rule.

9. In this connection, we may refer to the
decisions of two of the High Courts where a
similar situation arose. In Re: Alla Nageswara
Rao, Petitioner' reference was made to Rule 228
of the Madras Criminal Rules of Practice which
provided for engaging a pleader at the cost of the
State to defend an accused person in a case
where a sentence of death could be passed. It was
held by Subba Rao, Chief Justice as he then was,
speaking for the Bench, that:

"a mere formal compliance with this Rule will
not carry out the object underlying the Rule. A
sufficient time should be given to the advocate
engaged on behalf of the accused to prepare his
case and conduct it on behalf of his client. We are

*AIR 1957 AP 505

L.L.R.[2020]M.P.
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satisfied that the time given was insufficient and,
in the circumstances, no real opportunity was
given to the accused to defend himself".

This view was expressed on the basis of the fact found that
the advocate had been engaged for the accused two hours
prior to the trial. In Mathai Thommen v. State’ the Kerala
High Court was dealing with a Sessions trial in which the
counsel was engaged to defend the accused on 2nd August,
1958, when the trial was posted to begin on 4th August,
1958, showing that barely more than a day was allowed to
the counsel to get prepared and obtain instructions from the
accused. Commenting on the procedure adopted by the
Sessions Court, the High Court finally expressed its
opinion by saying:

"Practices like this would reduce to a farce the
engagement of counsel under Rule 21 of the
Criminal Rules of Practice which has been made
for the purpose of effectively carrying out the
duty cast on courts of law to see that no one is
deprived of life and liberty without a fair and
reasonable opportunity being afforded to him to
prove his innocence. We consider that in cases
like this counsel should be engaged at least some
10 to 15 days before the trial and should also be
furnished with copies of the records."

In our opinion, no hard and fast rule can be laid down as to
the time which must elapse between the appointment of the
counsel and the beginning of the trial; but, on the
circumstances of each case, the Court of Session must
ensure that the time granted to the counsel is sufficient to
prepare for the defence. In the present case, when the
counsel was appointed just before the trial started, it is
clear that there was failure to comply with the
requirements of the rule of procedure in this behalf.

(Emphasis by us)
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It was also stated that the violation of the mandate of the concerned Rule
would amount to breach of rights conferred by Article 21 of the Constitution as

under:

"In these circumstances, conviction of the
appellant in a trial held in violation of that Rule
and the award of sentence of death will result in

* AIR 1959 Kerala 241
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the deprivation of his life in breach of the
procedure established by law."

The operative part of the decision was :-

"As a consequence, we set aside the conviction
and sentence of the appellant. Since we are
holding that the conviction is void because of an
error in the procedure adopted at the trial, we
direct that the appellant shall be tried afresh for
this charge after complying with the requirements
of law, so that the case is remanded to the Court of
Session for this purpose."

L.L.R.[2020]M.P.

8. In Hussainara Khatoon and others (IV) v. Home Secretary, State of Bihar,
Patna’ it was observed as under:

"7. We may also refer to Article 39-A the
fundamental constitutional directive which
reads as follows:

"39-A. Equal justice and free legal
aid—The State shall secure that the
operation of the legal system promotes
justice, on a basis of equal opportunity,
and shall, in particular, provide free
legal aid, by suitable legislation or
schemes or in any other way, to ensure
that opportunities for securing justice
are not denied to any citizen by reason
of economic or other disabilities."
(emphasis added)

This article also emphasises that free legal service
is an unalienable element of "reasonable, fair and
just" procedure for without it a person suffering
from economic or other disabilities would be
deprived of the opportunity for securing justice.
The right to free legal services is, therefore,
clearly an essential ingredient of "reasonable, fair
and just", procedure for a person accused of an
offence and it must be held implicit in the
guarantee of Article 21. This is a constitutional
right of every accused person who is unable to
engage a lawyer and secure legal services on
account of reasons such as poverty, indigence or

°(1980) 1 SCC 98
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incommunicado situation and the State is under a
mandate to provide a lawyer to an accused person

if the circumstances of the case and the needs of

justice so require, provided of course the accused
person does not object to the provision of such
lawyer. ......"

1029

9. The developments in the matter of providing free Legal Aid as translated
in various schemes and dealt with in the decisions of this Court, were noted in
Rajoo Alias Ramakant v. State of Madhya Pradesh’ as under:

"6. By the Forty-second Amendment to the
Constitution, effected in 1977, Article 39-A was
inserted. This article provides for free legal aid
by suitable legislation or schemes or in any other
manner, to ensure that opportunities for securing
justice are not denied to any citizen by reason of
economic or other disabilities.

7. Article 39-A of the Constitution reads as
follows:

"39-A. Equal justice and free legal
aid.—The State shall secure that the
operation of the legal system promotes
justice, on a basis of equal opportunity,
and shall, in particular, provide free
legal aid, by suitable legislation or
schemes or in any other way, to ensure
that opportunities for securing justice
are not denied to any citizen by reason
of economic or other disabilities."

8. Subsequently, with the intention of providing
free legal aid, the Central Government resolved
(on 26-9-1980) and appointed the "Committee
for Implementing the Legal Aid Schemes". This
Committee was to monitor and implement legal
aid programs on a uniform basis throughout the
country in fulfilment of the constitutional
mandate.

9. Experience gained from a review of the
working of the Committee eventually led to the
enactment of the Legal Services Authorities Act,
1987 (for short "the Act™).

7(2012) 8 SCC 553



1030

Anokhilal Vs. State of M.P. (SC)

10. The Act provides, inter alia, for the
constitution of a National Legal Services
Authority, a Supreme Court Legal Services
Committee, State Legal Services Authorities as
well as Taluk Legal Services Committees.
Section 12 of the Act lays down the criteria for
providing legal services. It provides, inter alia,
that every person who has to file or defend a case
shall be entitled to legal services, if he or she is
in custody. Section 13 of the Act provides that
persons meeting the criteria laid down in Section
12 of the Act will be entitled to legal services
provided the authority concerned is satisfied that
such person has a prima facie case to prosecute
or defend.

11. It is important to note in this context that
Sections 12 and 13 of the Act do not make any
distinction between the trial stage and the
appellate stage for providing legal services. In
other words, an eligible person is entitled to legal
services at any stage of the proceedings which he
or she is prosecuting or defending. In fact the
Supreme Court Legal Services Committee
provides legal assistance to eligible persons in
this Court. This makes it abundantly clear that
legal services shall be provided to an eligible
person at all stages of the proceedings, trial as
well as appellate. It is also important to note that
in view of the constitutional mandate of Article
39-A, legal services or legal aid is provided to an
eligible person free of cost.

Decisions of this Court

12. Pending the enactment of the Legal Services
Authorities Act, the issue of providing free legal
services or free legal aid or free legal representation
(all terms being understood as synonymous) came
up for consideration before this Court.

13. Among the first few decisions in this regard
is Hussainara Khatoon (4) v. Home Secretary,
State of Bihar, Patnd’. In that case, reference was
made to Article 39-A of the Constitution and it
was held that (SCC p. 105, para 7) free legal
service is an inalienable element of "'reasonable,

L.L.R.[2020]M.P.
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fair and just', procedure for a person accused of
an offence and it must be held implicit in the
guarantee of Article 21 [of the Constitution]". It
was noted that: "This is a constitutional right of
every accused person who is unable to engage a
lawyer and secure [free] legal services on
account of reasons such as poverty, indigence or
incommunicado situation." It was held that the
State is under a mandate to provide a lawyer to an
accused person if the circumstances of the case
and the needs of justice so require, subject of
course to the accused person not objecting to the
providing of a lawyer.

14. The essence of this decision was followed
in Khatri and others (II) v. State of Bihar'. In that
case, it was noted that the Judicial Magistrate did
not provide legal representation to the accused
persons because they did not ask for it. This was
found to be unacceptable. This Court went
further and held that it was the obligation of the
Judicial Magistrate before whom the accused
were produced to inform them of their
entitlement to legal representation at State cost.
In this context, it was observed that the right to
free legal services would be illusory unless the
Magistrate or the Sessions Judge before whom
the accused is produced informs him of this
right. It would also make a mockery of legal aid
if it were to be left to a poor, ignorant and
illiterate accused to ask for free legal services
thereby rendering the constitutional mandate a
mere paper promise.

15. Suk Das v. Union Territory of Arunachal
Pradesh’ reiterated the requirement of providing
free and adequate legal representation to an
indigent person and a person accused of an
offence. In that case, it was reiterated that an
accused need not ask for legal assistance—the
Court dealing with the case is obliged to inform
him or her of the entitlement to free legal aid.
This Court observed that (SCC p. 407, para 5) it
was now

*(1981) 1 SCC 627
? (1986) 2 SCC 401
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"settled law that free legal assistance
at State cost is a fundamental right of a
person accused of an offence which
may involve jeopardy to his life or
personal liberty and this fundamental
right is implicit in the requirement of
reasonable, fair and just procedure
prescribed by Article 21 [of the
Constitution]".

16. Since the requirements of law were not met
in that case, and in the absence of the accused
person being provided with legal representation
at State cost, it was held that there was a violation
of the fundamental right of the accused under
Article 21 of the Constitution. The trial was held
to be vitiated on account of a fatal constitutional
infirmity and the conviction and sentence were
setaside.

17. We propose to briefly digress and advert to
certain observations made, both in Khatri (2)°
and Suk Das’ In both cases, this Court carved out
some exceptions in respect of grant of free legal
aid to an accused person. It was observed that:
(SCCp.632,para6)

"6. ... There may be cases involving
offences such as economic offences or
offences against law prohibiting
prostitution or child abuse and the
like, where social justice may require
that free legal services need not be
provided by the State."

We have some reservations whether such
exceptions can be carved out particularly
keeping in mind the constitutional mandate and
the universally accepted principle that a person
is presumed innocent until proven guilty. If such
exceptions are accepted, there may be a
tendency to add some more, such as in cases of
terrorism, thereby diluting the constitutional
mandate and the fundamental right guaranteed
under Article 21 of the Constitution. However,
we need not say anything more on this subject
since the issue is not before us.

L.L.R.[2020]M.P.
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18. The above discussion conclusively shows
that this Court has taken a rather proactive role in
the matter of providing free legal assistance to
persons accused of an offence or convicted of an
offence."

1033

10. In Mohd. Hussain @ Julfikar Ali v. State (Government of NCT of Delhi)’
one of the submissions advanced on behalf of the accused was that he was denied
right of a counsel and thus was not given fair and impartial trial. H.L. Dattu, J. (as
the learned Chief Justice then was) in para 7 of his decision quoted orders passed
by the Trial Court and in paras 10 to 12 observed that the evidence of 56 witnesses
was recorded by the Trial Court without providing a counsel to the appellant-
accused. Itwas stated: -

"18. Section 311 of the Code empowers a
criminal court to summon any person as a
witness though not summoned as a witness or
recall and re-examine any person already
examined at any stage of any enquiry, trial or
other proceeding and the court shall summon
and examine or recall and re-examine any such
person if his evidence appears to be essential to
the just decision of the case.

19. If the appellate court in an appeal from a
conviction under Section 386 orders the accused
to be retried, on the matter being remanded to the
trial court and on retrial of the accused, such trial
court retains the power under Section 311 of the
Code unless ordered otherwise by the appellate
court.

20. In Machander v. State of Hyderabad", it
has been stated by this Court that while it is
incumbent on the court to see that no guilty
person escapes but the court also has to see that
justice is not delayed and the accused persons are
not indefinitely harassed. The Court further
stated that the scale must be held even between
the prosecution and the accused.

21. In Gopi Chandv. Delhi Admn", a Constitution
Bench of this Court was concerned with the

"“ AIR 1955 SC 792 : (1955) 2 SCR 524
""AIR 1959 SC 609 : 1959 Crl. L.J. 782
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criminal appeals wherein plea of the validity of
the trial and of the orders of conviction and
sentence was raised by the appellant. That was a
case where the appellant was charged for three
offences which were required to be tried as a
warrant case by following the procedure
prescribed in the Criminal Procedure Code,
1898 but he was tried under the procedure
prescribed for the trial of a summons case. The
procedure for summons case and warrants case
was materially different. The Constitution
Bench held that having regard to the nature of the
charges framed and the character and volume of
evidence led, the appellant was prejudiced; the
trial of the three cases against the appellant was
vitiated and the orders of conviction and
sentence were rendered invalid. The Court,
accordingly, set aside the orders of conviction
and sentence. While dealing with the question as
to what final order should be passed in the
appeals, the Constitution Bench held as under:
(AIR pp. 619-20, para29)

"29. ... The offences with which the
appellant stands charged are of a very
serious nature; and though it is true
that he has had to undergo the ordeal of
a trial and has suffered rigorous
imprisonment for some time that
would not justify his prayer that we
should not order his retrial. In our
opinion, having regard to the gravity
of the offences charged against the
appellant, the ends of justice require
that we should direct that he should be
tried for the said offences de novo
according to law. We also direct that the
proceedings to be taken against the
appellant hereafter should be commenced
without delay and should be disposed as
expeditiously as possible."

L.L.R.[2020]M.P.
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22. A two-Judge Bench of this Court in Tyron
Nazareth v. State of Goa”, after holding that the
conviction of the appellant was vitiated as he
was not provided with legal aid in the course of
trial, ordered retrial. The brief order reads as
follows: (SCCp. 322, para?2)

2. We have heard the learned counsel
for the State. We have also perused the
decisions of this Court in Khatri (2) v.
State of Bihar® and Sukh Das v. UT,
Arunachal Pradesh’. We find that the
appellant was not assisted by any
lawyer and perhaps he was not aware
of the fact that the minimum sentence
provided under the statute was 10
years' rigorous imprisonment and a
fine of Rs 1 lakh. We are, therefore, of
the opinion that in the circumstances
the matter should go back to the
tribunal. The appellant if not
represented by a lawyer may make a
request to the court to provide him
with a lawyer under Section 304 of the
Criminal Procedure Code or under any
other legal aid scheme and the court
may proceed with the trial afresh after
recording a plea on the charges. The
appeal is allowed accordingly. The
order of conviction and sentence
passed by the Special Court and
confirmed by the High Court are set
aside and a de novo trial is ordered
hereby."

23. This Court in S. Guin v. Grindlays Bank
Ltd."” was concerned with the case where the trial
court acquitted the appellants of the offence
punishable under Section 341 IPC read with
Section 36-AD of the Banking Regulation Act,
1949. The charge against the appellants was that
they had obstructed the officers of the Bank,
without reasonable cause, from entering the
premises of a branch of the Bank and also

21994 Supp (3) SCC 321

(1986) 1 SCC 654
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obstructed the transaction of normal banking
business. Against their acquittal, an appeal was
preferred before the High Court which allowed it
after a period of six years and remanded the case
for retrial. It was from the order of remand for
retrial that the matter reached this Court. This
Court while setting aside the order of remand in
para 3 of the Report held as under: (SCC pp. 655-
56)

"3. After going through the judgment
of the Magistrate and of the High
Court we feel that whatever might
have been the error committed by the
Magistrate, in the circumstances of the
case, it was not just and proper for the
High Court to have remanded the case
for fresh trial, when the order of
acquittal had been passed nearly six
years before the judgment of the High
Court. The pendency of the criminal
appeal for six years before the High
Court is itself a regrettable feature of
this case. In addition to it, the order
directing retrial has resulted in serious
prejudice to the appellants. We are of
the view that having regard to the
nature of the acts alleged to have been
committed by the appellants and other
attendant circumstances, this was a
case in which the High Court should
have directed the dropping of the
proceedings in exercise of its inherent
powers under Section 42 of the
Criminal Procedure Code even if for
some reason it came to the conclusion
that the acquittal was wrong. A fresh
trial nearly seven years after the
alleged incident is bound to result in
harassment and abuse of judicial
process."

24. The Constitution Bench of this Court in
Abdul Rehman Antulay v. R.S. Nayak"
considered right of an accused to speedy trial in

“(1992) 1 SCC 225

L.L.R.[2020]M.P.
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light of Article 21 of the Constitution and various
provisions of the Code. The Constitution Bench
also extensively referred to the earlier decisions
of this Court in Hussainara Khatoon (1) v. State
of Bihar”, Hussainara Khatoon (3) v. State of
Bihar', Hussainara Khatoon (4) v. State of
Bihar’ and Raghubir Singh v. State of Bihar'  and
noted that the provisions of the Code are
consistent with the constitutional guarantee of
speedy trial emanating from Article 21. In para
86 of the Report, the Court framed guidelines.
Sub-paras (9) and (10) thereof read as under:
(Abdul Rehman Antulay case", SCC p.272)

"86. (9) Ordinarily speaking, where
the court comes to the conclusion that
right to speedy trial of an accused has
been infringed the charges or the
conviction, as the case may be, shall
be quashed. But this is not the only
course open. The nature of the offence
and other circumstances in a given
case may be such that quashing of
proceedings may not be in the interest
ofjustice. In such a case, it is open to the
court to make such other appropriate
order— including an order to conclude
the trial within a fixed time where the
trial is not concluded or reducing the
sentence where the trial has concluded
—as may be deemed just and
equitable in the circumstances of the
case.

(10) It is neither advisable nor
practicable to fix any time-limit for
trial of offences. Any such rule is
bound to be qualified one. Such rule
cannot also be evolved merely to shift
the burden of proving justification on
to the shoulders of the prosecution. In
every case of complaint of denial of
right to speedy trial, it is primarily for

(1980) 1 SCC 81
' (1980) 1 SCC 93
7 (1986) 4 SCC 481
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the prosecution to justify and explain
the delay. At the same time, it is the
duty of the court to weigh all the
circumstances of a given case before
pronouncing upon the complaint. The
Supreme Court of USA too has
repeatedly refused to fix any such
outer time-limit in spite of the Sixth
Amendment. Nor do we think that not
fixing any such outer limit ineffectuates
the guarantee of right to speedy trial."

25. In Kartar Singh v. State of Punjab", it was
stated by this Court that no doubt liberty of a
citizen must be zealously safeguarded by the
courts; nonetheless the courts while dispensing
justice should keep in mind not only the liberty
of the accused but also the interest of the victim
and their near and dear and above all the
collective interest of the community and the
safety of the nation so that the public may not
lose faith in the system of judicial administration
and indulge in private retribution. In that case,
the Court was dealing with a case under the
TADAAct."

L.L.R.[2020]M.P.

It was thus held that the impugned judgment was required to be reversed
and the matter was to be remanded for fresh trial. C.K. Prasad, J. concurred with
H.L. Dattu, J. and accepted that the Judgments of conviction and sentence be set
aside as the appellant-accused was not given assistance of a lawyer to defend
himself during trial. However, in his view, the case was not required to be
remanded for fresh trial and the benefit of complete acquittal be given to the
appellant-accused.

On this difference of opinion, the matter went to a Bench of three Judges
which accepted the view taken by H.L. Dattu, J. and directed de novo trial. It was

observed’:-

""15. Section 304 of the Code mandates legal aid
to the accused at State's expense in a trial before
the Court of Session where the accused is not
represented by a pleader and where it appears to
the court that the accused has not sufficient
means to engage a pleader.

" (1994) 3 SCC 569
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38. In Best Bakery case”, the Court also made
the following observations: (SCC p. 187, paras
38-40)

"38. A criminal trial is a judicial
examination of the issues in the case
and its purpose is to arrive at a
judgment on an issue as to a fact or
relevant facts which may lead to the
discovery of the fact issue and obtain
proof of such facts at which the
prosecution and the accused have arrived
by their pleadings; the controlling
question being the guilt or innocence of
the accused. Since the object is to mete
out justice and to convict the guilty
and protect the innocent, the trial
should be a search for the truth and not
a bout over technicalities, and must be
conducted under such rules as will
protect the innocent, and punish the
guilty. The proof of charge which has
to be beyond reasonable doubt must
depend upon judicial evaluation of the
totality of the evidence, oral and
circumstantial, and not by an isolated
scrutiny.

39. Failure to accord fair hearing either
to the accused or the prosecution
violates even minimum standards of
due process of law. It is inherent in the
concept of due process of law, that
condemnation should be rendered
only after the trial in which the hearing
is a real one, not sham or a mere farce
and pretence. Since the fair hearing
requires an opportunity to preserve the
process, it may be vitiated and violated
by an overhasty, stage-managed,
tailored and partisan trial.

40. The fair trial for a criminal offence
consists not only in technical observance
ofthe frame and forms of law, but also in

" Zahira Habibulla H. Sheikh vs. State of Gujarat - (2004) 4 SCC 158
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recognition and just application of its
principles in substance, to find out the
truth and prevent miscarriage of justice."

The Bench emphasised that: (Best Bakery case",
SCCp. 192,para52)

"52. Whether a retrial under Section
386 of the Code or taking up of
additional evidence under Section 391
of the Code [in a given case] is the
proper procedure will depend on the
facts and circumstances of each case
for which no straitjacket formula of
universal and invariable application
can be formulated."

40. "Speedy trial" and "fair trial" to a person
accused of a crime are integral part of Article 21.
There is, however, qualitative difference
between the right to speedy trial and the
accused's right of fair trial. Unlike the accused's
right of fair trial, deprivation of the right to
speedy trial does not per se prejudice the accused
in defending himself. The right to speedy trial is
in its very nature relative. It depends upon
diverse circumstances. Each case of delay in
conclusion of a criminal trial has to be seen in the
facts and circumstances of such case. Mere lapse
of several years since the commencement of
prosecution by itself may not justify the
discontinuance of prosecution or dismissal of
indictment. The factors concerning the accused's
right to speedy trial have to be weighed vis-a-vis
the impact of the crime on society and the
confidence of the people in judicial system.
Speedy trial secures rights to an accused but it
does not preclude the rights of public justice.
The nature and gravity of crime, persons
involved, social impact and societal needs must
be weighed along with the right of the accused to
speedy trial and if the balance tilts in favour of
the former the long delay in conclusion of
criminal trial should not operate against the
continuation of prosecution and if the right of the
accused in the facts and circumstances of the
case and exigencies of situation tilts the balance

L.L.R.[2020]M.P.
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in his favour, the prosecution may be brought to
an end. These principles must apply as well
when the appeal court is confronted with the
question whether or not retrial of an accused
should be ordered."

11. In Ankush Maruti Shinde and others vs. State of Maharashtra™ the High
Court had upheld the conviction and death sentence imposed upon accused nos. 1,
2 and 4 while accused nos. 3, 5 and 6 were sentenced to imprisonment for life. The
appeals were preferred by accused nos. 1, 2 and 4 against their conviction and
sentence while Criminal Appeal Nos. 881-882 of 2009 were preferred by the State
seeking enhancement of sentence of life imprisonment to death sentence in
respect of accused nos. 3, 5 and 6. In the Appeals preferred by the State, notice was
served upon accused nos. 3, 5 and 6 only on 6.12.2008. However, even before
service of such notice, the hearing in respect of all the appeals had begun on
04.12.2008. On 10.12.2008 the learned counsel who was appearing for the
accused nos. 1, 2 and 4 was appointed as Amicus Curiae to represent accused nos.
3, 5 and 6. The hearing was concluded the same day and the judgment was
reserved. By its decision dated 30.04.2009 this Court allowed the Appeals
preferred by the State and imposed death sentence upon accused nos. 3, 5 and 6
while confirming the death sentence in respect of accused nos. 1, 2 and 4. All six
accused were thus sentenced to death.

Thereafter, Review Petition (Crl.)Nos.34-35 of 2010 were preferred by
accused nos. 1, 2 and 4 while Review Petition (Crl.)Nos.18-19 of 2011 were

preferred by accused nos. 3, 5 and 6. While allowing Review Petitions by its Order
dated 31.10.2018"", this Court observed:-

"From the above narration of facts, it is evident
that Accused Nos.3, 5 and 6 had no opportunity
to be heard by the Bench, before the appeals filed
by the State of Maharashtra for enhancement of
sentence were decided. They have been deprived
of an opportunity of engaging counsel and of
urging such submissions as they may have been
advised to urge in defence to the appeals filed by
the State for enhancement."

This Court, therefore, recalled the Judgment and order dated 30.04.2009
and the Criminal Appeals were restored to the file of this Court to be considered on
merits.

*(2009) 6 SCC 667
*' Ambadas Laxman Shinde and others vs. State of Maharashtra - (2018) 14 SCALE 730 = (2018) 18 SCC
788
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Subsequently, a Bench of three Judges by its decision dated 05.03.2019”
acquitted the concerned accused of the charges levelled against them. This Court
also dismissed the appeals preferred by the State for enhancement of sentence qua

accused Nos.3, 5and 6.

12.  InImtiyaz Ramzan Khan vs. State of Maharashtra® it was observed by this
Court:-

"4, We now come to the common feature
between these two matters. Mr. Shikhil Suri,
learned advocate appeared for the accused in both
the matters. On previous dates letters were
circulated by the learned advocate appearing for
the petitioners that the matters be adjourned so as
to enable the counsel to make arrangements for
conducting videoconferencing with the accused
concerned. The letter further stated that this
exercise was made mandatory as per the
directions of the Supreme Court Legal Services
Committee. This Court readily agreed” and
adjourned the matters. On the adjourned date, we
enquired from Mr. Shikhil Suri, learned advocate
whether he could successfully get in touch with
the accused concerned. According to the learned
advocate he could not get in touch with the
accused in the first matter but could speak with his
sister whereas in the second matter he could have
video conference with the accused.

5. In our view such a direction on part of the
Supreme Court Legal Services Committee is
quite commendable and praiseworthy. Very often
we see that the learned advocates who appear in
matters entrusted by the Supreme Court Legal
Services Committee, do not have the advantage of
having had a dialogue with either the accused or
those who are in the know of the details about the
case. This at times seriously hampers the efforts
on part of the learned advocates. All such attempts
to facilitate dialogue between the counsel and his
client would further the cause of justice and make
legal aid meaningful. We, therefore, direct all
Legal Services Authorities/Committees in every

2019 SCC Online SC 317 - Ankush Maruti Shinde and others vs. State of Maharashtra
?(2018) 9 SCC 160
*(2018) 9 SCC 163-Imtiyaz Ramzan Khan vs. State of Maharashtra



L.L.R.[2020]M.P.

Anokhilal Vs. State of M.P. (SC) 1043

State to extend similar such facility in every
criminal case wherever the accused is lodged in jail.
They shall extend the facility of videoconferencing
between the counsel on one hand and the accused or
anybody in the know of the matter on the other, so
that the cause of justice is well served."

13. The following principles, therefore, emerge from the decisions referred to

hereinbove:-

a)

b)

d)

Article 39-A inserted by the 42" amendment to the
Constitution, effected in the year 1977, provides for free
legal aid to ensure that opportunities for securing justice are
not denied to any citizen by reason of economic or other
disabilities. The statutory regime put in place including the
enactment of the Legal Services Authorities Act, 1987 is
designed to achieve the mandate of Article 39-A.

It has been well accepted that Right to Free Legal Services
is an essential ingredient of 'reasonable, fair and just'
procedure for a person accused of an offence and it must be
held implicit in the right guaranteed by Article 21. The
extract from the decision of this Court in Best Bakery
case” (as quoted in the decision in Mohd. Hussain’)
emphasizes that the object of criminal trial is to search for
the truth and the trial is not a bout over technicalities and
must be conducted in such manner as will protect the
innocent and punish the guilty.

Even before insertion of Article 39-A in the Constitution,
the decision of this Court in Bashira’ put the matter beyond
any doubt and held that the time granted to the Amicus
Curiae in that matter to prepare for the defense was
completely insufficient and that the award of sentence of
death resulted in deprivation of the life of the accused and
was in breach of the procedure established by law.

The portion quoted in Bashira’ from the judgment of the
Madras High Court authored by Subba Rao, J., the then
Chief Justice of the High Court, stated with clarity that
mere formal compliance of the rule under which sufficient
time had to be given to the counsel to prepare for the
defense would not carry out the object underlying the rule.
It was further stated that the opportunity must be real
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where the counsel is given sufficient and adequate time to
prepare.

e) In Bashira’ as well as in Ambadas’’, making substantial
progress in the matter on the very day after a counsel was
engaged as Amicus Curiae, was not accepted by this Court
as compliance of 'sufficient opportunity'to the counsel.

14. In the present case, the Amicus Curiae, was appointed on 19.02.2013, and
on the same date, the counsel was called upon to defend the accused at the stage of
framing of charges. One can say with certainty that the Amicus Curiae did not
have sufficient time to go through even the basic documents, nor the advantage of
any discussion or interaction with the accused, and time to reflect over the matter.
Thus, even before the Amicus Curiae could come to grips of the matter, the
charges were framed.

The concerned provisions viz. Sections 227 and 228 of the Code
contemplate framing of charge upon consideration of the record of the case and
the documents submitted therewith, and after 'hearing the submissions of the
accused and the prosecution in that behalf'. If the hearing for the purposes of these
provisions is to be meaningful, and not just a routine affair, the right under the said
provisions stood denied to the appellant.

15. In our considered view, the Trial Court on its own, ought to have
adjourned the matter for some time so that the Amicus Curiae could have had the
advantage of sufficient time to prepare the matter. The approach adopted by the
Trial Court, in our view, may have expedited the conduct of trial, but did not
further the cause of justice. Not only were the charges framed the same day as
stated above, but the trial itself was concluded within a fortnight thereafter. In the
process, the assistance that the appellant was entitled to in the form of legal aid,
could not be real and meaningful.

16. There are other issues which also arise in the matter namely that the
examination of 13 witnesses within seven days, the examination of the accused
under the provisions of the Section 313 of the Code even before the complete
evidence was led by the prosecution, and not waiting for the FSL and DNA reports
in the present case. DNA report definitely formed the foundation of discussion by
the High Court. However, the record shows that the DNA report was received
almost at the fag end of the matter, and after such receipt, though technically an
opportunity was given to the accused, the issue on the point was concluded the
very same day. The concluding paragraphs of the judgment of the Trial Court
show that the entire trial was completed in less than one month with the assistance
of the prosecution as well as the defense, but, such expeditious disposal definitely
left glaring gaps.
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17. In V.K Sasikala vs. State Represented by Superintendent of Police” a
caution was expressed by this Court as under:-

"23.4 While the anxiety to bring the trial to
its earliest conclusion has to be shared it is
fundamental that in the process none of the
well-entrenched principles of law that have
been laboriously built by illuminating
judicial precedents are sacrificed or
compromised. In no circumstance, can the
cause of justice be made to suffer, though,
undoubtedly, it is highly desirable that the
finality of any trial is achieved in the
quickest possible time."

18.  Expeditious disposal is undoubtedly required in criminal matters and that
would naturally be part of guarantee of fair trial. However, the attempts to
expedite the process should not be at the expense of the basic elements of fairness
and the opportunity to the accused, on which postulates, the entire criminal
administration of justice is founded. In the pursuit for expeditious disposal, the
cause of justice must never be allowed to suffer or be sacrificed. What is
paramount is the cause of justice and keeping the basic ingredients which secure
that as a core idea and ideal, the process may be expedited, but fast tracking of
process must never ever result in burying the cause of justice.

19. In the circumstances, going by the principles laid down in Bashira’, we
accept the submission made by Mr. Luthra, the learned Amicus Curiae and hold
that the learned counsel appointed through Legal Services to represent the
appellant in the present case ought to have been afforded sufficient opportunity to
study the matter and the infraction in that behalf resulted in miscarriage of justice.
In light of the conclusion that we have arrived at, there is no necessity to consider
other submissions advanced by Mr. Luthra, the learned Amicus Curiae.

All that we can say by way of caution is that in matters where death
sentence could be one of the alternative punishments, the courts must be
completely vigilant and see that full opportunity at every stage is afforded to the
accused.

20. We, therefore, have no hesitation in setting aside the judgments of
conviction and orders of sentence passed by the Trial Court and the High Court
against the appellant and directing de novo consideration. It shall be open to the
learned counsel representing the appellant in the Trial Court to make any
submissions touching upon the issues (i) whether the charges framed by the Trial
Court are required to be amended or not; (i1) whether any of the prosecution

*(2012) 9 SCC 771
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witnesses need to be recalled for further cross-examination; and (iii) whether any
expert evidence is required to be led in response to the FSL report and DNA report.
The matter shall, thereafter, be considered on the basis of available material on
record in accordance with law.

21. It must be stated that the discussion by this Court was purely confined to
the issue whether, while granting free Legal Aid, the appellant was extended real
and meaningful assistance or not. The discussion in the matter shall not be taken to
be a reflection on the merits of the matter, which shall be considered and gone
into, uninfluenced by any observations made by us.

22.  Before we part, we must lay down certain norms so that the infirmities that
we have noticed in the present matter are not repeated:-

1) In all cases where there is a possibility of life sentence or
death sentence, learned Advocates who have put in
minimum of 10 years practice at the Bar alone be
considered to be appointed as Amicus Curiae or through
legal services to represent an accused.

i1) In all matters dealt with by the High Court concerning
confirmation of death sentence, Senior Advocates of the
Court must first be considered to be appointed as Amicus
Curiae.

i) Whenever any learned counsel is appointed as Amicus
Curiae, some reasonable time may be provided to enable
the counsel to prepare the matter. There cannot be any hard
and fast rule in that behalf. However, a minimum of seven
days' time may normally be considered to be appropriate
and adequate.

v) Any learned counsel, who is appointed as Amicus Curiae
on behalf of the accused must normally be granted to have
meetings and discussion with the concerned accused. Such
interactions may prove to be helpful as was noticed in
Imtiyaz Ramzan Khan”.

23. In the end, we express our appreciation and gratitude for the assistance
given by Mr. Luthra, the learned Amicus Curiae and request him to assist this
Court for deciding other issues as noted in the Orders dated 12.12.2018 and
10.12.2019 passed by this Court, for which purpose these matters be listed on
18.02.2020 before the appropriate Bench.

24, With the aforesaid observations, the substantive appeals stand disposed
of, but the matter be listed on 18.02.2020 as directed.

Order accordingly
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I.L.R. [2020] M.P. 1047 (SC)
SUPREME COURT OF INDIA
Before Mr. Justice Sanjay Kishan Kaul & Mr. Justice K.M. Joseph
C.A. No. 4658/2009 decided on 29 January, 2020

STATE OF M.P. & anr. ...Appellants
Vs.
M.P. TRANSPORT WORKERS FEDN. ...Respondent
(Alongwith C.A. No. 7613/2009(IV-A))
A. Labour Laws (Amendment) and Miscellaneous Provisions Act,

M.P. 2002 (26 of 2003) and Constitution — Article 14 & 21 — Validity of
Amendment—Held — In the wisdom of legislature, the process would be better
served by maintaining regular criminal courts as a forum for adjudication of
such disputes which have a criminal aspect, relating to identical 16 labour
law statutes — System is working in Criminal Courts for last more than a
decade and no grievance has been made out — Impugned order strucking
down the amendment is set aside — Amendment Act of 2002 upheld — Appeals
allowed. (Paras 7to 10)

@. 5797 faferaT (Gener) siiv g@ivf Syser sifefaa4, 7.9, 2002 (2003
@1 26) V9 HIAETT — 28T 14 g 21 — GIeTT B1 [Afermr=ar — afifaiRa —
faufier @ fads o, 16 Guwy o9 A SrET & g9 4, 9 fqare e
qIfvs® Usel 2, @ ~rafviaq 3 fFafia siftss <mareral &1 1@ »ivd @ wu
H 991¢ v 9 SR dEar awd B — <idss =mareat 7 yorrell s
TP <P I s 99 4 sriva @ 3 a1g Raraa Rig =18 @ 1€ @ —
Ty fEfed w3 arar e fa e ured fHar AT — 2002 ST GIEA
AR SR 3@ T — died AR |

B. Labour Laws (Amendment) and Miscellaneous Provisions Act,
M.P. 2002 (26 of 2003) and Constitution — Article 14 & 21 — Challenge to
Legislation — Scope — Held — The scope is within a limited domain i.e. on the
twin test of lack of Legislative competence and violation of any of
Fundamental Rights guaranteed in Part I1I of Constitution. (Para 6)

. 5797 [AferaT (Gener) siiv g@ivf Syser sifefa4, 7.9, 2002 (2003
@1 26) V9 WIAETT — =85 14 9 21 — (3817 &I gldl — giftg - siffeiRa
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Casesreferred:
(2007) 6 SCC 236, (1996) 3 SCC 709, (2005) 12 SCC 752.
JUDGMENT

The Judgment of the Court was delivered by
SANJAY KISHAN KAUL, J.:- The Labour Bar Association, Satna and M.P.
Transport Workers Federation sought to assail the provisions of the Madhya
Pradesh Labour Laws (Amendment) and Misc. Provisions Act, 2002 (for short
'the Amendment') enforced by Notification dated 5.8.2005 as ultra vires the
provisions of Article 14 of the Constitution. The history to the dispute is that the
power to try offences under labour laws was conferred on the Labour Courts vide
Madhya Pradesh Amendment Act No.43 of 1981, as against the regular criminal
Courts. That process was sought to be reversed by the Amendment which was
assailed. The rationale was stated to be that the Labour Courts were already
burdened and thus, did not have time to adjudicate even the disputes arising out of
the Industrial Disputes Act, 1947 and the M.P. Industrial Relations Act, 1960. On the
other hand, the parties assailing the said Amendment canvassed that the object of
shifting the trial of criminal cases relating to labour disputes to Labour Courts had
been conferred by Legislation for promoting industrial harmony.

2. In terms of an elaborate judgment of over fifty pages this Amendment
was struck down primarily on the ground that Article 21 gave a right for speedy
justice and the Amendment in a way took away this right of speedy justice.

3. We have heard learned counsel for the State and since none appeared for
the respondents, we deemed it appropriate to appoint Mr. V. Giri, learned senior
counsel as Amicus Curiae to assist us in the matter. Thus, we have the benefit even
of'his submissions.

4. We may note the fact that such criminal offences relating to labour laws
of almost 16 statutes were being tried by the criminal Courts till 1981. Thus, the
experiment of assigning these cases to the Labour Courts was carried from that
year till 2002. The matters were transferred to the criminal Courts as a sequitur to
the Amendment of 2002, till the said Amendment was struck down by the
impugned order dated 01.08.2008.

5. On the appellant-State approaching this Court, notice was issued
on 06.01.2009 and the operation of the impugned order was stayed. Leave was
granted on 20.07.2009 and the interim order was made absolute. The result is that
the criminal Courts continued to try the offences relating to labour disputes even
during the last 11 years.

6. We have to be conscious of the fact that we are debating the legality of a
Legislation which has passed the muster of the elected Legislative Assembly and
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has received the assent of the President of India. The scope of challenge to such a
Legislation is within a limited domain i.e. on the twin test of (1) lack of Legislative
competence and (2) violation of any of Fundamental Rights guaranteed in Part I11
of the Constitution of India. This principle of law has been repeatedly emphasized
by this Court in Greater Bombay Co-operative Bank Ltd. v. United Yarn Tex (P)
Ltd'. In the facts of the present case, there is no doubt about the Legislative
competence and thus, it is only the second aspect which has to be examined. The
impugned judgment seeks to bring the challenge within the window of Article 21
of'the Constitution of India, under the right to speedy trial.

7. Actually what has been done is that the cases which ought to have been tried
by the regular criminal Courts were sought to be transferred to the Labour Courts
by the Amendment of 1981 and only that process was sought to be reversed by the
impugned Amendment of 2002. Thus, in the wisdom of the Legislature, the
process would be better served by maintaining the regular criminal Courts as a
forum for adjudication of such disputes which have a criminal aspect, relating to
the identical 16 labour law statutes. It is not the function of this Court to test the
wisdom of the Legislature and substitute its mind with the same, as has been
reiterated in the cases of State of Andhra Pradesh & Ors. v. McDowell & Co. &
Ors.”. & Mylapore Club v. State of Tamil Nadi'. 1t is for the Legislature to weigh
this aspect as to what would be the appropriate method for providing expeditious
justice to the common man - an aspect which would be common both to the
wisdom of the Legislature and of the judiciary.

8. The process as evolved shows that the system, as it is, is working in the
criminal Courts for the last more than a decade and no grievance has been made
about the same. The absence of any representation on behalf of the respondent(s)
further gives credence to this reasoning.

9. We are of the view that it is really not possible to sustain the impugned order
which is accordingly set aside and the provisions of Madhya Pradesh Labour
Laws (Amendment) & Misc. Provisions Act, 2002 are upheld.

10. The appeals are accordingly allowed leaving the parties to bear their own
costs.

11. We appreciate the assistance rendered by Mr. V. Giri, learned Amicus
Curiae.

Appeal allowed

'(2007) 6 SCC 236
> (1996) 3 SCC 709
*(2005) 12 SCC 752
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I.L.R. [2020] M.P. 1050 (SC)
SUPREME COURT OF INDIA
Before Ms. Justice Indira Banerjee & Mr. Justice S. Ravindra Bhat
Cr.A. No. 238/2011 decided on 6 February, 2020

CHHOTA AHIRWAR ...Appellant
Vs.
STATE OF M.P. ...Respondent

A. Penal Code (45 of 1860), Section 307 r/w 34 — Appreciation of
Evidence — Common Intention — Held — Prosecution failed to establish any
common, premeditated or prearranged intention jointly of appellant and
main accused to Kill the complainant, on the spot or otherwise — Appellant
neither carried arms nor opened fire — It is also not proved that pistol was
fired by main accused at exhortation of appellant — Conviction set aside —
Appeal allowed. (Paras 16 to 20,28 & 29)

@. qUS Wledl (1860 @1 45), €IRT 307 W8YIod 34 — W& &I
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B. Penal Code (45 of 1860), Section 307 r/w 34 — Appreciation of
Evidence — Previous Enmity — Held — In respect of previous enmity and pre-
existing family disputes between appellant and complainant, there are
notable discrepancies between evidence of complainant and prosecution
witness, raising serious doubt about the same — Previous enmity not
established. (Para28)

. QUS Wfedr (1860 &7 45), €IRT 307 WeYlod 34 — WEq &I
qidT — yd dgregar — AaffreiRa — srdiameft sk uRardt & #=a gd
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I~ el 8—gd Juerar wnfad L gt

C. Penal Code (45 0f 1860), Section 34 — Common Intention — Held
— Section 34 lays down a principle of joint liability in a criminal act but mere
participation in crime with others is not sufficient to attribute common
intention — It is absolutely necessary that intention of each one of the accused
should be known to the rest of the accused. (Paras21to27)
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Casesreferred:

AIR 1958 SC 672, AIR 1960 SC 289, (2005) 9 SCC 195, AIR 2007 SC
2274, (2010) 3 SCC 381, (2003) 1 SCC 268, (2010) SCC 660 (669), AIR 1925
Privy Council 1.

JUDGMENT

The Judgment of the Court was delivered by
INDIRA BANERJEE, J. :- This appeal is against a judgment and order dated 5"
November, 2008 passed by the High Court of Madhya Pradesh at Jabalpur,
dismissing Criminal Appeal No.1050 of 1994 filed by the appellant, and
upholding the judgment dated 26" August, 1994 passed by the Additional
Sessions Judge, District Panna, Madhya Pradesh in Sessions Case No. 13/1993,
inter alia, convicting the accused appellant of offence under Section 307 read
with Section 34 of the Indian Penal Code.

2. The accused appellant was tried by the Sessions Court, on charges under
Section 307/34 of the Indian Penal Code, for attempt, with common intent along
with the main accused Khilai, to murder the complainant and for instigating the
said accused Khilai to fire at the complainant with a country made pistol, in
furtherance of a common intent to kill the complainant.

3. In a nutshell, the case of the Prosecution is that, on 22" October, 1992 at
about 11.00 a.m., there was a quarrel between the accused appellant and the
complainant, in which the said accused Khilai intervened. The said accused
Khilai who had joined the accused appellant and the complainant, took out a
country made pistol from the pocket of his trousers, pointed it towards the
complainant and fired at the instigation of the accused appellant, who urged the
said accused Khilai to kill the complainant. The complainant, therefore, sustained
injuries on his forehead near his eye and on his lips and shoulder with splinters
from the pistol and started bleeding. It is the further case of the Prosecution, that
after the firing, the accused Khilai fled the scene of occurrence and the accused
appellant followed him. Immediately thereafter, the complainant reported the
incident at the Mohandra Chowki. The report was forwarded to the Simariya
Police station where Crime No.110/1992 was registered.
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4. After investigation, Chargesheet was filed against the accused appellant
and the main accused Khilai, both of whom pleaded 'Not Guilty" and claimed to
be tried. To establish the charges framed against the accused, the Prosecution
examined 11 witnesses. The accused appellant did not examine any witness nor
did the main accused, Khilai.

5. By a judgment dated 26" August, 1994, the Additional Sessions Judge,
Panna held the accused appellant guilty of offence under Section 307/34 of the
Indian Penal Code and the main accused Khilai guilty of offence under Section
307 of the Indian Penal Code. By an order of sentence passed on the same day the
accused appellant was sentenced to undergo rigorous imprisonment for five years
in addition to fine of Rs.1000/-.

6. Being aggrieved by the aforesaid judgment of conviction and order of
sentence, the accused appellant appealed to the High Court. The said appeal being
Criminal Appeal No. 1050 of 1994 has been dismissed by the judgment and order
impugned in this appeal.

7. The accused appellant, the main accused, Khilai, and the complainant
were all related. Sunder Lal, father of the main accused Khilai and uncle of the
complainant, had given his share of land to the accused appellant for cultivation.
There were land disputes between members of the family and in particular
between the complainant and the accused appellant.

8. Of the eleven witnesses examined by the Prosecution, the first
Prosecution Witnesses (PW-1) only gave evidence of preparation of a sketch map
at the place of occurrence and the second Prosecution Witness (PW-2) testified to
the receipt of case records in the office of the District Magistrate. The Sixth
Prosecution Witness (PW-6) only witnessed the preparation of the site map of the
place of occurrence, recovery of an iron splinter and some blood stained clothes
and articles. Three witnesses, that is, the 5", 9" and 10" witnesses (PW-5, PW-9,
PW-10) did not support the case made out by the Prosecution and were declared
hostile. The ninth and tenth Prosecution Witnesses who were produced to testify
to the confession allegedly made by the main accused Khilai in their presence,
leading to recovery of the weapon, categorically denied their presence at the time
of recovery of the pistol and were declared hostile. They also denied that the main
accused Khilai had made any confession. The 11" Prosecution Witness (PW-11)
only testified to the arrest of the accused appellant. The evidence of these
witnesses is of no relevance to the guilt of the accused appellant.

9. The 8" Prosecution Witness (PW-8) who had been working as Assistant
Surgeon at the Primary Health Centre, Mohandra described the wounds found on
the body of the complainant and opined that the injuries were caused by splinters
from a firearm. In cross examination he said that no splinters were found from the
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injury during examination. The evidence of this witness suggests that the injuries
could have been caused by firing a pistol. He ruled out the possibility of the injury
having been caused as a consequence of explosion of stone. At the highest, the
evidence of PW-8 establishes that a pistol was fired, as a result of which the
complainant sustained injuries. The possibility of the injuries being sustained
while cleaning the pistol was not ruled out by this witness. This witness has also
not said anything relevant to the guilt of the accused appellant.

10. The 7" Prosecution Witness (PW-7) was the Investigating Officer, who
deposed that he had sent the report of the incident to the Simaria Police Station on
the basis of which criminal case No.110/1992 under Section 307/34 of the Indian
Penal Code had been registered and had examined the complainant, Prem
Shankar Kateha (PW-4), Sabbu Chourasia and Bharat and had seized blood
stained clothes, articles etc. from the place of occurrence.

11. There is nothing in the evidence of PW-1, PW-2, PW-5, PW-6, PW-7, PW-
8, PW-9, PW-10 and PW-11 to establish the guilt of the accused appellant. The
complainant, a cousin of the main accused Khilai, and an injured witness deposed
as the 3" Prosecution Witness (PW-3). PW-3 stated that on 22™ October, 1992, at
about 11.00 O'Clock, when he was going to Khareja from his house, the accused
appellant stopped him on the way and told him not to cultivate his land. The main
accused Khilai also came and intervened, whereupon the complainant told the
main accused Khilai, not to interfere and to go home, as he was in no way
concerned with the dispute between the complainant (PW-3) and the accused
appellant.

12. The complainant (PW-3) deposed that on being told to go home, the main
accused Khilai took out a pistol from the right pocket of his pants and pointed it at
him. The complainant (PW-3) told the main accused Khilai not to open fire,
whereupon the accused appellant urged the main accused Khilai to kill the
complainant (PW-3). Thereafter, the main accused, Khilai fired the pistol, causing
injury to the complainant with the splinters. The complainant (PW-3) further
stated that the incident took place in the presence of Prem Shankar Kateha who
desposed as the fourth witness for the Prosecution (PW-4) who was there at the
place of occurrence and also in the presence of Sabbu Chourasia who had been
selling oil and Bharat Kateha who had been helping in arranging the cans of oil.

13.  According to the complainant (PW-3), the aforesaid three persons, Prem
Shankar Kateha (PW-4), Sabbu Chourasia and Bharat Kateha challenged the
main accused Khilai, whereupon Khilai fled towards the bus stand and the
accused appellant followed him running.
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14.  From the evidence of the complainant (PW-3), it transpires that when
heated arguments were going on and the complainant (PW-3) urged the main
accused not to interfere as he was in no way concerned, the main accused Khilai
took out a pistol from the pocket of his trousers and pointed it towards the
complainant (PW-3). When the complainant (PW-3) told the main accused Khilai
not to fire, the accused appellant exhorted the accused Khilai to kill the
complainant. The complainant (PW-3) said that the main accused Khilai,
thereafter, fired at him.

15.  Theevidence of the complainant (PW-3) indicates the existence of serious
disputes between the appellant and the accused, and/or the immediate members of
their respective families. In his cross-examination the complainant (PW-3)
admitted that one year before the incident his uncle Sunder Lal, that is, father of
the main accused Khilai, had filed an application against the complainant (PW-3)
and his father Asha Ram at Tehsil office, Pawai regarding the land in dispute. The
complainant (PW-3) deposed that at the time of the incident his uncle Sunder Lal
had given his share to the accused appellant on 'Batai' for cultivation. He stated
that the share of his uncle Sunder Lal, which was given to the accused appellant on
'Batai', was adjacent to his share of land. The complainant (PW-3) also admitted in
cross-examination that on the basis of a report filed by the main accused, Khilai,
and his father Sunder Lal, a case has been registered under the complainant (PW-
3) and his younger brother Buttu in the court of Judicial Magistrate, Pawai under
Sections 379 and 447 of the Indian Penal Code. The case was filed before the
incident. The complainant (PW-3) also admitted that there were several other
cases between the complainant (PW-3) and/or members of his immediate and the
accused appellant as also members of the accused appellant's family which were
still pending at the time of the incident.

16. It is not in dispute that the accused appellant neither carried arms nor
opened fire. The accused appellant is alleged to have instigated the opening of
fire. In cross-examination the complainant (PW-3) admitted that he had not in his
statement to the police under Section 161 of the Cr.PC stated anything about any
instigation by the accused appellant to the main accused Khilai.

17. The Sessions Court has apparently proceeded on the basis that PW-4, eye
witness to the incident had corroborated the evidence of the complainant (PW-3).
The Sessions Court however overlooked certain serious discrepancies between
the evidence of PW-4 and the evidence of the complainant (PW-3) with regard to
the alleged role of the accused appellant. While the complainant (PW-3), himself
the injured witness, has deposed that the accused appellant exhorted the main
accused Khilai to kill him, after the main accused Khilai had pointed the pistol at
the complainant (PW-3), PW-4 had deposed that on being told by the accused



I.LL.R.[2020]M.P. Chhota Ahirwar Vs. State of M.P. (SC) 1055

appellant to beat the complainant (PW-3), the main accused Khilai took out the
pistol from the right pocket of his pant and fired.

18.  From the evidence of PW-4 it also transpires that the accused-appellant
and the complainant (PW-3) were quarrelling over a land related dispute. The
accused appellant asked the complainant (PW-3) not to go to the field, whereupon
the complainant retorted that the land belonged to his grandparents, and that no
one could stop him from going there. The heated quarrel, with raised voices,
attracted attention and about 50/60 villagers gathered at the place of occurrence.
The main accused, Khilai, who was cycling by the place of occurrence, stopped
and asked the complainant, PW-3 why he was going to the field whereupon the
accused appellant told the main accused Khilai that the complainant would not
easily give up and urged the main accused to beat him. At this point, the main
accused Khilai took out the pistol from his pocket.

19. PW-5, who was declared hostile has confirmed that there was an
altercation between the complainant and the accused appellant. According to this
appellant, the main accused Khilai came and intervened. The main accused Khilai
hurled abuses at the complainant, took out his pistol from his pocket and
threatened to kill the complainant if he went to the field. Thereafter the main
accused went to the back of the house, after which the sound of firing was heard.
PW-5 did not say that the accused appellant instigated the main accused Khilai to
shoot.

20. It is not in dispute that the accused appellant did not open fire. The
Prosecution has alleged that it was the main accused Khilai who had fired from his
pistol and injured the complainant. The question is whether, having regard to the
facts established by the Prosecution, the appellant could have been held guilty of
offence under Section 307 by invocation of Section 34 of the Indian Penal Code.

21. It is a settled principle of criminal law that only the person who actually
commits the offence can be held guilty and sentenced in accordance with law.
However, Section 34 lays down a principle of joint liability in a criminal act, the
essence of which is to be found in the existence of common intention, instigating
the main accused to do the criminal act, in furtherance of such intention. Even
when separate acts are done by two or more persons in furtherance of a common
intention, each person is liable for the result of all the acts as if all the acts had been
done by all of these persons.

22. Section 34 is only a rule of evidence which attracts the principle of joint
criminal liability and does not create any distinct, substantive offence as held by
this Court in B.N. Srikantiah vs. Siddiah reported in AIR 1958 SC 672; Bharwad
Mepa Dana and Anr. Vs. State of Bombay reported in AIR 1960 SC 289 and other
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similar cases. To quote Arijit Pasayat, J. in Harbans Kaur and Another vs. State of
Haryanareported in (2005) 9 SCC 195; the distinctive feature of Section 34 is the
element of participation in action.

23. Common intention can only be inferred from proved facts and
circumstances as held by this Court in Manik Das & Ors. vs. State of Assam
reported in AIR 2007 SC 2274. Of course, as held in Abdul Mannan vs. State of
Assam reported in (2010) 3 SCC 381, the common intention can develop during
the course of an occurrence.

24, Section 34 is only attracted when a specific criminal act is done by several
persons in furtherance of the common intention of all, in which case all the
offenders are liable for that criminal act in the same manner as the principal
offender as if the act were done by all the offenders. This Section does not whittle
down the liability of the principal offender committing the principal act but
additionally makes all other offenders liable. The essence of liability under
Section 34 is simultaneous consensus of the minds of persons participating in the
criminal act to bring about a particular result, which consensus can even be
developed at the spot as held in Lallan Rai & Ors. vs. State of Bihar reported in
(2003) 1 SCC 268. There must be a common intention to commit the particular
offence. To constitute common intention, it is absolutely necessary that the
intention of each one of the accused should be known to the rest of the accused.

25.  Mere participation in crime with others is not sufficient to attribute
common intention. The question is whether, having regard to the facts and
circumstances of this case, it can be held that the Prosecution established that
there was a common intention between the accused appellant and the main
accused Khilai to kill the complainant. In other words, the Prosecution is required
to prove a premeditated intention of both the accused appellant and the main
accused Khilai, to kill the complainant, of which both the accused appellant and
the main accused Khilai were aware. Section 34 of the Indian Penal Code, is really
intended to meet a case in which it is difficult to distinguish between the acts of
individual members of a party and prove exactly what part was played by each of
them.

26. To attract Section 34 of the Indian Penal Code, no overt act is needed on
the part of the accused if they share common intention with others in respect of the
ultimate criminal act, which may be done by any one of the accused sharing such
intention [see Ashok Basho (2010) SCC 660 (669)]. To quote from the judgment
of the Privy Council in the famous case of Barendra Kumar Ghosh reported in
AIR 1925 Privy Council 1, "they also serve who stand and wait".
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27.  Common intention implies acting in concert. Existence of a prearranged
plan has to be proved either from the conduct of the accused, or from
circumstances or from any incriminating facts. It is not enough to have the same
intention independently of each other.

28. The question in this case is, whether the Prosecution has been able to
establish a pre-arranged common intention between the accused appellant and the
main accused Khilai to kill the complainant in pursuance of which the accused
Khilai open fired from his pistol. The answer to the aforesaid question has to be in
the negative for the following reasons:

(1) A quarrel broke out between the accused appellant and the complainant.
When the accused appellant tried to prevent the complainant from going to the
field, the complainant insisted on doing so. While the quarrel was going on, the
main accused Khilai arrived at the spot and intervened whereupon the
complainant told him off, saying he should go home as he was in no way
concerned with the dispute. At this, the main accused Khilai brought out a pistol
from his right pant pocket and aimed it at the complainant.

(i1) There is no evidence to establish any pre-arrangement to converge at the
place of occurrence. The circumstances established suggest that intervention by
the main accused Khilai was by chance. The main accused Khilai chanced to stop
as he was passing by the place of occurrence when the accused appellant and the
complainant were quarrelling.

(ii1))  Asperthe evidence of the complainant, who is a injured witness, when the
complainant told the main accused Khilai not to intervene and to go home, Khilai
reacted by taking out the pistol from his right pant pocket and pointing it at the
complainant. The pistol was taken out by the main accused and pointed at Khilai,
without any instigation from the accused appellant.

(iv)  Even if it is accepted that the accused appellant uttered the words
attributed to him by the complainant (PW-3) in his evidence, this seems to have
been done on the spur of the moment. Pre- arrangement is not established.

(v) As observed above, there are some notable discrepancies between the
evidence of the complainant (PW-3) and PW-4 which raise serious doubts with
regard to the truth and/or accuracy of their evidence particularly in view of the
enmity and pre-existing family disputes between the parties.

(vi)  Eventhough PW-5 may have been declared hostile, his evidence is not to
be rejected with in its entirely. This witness also confirmed that there was an
altercation between the accused appellant and the complainant, in which the main
accused Khilai intervened, took out his pistol and aimed it at the complainant.
These facts are corroborated by PW-3 (the Complainant) and PW-4. This witness
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however stated that the main accused Khilai took out his pistol and threatened to
kill the complainant. He did not say that the accused appellant urged the main
accused, Khilai to shoot.

29.  Eventhough there may be some evidence that the main accused took out a
pistol and opened fire, the Prosecution has miserably failed to establish any
common, premeditated or prearranged intention jointly of the accused appellant
and the main accused Khilai to kill the complainant, on the spot or otherwise. The
Prosecution has also failed to prove that the pistol was fired at the exhortation of
the accused appellant. In our considered view, the Sessions Court and the High
Court both fell in error in convicting the accused appellant.

30.  Forthe reasons discussed above, the appeal is allowed. The judgment and
order of the High Court under appeal, confirming the judgment and order of the
conviction of the Sessions Court as also the judgment and order of the Sessions
Court are set aside, as against the accused appellant. The accused appellant is
acquitted and directed to be set free forthwith. It is made clear that this Court has
not considered the merits of the conviction of the main accused Khilai and the
appeal, if any, filed by the main accused Khilai shall be decided on its own merits.

Appeal allowed

L.L.R. [2020] M.P. 1058 (SC)
SUPREME COURT OF INDIA
Before Ms. Justice R. Banumathi & Mr. Justice A.S. Bopanna
C.A. No. 1215/2020 decided on 7 February, 2020

NITESH KUMAR PANDEY ...Appellant
Vs.
STATE OF M.P. & ors. ...Respondents

(Alongwith C.A. Nos. 1216/2020 & 1217-1218/2020 )

A. Service Law — Recruitment/Selection Process — Alteration of
Requirement — Held — Additional criteria introduced after selection process
has commenced — Such additional requirement not indicated in guidelines,
issued for the entire state — High Court rightly concluded that alteration of
requirement after commencement of selection process is not justified —
Petition dismissed. (Para12)

®. dar fafer — adl /ag7 gfdar — spaegsar &1 gRadT —
AfTERa — aa=1 ufshar sRH g1 @& v, sifaRed g s qR: wenfua fear
T — 3I9d AfaRad smrawadar, @yl I & fog o fad = feenfrden #
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g 12 &) 12 @ — Swa T A Sfud wu 9 gg e fear @ fe aaq
gfehar & IRY 8l S & YTdrd aegadl 3 yRad+ faar S <grargHd g
2 — gt @i |

B. Service Law — Recruitment/Selection Process — Alteration of
Requirement for Particular District — Held — When the scheme applicable to
entire state is made under a common guideline, the alteration of requirement
by prescribing additional criteria only in respect of one district without such
authority to do will not be sustainable. (Parall &12)

. gar fafer — vl / ag=1 gfar — fafdre forad & forv smavgsar 3
gRad7— aififaiRa — s9 dqof s R ] @™ v 9 feenfde @
Fadia 9418 TS 2, a9 f991 9 fodfl uiftreR & ddad e foiad & deg &
srfaRea Arcs fafed sxd gY smawasar § yRad4 fear ST 13 @ SF
I E] B |

C. Service Law — Recruitment/Selection Process — Approbate and
Reprobate — Held — Although it is well settled that a person who acceded to a
position and participated in the process cannot be permitted to approbate
and reprobate but in instant case, revised time schedule issued by Collector is
a schedule prescribed pursuant to recruitment process as provided in
guidelines — Mere indication of date of computer efficiency test in time
schedule and participation therein cannot be considered as if candidate has
acceded to the same so as to estop such candidate from challenging action of
respondent— Present case is not a case of approbate and reprobate.

(Para 14 & 15)

7T, dar fafer — wdf /a3 ufar - sgaled ar fArgaieT -
afifeiRa — ey a8 geenfua @ & e aafaa St fed ug wR el @ qe
gfshar # N1 <1 2, 99 AHIET B AT FRIAIST S 31 srgafa 481 4 <
Hahd! g ad9 UHOT A, Heldex gRT ORI DI T3 YAAfera a9 g, wiclf
gfspar & rgarer # fafed &) 18 e gl @ shar f& feenfden 3 Susfoa
? — Y Yl § e q&rdl uEvT 3l fafdr & Sugei« 41 &1 qor sad
AT o &I faar | 981 foran s aadr, & a1 srefl 9 Saa &1 g1 o foar
2 aife A srwaeft &) yneft &) sarE &) gad 39 | fadfea fear o o -
A AT GBROT AFAIGT B qAT FIRFAIGT HRA BT YT 81 © |

Casesreferred:
(2017)4SCC357,(2009) 15SCC458.
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JUDGMENT

The Judgment of the Court was delivered by
A. S. BOPANNA, J. :- Leave granted.

2. The appellant in the appeal arising out of SLP N0.27200 of 2018 was the
appellant in WA No. 509/2018 before the High Court of Madhya Pradesh. In the
said writ appeal, the appellant was assailing the order passed by Learned Single
Judge dated 02.04.2018 in W.P.No. 1494/2017 and W.P.No. 21425/2016. The
appellant in the appeal arising out of SLP No. 28123 of 2018 was the appellant in
WA No. 533/2018 in the High Court of Madhya Pradesh. The said appeal was filed
assailing the order of Learned Single Judge dated 29.07.2016 in W.P.N0.12689 of
2016. The appellant in the appeal arising out of SLP(C) D.No. 41845, was the
appellant in W.A No. 207/2017 before the High Court of Madhya Pradesh. The
said appeal was disposed of by order dated 28.08.2018 in terms of the order dated
06.08.2008 in R.P.No. 682/2018. Though two separate orders dated 06.08.2018
passed in WA Nos. 509 and 533/2018 and order dated 28.08.2018 in
W.A.No.207/2017 are assailed in these appeals, since the issue is common and all
the writ appeals have been disposed of by the High Court relying upon its earlier
orders, these appeals were taken up together, heard and are being disposed of by
this common judgment.

3. The issue relates to the selection to the post of Gram Rojgar Sahayak in the
Panchayat of the Rewa District in Madhya Pradesh. Though the issue presently
pertains to the method adopted in the selection process in Rewa District, the
scheme applicable to the entire state of Madhya Pradesh for such recruitment of
Gram Rojgar Sahayak for implementation of the Mahatma Gandhi National Rural
Employment Guarantee Scheme (‘MGNREGS' for short) is to be taken note and
the matter is to be decided in that background. As noted, the issue presently being
limited to the selection process in Rewa District assailing the method that was
followed therein, it is seen that a batch of writ petitions relating to the same
process were earlier considered by a Learned Single Judge through the order dated
15.07.2016 and had allowed the writ petitions bearing W.P.No.17183/2014 and
the analogous matters. Challenge to the said order had concluded through the
order passed by the Division Bench in W.A.N0.479/2016 and the second Review
Petition in R.P.N0.682/2018. In that circumstance, since in the present case the
contentions put forth by the appellants herein before the Division Bench of the
High Court was similar to the said cases, the Division Bench of the High Court had
dismissed the said writ appeals bearing W.A.No0s.509/2018, 533/2018 and
W.A.No0.207/2017. The appellants claiming to be aggrieved are, therefore, before
this court in these appeals.

4. At the outset, it is to be noted that though the orders dated 06.08.2018 and
28.08.2018 passed in the Writ Appeals relating to the appellants herein are
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assailed, the relied upon order which contains the reasoning adopted by the High
Courtis notassailed in these appeals. That apart the SLP against the earlier order is
already dismissed. Be that as it may, since the issue urged herein is to assail the
relief granted to the writ petitioners by the High Court, the consideration of the
correctness or otherwise is to be made in that regard.

5. Heard Mr. Anoop G. Chaudhari, Ms. June Chaudhari and Mr. Satyam
Reddy, respective learned Senior Advocates for the appellants, Mr. Santosh Paul,
learned Senior Advocate for the private respondent and Mr. Rahul Kaushik,
learned Advocate for the State of Madhya Pradesh. In that light we have also
perused the appeal papers.

6. The brief facts are that the official respondents invited applications for
appointment to the post of Gram Rojgar Sahayak. The said appointment was to be
made in terms of the fresh guidelines dated 02.06.2012 issued by the Madhya
Pradesh State Employment Guarantee Parishad which is a registered institution
constituted under the Panchayat and Rural Development Department. As per the
same, one Gram Rojgar Sahayak per panchayat was to be appointed under the
MGNREG scheme. The said guidelines provided for the qualifications which
were classified as (a) Compulsory qualifications and (b) Desired qualifications.
The compulsory qualifications specified was with regard to the basic education
qualifications and under the Desired qualifications it referred to computer exam
pass from any one institution mentioned in the memo of General Administration
Department. Clause (8) ofthe said guidelines also provided with regard to the
Selection process whereunder sub-Clause (8) therein further provided for the
assignment of maximum marks under each of the criteria stated therein. In so far
as the computer examination, the pass certificate from the different Universities
are named therein and the maximum marks of'50' is provided thereunder.

7. Though the selection process was to be conducted based on the criteria
and the method of assessment provided under the guidelines dated 02.06.2012,
the office of Collector, Rewa, Madhya Pradesh issued a Revised Time Schedule
for recruitment of Gram Rojgar Sahayak, dated 17.06.2014 and the date for
initiation of recruitment was indicated as ... 'before 20" June, 2014'. Similarly, the
schedule for the different stages in the selection process was indicated. At serial
No.9 of the Revised Time Schedule, the outer date was indicated for holding of
computer efficiency test of selected candidates and those at the top of the merit
list, which was to be held before 18" September. Pursuant to the same, the process
was conducted but the writ petitioners were removed from the select list based on
the result of the computer efficiency test. Since the computer efficiency test was
not contemplated as a criteria for selection under the fresh guidelines dated
02.06.2012, the writ petitioners assailed the same before the Learned Single
Judge, in the said batch of writ petitions.
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8. The Learned Single Judge after taking note of the above facts arrived at
the conclusion that the reading of the scheme shows that the selection procedure
and methodology of giving marks do not include the computer efficiency test and
the marks arising out of such test. The writ petitioners were meritorious and their
names were in the merit list, but for the marks of the computer efficiency test
being included. In view of that position, the writ petitioners were taken out of the
select list which was held, not justified. In that regard, the Learned Single Judge
had taken note that the method was altered after the selection process had
commenced which is not permissible. It was held that the introduction of the
computer efficiency test mid-way was contrary to the settled legal position and as
such disapproved the action of the respondents in prescribing the computer
efficiency test, dehors the common guidelines. Accordingly, the writ petitions
were allowed. The candidates who had benefitted in the selection process due to
the holding of computer efficiency test preferred the writ appeals claiming to be
aggrieved. The Division Bench of the High Court having taken note of the factual
aspects had agreed with the reasons assigned by the Learned Single Judge and
dismissed the writ appeals. The review petitions in R.P.No.611/16, 612/16 and
connected matters were also rejected through order dated 17.10.2016, save
certain observations made relating to the protection of meritorious candidates
who had also appeared for the computer efficiency test. The Special Leave
Petitions filed before this Court by some of the appellants had also been
dismissed.

9. The learned senior Advocate for the appellants while assailing the order
passed by the High Court would contend that the implementation of the
MGNREG Scheme required skill in computer application as the entire process
was computerised and the various functions relating to the same could only be
implemented by a person having efficiency in handling the computers. In that
view it was contended, when the Gram Rojgar Sahayak was to undertake such
work, the computer efficiency was an aspect to be tested, which was a part of the
selection process and, therefore, in that circumstance when the office of the
Collector had chosen to include the computer efficiency test as a criteria, the High
Court ought not to have accepted the contention put forth by the writ petitioners. It
is contented that the Revised Time Schedule was issued on 17.06.2014 and the
process was commenced on 20.06.2014, therefore, the change had not been
introduced after the commencement of the process. It is, in that view, contended
that the writ petitioners being aware of the schedule, had appeared in the computer
efficiency test and having failed to qualify cannot thereafter turn around to
challenge the same. It is contended that the law is well settled in that regard, which
has been ignored by the High Court. Therefore, the order passed is to be treated as
per incuriam.
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10. The learned senior Advocate for the private respondent would seek to
justify the order passed by the High Court. It is contended that the Collector, Rewa
District had exceeded his powers and had introduced a criteria which was not
contemplated in the fresh guidelines dated 02.06.2012. It is pointed out that the
guidelines dated 02.06.2012 provided that the Desired qualification relating to
computer course should be from the institutions specified and had also provided
for assigning marks under that criteria which alone is the prescribed norm for
selection under the guidelines and did not provide for efficiency test. The
selection process had commenced pursuant to the said guidelines and the Revised
time Schedule, whereunder the computer efficiency test was introduced is in
alteration of the process which had already commenced. Hence the High Court
was justified in its conclusion is the contention. It is further contended that the writ
petitioners were not estopped from challenging the action inasmuch as the
Revised Time Schedule had only indicated that the computer efficiency test was
for the selected candidates and those at the top of the merit list. It was submitted
that the revised time schedule did not specify the qualification in computer
efficiency test to be a pre-condition to secure inclusion in the select list. The writ
petitioners were already in the select list. The exclusion from the merit list is also
not indicated therein and, therefore, the writ petitioners in that light had not
acceded to any criteria while appearing for the computer efficiency test as the
same was shown only as a process subsequent to the selection list. In any event the
High Court has taken note of the said aspect, addressed the contentions and
thereafter arrived at its conclusion and, therefore, the order cannot be termed as
per incuriam as contended.

11. In the light of the contention, a perusal of the order passed by the learned
single judge as also the order passed in the writ appeal and the review petition in
the relied upon cases relating to Amit Kumar Mishra and Others would indicate
that a detailed discussion has been made by the High Court and we see no reason
to differ from the same. In this regard we have noticed the fresh guidelines dated
02.06.2012. Though the said guidelines refer to the requirement of computer
knowledge as a Desired qualification, the same also provides for such
qualification in computer exam from the institutions depicted therein and the
selection process provides for the assignment of marks which has been extracted
and taken note by the Learned Single Judge. The said guidelines are applicable to
all the Districts in the entire state of Madhya Pradesh as confirmed by the learned
Advocate for the State of Madhya Pradesh. The Revised Time Schedule dated
17.06.2014 issued by the Collector, Rewa, Madhya Pradesh is only in respect of
one Districtnamely District Rewa.

12. Therefore, at the outset when the scheme applicable to the entire State is
made under a common guideline, the alteration of the requirement by prescribing
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an additional criteria only in respect of one District without such authority do so
will not be sustainable. Furthermore, the application for the post of Gram Rojgar
Sahayak was to be made in terms of the revised guidelines dated 02.06.2012. By
the Revised Time Schedule dated 17.06.2014 what is provided for essentially is
the time frame for carrying out each of the requirement relating to the initiation of
the recruitment till the selected candidate joins the post. It is under the said time
schedule, a date has been fixed for holding the computer efficiency test.
Therefore, it would indicate that the additional criteria has been introduced after
the selection process has commenced and when such requirement was not
indicated in the fresh guidelines dated 02.06.2012 issued in respect of the entire
State. Therefore, the conclusion reached by the High Court that the requirement
has been altered after the commencement of the selection process is justified and
unassailable.

13. The learned senior Advocate for the appellants while contending that the
writ petitioners having participated in the computer efficiency test are estopped
from raising any grievance subsequently has placed strong reliance on the
decision of the Supreme Court in the case of Ashok Kumar and Another vs. State
of Bihar and Others (2017) 4 SCC 357 wherein it is held as hereunder:-

13. The law on the subject has been crystallised in several
decisions of this Court. In Chandra Prakash Tiwari v.
Shakuntala Shukla, this Court laid down the principle that when
a candidate appears at an examination without objection and is
subsequently found to be not successful, a challenge to the
process is precluded. The question of entertaining a petition
challenging an examination would not arise where a candidate
has appeared and participated. He or she cannot subsequently
turn around and contend that the process was unfair or that there
was a lacuna therein, merely because the result is not palatable.
In Union of India v. S. Vinodh Kumar, this court held that:

"18. Itis also well settled that those candidates who had
taken part in the selection process knowing fully well
the procedure laid down therein were not entitled to
question the same. (See Munindra Kumar v. Rajiv
Govil and Rashmi Mishra v. M.P. Public Service
Commision.)"

In that light it is further contended that the Supreme Court in the case of Subhash
Chandra and Another vs. Delhi Subordinate Services Selection Board and Others
(2009) 15 SCC 458 has held that a decision rendered in ignorance of a binding
precedent will have to be held as a decision rendered per incuriam.

14.  Having taken note of the decisions cited, we have no doubt in our mind
that the well accepted position in law is that the person who has acceded to a
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position and participated in the process cannot be permitted to approbate and
reprobate. It is a norm that if a person/candidate having taken note of a
requirement in the notification and even if it is objectionable does not challenge
the same but despite having knowledge of the same participates in the said process
and takes a chance, on failing in the process such person/candidate cannot turn
around and assail the same. Though that is the position in law, the said position of
law will not be applicable to the present case as the facts in the case on hand is not
the same. In the cited case of Ashok Kumar, it was a situation where the
subsequent notification for written examination was issued after nullifying the
result of the earlier written examination. The petitioner therein who had appeared
for the examination earlier, having knowingly participated in the process by once
again appearing for the examination which was notified had thereafter
challenged, which was a clear case of approbate and reprobate. On the other hand
in the instant case, firstly, the Revised Time Schedule issued by the Collector,
Rewa cannot be termed as the recruitment notification indicating all the criteria
for selection; but can only be termed as a time schedule prescribed pursuant to the
recruitment process as provided under the fresh guidelines dated 02.06.2012.
Therefore, a candidate already in selection list who has appeared in the computer
efficiency test on the date depicted in the revised time schedule cannot be
considered to have appeared after having knowledge that the same will also be a
part of the assessment for selection and cannot be put on the same pedestal. This is
more so in a circumstance wherein the schedule for "18" December" as prescribed
reads "....holding of computer efficiency test of selected candidates and those at
the top of merit list". A perusal of the same would indicate that the entire selection
would be based on the criteria prescribed and the marks as assigned under the
fresh guidelines dated 02.06.2012 and appearance for the computer efficiency test
would be treated as a requirement which would enable the authorities to assess a
person who has otherwise qualified and has been found fit to be in the selected list
or is at the top of the merit list.

15. Therefore, in that circumstance the mere indication of the date for
computer efficiency test in the time schedule and the participation therein cannot
be considered as if the candidate has acceded to the same so as to estop such
candidate from challenging the action of the respondent if the name of such
candidate is removed from the select list thereafter treating the same as the basis.
Hence in the instant case it cannot be considered as a typical case of approbate and
reprobate. In that view since the high court has addressed this issue taking note of
the decision which was cited before it and has thereafter arrived at its conclusion,
the decision relied on by the learned senior counsel for the appellants, in the case
of Ashok Kumar and Another vs. State of Bihar and Others will not be of any
assistance. Hence it cannot be held that the decision of the High Court is per
incuriam as contended.
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16.  Further what cannot escape the attention is also that certain other persons
who were similarly placed as that of the petitioners have already approached this
court in SLP No0s.3239-3242/2017 wherein the relied upon decision in the review
petition was assailed but this court has dismissed the special leave petitions.
Therefore, taking into consideration all the aspects of the matter we see no reason
to interfere with the orders impugned herein.

17. During the course of the argument, the learned senior Advocate for the
appellants also referred to certain observations contained in the order dated
17.10.2016 passed by the Division Bench in the review petition where certain
protection is provided to the meritorious candidates who have been selected under
the policy dated 02.06.2012. In that regard we do not find it appropriate to advert
and make any comment since we have already arrived at conclusion that the
orders impugned do not call for interference.

18. The appeals are accordingly dismissed without any order as to costs.
Pending applications if any, shall also stand disposed of.

Appeal dismissed

LL.R. [2020] M.P. 1066 (DB)
WRIT APPEAL

Before Mr. Justice Sheel Nagu & Mr. Justice Rajeev Kumar Shrivastava
W.A. No. 1657/2018 (Gwalior) decided on 19 February, 2020

STATE OF M.P. & anr. ...Appellants
Vs.
PRADEEP KUMAR SHARMA ...Respondent

A. Municipal Service (Executive) Rules, M.P,, 1973, Rule 31, 33 &
34— Disciplinary Proceedings — Competent Authority — Held — Rules of 1973 do
not apply to a substantively appointed Revenue Sub-Inspector (petitioner)
even if he holds the officiating charge of higher post of CMO — Rules of 1973
do not govern the service condition of Revenue Sub-Inspector — Single Judge
rightly quashed the charge-sheet issued to respondent by Additional
Director, Urban Administration holding it as an incompetent authority —
Appeal dismissed. (Para7.1)

@. TIRgIferdT |ar (®1yrer) (99, 9.9., 1973, 797 31, 33 734 —
srgerrefe srfaiear — der giftrar] — afieEiRa — 1973 & a9 e 9o
% ¥ Fyad f6d A o Su—Fias () R anp 98 8ld 9d 3 98 §=
TRUIfIHT ATHT & STady U T AU~ HR RO HIdl &8l — 1973 &
frraw o Su—fAieTe @) Qar 3d fAEiRa 98 avd — vea =mrEEier A
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srfaRea fFeere, TR 92ma &1 ta sierH UTire i) o #vd gU S9a gRI
gaff @ o f&d R IRIv—u=3 &1 Sfaa wu 9 afvEfsa fear — ardfia
TR |

B. Municipal Employees (Recruitment and Conditions of Service)
Rules, M.P. 1968, Rule 51 — Initiating Disciplinary Proceedings — Competent
Authority — Held — Rule 51 deals with competence of disciplinary authority to
inflict minor or major penalty but does not relate to competence to initiate
disciplinary proceedings. (Para7.3)

. TINylferdr dHand (adf aer dar &t 7rd) a5, 9.3, 1968,
179 51 — IFITETHE BIYANRAT R BT — FeH giferare — affeiRa
— a9 51 sgemafTe UTre™) & oy vd 4 a9 <foed s+ &1 |
U 4 2, R ATATHAHS SRIATET IRA B DI Qe | Haferd 12l © |

C. Service Law — Initiating Disciplinary Proceeding — Competent
Authority — Principle of Service Jurisprudence — Held — In absence of any
provisions in any Act or Rules, vesting any particular authority with power
to initiate disciplinary proceedings in specific terms, trite principle of service
jurisprudence will follow whereby any authority senior to or having
administrative control over employee will be competent to initiate
disciplinary proceedings or issue charge-sheet. (Para8)

7. Har fafer — srgenmaTc® HIAdre] s BT — HerH YIEBiet
— #ar fafer s @1 figra - afifeiRa — sfEifm siear fFaEr 9 fed
Susdl @ e H, fedl faeiy uiterd &1 fafafds waf & e
PRIAIEAT IR B3 31 ufdd Fifea &1 & forg, dar fafdreme &1 grn
Rrgia <@g R e AR sis Al g1fter) Sl f sda 4 aks @l
rrar fra®T 9 R Yy FRIF &1, e RISl RT $+
31MAT IRIY—YF WY S & oIy |eaw s |

D. Municipalities Act, M.P. (37 0f 1961), Section 70 and Municipal
Employees (Recruitment and Conditions of Service) Rules, M.P. 1968, Rule 51
— Held — Mayor-in-Council is appointing authority of petitioner — Additional
Director/Additional Commissioner, Urban Administration is not vested with
any power under Act of 1961 nor is a superior/controlling authority for post
of Revenue Sub-Inspector (petitioner) enabling it to initiate disciplinary
proceedings — Charge-sheet issued was bereft of jurisdiction. (Paral2 & 13)

28 TIRYTfeidbT SITEfTa4, 7.4, (1961 &1 37), €IRT 70 VG TIRYTlcidbT
FHANt (wdl @er dar st Id) 99, 739, 1968, I 51 — afafaiRa —
IRYE BT HEUIR / AIR—gA—b1<8 e, ardl &1 Fgfaa gt @ — sifaRea
e /sifalRed smygad, TR 92mas &1 1961 & AfSf-raa & siqvia = dl
P13 vifaa fafza o 718 2, 7 & 98 Wora Su—ffies (@) @ ug & fov e
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IR / FRiFe TIteR) @ S {6 Sgemacae drRIafsAal IRY &34 3q sS4
ArRA R F9IcY 81 — SR fhar srRiu—u= fo=r fonsdY arferatRar @ 21|

E. Service Law — Initiation of Disciplinary Proceedings &
Imposing Penalty — Competent Authority — Held — Concept of initiating
disciplinary proceedings and imposing penalty at end of disciplinary
proceedings are distinct especially from the point of view of competence of
authority to initiate and punish — Issuance of charge-sheet/initiation of
disciplinary proceedings is not a punishment. (Para9)

S War fafer — eI S HIAAedr SR B ST ARG
Siferifaa &1 wrr — e giferert - afEiRa — srgemaTere srfarfzar
ARA HXA B AhHed-T qAT SIIANATHEG FRIarfal @ gl w enla
IARRIUT 3T <1 B Aol 2 faRly ®u 4 gitail 31 3Re =+ a2 qfvsq
P DI AT D GReHIVT ¥ — ARIT—UF AN fHar =T/ Sgema-arais
ATl T AR fHar ST, U gve 981 2 |

Cases referred:

(1970) 1 SCC 108, (1993) 1 SCC 419, (1996) 2 SCC 145, [2013 (III)
MPIR 131].

Pratip Visoriya, G.A. for the appellants/State.
M.P.S. Raghuvanshi, for the respondent.

ORDER

The  Order of  the Court was  passed by :
SHEEL NAGU, J. :- The instant intra-court appeal preferred u/S.2(1) of the
Madhya Pradesh Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhiniyam,
2005 assails the final order dated 23.02.2018 passed by learned Single Judge
exercising writ jurisdiction under Article 226 of Constitution of India allowing
W.P. N0.5699/2017 preferred by the respondent/employee by quashing the
charge-sheet dated 16.06.2017 (Annexure P/1) on the ground of having been
issued by an incompetent authority i.e. Additional Director, Urban Administration
and Development, Bhopal (M.P.), by holding that in terms of Rule 51 of Madhya
Pradesh Municipal Employees (Recruitment and Conditions of Service) Rules,
1968 (for brevity "1968 Rules"), the Municipal Council/Standing Committee of
Municipal Council alone is competent to initiate disciplinary proceedings.

2. Learned counsel for the rival parties are heard on the question of
admission.
3. Undisputed facts are that for the period when the respondent/employee

who substantively holds the post of Revenue Sub-Inspector of Municipality, was
officiated as Chief Municipal Officer, Municipal Council Vijaypur, District
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Sheopur, was proceeded again on disciplinary side by issuance of impugned
charge-sheet dated 16.06.2017 (Annexure P/1) by Additional Director/Additional
Commissioner, Urban Administration and Development, Bhopal under Rules 31,
33 and 34 of Madhya Pradesh State Municipal Service (Executive) Rules, 1973
(forbrevity "1973 Rules").

4. Challenge in W.P. N0.5699/2017 was to the charge-sheet, Annexure P/1
alone, at the stage when disciplinary proceedings were pending

5. Learned Single Judge quashed the charge-sheet on the following two
grounds: -

(1) 1973 Rules are not applicable to the petitioner and thus reference of
Rules 31,33 and 34 of 1973 Rules in the impugned charge-sheet is uncalled for.

(i) 1968 Rules alone govern the disciplinary proceedings taken against
the petitioner since petitioner substantively holds the post of Revenue Sub-
Inspector and thus is municipal employee and not the employee of the State.

(ii1) Appointment of petitioner as Revenue Sub-Inspector which is the
post specified u/S.94 of M.P. Municipalities Act, 1961 (for brevity "1961 Act")
and such appointment is made with concurrence of State Government and since
the Additional Director/Additional Commissioner, Urban Administration and
Development, Bhopal, is not the Government as defined in Rule 2(e) of 1968
Rules, the charge-sheet issued by Additional Director/Additional Commissioner
isuntenable.

(iv) Additional Director/Additional Commissioner, Urban Administration
and Development, Bhopal, is not the disciplinary authority as contemplated by
Rule 51 of Rules, 1968.

6. In the backdrop of aforesaid factual scenario the question that falls for
consideration is as follows:-

Whether for deciding the competence of the authority to
initiate disciplinary proceedings, can Rule 51 of 1968 Rules or
Rule 31, 33 and 34 of 1973 Rules be invoked?"

7. For ready reference and convenience Rules, 31, 33 and 34 of
Rules, 1973 and Rule 51 of Rules, 1968 are reproduced below:-
Rules of 1973

31. Penalties.- The following penalties may, for good and sufficient reasons and
as hereinafter provided be imposed on a member of the service, viz :-

(i) censure;

(ii) withholding of increments or promotion;
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(iii) recovery from pay of the whole or part of any pecuniary' loss caused to
the Council by negligence or breach of orders,

(iv) reduction in rank including reduction to a lower grade or post or to a
lower time scale or to a lower stage in a time scale;

(v) removal from service which shall not be a disqualification for future
employment;

(vi) dismissal from service which shall be disqualification for future
employment.

Explanation.- (i) The discharge-

(a) of a probationer during or at the end of the period of probation on
grounds arising out of the specific conditions laid down by the appointing
authority e.g., want of vacancy, failure to acquire prescribed special
qualifications to pass prescribedtest; or

(b) of a person appointed otherwise in or under contract to hold a temporary
appointment, on the expiration of the period of the appointment; or

(c) of a person engaged under contract in accordance with the terms of his
contract, does not amount to removal or dismissal within the meaning of
this rule.

(ii) The discharge of a probationer, whether during, or at the end the period
of probation for some specific fault or on account of his unsuitability for
the service does not amount to removal or dismissal within the meaning
of this rule.

(iii) The stoppage of a member of the service at the efficiency bar in the time
scale of his pay on the ground of his unfitness to cross the bar does not
amount to withholding of increments or promotion within the meaning of
this rule.

(iv) A refusal to promote a member of the service after due consideration of
his case to a post or grade to which promotions are made by selection,
docs not amount to withholding of a promotion within the meaning of this
rule.

(v) The reversion to a lower post of a member of the service who is officiating
in a higher post, after a trial in the higher post or for administrative
reasons (such as the return of the permanent incumbent from leave or
deputation, availability of a more suitable officer and the like) docs not
amount to reduction in rank within the meaning of this rule.

33. Procedure for imposing certain penalties. - (1) Without
prejudice to the provisions of the Public Servants Enquiry Act, 1850. no
order shall be passed imposing any of the penalties specified in clauses
(iv) to (vi) of Rule 31 on a member of the service unless he has been
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informed in writing of the grounds on which it is proposed to take action
and has been afforded an adequate opportunity of defending himself.

(2)  The grounds on which it is proposed to take action shall be
reduced to the form of a definite charge or charges which shall be
communicated to the member of the service charged together with a
statement of allegations on which each charge is based and on any other
circumstances which it is proposed to take into consideration in passing
orders on the case.

(3)  The member of the service shall be required within such time, as
may be specified by the appointing authority, to submit a written
statement of his defence and to state whether he desires to be heard in
person and produce witness.

(4)  The member of the service charged may request for an access to
municipal record for the purpose of preparing his written statement
provided that the appointing authority may, for reasons, to be recorded in
writing, refuse him such access, if in its opinion such records are not
strictly relevant to the case or it is not desirable in the public or municipal
interest to allow him access thereto.

(5)  After the written statement is received from the member of the
service in accordance with sub-rule (3) or if no such statement is received
within the time specified, the appointing authority may, if it considers it
necessary, appoint an Enquiry Olfficer to inquire into the charges framed
against the member of the service and shall have the charges inquired
into as provided in sub-rule (6).

(6)  Ifthe member of the service desires to be heard in person, he shall
be so heard. If he desires that an oral inquiry be held or if the appointing
authority so directs, an inquiry shall be held by the Enquiry Olfficer. At
such enquiry, evidence shall be heard as to such of the allegations as arc
not admitted and the member of the service charged shall be entitled to
cross-examine the witness who gives evidence in person and to have such
witness called as he may wish ;

Provided that the Enquiry Officer may, for reasons to be recorded in
writing refuse to call a witness whose evidence is, in the opinion of the
Enquiry Officer, not relevant or material.

(7) At the conclusion of the enquiry, the authority inquiring into the
charges shall prepare a report of the inquiry, recording its findings on
each of the charges together with the reasons therefor. If in the opinion of
such authority the proceeding of the inquiry establishes charges different
from those originally framed, it may record its findings on such charges :

Provided that findings on such charges shall not be recorded unless
the member of the service, charge has admitted the facts constituting
them or has had an opportunity of defending himself against them.
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(8)  Therecordofthe inquiry shall include :-

(i)  the charges framed against the member of the service and the
statement of allegations furnished to him under sub-rule (2);

(ii) his written statement of defence, if any;,
(iii) the evidence recorded in the course of inquiry,

(iv) the orders, if any, made by the State Government and the
report of the authority making the inquiry, in regard to the inquiry,
and

(v) a report setting out the findings on each charge and the
reasons therefor.

(9)  The appointing authority shall consider the record of the enquiry
and determine which of the findings of the Enquiry Officer, it accepts.

(10) If the appointing authority having regard of the findings recorded
or accepted, has arrived at any provisional conclusion in regard to one of
the penalties specified in clauses (iv) to (vi) of Rule 31 to he imposed, it
shall-

(a) furnish to the member of the service concerned, a copy of the
report of the enquiry' together with a statement of such findings;
and

(b) give him a show-cause notice stating the action proposed to be
taken in regard to him and calling upon him to submit within a
specified time, such representation as he may wish to make against
the proposed action.

(11) The appointing authority shall determine having regard to the
findings recorded or accepted by it, and the representation, if any, made
by the member of the service under sub-rule (10), what penalty, if any,
should be imposed on the member of the service and subject to Rule 32
pass appropriate orders on the case and the orders so passed shall be
communicated to the member of the service.

34. Procedure for imposing certain penalties. - (1) No order shall be
passed imposing any of the penalties specifiedin clauses (i) to (iii) of Rule
31 onamember of the service except after :-

(a) the member of the service is informed in writing of the
proposal to take action against him and of the allegations on which
such action is proposed to be taken and he is given an opportunity
to make a representation which he may wish to make,; and

(b)  such representation, if any, is taken into consideration by the
appointing authority or officer authorised under Rule 32 (1) and
the order so passed shall be communicated to the member of the
service.
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(2) The record of the proceedings in such a case shall include-

(i) a copy of the intimation to the member of the
service of the proposed punishment against him;

(ii) a copy of the statement of allegations communicated
to him;

(iii)  his representation, if any;,

(iv)  the order of the case together with the reasons
therefor.

Rules of 1968

"51. Disciplinary authorities. -Subject to the provisions of the Act and these
rules the Municipal Council shall have the powers to impose any of the penalties
specified in rule 49 on any municipal employee holding post specified in sub-
section (4) of section 94 of the Act and in the case of other municipal employees
the Standing Committee shall have the power to impose any of the said penalties
on him."

7.1 Taking up 1973 Rules first, it is seen that these rules are applicable alone to
the members of M.P. State Urban Administrative Services comprising of the
following posts:- (a) Additional Director, Urban Administration, (b) Joint
Director, Urban Administration, (¢) Chief Municipal Officer, Class-A, (d) Chief
Municipal Officer, Class-B, and (e) Chief Municipal Officer, Class-C. Thus, 1973
Rules do not apply to a substantively appointed Revenue Sub-Inspector
(petitioner) even if he holds the officiating charge of higher post of CMO.
Pertinently, the petitioner at the time when the alleged misconduct as per the
charge-sheet was committed was holding the officiating charge of the post of
CMO. The said rules thereafter are not attracted since they do not govern the
service condition of a Revenue Sub-Inspector. Findings of learned Single Judge in
this regard are thus upheld.

7.2 Now coming to 1968 Rules, it is seen that Rule 51 of 1968 Rules which has
been heavily relied upon by learned Single Judge deals with disciplinary
authority. Providing that any penalty specified in Rule 49 of 1968 Rules can be
imposed by Municipal Council on a municipal employee holding the post
specified u/S.94 (3/4) of 1961 Act and in case of other municipal employee by the
Standing Committee of the Council.

7.3 Thus, Rule 51 deals with competence of disciplinary authority to inflict
minor or major penalty but does not relate to the competence to initiate
disciplinary proceedings.

7.4  Neither the 1961 Act nor 1973 Rules nor 1968 Rules provide or prescribe
any particular authority to be competent to initiate disciplinary proceedings
against a municipal employee.
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7.5  The provision akin to Rule 13 of M.P. Civil Services (CCA) Rules, 1966
which exclusively deals with authority competent to initiate disciplinary
proceedings, does not exist either in the 1961 Act or 1968 Rules or 1973 Rules.

8. In the absence of any provision in 1961 Act, 1968 Rules or 1973 Rules,
vesting any particular authority with the power to initiate disciplinary
proceedings in specific terms, the trite principle of service jurisprudence would
come into play i.e. any authority senior to or having some administrative control
over the employee concerned is competent to initiate disciplinary proceedings or
issue charge-sheet. In this regard the view of this Court is bolstered by the decision
of Apex Court in State of M.P. Vs. Shardul Singh, (1970) 1 SCC 108, P. V.
Srinivasa Sastry & Others Vs. Comptroller and Auditor General & Others:
(1993) 1 SCC 419, Transport Commissioner, Madras-5 Vs. A. Radhakrishna
Moorthy, (1995) 1 SSC 332, Inspector General of Police and another Vs.
Thavasiappan, (1996) 2 SCC 145, the relevant portion of which is reproduced
below for ready reference and convenience.

P._ V. Srinivasa Sastry & Others (supra)

4. Article 311 (1) says that no person who is a member of a civil
service of the Union or an all- India service or a civil service of a State or
holds civil post under the Union or a State 'shall be dismissed or
removed by an authority subordinate to that by which he was appointed".
Whether this guarantee includes within itself the guarantee that even the
disciplinary proceeding should be initiated only by the appointing
authority? It is well known that departmental proceeding consists of
several stages: the initiation of the proceeding, the inquiry in respect of
the charges levelled against that delinquent officer and the final order
which is passed after the conclusion of the inquiry. Article 311 (1)
guarantees that no person who is a member of a civil service of the
Union or a State shall be dismissed or removed by an authority
subordinate to that by which he was appointed. But Article 311 (1) does
not say that even the departmental proceeding must be initiated only by
the appointing authority. However, it is open to Union of India or a State
Government to make any rule prescribing that even the proceeding
against any delinquent officer shall be initiated by an officer not
subordinate to the appointing authority. Any such rule shall not be
inconsistent with Article 311 of the Constitution because it will amount
to providing an additional safeguard or protection to the holder of a civil
post. But in absence of any such rule, this right or guarantee does not

flow from Article 311 of the Constitution. It need not be pointed out that
initiation of a departmental proceeding per se does not visit the officer
concerned with any evil consequences, and the framers of the
Constitution did not consider it necessary to guarantee even that to
holders of civil posts under the Union of India or under the State
Government. At the same time, this will not give right to authorities
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having the same rank as that of the officer against whom proceeding is to
be initiated to take a decision whether any such proceeding should be
initiated. In absence of a rule, any superior authority who can be held to
be the controlling authority, can initiate such proceeding.

Transport Commissioner. Madras-5

8. Insofar as initiation or enquiry by an officer subordinate to
the appointing authority is concerned, it is well settled now that it is
unobjectionable. The initiation can be by an officer subordinate to the
appointing authority. Only the dismissal/removal shall nor be by an
authority subordinate to the appointing authority. Accordingly it is held
that this was not a permissible ground for quashing the charges by the
Tribunal

Inspector General of Police (supra)

8. The learned counsel also drew our attention to P.V. Srinivasa
Sastry v. Comptroller and Auditor General : (1993) 1 SCC 419 wherein
this Court in the context of Article 311 (1) has held that in absence of a
rule any superior authority who can be held to be the controlling
authority can initiate a departmental proceeding and that initiation of a
departmental proceeding per se does not visit the officer concerned with
any evil consequences. Transport Commr. v. A. Radha Krishan Moorthy
2(1995) 1 SCC 332 was next relied upon. Therein also this Court has
held that initiation of disciplinary enquiry can be by an officer
subordinate to the appointing authority. These decisions fully support
the contention of the learned counsel for the appellants that initiation of
a departmental proceeding and conducting an enquiry can be by an
authority other than the authority competent to impose the proposed

penalty."

8.1 The Division Bench of this Court in Arun Prakash Yadav Vs. State of M.P. &
Ors. [2013 (IIT) MPJR 131]" also had an occasion to deal with the issue of
competence of authority to initiate disciplinary proceedings in context of M.P.
Police Regulations, relevant portion of which is reproduced below for ready
reference and convenience:-

25. The Apex Court in the case of P. V. Srinivasa Sastry and
Others Vs. Comptroller and Auditor General and Others:(1993) 1 SCC
419 has further held thus:

4. Article 311 (1) says that no person who is a member of a
civil service of the Union or an all-India service or a civil
service of a State or holds civil post under the Union or a State
'shall be dismissed or removed by an authority subordinate to
that by which he was appointed'. Whether this guarantee
includes within itself the guarantee that even the disciplinary
proceeding should be initiated only by the appointing
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authority? It is well known that departmental proceeding
consists of several stages: the initiation of the proceeding, the
inquiry inrespect of the charges levelled against that delinquent
officer and the final order which is passed after the conclusion
of the inquiry. Article 311 (1) guarantees that no person who is a
member of a civil service of the Union or a State shall be
dismissed or removed by an authority subordinate to that by
which he was appointed. But Article 311 (1) does not say that
even the departmental proceeding must be initiated only by the
appointing authority. However, it is open to Union of India or a
State Government to make any rule prescribing that even the
proceeding against any delinquent officer shall be initiated by
an officer not subordinate to the appointing authority. Any such
rule shall not be inconsistent with Article 311 of the Constitution
because it will amount to providing an additional safeguard or
protection to the holder of a civil post. But in absence of any
such rule, this right or guarantee does not flow from Article 311
of the Constitution. It need not be pointed out that initiation of a
departmental proceeding per se does not visit the officer
concerned with any evil consequences, and the framers of the
Constitution did not consider it necessary to guarantee even
that to holders of civil posts under the Union of India or under
the State Government. At the same time, this will not give right
to authorities having the same rank as that of the officer against
whom proceeding is to be initiated to take a decision whether
any such proceeding should be initiated. In absence of a rule,
any superior authority who can be held to be the controlling
authority, can initiate such proceeding.

26. The Apex Court in the case of Inspector General of Police &
Another Vs. Thavasiappan reportedin (1996) 2 SCC 145 has held thus:

8. The learned counsel also drew our attention to P.V. Srinivasa
Sastry v. Comptroller and Auditor General : (1993) 1 SCC 419 wherein
this Court in the context of Article 311 (1) has held that in absence of a
rule any superior authority who can be held to be the controlling
authority can initiate a departmental proceeding and that initiation of a
departmental proceeding per se does not visit the officer concerned with
any evil consequences. Transport Commr. v. A. Radha Krishan Moorthy
2 (1995) 1 SCC 332 was next relied upon. Therein also this Court has
held that initiation of disciplinary enquiry can be by an officer
subordinate to the appointing authority. These decisions fully support
the contention of the learned counsel for the appellants that initiation of
a departmental proceeding and conducting an enquiry can be by an
authority other than the authority competent to impose the proposed

penalty.
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27. From the abovesaid decisions of the Apex Court, it is clear that
unless Rules provide and empower any particular authority to institute
disciplinary proceedings/issue chargesheet, the delinquent officer
cannot insist that such a power can be exercised only by the
appointing/disciplinary authority.

9. Thus, the issue before the writ Court was the competence of a partlcular
authority to issue charge-sheet/initiate disciplinary proceedings but the provision
(Rule 51 of 1968 Rules) relied upon by learned Single Judge relate only to
disciplinary authority competent to impose penalty. The concept of initiating
disciplinary proceedings and imposing penalty at the end of disciplinary
proceedings, are distinct especially from the point of view of competence of the
authority to initiate and punish. The reason is not far to see. The protection giving
to an employee at the time of punishment is much stricter than at the time of
initiation of disciplinary proceedings. Since issuance of charge-sheet/initiation of
disciplinary proceedings is not a punishment. Thus, the safeguards and protection
available under law to delinquent employee at the time of initiation of disciplinary
proceedings are comparatively diluted when compared to the safeguards and
protection available at the time of imposing of penalty.

10.  From the above discussion what comes out loud and clear is that learned
Single Judge misdirected himself by relying upon Rule 51 of 1968 Rules (which
exclusively provides competence of disciplinary authority to punish), for the
purpose of adjudicating the issue of competence of authority to initiate
disciplinary proceedings.

11.  Testing the impugned charge-sheet (Annexure P/1) on the anvil of
discussion above, it is now to be seen whether the Additional Director/ Additional
Commissioner, Urban Administration and Development, Bhopal was competent
enough to issue charge-sheet to a municipal employee i.e. petitioner.

12.  Going by the said trite principle of service jurisprudence in the absence of
specifying provision as explained above, it is to be now decided as to whether
Additional Director/Additional Commissioner, Urban Administration and
Development, Bhopal, can be treated to be an authority superior to or in control of
services of petitioner.

12.1  The petitioner substantively holds the post of Revenue Sub-Inspector, and
therefore is a municipal employee as defined in Rule 2(e) of 1968 Rules and thus
renders him a member of municipal service as defined in 2(e) of 1968 Rules. 1961
Rules or 1968 Rules though do not define the expression "appointing authority"
but Sec.94 (v) of 1961 Act provides that for municipal officers/servants other than
those mentioned in sub-section 3 of Sec.94 of 1961 Act, the power of appointment
is vested in the President-in-Council. The post of Revenue Sub-Inspector is not
mentioned in Sec.94(3) of 1961 Act and therefore, it follows that President-in-
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Council as defined in Sec.70 of 1961 Act is the appointing authority of the
petitioner/respondent herein who substantively holds the post of Revenue Sub-
Inspector.

12.2  Now, in the face of the aforesaid findings that Mayor-in-Council of the
Municipality is the appointing authority of the petitioner/respondent herein, can
Additional Director/Additional Commissioner, Urban Administration, be treated
as a superior/controlling authority of the petitioner/respondent herein or not is the
question which begs for an answer.

12.3  Additional Director/Additional Commissioner, Urban Administration, is
not vested with any power under the 1961 Act or 1968 Rules. It is trite law that the
municipal council is creature of a statute i..1961 Act and is a local body of urban
administration which has received constitutional sanction by the Constitution (74
amendment) Act, 1992 which introduce part IX-A in the Constitution. The
statutory autonomy enjoyed by a municipality which has now received
constitutional flavour would stand diluted if the Additional Director/Additional
Commissioner, Urban Administration is allowed to meddle with the affairs of
municipality especially in the absence of any statutory or constitutional enabling
provision. Thus, this Court has no hesitation to hold that the Additional
Director/Additional Commissioner, Urban Administration is not a superior/
controlling authority for the post of Revenue Sub-Inspector for enabling it to
initiate disciplinary proceedings against Revenue Sub-Inspector who is a
municipal employee.

13.  From the above discussion what comes out loud and clear is that the order
impugned dated 16.06.2017 (Annexure P/1) issuing charge-sheet to the
petitioner/respondent herein is bereft of jurisdiction inasmuch as having been
issued by an authority incompetent to do so.

14. Accordingly, findings of learned Single Judge rendered in this regard
while quashing the charge-sheet are upheld, for reasons aforesaid.

15. Consequently, present appeal preferred by the State against the order of
learned Single Judge passed on 23.02.2018 in W.P. N0.5699/2017 is dismissed
with the same liberty as extended by the learned Single Judge.

Appeal dismissed
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WRIT APPEAL
Before Mr. Justice Sheel Nagu & Mr. Justice Rajeev Kumar Shrivastava
W.A. No. 190/2020 (Gwalior) decided on 4 March, 2020

OMPRAKASH SINGH NARWARIYA ...Appellant

Vs.

STATE OF M.P. & anr. ...Respondents
A. Service Law — Promotion — Sealed Cover Procedure — Crucial

Date — Held — For deciding the question whether sealed cover procedure is to
be adopted or not, the crucial date is the date of holding DPC when
consideration is made for promotion and not the eligibility date which may be
aprior date than the date of holding DPC — Appeal dismissed. (Para12)

@. a1 fafer — ggi=ifa — et 95 ferwrer gfsar — fAorfas fafer —
IFftfeiRa — 9 uza &1 faffreay o1 & fav & w1 Ao fawmwer ufear
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fortae fafer i @ w9 ye=fa & fav faar fear sirar @ a@im ur=ar &) fafsr
21 <t fob faurfia ui=ifa afafa &) doa ) fafsr 9 gga ) fafsr 8 gadt 2@
— et @R |

B. Service Law — Promotion — Sealed Cover Procedure — Principle
& Object — Held — Principle behind concept of sealed cover procedure is that
any employee/officer against whom disciplinary proceedings or criminal
prosecution has commenced should not be promoted — Concept further
discussed and explained. (Paras10to 12)

@ a1 [Afer — ggi=ifa — et 95 forerer giaar — RigTd d 359
— rfirfaeiRa — Wier 9 fawrer yfear Seeuar & I8 gg Rigia @ fo «18
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PRSI IRY fhar T 2, S8 ugl~id -8l fhar S arfay — Adedr a1
31X 3rfere fad==T v <arear &1 T8 |
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ORDER

The Order of the Court was  passed by :
SHEEL NAGU, J.:- The instant intra-court appeal filed u/S 2(1) of the Madhya
Pradesh Uchcha Nyayalaya (Khand Nyayapeeth Ko Appeal) Adhiniyam, 2005,
assails the final order passed on 10.12.2019 in WP.7320/2016 by the learned
Single Judge while exercising writ jurisdiction u/Art.226 of the Constitution
dismissing the petition in question by which challenge was made to Annexure P-1,
an order rejecting representation of petitioner preferred against the decision to
adopt sealed cover procedure by DPC dated 27.02.2016 on account of petitioner
having been issued charge-sheet on 08.02.2016 i.e. prior to holding of the said
DPC but subsequent to 01.01.2015 which was the eligibility date for
consideration by the said DPC.

2. Learned counsel for the rival parties are heard on the question of
admission.

3. Learned Single Judge by relying upon the decisions of Apex Court in the
case of Union of India and others Vs. K. V. Jankiraman and others [(1991) 4 SCC
109] and Union of India and others Vs. Dr. Sudha Salhan (Smt) [(1998) 3 SCC
394]" dismissed the petition in question by holding that for the purpose of
adoption of sealed cover the crucial date is the date when consideration for
promotion takes place and not any other prior date.

4. The seminal question which begs for an answer in the instant case is as to
whether it is the date of eligibility fixed by DPC for consideration or the date of
holding DPC, which will form the crucial date for deciding as to whether sealed
cover procedure is to be adopted?

5. The undisputed facts of the case relevant for deciding the said question are
that DPC in question met on 27.02.2016 which considered the eligible persons
including the petitioner for promotion to the post of Joint Director, Kisan Kalyan
Tatha Krishi Vikas. Pertinently, the said DPC prescribed 01.01.2015 as the
eligibility date for consideration of candidates in the zone of consideration.
Clause 8 of the minutes of DPC filed by the petitioner vide document 2032/2020
on 14.02.2020 is to the following extent:

“8— UgI=fa @1 gr=ar ifsfa &3 &1 f&-id srrfa ad 3t 1
S, BT o7 AfEIRAT & fawg Sgemaaaie sriarE! It
R 2fY AT ATURIFS YHROT Goflag SR dATel= U¥gd DR f&ar war
o1, 99 JAR@IRAT & Hag 4, A o faurfia =/
JATURIS YHROT § JYAIIT Yed §Y U=l I Sugdadr shidl
T8 fbg Il RwIRe &1 yearee srRiargal & aRoml &
el AT gU Wiel 9 forers 3§ <& |-



[.L.R.[2020]M.P. = Omprakash Singh Narwariya Vs. State of M.P. (DB) 1081

6. The petitioner was considered for promotion but the recommendations
were put in sealed cover despite charge-sheet having been issued on 08.02.2016
(after the eligibility date 0f01.01.2015).

7. Learned counsel for the petitioner primarily submits that since the crucial
date for eligibility to be considered for promotion by the DPC was fixed as
01.01.2015, the decision to adopt sealed cover or not should also be taken in view
of the situation prevailing on 01.01.2015, without being affected by any
subsequent development, meaning thereby as urged that since the petitioner on
01.01.2015 was not under any cloud of disciplinary proceedings [charge-sheet
having been issued subsequently on 08.02.2016] the DPC held on 27.02.2016
could not have taken into account the subsequent event of issuance of charge-
sheet on 08.02.2016 while considering petitioner for promotion in DPC dated
27.02.2016. It is, thus, submitted that the adoption of sealed cover by the said DPC
was by taking into account extraneous consideration which ought to have been
ignored. On this premise, learned counsel for the petitioner prayed for quashing of
the impugned order before the writ court and as well as this court.

8. The concept of adoption of sealed cover is not statutorily provided. The said
concept is governed by executive instructions and judicial pronouncements. The
Apex Court in the case of K. V. Jankiraman (supra) has explained the concept of
sealed cover, its sweep and limitation in detail. Relevant extract of the said
judgment is reproduced below for ready reference and convenience:

8. The common questions involved in all these matters relate to
what in service jurisprudence has come to be known as Sealed cover
procedure!"Concisely stated, the questions are.--(1) what is the date from
which it can be said that disciplinary/criminal proceedings are pending
against an employee? (2) What is the course to be adopted when the
employee is held guilty in such proceedings if the guilt merits
punishment other than that of dismissal? (3) To what benefits an
employee who is completely or partially exonerated is entitled to and
from which date? The Sealed cover procedure'is adopted when an
employee is due for promotion, increment etc. but disciplinary/criminal
proceedings are pending against him at the relevant time and hence, the
findings of his entitlement to the benefit are kept in a sealed cover to be
opened after the proceedings in question are over. Hence, the relevance
and importance of the questions.

16. On the first question, viz., as to when for the purposes of the sealed
cover procedure the disciplinary/ criminal proceedings can be said to
have commenced, the Full Bench of the Tribunal has held that it is only
when a charge-memo in a disciplinary proceedings or a charge-sheet in
a criminal prosecution is issued to the employee that it can be said that
the departmental proceedings/criminal prosecution is initiated against
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the employee. The sealed cover procedure is to be resorted to only after
the charge-memo/charge-sheet is issued. The pendency of preliminary
investigation prior to that stage will not be sufficient to enable the
authorities to adopt the sealed cover procedure. We are in agreement
with the Tribunal on this point. The contention advanced by the learned
counsel for the appellant-authorities that when there are serious
allegations and it takes time to collect necessary evidence to prepare
and issue charge-memo/charge-sheet, it would not be in the interest of
the purity of administration to reward the employee with a promotion,
increment etc. does not impress us. The acceptance of this contention
would result in injustice to the employees in many cases. As has been the
experience so far, the preliminary investigations take an inordinately
long time and particularly when they are initiated at the instance of the
interested persons, they are kept pending deliberately. Many times they
never result in the issue of any charge-memo/charge-sheet. If the
allegations are serious and the authorities are keen in investigating
them, ordinarily it should not take much time to collect the relevant
evidence and finalise the charges. What is further, if the charges are that
serious, the authorities have the power to suspend the employee under
the relevant rules, and the suspension by itself permits a resort to the
sealed cover procedure. The authorities thus are not without a remedy. It
was then contended on behalf of the authorities that conclusions nos. 1
and 4 of the Full Bench of the Tribunal are inconsistent with each other.
Those conclusions are as follows: (ATC p.196, para 39)

(1) consideration for promotion, selection grade, crossing the
efficiency bar or higher scale of pay cannot be withheld merely on
the ground of pendency of a disciplinary or criminal proceedings

against an official;

(4)  the sealed cover procedure can be resorted only after a charge
memo is served on the concerned official or the charge sheet filed
before the criminal court andnot before, "

17. There is no doubt that there is a seeming contradiction between the
two conclusions. But read harmoniously, and that is what the Full Bench
has intended, the two conclusions can be reconciled with each other.
The conclusion no. 1 should be read to mean that the promotion etc.
cannot be withheld merely because some disciplinary/criminal
proceedings are pending against the employee. To deny the said benefit,
they must be at the relevant time pending at the stage when charge-
memo/charge-sheet has already been issued to the employee. Thus
read, there is no inconsistency in the two conclusions.”
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9. It is undisputed at the bar by learned counsel for the rival parties that the
law laid down by the Apex Court in K. V. Jankiraman (supra) has been followed till
date which is evident by subsequent decisions of the Apex Court i.e. Delhi
Development Authority Vs. H.C. Khurana [AIR 1993 SC 1488], Union of India
and others Vs. Dr. Sudha Salhan (Smt) [(1998) 3 SCC 394, Bank of India and
Another. Vs. Degala Suryanarayana [(1999) 5 SCC 762], Union of India and
others Vs. Sangram Keshari Nayak [(2007) 6 SCC 704].

10.  The underlying principle behind the concept of sealed cover is that no
employee/officer against whom disciplinary proceedings or criminal prosecution
has commenced should be promoted. This reasoning is in turn founded on fair
play and good conscience and that such an employee/officer who comes under
cloud by disciplinary proceedings cannot be treated at par with a contemporary
employee/officer who has unblemished career. Unequals cannot be treated
equals. Therefore, to prevent employees/officers under cloud by disciplinary
proceedings, the concept of sealed cover procedure was invented. This procedure
not only takes care of the problem which may arise by treating an officer with
blemish and an officer without blemish equally during course of consideration for
promotion but also takes care of the apprehended breach of fundamental right of a
civil post holder being considered for promotion enshrined u/Art. 16 ofthe
Constitution of India. The government has taken care while invoking unique
concept of adoption of sealed cover by laying down that while considering an
employee/officer who is under cloud of disciplinary proceedings, the
consideration of such officer would take place including pending disciplinary
proceedings and the recommendations so arrived at of fit/unfit as the case may be
would be put in a sealed cover, meaning thereby that recommendations would not
be disclosed. The sealed cover would be opened after the recommendations kept
therein would be given effect to if the disciplinary proceedings culminate in
exoneration. If on the other hand proceedings culminate even in minor imposition
of penalty of censure then the sealed cover would never be opened and the case for
promotion of such officer under cloud of the disciplinary proceedings would be
considered in the next DPC as and when held on regular basis.

11.  Thus, a very reasonable and rational approach is adopted by the executive
instructions of the State which shall take care of both the aspects i.e. avoiding
treating of unequals as equals and of preventing breach of fundamental right of
consideration for promotion u/Art.16.

12. From the verdict of the Apex Court, as extracted above, it is obvious that
the crucial stage of invoking the concept of sealed cover is the stage of
consideration. If this crucial stage is preponed to any previous date fixed by the
DPC for eligibility of consideration for promotion then an incongruous situation
may arise in cases of the nature in hand where an employee/officer will have to be
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considered and if found fit to be promoted despite the said employee/officer being
under cloud of disciplinary proceeding which were though commenced prior to
the holding of DPC but subsequent to the eligibility date. This would amount to
award of premium to default by promoting an officer who is facing disciplinary
proceedings arising out of a major misconduct committed during period prior to
the eligibility datei.e. 01.01.2015. Our view finds support by the decision of Apex
Court in K.V, Jankiraman and others (supra), relevant extract of which is
reproduced below for ready reference and convenience:

46. The peculiar facts in this case are that at the relevant time the
respondent-employee was working as Superintending Engineer since July
1986. When earlier he was working as Garrison Engineer in Bikaner
Division, there was a fire in the Stores in April 1984 and there were also
deficiencies in the Stores held by: the Store-keeper during the period
between 1982 and 1985. Hence, disciplinary proceedings were commenced
in February 1988 and the respondent was served with a charge-sheet on
February 22, 1988. By an order of August 19, 1988 a penalty of withholding
of increment for one year was imposed on the respondent as a result of the
said disciplinary proceedings.

47. On June 3, 1988, the DPC met for considering the promotion to the
Selection Grade. Pursuant to this meeting, by an order of July 28, 1988 some
Juniors were given the Selection Grade with retrospective effect from July 30,
1986. The respondent-employee's name was kept in a sealed cover and was,
therefore, not includedin the list of the promotee officers.

48. The Tribunal has found fault with the authorities on two grounds. The
Tribunal has observed that although when the DPC met in June 1988, the
employee was already served with a charge-sheet on February 22, 1988 and,
therefore, the sealed cover procedure could not be faulted, since admittedly
his juniors were given promotion with retrospective effect from July 30,
1986, the DPC should not have excluded the respondent's name from
consideration when it met on June 3, 1988. The second fault which the
Tribunal has found is that since the penalty of stoppage of increment was
imposed at the end of the disciplinary proceedings, it was not open for the
authorities to deny the respondent his promotion to the Selection Grade as
that amounted to double penalty. Having taken this view, the Tribunal has
directed that a Review DPC should consider the respondent's case for
promotion w.e.f. July 1986 when his juniors were given promotion taking
into account his performance and confidential records up to 1986. We are
afraid the Tribunal has taken an ervoneous view of the matter. Admittedly, the
DPC met in June 1988 when the employee was already served with the
charge-sheet on February 22, 1988. The charge-sheet was for misconduct
for the period between 1982 and 1985. Admittedly further, the employee was
punished by an order of August 19, 1988 and his one increment was withheld.
Although, therefore, the promotions to his juniors were given with



L.L.R.[2020]M.P. Roshni@Roshan (Smt.) Vs. State of M. P. 1085

retrospective effect from July 30, 1986, the denial of promotion to the
employee was not unjustified. The DPC had for the first time met on June 3,
1988 for considering promotion to the Selection Grade. It is in this meeting
that his juniors were given Selection Grade with retrospective effect from
July 30, 1986, and the sealed cover procedure was adopted in his case. If no
disciplinary proceedings were pending against him and if he was otherwise
selected by the DPC he would have got the Selection Grade w.e.f. July 30,
1986, but in that case the disciplinary proceedings against him for his
misconduct for the earlier period, viz., between 1982 and 1985 would have
been meaningless. If the Tribunal's finding is accepted it would mean that by
giving him the Selection Grade w.e.f. July 30, 1986 he would stand rewarded
notwithstanding his misconduct for the earlier period for which disciplinary
proceedings were pending at the time of the meeting of the DPC and for
which again he was visited with a penalty. We, therefore, allow the appeal
and set aside the finding of the Tribunal. There will, however, be no order as
to costs."

13. The petitioner in his petition did not assail the executive instructions
governing the field of adoption of sealed cover by a DPC and therefore there is no
need to go any further into that aspect. Dismissal of the petition by learned Single
Judge cannot, thus, be found fault with.

14. Consequently, writ appeal stands dismissed, sans cost.

Appeal dismissed

I.L.R. [2020] M.P. 1085
WRIT PETITION
Before Mr. Justice G.S. Ahluwalia
W.P. No. 14187/2019 (Gwalior) decided on 20 August, 2019

ROSHNI @ ROSHAN (SMT.) ... Petitioner
Vs.
STATE OF M.P. ...Respondent

A. Constitution — Article 226 — Habeas Corpus — Custody of Minor
Son — Held — Apart from custody, welfare of the minor child has to be
considered — Wife (petitioner) left the matrimonial house leaving her minor
child of 172 yrs. old in company of sister of her friend, which does not amount
to abandoning the child — Petitioner returned immediately after receiving
information that her husband has consumed some poisonous substance —She
being the natural guardian, is the best person to look after the child -
Custody of minor child handed over to petitioner — Petition disposed.
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(Paras 18, 19, 21 & 23)

&.  WRErT — JgTPT 226 — I3 GAEAIBYT — JYTCIqT YA Bl
3ifrveerr — fffaeiRa — JIfPREAT @ 3TeTdT, IYTHIT I D BT Bl fIaR
H foram s Ay — gt (ar) 3 S 1Y adfla sty 9ree & S99 i
P 981 D T BISH A Far BisT ol f6 9re® @ aRAEATT @) sife o
&I AT — AT, I AT YT 8I4 & U¥ard 6 SHa ufa 9 fada ugref &1
9o fHar 2, gRa @l off — 98 Fafife 9@e 81 @ I 9rds o) @
oG Ued I8l Afad @ — AT DI IJUTHAT TS B AfREAT WY TS — ATFAST
TR |

B. Constitution— Article 226 — Habeas Corpus — Scope — Custody of
Minor Child — Held — In a petition of Habeas Corpus, it was incumbent upon
Court to decide the question of custody of the child — Personal allegations
made against each other by the petitioner and respondents are not being
taken into consideration because they are beyond the scope of Habeas
Corpus petition. (Para13)

@ WIeErT — 3w 226 — 931 YA IBYT — Il — yyTCaqd
gred &1 sifrear — afEiRa — 98 yrefiavor o1 aifae A, =rre & fag
qrd® o1 ARREAT & Yy &l fAFREa &A1 sawas o1 — Al va yyefron

ERT U R @ faeg ) M aafsara siftreerat &t faar F =) foar i <@t
2 e 98 §& yefiarur i M enfa & w2 |

Casesreferred :

(2017) 8 SCC 454, (2018) 2 SCC 309, (2018) 9 SCC 578, Cr.A. No.
838/2019 decided on 06.05.2019 (Supreme Court).

Ayub Khan, for the petitioner.

S.N. Seth, G.A. for the respondent Nos. 1 to 5/State.
S.S. Kushwaha, for the respondent No. 6.

Deepak Khot, for the intervenor.

(Supplied: Paragraph numbers)
ORDER

G.S. AHLUWALIA, J. :- Corpus Mohsin aged about 1 2 years is produced
by her grand mother Shajadi Begum.

2. This petition under Article 226 of the Constitution of India has been filed
in the nature of habeas corpus for the custody of the minor child Mohsin aged
about 1 year and 6 months and the petitioner is the mother of this child.

3. It is mentioned in the writ petition that since the husband of the petitioner
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namely Moinuddin was harassing the petitioner, therefore, on 13.03.2019 she left
her matrimonial house along with Vishal Kannojiya and on 18.03.2019 when she
came to know that her husband has consumed poison, accordingly, she came back
on 18.03.2019 to see her husband at SSIMS Hospital and on 19.03.2019 her
husband expired. Thereafter, the petitioner went to her matrimonial house to
attend the last ceremony and while she was about to come back along with her
minor son Mohsin aged about 1 /2 years, respondent No. 6 forcibly kept her son
with him and forced the petitioner to go back. It is further mentioned that the
petitioner had made an application to the Police Station Madhauganj for the
custody of her child but the respondent No. 6 is working on the post of Constable
and also posted in the Police Station Madhauganj, therefore, the application of the
petitioner was not taken and in spite of her repeated efforts, custody of her child
was not given back. On 03.06.2019 the petitioner had given an application to the
Superintendent of Police, Gwalior for the custody of her child but no action was
taken. On 27.06.2019 respondent No. 6 met the petitioner and offered that in case,
if she wants the custody of her child, then she should spent a night with him in a
hotel and when she refused then he openly threatened that he would not give back
her child and, accordingly, on 28.06.2019 the petitioner moved an application
before the Inspector General of Police, Gwalior Range, Gwalior for the custody of
the child. It is further mentioned that one social organization namely Rashtriya
Alpsankhyak Muslim Kalyan Sanghathan had also given a memorandum for the
custody of the child but no action was taken. On 12.07.2019 also the petitioner
went to the office of Additional Superintendent of Police, Gwalior who instructed
the petitioner to take the custody of her child from Police Station Madhauganj and
when the petitioner went to the Police Station Madhauganj, then the respondent
No. 6 called 20-25 persons in the Police Station and she was abused and custody of
the child was not given. Accordingly, this petition in the nature of habeas corpus
has been filed for the custody of minor child Mohsin aged about 1 /2 years.

4. Though the respondent No. 6 is served and represented but he has not filed
any return.
5. One Shajadi Begum, who is claiming to be grand mother of the child

Mohsin aged about 172 years has filed an application for intervention, which has
been registered as [.A. No. 3911/2019. It is mentioned in the application that the
minor child Mohsin is in her custody. Her Son Moinuddin had committed suicide
by consuming poison because of harassment by the relatives including the parents
and siblings of the petitioner. Accordingly, Crime No. 243/2019 has been
registered at Police Station Kampoo District Gwalior against the parents and
siblings of the petitioner for offence under Section 306/34 of IPC. It is further
submitted that the petitioner had left her matrimonial house on 13.03.2019 at
10:30 AM and, accordingly, Late Moinuddin had lodged a Guminsan report on
13.03.2019 at 17:32 hours. It is further submitted that on 18.03.2019 the petitioner
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came back and accordingly, her recovery memo was prepared and she was given
to the custody of her mother. The statement of the petitioner under Section 164 of
Cr.P.C. was also recorded in which she had stated that on 13.03.2019 she had gone
with Vishal Kannojiya after leaving her child in the custody of sister of Vishal
Kannojiya. She went to Morena from where she went to Agra. On 18.03.2019
sister of Vishal Kannojiya informed that her husband has consumed some
substance, therefore, she came back to Gwalior along with Vishal Kannojiya. It is
further submitted that on the statement of the petitioner, the offence under
Sections 376, 506, 366 of IPC has been registered against Vishal Kannojiya in
Crime No. 131/2019 at Police Station Kampoo District Gwalior and, accordingly,
on 25.03.2019 the ornaments belonging to the petitioner were recovered from the
possession of Vishal Kannojiya (Rajak).

6. It is submitted by the counsel for the petitioner that since the petitioner
herself had abandoned her child by leaving him in the custody of sister of her
friend, therefore, it would not be in the interest and welfare of the child to
handover his custody to the petitioner.

7. As the intervenor had not stated anything about her family background,
therefore, certain questions with regard to the family background of the
intervenor were asked to Shri Deepak Khot, who submitted that the intervenor
herself is present in the Court. Accordingly, in the presence of the counsel, this
Court has inquired from the intervenor about her family background. It is
submitted by the intervenor that her husband has expired. She has three sons. Out
of which, Moinuddin (husband of the petitioner) has already committed suicide.
Respondent No. 6 Nasiruddin, who is working as a Constable in the Police
Department is residing separately along with his family and third son Tajuddinis a
labourer by profession and with great difficulty, he can earn his livelihood and her
third son is having three children and is residing with his wife and children
separately. It was further stated by the intervenor that she is residing all alone
along with the minor child Mohsin aged about 1 2 years and submitted that she is
getting the family pension to the tune 0f Rs.20,000/- per month.

8. Refuting the information given by the intervenor, counsel for the
petitioner has drawn attention of this Court towards the return filed by the State
Government. By referring to the proceedings which had taken place before
Parivar Parmarsh Kendra on 04.06.2019, it is submitted by the counsel for the
petitioner that it is incorrect to say that the minor child Mohsin aged about 1 72
years is in the company/custody of the intervenor, but in fact respondent No. 6 is
keeping the said boy with him which is apparent from the proceedings. By
referring to the last paragraph of the proceedings of Parivar Parmarsh Kendra
held on 04.06.2019, it is submitted that the custody of the child was given to the
respondent No. 6 Nasiruddin, therefore, it is clear that the intervenor has not come
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before this Court with clean hands and incorrect facts have been narrated in the
application.

9. It is submitted by the counsel for the State that since an offence under
Section 376 of IPC has been registered against Vishal Kannojiya, therefore, the
Court may consider the welfare of the child. However, it is submitted that since
the petitioner is a natural guardian of the child, therefore, the custody should be
given to her.

10. Heard the learned counsel for the parties.

11. Several personal allegations have been made in the petition against
respondent No. 6, whereas several personal allegations have been made by the
intervenor against the counsel for the petitioner.

12. Counsel for the respondent No. 6 had sought time to file return to the writ
petition.

13. Since the child was already produced before the Court and it was
incumbent upon the Court to decide the question of custody, therefore, the Court
has decided not to dwell upon any personal allegations made by the petitioner
against respondent No. 6. Similarly, the personal allegations made against the
petitioner are also not being taken into consideration because they are beyond the
scope of the habeas corpus writ petition.

14. It is submitted by the counsel for the petitioner that while entertaining the
petition under Article 226 of the Constitution of India in the nature of habeas
corpus, this Court can consider the question of welfare of the child. To buttress his
contentions, counsel for the petitioner has relied upon the judgment passed by the
Supreme Court in the case of Nithya Anand Raghavan Vs. State (NCT of Delhi)
and another reported in (2017) 8 SCC 454, Prateek Gupta Vs. Shilpi Gupta and
others reported in (2018) 2 SCC 309 and Kanika Goel Vs. State of Delhi through
Station House Olfficer and another reported in (2018) 9 SCC 578. It is submitted
that this Court has jurisdiction to decline the relief of return of the child if it is
found that the child is now settled in its new environment or if it would expose the
child to physical or psychological harm or otherwise place the child in an
intolerable position or if the child is quite mature and objects to its return. It is
submitted that the petitioner herself has abandoned the child and went along with
her friend Vishal Kannojiya and did not file the petition for the custody of the child
at the earliest available opportunity, therefore, it is clear that welfare of the child is
not in the hands of the petitioner although she is the natural guardian of the minor
child.

15.  The Supreme Court by judgment dated 06.05.2019 passed in the case of
Tejaswini Gaud and others Vs. Shekhar Jagdish Prasad Tewari and others in
Criminal Appeal No. 838/2019 has held as under:-
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"13. Writ of habeas corpus is a prerogative process for
securing the liberty of the subject by affording an effective means of
immediate release from an illegal or improper detention. The writ
also extends its influence to restore the custody of a minor to his
guardian when wrongfully deprived of it. The detention of a minor
by a person who is not entitled to his legal custody is treated as
equivalent to illegal detention for the purpose of granting writ,
directing custody of the minor child. For restoration of the custody
of'a minor from a person who according to the personal law, is not
his legal or natural guardian, in appropriate cases, the writ court has
jurisdiction.

18. Habeas corpus proceedings is not to justify or examine
the legality of the custody. Habeas corpus proceedings is a medium
through which the custody of the child is addressed to the discretion
of the court. Habeas corpus is a prerogative writ which is an
extraordinary remedy and the writ is issued where in the
circumstances of the particular case, ordinary remedy provided by
the law is either not available or is ineffective; otherwise a writ will
not be issued. In child custody matters, the power of the High Court
in granting the writ is qualified only in cases where the detention of a
minor by a person who is not entitled to his legal custody. In view of
the pronouncement on the issue in question by the Supreme Court
and the High Courts, in our view, in child custody matters, the writ
of habeas corpus is maintainable where it is proved that the
detention of a minor child by a parent or others was illegal and
without any authority of law.

19. In child custody matters, the ordinary remedy lies only
under the Hindu Minority and Guardianship Act or the Guardians
and Wards Act as the case may be. In cases arising out of the
proceedings under the Guardians and Wards Act, the jurisdiction of
the court is determined by whether the minor ordinarily resides
within the area on which the court exercises such jurisdiction. There
are significant differences between the enquiry under the Guardians
and Wards Act and the exercise of powers by a writ court which is of
summary in nature. What is important is the welfare of the child. In
the writ court, rights are determined only on the basis of affidavits.
Where the court is of the view that a detailed enquiry is required, the
court may decline to exercise the extraordinary jurisdiction and
direct the parties to approach the civil court. It is only in exceptional
cases, the rights of the parties to the custody of the minor will be
determined in exercise of extraordinary jurisdiction on a petition for
habeas corpus.

25. Welfare of the minor child is the paramount
consideration:- The court while deciding the child custody cases is
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not bound by the mere legal right of the parent or guardian. Though
the provisions of the special statutes govern the rights of the parents
or guardians, but the welfare of the minor is the supreme
consideration in cases concerning custody of the minor child. The
paramount consideration for the court ought to be child interest and
welfare ofthe child."

16. In the present case, the State has filed a detailed return and along with that
return, certain documents including statement of the petitioner have been placed
on record. The petitioner had alleged that she was being maltreated by her
husband and according to her statement recorded under Section 164 of Cr.P.C.,
she had gone to the hospital, where she met with Vishal Kannojiya and after
leaving the child in the custody/company of his sister, she went to Morena, where
she stayed for two days and from thereafter she went to Agra and on 18.03.2019
she was informed by sister of Vishal that her husband has consumed some
substance, therefore, on the same day, she came back to Gwalior along with
Vishal. From her recovery memo Ex. IA-3 filed along with intervention
application, it is clear that the recovery memo of the petitioner was prepared on
18.03.2019 at 18:10 hours and it is mentioned as under:-

IR GAE] D FHE [AYST LT DT IFD] AT AT
IURerd AT 3MMY | SR fhar do forg dig 94 awamdl
3TORT |fed 8T 81 91T | 918 o TAYET W o R Iqd]

STYT AT & TR S 6T s | IFd] A TERT & Gga 6T |
SR Y& geH TAR T T |

Thus, it is clear that on 18.03.2019 no allegation of rape was made by the
petitioner against Vishal Kannojiya. Thereafter, it appears that on 25.03.2019 the
police registered an offence under Sections 376, 366 and 506 of IPC against
Vishal Kannojiya on the statement made by the petitioner. Thereafter, her
statement under Section 164 of Cr.P.C. was recorded on 28.03.2019, in which she
did not make any allegation of physical harassment by Vishal Kannojiya.

17. When a question was put to the counsel for the petitioner as to whether the
petitioner has made any allegation of sexual harassment against Vishal Kannojiya
or not, then he fairly conceded that the petitioner is present in the Court and he can
answer this query after taking instructions from her. Accordingly, the petitioner
personally stated that although she has made allegation of sexual harassment
against Vishal Kannojiya, but it was under the pressure of respondent No. 6, who
is posted as a Constable in the Police Station Madhauganj. Thus, it is clear that
both the parties are making serious allegations against each other, therefore, in
order to verify the fact that whether the petitioner had abandoned the child or not,
it would be essential to consider her conduct.
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18. In her statement recorded under Section 164 of Cr.P.C., she has fairly
stated that after leaving her child in the company/custody of sister of Vishal
Kannojiya, she went to Morena and from thereafter, she went to Agra and came
back on 18.03.2019 after getting an information that her husband has consumed
some substance. In a statement filed by the State in its return, she has alleged that
she was being harassed by her husband, however, she did not lodge any complaint
against her husband. Although it is clear that the petitioner left her child in the
company/custody of sister of Vishal Kannojya, but whether it was under
compulsion because of harassment/ maltreatment of her husband or whether it
was voluntary, is a question which has to be prima facie assessed and, therefore,
the conduct of the petitioner assumes importance. In the statement recorded under
Section 164 of Cr.P.C,, it is stated by the petitioner that after receiving an
information that her husband has consumed something then she immediately
came back to Gwalior on 18.03.2019 itself and went to the Police Station, where
recovery memo on 18.03.2019 was prepared. Thus, it is clear that the petitioner
had not disassociated herself completely from her husband or matrimonial house,
but the moment, she got the information that her husband has consumed
something, she immediately came back to Gwalior.

19. It is not out of place to mention here that by that time, she was not aware
that whether her husband is alive or he has expired, therefore, attachment of the
petitioner with her in-laws or husband or the child was still subsisting and it
cannot be said that the petitioner had completely abandoned her child and it can be
held that because of certain reasons, she left her matrimonial house by leaving the
child in the company of sister of Vishal Kannojiya, which does not amount to
abandoning the child. The petitioner before leaving her matrimonial house or
going to Morena along with Vishal had taken care of the fact that her child shall
remain in the company of a lady so that he can be taken care of.

20. At this stage, it is submitted by the counsel for the respondent No. 6 that
the State has filed a copy of the statement of the sister of Vishal Kannojiya, which
was recorded under Section 161 of Cr.P.C., according to which the petitioner had
handed over her child on a false pretext and thereafter she did not come back.

21. It is sufficient to mention that since the allegations and counter allegations
are being made by each of the parties and since two criminal cases have also been
registered, i.e., Crime No. 243/2019 at Police Station Kampoo for offence under
Sections 306/34 of IPC and another Crime No. 131/2019 at Police Station
Kampoo District Gwalior for offence under Sections 376, 366 and 506 of IPC,
therefore, it would not be appropriate for this Court to consider the allegations in
detail. Since the petitioner had returned back immediately to Gwalior after
receiving the information about the consumption of some substance by her
husband clearly indicates that she had not abandoned the child for the purposes of
this petition under Article 226 of the Constitution of India.
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22. So far as the intervenor is concerned, it is her statement that she is living in
the house all alone along with the minor child aged about 1'% years. The intervenor
is aged about 60 years, therefore, she can be said to be an old person. When
according to the intervenor herself, her one son Nasiruddin respondent No. 6 and
another son Tajuddin are residing separately with their respective families, then it
is clear that it is not possible for an old lady aged about 60 years to look after the
welfare of the minor child aged about 1 2 years. Further from the proceedings of
Parivar Parmarsh Kendra dated 04.06.2019, it appears that the custody of the
child was given to respondent No. 6 Nasiruddin. Thus, it is clear that intervenor
has not placed correct facts before this Court.

23. Under these circumstances, this Court is left with no other option but to
hold that the petitioner being the natural guardian of the minor child aged about
1'4 years, is a best person to look after the child and, accordingly, the custody of
the child is handed over to the petitioner in the Court itself. The petitioner is free to
keep the child with her, but she is advised to ensure that the welfare of the child is
not hampered in any manner.

24, With aforesaid observations, the petition is finally disposed of.
Order accordingly

I.L.R. [2020] M.P. 1093 (DB)
WRIT PETITION
Before Mr. Justice S.C. Sharma & Mr. Justice Shailendra Shukla
W.P. No. 25000/2019 (Indore) decided on 6 February, 2020

INDERMANIMINERAL (INDIA) PVT.LTD. ...Petitioner

Vs.

STATE OF M.P. & ors. ...Respondents
A. Constitution — Article 226/227 — Notice Inviting Tender — Terms

& Conditions — Interference — Scope & Jurisdiction —Held — Looking to tender
conditions, it cannot be said that they are tailor-made with malafide intention
to avoid bonafide competition and to favour few individual — Government
and their undertakings have free hand in setting terms of tender and unless
same are wholly arbitrary, discriminatory, malafide or actuated by bias &
malice, scope of interference by Courts does not arise — Petitioner failed to
establish that, terms are contrary to public interest, discriminatory or
unreasonable — Merely because conditions are not favourable to petitioner,
they cannot be termed as arbitrary conditions — Petition dismissed.
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Arvind Nayar with Jerry Lopez, for the petitioner.
Shashank Shekhar, A.G. with R.S. Chhabra, Addl. A.G. and Vinay
Gandhi, G.A., for the respondents/State.

ORDER

The Order of the Court was  passed by :
S.C. SHARMA, J: - The petitioner before this Court, a Company registered under
the Companies Act, 1956 having Coal Washeries in different districts of
Chhatisgarh, has filed this present petition being aggrieved by the Notice Inviting
Tender (NIT) issued by the Madhya Pradesh Power Generating Company
Limited inviting bids for ROM Coal Beneficiation and Managing Associated
Logistics for SSTPP, Khandwa and STPS, Sarni for the year 2019 - 20.

2. It has been stated that earlier two different tenders, in respect of supply of
coal to the Power Generating Plant i.e. STPS, Sarni and SSTPP, Khandwa for the
year 2018 -19, were floated independently, and now, one common tender has been
issued for both the Power Generating Plants for the purposes of coal lifting,
beneficiation (through wet process), liaisoning and movement of coal.

3. The petitioner / Company is aggrieved with certain terms and conditions
of the tender issued by respondent No.2. During the pendency of the writ petition
various amendments have also been made in the tender (NIT). The petitioner /
Company has challenged the NIT on various grounds and the main clauses, which
are under challenge, are as under:-

(a) As per Clause - II of the Technical Qualification of the NIT
2019 - 20, the requisite washing technology required for the coal
beneficiation plant should not be less than 35 Lakh Metric Tonne
perannum.

(b) As per Clause - II of the said NIT, a bidder should possess
experience in coal lifting, beneficiation (through wet process),
liaisoning with coal companies and railways for any State owned
Power Generating Companies / NTPC / Captive Power Utility of
any PSU in India for a total quantity of not less than 2.8 Million
Tonne in span of 12 month from SECL command in last five years.

(c) As per Clause - I1I (i) of the said NIT, a bidder should possess
turnover (average annual turnover of preceding three financial
years) of Rs.175 crores to showcase his strong financial ability.

(d) Asper Clause - 1I (I) of the said NIT, a bidder should possess a
spare capacity of the washery not less than 3.5 Metric Tonne per
annum.
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4. The petitioner / Company has stated in the writ petition that for the
preceding years i.e. for the year 2018 -19, a separate NIT was issued in respect of
Khandwa Power Plant and the requirements were that the washing technology,
required for the coal beneficiation plant, should not be less than 14 Lakh Metric
Tonne per annum. It further provided that the bidder should possess prior
experience of coal lifting, beneficiation (through wet process), liaisoning and
movement of coal by road and railways for one or more State Power Generating
Companies / NTPC / Independent Power Producers (IPPs) / Steel / Cement /
Aluminium Utilities / PSU's in India (as the case may be) for a total quantity of not
less than 1.40 Million Tonne per annum in 12 months' period in single stretch from
SECL commant (sic: command) area in the last seven years. The Other conditions
in respect of SSTPP, Khandwa NIT for the year 2018 - 19 provided that a bidder
should possess turn over (average annual turn over of preceding three financial
years) of Rs.39.50 crores. One of the prerequisites was also that a bidder should
further possess a spare capacity of the washery of not less than 1.40 Metric Tonne
per annum.

5. The petitioner / Company has provided comparison between the NIT,
which is subject matter of the dispute and NIT of the year 2018 - 19 in respect of
SSTPP, Khandwa in form of a chart and the same reads as under:-

Sl. | Technical Clause as amended on Tender dated 04.11.2019
No.|Requirement 31.03.2018

1 {Minimum Bid 14.00 Lakh Metric Tonne |35 Lakh per year (both

Quality plants)
2 |Spare Capacity of | 1.40 Metric Tonne per Clause No.II (i) - 3.5
washery annum Metric Tonne per annum
3 |Past Experience | The Intending Bidder Clause - II (ii) - Bidder
should have executed the |should have executed the
work of coal lifting work of coal lifting

beneficiation (through wet | beneficiation (through wet
process), liaisoning and process), liaisoning with
movement of coal by road |coal companies and railways
and railways for one or for any State owned Power
more State Power Generating Companies/
Generating Companies / | NTPC/Captive Power
NTPC/Independent Power | Utility of any PSU in India

Producer(IPPs)/Steel/ for a total quantity of not
Cement/Aluminium less than 2.8 Million Tonne
Utilities/ PSUs in India (as | in span of 12 monhts from
the case may be) for a SECL command in last

total quantity of not less |5 years, ending with bid
than 1.40 Million Tonne | opening date in case of
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per annum in 12 months | consortium, lead member
period in single stretch should meet the

from SECL command experience criteria.

area in last 7 years
ending with

bid opening date i.e.

20.02.2018.
4 | Turnover 39.50 Cr. Clause- I1I -175 Cr.
(average annual
turnover of
preceding three
financial years)
6. The petitioner / Company, in respect of STPS, Sarni, has furnished details

of'the NIT for the year 2018 -19 and the petitioner's contention is that in respect of
NIT for STPS, Sarni, the requirements were that the washing technology required
for the coal beneficiation plant should not be less than 11.00 Lakh Metric Tonne
per annum. It has been further contended by the petitioner / Company that one of
prerequisites was that bidder should possess prior experience of coal lifting,
beneficiation (thourgh (sic:through) wet process), liaisoning and movement of
coal by road and Railways for one or more State Power Generating Companies /
NTPC / Independent Power Producers (IPPs) / Steel / Cement / Aluminium
Utilities / PSU's in Public Sector Undertaking in India (as the case may be) for
1.10 Million Tonne per annum in 12 months' period in single stretch from SECL
command area in the last seven years. It has been further stated that another
prerequisite was that a bidder should possess turnover (average annual turnover of
preceding three financial years) of Rs.30.74 crores. One of the prerequisite was
also that a bidder should further possess a spare capacity of the washery of not less
than 1.10 Metric Tonne per annum.

7. The petitioner/Company has also furnished a detail in form of
comparative chart in respect of the NIT, which is impugned in the present writ
petition and NIT of the year 2018 - 19 inrespect of STPS, Sarni and the chart reads
asunder:-
Sl. | Technical Clause as amended on Tender dated 04.11.2019
No.|Requirement 31.03.2018
1 |Minimum Bid  |11.00 Lakh Metric Tonne |35 Lakh per year (both
quantity plant)

2 |Spare Capacity of | 1.10 Metric Tonne per Clause No.II (i) - 3.5
washery annum Metric Tonne per annum
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3. | Past experience

The intending bidder
should have executed the
work of coal lifting
beneficiation (through
wet process), liaisoning
and movement of coal by
road and railways for one
or more State Power
Generating Companies/
NTPC / Independent
Power Producers (IPPs)/
Steel/Cement/Aluminium
Utilities/PSU's in India
(as the case may be) for a
total quantity of not less
than 1.10 Million Tonne
per annum in 12 months'
period in single stretch
from SECL command
area in last 7 years,
ending with bid opening
date i.e. 20.02.2018.

Clause No.II (i) - Bidder
should have executed the
work of coal lifting,
beneficiation (through
wet process), liaisoning
with coal companies for
any State owned Power
Generating Companies /
NTPC / Captive Power
Utility of any PSU in
India for a total quantity
of not less than 2.8
Million Tonne in span of
12 months from SECL
command in last five
years, edning with bid
opening date. In case of
consortium, lead member
should meet the
experience criteria.

4. | Turnover
(average annual
turnover of
preceding three
financial years)

30.74 Cr.

175 Cr.

L.L.R.[2020]M.P.

8. The petitioner's contention is that the NIT, which has been issued, is a
tailor-made NIT and has been floated with a malafide intent to cheat the honest
bidders and to avoid bonafide competition and also to cause heavy loss to the State
Exchequer by modifying and personalising the tender conditions. The petitioner's
contention is that impugned unreasonable and arbitrary change in the terms and
conditions of the impugned NIT dated 02.11.2019 are in contravention to the
settled law and practice, which in turn defeats the competitive spirit of bidding,
which is the object behind issuing the public NIT. The petitioner has challenged
the NIT on various grounds and the main contention of the petitioner is that it is a
tailor-made NIT eliminating large number of bidders with an oblique and ulterior
motive.

9. The petitioner has also raised a ground that as per Clause - II of the
Technical Qualification, a condition has been imposed and the same requires that
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washing technology required for the coal beneficiation plant should not be less
than 35 Lakh Metric Tonne per annum as compared to the preceding NIT year,
which requires a capacity of 14 Lakh Metric Tonne per annum in SSTPP,
Khandwa and 11.00 Lakh Metric Tonne per annum in STPS, Sarni. The aforesaid
shift, in capacity, is more than the double as required under the previous NIT
without any rhyme and reason and is against the nature of fair contractual terms as
contended by the petitioner.

10.  The petitioner has further contended that as per Clause - I (ii) of the said
NIT, it is provided that a bidder should possess experience in coal lifting,
beneficiation (through wet process), liaisoning with coal companies and railways
for any State Owned Power Generating Companies / NTPC / Captive Power
Utility of any PSU in Public Sector Undertaking in India for a total quantity of not
less than 2.8 Million Tonne in span of 12 months from SECL command in last five
years, which is exorbitantly high as compared to the NIT issued in the preceding
year for which coal lifting, beneficiation (through wet process), liaisoning and
movement of coal by road and railways for one or more State Power Generating
Companies / NTPC/ Independent Power Producers (IPPs) / Steel / Cement /
Aluminium Utilities / PSU's in the Public Sector Undertaking in India (as the case
may be) for a total quantity of not less than 1.40 Million Tonne per annum in 12
months' period in single stretch from SECL command area in last 7 years in
SSTPP, Khandwa and 1.10 Million Tonne per annum in 12 months' period in
single stretch from SECL command area in last 7 years in STPS, Sarni was
required.

I1. It has further been contended that the work experience being a decisive
factor in a bid process wherein the experience of the Independent Power
Producers was included in the preceding year, which got subsequently, being a
reasonable litmus test, has been removed with a malafide intention to favour few
companies in the bidding process. The aforesaid changes have been incorporated
with a malice intent to avoid the bonafide competition and to favour few
individuals.

12.  The petitioner has further contended that as per Clause - III (i) of the said
NIT, the requirement is that a bidder should possess turnover (average annual
turnover of preceding three financial years) of Rs.175 crores, which is thrice the
amount as compared to the preceding NIT, which required an annual turnover of
Rs.39.50 crore in SSTPP, Khandwa and Rs.30.74 crores in STPS, Sarni. The
aforesaid amounts to exorbitant increase and cannot be shadowed under the garb
ofreasonable hike and is an unfair contractual term in the eyes of law.

13. It has further been contended that as per Clause - II (i) of the said NIT, a
condition has been imposed that a bidder should possess a spare capacity of the
washery not less than 3.5 Metric Tonne per annum as compared to the preceding
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NIT of 1.40 Metric Tonne per annum in SSTPP, Khandwa and 1.10 Metric Tonne
per annum in STPS, Sarni. The spare capacity is increased to an extent whereby
the companies like the petitioner and the similar situated companies have no
scope to comply with and has been hiked so exorbitantly to avoid the fair bidding
process and is against the basic structure of the contractual law.

14. The petitioner has contended that the exorbitant hike in various terms and
conditions of the NIT as compared to the preceding year is very well within the
garb of unfair contractual terms and is liable to be set aside.

15. It has been contended that it is, apparently and unequivocally, clear upon a
bare perusal of the terms and conditions of the NIT that the same have been
incorporated in collusion with a handful of individual / corporate with a sole view
to favour these handful of individuals / corporate, thereby encouraging
cartelization. The petitioner has contended that the aforesaid onerous terms and
conditions of the NIT, which have encouraged cartelization in favour of a handful
of individual / corporate lies in the teeth of fair bidding process and providing a
'level playing field' to all bidders and the petitioner's contention is that the
aforesaid change in the terms and conditions of the present NIT with that of the
preceding NIT only portrays the reason to avoid the fair bidding process and is
arbitrary in nature and is liable to be set aside.

16. It has been contended that the present NIT has been floated with a
malafide intent to cheat the honest bidders and to avoid the bonafide competition
and cause heavy loss to the State Exchequer by modifying and personalising the
tender conditions so as to only suit or make eligible a handful of individual /
corporate and is liable to be set aside.

17. The petitioner has placed reliance upon a judgment delivered in the case of
Caterpillar India (P) Limited v/s Western Coalfields Limited & Others reported in
(2007) 11 SCC 32. Reliance has also been placed upon a judgment delivered in the
case of Reliance Energy Limited & Another v/s Maharashtra State Road
Development Corporation Limited & Others reported in (2007) 8 SCC1.

18.  Thepetitioner has prayed for the following reliefs:-

(i) That, this Hon'ble Court may kindly be pleased to quash the NIT dated
02.11.2019 (Annexure-P/3) issued by respondent No.2.

(ii))Respondents may kindly be directed to issue fresh NIT with just and fair
conditions as were prevalent in past NITs and in consonance with judicial
pronouncement.

(ii1) Any other relief/ reliefs order / orders, direction / directions which this
Hon'ble Court may deems feet and proper may kindly be granted to the
petitioner.
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19.  The respondents have filed a reply in the matter and it has been stated that
the respondent No.2 is a Company Limited by share and owned and controlled by
the Government of Madhya Pradesh. It has been stated that as per the norms ofthe
the Ministry of Environment & Forest, Government of India, the coal containing
more than 34% of ash cannot be supplied to Power Plants exceeding 500 km
unless it is routed through washery circuit to reduce the ash content. The distance
from SECL, mines to SSTPP- 1, SSTPP-II & STPS is more than 500 km and the
ROM coal supplied to these power houses generally contains more than 34% ash,
which required coal beneficiation. This coal beneficiation is mandatory for the
coal being used at these Thermal Power Stations to reduce ash content up to or
below 34%. Since, the SECL has no washery unit in the mine area, tenders are
being invited from the nearby private washery operators located in SECL area for
the work of ROM Coal beneficiation along with its associated logistics for
reduction in ash content for compliance of MOEF norms. The contention of the
respondents is that the impugned tender dated 02.11.2019 is an outcome of the
aforesaid requirement.

20. The respondents have stated that petitioner's main challenge to the NIT is
on the basis of alleged tailor-made conditions to favour certain persons. The
respondents have stated that the prerogative to determine the minimum '"Technical
and Financial Criteria for Qualification' in any particular NIT lies exclusively in
the hands of the tendering authority and the tendering authority is the best judge to
ensure bidders' capacity, capability and resource to execute the work and cannot
compromise with the pre-qualification requirement, which is best suited to the
interest of the tendering authority as generation of electricity requires regular and
uninterrupted supply of coal in the instant tender. In respect of the aforesaid
contention, the respondents have placed reliance upon the judgments delivered in
the cases of Larsen & Toubro Limited v/s Gujarat State Petroleum reported in
(2000) 2 GLR 1814, Air India Limited v/s Cochin International Airport Limited
reported in (2016) 16 SCC 818 and Eurasian Equipment & Chemicals Limited v/s
The State of West Bengal reported in (1975) 1 SCC 70.

21. It has been further contended by the respondents that in the preceding year
2018 - 19, individual tender of alike nature for SSTPP-I, Khandwa only, was
issued by the respondents wherein the tendered quantity was only 28.269 Lakh
Metric Tonne and the period of work was only for one year. Whereas, in the instant
impugned tender dated 02.11.2019, the tendered quantity has been raised from
28.269 Lakh Metric Tonne to 280 Lakh Metric Tonne, which is ten times of the
earlier one and for a period of four years in total. The respondents have stated that
the earlier NIT for the year 2018 - 19 invited e-tenders from reputed established
Washery Operators only for one Power Plant i.e. SSTPP-I, Khandwa, whereas,
the instant NIT has been called for three Power Plants altogether i.e. SSTPP-I,



1102 Indermani Mineral (India) Pvt. Ltd. Vs. State of M.P. (DB) [.L.R.[2020]M.P.

SSTPP-II and STPS, Sarni. The said amalgamation has been done looking into
various peculiarities and certain problems as well to ensure regular, unhindered
supplies by the prospective bidders, who can assure and guarantee the same,
based on the prerequisite as published in Tender Notice. Therefore, in order to
provide an effective set up to deal with the same, the instant amalgamation has
been done. The decision of amalgamating the projects and to call under the single
NIT has been taken on the basis of past experience and difficulties faced by the
respondents which are as under:-

1. Previously, each power house issued separate tenders with required
separate publication and tendering process. The said tasks were to be taken
up individually by an evaluation team which ultimately resulted in
additional expenditure and cost which was to be borne by the tenderer out
of'and from the State Exchequer.

2. Previously, dealing with number of cases of a respective in nature, had
an additional financial impact and as well as nature as well as it lacked to
wastage of valuable resources such as manpower and time. Since similar
nature of work was required to be carried out repetitively.

3. Separate tenders resulted in prevalence of different rates with wide
variation. This resulted into discrepancies and casted shadows of doubt
upon the tenderers.

22. The respondents have further stated that the petitioner has further levelled
allegation in the Writ Petition alleging that the prequalifying criteria, which was
basically incorporated to assess the technical and Financial capability of bidder, is
tailor-made in order to benefit certain blue eyed tenderers and to eliminate
genuine and bonafide tenderers such as the petitioner. In this regard, the
respondents have stated that the technical qualification and financial qualification
fall under the head of prequalification requirements prescribed in the tender,
which consists of primarily five major components i.e. first is Requisite Washing
Technology / Spare Capacity of Washery; second is Requisite Past Experience for
Bidder; third is Arrangement of Railway Siding for Transportation of Coal; fourth
is Location of Washery and fifth is Requisite documents to be submitted by the
bidder.

23. In respect of contract period, the respondents have stated that it was the
need of the hour to extend the contract period. Such a need has arisen on account
of'the following factors:-

(1) Availability of coal varies as per the production of SECL. It has been the
experience of the answering respondents that if coal production or
availability suddenly increased then contractors failed to lift coal due to
non-availability of sufficient infrastructure like fleet, spare washing
capacity etc.
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(ii)During discussions and conferences with bidders, who have been
previously engaged and with those who are interested, suggestions have
come up that if long term associations are made with them on account of
long term contracts, they can develop sufficient infrastructure to serve the
organization in a better way to fulfill its requirement.

(ii1) The long term associations, on account of long term contracts, are
more sustainable, viable and beneficial to the interest of the answering
respondents ans as well as to the interest of contractors.

(iv) Other power utilities like Maharashtra State Mining Department
(For Mahagenco), GSECL & RVUNL are also issuing tenders with
contract period of more than one yeari.e. from 2 - 5 years.

24, In respect of the financial criteria incorporated in the NIT, the respondents
have stated that it is the standard practice of the respondents to keep the turnover
criteria variable as per the estimated cost of the Tender. It has been stated that in
the previous tenders for SSTPP-1 and STPS, Sarni, where tendered quantities
were 28.269 and 21.67 Lakh Metric Tonne respectively for one year, the financial
capability (average annual turnover) of bidders were kept as 39.5 crore and 44
crore (total 83.5 crore). Whereas, in the instant tender, where the contract is for a
period of four years with tendered quantity of 280 Lakh Metric Tonne (@ 70 Lakh
Metric Tonne per year) for three power houses i.e. SSTPP-I, SSTPP-II and STPS,
Sarni, the average annual turnover of the bidder for the preceding three financial
years is kept as Rs.175 crore. The respondents have mentioned that if the earlier
practice for determining the financial criteria would have been taken into account
for the proportionate quantity then the average annual turnover required in the
instant tender, would have been Rs.470 crores. Whereas, in order to provide
relaxation and invite maximum bidders and to keep the healthy competition and to
provide level playing field, the criteria has been reduced to Rs.175 crores (i.e. less
than 40%) and also to ensure sufficient experience and capabilities of the
prospective bidders to meet out the requirement of the tender work, and therefore,
the stand of the petitioner is false and baseless.

25. In respect of not taking into account the work experience done with
independent power producers, which was earlier in existence in previous tender,
the respondents have stated that in the previous tender, the experience of
Independent Power Plant/ Steel / Cement/ Aluminium Companies have also been
considered. The respondents have further contended that placing reliance on
aforesaid, the petitioner has alleged that leaving out / discarding the experience of
work done in IPPs is a tailor-made condition incorporated to suit the interest of
certain blue eyed persons. In this regard, the respondents have stated that leaving
out / discarding the experience of IPPs in the instant tender for calculating the
work experience is an outcome of deliberation, consideration and application of
mind in considering the past experience of the respondents in dealing with the
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contractors whose work experience was in IPPs. The respondents have brought to
the notice of this Court that earlier they issued a tender for Road-cum-Rail
Transport (RCR) of coal bearing No.MPPGCL / EDFM /NCL /TS /72 /9471 /
2018 wherein, experience of IPP was considered. However, a lot of difficulties
were faced in corroboration of credential of one of the bidders due to misleading
information provided by the IPP. The respondents have also stated that in the year
2019, various tenders have been issued following this bad experience and having
learnt the said lesson.

26. The respondents have further contended that the exclusion of
consideration of experience of work done in respect of Independent Power
Producer (IPP) cannot be said to be an essential condition of the contract. Work
experience is a criteria, which is necessary to arrive to a satisfaction that the
contractor / bidder has undertaken work of similar nature previously and has
successfully completed the same. Such credential of a contractor / bidder at the
stage of technical evaluation of the bid needs to be verified from the authority who
has provided him with the work experience certificate. The respondents have
stated that so far as I[PPs are concerned, the verification of work performed in an
IPP can be quite deceptive and depends solely on the information provided by the
IPP. The veracity and authenticity of the information provided by the IPP is solely
based upon the information supplied by IPP and is very difficult to be cross
checked. Thus, the decision taken by the respondents, in order to eliminate /
discard the work experience of an IPP, is a well reasoned decision on account of
due deliberation and consideration of their past experiences.

27.  The respondents have further contended that the pre-qualification
requirement as per the Tender provides for certain technical qualifications as well
as Financial Qualifications which are essential or mandatory requirements in
terms of the dictum of the Supreme Court in Poddar Steel Corporation v/s Ganesh
Engineering Works & Another reported in 1991 AIR 1579, wherein a distinction
has been made regarding essential and non-essential conditions existing in the
pre-qualification requirement. So far as the non-essential conditions are
concerned, the said conditions can be done away with while awarding the contract
to any bidder but, the essential conditions are sine qua non and they cannot be
dispensed with at any cost. The respondents have stated that allegation of the
petitioner with regard to the tender conditions as tailor-made are only in respect of
the essential conditions and hence, in view of the dictum of the Hon'ble Supreme
Court, it is evident that such conditions cannot be dispensed with. In view of the
said submissions, the respondents have stated that the stand taken by the
petitioner cannot be sustained.

28.  Inrespect of the representation submitted by the petitioner to Additional
Chief Secretary, Energy, the respondents have stated that the representation
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submitted by the petitioner is merely an eyewash and no time was given to the
respondents for considering the grievances raised by the petitioner and without
waiting for the reply, the present petition has been filed. It has also been stated that

the corrigendum was issued on 21.11.2019, however, the corrigendum does not
permit the persons, who were having experience with Independent Power
Producer.

29.  Therespondents have further stated that the scope of scrutiny with regard
to terms of the invitation to tender is in the realm of contract and the decision to
accept the tender or award the contract is reached through several tiers and such
decisions are made qualitatively by experts. They have stated that the terms of
invitation to tender cannot be opened to judicial scrutiny.

30. In support of the aforesaid contention, the respondents have placed
reliance upon the judgments delivered in the cases of Meerut Development
Authority v/s Association of Management Studies & Others reported in (2009) 6
SCC 178, Michigan Rubber (India) Limited v/s The State of Karnataka & Others
reported in (2012) 8 SCC 216, Assn. of Registration Plates v/s Union of India
reported in (2005) 1 SCC 679, Union of India v/s Hindustan Development
Corporation reported in (1993) 3 SCC 499, Tata Cellular v/s Union of India
reported in (1994) 6 SCC 651 and Maa Binda Express Carrier & Another v/s
North Eastern Frontier Railway & Others reported in (2014) 3 SCC 760 and they
have stated that the only criteria, which can warrant interference of this Court is
the presence of arbitrariness, unreasonableness and absence of fair play, which in
the instant case, is not at all present and as such, the terms and conditions of the
tender, which has been issued by the respondents, are not open for judicial
scrutiny, and therefore, the petition filed by the petitioner deserves to be
dismissed.

31.  The respondents have stated that in the cases of Meerut Development
Authority (supra) and Michigan Rubber (India) Limited (supra), it has been held
that the terms of invitation of tender cannot be opened for judicial scrutiny
because the invitation of tender is in the realm of contract which favours only the
respondents.

32. The respondents have further stated that placing reliance upon a judgment
delivered in the case of Tata Cellular (supra), it has been held in Para-46 of the
judgment delivered in the case of Municipal Corporation, Ujjain & Another v/s
Bvg India Limited & Others reported in (2018) 5 SCC 462 that the terms and
conditions of the tender are not open to judicial scrutiny as the invitation to tender
1s amatter of contract.

33. The respondents have further stated that in the judgment delivered in the
case Monarch Infrastructure (P) Limited v/s Commissioner, Ulhasnagar
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Municipal Corporation & Another reported in (2002) 5 SCC 287, the Hon'ble
Apex Court has held that judicial review in the matter of Tenders is limited to the
same if found discriminatory in nature between similarly situated persons and is
arbitrary and restriction of Courts in interfering in the matters of administrative
action or changes made therein unless the same is arbitrary of (sic: or)
discriminatory. It has been stated that present case is a case where, there is no
substance in the allegations which can demonstrate any discriminatory or
arbitrary action and mere allegation as such, is of no assistance to the petitioner.

34, The respondents have further stated that in the case of Directorate of
Education & Others vs Educomp Datamatics Ltd. & Others reported in (2004) 4
SCC 19, it has been held by the Hon'ble Apex Court that the terms of initiation of
tender are not open to judicial scrutiny. It has been held that Government must
have a free hand in setting the terms of the tender. It must have reasonable play in
its joints as a necessary concomitant for an administrative body in an
administrative sphere. It has further been observed that the Court can scrutinize
the award of the contracts by the Government or its agencies in exercise of their
powers of judicial review to prevent arbitrariness or favourtism. It is entitled to
pragmatic adjustments which may be called for by the particular circumstances.
The Apex Court has further observed that the Courts cannot strike down the terms
of the tender prescribed by the Government because it feels that some other terms
in the tender would have been fair, wiser or logical.

35. The respondents have further stated that in the case of Air India Limited
(supra), the Apex Court has held that the award of a contract, whether it is by a
private party or by a public body or the State, is essentially a commercial
transaction. In arriving at a commercial decision considerations, which are of
paramount, are commercial considerations. The State can choose its own method
to arrive at a decision. It can fix its own terms of invitation to tender and that is not
open to judicial scrutiny. It can enter into negotiations before finally deciding to
accept one of the offers made to it. Price need not always be the sole criterion for
awarding a contract. It is free to grant any relaxation, for bonafide reasons, if the
tender conditions permit such a relaxation. It may not accept the offer even though
it happens to be the highest or the lowest. But the State, its corporations,
instrumentalities and agencies are bound to adhere to the norms, standards and
procedures laid down by them and cannot depart from them arbitrarily. Though
that decision is not amenable to judicial review, the Court can examine the
decision making process and interfere, if it is found vitiated by malafides,
unreasonableness and arbitrariness.

36. The respondents have further stated that in the case of G.J. Fernandez v/s
State of Karnataka & Others reported in (1990) 2 SCC 488, it was reaffirmed that
the party issuing the tender (the employer) has the right to punctiliously and
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rigidly enforce the terms of the tender. If a party approaches a Court for an order
restraining the employer from strict enforcement of the terms of the tender, the
Court would decline to do so. It was also reaffirmed that the employer could
deviate from the terms and conditions of the tender if the change effected all
intending applicants alike and were not objectionable. Therefore, deviation from
the terms and conditions is permissible so long as the level playing field is
maintained and it does not result in any arbitrariness or discrimination in the
Ramana Dayaram Sheety sense.

37. The respondents have stated that the Hon'ble Apex Court in the case of M/s
Master Marine Services (P) Limited v/s Metalfe & Hodgkinson (P) Limited &
Another reported in (2005) 6 SCC 138, has reiterated the principles that (a) State
can choose its own method to arrive at a decision; (b) the State, its corporations,
instrumentalities and agencies have the public duty to be fair to all concerned; (c)
even when some defect is found in decision making process, Court must exercise
its extraordinary writ jurisdiction with great caution and that too in furtherance of
public interest; and (d) larger public interest is passing an order of intervention is
always arelevant consideration.

38. The respondents have stated that if the State or its instrumentalities act
reasonably, fair and in public interest in awarding the contract, the interference by
this Court is very restrictive since no person can claim Fundamental Right to carry
on business with the Government. They have stated that principles stand
reiterated in the cases of Haryana Urban Development Authority & Others v/s
Orchid Infrastructure Developers Private Limited reported in (2017) 4 SCC 243
and Reliance Telecom Limited & Another v/s Union of India & Another reported
in(2017)4 SCC 269.

39. The respondents have stated that reasonableness of a restriction is to be
determined in an objective manner and from the stand point of interests of the
general public and not from the stand point of the interest of person upon whom
the restrictions have been imposed or upon abstract consideration. A restriction
cannot be said to be unreasonable, merely because, in a given case, it operates
harshly, in determining, whether there is any unfairness involved; the nature of the
right alleged to have been infringed the underlying purpose of the restriction
imposed, the extent and urgency of the evil sought to be remedied thereby, the
disproportion of the imposition and the prevailing condition at the relevant time,
enter into judicial verdict. Canalization of a particular business in favour of even a
specified individual is reasonable where the interests of the country are concerned
or where the business affects the economy of the country. In this regard, the
respondents have placed reliance upon judgments delivered in the cases of Shree
Meenakshi Mills Limited v/s Union of India reported in 1974 AIR 366, Hari
Chand Sarda v/s Mizo District Council reported in (1967) 1 SCR 1012 and
Krishnan Kakkanth v/s Government of Kerelareported in (1997) 9 SCC 495.
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40. The respondents have further stated that in the case of Global Energy
Limited & Another v/s Adani Exports Limited & Others reported in (2005) 4 SCC
435, it has been held that unless terms of a tender notice are wholly arbitrary,
discriminatory or actuated by malice are not subjected to judicial review. It was
observed that the principle is, therefore, well settled that the terms of the invitation
to tender are not open to judicial scrutiny and the Courts cannot whittle down the
terms of the tender as they are in the realm of contract unless they are wholly
arbitrary, discriminatory or actuated by malice. This being the position of law,
settled by a catena of decisions of this Court, it is rather surprising that the learned
Single Judge passed an interim direction on the very first day of admission hearing
of the writ petition and allowed the appellants to deposit the earnest money by
furnishing a bank guarantee or a bankers' cheque till three days after the actual
date of opening of the tender. The order of the learned Single Judge being wholly
illegal, was, therefore, rightly set aside by the Division Bench.

41. A rejoinder has also been filed by the petitioner in the matter and it has
been stated that the tailor-made NIT deserves to be quashed in light of the
Judgment delivered by this Court in the case of Caterpillar India Private Limited
(supra). Reliance has also been place upon a judgment delivered in the case of
Reliance Energy Limited & Another v/s Maharashtra State Road Development
Corporation Limited & Others reported in (2007) 8 SCC1 and a prayer has been
made for quashment of terms and conditions of the NIT which is under challenge.

42.  The respondents have placed reliance upon a judgment delivered in the
case of National Highway Authority of India v/s Gwalior Jhansi Expressway
Limited reported in (2018) 8 SCC 243 and the contention of learned Advocate
General is that keeping in view the judgment delivered by the Hon'ble Supreme
Court, a company, who never chose to participate in a particular tender, cannot
challenge the tender conditions incorporated in the tender.

43.  Reliance has also been placed upon a judgment delivered in the case of
Meerut Development Authority v/s Association of Management Studies reported
in 2009 (6) SCC 171 and the contention of the learned Advocate General is that in
case, there is no vagueness, uncertainty or confusion with regard to reserved
prices, there is no scope for judicial review.

44.  The respondents have placed reliance upon a judgment delivered in the
case of Michigan Rubber (India) Limited v/s The State of Karnataka & Others
reported in 2012 (8) SCC 216 and it has been argued before this Court that scope
of interference by Courts is quite restricted and no person can claim Fundamental
Right to carry on business with the Government.

45.  Heardlearned counsel for the parties at length and perused the record.



[.L.R.[2020]M.P. Indermani Mineral (India) Pvt. Ltd. Vs. State of M.P. (DB) 1109

46. The undisputed facts reveal that the petitioner / Company is aggrieved by
the certain terms and conditions of the NIT dated 02.11.2019 (Annexure-P/3),
Tender 1D.2019 MPPGC 61325 1 issued by the Madhya Pradesh Power
Generating Company Limited. The petitioner / Company has challenged the
following clauses of the NIT:-

(a) As per Clause - II of the Technical Qualification of the NIT 2019 -
20, the requisite washing technology required for the coal beneficiation
plant should not be less than 35 Lakh Metric Tonne per annum.

(b) As per Clause - II of the said NIT, a bidder should possess
experience in coal lifting, beneficiation (through wet process),
liaisoning with coal companies and railways for any State owned Power
Generating Companies / NTPC / Captive Power Utility of any PSU in
India for a total quantity of not less than 2.8 Million Tonne in span of 12
month from SECL command in last five years.

(c) As per Clause - III (i) of the said NIT, a bidder should possess
turnover (average annual turnover of preceding three financial years) of
Rs.175 crores to showcase his strong financial ability.

(d) Asper Clause - II (I) of the said NIT, a bidder should possess a spare
capacity of the washery not less than 3.5 Metric Tonne per annum.

47. Learned senior counsel for the petitioner has argued before this Court
that in order to favour blue eyed persons tailor-made tender conditions have been
inserted in the contract. The work experience in respect of Independent Power
Producers has been deleted in the impugned NIT whereas, the same was in
existence since time immemorial and for the first time, the condition of work
experience in respect of Independent Power Producers has been deleted. It has
also been argued that keeping in view the privatization and modernization of
power projects, large number of Independent Power Producers have established
their power plant and the persons like the petitioner are carrying out similar kind
of work with the Independent Power Producers, and therefore, deletion of work
experience criteria with Independent Power Producer is an arbitrary decision on
the part of the respondents.

48. Learned senior counsel has also argued that earlier experience of
Independent Power Plant, Steel Plant, Cement/ Aluminium Companies were also
considered. He has further argued that in case, the aforesaid condition is not
declared to be an arbitrary condition, a person in whose favour the contract is
awarded by a government owned company, will be receiving the work in
perpetuity because a person, who does not have experience to work with the
Government or with the Public Sector Undertaking will never be able to enter in
the field to gain experience with Government Sector and Public Sector
Undertaking. He has also argued that certain blue eyed persons were invited by



1110 Indermani Mineral (India) Pvt. Ltd. Vs. State of M.P. (DB) [.L.R.[2020]M.P.

respondent No.2 and after discussing the matter of contract, and terms and
conditions to be formulated with those persons, tailor-made conditions have been
made in respect of quantity of work experience and in respect of period of work.

49, Learned senior counsel has drawn the attention of this Court towards the
return filed by the respondents and paragraph - 13 of the return, which is duly
supported by an affidavit reads as under:-

13.That, if contract period is taken into account, it was the need of the
hour to extend the contract period. Such need has arisen on account of
the following factors:-

@) Availability of coal varies as per the production of
SECL. It has been the experience of the answering respondents
that if coal production or availability suddenly increased then
contractors failed to lift coal due to non-availability of
sufficient infrastructure like fleet, spare washing capacity etc.

(ii))  During discussions and conferences with bidders, who
have been previously engaged and with those who are
interested, suggestions have come up that if long term
associations are made with them on account of long term
contracts, they can develop sufficient infrastructure to serve the
organization in a better way to fulfill its requirement.

(iii) The long term associations, on account of long term
contracts, are more sustainable, viable and beneficial to the
interest of the answering respondents ans as well as to the
interest of contractors.

(iv)  Other power utilities like Maharashtra State Mining
Department (For Mahagenco), GSECL & RVUNL are also
issuing tenders with contract period of more than one year i.e.
from2 - 5years."

50.  The return which is filed along with an affidavit of a Senior Officer of
MPPGCL reflects that bidders, who were previously engaged with respondent
No.2, were called, deliberations were made and then terms and conditions of
contract were decided. This process of calling bidders to frame terms and
conditions is unheard of. In all fairness, the respondents should have issued a
public notice inviting all interested parties to give their suggestions, however, the
action appears to be an action taken in a close room with certain individuals.

51. This Court does not approve such an action taken by respondent No.2 of
discussion and conferences with elimination of other players of the field,
however, the conditions in the contract are required to be looked into
independently on merits to find out whether they are arbitrary, illegal or actuated
with malafide.
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52.  The first ground raised by the petitioner / Company is that the tender has
been issued in respect of two power plants namely SSTPP, Khandwa and STPS,
Sarni in the year 2019 - 20, whereas earlier in the year 2019 - 20, separate tenders
were issued for two power plants. It is again an undisputed fact that both the power
plants are owned and controlled by the State of Madhya Pradesh and they are
being managed by the Madhya Pradesh Power Generating Company Limited.
One tender for two power plants can always be issued and the decision of the State
Government, by no stretch of imagination, can be treated as wholly arbitrary,
discriminatory or actuated by malice, hence, the decision of the State Government
on this ground cannot be subjected to judicial review.

53. The second ground raised by the petitioner is in respect of qualification as
provided under Clause - II, which provides that the requisite washing technology
required for coal benificiation plan will not be less than 35.00 Lakh Metric Tonne
per annum. The petitioner has given a comparative statement in the same
condition for the year 2018 - 19 in respect of two power plants and its contention is
that in respect of SSTPP, Khandwa it was earlier 14.00 Lakh Metric Tonne per
annum and in respect of STPS, Sarni, it was 11.00 Lakh Metric Tonne. The
respondents have now issued a tender for both the power plants and have provided
the capacity to be 35.00 Lakh Metirc Tonne, and therefore, in the considered
opinion of this Court, the technical qualification prescribed, as it is for two power
plants of 35.00 Lakh Metric Tonne, can again be never said to be an arbitrary
condition.

54. In respect of requisite past experience, keeping in view the fact that the
supply of coal is being made to two power plants, it has been provided that the
intending bidder should have executed the work of coal lifting beneficiation
(through wet process), liaisoning and movement of coal by road and railways for
any State owned Power Generating Company / NTPC / Captive Power Utlities of
any Public Sector Undertaking in India for a total quantity of not less than 28 Lakh
Metric Tonne in span of 12 months for SECL command area in last five years.

55.  Inrespect of the aforesaid condition, the respondents have stated that the
aforesaid tender conditions has been inserted in the tender after great discussions
and deliberations to ensure regular supply of coal to power plants and the
condition of having experience of supply of coal with State owned Power
Generating Company / NTPC / Captive Power Utilities of any Public Sector
Undertaking can never be termed as unreasonable condition. The respondent
No.2, being an instrumentality of State, has to protect the interest of the State and
if in the tender a condition has been imposed in respect of past experience with the
Government or Government owned company or Public Sector Undertakings, it
cannever be termed as arbitrary condition.
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56.  The petitioner has also raised a ground in respect of the contract period. In
the present case, the contract period is of four years and it is for supply of 280 Lakh
Million Tonne i.e. 70.00 Lakh Million Tonne per year.

57.  The respondents have stated that other power utilities like Maharashtra
State Mining Department, SGECL & RVUNL have also issued tender with
contract period of more than one year ranging 2 to 5 year.

58. The tenure of contract depends upon the nature of work and in the present
case, supply of coal is the subject matter of the contract, which is required
constantly for power generation. The process of tender consumes 3 to 4 months
and at times, it is delayed also, and therefore, in order to ensure that same exercise
isnot carried out every year, the respondents have arrived at a conclusion to award
the work to successful bidder for a period of four years. Fixing a time period in a
contract can never be again an arbitrary condition.

59.  Much has been argued on the issue of exclusion of parties, who have done
work with Independent Power Producer (private company). The present case is
not a case where the respondents have inserted a tender condition, which provides
that a contractor should have work experience only with Power Generating
Company owned by the State of Madhya Pradesh. The bidder, if he is having
experience in respect of supply of coal for any State owned Power Generating
Company / NTPC / Captive Power Utilities of any Public Sector Undertaking in
India is eligible to participate. The aforesaid condition, in no way, be illegal and
arbitrary condition as argued.

60.  Keeping in view the facts and circumstances of the case, it can never be
said that the tender conditions are tailor-made and they have been framed with a
malafide intention to avoid bonafide condition and to favour few individual. The
copies of various tenders issued by the electricity companies of Maharashtra and
Gujarat are also on record as Annexure-R/2. They are also having similar
conditions in respect of similar tenders and the petitioner has not been able to
establish before this Court that the NIT has been floated with a malafide intention
and to cause heavy loss to the State Exchequer merely because conditions are not
favourable to the petitioner, they cannot be termed as arbitrary conditions.

61.  The scope of judicial scrutiny has been considered by the Hon'ble Apex
Court time and again. In the case of Afcons Infrastructure Limited v/s Nagpur
Metro Rail Corporation Limited reported in 2016 (16) SCC 818, the Apex Court
has held as under:-

"We may add the owner or the employer of a project, having
authored the tender documents, is the best persons to understand and
appreciate its requirements and interpret its documents. The
constitutional Courts must defer to this understanding and appreciation
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of the tender documents, unless there a malafide or perversity in the
understanding or appreciation or in the application of the terms of the
tender conditions. It is possible that the owner of employer of a project
may give an interpretation to the tender documents that is no acceptable
to the constitutional Courts but that by itself is not a reason for
interfering with the interpretation given".

62. The Apex Court in the case of Reliance Telecom Limited & Others v/s
Union of India & Others reported in 2017 (4) SCC 269 has again dealt with scope
of interference in respect of the tender.

63. In the case of Tata Cellular v/s Union of India reported in 1994 (6) SCC
651 again the scope of judicial review has been looked into by the Hon'ble Apex
Court. In the aforesaid case, it has been held that the terms of the invitation to
tender cannot be open to judicial scrutiny because the invitation to tender is in the
realm of contract and the Government must be allowed to have a fair play in the
joints as it is a necessary concomitant for an administrative body functioning in an
administrative sphere or quasi-administrative sphere.

64. The Apex Court in the case of Monarch Infrastructure (P) Limited v/s
Ulhasnagar Municipal Corporation & Others reported in 2000 (5) SCC 287 was
again dealing with the N.I.T. and it has been held that it cannot say whether the
conditions are better than what were prescribed earlier, for in such matters, the
authority calling the tenders is the best judge. The Court declined to restore status
quo ante.

65. In the case of Cellular Operator Association of India & Others v/s Union
of India & Others reported in 2003 (3) SCC 186, the Apex Court has held that in
respect of the matters affecting policy and those that require technical expertise,
the Court should show deference to, and follow the recommendations of the
Committee which is more qualified to address the issues.

66. The Apex in the case of Association of Registration Plates v/s Union of
India & Others reported in 2005 (1) SCC 679 has held that formulating conditions
of a tender document and awarding a contract of the nature of those for supply of
HSVRPs, greater latitude is required to be conceded to the state authorities.

67. In the case of Union of India v/s Hindustan Development Corporation
reported in 1993 (3) SCC 499, again the scope of judicial interference has been
dealt with.

68. In the case of Tata Cellular v/s Union of India reported in 1994 (6) SCC
651, it has been held that mere power to choose cannot be termed arbitrary. The
Government has an interest in selecting the best and use of such power for
collateral purpose is interdicted by Article 14 of the Constitution of India.
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69. In the case of Maa Binda Express Carrier & Another v/s Northeast
Frontier Railway & Others reported in 2014 (3) SCC 760, it has been held that the
bid / tender, in response to a NIT, is only an offer which State or its agencies are
under no obligation to accept. It has been further held that bidders participating in
the tender process cannot insist that their bids should be accepted simply because
abidis highest or lowest.

70. In the case of Municipal Corporation, Ujjain & Others v/s BVG India
Limited & Others reported in 2018 (5) SCC 287, it has been held that the terms of
the tender are not open for judicial scrutiny as the invitation to tender is a matter of
contract.

71. In the case of Monarch Infrastructure (P) Limited v/s Commissioner,
Ulhasnagar Municipal Corporation & Others reported in 2000 (5) SCC 287, it
has been held that the best judge to determine, whether the revised terms and
conditions of the tender process were better than the earlier ones, is the authority
who has invited the tender and not the Court.

72. In the case of Directorate of Education & Others v/s Educomp Datamatics
Limited & Others reported in 2004 (4) SCC 19, it has been held that the terms of
initiation to tender are not open to the judicial scrutiny the same being in the realm
of contract. It has been further held that the Government must have a free hand in
setting the terms of the tender.

73. In the case of Air India Limited v/s Cochin International Airport Limited
reported in (2000) 2 SCC 617, it has been held that award of a contract, whether it
is by a private party or by public body or the State, is essentially a commercial
transaction. It has further been held that commercial decision considerations,
which are paramount, are commercial considerations and the State can choose its
own method to arrive at a decision. It can fix its own terms of invitation to tender
and that is not open to judicial scrutiny.

74. In the case of Master Marine Services (P) Limited v/s Metcalfe &
Hodkinson (P) Limited & Another reported in (2005) 6 SCC 138, it has been held
that the State can choose its own method to arrive at a decision and the State and its
instrumentalities have duty to be fair to all the concerned. It has been further held
that even when some defect is found in decision making process, Court must
exercise its extraordinary writ jurisdiction with great caution and that too in
furtherance of public interest and larger public interest in passing an order of
intervention is always arelevant consideration.

75. In the case of Haryana Urban Development Authority & Others v/s
Orchid Infrastructure Developers Private Limited reported in (2017) 4 SCC 243,
ithas been held that if the State or its instrumentalities act reasonably, fairly and in
public interest in awarding the contract, the interference by the Court is very
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restrictive since no person can claim Fundamental right to carry on business with
the Government.

76. In the case of Reliance Telecom Limited & Another v/s Union of India &
Another reported in (2017) 4 SCC 269, it has been held that in the matter relating
to complex auction procedure having enormous financial ramification, the
interference by the Courts based upon any perception, which is though to be wise
or assumed to be fair, can lead to a situation which is not warrantable and may
have unforeseen adverse impact.

77. In the case of Meenakshi Mills Limited v/s Union of India reported in
(1974) 1 SCC 468, it has been held whether there is any unfairness involved in
determining, the nature of the right alleged to have been infringed the underlying
purpose of the restriction imposed, the extent and urgency of the evil sought to be
remedied thereby the disproportion of the imposition, the prevailing condition at
the relevant point of time, enter into judicial verdict. It has further been held that
the unreasonableness of the legitimate expectation has to be determined with
respect to the circumstances relating to the trade of business in question.

78.  Inthe case of Lala Hari Chand Sarda v/s Mizo District Council & Another
reported in (1967) 1 SCR 1012, it has been held that canalization of a particular
business in favour of even a specified individual is reasonable where the interests
of the country are concerned or where the business affects the economy of the
country.

79. In the case of Krishnan Kakkanth v/s Government of Kerela & Others
reported in (1997) 9 SCC 495, it has been held that a citizen has no Fundamental
Right to insist on Government or any other individual to do business with him and
the Government is entitled to enter into business with any person or class of
persons to the exclusion of others.

80. In the case of Global Energy Limited & Another v/s Adani Exports Limited
& Others reported in (2005) 4 SCC 435, it has been held that unless terms of a
tender notice are wholly arbitrary, discriminatory or actuated by malice, are not
subject to judicial review. It has further been held that principle is, therefore, well
settled that the terms of the invitation to tender are not open to judicial scrutiny
and the Courts cannot whittle down the terms of the tender as they are in the realm
of contract unless they are wholly arbitrary, discriminatory or actuated by malice.

81. This Court does not find any reason to interfere with the tender in the
peculiar facts and circumstances of the case. The Governments and their
undertakings do have free hand in setting terms of the tender and unless the terms
and conditions are arbitrary, discriminatory, malafide or actuated by bias, the
scope of interference by Courts does not arise as held in the case of Michigan
Rubber (India) Limited (supra).
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82. In light of the aforesaid judgment, in the present case, as the petitioner has
failed to establish that criteria adopted by the respondents is contrary to public
interest, discriminatory or unreasonable, the question of interference by this
Court does not arise.

Accordingly, the present Writ Petition stands dismissed.
Certified copy, as per rules.
Petition dismissed

I.L.R. [2020] M.P. 1116
WRIT PETITION
Before Mr. Justice Vivek Rusia
W.P. No. 27794//2019 (Indore) decided on 20 February, 2020

BASANT SHRAVANEKAR & ors. ...Petitioners
Vs.
STATE OF M.P. & ors. ...Respondents

A. Municipalities Act, M.P. (37 of 1961), Section 47 — Recall of
President — Proposal — Verification of Signatures — Held — Out of 15
Councilors, only 10 present for verification of signatures/identity — For
remaining Councilors, application for adjournment filed by their counsel,
same being not supported by any affidavit or documentary evidence — No
provision u/S 47 for appearance of Councillor through a counsel — Collector
rightly turned down the proposal as not supported by 3/4th councilors —
Petition dismissed. (Para8)

@. TIRYIferdT SIfEIfra, W4, (1961 &T 37), €IIRT 47 — 37q&T Bl Y-
AT — g¥did — gvdrere] &1 acqrgT — AfeiRa — dgs urdsl o 9, dad
T4 g sWIER] 3 AU/ UgdrF & forg SuRerd gy — oy el & fog, S5
JAfaadT §RT IFTF =2 3MMdad U¥qd fHar 1, < & fed sruer—u=z sreran
TEITASl 9ied gRT |afa a8 o1 — gRT 47 & IAAd SAfe@adr & wregw |
qrsg @1 BRI 3 $Ig SUee T8l — da—<leng urdsl gRT 94fefa 9 g4 &
PHRUT Hetdex A Ifad wU 4 Y9 &) efIeR fHar — afaet @il |

B. Municipalities Act, M.P. (37 of 1961), Section 47 — Recall of
President — Proper Party — Proposal for recall of president rejected by
Collector, which is challenged in present petition — Petitioners seeking
quashment of order passed in favour of president — Right has been created in
favour of president and he has not been made a party to present petition —
Petition liable to be dismissed on this ground alone. (Para10)



I.LL.R.[2020]M.P. Basant Shravanekar Vs. State of M.P. 1117
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qAT a1 ATFABT H S USSR 8] 17T AT & — ATFIBT THATT 33 TR
TR GRS B AT L |

C. Municipalities Act, M.P. (37 of 1961), Sections 47, 331 & 332 —
Recall of President — Revision & Review — Held — Rejection of proposal u/S 47
by Collector is final in nature — Petitioner ought to have availed the remedy of
revision but since they have given up their right of revision, approached this
Court and argued the matter on merits, they cannot be relegated to
revisional authority. (Parall)

T TIvgIferat SIfEfa4, 7.3, (1961 BT 37), €IINTY 47, 331 T 332 —
31eer @l Y: §eArr — Ya9eror g gafdeld — afifeiRa — seaer gRT arRT
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Cases referred:
2005 (3) MPLJ 578,2005 (2) MPLJ 306, 2008 (4) MPLJ 316.

Pushyamitra Bhargava, for the petitioners.
Mayank Purohit, G.A. for the respondent/State.
Kamal Airen, for the respondent No. 2.

ORDER

VIVEK RUSIA, J.:- Petitioners, ten in numbers, have filed the present
petition being aggrieved by the order dated 19.11.2019 (Annexure P/1) passed in
Case No0.C-144/2019-20 passed by Collector Khargone whereby the motion
moved by the Councilors of Municipal Council, Maheshwar under section 47 of
the Municipalities Act (hereinafter referred to as 'the Act') has been turned down.

Facts of the case in short are as under:

2. Petitioners are elected Councilors of Municipal Council, Maheshwar in
the general election held in the year 2017. The result was published in the gazette
notification dated 24.08.2017. After completion of duration of two years, %"
Councilors invoked the provision of section 47 of the Municipalities Act by
submitting a proposal to the Collector for recalling of the elected President of the
Municipality. According to the petitioners, the proposal was signed and supported
with the affidavits of 15 Councilors. Under the provision of section 47 of the Act,
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the Collector was required to verify the signatures and affidavits of the Councilors
before forwarding it to the State Election Commission. Vide order dated
21.10.2019 the Collector, Khargone has directed all the Councilors to remain
present on 25.10.2019 at 4.00 P.M along with their ID cards for verification of the
signatures. On 25.10.2019 the Councilors appeared through their counsel but the
Collector was busy in administrative work, therefore, the verification could not be
done and the next date of 04.11.2019 was given. On 04.11.2019 the Collector was
not in the office, therefore, the next date was given by the Reader. On 18.11.2019
ten Councilors appeared along with the counsel and signed the order sheet before
the Collector and he also verified and certified them on the basis of photos and ID
cards. For verification of other Councilors the counsel sought time till
19.11.2019. On 19.11.2019 an application was moved by counsel Shri Lakhan
Yadav seeking adjournment on the ground that a death took place in the family of
Councilor Dilip and Councilors Ravi, Ruvina Bee and Ritu are unable to appear
due to illness. Since the application was not supported by any documentary
evidence, therefore, the Collector has rejected the application and also turned
down the proposal for want of quorum. According to the Collector, out of 15
Councilors, %" Councilors i.e. 12 were required to verify their signatures but only
ten have verified, hence the proposal of recall is not supported by 3/4" Councilors,
hence the same is liable to be rejected.

3. Being aggrieved by the aforesaid order, ten Councilors have filed the
present petition before this Court on the ground that the Collector has
unnecessarily insisted for verification of the signatures by personal presence of
the Councilors which is beyond the scope of section 47 of the Act. The proposal
was moved by 3/4th Councilors and section 47 does not contemplate that proposal
should be presented by 3/4th Councilors in person or that for the purpose of
verification of their signatures the personal presence is necessary.

4. Shri Pushyamitra Bhargava, learned counsel appearing for the petitioners
has placed heavy reliance over the judgment passed by the Full Bench of this
Court in the case of State of M.P vs. Mahendra Kumar Sarafreported in 2005 (3)
MPLJ 578 and another judgment passed by the Full Bench in the case of
Smt.Naravadi Bai Choudhary vs. State of M.P reported in 2005 (2) MPLJ 306 in
which it has been held that the provision of section 47 no where mandates that the
verification shall be made in presence of the signatories. The verification of
signatures by way of personal presence is not the only or exclusive mode provided
in section 47 of the Act. If the physical presence of the Councilor concerned is
made a sine qua non for verification of the signatures, at times it may defeat the
purpose. If the Councilors are unable to present due to old age, infirmity or serious
illness etc. in such a situation the verification can be done by other mode, hence
the impugned action of the respondent is arbitrary and in violation of the
provisions of the Act and liable to be set aside.



I.LL.R.[2020]M.P. Basant Shravanekar Vs. State of M.P. 1119

5. Per contra, Shri Mayank Purohit, learned Govt. Advocate appearing for
the respondents No.l & 3 submits that the impugned order has been correctly
passed by the Collector in conformity with the provisions of Section 47 of the Act.
Out of 14 Councilors, ten appeared and got verified their signatures on 18.11.2019
and the remaining 4 Councilors sought time to appear but on 19.11.2019 none of
them appeared and their counsel filed an application for adjournment which was
not duly supported by any document, therefore, the Collector has rightly turned
down the proposal for want of verification by 3/4" Councilors. In support of his
contention he has placed reliance over the judgment passed by the Division Bench
of'this Court in the case of Madanlal Narvariya vs. Smt.Satya Prakashi Parsedia
and others reported in 2008 (4) MPLJ 316 in which after considering the aforesaid
two Full Bench judgments it has been held that under section 47 of the Act the
Collector is required to record its satisfaction which means the act of satisfying or
the state of feeling being satisfied in respect of the proposal moved by 3/4"
members of the council. The subjective satisfaction of the Collector is necessary
before forwarding the proposal to the State Election Commission. The degree of
application of mind in the case of satisfaction is greater than the word approval. If
the Collector is not satisfied subjectively then he is competent to reject such
proposal. Shri Purohit, learned Govt. Advocate submits that against the impugned
order the petitioners are having alternate remedy of revision before the State Govt.
under section 331 of the Act and thereafter a remedy of review under section 332
ofthe Act.

6. Shri Kamal Airen, learned counsel appearing for the respondent No.2
submits that at this stage there is no role of M.P State Election Commission
because the Collector did not find it satisfactory to forward it to the Election
Commission and turned down the proposal.

7. Section 47 of the Municipalities Act reads as under:

47. Recalling of President. - (1) Every President of a Council shall

forthwith he deemed to have vacated his office if he is recalled through a
secret ballot by a majority of more than half of the total number of voters
of the municipal area casting the vote in accordance with the procedure
as may be prescribed:

Provided that no such process of recall shall be initiated unless
a proposal is signed by not less than three fourth of the total number of
(he elected Councillors and presentedto the Collector :

Provided further that no such process shall be initiated :-

(i) within a period a two years from the date on which such
President is elected and enters his office;

(i) if half of the period of tenure of the President elected in a by-
election has not expired:
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Provided also that process for recall of the President shall be
initiated once in his whole term.

(2) The Collector, after satisfying himself and verifying that the
three fourth of the Councillors specified in sub-section (1) have signed
the proposal of recall, shall send the proposal to the State Government
and the State Government shall make a reference to the State Election
Commission.

(3) On receipt of the reference, the State Election Commission
shall arrange for voting on the proposal of recall in such manner as may

be prescribed.]

8. Undisputedly, 15 Councilors have signed a proposal and presented it
before the Collector, Khargone for recalling of the President of the Municipal
Council, Maheshwar. The Collector registered it as case No.C-144/2019-20 and
directed all the 15 Councilors to remain present on 25.10.2019 at 4.00 P.M for
verification of the signatures. They have also been directed to keep their ID cards
with them. The verification could not take place on 25.10.2019 and 04.11.2019.
On 18.11.2019 out of 15 Councilors only ten were present for verification of their
signatures and identity and that was done by the Collector. For verification of the
remaining four Councilors, the counsel appearing on their behalf sought time till
19.11.2019. On 19.11.2019 the counsel on his own signature submitted an
application for adjournment on the ground that Councilsor (sic : Councilor) Dilip
isunable to appear due to demise in the family and the remaining 3 Councilors viz.
Ravi, Ruvina Bee and Ritu are unable to appear due to sickness. The application
was not supported by any affidavit or any documentary evidence. Even the
counsel has not filed any Vakalatnama or there is no provision under section 47 of
the Act for appearance of a Councilor through a counsel, therefore, the counsel
was not authorized to file an application for adjournment, hence on 18.11.2019
out of 15 Councilors only ten remained present before the Collector and on
19.11.2019 none of them were present and only the counsel Mr.Lakhan Yadav had
appeared on their behalf, therefore, the Collector has rightly turned down the
proposal as it was not supported by 3/4" Councilors.

9. Even otherwise, all those four Councilors who did not remain present on
18.11.2019 and 19.11.2019 have not filed the writ petition before this Court and
the only ten Councilors who remained present on 18.11.2019 have approached
this Court by way of this writ petition, therefore, still those four Councilors have
no grievance against the impugned order passed by the Collector. In this petition
nothing has been produced to justify their non-appearance on 19.11.2019. Even if
it is held as per the Full Bench judgment that personal presence is not required for
verification of proposal, even then not a single document has been filed to verify
their signature before the Collector, therefore, the Collector had no option but to
turn down the proposal.
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10.  Under section 47 of the Act the process for recall of the President shall be
initiated once in its whole term. By the impugned order the proposal of recall has
been rejected by the Collector, therefore, a right has been created in favour of the
President and if that order is quashed in this petition that would go against the
elected President who has not been made respondent in this petition, therefore, the
petitioners are seeking quashment of the impugned order which is passed in
favour of the President. The writ petition is liable to be dismissed on this ground
alone.

11. Learned Govt. Advocate has raised an objection that the petitioners are
having alternate remedy to file a revision against the impugned order. A specific
query was made to Shri Pushyamitra Bhargava, learned counsel appearing for the
petitioners as to whether the petitioners are willing to avail the remedy of revision
at this stage. He submits that they want an order on merit in this petition because
the said order is not revisable under section 323 of the Act as held by the Full
Bench in the case of Mahendra Kumar Saraf (supra) and Smt.Naravadi Bai
Choudhary (supra). In the matter before the Full Bench a writ petition was filed
against the proposal sent by the Collector to the State Govt. and hence it has been
held that forwarding of the proposal by the Collector is not an order as
contemplated under section 331 of the Act, therefore, the petitioners therein
cannot be relegated to the revisional authority. In the present case, the Collector
has turned down the proposal under section 47 of the Act which is final in nature
because the proposal of recall has been dropped for ever, hence it is an order under
section 47 of the Act for which the petitioners ought to have available the remedy
of revision. Since they have given up their right of revision and approached this
Court and argued the matter on merit, therefore, at this stage they cannot be
relegated to the revisional authority.

12. In view of the foregoing discussion, the petition is dismissed accordingly.

Petition dismissed
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I.L.R. [2020] M.P. 1122 (DB)
WRIT PETITION
Before Mr. Justice Ajay Kumar Mittal, Chief Justice &
Mr. Justice Vijay Kumar Shukla
W.P. No. 2408/2020 (Jabalpur) decided on 25 February, 2020

SOWMYA R. & anr. ...Petitioners
Vs.
STATE OF M.P. & ors. ...Respondents

Real Estate (Regulation and Development) Act (16 of 2016), Sections
12,14, 18, 19 & 71 and Real Estate (Regulation and Development) Rules (M.P.)
2017, Rules 26(2), (3) & (5) — Admissibility & Adjudication of Complaints —
Authority — Held — “Admissibility” of complaint and “adjudging” the
compensation are different stages — If “authority” finds that complaint is not
liable to be rejected on ground of prima facie case or jurisdiction or locus
standi, it shall be forwarded to Adjudicating Officer appointed u/S 71 for
adjudicating compensation — Conferral of such power to examine
admissibility of complaint is not inconsistent with Section 71 — Thus, Rules
26(2), (3) & (5) are not inconsistent or ultra vires to Section 71 of the Act —
Petition dismissed. (Para8)

g—wger (fafarer siv faswre) sifef=aw (2016 &7 16), €TRTY 12, 14, 18,
19 T 71 vq y—wysr (Afagw 3% fawr) (a9 7.9, 2017, (97 26(2), (3) @
(5) — gfRarel &1 F1ggar @ =rafavfaT — gifart — afifaaiRa — afRar”
3T UTggar vd yfaex =mafaeffa s = g € - afe uifte g
qrdT @ & uRare, yert geear Yo serar fsTRAr sierdr Y+ o1 & 1R
P AR IR ISR fHA S A 181 @, a1 39 ufaar <grafioffa a1 2g
gRT 71 & JAdid Fryad =mrafoias yiitrer) &1 i ¥ fear s — aRkare
P JTEIAT BT QAT H3A @ forg O wifea &1 gs@ o s a1 71 @
i gl € — 3ra:, A 26(2), (3) 9 (5) rfEf & aRT 71 B NI AT
JfreRIdT T8 8 — IrfaeT @R |

Petitioner No. 1 inperson.
H.S. Chhabra, G.A. for the respondents/State.

ORDER

The Order of  the Court was passed by
VIJAY KUMAR SHUKLA, J.:-The petitioners, who are Advocates by profession,
have invoked the writ jurisdiction of this Court under Article 226 of the
Constitution of India as Public Interest Litigation, challenging the validity of Rule
26(2), 26(3) and 26(5) of 'the Madhya Pradesh Real Estate (Regulation and
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Development) Rules, 2017' (hereinafter referred as 'Rules, 2017') as amended
vide amendment dated 20.9.2019 on the ground that the aforesaid provisions are
ultra vires to the parent Act called 'the Real Estate (Regulation and Development)
Act,2016' (hereinafter referred as 'Act').

2. The petitioners urged that the aforesaid Rules, 2017 are inconsistent with
the provisions of Section 71 of the Act. It is contended that parent Act empowers
only Adjudicating Officer to receive complaints, issue summons, inquire and
adjudicate the complaints filed under Sections 12, 14, 18 and 19 of the Act. By the
impugned provisions the Authority established under Section 20 of the Act has
been empowered to receive, issue summons and inquire and adjudicate the
complaints filed under Sections 12,14, 18 and 19. It is argued that Section 71 of
the Act categorically provided the Adjudicating Officer to receive and inquire the
complaint, therefore, the provisions of Rule 26(2), 26(3) and 26(5) of the Rules,
2017 are inconsistent to the Act and are liable to be struck down as u/travires.

3. To appreciate the aforesaid contentions, it would be apt to reproduce Rule
26 ofthe Rules 2017 :-

"26. Manner of filing a complaint with the adjudicating officer and
inquiry by the adjudicating officer :- (1) Any aggrieved person may file
a complaint for compensation under Sections 12, 14, 18 and 19 to be
decided by the adjudicating officer, in Form 'N' which shall be
accompanied by payment in the manner prescribed of a fee of rupees one
thousand.

2) Upon receipt of the complaint the Authority shall examine it for
admissibility; if it is prima facie found to be without substance or beyond
Jurisdiction or without locus standi, the Authority may reject it or decline
to accept it, for the reason to be recorded in the form of a written order.

Provided that no complaint receive under sub-rule(1) shall be rejected
without giving an opportunity of hearing the complainant or his
authorised agent an opportunity to be heard.

3) if the Authority finds the complaint to be prima facie admissible
as a case for compensation under Sections 12,14,18 or 19, it shall
transfer it to the concerned adjudicating officer for further action.

(4) The adjudicating officer shall for the purposes of adjudging
compensation follow summary procedure for inquiry in the following
manner, namely,

(a) upon receipt of the complaint the adjudicating officer shall issue a
notice along with particulars of the alleged contravention and the
relevant documents to the promoter;

(b) Ifthe respondent is a promoter of a registered project, then issue
of notice by e-mail to the up-dated e-mail address given by him in the
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record of the Authority shall be sufficient and proof of his having been
validly served,

(c) the notice shall specify a date and time for further hearing.

(d) If the respondent chooses to be represented by an authorized
person as per the provisions of Section 56, written authorization to act as
such and the written consent thereto by such authorized person, both in
original, shall be presented to the adjudicating officer on or before the
time fixed for hearing;

(e) On the date so fixed, the adjudicating officer shall explain to the
respondent or his authorized agent, as the case may be, about the
contravention alleged to have been committed in relation to any of the
provisions of the Act or the rules and regulations made there under and if
the respondent -

(i) pleads guilty, the adjudicating officer shall record
the plea, and award such compensation as he thinks fit
in accordance with the provisions of the Act or the rules
or the regulations, made there under ;

(ii) doesnot plead guilty and contests the complaint the
adjudicating officer shall require the respondent to
submit an explanation in writing.

) in case the adjudicating officer is satisfied on the basis of the
submissions made that the complaint does not require any further
inquiry he may dismiss the complaint;

(2) in case the adjudicating officer is satisfied on the basis of the
submissions made that the there is need for further hearing into the
complaint he may order production of documents or other evidence on a
date and time fixed by him;

(h) the adjudicating officer shall have the power to carry out an
inquiry into the complaint on the basis of documents and submissions;

(i the adjudicating officer shall have the power to summon and
enforce the attendance of any person acquainted with the facts and
circumstances of the case to give evidence or to produce documents
which in the opinion of the adjudicating officer, may be useful for or
relevant to the subject matter of the inquiry and in taking such evidence
the adjudicating officer shall not be bound to observe the provisions of
the Indian Evidence Act, 1872 (11 0of'1872)

() On the date so fixed, the adjudicating officer upon consideration
of the evidence produced before it and other records and submissions is
satisfiedthat -
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4.
whichr

(i) the respondent is liable to pay compensation, the
adjudicating officer may, by order in writing, order
payment of such compensation as deemed fit, by the
respondent to the complaint, or;

(ii) therespondent is not liable to pay any compensation,
the adjudicating officer, may by order in writing, order
payment of such compensation as deemed fit, by the
respondent to the complainant, or;

(k) If any person fails, neglects or refuses to appear, or present
himself as required before the adjudicating officer, the adjudicating
officer shall have the power to proceed with the inquiry in the absence of
such person or persons after recording the reasons for doing so.

(5) The time limit for disposal of the case prescribed in sub-section
(2) of Section 71 shall be calculated from the date of transfer of the case
by the Authority to the adjudicating officer."

1125

It would also be apposite to reproduce relevant provisions of the Act,

eads thus :-
""The Real Estate (Regulation And Development) Act, 2016:

""2.(a) "adjudicating officer' means the adjudicating officer appointed
under sub section (/) of section 71;

(1) "Authority" means the Real Estate Regulatory Authority
established under sub-section (/) of section 20;

71. Power to adjudicate :- (/) For the purpose of adjudging
compensation under sections 12, 14, 18 and section 19, the Authority
shall appoint in consultation with the appropriate Government one or
more judicial officer as deemed necessary, who is or has been a District
Judge to be an adjudicating officer for holding an inquiry in the
prescribed manner, after giving any person concerned a reasonable
opportunity of being heard:

Provided that any person whose complaint in respect of matters covered
under section 12, 14, 18 and section 19 is pending before the Consumer
Disputes Redressal Forum or the Consumer Disputes Redressal
Commission or the National Consumer Redressal Commission,
established under section 9 of the Consumer Protection Act, 1986, on or
before the commencement of this Act he may, with the permission of
such Forum or Commission, as the case may be, withdraw the complaint
pending before it and file an application before the adjudicating officer
under this Act.
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(2) The application for adjudging compensation under sub-
section (/), shall be dealt with by the adjudicating officer as
expeditiously as possible and dispose of the same within a period of
sixty days from the date of receipt of the application:

Provided that where any such application could not be disposed of
within the said period of sixty days, the adjudicating officer shall record
his reasons in writing for not disposing of the application within that
period.

3) While holding an inquiry the adjudicating officer shall have
power to summon and enforce the attendance of any person acquainted
with the facts and circumstances of the case to give evidence or to
produce any document which in the opinion of the adjudicating officer,
may be useful for or relevant to the subject matter of the inquiry and if,
on such inquiry, he is satisfied that the person has failed to comply with
the provisions of any of the sections specified in sub-section (/), he may
direct to pay such compensation or interest, as the case any be, as he
thinks fit in accordance with the provisions of any of those sections."

5. After receiving the assent of the President on 25" March, 2016, the Act
called "The Real Estate (Regulation And Development) Act, 2016" was enacted

The purpose is to establish the Real Estate Regulatory Authority for regulation
and promotion of the real estate sector and to ensure sale of plot, apartment of
building, as the case may be, or sale of real estate project, in an efficient and
transparent manner and to protect the interest of consumers in the real estate
sector. It also covers the adjudicating mechanism for speedy dispute redressal for
which it provides for the establishment of the Appellate Tribunal to hear appeals
from the decisions, directions or orders of the Real Estate Regulatory Authority
and the adjudicating officer in relation to the matters connected therewith or
incidental thereto. As per the provisions of Section 2(a) 'adjudicating officer'
means the adjudicating officer appointed under sub section (/) of section 71. The
'Authority' is defined under Section 2(i) means 'the Real Estate Regulatory
Authority ( hereinafter referred to in short as 'RERA") established under sub-
section ( /) of section 20. The 'adjudicating officer' is appointed by the 'Authority’
in consultation with the appropriate Government as per sub section (1) of Section
71.

6. The basic essential features are contained in various statutoruy provisions
which are referred hereinafter. The functions of the Authority are prescribed
under Section 32 of the Act. Whereas, definition of 'Authority' is engrafted under
Section 34. Section 35 empowers the 'Authority’ to call for information, conduct
investigations on a complaint or suo motu. The Real Estate Appellate Tribunal is
constituted under Section 43 of the Act. Section 53 confers power on the Tribunal
and an appeal lies to the High Court. Thus, there are three forums under the Act for
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adjudication of the dispute namely 'adjudicating officer' RERA ('Authority)
thereafter, the Appellate Tribunal and the High Court.

7. As per Section 71 power to adjudicate for the purpose of adjudging
compensation under Section 12, 14, 18 and 19, the authority shall appoint in
consultation with the appropriate Government 'adjudicating officer' for holding
an inquiry in the 'prescribed manner' after giving any person concerned a
reasonable opportunity of being heard. In exercise of the powers conferred under
Section 84 of the Act read with sub clause (iv) of clause (g) of Section 2 of the Act,
the State Government has made the rules and the manner has been prescribed for
filing a complaint with the adjudicating officer and inquiry by the adjudicating
officer. Sub rule (2) of Rule 26 provides that upon receipt of the complaint, the
'Authority' shall examine it for admissibility if it is prima facie found to be without
substance or without jurisdiction or without /ocus standi, the Authority may reject
it or decline to accept it for the reasons to be recorded in the form of a written
order. It is further provided that no complaint under sub section (1) of Rule 26
shall be rejected without giving any opportunity of hearing the complainant or his
authorized attendant. As per sub rule (3) of Rule 26, if the authority finds the
complaint to be prima facie admissible as the case for compensation under
Section 12, 14, 18 or 19, it shall transfer it to the concerned 'Adjudicating Officer’
for further action. Sub rule (4) of Rule 26 engrafts procedure for inquiry by the
Adjudicating Officer. Sub rule (5) of Rule 26 speaks about time limit for disposal
of the case prescribed under sub section (2) of Section 71 shall be calculated from
the date of transfer of the case by the Authority to the adjudicating officer.

8. On a conjoint reading of the above statutory provisions we do not find that
sub rules (2), (3) and (5) of Rule 26 are inconsistent or u/tra vires to Section 71 of
the Act. Before adjudging the compensation under Section 12, 14, 18 and 19, the
'authority' has been conferred power to examine the admissibility of a complaint,
if the authority prima facie finds that the complaint is without substance or
beyond jurisdiction or beyond locus standi at this stage itself the authority may
reject the complaint. The said power to the authority is with a rider by way of
proviso of giving opportunity of hearing to the complainant or his authorized
agent. If the Authority finds that compliant is not liable to be rejected on the
ground of prima facie case or jurisdiction or locus standi, the complaint shall be
forwarded to the Adjudicating Officer, appointed by the authority under Section
71 for the purpose of adjudicating compensation under the aforesaid provision.
The conferral of power to the Authority to examine the admissibility of a
complaint is not inconsistant (sic: inconsistent) with the provisions of Section 71
of'the Act. The 'admissibility’ of a complaint and 'adjudging' the compensation are
different stages. The authority has been conferred the said power to find out the
maintainability of the complaint itself and in case if the complaint is frivolous or
without jurisdiction or without locus standi, the same can be rejected at the
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threshold without transferring it to the adjudicating officer for the purpose of
adjudging the compensation. The determination of compensation would be at the
subsequent stage if the complaint is found to be admissible by the authority. The
power conferred to the 'authority' is well guided by the proviso to afford
opportunity of hearing to the complainant or his attendant and further the said
order is subject to the provisions of the appeal to the higher authorities. Thus, the
impugned Rules are not inconsistant (sic : inconsistent) with the provisions of the
Act.

9. In view of the aforesaid, we do not find any merit in the writ petition. The
petition is dismissed.

Petition dismissed

I.LR. [2020] M.P. 1128 (DB)
WRIT PETITION
Before Mr. Justice Ajay Kumar Mittal, Chief Justice &
Mr. Justice Vijay Kumar Shukla
W.P. No. 4205/2019 (Jabalpur) decided on 27 February, 2020

SKY POWER SOUTHEAST SOLAR INDIA ...Petitioner

PVT.LTD.,NEW DELHI (M/S)

Vs.

M.P.POWER MANAGEMENT CO. LTD. & ors. ...Respondents
A. Constitution — Article 226 — Termination of Contract — Grounds

— Held — Petitioner invested about 350 Crores in project, the unit is ready for
commissioning and only some statutory sanctions are required — Period to
commission the project was 24 months from date of PPA but contract was
terminated even before expiry of outer limit of 24 months — Termination of
contract is wholly unjustified and arbitrary — Plea of alternative remedy has
no merits —Impugned order quashed — Petition allowed. (Para13 &15)

@. I — 3ge@T 226 — WAST T GIqHIT — SER —
affaeifRa — I 3 aRFAS=T § 19T 350 BRI @1 A9 foar, S8
PRRY 2 GIR 8 dAT dadl §B S AqRar snféa & — uRAeem @
drRIiQY & fog sr@afd, € ff v 31 fafer 4 24 Ar8 off wg wfa<T &1 24 A48 A
qredl W1 w9 g9 @ qd 8 gdadr fear A — wfaer o1 gdaw yoia:
IRYCl Y9 AHMET & — ddbfedd SUAR & Aard § $Ig [UGIY T8l —
el fa s e e fed — arfaeT J9R |

B. Constitution — Article 226 — Contractual Matters — Scope &
Jurisdiction — Held — Apex Court concluded that interference in contractual
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matters depends upon prevailing circumstances — There is no absolute bar to

exercise jurisdiction under Article 226 in contractual matters — Jurisdiction

to interfere is discretion of Court which depends upon facts of each case.
(Para 14)

9. W — 38T 226 — WlAIHS M — I T JferHIRar
— fifEiRa — waf=a =maray 9 rsefia fear & dfdgree amal o
ey, gaar uRReferal wR R dvar @ — dfasrars amel 4 w8 226
@ Jiavid AfreIRar @ yahr g yuf aof= a8 @ — gaau =g aiffreRar,
STAT &1 A HIRIeR 8 9 & Ud® yaor & a2a) w frfk sxar 2 |

Cases referred:

W.P. No. 12432/2017 decided on 18.08.2017, (2004) 3 SCC 553, (2015) 9
SCC433.

Naman Nagrath with Manpreet Lamba, for the petitioner.

Shashank Shekhar, A.G. with Bhupesh Tiwari, G.A. for the respondents/
State.

Amit Kumar Jaiswal, for the respondent Nos. 4 & 5.

ORDER

The Order of  the Court was passed by
V1IJAY KUMAR SHUKLA, J,:- In the instant petition filed under Article 226 of the
Constitution of India the petitioner has challenged the legality and validity of the
letter, dated 7-7-2018 by which the respondent No.1 has terminated the Power
Purchase Agreement (for brevity, 'the PPA'], dated 18-9-2015 which was executed
between the petitioner and the respondent No.7.

2. The petitioner is a power generating company under the provisions of the
Electricity Act, 2003 [hereinafter referred to as "the Act"] and the respondent No. 1
is a Trading Licensee under the provisions of the Act and is responsible for power
procurement in the State of Madhya Pradesh. A solar policy was introduced by the
New and Renewable Energy Department, Govt. of Madhya Pradesh, respondent
No.2 herein, on 20-7-2012 for encouraging generation of power through Solar
Power Projects. A Request for Proposal (for short, 'RFP'] was issued by the
respondent No.2 on 18-8-2015 inviting interested parties to submit their RFP. A
Letter of Intent (Lol) dated 18-8-2015 for procurement of solar power from grid
connected solar projects was issued on 18-8-2015 in favour of M/s Sky Power
Southeast Asia Holding Ltd. by the respondent No. 1.

3. A Power Purchase Agreement (PPA) was entered into between the
respondent No.1 and the petitioner on 18-8-2015 for setting up a 50 MW solar
photovoltaic (PV) power plant at Village, Bedhsya, District Khandwa and sale of
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power from the said plant exclusively to the respondent No. 1. In January, 2016 the
petitioner requested the respondent No.1 to approve acquisition of private land for
the Project on the leasehold basis and to issue necessary amendment to the PPA to
this effect. A letter dated 20-4-2016 was issued to the petitioner amending Clause
2.1.1(f) of the PPA. The respondent No.2 issued a letter dated 16-11-2016 for
approval for registration of the Project.

4. According to the petitioner despite delay on the part of the respondents, it
achieved the condition subsequent and intimated to the respondent on 10-3-2017.
Anotice dated 4-7-2017 was issued to the petitioner informing commissioning of
project and for inspection by the Chief Engineer (Electricity Safety) & Chief
Electrical Inspector to Government (CEIG). It is further pleaded that the CEIG
granted approval for inspection, certifying physical commissioning of project on
9-8-2017. It is the case of the petitioner that between 22-02-2017 to 10-8-2017, no
objection regarding delay was received from the respondent and the petitioner
invested about 330 crores to commission project during this period. Despite that,
order was issued by the respondent No.1 on 11-8-2017 terminating the PPA for the
alleged failure of the petitioner to fulfil the conditions. A writ petition forming the
subject-matter of W.P. No.12880/2017 was filed seeking quashment of the
termination notice dated 11-8-2017 which was allowed on 20-6-2018 and the
termination notice dated 11-8-2017 was set aside. The petitioner has also averred
that it has also lodged an FIR on 12-9-2017 and 19-03-2018 about the theft of the
inverters. Itis also claimed that the stolen parts were immediately replaced and the
Unit was ready for commissioning, still the impugned communication dated
7-7-2018 has been issued terminating the PPA pursuant to Article 2.5.1(d) and
Article 9.1 of the PPA for alleged failure to commission the Project within the time
period allowed under the agreement.

5. The respondents raised preliminary objection regarding maintainability of
the writ petition on the ground of availability of alternative remedy. It is contended
that if the petitioner had any grievance regarding grant of Short Term Open Access
(STOA) they could have exercised alternative remedies available under
Regulation 8.31 of the M.P. Electricity Regulatory Commission (Terms and
Conditions for Intra-state Open Access in Madhya Pradesh) Regulation - 2005
framed by the Madhya Pradesh Electricity Regulatory Commission (MPERC)
providing Monitoring, Dispute Resolution and Decision Review Committee to
resolve any grievance regarding STOA.

6. On 13-01-2020 after hearing the learned counsel appearing for the
parties, this Court passed the following order :

"Learned counsel for the petitioner submitted that the
Chief Electrical Inspector (hereinafter referred to as 'CEI') had
given a report in favour of the petitioner on 9.8.2017, vide
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Annexure P/11. It was urged that the respondents had carried out
inspection on 21.4.2018, vide Annexure P/19, where the report
of the CEI was not controverted, but it was reported that certain
parts were missing.

It was further argued that parts were stolen in respect of
which First Information Reports were duly registered. Still
further the petitioner has already removed the deficiency of the
stolen parts; and, the Project is ready for commissioning on any
day as may be directed by this Court. On the aforesaid premises
it was argued that the termination of the contract on the part of
the respondents was not justified.

Keeping in view the huge investment made by the
petitioner, learned counsel for the respondents pray for time to
seek instructions in the matter. "

7. The case came up for further hearing on 28-01-2020. After receiving the
instruction, the learned Advocate General produced a communication issued by
Chief General Manager (Regional Office), M. P. Power Management Company
Limited, Bhopal addressed to the petitioner asking him to attend a meeting on
6-02-2020. Itis apt to reproduce the order passed by this Court on 28-01-2020 :

"Learned Advocate General has produced a communication
issued by the Chief General Manager (Regional Office), M.P.
Power Management Company Limited, Bhopal, addressed to
the petitioner fixing the date for attending a meeting at Regional
Office of MPPMCL at Bhopal on 6th February, 2020 at 15:00
hrs. to discuss issues with respect to the termination of the
Power Purchase Agreement dated 18-9-2015 for 50 MW Solar
Power Project regarding which this writ petition has been filed.
The same is taken on record."”

8. It was urged by the learned counsel for the petitioner that the dispute could
not be resolved in the meeting, as the respondent No.1 asked the representative of
the petitioner for exploring the option of a "Third Party Sale" and that any
permits/approval which may be required for commissioning of the petitioner's
Project in relation to "Third Party Sale" would be expedited by the respondent
No.1. The said proposal was not acceptable to the petitioner, as according to him it
would amount to petitioner's giving-up and relinquishing all its rights under the
PPA. Since the parties could not arrive at an amicable settlement, therefore, the
matter has been heard on merit.

9. From the pleadings the following undisputed facts have emerged :

"I. The total permissible period to commission the Project
is 24 months from the date of Power Purchase Agreement (PPA), i.e.
Sfrom 18-9-2015 to 17-09-2017.
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2. The PPA was terminated on 11-8-2017 (within 1 month
and 6 days), that is before expiry of the outer limit of 24 months.

3. The Project involves two milestones namely, (i) to
achieve Condition Subsequent after signing of PPA (permissions,
procurement of land etc.); and (ii) actual commission of project.

4. The earlier termination of PPA by order dated
11-8-2017 on the ground of 54 days delay in achieving first milestone
was set aside by this Courtin W.P. No.12880/2017.

5. Admittedly, the Project was certified to be complete
much prior to 24 months ending on 17-9-2017. Notice of Commissioning
was issued on 4-7-2017, vide Annexure-P/10 and the CEIG approval on
9-8-2017 (Annexure-P/11).

10. Learned counsel for the petitioner vehemently argued that the petitioner
has invested about 350 crores and the Unit is ready for commissioning. It is also
urged that the CEIG had given a report in favour of the petitioner on 9-8-2017,
Annexure-P/11 and the respondents had also carried out inspection on 21-4-2018,
Annexure-P/19. Further, the report of the CEIG was not controverted, whereas
only deficiency was reported that certain inverters/parts were missing. A report
regarding theft was duly reported and registered and the petitioner has already
removed the deficiency of stolen parts which is not disputed.

11. In view of the aforesaid factual scenario, it is contended that termination
of the contract on the part of the respondent is not justified and the same is
contrary to the Solar Policy of the State Government which has been framed for
encouraging generation of power through Solar Power Project. He also placed
reliance on the judgment passed by a Co-ordinate Bench of this Court in Re New
Clean Energy Private Limited vs. M.P. Power Management Company Limited
and another (W.P. No.12432/2017, decided on 18-8-2017) where under similar
circumstances termination of the contract was set aside and the petition was
allowed.

12. Learned counsel for the respondents submitted that the petitioner has
failed to carry out the contract as per terms and conditions and, therefore, contract
has been rightly terminated. However, the report of the CEIG and the factum of
removal of deficiency of stolen inverters/parts could not be disputed.

13. We have heard the learned counsel appearing for the parties and bestowed
our anxious consideration on the arguments advanced. In view of narration of
facts of the present case and the undisputed facts floating on record, we do not
perceive any merit in the arguments raised by the learned counsel for the
respondents that the petitioner should be relegated to avail alternative remedy
when there is no dispute on facts that the petitioner has invested 350 crores for
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establishing the Unit and after replacing the stolen parts the Unit is ready for
commissioning on any day. From the facts on record, it is axiomatic that the
period to commission the Project was 24 months i.e. from 18-9-2015 to 17-9-2017
from the date of PPA. The contract was terminated on 11-8-2017 even before
expiry of the outer limit of 24 months. Earlier, PPA was terminated vide order
dated 11-8-2017 on the ground of delay of 54 days in achieving the first milestone
which was set aside by this Court in W.P. No.12880/2017. It is apt to mention that
the Project involves two milestones, namely, (i) to achieve Condition Subsequent
after signing of PPA (Permissions, Procurement of land etc.); and (ii) actual
commission of Project. It is not in dispute that the Project was certified to be
completed much prior to 24 months ending on 17-9-2017 and notice of
commissioning was issued on 4-7-2017. The CEIG approval was also granted on
9-8-2017. Another inspection was done on 21-4-2018 after nine months of notice
of commissioning and CEIG approval, in spite thereof the impugned order has
been passed.

14. Thus, in view of the obtaining factual matrix, it is undisputedly
established that both the milestones of the Project were complete whereas only
some of the inverters were stolen for which an FIR was also lodged. It is also not in
dispute that the aforesaid parts have been replaced by the petitioner. In the case of
RENew Clean Energy Private Limited (supra) this Court after referring to the

judgments rendered by the Apex Court in the case of ABL International Ltd. Vs.

Export Credit Guarantee Corpn. of India Ltd., (2004)3SCC 553 and State of
Kerala and others vs. M. K. Jose, (2015) 9 SCC 433 held that inference in
contractual matters depends upon prevailing circumstances and there is no
absolute bar to exercise of jurisdiction under Article 226 of the Constitution of
India in contractual matters. Jurisdiction to interfere is the discretion of the Court
which depends upon facts of each case.

15. In view of our preceding analysis, we find that the decision taken by the
respondent terminating the contract of the petitioner is wholly unjustified and
arbitrary. We accordingly allow the writ petition and quash the impugned order
dated 7-7-2018, Annexure-P/1, considering the statement that the Unit is ready
for physical commissioning and only some statutory sanctions are required.
Consequently, it is directed that the petitioner shall submit necessary applications
for statutory sanction for operation of the Unit and the respondent/State shall
decide those applications expeditiously in accordance with law in quite
promptitude.

16. With the aforesaid observation and direction, the writ petition is allowed.
No order as to costs.

Petition allowed
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I.L.R. [2020] M.P. 1134 (DB)
WRIT PETITION
Before Mr. Justice Ajay Kumar Mittal, Chief Justice &
Mpr. Justice Vijay Kumar Shukla
W.P. No. 10545/2019 (Jabalpur) decided on 3 March, 2020

AKC & SIGJOINT VENTURE FIRM (M/S.) & ors. ... Petitioners
Vs.
WESTERN COALFIELDS LTD. & ors. ...Respondents

A. Constitution — Article 226 and Contract Act (9 of 1872), Section
23 — Jurisdiction of Court — Held — There is a valid contract between parties
where they agreed to submit suits or legal actions to Courts at Nagpur — Even
though a part of cause of action has arisen within jurisdiction of this Court,
lis would be amenable to jurisdiction of Courts at Nagpur — Petition
dismissed for want of territorial jurisdiction. (Para18 & 19)

®. HIAETT — 37287 226 T GIa<T SIfE13% (1872 BT 9), €IIRT 23 —
1Ty &1 sifererfear — afEiRa — taeRl @ we1 ve faftrm= wfaer g3
2 o S8 arel a1 fafte srfarfzay & ArgR & <y § yegd a3
3 fog wgafa & — =it 91q 3g® &1 U@ 91T 39 AT 3 ARG &
HIdR I g3AT 2, HHIHI, ANTYR & ATl DI JeH1RAT & 3regefi= giwm —
a3 ARHTRAT & IHTT S FROT ITFADHT WIRG |

B. Constitution — Article 226 and Contract Act (9 of 1872), Section
23 — Territorial Jurisdiction — Agreement/Contract — Held — Where more than
one Court has jurisdiction consequent upon a part of cause of action arisen
therewith, but where parties stipulate in contract to submit disputes to a
specified Court and if contract is a valid one and not opposed to Section 23 of
Contract Act, suit would lie in the Court agreed by parties and not to any
other Court even though a part of cause of action has arisen within
jurisdiction of that Court. (Para 14)

. HIaeT — 37287 226 VT WIaaT SIfEfI7 (1872 BT 9), &I1%T 23 —
&9 sferaIRar — &vre /wider — afeEiRa — 81 9re 8g® & 91, 98l
IO B @ IRVITRGSY e ¥ Afde <marera o) AafreRar 2, wig wiei
vePR, Wfder 4, va fafafds <araraa 1 faare yga &34 @ oy sgag @
3z afe wfaer faftrm=a 2 sk wfaer sfsifaw @ ar1 23 @ fawg 78 2, s9
AT H 918 U&d 8 s fag ugaRl 9 SR f&Har 2 &k f6d e
SATATAA I 2], Aol & I RTAT DI ARHIRAT & iR 913 3D BT 91T
ST g3 2 |
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Casesreferred:

C.A. No. 5654/2019 decided on 29.07.2019 (Supreme Court), (2007) 11
SCC 335,(2014) 9 SCC 329, (2004) 6 SCC 254, (1985)3 SCC217,(2002) 1 SCC
567, MANU/SC/0001/1989, (1989)2 SCC 163,(1995)4 SCC 153.

Sidharth Gupta and Amit Garg, for the petitioners.
Greeshm Jain and Vivek Shukla, for the respondents.

ORDER

The Order of the Court was passed by:

VIJAY KUMAR SHUKLA, J.:- The petitioners have filed the present petition
under Article 226 of the Constitution of India, challenging the order dated
08-05-2019, passed by the respondent no.2, whereby the work order issued in
favour of the petitioners has been terminated, security amount has been forfeited
and the joint venture of the petitioners has been debarred from participation in
tenders of the respondent Western Coalfields Limited (for short WCL) for a period
of 12 months from the date of issuance of the impugned order dated 08-05-2019.

2. The necessary facts are that the petitioners were the successful bidder in
the NIT No.24/2014-15, issued by the respondent WCL in September, 2014. In
pursuance thereof, a work order was issued to the petitioners on 08-12-2014 in
their favour by the WCL. It is submitted that the petitioners had completed the
work at an extremely fast pace in the initial period. According to the petitioners
because of the hindrances created by the respondents and due to departmental
failure, some delay occurred in the execution of the contract. The respondents also
did not extend the period of execution of the contract.

3. Learned counsel for the respondents raised preliminary objection
regarding territorial jurisdiction of this court in view of Clause 32.1 of the contract
and urged that the parties have specifically agreed that any dispute arising
between them shall be dealt with exclusively by the Nagpur Court only. It was
further submitted that where cause of action arises within the territorial
jurisdiction of various Courts and the parties to the contract have agreed for forum
at a particular place only having territorial jurisdiction then that Court alone shall
exercise jurisdiction. Elaborating further, it was urged that though the letter of
acceptance was issued by the office of General Manager Contract Management
Cell of WCL at Nagpur, the agreement was entered with the WCL Management
and on behalf of the General Manager Pench Area and the agreement was signed
in respect of the work which was to be executed at Pench Area in district
Chhindwara, yet, the Courts at Nagpur alone would have jurisdiction in view of
clause 32.1 of the agreement. According to the learned counsel this territorial
jurisdiction of the Courts at Madhya Pradesh to entertain the petition relating to
dispute between the parties would not be there.
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4. Per contra, learned counsel for the petitioners argued that this court has
jurisdiction under Article 226 of the Constitution of India, as part of cause of
action has arisen in district Chhindwara within the territorial jurisdiction of this
court. In support of his submissions, he placed reliance on the judgment of the
Supreme Court in Maharashtra Chess Association Vs. Union of India (UOI) and
others (Civil Appeal No.5654 of 2019) (arising out of Special Leave Petition ( C)
No0.29040 0f 2018), decided on 29-07-2019. Further, reference was also made to
the decisions in Alchemist Ltd. And another Vs. State Bank of Sikkim and others,
(2007) 11 SCC 335, Nawal Kishore Sharma Vs. Union of India and others (2014)
9 SCC 329. Judgment reported as Kusum Ingots & Alloys Ltd. Vs. Union of India
and another, (2004) 6 SCC 254 was relied to contend that the forum convenience
is with the plaintiff/petitioner.

5. The preliminary issue that arises for consideration herein is whether in the
facts and circumstances of the present case where there is specific exclusion
clause in the contract regarding territorial jurisdiction of Courts other than Nagpur
Court only, the territorial jurisdiction would still vest in the Courts at Madhya
Pradesh.

6. It would be apposite to refer to Clause 32.1 of the agreement, to appreciate
the controversy, which reads thus :-

"Clause 32: Legal Jurisdiction:

32.1: Mater relating to any dispute or difference arising out of this tender
and subsequent contract awarded based on the bid shall be subject to
jurisdiction of Nagpur Court only."

7. We proceed to examine Section 20 of the Code of Civil Procedure (In
short, 'the Code') which provides for institution of suits where defendants reside
or cause of action arises. It reads thus :-

20. Other suits to be instituted where defendants reside or cause of
action arises- Subject to the limitations aforesaid, every suit shall be
instituted in a Court within the local limits of whose jurisdiction-

(a) the defendant, or each of the defendants where there are
more than one, at the time of the commencement of the suit,
actually and voluntarily resides, or carries on business, or
personally works for gain, or

(b) any of the defendants, where there are more than one, at the
time of the commencement of the suit, actually and voluntarily
resides, or carries on business, or personally works for gain,
provided that in such case either the leave of the Court is given,
or the defendants who do not reside, or carry on business, or
personally work for gain, as aforesaid, acquiesce in such
institution, or
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(c) thecause of action, wholly or in part, arises.

Explanation - A corporation shall be deemed to carry on
business at its sole or principal office in India or, in respect of
any cause of action arising at any place where it has also a

subordinate office, at suchplace"

8. Section 20 of the Code deals with the issue of jurisdiction of a Court. It
lays down in no uncertain terms that a Court within the jurisdiction of which the
cause of action wholly or in part arises or where the defendant resides or carries on
business shall have the jurisdiction to try a matter.

9. Article 226 of the Constitution of India needs to be noticed for effective
adjudication of the controversy, which is in the following terms :-

"226. Power of the High Courts to issue certain writs - (1)
Notwithstanding anything in Article 32,every High Court shall have
power, throughout the territories in relation to which it exercises
Jurisdiction, to issue to any person or authority, including in appropriate
cases, any Government, within those territories directions, orders or
writs, including writs in the nature of habeas corpus, mandamus,
prohibition, quo warranto and certiorari, or any of them, for the
enforcement of any of the rights conferred by Part 11 and for any other
purpose.

(2) The power conferred by Clause (1) to issue directions, orders or writs
to any Government, authority or person may also be exercised by any
High Court exercising jurisdiction in relation to the territories within
which the cause of action, wholly or in part, arises for the exercise of
such power, notwithstanding that the seat of such Government or
authority or the residence of such person is not within those territories.

(3) xxxxx
(4) xxxxx

10. Clause (2) of Article 226 of the Constitution of India provides that the
power conferred by clause (1) to issue directions, orders or writs to any
Government, authority or person may also be exercised by any High Court
exercising jurisdiction in relation to the territories within which the cause of
action, wholly or in part, arises for the exercise of such power, notwithstanding
that the seat of such Government or authority or the residence of such person is not
within those territories.

11. The issue relating to the territorial jurisdiction of a Court to entertain writ
petition was elaborately discussed in Nawal Kishore Sharma vs. Union of India
and ors, 2014 (9) SCC 329. The relevant observations recorded therein are
reproduced as under:
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"10. The interpretation given by this Court in the aforesaid decisions
resulted in undue hardship and inconvenience to the citizens to invoke
writ jurisdiction. As a vesult, Clause 1(A4) was inserted in Article 226 by
the Constitution (15th) Amendment Act, 1963 and subsequently
renumbered as Clause (2) by the Constitution (42nd) Amendment Act,
1976. The amended Clause (2) now reads as under:-

" 226. Power of the High Courts to issue certain writs
- (1) Notwithstanding anything in Article 32,every High
Court shall have power, throughout the territories in
relation to which it exercises jurisdiction, to issue to
any person or authority, including in appropriate
cases, any Government, within those territories
directions, orders or writs, including writs in the nature
of habeas corpus,mandamus, prohibition, quo
warranto and certiorari, or any of them, for the
enforcement of any of the rights conferred by Part 111
and for any other purpose.

(2) The power conferred by Clause (1) to issue
directions, orders or writs to any Government,
authority or person may also be exercised by any High
Court exercising jurisdiction in relation to the
territories within which the cause of action, wholly or
in part, arises for the exercise of such power,
notwithstanding that the seat of such Government or
authority or the residence of such person is not within
those territories.

(3) xxxxx
(4) xxxxx

11. On aplain reading of the amended provisions in Clause (2), it is clear
that now High Court can issue a writ when the person or the authority
against whom the writ is issued is located outside its territorial
Jurisdiction, if the cause of action wholly or partially arises within the
court's territorial jurisdiction. Cause of action for the purpose of Article
226(2) of the Constitution, for all intent and purpose must be assigned
the same meaning as envisaged under Section 20(c) of the Code of Civil
Procedure. The expression cause of action has not been defined either in
the Code of Civil Procedure or the Constitution. Cause of action is
bundle of facts which is necessary for the plaintiff to prove in the suit
before he can succeed.

12. xxxxx

12.  In State of Rajasthan and Others vs. M/s Swaika Properties and Another,
(1985)3 SCC 217, the Apex Court was concerned with the meaning to be assigned
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to the expression "cause of action". The facts therein were that the respondent-
Company having its registered office in Calcutta owned certain land on the
outskirts of Jaipur City. It was served with notice for acquisition of land under
Rajasthan Urban Improvement Act, 1959. Notice was duly served on the
Company at its registered office at Calcutta. The Company, first appeared before
the Special Court and finally filed a writ petition before the Calcutta High Court
challenging the notification of acquisition. The matter ultimately travelled before
the Supreme Court where the question that arose for discussion was whether the
service of notice under Section 52(2)of the Act at the registered office of the
Respondent in Calcutta was an integral part of cause of action and was it sufficient
to confer jurisdiction upon the Calcutta High Court to entertain the petition
challenging the impugned notification. Answering the question it was held:-

7. XXXXX

8. The expression 'tause of action"is tersely defined in Mulla s
Code of Civil Procedure:

"The ‘cause of action' means every fact which, if
traversed, it would be necessary for the plaintiff to
prove in order to support his right to a judgment of the
court."

Inother words, it is a bundle of facts which taken with the law applicable
to them gives the plaintiff a right to relief against the defendant. The
mere service of notice under Section 52(2)of the Act on the respondents
at their registered office at 18-B, Brabourne Road, Calcutta i.e. within
the territorial limits of the State of West Bengal, could not give rise to a
cause of action within that territory unless the service of such notice was
an integral part of the cause of action. The entire cause of action
culminating in the acquisition of the land under Section 52(1)of the Act
arose within the State of Rajasthan i.e. within the territorial jurisdiction
of the Rajasthan High Court at the Jaipur Bench. The answer to the
question whether service of notice is an integral part of the cause of
action within the meaning of Article 226(2) of the Constitution must
depend upon the nature of the impugned order giving rise to a cause of
action. The notification dated February 8, 1984 issued by the State
Government under Section 52(1) of the Act became effective the moment
it was published in the Official Gazette as thereupon the notified land
became vested in the State Government free from all encumbrances. It
was not necessary for the respondents to plead the service of notice on
them by the Special Officer, Town Planning Department, Jaipur under
Section 52(2) for the grant of an appropriate writ, direction or order
under Article 226 of the Constitution for quashing the notification
issued by the State Government under Section 52(1)of the Act. If the
respondents felt aggrieved by the acquisition of their lands situate at
Jaipur and wanted to challenge the validity of the notification issued by
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the State Government of Rajasthan under Section 52(1)of the Act by a
petition under Article 226 of the Constitution, the remedy of the
respondents for the grant of such relief had to be sought by filing such a
petition before the Rajasthan High Court, Jaipur Bench, where the
cause of action wholly or in part arose."”

14. xxxxx

13.  Clause (2) of Article 226 of the Constitution of India came for discussion
in Kusum Ingots & Alloys Ltd. vs. Union of India and Another, (2004) 6 SCC 254.
The Supreme Court elaborately delving into clause (2) of Article 226 of the
Constitution, with reference to the expression 'cause of action' viz-a-viz Section
20(c) and Section 141 of the Code of Civil Procedure observed thus :-

9. Although in view of Section 141 of the Code of Civil Procedure the
provisions thereof would not apply to writ proceedings, the phraseology
used in Section 20 (c) of the Code of Civil Procedure and clause (2) of
Article 226, being in pari materia, the decisions of this Court rendered
on interpretation of Section 20(c) CPC shall apply to the writ
proceedings also. Before proceeding to discuss the matter further it may
be pointed out that the entire bundle of facts pleaded need not constitute
a cause of action as what is necessary to be proved before the petitioner
can obtain a decree is the material facts. The expression material facts is
also known as integral facts.

10. Keeping in view the expressions used in clause (2) of Article 226 of
the Constitution of India, indisputably even if a small fraction of cause of
action accrues within the jurisdiction of the Court, the Court will have
Jurisdiction in the matter.

Their Lordships further observed as under.-

29. Inview of clause (2) of Article 226 of the Constitution of India, now if
apart of cause of action arises outside the jurisdiction of the High Court,

it would have jurisdiction to issue a writ. The decision in Khajoor Singh

has, thus, no application.

30. We must, however, remind ourselves that even if a small part of cause
of action arises within the territorial jurisdiction of the High Court, the
same by itself may not be considered to be a determinative factor
compelling the High Court to decide the matter on merit. In appropriate
cases, the Court may refuse to exercise its discretionary jurisdiction by
invoking the doctrine of forum conveniens."

14. In Union of India and others vs. Adani Exports Ltd. and another, (2002) 1
SCC 567, it was laid down that in order to confer jurisdiction on a High Court to
entertain a writ petition, the petition must disclose the integral facts in support of
the cause of action so as to constitute a cause to empower the court to decide the
dispute as the entire or a part of it arose within its jurisdiction. It was concluded
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that each and every fact pleaded by the respondents in their application does not
ipso facto lead to the conclusion that they give rise to a cause of action within the
Court's territorial jurisdiction unless those facts are such which have a nexus or
relevance with the lis involved in the case. The relevant observation reads thus :-

'17. Itis seen from the above that in order to confer jurisdiction on a High
Court to entertain a writ petition or a special civil application as in this
case, the High Court must be satisfied from the entire facts pleaded in
support of the cause of action that those facts do constitute a cause so as
to empower the court to decide a dispute which has, at least in part,
arisen within its jurisdiction. It is clear from the above judgment that
each and every fact pleaded by the respondents in their application does
not ipso facto lead to the conclusion that those facts give rise to a cause
of action within the court's territorial jurisdiction unless those facts
pleaded are such which have a nexus or relevance with the lis that is
involved in the case. Facts which have no [pic] bearing with the lis or the
dispute involved in the case, do not give rise to a cause of action so as to
confer territorial jurisdiction on the court concerned. If we apply this
principle then we see that none of the facts pleaded in para 16 of the
petition, in our opinion, falls into the category of bundle of facts which
would constitute a cause of action giving rise to a dispute which could
confer territorial jurisdiction on the courts at Ahmedabad."

15. InA.B.C. Laminart (P) Limited Vs. A.P. Agencies, Salem MANU/SC/ 0001/
1989, (1989) 2 SCC 163, the Apex Court was considering the validity of the
exclusionary clause in the agreement regarding jurisdiction of the Court, after
discussing the issue, it was held that it is well settled principle of contract law that
the parties cannot by contract exclude the jurisdiction of all courts. Such a contract
would constitute an agreement in violation of provisions of Section 28 of the
Indian Contract Act, 1972. However, where parties to a contract confer
jurisdiction on one amongst multiple courts having proper jurisdiction, to the
exclusion of all other courts, the parties cannot be said to have ousted the
jurisdiction of all courts . Such a contract is valid and will bind the parties to a civil
action. The relevant para-16 of the pronouncement reads as under :

"16. So long as the parties to a contract do not oust the jurisdiction
of all the Courts which would otherwise have jurisdiction to decide
the cause of action under the law it cannot be said that the parties
have by their contract ousted the jurisdiction of the Court. If under
the law several Courts would have jurisdiction and the parties have
agreed to submit to one of these jurisdictions and not to other or
others of them it cannot be said that there is total ouster of
jurisdiction. In other words, where the parties to a contract agreed
to submit the disputes arising from it to a particular jurisdiction
which would otherwise also be a proper jurisdiction under the law
their agreement to the extent they agreed not to submit to other
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jurisdictions cannot be said to be void as against public policy. [fon
the other hand the jurisdiction they agreed to submit to would not
otherwise be proper jurisdiction to decide disputes arising out of
the contract it must be declared void being against public policy."

16.  The view in A.B.C. Laminart (P) Limited (supra) has been reiterated in
subsequent decisions as well. In the case of Angile Insulations Vs. Davy Ashmore
India Ltd. and another (1995) 4 SCC 153, after referring to the provisions of
Section 20 of CPC, it was concluded that the territorial jurisdiction of court
normally lies where cause of action arises, but it will be subject to terms of a valid
contract between the parties. Where jurisdiction vests upon more than one Court,
consequent upon a part of the cause of action arising therewith, if parties stipulate
in the contract to vest jurisdiction in one such court to try the disputes arising
between themselves and if the contract is unambiguous, explicit and clear and is
not pleaded to be void and opposed to section 23 of the Contract Act, then suit
would lie in the court agreed to by the parties and the other court will have no
jurisdiction even though cause of action arose partly within the territorial
jurisdiction of that court. Relevant para-5 reads as under :

"So, normally that Court also would have jurisdiction where the
cause of action, wholly or in part, arises, but it will be subject to the
terms of the contract between the parties. In this case, Clause (21)
reads thus:

"This work order is issued subject to the jurisdiction of the High
Court situated in Bangalore in the State of Karnataka. Any legal
proceeding will, therefore, fall within the jurisdiction of the above
Courtonly."

A reading of this clause would clearly indicate that the work order
issued by the appellant will be subject to the jurisdiction of the High
Court situated in Bangalore in the State of Karnataka. Any legal
proceeding will, therefore, be instituted in a Court of competent
jurisdiction within the jurisdiction of High Court of Bangalore
only. The controversy has been considered by this Court in A.B.C.
Laminart Pvt. L.td. & Anr. v. A.P. Agencies. Salem. [1989] 2 SCC
163. Considering the entire case law on the topic, this Court held
that the citizen has the right to have his legal position determined by
the ordinary Tribunal except, of course, subject to contract (a) when
there is an arbitration clause which is valid and binding under the
law, and (b) when parties to a contract agree as to the jurisdiction to
which dispute in respect of the contract shall be subject. This is
clear from s.28 of the Contract Act. But an agreement to oust
absolutely the jurisdiction of the Court will be unlawful and void
being against the public policy under s.23 of the Contract Act. We
do not find any such in validity of Clause (21) of the Contract
pleaded in this case. On the other hand, this Court laid that where
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there may be two or more competent courts which can entertain a
suit consequent upon a part of the cause of action having arisen
therewith, if the parties to the contract agreed to vest jurisdiction in
one such court to try the dispute which might arise as between
themselves, the agreement would be valid. If such a contract is
clear, unambiguous and explicit and not vague, it is not hit by ss.23
and 28 of the Contract Act. This cannot be understood as parties
contacting against the statute. Mercantile law and practice permit
such agreements."

17. Great emphasis was placed on the pronouncement in Maharastra
Chess Association (supra) by the petitioner. The principle of law enunciated
therein is that the parties cannot by agreement confer jurisdiction on a court
which lacks the jurisdiction to adjudicate. However, where more than one
Court has jurisdiction to entertain the subject matter of the dispute, it can be
agreed that a suit shall be brought exclusively before one of the several courts,
to the exclusion of the others. Interpreting Clause 21 therein, it was recorded
that it does not oust the jurisdiction of all courts. Rather, the Appellant and the
second Respondent had agreed to submit suits or legal actions to the courts at
Chennai. So long as the courts at Chennai had proper jurisdiction over a
dispute involving the Appellant and the second Respondent, Clause 21 was
not in violation of the principle set out in A B C Laminart. The Apex Court in
the said judgment considering the factual matrix therein, particularly clause
21, held that mere existence of alternate forum does not create a legal bar of a
High Court to exercise its jurisdiction. The factual matrix being different, it
does not advance the case of the petitioner.

18. Thus, in view of aforesaid enunciation of law and taking into
consideration Clause 32.1 of the agreement, it is concluded that the territorial
jurisdiction of court ordinarily lies where cause of action arisen but it will be
subject to terms of a valid contract between the parties. Further, where more than
one court has jurisdiction consequent upon a part of the cause of action arising
therewith, but if parties stipulate in the contract to submit to the jurisdiction into a
specified Court to try the dispute arising between them and the contract is
unambiguous, explicit and clear which is not pleaded to be void and opposed to
Section 23 of the Contract Act, then suit would lie in the court agreed to by the
parties and any other court will have no jurisdiction even though cause of action
had arisen partly within the territorial jurisdiction of that court. Adverting to the
factual matrix herein, there is a valid contract between the petitioner and the
respondents whereby they have agreed to submit suits or legal actions to the
courts at Nagpur. The principles enunciated above would apply to a writ filed
under Article 226 of the Constitution of India, in view of the provisions of Article
226(2) as held in the cases of Nawal Kishore Sharma and Kusum Ingots & Alloys
Ltd. (supra). In other words, even though in the present case part of cause of action
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may arise within territorial jurisdiction of this court, keeping in view Clause 32.1
of the contract, the lis would be amenable to the jurisdiction of the courts at

Nagpur or High Court within whose jurisdiction the cases relating to Nagpur are
filed.

19. In view of the aforesaid, the writ petition is dismissed on the ground of
lack of territorial jurisdiction. No order as to costs.

Petition dismissed

L.LL.R. [2020] M.P. 1144
WRIT PETITION

Before Mr. Justice Sanjay Dwivedi
W.P. No. 20898/2013 (Jabalpur) decided on 19 March, 2020

VENISHANKAR ...Petitioner
Vs.
SMT. SIYARANI & ors. ...Respondents

A. Land Revenue Code, M.P. (20 of 1959), Section 185 & 190 and
Land Revenue Code, M.P. (Il of 1954) — Bhumiswami Rights — Jurisdiction of
Tehsildar — Held — Section 190 deals with conferral of right of Bhumiswami
on occupancy tenant—Occupancy tenant in Mahakoshal region can only be a
person who is in possession of land before coming into force of the Code of
1954 — Respondent was in possession since 1973-74 and her name was never
recorded as occupancy tenant — Applying provision of Section 190 and
declaring her to be bhumiswami is absolutely illegal and without jurisdiction
— Impugned order set aside — Revenue Authority directed to record name of
petitioner in revenue records as owner — Petition allowed.
(Paras 10, 16, 17, 21 & 22)

@. Y vIoIvq wledl, 4.4. (1959 &7 20), €I¥T 185 T 190 Ud ¥ ¥Ioivd
wifear, 7.4, (1954 &1 11) — qARarft & siferare — aselarqe &1 siferaiRar —
AffFEiRT — arT 190 Al H9a @I 1 @Rl & AR yaE I o |
Hefera @ — AgTaiere 83 ¥ 7iedl 9 wdd ad) Afad gl el @ s u
1954 &1 GfFAT & gad= § M & gd & A T Fear @1 8 — yuff 197374
A Peol TR ofl AAT IADT A HIGH S & WU H B+ Y srfiferRaa 2T fovar
AT AT — ©RT 190 BT IUSH AR fHar Sir=m den 39 Jffeardt aifda == gof
®Y U IqdY © AT 91 Af¥HIRar & 2 — e ARy JURA — Iord
ISR &1 Al &1 9 Wora Afre@El J qfrartt & wu A sifhifaRaa
2g FRra fear = — afaer 1o |

B. Land Revenue Code, M.P. (20 of 1959), Section 185 & 190 —
Limitation — Held — It is settled law that order without jurisdiction can be
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assailed at any point of time — Since order of Tehsildar was without
jurisdiction, it can be challenged at any point of time — SDO should not have
dismissed the appeal on ground of limitation and should have decided the
same on merits. (Paras 16,20 & 21)

. Y vIoivd Hiedl, 14 (1959 &7 20), &IRT 185 T 190 — YRHIHT —
afifeiRa — = geenfia fafyr 2 f& far siffreRar ara acer <1 fed A
g Al Q@ o1 el & — Ffb qedicdar &1 ey 41 sAfreRar & o,
34 o) +ff wwa g & o wad] @ — SuEs Afe &1 R 3 e
WR IJdid GRS 81 ST AR AT TAT [URIN WR I 1 fafread s
arfey |

C. Practice & Procedure — New Facts/Grounds — Held — At this
stage, correctness of order of Revenue Authority cannot be tested on basis of
facts which were not considered by authorities as not placed before them.

(Para 12 &13)

T ggfa a gfpar — 73 a7 /3menv — afafaaiRa — 59 9y W),
RIS YIRS & T B Ygdl I Siid S a2l & AR R 81 I Sl
Abdl ol b gTIeRNYT © 98T 57 X 91 & SR S gRT faar d 18]
ford T o1 |

D. Practice & Procedure — Defects of Jurisdiction—Held — A defect
of jurisdiction whether pecuniary or territorial or whether it is in respect of
the subject matter of action, strikes at the very authority of Court to pass any
decree—Such defect cannotbe cured even by consent of parties. (Para17)

12 ygfa a giaar — siferaiRar 1 3 — afifeiRa — sifereRar
31 Ffe are 98 gaden 8 a1 a3 a1 e @) Qv a*g & 99d H, [y
31 fedl f$p1 31 TR S B Iafdsd AR@BRAT &1 yH1fad el @ — I
FAfe DI veASRI B AeAld gIRT H FERT Tl ST Wbl |

Casesreferred :

2005 (2) M.P.L.J. 457, 1987 JLT 500, 2009 (9) J.T. 591, AIR 1954 SC 340,
(2004) 12 SCC 568, (2004) 8 SCC 706.

Sanjay Agrawal, for the petitioner.
Umesh Trivedi, for the respondent Nos. 1 to 3.
Deepak Kumar Singh, Dy. G.A. for the respondent Nos. 4 & 5/State.

ORDER

SANJAY DWIVEDI, J.:-This petition is against the order dated 15.07.2013
passed by the Board of Revenue, filed under Article 227 of the Constitution of
India.
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2. Since the pleadings are complete and the parties agreed to argue the matter
finally, therefore, it is heard finally.

3. By the instant petition, the petitioner is questioning the validity, legality
and propriety of the order dated 15.07.2013 (Annexure-P/4) passed by the Board
of Revenue in a revision preferred by the respondents against the order passed by
the Additional Commissioner. The Board of Revenue set aside the order of
Additional Commissioner and maintained the order of Sub Divisional Officer and
also of Tahsildar.

4. The facts, in brief, are that the suit property was purchased by the
petitioner by a registered sale-deed dated 16.04.1972. The property belongs to
Khasra No.231/1 area measuring 5.888 hectares situates at Village-Rahlikhas,
Tahsil and District-Sagar.

4.1 As per the petitioner, at the time of purchase, late Siyarani was staying in a
small hut situated over the land in question and as per the request made by her and
her husband, they were not removed from the hut, but were allowed to take care of
the land as they assured that as and when the petitioner requires the land, they
would vacate the same.

4.2 Subsequently, respondent-Siyarani with ill-intention got the land mutated
in her name by moving an application to the Tahsildar, who happened to be her
brother. In the application, it is stated by respondent-Siyarani that she has been in
uninterrupted possession of the land in question for almost 20 years. Therefore,
she became entitled to get the land mutated in her favour as per Section 190 of the
Madhya Pradesh Land Revenue Code, 1959 (in short 'the Code, 1959"). The
application was allowed by the Tahsildar holding that as per the revenue entries,
undisputedly respondent-Siyarani who was the applicant before the Tahsildar,
was in possession of the land since 1973-74 and as such, acquired Bhumiswami
right as per the provisions of Section 190 and allowed the application filed by
applicant-Siyarani under Sections 109 and 110 read with Section 190 of the Code,
1959. The Tahsildar-Rahli vide order dated 20.05.1993, has very categorically
observed that as per the revenue entries from 1976-77, the possession of
applicant-Siyarani was uninterrupted and, therefore, as per Section 190 of the
Code, 1959, she became Bhumiswami and as such, her name was recorded in the
revenue record deleting the name of the present petitioner who purchased the land
by aregistered sale-deed dated 16.04.1972.

4.3 The order of Tahsildar was assailed by the petitioner by filing an appeal
under Section 44 of the Code, 1959, in the year 2010, mentioning therein that he is
the owner of the land and also in possession of the said land which was purchased
by him from Draupadi Bai. It is also stated in the memo of appeal that Siyarani and
her husband were residing over the said land by making a hut and were allowed to
be continued as they assured to lookafter the land and further assured that as and
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when the petitioner would ask them to remove, then they would leave the
possession of the land. However, by making a false case, Siyarani got her name
mutated in the revenue record with the collusion of Tahsildar, who was alleged to
be her brother. It is also stated by the petitioner in the memo of appeal filed before
the Sub Divisional Officer that he has never been served any notice of the
application for mutation moved by Siyarani and without there being any
knowledge of the said proceeding and the order passed by the Tahsildar on
20.05.1993, he could not file any appeal within the prescribed time, but he got the
knowledge about the order only when Siyarani constructed a Pakka house over
there. Then only, he inquired about the revenue record and obtained the copy of
the order passed by the Tahsildar. As per the petitioner, since he had no knowledge
about the proceeding pending before the Tahsildar, therefore, limitation starts
only from the date of knowledge and as such, his appeal was within time. It is also
stated by the petitioner that the order of Tahsildar is without jurisdiction because
he passed the order of mutation only on the basis of entries of possession in the
revenue record, whereas Siyarani could never become a Bhumiswami as per the
requirement of Section 190 of the Madhya Pradesh Land Revenue Code,1954
(Amended Code, 1959).

4.4  The Sub Divisional Officer although held that the Tahsildar was competent
to pass the order under Section 190 of the Code, 1959, but dismissed the appeal on
the ground that the appeal has been preferred after almost 17 years and there was
no application filed for condoning the delay, accordingly, the appeal was
dismissed as barred by time.

4.5  The order passed by the Sub Divisional Officer was further assailed by
filing an appeal before the Additional Commissioner, Sagar, Division Sagar. The
Additional Commissioner has allowed the appeal and observed that the notice of
proceeding pending before the Tahsildar, was served upon the petitioner through
Tahsildar Sehora, though the petitioner resides at Village-Sohasa, which comes
under Majholi Tahsil, and he has also not signed the notice said to have been
served upon him. The Additional Commissioner has also observed that it is
undisputed that the land in question is of Venishankar and late Siyarani used to
reside over there, but nowhere it is determined that deceased Siyarani was the
occupancy tenant (marusi krishak) and recorded as Bhumiswami over the same,
the order of Tahsildar was, therefore, without any jurisdiction. It is also observed
by the Additional Commissioner that the notice of the proceeding pending before
the Tahsildar was never served upon the petitioner and the order has been passed
behind his back. The Additional Commissioner has further observed that the
petitioner's interest is involved in the land in question and, therefore, his appeal
cannot be dismissed only on the ground of limitation and as such, the appeal was
allowed. The order passed by the Sub Divisional Officer was set aside. The appeal
preferred before the Sub Divisional Officer was held to be in time and the Sub
Divisional Officer was directed to decide the said appeal on merit.
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4.6 The order of Additional Commissioner was further assailed before the
Board of Revenue in a revision by the respondents. The Board of Revenue by the
order impugned dated 15.07.2013 (Annexure-P/4), has set aside the order of
Additional Commissioner and restored the order of Sub Divisional Officer dated
27.10.2010 (Annexure-P/2). The Board of Revenue has found that the appeal
before the Sub Divisional Officer was preferred after almost 17 years and that too
without the application of Section 5 of the Limitation Act. Therefore, the said
appeal was rightly dismissed by the Sub Divisional Officer.

5. Learned counsel for the petitioner has contended that the Tahsildar has not
issued any notice to the petitioner and there is nothing available on record to
substantiate that the notice got served upon the petitioner, otherwise there was no
reason for the petitioner for not attending the hearing of the case because he
purchased the land by a registered sale-deed and the same was owned and
possessed by him and got mutation done accordingly. It is also stated by the
petitioner that it is unacceptable that a person who owned the property and if any
application for mutation of name in the revenue record is made by some other
person asking deletion of the name of actual owner i.e. the petitioner, he would not
contest the case and appear before the authority. He submits that the application
under Section 5 of the Limitation Act was not filed for the reason that the appeal
was well within time and limitation starts from the date of knowledge of the order
and according to the petitioner, he acquired the knowledge about the order passed
by the Tahsildar only when he came to know from one Raj Kumar Singh about
raising Pakka construction over his land by respondent-Siyarani. He submits that
the petitioner after coming to know about the order passed by the Sub Divisional
Officer, obtained certified copy and filed the appeal, therefore, limitation starts
from the date of knowledge and as such, the appeal was within time. He further
submits that even otherwise the order passed by the Tahsildar was without
jurisdiction and the Tahsildar without considering the fact that Siyarani was never
recorded as occupancy tenant, cannot be conferred the right of Bhumiswami as
per requirement of Section 190 of the Code, 1954 and amended Code, 1959, held
her to be Bhumiswami and as such, decided the title in her favour which was
purely without jurisdiction. He relies upon a decision reported in 2005(2) M.P.L.J.
457 parties being Mohammad Khan and another vs. State of M. P, saying that the
revenue authority cannot usurp the jurisdiction of civil Court and cannot
determine the title of the party.

6. Per contra, Shri Trivedi appearing for the respondents submits that so far
as the order passed by the Sub Divisional Officer is concerned, the same has been
further affirmed by the Board of Revenue considering the fact regarding service
of notice over the petitioner of the proceeding initiated before the Tahsildar.
Therefore, said finding in a petition filed under Article 227 of the Constitution of
India, cannot be disturbed and interfered with. He also submits that the Tahsildar
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is competent to consider the application filed under Sections 109 and 110 of the
Code, 1959, and also competent to declare respondent-Siyarani Bhumiswami as
per requirement of Section 190 of the Code, 1959. He also submits that
even otherwise as per Section 169 (ii) (b), the respondent can also be declared
Bhumiswami and her name is rightly directed to be recorded in the revenue record
deleting the name of the petitioner. Shri Trivedi submits that the appeal preferred
by the petitioner before the Sub Divisional Officer was barred by time as had been
filed after a delay of 17 years and in view of the finding of fact regarding service of
notice, the starting point of limitation cannot be the date of knowledge, but it
would be from the date of order. He relied upon the decisions reported in 1987 JLJ
500 parties being Pooran Singh v. Mangalia & another and 2009(9) J.T. 591.

7. Arguments heard and record perused.

8. As per the pleadings and arguments advanced by the parties, two
questions emerged for adjudication; first, whether the order passed by the
Tahsildar, was well within his jurisdiction or not; and second, whether the appeal
preferred before the Sub Divisional Officer by the petitioner against the order of
Tahsildar was time barred or not?

9. So far as the first question regarding jurisdiction of Tahsildar is
concerned, indisputedly, the application by late Siyarani was moved under
Sections 109 and 110 of the Code, 1959. In the said application, Siyarani has
claimed that since 1974-75, she is in possession of the land in question and the
petitioner has never interrupted her possession. She has claimed that since last 17
years, she has been in possession of the property uninterrupted and, therefore, the
name of the petitioner be removed from the revenue record and her name should
be recorded. The Tahsildar although issued a notice of the said application to the
petitioner, who was the owner of that property and his name was also recorded in
the revenue record because undisputedly he purchased the said land by registered
sale-deed dated 16.04.1972. According to the record, the notice got served upon
the petitioner through Tahsildar, Sehora, but the petitioner did not appear in the
proceeding and the Tahsildar finally held that as per the requirement of Section
190 of the Code, 1959, Siyarani became Bhumiswami of the land and is entitled to
get her name recorded over the land in question, but, I am not satisfied with the
observation made by the Tahsildar for the following reasons. As per Section 190
ofthe Code, 1959, which is quoted hereinbelow:-

"190. Conferral of Bhumiswami rights on occupancy
tenants.-(1) Where a Bhumiswami whose land is held by an occupancy
tenant belonging to any of the categories specified in sub-section (1) of
Section 185 except in items (a) and (b) of clause (i) thereof fails to make
an application under sub-section (1) of Section 189 within the period
laid down therein, the rights of a Bhumiswami shall accrue to the
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occupancy tenant in respect of the land held by him from such
Bhumiswami with effect from the commencement of the agricultural
year next following the expiry of the aforesaid period.

(2) Where an application is made by a Bhumiswami in
accordance with the provisions of sub-section (1) of Section 189, the
rights of a Bhumiswami shall accrue to the occupancy tenant in respect
of the land remaining with him after resumption if any allowed to the
Bhumiswami with effect from the commencement of the agricultural
year next following the date of which the application is finally disposed
of.

(2-A) Where the land of a Bhumiswami is held by an occupancy
tenant other than an occupancy tenant referred to in sub-section (1), the
rights of a Bhumiswami shall accrue to the occupancy tenant in respect
of such land-

(a) in the case of occupancy tenants of the categories
specified in items (a) and (b) of clause (i) of sub-
section (1) of Section 185 with effect from the
commencement of the agricultural year next
following the commencement of the Principal Act;

(b) inany other case, with effect from the commencement
of the agricultural year next following the date on
which the rights of an occupancy tenant accrue to
such tenant.

(3) Where the rights of a Bhumiswami accrue to an occupancy
tenant under sub-section (1), sub-section (2) or sub-section (2-A) such
occupancy tenant shall be liable to pay to his Bhumiswami compensation
equal to fifteen times the land revenue payable in respect of the land in
five equal annual installments, each installment being payable on the
date on which the rent payable under Section 188 for the corresponding
year falls due and if default is made in payment, it shall be recoverable as
an arrear of land revenue:

Provided that if from any cause the land revenue is suspended or
remitted in whole or in part in any area in any year, the annual installment
of compensation payable by an occupancy tenant holding land in such
area in respect of that year shall be suspended and shall become payable
one year after the last of the remaining installments.

(4) Any occupancy tenant may at his option pay the entire
amount of compensation in a lump sum and where an occupancy tenant
exercise this option, he shall be entitled to a rebate at the rate of ten per
cent.

(5) The amount of compensation, whether paid in lump sum or
in annual installments, shall be deposited in such manner and from as
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may be prescribed by the occupancy tenant with the Tahsildar, for
payment to the Bhumiswami.

(6) Where the rights of a Bhumiswami in any land accrue to an
occupancy tenant under this section, he shall be liable to pay the land
revenue payable by the Bhumiswami in respect of such land with effect
from the date of accrual of such rights."

it is clear that the said section deals with the conferral of right of Bhumiswami on
occupancy tenant. The occupancy tenant has been defined under Section 185 of
the Code, 1959, which provides as under:-

""185. Occupancy Tenants.-(1) Every person who at the coming
into force of this Code holds-

(1) in the Mahakoshal region-

(a) any land, which before the coming into force of the
Madhya Pradesh Land Revenue Code, 1954 (I of
1955), was malik-makbuza and of which such
person had been recorded as an absolute occupancy
tenant; or

(b) any land as an occupancy tenant as defined in the
Madhya Pradesh Land Revenue Code, 1954 (II of
1955); or

(©) any land as an ordinary tenant as defined in the
Madhya Pradesh Land Revenue Code, 1954 (11
of' 1955); or

(i)  inthe Madhya Bharatregion-

(a) any Inam land as a tenant, or as a sub- tenant or
as an ordinary tenant; or

Explanation.- The expression "Inam Land" shall
have the same meaning as assigned to it in the
Madhya Bharat Muafi and Inam Tenants and
sub-Tenants Protection Act, 1954 (32 0 1954).

(b) any land as ryotwai sub-lessee as defined in the
Madya Bharat Ryotwari Sub-Lessees Protection
Act, 1955 (29 0f 1955); or

(©) any Jagir land as defined in the Madhya Bharat
Abolition of Jagirs Act, 1951 (28 0of 1951), as a sub-
tenant or as a tenant of a sub-tenant; or

(d) any land of a proprietor as defined in the Madhya
Bharat Zamindari Abolition Act, 1951 (13 of 1951),
as asub tenant or as a tenant of a sub-tenant;
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(iii)  inthe Vindhya Pradesh Region any land as a sub-tenant
of a pachpan paintalis tenant, pattedar tenant, grove
holder or holder of a tank as defined in the Vindhya
Pradesh Land Revenue and Tenancy Act, 1953 (III of
1955); or

(iv)  inthe Bhopalregion-

(a) any land as a sub-tenant as defined in the Bhopal
State Sub-tenants Protection Act, 1952 (VII of
1953); or

(b) any land as a shikmi from an occupant as defined
in the Bhopal State Land Revenue Act, 1932 (IV of
1932); or

W) in the Sironj region-

(a) any land as a sub-tenant of a khatedar tenant or
grove holder as defined in the Rajasthan Tenancy
Act, 1955 (Il of 1955); or

(b) any land as a sub-tenant or tenant of Khudkasht as
defined in the Rajasthan Tenancy Act, 1955 (III of
1955);

shall be called an occupancy tenant and shall have all the rights and
be subject to all the liabilities conferred or imposed upon an
occupancy tenant by or under this Code.

(2) where any land referred to in items (c) or (d) of clause (ii) of
sub-section (1) is at the time of coming into force of this Code, in
actual possession of a tenant of a sub-tenant, then such tenant and
not the sub-tenant shall be deemed to be the occupancy tenant of
such land.

(3) Nothing in sub-section (1) shall apply to a person who at the
coming into force of this code, holds the land from a Bhumiswami
who belongs to any one or more of the classes mentioned in sub-
section (2) of Section 168.

(4) Nothing in this section shall affect the rights of a sub-tenant
belonging to any of the categories specified in terms of (¢) and (d) of
clause (ii) of sub-section (1) to acquire the rights of a pakka tenant in
accordance with the provisions Madhya Bharat Abolition of Jagirs
Act, 1951 (28 of 1951), or of the Madhya Bharat Zamindari
AbolitionAct, 1951 (13 0f 1951), as the case may be."

Since the land situates within Sagar region, accordingly, Section 185 (1) (i) and
(a)(b)and (c) would be applicable.
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10. It is clear from the aforesaid provisions that the occupancy tenant in
Mahakoshal region can only be a person who is in possession of the land before
coming into force of the Madhya Pradesh Land Revenue Code, 1954. In the
present case, admittedly, the possession over the land in question of late Siyarani
(respondent herein) was recorded only with effect from 1973-74. Thus, applying
the provision of Section 190 of the Code,1959, declaring Siyarani to be a
Bhumiswami treating herself to be an occupancy tenant in pursuance to her
uninterrupted possession over the land from last 17 years with effect from 1973-
74, 1s absolutely illegal and without jurisdiction of the Tahsildar.

11. From the aforesaid provisions, it is clear that there is no applicability of
Section 185 of the Code, 1959, in the present case and as per Section 190, there
cannot be any declaration of Bhumiswami in favour of late Siyarani. Accordingly,
allowing the application for mutation making declaration of Bhumiswami as per
Section 190 of the Code, 1959, is not sustainable and it was clear that the Tahsildar
exceeded its jurisdiction while making such declaration.

12. Learned counsel for the respondents has also contended that Section 169
(i1)(b) of Code, 1959, makes Siyarani entitled to get the status of Bhumiswami and
as such, the application filed by her under Sections 109 and 110 of the Code, 1959,
has rightly been allowed by the Tahsildar. But, I am not convinced with the said
contention of learned counsel for the respondents for the reason that none of the
revenue authorities has considered that aspect as to whether Siyarani acquired the
status of Bhumiswami in pursuance to the provisions of Section 169(ii)(b),
therefore, at this stage, when the correctness of the order of revenue authority is to
be tested, the same cannot be tested on the basis of facts which were not
considered by the authorities as not placed before them, therefore, said contention
ofthe respondents is without any foundation and is hereby rejected.

13.  Learned counsel for the respondents has relied upon the decision of
Pooran Singh (supra), but, in view of the discussion made hereinabove, that
judgment has no applicability in the present case for the reason that respondent-
Siyarani has not claimed herself to be a Bhumiswami by virtue of the said
provisions of Section 169 of the Code, 1959, but has claimed herself to be a
Bhumiswami by virtue of provisions of Section 190 of the Code, 1959 and the
same have been considered and benefit of the said provisions has been granted by
the revenue authorities treating respondent-Siyarani as Bhumiswami as the said
right has been conferred to her by virtue of Section 190 of the Code, 1959. The
learned counsel for the respondents has also placed reliance upon a decision
reported in 2009(9) J.T. 591, but I do not find any judgment and that citation
appears to be incorrect.

14. In view of the aforesaid, so far as question No.l which emerged for
adjudication, I have no hesitation to say that the order passed by the Tahsildar is
without jurisdiction.
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15. So far as question No.2 whether the appeal preferred before the Sub
Divisional Officer, was well within time or not, is concerned, apparently, the
appeal was preferred before the Sub Divisional Officer on 26.08.2010 that too
after 17 years challenging the order dated 20.05.1993, but as per the petitioner that
order was passed by the Tahsildar without giving any notice to him, who was the
affected person as his name was recorded in the revenue record as the owner of the

property.

16.  From the record available, it reflects that the Tahsildar got served the
notice upon the petitioner through Tahsilar (sic : Tahsildar), Sehora, but it is not
mentioned as to why the said mode of service of notice was adopted by Tahsildar
Rahli. The Additional Commissioner although in its order, has observed that the
residence of the petitioner was at Majholi and it is also observed by the Additional
Commissioner that the said notice did not contain any dispatch number. The
Additional Commissioner has further observed that the petitioner has assailed the
order of Tahsildar on the ground of jurisdiction. The Sub Divisional Officer
instead of deciding the appeal on limitation, should have decided the same on
merit. The Additional Commissioner has rightly observed that the name of
Siyarani was never recorded in any of the revenue record as an occupancy tenant
(marusi krishak) and, therefore, treating her to be Bhumiswami as per Section 190
of the Code, 1959, was without jurisdiction and, therefore, the said order can be
challenged at any point of time and there is no limitation prescribed for
challenging the order which is without jurisdiction. The Additional Commissioner
has rightly held that the appeal preferred by the petitioner was within time.
However, the Board of Revenue in a revision preferred before it, has not given any
specific reason as to why the order passed by the Additional Commissioner was
not proper, but only on the ground that the Sub Divisional Officer dismissed the
appeal on limitation as the same was not filed within time and was also not
supported with an application of Section 5 of the Limitation Act, the order passed
by the Board of Revenue, therefore, cannot be said to be areasoned one.

17. The learned counsel for the petitioner has placed reliance in the case of
Mohammad Khan (supra), in which, the High Court has held that in absence of
any pleading that the applicant was tenant or sub-tenant immediately before
coming into force of the Madhya Pradesh Land Revenue Code, she cannot be
treated to be an occupancy tenant and Bhumiswami thereafter. It is further
observed by the High Court that merely because long possession over the said
land that too of 60 years would not automatically make her Bhumiswami on
coming into force of the Madhya Pradesh Land Revenue Code. It is also observed
by the Court that in absence of any pleading about adverse possession over the
land, no declaration of Bhumiswami can be made considering the long possession
over the said land. Here in this case, almost similar facts are involved as
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respondent-late Siyarani has not pleaded that she was in possession of the land
prior to coming into force of the Code, 1954, but on the contrary, she has
submitted that since 73-74 for continuous period of 20 years she was in possession
of the land. She has also not claimed adverse possession and no pleading in her
application was made, therefore, the Tahsildar has rightly conferred the
Bhumiswami right to her as per Section 190 of the Code, 1959, the order passed by
the Tahsildar was, therefore, without jurisdiction. It is also settled principle of law
that the order without jurisdiction can be assailed at any point of time. The said
order can be considered to be a nullity and that its invalidity could be set-up
whenever and wherever it is sought to be enforced or relied upon, even at the stage
of'execution and even in collateral proceedings and further a defect of jurisdiction
whether it is pecuniary or territorial or whether it is in respect of the subject-matter
of the action, strikes at the very authority of the court to pass any decree, and such
adefect cannot be cured even by consent of parties.

18.  Further, the view which has been taken by Supreme Court in case of Kiran
Singh and others v. Chaman Paswan and others reported in AIR 1954 SC 340, is
being followed continuously. The same is as under:-

"6. The answer to these contentions must depend on what the position in
law is when a Court entertain a suit or an appeal over which it has no
jurisdiction and what the effect of Section 11 of the Suit Valuation Act is
on that position. It is a fundamental principle well-established that a
decree passed by a Court without jurisdiction is a nullity and that its
invalidity could be set up whenever and wherever it is sought to be
enforced or relied upon, even at the stage of execution and even in
collateral proceedings. A defect of jurisdiction, whether it is pecuniary
or territorial or whether, it is in respect of the subject-matter of the
action, strikes at the very authority of the Court to pose any decree, and
such a defect cannot be cured even by consent of parties. If the question
now under consideration fell to be determined only on the application of
general principles governing the matter, there can be no doubt that the
District, Court of Monghyr was coram non judice, and that its judgment
and decree would be nullities. The question is what is the effect of
Section 11 of the Suits Valuation Act on this position."

19. The same view has been taken by the Supreme Court in case of Gaon
Sabha and Another Vs. Nathi and others reported in (2004) 12 SCC 568. The
Supreme Court in case of Balvant N. Viswamitra and others Vs. Yadav Sadashiv
Mule (dead) through LRS. and others, reported in (2004) 8 SCC 706, has further
reiterated the same analogy and observed as under:-

............ Where a court lacks inherent jurisdiction in passing a decree or
making an order, a decree or order passed by such court would be
without jurisdiction, non est and void ab initio. A defect of jurisdiction of
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the court goes to the root of the matter and strikes at the very authority of
the court to pass a decree or make an order. Such defect has always been
treated as basic and fundamental and a decree or order passed by a court
or an authority having no jurisdiction is a nullity. Validity of such decree
or order can be challenged at any stage, even in execution or collateral
proceedings........

20.  Accordingly, I am also of the opinion that the Sub Divisional Officer has
committed wrong by dismissing the appeal on the point of limitation without
considering the fact and also without examining the fact that the order passed by
the Tahsildar is without jurisdiction and can be assailed at any point of time. The
Board of Revenue again ignored that aspect and affirmed the order of the Sub
Divisional Officer.

21. This petition is under Article 227 of the Constitution of India. The object
of superintendence under Article 227, both administrative and judicial, is to
maintain efficiency, smooth and orderly functioning of the entire machinery of
justice in such a way as it does not bring it into any disrepute. The power of
interference under Article 227 is to be kept to the minimum to ensure that the
wheel of justice does not come to a halt and fountain of justice remains pure and
unpolluted in order to maintain public confidence in the functioning of the
tribunals and courts subordinate to the High Court. Thus, in view of the above, as
already held that the order passed by the Tahsildar was without jurisdiction,
therefore, the same can be assailed at any time and the Sub Divisional Officer
instead of deciding the appeal on technical ground of limitation should have
decided the appeal on merits, but this Court has examined the order of Tahsildar in
all angles and observed that the Tahsildar has exceeded its jurisdiction granting
status of Bhumiswami to the respondent-Siyarani which was not proper and,
therefore, remitting the matter to the Sub Divisional Officer for deciding the
appeal on merits would be a futile exercise. Accordingly, to maintain justice and
exercising the power of superintendence under Article 227 of the Constitution of
India, the order of Tahsildar is, therefore, set aside. The application submitted by
respondent-Siyarani under Sections 109 and 110 read with Section 190 of the
Code, 1959 is also hereby rejected.

22.  Accordingly, the petition filed by the petitioner is allowed. The revenue
authority is directed to restore the earlier position and record the name of the
petitioner in the revenue record as the owner of the property.

Petition allowed
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I.L.R. [2020] M.P. 1157 (DB)
WRIT PETITION
Before Mr. Justice Sanjay Yadav & Mr. Justice Atul Sreedharan
W.P. No. 19792/2019 (Jabalpur) decided on 8 May, 2020

RAVISHANKAR SINGH ...Petitioner
Vs.
MPPKVVCL & ors. ...Respondents

A. Prevention of Corruption Act (49 of 1988), Sections 7, 13(1)(d),
13(2) & 19 — Removal from Service — Competent Authority — Held — Prima
facie it is established that by way of delegation, Sanctioning Authority was
vested with power of removing petitioner from his service, thus he was the
competent authority — Petition dismissed. (Paras 34)

®. YCTFIR A1T1vT IS (1988 T 49), €TR1Y 7, 13(1)(d), 13(2) @
19 — "ar | g<rT ST — Werd yifger — afieEiRa — vem gsear I8
wfid 2 6 yamaoq & aegs @ w5 yier) &1, ardl &) Saa) dar @
gelH @) wfdd Fifga &1 8 of, a1a: 98 ward it o — arfast @ilke |

B. Prevention of Corruption Act (49 of 1988), Sections 7, 13(1)(d),
13(2) & 19 and Criminal Procedure Code, 1973 (2 of 1974), Section 311 —
Sanctioning Authority — Examination of — Stage of Trial — Enumerating the
benefits, it is held/directed that with prospective effect, while trying a
case under Act of 1988, Trial Court shall examine the sanctioning authority
exercising powers u/S 311 Cr.P.C. before framing charge, even if it is not
challenged by accused because validity of sanction order can go to the root of

case and can render the very act of taking cognizance itself void ab initio.
(Para 33)

. TN [Aq1vT SIferfA37 (1988 &7 49), &IRTV 7, 13(1)@d), 13(2) 7
19 U9 QUs HiHAT Gledl, 1973 (1974 &7 2). &RT 311 — Tl YIEBRT — &1
g¥IeToT — [AFIROT BT gHH — ATl Bl YT Hd 3¢ I8 AffeiRa /R
far & wfesrae ywmE 4, 1988 & AW & siaifad t& YT &1
faaror evd w99 faarRvT |mTeE, RIY faRfad &9 @ gd, g1 311 U9,
@ Jafa fdaal &1 gaT Hd Y, Fod) UG &1 udeqer e, w8 9
IAFRIEd g1 g 9 & 718 81, |1 TS o) sy &1 fatrm=aar yaxv1 & o
T ST bl & TAT G o S G Bl 81 37U 3T H ARA A I 41 Ahell
2|

C. Prevention of Corruption Act (49 of 1988), Section 19 and
Criminal Procedure Code, 1973 (2 0of 1974), Section 311 & 319 — Examination
of Sanctioning Authority — Held — Section 311 Cr.P.C. empowers trial Court
to examine sanctioning authority as a witness at pre-charge stage itself and
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record his statement and also subject to cross-examination if needed, to
ascertain whether he was competent to grant sanction and the sanction was
granted with due application of mind to the record of the case. (Para31)

TT. YCTIIR [qRvT 195 (1988 BT 49), €IRT 19 ¥ GU€ HiHAT
aledl, 1973 (1974 @®T 2), &RT 311 d 319 — #Ho¥l YIfABIe &1 uvleror —
AR — aRT 311 S 9.4, faERYT T 1 ff9RT-—qd & 969 ) @
AR YIS & v Aiefl @ wu # 10891 H 9D B fifeaRad o3 @ik
e @ gfaudieror, afe snawas 8, o3 & oy avead sl 2, g8 ghikaa
B3 Bg [ T 98 A U B o fIY G&rd &A1 971 USRI & A 8
ARASS & GRId, YANRT & A1 JoR] YT 3 T3 off |

D. Prevention of Corruption Act (49 of 1988), Sections 7, 13(1)(d),
13(2) & 19—Sanction Order— Validity — Held — If trial Court finds the sanction
order to be defective, it shall discharge the accused and return the charge-
sheet to prosecution which shall be at liberty to file charge-sheet once again
after seeking a fresh sanction u/S 19 of the Act. (Para 33)

2 gICTFIN [a1voT S99 (1988 &7 49), &TIRTV 7, 13(1)@d), 13(2) T
19 — #o¥l J1_er — fafgrmr=ar — sififaiRa — afe faaror <marer 8
MY Pl IISYFd UTAT 2, 98 AMGad B JIRIW[ad SR qAT ARSI B
IARIY gF dler QI fod JftRm &) arT 19 & siavfa 7=l 49 ared &
I U IR Y ARIY 95 Y& HIA DI wqaAdr sl |

E. Criminal Procedure Code, 1973 (2 0f 1974), Section 311 & 319 —
Stage of Trial — Term “inquiry” — Held — Apex Court concluded that legislative
intent of the term “inquiry” used in Section 311 is identical to the use of term
“inquiry” in Section 319 — As per Section 319, term “inquiry” relates to a
stage preceding the framing of charge and is an inquisitorial proceeding —
Powers u/S 319 cannot be whittled down to mean that same can only be used

in the course of trial and not at the stage of an inquiry which precedes the
trial. (Para28 & 29)

g QUS UIHAT Wledl, 1973 (1974 &7 2), €T 311 4 319 — [AGIRT BT
gHd — ¥sq “wirg’’ — AffeiRa — waf=a =marey 3 frsefia fear fe g
311 9 Y ek SNid” S fAErfl e, ORT 319 § yYad e WA’ b
G 2 — HRT 319 & IJAR, ek "94”, IRV faxfaa s qdar yHa 4
9T 2 3t willevnare sriaE @ — aRT 319 @ siava wfaadl &1 I8
e A @ forg &9 Y foar &1 "adr f& S8 w9 faarRe & IR 8 yair
foar < wdar @ R 7 & v o & sy ) o1 faarer & qd idi 2

E Criminal Trial — “Facts in Issue” & “Relevant Facts” —
Discussed & Explained. (Para 25)
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7. q1foe® fagrevr — “faarerd @ q “guia aeg” — fadfaa vd
e fod 1 |

Cases referred:

(2015) 16 SCC 163, (2016) SCC Online Del 214, (2005) 8 SCC 130, 1991
Cri.L.J. 1964, (2015) 14 SCC 186, AIR 1957 SC 494 : 1957 Cri LI 597, (1979) 2
SCC 179, (2008) 10 SCC 109, (2014) 3 SCC 92.

Vijay Raghav Singh and Ajay Kumar Nanda, for the petitioner.
Anoop Nair, for the respondent Nos. 1 to 3.
Richard Rahul Rajoor, for the respondent No. 4.

ORDER

The Order of  the Court was passed by :
ATUL SREEDHARAN, J. :-The present petition has been filed, invoking the
plenary powers of this Court under Article 226 of the Constitution, inter-alia
praying for the quash of order granting sanction for prosecution dated 07/02/2019
(Annexure P/13) and 29/05/2019 (Annexure P/14).

2. The Petitioner was appointed on 09/09/2013 as an Assistant Engineer
(Electrical-Contract) in the Madhya Pradesh Poorvi Kshetra Vidyut Vitaran
Company Limited (MPPKVVCL) (hereinafter referred to as "the Company") on
contractual basis. The said order of appointment is Annexure P/1 at page 27 of the
petition. The Petitioner is at S. No. 14. The said order also deputed the Petitioner
along with others for institutional training from 09/09/2013 to 23/09/2013.
Clause 3 of the order fixes the contract period of the Petitioner for a term of two
years from 09/09/2013, subject to successful completion of one month's training.
It also provided that if the appointee does not complete the training successfully,
his/her contract shall be terminated immediately. Clause 4 mentions that the
engagement was on a contractual basis as per terms & conditions published for the
purpose, and the agreement executed between them. It also provided that these
appointees shall be discontinued with effect from the afternoon of 08/09/15.

3. Annexure P/2, at page No.29, is an order dated 25/09/13 by which the
candidates were deputed for field training for fifteen days at such places noted
against their names, on the same terms & conditions as stipulated in the order of
their appointment dated 09/09/13. The Petitioner is at S.No. 4 and was posted to
(O&M) Circle Chhindwara. Annexure P/3 at page 30 of the petition is an order
dated 01/10/16 passed by the Respondents, by which new contract was executed
with the Petitioner and others similarly situated, extending their contract from
03/10/16, which would stand terminated on its own, after the lapse of three years.

4. The Petitioner was caught red-handed accepting a bribe of Rs. 15,000/-
(Rupees Fifteen Thousand Only) resulting in Crime No. 109/2018 being
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registered against him on 17/05/18, at Police Station Special Police Establishment,
Bhopal, for offences punishable under sections 7, 13(I)(d) and 13(2) of the
Prevention of Corruption Act, 1988 (hereinafter referred to as "the PC Act"). The
charge-sheet against him was submitted before the Court of the Ld. Special Judge,
Chhindwara, on 03/07/19. In the entire petition, there is no mention of cognizance
having been taken by the Ld. Trial Court of the offences charged against the
Petitioner. The sanction order has admittedly been issued by the Chief Engineer of
the Company at Jabalpur. In paragraph No.4 of the sanction order, the authority
has held that it is the Chief Engineer who is the appropriate authority to grant
sanction under section 19 of the PC Act. Both the impugned orders are identical.

5. The Petitioner has contended that as Mr. Prakash Dubey, the officer who
had granted sanction as per section 19 of the PC Act, was only holding the post of
Chief Engineer in current charge and so, could not exercise disciplinary authority
over the Petitioner, as he was not empowered to remove the Petitioner from his
post.

6. The Respondents in their reply have held that though Mr. Prakash Dubey
was posted on current charge, he was given the complete powers of the Chief
Engineer of the Company as per delegation of powers, which according to the
Respondents is evident from Annexure P/9 at page number 184 of'the petition.

7. Ld. Counsel for the Respondents has drawn our attention to the reply filed
by them according to which, full power of appointment on posts up to the rank of
Assistant Engineer on contract basis has been given by the resolution of the Board
of Directors of the Company dated 24/01/13, to the Managing Director of the
Company.

8. Atpage No. 184, is the order dated 7.1.2019 issued by the DGM (Admn.)
ofthe Company, which reads as follows:

'Shri Prakash Dubey, G.M./R.R.C. Corporate Office, Jabalpur,
is hereby transferred and posted as Additional Chief Engineer
(JR), Jabalpur, on current charge basis with full powers of Chief

Engineer of the Company as per DOP issued vide letter
No.AS/PK/Ado/9838, dated 24.1.20133.

The current charge is being given as per administrative
convenience without prejudice to seniority and will not attract
any financial bearing."”

9. The said order reveals that though he was given current charge, it was
accompanied by full powers of the Chief Engineer. Thereafter, Ld. Counsel for
the Respondents has drawn our attention to the delegation of authority. Even
otherwise, Ld. Counsel for the Respondents has stated that the contract period of
the Petitioner came to an end on 02/10 /19 and therefore, the Petitioner is no
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longer in service of the Respondent organization. Neither the Petitioner nor the
Respondents have stated if the Ld. Trial Court has taken cognizance of the offence
against the Petitioner based on the impugned sanction order and if so, on what
date?

10.  Heard the Ld. Counsel for the parties and perused the documents filed
along with the pleadings. The crux of the Petitioner's case is that the sanction order
is non-est and void ab initio on account of the same having been passed by a
person who was not authorised to pass the order of sanction, as the Petitioner
could not have been removed from service by the authority that had passed the
sanction order. To buttress his contention, the Petitioner has placed before us the
judgment passed by the Hon'ble High Court of Delhi in G. S. Matharaoo v. CBI
[Crl. M.C. No. 2695/2010 and Crl. M.A. No. 13999/2010 (stay)], wherein the
High Court of Delhi held, that it was no longer res integra that, a defective
sanction order, on account of the incompetence of the sanctioning authority, goes
to the root of the case and in such a situation, the High Court, in exercise of its
powers under section 482 Cr.P.C or Article 227 of the Constitution, is bound to
examine and decide the same. However, in that case, the Ld. Single Judge of the
High Court of Delhi held that there are no disputed questions of fact for which
evidence was required to be adduced.

11. Ld. Counsel for the Petitioner has also drawn our attention to another
judgment, yet again of the High Court of Delhi, passed in Crl.M.C.3137/2017
(Sandeep Silas v. CBI and others). The same issue once again cropped up before
the Ld. Single Judge of the Hon'ble High Court of Delhi. The Counsel for the CBI
in that case, had referred to a judgment of the Supreme Court passed in Director,
Central Bureau of Investigation and another v. Ashok Kumar Aswal and another
(2015) 16 SCC 163, where a two-judge Bench of the Supreme Court, in paragraph
No. 15 held, that time and again the Supreme Court has held that the validity of a
sanction order has to be tested on the touchstone of prejudice caused to the
accused, which is essentially a question of fact and therefore, should be
determined in the course of the trial and not by the High Court in exercise of
jurisdiction, either under section 482 Cr.P.C or under Articles 226/227 of the
Constitution. The Ld. Single Judge of the High Court of Delhi, however, relied
upon another judgment of the High Court of Delhi in Ashok Kumar Aggarwal v.
CBI and others (2016) SCC Online Del 214, where the High Court, while dealing
with the issue of the validity of a sanction order at the pre-evidence stage, rejected
the contention of the Respondents therein that aforesaid issue can only be
determined after evidence is adduced at trial. Likewise, in G. S. Matharaoo v. CBI,
cited hereinabove, the High Court of Delhi High Court had taken note of the
judgments passed by the Supreme Court in State of Goa v. Babu Thomas (2005) 8
SCC 130 and Virender Pratap Singh v. State of U.P,, 1991 Cri.L.J. 1964 to hold
that the High Court, in exercise of its jurisdiction under Article 227 of the
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Constitution and section 482 Cr.P.C, will quash the order of cognizance as the
same is void ab initio. It is pertaining to mention here that none of these
judgements examined whether, the Sanctioning Authority could be examined as a
witness u/s. 311 CRPC at the pre-charge stage.

12. The dilemma with regard to the scope of adjudicating upon the validity of
the sanction order by the High Court in exercise of'its plenary powers under S. 482
Cr.P.C or Article 226 of the Constitution, especially where the State has strongly
disputed the stand of the Petitioner that the sanction order has been passed by an
authority not empowered to remove the Petitioner from service, compels us to
examine if it is permissible, under the existing law, to record the evidence of the
Sanctioning Authority before framing of charges.

13. The question whether sanction has been granted by the appropriate
authority u/s. 19 of the PC Act or whether, there were any defects in the sanction
order that could render it a nullity, has presented itself before the Courts earlier
also. The same is no longer res integra, in view of the Supreme Court's decision in
Nanjappa's case, that a defect in the sanction order can be appreciated and acted
upon by the Trial Court at any stage and that the bar of section 19(3) of the PC Act
was only applicable on the Appellate or Revisional Court, which could not set
aside a conviction, only on the ground of defective sanction, unless it arrived at
the finding that there occasioned a failure of justice, or that the same, prejudiced
the case of the accused. In Nanjappa's case, the Appellant before the Supreme
Court, was a bill collector with the Gram Panchayat. The allegation against him
was that he demanded rupees five hundred to issue a copy of the Panchayat
resolution, by which it was decided to convert the road in front of the
complainant's house into sites for allotment to third parties. The Appellant was
caught taking bribe and tried. The Trial Court acquitted the Appellant only on the
ground that sanction was not taken from the competent authority. Inter alia, the
Trial Court also recorded a finding questioning the credibility of the demand for
bribe. On appeal by the State of Karnataka to the High Court, the High Court
found that the validity of sanction was not questioned at the appropriate stage and
so, the Appellant was not entitled to raise the same at the conclusion of the trial.
Thus, the High Court reversed the finding of acquittal recorded by the Trial Court
and convicted Nanjappa under section 7 and 13 r/w section 13(2) of the PC Act
and sentenced him to undergo a sentence of six months for the offence u/s. 7 and
one year for the offence u/s. 13 of the PC Act.

14. On appeal to the Supreme Court by Nanjappa, the State argued that the
validity of the sanction order had to be raised at the earliest point of time and not at
the fag end of the trial. The Supreme Court held '"The legal position regarding
the importance of sanction under Section 19 of the Prevention of Corruption
Act is thus much too clear to admit equivocation. The statute forbids taking
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of cognizance by the court against a public servant except with the previous
sanction of an authority competent to grant such sanction in terms of clauses
(a), (b) and (c) to Section 19(1). The question regarding validity of such
sanction can be raised at any stage of the proceedings. The competence of the
court trying the accused so much depends upon the existence of a valid
sanction. In case the sanction is found to be invalid the court can discharge
the accused relegating the parties to a stage where the competent authority
may grant a fresh sanction for the prosecution in accordance with law. If the
trial court proceeds, despite the invalidity attached to the sanction order, the
same shall be deemed to be non-est in the eyes of law and shall not forbid a
second trial for the same offences, upon grant of a valid sanction for such
prosecution"'.

15.  Asregards the argument put forth by the State of Karnataka that in view of
section 19(3) of the PC Act, the plea of defective sanction has to be taken at the
earliest point of time and the same cannot be taken by the accused, or looked into
by the Trial Court at the fag end of the trial more so, when there was no
miscarriage of justice. The Supreme Court held "A careful reading of sub-
section (3) to Section 19 would show that the same interdicts reversal or
alteration of any finding, sentence or order passed by a Special Judge, on the
ground that the sanction order suffers from an error, omission or
irregularity, unless of course the court before whom such finding, sentence or
order is challenged in appeal or revision is of the opinion that a failure of
justice has occurred by reason of such error, omission or irregularity. Sub-
section (3), in other words, simply forbids interference with an order passed
by the Special Judge in appeal, confirmation or revisional proceedings on the
ground that the sanction is bad save and except, in cases where the appellate
or revisional court finds that failure of justice has occurred by such invalidity.
What is noteworthy is that sub-section (3) has no application to proceedings
before the Special Judge, who is free to pass an order discharging the accused,
if he is of the opinion that a valid order sanctioning prosecution of the
accused had not been produced as required under Section 19(1)"’. Thereafter,
the Supreme Court goes on to hold that the Trial Court had fallen in error in
acquitting the Appellant on arriving at the finding that the sanction was defective
and instead held in the following words that ""In the case at hand, the Special
Court not only entertained the contention urged on behalf of the accused
about the invalidity of the order of sanction but found that the authority
issuing the said order was incompetent to grant sanction. The trial court held
that the authority who had issued the sanction was not competent to do so, a
fact which has not been disputed before the High Court or before us. The only

' Nanjappa Vs. State of Karnataka - (2015) 14 SCC 186, Paragraph 22
? Nanjappa Vs. State of Karnataka - (2015) 14 SCC 186, Paragraph 23.2
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error which the trial court, in our opinion, committed was that, having held
the sanction to be invalid, it should have discharged the accused rather than
recording an order of acquittal on the merit of the case. As observed by this
Court in Baij Nath Prasad Tripathi case |Baij Nath Prasad Tripathi v. State of
Bhopal, AIR 1957 SC 494 : 1957 Cri LJ 597] , the absence of a sanction order
implied that the court was not competent to take cognizance or try the
accused. Resultantly, the trial by an incompetent court was bound to be
invalid and non-estin law"”’

16. After taking cognizance, the earliest point of time where the Trial Court
can examine the validity of an order of sanction u/s. 19 of the PC Act, is at the stage
of framing charges. At this stage, the Trial Court can discharge the accused if it
finds that cognizance has been taken based on an invalid sanction and return the
charge sheet to the investigating agency. It is trite law that a discharge does not
clothe the accused with the protection of autrefois acquit u/s. 300 Cr.P.C. Thus,
the investigating agency can file the charge sheet again with a fresh order of
sanction, if need be. However, if the Trial Court frames charges and proceeds to
the stage of evidence and, upon examination of the sanctioning authority, material
comes out that he was not the authority vested with power to issue the order of
sanction then, in such a situation, there is no provision in the CRPC that would
enable the Trial Court to truncate further proceedings. The Trial Court would
necessarily have to go through the process of trial by recording the entire gamut of
prosecution evidence before it and then pass its final orders which, must be one of
discharge and not acquittal, as held by the Supreme Court in Nanjappa supra and,
the investigating authority can thereafter seek a fresh sanction to prosecute the
accused and put him to trial once again.

17. Experience reveals that offences under the PC Act can be long drawn and
may even stretch over a decade before conclusion. If the prosecution can seek a
fresh sanction and put the accused to trial again, after the accused is discharged at
the end of the trial stretching over a decade, several question are raised with regard
to the loss of precious time of the Trial Court, the hardship placed upon the
witnesses who would have to be called and examined all over again, the violation
of the right to speedy trial of the accused and lastly, the financial loss caused to the
State in conducting the trial all over again.

18. The trial of a criminal case in India is Accusatorial /Adversarial in
procedure. The prosecution presses the charge against the accused and must prove
the guilt of the accused beyond reasonable doubt, and the accused defends his
innocence (where the burden of proof has been shifted upon the accused). In all
this, the Trial Court plays the role of an impartial arbiter without any involvement
on behalf of prosecution or the defence. This aloofness of the Trial Court, has been

* Nanjappa Vs. State of Karnataka - (2015) 14 SCC 186, Paragraph 24
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qualified by various judgements of the Supreme Court that it does not mean that
the Trial Court act like an unconcerned observer and instead, participate in the
trial process to ensure that the cause of justice is served without stepping into the
shoes of either the prosecution or the defence. Thus, the Trial Court should
participate without being partisan, in the trial process.

19. Once the charge has been framed, as a rule, the Trial Court cannot
discharge an accused. Instead, it must necessarily record an acquittal or a
conviction. A three judge bench of the Supreme Court in Ratilal Bhanji Mithani's
case held that a trial in a criminal case, commences after the framing of charges
and held "Once a charge is framed, the Magistrate has no power under
Section 227 or any other provision of the Code to cancel the charge, and
reverse the proceedings to the stage of Section 253 and discharge the accused.
The trial in a warrant case starts with the framing of charge; prior to it, the
proceedings are only an inquiry. After the framing of the charge if the
accused pleads not guilty, the Magistrate is required to proceed with the trial
in the manner provided in Sections 254 to 258 to a logical end. Once a charge
is framed in a warrant case, instituted either on complaint or a police report,
the Magistrate has no power under the Code to discharge the accused, and
thereafter, he can either acquit or convict the accused unless he decides to
proceed under Section 349 and 562 of the Code of 1898 (which correspond to
Sections 325 and 360 of the Code of 1973).' The Supreme Court unequivocally
laid down that (a) Once charge if framed, the Magistrate/Court has no power to
discharge the accused, (b) the trial in a warrant case commences with the framing
of charge and the proceedings prior to that are only an enquiry and (c) after
charges are framed, the Magistrate can only acquit or convict the accused. The
proposition of law that after the framing of charge, the Magistrate has no power to
discharge the accused and that he must either acquit or convict accused, has been
followed by the Supreme Court in Bharat Parikh Vs. Central Bureau of
Investigation’.

20.  Atfirstblush, the judgement of the two-judge bench of the Supreme Court
in Nanjappa's case appears to conflict with the judgement of the Supreme Court,
passed by the three-judge bench in Ratilal Bhanji Mithani's case. However, the
three-judge bench in Ratilal Bhanji Mithani's case had examined the power of the
Magistrate to discharge an accused after charges had been framed. The three-
judge bench never examined the effect of framing charges where the cognizance
taken itself was defective in law on account of a statutory prerequisite which was
not satisfied. In Nanjappa's case, though the two-judge bench had not referred to
the judgement of the three-judge bench in Ratilal Bhanji Mithani's case, there is
no conflict between the two judgements. The decision of the three-judge bench in

‘ Ratilal Bhanji Mithani Vs. State of Maharashtra & Ors. - (1979) 2 SCC 179 - Paragraph 28
*(2008) 10 SCC 109
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Nanjappa's case examined whether, the trial court had the power to discharge an
accused after the entire trial was concluded on account of the sanction under
section 19 of the PC Act, being defective. In Nanjappa's case, the Supreme Court
held that the very cognizance taken by the learned trial court was defective and
non-est which rendered the entire trial void ab initio. Thus, there is no conflict
between the two judgements of the Supreme Court, both having been passed in
appreciation of different circumstances.

21. In Hardeep Singh Vs. State of Punjab and others, a reference was made to
a Constitution bench of the Supreme Court which framed five queries to be
answered by it. Primarily, the Supreme Court was concerned with the stage at
which the power under section 319 CRPC could be invoked and secondly, the
material on the basis on which such power could be invoked and thirdly, the
manner in which such power could be exercised. The Supreme Court held that
"The stage of inquiry commences, in so far as the courtis concerned, with the
filing of the chargesheet and the consideration of the material collected by
the prosecution, that is mentioned in the chargesheet for the purpose of
trying the accused. This has to be understood in terms of section 2(g) CRPC,
which defines an inquiry as follows: 2 (g) inquiry means every inquiry, other
than a trial, conducted under this code by a Magistrate or court"’. The
Supreme Court further held "trial is distinct from an inquiry and must
necessarily succeed it. The purpose of the trial is to fasten the responsibility
upon a person based on facts presented and evidence led in this behalf. In
Moly v. State of Kerala, this court observed that though the word "trial" is not
defined in the code, it is clearly distinguishable from enquiry. Inquiry must
always be a forerunner to the trial".” Thereafter, the bench examines several
case laws and holds "In view of the above, the law can be summarised to the
effect that as "'trial" means determination of issues at judging the guilt or the
innocence of a person, the person has to be aware of what is the case against
him and it is only at the stage of framing of the charges that the court informs
him of the same, the "trial" commences only on charges being framed. Thus,
we do not approve the view taken by the courts that in a criminal case, trial
commences on cognizance being taken'’. The bench goes on to hold that an
inquiry envisaged U/S 319 CRPC is a procedure adopted by the court after the
chargesheet is filed, in the following words "Section 2(g) CRPC and the case
laws referred to above, therefore, clearly envisage inquiry before the actual
commencement of the trial, and is an act conducted under CRPC by the
Magistrate or the court. The word "inquiry" is, therefore, not any inquiry
relating to the investigation of the case by the investigating agency but is an
inquiry after the case is brought to the notice of the court on the filing of the

° Hardeep Singh Vs. State of Punjab and Others - (2014) 3 SCC 92 - Paragraph 27
” Hardeep Singh Vs. State of Punjab and Others - (2014) 3 SCC 92 - Paragraph 29
*Hardeep Singh Vs. State of Punjab and Others - (2014) 3 SCC 92 - Paragraph 38




L.L.R.[2020]M.P. Ravi Shankar Singh Vs. MPPKVVCL (DB) 1167

charge-sheet. The court can thereafter proceed to make inquiries and it is for
this reason that an inquiry has been given to mean something other than the
actual trial"’. The Constitution bench, inter-alia holds that the power U/S 319
CRPC can be exercised by the trial court even at the stage of an inquiry, which
precedes a trial. Where the Trial Court is satisfied, that on the basis of the material
gathered in the course of the investigation, a person who ought to have been
arraigned as an accused and sent up for trial, has erroneously or deliberately been
left out from the chargesheet, and also, where it appears to the trial court that a
person, who was never arraigned as an accused, nor mentioned in the FIR, but
who, after the conclusion of investigation, appears to be Particeps Criminis, can
also be arraigned as an accused at the stage of the inquiry itself, as envisaged U/S
319 CRPC.

22.  Under the circumstances, we thought it necessary to examine the Code of
Criminal Procedure, 1973, to ascertain if the trial court can examine the sanctioning
authority as a witness before the framing of charge? If the code permits such a
procedure, valuable time and resources of the court would be saved. On the other
hand, the right to a speedy trial of the accused would also be protected. If the
CRPC does not proscribe the examination of the sanctioning authority before
framing of charge, the trial court, can discharge the accused where it arrives at a
finding that the order of sanction is bad in law either on account of the same
having been passed by an authority who was incompetent or, on account of non-
application of mind on the part of the sanctioning authority. In such a situation, the
trial court can return the chargesheet to the police or the investigating authority
who, then may seek a fresh sanction from the competent authority and file the
chargesheet afresh before the learned trial court. This would ensure that the
accused does not get the benefit of escaping a second chance at assessing his guilt,
only on the ground of a delayed trial, as has been seen in Nanjappa's case.

23. Section 311 Cr.P.C. falls under Chapter XXIV (General Provisions as To
Enquiries and Trials). The said section is being extracted herein for the sake of
convenience:

'311. Power to summon material witness, or examine person

present.- Any Court may, at any stage of gnu inquiry, trial or
other proceeding under this Code, summon_any person as a
witness, or examine any person_in_attendance, though not
summoned as a witness, or recall and re-examine any person
already examined, and the Court shall summon and examine or
recall and re-examine any such person if his evidence appears
to it to be essential to the just decision of the case.”

’ Hardeep Singh Vs. State of Punjab and Others - (2014) 3 SCC 92 - Paragraph 39
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Though the provision is usually used in the course of a trial to re-examine
awitness or to call a witness who has never been called before, the first part of this
provision is extremely significant as it reads that "any court may, at any stage of
any inquiry, trial or other proceeding under this Code, summon any person as a
witness......... ". There are two parts to section 311 Cr.P.C. The first part, which is
discretionary, and the second part, which is mandatory. Where the trial court
arrives at the conclusion that the evidence of a person appears to be essential to the
just decision of the case, the trial court must examine, recall and re-examine such
a witness. The first part that grants the Court discretion is extremely wide. It is not
merely a power that can be exercised only during the course of trial, viz., after the
framing of charge and commencement of evidence, but can be exercised by the
Court even at the stage of "inquiry" or "other proceedings" under the CRPC.

24, Section 2(g) of the CRPC defines "inquiry" as follows:

"inquiry"means every inquiry, other than a trial, conducted
under this Code by a Magistrate or Court.

From the definition, it is clear that inquiry is that part of the proceeding
before a trial court, which is other than a trial, which is conducted by a Magistrate
or a court. Thus, the Cr.P.C. vests the trial court with inquisitorial powers also,
though the trial which commences after the framing of charge, is adversarial.
Under the circumstances, the legislative intent in 311 Cr.P.C. is to empower the
trial court to deal with a situation that arises from a case like the one at hand. The
stage between the taking of cognizance and the framing of charge is an
inquisitorial stage before the trial court. Therefore, can it be laid down as a
proposition of law that section 311 CRPC enables Trial Court to examine the
sanctioning authority before framing the charge?

25. The testimony of the Sanctioning Authority has no relevance to an
Adjudicative Fact. ""An adjudicative fact is a fact which is either a fact in
issue or is relevant to a fact in issue.....In the case of adjudicative facts, the
doctrine of judicial notice has restricted scope, for in the common law system
the facts are appropriately determined on the evidence presented by the
parties unless the fact is of such notoriety that to call for evidence would be a
waste of time"". Simply put, adjudicative facts are "Facts in Issue" or
"Relevant Facts". A Fact in [ssue in a criminal trial, is a fact relating to a charge
against the accused, which the prosecution must prove beyond reasonable doubt
to establish the guilt of the accused. A Relevant Fact is a fact which is relevant, on
account of its relation to a fact in issue. In other words, Fact in Issue and Relevant
Facts are seminal to the merits of the case against the accused. The testimony of
the Sanctioning Authority, however, has no bearing on a fact in issue or a relevant

" Cross on Evidence, 10" Edition by J D Heydon, Page 162
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fact and, its only relevance is as a fact of procedural fulfilment. His testimony
will reveal whether the requirement of section 19 of the PC Act, has been
complied with and that the Sanctioning Authority (a) is competent to issue the
order of sanction and (b) the sanction order reflects the application of mind by the
Sanctioning Authority. Witnesses testifying to a fact in issue or a relevant fact, are
material witnesses and those testifying to fulfilment of procedural requirement
are formal witnesses. Thus, the Sanctioning Authority would fall in the category
of'a formal witness.

26. At this juncture, we feel it essential to refer to an order passed by a co-
ordinate bench of this Court in Criminal Revision No. 797/2015 (Prabhu Lai
Tatwal Vs. State of Madhya Pradesh). A similar proposition was considered by the
co-ordinate bench. The Petitioner had moved an application for discharge before
the Trial Court on the ground of defective order of sanction. The Trial Court
dismissed the application. The order of the Trial Court was challenged by the
Petitioner before this Court by way of a Cr.R 96/2005. This Court dismissed Cr.
96/2005. Against the order of dismissal passed by this court, the Petitioner
approached the Supreme Court by way of Special Leave Petition (Crl.) No.
9999/2011. The Supreme Court disposed of the SLP with a direction to the Trial
Court, to conduct a "proper inquiry" as to whether all the relevant materials had
been placed before the competent authority and whether, the competent authority
had referred to the same. Armed with the order from the Supreme Court, the
Petitioner approached the Trial Court once again and moved an application U/S
311 CRPC praying that the Sanctioning Authority be examined as a witness
before framing charges. The application was dismissed by the Trial Court.
Against the order of the Trial Court, the Petitioner preferred the Cr. R No.
797/2015 before this Court.

27.  The co-ordinate bench of this Court disposed of Cr. R 797/2015, directing
the Ld. Trial Court to arrive at a finding, whether there was application of mind on
the part of the Sanctioning Authority, based on the record of the case. The Court
however did not accede to the prayer of the Petitioner to direct the Trial Court to
examine the Sanctioning Authority before framing of charge. In paragraph 8 of
the order, the co-ordinate bench held, "it is true that in general provisions as to
inquiries and trials under section 311 CRPC, court has power to summon
material witnesses, or to examine a person present at "any stage" of "any
enquiry'", or "trial", or "any other proceedings'" under the Code, if his
evidence appears to be essential for the just decision of the case. Sections 239
and 240 of CRPC which speak regarding trial of warrant cases by a
Magistrate and powers of court to summon any witness at any stage is
essential for just decision of the case; in our considered opinion, it does not
intend the recording of statement of prosecution witness before framing of
charge". In paragraph 9 of the judgement, this court further elaborates "as
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discussed above, in our opinion, recording of statement of prosecution
witness, prior to framing of charge, is not warranted, nor is it is permissible
as per the scheme in the CRPC. Proper enquiry is very well possible without
recording oral evidence also.....". Thus, it is seen that the coordinate bench of
this court has held that the enquiry envisaged U/S 311 CRPC is to be done on the
basis of the record of the case and oral testimony of the witness is not only not
required, but the same is not provided for in the scheme of the CRPC as evidence
is to be recorded only after framing charge.

28. The interpretation given by the coordinate bench of this Court, appears to
be in conflict with the opinion of the Supreme Court with regard to the term
"inquiry" as used in section 319 CRPC in Hardeep Singh's case, which is the same
as the term "inquiry" used in section 311 CRPC. Paragraphs 42, 43 and 44 of the
Supreme Court judgement in Hardeep Singh's case is extremely relevant and the
same are being reproduced by us in their entirety. The said paragraphs, read as
under.

""42. To say that powers under Section 319 CrPC can be exercised
only during trial would be reducing the impact of the word
"inquiry" by the court. It is a settled principle of law that an
interpretation which leads to the conclusion that a word used by the
legislature is redundant, should be avoided as the presumption is
that the legislature has deliberately and consciously used the words
for carrying out the purpose of the Act. The legal maxim a verbis
legis non est recedendum which means, "from the words of law,
there must be no departure' has to be keptin mind.

43. The court cannot proceed with an assumption that the
legislature enacting the statute has committed a mistake and where
the language of the statute is plain and unambiguous, the court
cannot go behind the language of the statute so as to add or subtract
a word playing the role of a political reformer or of a wise counsel to
the legislature. The court has to proceed on the footing that the
legislature intended what it has said and even if there is some defect
in the phraseology, etc., it is for others than the court to remedy that
defect. The statute requires to be interpreted without doing any
violence to the language used therein. The court cannot rewrite,
recast or reframe the legislation for the reason that it has no power
to legislate.

44. No word in a statute has to be construed as surplusage. No word
can be rendered ineffective or purposeless. Courts are required to
carry out the legislative intent fully and completely. While
construing a provision, full effect is to be given to the language used
therein, giving reference to the context and other provisions of the
statute. By construction, a provision should not be reduced to a
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"dead letter' or "useless lumber". An interpretation which renders
a provision otiose should be avoided otherwise it would mean that in
enacting such a provision, the legislature was involved in "an
exercise in futility'" and the product came as a "purposeless piece"
of legislation and that the provision had been enacted without any
purpose and the entire exercise to enact such a provision was '""most
unwarranted besides being uncharitable".

The paragraphs recited from Hardeep Singh's judgement make it
noticeably clear, that no word or phrase used in a statute can be considered a
surplusage and discarded. Every word has to be construed harmoniously with the
entire statute and the unequivocal meaning of the word used by the legislature
must be given effect to. Thus, the Supreme Court, held very clearly in Hardeep
Singh's judgement that the powers under section 319 CRPC cannot be whittled
down to mean that the same can be used only in the course of the trial and not at the
stage of an inquiry which precedes the trial.

29.  The legislative intent in using the term "inquiry" in S. 311 CRPC is
identical to the use of the term "inquiry" in section 319 CRPC, the effect of which
was examined by the Supreme Court in Hardeep Singh's case. Under the
circumstances, we feel bound to give effect to the law laid down by the Supreme
Court in Hardeep Singh's case and ascribe the same meaning to the term "inquiry"
asused in S. 311 CRPC as has been interpreted by the Supreme Court in Hardeep
Singh's case. In Hardeep Singh's case, the Supreme Court held that "inquiry" as
used in section 319 CRPC relates to a stage preceding the framing of charge and is
an inquisitorial proceeding. The Supreme Court held that an accused who is kept
in column 2 of the charge sheet or person not proceeded against as a suspect during
investigation, against whom there is material to proceed against in the
chargesheet, can be called to stand trial by the court by exercising power under S.
319 CRPC. However, where a person has been discharged or such persons against
whom there is no prima facie evidence, cannot be proceeded against till evidence
is adduced during the trial against them. The Supreme Court also held in Hardeep
Singh's case that there would be no necessity to adduce evidence before framing
charge, to exercise jurisdiction under S. 319 CRPC and the Court can do so if the
charge sheet reveals sufficient evidence to proceed against such individuals.

30. Here, we see a distinction with regard to the scope of application of S. 311
CRPC and 319 CRPC. While section 319 CRPC, which was elaborately examined
by the Constitution Bench of the Supreme Court in Hardeep Singh's case, related
to the power of the Trial Court to add a person as an accused "....in the course of
any inquiry into, or trial....", For this purpose, the Supreme Court held that it
was not necessary to examine any witness before framing charge and that the Trial
Court could proceed against such person(s) based upon the material collected in
the course of the investigation itself. However, as regards the scope and
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application of S. 311 CRPC, the provision is for the purpose of adducing the
evidence of a witness "....at any stage of any inquiry, trial or other proceeding
under this code....". The meaning and scope of the term "inquiry" is no longer res
integra in view of the judgement of the Supreme Court in Hardeep Singh's case.
Thus, even though the Supreme Court had held that there was no necessity to
record the evidence of any witness before framing charge, in order to arraign a
person as an accused, even before the framing of charges, for the purpose of S. 319
CRPC, S. 311 CRPC specifically empowers the Trial Court to adduce evidence of
a witness even at the stage of an inquiry viz., before the framing of charge if need
be.

31. Thus, we have no hesitation in holding that section 311 CRPC empowers
the trial court to examine the sanctioning authority as a witness at the pre-charge
stage itself and record his statement and also subject him to cross-examination, if
need be, to ascertain whether he was competent to grant sanction or where the
authority was competent to grant sanction, the same was granted without due
application of mind to the record of the case. Where, after recording the statement
of the competent authority, the Trial Court is of the opinion that the sanction has
indeed been given by a person who was not authorized to remove the accused from
office or that the sanction order was passed without an application of mind, it can
discharge the accused and return the file to the prosecution to seek fresh sanction
from the appropriate authority. As this recording of evidence would have taken
place at a pre-charge stage, subject to the exception U/S. 300(5} CRPC, the
defence of autrefois acquit/convict will not come to the aid of the accused, as the
trial itself has not commenced.

32. In our considered opinion, the advantage of recording the evidence of the
Sanctioning Authority U/S. 311 CRPC, before framing of charge, are as follows.

(a) The Court saves precious time if the evidence of the Sanctioning
Authority reveals that the Sanction is bad either on account of it
being passed by an incompetent authority or passed without
application of mind in which case, the accused can be discharged
and the chargesheet returned to the investigating agency.

(b) The investigating agency has the opportunity of seeking fresh
sanction and refiling the chargesheet before the Trial Court.

(c) The accused does not get the benefit of autrefois acquit/convict as
charge has not been framed, and

(d) The accused cannot get the benefit of a seeking quashment of the
case on the ground of delayed trial, which he may otherwise get if
he is discharged by the Trial Court at the end of the trial after a
protracted trial spanning over a decade.
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33.  Inview of what we have discussed and held hereinabove; we propose to
lay down the following guidelines to be followed by the learned trial court while
trying a case under the prevention of corruption act.

(a) The trial court shall examine the sanctioning authority
exercising powers under section 311 CRPC before framing
charge, even if there is no challenge to the same by the accused,
as the validity of the sanction order can go to the root of the
case and can render the very act of taking cognizance itself
void ab initio.

(b) If the trial court finds that the sanction passed is in consonance
with the provisions of section 19 of the PC act on both the
parameters of competence of the sanctioning authority and
application of mind on the part of the sanctioning authority,
then the trial court shall proceed to the next stage and decide
whether charges should be framed against the accused after
hearing the prosecution and the defence.

(c) If, the trial courtis of the opinion that the sanction order under
section 19 of the PC act is fundamentally defective on either of
the parameters, it shall discharge the accused and return the
chargesheet to the investigating agency, which shall be at
liberty to file the chargesheet once again after seeking a fresh
sanction under section 19 of the PC act.

(d) These directions are prospective in nature and shall not affect
the proceedings in those cases where the charges have been
framed and evidence has commenced before the trial court. It
goes without saying that these directions shall have no effect on
the inherent powers of the High Court under section 482
CRPC or its powers of revision under section 397 read with
401 CRPC.

34. In this case, the issue whether the sanction has been granted by the
appropriate authority is not an accepted fact by the Respondents. The
Respondents have prima facie established in paragraph 9 supra that by way of
delegation, the Sanctioning Authority, in this case was vested with the power of
removing the Petitioner from his service and, therefore, was the competent
authority. Thus, in view of the law laid down by us hereinabove, the petition filed
by the Petitioner must fail.

35. Under the circumstances, this petition is dismissed. No Costs.

Petition dismissed
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T.P.G.PILLAY ...Appellant
Vs.
MOHD. JAMIR KHAN & anr. ...Respondents

A. Specific Relief Act (47 of 1963), Section 16(c) & 20 — Readiness
& Willingness — Burden of Proof— Held — For decree of specific performance,
plaintiff has to proves his readiness to perform his part of contract —
Except oral submission, no evidence (income tax return/bank statement)
substantiating his readiness and willingness and his financial capacity to pay
remaining sale consideration — Even no reference of readiness in notice sent
by him — Even full remaining sale consideration not deposited in CCD by
Plaintiff — He has to discharge his obligation to deposit remaining amount
even though, has not been directed by Court — Plaintiff only entitled for
refund of amount and not for a decree of specific performance — Judgment
and decree set aside— Appeal allowed. (Paras14t016 & 18)
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B. Specific Relief Act (47 of 1963), Section 16(c) & 20 — Conditional
Agreement — Held — Condition in agreement regarding demarcation of land
by seller and then sale deed be executed, is not mandatory because even at
that time, when sale deed was got executed by Court in plaintiff's favour, he
did not perform his part of contract nor got the land demarcated. (Para13)
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A.K. Jain, for the appellant/defendant.
None present, for the respondent No. 1/Plaintiff.
Anvesh Shrivastava, P.L. for the respondent No. 2/State.

JUDGMENT

SANJAY DWIVEDI, J.:- By the instant appeal filed under Section 96 of the
Code of Civil Procedure, the appellant/defendant is challenging the judgment and
decree dated 14.02.2018 passed in Civil Suit No.12-A/2015 by Third Additional
District Judge, Jabalpur which was preferred by respondent No.1/plaintiff for
specific performance of contract.

2. The facts leading to the present appeal in brief are that the defendant/
appellant executed an agreement to sale in favour of the plaintiff/respondent No. 1
on 19.07.2011 in respect of the land situated over Mouza Gurda Har Khajari,
Bandobast No.600, Patwari Halka No.20, Block Maharajpur, Tahsil and District
Jabalpur, agriculture land survey No.38/8 area measuring 4600 square feet and
survey No.38/18 area measuring 4450 square feet total area 9050 square feet.

At the time of execution of the agreement to sale (Ex.P/1), an amount of
Rs.10,00,000/- was paid in advance by respondent No.1 to the appellant out of
total sale consideration of Rs.25,00,000/-. As per the agreement, the remaining
amount i.e. Rs.15,00,000/- had to be paid by respondent No.l to the present
appellant within the period of three months from the date of agreement and
thereafter, the present appellant would execute the sale-deed in favour of
respondent No.1. In the said agreement, it was also mentioned that before getting
the sale-deed registered, the appellant would get the land demarcated at his own
expenses and the document in respect of the same would be made available to
respondent No.1. According to the terms and conditions of the agreement to sale
(Ex.P/1), the appellant was required to get the land demarcated till first week of
August, 2011 and further to get the sale-deed executed in favour of respondent
No.lI.

3. As per respondent No.1, in the month of August, 2011, he requested the
appellant to get the land demarcated and then to get the sale-deed executed in his
favour but he did not do so. As per respondent No.1, he repeatedly asked the
appellant to get the land demarcated so that the sale-deed could be executed but
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the appellant was delaying the matter for one or the another reason. Thereafter,
respondent No.1 sent a notice on 24.10.2011 to the present appellant but the same
was neither replied nor the sale-deed got executed in favour of respondent No. 1.

4. Thereafter, a suit was filed by the plaintiff/respondent No.l seeking a
decree of specific performance of the contract mentioning in the plaint that the
cause of action arose on 19.07.2011 when the agreement to sale got executed and
thereafter, on 24.10.2011, despite issuance of notice to the defendant/appellant he
did not appear in the suit then ex parte decree dated 26.06.2012 was passed against
the defendant/appellant and in pursuance to the said ex parte decree, the sale-deed
got executed by the Court- below and the possession over the disputed land was
also handed over to the decree holder/respondent No.1. However, the said ex parte
decree dated 26.06.2012 was set-aside by the Court-below vide order dated
31.01.2014 on an application moved by the present appellant filed under Order IX
Rule 13 of the Code of Civil Procedure but in the meantime, an execution
proceeding initiated by respondent No.1 in which the sale-deed got executed by
the Court-below in favour of respondent No.1 and he was also put in possession
over the disputed land.

5. However, after setting-aside the ex parte decree, written statement was
filed by the defendant/appellant mentioning therein that the plaintiff/respondent
No. 1 has never shown any readiness and willingness on his part. It is also stated in
the written statement that as per the terms of the contract, the remaining amount of
Rs.15,00,000/- was to be paid by the plaintiff to the defendant within the period of
three months from the date of agreement, as such the time was the essence of the
contract but remaining amount of Rs.15,00,000/- was not paid by the plaintiff
within the aforesaid period, therefore, the suit cannot be decreed and it deserves to
be dismissed. It is also stated by the defendant/appellant that the condition for
getting the land demarcated was not the mandatory requirement because in
pursuance to execution of the ex parte decree, the sale-deed got executed without
getting the land demarcated. It is also stated that even after execution of the sale-
deed the plaintiff/respondent No.1 had not deposited the full amount of sale
consideration of Rs.15,00,000/- but deposited only Rs.13,00,000/- in the CCD
which further indicates that the plaintiff was never ready and willing to get his part
done, therefore, the suit deserves to be dismissed.

6. The trial Court on the basis of pleadings of the parties, framed as many as
seven issues; recorded the evidence of the parties and finally decreed the suit vide
impugned judgment and decree dated 14.02.2018 directing the defendant/
appellant to get the disputed land demarcated within the period of two months
from the date of passing the judgment and decree and further directed that within
15 days from getting the report of demarcation, the plaintiff would pay the
remaining amount of sale consideration i.e. Rs.15,00,000/- to the defendant/
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appellant and then the sale-deed will be executed in favour of the plaintift/
respondent No.1.

7. Learned counsel for the appellant at the time of arguments has contended
that the trial Court erred while decreeing the suit of the plaintiff holding that he
was ready and willing to perform his part of the contract. It is contended by
learned counsel for the appellant that the Court-below ignored the admission
made by respondent No.l that he did not have the money to complete the
transaction. It is also contended by him that the Court-below has failed to consider
that the time was the essence of the contract and if the remaining consideration i.e
Rs.15,00,000/- was not paid by the plaintiff to the defendant within the aforesaid
period, the decree of specific performance of contract could not be granted and as
such, the Court-below had not exercised its discretion properly while decreeing
the suit of specific performance in favour of the plaintiff. It is also contended by
him that the condition contained in the agreement to sale (Ex.P/1) casting
obligation upon the defendant /appellant to get the land demarcated before
execution of the sale-deed was not the mandatory condition and the same cannot
be read with first part of the agreement which binds the plaintiff/respondent No. 1
to perform his part of the contract and to pay Rs.15,00,000/- within the period of
three months from the date of agreement and as such, he assailed the impugned
judgment and decree passed by the Court-below and prays that the same be
quashed. To reinforce his stand, learned counsel for the appellant has placed
reliance upon the judgments reported in (1995) 5 SCC 115 parties being N.P.
Thirugnanam (Dead) by Lrs. Vs. Dr. R. Jagan Mohan Rao & others; (1999) 7 SCC
303 parties being Ram Kumar Agarwal & another Vs. Thawar Das (Dead)
Through Lrs.; (1999) 6 SCC 337 parties being Syed Dastagir Vs. T.R.
Gopalakrishna Setty; (2018) 9 SCC 805 parties being Jagjit Singh (Dead)
Through Legal Representatives Vs. Amarjit Singh; (2018) 3 SCC 658 parties
being Kalawati (Dead) Through Legal Representatives & others Vs. Rakesh
Kumar & others; (2019) 8 SCC 575 parties being Surinder Kaur (Dead) Through
Legal Representatives Jasinderjit Singh (Dead) Through Legal Representatives
Vs. Bahadur Singh (Dead) Through Legal Representatives; (2019) 9 SCC 132
parties being Ritu Saxena Vs. J.S. Grover & another; AIR 2011 CHHATTISGARH
66 parties being Shankarlal Bijreja Vs. Ashok B. Ahuja and AIR 2014 GUJARAT
12 parties being Mangabhai Jadavbhai Makwana Vs. Tekchand Chhangalal &
others.

8. Despite service of notice on respondent No.1, nobody appeared on his
behalf, therefore, on the basis of contention made by learned counsel for the
appellant as well as on the basis of available record, this appeal is being decided.

9. As per submission made by learned counsel for the appellant, he is mainly
attacking the impugned judgment and decree pointing out perversity in the
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finding given by the trial Court in regard to issue No.3 which relates to
performance of the contract on the part of respondent No.1/plaintiff whether he
had shown his readiness and willingness to perform his part of the contract?

10. The trial Court after appreciating the evidence adduced by the parties and
considering the recital of Ex.P/1, has observed that the time was not the essence of
the contract but the condition casting obligation upon the defendant/appellant to
get the land demarcated was the mandatory one which entails the performance on
the part of the plaintiff/respondent No.1 to pay the amount of Rs.15,00,000/-. The
trial Court further observed that the defendant since did not get the land
demarcated, no adverse inference can be drawn against the plaintiff for not
performing his part of the contract showing his readiness and willingness to pay
the amount of Rs.15,00,000/- within the period of three months from the date of
the agreement and further the trial Court answered the said issue in paragraph-16
of the judgment saying that in pursuance to the statement made by the elder
brother of the plaintiff (PW/3) that in the family of the plaintiff, there was a joint
business of transportation and they were operating 20 to 25 trucks jointly and had
also paid Rs.10,00,000/- in advance then it would not be difficult for the appellant
to pay the remaining amount of Rs.15,00,000/- and observed that it was not
acceptable that the plaintiff/respondent No.l had no arrangement to pay
Rs.15,00,000/-.

11. As per the arguments advanced by learned counsel for the appellant that
on a bare perusal of document Ex.P/ 1, it is clear that the same is in two parts. In
first part, there is a mandatory condition under which the plaintiff was to pay
Rs.15,00,000/-, the remaining amount of total sale consideration to the
defendant/appellant, within the period of three months from the date of sale
agreement and according to the plaintiff, this condition very clearly indicates that
the time was the essence of the contract. As per learned counsel for the appellant,
the second condition for getting the land demarcated by the defendant/appellant
was not the mandatory one and that cannot be read together with condition No.1.
Although, the same should be read separately as the same was an isolated
condition. As per counsel for the appellant, admittedly, even at the time of
execution of the sale-deed in pursuance to the ex parte decree passed, the plaintiff
has deposited only Rs.13,00,000/- in the CCD but not the total remaining amount
of' Rs.15,00,000/- which also indicates that the plaintiff did not perform his part of
the contract and, therefore, the finding of the trial Court showing the readiness and
willingness of the plaintiff was erroneous and perverse.

12. I have heard the arguments advanced by learned counsel for the appellant
and also perused the record.

13.  Looking to foundation of the finding given by the Court-below in
paragraph-16 of the judgment wherein the Court-below assigned the reasons and
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opined that the plaintiff/respondent No.1 was ready and willing to perform his
part of the contract as he had arrangement to pay Rs.15,00,000/-, in my opinion is
vulnerable and is not sustainable for the reason that the same was based upon the
presumption and assumption as no cogent and strong evidence was adduced by
the plaintiff to substantiate that he had arrangement to pay the amount of
Rs.15,00,000/- to the defendant within the period of three months from the date of
agreement. [ also find substance in the contention made by learned counsel for the
appellant that the condition for getting the land demarcated is not a mandatory one
because at the time of execution of ex parte decree, the Court-below got the sale-
deed executed in favour of respondent No.1/plaintiff but even at that time, the
defendant did not perform his part of the contract and got the land demarcated
otherwise, the plaintiff should have asked the Court that firstly the defendant
should have performed his part and thereafter would execute the sale-deed and
then only he would pay the amount.

14. As per the requirement of Section 16(c) of the Specific Relief Act, 1963
which reads as under:-

16(c) who fails to aver and prove that he has performed or has
always been ready and willing to perform the essential
terms of the contract which are to be performed by him,
other than terms the performance of which has been
prevented or waived by the defendant.

Explanation.-For the purposes of clause (¢),-

(1) where a contract involves the payment of money, it is
not essential for the plaintiff to actually tender to the
defendant or to deposit in court any money except when
so directed by the court;

(i1) the plaintiff must aver performance of, or readiness and
willingness to perform, the contract according to its
true construction.

the plaintiff is under an obligation to plead and prove his readiness and
willingness to perform his part of the contract. I find force in the submission made
by learned counsel for the appellant as the Supreme Court in the case of Kalawati
(supra) in paragraph-18 relying upon a judgment reported in (1996) 4 SCC 526
parties being Acharya Swami Ganesh Dasji Vs. Sita Ram Thapar, has observed as
under :-

"18. In Acharya Swami Ganesh Dassji v. Sita Ram Thapar-
(1996) 4 SCC 526 this Court drew a distinction between
readiness to perform the contract and willingness to perform the
contract. It was observed that by readiness it may be meant the
capacity of the plaintiff to perform the contract which would
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include the financial position to pay the purchase price. As far as
the willingness to perform the contract is concerned, the
conduct of the plaintiff has to be properly scrutinised along with
the attendant circumstances. On the facts available, the Court
may infer whether or not the plaintiff was always ready and
willing to perform his part of the contract. It was held in para 2
ofthe Report: (SCCp. 528)

"2. There is a distinction between readiness to perform
the contract and willingness to perform the contract. By
readiness may be meant the capacity of the plaintift to
perform the contract which includes his financial
position to pay the purchase price. For determining his
willingness to perform his part of the contract, the
conduct has to be properly scrutinised. ... The factum of
readiness and willingness to perform the plaintiffs part
of the contract is to be adjudged with reference to the
conduct of the party and the attending circumstances.
The court may infer from the facts and circumstances
whether the plaintiff was ready and was always ready
and willing to perform his part of the contract. The facts
of this case would amply demonstrate that the
petitioner/plaintiff was not ready nor had the capacity
to perform his part of the contract as he had no financial
capacity to pay the consideration in cash as contracted
and intended to bide for the time which disentitles him
as time is of the essence of the contract.""

further, the Supreme Court in the case of Ritu Saxena (supra) while dealing with
the material produced by the plaintiff to show his readiness and willingness has
observed that the statement of the plaintiff and his witnesses in the nature of ipse
dixit and without support of any corroborating evidence is not enough to show the
financial condition to perform his part of the contract. The Supreme Court in the
case of Ritu Saxena (supra) has observed as under:-

"15. Coming to the facts of the present case, the sole document relied
upon by the appellant to prove her readiness and willingness is the
approval of loan on 30-7-2004 by ICICI. Such approval was subject to
two conditions viz. furnishing of income tax documents of the appellant
and the property documents. M/s ICICI has sent an email on 12-5-2005
to the husband of the appellant requiring an agreement to sell on a stamp
paper of Rs 50 to be executed between the parties, as per the legal
opinion sought from the empanelled lawyer, without which ICICI will
not be able to disburse the loan. Admittedly, no agreement was executed
on stamp paper, therefore, the appellant could not avail loan of Rs 50
lakhs from ICICI. Independent of such loan, there is mere statement that
the appellant and her husband have income of Rs 80 lakhs per annum
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unsupported by any documentary evidence. Such statement will be in
the nature of ipse dixit of the appellant and/or her husband and is without
any corroborating evidence. Such self-serving statements without any
proof of financial resources cannot be relied upon to return a finding that
the appellant was ready and willing to perform her part of the contract.
The appellant has not produced any income tax record or the bank
statement in support of her plea of financial capacity so as to be ready
and willing to perform the contract. Therefore, mere fact that the bank
has assessed the financial capacity of the appellant while granting loan
earlier in respect of another property is not sufficient to discharge of
proof of financial capacity in the facts of the present case to hold that the
appellant was ready and willing to perform her part of the contract. Such
is the finding recorded by both the courts below as well."

15. In the present case, the plaintiff did not produce any evidence except the
oral evidence to substantiate his readiness, willingness and his financial capacity
to pay the remaining sale consideration of Rs.15,00,000/-. He did not produce any
income tax return, bank statement and financial business condition of his family
on the basis of which, the trial Court has presumed in paragraph-16 of the
judgment that it was not difficult for the plaintiffto pay Rs.15,00,000/-. In absence
of'any cogent evidence and also taking note of the fact that in the judgment of the
trial Court, there was no answer about the contention of the appellant/defendant
by the Court that at the time of execution of the sale-deed, the plaintiff has
deposited only Rs.13,00,000/- but not total remaining sale consideration of
Rs.15,00,000/-. Thus, in absence of any denial of the said fact, this Court has not
hesitation to hold that the plaintiff has not paid the remaining sale consideration of
Rs.15,00,000/- but paid only Rs.13,00,000/-. Accordingly, I am of the opinion
that the trial Court was not right in holding and deciding the issue No.3 in favour
of the plaintiff in respect of his readiness and willingness. The Supreme Court in
the case of Surinder Kaur (supra) has observed as under:-

"6. The aforesaid provisions have to be read along with Section
16(c) of the Specific Relief Act, 1963 which clearly lays down
that the specific performance of a contract cannot be enforced in
favour of a person who fails to prove that he has performed or
was always ready and willing to perform the essential terms of
the contract which were to be performed by him.

7. We shall also have to take into consideration that the specific
performance of contract of an immovable property is a
discretionary relief in terms of Section 20 of the Specific Relief
Actas itstood at the time of filing of the suit.

8. Section 20 of the Specific Relief Act lays down that the
jurisdiction to decree a suit for specific performance is a
discretionary jurisdiction and the court is not bound to grant
such reliefmerely because it is lawful.
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9. The first issue is whether the promises were reciprocal
promises or promises independent of each other. There can be
no hard-and-fast rule and the issue whether promises are
reciprocal or not has to be determined in the peculiar facts of
each case. As far as the present case is concerned, the vendor,
who was a lady received less than 20% of the sale consideration
but handed over the possession to the defendant, probably with
the hope that the dispute would be decided soon, or at least
within a year. Therefore, Clause 3 provided that if the case is not
decided within one year, then the second party shall pay to the
first party the customary rent for the land. It has been urged by
the respondents that the High Court rightly held that this was not
a reciprocal promise and had nothing to do with the sale of the
land. One cannot lose sight of the fact that the land had been
handed over to Bahadur Singh and he had agreed that he would
pay rent at the customary rate. Therefore, the possession of the
land was given to him only on this clear-cut understanding. This
was, therefore, a reciprocal promise and was an essential part of
the agreement to sell.

10. Admittedly, Bahadur Singh did not even pay a penny as rent
till the date of filing of the suit. After such objection was raised
in the written statement, in replication filed by him, he instead of
offering to pay the rent, denied his liability to pay the same.
Even if we were to hold that this promise was not a reciprocal
promise, as far as the agreement to sell is concerned, it would
definitely mean that Bahadur Singh had failed to perform his
part of the contract. There can be no manner of doubt that the
payment of rent was an essential term of the contract.
Explanation (ii) to Section 16(c) clearly lays down that the
plaintiff must prove performance or readiness or willingness to
perform the contract according to its true construction. The only
construction which can be given to the contract in hand is that
Bahadur Singh was required to pay customary rent.

11. It has been urged that no date was fixed for payment of rent.
Tenancy can be monthly or yearly. At least after expiry of one
year, Bahadur Singh should have offered to pay the customary
rent to the vendor which could have been monthly or yearly. But
he could definitely not claim that he is not liable to pay rent for
13 long years.

12. The learned counsel for the respondents urged that in case of
non-payment of rent the plaintiff was at liberty to file suit for
recovery of rent. We are not impressed with this argument. A
party cannot claim that though he may not perform his part of
the contract he is entitled to specific performance of the same.



[.L.R.[2020]M.P. T.P.G. Pillay Vs. Mohd. Jamir Khan 1183

13. Explanation (ii) to Section 16(c) of the Specific Relief Act
lays down that itis incumbent on the party, who wants to enforce
the specific performance of a contract, to aver and prove that he
has performed or has always been ready and willing to perform
the essential terms of the contract. This the plaintiff miserably
failed to do insofar as payment of rent is concerned.

14. A perusal of Section 20 of the Specific Relief Act clearly
indicates that the relief of specific performance is discretionary.
Merely because the plaintiff is legally right, the court is not
bound to grant him the relief. True it is, that the court while
exercising its discretionary power is bound to exercise the same
on established judicial principles and in a reasonable manner.
Obviously, the discretion cannot be exercised in an arbitrary or
whimsical manner. Sub-clause (¢) of sub-section (2) of Section
20 provides that even if the contract is otherwise not voidable
but the circumstances make it inequitable to enforce specific
performance, the court can refuse to grant such discretionary
relief. Explanation (2) to the section provides that the hardship
has to be considered at the time of the contract, unless the
hardship is brought in by the action of the plaintiff."

16. In view of the above, it is clear that a person who seeks a decree of specific
performance of contract then the same cannot be enforced in his favour unless he
proves that he was always ready to perform the essential terms of the contract
which was to be performed by him. Here, in this case, the plaintiff did not give any
notice to the defendant showing that he had an arrangement to pay Rs.15,00,000/-,
the remaining sale consideration. Even in notice i.e Ex.P/4 dated 24.10.2011, he
has asked the defendant to perform his part to get the land demarcated and then
execute the sale-deed but in the said notice even there was no reference of
readiness of the plaintiff that he had an arrangement of Rs.15,00,000/-. Further,
despite the notice served upon respondent No.1, he did not turn up to contest the
case, therefore, in absence of any specific observation in the impugned judgment
and decree passed by the trial Court as to whether, the plaintiff had deposited
Rs.15,00,000/- at the time of execution of the sale-deed, the submission made by
learned counsel for the appellant has to be accepted because the said fact was
referred by the trial Court in paragraph-8 of its judgment but remained
unanswered, therefore, it is infact undisputed that the plaintiff has not paid
Rs.15,00,000/-but has deposited only Rs.13,00,000/- at the time of execution of
the sale-deed in the CCD. The Supreme Court in the case of Syed Dastagir (supra)
has observed as under:-

"11. Section 16(c) of the Specific Relief Act, 1963 is quoted
hereunder:
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"16. Personal bars to relief.—Specific performance of a
contract cannot be enforced in favour of a person—

(a)-(b) * * *
(c) who fails to aver and prove that he has
performed or has always been ready and
willing to perform the essential terms of the
contract which are to be performed by
him, other than terms the performance of
which has been prevented or waived by the
defendant.

Explanation.-For the purposes of clause
(C)a'

(/) where a contract involves the payment
of money, it is not essential for the plaintiff
to actually tender to the defendant or to
deposit in court any money except when so
directed by the court;

(ii) the plaintiff must aver performance of,
or readiness and willingness to perform, the
contract according to its true construction."

It is significant that this explanation carves out a contract which
involves payment of money as a separate class from Section
16(c). Explanation (7) uses the words "it is not essential for the
plaintiff to actually tender to the defendant or to deposit in court
any money except when so directed by the court". (emphasis
supplied) This speaks in a negative term what is not essential for
the plaintiff to do. This is more in support of the plaintiff that he
need not tender to the defendant or deposit in court any money
but the plaintiff must [as per Explanation (ii)] at least aver his
performance or readiness and willingness to perform his part of
the contract. This does not mean that unless the court directs the
plaintiff cannot tender the amount to the defendant or deposit in
the Court. The plaintiff can always tender the amount to the
defendant or deposit it in court, towards performance of his
obligation under the contract. Such tender rather exhibits the
willingness of the plaintiff to perform his part of the obligation.
What is "not essential" only means need not do but does not
mean he cannot do so. Hence, when the plaintiff has tendered
the balance amount of Rs 120 in court even without the Court's
order it cannot be construed adversely against the plaintiff
under Explanation (7). Hence, we do not find any merit in the
submission of the learned counsel for the respondents."

Emphasis Supplied]
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Now it is clear that the plaintiff had to discharge his obligation to deposit the
remaining amount of sale consideration even though he has not been directed by
the Court to deposit the said amount. The Supreme Court in the case of Jagjit
Singh (supra) has observed as under:-

"4. It is settled law that a plaintiff who seeks specific performance
of contract is required to plead and prove that he was always
ready and willing to perform his part of the contract. Section
16(c) of the Specific Relief Act mandates that the plaintiff
should plead and prove his readiness and willingness as a
condition precedent for obtaining relief of grant of specific
performance. As far back as in 1967, this Court in Gomathinayagam
Pillai v. Palaniswami Nadar [Gomathinayagam Pillai v.
Palaniswami Nadar, (1967) 1 SCR 227 : AIR 1967 SC 868] held
that in a suit for specific performance the plaintiff must plead
and prove that he was ready and willing to perform his part of
the contract right from the date of the contract up to the date of
the filing of the suit. This law continues to hold the field and it
has been reiterated in J.P. Builders v. A. Ramadas Rao [J.P.
Builders v. A. Ramadas Rao, (2011) 1 SCC429:(2011) 1 SCC
(Civ) 227] and P. Meenakshisundaram v. P. Vijayakumar [P.
Meenakshisundaram v. P. Vijayakumar, (2018) 15 SCC 80 :
(2018) 5 Scale 229]. It is the duty of the plaintiff to plead and
then lead evidence to show that the plaintiff from the date he
entered into an agreement till the stage of filing of the suit
always had the capacity and willingness to perform the
contract."

17. In the case of Shankarlal Bijreja (supra), the High Court of Chhattisgarh
while dealing with the similar issue has also observed that since there was no
forfeiture clause in the agreement and it is found that the plaintiff failed to prove
his readiness and willingness and it is settled law that in proper cases where
specific performance is refused, the Court may direct refund of amount which has
been paid by the plaintiff even though it is not claimed in the plaint.

18. Thus, I am also of the opinion that at the most the plaintiff'is entitled to get
the refund the amount of Rs.10,00,000/- which the plaintiff had paid to the
defendant as advance and Rs.13,00,000/- which the plaintiff had deposited in the
CCD. The decree passed by the Court below for specific performance of the
contract is not found proper because the plaintiff failed to show performance on
his part of the contract and failed to prove any readiness and willingness on his
part, therefore, the judgment and decree dated 14.02.2018 passed by the Court-
below is hereby set-aside. The appellant is directed to refund the amount of
Rs.10,00,000/- to respondent No.1 and if the possession over the disputed land is
with respondent No.l then the same be given to the appellant. The amount so
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deposited by the plaintiff in the CCD during the course of execution of the sale-
deed in pursuance to the ex parte decree and if it has not been withdrawn by
respondent No.1 then the said amount be also refunded to him.

19. In the result, the appeal filed by the appellant/defendant is allowed and the
suit filed by respondent No. 1 /plaintiffis accordingly dismissed.

Appeal allowed

I.L.R. [2020] M.P. 1186
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DILIPKUMAR ...Applicant
Vs.
STATE OF M.P. ...Non-applicant

A. Criminal Procedure Code, 1973 (2 of 1974), Section 197 —
Sanction for Prosecution — Held — Apex Court concluded that previous
sanction is required for prosecuting only such public servants who could be
removed by sanction of Government — Petitioner, an employee of Housing
Board — No material to show that regarding such employees, for removal
from service, any prior sanction from Government is required — Petitioner
not entitled for protection u/S 197 Cr.P.C.—Revision dismissed.
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B. Penal Code (45 0f 1860), Sections 419, 420, 467, 468,471, 120-B
r/w 34— Quashment— Grounds— Sale of plot by forged documents and further
mutation — Held — Petitioner with other co-accused jointly committed act of
forgery — Petitioner has done the work of mutation as per his duty which is a
part of entire chain of commission of offence — Without approval of
petitioner, offence could not have been completed — Prima facie criminal
conspiracy established against petitioner — Revision dismissed.
(Para 11 & 14)
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A.V. Khare, for the applicant.
V.J. Hardie, for the non-applicant/State.

ORDER
VIVEK RUSIA, J.:-Heard on the question of admission.

The petitioner has filed the present revision petition under Section 397
read with Sec.401 of Cr.P.C. against the order dated 07.02.2020 passed by the VI
Additional Sessions Judge-Ratlam, whereby application filed by him under
Section 197 of Cr.P.C has been rejected.

2. Facts of the case, in short, are as under.

3. As per the prosecution story, complainant Premlata Kothari wife of Vijay
Kothai made a written complaint to the S.P. Ratlam against Lalit, Ashok and
Ramesh Sharma alleging that they illegally sold the plot No.D-196 of M.P.
Housing Board Colony to her in Rs.6,61,000/- and also with the help of officials
of Madhya Pradesh Housing & Infrastructure Development Board (hereinafter
referred to as 'Housing Board")got mutated her name. Later on she came to know
that one Lalit Kumar is the owner of the said plot, who never executed the sale
deed in her favour and in his place one Jitender Sharma impersonated as Lalit
Kumar hence a forgery and cheating has been committed with her. The S.P. has
handed over the complaint to Police Station for enquiry and investigation. The
Investigating Officer has collected the documents from the 'Housing Board' and
also recorded the statement of real owner Lalit Kumar. Lalit Kumar in his
statement has disclosed that in the year 1989, a plot No.D-196 was allotted to him
by Housing Board, and he never sold the said plot to Premlata Kothari. The
Investigating Officer took his specimen signature and collected relevant
documents. Ashok Kumar and Ramesh Chand were arrested on 29.01.2016 and
their memorandum statements were recorded.
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4. After investigation, it revealed that Jitendra Sharma impersonated Lalit
Kumar and got prepared forged documents in respect of allotment and ownership
of'the said plot by editing photograph of Lalit Kumar in the official documents and
for doing this, certain employees of Housing Board viz Manohar Sharma,
(Cartographer) Clerk, Suhas Chittal (Assistant Manager), Pawan Dabhade
(Treasury Manager), Vishnuedutt Nagar (Assistant Treasury Manager) and the
present petitioner Dilip Kumar Batham, (Treasury Officer/State Officer) helped
them. The amount of Rs.6,61,000/- was distributed between them. The Police
recovered Rs.22,000/-from Manohar Sharma, Rs.500/- from Suhas Chittal,
Rs.25,000/- from Pawan Dabhade, Rs.20,000/- from the present petitioner,
Rs.47,000/-from Ramesh Sharma and Rs.15,000/- from Ashok.

5. After completing the investigation, the prosecution has filed the challan
on 27.04.2016 against petitioner and all others under Sections 419,420, 467, 468,
471, 120-B r/w 34 of IPC. The summons were issued to the present petitioner and
other accused persons and they appeared before the Session Court and now, the
trail (sic : trial) is fixed for argument before the charge.

6. At this stage, the present petitioner made an unsuccessful attempt for
quashing of the entire criminal proceedings on the ground that before his
prosecution sanctioned has not been taken from the Housing Board as required
under Section 197(1) (D) of IPC.

7. Vide order dated 07.02.2020, the trial Judge has been dismissed the
application and fixed the case for argument on charge. Hence, the present revision
petition before this Court.

8. Shri Khare, learned counsel for the petitioner argued that the petitioner
while working as State Officer had duly mutated the name of Premlata Kothai on
the basis of registered sale deed produced by her. Even, if the aforesaid sale deed
was executed on forged documents even by an imposter, the petitioner while
acting as state officer has mutated the name, therefore it was an official act
performed in discharging of official duties, therefore, it was essential for the
prosecution to obtain a prior sanctioned before prosecuting the present
application (sic : applicant). The learned Session Judge did not decide the
application correctly, hence, the impugned order is liable to be set aside, and
consequently entire criminal proceedings are liable to be dropped. In support of
his contention, learned counsel has placed reliance over the judgment passed by
the Supreme Court in the case of Rakesh Kumar Mishra vs. State of Bihar and
others (2006) 1 SCC 557 and Prof. N.K. Ganguly vs. C.B.l., New Delhi 2016
CRI.L.J,371.

9. Learned counsel for the petitioner elaborated above ground by submitting
that in the case of Prof. N.K. Ganguly (supra), the apex Court has held that the
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petitioner (therein) did agree to commit an illegal act which is punishable an under
Section 120-B IPC, therefore, the provision of Section 197 Cr.P.C. is squarely
applicable to the facts of the case prior and sanction of the Central Government
was required to be taken by the respondent before the learned Special Judge took
cognizance of the offence. The apex court has finally held that to obtain the
previous sanction from the appropriate Government u/S. 197 Cr.P.C., it is
imperative that the alleged offence is committed in the discharge of official duties
by accused. In the present case, the petitioner while acting as State Officer
believing upon the sale did mutate the name of complainant Premlata Kothari.
Therefore, the prior sanctioned under Section 197 Cr.P.C. is mandatory before
prosecuting him. Learned Session Judge has not correctly decided the
application, hence the prosecution against the petitioner be dropped.

10. I have heard the learned counsel and peruse the record. The facts of the
present case are different from the case of Prof. N.K. Ganguly (supra) .In the case,
before the Supreme Court, petitioner and other unknown persons had entered into
a criminal conspiracy by abusing their official position as a public servant and had
unauthorisedly and illegally transferred the aforesaid plot from ICPO to ICPO-
ICMR Housing society at a consideration of Rs.4,33,90,337/- which was much
lower than the then prevailing sector rate of Rs.18,000/- per sq. mtrs. of Noida. It
was also revealed in the enquiry that membership of ICPO-ICMR Housing
Society was granted to such persons who were otherwise not eligible for getting
the membership, hence the Criminal case was registered under Section 120-B of
IPC read with Section 13(1)(d) and 13 (2) of the Prevention of Corruption Act,
1988. In these premises, the Apex court has held that it is also important for the
trial court to examine the allegations contained in the Final Report against the
petitioner to decides whether the previous sanction is required to be obtained by
the respondent from the appropriate Government before taking cognizance of the
alleged offence against the accused because the allegation in the final report
against the petitioner is that the alleged offence was committed by him in the
discharge of his official duties.

11. In the present case, there is no charge under the provision of the
Prevention of Corruption Act, 1988.against the petitioner. The challan has been
filed for alleged commission of offence u/s. 419,420,467,468,471, 120-B r/w 34
of IPC. By way of criminal conspiracy, Ajit Chattar edited the photograph of Lalit
Kumar and got verified from the other accused persons and executed the sale deed
and thereafter got mutated the name of the complainant Premlata Kothari. As per
the allegations in the complaint the conspiracy was alleged between all the
accused persons. The allegation against the petitioner is that being one of the
conspirer without verifying the forged documents, he mutated the name of the
complainant in the record by missing (sic :misusing) his official position. Earlier
occasion the State Officers, Pawan Dhavade, B.D. Nagar, and the present
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petitioner twice returned note sheet as the photo of Lalit Kumar which was not
matching with the original photograph, but on the third time ignoring all these
objections approved the mutation which prima- facie established the criminal
conspiracy with the private persons. When the complainant came to know about
the forgery against her then she made a complaint to the present petitioners and
other officers but no action was taken in this matter. This prima facie establishes
criminal conspiracy with the other private persons, apart from his official duty.

12. In the case of State of M.P. vs. Yogendra Singh Jadon, reported in
2020(1)JLI 542(SC) the Apex Court has considered the scope of u/S.420 and 120-
B IPC r/w Sec.13 (1)(D) 13(2) of the Prevention of Corruption Act, 1988 and set
aside the order passed by this Court quashing the criminal prosecution. The apex
court has held that the charge u/S.420 of IPC is not an isolated offence but, has to
be read along with the offence under the act to which accused may liable with the
aid of u/S.120-B of the IPC. The manner in which the loan was advanced without
any proper documents and the fact that the accused are the beneficiaries,
therefore, prima facie discloses an offence u/S.420 & 120-B of IPC. In the present
case also apart from other there are charges under section 420 and 120-B against
the petitioner and allegation of conspiracy is liable to be examined independently
which could not have been done while discharging in the official capacity.
Therefore, the facts of the present case are different from the case of Prof. N.K.
Ganguly (supra).

13. In the case of Rakesh Kumar Mishra (supra) the Apex Court has held that
once any act or omission has been found to have been committed by the public
servant in discharge his duty then it must be given a liberal construction so far its
official nature is concerned. For example, a public servant is not entitled to
indulge in criminal activities. To that extend section has to be construed narrowly
and in a strict manner. If some officer commits an act in course of service but, not
in discharge of its duties, then the bar under section 197 of Cr.P.C. would not
attract.

14. In the present case, the official duty of the present petitioner was to verify
the documents and pass the order of mutation but, by way of criminal conspiracy
with the other accused he said to have been cheated not only the complainant but
also Lalit Kumar by transferring his property on the basis of forged documents.
Not only the petitioner but other employees of Housing Board connected with this
work have acted in connivance with the private party and allegedly committed
forgery. Therefore, as per the allegations, the petitioner along with the other co-
accused has jointly committed the act of forgery, and the petitioner has done the
work as per his duty which is the one part of the entire chain of commission of the
offence. The entire series of offenses (sic : offences) has been concluded by
putting a final approval by the present petitioner and without his approval the
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offense (sic : offence) would not have been committed or completed. Therefore,
he has acted not in his official capacity but, acted in criminal conspiracy with
other persons to cheat the complainant Premlata Kothari.

15. That the petitioner is an employee of the Housing Board which is a body
established and controlled by the state therefore he is a public servant. Even if it is
assumed that he said to have committed the offense (sic : offence) while
discharging his official duty but the issue is whether before his removal from
service any sanction of government is required. The petitioner has not produced
any material to show that in case of the petitioner or other employees of Housing
Board prior sanction is required before removal from service. A similar issue
came before the Supreme Court of India in the case of Fakhruzamma v. State of
Jharkhand, reported in (2013) 15 SCC 552 in which it has been held that language
of sec. 197 of Cr.P.C. indicates that previous sanction is required for prosecuting
only such public servants who could be removed by the sanction of the
Government.

6. The scope of Section 197 CrPC has to be examined in the light of
the Jharkhand Police Manual. Section 197 CrPC is extracted herein
below for an easy reference:

"197. Prosecution of Judges and public servants.—(1) When
any person who is or was a Judge or Magistrate or a public
servant not removable from his office save by or with the
sanction of the Government is accused of any offence alleged to
have been committed by him while acting or purporting to act in
the discharge of his official duty, no court shall take cognizance
of such offence except with the previous sanction—

(a) in the case of a person who is employed or, as the case
may be, was at the time of commission of the alleged offence
employed, in connection with the affairs of the Union, of the
Central Government;

(b) in the case of a person who is employed or; as the case
may be, was at the time of commission of the alleged offence
employed, in connection with the affairs of a State, of the State
Government:

Provided that where the alleged offence was committed by a
person referred to in clause (b) during the period while a
Proclamation issued under clause (1) of Article 356 of the
Constitution was in force in a State, clause (b) will apply as if for
the expression 'State Govermment' occurring therein, the
expression 'Central Government'were substituted.

(2) No court shall take cognizance of any offence alleged to
have been committed by any member of the Armed Forces of the
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Union while acting or purporting to act in the discharge of his
official duty, except with the previous sanction of the Central
Government.

(3) The State Government may, by notification, direct that the
provisions of sub-section (2) shall apply to such class or
category of the members of the Forces charged with the
maintenance of public order as may be specified therein,
wherever they may be serving, and thereupon the provisions of
that sub-section will apply as if for the expression 'Central
Government' occurring therein, the expression 'State Government'
were substituted.

(3-4) Notwithstanding anything contained in sub-section (3),
no court shall take cognizance of any offence, alleged to have
been committed by any member of the Forces charged with the
maintenance of public order in a State while acting or
purporting to act in the discharge of his official duty during the
period while a Proclamation issued under clause (1) of Article
356 of the Constitution was in force therein, except with the
previous sanction of the Central Government.

(3-B) Notwithstanding anything to the contrary contained in
this Code or any other law, it is hereby declared that any
sanction accorded by the State Government or any cognizance
taken by a court upon such sanction, during the period
commencing on the 20th day of August, 1991 and ending with
the date immediately preceding the date on which the Code of
Criminal Procedure (Amendment) Act, 1991, receives the
assent of the President, with respect to an offence alleged to
have been committed during the period while a Proclamation
issued under clause (1) of Article 356 of the Constitution was in
force in the State, shall be invalid and it shall be competent for
the Central Government in such matter to accord sanction and
for the court to take cognizance thereon.

(4) The Central Government or the State Government, as the
case may be, may determine the person by whom, the manner in
which, and the offence or offences for which, the prosecution of
such Judge, Magistrate or public servant is to be conducted,
andmay specify the court before which the trial is to be held."”

The abovementioned provision clearly indicates that previous sanction is
required for prosecuting only such public servants who could be removed by
sanction of the Government.

7. Rule 824 of the Jharkhand Police Manual prescribes different
departmental punishments, including the punishment of dismissal and removal,
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to be inflicted upon the police officers up to the rank of Inspector of Police. The
relevant rule for our purpose is Rule 825, which is given below:

"825. Officers empowered to impose punishment.—(a) No police
officer shall be dismissed or compulsorily retired by an authority
subordinate to that which appointed him.

(b) The Inspector General may award to any police officer below the
rank of Deputy Superintendent any one or more of the punishments in
Rule 825.

(C) * * *

(d) A Superintendent may impose on any police officer subordinate
to him and of and below the rank of Sub-Inspector any or more of the
punishments in Rule 824 except dismissal; removal and compulsory
retirement in the case of Sub-Inspector or Assistant Sub-Inspector. It
shall be kept in mind that if any enquiry has been initiated by the District
Magistrate, a report of the result shall be sent to him for information. If
required, the file of departmental proceeding shall also be sent with it.

(- * = ="

Rule 825 clauses (a) and (b) confers power on the Inspector General of Police or
the Deputy Inspector General of Police to pass orders for removal of police
officers up to the rank of Inspector. Before passing the order of removal, the
Inspector General of Police or the Deputy Inspector General of Police need not
obtain prior approval of the State Government.

8. A similar issue came up for consideration before this Court in
Nagraj Vs State of Mysore (AIR1964SC269), wherein this Court was called upon
to examine the scope of Section 197 CrPC read with Sections 4(c), 8, 26(1) and 3
of the Mysore Police Act, 1908. Interpreting the abovementioned provisions, a
three-Judge Bench of this Court held that an Inspector General of Police can
dismiss a Sub-Inspector and, therefore, no sanction of the State Government for
prosecution of the appellant was necessary even if he had committed the offences
alleged while acting or purporting to act in discharge of his official duty.

9. The judgment referred to by the appellant, such as, Rakesh Kumar
Mishra Vs State of Bihar (2006)1SCC557 is not applicable to the case in hand.
The question raised, in our view, is directly covered by the judgment of this Court
in Nagraj case(supra) and the High Court was right in applying the ratio laid down
in that case while interpreting the provisions of the Jharkhand Police Manual and
we fully endorse the view of the High Court.

16. Therefore being an employee of Housing Board petitioner is not entitled
to the protection of the provisions of Sec. 197 of Cr.P.C. Therefore, the Court
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below has not committed any error in rejecting the application filed u/S.197 of
Cr.P.C. Hence, I do not find any ground to interfere in the present revision.

Accordingly, the present revision petition is dismissed.

Revision dismissed
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(2002) 1 SCC234.

Himanshu Pandey, for the applicant.
Vijay Sundaram, P.L. for the State.
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ORDER

G.S. AHLUWALIA, J.:- This application under Section 482 of Cr.P.C. has
been filed for quashing the proceedings of Criminal Case No. 710 of 2014
pending before the Court of Chief Judicial Magistrate, Bhind for offence under
Section 23 of Pre-Conception and Pre-natal Diagnostic Techniques (Prohibition
of Sex Selection) Act, 1994 [in short "the Act, 1994"].

2. The necessary facts for the disposal of the present application in short are
that a Criminal Complaint has been filed by S.D.O. (Revenue), Bhind against the
applicant and other co-accused persons on the allegations that on 14-3-2014, an
inspection was carried out in the Sonography Centre of the applicant, which is
being run in the name and style "Purna Multi-specialty Nursing Home", Gwalior
Road, Bhind, and it was found that the Centre was being run in violation of the
provisions of Act, 1994 and The Pre-Conception and Pre-natal Diagnostic
Techniques (Prohibition of Sex Selection) Rules, 1996 (in short "Rules, 1996"). It
was further alleged that by order dated 15-5-2014, S.D.O. (Revenue), Bhind has
been appointed as OIC by District Magistrate, Bhind to file the complaint.

3. It is submitted that the Public Health and Family Welfare Department, by
order dated 4-4-2007, have appointed the District Magistrates as Appropriate
Authority and it was also mentioned that for the monitoring of the implementation
of the provisions of Act, 1994, the Appropriate Authority may nominate any
Executive Magistrate. It is submitted that in the light of the above mentioned
order, the S.D.O. (Revenue) was appointed as OIC for filing the complaint before
the Court of C.J.M., Bhind and accordingly, the complaint was filed. It is
submitted that order dated 4-4-2007 was considered by a coordinate Bench of this
Court in the case of Dr: Manvinder Singh Gill Vs. State of Madhya Pradesh by
order dated 4-7-2013 passed in M.Cr.C. No. 4393 of 2013, it was held, that the
order dated 4-4-2007 does not authorize the nominated Executive Magistrate to
file the complaint.

4. Per contra, it is submitted by the Counsel for the State that although the
question of competency of S.D.O.(Revenue) to file the complaint has already
been decided but, the Appropriate Authority may be granted liberty to file a fresh
complaint.
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5. Heard the learned Counsel for the parties.

6. So far as the competence of S.D.O (Revenue) to file the complaint under
Section 23 of Act, 1994 is no more res Integra. A Co-ordinate Bench of this Court
inthe case of Dr. Manvinder Singh Gill (Supra) has held as under :

'"14. As per the discussion made herein above and looking to the
notifications and the orders filed by the State Government, it is
clear that the notification dated 4-4-2007 issued by the State
Government declaring the District Magistrate, Indore as
appropriate authority for the purposes of District Magistrate is
in consonance to the provisions contained under Section
17(3)(b) of the PC & PNDT Adhiniyam. The orders passed by
the Collector, District Indore, nominating Smt. Renu Pant and
Anand Sharma, Additional Collectors to help in monitoring on
12-4-2007 and 28-7-2010 are not the orders of appointment of
appropriate authority or the officers authorized to maintain the
compliant. As discussed herein above the appointment of
appropriate authority or officer authorized shall be as per the
provisions of the Adhiniyam by the Central or the State
Government. The order of nomination passed by the District
Magistrate cannot be termed the order of appointment of
appropriate authority or the officers authorized for the purpose
of Section 17(2)(3)(b) and for the purpose of Section 28(1)(a) of
the PC & PNDT Adhiniyam. Thus, it is to be held that the
aforesaid private complaints filed by Smt. Renu Pant and Shri
Anand Sharma, Additional Collectors are not filed by the
appropriate authority or the office authorized, therefore, the
said complaint is not maintainable."

7. The facts of the case in hand are identical. Therefore, it is held that the
complaint filed by S.D.O. (Revenue), under Section 28 of Act, 1994 cannot be
said to be filed by the Appropriate Authority.

8. The next question for consideration is that what would be the consequence
of filing of complaint by a person other than an Appropriate Authority.
9. Section 28 of Act, 1994 reads asunder :

28. Cognizance of offences.—(1) No court shall take
cognizance of an offence under this Act except on a complaint
made by—

(a) the Appropriate Authority concerned, or any officer
authorized in this behalf by the Central Government or the State
Government, as the case may be, or the Appropriate Authority;
or
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(b) aperson who has given notice of not less than fifteen days
in the manner prescribed, to the Appropriate Authority, of the
alleged offence and of his intention to make a complaint to the
court.

Explanation—For the purpose of this clause, "person" includes
asocial organization.

(2) No court other than that of a Metropolitan Magistrate or a
Judicial Magistrate of the first class shall try any offence
punishable under this Act.

(3) Where a complaint has been made under clause (b) of sub-
section (1), the court may, on demand by such person, direct the
Appropriate Authority to make available copies of the relevant
records in its possession to such person."”

10. From the plain reading of Section 28 of the Act, 1994, it is clear that the
Court can take cognizance of offence only on the complaint of Appropriate
Authority or a person who has given notice of not less than 15 days to the
Appropriate Authority, of alleged offence and of his intention to make a complaint
to the Court. Thus, it is clear that the complaint can be filed either by Appropriate
Authority or by a person who has given 15 days notice to the Appropriate
Authority of alleged offence with an intention to make a complaint to the Court.
Therefore, it is clear that in a given case, the complaint can be filed by a person,
other than Appropriate Authority also.

I1. The Act, 1994 is a special statute introduced with an object to prohibit
the sex selection, before or after conception, and for regulation of pre-natal
diagnostic techniques for the purposes of detecting genetic abnormalities or
metabolic disorders or chromosomal abnormalities or certain congenital
malformations or sex-linked disorders and for the prevention of their misuse for
sex determination leading to female foeticide and for matters connected therewith
or incidental thereto. Therefore, stringent provisions have been made and
procedure has also been specified.

12. The Supreme Court in the case of Voluntary Health Assn. of Punjab v.
Union of India, reported in (2016) 10 SCC 265 has held as under :

""40. It needs no special emphasis that a female child is entitled to
enjoy equal right that a male child is allowed to have. The
constitutional identity of a female child cannot be mortgaged to any
kind of social or other concept that has developed or is thought of. It
does not allow any room for any kind of compromise. It only permits
affirmative steps that are constitutionally postulated. Be it clearly
stated that when rights are conferred by the Constitution, it has to be
understood that such rights are recognised regard being had to their
naturalness and universalism. No one, let it be repeated, no one,
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endows any right to a female child or, for that matter, to a woman. The
question of any kind of condescension or patronisation does not arise.

41. When a female foetus is destroyed through artificial means which
is legally impermissible, the dignity of life of a woman to be born is
extinguished. It corrodes the human values. The legislature has
brought a complete code and it subserves the constitutional purpose.
We may briefly refer to the scheme of the Act and the Rules framed
thereunder:

41.1. Section 2 of the Act is the dictionary clause and it defines
"foetus", "Genetic Counselling Centre", "Genetic Clinic", "Genetic

Laboratory", "prenatal diagnostic procedures”, "prenatal diagnostic
n on "nn nn

techniques", "prenatal diagnostic tests", "sex selection", "sonologist
orimaging specialist".

41.2. Section 3 provides for Regulation of Genetic Counselling
Centres, Genetic Laboratories and Genetic Clinics. Section 3-A
imposes prohibition of sex selection. Section 3-B prohibits the sale of
ultrasound machine, etc., to persons, laboratories, clinics, etc., not
registered under the Act.

41.3. Section 4 regulates prenatal diagnostic techniques.

41.4. Section 5 stipulates written consent of pregnant woman and
prohibition of communicating the sex of foetus.

41.5. Section 6 prohibits determination of sex. Chapter IV
ofthe Act deals with the Central Supervisory Board.

41.6. Sections 7 to 16-A deal with the constitution of the Board,
meetings of the Board, functions of the Board, which includes
reviewing and monitoring implementation of the Act and the Rules
made thereunder. Section 16-A commands the States and Union
Territories to have a Board to be known as the State Supervisory Board
or the Union Territory Supervisory Board, as the case may be, to carry
out the functions enumerated therein. Chapter V provides for the
appropriate authority and Advisory Committee.

41.7. Sub-section (4) of Section 17 deals with the powers of the
appropriate authority. The said provision being significant is extracted
hereunder:

""17. (4) the appropriate authority shall have the following functions,
namely—

(a) to grant, suspend or cancel registration of a Genetic Counselling
Centre, Genetic Laboratory or Genetic Clinic;

(b) to enforce standards prescribed for the Genetic Counselling
Centre, Genetic Laboratory and Genetic Clinic;

(¢) toinvestigate complaints of breach of the provisions of this Act or
the rules made thereunder and take immediate action;
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(d) to seek and consider the advice of the Advisory Committee,
constituted under sub-section (5), on application for registration and
on complaints for suspension or cancellation of registration;

(e) to take appropriate legal action against the use of any sex
selection technique by any person at any place, suo motu or brought to
its notice and also to initiate independent investigations in such
matter;

(f) tocreate public awareness against the practice of sex selection or
prenatal determination of sex;

(g) to supervise the implementation of the provisions of the Act and
Rules;

(h) to recommend to the Board and State Boards modifications
required in the Rules in accordance with changes in technology or
social conditions;

(i) to take action on the recommendations of the Advisory
Committee made after investigation of complaint for suspension or
cancellation of registration."”

41.8. Section 17-A enumerates the powers of the appropriate
authorities. The said provision reads as follows:

"17-A. Powers of appropriate authorities—The appropriate
authority shall have the powers in respect of the following matters,
namely—

(@) summoning of any person who is in possession of any
information relating to violation of the provisions of this Act or the
Rules made thereunder;

(b) production of any document or material object relating to clause
(a);

(c¢) issuing search warrant for any place suspected to be indulging in
sex selection techniques or prenatal sex determination; and

(d) any other matter which may be prescribed."

41.9. Section 18 deals with the registration of Genetic Counselling
Centres, Genetic Laboratories or Genetic Clinics.

41.10. Sections 19 and 20 provide for certificate of registration and
cancellation or suspension of registration. Chapter VII deals with
offences and penalties.

41.11. Section 22 stipulates prohibition of advertisement relating to
pre-conception and prenatal determination of sex and punishment for
contravention and Section 23 deals with offences and penalties.

41.12. Section 24 which has been brought into the Act by way of an
amendment with effect from 14-2-2003 states with regard to
presumption in the case of conduct of prenatal diagnostic techniques.



1200 Usha Mishra (Dr.) Vs. State of M.P. [.L.R.[2020]M.P.

41.13. Section 26 provides for offences by companies.

41.14. Section 28 provides that no court shall take cognizance of an
offence under the Act except on a complaint made by the appropriate
authority concerned, or any officer authorised in this behalf by the
Central Government or State Government, as the case may be, or the
appropriate authority; or a person who has given notice of not less than
fifteen days in the manner prescribed.

41.15. Section 29 occurring in Chapter VIII which deals with
miscellaneous matters provides for maintenance of records.

41.16. Section 30 empowers the appropriate authority in respect of
search and seizure of records. The rule framed under Section 32 of the
Act is not comprehensive. Various forms have been provided to meet
the requirement by the Rules.

42. On a perusal of the Rules and the forms, it is clear as crystal that
attention has been given to every detail.

43. Having stated about the scheme of the Act and the purpose of the
various provisions and also the Rules framed under the Act, the
dropping of sex ratio still remains a social affliction and a disease.

44. Keeping in view the deliberations made from time to time and
regard being had to the purpose of the Act and the far-reaching impact
of the problem, we think it appropriate to issue the following directions
inaddition to the directions issued in the earlier order:

44.1. All the States and the Union Territories in India shall maintain a
centralised database of civil registration records from all registration
units so that information can be made available from the website
regarding the number of boys and girls being born.

44.2. The information that shall be displayed on the website shall
contain the birth information for each district, municipality, corporation
or gram panchayat so that a visual comparison of boys and girls born
can be immediately seen.

44.3. The statutory authorities, if not constituted as envisaged under
the Act shall be constituted forthwith and the competent authorities
shall take steps for the reconstitution of the statutory bodies so that
they can become immediately functional after expiry of the term. That
apart, they shall meet regularly so that the provisions of the Act can be
implemented in reality and the effectiveness of the legislation is felt
and realised in the society.

44.4. The provisions contained in Sections 22 and 23 shall be strictly
adhered to. Section 23(2) shall be duly complied with and it shall be
reported by the authorities so that the State Medical Council takes
necessary action after the intimation is given under the said provision.
The appropriate authorities who have been appointed under Sections
17(1) and 17(2) shall be imparted periodical training to carry out the
functions as required under various provisions of the Act.
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44.5. If there has been violation of any of the provisions of the Act or
the Rules, proper action has to be taken by the authorities under the Act
so that the legally inapposite acts are immediately curbed.

44.6. The courts which deal with the complaints under the Act shall be
fast tracked and the High Courts concerned shall issue appropriate
directions in that regard.

44.7. The judicial officers who are to deal with these cases under the
Act shall be periodically imparted training in the judicial academies or
training institutes, as the case may be, so that they can be sensitive and
develop the requisite sensitivity as projected in the objects and reasons
of the Act and its various provisions and in view of the need of the
society.

44.8. The Director of Prosecution or, if the said post is not there, the
Legal Remembrancer or the Law Secretary shall take stock of things
with regard to the lodging of prosecution so that the purpose of the Act
is subserved.

44.9. The courts that deal with the complaints under the Act shall deal
with the matters in promptitude and submit the quarterly report to the
High Courts through the Sessions and District Judge concerned.

44.10. The learned Chief Justices of each of the High Courts in the
country are requested to constitute a committee of three Judges that
can periodically oversee the progress of the cases.

44.11. The awareness campaigns with regard to the provisions of the
Act as well as the social awareness shall be undertaken as per
Direction 9.8 in the order dated 4-3-2013 passed in Voluntary Health
Assn. of Punjab.

44.12. The State Legal Services Authorities of the States shall give
emphasis on this campaign during the spread of legal aid and involve
the para-legal volunteers.

44.13. The Union of India and the States shall see to it that appropriate
directions are issued to the authorities of All-India Radio and
Doordarshan functioning in various States to give wide publicity
pertaining to the saving of the girl child and the grave dangers the
society shall face because of female foeticide.

44.14. All the appropriate authorities including the States and districts
notified under the Act shall submit quarterly progress report to the
Government of India through the State Government and maintain
Form H for keeping the information of all registrations readily available
as per sub-rule (6) of Rule 18-A of the Rules.

44.15. The States and Union Territories shall implement the Pre-
Conception and Pre-Natal Diagnostic Techniques (Prohibition of Sex
Selection) (Six Months Training) Rules, 2014 forthwith considering
that the training provided therein is imperative for realising the objects
and purpose of this Act.
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44.16. As the Union of India and some States framed incentive
schemes for the girl child, the States that have not framed such
schemes, may introduce such schemes."

13. Thus, it can be safely said that the Act, 1994 is not only a special
enactment, but it has been promulgated for prohibiting the sex selection and to
stop female foeticide. Therefore, the Act, 1994 is for the benefit of mankind and
thus, the interpretation should be purposive.

14.  The Supreme Court in the case of M.M.T.C. Ltd. Vs. Medchl Chemicals
and Pharma (P) Ltd.,reported in (2002) 1 SCC 234 has held as under :

""11. This Court has, as far back as, in the case of Vishwa Mitter v. O.P.
Poddarheld that it is clear that anyone can set the criminal law in motion
by filing a complaint of facts constituting an offence before a Magistrate
entitled to take cognizance. It has been held that no court can decline to
take cognizance on the sole ground that the complainant was not
competent to file the complaint. It has been held that if any special
statute prescribes offences and makes any special provision for taking
cognizance of such offences under the statute, then the complainant
requesting the Magistrate to take cognizance of the offence must satisfy
the eligibility criterion prescribed by the statute. In the present case, the
only eligibility criteria prescribed by Section 142 is that the complaint
must be by the payee or the holder in due course. This criteria is satisfied
as the complaint is in the name and on behalf of the appellant Company.

12. In the case of Associated Cement Co. Ltd. v. Keshvanand it has been
held by this Court that the complainant has to be a corporeal person who
is capable of making a physical appearance in the court. It has been held
that if a complaint is made in the name of an incorporeal person (like a
company or corporation) it is necessary that a natural person represents
such juristic person in the court. It is held that the court looks upon the
natural person to be the complainant for all practical purposes. It is held
that when the complainant is a body corporate it is the de jure
complainant, and it must necessarily associate a human being as de facto
complainant to represent the former in court proceedings. It has further
been held that no Magistrate shall insist that the particular person, whose
statement was taken on oath at the first instance, alone can continue to
represent the company till the end of the proceedings. It has been held
that there may be occasions when different persons can represent the
company. It has been held that it is open to the de jure complainant
company to seek permission of the court for sending any other person to
represent the company in the court. Thus, even presuming, that initially
there was no authority, still the company can, at any stage, rectify that
defect. At a subsequent stage the company can send a person who is
competent to represent the company. The complaints could thus not
have been quashed on this ground."
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15. If a purposive interpretation is given to Section 28 of Act, 1994, then it is
clear that not only an Appropriate Authority is competent to file the complaint, but
any person who fulfils the requirement of Section 28(1)(b) of the Act, 1994, can
also file the complaint. Thus, anybody can set the criminal law in motion.
Therefore, it is clear that where the complaint is filed by an authority under the
nomination of Appropriate Authority, and if the nomination cannot be said to be
an order of appointment of complainant as Appropriate Authority, then this Court
is of the view that the mistake of filing complaint by a non-competent person,
cannot be said to be an illegality, but at the most, it can be said to be an irregularity.

16. At this stage, it is submitted by the Counsel for the applicant, that the
proposition of law laid down by the Supreme Court in the case of MM.T.C. Ltd
(Supra) would not apply, because Section 28 of the Act, 1994 prohibits the Court
from taking cognizance in absence of complaint by an Appropriate Authority, and
therefore, the entire proceedings drawn by the Court, would be a nullity which
cannot be rectified by sending a proper person as a complainant at the later stage.

Considered the submissions made by the Counsel for the applicant.

17. The Supreme Court in the case of M. M.T.C. Ltd (Supra) was dealing with a
complaint filed by a person who was not duly authorized by the Company. Section
142 of Negotiable Instruments Act, reads as under :

'"142. Cognizance of offences.— (1) Notwithstanding anything
contained in the Code of Criminal Procedure, 1973 (2 0 1974),—

(@) no court shall take cognizance of any offence punishable under
Section 138 except upon a complaint, in writing, made by the payee or,
as the case may be, the holder in due course of the cheque;

(b) such complaint is made within one month of the date on which the
cause of action arises under clause (c) of the proviso to Section 138:

"Provided that the cognizance of a complaint may be taken by the court
after the prescribed period, if the complainant satisfies the court that he
had sufficient cause for not making a complaint within such period.".

(¢) no court inferior to that of a Metropolitan Magistrate or a Judicial
Magistrate of the first class shall try any offence punishable under
Section 138.

(2) The offence under Section 138 shall be inquired into and tried only by
acourt within whose local jurisdiction,—

(a) if the cheque is delivered for collection through an account, the
branch of the bank where the payee or holder in due course, as the case
may be, maintains the account, is situated; or

(b) if the cheque is presented for payment by the payee or holder in due
course otherwise through an account, the branch of the drawee bank
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where the drawer maintains the account, is situated.

Explanation— For the purposes of clause (a), where a cheque is
delivered for collection at any branch of the bank of the payee or holder
in due course, then, the cheque shall be deemed to have been delivered to
the branch of the bank in which the payee or holder in due course, as the
case may be, maintains the account.

(2) The offence under Section 138 shall be inquired into and tried only
by a court within whose local jurisdiction,—

(a) if the cheque is delivered for collection through an account, the
branch of the bank where the payee or holder in due course, as the case
may be, maintains the account, is situated; or

(b) ifthe chequeis presented for payment by the payee or holder in due
course, otherwise through an account, the branch of the drawee bank
where the drawer maintains the account, is situated.

Explanation—For the purposes of clause (a), where a cheque is
delivered for collection at any branch of the bank of the payee or holder
in due course, then, the cheque shall be deemed to have been delivered to
the branch of the bank in which the payee or holder in due course, as the
case may be, maintains the account.”

18. Thus, it is clear that for offence under Section 138 of Negotiable
Instruments Act, the Court cannot take cognizance except upon a complaint, in
writing, made by the payee or, as the case may be, the holder in due course of the
cheque. The Supreme Court in the case of M. M.T.C. Ltd (Supra) has held that if the
complaint is filed by a person, who is not authorized by the Company, then it is
merely an irregularity and can be corrected by the Company at a later stage by
sending the correct/authorized person.

19. In the case in hand, the situation is more or less similar. The complaint
under Section 28 of Act, 1994 can be filed either by Appropriate Authority or by a
person who fulfills the requirement of Section 28 (1)(b) of Act, 1994. Thus, it can
be said that any body can set the criminal law in motion subject to fulfillment of
certain conditions. Therefore, this Court is of the considered opinion, that in case
if the complaint is filed by a person, who is not properly authorized under the Act,
1994, then it is merely an irregularity, which would not result in dismissal of the
complaint. On the contrary, the Appropriate Authority may join the complaint at
any stage. Thus, this Court is of the considered opinion, that although the
complaint filed by S.D.O. (Revenue) cannot be said to be filed by an Appropriate
Authority, but the said defect would not result in dismissal of complaint, but the
Appropriate Authority can join the complaint at a later stage.

20. The Complaint was filed in the year 2014 and the present application for
quashment was filed on 23-8-2018, i.e., after 4 years of institution of complaint.
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An interim order of stay was passed on 1-2-2019 i.e., after near about 5 years of
institution of complaint. However, the applicant has not disclosed the stage of
complaint in the application. As per the information available on web site, the
charges were framed in the year 2017 and the case is being listed for prosecution
evidence after framing of charges. Thus, it appears that the Trial must have
reached to an advance stage. The applicant has also approached this Court after
a considerable long time without any explanation of delay. Under these
circumstances, it would not be in the interest of justice to quash the proceedings
on the basis of an irregularity. Therefore, it is held that although the S.D.O.
(Revenue) is not competent to file the complaint under Section 28 of the Act,
1994, but the said irregularity can be rectified by the Appropriate Authority by
joining the complaint. Therefore, liberty is granted to the District Magistrate,
Bhind to join the complaint as a complainant and S.D.O. (Revenue) can appear as
awitness.

21.  Withaforesaid observations, the application is finally disposed of.
22. The interim order dated 13-2-2019 passed by this Court is hereby vacated.

23. The Trial Court is directed to conclude the Trial within a period of 6
months from the date of receipt of the Copy of this Order. The Registry is directed
to send the copy immediately.

24. The District Magistrate, Bhind is also directed to move an application for
substituting him as the complainant. The said application be moved within a
period of one month from today. The Public Prosecutor is directed to inform the
District Magistrate, Bhind. Let a copy of this order be also sent to the District
Magistrate Bhind for necessary compliance.

Order accordingly

L.L.R. [2020] M.P. 1205
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Shailendra Shukla
M.Cr.C. No. 9324/2016 (Indore) decided on 20 February, 2020

HARISH CHANDRA SINGH ...Applicant
Vs.
STATE OF M.P. & ors. ...Non-applicants

A. Essential Commodities Act (10 of 1955), Section 11 and
Fertilizer (Control) Order, 1985, Clause 24 — Complaint — Competent Person &
Forum — Held — Section 11 nowhere states that complaint be made only to
Court, all it says that complaint is to be made by concerned competent
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person — Complainant is Fertilizer Inspector who has submitted written
complaint and FIR was lodged — No illegality in the procedure adopted —
Application dismissed. (Para21)

@. 3199 d qeq SETIH (1955 BT 10), €IRT 11 VG Qv ((F777)
31T, 1985, W< 24 — YRTIT — WeTH fad vq Bivyg — AffeiRa — et 11
Bl H ofara T dxd) fb aRare daa =™ &) fhar o Goar 2, 98
Ddd gg 9ard] & fob aRare daa d&fera e aafed g1 g foar ot goar @ —
gRardl Sdve Flias @ e faRaa aRare yxga f&ar @ wa yerm ga-n
gfrdes gof fear &1 — u=1E 8 ufshar § oIS srdedr 181 — e @i |

B. Criminal Procedure Code, 1973 (2 of 1974), Section 482 and
Essential Commodities Act (10 of 1955), Section 11 — Mishandling of Sample —
Held — Issue of mishandling of samples by authorities is a matter of evidence
which cannot be looked into at this stage. (Para23)

. qUS HfHAT dfed, 1973 (1974 &7 2), €T 482 V4 3199Tdb d¥
SIfEfI9 (1955 @1 10), €RT 11 — T BT Todd ¥v@ veEgid — APEiRa —
YTRISTRAT RT AT & Teld & W1 ST Y]&l, GIET T U AT & o 56
Ysh¥ UR T8 ST Sl HabdlT |

C. Essential Commodities Act (10 of 1955), Section 10 & Fertilizer
(Control) Order, 1985, Clause 24 — Complaint — Held — Petitioner is a
compliance officer of the Company — FIR can be lodged against him as per
clause 24 of the Fertilizer (Control) Order, 1985 —Apex Court concluded that
complaint can be filed against company alone, or officer-in-charge alone or
against both. (Paras 14to 18)

TT. 31aeqH I¥q eI (1955 BT 10), &II%T 10 ¥G FdvF ((IF77)
3139, 1985, @S 24 — YRare — ff=iRa — A=, U &1 & Fure
ARSI ? — Id¥ad (FrE=A0T) AT, 1985 B WS 24 T ATUR SUD [Iwg YA
a1 gfade <o foar o gadar @ — "died <aEred 1 frsefifa fear fe
IRdre, Ade HU 32Aal bl YARI ARSI AT <141 & fIwg uxgd far o
AHAT R |

Cases referred:
(2015) 12 SCC781,(2009) 3 SCC 264.

Piyush Mathur with PM. Bhargava and Akash Vijayvargiya, for the
applicant.
Anil Ojha, P.P. for the State.
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ORDER

SHAILENDRA SHUKLA, J.:- The petitioner has filed the present petition
under Section 482 of Code of Criminal Procedure, 1973 (for short 'Cr.PC')
seeking quashment of FIR dated 31.08.2016 in Crime No0.493/2016, registered at
Police Station Industrial Area, Jaora, District-Ratlam (MP), under E.C. Act.

2. The facts contained in the petition are that the petitioner is the Quality
Compliance Officer of Paradeep Phosphate Ltd., a company registered under
Companies Act, 1956, having its registered office at Bhubaneswar at Orissa. The
petitioner is responsible for quality of fertilizer.

3. That, the Paradeep Phosphate Ltd., Company is into the business of
manufacturing, storing, packing, distributing, transporting of fertilizers,
chemicals. The company manufacturers and supply Di Ammonium Phosphates,
Several Grades of N.P. and N.P.K. fertilizers. Company is one of the leading
company and has been issued ISO 9001 :2008 certificate which is valid upto
24.07.2018. Copy of the ISO certificate is submitted herewith and marked as
Annexure P/2.

4, That since fertilizers fall into the Union list of the Constitution of India;
therefore the Central Government had promulgated the Fertilizer (Control) Order,
1985 in exercise of its powers available to it under the provision of the Essential
Commodities Act, 1955, (hereinafter referred as 'the E.C. Act') for the purposes of
regulating the Manufacture, Sale and Distribution of the Fertilizers, in the entire
Territories of the country.

5. That, the company applied for the registration and authorization in the
state of Madhya Pradesh for entitling the company to carry on the business related
to the fertilizers. The State of M.P. vide its order dated 25.6.2014, issued the letter
of authorization in accordance with the provisions of Control Order 1985.

6. That the company is having the manufacturing plant at Orissa where the
different grades of N.P.K. are manufactured in accordance with the Schedules of
Control Order, 1985. It is pertinent to mention that the company sales the fertilizer
through the authorized dealer in different states who in turn sales the fertilizer
through dealer. In the present case also the company is having the authorized
dealer at District Ratlam namely Kothari Agencies and Jaora Fertilizer Company.

7. That during the process of manufacturing of the Fertilizers, the company
takes absolute care in adhering to the prescribed Standards and dispatches the
Fertilizer, from out of the Factory premises, in the shape of properly Sealed and
Stitched Bags, for avoiding any possibilities of Fertilizer being spoiled, however
when the Bags sometimes gets opened up in loose shunting and/or get exposed to
the Moisture, it changes the Phosphorous Contents of the Fertilizer, being Water
Soluble.
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8. That, the company vide the dispatch dated 4.6.2015 sent the N.P.K.
Fertilizer 20:20:0:13 through Railway Racks for sale in State of Madhya Pradesh.
To (sic : Two) consignments from the said rack were sent to Ratlam, which were
received on 4.7.2015. The company operates through the authorized dealers
therefore, the required quantity was delivered to Kothari Agencies as well as the
Jaora Fertilizer Company.

9. The petitioner submits that the samples were collected from Agency
Arvind and Company which was after analysis found to be sub-standard. The
other sample was sent to Hamirpur at Uttar Pradesh which also showed that the
sample was sub-standard. Samples were also collected from one more agency
called Atlas Iron Works, Jaora. Its first sample was found to be sub-standard and
the second sample was sent to Ratlam where the same was found on reanalysis as
conforming to the prescribed standards.

10. In view of the fact that both the samples drawn from Arvind and Company
Agency gave adverse reports, an order was issued by the respondent No.2 to stop
sale and action was directed to be initiated against the concerned persons by the
respondent No.2 to respondent No.3. Despite clarification offered by the
petitioner, FIR was registered on 31.8.2016 bearing crime n0.493/2016.

11. The petitioner submits that the very fact that the sample of Atlas Iron
Works, Jaora which was sent for reanalysis was found to be proper, itself shows
that the adverse report in respect of other samples was a result of mishandling by
the agent or the dealers to which fertilizers got exposed to the moisture and
therefore the sample failed. It is further stated that police was not authorized to
take action and that the court could have taken cognizance only if a written
complaint by Inspector was filed before the court. Only the Inspector was
empowered to take action under Section 11 of the E.C. Act in view of the clause
26, 27 and 28 of the F.C.O, that there was huge delay of six months of lodging of
FIR, that action at the instance of respondent No.2 ie., Deputy Director was illegal
and the respondent No.3 was only a responsible for taking action and that the
petitioner had no mens rea in the commission of the alleged offence. On these
grounds the criminal investigation and the FIR bearing crime n0.439/16 has been
sought to be quashed.

12. In their reply, respondents have submitted that as regard the objection
pertaining to not complying with Clause 24 of the Fertilizer Control Order, the
applicant and the manufacturing company has never informed the answering
respondents about their appointed officers (compliance officer) and first time in
the present application the name of the compliance officer has been disclosed and
therefore the petitioner cannot seek shelter under Clause 24. Regarding delay in
lodging FIR, it has been stated that after collecting of sample, the same is analyzed
by the State Laboratory and thereafter the second sample was sent for the analysis
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and the delay is attributable to such long drawn procedure which takes substantial
time. The deficiency was found in the manufacturing process. Hence, the
persons responsible in manufacturing and in maintaining quality control have
been made accused. The petition has been sought to be rejected on the aforesaid
ground.

13. The question before this court is whether in view of the grounds contained
in petition, the desired relief of quashment can be afforded to the petitioner or not.

14. Clause 24 of the Fertilizer (Control) Order, 1985, is reproduced as
below :-

"24. Manufacturers/[importers|/Pool handling
agencies to appoint officers responsible with compliance
of the order :- Every manufacturing organization
[importer] and pool handling agency shall appoint in
that organization and in consultation with the Central
Government, an officer, who shall be responsible for
compliance with the provisions of this order. "

15.  The petitioner himself has admitted that he is a compliance officer of
Paradeep Phosphate Ltd. Hence FIR could be lodged against him as per Section
24 of FCO which has been done in this case.

16.  Learned counsel during the course of his oral submissions has laid stress
on the fact that in view of the express language of Section 10 of the E.C. Act, the
company ought to have been included as an accused and the prosecution could not
have lied only against the petitioner. In support, a citation of Sharad Kumar
Sanghi vs. Sangita Rane, (2015) 12 SCC 781 has been referred to, in which it has
been laid down that where company has not been arrayed as a party, criminal
proceedings against the Managing Director alone were not maintainable.

17. This citation was considered. The facts reveal that the complainant had
purchased a vehicle. It was later found by him that the engine number inscribed on
the engine was different from the engine number written on the papers given to
him. It was further revealed that the car had got damaged while being brought
after its manufacture from factory due to accident and its engine had to be
changed. In such circumstances, it was held that the car company ought to have
been impleaded as accused apart from the petitioner.

18. The present case is in respect of Essential Commodities Act and a citation
in respect of such act would have precedence over the citation submitted by the
learned counsel. Learned counsel for the State has brought court's attention
towards the citation of State (Govt. of NCT of Delhi) vs. D.A.M. Prabhu & Anr.,
(2009) 3 SCC 264 in which in para 13 it has been laid down that if the
contravention of the order made under Section 3 of the E.C. Act is by a company,
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the persons who may be held guilty and punished are one the company itself. Para
13 of the judgment reads as under :-

'8. The section appears to our mind to be plain enough. If the
contravention of the order made under Section 3 is by a
company, the persons who may be held guilty and punished are
(1) the company itself, (2) every person who, at the time the
contravention was committed, was in charge of, and was
responsible to, the company for the conduct of the business of
the company whom, for short, we shall describe as the person-
in-charge of the company, and (3) any director, manager,
secretary or other officer of the company with whose consent or
connivance or because of neglect attributable to whom the
offence has been committed, whom, for short, we shall describe
as an officer of the company. Any one or more or all of them may
be prosecuted and punished. The company alone may be
prosecuted. The person-in-charge only may be prosecuted. The
conniving officer may individually be prosecuted. One, some or
all may be prosecuted. There is no statutory compulsion that the
person-in-charge or an officer of the company may not be
prosecuted unless he be ranged alongside the company itself.
Section 10 indicates the persons who may be prosecuted where
the contravention is made by the company. It does not lay down
any condition that the person-in-charge or an officer of the
company may not be separately prosecuted if the company itself
is not prosecuted. Each or any of them may be separately
prosecuted or along with the company. Section 10 lists the
person who may be held guilty and punished when it is a
company that contravenes an order made Section 3 of the
Essential Commodities Act. Naturally, before the person in-
charge or an officer of the company is held guilty in that
capacity it must be established that there has been a
contravention of the order by the company.

8. The above position was highlighted in Sheoratan Agarwal v.
State of M.P, (1984)4SCC352."

19. In respect of the ground that Inspector only could have lodged the
prosecution under Section 11 shall not be considered.

20.  FIR Annexure P/13 was perused. The complainant is Fertilizer Inspector,
who has submitted written complaint. Section 11 of E.C. Act is reproduced
below :-

"11. Cognizance of offences.- No Court shall take cognizance of
any offence punishable under this Act except on a report in writing
of the facts constituting such offence made by a person who is a



LLL.R.[2020]M.P. Harish Chandra Singh Vs. State of M.P. 1211

public servant as defined in Section 21 of the Indian Penal Code
(45 of 1860) [or any person aggrieved or any recognised
consumer association, whether such person is a member of that
association ornot]. "

21. This section nowhere states that the complaint be made only to the court.
All it says is the complaint in writing is to be made by the concerned competent
person which in this case is Inspector who has filed written complaint and Section
154 of Cr.P.C provides that on receiving information relating to cognizable
offence FIR shall be registered. This has been done in this case and there is no
illegality in the procedure adopted.

22.  Regarding the delay in FIR, the respondents have explained the cause for
delay and the cause shown is appropriate. Other submissions do not strike at the
root of prosecution which has been initiated against the petitioner. These
submissions can be raised at the time of final arguments.

23.  Regarding submission that the sample collected from Atlas Iron Works
conformed to the specifications on reanalysis and therefore the error had occurred
in respect of sample collected from Arvind Steel Agency due to mishandling, is a
subject matter of evidence which cannot be looked into at this stage.

24, After due consideration, the grounds contained in petition filed under
Section 482 of Cr.P.C. seeking quashment of investigation and FIR are rejected as
being without any basis.

25.  Consequently, the petition filed under Section 482 of Cr.P.C is dismissed.

26. It can be seen that Harischandra Singh was appointed as compliance
officer in the year 2016 whereas, the manufacture of fertilizer in question and its
sampling dates back to the year 2015. Hence, the investigating agency will be
required to see as to who was the quality control officer of the Paradeep Phosphate
Company at that point of time. He shall also be required to be impleaded as an
accused. Shri Harishchandra Singh is accused by virtue of being compliance
officer. However, if he was not responsible for the quality control in the year 2015
then apart from him the concerned officer shall also be required to be impleaded.

Application dismissed
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L.L.R. [2020] M.P. 1212
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Shailendra Shukla
M.Cr.C. No. 51140/2019 (Indore) decided on 20 February, 2020

LOKESH SOLANKI ...Applicant
Vs.
STATE OF M.P. ...Non-applicant

A. Criminal Procedure Code, 1973 (2 of 1974), Section 173(8) &

482 — Investigation During Trial — Held — During trial, vide impugned order,

mobile phone sent to FSL to retrieve its recording — For ends of justice, in

appropriate cases, Court can order further investigation even at the stage of

trial — Presiding Officer exercised his right for further collection of evidence
—Nolegal impediment in exercising such right —Application dismissed.

(Paras 11 to 13)

@. QUS JibaT Aledl, 1973 (1974 &T 2), €IIRT 173(8) T 482 — fagreor
& givrT g9y — AfifeiRa — faarer @ <=, snafia e g1, AidIS
B Bl IS RBIST g: YT S 2 U T Yol WSl TRT — AR & SGa
& fog, @yfaa yaeon § e, fare & gsa ) A afaRea s=awor
IRRIT &R GHdl & — derf= AR A AfaRea g vafa o= @ fau
SIS ATPR BT YA fhaAT — Sad AfTPR BT AT B3 A s fAfSrd srsa+
TET — SMTdS @i |

B. Criminal Procedure Code, 1973 (2 of 1974), Section 2(h) —
Investigation — Held — Sending the mobile phone to FSL in order to retrieve its
recording is a part of investigation. (Para13)

. qUe yiar wfear, 1973 (1974 &7 2), &RT 2(h) — 49T —
AfHFEIRT — A9 d B I DT RBIST BT Y- UTW H 2, TH.YH.Uel.
AT ST, 4907 &1 8 Yo feear 2 |

C. Criminal Practice — Seizure Memo — Mobile Phone/Memory
Card — Held — Seizure memo is not expected to show the contents of the
memory card i.e. recording — Submission that seizure memo does not state
that it contains recording, is of no consequence. (Paras 15 & 16)

T giftss uglfa — wisdl g9 — #leIsa ®i9/39N8 &8 —
afifeiRa — Sl A9 F 4910 BT @) siad¥g srefa Re1fS 7 &1 <eriar s
aafera 1 — faes 6 o=l A9 a7 SeoifRad 18 &xar f& sud RS
JFdafdse 2, BIs Aewd -T8f X&dT |
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Casesreferred:

AIR 1955 SC 196, 2007 1 SCC 536, 1997 Vol. 1 SCC 361, 2017 4 SCC
177,2019 SCC Online SC 1346.

S.K. Vyas with Sonali Goyal, for the applicant.
Anil Ojha, P.P. for the non-applicant-State.

ORDER

SHAILENDRA SHUKLA, J.:- The petitioner has filed the petition under
Section 482 of Code of Criminal Procedure, 1973 (for short 'Cr.PC') seeking
quashment of order dated 18.11.2019 passed by learned 02nd Additional Sessions
Judge, in Sessions Trial N0.632/2016 by which the learned Judge has allowed the
application filed by the prosecution to send the seized mobile phone for data
recovery to Regional Forensic Science Laboratory, Hyderabad.

2. The facts of the case in nutshell was that accused persons had conspired to
kill Jai Singh, a lawyer practicing at Mhow, District-Indore. The plan was to be
carried out while Jai Singh would proceed in his Verna car and modus-operandi
would be to strike his car with Dumper driven by one of the co-accused persons.
Such conspiracy was hatched by co-accused-Mangilal who was inside the jail and
who was the chief conspirator at whose behest such conspiracy was hatched. He
had given telephonic instructions through mobile phone from inside the jail. On
29.03.2016, accused-Ramsingh drove the dumper and struck the Verna car
carrying Jai Singh Thakur. While Jai Singh escaped with injuries, two
motorcycles were struck by the Dumper and one occupant of each of these
motorcycles succumbed to their injuries. Initially offence under Sections 304-A,
337, 279 IPC was registered but after investigation offence under Sections 302,
307, 120-B IPC were added.

3. During investigation, a CD allegedly containing the conversations
between witness Hirasingh and Umabai was seized. As per prosecution story, the
conversation threw light on the conspiracy which was hatched. This CD was
prepared by witness-Banesingh. The mobile from which the CD was burnt was
seized from Hirasingh. However, this mobile phone when tried to be used at the
time of examination of Hirasingh, the same did not get activated despite charging
the same. Therefore, the prosecution filed an application to send the mobile to FSL
in order to retrieve the recording. Vide impugned order, the Presiding Officer has
sent the mobile to Forensic Science Laboratory (FSL) so that recording contained
therein can be retrieved.

4. The impugned order has been challenged on the ground that Hirasingh has
refused to identify the mobile phone as his own, that Umabai in her Court
deposition has denied to have been spoken to Hirasingh, that it was not the part of
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duty of learned trial Court to send the mobile phone to regional Forensic Science
Laboratory, that once Hirasingh had made statements disowning the mobile
belonging to him, the recording if any, in the aforesaid mobile phone has ceased to
be of any relevance. Hence the order has been sought to be set-aside.

5. During submissions, learned senior counsel for the petitioner has
submitted that seizure memo also does not show that the mobile phone carries any
recording and Investigating Officer (I0) himself never heard any recording of the
mobile phone and thus, there is no evidence that the aforesaid mobile phone
contained any recording.

6. Learned public prosecutor for the State has submitted that witness-
Banesingh who provided the CD to the Investigating Officer (I0) contained
conversations which would throw light on the conspiracy hatched which is
extremely relevant and that the conversation was recorded from the seized mobile
only and it is extremely important to retrieve the recording from the mobile phone
which would have primary evidence and therefore for just decision of the case, it
was appropriate on the part of the Presiding Officer of trial Court to send the
mobile phone to the FSL.

7. Heard learned counsel for the parties.
8. The documents were perused.
0. No attempt was made by the Investigating Officer (I0) to see as to whether

the CD provided by the witness-Banesingh was infact made from the mobile
phone seized from Hirasingh.

10. It can be seen that after investigation was over, trial ensued and such an
application was filed. What is aimed to obtain is collection of evidence at the trial
stage. The only question is whether the evidence can be allowed to be collected
during the course of trial.

11. As per the provisions of Criminal Procedure Code, after completion of
investigation in cognizable offence, the police files final report under Section
173(8) of Criminal Procedure Code, commonly known as chargesheet. After such
report has been forwarded to the Magistrate, at times, the police conducts further
investigation as well, under Section 173(8) of Criminal Procedure Code.
However, whether such exercise can be gone into at the post cognizance stage was
a matter which needed to be thrashed out. The Hon'ble Apex Court in number of
citations such as in the case of H.N. Rishbud vs State of Delhi AIR 1955 SC 196
paved the way for further investigation even after the Magistrate had taken the
cognizance. In the case of Hemant Dhasmana vs CBI and Another 2007 1 SCC
536, it was held that power of police to conduct further investigation can be
triggered out at the instance of the Court. In the case of Randhir Singh Rana vs
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State (Delhi Administration) 1997 Vol.1 SCC 361, it was held that Magistrate
cannot suo motu direct further investigation or direct reinvestigation but an
application has to be filed before him. In the case of Amrutbhai Shambhubhai
Patel vs Sumanbhai Kantibhai Patel 2017 4 SCC 177, it was held that after
cognizance has been taken, further investigation under Section 173(8) of Criminal
Procedure Code, cannot be directed either suo motu or at the behest of
complainant. However, recently the three Judges Bench of Hon'ble Apex Court in
the case of Vinubhai Haribhai Malviya vs State of Gujaratin 2019 SCC Online SC
1346 has held asunder:

" It does not stand to reason that the legislature provided
power of further investigation to the police even after filing a
report, but intended to curtail the power of the Court to the
extent that even where the facts of the case and ends of justice
demanded, the Court can still not direct the investigating
agency to conduct further investigation, which it could do on
itsown."

Hence no doubt remains that for the ends of justice, in appropriate cases,
the Court can order further investigation even at the stage of trial.

12.  The word investigation as defined in Section 2(h) of the Code of Criminal
Procedure, 1973 reads as under:

'" Investigation' includes all the proceedings under this Code
Jfor the collection of evidence conducted by a police office or by
any person (other than a Magistrate) who is authorized by a
Magistrate in this behalf.

13. Sending the mobile phone to FSL in order to retrieve its recording is a part
of investigation. In the case in hand, the Presiding Officer vide impugned order
has exercised his right to order for further collection of evidence which has been
recognized by the Hon'ble Apex Court. Hence, there is no legal impediment in
exercising such right in view of the Hon'ble Apex Court citations (supra).

14. Now the question is whether it was proper to exercise such rights in this
particular case ?
15.  Learned senior counsel for the petitioner submits that witness-Hirasingh

from whom the mobile phone has been shown to be recovered by the prosecution,
has denied its ownership in his deposition and that seizure memo itself does not
state that it contains such recording.

16. This submission in my view is a feeble attempt made by the learned senior
counsel for the petitioner to thwart the aforesaid action taken by the trial Court.
The mobile phone has been shown to be seized from witness-Hirasingh and the
concerned seizure witnesses shall be deposing regarding its seizure from
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Hirasingh. The seizure memo is not expected to show the contents of the memory
card i.e. recording. Hence the submission that seizure memo does not show such
recording is of no consequence.

17.  After due consideration of the aforesaid and for the ends of justice, the
impugned order has been passed by learned Presiding Officer and there is no
impropriety therein. Accordingly, the petition filed under Section 482 of Code of
Criminal Procedure, 1973, stands rejected. With the disposal of this petition, the
interim stay stands vacated automatically.

18. A copy of this order be dispatched immediately to the trial Court for
perusal and compliance.

Application dismissed

LL.R. [2020] M.P. 1216
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Anand Pathak
M.Cr.C. No. 5621/2020 (Gwalior) decided on 12 May, 2020

BALVEER SINGH BUNDELA ... Applicant
Vs.
STATE OF M.P. ...Non-applicant

A. Criminal Procedure Code, 1973 (2 of 1974), Section 438 and
Penal Code (45 of 1860), Sections 376, 386 & 506 — Anticipatory Bail — Held —
On false promise of marriage, initially physical intimacy developed between
applicant and complainant, later both entered into wedlock and lived
together comfortably for some days — No criminal antecedents of applicant —
Presence of applicant can be ensured by marking his attendance before
investigating officer for investigation —Application allowed. (Para34 & 36)

®. qUE FiGAr Gfedr, 1973 (1974 &7 2), €IRT 438 U4 qU€ Wledl
(1860 &T 45), €TIRTY 376, 386 T 506 — 37 o7 — AffaeiRa — faare &
ff1edT 99 WX, IARY ¥, ATd<H U9 uRardl & #eg AR AeY 99, Toedng
QI A faare fear aom 8 A7 a& AIRMm 4@ 9y @ — AdGD BT DS
JATIRTI® Ydged T8l — aﬁw$maﬁgﬁaﬁwﬁaﬁraﬁwaﬁﬁm$
FHE S BRI IRIR B GHREd 31 ST Al © — AT J9R |

B. Criminal Procedure Code, 1973 (2 of 1974), Section 438 —
Anticipatory Bail — Maintainability of Application — Filing of Charge-Sheet —
Effect—Held — Application u/S 438 Cr.P.C. is maintainable even after filing of
charge-sheet or till person is not arrested. (Para24)
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9. QUE Hidar wfedl, 1973 (1974 &7 2), €IRT 438 — AT AT —
31de @t gIyvirar — R g3 geqd a1 &rEr — g4rq — afifeiRa — <
Y.H. B ©RT 438 B (A ATAE, IRIT—UF Y& f6A &< & 918 Wi 3reran
9 & Afdd RREAIR 81 81 Sirdr, g 2 |

C. Criminal Procedure Code, 1973 (2 of 1974), Sections 82, 83, 84,
85, 86 & 438 — Anticipatory Bail — Proclaimed Offender — Effect — Held —
Proceedings u/S 82 & 83 Cr.P.C. are transient/interim/provisional in nature
and subject to proceedings u/S 84, 85 & 86 Cr.P.C. — On basis of transient
provision, valuable right of personal liberty of an individual at least to seek
anticipatory bail cannot be curtailed — Application u/S 438 is maintainable
even if person has been declared proclaimed offender u/S 82 Cr.P.C.(Para 31)

7T, qUs UlHar Giedl, 1973 (1974 &7 2), €TV 82, 83, 84, 85, 86 T
438 — 317 SHTIT — S]EIT ruvrElt — garg — APEiRa — 9.9, @1 a1
82 q 83 @ 3faiid drAATEAT AR / FafR¥ / I=ifaH Tawy & & a1 €.9.9.
P EIRT 84, 85 9 86 B AV d HIAAIRAT B M & — IRATA IS & IR
WR, TP Afad P <f2d W@dadr & 989 ABR &I 7 4 B4 AR S
a9 @ fov gura L) fear S Wedr — 9RT 438 @ (¥ a 3mde vl @
eIl Safad &1 <94, & gRT 82 & fcia SEIfya srarelt enfya fear g |

D. Criminal Procedure Code, 1973 (2 of 1974), Section 438 —
Anticipatory Bail — Maintainability of Application — Farari Panchnama &
Police Declaring Award — Effect — Held — Even if police has declared award or
prepared farari panchnama even then application u/S 438 for anticipatory
bail is maintainable — However, it is to be seen on merits that whether
application deserves to be considered and allowed as per factors enumerated
in Section 438 Cr.P.C. itself. (Para32 & 33)

g QUS HiaT diedl, 1973 (1974 T 2), €IIRT 438 — VA AT —
13T @ GIYvfigar — BN YT T Ylerd §1%7T YRvaiR giyd bar orar —
g41q — fifEiRa — Jefl gfead gRT (e R a1ifya sier@ar s 49+-r daR
foar wam @ 99 +ff aRT 438 @ il AW TG @ forg smdET wivvhi @ —
T, I ORI & IMMER R ™ ST A1 6 FIT e .99, 3 aRT
438 W YINTG SRS & JTAR AR fHA M a2 woR fad o= ava @)

E. Criminal Procedure Code, 1973 (2 of 1974), Section 438 and
Constitution — Article 21 — Personal Liberty — Held — Personal liberty of
individual as ensured by Section 438 Cr.P.C. is embodiment of Article 21 of
Constitution in Cr.P.C., therefore scope and legislative intent of Section 438
Cr.P.C.is to be seen accordingly. (Para25)
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8. QUS Hfbar afedr, 1973 (1974 &7 2), €IINT 438 U Glaem—7 —
BT 21 — Jfed wadFar — AMFERT — U4, B aRT 438 gRT YHR=a
@1 T3 afaa o) ARF w@dzar <99, ¥ G @ Jgw8T 21 &1 WHy B, 31«
TU.H. DI ORI 438 B fIEIR Ua fAumfl e &1 agI9R Q@1 §H1 4913y |

Cases referred:

AIR 2019 SC 4010, AIR 2019 SC 327, (2012) 8 SCC 73, (2014) 2 SCC
171, AIR 1980 SC 1632, SLP (Criminal) Nos. 7281-7282/2017 order passed on
29.01.2020 (Supreme Court), (2012) 11 SCC 205, 2013 Cr.L.J. 3140, 1977
Cri.L.J. 1708, AIR 2011 SC 312, (2003) 8 SCC 77, (2010) 1 SCC 684, (1996) 1
SCC667,(2005)4 SCC303,2003 (1) MPLJ 513.

Ankur Maheshwari, for the applicant.

R.S. Bansal, P.P. for the non-applicant/State.

Awdhesh Singh Tomar and Sangeeta Pachori, for the complainant.

VK. Saxena with Rajesh Kumar Shukla, Atul Gupta and S.K. Shrivastava
aswellas V.D. Sharma, as amicus curiae.

ORDER

ANAND PATHAK, J.:-This is first bail application preferred by the
applicant under Section 438 of Cr.P.C. wherein he is apprehending his arrest in a
case registered vide Crime No.448/2019 at Police Station Vishwavidyalaya,
District Gwalior for alleged offence punishable under Sections 376, 386, 506 of
IPC.

2. It is submitted by learned counsel appearing for the applicant that police
has registered a false case against him. As per FIR, date of incident appears to be
27-10-2019 whereas FIR lodged on 15-12-2019, apparently delayed in nature.
Applicant and prosecutrix entered into wedlock through Hindu rites and rituals
and copy of marriage certificate and photographs in this regard are attached with
the application.

3. As per allegations on the pretext of marriage, alleged rape has been
committed by applicant. Some amount has been transferred in favour of the
prosecutrix by the applicant which reveals that both were in relationship. Even
otherwise, on the pretext of marriage if physical intimacy developed then the
same does not constitute offence of rape. In support of his submission, he relied
upon the judgments of Apex Court in the case of Pramod Suryabhan Pawar Vs.
State of Maharashtra and others, AIR 2019 SC 4010 and Dr. Dhruvaram
Murlidhar Sonar Vs. State of Maharashtra and others, AIR 2019 SC 327.
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4. It is further submitted that after registration of offence both tried to settle
the matter and therefore, petition has been preferred under Section 482 of Cr.P.C.
for compromise bearing M.Cr.C.No. 930/2020 which was dismissed as
withdrawn on 28-01-2020 because the allegations were of Section 376 of IPC also
(in light of various judgments of Apex Court), therefore, compromise could not be
given effect to. This itself indicates that domestic nature of relationship and
incompatibility into it has been tried to be converted into offence of rape.
Applicant is aged 41 years of age and prosecutrix is around 41-42 years of age.
Therefore, at such matured stage, if two adults enter into wedlock and thereafter
their domestic relationship is severed for any reason then the same does not
amount to commission of offence of rape. He is reputed citizen of locality and
chance of absconsion is remote. Confinement would bring social disrepute and
personal inconvenience. He undertakes to cooperate in investigation and would
make himself available as and when required by the investigating officer and also
undertakes that he would not be source of harassment and embarrassment to the
complainant party in any manner. Consequently, he prayed for bail of anticipatory
nature.

5. Learned counsel for the applicant further responded to the queries raised
by this Court about maintainability of the application for anticipatory bail under
Section 438 of Cr.P.C. in view of the legal position that when any person has been
declared as absconder and award of Rs.5,000/- has been declared by the
Superintendent of Police as per Police Regulation 789 (as per case diary of instant
case) then his prospects to get anticipatory bail gets extinguished, learned counsel
for the applicant submits that it is not correct application of law because here in the
present case the applicant has not been declared absconder so far as per Sections
82 and 83 of Cr.P.C. Therefore, legal bar created by the judgments of Apex Court
in the matter of Lavesh Vs. State (NCT Of Delhi), (2012) 8 SCC 73 as well as in the
matter of State of M.P. Vs. Pradeep Sharma, (2014)2 SCC 171 is not applicable in
the present set of facts.

6. It is submitted by learned counsel for the applicant that police is at liberty
to declare award over any person for apprehension who is not available for
investigation but this may be their device to deny the applicant (or other similarly
situated persons) a chance to get anticipatory bail.

7. On the other hand, learned PP for the respondent/State opposed the prayer
and on the basis of case diary submits that the applicant is required for
investigation. Rs.5,000/- as award has been declared by the Superintendent of
Police, Gwalior over his arrest vide proclamation dated 30-01-2020 as per M.P.
Police Regulations, para 80 and the fact that several Farari Panchnamas (arrest
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memos) are being prepared against him for ensuring his appearance but he did not
submit, therefore, he is absconding and therefore his bail application be dismissed
accordingly. He relied upon the judgment of Hon'ble Apex Court in the matter of
Lavesh (supra) and Pradeep Sharma (supra).

8. Learned counsel for the complainant also matched the vehemence of
counsel for the State and submitted that the applicant developed physical intimacy
with the prosecutrix under the pretext of solemnization of marriage and on the
promise of giving land and flat to the prosecutrix. On 16-11-2019 he solemnized
marriage with the prosecutrix without giving divorce to his first wife and
committed rape on 11-12-2019. Previously also he committed rape over her on
26/27-10-2019. He is a proclaimed offender under Section 82 of Cr.P.C. therefore,
as per the judgments of Lavesh (supra) and Pradeep Sharma (supra), he cannot be
given the benefit of grant of anticipatory bail. Learned counsel for the
complainant also raised the question of maintainability of the application under
Section 438 of Cr.P.C. in view of the above referred judgments. According to
learned counsel, once a person is declared as absconder by way of cash award then
application under Section 438 of Cr.P.C. is not maintainable. Since the applicant
also extended threat to the complainant, therefore, on this count also bail
application be dismissed.

9. This Court requested Shri V.K. Saxena, learned senior counsel and Shri
V.D. Sharma counsel to assist the Court as amicus curiae and resultantly they
addressed this Court on following questions raised in this case:

i- Whether after being declared as an absconder under Section 82/83
of Cr.P.C. or by police through Farari Panchnama or through
declaration of cash award for apprehension of accused, his
application under Section 438 of Cr.P.C. seeking anticipatory bail
before High Court or Sessions Court is maintainable or not ?

11- Whether application for anticipatory bail is barred even after filing
of charge-sheet ?

10. Shri Saxena, learned senior counsel was ably assisted by Shri Rajesh
Kumar Shukla, Shri Atul Gupta and Shri S.K. Shrivastava, Advocates.

11.  Learned senior counsel referred the judgment of Constitution Bench of
Apex Court in the case of Gurbaksh Singh Sibbia etc. Vs. The State of Punjab, AIR
1980 SC 1632 and submitted that the concept of anticipatory bail has been
elaborately discussed by the Hon'ble Apex Court as incorporated in Cr.P.C. by
virtue of 41st report of Law Commission. It is still holding the field, as reiterated
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by the Constitution Bench of Apex Court in its recent pronouncement in the case
of Sushila Aggarwal and others Vs. State (NCT of Delhi) and another in SLP
(Criminal) Nos.7281-7282/2017 passed on 29-01-2020.

12. He submits that different facets of Section 438 of Cr.P.C. have been
elaborately dealt with in these judgments and therefore, law is well settled that
personal liberty is such sacrosanct that it cannot be sacrificed at the whims and
fancies of Investigating Officer. He referred the solemn duty and its constant
violation by the Investigating Officer and other officers to curtail the prospects of
personal freedom of person by declaring him absconder by issuing cash reward or
preparing Farari Panchnama.

13.  According to him, such instances render the affected person at the mercy
of Police Officer and his personal freedom is compromised. Therefore, personal
liberty cannot be curtailed and in support of his submission he referred various
judgments to bring home the fact that personal liberty of an individual by way of
seeking anticipatory bail can be considered even after filing of charge-sheet.

14. Shri V.D. Sharma, learned amicus curiae also placed his submission while
taking history of Section 438 of Cr.P.C. by referring Law Commission of India
report 41st of year 1969 which categorically recommended for insertion of
provision of anticipatory bail in the old Cr.P.C. of 1898 (earlier provision Section
497-A) and by virtue of same, Section 438 of Cr.P.C. of 1973 is offspring of said
report. He referred Law Commission of India report No.203 of the year 2005 and
Law Commission of India report No.268 of the year 2017 which deal with the
developments, difficulties and proposed amendments in respect of anticipatory
bail. He referred definition of 'Absconder' and relied upon the judgments in
support of his submissions rendered by Apex Court in the matter of Sunil Clifford
Daniel Vs. State of Punjab, (2012) 11 SCC 205, Sujit Biswas Vs. State of Assam,
2013 Cr.L.J. 3140 and the judgment rendered by Madras High Court in the matter
of KTMS Abdul Kader Vs. Union of India, 1977 Cri.L.J. 1708. Through various
judgments relied upon, he tried to bring home the fact that mere abscondence is
not sufficient to deny the valuable right of personal freedom of an individual. This
is to be seen in the facts and circumstances of each case and he also relied upon the
judgment of Apex Court in the matter of Gurbaksh Singh Sibbia etc. (supra) and
Siddharam Satlingappa Mhetre Vs. State of Maharashtra, AIR 2011 SC 312 to
submit that anticipatory bail is maintainable at any stage till accused is not
arrested but with the only caveat/condition that each case bears different factual
matrix, therefore, merit of the case has to be dealt with accordingly.

15.  Heard learned counsel for the parties as well as learned Amicus Curiae at
length and perused the case diary.
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16. Here, the factual contours of case indicates that the applicant and
prosecutrix are in their forties (aged 41-42 years) and as per the allegations, the
applicant was already married and interestingly on the false promise of marriage,
he committed rape and as per contents of FIR itself, he solemnized marriage with
the prosecutrix on 16-11-2019 and thereafter continued to live as her husband for
some time. As per submission of learned counsel for the applicant, the application
under Section 482 of Cr.P.C. for compromise by way of M.Cr.C.N0.930/2020 was
also filed earlier by the parties to settle their dispute but since the allegation was
under Section 376 of IPC also, therefore, the said prayer for settlement was
rejected by this Court.

17.  Here, the main objection of counsel for the respondent/State and
complainant is preparation of Farari Panchnama and declaration of award of
Rs.5,000/- over the applicant to secure his arrest and therefore, the respondent/
State and complainant sought dismissal of this application on this ground mainly.

18. Constitution Bench judgment of Apex Court in the matter of Gurbaksh
Singh Sibbia etc. (supra) takes all possible contours into its ambit. Full Bench
judgment of Punjab & Haryana High Court from which case originates, rejected
the application for bail after summarizing eight legal propositions and all those
legal propositions were considered and repelled by the Constitution Bench in very
categorical terms. Some of the paras of the judgment are worth reproduction in the
present case also; to consider the importance given by the Apex Court to the
Personal Liberty of an individual:

"15. Judges have to decide cases as they come before them,
mindful of the need to keep passions and prejudices out of
their decisions. And it will be strange if, by employing
Judicial artifices and techniques, this Court cuts down the
discretion so wisely conferred upon the Courts, by devising
a formula which will confine the power to grant
anticipatory bail within a strait-jacket. While laying down
cast-iron rules in a matter like granting anticipatory bail,
as the High Court has done, it is apt to be overlooked that
even Judges can have but an imperfect awareness of the
needs of new situations. Life is never static and every
situation has to be assessed in the context of emerging
concerns as and when it arises. Therefore, even if this Court
were to frame a 'Code for the grant of anticipatory bail’,
which really is the business of the legislature, it can at best
furnish broad guidelines and cannot compel blind
adherence. In which case to grant bail and in which to
refuse it is, in the very nature of things, a matter of
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discretion. But apart from the fact that the question is
inherently of a kind which calls for the use of discretion
from case to case, the legislature has, in terms express,
relegated the decision of that question to the discretion of
the Court, by providing that it may grant bail If it thinks fit!"
The concern of the Courts generally is to preserve their
discretion without meaning to abuse it. It will be strange if
the Court exhibits concern to stultify the discretion
conferred upon the Courts by law.

21. ... A wise exercise of judicial power inevitably takes
care of the evil consequences which are likely to flow out of
its intemperate use. Every kind of judicial discretion,

whatever may be the nature of the matter in regard to which
it is required to be exercised, has to be used with due care
and caution. In fact, an awareness of the context in which
the discretion is required to be exercised and of the
reasonably foreseeable consequences of its use, is the hall
mark of a prudent exercise of judicial discretion. One ought
not to make a bugbear of the power to grant anticipatory
bail.

26. We find a great deal of substance in Mr. Tarkunde's
submission that since denial of bail amounts to deprivation
of personal liberty, the Court should lean against the
imposition of unnecessary restrictions on the scope of
Section 438, especially when no such restrictions have been
imposed by the legislature in the terms of that section.
Section 438 is a procedural provision which is concerned
with the personal liberty of the individual, who is entitled to
the benefit of the presumption of innocence since he is not,
on the date of his application for anticipatory bail,
convicted of the offence in respect of which he seeks bail. An
overgenerous infusion of constraints and conditions which
are not to be found in Section 438 can make its provisions
constitutionally vulnerable since the right to personal
freedom cannot be made to depend on compliance with
unreasonable restrictions. The beneficent provision
contained in Section 438 must be saved, not jettisoned. No
doubt can linger after the decision in Maneka Gandhi that
in order to meet the challenge of Article 21of the
Constitution, the procedure established by law for
depriving a person of his liberty must be fair, just and
reasonable. Section 438, in the form in which it is conceived
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by the legislature, is open to no exception on the ground that
it prescribes a procedure which is unjust or unfair. We
ought, at all costs, to avoid throwing it open to a
Constitutional challenge by reading words in it which are
not be found therein."

19. Similarly, the Apex Court in the case of Bharat Chaudhary and another
Vs. State of Bihar and another, (2003) 8 SCC 77 has held in categorical terms that
even after taking cognizance of complaint by the trial Court or after filing of
charge-sheet by the Investigating Agency, a person can move an application for
anticipatory bail and Section 438 of Cr.P.C. nowhere prohibits the Court
concerned from grant of anticipatory bail in appropriate case. Relevant extract is
reproduced as under:

"7. From the perusal of this part of Section 438 of the Crl.
P.C., we find no restriction in regard to exercise of this
power in a suitable case either by the Court of Sessions,
High Court or this Court even when cognizance is taken or
charge sheet is filed. The object of Section 438 is to prevent
undue harassment of the accused persons by pre-trial arrest
and detention. The fact, that a Court has either taken
cognizance of the complaint or the investigating agency has
filed a charge-sheet, would not by itself, in our opinion,
prevent the concerned courts from granting anticipatory
bail in appropriate cases. The gravity of the offence is an
important factor to be taken into consideration while
granting such anticipatory bail so also the need for
custodial interrogation, but these are only factors that must
be borne in mind by the concerned courts while
entertaining a petition for grant of anticipatory bail and the
fact of taking cognizance or filing of charge sheet cannot by
themselves be construed as a prohibition against the grant
of anticipatory bail. In our opinion, the courts i.e. the Court
of Sessions, High Court or this Court has the necessary
power vested in them to grant anticipatory bail in non-
bailable offences under Section 438 of the Crl. P.C. even
when cognizance is taken or charge sheet is filed provided
the facts of the case require the Court to do so."

20.  Lateronin 2010, the Apex Court in the case of Ravindra Saxena Vs. State
of Rajasthan, (2010) 1 SCC 684 in categorical terms held that anticipatory bail
can be granted at any time so long as the applicant has not been arrested, meaning
thereby maintainability of an application under Section 438 of Cr.P.C. does not lie
at the mercy of any Investigating Agency/Officer or any other consideration
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including provisions of Cr.P.C. as tried to be projected by the respondent.
Relevant extract for ready reference is reproduced as under:

" We may notice here that the provision with regard to the
grant of anticipatory bail was introduced on the
recommendations of the Law Commission of India in his
41st Report dated 24.09.1969. The recommendations were
considered by this Court in a Constitution Bench decision
in the case of Gurbaksh Singh Sibbia and others vs. State of
Punjab. Upon consideration of the entire issue this Court
laid down certain salutary principles to be followed in
exercise of the power under Section 438 Cr.P.C. by the
Sessions Court and the High Court. It is clearly held that the
anticipatory bail can be granted at any time so long as the
applicant has not been arrested. When the application is
made to the High Court or Court of Sessions it must apply
its own mind on the question and decide when the case is
made out for granting such relief."

21.  Recently, the Constitution Bench of Hon'ble Apex Court in the matter of
Sushila Aggarwal and others (supra) has considered the question in respect of
Section 438 of Cr.P.C. and question centered around to the extent of period of
protection granted to a person under Section 438 of Cr.P.C. and life of anticipatory
bail. Questions were as follows:

" (1) Whether the protection granted to a person under
Section 438 CrPC should be limited to a fixed period so as
to enable the person to surrender before the Trial Court and
seek regular bail.

(2) Whether the life of an anticipatory bail should end at the
time and stage when the accused is summoned by the court."”

22. Although questions were having mixed trappings vis a vis present set of
facts but reason and conclusion drawn by the Constitution Bench appears to be of
great over this Court, relevant extract are reproduced as under:

Y7. At this stage, it would be essential to clear the air on the
observations made in some of the later cases about whether
Section 438 is an essential element of Article 21. Some
Judgments, notably Ram Kishna Balothia & Anr. (supra)
and Jai Prakash Singh v State of Bihar held that the
provision for anticipatory bail is not an essential ingredient
of Article 21, particularly in the context of imposition of
limitations on the discretion of the courts while granting
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anticipatory bail, either limiting the relief in point of time,
or some other restriction in respect of the nature of the
offence, or the happening of an event. We are afraid, such
observations are contrary to the broad terms of the power
declared by the Constitution Bench of this court in Sibbia
(supra). The larger bench had specifically held that an
bver-generous infusion of constraints and conditions which
are not to be found in Section 438 can make its provisions
constitutionally vulnerable since the right to personal
freedom cannot be made to depend on compliance with
unreasonable restrictions "

23. Constitution Bench took note of 203rd report of Law Commission along
with other previous reports and considered the judgment rendered by Apex Court
in the case of Salauddin Abdulsamad Shaikh v. State of Maharashtra , (1996) 1
SCC 667 and Adri Dharam Das Vs. State of West Bengal, (2005) 4 SCC 303 and
thereafter overruled those judgments which lay down restrictive conditions or
terms limiting grant of anticipatory bail to the period of time.

24. From the discussion of judgments of Constitution Bench in the case of
Gurbaksh Singh Sibbia etc. and Sushila Aggarwal (supra) as well as judgment of
Apex Court in the case of Bharat Chaudhary and Ravindra Saxena (supra), it is
apparently clear that no bar can exist against a person seeking anticipatory bail. In
other words application under Section 438 of Cr.P.C. is maintainable even after
filing of charge-sheet or till the person is not arrested.

25. It is to be kept in mind that Personal Liberty of an individual as ensured by
Section 438 of Cr.P.C. is embodiment of Article 21 of Constitution of India in
Cr.P.C. Therefore, scope and legislative intent of Section 438 of Cr.P.C. is to be
seen from that vantage point.

26. So far as submission of parties regarding judgments rendered by the Apex
Court in the case of Lavesh (supra) and Pradeep Sharma (supra) is concerned,
reconciliation of Justiciability and Justifiability is to be reached. Close scrutiny of
judgment of Apex Court in the case of Lavesh (supra) nowhere bars
maintainability of an application under Section 438 of Cr.P.C. if a person is
absconding. In fact it takes care of Justifiability (or merit of the case) of any
application under Section 438 of Cr.P.C. as per factors provided in Section 438 of
Cr.P.C. itself. For ready reference Section 438 of Cr.P.C. is reproduced as under:

""438. Direction for grant of bail to person apprehending
arrest.

(1) Where any person has reason to believe that he may be
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arrested on accusation of having committed a non-bailable
offence, he may apply to the High Court or the Court of
Session for a direction under this section that in the event of
such arrest he shall be released on bail,; and that Court may,

after taking into consideration, inter-alia, the following
factors, namely—

i- the nature and gravity of the accusation;

ii- the antecedents of the applicant including the fact
as to whether he has previously undergone imprisonment
on conviction by a Court in respect of any cognizable

offence;

iii- the possibility of the applicant to flee from justice;
and.
iv- where the accusation has been made with the object

of injuring or humiliating the applicant by having him so
arrested,either reject the application forthwith or issue an
interim order for the grant of anticipatory bail;

Providedthat, where the High Court or, as the case may
be, the Court of Session, has not passed any interim order
under this Sub-Section or has rejected the application for
grant of anticipatory bail, it shall be open to an officer in-
charge of a police station to arrest, without warrant the
applicant on the basis of the accusation apprehended in
such application.

(14) Where the Court grants an interim order under Sub-
Section (1), it shall forthwith cause a notice being not less
than seven days notice, together with a copy of such order to
be served on the Public Prosecutor and the Superintendent
of Police, with a view to give the Public Prosecutor a
reasonable opportunity of being heard when the
application shall be finally heard by the Court,

(1B) The presence of the applicant seeking anticipatory bail
shall be obligatory at the time of final hearing of the
application and passing of final order by the Court, if on an
application made to it by the Public Prosecutor, the Court
considers such presence necessary in the interest of justice.

2) When the High Court or the Court of Session makes
a direction under subsection (1), it may include such
conditions in such directions in the light of the facts of the
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particular case, as it may thinks fit, including—

(i) a condition that the person shall make himself
available for interrogation by a police officer as and when
required;

(ii) a condition that the person shall not, directly or
indirectly, make any inducement, threat or promise to any
person acquainted with the facts of the case so as to
dissuade him from disclosing such facts to the Court or to
any police officer;

(iii) a condition that the person shall not leave
India without the previous permission of the Court;

(iv)  such other condition as may be imposed under Sub-
Section (3) of section 437, as if the bail were granted under
that section.

(3) If such person is thereafter arrvested without
warrant by an officer in charge of a police station on such
accusation, and is prepared either at the time of arrest or at
any time while in the custody of such officer to give bail, he
shall be released on bail, and if a Magistrate taking
cognizance of such offence decides that a warrant should
issue in the first instance against that person, he shall issue
a bailable warrant in conformity with the direction of the
Courtunder Sub-Section (1).

(4) Nothing in this section shall apply to any case
involving the arrest of any person on accusation of having
committed an offence under sub-section (3) of Section 376
or section 376A4B or section 376DA or section 376DB of the
Indian Penal Code."

27. Inaddition to above referred provision, relevant para of judgment passed in
Lavesh (supra) is reproduced for ready reference:

"From these materials and information, it is clear that the
present appellant was not available for interrogation and
investigation and declared as'tibsconder!" Normally, when
the accused is 'tbsconding'and declared as a proclaimed
offender’] there is no question of granting anticipatory bail.
We reiterate that when a person against whom a warrant
had been issued and is absconding or concealing himself'in
order to avoid execution of warrant and declared as a
proclaimed offender in terms of Section 82 of the Code is
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not entitled the relief of anticipatory bail."”

28. The word 'Entitled' used in the above referred para of Lavesh (supra) itself
suggests that it talks mainly about entitlement on merits and not about
maintainability. Perusal of Section 438 of Cr.P.C. makes it very clear that four
factors as enumerated into Section 438(1) of Cr.P.C. contemplates four different
exigencies in which factor (iii) refers the "possibility of the applicant to flee from
justice" and consequence to this factor is 'Abconsion of person' or 'his
Concealment' from Investigating Agency.

29. In other words if chance of fleeing from justice exists then application
under Section 438 of Cr.P.C. can be rejected and when a person is declared as
proclaimed offender as per Section 82 of Cr.P.C. it means that factor (iii) of
Section 438 (1) of Cr.P.C. manifested in reality or in other words possibility of
applicant to flee from justice converted into reality. To put it differently, Section
82 of Cr.P.C. is manifestation of "Apprehension" as contained in Section 438 (1)
factor (ii1) of Cr.P.C. The judgments pronounced by the Apex Court in the case of
Lavesh and Pradeep Sharma (supra) nowhere bar the maintainability of the
application under Section 438 of Cr.P.C. in wake of person being declared as
absconder under Sections 82 and 83 of Cr.P.C. and understandably so because this
would not have been in consonance with letter and spirit of Constitution Bench
judgment of Apex Court pronounced in the case of Gurbaksh Singh Sibbia etc.
(supra) and Sushila Aggarwal and others (supra) as well as two Judge Bench of
Apex Court in the case of Bharat Chaudhary and another (supra) as well as
Ravindra Saxena (supra) because these judgments categorically held that
anticipatory bail is maintainable even after filing of charge-sheet and till the
person is not arrested.

30.  Full Bench decision of this Court in the case of Jabalpur Bus Operators
Association Vs. State of Madhya Pradesh and others, 2003 (1) MPLJ 513 has
dealt with law of precedent and rule of stare decisis. One can suitably take
guidance from the said Full Court decision of this Court which is based upon
several judgments rendered by the Apex Court from time to time in this regard.
This Court can profitably rely upon the ratio of the said judgment as delineated in
penultimate para.

31. Therefore, Apex Court in the case of Lavesh and Pradeep Sharma (supra)
impliedly referred the factor (ii1) of Section 438 (1) of Cr.P.C. and its different
fallouts because according to Apex Court, a person who is proclaimed offender
under Sections 82 and 83 of Cr.P.C. loses the sheen on merits to seek anticipatory
bail. His application deserves dismissal on merits if he is declared as absconder
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under Section 82 of Cr.P.C. but application is certainly maintainable. Even
otherwise, because the proceedings under Sections 82 and 83 of Cr.P.C. are
transient/interim/provisional in nature and subject to proceedings under Section
84 (at the instance of any person other then proclaimed offender having interest in
the attach property), Section 85 (at the instance of proclaimed offender himself)
and Section 86 [Appeal against the order (under Section 85 rejecting application
for restoration of attach property]. Even Section 84 (4) of Cr.P.C. gives power to
the objector to institute a suit to establish the right which he claims in respect of
property in dispute. Therefore, all these provisions render the proceedings under
Section 82/83 of Cr.P.C. transient or intermediary and on the basis of transient
provision, valuable right of personal liberty of an individual at least to seek
anticipatory bail cannot be curtailed. Therefore, on this count also, application
under Section 438 of Cr.P.C. is maintainable even if a person has been declared as
proclaimed offender in terms of Section 82 of Cr.P.C.

32. Therefore, submission of learned counsel for the complainant lacks merits
so far as maintainability of application under Section 438 of Cr.P.C. qua Section
82 of Cr.P.C. is concerned. Even otherwise in the present case, proceedings under
Section 82 of Cr.P.C. are not given effect to yet (as per case-diary) and only cash
award of Rs.5,000/- by Superintendent of Police has been declared. Said factor
can certainly be an important consideration while deciding anticipatory bail
application but not having overriding effect to create a bar for filing anticipatory
bail application.

33. Therefore, in the considered opinion of this Court, even if the police
authority has declared award or prepared Farari Panchnama even then
anticipatory bail application is maintainable, however, it is to be seen on merits
that whether that application deserves to be considered and allowed as per the
factors enumerated in Section 438 of Cr.P.C. itself and if any of those factors are
not satisfied then the Court certainly has discretion to reject it. The said discretion
has been given by Constitutional Bench decision of Hon'ble Apex Court in the
case of Gurbaksh Singh Sibbia etc. (supra).

34, So far as present set of facts are concerned from the case diary and
submissions, it appears that on false promise of marriage, initially physical
intimacy developed and later on both entered into wedlock but it is grievance of
prosecutrix that he is already a married person. Certain bank transactions have
already been referred and documented which indicate that they were in proximity.
As submitted, both the parties earlier tried to settle the matter by filing petition
under Section 482 of Cr.P.C. bearing N0.930/2020. Therefore, both matured
individuals waited the consequences of their decisions and both lived some days
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together comfortably. Cumulatively, it appears that the principle enumerated by
the Apex Court in the matter of Pramod Suryabhan Pawar (supra) and Dr.
Dhruvaram Murlidhar Sonar (supra) as well as facts and circumstances of the
case, applicant deserves consideration for anticipatory bail. Even otherwise the
police nowhere referred criminal antecedents of the applicant and his presence
can be ensured by marking his attendance before the Investigating Officer for
investigation purpose.

35. Consensual proximity of Body and Soul cannot be used as a weapon to
wreak vengeance at a later point of time when Body and Soul drift apart.

36.  Considering the submissions of learned counsel for the applicant as well
as fact situation of the case, without expressing any opinion on the merits of the
case, | intend to allow this bail application. It is directed that applicant shall be
released on bail in case of his arrest on his furnishing personal bond in the sum of
Rs.1,00,000/- (Rs. One Lac Only) to the satisfaction of Arresting Authority/
Investigating Officer and he shall download the Arogya Setu App. Bail bond
shall be furnished within one and half month as and when situation moves out of
Lock-down.

This order will remain operative subject to compliance of the following
conditions by the applicant:-

1. The applicant will comply with all the terms and conditions of the
bond executed by him;

2. The applicant will cooperate in the investigation/trial, as the
case may be;

3. The applicant will not indulge himself in extending inducement,
threat or promise to any person acquainted with the facts of the case so as
to dissuade him/her from disclosing such facts to the Court or to the Police
Officer, as the case may be.

4. The applicant will not commit an offence similar to the
offence of which he is accused;

5. The applicant will not seek unnecessary adjournments during the
trial; and
6. The applicant will not leave India without previous permission of

the trial Court/Investigating Officer, as the case may be.
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7. Applicant would not be source of harassment and embarrassment
to the prosecutrix or her family members and would not move in her
vicinity in any manner.

37. Before parting, the assistance provided by Shri V.K. Saxena, Senior
Advocate, ably assisted by Shri Rajesh Kumar Shukla, Shri Atul Gupta and Shri
S.K. Shrivastava as well as Shri V.D. Sharma Advocate as Amicus Curiae
deserves appreciation and acknowledgment.

A copy (E-copy) of this order be sent to the trial Court concerned for
compliance.

Certified copy/E-copy as per rules.
Application allowed



