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(Note : An asterisk (*) denotes Note number)

Arbitration and Conciliation Act (26 of 1996), Section 9 — Impleadment
of a Party — Locus — Held — If as per agreement, it can be shown that relief can
be claimed against a party, whether or not he is signatory to agreement, he
can be treated to be a “necessary party” — Further, interim measure
application can be filed against such third party despite the fact that he is not
a signatory to agreement — Petition dismissed. [Beyond Malls LLP Vs.
Lifestyle International Pvt. Ltd.] (DB)...2650

AT 31N GoAs SETIH (1996 BT 26), €IIRT 9 — Y&IBIY F1AT GITT —
g o @71 siferare - sfifaiRa — aft SR @ IguR, I <A o waar @
f& & vEeR & faGg AT &1 IET fHar &1 9Hdar 8 9”98 IR BT
TEAERGAl Bl AT -I2], S8 Uh "ATdTD Y&THR’’ HIHT Sl Ibdl @ — s
sifaRa, Sqa gl vaadR & faeg aR| Sura &1 Jrd<a yxgd f&ar <
ST 8, 9199 U T2 & & 98 SR &1 FEERGAl T8 8 — IfaDHT @R |
(frat=s Afe Tagad 9. S Berse gexAed yr.fer) (DB)...2650

Arms Act (54 of 1959), Section 13 & 14 — Grant of Arms License —
Grounds — Application for grant of license rejected by State — Held —
Application of petitioner duly recommended by S.P., Collector and
Commissioner — Provisions of Section 13 & 14 of the Act of 1959 not
considered by State Government as well as by Single Judge — Impugned
order appears to be a non speaking order and thus set aside — Order of State
Government is quashed — Matter remanded back to State Government for
fresh consideration — Appeal allowed. [Sunil Kumar Jeevtani Vs. State of
M.P.] (DB)...2757

STl G (1959 BT 54), €T 13 T 14 — TYEl &I BT YGT7 —
SITEITY — XT9 §IRT <% 8q e A% faar 737 - aififeifRa — arh &1
e gadl, Pelde’ Y4 AYdd gRT 9P WU O AT — 1959 &
IR &Y IRT 13 T 14 & IS Bl IS GXDR b ATI—HT Yl ATATENT
g1 faarR o =181 foram ram — snafa smaer va dRer fagdi= sieer ydia siar 2@
3R AT U — 5T ARBIR BT AT I ARG ST — 5T WRPR Bl 713 R
A faar &3+ =g wrren ufadfRa — ardier J5R | (e |uR Sfiaar fa. 7.9,
i) (DB)...2757

Civil Practice — Stamp Duty — Jurisdiction of Court — Held — Merely
because agreement to sell is a registered document, it does not mean that
insufficiency of stamp duty cannot be looked into by the Court. [Rajendra
Kumar Agrawal Vs. Anil Kumar] ...2462

Rifaer ggla — ¥ery Yoo — ~rarad &1 sfereiRar — afifeiRa —
A3 e a1 IR 1o TG s 2, s9a1 3ef gz 78 8 f&
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WY Yo &I A Sl [T gRI fIFar A 721 foram S gadr | (el AR
srgdrd fa. 3ifrel |AR) ...2462

Civil Procedure Code (5 of 1908), Section 80 — See — Municipal
Corporation Act, M.P,, 1956, Section 401 [State of M.P. Vs. Smt. Betibai
(Dead) Through Her LRs.] ...2826

Rifaer gfear wfear (1908 &7 5), €IRT 80 — <@ — TINGIfeid 479
SS9, 7.4, 1956, &RT 401 (A.9. WA fa. sfiwcdl adar8 (Jao) w1 fafdre
yfafif) ...2826

Civil Procedure Code (5 of 1908), Section 107 — See — Land Revenue
Code, M.P, 1959, Section 43 |[Prakash Pathya Vs. Bati Bai] ...2818

Rifaer gfaar wfedr (1908 &7 5), €T 107 — <@ — ¥ ¥TwIvd Wledl, 4.4,
1959, £71%T 43 (9512 yg AT fa. Ircht 918) ...2818

Civil Procedure Code (5 of 1908), Order 7 Rule 11 — Cause of Action —
Professional Misconduct of Advocate — Held — It is within exclusive domain of
bar Council to consider question of professional misconduct — Civil Court
can neither consider/examine as to whether any action of a Lawyer is a
misconduct nor can pass mandatory injunction against Bar Council to
initiate disciplinary proceedings against a Lawyer — No cause of action
disclosed against applicant/defendant — Suit barred by law — Impugned
order set aside — Suit against applicant dismissed with cost of Rs. 5000 —
Revision allowed. [Prakash Chandra Chandil Vs. Arun Singhal] e *27

ffaer gfaar wfear (1908 &7 5), MR 7 (¥ 11 — TG 8qPH —
siferagar &1 aan¥e serarw — AffaiRa — Jg fafte kg #) sF=
IfHIRAT @ Hiax 2 & 98 Aaul¥e $ER @ 999 &l faarR d o 9o —
AR YT U JAfSaadr & &R deraR @ A4l [gl, 9d! 7 df faar o
o AHdT 8 AT 7 dl AT HR ddhal 8, 7 3 faftrs aRug @ fawg @
JAfETT & fTvg FTIETE FRIAIFAT AIRY $A og ATAUSD AT UTRA
PR Pl & — Aded /YRIard] & fawg $Ig 91 3P Ydbc A8l sidl — dlg,
fafer g1 afsta — anafa sneer s — JIded & fawg 91 &1 5000/ —
wYA © Yob A1 GRS fHAT AT — GAAHT AR | (Y1 = dAifsd fa.
3wl Rigd) .. ¥27

Civil Procedure Code (5 of 1908), Order 41 Rule 27 — Grounds —
Certified copy of registered sale deed — Held — Plaintiff failed to prove that
even after exercising due diligence, such document was not in his knowledge
nor could he produce it before Court — No sufficient cause disclosed in
application, even no pleading regarding said document and fact of sale of
land — Taking such document on record would not only result in protracting
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trial, but would amount to taking document on record without any pleading
—Appeal dismissed. [Nathu Vs. Kashibai] .. *25

Rifaer afear wfear (1908 T 5), QI 41 97 27 — 3STERN —
oredtga AT fAdta &t garfra gfafafly - sififeiRa — ardy a8 afya
3 | fawd BT f& a6 TURAT &1 YA HA D d1dof HI VT SIS qwards
D A LT AT AT 7 81 98 I AT H YEGd B GPHT — A4 H BIg
R SR Ydhe el (HAT 71, Il a & Hia qwards v i & fama &
qq & AsYg ¥ BIg Afaad 8 8 — Sad qwddol I A" R A9 ®
BoRdwy 1 had faarer # fadq gk, gfed fa1 foddt siftraaa @ siftrda «w
T for’dl S & dife 9 3R — i @l | (e fa. erefarg)  ...*25

Constitution — Article 19(1)(g), 19(6) & 21 — See — Foreign Trade
(Development & Regulation) Act, 1992, Section 3 [Akshay N. Patel (Mr.) Vs.
Reserve Bank of India] (DB)...2768

wiaenrT — sg=8s 19(1)@E). 19(6) T 21 — 3@ — fa]eft =y (fAHre
giiv fafaae) sifeiferam, 1992, arvr 3 (Jigd w4, ued (Fr) fa. Rad 9« <ifw
sfeam) (DB)...2768

Constitution — Article 21 & 226 — Right to Speedy Trial — Held — If
inordinate delay takes place in conclusion of trial for no apparent fault of
accused, his right under Article 21 kicks in and his petition for quashing the
retrial ordered on account of first trial ending in discharge due to invalid
sanction, may effectively be sustained on grounds of violation of right to
speedy trial. [State of M.P. SPE Lokayukta, Jabalpur Vs. Ravi Shankar
Singh] (DB)...2663

qiaerT — sgwes 21 9 226 — eftgar | fdarer &1 Sifdev -
affeaRa — afe sfrgad &1 &Is Yde II9 A1 8ld gY faarer &1 gaifta 9
TR Ao T 2, SUDT ATWT 21 & A d ABR YgR T 2 AR
A= Wl & HROT g fIarRer @) wwifia aRiugfaa § 89 & R |
A RE gA-fa=arer 31 AfEfed o3 23q Sl arfas &1, igar 9 faarer
P APR & S ©9 B IMERI WX, YATH ©U q SR QT o FobdT 2 | (F.Y.
I gYIS Aleigad, 9y fa. fS siex RE) (DB)...2663

Constitution — Article 136 — Deficient Stamp Duty — Penalty — Mode of
Payment — Held — Appellant, being subsequent purchaser of property in
question is liable to deposit penalty but he deposited the same through 6 post
date cheques — Held — Facility to deposit penalty through post dated cheques
cannot be approved. [MSD Real Estate LLP (M/s.) Vs. The Collector of
Stamps] (SC)...2509

HIAETT — BT 136 — B ¥CIY Yo — MRT — YIAIT HT T -
affetRa — srdareff, yea Gufea &1 gwarqadt sar s & ard Tla s
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$ B <l @ frg U+ Be S f31fHhd 9% & wregq A Sad Wi s T &)
— IfffrEiRa — SR feifed Ao @ aregq 9 TlRa o9 S B gfaem a1
gEifaa &1 foar o "ear | (Tigws! e tee varadl (1) 4. § ddacex
3 EYH) (SC)...2509

Constitution — Article 136 — Deficient Stamp Duty — Penalty & Denial of
Building Permission — Held — Direction of High Court to reconsider
application for building permission after deposit of deficit stamp duty and
penalty, amply protects the rights of appellant — In view of deposit of penalty
by appellant, appellant is free to apply for building permission, to be
considered by Municipal Corporation — Appeal disposed. [MSD Real Estate
LLP(M/s.) Vs. The Collector of Stamps] (S0)...2509

IiaenrT — 3T 136 — & ¥CI9 Yo — T T 101 srgafa &
gorv- stafeiRa — &9 weiu ged aom fka & 591 811 & ggard et &
AT g MaS 3l 4=: AR A A1 &1 Iwa AR &1 e, vaia wu 9
diereft & AffreRT &1 wféa svar @ — adiamreft grr wnfa s fear s
3l gfRewra ved gy, srdiareff frrfor &) srgafa 8 smde &4 & forg w@d @,
TR i gRT fER fear o @ — ol FRigd | (Tiews) dua gee
Tl (7.) fa. T welde ATH eruw) (SC)...2509

Constitution — Article 136 & 226/227 — Scope — Practice and Procedure

— Held — Orders and notices issued by Municipal Corporation and State

Authorities are all subsequent actions which were not the subject matter of

writ petition before High Court and thus cannot be considered in present
appeal. [MSD Real Estate LLP(M/s.) Vs. The Collector of Stamps]

(SC)...2509

qIaerT — 3qe8T 136 d 226,227 — [avaw — yglfa vq yfear -
affaeaiRa — TR A qen =g gifSeRAl gRT wINY smeer ud Aifew, aH
gaIqad! dRaE 2 o & ST =y & wud Re arfaer ) fava agg 1
o} 3R gafery adaE il # faar & 9 ford oI &d | (Tagw<) e e
Tagadl (7.) fa. T delder ATH eruw) (SC)...2509

Constitution — Article 141 and Prevention of Corruption Act (49 of
1988), Section 19(4), Explanation (a) — Binding Precedent & Obiter Dicta —
Held — When Apex Court interprets a statutory provision though not
necessary for decision of the core issue involved in a case before it, same being
an obiter dicta of Supreme Court would still be a binding precedent under
Article 141 of Constitution on all subordinate Courts — Para 48 of judgment
of Prakash Singh Badal's case is not a binding precedent but an obiter dicta, as
it was not essential for decision on the core issue and as the obiter dicta does
not consider provisions of Section 19(4) and explanation (a) thereto, the
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obiter is not binding on this Court. [State of M.P. SPE Lokayukta, Jabalpur
Vs. Ravi Shankar Singh] (DB)...2663

WIAETT — o80T 141 9 YCTAIR (11T SIfEIf-1A77 (1988 &7 49), €IRT
19(4), WNHYT (@) — ISR yd [Avfg g gavifea — afifaeiRa — o9
Wiz AT TS ST SUee &1 fda- oear 2, =i Sud 99 & gdvol
H AU o e @ fafrega 2q smavas g, 98 Swaa¥ Red ai
sa)Ifad 819 @ A1, Gf3em @& g=8<T 141 & Iiasfa, aft aiftr=er =mareray
UR U AR gd o 991 k29 — yHrer e died & gaxer & o &1 dn
48 Uo SreAHl yd fofa 9 2@ fog e saxifdd @ ife a8 4 933 @
fafreag 2q smawas g o1 3R Rife sa}ifdd d orRT 19 (4) vd SHD
WUHIT (a) & SUEN & faaR o 9 forar 1am 8, 39 ATy R saxifad
BRI 8 2 | (Y. o gadE Albryad, SaayR 3. I e Rig)
(DB)...2663

Constitution — Article 142 — Mahakaleshwar Temple — Erosion of
Shivalingam — Preservation — On basis of report submitted by Expert
Committee, following directions issued :-

(i) Any devotee/visitor should do no rubbing of Shivalingam.
Rubbing not to be done by anyone except during traditional
Puja and Archana performed on behalf of temple. If done by
any devotee, accompanying Poojari/Purohit shall be
responsible. Committee to provide water from Koti Thirth
Kund, filtered and purified to maintain pH value.

(ii)). pHvalueof Bhasma during Bhasma Aartibe improved.

(iii). Weight of Mund Mala and Serpakarnahas should be reduced
to preserve from mechanical abrasion. Committee to find out
whether it is necessary to use Metal Mund Mala or there can
be a way out to use Mund Mala and Serpakarnahas without
touching the Shivalingam.

(iv). Rubbing of curd, ghee, honey by devotees is also a cause of
erosion. No panchamrita to be poured by any devotee. Only
pouring a limited quantity of pure milk is allowed whereas all
pure materials can be used during the traditional puja
performed on behalf of temple.

(v). Entire proceedings of Puja and Archana in Garbh Griha to
video recorded 24 hrs. and be preserved for atleast 6 months.

(vi). Myriad religious rituals and ceremonies to be performed
regularly but by the expert/customary Poojaris and Purohits.
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(vii).

(vii).

(ix).

(x).

INDEX

Necessary repair and maintenance be carried out urgently.
Collector and S.P. Ujjain directed to remove encroachment
within 500 mtrs of the temple premises.

Comprehensive plan be prepared and implemented for
preservation and maintenance of Chandranageshwar Temple.

CBRI Roorkee and Ujjain Smart City Ltd were issued
direction to submit report regarding structural stability of the
temple.

Modern additions shall be removed. Original work in the
temple to be restored.

[Sarika Vs. Administrator, Mahakaleshwar Mandir Committee,

Ujjain (M.P.)] (SC)...2419

GIaErT — 8T 142 — HEIHIGAAY dlav — Rrafcr &1 &vor —
gRveror — fagivs Wi gRT ysga ufdds & smaR W fFre=falaa e s

fod TA:—
()]

(ii)
(iii)

(iv)

v)

(vi)

P13 "ad /Arige Rrafdm & wem 98 | AfeR @Y ik 4@
Hurfed yRuR® gl €1 & SR Blsdx Sl & gRT 7ell
& o | afe fed waa g foar sirar 2, aref gord / gRifya
Icavardl g1 | |fAfe, pH a1 9919 @ & forg &1 dief gvs
A BT g1 30X & fovar gam ur Suaresr v |

W AR D IR 91 b1 pH AT GIRT ST |

Fif® a1 ¥ aRzevr o forg v wrer vd adeoiarg &1 ao+
gl oY | |fifa a8 gar ol {6 @ erg @) qus Jrar &1
IYANT IEeIS = Al REafdw &1 gy a1 qvs drar @
Ad@Hiara & ITANT BT HIg 3T A1 2 |

wadl gIRT <@, €, Tree woHr WY &RT &1 e ST 2 | foeft o
SRT UArd Iodl 8] WY | dd g g I HIfa 731 s+
3 A 2 Safd AR B R A Wurfed yRUR® Yol & SR
Y g Al &1 SUAIT 6T oIt 9dhar @ |

T g d g AT @) "Wyvl sriarfzal @1 24 €@ difsar
ReIFST 31N 3R &9 4 $49 6 91 a YRi2d & &Y |
ey gifife sl ud faftrl &1 fFrafia wu 4 durfed &
ghaT 2, w¥g 34 faeivg / wdha gonlRar ua grifeal g fean
Y |
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(vii) ormavgs WG Ud IRV Afde wd A YRT fHAT S|
Feldex Td gE.01, Sl &l Afex ufREx 4 500 Hiex & ik &
JferspvT seM & fog e Ra fear |

(viii) darITaR AfAR & URREAYT Y9 IFREVT B ATUS ISl dIR
Ud HIif~ad 31 9y |

(ix) rdramraensg. Sx@r td Scoiq wrd A fo. o H Gfex a)
AP ReRar & |99 A yfadss usa &3+ & fog fQw
S f5d A o |

(x)  omegfre uRae g O | HieR § o wy 98T fHar o |
(a1 3. vefiiffRg ex, AgTareyar AfeR HAd), Sool+ (1.4.))

(SC)...2419

Constitution — Article 142 — See — Service Law [State of M.P. Vs. Amit

Shrivas] (SC)...2516
GIaETT — 3287 142 — @ — War fafer (.9, w3 3. aiffa sfar)

(SC)...2516

Constitution — Article 166(i), 166(2), 166(3) & 226, Rules of Business of
the Executive, Government of M.P., Rule 13 and M.P. Government Business
(Allocation) Rules — Sanction to Alienate Government Property — Procedure —
Held — The decision to accord sanction to alienate government property is a
policy decision to be taken by government and same cannot be replaced by a
D.O. letter of an officer of State — As per Business Allocation Rules of State in
respect of sale of property, letter has to be issued in name of Governor of
State — Proposals involving alienation by way of sale, grant of lease of
government property exceeding 10 lacs in value, is to be placed before
Council of ministers — No such procedure followed — Chief Secretary is
nobody to write a letter in respect of property of State. [State of M.P. Vs.
Khasgi (Devi Ahilya Bai Holkar Charities) Trust, Indore] (DB)...2538

wiagrT — ag=8T 166(1), 166(2), 166(3) T 226, H.Y. BIA YT ST B
& 9, (g9 13 v 7.9 ora s1d (3rded) I — awer aufed @
SIHHIAT 8 AR — Fibar— afEiRa — e "ufed & s=”iHHoT
g A9l US[ &Y+ &1 fafread, WReR gRT foran &M e ¢a fifa fofa 2
3R I TS b TS ARSI & 3. v g1 ufoeenfia a2 fear s aoar —
Yufed fasa @ ddg A IS9 & SR 3G FRAT & JFAR U3 &I 5T B
RISYUT & M 9 SN f6ar SirEn =arfag — 10 @ 9 e e &) aRarN
Yufed &1 fapa & SIRY, 9ger Y3 §RT 379 GHMHUT & GATYT dldd Y¥drdl &l
#A uRug & wHe @A grar @ — Y ot ufspan &1 uram =Y o ram —




14 INDEX

I 3 Wufed & W99 § vA foreq @ forg = wfua <18 80 ghar| (1.9 g
3. @t (@Y sifaear 918 gleay AREW) g3, 33R) (DB)...2538

Constitution — Article 226 — Custody of Minor Child — Habeas Corpus —
Maintainability of Petition — Held — Writ petition for issuance of a writ in
nature of Habeas Corpus under Article 226 in peculiar facts and circumstances
of case is certainly maintainable. [Madhavi Rathore (Smt.) Vs. State of M.P.]

...2453

AT — 30T 226 — 3IYEH dIcid Bl SFRET — T I —
grfaer a1 giyvftgar — sfifaiRa — g1 & faRiy aeaf ve uRRerfaar 4
ITWT 226 B Add, I yANHT & WHY B & Re I f5d 912G
Re aifaer M= wu @ grvvliy 2 | (@rerd w6 (fimd) fa. 7.y =) ...2453

Constitution — Article 226 — Habeas Corpus — Custody of Minor Child —
Held — Child is 15 months of age and mother who nurtured the child for 9
months in womb is certainly entitled for custody of child — Welfare of child is
of paramount importance — Mother is well educated — Nothing on record to
show that parents of petitioner/mother with whom she is living are not
capable to maintain petitioner and her child — Respondents directed to
handover custody of child to petitioner/mother — Petition allowed. [Madhavi
Rathore (Smt.) Vs. State of M.P.] ...2453

HIAETT — 31207 226 — <1 YIEN BT — JqIvd dIcid B STHver —
IFfEiRaT — 91e® 15 718 Y S &1 2 AR 7141 oI+ 9 AT & dTedd & T+
¥ grar 2, = ®u A q1ad &) ARRAT B fIU 8BFIR 8 — D BT HATT
|ai gk AEcayel & — Arar #ell wifd Riféra @ — i@ R I8 <24 & fay §9
T2Y f6 ar=ht / wrar & wrar—far fo9e arer 98 8 @) 2 4 gl vd S drddd
BT ROV HA & fog gwef 78 & — gceffror &t 9 @ srfRer
Il /araT b1 Wi & fag R fear & — aifaer R | (Aed ek
(sfricY) fa. 9.y 31571) ...2453

Constitution — Article 226 — Scope — Held — In exercise of power under
Article 226, Court can merely consider the decision making process.
[Fishermen Sahakari Sangh Matsodyog Sahakari Sanstha Maryadit,
Gwalior Vs. State of ML.P.] ...2432

AU — 1P 226 — AW — ARFERT — =87 226 & 3iavd

vfdd @ 9T A =ararerd Ara fAavfa | @) gfear &1 faar &% aean 2
(frer HEaR) W9 AcKISENT YeaR) W1 Agifed, warferr f3. 7.9, w<3)

...2432

Constitution — Article 226 — See — Supreme Court Judges (Salary and
Conditions of Service) Act, 1958, Section 16B [Justice Shambhu Singh (Rtd.)
Vs. Union of India] (DB)...2804
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WIAET — sige8q 226 — 7@ — Qegad ~AIgTeTd ~ATATENT (da 3w
war ord) e, 1958, €”T 16B (SifR¥ew v Riw (Farfg<) fa. 3= 3w
gfsam) (DB)...2804

Constitution — Article 226 and Criminal Procedure Code, 1973 (2 of
1974), Section 362 & 482 — Criminal Jurisdiction — Intra Court Appeal — Held —
A final order passed in a petition filed under Article 226 for quashing
criminal proceeding, would still be the order of a Court exercising criminal
jurisdiction and thus bar u/S 362 will squarely apply — Review petition not
maintainable. [State of M.P. SPE Lokayukta, Jabalpur Vs. Ravi Shankar
Singh| (DB)...2663

HIAETT — SIge8T 226 Vq GUs HIHAT Aledl, 1973 (1974 BT 2), €IRT 362

g 482 — QIS® AfTHINGT — a-~marad sifla — afifeiRa — cifvss

PrRiarEdl AfEfesd fed S 2q AIT=8T 226 @ IAdd U Arfasmr § arla ifaw

JATQe, a9 1 @ <1f¥ed Ife@BIRAT 1 YA HRd Y —ATATAA BT AR I

3R gafely aRT 362 & JAaid doid Yuia: o s — YAfdarea arfaer
qIyofi 1Y | (A.9. 59 g g, SeayR fa. fd gies Riz)

(DB)...2663

Constitution—Article 226 and General Clauses Act (10 0f 1897), Section
21 — Order of Approval — Effect — Held — Commissioner has merely kept his
approval order in abeyance — Commissioner is well within jurisdiction to
reconsider his order of approval — No final decision taken as to whether
approval is to be recalled or not — Petition being premature is dismissed.
[Fishermen Sahakari Sangh Matsodyog Sahakari Sanstha Maryadit,
Gwalior Vs. State of ML.P.] ...2432

HIAETT — 317287 226 d WTENRYT QU IIfEfI7 (1897 &7 10), €IIRT 21

— AT BT TR — JHIT— JATATERT — a1 IHD AFHAIGT ATQA Bl

HIE YTRRAE H W1 8 — AT P 39 JJHIGT D A UR YAMTAR ST

wellHifa sffreRar & Wax @ — <13 sifow fafreea ad fear @ &«

IHIGT Bl AT o1 2 AAAT T8 — ITFad GHAYd 8l & A @R |
(fPeri HEaR) 99 AcKISENT HedR] AT Agifed, warferr fa. 7.9, 3<3)

...2432

Constitution — Article 226 and Hindu Minority and Guardianship Act
(32 0f 1956) — Section 6 — Custody of Minor Child — Held — Child is 15 months
of age and in view of Section 6 of the Act of 1956, child has to be given in
custody of mother. [Madhavi Rathore (Smt.) Vs. State of M.P.] ...2453

HIAET — STge8T 226 VT fo=g, IATATIAT 31X Averddr eI+ (1956
BT 32) — €IIRT 6 — 3TIEH qicid 1 3ifver — affaeaiRa — ara® 15 A8 &)
IY BT © 3R 1956 B IJAFIH B &RT 6 Bl g @ Y ITeid bl AT B
fRer # fear s g | (wrerdy ek (shiwehh) fa. w9y, =) ...2453
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Constitution — Article 226 and Public Trusts Act, M.P. (30 of 1951),
Section 14 — Sale of Public Trust Property — Fraud — Held — Fraud vitiates
everything — Trustees have played fraud upon State government — Properties
not been sold for objectives of Trust but with an oblique and ulterior motive —
Sale deeds executed by Trust in respect of properties of State are null and
void and stands vitiated — State is titleholder of property, it is duty of State to
protect and preserve the same — Collector rightly passed order to record the
name of State of M.P. in Revenue records. [State of M.P. Vs. Khasgi (Devi
Ahilya Bai Holkar Charities) Trust, Indore] (DB)...2538

IaeT — 31787 226 ©q cll® T4 SfEfF9, 4.4, (1951 BT 30), €I%T
14 — e 19 "yfca &1 QA% — #yc - AfafaiRa — suc w9 $9 gfda
BIAT & — ATIRMEAY 7 5T GRGR & 91T wue fHar 2 — gufcaar &1 fawa =«
$ ISl B o] dfeh Yo TS Ud far¥e g A1l fHA1 11 — 159 B
Hufeqdl & ddg ¥ <[4 g1 FArurfea 6 A fasa fade sgd @ g @
AT ¥ &l OTd € — oy, Hufed &1 8hURD 2 IR SHBT WIETUT Ud YRREror
BT TSI BT HdA 8 — Holdex A Aoid AA@N § 7Y, AT BT AH
afiferRaa & @ fov Sfaa wu @ sy wiRa fear| (wy. wsa fa. @reEh
(Y srfgear 918 glewy AREW) g3, 3R) (DB)...2538

Constitution — Article 226 and Public Trusts Act, M.P. (30 of 1951),
Section 14 & 36(1)(a) — Khasgi Trust — Sale of Property — Permission — Held —
Title in respect of Khasgi properties lies with the State — Properties though
managed by the Trust, was vested in State government upon merger and do
not form part of property settled with outgoing proprietor/Holkar State —
Property belongs to Public Trust and while disposing the same, permission
should have been obtained from Registrar, Public Trust or from State. [State
of M.P. Vs. Khasgi (Devi Ahilya Bai Holkar Charities) Trust, Indore]

(DB)...2538

GIaeT — 3I=8T 226 ¥q clld 14 SfETIH, 44 (1951 T 30), €T
14  36(1)@a) — @A =Frea — wyfca &1 Ay — sigafa — affEiRa —
Gl gufeqal @ S99 § &6 99 @ U & — eIy gufcaar = gRT ysfera
2, faea o= g e 7 fafgd off @i ueraid) W) / sidax I ©
urer aeenfua gufed &1 v fAffa 98 awdl — "ufea, | = @ @ qen
IHT e Hd 999 USiIS, did <14 3@l g 9 gafd fira )
S afRe oft | (. v fa. wraft (@AY sifdear 918 gleak AREN) <,
33R) (DB)...2538

Constitution — Article 226/227 — Appointment — Judicial Review — Scope
— Held — Any arbitrary decision taken by Selection Committee actuated by
malafide, can very well be interfered by Constitutional Courts in exercise of
judicial review jurisdiction. [Anil Bhardwaj Vs. The Hon'ble High Court of
M.P.] (SC)...2735
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WIaErT — S8 226 /227 — [Agfad — =& gardeleT — 21t —
IfifeiRa — sagaE 9 9RT grer 394 afifa grT fod @ fedt g9
fafreaa o, Wdarfe =mareal g1 =l gafdaie siffeRar & gairT o
well wifa sxaay fear s wear 2 | @fa aRg fa. 99 S=a =Imaraa
1Y) (SC)...2735

Constitution — Article 226/227 — Scope & Jurisdiction — Held — Courts
normally do not interfere with the State policy particularly in financial
matter unless fraud or lack of bonafides is alleged and established. [Akshay
N. Patel (Mr.) Vs. Reserve Bank of India] (DB)...2768

wiaerT — e 226 /227 — iftd T sifg@iRar — sfafeiRa —
AR, GFId:, sg &1 Aifd # gway ad a3, fale wu 49 fawia
ARTEl H, 919 a@ & HUC AT AHIAGAT & AHT &l ST va enfia
81 foar i 2 | (31ea vA. ued (F1) fa. Rod 9@ oifw sfear)  (DB)...2768

Constitution — Article 227 — Scope & Jurisdiction — Held — High Court
in exercise of its power of superintendence cannot interfere to correct mere
errors of law or fact or just because another view than the one taken by
Tribunals or subordinate Courts, is possible — Jurisdiction has to be very
sparingly exercised. [R.D. Singh Vs. Smt. Sheela Verma] ...2646

laerT — sg@es 227 — fta T sifS@Rar — sififEiRa — S=a
STATe, Tdded &) a1 fdd & gair A, a3 Ay a1 aeg o Ffear o
IR B3 & fIQ 3r2rar dad safery f& siferaon ar sef=eer =rreral giRi
forg A gfRedIvr 9 3reT gResIvr W4 2, BXely 8] B dhdl — IRl

ST g I1fy Araeriyd® &= 9rfey | (RS Rig fa. it 2fver auf)
...2646

Constitution — Article 227 — Scope & Jurisdiction — Held — Interference
under Article 227 can be made on limited grounds — If order suffers from any
jurisdictional error, palpable procedural impropriety or manifest
perversity, interference can be made — Another view is possible is not a
ground for interference. [Beyond Malls LLP Vs. Lifestyle International Pvt.
Ltd.] (DB)...2650

HIaerT — sgqees 227 — JIftd 7 sfereRar — afifEiRa — g8
227 & Favid sxasy AT ATERT W= a1 o waar @ — AfS s, afdreTiRar
31 fodl Ffe 49, gause ufspar dqeh sEfaQ a1 yse fawdwaar 9 9@ 2,
FEIEY fHar o1 a&har @ — I gRedIvr W99 2, I8 saaU & forg e e
1Y 2 | (feaTs dicd Tarvad) fa. digweersd sexaerd rfer)  (DB)...2650

Constitution — Article 227 — See — The Commercial Courts, Commercial
Division and Commercial Appellate Division of High Courts Act, 2015, Section
8 [Beyond Malls LLP Vs. Lifestyle International Pvt. Ltd.] (DB)...2650
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WiaEgrT — sgqeT 227 — <@ — IS ~1ATerd, S=d 11Ty
qrforfSaa garT 3 aiforfogs srdtar g9 siferfags, 2015, v 8 (fAai—s #Afed
Tavadl 4. AT wRergd gexea ut.fel) (DB)...2650

Constitution — Article 363 — Scope & Jurisdiction — Held — As property
in question was not the property of Maharaja, Article 363 of Constitution
comes into play — Court does not have power to draft the Trust Deed nor is
having power to enact the statute in respect of Trust — Impugned order is
contrary to constitutional mandate provided under Article 363 and infact
petitions were not at all maintainable in respect of properties of State
government — Impugned order set aside — Appeals allowed and Petition
disposed of. [State of M.P. Vs. Khasgi (Devi Ahilya Bai Holkar Charities)
Trust, Indore] (DB)...2538

wlaerT — ag=8c 363 — ifta T sifereiRar — sfifeEiRa — gfe
YTTd Wufed, AeRTe &1 Wufed 21 off, 9faem &1 srg=8< 363 ywdl 8Idl @
— RTATAI P AT fdcl@ &1 YTHy 94914 1 Afdd 8] @ 3R 7 & =N & qae
H S g s @) ufed @ — snefda s, @8 363 & Adild
Iudfera Hdenfa e @ faeg 2 a0 I, IS GXBR B gufeadl & dag
A a1y faeme T uivofi 121 off — smeifia ameer s — ardiel ASR den
Jifaer FRGa | @9, a4 @ @ st 91 sler ARdW) g,
EA ) (DB)...2538

Criminal Procedure Code, 1973 (2 of 1974), Section 82 & 438 —
Absconder & Proclaimed Offender — Held — As a rule of thumb, it cannot be
said that an absconder against whom a proclamation u/S 82 Cr.P.C. is not
issued, is not entitled for anticipatory bail — No proclamation issued against
applicant — Anticipatory bail cannot be denied on ground that applicant is
absconding. [Arif Masood Vs. State of M.P.] (DB)...2885

qUE UlHgT Afedr, 1973 (1974 &7 2), €T 82 T 438 — BRIl T SEIAT
argvrefl — aiffaeiRa — v = s @ 9wy, g8 T8 81 off 9@ar fe e
R e f96g <99, @) a1 82 & favid SgEIvem oY =&Y g3 @, oW
ST BT 8HAR 8l © — ATdad ® [d0g DIy SN ORI 81 g3 — AIH
ST 39 3R R ISR 2] B T Habdl! b dgd BIR = | (3MR® aY3
. 7.y, 1) (DB)...2885

Criminal Procedure Code, 1973 (2 0f 1974), Section 154 —Second FIR —
Maintainability — Held — Apex Court concluded that second FIR by rival
party giving a different version of same incident is permissible — In instant
case, second FIR not lodged as counter complaint by a rival party — prima
facie it appears that second FIR is not maintainable. [Arif Masood Vs. State
of ML.P.] (DB)...2885
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QUE HiAT wledl, 1973 (1974 @7 2), €T 154 — [fgdlg go/q a1
gfadeT — giyofigar - aififeiRa — waf=a <y 1 g feaffa fea @ f&
A el @ IR =1 $oe <d gy faRid vaer gt fgdia yem yae
i< gAd @ — adarE gaHeer A, faRiel) veaR & gRT S8R uRare & wu
A fgdia yorm Qa1 yiiada ysiiag 8] SREAT ™1 — Y| g5edl g8 Ydid shdr
2 & fadia germ = ufddsa uiwofia =21 2 | (3w w1z f3. 9.9. =)

(DB)...2885

Criminal Procedure Code, 1973 (2 of 1974), Section 195 & 340 —
Preliminary Inquiry — Held — Main dispute is attached with a letter alleged to
be written by respondent to the Chief Justice praying to list the matter before
the Bench other than Justice 'X' — Respondent submitted that petitioner
himself wrote the alleged letter with his forged signature — Held — Petitioner
was under apprehension that petition will not be decided in his favour, thus
he was having the cause to file vakalatnama of relative advocate of the Judge
or to file forged letter in the name of respondent — Matter being suspicious,
Principal Registrar (J) directed to conduct inquiry to ascertain the author of
alleged letter and submit the inquiry report — Application allowed. [Vinod
Raghuvanshi Vs. State of M.P.] ...2476

QUS YiHAT Aledl, 1973 (1974 &7 2), €IRT 195 T 340 — YIRIH® &id —
IfEiRa — g faare @ o= 9 q$1 g3l @ ol & fafa wu 9 ycgeff
SRT & ATefd &1 I8 yred=m &vd gy foar & 2 & amd &1 X
=mrfd a1 =mradies 4 =1 el sa =i & aue (foree) gAldg fean
SIe — gyl g1 ¥E fafed @ & ardl 9 w@d Sus fevfad sweR o 9
frafara um forar o — afifveaiRa — arh 39 smeier § o f& I or
fafreaa S e A a1 B, oa: Sue U <IrEfer & dde srftraadr &
FHTATIHT U¥gd B BT 3@l g3l & am 4 fefad u3 usgad &< &l
SRUT T — AMHT Wesrd< 84 @ »rol, URma Prer fRe) o)
AMNBIRUT v & d™P BT UdT I g S Fdled R qT o4 yfadg
g &R v MR f&an mar — srd<eq q9R | (fame wgash 3. 9.9. <)

...2476

Criminal Procedure Code, 1973 (2 of 1974), Section 195 & 340 —
Preliminary Inquiry — Held — Preliminary enquiry is not mandatory but if
circumstances required, then before filing complaint, preliminary enquiry
can be made. [Vinod Raghuvanshi Vs. State of M.P.] ...2476

QUS FibAT dledl, 1973 (1974 &7 2), &IRT 195 T 340 — YIRIH & il 9 —
affeiRa — yRfe Sa angue T8 2@ dfea afe aRRerfaar &) smawaear
2, d9 uRaIE U¥gd 1 & Usd, YRR oid 3 o1 9adl 2 | (e wgazh
fa. 7.9, 3159) ...2476
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Criminal Procedure Code, 1973 (2 of 1974), Section 195(1)(b)(ii) —
Scope & Applicability — Held — Apex Court concluded that Section
195(1)(b)(ii) Cr.P.C. would be attracted only when offence enumerated in
said provision have been committed with respect to a document, after it has
been produced or given in evidence in a proceeding in any Court i.e. during
the time when document was in custodia legis. [Vinod Raghuvanshi Vs. State
of ML.P.] ...2476

QUS HiHar dfedr, 1973 (1974 &7 2), &RT 195(1)(b)(@i) — Qv a
gaigar— afafeiRa — aaf=a ~ararea 3 st fear @ fe < uw. o arr
195(1)(b)(ii) dae a9 mHia erft 19 Hf¥a Sugyg & yafdra sruxre fed
RTATAI 3 SIS H W18 & ©U 3 4¥gd (A R 3rerar il R ks &
9 ¥ srrfq SU cwaas & fafdr aftRar ¥ @9 @ <A, w1Rka far a8
(fais xgaeh fa. 9.y. Ts) ...2476

Criminal Procedure Code, 1973 (2 of 1974), Section 311 — See —
Prevention of Corruption Act, 1988, Section 19 [State of M.P. SPE Lokayukta,
Jabalpur Vs. Ravi Shankar Singh| (DB)...2663

qUS HfHIT Afedr, 1973 (1974 &7 2), €%T 311 — @ — GEIFIN (HqR0T
TSI, 1988, €1RT 19 (M. 154 QAU dlegad, 9y fa. M3 siax Riw)
(DB)...2663

Criminal Procedure Code, 1973 (2 of 1974), Section 340 — Preliminary
Inquiry — Scope & Applicability — Discussed & Summarized. [Vinod
Raghuvanshi Vs. State of M.P.] ...2476

QUS YiHAT Wledl, 1973 (1974 &7 2), €IRT 340 — YIRIH P oil9 — [Awdiv
ggiygar— fadfaa 9 w@iéra ¥ yxqa fear | (s vgash fa. 9.9 <)
...2476

Criminal Procedure Code, 1973 (2 of 1974), Section 340 & 362 —
Applicability — Held — Before directing prosecution of witnesses, Court has
considered all aspects and concluded that perjury was deliberate — If Court
reopens the entire judgment, such exercise would certainly come within
ambit of Section 362 Cr.P.C., which is not permissible. [Shambhu Singh
Chauhan Vs. State of ML.P.] (DB)...2675

qUE ¥ibar wdfedr, 1973 (1974 &T 2), €I%T 340 T 362 — FIISIT —
afretRa — wefivor &1 sftreE FRRE o @ qd, =mare A asf
ysqal &l faar A foran 2 &k frsef¥a fear f& wraer wr fiear wied Sgsia]
ofT — Afe =marery |yef fofa g=: @iedar 2, Sea srfard filaa o 9 g
362 .U H. & URF & +fiax s &1t & arg=a =t 2 | (v Riz dlem fa w1,
. 3753) (DB)...2675
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Criminal Procedure Code, 1973 (2 of 1974), Section 340 & 362 — Recall
& Review — Preliminary Enquiry — While deciding appeal in High Court, trial
Court directed to prosecute prosecution witnesses for deliberately giving
false evidence — Prayer for recall of direction — Held — It was not obligatory to
conduct preliminary enquiry after giving opportunity of hearing to
applicant — Even without preliminary enquiry, Court can initiate u/S 340
Cr.P.C. — Court after considering every aspect had formed a prima facie
opinion — Mere absence of preliminary enquiry would not vitiate a prima
facie opinion formed by Court — Case is hit by Section 362 Cr.P.C. -
Application dismissed. [Shambhu Singh Chauhan Vs. State of M.P.]
(DB)...2675

qUS JibAT Aledl, 1973 (1974 &7 2), €II¥T 340 T 362 — TIYH [or AT SIT-T
vq gafdciaT — grefie g — S=a <ararad ¥ e fafaf¥aa fad sird awa,
ARTS el &1 SAqsa} fear e ]9 @ fog aifrifoa &34 =2 q
faar <arred &1 FRRE fear & — Qe 9w |@F g greir —
IRERT — MdS® &I G913 ST ATWR 31 & ULTAld YRS g darferd
AT SEAGR T2 AT — RS Sig o a1 ff =mares, aRT 340 S YN, @
AT R B DAl @ — AT 4 YA Uge], BT faaR &3 @ garq g
gt 3 AR @1 off — W= RS Sifa @1 squReafa @ = g fAfifa
gor gs¢AT I §f¥a 1E 8 — YHROT W GRT 362 UH. YYdd sl B —
< @i | (39, Rig die fa. 7.9, 3=3) (DB)...2675

Criminal Procedure Code, 1973 (2 of 1974), Section 340 & 482 — Delay
& Laches — Held — Present application filed after about 2 years of passing of
judgment — Application suffers from delay and laches. [Shambhu Singh
Chauhan Vs. State of ML.P.] (DB)...2675

qUs HfHAT wHigdl, 1973 (1974 &1 2), €IIRT 340 d 482 — fdcid vq
gifafacra — afafaetRa — adaa smaga &1 oty aiRa f$3 SR & e T 2
s yearq g fHar rar @ — Ard<H fade vd afafaeis @ afRra 2 | (e Riw
die @ fa. 7.9 3rsw) (DB)...2675

Criminal Procedure Code, 1973 (2 of 1974), Sections 362, 437(5) &
439(2) — Interpretation — Held — Power not directly and expressly provided to
a Court cannot be said to be impliedly provided u/S 437(5) and 439(2) Cr.P.C.
[Aniruddh Khehuriya Vs. State of ML.P.] ...2880

qUs UfHaAT Afedr, 1973 (1974 &7 2), €IRTY 362, 437(5) T 439(2) —
fada — affaeaiRa — go ~araraa 1 Qg vd ifirerad w9 9 Sl wfdd
Sudfera w1 @ SU 9T 437(5) Ud 439(2) <.U.H. @ favia faafdra wu @
Iuefera g 21 el S "adr | (3 reg WghRar fa. 7.9, 7r<7) ...2880
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Criminal Procedure Code, 1973 (2 of 1974), Section 362 & 439 —
Modification/Alteration in Order — Power of Review — Held — Though bail
order is an interlocutory order, but Cr.P.C. does not provide power of review
to Courts exercising power under criminal jurisdiction — Section 362 is
mandatory in nature and it provides that only clerical and arithmetical
errors can be corrected in orders/judgments. [Aniruddh Khehuriya Vs.
State of ML.P.] ...2880

QUS HiHar wfedr, 1973 (1974 &7 2), €T 362 T 439 — 3R H
SYTavor /givadT — YAafdala= &1 wifad — afafeiRa — Fefl ssmea smew
U addl QY & frg S U4, Al $ <1ivsd AfreRar & sidafa
S &1 9AT &xd gy gAfdaiea @1 ufed suafia 78 ol — arr 362
ATAUD TWHY Bl & AR 98 Susferd Xl 2 fo amean /fofay & daa
fafiera ve wltrda Fiear &1 gar fea s aaar 2 | (@ reg @gRar fa. 9.
SY) ...2880

Criminal Procedure Code, 1973 (2 of 1974), Section 362 & 482 — See
—Constitution — Article 226 [State of M.P. SPE Lokayukta, Jabalpur Vs. Ravi
Shankar Singh]| (DB)...2663

qUS U1 Aladl, 1973 (1974 &7 2), €1IRT 362 T 482 — <@ — WIAET —
BT 226 (A.Y. 5T TEUE dlbRdd, Saayr fa. @ war Rig) (DB)...2663

Criminal Procedure Code, 1973 (2 of 1974), Section 389(1) — See —
Representation of the People Act, 1951, Section 8 [Shakuntala Khatik Vs.

State of M.P.] ...2468
qUs Hipar wfgdl, 1973 (1974 &7 2), €T 389 (1) — ?@ — cll®
gfafaferea siferfra4, 1951, €77 8 (T <ell @ld 4. 7.9, 7157) ...2468

Criminal Procedure Code, 1973 (2 of 1974), Section 389(1) —
Suspension of Conviction —Held — Power of suspension of conviction is vested
to Appellate Court u/S 389(1) CrPC should be exercised in very exceptional
case having regard to all aspects including ramification of such suspension —
Apex Court concluded that stay of conviction can only be granted in
exceptional circumstances and no hard and fast rule or guideline can be laid
down as to what those exceptional circumstances are. [Shakuntala Khatik
Vs. State of M.P.] ...2468

QU Ui gT Wfad, 1973 (1974 &7 2), €11%T 389 (1) — ql9Rife &7 fAcra7
- afafveiRa — arT 389 (1) S99 & Sidvia el ~marew &1 fAfgq,
JvfifEg @ fMdes o) aifed &1 g3, ifd sruareras yaver 3, 9+ ugean &i
&9 H vEd gy fean s arfey e Sad fdes @ sfeaad wnfia @ —
Walza =y 9 fssffa fear fe qrefifg @1 e dada suaers
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gRReIf ¥y @ ST Gad) @ 9T BIs welxX s ar feenfad o srfera i
8l fhar i "darl f& 9 suarercra uRRerfodl @ar 2 | (Frger @dia fa. w.
Y. 5) ...2468

Criminal Procedure Code, 1973 (2 of 1974), Section 401(2) — Notice/
Opportunity of Hearing — Held — Order of remand by High Court to the trial
Court against Company cannot be sustained as the order was passed without
giving an opportunity of hearing as contemplated u/S 401(2) of the Code,
moreso when Company was not convicted by trial Court. [Hindustan
Unilever Ltd. Vs. State of M.P.] (SC)...2744

QU HiHAT Wiedl, 1973 (1974 &7 2), &IRT 401 (2) — FMfce,/ Gaaig o1
3raav — AT — S=a <A™ gRT 9 & fawg faarer <marey &1
iU yoT ST AR SR 2] @M Sl Adhdl RIfd GAdIg &I 3d4x, oidr &
wfear &1 arT 401 (2) & A srgeaTa 2, A o= amaer wika f&am am on
R e, W9 faarer =™ gRT o9 @ <iufig T2 fear Tar o)
(Frgar gf-refiar for. fa. 7.y, wrs3) (SC)...2744

Criminal Procedure Code, 1973 (2 of 1974), Section 437(3), 438 &
439(1) — Bail Conditions — Community Services — Held — As per Section 437(3)
CrPC, Court can impose “any other conditions in the interest of justice” over
accused by way of community service and other related reformatory
measures and same can be “Innovated” also but same must be as per his
capacity and willingness, that to voluntarily — Onerous and excessive
conditions cannot be imposed so as to render the bail ineffective. [Sunita
Gandharva (Smt.) Vs. State of M.P.] ...2091

qUS HitdT Giedl, 1973 (1974 &7 2), €IIRT 437(3), 438 T 439(1) — STHITd
ol ord — wrgeIE dary — AR — arRT 437(3) TUE. B ITHR,
RATATAA, AR aT U ARIEIR—S a1 U9 3 WP ERISTS Ul & iRy
"= fFa ¥ o3 o e IAIRRIFIG = Udhar @ a2H1 Sad &1 “"IauRafda
T ST wadT @ f=g 98 SHS| &Hdr Ud <l 9 IR 98 H WosTyd s sl
IAY — HCIAS Yd AS o feRIUa T8 & w1 wadl <1t fo S=a
YHTGEI 9491 < | (g-irar eerd (siRreh) fa. 7.9, <) ...2691

Criminal Procedure Code, 1973 (2 of 1974), Sections 437(5), 439(1)(b),
439(2) & 482 — Modification/Alteration in Order — Held — Judicial Magistrate
cannot alter or modify the conditions of bail order passed by it—Same can be
modified or altered by Session Court or High Court exercising powers u/S
439(1)(b) Cr.P.C. — Magistrate, after deciding bail application becomes
Junctus-officio, thus he rightly refused to modify the bail order passed by
him. [Aniruddh Khehuriya Vs. State of M.P.] ...2880
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QUE HfGar Afedr, 1973 (1974 &7 2), €TR1V 437(5), 439(1)(b), 439(2) T
482 — 313 ¥ IyTavyr/ yRad— — afifaeiRa — =afie g e, Sus grRT
qIRd TG MY &Y eral &1 SutalRa ar yRafda & &% a&ar — Saaq &t
T AT AT S ATITAd §RT €RT 439(1)(b) €. 9.9, @ favia wfeaar
$T YART $d gY SuraRd a1 gRafda fear S wear @ — S¥=a amd<A
fafiRed &%= & yzard afeg € ygard fFga 8 9Irdr @, 31d: 99+ S°d g1
qIRT S MY &I SUTART 31 4 Sfud wu 4 s&R fear) @i eg
wghar fa. 1.y, 7rs7) ...2880

Criminal Procedure Code, 1973 (2 0of 1974), Section 438 — Anticipatory
Bail — Factors & Parameters — Discussed and enumerated. [Arif Masood Vs.

State of M..P.] (DB)...2885
qUs JiaT wledl, 1973 (1974 &7 2), €IIRT 438 — 1UT STHAT — HIRE q
#ryevs - fadfaa wa yarfora | (sniRw #yE fa. 7.9, 159) (DB)...2885
Criminal Procedure Code, 1973 (2 of 1974), Section 438 — See — Penal
Code, 1860, Section 153-A [Arif Masood Vs. State of M.P.] (DB)...2885
QU FfHaT Afedr, 1973 (1974 &7 2), €TIRT 438 — 7@ — 3US Wladl, 1860,
&IvT 153—A (RS 944< 4. 7.9. 7<) (DB)...2885

Criminal Procedure Code, 1973 (2 of 1974), Section 439, Scheduled
Castes and Scheduled Tribes (Prevention of Atrocities) Act (33 of 1989), Section
14-A(2) and Protection of Children from Sexual Offences Act (32 of 2012),
(POCSO) Section 3/4 — Bail Application — Maintainability — Jurisdiction of
Court—Held — POCSO Act would get precedence over Atrocities Act—When
accused is tried under Atrocities Act as well as POCSO Act simultaneously,
Special Court under POCSO Act shall have jurisdiction and if bail
application is allowed or rejected u/S 439 CrPC by Special Court then appeal
shall not lie u/S 14-A(2) of Atrocities Act but only application u/S 439 CrPC
shalllie. [Sunita Gandharva (Smt.) Vs. State of M.P.] ...2691

qUS HiHAT wledl, 1973 (1974 &1 2), &I%T 439, Jgqlaa wifa 3w
Srgqgfad sravrfa (3rcarar (areer) sifefa9 (1989 &7 33), €RT 14—A(2) va
o Fre sraxTent & qrcrdsl &1 Gveror SIfefAraH (2012 &7 32), (qtawl) €T 3 /4 —
ST 8q 314G — YIYURIar — =Irarerd a1 siferarRar — sififeiRa — araat
Aftrfa @ S@mER AR ftf M @ $uR srrdar i — S9 fRgea &
faarer, sr@amaR e siftfaw © ar—arer e it @ siasfa @
wrer foar o 2, et Afdfram o sigefa faery =marera &t si¥aiRar g
IR A AT <ARATAT §RT 9RT 439 S UH. & 3fcid S AT AR AT
AFSR AT ST @ 99 AR FaRer fIRAM @1 aRT 14—A(2) & avia
afiet €1 B 9fed dad ORT 439 T UH. B Favid Aa URId s | (e
ed (shirdd)) fa. 9.9, =) ...2691



INDEX 25

Criminal Procedure Code, 1973 (2 of 1974), Section 439(1)(b) & 482 —
Modification/Alteration in Order — Held — For modification in bail order,
petitioner ought to file application u/S 439(1)(b) Cr.P.C. but has filed
application u/S 482 Cr.P.C. — Without entering into technicalities, petitioner
being a poor person and is in jail inspite of bail order, condition to deposit Rs.
75,000 in CCD, imposed in bail order is deleted — Application disposed.
[Aniruddh Khehuriya Vs. State of M.P.] ...2880

qve UfHar dfedr, 1973 (1974 &7 2), €IIRT 439(1)(b) T 482 — IR H
SyTaver,/ yRad — fifeaiRa — S @ Jm<er # SUTARYT 2 ITE! &I &RT
439(1)(b) T UH. B 3T d 3MATA YA HIAT AMIY IR S SART 482 T .U.4.
@ i d ATdET UK b1 @ — gfe Il v W9 aafad @ a2 S e
Bl @ dEgE ofd A 2, d$-d! 9idl W &9 T ]d Y, SHEd AR d
ARG, NH A ® 75000/ — 1 B $1 owd gl & T — AEIA
1 | (aifreg @gRar fa. 9.u. <) ...2880

Criminal Procedure Code, 1973 (2 of 1974), Section 439(2) — See —
Penal Code, 1860, Sections 363, 366-A & 376 [Sunita Gandharva (Smt.) Vs.
State of ML.P.] ...2091

QUS HIHIT Afedl, 1973 (1974 &7 2), €T 439(2) — 7@ — U Wladl,
1860, £TTRTY 363, 366—A T 376 (-ra1 w=erd (sivrehl) fa. 7.9, v1571) ...2091

Criminal Procedure Code, 1973 (2 of 1974), Section 439(2) and
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act (33 of
1989), Section 14-A(2) — Cancellation of Bail — Maintainability — Held — Order
granting bail in an appeal u/S 14-A(2) can be recalled in a fit case —
Application for cancellation of bail u/S 439(2) CrPC by complainant/
aggrieved party is maintainable before the High Court which passed the
order. [Sunita Gandharva (Smt.) Vs. State of M..P.] ...2091

qUS JIFAT Aledl, 1973 (1974 &7 2), €IRT 439(2) vq srgefaa wifa il
rggfaa srvifa (3cqraiR 4areor) sifefaa (1989 &7 33), €T 14—A(2) —
STHTTd BT ¥ GHR0T — GIyofigar — IfeiRa — aRT 14-A(2) @ siavia rdia
H SHEd U8 &R & AR $iI, Yo Sfad g&HIor #, arad foran <1 a@ar & —
qRard) / Af3d UeaHR IRT 9RT 439(2) S.U.96. & 3idvd A & IGIHIVT v
MMAE Iod raTerd, foras smer uiRa fear o, & waa urwofia 2 (g-ar
ed (shirdd)) fa. 9.9, =) ...2691

Criminal Procedure Code, 1973 (2 of 1974), Section 439(2) and
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act (33 of
1989), Section 14-A(2) — Principle of Estoppel — Held — Since accused takes
benefit of bail u/S 439 before Trial Court/Special Court and on its refusal,
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resort to appeal then after getting bail, he is stopped from submission about
non-application of Section 439(2) CrPC. [Sunita Gandharva (Smt.) Vs. State
of ML.P.] ...2691

qUS HiHAT Aledl, 1973 (1974 &7 2), €T 439(2) vaq ggfaa il siv
Srggfaa wrurrfa (3rcarar arRvr) Sifefa9 (1989 &7 33), €T 14—A(2) —
fager &1 Rigra — sffeEiRa — 9fe affgaa 9 fFarer <[ / faey
AT © GHE SIIRT 439 © Jddid ST &I o1 foram 2 3R SUd SHR WX
e BT GERT foran, a9 SHHd e @ uearg SU ©RT 439(2) € 9.9, yaisy

T8 @ IR 4 fae A WS 2 | (Ghar 1=ed (sfired) fa. 7.9, <)
...2091

Criminal Procedure Code, 1973 (2 of 1974), Section 482 — See —
Information Technology Act, 2000, Section 67 & 67-A [Ekta Kapoor Vs. State

of ML.P.] ...2837
qUe Hibar Gfedr, 1973 (1974 T 2), €T 482 — 7@ — a1 glen et
SIfEIf199, 2000, €TRT 67 T 67—A (THdT BYR fa. 9.9, 153) ...2837

Criminal Procedure Code, 1973 (2 of 1974), Section 482 — See — Penal
Code, 1860, Sections 420,467,469 & 475 [Imran Meman Vs. State of M.P.]

0. 2722
QUS HiHaT A1edl, 1973 (1974 &7 2), €IIRT 482 — <&@ — QU Wladl, 1860,
ETIRTY 420, 467, 469 T 475 (IFRTE A9+ fa. 9.9 9) ...2722

Essential Commodities Act (10 of 1955), Section 7(1)(A)(Il) & 7(2),
Seeds Act (54 of 1966), Section 19, Seeds Rules, 1968, Rule 8 and Seeds
(Control) Order, 1983 — Packaging of Seeds — Held — If person deals in
business of seeds without license/permit, he would be liable under provisions
of Act of 1955 and Control Order, 1983 but prosecution failed to show any
Rules of State government requiring license for labelling and packaging of
seeds — Applicant already having license to store, sell and export the seeds —
No allegation that applicant violated the provisions of Seed Rules — Breach of
provisions of Act of 1955 not attracted. [Imran Meman Vs. State of M.P.]
..2722

3raege qvqg g9 (1955 &1 10), &r~r 7(1)(A){A1) a 7(2), &t
ST (1966 &7 54), €TRT 19, o7 444, 1968, 77 8 va it (FIFv1) 337,
1983 — 51l 1 @ forT - sififraiRa — afs #ig aafd fo=n sg=afta /sg=n &
ISl BT ATIR HIAT 8, 98 1955 & IMferfas q=am =07 3 er, 1983 & Susel
@ Siavid IRl g <fed aifries, fiel @1 defe ik dafeT & fag
IR B AaTISHAT aTel IS WBR d 4 foedl A &1 <wi= A fawa
&l — ISP & YN Ugal A & Ao @& dAsrv, fama qen fafta s @t
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ITSfd & — 1955 & AN & Sugel &1 w1 Arwifa AL gar | (F9RE A9
fa. 9.9, <9) ...2722

Food Safety and Standard Act (34 of 2006), Section 3(1)(zx), 3(1)(i) &
97 — See — Prevention of Food Adulteration Act, 1954, Section 2(ia)(m) r/w 7(i)
& 16(1)(a)(i) [Hindustan Unilever Ltd. Vs. State of M.P.] (SC)...2744

Tl YVElT 311X J1-1% SIfEIf-TI7 (2006 HT 34), €177 3(1)(zx), 3(1)() T 97 —
@ — @rer v fAareor AfSfAa, 1954, €1RT 2 (fa)(in) G&vleT 7(1) T 16
(1)(a)@) (g% gfrefiax fo. fa. 9.9. 7<) (SC)...2744

Food Safety and Standard Act (34 of 2006), Section 97(1)(iii) &
97(1)(iv) — Repeal & Saving Clause — Held — Section 97(1)(iii) & (iv) provides
that repeal of Act shall not affect any investigation or remedy in respect of
any penalty, forfeiture or punishment under the repealing Act — Punishment
may be imposed as if Act of 2006 had not been passed. [Hindustan Unilever
Ltd. Vs. State of M.P.] (SC)...2744

Q1] Y&l 3IX A% eI (2006 BT 34), €177 97(1)(iii) T 97(1)(iv) —
farewr siiv @rgfead @'e — sifafetRa — arr 97 (1) (iii) @ (iv) Sudfera o @
fo st & fArga &1 ywe, ARRa siftfaw & siasfa fedt wniRa,
THUYSRYT AT Vs ® Gael H fhdl =901 3ferar SUAR I YHTIAT 8] BRI —
qus ARG forar T Toar @ 71 2006 &7 Aferfra ariRa & 121 fear T
o1 | (Frg¥ar gfefiar for. fa. 7.y, vrs3) (SC)...2744

Foreign Trade (Development & Regulation) Act, (22 0f 1992), Section 3
and Constitution — Article 19(1)(g), 19(6) & 21 — Merchanting Trade
Transactions (MTT) — Prohibition of Supply of KN 95 Mask — Held — Even
though goods are not coming to India at any point of time under MTT, only
those goods which are permitted for export or for import are eligible for
MTT - It is a policy decision taken by Government of India — Statutory
provisions, rules, circulars and notifications are issued from time to time for
MTT under the prevailing Foreign Trade Policy — Circular of RBI not
violating rights of petitioner — Fundamental rights of freedom of trade &
Commerce can be subject to reasonable restrictions — No absolute ban on
MTT - Circular not ultra vires and not violating freedom of trade and
commerce of petitioner — Petition dismissed. [Akshay N. Patel (Mr.) Vs.
Reserve Bank of India] (DB)...2768

faceft g (fAera siiv fafagas) siffaam (1992 &1 22), &vT 3 v
qiaerT — g=8T 19(1)@). 19(6) T 21 — TS YR HAFER (A4 f~CT
2§ grigerd) (MTT) — KN95 A1vd & 919 uv glaye — afifaiRa — gfe
qITRT® ATIR GaadeR & 3idid fe<ft # a97a ara & #rar 787 317 <=7 2,
$dd 98 A1, ol Frfa seEr smaa g agHfa ura @, JiitiiRe R
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HAGER 8 UH 2 — I8 9Rd &R gRI1 foar v Aifa fofa @ —
qITRT® ATUR WeadeR eq 99 993 IR, faemr fager eaur ifa & sialfa,
S SugEl, Frat, aRuaY vd siRRgaaRn & ol fear ar @ — arrdang.
®1 URY=, I & JRSRI & Seaiad | T3] — YR G TSI Y WaAdl b
Tora IfteR, gfdagaa Fdaal @ 9 8 9ad & — avfue @R
HAgeR R Afd® uedl 981 — uRu= IR 981 & Il & <R g
IS &Y Tad FAT BT Sea g+ T8l dRal — ATFadt @Ik | (31erd g, ueo ()
fa. Rerd ¥ aifw ) (DB)...2768

General Clauses Act (10 of 1897), Section 6 — See — Prevention of Food
Adulteration Act, 1954, Section 2(ia)(m) r/w 7(i) & 16(1)(a)(i) |Hindustan
Unilever Ltd. Vs. State of M.P.] (SC)...2744

UTEIRYT U ffFIH (1897 &T 10), €TRT 6 — @ — @Il 3rfAsoT
frarvr siferfras, 1954, &R 2 (la)@m) wsyica 7({) T 16 (1)@)@) (<™
Ifrefiar for. fa. 7.9, 153) (SC)...2744

General Clauses Act (10 of 1897), Section 21 — Modification of Order —
Held — An authority who has a power to issue an order has an inbuilt power to
rescind, modify and alter its own order. [Fishermen Sahakari Sangh
Matsodyog Sahakari Sanstha Maryadit, Gwalior Vs. State of M.P.] ...2432

UTEIIRYT @US a9 (1897 &T 10), €IRT 21 — 3G T SUTAXTT —
FfgiRT — & IR e 9 ta Smee Ot &)1 & ofdd @ S9
D WA B QY $i fJEfeq, suralRa vd uRafida = @ af=fea ufaa 2
(FPeRAT e 9 ARSI g 91 #yifed, warfer fa. 9.9, 7<)

...2432

General Clauses Act (10 of 1897), Section 21 — See — Constitution —
Article 226 [Fishermen Sahakari Sangh Matsodyog Sahakari Sanstha
Maryadit, Gwalior Vs. State of M..P.] ...2432

HTETIRYT @S SIfEIf1I (1897 &7 10), €IRT 21 — 7@ — WIFENT — BT
226 (PIRAT GEdR GH IS AgdN AT qaifed, arfer fa. #.y.
RTS) ...2432

High Court Judges (Salaries and Conditions of Service) Act, (28 of
1954), Section 17B — See — Supreme Court Judges (Salary and Conditions of
Service) Act, 1958, Section 16B [Justice Shambhu Singh (Rtd.) Vs. Union of
India] (DB)...2804

8z Ty ~ITATENer (da siiv dar o1d) ifeif=ra (1954 &7 28), €TIRT
17B — @@ — Szgaq ~qrarard ~grgrefier (da- siiv dar 7rd’) siferfaaa, 1958,
egreT 16B (GiRew w9 Riw ([arfiga) fa. gfram sifw gisan) (DB)...2804
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Hindu Minority and Guardianship Act (32 of 1956) — Section 6 — See —
Constitution—Article 226 [Madhavi Rathore (Smt.) Vs. State of M.P.] ...2453

SHTCATIAT 3% dveTHdar ST (1956 &7 32) — €RT 6 — @ —
HIaeTT — 3rgz8T 226 (Arad] 1SR (3w 4. #.9. I57) ...2453

Industrial Disputes Act (14 of 1947), Schedule 5, Clause V — Unfair
Labour Practice — Dismissal — Held — Punishment imposed was discriminatory,
arbitrary and amounts to victimization of class IV employee without there
being any justification — Clause (a), (b), (d) & (g) of Clause V “unfair labour
practice” clearly attracted. [Union Bank of India Vs. Vinod Kumar Dwivedi]

...2656

stenfra faare I (1947 &7 14), STl 5, @vs V — sigfad 4
ygfa — yegfa — aififeiRa — aftRIfiG gvs, favcsar), 973 @ &k sivh
IV & $Hal & a1 fed =maifaa & fifsa o3 o) sife § amar @ —
“Igfad 5 ugfa” @ s Vo @s (a). (b). (d) 9 (g) W wu 4 snafda sid
T | (g 9@ &ifw gfear fa. fame gar fgad) ...2656

Information Technology Act (21 of 2000), Section 67 — Presumption —
Held — Even if content is not known and a person publishes or transmits or
caused to do so even without knowledge, provisions of Section 67 would be
attracted — Presumption of knowledge to petitioner shall have to be assumed
and onus will be upon him to rebut it by leading evidence. [Ekta Kapoor Vs.
State of M.P.] ...2837

qaa1 glenfiial fefaa (2000 &1 21), €RT 67 — SYERYT
afafeiRa — Wﬁ:aﬂﬂ‘ﬁﬁﬁﬂiﬁ%@@t&%ﬁ:ﬂaﬁa%ﬁumﬁmm
IR BAT @ AT VAT HRATAT & d9 HY, &RT 67 & SUSE ATHT 19 — ATA
@) ST B9 Y SULTROIT B RO Bl SITed) 3R A1ed 991 d) 9 Wfed &

BT AR 39 W BT | (ThdT SR 3. 9.9. I53) ...2837

Information Technology Act (21 of 2000), Section 67 & 67-A
—Disclaimer — Effect — Right to Complaint — Held — Disclaimer only warned
against scenes of intimacy in the episode but if depicted scenes transcend into
gross display of lust, it enters into realm of obscenity and a subscriber would
be well within his right to complain — Disclaimer cannot prevent a person
from lodging FIR in respect of such offence. [Ekta Kapoor Vs. State of M.P.]

...2837

qa=1 glenfrat a9 (2000 #T 21), €177 67 T 67—A — RAIHT —
gH1d — YRArg &7 ferare — AEiRa — SRAIHROT ad del H FavT gl
o faeg ddra qar @ fag afe Rt fd ™ gwa, OH1 IR SR S0 arET &1
R WYe d3d &, 9 Aellaar @ a3 A yde Hd 2 AR SuAITHAl &I
IRATE H3A1, AT SHD AWSR & Har 2 — BV, Iad AR B
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e 4 Yo a1 ufdd<d <o &3 9 fodl aafea &1 Faia a8 &) gaar |
(a1 YR fa. 9.9. 7TA) ...2837

Information Technology Act (21 of 2000), Section 67 & 67-A and
Criminal Procedure Code, 1973 (2 of 1974), Section 482 — Applicability — Web
Series — “Sexually Explicit Acts” — Held — Once it is determined that material
is obscene, person liable for depicting such material or causing to depict such
material cannot escape his liability on ground that subscriber having opted
to watch it cannot make a complaint thereafter — Investigation is still in
progress, it cannot be stated at this stage that offence u/S 67 & 67-A is not
attracted — FIR cannot be quashed at this stage u/S 482 Cr.P.C.—Application
dismissed. [Ekta Kapoor Vs. State of M.P.] ...2837

g1 glenfral e (2000 #T 21), 77T 67 T 67—A v Gvs HiHaAT
wiedr, 1973 (1974 @7 2), €TINT 482 — YIIogdr — 39 H¥IoT — “Br&Har Fad
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Il XBT 2, 39 UshH UR I8 B Ad) {Ha1 oIl g&dr 2 fb a1 67 9 67-A ©
Jiadta 3T M ffa &Y BT — $U ¥ R Y YT Yfiadad &l aRT 482
JU.9. & 3idifa afrEfsa a1 fdar o wadr — smdgd @il | (Tadar sqR fa.
H.Y. ISY) ...2837

Information Technology Act (21 of 2000), Section 80(1) — See —
Penal Code, 1860, Section 294 |[Ekta Kapoor Vs. State of M.P.] ...2837

qa=1 glen el sifefaaw (2000 &1 21), 7177 80(1) — @ — Ve Hledr,
1860, EIT¥T 294 (YhdT HYX fa. 4.9, 153) ...2837

Information Technology Act (21 of 2000), Section 85 — Offence by
Company — Held — Apex Court concluded that the word “as well as the
company” itself shows that neither the Director nor the Company can be
prosecuted in isolation — In instant case, FIR reveals that complainant has
prayed for appropriate action not only against petitioner but also against the
company — No breach of Section 85. [Ekta Kapoor Vs. State of M.P.] ...2837

§a+1 Ylenfire! Siferf=e (2000 &1 21), %7 85 — Y1 §IRT 3URTE —
afifeiRa — waf=a ~marera A frsefta fear 6 s o arer—arer o
= 3y A <ertar @ f& 7 a e &) 3k 9 & uhl &) @ AfEfora
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91T @Y @ — ERT 85 BT HIg | 81 | (THdT HYR f3. 9.9, 7<) ...2837
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Interpretation — “Executive Instructions” — Held — Although executive
instructions issued from time to time, looking to changing scenario of society,
can be taken into consideration by authorities but alongwith statutory
provisions provided under the Act and Rules. [Sunil Kumar Jeevtani Vs.
State of M..P.] (DB)...2757

frda — “srfuifas sigeer — sfifaiRa — efl, Igax e
IRE¥ &I I@d U IR R oM & W sriufas s &l
TS TRTOT gRT faaR A foram o wdar @ fe=g sl vd e o f&d
S SUSEl & A1eT | (Gl FAR Shadar fa. 7.9, <) (DB)...2757

Khasra Entries — Held — On strength of Khasra entries of certain
years, State cannot claim title over disputed land — Entry in revenue records
is not a document of title — Revenue Authorities cannot decide a question of
title. [State of M.P. Vs. Smt. Betibai (Dead) Through Her LRs.] ...2826

@ glaficyr - sitiaiRa — sfaua auf @) @ww yfafeat & 9a w
1Y, faarfad % wR g &1 <19 TE R AHhd1 — Worka ARAE! 4 ufafke, g
BT TEATAS &1 8 — oI YISO 86 & e &7 fafreay ) &% 9ad |
(w.9. 3153 14, shwcdt adiarsg (gas) g faferes ufaffe) ...2826

Land Acquisition Act (1 of 1894), Sections 4, 31 & 34 — See — Right to
Fair Compensation and Transparency in Land Acquisition, Rehabilitation and
Resettlement Act, 2013, Section 24(2), proviso [Indore Development Authority
Vs.Manoharlal] (SC)...2179

I3 376l ST (1894 BT 1), €IRTV 4, 31 G 34 — ] — I 375i,
gaaia 3iiv yaedavergT 4 sfaa gfawv siiv yrveRiar a1 sifera siferf-ram,
2013, €177 24(2), T¥q® (33X Seaun~< AATRE f. 7revara)  (SC)...2179

Land Acquisition Act (1 of 1894), Section 16 — See — Right to Fair
Compensation and Transparency in Land Acquisition, Rehabilitation and
Resettlement Act, 2013, Section 24(2) [Indore Development Authority Vs.
Manoharlal] (8CO)...2179

Iy 3r5iT T (1894 T 1), €T 16 — 7@ — HIA 3[5i+, Yaara7
37Iv grefavery 4 Sfaa gfaaw siiv grecl¥far &1 sifera1e sifeif4, 2013, eRT
24(2) E3R sRAui< AATRE fa. wrErara) (SC)...2179

Land Acquisition Act (1 of 1894), Section 17(1) — See — Right to Fair
Compensation and Transparency in Land Acquisition, Rehabilitation and
Resettlement Act, 2013, Section 24(2) [Indore Development Authority Vs.
Manoharlal] (SO)...2179



32 INDEX

g1 37T ST (1894 &7 1), &IRT 17(1) — I@ — 9fA 35i, Yaara
3N g aveiryT 4 Sfaa gyfasv siiv yRsRiar &1 siferare s, 2013, €vr
24(2) (33X seaud— JATRT fa. A-Tgvera) (SC)...2179

Land Revenue Code, M.P. (20 of 1959), Section 43 and Civil Procedure
Code (5 0f 1908), Section 107 — Powers of Appellate Court — Held — In absence
of any other express provision in Code of 1959 which limits the jurisdiction of
Appellate Authority, the Appellate Authority under Code of 1959 is also
conferred with same powers as are conferred on the original Court. [Prakash
Pathya Vs. Bati Bai] ...2818

Y ToIvd Hiedl, 9.4. (1959 &7 20), €IRT 43 ¥q Rifder aiaar dfear (1908

@7 5), €177 107 — rflell =Ty &1 wifaaar — affetRka — 1959 @) wdfear #

09 ot = rfreraa Sudey ot {6 rdiell yiferer & arfereRar &1 Wifia

HRAl & 31 FJuRART A, 1959 B Aiear & siavia srdicll uTfreRT &1 ) g
RITATA B U<ed Afdaal & G Afdaar yaed 2 | (IH1e1 yaar fa. arcd) 91)

...2818

Land Revenue Code, M.P. (20 of 1959), Section 49(3) — Power of
Appellate Authority — Remand of Case — Held — Appellate authority shall not
“ordinarily” remand the case for disposal to any Revenue Officer
subordinate to it — Use of word “ordinarily” lays down that unless and until
there are exceptional circumstances, appellate authority shall not remand
the case. [Chandra Shekhar Dubey Vs. Narendra] ...2813

Y vIoIvq diedl, 4.4, (1959 &7 20), £IvT 49(3) — 3idlcdl Giferd Rt &1 oifad
— g&vor &7 gfaggor — sfifaeiRa — srdiell yiferer) amm=ra:” ga&or &l
Igd Jefieer [l o At &1 e g yfad @ 78 & — o=
AT BT ST I fara sxar @ fo o9 a& & srareRer uRRkerfaar =
3, ardieft yTfere Y gavor gfod A a8 s | (= vher g9 fa. R=)...2813

Land Revenue Code, M.P. (20 of 1959), Section 52(2) — Execution of
Order — Period of Stay — Held — Upper Collector has held that execution of
order shall not be stayed for more than three months at a time or until the
date of next hearing whichever is earlier — Proviso to Section 52(2) rightly
interpreted — Further, opportunity of hearing given to petitioner, thus no
violation of rights — Interference declined — Petition dismissed. [R.D. Singh
Vs.Smt. Sheela Vermal] ...2646

g RISIvd Wdledl, HH. (1959 &T 20), €T 52 (2) — 3R BT [Tq1GT —
v® @t srafer — afafaeiRa — R watdex 7 affaeiRa fear @ & smewr &
e a1, te G R 9 918 9 Afte @ ferg srerar gAars a1 srrelt fafd
a®, oIt ggd 8, AHT T A - gRT 52 (2) ® WP BT Sfad w9 |
frd=a fear mar — swe sifaRed, ardl &1 a8 &1 s@wR foar 1 s,
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AfTBRT BT BIg Sedla+ -] — AT A s+hR fhar AT — ATRIHT IR |
(MR Rig fa. sfiwcht ofiar auf) ...2646

Land Revenue Code, M.P. (20 of 1959), Section 131 — Easementary
Rights — Adjudication — Competent Authority — Held — Apex Court concluded
that Tehsildar, after local enquiry may decide such disputes with reference to
previous customs and with due record to the convenience of all parties
concerned. [Prakash Pathya Vs. Bati Bai] ...2818

g o dledl, Y. (1959 @1 20), &NT 131 — GEIER 3EHN —
~JrIfofaT — wer gifgrardt — sififaiRa — waf=a <marea ° frsifa fear
2 & aeficer, g o9 @ gwarq yd wfe & dad 3 qon o+ @efea
THgeRI ®I glaen & fay w=e ifda @ | ¢ faarsl &1 fafeaa e
AHdr 2 | (1T ug AT f3. it 918) ...2818

Land Revenue Code, M.P. (20 of 1959), Section 131 — Easementary
Rights — Adjudication — Held — Although order of Tehsildar contained
infirmities, learned SDO cured the same by directing Tehsildar for local
enquiry — Findings of SDO based on finding/report given by Tehsildar,
equally based on statement of witnesses who deposed regarding customary
right of respondent regarding use of way — SDO also considered previous
customs and convenience of parties — No reason to disturb [Prakash Pathya
Vs. Bati Bai] ...2818

g X Hledl, 4. (1959 @1 20), &NT 131 — YETFGR BN —
=rafavfaa — afifaaiRa — g aefider @ ey ¥ «fr €, fage
IuEs AHN A dedidaR &l W &4 2q MR &) I3 a1 e &
fear — SuEs AfHRY @ frsed davfleer g1 fad M fspd / yfodes wr
renlRa 2, off fd ga= ®u 4 grefiier © s ) arenflRa @ o= 9rnf @
ST & 49¢ ¥ yueff @ wfew afSrer 3 wefea siffraey fear — SuEs
IR A H g wfe ve vgeRl @) wgferad & faar # faar — Re
AfSBIRAT BT IINT B a2 & byl Bl B BT DIy PRI A8 — ATHRIDT
it | (IHTer ga AT 4. 91l 913) ...2818

Land Revenue Code, M.P. (20 of 1959), Section 131 — Easementary
Rights — Adjudication — Ingredients — Held — After satisfying necessary
ingredients of Section 131 namely (i) local enquiry, (ii) decision with
reference to previous custom and (iii) convenience of parties, SDO decided
that respondent is entitled to get right of way. [Prakash Pathya Vs. Bati Bai|

...2818

g Xroreq iedl, 4. (1959 &1 20), €T 131 — GETEAR BN —
AT — ged — AFAFGIRT — aRT 131 © JMAAP "gcd oA o (i)
I w14, (i) gdad! ®fe & " o fafre=a qen, (iii) vaerT @1 Ggfaaa
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Bl Y B D YA SUEs ASRY 9 Iz fafiRed fear fe ycaeft arf &1
IHR UM T THaR & | (BT ga AT fa. 91l 913) ...2818

Land Revenue Code, M.P. (20 of 1959), Section 178 — Partition
Proceedings — Fard Batwara — Held — Fard Batwara was neither published
nor it contains the signatures of respondents, thus order of partition was
defective and illegally passed by Tehsildar — Case rightly remanded to
revenue authorities — Petition dismissed. [Chandra Shekhar Dubey Vs.
Narendra] ...2813

Y TSIvg Hiedl, 4.4, (1959 BT 20), 1177 178 — [d4T617 BIAAIAT — BT
gearer — afffeiRa — »d deart 9 @ yHRE fear & o 9 & S
ggeffirer & swameR Hig[g @, 3a: faure &1 snqw, Ffeyef o vd aediaer
EIRT 3de w9 A yIRd fam a1 — y&=or &) Sfud ®u 9 rored griers1RAay &1
gfrd ¥ fam ram — afaer @ie | (3w TR g4 fa. =) ...2813

Land Revenue Code, M.P. (20 of 1959), Section 178(1) & 178(2) —
Partition Proceedings — Question of Title — Held — As per Section 178(1), if any
question of title is raised, Tehsildar shall stay the proceeding before him for
three months to facilitate institution of civil suit for determination of title — If
Tehsildar fails to stay proceedings, it would be a violation of mandatory
provision of proviso to Section 178(2) of the Code. [Chandra Shekhar Dubey
Vs.Narendra] ...2813

Y ¥Ioivd Hiedl, 4. (1959 @7 20), €I%T 178(1) @ 178(2) — faHrer7
HrAafar — &% &1 ge7 — AfifEiRa — aRT 178(1) & IR AT g6 BT UTA
S fHar 9rar 2, daedideR S a9e &) SRAIfRal @, 6 & JAqERT 2
fufae are GRerd &A1 I 991 @ fog, @19 918 d A — If Jedieer
FHrRiqIfEaT Ao A fawd giar 2, I8 |iedr &1 arT 178(2) & WP @ IMLATUSD
JUEH BT Seal 4 BT | (I @R g4 fa. =) ...2813

Law of Interpretation — Precedent — Held — Judgment of Supreme
Court cannot be read as Euclid's Theorem — Blind reliance on a judgment
without considering the fact situation is bad in law — A single different fact
may change precedential value of judgment. [Union Bank of India Vs. Vinod
Kumar Dwivedi] ...2656

frdaT @t fafer — gd faofg — sitifaaiRa — S<aan =maraa & fAofa
3! Yfoers y9T & ®U A T8 U1 W1 Gl — q2aTHS URRAfT o1 faar 7 fag
91T frofa uR sien fazars, fafer o sgfaa @ — v = a2, fFoia & gd o
I ®I 99 "Hal 2 | (I I 3ifw gfear fa. fase gar fgadl)  ...2656

Lease Deed — Accrual of Vested Right — Held — A vested right would
accrue only when the contract is concluded — Unless and until the lease deed
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is registered, no vested right accrued in favour of petitioner. [Fishermen
Sahakari Sangh Matsodyog Sahakari Sanstha Maryadit, Gwalior Vs. State
of ML.P.] ...2432

yeer fadie — fAfea sferare &1 giqua — afafeiRa — e ffea
IAHR dad d9 YIgHd s o4 |iasT &1 ¥ifd gl @ — o9 a& & ucer
facr uofieg =18 2, I @ ua A @13 Ak IfferR gigya 7 san

(FPeAT el 99 IS Ggdi O 1 #yifed, arferr fa. 9.9, w<3)
...2432

Limitation — Held — Full Bench concluded that a period of 180 days
from date of detection of illegality, impropriety and/or irregularity of order/
proceedings committed by Revenue Authority subordinate to Revisional
Authority would be a reasonable period for exercise of Suo Motu powers
despite involvement of government land or public interest in cases involving
irreparable loss — NOC issued to plaintiff by Nazul Department in 1992
which would be deemed to have been issued after verification and after a
lapse of 4 years notice was issued to plaintiff — Notice is certainly beyond
limitation. [State of M.P. Vs. Smt. Betibai (Dead) Through Her LRs.] ...2826

g — sififeiRa — gof =madie 9 T fear & gadao
e @ IrEf-Re o YISl gRT S1kd rdedr, sFifaca vd / 3rerar
AR / driarfaay & frafaar & uar o= &) fafsr | 180 f&=1 @) arafer, 09
gbxuTl H forad arqrefia g1fs siad ¥ &, axarl A A1 didfed siad g+ &
qIac[E WYY A AfFTAT BT YAIT B =g U Ifdagad rafer sft — o[
fa¥mT gRT 1992 # ard) &1 sAMafcd ywoga S foar ram o o9 awImu=
g ) fHAT ST AT ST AT 4 98 F9Td 81 o1 & gdarq ardl &l
Tifes S fear ar o — Aifew fif¥ad vo 9 aRAIT @ R 21 (7.9 wow fa
sfrcht 9de1s (Jae) g faftre gfaffe) ...2826

Maxim “Volenti non-fit injuria” — Applicability — Held — This principle
applies in a matter involving tortuous liability and not criminal liability.
[Ekta Kapoor Vs. State of M.P.] ...2837

Y7 W=7 § 9018 T3 &fa, afa a1 4vft & 78T srdt (“atdd <t ar e
gRar’) — gaisgar — sfafraiRa — I Rigia S9 ama § @ ghar @
foraH s <RI siad @ 3k 9 & <1ivss <l | (Tear agR fa. 9.u.
TY) ...2837

Motor Vehicles Act (59 of 1988), Section 166 — Appreciation of Evidence
— Credibility of Witness — Held — As per FIR lodged by eye witness, accident
occurred by unknown four wheeler but according to other eye witness (PW-
3), accident caused by the alleged truck — No evidence to show, how police
knew that PW-3 witnessed the accident and chased the offending truck —
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PW-3 is planted witness and his conduct of not informing police about
accident while he passed by the police station, makes him unreliable —
Claimants failed to prove that deceased died in a accident with truck in
question — Appeal allowed. [HDFC Agro General Insurance Co. Ltd. Vs.
Smt. Anita Bhadoria] .. %24

7Y I17 SIS (1988 BT 59), €IRT 166 — W1 BT AT HT — AIEll Bt
faegafigar - afifaiRa — ageelf @l grr <68 S W™ yem gamn
Uit @ JIJUR, U IAATd dIUfFAT 18- §IRT geledr afed gs uiqg 3
gl Aell (31.91.—3) & ITIR, AMSIUA g §RT geeT HIRT g3 — I8
e ?q ®I wie T8 2, f% gfers <t a8 99 F1a o f& srar—3 7 g
B <l off a2 S+ A fia ¢& &1 T fHhar o1 — .13 UH ga1ae el
2 T gferd o 9 [oRd 99 gfed &1 gHeT @ ar  gfaa 9 a3 &1
DT 3TERCT, I ATATTEI 99141 @ — S[ASR I8 A1fad H3A 9 favd = &
Hddh &I YT ¢b g Udb geedl A g g3 — Idid doR | (TASIvmdl ¢t
SR 3R &. for. fa. shere) srefar wigiRan) ... %24

Motor Vehicles Act (59 of 1988), Section 166 — Evidence of Criminal

Case — Held — Documents of criminal case are not decisive factors for

deciding claim petition — It has to be decided on basis of evidence led in claim
petition. [HDFC Agro General Insurance Co. Ltd. Vs. Smt. Anita Bhadoria]

... %24

#Iev I17 T (1988 BT 59), TIRT 166 — SITURTIEIG THYOT BT W1 —
AfEiRT — smuRIfre g1 & SwaS qrar arfast & fafiRea &+ 28
fafreay sr® 781 © — <1ar AIfaeT 9 U 53 T 91E B AER ) sHT
fafreaa fear s anfRe | (Taivwd) Tl oFRa STy &, fo. fa. sfiwcd
Jrfrar wgian) .. %24

M.P. Government Business (Allocation) Rules — See — Constitution —
Article 166(i), 166(2), 166(3) & 226 [State of M.P. Vs. Khasgi (Devi Ahilya Bai
Holkar Charities) Trust, Indore] (DB)...2538

7Y, 19T 1Y (319 c) [ — 7@ — HidErT — =0T 166(1), 166(2),
166(3) 7 226 (1.9. T4 3. @REf (Y sfgear 918 glewy AREW) g3, 33R)
(DB)...2538

Municipal Corporation Act, M.P. (23 of 1956), Section 401 & Civil
Procedure Code (5 of 1908), Section 80 — Notice — Held — Objection as to non-
issuance of notice u/S 401 of Act of 1956 lost significance as Corporation was
issued notice u/S 80 CPC, moreso when defendant/State chose to remain
reticent not only at the initial stage but even after framing of issues — Purpose
of notice to bring the dispute before parties has been done. [State of M.P. Vs.
Smt. Betibai (Dead) Through Her LRs.] ...2826



INDEX 37

TIRyglferd 719 Sifef-a4, 7.4. (1956 &7 23), €IIRT 401 U9 [¥fder gidar
Ifedr (1908 &7 5), €177 80 — dtfcw — AfAfEiRa — 1956 @ srferf= &1 ey
401 @ Favta e oY 9 fHA o1 & IR A eY BT A8 @l T & e
& aRT 80 .9 E. @ iaefa Aife WY fvar e, @ik arfers a9 o9
gyfaard) /30 1 91 dad YRS Ysd R dfed faarersl 1 faxfaa fed o= @
geaTq Y U BT Ui fHA1 — vHeRI & 9ue faqre M &1 A &1 g
o1 fbar T @ | (W9 o 3. s a1 (gas) g fafe gfifat)
...2826

Municipal Service (Executive) Rules, M.P., 1973, Rule 13 (amended) —
Post of Chief Municipal Officer — Eligibility — Held — Post of CMO should be
given to those who fall in the feeder cadre to the post of Chief Municipal
Officer — Employees/post which are eligible or to be considered for
promotion to the post Chief Municipal Officer Class A, Class B & Class C
enumerated. [Vijay Kumar Sharma Vs. State of M.P.] ...2788

TINGTfeT®T T (drdurer) (A9, 7.9, 1973, (9% 13 (q@niféa) — &g
TIRYIfeiaT JEHI] &T gq — gradar— JfAFEiRa — &1 TRUfAST AfSrHr
&1 U< S faar oHn =nfey Wt &g TRuifasT e & ug 2q Biss s
H 3rd © — Y=g TRuTfera e vl A, sivfi B #ivfi C & ug wR ugi=Ifa
Bq urd A1 faar A ford 9 arel sl /g 9l f&ad | (fasra |arR
it fa. 9.9 ) ...2788

Mupnicipal Service (Executive) Rules, M.P, 1973, Rule 13 (amended) —
Promotion — Post of Chief Municipal Officer — Held — Since petitioners were
only having charge of Chief Municipal Officer and their substantive post
were different, therefore they have no right to continue as Chief Municipal
Officer — Petitions disposed with directions. [Vijay Kumar Sharma Vs. State
of M.P.] ...2788

TIRYlferdT dar (drdurer) g9, 7.9, 1973, 439 13 (@enfea) —
ygl=ifa — J&F TIeyrferaT JfErabrel &7 ue— afEiRa — Ffe ardhrer & arg
AR TRUIfA®T AGRT $T dad YAR AT dAT I AR ug = o,
Uy 92 & TRUIfAST ARHR & wu § 99 @1 &1 $I3 ISR 78 8 —
el & ar @ifaeg FRied | (e $aR et fa. 7.9, ) ...2788

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994),
Section 39(1) — Prescribed Authority — Powers — Held — If power is conferred
with prescribed authority, as per Adhiniyam, he alone is entitled to pass the
order — Even his superior authority cannot direct him to act in a particular

manner, moreso when discretion has been exercised in a judicious manner.
[Dhara Singh Patel Vs. State of ML.P.] (DB)...2426

YFIId I U9 F1H ¥G¥ToT IfE1gH, 4.4, 1993 (1994 &7 1), €IIRT 39(1) —
fafga wiftrerd — wifeqar — afrfaiRa — afe fafza giter &1 oféa g
@ STl 2, AR & IR, 98 AS AT AR YR HIA & THER & — d&f
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% & SuPT IR e # 59 v falkre <71 4 o1 o & fog A Ra
T8 B GHdl, 9 [AAHISR &1 YIRT [RETd ©U 9@ f&Har =& 81| (@R
RiT ued fa. n.u. w=9) (DB)...2426

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994),
Section 39(1) —Suspension — FIR lodged against appellant in 1993, thereafter
he has been elected on two occasions as office bearer, thus prescribed
authority rightly opined that it will not be justifiable to place appellant under
suspension — Single Judge erred in dismissing the writ petition — Impugned
orders set aside—Appeal allowed. [Dhara Singh Patel Vs. State of M.P.]

(DB)...2426

YT 97 U9 TH ¥4GToT STE-194, 9.9. 1993 (1994 &7 1), €71RT 39 (1) —
freaT — 1993 H il & fawg v a1 A< uslieg fear
AU &1 MTE] IR I U= & w9 A Faifaa fear @, sa: fafea
TR = Sfaa faar fear @ & ardiareff &1 fdfaa e =TT
BT — Re gifast @R &1 4 tad grarEler 9 Fe @1 2 — nafid sy
YT — 3dfiel HoR | (8RT RiE ued fa. 7.9, 1539) (DB)...2426

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994),
Section 39(1) — Suspension Order — Held — Petitioner completed his term in
January 2020 - It is admitted that even if appellant contests next election and
is again elected, he will be required to be placed under suspension again —
Since order of suspension has a drastic and recurring effect, this appeal
cannot be treated as infructuous. [Dhara Singh Patel Vs. State of M..P.|

(DB)...2426

YT ITST U9 JTH ¥GRIo JEF9, 9.9, 1993 (1994 &7 1), €IRT 39(1) —
e smeer — afiifaiRa — arh A S=1adt 2020 W a9+ |ar srafer gof @1 —
I YR fHar 1w f6 gefy srdfieneft srrer g+ asar @ d«r y=: fatfaa
Bhar 2, S¥ g fefaa o3 sniféa s — fe fdeq & e &1 & sk
e Jradt gaTa Biar 2, 59 el &t forsber =) AT ST bt | (RT Riw g
fa. 9.9. 7<) (DB)...2426

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994),
Section 39(1) — Term “May”; “Shall” & “Must” — Held — The expression
“may” used in Section 39(1) cannot be read as “shall” or “must”. [Dhara
Singh Patel Vs. State of M..P.] (DB)...2426

YFrId X157 U9 T ¥GVToT STE-94, 7.4, 1993 (1994 BT 1), €IIRT 39(1) —
35 BV GHAT & HAT” T Bl qifev — AfafaaiRa — arT 39 (1) F
GANT BY T8 JIFATIT "B FHdT 27 DI ST AT “"HIAT ARG TE] QT
ST "' | (IRT Rig ued fa. 7.y, ww) (DB)...2426
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Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994),
Section 39(4) — See — Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal)
Adhiniyam, M.P. 2005 (14 of 2006), Section 2(1) [Dhara Singh Patel Vs. State
of M.P.| (DB)...2426

YFIId Tl U9 JTH ¥GRTG1 SIfEf1a4, 4.5 1993 (1994 @7 1), €II%T 39(4) —
W — 9od IRITTd (@vs ~Irydia 1 3rdier) 3iferfaa#, 7.3, 2005 (2006 &7 14),
&1v7 2 (1) (ORT Rig uea fa. 7.9, 359) (DB)...2426

Penal Code (45 of 1860), Sections 148, 149 & 302 — Hostile Witness —
Evidentiary Value — Held — Some witness may not support prosecution story
and in such situation Court has to determine whether other available
evidence comprehensively proves the charge — Prosecution version is cogent,
supported by 3 eye-witnesses who gave consistent account of incident and
their testimonies are corroborated by medical evidence — Hostile witness will
not affect the conviction —Appeal dismissed. [Karulal Vs. State of M.P.|

(SC)...2524

QUS 2T (1860 BT 45), EIIRTY 148, 149 T 302 — GeIgl gl arefl — anfeqs
7oy — AffrEiRa — fo well AfRIST serl o1 guela 98 svd an ST
TR A <maTad S Ig IJaETRd $AT @ & T 3= SuAS IR AuD
Y ¥ IRIY I AIf4d Hd & — AT e yaa 2, 9 o= aggaeft
wrefror g1 watfa o f& ger &1 FRar gara qd 2, 9 s uRened
fafecia wiea gRT 9yt © — varsiel el qvfifE 1 yarfaa 8 am —
el @RS | (®Tedrd {39, 9.9, 3159) (SO)...2524

Penal Code (45 of 1860), Sections 148, 149 & 302 — Previous Enmity —
Held — If witnesses are otherwise trustworthy, past enmity by itself will not
discredit any testimony — In fact, previous enmity gives a clear motive for
crime. [Karulal Vs. State of M.P.] (SC)...2524

qUS Wiedl (1860 ®T 45), €IIRTY 148, 149 T 302 — Yd da7Teyar —
afifeiRa — afe arefirT sgen favewv @, gd d9-=gar smm= amu 4 fe
aREred $i sfazaa-a 781 TR — aad A, qd J9ga1 e & oY g
W 2 <dl @ | (Fredrd f3. 9.9, 759) (SC)...2524

Penal Code (45 of 1860), Sections 148, 149 & 302 — Related Witness —
Held — Being related to deceased does not necessarily mean that they will
falsely implicate innocent persons — Further, there is an unrelated witness
who has supported the version of the eye witnesses — Appellants rightly
convicted. [Karulal Vs. State of M. P.] (SC)...2524

QUS Wfedr (1860 &1 45), €NV 148, 149 T 302 — vAqEf wreft —
afifetRa — Jao @ G9Ra 817 &1 aref o8 1Y 2 & 3 Felfy aafeaar o
fear anforad oA — gwe sifaRad, e swdfa el 2 faa ageef
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reiior & ®A &1 guefqa fear @ — srfianefior sfia vu 4@ iwfug |
(Todrd 3. 9.9, 3159) (SC)...2524

Penal Code (45 of 1860), Section 153-A — Ingredients — Freedom of
Expression — Held — Prima facie, applicant delivered speech and expressed
his views which is certainly his valuable fundamental right — Right of
freedom of expression must include freedom after expression as well, unless
it is established with accuracy and precision that it has violated any
legal/penal provision — No element in speech of applicant to attract Section
153-A. [Arif Masood Vs. State of ML.P.] (DB)...2885

QUS WIedT (1860 &T 45), €IRT 153—A — €c® — 3HAFT BT €@d AT —
AMFEIRT — yorm g, smds® A wr9or faam aor Jue o =a9a & <
fo ffad ®u 9 SUsT g ava AffeR 2 — Afrafea & wadzar &
Afyarfad & s @1 Wazar i wia g+ Ty, o9 9@ & ggar ik
Jerferdr & 1T I8 ¥ATfud A1 8l oirar fo su fdd) faftre / <rivss Sudy &1
Jodd AT & — 3IMded & HINUT H QAT $HIg ded el ol IRT 153—A I
ATH R Har &l | (e 9yq< f3. 7.9, 7r<7) (DB)...2885

Penal Code (45 of 1860), Section 153-A and Criminal Procedure Code,
1973 (2 of 1974), Section 438 — Anticipatory bail — Grounds — Held —
Objectionable material/speech is already in possession of police, no
possibility of tampering with the recordings — Police issued character
certificate to applicant, thus previous criminal history pales into insignificance
— Looking to nature and gravity of accusation, role of applicant, false text of
second FIR and its prima facie maintainability, necessary ingredients for
grant of anticipatory bail fully satisfied — Application allowed. [Arif Masood
Vs. State of ML.P.] (DB)...2885

QUS WIedl (1860 @7 45), €T 153—A Vd qvs HidT diedl, 1973 (1974
&I 2), &RT 438 — 37 oaria — ey — AfifaeiRa — smufcasia
Y /AT9T g 9 & gferd @ deal A 2, RBIIET ¥ @Y 1 Y 3l
HHTaT T8 — gferd A smdes &1 aRa yArv-—ua o fHar 2, e fser
MRS Ydged Hecdd| 81 oraT @ — IR & Wwy 7 1HRdl, 3massd
&1 A1, fada yom gamn ufided &1 e fawg—awg den yem g
Ig@! YIYofiIdr 1 t@d gY, AR ST SR SR b oY Aaedd ucd
quid: e Bld @ — 3dad doR | (3MR® #¥e fa. 7.9, 7s) (DB)...2885

Penal Code (45 of 1860), Section 294 and Information Technology Act
(21 of 2000), Section 80(1) — Public Place — Ingredients — Held — Hotel, shop,
public conveyance are also public place — The words “any other place
intended for use by or accessible to the public” would not only include free to
air transmission but also transmissions based on subscription — Prima facie,
offence u/S 294 is attracted. [Ekta Kapoor Vs. State of ML.P.] ...2837
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QU HIedl (1860 BT 45), €TIRT 294 ¥9 {11 Yl el a1 3t (2000 1
21), €IRT 80(1) — wWidul % ¥ — "gce — AMFGIRAG — gied, g,
ardsife arga HY Grduifie WIE 8 — ek BIs I AF Sl SiFdl gIRT
ITAT & forg amerfya @ a1 S uga A 27, ¥ 9 dad qud RN dfed
AR meaTRd yrRyor WY WA @ — YH G, OIRT 294 & 3fcid IAURTE
AT gar 2 | (Thar HYR fa. 7.9, r57) ...2837

Penal Code (45 of 1860), Section 298 — Applicability — Held — In the
episode of web series, when the love interest of male physician invites him to
attend “Satyanarayan Katha”, on hearing this, physician makes facial
expression showing disgust — Such utterance or expressions of disgust has
been shown in background of intentions of physician who was more inclined
towards physical intimacy rather than attending religious function — Prima
facie, no deliberate intention appears to wound religious feelings of
complainant — Offence u/S 298 IPC not attracted. [Ekta Kapoor Vs. State of

M.P.] ...2837
QUE GIedT (1860 &T 45), €777 298 — gIiwgar — FfeiRa — 99 Ww
3 B9l H, 99 yoy fafes o1 U9 wfa S8 g Fer’ |{ ufterd

B @ fay amifya act 2, 98 g w fafecas gom qwid gy 9w &1
BI—HIG I11dT @ — YU & Sdd SRV AT FA—HAG $I fafbcdd & el a1
gsofy ¥ urtan a2, e gee aiffe srfsa § suRefa @) o
ARIRG Wl 3T 3R o1 — YA gl yRard] @1 aifife wra=men &1 dic
USAT bT BIg SIFYIIHR AT Yelld T3] 8l — &IRT 298 AI.&.H. & A
IR ATH T TE BhaT | (THdT YR f3. 9.9, 757) ...2837

Penal Code (45 of 1860), Sections 363, 366-A & 376, Scheduled Castes
and Scheduled Tribes (Prevention of Atrocities) Act (33 of 1989), Section
3(1)(w)(ii) & 14-A(2), Protection of Children from Sexual Offences Act (32 of
2012), (POCSO) Section 3/4 and Criminal Procedure Code, 1973 (2 of 1974),
Section 439(2) — Cancellation of Bail — Grounds — Repetition of offence after
grant of Bail — Held — For repetition of offence, investigation is going on —
Victim not living with her parents and living at One Stop Centre and her
statements are not implicative — Accused trying to come out of his stigmatic
past by complying other bail conditions and performing community service
as reformatory measure, thus relegating him to jail would not serve the cause
of justice — No case of cancellation of bail made out — Liberty granted to
renew the prayer if any embarrassment/prejudice caused by accused in
future—Application disposed. [Sunita Gandharva (Smt.) Vs. State of M..P.]

...2691

qUS Wiedl (1860 &T 45), &IV 363, 366—A d 376, Ig<faa iifa 3iiv
gqfad srrorfa (3cgrare (arer) sfefg9 (1989 &7 33), &RT 3(1)(w)(ii)
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14—A(2), &fr®% sravreEn’ & draasl &1 Gvevr fefaT (2012 &7 32), (diadl)
&IRT 3,/4 U4 QUS HigT dledl, 1973 (1974 &T 2), €IIRT 439(2) — HITd &1
VTP — TEIR — STHId YTT [ W1l & Yearq ST9vrer &1 gavighcd —
afifeiRa — 3R @1 yeRigia g swvr aq &1 @ — difsa sue
HIAT—TUAT @ 121 121 ¥ R @ IR 99 TlU A< § & @] & a1 SUD S
Jifera &< aral 181 € — MY T, ISP Beifdbd dia § 9= fFdeq & forg
STHTEA ®1 A=Y Il & IJJUTA Ud GURIHSD SURIT & wd A GRS 4dT &
HUTE §IRT 9ATH HR &M 2, 3I: S Sl G B A AT 2D Ared el sI
— ST & GG HROT BT HIg ISV ] gd1 — Afasy # Afe Ifgad g1 >l
Hddc /ufdaa yard S1RA fHar sirar @ a9 grefar [digd ax+ &1 @dadl
Y &I S — 3d< AR d | (ghar eerd (sfd) fa. 7.9, <ea) ...2691

Penal Code (45 of 1860), Sections 420, 467, 469 & 475 and Criminal
Procedure Code, 1973 (2 of 1974), Section 482 — Quashment of FIR — Held —
No agriculturist has come forward and stated that he has been cheated by
applicant — No one stated that packets found in godown were forged or
applicant was in possession of counterfeit marked material — No one stated
that forgery by applicant has harmed his reputation — Provision of Sections
420,467,469 & 475 not attracted — FIR and criminal proceedings quashed —
Application allowed. [Imran Meman Vs. State of M.P.] 02722

QUE fedr (1860 &T 45), €IIRTY 420, 467, 469 T 475 U4 QUS HfHAT
wiadr, 1973 (1974 &7 2), €IIRT 482 — g4 a1 GladeT sifralsa f&ar oirr—
afrERa — el +ff U A 3t sax I8 Foe 121 f&Har @ & a8 smdcs
g1 Bl T & — fodl 4 97 a7 fear 2 f& mNiem # @ 1 dae
FHefaa o aT fead faf~ea Al sdes & $eol H off — ffl A a7 dorm
Hﬁm%aﬁwmmmﬁ?ﬁaﬁwﬁaﬁgﬂﬁﬁwﬁ TRT
420, 467, 469 d 475 & SUSH ATHAd el 8ld — YW a1 Uferda o
qIfvs® srRiaifzanl AfEfsT — smde doR | (¥R #4494 3. 7.9, 71<9) ...2722

Prevention of Corruption Act (49 of 1988), Section 19 and Criminal
Procedure Code, 1973 (2 of 1974), Section 311 — Examination of Sanctioning
Authority — Stage of Trial — Held — Apex Court concluded that validity of
sanction can be examined at any stage of the “proceedings” which includes
the stage of framing of charges which is a pre-trial stage of proceedings —
Sanctioning authority can be examined u/S 311 Cr.P.C. at the time of taking
cognizance — Guidelines issued by this Court is not in conflict with judgment
of Apex Court— Prayer rejected. [State of M.P. SPE Lokayukta, Jabalpur Vs.
Ravi Shankar Singh]| (DB)...2663

grCTFIN [qIevT S99 (1988 &7 49), €IIRT 19 U qU€ HiHAT Hiedl,
1973 (1974 @7 2), €IRT 311 — Ho¥l GIEBIT &1 Geror — [AaRer &1 Y49 —
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affeiRa — wafea =marer 9 et fear fe 4@ @1 faftm=ar &1
g, HrRiAfRIl” o fedl {1 ysd uR A o adar @ o iy faxfaa
B BT UH¥ A © Sl 6 SrIarfeal &1 (@ f[aarRv—qd usH & — &RT 311
TY.E. & Aavta, Fol YR &1 vdevr, e od g fear o aear @ —
39 I gRT wiN) feenfader, waf=a =amaraa & fAvfa & fawg 18 @ —
gTefaT AR | (7.9, 15 vl dlbrgad, siaaryR fa. I siax RE)
(DB)...2663

Prevention of Corruption Act (49 of 1988), Section 19 and Criminal
Procedure Code, 1973 (2 of 1974), Section 311 — Pre-trial Examination of
Sanctioning Authority — Video Conferencing — Held — Sanctioning authority is
not a material witness but only a witness to a fact of procedural fulfillment —
There can be no objection from accused to the examination and cross
examination of sanctioning authority through video conference — Thus there
is no impracticality in implementation of the guidelines issued by this Court.
[State of M.P. SPE Lokayukta, Jabalpur Vs. Ravi Shankar Singh|

(DB)...2663

YrCTFI} [qRvT S99 (1988 ®T 49), €IIRT 19 ¥ GU€ HiHAT Hiedl,
1973 (1974 @7 2), €IIRT 311 — A3 YIS @71 faaror—yd gderor — difsal
w3 R - affeiRa — A5 yiter va aifcas Tl 98 2 afew daa
gfsparatad gfed & v a2 &1 wiell @ — difsal siha & SRy A5 uriter
@ gdierer v gfa udiervr wR figaa & &g amafed &) 8 aadl — I, 39
Jrarad gRT o feenfaden @ fearaaa 4 @13 srcgagiRear 187 | (.U,
I gYIS Alegad, 9y fa. IfS oiax R4E) (DB)...2663

Prevention of Corruption Act (49 of 1988), Section 19(4), Explanation
(a) — See — Constitution — Article 141 [State of M.P. SPE Lokayukta, Jabalpur
Vs. Ravi Shankar Singh]| (DB)...2663

YTV [4q1R0T eI (1988 T 49), £1IRT 19(4), ¥aHVT (@) — @&
— GIAETT — 37207 141 (A.Y. T TEUE dlbrgdd, Saayx 3. AT e Rig)
(DB)...2663

Prevention of Food Adulteration Act (37 of 1954) Section 2(ia)(m) r/w
7(i) & 16(1)(a)(i) and Food Safety and Standard Act (34 of 2006), Section
3(1)(zx), 3(1)(i)) & 97 and General Clauses Act (10 of 1897), Section 6 —
Prosecution & Punishment under Repealed Act — Effect — Held — Act of 1954
provides for punishment of sentence alongwith fine whereas Act of 2006
provides for punishment of fine only — Section 97 of 2006 Act protects
prosecution and punishment given under the repealed Act of 1954 — No
benefit can be taken under Act of 2006 in view of Section 97 of the Act of 2006
and Section 6 of General Clauses Act. [Hindustan Unilever Ltd. Vs. State of
M.P.] (SC)...2744
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ETel AT [arevr a9 (1954 &7 37), €177 2 (ia)(m) w8ylod 7(i)
g 16 (1)@)() va @rer gvar i 9% I (2006 BT 34), €177 3(1)(Gx),
3(1)() T 97 TT GTETIRVT @GU 3T (1897 &T 10), €TIRT 6 — [~y siferf=ras
@ i AfArorT 7 gve — gurg — FfaaiRa — 1954 &1 siftrfm, e
P 1T 12T Jfgvs Iudfera HRar @ Siafd 2006 &1 IAffaH Hae Irefgvs w1
qug IS fera Hrar ® — SifSIfaw 2006 @) ©RT 97, 1954 & ¥ ferfm @
Faifd fad A JFAISH Ud TUS BT [REAVT HRCAT 8 — 2006 D IIFAFTIH DY €RT
97 Ud ARV G AR &) &RT 6 I gfiea 3@ 8Y, 2006 & ifef-raq &
Jafd HIg o 11 foram W1 Aot | (g gfreliar fo. fa. 7.9, re3)
(SC)...2744

Prevention of Food Adulteration Act (37 of 1954), Section 17(1)(a) & (b)
— Conviction — Company/Person Nominated — Held — Section 17 makes the
Company [u/S 17(a)] as well as Nominated Person [u/S 17(b)] to be held
guilty of the offence and/or liable to be proceeded and punished — Clause (a)
& (b) of Section 17 are not in alternative but conjoint — In absence of
Company, Nominated Person cannot be convicted or vice-versa—Trial Court
convicted Nominated Person and not Company, rendering entire conviction
unsustainable — Order of remand by High Court not fair as Nominated
Person facing trial for more than 30 years — Complaint dismissed — Appeals
allowed. [Hindustan Unilever Ltd. Vs. State of M.P.] (SC)...2744

@rel ufisror fAaror 3ferf g% (1954 &1 37), &1 17(1)@@) T (b) —
QI Rifs — dagt/ Frafafds @fea — afifaaiRa — arT 17, S0 [grT
17(a) iTdia] @ ar A AEfafds afda [T 17(b) iTeida] &1 =TT BT
TIY GT / 31eraT HRIATE) B Ud <fdsd 31 @ fau sl a1l @ —aIRT 17 &
@vs (a) 9 (b), fawey ¥ 7 2 Mg Wygaa 2 — Hwot @) rqulReafa ),
Arafsifdse aafeda & <rvRig T2 fear i waar ar fawias — faarer =marea
A Aritfdse aafaa <1 sfig fear ik T f6 s o1, a9 9yl sivfifg
9 fed a1 A7 B8 Ol @ — ST [T g§RT Yfad o7 &7 3y Sfad &)
1 fe amfafds aafea 30 auf @ ifere a9 I faaror o1 G- HR BT 2 —
gRRare @TRs — ardiel AR | (g™ gfreliar fo. fa. 7.9, =153) (SC)...2744

Protection of Children from Sexual Offences Act (32 of 2012),
(POCSO) Section 3/4 — See — Penal Code, 1860, Sections 363, 366-A & 376
[Sunita Gandharva (Smt.) Vs. State of M.P.] ...2691

o fra sravrerl & drerdl &1 aAvervT SifSfH (2012 @71 32), (atat) €T
3/4 — 3@ — qUS Wledl, 1860, EIRTY 363, 366—A T 376 (Y-iar w=erd (siFre)
fa. 19, <) ...2691

Public Distribution System (Control) Order, M.P, 2015, Clause 16(3) &
16(4) — Final Order — Held — Final order is not defined in Control Order 2015
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butin a general sense, it means the order of cancellation of authority letter of
running the fair price shop. [Deendayal Prathmik Shahkari Upbhokta
Bhandar, Hata Vs. State of ML.P.] ...2636

grdufaa faavor gomell (FIFv1) 3R 9T, 4.9, 2015, @€ 16(3) T 16(4) —
7far seer — sififeaiRa — sifam smwn, v s e 2015 9 gRw9fRG a2 2@
WRg Ue 9E A A, sHe1 A Gd @) Sfad qou @) g @
YIRS R—UA & IGEHIUT &1 AR B | (AT Yrdffis Hgbril SuHiadn
HUSR, gcl fa. 9.9. 1<) ...2636

Public Distribution System (Control) Order, M.P, 2015, Clause 16(3) &
16(4) — Principle of Natural Justice — Held — Show cause notice was issued,
detailed reply was filed in writing, same was considered by authority and
after its consideration, final order has been passed —No violation of principle
of natural justice has been followed — No prejudice caused to petitioner —
Petition dismissed. [Deendayal Prathmik Shahkari Upbhokta Bhandar,
Hata Vs. State of M.P.] ...2636

ard i faavor gorredt (RIv1) SceT, 9.9, 2015, @S 16(3) T 16(4) —
Fafife =g a1 Rigia — sififeEiRa — st gamen Aifed S gaim o, fawga
Sa19 forRRaa A ywga feam wam o, Uit g1 S &1 fa=ar A forar ar o
AT fIaR &= &y, 3ifaw e uilRa fear mar — Fafies =g o figia
BT Bl Seciu 8] fHAT AT 8 — T Bl Big Ufrdd YATd SR 21 gIAT —

It @i | (Seare yriffie agaRl SUHIHT HUsSR, gl f4. 9.9, 7<)
...2636

Public Distribution System (Control) Order, M.P, 2015, Clause 16(3) &
16(4) — Termination of Fair Price Shop — Show Cause Notice — Interpretation —
Held — Clause 16(4) is continuation of Clause 16(3) and it should not be read
independently — Period of show cause notice starts from date of suspension —
Show cause notice to be issued within a period of 10 days from date of
suspension and final order to be passed within a period of three months —
Clause 16(4) does not provide any requirement to issue any further
notice/second opportunity of hearing but it only elaborates the manner in
which principle of natural justice has to be followed before passing final
order. [Deendayal Prathmik Shahkari Upbhokta Bhandar, Hata Vs. State of
M.P.] ...2636

grdoifaa faaveor gomefl ((RIFvT) 31QeT, 4.9, 2015, @< 16(3) T 16(4) —
ST Jod a1 &1 AT — $revr garail diicw — fAda7 - afifaiRa — o
16(4) TS 16(3) BT Bl HH 8 TAT S WdF wUY A TSI UGT ST AMRY — HROT
qaren Aifed &1 s@afer fae & fafyr ¥ R+ 8 okl @ — ST 9amsn Aifes
faeies & fafsr & 10 =1 @) 3@afey @ Hiax SRy fear s=m anfee qer sifas
12T 3 HIE &I Al & Hiax yiRa fear s afey — @'s 16(4) B AfaRaa
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Aifed I &R /gAals BT GEIT AGUR UYSTd SR B DIy ATTIDI
SUE T 78] HRAl € URg Ie dadl 9 & &l fa¥qd Hrar @ e sifaw s
qIRd &=+ W uga A¥fiie g @ Rigia &1 ures fear sian anfee | (Seeare

TS GEHR) SUHIHT ISR, 8T 4. 7.9, I59) ...2636
Public Document — Registered Sale Deed — Held — Certified copy of
registered sale deed is not a public document. [Nathu Vs. Kashibai] .. ¥25

dl® gvdardel — ¥forediad faBa fada - sfafaiRa —  Raa
fasa faera @ ymftra yfafafd ve e cwaras =& 2 | (A fa. arefiars)
. *25

Public Trusts Act, M.P. (30 of 1951), Section 14 — See — Constitution —
Article 226 [State of M.P. Vs. Khasgi (Devi Ahilya Bai Holkar Charities)
Trust, Indore] (DB)...2538

al®d = a9, 9.9, (1951 BT 30), &RT 14 — @@ — WIFETT —
BT 226 (M.U. <A fa. @rawft () sifeear 918 gleak AREN) g3, 33NR)
(DB)...2538

Public Trusts Act, M.P. (30 of 1951), Section 14 & 36(1)(a) — See —
Constitution — Article 226 [State of ML.P. Vs. Khasgi (Devi Ahilya Bai Holkar
Charities) Trust, Indore] (DB)...2538

dl®d e Siferfg9, 9.9, (1951 &1 30), €%T 14 T 36(1)@@) — <@ —
iagrT — ag=es 226 (AY. UA fa. @t (@ sifeen 918 sieax ARE)
o¥e, 33Y) (DB)...2538

Registration Act (16 of 1908), Section 17(2)(vii) — Lease Deed — Held —
Lease deed has to be granted and executed by concerning Panchayat and not
by the Government — It is not exempted from registration u/S 17(2)(vii) of the
Act of 1908. [Fishermen Sahakari Sangh Matsodyog Sahakari Sanstha
Maryadit, Gwalior Vs. State of M..P.] ...2432

e avvr JfSIfr T (1908 &1 16), €TIRT 17(2)(vii) — ucer fada -
afifaeiRa — uger fada &1 ye@ 9 frsare= |&6fra varaa grT fear siar 2
IR 9 f6 BRI g1 — 30 1908 & AFIH & arT 17(2)(vii) & 3iavfa
YoM 9§ B Ut T8 2| (Peds 9ear) 49 AcuselT 4gar) el
wifeq, warferx fa. 9.9, wr3) ...2432

Representation of the People Act (43 of 1951), Section 8 and Criminal
Procedure Code, 1973 (2 of 1974), Section 389(1) — Suspension of Conviction —
Held — Rojnamcha entry makes prosecution story suspicious — Prima facie
appellant has immense chance of success in appeal and can get acquittal or
sentence lesser than 2 years imprisonment — Depriving her from contesting
election of MLA would be injustice as per the present circumstances —
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Conviction suspended — Application allowed. [Shakuntala Khatik Vs. State
of ML.P.] ...2468

al@® gfafaferea siferfaaw (1951 T 43), €IRT 8 ¥q s HiHaT wiedl,
1973 (1974 T 2), €777 389 (1) — 9RIG &1 fAaa7— sfifaiRa — =TT
yfafte, RIS $erl Weeres g9l @ — Yo/ gedr, dianeff & odia o
B BIF P YR HHAGT = AR I IWfad e ot 2 a1 2 aof 4 a9
PRI $T USRI FYel dhdr @ — I8 Qg™ 991 @ 9 &1 Faf=s as+ 4
dfaa &<, ada aRRefoa & sgar = g — <iwfufy frefaa —
AT HYR | (TGl TP fa. 7.9, IT<3) ...2468

Right to Fair Compensation and Transparency in Land Acquisition,
Rehabilitation and Resettlement Act, (30 of 2013), Section 24(1)(a) — Award &
Compensation — Held — U/S 24(1)(a), in case award is not made as on
01.01.2014, i.e. the date of commencement of Act of 2013, there is no lapse of
proceedings — Compensation has to be determined under provisions of Act of
2013. [Indore Development Authority Vs. Manoharlal] (SO)...2179

g 371, gaata v gadfaveyT 4 Sfaa yfasw silv greel3far &1
siferere sferfaas, (2013 &1 30), €T 24(1)@) — Sffavfg T gfase —
FffeiRa — arT 24(1)(a) @ daeia, afes f&T® 01.01.2014 3rerfq 2013 @
At & Ry 217 @) fafdr &t siftrfeofa 9 gam @, @ srfaifgar sgura
&1 BIdl — ufasr &1 =i, 2013 @ ferfram @& Sudal & iawra fear s
1Ay | (3SR s@aud~< AATRE 9. 7 Evare) (SC)...2179

Right to Fair Compensation and Transparency in Land Acquisition,
Rehabilitation and Resettlement Act, (30 of 2013), Section 24(1)(b) — Interim
Order of Court— Effect—Held — In case award has been passed within window
period of 5 years excluding the period covered by an interim order of Court,
then proceedings shall continue as per Section 24(1)(b) under the Act of 1894
asifithas notbeen repealed. [Indore Development Authority Vs. Manoharlal]

(SC)...2179

g3 3751, gaata v yaeaveryT 4 Sfaa yfaav siiv yreRfar a1
siferere ifefa4, (2013 @7 30), €TRT 24(1)(b) — TATAT BT A ART 1T —
garq — AatafgiRa — afe, e @ FalRkw e g sresTfea smafer o1
Jqafsta #vd gy uia avf @) affRa saftr & wazx siftrfofa oika fear a2,
a9 driarfEar 1894 & AR B aRT 24(1)(b) @ FTER IR W o &

Tg frfaa 7 foar mar g | (3R s@aui= A ATRE fa. wererdre)
(SC)...2179

Right to Fair Compensation and Transparency in Land Acquisition,
Rehabilitation and Resettlement Act, (30 of 2013), Section 24(1)(b) & 24(2),
proviso — Applicability of Proviso — Held — Proviso to Section 24(2) is to be



48 INDEX

treated as part of Section 24(2) and not a part of 24(1)(b). [Indore Development
Authority Vs. Manoharlal] (SO)...2179

1A a7, gara siv yaedaveryT 4 Sfaa yfaav siiv yrreRfar a1
siferere siferfas, (2013 &1 30), gvT 24(1)(b) T 24(2) Wb — UNgd Bl
ggiogar — afifeiRa — aRT 24(2) @ WP BT GRT 24(2) ST ART FHAST ST
AfEg a2t 71 T aRT 24(1)(b) &1 91T | (SR S@ U< AATRE 9. A Earen)
(SC)...2179

Right to Fair Compensation and Transparency in Land Acquisition,
Rehabilitation and Resettlement Act, (30 of 2013), Section 24(2) — Applicability
— Cause of Action — Held — Section 24(2) does not give rise to a new cause of
action to question legality of concluded proceedings — Section 24 applies to a
proceeding pending on date of enforcement of Act 0f 2013 — It does not revive
stale and time-barred claims and does not re-open concluded proceedings
nor allow landowners to question legality of mode of taking possession to re-
open proceedings or mode of deposit of compensation in treasury instead of
Court to invalidate acquisition. [Indore Development Authority Vs.
Manoharlal] (SCO)...2179

g a7, yara v yaedaveryT 4 Sfaa yfaav siiv yreRfar a1
SferprIe 949, (2013 @1 30), €RT 24(2) — YIIogar — qIq 8qd —
AfrEfRa — a1 24(2) G999 @1 FRIGIfFAT 3 dgdr W g A 2 D
AT 1€ 2P ScU~ T8] HAT — HRT 24, 2013 b IJTATTIA BT yad= @1 fafsr i
<ifqa SrIardl W ar) Bl @ — I8 YR 941 99 g1 afsia <@l $ g
yafida 78 ozl den 9 9o srfarfRal & ga: ART el 2, T @
AR &1 driarfEal & g=: 3RY $3A & oI deall d<l & S 30T st
31 AT B Y T D 991 HINTI A IfIHR SHT HRA & ST W
9% IoM DI A adl & | (S3R Seaud— ARSI 4. arsvara)

(SC)...2179

Right to Fair Compensation and Transparency in Land Acquisition,
Rehabilitation and Resettlement Act, (30 of 2013), Section 24(2) — Deemed
Lapse of Proceedings — Computation of Period — Held — Provisions of Section
24(2) providing for deemed lapse are applicable in case authorities, due to
their inaction failed to take possession and pay compensation for 5 years or
more before the Act of 2013 came into force, in a pending proceedings as on
01.01.2014 — Period of subsistence of interim orders passed by Court has to
be excluded in computation of 5 years. [Indore Development Authority Vs.
Manoharlal] (80O)...2179

1% a1+, yaara 3iiv yaedaveryT 4 8faa gfaav siv yrveRfar a1
SITErBIY SIfEIfa9, (2013 BT 30), &IRT 24(2) — BrHANAN BT FGIT EIT FHSIT
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ST — Jafer #1 |avrEr — AREiRa — <auva gan wwsn iEnL & feg
SUSTd & qrell gRT 24(2) © SUSH W AHA H YA BId ? oI@l fA1d
01.01.2014 &! <ifyd srfarfzaY & yriSerToT @ fAfsaar @ sRT, 2013 &
Aftrfras @ yad= o 3 | 5 a9 a1 IWA Afte qd a@b wearr o qAT yfaax
&1 A 1 A fahd R & — Ty g1 uilRd {6 1 3iaRy ey &
IR @1 Irafey &1 5 aul @ FvET § ¥ ruafsta fear siem arfee | (SR
s duie JATRE fa. aiexdrd) (SC)...2179

Right to Fair Compensation and Transparency in Land Acquisition,
Rehabilitation and Resettlement Act, (30 of 2013), Section 24(2) — Deemed
Lapse of Proceedings — Held — Deemed lapse u/S 24(2) takes place where due
to inaction of authorities for five years or more prior to commencement to
said Act, possession of land has not been taken nor compensation has been
paid — In case possession has been taken and compensation has not been paid,
then there is no lapse — Similarly, if compensation paid and possession not
taken then also there is no lapse of proceedings. [Indore Development
Authority Vs. Manoharlal] (SO)...2179

i 315, yaate 3iiv YaedavemyT 4 sfaa gfaav siv grveRiar &1
feraTe 4, (2013 BT 30), €TRT 24(2) — BRIl BT FYIT &84T FTHAT
o7 — AffetRa — oRT 24(2) @ fdifa AT ST O GHST ST & ST81
Id AT & yYRA 8I9 >, Ui a9 A1 I9A 3Mf¥re yd | urfreiRar a)
ffdsaar @ srRon, qf &1 deor 721 foram 11 2, 9 B ufiax &1 A fean
AT 2 — A Peal o foran AT @ d1 yfddx &1 A T8 far T @, a9
$IS AW T8 AT & — I UbR 4, AT yfddr &1 YrarE fear 1 iR
Feorm F21 forar war q9 Y srfarfear arwra GE Bidl (SR s@dui=
JATRE fa. wTEvara) (SO)...2179

Right to Fair Compensation and Transparency in Land Acquisition,
Rehabilitation and Resettlement Act, (30 of 2013), Section 24(2) — Lapse of
Proceedings — Word “or” & “and” — Conjunctive/Disjunctive — Held —
Collation of words “or” can be meant in conjunctive sense where the
disjunctive use of the word leads to repugnance or absurdity — Word “or”
used in Section 24(2) between possession and compensation has to be read as
“nor” or as “and” — Collation of words used on Section 24(2), two negative
conditions are prescribed, thus if one condition is satisfied, there is no lapse of
proceedings. [Indore Development Authority Vs. Manoharlal] (SC)...2179

g 3751, gaata v yaeaveryT 4 8faa yfaav siiv yreRfar a1
3IferbTY 3IfeIfAr94, (2013 &7 30), €IRT 24(2) — HraIfeA’ HT FYraT T — 7
“gr q N’ — gItrw / fagtee — FffaEiRa — AT s b GHTBAT BT
Jef GHIoid & wU A AT S Gdhdl @ oIl e & faareis g 9 yfiaderdn
T A LT S Bl @ — aRT 24(2) H HeoT a2AT Yfad & weg AT fod
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T e AT P A Al AT HRT D ©U A UGT 9T AMRY — oRT 24(2) H
gaT A A gl BT AHIDA, 1 THRIAS Id fafa a1 T
Ia: afe g wd g1 Bl @, Sriarfear @uwa 81 Bidl 2 | (STR sedaui=<
AR fa. FTEvaTd) (SC)...2179

Right to Fair Compensation and Transparency in Land Acquisition,
Rehabilitation and Resettlement Act, (30 of 2013), Section 24(2), proviso and
Land Acquisition Act (1 of 1894), Sections 4, 31 & 34 — Determination of
Compensation — Expression “Paid” — Held — Expression “paid” in main part
of Section 24(2) does not include a deposit of compensation in Court —
Consequence of non-deposit is provided in proviso to Section 24(2) in case
not deposited for majority of land holdings, then all beneficiaries
(landowners) as on date of notification u/S 4 of old Act shall be entitled to
compensation as per Act of 2013 — In case obligation u/S 31 of old Act has not
been fulfilled, interest u/S 34 can be granted — Non-deposit of compensation
in Court does not result in lapse of proceedings — In case of non-deposit for
majority of holdings for 5 years or more, compensation under Act of 2013 has
to be paid to landowners as on date of notification for acquisition u/S 4 of Old
Act. [Indore Development Authority Vs. Manoharlal] (S0O)...2179

91 a7, yara v gaedaveryT 4 Sfaa yfaav siiv yrveRfar a1
eI SIfETIH, (2013 BT 30), €IIRT 24(2), Yvg@ ¢4 I3 375i = SIfea77 (1894
@1 1), IRIV 4, 31 9 34 — YladY &1 Jaegrer — Jfyaafda yqirar —
AIfrEiRa — a1 24(2) @ & 901 ¥ AfvaEfd “qgraE” @ sidia [T
H gfaax &1 o1 fhar S wnfie 81 @ — a7 f6d S &1 aRem gt
24(2) & wgs 9 SusfEa far wam €, Afe siftrerer e 9 @ fag ygrarq
T8l fear war, 99wl RRafrer (qf w@rh) grE s & art 4 @
Jiatd srferga=T @ fafdr &1 2013 & =T & AR TP & gHaR BT
— gfe gd srfSrf-raw & arT 31 & siaefa <R &1 e 21 f&an 1, arT 34
& difd Aol YT fHa1 ol gdhdl & — <A™ § Ufiaex &1 a9 fed
S @ By SRl AU 81 sidl — 94 99 a1 S8 A0S & forg
JfreIer YA & AR—ITaE & 9rTa H, gd AR 3 aRT 4 S Siaid 36l
31 AfSgE=m 31 fafdr & Ry a1 2013 & affaa @ siafa ufaes o
WA foear ST Arfey | (3SR s daud=< iR fa. warevard) (SC)...2179

Right to Fair Compensation and Transparency in Land Acquisition,
Rehabilitation and Resettlement Act, (30 of 2013), Section 24(2), proviso and
Land Acquisition Act (1 of 1894), Section 31(1) — Non-Deposit of
Compensation — Lapse of Proceedings — Held — In case a person has been
tendered compensation u/S 31(1) of old Act, it is not open for him to claim
that acquisition has lapsed u/S 24(2) due to non-payment or non-deposit of
compensation in Court — Obligation to pay is complete by tendering the
amount — Landowners who refused to accept compensation or who sought
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reference for higher compensation, cannot claim the proceedings to be
lapsed u/S 24(2) of Act of 2013. [Indore Development Authority Vs.
Manoharlal] (S0)...2179

g3 a7, yaate v yaeaveryT 4 Sfaa yfaaw siiv yrelRfar a1
SIfErBTY SIfETI, (2013 BT 30), €IRT 24(2), YNg@ U4 33 375i =1 Sifer77 (1894
@7 1), €T 31(1) — GRIBY BT 7471 7 (HAT ST — Brdarfear &1 Jgird g1 —
affeiRa — afes g <afed & gd e &1 arT 31(1) @ siava yfdaex
¥ fbar Siar 2, a1 98 I8 Qa1 A8 B 9hdl (6 e 4 ufideR @
A A {63 S 3120ar ST 9 {5 S @ SR ORI 24(2) & Idld 36l
QAT B STl @ — M Y S 21 A BT 1 gol 8 orar 8 — 4
Wl forela gfaer WeR &3 9 $eR 3 faar 2 a2 =i Swaax ufaax
3 forg fAder arer 2, 9 2013 @ AW Y a1 24(2) & Aavfa srRiarRar

YA Bl OI1F BT K147 18] B Gdvd | (3R Sedaud—< AR fa. afievera)
(SC)...2179

Right to Fair Compensation and Transparency in Land Acquisition,
Rehabilitation and Resettlement Act, (30 of 2013), Section 24(2) and Land
Acquisition Act (1 of 1894), Section 16 — Vesting of land — Mode of Taking
Possession — Held — Mode of taking possession under old Act and as
contemplated u/S 24(2) is by drawing of inquest report/memorandum —
Once award is passed on taking possession u/S 16 of old Act, land vests in
State, there is no divesting provided u/S 24(2) of Act of 2013, as once
possession has been taken, there is no lapse u/S 24(2). [Indore Development
Authority Vs. Manoharlal] (S0O)...2179

i 3154, yarate siiv YaedavergT 4 8faa gfaav siv yrReRiar &1
SIfer@1e T34, (2013 BT 30), €1RT 24(2) v A 375i 7 SIfEfI7 (1894 &7 1),
&IRT 16 — I fAfead &ar G — @wear a4 &1 @7 — aff=iRa — g
JAfRIFRM & siaefa aoar gRT 24(2) § FgEATd FIFAR Siid yfddsd /A9 AR
PR deoll folAT ST APl @ — Ydb IR YRTH IAMAT—IH B &IRT 16 & AT d beoll
v W ffoia aiRa 8 w1 wR, {4 wsa &1 fifea @ 9 @, 2013 @
e Y aRT 24(2) B Aaia B FAfRdE Susfea T8 2, 9fe e ar
Feoll o foram AT 2, aRT 24(2) @ Favia g AT 181 2 | (33N s@aui—<
AATRE fa. wTEaren) (SC)...2179

Right to Fair Compensation and Transparency in Land Acquisition,
Rehabilitation and Resettlement Act, (30 of 2013), Section 24(2) and Land
Acquisition Act (1 of 1894), Section 17(1) — Possession under Urgency — Lapse
of Proceedings — Held — Where no award is passed and possession has been
taken in urgency u/S 17(1) of old Act of 1894, there is no lapse of entire
proceedings but only higher compensation would follow u/S 24(1)(a) of Act of
2013 even if payment has not been made or tendered under the old Act —
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Provision of lapse u/S 24 only available when award is made but possession
not taken within five years nor compensation paid. [Indore Development
Authority Vs. Manoharlal] (SCO)...2179

g a7, gaata siv yaedaveryT 4 Sfaa yfaaw v greel3far a1
SIfEr®Tv SIfEfra9, (2013 BT 30), €IRT 24(2) ©q I 37T SIfEf7I7 (1894 BT 1),
&RT 17(1) — IAITIIHAT & 3T Heoll — Hrdaifedl &1 qqrad g+ —
affeiRa — sre1 $ig aftfota oiRa a1 far T @ a=m 1894 & YR
AftrFrm & arr 17(1) & Adla JATaTIHAT § Feorm forar A 2wyl
FriqrfEar sorg & gkt @ u¥qg 2013 & iferfoam @Y a=T 24(1)(a) @ fiafa
$dcl Soaar gfasx faar Sm@Em vl & yRE ARy & siavid A T8l
T 1T B 1 UG AT AT 81 — °9RT 24 & 3T AU $T SUIH bddl a9
Sudter 8 o9 Aferfroty fear war @ Afes aig auf & Hav weorr 7Y forar
g 9 & gfaex &1 qraE fear w8 B3R s@duie iR fa
AAIEdATe) (SO)...2179

Rules of Business of the Executive, Government of M.P.,, Rule 13 — See —
Constitution — Article 166(i), 166(2), 166(3) & 226 [State of M.P. Vs. Khasgi
(Devi Ahilya Bai Holkar Charities) Trust, Indore] (DB)...2538

7Y BrAdgreid Ara & &Y 199, 799 13 — 7@ — WAET — ST
166(1), 166(2), 166(3) @ 226 (Y. wsa fa. @ Q@d AR a1 Breax
ARA) g3e, 33NR) (DB)...2538

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act
(33 of 1989), Section 3(1)(w)(ii) & 14-A(2) — See — Penal Code, 1860, Sections
363, 366-A & 376 [Sunita Gandharva (Smt.) Vs. State of M.P.] ...2691

srgyfaa sifa siiv sgqfaa werorfa (aregrar fareer) sifefa (1989
&7 33), €TIRT 3(1)(W) (i) T 14—-A(2) — 7@ — Tve Tledl, 1860, €TIRTY 363, 366—A
g 376 (g=1ar =erd (sfrc)) fa. 7.9, wrs3) ...2691

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act
(33 0of 1989), Section 14-A(2) — See — Criminal Procedure Code, 1973, Section
439(2) [Sunita Gandharva (Smt.) Vs. State of M.P.] ...2691

gy sl siiv srgygfEa sronfa (searare (1arevn) e (1989
@1 33), €RT 14-A(2) — 7@ — Tvs HIHIT Gledl, 1973, €RT 439(2) (G-ar
Terd (sfiel)) fa. 9.y, <157) ...2691

School Education District Institute of Education and Training
(Gazetted) Service Recruitment Rules, M.P,, 1991, Rules 4, 6 & 11 — See —
School Education Teacher Education and Training Academic (Gazetted)
Service Recruitment and Conditions of Service Rules, M.P, 2011, Rule 4(2)(a)
& 6(c) [Devendra Kumar Soni Vs. State of M.P.] ...2799
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Y@ el 1, forer Rrar va gRieror w1 (vroryf3a) ar swdl (4, 9.9
. 1991, 9% 4, 6 T 11 — ]& — ¥ 131&7, Rrerd—Rrem va yi¥eor sibrelia
(vrerafaa) dar wdl @er dar st Id g, 7.9, 2011, (599 4(2)@) T 6(c)
(9= R ¥ fa. 7.9, T3) ...2799

School Education Teacher Education and Training Academic
(Gazetted) Service Recruitment and Conditions of Service Rules, M.P, 2011,
Rule 4(2)(a) & 6(c) and School Education District Institute of Education and
Training (Gazetted) Service Recruitment Rules, M.P., 1991, Rules 4, 6 & 11 —
Repatriation to Parent Department — Held — Petitioner was neither holding the
post of Lecturer at the time of commencement of Rules of 2011 nor he was
absorbed in DIET cadre under Rules of 1991, nor he is a person directly
recruited to service under Rules of 2011 & Rules of 1991 — He cannot be
treated to be in service of DIET after commencement of Rules of 1991 & 2011
—No ground of interference — Petition dismissed. [Devendra Kumar Soni Vs.
State of ML.P.] ...2799

ol Rrer, Rreras—Riem va g sarefie (voafaa) dar wdl aer
war a1 7d 9, 9.9, 2011, (7997 4(2)(@) T 6(c) va ¥@ o e, forar Rrar va
gRreer e (vrorafya) dar wdf (g9, 9.9, 1991, 97 4, 6 T 11 — ol
furT &1 aycgradT — AfAfaiRa — 2011 & a9 yRY 819 & 9ug I T @)
YTEATI® T Ug RYT fhd o1, 7 1991 & fram) & 3favia, forar e vd ufdnegor
eI (S1amg g9 Waif o SHer "faeas fear 1 or ik 7 € ag fam,
2011 9 a9, 1991 & 3, Aar ¥ Aeh w<ff foar 1 v @afaa @ — 1991 @
2011 & Il @ URY 819 & uTard, S 1.3 3. &) Aar # g1 Ad) A
ST AHdT — FEALY BT DI MR A1 — ITFasT @R | (Qd—< AR | fa. 7.
9. X1g) ...2799

Securities and Exchange Board of India Act, (15 of 1992), Section 26 —
Cognizance of Offence by Court — Bar — Held — Case relates to breach of
provisions of SEBI Act, 1992 and SEBI Regulations, 2013 — Only Special
Court empowered to take cognizance on basis of complaint filed by SEBI
Board — Police not authorized to register FIR in such cases because there is a
statutory bar in such matters — FIR and subsequent proceedings quashed —
Application allowed. [Alka Shrivastava Vs. State of M.P.] ... %21

gredly gfagfa s fafma 1S sifefam (1992 &1 15), &°T 26 —
~ITITeT §TRT STYRTET BT AT — qoi 7 — AT — ydrol, aRdg gfasyfa
IR fafrra 91 aiftfam, 1992 vd Wiy ufopfar sk faftrea qie fafram,
2013 & IUSH B FI7 A FAG © — ARA ufengfar &k faftma 91 g™ u=ga
IRAT @ AR R GFH a1 & foy daa IRy =marey wved 2 — 9
Ul 4 gferd yerd a1 ufaas uollag o3d o forg uiftrga 7281 © |ife
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Ul Ael § S 999 © — Y gaq1 yfdd<ed yd ywardad! sriarfear
ARG ST — AT AR | (a1 sharsd fa. 7.9. 153) .*21

Seeds Act (54 of 1966), Section 19 — See — Essential Commodities Act,
1955, Section 7(1)(A)(II) & 7(2) [Imran Meman Vs. State of ML.P.] ...2722

dfor SIfSfI9 (1966 @71 54), €IRT 19 — @ — 31qeIFH dvq SIfEf1I7,
1955, &I%7T 7(1)(A)A1) T 7(2) (¥R 99+ fa. 9.9. <) ...2722

Seeds (Control) Order, 1983, Clause 13 —Search & Seizure — Competent
Authority — Held — Act of search and seizure and taking samples for
laboratory testing can only be done by a Seed Inspector — Police was not
authorized to do so as per clause 13 of the Control Order, 1983 — Police acted
in contravention of specific provision. [Imran Meman Vs. State of M.P.]

...2722

i1 (V1) 1S9, 1983, @' 13 — dolrefl @ isdl — Gerq iferart —
afifeiRa — qareh vd s<ft va gairermen 3 g g TEAT A1 &1 S dad
vt fFies gT @ far <1 9&ar @ — 1983 & A QY @ @S 13 @
IR Yfer UHT 3A =g iftred 81 off — gferw 9 fafafds Sudg @
Sedad 4 &1 f&HAT | (F9RE 49+ fa. 7.9, 3159) ...2722

Seeds (Control) Order, 1983, Clause 14 — Laboratory Test Report— Time
Period — Held — Laboratory analysis report should be send to concerned seed
inspector within 60 days from date of receipt of the sample in laboratory
which was not done in present case — It is a breach of Clause 14 of the Control
Order, 1983. [Imran Meman Vs. State of M.P.] ...2722

o1 (V) 3mcer, 1983, @S 14 — ANl oifq gfadsT — Gaq
3rafer — sifiifeaiRa — ganremer fageyor yfaded, yAireman § 31 9rd 8is
?1 fafsr @ are femt @ Hiax weftra i Mhas s |9 5= anrfee, <t fe
I UHROT H EY fHar am o1 — g7 =T Y, 1983 B WS 14 BT HT B |
(¥R 394 3. 7.9, Isw) ...2722

Seeds Rules, 1968, Rule 8 — See — Essential Commodities Act, 1955,
Section 7(1)(A)(II) & 7(2) [Imran Meman Vs. State of M.P.] 02722

dior (=9, 1968, 9% 8 — 3@ — 3a9ISH avq T4, 1955, €RT
7(1)A)II) 7 7(2) (3939 99+ f4. 7.9, I159) ...2722

Service Law — Appointment — Character Verification — Held — At the
time of character verification, if a candidate is found acquitted on merits by
Court, he shall be treated to be eligible for government service. [Anil
Bhardwaj Vs. The Hon'ble High Court of M.P.] (S0)...2735
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dar fafer — f[Agfaa — a7 aagT — afEiRa — aRa @ &

Ty afe g et & <Irarery gRT [URIYl Uk INgad uiAn AT 2, S
WP AT =G YT FHIT S1QT | (311t ARgTS 4. w1 S=a <aranerd 9.9.)
(SC)...2735

Service Law — Appointment — Select List — Held — Mere inclusion in
select list does not give an indefeasible right to a candidate — Employer has a
right to refuse appointment on valid grounds. [Anil Bhardwaj Vs. The
Hon'ble High Court of M.P.] (80)...2735

dar fafer — [ygfaa — g7 g - afafeiRa — =3 g@= @ 4
Tqae, e el &1 33 o6y R a8l qar — fraredr &1 faftrm=
ARl WX Fgfda @ 791 A &1 ARVDR 2 | (31Frel wRgTa fa. wg S<a
ATl 9.9.) (SC)...2735

Service Law — Constitution — Article 142 — Compassionate Appointment
— Work Charged/Permanent/Regular Employee — Difference — Held — Father
of respondent was a work-charged employee and has been paid out of work-
charged/contingency fund and having completed 15 yrs of service attained
status of permanent employee which entitled him for pension and
krammonati but this will however not ipso facto give him status of regular
employee — Family of late employee has already been paid entitlement as per
applicable policy — Exercising powers under Article 142, compassionate
grant increased from 1 lakh to 2 lakhs — Appeal allowed. [State of M.P. Vs.
Amit Shrivas] (SC)...2516

#ar fafer — wfaerT — sigzes 142 — ga+r (Agfea — a1 gaIRa
¥t/ fafia a5art — srav - affaeaiRa — yxaeft &1 far ve &
gHIRT HHAR o1 AR W SRl yaIRa / s Ruadar (1 @ yerae fear =
AT 15 a8l B ¥a1 Yuf &1 R Rl HHar &1 gof i< fear fSaa 98
e U9 AT 8¢ sHaR g3ll, U I8 WIAT 21 39 Frafa sHar &1
goll T8 QT — g HHAR] & URAR BI, YA T & ITAR Ugel 8 gbaN
BT I [HAT ST BT & — AJBT 142 D Ad AFFRAT ST YIIT HRd g
ATHIT AT 1 1@ G ITHR 2 g fbaAr a1 — Jdied doR | (9.9, s fa.
aifirar sfrar) (SC)...2516

Service Law — Dismissal — Backwages — Grounds — Illegal release of
pension of a widow to incompetent person — Held — As per Tribunal's finding,
pension illegally withdrawn from July 2007 to Nov 2009 and respondent
joined in 2009 — Being a peon, he has no control over process of
sanction/release of pension — Other officers who were responsible for
issuance of pension were given minor punishments — Respondent
was unnecessarily victimized and subjected to discriminatory and
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disproportionate punishment — Tribunal rightly granted 30% backwages —
Petition dismissed with cost of Rs. 25,000 to be paid to respondent. [Union
Bank of India Vs. Vinod Kumar Dwivedi] ...2656

#ar fafer — ye=gfa — feer da7 — TEnv — 3ier9 Sfad &1 @ faear
#1 9717 B 3der ffaa — afafaeiRa — aftrexor & forsed @ IER, Sorg
2007 ¥ STG9 2009 d& JAL wU A UTH drell 73 off d=m yxweff 3 2009 7
SRIYE fHAT AT — ¢S I &I & A, 93 @) w91/ Ffaa a1 ufbar w
SUPT b g7 T8 2 — I AHRETT S UIE WY A & fore
IcRarl &, I® @Y Tvs fad T o — gl I sFravas wu 9 fifsa fean
=T 3R farTe™) ve sguifas gvs & s1efi= fdam r—m — siferavor | sfua
U A 30% fredr dd9 ysH fHar — y@eff 31 s@r &1 o & fay wud
25,000 /— Y & A1 ATfas1 @RS | (a9 9@ e sfear fa. faqre gar
fgadl) ...2656

Service Law— Fundamental Rules, 54 & 54-A— Suspension — Arrears of
Pay — Petitioner was facing trial w/S 354 IPC and later secured acquitted on
basis of compromise — Held — Full Bench of this Court concluded that
acquittal on basis of compromise cannot be held to be honourable acquittal —
No fault found, if department refused to pay arrears of salary for period of
suspension — Petition dismissed. [Vijay Manjhi Vs. State of M.P.] e ¥22

war fafer — gerya (39, 54 T 54-A— 97T — daT ST IH1IT — AT,
€RT 354, MI.G. 9. & 3a¥id fAARYT ST HAT SR 8T AT AR 915 A FHsid >
AR WR SIWfd yta &1 — afreiRa — s8 =mare @1 gl <=mdis 1
freeftfa fear & w9siid @ smaR W IIwfad o gwFgds qivgfa g
Sl ST WahdT — &I Q1IN A8l UrIT 1T, AfE fQurT 9 freeq s@fy & da9 @
IHIIT ST YA B A 741 SR &A1 — afaer @ilRer | (e #ish fa. 9.9
) e ¥22

Service Law— Honourable Acquittal & Suitability of Candidate —Held —
In one case, petitioner was acquitted on basis of compromise and in the other,
on basis of witness turning hostile — Although petitioner has not obtained
honourable acquittal, but respondents failed to consider his suitability on
post of Assistant Grade III in Excise Department. [Jitendra Kumar Gupta
Vs. State of M.P.] ...%26

Har fafer — w=ryd & clugfad q spgeff @1 sugaaar — sfifeiRa —
U YHROT § ATl &I GHSIIA & TR YR dAT 34 4 1ed) vet faxieh el o &
IR IR I ad foar am o — Fefy = 3 e=mgd e qrafaa sy =1l
31 = fg ygeffor, sesil faurT 4 "ers 3 1 & g R S9! Sugadl
&1 faaR & 4 fawe vz | (Nd—= AR gwr fa. 9.9. rs3) ...%26
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Service Law — Promotion & Timescale (Krammonati) — Entitlement —
Held — Appellant promoted on 10.07.2009 which he had forgone —
Subsequently he became entitled for timescale w.e.f. 22.07.2010 after
completing 12 years of service in UDT cadre — If person forgoes his
promotion, he would not be subsequently entitled for krammonati — Appeal
dismissed. [Premlata Raikwar (Smt.) Vs. State of M.P.] (DB)...2532

dar fafer — g<i=ifa @ GaIarT (s4ar=ifa) — gwerd — afafeiRa —
arfiereff @1 10.07.2009 &I UgI=~a AT AT ST U1 WooT A IR
foar o — acueard, a8 yar Ao Rigs datt A 12 aul 31 dar guf A9 @
I, 22.07.2010 4 YHTHl ®©U A HIHT 2] 8haR 91 — Ife Afdd SHD!
YR BT W0l 4 URTATT SRl 2, 98 yTaiqdd] wU 4 HAI 8 sDhar
& BT — 3rfier @Rt | (Foadar ¥ear (i) fa. 7.y.wsa)  (DB)...2532

Service Law — Promotion & Timescale (Krammonati) — Held — If
proposition of appellant that even after refusing promotion he can avail
Krammonati is accepted, then the raison d’etre of financial-upgradation
scheme which is to weed out career stagnation of employees, would be
frustrated — The day appellant refused to accept promotion, he could no
longer be called a stagnating employee. [Premlata Raikwar (Smt.) Vs. State
of M.P.] (DB)...2532

dar fafer — ggi=ifa a gagarT (Fat=ifa) — siftfaaiRa — ardiareft «t
gfaure=T f& ggi=fa sRdleR &1 @ A WY a8 HAIfa &1 SUHRT )
Al 2, fs WeR &) ot @ a9 facia =19 3 W@ &1 J&g yaie= o
f& Hiard @1 sRAR gfgwg 3T o9 @ fog 2, fawa g s — e =
fiereff = ugi=ifa sedieR @1, S 91 S gigeg HHAR] 81 bl ol
AHdr | (G¥erar ¥bar ($Nwd)) fa. 7.9, o) (DB)...2532

Service Law — Recruitment — Criminal Antecedents — Suitability of
Candidate — Post of Assistant Grade IlII in Excise Department — Held —
Although said post do require public standard and integrity but it may differ
in comparison to any post in Police Department — Respondents committed
material illegality in not considering suitability of petitioner in said post —
Petitioner has not suppressed any material fact and disclosed registration as
well as outcome (acquittal) of criminal cases — Impugned order quashed —
Respondents directed to reconsider suitability of petitioner on said post —
Petition allowed. [Jitendra Kumar Gupta Vs. State of M..P.] ... %26

war fafer — wdf — suvifeie ydgca — srwgeff &t Sugaaar — asret
faarr 4 weraed 4 11 &1 ye — afieEiRa — J=f Sed ug, de aHa ¢a
HATSST B A& HRaT 2, g g8 Yferd faamT § foft ug &) gan 9 =1 81
Haodl 2 — gadlror 9 Iqd ug R Il @ Sugaddar di faaR § 9 d4 4
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arfcas dear s1RT Y — At A S arfcas a2 &1 Bura 7 fear 2 ik
SIVS® USRI & USia & |rer Arel uyRemd (STefa) &1+ ysed fear 2 —
nefia sew frEfed — yxreffror &1 Sea us R A 3 SugTdar &1
gafdaR &3 @ fag FRRE fFar = — arfaer doR | (Rd= garR @ .
H.Y9. ISY) ...%26

Service Law — Repatriation — Held — It is always the prerogative of
borrowing department to retain service of person on deputation and at any
point of time they can be repatriated to the parent department — Since service
of petitioner was not found satisfactory, he was repatriated to parent
department — Repatriation order is neither punitive nor casting any stigma
on petitioner because he has already been earlier punished for irregularities.
[Devendra Kumar Soni Vs. State of M.P.] ...2799

dar fafer — wyaady - safaiRa — ufafRfea o aafea @) dar
yfaenRa o311, Gag, a1 SuR | arel faurT &1 wwRafSrer giar 2 3t faf
o w9 S o favrT & dycrafida fear s aear @ — gfe ard @ dar
ddyeAe 181 urg 18 ofl, 99 o faanT & ducmafda s fear o —
AYgAIad = ATQI 7 dl USSP © 3N} T 21 Yl UR Bls boid oI dicll 2
e 349 sifraffaanst @ fag gd 4 € gfdsa fear o g1 2 | ([d= AR
o 3. 7.9, ) ...2799

Service Law — Suspension & Termination — Held — There is no
distinction between termination on conviction and suspension during
pendency of criminal case — If a person chargesheeted in a case involving
moral turpitude then he can always be placed under suspension under
relevantrules. [Vijay Manjhi Vs. State of M.P.| e %22

"ar fafer — fAesT a dar warfia — affaaiRa — Qufifg o) dar
JHTia vd q1ids® UaHvol & dfed 81 @ IR feies & &I fade 8 @ —
Ife v afed & Afad gHar & FHEAY ard fel yoxor 4 raRIfva fear
AT € 99 99 gEId el @ siala, fided & el fAeqa v@r smasdar 2 |
(fasra =1sh fa. 9.9, 3153) . ¥22

Stamp Act, Indian (2 of 1899), Schedule 1-A, Article 5(3)(i) — Stamp
Duty — Calculation — Question of Possession — Held — Although agreement to
sell was termed as “without possession” but clause of agreement shows that
there was a clear intention of parties to terminate landlord-tenant
relationship — Since possession of Respondent-1 (tenant) was altered from
that of tenant to that of transferee under contract, agreement to sell would be
a conveyance and is chargeable under Article 5(3)(i) of Schedule 1-A —
Document was not sufficiently stamped — Impugned order set aside — Petition
allowed. [Rajendra Kumar Agrawal Vs. Anil Kumar] ...2462
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Iy SfSfgE, aRdiF (1899 @71 2), siqgdAl 1—A, IG=BT 5(3)F) —
YT g[ed — VT — $eol &I go7 — fafeiRa — gefy fawa & avr
“far ol @ wu A uRwIfya fear A o |Afe IR &1 W' ¥E qutar @ fe
IHGRI BT {—@HI—THITER & G S FATK B BT P IS AT AT —
9o gl #. 1 (fPIgER) & Feol o1 WfacT @ idefa feuger | sfalRd 4
uRafda fear war o, fa4%a &1 IR TP SR BT a1 IAFYAT 1-A &
AT 5(3)() & Aad yv B — XA AT wU 9 FCerfuag T8 o1 —
JATE AT AT AU — ATFABT HR | (RToi—= FHAR T 3. 3Tl FAR)
...2462

State Emblem of India (Prohibition of Improper Use) Act, (50 of 2005),
Section 3 — Applicability — Held — Breach of this provision would occur only
when the emblem is used in order to create an impression that it relates to
Government or it is an official document of Central Government — It applies
in case where a person actually would use such emblem in his car or uniform
or any other place, giving impression that the car, uniform etc relates to
government and person shows as if he is authorized to use such property —In
instant case, breach of provision not established. [Ekta Kapoor Vs. State of
M.P.| ...2837

qRd &1 I Gydiae (rgfaa gaiT glade) sifefgs, (2005 &1 50),
&I%T 3 — gIIogar — AfEiRa — s9 SUe" &1 47 dad a9 gfed M o9
Hudie &1 AT Ul R Yfea &3+ 2g fear & 2 {6 98 wRer 4
WAt 2 A1 98 DI IR BT TS AN ISl 8 — I8 T JHol W
SR BT @ o8l U Aufad Sad Gudia T SUAIT IS SR A a1 a<t a7 fed
I WM R I8 Y99 e gy &:dl = & 98 R, Il safe, aar 4
Haftra = 3R Afad wiar @ o & 98 Saa gufcd &1 SuAT &4 & fog
g1 d @ — Idd YHRT 4, IUSE &I 997 fa 18 | (Yepar YR fa. 9.9
) ...2837

Supreme Court Judges (Salary and Conditions of Service) Act (41 of
1958), Section 16B and High Court Judges (Salaries and Conditions of Service)
Act, (28 of 1954), Section 17B — Pension/Family Pension — Additional
Quantum — Interpretation of word “From” — Held — Interpretation of Section
17B of Act of 1954 shall apply mutatis mutandis to Section 16B of Act of 1958
i.e. the expression “From” in each entry of scale provided u/S 16B will mean
“starting point” of “the year” instead of “after” the completion of “the year”.
[Justice Shambhu Singh (Rtd.) Vs. Union of India] (DB)...2804

S=adH ~1gTery ~rIENRT (da- 37k dar ord’) sififaraH, (1958 &7 41),
I’T 16B UG 9&d ~J1ITerd ~IIITEfT (@1 3iiv dar o1d) iferfaas (1954 &7 28),
&RT 17B — 997,/ 9Rarv 9917 — 3ifaRad arar — 8 91sq &1 fada7 —
afifaetRa — 1954 @ srferfaw & R 17B &1 fAd=e 1958 & arferfs a1
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gRT 16B WR IS uRad Afgd @R[ 1 sfafq arT 16B & 3idvld
Sudfera daF @) gyds yfafe ¥ sif¥reafda “Q &1 a2l “ad” & qof 84 &
“UTErd” b 99 9y BT URY fdg g | (GRew e RiE (Farfga) fa
g 3w gfean) (DB)...2804

Supreme Court Judges (Salary and Conditions of Service) Act (41 of
1958), Section 16B, High Court Judges (Salaries and Conditions of Service)
Act, (28 of 1954), Section 17B and Constitution — Article 226 — Scope &
Jurisdiction — Held — Relief of general nature sought by petitioner for
extension of benefits of Section 16B of Act of 1958 and Section 17B of Act of
1954 to the retired Judges of High Courts and Supreme Court or their
respective family pensioner cannot be acceded to — Respondents directed to
construe the word “From” as first day of entering minimum age of slab to the
petitioners — Petitions allowed to such extent. [Justice Shambhu Singh (Rtd.)
Vs. Union of India] (DB)...2804

STdd Ty ~rIrERer (da 3k dar ord’) sifefaraH, (1958 &7 41),
&TIRT 16B, 97 ~qrgrerd ~Irarefier (da=1 3% dar o1d) Siferfaas (1954 &7 28),
&RT 17B U9 WI3ET — 3285 226 — 1T T siferaifear — afifeiRa — ard
&I S%d Tl Ud |al=d <Iarad & Gartigead amamefen a1 s« uRar
& GdfEa YT 31 1958 @& AR B oRT 16B TAT 1954 B SrfSfraw B
gRT 17B & oM &1 AR &34 & oIy ame1 =™ 9 W@y &1 3gdiy
WHR 21 fHar S Gadr — g &1 49 ereg &1 37ef =R & <Yaa4
IR TId § Yde B & YH a7 & ®u § o oF =g FaflRa fear & —
Jifaed Sad T 9@ WoR | (GRew =y Rz (@arfiga) fa. gfee &ife
gfea) (DB)...2804

The Commercial Courts, Commercial Division and Commercial
Appellate Division of High Courts Act, 2015 (4 of 2016), Section 8 and
Constitution —Article 227 — Held — Apex Court concluded that Section 8 of the
Act of 2015 cannot be read to mean that supervisory jurisdiction of this
Court under Article 227 of Constitution is taken away in any manner.
[Beyond Malls LLLP Vs. Lifestyle International Pvt. Ltd.] (DB)...2650

I ® <16, S=a ~qraTerd arforfogs gorT iIN qiforfogs ardler
gaIT 94, 2015 (2016 &1 4), &’ 8 V9 Hlqen7 — 3J=8q 227 —
ffaeiRa — gai=a =amaTeaa 3 frsaftfa fear fe 2015 @ rferfaa a0 aRT 8
@l 39 f § T uer W1 waar & HRuE @ T 227 & Siavia 3w
Jrareay & wAdeft AfSreRar & fedt it yar @ gerr 1 2 | (Rt afed
vavedY fq. AT weersd gex-va ur.fer) (DB)...2650

Title — Burden of Proof — Held — Plaintiff in possession since 1946,
various permissions have been granted to them by State Authorities and
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Municipal Corporation during 1961 to 1995 — Plaintiff established a high
degree of probability in their favour — Onus shifted on defendant/State to
prove the contrary, which they failed to discharge — Appeal dismissed. [State
of M.P. Vs. Smt. Betibai (Dead) Through Her LRs.] ...2826

EF — Wqd &1 9% — AMEiRa — 1946 | a1l &1 Heall, 1961 A 1995
$ SR U YIS RITYT Ud TRuTfearsT e gRT S fafi=1 srgafaar uem
D S T — 91kl A S 9 § ST W) D GATIAT Wfid &1 — sHa fauda
Rig & &1 R yfaard) /<0 R gt Siar @ foraet fdea a3+ # 9 swd
R — i Wik | (7.9, ¥roy fa. shwed IAarg (ga) g fafdre ufafify)

...2826

Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhiniyam, M.P.
2005 (14 of 2006), Section 2(1) and Panchayat Raj Evam Gram Swaraj
Adhiniyam, M.P. 1993 (1 of 1994), Section 39(4) — Writ Appeal —
Maintainability — Held — Division Bench of this Court has earlier, in case of
Balu Singh has opined that as per Section 39(4) of 1993 Adhiniyam, once
office bearer is placed under suspension, such person shall also be
disqualified for being elected during suspension period —Since consequences
of such order is of final nature, writ appeal is maintainable. [Dhara Singh
Patel Vs. State of M..P.| (DB)...2426

S 1T (Gvs ~rqdis &1 ardler) ifefaaHd, 7.3, 2005 (2006 &1
14), €TIRT 2 (1) U9 GG14d 197 §q J7T9 Q0o fE-194, 7.9, 1993 (1994 &7 1),
&TIRT 39(4) — Re 3rfler — gigvfiyar — aifafseaiRa — s =TTy ) wsdis A
gd A qre] e @& U1 H I8 A faar o1 {6 1993 & sifif-raw &) oRy 39 (4) &
ITER, Uh IR ISR &1 Fdfaa o= faar simar 2, 91 ¢4 «afaa a1 fdeq
Jaf & <R Faffad g @ fog ff s aifta fear sem — gfe sa
Ay & yRvmH sifaw w@eu @ €, Re ardier uivefia 2 | (awr Rig vea fa. 7.y
) (DB)...2426

Uchchatar Nyayik Sewa (Bharti Tatha Sewa Shartein) Niyam, M.P,
1994 — Recruitment of District Judges — Character Verification — Criminal Case
— Rejection of candidature on ground of pending criminal case — Held — Since
at the time of character verification, appellant had not been acquitted and
was subsequently acquitted after more than a year from rejection of his
candidature, appellant rightly held unsuitable for the post — High Court
rightly dismissed the petition — Appeal dismissed. [Anil Bhardwaj Vs. The
Hon'ble High Court of M..P.] (S0O)...2735

Szgav e dar (wdl qer dar Id) g 7y, 1994 — forar
~rareftent &1 wdl — alRa a7 — qIPS® gHeor — Tfad ISEH BT &
TETR g¥ gfefar @t sredigfar — aiffeiRa — Ffe aRz aamms & W,
arfereff &1 srwgaa 181 fHar 1T o1 Ud doueand Saa) rafRiar & srdigfa
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W P a9 9 e wHI ygErq <ivgad fear o, srdiereff &1 ug 2q
IR, Sfad WU W SEMAT AT — Sod ATy 1 Aifadt sfad wu a4 @R
@1 — e @1 | (81frar aRgTS fa. w9+ S=a = area 9.9.)  (SC)...2735

Urban Engineering Service (Recruitment and Conditions of Service)
Rules, M.P, 2015, Schedule 1 — Deputation — Consent — Held — Petitioner,
employee of Urban Administration Department—As per Schedule 1 of Rules,
posting of Superintendent Engineers and Executive Engineers on deputation
to Municipal Corporation is already provided, hence consent of employee is
implicit — Rule do not provide for any separate consent — No infirmity in
impugned order of transfer — Petition dismissed. [Arun Kumar Mehta Vs.
State of ML.P.] .. %23

¥ TR A13®1 dar (vdf vq dar @1 ord) (99, 9.9., 2015, st
1 - gfafagfaa — geafa - afeaiRa — ardl, T8> gemas fanT &1 sHa
— Il @ YA 1 @ IgER, TRuifaet e A gfafgfea or sefieor
IATOT ¢§ SRIgTA IHANTOT B UGRTUAT Ugdl 9 SUSIA 2, 3 HHar) 3
weAfa afua @ — v fed gere weafa &1 Susdfea 18 svar — AR
@ MEfT e H BIg B A8 — ATFadT @Il | (3reeT FAR Al fa. 9.9.
) . %23
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IMPORTANT ACTS, AMENDMENTS, CIRCULARS,
NOTIFICATIONS AND STANDING ORDERS.

AMENDMENT IN THE MADHYA PRADESH MINOR
MINERAL RULES, 1996

[Published in Madhya Pradesh Gazette (Extra-ordinary), dated 17 November 2020,
page Nos. 901 to 902]

No. F.19-5-2019-X1I-1-Part.— In exercise of the powers conferred by sub-
section (1) of Section 15 of the Mines and Minerals (Development and Regulation)
Act, 1957 (67 of 1957), the State Government, hereby, makes the following
amendment in the Madhya Pradesh Minor Mineral Rules, 1996, namely:—

AMENDMENT

In the said rules, in rule 68, in sub-rule (3), in the end of proviso, for full
stop, the colon shall be substituted and thereafter the following proviso shall be
added, namely:—

"Provided further that the State Government exempts the
royalty on ordinary clay and murrum to be used in the works of the
Bharatmala Pariyojana being implemented in the State of Madhya
Pradesh by the Government of India, Ministry of Road Transport
and Highways."

2. This exemption shall apply from the date of publication of this
notification in the Official Gazette.

HAYST & AU @ A9 F AT AQLUTIAR,

NOTIFICATION REGARDING EXTENSION OF TIME FOR THE
COMPLIANCE UNDERM.P. GOODSAND SERVICES TAX ACT, 2017

[Published in Madhya Pradesh Gazette (Extra-ordinary), dated 05 December 2020,
page Nos. 956(1) to 956(2)]

No. F-A3-31-2020-1-V-(67).—In exercise of the powers conferred by
Section 168A of the Madhya Pradesh Goods and Services Tax Act, 2017 (19 of
2017), (hereafter in this notification referred to as the said Act), in view of the
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spread of pandemic COVID-19 across many countries of the world including
India, the State Government, on the recommendations of the Council, hereby
notifies, as under :-

(1)

Where, any time limit for completion or compliance of any action,
by any authority or by any person, has been specified in, or
prescribed or notified under the said Act, which falls during the
period from the 20th day of March, 2020 to 29th day of June, 2020,
and where completion or compliance of such action has not been
made within such time, then, the time limit for completion or
compliance of such action, shall be extended upto the 30th day of
June, 2020, including for the purposes of :-

(a) completion of any proceeding or passing of any order or
issunace of any notice, intimation, notification, sanction or
approval or such other action, by whatever name called, by
any authority, commission or tribunal, by whatever name
called, under the provisions of the Acts stated above; or

(b) filing of any appeal, reply or application or furnishing of
any report, document, return, statement or such other
record, by whatever name called, under the provisions of
the Acts stated above;

but, such extension of time shall not be applicable for the

compliances of the provisions of the said Act, as mentioned below:-

(ii)

(a) ChapterIV;

(b) sub-section (3) of Section 10, Sections 25, 27, 31, 37, 47,
50,69,90,122,129;

(©) Section 39, except sub-section (3), (4) and (5);
(d) Section 68, in so far as e-way bill is concerned; and

(e) rules made under the provisions specified at clause (a) to
(d)above;

Where an e-way bill has been generated under rule 138 of the
Madhya Pradesh Goods and Services Tax Rules, 2017 and its
period of validity expires during the period 20th day of March,
2020 to 15th day of April, 2020, the validity period of such e-way
bill shall be deemed to have been extended till the 30th day of
April, 2020.
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2. This notification shall deemed to have come into force with effect from the
20th day of March, 2020.

By order and in the name of the Governor of Madhya Pradesh,
RATNAKAR JHA, Dy. Secy.

NOTIFICATION REGARDING EXTENSION OF TIME FOR ISSUANCE
OF ORDER IN TERMS OF PROVISIONS OF SUB-SECTION 5 R/W SUB-
SECTION 7 OF SECTION 54 UNDER M.P. GOODS AND SERVICES TAX
ACT, 2017

[Published in Madhya Pradesh Gazette (Extra-ordinary), dated 05 December 2020,
page No. 956(3) ]

No. F-A3-32-2020-1-V(65).—In exercise of the powers conferred by
Section 168A of the Madhya Pradesh Goods and Services Tax Act, 2017 (19 of
2017), (hereafter in this notification referred to as the said Act), in view of the
spread of pandemic COVID-19 across many countries of the world including
India, the State Government, on the recommendations of the Council, hereby
notifies that in cases where a notice has been issued for rejection of refund claim,
in full or in part and where the time limit for issuance of order in terms of the
provisions of sub-section (5), read with sub-section (7) of Section 54 of the said
Act falls during the period from the 20th day of March, 2020 to the 29th day of
June, 2020, in such cases the time limit for issuance of the said order shall be
extended to fifteen days after the receipt of reply to the notice from the registered
person or the 30th day of June, 2020, whichever is later.

2. This notification shall deemed to have come into force with effect from
the 20th day of March, 2020.

By order and in the name of the Governor of Madhya Pradesh,
RATNAKAR JHA, Dy. Secy.

THE MADHYA PRADESH ONION TRADERS (STOCK-LIMIT AND
RESTRICTION ON HOARDING) ORDER, 2020

[Published in Madhya Pradesh Gazette (Extra-ordinary), dated 02 November 2020,
page No.856(2) to 856(5)]

No. F. 4-4-2014-XXIX-1.— WHEREAS, it is the opinion of the State
Government that it is necessary and expedient to do so to ensure equitable
distribution and availability of onions at reasonable prices.

THEREFORE, in exercise of the powers conferred under Section 3 of the
Essential Commodities Act, 1955 (No. 10 of 1955) read with the Notification No.
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S.0.3776(E), dated 23" October 2020 & GSR 929 (E), dated 29th September 2016
of the Ministry of Consumer Affairs, Food and Public Distribution (Department of
Consumer Affairs), Government of India and GSR 800, dated 9th June 1978 of
Department of Food, Ministry of Agriculture and Irrigation, hereby makes the
following order, namely:—

1. Shorttitle, extent and commencement :—

(1)

(1)
(iii)

This order may be called as "The Madhya Pradesh Onion
Traders (Stock-Limit and Restriction on Hoarding) Order,
2020".

It extends to the whole of Madhya Pradesh.

This order shall come into force on its publication in the
Gazette and shall be effective up to 3 1st December 2020 or
till the extended date notified by the Government of India
in this regard from time to time.

2. Definitions :—

In this order, unless the context requires otherwise:—

(a)

(b)
(c)

(d)

(e)

®

(2

"Commission agent" means a person who is engaged on
behalf of any other trader for purchase, sale, transport and
receipt to another trader on commission basis.

"Form" means the forms attached to this order.

"Mandi" means the Mandi specified in the Madhya
Pradesh Agricultural Produce Market Act,1972 (No. 24,
1973).

"Retailer" means such onion trader who is not a wholesaler
and sells directly to consumers.

"State Government" means the Government of Madhya
Pradesh.

"Trader" means a person or his representative which
includes a commission agent who purchases, sells or stores
for sale are intends to purchase, sell or storage for sale of
onion at any time in such limit as mentioned in
Scheduled-I of this order but it does not include the stock
of onions produced by him through individual farming.

"Wholeseller" means such a trader who sells onion to other
traders.



J/151

3. Maximum stock limit :—

No trader shall have the stock of onion at any time in excess of the
stock limit mentioned in Schedule-I of this order.

4. Restriction on purchase, sale and storage of onion :—

(A)

(B)

©

(D)

(E)

Every wholesaler or commission agent by whom the onion
mentioned in Schedule-I is received for purchase, sale,
shall maintain the proper account of the purchase, sale and
storage of the onion including stock register prescribed in
Form 'A' invoice of the sale and receipt of the Mandi, and
shall submit them on demand at the time of inspection.

Every trader shall deal with the onion materially and not in
a speculative manner which adversely affects its easy
availability in the market.

Every trader shall display the price list and stock of onion
kept for sale on a board at the entrance of the premises or at
any conspicuous place of his/her business premises
written in legible Devnagri script in which the price of the
onion and the opening stock of the onion shall be displayed
separately.

No trader shall refuse to sell the onions kept in his/her
possession for sale.

Every wholesaler or his commission agent shall submit the
details of transaction prescribed in Form 'B' by 20th of the
current month for the fortnight ending on 15th of the same
month, and by 5th of the succeeding month for the
fortnight ending on last date of the previous month.

5. Violation of order :—

No trader, his commission agent, or his servant or any other person
acting on his behalf shall violate any of the provisions of this order.

6. Powers of entry, search and seizure etc :—

(1

In order to ensure proper compliance of the provisions of this
order, an officer not below the rank of junior supply officer
of the Food, Civil Supplies and Consumer Protection
Department, or Naib Tehsildar of the Revenue Department
and an officer not below the rank of Assistant Director of the
Department of Horticulture and Food Processing of the State
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(A)

(B)

©)

(D)

2)

Government, within their respective district/jurisdiction,
with such assistance as the thinks fit :—

shall expect the submission of the documents, accounts
and other records related with the violated transactions in
respect of a premise, vehicle, vessel whereof, he has
reason to believe that the provisions of this order has been
violated, is being violated or to be violated, from the owner
or his manager or any other person in charge.

enter and inspect or open or search such a place, premises,
vehicle or vessel in respect of which it has reason to
believe that any of the provisions of this order has been
violated, is being violated or is about to be violated.

may seize or cause to be seized the register, bill book or any
other documents related to such violated transactions.

shall search animals/vehicles/vessels or other conveyances
being used in carrying the stock of onion in violation of
provisions of this order and shall seize and remove them
and thereafter, shall do or shall authorize to do such other
activities which are essential for the presentation of the
stock of onion and animals, vehicles, vessels or other
conveyances before the competent court and for ensuring
it safe custody until it presence before court.

The provisions of the Code of Criminal Procedure, 1973
(No. 2 of 1974) which relate to search and seizure will
apply to search and seizure under this section as far as
possible.

7. Exemption :—

The State Government may, by ordinary or special order, exempt
any class of persons from all or any of the provisions of this order and
may suspend or revoke such exemption at any time :—
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SCHEDULE I
(See clause 3)

Stock Limit

Name of Essential Wholesaler/commission  Retailer/commission agent of
commodity agent of wholesaler retailer

(D 2 3)
Onion 250 Quintal 20 Quintal

SCHEDULE II

FORM-A
[See clause 4(1)]

Daily Stock Register

Date Opening Receipt  Total  Sold quantity Closing  Remarks
Stock (in Quintal) Stock

(M 2 ) 4) ®) (6) (7

FORM-B
[See clause 4(5)]

Fortnightly Return

Commission Agent & Address of the business ..........cccoeeeeevierciieriencicieeeee,
Tin NO. oo, Mandi License NO. .....cccevverierienieeienenne Address
of Godown approved in Mandi LICENSe..........ccceeeviiieriieeniieeiie e

Date  Stock Purchased quantity Name of the Source of purchase
(in Quintals) (with invoice no.)

o @ ) (4)
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Date  Stock Sold quantity Name of the Firms/person to whom
(in Quintal) sold (with invoice no.)
(1) (2) 3) 4

(Note :— Tick the submission period from Ist to 15th/16th to month End as
applicable.

Signature of Trader
Name of Firm with Seal

By order and in the name of the Governor of Madhya Pradesh,
B.K. CHANDEL, Dy. Secy.




NOTES OF CASES SECTION

Short Note
*(26)
Before Mr. Justice G.S. Ahluwalia
W.P. No. 25262/2018 (Gwalior) decided on 28 February, 2020

JITENDRAKUMAR GUPTA ...Petitioner

Vs.

STATE OF M.P. ...Respondent
A. Service Law — Recruitment — Criminal Antecedents — Suitability

of Candidate — Post of Assistant Grade IIl in Excise Department — Held —
Although said post do require public standard and integrity but it may differ
in comparison to any post in Police Department — Respondents committed
material illegality in not considering suitability of petitioner in said post —
Petitioner has not suppressed any material fact and disclosed registration as
well as outcome (acquittal) of criminal cases — Impugned order quashed —
Respondents directed to reconsider suitability of petitioner on said post —
Petition allowed.

@. #ar fafer — wdl — aryviferas ydgca — sgeff &1 sugaaar —
9B 9T 4 werge 4 I &1 g — AffeiRa — ef S ug, e
HFS T AT B A& ST 2, U 98 Yferd faamr o fad) ug 3 gorn
H =1 81 g&dr ® — g™ARIor 9 Sad ug uR AT @) SuYFddr &l faaR A T
o # arfcas sdedar w1a @1 — I 3 fod) aifeas a2 & fura & fovar @
3R <1S® STl & U= & |rer a1l uRvm (Srfaa) &1+ udeq faan
2 — nefua smeer AfrEfsa — gxreffror &1 Sad ug ux Arf @ SwYFadr &1
gAafdarR &34 & ferg R faear ram — gt a9 |

B. Service Law — Honourable Acquittal & Suitability of Candidate
— Held — In one case, petitioner was acquitted on basis of compromise and in
the other, on basis of witness turning hostile — Although petitioner has not
obtained honourable acquittal, but respondents failed to consider his
suitability on post of Assistant Grade I11 in Excise Department.

o #ar fafr — w=Eyds qivgfed a sryeff @1 Suyadar —
ARFERT — o gHRor H ATl &1 |usild & SR R a7 379§ giell ua
faRie 81 91 @ R wR qivgad fear A o — Fufy Al 9 ewrEgde
iy fa sfyTa 8] @) 2 fog gceffror, sreer) fawmT 4 weras 4 11 &
IS IR SUD! SUYTAdT &1 fIaR o3 § fawd @ |



NOTES OF CASES SECTION
Casesreferred:

(2018) 18 SCC 733, (2018) 1 SCC 797, (2016) 8 SCC 471, C.A. No.
10571/2018 decided on 12.10.2018 (Supreme Court), 2018 (2) MPJR 178, W.A.
No. 1257/2018 order passed on 29.10.2018.

Jitendra Kumar Sharma, for the petitioner.
RK Soni, G.A. for the respondents/State.

Short Note
*(27)
Before Mr. Justice G.S. Ahluwalia
C.R. No. 31/2016 (Gwalior) decided on 3 March, 2020

PRAKASH CHANDRA CHANDIL ...Applicant
Vs.
ARUN SINGHAL & ors. ...Non-applicants

Civil Procedure Code (5 of 1908), Order 7 Rule 11 — Cause of Action —
Professional Misconduct of Advocate — Held — It is within exclusive domain of
bar Council to consider question of professional misconduct — Civil Court
can neither consider/examine as to whether any action of a Lawyer is a
misconduct nor can pass mandatory injunction against Bar Council to
initiate disciplinary proceedings against a Lawyer — No cause of action
disclosed against applicant/defendant — Suit barred by law — Impugned
order set aside — Suit against applicant dismissed with cost of Rs. 5000 —
Revision allowed.

ffaer gidar wfear (1908 &7 5), MR 7 (¥ 11 — TG 8qPH —
siferaaar &1 aarnds werar — fifEiRa — ag fafts aRug 3 e =g
IfHINGr @ Wiz 2 & 98 ATl AR & 499 & faaR # o 9o —
qER ATATAY T ATTFdT BT S HETAR 2 Ifqdr [&1, s9H! <1 df faar #
o APHar & AT 7 dl TG HR AHhal 2, 7 o faftrs uRug @ favg @
JAfEFT & fvg FgIafTe FRIfFAT AIRY A oq ATAUS AR UIRd
PR DAl & — AAeP /IRardl & fawg P13 918 3P Yde 8] sldl — dIg,
fafer gt afsta — smefa sy suRa — 3mds® & fawg 918 &1 5000 /—
WY D Yob D AT WIS fHAT AT — GA80eor J9R |

Casereferred:
W.P.No. 4308/2016 decided on27.08.2019.

K.S. Tomar with Kapil Sharma, for the applicant.
None, for the non-applicants.
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I.L.R. [2020] M.P. 2735 (SC)
SUPREME COURT OF INDIA
Before Mr. Justice Ashok Bhushan & Mr. Justice M.R. Shah
C.A. No. 3419/2020 decided on 13 October, 2020

ANILBHARDWAJ ...Appellant
Vs.

THE HON'BLE HIGH COURT OF ...Respondents
MADHYA PRADESH & ors.

A. Uchchatar Nyayik Sewa (Bharti Tatha Sewa Shartein) Niyam,
M.P, 1994 — Recruitment of District Judges — Character Verification —
Criminal Case — Rejection of candidature on ground of pending criminal case —
Held — Since at the time of character verification, appellant had not been
acquitted and was subsequently acquitted after more than a year from
rejection of his candidature, appellant rightly held unsuitable for the post —
High Courtrightly dismissed the petition — Appeal dismissed.
(Paras 14, 23, 24,27 & 29)

®. Seadv q1f® dar (adf aer dar ord’) 99, 9.9, 1994 — forar
=rareften &1 adf — aRT TG &IgT — IOSH BT — Afdd JTOSH FHeT &
3rErTe gv srfefar @t sredigfa — aiffeiRa — gfe afR=a g @ Wi,
ardereff &I Srwad T8 fnar AT oI Ud aaueard SHa! Awaffar a1 srediafa
A U a9 9 A gHG uTErd <rwqad far war o, srdiereff &1 ug 2q i,
Sfud ®U ¥ &A1 AT — ST ATad A Iifaet Sfuad wu 4 @iRe a1 —
el @R |

B. Service Law— Appointment — Character Verification — Held — At
the time of character verification, if a candidate is found acquitted on merits
by Court, he shall be treated to be eligible for government service. (Para27)

@ dar fafr — fAgfaa — a3 wagT — afhEiRa — aRk=
AU & G5 AfE U rwgeff &1 <ARITer §RT UGNl UR SIYad UrIT IR11
2, U GXBRI UaT B UTa HHST STYT |

C. Service Law — Appointment — Select List — Held — Mere
inclusion in select list does not give an indefeasible right to a candidate —
Employer has a right to refuse appointment on valid grounds. (Para12)

T war fafer — fAgfaa — ag=7 gt — afifeaiRa — s T g@h A
AT, U wudf @l +ig 3Ny AfeR 21 a1 — Frarear &1 faftm=
AERT IR R @ 791 B3 &1 AfRBR 2 |

D. Constitution — Article 226/227 — Appointment — Judicial Review
— Scope — Held — Any arbitrary decision taken by Selection Committee
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actuated by malafide, can very well be interfered by Constitutional Courts in
exercise of judicial review jurisdiction. (Para21 & 22)

. wlaenT — sg@es 226 /227 — fAgfaad — =& yafdealesT —
rfeg — affEiRa — sgwE 9 URT grer 9 afifa g ford 1 faed
# fafreey 4, Gdaife <arradl gRT =l gafddaied siftreiRar &
9AIT H Hefl #ifd gxaary fhar o wadr 2 |

Cases referred:

C.A.No. 10571/2018 decided on 12.10.2018, 2008 (17) SCC 703, (2013) 7
SCC685,(2015)2SCC377,(2016) 8 SCC471,(2018) 1 SCC797.

JUDGMENT

The Judgment of the Court was delivered by
ASHOK BHUSHAN, J.:- Leave granted.

2. This appeal has been filed questioning the Division Bench judgment dated
06.01.2020 of the High Court of Madhya Pradesh dismissing the writ petition
filed by the appellant. The appellant in the writ petition has prayed for quashing
the orders dated 14.09.2018, 18.07.2018 and 21.09.2019 by which appellant has
been held not suitable for being appointed to the post of District Judge (Entry
Level).

3. Thebrieffacts of the case are:

The High Court of Madhya Pradesh issued an advertisement dated
09.03.2017 inviting applications for recruitment in the post of District
Judge(Entry Level) in the cadre of Higher Judicial Service by Direct Recruitment
from amongst the eligible Advocates. In pursuance to the advertisement, the
appellant submitted online application form. The appellant after being declared
successful in the Main Examination was called for interview. The provisional
select and waiting list was published in which the name of the appellant was
included at Serial No.13 in the category of unreserved. The appellant received a
communication on 06.04.2018 from the Law and Legislative Department
informing that he has been selected for the post of District Judge (Entry Level). He
was asked to appear before the Medical Board for the health tests. On 02.07.2018
the appellant was informed that in his attestation form FIR No.852/2014 under
Section 498/406/34 IPC is shown and the copy of the same was asked for. On
14.09.2018 order was issued by the Principal Secretary, Madhya Pradesh, Law
and Legislative Department declaring the appellant ineligible and directing for
deletion the name of the appellant from the select list. The Government also issued
a Gazette notification deleting the name of the appellant from the Merit No.13 of
the main select list.
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4. The appellant filed a Writ Petition No.27434 of 2018 before the High
Court challenging the order dated 14.09.2018 and the Gazette notification dated
21.09.2018. On application submitted under the Right to Information Act, the
appellant was provided extract of the Minutes of the Joint Meeting of
Administrative Committee (Higher Judicial Service) and Examination-cum-
Selection and Appointment Committee dated 18.07.2018 by which proceedings
the appellant was not considered suitable for being appointed to the post of
District Judge (Entry Level). On the basis of acomplaintby the wife of
the appellant, a criminal case was registered and vide judgment dated 18.09.2019
the appellant was acquitted of the charge framed against him.

5. The appellant filed an application for amendment of the writ petition to
bring on record the order of the acquittal and other events occurred during the
pendency of the writ petition. The appellant was permitted to withdraw his earlier
writ petition with liberty to file a fresh writ petition. Writ Petition No.27779 of
2019 was filed by the appellant incorporating subsequent events, facts and
acquittal order which writ petition has been dismissed by the impugned judgment
dated 06.01.2020 by the High Court. Aggrieved by the impugned judgment, the
appellant has come up in this appeal.

6. We have heard Shri R. Venkataramani, learned senior counsel for the
appellant.
7. Learned senior counsel for the appellant submits that the appellant in his

online application form has disclosed about the lodging of FIR No0.852/2014
under Section 498A/406/34 IPC. He submits that appellant having disclosed the
lodging of FIR against him has not concealed any fact before the High Court and
he having been selected on merit was entitled to be appointed. Shri Venkataramani
submits that on the subsequent acquittal of the appellant on 18.09.2019 his case
for appointment was to be reconsidered by the High Court and the High Court
committed an error in not considering the appellant for appointment. The
candidature of the appellant could not have been cancelled merely on the ground
of pendency of criminal case. The appellant could not have been deprived of the
employment after acquittal. There was no other material on record to indicate that
antecedent or conduct of the appellant was not upto the mark. The High Court
ought to have sent the matter back before the Higher Judicial Service and
Examination-cum-Selection Committee for reconsideration.

8. Learned counsel for the appellant has referred to the judgments of this
Court which have been relied by the High Court in the impugned judgment.
Learned counsel for appellant has also placed reliance on the judgment of this
Court in Mohammed Imran vs. State of Maharashtra and others (C.A.No.10571
of 2018) decided on 12.10.2018. He submits that the judgment of Mohammed
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Imran was also a case of a judicial officer who was directed by this Court to be
given appointment.

0. We have considered the submissions of the learned counsel for the parties
and perused the records.
10. The present is not a case where the name of the appellant was deleted in the

select list on the ground of any concealment of criminal case against him. The
appellant has brought on the record the proceedings of Examination-cum-
Selection Committee dated 18.07.2018. At Item No.2 of the Agenda the
Committee recorded the following decision:

"ITEM NO.02.Consideration on the matter relates to Character
Verification Reports of selected 13 candidates of MPHJS
(District Judge-Entry Level) (Direct from Bar) Exam-
2016 & 2017, received from Law Department, Bhopal
for determination of their eligibility for the said post.

1.Shri Anil Bhardwaj:-

Attestation Form submitted Shri Anil Bhardwaj and police
verification report submitted by Deputy Commissioner of Police,
Special Branch, New Delhi, goes to show that FIR 852/2014 under
Section 498A/406/34 of IPC has been registered against Shri Anil
Bhardwaj on the basis of complaint filed by Smt. Pooja wife of Shri
Anil Bhardwaj.

After due consideration resolved that a case against Shri Anil
Bhardwaj under Section 498A, 406-34 IPC is still pending before
Rohini Court, New Delhi. Therefore, he is not considered suitable
for being appointed to the post of District Judge (Entry Level)."

10. The FIR against the appellant was lodged by his wife under Section 498A
and 406 IPC in the year 2014 on the basis of which a charge-sheet was submitted
in the Court on 15.07.2017 under Section 498 A and 406 IPC. The appellant has
disclosed lodging of the FIR against him in his online application form. The name
of the appellant was included in the select list which was forwarded to the State.
The State after character verification submitted a report which report was
considered on 18.07.2018 by the Administrative Committee (Higher Judicial
Service) and Examination-cum-Selection and Appointment Committee and a
resolution was taken that due to pendency of the case under Section 498A, 406-34
IPC on the basis of complaint filed by the wife, Smt. Pooja, the appellant is not
considered suitable for being appointed to the post of District Judge.

11. Before the High Court, the decision of the Committee dated 18.07.2018 as
well as the order of the State dated 14.09.2018 for deleting the name of the
appellant was challenged in the writ petition. The main issue to be considered was
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as to whether resolution dated 18.07.2018 suffered from error which requires
judicial review by the High Court in exercise of jurisdiction under Article 226.
The submission which has been pressed by the counsel for the appellant is that
appellant's case was required to be reconsidered in view of his subsequent
acquittal on 18.09.2019.

12.  The recruitment to the Judicial Service is governed by the provisions of
Madhya Pradesh Uchchatar Nyayik Seva (Bharti Tatha Seva Sharten) Niyam,
1994. This Court issued direction to all States to fill up the vacancies in
subordinate Courts in a time schedule. The direction was issued by this Court in
Malik Mazhar Sultan (3) and another vs. Uttar Pradesh Public Service
Commission and others, 2008(17) SCC 703. The selection process for filling up
the post of District Judge has to be completed by all the High Courts as per the
time schedule fixed by this Court. After declaration of the merit list the candidates
have to be given appointments in time bound manner so that they may join the
respective posts. There is no dispute that on the date when the Committee declared
the appellant unsuitable, criminal case against him under Section 498 A and 406
IPC was pending which was registered on a complaint filed by the appellant's
wife, Smt. Pooja. The mere inclusion in the select list does not give an
indefeasiblerighttoa candidate. The employer has rightto refuse appointment
to the candidate included in the select list on any valid ground. The persons who
occupy Judicial Service of the State are persons who are expected to have
impeccable character and conduct. It is not disputed that the criminal case under
Section 498A and 406 IPC was pending at the time when the appellant applied for
the recruitment, when he appeared for the interview and when the result was
declared. The character verification report was received from the State where
pendency of the criminal case was mentioned which was the reason for the
Committee to declare the appellant unsuitable. The submission which needs to be
considered is that whether in view of the subsequent acquittal of the appellant, his
case was required to be reconsidered and he was entitled to be appointed.

13. This Court in Commissioner of Police, New Delhi and another vs. Mehar
Singh, (2013) 7 SCC 685, while considering a case of antecedents verification
for appointment into Delhi Police Service made the following observation in
paragraph 35:

""35. The police force is a disciplined force. It shoulders the great
responsibility of maintaining law and order and public order in the
society. People repose great faith and confidence in it. It must be worthy
ofthat confidence. A candidate wishing to join the police force mustbe a
person of utmost rectitude. He must have impeccable character and
integrity. A person having criminal antecedents will not fit in this
category. Even if he is acquitted or discharged in the criminal case, that
acquittal or discharge order will have to be examined to see whether he
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has been completely exonerated in the case because even a possibility of
his taking to the life of crimes poses a threat to the discipline of the police

n

14.  The observation was made by this Court in the above case that a candidate
wishing to join the police force must be a person having impeccable character and
integrity. The above observations apply with greater force to the Judicial Service.
This Court further observed that even in the case of acquittal, it has to be examined
as to whether the person was completely exonerated in the case or not. In the
present case the acquittal having taken place after the close of recruitment
process, there was no question of examining the acquittal order by the High Court
atthe time of finalizing the selection process.

15. Learned counsel for the appellant has referred to the judgment of this
Court in Joginder Singh vs. Union Territory of Chandigarh and others, (2015) 2
SCC 377, which was a case whether the appellant was acquitted by the trial court for
a case under Section 148/149/323/325/307 IPC. In the above case acquittal took
place even before the appellant was called for the interview/medical examination.
This fact was recorded in paragraph 24 of the judgment in the following words:

""24. However, in the present case, we have observed that the
appellant was involved in a family feud and the FIR came to be lodged
against him on 14-4-1998, after he had applied for the post of Constable.
Further, he had been acquitted on 4-10-1999 i.e. much before he was
called for the interview/medical examination/written test "

16.  Theabove case s clearly distinguishable and does not help the appellant.

17.  Athree-Judge Bench of this Court in Avtar Singh vs. Union of India and
others, (2016) 8 SCC 471, had occasion to examine different aspects of
verification form after selection including the question of having criminal
antecedents and pending of criminal case. This Court laid down that in the event
criminal case is pending and incumbent has not been acquitted employer may well
be justified in not appointing such an incumbent. In paragraph 32 following has
been laid down:

"32.  Nodoubt about it that once verification form requires certain
information to be furnished, declarant is duty-bound to furnish it correctly
and any suppression of material facts or submitting false information, may
by itselflead to termination of his services or cancellation of candidature in
an appropriate case. However, in a criminal case incumbent has not been
acquitted and case is pending trial, employer may well be justified in not
appointing such an incumbent or in terminating the services as
conviction ultimately may render him unsuitable for job and employer is
not supposed to wait till outcome of criminal case. In such a case non-
disclosure or submitting false information would assume significance
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and that by itself may be ground for employer to cancel candidature or
to terminate services."

18.  Even in a case where candidates have been acquitted in criminal case, it
was held that the decision of the Screening Committee being not actuated by mala
fide regarding suitability of the candidate is to be respected. This Court in Union
Territory, Chandigarh Administration and others vs. Pradeep Kumar and another,
(2018) 1 SCC 797, laid down following in paragraphs13and17:

"13. It is thus well settled that acquittal in a criminal case does not
automatically entitle him for appointment to the post. Still it is open to
the employer to consider the antecedents and examine whether he is
suitable for appointment to the post. From the observationsof
this Court in Mehar Singh 2013 (7) SCC 685 and Parvez Khan, 2015 (2)
SCC 591 cases, it is clear that a candidate to be recruited to the police
service must be of impeccable character and integrity. A person having
criminal antecedents will not fit in this category. Even if he is acquitted
or discharged, it cannot be presumed that he was honourably
acquitted/completely exonerated. The decision of the Screening
Committee must be taken as final unless it is shown to be mala fide. The
Screening Committee also must be alive to the importance of the trust
reposed in it and must examine the candidate with utmost character.

17. In a catena of judgments, the importance of integrity and high
standard of conduct in police force has been emphasised. As held in
Mehar Singh case’, the decision of the Screening Committee must be
taken as final unless it is mala fide. In the case in hand, there is nothing to
suggest that the decision of the Screening Committee is mala fide. The
decision of the Screening Committee that the respondents are not
suitable for being appointed to the post of Constable does not call for
interference. The Tribunal and the High Court, in our view, erred in
setting aside the decision of the Screening Committee and the impugned
judgment is liable to be set aside."

19.  Now, we may notice the judgment of Mohammed Imran (supra) which has
been heavily relied by the learned counsel for the appellant. In the above case the
appellant was selected for Judicial Service whose selection was cancelled on
04.06.2010 due to the character verification report of the Police. Writ petition was
dismissed by the High Court. It was contended before this court that the appellant
was acquitted of the charge under Sections 363, 366, 34 IPCon 28.10.2004 that
is much before he cleared the examination for appointment in the year 2009. The
appellant disclosed his prosecution and acquittal by the Sessions Court. This
Court noticed the aforesaid fact in paragraph 9 of the judgment in the following
words:
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"9. Itis an undisputed fact that one Shri Sudhir Gulabrao Barde, who
had been acquitted on 24.11.2009 in Case No0.3022 of 2007 under
Sections 294, 504, 34 IPC, has been appointed"

20.  This Court held that report received reveals that except for the criminal
case, in which he had already been acquitted, the appellant has a clean record and
there is no adverse material against him to deny him the fruits of his academic
labour. This Court found decision rejecting the candidature of the appellant as
untenable by making following observation in paragraph 11:

"11. In the entirety of the facts and circumstances of the case, we are
ofthe considered opinion that the consideration of the candidature of the
appellant and its rejection are afflicted by a myopic vision, blurred by the
spectacle of what has been described as moral turpitude, reflecting
inadequate appreciation and application of facts also, as justice may
demand."

21. There can be no dispute that in event it is found that decision by which the
candidature of a candidate is rejected is arbitrary or actuated by malafide such
decision can be interfered by the Constitutional Courts. We have already noticed
the judgment of this Court in Union Territory, Chandigarh Administration and
others vs. Pradeep Kumar and another (supra) that the decision of the Screening
Committee must be final unless it is mala fide.

22. There can be no dispute to the above preposition. But there can be other
valid reasons for not sustaining the decision of Screening Committee/ Selection
Committee apart from the ground of mala fide. Any arbitrary decision taken by
the Selection Committee can very well be interfered by the Constitutional Courts
in exercise of Judicial Review Jurisdiction.

23. Reverting to the facts of the present case, the decision of Examination-
cum-Section and Appointment Committee for holding the appellant unsuitable
was based on the relevant consideration, i.e., a criminal case against the appellant
under Section 498 A/406/34 IPC was pending consideration which was registered
on a complaint filed by the wife of the appellant. Such decision of the Committee
was well within the jurisdiction and power of the Committee and cannot be said to
be unsustainable. The mere fact that subsequently after more than a year when the
person whose candidature has been cancelled has been acquitted cannot be a
ground to turn the clock backward.

24.  There being no infirmity in the decision dated 18.07.2018 of the
Committee declaring the appellant unsuitable for the post and consequential
decision taken by the State to delete the name of the appellant, the High Court did
not commit any error in dismissing the writ petition. The fact that subsequently
the appellant was acquitted in the criminal case did not furnish sufficient ground
for reconsidering the appellant for appointment on the post.
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25.  One more submission advanced by learned counsel for the petitioner
needs also to be considered. The petitioner's contention is that the decision
declaring the petitioner unsuitable on the ground of pendency of criminal case
under Section 498A, 406 IPC was contrary to the guidelines issued by the
Government of Madhya Pradesh for character verification dated 05.06.2003. He
submits that as per paragraph 6(viii) of the guidelines on the acquittal on merit of
the case by the Court, the candidate will be eligible for Government service. He
submits that the above clause of the Government Order has been breached in
declaring the appellant unsuitable.

26.  The guidelines dated 05.06.2003 has been issued by Government of
Madhya Pradesh on the subject "regarding issuing of new guidelines for character
verification." Paragraph 6 which has been relied by the counsel for the appellant
is regarding column 12 of the Attestation form. It is useful to extract paragraph 6
and clause (viii) which are as follows: -

"6. The Column 12 of the attestation form filled for character
verification by selected candidates for government service, criminal
background, judicial case and the information about acquittal or
conviction in it, willfully or erroneously or ignorantly kept vacant
subject to qualification for appointment in government service taking
into consideration the policy as per rules by the state government with
immediate effect decisions have been taken.

(viii) On the acquittal on merit of the case by the Hon'ble Court, the
candidate will be eligible for government service."

27.  Clause (viii) on which the reliance is placed contemplates that the
candidate who has been acquitted on merit by the Court will be eligible for the
Government service. The aforesaid contemplation relates to at the time of
character verification. Thus, at the time of character verification, if a candidate is
found to be acquitted on merits by the Court, the candidate shall be treated to be
eligible for Government Service. The above clause (viii) as quoted above cannot
come to the rescue of the appellant who at the time of character verification or at
the time of consideration of the case of the appellant by the committee on
18.07.2018 had not been acquitted. Had the appellant in column 12 had
mentioned about the acquittal or at the time of character verification it was found
that the candidate has been acquitted on merit by the Court, Clause 6(viii) would
have been attracted but in the present case the said clause is not attracted since at
the time of character verification the appellant had not been acquitted and he was
acquitted after more than a year from rejection of his candidature.
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28. Learned counsel for the appellant lastly has contended that due to deletion
of'the name of appellant from select list a stigma is attached to him, for removal of
which this Court may issue notice in this SLP. As noted above, the appellant
having already been acquitted by the judgment dated 18.09.2019 stigma of
criminal case has already washed out and the criminal case having resulted in
acquittal no stigma is attached to the appellant's name on the above ground. The
apprehension of the learned counsel for the appellant that a stigma shall continue
with the name of the appellant is misconceived, stigma, if any, is already over by
acquittal.

29. We, thus, are of the view that the High Court did not commit any error in
dismissing the writ petition. The appellant was not entitled for any relief in the
writ petition. In the result, while dismissing this appeal we observe that stigma, if
any, of the criminal case lodged against appellant under Section 498 A/406/34 IPC
is washed out due to the acquittal of the appellant vide judgment dated
18.09.2019.

Appeal dismissed

L.LL.R. [2020] M.P. 2744 (SC)
SUPREME COURT OF INDIA
Before Mr. Justice L. Nageswara Rao, Mr. Justice Hemant Gupta &

Mr. Justice Ajay Rastogi
Cr.A. No. 715/2020 decided on 05 November 2020

HINDUSTAN UNILEVER LIMITED ...Appellant
Vs.
STATE OF M.P. ...Respondent
(Alongwith Cr.A. No. 716/2020)
A. Prevention of Food Adulteration Act (37 of 1954), Section

17(1)(a) & (b) — Conviction — Company/Person Nominated — Held — Section 17
makes the Company [u/S 17(a)] as well as Nominated Person [u/S 17(b)] to
be held guilty of the offence and/or liable to be proceeded and punished —
Clause (a) & (b) of Section 17 are not in alternative but conjoint — In absence
of Company, Nominated Person cannot be convicted or vice-versa — Trial
Court convicted Nominated Person and not Company, rendering entire
conviction unsustainable — Order of remand by High Court not fair as
Nominated Person facing trial for more than 30 years — Complaint dismissed
—Appeals allowed. (Paras 21 to 23)

@. ETel YT (FaRvT 3ferf1a+ (1954 &7 37), €I’ 17(1)(@) T (b)
— qIyRife — st/ Trafafds afea — aftfaatRa — arT 17, S¥ [oRT
17(a) favia) & @t e ArEfafds @afdd [arRT 17(b) Ffavfd] B uRTer BT
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I} q2AT / 31eraT HRIATE) B Ud <fdsd o3 & fau aRf a9l @ —aIRT 17 @
@vs (a) 9 (b), fawey & af 2 aftg dgaw & — & & aguRerfa 4,
rafsifdse aafea o <ivRig T2 fear s waar ar fawiis — faarer =marea
a4 amfafds afea &1 vfig fear i 7 & s 31, e wgof <rafafg
9 fed G AT B W) @ — S AT gRT Yfa9yor &7 e Sfud Al
i fe amfafdse aafea 30 auf @ 3ifsre gaa A faaror o1 G- SR 3BT @ —
yRare @riRs — ardiel H9R |

B. Prevention of Food Adulteration Act (37 of 1954) Section
2(ia)(m) r/w 7(i) & 16(1)(a)(i) and Food Safety and Standard Act (34 of 2006),
Section 3(1)(zx), 3(1)(i) & 97 and General Clauses Act (10 0f 1897), Section 6 —
Prosecution & Punishment under Repealed Act — Effect — Held — Act of 1954
provides for punishment of sentence alongwith fine whereas Act of 2006
provides for punishment of fine only — Section 97 of 2006 Act protects
prosecution and punishment given under the repealed Act of 1954 — No
benefit can be taken under Act of 2006 in view of Section 97 of the Act of 2006
and Section 6 of General Clauses Act. (Paras 11 & 13to 18)

. Grel AT fAarvr SifEfaw (1954 &1 37), €T 2 (ia)@n)
weylod 7(1) T 16 (1)(a){) T @rer Y& 3% A1-1% EIIT (2006 BT 34), €TRT
3(1) (x), 3(1)() T 97 TT ATERYT GUS 3JfEfI7 (1897 BT 10), &IIRT 6 — [ARRIT
3iferfaras & siada sifirisrT a gvs — gHrg — afifasilRa — 1954 &1 arferform,
TSR © AT AT 3refqve Susfera xar 2 wdafed 2006 &1 Srferfas dad
Jrefqus &1 gvs IUSSd Har 8 — AW 2006 & &IRT 97, 1954 & FRRYA
Ifeifram @ siaifa fad T Ao Ud qvs &1 ARV dRdl 8 — 2006 &
JAFRIFRA &Y aRT 97 e AERYT G W 3 oRT 6 $1 giewa = gL,
2006 @ IIffRH & A BIg e A1 forar T v |

C. Food Safety and Standard Act (34 of 2006), Section 97(1)(iii) &
97(1)(iv) — Repeal & Saving Clause — Held — Section 97(1)(iii) & (iv) provides
that repeal of Act shall not affect any investigation or remedy in respect of
any penalty, forfeiture or punishment under the repealing Act — Punishment
may be imposed as if Act 0f2006 had not been passed. (Para15)

TT. Gre] YT I qH ST (2006 BT 34), &RT 97(1)({ii) T
97(1)@iv) — fAvaT siiv argfea @e — AaffaiRa — =T 97 (1) (i) 9 (iv)
Sudferg axdl @ o aftifeam & firas &1 game, frfya siftfaa @ siasfa
fo<fY erRa, wwuExer a1 <vs @ ey H fHd) =AYUT 3rerar SUAR &I yHIfAd
T2 PRIT — qvs ARG fHar o1 Gobar @ a1 2006 &1 3ferfraw qilRa @
T2l far rar o |

D. Criminal Procedure Code, 1973 (2 of 1974), Section 401(2) —
Notice/ Opportunity of Hearing — Held — Order of remand by High Court to
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the trial Court against Company cannot be sustained as the order was passed
without giving an opportunity of hearing as contemplated u/S 401(2) of the
Code, moreso when Company was not convicted by Trial Court. (Para12 & 19)

g v gfpar wfedr, 1973 (1974 &1 2), €T 401 (2) —
Tifed /gaarg &1 sqav — AfEiRa — Swa [Tad R o9 & favg
faaRoT <IrITer 1 Ufd oo &1 Qe HH 8] W1 Sl GahdT Hlfd gaarg
$T JGER, ST b Giar &1 gRT 401 (2) & 3(Ad A =, f&A 9= sydwr
qiRd fear war o1 3R 3fSre, w9 faaRer =™ gRT a0 & <raRig T8
fopar o |

Cases Referred :

(1992) 2 SCC 552, (2018) 17 SCC 448, (1983) 1 SCC 177, Criminal
Appeal No. 1831/2010 decided on 01.10.2019 (S.C.), AIR 1955 SC 84, (1975) 4
SCC101,(2012)5SCC661.

JUDGMENT

The  Judgment of the Court was  delivered by:
HEMANT GUPTA, J.:- The challenge in the present appeals is to an order passed
by the High Court of Madhya Pradesh, Jabalpur on 9.1.2020 whereby the revision
filed by Shri Nirmal Sen, appellant/Nominated Officer (Incharge) of the
Hindustan Unilever Limited', was allowed, however the matter was remitted back
to the trial court to revisit the evidence adduced by both the parties, so far it relates
to the appellants, Nirmal Sen and the Company. The operative part of the order
reads thus:

"8. If the company-Hindustan Lever Limited is acquitted of the
charges, the said benefit will also directly go to the applicant. In
view whereof, this Court finds a glaring and patent defect in the
judgment of the trial Court as well as in the judgment of the
appellate Court, thus, this Court, in these premises, finds it fit to
interfere in the judgment of the trial Court in exercise of the
revisional jurisdiction under Section 401(1) of Cr.P.C., hence,
this Court is inclined to set aside the conviction and sentence
passed against the applicant being a nominated person of the
company and remitted back the matter to the trial Court for
passing fresh judgment considering the company-Hindustan
Lever Limited that had already been arrayed as an accused
along with the applicant.

9. In view of aforesaid discussions, this revision is allowed. The
impugned conviction and sentence passed against the applicant

'Hereinafter referred to as "Company".
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2.

is hereby set aside and the matter is remitted back to the trial
Court to revisit the evidence adduced by both the parties and
also revisit its judgment dated 16/06/2015, so far as it relates
with the applicant and company-Hindustan Lever Limited
thereafter again pass a separate judgment after providing
opportunity of hearing to the applicant as well as the company-
Hindustan Lever Limited without getting prejudice with the
discussions made by the appellate Court and this Court."
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Brief facts leading to the present appeals are that a complaint was filed by

Shri H.D. Dubey, Inspector, Food and Health, on the basis of a sample taken on
7.2.1989 in respect of Dalda Vanaspati Khajoor Brand Ghee manufactured by the
Company, in terms of the provisions of The Prevention of Food Adulteration Act,
1954°. The sample of Vanaspati Ghee was taken from the godown of Lipton India
Limited which was found to be adulterated as the melting point was found to be
41.8 degree centigrade which is higher than the normal range i.e. as against 31-41
degree centigrade. Initially, the complaint was filed against the Directors of the
Company as well as that of Lipton India Limited. However, the said proceedings
came to be decided by this Court in a judgment reported as R. Banerjee & Ors. v.
H.D. Dubey & Ors.’ wherein it was held as under:

3.

"12. In the result, the appeals are allowed. The order of the
learned Magistrate as well as the impugned order of the High
Courtare set aside. The matters are remanded to the learned trial
Magistrate with a direction to inquire into the question whether
the nomination forms nominating H. Dayani and Dr Nirmal Sen
were received and acknowledged by the Local (Health)
Authority competent to receive and acknowledge the same.
This question will be considered as a preliminary question and
the learned magistrate will record a finding thereon. If he comes
to the conclusion that the nomination forms had been
acknowledged by the competent Local (Health) Authority he
shall drop the proceedings against the Directors of the company,
other than the company and the nominated persons. If on the
other hand he comes to the conclusion that the prescribed forms
had been acknowledged by a person other than the competent
Local (Health) Authority he will proceed against all the persons
who are shown as the accused in the complaint i.e. all the
Directors including the nominated person and the company. The
appeals are allowed accordingly."

In terms of the directions of this Court, it appears that the learned trial

court passed an order on 6.7.1993 absolving the Directors of the Company and the

*For short, the '1954 Act'
{(1992) 2 SCC 552
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prosecution was ordered to continue against the appellant Nirmal Sen. The said
order is not on record but it appears that no proceedings were continued against
the Company inasmuch as it has four accused, namely, Lipton India Limited,
Mohd. Saleem, Harish Dayani and Nirmal Sen were arrayed as accused.

4. The Act was then repealed and the Food Safety and Standards Act, 2006
came into force on 23.8.2006.

5. The learned trial court vide judgment dated 16.6.2015 convicted the
appellant/Nominated Officer under various provisions of the 1954 Act. The
learned trial court held as under:

"58. That on the basis of the above complete evidence analysis,
it is certified that on the day of the incident, the accused Dr.
Nirmal Sen was a nominee of Hindustan Limited Company and
the goods of the said company were given to the palm plantation
oil vanaspati from Godown Rathore Clearing and Forwarding
Agency, Panagar, Jabalpur, Mohd. Salim. Sale of Vanaspati by
Hindustan Liver Limited to the complainant food inspector
H.D. Dubey went to purchase there. At the time when the said
product was sold, the adulteration was came in light, and
according to rule 32(f) of the Act, the details were not even duly
marked, which comes under the category of false impression in
print of the packet or pouch.

XX XX XX

60. Therefore, the accused Dr. Nirmal Sen was found to be
guilty under Section 2(1G)(K) r/w Section 32(F)/7(i)/16(A)(i)
and Section 2(ia)(m) r/w 7(1)/16(1)/(a) (i) of Food Adulteration
Act, 1954 and Food Adulteration and Prevention Act under
Section 14 r/w Rule 2(A) r/w Section 7(v)/16(1C)."

6. A complete reading of the order passed by the trial court does not lead to an
inference that the Company was represented at any stage during the course of trial.
Itis to be noted that in the aforementioned judgment, there was no order passed by
the learned trial court to convict the appellant-Company of any offence. The
appellant Nirmal Sen contested the proceedings and was convicted by the trial
court.

7. In an appeal against the said judgment, the learned Additional Sessions

Judge held that the prosecution was found to be maintainable against Rathore
Clearing and Forwarding Agency and the Company but the same was not
mentioned in the impugned judgment and order. The Court held as under:

* For short, the 2006 Act'
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8.

..... As per order dated 6.7.1993, the Hindustan Lever Limited
also has been held accused, but erroneously, it could not have been
mentioned in the impugned judgment and order. As per law, any
company is a legal personality and it cannot be undergo imprisonment
sentence. The appellant Nirmal Sen being the nominee for the offence of
the aforesaid company, has been punished. In such situation, the
appellant does not seem to be entitled for get any benefit only on the
mere technical grounds."
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The learned counsel for the appellant placed reliance on the judgment of

this Court reported as Nemi Chand v. State of Rajasthan’ before the learned
Additional Sessions Judge, in support of the argument that pursuant to the repeal
of the Act, only punishment of fine has been contemplated under the 2006 Act.
Thus, since the provisions of the 2006 Act are beneficial to the accused, the
accused is entitled to such benefits provided by the 2006 Act. It was found that the
decision in Nemi Chand has been passed in exercise of the jurisdiction conferred
on the constitutional courts, but the First Appellate Court does not have any such
specific constitutional power. The Court rejected the applicability of the 2006 Act
as the punishments imposed under the repealed Act have been saved by Section 97
ofthe 2006 Act. The Court held as under:

"39.  There is no doubt in it that as a result of amendment
made by the post facto laws, if the sentence given for any
offence is lessened or rejected then the accused is entitled to get
benefit of it under Article 20 of the Constitution of India. But is
also mentionable that the accused has been prosecuted and
sentenced under the "Act" of 1954 in the matter under
consideration and in place of'it, the Food Safety and Standard Act,
2006 has been implemented since 24.08.2006. By section 97 (1)
of this new Act, the Act of 1954 has been repealed but it also has
been provided that action could be kept continued under the
repealed Act and any such penalty, confiscation or punishment
could be charged like it that as if this Act be not passed.

40. Thus, with regard to the offence occurred before the date of
implementation of the new Act, the provisions of the "Act" of
1954 have applicability and it cannot be held the punishment
has been lessened by amending in the offence under Section 16
of the old Act by the new Act. It seems from the records that the
case has remained pending for several years before the Ld. Trial
Court but several Stays submitted by the accused persons are
also responsible for this delay and on this ground, they are not
entitled for any sympathy. Keeping in view to the gravity of the
offence, the sentence awarded to the appellant Nirmal Sen by

’(2018) 17 SCC 448
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the Ld. Subordinate Court in the case seems in accordance with
law and of appropriate and no need to interfere in it does not
seem."

9. With the aforesaid discussion, the learned Additional Sessions Judge
affirmed the conviction of the appellant/Nominated Officer but the conviction of
the accused Harish Dayani and Mohd. Saleem was set aside and they were
acquitted.

10.  The High Court in its order noticed that if the Company is acquitted of the
charges, the said benefit will also directly go to the appellant/Nominated Officer.
A glaring and patent defect in the judgment of the trial court as well as in the
judgment of the appellate court was observed by the High Court. Thus, the
conviction and sentence passed against the appellant, being a nominated person of
the Company, was set aside and the matter was remitted back to the trial Court for
passing fresh judgment.

11. Before this Court, two-fold arguments were raised by the learned
counsels for the appellants. Dr. Abhishek Manu Singhvi, learned senior counsel
appearing on behalf of the appellant/Nominated Officer argued that the appellant
was charged for the violation of Section 2(ia)(m) read with Section 7(i) of the Act.
Such violation attracted a sentence of not less than six months and up to 3 years
and a fine of Rs.1,000/- under Section 16(1)(a)(1), whereas under the 2006 Act, the
punishment of such adulteration which is related to only higher melting point is
fine of Rs.5 lakhs and Rs.1 lakh under Sections 3(1)(zx) and 3(1)(i) respectively.
The reliance is placed upon judgments of this Court in 7" Barai v. Henry Ah Hoe &
Anr’, Nemi Chand and Trilok Chandv. State of Himachal Pradesh’.

12. Mr. Siddharth Luthra, learned senior counsel for the appellant-Company
raised an argument that the Company was not convicted by the trial court.
Therefore, the High Court in revision could not have passed an order of retrial,
more so when the Company was not given any notice of being heard. Since there
was no order of conviction by the trial court, as also no opportunity of hearing was
given, such order is in contravention of sub-section (2) of Section 401 of the Code
of Criminal Procedure, 1973°. Section 401 (2) of the Code reads thus:

"401(2). No order under this section shall be made to the
prejudice of the accused or other person unless he has had an
opportunity of being heard either personally or by pleader in his
own defence."

° (1983) 1 SCC 177
7 Criminal Appeal No. 1831 of 2010 decided on 1.10.2019
¥ For short, the 'Codc'
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13. We do not find any merit in the arguments raised by Dr. Singhvi with
respect to the punishment provided under the 2006 Act. The judgment of this
Court in 7. Barai is consequent to amendment in the Act when Section 16A was
inserted by the Parliament. Similarly, the judgment in Nemi Chand was a
judgment arising out of the amendment in the Act only. The benefit of
amendments in the Act, has been rightly granted to the accused in an appeal
arising out of the proceedings under the Act. But in the present case, the Act has
been repealed by Section 97 of the 2006 Act, however, the punishments imposed
under the Act have been protected. Section 97 of the 2006 Act, which came into
force on 5.8.2011, is as follows:

"97. Repeal and savings.—(1) With effect from such date* as
the Central Government may appoint in this behalf, the
enactment and orders specified in the Second Schedule shall
stand repealed:

Provided that such repeal shall not affect:—

(i) the previous operations of the enactment and orders under
repeal or anything duly done or suffered thereunder, or

(ii) any right, privilege, obligation or liability acquired,
accrued or incurred under any of the enactment or orders under
repeal; or

(iii) any penalty, forfeiture or punishment incurred in respect of
any offences committed against the enactment and orders under
repeal, or

(iv) any investigation or remedy in respect of any such penalty,
Sforfeiture or punishment,

and any such investigation, legal proceedings or remedy may be
instituted, continued or enforced and any such penalty,
Jforfeiture or punishment may be imposed, as if this Act had not
been passed:

(2) Ifthere is any other law for the time being in force in any State,
corresponding to this Act, the same shall upon the commencement
of this Act, stand repealed and in such case, the provisions of
Section 6 of the General Clauses Act, 1897 (10 of 1897) shall
apply asif'such provisions of the State law had been repealed.

(3) Notwithstanding the repeal of the aforesaid enactment and
orders, the licences issued under any such enactment or order,
which are in force on the date of commencement of this Act, shall
continue to be in force till the date of their expiry for all purposes,
as if they had been issued under the provisions of this Act or
the rules or regulations made thereunder.
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(4) Notwithstanding anything contained in any other law for the
time being in force, no court shall take cognizance of an offence
under the repealed Act or orders after the expiry of a period of
three years from the date of the commencement of this Act."
(Emphasis Supplied)

14. Section 6 of the General Clauses Act, 1897 provides the effect of repeal
as under:

"Where this Act or any Central Act or Regulation made after the
commencement of this act repeals any enactment hitherto made
or hereafter to be made, then, unless a different intention
appears, the repeal shall not-

(e) affect any investigation, legal proceeding or remedy
in respect of any such right, privilege, obligation, liability, penalty,
forfeiture or punishment ...

and any such investigation, legal proceeding or remedy may be
instituted, continued or enforced, and any such penalty,
forfeiture or punishment may be imposed as if the Repealing
Actor Regulation had not been passed."

15. In terms of Section 6 of the General Clauses Act, 1897, unless different
intention appears, the repeal of a statute does not affect any investigation, legal
proceeding or remedy in respect of any such right, privilege, obligation, liability,
penalty, forfeiture or punishment and any such investigation, legal proceeding or
remedy may be instituted, continued or enforced, and any such penalty, forfeiture
or punishment may be imposed as if the Repealing Act or Regulation had not been
passed. But in the 2006 Act, the repeal and saving clause contained in Section 97
(1)(i11) and (iv) specifically provides that repeal of the Act shall not affect any
investigation or remedy in respect of any such penalty, forfeiture or punishment
and the punishment may be imposed, "as if the 2006 Act had not been passed".
The question as to whether penalty or prosecution can continue or be initiated
under the repealed provisions has been examined by this Court in State of Punjab
v. Mohar Singhg, wherein this Court examined Section 6 of the General Clauses
Act which is on lines of Section 38(2) of the Interpretation Act of England. It was
held asunder:

"6. Under the law of England, as it stood prior to the
Interpretation Act of 1889, the effect of repealing a statute was
said to be to obliterate it as completely from the records of
Parliament as if it had never been passed, except for the purpose
of those actions, which were commenced, prosecuted and
concluded while it was an existing law [ Vide Craies on Statute

’ AIR 1955 SC 84
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Law, 5th edn, p. 323] . A repeal therefore without any saving
clause would destroy any proceeding whether not yet begun or
whether pending at the time of the enactment of the Repealing
Act and not already prosecuted to a final judgment so as to
create a vested right [ Vide Crawford on Statutory Construction,
p. 599-600w] . To obviate such results a practice came into
existence in England to insert a saving clause in the repealing
statute with a view to preserve rights and liabilities already
accrued or incurred under the repealed enactment. Later on, to
dispense with the necessity of having to insert a saving clause on
each occasion, Section 38(2) was inserted in the Interpretation
Act of 1889 which provides that a repeal, unless the contrary
intention appears, does not affect the previous operation of the
repealed enactment or anything duly done or suffered under it
and any investigation, legal proceeding or remedy may be
instituted, continued or enforced in respect of any right, liability
and penalty under the repealed Act as if the Repealing Act had
not been passed. Section 6 of the General Clauses Act, as is well
known, is on the same lines as Section 38(2) of the Interpretation
ActofEngland.

9. The oftfence committed by the respondent consisted in filing a
false claim. The claim was filed in accordance with the
provision of Section 4 of the Ordinance and under Section 7 of
the Ordinance, any false information in regard to a claim was a
punishable offence. The High Court is certainly right in holding
that Section 11 of the Act does not make the claim filed under
the Ordinance a claim under the Act so as to attract the operation
of Section 7. Section 11 ofthe Act is in the following terms:

"The East Punjab Refugees (Registration of Land
Claims) Ordinance 7 of 1948 is hereby repealed and
any rules made, notifications issued, anything done,
any action taken in exercise of the powers conferred by
or under the said Ordinance shall be deemed to have
been made, issued, done or taken in exercise of the
powers conferred by, or under this Act as if this Act had
come into force on 3rd day of March, 1948".

................ The truth or falsity of the claim has to be investigated
in the usual way and if it is found that the information given by
the claimant is false, he can certainly be punished in the manner
laid down in Sections 7 and 8 of the Act. [f we are to hold that the
penal provisions contained in the Act cannot be attracted in case
of a claim filed under the Ordinance, the results will be
anomalous and even if on the strength of a false claim a refugee
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has succeeded in getting an allotment in his favour, such
allotment could not be cancelled under Section 8 of the Act. We
think that the provisions of Sections 47 and 8 make it apparent
that it was not the intention of the Legislature that the rights and
liabilities in respect of claims filed under the Ordinance shall be
extinguished on the passing of the Act, and this is sufficient for
holding that the present case would attract the operation of
Section 6 of the General Clauses Act. It may be pointed out that
Section 11 of the Act is somewhat clumsily worded and it does
not make use of expressions which are generally used in saving
clauses appended to repealing statutes; but as has been said
above the point for our consideration is whether the Act evinces
an intention which is inconsistent with the continuance of rights
and liabilities accrued or incurred under the Ordinance and in
our opinion this question has to be answered in the negative."

16. In another judgment reported as Tiwari Kanhaiyalal & Ors. v. Commissioner of
Income Tax, Delhi”, the assessments were completed under the Income Tax Act, 1922

after the Income Tax Act, 1961 came into force. There was search on the premises of the
assessee. The revised returns were filed after the Income Tax Act, 1961 came into force.

The penalty proceedings were initiated and it was levied under the 1961 Act. Later, the
complaints were filed alleging commission of the offences under Section 277 of 1961

Act. Another set of complaints were filed under the Income Tax Act, 1922. This Court
held that the complaints under the 1922 Act remains unaffected. It was held as under:

"7. It is advisable to discuss and dispose of a new point which
arose during the hearing of these appeals. Sub-section (1) of
Section 297 of the 1961 Act repealed the 1922 Act including
Section 52. In sub-section (2) no saving seems to have been
provided for the launching of the prosecution under the repealed
Section 52 of the 1922 Act. It does not seem correct to take
recourse to clause (h) of Section 297(2) to make the offences
come under Section 277 of the 1961 Act as was endeavoured to
be done by the respondent in the first 12 complaint petitions.
But then from no clause under sub-section (2) a different
intention appears in this regard from what has been said in
Section 6 of the General Clauses Act. On the facts alleged the
criminal liability incurred under Section 52 of the 1922 Act
remains unaffected under clause (c) of Section 6 of the General
ClausesAct...."

17. Thus, in view of Section 97 of the 2006 Act, as also under Section 6 of the General
Clauses Act, 1897, the proceedings would continue under the Act. No benefit can be
taken under the 2006 Act as the prosecution and punishment under the Act is protected.

“ (1975) 4 SCC 101
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18. The judgment of this Court in 7rilok Chand is the only judgment which
has given benefit of the 2006 Act and the sentence was imposed by imposing a fine
0of Rs.5,000/-. The attention of the Court was not drawn to Section 97 of the 2006
Act, which protects the punishments given under the repealed Act. Therefore, the
order in Trilok Chandis on its own facts.

19. However, we find merit in the argument of Mr. Luthra that the order of
remand by the High Court to the trial court against the Company cannot be
sustained for the reason that such an order was passed without giving an
opportunity of hearing, as contemplated under Section 401(2) of the Code. The
question thus now narrows down as to whether the course adopted by the High
Court to remand the matter to the trial court after more than 30 years to cure the
defect which goes to the root of the trial, though permissible in law, is justified.

20. Acthree-Judge Bench of this Court in Aneeta Hada v. Godfather Travels &
Tours Private Limited'' considered the question of conviction of the Directors in
the absence of the Company in proceedings under Section 138 of the Negotiable
Instruments Act, 188" as also in the proceedings under Information Technology
Act, 2000. This Court held that Section 141 of the NI Act dealing with offences by
companies contemplates that every person who at the time the offence was
committed, was in charge of, and was responsible to the company for the conduct
of the business of the company, as well as the company, shall be deemed to be
guilty of the offence and shall be liable to be proceeded against and punished
accordingly. This Court, considering the said provision, held as under:

"38. From the aforesaid pronouncements, the principle that can
be culled out is that it is the bounden duty of the court to
ascertain for what purpose the legal fiction has been created. It
is also the duty of the court to imagine the fiction with all real
consequences and instances unless prohibited from doing so.
That apart, the use of the term "deemed" has to be read in its
context and further, the fullest logical purpose and import are to
be understood. It is because in modern legislation, the term
"deemed" has been used for manifold purposes. The object of
the legislature has to be kept in mind.

XX XX XX

56. We have referred to the aforesaid passages only to highlight
that there has to be strict observance of the provisions regard
being had to the legislative intendment because it deals with
penal provisions and a penalty is not to be imposed affecting the
rights of persons, whether juristic entities or individuals, unless

"(2012) 5 SCC 661
"“For short, the 'NT Act'
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they are arrayed as accused. It is to be kept in mind that the
power of punishment is vested in the legislature and that is
absolute in Section 141 of the Act which clearly speaks of
commission of offence by the company. The learned counsel for
the respondents have vehemently urged that the use of the term
"as well as" in the section is of immense significance and, in its
tentacle, it brings in the company as well as the Director and/or
other officers who are responsible for the acts of the company
and, therefore, a prosecution against the Directors or other
officers is tenable even if the company is not arraigned as an
accused. The words "as well as" have to be understood in the
context.

XX XX XX

58. Applying the doctrine of strict construction, we are of
the considered opinion that commission of offence by the
company is an express condition precedent to attract the vicarious
liability of others. Thus, the words "as well as the company"
appearing in the section make it absolutely unmistakably clear
that when the company can be prosecuted, then only the persons
mentioned in the other categories could be vicariously liable for
the offence subject to the averments in the petition and proof
thereof. One cannot be oblivious of the fact that the company is a
juristic person and it has its own respectability. If a finding is
recorded against it, it would create a concavity in its reputation.
There can be situations when the corporate reputation is affected
when a Director is indicted.

59. In view of our aforesaid analysis, we arrive at the
irresistible conclusion that for maintaining the prosecution
under Section 141 of the Act, arraigning of a company as an
accused is imperative..........oceerveennenne. "

21. Section 17 of the Act reads as under:

"17. Offences by companies—(1) Where an offence under
this Act has been committed by a company—

(@) (i) the person, if any, who has been nominated under sub-
section (2) to be in charge of, and responsible to, the company
for the conduct of the business of the company (hereinafter in
this section referred to as the person responsible), or

(if) where no person has been so nominated, every person who at
the time the offence was committed was in charge of, and was
responsible to, the company for the conduct of the business of
the company; and
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(b) the company,

shall be deemed to be guilty of the offence and shall be liable to
be proceeded against and punished accordingly:

Provided that nothing contained in this sub-section shall render
any such person liable to any punishment provided in this Act if
he proves that the offence was committed without his
knowledge and that he exercised all due diligence to prevent the
commission of such offence.

(2) Hkskock ok ko

22. Clause (a) of Sub-Section (1) of Section 17 of the Act makes the person
nominated to be in charge of and responsible to the company for the conduct of
business and the company shall be guilty of the offences under clause (b) of Sub-
Section (1) of Section 17 of the Act. Therefore, there is no material distinction
between Section 141 of the NI Act and Section 17 of the Act which makes the
Company as well as the Nominated Person to be held guilty of the offences and/or
liable to be proceeded and punished accordingly. Clauses (a) and (b) are not in the
alternative but conjoint. Therefore, in the absence of the Company, the
Nominated Person cannot be convicted or vice versa. Since the Company was not
convicted by the trial court, we find that the finding of the High Court to revisit the
judgment will be unfair to the appellant/Nominated Person who has been facing
trial for more than last 30 years. Therefore, the order of remand to the trial court to
fill up the lacuna is not a fair option exercised by the High Court as the failure of
the trial court to convict the Company renders the entire conviction of the
Nominated Person as unsustainable.

23.  Inview of the above, the appeals are allowed and the order passed by the
High Courtis set aside. Resultantly the complaint is dismissed.

Appeal allowed

I.L.R. [2020] M.P. 2757 (DB)
WRIT APPEAL
Before Mr. Justice S. A. Dharmadhikari & Mr. Justice Vishal Mishra
W.A. No. 881/2020 (Gwalior) decided on 14 October 2020

SUNILKUMAR JEEVTANI ...Appellant
Vs.
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A. Arms Act (54 0f 1959), Section 13 & 14— Grant of Arms License —
Grounds — Application for grant of license rejected by State — Held —
Application of petitioner duly recommended by S.P., Collector and
Commissioner—Provisions of Section 13 & 14 of the Act of 1959 not considered by
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State Government as well as by Single Judge — Impugned order appears to be a
non speaking order and thus set aside — Order of State Government is quashed —
Matter remanded back to State Government for fresh consideration — Appeal
allowed. (Paras 11 to 14)

®.  STYE SETIT (1959 BT 54), &IRT 13 T 14 — 1YeT ST BT
Y<IT — STEIIR — X199 §IRT &% 8q 31d e A% 37 97 — IAffreiRa —
ITA BT 3ATde T, Heldex Ud YT gIRT IS ©U I JJRIT — 1959 &
IR &Y IRT 13 T 14 B IUGEl DI TN WARPR & AT el ATATERLT
R faaR 4 <18) foram A — anefid s v sRT fadi aaer ydia gidar @
3R 3afIY IURT — ST GRBR BT AT AT — I TRBR B 74 RR
W faR & =g arran g f¥a — srdier w9 |

B. Interpretation — “Executive Instructions” — Held — Although
executive instructions issued from time to time, looking to changing scenario
of society, can be taken into consideration by authorities but alongwith
statutory provisions provided under the Act and Rules. (Para13)

9. [dgT — “esrdufas sgeer — afifaiRa — defl, sged
AEIfST® URTT &l t@d gU 99— WX ORI {5l R sriurferad el
B ITRISITOT gRT faaR o foran o adar @ f=g siSif-rami va fframn A f
R ST SuEl 3 A1 |

Cases referred :

W.A. No. 1249/2018 decided on 10.1.2019 (D.B.), 2013 (3) MPLJ 219,
W.P. No. 7879/2016 decided on 4.7.2018, W.P. No. 20488/2018 decided on
14.07.2020(2010) 9 SCC 496

Arvind Dudawat, for the appellant.
Sankalp Sharma, for the respondents/State.

ORDER
(Heard through Video Conferencing)

The  Order of the Court was passed by :
VISHAL MISHRA, J: - With the consent of learned counsel for the parties, the
matter is heard finally.

1. This intra-court appeal under Section 2 (1) of Madhya Pradesh Uchcha
Nyayalya (Khand Nyayapeeth Ko Appeal) Adhiniyam, 2005 is directed against
the order dated 25.8.2020 passed in Writ Petition N0.2396/2017, whereby the writ
petition preferred by the petitioner challenging the order passed by the State
Governmentrejecting the application for grant of arms licence has been dismissed.
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2. It is argued that the petitioner is a businessman carried out his business in
Dabra and looking to the law and order situation in Dabra he has applied for grant
of N.P. Bore Revolver/Pistol arms licence. It is submitted that the case of the
petitioner was duly taken up for consideration by the Superintendent of Police and
after due verification into the matter he has recommended for grant of licence vide
its letter dated 18.5.2015. The District Magistrate has given his recommendation
vide letter dated 15.1.2016. The matter was placed before the Commissioner,
Gwalior Division, Gwalior, who has also given his recommendation on 16.3.2016
and has forwarded the matter to the State Government. The State Government
without giving any show cause notice to the petitioner and without giving any
opportunity of hearing to the petitioner has rejected the application vide order
dated 9.9.2016, without considering the relevant provisions of Arms Act, 1959
which was put to challenge by filing the writ petition before this Court.

3. It is argued that there is no criminal case registered against the petitioner.
It was argued before the learned Writ Court that the provisions of sections 13 and
14 of the Arms Act, 1959 are relevant for considering the application for grant of
arms licence and for refusal of arms licence. It is argued that the order passed by
the State Government which was put to challenge in the writ petition does not
show that the State Government while considering the application for grant of
arms licence has considered the provisions of section 13 and 14 of the Arms Act,
1959. Itis argued that the reason shown for rejection of the application is that the
petitioner could not point out any incident or has not mentioned in the application
that his life is in danger or he is having threat to his life or liberty from anyone. In
absence of any such specific incident being shown by the applicant and
considering the new policy of the arms licence the application of the petitioner
was rejected. It is argued that the question regarding consideration of application
for grant of arms licence has been dealt by the Division Bench of this Court in the
case of Chhotelal Pachori Vs. State of M.P. and others, (W.A.No0.1249/2018,
decided on 10.1.2019), wherein after exhaustive consideration with respect to
Section 13 and 14 of the Arms Act, the Division Bench of this Court has quashed
the order issued by the State Government for grant of refusal of arms licence. It is
submitted that the case of the petitioner is exactly identical to that which has been
considered by the Division Bench of this Court. It is further pointed out that the
aforesaid aspect was put-forth before the learned Single Judge, but no
consideration is being made and only on the pretext that neither the petitioner nor
the State has pointed out the application filed by the petitioner for grant of arms
licence and in view of the new policy of the State Government which gives
discretion to the State to refuse for grant of licence in case there is no danger to life
is shown, no illegality is found in the order passed by the State Government and
has dismissed the writ petition.
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4. It is argued that the question regarding consideration of application for
grant of arms licence has been dealt with in large number of cases by this Court. In
Writ Appeal No. 1249/2018 (Chhotelal Pachori Vs. State of M.P. and others) this
Court has remanded the matter for fresh consideration to the State Government in
terms of sections 13 and 14 of the Arms Act. The aforesaid case is identical to the
present facts of the case. It is submitted that although holding of arms licence is
not a fundamental right, but life to livelihood and carrying out the business in free
and fair manner without there being any threat to life is a fundamental right
provided under the Constitution of India. It is submitted that the application of the
petitioner was duly considered and report was submitted by the Police Authorities
as required under the Arms Act and thereafter the Superintendent of Police has
recommended the petitioner's application and thereafter by the Collector and
Commissioner and the State Government was not having any other option except
to consider the application for grant of arms licence in terms of sections 13 and 14
of the Arms Act. A detailed procedure is being prescribed under the Arms Act for
consideration of application of arms licence, despite of the same being followed
by the authorities and has recommended the case of petitioner for grant of Arms
licence, the State Government has rejected the application without considering
the provisions. The learned Single Judge has not considered the aforesaid aspect
while passing the impugned order. It is argued that in catena of judgments the
aforesaid analogy is being followed and orders have been passed by this Court
which were placed for consideration before the learned Single Judge, but of no
consequence. It is argued that learned Single Judge has considered the judgment
passed by the Full Bench in the case of Smt. Pratibha Chauhan Vs. State of M.P.
and others, 2013 (3) MPLJ 219, and has held that it is within the domain of the
State Government to issue executive instructions with respect to grant or refusal
of arms licence and considering the aforesaid has held that the order passed by the
State Government rejecting the application of the petitioner was well within the
jurisdiction of the State Government and the petition was dismissed.

5. It is argued that the Rules are being framed for grant of arms licence and
the executive instructions cannot override the statutory provisions provided under
the Act and the Rules. In these circumstances, the executive instructions issued
cannot override the Rules and Regulations and the application should have been
decided in terms of Section 13 and 14 of the Arms Act, 1959. He has prayed for
setting aside of the impugned order and for further direction to the State
Government to reconsider the application for grant of arms licence in terms of
Section 13 and 14 of the Arms Act, 1959 and also the judgment passed by the
Division Bench of this Court in the case of Chhotelal Pachori (supra).

6. Per contra counsel for the State has opposed the contentions raised by the
appellant and has argued that the well reasoned and justified order has been passed
by the learned Single judge. The petitioner has not even filed the application before
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the learned Writ Court to show that on what ground he has applied for arms licence. It
is argued that it is the discretion of the State Government to consider the applications
for grant of arms licence and the question regarding issuance of executive
instructions for grant of arms licences was considered by this Court in the case of
Smt. Pratibha Chauhan (supra) in Full Bench and it was held that in certain cases
it is the discretion of the authorities to pass executive instructions looking to the
facts and circumstances and looking to the circumstances prevailing in the society
at large. A new executive instructions have been issued by the State Government
in the year 2016 and new policy for grant of arms licence has been formulated and
in terms of the new policy the petitioner was not found entitled for grant of arms
licence, accordingly, his application was rejected. It is argued that heavy burden
lies upon the petitioner/person who is applying for the arms licence to
demonstrate that he is having any danger of his life from any person or he is
required to point out any such incident which could have endangered his life and
in such circumstances only the application for grant of arms licence can be
considered. In the present case, the petitioner has totally failed to demonstrate that
under what circumstances he has filed the application. The learned Single Judge
has correctly observed that bald allegation has been levelled by the petitioner to
point out the fact that he is having threat of his life and liberty. No incident could
have been pointed out by the petitioner. He has not even filed his application in the
writ petition to show that on what grounds the application for grant of arms
licence was preferred. In these circumstances, the learned Writ Court has not
committed any error and has rightly rejected the application for grant of arms
licence. There is no illegality in the impugned order. He has prayed for dismissal
of'the writ appeal.

7. Heard the learned counsel for the parties and perused the record.

8. On perusal of the record it is seen that the appellant who is a businessman
in City Dabra, District Gwalior has applied for grant of short arms licence. After
the inquiry into the matter the report was submitted before the Superintendent of
Police and he has recommended for grant of licence to the petitioner vide his
recommendation letter dated 18.5.2015 which is Annexure P/2 in the writ
petition. Subsequent thereto the recommendation was made by the District
Magistrate vide its letter dated 15.1.2016 (Annexure P/3) and the matter was
forwarded to the Divisional Commissioner, who has also recommended for grant
of licence to the petitioner vide letter dated 16.3.2016 (Annexure P/4) and the
matter was forwarded to the State Government. The State Government vide
impugned order dated 9.9.2016 has rejected the application of the petitioner on
the ground that the petitioner could not point out any unfavourable incident or
point out any person from whom his life is in danger. Therefore, in absence of any
specific stipulation to the aforesaid the application for grant of arms licence
cannot be considered in terms of the new policy of the arms licence. The relevant
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provisions of Arms Act which deals with consideration of application for grant or
refusal of licence is required to be seen. Section 13 and Section 14 of the Arms
Act, 1959 are relevant which reads as under:

"13. Grant of licences.—(7) An application for the grant of a
licence under Chapter II shall be made to the licensing authority
and shall be in such form, contain such particulars and be
accompanied by such fee, if any, as may be prescribed.

[(2) On receipt of an application, the licensing authority shall
call for the report of the officer in charge of the nearest police
station on that application, and such officer shall send his report
within the prescribed time.

(2-A) The licensing authority, after such inquiry, if any, as it may
consider necessary, and after considering the report received
under sub-section (2), shall, subject to the other provisions of
this Chapter, by order in writing either grant the licence or
refuse to grant the same:

Provided that where the officer in charge of the nearest police
station does not send his report on the application within the
prescribed time, the licensing authority may, if it deems fit,
make such order, after the expiry of the prescribed time, without
further waiting for that report.] (3) The licensing authority shall

grant—

(a) a licence under section 3 where the licence is
required—

(9 by a citizen of India in respect of a smooth bore gun

having a barrel of not less than twenty inches in length to be
used for protection or sport or in respect of a muzzle loading gun
to be used for bona fide crop protection:

Provided that where having regard to the circumstances of any
case, the licensing authority is satisfied that a muzzle loading
gun will not be sufficient for crop protection, the licensing
authority may grant a licence in respect of any other smooth
bore gun as aforesaid for such protection, or

(ii) inrespect of a point 22 bore rifle or an air rifle to be used
for target practice by amember of arifle club orrifle association
licenced or recognised by the Central Government;

(b) a licence under section 3 in any other case or a
licence under section 4, section 5, section 6, section 10 or
section 12, if the licensing authority is satisfied that the person
by whom the licence is required has a good reason for obtaining
the same.
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14. Refusal of licences.—(/) Notwithstanding anything in
section 13, the licensing authority shall refuse to grant—

(a) a licence under section 3, section 4 or section 5 where
such licence is required in respect of any prohibited arms or
prohibited ammunition;

(b) alicence in any other case under Chapter I1,—

(/) where such licence is required by a person whom the
licensing authority has reason to believe —

(1) tobe prohibited by this Act or by any other law for the time
being in force from acquiring, having in his possession or
carrying any arms or ammunition, or

) to be of unsound mind, or
3) to be for any reason unfit for a licence under this Act; or

(if) where the licensing authority deems it necessary for the
security of the public peace or for public safety to refuse to grant
such licence.

(2) The licensing authority shall not refuse to grant any licence
to any person merely on the ground that such person does not
own or possess sufficient property.

(3) Where the licensing authority refuses to grant a licence to
any person it shall record in writing the reasons for such refusal
and furnish to that person on demand a brief statement of the
same unless in any case the licensing authority is of the opinion
that it will not be in the public interest to furnish such
statement."

0. From perusal of the aforesaid sections, it is seen that the consideration
on application for grant of arms licence could only be made in terms of section
13 and 14 of the Arms Act, 1959.

10.  The Division Bench of this Court in the case of Chhotelal Pachori (supra)
had an occasion to deal with the similar issue, whereby the application for grant of
arms licence was rejected by the State Government. Merely assigning the reason
of absence of threat to life or security of the applicant and grant not being in line
with the new policy of the State Government, the application was rejected. The
Division Bench of this Court in the aforesaid case has considered the new arms
policy issued by the State Governmentand after minute consideration to the
overall facts and circumstances and the relevant provisions, has held as under:

"10. In view of discussion supra it seems that the over riding
character of Sec.14 over and above Sec.13 and the mandatory
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provision of Sec.14 (3) missed the attention of the learned
Single Judge who thus fell in error in sustaining the impugned
order of the State.

Reliance placed by the writ Court upon the full bench
decision of the Patna High Court in Kapil Deo Singh Vs. State
of Bihar AIR 1987 Patna 122 is misplaced as the question
before the full Bench was as follows:- Would the registration and
pendency of criminal case for a major or capital offence justify the
suspension or revocation of a licence under Clause (a) of Sub-
sec.(3) of Sec.17 of the Arms Act is the significant question
necessitating this reference to the full Bench.

11. The full Bench of Patna High Court primarily analysed
Sec.17 of the Amrs Act with only passing reference to Sec.13
and 14 while answering the question posed before it in the
affirmative that registration and pendency of a criminal case for
a major or capital offence may for adequate reason justify the
suspension or revocation of an arms licence under clause (1) of
Sub-Sec.(3) Sec.17 of the Arms Act. The aforesaid comparative
analysis of Sec.13 and 14 of Arms Act, in particular the over
riding effect of Sec.14(3) over Sec.13 was neither the subject
matter before the full Bench and, therefore, was not discussed.
Thus, the decision of the full Bench of the Patna High Court in
the case of Kapil Deo (supra) is of no avail qua to the
controversy involved herein.

12. Consequently, this Court has no manner of doubt that the
reasons assigned by the Licencing Authority/State Government
in the impugned order while refusing to grant licence to the
petitioner do not satisfy the mandatory requirement of Sec.14
(3) ofthe Arms Act.

13. Consequently this writ appeal stands allowed in the
following terms :-

a. The impugned order dated 06.07.2018 passed in
W.P.N0.23123/2017 and of the State Govt. dated
24.06.2017 vide Annexure P-1 stand quashed.

b. Accordingly, the W.A.No0.23123/2017 stands
allowed and the respondent/State is directed to
reconsider the application of petitioner for grant of
arms licence in accordance with the statutory provision
under the Arms Act as explained above and pass a
speaking order within outer limit of three months from
the date of receipt of certified copy of the order. No
cost".



LL.R.[2020]M.P. Sunil Kumar Jeevtani Vs. State of M.P. (DB) 2765

11. It was pointed by the appellant's counsel that in large number of cased (sic
: cases) the learned Single Judge has also considered the similar preposition and
has passed order in the case of Jitendra Gupta Vs. State of M.P, W.P.No.7879/
2016 decided on 4.7.2018 and in the case of Keshav Upadhyay Vs. State of M.P,
W.P.N0.20488/2018 decided on 14" July, 2020. The aforesaid judgments passed
by the Division Bench as well as by the Single Bench were brought to the notice of
the learned Single Judge, but they were not considered. It is seen from the
impugned order in the writ petition that the State Government has only rejected
the application on the ground that the petitioner could not point out any threat to
his life and in terms of new policy of the Arms Act, the application was rejected.
But the fact remains that the application of petitioner was duly recommended by
the Superintendent of Police, Collector and Commissioner respectively. It is clear
from the impugned order that there is no consideration with respect to the
provisions of section 13 and section 14 of the Arms Act, which deals with grant
and refusal of arms licence and it appears to be a non-speaking order. The Hon'ble
Supreme Court in the case of Kranti Associates Private Ltd. and another Vs.
Masood Ahmed Khan and others,(2010) 9 SCC 496 has held as under:

"51. Summarizing the above discussion, this Court holds:-

a. InIndia the judicial trend has always been to record reasons,
even in administrative decisions, if such decisions affect anyone
prejudicially.

b. A quasi-judicial authority must record reasons in support of
its conclusions.

c. Insistence on recording of reasons is meant to serve the
wider principle of justice that justice must not only be done it
must also appear to be done as well.

d. Recording of reasons also operates as a valid restraint on
any possible arbitrary exercise of judicial and quasi-judicial or
even administrative power.

e. Reasons reassure that discretion has been exercised by the
decision maker on relevant grounds and by disregarding
extraneous considerations.

f. Reasons have virtually become as indispensable a component
of a decision making process as observing principles of natural
justice by judicial, quasi-judicial and even by administrative
bodies.

g. Reasons facilitate the process of judicial review by superior
Courts.

h. Theongoingjudicial trend in all countries committed to rule
of law and constitutional governance is in favour of reasoned
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decisions based on relevant facts. This is virtually the life blood
of judicial decision making justifying the principle that reason
is the soul of justice.

1. Judicial or even quasi-judicial opinions these days can be as
different as the judges and authorities who deliver them. All these
decisions serve one common purpose which is to demonstrate by
reason that the relevant factors have been objectively considered.
This is important for sustaining the litigants' faith in the justice
delivery system.

j. Insistence on reason is a requirement for both judicial
accountability and transparency.

k. If a Judge or a quasi-judicial authority is not candid enough
about his/her decision making process then it is impossible to
know whether the person deciding is faithful to the doctrine of
precedent or to principles of incrementalism.

l. Reasons in support of decisions must be cogent, clear and
succinct. A pretence of reasons or 'rubber-stamp reasons' is not to
be equated with a valid decision making process.

m. It cannot be doubted that transparency is the sine qua non of
restraint on abuse of judicial powers. Transparency in decision
making not only makes the judges and decision makers less
prone to errors but also makes them subject to broader scrutiny.
(See David Shapiro in Defence of Judicial Candor (1987) 100
Harward Law Review 731-737).

n. Since the requirement to record reasons emanates from the
broad doctrine of fairness in decision making, the said
requirement is now virtually a component of human rights and
was considered part of Strasbourg Jurisprudence. See (1994) 19
EHRR 553, at 562 para 29 and Anya vs. University of Oxford,
2001 EWCA Civ 405, wherein the Court referred to Article 6 of
European Convention of Human Rights which requires,
"adequate and intelligent reasons must be given for judicial
decisions".

o. Inall common law jurisdictions judgments play a vital role in
setting up precedents for the future. Therefore, for development of
law, requirement of giving reasons for the decision is of the
essence and is virtually a part of "Due Process".

12. Thus, from the aforesaid analysis it is clear that the grounds raised by the
petitioner were not considered by the learned Single Judge. As far as the
consideration of learned Single Judge with respect to the Full Bench judgment in
the case of Smt. Pratibha Chauhan (supra) is concerned, the case of Smt. Pratibha
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Chauhan (supra) was dealing with an issue with respect to grant of arms dealer
licence and not of the arms licence. The notification dated 16.7.2010 issued by
the State Government whereby certain instructions prescribing a certain number
of arms and ammunitions as a condition precedent for renewal was placed for
consideration before the Full Bench. The Full Bench of this Court in Smt.
Pratibha Chouhan (supra) has answered the reference as under:

"26. On the basis of the aforesaid discussion we answer the
substantial questions of law accordingly:

(i) Thatthe State Government or its authorities are competent
to issue executive instructions or conditions for issuing, varying
or renewing the arms licence as far as the aforesaid conditions or
instructions are not contrary to the provisions of Act of 1959 and
Rules of 1962 or statutory order issued thereunder from time to
time by the Union of India in exercise of power of discretion
endowed on the authorities under the provisions of Act of 1959
and Rules of 1962.

(i1) That, the view taken by the Gwalior Bench in Arun Mangal
and others Vs. State of M.P. and others, W.P.N0.1224/2005 to the
effect that the State Authorities are competent to issue
instructions to a licensing authority in regard to grant of license
in exercise of discretion by the authorities provided to them
under Act of 1959 and Rules of 1962 is in accordance with law
and correct.

(ii1) xXXXX XXXXX"

13. In the case in hand, deals with grant of arms licence, although the
executive instructions issued from time to time looking to the changing scenario
of the society, can be taken into consideration by the authorities but along with the
statutory provisions provided under the Act and Rules. The State Government has
only rejected the application considering the new policy issued by the State
Government with respect to grant of arms licence, but none of the provisions
provided under Section 13 and 14 have been considered by the State Government.

14.  In the aforesaid facts and circumstances, the order passed by the State
Government is unsustainable. The aforesaid aspect was not considered by the
learned Single Judge. Accordingly, the order impugned dated 25.8.2020 passed in
W.P.N0.2396/2017 is set aside. The order dated 9.9.2016 passed by the State
Government rejecting the application for grant of arms licence is quashed. The
matter is remanded back to the State Government for fresh consideration of the
application of the appellant for grant of short arms licence N.P. Bore
Revolver/Pistol licence, taking into consideration the relevant provisions section
13 and 14 of the Arms Act, 1959 and considering the judgment passed by Full
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Bench in the case of Smt. Pratibha Chauhan (supra) and the Division Bench
judgment in the case of Chhotelal Pachori (supra) the State Government is also
free to consider the executive instructions along with the statutory provisions
provided under the Act.

15. In view of above, the writ appeal filed by the appellant is hereby allowed
with no order as to costs.

Appeal allowed

I.L.R. [2020] M.P. 2768 (DB)
WRIT PETITION
Before Mr. Justice S.C. Sharma & Mr. Justice Shailendra Shukla
W.P. No. 7902/2020 (Indore) decided on 8 October, 2020

AKSHAY N. PATEL (MR.) ...Petitioner
Vs.
RESERVE BANK OF INDIA & anr. ...Respondents

A. Foreign Trade (Development & Regulation) Act, (22 of 1992),
Section 3 and Constitution — Article 19(1)(g), 19(6) & 21 — Merchanting Trade
Transactions (MTT) — Prohibition of Supply of KN 95 Mask — Held — Even
though goods are not coming to India at any point of time under MTT, only
those goods which are permitted for export or for import are eligible for
MTT - It is a policy decision taken by Government of India — Statutory
provisions, rules, circulars and notifications are issued from time to time for
MTT under the prevailing Foreign Trade Policy — Circular of RBI not
violating rights of petitioner — Fundamental rights of freedom of trade &
Commerce can be subject to reasonable restrictions — No absolute ban on
MTT - Circular not ultra vires and not violating freedom of trade and
commerce of petitioner — Petition dismissed.

(Paras 38, 40 to 46, 48, 53, 54 & 61)

@. facef erqre (fAwra siiv fafaraae) siferfare (1992 &7 22), €I1vT 3
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$dd 98 ¥, ol Ffa seEr smad 8g agEfa ut| @, JiitiiRe @R
HAIER B8g UH & — I8 9Rd SR gRI forar & va Aifa fofa 32—
IRTRRIS ATIR AAER ag, 99 999 IR, fdemE faqwy eamuR ifa & siavia,
S Sudel, FraEl, aRuAl vd sieRya=me & Sl fovar 1 @ — IR dars.
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B. Constitution — Article 226/227 — Scope & Jurisdiction — Held —
Courts normally do not interfere with the State policy particularly in

financial matter unless fraud or lack of bonafides is alleged and established.
(Para 46)
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Milind Phadke, for the respondent No. 2.

ORDER

The petitioner before this Court has filed this present petition challenging
the circular issued by the Reserve Bank of India dated 23/01/2020 which is in
respect of Merchanting Trade Transactions (MTT).

2. The petitioner's contention is that the petitioner is an Indian citizen and is
engaged in the business of manufacturing and trading of Pharmaceutical, Herbal,
Skin Care and Personal Protective Equipment (PPE) products in India and several
other countries. The petitioner has further stated that Corona Virus has infected
large number of people over the entire globe and Personal Protective Equipment
(PPE) Kits, Masks and Ventilators are in acute shortage all over the globe.

3. The petitioner has further stated that as there was an acute shortage of PPE
Kits, Masks, Sanitizer, etc. and as some of the countries were manufacturing more
than the demand in their own country, the petitioner wanted to supply the goods to
United States of America (USA).

4. The petitioner has further stated that he has negotiated the supply of PPE
Kits and other goods with a buyer of United States of America and he has placed
an order for purchase of KN95 Masks from a manufacturing Company based in
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China, meaning thereby, the petitioner wanted to purchase the goods from China
and to supply in United States of America by exploiting the system of
Merchanting Trade Transactions which involves an Indian Bank as well as
Reserve Bank of India.

5. The petitioner has further stated that under the Merchanting Trade
Transactions an Indian Citizen facilitates the export of any goods or material from
a Company or individual of an export country (other than India) and then import /
supply of the said goods to a Company in another country, which is also other than
India. Thus, in short their contention is that goods are neither manufactured in
India nor imported to India at any point of time, however, the profit comes to India
in various currencies.

6. The petitioner has further stated that Merchanting Trade Transaction
Contracts are regulated and governed by Reserve Bank of India by issuing
circulars from time to time and the Reserve Bank of India in the year 2000 in
exercise of its powers conferred under Section 10(4) and Section 11(1) of the
Foreign Exchange Management Act, 1999 has issued a circular dated 24/08/2000
to regulate any Merchanting Trade Transaction contract entered into by any
Indian national. The aforesaid circular was amended later on in the year 2014 i.e.
on27/01/2014.

7. The petitioner has further stated that on 23/01/2020 the Reserve Bank of
India has issued another notification dated 23/01/2020 and revised guidelines for
Merchanting Trade Transactions have been issued superseding its earlier
guidelines. The petitioner's grievance is that Rule 2 Clause (iii) provides that MTT
shall be undertaken for the goods that are permitted for export / import under the
prevailing Foreign Trade Policy (FTP) as on the date of shipment.

8. The petitioner has further stated that after receiving the Merchanting
Trade Transaction contracts for supply of KN95 Masks manufactured in China to
the buyer based in United States of America, the petitioner on 01/05/2020
contacted its banker for execution of necessary international trade documents and
requested its bankers to open a Letter of Credit in favour of manufacturer /
supplier based in China.

9. The petitioner has further stated that on 05/05/2020 the officials of HDFC
Bank wrote to the petitioner that at present on account of spread of Corona Virus
Disease, the Union of India through Director General of Foreign Trade (DGFT)
has prohibited export of PPE Kits, Masks, Ventilators and Sanitizer from India
and because Merchanting Trade Transactions regulations dated 23/01/2020 as
contained in Clause 2(ii1) which is in respect of the MTT contracts read with the
Foreign Trade Policy of India prohibited such contracts, the Reserve Bank of
India has refused the permission for the subject MTT contract for supply of KN95
masks from China to United States of America. The officials of HDFC Bank have



L.L.R.[2020]M.P. Akshay N. Patel (Mr.) Vs. Reserve Bank of India (DB) 2771

expressed their inability to the petitioner as the petitioner was carrying out the
business which is not permissible.

10. The petitioner has further stated that the Director General of Foreign
Trade, Ministry of Commerce through various notifications issued from January
to May 2020 has prohibited export of PPE Kits, Masks, Ventilators, Sanitizer out
of India to ensure that they are available to the Citizens, Doctors and Hospitals
within our country. It has been stated by the petitioner that restrictions imposed by
the Director General of Foreign Trade does not come in way of the petitioner as
the petitioner on account of MTT Contract which has been executed with a buyer
in America is exporting goods from China to America. There is no export out of
India.

I1. The petitioner has further stated that on 12/05/2020 the petitioner has
wrote several letters to the Ministry of Commerce, Director General of Foreign
Trade and requested for grant of exemption and for grant of permission to procure
goods manufactured from China to supply to a Company in United States of
America.

12. The petitioner has further stated that a request was also made to the banker
to seek a clarification from Reserve Bank of India in respect of Clause 2(iii) of the
guidelines dated 23/01/2020, however, as Reserve Bank of India has not issued
any clarification and as the petitioner on account of Clause 2(iii) of the guidelines /
circular dated 23/01/2020 has not been able to carry out its MTT contract for
supply of goods from China to United States of America, he has approached this
Court.

13. The petitioner's contention is that prohibition imposed by Reserve Bank
of India is a total prohibition which violates petitioner's fundamental rights
guaranteed under Section 19(1)(g) and 21 of the Constitution of India and
therefore, Clause 2(iii) deserves to be struck down by this Court.

14. Another grounds has been raised stating that the absolute and total
prohibition of Merchanting Trade Transactions in respect of PPE products runs
afoul of reasonableness enshrined under Article 19 of the Constitution of India. It
has also been argued that prohibition imposed by Reserve Bank of India has no
rational nexus with the underlying purpose of maintaining sufficient supplies of
PPE products in India.

15. The petitioner has stated that while regulation of a trade or business
through reasonable restrictions imposed under a law made in the interest of the
general public is saved by Article 19(6) of the Constitution, however, in the
present case, a total prohibition on MTT of PPE products has been imposed
through a subordinate legislation (impugned guidelines dated 23/01/2020) on a
business and trade which is legal. Such a total prohibition is violative of protection
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offered under Article 19(1)(g) of the Constitution of India. The Hon'ble Supreme
Court recently in the case of Internet and Mobile Association of India Vs. Reserve
Bank of India reported in 2020 SCC OnLine SC 275 quashed the total prohibition
of virtual currencies by the respondent No.1 - Reserve Bank of India through a
circular.

16. Petitioner has further stated that when a statute invests a regulator with
power to regulate, say, for example, a trade, it does not invest the authority with
power wholly to prohibit or to put a stop to a trade. This view has been emphasized
upon and affirmed several times. Therefore, where the objective of the impugned
guideline was merely to facilitate and regulate the financial arm of Merchanting
Trade Transaction, Reserve Bank of India cannot assume and exercise the power
to completely prohibit MTT of PPE products. The subject MTT contract involves
supply of KN95 masks (one of PPE products) manufactured by a company in
China to a buyer at United States of America, therefore, the subject transaction has
no bearing or reasonable connection on the availability of stock of PPE products
within the territory of India. It has been further contended that the Hon'ble
Supreme Court has laid down the test of reasonableness of restriction and held
that laws imposing total prohibition would require close scrutiny in the cases of
State of Madras Vs. V.G. Row reported in AIR 1952 SC 196 and Narender Kumar
Vs. Union of India reported in AIR 1960 SC 430.

17. Learned counsel for the petitioner has stated that MTT contracts in PPE
products such as the present one do not affect the stock or availability of PPE
products within India and it does not fall within the prohibition on export of PPE
products imposed by respondent No.2. The mischief or intention of the
respondent No.2 -Ministry of Commerce, DGFT to prohibit export of PPE
products is ensuring adequate quantity and availability of PPE products for Indian
citizens, doctors and hospitals. The aforesaid objective or mischief is totally
unaffected by a MTT contract entered and executed by an Indian citizen where
goods manufactured at China are supplied to a buyer at the United States of
America. The Calcutta High Court in the case of Nani Gopal Paul Vs. State of
West Bengal reported in AIR 1966 Cal 167 quashed a total prohibition imposed on
atrade and business.

18. He has further stated that the absolute prohibition on MTT of PPE
products is arbitrary and completely disproportionate to the stated public interest
of'ensuring adequate supplies of PPE products within the territory of India. He has
further contended that the latest briefings of the Central Government fairly
informs that adequate quantity of PPE products is presently available across India
and therefore, in light of the fact that the object has been substantially achieved,
further restrictions on any trade activities relating to PPE would be disproportionate
in nature for want of requirements. It has been further contended that the Andhra
Pradesh High Court quashed a total prohibition imposed on operation of public
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taxis on ground disproportionate in the case of State of A. P. Vs. Mini Taxi Owners
Association, Hyderabad reported in 2001 SCC OnLine AP 421. His further
contention is that the absolute prohibition of MTT of PPE products serves no
larger public interest as MTT is concerned with those PPE products that are not
manufactured in India or meant for use by people in India.

19. It has been stated that merchant trading of PPE kits is a legal and
acceptable form of international business and trade and the respondent No.1 has
no power or authority to completely prohibit such merchant trade or business as
there is no illegality in the merchant trade and business of PPE products. It has
been further contended that where the regulator or State imposes a restriction in
the nature of complete prohibition, constitutional Courts are vested with the
power and jurisdiction to see whether such special circumstances exist to justify
total prohibition. In the present case, the objectives of Director General of Foreign
Trade notifications to ban exports of PPE products is completely unrelated to and
has no relation or nexus with prohibition on MTT of PPE products.

20. The petitioner has prayed for the following reliefs:-

a. Issue a writ of Certiorari or any other appropriate writ
/order/direction in the nature of Certiorari quashing Clause 2(iii) of
the Impugned Guidelines titled : RBI/2019- 20/152 A.P. (DIR
Series) Circular No.20 dated 23.1.2020 issued by Respondent
No.1 - Reserve Bank of India as being violative of the Petitioner's
fundamental rights under Article 19(1)(g) and 21 of the
Constitution of India;

OR

b. Issue a writ of Certiorari or any other appropriate writ/
order/direction to the Respondents directing them to issue a
necessary clarification that Clause 2(iii) of the Impugned
Guidelines titled : RBI/2019-20/152 A.P. (DIR Series) Circular
No.20 dated 23.1.2020 would not be applicable with respect to
any MTT contracts that the Petitioner may enter into for PPE
products such as Personal Protection Equipment Kits, masks,
ventilators and sanitisers;

c. Pass any other Order or Order(s) or grant any other relief as this
Hon'ble Court deems fit and proper in the facts and circumstances
ofthe present case.

21. The respondent No.1 - Reserve Bank of India has filed a detailed reply in
the matter. It has been stated in the return that number of Corona Virus patients in
India has crossed 42,04,614 cases and the death toll has crossed 71,642 (at the
time the return was filed). India has taken over Brazil to have the second highest
case load in the world. It has been further stated that India requires a steady and
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assured supply of ventilators, PPE Kits, Sanitizer and Gloves as well as other
lifesaving equipment and drugs.

22. It has been further stated that in times of global shortage, developed
countries have far greater financial clout than developing countries to draw scarce
medical supplies to themselves, since they can afford to pay higher prices for
them. It has been further stated that in larger public interest Government of India
vide notification dated 31/01/2020 and 16/05/2020 issued in exercise of its power
under Section 3 of the Foreign Trade (Development & Regulation) Act, 1992 has
amended its Foreign Trade Policy 2015-2020 and has prohibited export of
lifesaving equipment such as Ventilators, PPE kits and Gloves from India.

23. It has been further stated that it will also be wholly inappropriate and
contrary to the national interest for Union of India to permit India's foreign
exchange reserve to be engaged in enabling Indian entities, through Merchanting
Trade Transactions, to preferentially divert lifesaving supplies to overseas
countries rather than to India, merely for higher profits. The respondent No.1 has
also stated that the petitioner is certainly free to carry on the business of import of
such products into India, since only export, and not import is prohibited.

24. The respondent No.l has further stated that revised guidelines on
Merchanting Trade Transactions permits transactions of goods only which are
permitted for exports / imports under the prevailing Foreign Trade Policy (FTP) of
India as on the date of shipment. It has been further stated that circular which is
under challenge is of general nature. It does not mention particular goods such as
Ventilators, Medical Personal Protection Equipment (PPE) kits or Gloves. The
Reserve Bank of India does not classify and notify particular goods or services for
the purpose of permitting Merchanting Trade Transactions, since that function is
within the domain of the Government of India. However, the circular of Reserve
Bank of India ensures that the country's foreign exchange reserves are managed
by keeping in view with the country's Foreign Trade Policy issued by the
Government of India.

25. It has been further stated that circular No.20 comprising the "Revised
Guidelines on Merchanting Trade Transactions" has been issued by the Reserve
Bank of India in exercise of powers under Section 10(4) and 11(1) of the Foreign
Exchange Management Act, 1999. The revised guidelines are not new and they
have been in force with some variation since 2000.

26. The respondent No.l has further stated that circular challenged by the
petitioner, viz. Clause 2(ii1) of Circular No.20, is also not new and has been
substantially in force since 2000. This will be clear from a perusal of 'Part B' of the
above-mentioned earlier Circular No.9, and the same reads as under:
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"Authorised dealers may take necessary precautions in
handling merchant trade transactions or intermediary trade
transactions to ensure that (a) goods involved in the transaction
are permitted to be imported into India, (b) such transactions do
not involve foreign exchange outlay for a period exceeding
three months, and (c) all Rules, Regulations, and Directions
applicable to export out of India are complied with by the export
leg and all Rules, Regulations, and Directions applicable to
import are complied with by the import leg of merchanting trade
transactions. Authorised dealers are also required to ensure
timely receipt of payment for the export leg of such transactions."

(Emphasis supplied)

It has been stated that the impugned clause of Circular No.20 dated
23/01/2020, (a) restricting Merchanting Trade Transaction to "... goods that are
permitted for exports / imports under the prevailing Foreign Trade Policy (FTP) of
India as on the date of shipment", and (b) requiring that "... all rules, regulations
and directions applicable to exports (except Export Declaration Form) and
imports (except Bill of Entry) shall be complied with for the export leg and import
leg respectively", are not novel. They may also be found, substantially in the
present form,in the following prior Reserve Bank Circulars relating to
Merchanting Trade Transaction:-

"(1) A.P. (DIR. Series) Circular No.9 dated 24.8.2000
(see Annex.P/4 at page 50);

(i1) A.P. (DIR. Series) Circular No.106 dated 19.6.2003;
(ii1) A.P. (DIR. Series) Circular No.95 dated 17.1.2014;

(iv) A.P. (DIR. Series) Circular No.115 dated 28.3.2014
(see Annex.P/4 at page 51)."

27. It has been stated that the aforesaid two conditions have been a
fundamental and essential part of the policy relating to Merchanting Trade
Transaction for decades. The said conditions - restricting Merchanting Trade
Transaction to goods that are permitted for exports / imports under the prevailing
Foreign Trade Policy (FTP) of India, and requiring compliance of the rules,
regulations and directions applicable to exports and imports - go to the root of the
Reserve Bank's policy relating to Merchanting Trade Transaction. Respondent
No.1 has submitted that the conditions are of general application to every Indian
entity wishing to carry on Merchanting Trade Transactions. The conditions are
neither specific either to the petitioner's business, nor to particular products such
as ventilators or medical personal protection equipment.
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28. It has been further stated that according to clause 2(i) of the Circular
Annex. P/1, for a trade to be classified as a Merchanting Trade Transaction, the
goods in question shall neither enter, nor exit, India (the "Domestic Tariff Area").
Merchanting trade transactions are very closely analogous to, and have all the
trappings of, export as well as import except the fact that the goods are physically
not located in India. The first leg of the transaction (termed as the "import leg")
requires outlay of foreign exchange by the entity located in India carrying on the
transaction ("the intemediary"), for the purpose of making payment for the goods
being purchased overseas. The payment is made by the Indian intermediary by
drawing foreign exchange or obtaining a letter of credit in India from its banker,
which is a Reserve Bank - authorised dealer of foreign exchange ("authorized
dealer bank") also located in India. Thus, there is a clear nexus of the firstleg of the
transaction to India and the involvement of its foreign exchange reserves.

29. Respondent No.1 has stated that similarly, in a successful trade, the Indian
entity so purchasing the goods overseas recovers its money in the second leg of the
transaction (termed as the "export leg"), by selling the goods to its buyer, also
located overseas, but the money is under the law to be repatriated to India to the
credit of the Indian intermediary which is located in India which had engaged in
the Merchanting Trade business, within a strict time frame. The Reserve Bank has
the statutory authority to regulate the foreign exchange held by or due to an entity
located in India. Thus, even though both legs of the Merchanting Trade
Transaction are carried on abroad, they are carried on by an entity located in India
and subject to Indian laws, viz. the intermediary, and there is a clear and close
nexus of the Merchanting Trade Transaction with India. Both legs of the
Merchanting Trade transaction, the "import" leg and the "export" leg, require the
Indian intermediary to deal in foreign exchange issued in India, through a Reserve
Bank - authorised dealer.

30. Sub-sections (1) and (4) of section 10 of the Foreign Exchange
Management Act, 1999 reads as under:

""10. Authorised person.— (1) The Reserve Bank may, on
an application made to it in this behalf, authorise any person to
be known as authorised person to deal in foreign exchange or in
foreign securities, as an authorised dealer, money changer or off-
shore banking unit or in any other manner as it deems fit.

(4) An authorised person shall, in all his dealings in foreign
exchange or foreign security, comply with such general or
special directions or orders as the Reserve Bank may, from time to
time, think fit to give, and, except with the previous permission of
the Reserve Bank, an authorised person shall not engage in any
transaction involving any foreign exchange or foreign security
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which is not in conformity with the terms of his authorisation
under this section."

Sub-section (1) of section 11 of the said Actreads as under:-

"11. Reserve Bank's powers to issue directions to
authorised person.

(1) The Reserve Bank may, for the purpose of securing compliance
with the provisions of this Act and of any rules, regulations,
notifications or directions made thereunder, give to the authorised
persons any direction in regard to making of payment or the doing or
desist from doing any act relating to foreign exchange or foreign
security".

It has been stated that under the Foreign Exchange Management Act,
1999, the regulation and management of the country's foreign exchange reserves
has been entrusted to the Reserve Bank of India, which accordingly has the full
statutory authority to enact the circular Annex.P/1 under section 10(4) and 11(1)
of the Foreign Exchange Management Act, 1999. Such circulars and directions
are issued by the Reserve Bank in exercise of its statutory duty to regulate and
manage the country's foreign exchange reserves, and embody the foreign
exchange policy of the State. It is well settled that the Courts do not normally
interfere with State policy, particularly in financial matters, unless fraud or lack of
bona-fides is alleged and established. In the present case, the petitioner has neither
pleaded, nor proved either of such grounds.

31. Learned counsel for the respondent No.l has placed reliance upon
judgment delivered in the case of Kasinka Trading Vs. Union of India, reported in
(1995) 1 SCC 274, PTR. Exports (Madras) (P) Ltd. Vs. Union of India reported in
(1996) 5 SCC 268 and State of Haryana Vs. Mahabir Vegetable Oils (P) Ltd.
Reportedin (2011) 3 SCC 778 and has prayed for dismissal of the writ petition.

32. The Union of India - respondent No.2 has also filed an application and has
adopted the return filed by respondent No.1 Reserve Bank of India. The Union of
India in addition to the return which they have adopted has stated that vide
notification dated 25/08/2020 an amendment has been made in the Export Policy
and the Personal Protective Equipment / Masks i.e. N-95 / FFP2 Mask and N-95 /
FFP2 or equivalent had been categorized as "restricted", which were earlier

"prohibited" vide notification issued earlier on the subject. The notification dated
25/08/2020 is quoted as under:-
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"(To be published in the Gazette of India Extraordinary
Part-II, Section - 3, Sub-Section (ii))

Government of India
Ministry of Commerce & Industry
Department of Commerce
Directorate General of Foreign Trade
Udyog Bhawan
New Delhi

Notification No. 29 / 2015-2020
Dated: 25" August, 2020

Subject:- Amendment in Export Policy of Personal
Protection Equipment/Masks.

S.0. (E) in exercise of powers conferred by Section 3 of the
Foreign Trade Development & Regulation Act, 1992 (No. 22 of
1992), as amended, read with Para 1.02 and 2.01 of the Foreign
Trade Policy, 2015-20, the Central Government hereby makes
following amendment in the Notification No. 21 dated
28.07.2020 amending the Schedule 2 of the ITC (HS) Export
Policy 2018 related to the export of Personal Protection
Equipments/Masks, as under:

Serial |ITC HS Description Export Policy Condition
Number | Codes Policy
Following Personal
Protection
Equipments
(PPEs) exported
either as part of
kits or as individual
items -
é- Medlﬁ‘/al call PPE Medical
overalls ol a Free coveralls are
Classes/ freely exportable.
Categories
Monthly export
901850 2. Medical Goggles| Restricted quota of 20 Lakh
901890 units of Medical
- 9020 Goggles
392690 3. N95/FFP2 [Monthly export
masks or its Restricted | quota of 50 Lakh
621790 equivalent units]
630790 [All masks (except
4. All masks N95/FFP2 masks
(Except N_95/F FP2 Free or its equivalent)
masks or its
. are freely
equivalent) exportable]
5. Nitrile/NBR Prohibited
Gloves
6. Face Shields Free Face Shields are
freely exportable
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2. Effectof'the Notification:

Notification No. 21 dated 28.07.2020 is amended to the extent
that the export policy of 2/3 Ply Surgical masks, medical
coveralls of all classes and categories (including medical
coveralls for COVID-19) is amended from "Restricted" to
"Free" category and these coveralls (including gowns and
aprons of all types) are now freely exportable. Medical goggles
continue to remain in restricted category with monthly quota of
20 Lakh units and Nitrile/NBR gloves continue to remain
prohibited.

The export police of N-95/FFP2 masks or its equivalent masks
is revised from "Prohibited" to "Restricted" category. A
monthly export quot of 50 lakh units has been fixed for N-
95/FFP2 masks or its equivalent, for issuing export licenses to
eligible applicants as per the criteria to be separately issued in a
Trade Notice.

Sd/-25/08/2020

(Amit Yadav)

Director General of Foreign Trade

Ex-Officio Additional Secretary, Government of India
E-mail:dgft@nic.in

(Issued from File No.01/91/180/21/AM20/EC/E-21933)"

The aforesaid notification makes it very clear that all masks except N-95/
FFP2 Masks or its equivalent comes under "restricted" category. The other items
mentioned in the notification are now freely exported. The Union of India has also
prayed for dismissal of the writ petition.

33. Heard learned counsel for the parties at length and perused the record. The
matter is being disposed of at motion hearing stage itself through Video
Conferencing finally with the consent of the parties.

34. The petitioner before this Court as stated in the writ petition is a
businessman engaged in the business of manufacturing and trading of
Pharmaceutical, Herbal, Skin Care and Personal Protective Equipment (PPE)
products. The petitioner under the Merchanting Trade Transactions (MTT)
wishes to supply KN95 masks manufactured in China to a buyer in United States
of America. The Reserve Bank of India in exercise of powers conferred under
Section 10(4) and 11(1) of the Foreign Exchange Management Act, 1999 has
framed guidelines on Merchanting Trade Transactions. Section 10(4) and Section
11(1) ofthe Foreign Exchange Management Act, 1999 reads as under:-

""10. Authorised person.—

(1) oo
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(3) e

(4)  An authorised person shall, in all his dealings in foreign
exchange or foreign security, comply with such general or special
directions or orders as the Reserve Bank may, from time to time,
think fit to give, and, except with the previous permission of the
Reserve Bank, an authorised person shall not engage in any
transaction involving any foreign exchange or foreign security
which is not in conformity with the terms of his authorisation
under this section.

11. Reserve Bank's power to issue directions to authorised
person.-(1) The Reserve Bank may, for the purpose of securing
compliance with the provisions of this Act and of any rules,
regulations, notifications or directions made thereunder, give to the
authorised persons any direction in regard to making of payment
or the doing or desist from doing any act relating to foreign
exchange or foreign security."

35. The guidelines framed by the Reserve Bank of India are in force since
2000 with various variations from time to time. The relevant extracts of the
circular issued by Reserve Bank of India in exercise of powers conferred under
the Foreign Exchange Management Act, 1999 dated 24/08/2000 reads as under:-

"A. P. (DIR Series) Circular No.9 (August 24, 2000)

RESERVE BANK OF INDIA
CENTRAL OFFICE
EXCHANGE CONTROL DEPARTMENT
MUMBAI-400 001

A. P.(DIR Series) Circular No. 9 August 24, 2000
To
All Authorised Dealers in Foreign Exchange
Dear Sirs,
Foreign Exchange Management Act, 1999

Attention of authorised dealers is invited to the Government of
India Notification No.GSR.381(E) dated May 3, 2000,
notifying the Foreign Exchange Management (Current Account
Transactions) Rules, 2000, in terms of which drawal of
exchange for certain current account transactions has been
prohibited and restrictions have been placed on certain other
transactions. IN terms of Rule 4 ibid, the transactions specified
in Schedule II to the said Notification required prior approval of
the Government of India and in terms of the Rule 5, the
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transactions specified in Schedule I11 to the Notification require
prior approval of the Reserve Bank. Authorised dealers may
follow directions contained in Annexure while dealing with
applications relating to import of goods and services into India.

Part A : Import of Goods : ...
Part B : Merchanting Trade

Authorised dealers may take necessary precautions in handling
merchant trade transactions or intermediary trade transactions
to ensure that (a) goods involved in the transaction are permitted
to be imported into India, (b) such transactions do not involve
foreign exchange outlay for a period exceeding three months,
and (c) all Rules, Regulations, and Directions applicable to
export out of India are complied with by the export leg and all
Rules, Regulations, and Directions applicable to import are
complied with by the import leg of merchanting trade
transactions. Authorised dealers are also required to ensure timely
receipt of payment for the export leg of such transactions.

Part C : Import of Currency
C.1 Import of Currency

(1) Import of currency, including cheques, is governed by
clause (g) of sub-section (3) of Section 6 of the Foreign
Exchange Management Act, 1999, and the Foreign Exchange
Management (Export and import of currency) Regulations
2000, made by the Reserve Bank vide Notification No. FEMA
6/RB-2000 dated May 3, 2000.

(i1) All imports of currency not covered by the general
permission granted under the Regulations require prior
permission of the Reserve Bank."

2781

The aforesaid circular of the year 2000 makes it very clear that the
restriction imposed in respect of Merchanting Trade Transactions are in existence

since 2000.

36. The petitioner is aggrieved by Clause 2(iii) of Circular No.20 of revised
guidelines dated 23/01/2020 and the same reads as under:-

"2.(i11) The MTT shall be undertaken for the goods that are
permitted for exports / imports under the prevailing
Foreign Trade Policy (FTP) of India as the date of
shipment. All rules, regulations and directions applicable
to exports (except Export Declaration Form) and imports
(except Bill of Entry) shall be complied with for the
export leg and import leg respectively. "'
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The aforesaid clause restricts trading of goods which are not permitted to
be imported / exported under the prevailing Foreign Trade Policy. A similar policy
is in force on account of various circulars issued by Reserve Bank of India dated
24/08/2000, 19/06/2003, 17/01/2014 and 28/03/2014. The import and export and
framing of'a policy on the subject of import and export is purely within the domain
of Central Government and the Central Government in exercise of its power
conferred under Section 3 of the Foreign Trade (Development & Regulation) Act,
1992 read with paragraph No.1.02 and 2.01 of the Foreign Trade Policy 2015-
2020 has issued various amendments from time to time and its a purely policy
decision to allow import / export or of particular goods keeping in view the policy
framed by Central Government. Section 3 of the Foreign Trade (Development &
Regulation) Act, 1992 reads as under:-

""3. Powers to make provisions relating to imports and
exports.—(1) The Central Government may, by Order
published in the Official Gazette, make provision for the
development and regulation of foreign trade by facilitating
imports and increasing exports.

(2) The Central Government may also, by Order published
in the Official Gazette, make provision for prohibiting,
restricting or otherwise regulating, in all cases or in specified
classes of cases and subject to such exceptions, if any, as may be
made by or under the Order, the import or export of goods

(3) All goods to which any Order under sub-section (2)
applies shall be deemed to be goods the import or export of
which has been prohibited under section 11 of the Customs Act,
1962 (52 of 1962) and all the provisions of that Act shall have
effectaccordingly."

37. The Government of India has issued a notification dated 28/07/2020 and
later on 25/08/2020 which has already been reproduced earlier and N-95 / FFP2
Mask or its equivalent are under "restricted" category.

38.  The Reserve Bank of India has to be adhere to the policy decision taken by
the Government of India and in that backdrop the Reserve Bank of India issued
executive instructions/circular dated 23/01/2020. Once import of a particular
product is barred or export of a particular product is barred, the question of
permitting the Merchanting Trade Transactions in respect of that particular products
doesnotarise.

39. The circular dated 23/01/2020 provides a restriction upon the Merchanting
Trade Transactions and goods which are permitted for export / import under the
prevailing Foreign Trade Policy can be subjected to Merchanting Trade
Transactions. The Merchanting Trade Transactions also requires adherence to all
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rules, regulations and directions applicable to exports (except Export Declaration
Form) and imports (except Bill of Entry).

40. The conditions imposed by Government of India as well as Reserve Bank
of India are of general application to every Indian entity wishing to carry on
Merchanting Trade Transactions. The conditions are neither specific either to
petitioner's business, nor to a particular products such as Ventilators or Medical
Personal Protective Equipment.

41. Clause 2(i) of the Circular dated 23/01/2020 provides that a Merchanting
Trade Transactions means goods in question shall neither enter nor export India
(Domestic Tariff Area). The Merchanting Trade Transactions have all the trappings
of, export as well as import except the fact that the goods are physically not located in
India.

42. The Merchanting Trade Transactions involves foreign exchange and
issuance of a Letter of Credit in India from a banker as well as Reserve Bank of
India through its authorised dealer in foreign exchange. The banker as well as
Reserve Bank of India are located in India and therefore, there is a clear nexus
between the transactions and the involvement of foreign exchange reserves of
Reserve Bank of India.

43. Shri Abhinav Malhotra, learned counsel for the petitioner has placed
reliance upon a judgment delivered by the apex Court in the case of Internet and
Mobile Association of India Vs. Reserve Bank of India reported in 2020 SCC
OnLine SC 275 which was in respect of Digital Currency / Virtual Currency /
Cryptocurrency and his contention is that a complete ban by Reserve Bank of
India in respect of Digital Currency was struck down being violative of Article
19(1)(g) of the Constitution of India.

44, This Court has carefully gone through the aforesaid judgment, however,
the judgment delivered by the Hon'ble Supreme Court is distinguishable on facts.
There is no absolute ban imposed by Reserve Bank of India in respect of the
Merchanting Trade Transaction contracts.

45. The Foreign Trade Policy is in existence framed by Government of India
in exercise of powers conferred under the Foreign Trade (Development &
Regulation) Act, 1992 and notifications have been issued by Government of India
keeping in view the powers conferred by Section 3 of the Act of 1992. Its purely a
policy decision taken by Government of India in larger public interest as there is
an acute shortage of the goods which are the subject matter of the present writ
petition.

46.  The Courts normally do not interfere with the State policy particularly in
financial maters (sic: matters) unless fraud or lack of bona-fides is alleged and
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established. In the case of Kasinka Trading v. Union of India, reported in (1995) 1
SCC 274, the Hon'ble Supreme Court has held as under:-

"23. [...] The courts, do not interfere with the fiscal policy
where the Government acts in "public interest" and neither any
fraud or lack of bona fides is alleged much less established. The
Government has to be left free to determine the priorities in the
matter of utilisation of finances and to act in the public interest
while issuing or modifying or withdrawing an exemption
notification...."

In a judgment delivered in the case of PT.R. Exports (Madras) (P) Ltd. v.
Union of Indiareported in (1996) 5 SCC 268, the Hon'ble Supreme Court has held
as under:-

"5.[...] The court ... would prefer to allow free play to the
Government to evolve fiscal policy in the public interest and to
act upon the same. Equally, the Government is left free to
determine priorities in the matters of allocations or allotments or
utilisation of its finances in the public interest. It is equally
entitled, therefore, to issue or withdraw or modify the export or
import policy in accordance with the scheme evolved."

47. The apex Court in the case of State of Haryana v. Mahabir Vegetable Oils
(P) Ltd. reported in (2011) 3 SCC 778, has again held as under:-

"27.In cases where the Government on the basis of material
available before it, bona fide, is satisfied that public interest
would be served by granting, withdrawing, modifying or
rescinding an exemption already granted, it should be allowed a
free hand to do so. The withdrawal of exemption "in public
interest" is a matter of policy and the courts should not bind the
Government in its policy decision. The courts should not
normally interfere with fiscal policy of the Government more so
when such decisions are taken in public interest and where
neither fraud nor lack of bona fides is alleged, much less
established."

In light of the aforesaid judgments, the question of interference in the
policy decision taken by Government of India does not arise.

48. Thus, in short the statutory provisions, rules, circulars and notifications
issued from time to time permits Merchanting Trade Transactions only in respect
of goods that are permitted for export and import under the prevailing Foreign
Trade Policy of India and the question of complete ban in respect of freedom of
trade and commerce as argued by learned counsel does not arise.

49. In our country keeping in view the COVID-19 Pandemic large number of
front line health workers and Doctors have succumbed to Corona Virus on account
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ofinadequate Personal Protective Equipment Kits. The Ventilators are also in short
supply and therefore, the Government of India is the best judge either to ban export
of the aforesaid items or to place the aforesaid items under the restricted
categories.

50.  Shri Malhotra while the matter was being argued has stated before this
Court that the petitioner is now importing goods from South Africa and is exporting
it to United States of America and therefore, the petitioner now be permitted to avail
the facility of Merchanting Trade Transactions. In the considered opinion of this
Court, once import of a particular item is banned in India or its export is banned, such
permission can never be granted, even though the item is not touching the Indian
soil.

51. If analogy canvassed by Shri Abhinav Malhotra is accepted, then the
Reserve Bank of India will have to grant permission for Merchanting Trade
Transactions in respect of "Sniper Riffles". The petitioner on the basis of
reasoning assigned by Shri Malhotra, even though he is procuring Sniper Riffles
from United States of America and is supplying to Pakistan will have to be granted
permission by Reserve Bank of India and Government of India and therefore, the
analogy and the arguments canvased by Shri Malhotra are illogical and does not
have support of statutory provisions.

52. The another example to make things more clear is of "Blood Diamonds"
The Blood Diamonds are diamonds mined in a war zone and sold to finance
insurgency, invading army's war efforts, or warlord's activity. India is a very big
base in respect of cutting and polishing of diamonds. India cuts 10 out of 11
diamonds sold in the world market. Import of Blood Diamond is not permissible
and a diamond imported into India has to be duly certified under the "Kimberley
Process". The Kimberley Process is a joint initiative by Governments. The
international diamond industry and civil society to stem the flow of Conflict
Diamonds ("Blood Diamonds" are also known as "Conflict Diamonds") and
therefore, the Blood Diamonds from Zimbabwe cannot be imported to India. The
diamonds only with Kimberley Process certification are permitted for import. The
petitioner if he wants to import Blood Diamonds / Conflict Diamonds from
Zimbabwe to China as per reasoning canvassed by Shri Malhotra has to be given a
permission for Merchanting Trade Transactions, as the diamonds are not coming
to India.

53. By no stretch of imagination such a permission can be given as statute
does not permit for the same. Even though the goods are not coming to India at any
point of time under the Merchanting Trade Transactions, only those goods which
are permitted for export or for import are eligible for Merchanting Trade
Transactions. The circular issued by the Reserve Bank of India is in no way
violating the petitioner's right guaranteed under Article 19(1)(g) of the
Constitution of India.
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54. In the case of Krishna Kumar Vs. Municipal Corporation reported in
(2005) 8 SCC 612, the Hon'ble Supreme Court has held that prohibition with
respect to the exercise of a right referable only in a particular area of activity, or
relative to only particular matters, does not amount to a total prohibition but only a
restriction. In the present case the petitioner is free to import (but not export) PPE
kits into India. The petitioner is also free to carry on Merchanting Trade
Transactions in respect of all other goods where the export and import of which is
permitted under the country's Foreign Trade policy.

55. In the case of Indian Handicrafts Emporium Vs. Union of India reported
in (2003) 7 SCC 589, the Hon'ble Supreme Court upheld a complete ban on ivory.
In the aforesaid case the apex court held as under:-

""38. In order to determine whether total prohibition would be
reasonable, the Court has to balance the direct impact on the
fundamental right of the citizens thereby against the greater
public or social interest sought to be ensured. Implementation of
the directive principles contained in Part IV is within the
expression of restrictions in the interest of the general public.”

56. In the case of Balram Kumawat Vs. Union of India reported in (2003) 7
SCC 628, the apex Court has held that the complete ban on ivory extended even to
mammoth ivory.

57. In the case of Kamlesh Vaswani Vs. Union of India reported in (2016) 7
SCC 592, the Hon'ble Supreme Court has approved of a complete prohibition on
child pornography.

58. Complete ban on slaughter of cow and its progeny in the State of Gujarat
has been upheld by the apex Court in the case of State of Gujarat Vs. Mirzapur
Moti Kureshi Kassab Jamat reported in (2005) 8 SCC 534 and in Bihar in the case
of Mohd. Hanif Quareshi Vs. State of Bihar reported in AIR 1958 SC 731.
Complete prohibition on the sale of eggs within the municipal limits of Haridwar,
Rishikesh and Muni-ki-Reti has been found reasonable by the Hon'ble Supreme
Court in the case of Om Prakash Vs. State of U.P. reported in (2004) 3 SCC 402.
Similarly, in the case of Systopic Laboratories (P) Ltd. Vs. Prem Gupta (Dr)
reported in 1994 Supp (1) SCC 160, the apex Court has upheld a complete ban on
the sale of fixed-dose corticosteroids in other drugs.

59. The judgments of the Hon'ble Supreme Court in the case of State of
Madras Vs. VG Row reported in AIR 1952 SC 196 and Narender Kumar Vs.
Union of India reported in AIR 1960 SC 530 are on different facts and are not of
direct relevance to the present case. As observed in G Row (Supra), "Indeed, a
decision dealing with the validity of the restrictions imposed on one of the rights
conferred by Article 19 (1) cannot have much value as a precedent for adjudging
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the validity of the restrictions imposed on another right, even when the
constitutional criterion is the same, namely reasonableness, as the conclusion
must depend on the cumulative effect of the varying facts and circumstances of
each case" (seepara 19).

60. Article 19(1)(g) and 19(6) of the Constitution of India reads as under:-

'"19. Protection of certain rights regarding freedom of
speech, etc.-(1) All citizens shall have the right—

(2) to practise any profession, or to carry on any
occupation, trade or business.

(6) Nothing in sub clause (g) of the said clause shall affect
the operation of any existing law in so far as it imposes, or
prevent the State from making any law imposing, in the interests
of the general public, reasonable restrictions on the exercise of
the right conferred by the said sub clause, and, in particular,
nothing in the said sub clause shall affect the operation of any
existing law in so far as it relates to, or prevent the State from
making any law relating to,

(9 the professional or technical qualifications necessary
for practising any profession or carrying on any
occupation, trade or business, or

(if) the carrying on by the State, or by a corporation owned or
controlled by the State, of any trade, business, industry or
service, whether to the exclusion, complete or partial, of
citizens or otherwise."

It is true that the Constitution of India guarantees fundamental right in
respect of freedom of trade and commerce, however, the same can be subjected to
reasonable restrictions as the same has been done in the present case.

61.  Inlight of the aforesaid by no stretch of imagination the circular can be
said to be ultra vires. The restriction imposed by Government of India and
Reserve Bank of India amounts to reasonable restriction and in noway violating
the freedom of trade and commerce as pleaded by the petitioner. No case for
interference is made out in the matter and the writ petition is dismissed.

Certified copy as per rules.

Petition dismissed
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WRIT PETITION
Before Mr. Justice Prakash Shrivastava
W.P. No. 14632/2020 (Indore) decided on 23 October, 2020

VIJAY KUMAR SHARMA ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

(Alongwith W.P. Nos. 14654/2020, 14689/2020, 14790/2020,
14791/2020, 14793/2020, 14795/2020, 14797/2020 & 14802/2020)

A. Municipal Service (Executive) Rules, M.P, 1973, Rule 13
(amended) — Promotion — Post of Chief Municipal Officer — Held — Since
petitioners were only having charge of Chief Municipal Officer and their
substantive post were different, therefore they have no right to continue as
Chief Municipal Officer — Petitions disposed with directions.

(Paras 9, 14 & 22)

@. TIvglferaT |ar (drdfurer) (499, 1.9, 1973, a9 13 (G@niferq)
— gglI=ifd — &7 TIRYIfI®T JfErarT &1 ye — afireiRa — gfe ardmmr «
T &R TRUTTADT BRI $T ddad YHR AT 9T S9a ARrSRA ug = o,
sufy 92 g TRUIfAST ARG & U A 99 B &1 I AfreR 78 2 —
e & are Aifae g FRigd |

B. Municipal Service (Executive) Rules, M.P., 1973, Rule 13
(amended) — Post of Chief Municipal Officer — Eligibility — Held — Post of
CMO should be given to those who fall in the feeder cadre to the post of Chief
Municipal Officer — Employees/post which are eligible or to be considered
for promotion to the post Chief Municipal Officer Class A, Class B & Class C
enumerated. (Paral16 & 17)

. TIRYIferdT |ar (wriurer) (99, 9.9, 1973, (99 13 (Geifera)
— &g TIRYIferaT EreRT &1 Y — yraar — AREiRa — g TRutfera
IS &1 ug = &A1 ST Arfey Sl & TRUIfadT PRl & U 8q
BISY BTSR H AT & — &I TRUADT IS At A, A BI Aol C S ug
TR USIHT 2g U A1 faaR A ol 9 ard sar) / us g 6 13 |

Casesreferred:

W.P. No. 5135/2012 order passed on 03.10.2013, W.P. No. 625/2015 order
passed on 22.04.2015.

Peyush Jain, for the petitioners.
Pushyamitra Bhargava, Addl. A.G. with Amol Shrivastava for the
respondents/State.
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ORDER

PRAKASH SHRIVASTAVA, J.:- This order will govern the disposal of WP
No0.14632/2020, 14654/2020, 14689/2020, 14790/2020, 14791/2020,
14793/2020, 14795/2020, 14797/2020 & WP No.14802/2020 since it is jointly
submitted by learned counsel for parties that all these writ petitions involve same
issue on the identical fact situation.

2. These writ petitions have been filed by the petitioners challenging the
order dated 23" September, 2020 whereby the charge of the Chief Municipal
Officer has been taken from the petitioners and they have been posted to their
substantive post of Accountant, Sanitary Inspector, Head Clerk-cum-Accountant,
Assistant Grade [ and II etc.

3. For convenience facts are taken from WP No.14632/2020.

4. The case of the petitioner is that he was working as Head Clerk-cum-
Accountant in the Municipal Council and was given the charge of the Chief
Municipal Officer long back. Since then he is working as Chief Municipal Officer
and the post of petitioner falls in the feeder cadre for promotion to the post of
Chief Municipal Officer, therefore, by the impugned order the charge of Chief
Municipal Officer cannot be taken from the petitioner on the ground that the
substantive post of the petitioner is not in the feeder cadre.

5. Respondents have filed their reply taking the stand that the petitioner was
only having the charge of the Chief Municipal Officer, therefore, no right was
created in favour of the petitioner and that the substantive post of the petitioner is
not in the feeder cadre for promotion to the post of Chief Municipal Officer.

6. Shri Peyush Jain, learned counsel for petitioners submits that the
petitioners are in the feeder cadre for promotion to the post of Chief Municipal
Officer. He further submits that in terms of M.P. Municipal Service (Executive)
Rules, 1973, an employee of the Municipal Council having requisite experience
and qualification is eligible for promotion to the post of Chief Municipal Officer
and the Rules do not restrict the feeder cadre to the Superintendent, Revenue
Inspector or Revenue Sub Inspector only. He further submits that the similarly
situated employees were earlier promoted as Chief Municipal Officer, therefore,
the petitioners cannot be discriminated. He has also submitted that the judgment
of the High Court on the basis of which the impugned order has been passed
relates to employees working on different post, therefore, on that basis charge of
the Chief Municipal Officer cannot be taken from the petitioners. He also submits
that the petitioners had earlier filed WP No0.7592/2016 and by order dated
22/11/2016 (Annexure P/7) this Court had directed to decide the representation,
but instead of deciding the representation the impugned order has been passed.
Referring to the promotion orders dated 25/6/2020, 19/7/2019 and 3/8/2015 he
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has submitted that the ministerial employees have been promoted as Chief
Municipal Officer, therefore, the same benefit should be extended to the
petitioners also.

7. Shri Pushyamitra Bhargava, learned Addl.Advocate General submits that
under the amended Rules of 1973, the petitioners do not fall within the feeder
cadre for promotion to the post of Chief Municipal Officer, therefore, they are not
entitled to continue as Incharge Chief Municipal Officer in view of the earlier
direction of this Court in WP No0.5135/2012 and WP No.625/2015. He further
submits that since the petitioners were only officiating the post as Chief
Municipal Officer, therefore, they have no right to the said post and that the
provisions relating to the feeder cadre contained in the Rules are to be given a
purposive interpretation keeping in view the intention of the legislature, having
due regard to the fact that interpretation may not lead to absurd result. He further
submits that till now only the employees of the feeder cadre have been promoted
and that there was some error in the order dated 26/9/2020 Annexure P/10 which
has subsequently been corrected vide Annexure R/2 by recalling the order of
posting in respect of ineligible person. He has also submitted that the promotion
orders of other employees on which the petitioner is relying upon have been
passed in the review DPC based upon the gradation list dated 1/1/2014 and if any
petitioner comes forward demonstrating that on the basis of gradation list of
1/1/2014 any junior has been promoted ignoring his claim, then the respondents
are ready to consider it. He has also submitted that the Madhya Pradesh State
Urban Finance Service (Recruitment and Conditions of Service) Rules, 2017 has
been framed in which the provision has been made for promotion of Accountant
as Assistant Accounts Officer and that the channel of promotion to the post of
Accountant is different. He has also submitted that prior to the amendment of
2015, employees of the Municipal Council with 10 years service were eligible,
but after the amendment now the feeder cadre is different and that the respondents
are filling up the post of Chief Municipal Officer by direct recruitment and
thereafter if any posts remains vacant, then the same will be filled up by giving
charge to other eligible persons.

8. I have heard the learned counsel for parties and perused the record.

0. It is undisputed before this Court that the substantive post of the
petitioners is Accountant, Head Clerk-cum-Accountant, Assistant Grade I,
Assistant Grade II etc and they are merely officiating on the post of Chief
Municipal Officer, therefore, as such they have no legal right to continue on the
said post unless they are able to demonstrate that the action of the State is arbitrary
or discriminatory.

10. This Courtin WP No0.5135/2012 in the case of Sanjay Soni & ors. Vs. State
of MP and Ors by the order dated 3/10/2013 had taken note of the fact that the
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employees holding post not falling in the feeder cadre are working as Incharge
Municipal Officer, therefore, this Court had issued clear direction to ensure that in
all such places where Chief Municipal Officer are posted in the Municipal
Council and Nagar Panchayat in incharge capacity, only those should be allowed
to continue on the post who are holding substantive post which are in the feeder
cadre for regular promotion on the post of Chief Municipal Officer. In the case of
Sanjay Soni (supra) it was directed that:-

"9- Admittedly the petitioners are working in the Executive
services of the Municipal Councils. Their post is not included in
the Second Schedule of 1973 Rules. They are not working on
the feeder post to be considered for promotion on the post of
Chief Municipal Officer in C category Municipal Council or
Nagar Panchayat. At any rate, they cannot be promoted on the
said post. It has rightly been pointed out by learned Deputy
Advocate General that separate channel of promotion is made
available for Sanitary Inspectors and they can be promoted
under the different Rules made in the year 2011, on the post of
Health Officers but are not to be promoted on the post of Chief
Municipal Officer at any rate. The petitioners are not working
on a cadre post, which falls amongst the feeder posts for
promotion on the post of Chief Municipal Officer. The reliance
placed by the petitioners on circular dated 28.08.1991 is totally
misconceived. As has been pointed out from Rule 5 of 1973
Rules, the enlargement of the feeder post, inclusion of certain
more feeder posts without making an amendment in the 1973
Rules or the Schedule appended to the said Rules was not
permissible even in exercise of administrative powers by the
State Government. Such a circular will not give any benefit to
the petitioners.

10. In the light of this, if the circular dated 04.02.2012 is
examined, only this much is said that because of shortage of the
Chief Municipal Officers, earlier action was taken to post
certain persons as Incharge Chief Municipal Officers and that
being so, when the entire Rules were examined by this Court in
earlier writ petition and direction was given that the posts of
Chief Municipal Officers are to be filled in by the respondents in
accordance to the provisions of 1973 Rules, it was necessary to
send back those, who were not appointed on the feeder post for
promotion on the post of Chief Municipal Officer but were
made to function as Incharge Chief Municipal Officer to their
substantive posts. If such instructions have been issued on the
strength of an order passed by this Court, which has attained
finality, how could it be said that the circular issued by the State
Government is illegal or runs contrary to the provisions of the
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Rules. In view of this, challenge to the circular dated
04.02.2012 isnot acceptable.

11. Now the only question is whether the petitioners
could be permitted any longer to continue on the post of Chief
Municipal Officer in incharge capacity ? In accordance to the
service laws and the well recognized principles, it is clear that
an employee is entitled to hold his substantive post on which he
is appointed in accordance to the Rules. No employee can claim
a posting on a different post dehors the Rules. Even if such an
improper order was earlier issued, the said order will not
constitute a right in favour of such an employee to claim his
posting in such capacity. Such directions cannot be issued as no
right to the petitioners is available in such circumstances even in
exercise of powers under Article 226 of the Constitution of India
by this Court. However, the grievance of the petitioners is also to
be noted that such an order is issued only in respect of petitioners
and in respect of few persons only whereas in the entire State large
number of persons are working as Incharge Chief Municipal
Officers, though they are not substantively holding the feeder post
for their promotion on regular basis as Chief Municipal Officers.

12. Keeping in view these submissions and in view of the
discussions made herein above, while dismissing the writ petition
and vacating the interim stay, it is directed that the State
Government will ensure that in all such places where the Chief
Municipal Officers are posted in the Municipal Councils and
Nagar Panchayats in Incharge capacity, only those would be
allowed to continue on the post who are holding substantive
posts, which are in feeder cadre for regular promotion on the
post of Chief Municipal Officer. All others, who are not
substantively holding the feeder post for promotion on the post
of Chief Municipal Officer would be sent back to work on their
substantive post forthwith."

11. Similarly the issue again came up in WP No0.625/2015 and this Court
while passing the order dated 22/4/2015, after taking note of the relevant
provisions of the M.P. Municipalities Act, 1961, had held that:-

"5. Looking to the aforesaid scheme of the Act, which is in fact,
is in consonance to the fulfillment of the constitutional mandate
as referred to hereinabove it is the statutory requirement of the
State Government to make appointment/posting of Chief
Municipal Officer in every Municipal Council from the date the
State Municipal Service (Executive) was constituted by making
the Rules.
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6. The Rules prescribed the mode of recruitment of the Chief
Municipal Officer in different grades of Municipal Council and
Nagar Panchayat. Classification of Chief Municipal Officers is
also made. For appointment on the lowest category of Chief
Municipal Officer, the provision is made to fill in 50% post by
direct recruitment and 50% post by promotion of the Municipal
employees serving in different Municipal Councils. Since the
Rules are made under the provisions of the Act, they have the
force of law and their violation is not permissible. Since the
Chief Municipal Officer is required to discharge the statutory
duty, only the competent persons are required to be appointed
by both modes i.e. by direct recruitment and promotion. The
Full Bench of this Court in the case of Suresh Chandra Sharma
Vs. State of M.P. and others [2000 (2) MPLJ 530], has held that
the Chief Municipal Officers are the holder of the civil post of the
State. Thus, this is onerous responsibility of the respondents-State
to see that the posts of Chief Municipal Officer are manned by
competent persons and in any case the adhocism may not be
resorted in the matter of posting of Chief Municipal Officer.

7. It appears that the State Government has failed to discharge its
statutory obligation of making appointment of regular Chief
Municipal Officer by direct recruitment or by promotion of
municipal employees and this has resulted in giving current charge
of'the post of Chief Municipal Officer to the subordinate municipal
employees. It is seen by this Court on various occasion that such
powers of the Chief Municipal Officer are given to some
Municipal employees who are not even eligible to be
promoted/appointed on the post of Chief Municipal Officer in
terms of the scheme of the Act and the Rules.

8. XXXXXXXXXXX
9. XXXXXXXXXXX

10. In view of the aforesaid, the order of posting of the petitioner
as also the respondent No.3 both cannot be sustained in eye of law.
Both the orders stand quashed. The petitioner and respondent
No.3 would be posted on their substantive post in appropriate
Municipal Council or Nagar Parishad as the case may be. The
respondent No.1 will issue an order of giving current charge of
the post of Chief Municipal Officer of Nagar Parishad,
Birshingpur, District Satna, to the senior most Municipal
employee, who is in the zone of consideration to be appointed
on the post of Chief Municipal Officer, who will continue to
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function as such till the regular Chief Municipal Officer in terms
of'the statutory Rules is appointed and posted in the said place.

11. Let this order be brought to the notice of the Chief Secretary
of the State Government who will direct the concerned
Secretary of the department to issue instructions in that respect
and to withdraw the current charge of the post of Chief
Municipal Officer from ineligible persons who are functioning
as Incharge Chief Municipal Officer and will assign the charge
of the said post to the concerned senior most Municipal
employee, who is in the zone of consideration to be appointed
on the post of Chief Municipal Officer. The State Government
will ensure making of regular posting of the Chief Municipal
Officer in every Municipal Council and Nagar Parishad within a
period of six months from today."

12. Hence, there was a clear mandate of this Court to withdraw the current
charge of the post of Chief Municipal Officer from the ineligible persons who are
functioning as Incharge Chief Municipal Officer and assign the charge of the post
to the concerned senior most municipal employee who is in the zone of
consideration for appointment on the post of Chief Municipal Officer.

13. The opening para of the impugned order dated 23/7/2020 in the present
case reveals that the impugned order has been passed in pursuance to the
directions issued in the aforesaid writ petitions.

14. This Court has already noted above that since the petitioners were only
having the charge of Chief Municipal Officer and their substantive posts were
different, therefore, they have no right to continue as Chief Municipal Officer. The
matter does not rest here because the impugned order states that the post of the
petitioners do not fall in the feeder cadre for promotion to the post of Chief Municipal
Officer. Hence, this Court is required to examine if the petitioner's substantive post is a
feeder cadre post for promotion to the post of Chief Municipal Officer.

15. There is no dispute between the parties that the appointment as Chief
Municipal Officer is to be made in terms of the M.P. Municipal Service (Executive)
Rules 1973 (for short "Rules of 1973"). The Rule 13 of the Rules of 1973 provides
that the post of Chief Municipal Officer in Selection Grade, Class I, Class II and
Class III shall be filled up by promotion as laid down in II Schedule. As per
Schedule 11, 50% post of Chief Municipal Officer is to be filled up by direct
recruitment and remaining 50% by promotion. The aforesaid Rules have been
amended vide Notification dated 10" April, 2015 and the English version of the
amended Schedule Il is as under:-
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Munici 11 34800- Years | Years |Municipal |dua |Superintendent of
pal Grade Council- te [Class-A
Officer pay 257 ofa Munic%pal
(Class- 3600 . Rec Council, Revenue
Inspectors and
C) Reserve- |ogn

> [Revenue sub

10 ize

d Inspectors of
Uni |class € Municipal
ver |Council and
sity [employee of the
Municipal
Council having at
least 5 years
experience of the
respective post.

16. Since there is some dispute in respect of the reading of these Rules,
therefore, the Hindi version of the amended Schedule II is also reproduced as
under:-

{Frrm 5 & Su—"rgM (1) &1 =vs (1) SRag)
Tt BT BT NIRRT
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5 = 267 | ey | 9300 | 50 [ 50 | 21 W | 40 ¥ | 1. TR werEr [HUA | e wrfere
TRYTfeTRT syofy & | ofer | uforera uRug—257 T Ry &
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17.  Afair reading of the amended Rules reveals that the following employees
are eligible for consideration for promotion to the post of Chief Municipal Officer
Class A, Class B and Class C.

[A] Chief Municipal Officer Class A-- (1) Chief Municipal Officer Class
B; (i1) Revenue Officer of Class AA and A Municipal Council.

The above officers should have atleast five years experience on their post.

[B]  Chief Municipal Officer Class B-- (i) Chief Municipal Officer
Class C; (i1) Revenue Inspector of Class AA, A and B Municipal Council.

The above officers should have atleast five years experience on their post.

[C]  Chief Municipal Officer (Class C)-- (i) Superintendent of Class A
Municipal Council; (ii) Revenue Inspector of Class C Municipal Council; (iii)
Revenue Sub Inspector of Class C Municipal Council; [iv] Employees of the
Municipal Corporation having atleast five years experience of above post.

18. So far as feeder cader for promotion to the post of Chief Municipal Officer
Class A and B is concerned, the Column 12 of Schedule is very clear only Chief
Municipal Officers and Revenue Inspector/Sub Inspector mentioned therein are
eligible. The main dispute is in respect of the feeder cadre for the post of Chief
Municipal Officer Class C because in Column 12 it is mentioned that "employee
of the Municipal Council having atleast five years experience of the respective
post". "Respective post" in above expression means posts mentioned in the
preceding part of the same sentence i.e. Superintendent Class A Municipal
Council and Revenue Inspector/Sub Inspector of Class B Municipal Council.
This position is clearly reflected in the Hindi version of the Rules. If petitioner's
contention that above expression means any employee of Municipal Council
having experience on his post is accepted, then such an interpretation would lead
to absurd result as even a Peon having graduate degree with five years experience
as peon will become eligible for appointment to the post of Chief Municipal
Officer. That is not the intention of the Ruls. (sic: Rules) The Rule is required to be
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interpreted keeping in view the object that a person competent to discharge the
duties attached to the post and having sufficient experience is appointed.

19. Having regard to above legal position and keeping in view the expressed
language of column 12 of the Schedule, it is held that the Superintendent of Class
A Municipal Council and Revenue Inspector/Revenue Sub Inspector Class C
Municipal Council and also any employee of Municipal Council who has five
years experience of the above post of Superintendent and Revenue Inspector/Sub
Inspector is eligible for promotion as Chief Municipal Officer Class C.

20. Counsel for the State has pointed out that in terms of Sec.86 of the
Municipalities Act, vide notification dated 6/8/2014, five different services
namely State Administrative Service, Urban Sanitary Service, Engineering
Service, Finance Service and Revenue Service have been constituted. The State
has also framed Rules in exercise of the powers conferred by Sec.355 read with
Sec.86 of the M.P. Municipalities Act, 1961 by the name of Madhya Pradesh State
Urban Finance Service (Recruitment and Conditions of Service) Rules 2017
constituting State Urban Finance Service. In terms of Schedule IV, the
Accountants are eligible for promotion as Assistant Accounts Officers, therefore,
separate channel for promotion has been provided for the Accountant.

21. Though counsel for petitioner has referred to the promotion orders dated
25/6/2020, 19/7/2019 and 3/8/2015 in support of his plea that ministerial
employees have been promoted as Chief Municipal Officer, but he has failed to
point out any material to controvert the plea of the counsel for State that those
promotions were made under the unamended Rules on the basis of the seniority
list existing as on 1/1/2014 and error in the order dated 26/9/2020 has been
corrected by issuing Annexure R/1.

22.  In view of the above analysis, the Writ Petitions are disposed of with
following directions:-

(i) Challenge to the impugned order dated 23/10/2020 is
found to be devoid of any merit.

(i) If any of the petitioner raises an issue about his/her
eligibility for promotion to the post of Chief Municipal Officer
or the issue that his/her post falls in the feeder cadre for
promotion to the post of Chief Municipal Officer, then the
competent authority will decide that issue in the light of the
conclusion drawn by this court in this order about the feeder
cadre for promotion to the post of Chief Municipal Officer.

(iii) The respondents are directed to make regular
appointment to the post of Chief Municipal Officer by direct
recruitment/promotion as per Rules without any unnecessary
delay.
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(iv)  iffor any reason the charge of Chief Municipal Officer
is required to be given on account of administrative exigency to
the officer/employee of the feeder cadre to that post then the same
will be done having due regard to the directions already issued
inWPNo0.5135/2012 and WP No0.652/2015.

23. The signed order be placed in the record WP No.14632/2020 & a copy
whereof be placed in the record of connected WP No.14654/2020, 14689/2020,
14790/2020,14791/2020, 14793/2020, 14795/2020, 14797/2020 & WP
No.14802/2020.

Order accordingly

I.L.R. [2020] M.P. 2799
WRIT PETITION
Before Mr. Justice Vivek Rusia
W.P. No. 18190/2019 (Indore) decided on 3 November, 2020

DEVENDRAKUMAR SONI ...Petitioner

Vs.

STATE OF M.P. & ors. ...Respondents
A. School Education Teacher Education and Training Academic

(Gazetted) Service Recruitment and Conditions of Service Rules, M.P, 2011,
Rule 4(2)(a) & 6(c) and School Education District Institute of Education and
Training (Gazetted) Service Recruitment Rules, M.P., 1991, Rules 4, 6 & 11 —
Repatriation to Parent Department — Held — Petitioner was neither holding the
post of Lecturer at the time of commencement of Rules of 2011 nor he was
absorbed in DIET cadre under Rules of 1991, nor he is a person directly
recruited to service under Rules of 2011 & Rules of 1991 — He cannot be
treated to be in service of DIET after commencement of Rules of 1991 & 2011
—No ground of interference — Petition dismissed. (Paras 8to 10)

@. ol Rre, Rrera—Riem va glRieror sierelfia (verafyda) dar
gl @er dar &1 erd (9, 9.9, 2011, 797 4(2)@) T 6(c) v ¥t e, forar
Rrar vq gf¥reror eeqr (vrorgf3a) dar sl (99, 9.9, 1991, (9974, 6 T 11 —
gel faurT &1 wgad — afifeiRa — 2011 @ A1 YRY 89 @ 999 I
A 1 UTEATIS HT U< gRoT fod o1, 9 1991 @ a9 & sfasta, e Rrem ua
gRrerer G (1.8 3.9)) datf A Su@r faaas fear mar e ik 1 € a8
f, 2011 9 9, 1991 @ sfasfa, dar # Hieft w<dt foar T ve aafeq @ —
1991 9 2011 & 99 @ YRH 811 & Uvdrd, SS9 SL3Ms.3.<) @) Qa1 ¥ g=n
TE] AT ST AhdT — BASYT BT Bl IR 81 — ATFABT €T |

B. Service Law— Repatriation —Held — It is always the prerogative
of borrowing department to retain service of person on deputation and at any
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point of time they can be repatriated to the parent department — Since service
of petitioner was not found satisfactory, he was repatriated to parent
department — Repatriation order is neither punitive nor casting any stigma
on petitioner because he has already been earlier punished for irregularities.

(Para 11)

. war fafer — wycgradT — sitifeaiRa — gfafrgfea w aafaa o
Jar yfoenRa sx=1, G349, AaT SR o 91d faumT &1 wREfeR ghar @ iR
fodl +ff W I=° o fawmT &1 ducmafda fear s asdr @ — Ffe ard a5
a1 HAIYoS A8l urg 15 ofl, 39 o fanT o1 dycrafda = f&ar = o —
HYATId T AT T ol SUSIcHD 2 X - 1 T TR BIg Pl o4 dlell 2
e 3@ sifrafiaansy @ fag gd 4 i Rsa fFarargar 2|

Manoj Manav, for the petitioner.
Romil Malpani, P.L. for the respondents/State.

ORDER

VIVEK RUSIA, J.:- Petitioner has filed the present petition being
aggrieved by the order dated 22.08.2019 (Annexure P/2) whereby the Director
of Public Education has repatriated him to the parent department i.e. School
Education

Facts of the case, in short, are as under:

2. Vide order dated 15.12.1988 the petitioner was appointed as Lecturer by
the Director, Public Education. In the year 1996, the petitioner did Masters in
Education course with the prior permission of the Department. In order to provide
better education in the State of Madhya Pradesh, the State Govt. has established
District Institute of Education & Training (hereinafter referred to a DIET) in the
state . Vide order dated 07.07.2001 the petitioner was transferred in the capacity of
Lecturer to the DIET, Indore and since then he is working there.

3. On the basis of the enquiry report submitted by the Joint Director, Public
Education a show-cause notice dated 05.07.2019 was issued to the petitioner
alleging 5 irregularities said to have been committed by him. Petitioner submitted
a detailed reply to the show cause notice and vide order dated 01.08.2019 a
stoppage of increment with non-cumulative effect (minor punishment) was
imposed and the enquiry was closed. Thereafter, vide impugned order dated
22.08.2019 the petitioner has been repatriated to the parent department by the
Director, Public Education Centre, Bhopal. Being aggrieved by the aforesaid
order, the petitioner has filed the present petition before this Court mainly on the
ground that he has been repatriated to the parent department by way of penalty
that too by an incompetent authority. For the alleged misconduct he had already
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been punished by order dated 01.08.2019, hence now the present repatriation
based on the same charges amounts to double jeopardy to the petitioner.

4. After notice respondents No.1 to 4 have filed the return by submitting that
the petitioner's services were handed over to the DIET, Indore in the year 2001
under the administrative exigency. Since he has been found guilty of commission
of serious irregularities and dereliction of duty assigned to him which stands
proved after the departmental enquiry, the petitioner has rightly been repatriated
to the parent department. The petitioner has not challenged the punishment
imposed to him, therefore, he cannot deny the charges levelled against him. Since
his services are no more required in the DIET, therefore, he has rightly been sent
back to the parent department. He has no enforceable right to claim continuance in
the DIET.

5. By way of rejoinder the petitioner has raised an additional ground that by
virtue of Rule 4(2)(a) of the M.P School Education Teacher Education and
Training Academic (Gazetted) Service Recruitment and Conditions of Service
Rules, 2011 (hereinafter referred to as "the Rules of 2011'") he is holding the
substantive post of Lecturer in the DIET, hence he cannot be repatriated to the
School Education Department. Rule 6(c) of the Rules of 2011 provides the mode
of recruitment by way of transfer or on deputation on a substantive post in the
DIET, therefore, the petitioner has become a regular employee of the DIET and he
could not have been repatriated to the parent department.

6. Respondents have filed the additional return by submitting that after
coming into force of Rules of 2011 a separate cadre of employees working in the
DIET has been formed. The only eligible Lecturers working in the School
Education Department fulfilling the criteria laid down in the aforesaid rules were
included in the service and relieved by the State Govt. from their lien. The
petitioner being Lecturer of the School Education Department does not find his
name in the list of such cadre of Lecturers published by the DIET. The petitioner is
still holding his lien in the parent department. He has already been promoted as
Principal, High School in the Education Department w.e.f 15.08.2008 on the basis
of seniority as Lecturer, therefore, he is no more the employee of the DIET and
since his services are required in the DIET, he has rightly been sent back to the
parent department, hence the writ petition is liable to be dismissed.

Heard the arguments and perused the record.

7. Before deciding the validity of the impugned order it would be appropriate
to decide the issue as to whether the petitioner's services have been absorbed in the
cadre of DIET or not. According to the petitioner under Rule 4(2)(a) of the Rules
of 2011 a person who at the time of commencement of these rules are holding any
post as specified in Schedule-IA substantively or in officiating capacity shall be
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treated in service of the DIET. Rule 6(1)(c) provides the method of recruitment by
way of transfer or on deputation of the persons appointed on a substantive post in
such services as may be specified by the govt. in this behalf.

8. It is not in dispute that the petitioner was initially appointed on the post of
Lecturer in the School Education Department by the Commissioner Public
Education. Vide order dated 07.07.2001 he was transferred in the same capacity to
the DIET, Indore by the order of the Governor. At the relevant point of time, the
rules called the M.P School Education District Institute of Education and Training
(Gazetted) Service Recruitment Rules, 1991 (hereinafter referred to as 'the Rules
of 1991") was in force. Rule 4 of the Rules of 1991 says about the constitution of
the service and as per Rule 4(1) persons, who at the commencement of these rules
are holding substantively the posts specified in Schedule shall be in the service of
the DIET apart from the persons recruited in service before or after the
commencement of the Rules of 1991. Rule 6 provides the method of recruitment
1.e. (a) by direct recruitment by competitive examination (b) by the promotion of
members already in the service (¢) by transfer of persons who hold in a substantive
capacity. The petitioner was transferred to the DIET after the commencement of
the Rules of 1991, therefore, he is not falling in either of the sub-rules (1) to (3) of
Rule 4. So far the method of recruitment as provided under rule 6 is concerned
after the commencement of the Rules of 1991 recruitment to the services shall be
made by (a) direct recruitment (b) by promotion & (c) by transfer. The petitioner is
claiming himself to be in the service of DIET by virtue of section 6(1)(c) i.e. by
way of transfer. It is correct that if any person who holds a post in substantive
capacity such post in such service as may be specified in this behalf as transferred
to the DIET shall be treated as recruited under Rule 6. Rules 7 provides that all the
appointments in service after commencement of these rules shall be made by the
Government after selection by one of the methods of recruitment specified in Rule 6.

9. Schedule I appended to the Rules of 1991 provides the list of posts
included in the service with pay-scale and its appointing authority. At that time
757 posts of Lecturers were sanctioned to be appointed by the Direct Council. As
per Schedule-II (Rule 6) 100% posts of Lecturers are to be filled by direct
recruitment. Posts from 1 to 5 i.e. Principal to Senior Lecturers are to be filled by
direct recruitment or by way of promotion as per the percentage mentioned in
Schedule-II. Rules 6 applies to all the six services right from Principal (DIET) to
Lecturer, therefore, as per Schedule-I & II the Lecturers are liable to be appointed
by way of direct recruitment by competitive examination under Rule 6 (1) (a)
only. The mode of direct recruitment is provided in Rule 11. The Lecturer cannot
be appointed by way of promotion and by way of transfer because as per
Schedule-II 100% post of Lecturer is to be filled up by way of direct recruitment.

10.  The Rules of 1991 has been repealed by the Rules of 2011 in which Rule 4
provides constitution of service and sub-rule (2) of Rule 4 provides that the
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services shall consist of the following persons who are working in the DIET on
such posts as specified in Schedule-IA &1B. The persons, who at the time of
commencement of these Rules, are holding any posts as specified in Schedule-IA
substantively or in officiating capacity, the persons at the time of commencement
ofthese Rules will be absorbed in the service cadre and the persons recruited to the
service in accordance with the provisions of these Rules shall be treated in the
service of the DIET. There is no change in Rules 6 & 7 and Rule 11 in respect of
method or recruitment, appointment in service and direct recruitment through
competitive examination. In Schedule-IA appended to the Rules of 2011, 407
posts of Lecturers are sanctioned and as per Schedule-I11A 100% posts of Lecturer
are to be filled by way of direct recruitment, therefore, the petitioner was neither
holding the post of Lecturer at the time of commencement of the Rules of 2011 nor
he was absorbed in the DIET cadre under the Rules of 1991 as discussed above nor
he is a person recruited to the service under the Rules of 2011. 100% posts of
Lecturer are liable to be filled up by way of direct recruitment for which procedure
is prescribed in the Rules of 2011. The posts other than Lecturer in the cadre of
DIET are liable to be filled up either by promotion or by transfer under Rule
6(a),(b) & (c) but so far the post of Lecturer is concerned no one is liable to be
treated in service or appointed in the service of DIET as Lecturer by way of
promotion and by way of transfer, therefore, the petitioner was neither directly
recruited to the post of Lecturer under Rule 11 of the Rules of 1991 & Rules of
2011, therefore, he cannot be treated in the service of DIET after the
commencement of the Rules of 1991 & 2011. Hence, the contention of Shri
Manav that the petitioner has become the employee of the DIET is hereby
rejected.

11. So far the repatriation of the petitioner by the impugned order is concerned
itis always the prerogative of the borrowing department to retain the service of the
person on deputation and at any point of time, they can be repatriated to the parent
department. Since the services of the petitioner were not found satisfactory,
therefore, he has been repatriated to the parent department. The respondent has
only mentioned the reasons for his repatriation in the impugned order which
became the basis of his repatriation hence cannot be termed as double
punishment. The impugned order is neither punitive nor casting any stigma on the
petitioner because he had already been punished vide order dated 01.08.2019 and
that order has attained finality.

12.  Inview ofthe foregoing discussion, I do not find any ground to interfere in
the impugned order. Accordingly, the petition is dismissed.

No order as to cost.

Petition dismissed
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L.L.R. [2020] M.P. 2804 (DB)
WRIT PETITION
Before Mr. Justice Sanjay Yadav, Acting Chief Justice &
Mr. Justice Vijay Kumar Shukla
W.P. No. 13291/2020 (Jabalpur) decided on 3 December, 2020

JUSTICE SHAMBHU SINGH (RTD.) ...Petitioner
Vs.
UNION OF INDIA & ors. ...Respondents

(Alongwith W.P. No. 15461/2020)

A. Supreme Court Judges (Salary and Conditions of Service) Act
(41 of 1958), Section 16B and High Court Judges (Salaries and Conditions of
Service) Act, (28 of 1954), Section 17B — Pension/Family Pension — Additional
Quantum — Interpretation of word “From” — Held — Interpretation of Section
17B of Act of 1954 shall apply mutatis mutandis to Section 16B of Act of 1958
i.e. the expression “From” in each entry of scale provided u/S 16B will mean
“starting point” of “the year” instead of “after” the completion of “the year”.

(Para 7)

@. Seqad Ty <rrEfter (daw v dar wrd) sifefaan, (1958
@1 41), €T 16B vT 8=aq ~1a1crd =rAreNer (da=1 siiv dar ard’) sifeif=aw (1954
@7 28), &IRT 17B — 99171,/ gRare 9971 — sifafRad arar — & 7rsg &1 fAd a7 —
AR — 1954 & AW @1 aRT 17B &1 Fd=a 1958 & sifeif-raw &1
gRT 16B UR JATqAS URGd Afgd @R[ s idid &RT1 16B & 3favid
Sudfera daF @) gyds yfafe ¥ sif¥reafdd Q" &1 el “ad” & yof g4 @&
“gEATd” B IO qY” BT YR g g |

B. Supreme Court Judges (Salary and Conditions of Service) Act
(41 of 1958), Section 16B, High Court Judges (Salaries and Conditions of
Service) Act, (28 of 1954), Section 17B and Constitution — Article 226 — Scope &
Jurisdiction — Held — Relief of general nature sought by petitioner for
extension of benefits of Section 16B of Act of 1958 and Section 17B of Act of
1954 to the retired Judges of High Courts and Supreme Court or their
respective family pensioner cannot be acceded to — Respondents directed to
construe the word “From” as first day of entering minimum age of slab to the
petitioners — Petitions allowed to such extent. (Para8 & 9)

. STTH ~rITTd ~IrrEfer (da+ siv dar 7rd) siferfaaa, (1958
@71 41), &IRT 16 B, 9&d ~q1qTerd ~qrATeNer (@a+ 3iiv dar ord) siferf=as
(1954 &T 28), €IIRT 17 B V9 WIAETT — 3207 226 — ATAT T EHTAT—
IfreiRa — Il gRT 9= UTadl Ud 9dfsd U™mEd @ |diigw
<qrarefien a1 S URaR & A fera I BY 1958 @ AfSfa &) aRT 16B
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AT 1954 & AR™AFTIH BT gRT 17B & @MW BT fIGR S @ forg =arer 1an
AT TR b1 AT WbR 781 fHar o1 Gadr — gafi:ror s 4 2req &1
312} AT & AT ATY Tld § Y4ade A & Y &7 & wu § I S
?q R fear rar — afaed Saa dwr a@ AR |

Cases referred:
AIR 1972 SC 1293,(2010) 12SCC210,AIR 1954 SC207.

Sumeet Samvatsar, for the petitioners.
J.K. Jain, Asstt. Solicitor General for the respondent Nos. 1 & 2.
S.P. Nair, for the respondent No. 3 in W.P. No. 13291/2020.

ORDER

The Order of the Court was passed by :
SANJAY YADAV, ACTING CHIEF JUSTICE :- These writ petitions by the
Association of Retired Judges of Supreme Court and High Courts of India and a
retired judge of this Court raises the issue as to interpretation of Section 16B of the
Supreme Court Judges (Salaries and Conditions of Service) Act, 1958 and Section
17B of the High Court Judges (Salaries and Conditions of Service) Act, 1954.

These provisions are reproduced below :

Section 16B of the Supreme Court Judges (Salaries and Conditions of
Service) Act, 1958.

"16B. Additional quantum of pension of family pension. - Every
retired Judge or after his death, the family, as the case may be,
shall be entitled to an additional quantum of pension or family
pension in accordance with the following scale :-

Age of pensioner or family Additional quantum of

pensioner pension or family pension
From eighty years to less than Twenty per cent of basic
eighty-five years pension or family pension
From eighty-five years to less Thirty per cent of basic
than ninety years pension or family pension
From ninety years to less than Forty per cent of basic
ninety-five years pension or family pension
From ninety-five years to less Fifty per cent of basic
than hundred years pension or family pension
From hundred years or more Hundred per cent of basic

pension or family pension
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Section 17B of the High Court Judges (Salaries and Conditions of
Service) Act, 1954.

"17-B. Additional quantum of pension or family pension. -
Every retired Judge or after his death, the family, as the case
may be, shall be entitled to an additional quantum of pension or
family pension in accordance with the following scale :

Age of pensioner or family Additional quantum of
pensioner pension or family pension
From eighty years to less than Twenty percent of basic pension
eighty-five years or family pension
From eighty-five years to less Thirty percent of basic pension
than ninety years or family pension
From ninety years to less than Forty percent of basic pension
ninety-five years or family pension
From ninety-five years to less Fifty percent of basic pension
than hundred years or family pension
From hundred years or more Hundred percent of basic
pension or family pension

2. Precise submission on behalf of the petitioners is that the expression
"From" in each entry of the scale provided under Section 17B of 1954 Act has
been interpreted by the Division Bench of the Gauhati High Court in W.P.(C)
4224/2016 (Virendra Dutt Gyani vs. The Union of India & ors.) decided on
15.03.2018 to mean "starting point" of "the year" instead of "after" the completion
of "the year". It is urged that the decision in Virendra Dutt Gyani (supra) was put to
test before the Supreme Court by the Union of India vide Special Leave Petition
(Civil) Diary No.18133/2019 which was dismissed on 08.07.2019. The grievance
of the petitioners is that the expression "From" in the Central Act having been
interpreted in a particular manner need to be universally applied in similar fact
situation. However, the Union of India, it is urged, is not adhering to the same and
the benefit of enhanced pension are extended only to those pensioners who
approaches the Court. The petitioners accordingly seek direction to the
respondents to extent the benefit of Section 16B of the Act of 1958 and Section
17B ofthe Act of 1954 by interpreting the word "From" as the first day of entering
the minimum age slab (i.e. 80, 85, 90, 95 and 100 years) along with other
consequential benefits with regard to the retired Supreme Court and High Court
Judges or their respective family pensioner.
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3. In W.P.No0.13291/2020, Respondent-Union of India has filed an Affidavit
through Under Secretary, Department of Justice, Ministry of Law and Justice,
New Delhi and has adopted the same in W.P.No.15461/2020; wherein, while not
disputing that based on the recommendation of Sixth Pay Commission, the
Central Government had decided to grant additional quantum of pension/family
pension to retired civil servants with reference to the age of the pensioner/family
pensioner. And on the same analogy, it was proposed to extend similar benefit to
all the retired Judges of High Court and Supreme Court. The civil pensioners and
family pensioners, it is urged, are being sanctioned additional quantum of pension
on completion of the age of 80 years. It is further contended that after dismissal of
Special Leave Petition and the legal opinion for not seeking Review, the
respondent is now holding inter-departmental consultation for deciding further
course. On these contentions the respondents seek dismissal of petition.

4. In Virendra Dutt Gyani (supra) the Division Bench of Gauhati High Court
while disgressing from the well established principle applicable to the
construction of statute that ordinarily in computing time, the rule observed is to
exclude the first and include the last as contained in Section 9 of the General
Clauses Act, 1897 [please see - Haru Das Gupta vs. The State of West Bengal AIR
1972 SC 1293 : Para-5 and State of Himachal Pradesh vs. Himachal Techno
Engineers ; (2010) 12 SCC 210 : Para-13] and taking recourse to purposive
interpretation held :

"22. Therefore, as per the dictionary meaning, the expression
"from eighty years" would indicate the starting point of eighty
years. However, as a note of caution, it has also been clarified that
inclusiveness or exclusiveness associated with the expression
would have to be interpreted having regard to the intention for
use of such word or expression.

23. Petitioner is right when he says that section 17B was
inserted in the parent Act in the year 2009 to provide some
succour to the ageing retired judges. Long back Winston
Churchill had said that service rendered by judges demands the
highest qualities of learning, training and character. These
qualities are not to be measured in terms of pounds, shilling and
pence according to the quantity of work done. After rendering
such service to the nation, it is the duty of the State to ensure that
a retired judge who has entered the autumn of his life is
adequately looked after. A retired judge at the fag end of his life
has peculiar problems on account of his advanced years and
failing health. It is to cater to such a situation that Parliament in
its wisdom had amended the Act in the year 2009 by inserting
section 17B entitling every retired judge to additional quantum
of pension or in case of death, the family to additional quantum
of family pension in the scale mentioned.
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24. Ifthis is the object behind insertion of section 17B, we must
adopt such an interpretation which effectuates the object of the
provision and which does not frustrate the object.

25. Justice G.P. Singh in his seminal work Principles of
Statutory Interpretation dealt with the subject of purposive
construction of statutes. According to him, when material words
are capable of bearing two or more constructions, the most
firmly established rule for construction of such words of all
statutes is the rule laid down in Hey don's case. This rule which
is also known as "purposive construction" or "mischief rule",
requires consideration of four matters while construing an
Act—

(i) whatwas the law before the making of the Act;

(i1) what was the mischief or defect for which the law did
not provide;

(iii) what is the remedy that the Act has provided; and
(iv) what s the reason of the remedy.

The rule than directs that the courts must adopt that construction
which shall suppress the mischiefand advance the remedy.

25.1 In Bengal Immunity Co. v. State of Bihar, AIR 1955 SC
661, Supreme Court succinctly explained the rule holding that it
is a sound rule of construction of a statute for the sure and true
interpretation of all statutes in general, including beneficial
ones. After discerning and considering the four things as noticed
above, the court is always to make such construction as shall
suppress the mischief and advance the remedy; to suppress
subtle inventions and evasions for continuance of the mischief;
and to add force and life to the cure and remedy, according to the
true intent of the makers of the Act.

25.2 According to Lord Reid, "the word mischief is traditional".
He expanded it to include "the facts presumed to be known to
Parliament when the Bill which became the Act in question was
before it" and "the unsatisfactory state of affairs" disclosed by
these facts "which Parliament can properly be supposed to have
intended to remedy by the Act".

25.3 Ashasbeen observed by the Supreme Court, to interpret a
statute in a reasonable manner, the Court must place itself in the
chair of a reasonable legislator. So done, the rules of purposive
construction have to be resorted to which would require the
construction of the Act in such a manner as to see that the object
ofthe Actis fulfilled.
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25.4 In selecting different interpretations, court would adopt
that which is just, reasonable and sensible. A construction that
results in hardship, serious inconvenience, injustice, absurdity
or anomaly or which leads to inconsistency or uncertainty has to
be avoided.

25.5 Of course this rule would have no application when the
words are susceptible to only one meaning and no alternative
construction is reasonably open.

26. While on purposive construction, it would be useful to refer to
the decision of the Supreme Court in New India Assurance Co.
Ltd. v. Nusli Neville Wadia, (2008) 3 SCC 279, which was placed
before us by learned counsel for the petitioner. In that case,
Supreme Court was considering the question as to who should
lead evidence in a proceeding under the Public Premises (Eviction
of Unauthorised Occupants) Act, 1971. In the context of that
question, Supreme Court observed that a literal construction
would lead to an anomalous situation because the landlord may
not be heard at all or may not even be permitted to adduce any
evidence in rebuttal. In such a situation, the rules of purposive
construction have to be resorted to which would require the
construction of the Act in such a manner so as to see that the object
ofthe Actis fulfilled. Referring to Purposive Interpretation in Law
by Aharom Barak, Justice Sinha speaking for the Bench
explained purposive construction as under:

"Hart and Sachs also appear to treat ‘purpose’ as a subjective
concept. I say 'appear' because, although Hart and Sachs claim
that the interpreter should imagine himself or herself in the
legislator's shoes, they introduce two elements of objectivity:
First, the interpreter should assume that the Legislature is
composed of reasonable people seeking to achieve reasonable
goals in a reasonable manner; and second, the interpreter
should accept the non-rebuttable presumption that members of
the legislative body sought to fulfill their constitutional duties in
good faith. This formulation allows the interpreter to inquire
not into the subjective intent of the author, but rather the intent
the author would have had, had he or she actedreasonably. "

27. Let us now revert back to section 17B of the Act which
though quoted above, is again extracted hereunder for
convenience of the deliberation:

"17B. Additional quantum of pension or family pension.—
Every retived Judge or after his death, the family, as the case
may be, shall be entitled to an additional quantum of pension or
family pension in accordance with the following scale :
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Age of pensioner or fanily
pensioner

Additional quantum of
pension or family pension

From eighty years to less than
eighty-five years

Twenty percent of basic
pension or family pension

From eighty-five years to less than
ninety years

Thirty percent of basic pension
or family pension

From ninety years to less than
ninety-five years

Forty percent of basic pension
or family pension

From ninety-five years to less than

Fifty percent of basic pension or

L.L.R.[2020]M.P.

family pension
Hundred percent of basic
pension or family pension

hundred years
From hundred years or more

28. If we look at the first two slabs, we find that the first slab is
from 80 years to less than 85 years and the second slab is from
85 years to less than 90 years. The second expression in both the
slabs is quite clear : it is either less than 85 years or less than 90
years. Now, if we apply the interpretation given by the
respondents to the first expressions, i.e., from 80 years and from
85 years, consequence would be that on completion of 80 years
to less than 85 years a retired judge would be entitled to the first
scale of additional pension and again on completion of 85 years
to less than 90 years, the retired judge would be entitled to the
second scale of additional pension. In this process, not only the
80th year would stand excluded, even the 85th and 90th years
would be excluded. Likewise, the 95th year as well as the 100th
year would also be excluded. This could not be and certainly
was not the intention of the law makers. Therefore, by applying
purposive interpretation, we have no hesitation in our mind that
the interpretation put forward by the respondents is not only
unreasonable and irrational leading to an anomalous situation, it
would also defeat the very object behind insertion of section
17Binthe Act."

5. The judgment in Virendra Dutt Gyani (supra) has since been affirmed by
Hon'ble Supreme Court in SLP (C) Diary No.18133/2019 decided on 08.07.2019;
wherein, itis held :

"Delay Condoned.

Having heard learned counsel for the petitioners
and on perusing the relevant material, we are not inclined
to interfere. The special leave petition is accordingly
dismissed."
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6. And, as it turn out from the Affidavit (supra) filed by the Union of India,
the order passed in Virendra Dutt Gyani (supra) has been allowed to attain finality
as would escape its application to the petitioners herein.

7. That, Section 16B of the Act of 1958 is also worded in the same terms as
Section 17B of the Act of 1954. The same deserves to be interpreted in the same
manner as Section 16B of the Act of 1658 (sic : 1958). The interpretation of
Section 17B of the Act of 1954 shall apply mutatis mutandis to Section 16B of the
Act of 1958 i.e. the expression "From" in each entry of the scale provided under
Section 16B of the Act of 1958 will mean "starting point" of "the year" instead of
"after" the completion of "the year".

8. The question, however, is whether in a petition of this nature a declaration
can be given to make the decision in Virendra Dutt Gyani (supra) applicable to all
the retired judges of Supreme Court and the High Court irrespective of their
residence. The answer lies in the decision in K.S.Rashid vs. The Income Tax
Investigation Commission AIR 1954 SC 207; wherein, it is held:

"3. ... The whole law on this subject has been discussed and
elucidated by this court in its recent pronouncement in Election
Commission v. Venkata Rao [AIR 1953 SC 210] where the
observations of the Judicial Committee in Parlakimedi's case,
upon which reliance has been placed by the Punjab High Court,
have been fully explained. It is to be noted first of all that prior to
the commencement of the Constitution the powers of issuing
prerogative writs could be exercised in India only by the High
Courts of Calcutta, Madras and Bombay and that also within
very rigid and defined limits. The writs could be issued only to
the extent that the power in that respect was not taken away by
the Codes of Civil and Criminal Procedure [ Vide in this
connection Beasant v. The Advocate General of Madras, 46 1A
176] and they could be directed only to persons and authorities
within the original civil jurisdiction of these High Courts. The
Constitution introduced a fundamental change of law in this
respect. As has been explained by this Court in the case referred
to above, while Article 225 of the Constitution preserves to the
existing High Courts the powers and jurisdictions which they
had previously, Article 226 confers, on all the High Courts, new
and very wide powers in the matter of issuing writs which they
never, possessed before. "The makers of the Constitution" thus
observed Patanjali Sastri C.J. in delivering the judgment of the
court, "having decided to provide for certain basic safeguards
for the people in the new set-up, which they called fundamental
rights, evidently thought it necessary to provide also a quick and
inexpensive remedy for the enforcement of such rights, and,
finding that the prerogative writs, which the courts in England
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had developed and used whenever urgent necessity demanded
immediate and decisive interposition, were peculiarly suited for
the purpose, they conferred, in the State's sphere, new and wide
powers on the High Courts of issuing directions, orders, or writs
primarily for the enforcement of fundamental rights, the power
to issue such directions, etc. 'for any other purpose' being also
included with a view apparently to place all the High Courts in
this country in somewhat the same position as the Court of
King's Bench in England". There are only two limitations
placed upon the exercise of these powers by a High Court under
Article 226 of the Constitution; one is that the power is to be
exercised "throughout the territories in relation to which it
exercises jurisdiction", that is to say, the writs issued by the
court cannot run beyond the territories subject to its jurisdiction.
The other limitation is that the person or authority to whom the
High Court is empowered to issue writs "must be within those
territories" and this implies that they must be amenable to its
jurisdiction either by residence or location within those
territories. It is with reference to these two conditions thus
mentioned that the jurisdiction of the High Courts to issue writs
under Article 226 of the Constitution is to be determined. ..."

9. In view whereof the relief of general nature sought by the petitioner for
extension of benefits of section 16B of the Act of 1958 and Section 17B of the Act
of 1954 to the retired Judges of High Courts and Supreme Court or their respective
family pensioner cannot be acceded to. Instead the respondents are directed to
construe the word "From" as it appear in the slab under Section 16B of the 1958
Act and Section 17B of the 1954 Act as the first day of entering the minimum age
of the slab (i.e. 80, 85, 90, 95 and 100 years) alongwith other consequential
benefits to the petitioner in Writ Petition No.13291/2020 and the members of the
Petitioner in W.P.No.15461/2020.

10. Consequently, the Writ Petitions are allowed to the extent above. No costs.

Petition allowed
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MISCELLANEOUS PETITION
Before Mr. Justice G.S. Ahluwalia
M.P. No. 158/2020 (Gwalior) decided on 5 February, 2020

CHANDRA SHEKHAR DUBEY & ors. ...Petitioners
Vs.
NARENDRA & ors. ...Respondents

A. Land Revenue Code, M.P. (20 of 1959), Section 178 — Partition
Proceedings — Fard Batwara — Held — Fard Batwara was neither published
nor it contains the signatures of respondents, thus order of partition was
defective and illegally passed by Tehsildar — Case rightly remanded to
revenue authorities — Petition dismissed. (Paras 12,13 & 17)

@. Y ToTvd Gledl, 4.4, (1959 &7 20), &7RT 178 — fAHTorT BT arfaar
— ¢ geqrer— AfafEiRa — w< deart 7 af gyl fear war or 7 & s
g & gEER HIS[E B, 3d: faure &1 ey, Iyl o1 g gedider
EIRT 3de w9 & yIRd fbar a1 — yw=or &) Sfud ®u | rored griers1Ray w1
yfag fyra fear rar — afasr @R |

B. Land Revenue Code, M.P. (20 of 1959), Section 178(1) & 178(2)
— Partition Proceedings — Question of Title — Held — As per Section 178(1), if
any question of title is raised, Tehsildar shall stay the proceeding before him
for three months to facilitate institution of civil suit for determination of title
— If Tehsildar fails to stay proceedings, it would be a violation of mandatory
provision of proviso to Section 178(2) of the Code. (Para12)

& Y vIoivd Wdledl, 44, (1959 &1 20). €IRT 178(1) T 178(2) —
fagrorT @rfarfear — 8% &1 ge7 — AMFEiRT — aRT 178(1) & ITAR AfE &
BT Y3 SO fHar orar 2, dedieeR SUd 9¥e &1 sriaifzal &, 86 @
IqERY 2, Rifde are WRe@ o= g1 991 & forg, &9 9% 9@ JaIm —
Ife aedieer sriafRar e A fawd ar 8, g Afaar #f arT 178(2) @
RSP B ATAID SUSH BT Seci & ST |

C. Land Revenue Code, M.P. (20 0f 1959), Section 49(3) — Power of
Appellate Authority — Remand of Case — Held — Appellate authority shall not
“ordinarily” remand the case for disposal to any Revenue Officer
subordinate to it — Use of word “ordinarily” lays down that unless and until
there are exceptional circumstances, appellate authority shall not remand
the case. (Para17)

TT. Y VIGIvq ¥fedl, 9.5, (1959 &7 20), €T 49(3) — 3idlcll giferared
@ Ffdd — gavor &1 glagyer — afffeiRa — srdiell gitrerd amHr=a:”
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gHIT $I D M= fouft wrorea aifrem &1 fuew ?q ufoufya
DRIAT — 36 "HTHTAD:" BT SUINT AfeHfAd HxdTl @ b oid db fb rarenror
gRRXerfaar = 8, srdiel urferer) ysvor ufed g =Y & |

Niraj Shrivastava, for the petitioners.

(Supplied: Paragraph numbers)

ORDER

G.S. AHLUWALIA, J.:- This petition under Article 227 of the Constitution
of India has been filed against the order dated 04.11.2019 passed by the Board of
Revenue in Revision No. 1009-1/2008/Datia/LR, by which the revision filed by
the respondent has been allowed and the matter has been remanded back after
setting aside the order of partition.

2. The necessary facts for disposal of the present petition in short are that
Premnarayan and one Jay Dayal were the co-owner and Bhumiswami of land
bearing Survey No. 20,74,218/1,423,425/1,435,436,437,445/1,447,448, 449/3,
450, 884 and 889, total area 12.011 hectare situated in village Tharet, District
Datia.

3. After the death of Jay Dayal, the names of his legal representatives, i.e.,
Narendra Kumar, Surendra Kumar and Smt. Ramshree were mutated along with
Premnarayan. It is the case of the petitioner that since Jay Dayal and Premnarayan
were living separately, therefore, in the year 1969-70, they mutually partitioned
the land, however, no partition was done on the revenue record and since for the
purpose of loan / KCC separate agricultural holding was required, therefore,
Premnarayan filed an application under Section 178 of MPLRC for partition of
the land. Respondents filed an application raising the question of title and,
thereafter, a suit was also filed which was dismissed in default and the appeal filed
by them has also been dismissed by the Appellate Court. The case of Premnarayan
is that in the partition proceedings, Fard Batwara was put up by Patwari in
accordance with the land, which were in occupation of the respective parties. No
objection was filed by the respondents no. 1 to 3 and after hearing both the parties,
the Tahsildar passed an order of the partition. The order passed by the Tahsildar
was challenged by the respondents no. 1 and 2 by filing an appeal before the SDO,
Seondha which was registered as Appeal No. 15/Appeal/2005-06 and after
hearing both the parties, the SDO, Seondha District dismissed the appeal by order
dated 19.04.2006. The order passed by the SDO was challenged by the revisionist
by filing second appeal before the Court of Additional Commissioner, Gwalior
Division, Gwalior, which was registered as Appeal No. 389/Appeal/2005-06 and
the Additional Commissioner by order dated 18.08.2008 has allowed the appeal
and set aside the order of partition.
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4. Being aggrieved by the order of the Additional Commissioner,
Premnarayan filed a revision before the Board of Revenue, which was registered
as Revision No.1009-1/2008/Datia/LR. During the pendency of the revision,
Premnarayan also expired. The revision has also been dismissed by order dated
04.11.2019.

5. Challenging the order passed by the authorities below, it is submitted by
the counsel for the petitioners that since Premnarayan had already expired during
the pendency of the revision proceedings and the said revision was allowed
without substitution of the legal representatives of Premnarayan, therefore, the
final order has been passed against a dead person. It is further submitted that
Additional Commissioner committed a material illegality by holding that the
Fard Batwara was not published thereby materially affecting the interest of the
respondents. It is further submitted that since the civil suit filed by the respondents
was also dismissed, therefore, merely because the Tahsildar had not stayed its
proceedings under Section 178 of MPLRC, would not nullify the said
proceedings.

6. Heard the learned counsel for the petitioner.

7. So far as the death during the pendency of the revision is concerned,
except by mentioning that Premnarayan had expired during the pendency of the
revision, the petitioners have neither filed the death certificate of Premnarayan on
record nor have disclosed the date of death of Premnarayan. On the contrary, in
paragraph 5.5 of the writ petition, it is mentioned that "During this proceeding
Premnarayan met to unfortunate death. The petitioners (being sons, daughters &
widow of deceased) who were taken on record". Whereas in Ground - B of the
petition, it has been alleged that the "Board of Revenue has passed the order
impugned against a dead person (Premnarayan), which is not permissible in law".
Thus, it is clear that two self-contradictory submissions have been made in the
writ petition. However, from the cause title of the impugned order dated
04.11.2019, it is clear that the petitioners were never brought on record and the
revisionist has been shown to be Premnarayan.

8. Under these circumstances, it was incumbent upon the petitioners to
disclose the date of death of Premnarayan. If Premnarayan had expired after
passing the order dated 04.11.2019 or in between hearing of the revision and
delivery of the order, then the death of Premanrayan will not have any adverse
effect on the matter and if Premnarayan had expired prior to conclusion of hearing
of revision, then the revision would stand abated for not bringing the legal
representatives of the revisionist on record. As the petitioners have failed to
disclose the date of death of Premnarayan, therefore, this Court is not in a position
to give a specific finding as to whether the revision filed before the Board of
Revenue was abated or not.
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0. Accordingly, the ground of death of Premnarayan raised by the petitioners
isrejected for want of basic averments.

10.  So far as the merits of the present case are concerned, the Board of
Revenue has specifically stated that the Fard Batwara which was produced in the
partition proceedings did not contain the signatures of the respondents and even
the Fard Batwara was not got published. The respondents had raised an objection
that since a civil suit has been filed, therefore, the Tahsildar must stay the
proceedings but the said objection was not taken into consideration.

11. Section 178 of the MPLRC reads as under:-

"178. Partition of holding.-- (1) If in any holding, which
has been assessed for purpose of agriculture under Section 59,
there are more than one Bhumiswami any such Bhumiswami
may apply to a Tahsildar for a partition of his share in the
holding :

Provided that if any question of title is raised the
Tahsildar shall stay the proceeding before him for a period of three
months to facilitate the institution of a civil suit for determination
of'the question oftitle.

(1-A) Ifacivil suit is filed within the period specified in
the proviso to sub-section (1), and stay order is obtained from
the Civil Court, the Tahsildar shall stay his proceedings pending
the decision of the civil court. If no civil suit is filed within the
said period, he shall vacate the stay order and proceed to
partition the holding in accordance with the entries in the record
ofrights.

2) The Tahsildar, may, after hearing the co-tenure
holders, divide the holding and apportion the assessment of the
holding in accordance with the rules made under this Code.

[(3)xxXx]

[(4)xxx]

[(5)xxx]

Explanation 1. -For purposes of this section any co-
sharer of the holding of a bhumiswami who has obtained a

declaration of his title in such holding from a competent Civil
Court shall be deemed to be a co-tenure holder of such holding."

12. From the plain reading of proviso to Section 178(1) of MPLRC, it is clear
that if any question of title is raised, the Tahsildar shall stay the proceeding before
him for a period of three months to facilitate the institution of civil suit for
determination of the question of title and if the Tahsildar fails to stay the proceedings,
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then, it would be violative of mandatory provision of proviso to Section 178(2) of
MPLRC. Furthermore, the Tribunal below have come to a specific finding that Fard
Batwara was neither published nor it contains the signatures of the respondents,
thus, itis clear that the order of partition was illegally passed by the Tahsildar.

13. Under these circumstances, this Court is of the considered opinion that the
Tribunal below did not commit any mistake in holding that the proceedings before
the Tahsildar were not in accordance with law.

14. So far as the question of remanding the case back to the Tahsildar is
concerned, it is submitted by the counsel for the petitioners that in view of Section
49 of the MPLRC, the Appellate Authorities should not have remanded the matter
back to the Tahsildar.

15. Heard the learned counsel for the petitioners.

16. Section 49 Sub-Section 3 of the MPLRC reads as under:-

""49. Power of appellate authority. - (1) The appellate
authority may either admit the appeal or, after calling for the
record and giving the appellant an opportunity to be heard, may
summarily reject it :

Provided that the appellate authority shall not be bound
to call for the record where the appeal is time-barred or does not
lie.

(2)  If the appeal is admitted date shall be fixed for
hearing and notice shall be served on the respondent.

(3)  After hearing the parties, the appellate authority
may confirm, vary or reverse the order appealed against, or may
take such additional evidence as it may consider necessary for
passing its order:

[Provided that the appellate authority shall not
ordinarily remand the case for disposal to any Revenue Officer
subordinate to it;]"

Provided further that all such cases which have been
remanded to the sub-ordinate Revenue Officers by the Appellate
or Revisional Authorities before the commencement of the
Madhya Pradesh Land Revenue Code (Amendment) Act, 2011
shall be heard and decided by such Revenue Officer."

17. From the plain reading of first proviso to Section 49(3) of MPLRC, it is
clear that the Appellate Authority shall not'"ordinarily'" remand the case for
disposal to any Revenue Officer subordinate to it. The use of word "ordinarily"
clearly indicates that there is no absolute bar of remand of the case by the
Appellate Court. However, the use of word "ordinarily" clearly lays down that
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unless and until exceptional circumstances are there, the Appellate Authority shall
not "ordinarily" remand the case. If the facts of the present case are considered,
then it is clear that the Additional Commissioner as well the Board of Revenue
have already come to a conclusion that the proceedings before the Tahsildar were
defective and were not in accordance with law. If the contention of the counsel for
the petitioner that the matter should not have been remanded back to the Tahsildar
is accepted, then the only option which was left to the Appellate Authority was to
quash the entire proceedings, whereas in order to do complete justice, if the
authorities have decided not to quash the proceedings in fofo but to remand the
matter back to the revenue authorities, then in the considered opinion of this
Court, the order of remand is in fact in favour of the petitioners.

18. Accordingly, it is held that no perversity could be pointed out by the
counsel for the petitioners.

19.  Thepetition fails and is hereby dismissed.

Petition dismissed

L.LL.R. [2020] M.P. 2818
MISCELLANEOUS PETITION
Before Mr. Justice Sujoy Paul
M.P. No. 3848/2019 (Jabalpur) decided on 27 November, 2020

PRAKASH PATHYA ...Petitioner
Vs.
BATIBAI ...Respondent

A. Land Revenue Code, M.P. (20 of 1959), Section 131 —
Easementary Rights — Adjudication — Held — Although order of Tehsildar
contained infirmities, learned SDO cured the same by directing Tehsildar for
local enquiry — Findings of SDO based on finding/report given by Tehsildar,
equally based on statement of witnesses who deposed regarding customary
right of respondent regarding use of way — SDO also considered previous
customs and convenience of parties — No reason to disturb the findings of fact
exercising writ jurisdiction — Petition dismissed. (Paras 20,22,24 & 25)

@. Y vroivq Hiedl, 4.4. (1959 T 20), €IV 131 — YETHIR DIV —
<rafaofaT — afifaeaiRa — gaf aefider @ e o +f T €, fagH Sues
PR A gediderR @I W o4 2g FRRia #) Saa &1 die = faar —
SuEs AHN & ey aediaer g1 fad 1 e /gftds o smenfRa
2, o fo a1 wu I afirer & e R emlRd @ foreia 9t & SuaiT &
d9g ¥ geft o wfed aftrer @ gefea siftrarey fear — Suws aiferar 3
IR ®fe Td vegeRl @1 "gforad &1 faar o foar — Re aifrerRar &1 ga
B A2 D fpyl Bl B BT Bls BRI T8] — ATHRIBT GIRW |
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B. Land Revenue Code, M.P. (20 of 1959), Section 131 — Easementary
Rights — Adjudication — Ingredients — Held — After satisfying necessary
ingredients of Section 131 namely (i) local enquiry, (ii) decision with
reference to previous custom and (iii) convenience of parties, SDO decided
thatrespondent is entitled to get right of way. (Para19 & 22)

. Y VIoed dliedl, 4.9. (1959 @7 20), €IRT 131 — GETFIR SfEBIN —
AT — gea — AfafeaiRa — aRT 131 @ mazas gcad o & (i)
I w14, (i) gdadl wfe @ g 4 fafreay qen, (iii) vaeRT @1 wgfoaa
B AT B D UTA UGS AR A gz fafi¥ea fear 6 ycaeff arf &1
JAHR U BT EHER 2 |

C. Land Revenue Code, M.P. (20 of 1959), Section 131 —
Easementary Rights — Adjudication — Competent Authority — Held — Apex
Court concluded that Tehsildar, after local enquiry may decide such disputes
with reference to previous customs and with due record to the convenience of
all parties concerned. (Para15&16)

T, Y vISIvd Wiedl, 4. (1959 &7 20), €T 131 — YETEIN 3BV —
~IrIfvfgT — wer gierer — siftifsetRa — waf=a =amaraa 1 fesffa fea
2 f& aedfiaer, T oia @ uvarq qd wfe @ d@odf & o w+ft wefta
UHeRI B glaen & fay aw=e ™ & a1 ¢4 faarsl &1 fafreaa a)
AHAT R |

D. Land Revenue Code, M.P. (20 of 1959), Section 43 and Civil
Procedure Code (5 of 1908), Section 107 — Powers of Appellate Court — Held —
In absence of any other express provision in Code of 1959 which limits the
jurisdiction of Appellate Authority, the Appellate Authority under Code of
1959 is also conferred with same powers as are conferred on the original
Court. (Para24)

2 g RIorvd diedl, A (1959 BT 20), €T 43 U9 [¥yfder gibar
TIedr (1908 &7 5), &IIRT 107 — 3rdiell =rarery &1 w1faaar — afafreiRa — 1959
P) dfgar # ¢ fodl o= arfireuad Suse o o ardieft urfsrard &t arfSrerRar
&I W B3ar @ @1 srgulkerfa 4, 1959 &) Giedr & siavia srdiell YTl &I
) o ATATAT B Yo AfFadl & A Afaadi s ¥ |

Cases referred :

2011 (7) SCC 452,2011 (4) MPLJ 160, 2016 (1) MPLJ 419, (1988) 2 SCC
222,(2002)4 SCC 183,(1996) 11 SCC 586,2006 (1) MPHT 511.

Sankalp Kochar, for the petitioner.
Sourabh Singh Thakur, for the respondent.
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ORDER

SuJOY PAUL, J.:- In this petition filed under Article 226 of the
Constitution, the petitioner has challenged the order dated 12.10.2018 (Annexure
P/3) passed by Tehsildar, Gairatganj, District Raisen in Case No.0006/a-13/2016-
17 which is affirmed in appeal No.0004/Appeal/2018-19 by order dated
30.5.2019 (Annexure P/6) by Sub Divisional Officer (SDO).

2. In short, the necessary facts for adjudication of this matter are that the
respondent filed an application (Annexure P/1) under Section 131 of M.P. Land
Revenue Code, 1959 (for brevity 'Code') seeking right of way through the land of
petitioner and other persons.

3. A spot inspection was carried out wherein it was found that there is no
approach road to the land of respondent. Copy of panchnama and report are
cumulatively filed by the petitioner as Annexure P/2. The petitioner contends that
respondent prayed for providing right of way through a number of agricultural
fields but all such affected agriculturists/owner of properties were not made party
in the said proceedings filed under Section 131 of the Code. Resultantly, the
affected parties were not provided any opportunity of any nature by learned
Tehsildar.

4. Shri Sankalp Kochar, learned counsel for the petitioner submits that by a
cryptic order and without recording any evidence of parties, the Tehsildar
conducted the spot inspection and passed the impugned order dated 12.10.2018
(Annexure P/3). The petitioner was directed to provide approach road through his
land in order to enable the respondent to approach her agricultural field.
Aggrieved, petitioner filed an appeal (Annexure P/4) before the SDO. In addition,
written submissions (Annexure P/5) alongwith recent judgment were filed. The
learned SDO by order dated 30.5.2019 upheld the order passed by Tehsildar.

5. Criticising the impugned orders, Shri Kochar urged that both the
authorities below have miserably failed to understand the true scop (sic: scope)
and application of Section 131 of the Code. Section 131 of the Code aforesaid
recognizes a customary way which must be available in consonance with
easmentary right of a party flowing from Section 18 of the The Indian Easements
Act, 1882 (for short "Easement Act'). Section 131 of the Code nowhere provides
a right of creation of altogether new way whereas authroties (sic : authorities)
below have directed to create a new approach road/way which is bad in law.

6. The inspection reports/panchnama makes it clear that there existed no
easementary way on the spot and in absence thereto, a direction to creat (sic :
create) such way runs contrary to the ambit and scope of Section 131 of the Code.
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7. The Tehsildar is under a statutory obligation under Section 131 of the
Code to undertake the spot inspection. In the instant case, Tehsildar never visited
the spot nor any spot inspection report has been prepared by him.

8. The right of way directed to be given by impugned orders goes through
various khasra numbers of various land owners. All such land owners were not put
to notice and heard. The Patwari report dated 01.07.2014 shows that there was no
approach road existing on the spot. Since no past route was available on the spot,
power under Section 131 of the Code could not have been exercised. The
petitioner has never given consent in the manner it is understood by revenue
courts. In the impugned orders, the grounds taken by petitioner has not been dealt
with in a judicious manner.

9. To bolster aforesaid submissions, reliance is placed on Annexure P/2
wherein it is mentioned that for approaching Khasra No.75/1/3, there is no
existing way available and agriculturists of adjacent lands have not given
permission to approach the respondent's land when they were telephonically
contacted. Reliance is placed on 'Panchnama’ dated 02.08.2018 to contend that
the respondent was unable to carry out agricultural work for the last four years.
Respondent's youngest son informed that to reach relevant khasra number, way
travels from Khasra No.73/1 of Malkhan S/o Raghunath Dangi and from Khasra
No.73/2 which belongs to Prathmesh. Shri Kochar urged that there are
contradictory findings in different reports on the strength of which impugned
orders were passed. Yet another representataion dated 05.12.2018 was relied upon
for this purpose.

10.  Lastly, Shri Kochar placed reliance on certain paragraphs of impugned
orders and urged that the basic contention raised by petitioner regarding
impermissibility of providing new way in exercise of power under Section 131 of
the Code is not dealt with by both the authorties (sic : authorities) whereas curtains
on this aspect are finally drawn by Apex Court in the case reported in 2011 (7)
SCC 452 (Ramkanya Bai and another vs. Jagdish and others). The impugned
orders are based on contraditory (sic : contradictory) reports which are liable to be
interfered with.

11. Countering the aforesaid arguments, Shri Sourabh Singh Thakur, learned
counsel for the respondent supported the impugned orders. He submits that spot
map (page 17) shows that respondent's land Khasra No.75/1/3 is surrounded by
other lands. The map further shows that a way exists which travels adjacent to
field boundary ("Medh’) of certain khasra numbers of different lands for which
land owners had no objection. The only objection raised was by present petitioner
because a small portion of way is travelling from his piece of land. The other land
owners have given consent for right of way to the respondent which is duly
recorded by learned Tehsildar in impugned order dated 12.10.2018. This is not the
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scheme of Section 131 of the Code to deprive a land owner to use her own land for
agriculture purpose for want of approach road. Thus, right of way is recognized as
a different right by catena of judgments of this Court including 2011 (4) MPLJ
160 (Rukmani Bai and others vs. Chunnilal and others). He prayed for dismissal
of writ petition. Lastly, Shri Sourabh Singh Thakur placed reliance on a judgment
dated 06.08.2007 passed in Civil Suit No.13A/05 whereby prayer for permanent
injunction was granted in favour of Mehtab Singh. In this litigation, present
petitioner was a party. In the said case, the permanent injunction was issued
against non-applicant No.l and 2 by restraining them from interference in the
possession of plaintiff therein. The present respondent is the wife of plaintif
Mehtab Singh. Thus, the benefit of said judgment is available to present
respondent also.

12. Shri Kochar in his rejoinder submission again placed reliance on the
judgment of Supreme Court in Rukmani Bai(Supra). He urged that the judgments
of this Court wherein the view putforth by Shri Sourabh Singh was taken, could
not find favour from the Apex Court.

13.  Parties confined their arguments to the extent indicated above.

14. I have bestowed my anxious consideration on the rival contentions of the
parties and perused the record. It is apposite to quote Section 131 of the Code as
under:

"131. Rights of way and other private easements. — (1) In the
event of a dispute arising as to the route by which a cultivator
shall have access to his fields or to the waste or pasture lands of
the village, otherwise than by the recognised roads, paths or
common land, including those road and paths recorded in the
village Wajib-ul-arz prepared under Section 242 or as to the
source from or course by which he may avail himself of water, a
Tahsildar may, after local enquiry, decide the matter with
reference to the previous custom in each case and with due
regard to the conveniences of all the parties concerned.

(2) No order passed under this section shall debar any person
from establishing such rights of easement as he may claim by a
civil suit.”

(Emphasis supplied)
15. As per Section 131 of the Code, the Tehsildar is required to adjudicate in

respect of the dispute raised by cultivator relating to any of the following three
private easementary rights:

(i) the route by which a cultivator shall have access to his
fields;
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(i) the route by which a cultivator shall have access to waste
or pasture lands of the village; and

(iii) the route by which a cultivator shall have access to the
source from which, or the course by which, he may avail himself
of water.

16. In the case of Ramkanya Bai (Supra), it was clearly held that Tehsildar
after a local inquiry may decide such disputes with reference to previous custom
and with due record to the convenience of all parties concerned. This view was
followed by Gwalior Bench in 2016 (1) MPLJ 419 (Major Singh and others vs.
State of MP and others).

The scope and ambit of Section 131 of the Code is regarding a
dispute/claim for the customary easement over a private land relating to a right of
way or right to take water which right is not recognised and recorded as a
customary easement in the village wajib-ul-arz.

17. In the case of Rukmani Bai (Supra), this Court has taken a contrary view.
This Court came to hold that Section 131 applies to private right in contradiction
to public right i.e. by the recognised roads, paths and common lands including
those recorded in village wajib-ul-arz. It was further held in Rukmani Bai (Supra)
that whether or not right of way is covered under the Easement Act application
under Section 131 of the Code can be entertained.

18. The aforesaid view taken in Rukmani Bai (Supra) runs contrary to the law
laid down in the case of Ramkanya Bai (Supra). Pertinently, in Ramkanya Bai
(Supra), the Apex Court has specifically taken note of certain decisions of
Madhya Pradesh High Court which were based on erroneous assumption that the
private easements including right of way referred to under Section 131 of the
Code are not the easements which are dealt with in the Easement Act but are a new
type of easement unknown to general law of easement which needs to be decided
by the Tehsildar only. This distinction sought to be drawn by this Court was
specifically disapproved by the Supreme Court in the case of Ramkanya Bai
(Supra). Thus, judgment of Rakmani Bai (Supra) is of no assistance to the learned
counsel for the respondent.

19. A conjoint reading of Section 131 of the Code which was considered by
Supreme Court in Ramkanya Bai (Supra) makes it clear that (i) Tehsildar is
required to decide the question of right of way after local inquirys; (ii) the decision
of Tehsildar must be in reference to previous customs in each case and by giving
dueregard to the convenience of parties concerned.

20. The order of learned Tehsildar dated 12.10.2018 shows that it is founded
upon the report of Revenue Inspector, Circle Gairatganj. The Tehsildar has made
no efforts to conduct local inquiry himself. In his order, he has not given any finding
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regarding any previous customs and convenience of the parties. The impugned order
of Tehsildar does not satisfy the requirement of Section 131 of the Code.

21.  Thelearned SDO has taken note of these aspects and opined as under:

“Jg & [ ga=rar d @716 3,/1,/16 & ¥l [A90&0r fbar
SITT SifabeT 5T TRIT 81 XTSI [ANIEId b SN # feid
3,/1,/17 TGRIT 3ifba &/ s S&T vere [a¥leror ga=rar
T8I gdid 817 & BN BV § dgwlaqiy Ivaior
W g7 #ler g &g U5, forad dgdieek ANaiTa 7
gfadfad f&ar 77 8 13 Ferer u3ar GIRT &3 ST+ aredT NN off
TITHI—2 [bellHIeNy &l Ve & ol Y&I9 gadr & awyvf
yiRaiR® Y & fia & gl wrar 8| 59f& 916 W yd 4
SUINT 8 V8 XN BI ¥ o T4 200 HIeX 8 150 He¥ 9l &
B A N1 & 919 ST 50 HISR BT IRl BT Y3IT B &
W BIpY Sl & forge SUIT H GBI g3AT Bl 39l 8/
3TdfeHET TATIE Bl G & GRS 3N GBI YSAT BT T AT
oI & | apT<T Y37 GINT IA91 ¥ qrell & [ord 5 fobe 78] 3iiv 5
fose FIeT et Gaar &1 T8 & | o7 qolarg bl Zaev a7 3=
WW@WWW/WWW%S@%%
WierRIE  EINTeTTeT §IRT ST 3T [ acieis 319+ @d av
1Y H1f Bv & ford yd & & A » aTeT @ gld g4
G197 984T b @d & dld & gl oird ¥ & | 39 3779 &7
TSR TFIT AN (AT STTHY HerrT & | Gudifad 7ot Ta° &
SITETY R {1910 qeflarg &l 1Y w1l B &G Nl 173 5T &1
TEHITRIY GIRT ST B1 TS & [

SURIFT [3d=T & SITETN U TUT TEHIIGIR NG & Giade
(STr g5l I—1 &) ¥ WeHd &I g3, TRTiqd o] Tl il J9l
f1—2 & @ IG¥IR STTdladT FUF qdiarg Uoil Hedrdnig fard
TT9 GRS @) 7 GRT 70 75,/1,/3 Y4l 1.619 80 Rerd
T [AUferargd av 1Y &1 &v= §G 7090 40 310 Hiedl 1959
Pl EN—131 GEEGN P d8d PYB Bl PIY P B 5G

g qd gaferd NGl 814 W T 7% ST SRR
far ST & | Srfieareff @ srfier sIedidpIN @l STl & 1

(Emphasis supplied)

The learned SDO was well aware about the duty of concerned Tehsildar to
undertake the exercise of local inquiry. He disbelieved the Revenue Inspector's
report/panchnama dated 03.01.2016 which became foundation of the order
passed by the Tehsildar.
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22. The learned SDO as an appellate authority directed spot inspection by the
Tehsildar, Gairatganj and passed the impugned order on the basis of this report.
The said report is marked as Exhibit P/1 in his order. The highlighted portion
shows that the statements of certain independent persons namely; Arjun Singh,
Soudan Singh and Heeralal were recorded who have categorically stated that- &

@ & 7 @ T A B g YD USAT & WA & 919 BN offd ¥ & [

Thus, the learned SDO has taken into account the necessary ingredients by
giving reference to the previous custom for deciding the right of way in favour of
the respondent. After satisfying the necessary ingredients namely; (i) local
inquiry; (ii) decision with reference to previous custom and (iii) convenience of
parties, he decided that respondent is entitled to get right of way under Section 131
ofthe Code.

23. So far argument of Shri Kocher regarding non joinder of other farmers is
concerned, suffice it to say that the order of Tehsildar and SDO clearly shows that
except present petitioner, all such persons have given their consent for providing
way to the respondent. They neither felt aggrieved nor challenged the impugned
orders of Tehsildar and SDO. Hence, their non-impleadent (sic:non-
impleadment) will not vitiate the impugned orders.

24.  The learned S.D.O./Appellate Authority in exercise of its appellate
powers obtained the local enquiry report from Tehsildar. On the basis of said
report and evidence on record, he passed the appellate order. This is trite that the
powers of Appellate Court are indicated in Section 107 of CPC, which provides
that the Appellate Court shall have the same powers as are conferred on the
original Court. [See (1988) 2 SCC 222 (State of Punjab vs. Bakshish Singh)] The
same view is taken by the Supreme Court in catena of judgments. [See (2002) 4
SCC 183 (Vasant Ganesh Damle vs. Shrikant Trimbak Datar) and (1996) 11 SCC
586 (Jagtar Singh vs. Pargat Singh)|

Section 43 of Code reads as under:-

"43. Code of Civil Procedure to apply when no express
provision made in this Code- Unless otherwise expressly
provided in this Code, the procedure laid down in the Code of
Civil Procedure, 1908 (V of 1908) shall, so far as may be, be
Jfollowed in all proceedings under this Code."

(Emphasis Supplied)

In view of Section 43, in absence of any other express provision in the
code, which limits the jurisdiction of Appellate Authority, the Appellate Authority
under the Code is also conferred with the same powers as are conferred on the
original Court. In2006 (1) MPHT 511 (Suraj Prasad Sahu vs. Arjun Prasad), this
Court opined that the procedure applicable in the appeal as envisaged under the
CPC shall be applicable to the appeals filed before the Collector.



2826 State of M.P. Vs. Smt. Betibai (Dead) Through Her Lrs. LL.R.[2020]M.P.

Apart from this, the finding of learned SDO is based on a factual
finding/report given by the Tehsildar, Gairatganj. It is equally based on the
statements of witnesses namely; Arjun Singh, Soudan Singh and Heeralal who
have deposed regarding customary right of respondent regarding use of way. No
amount of arguments were advanced to show that these statements were either
perverse or untrustworthy. Thus, while exercising writ jurisdiction, I find no
reason to disturb the said finding of facts.

25.  As analysed above, although order of Tehsdildar (sic:Tehsildar) was
pregnant with certain infirmities, the learned SDO (Appellate Authority) has
passed a detailed order by taking into account the necessary ingredients of Section
131 of the Code.

26. In the considered opinion of this Court, the learned SDO has taken a
plausible view which does not warrant any interference by this Court. Resultantly,
petition fails and is hereby dismissed.

Petition dismissed

I.L.R. [2020] M.P. 2826
APPELLATE CIVIL
Before Mr. Justice S. A. Dharmadhikari
F.A. No. 155/2001 (Gwalior) decided on 08 October 2020

STATE OF M.P. & anr. ...Appellants

Vs.

SMT. BETIBAI(DEAD) THROUGHHER LRs. & anr.  ...Respondents
A. Title — Burden of Proof — Held — Plaintiff in possession since

1946, various permissions have been granted to them by State Authorities
and Municipal Corporation during 1961 to 1995 — Plaintiff established a high
degree of probability in their favour — Onus shifted on defendant/State to
prove the contrary, which they failed to discharge — Appeal dismissed.

(Para 9)

». &P — qgd &I 9re— AMETRT — 1946 | A1) BT beoll, 1961 A
1995 & IR IS YTIRIGRITYT ¥ TRUTferaT A g1 S fafdr=1 srgafaar
Yo @ T8 & — a1l 9 S UeT ¥ Sod WX @) JHThdl AR B — 59
faodia g &= &1 9R yfaard) /a0 u= gar oirar @ oraer fAdga a3 9 a
B Y8 — did @ifRel |

B. Khasra Entries — Held — On strength of Khasra entries of
certain years, State cannot claim title over disputed land — Entry in revenue
records is not a document of title — Revenue Authorities cannot decide a
question of title. (Para9)
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. aavr gfafeeyr — afifaeiRa — sfaua auf H) wu=T yfafkeay
P 9d R I, faarfea {1 R 8% &1 <161 98 HR AHar — A AfeAEl 7
yfafee, 8 &1 cxads A8) @ — Ioied YTESre e 86 & YA &1 faf-re=a =)
BN g |

C. Municipal Corporation Act, M.P. (23 of 1956), Section 401 &
Civil Procedure Code (5 of 1908), Section 80 — Notice — Held — Objection as to
non-issuance of notice u/S 401 of Act of 1956 lost significance as Corporation
was issued notice u/S 80 CPC, moreso when defendant/State chose to remain
reticent not only at the initial stage but even after framing of issues — Purpose
of notice to bring the dispute before parties has been done. (Para10)

T, TIRyTferad 719 Siferfa g, 4.4, (1956 &7 23), €1I%T 401 ¢q ¥fder
giear Gfedr (1908 &7 5), €RT 80 — e — FETRT — 1956 & AfSFraw
P GRT 401 D Haria -Aifed o) 7 fHd M & IR A AT BT Hecd @ Irdl 2
Faife frm &) gt 80 R.u.d. & siaeia Aifed Y foar war o, iR arfers
a9 o9 yfaardl /3o 13 9 dad YRS YhH U gfed faarers! o faxfad fea
S & gard 1 gu BT u4T fHA1 — veaeRl & 96 faare a &1 e &1
Ao g7 fpar a2 |

D. Limitation — Held — Full Bench concluded that a period of 180
days from date of detection of illegality, impropriety and/or irregularity of
order/ proceedings committed by Revenue Authority subordinate to
Revisional Authority would be a reasonable period for exercise of Suo Motu
powers despite involvement of government land or public interest in cases
involving irreparable loss — NOC issued to plaintiff by Nazul Department in
1992 which would be deemed to have been issued after verification and after
a lapse of 4 years notice was issued to plaintiff — Notice is certainly beyond
limitation. (Paral1l)

g gRefar — affaiRa — gof s a fseffta fear e
gTeer gifte @ Jrefiaver W Y gRT wIka sdedrn, sifa
U4 / 31041 AT/ driarfzal &) rfrafiaar & gar o= &) fafsr 9 180 fa=r
@1 3afe, T/ yHeon § R arqrefiy =1fy favdwa 2, aver) fi ar arefea
AT BI1 & drao[s WU ¥ AfFTAT ST 9IT B3 =g, U Jfaagad @y
BT — A5[e fUTT gRT 1992 W ardl &1 3ATUfed YHOU=A SN fwam ram o
o8 AU uTErd S fRAn S |HsI SIIQ 9T 4 99 FWIrd 81 6 @
gEaTd Il B e SR fear rar o — Aifew fARaa wu @ uRdr T @ w
2

Cases Referred :

2010 (4) MPLJ 178,2012 (2) MPLJ 562, AIR 1966 SC 735, (1987) 2 SCC
555,(2003) 8 SCC 752, (2008) 8 SCC 12, (2007) 6 SCC 186.
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Purushottam Pandey, G.A. for the appellants/State.
Anshuman Singh, S.K. Shrivastava & Anuj Shrivastava, for LRs. of
respondentno.1.

JUDGMENT

S.A. DHARMADHIKARI, J.:- This first appeal, under section 96 of the
Code of Civil Procedure, has been filed, being aggrieved of the judgment and
decree dated 7/11/2000 in Civil Suit No. 7A/97 passed by V Additional District
Judge, Gwalior, whereby the suit filed by plaintiff/respondents seeking
declaration of title and permanent injunction has been decreed.

2. The admitted facts of the case are that the original plaintiff Smt. Betibai
died during pendency of the civil suit and her legal representatives were brought
onrecord. Therefore, the present appeal has been filed by the legal representatives
oflate Betibai.

3. The necessary facts for just and proper adjudication of the appeal are
summarized as under:-
(1) The plaintiffs/respondents, who are legal representatives of the original

plaintiff Betibai, had filed a suit for declaration of title and permanent
injunction claiming that the Patfa of the suit property situated at Survey
No.36, Village Mehra, Tahsil and District Gwalior was granted in favour
of late Machal Singh by the then Cantonment Officer (Ad. and Quarter
Master General, Gwalior Army Q.M.G. Branch) for rendering exemplary
services in the wars fought between 1939-1945 (I World War), under the
authority of Maharaja Scindia and the Army Minister, on 26/10/1946
(Ex.P/1).

(i)  In the Khasra Panchsala of the year 1951-1952, the suit land was
recorded in the name of Lal Singh and Bhagwan Singh, both sons of
Machal Singh, after the death of Machal Singh and thereafter in the name
of original plaintiff Smt. Betibai. The suit continued to be recorded as
"Aabadi" land since the year 1950 and in column no.12 of the Khasra
Panchsala, the name of original plaintiff Betibai was continuously
recorded as Bhumiswami of the land. The name of Lal Singh, husband of
Betibai, was recorded in the revenue records of the Municipal
Corporation, Gwalior on 19/03/1960 (Ex.P/3) in place of his father
Machal Singh.

(111))  Withaview to appreciate the factual aspects at a glance, the chronological
dates and events are reproduced below in a tabular form as under:-



I.L.R.[2020]M.P.

State of M.P. Vs. Smt. Betibai (Dead) Through Her Lrs. 2829

Dates

Document

Details

26.10.1946 (Copy
issued on 7/2/1950)

Ex.

P/1

Patta of the suit property in Survey No. 36,
Village Mehra, Pargana and District Gwalior
(suit property) granted in favour of Late
Machal Singh by the then Cantonment
Officer (Ad. And Quarter Master General,
Gwalior Army Q.M. Sq. Branch) for rendering
exemplary service in the wars between
1939 and 1945 under authority of
Mabhraja Sindhia and the Army Minister.

22.01.1952

Ex.

P/2

House Tax receipt for year ending 31.03.1952.

19.03.1960

Ex.

P/3

Name of Lal Singh mutated in the records of]
Municipal Corporation Gwalior in place of his
father Machal Singh.

06.07.1961

Ex.
Ex.

P/6
P/7

Layout plan for house and garden/ open space
sanctioned by Municipal Corporation Gwalior,

10.04.1972

Ex.

P/5

Name of Smt. Beti Bai mutated in lieu of her
husband Shri Lal Singh by Municipal
Corporation Gwalior.

12.03.1992

Ex.

P/11

NOC issued by Nazul Department for further
construction/ reconstruction on some part of
suit property.

24.11.1992

Ex.

P/17

Certificate issued by Municipal Corporation
Gwalior with regard to property tax
assessment in the name of the plaintiff.

03.04.1993

Ex.

P/16

NOC issued by Education Department for
construction proposed by the plaintiff.

08.02.1993

Ex.
Ex.

P/13
P/14

Permission granted by Town and Country
Planning Department for construction to the
plaintiff on the suit property

04.12.1993

Ex.

P/8

Building permission issued by Municipal
Corporation Gwalior for construction by
plaintiff on the suit property.

04.12.1993

Ex.

P/9

Final plan sanctioned by Town and Country
Planning Department on suit property.

08.12.1993

Ex.

P/10

Sanction by Town and Country Planning
Department issued to the plaintiff.
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08.02.1994 Ex. P/15 Time extension for building permission
27.11.1994 Ex. P/21 granted in favour of the plaintiff.

09.07.1996 Ex. P/41 Notice of Municipal Corporation Gwaliox

stating that suit property has been declared to
be government land and therefore building
permission had been revoked and plaintiff was
asked to remove the alleged encroachment

The issuance of notice dated 9/7/1996 (Ex.P/41) gave rise to cause of

action to the plaintiff/respondents to file suit.

(iv)

(v)

4.

The appellants/defendant nos. 1 and 2 filed their written statements
jointly, whereas defendant no.3/Municipal Corporation filed its written
statement separately. In their respective written statements, the defendants
denied the plaint allegations. It was denied by defendant nos.1 and 2 that the
suit land was the ancestral property of the plaintiffs, or was given by any
competent Officer of the Cantonment to Machal Singh, or that any
permission for raising construction over the suit land was granted to the
plaintifts on 7/2/1990, as claimed by them. It was pleaded that even
assuming, though without admitting, that the permission, if any, was
obtained by collusion with any Officer of the cantonment or any permission
was obtained for construction, the same was void and inoperative.

It is also alleged that in Col. No.5 of Khasra Panchasla (sic : Panchsala)
of Samvat 1997 (Year 1940-1941), the land in dispute i.e. comprising of
Survey No.36, area 2 Bighas and 1 Biswa is entered as Milkiyat Sarkar
Gwalior Government and in Col. No.6 thereof, Aahatman Military
Department and Parade is entered. From the year 1992-1993 to 1995-1996,
the land is entered as Nazulland, therefore, the same is Government land.

It was never in ownership and possession of original plaintiff Betibai or
her so called father-in-law Machal Singh and as per Col. No.12
encroachment by Machal Singh has been shown. Vide order dated
8/10/1993, the Joint Director, Town & Country Planning had also not
granted permission to raise construction.

Learned counsel for the appellants contended that in fact the

respondents/plalntlffs are encroachers. The impugned judgment dated 7/11/2000
isillegal, contrary to law, facts and evidence available on record. The learned trial
Court did not appreciate the evidence properly before arriving at the findings.
There is nothing on record to indicate that the land in question had been given as
reward or otherwise to the respondents/plaintiffs by the competent Authority of
the Cantonment. The learned trial Court erred in holding that the notice under
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section 80, CPC served on the defendants/appellants herein, would be treated to
be a notice served on defendant no.3/Municipal Corporation under section 401 of
the M.P. Municipal Corporation Act. No notice under section 401 of the said Act
was ever served before filing the instant suit, therefore, the suit was not
maintainable and, as such, was liable to be dismissed on this ground alone. The so
called "No Objection Certificate" issued by the Nazul Officer was subsequently
cancelled. Similarly, the permission granted by the Municipal Corporation was a
conditional one and did not create any right or title in favour of the
respondents/plaintiffs. Besides, the suit also suffered from the defect of non-
joinder of parties, inasmuch as Government of India being a necessary party ought
to have been impleaded as a defendant.

He further contended that inconsistent pleas cannot be raised and that
plaintiffs/respondents cannot claim title by way of adverse possession. The
burden lies on the respondents to show that the land belonged to Cantonment and
not the State. On perusal of the Patta, it can be seen that there was no seal. The
respondents/plaintiffs failed to mention from when they are in adverse
possession. The findings of the learned trial Court are absolutely perverse,
therefore, the impugned order is liable to be set aside and the instant appeal
deserves to be allowed.

5. On the other hand, learned counsel for the respondents/plaintiffs
submitted that so far as title of the suit property is concerned, the same is
categorically proved through the Patta (Ex.P/1) and other documents with regard
to mutation of the names in the Govt. records, tax deposit receipts, No Objection
Certificate and building permission etc. granted by different departments. The
respondents/plaintiffs have been able to establish the title so also the undisturbed
possession from 1946 to 1996. In the year 1996, for the first time, the
respondents/plaintiffs have been declared encroachers on the ground that the
alleged property had been declared as a Government land. It is pertinent to
mention that the Patta has never been cancelled. Learned counsel has relied on
decision of Full Bench of this Court in Ranveer Singh (since dead) through LRs
Kishori Singh and others Vs. State of M.P. (2010 (4) MPLJ 178), wherein the
question of limitation to exercise of suo motu powers of revision by the revisional
Authority as envisaged under section 50 of the M.P. Land Revenue Code, 1959
(for short "the MPLRC") was considered. The Full Bench has held as under:-

"35. It is trite law that if no period of limitation has been
prescribed, the statutory authority must exercise its jurisdiction:
within a reasonable period. What should be the reasonable
period should be judged from this angle also that what is the
nature of the statute itself, rights and liabilities thereunder and
other relevant factors. The Supreme Court in Bhatinda District
Cooperative Milk Producers Union Ltd. (supra) in para 19 has



2832 State of M.P. Vs. Smt. Betibai (Dead) Through Her Lrs. LL.R.[2020]M.P.

held that the reasonable period of limitation may be borne out
from the statutory scheme of the Act. The Supreme Court while
considering the various provisions of Punjab General Sales Tax
Act, 1948 in para 19 has held that looking to the scheme of the
said Act the maximum period of limitation provided in sub-
section (6) of section 11 of the Act is five years and therefore, in
those circumstances the Supreme Court has held that as per the
scheme of the Act, the reasonable period should be three years.
Since in the present case, as we have noticed hereinabove,
different type of periods of limitation which are prescribed for
exercising particular right and liability under different
Chapters, looking to the aim, object and the purpose of enacting
the provisions of suo motu powers 180 days of the period of the
limitation would be the reasonable period and, according to us,
for this another reason also the same period should be the
reasonable period to exercise suo motu powers by the revisional
authority from the date of coming into the knowledge of
illegality, impropriety and irregularity of the proceeding having
been done by the authority subordinate to it.

36. Ex consequenti we hereby hold that in order to exercise suo
motu power of revision envisaged under section 50 of the Code
and looking to the scheme of Chapter V, it should be exercised
by the revisional authority within 180 days from the date of the
knowledge of the illegality or impropriety of any order passed
or as to the irregularity of the proceedings of any revenue officer
subordinate to it and it will not be justifiable to stretch it for any
length of period even for protection of the Government land or
public interest".

It is submitted that in view of the above, the appellant/defendants could never
have cancelled the Pattza.

Secondly, it is contended that proviso to section 248 of the MPLRC,
specifically provides that the Tahsildar shall not exercise the powers conferred by
this sub-section in regard to encroachment made by buildings or works
constructed

(i) in the Madhya Bharat region, before the fifteenth day of
August, 1950;

It is further contended that DW1 of defendant no.3, in paragraph 16, has
categorically admitted that the possession of plaintiffs is from prior to 1950 and
the houses were constructed prior to that, therefore, the appellants would have no
power or jurisdiction to take any action against the plaintiffs in respect of the suit
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property. Learned counsel has placed reliance on the judgment in Maa Kalika
Devi Enterprises Vs. State of M.P. (2012 (2) MPLJ 562), wherein it is held thus:-

As per the proviso of section 248 of the M.P. Land Revenue
Code, a Tahsildar has no power and authority to initiate
proceedings in regard to removal of encroachment made by
building or works construction in the Madhya Bharat Region
before 15" August, 1950. As per the record of of the then
Municipal Council, Gwalior of Samvat 1968, the property was
in the name of a Family and it consisted of a house. Some
portions of the house was purchased by the petitioner firm.
Hence, the Tahsildar had no power and authority to initiate
proceedings under section 248 of the M.P. Land Revenue Code,
1959. No notice was served in accordance with the aforesaid
Rules, neither these Rules have been followed. The authority
has also not decided the fact that whether there was any
encroachment over the land or not. The authority cannot
become the law unto themselves. It would be in violation of rule
of law and the Government can resume possession only in a
manner known or recognized by law. In the present case, the
authorities have acted in such a manner that they became a law
unto themselves. The possession of property of the petitioners
has been taken in most arbitrary manner without following due
process of law. The action of the respondents in regard to
initiation of proceedings under section 248 of the Code and
recovery of possession are quashed. Now the area is an open
land because construction has been demolished, hence,
possession of the petitioners over the land is restored.

Thirdly, it is pointed out that under section 159 of the MPLRC, every
person holding land as "Inamdar" in Madhya Bharat Region has been held to be
Bhumiswami of the land.

Learned counsel further submitted that so far as the allegation of the
appellants with regard to Patta is concerned, the respondents/plaintiffs have
stated in paragraph 1 of the plaint that the land was allotted to Machal Singh by the
then Cantonment Oficer (sic : Officer) which is marked as Ex.P/1. They relied on
decision of the Apex Court in the case of Bhagwati Prasad Vs. Shri Chandramaul
(AIR 1966 SC 735" (para 10) and upon Ram Sarup Gupta (Dead) By Lrs vs
Bishun Narain Inter College & Ors ((1987)2 SCC 555) wherein it has been
categorically held that "Pleadings" should receive a liberal construction and the
trial Court must decide the real issue between the parties without adopting a very
technical approach. If the parties are substantially aware of the issue and have led
evidence, they cannot later claim lack of pleadings.
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It has further been averred that the claim of the plaintiffs is not based on
adverse possession but is based on title and settled possession with all necessary
permissions from the defendants. It is submitted that the judgment of the trial
Courtis notbased on adverse possession.

So far as burden and onus of proof is concerned, learned counsel submitted
thatthe Apex Court in Paras 29 and 30 of R. V.E. Venkatachala Gounder vs Arulmigu
Viswesaraswami & V.P ((2003) 8 SCC 752) has categorically held that while
burden of proof always stays with the plaintiff, onus of proof continues to shift
depending upon evidence lead by parties. It was held that in a suit for title the
plaintiff is required to lead sufficient evidence to establish a high degree of
probability in his favour and that would shift the onus on the defendant to prove to
the contrary. If the defendant then fails to lead sufficient evidence to shift the onus
back on plaintiff, the title would be held to be proved in favour of the plaintiff. In
the present case the trial Court has found that there is overwhelming evidence in
favour of plaintiffs establishing their title over the suit property while the
defendants have failed to bring on record anything to the contrary. The only
document filed by the defendants are Khasra sheets on 1997 without showing as
to on what basis the name of government was recorded in place of plaintiffs.
Hence, the decree was rightly passed in favour of the plaintiff.

With regard to appellants' contention as to non impleadment of
Government of India, learned counsel argued that no relief is claimed against the
Government of India and relief was sought only against the State and the
Municipal Corporation. Thus, the Government of India was not a necessary party
and in view of Sec. 99 of the Code of Civil Procedure, 1908 the appellants cannot
raise such a ground in appeal.

With the aforesaid submissions, it has been asseverated (sic : asserted) that
the appeal being devoid of any merit or substance, is liable to be dismissed.

6. Heard, learned counsel for the parties.

7. The visceral of the arguments put forth by learned counsel for the appellants,
in essence, is that there was no material on record to hold that the ancestor of the
plaintiffs/respondents had ever been in lawful possession of the land in dispute and,
therefore, the learned trial Court has erred in holding that the plaintiffs/respondents
have proved that their ancestor namely Machal Singh had been in lawful possession of
the land in dispute and further that the learned trial Court has erred in treating the notice
served under section 80 CPC on the appellants/defendants as one under section 401

ofthe M.P. Municipal Corporation Act.

8. Vinod Singh Tomar (PW1) is the son of Lal Singh and grandson of Machal
Singh. He has tendered in evidence Patta (Ex.P/1), House Tax receipt dated
31/3/1952 (Ex.P/2), mutation dated 19/3/1960 in favour of his father Lal Singh
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(Ex.P/3), mutation in favour of his mother Betibai (Ex.P/5), spot map of garden
(Ex.P/6), spot map of house (Ex.P/7), House Building permissions granted by
Joint Director, Town & Country Planning (Ex.P/8 dated 4/12/1993 & Ex.P/13
dated 8/12/1993), NOC issued by Collector Nazul (Ex.P/11), Extension of time of
building permission granted by Commissioner, Town and Country Planning
(Ex.P/15) and by Municipal Corporation (Ex.P/21), receipts of house tax
(Ex.P/20 to P/35), property tax receipt of municipal corporation (Ex.P/36)
wherein Betibai has been shown as owner of the house and other revenue
documents (Ex.P/37 to P/40) wherein Machal Singh has been depicted as Up
Krishak and in possession since 1951 to 1988. The document (Ex.P/1) mentions
that the land in question was given on Patta to Machal Singh on 26/10/1946 in
Case No. 8/2003-2/6 No.669.

Prabhudayal More (PW2) has created the spot map. He has acknowledged
the possession of the plaintiffs on the house in question since 1954. He has been
supported by Bashir Ahmad (PW4). He has deposed that plaintiffs' ancestor
Machal Singh had been residing there.

Feran Singh Patwari (PW3), who was Patwari of the area during the period
1980 to 1982, has admitted possession of Betibai-Lalsingh since prior to 1980. He
has deposed that he has been watching the place in question since 10-12 years
prior to 1980.

On the contrary, Laxman Prasad Patwari (DW1) has supported the Khasra
Panchsalas of Samvat 1997 (1940-41) (Ex.D/1c) and that of 1992 to 1995-1996
(Ex.D/2¢). In the Khasra Panchsala of Samvat 1997, in col.5 of Survey No.36
"Milkiyat Sarkar Gwalior Government" is mentioned and in col.6 "Vaitmaam
Military Department Murdje Khevat No.8" is mentioned. In Ex.D/2¢, Survey
No.36 has been mentioned as Pared AajadRajaswa Vibhaag Nazool. He has
deposed that in Khasra Panchsalas Ex.D/1c and D/2¢, name of Betibai or
plaintiffs is not mentioned. He has further deposed that previously this land was a
Government land. He further deposed that as per Ex.P/37 the land falling in
Survey Nos. 36 and 38 is of Village Mehra. However, he could not say as to
whether the said entry was made based on original record or not. He also did not
know as to whether name of Machal Singh and Lal Singh was there in the records
in 1951-52 ornot.

Roop Singh Bhadoriya (DW3) has deposed that the disputed land is
Government land whereon a Boundary-wall has been constructed by Betibai. He
has admitted granting of NOC by the Nazool department and building permission
by Town and Country Planning department on 8/2/1993. However the same was
conditional and has been cancelled in the wake of land dispute. He has supported
the documents Ex.P/3 to P/17, P/20 to P/26, P/31 to P/36, P/41 to P/43 and has not
disputed the various permissions granted in favour of plaintiffs by the State
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Authorities. However, he deposed that the same being conditional have been
cancelled in pursuance of Ex.P/41 which is notice of Municipal Corporation
stating the suit property to be Government land. However, he has admitted
possession of plaintiffs thereon and deposed that plaintiffs have their house built
thereon.

9. The learned trial Court, after appreciating the evidence on record found
that the defendants could not prove that the Army under the control of the then
Mabharaja Scidia had not granted the disputed land as reward to Machal Singh, Lal
Singh and Bhagwan Singh for their services in Armed forces. They were also
bestowed with War Medal, Burma Star, Defence Medal and Scindia Medal. The
erstwhile Gwalior State later having merged in the Union of India, the orders
passed by Ruler thereof could only have been cancelled by the Government of
India and none else. However, there was nothing on record to show that the said
document (Ex.P/1) was ever cancelled by any order of the Government. The
plaintiffs having established a high degree of probability in their favour, the onus
had shifted on the defendants to prove the contrary, which they failed to discharge
(RVE Venkatachala Gounder (Supra), referred to). Moreover, on the strength of
Khasra entries of certain years, the State cannot claim title over the disputed land
as it is well settled that an entry in the revenue records is not a document of title.
Revenue Authorities cannot decide a question of title (Fagruddin (Dead) through
LRs. v. Tajuddin (Dead) through LRs. [(2008) 8 SCC 12], referred to) . In this
regard, the Apex Court in the case of Suraj Bhan Vs. Financal Commr. ((2007)6
SCC 186) has held as under:

"It is well settled that an entry in Revenue Records does not
confer title on a person whose name appears in Record of
Rights. It is settled law that entries in the Revenue Records or
Jamabandi have only 'fiscal purpose' i.e. payment of land-
revenue, and no ownership is conferred on the basis of such
entries. So far as title to the property is concerned, it can only be
decided by a competent Civil Court (vide Jattu Ram v. Hakam
Singh and Ors., AIR 1994 SC 1653)"

10.  That apart, this Court is in complete agreement with the reasoning
assigned by the learned trial Court that objection as to non issuance of notice
under section 401 of the M.P. Municipal Corporation Act lost significance in the
wake of the Corporation having been issued notice under section 80 of the CPC,
moreso when the defendants chose to remain reticent not only at the initial stage
but even after framing of issues. The trial Court rightly held that the purpose of
notice is to bring the dispute to the fore of parties, which had already been done;
the Corporation having been made party in pursuance of order dated 4/2/1997 of
this Court passed in LPANo. 52/1997.
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11. This brings me to yet important facet of the matter. The plaintiffs/
respondents have been in possession since 1946. Various permissions have been
granted to them by the State Authorities and Municipal Corporation during the
period 1961 to 1995. Suddenly in the year 1996, the land has been declared as
Government land and the said permissions have been revoked. It is pertinent to
mention that NOC of Nazul Department (Ex.P/11) was issued on 12/3/1992,
which would be deemed to have been issued after due verification. Now after an
elapse of about 4 years from 1992, the State Authorities have come up with a case
that the land in question was recorded as Government land. A Full Bench of this
Court in the case of Ranveer Singh (Supra) has held that a period of 180 days from
the date of detection of illegality, impropriety and/or irregularity of the
order/proceedings committed by Revenue Authority subordinate to Revisional
Authority would be a reasonable period for exercise of suo motu powers despite
involvement of Government land or public interest in cases involving irreparable
loss. The appellants/defendants have failed to bring on record any conclusive
proof to demonstrate their date of knowledge. Fraud/manipulation, if any, ought
to have come to the knowledge of respondents at the time of granting various
permissions including Nazool NOC. As such, Ex.P/41 was certainly way beyond
limitation.

12.  Thus, this Court does not find any illegality or perversity in the judgment
delivered by the learned trial Court. The appeal sans merit and is, accordingly,
dismissed.

Appeal dismissed

L.L.R. [2020] M.P. 2837
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Shailendra Shukla
M.Cr.C. No. 28386/2020 (Indore) decided on 11 November, 2020

EKTAKAPOOR ...Applicant
Vs.
STATE OF M.P. & anr. ...Non-applicants

A. Information Technology Act (21 of 2000), Section 67 & 67-A and
Criminal Procedure Code, 1973 (2 0of 1974), Section 482 — Applicability — Web
Series — “Sexually Explicit Acts” — Held — Once it is determined that material
is obscene, person liable for depicting such material or causing to depict such
material cannot escape his liability on ground that subscriber having opted
to watch it cannot make a complaint thereafter — Investigation is still in
progress, it cannot be stated at this stage that offence u/S 67 & 67-A is not
attracted — FIR cannot be quashed at this stage u/S 482 Cr.P.C.—Application
dismissed. (Paras 73,95,96 & 110)
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@. G Glen e sifefraw (2000 &7 21), €RT 67 T 67—A Vd U
HiHAT Aledl, 1973 (1974 &7 2), &IRT 482 — YIIogdr — 39 H¥IoT — “HrgHar
Fd v ard g — AR — v IR 99 g raunRa fear simar 2 f6
AR 3rgelld B, Saa A ) faf3a &=+ srerar s AR &1 faf3a fear s=r
$IRT H g <Rl Afad, 39 AR W 9D <@ 4 99 T8 ddhar &
SYANTHAl 7 34 @ &1 fdded g1, S Uzdrd 98 yRarg 81 dx dAdhdl —
a7 3+ I XBT 2, 39 UshH R I8 U 8] fHaAT oIt AT @ fb aR1 67 @
67—A @ IFavid AT ATHIT LN BHAT — U UHH R YH AT gfadsa o1
HIIRT 482 €.9.9. & 3(avid fFrefed A foar S g&dr — 3mdest @il |

B. Information Technology Act (21 of 2000), Section 67 & 67-A —
Disclaimer — Effect — Right to Complaint — Held — Disclaimer only warned
against scenes of intimacy in the episode but if depicted scenes transcend into
gross display of lust, it enters into realm of obscenity and a subscriber would
be well within his right to complain — Disclaimer cannot prevent a person
from lodging FIR in respect of such offence. (Para91 & 95)

. g1 glenfial sfefga (2000 &1 21), &gRT 67 T 67—A—
SIHYT — gHId — YRare &7 siffee — ffeiRa — sRdAIHoT dad d91 A
AT g & fawg dama- qar & feg afe e &1 1 gwa, drm ar &R
S qIEAT BT 9IR GUST H3d 2, 9 a¥ellaar & &3 # yde ovd @ iR
SYANTHAl BT yRare &A1, Aell—Aifd S ARPR & Hiar 8 — e,
I AR S G99 9 YoH a1 yfided o &+ 4 o aafea 1 Fralka
el X HebdT |

C. Information Technology Act (21 of 2000), Section 67 —
Presumption — Held — Even if content is not known and a person publishes or
transmits or caused to do so even without knowledge, provisions of Section 67
would be attracted — Presumption of knowledge to petitioner shall have to be
assumed and onus will be upon him to rebut it by leading evidence. (Para54)

TT. g7 glenfiat sifef=3# (2000 #T 21), €RT 67 — SYERVIT —
affreRa — iy siqdw 9 7181 © va U afad (991 9 @& ) yob1iRra ar
URYT HXar @ a1 VYT HRAdT @ a9 W), &RT 67  Suse b sl — Irh
BI ST B9 Y SULTROIT BT RO b1 SITCAT 3R A8 U931 HR 99 Wisd dee
PT AR S U= BT |

D. Information Technology Act (21 of 2000), Section 85 — Offence
by Company — Held — Apex Court concluded that the word “as well as the
company” itself shows that neither the Director nor the Company can be
prosecuted in isolation — In instant case, FIR reveals that complainant has
prayed for appropriate action not only against petitioner but also against the
company — No breach of Section 85. (Paras 56 to 58)
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24 qa=1 ylenfirat 39 (2000 #T 21), &RT 85 — HGHI §IRT
3rgvrer - AffeiRa — waf=a =marey A fFrssifa fear & o "9 arr—ara
HUAT AU My H qurfar ? fb T @ FRue & /R T A s B DA
ARSI faar ST |adr 8 — ad9E UHRoT A, Yo a1 yfidsd yde sedl
2 f uRardY 3 9 o9« I @ favg sfed N & fawg AN wyfaa sarE
g U1 B @ — ERT 85 HT HIS HIT LT |

E. State Emblem of India (Prohibition of Improper Use) Act, (50 of
2005), Section 3 — Applicability — Held — Breach of this provision would occur
only when the emblem is used in order to create an impression that it relates
to Government or it is an official document of Central Government — It
applies in case where a person actually would use such emblem in his car or
uniform or any other place, giving impression that the car, uniform etc
relates to government and person shows as if he is authorized to use such
property —In instant case, breach of provision not established.

(Paras 105 to 108 & 110)

s qIRd &7 15T qydle (Srgfaa g gfave) siferfgw, (2005 &1
50), §TIRT 3 — ggiogar — AafafeilRa — 9 Sude &1 57 daa a9 =fed g
94 Audi® &1 SUFRT ¢l aRenm giod &34 =g fHar 1 2 & 98 wRer 9
Al 2 AT 98 DI WBR T TS ANDHI &S 8 — I8 U GHol W)
ST BT @ Wigl U Afdd Sad GYdia &1 ST S SR a1 a<f a1 fed
I WM R Ig Y¥E fREn gy &xdl & & 98 R, adl s, avar 4
wdfda 2 3k «afda gertar @ o9 {6 98 Saad gufed &1 SUAIT &3+ & forg
g1 d @ — I AT UbROT |, SUSH BT 61 wA1fUd e |

E Penal Code (45 of 1860), Section 298 — Applicability — Held — In
the episode of web series, when the love interest of male physician invites him
to attend “Satyanarayan Katha”, on hearing this, physician makes facial
expression showing disgust — Such utterance or expressions of disgust has
been shown in background of intentions of physician who was more inclined
towards physical intimacy rather than attending religious function — Prima
facie, no deliberate intention appears to wound religious feelings of
complainant— Offence u/S 298 IPC not attracted. (Para103 & 104)

q. QUE 2T (1860 &7 45), €TIRT 298 — galogar — AfferiRa —
99 A D HI A, 99 yoy Fafecas a1 99 w1 S8 g e |
wﬁﬂﬁﬁﬁ$meﬂmﬁmmﬁ% I8 g1 W fafecas gom qeria gu A=
$T ET9—HTd 1T & — FOIT & Idd STdRYT AT 819—H19 &l Fafecas o amern
aﬁqw‘qﬁrﬁﬂﬁmw% oraa1 g[ea aifife srisa 4 SuRerfa @1 soma
ARIRG Waal 3 3R o1 — YoM gl uRard] &1 aifife wra=men &1 dic
YA BT DS ATYIHR AT Yefld T8] sl — &RT 298 1.8 4. & IAddd
JURTer TH i TEY Brar |
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G. Penal Code (45 of 1860), Section 294 and Information
Technology Act (21 of 2000), Section 80(1) — Public Place — Ingredients — Held
—Hotel, shop, public conveyance are also public place—The words “any other
place intended for use by or accessible to the public” would not only include
free to air transmission but also transmissions based on subscription — Prima
facie, offence u/S 294 is attracted. (Paras97t0102 & 110)

o qUS Wledr (1860 &7 45), €IRT 294 Tq a1 glenfral siferf-ra+
(2000 ®T 21), &RT 80(1) — Gidvife w7 — fgcd — AfAFERT — ‘e,
g, Ardufie ared H wrdufae aE & — W P I ®IIT Wl wTdr
GIRT I & fory arerfya & a7 8-1#) yga 4 €, § 9 dad Yud uRvvl 9fed
IR MeTRd YT Hfl e @ — U AL, 9RT 294 & I IURTE
AT srar 2 |

H. Maxim “Volenti non-fit injuria” — Applicability — Held — This
principle applies in a matter involving tortuous liability and not criminal
liability. (Para95)

.  §d W@l | 9oIg TE &fa, afa @1 st 7 a8l srdl (“dald el
F7—fbe gqfear’) — ggivgar — affaiRa — a8 Rigla S8 aMd | @
ghar 2 forad g i siavda 2 8k 7 & sfides aifia |
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ORDER

SHAILENDRA SHUKLA, J. :- This order seeks to dispose of the petition
filed under Section 482 of Cr.P.C for quashment of FIR bearing Crime
No0.02142020, registered at police station Anapurna, Indore (M.P.), under the
provisions of Sections 294, 298 and 34 of IPC, under Sections 67 and 67-A of L. T.
Actand Section 3 of State Emblem Act.

2. Facts which are relevant for discussion in this matter are that the
respondent No.2 filed a complaint against the petitioner with regard to
transmission of an episode in web series (XXX Uncensored) on Zee 5 which is
being promoted by ALT Balaji, a concern owned by petitioner and her mother.

3. The web series contains different stories or episodes which the
complainant has mentioned as obscene and vulgar to an extent that it calls for
penal action. Of specific reference is an episode entitled as 'Pyar Aur Plastic'
which is episode 1 of season 2.

4. The story revolves around 3 characters Dr. Sanjay who is a plastic
surgeon, his girl friend namely Priya and one another lady who is step mother of
Priya. The step mother visits Dr. Sanjay for cosmetic treatments for her body
transformation as a gift to her husband on his 60" birthday who is a retired Army
Officer. During the course of interaction the step mother and Dr. Sanjay grow
close to each other and become physically intimate with each other. On the other
hand, Priya, the girl friend of Dr. Sanjay decides to introduce him to her parents.
When Dr. Sanjay meets Priya's parents, he is left dumb founded, as the step
mother of Priya is the same lady who had earlier become intimate with Dr. Sanjay.
However, Dr. Sanjay and Priya eventually get married. The step mother, however
entices Dr. Sanjay to continue physical intimacy with her. This intimacy is
discovered by Priya. Shocked Priya files divorce case against Dr. Sanjay and her
step mother claims that it was Dr. Sanjay who was forcing himself on her. Priya
claims Rs.5.00 Crores along with life time of free Botox treatment from Sanjay as
alimony.

5. The complainant submits that the sole purpose of making the episode is to
titillate and arouse the baser instincts of audience, that such obscene depiction on
public platform has caused annoyance, that it intentionally hurts religious feelings
when the male protagonist expresses disgust on knowing about 'Satyanarayan
Katha' in the house of his love interest and that a particular scene breaches the
sanctity of National emblem amounting to its dishonour.

6. The petitioner submits that during the moments of physical intimacy of
step mother of Priya with Dr. Sanjay, the step mother is shown to have made Dr.
Sanjay wear her husband's uniform and later during the course of intimacy she



2842 Ekta Kapoor Vs. State of M.P. LL.R.[2020]M.P.

unbuttons the said blazer. This scene has been objected against by the complainant
saying that it tarnishes the reputation of Indian Army.

7. The petitioner in his petition filed under Section 482 of Cr.P.C submits that
the web series is about interpersonal relationship and different circumstances/
situations arising therefrom. The petitioner submits that the web series is a
drama/comedy/parody, which explores schemes of romance and human sexuality
in different modern day scenario. The web series and episode are not remotely
connected with Indian Army or religion.

8. The petitioner submits that he is a Managing Director of ALT Digital
Media Entertainment Ltd, registered under the Companies Act, 2013 and having
registered Office at C-13, Balaji House Dalai Industrial Estate (Opposite Laxmi
Industrial Estate), New Link Road, Andheri (West), Mumbai (Maharashtra). This
Company is a subsidiary of Balaji Telefilm, which is a Prominent Media and
Entertainment Company registered under the Companies Act, 1956, which
produces and has produced some well known Indian soap operas and
entertainment programmes and shows in various Indian languages. On 16.4.2017,
this Company launched an OTT (Over the Top) digital platform named ALT
Balaji, which is a subscription based video on demand service that offers content
to consumers using an internet connection over mobile, tablet devices and web
browsers etc. Browsing the content transmitted on this platform is commenced by
a request and viewer is required to pay a recurring subscription fee or one time
subscription fee in exchange for right to view the content. The transmission of the
content by SOVD (Subscription Based Video on Demand) is termed as narrow
casting which is fundamentally different in nature from broadcasting. While in
broadcasting, the time for transmission is chosen by broadcaster, while in narrow
casting the consumer chooses the time and extent of content at place of their
convenience with additional facility to play, pause and resume watching their
chosen content without being interrupted by advertisements and having ability to
exercise parental control. The frame work, rules, law and regulations applicable to
broadcast services is completely inapplicable to the SOVD services. Certain
policy issues that are of fundamental importance to broadcasters such as
interconnect, licensing, QoS etc are completely inapplicable to SOVD services.
The content which is streamed on OTT platform is not regulated by Central Board
of Film Certification. Further, ALT Balaji, being an OTT platform is not covered
under Cinematograph Act. The OTT service providers like ALT Balaji comes
under the aegis of "Internet and Mobile Association of India" and have adopted a
voluntary censorship code, which is called "Code For Self-Regulation of Online
Curated Content Providers". This Code regulates the dissemination of the content,
ensures that age appropriate content is made available to the audience and restrict
the OTT service providers including ALT Balaji from executing and/or promoting
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obscene internet content. The aforesaid Code has been annexed as Annexure P/2.
The petitioner submits that the allegations contained in the impugned FIR do not
primafacie constitute any offence. The impugned FIR contains certain allegations
against the web service. Hence, the petitioner has thought it appropriate to discuss
the episode in brief.

9. The petitioner denies the aforesaid allegations and states that the scene
refers to a specific incident in the plot of episode (1) and relates to one particular
lady, ie., step mother of Priya. This scene is not primal focal point of the story, as
per the petitioner, but is merely a part of the whole story and does not revolve
around the scene. This scene is necessary to portray the fictional intimate
relationship between Dr. Sanjay and Mrs. Parmindar Roy, ie., the step mother of
Priya. This scene in no manner amounts to obscenity under the law. There has
been no insult/harm/derogation, actually or intended to the National Emblem or
any institution of India. This scene does not even touch upon the character of
Indian Army or the families of Indian Army or the Uniform of the Indian Army or
the National Emblem. It purely depicts the attitude of the character of Mrs.
Parminder Roy towards her sexual desire in the said scene under certain peculiar
circumstances. The petitioner, however submits that there is no depiction or
slightest reference to any Hindu gods, costumes or tradition in the scene and there
was no intention to wound the religious feelings. The web series is purely work of
fiction and as stated even in its disclaimer that it is aimed only to be viewed by
viewers of age 18 years or above. The web series is purely a work of fiction and
does not relate to any person, sex, section, community or any event and is not
intended to harm or damage their reputation or feelings. The disclaimer further
states that any resemblance to real person dead or alive or other real live entities,
pastor present is purely coincidental. The disclaimer also states that the web series
contains strong language, mature contents and intimate scenes between the
characters, which are creatively placed in the programme to support the story line
of the programme. It further records that parental guidance is strongly advised.
The disclaimer states that ALT Balaji does not intend to offend, criticize or
prejudice any group of people through the content of the programme. A copy of
the disclaimer has been placed as Annexure P/5. In the description of the web
series, it is specifically mentioned that the content is suitable to be viewed by
viewers above the age of 18 years. The web series is rated as 18 + on the platform.
Further, the viewer is required to digitally give a declaration that he/she is 18 years
or above in the age. Only upon making such declaration, it is possible for a viewer
to watch the web series. The disclaimer clarifies that the strong language, mature
and intimate scenes between the characters are necessary and indispensable for
correct portrayal of the story line. These aspects are depicted in the "terms of use"
flashing on the screen. The content of the web series does not breach any Indian
law.
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10.  The petitioner further makes submission regarding her role in the creation
of the aforesaid web series and states that she is not involved in the day to day
creative decision in making the web series. The petitioner is not involved in the
conceptualization and dramatization etc of the episodes. The petitioner is mainly
involved in Balaji motion pictures limited and Balaji tele films. No credits are also
given to the petitioner of the episode one of the season two of the web series. The
company ALT Balaji engages writers who develop the concept, write the scripts
(story, screen play and dialogues) and then engages a production house for
production and post production of the show.

11.  The petitioner submits that the scenes depicted in the web series does not
cause depravity of a mind of a person with normal state of mind, therefore,
nothing in the series satisfy the definition of obscenity. There is substantial
safeguard against the same being viewed by minors. The episode is a creative
work of art that deals with certain themes of sexuality in the 21" Century and is in
no manner offensive to public decency and morality and is not likely to pander to
lascivious, prurient or sexually precocious minds. The petitioner further submits
that in order to attract the provision of Section 67-A of I.T. Act, the impugned
material should contain sexually explicit act, which is missing in the present case.
The word "explicit" would be justified when there is description or representation
of sexual activity in a direct and detailed way. There is no such explicit sexual
activity. The Court must take an over all view of the matter complained of as
obscene in the setting of a whole work, which is a work of artistic value. Such
scene should not be considered in isolation and the episode must be judged as a
whole. Whether a particular scene is obscene or not is the standard of an ordinary
man of commonsense and prudence and not an "out of the ordinary or hypersensitive
man".

12. The petitioner further submits that in order to invite the penal provision of
Section 294 of IPC, the prosecution is obliged to make out that the obscene acts
were performed at a public place whereas, the web series in question is accessible
on ALT Balaji platform which is only for adults who have selected to pay for the
subscription and cannot be construed as a public place. It is further submitted that
the provision of Section 67-A of I.T. Act are parts of a special law and the
prosecution of petitioner cannot be liable under both, i.e. general law of IPC and
special law of I.T. Act. The warranties/representation in terms of Clause IV of the
terms of use includes express representation that the viewer/subscriber "has
voluntarily chosen to access such content because he wants to view the same and
does not find the said content to be offensive or objectionable". The petitioner
further submits that the respondent has failed to disclose the manner in which the
web series had annoyed him. Thus, prima facie offence under Section 298 of IPC
is not made out. Regarding disrespect of the State Emblem of India, the petitioner
submits that the scene does not include an emblem, ie., similar or deceptively
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similar to the State Emblem of India. There is not even the colourable imitation of
the State Emblem. In the Cinematography Act also there is no mention of the State
Emblem Act. The petitioner submits that State Emblem Act is different from
Emblems and Names (Prevention of Improper Use) Act, 1950. Thus CBFC
guidelines provides that CBFC shall ensure that national symbols and emblems
are not shown except in accordance with the provision of the Emblems and Names
Act, which is an entirely separate statute. In the Cinematograph Act also Emblems
and Names Act is applicable. The Cinematograph Act and the guidelines do not
apply to ALT Balaji. ALT Balaji cannot be subjected to a higher degree of scrutiny
and censorship which include the application of the State Emblem Act to its
content. More so, under the Code For Self-Regulation of On-line Curated Content
Providers, the Emblems and Names Act has been included. The State Emblem Act
specifically provides that the prosecution for any offence punishable under the
Act can be instituted only with the previous sanction of the State Government. The
provisions of Section 34 of the IPC are not applicable because the petitioner does
not play any role in the conceptual script and dramatization of the scenes episode
or web series. Thus, under no stretch of imagination, can there be any meeting of
minds or a prearranged plan by the petitioner to commit an offence. The petitioner
cannot be held vicariously liable for the alleged offence under the IPC, I.T. Act
and the State Emblem Act. The petitioner is only involved in the policy and
planning of the business of the company and she is in no way concerned or
involved in the episode or its conceptualization, dramatization or its script.

13. The petitioner further submits that the impugned FIR has been filed after a
substantial and an unexplained delay of 118 days from the date of release of the
scene. The said scene was telecasted on 8.2.2020 whereas, the FIR has been filed
only on 5.6.2020. The FIR contains misleading allegations and proceedings have
been instituted maliciously and with ulterior motives.

14.  The respondent has misconstrued and twisted the story line by setting that
it shows pictures of family members of the Indian Army as being characterless and
involved an illicit relationship and that it insults the State Emblem of India and
uniform of Indian Army.

15.  The petitioner submits that contrary to this, the actual facts shown in the
episode is that the Army Officer is a retired Army Officer aged 60 years. The entire
plot does not even in the remotest, touch upon Army Officials or disrespects the
Army Officers or their families or any institution or State Emblem of India. It is
mere coincidence that one of the fictional character plays the character of an Ex-
Military Officer. The respondent No.2 does not talk about existence of the
disclaimer in the web series and has intentionally suppressed the information. The
petitioner submits that the so called objectionable scene is in accordance with
"Code for Self-Regulations of Online Curated Content Providers", which is
applicable to ALT Balaji. The provisions of Cinematograph Act are not applicable
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to films transmitted through internet therefore, certifications of a film by CBFC
are not applicable to the contents streamed on OTT platforms. The petitioner
seeks protection enshrined under Article 19(1)(A) of the Constitution of India and
the Right of Creative Liberty. Writers of various film and Indian Television Series
have taken the creative liberty to portray characters from various professions in a
negative role. However, this does not ipso-facto imply that the profession itself'is
tainted and drawing any such conclusion would not be logical as such portrayal is
small creative expression of the writers. There are reasonable restrictions
imposed under Article 19(2) of the Constitution of India but the aforesaid scene in
the web series does not fall under any of the said grounds justifying any restriction
on the creative freedom in terms of Article 19(2) of Constitution of India.
Accordingly, it is only logical that what is sanctioned by the Indian Constitution
cannot be deemed to be an offence under the Penal Law or any other law.
Dissenters of free speech and expression have no censorial right in respect of
intellectual, moral, religious, dogmatic or other choices of all man kind and the
Constitution of India does not confer or tolerate such individualized,
hypersensitive, private censorial intrusion into and regulation of the guarantee of
freedom of others.

16. The petitioner refers to the citation of the Supreme Court in the case of
State of Haryana & Ors. V/s. Bhajanlal, 1992 Suppl. (1) SCC 335 in which it has
been held that where the allegations made in the FIR, even if taken at the face
value and accepted in its entirety, do not prima facie constitute an offence and
"where allegations made in the FIR are so absurd and inherently improbable on
the basis of which no prudent man can ever reach a just decision, that there is
sufficient ground for proceeding against the accused". The petitioner ultimately
makes a prayer that this Court exercising the inherent powers under Section 482
of Cr.P.C read with Section 226 of the Constitution of India may be pleased to
quash and set aside the impugned FIR No0.0214/2020 dated 5.6.2020, which has
been registered against the petitioner by the Police Station Anapurna, Indore
(M.P.) under Sections 294, 298 and 34 of IPC, 67 and 67-A of L. T. Act and Section
3 of the State Emblem Act.

17. In its reply, the State has submitted that ALT Balaji has claimed itselfto be
under the aegis of "the Internet and Mobile Association of India" which is
governed by a Code for regulation of contents posted online. As per the State, this
bylaw of a society cannot override or to be repugnant to a statutory law. The Code
itself provides for prohibition of content which is disrespectful to the National
Emblem and the National Flag-Annexure-P/2. It is submitted that Code also
prohibits the contents which deliberately and maliciously intends to outrage the
religious sentiments of caste and community. As per the State, the content of web-
series being displayed by the petitioner is in-contravention of the Code itself
inasmuch as the content displays the use of National Emblem embedded in the
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Army Uniform to be torn during intimate scene. It is further submitted that
Section 3 of State Emblem of India (Prohibition of Improper Use) Act, 2005,
prohibits the use of National Emblem for commercial purposes or as a part of
patent title, trademark or design, except, in-case as specified by the Central
Government. The Act also prohibits the restriction of any such intellectual
property. A bare perusal of this Act would show that the National Emblem of India
is not be used at all except in cases specified by the Central Government. A bare
perusal of relevant scene would demonstrate that an Army Officer's Uniform
carrying National Emblem has been used with utmost disrespect and immorally
corrupt manner and hence a prima-facie case is made out against the petitioner. In
the reply, it has been further submitted that the story line around the web-series is
not only obscene but is truly perverted in its spirit which would certainly have the
tendency of inciting lustful thoughts. In the case of Director General of
Doordarshan and Another vs. Anand Patwardhan reported in 1996 8SCC 433, the
Hon'ble Apex Court has held that a film must be judged from an average healthy
and common sense point of view. However, in the aforesaid web series, the story
line is neither healthy nor does it carry any sense. The message of the film scene
portrayed is totally perverse, obscene and contrary to the ethics and morality of
Indian society and hence the petitioner cannot take recourse to the contention that
the work was purely fictional. In such story line, where mother-in-law is shown to
be in physical relationship with her daughter's husband is socially and morally
corrupt and would by all means come under the definition of obscenity and hence
offence under Section 294 of Indian Penal Code, 1860 and Section 67 of
Information Technology Act, 2000 are clearly made out.

18. In its reply, the State further submits that the Information and Technology
Act, 2000 was brought in force with an aim to curb and penalize the publication of
sexually explicit contents in electronic media. Section 67 of the said Act deals
with punishment for publishing or transmitting such obscene material in
electronic form. A bare perusal of Section 67 of IT Act makes it very clear that any
material which is sexually explicit cannot be circulated or transmitted through
cyber space. The word ‘obscene’ has not been defined clearly under IPC or any
such other law and hence the recourse will have to be taken to the judgments
passed by the Hon'ble Supreme Court on various occasions upon the subject
matter. The Hon'ble Apex Court has adopted two tests initially in order to see if the
contention would be categorized as obscene, the first test is Hicklin test and the
second test is Roth test.

19. In the case of Regina vs Hicklin, it was laid down that the publication can
be judged for obscenity, based on isolated part of the work considered out of the
content. While applying Hicklin Test, the work is taken out of the whole context of
the work and then it is seen that if that work is creating any apparent influence on
the most susceptible readers/viewers such as children or weak minded adults. In
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the Roth test which was developed by US Courts in 1957 to judge such obscenity,
it was held that only those sex related materials which had the tendency of exciting
lustful thoughts were found to be obscene and the same has to be judged from the
view of an average person by applying contemporary community standards. This
test was sharper and narrower than the Hicklin test as it does not isolate the alleged
contents but limits itself to the dominant theme of the whole material and checks
whether if taken as a whole, it has redeeming social value or not.

20.  The State has pointed out that the Hon'ble Apex Court in the matter of
Aveek Sarkar vs State of West Bengal reported in AIR 2014 SC1493 reported in
AIR 2014 SC1493 held as under:

"The correct test to determine the obscenity would be the
community standard test i.e. Roth Test and not Hicklin Test and in
order to check whether there is obscenity or not the material in
question is to be taken as a whole. When the material taken as
whole, it is found to be lascivious and tends to deprave a person
who reads or sees or hears that material only can be said to be
obscene. The Court observed that Hicklin test is in contravention
to the Indian Penal Code. Further the Hon'ble Court observed
that as the term 'obscene and obscenity' is not defined in Indian
law. This makes the community standard test to be more suitable
for Indian law regime. Also, the community standard test is more
adaptive in need of changing the society. "

21.  Based upon the aforesaid principle, the State submits that it can be
deduced that the content uploaded on the OTT platform would certainly deprave
and totally corrupt a person who reads or watches such contents. The content
would certainly fall in the category of obscenity inasmuch as even if the content is
taken as a whole taken into consideration the same would excite lustful thoughts,
would deprave a person who watches or sees such contents. The message that
such web series is likely to spread is that the wife of an Army Officer is open to
illicit extra-marital affair. This cannot be allowed to be done as having illicit
relationship within the family is morally corrupt and ethically perverse and does
not happen in Indian society. Whether the predominant theme or purpose of the
series is an appeal to the unhealthy interest of "average person of a community as a
whole" is a judgment which must be made in light of contemporary standards as
would be applied by a average person with an average and normal attitude and
mind towards interest in sex. By no stretch of imagination, it can be held that the
depiction of mother-in-law having sex with her son-in-law shall not affect the
moral values of an average person which is not acceptable to the Indian society.
The content and script itself demeans and deteriorates the social and moral values.

22.  The State in its reply then refers to the petitioner's contention that any
intervention in transmission of such web series would violate Article 19 of the
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Constitution of India i.e. freedom of speech and expression which is a fundamental
right guaranteed to every citizen of the country. The State submits that Article
19(2) of the Constitution of India is a provision of Constitution which provides for
curbing the freedom of speech and expression if such expression is against the
interests of sovereignty and integrity of India, security of State, friendly relations
with foreign States, public order, decency or morality or in relation to Contempt of
Court, defamation or incitement to offence is the result thereof.

23.  Itis submitted by the State that a bare perusal of the aforesaid provision of
Constitution would make it clear that right to freedom of expression is open to
reasonable restrictions and in the present matter, the content which is uploaded in
the OTT Platform is in total disregard to the law of land. The web series has
tendency to corrupt the minds of people watching the content and hence
unrestricted right to freedom cannot be allowed. It is further submitted in the reply
that FIR cannot be a encyclopedia of the entire events. It is further submitted in
reply that the petitioner has suppressed the fact that there are many complaints
which have been filed against the petitioner in various cities throughout the
country. The complaint has been filed in Bandra Court (Mumbai) and thereafter
a PIL before the Hon'ble Allahabad High Court has been filed which is still
pending. The petitioner has also contended that the complainant voluntarily chose
to cause injury to him.

24.  Regarding, the defence of Volunti Non Fit Injuria taken by the petitioner,
the State submits that the content which is being screened depicts intimate scenes
of the people bounded by degree of prohibited relationship and it was not a
simplicitor case of possible intimacy depicted on screen. Hence proper disclaimer
by petitioner would not come to the aid of petitioner.

25.  Regarding the submission of petitioner, that the provision of Section 294
IPC is not attracted because OTT platform is a subscription based platform which
is not a public place and which is prerequisite for bringing the case under Section
294 of IPC, the State submits that the term "public place" has not been defined
under IPC and hence the definition of public place shall have to be borrowed from
the Information Technology Act, 2000.

26.  Section 80(1) of IT Act, 2000 defines it to be a place as any place which is
intended to be used by public or which is accessible to the public. The explanation
of Section 80(1) of IT Act2000 is being reproduced as under: -

Explanation:-

For the purposes of this sub-section, the expression
"public place" includes any public conveyance, any hotel,
any shop or any other place intended for use by, or accessible
to the public.
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27.  Asperthereply, abare perusal of explanation would make it clear that the
definition of "public place" has weighed enough to cover all such places intended
for the use of public which is accessible to the public.

28.  The respondent/State further submits that the definition of "public space" is
wide enough to cover cyberspace as well inasmuch as the same being in the virtual
world, is available and accessible to the public. Thus, the aforesaid contention of the
petitioner is also of no consequence, as per the reply submitted by the State of
Madhya Pradesh.

29. It has been further submitted that the present matter is still under
investigation and the investigation is a vested right with the police officer which
cannot be curbed. The present petition is premature in as much as the right to
investigate the offence is inherent and is a statutory right guaranteed to a police
officer and hence on this count, the present petition deserves to be dismissed. It is
also submitted that the present content which was being aired on the OTT
platform has been deleted and it also attracts offence punishable under Section
201 of IPC. All the contentions which have been raised by the petitioner bank
upon the disputed question of facts which cannot be gone into the provision of
Section 482 of Criminal Procedure Code, 1973. Thus, in the wake of the matter,
the petition deserves to be dismissed.

30. The content of web-series showing involvement of mother-in-law with
her son-in-law in sexual activities demolishes the moral fabric of the society and
hence falls in the category of obscenity and thus, in the wake of the matter, this
petition deserves to be dismissed.

31.  Learned Additional Advocate General for the respondent/State in his
written submission has laid stress on the limited scope of quashment of FIR by the
Court while exercising powers under Section 482 of Criminal Procedure Code,
1973. It has been stated that FIR is at the preliminary stage and the investigation is in
progress. Even otherwise the quashment of FIR must be resorted to in the rarest of
rare cases and such quashment is permissible if the Court considers that it is
necessary for securing ends of justice. This view has been taken by Hon'ble Apex
Court in the case of Parbatbhai Aahir and Others vs. State of Gujarat and Another
reported in (2017) 9 SCC and in the case of Medehl Chemical and Pharma (P)
Limited vs. Biological E. Limited and Others reported in 2000(2) SCC 426 in which
it has been held that inherent power under Section 482 of Criminal Procedure Code,
to have a complaint or the charge-sheet quashed is an exception rather than rule and a
case for quashment at the initial stage must have to be treated as rarest of rare cases,
so as not to scuttle prosecution. With the lodging of FIR, ball is set to role and
thenceforth the law takes its own recourse and the investigation ensues in
accordance with the provisions of law. The jurisdiction, as such, is rather limited
and restricted and its undue expansion is neither practicable nor warranted.
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31A. Submissions oflearned counsel of both the sides were considered.

32. The celebrated judgment providing guidelines for exercising power under
Section 482 of Criminal Procedure Code, 1973 is the case of State of Haryana and
Others vs. Bhajanlal and Others reported in 1992 SUPP (1) SCC 335. These

guidelines are as follows:

1. Where the allegations made in the first information report or
the complaint, even if they are taken at their face value and
accepted in their entirety do not prima facie constitute any
offence or make out a case against the accused.

2. Where the allegations in the first information report and
other materials, if any, accompanying the FIR do not disclose a
cognizable offence, justifying an investigation by police officers
under Section 156(1) of the Code except under an order of a
Magistrate within the purview of Section 155(2) of the Code.

3. Where the allegations made in the FIR or complaint and the
evidence collected in support of the same do not disclose the
commission of any offence andmake out a case against the accused.

4. Where the allegations in the FIR do not constitute a cognizable
offence but constitute only a non-cognizable offence, no
investigation is permitted by a police officer without an order of a
Magistrate as contemplatedunder Section 155(2) of the Code.

5. Where the allegations made in the FIR or complaint are so
absurd and inherently improbable on the basis of which, no
prudent person can ever reach a just conclusion that there is
sufficient ground for proceeding against the accused.

6. Where there is an express legal bar engrafted in any of the
provisions of the Code or the concerned Act (under which a
criminal proceeding is instituted) to the institution and continuance
of the proceedings and/or, where there is a specific provision in the
Code or the concerned Act, providing efficacious redress for the
grievance of the aggrievedparty.

7. Where a criminal proceeding is manifestly attended with
mala fide and/or where the proceeding is maliciously instituted
with an ulterior motive for wreaking vengeance on the accused
andwith a view to spite him due to private and personal grudge.

33. Thus, this Court is required to tread the course leading to quashment of
FIR at the investigation stage with a great deal of care and caution keeping in mind
the mandate and guidelines laid down by the Hon'ble Apex Court and in its
various other citations mentioned earlier.

34.  Reverting back to the case in hand, it would be apt to recall the provisions
of law under which the case has been registered against the petitioner and these
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provisions are Sections 294, 298 and 34 of Indian Penal Code, 1860 and Sections
67 and 67(A) of Information Technology Act, 2000 and Section 3 of State
Emblem Act, 2005.

35.  Before dwelling on the applicability of Section 294 of Indian Penal Code,
it would be appropriate to first consider as to whether provisions of Section 67 of
Information Technology Act are attracted or not because Section 294 IPC talks of
obscene acts etc and concept of obscenity figures in Section 292 of Indian Penal
Code and Section 67 of Information Technology Act is based on the same
principle as Section 292 of Indian Penal Code. The Hon'ble Apex Court in the case
of Sharat Babu Digumarti vs. Government of Delhi (NCT) (2017)2 SCC 18 has
held that Information Technology Act, 2000, being a special legislation dealing
with obscenity in electronic form has overriding effect on the proceedings under
general provisions of Section 292 of Indian Penal Code and an activity emanating
from electronic form which may be obscene is exclusively punishable under
Section 67 of Information Technology Act and not under Section 292 of Indian
Penal Code, nor both under Section 67 of Information Technology Act and
Section 292 of Indian Penal Code.

36.  The Apex Court in the case of Ranjit D. Udeshi vs. State of Maharashtra
reported in AIR 1965 SC 881 has observed in parano.16 which is as under:-

"that the Indian Penal Code does not define the word 'obscene’
and this delicate task of how to distinguish between that which is
artistic and that which is obscene has to be performed by
Courts, and in the last resort by us. The test which we evolve
must obviously be of a general character but it must admit of a
just application from case to case by indicating a line of
demarcation not necessarily sharp but sufficiently distinct to

distinguish between that which is obscene and that which is not.

None has so far attempted a definition of obscenity because the
meaning can be laid bare without attempting a definition by
describing what must be looked for. It may, however, be said at
once that treating with sex and nudity in art and literature
cannot be regarded as evidence of obscenity without something
more "

37.  Now coming to the question as to whether the provisions of Section 67 of
Information Technology Act are attracted or not, it would be appropriate to reproduce
Section 67 of Information Technology Act, 2000, which runs as under:-

67. Punishment for publishing or transmitting obscene material
in electronic form. -Whoever publishes or transmits or causes to
be published or transmitted in the electronic form, any material
which is lascivious or appeals to the prurient interest or if its
effect is such as to tend to deprave and corrupt persons who are
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likely, having regard to all relevant circumstances, to read, see
or hear the matter contained or embodied in it, shall be
punished on first conviction with imprisonment of either
description for a term which may extend to three years and with
fine which may extend to five lakh rupees and in the event of
second or subsequent conviction with imprisonment of either
description for a term which may extend to five years and also
with fine which may extend to ten lakh rupees.

38. One can see that the contents of aforesaid section are akin to that of
Section 292(1) of TIPC which is as under:-

Section 292(1) in The Indian Penal Code

(1) For the purposes of sub-section (2), a book, pamphlet, paper,
writing, drawing, painting, representation, figure or any other
object, shall be deemed to be obscene if it is lascivious or appeals
to the prurient interest or if its effect, or (where it comprises two or
more distinct items) the effect of any one of its items, is, if taken as a
whole, such as to tend to deprave and corrupt person, who are
likely, having regard to all relevant circumstances, to read, see or
hear the matter contained or embodied in it.

39.  The learned senior counsel for the petitioner has submitted that due care has
been taken to ensure that the content of the episode does not breach any existing
provision of law pertaining to obscenity and other alleged offences because in
absence of any independent censor board etc, responsibility lies heavily upon the
producers of such web series to ensure that no such breach occurs.

40. It would be appropriate to refer to the written submissions made by the
petitioner regarding a regulation pertaining to objectionable scenes on the ground
that they are obscene.

41.  The petitioner in his written submission has submitted that unlike Central
Board of Film Certification (CBFC), OTT Platform does not require a CBFC and
that the provisions of Cinematograph Act, 1952 are also not applicable to ALT
Balaji and OTT Platform. It has been stated that OTT Platform service providers
like ALT Balaji comes under the aegis of Internet and Mobile Association of India
and have adopted a voluntary censorship i.e. "Code for self regulation of Online
curated content providers" which regulates the dissemination of the content
ensuring that the age appropriate content is made available to the audience and
restricts the OTT service providers from exhibiting the public or promoting
inappropriate content.

42.  From the above submission, it becomes clear that there is no independent
agency or authority having the sanction of Government to oversee the content of
such web series, as in the present case. The producers/promoters etc involved in
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publishing or promoting such contents resorted to self regulation in the
dissemination of the content. Needless to say, that such service providers have
twin responsibility i.e. of ensuring that the contents of material transmitted are
such that it caters to the expectations of targeted audience so that such
transmission reaps expected profits monetarily and at the same time care has to be
taken that the content may not transgress the thin boundary between the outer
limits of decency and obscenity and while dealing with such twin responsibility,
such service providers cannot match the self regulation with that of an impartial
regulatory authority.

43. The petitioner has submitted that the need for framing guidelines for
regulating online platform was agitated in a Public Interest Litigation (PIL) filed
before the Delhi High Court in_Injustice for Rights Foundation vs. Union of India,
WP (C) No.11164 of 2018, however, the Delhi High Court has held that in view of
the express provisions of Information Technology Act and the rules framed therein,
writ of mandamus cannot be issued and a person who is aggrieved can approach the
statutory authority under the Information Technology Act for framing guidelines.
This order has been challenged before the Hon'ble Apex Court and the matter is still
pending.

44. The petitioner submits that no provision of Information Technology Act
has been violated and, if at all, the complainant has any grievance, he may seek
proper recourse before the competent authority under Information Technology
Act.

45. The petitioner further placed reliance upon the decision of Hon'ble Apex
Court in the case of Ashutosh Dubey vs NETFLIX reported in 2020 SCC Online,
wherein the suit for decree of permanent injunction against the defendant against
streaming of episodes of web series ("Hasmukh') which allegedly contained
derogatory remarks against the Advocates. The Court held that this web series is a
dark satirical comedy, attempting to expose the ills of various professions and
protagonist makes a statement as a stand-up-comedy about the ills of profession. The
Court held that it is a known fact that the stand-up-comedian exaggerates particular
view point so that it becomes highlighted. The people did not view the comments or
jokes made by stand-up-comedian as a statement of truth but take them with a pinch
of salt. The Court further held that the plaintiff was not able to show that the
impugned comments in any manner referred to the plaintiff or referred to a definite
group of individuals or lawyers out of the entire class of lawyers to which the
plaintiff belongs. Thus, no injury is caused to the plaintiff.

46. The reason for citing this case by the petitioner is that the Court had
observed that the web series, being a work of fiction is only meant to be taken in
the context of a figment of imagination and humour and not as a matter of truth.
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47. On perusal of the aforesaid citation, this Court is constrained to observe that
no parallel can be drawn between the issues involved in the aforesaid citation and that
involved in the present case. Drawing of comparison is ill-conceived and the only
common ground is that the facts of present case and that of the citation are both
imaginary. This apart, there is no matching elsewhere. The pertinent question
involved in the present case relates to obscenity and related offence and also the issue
relating to breach of National Emblem and there is no humour involved in tackling
these issues.

48. Before determining as to whether the episode prima facie can be considered to
be obscene as per Section 67 and 67A of IT Act, the other contentions of petitioner
seeking exemption from liability shall be considered.

49.  The first contention which has been raised by learned senior counsel for
the petitioner is that ALT Balaji is neither producer nor is involved in the day to
day activities/decisions involved in the making of web series. No credits are even
given to the petitioner of Episode 1 of Season 2 of web series and there is no
applicability of Section 34 of Indian Penal Code which may only be fastened on a
person who shares a common intention in the sense of a pre-arranged plan.

50.  Learned senior counsel for the petitioner submits that platform for
publishing the web series has been provided by ZEE Network and the petitioner is
not involved in the production or direction of web series and, hence, there is no
liability of the petitioner regarding the above.

51.  Regarding this submission, the defendant/State in his written submission
has mentioned that ALT Balaji and ZEE 5 have entered in an agreement dated
29.07.2019 for the content alliance to grow the ‘Subscription Video On Demand'’
('SVOD’). As per this agreement, ZEE-5 will be authorized to share a 'SVOD’
content owned by ALT-Balaji. The aforesaid agreement has been marked as
Annexure-WS/1. The aforesaid document was perused in which it has been
mentioned that ZEE 5 and ALT Balaji have collaborated to co-create the original
content which will only be made available on both platform. The petitioner-Ekta
Kapoor who is a Joint Managing Director (JMD) of Balaji Telefilms Limited has
mentioned that as part of this partnership, ZEE-5 subscribers will get seamless
access to ALT Balaji's clutter breaking originals in addition to ZEE 5 existing
content.

52.  The aforesaid agreement itself shows that ALT Balaji is involved in the
creation of episodes which are streamed on ZEE-5 Platform. Thus, ALT Balaji
which is an 'SVOD' platform, is a product of Balaji Telefilms Limited of which the
petitioner is a Joint Managing Director (JMD) and the petitioner being one of the
co-creators of ALT Balaji would definitely be considered to have the aforesaid
episode to be published or transmitted in the electronic form.
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53. The petitioner is intrinsically involved in the constitution of SVOD
Platform called ALT Balaji would be considered to have caused to publish or
transmit the impugned episode in the electronic form. The association of ALT
Balaji with ZEE 5 is reflected on screen before the episode begins. The petitioner,
thus, cannot state that she was not aware about the content of episode. The Hon'ble
Apex Court in the case of celebrated judgment of Ranjit D. Udeshi vs. State of
Maharashtrareported in AIR 1965 SC 881 has held as under:

10. Before dealing with that problem we wish to dispose of Mr.
Garg's third argument that the prosecution must prove that the
personwho sells or keeps for sale any obscene object knows that it
is obscene, before he can be adjudged guilty. We do not accept this
argument. The first sub-section of s. 292 (unlike some others
which open with the words "whoever knowingly or negligently
etc.") does not make knowledge of obscenity an ingredient of the
offence. The prosecution need not prove something which the law
does not burden it with. If knowledge were made a part of the
guilty act (acts reus), and the law required the prosecution to
prove it, it would place an almost impenetrable defence in the
hands of offenders. Something much less than actual knowledge
must therefore suffice. It is argued that the number of books these
days is so large and their contents so varied that the question
whether there is mens rea or not must be based on definite
knowledge of the existence of obscenity. We can only interpret
the law as we find it and if any exception is to be made it is for
Parliament to enact a law. As we have pointed out, the difficulty
of obtaining legal evidence of the offender's knowledge of the
obscenity of the book etc., has made the liability strict. Under
our law absence of such knowledge, may be taken in mitigation
but it does not take the case out of the sub-section.

11. Next to consider is the second part of the guilty act (actus reus),
namely, the selling or keeping for sale of an object which is found
to be obscene. Here, of course, the ordinary guilty intention (mens
rea) will be required before the offence can be said to be complete.
The offender must have actually sold or kept for sale, the offending
article. The circumstances of the case will then determine the
criminal intent and it will be a matter of a proper inference from
them. The argument that the prosecution must give positive
evidence to establish a guilty intention involves a supposition that
mens rea must always be established by the prosecution through
positive evidence. In criminal prosecution mens rea must
necessarily be proved by circumstantial evidence alone unless the
accused confesses. The sub-section makes sale and possession for
sale one of the elements of the offence. As sale has taken place and
the appellant is a book-seller the necessary inference is readily
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drawn at least in this case. Difficulties may, however, arise in
cases close to the border. To escape liability the appellant can
prove his lack of knowledge unless the circumstances are such
that he must be held guilty for the acts of another. The court will
presume that he is guilty if the book is sold on his behalf and is
later found to be obscene unless he can establish that the sale was
without his knowledge or consent.

54.  The aforesaid concept is importable while interpreting Section 67 of
Information Technology Act, 2000. In the aforesaid provision, there are no such
words that the person who publishes or transmits or caused to be published or
transmitted in the electronic form any lascivious material or such material which
appeals to prurient interest was having or supposed to be having the knowledge
about the content of the material. Thus, even if the content is not known and a
person publishes or transmits or caused to do so even without knowledge,
provisions of Section 67 of Information Technology Act, 2000, would be
attracted. Presumption of knowledge on the part of petitioner shall have to be
assumed and onus will be upon the petitioner to rebut such presumption by
leading evidence.

55. The next contention of learned senior counsel for the petitioner Mr.
Siddharth Luthra is that FIR has been registered only against petitioner-Ekta
Kapoor but not against her Company i.e. ALT Balaji and prosecuting the
petitioner without prosecuting the Company of which the petitioner is the Joint
Managing Director (JMD) is impermissible. He has referred to the citation of
Aneeta Hada vs. Godfather Travels and Tours Private Limited reported in 2012(5)
SCC Page 661 in which it has been laid down that the Director of Company cannot
be held liable without impleading the Company. In the aforesaid case, the
Company was not arraigned as an accused, hence, the proceedings against the
Director of Company were quashed.

56. The aforesaid case pertained to offence under Section Negotiable
Instruments Act, 1881 (for short 'NI Act') and a particular section involved was
Section 141 of NI Act. The Hon'ble Apex Court, while dealing with the case,
referred to Section 85 of Information Technology Act, 2000. Section 85 of the
Information Technology Act, 2000, reads as under :-

Section 85 of Information Technology Act, 2000.
Offences by companies :-

(1) Where a person committing a contravention of any of the
provisions of this Act or of any rule, direction or order made
thereunder is a company, every person who, at the time the
contravention was committed, was in charge of, and was
responsible to, the company for the conduct of business of the
company as well as the company, shall be guilty of the
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contravention and shall be liable to be proceeded against and
punished accordingly:

Provided that nothing contained in this sub-section shall render
any such person liable to punishment if he proves that the
contravention took place without his knowledge or that he
exercised all due diligence to prevent such contravention.

(2) Notwithstanding anything contained in sub-section (1), where
a contravention of any of the provisions of this Act or of any rule,
direction or order made thereunder has been committed by a company
and it is proved that the contravention has taken place with the
consent or connivance of, or is attributable to any neglect on the
part of, any director, manager, secretary or other officer of the
company, such director, manager, secretary or other officer
shall also be deemed to be guilty of the contravention and shall
be liable to be proceeded against and punished accordingly.

57. The Hon'ble Apex Court held that the word "as well as the Company" itself
shows that neither the Director nor the Company can be prosecuted in isolation.

58. Responding to the aforesaid submission, learned Additional Advocate
General for the respondent/State Mr. Pushyamitra Bhargava has submitted that
the present case is only in the initial stage of investigation and charge-sheet has yet
not been filed in the matter. He has drawn attention to the FIR lodged by the
complainant which can be seen at page-48 of the compilation of petitioner in
which it has been prayed by him that appropriate proceedings be instituted against
ALT Balaji as well. Thus, the complainant had sought institution of proceedings
against ALT Balaji as well but the Investigating Officer has presently named the
petitioner only as an accused and it cannot be stated that ALT Balaji/Balaji
Telefilms shall not be named as an accused when the charge-sheet is filed in the
matter.

59.  The aforesaid submission of learned Additional Advocate General for the
respondent/State does have substance. The Investigating Officer has not ruled out
the prosecution of ALT Balaji Company/Balaji Telefilms Limited and the
aforesaid Company may be named as an accused during the course of
investigation. Hence, it is premature to State that the prosecution needs to be
quashed because ALT-Balaji/Balaji Telefilms Limited has not been arraigned
along with the petitioner. It is to be further reminded that petitioner alone has so far
been made accused in the matter on the basis of FIR lodged by the complainant
and it was not in the hands of complainant to ensure that the Company is also
named as an accused. The case of Aneeta Hada (supra) was a complaint case filed
under Sections 138 and 141 of NI Act, 1881 and the responsibility was on the
complainant to include the Company as an accused. Hence, the analogy of Aneeta
Hada's case (supra) cannot be taken at this stage of investigation in the present
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case and it is premature to state that there has been a breach of Section 85 of
Information Technology Act, 2000.

60.  Reverting back to the consideration regarding applicability of Section 67
of I.T. Act, the prosecution should be able to show that the material which is
published or transmitted in electronic form "is lascivious or appeals to the prurient
interest or if its effect is such as tend to deprave and corrupt persons who are likely
having regard to all relevant circumstances, to read, see or hear the matter
content or embodied in it.....". As already seen, the aforesaid words contained in
Section 67 of I.T. Act are imported from Section 292 of IPC, which deals with
obscenity.

61. Learned senior counsel for the petitioner has in his written
submission as also in oral submissions stated that the episode does not attract
obscenity because the test of obscenity propounded in various Supreme Court
citations is not fulfilled. In the written submissions following citations of Apex
Court have been referred to and the relevant paragraphs have also been
reproduced from these citations :

(i) Ajay Goswamivs. Union of India, (2007) 1 SCC143 1t was held that
per se nudity is not obscenity. In addition, inter alia, the Hon'ble Court held that
"contemporary standards" and test of ordinary man are parameters to decide
obscenity. Paragraphs 61, 67 and 71 of this judgment have been reproduced in the
written statements which are as under :-

61. The American Courts, from time to time, have
dealt with the issues of obscenity and laid down
parameters to test obscenity. It was further submitted
that while determining whether a picture is obscene or
not it is essential to first determine as to quality and
nature of material published and the category of
readers. In 50 Am Jur 2 d, para 22 at page 23 reads as
under:

"Articles and pictures in a newspaper must meet
the Miller test's constitutional standard of obscenity in
order for the publisher or distributor to be prosecuted
for obscenity. Nudity alone is not enough to make
material legally obscene.

The possession in the home of obscene newspaper is
constitutionally protected, except where the such
materials constitute child poronography.”

67. In judging as to whether a particular work is
obscene, regard must be had to contemporary mores and
national standards. While the Supreme Court in India
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held Lady Chatterley's Lover to be obscene, in England
the jury acquitted the publishers finding that the
publication did not fall foul of the obscenity test. This was
heralded as a turning point in the fight for literary
freedom in UK. Perhaps "community mores and
standards" played a part in the Indian Supreme Court
taking a different view from the English jury. The test has
become somewhat outdated in the context of the internet
age which has broken down traditional barriers and
made publications from across the globe available with
the click of amouse.

71. The test for judging a work should be that of an
ordinary man of common sense and prudence and not an
"out of the ordinary or hypersensitive man." As
Hidayatullah, C.J. remarked in K.A. Abbas (SCC p. 802,
para49) .-

"If the depraved begins to see in these things
more than what an average person would, in
much the same way, as it is wrongly said, a
Frenchman sees a woman's legs in everything,
it cannot be helped."

(ii) Chandrakant Kalyandas Kakodkar vs. State of Maharashtra,
(1969) 2 SCC 687. In this case it has been held that the concept of obscenity differ
from country to country depending upon the standards of morals of contemporary
suicide. Para 12 of this citation has been reproduced in written submissions as
under :-

"The concept of obscenity would differ from country to
country depending on the standards of morals of
contemporary society. What is considered as a piece of
literature in France may be obscene in England and
what is considered in both countries as not harmful to
public order and morals may be obscene in our country.
But to insist that the standard should always be/or the
writer to see that the adolescent ought not to be brought
into contact with sex or that if they read any references
to sex in what is written whether that is the dominant
theme or not they would be affected, would be to require
authors to write books only for the adolescent and not
Jor the adults. In early English writings authors wrote
only with unmarried girls in view but society has
changed since then to allow litterateurs and artists to
give expression to their ideas, emotions and objectives
with full freedom except that is should not fall within the
definition of 'obscene' having regard to the standards of
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contemporary society in which it is read. The standards
of contemporary society in India are also fast
changing. The adults and adolescents have available to
them a large number of classics, novels, stories and
pieces, of literature which have a content of sex, love and
romance. As. observed in Udeshi's(1) case if a reference
to sex by itself is considered obscene, no books can be
sold except those which are purely religious. In the field
of art and cinema also the adolescent is. shown situations
which even a quarter of a century ago would be
considered derogatory to public morality, but having
regard to changed conditions are more taken for
granted without in anyway tending to debase or
debauch the mind. What we have to see is that whether
aclass, not an isolated case, into whose hands the book,
article or story falls suffer in their moral outlook or
become depraved by reading it or might have impure
and lecherous thought aroused in their minds. The
charge of obscenity must, therefore, be judged from this
aspect."

(iii) Aveek Sarkar vs. State of West Bengal, (2014) 4 SCC 257 - In this
case the Supreme Court has held that for determining obscenity hick-line test is
not correct test, but the community standard test is the correct test. Para 23 of this
citation has been reproduced in the written submissions, which is as below :-

""23. We are also of the view that Hicklin test is not the
correct test to be applied to determine "what is
obscenity". Section 292 of the Indian Penal Code, of
course, uses the expression 'lascivious and prurient
interests' or its effect. Later, it has also been indicated
in the said Section of the applicability of the effect and
the necessity of taking the items as a whole and on that
foundation where such items would tend to deprave and
corrupt persons who are likely, having regard to all the
relevant circumstances, to read, see or hear the matter
contained or embodied in it. We have, therefore, to
apply the "community standard test" rather than
"Hicklin test" to determine what is "obscenity". A bare
reading of Sub-section (1) of Section 292 , makes clear
that a picture or article shall be deemedto be obscene

(i) ifitis lascivious;
(ii)  itappeals to the prurient interest, and

(iii) it tends to deprave and corrupt persons
who are likely to read, see or hear the matter,
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allegedto be obscene.

Once the matter is found to be obscene, the question may
arise as to whether the impugned matter falls within any
of the exceptions contained in Section. A picture of a
nude/semi-nude woman, as such, cannot per se be called
obscene unless it has the tendency to arouse feeling or
revealing an overt sexual desire. The picture should be
suggestive of deprave mind and designed to excite sexual
passion in persons who are likely to see it, which will
depend on the particular posture and the background in
which the nude/semi-nude woman is depicted. Only those
sex-related materials which have a tendency of "exciting
lustful thoughts" can be held to be obscene, but the
obscenity has to be judged from the point of view of an
average person, by applying contemporary community
standards.

(iv) Samaresh Bose vs Amal Mitra, (1985) 4 SCC 289- In this citation it
has been held that obscenity is not the same as vulgarity. Para 35 of this citation
has been reproduced in the written submissions, which is as below :-

"35. We have read with great care. It is to be
remembered that Sarodiya Desh is a very popular
journal and is read by a large number of Bengalies of
both sexes and almost of all ages all over India. This
book is read by teenagers, young boys, adolescents,

grown-up youngmen and elderly people. We are not
satisfied on reading the book that it could be considered
to be obscene. Reference to kissing, description of the
body and the figures of the female characters in the
book and suggestions of acts of sex by themselves may
not have the effect of depraving, debasing and
encouraging the readers of any age to lasciviousness
and the novel on these counts, may not be considered to
be obscene. It is true that slang and various
unconventional words have been used in the book.

Though there is no description of any overt act of sex,

there can be no doubt that there are suggestions of sex
acts and that a great deal of emphasis on the aspect of
sex in the lives of persons in various spheres of society
and amongst various classes of people, is to be found in
the novel. Because of the language used, the episodes in
relation to sex life narrated in the novel, appear vulgar
and may create a feeling of disgust and revulsion. The
mere fact that the various affairs and episodes with
emphasis on sex have been narrated in slang and
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vulgar language may shock a reader who may feel
disgusted by the book does mot resolve the question of
obscenity. It has to be remembered that the author has
chosen to use such kind of words and language in
expressing the feelings, thoughts and actions of Sukhen
as men like Sukhen could indulge in to make the whole
thing realistic. It appears that the vulgar and slang
language used have greatly influenced the decision of
the Chief Presidency Magistrate and also of the learned
Judge of the High Court.  The observations made by
them and recorded earlier go to indicate that in their
thinking there has been kind of confusion between
vulgarity and obscenity. A vulgar writing is mot
necessarily obscene. Vulgarity arouses a feeling of
disgust and revulsion and also boredom but does mot
have the effect of depraving, debasing and corrupting
the morals of any reader of the novel, whereas obscenity
has the tendency to deprave and corrupt those whose
minds are open to such immoral influences. We may
observe that characters like Sukhen, Shikha, the father
and the brothers of Sukhen, the business executives and
others portrayed in the book are not just figments of the
author's imagination. Such characters are often to be
seen in real life in the society. The author who is a
powerful writer has used his skill in focussing the
attention of the readers on such characters in society
and to describe the situation more aloquently he has
used unconventional and slang words 80 that in the
light of the author's understanding, the appropriate
emphasis is there on the problems. If we place ourselves
in the position of the author and judge the novel from his
point of view, we find that the author intends to expose
various evils and ills pervading the society and to pose
with particular emphasis the problems which ail and
afflict the society in various spheres. He has used his
own technique, skill and choice of words which may in
his opinion, serve properly the purpose of the novel. If
we place our selves in the position of readers, who are
likely to read this book, and we must not forget that in
this class of readers there will probably be readers of
both sexes and of all ages between teenagers and the
aged, we feel that the readers as a class will read the
book with a sense of shock, and disgust and we do not
think that any reader on reading this book would
become depraved, debased and encouraged to
lasciviousness. It is quite possible that they come across
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such characters and such situations in life and have
faced them or may have to face them in life. On a very
anxious consideration and after carefully applying our
Judicial mind in making an A objective assessment of
the novel we do not think that it can be said with any
assurance that the novel is obscene merely because
slang and unconventional words have been used in the
book in which there have been emphasis on sex and
description of female bodies and there are the
narrations of feelings, thoughts and actions in vulgar
language. Some portions of the book may appear to be
vulgar and readers of cultured and refined taste may
feel shocked and disgusted. Equally in some portions,
the words used and description given may not appear to
be in proper taste. In some places there may have been
an exhibition of bad taste leaving it to the readers of
experience and maturity to draw the necessary
inference but certainly not sufficient to bring home to
the adolescents any suggestion which is depraving or
lascivious. We have to bear in mind that the author has
written this novel which came to be published in the
Sarodiya Desh for all classes of readers and it cannot
be right to insist that the standard should always be for
the writer to see that the adolescent may not be brought
into contact with sex. If a reference to sex by itselfin any
novel is considered to be obscene and not fit to be read
by adolescents, adolescents will not be in a position to
read any novel and will have to read books which are
purely religious . We are, therefore, of the opinion that
the Courts below went wrong in considering this novel
to be obscene. We may observe that as on our own
appreciation of the novel, we are inclined to take a view
different from the view taken by the Courts below, we
have taken the benefit of also considering the evidence
given in this case by two eminent personalities in the
literary field for proper appreciation and assessment by
us. It has already been held by this Court in two earlier
decisions which we have already noted that the
question whether a particular book is obscene or not,
does not altogether depend on oral evidence because it
is duty of the Court to ascertain whether the book
offends the provisions of S.292 I.P.C. but it may be
necessary if it is at all required, to rely to a certain
extent on the evidence and views of leading litterateurs
on that aspect particularly when the book is in a
language with which the court is not conversant . It is

L.L.R.[2020]M.P.
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indeed a matter of satisfaction for us that the views
expressed in course of their evidence by the two eminent
persons in the literary field are in accord with the views
taken by us."

62. Thus in substance, it has been sought to be stated by way of written
submissions that stray portrayal in the impugned material should not be yardstick
for determining obscenity, that the test for judging is that of an ordinary man of
commonsense and not that of a hypersensitive man, that the impugned material
should be seen from the standards of contemporary society, which in India is fast
changing and that vulgarity should not be confused with obscenity.

63. The test of contemporary society would be that what may have been
considered obscene in the past may now not be considered so since the standards
of society does not remain the same in the matter of considering as to what is
obscene and what is not [vide Ajay Goswami (supra)].

64. Reverting back to the episode under consideration, the story revolves
around aspects of sexuality wherein a lady desiring physical enhancements from a
plastic surgeon, approaches him and is immediately shown to be enticing him and
indulging in physical intimacy with him. The scenes of physical intimacy depict
acts of copulation which are although not graphic in nature but are simulated
which have been termed to be obscene. As per the complainant, depiction of such
simulated sexual activity between these two persons who do not even know each
other indulging in raw animal passion without involvement of emotions exposes
the intent of the director/producer to arouse similar feelings in the minds of
audience. Such scenes are shown on more than one occasion. Allegedly, similar
actofindulgence in sex is shown between love interest of male protagonist and the
male character. wherein the male is shown to be taking advantage without being
emotionally involved with his love interest.

65. The question is whether such depiction would be considered to be
obscene or not. In the written submissions, it has been stated that the web series is
about interpersonal relationship and different circumstances/situations arising
there from and does not depict sexual conduct in a patently offensive manner and
that there is no graphic sexual intercourse.

66. The Apex Court in various cases has made observations in respect of
discerning as to whether the material in question is obscene or has an artistic
value.

67. The Supreme Court in the case of Ajay Goswami vs. Union of
India (supra) has observed as under :-

"66. Where art and obscenity are mixed, what must be seen is
whether the artistic, literary or social merit of the work in question
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outweighs its "obscene" content. This view was accepted by this
Court in Ranjit D. Udeshi v. State of Maharashtra, AIR 1965 SC
881 case:

"Where there is propagation of ideas, opinions and
information of public interest or profit the approach to
the problem may become different because then the
interest of society may tilt the scales in favour of free
speech and expression. It is thus that books on medical
science with intimate illustrations and photographs,
though in a sense immodest, are not considered to be
obscene but the same illustrations and photographs
collected in book form without the medical text would
certainly be consideredto be obscene.

Where art and obscenity are mixed, the element of art
must be so prepondering as to overshadow the obscenity
or make it so trivial/inconsequential that it can be
ignored; Obscenity without a preponderating social
purpose or profit cannot have the constitutional
protection of free speech”.

68. Further in the case of Ranjit D. Udeshi (supra), the Apex Court has
observed as under:-

28. This is where the law comes in. The law seeks to protect not
those who can protect themselves but those whose prurient
minds take delight and secret sexual pleasure from erotic
writings. No doubt this is treating with sex by an artist and hence
there is some poetry even in the ugliness of sex. But as Judge
Hand said obscenity is a function of many variables. If by a
series of descriptions of sexual encounters described in
language which cannot be more candid, some social good might
result to us there would be room for considering the book. But
there is no other attraction in the book. As J.B. Priestley said,
"Very foolishly he tried to philosophize upon instead of merely
describing these orgiastic impulses, he is the poet of a world in
rut, and lately he has become its prophet, with unfortunate
results in his fiction, (The English Novel p. 142 (Nelson)). The
expurgated copy is available but the people who would buy the
unexpurgated copy do not care for it. Perhaps the reason is as
was summed up by Middleton Murray:

"Regarded objectively, it is a wearisome and oppressive book;
the work of a weary and hopeless man. It is remarkable, indeed
notorious for its deliberate use or unprintable words."

69.  The aforesaid citations show that the Court should be careful in reading



LL.R.[2020]M.P. Ekta Kapoor Vs. State of M.P. 2867

the true intent of the author of impugned material and should see to it that a
patently obscene material is not being passed of euphemistically in the garb of
study reflecting upon the psychological aspect of sexual behaviour in persons.

70.  As per the complainant, in the depicted scenes of the episode under
consideration, scenes of physical passion run through out the story line which
discloses the intention of the producers and promoters of the episode to cater to
the baser instinct of audience.

This submission was considered.

71.  The Indian audiences have of course come of age from the times of two
flowers cuddling each other symbolizing male and female union to more explicit
manners of displaying such activity. Still, the acceptable norms of permissiveness
in the society cannot be equated with declining moral values. What is patently
obscene from an ordinary person's point of view, would remain to be so for all
times to come. There is always a thin line between what are acceptable limits of
display of physical intimacy and obscenity.

72.  Inthe case of Samaresh Bose vs Amal Mitra's (supra) it has been held that
for determining whether the impugned material is obscene or not, an objective
assessment of the material is required. It has been warned that in the matter of
objective assessment the subjective attitude of a judge hearing the matter is likely
to influence his mind and his decision on the question and in order to eliminate any
subjective element or personal preference on the part of the judge, the evidence on
record ought to be considered and also the views expressed by a reputed or
recognized authors of literature may also be taken help of. The following paragraph
of the case of Samaresh Bose vs Amal Mitra's (supra) is being reproduced below :-

"In England, as we have earlier noticed, the decision on
the question of obscenity rests with the jury who on the
basis of the summing up of the legal principles governing
such action by the learned Judge decides whether any
particular novel, story or writing is obscene or not. In
India, however, the responsibility of the decision rests
essentially on the Court. As laid down in both the
decisions of this Court earlier referred to, "the question
whether a particular article or story or book is obscene or
not does not altogether depend on oral evidence, because
it is the duty of the Court to ascertain whether the book or
story or any passage or passages therein offend the
provisions Section 292 of . P.C." In deciding the question
of obscenity of any book, story or article the Court whose
responsibility it is to adjudge the question may, if the
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Court considers it necessary, rely to an extent on evidence
and views of leading literary personage, if available, for
its own appreciation and assessment and for satisfaction
of its own conscience. The decision of the Court must
necessarily be on an objective assessment of the book or
story or article as awhole and with particular reference to
the passages complained of in the book, story or article.
The Court must take an overall view of the matter
complained of as obscene in the setting of the whole work,
but the matter charged as obscene must also be
considered by itself and separately to find out whether it is
so gross and its obscenity so pronounced that it is likely to
deprave and corrupt those whose minds are open to
influence of this sort and into whose hands the book is
likely to fall. Though the Court must consider the question
objectively with an open mind, yet in the matter of
objective assessment the subjective attitude of the Judge
hearing the matter is likely to influence, even though
unconsciously, his mind and his decision on the question.
A Judge with a puritan and prudish outlook may on the
basis of an objective assessment of any book or story or
article, consider the same to be obscene. It is possible that
another Judge with a different kind of outlook may not
consider the same book to be obscene on his objective
assessment of the very same book. The concept of
obscenity is moulded to a very great extent by the social
outlook of the people who are generally expected to read
the book. It is beyond dispute that the concept of obscenity
usually differs from country to country depending on the
standards of morality of contemporary society in different
countries. In our opinion, in judging the question of
obscenity, the Judge in the first place should try to place
himself in the position of the author and from the view
point of the author the judge should try to understand
what is it that the author seeks to convey and whether what
the author conveys has any literary and artistic value. The
Judge should thereafter place himself in the position of a
reader of every age group in whose hands the book is
likely to fall and should try to appreciate what kind of
possible influence the book is likely to have in the minds of
the readers. A Judge should thereafter apply his judicial
mind dispassionately to decide whether the book in
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question can be said to be obscene within the meaning of
Section 292 I.P.C. by an objective assessment of the book
as a whole and also of the passages complained of as

obscene separately. In appropriate cases, the Court, for
eliminating any subjective element or personal preference

which may remain hidden in the sub-conscious mind and
may unconsciously affect a proper objective assessment,

may draw upon the evidence on record and also consider
the views expressed by reputed or recognised authors of
literature on such questions if there be any for his own

consideration and satisfaction to enable the Court to

discharge the duty of making a proper assessment".

73. The above observation shows that in order to determine as to whether a
particular matter is obscene or not, recording of evidence may be an important
exercise. As far as the present case is concerned, it cannot be stated outrightly that
the impugned episode is not obscene.

74.  The learned counsel for the respondent/State has stated that not only the
aforesaid episode is available for only persons above 18 years of age but any one
can see the aforesaid episode without subscribing to the web series and thus the
episode is extremely harmful and outrightly obscene from the point of view of
minors also who are more prone to be influenced by such scenes.

75. If the aforesaid submission is true, then there would be little doubt that
such unrestricted display of material would come in the realm of obscenity
because minors are more prone to depravity of their minds on watching such
material.

76. However, one must hasten to add that it is not intended that such dramas be

written only in such a manner which are proper from the point of view of minors.

The Apex Court in the case of Chandrakant Kalyandas Kakodkar vs. State of
Maharashtra, (supra) has observed as under :-

"But to insist that the standard should always be for the writer to
see that the adolescent ought not to be brought into contact with
sex or that if they read any references to sex in what is written
whether that is the dominant theme or not they would be
affected, would be to require authors to write books only for the
adolescent and not for the adults.”

77.  Eveninthe case of Ranjit D. Udeshi's (supra), it has been held that barely a
reference to sex by itself if were to be considered obscene, then no books can be
sold except those which are purely religious. In the case of Samaresh Bose vs Amal
Mitra's (supra) it has been observed in para 35 that if a reference to sex by itselfin
any novel is considered to be obscene and not fit to be read by adolescents,
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adolescents will not be in a position to read any novel and will have to be read
books which are purely religious.

78.  The aforesaid excerpts of the Apex Court judgments are drawn in order to
put across a view that in the present time it is not possible not even expected to
shield adolescence from depictions of sensuality in pictorial form or in books.
However, as already observed earlier, a line has to be drawn so that such depictions
do not transgress such boundaries which may involve depravity of the minds of
minors in a manner which impedes their wholesome growth of impressionable
minds.

79.  Coming now to the concept of obscenity in respect of persons who are
more than 18 years of age, the Hon'ble Apex Court in the case of Samaresh Bose
(supra) has laid down that the Court must take an overall view of the matter
complained of as obscene in the setting of the whole work, but the matter charged
as obscene must also be considered by itself and separately to find out whether it is
so gross and that its obscenity was so pronounced that it is likely to deprave and
corrupt and those minds are open to influence of this sort and into whose hands the
book is likely to fall.

80.  There is no doubt about the fact that the standard of obscenity is not the
same in respect of minors and in respect of adult persons and the standard is that of
an average person and not highly sensitive person. It would be apt to the Court the
observations made by Hon'ble Apex Court in the case of Director General,
Directorate General of Doordarshan vs. Anand Patwardhan reported in 2006 8
SCC433 has held as under:

32(a) "whether an average person, applying contemporary
community standards would find that the work, taken as a whole,
appeals to the prurient interest.....

(2)  whether the work depicts or describes, in a patently offensive
way, sexual conduct specifically, defined by the applicable state of
law, and

(3)  whether the work, taken as a whole, lacks serious literary,
artistic, political, or scientific value".

81.  Applying the test of obscenity from the point of view of an ordinary person
as laid down in citations mentioned above, there is substance in the submissions of
the learned counsel for State that the episode could be catering to the prurient
interest of any normal major person, although one must hasten to add that it is
through leading of evidence only, that the test of obscenity would be affirmed [(as
per the observations made in the case of Samaresh Bose (supra)]. What is
punishable is "obscenity" and once the material comes within the ambit of
obscenity, it is immaterial that the person is major in terms of age. The only test
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would be the test of an ordinary person and not hyper-sensitive person. The word
'prurient' in Oxford dictionary means "having or engaging an excessive interest
in sexual matters, especially the sexual activity of others". The word ' lascivious'
means "feeling or revealing an overt sexual interest or desire".

82.  During the course of argument, much stress has been laid upon the
freedom of speech and expression guaranteed under Article 19(1) (A) of the
Constitution of India. In the case of Ranjit D. Udeshi's case (supra), the Hon'ble
Apex Court has dealt with this aspect but has stressed upon the fact if the
impugned material is such which is not in the interest of public decency or
morality, the State may make the appropriate law to restrict such freedom of
speech and expression. In para-8 of the above citation, it has been observed as
under:-

"Speaking in terms of the Constitution it can hardly be claimed
that obscenity which is offensive to modesty or decency is within
the constitutional protection given to free speech or expression,
because the article dealing with the right itself excludes it. That
cherished right on which our democracy rests is meant for the
expression of free opinions to change political or social
conditions or for the advancement of human knowledge. This
freedom is subject to reasonable restrictions which may be
thought necessary in the interest of the general public and one
such is the interest of public decency and morality. Section 292,
Indian Penal Code, manifestly embodies such a restriction
because the law against obscenity, of course, correctly
understood and applied, seeks no more than to promote public
decency andmorality ".

83. Thus, while considering as to whether a particular material is obscene or
not, the aspects of morality and public decency will also be required to be kept in
mind.

84. It has been submitted on behalf of respondent/State that in the impugned
episode, a medical practitioner has been shown to be satiating his lust from his
own patient/client which demeans and erodes the medical ethics, which is a
breach of Hippocratic oath prohibiting such activities by medical practitioners
with their patients and depiction of such scenes can only be considered to be
against public decency or morality. The lady who approaches the male protagonist
for her physical enhancement wants continuation of sexual relation with him even
after knowing that he is none but her own son-in-law. Such indulgence by step
mother-in-law, though falling short of incest, still breaches the unwritten code of
acceptable moral conduct and decency as per Indian mores. Thus, as per learned
counsel, primafacie there is not only a breach of public decency and morality
calling for application of Article 19(2) of the Constitution of India, but as
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discussed earlier, the depicted material is lascivious and appealing to the prurient
interest of audience.

85.  The aforesaid submissions are quite substantial and it would be a matter of
deep deliberation and a convoluted exercise to determine as to whether the
episode is obscene or not and at this stage, it would be inappropriate to take a final
call.

86. Learned senior counsel for the petitioner has stated that depictions in the
impugned material does not satisty the Miller Test (Miller vs. California 413 US
25 (1973) which is considered as grundnorm in USA for testing as to whether the
material is obscene or not. The aforesaid case is based on the standards prevailing
in USA, which test, one is afraid cannot be imported for determining obscenity in
peculiar Indian conditions.

87.  Ithasalsobeen mentioned that Internet is full of much more explicit forms
of obscenity and therefore much ado ought not be made about the impugned
material.

88.  The flooding of obscene material on Internet is primarily because the
concerned authorities have not been able to device a mechanism to isolate and
prevent such material and such failure ought not to be considered to be valid
rationalization on the part of petitioner. Such submission is akin to an excuse by a
person who spreads garbage in a residential colony on the ground that the
aforesaid colony is already unhygienic and unclean.

89.  The petitioner has submitted that appropriate precautions have been taken
by publishing a disclaimer that the programme contains a strong language, mature
and intimate scenes between the characters and that neither ALT Balajinor ZEE 5
intends to endorse, promote, encourage and support any actions.

90.  Learned senior counsel for the petitioner submits that apart from the
aforesaid disclaimer, terms of use placed at Annexure-P/6 are also laid down in
which it has been mentioned that subscriber has to be at-least eighteen years of age
for watching such programme and that such subscribers shall not create a
submission that any material transmitted is objectionable on any account. The
following part of the terms and conditions were specifically referred to which are
as under:-

"Users hereby acknowledged that certain content on the Site(s)/
App(s) is for use solely by responsible adults over the age of
eighteen years or the age of consent in the jurisdiction from which
it is being accessed. There are various genres of content suitable
for the consumption by the users and also for the users below the
age of eighteen years and also for the users above eighteen years of
age, have attained the age of majority. Should the user choose to
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access such content intended for the consumption by the user
above the age of eighteen years, then such user shall be making the
following representations. "

(1) that the user has attained the age of majority or at-least
eighteen years of age and has the legal right to access and/or
possess the content meant for adults.

(2) that the user has voluntarily chosen to access such content,
accused he/she wants to view the same and does not find the said
content to be offensive or objectionable.

(3) that by view any part or portion of content intended for the
consumption by the users above the age of eighteen years available
on the application/website, the user agrees that the user shall not
hold the owners of the application/website ALT-Balaji, its
Directors or its employees responsible for any such material.

(4) that the user will exit this Site(s)/App(s) immediately
should he/she be in anyway offended by the adult nature of the
content.

(5)  that the user understands and agrees to abide by the
standards and laws of India or the jurisdiction from which it is
being accessed.

91. Regarding such disclaimer and the terms of use preventing the subscriber
from complaining do not insulate the petitioner from action against her if the
material itself invokes application of Section 67 of Information Technology Act,
2000. Section 67 of Information Technology Act is a cognizable offence and no
condition such as disclaimer etc can prevent a person from lodging the FIR in
respect of such offence. In Ranjit D. Udeshi's case (supra), it has been observed by
Hon'ble Apex Court that the offence of obscenity involves strict liability and once
the material is primafacie considered to be obscene, there can be no escape from
the liability.

92. Learned senior counsel for the petitioner submits that a person who has
paid the subscription fee is expected to know as to what kind of material would be
transmitted and such person cannot later on complain that he or she was annoyed
on watching such material. The citation of Bombay High Court in the case of State
of Maharashtra vs. Joycezed reported in 1973 SCC Online Bombay Page 141 has
been cited in support of such citation.

93. As per the facts of this case, on coming to know that an adult form of dance
i.e. Cabaret Dance show being performed in a hotel, the police department had
deputed a police officer who entered the hotel as a decoy customer. The dance was
erotic in nature. Later on, the complaint was lodged by the same police officer.
The Court held that any customer who goes to a hotel where Cabaret show is run
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has implicitly given the consent to take the risk of mental harm of being annoyed
by obscene sounds and dances which Cabaret performer may give. The maxim
"Volenti Non-Fit Injuria’ must apply to the annoyance, if any. Para Nos.10 and 26
inrespect of Cabaret dance, are as under:

Para 10: It is well known that any person above eighteen who
enters a hotel where a cabaret show is on the floor, must have so
entered either to enjoy the show or to run the tempting risk of the
harm of annoyance, if he so feels, as a result of the obscene acts
and sounds normally making up such a cabaret show. It is not
suggested in this case that any of the customers was below
eighteen. Having once entered the floor of the hotel he must
know that he will be compelled to run the risk of the alleged
harm by way of mental annoyance, if any. Any reasonable and
prudent person with average common sense knows or ought to
know before entering a hotel like Blue Nile, where cabaret
shows are run, that the cabaret artists, whether male or female
or both, are bound to show acts and make sounds accompanied
by cabaret music, sexual or erotic gestures and revelation and
play of parts of male or human bodies normally not exposed to
public view on account of modesty or current fashions in
society. Any person who desires to avoid the alleged mental
harm of annoyance or psychological shocks on seeing what to
some may be secret, sacred or profane parts of the male or
female body is at perfect liberty not to go to such hotels or buy
tickets for such obscene or annoying shows.

Para 26: The question as to whether, in principle, an adult
person who buys a seat at a table in a hotel like Blue Nile,
knowing that there is a cabaret show and watches the cabaret
show, can complain of an offence under section 294 was not
raised in that case. In my judgment, however, for the reasons
stated already such a person can never complain in a Criminal
Court of annoyance. Cabaret or similar strip-tease dances are
known and done in many big cities "all over the world". They
are advised in the newspapers. The hotels try to what public
appetites by salicious advertising in their show-cases. A person
who enters such a hotel to attend such show, runs the risk of both
enjoyment or annoyance according to his own nature and the
nature of the cabaret shows. A wise and prudent person who
does not like to be annoyed with such dances.

94. The above submission was considered.

95.  Regarding this submission, it may be stated that Bombay High Court in
the case of Joycezed's case (supra), had drawn the conclusion on the basis of
maxim of volenti non-fit injuria. However, I am afraid, this principle applies in a
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matter involving tortuous liability and not criminal liability. Hence, in my humble
opinion, once it is determined that the material is obscene, then person liable for
depicting such material or causing to depict such material cannot escape his
liability on the ground that the subscriber having opted to watch it cannot make a
complaint thereafter. Further, the disclaimer only had warned against scenes of
intimacy in the episode but if the depicted scenes transcend into such gross
display of lust that transgressing bare depiction of intimacy, such scenes enter into
the realm of obscenity, a subscriber would be well within his right to complain.

96.  Thus, at this stage it cannot be stated that provisions of Section 67 of IT
Act are not attracted. Regarding Section 67-A of IT Act also, one has to decide as
to what is the true meaning of sexually explicit acts i.e. whether a graphic
depiction would only constitute "explicit Act" or whether a simulated act of
copulation may also result in invoking this provision.

97.  Now coming to the submission that provisions of Section 294 of Cr.PC are
not applicable. It has already been discussed that a subscriber may also feel
annoyed because the portrayal in the episode may have breached his limits of
tolerance when the aspects of morality and public decency also get involved along
with lascivious character of the episode.

98.  The other argument is that Section 294 of Indian Penal Code is not
applicable because the web series can only be watched by subscribers and not by
everyone who has not paid the subscription fees and therefore the episode is not
shown in 'public space' but is limited to private space.

99.  Learned senior counsel for the petitioner has referred to number of
citations for interpreting as to what is a public place. He submits that public place
is one such place where members of the public have uncontrolled rights to make
ingress and exit. The citations are as under:-

MEANING OF PUBLIC PLACE - INTERPRETATION

UNDER VARIOUS ACTS
1 |Directorate of Revenue vs. M u/S 43. Hotel room.
Mohammed Nisar Holia (2008) 2 |is not a public place.

SCC 370
2 |Vennapusa Gangireddy @ SC/ST Act - Public place discussed.
Sadhu vs. State of A.P. 2007
Indlaw AP 51; 2007 (2) ALT -345
3 |Malathi vs. State of Kerala (2002) |Section 133 CrPC - Public place
3 KLT (SN 71) 50 (KERALA discussed.

HC)
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4 Cricket Association of India vs. Kolkata Municipal Corporation Act. -
Calcutta Municipal Eden Garden Ground, inside of it or the
Corporation 2015 SCC Online Cal|portion which a person enters upon
756. production of valid authority to enter,
Follows Calcutta Municipal cannot be considered a public place
Corporation, AIR 1959 Cal, 704. within the meaning of Section 204 of

’ the Act.

5 Corporation of Calcutta vs. Sarat |Calcutta Municipal Act, 1951,-
Chandra Ghatak Section 299 of the Act defines Public
MANU/WB/0199/1959 Place as "Place to which the public has

legal right to access." Cinema house is
not a public place.

6 Lala and Others vs. Emperor AIR |Gambling Act, - (S.13) Public place is
1930 Oudh 394 one which is in full view of public and

one to which the public has access.
(Set-aside order of conviction)

7 In Re: Muthuswami Iyer and Oftence of Affray under Section 159 IPC-
Others. Whether a place is public or not does not
Criminal Revision Petition 523 [necessarily depend on the right of public
of 1936 (Dated 26.11.1936) as such to go the place, though of course

a place to which public can go as of right
must be a public place. (Eg. given of
railway platforms, theatre halls, and open
spaces resorted to by Public for purposes
of recreation, amusement,

etc).

8 Chandrakant Masaram More vs. |Bungalow cannot be said to be a public
State of Maharashtra place as no member of public could freely
Criminal Writ Petition walk into the bungalow.

No.1577 of 2010

9 Emperor vs. Babu Ram AIR 1927 |Public Gambling Act - A place to which

ALL 560 the public had not by right, permission,
usage or otherwise, access could not be a
public place.

10 [Marsh v. Arscott (1982) 75 Cr. Public Order Act, 1936, Section 9
App.R.211 as amended by Criminal Justice

Act, 1972, Section 33.- Public place
includes any highway and other premises
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or place to which, at the material time, the
public have or are permitted to have
access whether on payment or otherwise.

11 Brannan. vs. Peek
[1948] 1 K.B. 68

Street Betting Act, 1906, - A Public
house is not a 'public place' withing the
meaning of the Act.

12 |William v. Director of Public
Prosecution
[1992] 95 Cr. App. 415

Criminal Justice Act, 1967,

Section 91. - Distinction between people
who gained access or gained access to
enter a building went there as member of
public or in private capacity.

The landing of flats that was secure
and locked, accessible with a key is not
a public place.

100.  Per contra, learned Additional Advocate General for the respondent/State
has submitted that in the aforesaid citations, the term public place has been
discussed with reference to the statute involved. However, the same term acquires
a different meaning under Information Technology Act, 2000. The explanation of
Section 80 of Information Technology Act has been referred to. Section 80 of
Information Technology Actis being reproduced here as under:

"80. Power of police officer and other officers to enter, search,
etc.-

(1) Notwithstanding anything contained in the Code of
Criminal Procedure, 1973 (2 of 1974), any police officer, not
below the rank of a Deputy Superintendent of Police, or any
other officer of the Central Government or a State Government
authorized by the Central Government in this behalf may enter
any public place and search and arrest without warrant any
person found therein who is reasonably suspected of having
committed or of committing or of being about to commit any
offence under this Act. Explanation.-For the purposes of this
sub-section, the expression "public place" includes any public
conveyance, any hotel, any shop or any other place intended for
use by, or accessible to the public.

(2) Where any person is arrested under sub-section (1) by an
officer other than a police officer, such officer shall, without
unnecessary delay, take or send the person arrested before a
magistrate having jurisdiction in the case or before the officer-
in-charge of a police station.



2878 Ekta Kapoor Vs. State of M.P. LL.R.[2020]M.P.

(3) The provisions of the Code of Criminal Procedure, 1973 (2
of 1974), shall, subject to the provisions of this section, apply, so
far as may be, in relation to any entry, search or arrest, made
under this section.”

101. Learned Additional Advocate General for the respondent/State submits
that the word ‘accessible to the public' itself shows that any member of the public
who has attained the majority age can access the site on paying the subscription
fees and thus, it is accessible to the public of above eighteen years of age on
payment of subscription fees.

102. A perusal of aforesaid provision shows that hotel, shop, public
conveyance are also public place as against some of the aforesaid citations and the
word "any other place intended for use by or, accessible to the public"” would not
only include free to air transmissions, but also transmissions based on
subscription. Thus, prima facie provisions of Section 294 of Indian Penal Code,
1860, are also attracted.

103. Regarding Section 298 of Indian Penal Code, 1860, again number of
citations have been put-forth by learned senior counsel for the petitioner. Section
298 of IPC reads as under:

Section 298 in The Indian Penal Code

298. Uttering, words, etc., with deliberate intent to wound the
religious feelings of any person.—Whoever, with the deliberate
intention of wounding the religious feelings of any person,
utters any word or makes any sound in the hearing of that
person or makes any gesture in the sight of that person or
places, any object in the sight of that person, shall be punished
with imprisonment of either description for a term which may
extend to one year, or with fine, or with both.

104. The aforesaid provision has been said to be attracted when the love interest
of male physician invites him for attending 'Satyanarayan Katha'. Hearing this,
the physician makes facial expression showing disgust at such invitation.
However, such utterance or expressions of disgust has been shown in the
background of intentions of male protagonist which is more inclined towards
physical intimacy rather than attending the religious function/ceremony. Prima
facie it does not appear that there was a deliberate intention to wound religious
feelings of the complainant. Hence, there is substance in the submission that
Section 298 of IPC is not attracted.

105. Regarding the submission that the episode depicts dishonor of national
emblem and thereby an infringement of Section 3 of the State Emblem of India
(Prohibition of Improper Use) Act, 2005, was committed by the petitioner, it
would be appropriate to reproduce Section 3 which is as under :-
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""3. Prohibition of improper use of emblem. Notwithstanding
anything contained in any other law for the time being in force, no
person shall use the emblem or any colourable imitation thereof in any
manner which tends to create an impression that it relates to the
Government or that it is an official document of the Central
Government, or as the case may be, the State Government, without the
previous permission of the Central Government or of such officer of
that Government as may be authorised by it in this behalf. "

106. Asper complainant the objectionable scene attracting the above provision
relates to an incident when the male protagonist is made to wear army officer's
uniform by the wife of army officer before initiating sexual advancement by her
and later on during the course of intimacy, forcibly unbuttons the said blazer of the
uniform. As per the petitioner, the aforesaid scene is not intended in any way to
harm or tarnished the reputation of Indian Army or uniform of Indian Army and
the aforesaid scene is not the primal focal point of the story.

107. Inthe written submissions the petitioner has submitted that the impugned
FIR does not disclose any allegations that the episode or the web series contained
emblem or any colourable imitation thereof in any manner which tends to create
an impression that it relates to the Government, which is an essential ingredient
for constituting an offence under Section 3 of the State Emblem Act.

108. A perusal of Section 3 of the Act makes it clear that the breach of this
provision would occur only when the emblem is used in order to create an
impression that it relates to the Government or it is an official document of the
Central Government. This provision could apply in cases where a person actually
would use such emblem on his car or uniform, or any other place, thereby giving an
impression that the aforesaid car, uniform etc. relates to the Government, i.e., it is
Government property and the person shows as if he is authorized to use such
property. Only such use of emblem is prohibited under the Act. Section 4 of the Act
prohibits use of emblem for wrongful gain pertaining to any trade, business, patent
or design etc. No other act or omission provides for punishment under the Act.

109. It is pertinent to mention that "The Prevention of Insults to National
Honour Act, 1971", prohibits insulting National Flag and Constitution of India.
This Act does not encompass National Emblem, regarding which Act of 2005 is
the governing statute, provisions of which have already been discussed earlier.

110.  After due consideration in view of the aforesaid discussions, it appears
that the facts of the case are not such that this court may exercise its extraordinary
powers under Section 482 of Cr.P.C for quashing the FIR atleast in respect of
Section 67, 67-A of I.T. Act and Section 294 of IPC. Although, it would be fair
enough to state that provision of Section 298 of IPC and the provision of the State
Emblem Act are not found to have been breached.
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111. Consequently, the petition filed under Section 482 of Cr.P.C, stands
dismissed.

Application dismissed

I.L.R. [2020] M.P. 2880
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Vishal Dhagat
M.Cr.C. No. 43474/2020 (Jabalpur) decided on 24 November, 2020

ANIRUDDH KHEHURIYA ... Applicant
Vs.
STATE OF M.P. ...Non-applicant

A. Criminal Procedure Code, 1973 (2 of 1974), Section 439(1)(b) &

482 — Modification/Alteration in Order — Held — For modification in bail order,

petitioner ought to file application u/S 439(1)(b) Cr.P.C. but has filed

application u/S 482 Cr.P.C. — Without entering into technicalities, petitioner

being a poor person and is in jail inspite of bail order, condition to deposit Rs.
75,000 in CCD, imposed in bail order is deleted —Application disposed.

(Para 16)

@. qUs gibar dfedl, 1973 (1974 &7 2), €IRT 439(1)(b) T 482 —
1_e # SyTavvr / gfRad T — aiffeaiRa — Sea & amder A Suiaver 2 ard
$I €RT 439(1)(b) S.9.9. & 3iald AT YFd HRAT AI2Y U S €RT 482
QYW B AT e ugd fbar @ — gfd are va N9 aafdd 2 qom sHEd
JATQT BIF D JMA9[G ofd § 8, AH-1P! 1Al UR &I 9 d g, ST Qe |
ARG, A 7 ® 75000/ — ST A P od ger < S — IyEEHA
TR |

B. Criminal Procedure Code, 1973 (2 of 1974), Sections 437(5),
439(1)(b), 439(2) & 482 — Modification/Alteration in Order — Held — Judicial
Magistrate cannot alter or modify the conditions of bail order passed by it —
Same can be modified or altered by Session Court or High Court exercising
powers u/S 439(1)(b) Cr.P.C. — Magistrate, after deciding bail application
becomes functus-officio, thus he rightly refused to modify the bail order
passed by him. (Paras 13to 15)

. qUS HIFHIT Afedr, 1973 (1974 &7 2), &R 437(5), 439(1)(0),
439(2) T 482 — 3] # QUTavvr /gRadT — AffaaiRa — ~nfie afeele,
SHD gRT UTRT ST M &I Il & Sutafka a1 uRafda T8 &= aaar —
STd B I ATATT IAAT Sod AT §RT &RT 439(1)(b) €96, & 3iavia
Al &1 gAaT dxd gy suiaRd a1 uRkafda fear s wear @ — swmea
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Jmrded fafiR=Ea s & uva s e ygard 9w 81 a2, o@: SEe
SID gIRT UTRT STHIAT TSI Bl SUTIRT B 4 Sfud wu A sHR fHar |

C. Criminal Procedure Code, 1973 (2 0f 1974), Section 362 & 439 —
Modification/Alteration in Order — Power of Review — Held — Though bail order
is an interlocutory order, but Cr.P.C. does not provide power of review to
Courts exercising power under criminal jurisdiction — Section 362 is
mandatory in nature and it provides that only clerical and arithmetical
errors can be corrected in orders/judgments. (Para 14)

TT. QUE UIFHAT Gledl, 1973 (1974 &7 2), €IIRT 362 T 439 — 1R 4
|yravvr,/ yRadT — gafdelaa @1 erfad — afeaiRa — defd s sraer
U Jidddl Qe @ fbg U4, el & <1fvsd Afraiar & sidfd
T &1 9AT &’d U gAfdaied & wfdd Susfoa 98 sl — arT 362
ATAUD TWHY Bl 2 AR 98 Susfed a3l 2 f ameen /fofay & daa
fafara ga v Ffeal o1 gar fear s asar 2 |

D. Criminal Procedure Code, 1973 (2 of 1974), Sections 362,
437(5) & 439(2) — Interpretation — Held — Power not directly and expressly
provided to a Court cannot be said to be impliedly provided u/S 437(5) and
439(2) Cr.P.C. (Para 14)

g QUE HIHAT Afedl, 1973 (1974 &7 2), €IIRTV 362, 437(5) T 439(2)
— fadg7 — afifaiRa — v =maTea 1 yue vq fierqd ®9 9 ol orfaa
Sudfera F&f @ SO 9T 437(5) Ud 439(2) 9.9, @ Aavia faafdra wu @
Sy g1 A HEl o dhdl |

Casereferred:
2002 Cri.L.J. 1362.

Naveen Giri Goswami, for the applicant.
H.S. Hora, P.L. for the non-applicant/State.

ORDER
(Heard through Video Conferencing)

VISHAL DHAGAT, J.:- Petitioner has filed this petition under Section 482
of Code of Criminal Procedure making a prayer for modification of order dated
29.08.2020 passed in Bail Application No. 1219/2020 and order dated 01.10.2020
passed in Bail Application No. 1448/2020 by Special Judge, Sagar (MP).

2. Petitioner Anirudh Khehuriya had filed an application for grant of bail under
Section 439 of Code of Criminal Procedure in Crime No. 305/2020 for offences
punishable under Sections 420 and 34 of Indian Penal Code. Learned trial Court
allowed the application for bail on condition that applicant will deposit an amount of
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Rs.75,000/-in CCD. Thereafter, another application was filed before the Court
stating therein that petitioner is a poor person and he cannot deposit Rs.75,000/-,
therefore, condition to deposit the amount shall be scrapped by the Court.

3. Learned Court dismissed the application on the ground that changing of
condition in bail order will amount to reviewing earlier order and there is no
power of review, therefore, application was rejected.

4. Petitioner has approached this Court by filing the present petition under
Section 482 of Cr.P.C. making a prayer to modify order dated 29.08.2020 and
order dated 01.10.2020.

5. It 1s submitted by the counsel for the petitioner that petitioner is a poor
person and he cannot deposit Rs.75,000/-, therefore, said condition may be
modified and he is ready to comply with rest of the conditions imposed upon him.

6. Heard the counsel for the petitioner as well as respondent.

7. Before adverting to merits of the case, relevant provisions for deciding the
issue are as under :

8. Section 362 of Code of Criminal Procedure provides as under:

""362. Court not to alter judgment - Save as otherwise provided
by this Code or by any other law for the time being in force, no
Court, when it has signed its judgment or final order disposing
of a case, shall alter or review the same except to correct a
clerical or arithmetical error.”

0. Section 439(1)(b) of Code of Criminal Procedure reads as under:
"439(1) A High Court or Court of Session may direct-

(b) that any condition imposed by a Magistrate when releasing
any person on bail be set aside or modified:

Provided that the High Court or the Court of Session shall,
before granting bail to a person who is accused of an offence
which is triable exclusively by the Court of Session or which,
though not so triable, is punishable with imprisonment for life,
give notice of the application for bail to the Public Prosecutor
unless it is, for reason to be recorded in writing, of opinion that
is not practicable to give such notice."

10. Section 437(5) of Code of Criminal Procedure reads as under :

"(5) Any Court which has released a person on bail under sub-
section (1), or sub-section (2), may, if it considers it necessary
so to do, direct that such person be arrested and commit him to
custody."
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I1.

12.

Section 439(2) of Code of Criminal Procedure reads as under:

"(2) A High Court or Court of Session may direct that any
person who has been released on bail under this Chapter be
arrested and commit him to custody."

2883

The High Court of Karnataka in case of Brijesh Singh and etc.

vs State of Karnataka and etc. reported in 2002 Cri.L.J. 1362 has held as under :

"13. As regards compentency of the learned Sessions Judge to
entertain revision against the order dated 12-7-2001 of the
learned Magistrate in so far as it related to the bail for the
husband, 1 find sufficient legal force and weight in the
contention of Mr. M. T. Nanaiah. In the first instance, it must be
pointed out that the argument of Smt. Pramila Nesargi for the
wife highlighted to impress upon the Court that the trial
Magistrate hadno power to pass the subsequent order dated 12-
7-2001 altering or amending or deleting the conditions of the
earlier bail order dated 16-6-2001 in any manner whatsoever is
unacceptable. Of course, sub-section (2) of section 437, Cr.P.C.,
under which the application was filed by the husband, does not
confer any such power on the learned Magistrate. But then, sub-
section (5) impliedly confers such power on him. This provision
reads :

"(5) Any Court which has released a person on bail under sub-
section (1) or sub-section (2), may, if it considers it necessary so
to do, direct that such person be arrested and commit him to
custody.”

Once by this provision in section 437, Cr.P.C. when the learned
Magistrate is conferred with the power to cancel his order, then,

as a logical corollary, it follows that he does have the power as
well to amend or effect necessary alterations, short of
cancellation, in the earlier bail order passed by him. Then, it is

needless to state that any bail order passed by a trial Court is an

interlocutory order within the meaning of sub-section (2) of
section 397, Cr.P.C. (vide Usmanbhai Dawoodbhai v. State of
Gujarat, (1988) 2SCC271 : (AIR 1988 SC 922).

Therefore, the contrary view taken by the learned Sessions
Judge in his impugned order that the order of the learned
Magistrate dated 12-7-2001 passed modifying his earlier order
dated 16-6-2001 was without jurisdiction and was, therefore,
subject to revision before him, is wholly ervoneous. In that view of
the legal position, the learned Sessions Judge ought not to have
entertained the State's revision in Cr. R.P. No. 218/2001 by
which the modified bail order of the learned Magistrate was
challenged. As a necessary legal consequence, the order of the
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learned Sessions Judge dated 26-7-2001 passed setting aside
the order dated 12-7-2001 of the learned Magistrate, by
allowing the State's revision in Cr. R.P. No. 218/2001, is
obviously an order without jurisdiction and is of no effect in the
eye of law. The resultant legal position, therefore, would be that
the order dated 12-7-2001 of the learned Magistrate passed in
modification of his earlier order dated 16-6-2001 stands
unaffected. Therefore, the husband's Cr. P. No. 2571/2001 is
entitled to succeed, without more."”

13. Considering the aforesaid provisions of law and also the judgment passed
by the High Court of Karnataka in matter of Brijesh Singh (supra), I am of
considered opinion that Section 439(1)(b) of Cr.P.C. is enabling provision which
gives express power to High Court and Court of Session to modify or alter the
conditions imposed by Magistrate while grating (sic : granting) bail. High Court
and Sessions Court cannot modify or alter the conditions of bail order passed by it
by a subsequent order. The High Court of Karnataka has held that since Sections
437(5) and 439(2) of Cr.P.C. give power to concerned Court, if it considers
necessary, to direct a person who is released on bail to be arrested and commit him
to custody, therefore, there is implied power to the concerned Court to modify or
alter the conditions imposed in the bail order. I do not agree with the law laid down
by the Single Bench of Karnataka High Court in matter of Brijesh Singh (supra).
Legislature has expressly and directly provided power to change the condition of
bail order passed by a Magistrate to the Court of Sessions and High Court. If
legislature intended that Magistrate can also alter or change the condition of the
bail order passed by it than (sic : then) such power could have been provided to the
Magistrate. Since legislature has not expressly given power to Magistrate to
change or alter the conditions of bail order, such power cannot be exercised by
Magistrate impliedly under Section 437(5) and 439(2) of Cr.P.C.

14. Though bail order in (sic : is) an interlocutory order, but it has to be kept in
mind that Cr.P.C. does not provide power of review to Courts exercising power
under criminal jurisdiction and same has been provided to Courts exercising civil
jurisdiction. Section 362 of Cr.P.C. is mandatory in nature and it provides that
only clerical and arithmetical errors can be corrected in judgments signed or in
final order disposing off a case. Final order and judgment shall not be reviewed
but only for arithmetical or clerical errors. Condition of bail order is not a clerical
or arithmetical error. Said condition is intentionally imposed by the Court
granting bail to an accused person. Though, altering or modifying the condition
will not change the tenor of bail order and order will remain same even if
condition attached to bail is altered or reviewed, but such power has not expressly
been provided to the Court which has passed the order. Therefore, power not
directly and expressly provided to a Court cannot be said to be impliedly provided
under Section 437(5) and 439(2) of Cr.P.C. Moreover, Section 439(1)(b)
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expressly gives power to High Court and Sessions Court to alter or modify the
condition of bail order passed by Magistrate. Court after deciding bail application
become functus-officio.

15.  In these circumstances, I do not find any error in the order dated
01.10.2020 passed in Bail Application No. 1448/2020. Sessions Court has rightly
refused to modify the condition of bail order.

16.  Though petitioner ought to have filed an application under Section
439(1)(b) of Cr.P.C. for modification or deletion or alteration of condition of bail
order, but, petitioner has filed present petition under Section 482 of Cr.P.C. for
modifying the condition. In such circumstances, without entering into the
technicalities of the issue, as the matter relates to liberty of petitioner who is in jail
in spite of bail order, I find it fit to interfere in the matter and delete the condition
mentioned in bail order to deposit Rs.75,000/- in CCD, as imposed upon the
petitioner vide order dated 29.08.2020.

17.  Inthis view of the matter, this miscellaneous petition is disposed off and
condition to deposit Rs.75,000/- in CCD mentioned in order dated 29.08.2020
passed in Bail Application No. 1219/2020 is deleted. The trial Court shall
forthwith release the petitioner on furnishing bail bonds to the satisfaction of the
trial Court.

18. C.C.asperrules.
Order accordingly

I.LL.R. [2020] M.P. 2885 (DB)
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Sanjay Yadav, Acting Chief Justice &

Mr. Justice Sujoy Paul
M.Cr.C. No. 45501/2020 (Jabalpur) decided on 27 November, 2020

ARIF MASOOD ... Applicant
Vs.
STATE OF M.P. ...Non-applicant

A. Penal Code (45 0of 1860), Section 153-A and Criminal Procedure
Code, 1973 (2 of 1974), Section 438 — Anticipatory bail — Grounds — Held —
Objectionable material/speech is already in possession of police, no
possibility of tampering with the recordings — Police issued character
certificate to applicant, thus previous criminal history pales into
insignificance — Looking to nature and gravity of accusation, role of
applicant, false text of second FIR and its prima facie maintainability,
necessary ingredients for grant of anticipatory bail fully satisfied —
Application allowed. (Para27 & 28)
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@. QUS Wiedr (1860 ®T 45), €TIRT 153—A Vd VS HiaT Gledl, 1973
(1974 &T 2), &IRT 438 — 37 ST — 3Tene — AffeiRa — smufcas e
A /AT Uge 9§ @) gferd @ del #§ 2, RIET § 3wy o @) 3l
HHTa=T T8 — gferd A amded &1 aRa yArv-ud o fHar 2, e feen
JATURTES Ydged Wecdeld 8l SIIdl & — AR & E&wy a7 THRdl, A<D
@1 Yle1, fgdia g gaar ufaass &) fear fava—awg dom yom g
IgD! dIefiIar &1 <@d gy, ARH SHEd AR 1 @ oy awas ucad
qoid: Hgs gld @ — 3ded AR |

B. Criminal Procedure Code, 1973 (2 of 1974), Section 82 & 438 —
Absconder & Proclaimed Offender — Held — As a rule of thumb, it cannot be
said that an absconder against whom a proclamation u/S 82 Cr.P.C. is not
issued, is not entitled for anticipatory bail — No proclamation issued against
applicant — Anticipatory bail cannot be denied on ground that applicant is
absconding. (Paras 20 to 23)

. qUS HigT Hiegdl, 1973 (1974 &7 2), €IIRT 82 T 438 — BRIVl G
gqulfya srgereft — AffaiRa — ve am= v @ W@y, ag 98 $e81 o
AHhdl fe g syl e favg < U9, 3 a1 82 @ Iiaid Igaiven o) =gl
8% ©, AMUH S BT AR 8] & — JAdad & (%G Dy SUIYT SN 81
g% — JAMYH ST 9 TR UR IR TE] B Sl Abhdll fd ATded BIR 2 |

C. Criminal Procedure Code, 1973 (2 of 1974), Section 154 —
Second FIR — Maintainability — Held — Apex Court concluded that second
FIR by rival party giving a different version of same incident is permissible —
Ininstant case, second FIR notlodged as counter complaint by a rival party —
prima facie it appears that second FIR is not maintainable.  (Para18 & 19)

7. qUs Hiar Aledl, 1973 (1974 &T 2), €T 154 — [l g4
g7+ gfadeT — ylyofigar — sfifeiRa — wdf=a <ararey 9 a8 frai¥fa
far 2 & g9 g1 @ IR | =1 $2rA Q1 gU faRie uagaR g1 fgdia gom
AT UfIdsH A @ — qdar T |, faRiel) v R & gRT Hdex uRarg
@ wu H fgdia yom o yfidss uoliag 18 S™n 11 — Yo gaear I8
yefia ghar @ & fgdia ger o= ufades qivofig =8 2 |

D. Penal Code (45 0f 1860), Section 153-A— Ingredients — Freedom
of Expression — Held — Prima facie, applicant delivered speech and expressed
his views which is certainly his valuable fundamental right — Right of
freedom of expression must include freedom after expression as well, unless
it is established with accuracy and precision that it has violated any
legal/penal provision — No element in speech of applicant to attract Section
153-A. (Para 25)

174 qUs Wledl (1860 &7 45), &IRT 153—-A — "uc® — 3Agldd 1
@A Far— ARETRT — g g, Ardesd - AT f&ar a1 3+ faar e
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fad o fe FRaa wu 4 IaT I8y Yavd APeR 2 — ifaafd &)
TdaAdl 4 Ifeafad & dre @1 WdaAd1 &1 e eI a1fay, siq 9 & g
3R gorfedar & arer I8 g 8 8 oar fe sua fed fafere / <rfvss
SUdY T Scdl & 31T © — ATdGH & HIYCT H UHT HIg ded Aol ol IRT 153—A
@1 ATHia HRar &t |

E. Criminal Procedure Code, 1973 (2 of 1974), Section 438 —
Anticipatory Bail — Factors & Parameters —Discussed and enumerated.
(Para 26)

A QUS UIHIT |ledl, 1973 (1974 &7 2), €IIRT 438 — 3J1IH STHITT —
&IN® g 919¢vs — fadfada v garfora |

Cases referred:

2001 (6) SCC 181, 2013 (6) SCC 348, 2013 (6) SCC 384, 1980 (2) SCC
565, 2011 (1) SCC 694, 2012 (1) SCC 40, 1995 MPLIJ 296, 1998 (2) MLJ 932,
2018 (4) SCC579,2012(8) SCC 730,2014 (2) SCC 171, M.Cr.C. No.9567/2014
& M.Cr.C. No. 9568/2014 decided on 09.07.2014, M.Cr.C. No. 13420/2014
decided on 22.09.2014, M.Cr.C. No. 6405/2016 decided on 25.04.2016, M.Cr.C.
No. 4357/2017 decided on 02.05.2017, 1975 (Supp.) SCC 1, (2004) 13 SCC 292,
(2013)5SCC 148.

Vivek K. Tankha with Ajay Gupta, for the applicant.
Purushendra Kaurav, A.G. with Pushpendra Yadav, Addl. A.G. for the
non-applicant.

ORDER

The Order of the Court was passed by:
SuJOY PAUL, J.:- The applicant has filed this application under Section 438
of Code of Criminal Procedure, 1908 (sic : 1973) (for short Cr.P.C.) for
grant of anticipatory bail arising out of Crime No0.857/20 registered at
Police Station, Talaiya, District Bhopal relating to offence under Section
153 A of Indian Penal Code (IPC).

2. Draped in brevity, the case of applicant is that he is an Advocate, active
politician and elected member of legislative assembly from Bhopal. On
29.10.2020, a protest was organized at Igbal Maidan, Bhopal against the
comments made by President of French Republic in reference to Islam. The
applicant being an elected representative of his constituency also addressed the
gathering and expressed his opinion on the comments of French President and
condemned the comments made by him. The applicant also appealed the
protesters to live with peace and harmony in society and not get instigated on the
comments made by the President of France. The applicant also referred about the
certain old incidence which had relation with patriotism and freedom movement
ofthe country.
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3. Inthe aforesaid gathering dated 29.10.2020, the police force was present at
the spot to oversee the agitation. An FIR No.852/20 (first FIR) dated 29.10.2020
was registered against the applicant and other co-accused persons for committing
offence under Section 188 of IPC. Subsequently, Section 269 and 270 of IPC and
51B of Disaster Management Act, 2005 were added by the police. It is pointed out
that in the first FIR (Annexure A/2) there was no mention regarding any speech
given by present applicant which attracts Section 153 A of IPC.

4.  Aftersix days from the date first FIR was lodged, Dr. Deepak Raghuwanshi
(complainant) claiming himself to be General Secretary of Dharam Sanskriti
Samiti preferred a complaint which was reduced in writing as FIR on 4.11.2020
(second FIR) (Annexure A/3). This FIR No0.857/20 is filed as Annexure A/3. It is
averred that second FIR does not mention about the previous FIR.

5. Shri Vivek K. Tankha, learned senior counsel assisted by Shri Ajay Gupta,
Advocate for the applicant urged that the first FIR was lodged by Sub Inspector
Shiv Bhanu Singh who was present at the time of protest. As per the contents of
first FIR, approximately 2,000 persons participated in the protest against the
statement of President of France. These persons have not maintained social
distancing and further violated the order passed under Section 144 of Cr.P.C.
thereby committed offence under Section 188 of IPC. In the second FIR,
following averments were made:

“SINT 7GE T 9P ARl GIav A%, 3PIT 3ol EHT 939
@, HI. WIeTR, $BNTH ETTH], 37T TgH GIRT §PhaIT HaTT H
TS [V ST i 9TV BN G GHANGT SHIG Bl &
g7 @ W9 H FEIST 4G & P 4 eH Gvpld Abld &
TETHA UG G¥ HI9TeT ¥ & Q716 29,/10,/20 &I IHETIT 43T
T I9TeT GITEY & 49Tl 7 &5 & [Aenas A 37w 7]
& Fged H Rl NI 7 UG BY B P LUl BT gaell
TET [HIT TIT ST GIRTT SHIGT HIY9T QBN STTHIT ST HTTIT
1T 9T T TE BET AT B BI B ICUfd b B Bl
yrvad 4 9 fa~g ardl avevy wsafad < ¥l 8 aur 4eg
g3 # 491 fewg a1l avae gRerd T & 3I9HIT b1 dE
] v81 & 3 3% &t @5 d VIvy ONBIR I GlcddY
g7 of Ie BIg & S&d Hcg &1 [Avie 781 [dar 17 ait
fe~gvard & # e & §e 3191 /7 Swe gIv o 7T yryor &
WA WNBIN & U Ha1 BT Soord I faar 7197 & forerst fawg
T SITHIT UGT 53T & e MR a7 BIvT ¥ ol 43T qOf HaeT &
OV O¥ ) TToIq TUIT TS Bl THIGTT 8 T &7 P QIS B
1T BTD ArRfl &I §INT B T NI WNBIN UV 3E T H
SIRIT TV Y forered 5_9T & 7l aif ed it 9r9ig g
UIRfer% FHE ZINT [afead [Haifard \ReR  av gv SiTard ol
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& YIRT T WIAETT €7 [ARver & U & 7237 Y | IVRITT 7
Wi §9 YBIR & P BN qIell & %G PO ¥ BHOIX
BIFHT Brfasl B G forerer Q=T eml & 7T W @
grareR (15T g3iT & 9id=r 7 U4 @I e 7 159 Sl [

(Emphasis supplied)

The learned senior counsel placed reliance on the transcript of the speech
ofthe applicant (filed with IANo0.20571/2020) and argued that a simple reading of
the transcript clearly shows that the aforesaid reproduced contents of the second
FIR are factually incorrect and do not find place in the transcript/speech.

6.  The applicant has already been granted bail by the competent court arising
out of the first FIR. However, his application preferred under Section 438 of
Cr.P.C. related to second FIR has been rejected by the Court below by order dated
16.10.2020.

7. The applicant has prayed for grant of anticipatory bail by contending that
(1) the complainant of second FIR was not present at the place of protest whereas
the Sub Inspector who lodged the first FIR was present at the said place;
(i) complaint is belatedly lodged as an afterthought which is malicious and
contains false text; (iii) second FIR arising out of same incident is not
maintainable and runs contrary to judgments of Supreme Court reported in 2001
(6) SCC 181 (T.T: Antony vs. State of Kerala),2013 (6) SCC 348 (Amit Bhai Anil
Chandra Shah vs. The CBI and others), 2013 (6) SCC 384 (Anju Choudhary vs.
State of UP) and the judgment of this Court in the case of Rahul Maheshwari Vs.
State of M.P. (M..Cr.C. No.7810/2012); (iv) the recording of speech of applicant is
already available with the prosecution and; therefore, no tampering of the same is
possible; (v) the Superintendent of Police (Headquarter) issued character
certificate to the applicant on 25.10.2020 Annexure R/1 which shows that total 31
cases were registered against the applicant and applicant has been exonerated
(because of acquittal/compromise/closure) in all such cases. The last offence
registered against the applicant was Crime No.194/09 i.e. way back in the year
2009. The applicant contested the assembly election from a constituency in which
the ratio of Hindu and Muslim population is almost 50:50.

8.  The learned senior counsel for the applicant placed reliance on 1980 (2)
SCC 565 (Shri Gurbaksh Singh Sibbia and others vs. State of Punjab), 2011 (1)
SCC 694 (Siddharam Satlingappa Mhetre Vs. State of Maharashtra) and 2012 (1)
SCC 40 (Sanjay Chandra vs. CBI) to bolster his submission that necessary factors
for grant of anticipatory bail are available in favour of present applicant. The order
of Court below dated 17.11.2020 (filed with TA No.12878/2020) is referred to
contend that the order of Court below is clear that no proclamation under Section
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82 of Cr.P.C. has been issued by the Court. Before taking action under Section 82
of Cr.P.C., warrant was directed to be issued under Section 73 of Cr.P.C. to the
applicant for securing his presence. In absence of any proclamation being issued
under Section 82 of Cr.P.C, the applicant by no stretch of imagination can be
treated to be a 'proclaimed offender'. Hence, there is no impediment in granting
anticipatory bail to the applicant. Reference is also made to a Full Bench judgment
of'this Court reported in 1995 MPLIJ 296 (Nirbhay Singh vs. State of MP) wherein
it was held that even after the Magistrate issued process or at the stage of
committal of the case to Sessions Court or even at a subsequent stage, if
circumstances justify the invocation of Section 438 of Cr.P.C., anticipatory bail
can be granted. This Full Bench decision was followed by Bombay High Court in
1998 (2) MLJ 932 (Akhtar Ahmed Patel vs. State of Maharashtra). Lastly, it is
reiterated that the objections taken by State regarding maintainability of this
application, criminal antecedents of applicant and denial of bail being an
absconder are devoid of substance.

9.  Shri Purushendra Kaurav, learned Advocate General assisted by Shri
Pushpendra Yadav, learned Additional Advocate General opposed the application
by contending that (i) the first FIR contains partial facts relating to the protest
whereas second FIR projects certain more events and contains information
regarding the speech given by the applicant; (ii) second FIR is permissible in view
of judgment reported in 2018 (4) SCC 579 (P. Sreekumar vs. State of Kerala and
others); (ii1) the contents of second FIR attracts Section 153A of IPC; (iv) the
applicant did not join investigation and was not traceable. Hence a "farari
panchnama" was prepared and an application was filed before the Court below for
declaration of proclamation under Section 82 of Cr.P.C. The applicant being an
absconder is not entitled to get anticipatory bail. Reliance is placed on the
judgment of Supreme Court reported in 2012 (8) SCC 730 (Lavesh vs State),2014
(2) SCC 171 (State of MP vs. Pradeep Sharma) and the orders of this Court passed
in M.Cr.C. No0.9567/2014 and M.Cr.C. No0.9568/2014 (Dr. Sudhir Sharma vs.
State of M.P) dated 09.07.2014, order dated 22.09.2014 passed in M.Cr.C.
No.13420/2014 (Shailendra Yadav vs. State of M.P,), order dated 25.04.2016
passed in M.Cr.C. No.6405/2016 (Muna Singh vs. State of M.P,) and on the order
dated 02.05.2017 passed in M.Cr.C. No0.4357/2017 (Sobran Batham vs. State of
M.P,). The learned Advocate General has taken pains to contend that in view of
these authorities, even if applicant is "absconding" and not declared as a
"proclaimed offender", the question of granting anticipatory bail to him does not
arise. Shri Kaurav argued that following portion of transcript attracts Section
153-Aof IPC:-
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“SINT 7Y& AT BET I e AEAdT & T4l DI HIRT B GHT
T&l U&7 §WIcTy qvardd] ®1 & ciid 76 I 78] YorT F1ey 9v
Tl @I ATET qTel BRI AT STH ST B qrofl T &
forv FI8T E1191% gV & P1ofl WIgd §HIY 14 4 377 T4 & &4 S7hT
I S¥THIST BNl & I DI §9 BRGA DI eI G137 GRT FI9RT
HGHIT PN YT & clfbT STBINT YR ] WRPIR HINT P SHIY
fafave ve edic &vd & 3iv edic uv B8d & BIv & IIeufd o
W8] YT I 9 §T &1 T8 & HINT Bl AYBIY Bl bl FITerd 5
7T T aF B & ¥ [egwdT & UsarT ol RIS Al Bl
T 377 &4 VT BI¥T & ISIGd &I S19 &1 & 19T & iy
S% JadrT R Joib [e-5vdTT &ST & BT SN YeflT Bl &

T B G T DI 9T F AT GIIT T8 BYT |

Lastly, it is urged that judgment of Nirbhay Singh (Supra) was passed in a
complaint case whereas present matter is arising out of an FIR. Hence, said
judgment cannot be pressed into service.

10.  The parties confined their arguments to the extent indicated above.

11. We have bestowed our anxious consideration on rival contentions and
perused the case diary.

12.  The stand of applicant is that freedom of expression is his valuable

fundamental right, which includes the right to express his view even against a
tweet of a government functionary. On the other hand, the stand of the government
is that the applicant has misused the liberty/freedom and delivered a speech in a
public gathering which has elements to attract Section 153-A of IPC. Thus, second
FIR was rightly lodged. In the case of Amitbhai Anilchandra Shah (supra), the
Apex Court has taken note of serious task of the Court while deciding issues
relating to fundamental rights of citizen and power of police to investigate a
cognizable offence. The Court expressed its view in following words:-

""58.9. Administering criminal justice is a two end process, where
guarding the ensured rights of the accused under the constitution is as
imperative as ensuring justice to the victim. It is definitely a daunting
task but equally a compelling responsibility vested on the court of law to
protect and shield the rights of both. Thus, a just balance between the
fundamental rights of the accused guaranteed under the constitution
and the expansive power of the police to investigate a cognizable offence
has to be struck by the court. "

(Emphasis supplied)
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13.  K.K. Methew, J. stated that the major problem of human society is to
combine that degree of liberty without which law is tyranny with that degree
of law without which liberty becomes licence; and the difficulty has been to
discover the practical means of achieving this grand objective and to find the
opportunity for applying these means in the ever shifting tangle of human
affairs. [ See 1975 (Supp.) SCC 1 (Smt. Indira Nehru Gandhivs. Raj Narain)|

14.  Before dealing with the rival contentions of the parties, we deem it
apposite to mention that during the course of hearing, on specific query from the
Bench, learned Advocate General has fairly stated that he is not raising objection
regarding the maintainability of this application. He fairly stated that transcript of
speech of applicant (Annexure A/4) is in substance correct except certain
typographical errors. Without hesitation, he fairly admitted that both the FIRs are
founded upon the same incident 0£29.10.2020.

15. 1In view of aforesaid stand of Shri Kaurav, it is crystal clear that the
underlined portion of first FIR (reproduced in Para 5)) does not find place in the
transcript. Thus, it is clear that this part of FIR is indisputably contains a false text.
Since both the FIRs are founded upon the same incident of 29.10.2020, the
question is whether second FIR could have been lodged. Parties have taken a
diametrically opposite stand on this aspect. In order to examine this aspect, it is apt
to refer the judgments on which reliance is placed.

16. In T.T. Anthony (supra), the Apex Court opined as under:-

""20. From the above discussion it follows that under the scheme
of the provisions of sections 154, 155, 156, 157, 162, 169, 170
and 173 CrPC only the earliest or the first information in regard to
the commission of a cognizable offence satisfies the requirements
of section 154 CrPC. Thus there can be no second FIR and
subsequently there can be no fresh investigation on receipt of
every subsequent information in respect of the same cognizable
offence or the same occurrence or incident giving rise to one or
more cognizable offences. On receipt of information about a
cognizable offence or an incident giving rise to a cognizable
offence or offences and on entering the FIR in the station house
diary, the officer in charge of police station has to investigate
not merely the cognizable offence reported in the FIR but also
other connected offences found to have been committed in the
course of the same transaction or the same occurrence and file
one or more reports as provided in section 173 CrPC."
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In Amitbhai Anilchandra Shah (supra), it was held as under:-

""59. In the light of the specific stand taken by CBI before this
court in the earlier proceedings by way of assertion in the form
of counter- affidavit, status reports, etc. We are of the view that
filing of the second FIR and fresh charge-sheet is violative of
fundamental rights under Articles 14, 20, and 21 of the
constitution since the same relate to the alleged offence in respect
of which an FIR had already been filed and the court has taken
cognizance."

By following the principles laid down in aforesaid cases, in Anju
Chaudhary (supra), it was held as under:-

"I4... ... ... The purpose of registering an FIR is to set the
machinery of criminal investigation into motion, which
culminates with the filing of the police report in terms of section
173(2) of the code. It will, thus, be appropriate to follow the
settled principle that there cannot be two FIRs registered for the
same offence. However, where the incident is separate; offences
are similar or different, or even if subsequent crime is of such
magnitude that it does not fall within the ambit and scope of the
FIR recorded first, then a second FIR could be registered. The
most important aspect is to examine the inbuilt safeguards
provided by the legislature in the very language of section 154
of the code. These safeguards can be safely deduced from the
principle akin to double jeopardy, rule of fair investigation and
further to prevent abuse of power by the investigating authority
of the police. Therefore, second FIR for the same incident
cannot be registered."

(Emphasis supplied)

17. The common string in the aforesaid cases is that there can be no second
FIR in respect of the same occurrence or incident giving rise to more than one
cognizable offences. These judgments were sought to be distinguished by learned
Advocate General on the basis of judgment of Apex Court in P. Sreekumar
(supra). In this judgment, the Apex Court has considered its previous judgment
reported in (2004) 13 SCC 292 (Upkar Singh vs. Ved Prakash), which was based
on the judgment of 7. 7. Anthony (supra).

18. TheApex Court took note of the fact that in the case of 7.7 Anthony (supra),
the Court did not consider the legal right of an aggrieved person to file counter
claim. However, an observation was made in the case of 7.7, Anthony (supra),
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which indicates that filing of counter complaint is permissible. The judgment of
Surendra Kaushik vs. State of U.P. reported in (2013) 5 SCC 148 was also taken
note of in P. Sreekumar (supra) wherein it was held that the second FIR by rival
party giving a different version of same incident is permissible. Keeping in view
the aforesaid principle of law in mind, the Apex Court in P. Sreekumar (supra)
opined that second FIR filed by the appellant against respondent No.3 though
related to same incident for which first FIR was filed by respondent No.2 against
respondent No.3 and three bank officials, yet second FIR being in the nature of
counter complaint is legally permissible.

19. Inthe instant case, the second FIR is not lodged as counter complaint by a
rival party. This exception carved out in the case of P. Sreekumar (supra) is not
applicable in the instant case. Thus, prima facie it appears that second FIR is not
maintainable.

Similarly, the distinction drawn by learned AG for distinguishing the
judgment of Full Bench in Nirbhay Singh (Supra) does not impress us. The
principle laid down for grant of anticipatory bail in the said case will be equally
applicable where application is arising out of an FIR.

20. The next question is whether the applicant can be denied bail only because
he is absconding. In Lavesh (supra), the Apex Court dealt with this issue as under:-

"12. From these materials and information, it is clear that the
present appellant was not available for interrogation and
investigation and was declared as "absconder". Normally, when
the accused is "absconding' and declared as a "proclaimed
offender"’, there is no question of granting anticipatory bail. We
reiterate that when a person against whom a warrant had been
issued and is absconding or concealing himself in order to avoid
execution of warrant and declared as a proclaimed offender in
terms of Section 82 of the Code he is not entitled to the relief of
anticipatory bail."

21.  Inthe case of Pradeep Sharma (supra), the principle laid down in Lavesh
(supra) was followed. In the said case, it was brought to the notice of Supreme
Court that a proclamation under Section 82 of Code was already issued on
29.11.2012. We are unable to persuade ourselves with the argument of Shri
Kaurav that in Pradeep Sharma (supra), the Apex Court has taken a different view
than the view taken in Lavesh (supra). In other words, it is not the ratio decidendi
of Pradeep Sharma (supra) that anticipatory bail is not available to an absconder
against whom a proclamation under Section 82 of the Code has not been issued. In
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MCRC. N0.9567/14, this Court declined anticipatory bail in the peculiar facts of
the said case and by taking note of the fact that in spite of direction issued by High
Court under Section 438(1-B) of the Code, the applicant remained absent, which
shows lack of bonafides on his part. Similarly, in MCRC. No.13420/14, in the
peculiar factual backdrops of the said case, anticipatory bail was declined. In
Muna Singh (supra), although learned Single Judge held that judgment of
Supreme Court made it clear that an absconder against whom proceeding under
Section 82 of the Code has been instituted is not eligible for the grace of the Court
under Section 438 of Cr.P.C., we are unable to agree with this view taken by
learned Single Judge. At the cost of repetition, in Lavesh (supra) and Pradeep
Sharma (supra), it was made clear that when the accused is absconding and also
declared as a 'proclaimed offender', question of granting anticipatory bail does not
arise. As a rule of thumb, it cannot be said that an absconder against whom a
proclamation under Section 82 of Cr.P.C. is not issued, is not entitled to get
anticipatory bail.

22. Shri Kaurav during the course of hearing fairly admitted that the applicant
has not been declared as 'proclaimed offender'. No such proclamation under
Section 82 of the Code has been issued, although an application for issuance of
proclamation was filed by the State.

23. Considering the aforesaid, we are of the opinion that anticipatory bail
cannot be denied on the ground that the applicant is absconding. More so, when it
is shown that applicant has approached the Court below for grant of bail arising
out of second FIR dated 04.11.2020 and after rejection of bail application from
Court below, filed instant application with quite promptitude on 09.11.2020.

24. Parties are at loggerheads on yet another aspect. They have taken
diametrically opposite stand about the nature of applicant's speech. As noticed
above, the applicant stated that being a free citizen of India, he has every right to
comment on the tweet of a government functionary. By taking this Court to the
entire transcript of the speech (Annexure A/4), it is argued that its contents do not
attract Section 153-A of the [PC. The speech, by no stretch of imagination, creates
or encourages enmity on the ground of religion, place of birth, language etc.
Indeed, the persons present were requested to maintain peace and follow law and
order. The speech was totally patriotic in nature wherein past reference of some
patriotic activity was also given. The stand of State is that Section 153-A is
attracted on the plain reading of the transcript.

25.  We have carefully gone through the contents of transcript and are unable to
agree with the stand of learned Advocate General. Learned Advocate General has
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pointed out a portion of speech reproduced hereinabove, which in the opinion of
state attracts Section 153-A of IPC. In our view, the said portion of speech cannot
be divorced from the complete text nor it can be read in isolation. Prima facie, we
do not find any element in the speech of applicant which attracts Section 153-A of
IPC. Prima facie, the applicant has delivered the speech and expressed his views
which is certainly his valuable fundamental right. The right of freedom of
expression must include the freedom after the expression as well, unless it is
established with accuracy and precision that such expression has violated any
legal/penal provision.

26. InSiddharam Satlingappa Mhetre (supra), the Apex Court laid down certain
factors and parameters, which are required to be taken into consideration while
dealing with the anticipatory bail. Some of the relevant factors are reproduced for
ready reference:-

(i) The nature and gravity of the accusation and the exact role
of the accused must be properly comprehended before arrest is
made;

(ii) The antecedents of the applicant including the fact as to
whether the accused has previously undergone imprisonment
on conviction by a court inrespect of any cognizable offence;,

(iii) The possibility of the applicant to flee from justice;

(iv) The possibility of the accused's likelihood to repeat similar
orother offences;

(v) Where the accusations have been made only with the object
of injuring or humiliating the applicant by arresting him or her;

(vi) Impact of grant of anticipatory bail particularly in cases of
large magnitude affecting avery large number of people;

(vii) The courts must evaluate the entire available material
against the accused very carefully. The court must also clearly
comprehend the exact role of the accused in the case. The cases
in which the accused is implicated with the help of Sections 34
and 149 of the Penal Code, 1860 the court should consider with
even greater care and caution because overimplication in the
cases is a matter of common knowledge and concern;

(viii) While considering the prayer for grant of anticipatory
bail, a balance has to be struck between two factors, namely, no
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prejudice should be caused to the free, fair and full investigation
and there should be prevention of harassment, humiliation and
unjustified detention of the accused;

(ix) The court to consider reasonable apprehension of tampering
of the witness or apprehension of threat to the complainant,

(x) Frivolity in prosecution should always be considered and it is
only the element of genuineness that shall have to be considered in
the matter of grant of bail and in the event of there being some
doubt as to the genuineness of the prosecution, in the normal
course of events, the accused is entitled to an order of bail.

Reference may be made to another para of this judgment-

113. Arrest should be the last option and it should be restricted
to those exceptional cases where arresting the accused is
imperative in the facts and circumstances of that case. The court
must carefully examine the entire available record and
particularly the allegations which have been directly attributed
to the accused and these allegations are corroborated by other
material and circumstances on record.

(Emphasis supplied)

27. Considering the nature and gravity of accusation, role of present applicant,
false text of second FIR and its prima facie maintainability, in our opinion, thisisa
fit case for grant of anticipatory bail. In view of character certificate issued by
police headquarter dated 25.10.2020 (Annexure R/1), previous criminal history
of the applicant pales into insignificance. The applicant is an elected
representative of people and there is no possibility of his fleeing from justice. The
objectionable material/speech is already in possession of the police and there is no
possibility of tempering (sic:tampering) by the applicant with the recorded
version. Hence, in our opinion, necessary ingredients for grant of anticipatory bail
are fully satisfied in the present matter.

28. Inview of aforesaid and without expressing any conclusive opinion on the
merits of the case, we deem it proper to grant anticipatory bail to the applicant.
The applicant shall join the investigation. He shall not leave the town without
giving prior intimation to the local Police Station and he will not influence the
evidence/material etc. in any manner. Accordingly, it is directed that in the event
of arrest, the applicant Arif Masood be released on anticipatory bail on his
furnishing a personal bond in a sum of Rs.50,000/- (Rupees Fifty Thousand
only) along with one surety in the like amount to the satisfaction of arresting
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officer for his appearance before the Investigating Officer during the course of
investigation as and when directed. Conditions of Section 438(2) Cr.P.C. shall
also apply on the applicant during currency of bail.

29. M.Cr.C.is allowed.

Application allowed
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