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Arbitration and Conciliation Act (26 of 1996), Section 9 – Impleadment 
of a Party – Locus – Held – If as per agreement, it can be shown that relief can 
be claimed against a party, whether or not he is signatory to agreement, he 
can be treated to be a “necessary party” – Further, interim measure 
application can be filed against such third party despite the fact that he is not 
a signatory to agreement – Petition dismissed. [Beyond Malls LLP Vs. 
Lifestyle International Pvt. Ltd.]	 (DB)…2650

ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 9 & i{kdkj cuk;k tkuk & 
lqus tkus dk vf/kdkj & vfHkfu/kkZfjr & ;fn djkj ds vuqlkj] ;g n'kkZ;k tk ldrk gS 
fd ,d i{kdkj ds fo:) vuqrks"k dk nkok fd;k tk ldrk gS pkgs og djkj dk 
gLrk{kjdrkZ gks vFkok ugha] mls ,d **vko';d i{kdkj** ekuk tk ldrk gS & blds 
vfrfjDr] mDr r`rh; i{kdkj ds fo:) varfje mik; dk vkosnu izLrqr fd;k tk 
ldrk gS] ckotwn bl rF; ds fd og djkj dk gLrk{kjdrkZ ugha gS & ;kfpdk [kkfjtA 
¼fc;kWUM ekWYl ,y,yih fo- ykbZQLVkby baVjus'kuy izk-fy-½	 (DB)…2650

Arms Act (54 of 1959), Section 13 & 14 – Grant of Arms License – 
Grounds – Application for grant of license rejected by State – Held – 
Application of petitioner duly recommended by S.P., Collector and 
Commissioner – Provisions of Section 13 & 14 of the Act of 1959 not 
considered by State Government as well as by Single Judge – Impugned 
order appears to be a non speaking order and thus set aside – Order of State 
Government is quashed – Matter remanded back to State Government for 
fresh consideration – Appeal allowed. [Sunil Kumar Jeevtani Vs. State of 
M.P.]	 (DB)…2757

vk;q/k vf/kfu;e ¼1959 dk 54½] /kkjk 13 o 14 & vk;q/k vuqKfIr dk iznku & 
vk/kkj & jkT; }kjk vuqKfIr gsrq vkosnu ukeatwj fd;k x;k & vfHkfu/kkZfjr & ;kph dk 
vkosnu ,l-ih-] dysDVj ,oa vk;qDr }kjk lE;d :i ls vuq'kaflr & 1959 ds 
vf/kfu;e dh /kkjk 13 o 14 ds mica/kksa dks jkT; ljdkj ds lkFk&lkFk ,dy U;k;k/kh'k 
}kjk fopkj esa ugha fy;k x;k & vk{ksfir vkns'k ,d dkj.k foghu vkns'k izrhr gksrk gS 
vkSj blfy, vikLr & jkT; ljdkj dk vkns'k vfHk[kafMr & jkT; ljdkj dks u;s fljs 
ls fopkj djus gsrq ekeyk izfrizsf"kr & vihy eatwjA ¼lquhy dqekj thorkuh fo- e-iz- 
jkT;½	 (DB)…2757

Civil Practice – Stamp Duty – Jurisdiction of Court – Held – Merely 
because agreement to sell is a registered document, it does not mean that 
insufficiency of stamp duty cannot be looked into by the Court. [Rajendra 
Kumar Agrawal Vs. Anil Kumar]	 …2462

flfoy i)fr & LVkEi 'kqYd & U;k;ky; dh vf/kdkfjrk & vfHkfu/kkZfjr & 
ek= D;ksafd foØ; dk djkj ,d jftLVªhd`r nLrkost gS] bldk vFkZ ;g ugha gS fd 

INDEX

 (Note : An asterisk (*) denotes Note number)
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LVkEi 'kqYd dh deh dks U;k;ky; }kjk fopkj esa ugha fy;k tk ldrkA ¼jktsUnz dqekj 
vxzoky fo- vfuy dqekj½	 …2462

Civil Procedure Code (5 of 1908), Section 80 – See – Municipal 
Corporation Act, M.P., 1956, Section 401 [State of M.P. Vs. Smt. Betibai 
(Dead) Through Her LRs.]	 …2826

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 80 & ns[ksa & uxjikfyd fuxe 
vf/kfu;e] e-Á-] 1956] /kkjk 401 ¼e-iz- jkT; fo- Jherh csVhckbZ ¼e`rd½ }kjk fof/kd 
izfrfuf/k½	 …2826

Civil Procedure Code (5 of 1908), Section 107 – See – Land Revenue 
Code, M.P., 1959, Section 43 [Prakash Pathya Vs. Bati Bai]	 …2818

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 107 & ns[ksa & Hkw jktLo lafgrk] e-Á-] 
1959] /kkjk 43 ¼izdk'k iB~;k fo- ckrh ckbZ½	 …2818

Civil Procedure Code (5 of 1908), Order 7 Rule 11 – Cause of Action – 
Professional Misconduct of Advocate – Held – It is within exclusive domain of 
bar Council to consider question of professional misconduct – Civil Court 
can neither consider/examine as to whether any action of a Lawyer is a 
misconduct nor can pass mandatory injunction against Bar Council to 
initiate disciplinary proceedings against a Lawyer – No cause of action 
disclosed against applicant/defendant – Suit barred by law – Impugned 
order set aside – Suit against applicant dismissed with cost of Rs. 5000 – 
Revision allowed. [Prakash Chandra Chandil Vs. Arun Singhal]	 …*27

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 7 fu;e 11 & okn gsrqd & 
vf/koDrk dk O;kolkf;d dnkpkj & vfHkfu/kkZfjr & ;g fof/kK ifj"kn~ dh vuU; 
vf/kdkfjrk ds Hkhrj gS fd og O;kolkf;d dnkpkj ds iz'u dks fopkj esa ys lds & 
O;ogkj U;k;ky; ,d vf/koDrk dk dk;Z dnkpkj gS vFkok ugha] bldks u rks fopkj esa 
ys ldrk gS vFkok u rks ijh{k.k dj ldrk gS] u gh fof/kK ifj"kn~ ds fo:) ,d 
vf/koDrk ds fo:) vuq'kklfud dk;Zokfg;k¡ vkjaHk djus gsrq vkKkid O;kns'k ikfjr 
dj ldrk gS & vkosnd@izfroknh ds fo:) dksbZ okn gsrqd izdV ugha gksrk & okn] 
fof/k }kjk oftZr & vk{ksfir vkns'k vikLr & vkosnd ds fo:) okn dks 5000@& 
:i;s ds 'kqYd ds lkFk [kkfjt fd;k x;k & iqujh{k.k eatwjA ¼izdk'k pUnz pkafMy fo- 
v:.k fla?ky½	 …*27

Civil Procedure Code (5 of 1908), Order 41 Rule 27 – Grounds – 
Certified copy of registered sale deed – Held – Plaintiff failed to prove that 
even after exercising due diligence, such document was not in his knowledge 
nor could he produce it before Court – No sufficient cause disclosed in 
application, even no pleading regarding said document and fact of sale of 
land – Taking such document on record would not only result in protracting 
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trial, but would amount to taking document on record without any pleading 
– Appeal dismissed. [Nathu Vs. Kashibai]	 …*25

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 41 fu;e 27 & vk/kkj & 
jftLVªhd`r foØ; foys[k dh izekf.kr izfrfyfi & vfHkfu/kkZfjr & oknh ;g lkfcr 
djus esa foQy jgk fd lE;d~ rRijrk dk iz;ksx djus ds ckotwn Hkh ,slk dksbZ nLrkost 
mlds Kku esa ugha Fkk rFkk u gh og mls U;k;ky; esa izLrqr dj ldk & vkosnu esa dksbZ 
i;kZIr dkj.k izdV ugha fd;k x;k] ;gka rd fd dfFkr nLrkost ,oa Hkwfe ds foØ; ds 
rF; ds laca/k esa dksbZ vfHkopu ugha gS & mDr nLrkost dks vfHkys[k ij ysus ds 
QyLo:i u dsoy fopkj.k eas foyac gksxk] cfYd fcuk fdlh vfHkopu ds vfHkys[k ij 
nLrkost fy;s tkus dh dksfV esa vk;sxk & vihy [kkfjtA ¼ukFkw fo- dk'khckbZ½	 …*25

Constitution – Article 19(1)(g), 19(6) & 21 – See – Foreign Trade 
(Development & Regulation) Act, 1992, Section 3 [Akshay N. Patel (Mr.) Vs. 
Reserve Bank of India]	 (DB)…2768

lafo/kku & vuqPNsn 19¼1½¼g½] 19¼6½ o 21 & ns[ksa & fons'kh O;kikj ¼fodkl 
+vkSj fofu;eu½ vf/kfu;e] 1992] /kkjk 3 ¼v{k; ,u- iVsy ¼fe-½ fo- fjtoZ cSad vkWQ 

bafM;k½	 (DB)…2768

Constitution – Article 21 & 226 – Right to Speedy Trial – Held – If 
inordinate delay takes place in conclusion of trial for no apparent fault of 
accused, his right under Article 21 kicks in and his petition for quashing the 
retrial ordered on account of first trial ending in discharge due to invalid 
sanction, may effectively be sustained on grounds of violation of right to 
speedy trial. [State of M.P. SPE Lokayukta, Jabalpur Vs. Ravi Shankar 
Singh]	 (DB)…2663

lafo/kku & vuqPNsn 21 o 226 & 'kh?kzrk ls fopkj.k dk vf/kdkj & 
vfHkfu/kkZfjr & ;fn vfHk;qDr dk dksbZ izdV nks"k uk gksrs gq, fopkj.k dh lekfIr esa 
vlk/kkj.k foyEc gqvk gS] mldk vuqPNsn 21 ds varxZr vf/kdkj izgkj djrk gS vkSj 
vfof/kekU; eatwjh ds dkj.k izFke fopkj.k dh lekfIr vkjksieqfDr esa gksus ds dkj.k ls 
vknsf'kr iqu%fopkj.k dks vfHk[kafMr djus gsrq mldh ;kfpdk dks] 'kh?kzrk ls fopkj.k 
ds vf/kdkj ds mYya?ku ds vk/kkjksa ij] izHkkoh :i ls dk;e j[kk tk ldrk gSA ¼e-iz- 
jkT; ,lihbZ yksdk;qDr] tcyiqj fo- jfo 'kadj flag½	 (DB)…2663

Constitution – Article 136 – Deficient Stamp Duty – Penalty – Mode of 
Payment – Held – Appellant, being subsequent purchaser of property in 
question is liable to deposit penalty but he deposited the same through 6 post 
date cheques – Held – Facility to deposit penalty through post dated cheques 
cannot be approved. [MSD Real Estate LLP (M/s.) Vs. The Collector of 
Stamps]	 (SC)…2509

lafo/kku & vuqPNsn 136 & de LVkai 'kqYd & 'kkfLr & Hkqxrku dk <ax & 
vfHkfu/kkZfjr & vihykFkhZ] iz'uxr laifRr dk i'pkr~orhZ Øsrk gksus ds ukrs 'kkfLr tek 
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djus dk nk;h gS fdarq mlus Ng mRrj fnukafdr psd ds ek/;e ls mDr 'kkfLr tek dh 
& vfHkfu/kkZfjr & mRrj fnukafdr psdksa ds ek/;e ls 'kkfLr tek djus dh lqfo/kk dks 
vuqeksfnr ugha fd;k tk ldrkA ¼,e,lMh jh;y ,LVsV ,y,yih ¼es-½ fo- n dysDVj 
vkWQ LVkEi~l½	 (SC)…2509

Constitution – Article 136 – Deficient Stamp Duty – Penalty & Denial of 
Building Permission – Held – Direction of High Court to reconsider 
application for building permission after deposit of deficit stamp duty and 
penalty, amply protects the rights of appellant – In view of deposit of penalty 
by appellant, appellant is free to apply for building permission, to be 
considered by Municipal Corporation – Appeal disposed. [MSD Real Estate 
LLP (M/s.) Vs. The Collector of Stamps]	 (SC)…2509

lafo/kku & vuqPNsn 136 & de LVkai 'kqYd & 'kkfLr o fuekZ.k vuqefr ls 
badkj & vfHkfu/kkZfjr & de LVkai 'kqYd rFkk 'kkfLr ds tek gksus ds i'pkr~ fuekZ.k dh 
vuqefr gsrq vkosnu dks iqu% fopkj esa ysus dk mPp U;k;ky; dk funs'k] i;kZIr :i ls 
vihykFkhZ ds vf/kdkjksa dks lajf{kr djrk gS & vihykFkhZ }kjk 'kkfLr tek fd;k tkus 
dks n`f"Vxr j[krs gq,] vihykFkhZ fuekZ.k dh vuqefr gsrq vkosnu djus ds fy, Lora= gS] 
uxj fuxe }kjk fopkj fd;k tkuk gS & vihy fujkd`rA ¼,e,lMh jh;y ,LVsV 
,y,yih ¼es-½ fo- n dysDVj vkWQ LVkEi~l½	 (SC)…2509

Constitution – Article 136 & 226/227 – Scope – Practice and Procedure 
– Held – Orders and notices issued by Municipal Corporation and State 
Authorities are all subsequent actions which were not the subject matter of 
writ petition before High Court and thus cannot be considered in present 
appeal. [MSD Real Estate LLP (M/s.) Vs. The Collector of Stamps]	

(SC)…2509

lafo/kku & vuqPNsn 136 o 226@227 & foLrkj & i)fr ,oa izfØ;k & 
vfHkfu/kkZfjr & uxj fuxe rFkk jkT; izkf/kdkfj;ksa }kjk tkjh vkns'k ,oa uksfVl] lHkh 
i'pkr~orhZ dkjZokbZ gSa tks fd mPp U;k;ky; ds le{k fjV ;kfpdk dh fo"k; oLrq ugha 
Fks vkSj blfy, orZeku vihy esa fopkj esa ugha fy;s tk ldrsA ¼,e,lMh jh;y ,LVsV 
,y,yih ¼es-½ fo- n dysDVj vkWQ LVkEi~l½	 (SC)…2509

Constitution – Article 141 and Prevention of Corruption Act (49 of 
1988), Section 19(4), Explanation (a) – Binding Precedent & Obiter Dicta – 
Held – When Apex Court interprets a statutory provision though not 
necessary for decision of the core issue involved in a case before it, same being 
an obiter dicta of Supreme Court would still be a binding precedent under 
Article 141 of Constitution on all subordinate Courts – Para 48 of judgment 
of Prakash Singh Badal's case is not a binding precedent but an obiter dicta, as 
it was not essential for decision on the core issue and as the obiter dicta does 
not consider provisions of Section 19(4) and explanation (a) thereto, the 
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obiter is not binding on this Court. [State of M.P. SPE Lokayukta, Jabalpur 
Vs. Ravi Shankar Singh]	 (DB)…2663

lafo/kku & vuqPNsn 141 ,oa Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk 
19¼4½] Li"Vhdj.k ¼a½ & ck/;dkjh iwoZ fu.kZ; o brjksfDr & vfHkfu/kkZfjr & tc 
loksZPp U;k;ky; ,d dkuwuh mica/k dk fuoZpu djrk gS] ;|fi mlds le{k ds izdj.k 
esa varxzZLr ewy eqn~ns ds fofu';p gsrq vko';d ugha] og mPpre U;k;ky; dh 
brjksfDr gksus ds ukrs] lafo/kku ds vuqPNsn 141 ds varxZr] lHkh vf/kuLFk U;k;ky;ksa 
ij ,d ck/;dkjh iwoZ fu.kZ; cuk jgsxk & izdk'k flag ckny ds izdj.k ds fu.kZ; dk iSjk 
48 ,d ck/;dkjh iwoZ fu.kZ; ugha gS fdUrq ,d brjksfDr gS D;ksafd og ewy eqn~ns ds 
fofu'p; gsrq vko';d ugha Fkk vkSj D;ksafd brjksfDr esa /kkjk 19 ¼4½ ,oa mlds 
Li"Vhdj.k ¼a½ ds mica/kksa dks fopkj esa ugha fy;k x;k gS] bl U;k;ky; ij brjksfDr 
ck/;dkjh ugha gSA ¼e-iz- jkT; ,lihbZ yksdk;qDr] tcyiqj fo- jfo 'kadj flag½

(DB)…2663

Constitution – Article 142 – Mahakaleshwar Temple – Erosion of 
Shivalingam – Preservation – On basis of report submitted by Expert 
Committee, following directions issued :-

(i)	 Any devotee/visitor should do no rubbing of Shivalingam. 
Rubbing not to be done by anyone except during traditional 
Puja and Archana performed on behalf of temple. If done by 
any devotee, accompanying Poojari/Purohit shall be 
responsible. Committee to provide water from Koti Thirth 
Kund, filtered and purified to maintain pH value.

(ii). 	 pH value of Bhasma during Bhasma Aarti be improved.

(iii). 	 Weight of Mund Mala and Serpakarnahas should be reduced 
to preserve from mechanical abrasion. Committee to find out 
whether it is necessary to use Metal Mund Mala or there can 
be a way out to use Mund Mala and Serpakarnahas without 
touching the Shivalingam.

(iv). 	 Rubbing of curd, ghee, honey by devotees is also a cause of 
erosion. No panchamrita to be poured by any devotee. Only 
pouring a limited quantity of pure milk is allowed whereas all 
pure materials can be used during the traditional puja 
performed on behalf of temple.

(v). 	 Entire proceedings of Puja and Archana in Garbh Griha to 
video recorded 24 hrs. and be preserved for atleast 6 months.

(vi). 	 Myriad religious rituals and ceremonies to be performed 
regularly but by the expert/customary Poojaris and Purohits.
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(vii). 	 Necessary repair and maintenance be carried out urgently. 
Collector and S.P. Ujjain directed to remove encroachment 
within 500 mtrs of the temple premises.

(viii).	 Comprehensive plan be prepared and implemented for 
preservation and maintenance of Chandranageshwar Temple.

(ix). 	 CBRI Roorkee and Ujjain Smart City Ltd were issued 
direction to submit report regarding structural stability of the 
temple.

(x). 	 Modern additions shall be removed. Original work in the 
temple to be restored. 

[Sarika Vs. Administrator, Mahakaleshwar Mandir Committee, 
Ujjain (M.P.)]  (SC)…2419

lafo/kku & vuqPNsn 142 & egkdkys'oj eafnj & f'kofyaxe dk {kj.k & 
ifjj{k.k & fo'ks"kK lfefr }kjk izLrqr izfrosnu ds vk/kkj ij fuEufyf[kr funs'k tkjh 
fd;s x;s%&

¼I½	 dksbZ HkDr@vkxarqd f'kofyaxe dks eysxk ughaA eafnj dh vksj ls 
laikfnr ikjaifjd iwtk vpZuk ds nkSjku NksM+dj fdlh ds }kjk eyk 
ugha tk;sA ;fn fdlh HkDr }kjk fd;k tkrk gS] lkFkh iqtkjh@iqjksfgr 
mRrjnk;h gksxkA lfefr] pH eku cuk,a j[kus ds fy, dksVh rhFkZ dq.M 
ls Nkuk gqvk vkSj 'kq) fd;k gqvk ikuh miyC/k djk;sA 

¼ii½	 HkLe vkjrh ds nkSjku HkLe dk pH eku lq/kkjk tk,A 

¼iii½	 ;kaf=d ?k"kZ.k ls ifjj{k.k ds fy, eq.M ekyk ,oa liZd.kZgkl dk otu 
?kVk;k tk,A lfefr ;g irk yxk;s fd D;k /kkrq dh eq.M ekyk dk 
mi;ksx vko';d gS vFkok f'kofyax dks Nq, fcuk eq.M ekyk ,oa 
liZd.kZgkl ds mi;ksx dk dksbZ vU; ekxZ gSA 

¼iv½	 HkDrksa }kjk ngh] ?kh] 'kgn eyuk Hkh {kj.k dk ,d dkj.k gSA fdlh HkDr 
}kjk iapke`r mM+syk ugha tk,A dsoy 'kq) nw/k dh lhfer ek=k mM+syus 
dh eatwjh gS tcfd eafnj dh vksj ls laikfnr ikjaifjd iwtk ds nkSjku 
lHkh 'kq) lkefxz;ksa dk mi;ksx fd;k tk ldrk gSA 

¼v½	 xHkZ x`g esa iwtk vpZuk dh laiw.kZ dk;Zokfg;ksa dh 24 ?kaVs ohfM;ks 
fjdkfMZax gksxh 	vkSj de ls de 6 eghuksa rd lqjf{kr j[kh tk,A

¼vi½ 	 vla[; /kkfeZd vuq"Bkuksa ,oa fof/k;ksa dks fu;fer :i ls laikfnr djuk 
gksrk gS] ijarq bls fo'ks"kK@:<+hxr iqtkfj;ksa ,oa iqjksfgrksa }kjk fd;k 
tk,A 
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¼vii½	 vko';d ejEer ,oa vuqj{k.k vfoyEc :i ls iwjk fd;k tk,A 
dysDVj ,oa ,l-ih-] mTtSu dks eafnj ifjlj ls 500 ehVj ds Hkhrj ds 
vfrØe.k gVkus ds fy, funsf'kr fd;k x;kA 

¼viii½	 panzukxs'oj eafnj ds ifjj{k.k ,oa vuqj{k.k gsrq O;kid ;kstuk rS;kj 
,oa dk;kZfUor dh tk,A 

¼ix½	 lh-ch-vkj-vkbZ- :jdh ,oa mTtSu LekVZ lhVh fy- dks Hkh eafnj dh 
lajpukRed fLFkjrk ds laca/k esa izfrosnu izLrqr djus ds fy, funs'k 
tkjh fd;s x;s FksA 

¼x½ 	 vk/kqfud ifjo/kZu gVk;s tk,aA eafnj esa ewy :i cgky fd;k tk,A 

¼lkfjdk fo- ,MfefuLVªsVj] egkdkys'oj eafnj desVh] mTtSu ¼e-iz-½½	   
(SC)…2419

Constitution – Article 142 – See – Service Law [State of M.P. Vs. Amit 
Shrivas]	  (SC)…2516

lafo/kku & vuqPNsn 142 & ns[ksa & lsok fof/k ¼e-iz- jkT; fo- vfer Jhokl½	
(SC)…2516

Constitution – Article 166(i), 166(2), 166(3) & 226, Rules of Business of 
the Executive, Government of M.P., Rule 13 and  M.P. Government Business 
(Allocation) Rules – Sanction to Alienate Government Property – Procedure – 
Held – The decision to accord sanction to alienate government property is a 
policy decision to be taken by government and same cannot be replaced by a 
D.O. letter of an officer of State – As per Business Allocation Rules of State in 
respect of sale of property, letter has to be issued in name of Governor of 
State – Proposals involving alienation by way of sale, grant of lease of 
government property exceeding 10 lacs in value, is to be placed before 
Council of ministers – No such procedure followed – Chief Secretary is 
nobody to write a letter in respect of property of State. [State of M.P. Vs. 
Khasgi (Devi Ahilya Bai Holkar Charities) Trust, Indore]	 (DB)…2538

lafo/kku & vuqPNsn 166¼i½] 166¼2½] 166¼3½ o 226] e-iz- dk;Zikyd 'kklu ds 
dk;Z fu;e] fu;e 13 ,oa e-iz- 'kklu dk;Z ¼vkoaVu½ fu;e & ljdkjh laifRr ds 
vU;laØke.k gsrq eatwjh & izfØ;k & vfHkfu/kkZfjr & ljdkjh laifRr ds vU;laØke.k 
gsrq eatwjh iznku djus dk fofu'p;] ljdkj }kjk fy;k tkus okyk ,d uhfr fu.kZ; gS 
vkSj mls jkT; ds ,d vf/kdkjh ds Mh-vks- i= }kjk izfrLFkkfir ugha fd;k tk ldrk & 
laifRr foØ; ds laca/k esa jkT; ds dk;Z vkoaVu fu;eksa ds vuqlkj i= dks jkT; ds 
jkT;iky ds uke ls tkjh fd;k tkuk pkfg, & 10 yk[k ls vf/kd ewY; dh ljdkjh 
laifRr dk foØ; ds tfj,] iV~Vk iznku }kjk vU; laØke.k ds lekos'k okys izLrkoksa dks 
ea=h ifj"kn ds le{k j[kuk gksrk gS & ,slh fdlh izfØ;k dk ikyu ugha fd;k x;k & 
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jkT; dh laifRr ds laca/k esa i= fy[kus ds fy, eq[; lfpo dksbZ ugha gksrkA ¼e-iz- jkT; 
fo- [kklxh ¼nsoh vfgY;k ckbZ gksYdj pSfjVht½ VªLV] bankSj½	 (DB)…2538

Constitution – Article 226 – Custody of Minor Child – Habeas Corpus – 
Maintainability of Petition – Held – Writ petition for issuance of a writ in 
nature of Habeas Corpus under Article 226 in peculiar facts and circumstances 
of case is certainly maintainable. [Madhavi Rathore (Smt.) Vs. State of M.P.]	

…2453

lafo/kku & vuqPNsn 226 & vo;Ld ckyd dh vfHkj{kk & canh izR;{khdj.k & 
;kfpdk dh iks"k.kh;rk & vfHkfu/kkZfjr & izdj.k ds fo'ks"k rF;ksa ,oa ifjfLFkfr;ksa esa 
vuqPNsn 226 ds varxZr] canh izR;{khdj.k ds Lo:i dh ,d fjV tkjh fd;s tkus gsrq 
fjV ;kfpdk fuf'pr :i ls iks"k.kh; gSA ¼ek/koh jkBkSj ¼Jherh½ fo- e-iz- jkT;½	…2453

Constitution – Article 226 – Habeas Corpus – Custody of Minor Child – 
Held – Child is 15 months of age and mother who nurtured the child for 9 
months in womb is certainly entitled for custody of child – Welfare of child is 
of paramount importance – Mother is well educated – Nothing on record to 
show that parents of petitioner/mother with whom she is living are not 
capable to maintain petitioner and her child – Respondents directed to 
handover custody of child to petitioner/mother – Petition allowed. [Madhavi 
Rathore (Smt.) Vs. State of M.P.]	 …2453

lafo/kku & vuqPNsn 226 & canh izR;{khdj.k & vo;Ld ckyd dh vfHkj{kk & 
vfHkfu/kkZfjr & ckyd 15 ekg dh mez dk gS vkSj ekrk ftlus 9 ekg rd ckyd dks xHkZ 
esa ikyk gS] fuf'pr :i ls ckyd dh vfHkj{kk ds fy, gdnkj gS & ckyd dk dY;k.k 
loksZifj egRoiw.kZ gS & ekrk Hkyh Hkkafr f'kf{kr gS & vfHkys[k ij ;g n'kkZus ds fy, dqN 
ugha fd ;kph@ekrk ds ekrk&firk ftuds lkFk og jg jgh gS os ;kph ,oa mlds ckyd 
dk Hkj.kiks"k.k djus ds fy, leFkZ ugha gSa & izR;FkhZx.k dks ckyd dh vfHkj{kk 
;kph@ekrk dks lkSaius ds fy, funsf'kr fd;k x;k & ;kfpdk eatwjA ¼ek/koh jkBkSj 
¼Jherh½ fo- e-iz- jkT;½	 …2453

Constitution – Article 226 – Scope – Held – In exercise of power under 
Article 226, Court can merely consider the decision making process. 
[Fishermen Sahakari Sangh Matsodyog Sahakari Sanstha Maryadit, 
Gwalior Vs. State of M.P.]	 …2432

lafo/kku & vuqPNsn 226 & O;kfIr & vfHkfu/kkZfjr & vuqPNsn 226 ds varxZr 
'kfDr ds iz;ksx esa U;k;ky; ek= fu.kZ; ysus dh izfØ;k dk fopkj dj ldrk gSA 
¼fQ'kjeSu lgdkjh la?k eRL;m|ksx lgdkjh laLFkk e;kZfnr] Xokfy;j fo- e-iz- jkT;½	

…2432

Constitution – Article 226 – See – Supreme Court Judges (Salary and 
Conditions of Service) Act, 1958, Section 16B [Justice Shambhu Singh (Rtd.) 
Vs. Union of India]	 (DB)…2804
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lafo/kku & vuqPNsn 226 & ns[ksa & mPpre U;k;ky; U;k;k/kh'k ¼osru vkSj 
lsok 'krsZa½ vf/kfu;e] 1958] /kkjk 16B ¼tfLVl 'kEHkw flag ¼lsokfuo`Ùk½ fo- ;wfu;u vkWQ 
bafM;k½	  (DB)…2804

Constitution – Article 226 and Criminal Procedure Code, 1973 (2 of 
1974), Section 362 & 482 – Criminal Jurisdiction – Intra Court Appeal – Held – 
A final order passed in a petition filed under Article 226 for quashing 
criminal proceeding, would still be the order of a Court exercising criminal 
jurisdiction and thus bar u/S 362 will squarely apply – Review petition not 
maintainable. [State of M.P. SPE Lokayukta, Jabalpur Vs. Ravi Shankar 
Singh]	  (DB)…2663

lafo/kku & vuqPNsn 226 ,oa n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 362 
o 482 & nkf.Md vf/kdkfjrk & var%U;k;ky; vihy & vfHkfu/kkZfjr & nkf.Md 
dk;Zokgh vfHk[kafMr fd;s tkus gsrq vuqPNsn 226 ds varxZr ,d ;kfpdk esa ikfjr vafre 
vkns'k] rc Hkh ,d nkf.Md vf/kdkfjrk dk iz;ksx djrs gq, U;k;ky; dk vkns'k gksxk 
vkSj blfy, /kkjk 362 ds varxZr otZu iw.kZr% ykxw gksxk & iqufoZyksdu ;kfpdk 
iks"k.kh; ughaA ¼e-iz- jkT; ,lihbZ yksdk;qDr] tcyiqj fo- jfo 'kadj flag½	

(DB)…2663

Constitution – Article 226 and General Clauses Act (10 of 1897), Section 
21 – Order of Approval – Effect – Held – Commissioner has merely kept his 
approval order in abeyance – Commissioner is well within jurisdiction to 
reconsider his order of approval – No final decision taken as to whether 
approval is to be recalled or not – Petition being premature is dismissed. 
[Fishermen Sahakari Sangh Matsodyog Sahakari Sanstha Maryadit, 
Gwalior Vs. State of M.P.]	 …2432

lafo/kku & vuqPNsn 226 ,oa lk/kkj.k [k.M vf/kfu;e ¼1897 dk 10½] /kkjk 21 
& vuqeksnu dk vkns'k & izHkko & vfHkfu/kkZfjr & vk;qDr us mlds vuqeksnu vkns'k dks 
ek= izkLFkxu esa j[kk gS & vk;qDr dk vius vuqeksnu ds vkns'k ij iqufoZpkj djuk 
HkyhHkkafr vf/kdkfjrk ds Hkhrj gS & dksbZ vafre fofu'p; ugha fd;k x;k fd D;k 
vuqeksnu dks okil ysuk gS vFkok ugha & ;kfpdk le;iwoZ gkssus ds ukrs [kkfjtA 
¼fQ'kjeSu lgdkjh la?k eRL;m|ksx lgdkjh laLFkk e;kZfnr] Xokfy;j fo- e-iz- jkT;½	

…2432

Constitution – Article 226 and Hindu Minority and Guardianship Act 
(32 of 1956) – Section 6 – Custody of Minor Child – Held – Child is 15 months 
of age and in view of Section 6 of the Act of 1956, child has to be given in 
custody of mother. [Madhavi Rathore (Smt.) Vs. State of M.P.]	 …2453

lafo/kku & vuqPNsn 226 ,oa fgUnw vÁkIro;rk vkSj laj{kdrk vf/kfu;e ¼1956 
dk 32½ & /kkjk 6 & vo;Ld ckyd dh vfHkj{kk & vfHkfu/kkZfjr & ckyd 15 ekg dh 
mez dk gS vkSj 1956 ds vf/kfu;e dh /kkjk 6 dks n`f"Vxr j[krs gq, ckyd dks ekrk dh 
vfHkj{kk esa fn;k tkuk gksxkA ¼ek/koh jkBkSj ¼Jherh½ fo- e-iz- jkT;½	 …2453



16 INDEX

Constitution – Article 226 and Public Trusts Act, M.P. (30 of 1951), 
Section 14 – Sale of Public Trust Property – Fraud – Held – Fraud vitiates 
everything – Trustees have played fraud upon State government – Properties 
not been sold for objectives of Trust but with an oblique and ulterior motive – 
Sale deeds executed by Trust in respect of properties of State are null and 
void and stands vitiated – State is titleholder of property, it is duty of State to 
protect and preserve the same – Collector rightly passed order to record the 
name of State of M.P. in Revenue records. [State of M.P. Vs. Khasgi (Devi 
Ahilya Bai Holkar Charities) Trust, Indore]	 (DB)…2538

lafo/kku & vuqPNsn 226 ,oa yksd U;kl vf/kfu;e] e-Á- ¼1951 dk 30½] /kkjk 
14 & yksd U;kl laifRr dk foØ; & diV & vfHkfu/kkZfjr & diV lc dqN nwf"kr 
djrk gS & U;kfl;ksa us jkT; ljdkj ds lkFk diV fd;k gS & laifRr;ksa dk foØ; U;kl 
ds mn~ns';ksa gsrq ugha cfYd ,d vLi"V ,oa varjLFk gsrq ds lkFk fd;k x;k & jkT; dh 
laifRr;ksa ds laca/k esa U;kl }kjk fu"ikfnr fd;s x;s foØ; foys[k vd`r ,oa 'kwU; gS 
rFkk nwf"kr gks tkrs gS & jkT;] laifRr dk gd/kkjd gS vkSj mldk laj{k.k ,oa ifjj{k.k 
djuk jkT; dk drZO; gS & dysDVj us jktLo vfHkys[kksa esa e-iz- jkT; dk uke 
vfHkfyf[kr djus ds fy, mfpr :i ls vkns'k ikfjr fd;kA ¼e-iz- jkT; fo- [kklxh 
¼nsoh vfgY;k ckbZ gksYdj pSfjVht½ VªLV] bankSj½	 (DB)…2538

Constitution – Article 226 and Public Trusts Act, M.P. (30 of 1951), 
Section 14 & 36(1)(a) – Khasgi Trust – Sale of Property – Permission – Held – 
Title in respect of Khasgi properties lies with the State – Properties though 
managed by the Trust, was vested in State government upon merger and do 
not form part of property settled with outgoing proprietor/Holkar State – 
Property belongs to Public Trust and while disposing the same, permission 
should have been obtained from Registrar, Public Trust or from State. [State 
of M.P. Vs. Khasgi (Devi Ahilya Bai Holkar Charities) Trust, Indore]	

(DB)…2538

lafo/kku & vuqPNsn 226 ,oa yksd U;kl vf/kfu;e] e-Á- ¼1951 dk 30½] /kkjk 
14 o 36¼1½¼a½ & [kklxh U;kl & laifRr dk foØ; & vuqefr & vfHkfu/kkZfjr & 
[kklxh laifRr;ksa ds laca/k esa gd jkT; ds ikl gS & ;|fi laifRr;ka U;kl }kjk izcaf/kr 
gSa] foy;u ij jkT; ljdkj esa fufgr Fkh vkSj inkojksgh LoRo/kkjh@gksydj jkT; ds 
lkFk O;oLFkkfir laifRr dk Hkkx fufeZr ugha djrh & laifRr] yksd U;kl dh gS rFkk 
mldk fuiVku djrs le; iath;d] yksd U;kl vFkok jkT; ls vuqefr vfHkizkIr dh 
tkuh pkfg, FkhA ¼e-iz- jkT; fo- [kklxh ¼nsoh vfgY;k ckbZ gksYdj pSfjVht½ VªLV] 
bankSj½	  (DB)…2538

Constitution – Article 226/227 – Appointment – Judicial Review – Scope 
– Held – Any arbitrary decision taken by Selection Committee actuated by 
malafide, can very well be interfered by Constitutional Courts in exercise of 
judicial review jurisdiction. [Anil Bhardwaj Vs. The Hon'ble High Court of 
M.P.]	 	 (SC)…2735
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lafo/kku & vuqPNsn 226@227 & fu;qfDr & U;kf;d iqufoZyksdu & O;kfIr & 
vfHkfu/kkZfjr & vln~Hkko ls izsfjr gksdj p;u lfefr }kjk fy;s x;s fdlh euekus 
fofu'p; esa] laoS/kkfud U;k;ky;ksa }kjk U;kf;d iqufoZyksdu vf/kdkfjrk ds iz;ksx esa 
Hkyh Hkkafr gLr{ksi fd;k tk ldrk gSA ¼vfuy Hkkj}kt fo- ekuuh; mPp U;k;ky; 
e-iz-½	 	 (SC)…2735

Constitution – Article 226/227 – Scope & Jurisdiction – Held – Courts 
normally do not interfere with the State policy particularly in financial 
matter unless fraud or lack of bonafides is alleged and established. [Akshay 
N. Patel (Mr.) Vs. Reserve Bank of India]	 (DB)…2768

lafo/kku & vuqPNsn 226@227 & O;kfIr o vf/kdkfjrk & vfHkfu/kkZfjr & 
U;k;ky;] lkekU;r%] jkT; dh uhfr esa gLr{ksi ugha djsaxs] fof'k"V :i ls foRrh; 
ekeyksa esa] tc rd fd diV vFkok ln~Hkkfodrk ds vHkko dks vfHkdfFkr ,oa LFkkfir 
ugha fd;k x;k gSA ¼v{k; ,u- iVsy ¼fe-½ fo- fjज़oZ cSad vkWQ bafM;k½	 (DB)…2768

Constitution – Article 227 – Scope & Jurisdiction – Held – High Court 
in exercise of its power of superintendence cannot interfere to correct mere 
errors of law or fact or just because another view than the one taken by 
Tribunals or subordinate Courts, is possible – Jurisdiction has to be very 
sparingly exercised. [R.D. Singh Vs. Smt. Sheela Verma]	 …2646

lafo/kku & vuqPNsn 227 & O;kfIr o vf/kdkfjrk & vfHkfu/kkZfjr & mPp 
U;k;ky;] i;Zos{kd dh mldh 'kfDr ds iz;ksx esa] ek= fof/k ;k rF; dh =qfV;ksa dk 
lq/kkj djus ds fy, vFkok dsoy blfy, fd vf/kdj.kksa ;k v/khuLFk U;k;ky;ksa }kjk 
fy, x;s n`f"Vdks.k ls vyx n`f"Vdks.k laHko gS] gLr{ksi ugha dj ldrk & vf/kdkfjrk 
dk iz;ksx vfr lko/kkuhiwoZd djuk pkfg,A ¼vkj-Mh- flag fo- Jherh 'khyk oekZ½	

…2646

Constitution – Article 227 – Scope & Jurisdiction – Held – Interference 
under Article 227 can be made on limited grounds – If order suffers from any 
jurisdictional error, palpable procedural impropriety or manifest 
perversity, interference can be made – Another view is possible is not a 
ground for interference. [Beyond Malls LLP Vs. Lifestyle International Pvt. 
Ltd.]	  (DB)…2650

lafo/kku & vuqPNsn 227 & O;kfIr o vf/kdkfjrk & vfHkfu/kkZfjr & vuqPNsn 
227 ds varxZr gLr{ksi lhfer vk/kkjksa ij fd;k tk ldrk gS & ;fn vkns'k] vf/kdkfjrk 
dh fdlh =qfV ls] lqLi"V izfØ;k laca/kh vukSfpR; ;k izdV foi;ZLrrk ls xzflr gS] 
gLr{ksi fd;k tk ldrk gS & vU; n`f"Vdks.k laHko gS] ;g gLr{ksi ds fy, ,d vk/kkj 
ugha gSA ¼fc;kWUM ekWYl ,y,yih fo- ykbZQLVkby baVjus'kuy izk-fy-½	 (DB)…2650

Constitution – Article 227 – See – The Commercial Courts, Commercial 
Division and Commercial Appellate Division of High Courts Act, 2015, Section 
8 [Beyond Malls LLP Vs. Lifestyle International Pvt. Ltd.]	 (DB)…2650
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lafo/kku & vuqPNsn 227 & ns[ksa & okf.kfT;d U;k;ky;] mPp U;k;ky; 
okf.kfT;d izHkkx vkSj okf.kfT;d vihy izHkkx vf/kfu;e] 2015] /kkjk 8 ¼fc;kWUM ekWYl 
,y,yih fo- ykbZQLVkby baVjus'kuy izk-fy-½	 (DB)…2650

Constitution – Article 363 – Scope & Jurisdiction – Held – As property 
in question was not the property of Maharaja, Article 363 of Constitution 
comes into play – Court does not have power to draft the Trust Deed nor is 
having power to enact the statute in respect of Trust – Impugned order is 
contrary to constitutional mandate provided under Article 363 and infact 
petitions were not at all maintainable in respect of properties of State 
government – Impugned order set aside – Appeals allowed and Petition 
disposed of. [State of M.P. Vs. Khasgi (Devi Ahilya Bai Holkar Charities) 
Trust, Indore]	 (DB)…2538

lafo/kku & vuqPNsn 363 & O;kfIr o vf/kdkfjrk & vfHkfu/kkZfjr & pwafd 
iz'uxr laifRr] egkjktk dh laifRr ugha Fkh] lafo/kku dk vuqPNsn 363 izHkkoh gksrk gS 
& U;k;ky; dks U;kl foys[k dk izk:i cukus dh 'kfDr ugha gS vkSj u gh U;kl ds laca/k 
esa dkuwu vf/kfu;fer djus dh 'kfDr gS & vk{ksfir vkns'k] vuqPNsn 363 ds varxZr 
micaf/kr laoS/kkfud vkKk ds fo:) gS rFkk oLrqr%] jkT; ljdkj dh laifRr;ksa ds laca/k 
esa ;kfpdk,a fcYdqy Hkh iks"k.kh; ugha Fkh & vk{ksfir vkns'k vikLr & vihysa eatwj rFkk 
;kfpdk fujkd`rA ¼e-iz- jkT; fo- [kklxh ¼nsoh vfgY;k ckbZ gksYdj pSfjVht½ VªLV] 
bankSj½	 	 (DB)…2538

Criminal Procedure Code, 1973 (2 of 1974), Section 82 & 438 – 
Absconder & Proclaimed Offender – Held – As a rule of thumb, it cannot be 
said that an absconder against whom a proclamation u/S 82 Cr.P.C. is not 
issued, is not entitled for anticipatory bail – No proclamation issued against 
applicant – Anticipatory bail cannot be denied on ground that applicant is 
absconding. [Arif Masood Vs. State of M.P.]	 (DB)…2885

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 82 o 438 & Qjkjh o mn~?kksf"kr 
vijk/kh & vfHkfu/kkZfjr & ,d lkekU; fu;e ds Lo:i] ;g ugha dgk tk ldrk fd ,d 
Qjkjh ftlds fo:) na-iz-la- dh /kkjk 82 ds varxZr mn~?kks"k.kk tkjh ugha gqbZ gS] vfxze 
tekur dk gdnkj ugha gS & vkosnd ds fo:) dksbZ mn~?kks"k.kk tkjh ugha gqbZ & vfxze 
tekur bl vk/kkj ij vLohdkj ugha dh tk ldrh fd vkosnd Qjkj gSA ¼vkfjQ elwn 
fo- e-iz- jkT;½	  (DB)…2885

Criminal Procedure Code, 1973 (2 of 1974), Section 154 – Second FIR – 
Maintainability – Held – Apex Court concluded that second FIR by rival 
party giving a different version of same incident is permissible – In instant 
case, second FIR not lodged as counter complaint by a rival party – prima 
facie it appears that second FIR is not maintainable. [Arif Masood Vs. State 
of M.P.]	  (DB)…2885
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n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 154 & f}rh; izFke lwpuk 
izfrosnu & iks"k.kh;rk & vfHkfu/kkZfjr & loksZPp U;k;ky; us ;g fu"df"kZr fd;k gS fd 
leku ?kVuk ds ckjs esa fHkUu dFku nsrs gq, fojks/kh i{kdkj }kjk f}rh; izFke lwpuk 
izfrosnu vuqKs; gS & orZeku izdj.k esa] fojks/kh i{kdkj ds }kjk dkmaVj ifjokn ds :i 
esa f}rh; izFke lwpuk izfrosnu iathc) ugha djk;k x;k & izFke n`"V~;k ;g izrhr gksrk 
gS fd f}rh; izFke lwpuk izfrosnu iks"k.kh; ugha gSA ¼vkfjQ elwn fo- e-iz- jkT;½	

(DB)…2885

Criminal Procedure Code, 1973 (2 of 1974), Section 195 & 340 – 
Preliminary Inquiry – Held – Main dispute is attached with a letter alleged to 
be written by respondent to the Chief Justice praying to list the matter before 
the Bench other than Justice 'X' – Respondent submitted that petitioner 
himself wrote the alleged letter with his forged signature – Held – Petitioner 
was under apprehension that petition will not be decided in his favour, thus 
he was having the cause to file vakalatnama of relative advocate of the Judge 
or to file forged letter in the name of respondent – Matter being suspicious, 
Principal Registrar (J) directed to conduct inquiry to ascertain the author of 
alleged letter and submit the inquiry report – Application allowed. [Vinod 
Raghuvanshi Vs. State of M.P.]	 …2476

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 195 o 340 & izkjafHkd tkap & 
vfHkfu/kkZfjr & eq[; fookn ,d i= ls tqM+k gqvk gS tks fd vfHkdfFkr :i ls izR;FkhZ 
}kjk eq[; U;k;kf/kifr dks ;g izkFkZuk djrs gq, fy[kk x;k gS fd ekeys dks *X* 
U;k;ewfrZ dh U;k;ihB ls fHkUu fdlh vU; U;k;ihB ds le{k ¼fyLV½ lwphc) fd;k 
tk, & izR;FkhZ }kjk ;g fuosfnr gS fd ;kph us Lo;a mlds dwVjfpr gLrk{kj ds lkFk 
vfHkdfFkr i= fy[kk Fkk & vfHkfu/kkZfjr & ;kph bl vk'kadk eas Fkk fd ;kfpdk dk 
fofu'p; mlds i{k esa ugha gksxk] vr% mlds ikl U;k;k/kh'k ds laca/kh vf/koDrk dk 
odkyrukek izLrqr djus dk vFkok izR;FkhZ ds uke ls dwVjfpr i= izLrqr djus dk 
dkj.k Fkk & ekeyk lansgkLin gksus ds dkj.k] fizafliy jftLVªkj ¼U;kf;d½ dks 
vfHkdfFkr i= ds ys[kd dk irk yxkus gsrq tkap lapkfyr djus rFkk tkap izfrosnu 
izLrqr djus gsrq funsf'kr fd;k x;k & vkosnu eatwjA ¼fouksn j?kqoa'kh fo- e-iz- jkT;½	

…2476

Criminal Procedure Code, 1973 (2 of 1974), Section 195 & 340 – 
Preliminary Inquiry – Held – Preliminary enquiry is not mandatory but if 
circumstances required, then before filing complaint, preliminary enquiry 
can be made. [Vinod Raghuvanshi Vs. State of M.P.]	 …2476

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 195 o 340 & izkjafHkd tkap & 
vfHkfu/kkZfjr & izkjafHkd tkap vkKkid ugha gS ysfdu ;fn ifjfLFkfr;ksa dh vko';drk 
gS] rc ifjokn izLrqr djus ds igys] izkjafHkd tkap dh tk ldrh gSA ¼fouksn j?kqoa'kh 
fo- e-iz- jkT;½	  …2476
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Criminal Procedure Code, 1973 (2 of 1974), Section 195(1)(b)(ii) – 
Scope & Applicability – Held – Apex Court concluded that Section 
195(1)(b)(ii) Cr.P.C. would be attracted only when offence enumerated in 
said provision have been committed with respect to a document, after it has 
been produced or given in evidence in a proceeding in any Court i.e. during 
the time when document was in custodia legis. [Vinod Raghuvanshi Vs. State 
of M.P.]	 	 …2476

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 195¼1½¼b½¼ii½ & foLrkj o 
iz;ksT;rk & vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k gS fd na-iz-la- dh /kkjk 
195¼1½¼b½¼ii½ dsoy rc vkdf"kZr gksxh tc dfFkr mica/k esa izxf.kr vijk/k fdlh 
U;k;ky; dh dk;Zokgh esa lk{; ds :i esa izLrqr fd;s x;s vFkok fn;s x;s nLrkost ds 
laca/k esa vFkkZr~ ml nLrkost ds fof/k vfHkj{kk esa jgus ds nkSjku] dkfjr fd;k x;k gksA 
¼fouksn j?kqoa'kh fo- e-iz- jkT;½	 …2476

Criminal Procedure Code, 1973 (2 of 1974), Section 311 – See – 
Prevention of Corruption Act, 1988, Section 19 [State of M.P. SPE Lokayukta, 
Jabalpur Vs. Ravi Shankar Singh]	 (DB)…2663

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 311 & ns[ksa & Hkz"Vkpkj fuokj.k 
vf/kfu;e] 1988] /kkjk 19 ¼e-iz- jkT; ,lihbZ yksdk;qDr] tcyiqj fo- jfo 'kadj flag½	

(DB)…2663

Criminal Procedure Code, 1973 (2 of 1974), Section 340 – Preliminary 
Inquiry – Scope & Applicability – Discussed & Summarized. [Vinod 
Raghuvanshi Vs. State of M.P.]	 …2476

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 340 & izkjafHkd tkap & foLrkj o 
iz;ksT;rk & foosfpr o laf{kIr esa izLrqr fd;k x;kA ¼fouksn j?kqoa'kh fo- e-iz- jkT;½	

…2476

Criminal Procedure Code, 1973 (2 of 1974), Section 340 & 362 – 
Applicability – Held – Before directing prosecution of witnesses, Court has 
considered all aspects and concluded that perjury was deliberate – If Court 
reopens the entire judgment, such exercise would certainly come within 
ambit of Section 362 Cr.P.C., which is not permissible. [Shambhu Singh 
Chauhan Vs. State of M.P.]	 (DB)…2675

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 340 o 362 & iz;ksT;rk & 
vfHkfu/kkZfjr & lk{khx.k dk vfHk;kstu funsf'kr djus ds iwoZ] U;k;ky; us lHkh 
igyqvksa dks fopkj esa fy;k gS vkSj fu"df"kZr fd;k fd 'kiFk ij feF;k lk{; tkucw>dj 
Fkk & ;fn U;k;ky; laiw.kZ fu.kZ; iqu% [kksyrk gS] mDr dk;Zokgh fuf'pr :i ls /kkjk 
362 na-iz-la- dh ifjf/k ds Hkhrj vk;sxh tks fd vuqKs; ugha gSA ¼'kEHkw flag pkSgku fo- e-
iz- jkT;½	  (DB)…2675
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Criminal Procedure Code, 1973 (2 of 1974), Section 340 & 362 – Recall 
& Review – Preliminary Enquiry – While deciding appeal in High Court, trial 
Court directed to prosecute prosecution witnesses for deliberately giving 
false evidence – Prayer for recall of direction – Held – It was not obligatory to 
conduct preliminary enquiry after giving opportunity of hearing to 
applicant – Even without preliminary enquiry, Court can initiate u/S 340 
Cr.P.C. – Court after considering every aspect had formed a prima facie 
opinion – Mere absence of preliminary enquiry would not vitiate a prima 
facie opinion formed by Court – Case is hit by Section 362 Cr.P.C. – 
Application dismissed. [Shambhu Singh Chauhan Vs. State of M.P.]	

(DB)…2675

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 340 o 362 & okil fy;k tkuk 
,oa iqufoZyksdu & izkjafHkd tkap & mPp U;k;ky; esa vihy fofuf'pr fd;s tkrs le;] 
vfHk;kstu lkf{k;kas dks tkucw>dj feF;k lk{; nsus ds fy, vfHk;ksftr djus gsrq 
fopkj.k U;k;ky; dks funsf'kr fd;k x;k & funs'k okil ysus gsrq izkFkZuk & 
vfHkfu/kkZfjr & vkosnd dks lquokbZ dk volj nsus ds i'pkr~ izkjafHkd tkap lapkfyr 
djuk ck/;dkjh ugha Fkk & izkjafHkd tkap ds fcuk Hkh U;k;ky;] /kkjk 340 na-iz-la- ds 
varxZr vkjaHk dj ldrk gS & U;k;ky; us izR;sd igyw dk fopkj djus ds i'pkr~ izFke 
n`"V~;k jk; fufeZr dh Fkh & ek= izkjafHkd tkap dh vuqifLFkfr ls U;k;ky; }kjk fufeZr 
izFke n`"V~;k jk; nwf"kr ugha gksxh & izdj.k ij /kkjk 362 na-iz-la- iz;qDr gksrh gS & 
vkosnu [kkfjtA ¼'kEHkw flag pkSgku fo- e-iz- jkT;½	 (DB)…2675

Criminal Procedure Code, 1973 (2 of 1974), Section 340 & 482 – Delay 
& Laches – Held – Present application filed after about 2 years of passing of 
judgment – Application suffers from delay and laches. [Shambhu Singh 
Chauhan Vs. State of M.P.]	 (DB)…2675

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 340 o 482 & foyac ,oa 
vfrfoyac & vfHkfu/kkZfjr & orZeku vkosnu dks fu.kZ; ikfjr fd;s tkus ds yxHkx 2 
o"kZ i'pkr~ izLrqr fd;k x;k gS & vkosnu foyac ,oa vfrfoyac ls xzflr gSA ¼'kEHkw flag 
pkSgku fo- e-iz- jkT;½	 (DB)…2675

Criminal Procedure Code, 1973 (2 of 1974), Sections 362, 437(5) & 
439(2) – Interpretation – Held – Power not directly and expressly provided to 
a Court cannot be said to be impliedly provided u/S 437(5) and 439(2) Cr.P.C. 
[Aniruddh Khehuriya Vs. State of M.P.]	 …2880

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk,¡ 362] 437¼5½ o 439¼2½ & 
fuoZpu & vfHkfu/kkZfjr & ,d U;k;ky; dks izR;{k ,oa vfHkO;Dr :i ls tks 'kfDr 
micaf/kr ugha gS mls /kkjk 437¼5½ ,oa 439¼2½ na-iz-la- ds varxZr foof{kr :i ls 
micaf/kr gksuk ugha dgk tk ldrkA ¼vfu:) [ksgqfj;k fo- e-iz- jkT;½	 …2880
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Criminal Procedure Code, 1973 (2 of 1974), Section 362 & 439 – 
Modification/Alteration in Order – Power of Review – Held – Though bail 
order is an interlocutory order, but Cr.P.C. does not provide power of review 
to Courts exercising power under criminal jurisdiction – Section 362 is 
mandatory in nature and it provides that only clerical and arithmetical 
errors can be corrected in orders/judgments. [Aniruddh Khehuriya Vs. 
State of M.P.]	 …2880

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 362 o 439 & vkns'k esa 
mikarj.k@ifjorZu & iqufoZyksdu dh 'kfDr & vfHkfu/kkZfjr & ;|fi tekur vkns'k 
,d varoZrhZ vkns'k gS fdarq na-iz-la-] U;k;ky;ksa dks nkf.Md vf/kdkfjrk ds varxZr 
'kfDr dk iz;ksx djrs gq, iqufoZyksdu dh 'kfDr micaf/kr ugha djrh & /kkjk 362 
vkKkid Lo:i dh gS vkSj og micaf/kr djrh gS fd vkns'kksa@fu.kZ;ksa esa dsoy 
fyfidh; ,oa xf.krh; =qfV;ksa dk lq/kkj fd;k tk ldrk gSA ¼vfu:) [ksgqfj;k fo- e-iz- 
jkT;½	 	 …2880

Criminal Procedure Code, 1973 (2 of 1974), Section 362 & 482 – See 
–Constitution – Article 226 [State of M.P. SPE Lokayukta, Jabalpur Vs. Ravi 
Shankar Singh]	 (DB)…2663

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 362 o 482 & ns[ksa & lafo/kku & 
vuqPNsn 226 ¼e-iz- jkT; ,lihbZ yksdk;qDr] tcyiqj fo- jfo 'kadj flag½	(DB)…2663

Criminal Procedure Code, 1973 (2 of 1974), Section 389(1) – See – 
Representation of the People Act, 1951, Section 8 [Shakuntala Khatik Vs. 
State of M.P.]	 …2468

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 389 ¼1½ & ns[ksa & yksd 
Áfrfuf/kRo vf/kfu;e] 1951] /kkjk 8 ¼'kdqUryk [kVhd fo- e-iz- jkT;½	 …2468

Criminal Procedure Code, 1973 (2 of 1974), Section 389(1) – 
Suspension of Conviction – Held – Power of suspension of conviction is vested 
to Appellate Court u/S 389(1) CrPC should be exercised in very exceptional 
case having regard to all aspects including ramification of such suspension – 
Apex Court concluded that stay of conviction can only be granted in 
exceptional circumstances and no hard and fast rule or guideline can be laid 
down as to what those exceptional circumstances are. [Shakuntala Khatik 
Vs. State of M.P.]	 …2468

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 389 ¼1½ & nks"kflf) dk fuyacu 
& vfHkfu/kkZfjr & /kkjk 389 ¼1½ na-iz-la- ds varxZr vihyh U;k;ky; dks fufgr] 
nks"kflf) ds fuyacu dh 'kfDr dk iz;ksx] vfr vioknkRed izdj.k esa] lHkh igywvksa dks 
/;ku esa j[krs gq, fd;k tkuk pkfg, ftlesa mDr fuyacu dh tfVyrk,Wa 'kkfey gSa & 
loksZPp U;k;ky; us fu"df"kZr fd;k fd nks"kflf) dh jksd dsoy vioknkRed 
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ifjfLFkfr;ksa esa iznku dh tk ldrh gS rFkk dksbZ dBksj fu;e ;k fn'kkfunsZ'k vf/kdfFkr 
ugha fd;k tk ldrk fd os vioknkRed ifjfLFkfr;kWa D;k gSaA ¼'kdqUryk [kVhd fo- e-
iz- jkT;½	  …2468

Criminal Procedure Code, 1973 (2 of 1974), Section 401(2) – Notice/ 
Opportunity of Hearing – Held – Order of remand by High Court to the trial 
Court against Company cannot be sustained as the order was passed without 
giving an opportunity of hearing as contemplated u/S 401(2) of the Code, 
moreso when Company was not convicted by trial Court. [Hindustan 
Unilever Ltd. Vs. State of M.P.]	 (SC)…2744

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 401 ¼2½ & uksfVl@lquokbZ dk 
volj & vfHkfu/kkZfjr & mPp U;k;ky; }kjk dEiuh ds fo:) fopkj.k U;k;ky; dks 
izfrizs"k.k dk vkns'k dk;e ugha j[kk tk ldrk D;ksafd lquokbZ dk volj] tSlk fd 
lafgrk dh /kkjk 401 ¼2½ ds varxZr vuq/;kr gS] fn;s fcuk vkns'k ikfjr fd;k x;k Fkk 
vkSj vf/kd] tc fopkj.k U;k;ky; }kjk dEiuh dks nks"kfl) ugha fd;k x;k FkkA 
¼fgUnqLrku ;wfuyhoj fy- fo- e-iz- jkT;½	 (SC)…2744

Criminal Procedure Code, 1973 (2 of 1974), Section 437(3), 438 & 
439(1) – Bail Conditions – Community Services – Held – As per Section 437(3) 
CrPC, Court can impose “any other conditions in the interest of justice” over 
accused by way of community service and other related reformatory 
measures and same can be “Innovated” also but same must be as per his 
capacity and willingness, that to voluntarily – Onerous and excessive 
conditions cannot be imposed so as to render the bail ineffective. [Sunita 
Gandharva (Smt.) Vs. State of M.P.]	 …2691

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 437¼3½] 438 o 439¼1½ & tekur 
dh 'krsZa & lkeqnkf;d lsok,a & vfHkfu/kkZfjr & /kkjk 437¼3½ na-iz-la- ds vuqlkj] 
U;k;ky;] vfHk;qDr ij lkeqnkf;d lsok ,oa vU; lacaf/kr lq/kkjkRed mik;ksa ds tfj, 
**U;k; fgr esa dksbZ vU; 'krsZa** vf/kjksfir dj ldrk gS rFkk mDr dks **uoifjofrZr** Hkh 
fd;k tk ldrk gS fdUrq og mldh {kerk ,oa jtkeanh ls vkSj og Hkh LosPNkiwoZd gksuk 
pkfg, & d"Vnk;d ,oa vR;kf/kd 'krsZa vf/kjksfir ugha dh tk ldrh tks fd tekur 
izHkkoghu cuk nsaA ¼lquhrk xU/koZ ¼Jherh½ fo- e-iz- jkT;½	 …2691

Criminal Procedure Code, 1973 (2 of 1974), Sections 437(5), 439(1)(b), 
439(2) & 482 – Modification/Alteration in Order – Held – Judicial Magistrate 
cannot alter or modify the conditions of bail order passed by it – Same can be 
modified or altered by Session Court or High Court exercising powers u/S 
439(1)(b) Cr.P.C. – Magistrate, after deciding bail application becomes 
functus-officio, thus he rightly refused to modify the bail order passed by 
him. [Aniruddh Khehuriya Vs. State of M.P.]	 …2880
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n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk,¡ 437¼5½] 439¼1½¼b½] 439¼2½ o 
482 & vkns'k esa mikarj.k@ifjorZu & vfHkfu/kkZfjr & U;kf;d eftLVªsV] mlds }kjk 
ikfjr tekur vkns'k dh 'krksZa dks mikarfjr ;k ifjofrZr ugha dj ldrk & mDr dks 
l= U;k;ky; vFkok mPp U;k;ky; }kjk /kkjk 439¼1½¼b½ na-iz-la- ds varxZr 'kfDr;ksa 
dk iz;ksx djrs gq, mikarfjr ;k ifjofrZr fd;k tk ldrk gS & tekur vkosnu 
fofuf'pr djus ds i'pkr~ eftLVªsV indk;Z fuo`Rr gks tkrk gS] vr% mlus mlds }kjk 
ikfjr tekur vkns'k dks mikarfjr djus ls mfpr :i ls badkj fd;kA ¼vfu:) 
[ksgqfj;k fo- e-iz- jkT;½	 …2880

Criminal Procedure Code, 1973 (2 of 1974), Section 438 – Anticipatory 
Bail – Factors & Parameters – Discussed and enumerated. [Arif Masood Vs. 
State of M.P.]	 (DB)…2885

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 438 & vfxze tekur & dkjd o 
ekin.M & foosfpr ,oa izxf.krA ¼vkfjQ elwn fo- e-iz- jkT;½	 (DB)…2885

Criminal Procedure Code, 1973 (2 of 1974), Section 438 – See – Penal 
Code, 1860, Section 153-A [Arif Masood Vs. State of M.P.]	 (DB)…2885

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 438 & ns[ksa & n.M lafgrk] 1860] 
/kkjk 153&A ¼vkfjQ elwn fo- e-iz- jkT;½	 (DB)…2885

Criminal Procedure Code, 1973 (2 of 1974), Section 439,  Scheduled 
Castes and Scheduled Tribes (Prevention of Atrocities) Act (33 of 1989), Section 
14-A(2) and Protection of Children from Sexual Offences Act (32 of 2012), 
(POCSO) Section 3/4 – Bail Application – Maintainability – Jurisdiction of 
Court – Held – POCSO Act would get precedence over Atrocities Act – When 
accused is tried under Atrocities Act as well as POCSO Act simultaneously, 
Special Court under POCSO Act shall have jurisdiction and if bail 
application is allowed or rejected u/S 439 CrPC by Special Court then appeal 
shall not lie u/S 14-A(2) of Atrocities Act but only application u/S 439 CrPC 
shall lie. [Sunita Gandharva (Smt.) Vs. State of M.P.]	 …2691

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 439] vuqlwfpr tkfr vkSj 
vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e ¼1989 dk 33½] /kkjk 14&A¼2½ ,oa 
ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e ¼2012 dk 32½] ¼iksDlks½ /kkjk 3@4 & 
tekur gsrq vkosnu & iks"k.kh;rk & U;k;ky; dh vf/kdkfjrk & vfHkfu/kkZfjr & iksDlks 
vf/kfu;e dks vR;kpkj fuokj.k vf/kfu;e ds Åij vxzrk feysxh & tc vfHk;qDr dk 
fopkj.k] vR;kpkj fuokj.k vf/kfu;e ds lkFk&lkFk iksDlks vf/kfu;e ds varxZr ,d 
lkFk fd;k x;k gS] iksDlks vf/kfu;e ds varxZr fo'ks"k U;k;ky; dks vf/kdkfjrk gksxh 
vkSj ;fn fo'ks"k U;k;ky; }kjk /kkjk 439 na-iz-la- ds varxZr tekur vkosnu eatwj ;k 
ukeatwj fd;k tkrk gS rc vR;kpkj fuokj.k vf/kfu;e dh /kkjk 14&A¼2½ ds varxZr 
vihy ugha gksxh cfYd dsoy /kkjk 439 na-iz-la- ds varxZr vkosnu izLrqr gksxkA ¼lquhrk 
xU/koZ ¼Jherh½ fo- e-iz- jkT;½	 …2691
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Criminal Procedure Code, 1973 (2 of 1974), Section 439(1)(b) & 482 – 
Modification/Alteration in Order – Held – For modification in bail order, 
petitioner ought to file application u/S 439(1)(b) Cr.P.C. but has filed 
application u/S 482 Cr.P.C. – Without entering into technicalities, petitioner 
being a poor person and is in jail inspite of bail order, condition to deposit Rs. 
75,000 in CCD, imposed in bail order is deleted – Application disposed. 
[Aniruddh Khehuriya Vs. State of M.P.]	 …2880

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 439¼1½¼b½ o 482 & vkns'k esa 
mikarj.k@ifjorZu & vfHkfu/kkZfjr & tekur ds vkns'k esa mikarj.k gsrq ;kph dks /kkjk 
439¼1½¼b½ na-iz-la- ds varxZr vkosnu izLrqr djuk pkfg, ijarq mlus /kkjk 482 na-iz-la- 
ds varxZr vkosnu izLrqr fd;k gS & pwafd ;kph ,d xjhc O;fDr gS rFkk tekur vkns'k 
gksus ds ckotwn tsy esa gS] rduhdh ckrksa ij /;ku u nsrs gq,] tekur vkns'k esa 
vf/kjksfir] lh-lh-Mh- esa :- 75000@& tek djus dh 'krZ gVk nh xbZ & vkosnu 
fujkd`rA ¼vfu:) [ksgqfj;k fo- e-iz- jkT;½	 …2880

Criminal Procedure Code, 1973 (2 of 1974), Section 439(2) – See – 
Penal Code, 1860, Sections 363, 366-A & 376 [Sunita Gandharva (Smt.) Vs. 
State of M.P.]	 …2691

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 439¼2½ & ns[ksa & n.M lafgrk] 
1860] /kkjk,Wa 363] 366&A o 376 ¼lquhrk xU/koZ ¼Jherh½ fo- e-iz- jkT;½	 …2691

Criminal Procedure Code, 1973 (2 of 1974), Section 439(2) and 
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act (33 of 
1989), Section 14-A(2) – Cancellation of Bail – Maintainability – Held – Order 
granting bail in an appeal u/S 14-A(2) can be recalled in a fit case – 
Application for cancellation of bail u/S 439(2) CrPC by complainant/ 
aggrieved party is maintainable before the High Court which passed the 
order. [Sunita Gandharva (Smt.) Vs. State of M.P.]	 …2691

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 439¼2½ ,oa vuqlwfpr tkfr vkSj 
vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e ¼1989 dk 33½] /kkjk 14&A¼2½ & 
tekur dk jn~ndj.k & iks"k.kh;rk & vfHkfu/kkZfjr & /kkjk 14-A¼2½ ds varxZr vihy 
esa tekur iznku djus ds vkns'k dks] ,d mfpr izdj.k esa] okil fy;k tk ldrk gS & 
ifjoknh@O;fFkr i{kdkj }kjk /kkjk 439¼2½ na-iz-la- ds varxZr tekur ds jn~ndj.k gsrq 
vkosnu mPp U;k;ky;] ftlus vkns'k ikfjr fd;k Fkk] ds le{k iks"k.kh; gSA ¼lquhrk 
xU/koZ ¼Jherh½ fo- e-iz- jkT;½	 …2691

Criminal Procedure Code, 1973 (2 of 1974), Section 439(2) and 
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act (33 of 
1989), Section 14-A(2) – Principle of Estoppel – Held – Since accused takes 
benefit of bail u/S 439 before Trial Court/Special Court and on its refusal, 
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resort to appeal then after getting bail, he is stopped from submission about 
non-application of Section 439(2) CrPC. [Sunita Gandharva (Smt.) Vs. State 
of M.P.]	  …2691

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 439¼2½ ,oa vuqlwfpr tkfr vkSj 
vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e ¼1989 dk 33½] /kkjk 14&A¼2½ & 
foca/k dk fl)kar & vfHkfu/kkZfjr & pawfd vfHk;qDr us fopkj.k U;k;ky;@fo'ks"k 
U;k;ky; ds le{k /kkjk 439 ds varxZr tekur dk ykHk fy;k gS vkSj mlds badkj ij 
vihy dk lgkjk fy;k] rc tekur feyus ds i'pkr~ mlds /kkjk 439¼2½ na-iz-la- iz;ksT; 
u gksus ds ckjs esa fuosnu djus ij jksd gSA ¼lquhrk xU/koZ ¼Jherh½ fo- e-iz- jkT;½	

…2691

Criminal Procedure Code, 1973 (2 of 1974), Section 482 – See – 
Information Technology Act, 2000, Section 67 & 67-A [Ekta Kapoor Vs. State 
of M.P.]	 	 …2837

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 482 & ns[ksa & lwpuk izkS|ksfxdh 
vf/kfu;e] 2000] /kkjk 67 o 67&A ¼,drk diwj fo- e-iz- jkT;½	 …2837

Criminal Procedure Code, 1973 (2 of 1974), Section 482 – See – Penal 
Code, 1860, Sections 420, 467, 469 & 475 [Imran Meman Vs. State of M.P.]	

…2722

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 482 & ns[ksa & n.M lafgrk] 1860] 
/kkjk,¡ 420] 467] 469 o 475 ¼bejku eseu fo- e-iz- jkT;½	 …2722

Essential Commodities Act (10 of 1955), Section 7(1)(A)(II) & 7(2), 
Seeds Act (54 of 1966), Section 19, Seeds Rules, 1968, Rule 8 and Seeds 
(Control) Order, 1983 – Packaging of Seeds – Held – If person deals in 
business of seeds without license/permit, he would be liable under provisions 
of Act of 1955 and Control Order, 1983 but prosecution failed to show any 
Rules of State government requiring license for labelling and packaging of 
seeds – Applicant already having license to store, sell and export the seeds – 
No allegation that applicant violated the provisions of Seed Rules – Breach of 
provisions of Act of 1955 not attracted. [Imran Meman Vs. State of M.P.]	

…2722

vko';d oLrq vf/kfu;e ¼1955 dk 10½] /kkjk 7¼1½¼A½¼II½ o 7¼2½] cht 
vf/kfu;e ¼1966 dk 54½] /kkjk 19] cht fu;e] 1968] fu;e 8 ,oa cht ¼fu;a=.k½ vkns'k] 
1983 & chtksa dh iSdsftax & vfHkfu/kkZfjr & ;fn dksbZ O;fDr fcuk vuqKfIr@vuqKk ds 
chtksa dk O;kikj djrk gS] og 1955 ds vf/kfu;e rFkk fu;a=.k vkns'k] 1983 ds mica/kksa 
ds varxZr nk;h gksxk ysfdu vfHk;kstu] chtksa dh yscfyax vkSj iSdsftax ds fy, 
vuqKfIr dh vko';drk okys jkT; ljdkj ds ,sls fdlh Hkh fu;e dks n'kkZus esa foQy 
jgk & vkosnd ds ikl igys ls gh chtksa ds HkaMkj.k] foØ; rFkk fu;kZr djus dh 
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vuqKfIr gS & 1955 ds vf/kfu;e ds mica/kksa dk Hkax vkdf"kZr ugha gksrkA ¼bejku eseu 
fo- e-iz- jkT;½	 	 …2722

Food Safety and Standard Act (34 of 2006), Section 3(1)(zx), 3(1)(i) & 
97 – See – Prevention of Food Adulteration Act, 1954, Section 2(ia)(m) r/w 7(i) 
& 16(1)(a)(i) [Hindustan Unilever Ltd. Vs. State of M.P.]	 (SC)…2744

[kk| lqj{kk vkSj ekud vf/kfu;e ¼2006 dk 34½] /kkjk 3¼1½¼zx½] 3¼1½¼i½ o 97 & 
ns[ksa & [kk| vifeJ.k fuokj.k vf/kfu;e] 1954] /kkjk 2 ¼ia½¼m½ lgifBr 7¼i½ o 16 
¼1½¼a½¼i½ ¼fgUnqLrku ;wfuyhoj fy- fo- e-iz- jkT;½	 (SC)…2744

Food Safety and Standard Act (34 of 2006), Section 97(1)(iii) & 
97(1)(iv) – Repeal & Saving Clause – Held – Section 97(1)(iii) & (iv) provides 
that repeal of Act shall not affect any investigation or remedy in respect of 
any penalty, forfeiture or punishment under the repealing Act – Punishment 
may be imposed as if Act of 2006 had not been passed. [Hindustan Unilever 
Ltd. Vs. State of M.P.]	 (SC)…2744

[kk| lqj{kk vkSj ekud vf/kfu;e ¼2006 dk 34½] /kkjk 97¼1½¼iii½ o 97¼1½¼iv½ & 
fujlu vkSj O;ko`fRr [kaM & vfHkfu/kkZfjr & /kkjk 97 ¼1½ ¼iii½ o ¼iv½ micaf/kr djrh gSa 
fd vf/kfu;e ds fujlu dk izHkko] fujflr vf/kfu;e ds varxZr fdlh 'kkfLr] 
leigj.k ;k n.M ds laca/k esa fdlh vUos"k.k vFkok mipkj dks izHkkfor ugha djsxk & 
n.M vf/kjksfir fd;k tk ldrk gS ekuks 2006 dk vf/kfu;e ikfjr gh ugha fd;k x;k 
FkkA ¼fgUnqLrku ;wfuyhoj fy- fo- e-iz- jkT;½	 (SC)…2744

Foreign Trade (Development & Regulation) Act, (22 of 1992), Section 3 
and Constitution – Article 19(1)(g), 19(6) & 21 – Merchanting Trade 
Transactions (MTT) – Prohibition of Supply of KN 95 Mask – Held – Even 
though goods are not coming to India at any point of time under MTT, only 
those goods which are permitted for export or for import are eligible for 
MTT – It is a policy decision taken by Government of India – Statutory 
provisions, rules, circulars and notifications are issued from time to time for 
MTT under the prevailing Foreign Trade Policy – Circular of RBI not 
violating rights of petitioner – Fundamental rights of freedom of trade & 
Commerce can be subject to reasonable restrictions – No absolute ban on 
MTT – Circular not ultra vires and not violating freedom of trade and 
commerce of petitioner – Petition dismissed. [Akshay N. Patel (Mr.) Vs. 
Reserve Bank of India]	 (DB)…2768

fons'kh O;kikj ¼fodkl vkSj fofu;eu½ vf/kfu;e ¼1992 dk 22½] /kkjk 3 ,oa 
lafo/kku & vuqPNsn 19¼1½¼g½] 19¼6½ o 21 & okf.kfT;d O;kikj laO;ogkj ¼epsZfUVax 
VªsM VªkUtsD'ku½ ¼MTT½ & KN95 ekLd ds iznk; ij izfr"ks/k & vfHkfu/kkZfjr & pwafd 
okf.kfT;d O;kikj laO;ogkj ds varxZr fdlh Hkh le; Hkkjr esa eky ugha vk jgk gS] 
dsoy og eky] tks fu;kZr vFkok vk;kr gsrq vuqefr izkIr gS] okf.kfT;d O;kikj 
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laO;ogkj gsrq ik= gS & ;g Hkkjr ljdkj }kjk fy;k x;k ,d uhfr fu.kZ; gS & 
okf.kfT;d O;kikj laO;ogkj gsrq le; le; ij] fo|eku fons'k O;kikj uhfr ds varxZr] 
dkuwuh mica/kksa] fu;eksa] ifji=ksa ,oa vf/klwpukvksa dks tkjh fd;k x;k gS & vkj-ch-vkbZ- 
dk ifji=] ;kph ds vf/kdkjksa ds mYya?ku esa ugha & O;kikj o okf.kT; dh Lora=rk ds 
ewyHkwr vf/kdkj] ;qfDr;qDr fucZa/kuksa ds v/khu gks ldrs gSa & okf.kfT;d O;kikj 
laO;ogkj ij vkR;afrd ikcanh ugha & ifji= vf/kdkjkrhr ugha ,oa ;kph ds O;kikj ,oa 
okf.kT; dh Lora=rk dk mYya?ku ugha djrk & ;kfpdk [kkfjtA ¼v{k; ,u- iVsy ¼fe-½ 
fo- fjज़oZ cSad vkWQ bafM;k½	 (DB)…2768

General Clauses Act (10 of 1897), Section 6 – See – Prevention of Food 
Adulteration Act, 1954, Section 2(ia)(m) r/w 7(i) & 16(1)(a)(i) [Hindustan 
Unilever Ltd. Vs. State of M.P.]	 (SC)…2744

lk/kkj.k [k.M vf/kfu;e ¼1897 dk 10½] /kkjk 6 & ns[ksa & [kk| vifeJ.k 
fuokj.k vf/kfu;e] 1954] /kkjk 2 ¼ia½¼m½ lgifBr 7¼i½ o 16 ¼1½¼a½¼i½ ¼fgUnqLrku 
;wfuyhoj fy- fo- e-iz- jkT;½	 (SC)…2744

General Clauses Act (10 of 1897), Section 21 – Modification of Order – 
Held – An authority who has a power to issue an order has an inbuilt power to 
rescind, modify and alter its own order. [Fishermen Sahakari Sangh 
Matsodyog Sahakari Sanstha Maryadit, Gwalior Vs. State of M.P.]	 …2432

lk/kkj.k [k.M vf/kfu;e ¼1897 dk 10½] /kkjk 21 & vkns'k dk mikarj.k & 
vfHkfu/kkZfjr & ,d izkf/kdkjh ftlds ikl ,d vkns'k tkjh djus dh 'kfDr gS mls 
mlds Lo;a ds vkns'k dks fo[kafMr] mikarfjr ,oa ifjofrZr djus dh lfUufgr 'kfDr gSA 
¼fQ'kjeSu lgdkjh la?k eRL;m|ksx lgdkjh laLFkk e;kZfnr] Xokfy;j fo- e-iz- jkT;½	

…2432

General Clauses Act (10 of 1897), Section 21 – See – Constitution – 
Article 226 [Fishermen Sahakari Sangh Matsodyog Sahakari Sanstha 
Maryadit, Gwalior Vs. State of M.P.]	 …2432

lk/kkj.k [k.M vf/kfu;e ¼1897 dk 10½] /kkjk 21 & ns[ksa & lafo/kku & vuqPNsn 
226 ¼fQ'kjeSu lgdkjh la?k eRL;m|ksx lgdkjh laLFkk e;kZfnr] Xokfy;j fo- e-iz- 
jkT;½	 	 …2432

High Court Judges (Salaries and Conditions of Service) Act, (28 of 
1954), Section 17B – See – Supreme Court Judges (Salary and Conditions of 
Service) Act, 1958, Section 16B [Justice Shambhu Singh (Rtd.) Vs. Union of 
India]	 	 (DB)…2804

mPp U;k;ky; U;k;k/kh'k ¼osru vkSj lsok 'krsZa½ vf/kfu;e ¼1954 dk 28½] /kkjk 
17B & ns[ksa & mPpre U;k;ky; U;k;k/kh'k ¼osru vkSj lsok 'krsZa½ vf/kfu;e] 1958] 
/kkjk 16B ¼tfLVl 'kEHkw flag ¼lsokfuo`Ùk½ fo- ;wfu;u vkWQ bafM;k½	 (DB)…2804
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Hindu Minority and Guardianship Act (32 of 1956) – Section 6 – See – 
Constitution – Article 226 [Madhavi Rathore (Smt.) Vs. State of M.P.]	…2453

fgUnw vÁkIro;rk vkSj laj{kdrk vf/kfu;e ¼1956 dk 32½ & /kkjk 6 & ns[ksa & 
lafo/kku & vuqPNsn 226 ¼ek/koh jkBkSj ¼Jherh½ fo- e-iz- jkT;½	 …2453

Industrial Disputes Act (14 of 1947), Schedule 5, Clause V – Unfair 
Labour Practice – Dismissal – Held – Punishment imposed was discriminatory, 
arbitrary and amounts to victimization of class IV employee without there 
being any justification – Clause (a), (b), (d) & (g) of Clause V “unfair labour 
practice” clearly attracted. [Union Bank of India Vs. Vinod Kumar Dwivedi]	

…2656

vkS|ksfxd fookn vf/kfu;e ¼1947 dk 14½] vuqlwph 5] [k.M V & vuqfpr Je 
i)fr & inP;qfr & vfHkfu/kkZfjr & vf/kjksfir n.M] foHksndkjh] euekuk gS vkSj Js.kh 
IV ds deZpkjh dks fcuk fdlh U;k;ksfpR; ds ihfM+r djus dh dksfV esa vkrk gS & 
**vuqfpr Je i)fr** ds [kaM V ds [kaM ¼a½] ¼b½] ¼d½ o ¼g½ Li"V :i ls vkdf"kZr gksrs 
gSaA ¼;wfu;u cSad vkWQ bafM;k fo- fouksn dqekj f}osnh½	 …2656

Information Technology Act (21 of 2000), Section 67 – Presumption – 
Held – Even if content is not known and a person publishes or transmits or 
caused to do so even without knowledge, provisions of Section 67 would be 
attracted – Presumption of knowledge to petitioner shall have to be assumed 
and onus will be upon him to rebut it by leading evidence. [Ekta Kapoor Vs. 
State of M.P.]		 …2837

lwpuk izkS|ksfxdh vf/kfu;e ¼2000 dk 21½] /kkjk 67 & mi/kkj.kk & 
vfHkfu/kkZfjr & ;fn varoZLrq Kkr ugha gS ,oa ,d O;fDr fcuk Kku ds Hkh izdkf'kr ;k 
ikjsf"kr djrk gS ;k ,slk djokrk gS rc Hkh] /kkjk 67 ds mica/k vkdf"kZr gksaxs & ;kph 
dks Kku gksus dh mi/kkj.kk dh /kkj.kk dh tk,xh vkSj lk{; is'k dj mls [kafMr djus 
dk Hkkj ml ij gksxkA ¼,drk diwj fo- e-iz- jkT;½	 …2837

Information Technology Act (21 of 2000), Section 67 & 67-A 
–Disclaimer – Effect – Right to Complaint – Held – Disclaimer only warned 
against scenes of intimacy in the episode but if depicted scenes transcend into 
gross display of lust, it enters into realm of obscenity and a subscriber would 
be well within his right to complain – Disclaimer cannot prevent a person 
from lodging FIR in respect of such offence. [Ekta Kapoor Vs. State of M.P.]	

…2837

lwpuk izkS|ksfxdh vf/kfu;e ¼2000 dk 21½] /kkjk 67 o 67&A & vLohdj.k & 
izHkko & ifjokn dk vf/kdkj & vfHkfu/kkZfjr & vLohdj.k dsoy dM+h esa varjax n`';ksa 
ds fo:) psrkouh nsrk gS fdarq ;fn fpf=r fd;s x;s n`';] lhek ikj dj dke okluk dk 
?kksj laizn'kZu djrs gSa] os v'yhyrk ds {ks= esa izos'k djrs gS vkSj mi;ksxdrkZ dk 
ifjokn djuk] Hkyh&Hkkafr mlds vf/kdkj ds Hkhrj gS & vLohdj.k] mDr vijk/k ds 
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laca/k esa izFke lwpuk izfrosnu ntZ djus ls fdlh O;fDr dks fuokfjr ugha dj ldrkA 
¼,drk diwj fo- e-iz- jkT;½	 …2837

Information Technology Act (21 of 2000), Section 67 & 67-A and 
Criminal Procedure Code, 1973 (2 of 1974), Section 482 – Applicability – Web 
Series – “Sexually Explicit Acts” – Held – Once it is determined that material 
is obscene, person liable for depicting such material or causing to depict such 
material cannot escape his liability on ground that subscriber having opted 
to watch it cannot make a complaint thereafter – Investigation is still in 
progress, it cannot be stated at this stage that offence u/S 67 & 67-A is not 
attracted – FIR cannot be quashed at this stage u/S 482 Cr.P.C. – Application 
dismissed. [Ekta Kapoor Vs. State of M.P.]	 …2837

lwpuk izkS|ksfxdh vf/kfu;e ¼2000 dk 21½] /kkjk 67 o 67&A ,oa n.M çfØ;k 
lafgrk] 1973 ¼1974 dk 2½] /kkjk 482 & iz;ksT;rk & osc lhjht & **dkeqdrk O;Dr 
djus okys d`R;** & vfHkfu/kkZfjr & ,d ckj tc ;g vo/kkfjr fd;k tkrk gS fd lkexzh 
v'yhy gS] mDr lkexzh fpf=r djus vFkok mDr lkexzh dks fpf=r fd;k tkuk dkfjr 
djus gsrq nk;h O;fDr] bl vk/kkj ij mlds nkf;Ro ls cp ugha ldrk fd mi;ksxdrkZ 
us mls ns[kus dk fodYi pquk] mlds i'pkr~ og ifjokn ugha dj ldrk & vUos"k.k vHkh 
py jgk gS] bl izØe ij ;g dFku ugha fd;k tk ldrk gS fd /kkjk 67 o 67&A ds 
varxZr vijk/k vkdf"kZr ugha gksrk & bl izØe ij izFke lwpuk izfrosnu dks /kkjk 482 
na-iz-la- ds varxZr vfHk[kafMr ugha fd;k tk ldrk & vkosnu [kkfjtA ¼,drk diwj fo- 
e-iz- jkT;½	 	 …2837

Information Technology Act (21 of 2000), Section 80(1) – See – 
Penal Code, 1860, Section 294 [Ekta Kapoor Vs. State of M.P.]	 …2837

lwpuk izkS|ksfxdh vf/kfu;e ¼2000 dk 21½] /kkjk 80¼1½ & ns[ksa & n.M lafgrk] 
1860] /kkjk 294 ¼,drk diwj fo- e-iz- jkT;½	 …2837

Information Technology Act (21 of 2000), Section 85 – Offence by 
Company – Held – Apex Court concluded that the word “as well as the 
company” itself shows that neither the Director nor the Company can be 
prosecuted in isolation – In instant case, FIR reveals that complainant has 
prayed for appropriate action not only against petitioner but also against the 
company – No breach of Section 85. [Ekta Kapoor Vs. State of M.P.]	 …2837

lwpuk izkS|ksfxdh vf/kfu;e ¼2000 dk 21½] /kkjk 85 & daiuh }kjk vijk/k & 
vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k fd 'kCn **ds lkFk&lkFk daiuh** 
vius vki esa n'kkZrk gS fd u rks funs'kd dks vkSj u gh daiuh dks vdsys vfHk;ksftr 
fd;k tk ldrk gS & orZeku izdj.k esa] izFke lwpuk izfrosnu izdV djrk gS fd 
ifjoknh us u dsoy ;kph ds fo:) cfYd daiuh ds fo:) Hkh leqfpr dkjZokbZ gsrq 
izkFkZuk dh gS & /kkjk 85 dk dksbZ Hkax ughaA ¼,drk diwj fo- e-iz- jkT;½	 …2837
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Interpretation – “Executive Instructions” – Held – Although executive 
instructions issued from time to time, looking to changing scenario of society, 
can be taken into consideration by authorities but alongwith statutory 
provisions provided under the Act and Rules. [Sunil Kumar Jeevtani Vs. 
State of M.P.]	 (DB)…2757

fuoZpu & **dk;Zikfyd vuqns'k** & vfHkfu/kkZfjr & ;|fi] cnyrs lkekftd 
ifjn`'; dks ns[krs gq, le;&le; ij tkjh fd;s x;s dk;Zikfyd vuqns'kksa dks 
izkf/kdkjhx.k }kjk fopkj esa fy;k tk ldrk gS fdUrq vf/kfu;eksa ,oa fu;eksa esa fn;s x;s 
dkuwuh mica/kksa ds lkFkA ¼lquhy dqekj thorkuh fo- e-iz- jkT;½	 (DB)…2757

Khasra Entries – Held – On strength of Khasra entries of certain 
years, State cannot claim title over disputed land – Entry in revenue records 
is not a document of title – Revenue Authorities cannot decide a question of 
title. [State of M.P. Vs. Smt. Betibai (Dead) Through Her LRs.]	 …2826

[kljk izfof"V;ka & vfHkfu/kkZfjr & dfri; o"kksZa dh [kljk izfof"V;ksa ds cy ij 
jkT;] fookfnr Hkwfe ij gd dk nkok ugha dj ldrk & jktLo vfHkys[kksa esa izfof"V] gd 
dk nLrkost ugha gS & jktLo izkf/kdkjhx.k gd ds iz'u dk fofu'p; ugha dj ldrsA 
¼e-iz- jkT; fo- Jherh csVhckbZ ¼e`rd½ }kjk fof/kd izfrfuf/k½	 …2826

Land Acquisition Act (1 of 1894), Sections 4, 31 & 34 – See – Right to 
Fair Compensation and Transparency in Land Acquisition, Rehabilitation and 
Resettlement Act, 2013, Section 24(2), proviso [Indore Development Authority 
Vs. Manoharlal]	 (SC)…2179

Hkwfe vtZu vf/kfu;e ¼1894 dk 1½] /kkjk,¡ 4] 31 o 34 & ns[ksa & Hkwfe vtZu] 
iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk vf/kdkj vf/kfu;e] 
2013] /kkjk 24¼2½] ijarqd ¼bankSj MOgsyiesUV vFkkWfjVh fo- euksgjyky½	 (SC)…2179

Land Acquisition Act (1 of 1894), Section 16 – See – Right to Fair 
Compensation and Transparency in Land Acquisition, Rehabilitation and 
Resettlement Act, 2013, Section 24(2) [Indore Development Authority Vs. 
Manoharlal]		 (SC)…2179

Hkwfe vtZu vf/kfu;e ¼1894 dk 1½] /kkjk 16 & ns[ksa & Hkwfe vtZu] iquokZlu 
vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk vf/kdkj vf/kfu;e] 2013] /kkjk 
24¼2½ ¼bankSj MOgsyiesUV vFkkWfjVh fo- euksgjyky½	 (SC)…2179

Land Acquisition Act (1 of 1894), Section 17(1) – See – Right to Fair 
Compensation and Transparency in Land Acquisition, Rehabilitation and 
Resettlement Act, 2013, Section 24(2) [Indore Development Authority Vs. 
Manoharlal]	  (SC)…2179
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Hkwfe vtZu vf/kfu;e ¼1894 dk 1½] /kkjk 17¼1½ & ns[ksa & Hkwfe vtZu] iquokZlu 
vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk vf/kdkj vf/kfu;e] 2013] /kkjk 
24¼2½ ¼bankSj MOgsyiesUV vFkkWfjVh fo- euksgjyky½	 (SC)…2179

Land Revenue Code, M.P. (20 of 1959), Section 43 and Civil Procedure 
Code (5 of 1908), Section 107 – Powers of Appellate Court – Held – In absence 
of any other express provision in Code of 1959 which limits the jurisdiction of 
Appellate Authority, the Appellate Authority under Code of 1959 is also 
conferred with same powers as are conferred on the original Court. [Prakash 
Pathya Vs. Bati Bai]	 …2818

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 43 ,oa flfoy ÁfØ;k lafgrk ¼1908 
dk 5½] /kkjk 107 & vihyh U;k;ky; dh 'kfDr;k¡ & vfHkfu/kkZfjr & 1959 dh lafgrk esa 
,sls fdlh vU; vfHkO;Dr mica/k tks fd vihyh izkf/kdkjh dh vf/kdkfjrk dks lhfer 
djrk gS dh vuqifLFkfr esa] 1959 dh lafgrk ds varxZr vihyh izkf/kdkjh dks Hkh ewy 
U;k;ky; dks iznRr 'kfDr;ksa ds leku 'kfDr;ka iznRr gSaA ¼izdk'k iB~;k fo- ckrh ckbZ½	

…2818

Land Revenue Code, M.P. (20 of 1959), Section 49(3) – Power of 
Appellate Authority – Remand of Case – Held – Appellate authority shall not 
“ordinarily” remand the case for disposal to any Revenue Officer 
subordinate to it – Use of word “ordinarily” lays down that unless and until 
there are exceptional circumstances, appellate authority shall not remand 
the case. [Chandra Shekhar Dubey Vs. Narendra]	 …2813

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 49¼3½ & vihyh izkf/kdkjh dh 'kfDr 
& izdj.k dk izfrisz"k.k & vfHkfu/kkZfjr & vihyh izkf/kdkjh **lkekU;r%** izdj.k dks 
mlds v/khuLFk fdlh jktLo vf/kdkjh dks fuiVku gsrq izfrizsf"kr ugha djsxk & 'kCn 
**lkekU;r%** dk mi;ksx vf/kdfFkr djrk gS fd tc rd fd vlk/kkj.k ifjfLFkfr;ka u 
gksa] vihyh izkf/kdkjh izdj.k izfrizsf"kr ugha djsxkA ¼pUnz 'ks[kj nqcs fo- ujsUnz½	…2813

Land Revenue Code, M.P. (20 of 1959), Section 52(2) – Execution of 
Order – Period of Stay – Held – Upper Collector has held that execution of 
order shall not be stayed for more than three months at a time or until the 
date of next hearing whichever is earlier – Proviso to Section 52(2) rightly 
interpreted – Further, opportunity of hearing given to petitioner, thus no 
violation of rights – Interference declined – Petition dismissed. [R.D. Singh 
Vs. Smt. Sheela Verma]	 …2646

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 52 ¼2½ & vkns'k dk fu"iknu & 
jksd dh vof/k & vfHkfu/kkZfjr & vij dysDVj us vfHkfu/kkZfjr fd;k gS fd vkns'k ds 
fu"iknu dks] ,d le; ij rhu ekg ls vf/kd ds fy, vFkok lquokbZ dh vxyh frfFk 
rd] tks Hkh igys gks] jksdk ugha tk,xk & /kkjk 52 ¼2½ ds ijarqd dk mfpr :i ls 
fuoZpu fd;k x;k & blds vfrfjDr] ;kph dks lquokbZ dk volj fn;k x;k vr%] 
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vf/kdkjksa dk dksbZ mYya?ku ugha & gLr{ksi ls bUdkj fd;k x;k & ;kfpdk [kkfjtA 
¼vkj-Mh- flag fo- Jherh 'khyk oekZ½	 …2646

Land Revenue Code, M.P. (20 of 1959), Section 131 – Easementary 
Rights – Adjudication – Competent Authority – Held – Apex Court concluded 
that Tehsildar, after local enquiry may decide such disputes with reference to 
previous customs and with due record to the convenience of all parties 
concerned. [Prakash Pathya Vs. Bati Bai]	 …2818

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 131 & lq[kkpkj vf/kdkj & 
U;k;fu.kZ;u & l{ke izkf/kdkjh & vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k 
gS fd rglhynkj] LFkkuh; tkap ds i'pkr~ iwoZ :f<+ ds lanHkZ esa rFkk lHkh lacaf/kr 
i{kdkjksa dh lqfo/kk ds fy, lE;d~ vfHkys[k ds lkFk ,sls fooknksa dk fofu'p; dj 
ldrk gSA ¼izdk'k iB~;k fo- ckrh ckbZ½	 …2818

Land Revenue Code, M.P. (20 of 1959), Section 131 – Easementary 
Rights – Adjudication – Held – Although order of Tehsildar contained 
infirmities, learned SDO cured the same by directing Tehsildar for local 
enquiry – Findings of SDO based on finding/report given by Tehsildar, 
equally based on statement of witnesses who deposed regarding customary 
right of respondent regarding use of way – SDO also considered previous 
customs and convenience of parties – No reason to disturb [Prakash Pathya 
Vs. Bati Bai]	  …2818

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 131 & lq[kkpkj vf/kdkj & 
U;k;fu.kZ;u & vfHkfu/kkZfjr & ;|fi rglhynkj ds vkns'k esa dfe;ka gSa] fo}ku 
mi[kaM vf/kdkjh us rglhynkj dks LFkkuh; tkap gsrq funsf'kr dj mDr dks Bhd dj 
fn;k & mi[kaM vf/kdkjh ds fu"d"kZ rglhynkj }kjk fn;s x;s fu"d"kZ@izfrosnu ij 
vk/kkfjr gSa] tks fd leku :i ls lk{khx.k ds dFku ij vk/kkfjr gSa ftUgksus ekxZ ds 
mi;ksx ds laca/k esa izR;FkhZ ds :f<+d vf/kdkj ls lacaf/kr vfHklk{; fn;k & mi[kaM 
vf/kdkjh us Hkh iqjkuh :f<+ ,oa i{kdkjksa dh lgwfy;r dks fopkj esa fy;k & fjV 
vf/kdkfjrk dk iz;ksx dj rF; ds fu"d"kksZa dks NsM+us dk dksbZ dkj.k ugha & ;kfpdk 
[kkfjtA ¼izdk'k iB~;k fo- ckrh ckbZ½	 …2818

Land Revenue Code, M.P. (20 of 1959), Section 131 – Easementary 
Rights – Adjudication – Ingredients – Held – After satisfying necessary 
ingredients of Section 131 namely (i) local enquiry, (ii) decision with 
reference to previous custom and (iii) convenience of parties, SDO decided 
that respondent is entitled to get right of way. [Prakash Pathya Vs. Bati Bai]	

…2818

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 131 & lq[kkpkj vf/kdkj & 
U;k;fu.kZ;u & ?kVd & vfHkfu/kkZfjr & /kkjk 131 ds vko';d ?kVd tSls fd ¼i½ 
LFkkuh; tkap] ¼ii½ iwoZorhZ :f<+ ds lanHkZ esa fofu'p; rFkk] ¼iii½ i{kdkjksa dh lgwfy;r 
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dks larq"V djus ds i'pkr~ mi[kaM vf/kdkjh us ;g fofuf'pr fd;k fd izR;FkhZ ekxZ dk 
vf/kdkj ikus dk gdnkj gSA ¼izdk'k iB~;k fo- ckrh ckbZ½	 …2818

Land Revenue Code, M.P. (20 of 1959), Section 178 – Partition 
Proceedings – Fard Batwara – Held – Fard Batwara was neither published 
nor it contains the signatures of respondents, thus order of partition was 
defective and illegally passed by Tehsildar – Case rightly remanded to 
revenue authorities – Petition dismissed. [Chandra Shekhar Dubey Vs. 
Narendra]	 	 …2813

+Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 178 & foHkktu dk;Zokfg;ka & QnZ 
+c¡Vokjk & vfHkfu/kkZfjr & QnZ c¡Vokjk u rks izdkf'kr fd;k x;k Fkk u gh mlesa 

izR;FkhZx.k ds gLrk{kj ekStwn gSa] vr% foHkktu dk vkns'k] =qfViw.kZ Fkk ,oa rglhynkj 
}kjk voS/k :i ls ikfjr fd;k x;k & izdj.k dks mfpr :i ls jktLo izkf/kdkfj;ksa dks 
izfriszf"kr fd;k x;k & ;kfpdk [kkfjtA ¼pUnz 'ks[kj nqcs fo- ujsUnz½	 …2813

Land Revenue Code, M.P. (20 of 1959), Section 178(1) & 178(2) – 
Partition Proceedings – Question of Title – Held – As per Section 178(1), if any 
question of title is raised, Tehsildar shall stay the proceeding before him for 
three months to facilitate institution of civil suit for determination of title – If 
Tehsildar fails to stay proceedings, it would be a violation of mandatory 
provision of proviso to Section 178(2) of the Code. [Chandra Shekhar Dubey 
Vs. Narendra]	 …2813

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 178¼1½ o 178¼2½ & foHkktu 
dk;Zokfg;ka & gd dk iz'u & vfHkfu/kkZfjr & /kkjk 178¼1½ ds vuqlkj ;fn gd dk iz'u 
mRiUu fd;k tkrk gS] rglhynkj mlds le{k dh dk;Zokfg;ksa dks] gd ds vo/kkj.k gsrq 
flfoy okn lafLFkr djuk lqxe cukus ds fy,] rhu ekg rd jksdsxk & ;fn rglhynkj 
dk;Zokfg;ka jksdus esa foQy gksrk gS] ;g lafgrk dh /kkjk 178¼2½ ds ijarqd ds vkKkid 
mica/k dk mYya?ku gksxkA ¼pUnz 'ks[kj nqcs fo- ujsUnz½ 	 …2813

Law of Interpretation – Precedent – Held – Judgment of Supreme 
Court cannot be read as Euclid's Theorem – Blind reliance on a judgment 
without considering the fact situation is bad in law – A single different fact 
may change precedential value of judgment. [Union Bank of India Vs. Vinod 
Kumar Dwivedi]	 …2656

fuoZpu dh fof/k & iwoZ fu.kZ; & vfHkfu/kkZfjr & mPpre U;k;ky; ds fu.kZ; 
dks ;wfDyM izes; ds :i esa ugha i<+k tk ldrk & rF;kRed ifjfLFkfr dks fopkj esa fy, 
fcuk fu.kZ; ij va/kk fo'okl] fof/k esa vuqfpr gS & ,d fHkUu rF;] fu.kZ; ds iwoZ fu.kZ; 
ewY; dks cny ldrk gSA ¼;wfu;u cSad vkWQ bafM;k fo- fouksn dqekj f}osnh½	 …2656

Lease Deed – Accrual of Vested Right – Held – A vested right would 
accrue only when the contract is concluded – Unless and until the lease deed 
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is registered, no vested right accrued in favour of petitioner. [Fishermen 
Sahakari Sangh Matsodyog Sahakari Sanstha Maryadit, Gwalior Vs. State 
of M.P.]	 	 …2432

iV~Vk foys[k & fufgr vf/kdkj dk izksn~Hkou & vfHkfu/kkZfjr & ,d fufgr 
vf/kdkj dsoy rc izksn~Hkwr gksxk tc lafonk dh lekfIr gksrh gS & tc rd fd iV~Vk 
foys[k iathc) ugha gS] ;kph ds i{k esa dksbZ fufgr vf/kdkj izksn~Hkwr ugha gksrkA 
¼fQ'kjeSu lgdkjh la?k eRL;m|ksx lgdkjh laLFkk e;kZfnr] Xokfy;j fo- e-iz- jkT;½	

…2432

Limitation – Held – Full Bench concluded that a period of 180 days 
from date of detection of illegality, impropriety and/or irregularity of order/ 
proceedings committed by Revenue Authority subordinate to Revisional 
Authority would be a reasonable period for exercise of Suo Motu powers 
despite involvement of government land or public interest in cases involving 
irreparable loss – NOC issued to plaintiff by Nazul Department in 1992 
which would be deemed to have been issued after verification and after a 
lapse of 4 years notice was issued to plaintiff – Notice is certainly beyond 
limitation. [State of M.P. Vs. Smt. Betibai (Dead) Through Her LRs.]	…2826

ifjlhek & vfHkfu/kkZfjr & iw.kZ U;k;ihB us fu"df"kZr fd;k fd iqujh{k.k 
izkf/kdkjh ds v/khuLFk jktLo izkf/kdkjh }kjk dkfjr voS/krk] vukSfpR; ,oa@vFkok 
vkns'k@dk;Zokfg;ksa dh vfu;ferrk ds irk yxus dh frfFk ls 180 fnuksa dh vof/k] ,sls 
izdj.kksa esa ftlesa viwj.kh; gkfu varxZzLr gS] ljdkjh Hkwfe ;k yksdfgr varxZzLr gksus ds 
ckotwn Loizsj.kk ls 'kfDr;ksa dk iz;ksx djus gsrq ,d ;qfDr;qDr vof/k gksxh & utwy 
foHkkx }kjk 1992 esa oknh dks vukifRr izek.ki= tkjh fd;k x;k Fkk ftls lR;kiu 
i'pkr~ tkjh fd;k tkuk le>k tk,xk rFkk 4 o"kZ O;ixr gks tkus ds i'pkr~ ;kph dks 
uksfVl tkjh fd;k x;k Fkk & uksfVl fuf'pr :i ls ifjlhek ls ijs gSA ¼e-iz- jkT; fo- 
Jherh csVhckbZ ¼e`rd½ }kjk fof/kd izfrfuf/k½	 …2826

Maxim “Volenti non-fit injuria” – Applicability – Held – This principle 
applies in a matter involving tortuous liability and not criminal liability. 
[Ekta Kapoor Vs. State of M.P.]	 …2837

lw= LosPNk ls mBkbZ xbZ {kfr] {kfr dh Js.kh esa ugha vkrh ¼**oksysaVh ukWu&fQV 
bUtwfj;k**½ & iz;ksT;rk & vfHkfu/kkZfjr & ;g fl)kar ml ekeys eas ykxw gksrk gS 
ftlesa vid`R; nkf;Ro varxZzLr gS vkSj u fd nkf.Md nkf;RoA ¼,drk diwj fo- e-iz- 
jkT;½  …2837

Motor Vehicles Act (59 of 1988), Section 166 – Appreciation of Evidence 
– Credibility of Witness – Held – As per FIR lodged by eye witness, accident 
occurred by unknown four wheeler but according to other eye witness (PW-
3), accident caused by the alleged truck – No evidence to show, how police 
knew that PW-3 witnessed the accident and chased the offending truck – 

35INDEX



PW-3 is planted witness and his conduct of not informing police about 
accident while he passed by the police station, makes him unreliable – 
Claimants failed to prove that deceased died in a accident with truck in 
question – Appeal allowed. [HDFC Agro General Insurance Co. Ltd. Vs. 
Smt. Anita Bhadoria] …*24

eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 166 & lk{; dk ewY;kadu & lk{kh dh 
fo'oluh;rk & vfHkfu/kkZfjr & p{kqn'khZ lk{kh }kjk ntZ djk;s x;s izFke lwpuk 
izfrosnu ds vuqlkj] ,d vKkr pkSifg;k okgu }kjk nq?kZVuk ?kfVr gqbZ ijarq vU; 
p{kqn'khZ lk{kh ¼v-lk-&3½ ds vuqlkj] vfHkdfFkr Vªd }kjk nq?kZVuk dkfjr gqbZ & ;g 
n'kkZus gsrq dksbZ lk{; ugha gS] fd iqfyl dks ;g dSls Kkr Fkk fd v-lk-&3 us nq?kZVuk 
gksrs ns[kh Fkh rFkk mlus vk{ksfir Vªd dk ihNk fd;k Fkk & v-lk-&3 ,d cukoVh lk{kh 
gS rFkk iqfyl Fkkus ls xqtjrs le; iqfyl dks nq?kZVuk ds ckjs esa lwfpr u djus dk 
mldk vkpj.k] mls vfo'oluh; cukrk gS & nkosnkj ;g lkfcr djus esa foQy jgs fd 
e`rd dh iz'uxr Vªd }kjk ,d nq?kZVuk esa e`R;q gqbZ & vihy eatwjA ¼,pMh,Qlh ,xzks 
tujy ba';ksjsal da- fy- fo- Jherh vuhrk HknkSfj;k½	 …*24

Motor Vehicles Act (59 of 1988), Section 166 – Evidence of Criminal 
Case – Held – Documents of criminal case are not decisive factors for 
deciding claim petition – It has to be decided on basis of evidence led in claim 
petition. [HDFC Agro General Insurance Co. Ltd. Vs. Smt. Anita Bhadoria]	

…*24

eksVj ;ku vf/kfu;e ¼1988 dk 59½] /kkjk 166 & vkijkf/kd izdj.k dk lk{; & 
vfHkfu/kkZfjr & vkijkf/kd izdj.k ds nLrkost nkok ;kfpdk dks fofuf'pr djus gsrq 
fofu'p; dkjd ugha gSa & nkok ;kfpdk esa izLrqr fd;s x;s lk{; ds vk/kkj ij bldk 
fofu'p; fd;k tkuk pkfg,A ¼,pMh,Qlh ,xzks tujy ba';ksjsal da- fy- fo- Jherh 
vuhrk HknkSfj;k½	 …*24

M.P. Government Business (Allocation) Rules – See – Constitution – 
Article 166(i), 166(2), 166(3) & 226 [State of M.P. Vs. Khasgi (Devi Ahilya Bai 
Holkar Charities) Trust, Indore]	 (DB)…2538

e-iz- 'kklu dk;Z ¼vkoaVu½ fu;e & ns[ksa & lafo/kku & vuqPNsn 166¼i½] 166¼2½] 
166¼3½ o 226 ¼e-iz- jkT; fo- [kklxh ¼nsoh vfgY;k ckbZ gksYdj pSfjVht½ VªLV] bankSj½	

(DB)…2538

Municipal Corporation Act, M.P. (23 of 1956), Section 401 & Civil 
Procedure Code (5 of 1908), Section 80 – Notice – Held – Objection as to non-
issuance of notice u/S 401 of Act of 1956 lost significance as Corporation was 
issued notice u/S 80 CPC, moreso when defendant/State chose to remain 
reticent not only at the initial stage but even after framing of issues – Purpose 
of notice to bring the dispute before parties has been done. [State of M.P. Vs. 
Smt. Betibai (Dead) Through Her LRs.]	 …2826
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uxjikfyd fuxe vf/kfu;e] e-Á- ¼1956 dk 23½] /kkjk 401 ,oa flfoy ÁfØ;k 
lafgrk ¼1908 dk 5½] /kkjk 80 & uksfVl & vfHkfu/kkZfjr & 1956 ds vf/kfu;e dh /kkjk 
401 ds varxZr uksfVl tkjh u fd;s tkus ds ckjs esa vk{ksi dk egRo [kks tkrk gS D;ksafd 
fuxe dks /kkjk 80 fl-iz-la- ds varxZr uksfVl tkjh fd;k x;k Fkk] vkSj vf/kd rc tc 
izfroknh@jkT; us u dsoy izkjafHkd izØe ij cfYd fook|dksa dks fojfpr fd;s tkus ds 
i'pkr~ Hkh pqi jguk ilan fd;k & i{kdkjksa ds le{k fookn ykus dk uksfVl dk iz;kstu 
iwjk fd;k x;k gSA ¼e-iz- jkT; fo- Jherh csVhckbZ ¼e`rd½ }kjk fof/kd izfrfuf/k½	

…2826

Municipal Service (Executive) Rules, M.P., 1973, Rule 13 (amended) – 
Post of Chief Municipal Officer – Eligibility – Held – Post of CMO should be 
given to those who fall in the feeder cadre to the post of Chief Municipal 
Officer – Employees/post which are eligible or to be considered for 
promotion to the post Chief Municipal Officer Class A, Class B & Class C 
enumerated. [Vijay Kumar Sharma Vs. State of M.P.]	 …2788

uxjikfydk lsok ¼dk;Zikyu½ fu;e] e-iz-] 1973] fu;e 13 ¼la'kksf/kr½ & eq[; 
uxjikfydk vf/kdkjh dk in & ik=rk & vfHkfu/kkZfjr & eq[; uxjikfydk vf/kdkjh 
dk in mUgsa fn;k tkuk pkfg, tks eq[; uxjikfydk vf/kdkjh ds in gsrq QhMj dkMj 
esa vkrs gS & eq[; uxjikfydk vf/kdkjh Js.kh A] Js.kh B o Js.kh C ds in ij inksUufr 
gsrq ik= ;k fopkj esa fy;s tkus okys deZpkjh@in izxf.kr fd;s x;sA ¼fot; dqekj 
'kekZ fo- e-iz- jkT;½	 …2788

Municipal Service (Executive) Rules, M.P., 1973, Rule 13 (amended) – 
Promotion – Post of Chief Municipal Officer – Held – Since petitioners were 
only having charge of Chief Municipal Officer and their substantive post 
were different, therefore they have no right to continue as Chief Municipal 
Officer – Petitions disposed with directions. [Vijay Kumar Sharma Vs. State 
of M.P.]	 …2788

uxjikfydk lsok ¼dk;Zikyu½ fu;e] e-iz-] 1973] fu;e 13 ¼la'kksf/kr½ & 
inksUufr & eq[; uxjikfydk vf/kdkjh dk in & vfHkfu/kkZfjr & pwafd ;kphx.k ds ikl 
eq[; uxjikfydk vf/kdkjh dk dsoy izHkkj Fkk rFkk muds vf/k"Bk;h in fHkUu Fks] 
blfy, mUgsa eq[; uxjikfydk vf/kdkjh ds :i esa cus jgus dk dksbZ vf/kdkj ugha gS & 
funs'kksa ds lkFk ;kfpdk,a fujkd`rA ¼fot; dqekj 'kekZ fo- e-iz- jkT;½	 …2788

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994), 
Section 39(1) – Prescribed Authority – Powers – Held – If power is conferred 
with prescribed authority, as per Adhiniyam, he alone is entitled to pass the 
order – Even his superior authority cannot direct him to act in a particular 
manner, moreso when discretion has been exercised in a judicious manner. 
[Dhara Singh Patel Vs. State of M.P.]	 (DB)…2426

iapk;r jkt ,oa xzke Lojkt vf/kfu;e] e-Á- 1993 ¼1994 dk 1½] /kkjk 39¼1½ & 
fofgr izkf/kdkjh & 'kfDr;kWa & vfHkfu/kkZfjr & ;fn fofgr izkf/kdkjh dks 'kfDr iznRr 
dh tkrh gS] vf/kfu;e ds vuqlkj] og vdsyk vkns'k ikfjr djus dk gdnkj gS & ;gkWa
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rd fd mldk ofj"B izkf/kdkjh Hkh mls ,d fof'k"V <ax ls dk;Z djus ds fy, funsZf'kr 
ugha dj ldrk] tc foosdkf/kdkj dk iz;ksx U;k;laxr :i ls fd;k x;k gksA ¼/kkjk 
flag iVsy fo- e-iz- jkT;½	 (DB)…2426

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994), 
Section 39(1) – Suspension – FIR lodged against appellant in 1993, thereafter 
he has been elected on two occasions as office bearer, thus prescribed 
authority rightly opined that it will not be justifiable to place appellant under 
suspension – Single Judge erred in dismissing the writ petition – Impugned 
orders set aside – Appeal allowed. [Dhara Singh Patel Vs. State of M.P.]	

(DB)…2426

iapk;r jkt ,oa xzke Lojkt vf/kfu;e] e-Á- 1993 ¼1994 dk 1½] /kkjk 39 ¼1½ & 
fuyacu & 1993 esa vihykFkhZ ds fo:) izFke lwpuk izfrosnu iathc) fd;k x;k] 
rr~i'pkr~ nks voljksa ij mls inkf/kdkjh ds :i esa fuokZfpr fd;k x;k] vr% fofgr 
izkf/kdkjh us mfpr fopkj fd;k gS fd vihykFkhZ dks fuyafcr j[kuk U;k;laxr ugha 
gksxk & fjV ;kfpdk [kkfjt djus esa ,dy U;k;k/kh'k us =qfV dh gS & vk{ksfir vkns'k 
vikLr & vihy eatwjA ¼/kkjk flag iVsy fo- e-iz- jkT;½	 (DB)…2426

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994), 
Section 39(1) – Suspension Order – Held – Petitioner completed his term in 
January 2020 – It is admitted that even if appellant contests next election and 
is again elected, he will be required to be placed under suspension again – 
Since order of suspension has a drastic and recurring effect, this appeal 
cannot be treated as infructuous. [Dhara Singh Patel Vs. State of M.P.]	

(DB)…2426

iapk;r jkt ,oa xzke Lojkt vf/kfu;e] e-Á- 1993 ¼1994 dk 1½] /kkjk 39¼1½ & 
fuyacu vkns'k & vfHkfu/kkZfjr & ;kph us tuojh 2020 esa viuh lsok vof/k iw.kZ dh & 
;g Lohdkj fd;k x;k fd ;|fi vihykFkhZ vxyk pquko yM+rk gS rFkk iqu% fuokZfpr 
gksrk gS] mls iqu% fuyafcr djuk visf{kr gksxk & pawfd fuyacu ds vkns'k dk ,d dBksj 
rFkk vkorhZ izHkko gksrk gS] bl vihy dks fu"Qy ugha ekuk tk ldrkA ¼/kkjk flag iVsy 
fo- e-iz- jkT;½	 (DB)…2426

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994), 
Section 39(1) – Term “May”; “Shall” & “Must” – Held – The expression 
“may” used in Section 39(1) cannot be read as “shall” or “must”. [Dhara 
Singh Patel Vs. State of M.P.]	 (DB)…2426

iapk;r jkt ,oa xzke Lojkt vf/kfu;e] e-Á- 1993 ¼1994 dk 1½] /kkjk 39¼1½ & 
'kCn **dj ldrk gS**;**djsxk** o **djuk pkfg,** & vfHkfu/kkZfjr & /kkjk 39 ¼1½ esa 
iz;ksx dh xbZ vfHkO;fDr **dj ldrk gS** dks **djsxk** vFkok **djuk pkfg,** ugha i<+k 
tk ldrkA ¼/kkjk flag iVsy fo- e-iz- jkT;½	 (DB)…2426
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Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994), 
Section 39(4) – See – Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal) 
Adhiniyam, M.P. 2005 (14 of 2006), Section 2(1) [Dhara Singh Patel Vs. State 
of M.P.]	 (DB)…2426

iapk;r jkt ,oa xzke Lojkt vf/kfu;e] e-Á- 1993 ¼1994 dk 1½] /kkjk 39¼4½ & 
ns[ksa & mPp U;k;ky; ¼[k.M U;k;ihB dks vihy½ vf/kfu;e] e-Á-] 2005 ¼2006 dk 14½] 
/kkjk 2 ¼1½ ¼/kkjk flag iVsy fo- e-iz- jkT;½	 (DB)…2426

Penal Code (45 of 1860), Sections 148, 149 & 302 – Hostile Witness – 
Evidentiary Value – Held – Some witness may not support prosecution story 
and in such situation Court has to determine whether other available 
evidence comprehensively proves the charge – Prosecution version is cogent, 
supported by 3 eye-witnesses who gave consistent account of incident and 
their testimonies are corroborated by medical evidence – Hostile witness will 
not affect the conviction – Appeal dismissed. [Karulal Vs. State of M.P.]	

(SC)…2524

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 148] 149 o 302 & i{knzksgh lk{kh & lkf{;d 
ewY; & vfHkfu/kkZfjr & dqN lk{kh vfHk;kstu dgkuh dk leFkZu ugha djrs rFkk mDr 
ifjfLFkfr esa U;k;ky; dks ;g vo/kkfjr djuk gS fd D;k vU; miyC/k lk{; O;kid 
:i ls vkjksi dks lkfcr djrs gSa & vfHk;kstu dgkuh izcy gS] rhu vU; p{kqn'khZ 
lk{khx.k }kjk lefFkZr tks fd ?kVuk dk fujarj o`rkar nsrs gSa] rFkk muds ifjlk{; 
fpfdRlh; lk{; }kjk laiq"V gSa & i{knzksgh lk{kh nks"kflf) dks izHkkfor ugha djsxk & 
vihy [kkfjtA ¼dk:yky fo- e-iz- jkT;½	 (SC)…2524

Penal Code (45 of 1860), Sections 148, 149 & 302 – Previous Enmity – 
Held – If witnesses are otherwise trustworthy, past enmity by itself will not 
discredit any testimony – In fact, previous enmity gives a clear motive for 
crime. [Karulal Vs. State of M.P.]	 (SC)…2524

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 148] 149 o 302 & iwoZ oSeuL;rk & 
vfHkfu/kkZfjr & ;fn lk{khx.k vU;Fkk fo'oluh; gSa] iwoZ oSeuL;rk vius vki ls fdlh 
ifjlk{; dks vfo'oluh; ugha cuk;sxh & okLro esa] iwoZ oSeuL;rk vijk/k ds fy, ,d 
Li"V gsrq nsrh gSA ¼dk:yky fo- e-iz- jkT;½	 (SC)…2524

Penal Code (45 of 1860), Sections 148, 149 & 302 – Related Witness – 
Held – Being related to deceased does not necessarily mean that they will 
falsely implicate innocent persons – Further, there is an unrelated witness 
who has supported the version of the eye witnesses – Appellants rightly 
convicted. [Karulal Vs. State of M.P.]	 (SC)…2524

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 148] 149 o 302 & laca/kh lk{kh & 
vfHkfu/kkZfjr & e`rd ls lacaf/kr gksus dk vFkZ t:jh ugha gS fd os funksZ"k O;fDr;ksa dks 
feF;k vkfyIr djsaxs & blds vfrfjDr] ,d vlacaf/kr lk{kh gS ftlus p{kqn'khZ 
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lk{khx.k ds dFku dk leFkZu fd;k gS & vihykFkhZx.k mfpr :i ls nks"kfl)A 
¼dk:yky fo- e-iz- jkT;½	 (SC)…2524

Penal Code (45 of 1860), Section 153-A – Ingredients – Freedom of 
Expression – Held – Prima facie, applicant delivered speech and expressed 
his views which is certainly his valuable fundamental right – Right of 
freedom of expression must include freedom after expression as well, unless 
it is established with accuracy and precision that it has violated any 
legal/penal provision – No element in speech of applicant to attract Section 
153-A. [Arif Masood Vs. State of M.P.]	 (DB)…2885

n.M lafgrk ¼1860 dk 45½] /kkjk 153&A & ?kVd & vfHkO;fDr dh Lora=rk & 
vfHkfu/kkZfjr & izFke n`"V~;k] vkosnd us Hkk"k.k fn;k rFkk vius fopkj O;Dr fd;s tks 
fd fuf'pr :i ls mldk cgqewY; ewyHkwr vf/kdkj gS & vfHkO;fDr dh Lora=rk esa 
vfHkO;fDr ds ckn dh Lora=rk Hkh 'kkfey gksuh pkfg,] tc rd fd 'kq)rk vkSj 
;FkkZFkrk ds lkFk ;g LFkkfir ugha gks tkrk fd blls fdlh fof/kd@nkf.Md mica/k dk 
mYya?ku gqvk gS & vkosnd ds Hkk"k.k esa ,slk dksbZ rRo ugha tks /kkjk 153&A dks 
vkdf"kZr djrk gksA ¼vkfjQ elwn fo- e-iz- jkT;½	 (DB)…2885

Penal Code (45 of 1860), Section 153-A and Criminal Procedure Code, 
1973 (2 of 1974), Section 438 – Anticipatory bail – Grounds – Held – 
Objectionable material/speech is already in possession of police, no 
possibility of tampering with the recordings – Police issued character 
certificate to applicant, thus previous criminal history pales into insignificance 
– Looking to nature and gravity of accusation, role of applicant, false text of 
second FIR and its prima facie maintainability, necessary ingredients for 
grant of anticipatory bail fully satisfied – Application allowed. [Arif Masood 
Vs. State of M.P.]	 (DB)…2885

n.M lafgrk ¼1860 dk 45½] /kkjk 153&A ,oa n.M çfØ;k lafgrk] 1973 ¼1974 
dk 2½] /kkjk 438 & vfxze tekur & vk/kkj & vfHkfu/kkZfjr & vkifRrtud 
lkexzh@Hkk"k.k igys ls gh iqfyl ds dCts esa gS] fjdkWfMZax esa gsjQsj djus dh dksbZ 
laHkkouk ugha & iqfyl us vkosnd dks pfj= izek.k&i= tkjh fd;k gS] vr% fiNyk 
vkijkf/kd iwoZo`Rr egRoghu gks tkrk gS & vfHk;ksx ds Lo:i rFkk xaHkhjrk] vkosnd 
dh Hkwfedk] f}rh; izFke lwpuk izfrosnu dh feF;k fo"k;&oLrq rFkk izFke n`"V~;k 
mldh iks"k.kh;rk dks ns[krs gq,] vfxze tekur eatwj djus ds fy, vko';d ?kVd 
iw.kZr% larq"V gksrs gSa & vkosnu eatwjA ¼vkfjQ elwn fo- e-iz- jkT;½	 (DB)…2885

Penal Code (45 of 1860), Section 294 and Information Technology Act 
(21 of 2000), Section 80(1) – Public Place – Ingredients – Held – Hotel, shop, 
public conveyance are also public place – The words “any other place 
intended for use by or accessible to the public” would not only include free to 
air transmission but also transmissions based on subscription – Prima facie, 
offence u/S 294 is attracted. [Ekta Kapoor Vs. State of M.P.]	 …2837
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n.M lafgrk ¼1860 dk 45½] /kkjk 294 ,oa lwpuk izkS|ksfxdh vf/kfu;e ¼2000 dk 
21½] /kkjk 80¼1½ & lkoZtfud LFkku & ?kVd & vfHkfu/kkZfjr & gksVy] nqdku] 
lkoZtfud okgu Hkh lkoZtfud LFkku gSa & 'kCn **dksbZ vU; LFkku tks turk }kjk 
mi;ksx ds fy, vk'kf;r gS ;k mudh igqap esa gS**] esa u dsoy eq¶r ikjs"k.k cfYd 
vfHknku vk/kkfjr ikjs"k.k Hkh 'kkfey gS & izFke n`"V;k] /kkjk 294 ds varxZr vijk/k 
vkdf"kZr gksrk gSA ¼,drk diwj fo- e-iz- jkT;½	 …2837

Penal Code (45 of 1860), Section 298 – Applicability – Held – In the 
episode of web series, when the love interest of male physician invites him to 
attend “Satyanarayan Katha”, on hearing this, physician makes facial 
expression showing disgust – Such utterance or expressions of disgust has 
been shown in background of intentions of physician who was more inclined 
towards physical intimacy rather than attending religious function – Prima 
facie, no deliberate intention appears to wound religious feelings of 
complainant – Offence u/S 298 IPC not attracted. [Ekta Kapoor Vs. State of 
M.P.]	 …2837

n.M lafgrk ¼1860 dk 45½] /kkjk 298 & iz;ksT;rk & vfHkfu/kkZfjr & osc lhjht 
dh dM+h esa] tc iq:"k fpfdRld dh izse :fp mls **lR;ukjk;.k dFkk** eas mifLFkr 
gksus ds fy, vkeaf=r djrh gS] ;g lquus ij fpfdRld ?k`.kk n'kkZrs gq, psgjs dk 
gko&Hkko cukrk gS & ?k`.kk ds mDr mPpkj.k ;k gko&Hkko dks fpfdRld ds vk'k;ksa dh 
i`"BHkwfe esa n'kkZ;k x;k gS] ftldk >qdko /kkfeZd dk;ZØe esa mifLFkfr dh ctk; 
'kkjhfjd laca/kksa dh vksj Fkk & izFke n`"V~;k] ifjoknh dh /kkfeZd Hkkoukvksa dks pksV 
igq¡pkus dk dksbZ tkucw>dj vk'k; izrhr ugha gksrk & /kkjk 298 Hkk-na-la- ds varxZr 
vijk/k vkdf"kZr ugha gksrkA ¼,drk diwj fo- e-iz- jkT;½	 …2837

Penal Code (45 of 1860), Sections 363, 366-A & 376, Scheduled Castes 
and Scheduled Tribes (Prevention of Atrocities) Act (33 of 1989), Section 
3(1)(w)(ii) & 14-A(2), Protection of Children from Sexual Offences Act (32 of 
2012), (POCSO) Section 3/4 and Criminal Procedure Code, 1973 (2 of 1974), 
Section 439(2) – Cancellation of Bail – Grounds – Repetition of offence after 
grant of Bail – Held – For repetition of offence, investigation is going on – 
Victim not living with her parents and living at One Stop Centre and her 
statements are not implicative – Accused trying to come out of his stigmatic 
past by complying other bail conditions and performing community service 
as reformatory measure, thus relegating him to jail would not serve the cause 
of justice – No case of cancellation of bail made out – Liberty granted to 
renew the prayer if any embarrassment/prejudice caused by accused in 
future – Application disposed. [Sunita Gandharva (Smt.) Vs. State of M.P.]	

…2691

n.M lafgrk ¼1860 dk 45½] /kkjk,Wa 363] 366&A o 376] vuqlwfpr tkfr vkSj 
vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e ¼1989 dk 33½] /kkjk 3¼1½¼w½¼ii½ o 
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14&A¼2½] ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e ¼2012 dk 32½] ¼iksDlks½ 
/kkjk 3@4 ,oa n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 439¼2½ & tekur dk 
jn~ndj.k & vk/kkj & tekur iznku fd;s tkus ds i'pkr~ vijk/k dh iqujko`fRr & 
vfHkfu/kkZfjr & vijk/k dh iqujko`fRr gsrq vUos"k.k py jgk gS & ihfM+r mlds 
ekrk&firk ds lkFk ugha jg jgh gS vkSj ou LVkWi lsUVj esa jg jgh gS rFkk mlds dFku 
vkfyIr djus okys ugha gSa & vfHk;qDr] mlds dyafdr vrhr ls ckgj fudyus ds fy, 
tekur dh vU; 'krksZa ds vuqikyu ,oa lq/kkjkRed mik;ksa ds :i esa lkeqnkf;d lsok ds 
laiknu }kjk iz;kl dj jgk gS] vr% mls tsy jokuk djus ls U;k; gsrqd lk/; ugha gksxk 
& tekur ds jn~ndj.k dk dksbZ izdj.k ugha curk & Hkfo"; esa ;fn vfHk;qDr }kjk dksbZ 
ladV@izfrdwy izHkko dkfjr fd;k tkrk gS rc izkFkZuk uohd`r djus dh Lora=rk 
iznku dh xbZ & vkosnu fujkd`rA ¼lquhrk xU/koZ ¼Jherh½ fo- e-iz- jkT;½	 …2691

Penal Code (45 of 1860), Sections 420, 467, 469 & 475 and Criminal 
Procedure Code, 1973 (2 of 1974), Section 482 – Quashment of FIR – Held – 
No agriculturist has come forward and stated that he has been cheated by 
applicant – No one stated that packets found in godown were forged or 
applicant was in possession of counterfeit marked material – No one stated 
that forgery by applicant has harmed his reputation – Provision of Sections 
420, 467, 469 & 475 not attracted – FIR and criminal proceedings quashed – 
Application allowed. [Imran Meman Vs. State of M.P.]	 …2722

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 420] 467] 469 o 475 ,oa n.M çfØ;k 
lafgrk] 1973 ¼1974 dk 2½] /kkjk 482 & izFke lwpuk izfrosnu vfHk[kafMr fd;k tkuk & 
vfHkfu/kkZfjr & fdlh Hkh d`"kd us vkxs vkdj ;g dFku ugha fd;k gS fd og vkosnd 
}kjk Nyk x;k gS & fdlh us Hkh ;g dFku ugha fd;k gS fd xksnke esa ik;s x;s iSdsV 
dwVjfpr Fks vFkok dwVd`r fpfUgr lkexzh vkosnd ds dCts esa Fkh & fdlh us ;g dFku 
ugha fd;k fd vkosnd }kjk dwVjpuk us mudh [;kfr dks uqdlku igqapk;k gS & /kkjk 
420] 467] 469 o 475 ds mica/k vkdf"kZr ugha gksrs & izFke lwpuk izfrosnu rFkk 
nkf.Md dk;Zokfg;ka vfHk[kafMr & vkosnu eatwjA ¼bejku eseu fo- e-iz- jkT;½	…2722

Prevention of Corruption Act (49 of 1988), Section 19 and Criminal 
Procedure Code, 1973 (2 of 1974), Section 311 – Examination of Sanctioning 
Authority – Stage of Trial – Held – Apex Court concluded that validity of 
sanction can be examined at any stage of the “proceedings” which includes 
the stage of framing of charges which is a pre-trial stage of proceedings – 
Sanctioning authority can be examined u/S 311 Cr.P.C. at the time of taking 
cognizance – Guidelines issued by this Court is not in conflict with judgment 
of Apex Court – Prayer rejected. [State of M.P. SPE Lokayukta, Jabalpur Vs. 
Ravi Shankar Singh]	 (DB)…2663

Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk 19 ,oa n.M çfØ;k lafgrk] 
1973 ¼1974 dk 2½] /kkjk 311 & eatwjh izkf/kdkjh dk ijh{k.k & fopkj.k dk izØe & 
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vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k fd eatwjh dh fof/kekU;rk dk 
ijh{k.k]  **dk;Zokfg;ksa** ds fdlh Hkh izØe ij fd;k tk ldrk gS ftlesa vkjksi fojfpr 
djus dk izØe 'kkfey gS tks fd dk;Zokfg;ksa dk ,d fopkj.k&iwoZ izØe gS & /kkjk 311 
na-iz-la- ds varxZr] eatwjh izkf/kdkjh dk ijh{k.k] laKku ysrs le; fd;k tk ldrk gS & 
bl U;k;ky; }kjk tkjh fn'kkfunsZ'k] loksZPp U;k;ky; ds fu.kZ; ds fo:) ugha gS & 
izkFkZuk ukeatwjA ¼e-iz- jkT; ,lihbZ yksdk;qDr] tcyiqj fo- jfo 'kadj flag½	

(DB)…2663

Prevention of Corruption Act (49 of 1988), Section 19 and Criminal 
Procedure Code, 1973 (2 of 1974), Section 311 – Pre-trial Examination of 
Sanctioning Authority – Video Conferencing – Held – Sanctioning authority is 
not a material witness but only a witness to a fact of procedural fulfillment – 
There can be no objection from accused to the examination and cross 
examination of sanctioning authority through video conference – Thus there 
is no impracticality in implementation of the guidelines issued by this Court. 
[State of M.P. SPE Lokayukta, Jabalpur Vs. Ravi Shankar Singh]	

(DB)…2663

Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk 19 ,oa n.M çfØ;k lafgrk] 
1973 ¼1974 dk 2½] /kkjk 311 & eatwjh izkf/kdkjh dk fopkj.k&iwoZ ijh{k.k & ohfM;ks 
dkWUÝsaflax & vfHkfu/kkZfjr & eatwjh izkf/kdkjh ,d rkfRod lk{kh ugha gS cfYd dsoy 
izfØ;kRed iwfrZ ds ,d rF; dk lk{kh gS & ohfM;ks dkWUÝsal ds tfj, eatwjh izkf/kdkjh 
ds ijh{k.k ,oa izfr ijh{k.k ij vfHk;qDr dks dksbZ vkifRr ugha gks ldrh & vr%] bl 
U;k;ky; }kjk tkjh fn'kkfunsZ'kksa ds fØ;kUo;u esa dksbZ vO;ogkfjdrk ughaA ¼e-iz- 
jkT; ,lihbZ yksdk;qDr] tcyiqj fo- jfo 'kadj flag½	 (DB)…2663

Prevention of Corruption Act (49 of 1988), Section 19(4), Explanation 
(a) – See – Constitution – Article 141 [State of M.P. SPE Lokayukta, Jabalpur 
Vs. Ravi Shankar Singh]	 (DB)…2663

Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk 19¼4½] Li"Vhdj.k ¼a½ & ns[ksa 
& lafo/kku & vuqPNsn 141 ¼e-iz- jkT; ,lihbZ yksdk;qDr] tcyiqj fo- jfo 'kadj flag½	

(DB)…2663

Prevention of Food Adulteration Act (37 of 1954) Section 2(ia)(m) r/w 
7(i) & 16(1)(a)(i) and Food Safety and Standard Act (34 of 2006), Section 
3(1)(zx), 3(1)(i) & 97 and General Clauses Act (10 of 1897), Section 6 – 
Prosecution & Punishment under Repealed Act – Effect – Held – Act of 1954 
provides for punishment of sentence alongwith fine whereas Act of 2006 
provides for punishment of fine only – Section 97 of 2006 Act protects 
prosecution and punishment given under the repealed Act of 1954 – No 
benefit can be taken under Act of 2006 in view of Section 97 of the Act of 2006 
and Section 6 of General Clauses Act. [Hindustan Unilever Ltd. Vs. State of 
M.P.]	 (SC)…2744
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[kk| vifeJ.k fuokj.k vf/kfu;e ¼1954 dk 37½] /kkjk 2 ¼ia½¼m½ lgifBr 7¼i½ 
o 16 ¼1½¼a½¼i½ ,oa [kk| lqj{kk vkSj ekud vf/kfu;e ¼2006 dk 34½] /kkjk 3¼1½¼zx½] 
3¼1½¼i½ o 97 ,oa lk/kkj.k [k.M vf/kfu;e ¼1897 dk 10½] /kkjk 6 & fujflr vf/kfu;e 
ds varxZr vfHk;kstu o n.M & izHkko & vfHkfu/kkZfjr & 1954 dk vf/kfu;e] naMkns'k 
ds lkFk lkFk vFkZn.M micaf/kr djrk gS tcfd 2006 dk vf/kfu;e dsoy vFkZn.M dk 
n.M micaf/kr djrk gS & vf/kfu;e 2006 dh /kkjk 97] 1954 ds fujflr vf/kfu;e ds 
varxZr fn;s x;s vfHk;kstu ,oa n.M dk laj{k.k djrh gS & 2006 ds vf/kfu;e dh /kkjk 
97 ,oa lk/kkj.k [kaM vf/kfu;e dh /kkjk 6 dks n`f"Vxr j[krs gq,] 2006 ds vf/kfu;e ds 
varxZr dksbZ ykHk ugha fy;k tk ldrkA ¼fgUnqLrku ;wfuyhoj fy- fo- e-iz- jkT;½	

(SC)…2744

Prevention of Food Adulteration Act (37 of 1954), Section 17(1)(a) & (b) 
– Conviction – Company/Person Nominated – Held – Section 17 makes the 
Company [u/S 17(a)] as well as Nominated Person [u/S 17(b)] to be held 
guilty of the offence and/or liable to be proceeded and punished – Clause (a) 
& (b) of Section 17 are not in alternative but conjoint – In absence of 
Company, Nominated Person cannot be convicted or vice-versa – Trial Court 
convicted Nominated Person and not Company, rendering entire conviction 
unsustainable – Order of remand by High Court not fair as Nominated 
Person facing trial for more than 30 years – Complaint dismissed – Appeals 
allowed. [Hindustan Unilever Ltd. Vs. State of M.P.]	 (SC)…2744

[kk| vifeJ.k fuokj.k vf/kfu;e ¼1954 dk 37½] /kkjk 17¼1½¼a½ o ¼b½ & 
nks"kflf) & dEiuh@ukefufnZ"V O;fDr & vfHkfu/kkZfjr & /kkjk 17] dEiuh [/kkjk 
17¼a½ varxZr] ds lkFk lkFk ukefufnZ"V O;fDr [/kkjk 17¼b½ varxZr] dks vijk/k dk 
nks"kh rFkk@vFkok dk;Zokgh djus ,oa nf.Mr djus ds fy, nk;h cukrh gS & /kkjk 17 ds 
[k.M ¼a½ o ¼b½] fodYi esa ugha gS vfirq la;qDr gS & dEiuh dh vuqifLFkfr esa] 
ukefufnZ"V O;fDr dks nks"kfl) ugha fd;k tk ldrk ;k foi;Z;su & fopkj.k U;k;ky; 
us ukefufnZ"V O;fDr dks nks"kfl) fd;k vkSj u fd dEiuh dks] ftlls laiw.kZ nks"kflf) 
u fVd ldus ;ksX; gks tkrh gS & mPp U;k;ky; }kjk izfrisz"k.k dk vkns'k mfpr ugha 
D;ksafd ukefufnZ"V O;fDr 30 o"kksZa ls vf/kd le; ls fopkj.k dk lkeuk dj jgk gS & 
ifjokn [kkfjt & vihysa eatwjA ¼fgUnqLrku ;wfuyhoj fy- fo- e-iz- jkT;½	(SC)…2744

Protection of Children from Sexual Offences Act (32 of 2012), 
(POCSO) Section 3/4 – See – Penal Code, 1860, Sections 363, 366-A & 376 
[Sunita Gandharva (Smt.) Vs. State of M.P.]	 …2691

ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e ¼2012 dk 32½] ¼iksDlks½ /kkjk 
3@4 & ns[ksa & n.M lafgrk] 1860] /kkjk,Wa 363] 366&A o 376 ¼lquhrk xU/koZ ¼Jherh½ 
fo- e-iz- jkT;½	 …2691

Public Distribution System (Control) Order, M.P., 2015, Clause 16(3) & 
16(4) – Final Order – Held – Final order is not defined in Control Order 2015 
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but in a general sense, it means the order of cancellation of authority letter of 
running the fair price shop. [Deendayal Prathmik Shahkari Upbhokta 
Bhandar, Hata Vs. State of M.P.]	 …2636

lkoZtfud forj.k iz.kkyh ¼fu;a=.k½ vkns'k] e-iz-] 2015] [kaM 16¼3½ o 16¼4½ & 
vafre vkns'k & vfHkfu/kkZfjr & vafre vkns'k] fu;a=.k vkns'k 2015 esa ifjHkkf"kr ugha gS 
ijarq ,d lkekU; vfHkizk; esa] bldk vFkZ py jgh mfpr ewY; dh nqdku ds 
izkf/kdkj&i= ds jn~ndj.k dk vkns'k gSA ¼nhun;ky izkFkfed lgdkjh miHkksDrk 
Hk.Mkj] gVk fo- e-iz- jkT;½	 …2636

Public Distribution System (Control) Order, M.P., 2015, Clause 16(3) & 
16(4) – Principle of Natural Justice – Held – Show cause notice was issued, 
detailed reply was filed in writing, same was considered by authority and 
after its consideration, final order has been passed – No violation of principle 
of natural justice has been followed – No prejudice caused to petitioner – 
Petition dismissed. [Deendayal Prathmik Shahkari Upbhokta Bhandar, 
Hata Vs. State of M.P.]	 …2636

lkoZtfud forj.k iz.kkyh ¼fu;a=.k½ vkns'k] e-iz-] 2015] [kaM 16¼3½ o 16¼4½ & 
uSlfxZd U;k; dk fl)kar & vfHkfu/kkZfjr & dkj.k crkvks uksfVl tkjh gqvk Fkk] foLr`r 
tokc fyf[kr esa izLrqr fd;k x;k Fkk] izkf/kdkjh }kjk mDr dks fopkj esa fy;k x;k Fkk 
rFkk fopkj djus ds i'pkr~] vafre vkns'k ikfjr fd;k x;k & uSlfxZd U;k; ds fl)kar 
dk dksbZ mYya?ku ugha fd;k x;k gS & ;kph dks dksbZ izfrdwy izHkko dkfjr ugha gqvk & 
;kfpdk [kkfjtA ¼nhun;ky izkFkfed lgdkjh miHkksDrk Hk.Mkj] gVk fo- e-iz- jkT;½	

…2636

Public Distribution System (Control) Order, M.P., 2015, Clause 16(3) & 
16(4) – Termination of Fair Price Shop – Show Cause Notice – Interpretation – 
Held – Clause 16(4) is continuation of Clause 16(3) and it should not be read 
independently – Period of show cause notice starts from date of suspension – 
Show cause notice to be issued within a period of 10 days from date of 
suspension and final order to be passed within a period of three months – 
Clause 16(4) does not provide any requirement to issue any further 
notice/second opportunity of hearing but it only elaborates the manner in 
which principle of natural justice has to be followed before passing final 
order. [Deendayal Prathmik Shahkari Upbhokta Bhandar, Hata Vs. State of 
M.P.]	 …2636

lkoZtfud forj.k iz.kkyh ¼fu;a=.k½ vkns'k] e-iz-] 2015] [kaM 16¼3½ o 16¼4½ & 
mfpr ewY; nqdku dh lekfIr & dkj.k crkvks uksfVl & fuoZpu & vfHkfu/kkZfjr & [kaM 
16¼4½ [kaM 16¼3½ dk gh Øe gS rFkk mls Lora= :i ls ugha i<+k tkuk pkfg, & dkj.k 
crkvks uksfVl dh vof/k fuyacu dh frfFk ls izkjaHk gks tkrh gS & dkj.k crkvks uksfVl 
fuyacu dh frfFk ls 10 fnuksa dh vof/k ds Hkhrj tkjh fd;k tkuk pkfg, rFkk vafre 
vkns'k 3 ekg dh vof/k ds Hkhrj ikfjr fd;k tkuk pkfg, & [kaM 16¼4½ dksbZ vfrfjDr 
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uksfVl tkjh djus@lquokbZ dk nwljk volj iznku djus gsrq dksbZ vko';drk 
micaf/kr ugha djrk gS ijarq ;g dsoy ml <ax dks foLr`r djrk gS ftlesa vafre vkns'k 
ikfjr djus ls igys uSlfxZd U;k; ds fl)kar dk ikyu fd;k tkuk pkfg,A ¼nhun;ky 
izkFkfed lgdkjh miHkksDrk Hk.Mkj] gVk fo- e-iz- jkT;½	 …2636

Public Document – Registered Sale Deed – Held – Certified copy of 
registered sale deed is not a public document. [Nathu Vs. Kashibai]	 …*25

yksd nLrkost & jftLVªhd`r foØ; foys[k & vfHkfu/kkZfjr &  jftLVªhd`r 
foØ; foys[k dh izekf.kr izfrfyfi ,d yksd nLrkost ugha gSA ¼ukFkw fo- dk'khckbZ½	

…*25

Public Trusts Act, M.P. (30 of 1951), Section 14 – See – Constitution – 
Article 226 [State of M.P. Vs. Khasgi (Devi Ahilya Bai Holkar Charities) 
Trust, Indore]	 (DB)…2538

yksd U;kl vf/kfu;e] e-Á- ¼1951 dk 30½] /kkjk 14 & ns[ksa & lafo/kku & 
vuqPNsn 226 ¼e-iz- jkT; fo- [kklxh ¼nsoh vfgY;k ckbZ gksYdj pSfjVht½ VªLV] bankSj½	

(DB)…2538

Public Trusts Act, M.P. (30 of 1951), Section 14 & 36(1)(a) – See – 
Constitution – Article 226 [State of M.P. Vs. Khasgi (Devi Ahilya Bai Holkar 
Charities) Trust, Indore]	 (DB)…2538

yksd U;kl vf/kfu;e] e-Á- ¼1951 dk 30½] /kkjk 14 o 36¼1½¼a½ & ns[ksa & 
lafo/kku & vuqPNsn 226 ¼e-iz- jkT; fo- [kklxh ¼nsoh vfgY;k ckbZ gksYdj pSfjVht½ 
VªLV] bankSj½	 (DB)…2538

Registration Act (16 of 1908), Section 17(2)(vii) – Lease Deed – Held – 
Lease deed has to be granted and executed by concerning Panchayat and not 
by the Government – It is not exempted from registration u/S 17(2)(vii) of the 
Act of 1908. [Fishermen Sahakari Sangh Matsodyog Sahakari Sanstha 
Maryadit, Gwalior Vs. State of M.P.]	 …2432

jftLVªhdj.k vf/kfu;e ¼1908 dk 16½] /kkjk 17¼2½¼vii½ & iV~Vk foys[k & 
vfHkfu/kkZfjr & iV~Vk foys[k dk iznku o fu"iknu lacaf/kr iapk;r }kjk fd;k tkuk gS 
vkSj u fd ljdkj }kjk & bls 1908 ds vf/kfu;e dh /kkjk 17¼2½¼vii½ ds varxZr 
iath;u ls NwV izkIr ugha gSA ¼fQ'kjeSu lgdkjh la?k eRL;m|ksx lgdkjh laLFkk 
e;kZfnr] Xokfy;j fo- e-iz- jkT;½	 …2432

Representation of the People Act (43 of 1951), Section 8 and Criminal 
Procedure Code, 1973 (2 of 1974), Section 389(1) – Suspension of Conviction – 
Held – Rojnamcha entry makes prosecution story suspicious – Prima facie 
appellant has immense chance of success in appeal and can get acquittal or 
sentence lesser than 2 years imprisonment – Depriving her from contesting 
election of MLA would be injustice as per the present circumstances – 
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Conviction suspended – Application allowed. [Shakuntala Khatik Vs. State 
of M.P.]	 …2468

yksd Áfrfuf/kRo vf/kfu;e ¼1951 dk 43½] /kkjk 8 ,oa n.M çfØ;k lafgrk] 
1973 ¼1974 dk 2½] /kkjk 389 ¼1½ & nks"kflf) dk fuyacu & vfHkfu/kkZfjr & jkstukepk 
izfof"V] vfHk;kstu dgkuh lansgkLin cukrh gS & izFke n`"V~;k] vihykFkhZ ds vihy esa 
lQy gksus dh vikj laHkkouk gS vkSj mls nks"keqfDr fey ldrh gS ;k 2 o"kZ ls de 
dkjkokl dk n.Mkns'k fey ldrk gS & mls fo/kku lHkk ds lnL; dk fuokZpu yM+us ls 
oafpr djuk] orZeku ifjfLFkfr;ksa ds vuqlkj vU;k; gksxk & nks"kflf) fuyafcr & 
vkosnu eatwjA ¼'kdqUryk [kVhd fo- e-iz- jkT;½	 …2468

Right to Fair Compensation and Transparency in Land Acquisition, 
Rehabilitation and Resettlement Act, (30 of 2013), Section 24(1)(a) – Award & 
Compensation – Held – U/S 24(1)(a), in case award is not made as on 
01.01.2014, i.e. the date of commencement of Act of 2013, there is no lapse of 
proceedings – Compensation has to be determined under provisions of Act of 
2013. [Indore Development Authority Vs. Manoharlal]	 (SC)…2179

Hkwfe vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk 
vf/kdkj vf/kfu;e] ¼2013 dk 30½] /kkjk 24¼1½¼a½ & vf/kfu.kZ; o izfrdj & 
vfHkfu/kkZfjr & /kkjk 24¼1½¼a½ ds varxZr] ;fn fnukad 01-01-2014 vFkkZr~ 2013 ds 
vf/kfu;e ds vkjaHk gksus dh frfFk dks vf/kfu.kZ; ugha gqvk gS] rks dk;Zokfg;ka O;ixr 
ugha gksrh & izfrdj dk fu/kkZj.k] 2013 ds vf/kfu;e ds mica/kksa ds varxZr fd;k tkuk 
pkfg,A ¼bankSj MOgsyiesUV vFkkWfjVh fo- euksgjyky½	 (SC)…2179

Right to Fair Compensation and Transparency in Land Acquisition, 
Rehabilitation and Resettlement Act, (30 of 2013), Section 24(1)(b) – Interim 
Order of Court – Effect – Held – In case award has been passed within window 
period of 5 years excluding the period covered by an interim order of Court, 
then proceedings shall continue as per Section 24(1)(b) under the Act of 1894 
as if it has not been repealed. [Indore Development Authority Vs. Manoharlal]	

(SC)…2179

Hkwfe vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk 
vf/kdkj vf/kfu;e] ¼2013 dk 30½] /kkjk 24¼1½¼b½ & U;k;ky; dk varfje vkns'k & 
izHkko & vfHkfu/kkZfjr & ;fn] U;k;ky; ds varfje vkns'k }kjk vkPNkfnr vof/k dks 
vioftZr djrs gq, ikap o"kZ dh fu/kkZfjr vof/k ds Hkhrj vf/kfu.kZ; ikfjr fd;k x;k gS] 
rc dk;Zokfg;ka 1894 ds vf/kfu;e dh /kkjk 24¼1½¼b½ ds vuqlkj tkjh jgsaxh tSls fd 
og fujflr u fd;k x;k gksA ¼bankSj MOgsyiesUV vFkkWfjVh fo- euksgjyky½

(SC)…2179

Right to Fair Compensation and Transparency in Land Acquisition, 
Rehabilitation and Resettlement Act, (30 of 2013), Section 24(1)(b) & 24(2), 
proviso – Applicability of Proviso – Held – Proviso to Section 24(2) is to be 
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treated as part of Section 24(2) and not a part of 24(1)(b). [Indore Development 
Authority Vs. Manoharlal]	 (SC)…2179

Hkwfe vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk 
vf/kdkj vf/kfu;e] ¼2013 dk 30½] /kkjk 24¼1½¼b½ o 24¼2½] ijarqd & ijarqd dh 
iz;ksT;rk & vfHkfu/kkZfjr & /kkjk 24¼2½ ds ijarqd dks /kkjk 24¼2½ dk Hkkx le>k tkuk 
pkfg, rFkk u fd /kkjk 24¼1½¼b½ dk HkkxA ¼bankSj MOgsyiesUV vFkkWfjVh fo- euksgjyky½	

(SC)…2179

Right to Fair Compensation and Transparency in Land Acquisition, 
Rehabilitation and Resettlement Act, (30 of 2013), Section 24(2) – Applicability 
– Cause of Action – Held – Section 24(2) does not give rise to a new cause of 
action to question legality of concluded proceedings – Section 24 applies to a 
proceeding pending on date of enforcement of Act of 2013 – It does not revive 
stale and time-barred claims and does not re-open concluded proceedings 
nor allow landowners to question legality of mode of taking possession to re-
open proceedings or mode of deposit of compensation in treasury instead of 
Court to invalidate acquisition. [Indore Development Authority Vs. 
Manoharlal]	 (SC)…2179

Hkwfe vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk 
vf/kdkj vf/kfu;e] ¼2013 dk 30½] /kkjk 24¼2½ & iz;ksT;rk & okn gsrqd & 
vfHkfu/kkZfjr & /kkjk 24¼2½ lekiu dh dk;Zokfg;ksa dh oS/krk ij iz'u djus gsrq ,d 
u;k okn gsrqd mRiUu ugha djrk & /kkjk 24] 2013 ds vf/kfu;e dh izorZu dh frfFk dks 
yafcr dk;Zokgh ij ykxw gksrh gS & ;g iqjkus rFkk le; }kjk oftZr nkoksa dks iqu% 
izofrZr ugha djrh rFkk u lekIr dk;Zokfg;ksa dks iqu% vkjaHk djrh gS] u gh 
HkwfeLokfe;ksa dks dk;Zokfg;ksa dks iqu% vkjaHk djus ds fy, dCtk ysus ds <ax vFkok vtZu 
dks vfof/kekU; djus gsrq U;k;ky; ds ctk; dks"kky; esa izfrdj tek djus ds <ax ij 
iz'u mBkus dh eatwjh nsrh gSA ¼bankSj MOgsyiesUV vFkkWfjVh fo- euksgjyky½	

(SC)…2179

Right to Fair Compensation and Transparency in Land Acquisition, 
Rehabilitation and Resettlement Act, (30 of 2013), Section 24(2) – Deemed 
Lapse of Proceedings – Computation of Period – Held – Provisions of Section 
24(2) providing for deemed lapse are applicable in case authorities, due to 
their inaction failed to take possession and pay compensation for 5 years or 
more before the Act of 2013 came into force, in a pending proceedings as on 
01.01.2014 – Period of subsistence of interim orders passed by Court has to 
be excluded in computation of 5 years. [Indore Development Authority Vs. 
Manoharlal]	 (SC)…2179

Hkwfe vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk 
vf/kdkj vf/kfu;e] ¼2013 dk 30½] /kkjk 24¼2½ & dk;Zokfg;ksa dk O;ixr gksuk le>k 
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tkuk & vof/k dh lax.kuk & vfHkfu/kkZfjr & O;ixr gqvk le>k tkuk] ds fy, 
micaf/kr djus okyh /kkjk 24¼2½ ds mica/k ml ekeys esa iz;ksT; gksrs gSa tgk¡ fnukad 
01-01-2014 dks yafcr dk;Zokfg;ksa esa izkf/kdkjhx.k dh fuf"Ø;rk ds dkj.k] 2013 ds 
vf/kfu;e ds izorZu esa vkus ls 5 o"kZ ;k mlls vf/kd iwoZ rd dCtk ysus rFkk izfrdj 
dk Hkqxrku djus esa foQy jgs gksa & U;k;ky; }kjk ikfjr fd;s x;s varfje vkns'kksa ds 
vfLrRo dh vof/k dks 5 o"kksZa dh lax.kuk esa ls vioftZr fd;k tkuk pkfg,A ¼bankSj 
MOgsyiesUV vFkkWfjVh fo- euksgjyky½	 (SC)…2179

Right to Fair Compensation and Transparency in Land Acquisition, 
Rehabilitation and Resettlement Act, (30 of 2013), Section 24(2) – Deemed 
Lapse of Proceedings – Held – Deemed lapse u/S 24(2) takes place where due 
to inaction of authorities for five years or more prior to commencement to 
said Act, possession of land has not been taken nor compensation has been 
paid – In case possession has been taken and compensation has not been paid, 
then there is no lapse – Similarly, if compensation paid and possession not 
taken then also there is no lapse of proceedings. [Indore Development 
Authority Vs. Manoharlal]	 (SC)…2179

Hkwfe vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk 
vf/kdkj vf/kfu;e] ¼2013 dk 30½] /kkjk 24¼2½ & dk;Zokfg;ksa dk O;ixr gksuk le>k 
tkuk & vfHkfu/kkZfjr & /kkjk 24¼2½ ds varxZr O;ixr gksuk rc le>k tkrk gS tgka 
mDr vf/kfu;e ds izkjaHk gksus ds] ikap o"kZ ;k mlls vf/kd iwoZ ls izkf/kdkfj;ksa dh 
fuf"Ø;rk ds dkj.k] Hkwfe dk dCtk ugha fy;k x;k gS] u gh izfrdj dk Hkqxrku fd;k 
x;k gS & ;fn dCtk ys fy;k x;k gS rFkk izfrdj dk Hkqxrku ugha fd;k x;k gS] rc 
dksbZ O;ixr ugha gqvk gS & mlh izdkj ls] ;fn izfrdj dk Hkqxrku fd;k x;k vkSj 
dCtk ugha fy;k x;k rc Hkh dk;Zokfg;ka O;ixr ugha gksrhA ¼bankSj MOgsyiesUV 
vFkkWfjVh fo- euksgjyky½	 (SC)…2179

Right to Fair Compensation and Transparency in Land Acquisition, 
Rehabilitation and Resettlement Act, (30 of 2013), Section 24(2) – Lapse of 
Proceedings – Word “or” & “and” – Conjunctive/Disjunctive – Held – 
Collation of words “or” can be meant in conjunctive sense where the 
disjunctive use of the word leads to repugnance or absurdity – Word “or” 
used in Section 24(2) between possession and compensation has to be read as 
“nor” or as “and” – Collation of words used on Section 24(2), two negative 
conditions are prescribed, thus if one condition is satisfied, there is no lapse of 
proceedings. [Indore Development Authority Vs. Manoharlal]	 (SC)…2179

Hkwfe vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk 
vf/kdkj vf/kfu;e] ¼2013 dk 30½] /kkjk 24¼2½ & dk;Zokfg;ksa dk O;ixr gksuk & 'kCn 
**;k** o **vkSj** & la;kstd@fo;kstd & vfHkfu/kkZfjr & **;k** 'kCn ds lekdyu dk 
vFkZ la;kstd ds :i esa fy;k tk ldrk gS tgka 'kCn ds fo;kstd iz;ksx ls izfrdwyrk 
;k vFkZghurk mRiUu gksrh gS & /kkjk 24¼2½ esa dCtk rFkk izfrdj ds e/; iz;ksx fd;s 
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x;s 'kCn **;k** dks **u rks** ;k **vkSj** ds :i esa i<+k tkuk pkfg, & /kkjk 24¼2½ esa 
iz;ksx fd;s x;s 'kCnksa dk lekdyu] nks udkjkRed 'krsZa fofgr dh xbZ gSa]
vr% ;fn ,d 'krZ iwjh gksrh gS] dk;Zokfg;ka O;ixr ugha gksrh gSaA ¼bankSj MOgsyiesUV 
vFkkWfjVh fo- euksgjyky½	 (SC)…2179

Right to Fair Compensation and Transparency in Land Acquisition, 
Rehabilitation and Resettlement Act, (30 of 2013), Section 24(2), proviso and 
Land Acquisition Act (1 of 1894), Sections 4, 31 & 34 – Determination of 
Compensation – Expression “Paid” – Held – Expression “paid” in main part 
of Section 24(2) does not include a deposit of compensation in Court – 
Consequence of non-deposit is provided in proviso to Section 24(2) in case 
not deposited for majority of land holdings, then all beneficiaries 
(landowners) as on date of notification u/S 4 of old Act shall be entitled to 
compensation as per Act of 2013 – In case obligation u/S 31 of old Act has not 
been fulfilled, interest u/S 34 can be granted – Non-deposit of compensation 
in Court does not result in lapse of proceedings – In case of non-deposit for 
majority of holdings for 5 years or more, compensation under Act of 2013 has 
to be paid to landowners as on date of notification for acquisition u/S 4 of Old 
Act. [Indore Development Authority Vs. Manoharlal]	 (SC)…2179

Hkwfe vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk 
vf/kdkj vf/kfu;e] ¼2013 dk 30½] /kkjk 24¼2½] ijarqd ,oa Hkwfe vtZu vf/kfu;e ¼1894 
dk 1½] /kkjk,¡ 4] 31 o 34 & izfrdj dk vo/kkj.k & vfHkO;fDr **Hkqxrku** & 
vfHkfu/kkZfjr & /kkjk 24¼2½ ds eq[; Hkkx esa vfHkO;fDr **Hkqxrku** ds varxZr U;k;ky; 
eas izfrdj dk tek fd;k tkuk 'kkfey ugha gS & Hkqxrku u fd;s tkus dk ifj.kke /kkjk 
24¼2½ ds ijarqd esa micaf/kr fd;k x;k gS] ;fn vf/kdka'k /kkfjr Hkwfe ds fy, Hkqxrku 
ugha fd;k x;k] rc lHkh fgrkf/kdkjh ¼Hkwfe Lokeh½ iqjkus vf/kfu;e dh /kkjk 4 ds 
varxZr vf/klwpuk dh frfFk dks 2013 ds vf/kfu;e ds vuqlkj izfrdj ds gdnkj gksaxs 
& ;fn iwoZ vf/kfu;e dh /kkjk 31 ds varxZr nkf;Ro dk fuoZgu ugha fd;k x;k] /kkjk 34 
ds varxZr C;kt iznku fd;k tk ldrk gS & U;k;ky; esa izfrdj dk Hkqxrku u fd;s 
tkus ds QyLo:i dk;Zokfg;ka O;ixr ugha gksrh & ikap o"kZ ;k mlls vf/kd ds fy, 
vf/kdka'k Hkwfe ds xSj&Hkqxrku ds ekeys esa] iwoZ vf/kfu;e dh /kkjk 4 ds varxZr vtZu 
dh vf/klwpuk dh frfFk dks HkwfeLokfe;ksa dks 2013 ds vf/kfu;e ds varxZr izfrdj dk 
Hkqxrku fd;k tkuk pkfg,A ¼bankSj MOgsyiesUV vFkkWfjVh fo- euksgjyky½	(SC)…2179

Right to Fair Compensation and Transparency in Land Acquisition, 
Rehabilitation and Resettlement Act, (30 of 2013), Section 24(2), proviso and 
Land Acquisition Act (1 of 1894), Section 31(1) – Non-Deposit of 
Compensation – Lapse of Proceedings – Held – In case a person has been 
tendered compensation u/S 31(1) of old Act, it is not open for him to claim 
that acquisition has lapsed u/S 24(2) due to non-payment or non-deposit of 
compensation in Court – Obligation to pay is complete by tendering the 
amount – Landowners who refused to accept compensation or who sought 
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reference for higher compensation, cannot claim the proceedings to be 
lapsed u/S 24(2) of Act of 2013. [Indore Development Authority Vs. 
Manoharlal]	 (SC)…2179

Hkwfe vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk 
vf/kdkj vf/kfu;e] ¼2013 dk 30½] /kkjk 24¼2½] ijarqd ,oa Hkwfe vtZu vf/kfu;e ¼1894 
dk 1½] /kkjk 31¼1½ & izfrdj dk tek u fd;k tkuk & dk;Zokfg;ksa dk O;ixr gksuk & 
vfHkfu/kkZfjr & ;fn ,d O;fDr dks iwoZ vf/kfu;e dh /kkjk 31¼1½ ds varxZr izfrdj 
izLrqr fd;k tkrk gS] rks og ;g nkok ugha dj ldrk fd U;k;ky; esa izfrdj ds 
Hkqxrku u fd;s tkus vFkok tek u fd;s tkus ds dkj.k /kkjk 24¼2½ ds varxZr vtZu 
O;ixr gks tkrk gS & jkf'k izLrqr djrs gh Hkqxrku dk nkf;Ro iw.kZ gks tkrk gS & Hkwfe 
Lokeh ftUgksaus izfrdj Lohdkj djus ls badkj dj fn;k gS rFkk ftUgksaus mPprj izfrdj 
ds fy, funsZ'k pkgk gS] os 2013 ds vf/kfu;e dh /kkjk 24¼2½ ds varxZr dk;Zokfg;ka 
O;ixr gks tkus dk nkok ugha dj ldrsA ¼bankSj MOgsyiesUV vFkkWfjVh fo- euksgjyky½	

(SC)…2179

Right to Fair Compensation and Transparency in Land Acquisition, 
Rehabilitation and Resettlement Act, (30 of 2013), Section 24(2) and Land 
Acquisition Act (1 of 1894), Section 16 – Vesting of land – Mode of Taking 
Possession – Held – Mode of taking possession under old Act and as 
contemplated u/S 24(2) is by drawing of inquest report/memorandum – 
Once award is passed on taking possession u/S 16 of old Act, land vests in 
State, there is no divesting provided u/S 24(2) of Act of 2013, as once 
possession has been taken, there is no lapse u/S 24(2). [Indore Development 
Authority Vs. Manoharlal]	 (SC)…2179

Hkwfe vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk 
vf/kdkj vf/kfu;e] ¼2013 dk 30½] /kkjk 24¼2½ ,oa Hkwfe vtZu vf/kfu;e ¼1894 dk 1½] 
/kkjk 16 & Hkwfe fufgr fd;k tkuk & dCtk ysus dk <ax & vfHkfu/kkZfjr & iqjkus 
vf/kfu;e ds varxZr rFkk /kkjk 24¼2½ esa vuq/;kr vuqlkj tkap izfrosnu@eseks rS;kj 
dj dCtk fy;k tk ldrk gS & ,d ckj iqjkus vf/kfu;e dh /kkjk 16 ds varxZr dCtk 
ysus ij vf/kfu.kZ; ikfjr gks tkus ij] Hkwfe jkT; dks fufgr gks tkrh gS] 2013 ds 
vf/kfu;e dh /kkjk 24¼2½ ds varxZr dksbZ fufuZfgrhdj.k micaf/kr ugha gS] pwafd ,d ckj 
dCtk ys fy;k x;k gS] /kkjk 24¼2½ ds varxZr dksbZ O;ixr ugha gSA ¼bankSj MOgsyiesUV 
vFkkWfjVh fo- euksgjyky½	 (SC)…2179

Right to Fair Compensation and Transparency in Land Acquisition, 
Rehabilitation and Resettlement Act, (30 of 2013), Section 24(2) and Land 
Acquisition Act (1 of 1894), Section 17(1) – Possession under Urgency – Lapse 
of Proceedings – Held – Where no award is passed and possession has been 
taken in urgency u/S 17(1) of old Act of 1894, there is no lapse of entire 
proceedings but only higher compensation would follow u/S 24(1)(a) of Act of 
2013 even if payment has not been made or tendered under the old Act – 
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Provision of lapse u/S 24 only available when award is made but possession 
not taken within five years nor compensation paid. [Indore Development 
Authority Vs. Manoharlal]	 (SC)…2179

Hkwfe vtZu] iquokZlu vkSj iquO;ZoLFkkiu esa mfpr izfrdj vkSj ikjnf'kZrk dk 
vf/kdkj vf/kfu;e] ¼2013 dk 30½] /kkjk 24¼2½ ,oa Hkwfe vtZu vf/kfu;e ¼1894 dk 1½] 
/kkjk 17¼1½ & vR;ko';drk ds v/khu dCtk & dk;Zokfg;kas dk O;ixr gksuk & 
vfHkfu/kkZfjr & tgka dksbZ vf/kfu.kZ; ikfjr ugha fd;k x;k gS rFkk 1894 ds iqjkus 
vf/kfu;e dh /kkjk 17¼1½ ds varxZr vR;ko';drk esa dCtk fy;k x;k gS] laiw.kZ 
dk;Zokfg;ka O;ixr ugha gksrh gS ijarq 2013 ds vf/kfu;e dh /kkjk 24¼1½¼a½ ds varxZr 
dsoy mPprj izfrdj fn;k tk,xk Hkys gh iqjkus vf/kfu;e ds varxZr Hkqxrku ugha 
fd;k x;k gks u izLrqr fd;k x;k gks & /kkjk 24 ds varxZr O;ixr dk mica/k dsoy rc 
miyC/k gS tc vf/kfu.kZ; fd;k x;k gS ysfdu ikap o"kksZa ds Hkhrj dCtk ugha fy;k x;k 
gks u gh izfrdj dk Hkqxrku fd;k x;k gksA ¼bankSj MOgsyiesUV vFkkWfjVh fo- 
euksgjyky½	 (SC)…2179

Rules of Business of the Executive, Government of M.P., Rule 13 – See – 
Constitution – Article 166(i), 166(2), 166(3) & 226 [State of M.P. Vs. Khasgi 
(Devi Ahilya Bai Holkar Charities) Trust, Indore]	 (DB)…2538

e-iz- dk;Zikyd 'kklu ds dk;Z fu;e] fu;e 13 & ns[ksa & lafo/kku & vuqPNsn 
166¼i½] 166¼2½] 166¼3½ o 226 ¼e-iz- jkT; fo- [kklxh ¼nsoh vfgY;k ckbZ gksYdj 
pSfjVht½ VªLV] bankSj½	 (DB)…2538

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act 
(33 of 1989), Section 3(1)(w)(ii) & 14-A(2) – See – Penal Code, 1860, Sections 
363, 366-A & 376 [Sunita Gandharva (Smt.) Vs. State of M.P.]	 …2691

vuqlwfpr tkfr vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e ¼1989 
dk 33½] /kkjk 3¼1½¼w½¼ii½ o 14&A¼2½ & ns[ksa & n.M lafgrk] 1860] /kkjk,Wa 363] 366&A 
o 376 ¼lquhrk xU/koZ ¼Jherh½ fo- e-iz- jkT;½	 …2691

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act 
(33 of 1989), Section 14-A(2) – See – Criminal Procedure Code, 1973, Section 
439(2) [Sunita Gandharva (Smt.) Vs. State of M.P.]	 …2691

vuqlwfpr tkfr vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e ¼1989 
dk 33½] /kkjk 14&A¼2½ & ns[ksa & n.M çfØ;k lafgrk] 1973] /kkjk 439¼2½ ¼lquhrk 
xU/koZ ¼Jherh½ fo- e-iz- jkT;½	 …2691

School Education District Institute of Education and Training 
(Gazetted) Service Recruitment Rules, M.P., 1991, Rules 4, 6 & 11 – See – 
School Education Teacher Education and Training Academic (Gazetted) 
Service Recruitment and Conditions of Service Rules, M.P, 2011, Rule 4(2)(a) 
& 6(c) [Devendra Kumar Soni Vs. State of M.P.]	 …2799
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Ldwy f'k{kk] ftyk f'k{kk ,oa izf'k{k.k laLFkku ¼jktif=r½ lsok HkrhZ fu;e] e-iz-
] 1991] fu;e 4] 6 o 11 & ns[ksa & Ldwy f'k{kk] f'k{kd&f'k{kk ,oa izf'k{k.k vdknfed 
¼jktif=r½ lsok HkrhZ rFkk lsok dh 'krsZa fu;e] e-iz-] 2011] fu;e 4¼2½¼a½ o 6¼c½ 
¼nsosUnz dqekj lksuh fo- e-iz- jkT;½	 …2799

School Education Teacher Education and Training Academic 
(Gazetted) Service Recruitment and Conditions of Service Rules, M.P, 2011, 
Rule 4(2)(a) & 6(c) and School Education District Institute of Education and 
Training (Gazetted) Service Recruitment Rules, M.P., 1991, Rules 4, 6 & 11 – 
Repatriation to Parent Department – Held – Petitioner was neither holding the 
post of Lecturer at the time of commencement of Rules of 2011 nor he was 
absorbed in DIET cadre under Rules of 1991, nor he is a person directly 
recruited to service under Rules of 2011 & Rules of 1991 – He cannot be 
treated to be in service of DIET after commencement of Rules of 1991 & 2011 
– No ground of interference – Petition dismissed. [Devendra Kumar Soni Vs. 
State of M.P.]	 …2799

Ldwy f'k{kk] f'k{kd&f'k{kk ,oa izf'k{k.k vdknfed ¼jktif=r½ lsok HkrhZ rFkk 
lsok dh 'krsZa fu;e] e-iz-] 2011] fu;e 4¼2½¼a½ o 6¼c½ ,oa Ldwy f'k{kk] ftyk f'k{kk ,oa 
izf'k{k.k laLFkku ¼jktif=r½ lsok HkrhZ fu;e] e-iz-] 1991] fu;e 4] 6 o 11 & ewy 
foHkkx dks laizR;korZu & vfHkfu/kkZfjr & 2011 ds fu;e izkjaHk gksus ds le; ;kph u rks 
izk/;kid dk in /kkj.k fd;s Fkk] u 1991 ds fu;eksa ds varxZr] ftyk f'k{kk ,oa izf'k{k.k 
laLFkku ¼Mh-vkbZ-bZ-Vh-½ laoxZ esa mldk lafoy;u fd;k x;k Fkk vkSj u gh og fu;e] 
2011 o fu;e] 1991 ds varxZr] lsok esa lh/kh HkrhZ fd;k x;k ,d O;fDr gS & 1991 o 
2011 ds fu;eksa ds izkjaHk gksus ds i'pkr~] mls Mh-vkbZ-bZ-Vh- dh lsok esa gksuk ugha ekuk 
tk ldrk & gLr{ksi dk dksbZ vk/kkj ugha & ;kfpdk [kkfjtA ¼nsosUnz dqekj lksuh fo- e-
iz- jkT;½	 …2799

Securities and Exchange Board of India Act, (15 of 1992), Section 26 – 
Cognizance of Offence by Court – Bar – Held – Case relates to breach of 
provisions of SEBI Act, 1992 and SEBI Regulations, 2013 – Only Special 
Court empowered to take cognizance on basis of complaint filed by SEBI 
Board – Police not authorized to register FIR in such cases because there is a 
statutory bar in such matters – FIR and subsequent proceedings quashed – 
Application allowed. [Alka Shrivastava Vs. State of M.P.]	 …*21

Hkkjrh; izfrHkwfr vkSj fofue; cksMZ vf/kfu;e ¼1992 dk 15½] /kkjk 26 & 
U;k;ky; }kjk vijk/k dk laKku & otZu & vfHkfu/kkZfjr & izdj.k] Hkkjrh; izfrHkwfr 
vkSj fofue; cksMZ vf/kfu;e] 1992 ,oa Hkkjrh; izfrHkwfr vkSj fofue; cksMZ fofu;e] 
2013 ds mica/kksa ds Hkax ls lacaf/kr gS & Hkkjrh; izfrHkwfr vkSj fofue; cksMZ }kjk izLrqr 
ifjokn ds vk/kkj ij laKku ysus ds fy, dsoy fo'ks"k U;k;ky; l'kDr gS & ,sls 
izdj.kksa esa iqfyl izFke lwpuk izfrosnu iathc) djus ds fy, izkf/kd`r ugha gS D;ksafd 
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,sls ekeyksa esa dkuwuh otZu gS & izFke lwpuk izfrosnu ,oa i'pkr~orhZ dk;Zokfg;ka 
vfHk[kafMr & vkosnu eatwjA ¼vydk JhokLro fo- e-iz- jkT;½	 …*21

Seeds Act (54 of 1966), Section 19 – See – Essential Commodities Act, 
1955, Section 7(1)(A)(II) & 7(2)  [Imran Meman Vs. State of M.P.]	 …2722

cht vf/kfu;e ¼1966 dk 54½] /kkjk 19 & ns[ksa & vko';d oLrq vf/kfu;e] 
1955] /kkjk 7¼1½¼A½¼II½ o 7¼2½ ¼bejku eseu fo- e-iz- jkT;½	 …2722

Seeds (Control) Order, 1983, Clause 13 – Search & Seizure – Competent 
Authority – Held – Act of search and seizure and taking samples  for 
laboratory testing can only be done by a Seed Inspector – Police was not 
authorized  to do so as per clause 13 of the Control Order, 1983 – Police acted 
in contravention of specific provision. [Imran Meman Vs. State of M.P.]	

…2722

cht ¼fu;a=.k½ vkns'k] 1983] [kaM 13 & ryk'kh o tCrh & l{ke izkf/kdkjh & 
vfHkfu/kkZfjr & ryk'kh ,oa tCrh ,oa iz;ksx'kkyk esa tkap gsrq uewuk ysus dk dk;Z dsoy 
cht fujh{kd }kjk gh fd;k tk ldrk gS & 1983 ds fu;a=.k vkns'k ds [kaM 13 ds 
vuqlkj iqfyl ,slk djus gsrq izkf/kd`r ugha Fkh & iqfyl us fofufnZ"V mica/k ds 
mYya?ku esa dk;Z fd;kA ¼bejku eseu fo- e-iz- jkT;½	 …2722

Seeds (Control) Order, 1983, Clause 14 – Laboratory Test Report – Time 
Period – Held – Laboratory analysis report should be send to concerned seed 
inspector within 60 days from date of receipt of the sample in laboratory 
which was not done in present case – It is a breach of Clause 14 of the Control 
Order, 1983. [Imran Meman Vs. State of M.P.]	 …2722

cht ¼fu;a=.k½ vkns'k] 1983] [kaM 14 & iz;ksx'kkyk tkap izfrosnu & le; 
vof/k & vfHkfu/kkZfjr & iz;ksx'kkyk fo'ys"k.k izfrosnu] iz;ksx'kkyk eas uewuk izkIr gksus 
dh frfFk ls lkB fnuksa ds Hkhrj lacaf/kr cht fujh{kd dks Hkstk tkuk pkfg,] tks fd 
orZeku izdj.k esa ugha fd;k x;k Fkk & ;g fu;a=.k vkns'k] 1983 ds [kaM 14 dk Hkax gSA 
¼bejku eseu fo- e-iz- jkT;½	 …2722

Seeds Rules, 1968, Rule 8 – See – Essential Commodities Act, 1955, 
Section 7(1)(A)(II) & 7(2)  [Imran Meman Vs. State of M.P.]	 …2722

cht fu;e] 1968] fu;e 8 & ns[ksa & vko';d oLrq vf/kfu;e] 1955] /kkjk 
7¼1½¼A½¼II½ o 7¼2½ ¼bejku eseu fo- e-iz- jkT;½	 …2722

Service Law – Appointment – Character Verification – Held – At the 
time of character verification, if a candidate is found acquitted on merits by 
Court, he shall be treated to be eligible for government service. [Anil 
Bhardwaj Vs. The Hon'ble High Court of M.P.]	 (SC)…2735
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lsok fof/k & fu;qfDr & pfj= lR;kiu & vfHkfu/kkZfjr & pfj= lR;kiu ds 
le; ;fn ,d vH;FkhZ dks U;k;ky; }kjk xq.knks"kksa ij nks"keqDr ik;k x;k gS] mls 
ljdkjh lsok gsrq ik= le>k tk,xkA ¼vfuy Hkkj}kt fo- ekuuh; mPp U;k;ky; e-iz-½	

(SC)…2735

Service Law – Appointment – Select List – Held – Mere inclusion in 
select list does not give an indefeasible right to a candidate – Employer has a 
right to refuse appointment on valid grounds. [Anil Bhardwaj Vs. The 
Hon'ble High Court of M.P.]	 (SC)…2735

lsok fof/k & fu;qfDr & p;u lwph & vfHkfu/kkZfjr & ek= p;u lwph esa 
lekos'k] ,d vH;FkhZ dks dksbZ vts; vf/kdkj ugha nsrk & fu;ksDrk dks fof/kekU; 
vk/kkjksa ij fu;qfDr ls euk djus dk vf/kdkj gSA ¼vfuy Hkkj}kt fo- ekuuh; mPp 
U;k;ky; e-iz-½	 (SC)…2735

Service Law – Constitution – Article 142 – Compassionate Appointment 
– Work Charged/Permanent/Regular Employee – Difference – Held – Father 
of respondent was a work-charged employee and has been paid out of work-
charged/contingency fund and having completed 15 yrs of service attained 
status of permanent employee which entitled him for pension and 
krammonati but this will however not ipso facto give him status of regular 
employee – Family of late employee has already been paid entitlement as per 
applicable policy – Exercising powers under Article 142, compassionate 
grant increased from 1 lakh to 2 lakhs – Appeal allowed. [State of M.P. Vs. 
Amit Shrivas]	 (SC)…2516

lsok fof/k & lafo/kku & vuqPNsn 142 & vuqdEik fu;qfDr & dk;Z izHkkfjr 
@LFkk;h@fu;fer deZpkjh & varj & vfHkfu/kkZfjr & izR;FkhZ dk firk ,d dk;Z 
izHkkfjr deZpkjh Fkk vkSj mls dk;Z izHkkfjr@vkdfLedrk fuf/k ls Hkqxrku fd;k x;k 
rFkk 15 o"kksZa dh lsok iw.kZ djus ij LFkk;h deZpkjh dk ntkZ izkIr fd;k ftlls og 
isa'ku ,oa ØeksUufr gsrq gdnkj gqvk] ijarq ;g Lo;aeso gh mls fu;fer deZpkjh dk 
ntkZ ugha nsxk & e`r deZpkjh ds ifjokj dks] iz;ksT; uhfr ds vuqlkj igys gh gdnkjh 
dk Hkqxrku fd;k tk pqdk gS & vuqPNsn 142 ds varxZr 'kfDr;ksa dk iz;ksx djrs gq, 
vuqdEik vuqnku 1 yk[k ls c<+kdj 2 yk[k fd;k x;k & vihy eatwjA ¼e-iz- jkT; fo- 
vfer Jhokl½	 (SC)…2516

Service Law – Dismissal – Backwages – Grounds – Illegal release of 
pension of a widow to incompetent person – Held – As per Tribunal's finding, 
pension illegally withdrawn from July 2007 to Nov 2009 and respondent 
joined in 2009 – Being a peon, he has no control over process of 
sanction/release of pension – Other officers who were responsible for 
issuance of pension were given minor punishments – Respondent 
was unnecessarily victimized and subjected to discriminatory and 
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disproportionate punishment – Tribunal rightly granted 30% backwages – 
Petition dismissed with cost of Rs. 25,000 to be paid to respondent. [Union 
Bank of India Vs. Vinod Kumar Dwivedi]	 …2656

lsok fof/k & inP;qfr & fiNyk osru & vk/kkj & v{ke O;fDr dks ,d fo/kok 
dh isa'ku dh voS/k fueqZfDr & vfHkfu/kkZfjr & vf/kdj.k ds fu"d"kZ ds vuqlkj] tqykbZ 
2007 ls uoacj 2009 rd voS/k :i ls isa'ku fudkyh xbZ Fkh rFkk izR;FkhZ us 2009 esa 
dk;Zxzg.k fd;k Fkk & ,d Hk`R; gksus ds ukrs] isa'ku dh eatwjh@fueqZfDr dh izfØ;k ij 
mldk dksbZ fu;a=.k ugha gS & vU; vf/kdkjhx.k tks isa'ku tkjh djus ds fy, 
mRrjnk;h Fks] mUgsa y?kq n.M fn;s x;s Fks & izR;FkhZ dks vuko';d :i ls ihfM+r fd;k 
x;k vkSj foHksndkjh ,oa vuuqikfrd n.M ds v/khu fd;k x;k & vf/kdj.k us mfpr 
:i ls 30% fiNyk osru iznku fd;k & izR;FkhZ dks vnk fd;s tkus ds fy, :i;s 
25]000@& O;; ds lkFk ;kfpdk [kkfjtA ¼;wfu;u cSad vkWQ bafM;k fo- fouksn dqekj 
f}osnh½	 …2656

Service Law – Fundamental Rules, 54 & 54-A – Suspension – Arrears of 
Pay – Petitioner was facing trial u/S 354 IPC and later secured acquitted on 
basis of compromise – Held – Full Bench of this Court concluded that 
acquittal on basis of compromise cannot be held to be honourable acquittal – 
No fault found, if department refused to pay arrears of salary for period of 
suspension – Petition dismissed. [Vijay Manjhi Vs. State of M.P.]	 …*22

lsok fof/k & ewyHkwr fu;e] 54 o 54-A& fuyacu & osru dk cdk;k & ;kph] 
/kkjk 354] Hkk-na-la- ds varxZr fopkj.k dk lkeuk dj jgk Fkk vkSj ckn esa le>kSrs ds 
vk/kkj ij nks"keqfDr izkIr dh & vfHkfu/kkZfjr & bl U;k;ky; dh iw.kZ U;k;ihB us 
fu"df"kZr fd;k fd le>kSrs ds vk/kkj ij nks"keqfDr dks lEekuiwoZd nks"keqfDr ugha 
Bgjk;h tk ldrk & dksbZ nks"k ugha ik;k x;k] ;fn foHkkx us fuyacu vof/k ds osru ds 
cdk;k dk Hkqxrku djus ls euk dj fn;k & ;kfpdk [kkfjtA ¼fot; eka>h fo- e-iz- 
jkT;½	 …*22

Service Law – Honourable Acquittal & Suitability of Candidate – Held – 
In one case, petitioner was acquitted on basis of compromise and in the other, 
on basis of witness turning hostile – Although petitioner has not obtained 
honourable acquittal, but respondents failed to consider his suitability on 
post of Assistant Grade III in Excise Department. [Jitendra Kumar Gupta 
Vs. State of M.P.]	 …*26

lsok fof/k & lEekuiwoZd nks"keqfDr o vH;FkhZ dh mi;qDrrk & vfHkfu/kkZfjr & 
,d izdj.k esa ;kph dks le>kSrs ds vk/kkj ij rFkk vU; esa lk{kh i{k fojks/kh gks tkus ds 
vk/kkj ij nks"keqDr fd;k x;k Fkk & ;|fi ;kph us lEekuiwoZd nks"keqfDr vfHkizkIr ugha 
dh gS fdarq izR;FkhZx.k] vkcdkjh foHkkx esa lgk;d xzsM III ds in ij mldh mi;qDrrk 
dk fopkj djus eas foQy jgsA ¼ftrsUnz dqekj xqIrk fo- e-iz- jkT;½	 …*26
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Service Law – Promotion & Timescale (Krammonati) – Entitlement – 
Held – Appellant promoted on 10.07.2009 which he had forgone – 
Subsequently he became entitled for timescale w.e.f. 22.07.2010 after 
completing 12 years of service in UDT cadre – If person forgoes his 
promotion, he would not be subsequently entitled for krammonati – Appeal 
dismissed. [Premlata Raikwar (Smt.) Vs. State of M.P.]	 (DB)…2532

lsok fof/k & inksUufr o le;eku ¼ØeksUufr½ & gdnkjh & vfHkfu/kkZfjr & 
vihykFkhZ dks 10-07-2009 dks inksUur fd;k x;k ftldk mlus LosPNk ls ifjR;kx 
fd;k Fkk & rRi'pkr~] og izoj Js.kh f'k{kd laoxZ esa 12 o"kksaZ dh lsok iw.kZ djus ds 
i'pkr~] 22-07-2010 ls izHkkoh :i ls le;eku gsrq gdnkj cuk & ;fn O;fDr mldh 
inksUufr dk LosPNk ls ifjR;kx djrk gS] og i'pkr~orhZ :i ls ØeksUufr gsrq gdnkj 
ugha gksxk & vihy [kkfjtA ¼izseyrk jSdokj ¼Jherh½ fo- e-iz- jkT;½	 (DB)…2532

Service Law – Promotion & Timescale (Krammonati) – Held – If 
proposition of appellant that even after refusing promotion he can avail 
Krammonati is accepted, then the raison d`etre of financial-upgradation 
scheme which is to weed out career stagnation of employees, would be 
frustrated – The day appellant refused to accept promotion, he could no 
longer be called a stagnating employee. [Premlata Raikwar (Smt.) Vs. State 
of M.P.]	 (DB)…2532

lsok fof/k & inksUufr o le;eku ¼ØeksUufr½ & vfHkfu/kkZfjr & vihykFkhZ dh 
izfriknuk fd inksUufr vLohdkj djus ds i'pkr~ Hkh og ØeksUufr dk miHkksx dj 
ldrk gS] ;fn Lohdkj dh tkrh gS rc foRrh; mUu;u dh Ldhe dk eq[; iz;kstu tks 
fd deZpkjh dh dfj;j o`f):} vyx djus ds fy, gS] foQy gks tk,xk & ftl fnu 
vihykFkhZ us inksUufr vLohdkj dh] mlds ckn mls o`f):} deZpkjh ugha dgk tk 
ldrkA ¼izseyrk jSdokj ¼Jherh½ fo- e-iz- jkT;½	 (DB)…2532

Service Law – Recruitment – Criminal Antecedents – Suitability of 
Candidate – Post of Assistant Grade III in Excise Department – Held – 
Although said post do require public standard and integrity but it may differ 
in comparison to any post in Police Department – Respondents committed 
material illegality in not considering suitability of petitioner in said post – 
Petitioner has not suppressed any material fact and disclosed registration as 
well as outcome (acquittal) of criminal cases – Impugned order quashed – 
Respondents directed to reconsider suitability of petitioner on said post – 
Petition allowed. [Jitendra Kumar Gupta Vs. State of M.P.]	 …*26

lsok fof/k & HkrhZ & vkijkf/kd iwoZo`Rr & vH;FkhZ dh mi;qDrrk & vkcdkjh 
foHkkx esa lgk;d xzsM III dk in & vfHkfu/kkZfjr & ;|fi mDr in] yksd ekud ,oa 
lR;fu"Bk dh vis{kk djrk gS] ijarq og iqfyl foHkkx esa fdlh in dh rqyuk esa fHkUu gks 
ldrk gS & izR;FkhZx.k us mDr in ij ;kph dh mi;qDrrk dks fopkj esa u ysus eas 
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rkfRod voS/krk dkfjr dh & ;kph us fdlh rkfRod rF; dk fNiko ugha fd;k gS vkSj 
nkf.Md izdj.kksa ds iath;u ds lkFk lkFk ifj.kke ¼nks"keqfDr½ dk Hkh izdVu fd;k gS & 
vk{ksfir vkns'k vfHk[kafMr & izR;FkhZx.k dks mDr in ij ;kph dh mi;qDrrk dk 
iqufoZpkj djus ds fy, funsf'kr fd;k x;k & ;kfpdk eatwjA ¼ftrsUnz dqekj xqIrk fo- 
e-iz- jkT;½	 …*26

Service Law – Repatriation – Held – It is always the prerogative of 
borrowing department to retain service of person on deputation and at any 
point of time they can be repatriated to the parent department – Since service 
of petitioner was not found satisfactory, he was repatriated to parent 
department – Repatriation order is neither punitive nor casting any stigma 
on petitioner because he has already been earlier punished for irregularities. 
[Devendra Kumar Soni Vs. State of M.P.]	 …2799

lsok fof/k & laizR;korZu & vfHkfu/kkZfjr & izfrfu;qfDr ij O;fDr dh lsok 
izfr/kkfjr djuk] lnSo] lsok m/kkj ysus okys foHkkx dk ijekf/kdkj gksrk gS vkSj fdlh 
Hkh le; mUgsa ewy foHkkx dks laizR;kofrZr fd;k tk ldrk gS & pwafd ;kph dh lsok 
larks"ktud ugha ikbZ xbZ Fkh] mls ewy foHkkx dks laizR;kofrZr dj fn;k x;k Fkk & 
laizR;korZu vkns'k u rks n.MkRed gS vkSj u gh ;kph ij dksbZ dyad yxkus okyk gS 
D;ksafd mls vfu;ferrkvksa ds fy, iwoZ esa gh nf.Mr fd;k tk pqdk gSA ¼nsosUnz dqekj 
lksuh fo- e-iz- jkT;½	 …2799

Service Law – Suspension & Termination – Held – There is no 
distinction between termination on conviction and suspension during 
pendency of criminal case – If a person chargesheeted in a case involving 
moral turpitude then he can always be placed under suspension under 
relevant rules. [Vijay Manjhi Vs. State of M.P.]	 …*22

lsok fof/k & fuyacu o lsok lekfIr & vfHkfu/kkZfjr & nks"kflf) ij lsok 
lekfIr ,oa nkf.Md izdj.k ds yafcr jgus ds nkSjku fuyacu esa dksbZ foHksn ugha gS & 
;fn ,d O;fDr dks uSfrd v/kerk ds lekos'k okys fdlh izdj.k esa nks"kkjksfir fd;k 
x;k gS rc mls lqlaxr fu;eksa ds varxZr] fuyacu ds v/khu fcYdqy j[kk tk ldrk gSA 
¼fot; eka>h fo- e-iz- jkT;½	 …*22

Stamp Act, Indian (2 of 1899), Schedule 1-A, Article 5(3)(i) – Stamp 
Duty – Calculation – Question of Possession – Held – Although agreement to 
sell was termed as “without possession” but clause of agreement shows that 
there was a clear intention of parties to terminate landlord-tenant 
relationship – Since possession of Respondent-1 (tenant) was altered from 
that of tenant to that of transferee under contract, agreement to sell would be 
a conveyance and is chargeable under Article 5(3)(i) of Schedule 1-A – 
Document was not sufficiently stamped – Impugned order set aside – Petition 
allowed. [Rajendra Kumar Agrawal Vs. Anil Kumar]	 …2462
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LVkEi vf/kfu;e] Hkkjrh; ¼1899 dk 2½] vuqlwph 1&A] vuqPNsn 5¼3½¼i½ & 
LVkEi 'kqYd & x.kuk & dCts dk iz'u & vfHkfu/kkZfjr & ;|fi foØ; ds djkj dks 
**fcuk dCts** ds :i esa ifjHkkf"kr fd;k x;k Fkk ysfdu djkj dk [kaM ;g n'kkZrk gS fd 
i{kdkjksa dk Hkw&Lokeh&fdjk,nkj ds laca/k dks lekIr djus dk ,d Li"V vk'k; Fkk & 
pwafd izR;FkhZ Ø- 1 ¼fdjk,nkj½ ds dCts dks lafonk ds varxZr fdjk,nkj ls varfjrh eas 
ifjofrZr fd;k x;k Fkk] foØ; dk djkj ,d gLrkarj.k gksxk rFkk vuqlwph 1&A ds 
vuqPNsn 5¼3½¼i½ ds varxZr izHkk;Z gS & nLrkost i;kZIr :i ls LVkfEir ugha Fkk & 
vk{ksfir vkns'k vikLr & ;kfpdk eatwjA ¼jktsUnz dqekj vxzoky fo- vfuy dqekj½

…2462

State Emblem of India (Prohibition of Improper Use) Act, (50 of 2005), 
Section 3 – Applicability – Held – Breach of this provision would occur only 
when the emblem is used in order to create an impression that it relates to 
Government or it is an official document of Central Government – It applies 
in case where a person actually would use such emblem in his car or uniform 
or any other place, giving impression that the car, uniform etc relates to 
government and person shows as if he is authorized to use such property – In 
instant case, breach of provision not established. [Ekta Kapoor Vs. State of 
M.P.]	 …2837

Hkkjr dk jkT; laizrhd ¼vuqfpr iz;ksx izfr"ks/k½ vf/kfu;e] ¼2005 dk 50½] 
/kkjk 3 & iz;ksT;rk & vfHkfu/kkZfjr & bl mica/k dk Hkax dsoy rc ?kfVr gksxk tc 
laizrhd dk mi;ksx ,slh /kkj.kk l`ftr djus gsrq fd;k x;k gS fd og ljdkj ls 
lacaf/kr gS ;k og dsanzh; ljdkj dk ,d 'kkldh; nLrkost gS & ;g ,sls izdj.k ij 
ykxw gksrk gS tgka ,d O;fDr mDr laizrhd dk mi;ksx mldh dkj esa ;k onhZ ;k fdlh 
vU; LFkku ij ;g izHkko fn[kkrs gq, djrk gS fd og dkj] onhZ bR;kfn] ljdkj ls 
lacaf/kr gS vkSj O;fDr n'kkZrk gS tSls fd og mDr laifRr dk mi;ksx djus ds fy, 
izkf/kd`r gS & orZeku izdj.k esa] mica/k dk Hkax LFkkfir ughaA ¼,drk diwj fo- e-iz- 
jkT;½	 …2837

Supreme Court Judges (Salary and Conditions of Service) Act (41 of 
1958), Section 16B and High Court Judges (Salaries and Conditions of Service) 
Act, (28 of 1954), Section 17B – Pension/Family Pension – Additional 
Quantum – Interpretation of word “From” – Held – Interpretation of Section 
17B of Act of 1954 shall apply mutatis mutandis to Section 16B of Act of 1958 
i.e. the expression “From” in each entry of scale provided u/S 16B will mean 
“starting point” of “the year” instead of “after” the completion of “the year”. 
[Justice Shambhu Singh (Rtd.) Vs. Union of India]	 (DB)…2804

mPpre U;k;ky; U;k;k/kh'k ¼osru vkSj lsok 'krsZa½ vf/kfu;e] ¼1958 dk 41½] 
/kkjk 16B ,oa mPp U;k;ky; U;k;k/kh'k ¼osru vkSj lsok 'krsZa½ vf/kfu;e ¼1954 dk 28½] 
/kkjk 17B & isa'ku@ifjokj isa'ku & vfrfjDr ek=k & **ls** 'kCn dk fuoZpu & 
vfHkfu/kkZfjr & 1954 ds vf/kfu;e dh /kkjk 17B dk fuoZpu 1958 ds vf/kfu;e dh 

INDEX 59



/kkjk 16B ij ;Fkko';d ifjorZu lfgr ykxw gksxk vFkkZr~ /kkjk 16B ds varxZr 
micaf/kr iSekus dh izR;sd izfof"V esa vfHkO;fDr **ls** dk vFkZ **o"kZ** ds iw.kZ gksus ds 
**i'pkr~** ds ctk; **o"kZ** dk **izkjaHk fcanq** gksxkA ¼tfLVl 'kEHkw flag ¼lsokfuo`Ùk½ fo- 
;wfu;u vkWQ bafM;k½	 (DB)…2804

Supreme Court Judges (Salary and Conditions of Service) Act (41 of 
1958), Section 16B, High Court Judges (Salaries and Conditions of Service) 
Act, (28 of 1954), Section 17B and Constitution – Article 226 – Scope & 
Jurisdiction – Held – Relief of general nature sought by petitioner for 
extension of benefits of Section 16B of Act of 1958 and Section 17B of Act of 
1954 to the retired Judges of High Courts and Supreme Court or their 
respective family pensioner cannot be acceded to – Respondents directed to 
construe the word “From” as first day of entering minimum age of slab to the 
petitioners – Petitions allowed to such extent. [Justice Shambhu Singh (Rtd.) 
Vs. Union of India]	 (DB)…2804

mPpre U;k;ky; U;k;k/kh'k ¼osru vkSj lsok 'krsZa½ vf/kfu;e] ¼1958 dk 41½] 
/kkjk 16B] mPp U;k;ky; U;k;k/kh'k ¼osru vkSj lsok 'krsZa½ vf/kfu;e ¼1954 dk 28½] 
/kkjk 17B ,oa lafo/kku & vuqPNsn 226 & O;kfIr o vf/kdkfjrk & vfHkfu/kkZfjr & ;kph 
}kjk mPp U;k;ky;ksa ,oa loksZPp U;k;ky; ds lsokfuo`Rr U;k;k/kh'kksa ;k muds ifjokj 
ds lacaf/kr isa'kuHkksxh dks 1958 ds vf/kfu;e dh /kkjk 16B rFkk 1954 ds vf/kfu;e dh 
/kkjk 17B ds ykHk dk foLrkj djus ds fy, pkgk x;k lkekU; Lo:i dk vuqrks"k 
Lohdkj ugha fd;k tk ldrk & izR;FkhZx.k dks **ls** 'kCn dk vFkZ ;kphx.k ds U;wure 
vk;q LySc esa izos'k djus ds izFke fnu ds :i esa yxk;s tkus gsrq funsf'kr fd;k x;k & 
;kfpdk,¡ mDr lhek rd eatwjA ¼tfLVl 'kEHkw flag ¼lsokfuo`Ùk½ fo- ;wfu;u vkWQ 
bafM;k½	 (DB)…2804

The Commercial Courts, Commercial Division and Commercial 
Appellate Division of High Courts Act, 2015 (4 of 2016), Section 8 and 
Constitution – Article 227 – Held – Apex Court concluded that Section 8 of the 
Act of 2015 cannot be read to mean that supervisory jurisdiction of this 
Court under Article 227 of Constitution is taken away in any manner. 
[Beyond Malls LLP Vs. Lifestyle International Pvt. Ltd.]	 (DB)…2650

okf.kfT;d U;k;ky;] mPp U;k;ky; okf.kfT;d izHkkx vkSj okf.kfT;d vihy 
izHkkx vf/kfu;e] 2015 ¼2016 dk 4½] /kkjk 8 ,oa lafo/kku & vuqPNsn 227 & 
vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k fd 2015 ds vf/kfu;e dh /kkjk 8 
dks bl vFkZ esa ugha i<+k tk ldrk fd lafo/kku ds vuqPNsn 227 ds varxZr bl 
U;k;ky; dh i;Zos{kh vf/kdkfjrk dks fdlh Hkh izdkj ls gVk;k x;k gSA ¼fc;kWUM ekWYl 
,y,yih fo- ykbZQLVkby baVjus'kuy izk-fy-½	 (DB)…2650 

Title – Burden of Proof – Held – Plaintiff in possession since 1946, 
various permissions have been granted to them by State Authorities and 
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Municipal Corporation during 1961 to 1995 – Plaintiff established a high 
degree of probability in their favour – Onus shifted on defendant/State to 
prove the contrary, which they failed to discharge – Appeal dismissed. [State 
of M.P. Vs. Smt. Betibai (Dead) Through Her LRs.]	 …2826

gd & lcwr dk Hkkj & vfHkfu/kkZfjr & 1946 ls oknh dk dCtk] 1961 ls 1995 
ds nkSjku jkT; izkf/kdkjhx.k ,oa uxjikfydk fuxe }kjk mUgsa fofHkUu vuqefr;kWa iznku 
dh xbZ gSa & oknh us muds i{k esa mPp Lrj dh laHkkO;rk LFkkfir dh & blds foijhr 
fl) djus dk Hkkj izfroknh@jkT; ij pyk tkrk gS ftldk fuoZgu djus esa os vlQy 
jgs & vihy [kkfjtA ¼e-iz- jkT; fo- Jherh csVhckbZ ¼e`rd½ }kjk fof/kd izfrfuf/k½	

…2826

Uchcha Nyayalaya (Khand Nyaypeeth Ko Appeal) Adhiniyam, M.P. 
2005 (14 of 2006), Section 2(1) and Panchayat Raj Evam Gram Swaraj 
Adhiniyam, M.P. 1993 (1 of 1994), Section 39(4) – Writ Appeal – 
Maintainability – Held – Division Bench of this Court has earlier, in case of 
Balu Singh has opined that as per Section 39(4) of 1993 Adhiniyam, once 
office bearer is placed under suspension, such person shall also be 
disqualified for being elected during suspension period – Since consequences 
of such order is of final nature, writ appeal is maintainable. [Dhara Singh 
Patel Vs. State of M.P.]	 (DB)…2426

mPp U;k;ky; ¼[k.M U;k;ihB dks vihy½ vf/kfu;e] e-Á-] 2005 ¼2006 dk 
14½] /kkjk 2 ¼1½ ,oa iapk;r jkt ,oa xzke Lojkt vf/kfu;e] e-Á- 1993 ¼1994 dk 1½] 
/kkjk 39¼4½ & fjV vihy & iks"k.kh;rk & vfHkfu/kkZfjr & bl U;k;ky; dh [kaMihB us 
iwoZ esa ckyw flag ds izdj.k esa ;g er fn;k Fkk fd 1993 ds vf/kfu;e dh /kkjk 39 ¼4½ ds 
vuqlkj] ,d ckj inkf/kdkjh dks fuyafcr dj fn;k tkrk gS] rks ,sls O;fDr dks fuyacu 
vof/k ds nkSjku fuokZfpr gksus ds fy, Hkh v;ksX; ?kksf"kr fd;k tk,xk & pwafd mDr 
vkns'k ds ifj.kke vafre Lo:i ds gSa] fjV vihy iks"k.kh; gSA ¼/kkjk flag iVsy fo- e-iz- 
jkT;½	 (DB)…2426

Uchchatar Nyayik Sewa (Bharti Tatha Sewa Shartein) Niyam, M.P., 
1994 – Recruitment of District Judges – Character Verification – Criminal Case 
– Rejection of candidature on ground of pending criminal case – Held – Since 
at the time of character verification, appellant had not been acquitted and 
was subsequently acquitted after more than a year from rejection of his 
candidature, appellant rightly held unsuitable for the post – High Court 
rightly dismissed the petition – Appeal dismissed. [Anil Bhardwaj Vs. The 
Hon'ble High Court of M.P.]	 (SC)…2735

mPprj U;kf;d lsok ¼HkrhZ rFkk lsok 'krsZa½ fu;e] e-iz-] 1994 & ftyk 
U;k;k/kh'kksa dh HkrhZ & pfj= lR;kiu & nkf.Md izdj.k & yafcr nkf.Md izdj.k ds 
vk/kkj ij vH;fFkZrk dh vLohd`fr & vfHkfu/kkZfjr & pwafd pfj= lR;kiu ds le;] 
vihykFkhZ dks nks"keqDr ugha fd;k x;k Fkk ,oa rRi'pkr~ mldh vH;fFkZrk dh vLohd`fr 
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ls ,d o"kZ ls vf/kd le; i'pkr~ nks"keqDr fd;k x;k Fkk] vihykFkhZ dks in gsrq 
v;ksX;] mfpr :i ls Bgjk;k x;k & mPp U;k;ky; us ;kfpdk mfpr :i ls [kkfjt 
dh & vihy [kkfjtA ¼vfuy Hkkj}kt fo- ekuuh; mPp U;k;ky; e-iz-½	 (SC)…2735

Urban Engineering Service (Recruitment and Conditions of Service) 
Rules, M.P., 2015, Schedule 1 – Deputation – Consent – Held – Petitioner, 
employee of Urban Administration Department – As per Schedule 1 of Rules, 
posting of Superintendent Engineers and Executive Engineers on deputation 
to Municipal Corporation is already provided, hence consent of employee is 
implicit – Rule do not provide for any separate consent – No infirmity in 
impugned order of transfer – Petition dismissed. [Arun Kumar Mehta Vs. 
State of M.P.]	 …*23

jkT; uxjh; ;kaf=dh lsok ¼HkrhZ ,oa lsok dh 'krsZa½ fu;e] e-iz-] 2015] vuqlwph 
1 & izfrfu;qfDr & lgefr & vfHkfu/kkZfjr & ;kph] uxjh; iz'kklu foHkkx dk deZpkjh 
& fu;eksa dh vuqlwph 1 ds vuqlkj] uxjikfydk fuxe esa izfrfu;qfDr ij v/kh{k.k 
;a=hx.k ,oa dk;Zikyu ;a=hx.k dh inLFkkiuk igys ls micaf/kr gS] vr% deZpkjh dh 
lgefr vfHkizsr gS & fu;e fdlh i`Fkd lgefr dks micaf/kr ugha djrk & LFkkukarj.k 
ds vk{ksfir vkns'k esa dksbZ deh ugha & ;kfpdk [kkfjtA ¼v:.k dqekj esgrk fo- e-iz- 
jkT;½	 …*23

* * * * *
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JOURNAL SECTION

IMPORTANT ACTS, AMENDMENTS, CIRCULARS, 
NOTIFICATIONS AND STANDING ORDERS.

AMENDMENT IN THE MADHYA PRADESH MINOR 
MINERAL RULES, 1996

[Published in Madhya Pradesh Gazette (Extra-ordinary), dated 17 November 2020, 
page Nos. 901 to 902]

No. F.19-5-2019-XII-1-Part.— In exercise of the powers conferred by sub-
section (1) of Section 15 of the Mines and Minerals (Development and Regulation) 
Act, 1957 (67 of 1957), the State Government, hereby, makes the following 
amendment in the Madhya Pradesh Minor Mineral Rules, 1996, namely:—

AMENDMENT

In the said rules, in rule 68, in sub-rule (3), in the end of proviso, for full 
stop, the colon shall be substituted and thereafter the following proviso shall be 
added, namely:—

"Provided further that the State Government exempts the 
royalty on ordinary clay and murrum to be used in the works of the 
Bharatmala Pariyojana being implemented in the State of Madhya 
Pradesh by the Government of India, Ministry of Road Transport 
and Highways."

2. This exemption shall apply from the date of publication of this 
notification in the Official Gazette.

e/;izns'k ds jkT;iky ds uke ls rFkk vkns'kkuqlkj]
vkj-vkj-Hkksalys] vij lfpo-

------------------------

NOTIFICATION REGARDING EXTENSION OF TIME FOR THE 
COMPLIANCE UNDER M.P. GOODS AND SERVICES TAX ACT, 2017

[Published in Madhya Pradesh Gazette (Extra-ordinary), dated 05 December 2020, 
page Nos. 956(1) to 956(2)]

No. F-A3-31-2020-1-V-(67).–In exercise of the powers conferred by 
Section 168A of the Madhya Pradesh Goods and Services Tax Act, 2017 (19 of 
2017), (hereafter in this notification referred to as the said Act), in view of the 
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spread of pandemic COVID-19 across many countries of the world including 
India, the State Government, on the recommendations of the Council, hereby 
notifies, as under :-

(i)�  Where, any time limit for completion or compliance of any action, 
by any authority or by any person, has been specified in, or 
prescribed or notified under the said Act, which falls during the 
period from the 20th day of March, 2020 to 29th day of June, 2020, 
and where completion or compliance of such action has not been 
made within such time, then, the time limit for completion or 
compliance of such action, shall be extended upto the 30th day of 
June, 2020, including for the purposes of :-

(a)� completion of any proceeding or passing of any order or 
issunace of any notice, intimation, notification, sanction or 
approval or such other action, by whatever name called, by 
any authority, commission or tribunal, by whatever name 
called, under the provisions of the Acts stated above; or

(b)� filing of any appeal, reply or application or furnishing of 
any report, document, return, statement or such other 
record, by whatever name called, under the provisions of 
the Acts stated above;

� but, such extension of time shall not be applicable for the 
compliances of the provisions of the said Act, as mentioned below:-

(a)� Chapter IV;

(b)� sub-section (3) of Section 10, Sections 25, 27, 31, 37, 47,  
50, 69, 90, 122, 129;

(c)� Section 39, except sub-section (3), (4) and (5);

(d)� Section 68, in so far as e-way bill is concerned; and

(e)� rules made under the provisions specified at clause (a) to 
(d) above;

(ii)� Where an e-way bill has been generated under rule 138 of the 
Madhya Pradesh Goods and Services Tax Rules, 2017 and its 
period of validity expires during the period 20th day of March, 
2020 to 15th day of April, 2020, the validity period of such e-way 
bill shall be deemed to have been extended till the 30th day of 
April, 2020.
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2.   This notification shall deemed to have come into force with effect from the 
20th day of March, 2020.

� By order and in the name of the Governor of Madhya Pradesh,           
RATNAKAR JHA, Dy. Secy.

-------------------

NOTIFICATION REGARDING EXTENSION OF TIME FOR ISSUANCE 
OF ORDER IN TERMS OF PROVISIONS OF SUB-SECTION 5 R/W SUB-
SECTION 7 OF SECTION 54 UNDER M.P. GOODS AND SERVICES TAX 
ACT, 2017

[Published in Madhya Pradesh Gazette (Extra-ordinary), dated 05 December 2020, 
page No. 956(3) ]

No. F-A3-32-2020-1-V(65).–In exercise of the powers conferred by 
Section 168A of the Madhya Pradesh Goods and Services Tax Act, 2017 (19 of 
2017), (hereafter in this notification referred to as the said Act), in view of the 
spread of pandemic COVID-19 across many countries of the world including 
India, the State Government, on the recommendations of the Council, hereby 
notifies that in cases where a notice has been issued for rejection of refund claim, 
in full or in part and where the time limit for issuance of order in terms of the 
provisions of sub-section (5), read with sub-section (7) of Section 54 of the said 
Act falls during the period from the 20th day of March, 2020 to the 29th day of 
June, 2020, in such cases the time limit for issuance of the said order shall be 
extended to fifteen days after the receipt of reply to the notice from the registered 
person or the 30th day of June, 2020, whichever is later.

2. This notification shall deemed to have come into force with effect from 
the 20th day of March, 2020.

By order and in the name of the Governor of Madhya Pradesh,    
RATNAKAR JHA, Dy. Secy.

-------------------

THE MADHYA PRADESH ONION TRADERS (STOCK-LIMIT AND 
RESTRICTION ON HOARDING) ORDER, 2020

[Published in Madhya Pradesh Gazette (Extra-ordinary), dated 02 November 2020, 
page No. 856(2) to 856(5)]

No. F. 4-4-2014-XXIX-1.— WHEREAS, it is the opinion of the State 
Government that it is necessary and expedient to do so to ensure equitable 
distribution and availability of onions at reasonable prices.

THEREFORE, in exercise of the powers conferred under Section 3 of the 
Essential Commodities Act, 1955 (No. 10 of 1955) read with the Notification No. 
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rd S.O. 3776(E), dated 23 October 2020 & GSR 929 (E), dated 29th September 2016 

of the Ministry of Consumer Affairs, Food and Public Distribution (Department of 
Consumer Affairs), Government of India and GSR 800, dated 9th June 1978 of 
Department of Food, Ministry of Agriculture and Irrigation, hereby makes the 
following order, namely:—

1.  Short title, extent and commencement :—

(i)� This order may be called as "The Madhya Pradesh Onion 
Traders (Stock-Limit and Restriction on Hoarding) Order, 
2020".

(ii)� It extends to the whole of Madhya Pradesh.

(iii)� This order shall come into force on its publication in the 
Gazette and shall be effective up to 31st December 2020 or 
till the extended date notified by the Government of India 
in this regard from time to time.

2.� Definitions :—

In this order, unless the context requires otherwise:—

(a)� "Commission agent" means a person who is engaged on 
behalf of any other trader for purchase, sale, transport and 
receipt to another trader on commission basis.

(b)� "Form" means the forms attached to this order.

(c)� "Mandi" means the Mandi specified in the Madhya 
Pradesh Agricultural Produce Market Act,1972 (No. 24, 
1973).

(d)� "Retailer" means such onion trader who is not a wholesaler 
and sells directly to consumers.

(e)� "State Government" means the Government of Madhya 
Pradesh.

(f)� "Trader" means a person or his representative which 
includes a commission agent who purchases, sells or stores 
for sale are intends to purchase, sell or storage for sale of 
onion at any time in such limit as mentioned in 
Scheduled-I of this order but it does not include the stock 
of onions produced by him through individual farming.

(g)� "Wholeseller" means such a trader who sells onion to other 
traders.
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3.� Maximum stock limit :—

No trader shall have the stock of onion at any time in excess of the 
stock limit mentioned in Schedule-I of this order.

4.  Restriction on purchase, sale and storage of onion :—

(A)� Every wholesaler or commission agent by whom the onion 
mentioned in Schedule-I is received for purchase, sale, 
shall maintain the proper account of the purchase, sale and 
storage of the onion including stock register prescribed in 
Form 'A' invoice of the sale and receipt of the Mandi, and 
shall submit them on demand at the time of inspection. 

(B)� Every trader shall deal with the onion materially and not in 
a speculative manner which adversely affects its easy 
availability in the market.

(C)� Every trader shall display the price list and stock of onion 
kept for sale on a board at the entrance of the premises or at 
any conspicuous place of his/her business premises 
written in legible Devnagri script in which the price of the 
onion and the opening stock of the onion shall be displayed 
separately.

(D)� No trader shall refuse to sell the onions kept in his/her 
possession for sale. 

(E)� Every wholesaler or his commission agent shall submit the 
details of transaction prescribed in Form 'B' by 20th of the 
current month for the fortnight ending on 15th of the same 
month, and by 5th of the succeeding month for the 
fortnight ending on last date of the previous month.

5.� Violation of order :—

No trader, his commission agent, or his servant or any other person 
acting on his behalf shall violate any of the provisions of this order.

6.� Powers of entry, search and seizure etc :—

(1)� In order to ensure proper compliance of the provisions of this 
order, an officer not below the rank of junior supply officer 
of the Food, Civil Supplies and Consumer Protection 
Department, or Naib Tehsildar of the Revenue Department 
and an officer not below the rank of Assistant Director of the 
Department of Horticulture and Food Processing of the State 
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Government, within their respective district/jurisdiction, 
with such assistance as the thinks fit :—

(A)� shall expect the submission of the documents, accounts 
and other records related with the violated transactions in 
respect of a premise, vehicle, vessel whereof, he has 
reason to believe that the provisions of this order has been 
violated, is being violated or to be violated, from the owner 
or his manager or any other person in charge.

(B)� enter and inspect or open or search such a place, premises, 
vehicle or vessel in respect of which it has reason to 
believe that any of the provisions of this order has been 
violated, is being violated or is about to be violated. 

(C)� may seize or cause to be seized the register, bill book or any 
other documents related to such violated transactions.

(D)� shall search animals/vehicles/vessels or other conveyances 
being used in carrying the stock of onion in violation of 
provisions of this order and shall seize and remove them 
and thereafter, shall do or shall authorize to do such other 
activities which are essential for the presentation of the 
stock of onion and animals, vehicles, vessels or other 
conveyances before the competent court and for ensuring 
it safe custody until it presence before court.

(2)� The provisions of the Code of Criminal Procedure, 1973 
(No. 2 of 1974) which relate to search and seizure will 
apply to search and seizure under this section as far as 
possible.

7.� Exemption :—

The State Government may, by ordinary or special order, exempt 
any class of persons from all or any of the provisions of this order and 
may suspend or revoke such exemption at any time :—



SCHEDULE I
(See clause 3)

Stock Limit

 Name of Essential Wholesaler/commission Retailer/commission agent of              
 commodity  agent of wholesaler retailer
 (1)�    (2)�    (3)

 Onion�  250 Quintal� 20 Quintal

SCHEDULE II

FORM-A
[See clause 4(1)]

Daily Stock Register

 Date Opening Receipt Total Sold quantity Closing Remarks
     Stock   (in Quintal)   Stock 
   (1)     (2)     (3)    (4) (5)     (6) (7)

FORM-B
[See clause 4(5)]

Fortnightly Return

Month ...........................................Year ..............................Name of Wholesaler/

Commission Agent & Address of the business ................................................... 

Tin No. .................................Mandi License No. ...................................Address 

of Godown approved in Mandi License..................................................................

..........................................................................................................................................

Opening Stock of the beginning of the Month.........................................................

 Date Stock Purchased quantity  Name of the Source of purchase
   (in Quintals) (with invoice no.)
  (1)�  (2)� (3) (4)

J/153



J/154

 Date Stock Sold quantity Name of the Firms/person to whom 
   (in Quintal) sold (with invoice no.)
 (1) (2) (3) (4)

(Note :— Tick the submission period from 1st to 15th/16th to month End as 
applicable.

Signature of Trader
Name of Firm with Seal

By order and in the name of the Governor of Madhya Pradesh,
B.K. CHANDEL, Dy. Secy.

-----------------------------



NOTES OF CASES SECTION

Short Note
*(26) 

Before Mr. Justice G.S. Ahluwalia
W.P. No. 25262/2018 (Gwalior) decided on 28 February, 2020

JITENDRA KUMAR GUPTA  …Petitioner

Vs.

STATE OF M.P.                         �     …Respondent

A. Service Law – Recruitment – Criminal Antecedents – Suitability 
of Candidate – Post of Assistant Grade III in Excise Department – Held – 
Although said post do require public standard and integrity but it may differ 
in comparison to any post in Police Department – Respondents committed 
material illegality in not considering suitability of petitioner in said post – 
Petitioner has not suppressed any material fact and disclosed registration as 
well as outcome (acquittal) of criminal cases – Impugned order quashed – 
Respondents directed to reconsider suitability of petitioner on said post – 
Petition allowed.   

d- lsok fof/k & HkrhZ & vkijkf/kd iwoZo`Rr & vH;FkhZ dh mi;qDrrk & 
vkcdkjh foHkkx esa lgk;d xzsM III dk in & vfHkfu/kkZfjr & ;|fi mDr in] yksd 
ekud ,oa lR;fu"Bk dh vis{kk djrk gS] ijarq og iqfyl foHkkx esa fdlh in dh rqyuk 
esa fHkUu gks ldrk gS & izR;FkhZx.k us mDr in ij ;kph dh mi;qDrrk dks fopkj esa u 
ysus eas rkfRod voS/krk dkfjr dh & ;kph us fdlh rkfRod rF; dk fNiko ugha fd;k gS 
vkSj nkf.Md izdj.kksa ds iath;u ds lkFk lkFk ifj.kke ¼nks"keqfDr½ dk Hkh izdVu fd;k 
gS & vk{ksfir vkns'k vfHk[kafMr & izR;FkhZx.k dks mDr in ij ;kph dh mi;qDrrk dk 
iqufoZpkj djus ds fy, funsf'kr fd;k x;k & ;kfpdk eatwjA

 B. Service Law – Honourable Acquittal & Suitability of Candidate 
– Held – In one case, petitioner was acquitted on basis of compromise and in 
the other, on basis of witness turning hostile – Although petitioner has not 
obtained honourable acquittal, but respondents failed to consider his 
suitability on post of Assistant Grade III in Excise Department. 

[k- lsok fof/k & lEekuiwoZd nks"keqfDr o vH;FkhZ dh mi;qDrrk & 
vfHkfu/kkZfjr & ,d izdj.k esa ;kph dks le>kSrs ds vk/kkj ij rFkk vU; esa lk{kh i{k 
fojks/kh gks tkus ds vk/kkj ij nks"keqDr fd;k x;k Fkk & ;|fi ;kph us lEekuiwoZd 
nks"keqfDr vfHkizkIr ugha dh gS fdarq izR;FkhZx.k] vkcdkjh foHkkx esa lgk;d xzsM III ds 
in ij mldh mi;qDrrk dk fopkj djus eas foQy jgsA 



NOTES OF CASES SECTION

Cases referred:

(2018) 18 SCC 733, (2018) 1 SCC 797, (2016) 8 SCC 471, C.A. No. 
10571/2018 decided on 12.10.2018 (Supreme Court), 2018 (2) MPJR 178, W.A. 
No. 1257/2018 order passed on 29.10.2018. 

� Jitendra Kumar Sharma, for the petitioner. 
RK Soni, G.A. for the respondents/State.

   Short Note
*(27)

Before Mr. Justice G.S. Ahluwalia
C.R. No. 31/2016 (Gwalior) decided on 3 March, 2020

PRAKASH CHANDRA CHANDIL � …Applicant

Vs.

ARUN SINGHAL & ors.       …Non-applicants                                                                                  

Civil Procedure Code (5 of 1908), Order 7 Rule 11 – Cause of Action – 
Professional Misconduct of Advocate – Held – It is within exclusive domain of 
bar Council to consider question of professional misconduct – Civil Court 
can neither consider/examine as to whether any action of a Lawyer is a 
misconduct nor can pass mandatory injunction against Bar Council to 
initiate disciplinary proceedings against a Lawyer – No cause of action 
disclosed against applicant/defendant – Suit barred by law – Impugned 
order set aside – Suit against applicant dismissed with cost of Rs. 5000 – 
Revision allowed.

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 7 fu;e 11 & okn gsrqd & 
vf/koDrk dk O;kolkf;d dnkpkj & vfHkfu/kkZfjr & ;g fof/kK ifj"kn~ dh vuU; 
vf/kdkfjrk ds Hkhrj gS fd og O;kolkf;d dnkpkj ds iz'u dks fopkj esa ys lds & 
O;ogkj U;k;ky; ,d vf/koDrk dk dk;Z dnkpkj gS vFkok ugha] bldks u rks fopkj esa 
ys ldrk gS vFkok u rks ijh{k.k dj ldrk gS] u gh fof/kK ifj"kn~ ds fo:) ,d 
vf/koDrk ds fo:) vuq'kklfud dk;Zokfg;k¡ vkjaHk djus gsrq vkKkid O;kns'k ikfjr 
dj ldrk gS & vkosnd@izfroknh ds fo:) dksbZ okn gsrqd izdV ugha gksrk & okn] 
fof/k }kjk oftZr & vk{ksfir vkns'k vikLr & vkosnd ds fo:) okn dks 5000@& 
:i;s ds 'kqYd ds lkFk [kkfjt fd;k x;k & iqujh{k.k eatwjA   

Case referred:

W.P. No. 4308/2016 decided on 27.08.2019.

K.S. Tomar with Kapil Sharma, for the applicant. 
None, for the non-applicants.



I.L.R. [2020] M.P. 2735 (SC)
SUPREME COURT OF INDIA 

Before Mr. Justice Ashok Bhushan & Mr. Justice M.R. Shah
C.A. No. 3419/2020 decided on 13 October, 2020

ANIL BHARDWAJ�  …Appellant

Vs.

THE HON'BLE HIGH COURT OF            …Respondents
MADHYA PRADESH & ors.                            �

A.� Uchchatar Nyayik Sewa (Bharti Tatha Sewa Shartein) Niyam, 
M.P., 1994 – Recruitment of District Judges – Character Verification – 
Criminal Case – Rejection of candidature on ground of pending criminal case – 
Held – Since at the time of character verification, appellant had not been 
acquitted and was subsequently acquitted after more than a year from 
rejection of his candidature, appellant rightly held unsuitable for the post – 
High Court rightly dismissed the petition – Appeal dismissed.  

   (Paras 14, 23, 24, 27 & 29)

d- mPprj U;kf;d lsok ¼HkrhZ rFkk lsok 'krsZa½ fu;e] e-iz-] 1994 & ftyk 
U;k;k/kh'kksa dh HkrhZ & pfj= lR;kiu & nkf.Md izdj.k & yafcr nkf.Md izdj.k ds 
vk/kkj ij vH;fFkZrk dh vLohd`fr & vfHkfu/kkZfjr & pwafd pfj= lR;kiu ds le;] 
vihykFkhZ dks nks"keqDr ugha fd;k x;k Fkk ,oa rRi'pkr~ mldh vH;fFkZrk dh vLohd`fr 
ls ,d o"kZ ls vf/kd le; i'pkr~ nks"keqDr fd;k x;k Fkk] vihykFkhZ dks in gsrq v;ksX;] 
mfpr :i ls Bgjk;k x;k & mPp U;k;ky; us ;kfpdk mfpr :i ls [kkfjt dh & 
vihy [kkfjtA 

B. Service Law – Appointment – Character Verification – Held – At 
the time of character verification, if a candidate is found acquitted on merits 
by Court, he shall be treated to be eligible for government service.  (Para 27)

[k- lsok fof/k & fu;qfDr & pfj= lR;kiu & vfHkfu/kkZfjr & pfj= 
lR;kiu ds le; ;fn ,d vH;FkhZ dks U;k;ky; }kjk xq.knks"kksa ij nks"keqDr ik;k x;k 
gS] mls ljdkjh lsok gsrq ik= le>k tk,xkA

C. Service Law – Appointment – Select List – Held – Mere 
inclusion in select list does not give an indefeasible right to a candidate – 
Employer has a right to refuse appointment on valid grounds.   (Para 12)

x- lsok fof/k & fu;qfDr & p;u lwph & vfHkfu/kkZfjr & ek= p;u lwph esa 
lekos'k] ,d vH;FkhZ dks dksbZ vts; vf/kdkj ugha nsrk & fu;ksDrk dks fof/kekU; 
vk/kkjksa ij fu;qfDr ls euk djus dk vf/kdkj gSA

D. Constitution – Article 226/227 – Appointment – Judicial Review 
– Scope – Held – Any arbitrary decision taken by Selection Committee 
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actuated by malafide, can very well be interfered by Constitutional Courts in 
exercise of judicial review jurisdiction.                     (Para 21 & 22)

� ?k- lafo/kku & vuqPNsn 226@227 & fu;qfDr & U;kf;d iqufoZyksdu & 
O;kfIr & vfHkfu/kkZfjr & vln~Hkko ls izsfjr gksdj p;u lfefr }kjk fy;s x;s fdlh 
euekus fofu'p; esa] laoS/kkfud U;k;ky;ksa }kjk U;kf;d iqufoZyksdu vf/kdkfjrk ds 
iz;ksx esa Hkyh Hkkafr gLr{ksi fd;k tk ldrk gSA 

Cases referred:

� C.A. No. 10571/2018 decided on 12.10.2018, 2008 (17) SCC 703, (2013) 7 
SCC 685, (2015) 2 SCC 377, (2016) 8 SCC 471, (2018) 1 SCC 797.

J U D G M E N T

The Judgment of the Court was delivered by :
ASHOK BHUSHAN,  J.:- Leave granted.

2.  This appeal has been filed questioning the Division Bench judgment dated 
06.01.2020 of the High Court of Madhya Pradesh dismissing the writ petition 
filed by the appellant. The appellant in the writ petition has prayed   for   quashing    
the orders dated 14.09.2018, 18.07.2018 and 21.09.2019 by which appellant has 
been held not suitable for being appointed to the post of District Judge (Entry 
Level). 

3.    The brief facts of the case are:

The High Court of Madhya Pradesh issued an advertisement dated 
09.03.2017 inviting applications for recruitment in the post of District 
Judge(Entry Level) in the cadre of Higher Judicial Service by Direct Recruitment 
from amongst the eligible Advocates. In pursuance to the advertisement, the 
appellant submitted online application form. The appellant after being declared 
successful in the Main Examination was called for interview. The provisional 
select and waiting list was published in which the name of the appellant was 
included at Serial No.13 in the category of unreserved. The appellant received a 
communication on 06.04.2018 from the Law and Legislative Department 
informing that he has been selected for the post of District Judge (Entry Level). He 
was asked to appear before the Medical Board for the health tests. On 02.07.2018   
the appellant  was  informed  that  in  his attestation form FIR No.852/2014 under 
Section 498/406/34 IPC is shown and the copy of the same was asked for. On 
14.09.2018 order was issued by the Principal Secretary, Madhya Pradesh, Law 
and Legislative Department declaring the appellant ineligible and directing for 
deletion the name of the appellant from the select list. The Government also issued 
a Gazette notification deleting the name of the appellant from the Merit No.13 of 
the main select list.
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4.  The appellant filed a Writ Petition No.27434 of 2018 before the High 
Court challenging the order dated 14.09.2018 and the Gazette notification dated 
21.09.2018. On application submitted under the Right to Information Act, the 
appellant was provided extract of the Minutes of the Joint Meeting of 
Administrative Committee (Higher Judicial Service) and Examination-cum-
Selection and Appointment Committee dated 18.07.2018 by which proceedings 
the appellant was not considered suitable for being appointed to the post of 
District   Judge   (Entry   Level).    On   the   basis   of   a complaint by the wife of 
the appellant, a criminal case was registered and vide judgment dated 18.09.2019 
the appellant was acquitted of the charge framed against him.

5. The appellant filed an application for amendment of the writ petition to 
bring on record the order of the acquittal and other events occurred during the 
pendency of the writ petition. The appellant was permitted to withdraw his earlier 
writ petition with liberty to file a fresh writ petition. Writ Petition No.27779 of 
2019 was filed by the appellant incorporating subsequent events, facts and 
acquittal order which writ petition has been dismissed by the impugned judgment 
dated 06.01.2020 by the High Court. Aggrieved by the impugned judgment, the 
appellant has come up in this appeal.

6. We have heard Shri R. Venkataramani, learned senior counsel for the 
appellant.

7. Learned senior counsel for the appellant submits that the appellant in his 
online application form has disclosed  about  the lodging of  FIR No.852/2014 
under Section 498A/406/34 IPC. He submits that appellant having disclosed the 
lodging of FIR against him has not concealed any fact before the High Court and 
he having been selected on merit was entitled to be appointed. Shri Venkataramani 
submits that on the subsequent acquittal of the appellant on 18.09.2019 his case 
for appointment was to be reconsidered by the High Court and the High Court 
committed an error in not considering the appellant for appointment. The 
candidature of the appellant could not have been cancelled merely on the ground 
of pendency of criminal case. The appellant could not have been deprived of the 
employment after acquittal. There was no other material on record to indicate that 
antecedent or conduct of the appellant was not upto the mark. The High Court 
ought to have sent the matter back before the Higher Judicial Service and 
Examination-cum-Selection Committee for reconsideration. 

8.  Learned counsel for the appellant has referred to the judgments of this 
Court which have been relied by the High Court in the impugned judgment. 
Learned counsel for appellant has also placed reliance on the judgment of this 
Court in Mohammed Imran vs. State of Maharashtra and others (C.A.No.10571 
of 2018) decided on 12.10.2018. He submits that the judgment of Mohammed 
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Imran was also a case of a judicial officer who was directed by this Court to be 
given appointment.

9. We have considered the submissions of the learned counsel for the parties 
and perused the records.

10. The present is not a case where the name of the appellant was deleted in the 
select list on the ground of any concealment of criminal case against  him.  The 
appellant has brought on the record the proceedings of Examination-cum-
Selection Committee dated 18.07.2018. At Item No.2 of the Agenda the 
Committee recorded the following decision:

"ITEM NO.02.Consideration on the matter relates to Character 
Verification Reports of selected 13 candidates of MPHJS 
(District Judge-Entry Level) (Direct from Bar) Exam-
2016 & 2017, received from Law  Department, Bhopal 
for determination of their eligibility for the said post.

1.Shri Anil Bhardwaj:-

Attestation Form submitted Shri Anil Bhardwaj and police 
verification report submitted by Deputy Commissioner of Police, 
Special Branch, New Delhi, goes to show that FIR 852/2014 under 
Section 498A/406/34 of IPC has been registered against Shri Anil 
Bhardwaj on the basis of complaint filed by Smt. Pooja wife of Shri 
Anil Bhardwaj.

After due consideration resolved that a case against Shri Anil 
Bhardwaj under Section 498A, 406-34 IPC is still pending before 
Rohini Court, New Delhi. Therefore, he is not considered suitable 
for being appointed to the post of District Judge (Entry Level)."

10.  The FIR against the appellant was lodged by his wife under Section 498A 
and 406 IPC in the year 2014 on the basis of which a charge-sheet was submitted 
in the Court on 15.07.2017 under Section 498A and 406 IPC. The appellant has 
disclosed lodging of the FIR against him in his online application form. The name 
of the appellant was included in the select list which was forwarded to the State. 
The State after character verification   submitted   a   report   which   report   was 
considered on 18.07.2018 by the Administrative Committee (Higher Judicial 
Service) and Examination-cum-Selection and Appointment Committee and a 
resolution was taken that due to pendency of the case under Section 498A, 406-34 
IPC on the basis of complaint filed by the wife, Smt. Pooja, the appellant is not 
considered suitable for being appointed to the post of District Judge.

11.  Before the High Court, the decision of the Committee dated 18.07.2018 as 
well as the order of the State dated 14.09.2018 for deleting the name of the 
appellant was challenged in the writ petition. The main issue to be considered was 
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as to whether resolution dated 18.07.2018 suffered from error which requires 
judicial review by the High Court in exercise of jurisdiction under Article 226. 
The submission which has been pressed by the counsel for the appellant is that 
appellant's case was required to be reconsidered in view of his subsequent 
acquittal on 18.09.2019.

12.  The recruitment to the Judicial Service is governed by the provisions of 
Madhya Pradesh Uchchatar Nyayik Seva (Bharti Tatha Seva Sharten) Niyam, 
1994. This Court issued direction to all States to fill up the vacancies in 
subordinate Courts in a time schedule. The direction was issued by this Court in 
Malik Mazhar Sultan (3) and another vs. Uttar Pradesh Public Service 
Commission and others, 2008(17) SCC 703. The selection process for filling up 
the post of District Judge has to be completed by all the High Courts as per the 
time schedule fixed by this Court. After declaration of the merit list the candidates 
have to be given appointments in time bound manner so that they may join the 
respective posts. There is no dispute that on the date when the Committee declared 
the appellant unsuitable, criminal case against him under Section 498A and 406 
IPC was pending which was registered on a complaint filed by the appellant's 
wife, Smt. Pooja. The mere inclusion in the select list does not give an 
indefeasible right to a  candidate.   The  employer  has right to refuse appointment 
to the candidate included in the select list on any valid ground. The persons who 
occupy Judicial Service of the State are persons who are expected to have 
impeccable character and conduct. It is not disputed that the criminal case under 
Section 498A and 406 IPC was pending at the time when the appellant applied for 
the recruitment, when he appeared for the interview and when the result was 
declared. The character verification report was received from the State where 
pendency of the criminal case was mentioned which was the reason for the 
Committee to declare the appellant unsuitable. The submission which needs to be 
considered is that whether in view of the subsequent acquittal of the appellant, his 
case was required to be reconsidered and he was entitled to be appointed.

13.  This Court in Commissioner of Police, New Delhi and another vs. Mehar 
Singh, (2013) 7 SCC 685, while considering a case of antecedents verification   
for appointment into Delhi Police Service made the following observation in 
paragraph 35:

"35. The police force is a disciplined force. It shoulders the great 
responsibility of maintaining law and order and public order in the 
society. People repose great faith and confidence in it. It must be worthy 
of that confidence. A candidate wishing to join the police force must be a 
person of utmost rectitude. He must have impeccable character and 
integrity. A person having criminal antecedents will not fit in this 
category. Even if he is acquitted or discharged in the criminal case, that 
acquittal or discharge order will have to be examined to see whether he 
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has been completely exonerated in the case because even a possibility of 
his taking to the life of crimes poses a threat to the discipline of the police 
force....."

14.  The observation was made by this Court in the above case that a candidate 
wishing to join the police force must be a person having impeccable character and 
integrity. The above observations apply with greater force to the Judicial Service. 
This Court further observed that even in the case of acquittal, it has to be examined 
as to whether the person was completely exonerated in the case or not. In the 
present case the acquittal having taken place after the close of recruitment 
process, there was no question of examining the acquittal order by the High Court 
at the time of finalizing the selection process.

15. Learned counsel for the appellant has referred to the judgment of this 
Court in Joginder Singh vs. Union Territory of Chandigarh and others,   (2015)  2 
SCC 377, which was a case whether the appellant was acquitted by the trial court for 
a case under Section 148/149/323/325/307 IPC. In the above case acquittal took 
place even before the appellant was called for the interview/medical examination. 
This fact was recorded in paragraph 24 of the judgment in the following words:

"24. However, in the present case, we have observed that the 
appellant was involved in a family feud and the FIR came to be lodged 
against him on 14-4-1998, after he had applied for the post of Constable. 
Further, he had been acquitted on 4-10-1999 i.e. much before he was 
called  for  the interview/medical examination/written test "

16. The above case is clearly distinguishable and does not help the appellant.

17.  A three-Judge Bench of this Court in Avtar Singh vs. Union of India and 
others, (2016) 8 SCC 471, had occasion to examine different aspects of 
verification form after selection including the question of having criminal 
antecedents and pending of criminal case. This Court laid down that in the event 
criminal case is pending and incumbent has not been acquitted employer may well 
be justified in not appointing such an incumbent. In paragraph 32 following has 
been laid down:

"32.  No doubt about it that once verification form requires certain 
information to be furnished, declarant is duty-bound to furnish it correctly 
and any suppression of material facts or submitting false information, may 
by itself lead to termination of his services or cancellation of candidature in 
an appropriate case. However, in a criminal case incumbent has not been 
acquitted and case is pending trial, employer may well be justified in not 
appointing such an incumbent or in terminating the services as 
conviction ultimately may render him unsuitable for job and employer is 
not supposed to wait till outcome of criminal case. In such a case non-
disclosure or submitting false information would assume significance 
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and  that  by itself may be ground for employer to cancel candidature or 
to terminate services."

18. Even in a case where candidates have been acquitted in criminal case, it 
was held that the decision of the Screening Committee being not actuated by mala 
fide regarding suitability of the candidate is to be respected. This Court in Union 
Territory, Chandigarh Administration and others vs. Pradeep Kumar and another,   
(2018)   1   SCC   797,   laid   down   following   in  paragraphs 13 and 17:

"13. It is thus well settled that acquittal in a criminal case does not 
automatically entitle him for appointment to the post. Still it is open to 
the employer to consider the antecedents and examine whether he is 
suitable for    appointment    to    the    post.     From    the  observations of 

,  this Court in Mehar Singh  2013 (7) SCC 685 and Parvez Khan, 2015 (2) 
SCC 591 cases, it is clear that a candidate to be recruited to the police 
service must be of impeccable character and integrity. A person having 
criminal antecedents will not fit in this category. Even if he is acquitted 
or discharged, it cannot be presumed that he was honourably 
acquitted/completely exonerated. The decision of the Screening 
Committee must be taken as final unless it is shown to be mala fide. The 
Screening Committee also must be alive to the importance of the trust 
reposed in it and must examine the candidate with utmost character.

17. In a catena of judgments, the importance of integrity and high 
standard of conduct in police force has been emphasised.  As held in 

5Mehar Singh case , the decision of the Screening Committee must be 
taken as final unless it is mala fide. In the case in hand, there is nothing to 
suggest that the decision of the Screening Committee is mala fide. The 
decision of the Screening Committee that the respondents are not 
suitable for being appointed to the post of Constable does not call for 
interference. The Tribunal and the High Court, in our view, erred in 
setting aside the decision of the Screening Committee and the impugned 
judgment is liable to be set aside."

19.  Now, we may notice the judgment of Mohammed Imran (supra) which has 
been heavily relied by the learned counsel for the appellant. In the above case the 
appellant was selected for Judicial Service whose selection was cancelled on 
04.06.2010 due to the character verification report of the Police. Writ petition was 
dismissed by the High Court. It was contended before this court that the appellant 
was acquitted of the charge under Sections 363, 366, 34 IPC on   28.10.2004   that   
is much  before he cleared the examination for appointment in the year 2009. The 
appellant disclosed his prosecution and acquittal by the Sessions Court. This 
Court noticed the aforesaid fact in paragraph 9 of the judgment in the following 
words:
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"9. It is an undisputed fact that one Shri Sudhir Gulabrao Barde, who 
had been acquitted on 24.11.2009 in Case No.3022 of 2007 under 
Sections 294, 504, 34 IPC, has been appointed"

20.  This Court held that report received reveals that except for the criminal 
case, in which he had already been acquitted, the appellant has a clean record and 
there is no adverse material against him to deny him the fruits of his academic 
labour. This Court found decision rejecting the candidature of the appellant as 
untenable by making following observation in paragraph 11:

"11. In the entirety of the facts and circumstances of the case, we are 
of the considered opinion that the consideration of the candidature of the 
appellant and its rejection are afflicted by a myopic vision, blurred by the 
spectacle of what has been described as moral turpitude, reflecting 
inadequate appreciation and application of facts also, as justice may 
demand."

21. There can be no dispute that in event it is found that decision by which the 
candidature of a candidate is rejected is arbitrary or actuated by malafide such 
decision can be interfered by the Constitutional Courts. We have already noticed 
the judgment of this Court in Union Territory, Chandigarh Administration and 
others vs. Pradeep Kumar and another (supra) that the decision of the Screening 
Committee must be final unless it is mala fide.

22. There can be no dispute to the above preposition. But there can be other 
valid reasons for not sustaining the decision of Screening Committee/ Selection 
Committee apart from the ground of mala fide. Any arbitrary decision taken by 
the Selection Committee can very well be interfered by the Constitutional Courts 
in exercise of Judicial Review Jurisdiction.

23. Reverting to the facts of the present case, the decision of Examination-
cum-Section and Appointment Committee for holding the appellant unsuitable 
was based on the relevant consideration, i.e., a criminal case against the appellant 
under Section 498A/406/34 IPC was pending consideration which was registered 
on a complaint filed by the wife of the appellant. Such decision of the Committee 
was well within the jurisdiction and power of the Committee and cannot be said to 
be unsustainable. The mere fact that subsequently after more than a year when the 
person whose candidature has been cancelled has been acquitted cannot be a 
ground to turn the clock backward.

24. There being no infirmity in the decision dated 18.07.2018 of the 
Committee declaring the appellant unsuitable for the post and consequential 
decision taken by the State to delete the name of the appellant, the High Court did 
not commit any error in dismissing the writ petition. The fact that subsequently 
the appellant was acquitted in the criminal case did not furnish sufficient ground 
for reconsidering the appellant for appointment on the post.
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25. One more submission advanced by learned counsel for the petitioner 
needs also to be considered. The petitioner's contention is that the decision 
declaring the petitioner unsuitable on the ground of pendency of criminal case 
under Section 498A, 406 IPC was contrary to the guidelines issued by the 
Government of Madhya Pradesh for character verification dated 05.06.2003. He 
submits that as per paragraph 6(viii) of the guidelines on the acquittal on merit of 
the case by the Court, the candidate will be eligible for Government service. He 
submits that the above clause of the Government Order has been breached in 
declaring the appellant unsuitable.

26. The guidelines dated 05.06.2003 has been issued by Government of 
Madhya Pradesh on the subject "regarding issuing of new guidelines for character 
verification." Paragraph 6 which has been  relied by the counsel for the appellant 
is regarding column 12 of the Attestation form. It is useful to extract paragraph 6 
and clause (viii) which are as follows: -

"6. The Column 12 of the attestation form filled for character 
verification by selected candidates for government service, criminal 
background, judicial case and the information about acquittal or 
conviction in it, willfully or erroneously or ignorantly kept vacant 
subject to qualification for appointment in government service taking 
into consideration the policy as per rules by the state government with 
immediate effect decisions have been taken.

(i) ...........   ........... ...........

    ...........   ........... ...........

(viii) On the acquittal on merit of the case by the Hon'ble Court, the 
candidate will be eligible for government service."

27.  Clause (viii) on which the reliance is placed contemplates that the 
candidate who has been acquitted on merit by the Court will be eligible for the 
Government service. The aforesaid contemplation relates to at the time of 
character verification. Thus, at the time of character verification, if a candidate is 
found to be acquitted on merits by the Court, the candidate shall be treated to be 
eligible for Government Service. The above clause (viii) as quoted above cannot 
come to the rescue of the appellant who at the time of character verification or at 
the time of consideration of the case of the appellant by the committee on 
18.07.2018 had not been acquitted. Had the appellant in column 12 had 
mentioned about the acquittal or at the time of character verification it was found 
that the candidate has been acquitted on merit by the Court, Clause 6(viii) would 
have been attracted but in the present case the said clause is not attracted since at 
the time of character verification the appellant had not been acquitted and he was 
acquitted after more than a year from rejection of his candidature. 
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28.  Learned counsel for the appellant lastly has contended that due to deletion 
of the name of appellant from select list a stigma is attached to him, for removal of 
which this Court may issue notice in this SLP. As noted above, the appellant 
having already been acquitted by the judgment dated 18.09.2019 stigma of 
criminal case has already washed out and the criminal case having resulted in 
acquittal no stigma is attached to the appellant's name on the above ground. The 
apprehension of the learned counsel for the appellant that a stigma shall continue 
with the name of the appellant is misconceived, stigma, if any, is already over by 
acquittal.

29.  We, thus, are of the view that the High Court did not commit any error in 
dismissing the writ petition. The appellant was not entitled for any relief in the 
writ petition. In the result, while dismissing this appeal we observe that stigma, if 
any, of the criminal case lodged against appellant under Section 498A/406/34 IPC 
is washed out due to the acquittal of the appellant vide judgment dated 

18.09.2019.
Appeal dismissed

I.L.R. [2020] M.P. 2744  (SC)
SUPREME COURT OF INDIA 

Before Mr. Justice L. Nageswara Rao, Mr. Justice Hemant Gupta & 
Mr. Justice Ajay Rastogi

Cr.A. No. 715/2020 decided on 05 November 2020

HINDUSTAN UNILEVER LIMITED …Appellant

Vs. 

STATE OF M.P.  …Respondent
(Alongwith Cr.A. No. 716/2020)

A.       Prevention of Food Adulteration Act (37 of 1954), Section 
17(1)(a) & (b) – Conviction – Company/Person Nominated – Held – Section 17 
makes the Company [u/S 17(a)] as well as Nominated Person [u/S 17(b)]  to 
be held guilty of the offence and/or liable to be proceeded and punished – 
Clause (a) & (b) of Section 17 are not in alternative but conjoint – In absence 
of Company, Nominated Person cannot be convicted or vice-versa – Trial 
Court convicted Nominated Person and not Company, rendering entire 
conviction unsustainable – Order of remand by High Court not fair as 
Nominated Person facing trial for more than 30 years – Complaint dismissed 
– Appeals allowed.     (Paras 21 to 23)

d-  [kk| vifeJ.k fuokj.k vf/kfu;e ¼1954 dk 37½] /kkjk 17¼1½¼a½ o ¼b½ 
& nks"kflf) & dEiuh@ukefufnZ"V O;fDr & vfHkfu/kkZfjr & /kkjk 17] dEiuh [/kkjk 
17¼a½ varxZr] ds lkFk lkFk ukefufnZ"V O;fDr [/kkjk 17¼b½ varxZr] dks vijk/k dk 
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nks"kh rFkk@vFkok dk;Zokgh djus ,oa nf.Mr djus ds fy, nk;h cukrh gS & /kkjk 17 ds 
[k.M ¼a½ o ¼b½] fodYi esa ugha gS vfirq la;qDr gS & dEiuh dh vuqifLFkfr esa] 
ukefufnZ"V O;fDr dks nks"kfl) ugha fd;k tk ldrk ;k foi;Z;su & fopkj.k U;k;ky; 
us ukefufnZ"V O;fDr dks nks"kfl) fd;k vkSj u fd dEiuh dks] ftlls laiw.kZ nks"kflf) 
u fVd ldus ;ksX; gS & mPp U;k;ky; }kjk izfrisz"k.k dk vkns'k mfpr ugha gks tkrh 
D;ksafd ukefufnZ"V O;fDr 30 o"kksZa ls vf/kd le; ls fopkj.k dk lkeuk dj jgk gS & 
ifjokn [kkfjt & vihysa eatwjA

B.       Prevention of Food Adulteration Act (37 of 1954) Section 
2(ia)(m) r/w 7(i) & 16(1)(a)(i) and Food Safety and Standard Act (34 of 2006), 
Section 3(1)(zx), 3(1)(i) & 97 and General Clauses Act (10 of 1897), Section 6 – 
Prosecution & Punishment under Repealed Act – Effect – Held – Act of 1954 
provides for punishment of sentence alongwith fine whereas Act of 2006 
provides for punishment of fine only – Section 97 of 2006 Act protects 
prosecution and punishment given under the repealed Act of 1954 – No 
benefit can be taken under Act of 2006 in view of Section 97 of the Act of 2006 
and Section 6 of General Clauses Act. (Paras 11 & 13 to 18)

[k- [kk| vifeJ.k fuokj.k vf/kfu;e ¼1954 dk 37½] /kkjk 2 ¼ia½¼m½ 
lgifBr 7¼i½ o 16 ¼1½¼a½¼i½ ,oa [kk| lqj{kk vkSj ekud vf/kfu;e ¼2006 dk 34½] /kkjk 
3¼1½ ¼zx½] 3¼1½¼i½ o 97 ,oa lk/kkj.k [k.M vf/kfu;e ¼1897 dk 10½] /kkjk 6 & fujflr 
vf/kfu;e ds varxZr vfHk;kstu o n.M & izHkko & vfHkfu/kkZfjr & 1954 dk vf/kfu;e] 
naMkns'k ds lkFk lkFk vFkZn.M micaf/kr djrk gS tcfd 2006 dk vf/kfu;e dsoy 
vFkZn.M dk n.M micaf/kr djrk gS & vf/kfu;e 2006 dh /kkjk 97] 1954 ds fujflr 
vf/kfu;e ds varxZr fn;s x;s vfHk;kstu ,oa n.M dk laj{k.k djrh gS & 2006 ds 
vf/kfu;e dh /kkjk 97 ,oa lk/kkj.k [kaM vf/kfu;e dh /kkjk 6 dks n`f"Vxr j[krs gq,] 
2006 ds vf/kfu;e ds varxZr dksbZ ykHk ugha fy;k tk ldrkA

C.    Food Safety and Standard Act (34 of 2006), Section 97(1)(iii) & 
97(1)(iv) – Repeal & Saving Clause – Held – Section 97(1)(iii) & (iv) provides 
that repeal of Act shall not affect any investigation or remedy in respect of 
any penalty, forfeiture or punishment under the repealing Act – Punishment 
may be imposed as if Act of 2006 had not been passed. (Para 15)

x- [kk| lqj{kk vkSj ekud vf/kfu;e ¼2006 dk 34½] /kkjk 97¼1½¼iii½ o 
97¼1½¼iv½ & fujlu vkSj O;ko`fRr [kaM & vfHkfu/kkZfjr & /kkjk 97 ¼1½ ¼iii½ o ¼iv½ 
micaf/kr djrh gSa fd vf/kfu;e ds fujlu dk izHkko] fujflr vf/kfu;e ds varxZr 
fdlh 'kkfLr] leigj.k ;k n.M ds laca/k esa fdlh vUos"k.k vFkok mipkj dks izHkkfor 
ugha djsxk & n.M vf/kjksfir fd;k tk ldrk gS 2006 dk vf/kfu;e ikfjr gh ekuks 
ugha fd;k x;k FkkA

D.    Criminal Procedure Code, 1973 (2 of 1974), Section 401(2) – 
Notice/ Opportunity of Hearing – Held – Order of remand by High Court to 
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the trial Court against Company cannot be sustained as the order was passed 
without giving an opportunity of hearing as contemplated u/S 401(2) of the 
Code, moreso when Company was not convicted by Trial Court.  (Para 12 & 19) 

?k- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 401 ¼2½ & 
uksfVl@lquokbZ dk volj & vfHkfu/kkZfjr & mPp U;k;ky; }kjk dEiuh ds fo:) 
fopkj.k U;k;ky; dks izfrizs"k.k dk vkns'k dk;e ugha j[kk tk ldrk D;ksafd lquokbZ 
dk volj] tSlk fd lafgrk dh /kkjk 401 ¼2½ ds varxZr vuq/;kr gS] fn;s fcuk vkns'k 
ikfjr fd;k x;k Fkk vkSj vf/kd] tc fopkj.k U;k;ky; }kjk dEiuh dks nks"kfl) ugha 
fd;k x;k FkkA

Cases Referred :    

(1992) 2 SCC 552, (2018) 17 SCC 448, (1983) 1 SCC 177, Criminal 
Appeal No. 1831/2010 decided on 01.10.2019 (S.C.), AIR 1955 SC 84, (1975) 4 
SCC 101, (2012) 5 SCC 661.

J U D G M E N T 

The Judgment of the Court was delivered by:
HEMANT GUPTA, J.:-  The challenge in the present appeals is to an order passed 
by the High Court of Madhya Pradesh, Jabalpur on 9.1.2020 whereby the revision 
filed by Shri Nirmal Sen, appellant/Nominated Officer (Incharge) of the 

1
Hindustan Unilever Limited , was allowed, however the matter was remitted back 
to the trial court to revisit the evidence adduced by both the parties, so far it relates 
to the appellants, Nirmal Sen and the Company. The operative part of the order 
reads thus:

"8. If the company-Hindustan Lever Limited is acquitted of the 
charges, the said benefit will also directly go to the applicant. In 
view whereof, this Court finds a glaring and patent defect in the 
judgment of the trial Court as well as in the judgment of the 
appellate Court, thus, this Court, in these premises, finds it fit to 
interfere in the judgment of the trial Court in exercise of the 
revisional jurisdiction under Section 401(1) of Cr.P.C., hence, 
this Court is inclined to set aside the conviction and sentence 
passed against the applicant being a nominated person of the 
company and remitted back the matter to the trial Court for 
passing fresh judgment considering the company-Hindustan 
Lever Limited that had already been arrayed as an accused 
along with the applicant.

9. In view of aforesaid discussions, this revision is allowed. The 
impugned conviction and sentence passed against the applicant 
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is hereby set aside and the matter is remitted back to the trial 
Court to revisit the evidence adduced by both the parties and 
also revisit its judgment dated 16/06/2015, so far as it relates 
with the applicant and company-Hindustan Lever Limited 
thereafter again pass a separate judgment after providing 
opportunity of hearing to the applicant as well as the company-
Hindustan Lever Limited without getting prejudice with the 
discussions made by the appellate Court and this Court."

2.     Brief facts leading to the present appeals are that a complaint was filed by 
Shri H.D. Dubey, Inspector, Food and Health, on the basis of a sample taken on 
7.2.1989 in respect of Dalda Vanaspati Khajoor Brand Ghee manufactured by the 
Company, in terms of the provisions of The Prevention of Food Adulteration Act, 

2
1954 . The sample of Vanaspati Ghee was taken from the godown of Lipton India 
Limited which was found to be adulterated as the melting point was found to be 
41.8 degree centigrade which is higher than the normal range i.e. as against 31-41 
degree centigrade. Initially, the complaint was filed against the Directors of the 
Company as well as that of Lipton India Limited. However, the said proceedings 
came to be decided by this Court in a judgment reported as R. Banerjee & Ors. v. 

3
H.D. Dubey & Ors.  wherein it was held as under:

"12. In the result, the appeals are allowed. The order of the 
learned Magistrate as well as the impugned order of the High 
Court are set aside. The matters are remanded to the learned trial 
Magistrate with a direction to inquire into the question whether 
the nomination forms nominating H. Dayani and Dr Nirmal Sen 
were received and acknowledged by the Local (Health) 
Authority competent to receive and acknowledge the same. 
This question will be considered as a preliminary question and 
the learned magistrate will record a finding thereon. If he comes 
to the conclusion that the nomination forms had been 
acknowledged by the competent Local (Health) Authority he 
shall drop the proceedings against the Directors of the company, 
other than the company and the nominated persons. If on the 
other hand he comes to the conclusion that the prescribed forms 
had been acknowledged by a person other than the competent 
Local (Health) Authority he will proceed against all the persons 
who are shown as the accused in the complaint i.e. all the 
Directors including the nominated person and the company. The 
appeals are allowed accordingly."

3. In terms of the directions of this Court, it appears that the learned trial 
court passed an order on 6.7.1993 absolving the Directors of the Company and the 
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prosecution was ordered to continue against the appellant Nirmal Sen. The said 
order is not on record but it appears that no proceedings were continued against 
the Company inasmuch as it has four accused, namely, Lipton India Limited, 
Mohd. Saleem, Harish Dayani and Nirmal Sen were arrayed as accused.

4
4. The Act was then repealed and the Food Safety and Standards Act, 2006  
came into force on 23.8.2006.

5. The learned trial court vide judgment dated 16.6.2015 convicted the 
appellant/Nominated Officer under various provisions of the 1954 Act. The 
learned trial court held as under: 

"58. That on the basis of the above complete evidence analysis, 
it is certified that on the day of the incident, the accused Dr. 
Nirmal Sen was a nominee of Hindustan Limited Company and 
the goods of the said company were given to the palm plantation 
oil vanaspati from Godown Rathore Clearing and Forwarding 
Agency, Panagar, Jabalpur, Mohd. Salim. Sale of Vanaspati by 
Hindustan Liver Limited to the complainant food inspector 
H.D. Dubey went to purchase there. At the time when the said 
product was sold, the adulteration was came in light, and 
according to rule 32(f) of the Act, the details were not even duly 
marked, which comes under the category of false impression in 
print of the packet or pouch.

xx    xx   xx

60. Therefore, the accused Dr. Nirmal Sen was found to be 
guilty under Section 2(1G)(K) r/w Section 32(F)/7(i)/16(A)(i) 
and Section 2(ia)(m) r/w 7(i)/16(1)/(a) (i) of Food Adulteration 
Act, 1954 and Food Adulteration and Prevention Act under 
Section 14 r/w Rule 2(A) r/w Section 7(v)/16(1C)."

6. A complete reading of the order passed by the trial court does not lead to an 
inference that the Company was represented at any stage during the course of trial. 
It is to be noted that in the aforementioned judgment, there was no order passed by 
the learned trial court to convict the appellant-Company of any offence. The 
appellant Nirmal Sen contested the proceedings and was convicted by the trial 
court.

7. In an appeal against the said judgment, the learned Additional Sessions 
Judge held that the prosecution was found to be maintainable against Rathore 
Clearing and Forwarding Agency and the Company but the same was not 
mentioned in the impugned judgment and order. The Court held as under:
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"31.  .....As per order dated 6.7.1993, the Hindustan Lever Limited 
also has been held accused, but erroneously, it could not have been 
mentioned in the impugned judgment and order. As per law, any 
company is a legal personality and it cannot be undergo imprisonment 
sentence. The appellant Nirmal Sen being the nominee for the offence of 
the aforesaid company, has been punished. In such situation, the 
appellant does not seem to be entitled for get any benefit only on the 
mere technical grounds."

8. The learned counsel for the appellant placed reliance on the judgment of 
5this Court reported as Nemi Chand v. State of Rajasthan  before the learned 

Additional Sessions Judge, in support of the argument that pursuant to the repeal 
of the Act, only punishment of fine has been contemplated under the 2006 Act. 
Thus, since the provisions of the 2006 Act are beneficial to the accused, the 
accused is entitled to such benefits provided by the 2006 Act. It was found that the 
decision in Nemi Chand has been passed in exercise of the jurisdiction conferred 
on the constitutional courts, but the First Appellate Court does not have any such 
specific constitutional power. The Court rejected the applicability of the 2006 Act 
as the punishments imposed under the repealed Act have been saved by Section 97 
of the 2006 Act. The Court held as under:

"39.  There is no doubt in it that as a result of amendment 
made by the post facto laws, if the sentence given for any 
offence is lessened or rejected then the accused is entitled to get 
benefit of it under Article 20 of the Constitution of India. But is 
also mentionable that the accused has been prosecuted and 
sentenced under the "Act" of 1954 in the matter under 
consideration and in place of it, the Food Safety and Standard Act, 
2006 has been implemented since 24.08.2006. By section 97 (1) 
of this new Act, the Act of 1954 has been repealed but it also has 
been provided that action could be kept continued under the 
repealed Act and any such penalty, confiscation or punishment 
could be charged like it that as if this Act be not passed.

40. Thus, with regard to the offence occurred before the date of 
implementation of the new Act, the provisions of the "Act" of 
1954 have applicability and it cannot be held the punishment 
has been lessened by amending in the offence under Section 16 
of the old Act by the new Act. It seems from the records that the 
case has remained pending for several years before the Ld. Trial 
Court but several Stays submitted by the accused persons are 
also responsible for this delay and on this ground, they are not 
entitled for any sympathy. Keeping in view to the gravity of the 
offence, the sentence awarded to the appellant Nirmal Sen by 
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the Ld. Subordinate Court in the case seems in accordance with 
law and of appropriate and no need to interfere in it does not 
seem."

9. With the aforesaid discussion, the learned Additional Sessions Judge 
affirmed the conviction of the appellant/Nominated Officer but the conviction of 
the accused Harish Dayani and Mohd. Saleem was set aside and they were 
acquitted.

10. The High Court in its order noticed that if the Company is acquitted of the 
charges, the said benefit will also directly go to the appellant/Nominated Officer. 
A glaring and patent defect in the judgment of the trial court as well as in the 
judgment of the appellate court was observed by the High Court. Thus, the 
conviction and sentence passed against the appellant, being a nominated person of 
the Company, was set aside and the matter was remitted back to the trial Court for 
passing fresh judgment.

11. Before this Court, two-fold arguments were raised by the learned 
counsels for the appellants. Dr. Abhishek Manu Singhvi, learned senior counsel 
appearing on behalf of the appellant/Nominated Officer argued that the appellant 
was charged for the violation of Section 2(ia)(m) read with Section 7(i) of the Act. 
Such violation attracted a sentence of not less than six months and up to 3 years 
and a fine of Rs.1,000/- under Section 16(1)(a)(i), whereas under the 2006 Act, the 
punishment of such adulteration which is related to only higher melting point is 
fine of Rs.5 lakhs and Rs.1 lakh under Sections 3(1)(zx) and 3(1)(i) respectively. 
The reliance is placed upon judgments of this Court in T. Barai v. Henry Ah Hoe & 

6 7
Anr. , Nemi Chand and Trilok Chand v. State of Himachal Pradesh .

12. Mr. Siddharth Luthra, learned senior counsel for the appellant-Company 
raised an argument that the Company was not convicted by the trial court. 
Therefore, the High Court in revision could not have passed an order of retrial, 
more so when the Company was not given any notice of being heard. Since there 
was no order of conviction by the trial court, as also no opportunity of hearing was 
given, such order is in contravention of sub-section (2) of Section 401 of the Code 

8of Criminal Procedure, 1973 . Section 401 (2) of the Code reads thus:

"401(2). No order under this section shall be made to the 
prejudice of the accused or other person unless he has had an 
opportunity of being heard either personally or by pleader in his 
own defence."
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13.    We do not find any merit in the arguments raised by Dr. Singhvi with 
respect to the punishment provided under the 2006 Act. The judgment of this 
Court in T. Barai is consequent to amendment in the Act when Section 16A was 
inserted by the Parliament. Similarly, the judgment in Nemi Chand was a 
judgment arising out of the amendment in the Act only. The benefit of 
amendments in the Act, has been rightly granted to the accused in an appeal 
arising out of the proceedings under the Act. But in the present case, the Act has 
been repealed by Section 97 of the 2006 Act, however, the punishments imposed 
under the Act have been protected. Section 97 of the 2006 Act, which came into 
force on 5.8.2011, is as follows:

"97. Repeal and savings.—(1) With effect from such date* as 
the Central Government may appoint in this behalf, the 
enactment and orders specified in the Second Schedule shall 
stand repealed:

Provided that such repeal shall not affect:—

(i) the previous operations of the enactment and orders under 
repeal or anything duly done or suffered thereunder; or

(ii) any right, privilege, obligation or liability acquired, 
accrued or incurred under any of the enactment or orders under 
repeal; or

(iii) any penalty, forfeiture or punishment incurred in respect of 
any offences committed against the enactment and orders under 
repeal; or

(iv) any investigation or remedy in respect of any such penalty, 
forfeiture or punishment,

and any such investigation, legal proceedings or remedy may be 
instituted, continued or enforced and any such penalty, 
forfeiture or punishment may be imposed, as if this Act had not 
been passed:

(2) If there is any other law for the time being in force in any State, 
corresponding to this Act, the same shall upon the commencement 
of this Act, stand repealed and in such case, the provisions of 
Section 6 of the General Clauses Act, 1897 (10 of 1897) shall 
apply as if such provisions of the State law had been repealed.

(3) Notwithstanding the repeal of the aforesaid enactment and 
orders, the licences issued under any such enactment or order, 
which are in force on the date of commencement of this Act, shall 
continue to be in force till the date of their expiry for all purposes, 
as if they had been issued under the provisions of this Act or
the rules or regulations made thereunder.
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(4) Notwithstanding anything contained in any other law for the 
time being in force, no court shall take cognizance of an offence 
under the repealed Act or orders after the expiry of a period of 
three years from the date of the commencement of this Act." 
(Emphasis Supplied)

14. Section 6 of the General Clauses Act, 1897 provides the effect of repeal 
as under:

"Where this Act or any Central Act or Regulation made after the 
commencement of this act repeals any enactment hitherto made 
or hereafter to be made, then, unless a different intention 
appears, the repeal shall not-

(e) affect any investigation, legal proceeding or remedy
in respect of any such right, privilege, obligation, liability, penalty, 
forfeiture or punishment .... 

and any such investigation, legal proceeding or remedy may be 
instituted, continued or enforced, and any such penalty, 
forfeiture or punishment may be imposed as if the Repealing 
Act or Regulation had not been passed."

15.  In terms of Section 6 of the General Clauses Act, 1897, unless different 
intention appears, the repeal of a statute does not affect any investigation, legal 
proceeding or remedy in respect of any such right, privilege, obligation, liability, 
penalty, forfeiture or punishment and any such investigation, legal proceeding or 
remedy may be instituted, continued or enforced, and any such penalty, forfeiture 
or punishment may be imposed as if the Repealing Act or Regulation had not been 
passed. But in the 2006 Act, the repeal and saving clause contained in Section 97 
(1)(iii) and (iv) specifically provides that repeal of the Act shall not affect any         
investigation or remedy in respect of any such penalty, forfeiture or punishment 
and the punishment may be imposed, "as if the 2006 Act had not been passed". 
The question as to whether penalty or prosecution can continue or be initiated 
under the repealed provisions has been examined by this Court in State of Punjab 

9
v. Mohar Singh , wherein this Court examined Section 6 of the General Clauses 
Act which is on lines of Section 38(2) of the Interpretation Act of England. It was 
held as under:

"6. Under the law of England, as it stood prior to the 
Interpretation Act of 1889, the effect of repealing a statute was 
said to be to obliterate it as completely from the records of 
Parliament as if it had never been passed, except for the purpose 
of those actions, which were commenced, prosecuted and 
concluded while it was an existing law [ Vide Craies on Statute 
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Law, 5th edn, p. 323] . A repeal therefore without any saving 
clause would destroy any proceeding whether not yet begun or 
whether pending at the time of the enactment of the Repealing 
Act and not already prosecuted to a final judgment so as to 
create a vested right [ Vide Crawford on Statutory Construction, 
p. 599-600w] . To obviate such results a practice came into 
existence in England to insert a saving clause in the repealing 
statute with a view to preserve rights and liabilities already 
accrued or incurred under the repealed enactment. Later on, to 
dispense with the necessity of having to insert a saving clause on 
each occasion, Section 38(2) was inserted in the Interpretation 
Act of 1889 which provides that a repeal, unless the contrary 
intention appears, does not affect the previous operation of the 
repealed enactment or anything duly done or suffered under it 
and any investigation, legal proceeding or remedy may be 
instituted, continued or enforced in respect of any right, liability 
and penalty under the repealed Act as if the Repealing Act had 
not been passed. Section 6 of the General Clauses Act, as is well 
known, is on the same lines as Section 38(2) of the Interpretation 
Act of England. 

9. The offence committed by the respondent consisted in filing a 
false claim. The claim was filed in accordance with the 
provision of Section 4 of the Ordinance and under Section 7 of 
the Ordinance, any false information in regard to a claim was a 
punishable offence. The High Court is certainly right in holding 
that Section 11 of the Act does not make the claim filed under 
the Ordinance a claim under the Act so as to attract the operation 
of Section 7. Section 11 of the Act is in the following terms: 

"The East Punjab Refugees (Registration of Land 
Claims) Ordinance 7 of 1948 is hereby repealed and 
any rules made, notifications issued, anything done, 
any action taken in exercise of the powers conferred by 
or under the said Ordinance shall be deemed to have 
been made, issued, done or taken in exercise of the 
powers conferred by, or under this Act as if this Act had 
come into force on 3rd day of March, 1948". 

................The truth or falsity of the claim has to be investigated 
in the usual way and if it is found that the information given by 
the claimant is false, he can certainly be punished in the manner 
laid down in Sections 7 and 8 of the Act. If we are to hold that the 
penal provisions contained in the Act cannot be attracted in case 
of a claim filed under the Ordinance, the results will be 
anomalous and even if on the strength of a false claim a refugee 
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has succeeded in getting an allotment in his favour, such 
allotment could not be cancelled under Section 8 of the Act. We 
think that the provisions of Sections 47 and 8 make it apparent 
that it was not the intention of the Legislature that the rights and 
liabilities in respect of claims filed under the Ordinance shall be 
extinguished on the passing of the Act, and this is sufficient for 
holding that the present case would attract the operation of 
Section 6 of the General Clauses Act. It may be pointed out that 
Section 11 of the Act is somewhat clumsily worded and it does 
not make use of expressions which are generally used in saving 
clauses appended to repealing statutes; but as has been said 
above the point for our consideration is whether the Act evinces 
an intention which is inconsistent with the continuance of rights 
and liabilities accrued or incurred under the Ordinance and in 
our opinion this question has to be answered in the negative."

16.     In another judgment reported as Tiwari Kanhaiyalal & Ors. v. Commissioner of 
10

Income Tax, Delhi , the assessments were completed under the Income Tax Act, 1922 
after the Income Tax Act, 1961 came into force. There was search on the premises of the 
assessee. The revised returns were filed after the Income Tax Act, 1961 came into force. 
The penalty proceedings were initiated and it was levied under the 1961 Act. Later, the 
complaints were filed alleging commission of the offences under Section 277 of 1961 
Act. Another set of complaints were filed under the Income Tax Act, 1922. This Court 
held that the complaints under the 1922 Act remains unaffected. It was held as under:

"7. It is advisable to discuss and dispose of a new point which 
arose during the hearing of these appeals. Sub-section (1) of 
Section 297 of the 1961 Act repealed the 1922 Act including 
Section 52. In sub-section (2) no saving seems to have been 
provided for the launching of the prosecution under the repealed 
Section 52 of the 1922 Act. It does not seem correct to take 
recourse to clause (h) of Section 297(2) to make the offences 
come under Section 277 of the 1961 Act as was endeavoured to 
be done by the respondent in the first 12 complaint petitions. 
But then from no clause under sub-section (2) a different 
intention appears in this regard from what has been said in 
Section 6 of the General Clauses Act. On the facts alleged the 
criminal liability incurred under Section 52 of the 1922 Act 
remains unaffected under clause (c) of Section 6 of the General 
Clauses Act...."

17.    Thus, in view of Section 97 of the 2006 Act, as also under Section 6 of the General 
Clauses Act, 1897, the proceedings would continue under the Act. No benefit can be 
taken under the 2006 Act as the prosecution and punishment under the Act is protected.
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18. The judgment of this Court in Trilok Chand is the only judgment which 
has given benefit of the 2006 Act and the sentence was imposed by imposing a fine 
of Rs.5,000/-. The attention of the Court was not drawn to Section 97 of the 2006 
Act, which protects the punishments given under the repealed Act. Therefore, the 
order in Trilok Chand is on its own facts.

19. However, we find merit in the argument of Mr. Luthra that the order of 
remand by the High Court to the trial court against the Company cannot be 
sustained for the reason that such an order was passed without giving an 
opportunity of hearing, as contemplated under Section 401(2) of the Code. The 
question thus now narrows down as to whether the course adopted by the High 
Court to remand the matter to the trial court after more than 30 years to cure the 
defect which goes to the root of the trial, though permissible in law, is justified.

20. A three-Judge Bench of this Court in Aneeta Hada v. Godfather Travels & 
11

Tours Private Limited  considered the question of conviction of the Directors in 
the absence of the Company in proceedings under Section 138 of the Negotiable 

12
Instruments Act, 188  as also in the proceedings under Information Technology 
Act, 2000. This Court held that Section 141 of the NI Act dealing with offences by 
companies contemplates that every person who at the time the offence was 
committed, was in charge of, and was responsible to the company for the conduct 
of the business of the company, as well as the company, shall be deemed to be 
guilty of the offence and shall be liable to be proceeded against and punished 
accordingly. This Court, considering the said provision, held as under:

"38. From the aforesaid pronouncements, the principle that can 
be culled out is that it is the bounden duty of the court to 
ascertain for what purpose the legal fiction has been created. It 
is also the duty of the court to imagine the fiction with all real 
consequences and instances unless prohibited from doing so. 
That apart, the use of the term "deemed" has to be read in its 
context and further, the fullest logical purpose and import are to 
be understood. It is because in modern legislation, the term 
"deemed" has been used for manifold purposes. The object of 
the legislature has to be kept in mind.

  xx  xx   xx

56. We have referred to the aforesaid passages only to highlight 
that there has to be strict observance of the provisions regard 
being had to the legislative intendment because it deals with 
penal provisions and a penalty is not to be imposed affecting the 
rights of persons, whether juristic entities or individuals, unless 
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they are arrayed as accused. It is to be kept in mind that the 
power of punishment is vested in the legislature and that is 
absolute in Section 141 of the Act which clearly speaks of 
commission of offence by the company. The learned counsel for 
the respondents have vehemently urged that the use of the term 
"as well as" in the section is of immense significance and, in its 
tentacle, it brings in the company as well as the Director and/or 
other officers who are responsible for the acts of the company 
and, therefore, a prosecution against the Directors or other 
officers is tenable even if the company is not arraigned as an 
accused. The words "as well as" have to be understood in the 
context.

  xx  xx   xx

58. Applying the doctrine of strict construction, we are of 
the considered opinion that commission of offence by the 
company is an express condition precedent to attract the vicarious 
liability of others. Thus, the words "as well as the company" 
appearing in the section make it absolutely unmistakably clear 
that when the company can be prosecuted, then only the persons 
mentioned in the other categories could be vicariously liable for 
the offence subject to the averments in the petition and proof 
thereof. One cannot be oblivious of the fact that the company is a 
juristic person and it has its own respectability. If a finding is 
recorded against it, it would create a concavity in its reputation. 
There can be situations when the corporate reputation is affected 
when a Director is indicted.

59. In view of our aforesaid analysis, we arrive at the 
irresistible conclusion that for maintaining the prosecution 
under Section 141 of the Act, arraigning of a company as an 
accused is imperative..........................."

21.       Section 17 of the Act reads as under:

"17. Offences by companies—(1) Where an offence under 
this Act has been committed by a company—

(a) (i) the person, if any, who has been nominated under sub-
section (2) to be in charge of, and responsible to, the company 
for the conduct of the business of the company (hereinafter in 
this section referred to as the person responsible), or

(ii) where no person has been so nominated, every person who at 
the time the offence was committed was in charge of, and was 
responsible to, the company for the conduct of the business of 
the company; and 
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(b) the company, 

shall be deemed to be guilty of the offence and shall be liable to 
be proceeded against and punished accordingly:

Provided that nothing contained in this sub-section shall render 
any such person liable to any punishment provided in this Act if 
he proves that the offence was committed without his 
knowledge and that he exercised all due diligence to prevent the 
commission of such offence.

(2) ****     ****"

22. Clause (a) of Sub-Section (1) of Section 17 of the Act makes the person 
nominated to be in charge of and responsible to the company for the conduct of 
business and the company shall be guilty of the offences under clause (b) of Sub-
Section (1) of Section 17 of the Act. Therefore, there is no material distinction 
between Section 141 of the NI Act and Section 17 of the Act which makes the 
Company as well as the Nominated Person to be held guilty of the offences and/or 
liable to be proceeded and punished accordingly. Clauses (a) and (b) are not in the 
alternative but conjoint. Therefore, in the absence of the Company, the 
Nominated Person cannot be convicted or vice versa. Since the Company was not 
convicted by the trial court, we find that the finding of the High Court to revisit the 
judgment will be unfair to the appellant/Nominated Person who has been facing 
trial for more than last 30 years. Therefore, the order of remand to the trial court to 
fill up the lacuna is not a fair option exercised by the High Court as the failure of 
the trial court to convict the Company renders the entire conviction of the 
Nominated Person as unsustainable.

23.  In view of the above, the appeals are allowed and the order passed by the 
High Court is set aside. Resultantly the complaint is dismissed.

Appeal allowed
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A.        Arms Act (54 of 1959), Section 13 & 14 – Grant of Arms License – 
Grounds – Application for grant of license rejected by State – Held – 
Application of petitioner duly recommended by S.P., Collector and 
Commissioner – Provisions of Section 13 & 14 of the Act of 1959 not considered by 
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State Government as well as by Single Judge – Impugned order appears to be a 
non speaking order and thus set aside – Order of State Government is quashed – 
Matter remanded back to State Government for fresh consideration – Appeal 
allowed.     (Paras 11 to 14)

d- vk;q/k vf/kfu;e ¼1959 dk 54½] /kkjk 13 o 14 & vk;q/k vuqKfIr dk 
iznku & vk/kkj & jkT; }kjk vuqKfIr gsrq vkosnu ukeatwj fd;k x;k & vfHkfu/kkZfjr & 
;kph dk vkosnu ,l-ih-] dysDVj ,oa vk;qDr }kjk lE;d :i ls vuq'kaflr & 1959 ds 
vf/kfu;e dh /kkjk 13 o 14 ds mica/kksa dks jkT; ljdkj ds lkFk&lkFk ,dy U;k;k/kh'k 
}kjk fopkj esa ugha fy;k x;k & vk{ksfir vkns'k ,d dkj.k foghu vkns'k izrhr gksrk gS 
vkSj blfy, vikLr & jkT; ljdkj dk vkns'k vfHk[kafMr & jkT; ljdkj dks u;s fljs 
ls fopkj djus gsrq ekeyk izfrizsf"kr & vihy eatwjA 

B.    Interpretation – “Executive Instructions” – Held – Although 
executive instructions issued from time to time, looking to changing scenario 
of society, can be taken into consideration by authorities but alongwith 
statutory provisions provided under the Act and Rules.  (Para 13)

[k- fuoZpu & **dk;Zikfyd vuqns'k** & vfHkfu/kkZfjr & ;|fi] cnyrs 
lkekftd ifjn`'; dks ns[krs gq, le;&le; ij tkjh fd;s x;s dk;Zikfyd vuqns'kksa 
dks izkf/kdkjhx.k }kjk fopkj esa fy;k tk ldrk gS fdUrq vf/kfu;eksa ,oa fu;eksa esa fn;s 
x;s dkuwuh mica/kksa ds lkFkA

Cases referred :  

W.A. No. 1249/2018 decided on 10.1.2019 (D.B.), 2013 (3) MPLJ 219, 
W.P. No. 7879/2016 decided on 4.7.2018, W.P. No. 20488/2018 decided on 
14.07.2020 (2010) 9 SCC 496

Arvind Dudawat, for the appellant.
Sankalp Sharma, for the respondents/State.

O R D E R

(Heard through Video Conferencing)

The Order  of the Court was passed by :
VISHAL MISHRA, J: - With the consent of learned counsel for the parties, the 
matter is heard finally.

1. This intra-court appeal under Section 2 (1) of Madhya Pradesh Uchcha 
Nyayalya (Khand Nyayapeeth Ko Appeal) Adhiniyam, 2005 is directed against 
the order dated 25.8.2020 passed in Writ Petition No.2396/2017, whereby the writ 
petition preferred by the petitioner challenging the order passed by the State 
Government rejecting the application for grant of arms licence has been dismissed.
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2. It is argued that the petitioner is a businessman carried out his business in 
Dabra and looking to the law and order situation in Dabra he has applied for grant 
of N.P. Bore Revolver/Pistol arms licence. It is submitted that the case of the 
petitioner was duly taken up for consideration by the Superintendent of Police and 
after due verification into the matter he has recommended for grant of licence vide 
its letter dated 18.5.2015. The District Magistrate has given his recommendation 
vide letter dated 15.1.2016. The matter was placed before the Commissioner, 
Gwalior Division, Gwalior, who has also given his recommendation on 16.3.2016 
and has forwarded the matter to the State Government. The State Government 
without giving any show cause notice to the petitioner and without giving any 
opportunity of hearing to the petitioner has rejected the application vide order 
dated 9.9.2016, without considering the relevant provisions of Arms Act, 1959 
which was put to challenge by filing the writ petition before this Court.

3.  It is argued that there is no criminal case registered against the petitioner. 
It was argued before the learned Writ Court that the provisions of sections 13 and 
14 of the Arms Act, 1959 are relevant for considering the application for grant of 
arms licence and for refusal of arms licence. It is argued that the order passed by 
the State Government which was put to challenge in the writ petition does not 
show that the State Government while considering the application for grant of 
arms licence has considered the provisions of section 13 and 14 of the Arms Act, 
1959. It is argued that the reason shown for    rejection of the application is that the 
petitioner could not point out any incident or has not mentioned in the application 
that his life is in danger or he is having threat to his life or liberty from anyone. In 
absence of any such specific incident being shown by the applicant and 
considering the new policy of the arms licence the application of the petitioner 
was rejected. It is argued that the question regarding consideration of application 
for grant of arms licence has been dealt by the Division Bench of this Court in the 
case of Chhotelal Pachori Vs. State of M.P. and others, (W.A.No.1249/2018, 
decided on 10.1.2019), wherein after exhaustive consideration with respect to 
Section 13 and 14 of the Arms Act, the Division Bench of this Court has quashed 
the order issued by the State Government for grant of refusal of arms licence. It is 
submitted that the case of the petitioner is exactly identical to that which has been 
considered by the Division Bench of this Court. It is further pointed out that the 
aforesaid aspect was put-forth before the learned Single Judge, but no 
consideration is being made and only on the pretext that neither the petitioner nor 
the State has pointed out the application filed by the petitioner for grant of arms 
licence and in view of the new policy of the State Government which gives 
discretion to the State to refuse for grant of licence in case there is no danger to life 
is shown, no illegality is found in the order passed by the State Government and 
has dismissed the writ petition.
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4. It is argued that the question regarding consideration of application for 
grant of arms licence has been dealt with in large number of cases by this Court. In 
Writ Appeal No. 1249/2018 (Chhotelal Pachori Vs. State of M.P. and others) this 
Court has remanded the matter for fresh consideration to the State Government in 
terms of sections 13 and 14 of the Arms Act. The aforesaid case is identical to the 
present facts of the case. It is submitted that although holding of arms licence is 
not a fundamental right, but life to livelihood and carrying out the business in free 
and fair manner without there being any threat to life is a fundamental right 
provided under the Constitution of India. It is submitted that the application of the 
petitioner was duly considered and report was submitted by the Police Authorities 
as required under the Arms Act and thereafter the Superintendent of Police has 
recommended the petitioner's application and thereafter by the Collector and 
Commissioner and the State Government was not having any other option except 
to consider the application for grant of arms licence in terms of sections 13 and 14 
of the Arms Act. A detailed procedure is being prescribed under the Arms Act for 
consideration of application of arms licence, despite of the same being followed 
by the authorities and has recommended the case of petitioner for grant of Arms 
licence, the State Government has rejected the application without considering 
the provisions. The learned Single Judge has not considered the aforesaid aspect 
while passing the impugned order. It is argued that in catena of judgments the 
aforesaid analogy is being followed and orders have been passed by this Court 
which were placed for consideration before the learned Single Judge, but of no 
consequence. It is argued that learned Single Judge has considered the judgment 
passed by the Full Bench in the case of Smt. Pratibha Chauhan Vs. State of M.P. 
and others, 2013 (3) MPLJ 219, and has held that it is within the domain of the 
State Government to issue executive instructions with respect to grant or refusal 
of arms licence and considering the aforesaid has held that the order passed by the 
State Government rejecting the application of the petitioner was well within the 
jurisdiction of the State Government and the petition was dismissed.

5. It is argued that the Rules are being framed for grant of arms licence and 
the executive instructions cannot override the statutory provisions provided under 
the Act and the Rules. In these circumstances, the executive instructions issued 
cannot override the Rules and Regulations and the application should have been 
decided in terms of Section 13 and 14 of the Arms Act, 1959. He has prayed for 
setting aside of the impugned order and for further direction to the State 
Government to reconsider the application for grant of arms licence in terms of 
Section 13 and 14 of the Arms Act, 1959 and also the judgment passed by the 
Division Bench of this Court in the case of Chhotelal Pachori (supra).

6. Per contra counsel for the State has opposed the contentions raised by the 
appellant and has argued that the well reasoned and justified order has been passed 
by the learned Single judge. The petitioner has not even filed the application before 
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the learned Writ Court to show that on what ground he has applied for arms licence. It 
is argued that it is the discretion of the State Government to consider the applications 
for grant of arms licence and the question regarding issuance of executive 
instructions for grant of arms licences was considered by this Court in the case of 
Smt. Pratibha Chauhan (supra) in Full Bench and it was held that in certain cases 
it is the discretion of the authorities to pass executive instructions looking to the 
facts and circumstances and looking to the circumstances prevailing in the society 
at large. A new executive instructions have been issued by the State Government 
in the year 2016 and new policy for grant of arms licence has been formulated and 
in terms of the new policy the petitioner was not found entitled for grant of arms 
licence, accordingly, his application was rejected. It is argued that heavy burden 
lies upon the petitioner/person who is applying for the arms licence to 
demonstrate that he is having any danger of his life from any person or he is 
required to point out any such incident which could have endangered his life and 
in such circumstances only the application for grant of arms licence can be 
considered. In the present case, the petitioner has totally failed to demonstrate that 
under what circumstances he has filed the application. The learned Single Judge 
has correctly observed that bald allegation has been levelled by the petitioner to 
point out the fact that he is having threat of his life and liberty. No incident could 
have been pointed out by the petitioner. He has not even filed his application in the 
writ petition to show that on what grounds the application for grant of arms 
licence was preferred. In these circumstances, the learned Writ Court has not 
committed any error and has rightly rejected the application for grant of arms 
licence. There is no illegality in the impugned order. He has prayed for dismissal 
of the writ appeal.

7. Heard the learned counsel for the parties and perused the record.

8. On perusal of the record it is seen that the appellant who is a businessman 
in City Dabra, District Gwalior has applied for grant of short arms licence. After 
the inquiry into the matter the report was submitted before the Superintendent of 
Police and he has recommended for grant of licence to the petitioner vide his 
recommendation letter dated 18.5.2015 which is Annexure P/2 in the writ 
petition. Subsequent thereto the recommendation was made by the District 
Magistrate vide its letter dated 15.1.2016 (Annexure P/3) and the matter was 
forwarded to the Divisional Commissioner, who has also recommended for grant 
of licence to the petitioner vide letter dated 16.3.2016 (Annexure P/4) and the 
matter was forwarded to the State Government. The State Government vide 
impugned order dated 9.9.2016 has rejected the application of the petitioner on 
the ground that the petitioner could not point out any unfavourable incident or 
point out any person from whom his life is in danger. Therefore, in absence of any 
specific stipulation to the aforesaid the application for grant of arms licence 
cannot be considered in terms of the new policy of the arms licence.  The relevant 
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provisions of Arms Act  which deals with consideration of application for grant or 
refusal of licence is required to be seen. Section 13 and Section 14 of the Arms 
Act, 1959 are relevant which reads as under:

"13. Grant of licences.—(1) An application for the grant of a 
licence under Chapter II shall be made to the licensing authority 
and shall be in such form, contain such particulars and be 
accompanied by such fee, if any, as may be prescribed.

[(2) On receipt of an application, the licensing authority shall 
call for the report of the officer in charge of the nearest police 
station on that application, and such officer shall send his report 
within the prescribed time.

(2-A) The licensing authority, after such inquiry, if any, as it may 
consider necessary, and after considering the report received 
under sub-section (2), shall, subject to the other provisions of 
this Chapter, by order in writing either grant the licence or 
refuse to grant the same: 

Provided that where the officer in charge of the nearest police 
station does not send his report on the application within the 
prescribed time, the licensing authority may, if it deems fit, 
make such order, after the expiry of the prescribed time, without 
further waiting for that report.] (3) The licensing authority shall 
grant—

(a) a licence under section 3 where the licence is
required—

(i) by a citizen of India in respect of a smooth bore gun 
having a barrel of not less than twenty inches in length to be 
used for protection or sport or in respect of a muzzle loading gun 
to be used for bona fide crop protection:

Provided that where having regard to the circumstances of any 
case, the licensing authority is satisfied that a muzzle loading 
gun will not be sufficient for crop protection, the licensing 
authority may grant a licence in respect of any other smooth 
bore gun as aforesaid for such protection, or

(ii) in respect of a point 22 bore rifle or an air rifle to be used 
for target practice by a member of a rifle club or rifle association 
licenced or recognised by the Central Government;

(b) a licence under section 3 in any other case or a
licence under section 4, section 5, section 6, section 10 or 
section 12, if the licensing authority is satisfied that the person 
by whom the licence is required has a good reason for obtaining 
the same. 
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14. Refusal of licences.—(1) Notwithstanding anything in 
section 13, the licensing authority shall refuse to grant—

(a) a licence under section 3, section 4 or section 5 where 
such licence is required in respect of any prohibited arms or 
prohibited ammunition;

(b) a licence in any other case under Chapter II,—

(i) where such licence is required by a person whom the 
licensing authority has reason to believe —

(1) to be prohibited by this Act or by any other law for the time 
being in force from acquiring, having in his possession or 
carrying any arms or ammunition, or

(2) to be of unsound mind, or

(3) to be for any reason unfit for a licence under this Act; or

(ii) where the licensing authority deems it necessary for the 
security of the public peace or for public safety to refuse to grant 
such licence. 

(2) The licensing authority shall not refuse to grant any licence 
to any person merely on the ground that such person does not 
own or possess sufficient property.

(3) Where the licensing authority refuses to grant a licence to 
any person it shall record in writing the reasons for such refusal 
and furnish to that person on demand a brief statement of the 
same unless in any case the licensing authority is of the opinion 
that it will not be in the public interest to furnish such 
statement."

9. From perusal of the aforesaid sections,  it is seen that the consideration 
on application for grant of arms licence could only be made in terms of section 
13 and 14 of the Arms Act, 1959.

10. The Division Bench of this Court in the case of Chhotelal Pachori (supra) 
had an occasion to deal with the similar issue, whereby the application for grant of 
arms licence was rejected by the State Government. Merely assigning the reason 
of absence of threat to life or security of the applicant and grant not being in line 
with the new policy of the State Government, the application was rejected.   The 
Division Bench of this Court in the aforesaid case has considered the new arms 
policy issued by the State Government and   after  minute   consideration  to   the   
overall   facts   and circumstances and the relevant provisions, has held as under:

"10. In view of discussion supra it seems that the over riding 
character of Sec.14 over and above Sec.13 and the mandatory 
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provision of Sec.14 (3) missed the attention of the learned 
Single Judge who thus fell in error in sustaining the impugned 
order of the State.

Reliance placed by the writ Court upon the full bench 
decision of the Patna High Court in Kapil Deo Singh Vs. State 
of Bihar AIR 1987 Patna 122 is misplaced as the question 
before the full Bench was as follows:- Would the registration and 
pendency of criminal case for a major or capital offence justify the 
suspension or revocation of a licence under Clause (a) of Sub-
sec.(3) of Sec.17 of the Arms Act is the significant question 
necessitating this reference to the full Bench. 

11. The full Bench of Patna High Court primarily analysed 
Sec.17 of the Amrs Act with only passing reference to Sec.13 
and 14 while answering the question posed before it in the 
affirmative that registration and pendency of a criminal case for 
a major or capital offence may for adequate reason justify the 
suspension or revocation of an arms licence under clause (1) of 
Sub-Sec.(3) Sec.17 of the Arms Act. The aforesaid comparative 
analysis of Sec.13 and 14 of Arms Act, in particular the over 
riding effect of Sec.14(3) over Sec.13 was neither the subject 
matter before the full Bench and, therefore, was not discussed. 
Thus, the decision of the full Bench of the Patna High Court in 
the case of Kapil Deo (supra) is of no avail qua to the 
controversy involved herein. 

12. Consequently, this Court has no manner of doubt that the 
reasons assigned by the Licencing Authority/State Government 
in the impugned order while refusing to grant licence to the 
petitioner do not satisfy the mandatory requirement of Sec.14 
(3) of the Arms Act. 

13. Consequently this writ appeal stands allowed in the 
following terms :- 

a.  The impugned order dated 06.07.2018 passed in 
W.P.No.23123/2017 and of the State Govt. dated 
24.06.2017 vide Annexure P-1 stand quashed.

b. Accordingly, the W.A.No.23123/2017 stands 
allowed and the respondent/State is directed to 
reconsider the application of petitioner for grant of 
arms licence in accordance with the statutory provision 
under the Arms Act as explained above and pass a 
speaking order within outer limit of three months from 
the date of receipt of certified copy of the order. No 
cost".
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11.  It was pointed by the appellant's counsel that in large number of cased (sic 
: cases) the learned Single Judge has also considered the similar preposition and 
has passed order in the case of Jitendra Gupta Vs. State of M.P., W.P.No.7879/ 
2016 decided on 4.7.2018 and in the case of Keshav Upadhyay Vs. State of M.P., 

th
W.P.No.20488/2018 decided on 14  July, 2020. The aforesaid judgments passed 
by the Division Bench as well as by the Single Bench were brought to the notice of 
the learned Single Judge, but they were not considered. It is seen from the 
impugned order in the writ petition that the State Government has only rejected 
the application on the ground that the petitioner could not point out any threat to 
his life and in terms of new policy of the Arms Act, the application was rejected. 
But the fact remains that the application of petitioner was duly recommended by 
the Superintendent of Police, Collector and Commissioner respectively. It is clear 
from the impugned order that there is no consideration with respect to the 
provisions of section 13 and section 14 of the Arms Act, which deals with grant 
and refusal of arms licence and it appears to be a non-speaking order. The Hon'ble 
Supreme Court in the case of Kranti Associates Private Ltd. and another Vs.  
Masood Ahmed Khan and others, (2010) 9 SCC 496 has held as   under:

"51. Summarizing the above discussion, this Court holds:-

a. In India the judicial trend has always been to record reasons, 
even in administrative decisions, if such decisions affect anyone 
prejudicially.

b. A quasi-judicial authority must record reasons in support of 
its conclusions.

c. Insistence on recording of reasons is meant to serve the 
wider principle of justice that justice must not only be done it 
must also appear to be done as well.

d. Recording of reasons also operates as a valid restraint on 
any possible arbitrary exercise of judicial and quasi-judicial or 
even administrative power.

e. Reasons reassure that discretion has been exercised by the 
decision maker on relevant grounds and by disregarding 
extraneous considerations.

f. Reasons have virtually become as indispensable a component 
of a decision making process as observing principles of natural 
justice by judicial, quasi-judicial and even by administrative 
bodies.

g. Reasons facilitate the process of judicial review by superior 
Courts.

h. The ongoing judicial trend in all countries committed to rule 
of law and constitutional governance is in favour of reasoned 
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decisions based on relevant facts. This is virtually the life blood 
of judicial decision making justifying the principle that reason 
is the soul of justice. 

i. Judicial or even quasi-judicial opinions these days can be as 
different as the judges and authorities who deliver them. All these 
decisions serve one common purpose which is to demonstrate by 
reason that the relevant factors have been objectively considered. 
This is important for sustaining the litigants' faith in the justice 
delivery system. 

j. Insistence on reason is a requirement for both judicial 
accountability and transparency. 

k.  If a Judge or a quasi-judicial authority is not candid enough 
about his/her decision making process then it is impossible to 
know whether the person deciding is faithful to the doctrine of 
precedent or to principles of incrementalism. 

l.  Reasons in support of decisions must be cogent, clear and 
succinct. A pretence of reasons or 'rubber-stamp reasons' is not to 
be equated with a valid decision making process.

m.  It cannot be doubted that transparency is the sine qua non of 
restraint on abuse of judicial powers. Transparency in decision 
making not only makes the judges and decision makers less 
prone to errors but also makes them subject to broader scrutiny. 
(See David Shapiro in Defence of Judicial Candor (1987) 100 
Harward Law Review 731-737).

n.  Since the requirement to record reasons emanates from the 
broad doctrine of fairness in decision making, the said 
requirement is now virtually a component of human rights and 
was considered part of Strasbourg Jurisprudence. See (1994) 19 
EHRR 553, at 562 para 29 and Anya vs. University of Oxford, 
2001 EWCA Civ 405, wherein the Court referred to Article 6 of 
European Convention of Human Rights which requires, 
"adequate and intelligent reasons must be given for judicial 
decisions". 

o.  In all common law jurisdictions judgments play a vital role in 
setting up precedents for the future. Therefore, for development of 
law, requirement of giving reasons for the decision is of the 
essence and is virtually a part of "Due Process".

12. Thus, from the aforesaid analysis it is clear that the grounds raised by the 
petitioner were not considered by the learned Single Judge. As far as the 
consideration of learned Single Judge with respect to the Full Bench judgment in 
the case of Smt. Pratibha Chauhan (supra) is concerned, the case of Smt. Pratibha 
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Chauhan (supra) was dealing with an issue with respect to grant of arms dealer 
licence and not of the arms licence.   The notification dated 16.7.2010    issued by 
the State Government   whereby certain instructions prescribing a certain number 
of arms and ammunitions as a condition precedent for renewal was placed for 
consideration before the Full Bench. The Full Bench of this Court in  Smt. 
Pratibha Chouhan (supra) has answered the reference as under:

"26. On the basis of the aforesaid discussion we answer the 
substantial questions of law accordingly:

(i) That the State Government or its authorities are competent 
to issue executive instructions or conditions for issuing, varying 
or renewing the arms licence as far as the aforesaid conditions or 
instructions are not contrary to the provisions of Act of 1959 and 
Rules of 1962 or statutory order issued thereunder from time to 
time by the Union of India in exercise of power of discretion 
endowed on the authorities under the provisions of Act of 1959 
and Rules of 1962.

(ii) That, the view taken by the Gwalior Bench in Arun Mangal 
and others Vs. State of M.P. and others, W.P.No.1224/2005 to  the 
effect that the State Authorities are competent to issue 
instructions to a licensing authority in regard to grant of license 
in exercise of discretion by the authorities provided to them 
under Act of 1959 and Rules of 1962 is in accordance with law 
and correct. 

(iii)   xxxx xxxxx"

13. In the case in hand, deals with grant of arms licence, although the 
executive instructions issued from time to time looking to the changing scenario 
of the society, can be taken into consideration by the authorities but along with the 
statutory provisions provided under the Act and Rules. The State Government has 
only rejected the application considering the new policy issued by the State 
Government with respect to grant of arms licence, but none of the provisions 
provided under Section 13 and 14 have been considered by the State Government.

14. In the aforesaid facts and circumstances, the order passed by the State 
Government is unsustainable. The aforesaid aspect was not considered by the 
learned Single Judge. Accordingly, the order impugned dated 25.8.2020 passed in 
W.P.No.2396/2017 is set aside. The order dated 9.9.2016 passed by the State 
Government rejecting the application for grant of arms licence is quashed. The 
matter is remanded back to the State Government for fresh consideration of the 
application of the appellant for grant of short arms licence N.P. Bore 
Revolver/Pistol licence, taking into consideration the relevant provisions section 
13 and 14 of the Arms Act, 1959 and considering the judgment passed by Full 
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Bench in the case of Smt. Pratibha Chauhan (supra) and the Division Bench 
judgment in the case of Chhotelal Pachori (supra) the State Government is also 
free to consider the executive instructions along with the statutory provisions 
provided under the Act. 

15. In view of above, the writ appeal filed by the appellant is hereby allowed 
with no order as to costs. 

Appeal allowed 

I.L.R. [2020] M.P. 2768 (DB)
WRIT PETITION 

Before Mr. Justice S.C. Sharma & Mr. Justice Shailendra Shukla
W.P. No. 7902/2020 (Indore) decided on 8 October, 2020

AKSHAY N. PATEL (MR.)  …Petitioner                                                                          

Vs.

RESERVE BANK OF INDIA & anr.                        �    …Respondents

A.� Foreign Trade (Development & Regulation) Act, (22 of 1992), 
Section 3 and Constitution – Article 19(1)(g), 19(6) & 21 – Merchanting Trade 
Transactions (MTT) – Prohibition of Supply of KN 95 Mask – Held – Even 
though goods are not coming to India at any point of time under MTT, only 
those goods which are permitted for export or for import are eligible for 
MTT – It is a policy decision taken by Government of India – Statutory 
provisions, rules, circulars and notifications are issued from time to time for 
MTT under the prevailing Foreign Trade Policy – Circular of RBI not 
violating rights of petitioner – Fundamental rights of freedom of trade & 
Commerce can be subject to reasonable restrictions – No absolute ban on 
MTT – Circular not ultra vires and not violating freedom of trade and 
commerce of petitioner – Petition dismissed.                   

�  (Paras 38, 40 to 46, 48, 53, 54 & 61)

d- fons'kh O;kikj ¼fodkl vkSj fofu;eu½ vf/kfu;e ¼1992 dk 22½] /kkjk 3 
,oa lafo/kku & vuqPNsn 19¼1½¼g½] 19¼6½ o 21 & okf.kfT;d O;kikj laO;ogkj ¼epsZfUVax 
VªsM VªkUtsD'ku½ ¼MTT½ & KN95 ekLd ds iznk; ij izfr"ks/k & vfHkfu/kkZfjr & pwafd 
okf.kfT;d O;kikj laO;ogkj ds varxZr fdlh Hkh le; Hkkjr esa eky ugha vk jgk gS] 
dsoy og eky] tks fu;kZr vFkok vk;kr gsrq vuqefr izkIr gS] okf.kfT;d O;kikj 
laO;ogkj gsrq ik= gS & ;g Hkkjr ljdkj }kjk fy;k x;k ,d uhfr fu.kZ; gS& 
okf.kfT;d O;kikj laO;ogkj gsrq le; le; ij] fo|eku fons'k O;kikj uhfr ds varxZr] 
dkuwuh mica/kksa] fu;eksa] ifji=ksa ,oa vf/klwpukvksa dks tkjh fd;k x;k gS & vkj-ch-vkbZ- 
dk ifji=] ;kph ds vf/kdkjksa ds mYya?ku esa ugha & O;kikj o okf.kT; dh Lora=rk ds 
ewyHkwr vf/kdkj] ;qfDr;qDr fucZa/kuksa ds v/khu gks ldrs gSa& okf.kfT;d O;kikj 
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laO;ogkj ij vkR;afrd ikcanh ugha & ifji= vf/kdkjkrhr ugha ,oa ;kph ds O;kikj ,oa 
okf.kT; dh Lora=rk dk mYya?ku ugha djrk & ;kfpdk [kkfjtA 

B. Constitution – Article 226/227 – Scope & Jurisdiction – Held –  
Courts normally do not interfere with the State policy particularly in 
financial matter unless fraud or lack of bonafides is alleged and established. 

(Para 46)

[k-  lafo/kku & vuqPNsn 226@227 & O;kfIr o vf/kdkfjrk & 
vfHkfu/kkZfjr & U;k;ky;] lkekU;r%] jkT; dh uhfr esa gLr{ksi ugha djsaxs] fof'k"V :i 
ls foRrh; ekeyksa esa] tc rd fd diV vFkok ln~Hkkfodrk ds vHkko dks vfHkdfFkr ,oa 
LFkkfir ugha fd;k x;k gSA

Cases referred :

2020 SCC OnLine SC 275, AIR 1952 SC 196, AIR 1960 SC 430, AIR 1966 
Cal 167, 2001 SCC OnLine AP 421, (1995) 1 SCC 274, (1996) 5 SCC 268, (2011) 
3 SCC 778, (2005) 8 SCC 612, (2003) 7 SCC 589, (2003) 7 SCC 628, (2016) 7 
SCC 592, (2005) 8 SCC 534, AIR 1958 SC 731, (2004) 3 SCC 402, 1994 Supp (1) 
SCC 160, AIR 1960 SC 530.

 Abhinav Malhotra, for the petitioner. 
 Bharat A. Chitale, for the respondent No. 1. 
 Milind Phadke, for the respondent No. 2. 

O R D E R

The petitioner before this Court has filed this present petition challenging 
the circular issued by the Reserve Bank of India dated 23/01/2020 which is in 
respect of Merchanting Trade Transactions (MTT).

2. The petitioner's contention is that the petitioner is an Indian citizen and is 
engaged in the business of manufacturing and trading of Pharmaceutical, Herbal, 
Skin Care and Personal Protective Equipment (PPE) products in India and several 
other countries. The petitioner has further stated that Corona Virus has infected 
large number of people over the entire globe and Personal Protective Equipment 
(PPE) Kits, Masks and Ventilators are in acute shortage all over the globe.

3. The petitioner has further stated that as there was an acute shortage of PPE 
Kits, Masks, Sanitizer, etc. and as some of the countries were manufacturing more 
than the demand in their own country, the petitioner wanted to supply the goods to 
United States of America (USA).

4. The petitioner has further stated that he has negotiated the supply of PPE 
Kits and other goods with a buyer of United States of America and he has placed 
an order for purchase of KN95 Masks from a manufacturing Company based in 
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China, meaning thereby, the petitioner wanted to purchase the goods from China 
and to supply in United States of America by exploiting the system of 
Merchanting Trade Transactions which involves an Indian Bank as well as 
Reserve Bank of India.

5. The petitioner has further stated that under the Merchanting Trade 
Transactions an Indian Citizen facilitates the export of any goods or material from 
a Company or individual of an export country (other than India) and then import / 
supply of the said goods to a Company in another country, which is also other than 
India. Thus, in short their contention is that goods are neither manufactured in 
India nor imported to India at any point of time, however, the profit comes to India 
in various currencies.

6. The petitioner has further stated that Merchanting Trade Transaction 
Contracts are regulated and governed by Reserve Bank of India by issuing 
circulars from time to time and the Reserve Bank of India in the year 2000 in 
exercise of its powers conferred under Section 10(4) and Section 11(1) of the 
Foreign Exchange Management Act, 1999 has issued a circular dated 24/08/2000 
to regulate any Merchanting Trade Transaction contract entered into by any 
Indian national. The aforesaid circular was amended later on in the year 2014 i.e. 
on 27/01/2014.

7. The petitioner has further stated that on 23/01/2020 the Reserve Bank of 
India has issued another notification dated 23/01/2020 and revised guidelines for 
Merchanting Trade Transactions have been issued superseding its earlier 
guidelines. The petitioner's grievance is that Rule 2 Clause (iii) provides that MTT 
shall be undertaken for the goods that are permitted for export / import under the 
prevailing Foreign Trade Policy (FTP) as on the date of shipment.

8. The petitioner has further stated that after receiving the Merchanting 
Trade Transaction contracts for supply of KN95 Masks manufactured in China to 
the buyer based in United States of America, the petitioner on 01/05/2020 
contacted its banker for execution of necessary international trade documents and 
requested its bankers to open a Letter of Credit in favour of manufacturer / 
supplier based in China.

9. The petitioner has further stated that on 05/05/2020 the officials of HDFC 
Bank wrote to the petitioner that at present on account of spread of Corona Virus 
Disease, the Union of India through Director General of Foreign Trade (DGFT) 
has prohibited export of PPE Kits, Masks, Ventilators and Sanitizer from India 
and because Merchanting Trade Transactions regulations dated 23/01/2020 as 
contained in Clause 2(iii) which is in respect of the MTT contracts read with the 
Foreign Trade Policy of India prohibited such contracts, the Reserve Bank of 
India has refused the permission for the subject MTT contract for supply of KN95 
masks from China to United States of America. The officials of HDFC Bank have 
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expressed their inability to the petitioner as the petitioner was carrying out the 
business which is not permissible.

10. The petitioner has further stated that the Director General of Foreign 
Trade, Ministry of Commerce through various notifications issued from January 
to May 2020 has prohibited export of PPE Kits, Masks, Ventilators, Sanitizer out 
of India to ensure that they are available to the Citizens, Doctors and Hospitals 
within our country. It has been stated by the petitioner that restrictions imposed by 
the Director General of Foreign Trade does not come in way of the petitioner as 
the petitioner on account of MTT Contract which has been executed with a buyer 
in America is exporting goods from China to America. There is no export out of 
India.

11. The petitioner has further stated that on 12/05/2020 the petitioner has 
wrote several letters to the Ministry of Commerce, Director General of Foreign 
Trade and requested for grant of exemption and for grant of permission to procure 
goods manufactured from China to supply to a Company in United States of 
America.

12. The petitioner has further stated that a request was also made to the banker 
to seek a clarification from Reserve Bank of India in respect of Clause 2(iii) of the 
guidelines dated 23/01/2020, however, as Reserve Bank of India has not issued 
any clarification and as the petitioner on account of Clause 2(iii) of the guidelines / 
circular dated 23/01/2020 has not been able to carry out its MTT contract for 
supply of goods from China to United States of America, he has approached this 
Court.

13. The petitioner's contention is that prohibition imposed by Reserve Bank 
of India is a total prohibition which violates petitioner's fundamental rights 
guaranteed under Section 19(1)(g) and 21 of the Constitution of India and 
therefore, Clause 2(iii) deserves to be struck down by this Court.

14. Another grounds has been raised stating that the absolute and total 
prohibition of Merchanting Trade Transactions in respect of PPE products runs 
afoul of reasonableness enshrined under Article 19 of the Constitution of India. It 
has also been argued that prohibition imposed by Reserve Bank of India has no 
rational nexus with the underlying purpose of maintaining sufficient supplies of 
PPE products in India.

15. The petitioner has stated that while regulation of a trade or business 
through reasonable restrictions imposed under a law made in the interest of the 
general public is saved by Article 19(6) of the Constitution, however, in the 
present case, a total prohibition on MTT of PPE products has been imposed 
through a subordinate legislation (impugned guidelines dated 23/01/2020) on a 
business and trade which is legal. Such a total prohibition is violative of protection 
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offered under Article 19(1)(g) of the Constitution of India. The Hon'ble Supreme 
Court recently in the case of Internet and Mobile Association of India Vs. Reserve 
Bank of India reported in 2020 SCC OnLine SC 275 quashed the total prohibition 
of virtual currencies by the respondent No.1 - Reserve Bank of India through a 
circular.

16. Petitioner has further stated that when a statute invests a regulator with 
power to regulate, say, for example, a trade, it does not invest the authority with 
power wholly to prohibit or to put a stop to a trade. This view has been emphasized 
upon and affirmed several times. Therefore, where the objective of the impugned 
guideline was merely to facilitate and regulate the financial arm of Merchanting 
Trade Transaction, Reserve Bank of India cannot assume and exercise the power 
to completely prohibit MTT of PPE products. The subject MTT contract involves 
supply of KN95 masks (one of PPE products) manufactured by a company in 
China to a buyer at United States of America, therefore, the subject transaction has 
no bearing or reasonable connection on the availability of stock of PPE products 
within the territory of India. It has been further contended that the Hon'ble 
Supreme Court has laid down the test of reasonableness of restriction and held 
that laws imposing total prohibition would require close scrutiny in the cases of 
State of Madras Vs. V.G. Row reported in AIR 1952 SC 196 and Narender Kumar 
Vs. Union of India reported in AIR 1960 SC 430.

17.  Learned counsel for the petitioner has stated that MTT contracts in PPE 
products such as the present one do not affect the stock or availability of PPE 
products within India and it does not fall within the prohibition on export of PPE 
products imposed by respondent No.2. The mischief or intention of the 
respondent No.2 -Ministry of Commerce, DGFT to prohibit export of PPE 
products is ensuring adequate quantity and availability of PPE products for Indian 
citizens, doctors and hospitals. The aforesaid objective or mischief is totally 
unaffected by a MTT contract entered and executed by an Indian citizen where 
goods manufactured at China are supplied to a buyer at the United States of 
America. The Calcutta High Court in the case of Nani Gopal Paul Vs. State of 
West Bengal reported in AIR 1966 Cal 167 quashed a total prohibition imposed on 
a trade and business.

18. He has further stated that the absolute prohibition on MTT of PPE 
products is arbitrary and completely disproportionate to the stated public interest 
of ensuring adequate supplies of PPE products within the territory of India. He has 
further contended that the latest briefings of the Central Government fairly 
informs that adequate quantity of PPE products is presently available across India 
and therefore, in light of the fact that the object has been substantially achieved, 
further restrictions on any trade activities relating to PPE would be disproportionate 
in nature for want of requirements. It has been further contended that the Andhra 
Pradesh High Court quashed a total prohibition imposed on operation of public 
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taxis on ground disproportionate in the case of State of A. P. Vs. Mini Taxi Owners 
Association, Hyderabad reported in 2001 SCC OnLine AP 421. His further 
contention is that the absolute prohibition of MTT of PPE products serves no 
larger public interest as MTT is concerned with those PPE products that are not 
manufactured in India or meant for use by people in India.

19. It has been stated that merchant trading of PPE kits is a legal and 
acceptable form of international business and trade and the respondent No.1 has 
no power or authority to completely prohibit such merchant trade or business as 
there is no illegality in the merchant trade and business of PPE products. It has 
been further contended that where the regulator or State imposes a restriction in 
the nature of complete prohibition, constitutional Courts are vested with the 
power and jurisdiction to see whether such special circumstances exist to justify 
total prohibition. In the present case, the objectives of Director General of Foreign 
Trade notifications to ban exports of PPE products is completely unrelated to and 
has no relation or nexus with prohibition on MTT of PPE products. 

20.    The petitioner has prayed for the following reliefs:-

a. Issue a writ of Certiorari or any other appropriate writ 
/order/direction in the nature of Certiorari quashing  Clause 2(iii) of 
the Impugned Guidelines titled : RBI/2019- 20/152 A.P. (DIR 
Series) Circular No.20 dated 23.1.2020  issued by Respondent 
No.1 - Reserve Bank of India as being violative of the Petitioner's 
fundamental rights under Article 19(1)(g) and 21 of the 
Constitution of India;

OR

b. Issue a writ of Certiorari or any other appropriate writ/ 
order/direction to the Respondents directing them to issue a 
necessary clarification that Clause 2(iii) of the Impugned 
Guidelines titled : RBI/2019-20/152 A.P. (DIR Series) Circular 
No.20 dated 23.1.2020 would not be applicable with respect to 
any MTT contracts that the Petitioner may enter into for PPE 
products such as Personal Protection Equipment Kits, masks, 
ventilators and sanitisers;

c. Pass any other Order or Order(s) or grant any other relief as this 
Hon'ble Court deems fit and proper in the facts and circumstances 
of the present case.

21.  The respondent No.1 - Reserve Bank of India has filed a detailed reply in 
the matter. It has been stated in the return that number of Corona Virus patients in 
India has crossed 42,04,614 cases and the death toll has crossed 71,642 (at the 
time the return was filed). India has taken over Brazil to have the second highest 
case load in the world. It has been further stated that India requires a steady and 
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assured supply of ventilators, PPE Kits, Sanitizer and Gloves as well as other 
lifesaving equipment and drugs.

22. It has been further stated that in times of global shortage, developed 
countries have far greater financial clout than developing countries to draw scarce 
medical supplies to themselves, since they can afford to pay higher prices for 
them. It has been further stated that in larger public interest Government of India 
vide notification dated 31/01/2020 and 16/05/2020 issued in exercise of its power 
under Section 3 of the Foreign Trade (Development & Regulation) Act, 1992 has 
amended its Foreign Trade Policy 2015-2020 and has prohibited export of 
lifesaving equipment such as Ventilators, PPE kits and Gloves from India.

23. It has been further stated that it will also be wholly inappropriate and 
contrary to the national interest for Union of India to permit India's foreign 
exchange reserve to be engaged in enabling Indian entities, through Merchanting 
Trade Transactions, to preferentially divert lifesaving supplies to overseas 
countries rather than to India, merely for higher profits. The respondent No.1 has 
also stated that the petitioner is certainly free to carry on the business of import of 
such products into India, since only export, and not import is prohibited.

24. The respondent No.1 has further stated that revised guidelines on 
Merchanting Trade Transactions permits transactions of goods only which are 
permitted for exports / imports under the prevailing Foreign Trade Policy (FTP) of 
India as on the date of shipment. It has been further stated that circular which is 
under challenge is of general nature. It does not mention particular goods such as 
Ventilators, Medical Personal Protection Equipment (PPE) kits or Gloves. The 
Reserve Bank of India does not classify and notify particular goods or services for 
the purpose of permitting Merchanting Trade Transactions, since that function is 
within the domain of the Government of India. However, the circular of Reserve 
Bank of India ensures that the country's foreign exchange reserves are managed 
by keeping in view with the country's Foreign Trade Policy issued by the 
Government of India.

25. It has been further stated that circular No.20 comprising the "Revised 
Guidelines on Merchanting Trade Transactions" has been issued by the Reserve 
Bank of India in exercise of powers under Section 10(4) and 11(1) of the Foreign 
Exchange Management Act, 1999. The revised guidelines are not new and they 
have been in force with some variation since 2000.

26. The respondent No.1 has further stated that circular challenged by the 
petitioner, viz. Clause 2(iii) of Circular No.20, is also not new and has been 
substantially in force since 2000. This will be clear from a perusal of 'Part B' of the 
above-mentioned earlier Circular No.9, and the same reads as under:
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"Authorised dealers may take necessary precautions in 
handling merchant trade transactions or intermediary trade 
transactions to ensure that (a) goods involved in the transaction 
are permitted to be imported into India, (b) such transactions do 
not involve foreign exchange outlay for a period exceeding 
three months, and (c) all Rules, Regulations, and Directions 
applicable to export out of India are complied with by the export 
leg and all Rules, Regulations, and Directions applicable to 
import are complied with by the import leg of merchanting trade 
transactions. Authorised dealers are also required to ensure 
timely receipt of payment for the export leg of such transactions."

(Emphasis supplied)

It has been stated that the impugned clause of Circular No.20 dated 
23/01/2020, (a) restricting Merchanting Trade Transaction to "... goods that are 
permitted for exports / imports under the prevailing Foreign Trade Policy (FTP) of 
India as on the date of shipment", and (b) requiring that "... all rules, regulations 
and directions applicable to exports (except Export Declaration Form) and 
imports (except Bill of Entry) shall be complied with for the export leg and import 
leg respectively", are not novel. They may also be found, substantially in the 
present form,in the following prior Reserve Bank Circulars relating to 
Merchanting Trade Transaction:-

"(i)     A.P. (DIR. Series) Circular No.9 dated 24.8.2000 
(see Annex.P/4 at page 50);

(ii) A.P. (DIR. Series) Circular No.106 dated 19.6.2003;

(iii) A.P. (DIR. Series) Circular No.95 dated 17.1.2014;

(iv) A.P. (DIR. Series) Circular No.115 dated 28.3.2014 
(see Annex.P/4 at page 51)."

27. It has been stated that the aforesaid two conditions have been a 
fundamental and essential part of the policy relating to Merchanting Trade 
Transaction for decades. The said conditions - restricting Merchanting Trade 
Transaction to goods that are permitted for exports / imports under the prevailing 
Foreign Trade Policy (FTP) of India, and requiring compliance of the rules, 
regulations and directions applicable to exports and imports - go to the root of the 
Reserve Bank's policy relating to Merchanting Trade Transaction. Respondent 
No.1 has submitted that the conditions are of general application to every Indian 
entity wishing to carry on Merchanting Trade Transactions. The conditions are 
neither specific either to the petitioner's business, nor to particular products such 
as ventilators or medical personal protection equipment. 
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28.  It has been further stated that according to clause 2(i) of the Circular 
Annex. P/1, for a trade to be classified as a Merchanting Trade Transaction, the 
goods in question shall neither enter, nor exit, India (the "Domestic Tariff Area"). 
Merchanting trade transactions are very closely analogous to, and have all the 
trappings of, export as well as import except the fact that the goods are physically 
not located in India. The first leg of the transaction (termed as the "import leg") 
requires outlay of foreign exchange by the entity located in India carrying on the 
transaction ("the intemediary"), for the purpose of making payment for the goods 
being purchased overseas. The payment is made by the Indian intermediary by 
drawing foreign exchange or obtaining a letter of credit in India from its banker, 
which is a Reserve Bank - authorised dealer of foreign exchange ("authorized 
dealer bank") also located in India. Thus, there is a clear nexus of the first leg of the 
transaction to India and the involvement of its foreign exchange reserves.

29. Respondent No.1 has stated that similarly, in a successful trade, the Indian 
entity so purchasing the goods overseas recovers its money in the second leg of the 
transaction (termed as the "export leg"), by selling the goods to its buyer, also 
located overseas, but the money is under the law to be repatriated to India to the 
credit of the Indian intermediary which is located in India which had engaged in 
the Merchanting Trade business, within a strict time frame. The Reserve Bank has 
the statutory authority to regulate the foreign exchange held by or due to an entity 
located in India. Thus, even though both legs of the Merchanting Trade 
Transaction are carried on abroad, they are carried on by an entity located in India 
and subject to Indian laws, viz. the intermediary, and there is a clear and close 
nexus of the Merchanting Trade Transaction with India. Both legs of the 
Merchanting Trade transaction, the "import" leg and the "export" leg, require the 
Indian intermediary to deal in foreign exchange issued in India, through a Reserve 
Bank - authorised dealer.

30. Sub-sections (1) and (4) of section 10 of the Foreign Exchange 
Management Act, 1999 reads as under:

"10. Authorised person.— (1) The Reserve Bank may, on 
an application made to it in this behalf, authorise any person to 
be known as authorised person to deal in foreign exchange or in 
foreign securities, as an authorised dealer, money changer or off-
shore banking unit or in any other manner as it deems fit.

[.....]

(4) An authorised person shall, in all his dealings in foreign 
exchange or foreign security, comply with such general or 
special directions or orders as the Reserve Bank may, from time to 
time, think fit to give, and, except with the previous permission of 
the Reserve Bank, an authorised person shall not engage in any 
transaction involving any foreign exchange or foreign security 
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which is not in conformity with the terms of his authorisation 
under this section."

Sub-section (1) of section 11 of the said Act reads as under:-

"11. Reserve Bank's powers to issue directions to 
authorised person.

(1) The Reserve Bank may, for the purpose of securing compliance 
with the provisions of this Act and of any rules, regulations, 
notifications or directions made thereunder, give to the authorised 
persons any direction in regard to making of payment or the doing or 
desist from doing any act relating to foreign exchange or foreign 
security".

It has been stated that under the Foreign Exchange Management Act, 
1999, the regulation and management of the country's foreign exchange reserves 
has been entrusted to the Reserve Bank of India, which accordingly has the full 
statutory authority to enact the circular Annex.P/1 under section 10(4) and 11(1) 
of the Foreign Exchange Management Act, 1999. Such circulars and directions 
are issued by the Reserve Bank in exercise of its statutory duty to regulate and 
manage the country's foreign exchange reserves, and embody the foreign 
exchange policy of the State. It is well settled that the Courts do not normally 
interfere with State policy, particularly in financial matters, unless fraud or lack of 
bona-fides is alleged and established. In the present case, the petitioner has neither 
pleaded, nor proved either of such grounds.

31.  Learned counsel for the respondent No.1 has placed reliance upon 
judgment delivered in the case of Kasinka Trading Vs. Union of India, reported in 
(1995) 1 SCC 274, P.T.R. Exports (Madras) (P) Ltd. Vs. Union of India reported in 
(1996) 5 SCC 268 and State of Haryana Vs. Mahabir Vegetable Oils (P) Ltd. 
Reported in (2011) 3 SCC 778 and has prayed for dismissal of the writ petition.

32.  The Union of India - respondent No.2 has also filed an application and has 
adopted the return filed by respondent No.1 Reserve Bank of India. The Union of 
India in addition to the return which they have adopted has stated that vide 
notification dated 25/08/2020 an amendment has been made in the Export Policy 
and the Personal Protective Equipment / Masks i.e. N-95 / FFP2 Mask and N-95 / 
FFP2 or equivalent had been categorized as "restricted", which were earlier 
"prohibited" vide notification issued earlier on the subject. The notification dated 
25/08/2020 is quoted as under:-
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Following Personal
Protection 

Equipments 
(PPEs) exported 
either as part of 

kits or as individual 
items -

1. Medical 
Coveralls of all 
Classes/ 
Categories

Free
PPE Medical 
coveralls are 

freely exportable.

207A

2. Medical Goggles

3. N95/FFP2 
masks or its 
equivalent

4. All masks 
(Except N95/FFP2 
masks or its
equivalent)

901850 

901890

9020 

392690

621790 

630790

Restricted

Restricted

Free

5. Nitrile/NBR 

Gloves

6. Face Shields

Prohibited 

Free Face Shields are
freely exportable

Monthly export 
quota of 20 Lakh 
units of Medical 

Goggles

[Monthly export 
quota of 50 Lakh 

units]

[All masks (except 
N95/FFP2 masks 
or its equivalent)

are freely
exportable]

"(To be published in the Gazette of India Extraordinary
Part-II, Section - 3, Sub-Section (ii)) 

Government of India 
Ministry of Commerce & Industry 

Department of Commerce 
Directorate General of Foreign Trade 

Udyog Bhawan 
New Delhi

Notification No. 29 / 2015-2020 
th

Dated: 25  August, 2020

Subject:- Amendment   in   Export   Policy   of   Personal
 Protection Equipment/Masks.

S.O. (E) in exercise of powers conferred by Section 3 of the 
Foreign Trade Development & Regulation Act, 1992 (No. 22 of 
1992), as amended, read with Para 1.02 and 2.01 of the Foreign 
Trade Policy, 2015-20, the Central Government hereby makes 
following amendment in the Notification No. 21 dated 
28.07.2020 amending the Schedule 2 of the ITC (HS) Export 
Policy 2018 related to the export of Personal Protection 
Equipments/Masks, as under:
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2. Effect of the Notification:

Notification No. 21 dated 28.07.2020 is amended to the extent 
that the export policy of 2/3 Ply Surgical masks, medical 
coveralls of all classes and categories (including medical 
coveralls for COVID-19) is amended from "Restricted" to 
"Free" category and these coveralls (including gowns and 
aprons of all types) are now freely exportable. Medical goggles 
continue to remain in restricted category with monthly quota of 
20 Lakh units and Nitrile/NBR  gloves continue to remain 
prohibited.

The export police of N-95/FFP2 masks or its equivalent masks 
is revised from "Prohibited" to "Restricted" category. A 
monthly export quot of 50 lakh units has been fixed for N-
95/FFP2 masks or its equivalent, for issuing export licenses to 
eligible applicants as per the criteria to be separately issued in a 
Trade Notice.

Sd/- 25/08/2020
(Amit Yadav) 

Director General of Foreign Trade 
Ex-Officio Additional Secretary, Government of India

E-mail:dgft@nic.in

(Issued from File No.01/91/180/21/AM20/EC/E-21933)" 

The aforesaid notification makes it very clear that all masks except N-95 / 
FFP2 Masks or its equivalent comes under "restricted" category. The other items 
mentioned in the notification are now freely exported. The Union of India has also 
prayed for dismissal of the writ petition.

33. Heard learned counsel for the parties at length and perused the record. The 
matter is being disposed of at motion hearing stage itself through Video 
Conferencing finally with the consent of the parties.

34. The petitioner before this Court as stated in the writ petition is a 
businessman engaged in the business of manufacturing and trading of 
Pharmaceutical, Herbal, Skin Care and Personal Protective Equipment (PPE) 
products. The petitioner under the Merchanting Trade Transactions (MTT) 
wishes to supply KN95 masks manufactured in China to a buyer in United States 
of America. The Reserve Bank of India in exercise of powers conferred under 
Section 10(4) and 11(1) of the Foreign Exchange Management Act, 1999 has 
framed guidelines on Merchanting Trade Transactions. Section 10(4) and Section 
11(1) of the Foreign Exchange Management Act, 1999 reads as under:-

"10. Authorised person.—

(1)     ...............
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(2)     ...............

(3)     ...............      

(4) An authorised person shall, in all his dealings in foreign 
exchange or foreign security, comply with such general or special 
directions or orders as the Reserve Bank may, from time to time, 
think fit to give, and, except with the previous permission of the 
Reserve Bank, an authorised person shall not engage in any 
transaction involving any foreign exchange or foreign security 
which is not in conformity with the terms of his authorisation 
under this section.

11. Reserve Bank's power to issue directions to authorised 
person.-(1) The Reserve Bank may, for the purpose of securing 
compliance with the provisions of this Act and of any rules, 
regulations, notifications or directions made thereunder, give to the 
authorised persons any direction in regard to making of payment 
or the doing or desist from doing any act relating to foreign 
exchange or foreign security."

35.  The guidelines framed by the Reserve Bank of India are in force since 
2000 with various variations from time to time. The relevant extracts of the 
circular issued by Reserve Bank of India in exercise of powers conferred under 
the Foreign Exchange Management Act, 1999 dated 24/08/2000 reads as under:-

"A. P. (DIR Series) Circular No.9 (August 24, 2000)

RESERVE BANK OF INDIA 
CENTRAL OFFICE

EXCHANGE CONTROL DEPARTMENT 
MUMBAI-400 001

A. P.(DIR Series) Circular No. 9  August 24, 2000

To

All Authorised Dealers in Foreign Exchange 

Dear Sirs,

Foreign Exchange Management Act, 1999

Attention of authorised dealers is invited to the Government of 
India Notification No.GSR.381(E) dated May 3, 2000, 
notifying the Foreign Exchange Management (Current Account 
Transactions) Rules, 2000, in terms of which drawal of 
exchange for certain current account transactions has been 
prohibited and restrictions have been placed on certain other 
transactions. IN terms of Rule 4 ibid, the transactions specified 
in Schedule II to the said Notification required prior approval of 
the Government of India and in terms of the Rule 5, the 
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transactions specified in Schedule III to the Notification require 
prior approval of the Reserve Bank. Authorised dealers may 
follow directions contained in Annexure while dealing with 
applications relating to import of goods and services into India.

Part A : Import of Goods :  .....        

Part B : Merchanting Trade

Authorised dealers may take necessary precautions in handling 
merchant trade transactions or intermediary trade transactions 
to ensure that (a) goods involved in the transaction are permitted 
to be imported into India, (b) such transactions do not involve 
foreign exchange outlay for a period exceeding three months, 
and (c) all Rules, Regulations, and Directions applicable to 
export out of India are complied with by the export leg and all 
Rules, Regulations, and Directions applicable to import are 
complied with by the import leg of merchanting trade 
transactions. Authorised dealers are also required to ensure timely 
receipt of payment for the export leg of such transactions.

Part C : Import of Currency

C.1    Import of Currency

(i) Import of currency, including cheques, is governed by
clause (g) of sub-section (3) of Section 6 of the Foreign 
Exchange Management Act, 1999, and the Foreign Exchange 
Management (Export and import of currency) Regulations 
2000, made by the Reserve Bank vide Notification No. FEMA 
6/RB-2000 dated May 3, 2000.

(ii) All imports of currency not covered by the general
permission granted under the Regulations require prior
permission of the Reserve Bank."

The aforesaid circular of the year 2000 makes it very clear that the 
restriction imposed in respect of Merchanting Trade Transactions are in existence 
since 2000.

36. The petitioner is aggrieved by Clause 2(iii) of Circular No.20 of revised 
guidelines dated 23/01/2020 and the same reads as under:-

"2.(iii)  The MTT shall be undertaken for the goods that are 
permitted for exports / imports under the prevailing 
Foreign Trade Policy (FTP) of India as the date of 
shipment. All rules, regulations and directions applicable 
to exports (except Export Declaration Form) and imports 
(except Bill of Entry) shall be complied with for the 
export leg and import leg respectively. "
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The aforesaid clause restricts trading of goods which are not permitted to 
be imported / exported under the prevailing Foreign Trade Policy. A similar policy 
is in force on account of various circulars issued by Reserve Bank of India dated 
24/08/2000, 19/06/2003, 17/01/2014 and 28/03/2014. The import and export and 
framing of a policy on the subject of import and export is purely within the domain 
of Central Government and the Central Government in exercise of its power 
conferred under Section 3 of the Foreign Trade (Development & Regulation) Act, 
1992 read with paragraph No.1.02 and 2.01 of the Foreign Trade Policy 2015-
2020 has issued various amendments from time to time and its a purely policy 
decision to allow import / export or of particular goods keeping in view the policy 
framed by Central Government. Section 3 of the Foreign Trade (Development & 
Regulation) Act, 1992 reads as under:-

"3. Powers to make provisions relating to imports and 
exports.—(1) The Central Government may, by Order 
published in the Official Gazette, make provision for the 
development and regulation of foreign trade by facilitating 
imports and increasing exports.

(2) The Central Government may also, by Order published 
in the Official Gazette, make provision for prohibiting, 
restricting or otherwise regulating, in all cases or in specified 
classes of cases and subject to such exceptions, if any, as may be 
made by or under the Order, the import or export of goods

(3) All goods to which any Order under sub-section (2) 
applies shall be deemed to be goods the import or export of 
which has been prohibited under section 11 of the Customs Act, 
1962 (52 of 1962) and all the provisions of that Act shall have 
effect accordingly."

37.   The Government of India has issued a notification dated 28/07/2020 and 
later on 25/08/2020 which has already been reproduced earlier and N-95 / FFP2 
Mask or its equivalent are under "restricted" category.

38.  The Reserve Bank of India has to be adhere to the policy decision taken by 
the Government of India and in that backdrop the Reserve Bank of India issued 
executive instructions/circular dated 23/01/2020. Once import of a particular 
product is barred or export of a particular product is barred, the question of 
permitting the Merchanting Trade Transactions in respect of that particular products 
does not arise.

39. The circular dated 23/01/2020 provides a restriction upon the Merchanting 
Trade Transactions and goods which are permitted for export / import under the 
prevailing Foreign Trade Policy can be subjected to Merchanting Trade 
Transactions. The Merchanting Trade Transactions also requires adherence to all 
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rules, regulations and directions applicable to exports (except Export Declaration 
Form) and imports (except Bill of Entry).

40. The conditions imposed by Government of India as well as Reserve Bank 
of India are of general application to every Indian entity wishing to carry on 
Merchanting Trade Transactions. The conditions are neither specific either to 
petitioner's business, nor to a particular products such as Ventilators or Medical 
Personal Protective Equipment.

41. Clause 2(i) of the Circular dated 23/01/2020 provides that a Merchanting 
Trade Transactions means goods in question shall neither enter nor export India 
(Domestic Tariff Area). The Merchanting Trade Transactions have all the trappings 
of, export as well as import except the fact that the goods are physically not located in 
India.

42. The Merchanting Trade Transactions involves foreign exchange and 
issuance of a Letter of Credit in India from a banker as well as Reserve Bank of 
India through its authorised dealer in foreign exchange. The banker as well as 
Reserve Bank of India are located in India and therefore, there is a clear nexus 
between the transactions and the involvement of foreign exchange reserves of 
Reserve Bank of India.

43. Shri Abhinav Malhotra, learned counsel for the petitioner has placed 
reliance upon a judgment delivered by the apex Court in the case of Internet and 
Mobile Association of India Vs. Reserve Bank of India reported in 2020 SCC 
OnLine SC 275 which was in respect of Digital Currency / Virtual Currency / 
Cryptocurrency and his contention is that a complete ban by Reserve Bank of 
India in respect of Digital Currency was struck down being violative of Article 
19(1)(g) of the Constitution of India.

44. This Court has carefully gone through the aforesaid judgment, however, 
the judgment delivered by the Hon'ble Supreme Court is distinguishable on facts. 
There is no absolute ban imposed by Reserve Bank of India in respect of the 
Merchanting Trade Transaction contracts.

45. The Foreign Trade Policy is in existence framed by Government of India 
in exercise of powers conferred under the Foreign Trade (Development & 
Regulation) Act, 1992 and notifications have been issued by Government of India 
keeping in view the powers conferred by Section 3 of the Act of 1992. Its purely a 
policy decision taken by Government of India in larger public interest as there is 
an acute shortage of the goods which are the subject matter of the present writ 
petition.

46. The Courts normally do not interfere with the State policy particularly in 
financial maters (sic: matters) unless fraud or lack of bona-fides is alleged and 
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established. In the case of Kasinka Trading v. Union of India, reported in (1995) 1 
SCC 274, the Hon'ble Supreme Court has held as under:-

"23. [...] The courts, do not interfere with the fiscal policy 
where the Government acts in "public interest" and neither any 
fraud or lack of bona fides is alleged much less established. The 
Government has to be left free to determine the priorities in the 
matter of utilisation of finances and to act in the public interest 
while issuing or modifying or withdrawing an exemption 
notification...."

In a judgment delivered in the case of P.T.R. Exports (Madras) (P) Ltd. v. 
Union of India reported in (1996) 5 SCC 268, the Hon'ble Supreme Court has held 
as under:-

"5. [...] The court ... would prefer to allow free play to the 
Government to evolve fiscal policy in the public interest and to 
act upon the same. Equally, the Government is left free to 
determine priorities in the matters of allocations or allotments or 
utilisation of its finances in the public interest. It is equally 
entitled, therefore, to issue or withdraw or modify the export or 
import policy in accordance with the scheme evolved."

47.  The apex Court in the case of State of Haryana v. Mahabir Vegetable Oils 
(P) Ltd. reported in (2011) 3 SCC 778, has again held as under:-

"27. In cases where the Government on the basis of material 
available before it, bona fide, is satisfied that public interest 
would be served by granting, withdrawing, modifying or 
rescinding an exemption already granted, it should be allowed a 
free hand to do so. The withdrawal of exemption "in public 
interest" is a matter of policy and the courts should not bind the 
Government in its policy decision. The courts should not 
normally interfere with fiscal policy of the Government more so 
when such decisions are taken in public interest and where 
neither fraud nor lack of bona fides is alleged, much less 
established."

In light of the aforesaid judgments, the question of interference in the 
policy decision taken by Government of India does not arise.

48. Thus, in short the statutory provisions, rules, circulars and notifications 
issued from time to time permits Merchanting Trade Transactions only in respect 
of goods that are permitted for export and import under the prevailing Foreign 
Trade Policy of India and the question of complete ban in respect of freedom of 
trade and commerce as argued by learned counsel does not arise.

49. In our country keeping in view the COVID-19 Pandemic large number of 
front line health workers and Doctors have succumbed to Corona Virus on  account 
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of inadequate  Personal  Protective Equipment Kits. The Ventilators are also in short 
supply and therefore, the Government of India is the best judge either to ban export 
of the aforesaid items or to place the aforesaid items under the restricted 
categories.

50.  Shri Malhotra while the matter was being argued has stated before this 
Court that the petitioner is now importing goods from South Africa and is exporting 
it to United States of America and therefore, the petitioner now be permitted to avail 
the facility of Merchanting Trade Transactions. In the considered opinion of this 
Court, once import of a particular item is banned in India or its export is banned, such 
permission can never be granted, even though the item is not touching the Indian 
soil.

51. If analogy canvassed by Shri Abhinav Malhotra is accepted, then the 
Reserve Bank of India will have to grant permission for Merchanting Trade 
Transactions in respect of "Sniper Riffles". The petitioner on the basis of 
reasoning assigned by Shri Malhotra, even though he is procuring Sniper Riffles 
from United States of America and is supplying to Pakistan will have to be granted 
permission by Reserve Bank of India and Government of India and therefore, the 
analogy and the arguments canvased by Shri Malhotra are illogical and does not 
have support of statutory provisions.

52. The another example to make things more clear is of "Blood Diamonds" 
The Blood Diamonds are diamonds mined in a war zone and sold to finance 
insurgency, invading army's war efforts, or warlord's activity. India is a very big 
base in respect of cutting and polishing of diamonds. India cuts 10 out of 11 
diamonds sold in the world market. Import of Blood Diamond is not permissible 
and a diamond imported into India has to be duly certified under the "Kimberley 
Process". The Kimberley Process is a joint initiative by Governments. The 
international diamond industry and civil society to stem the flow of Conflict 
Diamonds ("Blood Diamonds" are also known as "Conflict Diamonds") and 
therefore, the Blood Diamonds from Zimbabwe cannot be imported to India. The 
diamonds only with Kimberley Process certification are permitted for import. The 
petitioner if he wants to import Blood Diamonds / Conflict Diamonds from 
Zimbabwe to China as per reasoning canvassed by Shri Malhotra has to be given a 
permission for Merchanting Trade Transactions, as the diamonds are not coming 
to India.

53. By no stretch of imagination such a permission can be given as statute 
does not permit for the same. Even though the goods are not coming to India at any 
point of time under the Merchanting Trade Transactions, only those goods which 
are permitted for export or for import are eligible for Merchanting Trade 
Transactions. The circular issued by the Reserve Bank of India is in no way 
violating the petitioner's right guaranteed under Article 19(1)(g) of the 
Constitution of India.
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54. In the case of Krishna Kumar Vs. Municipal Corporation reported in 
(2005) 8 SCC 612, the Hon'ble Supreme Court has held that prohibition with 
respect to the exercise of a right referable only in a particular area of activity, or 
relative to only particular matters, does not amount to a total prohibition but only a 
restriction. In the present case the petitioner is free to import (but not export) PPE 
kits into India. The petitioner is also free to carry on Merchanting Trade 
Transactions in respect of all other goods where the export and import of which is 
permitted under the country's Foreign Trade policy.

55. In the case of Indian Handicrafts Emporium Vs. Union of India reported 
in (2003) 7 SCC 589, the Hon'ble Supreme Court upheld a complete ban on ivory. 
In the aforesaid case the apex court held as under:-

"38. In order to determine whether total prohibition would be 
reasonable, the Court has to balance the direct impact on the 
fundamental right of the citizens thereby against the greater 
public or social interest sought to be ensured. Implementation of 
the directive principles contained in Part IV is within the 
expression of restrictions in the interest of the general public."

56. In the case of Balram Kumawat Vs. Union of India reported in (2003) 7 
SCC 628, the apex Court has held that the complete ban on ivory extended even to 
mammoth ivory.

57. In the case of Kamlesh Vaswani Vs. Union of India reported in (2016) 7 
SCC 592, the Hon'ble Supreme Court has approved of a complete prohibition on 
child pornography.

58. Complete ban on slaughter of cow and its progeny in the State of Gujarat 
has been upheld by the apex Court in the case of State of Gujarat Vs. Mirzapur 
Moti Kureshi Kassab Jamat reported in (2005) 8 SCC 534 and in Bihar in the case 
of Mohd. Hanif Quareshi Vs. State of Bihar reported in AIR 1958 SC 731. 
Complete prohibition on the sale of eggs within the municipal limits of Haridwar, 
Rishikesh and Muni-ki-Reti has been found reasonable by the Hon'ble Supreme 
Court in the case of Om Prakash Vs. State of U.P. reported in (2004) 3 SCC 402. 
Similarly, in the case of Systopic Laboratories (P) Ltd. Vs. Prem Gupta (Dr) 
reported in 1994 Supp (1) SCC 160, the apex Court has upheld a complete ban on 
the sale of fixed-dose corticosteroids in other drugs.

59. The judgments of the Hon'ble Supreme Court in the case of State of 
Madras Vs. VG Row reported in AIR 1952 SC 196 and Narender Kumar Vs. 
Union of India reported in AIR 1960 SC 530 are on different facts and are not of 
direct relevance to the present case. As observed in VG Row (Supra), "Indeed, a 
decision dealing with the validity of the restrictions imposed on one of the rights 
conferred by Article 19 (1) cannot have much value as a precedent for adjudging 
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the validity of the restrictions imposed on another right, even when the 
constitutional criterion is the same, namely reasonableness, as the conclusion 
must depend on the cumulative effect of the varying facts and circumstances of 
each case" (see para 19).

60.   Article 19(1)(g) and 19(6) of the Constitution of India reads as under:-

"19. Protection of certain rights regarding freedom of 
speech, etc.-(1) All citizens shall have the right—

(g)    to practise any profession, or to carry on any 
occupation, trade or business. 

.............

(6) Nothing in sub clause (g) of the said clause shall affect 
the operation of any existing law in so far as it imposes, or 
prevent the State from making any law imposing, in the interests 
of the general public, reasonable restrictions on the exercise of 
the right conferred by the said sub clause, and, in particular, 
nothing in the said sub clause shall affect the operation of any 
existing law in so far as it relates to, or prevent the State from 
making any law relating to, 

(i)   the professional or technical qualifications necessary 
for practising any profession or carrying on any 
occupation, trade or business, or

(ii)    the carrying on by the State, or by a corporation owned or 
controlled by the State, of any trade, business, industry or 
service, whether to the exclusion, complete or partial, of 
citizens or otherwise."

It is true that the Constitution of India guarantees fundamental right in 
respect of freedom of trade and commerce, however, the same can be subjected to 
reasonable restrictions as the same has been done in the present case.

61. In light of the aforesaid by no stretch of imagination the circular can be 
said to be ultra vires. The restriction imposed by Government of India and 
Reserve Bank of India amounts to reasonable restriction and in noway violating 
the freedom of trade and commerce as pleaded by the petitioner. No case for 
interference is made out in the matter and the writ petition is dismissed. 

Certified copy as per rules.

Petition dismissed
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I.L.R. [2020] M.P. 2788
WRIT PETITION 

Before Mr. Justice Prakash Shrivastava
W.P. No. 14632/2020 (Indore) decided on 23 October, 2020

VIJAY KUMAR SHARMA  …Petitioner                                                                                                                                                     

Vs.

STATE OF M.P. & ors.                         �    …Respondents

(Alongwith W.P. Nos. 14654/2020, 14689/2020, 14790/2020,            
14791/2020, 14793/2020, 14795/2020, 14797/2020 & 14802/2020)

A.  Municipal Service (Executive) Rules, M.P., 1973, Rule 13 
(amended) – Promotion – Post of Chief Municipal Officer – Held – Since 
petitioners were only having charge of Chief Municipal Officer and their 
substantive post were different, therefore they have no right to continue as 
Chief Municipal Officer – Petitions disposed with directions.  

(Paras 9, 14 & 22)

d- uxjikfydk lsok ¼dk;Zikyu½ fu;e] e-iz-] 1973] fu;e 13 ¼la'kksf/kr½  
& inksUufr & eq[; uxjikfydk vf/kdkjh dk in & vfHkfu/kkZfjr & pwafd ;kphx.k ds 
ikl eq[; uxjikfydk vf/kdkjh dk dsoy izHkkj Fkk rFkk muds vf/k"Bk;h in fHkUu Fks] 
blfy, mUgsa eq[; uxjikfydk vf/kdkjh ds :i esa cus jgus dk dksbZ vf/kdkj ugha gS & 
funs'kksa ds lkFk ;kfpdk,a fujkd`rA  

B. Municipal Service (Executive) Rules, M.P., 1973, Rule 13 
(amended) – Post of Chief Municipal Officer – Eligibility – Held – Post of 
CMO should be given to those who fall in the feeder cadre to the post of Chief 
Municipal Officer – Employees/post which are eligible or to be considered 
for promotion to the post Chief Municipal Officer Class A, Class B & Class C 
enumerated.     (Para 16 & 17)

[k- uxjikfydk lsok ¼dk;Zikyu½ fu;e] e-iz-] 1973] fu;e 13 ¼la'kksf/kr½ 
& eq[; uxjikfydk vf/kdkjh dk in & ik=rk & vfHkfu/kkZfjr & eq[; uxjikfydk 
vf/kdkjh dk in mUgsa fn;k tkuk pkfg, tks eq[; uxjikfydk vf/kdkjh ds in gsrq 
QhMj dkMj esa vkrs gS & eq[; uxjikfydk vf/kdkjh Js.kh A] Js.kh B o Js.kh C ds in 
ij inksUufr gsrq ik= ;k fopkj esa fy;s tkus okys deZpkjh@in izxf.kr fd;s x;sA 

Cases referred:

� W.P. No. 5135/2012 order passed on 03.10.2013, W.P. No. 625/2015 order 
passed on 22.04.2015.

� Peyush Jain, for the petitioners. 
� Pushyamitra Bhargava, Addl. A.G. with Amol Shrivastava for the 
respondents/State. 
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O R D E R

PRAKASH SHRIVASTAVA, J.:- This order will govern the disposal of WP 
No.14632/2020, 14654/2020, 14689/2020, 14790/2020, 14791/2020, 
14793/2020, 14795/2020, 14797/2020 & WP No.14802/2020 since it is jointly 
submitted by learned counsel for parties that all these writ petitions involve same 
issue on the identical fact situation.

2.  These writ petitions have been filed by the petitioners challenging the 
rd

order dated 23  September, 2020 whereby the charge of the Chief Municipal 
Officer has been taken from the petitioners and they have been posted to their 
substantive post of Accountant, Sanitary Inspector, Head Clerk-cum-Accountant, 
Assistant Grade I and II etc. 

3. For convenience facts are taken from WP No.14632/2020.

4.   The case of the petitioner is that he was working as Head Clerk-cum-
Accountant in the Municipal Council and was given the charge of the Chief 
Municipal Officer long back. Since then he is working as Chief Municipal Officer 
and the post of petitioner falls in the feeder cadre for promotion to the post of 
Chief Municipal Officer, therefore, by the impugned order the charge of Chief 
Municipal Officer cannot be taken from the petitioner on the ground that the 
substantive post of the petitioner is not in the feeder cadre.

5.     Respondents have filed their reply taking the stand that the petitioner was 
only having the charge of the Chief Municipal Officer, therefore, no right was 
created in favour of the petitioner and that the substantive post of the petitioner is 
not in the feeder cadre for promotion to the post of Chief Municipal Officer.

6.     Shri Peyush Jain, learned counsel for petitioners submits that the 
petitioners are in the feeder cadre for promotion to the post of Chief Municipal 
Officer. He further submits that in terms of M.P. Municipal Service (Executive) 
Rules, 1973, an employee of the Municipal Council having requisite experience 
and qualification is eligible for promotion to the post of Chief Municipal Officer 
and the Rules do not restrict the feeder cadre to the Superintendent, Revenue 
Inspector or Revenue Sub Inspector only. He further submits that the similarly 
situated employees were earlier promoted as Chief Municipal Officer, therefore, 
the petitioners cannot be discriminated. He has also submitted that the judgment 
of the High Court on the basis of which the impugned order has been passed 
relates to employees working on different post, therefore, on that basis charge of 
the Chief Municipal Officer cannot be taken from the petitioners. He also submits 
that the petitioners had earlier filed WP No.7592/2016 and by order dated 
22/11/2016 (Annexure P/7) this Court had directed to decide the representation, 
but instead of deciding the representation the impugned order has been passed.   
Referring to the promotion orders dated 25/6/2020, 19/7/2019 and 3/8/2015 he 
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has submitted that the ministerial employees have been promoted as Chief 
Municipal Officer, therefore, the same benefit should be extended to the 
petitioners also. 

7.  Shri Pushyamitra Bhargava, learned Addl.Advocate General submits that 
under the amended Rules of 1973, the petitioners do not fall within the feeder 
cadre for promotion to the post of Chief Municipal Officer, therefore, they are not 
entitled to continue as Incharge Chief Municipal Officer in view of the earlier 
direction of this Court in WP No.5135/2012 and WP No.625/2015. He further 
submits that since the petitioners were only officiating the post as  Chief 
Municipal Officer, therefore, they have no right to the said post and that the 
provisions relating to the feeder cadre contained in the Rules are to be given a 
purposive interpretation keeping in view the intention of the legislature, having 
due regard to the fact that interpretation may not lead to absurd result. He further 
submits that till now only the employees of the feeder cadre have been promoted 
and that there was some error in the order dated 26/9/2020 Annexure P/10 which 
has subsequently been corrected vide Annexure R/2 by recalling the order of 
posting in respect of ineligible person. He has also submitted that the promotion 
orders of other employees on which the petitioner is relying upon have been 
passed in the review DPC based upon the gradation list dated 1/1/2014 and if any 
petitioner comes forward demonstrating that on the basis of gradation list of 
1/1/2014 any junior has been promoted ignoring his claim, then the respondents 
are ready to consider it. He has also submitted that the Madhya Pradesh State 
Urban Finance Service (Recruitment and Conditions of Service) Rules, 2017 has 
been framed in which the provision has been made for promotion of Accountant 
as Assistant Accounts Officer and that the channel of promotion to the post of 
Accountant is different. He has also submitted that prior to the amendment of 
2015, employees of the Municipal Council with 10 years service were eligible, 
but after the amendment now the feeder cadre is different and that the respondents 
are filling up the post of Chief Municipal Officer by direct recruitment and 
thereafter if any posts remains vacant, then the same will be filled up by giving 
charge to other eligible persons. 

8. I have heard the learned counsel for parties and perused the record.

9. It is undisputed before this Court that the substantive post of the 
petitioners is Accountant, Head Clerk-cum-Accountant, Assistant Grade I, 
Assistant Grade II etc and they are merely officiating on the post of Chief 
Municipal Officer, therefore, as such they have no legal right to continue on the 
said post unless they are able to demonstrate that the action of the State is arbitrary 
or discriminatory. 

10. This Court in WP No.5135/2012 in the case of Sanjay Soni & ors. Vs. State 
of MP and Ors by the order dated 3/10/2013 had taken note of the fact that the 
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employees holding post not falling in the feeder cadre are working as Incharge 
Municipal Officer, therefore, this Court had issued clear direction to ensure that in 
all such places where Chief Municipal Officer are posted in the Municipal 
Council and Nagar Panchayat in incharge capacity, only those should be allowed 
to continue on the post who are holding substantive post which are in the feeder 
cadre for regular promotion on the post of Chief Municipal Officer.  In the case of 
Sanjay Soni (supra) it was directed that:-

"9- Admittedly the petitioners are working in the Executive 
services of the Municipal Councils. Their post is not included in 
the Second Schedule of 1973 Rules. They are not working on 
the feeder post to be considered for promotion on the post of 
Chief Municipal Officer in C category Municipal Council or 
Nagar Panchayat. At any rate, they cannot be promoted on the 
said post. It has rightly been pointed out by learned Deputy 
Advocate General that separate channel of promotion is made 
available for Sanitary Inspectors and they can be promoted 
under the different Rules made in the year 2011, on the post of 
Health Officers but are not to be promoted on the post of Chief 
Municipal Officer at any rate. The petitioners are not working 
on a cadre post, which falls amongst the feeder posts for 
promotion on the post of Chief  Municipal Officer. The reliance 
placed by the petitioners on circular dated 28.08.1991  is totally 
misconceived. As has been pointed out from Rule 5 of 1973 
Rules, the enlargement of the feeder post, inclusion of certain 
more feeder posts without making an amendment in the 1973 
Rules or the Schedule appended to the said Rules was not 
permissible even in exercise of administrative powers by the 
State Government. Such a circular will not give any benefit to 
the petitioners. 

10. In the light of this, if the circular dated 04.02.2012 is 
examined, only this much is said that because of shortage of the 
Chief Municipal Officers, earlier action was taken to post 
certain persons as Incharge Chief Municipal Officers and that 
being so, when the entire Rules were examined by this Court in 
earlier writ petition and direction was given that the posts of 
Chief Municipal Officers are to be filled in by the respondents in 
accordance to the provisions of 1973 Rules, it was necessary to 
send back those, who were not appointed on the feeder post for 
promotion on the post of Chief Municipal Officer but were 
made to function as Incharge Chief Municipal Officer to their 
substantive posts. If such instructions have been issued on the 
strength of an order passed by this Court, which has attained 
finality, how could it be said that the circular issued by the State 
Government is illegal or runs contrary to the provisions of the 
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Rules. In view of this, challenge to the circular dated 
04.02.2012 is not acceptable.

11. Now the only question is whether the petitioners
could be permitted any longer to continue on the post of Chief 
Municipal Officer in incharge capacity ? In accordance to the 
service laws and the well recognized principles, it is clear that 
an employee is entitled to hold his substantive post on which he 
is appointed in accordance to the Rules. No employee can claim 
a posting on a different post dehors the Rules. Even if such an 
improper order was earlier issued, the said order will not 
constitute a right in favour of such an employee to claim his 
posting in such capacity. Such directions cannot be issued as no 
right to the petitioners is available in such circumstances even in 
exercise of powers under Article 226 of the Constitution of India 
by this Court. However, the grievance of the petitioners is also to 
be noted that such an order is issued only in respect of petitioners 
and in respect of few persons only whereas in the entire State large 
number of persons are working as Incharge Chief Municipal 
Officers, though they are not substantively holding the feeder post 
for their promotion on regular basis as Chief Municipal Officers.

12. Keeping in view these submissions and in view of the 
discussions made herein above, while dismissing the writ petition 
and vacating the interim stay, it is directed that the State 
Government will ensure that in all such places where the Chief 
Municipal Officers are posted in the Municipal Councils and 
Nagar Panchayats in Incharge capacity, only those would be 
allowed to continue on the post who are holding substantive 
posts, which are in feeder cadre for regular promotion on the 
post of Chief Municipal Officer. All others, who are not 
substantively holding the feeder post for promotion on the post 
of Chief Municipal Officer would be sent back to work on their 
substantive post forthwith."

11. Similarly the issue again came up in WP No.625/2015 and this Court 
while passing the order dated 22/4/2015, after taking note of the relevant 
provisions of the M.P. Municipalities Act, 1961, had held that:-

"5. Looking to the aforesaid scheme of the Act, which is in fact, 
is in consonance to the fulfillment of the constitutional mandate 
as referred to hereinabove it is the statutory requirement of the 
State Government to make appointment/posting of Chief 
Municipal Officer in every Municipal Council from the date the 
State Municipal Service (Executive) was constituted by making 
the Rules.
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6. The Rules prescribed the mode of recruitment of the Chief 
Municipal Officer in different grades of Municipal Council and 
Nagar Panchayat. Classification of Chief Municipal Officers is 
also made. For appointment on the lowest category of Chief 
Municipal Officer, the provision is made to fill in 50% post by 
direct recruitment and 50% post by promotion of the Municipal 
employees serving in different Municipal Councils. Since the 
Rules are made under the provisions of the Act, they have the 
force of law and their violation is not permissible. Since the 
Chief Municipal Officer is required to discharge the statutory 
duty, only the competent persons are required to be appointed 
by both modes i.e. by direct recruitment and promotion. The 
Full Bench of this Court in the case of Suresh Chandra Sharma 
Vs. State of M.P. and others [2000 (2) MPLJ 530], has held that 
the Chief Municipal Officers are the holder of the civil post of the 
State. Thus, this is onerous responsibility of the respondents-State 
to see that the posts of Chief Municipal Officer are manned by 
competent persons and in any case the adhocism may not be 
resorted in the matter of posting of Chief Municipal Officer.

7. It appears that the State Government has failed to discharge its 
statutory obligation of making appointment of regular Chief 
Municipal Officer by direct recruitment or by promotion of 
municipal employees and this has resulted in giving current charge 
of the post of Chief Municipal Officer to the subordinate municipal 
employees. It is seen by this Court on various occasion that such 
powers of the Chief Municipal Officer are given to some 
Municipal employees who are not even eligible to be 
promoted/appointed on the post of Chief Municipal Officer in 
terms of the scheme of the Act and the Rules.

8. xxxxxxxxxxx

9. xxxxxxxxxxx

10. In view of the aforesaid, the order of posting of the petitioner 
as also the respondent No.3 both cannot be sustained in eye of law. 
Both the orders stand quashed. The petitioner and respondent 
No.3 would be posted on their substantive post in appropriate 
Municipal Council or Nagar Parishad as the case may be. The 
respondent No.1 will issue an order of giving current charge of 
the post of Chief Municipal Officer of Nagar Parishad, 
Birshingpur, District Satna, to the senior most Municipal 
employee, who is in the zone of consideration to be appointed 
on the post of Chief Municipal Officer, who will continue to 
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function as such till the regular Chief Municipal Officer in terms 
of the statutory Rules is appointed and posted in the said place.

11. Let this order be brought to the notice of the Chief Secretary 
of the State Government who will direct the concerned 
Secretary of the department to issue instructions in that respect 
and to withdraw the current charge of the post of Chief 
Municipal Officer from ineligible persons who are functioning 
as Incharge Chief Municipal Officer and will assign the charge 
of the said post to the concerned senior most Municipal 
employee, who is in the zone of consideration to be appointed 
on the post of Chief Municipal Officer. The State Government 
will ensure making of regular posting of the Chief Municipal 
Officer in every Municipal Council and Nagar Parishad within a 
period of six months from today." 

12. Hence, there was a clear mandate of this Court to withdraw the current 
charge of the post of Chief Municipal Officer from the ineligible persons who are 
functioning as Incharge Chief Municipal Officer and assign the charge of the post 
to the concerned senior most municipal employee who is in the zone of 
consideration for appointment on the post of  Chief Municipal Officer.

13.  The opening para of the impugned order dated 23/7/2020 in the present 
case reveals that the impugned order has been passed in pursuance to the 
directions issued in the aforesaid writ petitions.

14.  This Court has already noted above that since the petitioners were only 
having the charge of Chief Municipal Officer and their substantive posts were 
different, therefore, they have no right to continue as Chief Municipal Officer. The 
matter does not rest here because the impugned order states that the post of the 
petitioners do not fall in the feeder cadre for promotion to the post of Chief Municipal 
Officer. Hence, this Court is required to examine if the petitioner's substantive post is a 
feeder cadre post for promotion to the post of Chief Municipal Officer. 

15.  There is no dispute between the parties that the appointment as Chief 
Municipal Officer is to be made in terms of the M.P. Municipal Service (Executive) 
Rules 1973 (for short "Rules of 1973"). The Rule 13 of the Rules of 1973 provides 
that the post of Chief Municipal Officer in Selection Grade, Class I, Class II and 
Class III shall be filled up by promotion as laid down in II  Schedule. As per 
Schedule II, 50% post of Chief Municipal Officer is to be filled up by direct 
recruitment and remaining 50% by promotion. The aforesaid Rules have been 

thamended vide Notification dated 10  April, 2015 and the English version of the 
amended Schedule II is as under:-
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16. Since there is some dispute in respect of the reading of these Rules, 
therefore, the Hindi version of the amended Schedule II is also reproduced as 
under:-
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17.  A fair reading of the amended Rules reveals that the following employees 
are eligible for consideration for promotion to the post of Chief Municipal Officer 
Class A, Class B and Class C.

[A] Chief Municipal Officer Class A-- (i) Chief Municipal Officer Class 
B; (ii) Revenue Officer of Class AA and A Municipal Council. 

The above officers should have atleast five years experience on their post.

[B] Chief Municipal Officer Class B-- (i) Chief Municipal Officer 
Class C; (ii) Revenue Inspector of Class AA, A and B Municipal Council. 

The above officers should have atleast five years experience on their post.

[C] Chief Municipal Officer (Class C)-- (i) Superintendent of Class A 
Municipal Council; (ii) Revenue Inspector of Class C Municipal Council; (iii) 
Revenue Sub Inspector of Class C Municipal Council; [iv] Employees of the 
Municipal Corporation having atleast five years experience of above post.

18.  So far as feeder cader for promotion to the post of Chief Municipal Officer 
Class A and B is concerned, the Column 12 of Schedule is very clear only Chief 
Municipal Officers and Revenue Inspector/Sub Inspector mentioned therein are 
eligible. The main dispute is in respect of the feeder cadre for the post of Chief 
Municipal Officer Class C because in Column 12 it is mentioned that "employee 
of the Municipal Council having atleast five years experience of the respective 
post". "Respective post" in above expression means posts mentioned in the 
preceding part of the same sentence i.e. Superintendent Class A Municipal 
Council and Revenue Inspector/Sub Inspector of Class B Municipal Council. 
This position is clearly reflected in the  Hindi version of the Rules. If petitioner's 
contention that above expression means any employee of Municipal Council 
having experience on his post is accepted, then such an interpretation would lead 
to absurd result as even a Peon having graduate degree with five years experience 
as peon will become eligible for appointment to the post of Chief Municipal 
Officer. That is not the intention of the Ruls. (sic: Rules) The Rule is required to be 
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interpreted keeping in view the object that a person competent to discharge the 
duties attached to the post and having sufficient experience is appointed.

19.  Having regard to above legal position and keeping in view the expressed 
language of column 12 of the Schedule, it is held that the Superintendent of Class 
A Municipal Council and Revenue Inspector/Revenue Sub Inspector Class C 
Municipal Council and also any employee of Municipal Council who has five 
years experience of the above post of Superintendent and Revenue Inspector/Sub 
Inspector is eligible for promotion as Chief Municipal Officer Class C.

20.  Counsel for the State has pointed out that in terms of Sec.86 of the 
Municipalities Act, vide notification dated 6/8/2014, five different services 
namely State Administrative Service, Urban Sanitary Service, Engineering 
Service, Finance Service and Revenue Service have been constituted. The State 
has also framed Rules in exercise of the powers conferred by Sec.355 read with 
Sec.86 of the M.P. Municipalities Act, 1961 by the name of Madhya Pradesh State 
Urban Finance Service (Recruitment and Conditions of Service) Rules 2017 
constituting State Urban Finance Service. In terms of Schedule IV, the 
Accountants are eligible for promotion as Assistant Accounts Officers, therefore, 
separate channel for promotion has been provided for the Accountant.

21. Though counsel for petitioner has referred to the promotion orders dated 
25/6/2020, 19/7/2019 and 3/8/2015 in support of his plea that ministerial 
employees have been promoted as Chief Municipal Officer, but he has failed to 
point out any material to controvert the plea of the counsel for State that those 
promotions were made under the unamended Rules on the basis of the seniority 
list existing as on 1/1/2014 and error in the order dated 26/9/2020 has been 
corrected by issuing Annexure R/1.

22.  In view of the above analysis, the Writ Petitions are disposed of with 
following directions:-

(i) Challenge to the impugned order dated 23/10/2020 is 
found to be devoid of any merit. 

(ii) If any of the petitioner raises an issue about his/her 
eligibility for promotion to the post of Chief Municipal Officer 
or the issue that his/her post falls in the feeder cadre for 
promotion to the post of Chief Municipal Officer, then the 
competent authority will decide that issue in the light of the 
conclusion drawn by this court in this order about the feeder 
cadre for promotion to the post of Chief Municipal Officer.

(iii)  The respondents are directed to make regular 
appointment to the post of Chief Municipal Officer by direct 
recruitment/promotion as per Rules without any unnecessary 
delay.
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(iv)     if for any reason the charge of Chief Municipal Officer  
is   required to be given on account  of administrative exigency to 
the officer/employee of the feeder cadre to that post then the same 
will be done having due regard to the directions already issued 
in WP No.5135/2012 and WP No.652/2015.

23.  The signed order be placed in the record WP No.14632/2020 & a copy 
whereof be placed in the record of connected WP No.14654/2020, 14689/2020, 
14790/2020,14791/2020, 14793/2020, 14795/2020, 14797/2020 & WP 
No.14802/2020.

Order accordingly

I.L.R. [2020] M.P. 2799
WRIT PETITION 

Before Mr. Justice Vivek Rusia
W.P. No. 18190/2019 (Indore) decided on 3 November, 2020

DEVENDRA KUMAR SONI  …Petitioner

Vs.

STATE OF M.P. & ors.     …Respondents

A. School Education Teacher Education and Training Academic 
(Gazetted) Service Recruitment and Conditions of Service Rules, M.P, 2011, 
Rule 4(2)(a) & 6(c) and School Education District Institute of Education and 
Training (Gazetted) Service Recruitment Rules, M.P., 1991, Rules 4, 6 & 11 – 
Repatriation to Parent Department – Held – Petitioner was neither holding the 
post of Lecturer at the time of commencement of Rules of 2011 nor he was 
absorbed in DIET cadre under Rules of 1991, nor he is a person directly 
recruited to service under Rules of 2011 & Rules of 1991 – He cannot be 
treated to be in service of DIET after commencement of Rules of 1991 & 2011 
– No ground of interference – Petition dismissed.     (Paras 8 to 10)                                                                                       

d- Ldwy f'k{kk] f'k{kd&f'k{kk ,oa izf'k{k.k vdknfed ¼jktif=r½ lsok 
HkrhZ rFkk lsok dh 'krsZa fu;e] e-iz-] 2011] fu;e 4¼2½¼a½ o 6¼c½ ,oa Ldwy f'k{kk] ftyk 
f'k{kk ,oa izf'k{k.k laLFkku ¼jktif=r½ lsok HkrhZ fu;e] e-iz-] 1991] fu;e 4] 6 o 11 & 
ewy foHkkx dks laizR;korZu & vfHkfu/kkZfjr & 2011 ds fu;e izkjaHk gksus ds le; ;kph 
u rks izk/;kid dk in /kkj.k fd;s Fkk] u 1991 ds fu;eksa ds varxZr] ftyk f'k{kk ,oa 
izf'k{k.k laLFkku ¼Mh-vkbZ-bZ-Vh-½ laoxZ esa mldk lafoy;u fd;k x;k Fkk vkSj u gh og 
fu;e] 2011 o fu;e] 1991 ds varxZr] lsok esa lh/kh HkrhZ fd;k x;k ,d O;fDr gS & 
1991 o 2011 ds fu;eksa ds izkjaHk gksus ds i'pkr~] mls Mh-vkbZ-bZ-Vh- dh lsok esa gksuk 
ugha ekuk tk ldrk & gLr{ksi dk dksbZ vk/kkj ugha & ;kfpdk [kkfjtA 

 B. Service Law – Repatriation – Held – It is always the prerogative 
of borrowing department to retain service of person on deputation and at any 
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point of time they can be repatriated to the parent department – Since service 
of petitioner was not found satisfactory, he was repatriated to parent 
department – Repatriation order is neither punitive nor casting any stigma 
on petitioner because he has already been earlier punished for irregularities.  

(Para 11)

� [k- lsok fof/k & laizR;korZu & vfHkfu/kkZfjr & izfrfu;qfDr ij O;fDr dh 
lsok izfr/kkfjr djuk] lnSo] lsok m/kkj ysus okys foHkkx dk ijekf/kdkj gksrk gS vkSj 
fdlh Hkh le; mUgsa ewy foHkkx dks laizR;kofrZr fd;k tk ldrk gS & pwafd ;kph dh 
lsok larks"ktud ugha ikbZ xbZ Fkh] mls ewy foHkkx dks laizR;kofrZr dj fn;k x;k Fkk & 
laizR;korZu vkns'k u rks n.MkRed gS vkSj u gh ;kph ij dksbZ dyad yxkus okyk gS 
D;ksafd mls vfu;ferrkvksa ds fy, iwoZ esa gh nf.Mr fd;k tk pqdk gSA 

� Manoj Manav, for the petitioner. 
 Romil Malpani, P.L. for the respondents/State. 

O R D E R

VIVEK RUSIA, J.:- Petitioner has filed the present petition being 
aggrieved by the order dated 22.08.2019 (Annexure P/2) whereby the Director   
of Public Education has repatriated him to the parent department i.e. School 
Education

Facts of the case, in short, are as under: 

2.  Vide order dated 15.12.1988 the petitioner was appointed as Lecturer by 
the Director, Public Education. In the year 1996, the petitioner did Masters in 
Education course with the prior permission of the Department. In order to provide 
better education in the State of Madhya Pradesh, the State Govt. has established 
District Institute of Education & Training (hereinafter referred to a DIET) in the 
state . Vide order dated 07.07.2001 the petitioner was transferred in the capacity of 
Lecturer to the DIET, Indore and since then he is working there.

3. On the basis of the enquiry report submitted by the Joint Director, Public 
Education a show-cause notice dated 05.07.2019 was issued to the petitioner 
alleging 5 irregularities said to have been committed by him. Petitioner submitted 
a detailed reply to the show cause notice and vide order dated 01.08.2019 a 
stoppage of increment with non-cumulative effect (minor punishment) was 
imposed and the enquiry was closed. Thereafter, vide impugned order dated 
22.08.2019 the petitioner has been repatriated to the parent department by the 
Director, Public Education Centre, Bhopal. Being aggrieved by the aforesaid 
order, the petitioner has filed the present petition before this Court mainly on the 
ground that he has been repatriated to the parent department by way of penalty 
that too by an incompetent authority. For the alleged misconduct he had already 
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been punished by order dated 01.08.2019, hence now the present repatriation 
based on the same charges amounts to double jeopardy to the petitioner.

4. After notice respondents No.1 to 4 have filed the return by submitting that 
the petitioner's services were handed over to the DIET, Indore in the year 2001 
under the administrative exigency. Since he has been found guilty of commission 
of serious irregularities and dereliction of duty assigned to him which stands 
proved after the departmental enquiry, the petitioner has rightly been repatriated 
to the parent department. The petitioner has not challenged the punishment 
imposed to him, therefore, he cannot deny the charges levelled against him. Since 
his services are no more required in the DIET, therefore, he has rightly been sent 
back to the parent department. He has no enforceable right to claim continuance in 
the DIET.

5. By way of rejoinder the petitioner has raised an additional ground that by 
virtue of Rule 4(2)(a) of the M.P School Education Teacher Education and 
Training Academic (Gazetted) Service Recruitment and Conditions of Service 
Rules, 2011 (hereinafter referred to as "the Rules of 2011") he is holding the 
substantive post of Lecturer in the DIET, hence he cannot be repatriated to the 
School Education Department. Rule 6(c) of the Rules of 2011 provides the mode 
of recruitment by way of transfer or on deputation on a substantive post in the 
DIET, therefore, the petitioner has become a regular employee of the DIET and he 
could not have been repatriated to the parent department.

6. Respondents have filed the additional return by submitting that after 
coming into force of Rules of 2011 a separate cadre of employees working in the 
DIET has been formed. The only eligible Lecturers working in the School 
Education Department fulfilling the criteria laid down in the aforesaid rules were 
included in the service and relieved by the State Govt. from their lien. The 
petitioner being Lecturer of the School Education Department does not find his 
name in the list of such cadre of Lecturers published by the DIET. The petitioner is 
still holding his lien in the parent department. He has already been promoted as 
Principal, High School in the Education Department w.e.f 15.08.2008 on the basis 
of seniority as Lecturer, therefore, he is no more the employee of the DIET and 
since his services are required in the DIET, he has rightly been sent back to the 
parent department, hence the writ petition is liable to be dismissed.

Heard the arguments and perused the record.

7. Before deciding the validity of the impugned order it would be appropriate 
to decide the issue as to whether the petitioner's services have been absorbed in the 
cadre of DIET or not. According to the petitioner under Rule 4(2)(a) of the Rules 
of 2011 a person who at the time of commencement of these rules are holding any 
post as specified in Schedule-IA substantively or in officiating capacity shall be 
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treated in service of the DIET. Rule 6(1)(c) provides the method of recruitment by 
way of transfer or on deputation of the persons appointed on a substantive post in 
such services as may be specified by the govt. in this behalf.

8. It is not in dispute that the petitioner was initially appointed on the post of 
Lecturer in the School Education Department by the Commissioner Public 
Education. Vide order dated 07.07.2001 he was transferred in the same capacity to 
the DIET, Indore by the order of the Governor. At the relevant point of time, the 
rules called the M.P School Education District Institute of Education and Training 
(Gazetted) Service Recruitment Rules, 1991 (hereinafter referred to as 'the Rules 
of 1991") was in force. Rule 4 of the Rules of 1991 says about the constitution of 
the service and as per Rule 4(1) persons, who at the commencement of these rules 
are holding substantively the posts specified in Schedule shall be in the service of 
the DIET apart from the persons recruited in service before or after the 
commencement of the Rules of 1991. Rule 6 provides the method of recruitment 
i.e. (a) by direct recruitment by competitive examination (b) by the promotion of 
members already in the service (c) by transfer of persons who hold in a substantive 
capacity. The petitioner was transferred to the DIET after the commencement of 
the Rules of 1991, therefore, he is not falling in either of the sub-rules (1) to (3) of 
Rule 4. So far the method of recruitment as provided under rule 6 is concerned 
after the commencement of the Rules of 1991 recruitment to the services shall be 
made by (a) direct recruitment (b) by promotion & (c) by transfer. The petitioner is 
claiming himself to be in the service of DIET by virtue of section 6(1)(c) i.e. by 
way of transfer. It is correct that if any person who holds a post in substantive 
capacity such post in such service as may be specified in this behalf as transferred 
to the DIET shall be treated as recruited under Rule 6. Rules 7 provides that all the 
appointments in service after commencement of these rules shall be made by the 
Government after selection by one of the methods of recruitment specified in Rule 6.

9.  Schedule I appended to the Rules of 1991 provides the list of posts 
included in the service with pay-scale and its appointing authority. At that time 
757 posts of Lecturers were sanctioned to be appointed by the Direct Council. As 
per Schedule-II (Rule 6) 100%  posts of Lecturers are to be filled by direct 
recruitment. Posts from 1 to 5 i.e. Principal to Senior Lecturers are to be filled by 
direct recruitment or by way of promotion as per the percentage mentioned in 
Schedule-II. Rules 6 applies to all the six services right from Principal (DIET) to 
Lecturer, therefore, as per Schedule-I & II the Lecturers are liable to be appointed 
by way of direct recruitment by competitive examination under Rule 6 (1) (a) 
only. The mode of direct recruitment is provided in Rule 11. The Lecturer cannot 
be appointed by way of promotion and by way of transfer because as per 
Schedule-II 100% post of Lecturer is to be filled up by way of direct recruitment.

10.     The Rules of 1991 has been repealed by the Rules of 2011 in which Rule 4 
provides constitution of service and sub-rule (2) of Rule 4 provides that the 
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services shall consist of the following persons who are working in the DIET on 
such posts as specified in Schedule-IA &1B. The persons, who at the time of 
commencement of these Rules, are holding any posts as specified in Schedule-IA 
substantively or in officiating capacity, the persons at the time of commencement 
of these Rules will be absorbed in the service cadre and the persons recruited to the 
service in accordance with the provisions of these Rules shall be treated in the 
service of the DIET. There is no change in Rules 6 & 7 and Rule 11 in respect of 
method or recruitment, appointment in service and direct recruitment through 
competitive examination. In Schedule-IA appended to the Rules of 2011, 407 
posts of Lecturers are sanctioned and as per Schedule-IIA 100% posts of Lecturer 
are to be filled by way of direct recruitment, therefore, the petitioner was neither 
holding the post of Lecturer at the time of commencement of the Rules of 2011 nor 
he was absorbed in the DIET cadre under the Rules of 1991 as discussed above nor 
he is a person recruited to the service under the Rules of 2011. 100% posts of 
Lecturer are liable to be filled up by way of direct recruitment for which procedure 
is prescribed in the Rules of 2011. The posts other than Lecturer in the cadre of 
DIET are liable to be filled up either by promotion or by transfer under Rule 
6(a),(b) & (c) but so far the post of Lecturer is concerned no one is liable to be 
treated in service or appointed in the service of DIET as Lecturer by way of 
promotion and by way of transfer, therefore, the petitioner was neither directly 
recruited to the post of Lecturer under Rule 11 of the Rules of 1991 & Rules of 
2011, therefore, he cannot be treated in the service of DIET after the 
commencement of the Rules of 1991 & 2011. Hence, the contention of Shri 
Manav that the petitioner has become the employee of the DIET is hereby 
rejected.

11.  So far the repatriation of the petitioner by the impugned order is concerned 
it is always the prerogative of the borrowing department to retain the service of the 
person on deputation and at any point of time, they can be repatriated to the parent 
department. Since the services of the petitioner were not found satisfactory, 
therefore, he has been repatriated to the parent department. The respondent has 
only mentioned the reasons for his repatriation in the impugned order which 
became the basis of his repatriation hence cannot be termed as double 
punishment. The impugned order is neither punitive nor casting any stigma on the 
petitioner because he had already been punished vide order dated 01.08.2019 and 
that order has attained finality.

12.  In view of the foregoing discussion, I do not find any ground to interfere in 
the impugned order. Accordingly, the petition is dismissed.

No order as to cost.

Petition dismissed
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I.L.R. [2020] M.P. 2804 (DB)
WRIT PETITION 

Before Mr. Justice Sanjay Yadav, Acting Chief Justice  & 
Mr. Justice Vijay Kumar Shukla

W.P. No. 13291/2020 (Jabalpur) decided on 3 December, 2020

JUSTICE SHAMBHU SINGH (RTD.)  …Petitioner                                                                                                                                                                                                            

Vs.

UNION OF INDIA  & ors.       …Respondents

(Alongwith W.P. No. 15461/2020)

A. Supreme Court Judges (Salary and Conditions of Service) Act 
(41 of 1958), Section 16B and High Court Judges (Salaries and Conditions of 
Service) Act, (28 of 1954), Section 17B – Pension/Family Pension – Additional 
Quantum – Interpretation of word “From” – Held – Interpretation of Section 
17B of Act of 1954 shall apply mutatis mutandis to Section 16B of Act of 1958 
i.e. the expression “From” in each entry of scale provided u/S 16B will mean 
“starting point” of “the year” instead of “after” the completion of “the year”.

(Para 7)                                                                                    

d- mPpre U;k;ky; U;k;k/kh'k ¼osru vkSj lsok 'krsZa½ vf/kfu;e] ¼1958 
dk 41½] /kkjk 16B ,oa mPp U;k;ky; U;k;k/kh'k ¼osru vkSj lsok 'krsZa½ vf/kfu;e ¼1954 
dk 28½] /kkjk 17B & isa'ku@ifjokj isa'ku & vfrfjDr ek=k & *ls** 'kCn dk fuoZpu & 
vfHkfu/kkZfjr & 1954 ds vf/kfu;e dh /kkjk 17B dk fuoZpu 1958 ds vf/kfu;e dh 
/kkjk 16B ij ;Fkko';d ifjorZu lfgr ykxw gksxk vFkkZr~ /kkjk 16B ds varxZr 
micaf/kr iSekus dh izR;sd izfof"V esa vfHkO;fDr **ls** dk vFkZ **o"kZ** ds iw.kZ gksus ds 
**i'pkr~** ds ctk; **o"kZ** dk **izkjaHk fcanq** gksxkA 

 B. Supreme Court Judges (Salary and Conditions of Service) Act 
(41 of 1958), Section 16B, High Court Judges (Salaries and Conditions of 
Service) Act, (28 of 1954), Section 17B and Constitution – Article 226 – Scope & 
Jurisdiction – Held – Relief of general nature sought by petitioner for 
extension of benefits of Section 16B of Act of 1958 and Section 17B of Act of 
1954 to the retired Judges of High Courts and Supreme Court or their 
respective family pensioner cannot be acceded to – Respondents directed to 
construe the word “From” as first day of entering minimum age of slab to the 
petitioners – Petitions allowed to such extent.  (Para 8 & 9)

[k- mPpre U;k;ky; U;k;k/kh'k ¼osru vkSj lsok 'krsZa½ vf/kfu;e] ¼1958 
dk 41½] /kkjk 16 B] mPp U;k;ky; U;k;k/kh'k ¼osru vkSj lsok 'krsZa½ vf/kfu;e 
¼1954 dk 28½] /kkjk 17 B ,oa lafo/kku & vuqPNsn 226 & O;kfIr o vf/kdkfjrk & 
vfHkfu/kkZfjr & ;kph }kjk mPp U;k;ky;ksa ,oa loksZPp U;k;ky; ds lsokfuo`Rr 
U;k;k/kh'kksa ;k muds ifjokj ds lacaf/kr isa'kuHkksxh dks 1958 ds vf/kfu;e dh /kkjk 16B 
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rFkk 1954 ds vf/kfu;e dh /kkjk 17B ds ykHk dk foLrkj djus ds fy, pkgk x;k 
lkekU; Lo:i dk vuqrks"k Lohdkj ugha fd;k tk ldrk & izR;FkhZx.k dks **ls** 'kCn dk 
vFkZ ;kphx.k ds U;wure vk;q LySc esa izos'k djus ds izFke fnu ds :i esa yxk;s tkus 
gsrq funsf'kr fd;k x;k & ;kfpdk,¡ mDr lhek rd eatwjA 

Cases referred:

AIR 1972 SC 1293, (2010) 12 SCC 210, AIR 1954 SC 207.

Sumeet Samvatsar, for the petitioners.
J.K. Jain, Asstt. Solicitor General for the respondent Nos. 1 & 2. 
S.P. Nair, for the respondent No. 3 in W.P. No. 13291/2020. 

O R D E R

The Order of the Court was passed by :
SANJAY YADAV, ACTING CHIEF JUSTICE :- These writ petitions by the 
Association of Retired Judges of Supreme Court and High Courts of India and a 
retired judge of this Court raises the issue as to interpretation of Section 16B of the 
Supreme Court Judges (Salaries and Conditions of Service) Act, 1958 and Section 
17B of the High Court Judges (Salaries and Conditions of Service) Act, 1954.

These provisions are reproduced below :

Section 16B of the Supreme Court Judges (Salaries and Conditions of 
Service) Act, 1958.

"16B. Additional quantum of pension of family pension. - Every 
retired Judge or after his death, the family, as the case may be, 
shall be entitled to an additional quantum of pension or family 
pension in accordance with the following scale :- 
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Age of pensioner or family 
pensioner

 
Additional quantum of 
pension or family pension

From eighty years to less than 
eighty-five years 

Twenty per cent of basic 
pension or family pension

From eighty-five years to less 
than ninety years 

Thirty per cent of basic 
pension or family pension

From ninety years to less than 

ninety-five years
 

Forty per cent of basic 
pension or family pension

From ninety-five years to less 

than hundred years

 

Fifty per cent of basic 
pension or family pension

From hundred years or more

 

Hundred per cent of basic 
pension or family pension
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2.  Precise submission on behalf of the petitioners is that the expression 
"From" in each entry of the scale provided under Section 17B of 1954 Act has 
been interpreted by the Division Bench of the Gauhati High Court in W.P.(C) 
4224/2016 (Virendra Dutt Gyani vs. The Union of India & ors.) decided on 
15.03.2018 to mean "starting point" of "the year" instead of "after" the completion 
of "the year". It is urged that the decision in Virendra Dutt Gyani (supra) was put to 
test before the Supreme Court by the Union of India vide Special Leave Petition 
(Civil) Diary No.18133/2019 which was dismissed on 08.07.2019. The grievance 
of the petitioners is that the expression "From" in the Central Act having been 
interpreted in a particular manner need to be universally applied in similar fact 
situation. However, the Union of India, it is urged, is not adhering to the same and 
the benefit of enhanced pension are extended only to those pensioners who 
approaches the Court. The petitioners accordingly seek direction to the 
respondents to extent the benefit of Section 16B of the Act of 1958 and Section 
17B of the Act of 1954 by interpreting the word "From" as the first day of entering 
the minimum age slab (i.e. 80, 85, 90, 95 and 100 years) along with other 
consequential benefits with regard to the retired Supreme Court and High Court 
Judges or their respective family pensioner.

Section 17B of the High Court Judges (Salaries and  Conditions of 
Service) Act, 1954. 

"17-B. Additional quantum of pension or family pension. - 
Every retired Judge or after his death, the family, as the case 
may be, shall be entitled to an additional quantum of pension or 
family pension in accordance with the following scale :
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Age of pensioner or family 

pensioner 

Additional quantum of 

pension or family pension  
From eighty years to less than 

eighty-five years 

Twenty percent of basic pension 

or family pension  
From eighty-five years to less 

than ninety years
 

Thirty percent of basic pension 

or family pension
 

From ninety years to less than 

ninety-five years
 

Forty percent of basic pension 

or family pension
 

From ninety-five years to less 

than hundred years
 

Fifty  percent  of basic pension 

or family pension
 From hundred years or more

 
Hundred percent of basic 

pension or family pension
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3. In W.P.No.13291/2020, Respondent-Union of India has filed an Affidavit 
through Under Secretary, Department of Justice, Ministry of Law and Justice, 
New Delhi and has adopted the same in W.P.No.15461/2020; wherein, while not 
disputing that based on the recommendation of Sixth Pay Commission, the 
Central Government had decided to grant additional quantum of pension/family 
pension to retired civil servants with reference to the age of the pensioner/family 
pensioner. And on the same analogy, it was proposed to extend similar benefit to 
all the retired Judges of High Court and Supreme Court. The civil pensioners and 
family pensioners, it is urged, are being sanctioned additional quantum of pension 
on completion of the age of 80 years. It is further contended that after dismissal of 
Special Leave Petition and the legal opinion for not seeking Review, the 
respondent is now holding inter-departmental consultation for deciding further 
course. On these contentions the respondents seek dismissal of petition.

4. In Virendra Dutt Gyani (supra) the Division Bench of Gauhati High Court 
while disgressing from the well established principle applicable to the 
construction of statute that ordinarily in computing time, the rule observed is to 
exclude the first and include the last as contained in Section 9 of the General 
Clauses Act, 1897 [please see - Haru Das Gupta vs. The State of West Bengal AIR 
1972 SC 1293 : Para-5 and State of Himachal Pradesh vs. Himachal Techno 
Engineers ; (2010) 12 SCC 210 : Para-13] and taking recourse to purposive 
interpretation held :

"22. Therefore, as per the dictionary meaning, the expression 
"from eighty years" would indicate the starting point of eighty 
years. However, as a note of caution, it has also been clarified that 
inclusiveness or exclusiveness associated with the expression 
would have to be interpreted having regard to the intention for 
use of such word or expression.

23. Petitioner is right when he says that section 17B was 
inserted in the parent Act in the year 2009 to provide some 
succour to the ageing retired judges. Long back Winston 
Churchill had said that service rendered by judges demands the 
highest qualities of learning, training and character. These 
qualities are not to be measured in terms of pounds, shilling and 
pence according to the quantity of work done. After rendering 
such service to the nation, it is the duty of the State to ensure that 
a retired judge who has entered the autumn of his life is 
adequately looked after. A retired judge at the fag end of his life 
has peculiar problems on account of his advanced years and 
failing health. It is to cater to such a situation that Parliament in 
its wisdom had amended the Act in the year 2009 by inserting 
section 17B entitling every retired judge to additional quantum 
of pension or in case of death, the family to additional quantum 
of family pension in the scale mentioned. 
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24. If this is the object behind insertion of section 17B, we must 
adopt such an interpretation which effectuates the object of the 
provision and which does not frustrate the object.

25. Justice G.P. Singh in his seminal work Principles of 
Statutory Interpretation dealt with the subject of purposive 
construction of statutes. According to him, when material words 
are capable of bearing two or more constructions, the most 
firmly established rule for construction of such words of all 
statutes is the rule laid down in Hey don's case. This rule which 
is also known as "purposive construction" or "mischief rule", 
requires consideration of four matters while construing an 
Act— 

(i) what was the law before the making of the Act; 

(ii) what was the mischief or defect for which the law did
not provide; 

(iii) what is the remedy that the Act has provided; and 

(iv) what is the reason of the remedy. 

The rule than directs that the courts must adopt that construction 
which shall suppress the mischief and advance the remedy. 

25.1 In Bengal Immunity Co. v. State of Bihar, AIR 1955 SC 
661, Supreme Court succinctly explained the rule holding that it 
is a sound rule of construction of a statute for the sure and true 
interpretation of all statutes in general, including beneficial 
ones. After discerning and considering the four things as noticed 
above, the court is always to make such construction as shall 
suppress the mischief and advance the remedy; to suppress 
subtle inventions and evasions for continuance of the mischief; 
and to add force and life to the cure and remedy, according to the 
true intent of the makers of the Act. 

25.2 According to Lord Reid, "the word mischief is traditional". 
He expanded it to include "the facts presumed to be known to 
Parliament when the Bill which became the Act in question was 
before it" and "the unsatisfactory state of affairs" disclosed by 
these facts "which Parliament can properly be supposed to have 
intended to remedy by the Act". 

25.3 As has been observed by the Supreme Court, to interpret a 
statute in a reasonable manner, the Court must place itself in the 
chair of a reasonable legislator. So done, the rules of purposive 
construction have to be resorted to which would require the 
construction of the Act in such a manner as to see that the object 
of the Act is fulfilled.
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25.4 In selecting different interpretations, court would adopt 
that which is just, reasonable and sensible. A construction that 
results in hardship, serious inconvenience, injustice, absurdity 
or anomaly or which leads to inconsistency or uncertainty has to 
be avoided. 

25.5 Of course this rule would have no application when the 
words are susceptible to only one meaning and no alternative 
construction is reasonably open.

26. While on purposive construction, it would be useful to refer to 
the decision of the Supreme Court in New India Assurance Co. 
Ltd. v. Nusli Neville Wadia, (2008) 3 SCC 279, which was placed 
before us by learned counsel for the petitioner. In that case, 
Supreme Court was considering the question as to who should 
lead evidence in a proceeding under the Public Premises (Eviction 
of Unauthorised Occupants) Act, 1971. In the context of that 
question, Supreme Court observed that a literal construction 
would lead to an anomalous situation because the landlord may 
not be heard at all or may not even be permitted to adduce any 
evidence in rebuttal. In such a situation, the rules of purposive 
construction have to be resorted to which would require the 
construction of the Act in such a manner so as to see that the object 
of the Act is fulfilled. Referring to Purposive Interpretation in Law 
by Aharom Barak, Justice Sinha speaking for the Bench 
explained purposive construction as under: 

"Hart and Sachs also appear to treat 'purpose' as a subjective 
concept. I say 'appear' because, although Hart and Sachs claim 
that the interpreter should imagine himself or herself in the 
legislator's shoes, they introduce two elements of objectivity: 
First, the interpreter should assume that the Legislature is 
composed of reasonable people seeking to achieve reasonable 
goals in a reasonable manner; and second, the interpreter 
should accept the non-rebuttable presumption that members of 
the legislative body sought to fulfill their constitutional duties in 
good faith. This formulation allows the interpreter to inquire 
not into the subjective intent of the author, but rather the intent 
the author would have had, had he or she acted reasonably. " 

27. Let us now revert back to section 17B of the Act which
though quoted above, is again extracted hereunder for
convenience of the deliberation: 

"17B. Additional quantum of pension or family pension.— 
Every retired Judge or after his death, the family, as the case 
may be, shall be entitled to an additional quantum of pension or 
family pension in accordance with the following scale :
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28. If we look at the first two slabs, we find that the first slab is 
from 80 years to less than 85 years and the second slab is from 
85 years to less than 90 years. The second expression in both the 
slabs is quite clear : it is either less than 85 years or less than 90 
years. Now, if we apply the interpretation given by the 
respondents to the first expressions, i.e., from 80 years and from 
85 years, consequence would be that on completion of 80 years 
to less than 85 years a retired judge would be entitled to the first 
scale of additional pension and again on completion of 85 years 
to less than 90 years, the retired judge would be entitled to the 
second scale of additional pension. In this process, not only the 
80th year would stand excluded, even the 85th and 90th years 
would be excluded. Likewise, the 95th year as well as the 100th 
year would also be excluded. This could not be and certainly 
was not the intention of the law makers. Therefore, by applying 
purposive interpretation, we have no hesitation in our mind that 
the interpretation put forward by the respondents is not only 
unreasonable and irrational leading to an anomalous situation, it 
would also defeat the very object behind insertion of section 
17B in the Act."

5. The judgment in Virendra Dutt Gyani (supra) has since been affirmed by 
Hon'ble Supreme Court in SLP (C) Diary No.18133/2019 decided on 08.07.2019; 
wherein, it is held :

"Delay Condoned.

Having heard learned counsel for the petitioners 
and on perusing the relevant material, we are not inclined 
to interfere. The special leave petition is accordingly 
dismissed."
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Age of pensioner or family 
pensioner 

Additional quantum of 
pension or family pension

From eighty years to less than 
eighty-five years 

Twenty percent of basic  
pension or family pension 

From eighty-five years to less than 
ninety years 

Thirty percent of basic pension
or family pension 

From ninety years to less than 

ninety-five years
 

Forty percent of basic pension 
or family pension

 
From ninety-five years to less than 
hundred years

 

Fifty percent of basic pension or 
family pension

 
From hundred years or more

 
Hundred percent of

 
basic 

 pension or family pension
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6. And, as it turn out from the Affidavit (supra) filed by the Union of India, 
the order passed in Virendra Dutt Gyani (supra) has been allowed to attain finality 
as would escape its application to the petitioners herein.

7. That, Section 16B of the Act of 1958 is also worded in the same terms as 
Section 17B of the Act of 1954. The same deserves to be interpreted in the same 
manner as Section 16B of the Act of 1658 (sic : 1958). The interpretation of 
Section 17B of the Act of 1954 shall apply mutatis mutandis to Section 16B of the 
Act of 1958 i.e. the expression "From" in each entry of the scale provided under 
Section 16B of the Act of 1958 will mean "starting point" of "the year" instead of 
"after" the completion of "the year".

8. The question, however, is whether in a petition of this nature a declaration 
can be given to make the decision in Virendra Dutt Gyani (supra) applicable to all 
the retired judges of Supreme Court and the High Court irrespective of their 
residence. The answer lies in the decision in K.S.Rashid vs. The Income Tax 
Investigation Commission AIR 1954 SC 207; wherein, it is held:

"3. ... The whole law on this subject has been discussed and 
elucidated by this court in its recent pronouncement in Election 
Commission v. Venkata Rao [AIR 1953 SC 210] where the 
observations of the Judicial Committee in Parlakimedi's case, 
upon which reliance has been placed by the Punjab High Court, 
have been fully explained. It is to be noted first of all that prior to 
the commencement of the Constitution the powers of issuing 
prerogative writs could be exercised in India only by the High 
Courts of Calcutta, Madras and Bombay and that also within 
very rigid and defined limits. The writs could be issued only to 
the extent that the power in that respect was not taken away by 
the Codes of Civil and Criminal Procedure [ Vide in this 
connection Beasant v. The Advocate General of Madras, 46 IA 
176] and they could be directed only to persons and authorities 
within the original civil jurisdiction of these High Courts. The 
Constitution introduced a fundamental change of law in this 
respect. As has been explained by this Court in the case referred 
to above, while Article 225 of the Constitution preserves to the 
existing High Courts the powers and jurisdictions which they 
had previously, Article 226 confers, on all the High Courts, new 
and very wide powers in the matter of issuing writs which they 
never, possessed before. "The makers of the Constitution" thus 
observed Patanjali Sastri C.J. in delivering the judgment of the 
court, "having decided to provide for certain basic safeguards 
for the people in the new set-up, which they called fundamental 
rights, evidently thought it necessary to provide also a quick and 
inexpensive remedy for the enforcement of such rights, and, 
finding that the prerogative writs, which the courts in England 
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had developed and used whenever urgent necessity demanded 
immediate and decisive interposition, were peculiarly suited for 
the purpose, they conferred, in the State's sphere, new and wide 
powers on the High Courts of issuing directions, orders, or writs 
primarily for the enforcement of fundamental rights, the power 
to issue such directions, etc. 'for any other purpose' being also 
included with a view apparently to place all the High Courts in 
this country in somewhat the same position as the Court of 
King's Bench in England". There are only two limitations 
placed upon the exercise of these powers by a High Court under 
Article 226 of the Constitution; one is that the power is to be 
exercised "throughout the territories in relation to which it 
exercises jurisdiction", that is to say, the writs issued by the 
court cannot run beyond the territories subject to its jurisdiction. 
The other limitation is that the person or authority to whom the 
High Court is empowered to issue writs "must be within those 
territories" and this implies that they must be amenable to its 
jurisdiction either by residence or location within those 
territories. It is with reference to these two conditions thus 
mentioned that the jurisdiction of the High Courts to issue writs 
under Article 226 of the Constitution is to be determined. ..."

9. In view whereof the relief of general nature sought by the petitioner for 
extension of benefits of section 16B of the Act of 1958 and Section 17B of the Act 
of 1954 to the retired Judges of High Courts and Supreme Court or their respective 
family pensioner cannot be acceded to. Instead the respondents are directed to 
construe the word "From" as it appear in the slab under Section 16B of the 1958 
Act and Section 17B of the 1954 Act as the first day of entering the minimum age 
of the slab (i.e. 80, 85, 90, 95 and 100 years) alongwith other consequential 
benefits to the petitioner in Writ Petition No.13291/2020 and the members of the 
Petitioner in W.P.No.15461/2020.

10. Consequently, the Writ Petitions are allowed to the extent above. No costs.

Petition allowed
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I.L.R. [2020] M.P. 2813
MISCELLANEOUS PETITION 
Before Mr. Justice G.S. Ahluwalia

M.P. No. 158/2020 (Gwalior) decided on 5 February, 2020

CHANDRA SHEKHAR DUBEY & ors.  …Petitioners                                                                                                                                                

Vs.

NARENDRA & ors.    …Respondents

A. Land Revenue Code, M.P. (20 of 1959), Section 178 – Partition 
Proceedings – Fard Batwara – Held – Fard Batwara was neither published 
nor it contains the signatures of respondents, thus order of partition was 
defective and illegally passed by Tehsildar – Case rightly remanded to 
revenue authorities – Petition dismissed.    (Paras 12, 13 & 17)

d- Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 178 & foHkktu dk;Zokfg;ka 
+& Q+nZ c¡Vokjk & vfHkfu/kkZfjr & QnZ c¡Vokjk u rks izdkf'kr fd;k x;k Fkk u gh mlesa 

izR;FkhZx.k ds gLrk{kj ekStwn gSa] vr% foHkktu dk vkns'k] =qfViw.kZ Fkk ,oa rglhynkj 
}kjk voS/k :i ls ikfjr fd;k x;k & izdj.k dks mfpr :i ls jktLo izkf/kdkfj;ksa dks 
izfriszf"kr fd;k x;k & ;kfpdk [kkfjtA  

B. Land Revenue Code, M.P. (20 of 1959), Section 178(1) & 178(2) 
– Partition Proceedings – Question of Title – Held – As per Section 178(1), if 
any question of title is raised, Tehsildar shall stay the proceeding before him 
for three months to facilitate institution of civil suit for determination of title 
– If Tehsildar fails to stay proceedings, it would be a violation of mandatory 
provision of proviso to Section 178(2) of the Code.    (Para 12)

[k- Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 178¼1½ o 178¼2½ & 
foHkktu dk;Zokfg;ka & gd dk iz'u & vfHkfu/kkZfjr & /kkjk 178¼1½ ds vuqlkj ;fn gd 
dk iz'u mRiUu fd;k tkrk gS] rglhynkj mlds le{k dh dk;Zokfg;ksa dks] gd ds 
vo/kkj.k gsrq flfoy okn lafLFkr djuk lqxe cukus ds fy,] rhu ekg rd jksdsxk & 
;fn rglhynkj dk;Zokfg;ka jksdus esa foQy gksrk gS] ;g lafgrk dh /kkjk 178¼2½ ds 
ijarqd ds vkKkid mica/k dk mYya?ku gksxkA 

C. Land Revenue Code, M.P. (20 of 1959), Section 49(3) – Power of 
Appellate Authority – Remand of Case – Held – Appellate authority shall not 
“ordinarily” remand the case for disposal to any Revenue Officer 
subordinate to it – Use of word “ordinarily” lays down that unless and until 
there are exceptional circumstances, appellate authority shall not remand 
the case.    (Para 17)

x- Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 49¼3½ & vihyh izkf/kdkjh 
dh 'kfDr & izdj.k dk izfrisz"k.k & vfHkfu/kkZfjr & vihyh izkf/kdkjh **lkekU;r%** 
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izdj.k dks mlds v/khuLFk fdlh jktLo vf/kdkjh dks fuiVku gsrq izfrizsf"kr ugha 
djsxk & 'kCn **lkekU;r%** dk mi;ksx vf/kdfFkr djrk gS fd tc rd fd vlk/kkj.k 
ifjfLFkfr;ka u gksa] vihyh izkf/kdkjh izdj.k izfrizsf"kr ugha djsxkA 

� Niraj Shrivastava, for the petitioners. 
 

(Supplied: Paragraph numbers)

O R D E R

G.S. AHLUWALIA, J.:- This petition under Article 227 of the Constitution 
of India has been filed against the order dated 04.11.2019 passed by the Board of 
Revenue in Revision No. 1009-1/2008/Datia/LR, by which the revision filed by 
the respondent has been allowed and the matter has been remanded back after 
setting aside the order of partition.

2. The necessary facts for disposal of the present petition in short are that 
Premnarayan and one Jay Dayal were the co-owner and Bhumiswami of land 
bearing Survey No. 20, 74, 218/1, 423, 425/1, 435, 436, 437, 445/1, 447, 448, 449/3, 
450, 884 and 889, total area 12.011 hectare situated in village Tharet, District 
Datia.

3. After the death of Jay Dayal, the names of his legal representatives, i.e., 
Narendra Kumar, Surendra Kumar and Smt. Ramshree were mutated along with 
Premnarayan. It is the case of the petitioner that since Jay Dayal and Premnarayan 
were living separately, therefore, in the year 1969-70, they mutually partitioned 
the land, however, no partition was done on the revenue record and since for the 
purpose of loan / KCC separate agricultural holding was required, therefore, 
Premnarayan filed an application under Section 178 of MPLRC for partition of 
the land. Respondents filed an application raising the question of title and, 
thereafter, a suit was also filed which was dismissed in default and the appeal filed 
by them has also been dismissed by the Appellate Court. The case of Premnarayan 
is that in the partition proceedings, Fard Batwara was put up by Patwari in 
accordance with the land, which were in occupation of the respective parties. No 
objection was filed by the respondents no. 1 to 3 and after hearing both the parties, 
the Tahsildar passed an order of the partition. The order passed by the Tahsildar 
was challenged by the respondents no. 1 and 2 by filing an appeal before the SDO, 
Seondha which was registered as Appeal No. 15/Appeal/2005-06 and after 
hearing both the parties, the SDO, Seondha District dismissed the appeal by order 
dated 19.04.2006. The order passed by the SDO was challenged by the revisionist 
by filing second appeal before the Court of Additional Commissioner, Gwalior 
Division, Gwalior, which was registered as Appeal No. 389/Appeal/2005-06 and 
the Additional Commissioner by order dated 18.08.2008 has allowed the appeal 
and set aside the order of partition.
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4. Being aggrieved by the order of the Additional Commissioner, 
Premnarayan filed a revision before the Board of Revenue, which was registered 
as Revision No.1009-1/2008/Datia/LR. During the pendency of the revision, 
Premnarayan also expired. The revision has also been dismissed by order dated 
04.11.2019.

5. Challenging the order passed by the authorities below, it is submitted by 
the counsel for the petitioners that since Premnarayan had already expired during 
the pendency of the revision proceedings and the said revision was allowed 
without substitution of the legal representatives of Premnarayan, therefore, the 
final order has been passed against a dead person. It is further submitted that 
Additional Commissioner committed a material illegality by holding that the 
Fard Batwara was not published thereby materially affecting the interest of the 
respondents. It is further submitted that since the civil suit filed by the respondents 
was also dismissed, therefore, merely because the Tahsildar had not stayed its 
proceedings under Section 178 of MPLRC, would not nullify the said 
proceedings.

6. Heard the learned counsel for the petitioner.

7. So far as the death during the pendency of the revision is concerned, 
except by mentioning that Premnarayan had expired during the pendency of the 
revision, the petitioners have neither filed the death certificate of Premnarayan on 
record nor have disclosed the date of death of Premnarayan. On the contrary, in 
paragraph 5.5 of the writ petition, it is mentioned that "During this proceeding 
Premnarayan met to unfortunate death. The petitioners (being sons, daughters & 
widow of deceased) who were taken on record". Whereas in Ground - B of the 
petition, it has been alleged that the "Board of Revenue has passed the order 
impugned against a dead person (Premnarayan), which is not permissible in law". 
Thus, it is clear that two self-contradictory submissions have been made in the 
writ petition. However, from the cause title of the impugned order dated 
04.11.2019, it is clear that the petitioners were never brought on record and the 
revisionist has been shown to be Premnarayan.

8. Under these circumstances, it was incumbent upon the petitioners to 
disclose the date of death of Premnarayan. If Premnarayan had expired after 
passing the order dated 04.11.2019 or in between hearing of the revision and 
delivery of the order, then the death of Premanrayan will not have any adverse 
effect on the matter and if Premnarayan had expired prior to conclusion of hearing 
of revision, then the revision would stand abated for not bringing the legal 
representatives of the revisionist on record. As the petitioners have failed to 
disclose the date of death of Premnarayan, therefore, this Court is not in a position 
to give a specific finding as to whether the revision filed before the Board of 
Revenue was abated or not.
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9. Accordingly, the ground of death of Premnarayan raised by the petitioners 
is rejected for want of basic averments.

10. So far as the merits of the present case are concerned, the Board of 
Revenue has specifically stated that the Fard Batwara which was produced in the 
partition proceedings did not contain the signatures of the respondents and even 
the Fard Batwara was not got published. The respondents had raised an objection 
that since a civil suit has been filed, therefore, the Tahsildar must stay the 
proceedings but the said objection was not taken into consideration.

11. Section 178 of the MPLRC reads as under:-

"178. Partition of holding.-- (1) If in any holding, which 
has been assessed for purpose of agriculture under Section 59, 
there are more than one Bhumiswami any such Bhumiswami 
may apply to a Tahsildar for a partition of his share in the 
holding :

Provided that if any question of title is raised the 
Tahsildar shall stay the proceeding before him for a period of three 
months to facilitate the institution of a civil suit for determination 
of the question of title.

(1-A) If a civil suit is filed within the period specified in 
the proviso to sub-section (1), and stay order is obtained from 
the Civil Court, the Tahsildar shall stay his proceedings pending 
the decision of the civil court. If no civil suit is filed within the 
said period, he shall vacate the stay order and proceed to 
partition the holding in accordance with the entries in the record 
of rights.

2) The Tahsildar, may, after hearing the co-tenure 
holders, divide the holding and apportion the assessment of the 
holding in accordance with the rules made under this Code.

[(3) x x x]

[(4) x x x]

[(5) x x x]

Explanation I. -For purposes of this section any co-
sharer of the holding of a bhumiswami who has obtained a 
declaration of his title in such holding from a competent Civil 
Court shall be deemed to be a co-tenure holder of such holding."

12. From the plain reading of proviso to Section 178(1) of MPLRC, it is clear 
that if any question of title is raised, the Tahsildar shall stay the proceeding before 
him for a period of three months to facilitate the institution of civil suit for 
determination of the question of title and if the Tahsildar fails to stay the proceedings, 
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then, it would be violative of mandatory provision of proviso to Section 178(2) of 
MPLRC. Furthermore, the Tribunal below have come to a specific finding that Fard 
Batwara was neither published nor it contains the signatures of the respondents, 
thus, it is clear that the order of partition was illegally passed by the Tahsildar. 

13. Under these circumstances, this Court is of the considered opinion that the 
Tribunal below did not commit any mistake in holding that the proceedings before 
the Tahsildar were not in accordance with law. 

14. So far as the question of remanding the case back to the Tahsildar is 
concerned, it is submitted by the counsel for the petitioners that in view of Section 
49 of the MPLRC, the Appellate Authorities should not have remanded the matter 
back to the Tahsildar.

15. Heard the learned counsel for the petitioners.

16. Section 49 Sub-Section 3 of the MPLRC reads as under:-

"49. Power of appellate authority. - (1) The appellate 
authority may either admit the appeal or, after calling for the 
record and giving the appellant an opportunity to be heard, may 
summarily reject it :

Provided that the appellate authority shall not be bound 
to call for the record where the appeal is time-barred or does not 
lie.

(2) If the appeal is admitted date shall be fixed for 
hearing and notice shall be served on the respondent.

(3) After hearing the parties, the appellate authority 
may confirm, vary or reverse the order appealed against, or may 
take such additional evidence as it may consider necessary for 
passing its order:

[Provided that the appellate authority shall not 
ordinarily remand the case for disposal to any Revenue Officer 
subordinate to it;]"

Provided further that all such cases which have been 
remanded to the sub-ordinate Revenue Officers by the Appellate 
or Revisional Authorities before the commencement of the 
Madhya Pradesh Land Revenue Code (Amendment) Act, 2011 
shall be heard and decided by such Revenue Officer."

17. From the plain reading of first proviso to Section 49(3) of MPLRC,  it is  
clear that the Appellate Authority  shall  not"ordinarily" remand the case for 
disposal to any Revenue Officer subordinate to it. The use of word "ordinarily" 
clearly indicates that there is no absolute bar of remand of the case by the 
Appellate Court. However, the use of word "ordinarily" clearly lays down that 
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unless and until exceptional circumstances are there, the Appellate Authority shall 
not "ordinarily" remand the case. If the facts of the present case are considered, 
then it is clear that the Additional Commissioner as well the Board of Revenue 
have already come to a conclusion that the proceedings before the Tahsildar were 
defective and were not in accordance with law. If the contention of the counsel for 
the petitioner that the matter should not have been remanded back to the Tahsildar 
is accepted, then the only option which was left to the Appellate Authority was to 
quash the entire proceedings, whereas in order to do complete justice, if the 
authorities have decided not to quash the proceedings in toto but to remand the 
matter back to the revenue authorities, then in the considered opinion of this 
Court, the order of remand is in fact in favour of the petitioners.

18. Accordingly, it is held that no perversity could be pointed out by the 
counsel for the petitioners.

19. The petition fails and is hereby dismissed.

Petition dismissed

I.L.R. [2020] M.P. 2818
MISCELLANEOUS PETITION 

Before Mr. Justice Sujoy Paul
M.P. No. 3848/2019 (Jabalpur) decided on 27 November, 2020

PRAKASH PATHYA                                              �            …Petitioner

Vs.

BATI BAI                     �     …Respondent

A. Land Revenue Code, M.P. (20 of 1959), Section 131 – 
Easementary Rights – Adjudication – Held – Although order of Tehsildar 
contained infirmities, learned SDO cured the same by directing Tehsildar for 
local enquiry – Findings of SDO based on finding/report given by Tehsildar, 
equally based on statement of witnesses who deposed regarding customary 
right of respondent regarding use of way – SDO also considered previous 
customs and convenience of parties – No reason to disturb the findings of fact 
exercising writ jurisdiction – Petition dismissed.�  (Paras 20, 22, 24 & 25)

d- Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 131 & lq[kkpkj vf/kdkj & 
U;k;fu.kZ;u & vfHkfu/kkZfjr & ;|fi rglhynkj ds vkns'k esa dfe;ka gSa] fo}ku mi[kaM 
vf/kdkjh us rglhynkj dks LFkkuh; tkap gsrq funsf'kr dj mDr dks Bhd dj fn;k & 
mi[kaM vf/kdkjh ds fu"d"kZ rglhynkj }kjk fn;s x;s fu"d"kZ@izfrosnu ij vk/kkfjr 
gSa] tks fd leku :i ls lk{khx.k ds dFku ij vk/kkfjr gSa ftUgksus ekxZ ds mi;ksx ds 
laca/k esa izR;FkhZ ds :f<+d vf/kdkj ls lacaf/kr vfHklk{; fn;k & mi[kaM vf/kdkjh us Hkh 
iqjkuh :f<+ ,oa i{kdkjksa dh lgwfy;r dks fopkj esa fy;k & fjV vf/kdkfjrk dk iz;ksx 
dj rF; ds fu"d"kksZa dks NsM+us dk dksbZ dkj.k ugha & ;kfpdk [kkfjtA 
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B. Land Revenue Code, M.P. (20 of 1959), Section 131 – Easementary 
Rights – Adjudication – Ingredients – Held – After satisfying necessary 
ingredients of Section 131 namely (i) local enquiry, (ii) decision with 
reference to previous custom and (iii) convenience of parties, SDO decided 
that respondent is entitled to get right of way.   (Para 19 & 22)

[k- Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 131 & lq[kkpkj vf/kdkj & 
U;k;fu.kZ;u & ?kVd & vfHkfu/kkZfjr & /kkjk 131 ds vko';d ?kVd tSls fd ¼i½ 
LFkkuh; tkap] ¼ii½ iwoZorhZ :f<+ ds lanHkZ esa fofu'p; rFkk] ¼iii½ i{kdkjksa dh lgwfy;r 
dks larq"V djus ds i'pkr~ mi[kaM vf/kdkjh us ;g fofuf'pr fd;k fd izR;FkhZ ekxZ dk 
vf/kdkj ikus dk gdnkj gSA 

C. Land Revenue Code, M.P. (20 of 1959), Section 131 – 
Easementary Rights – Adjudication – Competent Authority – Held – Apex 
Court concluded that Tehsildar, after local enquiry may decide such disputes 
with reference to previous customs and with due record to the convenience of 
all parties concerned.         (Para 15 & 16)

x- Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 131 & lq[kkpkj vf/kdkj & 
U;k;fu.kZ;u & l{ke izkf/kdkjh & vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k 
gS fd rglhynkj] LFkkuh; tkap ds i'pkr~ iwoZ :f<+ ds lanHkZ esa rFkk lHkh lacaf/kr 
i{kdkjksa dh lqfo/kk ds fy, lE;d~ vfHkys[k ds lkFk ,sls fooknksa dk fofu'p; dj 
ldrk gSA 

D. Land Revenue Code, M.P. (20 of 1959), Section 43 and Civil 
Procedure Code (5 of 1908), Section 107 – Powers of Appellate Court – Held – 
In absence of any other express provision in Code of 1959 which limits the 
jurisdiction of Appellate Authority, the Appellate Authority under Code of 
1959 is also conferred with same powers as are conferred on the original 
Court.           (Para 24)

?k- Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 43 ,oa flfoy ÁfØ;k 
lafgrk ¼1908 dk 5½] /kkjk 107 & vihyh U;k;ky; dh 'kfDr;k¡ & vfHkfu/kkZfjr & 1959 
dh lafgrk esa ,sls fdlh vU; vfHkO;Dr mica/k tks fd vihyh izkf/kdkjh dh vf/kdkfjrk 
dks lhfer djrk gS dh vuqifLFkfr esa] 1959 dh lafgrk ds varxZr vihyh izkf/kdkjh dks 
Hkh ewy U;k;ky; dks iznRr 'kfDr;ksa ds leku 'kfDr;ka iznRr gSaA 

Cases referred :

2011 (7) SCC 452, 2011 (4) MPLJ 160, 2016 (1) MPLJ 419, (1988) 2 SCC 
222, (2002) 4 SCC 183, (1996) 11 SCC 586, 2006 (1) MPHT 511.

Sankalp Kochar, for the petitioner. 
Sourabh Singh Thakur, for the respondent. 
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O R D E R

SUJOY PAUL, J.:- In this petition filed under Article 226 of the 
Constitution, the petitioner has challenged the order dated 12.10.2018 (Annexure 
P/3) passed by Tehsildar, Gairatganj, District Raisen in Case No.0006/a-13/2016-
17 which is affirmed in appeal No.0004/Appeal/2018-19 by order dated 
30.5.2019 (Annexure P/6) by Sub Divisional Officer (SDO). 

2.  In short, the necessary facts for adjudication of this matter are that the 
respondent filed an application (Annexure P/1) under Section 131 of M.P. Land 
Revenue Code, 1959 (for brevity 'Code') seeking right of way through the land of 
petitioner and other persons.

3.  A spot inspection was carried out wherein it was found that there is no 
approach road to the land of respondent. Copy of panchnama and report are 
cumulatively filed by the petitioner as Annexure P/2. The petitioner contends that 
respondent prayed for providing right of way through a number of agricultural 
fields but all such affected agriculturists/owner of properties were not made party 
in the said proceedings filed under Section 131 of the Code. Resultantly, the 
affected parties were not provided any opportunity of any nature by learned 
Tehsildar. 

4. Shri Sankalp Kochar, learned counsel for the petitioner submits that by a 
cryptic order and without recording any evidence of parties, the Tehsildar 
conducted the spot inspection and passed the impugned order dated 12.10.2018 
(Annexure P/3). The petitioner was directed to provide approach road through his 
land in order to enable the respondent to approach her agricultural field. 
Aggrieved, petitioner filed an appeal (Annexure P/4) before the SDO. In addition, 
written submissions (Annexure P/5) alongwith recent judgment were filed. The 
learned SDO by order dated 30.5.2019 upheld the order passed by Tehsildar.

5. Criticising the impugned orders, Shri Kochar urged that both the 
authorities below have miserably failed to understand the true scop (sic: scope) 
and application of Section 131 of the Code. Section 131 of the Code aforesaid 
recognizes a customary way which must be available in consonance with 
easmentary right of a party flowing from Section 18 of the The Indian Easements 
Act, 1882 (for short 'Easement Act'). Section 131 of the Code nowhere provides 
a right of creation of altogether new way whereas authroties (sic : authorities) 
below have directed to create a new approach road/way which is bad in law.

6. The inspection reports/panchnama makes it clear that there existed no 
easementary way on the spot and in absence thereto, a direction to creat (sic : 
create) such way runs contrary to the ambit and scope of Section 131 of the Code.
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7. The Tehsildar is under a statutory obligation under Section 131 of the 
Code to undertake the spot inspection. In the instant case, Tehsildar never visited 
the spot nor any spot inspection report has been prepared by him.

8.� The right of way directed to be given by impugned orders goes through 
various khasra numbers of various land owners. All such land owners were not put 
to notice and heard. The Patwari report dated 01.07.2014 shows that there was no 
approach road existing on the spot. Since no past route was available on the spot, 
power under Section 131 of the Code could not have been exercised. The 
petitioner has never given consent in the manner it is understood by revenue 
courts. In the impugned orders, the grounds taken by petitioner has not been dealt 
with in a judicious manner.

9.� To bolster aforesaid submissions, reliance is placed on Annexure P/2 
wherein it is mentioned that for approaching Khasra No.75/1/3, there is no 
existing way available and agriculturists of adjacent lands have not given 
permission to approach the respondent's land when they were telephonically 
contacted. Reliance is placed on 'Panchnama' dated 02.08.2018 to contend that 
the respondent was unable to carry out agricultural work for the last four years. 
Respondent's youngest son informed that to reach relevant khasra number, way 
travels from Khasra No.73/1 of Malkhan S/o Raghunath Dangi and from Khasra 
No.73/2 which belongs to Prathmesh. Shri Kochar urged that there are 
contradictory findings in different reports on the strength of which impugned 
orders were passed. Yet another representataion dated 05.12.2018 was relied upon 
for this purpose. 

10.� Lastly, Shri Kochar placed reliance on certain paragraphs of impugned 
orders and urged that the basic contention raised by petitioner regarding 
impermissibility of providing new way in exercise of power under Section 131 of 
the Code is not dealt with by both the authorties (sic : authorities) whereas curtains 
on this aspect are finally drawn by Apex Court in the case reported in 2011 (7) 
SCC 452 (Ramkanya Bai and another vs. Jagdish and others). The impugned 
orders are based on contraditory (sic : contradictory) reports which are liable to be 
interfered with. 

11.  Countering the aforesaid arguments, Shri Sourabh Singh Thakur, learned 
counsel for the respondent supported the impugned orders. He submits that spot 
map (page 17) shows that respondent's land Khasra No.75/1/3 is surrounded by 
other lands. The map further shows that a way exists which travels adjacent to 
field boundary ('Medh') of certain khasra numbers of different lands for which 
land owners had no objection. The only objection raised was by present petitioner 
because a small portion of way is travelling from his piece of land. The other land 
owners have given consent for right of way to the respondent which is duly 
recorded by learned Tehsildar in impugned order dated 12.10.2018. This is not the 

Prakash Pathya Vs. Bati Bai



2822 I.L.R.[2020]M.P.

scheme of Section 131 of the Code to deprive a land owner to use her own land for 
agriculture purpose for want of approach road. Thus, right of way is recognized as 
a different right by catena of judgments of this Court including 2011 (4) MPLJ 
160 (Rukmani Bai and others vs. Chunnilal and others). He prayed for dismissal 
of writ petition. Lastly, Shri Sourabh Singh Thakur placed reliance on a judgment 
dated 06.08.2007 passed in Civil Suit No.13A/05 whereby prayer for permanent 
injunction was granted in favour of Mehtab Singh. In this litigation, present 
petitioner was a party. In the said case, the permanent injunction was issued 
against non-applicant No.1 and 2 by restraining them from interference in the 
possession of plaintiff therein. The present respondent is the wife of plaintif 
Mehtab Singh. Thus, the benefit of said judgment is available to present 
respondent also.

12.  Shri Kochar in his rejoinder submission again placed reliance on the 
judgment of Supreme Court in Rukmani Bai(Supra). He urged that the judgments 
of this Court wherein the view putforth by Shri Sourabh Singh was taken, could 
not find favour from the Apex Court. 

13.  Parties confined their arguments to the extent indicated above.

14.  I have bestowed my anxious consideration on the rival contentions of the 
parties and perused the record. It is apposite to quote Section 131 of the Code as 
under:

"131. Rights of way and other private easements. — (1)  In the 
event of a dispute arising as to the route by which a cultivator 
shall have access to his fields or to the waste or pasture lands of 
the village, otherwise than by the recognised roads, paths or 
common land, including those road and paths recorded in the 
village Wajib-ul-arz prepared under Section 242 or as to the 
source from or course by which he may avail himself of water, a 
Tahsildar may, after local enquiry, decide the matter with 
reference to the previous custom in each case and with due 
regard to the conveniences of all the parties concerned.

(2) No order passed under this section shall debar any person 
from establishing such rights of easement as he may claim by a 
civil suit."

(Emphasis supplied)

15.  As per Section 131 of the Code, the Tehsildar is required to adjudicate in 
respect of the dispute raised by cultivator relating to any of the following three 
private easementary rights:

(i) the route by which a cultivator shall have access to his 
fields;
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(ii) the route by which a cultivator shall have access to waste 
or pasture lands of the village; and 

(iii) the route by which a cultivator shall have access to the 
source from which, or the course by which, he may avail himself 
of water.

16.  In the case of Ramkanya Bai (Supra), it was clearly held that Tehsildar 
after a local inquiry may decide such disputes with reference to previous custom 
and with due record to the convenience of all parties concerned. This view was 
followed by Gwalior Bench in 2016 (1) MPLJ 419 (Major Singh and others vs. 
State of MP and others).

The scope and ambit of Section 131 of the Code is regarding a 
dispute/claim for the customary easement over a private land relating to a right of 
way or right to take water which right is not recognised and recorded as a 
customary easement in the village wajib-ul-arz.

17. In the case of Rukmani Bai (Supra), this Court has taken a contrary view. 
This Court came to hold that Section 131 applies to private right in contradiction 
to public right i.e. by the recognised roads, paths and common lands including 
those recorded in village wajib-ul-arz. It was further held in Rukmani Bai (Supra) 
that whether or not right of way is covered under the Easement Act application 
under Section 131 of the Code can be entertained.

18. The aforesaid view taken in Rukmani Bai (Supra) runs contrary to the law 
laid down in the case of Ramkanya Bai (Supra). Pertinently, in Ramkanya Bai 
(Supra), the Apex Court has specifically taken note of certain decisions of 
Madhya Pradesh High Court which were based on erroneous assumption that the 
private easements including right of way referred to under Section 131 of the 
Code are not the easements which are dealt with in the Easement Act but are a new 
type of easement unknown to general law of easement which needs to be decided 
by the Tehsildar only. This distinction sought to be drawn by this Court was 
specifically disapproved by the Supreme Court in the case of Ramkanya Bai 
(Supra). Thus, judgment of Rakmani Bai (Supra) is of no assistance to the learned 
counsel for the respondent.

19. A conjoint reading of Section 131 of the Code which was considered by 
Supreme Court in Ramkanya Bai (Supra) makes it clear that (i) Tehsildar is 
required to decide the question of right of way after local inquiry; (ii) the decision 
of Tehsildar must be in reference to previous customs in each case and by giving 
due regard to the convenience of parties concerned.

20.  The order of learned Tehsildar dated 12.10.2018 shows that it is founded 
upon the report of Revenue Inspector, Circle Gairatganj. The Tehsildar has made 
no efforts to conduct local inquiry himself. In his order, he has not given any finding 
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regarding any previous customs and convenience of the parties. The impugned order 
of  Tehsildar does not satisfy the requirement of Section 131 of the Code.

21.  The learned SDO has taken note of these aspects and opined as under: 

^^;g gS fd iapukek esa fnukad 3@1@16 dks LFky fujh{k.k fd;k 
tkuk vafdr fd;k x;k gSA jktLo fujh{kd ds gLrk{kj esa fnukad 
3@1@17 rkjh[k vafdr gSA blls mDr LFky fujh{k.k iapukek 
lansgkLin izrhr gksus ds dkj.k izdj.k esa rglhynkj xSjrxat 
ls iqu% ekSdk tkap djkbZ xbZ] ftlesa rglhynkj xSjrxat us 
izfrosfnr fd;k x;k gS fd izdk'k iB;k }kjk fn;s tkus okyk jkLrk tks 
yxHkx&2 fdyksehVj dk jkLrk gS tks izdk'k iB;k dh lEiw.kZ 
ikfjokfjd Hkwfe ds chp ls gksdj tkrk gSA tcfd eksds ij iwoZ ls 
mi;ksx gks jgs jkLrs dh nwjh yxHkx 200 ehVj gS] 150 ehVj ukys ds 
fdukjs ls jkLrk gSa 'ks"k yxHkx 50 ehVj dk jkLrk izdk'k iB;k ds [ksr 
ls gksdj tkrk gS] ftlds mi;ksx ls izdk'k iB;k dks vkifRr gSA 
vkosfndk orhckbZ dh [ksr ds pkjksa vksj izdk'k iB;k dk [ksr yxk 
gqvk gSA izdk'k iB;k }kjk orZeku esa ok/kk ds fy;s 5 fQV xgjh vkSj 5 
fQV pkSM+h ukyh [kqnok nh xbZ gSA ftlls orhckbZ dks VªsDVj ;k vU; 
okgu ykus ls jksdk tk ldsA eksds ij mifLFkr vtqZu flag] 
lkSnkuflag o ghjkyky }kjk crk;k x;k fd orhckbZ vius [ksr ij 
Ñf"k dk;Z djus ds fy;s iwoZ ls gh ukys ds oxy ls gksrs gq;s 
izdk'k iB;k ds [ksr ds chp ls gksdj tkrs jgs gSA bl vk'k; dk 
utjh uD'kk rS;kj fd;k tkdj layXu gSA izLrkfor utjh uD'ks ds 
vk/kkj ij Jhefr orhckbZ dks Ñf"k dk;Z djus gsrq jkLrk fn;s tkus dh 
rglhynkj }kjk vuq'kalk dh xbZ gSA 

mijksDr foospuk ds vk/kkj ij rFkk rglhynkj xSjrxat ds izfrosnu 
¼tks izn'kZ ih&1 gS½ ls lger gksrs gq;s] izLrkfor utjh uD'kk tks izn'kZ 
ih&2 gS ds vuqlkj vkosfndk Ñ"kd orhckbZ iRuh esgrkoflag fuoklh 
xzke iMfj;kxat dh Hkwfe [kljk ua0 75@1@3 jdok 1-619 gs0 fLFkr 
xzke fiify;k[kqnZ ij Ñf"k dk;Z djus gsrq e0iz0 Hkw0 jk0 lafgrk 1959 
dh /kkjk&131 lq[kpkj ds rgr Ñ"kd dks Ñf"k dk;Z djus gsrq 
lqfo/kktud o iwoZ izpfyr jkLrk gksus ls jkLrk fn;s tkuk vknsf'kr 
fd;k tkrk gSA vihykFkhZ dh vihy vLohdkj dh tkrh gSA^^

(Emphasis supplied)

The learned SDO was well aware about the duty of concerned Tehsildar to 
undertake the exercise of local inquiry. He disbelieved the Revenue Inspector's 
report/panchnama dated 03.01.2016 which became foundation of the order 
passed by the Tehsildar.
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22.� The learned SDO as an appellate authority directed spot inspection by the 
Tehsildar, Gairatganj and passed the impugned order on the basis of this report. 
The said report is marked as Exhibit P/1 in his order. The highlighted portion 
shows that the statements of certain independent persons namely; Arjun Singh,
Soudan Singh and Heeralal were recorded who have categorically stated that- iwoZ 
ls gh ukys ds oxy ls gksrs gq;s izdk'k iB;k ds [ksr ds chp ls gksdj tkrs jgs gSA^^ 

Thus, the learned SDO has taken into account the necessary ingredients by 
giving reference to the previous custom for deciding the right of way in favour of 
the respondent. After satisfying the necessary ingredients namely; (i) local 
inquiry; (ii) decision with reference to previous custom and (iii) convenience of 
parties, he decided that respondent is entitled to get right of way under Section 131 
of the Code.

23. So far argument of Shri Kocher regarding non joinder of other farmers is 
concerned, suffice it to say that the order of Tehsildar and SDO clearly shows that 
except present petitioner, all such persons have given their consent for providing 
way to the respondent. They neither felt aggrieved nor challenged the impugned 
orders of Tehsildar and SDO. Hence, their non-impleadent (sic:non-
impleadment) will not vitiate the impugned orders.

24. The learned S.D.O./Appellate Authority in exercise of its appellate 
powers obtained the local enquiry report from Tehsildar. On the basis of said 
report and evidence on record, he passed the appellate  order.  This is trite that the 
powers of Appellate Court are indicated in Section 107 of CPC, which provides 
that the Appellate Court shall have the same powers as are conferred on the 
original Court. [See (1988) 2 SCC 222 (State of Punjab vs. Bakshish Singh)] The 
same view is taken by the Supreme Court in catena of judgments. [See (2002) 4 
SCC 183 (Vasant Ganesh Damle vs. Shrikant Trimbak Datar) and (1996) 11 SCC 
586 (Jagtar Singh vs. Pargat Singh)]

Section 43 of Code reads as under:-

"43. Code of Civil Procedure to apply when no express 
provision made in this Code- Unless otherwise expressly 
provided in this Code, the procedure laid down in the Code of 
Civil Procedure, 1908 (V of 1908) shall, so far as may be, be 
followed in all proceedings under this Code."

(Emphasis Supplied)

In view of Section 43, in absence of any other express provision in the 
code, which limits the jurisdiction of Appellate Authority, the Appellate Authority 
under the Code is also conferred with the same powers as are conferred on the 
original Court. In 2006 (1) MPHT 511 (Suraj Prasad Sahu vs. Arjun Prasad), this 
Court opined that the procedure applicable in the appeal as envisaged under the 
CPC shall be applicable to the appeals filed before the Collector.
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Apart from this, the finding of learned SDO is based on a factual 
finding/report given by the Tehsildar, Gairatganj. It is equally based on the 
statements of witnesses namely; Arjun Singh, Soudan Singh and Heeralal who 
have deposed regarding customary right of respondent regarding use of way. No 
amount of arguments were advanced to show that these statements were either 
perverse or untrustworthy. Thus, while exercising writ jurisdiction, I find no 
reason to disturb the said finding of facts.

25.  As analysed above, although order of Tehsdildar (sic:Tehsildar) was 
pregnant with certain infirmities, the learned SDO (Appellate Authority) has 
passed a detailed order by taking into account the necessary ingredients of Section 
131 of the Code.

26.  In the considered opinion of this Court, the learned SDO has taken a 
plausible view which does not warrant any interference by this Court. Resultantly, 
petition fails and is hereby dismissed.

Petition dismissed

I.L.R. [2020] M.P. 2826
APPELLATE CIVIL

Before Mr. Justice S. A. Dharmadhikari 
F.A. No. 155/2001 (Gwalior) decided on 08 October 2020

STATE OF M.P. & anr.  …Appellants

Vs. �
SMT. BETIBAI (DEAD) THROUGH HER LRs. & anr.  …Respondents

A.   Title – Burden of Proof – Held – Plaintiff in possession since 
1946, various permissions have been granted to them by State Authorities 
and Municipal Corporation during 1961 to 1995 – Plaintiff established a high 
degree of probability in their favour – Onus shifted on defendant/State to 
prove the contrary, which they failed to discharge – Appeal dismissed.                                                                                                  

(Para 9)

d-  gd & lcwr dk Hkkj & vfHkfu/kkZfjr & 1946 ls oknh dk dCtk] 1961 ls 
1995 ds nkSjku jkT; izkf/kdkjhx.k ,oa uxjikfydk fuxe }kjk mUgsa fofHkUu vuqefr;kWa 
iznku dh xbZ gSa & oknh us muds i{k esa mPp Lrj dh laHkkO;rk LFkkfir dh & blds 
foijhr fl) djus dk Hkkj izfroknh@jkT; ij pyk tkrk gS ftldk fuoZgu djus esa os 
vlQy jgs & vihy [kkfjtA

B.  Khasra Entries – Held – On strength of Khasra entries of 
certain years, State cannot claim title over disputed land – Entry in revenue 
records is not a document of title – Revenue Authorities cannot decide a 
question of title.  (Para 9)

State of M.P. Vs. Smt. Betibai (Dead) Through Her Lrs.
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[k-  [kljk izfof"V;ka & vfHkfu/kkZfjr & dfri; o"kksZa dh [kljk izfof"V;ksa 
ds cy ij jkT;] fookfnr Hkwfe ij gd dk nkok ugha dj ldrk & jktLo vfHkys[kksa esa 
izfof"V] gd dk nLrkost ugha gS & jktLo izkf/kdkjhx.k gd ds iz'u dk fofu'p; ugha 
dj ldrsA 

C.   Municipal Corporation Act, M.P. (23 of 1956), Section 401 & 
Civil Procedure Code (5 of 1908), Section 80 – Notice – Held – Objection as to 
non-issuance of notice u/S 401 of Act of 1956 lost significance as Corporation 
was issued notice u/S 80 CPC, moreso when defendant/State chose to remain 
reticent not only at the initial stage but even after framing of issues – Purpose 
of notice to bring the dispute before parties has been done.  (Para 10)

x-  uxjikfyd fuxe vf/kfu;e] e-Á- ¼1956 dk 23½] /kkjk 401 ,oa flfoy 
ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 80 & uksfVl & vfHkfu/kkZfjr & 1956 ds vf/kfu;e 
dh /kkjk 401 ds varxZr uksfVl tkjh u fd;s tkus ds ckjs esa vk{ksi dk egRo [kks tkrk gS 
D;ksafd fuxe dks /kkjk 80 fl-iz-la- ds varxZr uksfVl tkjh fd;k x;k Fkk] vkSj vf/kd 
rc tc izfroknh@jkT; us u dsoy izkjafHkd izØe ij cfYd fook|dksa dks fojfpr fd;s 
tkus ds i'pkr~ Hkh pqi jguk ilan fd;k & i{kdkjksa ds le{k fookn ykus dk uksfVl dk 
iz;kstu iwjk fd;k x;k gSA

D.  Limitation – Held – Full Bench concluded that a period of 180 
days from date of detection of illegality, impropriety and/or irregularity of 
order/ proceedings committed by Revenue Authority subordinate to 
Revisional Authority would be a reasonable period for exercise of Suo Motu 
powers despite involvement of government land or public interest in cases 
involving irreparable loss – NOC issued to plaintiff by Nazul Department in 
1992 which would be deemed to have been issued after verification and after 
a lapse of 4 years notice was issued to plaintiff – Notice is certainly beyond 
limitation.   (Para 11)

?k-  ifjlhek & vfHkfu/kkZfjr & iw.kZ U;k;ihB us fu"df"kZr fd;k fd 
iqujh{k.k izkf/kdkjh ds v/khuLFk jktLo izkf/kdkjh }kjk dkfjr voS/krk] vukSfpR; 
,oa@vFkok vkns'k@dk;Zokfg;ksa dh vfu;ferrk ds irk yxus dh frfFk ls 180 fnuksa 
dh vof/k] ,sls izdj.kksa esa ftlesa viwj.kh; gkfu varxZzLr gS] ljdkjh Hkwfe ;k yksdfgr 
varxZzLr gksus ds ckotwn Loizsj.kk ls 'kfDr;ksa dk iz;ksx djus gsrq ,d ;qfDr;qDr vof/k 
gksxh & utwy foHkkx }kjk 1992 esa oknh dks vukifRr izek.ki= tkjh fd;k x;k Fkk 
ftls lR;kiu i'pkr~ tkjh fd;k tkuk le>k tk,xk rFkk 4 o"kZ O;ixr gks tkus ds 
i'pkr~ ;kph dks uksfVl tkjh fd;k x;k Fkk & uksfVl fuf'pr :i ls ifjlhek ls ijs 
gSA

Cases Referred :   

2010 (4) MPLJ 178, 2012 (2) MPLJ 562, AIR 1966 SC 735, (1987) 2 SCC 
555, (2003) 8 SCC 752, (2008) 8 SCC 12, (2007) 6 SCC 186. 

State of M.P. Vs. Smt. Betibai (Dead) Through Her Lrs.



2828 I.L.R.[2020]M.P.

Purushottam Pandey, G.A. for the appellants/State.
Anshuman Singh, S.K. Shrivastava & Anuj Shrivastava, for LRs. of 

respondent no.1.

J U D G M E N T 

S.A. DHARMADHIKARI, J.:- This first appeal, under section 96 of the 
Code of Civil Procedure, has been filed, being aggrieved of the judgment and 
decree dated 7/11/2000 in Civil Suit No. 7A/97 passed by V Additional District 
Judge, Gwalior, whereby the suit filed by plaintiff/respondents seeking 
declaration of title and permanent injunction has been decreed.

2. The admitted facts of the case are that the original plaintiff Smt. Betibai 
died during pendency of the civil suit and her legal representatives were brought 
on record. Therefore, the present appeal has been filed by the legal representatives 
of late Betibai.

3. The necessary facts for just and proper adjudication of the appeal are 
summarized as under:-

(i)      The plaintiffs/respondents, who are legal representatives of the original 
plaintiff Betibai, had filed a suit for declaration of title and permanent 
injunction claiming that the Patta of the suit property situated at Survey 
No.36, Village Mehra, Tahsil and District Gwalior was granted in favour 
of late Machal Singh by the then Cantonment Officer (Ad. and Quarter 
Master General, Gwalior Army Q.M.G. Branch) for rendering exemplary 
services in the wars fought between 1939-1945 (II World War), under the 
authority of Maharaja Scindia and the Army Minister, on 26/10/1946 
(Ex.P/1).

(ii)  In the Khasra Panchsala of the year 1951-1952, the suit land was 
recorded in the name of Lal Singh and Bhagwan Singh, both sons of 
Machal Singh, after the death of Machal Singh and thereafter in the name 
of original plaintiff Smt. Betibai. The suit continued to be recorded as 
"Aabadi" land since the year 1950 and in column no.12 of the Khasra 
Panchsala, the name of original plaintiff Betibai was continuously 
recorded as Bhumiswami of the land. The name of Lal Singh, husband of 
Betibai, was recorded in the revenue records of the Municipal 
Corporation, Gwalior on 19/03/1960 (Ex.P/3) in place of his father 
Machal Singh.

(iii)  With a view to appreciate the factual aspects at a glance, the chronological 
dates and events are reproduced below in a tabular form as under:-
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04.12.1993  Ex. P/9  Final plan sanctioned by Town and Country 
Planning Department on suit property.  

Dates Document  Details  

26.10.1946 (Copy 

issued
 

Ex. P/1  Patta of the suit property in Survey No. 36, 
Village Mehra, Pargana and District Gwalior
(suit property) granted in favour of Late
Machal Singh by the then Cantonment
Officer (Ad. And Quarter Master General,
Gwalior Army Q.M. Sq. Branch) for rendering 
exemplary service in the wars between 
1 9 3 9  a n d  1 9 4 5  u n d e r  a u t h o r i t y  o f
Mahraja Sindhia and the Army Minister.

 
on 7/2/1950)

  

 
22.01.1952  Ex. P/2  House Tax receipt for year ending 31.03.1952.
19.03.1960

 
Ex. P/3

 Name of Lal Singh mutated in the records of 
Municipal Corporation Gwalior in place of his 
father Machal Singh.

 
06.07.1961

 Ex. P/6
Ex. P/7  

Layout plan for house and garden/ open space 
sanctioned by Municipal Corporation Gwalior.

 10.04.1972
 

Ex. P/5
 Name of Smt. Beti Bai mutated in lieu of her

husband Shri Lal Singh by Municipal
Corporation Gwalior.

 12.03.1992
 

Ex. P/11
 

NOC issued by Nazul Dep
construction/ reconstruction on some part of 
suit property.

artment for further 

 24.11.1992
 

Ex. P/17
 

Certificate issued by Municipal Corporation 
Gwalior with regard to property tax
assessment in the name of the plaintiff.

 03.04.1993
 

Ex. P/16
 

NOC issued by Education Department for 
construction proposed by the plaintiff.

 08.02.1993
 

Ex. P/13
Ex. P/14  

Permission granted by Town and Country 
Planning Department for construction to the 
plaintiff on the suit property

04.12.1993

 

Ex. P/8

 
Building permission issued by Municipal 
Corporation Gwalior for construction by 
plaintiff on the suit property.
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08.12.1993  Ex. P/10  Sanction by Town and Country Planning 
Department issued to the plaintiff.

 



08.02.1994 

27.11.1994  

Ex. P/15
Ex. P/21

 Time extension for building permission 
granted in favour of the plaintiff.

 
09.07.1996  Ex. P/41  Notice of Municipal Corporation Gwalior 

stating that suit property has been declared to 
be government land and therefore building 
permission had been revoked and plaintiff was
asked  to remove the alleged encroachment
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The issuance of notice dated 9/7/1996 (Ex.P/41) gave rise to cause of 
action to the plaintiff/respondents to file suit. 

(iv) The appellants/defendant nos. 1 and 2 filed their written statements 
jointly, whereas defendant no.3/Municipal Corporation filed its written 
statement separately. In their respective written statements, the defendants 
denied the plaint allegations. It was denied by defendant nos.1 and 2 that the 
suit land was the ancestral property of the plaintiffs, or was given by any 
competent Officer of the Cantonment to Machal Singh, or that any 
permission for raising construction over the suit land was granted to the 
plaintiffs on 7/2/1990, as claimed by them. It was pleaded that even 
assuming, though without admitting, that the permission, if any, was 
obtained by collusion with any Officer of the cantonment or any permission 
was obtained for construction, the same was void and inoperative. 

(v) It is also alleged that in Col. No.5 of Khasra Panchasla (sic : Panchsala) 
of Samvat 1997 (Year 1940-1941), the land in dispute i.e. comprising of 
Survey No.36, area 2 Bighas and 1 Biswa is entered as Milkiyat Sarkar 
Gwalior Government and in Col. No.6 thereof, Aahatman Military 
Department and Parade is entered. From the year 1992-1993 to 1995-1996, 
the land is entered as Nazul land, therefore, the same is Government land.

It was never in ownership and possession of original plaintiff Betibai or 
her so called father-in-law Machal Singh and as per Col. No.12 
encroachment by Machal Singh has been shown. Vide order dated 
8/10/1993, the Joint Director, Town & Country Planning had also not 
granted permission to raise construction.

4.  Learned counsel for the appellants contended that in fact the 
respondents/plaintiffs are encroachers. The impugned judgment dated 7/11/2000 
is illegal, contrary to law, facts and evidence available on record. The learned trial 
Court did not appreciate the evidence properly before arriving at the findings. 
There is nothing on record to indicate that the land in question had been given as 
reward or otherwise to the respondents/plaintiffs by the competent Authority of 
the Cantonment. The learned trial Court erred in holding that the notice under 
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section 80, CPC served on the defendants/appellants herein, would be treated to 
be a notice served on defendant no.3/Municipal Corporation under section 401 of 
the M.P. Municipal Corporation Act. No notice under section 401 of the said Act 
was ever served before filing the instant suit, therefore, the suit was not 
maintainable and, as such, was liable to be dismissed on this ground alone. The so 
called "No Objection Certificate" issued by the Nazul Officer was subsequently 
cancelled. Similarly, the permission granted by the Municipal Corporation was a 
conditional one and did not create any right or title in favour of the 
respondents/plaintiffs. Besides, the suit also suffered from the defect of non-
joinder of parties, inasmuch as Government of India being a necessary party ought 
to have been impleaded as a defendant.

He further contended that inconsistent pleas cannot be raised and that 
plaintiffs/respondents cannot claim title by way of adverse possession. The 
burden lies on the respondents to show that the land belonged to Cantonment and 
not the State. On perusal of the Patta, it can be seen that there was no seal. The 
respondents/plaintiffs failed to mention from when they are in adverse 
possession. The findings of the learned trial Court are absolutely perverse, 
therefore, the impugned order is liable to be set aside and the instant appeal 
deserves to be allowed.

5.  On the other hand, learned counsel for the respondents/plaintiffs 
submitted that so far as title of the suit property is concerned, the same is 
categorically proved through the Patta (Ex.P/1) and other documents with regard 
to mutation of the names in the Govt. records, tax deposit receipts, No Objection 
Certificate and building permission etc. granted by different departments. The 
respondents/plaintiffs have been able to establish the title so also the undisturbed 
possession from 1946 to 1996. In the year 1996, for the first time, the 
respondents/plaintiffs have been declared encroachers on the ground that the 
alleged property had been declared as a Government land. It is pertinent to 
mention that the Patta has never been cancelled. Learned counsel has relied on 
decision of Full Bench of this Court in Ranveer Singh (since dead) through LRs 
Kishori Singh and others Vs. State of M.P. (2010 (4) MPLJ 178), wherein the 
question of limitation to exercise of suo motu powers of revision by the revisional 
Authority as envisaged under section 50 of the M.P. Land Revenue Code, 1959 
(for short "theMPLRC") was considered. The Full Bench has held as under:-

"35. It is trite law that if no period of limitation has been 
prescribed, the statutory authority must exercise its jurisdiction: 
within a reasonable period. What should be the reasonable 
period should be judged from this angle also that what is the 
nature of the statute itself, rights and liabilities thereunder and 
other relevant factors. The Supreme Court in Bhatinda District 
Cooperative Milk Producers Union Ltd. (supra) in para 19 has 
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held that the reasonable period of limitation may be borne out 
from the statutory scheme of the Act. The Supreme Court while 
considering the various provisions of Punjab General Sales Tax 
Act, 1948 in para 19 has held that looking to the scheme of the 
said Act the maximum period of limitation provided in sub-
section (6) of section 11 of the Act is five years and therefore, in 
those circumstances the Supreme Court has held that as per the 
scheme of the Act, the reasonable period should be three years. 
Since in the present case, as we have noticed hereinabove, 
different type of periods of limitation which are prescribed for 
exercising particular right and liability under different 
Chapters, looking to the aim, object and the purpose of enacting 
the provisions of suo motu powers 180 days of the period of the 
limitation would be the reasonable period and, according to us, 
for this another reason also the same period should be the 
reasonable period to exercise suo motu powers by the revisional 
authority from the date of coming into the knowledge of 
illegality, impropriety and irregularity of the proceeding having 
been done by the authority subordinate to it.

36.  Ex consequenti we hereby hold that in order to exercise suo 
motu power of revision envisaged under section 50 of the Code 
and looking to the scheme of Chapter V, it should be exercised 
by the revisional authority within 180 days from the date of the 
knowledge of the illegality or impropriety of any order passed 
or as to the irregularity of the proceedings of any revenue officer 
subordinate to it and it will not be justifiable to stretch it for any 
length of period even for protection of the Government land or 
public interest".

It is submitted that in view of the above, the appellant/defendants could never 
have cancelled the Patta.

Secondly, it is contended that proviso to section 248 of the MPLRC, 
specifically provides that the Tahsildar shall not exercise the powers conferred by 
this sub-section in regard to encroachment made by buildings or works 
constructed

(i) ......

(ii)    in the Madhya Bharat region, before the fifteenth day of 
August, 1950;

It is further contended that DW1 of defendant no.3, in paragraph 16, has 
categorically admitted that the possession of plaintiffs is from prior to 1950 and 
the houses were constructed prior to that, therefore, the appellants would have no 
power or jurisdiction to take any action against the plaintiffs in respect of the suit 
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property. Learned counsel has placed reliance on the judgment in Maa Kalika 
Devi Enterprises Vs. State of M.P. (2012 (2) MPLJ 562), wherein it is held thus:-

As per the proviso of section 248 of the M.P. Land Revenue 
Code, a Tahsildar has no power and authority to initiate 
proceedings in regard to removal of encroachment made by 
building or works construction in the Madhya Bharat Region 

th
before 15  August, 1950. As per the record of of the then 
Municipal Council, Gwalior of Samvat 1968, the property was 
in the name of a Family and it consisted of a house. Some 
portions of the house was purchased by the petitioner firm. 
Hence, the Tahsildar had no power and authority to initiate 
proceedings under section 248 of the M.P. Land Revenue Code, 
1959. No notice was served in accordance with the aforesaid 
Rules, neither these Rules have been followed. The authority 
has also not decided the fact that whether there was any 
encroachment over the land or not. The authority cannot 
become the law unto themselves. It would be in violation of rule 
of law and the Government can resume possession only in a 
manner known or recognized by law. In the present case, the 
authorities have acted in such a manner that they became a law 
unto themselves. The possession of property of the petitioners 
has been taken in most arbitrary manner without following due 
process of law. The action of the respondents in regard to 
initiation of proceedings under section 248 of the Code and 
recovery of possession are quashed. Now the area is an open 
land because construction has been demolished, hence, 
possession of the petitioners over the land is restored.

Thirdly, it is pointed out that under section 159 of the MPLRC, every 
person holding land as "Inamdar" in Madhya Bharat Region has been held to be 
Bhumiswami of the land.

Learned counsel further submitted that so far as the allegation of the 
appellants with regard to Patta is concerned, the respondents/plaintiffs have 
stated in paragraph 1 of the plaint that the land was allotted to Machal Singh by the 
then Cantonment Oficer (sic : Officer) which is marked as Ex.P/1. They relied on 
decision of the Apex Court in the case of Bhagwati Prasad Vs. Shri Chandramaul 
(AIR 1966 SC 735" (para 10) and upon Ram Sarup Gupta (Dead) By Lrs vs 
Bishun Narain Inter College & Ors ((1987)2 SCC 555) wherein it has been 
categorically held that "Pleadings" should receive a liberal construction and the 
trial Court must decide the real issue between the parties without adopting a very 
technical approach. If the parties are substantially aware of the issue and have led 
evidence, they cannot later claim lack of pleadings.
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It has further been averred that the claim of the plaintiffs is not based on 
adverse possession but is based on title and settled possession with all necessary 
permissions from the defendants. It is submitted that the judgment of the trial 
Court is not based on adverse possession.

So far as burden and onus of proof is concerned, learned counsel submitted 
that the Apex Court in Paras 29 and 30 of R.V.E. Venkatachala Gounder vs Arulmigu 
Viswesaraswami & V.P ((2003) 8 SCC 752) has categorically held that while 
burden of proof always stays with the plaintiff, onus of proof continues to shift 
depending upon evidence lead by parties. It was held that in a suit for title the 
plaintiff is required to lead sufficient evidence to establish a high degree of 
probability in his favour and that would shift the onus on the defendant to prove to 
the contrary. If the defendant then fails to lead sufficient evidence to shift the onus 
back on plaintiff, the title would be held to be proved in favour of the plaintiff. In 
the present case the trial Court has found that there is overwhelming evidence in 
favour of plaintiffs establishing their title over the suit property while the 
defendants have failed to bring on record anything to the contrary. The only 
document filed by the defendants are Khasra sheets on 1997 without showing as 
to on what basis the name of government was recorded in place of plaintiffs. 
Hence, the decree was rightly passed in favour of the plaintiff.

With regard to appellants' contention as to non impleadment of 
Government of India, learned counsel argued that no relief is claimed against the 
Government of India and relief was sought only against the State and the 
Municipal Corporation. Thus, the Government of India was not a necessary party 
and in view of Sec. 99 of the Code of Civil Procedure, 1908 the appellants cannot 
raise such a ground in appeal.

With the aforesaid submissions, it has been asseverated (sic : asserted) that 
the appeal being devoid of any merit or substance, is liable to be dismissed. 

6.  Heard, learned counsel for the parties.

7. The visceral of the arguments put forth by learned counsel for the appellants, 
in essence, is that there was no material on record to hold that the ancestor of the 
plaintiffs/respondents had ever been in lawful possession of the land in dispute and, 
therefore, the learned trial Court has erred in holding that the plaintiffs/respondents 
have proved that their ancestor namely Machal Singh had been in lawful possession of 
the land in dispute and further that the learned trial Court has erred in treating the notice 
served under section 80 CPC on the appellants/defendants as one under section 401 
of the M.P. Municipal Corporation Act.

8. Vinod Singh Tomar (PW1) is the son of Lal Singh and grandson of Machal 
Singh. He has tendered in evidence Patta (Ex.P/1), House Tax receipt dated 
31/3/1952 (Ex.P/2), mutation dated 19/3/1960 in favour of his father Lal Singh 

I.L.R.[2020]M.P.State of M.P. Vs. Smt. Betibai (Dead) Through Her Lrs.



2835I.L.R.[2020]M.P.

(Ex.P/3), mutation in favour of his mother Betibai (Ex.P/5), spot map of garden 
(Ex.P/6), spot map of house (Ex.P/7), House Building permissions granted by 
Joint Director, Town & Country Planning (Ex.P/8 dated 4/12/1993 & Ex.P/13 
dated 8/12/1993), NOC issued by Collector Nazul (Ex.P/11), Extension of time of 
building permission granted by Commissioner, Town and Country Planning 
(Ex.P/15) and by Municipal Corporation (Ex.P/21), receipts of house tax 
(Ex.P/20 to P/35), property tax receipt of municipal corporation (Ex.P/36) 
wherein Betibai has been shown as owner of the house and other revenue 
documents (Ex.P/37 to P/40) wherein Machal Singh has been depicted as Up 
Krishak and in possession since 1951 to 1988. The document (Ex.P/1) mentions 
that the land in question was given on Patta to Machal Singh on 26/10/1946 in 
Case No. 8/2003-2/6 No.669.

Prabhudayal More (PW2) has created the spot map. He has acknowledged 
the possession of the plaintiffs on the house in question since 1954. He has been 
supported by Bashir Ahmad (PW4). He has deposed that plaintiffs' ancestor 
Machal Singh had been residing there.

Feran Singh Patwari (PW3), who was Patwari of the area during the period 
1980 to 1982, has admitted possession of Betibai-Lalsingh since prior to 1980. He 
has deposed that he has been watching the place in question since 10-12 years 
prior to 1980.

On the contrary, Laxman Prasad Patwari (DW1) has supported the Khasra 
Panchsalas of Samvat 1997 (1940-41) (Ex.D/1c) and that of 1992 to 1995-1996 
(Ex.D/2c). In the Khasra Panchsala of Samvat 1997, in col.5 of Survey No.36 
"Milkiyat Sarkar Gwalior Government" is mentioned and in col.6 "Vaitmaam 
Military Department Murdje Khevat No.8" is mentioned. In Ex.D/2c, Survey 
No.36 has been mentioned as Pared AajadRajaswa Vibhaag Nazool. He has 
deposed that in Khasra Panchsalas Ex.D/1c and D/2c, name of Betibai or 
plaintiffs is not mentioned. He has further deposed that previously this land was a 
Government land. He further deposed that as per Ex.P/37 the land falling in 
Survey Nos. 36 and 38 is of Village Mehra. However, he could not say as to 
whether the said entry was made based on original record or not. He also did not 
know as to whether name of Machal Singh and Lal Singh was there in the records 
in 1951-52 or not.

Roop Singh Bhadoriya (DW3) has deposed that the disputed land is 
Government land whereon a Boundary-wall has been constructed by Betibai. He 
has admitted granting of NOC by the Nazool department and building permission 
by Town and Country Planning department on 8/2/1993. However the same was 
conditional and has been cancelled in the wake of land dispute. He has supported 
the documents Ex.P/3 to P/17, P/20 to P/26, P/31 to P/36, P/41 to P/43 and has not 
disputed the various permissions granted in favour of plaintiffs by the State 
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Authorities. However, he deposed that the same being conditional have been 
cancelled in pursuance of Ex.P/41 which is notice of Municipal Corporation 
stating the suit property to be Government land. However, he has admitted 
possession of plaintiffs thereon and deposed that plaintiffs have their house built 
thereon.

9.  The learned trial Court, after appreciating the evidence on record found 
that the defendants could not prove that the Army under the control of the then 
Maharaja Scidia had not granted the disputed land as reward to Machal Singh, Lal 
Singh and Bhagwan Singh for their services in Armed forces. They were also 
bestowed with War Medal, Burma Star, Defence Medal and Scindia Medal. The 
erstwhile Gwalior State later having merged in the Union of India, the orders 
passed by Ruler thereof could only have been cancelled by the Government of 
India and none else. However, there was nothing on record to show that the said 
document (Ex.P/1) was ever cancelled by any order of the Government.   The 
plaintiffs having established a high degree of probability in their favour, the onus 
had shifted on the defendants to prove the contrary, which they failed to discharge 
(RVE Venkatachala Gounder (Supra), referred to). Moreover, on the strength of 
Khasra entries of certain years, the State cannot claim title over the disputed land 
as it is well settled that an entry in the revenue records is not a document of title. 
Revenue Authorities cannot decide a question of title (Faqruddin (Dead) through 
LRs. v. Tajuddin (Dead) through LRs. [(2008) 8 SCC 12], referred to) . In this 
regard, the Apex Court in the case of Suraj Bhan Vs. Financal Commr. ((2007)6 
SCC 186) has held as under:

"It is well settled that an entry in Revenue Records does not 
confer title on a person whose name appears in Record of 
Rights. It is settled law that entries in the Revenue Records or 
Jamabandi have only 'fiscal purpose' i.e. payment of land-
revenue, and no ownership is conferred on the basis of such 
entries. So far as title to the property is concerned, it can only be 
decided by a competent Civil Court (vide Jattu Ram v. Hakam 
Singh and Ors., AIR 1994 SC 1653)"

10.  That apart, this Court is in complete agreement with the reasoning 
assigned by the learned trial Court that objection as to non issuance of notice 
under section 401 of the M.P. Municipal Corporation Act lost significance in the 
wake of the Corporation having been issued notice under section 80 of the CPC, 
moreso when the defendants chose to remain reticent not only at the initial stage 
but even after framing of issues. The trial Court rightly held that the purpose of 
notice is to bring the dispute to the fore of parties, which had already been done; 
the Corporation having been made party in pursuance of order dated 4/2/1997 of 
this Court passed in LPA No. 52/1997.
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11.  This brings me to yet important facet of the matter. The plaintiffs/ 
respondents have been in possession since 1946. Various permissions have been 
granted to them by the State Authorities and Municipal Corporation during the 
period 1961 to 1995. Suddenly in the year 1996, the land has been declared as 
Government land and the said permissions have been revoked. It is pertinent to 
mention that NOC of Nazul Department (Ex.P/11) was issued on 12/3/1992, 
which would be deemed to have been issued after due verification. Now after an 
elapse of about 4 years from 1992, the State Authorities have come up with a case 
that the land in question was recorded as Government land. A Full Bench of this 
Court in the case of Ranveer Singh (Supra) has held that a period of 180 days from 
the date of detection of illegality, impropriety and/or irregularity of the 
order/proceedings committed by Revenue Authority subordinate to Revisional 
Authority would be a reasonable period for exercise of suo motu powers despite 
involvement of Government land or public interest in cases involving irreparable 
loss. The appellants/defendants have failed to bring on record any conclusive 
proof to demonstrate their date of knowledge. Fraud/manipulation, if any, ought 
to have come to the knowledge of respondents at the time of granting various 
permissions including Nazool NOC. As such, Ex.P/41 was certainly way beyond 
limitation.

12.  Thus, this Court does not find any illegality or perversity in the judgment 
delivered by the learned trial Court. The appeal sans merit and is, accordingly, 
dismissed.

Appeal dismissed

I.L.R. [2020] M.P. 2837 
MISCELLANEOUS CRIMINAL CASE 

Before Mr. Justice Shailendra Shukla
M.Cr.C. No. 28386/2020 (Indore) decided on 11 November, 2020

EKTA KAPOOR�            ... Applicant

Vs.

STATE OF M.P. & anr.                          …Non-applicants

A.  Information Technology Act (21 of 2000), Section 67 & 67-A and 
Criminal Procedure Code, 1973 (2 of 1974), Section 482 –  Applicability – Web 
Series – “Sexually Explicit Acts” – Held – Once it is determined that material 
is obscene, person liable for depicting such material or causing to depict such 
material cannot escape his liability on ground that subscriber having opted 
to watch it cannot make a complaint thereafter – Investigation is still in 
progress, it cannot be stated at this stage that offence u/S 67 & 67-A is not 
attracted – FIR cannot be quashed at this stage u/S 482 Cr.P.C. – Application 
dismissed.    (Paras 73, 95, 96 & 110)
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d- lwpuk izkS|ksfxdh vf/kfu;e ¼2000 dk 21½] /kkjk 67 o 67&A ,oa n.M 
çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 482 & iz;ksT;rk & osc lhjht & **dkeqdrk 
O;Dr djus okys d`R;** & vfHkfu/kkZfjr & ,d ckj tc ;g vo/kkfjr fd;k tkrk gS fd 
lkexzh v'yhy gS] mDr lkexzh fpf=r djus vFkok mDr lkexzh dks fpf=r fd;k tkuk 
dkfjr djus gsrq nk;h O;fDr] bl vk/kkj ij mlds nkf;Ro ls cp ugha ldrk fd 
mi;ksxdrkZ us mls ns[kus dk fodYi pquk] mlds i'pkr~ og ifjokn ugha dj ldrk & 
vUos"k.k vHkh py jgk gS] bl izØe ij ;g dFku ugha fd;k tk ldrk gS fd /kkjk 67 o 
67&A ds varxZr vijk/k vkdf"kZr ugha gksrk & bl izØe ij izFke lwpuk izfrosnu dks 
/kkjk 482 na-iz-la- ds varxZr vfHk[kafMr ugha fd;k tk ldrk & vkosnu [kkfjtA 

B.  Information Technology Act (21 of 2000), Section 67 & 67-A – 
Disclaimer – Effect – Right to Complaint – Held – Disclaimer only warned 
against scenes of intimacy in the episode but if depicted scenes transcend into 
gross display of lust, it enters into realm of obscenity and a subscriber would 
be well within his right to complain – Disclaimer cannot prevent a person 
from lodging FIR in respect of such offence. (Para 91 & 95)

[k-  lwpuk izkS|ksfxdh vf/kfu;e ¼2000 dk 21½] /kkjk 67 o 67&A& 
vLohdj.k & izHkko & ifjokn dk vf/kdkj & vfHkfu/kkZfjr & vLohdj.k dsoy dM+h esa 
varjax n`';ksa ds fo:) psrkouh nsrk gS fdarq ;fn fpf=r fd;s x;s n`';] lhek ikj dj 
dke okluk dk ?kksj laizn'kZu djrs gSa] os v'yhyrk ds {ks= esa izos'k djrs gS vkSj 
mi;ksxdrkZ dk ifjokn djuk] Hkyh&Hkkafr mlds vf/kdkj ds Hkhrj gS & vLohdj.k] 
mDr vijk/k ds laca/k esa izFke lwpuk izfrosnu ntZ djus ls fdlh O;fDr dks fuokfjr 
ugha dj ldrkA 

C.  Information Technology Act (21 of 2000), Section 67 – 
Presumption – Held – Even if content is not known and a person publishes or 
transmits or caused to do so even without knowledge, provisions of Section 67 
would be attracted – Presumption of knowledge to petitioner shall have to be 
assumed and onus will be upon him to rebut it by leading evidence. (Para 54)

x-  lwpuk izkS|ksfxdh vf/kfu;e ¼2000 dk 21½] /kkjk 67 & mi/kkj.kk & 
vfHkfu/kkZfjr & ;fn varoZLrq Kkr ugha gS ,oa ,d O;fDr fcuk Kku ds Hkh izdkf'kr ;k 
ikjsf"kr djrk gS ;k ,slk djokrk gS rc Hkh] /kkjk 67 ds mica/k vkdf"kZr gksaxs & ;kph 
dks Kku gksus dh mi/kkj.kk dh /kkj.kk dh tk,xh vkSj lk{; is'k dj mls [kafMr djus 
dk Hkkj ml ij gksxkA 

D.  Information Technology Act (21 of 2000), Section 85 – Offence 
by Company – Held – Apex Court concluded that the word “as well as the 
company” itself shows that neither the Director nor the Company can be 
prosecuted in isolation – In instant case, FIR reveals that complainant has 
prayed for appropriate action not only against petitioner but also against the 
company – No breach of Section 85. (Paras 56 to 58)
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� ?k-  lwpuk izkS|ksfxdh vf/kfu;e ¼2000 dk 21½] /kkjk 85 & daiuh }kjk 
vijk/k & vfHkfu/kkZfjr & loksZPp U;k;ky; us fu"df"kZr fd;k fd 'kCn **ds lkFk&lkFk 
daiuh** vius vki esa n'kkZrk gS fd u rks funs'kd dks vkSj u gh daiuh dks vdsys 
vfHk;ksftr fd;k tk ldrk gS & orZeku izdj.k esa] izFke lwpuk izfrosnu izdV djrk 
gS fd ifjoknh us u dsoy ;kph ds fo:) cfYd daiuh ds fo:) Hkh leqfpr dkjZokbZ 
gsrq izkFkZuk dh gS & /kkjk 85 dk dksbZ Hkax ughaA 

� E.  State Emblem of India (Prohibition of Improper Use) Act, (50 of 
2005), Section 3 – Applicability – Held – Breach of this provision would occur 
only when the emblem is used in order to create an impression that it relates 
to Government or it is an official document of Central Government – It 
applies in case where a person actually would use such emblem in his car or 
uniform or any other place, giving impression that the car, uniform etc 
relates to government and person shows as if he is authorized to use such 
property – In instant case, breach of provision not established.                                                                              

(Paras 105 to 108 & 110)

M-  Hkkjr dk jkT; laizrhd ¼vuqfpr iz;ksx izfr"ks/k½ vf/kfu;e] ¼2005 dk 
50½] /kkjk 3 & iz;ksT;rk & vfHkfu/kkZfjr & bl mica/k dk Hkax dsoy rc ?kfVr gksxk 
tc laizrhd dk mi;ksx ,slh /kkj.kk l`ftr djus gsrq fd;k x;k gS fd og ljdkj ls 
lacaf/kr gS ;k og dsanzh; ljdkj dk ,d 'kkldh; nLrkost gS & ;g ,sls izdj.k ij 
ykxw gksrk gS tgka ,d O;fDr mDr laizrhd dk mi;ksx mldh dkj esa ;k onhZ ;k fdlh 
vU; LFkku ij ;g izHkko fn[kkrs gq, djrk gS fd og dkj] onhZ bR;kfn] ljdkj ls 
lacaf/kr gS vkSj O;fDr n'kkZrk gS tSls fd og mDr laifRr dk mi;ksx djus ds fy, 
izkf/kd`r gS & orZeku izdj.k esa] mica/k dk Hkax LFkkfir ughaA 

F.  Penal Code (45 of 1860), Section 298 – Applicability – Held – In 
the episode of web series, when the love interest of male physician invites him 
to attend “Satyanarayan Katha”, on hearing this, physician makes facial 
expression showing disgust – Such utterance or expressions of disgust has 
been shown in background of intentions of physician who was more inclined 
towards physical intimacy rather than attending religious function – Prima 
facie, no deliberate intention appears to wound religious feelings of 
complainant – Offence u/S 298 IPC not attracted. (Para 103 & 104)

p-  n.M lafgrk ¼1860 dk 45½] /kkjk 298 & iz;ksT;rk & vfHkfu/kkZfjr & 
osc lhjht dh dM+h esa] tc iq:"k fpfdRld dh izse :fp mls **lR;ukjk;.k dFkk** eas 
mifLFkr gksus ds fy, vkeaf=r djrh gS] ;g lquus ij fpfdRld ?k`.kk n'kkZrs gq, psgjs 
dk gko&Hkko cukrk gS & ?k`.kk ds mDr mPpkj.k ;k gko&Hkko dks fpfdRld ds vk'k;ksa 
dh i`"BHkwfe esa n'kkZ;k x;k gS] ftldk >qdko /kkfeZd dk;ZØe esa mifLFkfr dh ctk; 
'kkjhfjd laca/kksa dh vksj Fkk & izFke n`"V~;k] ifjoknh dh /kkfeZd Hkkoukvksa dks pksV 
igq¡pkus dk dksbZ tkucw>dj vk'k; izrhr ugha gksrk & /kkjk 298 Hkk-na-la- ds varxZr 
vijk/k vkdf"kZr ugha gksrkA 
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G.  Penal Code (45 of 1860), Section 294 and Information 
Technology Act (21 of 2000), Section 80(1) – Public Place – Ingredients – Held 
– Hotel, shop, public conveyance are also public place – The words “any other 
place intended for use by or accessible to the public” would not only include 
free to air transmission but also transmissions based on subscription – Prima 
facie, offence u/S 294 is attracted.      (Paras 97 to 102 & 110)

N-  n.M lafgrk ¼1860 dk 45½] /kkjk 294 ,oa lwpuk izkS|ksfxdh vf/kfu;e 
¼2000 dk 21½] /kkjk 80¼1½ & lkoZtfud LFkku & ?kVd & vfHkfu/kkZfjr & gksVy] 
nqdku] lkoZtfud okgu Hkh lkoZtfud LFkku gSa & 'kCn **dksbZ vU; LFkku tks turk 
}kjk mi;ksx ds fy, vk'kf;r gS ;k mudh igqap esa gS**] esa u dsoy eq¶r ikjs"k.k cfYd 
vfHknku vk/kkfjr ikjs"k.k Hkh 'kkfey gS & izFke n`"V;k] /kkjk 294 ds varxZr vijk/k 
vkdf"kZr gksrk gSA 

H.  Maxim “Volenti non-fit injuria” – Applicability – Held – This 
principle applies in a matter involving tortuous liability and not criminal 
liability.          (Para 95)

t-  lw= LosPNk ls mBkbZ xbZ {kfr] {kfr dh Js.kh esa ugha vkrh ¼**oksysaVh 
ukWu&fQV bUtwfj;k**½ & iz;ksT;rk & vfHkfu/kkZfjr & ;g fl)kar ml ekeys eas ykxw 
gksrk gS ftlesa vid`R; nkf;Ro varxZzLr gS vkSj u fd nkf.Md nkf;RoA 
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O R D E R

SHAILENDRA SHUKLA, J. :- This order seeks to dispose of the petition 
filed under Section 482 of Cr.P.C for quashment of FIR bearing Crime 
No.02142020, registered at police station Anapurna, Indore (M.P.), under the 
provisions of Sections 294, 298 and 34 of IPC, under Sections 67 and 67-A of I.T. 
Act and Section 3 of State Emblem Act. 

2. Facts which are relevant for discussion in this matter are that the 
respondent No.2 filed a complaint against the petitioner with regard to 
transmission of an episode in web series (XXX Uncensored) on Zee 5 which is 
being promoted by ALT Balaji, a concern owned by petitioner and her mother.

3. The web series contains different stories or episodes which the 
complainant has mentioned as obscene and vulgar to an extent that it calls for 
penal action. Of specific reference is an episode entitled as 'Pyar Aur Plastic' 
which is episode 1 of season 2.

4. The story revolves around 3 characters Dr. Sanjay who is a plastic 
surgeon, his girl friend namely Priya and one another lady who is step mother of 
Priya. The step mother visits Dr. Sanjay for cosmetic treatments for her body 

th
transformation as a gift to her husband on his 60  birthday who is a retired Army 
Officer. During the course of interaction the step mother and Dr. Sanjay grow 
close to each other and become physically intimate with each other. On the other 
hand, Priya, the girl friend of Dr. Sanjay decides to introduce him to her parents. 
When Dr. Sanjay meets Priya's parents, he is left dumb founded, as the step 
mother of Priya is the same lady who had earlier become intimate with Dr. Sanjay. 
However, Dr. Sanjay and Priya eventually get married. The step mother, however 
entices Dr. Sanjay to continue physical intimacy with her. This intimacy is 
discovered by Priya. Shocked Priya files divorce case against Dr. Sanjay and her 
step mother claims that it was Dr. Sanjay who was forcing himself on her. Priya 
claims Rs.5.00 Crores along with life time of free Botox treatment from Sanjay as 
alimony. 

5. The complainant submits that the sole purpose of making the episode is to 
titillate and arouse the baser instincts of audience, that such obscene depiction on 
public platform has caused annoyance, that it intentionally hurts religious feelings 
when the male protagonist expresses disgust on knowing about 'Satyanarayan 
Katha' in the house of his love interest and that a particular scene breaches the 
sanctity of  National emblem amounting to its dishonour. 

6. The petitioner submits that during the moments of physical intimacy of 
step mother of Priya with Dr. Sanjay, the step mother is shown to have made Dr. 
Sanjay wear her husband's uniform and later during the course of intimacy she  
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unbuttons the said blazer. This scene has been objected against by the complainant 
saying that it tarnishes the reputation of Indian Army.

7. The petitioner in his petition filed under Section 482 of Cr.P.C submits that 
the web series is about interpersonal relationship and different circumstances/ 
situations arising therefrom. The petitioner submits that the web series is a 
drama/comedy/parody, which explores schemes of romance and human sexuality 
in different modern day scenario. The web series and episode are not remotely 
connected with Indian Army or religion.

8. The petitioner submits that he is a Managing Director of ALT Digital 
Media Entertainment Ltd, registered under the Companies Act, 2013 and having 
registered Office at C-13, Balaji House Dalai Industrial Estate (Opposite Laxmi 
Industrial Estate), New Link Road, Andheri (West), Mumbai (Maharashtra). This 
Company is a subsidiary of Balaji Telefilm, which is a Prominent Media and 
Entertainment Company registered under the Companies Act, 1956, which 
produces and has produced some well known Indian soap operas and 
entertainment programmes and shows in various Indian languages. On 16.4.2017, 
this Company launched an OTT (Over the Top) digital platform named ALT 
Balaji, which is a subscription based video on demand service that offers content 
to consumers using an internet connection over mobile, tablet devices and web 
browsers etc. Browsing the content transmitted on this platform is commenced by 
a request and viewer is required to pay a recurring subscription fee or one time 
subscription fee in exchange for right to view the content. The transmission of the 
content by SOVD (Subscription Based Video on Demand) is termed as narrow 
casting which is fundamentally different in nature from broadcasting. While in 
broadcasting, the time for transmission is chosen by broadcaster, while in narrow 
casting the consumer chooses the time and extent of content at place of their 
convenience with additional facility to play, pause and resume watching their 
chosen content without being interrupted by advertisements and having ability to 
exercise parental control. The frame work, rules, law and regulations applicable to 
broadcast services is completely inapplicable to the SOVD services. Certain 
policy issues that are of fundamental importance to broadcasters such as 
interconnect, licensing, QoS etc are completely inapplicable to SOVD services. 
The content which is streamed on OTT platform is not regulated by Central Board 
of Film Certification. Further, ALT Balaji, being an OTT platform is not covered 
under Cinematograph Act. The OTT service providers like ALT Balaji comes 
under the aegis of "Internet and Mobile Association of India" and have adopted a 
voluntary censorship code, which is called "Code For Self-Regulation of Online 
Curated Content Providers". This Code regulates the dissemination of the content, 
ensures that age appropriate content is made available to the audience and restrict 
the OTT service providers including ALT Balaji from executing and/or promoting 

2842 I.L.R.[2020]M.P.Ekta Kapoor Vs. State of M.P.



obscene internet content. The aforesaid Code has been annexed as Annexure P/2. 
The petitioner submits that the allegations contained in the impugned FIR do not 
primafacie constitute any offence. The impugned FIR contains certain allegations 
against the web service. Hence, the petitioner has thought it appropriate to discuss 
the episode in brief. 

9.  The petitioner denies the aforesaid allegations and states that the scene 
refers to a specific incident in the plot of episode (1) and relates to one particular 
lady, ie., step mother of Priya. This scene is not primal focal point of the story, as 
per the petitioner, but is merely a part of the whole story and does not revolve 
around the scene. This scene is necessary to portray the fictional intimate 
relationship between Dr. Sanjay and Mrs. Parmindar Roy, ie., the step mother of 
Priya. This scene in no manner amounts to obscenity under the law. There has 
been no insult/harm/derogation, actually or intended to the National Emblem or 
any institution of India. This scene does not even touch upon the character of 
Indian Army or the families of Indian Army or the Uniform of the Indian Army or 
the National Emblem. It purely depicts the attitude of the character of Mrs. 
Parminder Roy towards her sexual desire in the said scene under certain peculiar 
circumstances. The petitioner, however submits that there is no depiction or 
slightest reference to any Hindu gods, costumes or tradition in the scene and there 
was no intention to wound the religious feelings. The web series is purely work of 
fiction and as stated even in its disclaimer that it is aimed only to be viewed by 
viewers of age 18 years or above. The web series is purely a work of fiction and 
does not relate to any person, sex, section, community or any event and is not 
intended to harm or damage their reputation or feelings. The disclaimer further 
states that any resemblance to real person dead or alive or other real live entities, 
past or present is purely coincidental. The disclaimer also states that the web series 
contains strong language, mature contents and intimate scenes between the 
characters, which are creatively placed in the programme to support the story line 
of the programme. It further records that parental guidance is strongly advised. 
The disclaimer states that ALT Balaji does not intend to offend, criticize or 
prejudice any group of people through the content of the programme. A copy of 
the disclaimer has been placed as Annexure P/5. In the description of the web 
series, it is specifically mentioned that the content is suitable to be viewed by 
viewers above the age of 18 years. The web series is rated as 18 + on the platform. 
Further, the viewer is required to digitally give a declaration that he/she is 18 years 
or above in the age. Only upon making such declaration, it is possible for a viewer 
to watch the web series. The disclaimer clarifies that the strong language, mature 
and intimate scenes between the characters are necessary and indispensable for 
correct portrayal of the story line. These aspects are depicted in the "terms of use" 
flashing on the screen. The content of the web series does not breach any Indian 
law.
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10. The petitioner further makes submission regarding her role in the creation 
of the aforesaid web series and states that she is not involved in the day to day 
creative decision in making the web series. The petitioner is not involved in the 
conceptualization and dramatization etc of the episodes. The petitioner is mainly 
involved in Balaji motion pictures limited and Balaji tele films. No credits are also 
given to the petitioner of the episode one of the season two of the web series. The 
company ALT Balaji engages writers who develop the concept, write the scripts 
(story, screen play and dialogues) and then engages a production house for 
production and post production of the show.

11. The petitioner submits that the scenes depicted in the web series does not 
cause depravity of a mind of a person with normal state of mind, therefore, 
nothing in the series satisfy the definition of obscenity. There is substantial 
safeguard against the same being viewed by minors. The episode is a creative 

st
work of art that deals with certain themes of sexuality in the 21  Century and is in 
no manner offensive to public decency and morality and is not likely to pander to 
lascivious, prurient or sexually precocious minds. The petitioner further submits 
that in order to attract the provision of Section 67-A of I.T. Act, the impugned 
material should contain sexually explicit act, which is missing in the present case. 
The word "explicit" would be justified when there is description or representation 
of sexual activity in a direct and detailed way. There is no such explicit sexual 
activity. The Court must take an over all view of the matter complained of as 
obscene in the setting of a whole work, which is a work of artistic value. Such 
scene should not be considered in isolation and the episode must be judged as a 
whole. Whether a particular scene is obscene or not is the standard of an ordinary 
man of commonsense and prudence and not an "out of the ordinary or hypersensitive 
man".

12.  The petitioner further submits that in order to invite the penal provision of 
Section 294 of IPC, the prosecution is obliged to make out that the obscene acts 
were performed at a public place whereas, the web series in question is accessible 
on ALT Balaji platform which is only for adults who have selected to pay for the 
subscription and cannot be construed as a public place. It is further submitted that 
the provision of Section 67-A of I.T. Act are parts of a special law and the 
prosecution of petitioner cannot be liable under both, i.e. general law of IPC and 
special law of I.T. Act. The warranties/representation in terms of Clause IV of the 
terms of use includes express representation that the viewer/subscriber "has 
voluntarily chosen to access such content because he wants to view the same and 
does not find the said content to be offensive or objectionable". The petitioner 
further submits that the respondent has failed to disclose the manner in which the 
web series had annoyed him. Thus, prima facie offence under Section 298 of IPC 
is not made out. Regarding disrespect of the State Emblem of India, the petitioner 
submits that the scene does not include an emblem, ie., similar or deceptively 
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similar to the State Emblem of India. There is not even the colourable imitation of 
the State Emblem. In the Cinematography Act also there is no mention of the State 
Emblem Act. The petitioner submits that State Emblem Act is different from 
Emblems and Names (Prevention of Improper Use) Act, 1950. Thus CBFC 
guidelines provides that CBFC shall ensure that national symbols and emblems 
are not shown except in accordance with the provision of the Emblems and Names 
Act, which is an entirely separate statute. In the Cinematograph Act also Emblems 
and Names Act is applicable. The Cinematograph Act and the guidelines do not 
apply to ALT Balaji. ALT Balaji cannot be subjected to a higher degree of scrutiny 
and censorship which include the application of the State Emblem Act to its 
content. More so, under the Code For Self-Regulation of On-line Curated Content 
Providers, the Emblems and Names Act has been included. The State Emblem Act 
specifically provides that the prosecution for any offence punishable under the 
Act can be instituted only with the previous sanction of the State Government. The 
provisions of Section 34 of the IPC are not applicable because the petitioner does 
not play any role in the conceptual script and dramatization of the scenes episode 
or web series. Thus, under no stretch of imagination, can there be any meeting of 
minds or a prearranged plan by the petitioner to commit an offence. The petitioner 
cannot be held vicariously liable for the alleged offence under the IPC, I.T. Act 
and the State Emblem Act. The petitioner is only involved in the policy and 
planning of the business of the company and she is in no way concerned or 
involved in the episode or its conceptualization, dramatization or its script.

13. The petitioner further submits that the impugned FIR has been filed after a 
substantial and an unexplained delay of 118 days from the date of release of the 
scene. The said scene was telecasted on 8.2.2020 whereas, the FIR has been filed 
only on 5.6.2020. The FIR contains misleading allegations and proceedings have 
been instituted maliciously and with ulterior motives.

14. The respondent has misconstrued and twisted the story line by setting that 
it shows pictures of family members of the Indian Army as being characterless and 
involved an illicit relationship and that it insults the State Emblem of India and 
uniform of Indian Army.

15. The petitioner submits that contrary to this, the actual facts shown in the 
episode is that the Army Officer is a retired Army Officer aged 60 years. The entire 
plot does not even in the remotest, touch upon Army Officials or disrespects the 
Army Officers or their families or any institution or State Emblem of India. It is 
mere coincidence that one of the fictional character plays the character of an Ex-
Military Officer. The respondent No.2 does not talk about existence of the 
disclaimer in the web series and has intentionally suppressed the information. The 
petitioner submits that the so called objectionable scene is in accordance with 
"Code for Self-Regulations of Online Curated Content Providers", which is 
applicable to ALT Balaji. The provisions of Cinematograph Act are not applicable 
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to films transmitted through internet therefore, certifications of a film by CBFC 
are not applicable to the contents streamed on OTT platforms. The petitioner 
seeks protection enshrined under Article 19(1)(A) of the Constitution of India and 
the Right of Creative Liberty. Writers of various film and Indian Television Series 
have taken the creative liberty to portray characters from various professions in a 
negative role. However, this does not ipso-facto imply that the profession itself is 
tainted and drawing any such conclusion would not be logical as such portrayal is 
small creative expression of the writers. There are reasonable restrictions 
imposed under Article 19(2) of the Constitution of India but the aforesaid scene in 
the web series does not fall under any of the said grounds justifying any restriction 
on the creative freedom in terms of Article 19(2) of Constitution of India. 
Accordingly, it is only logical that what is sanctioned by the Indian Constitution 
cannot be deemed to be an offence under the Penal Law or any other law. 
Dissenters of free speech and expression have no censorial right in respect of 
intellectual, moral, religious, dogmatic or other choices of all man kind and the 
Constitution of India does not confer or tolerate such individualized, 
hypersensitive, private censorial intrusion into and regulation of the guarantee of 
freedom of others.

16. The petitioner refers to the citation of the Supreme Court in the case of 
State of Haryana & Ors. V/s. Bhajanlal, 1992 Suppl. (1) SCC 335 in which it has 
been held that where the allegations made in the FIR, even if taken at the face 
value and accepted in its entirety, do not prima facie constitute an offence and 
"where allegations made in the FIR are so absurd and inherently improbable on 
the basis of which no prudent man can ever reach a just decision, that there is 
sufficient ground for proceeding against the accused". The petitioner ultimately 
makes a prayer that this Court exercising the inherent powers under Section 482 
of Cr.P.C read with Section 226 of the Constitution of India may be pleased to 
quash and set aside the impugned FIR No.0214/2020 dated 5.6.2020, which has 
been registered against the petitioner by the Police Station Anapurna, Indore 
(M.P.) under Sections 294, 298 and 34 of IPC, 67 and 67-A of I.T. Act and Section 
3 of the State Emblem Act.

17. In its reply, the State has submitted that ALT Balaji has claimed itself to be 
under the aegis of "the Internet and Mobile Association of India" which is 
governed by a Code for regulation of contents posted online. As per the State, this 
bylaw of a society cannot override or to be repugnant to a statutory law. The Code 
itself provides for prohibition of content which is disrespectful to the National 
Emblem and the National Flag-Annexure-P/2. It is submitted that Code also 
prohibits the contents which deliberately and maliciously intends to outrage the 
religious sentiments of caste and community. As per the State, the content of web-
series being displayed by the petitioner is in-contravention of the Code itself 
inasmuch as the content displays the use of National Emblem embedded in the 
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Army Uniform to be torn during intimate scene. It is further submitted that 
Section 3 of State Emblem of India (Prohibition of Improper Use) Act, 2005, 
prohibits the use of National Emblem for commercial purposes or as a part of 
patent title, trademark or design, except, in-case as specified by the Central 
Government. The Act also prohibits the restriction of any such intellectual 
property. A bare perusal of this Act would show that the National Emblem of India 
is not be used at all except in cases specified by the Central Government. A bare 
perusal of relevant scene would demonstrate that an Army Officer's Uniform 
carrying National Emblem has been used with utmost disrespect and immorally 
corrupt manner and hence a prima-facie case is made out against the petitioner. In 
the reply, it has been further submitted that the story line around the web-series is 
not only obscene but is truly perverted in its spirit which would certainly have the 
tendency of inciting lustful thoughts. In the case of Director General of 
Doordarshan and Another vs. Anand Patwardhan reported in 1996 8SCC 433, the 
Hon'ble Apex Court has held that a film must be judged from an average healthy 
and common sense point of view. However, in the aforesaid web series, the story 
line is neither healthy nor does it carry any sense. The message of the film scene 
portrayed is totally perverse, obscene and contrary to the ethics and morality of 
Indian society and hence the petitioner cannot take recourse to the contention that 
the work was purely fictional. In such story line, where mother-in-law is shown to 
be in physical relationship with her daughter's husband is socially and morally 
corrupt and would by all means come under the definition of obscenity and hence 
offence under Section 294 of Indian Penal Code, 1860 and Section 67 of 
Information Technology Act, 2000 are clearly made out. 

18.  In its reply, the State further submits that the Information and Technology 
Act, 2000 was brought in force with an aim to curb and penalize the publication of 
sexually explicit contents in electronic media. Section 67 of the said Act deals 
with punishment for publishing or transmitting such obscene material in 
electronic form. A bare perusal of Section 67 of IT Act makes it very clear that any 
material which is sexually explicit cannot be circulated or transmitted through 
cyber space. The word 'obscene' has not been defined clearly under IPC or any 
such other law and hence the recourse will have to be taken to the judgments 
passed by the Hon'ble Supreme Court on various occasions upon the subject 
matter. The Hon'ble Apex Court has adopted two tests initially in order to see if the 
contention would be categorized as obscene, the first test is Hicklin test and the 
second test is Roth test.

19. In the case of Regina vs Hicklin, it was laid down that the publication can 
be judged for obscenity, based on isolated part of the work considered out of the 
content. While applying Hicklin Test, the work is taken out of the whole context of 
the work and then it is seen that if that work is creating any apparent influence on 
the most susceptible readers/viewers such as children or weak minded adults. In 
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the Roth test which was developed by US Courts in 1957 to judge such obscenity, 
it was held that only those sex related materials which had the tendency of exciting 
lustful thoughts were found to be obscene and the same has to be judged from the 
view of an average person by applying contemporary community standards. This 
test was sharper and narrower than the Hicklin test as it does not isolate the alleged 
contents but limits itself to the dominant theme of the whole material and checks 
whether if taken as a whole, it has redeeming social value or not.

20. The State has pointed out that the Hon'ble Apex Court in the matter of 
Aveek Sarkar vs State of West Bengal reported in AIR 2014 SC1493 reported in 
AIR 2014 SC1493 held as under:

"The correct test to determine the obscenity would be the 
community standard test i.e. Roth Test and not Hicklin Test and in 
order to check whether there is obscenity or not the material in 
question is to be taken as a whole. When the material taken as 
whole, it is found to be lascivious and tends to deprave a person 
who reads or sees or hears that material only can be said to be 
obscene. The Court observed that Hicklin test is in contravention 
to the Indian Penal Code. Further the Hon'ble Court observed 
that as the term 'obscene and obscenity' is not defined in Indian 
law. This makes the community standard test to be more suitable 
for Indian law regime. Also, the community standard test is more 
adaptive in need of changing the society. "

21. Based upon the aforesaid principle, the State submits that it can be 
deduced that the content uploaded on the OTT platform would certainly deprave 
and totally corrupt a person who reads or watches such contents. The content 
would certainly fall in the category of obscenity inasmuch as even if the content is 
taken as a whole taken into consideration the same would excite lustful thoughts, 
would deprave a person who watches or sees such contents. The message that 
such web series is likely to spread is that the wife of an Army Officer is open to 
illicit extra-marital affair. This cannot be allowed to be done as having illicit 
relationship within the family is morally corrupt and ethically perverse and does 
not happen in Indian society. Whether the predominant theme or purpose of the 
series is an appeal to the unhealthy interest of "average person of a community as a 
whole" is a judgment which must be made in light of contemporary standards as 
would be applied by a average person with an average and normal attitude and 
mind towards interest in sex. By no stretch of imagination, it can be held that the 
depiction of mother-in-law having sex with her son-in-law shall not affect the 
moral values of an average person which is not acceptable to the Indian society. 
The content and script itself demeans and deteriorates the social and moral values.

22. The State in its reply then refers to the petitioner's contention that any 
intervention in transmission of such web series would violate Article 19 of the 
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Constitution of India i.e. freedom of speech and expression which is a fundamental 
right guaranteed to every citizen of the country. The State submits that Article 
19(2) of the Constitution of India is a provision of Constitution which provides for 
curbing the freedom of speech and expression if such expression is against the 
interests of sovereignty and integrity of India, security of State, friendly relations 
with foreign States, public order, decency or morality or in relation to Contempt of 
Court, defamation or incitement to offence is the result thereof.

23.  It is submitted by the State that a bare perusal of the aforesaid provision of 
Constitution would make it clear that right to freedom of expression is open to 
reasonable restrictions and in the present matter, the content which is uploaded in 
the OTT Platform is in total disregard to the law of land. The web series has 
tendency to corrupt the minds of people watching the content and hence 
unrestricted right to freedom cannot be allowed. It is further submitted in the reply 
that FIR cannot be a encyclopedia of the entire events. It is further submitted in 
reply that the petitioner has suppressed the fact that there are many complaints 
which have been filed against the petitioner in various cities throughout the 
country. The complaint has been filed in Bandra Court (Mumbai) and thereafter 
a PIL before the Hon'ble Allahabad High Court has been filed which is still 
pending. The petitioner has also contended that the complainant voluntarily chose 
to cause injury to him.

24. Regarding, the defence of Volunti Non Fit Injuria taken by the petitioner, 
the State submits that the content which is being screened depicts intimate scenes 
of the people bounded by degree of prohibited relationship and it was not a 
simplicitor case of possible intimacy depicted on screen. Hence proper disclaimer 
by petitioner would not come to the aid of petitioner.

25. Regarding the submission of petitioner, that the provision of Section 294 
IPC is not attracted because OTT platform is a subscription based platform which 
is not a public place and which is prerequisite for bringing the case under Section 
294 of IPC, the State submits that the term "public place" has not been defined 
under IPC and hence the definition of public place shall have to be borrowed from 
the Information Technology Act, 2000.

26. Section 80(1) of IT Act, 2000 defines it to be a place as any place which is 
intended to be used by public or which is accessible to the public. The explanation 
of Section 80(1) of IT Act 2000 is being reproduced as under: -

Explanation:-

For the purposes of this sub-section, the expression 
"public place" includes any public conveyance, any hotel, 
any shop or any other place intended for use by, or accessible 
to the public.
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27. As per the reply, a bare perusal of explanation would make it clear that the 
definition of "public place" has weighed enough to cover all such places intended 
for the use of public which is accessible to the public.

28. The respondent/State further submits that the definition of "public space" is 
wide enough to cover cyberspace as well inasmuch as the same being in the virtual 
world, is available and accessible to the public. Thus, the aforesaid contention of the 
petitioner is also of no consequence, as per the reply submitted by the State of 
Madhya Pradesh.

29. It has been further submitted that the present matter is still under 
investigation and the investigation is a vested right with the police officer which 
cannot be curbed. The present petition is premature in as much as the right to 
investigate the offence is inherent and is a statutory right guaranteed to a police 
officer and hence on this count, the present petition deserves to be dismissed. It is 
also submitted that the present content which was being aired on the OTT 
platform has been deleted and it also attracts offence punishable under Section 
201 of IPC. All the contentions which have been raised by the petitioner bank 
upon the disputed question of facts which cannot be gone into the provision of 
Section 482 of Criminal Procedure Code, 1973. Thus, in the wake of the matter, 
the petition deserves to be dismissed.

30. The content of web-series showing involvement of mother-in-law with 
her son-in-law in sexual activities demolishes the moral fabric of the society and 
hence falls in the category of obscenity and thus, in the wake of the matter, this 
petition deserves to be dismissed.

31. Learned Additional Advocate General for the respondent/State in his 
written submission has laid stress on the limited scope of quashment of FIR by the 
Court while exercising powers under Section 482 of Criminal Procedure Code, 
1973. It has been stated that FIR is at the preliminary stage and the investigation is in 
progress. Even otherwise the quashment of FIR must be resorted to in the rarest of 
rare cases and such quashment is permissible if the Court considers that it is 
necessary for securing ends of justice. This view has been taken by Hon'ble Apex 
Court in the case of Parbatbhai Aahir and Others vs. State of Gujarat and Another 
reported in (2017) 9 SCC and in the case of Medehl Chemical and Pharma (P) 
Limited vs. Biological E. Limited and Others reported in 2000(2) SCC 426 in which 
it has been held that inherent power under Section 482 of Criminal Procedure Code, 
to have a complaint or the charge-sheet quashed is an exception rather than rule and a 
case for quashment at the initial stage must have to be treated as rarest of rare cases, 
so as not to scuttle prosecution. With the lodging of FIR, ball is set to role and 
thenceforth the law takes its own recourse and the investigation ensues in 
accordance with the provisions of law. The jurisdiction, as such, is rather limited 
and restricted and its undue expansion is neither practicable nor warranted.
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31A.  Submissions of learned counsel of both the sides were considered.

32.  The celebrated judgment providing guidelines for exercising power under 
Section 482 of Criminal Procedure Code, 1973 is the case of State of Haryana and 
Others vs. Bhajanlal and Others reported in 1992 SUPP (1) SCC 335. These 
guidelines are as follows:

1. Where the allegations made in the first information report or 
the complaint, even if they are taken at their face value and 
accepted in their entirety do not prima facie constitute any 
offence or make out a case against the accused.

2. Where the allegations in the first information report and 
other materials, if any, accompanying the FIR do not disclose a 
cognizable offence, justifying an investigation by police officers 
under Section 156(1) of the Code except under an order of a 
Magistrate within the purview of Section 155(2) of the Code.

3. Where the allegations made in the FIR or complaint and the 
evidence collected in support of the same do not disclose the 
commission of any offence and make out a case against the accused.

4. Where the allegations in the FIR do not constitute a cognizable 
offence but constitute only a non-cognizable offence, no 
investigation is permitted by a police officer without an order of a 
Magistrate as contemplated under Section 155(2) of the Code.

5. Where the allegations made in the FIR or complaint are so 
absurd and inherently improbable on the basis of which, no 
prudent person can ever reach a just conclusion that there is 
sufficient ground for proceeding against the accused.

6. Where there is an express legal bar engrafted in any of the 
provisions of the Code or the concerned Act (under which a 
criminal proceeding is instituted) to the institution and continuance 
of the proceedings and/or, where there is a specific provision in the 
Code or the concerned Act, providing efficacious redress for the 
grievance of the aggrieved party.

7. Where a criminal proceeding is manifestly attended with 
mala fide and/or where the proceeding is maliciously instituted 
with an ulterior motive for wreaking vengeance on the accused 
and with a view to spite him due to private and personal grudge.

33.  Thus, this Court is required to tread the course leading to quashment of 
FIR at the investigation stage with a great deal of care and caution keeping in mind 
the mandate and guidelines laid down by the Hon'ble Apex Court and in its 
various other citations mentioned earlier. 

34. Reverting back to the case in hand, it would be apt to recall the provisions 
of law under which the case has been registered against the petitioner and these 
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provisions are Sections 294, 298 and 34 of Indian Penal Code, 1860 and Sections 
67 and 67(A) of Information Technology Act, 2000 and Section 3 of State 
Emblem Act, 2005.

35. Before dwelling on the applicability of Section 294 of Indian Penal Code, 
it would be appropriate to first consider as to whether provisions of Section 67 of 
Information Technology Act are attracted or not because Section 294 IPC talks of 
obscene acts etc and concept of obscenity figures in Section 292 of Indian Penal 
Code and Section 67 of Information Technology Act is based on the same 
principle as Section 292 of Indian Penal Code. The Hon'ble Apex Court in the case 
of Sharat Babu Digumarti vs. Government of Delhi (NCT) (2017)2 SCC 18 has 
held that Information Technology Act, 2000, being a special legislation dealing 
with obscenity in electronic form has overriding effect on the proceedings under 
general provisions of Section 292 of Indian Penal Code and an activity emanating 
from electronic form which may be obscene is exclusively punishable under 
Section 67 of Information Technology Act and not under Section 292 of Indian 
Penal Code, nor both under Section 67 of Information Technology Act and 
Section 292 of Indian Penal Code.

36. The Apex Court in the case of Ranjit D. Udeshi vs. State of Maharashtra 
reported in AIR 1965 SC 881 has observed in para no.16 which is as under:-

"that the Indian Penal Code does not define the word 'obscene' 
and this delicate task of how to distinguish between that which is 
artistic and that which is obscene has to be performed by 
Courts, and in the last resort by us. The test which we evolve 
must obviously be of a general character but it must admit of a 
just application from case to case by indicating a line of 
demarcation not necessarily sharp but sufficiently distinct to 
distinguish between that which is obscene and that which is not. 
None has so far attempted a definition of obscenity because the 
meaning can be laid bare without attempting a definition by 
describing what must be looked for. It may, however, be said at 
once that treating with sex and nudity in art and literature 
cannot be regarded as evidence of obscenity without something 
more ".

37. Now coming to the question as to whether the provisions of Section 67 of 
Information Technology Act are attracted or not, it would be appropriate to reproduce 
Section 67 of Information Technology Act, 2000, which runs as under:-

67. Punishment for publishing or transmitting obscene material 
in electronic form. -Whoever publishes or transmits or causes to 
be published or transmitted in the electronic form, any material 
which is lascivious or appeals to the prurient interest or if its 
effect is such as to tend to deprave and corrupt persons who are 
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likely, having regard to all relevant circumstances, to read, see 
or hear the matter contained or embodied in it, shall be 
punished on first conviction with imprisonment of either 
description for a term which may extend to three years and with 
fine which may extend to five lakh rupees and in the event of 
second or subsequent conviction with imprisonment of either 
description for a term which may extend to five years and also 
with fine which may extend to ten lakh rupees.

38. One can see that the contents of aforesaid section are akin to that of  
Section 292(1) of IPC which is as under:-

Section 292(1) in The Indian Penal Code

(1) For the purposes of sub-section (2), a book, pamphlet, paper, 
writing, drawing, painting, representation, figure or any other 
object, shall be deemed to be obscene if it is lascivious or appeals 
to the prurient interest or if its effect, or (where it comprises two or 
more distinct items) the effect of any one of its items, is, if taken as a 
whole, such as to tend to deprave and corrupt person, who are 
likely, having regard to all relevant circumstances, to read, see or 
hear the matter contained or embodied in it.

39. The learned senior counsel for the petitioner has submitted that due care has 
been taken to ensure that the content of the episode does not breach any existing 
provision of law pertaining to obscenity and other alleged offences because in 
absence of any independent censor board etc, responsibility lies heavily upon the 
producers of such web series to ensure that no such breach occurs.

40. It would be appropriate to refer to the written submissions made by the 
petitioner regarding a regulation pertaining to objectionable scenes on the ground 
that they are obscene.

41. The petitioner in his written submission has submitted that unlike Central 
Board of Film Certification (CBFC), OTT Platform does not require a CBFC and 
that the provisions of Cinematograph Act, 1952 are also not applicable to ALT 
Balaji and OTT Platform. It has been stated that OTT Platform service providers 
like ALT Balaji comes under the aegis of Internet and Mobile Association of India 
and have adopted a voluntary censorship i.e. "Code for self regulation of Online 
curated content providers" which regulates the dissemination of the content 
ensuring that the age appropriate content is made available to the audience and 
restricts the OTT service providers from exhibiting the public or promoting 
inappropriate content.

42. From the above submission, it becomes clear that there is no independent 
agency or authority having the sanction of Government to oversee the content of 
such web series, as in the present case. The producers/promoters etc involved in 

2853I.L.R.[2020]M.P. Ekta Kapoor Vs. State of M.P.



publishing or promoting such contents resorted to self regulation in the 
dissemination of the content. Needless to say, that such service providers have 
twin responsibility i.e. of ensuring that the contents of material transmitted are 
such that it caters to the expectations of targeted audience so that such 
transmission reaps expected profits monetarily and at the same time care has to be 
taken that the content may not transgress the thin boundary between the outer 
limits of decency and obscenity and while dealing with such twin responsibility, 
such service providers cannot match the self regulation with that of an impartial 
regulatory authority.

43. The petitioner has submitted that the need for framing guidelines for 
regulating online platform was agitated in a Public Interest Litigation (PIL) filed 
before the Delhi High Court in Injustice for Rights Foundation vs. Union of India, 
WP (C) No.11164 of 2018, however, the Delhi High Court has held that in view of 
the express provisions of Information Technology Act and the rules framed therein, 
writ of mandamus cannot be issued and a person who is aggrieved can approach the 
statutory authority under the Information Technology Act for framing guidelines. 
This order has been challenged before the Hon'ble Apex Court and the matter is still 
pending.

44. The petitioner submits that no provision of Information Technology Act 
has been violated and, if at all, the complainant has any grievance, he may seek 
proper recourse before the competent authority under Information Technology 
Act.

45. The petitioner further placed reliance upon the decision of Hon'ble Apex 
Court in the case of Ashutosh Dubey vs NETFLIX reported in 2020 SCC Online, 
wherein the suit for decree of permanent injunction against the defendant against 
streaming of episodes of web series ('Hasmukh') which allegedly contained 
derogatory remarks against the Advocates. The Court held that this web series is a 
dark satirical comedy, attempting to expose the ills of various professions and 
protagonist makes a statement as a stand-up-comedy about the ills of profession. The 
Court held that it is a known fact that the stand-up-comedian exaggerates particular 
view point so that it becomes highlighted. The people did not view the comments or 
jokes made by stand-up-comedian as a statement of truth but take them with a pinch 
of salt. The Court further held that the plaintiff was not able to show that the 
impugned comments in any manner referred to the plaintiff or referred to a definite 
group of individuals or lawyers out of the entire class of lawyers to which the 
plaintiff  belongs. Thus, no injury is caused to the plaintiff.

46. The reason for citing this case by the petitioner is that the Court had 
observed that the web series, being a work of fiction is only meant to be taken in 
the context of a figment of imagination and humour and not as a matter of truth.
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47. On perusal of the aforesaid citation, this Court is constrained to observe that 
no parallel can be drawn between the issues involved in the aforesaid citation and that 
involved in the present case. Drawing of comparison is ill-conceived and the only 
common ground is that the facts of present case and that of the citation are both 
imaginary. This apart, there is no matching elsewhere. The pertinent question 
involved in the present case relates to obscenity and related offence and also the issue 
relating to breach of National Emblem and there is no humour involved in tackling 
these issues.

48. Before determining as to whether the episode prima facie can be considered to 
be obscene as per Section 67 and 67A of IT Act, the other contentions of petitioner 
seeking exemption from liability shall be considered.

49. The first contention which has been raised by learned senior counsel for 
the petitioner is that ALT Balaji is neither producer nor is involved in the day to 
day activities/decisions involved in the making of web series. No credits are even 
given to the petitioner of Episode 1 of Season 2 of web series and there is no 
applicability of Section 34 of Indian Penal Code which may only be fastened on a 
person who shares a common intention in the sense of a pre-arranged plan.

50. Learned senior counsel for the petitioner submits that platform for 
publishing the web series has been provided by ZEE Network and the petitioner is 
not involved in the production or direction of web series and, hence, there is no 
liability of the petitioner regarding the above.

51. Regarding this submission, the defendant/State in his written submission 
has mentioned that ALT Balaji and ZEE 5 have entered in an agreement dated 
29.07.2019 for the content alliance to grow the 'Subscription Video On Demand' 
('SVOD'). As per this agreement, ZEE-5 will be authorized to share a 'SVOD' 
content owned by ALT-Balaji. The aforesaid agreement has been marked as 
Annexure-WS/1. The aforesaid document was perused in which it has been 
mentioned that ZEE 5 and ALT Balaji have collaborated to co-create the original 
content which will only be made available on both platform. The petitioner-Ekta 
Kapoor who is a Joint Managing Director (JMD) of Balaji Telefilms Limited has 
mentioned that as part of this partnership, ZEE-5 subscribers will get seamless 
access to ALT Balaji's clutter breaking originals in addition to ZEE 5 existing 
content.

52. The aforesaid agreement itself shows that ALT Balaji is involved in the 
creation of episodes which are streamed on ZEE-5 Platform. Thus, ALT Balaji 
which is an 'SVOD' platform, is a product of Balaji Telefilms Limited of which the 
petitioner is a Joint Managing Director (JMD) and the petitioner being one of the 
co-creators of ALT Balaji would definitely be considered to have the aforesaid 
episode to be published or transmitted in the electronic form.
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53.  The petitioner is intrinsically involved in the constitution of SVOD 
Platform called ALT Balaji would be considered to have caused to publish or 
transmit the impugned episode in the electronic form. The association of ALT 
Balaji with ZEE 5 is reflected on screen before the episode begins. The petitioner, 
thus, cannot state that she was not aware about the content of episode. The Hon'ble 
Apex Court in the case of celebrated judgment of Ranjit D. Udeshi vs. State of 
Maharashtra reported in AIR 1965 SC 881 has held as under:

10. Before dealing with that problem we wish to dispose of Mr. 
Garg's third argument that the prosecution must prove that the 
person who sells or keeps for sale any obscene object knows that it 
is obscene, before he can be adjudged guilty. We do not accept this 
argument. The first sub-section of s. 292 (unlike some others 
which open with the words "whoever knowingly or negligently 
etc.") does not make knowledge of obscenity an ingredient of the 
offence. The prosecution need not prove something which the law 
does not burden it with. If knowledge were made a part of the 
guilty act (acts reus), and the law required the prosecution to 
prove it, it would place an almost impenetrable defence in the 
hands of offenders. Something much less than actual knowledge 
must therefore suffice. It is argued that the number of books these 
days is so large and their contents so varied that the question 
whether there is mens rea or not must be based on definite 
knowledge of the existence of obscenity. We can only interpret 
the law as we find it and if any exception is to be made it is for 
Parliament to enact a law. As we have pointed out, the difficulty 
of obtaining legal evidence of the offender's knowledge of the 
obscenity of the book etc., has made the liability strict. Under 
our law absence of such knowledge, may be taken in mitigation 
but it does not take the case out of the sub-section.

11. Next to consider is the second part of the guilty act (actus reus), 
namely, the selling or keeping for sale of an object which is found 
to be obscene. Here, of course, the ordinary guilty intention (mens 
rea) will be required before the offence can be said to be complete. 
The offender must have actually sold or kept for sale, the offending 
article. The circumstances of the case will then determine the 
criminal intent and it will be a matter of a proper inference from 
them. The argument that the prosecution must give positive 
evidence to establish a guilty intention involves a supposition that 
mens rea must always be established by the prosecution through 
positive evidence. In criminal prosecution mens rea must 
necessarily be proved by circumstantial evidence alone unless the 
accused confesses. The sub-section makes sale and possession for 
sale one of the elements of the offence. As sale has taken place and 
the appellant is a book-seller the necessary inference is readily 
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drawn at least in this case. Difficulties may, however, arise in 
cases close to the border. To escape liability the appellant can 
prove his lack of  knowledge unless the circumstances are such 
that he must be held guilty for the acts of another. The court will 
presume that he is guilty if the book is sold on his behalf and is 
later found to be obscene unless he can establish that the sale was 
without his knowledge or consent.

54. The aforesaid concept is importable while interpreting Section 67 of 
Information Technology Act, 2000. In the aforesaid provision, there are no such 
words that the person who publishes or transmits or caused to be published or 
transmitted in the electronic form any lascivious material or such material which 
appeals to prurient interest was having or supposed to be having the knowledge 
about the content of the material. Thus, even if the content is not known and a 
person publishes or transmits or caused to do so even without knowledge, 
provisions of Section 67 of Information Technology Act, 2000, would be 
attracted. Presumption of knowledge on the part of petitioner shall have to be 
assumed and onus will be upon the petitioner to rebut such presumption by 
leading evidence.

55. The next contention of learned senior counsel for the petitioner Mr. 
Siddharth Luthra is that FIR has been registered only against petitioner-Ekta 
Kapoor but not against her Company i.e. ALT Balaji and prosecuting the 
petitioner without prosecuting the Company of which the petitioner is the Joint 
Managing Director (JMD) is impermissible. He has referred to the citation of 
Aneeta Hada vs. Godfather Travels and Tours Private Limited reported in 2012(5) 
SCC Page 661 in which it has been laid down that the Director of Company cannot 
be held liable without impleading the Company. In the aforesaid case, the 
Company was not arraigned as an accused, hence, the proceedings against the 
Director of Company were quashed.

56.   The aforesaid case pertained to offence under Section Negotiable 
Instruments Act, 1881 (for short 'NI Act') and a particular section involved was 
Section 141 of NI Act. The Hon'ble Apex Court, while dealing with the case, 
referred to Section 85 of Information Technology Act, 2000. Section 85 of the 
Information Technology Act, 2000, reads as under :-

Section 85 of Information  Technology Act, 2000. 
Offences by companies :-

(1) Where a person committing a contravention of any of the 
provisions of this Act or of any rule, direction or order made 
thereunder is a company, every person who, at the time the 
contravention was committed, was in charge of, and was 
responsible to, the company for the conduct of business of the 
company as well as the company, shall be guilty of the 

2857I.L.R.[2020]M.P. Ekta Kapoor Vs. State of M.P.



contravention and shall be liable to be proceeded against and 
punished accordingly:

Provided that nothing contained in this sub-section shall render 
any such person liable to punishment if he proves that the 
contravention took place without his knowledge or that he 
exercised all due diligence to prevent such contravention.

(2) Notwithstanding anything contained in sub-section (1), where 
a contravention of any of the provisions of this Act or of any rule, 
direction or order made thereunder has been committed by a company 
and it is proved that the contravention has taken place with the 
consent or connivance of, or is attributable to any neglect on the 
part of, any director, manager, secretary or other officer of the 
company, such director, manager, secretary or other officer 
shall also be deemed to be guilty of the contravention and shall 
be liable to be proceeded against and punished accordingly.

57. The Hon'ble Apex Court held that the word "as well as the Company" itself 
shows that neither the Director nor the Company can be prosecuted in isolation.

58. Responding to the aforesaid submission, learned Additional Advocate 
General for the respondent/State Mr. Pushyamitra Bhargava has submitted that 
the present case is only in the initial stage of investigation and charge-sheet has yet 
not been filed in the matter. He has drawn attention to the FIR lodged by the 
complainant which can be seen at page-48 of the compilation of petitioner in 
which it has been prayed by him that appropriate proceedings be instituted against 
ALT Balaji as well. Thus, the complainant had sought institution of proceedings 
against ALT Balaji as well but the Investigating Officer has presently named the 
petitioner only as an accused and it cannot be stated that ALT Balaji/Balaji 
Telefilms shall not be named as an accused when the charge-sheet is filed in the 
matter.

59. The aforesaid submission of learned Additional Advocate General for the 
respondent/State does have substance. The Investigating Officer has not ruled out 
the prosecution of ALT Balaji Company/Balaji Telefilms Limited and the 
aforesaid Company may be named as an accused during the course of 
investigation. Hence, it is premature to State that the prosecution needs to be 
quashed because ALT-Balaji/Balaji Telefilms Limited has not been arraigned 
along with the petitioner. It is to be further reminded that petitioner alone has so far 
been made accused in the matter on the basis of FIR lodged by the complainant 
and it was not in the hands of complainant to ensure that the Company is also 
named as an accused. The case of Aneeta Hada (supra) was a complaint case filed 
under Sections 138 and 141 of NI Act, 1881 and the responsibility was on the 
complainant to include the Company as an accused. Hence, the analogy of Aneeta 
Hada's case (supra) cannot be taken at this stage of investigation in the present 
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case and it is premature to state that there has been a breach of Section 85 of 
Information Technology Act, 2000.

60. Reverting back to the consideration regarding applicability of Section 67 
of I.T. Act, the prosecution should be able to show that the material which is 
published or transmitted in electronic form "is lascivious or appeals to the prurient 
interest or if its effect is such as tend to deprave and corrupt persons who are likely 
having regard to all relevant circumstances, to read, see or hear the matter 
content or embodied in it..... ". As already seen, the aforesaid words contained in 
Section 67 of I.T. Act are imported from Section 292 of IPC, which deals with 
obscenity.

61. Learned senior counsel for the petitioner has in his written
submission as also in oral submissions stated that the episode does not attract 
obscenity because the test of obscenity propounded in various Supreme Court 
citations is not fulfilled. In the written submissions following citations of Apex 
Court have been referred to and the relevant paragraphs have also been 
reproduced from these citations :

(i)    Ajay Goswami vs. Union of India, (2007) 1 SCC143  It was held that 
per se nudity is not obscenity. In addition, inter alia, the Hon'ble Court held that 
"contemporary standards" and test of ordinary man are parameters to decide 
obscenity. Paragraphs 61, 67 and 71 of this judgment have been reproduced in the 
written statements which are as under :-

61.  The American Courts, from time to time, have 
dealt with the issues of obscenity and laid down 
parameters to test obscenity. It was further submitted 
that while determining whether a picture is obscene or 
not it is essential to first determine as to quality and 
nature of material published and the category of 
readers. In 50 Am Jur 2 d, para 22 at page 23 reads as 
under:

"Articles and pictures in a newspaper must meet 
the Miller test's constitutional standard of obscenity in 
order for the publisher or distributor to be prosecuted 
for obscenity. Nudity alone is not enough to make 
material legally obscene.

The possession in the home of obscene newspaper is 
constitutionally protected, except where the such 
materials constitute child poronography." 

67.  In judging as to whether a particular work is 
obscene, regard must be had to contemporary mores and 
national standards. While the Supreme Court in India 
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held Lady Chatterley's Lover to be obscene, in England 
the jury acquitted the publishers finding that the 
publication did not fall foul of the obscenity test. This was 
heralded as a turning point in the fight for literary 
freedom in UK. Perhaps "community mores and 
standards" played a part in the Indian Supreme Court 
taking a different view from the English jury. The test has 
become somewhat outdated in the context of the internet 
age which has broken down traditional barriers and 
made publications from across the globe available with 
the click of a mouse. 

71. The test for judging a work should be that of an 
ordinary man of common sense and prudence and not an 
"out of the ordinary or hypersensitive man." As 
Hidayatullah, C.J. remarked in K.A. Abbas (SCC p. 802, 
para 49) : -

"If the depraved begins to see in these things 
more than what an average person would, in 
much the same way, as it is wrongly said, a 
Frenchman sees a woman's legs in everything, 
it cannot be helped."

(ii)     Chandrakant Kalyandas Kakodkar vs. State of Maharashtra, 
(1969) 2 SCC 687. In this case it has been held that the concept of obscenity differ 
from country to country depending upon the standards of morals of contemporary 
suicide. Para 12 of this citation has been reproduced in written submissions as 
under :- 

"The concept of obscenity would differ from country to 
country depending on the standards of morals of 
contemporary society. What is considered as a piece of 
literature in France may be obscene in England and 
what is considered in both countries as not harmful to 
public order and morals may be obscene in our country. 
But to insist that the standard should always be/or the 
writer to see that the adolescent ought not to be brought 
into contact with sex or that if they read any references 
to sex in what is written whether that is the dominant 
theme or not they would be affected, would be to require 
authors to write books only for the adolescent and not 
for the adults. In early English writings authors wrote 
only with unmarried girls in view but society has 
changed since then to allow litterateurs and artists to 
give expression to their ideas, emotions and objectives 
with full freedom except that is should not fall within the 
definition of 'obscene' having regard to the standards of 
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contemporary society in which it is read. The standards 
of contemporary society in India are also fast 
changing. The adults and adolescents have available to 
them a large number of classics, novels, stories and 
pieces, of literature which have a content of sex, love and 
romance. As. observed in Udeshi's(1) case if a reference 
to sex by itself is considered obscene, no books can be 
sold except those which are purely religious. In the field 
of art and cinema also the adolescent is. shown situations 
which even a quarter of a century ago would be 
considered derogatory to public morality, but having 
regard to changed conditions are more taken for 
granted without in anyway tending to debase or 
debauch the mind. What we have to see is that whether 
a class, not an isolated case, into whose hands the book, 
article or story falls suffer in their moral outlook or 
become depraved by reading it or might have impure 
and lecherous thought aroused in their minds. The 
charge of obscenity must, therefore, be judged from this 
aspect."

(iii)   Aveek Sarkar vs. State of West Bengal, (2014) 4 SCC 257 - In this 
case the Supreme Court has held that for determining obscenity hick-line test is 
not correct test, but the community standard test is the correct test. Para 23 of this 
citation has been reproduced in the written submissions, which is as below :-

"23.  We are also of the view that Hicklin test is not the 
correct test to be applied to determine "what is 
obscenity". Section 292 of the Indian Penal Code, of 
course, uses the expression 'lascivious and prurient 
interests' or its effect. Later, it has also been indicated 
in the said Section of the applicability of the effect and 
the necessity of taking the items as a whole and on that 
foundation where such items would tend to deprave and 
corrupt persons who are likely, having regard to all the 
relevant circumstances, to read, see or hear the matter 
contained or embodied in it. We have, therefore, to 
apply the "community standard test" rather than 
"Hicklin test" to determine what is "obscenity". A bare 
reading of Sub-section (1) of Section 292 , makes clear 
that a picture or article shall be deemed to be obscene

(i)  if it is lascivious;

(ii)  it appeals to the prurient interest; and

(iii) it tends to deprave and corrupt persons  
who are likely to read, see or hear the matter, 
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alleged to be obscene.

Once the matter is found to be obscene, the question may 
arise as to whether the impugned matter falls within any 
of the exceptions contained in Section. A picture of a 
nude/semi-nude woman, as such, cannot per se be called 
obscene unless it has the tendency to arouse feeling or 
revealing an overt sexual desire. The picture should be 
suggestive of deprave mind and designed to excite sexual 
passion in persons who are likely to see it, which will 
depend on the particular posture and the background in 
which the nude/semi-nude woman is depicted. Only those 
sex-related materials which have a tendency of "exciting 
lustful thoughts" can be held to be obscene, but the 
obscenity has to be judged from the point of view of an 
average person, by applying contemporary community 
standards.

(iv)   Samaresh Bose vs Amal Mitra, (1985) 4 SCC 289- In this citation it 
has been held that obscenity is not the same as vulgarity. Para 35 of this citation 
has been reproduced in the written submissions, which is as below :-

"35. We have read with great care. It is to be 
remembered that Sarodiya Desh is a very popular 
journal and is read by a large number of Bengalies of 
both sexes and almost of all ages all over India. This 
book is read by teenagers, young boys, adolescents, 
grown-up youngmen and elderly people. We are not 
satisfied on reading the book that it could be considered 
to be obscene. Reference to kissing, description of the 
body and the figures of the female characters in the 
book and suggestions of acts of sex by themselves may 
not have the effect of depraving, debasing and 
encouraging the readers of any age to lasciviousness 
and the novel on these counts, may not be considered to 
be obscene. It is true that slang and various 
unconventional words have been used in the book. 
Though there is no description of any overt act of sex, 
there can be no doubt that there are suggestions of sex 
acts and that a great deal of emphasis on the aspect of 
sex in the lives of persons in various spheres of society 
and amongst various classes of people, is to be found in 
the novel. Because of the language used, the episodes in 
relation to sex life narrated in the novel, appear vulgar 
and may create a feeling of disgust and revulsion. The 
mere fact that the various affairs and episodes with 
emphasis on sex have been narrated in slang and 
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vulgar language may shock a reader who may feel 
disgusted by the book does mot resolve the question of 
obscenity. It has to be remembered that the author has 
chosen to use such kind of words and language in 
expressing the feelings,  thoughts and actions of Sukhen 
as men like Sukhen could indulge in to make the whole 
thing realistic. It appears that the vulgar and slang 
language used have greatly influenced the decision of 
the Chief Presidency Magistrate and also of the learned 
Judge of the High Court.   The observations made by 
them and recorded earlier go to indicate that in their 
thinking there has been kind of confusion between 
vulgarity and obscenity. A vulgar writing is mot 
necessarily obscene. Vulgarity arouses a feeling of 
disgust and revulsion and also boredom but does mot 
have the effect of depraving, debasing and corrupting 
the morals of any reader of the novel, whereas obscenity 
has the tendency to deprave and corrupt those whose 
minds are open to such immoral influences. We may 
observe that characters like Sukhen, Shikha, the father 
and the brothers of Sukhen, the business executives and 
others portrayed in the book are not just figments of the 
author's imagination. Such characters are often to be 
seen in real life in the society. The author who is a 
powerful writer has used his skill in focussing the 
attention of the readers on such characters in society 
and to describe the situation more aloquently he has 
used unconventional and slang words 80 that in the 
light of the author's understanding, the appropriate 
emphasis is there on the problems. If we place ourselves 
in the position of the author and judge the novel from his 
point of view, we find that the author intends to expose 
various evils and ills pervading the society and to pose 
with particular emphasis the problems which ail and 
afflict the society in various spheres. He has used his 
own technique, skill and choice of words which may in 
his opinion, serve properly the purpose of the novel. If 
we place our selves in the position of readers, who are 
likely to read this book, and we must not forget that in 
this class of readers there will probably be readers of 
both sexes and of all ages between teenagers and the 
aged, we feel that the readers as a class will read the 
book with a sense of shock, and disgust and we do not 
think that any reader on reading this book would 
become depraved, debased and encouraged to 
lasciviousness. It is quite possible that they come across 
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such characters and such situations in life and have 
faced them or may have to face them in life. On a very 
anxious consideration and after carefully applying our 
judicial mind in making an A objective assessment of 
the novel we do not think that it can be said with any 
assurance that the novel is obscene merely because 
slang and unconventional words have been used in the 
book in which there have been emphasis on sex and 
description of female bodies and there are the 
narrations of feelings, thoughts and actions in vulgar 
language. Some portions of the book may appear to be 
vulgar and readers of cultured and refined taste may 
feel shocked and disgusted. Equally in some portions, 
the words used and description given may not appear to 
be in proper taste. In some places there may have been 
an exhibition of bad taste leaving it to the readers of 
experience and maturity to draw the necessary 
inference but certainly not sufficient to bring home to 
the adolescents any suggestion which is depraving or 
lascivious. We have to bear in mind that the author has 
written this novel which came to be published in the 
Sarodiya Desh for all classes of readers and it cannot 
be right to insist that the standard should always be for 
the writer to see that the adolescent may not be brought 
into contact with sex. If a reference to sex by itself in any 
novel is considered to be obscene and not fit to be read 
by adolescents, adolescents will not be in a position to 
read any novel and will have to read books which are 
purely religious . We are, therefore, of the opinion that 
the Courts below went wrong in considering this novel 
to be obscene. We may observe that as on our own 
appreciation of the novel, we are inclined to take a view 
different from the view taken by the Courts below, we 
have taken the benefit of also considering the evidence 
given in this case by two eminent personalities in the 
literary field for proper appreciation and assessment by 
us. It has already been held by this Court in two earlier 
decisions which we have already noted that the 
question whether a particular book is obscene or not, 
does not altogether depend on oral evidence because it 
is duty of the Court to ascertain whether the book 
offends the provisions of S.292 I.P.C. but it may be 
necessary if it is at all required, to rely to a certain 
extent on the evidence and views of leading litterateurs 
on that aspect particularly when the book is in a 
language with which the court is not conversant . It is 
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indeed a matter of satisfaction for us that the views 
expressed in course of their evidence by the two eminent 
persons in the literary field are in accord with the views 
taken by us."

62. Thus in substance, it has been sought to be stated by way of written 
submissions that stray portrayal in the impugned material should not be yardstick 
for determining obscenity, that the test for judging is that of an ordinary man of 
commonsense and not that of a hypersensitive man, that the impugned material 
should be seen from the standards of contemporary society, which in India is fast 
changing and that vulgarity should not be confused with obscenity.

63. The test of contemporary society would be that what may have been 
considered obscene in the past may now not be considered so since the standards 
of society does not remain the same in the matter of considering as to what is 
obscene and what is not [vide Ajay Goswami (supra)].

64. Reverting back to the episode under consideration, the story revolves 
around aspects of sexuality wherein a lady desiring physical enhancements from a 
plastic surgeon, approaches him and is immediately shown to be enticing him and 
indulging in physical intimacy with him. The scenes of physical intimacy depict 
acts of copulation which are although not graphic in nature but are simulated 
which have been termed to be obscene. As per the complainant, depiction of such 
simulated sexual activity between these two persons who do not even know each 
other indulging in raw animal passion without involvement of emotions exposes 
the intent of the director/producer to arouse similar feelings in the minds of 
audience. Such scenes are shown on more than one occasion. Allegedly, similar 
act of indulgence in sex is shown between love interest of male protagonist and the 
male character. wherein the male is shown to be taking advantage without being 
emotionally involved with his love interest.

65. The question is whether such depiction would be considered to be 
obscene or not. In the written submissions, it has been stated that the web series is 
about interpersonal relationship and different circumstances/situations arising 
there from and does not depict sexual conduct in a patently offensive manner and 
that there is no graphic sexual intercourse.

66. The Apex Court in various cases has made observations in respect of 
discerning as to whether the material in question is obscene or has an artistic 
value.

67. The Supreme Court in the case of Ajay Goswami vs. Union of
India (supra) has observed as under :-

"66. Where art and obscenity are mixed, what must be seen is 
whether the artistic, literary or social merit of the work in question 
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outweighs its "obscene" content. This view was accepted by this 
Court in Ranjit D. Udeshi v. State of Maharashtra, AIR 1965 SC 
881 case:

"Where there is propagation of ideas, opinions and 
information of public interest or profit the approach to 
the problem may become different because then the 
interest of society may tilt the scales in favour of free 
speech and expression. It is thus that books on medical 
science with intimate illustrations and photographs, 
though in a sense immodest, are not considered to be 
obscene but the same illustrations and photographs 
collected in book form without the medical text would 
certainly be considered to be obscene.

Where art and obscenity are mixed, the element of art 
must be so prepondering as to overshadow the obscenity 
or make it so trivial/inconsequential that it can be 
ignored; Obscenity without a preponderating social 
purpose or profit cannot have the constitutional 
protection of free speech".

68. Further in the case of Ranjit D. Udeshi (supra), the Apex Court has 
observed as under:-

28. This is where the law comes in. The law seeks to protect not 
those who can protect themselves but those whose prurient 
minds take delight and secret sexual pleasure from erotic 
writings. No doubt this is treating with sex by an artist and hence 
there is some poetry even in the ugliness of sex. But as Judge 
Hand said obscenity is a function of many variables. If by a 
series of descriptions of sexual encounters described in 
language which cannot be more candid, some social good might 
result to us there would be room for considering the book. But 
there is no other attraction in the book. As J.B. Priestley said, 
"Very foolishly he tried to philosophize upon instead of merely 
describing these orgiastic impulses; he is the poet of a world in 
rut, and lately he has become its prophet, with unfortunate 
results in his fiction, (The English Novel p. 142 (Nelson)). The 
expurgated copy is available but the people who would buy the 
unexpurgated copy do not care for it. Perhaps the reason is as 
was summed up by Middleton Murray:

"Regarded objectively, it is a wearisome and oppressive book; 
the work of a weary and hopeless man. It is remarkable, indeed 
notorious for its deliberate use or unprintable words."

69. The aforesaid citations show that the Court should be careful in reading 
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the true intent of the author of impugned material and should see to it that a 
patently obscene material is not being passed of euphemistically in the garb of 
study reflecting upon the psychological aspect of sexual behaviour in persons.

70. As per the complainant, in the depicted scenes of the episode under 
consideration, scenes of physical passion run through out the story line which 
discloses the intention of the producers and promoters of the episode to cater to 
the baser instinct of audience.

 This submission was considered.

71. The Indian audiences have of course come of age from the times of two 
flowers cuddling each other symbolizing male and female union to more explicit 
manners of displaying such activity. Still, the acceptable norms of permissiveness 
in the society cannot be equated with declining moral values. What is patently 
obscene from an ordinary person's point of view, would remain to be so for all 
times to come. There is always a thin line between what are acceptable limits of 
display of physical intimacy and obscenity.

72. In the case of Samaresh Bose vs Amal Mitra's (supra) it has been held that 
for determining whether the impugned material is obscene or not, an objective 
assessment of the material is required. It has been warned that in the matter of 
objective assessment the subjective attitude of a judge hearing the matter is likely 
to influence his mind and his decision on the question and in order to eliminate any 
subjective element or personal preference on the part of the judge, the evidence on 
record ought to be considered and also the views expressed by a reputed or 
recognized authors of literature may also be taken help of. The following paragraph 
of the case of Samaresh Bose vs Amal Mitra's (supra) is being reproduced below :-

"In England, as we have earlier noticed, the decision on 
the question of obscenity rests with the jury who on the 
basis of the summing up of the legal principles governing 
such action by the learned Judge decides whether any 
particular novel, story or writing is obscene or not. In 
India, however, the responsibility of the decision rests 
essentially on the Court. As laid down in both the 
decisions of this Court earlier referred to, "the question 
whether a particular article or story or book is obscene or 
not does not altogether depend on oral evidence, because 
it is the duty of the Court to ascertain whether the book or 
story or any passage or passages therein offend the 
provisions Section 292 of I.P.C." In deciding the question 
of obscenity of any book, story or article the Court whose 
responsibility it is to adjudge the question may, if the 
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Court considers it necessary, rely to an extent on evidence 
and views of leading literary personage, if available, for 
its own appreciation and assessment and for satisfaction 
of its own conscience. The decision of the Court must 
necessarily be on an objective assessment of the book or 
story or article as a whole and with particular reference to 
the passages complained of in the book, story or article. 
The Court must take an overall view of the matter 
complained of as obscene in the setting of the whole work, 
but the matter charged as obscene must also be 
considered by itself and separately to find out whether it is 
so gross and its obscenity so pronounced that it is likely to 
deprave and corrupt those whose minds are open to 
influence of this sort and into whose hands the book is 
likely to fall. Though the Court must consider the question 
objectively with an open mind, yet in the matter of 
objective assessment the subjective attitude of the Judge 
hearing the matter is likely to influence, even though 
unconsciously, his mind and his decision on the question. 
A Judge with a puritan and prudish outlook may on the 
basis of an objective assessment of any book or story or 
article, consider the same to be obscene. It is possible that 
another Judge with a different kind of outlook may not 
consider the same book to be obscene on his objective 
assessment of the very same book. The concept of 
obscenity is moulded to a very great extent by the social 
outlook of the people who are generally expected to read 
the book. It is beyond dispute that the concept of obscenity 
usually differs from country to country depending on the 
standards of morality of contemporary society in different 
countries. In our opinion, in judging the question of 
obscenity, the Judge in the first place should try to place 
himself in the position of the author and from the view 
point of the author the judge should try to understand 
what is it that the author seeks to convey and whether what 
the author conveys has any literary and artistic value. The 
Judge should thereafter place himself in the position of a 
reader of every age group in whose hands the book is 
likely to fall and should try to appreciate what kind of 
possible influence the book is likely to have in the minds of 
the readers. A Judge should thereafter apply his judicial 
mind dispassionately to decide whether the book in 
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question can be said to be obscene within the meaning of 
Section 292 I.P.C. by an objective assessment of the book 
as a whole and also of the passages complained of as 
obscene separately. In appropriate cases, the Court, for 
eliminating any subjective element or personal preference 
which may remain hidden in the sub-conscious mind and 
may unconsciously affect a proper objective assessment, 
may draw upon the evidence on record and also consider 
the views expressed by reputed or recognised authors of 
literature on such questions if there be any for his own 
consideration and satisfaction to enable the Court to 
discharge the duty of making a proper assessment".

73.  The above observation shows that in order to determine as to whether a 
particular matter is obscene or not, recording of evidence may be an important 
exercise. As far as the present case is concerned, it cannot be stated outrightly that 
the impugned episode is not obscene.

74. The learned counsel for the respondent/State has stated that not only the 
aforesaid episode is available for only persons above 18 years of age but any one 
can see the aforesaid episode without subscribing to the web series and thus the 
episode is extremely harmful and outrightly obscene from the point of view of 
minors also who are more prone to be influenced by such scenes.

75. If the aforesaid submission is true, then there would be little doubt that 
such unrestricted display of material would come in the realm of obscenity 
because minors are more prone to depravity of their minds on watching such 
material.

76. However, one must hasten to add that it is not intended that such dramas be 
written only in such a manner which are proper from the point of view of minors. 
The Apex Court in the case of Chandrakant Kalyandas Kakodkar vs. State of 
Maharashtra, (supra) has observed as under :-

"But to insist that the standard should always be for the writer to 
see that the adolescent ought not to be brought into contact with 
sex or that if they read any references to sex in what is written 
whether that is the dominant theme or not they would be 
affected, would be to require authors to write books only for the 
adolescent and not for the adults."

77. Even in the case of Ranjit D. Udeshi's (supra), it has been held that barely a 
reference to sex by itself if were to be considered obscene, then no books can be 
sold except those which are purely religious. In the case of Samaresh Bose vs Amal 
Mitra's (supra) it has been observed in para 35 that if a reference to sex by itself in 
any novel is considered to be obscene and not fit to be read by adolescents, 
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adolescents will not be in a position to read any novel and will have to be read 
books which are purely religious.

78. The aforesaid excerpts of the Apex Court judgments are drawn in order to 
put across a view that in the present time it is not possible not even expected to 
shield adolescence from depictions of sensuality in pictorial form or in books. 
However, as already observed earlier, a line has to be drawn so that such depictions 
do not transgress such boundaries which may involve depravity of the minds of 
minors in a manner which impedes their wholesome growth of impressionable 
minds.

79. Coming now to the concept of obscenity in respect of persons who are 
more than 18 years of age, the Hon'ble Apex Court in the case of Samaresh Bose 
(supra) has laid down that the Court must take an overall view of the matter 
complained of as obscene in the setting of the whole work, but the matter charged 
as obscene must also be considered by itself and separately to find out whether it is 
so gross and that its obscenity was so pronounced that it is likely to deprave and 
corrupt and those minds are open to influence of this sort and into whose hands the 
book is likely to fall.

80. There is no doubt about the fact that the standard of obscenity is not the 
same in respect of minors and in respect of adult persons and the standard is that of 
an average person and not highly sensitive person. It would be apt to the Court the 
observations made by Hon'ble Apex Court in the case of Director General, 
Directorate General of Doordarshan vs. Anand Patwardhan reported in 2006 8 
SCC 433 has held as under:

32(a) "whether an average person, applying contemporary 
community standards would find that the work, taken as a whole, 
appeals to the prurient interest..... 

(2) whether the work depicts or describes, in a patently offensive 
way, sexual conduct specifically, defined by the applicable state of 
law, and

(3) whether the work, taken as a whole, lacks serious literary, 
artistic, political, or scientific value".

81. Applying the test of obscenity from the point of view of an ordinary person 
as laid down in citations mentioned above, there is substance in the submissions of 
the learned counsel for State that the episode could be catering to the prurient 
interest of any normal major person, although one must hasten to add that it is 
through leading of evidence only, that the test of obscenity would be affirmed [(as 
per the observations made in the case of Samaresh Bose (supra)]. What is 
punishable is "obscenity" and once the material comes within the ambit of 
obscenity, it is immaterial that the person is major in terms of age. The only test 
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would be the test of an ordinary person and not hyper-sensitive person. The word 
'prurient' in Oxford dictionary means "having or engaging an excessive interest 
in sexual matters, especially the sexual activity of others". The word ' lascivious' 
means "feeling or revealing an overt sexual interest or desire".

82. During the course of argument, much stress has been laid upon the 
freedom of speech and expression guaranteed under Article 19(1) (A) of the 
Constitution of India. In the case of Ranjit D. Udeshi's case (supra), the Hon'ble 
Apex Court has dealt with this aspect but has stressed upon the fact if the 
impugned material is such which is not in the interest of public decency or 
morality, the State may make the appropriate law to restrict such freedom of 
speech and expression. In para-8 of the above citation, it has been observed as 
under:-

"Speaking in terms of the Constitution it can hardly be claimed 
that obscenity which is offensive to modesty or decency is within 
the constitutional protection given to free speech or expression, 
because the article dealing with the right itself excludes it. That 
cherished right on which our democracy rests is meant for the 
expression of free opinions to change political or social 
conditions or for the advancement of human knowledge. This 
freedom is subject to reasonable restrictions which may be 
thought necessary in the interest of the general public and one 
such is the interest of public decency and morality. Section 292, 
Indian Penal Code, manifestly embodies such a restriction 
because the law against obscenity, of course, correctly 
understood and applied, seeks no more than to promote public 
decency and morality ".

83. Thus, while considering as to whether a particular material is obscene or 
not, the aspects of morality and public decency will also be required to be kept in 
mind.

84. It has been submitted on behalf of respondent/State that in the impugned 
episode, a medical practitioner has been shown to be satiating his lust from his 
own patient/client which demeans and erodes the medical ethics, which is a 
breach of Hippocratic oath prohibiting such activities by medical practitioners 
with their patients and depiction of such scenes can only be considered to be 
against public decency or morality. The lady who approaches the male protagonist 
for her physical enhancement wants continuation of sexual relation with him even 
after knowing that he is none but her own son-in-law. Such indulgence by step 
mother-in-law, though falling short of incest, still breaches the unwritten code of 
acceptable moral conduct and decency as per Indian mores. Thus, as per learned 
counsel, primafacie there is not only a breach of public decency and morality 
calling for application of Article 19(2) of the Constitution of India, but as 
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discussed earlier, the depicted material is lascivious and appealing to the prurient 
interest of audience.

85. The aforesaid submissions are quite substantial and it would be a matter of 
deep deliberation and a convoluted exercise to determine as to whether the 
episode is obscene or not and at this stage, it would be inappropriate to take a final 
call.

86. Learned senior counsel for the petitioner has stated that depictions in the 
impugned material does not satisfy the Miller Test (Miller vs. California 413 US 
25 (1973) which is considered as grundnorm in USA for testing as to whether the 
material is obscene or not. The aforesaid case is based on the standards prevailing 
in USA, which test, one is afraid cannot be imported for determining obscenity in 
peculiar Indian conditions.

87. It has also been mentioned that Internet is full of much more explicit forms 
of obscenity and therefore much ado ought not be made about the impugned 
material.

88. The flooding of obscene material on Internet is primarily because the 
concerned authorities have not been able to device a mechanism to isolate and 
prevent such material and such failure ought not to be considered to be valid 
rationalization on the part of petitioner. Such submission is akin to an excuse by a 
person who spreads garbage in a residential colony on the ground that the 
aforesaid colony is already unhygienic and unclean.

89. The petitioner has submitted that appropriate precautions have been taken 
by publishing a disclaimer that the programme contains a strong language, mature 
and intimate scenes between the characters and that neither ALT Balaji nor ZEE 5 
intends to endorse, promote, encourage and support any actions.

90. Learned senior counsel for the petitioner submits that apart from the 
aforesaid disclaimer, terms of use placed at Annexure-P/6 are also laid down in 
which it has been mentioned that subscriber has to be at-least eighteen years of age 
for watching such programme and that such subscribers shall not create a 
submission that any material transmitted is objectionable on any account. The 
following part of the terms and conditions were specifically referred to which are 
as under:-

"Users hereby acknowledged that certain content on the Site(s)/ 
App(s) is for use solely by responsible adults over the age of 
eighteen years or the age of consent in the jurisdiction from which 
it is being accessed. There are various genres of content suitable 
for the consumption by the users and also for the users below the 
age of eighteen years and also for the users above eighteen years of 
age, have attained the age of majority. Should the user choose to 
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access such content intended for the consumption by the user 
above the age of eighteen years, then such user shall be making the 
following representations. "

(1) that the user has attained the age of majority or at-least 
eighteen years of age and has the legal right to access and/or 
possess the content meant for adults.

(2) that the user has voluntarily chosen to access such content, 
accused he/she wants to view the same and does not find the said 
content to be offensive or objectionable.

(3) that by view any part or portion of content intended for the 
consumption by the users above the age of eighteen years available 
on the application/website, the user agrees that the user shall not 
hold the owners of the application/website ALT-Balaji, its 
Directors or its employees responsible for any such material.

(4) that the user will exit this Site(s)/App(s) immediately 
should he/she be in anyway offended by the adult nature of the 
content.

(5) that the user understands and agrees to abide by the 
standards and laws of India or the jurisdiction from which it is 
being accessed.

91. Regarding such disclaimer and the terms of use preventing the subscriber 
from complaining do not insulate the petitioner from action against her if the 
material itself invokes application of Section 67 of Information Technology Act, 
2000. Section 67 of Information Technology Act is a cognizable offence and no 
condition such as disclaimer etc can prevent a person from lodging the FIR in 
respect of such offence. In Ranjit D. Udeshi's case (supra), it has been observed by 
Hon'ble Apex Court that the offence of obscenity involves strict liability and once 
the material is primafacie considered to be obscene, there can be no escape from 
the liability.

92. Learned senior counsel for the petitioner submits that a person who has 
paid the subscription fee is expected to know as to what kind of material would be 
transmitted and such person cannot later on complain that he or she was annoyed 
on watching such material. The citation of Bombay High Court in the case of State 
of Maharashtra vs. Joycezed reported in 1973 SCC Online Bombay Page 141 has 
been cited in support of such citation.

93. As per the facts of this case, on coming to know that an adult form of dance 
i.e. Cabaret Dance show being performed in a hotel, the police department had 
deputed a police officer who entered the hotel as a decoy customer. The dance was 
erotic in nature. Later on, the complaint was lodged by the same police officer. 
The Court held that any customer who goes to a hotel where Cabaret show is run 
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has implicitly given the consent to take the risk of mental harm of being annoyed 
by obscene sounds and dances which Cabaret performer may give. The maxim 
'Volenti Non-Fit Injuria' must apply to the annoyance, if any. Para Nos.10 and 26 
in respect of Cabaret dance, are as under:

Para 10: It is well known that any person above eighteen who 
enters a hotel where a cabaret show is on the floor, must have so 
entered either to enjoy the show or to run the tempting risk of the 
harm of annoyance, if he so feels, as a result of the obscene acts 
and sounds normally making up such a cabaret show. It is not 
suggested in this case that any of the customers was below 
eighteen. Having once entered the floor of the hotel he must 
know that he will be compelled to run the risk of the alleged 
harm by way of mental annoyance, if any. Any reasonable and 
prudent person with average common sense knows or ought to 
know before entering a hotel like Blue Nile, where cabaret 
shows are run, that the cabaret artists, whether male or female 
or both, are bound to show acts and make sounds accompanied 
by cabaret music, sexual or erotic gestures and revelation and 
play of parts of male or human bodies normally not exposed to 
public view on account of modesty or current fashions in 
society. Any person who desires to avoid the alleged mental 
harm of annoyance or psychological shocks on seeing what to 
some may be secret, sacred or profane parts of the male or 
female body is at perfect liberty not to go to such hotels or buy 
tickets for such obscene or annoying shows.

Para 26: The question as to whether, in principle, an adult 
person who buys a seat at a table in a hotel like Blue Nile, 
knowing that there is a cabaret show and watches the cabaret 
show, can complain of an offence under section 294 was not 
raised in that case. In my judgment, however, for the reasons 
stated already such a person can never complain in a Criminal 
Court of annoyance. Cabaret or similar strip-tease dances are 
known and done in many big cities "all over the world". They 
are advised in the newspapers. The hotels try to what public 
appetites by salicious advertising in their show-cases. A person 
who enters such a hotel to attend such show, runs the risk of both 
enjoyment or annoyance according to his own nature and the 
nature of the cabaret shows. A wise and prudent person who 
does not like to be annoyed with such dances.

94. The above submission was considered.

95. Regarding this submission, it may be stated that Bombay High Court in 
the case of Joycezed's case (supra), had drawn the conclusion on the basis of 
maxim of volenti non-fit injuria. However, I am afraid, this principle applies in a 
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matter involving tortuous liability and not criminal liability. Hence, in my humble 
opinion, once it is determined that the material is obscene, then person liable for 
depicting such material or causing to depict such material cannot escape his 
liability on the ground that the subscriber having opted to watch it cannot make a 
complaint thereafter. Further, the disclaimer only had warned against scenes of 
intimacy in the episode but if the depicted scenes transcend into such gross 
display of lust that transgressing bare depiction of intimacy, such scenes enter into 
the realm of obscenity, a subscriber would be well within his right to complain.

96. Thus, at this stage it cannot be stated that provisions of Section 67 of IT 
Act are not attracted. Regarding Section 67-A of IT Act also, one has to decide as 
to what is the true meaning of sexually explicit acts i.e. whether a graphic 
depiction would only constitute "explicit Act" or whether a simulated act of 
copulation may also result in invoking this provision.

97. Now coming to the submission that provisions of Section 294 of Cr.PC are 
not applicable. It has already been discussed that a subscriber may also feel 
annoyed because the portrayal in the episode may have breached his limits of 
tolerance when the aspects of morality and public decency also get involved along 
with lascivious character of the episode.

98. The other argument is that Section 294 of Indian Penal Code is not  
applicable because the web series can only be watched by subscribers and not by 
everyone who has not paid the subscription fees and therefore the episode is not 
shown in 'public space' but is limited to private space. 

99. Learned senior counsel for the petitioner has referred to number of 
citations for interpreting as to what is a public place. He submits that public place 
is one such place where members of the public have uncontrolled rights to make 
ingress and exit. The citations are as under:-
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MEANING OF PUBLIC PLACE - INTERPRETATION 
UNDER VARIOUS ACTS

1 Directorate of Revenue vs. 
Mohammed Nisar Holia (2008) 2 
SCC 370 

NDPS Act u/s 43. Hotel room. 
is not a public place. 

2 Vennapusa    Gangireddy    @ 
Sadhu vs. State of A.P. 2007 
Indlaw AP 51; 2007 (2) ALT-345 

SC/ST Act - Public place discussed. 

3 Malathi vs. State of Kerala (2002) 
3 KLT (SN 71) 50 (KERALA 
HC) 

Section 133 CrPC - Public place 
discussed. 
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4 Cricket Association of India vs. 
Calcutta               Municipal 

Corporation 2015 SCC Online Cal 
756. 
Follows Calcutta Municipal 
Corporation, AIR 1959 Cal. 704. 

Kolkata Municipal Corporation Act. -  
Eden Garden Ground, inside of it or the  
portion which a person enters  upon 
production of valid authority to enter,
cannot be considered a public place
within the meaning of Section 204 of 
the Act.

 
 
 

 
5 Corporation  of Calcutta vs. Sarat 

Chandra Ghatak 
MANU/WB/0199/1959 

Calcutta  Municipal  Act,  1951,-  
Section 299 of the Act defines Public 
Place as "Place to which the public has 
legal right to access." Cinema house is 
not a public place. 

6 Lala and Others vs. Emperor AIR 

1930 Oudh 394 

Gambling Act, - (S.13) Public place is 
one which is in full view of public and 
one to which the public has access.  
(Set-aside order of conviction)  

7 In Re: Muthuswami Iyer and 
Others. 
Criminal  Revision   Petition 523 
of 1936 (Dated 26.11.1936) 

Offence of Affray under Section 159 IPC-  
Whether a place is public or not does not 
necessarily depend on the right of public 
as such to go the place, though of course 
a place to which public can go as of right 
must be a public place. (Eg. given of 
railway platforms, theatre halls, and open 
spaces resorted to by Public for purposes 
of recreation, amusement,  
etc). 

8 Chandrakant  Masaram  More vs. 
State of Maharashtra 
Criminal     Writ     Petition 
No.1577 of 2010 

Bungalow cannot be said to be a public 
place as no member of public could freely 
walk into the bungalow.  

9 Emperor vs. Babu Ram AIR 1927 

ALL 560 

Public Gambling Act -  A place to which 
the public had not by right, permission, 
usage or otherwise, access could not be a 
public place. 

10 Marsh v. Arscott (1982) 75 Cr. 

App.R.211 

Public Order Act, 1936, Section 9  

as amended by Criminal Justice  
Act, 1972, Section 33.-  Public place  
includes any highway and other premises 
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100.  Per contra, learned Additional Advocate General for the respondent/State 
has submitted that in the aforesaid citations, the term public place has been 
discussed with reference to the statute involved. However, the same term acquires 
a different meaning under Information Technology Act, 2000. The explanation of 
Section 80 of Information Technology Act has been referred to. Section 80 of 
Information Technology Act is being reproduced here as under: 

"80. Power of police officer and other officers to enter, search, 
etc.-

(1) Notwithstanding anything contained in the Code of 
Criminal Procedure, 1973 (2 of 1974), any police officer, not 
below the rank of a Deputy Superintendent of Police, or any 
other officer of the Central Government or a State Government 
authorized by the Central Government in this behalf may enter 
any public place and search and arrest without warrant any 
person found therein who is reasonably suspected of having 
committed or of committing or of being about to commit any 
offence under this Act. Explanation.-For the purposes of this 
sub-section, the expression "public place" includes any public 
conveyance, any hotel, any shop or any other place intended for 
use by, or accessible to the public. 

(2) Where any person is arrested under sub-section (1) by an 
officer other than a police officer, such officer shall, without 
unnecessary delay, take or send the person arrested before a 
magistrate having jurisdiction in the case or before the officer-
in-charge of a police station. 

or place to which, at the material time, the 
public have or are permitted to have 
access whether on payment or otherwise.  

11 Brannan. vs. Peek 

[1948] 1 K.B. 68 

Street Betting Act, 1906, -  A Public 
house is not a 'public place' withing the 
meaning of the Act.  

12 William v. Director of Public 
Prosecution 
[1992] 95 Cr. App. 415 

Criminal Justice Act, 1967,  
Section 91. - Distinction between people 
who gained access or gained access to 
enter a building went there as member of 
public or in private capacity.  
The landing of flats that was secure 
and locked, accessible with a key is not 
a public place. 
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(3) The provisions of the Code of Criminal Procedure, 1973 (2 
of 1974), shall, subject to the provisions of this section, apply, so 
far as may be, in relation to any entry, search or arrest, made 
under this section."

101.  Learned Additional Advocate General for the respondent/State submits 
that the word 'accessible to the public' itself shows that any member of the public 
who has attained the majority age can access the site on paying the subscription 
fees and thus, it is accessible to the public of above eighteen years of age on 
payment of subscription fees. 

102. A perusal of aforesaid provision shows that hotel, shop, public 
conveyance are also public place as against some of the aforesaid citations and the 
word "any other place intended for use by or, accessible to the public" would not 
only include free to air transmissions, but also transmissions based on 
subscription. Thus, prima facie provisions of Section 294 of Indian Penal Code, 
1860, are also attracted. 

103. Regarding Section 298 of Indian Penal Code, 1860, again number of 
citations have been put-forth by learned senior counsel for the petitioner. Section 
298 of IPC reads as under: 

Section 298 in The Indian Penal Code 

298. Uttering, words, etc., with deliberate intent to wound the 
religious feelings of any person.—Whoever, with the deliberate 
intention of wounding the religious feelings of any person, 
utters any word or makes any sound in the hearing of that 
person or makes any gesture in the sight of that person or 
places, any object in the sight of that person, shall be punished 
with imprisonment of either description for a term which may 
extend to one year, or with fine, or with both. 

104.� The aforesaid provision has been said to be attracted when the love interest 
of male physician invites him for attending 'Satyanarayan Katha'. Hearing this, 
the physician makes facial expression showing disgust at such invitation. 
However, such utterance or expressions of disgust has been shown in the 
background of intentions of male protagonist which is more inclined towards 
physical intimacy rather than attending the religious function/ceremony. Prima 
facie it does not appear that there was a deliberate intention to wound religious 
feelings of the complainant. Hence, there is substance in the submission that 
Section 298 of IPC is not attracted. 

105.� Regarding the submission that the episode depicts dishonor of national 
emblem and thereby an infringement of Section 3 of the State Emblem of India 
(Prohibition of Improper Use) Act, 2005, was committed by the petitioner, it 
would be appropriate to reproduce Section 3 which is as under :-
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"3.   Prohibition  of   improper   use   of   emblem. Notwithstanding 
anything contained in any other law for the time being in force, no 
person shall use the emblem or any colourable imitation thereof in any 
manner which tends to create an impression that it relates to the 
Government or that it is an official document of the Central 
Government, or as the case may be, the State Government, without the 
previous permission of the Central Government or of such officer of 
that Government as may be authorised by it in this behalf. "

106. As per complainant the objectionable scene attracting the above provision 
relates to an incident when the male protagonist is made to wear army officer's 
uniform by the wife of army officer before initiating sexual advancement by her 
and later on during the course of intimacy, forcibly unbuttons the said blazer of the 
uniform. As per the petitioner, the aforesaid scene is not intended in any way to 
harm or tarnished the reputation of Indian Army or uniform of Indian Army and 
the aforesaid scene is not the primal focal point of the story.

107. In the written submissions the petitioner has submitted that the impugned 
FIR does not disclose any allegations that the episode or the web series contained 
emblem or any colourable imitation thereof in any manner which tends to create 
an impression that it relates to the Government, which is an essential ingredient 
for constituting an offence under Section 3 of the State Emblem Act.

108. A perusal of Section 3 of the Act makes it clear that the breach of this 
provision would occur only when the emblem is used in order to create an 
impression that it relates to the Government or it is an official document of the 
Central Government. This provision could apply in cases where a person actually 
would use such emblem on his car or uniform, or any other place, thereby giving an 
impression that the aforesaid car, uniform etc. relates to the Government, i.e., it is 
Government property and the person shows as if he is authorized to use such 
property. Only such use of emblem is prohibited under the Act. Section 4 of the Act 
prohibits use of emblem for wrongful gain pertaining to any trade, business, patent 
or design etc. No other act or omission provides for punishment under the Act.

109. It is pertinent to mention that "The Prevention of Insults to National 
Honour Act, 1971", prohibits insulting National Flag and Constitution of India. 
This Act does not encompass National Emblem, regarding which Act of 2005 is 
the governing statute, provisions of which have already been discussed earlier.

110. After due consideration in view of the aforesaid discussions, it appears 
that the facts of the case are not such that this court may exercise its extraordinary 
powers under Section 482 of Cr.P.C for quashing the FIR atleast in respect of 
Section 67, 67-A of I.T. Act and Section 294 of IPC. Although, it would be fair 
enough to state that provision of Section 298 of IPC and the provision of the State 
Emblem Act are not found to have been breached. 
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111.  Consequently, the petition filed under Section 482 of Cr.P.C, stands 
dismissed.

Application dismissed

I.L.R. [2020] M.P. 2880
MISCELLANEOUS CRIMINAL CASE 

Before Mr. Justice Vishal Dhagat
M.Cr.C. No. 43474/2020 (Jabalpur) decided on 24 November, 2020

ANIRUDDH KHEHURIYA � ... Applicant

Vs. 

STATE OF M.P.            …Non-applicant                       

A.  Criminal Procedure Code, 1973 (2 of 1974), Section 439(1)(b) & 
482 – Modification/Alteration in Order – Held – For modification in bail order, 
petitioner ought to file application u/S 439(1)(b) Cr.P.C. but has filed 
application u/S 482 Cr.P.C. – Without entering into technicalities, petitioner 
being a poor person and is in jail inspite of bail order, condition to deposit Rs. 
75,000 in CCD, imposed in bail order is deleted – Application disposed.   

 (Para 16)

d- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 439¼1½¼b½ o 482 & 
vkns'k esa mikarj.k@ifjorZu & vfHkfu/kkZfjr  tekur ds vkns'k esa mikarj.k gsrq ;kph &
dks /kkjk 439¼1½¼b½ na-iz-la- ds varxZr vkosnu izLrqr djuk pkfg, ijarq mlus /kkjk 482 
na-iz-la- ds varxZr vkosnu izLrqr fd;k gS & pwafd ;kph ,d xjhc O;fDr gS rFkk tekur 
vkns'k gksus ds ckotwn tsy esa gS] rduhdh ckrksa ij /;ku u nsrs gq,] tekur vkns'k esa 
vf/kjksfir] lh-lh-Mh- esa :- 75000@& tek djus dh 'krZ gVk nh xbZ & vkosnu 
fujkd`rA 

B.  Criminal Procedure Code, 1973 (2 of 1974), Sections 437(5), 
439(1)(b), 439(2) & 482 – Modification/Alteration in Order – Held – Judicial 
Magistrate cannot alter or modify the conditions of bail order passed by it – 
Same can be modified or altered by Session Court or High Court exercising 
powers u/S 439(1)(b) Cr.P.C. – Magistrate, after deciding bail application 
becomes functus-officio, thus he rightly refused to modify the bail order 
passed by him.    (Paras 13 to 15)

[k-  n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk,¡ 437¼5½] 439¼1½¼b½] 
439¼2½ o 482 & vkns'k esa mikarj.k@ifjorZu & vfHkfu/kkZfjr & U;kf;d eftLVªsV] 
mlds }kjk ikfjr tekur vkns'k dh 'krksZa dks mikarfjr ;k ifjofrZr ugha dj ldrk & 
mDr dks l= U;k;ky; vFkok mPp U;k;ky; }kjk /kkjk 439¼1½¼b½ na-iz-la- ds varxZr 
'kfDr;ksa dk iz;ksx djrs gq, mikarfjr ;k ifjofrZr fd;k tk ldrk gS & tekur 
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vkosnu fofuf'pr djus ds i'pkr~ eftLVªsV indk;Z fuo`Rr gks tkrk gS] vr% mlus 
mlds }kjk ikfjr tekur vkns'k dks mikarfjr djus ls mfpr :i ls badkj fd;kA 

C.  Criminal Procedure Code, 1973 (2 of 1974), Section 362 & 439 – 
Modification/Alteration in Order – Power of Review – Held – Though bail order 
is an interlocutory order, but Cr.P.C. does not provide power of review to 
Courts exercising power under criminal jurisdiction – Section 362 is 
mandatory in nature and it provides that only clerical and arithmetical 
errors can be corrected in orders/judgments. (Para 14)

� x-  n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 362 o 439 & vkns'k esa 
mikarj.k@ifjorZu & iqufoZyksdu dh 'kfDr & vfHkfu/kkZfjr & ;|fi tekur vkns'k 
,d varoZrhZ vkns'k gS fdarq na-iz-la-] U;k;ky;ksa dks nkf.Md vf/kdkfjrk ds varxZr 
'kfDr dk iz;ksx djrs gq, iqufoZyksdu dh 'kfDr micaf/kr ugha djrh & /kkjk 362 
vkKkid Lo:i dh gS vkSj og micaf/kr djrh gS fd vkns'kksa@fu.kZ;ksa esa dsoy 
fyfidh; ,oa xf.krh; =qfV;ksa dk lq/kkj fd;k tk ldrk gSA 

� D.  Criminal Procedure Code, 1973 (2 of 1974), Sections 362, 
437(5) & 439(2) – Interpretation – Held – Power not directly and expressly 
provided to a Court cannot be said to be impliedly provided u/S 437(5) and 
439(2) Cr.P.C.     (Para 14)

� ?k-  n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk,¡ 362] 437¼5½ o 439¼2½ 
& fuoZpu & vfHkfu/kkZfjr & ,d U;k;ky; dks izR;{k ,oa vfHkO;Dr :i ls tks 'kfDr 
micaf/kr ugha gS mls /kkjk 437¼5½ ,oa 439¼2½ na-iz-la- ds varxZr foof{kr :i ls 
micaf/kr gksuk ugha dgk tk ldrkA 

Case referred:

2002 Cri.L.J. 1362.

Naveen Giri Goswami, for the applicant. 
H.S. Hora, P.L. for the non-applicant/State.

O R D E R
(Heard through Video Conferencing)

VISHAL DHAGAT, J.:- Petitioner has filed this petition under Section 482 
of Code of Criminal Procedure making a prayer for modification of order dated 
29.08.2020 passed in Bail Application No. 1219/2020 and order dated 01.10.2020 
passed in Bail Application No. 1448/2020 by Special Judge, Sagar (MP).

2. Petitioner Anirudh Khehuriya had filed an application for grant of bail under 
Section 439 of Code of Criminal Procedure in Crime No. 305/2020 for offences 
punishable under Sections 420 and 34 of Indian Penal Code. Learned trial Court 
allowed the application for bail on condition that applicant will deposit an amount of 
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Rs.75,000/-in CCD. Thereafter, another application was filed before the Court 
stating therein that petitioner is a poor person and he cannot deposit Rs.75,000/-, 
therefore, condition to deposit the amount shall be scrapped by the Court.

3. Learned Court dismissed the application on the ground that changing of 
condition in bail order will amount to reviewing earlier order and there is no 
power of review, therefore, application was rejected. 

4. Petitioner has approached this Court by filing the present petition under 
Section 482 of Cr.P.C. making a prayer to modify order dated 29.08.2020 and 
order dated 01.10.2020. 

5. It is submitted by the counsel for the petitioner that petitioner is a poor 
person and he cannot deposit Rs.75,000/-, therefore, said condition may be 
modified and he is ready to comply with rest of the conditions imposed upon him.

6. Heard the counsel for the petitioner as well as respondent. 

7. Before adverting to merits of the case, relevant provisions for deciding the 
issue are as under : 

8. Section 362 of Code of Criminal Procedure provides as under: 

"362. Court not to alter judgment - Save as otherwise provided 
by this Code or by any other law for the time being in force, no 
Court, when it has signed its judgment or final order disposing 
of a case, shall alter or review the same except to correct a 
clerical or arithmetical error." 

9. Section 439(1)(b) of Code of Criminal Procedure reads as under:  

"439(1) A High Court or Court of Session may direct- 

(b) that any condition imposed by a Magistrate when releasing 
any person on bail be set aside or modified: 

Provided that the High Court or the Court of Session shall, 
before granting bail to a person who is accused of an offence 
which is triable exclusively by the Court of Session or which, 
though not so triable, is punishable with imprisonment for life, 
give notice of the application for bail to the Public Prosecutor 
unless it is, for reason to be recorded in writing, of opinion that 
is not practicable to give such notice." 

10. Section 437(5) of Code of Criminal Procedure reads as under : 

"(5) Any Court which has released a person on bail under sub-
section (1), or sub-section (2), may, if it considers it necessary 
so to do, direct that such person be arrested and commit him to 
custody."  
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11. Section 439(2) of Code of Criminal Procedure reads as under: 

"(2) A High Court or Court of Session may direct that any 
person who has been released on bail under this Chapter be 
arrested and commit him to custody." 

12. The High Court of Karnataka in case of Brijesh Singh and etc.
vs State of Karnataka and etc. reported in 2002 Cri.L.J. 1362 has held as under :

"13. As regards compentency of the learned Sessions Judge to 
entertain revision against the order dated 12-7-2001 of the 
learned Magistrate in so far as it related to the bail for the 
husband, I find sufficient legal force and weight in the 
contention of Mr. M. T. Nanaiah. In the first instance, it must be 
pointed out that the argument of Smt. Pramila Nesargi for the 
wife highlighted to impress upon the Court that the trial 
Magistrate had no power to pass the subsequent order dated 12-
7-2001 altering or amending or deleting the conditions of the 
earlier bail order dated 16-6-2001 in any manner whatsoever is 
unacceptable. Of course, sub-section (2) of section 437, Cr.P.C., 
under which the application was filed by the husband, does not 
confer any such power on the learned Magistrate. But then, sub-
section (5) impliedly confers such power on him. This provision 
reads : 

"(5) Any Court which has released a person on bail under sub-
section (1) or sub-section (2), may, if it considers it necessary so 
to do, direct that such person be arrested and commit him to 
custody." 

Once by this provision in section 437, Cr.P.C. when the learned 
Magistrate is conferred with the power to cancel his order, then, 
as a logical corollary, it follows that he does have the power as 
well to amend or effect necessary alterations, short of 
cancellation, in the earlier bail order passed by him. Then, it is 
needless to state that any bail order passed by a trial Court is an 
interlocutory order within the meaning of sub-section (2) of 
section 397, Cr.P.C. (vide Usmanbhai Dawoodbhai v. State of 
Gujarat, (1988) 2 SCC271 : (AIR 1988 SC 922). 

Therefore, the contrary view taken by the learned Sessions 
Judge in his impugned order that the order of the learned 
Magistrate dated 12-7-2001 passed modifying his earlier order 
dated 16-6-2001 was without jurisdiction and was, therefore, 
subject to revision before him, is wholly erroneous. In that view of 
the legal position, the learned Sessions Judge ought not to have 
entertained the State's revision in Cr. R.P. No. 218/2001 by 
which the modified bail order of the learned Magistrate was 
challenged. As a necessary legal consequence, the order of the 
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learned Sessions Judge dated 26-7-2001 passed setting aside 
the order dated 12-7-2001 of the learned Magistrate, by 
allowing the State's revision in Cr. R.P. No. 218/2001, is 
obviously an order without jurisdiction and is of no effect in the 
eye of law. The resultant legal position, therefore, would be that 
the order dated 12-7-2001 of the learned Magistrate passed in 
modification of his earlier order dated 16-6-2001 stands 
unaffected. Therefore, the husband's Cr. P. No. 2571/2001 is 
entitled to succeed, without more."

13.  Considering the aforesaid provisions of law and also the judgment passed 
by the High Court of Karnataka in matter of Brijesh Singh (supra), I am of 
considered opinion that Section 439(1)(b) of Cr.P.C. is enabling provision which 
gives express power to High Court and Court of Session to modify or alter the 
conditions imposed by Magistrate while grating (sic : granting) bail. High Court 
and Sessions Court cannot modify or alter the conditions of bail order passed by it 
by a subsequent order. The High Court of Karnataka has held that since Sections 
437(5) and 439(2) of Cr.P.C. give power to concerned Court, if it considers 
necessary, to direct a person who is released on bail to be arrested and commit him 
to custody, therefore, there is implied power to the concerned Court to modify or 
alter the conditions imposed in the bail order. I do not agree with the law laid down 
by the Single Bench of Karnataka High Court in matter of Brijesh Singh (supra). 
Legislature has expressly and directly provided power to change the condition of 
bail order passed by a Magistrate to the Court of Sessions and High Court. If 
legislature intended that Magistrate can also alter or change the condition of the 
bail order passed by it than (sic : then) such power could have been provided to the 
Magistrate. Since legislature has not expressly given power to Magistrate to 
change or alter the conditions of bail order, such power cannot be exercised by 
Magistrate impliedly under Section 437(5) and 439(2) of Cr.P.C.

14.  Though bail order in (sic : is) an interlocutory order, but it has to be kept in 
mind that Cr.P.C. does not provide power of review to Courts exercising power 
under criminal jurisdiction and same has been provided to Courts exercising civil 
jurisdiction. Section 362 of Cr.P.C. is mandatory in nature and it provides that 
only clerical and arithmetical errors can be corrected in judgments signed or in 
final order disposing off a case. Final order and judgment shall not be reviewed 
but only for arithmetical or clerical errors. Condition of bail order is not a clerical 
or arithmetical error. Said condition is intentionally imposed by the Court 
granting bail to an accused person. Though, altering or modifying the condition 
will not change the tenor of bail order and order will remain same even if 
condition attached to bail is altered or reviewed, but such power has not expressly 
been provided to the Court which has passed the order. Therefore, power not 
directly and expressly provided to a Court cannot be said to be impliedly provided 
under Section 437(5) and 439(2) of Cr.P.C. Moreover, Section 439(1)(b) 
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expressly gives power to High Court and Sessions Court to alter or modify the 
condition of bail order passed by Magistrate. Court after deciding bail application 
become functus-officio. 

15. In these circumstances, I do not find any error in the order dated 
01.10.2020 passed in Bail Application No. 1448/2020. Sessions Court has rightly 
refused to modify the condition of bail order. 

16. Though petitioner ought to have filed an application under Section 
439(1)(b) of Cr.P.C. for modification or deletion or alteration of condition of bail 
order, but, petitioner has filed present petition under Section 482 of Cr.P.C. for 
modifying the condition. In such circumstances, without entering into the 
technicalities of the issue, as the matter relates to liberty of petitioner who is in jail 
in spite of bail order, I find it fit to interfere in the matter and delete the condition 
mentioned in bail order to deposit Rs.75,000/- in CCD, as imposed upon the 
petitioner vide order dated 29.08.2020. 

17. In this view of the matter, this miscellaneous petition is disposed off and 
condition to deposit Rs.75,000/- in CCD mentioned in order dated 29.08.2020 
passed in Bail Application No. 1219/2020 is deleted. The trial Court shall 
forthwith release the petitioner on furnishing bail bonds to the satisfaction of the 
trial Court. 

18. C.C. as per rules.

Order accordingly

I.L.R. [2020] M.P. 2885 (DB)
MISCELLANEOUS CRIMINAL CASE 

Before Mr. Justice Sanjay Yadav, Acting Chief Justice & 
Mr. Justice Sujoy Paul

M.Cr.C. No. 45501/2020 (Jabalpur) decided on 27 November, 2020

ARIF MASOOD    ... Applicant

Vs.

STATE OF M.P.                             …Non-applicant   

A.  Penal Code (45 of 1860), Section 153-A and Criminal Procedure 
Code, 1973 (2 of 1974), Section 438 – Anticipatory bail – Grounds – Held – 
Objectionable material/speech is already in possession of police, no 
possibility of tampering with the recordings – Police issued character 
certificate to applicant, thus previous criminal history pales into 
insignificance – Looking to nature and gravity of accusation, role of 
applicant, false text of second FIR and its prima facie maintainability, 
necessary ingredients for grant of anticipatory bail fully satisfied – 
Application allowed.  (Para 27 & 28)
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d- n.M lafgrk ¼1860 dk 45½] /kkjk 153&A ,oa n.M çfØ;k lafgrk] 1973 
¼1974 dk 2½] /kkjk 438 & vfxze tekur & vk/kkj & vfHkfu/kkZfjr & vkifRrtud 
lkexzh@Hkk"k.k igys ls gh iqfyl ds dCts esa gS] fjdkWfMZax esa gsjQsj djus dh dksbZ 
laHkkouk ugha & iqfyl us vkosnd dks pfj= izek.k&i= tkjh fd;k gS] vr% fiNyk 
vkijkf/kd iwoZo`Rr egRoghu gks tkrk gS & vfHk;ksx ds Lo:i rFkk xaHkhjrk] vkosnd 
dh Hkwfedk] f}rh; izFke lwpuk izfrosnu dh feF;k fo"k;&oLrq rFkk izFke n`"V~;k 
mldh iks"k.kh;rk dks ns[krs gq,] vfxze tekur eatwj djus ds fy, vko';d ?kVd 
iw.kZr% larq"V gksrs gSa & vkosnu eatwjA 

B.  Criminal Procedure Code, 1973 (2 of 1974), Section 82 & 438 – 
Absconder & Proclaimed Offender – Held – As a rule of thumb, it cannot be 
said that an absconder against whom a proclamation u/S 82 Cr.P.C. is not 
issued, is not entitled for anticipatory bail – No proclamation issued against 
applicant – Anticipatory bail cannot be denied on ground that applicant is 
absconding.      (Paras 20 to 23)

[k-  n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 82 o 438 & Qjkjh o 
mn~?kksf"kr vijk/kh & vfHkfu/kkZfjr & ,d lkekU; fu;e ds Lo:i] ;g ugha dgk tk 
ldrk fd ,d Qjkjh ftlds fo:) na-iz-la- dh /kkjk 82 ds varxZr mn~?kks"k.kk tkjh ugha 
gqbZ gS] vfxze tekur dk gdnkj ugha gS & vkosnd ds fo:) dksbZ mn~?kks"k.kk tkjh ugha 
gqbZ & vfxze tekur bl vk/kkj ij vLohdkj ugha dh tk ldrh fd vkosnd Qjkj gSA 

C.  Criminal Procedure Code, 1973 (2 of 1974), Section 154 – 
Second FIR – Maintainability – Held – Apex Court concluded that second 
FIR by rival party giving a different version of same incident is permissible – 
In instant case, second FIR not lodged as counter complaint by a rival party – 
prima facie it appears that second FIR is not maintainable.  (Para 18 & 19)

x-  n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 154 & f}rh; izFke 
lwpuk izfrosnu & iks"k.kh;rk & vfHkfu/kkZfjr & loksZPp U;k;ky; us ;g fu"df"kZr 
fd;k gS fd leku ?kVuk ds ckjs esa fHkUu dFku nsrs gq, fojks/kh i{kdkj }kjk f}rh; izFke 
lwpuk izfrosnu vuqKs; gS & orZeku izdj.k esa] fojks/kh i{kdkj ds }kjk dkmaVj ifjokn 
ds :i esa f}rh; izFke lwpuk izfrosnu iathc) ugha djk;k x;k & izFke n`"V~;k ;g 
izrhr gksrk gS fd f}rh; izFke lwpuk izfrosnu iks"k.kh; ugha gSA 

D.  Penal Code (45 of 1860), Section 153-A – Ingredients – Freedom 
of Expression – Held – Prima facie, applicant delivered speech and expressed 
his views which is certainly his valuable fundamental right – Right of 
freedom of expression must include freedom after expression as well, unless 
it is established with accuracy and precision that it has violated any 
legal/penal provision – No element in speech of applicant to attract Section 
153-A.    (Para 25)

?k-  n.M lafgrk ¼1860 dk 45½] /kkjk 153&A & ?kVd & vfHkO;fDr dh 
Lora=rk & vfHkfu/kkZfjr & izFke n`"V~;k] vkosnd us Hkk"k.k fn;k rFkk vius fopkj O;Dr 
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fd;s tks fd fuf'pr :i ls mldk cgqewY; ewyHkwr vf/kdkj gS & vfHkO;fDr dh 
Lora=rk esa vfHkO;fDr ds ckn dh Lora=rk dh 'kkfey gksuh pkfg,] tc rd fd 'kq)rk 
vkSj ;FkkZFkrk ds lkFk ;g LFkkfir ugha gks tkrk fd blls fdlh fof/kd@nkf.Md 
mica/k dk mYya?ku gqvk gS & vkosnd ds Hkk"k.k esa ,slk dksbZ rRo ugha tks /kkjk 153&A 
dks vkdf"kZr djrk gksA 

E.  Criminal Procedure Code, 1973 (2 of 1974), Section 438 – 
Anticipatory Bail – Factors & Parameters – Discussed and enumerated.                                                                                

(Para 26)

M-  n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 438 & vfxze tekur & 
dkjd o ekin.M & foosfpr ,oa izxf.krA 

Cases referred:

2001 (6) SCC 181, 2013 (6) SCC 348, 2013 (6) SCC 384, 1980 (2) SCC 
565, 2011 (1) SCC 694, 2012 (1) SCC 40, 1995 MPLJ 296, 1998 (2) MLJ 932, 
2018 (4) SCC 579, 2012 (8) SCC 730, 2014 (2) SCC 171, M.Cr.C. No. 9567/2014 
& M.Cr.C. No. 9568/2014 decided on 09.07.2014, M.Cr.C. No. 13420/2014 
decided on 22.09.2014, M.Cr.C. No. 6405/2016 decided on 25.04.2016, M.Cr.C. 
No. 4357/2017 decided on 02.05.2017, 1975 (Supp.) SCC 1, (2004) 13 SCC 292, 
(2013) 5 SCC 148.

Vivek K. Tankha with Ajay Gupta, for the applicant.
Purushendra Kaurav, A.G. with Pushpendra Yadav, Addl. A.G. for the 

non-applicant. 
O R D E R

The Order of the Court was passed by:
SUJOY PAUL, J.:- The applicant has filed this application under Section 438 
of Code of Criminal Procedure, 1908 (sic : 1973) (for short Cr.P.C.) for 
grant of anticipatory bail arising out of Crime No.857/20 registered at 
Police Station, Talaiya, District Bhopal relating to offence under Section 
153A of Indian Penal Code (IPC).

2.  Draped in brevity, the case of applicant is that he is an Advocate, active 
politician and elected member of legislative assembly from Bhopal. On 
29.10.2020, a protest was organized at Iqbal Maidan, Bhopal against the 
comments made by President of French Republic in reference to Islam. The 
applicant being an elected representative of his constituency also addressed the 
gathering and expressed his opinion on the comments of French President and 
condemned the comments made by him. The applicant also appealed the 
protesters to live with peace and harmony in society and not get instigated on the 
comments made by the President of France. The applicant also referred about the 
certain old incidence which had relation with patriotism and freedom movement 
of the country.
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3. In the aforesaid gathering dated 29.10.2020, the police force was present at 
the spot to oversee the agitation. An FIR No.852/20 (first FIR) dated 29.10.2020 
was registered against the applicant and other co-accused persons for committing 
offence under Section 188 of IPC. Subsequently, Section 269 and 270 of IPC and 
51B of Disaster Management Act, 2005 were added by the police. It is pointed out 
that in the first FIR (Annexure A/2) there was no mention regarding any speech 
given by present applicant which attracts Section 153A of IPC.

4. After six days from the date first FIR was lodged, Dr. Deepak Raghuwanshi 
(complainant) claiming himself to be General Secretary of Dharam Sanskriti 
Samiti preferred a complaint which was reduced in writing as FIR on 4.11.2020 
(second FIR) (Annexure A/3). This FIR No.857/20 is filed as Annexure A/3. It is 
averred that second FIR does not mention about the previous FIR.

5. Shri Vivek K. Tankha, learned senior counsel assisted by Shri Ajay Gupta, 
Advocate for the applicant urged that the first FIR was lodged by Sub Inspector 
Shiv Bhanu Singh who was present at the time of protest. As per the contents of 
first FIR, approximately 2,000 persons participated in the protest against the 
statement of President of France. These persons have not maintained social 
distancing and further violated the order passed under Section 144 of Cr.P.C. 
thereby committed offence under Section 188 of IPC. In the second FIR, 
following averments were made:

^^vkfjQ elwn o muds lkFkh lkoj ealwjh] vdhy my jgeku ubZe 
[kku] eks- lkykj] bdjke gklHkh] vCnqy ubZe }kjk bdcky eSnku esa 
jk"Vª fojks/kh vksr izksr Hkk"k.k nsdj oxZ oSeuLrk mUekn QSykus ds 
iz;Ru ds laca/k es egksn; fuosnu gS dh eS /keZ laLÑfr lfefr ds 
egkea=h in ij Hkksiky ls gwWa fnukad 29@10@20 dks bdcky eSnku 
ryS;k Hkksiky nksigj es Hkksiky e/; {ks= ds fo/kk;d Jh vkfjQ elwn 
ds usr`Ro es gtkjksa yksxks us izn'kZu dj Qzkal ds jk"Vªifr dk iwryk 
ngu fd;k x;k mlh nkSjku mUeknh Hkk"k.k nsdj vieku tud Hkk"k.k 
fn;k x;k rFkk ;g dgk¡ x;k dh Qzkal ds jk"Vªifr ds dk;Z dks 
Hkkjr esa cSBh fgUnw oknh ljdkj lgefr ns jgh gS rFkk e/; 
izns'k esa cSBh fgUnw oknh ljdkj eqfLye oxZ ds vieku dks lg 
ns jgh gS vr% fganqLrku dh dsanz o jkT; ljdkjs dku [kksydj 
lqu ys ;fn Qzkal ds mDr ÑR; dk fojks/k ugha fd;k x;k rks 
fgUnqLrku esa Hkh bZV ls bZV cktk nsaxs mlds }kj fn;s x, Hkk"k.k esa 
Hkkjr ljdkj ds ,d ea=h dk mYys[k Hkh fd;k x;k gS ftlls fgUnw 
oxZ vkØks'k iSnk gqvk gS ,oa Hkkjr rFkk Qazkl ls tks eS=h iw.kZ laca/k gS 
ml ij Hkh xyr izHkko iM+us dh laHkkouk gS e/; {ks= ds fo/kk;d ds 
lkFk muds lkFkh yksx }kjk dsanz o jkT; ljdkj ij vHknz Hkk"kk esa 
vkjksi yxk, x, ftlls izns'k ds lHkh oxZ /keZ tkrh Hkk"kkbZ o 
izknsf'kd lewg }kjk fof/kor fuokZfpr ljdkj o oxZ ij vk?kkr yxk 

2888 I.L.R.[2020]M.P.Arif Masood Vs. State of M.P. (DB)



gS Hkkjr dk lafo/kku /keZ fujis{k gS ,sls es feF;k :i ls nks"kkjksi.k dj 
fgUnw oknh ljdkj dk BIik yxk;k tkuk iw.kZr% xyr gS vr % /keZ 
laLÑfr bl izdkj ds ÑR; djus okyks ds fo:) dBksj ls dBksj 
dkuwuh dk;Zokgh dh tk;s ftlls fofHkUu /kekZs ds e/; Hk; dk 
okrkoju fufeZr gqvk gS Hkfo"; esa ,sls dksbZ ÑR; u fd, tk;sA^^

(Emphasis supplied)

The learned senior counsel placed reliance on the transcript of the speech 
of the applicant (filed with IA No.20571/2020) and argued that a simple reading of 
the transcript clearly shows that the aforesaid reproduced contents of the second 
FIR are factually incorrect and do not find place in the transcript/speech. 

6.  The applicant has already been granted bail by the competent court arising 
out of the first FIR. However, his application preferred under Section 438 of 
Cr.P.C. related to second FIR has been rejected by the Court below by order dated 
16.10.2020. 

7. The applicant has prayed for grant of anticipatory bail by contending that 
(i) the complainant of second FIR was not present at the place of protest whereas 
the Sub Inspector who lodged the first FIR was present at the said place; 
(ii) complaint is belatedly lodged as an afterthought which is malicious and 
contains false text; (iii) second FIR arising out of same incident is not 
maintainable and runs contrary to judgments of Supreme Court reported in 2001 
(6) SCC 181 (T.T. Antony vs. State of Kerala), 2013 (6) SCC 348 (Amit Bhai Anil 
Chandra Shah vs. The CBI and others), 2013 (6) SCC 384 (Anju Choudhary vs. 
State of UP) and the judgment of this Court in the case of Rahul Maheshwari Vs. 
State of M.P. (M.Cr.C. No.7810/2012); (iv) the recording of speech of applicant is 
already available with the prosecution and; therefore, no tampering of the same is 
possible; (v) the Superintendent of Police (Headquarter) issued character 
certificate to the applicant on 25.10.2020 Annexure R/1 which shows that total 31 
cases were registered against the applicant and applicant has been exonerated 
(because of acquittal/compromise/closure) in all such cases. The last offence 
registered against the applicant was Crime No.194/09 i.e. way back in the year 
2009. The applicant contested the assembly election from a constituency in which 
the ratio of Hindu and Muslim population is almost 50:50.

8. The learned senior counsel for the applicant placed reliance on 1980 (2) 
SCC 565 (Shri Gurbaksh Singh Sibbia and others vs. State of Punjab), 2011 (1) 
SCC 694 (Siddharam Satlingappa Mhetre Vs. State of Maharashtra) and 2012 (1) 
SCC 40 (Sanjay Chandra vs. CBI) to bolster his submission that necessary factors 
for grant of anticipatory bail are available in favour of present applicant. The order 
of Court below dated 17.11.2020 (filed with IA No.12878/2020) is referred to 
contend that the order of Court below is clear that no proclamation under Section
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82 of Cr.P.C. has been issued by the Court. Before taking action under Section 82 
of Cr.P.C., warrant was directed to be issued under Section 73 of Cr.P.C. to the 
applicant for securing his presence. In absence of any proclamation being issued 
under Section 82 of Cr.P.C, the applicant by no stretch of imagination can be 
treated to be a 'proclaimed offender'. Hence, there is no impediment in granting 
anticipatory bail to the applicant. Reference is also made to a Full Bench judgment 
of this Court reported in 1995 MPLJ 296 (Nirbhay Singh vs. State of MP) wherein 
it was held that even after the Magistrate issued process or at the stage of 
committal of the case to Sessions Court or even at a subsequent stage, if 
circumstances justify the invocation of Section 438 of Cr.P.C., anticipatory bail 
can be granted. This Full Bench decision was followed by Bombay High Court in 
1998 (2) MLJ 932 (Akhtar Ahmed Patel vs. State of Maharashtra). Lastly, it is 
reiterated that the objections taken by State regarding maintainability of this 
application, criminal antecedents of applicant and denial of bail being an 
absconder are devoid of substance. 

9.  Shri Purushendra Kaurav, learned Advocate General assisted by Shri 
Pushpendra Yadav, learned Additional Advocate General opposed the application 
by contending that (i) the first FIR contains partial facts relating to the protest 
whereas second FIR projects certain more events and contains information 
regarding the speech given by the applicant; (ii) second FIR is permissible in view 
of judgment reported in 2018 (4) SCC 579 (P. Sreekumar vs. State of Kerala and 
others); (iii) the contents of second FIR attracts Section 153A of IPC; (iv) the 
applicant did not join investigation and was not traceable. Hence a "farari 
panchnama" was prepared and an application was filed before the Court below for 
declaration of proclamation under Section 82 of Cr.P.C. The applicant being an 
absconder is not entitled to get anticipatory bail. Reliance is placed on the 
judgment of Supreme Court reported in 2012 (8) SCC 730 (Lavesh vs State), 2014 
(2) SCC 171 (State of MP vs. Pradeep Sharma) and the orders of this Court passed 
in M.Cr.C. No.9567/2014 and M.Cr.C. No.9568/2014 (Dr. Sudhir Sharma vs. 
State of M.P.) dated 09.07.2014, order dated 22.09.2014 passed in M.Cr.C. 
No.13420/2014 (Shailendra Yadav vs. State of M.P.), order dated 25.04.2016 
passed in M.Cr.C. No.6405/2016 (Muna Singh vs. State of M.P.) and on the order 
dated 02.05.2017 passed in M.Cr.C. No.4357/2017 (Sobran Batham vs. State of 
M.P.). The learned Advocate General has taken pains to contend that in view of 
these authorities, even if applicant is "absconding" and not declared as a 
"proclaimed offender", the question of granting anticipatory bail to him does not 
arise. Shri Kaurav argued that following portion of transcript attracts Section 
153-A of IPC:-
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^^vkfjQ elwn er dguk ;s dguk pkgrk gWw uch dh lhjr dks rqeus 
ugha i<+k blfy, xqLrk[kh+ dh gS ysfdu rqEgsa ;s ugha Hkwyuk pkfg, ml 
uch dks pkgus okys djksM+ks yksx viuh tku dh ckth Hkh yxkus ds 
fy, ;gka gkftj gq, gSa d+kt+h lkgc gekjs chp esa vk x;s gSa ge mudk 
Hkh bLrd+cky djrs gS Ýkal dh bl djrwr dks iwjh nqfu;k iwjk ek'kjk 
et+Eer dj jgk gS ysfdu vQlksl Hkkjr dh ljdkj Hkkjr ds vQs;j 
fefuLVj ,d V~ohV djrs gSa vkSj V~ohV ij dgrs gSa Qzkal ds jk"Vªifr us 
lgh djk rks ge crk nsuk pkgrs gS Hkkjr dh ljdkj dks dh eqx+kyrs esa 
er jguk oks Qzkal gS ;s fgUnqLrku gS igpku yks djksM+ks yksxks dh 
vkLFkk ds lkFk f[kyokM+ ugha dj ldrs rqEgsa gekjs iSxke dks Hkstuk 
gksxk vkt ge yksx Qzkal ds jktnwr dks Kkiu nsuk gS Kkiu ds tfj;s 
mUgsa crkuk gksxk eqYds fgUnqLrku [kM+k gks pqdk vkSj ,syku djrk gS 
uch dh xqLrk[k+h uch dh 'kku esa xqlrk[k+h cnkZ'r ugha djsaxsA^^ 

Lastly, it is urged that judgment of Nirbhay Singh (Supra) was passed in a 
complaint case whereas present matter is arising out of an FIR. Hence, said 
judgment cannot be pressed into service.

10. The parties confined their arguments to the extent indicated above.

11. We have bestowed our anxious consideration on rival contentions and 
perused the case diary.

12. The stand of applicant is that freedom of expression is his valuable 
fundamental right, which includes the right to express his view even against a 
tweet of a government functionary. On the other hand, the stand of the government 
is that the applicant has misused the liberty/freedom and delivered a speech in a 
public gathering which has elements to attract Section 153-A of IPC. Thus, second 
FIR was rightly lodged. In the case of Amitbhai Anilchandra Shah (supra), the 
Apex Court has taken note of serious task of the Court while deciding issues 
relating to fundamental rights of citizen and power of police to investigate a 
cognizable offence. The Court expressed its view in following words:-

"58.9. Administering criminal justice is a two end process, where 
guarding the ensured rights of the accused under the constitution is as 
imperative as ensuring justice to the victim. It is definitely a daunting 
task but equally a compelling responsibility vested on the court of law to 
protect and shield the rights of both. Thus, a just balance between the 
fundamental rights of the accused guaranteed under the constitution 
and the expansive power of the police to investigate a cognizable offence 
has to be struck by the court. "

(Emphasis supplied)
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13.  K.K. Methew, J. stated that the major problem of human society is to 
combine that degree of liberty without which law is tyranny with that degree 
of law without which liberty becomes licence; and the difficulty has been to 
discover the practical means of achieving this grand objective and to find the 
opportunity for applying these means in the ever shifting tangle of human 
affairs. [ See 1975 (Supp.) SCC 1 (Smt. Indira Nehru Gandhi vs. Raj Narain)]

14. Before dealing with the rival contentions of the parties, we deem it 
apposite to mention that during the course of hearing, on specific query from the 
Bench, learned Advocate General has fairly stated that he is not raising objection 
regarding the maintainability of this application. He fairly stated that transcript of 
speech of applicant (Annexure A/4) is in substance correct except certain 
typographical errors. Without hesitation, he fairly admitted that both the FIRs are 
founded upon the same incident of 29.10.2020.

15. In view of aforesaid stand of Shri Kaurav, it is crystal clear that the 
underlined portion of first FIR (reproduced in Para 5)) does not find place in the 
transcript. Thus, it is clear that this part of FIR is indisputably contains a false text. 
Since both the FIRs are founded upon the same incident of 29.10.2020, the 
question is whether second FIR could have been lodged. Parties have taken a 
diametrically opposite stand on this aspect. In order to examine this aspect, it is apt 
to refer the judgments on which reliance is placed.

16. In T.T. Anthony (supra), the Apex Court opined as under:-

"20. From the above discussion it follows that under the scheme 
of the provisions of sections 154, 155, 156, 157, 162, 169, 170 
and 173 CrPC only the earliest or the first information in regard to 
the commission of a cognizable offence satisfies the requirements 
of section 154 CrPC. Thus there can be no second FIR and 
subsequently there can be no fresh investigation on receipt of 
every subsequent information in respect of the same cognizable 
offence or the same occurrence or incident giving rise to one or 
more cognizable offences. On receipt of information about a 
cognizable offence or an incident giving rise to a cognizable 
offence or offences and on entering the FIR in the station house 
diary, the officer in charge of police station has to investigate 
not merely the cognizable offence reported in the FIR but also 
other connected offences found to have been committed in the 
course of the same transaction or the same occurrence and file 
one or more reports as provided in section 173 CrPC."
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In Amitbhai Anilchandra Shah (supra), it was held as under:-

"59. In the light of the specific stand taken by CBI before this 
court in the earlier proceedings by way of assertion in the form 
of counter- affidavit, status reports, etc. We are of the view that 
filing of the second FIR and fresh charge-sheet is violative of 
fundamental rights under Articles 14, 20, and 21 of the 
constitution since the same relate to the alleged offence in respect 
of which an FIR had already been filed and the court has taken 
cognizance."

By following the principles laid down in aforesaid cases, in Anju 
Chaudhary (supra), it was held as under:-

"14... ... ... The purpose of registering an FIR is to set the 
machinery of criminal investigation into motion, which 
culminates with the filing of the police report in terms of section 
173(2) of the code. It will, thus, be appropriate to follow the 
settled principle that there cannot be two FIRs registered for the 
same offence. However, where the incident is separate; offences 
are similar or different, or even if subsequent crime is of such 
magnitude that it does not fall within the ambit and scope of the 
FIR recorded first, then a second FIR could be registered. The 
most important aspect is to examine the inbuilt safeguards 
provided by the legislature in the very language of section 154 
of the code. These safeguards can be safely deduced from the 
principle akin to double jeopardy, rule of fair investigation and 
further to prevent abuse of power by the investigating authority 
of the police. Therefore, second FIR for the same incident 
cannot be registered."

(Emphasis supplied) 

17.  The common string in the aforesaid cases is that there can be no second 
FIR in respect of the same occurrence or incident giving rise to more than one 
cognizable offences. These judgments were sought to be distinguished by learned 
Advocate General on the basis of judgment of Apex Court in P. Sreekumar 
(supra). In this judgment, the Apex Court has considered its previous judgment 
reported in (2004) 13 SCC 292 (Upkar Singh vs. Ved Prakash), which was based 
on the judgment of T.T. Anthony (supra).

18. The Apex Court took note of the fact that in the case of T.T. Anthony (supra), 
the Court did not consider the legal right of an aggrieved person to file counter 
claim. However, an observation was made in the case of T.T. Anthony (supra), 
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which indicates that filing of counter complaint is permissible. The judgment of 
Surendra Kaushik vs. State of U.P. reported in (2013) 5 SCC 148 was also taken 
note of in P. Sreekumar (supra) wherein it was held that the second FIR by rival 
party giving a different version of same incident is permissible. Keeping in view 
the aforesaid principle of law in mind, the Apex Court in P. Sreekumar (supra) 
opined that second FIR filed by the appellant against respondent No.3 though 
related to same incident for which first FIR was filed by respondent No.2 against 
respondent No.3 and three bank officials, yet second FIR being in the nature of 
counter complaint is legally permissible.

19. In the instant case, the second FIR is not lodged as counter complaint by a 
rival party. This exception carved out in the case of P. Sreekumar (supra) is not 
applicable in the instant case. Thus, prima facie it appears that second FIR is not 
maintainable.

Similarly, the distinction drawn by learned AG for distinguishing the 
judgment of Full Bench in Nirbhay Singh (Supra) does not impress us. The 
principle laid down for grant of anticipatory bail in the said case will be equally 
applicable where application is arising out of an FIR.

20. The next question is whether the applicant can be denied bail only because 
he is absconding. In Lavesh (supra), the Apex Court dealt with this issue as under:-

"12.  From these materials and information, it is clear that the 
present appellant was not available for interrogation and 
investigation and was declared as "absconder". Normally, when 
the accused is "absconding" and declared as a "proclaimed 
offender", there is no question of granting anticipatory bail. We 
reiterate that when a person against whom a warrant had been 
issued and is absconding or concealing himself in order to avoid 
execution of warrant and declared as a proclaimed offender in 
terms of Section 82 of the Code he is not entitled to the relief of 
anticipatory bail."

21.  In the case of Pradeep Sharma (supra), the principle laid down in Lavesh 
(supra) was followed. In the said case, it was brought to the notice of Supreme 
Court that a proclamation under Section 82 of Code was already issued on 
29.11.2012. We are unable to persuade ourselves with the argument of Shri 
Kaurav that in Pradeep Sharma (supra), the Apex Court has taken a different view 
than the view taken in Lavesh (supra). In other words, it is not the ratio decidendi 
of Pradeep Sharma (supra) that anticipatory bail is not available to an absconder 
against whom a proclamation under Section 82 of the Code has not been issued. In 
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MCRC. No.9567/14, this Court declined anticipatory bail in the peculiar facts of 
the said case and by taking note of the fact that in spite of direction issued by High 
Court under Section 438(1-B) of the Code, the applicant remained absent, which 
shows lack of bonafides on his part. Similarly, in MCRC. No.13420/14, in the 
peculiar factual backdrops of the said case, anticipatory bail was declined. In 
Muna Singh (supra), although learned Single Judge held that judgment of 
Supreme Court made it clear that an absconder against whom proceeding under 
Section 82 of the Code has been instituted is not eligible for the grace of the Court 
under Section 438 of Cr.P.C., we are unable to agree with this view taken by 
learned Single Judge. At the cost of repetition, in Lavesh (supra) and Pradeep 
Sharma (supra), it was made clear that when the accused is absconding and also 
declared as a 'proclaimed offender', question of granting anticipatory bail does not 
arise. As a rule of thumb, it cannot be said that an absconder against whom a 
proclamation under Section 82 of Cr.P.C. is not issued, is not entitled to get 
anticipatory bail.

22. Shri Kaurav during the course of hearing fairly admitted that the applicant 
has not been declared as 'proclaimed offender'. No such proclamation under 
Section 82 of the Code has been issued, although an application for issuance of 
proclamation was filed by the State.

23. Considering the aforesaid, we are of the opinion that anticipatory bail 
cannot be denied on the ground that the applicant is absconding. More so, when it 
is shown that applicant has approached the Court below for grant of bail arising 
out of second FIR dated 04.11.2020 and after rejection of bail application from 
Court below, filed instant application with quite promptitude on 09.11.2020.

24. Parties are at loggerheads on yet another aspect. They have taken 
diametrically opposite stand about the nature of applicant's speech. As noticed 
above, the applicant stated that being a free citizen of India, he has every right to 
comment on the tweet of a government functionary. By taking this Court to the 
entire transcript of the speech (Annexure A/4), it is argued that its contents do not 
attract Section 153-A of the IPC. The speech, by no stretch of imagination, creates 
or encourages enmity on the ground of religion, place of birth, language etc. 
Indeed, the persons present were requested to maintain peace and follow law and 
order. The speech was totally patriotic in nature wherein past reference of some 
patriotic activity was also given. The stand of State is that Section 153-A is 
attracted on the plain reading of the transcript.

25. We have carefully gone through the contents of transcript and are unable to 
agree with the stand of learned Advocate General. Learned Advocate General has 
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pointed out a portion of speech reproduced hereinabove, which in the opinion of 
state attracts Section 153-A of IPC. In our view, the said portion of speech cannot 
be divorced from the complete text nor it can be read in isolation. Prima facie, we 
do not find any element in the speech of applicant which attracts Section 153-A of 
IPC. Prima facie, the applicant has delivered the speech and expressed his views 
which is certainly his valuable fundamental right. The right of freedom of 
expression must include the freedom after the expression as well, unless it is 
established with accuracy and precision that such expression has violated any 
legal/penal provision. 

26.  In Siddharam Satlingappa Mhetre (supra), the Apex Court laid down certain 
factors and parameters, which are required to be taken into consideration while 
dealing with the anticipatory bail. Some of the relevant factors are reproduced for 
ready reference:-

(i) The nature and gravity of the accusation and the exact role 
of the accused must be properly comprehended before arrest is 
made;

(ii) The antecedents of the applicant including the fact as to 
whether the accused has previously undergone imprisonment 
on conviction by a court in respect of any cognizable offence;

(iii)  The possibility of the applicant to flee from justice; 

(iv) The possibility of the accused's likelihood to repeat similar 
or other offences;

(v) Where the accusations have been made only with the object 
of injuring or humiliating the applicant by arresting him or her;

(vi) Impact of grant of anticipatory bail particularly in cases of 
large magnitude affecting a very large number of people; 

(vii) The courts must evaluate the entire available material 
against the accused very carefully. The court must also clearly 
comprehend the exact role of the accused in the case. The cases 
in which the accused is implicated with the help of Sections 34 
and 149 of the Penal Code, 1860 the court should consider with 
even greater care and caution because overimplication in the 
cases is a matter of common knowledge and concern;

(viii) While considering the prayer for grant of anticipatory 
bail, a balance has to be struck between two factors, namely, no 
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prejudice should be caused to the free, fair and full investigation 
and there should be prevention of harassment, humiliation and 
unjustified detention of the accused;

(ix) The court to consider reasonable apprehension of tampering 
of the witness or apprehension of threat to the complainant;

(x) Frivolity in prosecution should always be considered and it is 
only the element of genuineness that shall have to be considered in 
the matter of grant of bail and in the event of there being some 
doubt as to the genuineness of the prosecution, in the normal 
course of events, the accused is entitled to an order of bail.

Reference may be made to another para of this judgment-

113. Arrest should be the last option and it should be restricted 
to those exceptional cases where arresting the accused is 
imperative in the facts and circumstances of that case. The court 
must carefully examine the entire available record and 
particularly the allegations which have been directly attributed 
to the accused and these allegations are corroborated by other 
material and circumstances on record.

(Emphasis supplied)

27. Considering the nature and gravity of accusation, role of present applicant, 
false text of second FIR and its prima facie maintainability, in our opinion, this is a 
fit case for grant of anticipatory bail. In view of character certificate issued by 
police headquarter dated 25.10.2020 (Annexure R/1), previous criminal history 
of the applicant pales into insignificance. The applicant is an elected 
representative of people and there is no possibility of his fleeing from justice. The 
objectionable material/speech is already in possession of the police and there is no 
possibility of tempering (sic:tampering) by the applicant with the recorded 
version. Hence, in our opinion, necessary ingredients for grant of anticipatory bail 
are fully satisfied in the present matter.

28. In view of aforesaid and without expressing any conclusive opinion on the 
merits of the case, we deem it proper to grant anticipatory bail to the applicant. 
The applicant shall join the investigation. He shall not leave the town without 
giving prior intimation to the local Police Station and he will not influence the 
evidence/material etc. in any manner. Accordingly, it is directed that in the event 
of arrest, the applicant Arif Masood be released on anticipatory bail on his 
furnishing a personal bond in a sum of Rs.50,000/- (Rupees Fifty Thousand 
only) along with one surety in the like amount to the satisfaction of arresting 
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officer for his appearance before the Investigating Officer during the course of 
investigation as and when directed. Conditions of Section 438(2) Cr.P.C. shall 
also apply on the applicant during currency of bail. 

29.  M.Cr.C. is allowed.

Application allowed
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