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Administrative Law — Applicability of the Act — Held — The Central
Legislation of 1972 must prevail over the Pension Rules of 1972 —
Applicability and benefits of Central enactment cannot be taken away by
issuing administrative instructions/orders or statutory rules. [Chief General
Manager Vs. Shiv Shankar Tripathi] ...328

gerafae fafer — siferfaga st gaiegar — sififagaiRa — 1972 @ 99=
el 9R 1972 &1 1 fau srawy [Tl g1 Trfey — o< ferfrafich
DI YAISAdT TG ATl bl YIS g /3ree A1 Sl & s
X BT 2] ST FhdT | (A% S¥e Ao fa. Rra wiex Burd)) ...328

Administrative Law — Principle of Estoppel — Held — Principle of
estoppel is not applicable where huge public interest is involved — Petitioner
authorities acted in flagrant breach of agreement and Rules causing harm to
public interest and loss to public exchequer — No estoppels operates against
statutory provisions — Entire exercise initiated on application of promoter, he
cannot be held blameless. [Samdariya Builders Pvt. Ltd. (M/s.) Vs. State of
M.P.| (DB)...16

gerrefaa fAfer — faqer &1 Rigra — sitifaiRa — fada &1 figia gt
R 2T Blar 9iel 98¢ didfed e 8 — ard yiitreRar @ s aor ey
Pl U BY H HIT S g PRATS DI F9A AlpEd &1 THA a1 Aoy
31 &I Ugd & — Il Suedl & fawg aIs a9y yafda 787 gd — |qof
PRAE GYddd d IS R ARA g3, IS4 iy sififeiRa i foar s
qodr | (Fwefsar facsd ut. foa. (7)) fa. 9.9, =) (DB)...16

Appointment — Panchayat Karmi — Eligibility & Suitability — Held —
Gram Panchayat was entitled to adjudge not only eligibility but also the
suitability of candidate — Eligibility is to be seen on the cut off date whereas
suitability can be adjudged even on date of consideration of appointment —
There was a criminal case pending against respondent No. 4 on date of
adjudging suitability and hence has become ineligible — Appointing
authority was entitled to adjudge suitability of candidate on touchstone of
criminal antecedents — Impugned order set aside — Appeal allowed. [Asha
Kushwah (Smt.) Vs. State of M.P.] (DB)...*3

fgfaa — garga &Hf — yrFar g sygaaar — fieEiRa — am™ 49T,
T oad el 3 yr=ar sfew SwyFaar H R F1 @ fag searR off —
grdr $I sifed fafer wr S s =nfay siefe sugaadn &1 Fryfaa &1 faar
f&d o @ fafer &1 W =mafaiia fear s aear @ — Suydaar =ratiia
& B fafsr &1 gt #. 4 & fawg ve q1sd yavor «faa o7 3ix safag
ura 8 AT @ — FYfaa uiter), smuRite qdga @1 $4idl w swieff &)
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Sy gadr AT B gadr @ — e fia smeer sy — e dSR | (smen
gerares (3wdl) fa. 7.9, 3rsa) (DB)...*3

Arbitration and Conciliation Act (26 of 1996), Sections 5, 7(5) & 8 —
Arbitration Agreement — Held — If arbitration clause is contained in the
annexure to the contract document and annexure is specifically mentioned
therein, then arbitration agreement exists between the parties — In present
case, arbitration clause is present in the annexure which form part of the
purchase order itself — In view of the existence of such agreement, suit is not
maintainable — Trial Court rightly dismissed the suit directing the appellant
to invoke arbitration clause — Appeal dismissed. [Anik Industries Ltd. (M/s.)
Vs. DCM Shriram Consolidated Ltd. (M/s.)] ..*15

W&?‘V@aﬁaﬁﬁwﬁwa @1 26), €IRTV 5, 7(5) T 8 — AT
v — AffEiRa — afe |iaer TS @ sger-e 4 AR W Jdafdse
2 3k Su¥ agere 3 RS v @ SfeaRad frar @ 2, 99 wwerRt &
49 Areaeer] SRR ARG W 8 — IAAM USRIV H, AL @s e’ -d d
IUfkerd @ Sl Wd: P ATQY BT N & — Sad IR P [Jed=d1 &1 gfte 4 a1
qiyefir 98 @ — faarer <marera 3 srfiereff &) AreaRen] @' &1 3add a1 @
forg R s=a gy are &1 Sfaa wu 4 @iiRs fear — srfia @Rer | @i
gl for. (1) fa. Sreligy st v saaifasfes fo. (1)) ... %15

Backward Classes and Minority Welfare Department (Gazetted) Service
Recruitment Rules, M.P,, 2013, Rule 6(1)(b) & (c) — Recruitment — Secretary —
Held — Post of Secretary, Minority Commission which is Class I gazetted
post, is to be filled up 100% by way of promotion from post of feeder cadre
and if such candidate is not available then by way of transfer of persons who
hold in substantive capacity such posts in such services — Respondent No. 4,
an Assistant Veterinary Surgeon, Class Il appointed as Secretary — Itis not a
case of promotion — Minority Commission is a public office created by
Statute on which a person possessing eligibility as prescribed in Rules can be
appointed and posted — In present case, neither respondent No. 4 possess the
eligibility nor the procedure followed is just — Appointment set aside —
Petition allowed. [Arif Aquil Vs. State of M..P.] e ¥2

eST T TAT IcTTEIH BTV [THIT (Vrorgfaa) dar adf (99, 7.9,
2013, 737 6(1)(d)  (#) — udf — wfag — atafEiRa — afuq, scodEs
IMART &1 U<, o fb Avfi—1 Ioufaa ug 8, & BIsY &rsk @ U 4 100%
ygI=ifa @ SIRY wRT S qerr afe ¢ spwueff Suerer a2l @ a9 v aufaaal
P RAFIART ® SIRY Sl Sad Aqrl § ¢ gl &1 Hiferd &9dr § gRr oxd &
— gt &, 4, t& HERE Uy wd—fafecas, foi—11 & 9fae & wu A
fryaa far T/ — 9% g &1 yseor 98 @ — IcuHEId AT, S g
Jiod e die srtad @ o wR w4 gorfafea uraar are @afea a1




INDEX 9

fFrgaa ¢d ugwer far o ¥&dl & — addr 9a)or |, 7 a1 yaefl . 4 uraan
T @ A 81 Urel &1 T3 gfshar <aradrd @ — Fgfaa st — arfaet d9x |
(erR® sraiat fa. 9.9, I153) . ¥2

Bhumi Vikas Rules, M.P,, 1984-2012, Rule 103 — See — Nagar Tatha
Gram Nivesh Adhiniyam, M.P,, 1973, Section 24 & 74 |Pradeep Hinduja Vs.
State of M.P.] (DB)...339

g QAer (94, 4.9., 1984—2012, 799 103 — 7@ — TIY T I79
fder siferfere, 7.4, 1973, €IRT 24 q 74 (94 fEgon fa. w.9. 3r31) (DB)...339

Bhumi Vikas Rules, M.P.,, 1984-2012 and Indore Development Plan,
2021—- Group Housing & High Rise Building — Master Plan— Object & Purpose
— Held — Master Plan is meant for specific cities and Bhumi Vikas Rules are
meant for places/cities/town where no specific master plan is in existence —
Master Plan is a specific document whereas Bhumi Vikas Rules are
generalized set of rules which are to be adhered to in a given condition —
Rules provide for Group Housing with regard to population density but do
not provide any rider of population density on High Rise Building and thus
as per specifications, High Rise Building will not fall under technical
nomenclature prescribed for Group Housing Building. [Pradeep Hinduja
Vs. State of ML.P.] (DB)...339

g fQ®re (=99, 9.9, 1984—2012 VT 33X fAdw1er Il 2021 — GYF
31919 @ &9 HdT — ANSY Wil — 3§&¥d g gIiorT — fifeilRa — arex
i fafafds o= @ fag @ sk 1 Ao fram 59wl /7Rl /9= @
fag €, ol #1g fafafdse aRer e siRaa@ o adf @ — AR @+ &
fafifdse sy & wefe i faera Faw, el & =il 99t @
T fodt & 78 ord ¥ urer foar s=1 @ — PRI ST gicd ® |ag A
HE ATATH IUGRIT S & R Hd Wd UR S9N °cd bl bl AgfG
(r3eR) Sudf@ A avd ? ud g9fey fafaden @ oguR, $4 wWad, 9z
T Wa 2 fafed aa-ie) M ugfa & siafa 781 ama | (gdiu fregor fa. =
Y. SY) (DB)...339

Central Civil Services (Pension) Rules, 1972, Section 37-A(4) & (21) —
See— Service Law [Chief General Manager Vs. Shiv Shankar Tripathi]...328

P1T Rifder dar (9e17) 499, 1972, €TRT 37—V(4) T (21) — @@ — dar
fafer (e SRa A9oR 9. B9 siwr fH3urd)) ...328

Circular of Government of India for Transfer of Female Employees in
Public Sector Bank, Clause 20— See — Service Law [Durgesh Kuwar (Mrs.) Vs.
Punjab and Sind Bank] ...379



10 INDEX

wrdifd &3 & dal § dledr dHaIRIT @ ¥ITIIAv0T 8 HIRd HYHIY
&1 URYF, @ 20 — 7@ — #Har fafer (g3 e gax (3fe) 4. yoire s g d'&)
...379

Civil Practice — Abatement — Held — When legal representatives of
dead person are not brought on record, then decree passed against dead
person is a nullity but in present case, facts are distinguishable — Defendant
No. 2 expired during pendency of suit but other defendants who are real
brother and mother of deceased did not inform the court about his death —
One of the legal representatives of dead person was already on record, it
cannot be said that suit had abated or decree has been passed against dead
person — When estate of deceased is substantially represented by one of the
legal representatives, suit cannot be dismissed as having abated. [Bhikam
Singh Vs. Ranveer Singh]| ..577

Rifacr ygfa — syera — sififaiRa — Glaqamﬁﬁ$ﬁrm
yfafafer &) siftrae ux 1281 I SIrar 2, aaqamﬁﬁ$ﬁwmﬁaaﬁﬂ?§
f$a 3rgd 2 uRg IdATT UHIT 4, qo Ag HY A ¥ — gRETd . 2 A ara
Eﬁaﬁﬂﬁﬁ$a’hﬂ ] 8 T3, URg 3 UfaardiroT <l f& gae & 4@ 9%
AR AT T, I IUD! Y > IR ATATd B Yfoa A2 foar — ya afda &
fafere gfafafery & ¥ ve uga @ € aftrere w= o, 97 78 @1 o wear fs
qre SUA 8 74T A7 AT g Afad & faeg fept uiRa @1 1€ @ — 919 ga& @)
Ul &1 ARYd wu 4 gfafifea faftre gfafferar & 9 v gr fear simar 2,
SUYHA Bl SIF & SRl 915 @I 181 fear i1 g@ar | (Hew Riw fa. R
Rig) ...577

Civil Practice — Principle of Estoppel — Held — Defendants who are
beneficiary of the said Will are stopped from challenging the said Will
because on the basis of the same Will, one defendant was brought in the suit
as legal representative who later entered into compromise with defendants
and suit was decreed in their favour — Defendants took indirect advantage of
the Will hence, they are estopped to challenge the validity of the Will in the
suit. [Jagdish Chandra Gupta Vs. Madanlal] ...140

Rifder ugfa — fQ9er &1 Rigra — afafaeiRa — uftarderr, s fe
ST adfiIa & Raf®er 2, 1 Saa adfiga &1 g-ldl <9 9 a1 11 Fife
Sl T & AR WR UP yfeard) ) are ¥ fafSre yfafafer © wu 9 arar &
o, o™ 19 ¥ yfcrardiror @ warer gwsiiar fear iR arq S50 e § feaia
forar ar o1 — gfaardror 3 a-fiad &1 Iy AT SO, IAd: S' dIg
gdIa @) fafemr=aan <1 g=rdl 1 9 faqfea fean | (srrdrer a=<= g fa.
A ellcl) ...140

Civil Procedure Code (5 of 1908), Section 2(2) — See — Swayatta

Sahakarita Adhiniyam, M.P.,, 1999, Section 56 & 57 [Jehangir D. Mehta Vs.
The Real Nayak Sakh Sahkari Maryadit] .. *5
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Rifaer gfaar wfedar (1908 &7 5), €T 2(2) — /@ — W@IIcT GeHINGT
siferfas, 7.9, 1999, €RT 56 T 57 (SEfR I dgar 4. § Ry e a@
AEHRI gaifedq) .. ¥5

Civil Procedure Code (5 of 1908), Section 2(2) & Order 20 Rule 18 —
Preliminary & Final Decree —Amendment — Held — At the stage of final decree
in appropriate circumstances, preliminary decree can be amended and even
another preliminary decree can be passed re-determining the rights and
interest of parties. [Mahendra Kumar Vs. Lalchand] ...606

Rifaer afaFar dfedr (1908 &7 5), £11%T 2(2) T 3R 20 99 18 — IRH
g sifaw fewt — weneT — afafaiRa — aqfaa aRRkefaal F sifaw st &
UhH IR, YRS 31 @ Gefera fear o gaar @ a1 vgeRl & Siferery
3R f2a &1 g 3@eRa &3d gU U@ iR IR 1 wilka a1 s wac
2| (TR H9R f3. dATerd)) ...606

Civil Procedure Code (5 of 1908), Section 13 & 14 — See — Hindu
Marriage Act, 1955, Sections 1(2), 2 & 9 [Ajay Sharma Vs. Neha Sharmal]

(DB)...406
Rifaer afeyar afear (1908 &7 5), &RT 13 T 14 — 7@ — fe=g [QdarE
3iferfra, 1955, €TRTY 1(2), 2 7 9 (3rora Tt 9. A=gT 3ml) (DB)...406

Civil Procedure Code (5 of 1908), Section 100 — Substantial Questions
of Law — Findings of Fact — Possession — Held — Finding with regard to
possession are findings of fact — There is a concurrent finding that R-1/
plaintiff is in possession of land in dispute — Civil Suit cannot be dismissed on
ground of non-claiming the relief of possession — Apex Court concluded that
even if findings of fact may be erroneous findings of fact, then it would not
give rise to substantial question of law — Substantial questions of law does not
mean the question of law, it is to be substantial in nature — High Court while
exercising powers u/S 100 CPC should not interfere with concurrent findings
of fact—Appeal dismissed. [Bhikam Singh Vs. Ranveer Singh| ...577

Rifaer afaar wiear (1908 &7 5), €177 100 — fafer & wvary g7 — a2
@ [Ty — Feurr — APEAIRT — Peal S d9g A v G279 & e @ — I8
o guad! sy 2 {6 gcaeff &. 1 /ard) faarfea i & $eal A 2@ — Rifaa ar
Peol & ATAIY DI AT 4 HIA D AR W GRS A1 HAT ST AhdT — Hdl=a
<mared A frssffa fear @ 6 geft aeu & fsad, aeg & Ffeyef fsad 8
Tod 2, a9 H) I8 fafd & GRaE ye Y o= T <1 - fafr @ WRae gAY
31 31ef fafty &1 ye Y 2. I GRaF WwY & BT AMRVY — ITd AT BI
.94, & a1 100 & 3iavta wfdaal T YIRT HId 9T a2 & gaad! Frspef
P T AT T2 HIAT A2y — rdfier @il | (+Hea Rig fa. ordik Rig)
...577
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Civil Procedure Code (5 of 1908), Section 151 & 152 — Correction in
Judgment/Decree — Accidental Slip or Omission — Scope — Held — Apex Court
concluded that u/S 152 CPC, any clerical or arithmetical mistake in
judgment or decree due to any accidental slip or omission may be corrected
at any time but validity of decree cannot be examined — In present case, in the
decree, condition of return of sale consideration with interest in the event of
failure to execute the sale deed does not amount to accidental mistake or slip
warranting correction of mistake u/S 151 or 152 CPC — Revision dismissed.
[Mastram Vs. Karelal (Through LRs)] ... *25

Rifaer afaar afear (1908 &7 5), €177 151 T 152 — [AvfF /s 7 Geme

— THRHF ¥l 3reIar oy — ifia — sififaiRa — waf=a =maraa = fFrsifa
far 2 f& RLU.E. @) gRT 152 & Aaid, MHRAS ol AAUAT dIT & BRI
ot a7 fea) 9 I3 e srerar T |eell Yo &1 foedl W a9g garT o
Hhdl 8 uq [ & fafermm=aar &1 udeor 71 fHar S gaar — adar yarol
H, fe1 4, fawa fadia &1 feurfea &= A fawadar @1 <en 4 <are afea faspa
gfawa &1 9ol 3 ord, s o) srerar o T sk o Rigd. &
€RT 151 31qAT 152 & Fa¥d Terdl B FEIRT ST ATTAD B — A&
it | (7R 3. sRara (g faftre yfafafer) ... %25

Civil Procedure Code (5 of 1908), Order 9 Rule 13 and Order 5 Rule 17
& 20 — Setting Aside Ex-parte Decree — Service of Summons — Substituted
Service — Held — Trial Court straight-a-way ordered for substituted service
through publication without taking steps for service of summons by ordinary
way as contemplated under Order 5 Rules 12,15 & 17 CPC — Before ordering
for substituted service, Court was under statutory obligation to record
reasons germane for justification of compliance of Order 5 Rule 20 CPC
which was not done in present case, thus service of summons is not complete —
Impugned order passed in hot haste and slip shod manner and is thus set
aside — Further, ex-parte judgment and decree passed by trial Court is
prejudicial and detrimental to rights and interest of defendants/appellants
and is set aside — Appeal allowed. [Indore Holding Pvt. Ltd. (M/s.) Vs.
Chimanlal] ...415

Rifaer afear wfear (1908 &7 5), TR 9 9% 13 VT 3R 5 (97 17 T
20 — U U (Sl rqred s SiAT — AT ®l drifler — gfaeenfoad arfler —
affeiRa — faarer =marera A shar 6 Ryd. @ smeer 5 FRrT 12, 15 9 17
A IgeArd 2, 9IERY a9 9 @) arfld @ iy sed Sor fa=m g
g1 & Hregd g gfaeeniia arfie 2g s fRra fear — yfaeenfia arfia &
forg ameer &1 9 qd, e Ry, @ e 5 W 20 @ Ui &
<mafaca o fou Sfaa sren &t sififalRad w3 2 ST areaar & sl o
oIt & adwe gevor § Y fear am o, sra: wvH @) arfia gl T @ —
anefua smeer efrear # den srarauTgef aiRka fear = v swferg s
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forar T — sao IAfaRad, faarRer =Ty gRT yiRa teueiy favfa va fea),
gfeardirer / srdiemrefiarer & SR sk f2al ur ufirae ywma st arel aen
Jfeads ¥ 3R urd fod T — ardia A9 | (3R BifesT Ut for. (V) fa. fo=
olTel) ...415

Civil Procedure Code (5 0f 1908), Order 14 Rule 2 — Preliminary Issue —
Question of Limitation — Trial Court refused to decide the question of limitation
as preliminary issue — Held — While dismissing an earlier application filed
under Order 7 Rule 11 by petitioner/defendant, trial Court held that
question of limitation can be decided while deciding the entire matter on
merits — This order has attained finality — Apex Court has concluded that
question of limitation is a mixed question of law and fact and it is discretion of
Court to decide issue based on law as preliminary issue — Court below took a
plausible view and discretion was exercised in a permissible manner —
Further, if the issue of limitation is decided at later point of time, no prejudice
will be caused to petitioner — Petition dismissed. [Arun Kumar Brahmin Vs.
Smt. Maanwati] ...136

Rifaer af&ar wfear (1908 &7 5), 1R 14 (97 2 — GRS fAarerd —
gRdfrar &1 3o — faarer =Ty 3 aRAHr & g & YRS faarers @ wu
¥ fafaf¥=aa o9 9 soR fear — affaaiRa — ar=h /gfaard) grr sneer 7
a9 11 @ s UEgd U qd ATde bl @RS S G99, [I=aRor =ararerd |
afEiRT fear fe ok @ yea &1 fafeaa Syl 9re &1 ol &
IR UR fafR¥=d oxd awa fear o 9&dr @ — 59 e er 3 ffowar ura & 2
— diza T A fasefta fear @ fe ok &1 yw= fafer @ik aza &1
faf3ra gz= @ 9o I8 araTed o1 fadaifter 2 fo g faftr wr smenRa faaree
T YRS faareres & wu 4 fafeag & — ffad | 3 v S9ra
GREHIVT =TT TAT U A S 9 fIdH1EdR &1 AT fHar o — sHa
faRaa, afe aRMar &1 fagarears 9 & fafsR=a fear orar 2, O Ir=h &1 $18
gfiee yvma H1RA 21 g — afaet @R | (36T FAR grer 4. sfierch

EIGCR])) ...136
Civil Procedure Code (5 of 1908), Order 21 Rule 34 — See — Specific
ReliefAct, 1963, Section 28 [Harjeet Vs. Abhay Kumar| ...594
Rifaer afFar wfear (1908 &7 5), 313 21 447 34 — 7@ — fafifde
A SIfEI, 1963, €177 28 (I A, 39T FAR) ...594

Civil Procedure Code (5 of 1908), Order 22 Rule 5 — Legal
Representatives — Applicability & Enquiry — Held — If a party comes forward
on basis of 'Will' executed by deceased, then an enquiry is contemplated — In
present case, neither appellant nor respondent is seeking substitution of LR
of deceased, thus provision of Order 22 Rule 5 CPC cannot be attracted —
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Under Order 22 Rule 5 CPC, limited question relating to LR is decided only
for purpose of bringing LRs on record which does not operate as res-judicata
— Inter se dispute between rival LRs has to be independently tried and
decided in appropriate proceedings. [Mahendra Kumar Vs. Lalchand]...606

Rifaer afaar afear (1908 &1 5), MR 22 fAI% 5 — fafdra gfafafer —
ggigar  oifd — afreEiRa — afs va veaer gae g1 fAsafed ada &
TR U 3T 3T 2, O9 19 B ST IALATd & — qdAT YHRoT #, 7 at
arframeft =1 € yceff qaw & faftre wfaffer &1 yfoemus ared €, sufav Ry
. D QY 22 BT 179 5 rHiRfa T8 8 Gbar — RLYH. & Qe 22 a9 5
@ Iaild, faftre ufafiel &1 e W @M @ ydioH 4 dad faftre
gfaffer @ wedfea @ g &1 fafteea fear w2 < % gd =g &1 gvme
T2l vadr — faRiEh fafre gfaffer @ 7= weR fdare &1 w@da w9 4@
faamor qen wfaa srfafeal § fafreaa fear s afey | (R R fa
RIGECEH) ...606

Civil Procedure Code (5 0f 1908), Order 23 Rule 1(3) — “Formal Defect”
— Effect — Held — In partition suit, plaintiff has not submitted any map or
description of property — Amendment application was also dismissed which
attained finality — Having failed to get the plaint amended, plaintiff adopted
alternative method of getting rid of weakness of pleadings — After recording
of evidence, plaintiff realized her weakness and in order to frustrate the
valuable right which already accrued in favour of defendants, she tried to
withdraw the suit in the garb of “formal defect” — Case of petitioner do not
come within purview of Order 23 Rule 1(3) CPC — Petition dismissed. [Aram
Bai Vs. Pratap Singh (Dead) Through L.Rs.] ...293

Rifaer gfdar wiear (1908 &7 5), 31<eT 23 (4% 1(3) — “gr6fi® e —
ga1q — AFFEiRa — faurs g&vor A, ard) A "ufed &1 oIS A9 a1 faazor
g¥qd 181 fHar @ — WA srdad Hf @il fear war o f5ae sifawar ura
P — qIeUA H GG B H fq%a @1 W), Al A [faal o Ay |
GThRI UM $ f dbfous adieT sra=ran — wred sififarRad g1 s & v,
Il B AU HAGNY ST AT I dAT U 9 & yfaardhrr & ug 9
I Jedd AHR P fA%he B 2, S “UTw® Ff&” B 3T A 918
qrog o BT A fHar — Al &1 ydRer R, @ sy 23 1 1(3) B
aRfY & frar 78 smar — wfaer @ifRsr | (erm 918 3. ya Rig (Jae) gwr
fafere ufafafer) ...293

Civil Procedure Code (5 0f 1908), Order 23 Rule 1(3) — “Formal Defect”
— “Non-Joinder of Party” — Held — If plaintiff comes to know that some
necessary party has not been impleaded, then she could have filed an
application under Order 1 Rule 10 CPC — Non-joinder of party cannot be
termed as “formal defect”. [Aram Bai Vs. Pratap Singh (Dead) Through
L.Rs.] ...293
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Rifaer gidar wiear (1908 &7 5), 31<er 23 4% 1(3) — “"gre6lis Fie” —
“geIHIV BT I atorT” — AaffeiRa — afe ard) o1 a7 sira 81 wirar @ o faesd
ATATAD YeTHR &l IR ALY foar 1 2, af a8 Riud. @ ameer 1
10 & JAId JAAET YR B Fahd! off — UHBR & JHIIS Bl “"UTwlus Ffe
&Y ®aT o Gl 8 | (3R 918 3. yara Rig (Jaa) gt fafde gfafafe)...293

Civil Procedure Code (5 of 1908), Order 23 Rule 1(3) — “Formal Defect
Resulting in Failure of Suit” — Effect— Held — Plaintiff filed a suit for partition
but had not given the details of property at all — Plaintiff decided to file the
suit as per her wisdom and when later on if it is found by her that she may not
get the relief of her choice, then it cannot be said that the defect was formal in
nature resulting in failure of suit as provided under Order 23 Rule 1(3) CPC
— Further held — Failure of suit and failure to get relief of her choice are two
different aspect. [Aram Bai Vs. Pratap Singh (Dead) Through L.Rs.] ...293

Rifaer gfaar afedr (1908 &7 5), MR 23 [9% 1(3) — “yrelis i &
gRYITRG %Y qIq 1 fawear” — gwrq — fafaaiRa — ardt a4 faare= & fog
TS d1% Y¥gd f&ar wig wufea &1 faawor fega i 720 faar o — ardY 1 emu=
U9 & ATUR 916 U¥d H-- &1 fafreaa far sk 919 916 A 3rR S9a g1
TE YTAT o178 fh S0 SUD) UT BT AAIY YT 2] 8 AhdT 8, a9 Ig 81
$al Wl ghdl & & I urefie w@wy @1 N fSaa yRvmmEsy arg &)
fawerar g3 oar & Ry, & e 23 AT 1(3) @ siasla Sudfea fear
2 — T ARFEIRT — a1 3 fAwedar oI SUS! 6T & gAY UTed S A
fawerar <t fr=1 g € | (erm 918 f4. yamg Riw (Ja») grr fafdre ufafaf)

...293

Civil Procedure Code (5 of 1908), Order 23 Rule 1(4) — Subsequent Suit
— Maintainability — Grounds — Held — In the former as well as subsequent suit,
the subject matter and dominant reliefs claimed are the same and in respect
of the same property — In subsequent suit, plaintiff has added some more
defendants and given some different date of cause of action but the nature of
the suit is similar — Former suit was withdrawn without any liberty —
Subsequent suit is barred by law and not maintainable — Appeal dismissed.
[Mohd. Hasan Vs. Abu Bakar] ...423

Rifaer afear afear (1908 &7 5), 19T 23 (499 1(4) — yearqad] arg —
pryofiaar — sirenv — afifefRa — qdadi @ wrer—warer aeardadf are F, v
&G, AT <147 fHA TR gY@ gAY G911 & a7 S Hufed & g 4§ © —
gaTqad! a1g ¥, 9l 4 §B AR YfaardhTer SS9 91 3q@ d 8
faftr &t wg are @) ygfa A @ — gdadl are fa9r fodl w@d=ar & auw
forar AT o — uyvadad! arg fafer g afsia @ den urwofig w8 — arfie
QIR | (ﬁm‘q’mﬁr Y THW) ...423
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Civil Procedure Code (5 of 1908), Order 23 Rule 1(4) and Limitation Act
(36 0f 1963), Article 58 — Subsequent Suit— Cause of Action — Held — Plaintiff
claimed relief of declaration of his share in property and he got the cause of
action when he filed suit in 1993 — Subsequent suit filed in 2000 is barred by
limitation as per Article 58 of Limitation Act — Merely because plaintiff has
given a cause of action saying that same arose in 2000 when defendants refuse
to comply with oral assurance, does not mean that plaintiff got a separate
cause of action and a different subject matter. [Mohd. Hasan Vs. Abu Bakar]|
...423

Rifder gfdar wfear (1908 &7 5), <o 23 445 1(4) va gRefiar
TSI (1963 T 36), I8 58 — gegIqad] arg — qiq eqa — AtafaiRa —
qrdl 9 "ufed A U= f2¥ 0 &) G9Iv & I &1 I1a1 fHAT 921 IS4 918 8 ®
9Tl 31T o4 IE< 1993 ¥ dI% U¥qd fhar — | 2000 # y&a fHar
gearqad! arg g ffRrT @ =8 58 @ srfarR uRHHr g afsia @ —
|13 4Ty fo a1l 9 I8 wed gU 9l egs fadr 2 f& Sad 9+ 2000 A U~
B3 o9 gfardivror 1 #ifa®d e &7 Iuiad &1 9 &R f&an, saar
J1ef IE 121 @ & ardl &1 P Yora arg eqd a0 U =1 favg—a%g < g3 |
(wrEwig g9 fa. 31 99%) ...423

Civil Procedure Code (5 0f 1908), Order 23 Rule 3 & Order 43 Rule 14—
Compromise Decree — Appeal — Held — An appeal lies against a compromise
decree under Order 43 Rule 1A CPC - Provisions is applicable to those
persons who are party in the suit as well as to the compromise — In present
case, appellant/plaintiff was not a party to suit as well in the compromise —
Appellant can certainly filed a suit seeking declaration that decree passed in
earlier suit is void and not binding on him — Findings recorded by trial Court
set aside—Appeal allowed. [Jagdish Chandra Gupta Vs. Madanlal] ...140

Rifaer afar wfaar (1908 &7 5), TR 23 (147 3 T T IT 43 [4I7 17 —
wasTiar fe#t — srdfter — sifafaatRa — awsitar fea @ fawg, smaw 43 frrm
17 Ry 9. & siaefa arfiat gl @ — Sude S aafdaal o arLsld @ s e &
T & gusiid @ H ugeR € — aduE uyeH}er ®, ardiareff /ard) arg & arer
|1l gusiia 4 ) ygaR g1 o1 — srdieneft Aif¥=a wu 4@ ¥ "iverm ared gu
q1% Y& R Fhdl © b qdax arq A uiRd P! [ 2 a1 99 R §eHR
T2 2 — faarvr |maTad gy sfifaRead e srared — ardiar w9 | (STdTer
I=< w1 f4. AeTera) ...140

Civil Procedure Code (5 of 1908), Order 26 Rule 9 — Appointment of
Local Commissioner — Dispute of Boundaries — Consideration — Held — It is
established principle of law that where dispute is of boundaries, then same
can be resolved by appointing a commissioner but there should not be any
claim of title over the land belonging to another party — Except the question
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of identity of property, no other dispute should be involved — Present case
cannot be said to be a simple case of boundary dispute. [Ram Biloki Vs.
Ramswaroop| ...537

Rifaer af&ar Gfedr (1908 &7 5), 3T 26 I 9 — TITHII HATIX Bt
frgfaa — wiarsit &1 faare — faare — aiffifeiRa — gz fafer &1 wenfia figia
2 fo STl Wwmeil &1 faare @ 99 Saa &1 99N U SR @ Fgfaa g
faar ST Addl 2 URg 981 I UHBR Bl YA UR gb I $Is <@l ] Bl
a1fet — Gufed & ygd & U7 bl BISH dls 34 fadre gy S gI-m
IR — A AT YHRoT B W1 fIa1e ST TP ATENROT YHROT T2] Hal Sl GabdT |
(1 faenia f3. IFRaw0) ...537

Civil Procedure Code (5 of 1908), Order 26 Rule 9 — Appointment of
Local Commissioner — Grounds — Held — The prayer made in application
under Order 26 Rule 9 and by reply to the application, parties to suit have
tried to collect evidence through appointment of local commissioner, which
cannot be allowed — Court while passing an order under Order 26 Rule 9
CPC cannot delegate its powers of adjudicating the dispute to a local
Commissioner — Words “elucidating any matter in dispute” would not
include collection of evidence — Impugned order set aside. [Ram Biloki Vs.
Ramswaroop] ...537

Rifaer gfesam Gfedr (1908 @7 5), MRS 26 [F447 9 — ¥ATHRT BTV B
frgfaa — arere — sfiifEiRa — Qe 26 A 9 @ siald sdsa H &1 T8
gTeiAT 91 AT & IR g1, 918 @ UHGRI A WIFR TR 31 Fgfea o
SRy A1ed gafa &3 @ fav yara fean, @ wor =@ fear s aear —
AR 26 faw 9 R U, @ siavfa Meer aiRd &xd 99y <™, faarg ©
<qrafofaa &Y ue Trfaaal B Ue I TR B gmrfoa T8 )
Ahdr — ek “faarg # @ fedl vy &1 faerdievor & weg waHa s
ifie STET 19T — SMefid S U | (R e 3. Ivawu) ...537

Civil Procedure Code (5 of 1908), Order 41 Rule 21 — Cross Appeal/
Cross Objection — Held — If respondent is interested in challenging the
adverse findings recorded against him by Court below, he is required to file
at least his memo of objection in writing which may not be in form of cross
objection or cross appeal — Respondents not permitted to challenge the
findings recorded in favour of plaintiff in respect of will without filing any
cross objection in appeal. [Jagdish Chandra Gupta Vs. Madanlal] ...140

Rifacr gfear wfear (1908 &1 5), 3] 41 [F4F9 21 —
gfa—ardicr / gearety — afafaeiRa — afe gt faaq ~marea grT S9a
fawg sififaRaa f5d 1 ufvga fFeeul &) gt 39 4 wfa @ar 2, S8 &9
A ®4 faRad § su=T &y |19 Ugd ST JAUfdd 2 <1l 6 ynery srerar
gfa—arfiad & yTey § €1 81 Wdhdr — g™ATT1 S ardied A +Is ynEy uxgd
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fd a1, adiaa & 999 | ard) & ug A sififerlRaa frsesl &1 g=l a9 &)
T 21 | (STer = [ 3. Agadra) ...140

Classification of Branches — Scale of Officer — Change of Status — Held
— Bank notified five categories of branches and such classification has been
approved by the Board as a Policy and is having statutory force — Petitioner,
being a Scale IV officer transferred to the branch where only Scale I Officer
can be the Branch Manager — It is lowering the status of petitioner which
cannot be permitted under the garb of transfer showing it to be service and
administrative exigencies — Impugned order quashed. [Durgesh Kuwar
(Mrs.) Vs. Punjab and Sind Bank] ...379

sl &1 alffevor — sfSrarl &1 w@a — Reffa 4 dqend —
AR — 9@ 9 @il &) ura ARRT sitRyfaa &1 g S affexer &I
Hsd §RT U@ N & ®U 7 JgHIfea fovar 7 @ @ik 38 S 91 Ut @ —
AT, Yo e IV ARSI &1 39 Tm@Er 3 EaRd f6An 1 o8 dad wad
I JAfRr®I, 2T ydead 81 Ahdl @ — I8 Il a1 Reafa &1 4 & @ o,
AT Ud YLETd JATTLIHAT T Y TATHIART BT TS H B DY AT
T2l & oI wadl — Safid snew s fea fovar | (g3 e far (shwehh) fa.
gorre vvs Rig §@) ...379

Commercial Tax Department Subordinate Taxation Services (Class 111
— Executive) Recruitment Rules, M.P.,, 2007, Rule 4 & 6 — Recruitment — Written
Examination — Revaluation — Held — There exist no statutory rule,
regulations, provision or legal right providing for revaluation of the answer
sheet — Rule of 2007 do not provide for any revaluation — Prayer rejected.
[Hemant Bakolia Vs. State of M..P.] ...305

qiforfsgad & 9T yefireer svrer dar (qdlar stofi—ardurfers) wdf
a9, 7.9., 2007, 4% 4 9 6 — 9l — ferfaa g¥ier — gy cara-1— sfifaiRa
— IR YRA®T BT R RNTH- SUSR[ &34 =g Bz s s, faf&EeE,
Sudy 3rrat faftre iR siftaa # 781 @ — 2007 &1 9 I g
IUEfrd 81 HRdT — YTl s d | (B9 Sdiferan fa. 7.9, ) ...305

Commercial Tax Department Subordinate Taxation Services (Class 111
— Executive) Recruitment Rules, M.P.,, 2007, Rule 4 & 6 — Recruitment — Written
Examination — Rounding off of Marks — Petitioner seeking rounding off of
marks as he was awarded 44.75 marks where as cut off marks for him was 45
— Held — Petitioner not entitled for rounding off of marks because of the
express language of the Rules and even it does not provide for rounding off of
marks — When Rule itself provides for obtaining minimum marks and lays
emphasis thereon, principle of rounding off cannot be applied — Permitting
rounding off in such a case would be contrary to the expressed provisions of
the Rule — Petitioner's name rightly excluded from select list — Petition
dismissed. [Hemant Bakolia Vs. State of M.P.] ...305
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aiforfoqe &v 9T srEflreer #ererr |ar (qdia svi—arivifeas) adf
a9, 5.9, 2007, (a9 4 76 — Wl — ferfaa gdiar — sial &1 yoiffeba faar
ST — AT §IRT 3l bl YUl fhd ST A18T AT Ffh SW 44.75 3id g fhd
R o Sefed D foIy Fe 3w 3w 45 o — sffaiRa — arh ey a5
AT ATIT D BRI BT B Yuiifhd fHd oF G ghaR =8 2, 3R Igi dB
& 98 sidl &I Yuiifea H-1 28q Sudfea T8 &xd 2 — 99 a9 W@ <YAa9
3P YT $RA oq, SULIE HRAl @ dAT IH W WX dl 8, YUl fhd S Bl
frgid oy =11 fhar S gadr — Q@uwﬁﬁq\vﬁﬁﬁraﬂ?‘raﬁaﬁwﬁrém
ﬁm$aﬁmﬁwm$uﬁ$aﬁm AT BT A1 Ig g4I 9 Sfaa wu
@mﬁfamw—mﬁm@ﬁﬁlﬁwaﬂﬁmﬁq_umﬁ) ...305

Companies Act (18 of 2013), Section 430 — See — Interpretation of

Statutes [Manoj Shrivastava Vs. State of M.P.] ...207
G ST (2013 BT 18), €IRT 430 — /& — Hrg1 BT [Ad 77 (WIS
sfiareaq fa. 9.9, Isw) ...207

Companies Act (18 of 2013), Sections 439(1),(2), 436(1),(2), 441, 442,
435 & 445 — See — Penal Code, 1860, Sections 420, 467, 409 & 120-B [Manoj
Shrivastava Vs. State of M.P.] ..207

B eI (2013 @7 18), e77?r§f439(1) (2). 436(1),(2), 441, 442, 435
q 445 — @ — VS W3l 1860, ETIRTV 420, 467, 409 T 120— (A sharaq
fa. 9.9, 7<) ..207

Conduct of Election Rules, 1961, Section 56D and Constitution —
Article 329(b) — Voter Verifiable Paper Audit Trail (VVPAT) — Petitioner
seeking directions to count all VVPAT slips alongwith counting of votes
through EVM's in ongoing state assembly elections — Held — Once the
election process has commenced, writ petition cannot be entertained in view
of Article 329(b) of Constitution — Candidate or his agent can make
application before the Returning Officer under Rule 56D(2) of the Rules of
1961 — Petitioner could have submitted his suggestions before Election
Commission of India — No directions can be issued — Petition dismissed.
[Amitabh Gupta Vs. Election Commission of India] (DB)...*14

frafaT &1 warer (99, 1961, &TRT 561 U9 6IdETT — 3q=08T 329(d1)
— glev VIBIvger guv 3jifse go (VVPAT) — aidl, 9« 3 fau™ 991 @
frafa=t & €. g @ grr #al & o & G g g LA d el affar o
oAl & forg e amear @ — sififfeiRa — e ar frat=a gfear sew &t
S W=, |ig™ @ ages T 329(d) oI gRRewa w@d gy Re arfaeT yzor 18 a1
ST Aohdl — gyaareh a1 Sua1 Uoie, 1961 @ sl & 1w 5691(2) & siavia
fratee sl @ 9uer JATdeT S Fhdl @ — ATl AU GATdl Bl AR b
fraf=a=1 AT & |We URgd B DT AT — Big Qe IR A2 {6 &1 dhd
— grfaet @l | @iffard [ 3. seeee e oifw gfear)  (DB)...*14
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Constitution — Article 14 — Equality — Petitioner claimed that
JDA/State has taken no coercive action against other parties who has been
allotted land similarly — Held — It is settled law that Article 14 provides for
positive equality and does not permit negative parity and not meant to
perpetuate illegality — Further, petitioner failed to show that other parties got
lease deed executed in respect of “Nazul Land”. [Samdariya Builders Pvt.
Ltd. (M/s.) Vs. State of M.P.] (DB)...16

HIAETT — BT 14 — AT — AT A <141 fo6an {6 SI€y /<13 4 3=
THHRI @ fIvg B3 yfis® R 81 & 8, = w9 wu | qfyy amdfea
@ T8 ? — sitfEiRa — a7 grenfia fafer @ f& Ig=8<T 14 SGerIS awar
IUEErd &Rar @ Y AGRIHS AT &I AR 7T 31 8 AT Jrderar wrad
@A Bq T8l @ — 39a faRdq, ardl Ig <2+ 4 fAwd @1 & o= veaRi 4
"o YR & A4 A ucer fadw &1 fsured s fora | (wwefsar faesd gt
fa. (@) fa. 7.9 3r57) (DB)...16

Constitution — Article 14 & 16 — See — Lok Seva Anusuchit Jatiyon,
Anusuchit Jan Jatiyon aur Anya Pichhade Vargon Ke Liye Arakshan Rules,
M.P, 1998, Rule 4-B | Ankit Baghel Vs. State of M.P.] ...390

HIAETT — 31205 14 9 16 — 7@ — clld dar Il arfaan, sgyglad
sarfaal siv =1 fAee aul’ & forv smeervr A9, 9.9, 1998, 97 4—dt
(sifra saret fa. 7.9, 319) ...390

Constitution — Article 16(2) — Public Employment — Equality of
Opportunity — Held — After written examination, department exempted the
requirement of holding viva-voce/interview as prescribed in statutory rules/
advertisement — State has ample power to relax the recruitment rules —
Action of State Government cannot be said to prejudice any candidate as the
change/relaxation in norms/rules does not adversely affect the right to be
considered in public employment — It is not a case where participation in
interview is waived for few and not for others thus no ground of
discrimination established — No interference called for — Petition dismissed.
[Ranjana Kushwaha (Dr.) Vs. State of M.P.] ...*10

aiagrT — g8 16(2) — dl@d [FIlaT — §HFAT ST TEX —
affreiRa — faRaa 9fer @ g, faam 3 WifRes odar /aEceer
ATNTIT A B, aegHar ot 6 s ot / fagmu= 9 fafka @, 9@ se
9 B — T b1 Adl . &) Rifre a6 @) vat« ofed @ — v WReR
g @ 18 dRars 9 fedt srwaeft ot yfase yaa s1Ra gar a8 wer o
dhar Faife afat /e 9 g / Rifdreieover & e o 9 faar
# fog oM &1 @R ufaga wu @ garfaa 7 srar — a8 Y1 gHeor
S8l B B Y GiEAThR 1 ARSI fHar 1ar iR o= @ forg 181 ara: favg
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BT DIy TR AT T8 — SEAY DY BIS ATIIIDAT A8l — ATFADBT QTR |
(F5r=11 Sraret (S1.) fa. 7.y, vrs) ... %10

Constitution — Articles 16(4), 16(4-A), 16(4-B), 46, 330, 335, 341 & 342
— Promotion — Reservation for Backward Class — Held — “Nagaraj” case has
wisely left the test for determining adequacy of representation in
promotional post to States for simple reason that as the post gets higher, it
may be necessary to reduce the number of Scheduled Caste and Scheduled
Tribes in promotional post, as one goes upwards — This is for simple reason
that efficiency of administration has to be looked at every time promotions
are made —Article 16(4) has been couched in language which would leave it to
States to determine adequate representation depending upon the
promotional post that is in question — Thus, the conclusion in “Nagaraj” case
that the State has to collect quantifiable data showing backwardness of the
Scheduled Castes and Scheduled Tribes, being contrary to nine-judge bench
in Indra Sawhney (1) is held to be invalid to this extent — Reference answered
accordingly. [Jarnail Singh Vs. Lachhmi Narain Gupta] (SO)...261

HIaenT — 3187 16(4), 16(4—7), 16(4—1), 46, 330, 335, 341 T 342 —
yel=ifa — fesr a9 gq amveor — affEiRa — “Frrrer” gexor A
gfgacargds uei=ifa ug o yfafifera @1 vafwar saelRa &34 & fag adeor
9 AR RO 4 I R BisT & & Ffd ug ITadr g1 Il & UG- ug
7 A< B W dedr @, Iqgfaa wnfa vd sgyfaa sarfa &) den
HCTHT 3MAIYD 8l hdl & — I8 99 TR SR A b Idd 9 ugi—fa fod
ST 9 YN @) S&dl Sl @l ST 8Idl 8@ — Aqo8< 16(4) VT wmem
aftfa @ <l & gyoa uei=ifd ug wR ik ved gu ufafiftr @ watwar
JTETRT BT TST R BIS I — 3[A: “FIRTor” YHIv1 § 48 fosad b wrsa &1
s faa sifa va srgyfaa st &1 esua gerid gu uR|mH aivd srer
U d ST 8, 3Rt et (1) # St—=umrarEfe #) =radis © fardia sk @
SR 3 AT g Afaferr=r aifffeiRa fear = — fder aggar scaRa|
(eta e fa. qesft TRroT W) (SC)...261

Constitution — Article 21 — Right to Life and Personal Liberty — Held —
Even otherwise, Article 21 of Constitution wherein right to life and personal
liberty are secured, no person can be debarred of such liberty at the instance
of false complaint. [Atendra Singh Rawat V. State of M..P.] ...168

giagrs — agq@es 21 — 919 3R <fed ¥@aFdr &1 SfEHR —
affetRa — s=rem ft, Wfdem &1 eg=8T 21 foray gror 3k Afes w@dFan
gfif¥aa 2, fed aafaa a1, fear gRae @ meR ) S9a w@azar ¥ faafsta
T8l fpar oI waar | (3= Rig wad fa. 7.9, 3<9) ...168

Constitution — Article 21 — See — Criminal Procedure Code, 1973,
Section 2(h) [Utkarsh Saxena Vs. State of M.P.] ...653
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IaerT — 98T 21 — 7@ — {US HIHIT Hledl, 1973, &IRT 2(v4)
(Scpd I fa. 9.9, 7=3) ...653

Constitution — Article 226 — Allotment of Plot — Legitimate Expectation
— Petitioner was allotted plot in Sector E whereby he paid the entire premium
amount but possession was not given by respondents because of certain
encroachments and litigation — Board passed a resolution to allot plot to such
people in Sector F for which consent was not given by petitioner — Fresh NIT
issued by respondents to sell plots in Sector 'E' — Challenge to — Held — As
allotment was done in 1994, petitioner who is waiting for possession since last
20 years, is having legitimate expectation for taking possession of plot from
respondents, either in Sector 'E' or 'F' — Respondents directed to either
handover one plot from Sector 'E' which are under fresh auction in
impugned NIT or allot the Plot No. T-1 or T-2, as being bigger in size,
petitioner is ready to pay the difference amount for extra area as per collector
guideline — Petition partly allowed. [Sunil Dangi Vs. Indore Development
Authority] ...367

AT — 3287 226 — &S BT 314 T — [ARTHT FII9IT — AT Bl
Adex § 9 s Ardfed fear wam o, oy a4 ¢ N af¥n &1 gaas
fopar o1 g £ ARHAVI TT Gheadrsl] & SR YA o gRRT deol 81
e rr o — 9IS A 9eR U H Ul diIT Bl @S ATdfed HRA b Gbhed
giRa fear, e forg ard g wgafa 8 &) a1 off — Jaex '3 A gEsl o
49 =g y@dhrer gRT A A L 9 @ 18 — &1 gEkdh — sifvifeiRa
— 9f® arac 1994 A fovar 13T o1, AT S fUwd 20 a9l | deal & forg e
B VBT 2, S AT a@l AdeX '3 a1 % A, AT @ qEs &1 wear o )
faftrawra ycaren @ — gcgeffrer &1 R fear wan f& ar ar 9aex $° 4 '@
@ 9lu < Sl & ameifid g.ens. & 4 18 RR 9 fiarfl @ sl @ a1 qas
®. 1 AT -2 ATefed R, B MHR § 987 811 @ A1d, I, HAdex
@ ARl R AfaRad &3 & ferg sfax R &1 JrdarH &34 & fag dar @
— AT Jera: JoR | (Fia <10 A, $TR s@Raud— AR ...367

Constitution — Article 226 — Scope & Jurisdiction — Held — If the
screening committee constituted for such purpose finds the petitioner unfit
for appointment due to prosecution in criminal case, then this Court in writ
jurisdiction cannot act as an appellate authority and interfere in such a
decision, unless same is found to be palpably erroneous or de hors the rules,
regulations or settled law. [Pawan Vs. State of ML.P.| .8

WIaETT — STee T 226 — 1T vq JfeHrear— afifaaiRa — afe saa
9IS vy fed BHEA Afifa ar @1 qrfdss gaxor A ARG & BRI

A Ul € 99 I8 grarerd, Re AfraRar # ¢ srdiell yrfererd & wu A
$1 T2 $R APl U4 S 1o 3§ sEEY 21 HR Hd1 oid d & a8 Ffeyof
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a1 gEse wy 9 i, At ar wenfia fafyr 9@ sraeg @) i siran | (ua=
fa. 9.9, <9) ...8

Constitution — Article 226 — See — Income Tax Act, 1961, Sections
142(1), 147 & 148 |[Etiam Emedia Ltd. (M/s.) Vs. Income Tax Officer-2 (2)]
(DB)...*16

IAETT — e80T 226 — 7@ — ITIBY IAIIH, 1961, &TRIY 142(1),
147 T 148 (3foaw $¥iifsar far. @) fa. s7ow a9 sifwiR—2 (2))  (DB)...*16

Constitution — Article 226 — See — Scheduled Castes and Scheduled
Tribes (Prevention of Atrocities) Act, 1989, Section 3(1)(r) & (s) [Mangaram
Vs. State of M.P.] ...435

qlaerT — w8 226 — /@ — Srgfaa gifa v sg¥faa sorfa
(3rrar Aarvn) siferf=g#, 1989, €117 3(1)(311%) T (vw) (WITRM™ 3. 9.9, 3159)
...435

Constitution — Article 226 and Prakostha Swamitva Adhiniyam, M.P,
2000 (15 0f2001), Sections 2, 3(b), 3(i) & 4(2) — Cancellation of Lease — Validity
and Legality of Lease — Held — Tender document, promoter agreement and
provisions of Adhiniyam of 2000 shows that license was given to promoter/
petitioner to construct building and give first allotment to persons of his
choice and receive sale consideration for first time out of it — Ownership of
shops/ showrooms/chambers was to remain with JDA (lessor) — Promotor
had limited rights to nominate a party for execution of lease deed, who will
later become lessee of JDA who is entitled to receive transfer fee — No right to
execute lease deed of land accrued in favour of petitioner and was clearly
impermissible — Such unauthorized transfer of land in favour of promoter
dehors the tender document, agreement and Prakoshta Adhiniyam and is
void ab initio — Petition dismissed. [Samdariya Builders Pvt. Ltd. (M/s.) Vs.
State of M.P.] (DB)...16

AT — 3207 226 TAT Y13 ¥QIAT eI, 9.9., 2000 (2001 BT
15), &R1¢ 2, 3(d), 3(i) T 4(2) — qa'é BT TP — ycc a1 fAfemr—=ar aer
derar — siffeaiRa — fAfasr swEw, Wyad® HIR ¢d 2000 & 3feFra &
U4 I8 <A & b Guadsd /Arh &1, wa+ fFEior & foe aoar s uig &
AfFTAT Bl Ul AT I AR IEH Yo IR Il ufidbel Ut &+ 29,
I UST™ B 8 off — SHEN /2TwH / Bl HT W SISIY (UScradl) b
U &) YA AT — HY9d® & U ucel fddw & fwres 2q fadfl vaer &t
Tfid & @ forg Wifa Afrer 2, o 91 § IEY &1 ygeTR 99 SR St
o BEITARTT Yob YT B $I AR & — ATl & Y&l 3§ A & ucer faeie 3I
eI B &1 B ARHR YIgHd T8 BIdl & a1 W< ®Y A AT AT —
dyads & u" H Y o1 AT IUTRIGa swaraxvvn, ffdsr swEw, IR uE
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gohIts AT A 918 2 91 3RY9 9 81 [ © — st @il | (FHsfsan
fdesd y1. fa1. (%) fa. 5.9, 7r=7) (DB)...16

Constitution — Article 226/227 — Appointment — Judicial Review — Scope
& Grounds —Held — An order of appointment is subject to judicial review on
ground of illegality, non application of mind and malafide — If suitability of
candidate has not been found to be proper by assessing authority and reasons
have been assigned for the same, that cannot be a ground for judicial review.
[Asha Kushwah (Smt.) Vs. State of M..P.] (DB)...*3

GIEmT — Ige8T 226 /227 — Agfaa — =& yafdaiaT — @nfaa a
rEry — et — Frgfaa o1 s, srderdrn, aRkass &1 93T 7 fed o
Tq IJATAYUTAr & IMER W A gAfdeias @ = @ — afe arweff a5
SuGFadr dI feiRor gt gR1 Sfaa 721 urn 111 @ SR 99 foy dRer
fad A 2, 99 g Wfie gafdaiss 2q smur w1 & Adar| (3mem GEErE
(sfrre)) 9. 7.9, 31539) (DB)...*3

Constitution — Article 226/227 — Scope & Jurisdiction — Interference —
Ground — Held — Normally transfer orders should not be required to be
interfered by this Court but impugned order was passed contrary to
statutory provisions with a malafide intention which requires interference
by this Court. [Durgesh Kuwar (Mrs.) Vs. Punjab and Sind Bank] ...379

WIIETT — 3BT 226 /227 — T T JTEABINGT — EECIET — SITENR —
IffaeiRa — G, ETaReT AR ¥ 39 UR-ITd gRT sy ufara
T8l B9 A1f?y Uk SmEfia e & S SudHl & faudia sragwHEyef
e & Gy uiRd fear mar o Rrad 39 <IraTed gRT gwady fdd 2

(e gax (sfherch) fa. doie gos Rig &) ...379
Constitution — Article 226 & 309 — See — Service Law [Vikas Malik Vs.
Union of India] ...558
WIaETT — 31297 226 9 309 — /@ — War fafer (faera afers fa. Y=
3w gfosan) ...558

Constitution — Article 227 — Scope and Jurisdiction — Held —
Interference u/S 227 can be made on limited grounds, if impugned order
suffers from any jurisdictional error, manifest procedural impropriety or
palpable perversity — “Another view is possible” is not a ground for
interference — High Court is not obliged to correct the mistakes of facts and
law which does not have any drastic effect. [Arun Kumar Brahmin Vs. Smt.
Maanwati] ...136

WIaEmT — sigweT 227 — Iftd vq sifg@iRar — sififeiRa — afe
e smeer feA sfPraTRar @1 Ffe, udpe ufsharerd sgfaadn siear ywae
fawivaar @ afia 81 af aRT 227 & Siavia WA AMERT wR swa&y fear o
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bl & — "I §RCHIVT HHT 8" Y8 SXI&Y &I ATIR TE| & — Sod ATl
@Al vd fafer 3 Jo e $1 FoIk y9a 781 2, 3 GIRA =g 910 18] 2 |
(ar@o1 HAR 18197 fa. i) Jrrad)) ...136

Constitution — Article 227 — Scope and Jurisdiction — Held — It is settled
law that jurisdiction under Article 227 cannot be exercised to correct all
errors of Subordinate Court — It can be exercised where any order is passed
in grave dereliction of duty and flagrant abuse of fundamental principles of
law and justice. [Noor Mohammad Vs. State of M.P.] ...132

dfaerT — sigees 227 — iftd va sifg@iar — afifEiRa — a8
geenfia fafr @ f& sg=8c 227 @ Siavia @ Rar &1 yAir, ef=reer
AT &1 9 Ffeal o1 Y= & forg 721 fean s aear — saat 9T a8t
T ST GadT 2 STET BIg ATQY S Sl =R IUAT § IRT fwar 1w @ aen
fafer va =ma & figidl &1 Y& gHudT & | (R 98Ws fa. 7.9, 7r93)  ...132

Constitution — Article 309, Proviso and Indian Railways Establishment
Manual (IREM) — Service Conditions — Held — Rules under IREM has been
issued in exercise of powers vested under proviso to Article 309 of
Constitution and hence has statutory force. [Prabhat Ranjan Singh Vs. R.K.
Kushwahal] (SC)...245

AT — 3I=8T 309, UNGH V9 HIRAIY o7 Y1 (71 R¥1aT (3175 31T%.
309) — dar 7rd — afafeiRa — g va. & siaifa faw dfeg= &
AT 309 d WP & efA Fifed wfdaal & ygir 4 o) f6d 1™ & qen
afeg ST 9 ¥@d 2 | (99 o RiE fa. aR. & gmarsn) (SC)...245

Constitution — Article 329(b) — See — Conduct of Election Rules, 1961,
Section 56D | Amitabh Gupta Vs. Election Commission of India] (DB)...*14

WIaErT — srgee T 329(d1) — *@ — fAafaT &1 ware (=79, 1961, €IRT
56T (ifiar pwar fa. s wHeE aifw sfsan) (DB)...*14

Contract Act (9 of 1872), Section 128 — Bank Loan — Principle of
Promissory Estoppel — Held — Execution of lease deed of land which was the
reason/foundation for grant of loan to SBPL, itself was contrary to law and
against public interest — Cancellation of such lease deed of land got stamp of
approval from this Court — Principle of promissory estoppels or Section 128
cannot be pressed into service in the case of this nature — No fault of JDA
withdrawing the consent/ undertaking given for loan — Decision of JDA is
taken in public interest and as per public trust doctrine — Petition by Bank
dismissed. [Samdariya Builders Pvt. Ltd. (M/s.) Vs. State of M.P.] (DB)...16

AT eI+ (1872 &7 9), €TIRT 128 — 8% FvT — qa-1 [A9¢T &T Rigia
— affreaiRa — 1t & ucer fadwa &1 fsare ot & ga.didiga. &1 %or
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YT B BT $IRYT /IR AT, ¥ fafSr & faudia aen eefed & faeg o —
A & I Uyl fddd@ & IGEHIVT Dl 3 RIS 4 FJHIGA &I iy e
T — 994 faden & Rigid AT OIRT 128 &1 39 WwU & ISRl § gIir §
T2 AT ST Ghdl — K0T & v &) 18 ggufa / d9-€e a9 o9 § SSIv &1
BIg QI T8I — SISIU &1 fafreay eefea 9 forar = aun die =™ Rigia &
ITUR B — 9@ gRT UEga AifaaT @l | (Faefsar faesyd ut. fa. (1) fa. 7.u.
M) (DB)...16

Criminal Practice — Appeal Against Acquittal — Held — In appeal
against acquittal, appellate Court would not ordinarily interfere with order
of acquittal but where the order suffers serious infirmity, this Court can re-
appreciate the evidence and reasoning upon which acquittal is based. [State
of M.P. Vs. Chhaakki Lal] (SC)...507

q1fvs® ggia — qivgfda & fAwg sifla — aififeiRa — e &
fawg arfia A, ardich =T IWfda @& AR § AF=Id: X8y T8 S
R Siel e THR W 4 U 2, I8 AT Higd U9 da 59 ux <refad
ATEATRA B, BT Y: AT B Adhdl @ | (A.Y. IF 4. 8! @) (SC)...507

Criminal Practice — Benefit of Acquittal to Non Appealing Accused —
Held — Apex Court concluded that where the Court disbelieves the entire
incident/case, then the benefit of the same should be extended to the non-
appealing accused — It is well established principle of law that non-appealing
accused should not suffer only because of the fact that he could not file the
appeal. [Aatamdas Vs. State of M.P.] R |

q1fvss ggfa — adlcr 7 &ed arel sfrgaa &1 ivglaa &1 arr —
affeiRa — wafza e 9 fFrsffa fear @ f6 oe <arad dqof
gl / YHROT UR AT AT 2, dd Sad BT A1 Adel 7 B a1l g
31 I far i =arfey — gz fafer &1 geenfua fRigid @ & srdia 9 &34 ared
NG DI 4TF 39 92 S PRI & 98 Ul UK 8] SR DI, YT el
ST 918y | (3ra¥erd fa 9.9, Irs) S |

Criminal Practice— Delay in Trial — Responsibility of Trial Court—Held
— It is the responsibility of the trial Court to secure presence of prosecution
witnesses at the earliest and record their statements within the shortest time
possible. [Rambahor Saket Vs. State of M.P.] ...214

gIfts®d ygfa — faaror & fderd — f[QAavr =Irarerg &1 Scaveifad —
affeiRa — s |efrer &) i sulReafa gHhREa o1 wd 1@

HAUAl DI JATHHT HH A $H GHY & Hiax ARIfRad o1 &1 ScaxeilRic
faareT <ATery &7 @ | (MEER 9rad fa. 9.9, 1) ...214

Criminal Practice — Order of Acquittal — Interference — Held — It is
settled law that if trial Court after due appreciation of evidence comes to
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conclude finding of acquittal then normally if findings are not perverse, it
should not be interfered by Appellate Court. [State of M.P. Vs. Mukesh
Kewat] (DB)...489

qIfPs®w yglfa — qlugfaad &1 sncer — gwagy — AffEiRa — a8
<1fud fafer @ & afe fa=arer =T, e & e, Jedie udard aivygfad
& frspy uR ygIdr @ a9 ", afe ey faudsd € @, srdiell =T
§R1 394 gxaey 21 fovar = arfee | (ALY, 19 4. gaer ade)  (DB)...489

Criminal Practice — Suspicion — Held — Suspicion howsoever may be
grave and strong cannot take place of proof of commission of crime.
[Ratiram Gond Vs. State of M.P.] (DB)...644

g% ugfa — wee — AffaaiRa — deg fea-m & THR v yaaT =11
1 8l, 3Rt A S & |qd &1 W1 81 of "abdT | (RART s 4 7.9, 71539)
(DB)...644

Criminal Procedure Code, 1973 (2 of 1974), Section 2(h) and
Constitution — Article 21 — Police Investigation — Held — Investigative powers
of police are not merely an “Authority” but also a “Responsibility — Fair
investigation is one which is done for purpose of unearthing the truth and not
for sole purpose of securing conviction — Fair trial entails to considering the
defence of the accused and investigating the same to ascertain if the
allegations against accused is true or not — If accused provides credible
material to police to investigate and ascertain his innocence, it is bounden
duty of police to investigate into his version — Ignoring the same would violate
his rights under Article 21 of Constitution. [Utkarsh Saxena Vs. State of
M.P.] ...653

qUS FibaT Gfedr, 1973 (1974 &7 2), &RT 2(v4) ¢F Gaer7 — 3=z 21
— glere sayvr — AffEiRa — gfera &) srwvr & @) wfaadl 9 dad (a
YR © d9fed Ua Scaarii@’” W 8 — Frsuer svvr 98 @ 9l {6 9 3l
o @ yAie 4 f&ar sirar @ don 7 6 qivfafe & geaa ydies 9 —
frge faaror o, a8 gfiiea s g & @ aftgaa @ fasg omd .
AMNHAT & © UGl 21, JNYFT & 94919 $l fdFaR q 1 d=A1 IFd Bl
YU HRAT JAMAWS & — Ife ARRYFT gferd S ATl S d=AT IHDI
freiar gfiieaa o & fag favaaa arf gyea@ sxar 2, gfes o a8
A B 2 P 98 SHD HUAT W JAVT IR — Idd Bl JFAQET AT
A & AT 21 D AAd SUD IARNBRI BT Sea o 1T | (SHY I
fa. 9.9, <) ...653

Criminal Procedure Code, 1973 (2 of 1974), Section 41 — See —
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Amendment
Act, 2018, Section 18-A [ Atendra Singh Rawat Vs. State of M.P.] ...168
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qUS HibaT |ledl, 1973 (1974 @7 2), &IRT 41 — @@ — 3rggfad irfa silv
sy srorifar (eqraiR [1drer) qener g4, 2018, €vT 18—V (3=
Rig v9d 9. 9.9, 3<9) ...168

Criminal Procedure Code, 1973 (2 0of 1974), Sections 41-A, 41-B, 41-C,
41-D & 438 — See — Scheduled Castes and Scheduled Tribes (Prevention of
Atrocities) Act, 1989, Section 3(1)(r) & 18 [Mangaram Vs. State of M.P.]...435

qUE JiHAT Afedn, 1973 (1974 &7 2), &IRTY 41—, 41—, 41—, 41—}
d 438 — @ — sgqfaa wfa sy sgfaa srurfa (AR faro)
Jferf=rH, 1989, €1RT 3(1)(3MR) 9 18 (WIRM 3. 4.9, 1<) ...435

Criminal Procedure Code, 1973 (2 of 1974), Section 53-A & 164-A —
DNA Test — Credibility — Held — By insertion of Section 53-A and 164-A vide
amendment of 2005, DNA profiling has now become a part of statutory
scheme and is a must — DNA test is a step towards more Forensic and
scientific investigation. [Rajendra Singh Vs. State of M.P.] ...*19

qUS HIHIT Giedl, 1973 (1974 &7 2), &RT 53—V T 164—Y — SIU-IV
g¥leror — fAgga-gar — afifaatRa — 2005 & GINGT §RT ©IRT 53—T 9 164—T
D ATRATIA GIRT, 319 STAY YIBTS AT BT YoITell &1 U e 9+ 1 2
R AMATD & — SITAY GREvT, Aferd AR—ATAI® v AT =awor BT AR
U®H ®ed & | (o= Rig fa. 9.9, =) ...*19

Criminal Procedure Code, 1973 (2 0f 1974), Section 125 — Maintenance
— Entitlement of Father or Mother — Liability of Major Daughter — Trial Court
awarded Rs. 750 p.m. as maintenance jointly against major son and
daughter — Held — Father is entitled to claim maintenance from his children —
Apex court concluded that both son and daughter are liable to maintain their
father or mother who is unable to maintain himself or herself — Looking to
daily needs for an old person of 70 yrs. of age including health etc,
maintenance amount is not on higher side — Revision dismissed. [Mohd.
Shafiq Ansari Vs. Mohd. Rasool Ansari] w7

qUE Yiwar dfedr, 1973 (1974 &T 2), €RT 125 — HXOgI9or — fAar ar
AIAT BT EBGT — qI€H YA 7T 11dcq — ARy [r-Te™d 3 99 6 43 ¢d gAl
3 fawg €Y U 4 MROMINY & &Y A 750 / — Ufarg wRo4iyor gy fear
— afafretRa — far = 9=at | AR &7 SET HA B oy gdeR @ —
Hal=a =amarery A T fear 2 & <141, g7 3 g3, sra= ¢ far ar wrar <
TG BT ARUMUINYT SR H IH&H 2, BT ARVUINY &R & g <l & — 70 aof
IR & 9§ Afdd 31 e FTedl, e w@red sanfe wfie @ &1 I@d gy,
HROTGIYYT B AR 31 T @ — gaderor @Re | (dewe awie Jar) 3,
HIEHE g 3AR)) ¥
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Criminal Procedure Code, 1973 (2 of 1974), Section 125 — Maintenance
of Daughter — Quantum — Held — Trial Court granted maintenance to
daughter @ Rs. 15000 p.m. — Held — Daughter living separately with mother
since 2013 — For maintenance of daughter, not a single penny paid by
applicant/father, who is Class I Officer with net salary of Rs. 72,084 p.m. —
Just because daughter is living with her mother who is earning Rs. 36,076
p-m. would not provide a ground for applicant father to shirk from
responsibility of his own daughter —- Amount awarded is justified — Revision
dismissed. [Lawrence Robertson Vs. Smt. Vani Jogi]| e ¥6

qUs JibaT wfedar, 1973 (1974 &7 2), &RT 125 — YA &1 wxvrgigor —
a7 — fEiRa — faamer =mared 3 g3 &1 %, 15000 / — gfisie @ v 94
wRorgyer g fear — siffrefRa — gt 2013 9, war @ A1 yus U 9 @
A 2 — g & WRomdiYer ?g 3ndad / fan, o f6 e ger gof aiftrerd @
fora®T Y& da . 72,084 /— ufHTe 2, 9 e 99 &1 qurar &l fhar — dad
4Ty fo gl SHa@) |1d1 @ |ier X8 j@) © ol . 36,076 / — Ufadre sifsia &
A 2, IS far & oy Sua! W@ 3 g ) e 9 997 &1 e 1
BT — 3@ &1 M3 A3 AT 8 — gaerer @ike | (|- Aacaq fa.
sfreft arofy Sifh) ... %6

Criminal Procedure Code, 1973 (2 0f 1974), Section 154 — Delay in FIR
— Held — Incident is 0f 26.10.2016 and FIR was lodged on 18.02.2017 — Had it
been a case of cruelty or a case of abetment to commit suicide, nothing
prevented the parents of the girl or other relatives to lodge a FIR with quite
promptitude. [Manorama Bai (Smt.) Vs. State of M..P.] ...074

QU HIHAT ¥fedl, 1973 (1974 &T 2), €T 154 — G a7 gfadeT 4
facg — siffAEiRa — ae= 26.10.2016 @Y 2 TAT Yo a1 yfddsq fais
18.02.2017 ®I <ol fHAT AT — dTe I8 HIAT BT YHRYT AT Al IATHEAT D
GEUIROT BT YHROT AT, ASDI & ATAT—FIar A1 =1 Red<RT &I goiaar aaudr 9
gorH AT yfads <o & 4 & Adr mar | (@A ars (shed) fal w9
Ss)) ...674

Criminal Procedure Code, 1973 (2 0f 1974), Section 154 — FIR —Held —
FIR is not an encyclopedia which is expected to contain all minute details of
prosecution case — It may be sufficient if broad effects of the case is stated
therein. [State of M.P. Vs. Chhaakki Lal] (SO)...507

QU IHAT Aledl, 1973 (1974 &T 2), €IRT 154 — G YT GladaT —
affeiRa — germ Yo yfidsd #18 favaaiy 921 e faie yavor @
il geu faavon &1 Jaaer ufdrd 8l — I8 udiw 8l Gadl © afe I YHRoT
D TIPS YHTd fod 1A € | (.. A fa. s dre) (SC)...507
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Criminal Procedure Code, 1973 (2 of 1974), Section 161 & 311 — See —
Evidence Act, 1872, Section 145 [Laxminarayan Agrawal Vs. State of M..P.|

...494
qUs Hiear Afedr, 1973 (1974 &7 2), €IRT 161 T 311 — @ — &g
SITEI4, 1872, €TIRT 145 (LRI 3RIATA 9. 9.9, ) ...494

Criminal Procedure Code, 1973 (2 of 1974), Sections 177, 178 & 179
and Penal Code (45 of 1860), Sections 420, 467, 409 & 120-B — Territorial
Jurisdiction — Held — Residential township constructed within territorial
jurisdiction of police station Sirol, Distt. Gwalior and all sham sale deeds
were also executed at Gwalior — Entire offence has been committed in
Gwalior — Contention that, Company having registered office at Noida and
all decisions were taken at Noida, has no significance — Court at Gwalior has
jurisdiction to try the offence — However, it is settled law that where offence
has taken place within territorial jurisdiction of more than one police
stations, then each police station has jurisdiction to investigate the offence —
Application dismissed. [Manoj Shrivastava Vs. State of M.P.] ...207

QU JibAT Aledl, 1973 (1974 &7 2), €IV 177, 178 G 179 V9 qU wledl
(1860 BT 45), €TIRTY 420, 467, 409 T 120—d1 — &A1 3iferarfear — aifafeifRa —
gfers o= Wk, forer warferar &1 &= siffraRar & Wiar Fariia 7 &1
dftor fear war qenm i 99 dY fawa faadet & H warfersk § fsarfea
far 3 o — Gyl sruRTe Wiferak § S1ka fear a1 @ — 9@ &6, du &1
Yollgd St A1gsT 4 @ ik a+l fofa Aiver 4 ford 1 o, 91 W' 1l
IEAT — Gk & ATATTd bl WRT &I fqaRoT B &) AferH1Rar 8 —
Jftg, gz werrfua faftr @ & o=l s, e 9 afte yferw ol @ ad
AfreIRar & Hiax afed gan 2, 99 YRS Yferd a1 &Y IR ST IATT B3
P AfSrHIRaAr @ — M @R | (TS sfaraq fa. 9.9, w<3) ...207

Criminal Procedure Code, 1973 (2 of 1974), Section 203 & 401(2) —
Revision — Right of Accused — Opportunity of Hearing — Held — Apex Court
concluded that it is a plain requirement of Section 401(2) Cr.P.C. that if
Magistrate dismissed the complaint u/S 203 and a revision has been
preferred by complainant, the accused is entitled for hearing by the
Revisional Court although the impugned order was passed without his
participation — No interference warranted in impugned order issuing
process to accused —Application dismissed. [Nizamuddin Vs. State of M..P.]

... %26

QUE Hlpar dfedi, 1973 (1974 @7 2), €T 203 q 401(2) — Y7901 —
sfrgaa &1 sifeee — gadrg &1 siaav — afafaiRa — waf=a <w—reEE [
frswftfa fear @ o a8 arT 401(2) <99, @) s Tuse Iver @ fo afe Ao
= gRT 203 & JAavid uRdre @RS f&ar ik aRardl gRT ta gadaor yxgd
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= 3 2, IPRIEd, Y=l IRITed §RT gA4dlg oq, edaR & Jeiy nafia
JATQT IUD GEHTT & 91 utRa &A1 7T o1 — AR DI 7199 S A b
AEIT QY H Y qEa¥IP A8l — ATded @Rl | (Fromggds fa. 7.y,
) ...%26

Criminal Procedure Code, 1973 (2 of 1974), Section 227 & 228 — See —
Penal Code, 1860, Section 304-B & 498-A [Utkarsh Saxena Vs. State of M.P.]

...653
QUE HIFgT Wfedl, 1973 (1974 &1 2), €T 227 q 228 — 3@ — QU

VIf2dl, 1860, £TIRT 304—d1 T 498—T (St "IN 3. 7.9, I159) ...653
Criminal Procedure Code, 1973 (2 of 1974), Section 228 — See — Penal

Code, 1860, Section 107 & 306 [Rishi Jalori Vs. State of M.P.] ... *28
QU FfHAT Afedr, 1973 (1974 &7 2), €1IRT 228 — 7@ — Us Wladl, 1860,

&71%7T 107 T 306 (Rt ST fa. 7.9, 7rs71) ... %28

Criminal Procedure Code, 1973 (2 of 1974), Section 311 — Recall of
Witness — Stage of Trial — Grounds — Held — Jurisdiction u/S 311 Cr.P.C. can be
exercised at any stage of any inquiry, trial or other proceeding by Trial Court
till it signs the judgment — Grounds on which application was based are
perfunctory where no reason is given as to why it is essential to recall the
witnesses and what prejudice will cause to defence if they are not recalled — In
present case, petitioners had elaborately cross examined the witnesses who
are sought to be recalled for further cross-examination — Power u/S 311
Cr.P.C. can not be used for the purpose of filling up the lacuna left behind by
the defence during cross examination — Application dismissed.
[Laxminarayan Agrawal Vs. State of M.P.] ...494

qUS Gl ar diedl, 1973 (1974 &7 2), €T 311 — HIEfl &7 Y: 1T oAT=1
— fa@ror &1 g9 — rEnv — sffaiRa — ve yfear wizar o) arT 311 @
il Ife@BTRAT &1 YA fa=aRer =Iaread gR1 o wR swaeR &=+ 9 gd,
fodl <4, faarRer serar 3 sriardl & & W ysa o fear o g@ar @ —
AR 5 U= 3 e o, J39q o e oIs dRor 121 fear w2 &
HIEMRTOT &l Y1: gl ST &1 JAaedd © a1 Afe =2 el gelrr 1ar dl
94919 Ul I a1 Yfddhd yHd SR M — adde YHRoT A, ATERIOT |
|1eRToT &1 favaryd s gfaudieror foar o 52 st yfaudierer 2q 4= gaman
ST 9181 TR/T — Y. 3 9RT 311 & 3iaiia fdd &1 9IT 9919 &l gIRI
gfaadieaer & IR 98 8 $H &1 Y I D YA g A8 (HAT S AHhdl
— 3maded @RS | (A -RIET 3rrare fa. 7.9, 3sy) ...494

Criminal Procedure Code, 1973 (2 0f 1974), Section 311 & 482 — Recall
of Witness — Stage of Trial — Grounds — Application filed at the stage of final
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arguments in a case which was 5 yrs. old — Held — Accused got the case
adjourned for final arguments for more than a dozen times — While
considering application filed u/S 311 Cr.P.C., Courts required to consider
interests of victims/witnesses and prosecution alongwith all accused —
Considering the concept of fair trial and interest of justice, a balance has to
be struck between the two contrasting interests moreso when application
filed at a very belated stage — Interest of justice also involves refraining from
giving undue adjournments which may become a necessary corollary, once
application u/S 311 Cr.P.C. is allowed — No error in impugned order —
Application dismissed. [Babulal Vs. State of M.P.| .. %4

qUS HiGAT Wledl, 1973 (1974 &7 2), €RT 311 482 — W&l &l Y
FITIT SIT-IT — [A9IRVT BT Y+ — 3TENR — U YHROT | Sl &6 5 auf gRr=w o,
Jifo a@f @ uHd W, Ad<sd ywd fHar & — afifeiRa — sitRgea &1
Jifow a@ @ folv U <o 9 AfRS IR Y31 A =i fer — S99, 3 gt
311 @ I YA 3MMaEA W faR 1 99, [R-ITEI §IRT GHI AR FITT
@ grr—ar fifsal /aefrer qon s @ fRal R faar fear s
Jufera @ — froag faarer den = fia @ Rigia &1 farR 4 «d gg, <1 fauw
f&al & weu WA 99T usdl © JAftrddr W9 Sded sifafddfed ushd wr
UEId fHar T 8 — < @ foa ¥ srgfad e 49 9 fava e A siadw 2,
Sl & IR .U, B IRT 311 & 3aiid AMAE Ao &l 9 & 918 ATTWSD
9RO 991 |hdl & — IMEfia e A 313 Ffe T8 — Jrd<a @R | (S gara
fa. 9.9, 3159) ..*4

Criminal Procedure Code, 1973 (2 of 1974), Section 372, Proviso —
Right of Victim to Appeal —Amendment of 31.12.2009 — Date of Offence & Date
of Order — Held — Apex Court concluded that cause of action to file appeal
accrues in favour of victim only when order of acquittal is passed — If order
has been passed after the date of amendmenti.e. 31.12.2009, then victim has a
right to appeal against acquittal and can also challenge conviction of an
accused for lesser offence or imposing inadequate compensation — Date of
offence has no relevance — In present case, date of judgment of acquittal is
01.10.2015 — Appeal is maintainable — Revision allowed. [Mahesh Sahu Vs.
Shri Rakesh Sahu] (DB)...*24

QU HlHAT Afedl, 1973 (1974 &7 2), &RT 372, YRqd — JIeT Hed BT
NIST BT B — 31.12.2009 BT HINETT — 3IYRTET BT [Afer T <er &1 fafdr —
siffeERa — waf=a <arrad 9 Fraiifa fear 2 & srdie uxgd &34 &1 91
ag® NfST & uel A »dd a9 Igd &Idl @ o4 Ivqfad &1 e uiikd 8l
AT B — AfE AR HeEH B fAafd srerid 31.12.2009 & ygETq uriRa f&am =
2. a9 Nifsa & Awfaa & fawg srfia &1 aIftraR 2 do 98 JIfad & oy
IRy & forg qrefifg 6 S srerar syat« gfaer aftRifia & & fag +f
gAtdl & I®ar 8 — Ty oY fafyr &) $Ig gaTaar T8 — ad A gHor 7,
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qivfad & fofa &) fafer 01.10.2015 @ — ardier wivofig @ — gaderor AR |
(wew wrg fa. s o ¥ w1g) (DB)...*24

Criminal Procedure Code, 1973 (2 of 1974), Section 378(3) and Penal
Code (45 0f 1860), Section 304-B & 498-A— Leave to Appeal Against Acquittal —
Ingredients of Offence — Appreciation of Evidence — Held — FSL report proves
that deceased consumed poison and then hanged herself but it is not found
proved that poison was given by somebody else and she was put to hang by
someone else — Independent witness admitted that there was no dowry
demand by respondents at the time of marriage and thereafter also — He also
admitted that the room wherein deceased was found hanged was closed from
inside and there was no injury on person of deceased — He also admitted that
false case lodged in order to fetch money from accused persons and Rs. 2 lacs
were demanded to withdraw the case — Only general and omnibus allegations
against accused regarding dowry demands and ill treatment — Trial Court
rightly acquitted the accused — No ground to grant leave to appeal — Petition
dismissed. [State of M.P. Vs. Mukesh Kewat] (DB)...489

QUS Jibar Afedi, 1973 (1974 &7 2), €1IRT 378(3) V4 Vs wiedr (1860 &T
45), &RT 304—d1 T 498—Y — JI9Yfdq @ [Ag adici &Y+ B FolTord — YT
@ "Hcw — Iy BT Joql e — JFEiRT — tb ¢ va gfade |ifqd &-ar 2
& i A1 faw yree fear e @ &1 wid) oS w’g g afaa =121 uram =
2 o fau fodl s aafaa 3 foar or ik S fedl 3= afea grRT wifY o
Tl off — wada Gl 4 Wer fea & faar & @9 AR dava @
ggeffiror gRT <@ Y Big F@iT T2 off — Suq g ff Wer fear fe forg
HR A GfasT S B YR dACHI URIT AT AT 98 X ¥ 4§ AT 921 Jiadr &
IR R HIg Fic 8] off — IG4 gz AN WeR fHar & sigaaTor 4 a9
T & Iga e A feAr yarvT <of A1 11 2 3R YHR0T 919d o+ 2g ©. 2
AT B AT P Mg ofl — AP aT & fIwg SoW DI AT Ud gaiderR Heeh
WA 9 e b — faaRy <grarey 9 Sfad wu 4 sifigad &l
JIvHad fHar — ardid = 3 SolToid USH B =g DI MR 81 — a1
@Rl | (7.9 I3 fa. ga9 o49e) (DB)...489

Criminal Procedure Code, 1973 (2 of 1974), Section 437 & 439 — Bail
Applications — Delay in Trial — Held — In present cases, till date not a single
witness has been examined — Accused persons are in jail since a long period —
Looking to inordinate delay in recording statement of witnesses, applicants
granted bail — Further held — An expeditious examination of prosecution
witnesses is the only way to ensure that rights of accused and interest of
society are balanced in equal measure, subserving the interest of justice —
Guidelines issued for Courts below to expedite recording of prosecution
evidence—Applications allowed. [Rambahor Saket Vs. State of M.P.] ...214
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QUE UfHAT Aledl, 1973 (1974 &7 2), €IIRT 437 T 439 — AT P 1dGT
— fagrer 4 face — sffEiRa — ada@ ya=on A, o fedis d@ e
w1efl &1 uieror 71 fHar ™1 — ARSI did W A S J @ — |iefrer &1
F AffIRad - A JIQARS facid 31 A Y AASHIV I AT USH
31 18 — It AfFEiRT — a7 giHhilEa o1 o fog {6 affgea & fter @
ATl & f&d, A 431 3 dqfad 8, <" & Faared $)d gy, e
[1efror &1 2fie udieror €1 ua vdr @ — Ao |ied iy sifdifaRaa fod
S g frrae <arrerl gg feenfider o fea 1 — s doR f&d 1 |
(e wTed 4. 7.9, I99) ...214

Criminal Procedure Code, 1973 (2 of 1974), Section 438 — See —
Juvenile Justice (Care and Protection of Children) Act, 2015, Section 12 [Miss
AVs. State of M.P.] ...0062

qUS Hipgr dfedr, 1973 (1974 &1 2), €RT 438 — <@ — (&SI =1y
(Fraa®l &1 @R 3% wvervr) sifefa, 2015, g 12 (fra ¢ 3. 7.9, 153)
...062

Criminal Procedure Code, 1973 (2 of 1974), Section 438 — See —
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989,
Section 3(1)(r) & (s) [Mangaram Vs. State of M.P.] ...435

qUS HiHAT Aledl, 1973 (1974 &7 2), €IRT 438 — <@ — gqfaa wfa
i srgefaa srdfa (SreararR (Aarver) siferfa, 1989, &RT 3(1)(3%) @ (v4)
(#@TR™ 4. 9.9, I159) ...435

Criminal Procedure Code, 1973 (2 of 1974), Section 438 — See —
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989,
Section 3(1)(w)(i) | Atendra Singh Rawat Vs. State of M..P.| ...168

qUS HiHIT Aledl, 1973 (1974 &7 2), €T 438 — <@ — qfaa wfa
v srgefaa sraifa (crar (arer) e+, 1989, €RT 3(1)(S5g)(i)
(erd== R waqd fa. 9.9, =) ...168

Criminal Procedure Code, 1973 (2 of 1974), Section 438 — See —
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Amendment
Act, 2018, Section 18-A [ Atendra Singh Rawat Vs. State of M.P.] ...168

qUS HibIT Aiedl, 1973 (1974 &7 2), €T 438 — <@ — faa wfa
v srgqfaa srerrfa (sreqrare [Farevr) wene sifEf a4, 2018, &RT 18—V
(erd== RiE waqd fa. 9.9, =) ...168

Criminal Procedure Code, 1973 (2 of 1974), Section 438 and Penal
Code (45 0f 1860), Section 11 — Anticipatory Bail — Term “any person” — Held —
The word “any person” as referred in Section 438 Cr.P.C. and as defined in
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Section 11 IPC gives liberty to a child in conflict with law to prefer
anticipatory bail u/S 438 Cr.P.C. [Miss A Vs. State of M.P.] ...662

QUS UIHAT Hiedl, 1973 (1974 &7 2), €IIRT 438 U qU€ Wledl (1860 &1
45), €IRT 11 — 3T SA17d — oI5 “Big Ffea” — afafaeilRa — g “wIg
fa ST fb €94, @) arT 438 # ffdse 2 il oFar fo 71§49, @) arT 11
H yRIf¥a 2, fafer &1 Seeias &R d1el 91 I §.U.9. B &RT 438 B Aadid
AR ST UG B D WadAar <ar @ | (e ¢ fa. 7.y, <o) ...662

Criminal Procedure Code, 1973 (2 of 1974), Section 439 — See —
Narcotic Drugs and Psychotropic Substances Act, 1985, Section 8/21 & 37

[Ranjan Vs. State of M.P.] ...230
QU FfHAT Afedr, 1973 (1974 &7 2), €T 439 — /@ — ¥@19% 3i19fer siv
TT- 79T gqTef TSI, 1985, €IIRT 8 /21 T 37 (IS fa. 9.9, 74) ...230

Criminal Procedure Code, 1973 (2 of 1974), Section 439(2) —
Cancellation of Bail — Held — After the release of respondent No. 2 on bail, at
least three more criminal cases have been registered against him by police —
He misused the liberty granted — Bail earlier granted liable to be and is
cancelled — Respondent directed to surrender immediately before trial Court
—Application allowed. [Premnarayan Yadav Vs. State of M.P.] «..*9

QUS HIHAT Aledl, 1973 (1974 @7 2), €IIRT 439(2) — STHITd BT XGGHYIT
— ffetRa — yreff %. 2 & S R gad v & uva, yfed g1 Sua
frag o9 9 o9 N 3R <fdsd yavvr usilag fed T & — 99y &) 18
AaAdl &1 GRUANT &A1 — qd § ysH &) 18 S9Hd 368 63 o ad @
IR g o1 18 — gl 3 ThTd ©U A faReT FrTed & g9e 94T A
o forg fRRma far - — smd<s doR | (@9 AREYT I1eq fa. 9.9 =) ...%9

Criminal Procedure Code, 1973 (2 0f 1974), Section 457 and Excise Act,
M.P. (2 of 1915), Section 47-A & 47-D — Release of Seized Vehicle on
Supurdnama — Car seized for illegal transportation of liquor — Held —
Confiscation proceedings commenced prior to filing of application u/S 457
Cr.P.C. —Notice of confiscation sent by Collector to trial Court— Application
for custody of vehicle u/S 457 Cr.P.C. is not maintainable where confiscation
proceedings u/S 47-A of the Act of 1915 is pending which itself provides a
complete mechanism for obtaining seized vehicle on supurdnama — Section
47-D of the Act of 1915 bars the jurisdiction of Court under such
circumstances —Application dismissed. [Gangaram Patel Vs. State of M..P.|
.23

QUS YiHAT Aledl, 1973 (1974 &7 2), €1IRT 457 U T9HIRT IS4, 9.4.
(1915 @7 2), €T 47—V T 47— — T<AY<T 187 Bl YY1 v BIST 1T —
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Afexr @& Ay uRaes @ fov &R o«d & 18 — afifeiRa — srfSexor
SRIAIEAT €.YH. BRI 457 & Jcd AT Y& B b Yd YRH Bl TS5 —
AT BT AN, Hder gRT IRV R—TAT B AT AT — Y4, DY &RT
457 & Iiadid, 181 B JFRAT =g < urveig 78 @ &=l 1915 & ifdrfrw
DI GRT 47—¢ $ adia 3fereExvr & srfarfeal dfaa s o @I gydarT «®
SIdg[aT arad Ut &3 8q U ayel fparfafr yem &=l @ — 1915 @
AR &) aRT 47—S) Sad aRReAfAT & sidla <araTery 31 AftreTRar &1
qoie Bl 8 — IS Wifkel | (TTRM 9 {3 7.9, 359) ... %23

Criminal Procedure Code, 1973 (2 of 1974), Section 482 — Powers of
High Court — Held — Apex Court has concluded that High Court powers to
quash criminal proceedings should be exercised sparingly and in rarest of
rare cases — Reliability of allegations made in FIR or complaint not be
examined. [Nandlal Gupta Vs. Union of India] (DB)...700

QUS HIHAT Aledl, 1973 (1974 @7 2), €T 482 — Bzd <IIIAd P
sifaaar — affaeiRa — wafza ~maraa 1 a8 fsefita fear 2 fe qifdss
FrAqifEal & AEST H B S=a ATy & Al s1 gaT faeraar
A T faveraw 4 fava gyl o fHar sar wnfay — germ = yfad< srerar
gRarg # fHd T Affreest @ favaa-aar &1 wdheer € fHar sar afay |
(FTreetrat T fa. g e gfvsan) (DB)...700

Criminal Procedure Code, 1973 (2 of 1974), Section 482 — Scope and
Jurisdiction — Held — Exercise of powers u/S 482 Cr.P.C. in this nature of case
is exception and not rule — While exercising such powers Court does not
function as Court of Appeal or Revision — Inherent jurisdiction though wide
has to be exercised sparingly, carefully and with caution. [Jai Prakash
Sharma Vs. State of M.P.] ...223

QUS HiHAT Wledl, 1973 (1974 &7 2), €T 482 — A1t ¢d 3iEHIRAr —
AIFERa — 39 ySfa & g0 A aRT 482 T UH. @ Adla wfaaAl &1 gFT
Udh IUdre & X 1 & fFraw — <ararera oAy sifaaal &1 g3t sxad a9, ardief
AT GANET AR 3 wU A SR 181 dedr — siafifEa siftrerRar a=fy samus
2, 39®1 9T Agaafl¥ar 9, gaedr 9 vd ara @ qrer fear siEn anfav |
(ST garer It 3. 7.9, 1) ...223

Criminal Procedure Code, 1973 (2 of 1974), Section 482 — See — Penal
Code, 1860, Section 419 & 420 [Nandlal Gupta Vs. Union of India] (DB)...700

QUS HiHgT Wfedl, 1973 (1974 &7 2), €IIRT 482 — 7@ — qUE Wladl, 1860,
EITRT 419 T 420 (<<t [t fa. g4+ 3w gfvsan) (DB)...700

Criminal Procedure Code, 1973 (2 of 1974), Section 482 — See — Penal
Code, 1860, Sections 498-A, 304-B & 34 [Manorama Bai (Smt.) Vs. State of
M.P.] ...674
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QUE HIHgT Wledl, 1973 (1974 &7 2), €IIRT 482 — @ — TV Wladl, 1860,
ETIRTY 498—T, 304—d1 T 34 (w=1xwr 913 (shweh)) fa. w.9. =) ...674

Criminal Procedure Code, 1973 (2 of 1974), Section 482 and Penal
Code (45 of 1860), Sections 354, 452 & 506 — Frivolous Complaint — Duty of
Investigating Officer — Held — Harassment of public servant on pretext of
false complaint at the instance of those who were restrained by public
servant for committing illegal and unauthorized act, is anathema to rule of
law — It is duty of the Investigating officer to investigate thoroughly and
reach to motive of such complaint and not in a routine manner — Order of
Court summoning the accused must reflect application of mind. [Somdatt
Mishra Vs. State of M.P.] ...477

QUS UfHAT Aiedr, 1973 (1974 &7 2), €IIRT 482 U9 qU€ wledl (1860 &T
45). SIRTY 354, 452 T 506 — =0 URdlG — 99 SR &1 Hdq —
AfFffEiRT — 89 N @ gRIE wR 52 3rde ud T d oo H1kd e
?q did 49 gRI dwg (&A1 1T o1, a1 uRae & 98M die 996 &1
ScdisH, fafdr wmras & forg ey @ — srawor AfeR) &1 I8 dda & & a8
o] AT W IAAWUT X 3R I uRaIE & 8g R Ugd a1 | & Afas < 4
=AY PR — AR S AT HoH S AT d AR 4 ARTSD BT YT
gfafsfaa g arfay | (e fism fa. 7.y, wsa) ...477

Criminal Procedure Code, 1973 (2 of 1974), Section 482, Penal Code
(45 of 1860), Sections 354, 452 & 506 and Electricity Act (36 of 2003), Section
135(1) & 138-B — Quashment of FIR, Charge Sheet & Criminal Proceedings —
False Complaint Against Public Servant — Held — Applicant, a J.E. in
electricity department, in discharge of official duty lodged a case under
provisions of Act of 2003 against complainant's husband whereby summons
was issued — Subsequently, complainant lodged FIR against applicant u/S
354 IPC — Records reveals that lodging of FIR was an afterthought —
Complainant suffered electricity disconnection and thus she made a false
complaint to settle score, exert pressure and wreak vengeance — Judicial
process cannot be used as instrument of oppression and harassment —
Complainant abused the process of law — Documents and event established
the frivolousness, mischief, falsehood and vexatious litigation — FIR, Charge
Sheet and proceedings quashed — Application allowed. [Somdatt Mishra Vs.
State of ML.P.] ... 477

QUS YigT diedl, 1973 (1974 @1 2), €IIRT 482, TUE HiedT (1860 BT 45),
EIRIV 354, 452 9 506 U4 [dg]d SIfETI4 (2003 &7 36), &I%T 135(1) T 138—dT —
gor §FT 9lade, 3RIY—93 d qI0s® Hriarfeal &1 sif@asT — e dad
@ [dwg frear gRare — afafaaiRa — smdg®, ot & fagga faamr a4 9.8, 2, 3
gd eda @ fidga 9 aRardt @ ufa @ fawg 2003 @ siferfraw @ siaefa @
gHIoT ot far, o ao= ) fear ram o — aaeard, afRkard) 1 mdss @&
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faeg w189, 3 gRT 354 & (i Y| a1 yfdadsd ol s — Afd@
IE Ube Hd = [ Y a1 Ufrde o fHar SiHn o ygard dedr off —
gRard &1 fasiell e dre f&ar w3 o1 ik sufey SuA fFae gadar a3,
Q919 g1 TAT 98l D1 91941 A Frear aRare sRR fFar — =nf¥e ufear a1
T AT IATST & IUPRYT & ®©I H ITANT 11 fHar &1 Gavar — yRard) =
fafer @Y ufsean &1 gHUANT fHar @ — AW vd gcqr goudl, Rite, sraadarn
TAT AT B D o1y fHar 1 Hoaun wnfia s3d @ — 92| a1 ufads,
ARIY—Ux d1 drRiaifzar @ fea — amds AR | (Wew fism fa. 99
) ... 477

Criminal Procedure Code, 1973 (2 of 1974), Section 482, Penal Code
(45 of 1860), Sections 420, 467, 468, 471 & 120-B and Motoryan Karadhan
Adhiniyam, M.P, (25 of 1991), Section 3/16(3) — Quashment of FIR — Charges
of creating fabricated/forged documents and plying buses on routes other
than the permitted one and causing tax evasion resulting in loss to
government — Held — Perusal of record and charge sheet reveals that there is
ample prima facie evidence and circumstances available to initiate
proceedings against appellants — Offence committed or not is a matter of
evidence which can only be decided after recording of evidence by both
parties —Application dismissed. [Jai Prakash Sharma Vs. State of ML.P.]
...223

qUS GIHAT wfedl, 1973 (1974 &7 2), €IIRT 482, 3VS ¥ladr (1860 &7 45),
ETIRTV 420, 467, 468, 471 T 120—d UT HISYITT BTN 3iferfg9, 7.9. (1991 &1
25), &RT 3/16 (3) — 99 a1 yladed @&l sfrElfsa fear omEr —
Ted / Hexfad gxdras i &+ vd srgefta ura 4 =1 arl R 99 Ferr
TAT R BT AUGTAT HIRG A » IRVTAGHY GRBR bl 8T @ AR —
afifeRa — afrere vd 3Ry u= & uRefia @ uwee ghar @ f& ardiareffror
> faeg riafzal Ry &3 & fav g« yorT gecar |iga vad uRRerfean
SUAE 8 — IURTH HIRT fHar 7471 3rerar L) Ig TP A1ed 1 AT & R
$ad Il YESRI gRT 1 T3 A1ed &l fifeaRad o311 & uzanq fatiR=a fear

ST H&dT & — JATde @i | (S g&1er I 3. 9.9, 3s3) ...223
Dowry Prohibition Act, (28 of 1961), Section 3 & 4 — See — Penal Code,
1860, Section 304-B & 498-A [Utkarsh Saxena Vs. State of M. P.] ...053
g gfaver ifef=a9, (1961 &7 28), €1IRT 3 T 4 — @ — QU wfear
(1860 BT 45), €TIRT 304—d1 T 498—7T (St NI {4, 7.9, I59) ...653

Electricity Act (36 of 2003), Section 135(1) & 138-B — See — Criminal
Procedure Code, 1973, Section 482 [Somdatt Mishra Vs. State of M.P.] ...477

fagya sifeifra9 (2003 @7 36), €177 135(1) T 138—d — 7@ — qvs HiFAT
wiedr, 1973, €IRT 482 (Avawd fasm f3. 7.y, =) ... 477
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Entry Tax Act, M.P. (52 of 1976), Section 2(1)(aa) & 3(1) — Dealer —
Telecommunication Services — Liability for Taxation — Held — As per definition
of Section 2(1)(aa) “entry of goods into a local area” means entry of goods
into that local area from any place outside other than that local area —
Assesse, in order to do the business brings plant & machinery, equipment etc
to the local area from outside — Entry Tax is chargeable on entry of such
goods — Appellant/assesse is engaged in activities of supply or distribution of
goods for its consumption and use and thus is a “Dealer” as per the Act of
1976 and is covered by charging Section 3(1) of the Act— Assesse liable to pay
entry tax — Petitions/Appeals & TR dismissed. [Idea Cellular Ltd. (M/s.) Vs.
Assistant Commissioner, Commercial Tax] (DB)...102

39 &Y ff99, 7.4 (1976 &7 52), &RT 2(1)(TT) T 3(1) — Sreiv —
Ge—HaIw dard — e &g <@ — AfEiRT — arr 2(1)(@e) @)
URATST & JFUR “TATII &8F q qTdd ST 44" &1 3 2 9 W 839
fafRad 3T fofl 928 = o S99 I a3 # 9ra &1 yaer — faeiRkd,
I B B foIg, 9% A W a9 § 999 9 78, SuRex sdIfe o
ITAT — Sad AT & YA TR YA HR Y9t 8 — rdiareft /fAafRdy ara &
SYHIT U4 STANT 2q SUd U A1 faavor & fhareani 7 fora 2 ik safey
1976 & IMFAFTIA & ITAR & "SiaxR’” 2 AR AfIF7 B g9 arT 3(1) g
aresifed & — fAEfRAY 9aer &R 3T o1 @ fog <rft @ — wfa®erd /i @
P der @ite | (nsfsar aeger fa. (1) fa. iR s, salkiaa
3qw) (DB)...102

Entry Tax Act, M.P. (52 of 1976), Section 3(1) — SIM Cards — Liability
Jor Taxation — Held — Assesse company though not selling the SIM cards to its
customers, but are supplying the same in order to provide services — SIM
cards can be termed as “goods” for purpose of Entry Tax as the same is being
used and consumed in order to provide service to the customer by the Assesse
— It will fall under the incidence of taxation u/S 3(1) of the Act of 1976. [Idea
Cellular Ltd. (M/s.) Vs. Assistant Commissioner, Commercial Tax]
(DB)...102

HadeT & eI, 9.3, (1976 BT 52), &IRT 3(1) — RIFABIS — HIETT 8G
i — affeiRa — fAaiRAY soh, el SHe uEsl @ W $18 &1
faspa 781 HY @) uRg WA U I & fIY SUST U X @ © — R 1s
BI, YA PR & YA 8q, AT $el ol Hhdl & e FafRdt gRr saar
START UG SYHIT, YTEDHI bl AdT YSTH B & fory fovar o1 &1 8 — 98, 1976
@ AT B gRT 3(1) B AT B D AR & A AT | (IMsfear Gyer
fa. @) fa. IR < TR, FafRRtae Saw) (DB)...102

Entry Tax Act, M.P. (52 0of 1976), Section 3(1) and VAT Act, M.P. (20 of
2002), Sections 2(1), 2(1)(a) & (d) — Liability for Taxation — Classification —
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Held — Entry Tax is not part and parcel of VAT Act, where a dealer who is
covered under the VAT Actis only liable to Entry Tax—Any businessman who
brings goods for consumption, use or sale is liable to pay Entry Tax whether
he is a dealer under VAT Act or not. [Idea Cellular Ltd. (M/s.) Vs. Assistant
Commissioner, Commercial Tax] (DB)...102

39 & Sfefg9, 7.4, (1976 &1 52), &RT 3(1) va de sifef~gq, 7.4,
(2002 &7 20), &IV 2(1), 2(1)(¢) T (1) — BerETT 8q 1@ — Fiffeveor —
aftrfrefRa — gader &, A< s &1 arfard & 7 @ ot o Sk ot d¢
fArfray & siavfd IresIfed 2, ddd Yd3 & @ foIv <r—fl @ — IS gaarf it
SYHIT, SUANT AT fasha Y AT DR ATAT 2, YA B I[QT H & g iy @
dTe 98 d< Jffa & favia g Srax 8l arerar & 81 | (nsfear deyer fa.
(@) fa. st~ wfe R, Halfaa 2a¥) (DB)...102

Evidence Act (1 of 1872), Section 90 — Presumption — Validity of
Document — Held — Original sale deed never produced before Court — Sale
deed produced before Court although 30 yrs. old is actually a certified copy —
Even original defendant/purchaser neither got his name mutated in revenue
records nor was examined before Court, thus cannot be said to be a valid sale
deed — Conditions enumerated u/S 90 of the Act of 1872 not satisfied thus
presumption to validity of such document not available — Appeal dismissed.
[Dhiraj Jaggi Vs. Smt. Chuntibai] ...164

G1E TSI (1872 BT 1), €IIRT 90 — SUERYIT — q¥dIa ol &1 faferar=yar
— affreaiRa — ga faspa fada e @ waa o W gyega 7280 fear @
— RATAd & 9e Ud fasha fad@, a=rfl 30 adf grm 2, arwafas ©u 4 1@
gaIfdTd ufd @ — Il d& & qo ufaard) /sar 19 11 a1 Jora a9 Sqa
A Bl ArEaRd fear, 9 & arad @ gHe ST ghEvr fear T o, 3ra:
faftrm= fasa faam €Y a1 o1 Adar — 1872 @ A" Y arT 90 B
siqia garfora el @) "fe T8 @) 13 3a: Sad swEY @ fafm=ar
SR Ut el — el @il | (ke o) fa. sfrelt gacfiarg) ...164

Evidence Act (1 of 1872), Section 113-B — See — Penal Code, 1860,

Section 304-B & 498-A |State of M.P. Vs. Mukesh Kewat] (DB)...489
G1e SIfEIf37 (1872 &7 1), €T 113—d — @@ — qUS W2, 1860, £T1RT
304— 7 498—v (A.U. <A fa. Yo B <) (DB)...489

Evidence Act (1 of 1872), Section 145 and Criminal Procedure Code,
1973 (2 0f'1974), Section 161 & 311 — Recall of Witness — Confrontation — Held
— Confrontation of prosecution witness with the relevant portion of her
earlier statement u/S 161 Cr.P.C. is essential u/S 145 of the Evidence Act in
order to discredit her statement in Court, which was not done in present case
— Further, law of evidence does not provide for any procedure whereby court
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statement of one witness can be put forth to another either to seek a
corroboration or a contradiction. [Laxminarayan Agrawal Vs. State of M.P.]
...494

Greg SIfE-a4 (1872 T 1), €IIRT 145 Ud qUs HiHAT Hledl, 1973 (1974
@71 2), &RT 161 311 — AIell &l Y7 §elrgr = — arEr — afdfaiRa —
RIS el &1 €.9.49. &) °IRT 161 & Add SHD Ydar HAT & AT AT
A AT, AT H 99D $UA Bl AT S =g Aied AR a9
HIRT 145 & i d AAD 2, ol fb adarT gyexor § Y fobar 1ar o — g9
faRad, ey fafer e &g ufshar Sudfera 1287 ol @ 99 va el o1
T $AF I & G¥el Wyfie a1 faRiemara 9@ 8 @1 o 9&dT @ |
(te_TRTIvT 3rraTe 9. 9.9, I159) ...494

Excise Act, M.P. (2 of 1915), Section 47-A & 47-D — See — Criminal
Procedure Code, 1973, Section 457 | Gangaram Patel Vs. State of M.P.] ...*23

MBI fEITIH, 7H. (1915 BT 2), &IRT 47—V G 47—81 — 7@ — U8
Hiear dfedr, 1973, €R7T 457 (TTRM ucd fa 9.9, 3r37) ... %23

Government of India (Allocation of Business) Rules, 1961, Article 77
Clause 3 and Department of Personnel and Training (DoPT) Circulars —
Applicability — Held — Railways is specifically excluded from ambit of the
scope of business allocated to Department of Personnel and Training (DoPT)
— Railways is not bound by the memorandum issued by Department of
Personnel and Training (DoPT) and are empowered to frame its own rules to
lay down service conditions of its employees — Matters relating to
recruitment, promotion and seniority in respect of Ministry of Railways do
not fall within jurisdiction of Department of Personnel and Training (DoPT)
and thus it cannot issue binding circulars upon Railways —Service conditions
of Railway employees are governed by rules framed by Railways which
includes IREC and IREM. [Prabhat Ranjan Singh Vs. R.K. Kushwaha]

(SC)...245

IIRT RPN (BT 37dc) (99, 1961, 8T 77 @< 3 VT FIfd® vq
gRreror fawrr (ren.hi.dt) & uRum — gyisygar — afafeEiRa — Yead @t
fafafd wu 4@ @iffe g yfRieor faurr @randidl) <1 aefed sRaR @
fawar @) uRfe A srafsta fear 1 @ — Yod, wifife va gfRneor fawr (Shan.
) g S U @ qreg T8 @ 9 e dHERAy & dar vkl &)
el a1 @ fov @d @ sl &) faxfaa a9 & fog aeea @ — Y@
AT & dae # Adl, ugi=ifa iR aRssar @ G9fda arre s1fife ga gfRneor
faamT (18 d.d) 3 ftreiRar @ Hiax 7 a2 @ik gufery 98 Yed w
ISR IRYA IR T8 B HdT @ — Yad HHATRAT B WaT Id ¥oad gRT
farfaa e g R gy @ foraw ang e g ). ao1r 3ng e g .uH. I
2 | (gwra 394 Rig A, R, &. H3rareT) (SC)...245
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Hindu Marriage Act (25 of 1955), Section 1(2) & 2 — Applicability of the
Act — Held — Apex Court concluded that Hindus domiciled in India even if
residing outside its territory, the provisions of Act of 1955 shall be applicable
to them — Appellant has not made any averment nor adduced any evidence
that he abandoned his domicile of origin i.e. India and acquired domicile in
USA. [Ajay Sharma Vs. Neha Sharma] (DB)...406

fe=g faars SIferfra (1955 T 25), €IRT 1(2) T 2 — SIfefr9% &1 gII=Iar
— affetRa — waf=a =marera 3 frafa fear @ 5 ara 9 siftarfia g
ol &) 39D ST &3 & 918% 19 H 12 8, 1955 & A & Suder 89 wR
A & — srdiemeft A 9 ®1$ ydwe fear ik 7 € ¥ar HIg w1 yxga fear 2
o SE 37U Yo U AT URA & ATy ST URATT B AT @ d21 Y gE.T.
o rferary sifsta & forar @ | (3rora et fa. Szt w) (DB)...406

Hindu Marriage Act (25 of 1955), Sections 1(2), 2 & 9 and Civil
Procedure Code (5 0f 1908), Section 13 & 14 — Restitution of Conjugal Rights —
Territorial Jurisdiction — Domicile — Husband, citizen of U.S.A. — Marriage
performed at Gwalior according to Hindu customs and rites — Decree for
restitution of conjugal rights passed against husband whereas Court of USA
passed a decree of divorce — Held — Wife never visited or resided with
husband in USA after marriage and hence did not submit to jurisdiction of
the Court of USA — Fact of acquiring domicile of USA is a matter of evidence
which has to be proved by cogent evidence, thus at this stage it cannot be said
the Courts in India have been bereft of their jurisdiction just because
appellant has acquired citizenship of USA — Act of 1955 is in regard to
“domicile” and not of “nationality” and hence applicable in present case —
Appeal dismissed. [Ajay Sharma Vs. Neha Sharmal] (DB)...406

fe=g faarg siferfra# (1955 @7 25), RV 1(2), 2 T 9 vq Rifdar gidar
Tfedr (1908 &7 5), €IRT 13 T 14 — Y 3IfEHRT ST gIRITGT — &
feraIRar — siferarer — ufa, Wyaa s MR®T &1 AR — faare, g wfe
7d Al @ IUR Tarfersr #§ "o gam — ufd @ fawg s iRl @
YA 2q fS#l uTRd & 18 Siafd I va.u. & rared | faars fa=es &)
fem) i@ &1 — afrfreiRa — gl faare & yzarq &+ ufa & w1 g.ga.o
T2 g AR T & 97l & SR AU L UEY D AR DI AfHIRAT Bi
g¥qd 181 fHAT AT — Y.UA.Y. BT AR YT SR BT 928 W& $I A1ell ©
ora year e gRT Arfad far ST 8, 31d: 39 UhH U U8 A8] BaT ol gadl
2 {6 TRa & =Ty Al AfSrHTRar ¥ dfua 8 A & W it srdieeff A
Y. UA.Q. DI AFTREr 3Ifsfa &R <t @ — 1955 &1 fdfrH ~afdara & d9a A
2, 9 & "sfgar” & deu § a1 safdv adur gHker ¥ gaisy @ — Idid
Qrfst | (3rora et fa. e o) (DB)...406

Hindu Marriage Act (25 of 1955), Section 13-B — Divorce by Mutual
Consent — Rights of Minor Children — Determination — Held — Dissolution of
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marriage is between husband and wife where they can give up their rights
and interest in property of other party but rights of minor daughter cannot
be terminated with consent of parents, her legal right will survive and it will
be as per her discretion when she attains majority whether to exercise such
right or not — Application u/S 13-B allowed — Appeal disposed of. [Rakhi
Shukla (Smt.) Vs. Manoj Shukla] (DB)...*27

fe=g faare Siferfra% (1955 &1 25), &RT 13—d — Uv¥yRE GHIfd gIRT
faare faee s — srgraaay I=ai & 3iferasv — srgereor — ffaeifRa — faare &1
faerest ufd ¢d uhl @& 49 gid1 @ o8l 4 gUR ue &) guled H S91a JAHR vd
fd QT ¥ad © uRg Arar—ar 1 gwfa 9 surwdad g & SAfSeRI $I
AT 8 fhar o Gear, saer fafte affer Ssfifag R ik a7 sua
fadeIfSraR W BN, 94 98 quhdr 9t s f6 @ S Sad AfreR B
AT HRAT © @l T8l — gRT 13—d1 B 3faia Ee AR — 37Ul R |
(Tl ggaa () fa. w=rs graan) (DB)...*27

Hindu Succession Act (30 of 1956), Section 14 — See — Hindu Women's
Right to Property Act, 1937, Section 3(3) [Mahendra Kumar Vs. Lalchand]
...606

fo=5, SRIEI®IR SIfEf1% (1956 &7 30), &TRT 14 — 7@ — fo=g Aleell &1
THEIT BT eIV SITEfI, 1937, €T 3(3) (M= ¥R fA. ATe4R) ...606

Hindu Women's Right to Property Act (18 of 1937), Section 3(3) and
Hindu Succession Act (30 of 1956), Section 14 — Female Hindu — Right in
Property—Held — Under Act 0f 1937, a female hindu was having limited rights
but on commencement of Act of 1956, her limited rights has ripen into full
rights — Prior to riping of full rights, she had no right to alienate the estate
except for necessity for benefit of estate — In present case, relinquishment
done prior to 1949, which she could not have done due to her limited rights —
As she expired during pendency of appeal, parties will be at liberty to
establish their claim over her property in separate proceedings — Appeal
dismissed. [Mahendra Kumar Vs. Lalchand] ...606

fe=g Afedr &1 GHRT &1 B} E199 (1937 @71 18), €T 3(3) v9
fa=g SaviIferare fefaw (1956 &7 30), €T 14 — fe=g Afear — wyfea &
siferere — sitafaeiRa — 1937 & i @ ofavfa, va fewg afgen &1 Hifia
JARPR B o U 1956 & IARR—T S URY BI1 W= I9a G siferarR gof
JIfreRl ¥ uRuyaq 31 1 — guf @RI @ uRuad g1 @ qd, 89 9uar & &
g AMETIHAT & RIa GUST & I—HHTHIT HIA BT Dig AHR TS o1 —
FAAT YHROT A, Fol 1949 & Yd f&HaT 717 o1, & & 9% v Hiffa srffrery
$ ST T8 B o off — FfF arfia & <if¥ad @ & SR e Yy B8l 1,
USRI B Yod pRIAIl H IUSI WUfed WR IS <1aT WAMUT S B
wadadr gl — il @lRer | (e HR fa. d1ed]) ...606
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Income Tax Act (43 of 1961), Sections 142(1), 147 & 148 and
Constitution — Article 226 — Reassessment Proceeding — Reasons & Formation
of Believe — Writ Jurisdiction — Petitioner's assessment was reopened and
notice issued — Held — It is not a case of mere suspicion, competent authority
having information and reasons to believe to reopen assessment — Reasons
communicated to petitioner and objection have been properly dealt with vide
detailed and speaking order — Sufficiency or insufficiency for formation of
reasons to believe cannot be considered under exercise of writ jurisdiction
under Article 226 of Constitution — Assessee has to participate in re-
assessment proceedings and to put forth its stand to satisfy the Assessing
Officer that no escapement of income has taken place —No reason to interfere
with impugned notice — Petition dismissed. [Etiam Emedia Ltd. (M/s.) Vs.
Income Tax Officer-2 (2)] (DB)...*16

STIHY ST (1961 BT 43), TRTY 142(1), 147 T 148 VT GIAETT —
BT 226 — Y [Ve1vvT BrIare] — fdwara & sror 9 gord — Re siferabiRar
— It &1 fFEiRor g: g9 f&ar @ qor Aifes S fear wan — siffaifRa
— I8 9T €38 BT BT el =, iRl g UR9 &4 @ forg e uiidrer &
I SR a1 faear o1 & g dRer @ — Al & qfaa f&3 w
PSRN TAT ATIRT BT AT ¢ IHIROT A & A9 9 3faa w9 4 fFfueH
far = — JfdemE @ g7 226 @ siavia Re sf¥@mRar & yaiv1 & JEf=
faead &1 @ RO & god & farv gyaicar ar suataar & faar § 78
foram < w@ar @ — iRt &) g=: feior o srfarfzay § “rr |4 R aen
freriRor St @1 Wt B 2 T IATHR AT Uel &1 s fd HIg A
2 81 2 — nafd Aifed # Fsy A &1 B3 SR TS — ATfasT @R |
(sfoam iifsar fa. (7)) fa. s 2av aifwaR—2 (2)) (DB)...*16

Income Tax Act (43 0f 1961), Section 148 — Re-assessment — Grounds —
Notice issued to respondent and his assessment was re-opened — Held —
Assessment has been done on basis of notings found in the books of third
person — Apex Court concluded that incriminating materials in form of
random sheets, loose papers, computer prints, hard disc and pen drive are
inadmissible in evidence as they are in the form of loose papers — In present
case, entries found during search and seizure which are on loose papers, are
being made basis to add income of respondent—Appeal was rightly dismissed
by the Tribunal — Appeal dismissed. [The Principal Commissioner of Income
Tax-1Vs. Shri Pukhraj Soni] (DB)...*29

SIBY TETIT (1961 BT 43), &IRT 148 — Ya—ITerfvor — 3TEe —
gaft &1 Aifed S fear ar qon saar ek ga: are fear = o —
atfetRa — fraivor, frar aafea 91 feael § arft =i feufrar « smear w®
forar AT o — wat=a =T A frasfia fear 2 f6 Yea ficw, ga s,
FYc} fUe, Bl 3R U §18d @ w9 A U=t A B drell APl |91e
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# U1y 8 2, P 98 Gol STl & BT H 2 — AN gHoT A, qareh AR
=il @ SR Yol SISl & wU | 9rRA 18 yfafRedl &1 yaeff @1 ama 9 e
Y JATIR FATAT ST 3BT 2 — AfHr gRT fied Sfaa wu @ @Rt — arfia
@i | (g e ST e g9 <ga—11a. sft gaw |i+) (DB)...*29

Indore Development Plan 2021 — See — Nagar Tatha Gram Nivesh
Adhiniyam, M.P, 1973, Section 24 & 74 |Pradeep Hinduja Vs. State of M.P.|

(DB)...339
%IV fABrg gio=r 2021 — @ — TV a1 919 <4991 3ifSfag4, 9.4,
1973, €IIRT 24 G 74 (9<4 fa=gol fa. 9.9, ¥rs37) (DB)...339

Industrial Disputes Act (14 of 1947), Section 2(A) & 10(1) — Validity of
Reference — Existence of Industrial Dispute — Held — Terms of reference is very
precise and clearly indicates industrial dispute between workmen and
petitioner — Objections raised by petitioner are either issue of law or mixed
question of law and facts and comes under the category of incidental,
additional or ancillary issues required to be decided by Tribunal — It is
discretion of Tribunal either to decide as preliminary issue or while
answering terms of reference — Impugned order not liable to be quashed in
writ petition under Article 226 of Constitution — Petition disposed of.
[Pratibha Syntex Ltd. Vs. State of M..P.] ...542

sitenfre fQare fefaa (1947 &1 14), &RT 2(T) T 10(1) — AR BT
faferar=rar — renfire faare &1 faemm= 8= — siffeiRa — fds @ faggs
Jf FATaq @ A HHBR R AT & 7y e faare 1 91 W ®u 9
3R o=ad @ — Il g1 SO WA sEy A1 ar {3l &1 faarere @ ar fafy sk
Tl & @ ued @ aun g fire, sifaRed srear yrRifire faares! &) sife
# arrd @ st arfSraver gRT fafrea fear sr saféra @ — gz siftraor &1
faeeR @ a1 af YRfe fqaree @ wu 9 fafrega s ar fAder @ fAegar
$T IR qd G — IMMEAfUT Qe WiAEm & 1J=8< 226 & iavid Re Arfaar
A sftEfsd @ oM g 18 — arfaer Frrea | (fear Ricaw fa. fa 9.
) ...542

Industrial Disputes Act (14 of 1947), Sections 2(s), 36(1)(c) & 36(4) —
Workmen — Locus — Held — If worker is not a member of any Trade Union, still
he can be represented by any other workman employed in industry on basis
of authorization — Workman includes any such person who has been
dismissed, discharged or retrenched in connection with or as a consequence
of that dispute — Further, u/S 36(4), workman can even be represented by
legal practitioner with the consent of other party to the proceeding and with
leave of Labour Court/Tribunal. [Pratibha Syntex Ltd. Vs. State of M.P.]

...542
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antenfire faare eI (1947 &7 14), TR 2(7), 36(1)(¥1) T 36(4) —
FHBIY — 3ferepre — afafaiRa — afe sier fod aqur S99 o g T3
2, a9 Y y1ferexer & meR wx Senwr # frafora fedd) o= s eR gt SaaT
yfafafera fear o aoar @ — ddeR 9 $ig f T Aafed fie shar @ o
39 faare & deg A A1 SHe URVIE®Y yqRd, ARAdd Al are faan
AT 8 — 39 AfaRad, aRT 36(4) @ 3iavid FHHR BT FRAAE & I THABR
3 geAfad 9 qAT 59 R / @R ) Igufa 9 fafre crgarf gwr
gfafsfera i fear i wear 2 | (ufoar Rice fo. fa. 9.9, w=3) ...542

Industrial Disputes Act (14 of 1947), Section 10 — Rights of Workmen —
Increment & HRA — Entitlement — Held — Apex Court concluded that
employee classified as permanent employee are not entitled for increment
and other benefits like regular employees — They are only entitled for
minimum wages and allowance as per fixed schedule of pay scale. [Madan
Singh Dawar Vs. Labour Commissioner, M.P.] 17

sienfire faare a9 (1947 &7 14), €IRT 10 — HHBIN B frHN —
daIglE T Y& HI$T 9edl — gHerdt — AffaiRa — waf=a e 1 fesffa
foar f& wrll HHa @ wu 4 gvilag $HaN), FrRafa sHaRal @ aa=
dd1qfE d = Al  eHAR T8l — d ddd ddauH Bl Fd YA @
TR YAdH 4 Ud Al 8 8PaR & | (A Rig s1ar fa. dar e, v
M) 1T

Industrial Disputes Act (14 of 1947), Section 10 & 33-C(2) and Working
Journalists and Other Newspaper Employees (Conditions of Service) and
Miscellaneous Provisions Act, (45 of 1955), Section 17(2) — Recovery of
Arrears of Wages — Reference — Validity — Held — Whether particular
workman is employee of particular employer can be decided by making
reference u/S 10 of the Act of 1947 and not by making reference u/S 17(2) of
the Act of 1955, thus reference made u/S 17(2) is incompetent — Impugned
order set aside — Labour Commissioner is further to make reference to
Labour Court for determination of question of existence of employer-
employee relationship between parties and then go to decide entitlement of
R-3 to receive arrears — Petitions allowed. [Rajasthan Patrika Pvt. Ltd.
(M/s.) Vs. State of ML.P.] ...565

e e faare Sifefaa# (1947 &7 14), €IRT 10 T 33—%f1(2) vT SaA S
YABIN IV 3T GHEIN—9F HHant (dar a1 7rd) 3% g1 3yqer sifefaay,
(1955 ®T 45), &IRT 17(2) — FWIgt & BT B agcll — A< e — fAferm=ar —
afifraiRa — = faRre sder falre T o1 4N 2, a8 1947 @
IR 3T aRT 10 @& Aavid e yxgd dxd g fafiRaa fear o aear @
a1 9 & 1955 & ARFRH BT aRT 17(2) & iAia Frder Uwa a1, 31a: GRI
17(2) @ 3idfa uxgd fear = Fder sem @ — Ineafia amaer surd — ™
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AN B M UHHRI & 424 FRAiFa—ddar] 999 & ARAd & 9 &
freriRor 2g 219 <araTer 1 A yEgd ST 2 SR R gHrr 9rd A Bl
g1t ®.—3 @ sFpa fafiR=a w1 @ — Ffae1y w9R | (reren= uf¥er ur.
fa. (@) fa. 7.y, =) ...565

Industrial Disputes Act (14 of 1947), Section 29 & 33(c)(2) — Non-
Compliance of Award — Sanction for Prosecution — Labour Court awarded
increment and HRA to employee u/S 33(¢)(2) and on non-compliance of the
same, sanction of prosecution against petitioner granted — Held — Scope of
Section 33(¢)(2) is very limited where Labour Court act as executing Court —
Apex Court concluded that application u/S 33(c)(2) of ID Act is maintainable
only when workman right has been established in proceedings u/S 10 of the
Act — In present case, right of employee not established by Labour Court in
proceedings u/S 10 of the Act and for the first time award of increment and
HRA passed in proceeding u/S 33(c)(2) of the Act — Impugned order
unsustainable in law and is set aside — Petition allowed. [Madan Singh Dawar
Vs. Labour Commissioner, M.P.] e i

3ilen e faare S (1947 &7 14), €IRT 29 T 33(¥f))(2) — 3raTE BT
STFUIAT — o7 8q Aol — 519 [ATATAA A HHARN Bl aRT 33(H1)(2)
@l daagfE vd EdTST 9wl sdrs fHar ik sHa AU WR, Il &
fawg ARRITS &) 453 Y™ &1 18 — AffEiRa — arT 33(H@)(2) @1 wfta
atfa Wfia 2 1=l s <arared, e fAsure e & wU # &1 dyar @ —
Hdiza =marery A fsaia fear fe sitenfire faare siftrfras o arr 33(3H)(2)
$ Jdaiid ATAGT ddd a9 Guefia 7 w9 Afafaw 3 a1 10 @ sfada
FRIAIFA § FHOR ST ARBR WG 31T & — IdAT Yol |, srfeifraq a1
€RT 10 & i d SR § 51 ARTAI g HHARN BT AfHR fia a2f
foar war 3k A @ arT 33R)(2) @ iava srfafzal & yom IR
dd-1gfE Ud 8 ArST Al &1 3ars urkd fonar war — snafia s fafyy o
IR 2 Ud 3UTET — ATt AR | (A5 RiE S1aR 4. der SR, ga.dl)
w17

Interpretation — “Citizenship” & “Domicile” — Held — There is
difference between concept of citizenship and domicile — Citizenship can be
acquired whereas domicile is to be proved — In present case, it cannot be said
that merely on acquiring USA citizenship, appellant has ceased to be a
domicile in India — Principles resolved in 1951 Hague Conference
enumerated. [Ajay Sharma Vs. Neha Sharma] (DB)...406

fada — “arRear” q “féara” — afufaaiRa — arRear qer
e & Rigid © °989 U 3 8 — ANTRGAT fRTa H ST Fabd! 8 Sidfe
AT I AIfAT HRAT BT @ — IAHTF ISR U, Y QAU DI ARTRST 3Afofd
B o AT WX, Y 81 Hal off Adbdl f& rdiereft &1 ara # rferar gHr 8t
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gl © — 1951 ¥ B GHd1 4 Habfoud Rigia g fad 1 | (srera el fa.
a1 ¥rf) (DB)...406

Interpretation — (i). Judgment & Precedent — Held — Supreme Court
concluded that a precedent is what is actually decided by Supreme Court and
not what is logically flowing from a judgment — Precedent relates to the
principles laid down or ratio decidendi of a case which does not include any
factual matrix of case — A judgment should not be construed as Statute —
Blind reliance on a judgment without considering fact and situation is not
proper — Further, a singular different fact in subsequent case may change the
precedential value of judgment.

(ii).  Separate Entity—Held —In a calculated manner, lease deed was
executed in favour of petitioner which is a separate entity for namesake —
Beneficiaries behind curtains are the same persons.

(iii). Premium Amount/Cost of Land — Held — License to construct
and payment of premium cannot be treated as payment of “cost of land” —
Amount of premium sought to be equated with cost of land is not only
misconceived but also amounts to misrepresentation — Inadvertent use of
words “cost of land” in some annexures will not alter the meaning of word
“premium”.

(iv). Fraud—Held — Petitioner, despite knowing the fact, that he has
limited right for construction and to receive sale consideration as one time
measure, he applied for execution of sale deed which was not at all envisaged
in tender or agreement to which he was the signatory — Conduct of petitioner
not free from blemish — Respondents established the plea of fraud/malice in
law with sufficient material.

(v).  Terminology of Instrument/Document — Held — A loose
terminology used in instrument at some place is not determinative — To
find out real intention of parties, complete document needs to be read in light
of relevant statutory provisions to understand what is decipherable from it.
[Samdariya Builders Pvt. Ltd. (M/s.) Vs. State of M.P.] (DB)...16
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(i) g% Jf¥aca — fieEiRa — va uRefeua €7 9, ucer fada
&1 feare Al & e A far A o S AW A @ fY e e sidd
REAT & — IR & N8 B feanrery # 9 afea € |

@ii) g /g e1 gy — afiEiRa — el a3 @)
It a2 MW & arar &1 9 & Jed” & I & ®Y d T2 97 Sl
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TSI AT @ dfeds gRiuces & Sife 9 ) ardr @ — 8 sger-al d "qf1 &1
HA 2Me] BT JATETAT | YA NIRRT 2req &1 3ref uRafda 7 s

@v)  @yc— sfifEiRa — A A, I 929 991 & J1E9E 6 SHD
9 U R D SUAR & w9 H FEior S qor fasa ufawe urd -+ =29
AT AftreR 2, famy fadw & e 2q smass fear st f& fAfasr sremar
PR forad 98 gxdeRedl o A fSeqd W aRefeud 71 o1 — AT &1 Smaxor
a8 — gyaefhrr 3 gue /fafr § fagy &1 sif¥rare waia Wl @ wrer
XTfUd fhar|

v) fored /qedardal &1 Frsqraclt — fifEiRa — faea 4 §8
M UR YT TS YcTdell AqURSD T8 & — UBRI & dRdfdd AT Bl
9dT oM @ oIy qof q&amds & EId S Sudel & 3Tadld d ug dl
JATTTIHAT 2 dIfd IV Sl T Bl BT 2, SH G o 9 | (Foefsar facsd
g1. far. (@) fa. 9.9, 3rsa) (DB)...16

Interpretation — “Legal Heir” & “Legal Representative” — Held — The
meaning of word “legal representative” is having different connotation from
the word “legal heir” in CPC — Name of legal representative recorded in
earlier suit was for purpose of contesting the suit but not as owner of the
property — Defendant, as a legal representative was not competent to enter
into a compromise against the interest of the plaintiff — Impugned order to
this effect is set aside. [Jagdish Chandra Gupta Vs. Madanlal] ...140

fada — “fafere aife” g “fafere gfafafer — aiffaeiRa — fryd. 9
vreg “faferas yfaffer: & eref &1 wreq “faftre aiRa” | =1 enaned @ — qdar
qre A srfferRead faftre yfafifer &1 amm, are e & g 8g o fog wufea
& Wil & w9 ¥ T2 o1 — gfaard), fafere yfafafsr @ su #, ardl @ Ra «
frag ausitar o371 & v a9 T8 o — anefid AR, 39 99Td d& UG
o | (Srrdier == [T 4. ga-ere) ...140

Interpretation of Statutes — Companies Act (18 of 2013), Section 430 —
Jurisdiction of Court — Held — It is well established principle of law that
exclusion of jurisdiction of Court has to be specific and cannot be inferred
and the provisions excluding the jurisdiction have to be construed strictly —
In Section 430 of the Act of 2013, word “Civil Court” cannot be read as
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“Criminal Court” — Jurisdiction of Criminal Court is not barred under the
Actof1956. [Manoj Shrivastava Vs. State of M..P.| ...207

SIAl @71 (a7 — S+ S99 (2013 BT 18), €T 430 — ~IIITTY
@1 siferepriRar — siffeiRa — ae fafdr &1 grenfia Rigia @ & =arared &)
AfRHTRAT BT 3vgsi fafifds g wnfay va srgfia 81 f&ar s aaar aen
AfBTIRAT S JUdSi & SUsEl BT HolR ®Y A AAT-ay fHar s arfey —
2013 & AT B aRT 430 # s ' Riafaer =TI B TS E AR—TAA”
@ ©U | T2 ST ST Addl — 1956 & A & 3faifd, qifdss =Ty o1
arfSreTRar afvta €Y 2 | (W< sfrardag fa. 7.9, wsw) ...207

Juvenile Justice (Care and Protection of Children) Act, 2015 (2 of
2016), Section 10 & 12 — Words “arrest”, “detained” and “apprehended” —
Held — In the Act of 2015, the word “apprehended” or “detained” has been
used in place of “arrest” which indicates the legislative intent that juvenile
cannot be placed under harsh or embarrassing conditions — Remedy of
Section 438 Cr.P.C. to a juvenile furthers the legislative intent of Act 0of 2015.
[Miss AVs. State of M.P.] ...662

&e1Iv =919 (q1erd] B /@@ 3% weervn) iferfaH, 2015 (2016 &7 2),
&INT 10 12 — ¥Tsq “ARFat”’, “faeg”” ar “snerfea” — afafaafRa — 2015
3 Irferfas ¥ wreg amEifea a1 “feg” &1 SUAT AR @ I )
foar T @ o gz faumr e R oxar @ o feenR &1 $aIv ruar S
T aRRf & 3eEhs 18 ~@r o1 goar @ — e ey @ <.9.9. @) Ry
438 BT SUAR, 2015 ® Affraw & faemf smerg & e sear 2 | (e v fa. =
9. X1Y) ...662

Juvenile Justice (Care and Protection of Children) Act, 2015 (2 of
2016), Section 10 & 12 and Criminal Procedure Code, 1973 (2 0f 1974), Section
438 — Anticipatory Bail — Maintainability of Application — Held — Remedy of
seeking anticipatory bail u/S 438 Cr.P.C. by a juvenile is maintainable — No
provision in the Act of 2015 either expressedly or by necessary implication,
excludes applicability of Section 438 of the Code — Section 10 & 12 of the Act
0f2015 do not bar the remedy of anticipatory bail. [Miss A Vs. State of M.P.]
...662

&Y =1 (qTard] & /@G 31I¥ weervn) iferfaIH, 2015 (2016 &7 2),
I'T 10 T 12 U9 QU HIHAT Hiedl, 1973 (1974 BT 2), €1IRT 438 — 31T AT —
3rdeT &1 gigvfigar — affeaiRa — te PR gRT .96, B oIRT 438 &
aifa firg SurHg ared o1 SuarR Nivefig 2 — 2015 @ 3fafag d &S
Suqe A TT WU A AT AP fA9&T gRT Giedm $) &RT 438 &) yAISIAT Bl
uafota A8 &1 @ — 2015 & AT BT &RT 10 T 12 IR FTHAT B SUAR
31 afsta 721 &=l | (P ¢ fa. 7.9, 3153) ...662




INDEX 51

Juvenile Justice (Care and Protection of Children) Act, 2015 (2 of
2016), Section 12, Criminal Procedure Code, 1973 (2 0f 1974), Section 438 and
Penal Code (45 0f 1860), Sections 498-A, 376, 506(B) & 34— Anticipatory Bail —
Held — Charge sheet against co-accused persons has been filed and only
allegation against present applicant is in respect of criminal intimidation —
From the very nature of allegations, it is fit case for grant of anticipatory bail
—Application allowed. [Miss A Vs. State of M.P.] ...662

f&env =g (qrasl &t f@RE 37N Tverv) ferfag4, 2015 (2016 &7 2),
&IRT 12, QU JIHAT Giedl, 1973 (1974 BT 2), €IIRT 438 U4 Vs Hiedl (1860 &1
45), &RTY 498—T, 376, 506(d) @ 34 — 3fI7 wraria — afafaaiRa —
We—ARRYFTIVT & favg ARIU—ux y¥qgd fHar ™A1 don 9dq9q Adsd &
faeg Iffrwer oad MRS A= & A9y # 2 — ATl @ o wWwu
A AR ST U $RA 2] g8 Sfad YR @ — JArded Ao | (P v fa. w1
9. X15Yy) ...662

Land Revenue Code, M.P. (20 of 1959), Section 57(2) & 189 —
Jurisdiction of Court — Held — The relief to the effect that decree passed in
earlier suit is void and not binding on plaintiff can only be granted by Civil
Court and not by Revenue Court — Relief of possession was consequential
relief— Court below wrongly held that plaintiff can approach Revenue Court
u/S 189 of the Code for obtaining possession — Suit is maintainable. [Jagdish
Chandra Gupta Vs. Madanlal] ...140

Y XIo1ed Wfedl, 4H. (1959 &1 20), &RT 57(2) 9 189 — ~IATAd BT
sfereTRar — aififeRa — s 9491d &1 Al & gdax ars # wilka &1 3=
2 U9 q1d] IR §FHRI 81 8, dad Rifdd =ararery gRT U< fhar S aaar @
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RITAd A Tod ®u 4 AfifeiRa fear fe ard), |fgar @ arT 189 @ 3iasfa,
Feoll ATFMYTE B & FoIg, oI ATATAT & FHE S Ahdl @ — a1 reoiiy

2 | (STdier g Tt 3. Aeere) ...140
Limitation Act (36 0f 1963), Section 5 — See — Penal Code, 1860, Section
327/34 & 323/34 | Aatamdas Vs. State of M.P.| s |
gRAHaT ST (1963 @7 36), €IRT 5 — @@ — QUS Hledl, 1860, £TIRT
327,34 d 323 /34 (JTa¥a™ {d 7.9, 53) |
Limitation Act (36 of 1963), Article 58 — See — Civil Procedure Code,
1908, Order 23 Rule 1(4) [Mohd. Hasan Vs. Abu Bakar] ...423

gR¥ T SIfEIf139 (1963 #T 36), 317767 58 — 7@ — Rifder afFar wiedr,
1908, 313 23 77 1(4) (MEwIE gG4 . 319 IHW) ...423
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Limitation Act (36 of 1963), Article 65 — Adverse Possession — Held —
Plaintiff cannot claim title by way of adverse possession — Trial Court
committed error in holding the title on basis of adverse possession as no issue
in this regard was framed nor necessary ingredients of adverse possession
were discussed. [Mahendra Kumar Vs. Lalchand] ...606

Rl siferfgs (1963 &1 36), 3g=8% 65 — Yldgad Hell —
iR — a1k ufiga deol & AT @ W@ed BT <1@T T8 B Gl @ —
faamoT IaTad A g d sl @ AR R ¥W@cd g91Rd &3 H Ffe diRa a1 2
e 38 deg 9 a1 fedl faree @) faa=m o1 18 off 7 & yfasd o @
AaTIS TcH! o fad==r 31 1 off | (R FAR fA. 1)) ...606

Lok Parisar (Bedakhali) Adhiniyam, M.P. (46 of 1974), Sections 3, 4, 5,
7 & 17 — Allotment of land & Lease Deed — Cancellation of — Competent
Authority — As per State Government notifications, all Rent Controlling
Authorities in township of Indore have also been delegated with powers to
function as competent authority under Adhiniyam of 1974 over the area in
which they are exercising jurisdiction — Impugned order passed by
competent authority — Further, competent authority not empowered to
decide the correctness of lease cancellation order acting like a Civil Court —
Order of eviction rightly passed under Adhiniyam of 1974 — Petition
dismissed. [Sajni Bajaj (Smt.) (Dr.) Vs. Indore Development Authority]|
(DB)...*11

al@d gRav (dgeel) IfefaH, 4.9, (1974 BT 46), ETIRTT 3, 4, 5, 7 T 17 —
Y &7 319 T YSTT [dcd@ — BT IGTHYIT — WerH YIfErHel — sd YR DY
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Rifaer =marera & ®U A $1f Bd Y USe B IGIHIVT B IR Y FeadT
faf¥aa 3= 39 wead 81 @ — 1974 @ AR @ sidefa, dgEeh &1 QY
Sfaa wu d uilRa fear @ — wfaet @R (@o gorer (i) (S7) fa
3R syl 3AATREY) (DB)...*11

Lok Parisar (Bedakhali) Adhiniyam, M.P. (46 of 1974), Sections 3, 4, 5,
7 & 17 — Allotment of land & Lease Deed — Cancellation of — Grounds — Plot
which was earmarked for hospital, allotted to petitioner through NIT —
Petitioner instead of constructing a hospital, started shopping/ commercial
complex — Flagrant breach of mandatory conditions of lease deed resulting
into cancellation of allotment order and lease deed — Petitioner has not
challenged the lease cancellation order before appropriate forum as per
liberty granted by this Court earlier — No case in favour of petitioner —
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Respondent entitled to take possession of premises — Petitions dismissed.
[Sajni Bajaj (Smt.) (Dr.) Vs. Indore Development Authority] (DB)...*11

dl® aev (dqa@dh)) Siferfaa9, 9.3, (1974 BT 46), TRTV 3, 4, 5, 7 T 17 —
g @71 319 g gcel [dd@ — &1 IgaHVIT — ITER — &s ol fafecarea
2g faftea fear war o, ¢ e & & Areaw @ A &1 sndfea fear wam —
It 7 Fafecarera &1 fAaior w41 @ 9o, AT/ aifvicae airete 3Ry
foar — ucer fadw o1 g e[l & e 997 & YRGSy 3dcH 3mael
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AT & ATAR YA BIRHA & FHE USTT XGQHIV & IATQe HI gkl 18]
A2 — Irhl & e § BIg ypeor 98 — gaff uRUR &1 Beoll A7 BT ghaR 2
— JfaasTd @R | (@ gorer () (S1) fa. 33k s@aui= ratR)
(DB)...*11

Lok Seva (Anusuchit Jatiyon, Anusuchit Jan Jatiyon aur Anya
Pichhade Vargon Ke Liye Arakshan) Rules, M.P, 1998, Rule 4-B and
Constitution — Article 14 & 16 — Special ST Category — Direct Recruitment —
Validity — Held — Action of State calling 38 Special ST Category candidates for
document verification as a mode of direct recruitment, without there being
any proposal of the government for appointing such candidates on executive
post of “Samagra Samajik Suraksha Vistar Adhikari” is bad in law and is
prejudicial to rights of petitioners (candidates of select list) under Article 14
and 16 of Constitution — Post of “Vistar Adhikari” is an executive post and
reservations available for special ST Category candidates under Rule 4-B is
not applicable to such executive post — Further, after declaration of results,
state government reduced the posts of ST category candidate without even
taking out any corrigendum — Respondents directed to appoint petitioners
on the said post— Petition allowed. [Ankit Baghel Vs. State of M..P.] ...390

dl® dar (@rgfaa sfaar, siggfaa saonfadl siv s fee a1 &
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feam — AR B S us R Y s+ =g gafiror &1 FRiR¥E fear
— aifaet Wi | (@ifed ga« fa. 7.9, 7sa) ...390
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Maxim “Falsus in Uno, falsus in Omnibus” — Applicability — Held — In
India, the maxim “falsus in uno, falsus in omnibus” is not applicable in
criminal trial — Evidence of such witnesses which is partly unreliable cannot
be discarded wholly. [Chauda Vs. State of M.P.] (DB)...471

YT U qrd 4 freqr al aq 7 frear” — yarsyar — affeiRa — wRa
A ud 91d 9 fhear at w9 A e &1 g3 qifvss faarer § argp ad shar e —
e wrefror &1 "ied S o sfera: sifdvaaiia 2, &) yofa: sedfiar 78 fea

ST &hdr 2 | (@eT fa. 9.9, <) (DB)...471
Minor Mineral Rules, M.P. 1996, Rule 53 — See — Penal Code, 1860,
Sections 109,378 & 379 |Ashish Singh Vs. State of M.P.] ...689
Tior @feror (99, 9.9, 1996, (799 53 — 7@ — qU ledl, 1860, &IRTY
109, 378 379 (3eNy 7 fa. 9.9, I159) ...689

Motoryan Karadhan Adhiniyam, M.P, (25 of 1991), Section 3/16(3) —
See — Criminal Procedure Code, 1973, Section 482 [Jai Prakash Sharma Vs.

State of ML.P.] ...223
HISYITT BRTETT S99, 7.9, (1991 &7 25), &TRT 3,/16 (3) — @ —
QUS FiHgT Wfedr, 1973, €1IRT 482 (S Y12l ¥l f3. 7.9, <) ...223

Nagar Tatha Gram Nivesh Adhiniyam, M.P. (23 of 1973), Section 2(j) —
See — Nagar Tatha Gram Nivesh Vikasit Bhumiyon, Griho, Bhavano Tatha
Anya Sanrachnao Ka Vyayan Niyam, M.P, 1975, Rule 3 & 5 [Samdariya
Builders Pvt. Ltd. (M/s.) Vs. State of M..P.| (DB)...16

TIY T TT4 (4391 3ifSfaa, 7.4, (1973 &7 23), €T 2(W) — /@ — TI¥
a7 19 (31 fAsRa i, &), wa-t @i s |Ya-rsil &1 I 439, 4.
g., 1975, 799 3 7 5 (Gwefsal faeed ut. fa. () fa. 9.9, 7r=9) (DB)...16

Nagar Tatha Gram Nivesh Adhiniyam, M.P. (23 of 1973), Section 24 &
74 and Bhumi Vikas Rules, M. P, 1984-2012, Rule 103 and Indore Development
Plan, 2021 — High Rise Buildings — Permissions — Challenge to — Held —
Provisions of Development Plan gets precedence and provisions of Bhumi
Vikas Rules are treated as deemed to have been modified mutatis mutandis
in so far as their application to that planned area is concerned — Development
Plan supercedes and have an overriding effect on the Bhumi Vikas Rules —
Permissions were granted keeping in view the Development Plan, 2021,
framed in consonance with UDPFI guidelines issued by Government of
India, thus no violation of any statutory provisions of law — Petition based on
grave misconception — No case for interference made out — PIL filed with
oblique and ulterior motive — Petition dismissed. [Pradeep Hinduja Vs. State
of M.P.] (DB)...339
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TR TIT IT9 1397 SIfefrae, 9.4, (1973 &7 23), €IRT 24 T 74 ¥ A
fawra 499, 9.9, 1984—2012, 499 103 vq $3Iv fa@dra Jior-n, 2021 — &3
g7 — srgafa — &1 gaidl — siffaiRa — Siel a@ 9 dioHEg 89 o oy
STH] gATSIdT BT G99 2, faAsra o= & Sugen & rrar et @ am gy
faera fram &1 gurawase yRad= afed suialRa w=m Sirar @ — e aisr,
A faera |l 1 AfpAvT Sl 2 dAT 9 R JLRIET YHIG STeld] & —
ARA WHR gRT WX fHA R YSdiuwansg Ariesi< & sy, fasrg aier,
2021 $I &M A I@d gY IAFAfT U B g ofl, I fAfr & el Sl
IUSEl BT BIg S g+ A8l — JIFadT HIR IH UR IJTEMRT 8 — eIdiy &I dlIs
YHROT T8I 99T — URIE Ud IHavee] =g & A 43S e, UK Bl T3 —
it Qi | (I fawger fa. 7.9, ¥rsa) (DB)...339

Nagar Tatha Gram Nivesh Vikasit Bhumiyon, Griho, Bhavano Tatha
Anya Sanrachnao Ka Vyayan Niyam, M.P., 1975, Rule 3 & 5, Town
Improvement Trust Act, 1960 (14 0f 1961), Section 52 & 87(c)(iii), Nagar Tatha
Gram Nivesh Adhiniyam, M.P. (23 of 1973), Section 2(j) and Revenue Book
Circulars — Nazul Land/Authority Land—Sanction of State Government—Held
— Nazul Land, unless notified, does not automatically gets vested in any
Authority or Trust — No transfer or disposal of Nazul/Authority land is
permissible without prior approval of State Government as mandated in
Rule 3/5 of Rules of 1975 — Petitioner failed to show any such notification
whereby character of land has been changed from Nazul/Government land
to Authority land — As per 1975 Niyam, no transfer through promoter
agreement is permissible — State and JDA were bound to act according to
statutory rules — JDA violated provisions of 1975 Niyam and Prakoshta
Adhiniyam — It amount to “malice in law”. [Samdariya Builders Pvt. Ltd.
(M/s.) Vs. State of ML.P.] (DB)...16
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IAIE & 941 F5[el / ITraRor YA &1 BIg SEATARYT JAAT FIT AT 18]
2 o f 1975 @ el @ a9 3 /5 o =i @ — uﬁ@@ﬁﬁs‘aﬁéﬁw
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gRafda foear a1 8 — 1975 & 99 & IFMUR, WYId® SR & ATEIT A B
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G I & — SIS A 99 1975 U9 ySIts IfAfRe & Sudal &1 Sea o fea
2 — ug “fafey efaefa fagw &) dife 7 amar @ | (wacfsar facsd ur. fa. 3) fa.
H.Y9.sY) (DB)...16
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Nagar Tatha Gram Nivesh Vikasit Bhumiyon, Griho, Bhavano Tatha
Anya Sanrachnao Ka Vyayan Niyam, M.P, 1975, Rule 5-A — Tenant/ Sub
Lessees — Public Interest — Held — Petitioner admittedly given shops/
offices/showroom on rent but possession was not given to tenants by joint
signatures of JDA and promoter which was contrary to promoter agreement
read with scheme of Prakoshta Adhiniyam — For every transfer of
apartment, JDA was entitled to receive 3% of Collector guideline rate of
property — JDA was deprived of its benefits and also the amount of rent by
putting sub-lessees and licensees — Action is not only against JDA but also
against public interest — Impugned orders rightly passed. [Samdariya
Builders Pvt. Ltd. (M/s.) Vs. State of M.P.] (DB)...16

TIX @1 I 43 [Qefa i), J&l, qa-1 a=r = aea-drsi] &1
FgT g9, 4.9, 1975 [F9 5—V — [H¥IYQIR,/SY—Uceqv — dldwled —
AR — Il 9 Wiad wu 9 g/ dRIfad /Aed 98 1) &l u_g
fHRITERT &I Peoll S Ud GYadd & AYdd SXATERI gRT 81 &A1 14T A1
<l {6 Guad® HIR dgufed Yot Ay ) v & faudia a1 — Yo &
g FEATARYT & 1Y, SSIU dufed @) doldex gRT AN ® IR BT 3% YT
B DI FHAR AT — IU—UCCIRI aAT ITARTATRAT BT I@IHR, SSIY Bl sHD
Tl g 91e &1 31 @ H 9fd @ r o1 — $RArE 9 wdd St @ faeg
2 gfcd aafed @ ) fawg 2 — amefug sy sfua wu @ wika | (Gucfsar
faessd ur. for. (1) fa. 7.9. 3r5%) (DB)...16

Nagar Tatha Gram Nivesh Vikasit Bhumiyon, Griho, Bhavano Tatha
Anya Sanrachnao Ka Vyayan Niyam, M.P.,, 1975, Rule 27(b) — Allotment of
Additional Land — Held — Precondition of applicability of clause (b) was that
largest plot is already held by a person who is claiming the adjoining plot —
On the date (19.05.2008), High Rise Committee meeting had taken place,
petitioner was not holding any such largest plot of land, thus there was no
occasion for Committee to recommend grant of additional land — Since the
grant of largest plot to petitioner vide lease deed dated 30.05.2008 stood
cancelled, very foundation of allotment of additional land became non-
existent automatically. [Samdariya Builders Pvt. Ltd. (M/s.) Vs. State of
M.P.] (DB)...16

TIX a7 I (432 fasiia qiFal, g&l, wa aor s aya-si] a1
&g 9, 9.9., 1975, (9% 27(d1) — sifaRad i &1 sge7 — afifaiRa —
G () @ yarsadr &) gd ord I8 off {6 999 g7 u's ugd ¥ & 39 Afd
@ UTH 8l Sl ol U s &I qMal &R 8T & — f&1d (19.05.2008) &I, I
i Gifa &1 4o g3 ofl, A, A &1 BIs a1 999 991 @S giia Tl
ST o1, gt afaRad Y e fHA S 31 srgerar s+ g 9fifa & ur
B3 IJqEY 21 AT — gfe Ay faaw &A1 30.05.2008 & Areww | ATA BY
ed 9971 &S UaH f&ar o1 g7 o foan w3, sifaRad ff & snaed &
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el AR ¥@d: g ARAaD 8l mar| (Guefsar faesd ur. fa. (7)) fa. 7y
TR) (DB)...16

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section
8(C) & 20(b)(ii)(B) — Investigation — Procedure — Held — Sub-Inspector not
only lodged the FIR but had also carried out entire investigation including all
procedural formalities — Apex Court concluded that such practice creates
occasion to suspect fair and impartial investigation — Applying dictum of
Apex Court in present case, rights of appellant has violated by action of the
over zealous Investigating Officer who has taken upon himself to lodge the
FIR and to carry out the entire investigation as well, which cannot be
sustained — Conviction set aside — Appeal allowed. [Motilal Daheriya Vs.
State of ML.P.] . *8

wargd NSfer i Fagardt garef sferfaaT (1985 &7 61), €vr 8(+f) @
20() (i) () — srAvor — giar — affaeiRa — Su—f&as 3 9 daa gom
a1 yfdss go fear afew Gyl sraver W qrr fear e |+ ufharere
MtgaRea i € — walza =rarad = frsfa fea 2 & s9a gsfa,
frsuet g9 veTuTaRfEd YUl UR HaE b1 HRUT YRid HRdl @ — ¥l od AR
D JATQY Bl IAATT YHROT § R S gY, ISRl AW ARHRT &)
HRarg gIRT rfiareft & AfERY &1 Sevied gam 2, = yer gaem yfadga
Tl HYAT AR GYUT 90T g1 H3AT HY 379+ R forar 2, o s 9 v
ST AHdT — SIufifE SR — ordiar woR | (Aidiara sefRar fa. 7.y, wr=a) ... *8

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section
8/21 & 37 and Criminal Procedure Code, 1973 (2 0of 1974), Section 439 — Bail —
Grounds — Quantity of Psychotropic Substance — Calculation of — Held —
Government of India vide notification dated 18.11.2009 made it clear that for
purpose of determining quantity, gross weight of the drug recovered and not
the pure content of psychotropic substance shall be taken into consideration
— In present case, even if net quantity is considered, total quantity of seized
“Codeine” is 1.993 Kg which is commercial quantity which was kept in
possession without any document to show that it was meant for therapeutic
use — Restrictions u/S 37 of the Act of 1985 is applicable — Petitioners not
entitled for bail - Applications dismissed. [Ranjan Vs. State of M.P.]  ...230

warge 39fer s argard) ugref Siferfaaw (1985 ®7 61), IRT 8,/21 T
37 U9 {Us HIHAT wledl, 1973 (1974 &7 2), €T 439 — AT — 3TEY —
TI:gHrdl ygref &1 71T — @1 7orr — AtAfEiRT — WRa WROR A fRgEn
f&i® 18.11.2009 §RT U5 W fHAT 2 & A=A B J@ERTT & YIS =g,
A AR &1 dher A9 AR 7 6 F7:991d) ucrel &1 g a«@ faar # fan
ST — 9dqE gaxeT ¥, Afs gg wEn far 7 ) se 99 ff Seagan
“HISH” DI G AEAT 1.993 fH.IT. 2 S {6 arfvrfsas arar @ fod faar fed
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U SISl @& deol H @M AT AT Sl <2ial 8l f& a8 MuaR® Syl 2q

Jrerffrad oft — 1985 & AR @ aRT 37 & Sigefa Fideq @ 8d @ —

ITARTVT, ST B¢, AR el — AT Wil fad 1 | (94 fa. 7.9, 7s3)
...230

Panchayat Nirvachan Niyam, M.P,, 1995, Rule 80 — See — Panchayat
Raj Evam Gram Swaraj Adhiniyam, M.P. 1993, Section 122 [Devki Nandan
Dubey Vs. Purshottam Sahu] ...316

ygrgd fafaT (g9, 9.9, 1995, [ 80 — @@ — yryd ¥ vq I
¥qerol SIfEI9%, 4.4. 1993, &RT 122 (3d®) Fa gd fa. ol w1g)  ...316

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994),
Section 40 — Removal of Sarpanch — Enquiry — On a complaint against
petitioner, SDO directed CEO to investigate the matter and submit enquiry
report — As per report, irregularities found against petitioner — Show cause
notice issued whereby petitioner filed reply, which was not found satisfactory
resulting in his removal — Held — Before passing order u/S 40, enquiry is
necessary — Such enquiry does not mean issuance of show cause notice, but
requires a detail enquiry where office bearer must be given opportunity to
examine and cross examine the witnesses — No such enquiry conducted by
SDO - Impugned order of removal quashed — Petition allowed. [Vikram
Singh Vs. State of M.P.] .. *13

YFIId ol U9 Y79 ¥G¥roT eI, 9.9, 1993 (1994 &1 1), &IRT 40 —
GvYg &l 81T ST — offd — At & faweg Rrerad uwx vg S 3 1 @ 3.3
B AT BT J-AYUT R aAT o9 yfdded uegd s+ & forg e fRRa fear —
gfided @ IR, Il & fawg siFrafiaan urfl 18 — Ror garn Aifew
SR far ar foad A 7 SR s fear o9 ddive s 81 9 9N @
IRUIFRGwY S gerAT 14T — AfFfEiRaT — aRT 40 @ 3iasta smaer wika &=
@ Yd o4 3qEaeTP & — Sad o9 T 3 SR 9l e IRl HRA1 781
gfewd fawga g snifea 2@ Srel ysieerl &1 |rfér & udeer v yfqudieror
BT JTER ALY &A1 ST A1fee — v ) 3 g1 UH) B Siia Garferd 8] @)
g — B S &1 A& fud e AIfrEfsa — aifaer o | (fasw Ris fa. 7.
) ...*13

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994),
Section 122 and Panchayat Nirvachan Niyam, M.P., 1995, Rule 80 —
Recounting — Application — Held — Even if an application seeking recounting
is not preferred on the date of counting, Tribunal/ Court has the jurisdiction/
authority to direct recounting. [Devki Nandan Dubey Vs. Purshottam Sahu]

...316
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YFIId X9 U9 719 €Tl a9, 9.9 1993 (1994 &7 1), €T 122 U9
yqrgd [afa+ (=9, 9.4., 1995, 799 80 — Y9041 — 31d 57 — AffaiRa —
Afe FaoET 31 A &1 gl ared gy Jrded UKdd T8l fbar 1 2@ a9 W
IAfHRT /R Bl oA FRRE $1 @1 afreiRar /uiffrer 2 |
(9@ Fe g4 fa. gwuiH 491g) ...316

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994),
Section 122 and Panchayat Nirvachan Niyam, M.P., 1995, Rule 80 —
Recounting — Grounds — Petitioner elected by margin of one vote — R-1 filed
election petition whereby Tribunal ordered recounting where he was
declared elected — Held — R-1's application seeking recounting is ambiguous
which does not contain any specific allegation, factual details and nature of
irregularity — Recounting was ordered on basis of irregularity which was
neither pleaded nor proved by R-1, thus he failed to establish the grounds for
recounting — Victory by margin of one vote cannot be a ground for
recounting — Further, Tribunal travelled beyond the scope of pleading and
evidence while directing recounting on basis of roving inquiry which is
impermissible — Impugned order set aside — Petition allowed. [Devki Nandan
Dubey Vs. Purshottam Sahu] ...316

YT 197 U9 Y79 ¥GVT] fE-194, 9.9, 1993 (1994 &7 1), €IIRT 122 Uq
yqrgd i+ (9, 9.3, 1995, (9% 80 — Y901 — 3iTelv — AT b 7d &
Jiax ¥ fratfaa — gweft—1 1 fraf=a st gega @) s siftrazor 3 gfoen
AR & srel S9 faifaa aifda fear @ o — sfiffeiRa — gaforan
gred gy gcaefi—1 &1 sma<s s @ forad 3ig fafifdse siftraerm, dearars
faazor vad afrafiaar &1 wwy sfafds 78 @ — gfven &) sifrafiaar &
AR W ARa fear o et 7 af sifvars o 7 € gueff—1 grr
|Tfad AT =T o1, 31 9% Y oA 2 STERI &I T SR 9 1% 38T —
Td Ad & Ad¥ A Sfid, vET 3G AER 81 8 dhal — 9@ AfaRad,
3o, A Shig @ smeR W gfEr AR svd wwa sifdaas e
|ied &1 A1t | WR AT Sl {6 Ay € — AEUd A< ured — Araebr
HYR | ([ e gd 4. gwiwH 491g) ...316

Payment of Gratuity Act (39 0f 1972), Section 2(e) — “Employee” — Held
— It does not include any such persons who holds a post under the Central or
State Government and is governed by any other Act or Rules. [Chief General
Manager Vs. Shiv Shankar Tripathi] ...328

SUGrT el 3JfSfaa (1972 &1 39), €T 2(3) — “HHANT —
FffaeiRa — s Ig 0 Aafed wfie a9 St g AUl ST TRBR &
el g g dxa @ T fed) 3= sfSifraw I et gRT i B 2
(A5 SR A9oR fa. R e Hurd)) ...328
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Payment of Gratuity Act (39 of 1972), Section 2(e) & 14 — See — Service

Law [Chief General Manager Vs. Shiv Shankar Tripathi] ...328
SYUGTT AT 3IfEIH (1972 BT 39), €77 2(3) T 14 — @ — ¥ar fafer
(@5 S Re Ao fa. R wiew Burd)) ...328

Payment of Gratuity Act (39 of 1972), Section 14 — Held — No executive
instructions, orders or rule can take away the rights flowing from Gratuity
Act in view of the overriding effect given to the Act u/S 14. [Chief General
Manager Vs. Shiv Shankar Tripathi] ...328

SYGTT 1T fEf97 (1972 &7 39), T 14 — AffaeaiRa — SuqE
IfSfm @ S ARSRT & aRT 14 & 3faia FfSfFr S R yvrg
f&d I &1 gfeTd vEd gy, @i sriufas s, e ar fFraw 819 181

AHd | (A% S9va A9 3. Rra ez Hurdh) ...328
Penal Code (45 of 1860), Section 11 — See — Criminal Procedure Code,

1973, Section 438 [Miss A Vs. State of M.P.] ...662
QUE Gledl (1860 &7 45), €TIRT 11 — @ — TUE HIH AT Aledl, 1973, €IIRT

438 (M ¢ 3. 9.9 1<) ...662

Penal Code (45 of 1860), Section 26 — See — Scheduled Castes and
Scheduled Tribes (Prevention of Atrocities) Amendment Act, 2018, Section 18-
A[Atendra Singh Rawat Vs. State of ML.P.] ...168

qUS Wledr (1860 &7 45), €T 26 —<@ — Il wifa siiv srggfaa
STl (3IeqTaTe (A1) wenerT Sifefa, 2018, €T 18— (3d—< Rig Yaa
fa. 9.9, 3<9) ...168

Penal Code (45 of 1860), Sections 84, 323 & 302 — Insanity —
Appreciation of Evidence — Held — Trial Court has recorded a finding that
from perusal of evidence, it appears that mental condition of accused is not
completely good — Evidence of prosecution witnesses goes to show that
accused was insane and was treated at Mental Hospital, Gwalior — In absence
of any evidence in rebuttal while the burden of proof was on prosecution,
trial Court ought to have extended the benefit of provisions of Section 84 IPC
to appellant—Appeal allowed. [Ramkripal @ Kripal Vs. State of M..P.]

(DB)...*20

QUS Wledr (1860 ®T 45), €IIRTV 84, 323 d 302 — Q~Hcadl — WIE BT
T — AfEiRa — faarer =arread a3 e siftfeafaa fear 2 f6 ae
@ aRefia 9 I8 y@e ghar @ & sifgaa @) wafie Reafa gof wu 4 e 78
2 — o wrerr &1 " <Enian @ & sfrgaa S o SR Afie
fafecarera, aiferr A SUST SUAR fHar 1 o — @ # &l "ieg &)
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Ui A, 519 Aqd &1 AR JRATS UR A1, IR <ATAT S €1RT 84 I
T4, ® Suqdl &1 & Adierefl &1 <A1 w1fay o — srdia HoR | RMGUTd 3B
$urd fa. 7.9 153) (DB)...*20

Penal Code (45 of 1860), Section 107 & 306 and Criminal Procedure
Code, 1973 (2 of 1974), Section 228 — Revision Against Charge — Abetment to
Suicide — Held — Deceased, a 17 yrs. old girl of impressionable age — Where
abetment to suicide relates to person of impressionable age, the yardstick of
adjudication becomes stringent — Case against applicant based upon overt
acts of repeated stalking, pressurizing and abusing which on prima facie
assessment, constitutes offence of abetment — Further, as per post mortem
report, deceased was carrying a male fetus — Strong suspicion against
applicant — Framing of charge cannot be found fault with — Revision
dismissed. [Rishi Jalori Vs. State of M.P.] ... %28

QUS Wledl (1860 @1 45), €T 107 306 ¥4 Vs HIHAT Hledl, 1973
(1974 ®T 2), €T 228 — RIY & [A6g YAV — JIHEAT BT THIT —
affeiRa — gfaer e 17 affa freaywmfaa su o1 asa) — ST sotEen &1
guivT Sfreywrfaa S9 @ wafdad 9 |9 siar 2, a9 =wrafoiaa &1 arcs
9gd HOIX 91 SIdl & — JTdad & [dhg USRI, IRAR W8T &+, <419 <+ ¢4
gRdER & Ydhc Gl R IJTEIRT 2, s g gsear FeiRor ur, gsRor &1
JURT ST BIdl @ — 39 AfaRad, T gdevr yfaded & JgaR, Yiaer e
gy YR {1 g off — 3ded & fa%g ydd das — aRIY &l faxfaa fed
S H SIS IV TE U 1 9dhdr — gadeer @ie | (Rt serd fa. 9.
) ...*28

Penal Code (45 of 1860), Sections 109, 378 & 379 and Minor Mineral
Rules, M.P. 1996, Rule 53 — Quashment of Criminal Proceedings — Dumpers
filled with sand were seized as the same was being transported without
permit — Held — Ingredients of offences u/S 378 IPC and under Rule 53 of
Rules of 1996 are quite distinct — Rule 53 deals with unauthorized extraction
and transportation of minor minerals and provides for penalty in graded
manner as well as seizure and confiscation of tools, machines and vehicles
used whereas Section 378 IPC deals with theft of sand without consent of
owner/State — Apart from proceedings under the Rules of 1996, Court can
take cognizance u/S 379 IPC for theft of sand owned by the Government —
Application dismissed. [Ashish Singh Vs. State of M..P.]| ...689

qUS GIedT (1860 &7 45), £TRTY 109, 378 T 379 UG 1T @i+t 444, 7.4
1996, 799 53 — <1f0s® ®rdqrfeal &1 Afrafsd f&ar wr=r — ¥d q R SERI
I STsd B o a1 o1 | P a1 =fde & &) Saa &1 uRas fear o <ar o
— ffeiRa — 9.9, & aRT 378 TAT 1996 & A & % 53 & Favia
JWTET & g BBl YR & — 9 53 Witor @i & syiiergd fFrspsor Sk
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gRdsd 9 4fP@ 2 o affgd <71 4 wRa & wr—are SuAT &
IHORY, w=RY va are=il &1 AfrEvr 3R Sl Sudfera sxar @ widfe A1 4.
B GRT 378 @ /50 @) AgAfa @ 941 X9 @F I 9 A& @ — 1996 &
e @ sfaifa sriarfRal @ srdmar, Iy SRGR © Wificd & ¥d &I ai)
P foIU aRT 379 W€ ¥, @ 3fAvd AN of AHdl & — 3IMde @Rl | (Imefiy
R 9. 9.9. I159) ...689

Penal Code (45 of 1860), Section 149 — Unlawful Assembly — Common
Object & Common Intention — Vicarious Liability — Held — Apex Court
concluded that while overact and active participation may indicate common
intention, mere presence in unlawful assembly may fasten vicarious criminal
liability u/S 149 IPC — Common Object is different from Common Intention
as it does not require a prior concert and a common meeting of mind before
the attack — It is enough if each appellant has same object and their assembly
was to achieve that object — In such case, individual act of each appellant
losses its relevance. [Manbodh Singh Vs. State of M.P.] (DB)...637

QUE W12 (1860 HT 45), €IIRT 149 — fAf&ifawg 5191d — AT BG< 9T
ATHT T — glafafee cifdea — aififaatRa — waf=a =marers 1 fsefia
foar 2 & yse @ vd afba wewrT 9= el sfa &) w@ar 2,
faftrfawg o § w3 SuReIfa @ oRT 149 W1.€ 9. @ iavfa ufafftre sifvs®s
I S Wahdl & — MY SEa, AW AR A =1 & Fife sad
ATHHT ¥ qd Ar= A gd ARass &1 9= Ad siiféa ) — ug vaia @
Ife gAF Adieareft &1 9 IR 2 3R IABT SHIE I IFQW Dl T
B @ g o — ¢ Reafd 4, y&a srdieeft &1 aafadra e sraf gy raarn
@1 <dr 8 | (Fa1e Riw fa. 9.9, 3<9) (DB)...637

Penal Code (45 of 1860), Section 300 & 302 — Appreciation of Evidence
— Circumstantial Evidence & Medical Evidence — Hostile Witnesses —
Appellant killed his one year old daughter by strangulating her — Held - FIR
lodged promptly by father of appellant naming only appellant as accused —
At initial stage itself, all eye witnesses named only appellant as accused in
statements u/S 161 Cr.P.C. and later turned hostile — All hostile witnesses are
relatives and interested witnesses and it seems they are trying to protect and
shield appellant having entered into a compromise — Even complainant
admitted in cross examination that matter has been compromised —
Prosecution story duly corroborated by medical evidence — Case does not fall
in any exceptions of Section 300 IPC — Conviction affirmed — Appeal
dismissed. [Brijlal Vs. State of M.P.] (DB)...177

qUs Hledl (1860 &T 45), €I 300 d 302 — WI&T &I Yoqlbd —
gRRRerfaor—1 ared q fafeodta ared — gerfavie wrefliro — ardiareff 1 sra=h
U 99 B difetdT Bl TeT gich) AR sTaT — AfafeaiRa — srfiereff @ far
&I APRFT & ®U d dad diamefl &1 9™ |4 gu acu=ar 9 yes gan
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gfded <ol fear 1 — RS yha ux 8, 9 ageeff w9 <9 &)
HRT 161 & Aaid Al H ANYFd & wu 4 dad srdiaredl &1 am ferar qen
a1c ¥ gafaie 8 1 — aft gafaieh arefirr, Reder sk fkaeg e &
U4d ¥ YdId BT & & |asiiar 81 S & $RvT d ardiameff 31 grar qorm samq
B BT YA PRI @ 8 — g8l a (& gRard) 7 ufy wdieor 7 g8 Wor fear @
f& wmTet § wwsitar fear 1 @ — e wer, fafecia 9 gr1 v
Y A WY — YHOT AI.E.H. I IRT 300 & fb<ft +) rvarg & 7Y amar @ —
gruflfeg arfrgse — ardiar @< | (fasrerd fa. 9.9, I3) (DB)...177

Penal Code (45 of 1860), Section 302 — Circumstantial Evidence — Last
Seen Together — Held — Looking to the time gap, evidence of wife of deceased
is not sufficient to establish proximity of accused in commission of crime
though he was last seen in company of deceased, a day back — Possibility of
not having access of any other persons during the time gap not proved by
prosecution — Last seen evidence not proved, thus recovery of weapon is not
relevant — No blood stained clothes or any incriminating articles found to
connect appellant with crime — Chain of circumstantial evidence is not fully
established/proved beyond reasonable doubt to bring home the charge u/S
302 IPC - Conviction set aside — Appeal allowed. [Ratiram Gond Vs. State of
M.P.| (DB)...644

QUS Uledr (1860 &7 45), €1IRT 302 — GRReIfaar= wreq — 3ifas 9% aref
@ 977 — ARFERT — 99 & JARTd & I@d Y, 3R & fHA o d
IfRIed & fdecar wnfid 7 @ fay Jaa @ gl &1 aiea gata 98 2,
Tl S U@ oA v Sifedt R gae @ 91T <@l AT o — WA AT D
SR fodl o=y cafad &1 ugd =1 819 &) GHIEGT S AR_TSTT gIRT AIfqd 18]
foar T — sifaw IR O 2@ WM @1 ey Adrfad T8), safev IRA @)
et ETd 98 8 — rfiareff &) sy ¥ SisA g HIS @aRfva a9
JAT IURTH H BE dTell IEY T2] UTS TS — HI.E.H. B €RT 302 & IARIY B
Il savH @ forg uRReIfas= | &) gaarn yoia: enfia /gfeayea 9as
@ W wifed 9 gt @ — <rwfify s — st AoR | (FfiRm s fa 7y
) (DB)...644

Penal Code (45 of 1860), Section 302 — Delay in FIR — Held — It is not
expected from the sole eye witness, a 70 yrs. old rural woman to leave the
dead bodies of family members at the spot and go 10 km. to police station to
lodge the complaint — Delay properly explained and is not fatal for
prosecution. [State of M.P. Vs. Chhaakki Lal] (SC)...507

qUS Wiedl (1860 ®T 45), €T 302 — Y9 §a+T ylade7 4 fQdediqd —
iR — v w3 gl wel va 70 adfa yrfior afgenr 4, aRar @
AR & Jd IRRI I g R BlsdHR, Rbrad g6l d3+ & forg 10 f.Hl,
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TR gferd o= oA sféra wd @ — fadie Sfad wu 4@ wse fear wam den
oA & forg grae a2 2 | (1.9, sy 3. saa! drd) (SC)...507

Penal Code (45 of 1860), Section 302 — Hostile Witnesses — Credibility —
Held — Evidence of a person does not become effaced from record merely
because he has turned hostile — His deposition must be examine more
cautiously — Apex Court concluded that deposition of hostile witness can be
relied upon at least upto the extent he supported the prosecution case.
[Brijlal Vs. State of M.P.] (DB)...177

qUs Gfedr (1860 &T 45), €IIRT 302 — yerfavielt wrefror — faeawfgar —
sffaaiRa — va afad o1 aea sfe™ @ fae 128 simar 913 saferd f& a8
gerfaRiel 81 aT @ — SUe AfraTey &1 3iftre araur A aeor fear S
arfey — Aal=a <raray 3 fseffa fear 2 fo vafarieh aeft & srfiraes uwx
BH q HH SUD gIRT ARSI YHReT &1 a¥efa f6d w1 & War g« fazarg
foar i awar 8 | (srare fa. 7.y, ) (DB)...177

Penal Code (45 0of 1860), Section 302 — Sentence — Murder of 4 persons
including a child of three years — Trial Court awarded death sentence — Held
— Incident is 0f 2006 — Looking to facts and circumstances and the passage of
time, award of death penalty is not warranted and imposing sentence of life
imprisonment would meet the ends of justice. [State of M.P. Vs. Chhaakki
Lal] (SC)...507

qUE Gfedl (1860 @7 45), €1IRT 302 — TUEIRY — AR Afdddl I gAT

forad gap i avffa qrae W enfie — fa=mror =amred 9 yogevs yar fear —

AffEiRT — aer 2006 @ @ — a1 vd uRRefaAT Jom fia 9o w5 <1

<Ed gy Ygevs UM fHAT SIFT Aaeasd 8] 2 3R 3ATSiad SRIErd &l
QUSIQ Y ARG HR =TI & I YT BRI | (LY. <Y f4. 8! 1)

(SC)...507

Penal Code (45 0f 1860), Section 302 — Sole Eye Witness — Appreciation
of Evidence — Weapon of Offence — Appeal against acquittal — Held — High
Courtignored credible evidence of sole eye witness which is corroborated by
medical evidence and evidence of ballistic expert and unnecessarily laid
emphasis on minor contradictions and omissions which are immaterial —
Testimony of sole eye witness cannot be discarded merely because she is
related to deceased — It is well settled that it is not the number but the quality
of evidence that matters — Opinion of Ballistic expert tallying with the arms
recovered from accused —Any slight variation in description of weapon is not
fatal for prosecution — Delay in FIR properly explained — Judgment of
acquittal suffers from serious infirmity and is set aside — Accused convicted
u/S 302 IPC. [State of M.P. Vs. Chhaakki Lal] (SC)...507
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QU Wledl (1860 &7 45), €T 302 — VHHIA gl wrell — aeg &1
T — 3IYVTE BT IF — QI9qfdad & fawg sdlar — AffeaiRa — Sea
ST+ YA aggeefl wefl & favawa e &1 sFewn f&ar o &
fafecia wea g v fagive gR |y 2 3R 3FEwEs wy | Ao
faRlammal td oiul & 8@ far o 9REE @ — e ageeft weft
uRETed &1 9 safery sdieR T fHar o1 waar i 98 gae 4@ d@4dfda 2 —
I GeAa € & e &) S 81 dfed S [Ural J8d &l © —
giE s fagiys &) W, AR 9 e ISl 3 Ad @il @ — IRA 3 fdavor
H Big gedl A AR, ARG o ardd 8] & — ¥ a1 yfade A fadq
3l Sfad wu 9 wse fHar war — ivfaa o1 fFofa, TR SfEi @ 9 aen
JUTET T T — IR Sl &RT 302 A8 4. & 3iaviad qIvRig feam am |
(7.9, 315y fa. saa! dra) (SC)...507

Penal Code (45 of 1860), Section 302/149, 304(Part I) & Exception 4 to
S. 300 — Motive/Intention — Premeditation — Held — In a wordy quarrel,
appellant inflicted farsi blow on head of deceased — One injury inflicted by
farsi which shows that appellant has not taken undue advantage — Death
committed in sudden fight without premeditation — Exception 4 to Section
300 IPC attracted — Conviction modified to one u/S 304 (Part I) IPC — Appeal
allowed. [Bhagirath Vs. State of M.P.] (SCO)...520

QUS Hledr (1860 &T 45), €IRT 302 /149, 304 (M7 1) T £IIRT 300 &1
3Ydrs 4 — 8q/3° — yd [Fa7 — afifeEiRa — & wifes e ¥,
rfrereff 7 yas & R R it @ ar fFar — ot 9 v are wgars 1$ il 9w
Teriar & & srdiareff = srgfea @ =g foran @ — f=m qd A &, srameis
dsTs A Y] PING g3 — IS4, DI €RT 300 PT JAUATS 4 JTHIAT BT —
qivfifg &1 aRT 304 (AWT-1) W€, & Aavia suraRa fear war — st
Ao | (WrfiRe fa. 9.9, 3153) (SC)...520

Penal Code (45 of 1860), Sections 302/149, 304 (Part I1I) & Exceptions
to Section 300 — Ingredients — Held — No quarrel taken place between
appellants and victims — Merely because electricity was disrupted in village
for which victims were not responsible, appellants assaulted and killed one of
them — Appellants acted in cruel and unusual manner — Attack on vital parts
of body by use of tangi is sufficient to infer that he had knowledge that any
such injury would cause death — Exceptions to Section 300 IPC not attracted,
thus appellant cannot be convicted u/S 304 Part II IPC. [Manbodh Singh Vs.
State of M.P.] (DB)...637

qUE ledrl (1860 &T 45), €IRTY 302,149, 304 (AT II) T €IIRT 300 &
3rqqrq — fHed — AffaeiRa — srfiereffior vd fifsal @ wcsg $ig srreT T8
g3 — 919 gufay & g 4 fagga af¥@ @1 18 off e fag difsasrr
TR T8 o, srdiareffrer 3 gsvar fHar 3k S99 9 e @) g1 HR & —
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IdrereffareT 4 HR U9 I € 4 ™ fHar — <l & gANT gRT IRR B
DI M IR T g frehftfad v @ fore yata 2 {6 S 59 91 &1 =1 o1
fr O 313 dic Y FIRT N — aRT 300 A1.E.H. & IUdlG AHAa T3]
Bhd, 3ra: arfiameff &1 eRT 304 WNT 11 MI.E¥. @& Siavia <iufig T8 fHar wn
adal | (AFery Rig fa. 9.9, =) (DB)...637

Penal Code (45 of 1860), Sections 302/149, 323/149 & 148 —
Appreciation of Evidence — Injured Eye Witnesses — Weapon of Offence — Held
— Statement of prosecution witnesses, particularly injured eye witnesses are
trustworthy — Minor contradictions about use of a particular weapon by
appellants will not cause any dent on credibility of their statements —
Individual conduct of each of the appellants in relation to use of a particular
weapon is immaterial — Appellants being member of unlawful assembly
acted with common object cannot wriggle out of the clutches of vicarious
liability enshrined in Section 149 IPC — Appellants rightly convicted —
Appeal dismissed. [Manbodh Singh Vs. State of M.P.] (DB)...637

qUS Wfedr (1860 BT 45), €TIRTY 302 /149, 323,/149 T 148 — WIET &
qTdT — 3Ed ag<ll arefiror — spyerer a1 oA — AfEiRa — s
wrefror, faRre wu 4 smed ageefl wERor & duqa fazgwda @ —
Jrdiareftror gt fedlt faf¥re s’ & S9AT @ IR A Wor faRiammal 9@ S9a
HU B fITaa-Nadar R 13 @9 1Rd 121 8 — fafdrse =9 & SuAv1 &
daer A e A ¥ yAS ST Afdard AmaRvr Agad= @ — rdrareffior 3
faftrfaeg o9E @ 4RI 819 @ A1 9FI S5 & 91l §cd (BT, RT 149
1.5 9. 9 yfassifia yfafifte sifia @ e 9 99 98 aad — srdiareffror
Sfaa wu 9 Sivfig — arfia @R | (Feig Rig fa. 7y . wsa)  (DB)...637

Penal Code (45 0f 1860), Section 302 & 304 (Part I) — Injury — Intention
— Held — Deceased suffered single gun shot injury and entry wound was back
of his left thigh which shows that shot was fired from his back side — No
blackening, charring on exit wound but was present on entry wound which
shows that shot was fired within range of 6-8 feet — It can be inferred that
there was no intention of murder, if it had been so, injury could have been
caused on upper limb, above waist of deceased — High Court rightly
converted the conviction from Section 302 to one u/S 304 (Part I) IPC —
Appeal dismissed. [State of M.P. Vs. Gangabishan @ Vishnu] (SC)...4

qUE Wfedr (1860 ®T 45), €II%T 302 304 (97197 I) — @l — 3191 —
AIFERa — ga® A 95 3 Mol B Tad dic G4 31 AR YAy 919 S
i SIT" & I8 @) 3R o7 S <2iar @ f& Tl Sua fi8 ) 3k @ gari) 18
off — i &9 W Frauq, gawd T8 uRq yduer 919 4R SuRRerd off St
gEiidt @ f& Mefl, 6—8 wic @ & A o 7 off — ag fswftfa fear o
AHdl & 6 T BT M 21 o1, A AT BI41, dic, P B R S HUT,
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SHUY) AIT R BIRT B oIl ol Al — S=a ™A 3 €RT 302 91.5.9. D
Jdavta Sivfifyg &1 Sfua wu |4 uRafda &= a1 304 (WRT 1) 91.€ 9. @ siavia
foar — ardier @R | (7.9, 3131 3. 1rfaes sw fawoy) (SO)...4

Penal Code (45 of 1860), Sections 302, 323 & 325 r/w 34 — Appreciation
of Evidence — Interested Eye witnesses — Held — Presence of eye witnesses is
clearly established in their statements, appellants failed to rebut their
testimony which was quite natural and without any material contradictions
and omissions — Conviction can be based on the testimony of close
relatives/interested witnesses — Further, no material contradictions between
testimony of eye witnesses and medical evidence — Appellants rightly
convicted —Appeal dismissed. [Chauda Vs. State of M.P.] (DB)...471

QUS ledr (1860 &T 45), SIIRTV 302, 323 d 325 WEYIST 34 — W& &I
qib — feddg ageell el — afifreiRa — ageeft wefiror a9
SuRAfT S5 HUFT H wWte wy A weIfud gidl 2, ardiareffror s9e uRuarey
T e B ¥ fava 32, ol fb s wrarfae aur fedft arfeas faiemamar
R <l & o= o1 — gy, e RydaRT / fedeg aeEmr « aRaer =
JTETRT T 1 Aahdl @ — g9 ifaRaa, aggeefl weftmr & aRwrew qen
fafecia a1eg @ asg o3 arfcas faiama 128 @ — ardfiereffor & sfua
wU A <ifig foear & — srfia @Ry | (=eT fa. 9.9, 3=3) (DB)...471

Penal Code (45 of 1860), Section 304-B & 498-A, Criminal Procedure
Code, 1973 (2 of 1974), Section 227 & 228 and Dowry Prohibition Act, (28 of
1961), Section 3 & 4 — Revision Against Charge — Held — Applicant, brother-
in-law (devar) of deceased staying in different State, pursuing his education
and profession and was away from deceased, his brother and his parents —
His participation in the alleged offence seems extremely improbable —
Applicant was roped in to wreck vengeance on entire family — Even
otherwise, allegations against applicant are so generalized, omnibus and
flippant which do not constitute prima facie case against him — Applicant
discharged — Revision allowed. [Utkarsh Saxena Vs. State of M..P.| ...653

QUS WIedT (1860 BT 45), €TIRT 304—d1 T 498—Y, TUE UfHAT wledl, 1973
(1974 ®T 2), €IIRT 227 G 228 UG ol Flaoer 3fEfa4, (1961 &7 28), €TIRT 3 T 4
— Y & fawg gadler — AafiaiRa — smdss, & f$ gfaer &1 I 2,
AT 1T g S qA1 AIdr & fory =1 s A X8 BT &A1 9T g, srue
TS 3R YU AT | G AT — IAMAHIAT AU A IFD! AT AT
IRiATe yefia gkl @ — Jquf aRaR | 9car a4 @ foiv amdss < R
T AT — 3=gAT I, IHed B fTog AN a7 ar=figd, sgydarey
TAT o8 © ol & 9D fIeg U2 gecar yaxor f3d 8] axd — AdSD
ARTIHE — GARIET AR | (S g1 3. 9.9, 153) ...653
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Penal Code (45 of 1860), Section 304-B & 498-A — See — Criminal
Procedure Code, 1973, Section 378(3) [State of M.P. Vs. Mukesh Kewat]|

(DB)...489
QUS Wfadr (1860 @7 45), €IIRT 304—d q 498—V — 7@ — TUs HiHaT
wigdr, 1973, &RT 378(3) (A.U. <A fa. 4o Hae) (DB)...489

Penal Code (45 of 1860), Section 304-B & 498-A and Evidence Act (1 of
1872), Section 113-B — Presumption — Held — Prosecution failed to prove
essential ingredients of Section 304-B and 498-A IPC, hence no presumption
can be drawn against accused persons u/S 113-B of Evidence Act. [State of
M.P.Vs. Mukesh Kewat] (DB)...489

QUS VIl (1860 BT 45), €IIRT 304—d1 T 498—Y UT Wiy 3iferf-44 (1872
&7 1), &RT 113—d1 — Iyereor — AfafeEiRa — JAfrSE, arT 304t 9
498—T WIS H. B 3TAASD GcPHI dI AITd R H B &1, 3Ad: AR FTT
@ foeg ey afsfaa & arRT 13— & faid BIs SR 81 B o1
qHdl | (A.Y. I3 f3. e dac) (DB)...489

Penal Code (45 of 1860), Section 306 — Ingredients — Held — Facts and
circumstances do not suggest mental preparedness of applicants with
intention to instigate, provoke, incite or encourage to commit suicide —
Suicide note left by deceased also does not implicates the applicants at all.

[Manorama Bai (Smt.) Vs. State of M.P.] ...074

qUe fedar (1860 &T 45), €11%T 306 — &Ted — AMfAEIRT — T2 MR
gRRerfa smareer #1IRA &1 & oIy ATATHIT §RT SHAM, YHITT a4,
I B AT I1AT 27 B ARG FIR 7 gerad & — Jfawt gRT BIST
TRIT ATHTERT A ATATHI0T Bl faeqel +ft anferaa 7 wwar 2 | (@ 918
(sfrreh)) fa. 7.9, 3159) ...674

Penal Code (45 of 1860), Section 327/34 & 323/34 and Limitation Act
(36 0f 1963), Section 5 — Appeal — Condonation of Delay — Held — Delay of S yrs.
and five months in filing appeal against conviction — In absence of sufficient
cause for such default, specifically when applicant was notin jail, Trial Court
rightly dismissed the application for condonation of delay — But, as co-
accused has been acquitted by Appellate Court by raising doubt on the very
basic allegation made against accused persons including present applicant,
Court should have allowed the application u/S 5 of the Act of 1963 on this
ground — Delay condoned — Matter remanded back for consideration on
merits. [Aatamdas Vs. State of M.P.] S |

qUs Hledr (1860 &T 45), €IIRT 327 /34 d 323 /34 ¥4 GR<IT Sifeif-ra+
(1963 ®T 36), &TIRT 5 — 37flel — fAdeid & fery wrwl — AffEiRa — wfafg @
faeg ardicl U¥gd &3+ A 5 I 3R 5 A8 $T fadiq — Saa AfdaHA =g A<
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R & Uikl 4, faffds wu 4 W9 smagsd od | a8 o, faare
=rATerd | fadd @ fag Arel g Jmded &1 Sfad wu 4 @ilRe fear — feq,
FfF ardielt =marera gRT sifRygaTor, foad adar smass wfte 2, @ fawg
f5d A o AfH R € g IO gy Ae—3INYdd bl SIvad AT I
2, RITd &I 9 IR UR, 1963 & AR & &RT 5 & 3icid ATdS AR
ST ARY o1 — fadq |7re fHar 1 — Rl W) R & 9 8g arren
gfaa f¥a | (@mawer f 7.9, 359) R |

Penal Code (45 of 1860), Sections 354, 452 & 506 — See — Criminal
Procedure Code, 1973, Section 482 [Somdatt Mishra Vs. State of ML.P.] ...477

QUS Wiadr (1860 ®T 45), €IIRTY 354, 452 G 506 — <@ — TUS Hibdgr
WIfedl, 1973, €1IRT 482 (A¥aw fAst fa. 9.9, =) ... 477

Penal Code (45 of 1860), Section 354-A — See — Scheduled Castes and
Scheduled Tribes (Prevention of Atrocities) Act, 1989, Section 3(1)(w)(i)
[Atendra Singh Rawat Vs. State of ML.P.] ...168

qUS Wiedl (1860 ®T 45), &IRT 354—V — <@ — 3gyfaa oifa 3w
g srorfa (3cgrare farer) sifEfg, 1989, &RT 3(1)(Ssey)(i) (=<
Rig v9d 9. 9.9, 9) ...168

Penal Code (45 of 1860), Sections 363, 366, 376 & 506(2) — Rape —
Medical Evidence — Appreciation of Evidence — Held — As per medical
evidence, no injury on private parts and no definite opinion regarding rape —
Prosecutrix was earlier engaged with appellant No. 1 — Previous enmity
between appellant No. 1 and father of prosecutrix — It can be inferred by
Ossification test report that prosecutrix was more than 16 yrs. of age —
Prosecutrix never disclosed the incident to her relatives — It is very much
probable that prosecutrix was a consenting party — No cogent evidence
against appellant No. 2 for abduction — False implication is probable — No
offence of rape and abduction made out— Conviction and sentence set aside —
Appeal allowed. [Bhagwan Vs. State of M.P.] (DB)...184

QUS ledr (1860 ®T 45), €TIRIV 363, 366, 376 d 506(2) — FATNTT —
Fifeeiia wreq — areq &1 JeaiaT — afifeiRa — fafecia g o R
AW UR $Ig I Tol AT T Al Big FR¥d @ 181 — AR a1
gd ¥ ardiameff %. 1 & wmE g3 off — arfiaeff %. 1 v9 st & Rar & =
ydar duwrar — ikl faer udigor yfvdsa 9 fsesffa fear s aear 2 &
AFATFET 16 a9 A 1@ A oY off — AT A H+Y +f ¥ RedaRT &t
Hedl Udhe A8l d — U8 Aftre gty 2 fo ifraiel wwia vaer off —
3exv vq Adicnedl ®. 2 & fawg &S yaa Ared 81 — fhear snfafla gwrea @
— 9TCH T UG 3[YEROT &I BIs AURTE =T 9dT — SI9Rifg vd Suereer rurd —
IqI HoR | (WTa fa. 9.9, rs) (DB)...184
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Penal Code (45 0f 1860), Sections 363, 366 & 376(2)(i) and Protection of
Children from Sexual Offences Act, (32 of 2012), Section 3/4 — Medical &
Chemical Examination — Delayed FIR — Explanation — Held — After the
incident prosecutrix remained in the night with her mother and father but
did not disclose the incident — FIR lodged after more than 36 hours and delay
was not properly explained by prosecution. [Shiva Salame Vs. State of M.P.|

R v

qUs GfedT (1860 &7 45), ETIRTY 363, 366 T 376(2)(i) U o firse 3ravrert &

grcTdsl &1 GReroT SIfEfI9, (2012 &1 32), €IRT 3 /4 — fAfeT T Wrargfae

y¥leror — faerfda gery @ yfdded — wyediaerr — afifeiRa — aer &

geaTd AR fF A g Arar g2 far @ |11 & U’ g yae T8l Bl

— Y YA Yfd<, 36 €< ¥ 3ifere G9Y uTArd <ol (HAT TAT 96T AT
g1 faciq &) Sfua wu @ wse 1Y foar war o | (Rrar aam fa. 7.y, wsa)

e F12

Penal Code (45 0f 1860), Sections 363, 366 & 376(2)(i) and Protection of
Children from Sexual Offences Act, (32 of 2012), Section 3/4 — Medical &
Chemical Examination — FSL Report — Held — As per medical report, Doctor
has found no injury either on the person of prosecutrix or on her private
parts and there was no sign of any intercourse — Doctor opined that no
definite opinion of rape can be given — Vaginal swab and undergarment sent
for chemical examination but prosecution failed to produce FSL Report—No
corroboration with medical evidence — Further, Lady doctor who examined
prosecutrix was not examined before Court — Adverse inference has to be
drawn — Conviction set aside — Appeal allowed. [Shiva Salame Vs. State of
M.P.| o *12

qUS WIRdr (1860 @7 45), €IIRTV 363, 366 4 376(2)() va & e sravrent &
grcidsl &1 GReroT SIfEfa9, (2012 &1 32), €IRT 3 /4 — (AfeT T wrargfe
g¥leroT — vp.yW.vdl. glade — sffeiRa — fafecda gftdes & sganr,
fafecas @I Al & TR 3Aar S¥D [ R i dic dal el qer
fed) M B B FrEmh 98 off — fafecae o1 9a o {6 T T ) Big
Fif=a = 98 & 91 "ol — dTsAa W AT Aqd S ARS8 7
Aol T U AT Uh.0H.Uol. Ufids ugd &<+ A fawa w1 — fafecia
e 9 iy wyfte 98 — sua sifaReq, afger fafecas o siffrreh &1
qdieger fan, &1 _—Tad & 9He udeor qgl fear = o — ufdea e
frdTerET 81 — AIvRIfE suRa — arfYe wioR | (Rmar wam fa. 7.y, wsw)...%12

Penal Code (45 0f 1860), Section 375 & 376 — Rape — Consent — Medical
Evidence — Held — As per doctor's evidence, hymen was torn and swelling
present in vagina having redness suggesting sexual intercourse in the
occurrence — Absence of external injury on person of prosecutrix does not
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conclude a consent on the part of prosecutrix — Evidence of prosecutrix is
supported by medical evidence and evidence of prosecution witness who saw
the accused running from the scene of occurrence — Offence made out —
Appeal allowed. [State of M.P. Vs. Preetam| (SO)...241

QUsS Hledr (1860 &T 45), €IRT 375 d 376 — ellcHT — Wedld —
fafeehia arey — sitafaiRa — fafecas @ 9eg & AR, A =8T wet o
3R A wR el & AT o HiGg o S ydea: o e w9 ST war —
IfreE & TR ) 918y A o gulerfa, sifEie @ v ¥ weufa
frreeftfa a8 sl — el &1 wen Fafesia e g afmiss el
o= AR $1 a1 i § 90Td QT o, A& gIRT AR 2 — 3ruRTe
9141 8 — 3rdiel w9 | (\.9. sy fa. o) (SO)...241

Penal Code (45 0f 1860), Section 375 & 376 — Rape — Consent — Proof of
Age — Held — Prosecution got examined the Head Master of primary school
where he stated the date of birth of prosecutrix according to which she was 12
yrs. of age at the time of occurrence — School certificate was also produced —
School registers are authentic documents being maintained in official course
entitled for credence of much weight unless proved otherwise — Victim being
aged 12 yrs., her consent or otherwise was of no relevance to bring the offence
within meaning of Section 375 IPC. [State of M.P. Vs. Preetam]| (SC)...241

qUE Hiedr (1860 ®T 45), &% 375 d 376 — Jcllcd T — HgHld — 31 BT
wgd — AffrEiRa — ™IS 9 urifie errem & g9era seamde 1 udieor
T W8l 4 A B S &1 doA fear fras gaR 98 g1 &
[HA 12 99 BT Y DI A — 2ATAT YATOTYF HI UG d fbaT ™A1 AT — 2ATAT U,
AEH H4 H HaTRd ftwoiigd s 2, 3f¥e 78@ @ Uy 8 89
2 o9 d& & sr=gen arfaa 78 fHar smar — fifsar 12 adf sy &) 8 & srRor,
JURT PI TRT 375 AL.E.¥. B AT M & [T¢ S| WA AT AT Bl
g 21 Y@l | (9.9, sy {9, fiaw) (SC)...241

Penal Code (45 of 1860), Section 375 & 376 — Rape — Delay in FIR —
Explanation — Held — Incident is of 6th March when uncle of prosecutrix was
not in village and on his return on 8th March, complaint was lodged —
Medical examination of prosecutrix was done on 9th March and FIR was
registered on 10th March — Delay properly explained which was not
considered by the High Court. [State of M.P. Vs. Preetam] (SO)...241

QUS Hledl (1860 &I 45), €IIRT 375 9 376 — ScllcdT — JH {FI
gfadeT # facq — wedtavor — afifaiRa — aer 6 ard Y @ w9 afrarah
BT aTaT M d 721 o7 3R 8 7rd &l STD! ITuRf ), Rrwraa gof o) 78 off —
e &1 fafeia e 9 wrd <1 fHar = o qoIr yom Y gfadss
10 A1d &I gofilag fear 1 o1 — fade Sfaad wu ¥ wse fear o ) S=a
=TT g1 faarR 121 fear ram o | (7.9, s fa. dias) (SC)...241
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Penal Code (45 of 1860), Section 376 — Delay in FIR — Held — Incident
occurred on 11.07.2015 and FIR lodged on 13.07.2015 — Delay is quite long —
No plausible explanation by prosecution. [Rajendra Singh Vs. State of M.P.|

... *19

QU wfedr (1860 ®T 45), €IIRT 376 — Y9 a1 yladed # fAciqd —
AfrERa — aeAr 11.07.2015 &1 931 3R Y2 Y1 YA 13.07.2015 &I
ol fear T — fade S1el |91 @ — AN gRT oIy Wierd wsiaor
T3 | (o= RiE 3. 9.9, =) ...*19

Penal Code (45 0of 1860), Section 376 — Medical Evidence — DNA Test —
Authenticity — Held — As per DNA report, although DNA profile of male was
found on petticoat but it was not of petitioners — Prosecutrix, a 45 yrs. old
married woman, it is possible that male DNA may be of her husband —
Further, no male DNA detected in vaginal slide — In case of rape, DNA report
is most important piece of evidence — No injury found — False implication of
accused cannot be ruled out— DNA Report is supported by Medical Evidence
— Charge framed against petitioners quashed — Revision allowed. [Rajendra
Singh Vs. State of ML.P.] ...*19

QUS WIedT (1860 @T 45), €IIRT 376 — [AlHHIT G1ET — SIY-TY y¥leror —
fergaTforgHar — aifttEiRa — Sigag ufides & AR, Jefl gwy &1 SIgy
TGS USibic U= gram 11 o1 fhg ag Ardimor &1 181 o1 — il ua 45
a¥fy fqarfea afger, G9a @ & o9 YT SE$ ufe &1 81 Gobdl @ — $UD
JfaRad, doSTa wrgs 4 f&f guy Y=Y &1 yar 91 Ia1 — JATHT B
b1 ¥, SITT YT A& &1 G99 He<dyvl 91T & — I dic 81 Uil 73
— frgad @1 fear snfafta 4 seR 81 fHar s wear — gy yfadss,
Fafecdia grer g1 waftia @ —ardT @ fawg faxfaa i sifrafsa fear
T — Y& HoR | (RTeiw e fa. 9.9, rea) ...*19

Penal Code (45 of 1860), Section 376 — Rape — Age of Victim — Birth
Certificate — Held — Birth certificate issued by Station House Officer — There
is no mention whether he is entitled to issue such certificate — No explanation
for not producing birth register though available with police — Such
certificate cannot be relied — Age determined by ossification test is more
probable and reasonable. [Bhagwan Vs. State of M.P.] (DB)...184

QUS Wiedr (1860 ®T 45), €IIRT 376 — Fclcd T — YifSar &1 89 — G
garorgs — ARERT — omar yar gRT S99 yHoTYE S fear war — E)
$Is Sedl@ 81 fh 98 Iad YATINA W) &1 & foIg ghaR @ — o uefl,
9gd A f&d 9 g PIs WKIHRT 781 Jefd gfers & ure Suae off — Sad
410194 OR fazary &l far o ear — 3Rker faera udleror g1 s@enia 3y
s GHT ¢d Yfagad © | (Wra 3. 9.9, 153) (DB)...184
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Penal Code (45 of 1860), Section 376 — Rape — Delay in FIR —
Appreciation of Evidence — Held — FIR lodged after almost 30 hours of the
incident and medical examination done thereafter — There was a
considerable delay in FIR which has not been explained by the prosecution —
Further, one Ranjit Singh who allegedly accompanied the accused was not
examined — Statement of prosecutrix do not inspire confidence. [Lal Singh
Vs. State of M.P.] ...203

QU HIedl (1860 &T 45), €IIRT 376 — FATH T — Yo7 a1 yfade7 4
faciqg — \1e &1 Jegia-1 — AaiRa — aeT § T 30 gl uTard oM
T aRdeT <t fpar T s aoagard Fafeodta weror R Tar — ge
a1 yfddea 4 yai« faciq garm o ) sifer g1 wse <781 fdar 1am =
— g9 JAfaRed, v afdd, ISiia Rig, S AR wu 4 AfRgad o |rer o,
BT geger 8 fear i — A &1 s favara S 18 Hyar| (dre
g fa. 7.9, wrs3) ...203

Penal Code (45 of 1860), Section 376 — Rape — FSL Report —
Significance — Held — FSL report is insignificant as FIR was lodged and
prosecutrix was examined after nearabout 5 days of incident — Prosecutrix is
a married lady and presence of semen and spermatozoa on her petticoat or
vaginal swab can be found otherwise the incident — Further, no question was
asked to appellant regarding FSL report during his examination u/S 313
Cr.P.C. — FSL report cannot be taken into consideration. [Badri Vs. State of
M.P.] ...196

QUs ¥fedr (1860 &T 45), €IIRT 376 — FAICHT — FTITcll¥® (A=
gghrerer gfadeT — #scd — AffeiRa — el fag™ gairemer o
gfaded weadq @ FIfd acar & $99 5 f&7 ygard yem - ufadss o
foar ar g sifra &1 udeor fear war o — Afre=l ve faarfea afger
2 3R SHe Uddlc A1 dWsTd W9 A 9 g vy @1 SuRerfy, g &
=g HY UrRfY ST gadl @ — s AfaRad, et @ Rt 313 99, @
FA T SHD URIET & IR ARATAID A TALT & yfadsd © deer o
$I3 Y 21 BT AT AT — AMATANS g™ garremen &1 yfadsq faar §
81 forar sir war | (31 fa. 7.9, =) ...196

Penal Code (45 of 1860), Section 376 — Rape — Medical Examination —
Credibility — Held — Prosecutrix, an adult married woman — FIR was lodged
on the next day of incident and thereafter she was medically examined — In
absence of explanation of her stay in the night of the date of incident, as she
was a married woman, presence of semen on vaginal swab and on
undergarments loses its significance — Further, as per her statement she was
thrown on rough surface, does not get any corroboration from medical
evidence — No external injury found on her person — Conviction not
sustainable — Appeal allowed. [Lal Singh Vs. State of M..P.| ...203
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QUS WIedr (1860 ®T 45), €IIRT 376 — FeaIcd T — [afedla géleror —
faegaigar — affaiRa — el te aave faarfea afger — ger @
el &1 g e uftdsa o< fdar 1am sk doaza s fafecia
wiEror far R — Ffe a8 o faarfea afean off, aen o1 fafy @1 39 4 s9a
wh1 & WG B uReafa #, IS W9 ud siadel w 9 @)
IURfT T e @l adl @ — U IAfaRa, U $oF & ITAR S
EREY Hag W BHT AT o1, 39 Fafecfia uen @ #18 wyfic 98 fiadt -
D IRR W HIg 9189 dic 21 urfl 18 — qiwfiifg o @@= ava 78 —
IqIe HoR | (ciTel RiE fa. 7.9, 3153) ...203

Penal Code (45 0of 1860), Section 376 — Rape — Testimony of Prosecutrix
— Credibility — Medical Evidence — Held — As per medical evidence, no sign of
sexual intercourse found — Prosecutrix, during or after incident she did not
make any hue and cry or made any effort to call attention of persons,
working nearby the field — After returning home, she has not even narrated
the incident to her in-laws — Husband and mother-in-law not examined and
there is no explanation thereof — Contradictions and omissions in FIR and
her deposition — Independent witness simply deposed that there was a
quarrel with accused — Infirmity in statement of prosecutrix — Prosecution
has not established the case beyond reasonable doubt — Conduct of
prosecutrix reflects that she exaggerated the story to give natural shape to
incident — Reasonable possibility of false implication cannot be ruled out —
Conviction set aside — Appeal allowed. [Badri Vs. State of M.P.] ...196

qUE GfedT (1860 & 45), €TIRT 376 — TAI T — IfHAIFHA ST gRRarey —
faegafgar — fRfeady ey — siftifaiRa — fafecia aeg & sgaR «J e
[T BT B fag 187 urar 1 — AffEre A, g & R 310Er ugdrq
BIE BrelTEel AL TART AT TS W F B HY X Af¥aal BT LA ArBiRia
B o forv &g yar 181 fHar — eR dlied & ead, SU SUd agRIadidl
&1 I Teqr e qarfy — Wﬁwwmqﬁwﬁmwaﬁ?mﬁs‘
WEEHIVT 81 @ — YW Y1 Ufads ud Sua il | faviamrd iR v
2 — W@da el 7 daa g A fan & afgaa & arer sersT gam o —
AR & s d dH 2 — APRISH 3 yHv &l Yfaayad des 4 R
Terrfua s12) fhar 8 — Afrara=l &1 3marer gerar @ fo S99 geqr «f Aafifs
WeY 37 @ forg wer & sifoRfora fear 2 — fiear snfafa & gfyagaa
[ATIAT € SHR 181 foar &1 wdar — qrufifeg smrea — srdie iR | (9 fa. 71,
9. XvY) ...196

Penal Code (45 0f 1860), Section 376 — Rape — Testimony of Prosecutrix
— Medical Evidence — Injury —Held — Apex Court concluded that guiltin rape
case can be based on uncorroborated evidence of prosecutrix — Her
testimony should not be rejected on basis of minor discrepancies and
contradictions — Further, absence of injuries on private parts of victim will
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not by itself falsify the offence nor can be construed as evidence of consent —
False charges of rape are also not uncommon where parent persuade the
obedient daughter to make false charges either to take revenge or extort
money or to get rid of financial liability, thus whether there was rape or not
would depend ultimately upon facts and circumstances of each case.
[Bhagwan Vs. State of M.P.] (DB)...184

QUE GledT (1860 BT 45), €TIRT 376 — TAT T — IfHAIFHA ST gRRared —
fafecia arey — ate — siffaiRa — waf=a =amaray ° frsefifa fear @ fe
AT & YHoT §, <HYar, AfFraed & igse w1 o= AreRa @ & )
2 — 9D gR¥TET B T IRl vd faRiem il & 3R U SRAIBR 8]
foar ST 3y — sue afaRea, difsar @ i w arel o) agulRefa |
JAURTY BT FGAHT gt ) g, 7 & 99Ifd @ |91 & wu # <=3+
foar I Adhdr & — AT B fHear IR Y =T TE wret "rar-—far, ar
dl <l o+ AT XPH IGIT B3 AT I <RI 9 geadRT U & foag saa)
ATATHT GA BI a1 IRIY o & forg URT a2, 31d: Telled T AT ferdl
81, U8 YAP Bl @ a2l ud gRReafaar wr siftw wu @ Ay g
(wrar= fa. 1.9, w159) (DB)...184

Penal Code (45 of 1860), Section 376 & 306 — Appeal against Acquittal —
Child Witness — Credibility — Appreciation of Evidence — Held — Sister of
deceased aged 12 yrs. stated in cross-examination, she was threatened by
police and thus at the instance of police, she made a statement in favour of
prosecution case — Difficult to rely on uncorroborated testimony of a 12 yrs.
old girl who is likely to have been tutored or under influence while giving her
testimony — No other material or medical evidence to substantiate
prosecution case — Accused rightly acquitted. [State of M.P. Vs. Rajaram @
Raja] (SC)...523

qUS Hiedl (1860 &T 45), &IRT 376 d 306 — <I9glad & fdwg dicr —
grcid wiefl — faeqagar — | 1 Joqre- — fufetRa — gfasr a1 12
giffa g7 A gfaudaer 4 woe fHar f& SU gfers gRT s [ o 3R
$afeTy gferd @ $8 W= S+ AR YHoT & U A HuA fHar — 12 affa
qiferat, forit dwTfaa wu A Riamar = o St gAr aR¥uTed 4 99 S Ra;
ga1d @ A off, @ sy uRwEd W fagara & wfod 2 — e
gHRYT Bl g A vq dis o= Gl rrar Fafeaia w78 — aifga
3 3fad w9 @ SIvgad f&ar 1 | (A9, g 4. I9R™ S wIn)  (SCO)...523

Penal Code (45 0f 1860), Section 376 & 306 — Merg Intimation — Held —
Father of deceased, who lodged merg intimation stated that he scolded his
daughter and thus she took poisonous substance — In merg intimation, there
is no mention that deceased told her father of any rape committed by accused
as a result of which she committed suicide due to depression or self-torment.
[State of M.P. Vs. Rajaram @ Raja] (SO)...523
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qUS HIedr (1860 &T 45), €IIRT 376 T 306 — I {77 — 3AfufreiRa —
Hfaer & fdr, S 73 Jaem <ol Bg ofl, o1 A @ {6 Su sga) =il &I
sier o1 IR gafery U+ fadar uerel @ forar — wf o 4, a8 w21 Sfeafaa
el T gfedr 4 SHa fUar & Afygad gRT SR (S TG T & IR 4 qarn
o7 forga aRUITFRG®Y, FGHTE AT IMH—HNST & HIRUT I THEAT BIRAT DV |
(#1.9. w59 fa. I9TRT % I09) (SC)...523

Penal Code (45 of 1860), Section 419 & 420, Recognised Examination
Act, M.P. (10 0f 1937), Section 3 & 4 and Criminal Procedure Code, 1973 (2 of
1974), Section 482 — Quashment of Charge Sheet— Admission in MBBS course
— Investigation revealed that applicant appeared in PMT 2008
impersonating a candidate Manoj Kumar Dubey — Expert opinion proves
applicant's handwritings similar to writings in answer sheets of Manoj —
Photographs available on student details of VYAPAM is similar to
photograph of applicant, which shows that he committed offence of
impersonation and conspiracy — No ground for interference against Charge
Sheet u/S 482 Cr.P.C. — Application dismissed. [Nandlal Gupta Vs. Union of
India] (DB)...700

QUS WIRdT (1860 &T 45), €IIRT 419 T 420, HI-IATYTST Gl&T Jfef-ra4, 4.
Y. (1937 &1 10), €IIRT 3 4 Vd qUS JiHAT Gledl, 1973 (1974 &7 2), €IIRT 482 —
ey g7 sfrafsd f&ar s — . i g9, ursaHH A yde — AN 4 U
gdhe g3l @ [ 3masd, o siwiefl #9191 §aR gd &1 ufawuor ax, a9 2008 &1
dLon dl. o wftafera gam o — faRive @1 7 I 91fdd &<l @ & smdgs o)
fer@rae w99 @) Sk gRa®RI § faemae & 99H 2 — <y & 8 faavor
# Suder BicHfua s & Biefad & 9aF 2, o g8 qurtar @ b swm
iU SR 9SIF BT AW SR fHar — I UE. B ORT 482 & IAadid
IRIT—vF B faog 8T & foIy B AR T — AT GRS | (AT
Tt fa. g e sfoean) (DB)...700

Penal Code (45 of 1860), Sections 420, 467, 409 & 120-B and
Companies Act (18 of 2013), Sections 439(1),(2), 436(1),(2), 441, 442, 435 &
445 — Applicability of Code — Held — There is no provision in Companies Act
which ousts the applicability of the provisions of Indian Penal Code. [Manoj
Shrivastava Vs. State of M.P.] ...207

QUE Wfedr (1860 @7 45), €TIRTY 420, 467, 409 T 120—d1 VT HFH!
SITEITI7 (2013 BT 18), €IIRTY 439(1),(2), 436(1).(2), 441, 442, 435 T 445 — Wlgar
@ ggiogar — afifaaiRa — eu siferfaa F o9r &g Suder 2 off aRd™
qus Wfedar @ Sussl &1 yaisaar &1 918} d)ar &1 | (WA sfiareaqd fa. 7.y
) ...207

Penal Code (45 of 1860), Sections 420, 467, 468, 471 & 120-B — See —
Criminal Procedure Code, 1973, Section 482 [Jai Prakash Sharma Vs. State of
M.P.] ...223
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QUS IedT (1860 &7 45), €TIRTV 420, 467, 468, 471 T 120~ — 7@ —
qUE FiHgT Wfedl, 1973, £1IRT 482 (S14 Y12l ¥l f3. 7.9, Wrsw) ...223

Penal Code (45 of 1860), Sections 498-A, 304-B & 34 and Criminal
Procedure Code, 1973 (2 0f 1974), Section 482 — Quashment of FIR & Criminal
Proceedings — Held — Wife committed suicide after 7 yrs. of marriage —
Statements of brother-in-law and real brother of deceased do not specify any
specific instances except for bald statement against entire family of husband
including 87 yrs. old grandmother — In suicide note, there is no whisper of
any kind of cruelty nor any kind of demand of dowry by applicants —
Statements recorded after 4 months of incident, also do not establish prima
facie commission of offence — FIR and criminal proceedings quashed —
Application allowed. [Manorama Bai (Smt.) Vs. State of M.P.] ...0674

QUE Hfedr (1860 &7 45), £TIRTY 498—T, 304—d T 34 VT qUs HfHAT
wiadr, 1973 (1974 &7 2), €IRT 482 — Y9 a1 yfaded T q1fds® Hridaraar
sifrafea &1 o — sififeiRa — faare & a9 @ g ol ° s
SIRA T — JfasT & ST a9 918 & B 9D ufa &1 87 adffy <1l wfza
R IRAR & fawg ®R B & 3ramar s fAffd< aear o1 Sed@ 81 Hed
2 — BT o #H, AATHIT gRT A dl fHAl YdR 31 shxar a2 9 & feadl
JHR P qaol DI AT HI &I Seold © — Gl & 4 918 & yzald APferReaa
3 TR BT A YA GECAT IAURTE BT HIRT fHAT ST *=A1fUd 981 avd = —
gorH a1 ufadss aorn qifdss srfaifzar siftrafsa — smdes AR | (@A
a3 (shaeh) fa. 7.9, =a) ...674

Penal Code (45 of 1860), Sections 498-A, 376, 506(B) & 34 — See —
Juvenile Justice (Care and Protection of Children) Act, 2015, Section 12 [Miss
AVs. State of M.P.] ...662

QUE UfEdr (1860 &T 45), ETIRTY 498—T, 376, 506(d1) T 34 — @@ — [Fv1v
1 (q1aad) Bt @R 3y weervr) sfefaga, 2015, gt 12 (¢ fa. 1.
RTSY) ..662

Plea of Alibi— Held — Presence of accused not challenged during cross-
examination of main eye witnesses and it is only after concluding prosecution
evidence, the plea of alibi was taken which makes it clear that it is an
afterthought and thus not believable. [Chauda Vs. State of M.P.] (DB)...471

317 3URkerd gl &1 siffrare — sitafaiRa — aiffrgaa o1 SuRRerfa a1
g ageef efirer @ gfa e & M gEkd 98 @) a8 9 I8 sad
JAFATS eI & AT Bl SIIM & ULAT, 303 SURLId 8I4 &1 31f¥are; foram
AT TSIl g TS Bl & b I8 Ud UTdrd dodT 2 AR safery fagasy &+
Iy =8l 2 | (dleT fa. 7.y ) (DB)...471
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Practice — Order/Judgment of Court — Principle of Reasoning — Held —
Division Bench of High Court dismissed the writ petition cursorily without
dealing with any of the issues arising in the case as also the arguments urged
by parties — The only expression used by Court while disposing the case was
“on due consideration” and it is not clear as to what was that due
consideration — Courts need to pass reasoned order — It causes prejudice to
parties and deprive them to know the reasons as to why one party has won
and other has lost — Matter remanded back to High Court for decision afresh
—Appeal allowed. [Central Board of Trustees Vs. M/s. Indore Composite Pvt.
Ltd.] (SO)...1

ygla — ~1q1e1y &1 1R/ 919 — aawyvfar &1 Rigra — sififeiRa
— 9o AT B G YIS A yHel § I gy el faare &1 ud
9HGRI §RT a1 R d&f &1 H fFuerT f$3 fam avad wu 9 Re arfaar
GRS T — YHRVT PRI Hd THI —ART §RT Sdd RIS, [aRiuRia”
iftreafad &1 g fear a7 iR g7 e 78 & 98 9 faar § forar s
T AT — ARATAT DI GPHIRYT AT YTRT HRAT AAWH © — I8 UHDRI DI
gfiael yH1d HIRT HIAT 2 TAT I8 I RN & A1 A dfad wvar @ e
TP YR Sl @ GaRT 8RT & — Sod ATl &l 14 RR 4 fafreeay a3+ =g
AT yfaufda — ardiar AR | (@ d 9IS 3w g fa. 4. 38R FHifore ur.
fa1) (SC)...1

Prakostha Swamitva Adhiniyam, M.P, 2000 (15 of 2001), Sections 2,
3(b), 3() & 4(2) — Term “Land”, “Building” & “Apartment” — Held —
“Apartment” is a part of “building” and not the building itself — Section 2 of
Adhiniyam is applicable to “every apartment” in any “building” constructed
by promoter and not the land or building itself — Adhiniyam of 2000 intends
to recognize the right of ownership on an apartment and not on any land or
building — In present case, individual lease for apartment/s was permissible,
lease of entire land or building is not at all envisaged. [Samdariya Builders
Pvt. Ltd. (M/s.) Vs. State of M.P.| (DB)...16

g&Its wqrfieg Sferfaas, 7.9, 2000 (2001 &7 15), &RV 2, 3(d), 3(i) T
4(2) — w1 A, waT” T gHITe” — AMFEIRT — “gHIS”, “HIA" BT Ub
AT B, 9 fb g wa= — sifeifraw & arr 2 Guad® gr1 fAffa fedy «f ~was
H g YD b fIQ yAaIsd @ a1 7 & wad {fA srerar wa+ 8g — 91 2000 B1
AT TP UPhIss W WIfid & AHR B AT I B BT T &l
2 a1 feet fi srerar waw ) T8 — aduE g A, yaiss /ysitsl o forg
AfFId Ueer JA o1, Gyl A Jear Haw &1 ucel Aepa #i uRafouq
T8 2 | (Guefsar facsd ut. for. (@) fa. 9.9, v1>3) (DB)...16

Prevention of Corruption Act (49 of 1988), Sections 7, 13(1)(d) & 13(2)
— Illegal Gratification — Demand — Appreciation of Evidence — Held —
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Appellant before the incident, vide letter to his seniors expressed
apprehension that he might be trapped in a false case by complainant — FIR
lodged not by society but by complainant in personal capacity, even bribe
amount was also raised from personal resources — Trap was organized in
unseemly haste within an hour and half — Although, facility of tape recorder
was available, but no attempt made by prosecution to get recorded the
conversation of parties — Several anomalies, discrepancies in prosecution
evidence which failed to prove beyond reasonable doubt not only demand of
bribe but also voluntary acceptance of currency notes by appellant — Benefit
of doubt must go to appellant — Conviction set aside — Appeal allowed.
[Narayanlal Tandan Vs. State of M. P.] ...442

geerav [t fefaas (1988 &7 49), &RI¢ 7, 13(1)(S) T 13(2) —
33der gRalyvr — 717 — \1eg &1 YT H1 — fifeiRa — ardiareff 3 aear
qd, 3 & Aegd 9 AU ARSI Bl gg A DT Afegad &1 off fb uRard) gri
I AT YBRT A BHRT ST GobdT & — YH a1 Ufadsd, gl giR1 181
dfed uRardt g1 aafdara awar 4 gof AT 1@, I8 @ & Reaga @
Afdd GEEET g§RT 9Ti8 T8 — 3T Uah 8¢ & Hax rgfaad Sieadreil #
Sre fysTar a1 — Jefd <u ReEy @1 giasn Suas off, wq e grr
9HGRI ®I qradid Rele & 8g Sy yArg 81 fHA1 11 o1 — AR
e § e fawwang, fagrfaar St 9 dad srdiareff grT Reaa @1 @7 &)
ST 9fed D gRT BT Al 1 Wsar [Waer fear sar ff gfaagaa
g 4 W 9ifad o1 A Qv @1 — "3 &1 ard rdfiareff &1 s@wa s
Frfey — qrfifE 3 — rdie WoR | (ARIvTETE <4 4. 7.9, I3)  ...442

Prevention of Corruption Act (49 of 1988), Sections 7, 13(1)(d) & 13(2)
— Testimony of Complainant — Interested Witnesses — Credibility — Allegation,
that appellant, a Deputy Registrar, Co-operative Society took illegal
gratification from complainant/member of society on the threat that he will
dissolve the society on ground of irregularities — Held — Facts and evidence
reveals that appellant was inquiring into the affairs of society and
complainant wanted the appellant/public servant to desist from performing
his legal duties — Complainant is a highly interested witness and wanted to
derail the inquiry — His uncorroborated testimony cannot be relied upon.
[Narayanlal Tandan Vs. State of ML.P.] ...442

grergI} AT siferfaas (1988 &1 49), e 7, 13(1)(S) T 13(2) —
gRardt &1 ey — feadg wrelliror — favaagar— 3firee 2 f& srdieneft,
Sl f wear) A 9 sl rgR 2, 91 aRard) /arasd @ I 9 59
gl U 3dy gRaiyer ferar f siffafiaden @ MR wR 98 aidasdl ol
faeaes &z Q — AffeaiRa — a2 3R Aeg I8 ywe ad 2 fo ardianeft
WA & AWCl B Sid B &1 AT d uRard I8 dargdar o fab
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fiereff /e Qad U faftre adal &1 ured &+ @ gfara @ — aRard)
U IS faadg arefl @ dom Siid @ el 9 SARAT 918dl @ — SHd
JHYse uRYTEd R fagary <181 fHar oIt gadi | (AR < fa. 7.9, 3r%3)

...442

Prevention of Corruption Act (49 of 1988), Section 19 — Sanction for
Prosecution— Competent Authority —Held —In view of amendment in circular,
in spite of a contrary opinion of Administrative department, the Department
of Law and Legislative Affairs was competent to overrule that opinion and
accord sanction — This Court has earlier concluded that opinion of parent
department is not at all binding for Law department while considering the
case of sanction — Sanction granted after due application of mind with a
speaking order and cannot be held to be invalid. [Narayanlal Tandan Vs.
State of ML.P.] ...442

TR [1a1e07 SIS (1988 BT 49), &RT 19 — SFFIIGIT g A —
wery giftrert — afieiRa — aRua 4 degs & giesivr 4, yemafie
faurT @) faudia v g9 & qmacE, Ay a fdumf o faurr s9 [ a1
Jeles aAT Ho[ YT B Bq HeH AT — 39 ATy 4 yd A forsafdfa fean
2 & A9 & yavT R faR &xd @93, o faam 3 3 fafyy fawmr & fag
fega 1 et A€ @ — A9), RIa, U A ARGSS BT YA S D 9]
AHRUT AR WRd I @ ¢ qur faRemr T sewd W wwd) |
(RTAYTETE €= fa. 9.9, I159) ...442

Prevention of Corruption Act (49 of 1988), Section 19(2) — Sanction for
Prosecution — Competent State Authority — Territorial Jurisdiction — Held —
Sanction shall be granted by that Government or Authority which would
have been competent to remove the public servant from his office at the time
of commission of offence — Although at the time of grant of sanction,
appellant was employee of Chhattisgarh but at the time, offence was alleged
to have been committed, he was an employee of Madhya Pradesh, thus
sanction granted by government of Madhya Pradesh was proper and not
beyond jurisdiction. [Narayanlal Tandan Vs. State of ML.P.] ... 442

YECTAIR [aIRVT SIfEIf-I% (1988 &T 49), €IIRT 19(2) — ST 8q H¥T
— e I gifgert — &g siffreiRar — sitaffaiRa — A9 S9 aweR
Jr2qar YTe Y g1 Y &) S S ruRrer 1fsd 811 @ 999 dld 4dd &l
IS US ¥ seH @ foy wew shar — Jefd Ao usH fHd o @ 99,
rdiereft BaiiRrTe &1 HHAR o1 URg 99 G, W9 IR HT HIRG fobar S
JPHIAT ofT, 98 ALAYQI BT Y HHAN oI, FAFTY AU IRBR §IRT UG
31 13 Ao Sfua off Torr sif¥raeTRar @ R 81 off | (ARMvIaTe <+ fa. 7.y
SA) ...442
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Principle of Estoppel/Waiver/Acquiescence — Held — Principle of
estoppel/waiver/acquiescence cannot be pressed into service against
provision of Statute — No “estoppels” operates against provisions of an Act —
If employees have accepted retiral dues/gratuity computed by employer as
per Pension Rules of 1972, that acceptance does not mean that they have
waived their right to claim benefits to be computed as per Gratuity Act.
[Chief General Manager Vs. Shiv Shankar Tripathi] ...328

fager / siferegor / syafa &1 Rigra — afafaaiRa — fase / afsrcas=
/ SuAfd & Rigid &1 YA, &7 & Susy & fawg 131 faar &1 a@dar —
fedy aferfam & Suden @ fawg @is fady” yafda & sar — afe
HHFIRAT 7 1972 @ o Y @ IUR fataar g1 waorET fad 1 fagfa
QI /U Bl WeR fHar 2, 39 Wiafd &1 e g8 78 s & I=i4
IuH AT & AR WIVHET fHA S aTdd ¥l &1 <@ $RA D S
IfreR $ rferaafora fear 2 | (Fw ova Aor fa. Ra eiex Burdl)  ...328

Protection of Children from Sexual Offences Act, (32 of 2012), Section
3/4 —See — Penal Code, 1860, Sections 363, 366 & 376(2)(i) [Shiva Salame Vs.
State of ML.P.] k12

&l Frd SravTerl & drcidl BT AervT fSIfH, (2012 7T 32), €T 3 /4 —
@ — 3US Gledl, 1860, €TIRTY 363, 366 d 376(2)(1) (Rrar o fa. 7.9, w=9)
k12

Punjab & Sind Bank (Officers) Service Regulations, 1982, (updated
upto 31.08.2013) — See — Service Law [Durgesh Kuwar (Mrs.) Vs. Punjab and
Sind Bank] ...379

gorrd vvs Ryer d& (@ifSardl) dar fafaas 1982 (31.08.2013 &
sreraiga) — a@ — dar fafer (gfer Gar (shwd) fa. vore yos Rig 49)...379

Recognised Examination Act, M.P. (10 of 1937), Section 3 & 4 — See —
Penal Code, 1860, Section 419 & 420 [Nandlal Gupta Vs. Union of India]
(DB)...700

HATIATYTST G Siferfg9, 7.9. (1937 &7 10), ETIRT3 T4 — @ — QU
HIedl, 1860, €TIRT 419 T 420 (A=<dTel [w {4, YA 3w gfvsar) (DB)...700

Registration Act (16 of 1908), Section 17 & 49 — Unregistered Sale Deed
— Admissibility in Evidence — Suit for specific performance of contract— Held
— Unregistered sale deed is admissible in evidence under proviso to Section 49
of the Act of 1908 — Petition dismissed. [Suhagrani Rajput (Smt.) Vs.
Mukund Sahul] 22

vioreg1aeor JfEfa+ (1908 &7 16), &I%T 17 T 49 — 3Rforeg g d Ay
facta — area 7 grggar — dfacr & fafafds grem g g — affeiRa —
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1908 B IAAFTIH BT GRT 49 S WD & Aavd M B d fama faee Hieg
H UTEd © — AT IR | (IR regd (shad)) fa. gae arg)  ...*22

Registration Act (16 of 1908), Section 17(1)(b) & 49 — Unregistered
Document — Admissibility in Evidence — Held — A compulsorily registrable
document if unregistered is inadmissible in evidence for primary purpose —
In suit for partition, such unstamped instrument is inadmissible in evidence

even for collateral purpose until same is impounded. [Mahendra Kumar Vs.
Lalchand] ...606

Yo IBor SIfSIfra (1908 @7 16), &RT 17(1)(f) T 49 — 3RforetEa
qedrdol — ey 4 grggar — AfEiRa — ga sifarta: g swmaw
Ife RfSIEHd @ df YRS gAlo g |ied ¥ T8 @ — fawre 8q 91
H, U1 3R Ua forad |is o T8 =, I8 a& & il yaisH o fog 1
o4 d% f& Sad uRag 1 &1 | (78~ AR 4. drerd<) ...606

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act
(33 of 1989), Section 3(1)(r) & 18 and Criminal Procedure Code, 1973 (2 of
1974), Sections 41-A, 41-B, 41-C, 41-D & 438 — Anticipatory Bail — Held —
Accusation reveals a prima facie case u/S 3(1)(r), therefore statutory bar u/S
18 of the Act of 1989 comes in way to this Court to grant anticipatory bail but
the mandatory procedure prescribed in Sections 41-A, 41-B, 41-C and 41-D
Cr.P.C. would apply with full vigor and the preconditions of Chapter V
Cr.P.C. shall have to be satisfied before extreme step of arrest can be taken —
Trial Courtis directed that (i) police may resort to extreme step of arrest only
when same is necessary and if appellants fail to co-operate in investigation.
(ii) appellants should first be summoned to cooperate in investigation, and if
they co-operate then occasion of their arrest should not arise. [Mangaram
Vs. State of ML.P.] ...435

gy wrfa siiv srgyfaa sronfa (srerare (1areen) e (1989
@1 33), €T 3(1)(311X) T 18 VT VS JIHAT Wiedl, 1973 (1974 &7 2), IRV 41—,
41—, 41—, 41—t 7 438 — 3IfIr7 GHTIG — ARG — PR g™
3(1)(@MR) & AW T YUH GCAT YHIUT YHc $HRAl =, sdAfIy 1989 B
AfIFM @Y gRT 18 @ IATd S aoia YA FHFT UM H 2 39
SATATAA & AR § ST & U €.9.9. I ORI 41—, 41—d1, 41— g9 41— A
fafed sy ufhar qof ygerar 4@ o 1l a2 RRTEN) &1 av9 $ed SerH
A qd, qvs ufspar |iedr & =A™y V &1 gd wral &1 qR1 H3A1 8 — fa=arer
=T &1 PR fear = 2 & (i) gferd FRear &1 a=9 &eq »9d a9
IST AHhdl 8 o4 Iqd ATa¥AH & a2AT Ife ardiareffror sawor § wgar o
fawa 8 (ii) srdiemefiarer &1 sawvr § WA &) 2 Usd WHA fhAT ST
1Ry, 3 afy 9 FEal T Hxd 2 dl S9@) ARTART ST JqER S~ 81 &I
arfay | (HTRM fa. 7.9, 7753) ...435
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Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act
(33 0f 1989), Section 3(1)(r) & (s), Criminal Procedure Code, 1973 (2 0f 1974),
Section 438 and Constitution — Article 226 — Anticipatory Bail — Judicial
Review — Provisions of anticipatory bail u/S 438 Cr.P.C. stands completely
excluded qua an offence under the Act of 1989 — Any judgment/
order/direction of any Court of law cannot be passed granting anticipatory
bail — However, power of judicial review under Article 226 of Constitution
which forms part of the basic structure of Constitution is always available.
[Mangaram Vs. State of M.P.] ...435

srgqfaa sfa v sigyfaa aeerfa @rerar farn) sifefaaa (1989
@7 33), €177 3(1)(311%) T (0¥7), <0< 9fHAT Aledl, 1973 (1974 BT 2), €IIRT 438 UG
GlaenT — sgeeT 226 — T FHITd — ARG YAldaldT — S Y. D &RT
438 @ 3Jfavid AR THT & IUE 1989 B AT @ JAa+ia e & wy §
quia: srgafsid gl oird @ — AW S USF d)d g ATl S bls
ot / e / e wiRa =181 faan s wdar — aonfl, Wfdem & =8 226
@ Javtd =l gafdare o) wfda o f& dfdem o1 smenRe S3==m &1 9T
2, BA9N SUA 2 | (FIRM fa. 7.9, 3159) ...435

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act
(33 of 1989), Section 3(1)(s) — Ingredients — Held — Allegations prima facie
reveals that abusive words were uttered by appellants and name of caste of
victim was taken in derisive manner in public view — Essential ingredients of
offence u/S 3(1)(s) made out especially when offence occurred during post
amendment era. [Mangaram Vs. State of M..P.| ...435

srgyfaa sifa s sgqfaa weronfa (3regrai fareer) e (1989
@1 33), &I%T 3(1)(¢¥) — g — AMFERT — B Yo/ gsear I8 uydc
Fwd 2 o srfraneffr grr suweHs wrsal &1 S=arRvT fHar T o1 qr
fifsa &1 sfa &1 9™ de gReaiv § /aduf e v 4§ Sy Yl adle |
forar A o — Rt 3(1)(TH) & AT d IR & ATTITAD Hd (AT ©U A a9
PR Y 19 URTT WA $Idd & 917 $ QIR gfed gaim | (HTRM 3. 9.9.
M) ...435

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act
(33 of 1989), Section 3(1)(w)(i), Penal Code (45 of 1860), Section 354-A and
Criminal Procedure Code, 1973 (2 of 1974), Section 438 — Anticipatory Bail —
Grounds — Held — Appellant and complainant working under CMHO
Shivpuri — Date of incident is 01.08.2017 whereas appellant was transferred
to Sagar and was relieved from office on 14.07.2017, thus appellant was not at
the helm of affairs at Government Hospital Shivpuri on date of incident —
FIR lodged on 19.05.2018 after delay of about 10 months — Delayed FIR is a
material fact — Prima facie, offence not made out — Appellant, a government
servant and his arrest may bring adverse departmental proceedings
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prejudicial to his interest — Matter can be investigated without causing arrest
— Anticipatory bail granted with conditions — Appeal allowed. [Atendra
Singh Rawat Vs. State of ML.P.| ...168

srgqfaa snfa siiv srgyfaa st (e [arer) e (1989
@1 33), €IRT 3(1)(Scg)(i). TUs Wledl (1860 BT 45), EIIRT 354—V Uq VS HlHIT
\fedr, 1973 (1974 &7 2), €IRT 438 — 37 orr71a — 3menv — AffeiRa —
arfrereff va uRard), # wi = 3, Ragd & 39 $rRIka — |<AT1 01.08.2017
3! 2 wiafe rfrareff & R waRa fear @ o AR 14.07.2017 &1
SR ¥ Iayad fHAT 73T o1, 31q: ' fadie o1 srfiareff & ura wwer
fafecarera, REYA & A/mal 1 gdar 281 off — yer gaar yfiad<, 19.05.
2018 B ol AT AT, B9 10 A8 & fAdid & yvar — fadfaa yem waen
gfadss us difcad d2a @ — UM gScAT AR el 99dr — Irdianeff us
AP a4 B AR US| AREIR) 4 S8 f2d &1 ufdaa ©u 4 g9ifad s
3¢ yfaae fanrfa srfarfzar @ o 9adt @ — wma 7 ARead «1Rka faa
Q91 39T fHar I Awdr @ — Il @ vt JRYH ST U dY T8 — i
AR | (3rd—= g wad fa. 9.9 I3) ...168

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities)
Amendment Act (27 of 2018), Section 18-A, Criminal Procedure Code, 1973 (2
of 1974), Section 41 and Penal Code (45 of 1860), Section 26 — Amendment of
2018 — Procedure — Effect — Held — Amendment Act of 2018 nowhere restricts
procedure of Section 41 Cr.P.C., whereby, before arresting a person, police
officer must have “Credible Information” which is different from a mere
complaint and must have “Reasons to believe” which is different from mere
suspicion or knowledge that arrest is necessary — Provisions are still intact
and not taken away by amendment of 2018. [Atendra Singh Rawat Vs. State
of ML.P.] ...168

ggqfaa wfa s sggfaa wwrfa (Fr@rw [Aare) aeneT
ST (2018 BT 27), €1IRT 18—V, GUE U AT Aledl, 1973 (1974 BT 2), €TI%T 41
U9 qUS ledl (1860 &T 45), €IIRT 26 — 2018 &1 HNET — FiHAT — FHIT —
FffeaiRa — 2018 &1 Gene st &8 Y a1 41 < 9.9, @) yfshar &1
g 781 svar e e afdd o fRwR &34 9 qd, gfed siftrer) a1
" farrga-ia = gi- arfey <l f& 9= e Rierada 9 = 2 dor “fazaa &
forg srRer” B 49y St & A @i a1 g 9 & ARear) smawas 2, 4
i1 @ — Susy 3l N aifawar @ AR 2018 & Hegd gNT ge@ TTE ™ 2|
(3rd~= g w9 fa. 7.y wsw) ...168

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities)
Amendment Act (27 0f 2018), Section 18-A and Criminal Procedure Code, 1973
(20f1974), Section 438 — Anticipatory Bail —Amendment of 2018 — Jurisdiction
— Held — Although vide amendment of 2018, preliminary enquiry has been
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dispensed with and power of investigating officer to arrest has been
reiterated, still the power of judicial review and power to grant bail u/S 438
Cr.P.C., if offence is not prima facie made out, is not curtailed and cannot be
curtailed by any Act. [Atendra Singh Rawat Vs. State of M..P.] ...168

sggfaa wrfa siv sgqfaa wrenfa (Grrare fAawvr) e
I (2018 BT 27), €IIRT 18—V Uq TUE JlibyT Wledl, 1973 (1974 &7 2), €IIRT
438 — 31T ST — 2018 &1 AegA — AfGIRar — ffeaiRa — J=ify
2018 & WIEH gRI, YRS ofig @ ifrfaa & 18 2 3 ARward 2q s=awor
ARSI &Y wIfda S e 7 2, a9 1, Al yert g ruRTe 1) 99747 B,
1R gAfdeie &1 2fdd ¢d aRT 438 T Y. & Advd ST Y& SIA Bl
vifdd o5 T2 8 o) qor fed) srftrfaas gRT &5 a2 @) o wadi | (3w
Rig v9d 9. 9.9, 7<) ...168

Securitisation and Reconstruction of Financial Assets and
Enforcement of Security Interest Act (54 of 2002), Section 34 — See —
Constitution—Article 227 [Noor Mohammad Vs. State of M.P.] ..132

fa<fi siRaal &1 afasgfaseer s yifeT awyﬁlvzﬁrl%aaﬂyaa‘v
SIS (2002 BT 54), €T 34 — /@ — GIAETT — 3JFeBT 227 (R AigHs fa.
7.9, 3159) ..132

Service Law — Appointment — Criminal Antecedent — Effect —
Appointment in Police Service — Held — Petitioner was convicted u/S 325 IPC
and in appeal he was acquitted on basis of compromise — As per dictum of
Apex Court, such acquittal did not fall under clean or honourable acquittal —
While considering the case of candidate for appointment in police force, his
criminal antecedents are required to be meticulously examined — Petitioner
not fit for appointment— Petition dismissed. [Pawan Vs. Stateof M.P.] ...8

war fafer — fAgfaa — sruenfeie ydgoa — gara — Yiorer dar 4 (gfaa—
AfERa — A=l &1 aRT 325 9.4, & avid cIviig fHar am or qen
il 4 I AW D SR WR I [HAT AT T — Hdlod ARTAT b
JATQIATTAR I SIfad, Are—gr) A1 Y0l SIwfad & siasfa 81 el
— gferd 9o A Fgfaa 2q sraell @ yavor &1 faar & 999 99 suRIfS
gdqcd ST a1 A gdevr fHar Srr spufera grar @ — m%ﬁﬁgﬁﬂ$m
Sugad T8l — ATFaST @R | (a4 4. 7.9, I153)

Service Law — Appointment — Criminal Antecedent — Post of Subedars,
Platoon Commanders and Inspectors of Police — Held — Apex Court has
earlier concluded that even in cases where truthful disclosure about a
concluded case was made, the employer would still have a right to consider
antecedents and suitability of candidate and could not be compelled to
appoint such candidate — Employer can take into account the job profile,
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severity of charges levelled against candidate and whether the acquittal was
an honourable acquittal or was merely on ground of benefit of doubt or as a
result of composition — Decision of authority on question of suitability of
candidate was correct and not actuated with any malafide — Appeal allowed.
[State of M.P. Vs. Abhijit Singh Pawar]| (SC)...526

dar fafer — [Agfad — smuvrfee ydga — YasR), wWigd st AR
gferd el & ug — sififeiRa — wal<a <ararey | gd A frsefta fear @
& 991 yaxonl 9 N 9T va Frafa yaver @ IR H w=ar ysSiaRvn f&ar
o1, fraraar &1 a9 N siwieff & gdq< sk Sugaaar &R AR 7 &1 AfeR
R e U arweff @t e & 2q S8 faaw a9 fear o wear —
e, srgeff & ol faavvr, SEa fawg o TR IRl &) HSIRAT ¢d F1
i e aEgel Siegfaa off a1 w1 Wi @ A @ AMER W i A
siid @ uRvmTEawy off &I faaR # o "ol @ — swiefl 3 Sugaadar & yw
TR YT &1 fafreaa |l o1 aon 9 & fedl sragaraar 9 uRa o — sl
HoR | (1.9. <y fa. afrshia Rig arR) (SC)...526

Service Law— Compassionate Appointment— Delay — Held — Impugned
order was passed in the year 2016 whereas petition was filed in the year 2018
— Delay not explained in the petition — Considering the fact that petitioner
lost his father, there might be financial crunch before him, thus taking a
humanitarian view, delay in filing petition is ignored. [Prashant Sharma Vs.
State of ML.P.] ...*18

#ar fafer — sg@ar fAgfad — faag — afeEiRa — smafia sneer ad
2016 ¥ UTRT fHaAT 13T o1 SIafd ATfaet aof 2018 # g¥ga @1 13 =N — Arfasdr 7
facie wuse T8 fHar T — 9 929 R fA9R $=d gQ & ardl 1 sru= far &f
@l fear 2, 3ua wag faciia d@c 81 gaar 2, safay a9 gRewior suamd
B, ATFIST Ugd - | gU facdid &l Aorsigra f&ar omar @ | (yerna i
7.9, 3159) ...*18

Service Law — Compassionate Appointment — Relevant Policy — Held —
Petitioner's application was rejected on basis of policy which came in the
year 2014 whereas petitioner lost his father in 2011 — Application has to be
decided on the basis of policy which was in vogue at the time of death of father
of the petitioner — Impugned order quashed — Petition allowed. [Prashant
Sharma Vs. State of M.P.] ... %18

dar fafer — sgaur gfaa — gaaa Aifa — afeEiRa — ar< &
3Tded &I HIfd & MER R IRABR fHar a7 o1 ot fo a9 2014 7 g off
Stafe ardY 3 a9 2011 & A fUar & @ faar o — 3mde S fifa @ MR
W fafiRea fear s anfey @t i @ Rar 9 3 & 993 yaes 4 off —
nefua iy AfrEfsa — afaer weR | (werma it 3. 7.9, wre7) ... %18
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Service Law — Constitution — Article 226 & 309 — Appointment —
Prescription of Qualification — Writ Jurisdiction — Held — Mode of
appointment is within domain of appointing authority or selection body —
Courts and Tribunals can neither prescribe qualifications nor entrench upon
powers of authority so long as such prescribed qualification is reasonably
relevant and do not obliterate the equality clause — Appointing authority is
competent in its power of general administration to prescribe eligibility
criteria/educational qualifications as it deems necessary and reasonable —
Impugned advertisement for appointment has been issued for specific
project but not under any statutory rules either referable to Article 309 of
Constitution or a statute — Prescription of qualification and Roster system
has no relevance — No interference warranted under writ jurisdiction —
Petitions dismissed. [Vikas Malik Vs. Union of India] ...558

war fafer — wiaerT — sig=8 226 9 309 — [AYfad — sigar fAfed se-r
— Re siffraRar — aiffeiRa — frafea o1 Sfa Fgfea aiftrerd sierar a9+
fifd @ AR 83 & Haw @ — FrTEd IR f¥ravor 7 af srda] fafea &
HHd 2 AR T 8 IR &) afdaal o= s a) 9ad 8 o9 a& fe ¢l
fatRa srdar gfeagad wu 4 gHTa 2 d1 9Har ¥s & 9 ferd 8@ -
frgfea giftrer Shar a8 smavae den Yfaayed wwst u=ar AFe s / dafdie
Jrgarg fafed & @ fag =i =1 yemas &1 wifda & g9 @ — Fgfea @
forg snefia fasmue fafafds afRarer @ fau S fear = @ wg 5 4
S R @ siaefa <181, <11 ar 4l |fdeE & =8 309 AT Sl A @
ded ag g — rdar fafda &= a e yvIel) @) HIg FEITadn a8l @ —
Re affreiRar & siavia fed sxasy 3 smawasar 18 @ — e @Il |
(faevra wferas fa. gfra= sife sfvsarn) ...558

Service Law — Departmental Enquiry — Procedure — Inquiry Officer —
Held — It is trite law that even if there exist some procedural infirmity in
departmental enquiry, delinquent employee has to show the prejudice
caused to him because of such infirmity in enquiry — Inquiry Officer has not
asked any leading questions to petitioner, thus cannot be said that he acted as
a prosecutor — Inquiry Officer can put questions to elicit the truth as has been
done in present case — Inquiry and decision making process are not vitiated
neither any prejudice has caused to the petitioner. [Pramod Kumar Sharma
Vs. State of M.P.] ...551

a7 fafer — fawrfty sira — gfFar — ora siffrert — aifafaaiRa — g
<hot fafer @ fo ey faurfia sa 9 @13 yfparare reraaar faem &8, ar
AUAR) HHAN DI Slid § 9 AE DI IJAIAAT b IRV I BIRT g3AT Ul
YHIG ST BT — ST 9 SISy 3 A @ &Is ga® e a8f y8, saferg 78l
BBl ol Gohdl fb S AMATS & wy ¥ s fhar — i AfTrdRN g S
o U Y AHdl & o T {6 ada= yaor # fHar 3 @ — o4 &k fafreaa
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$ D1 ufshar gfa 1 @ SR 9 & Al &1 Big ufame ywa ST fear
AT | (YIS HAR T A 7.9, 159) ...551

Service Law — Dismissal from Service — Departmental Enquiry —
Grounds — Held — Petitioner submitted attestation form in respect of his
candidature for post of police constable, deliberately suppressing the fact of
pending criminal case against him — Such charge is enough to dismiss
petitioner from service — Petitioner being a member of disciplined police
force, cannot be permitted to remain in employment when he deliberately
suppressed material fact and given incorrect information in attestation form
— Punishment is not shockingly disproportionate/harsh — Petition dismissed.
[Pramod Kumar Sharma Vs. State of M.P.] ...551

dar fafer — dar & ya=gfa — faarfy sra — srenv — sfifeiRa —
I A SFgSaR I9d v <ifdd MuRIeed yaHvvr & 29 &l fBurd 8y,
gferd 3ReT® & Us & fory oru srwgfefar & daer # srguarer yud oA fhan
— il BT VAT A USHT B D folg S9d IRIY gt @ — ard & argenfia
Yferd 9ol &1 UaH 811 @ A1, AoR ¥ 99 W@ 31 rgafey 7€) & o wad) 2,
94 I8 SFgSIa] aifcdd a2d i fBUraT 1 e YA yud A Ted
IS 4 B — § AEdee ®U 9 IAUIaS / HolR A & — At
TR | (991 AR T fa. 9.9, I3) ...551

Service Law — Payment of Gratuity Act (39 of 1972), Section 2(e) & 14
and Central Civil Services (Pension) Rules, 1972, Section 37-A(4) & (21) —
Gratuity — Entitlement — Held — Erstwhile employees of DOT after their
absorption were no more a government employee and are thus covered
under definition of “employee” under the Gratuity Act — Merely because
government has taken liability to pay pensionary benefits of absorbed
employees, they cannot be termed as government employees — Right of
employee cannot be defeated by any option/contract or instrument —
Employees entitled to get their gratuity computed under Gratuity Act, being
more beneficial — Employer/BSNL directed to compute gratuity as per
revised pay scale and in consonance with Gratuity Act — Petition by
employer/BSNL dismissed. [Chief General Manager Vs. Shiv Shankar
Tripathi] ...328

war fafer — SyerT g SifEfaw (1972 &1 39), €T 2(3) T 14 Vq
&= Rifaer dar (@er7) 499, 1972, €IRT 37—T(4) T (21) — SUGTT — EHGTYI —
IffrefRa — REIR T & aoprela SR, S99 Wfdaa gwanq
WHRN) A g 2 3N gufery Suer ity & siaid “edHa” @)
gRATYT B i rewIfad @ — A1 sufv f WRaR 1 wfderfia sd=rRal &
43N Al & HIACI BT <11 ISHT 8, Sve AX@IR] HHAR] T8l HEl Sl Gdhdl
— pHaRY &1 AR fo<ft faweu / wfaer ar forad grT wxifora =€) 81 wear —
HHARNATT, U AffFR—M & Jiarfa, e amarl 1 @ A1d, S SUaH
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@1 AT fHd S g ghaR & — Figar /flgaagd. & yadfaa
AT & TR TAT SUSTH AT B JTHY SUK B VT SR & forg
e fear mar — e/ feaeava. o aifaer @R | (@6 SR
Ao fa. Rra sisx Hurdh) ...328

Service Law — Punjab & Sind Bank (Officers) Service Regulations,
1982, (updated upto 31.08.2013) and Circular of Government of India for
Transfer of Female Employees in Public Sector Bank, Clause 20 — Transfer —
Competent Authority — Held — As per clause 20, transfer order issued after
month of June even on administrative exigency except on promotion
requires prior approval of Board of Directors which is not done in present
case — Transfer order is thus issued by incompetent Authority — Further,
bank is obliged to follow the policy guidelines/circular dated 08.08.14 issued
by Government of India regarding transfer of female employees of public
sector banks and is nor permitted to take shelter of Regulations of 1982 and
make transfers at their own whim — Circular provides to accommodate
married woman employee at her place where her husband is stationed or as
near as possible to that place or vice versa — Order of transfer is against the
transfer policy and guidelines and is hereby quashed — Petition allowed.
[Durgesh Kuwar (Mrs.) Vs. Punjab and Sind Bank] ...379

dar fafer — gorrg voe Rier &% (3ifdra1el) dar fafaaw, 1982 (31.08.2013
d® Jeraiga) 9 widilie 8= & d@l 4 Al sHaiRal & vrravT g
HIVT GVBIN &1 GRYF, @S 20 — TII-IaRT — F&rd giferare — aftfaiRa —
G 20 & ITUR, S[A A8 & UTA USI=I BIsHR, gl d& & yematia
IATTHAT R Hl, JIN AR AR & Feea dsda &1 yafgaie
Iufera @ oI & adu gaxor § 21 fear a1 — Id: RAFTART AR JEH
gTIfSrerY gRT 9N fear ar — sao fafRdd, 9@, grdvife a9 & d&1 @)
Afger oHARAT & WA @ 999 d 9IRd WHR gRT oy <ifa
feenfader / uRu= fe-1id 08.08.14 BT Ut B3 @ foIv 9127 @ iR S 1982 &
fafRET &1 S5 A7 @) 91 WA B D IR AR HIA Y Al 181 =
— Rz, faarfaa wfger Hdard o1 S ufd &) YSRATUAT & I R AT gt
W99 99 W & Mee a1 favdd glaen Sudfa owar @ — AR &1
AR, ¥WHTaRYT Aifd vd feenfden @ fawg @ 3k vag gri siftrafsa fean
T — ATfa®T HoR | (G Gax (shwh) fa. doire yos Rig d) ...379

Service Law— Seniority — Criteria— Held — Court made it clear that law
laid down in N.R. Parmar's case would apply only if the recruitment year is
the same as the year of vacancy — In present case, though requisition was sent
in 2007, the vacancies related to year 2009 and therefore CAT as well as High
Court rightly held that direct recruits were not entitled to promotion from
year 2007 — Appeal dismissed. [Prabhat Ranjan Singh Vs. R.K. Kushwaha]

(SC)...245
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b7 fafer — afwsar — ar-iqs — AftfAaiRa — <amraTer 1 g8 e fear
2 & TR, WRR & yaxvl ¥ yfquifed fafer sae a9 o 81 afe 9df o
T8l ® o Rfed &1 adf @ — adar= uysxor 9, Jerf 79197 9= 2007 F AT 14T o,
Rfeaar ad 2000 @ wdferg & 3k safev =g ysmafae e &
AreT—4reT S7d raTerd 1 H Sfud wu | gg sifafeiRa fear @ fe adf 2007 @
Heft 9l aret ygi=ifa @ sdaR 78 € — ardia @R | (wvma 39+ Rig fa. R,
$. HIACATET) (SO)...245

Service Law — Seniority — Determination — Indian Railways
Establishment Manual (IREM), Rule 334 — Amendment of Rules — Held —
Action of Railways in amending the Rules to bring them in line with
judgment of the CAT by removing “Date of increment in the timescale
(DITS)” as determining factor for fixing seniority and introducing the “year
of allotment” as criteria for determining seniority cannot be said to be
violative or against the order of CAT — Further, there was neither any
challenge to Rule 334 of IREM in the original application before CAT nor the
Tribunal had gone into this issue — Thus this cannot be dealt in contempt
proceedings or appeal — Appeal and Contempt petitions dismissed. [Prabhat
Ranjan Singh Vs. R.K. Kushwaha] (SC)...245

Har fafer — afssar — ITERYT — JIRd Ry ¥ €ITq=IT 43 3197 (3175-37T%.
3.09), 9% 334 — At &1 GeneT — affgiRa — aRssar i@ g9 2q
JAURY HRS & ©U A “gAIAE A da-1gfg @ fafdr (Sengdiva)” o1 e
TAT GRS ITLRYT B oG AUGS d WU A "3 $I a8 Y3 ¥A1Ud HRd
8U, ¥eld g1 Rl &l =1 yemafe siffraxor & fofa & sy aF =2 q
SIH B TS GINEH P BRATS bl b1 YITAD AfTHIOT & M3 BT
Secl "+ AT SUD fdwg -T2l $aT ol dbdl — U AfARTd, -1 yImafie
JAfIHROT & & o AMde H ARG Xl A1 i Rier & 71399 334 31 4
at dIg Ak < g oft, 7 & afdrevor g1 39 fawa wR faar fear ar or —
Id: s9PT FUe™ AT drRiqrfeal srerar arfia § 2 fear o1 dadr —
el UG IJIGHAT IS @RS | (F41a Yo Rig 4. 3R, &. gerare)

(SC)...245

Specific ReliefAct (47 of 1963), Section 28 and Civil Procedure Code (5
of 1908), Order 21 Rule 34 — Execution of Decree — Limitation — Held —
Judgment and decree for specific performance of contract passed against
appellant on 11.08.2004 — Application for execution filed by
plaintiff/respondent on 03.12.2004 (within 4 months) — Merely because
relatives of appellants succeeded in keeping the execution application
pending by instituting various litigation on one ground or the other and
obtaining interim orders, it cannot be said that application for execution was
barred by limitation — Executing Court rightly rejected the objections —
Appeal dismissed. [Harjeet Vs. Abhay Kumar]| ...594



INDEX 91

fafafdse srgaly e (1963 @1 47), 1’7 28 ¥4 Rifder gidbar dfear
(1908 &T 5), 1R 21 IH 34 — S &1 AgreT — gRefar — aifafaaiRa —
fa1id 11.08.2004 &) rfiaeff & fawg wfaer @ fafafds urew g fvfa @ik
fem wiRa fad & — ardt / yeff grT 39116 03.12.2004 (4 W€ & Hiax) &1
frsaTe= 2 sMded Ugd fhar ram — a1 fife srdiareffio & RedsRl 4 &
AT 3 3R WR fA=1 gaved ARG B3 gy a1 IfafR¥ el & ur<d &-d
gU FII1e+ Jmde &l dfad @9 A Shddr Ut @1, I8 8] a1 ol Gadl {6
forsares & forg smaee uR™T g1 afsia o — frsures <gramera 3 snedl &I
Ifaa wu A sRdIeR AT — ardie @i | (g3shid fa. a9 AR) ...594

Specific ReliefAct (47 of 1963), Section 28 and Civil Procedure Code (5
of 1908), Order 21 Rule 34 — Objections — Non Deposit of Consideration
Amount —Held — Once there was a legal impediment before respondents and
they were not entitled to get the decree executed in form of execution of sale
deed, then the contention of appellant that although respondents were not
entitled for execution of sale deed in view of interim orders passed by
different courts at different stages but still respondents were under
obligation to deposit consideration amount, cannot be accepted — Contract
has not rescinded u/S 28 of the Act of 1963. [Harjeet Vs. Abhay Kumar]...594

fafafdse srgaly sifSf=aw (1963 @7 47), €RT 28 U4 Rifder gf¥ar wiear
(1908 &T 5), 3RS 21 A7 34 — Mgfeaqr — glawer X1 &1 4T 7 [HIT W11
— fffeaiRa — & IR yceffvor @ awe fafdre s of &k 9 fawa fadw
® e @ wu A fS#1 &1 Fsurest &1 2q gharR 181 o, a9 rdiereff &1
I8 do & Terft gceffrr, fafr=1 ywal wr =1 =mareal gRT uilRa fed 1
JafH e &1 gfiewa W gy, fawy fada & e & foag saer <l @
u<g v ) goeffrer gfawer R S o= 2q areuanfi= €, e 1Y fear
SIT GhdT — 1963 & AW @) aRT 28 & 3ravid wfagr fawfed & &Y 1€ 2 |
(e%olia fa. v HAR) ...594

Swayatta Sahakarita Adhiniyam, M.P, 1999 (2 of 2000), Section 56 &
57 and Civil Procedure Code (5 of 1908), Section 2(2) — Award by Arbitration
Council — Execution — Stamp Duty — Held — A decree is passed by Civil Court
in a suit on adjudication but Arbitration Council is neither a Court nor its
proceedings falls within the meaning of suit — Order/award passed by
Arbitration Council is not a decree as defined in Section 2(2) CPC — Section
56(4) of the Act treats the order of Council as decree only for purpose of its
execution by Civil Court — Stamp Duty is payable on execution of the said
award as per clause 11 of Schedule 1A of the Indian Stamp Act, 1899 (MP
amendment) — Impugned order set aside — Petition allowed. [Jehangir D.
Mehta Vs. The Real Nayak Sakh Sahkari Maryadit] .. *5
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YIIIT GEHTNGT -9, 9.9., 1999 (2000 &T 2), €T 56 T 57 UG
Rifaer gfear wfear (1908 &1 5), €T 2(2) — AT YRYE FIRT 3IATS —
frgreT — ey gea — AfiEiRa — @ g § <mafeiaa w o fafaa
RTAT §RT U@ S UIRa &1 Sl @ ukq Arederq uRve 9 dl & <Irmed
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Town Improvement Trust Act, 1960 (14 of 1961), Section 52 & 87(c)(iii)
— See — Nagar Tatha Gram Nivesh Vikasit Bhumiyon, Griho, Bhavano Tatha
Anya Sanrachnao Ka Vyayan Niyam, M.P, 1975, Rule 3 & 5 [Samdariya
Builders Pvt. Ltd. (M/s.) Vs. State of M.P.] (DB)...16
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Transfer of Property Act (4 of 1882), Section 52 — Transfer of Property
during pendency of Suit — Subsequent Purchaser — Right to Lead Evidence —
Held — Where suit property is sold during pendency of suit without seeking
leave from Court, then the transferee steps into the shoes of transferor and he
is bound by the decree which would be passed in suit— Subsequent purchaser
does not get any right to lead evidence as he stepped into the shoes of
defendant, whose right to lead evidence is already closed by the Court in
present case — Further, subsequent purchaser/petitioner cannot be allowed
to take contrary stand to the one taken by his transferor. [Ramswaroop Vs.
Matadin Shivhare (Dead) Through L.Rs.] F21
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Transfer of Property Act (4 of 1882), Section 55 — Payment of Sale
Consideration — Held — Payment of sale consideration is simultaneous act
with execution of sale deed — Nothing in decree which required respondents
to deposit entire consideration amount irrespective of whether sale deed
could have been executed or not — All sorts of legal hurdles were created in
order to avoid execution of decree — No delay on part of respondents in
depositing consideration amount before Court. [Harjeet Vs. Abhay Kumar]

...594
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VAT Act, M.P. (20 0f2002), Sections 2(1), 2(1)(a) & (d) —See— Entry Tax
Act, M.P, 1976, Section 3(1) [Idea Cellular Ltd. (M/s.) Vs. Assistant
Commissioner, Commercial Tax] (DB)...102
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Vikas Pradhikarano Ki Sampatiyo Ka Prabandhan Tatha Vyayan
Niyam, 2013 — Inter Change of Plots — Applicability of Rules — Held — Scheme
was introduced by respondents in 1994 and allotment in favour of petitioner
have been done in 1994, therefore provisions of Niyam of 2013 would not
apply in case of interchange of plot between one sector to another sector.
[Sunil Dangi Vs. Indore Development Authority] ...367
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Vishesh Nyayalaya Adhiniyam, M.P, 2011 (8 of 2012), Section 13 and
Vishesh Nyayalaya Niyam, M.P, 2012, Rules 10(1), (2) & (3) — Statement of
Defence— Period of Limitation — As per Rules of 2012, a period of 30 days time
to file statement of defence is permitted which can be extended to further
period of 15 days and if it is not filed as per time prescribed, Authorized
Officer has no option but to presume that affected person has no defence to
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put forward and to proceed with adjudication of the matter — Provision is
mandatory — Appellant filing statement of defence after two years from date
of service of notice — Authorized Officer rightly refused to take statement of
defence on record —Appeal dismissed. [Mahesh Vs. State of M.P.] ...629
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Vishesh Nyayalaya Niyam, M.P, 2012, Rules 10(1), (2) & (3) — See —
Vishesh Nyayalaya Adhiniyam, M.P.,, 2011, Section 13 [Mahesh Vs. State of
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Vishesh Nyayalaya Niyam, M.P, 2012, Rule 10(2) & (3) — Mandatory or
Directory — Statutory Interpretation — Held — In the Rule, if the consequence of
non-compliance is provided, then the rule is mandatory and where the
consequence of non-compliance is not provided, then the rule is directory —
In present case, Rule 10(2) & (3) provides consequence of not filing the
statement of defence in prescribed period, thus the provisions is mandatory.
[Mahesh Vs. State of ML.P.] ...629
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Working Journalists and Other Newspaper Employees (Conditions of
Service) and Miscellaneous Provisions Act, (45 of 1955), Sections 13, 17(1) &
(2) and Recommendations of Majithia Wage Board, Clause 20(j) — Recovery of
Wages from Employer — Held — On recommendations of Wage Board, Central
Government notification issued on 11.11.2011 and as per clause 20(j) of
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recommendations, three weeks period of submission of option by employees
expired on 02.12.2011 — Employee(R-3) was not even in employment on that
date as he was initially appointed on 01.11.2012 and hence clause 20(j) has no
application in case of R-3 — As per notified recommendations, the revised
wages and emoluments are higher than what is paid to R-3 which is in
violation of Section 13 of the Act of 1955 — He is entitled to receive revised
wages and emoluments — Recovery Certificate rightly issued — Petition
dismissed. [Rajasthan Patrika Pvt. Ltd. (M/s.) Vs. State of M.P.] .. 122
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Working Journalists and Other Newspaper Employees (Conditions of
Service) and Miscellaneous Provisions Act, (45 of 1955), Section 17(2) —
Reference — Enquiry — Held — While making reference u/S 17(2) of the Act of
1955, Government should have made enquiry about relationship of
employer and employee between petitioner and R-3 — In absence of any
enquiry, reference is bad in law. [Rajasthan Patrika Pvt. Ltd. (M/s.) Vs. State
of ML.P.] ...565
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Working Journalists and Other Newspaper Employees (Conditions of
Service) and Miscellaneous Provisions Act, (45 of 1955), Section 17(2) —
Reference — Validity — Jurisdiction of High Court — Held — Apex Court has
concluded that High Court can go into the question of validity of reference.
[Rajasthan Patrika Pvt. Ltd. (M/s.) Vs. State of M..P.] ...565
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Writ Jurisdiction — Inquiry — Court cannot conduct a roving inquiry in
respect of each and every High Rise Building in the township — There is High
Rise Building Committee comprising of experts and permissions are granted

in accordance with law for such construction. [Pradeep Hinduja Vs. State of
M.P.] (DB)...339
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HON'BLE MR. JUSTICE CHANDRAHAS SIRPURKAR

Born on March 4, 1957 at Chhindwara, Madhya Pradesh. Did B.Sc. from
Govt. Motilal Nehru College, Chhindwara and LL.B. from Sagar University.
Practised in District Court, Chhindwara from 1981-1983. Joined Judicial Service
as Civil Judge Class-II in the year 1983. Was appointed as Civil Judge, Class-1 in
the year 1989. Was posted as Deputy Welfare Commissioner for Bhopal Gas
Victims in the year 1992. Was appointed as CJM/ACIM in the year 1994 and was
promoted as Offg. District Judge in Higher Judicial Service in the year 1996.
Worked in the High Court of Madhya Pradesh, Jabalpur from the year 1998-2009
in various capacities, as O.S.D., Additional Registrar (J-1), Registrar Judicial and
0.S.D. to the High Court of M.P. (Rule Making and Computerization). Was
posted as District & Sessions Judge, Dewas in the year 2009. Was posted as
Director, J.O.T.R.I. (now MPSJA) in the year 2013-2014 and thereafter as
Principal Secretary, Law & Legislative Affairs Department, Government of M.P.
at Bhopal from 15.04.2014 till elevation. Elevated as Additional Judge of the
High Court of Madhya Pradesh on 25.10.2014. Became Permanent Judge of the
High Courton27.02.2016 and demitted office on 03.03.2019.

We, on behalf of The Indian Law Reports (M.P. Series), wish His
Lordship a healthy, happy and prosperous life.
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FAREWELL OVATION TO HON'BLE MR. JUSTICE C.V.
SIRPURKAR, GIVEN ON 01.03.2019, IN THE CONFERENCE HALL OF
HIGH COURT OF MADHYA PRADESHAT JABALPUR.

Hon'ble Mr. Justice S.K. Seth, Chief Justice, bids farewell to the
demitting Judge:-

We have gathered here to bid farewell to Shri Justice C.V. Sirpurkar, who
is demitting office after a successful judicial career of about 36 years.

Shri Justice Sirpurkar was born on 4th March, 1957 at Chhindwara. After
obtaining LL.B. Degree in 1980 from Sagar University, Shri Justice Sirpurkar got
himself enrolled as an Advocate but he preferred to become a judicial officer. He
topped 1983 Batch of Civil Judges in Madhya Pradesh and was appointed as Civil
Judge, Class-II on 04.03.1983. He earned promotions at regular intervals and
ultimately he became District and Sessions Judge.

He was elevated as Additional Judge of this High Court on 25.10.2014 and
became Permanent Judge on 27.02.2016. As a Judge of this Court, Justice
Sirpurkar was closely associated with computerization and Rule Making of the
High Court. Justice Sirpurkar is known for his soft and polite behaviour and witty
sense of humour. He has a phenomenal memory regarding small details relating to
the sport of cricket.

Not many people know, that like his late father, Justice Sirpurkar is an ace
photographer. I have seen some of his pictures and DVD on wild life, therefore I
can say with certainty, that like Yousuf Karsh, Justice Sirpurkar belongs to the
elite group of photographers. This wonderful hobby, he has inherited from his
Late father. His father was also a keen photographer of his time. Besides
photography, Justice Sirpurkar is a keen gardener and voracious reader.

As Chief Justice, I have found his contribution on administrative matters
very valuable. I am sure that his vast knowledge and experience will be handy
even after his retirement as useful member of the society.

I, on behalf of my esteemed colleagues and on my own behalf, wish Shri
Justice C.V. Sirpurkar and his gracious lady, Mrs. Sujata Sirpurkar a very happy,
healthy and glorious life ahead.
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Shri Rajendra Tiwari, Advocate General, M.P., bids farewell :-

We have assembled here to bid a farewell to Hon'ble Shri Justice C.V.
Sirpurkar, who is to demit his office on the 3rd March, 2019. I have known Shri
Sirpurkar very closely, when I was a member of the Rule Drafting Committee
along with him. The Rules took about 3 years to be given the final shape and the
same are published and known as the High Court Rules, 2008. During this period I
found in him all ingredients of a good draftsman with clear understanding of Law
and the Rules. It developed in me a sense of high appreciation for him.

Mr. Justice Sirpurkar was born on 4th March, 1957, at Chhindwara.
Having taken Education at Chhindwara, up to the B.Sc level, he joined and
obtained the LL.B. Degree with the honour of being First Class First in the year
1980, at the University of Saugar. He practiced for sometime at District Court,
Chhindwara, and then appeared in the examination, organized by the Public
Service Commission M.P., in the year 1982, for the post of Civil Judge; and
having finally succeeded, he joined as a Civil Judge Class II on the 4th March,
1983. In his service career he was promoted to Higher Judicial Service on
06.06.1996. He was Registrar (Judicial) in the High Court while he was
associated with the Rule drafting and making committee and computerization.
Many things were highly appreciable and mentionable in his career as a member
of the higher judiciary. He was Principal Secretary to the Department of Law and
Legislative Affairs in the year 2014. The most important thing in his career was
his joining the Advanced Course on Andragogy (Adult Learning Strategies) in
Canadian Judicial Institute in Ottawa (Canada) in the year 2013. He became a
permanent Judge ofthis Courton 27.02.2016.

My Lord, it is common knowledge that a Judge is a leader whether he
wants to be or not. He cannot escape the responsibility in his jurisdiction, for
setting the level of the administration of justice and of the practice of law. I say so
basing myself on the observation of Cantrall that a Judge is called a leader,
because he is embodiment of ideal of Justice. “Over 2,000 years ago, Socrates
said, 'Four things belong to a Judge: to hear courteously, to answer wisely, to
consider soberly and to decide impartially.' These four effects strive to improve
the Judge's competence, conduct and productivity.

The Forbes Magazine commented to the effect that judgment can be
acquired only by acute observation; by actual experience in the school of life; by
ceaseless alertness to learn from others; by study of the activities of men who have
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made notable marks; by striving to analyze the everyday play of causes and
effects; by constant study of human nature; by the cultivation of a spirit of
fairness, even with generosity, to all. These qualities infact make a Judge, a perfect
source of dispensation of justice to those that have been wronged in the society
and have been clamouring for restoration of their rights, because of the mighty
persons in the social order. These qualities I have found in Mr. Justice Sirpurkar in
abundance.

My Lord, it is no doubt that it is difficult to find a very good and satisfied
Judge. We can conclude not that the law is unknowable, not that judging is
impossible, but that it takes a great deal of hard work to be a good Judge. This is
infact an acquisition of Justice Sirpurkar in his career as Judge. His temperament
was always cool and ready to hear. He would not shut a lawyer arguing in his
Court, because he was not in agreement with him. It is always beneficial that one
cool judgment is worth a thousand hasty counsels. The thing, to be supplied in the
Court, is light and not heat. This is what Wilson Woodrow observed in his speech
at Pittsburgh.

My Lord, it reminds me of a passage in Shakespeare's Macbeth in the
following words:-

“But in these cases, we still have judgment here; that we but teach Bloody
instructions, which, being taught return to plague the inventor: this even-handed
justice commends the ingredients of our poison'd chalice to our own lips.”

That is why we say one Judge differs in many respects from the other.
Each one has got his own approach to problem and similarly, each one has got his
own thoughts in achieving justice. Justice has nowhere been defined. To my mind,
it is the noblest gift, a Judge can makeover to a person suffering on account of
wrong done to him. All these qualities have made your lordship always capable of
being remembered in this High Court and among the lawyers. I, on behalf of the
Law Officers of the State Government, the State Government and my own behalf,
wish you a very long life with your life partner and pray the Almighty to bestow
upon you all his favours for your future endeavours towards sustaining the
suffering humanity.

Thank you very much.
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Shri Adarsh Muni Trivedi, President, M.P. High Court Bar
Association, bids farewell :-

Again and again the cold waves are colluding today to shimmer the
feelings of our heart with bidding a farewell to Your Lordship Shri Justice C.V.
Sirpurkar. A void is felt by us in the portals of this Temple of Justice, when Your
Lordship are demitting the high office of the Judge of this High Court due to your
retirement.

Your Lordship were born of 4th March, 1957 at Chhindwara. Your
Lordship passed matriculation examination in first division from Govt.
Multipurpose School, Chhindwara in 1973 and B.Sc. degree from Govt. Motilal
Nehru College Chhindwara in 1977, in first division. Thereafter, Your Lordship
obtained your LL.B. degree from Sagar University in 1980 and stood first class
first. Then Your Lordship practiced law in the District Court, Chhindwara from
1981 to 1983. Your Lordship topped Civil Judge examination held by Public
Service Commission in year 1982 and joined State Judicial Service as Civil Judge,
Class-II on 4th March 1983. The month of March was always obedient to Your
Lordship.

Thereafter, Your Lordship worked as Deputy Commissioner for the
welfare of Bhopal Gas Victims between 1992 and 1996. Your Lordship were then
promoted in Higher Judicial Service on 6th June 1996. Your Lordship also worked
as Registrar (Judicial) from 1998 to 2007 and were associated with Rule Making
and Computerization as Secretary of High Court Rule Committee. As a member
of High Court Rule Committee, | was privileged to work with Your Lordship in
Rule-making task. Your Lordship were then assigned with another important and
challenging work as Central Project Co-ordinator for Madhya Pradesh between
1998 and 2013. Your Lordship also held the important post of Director, M.P. State
Judicial Academy in 2013 and 2014 and Principal Secretary, Law and Legislative
Affairs Department in year 2014. Your Lordship attended advanced course on
Andragogy (Adult Learning strategies) in Canadian Judicial Institute in Ottawa
(Canada) in year 2013. With all vivid experience and flying colours Your
Lordship were appointed as Additional Judge of the High Court of Madhya
Pradesh on 25th October 2014 and as Permanent Judge on 27th February 2016.

With adorning of Your Lordship the high pedestal of Justice, we observed
a sea-change in the working on the dias. We have often seen Your Lordship on the
Board with your fingers on key-board of a lap-top while hearing a case. That was
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presentation of a high-tech Court of the future. It was because Your Lordship were
instrumental to introduce the high technology to the portals of this while in
registry. We at Jabalpur have had occasions to acknowledge your excellence and
great virtues as an upright, intelligent and experienced Judge.

Your Lordship's appearance as a Judge have always been like a Vedic sage
with a great knowledge, as Lord Krishna in “Bhagwad Geeta” Says — “Nothing is
holier than the knowledge" :-

o1 R ST g ufERTE e |

N ON N

T AT AR BloiraAf famsfar [ 1”

[Bhagwad Geeta 4:38]

[Nothing is holier like the 'Knowledge'. A person feels this knowledge in
his soul through his senses, which itselfisa'Yoga']

Your Lordship's performance on the Board was that of an authority on all
disciplines of law and Your Lordship have made exemplary contribution in the
field of law with your deep insight. A sage of 'Rigved' says:-

"gfe sdg W g Sfeaaad | | [ Rigved |

[ Thave my own limitations. If you know beyond that, tell me. [ am ready
tolearn.]

Your Lordship were always keen to learn more and more like that great
sage of Rigved on the Board as there is no end of knowledge and senses have their
own limitations to know. Only the great persons like Your Lordship may go
beyond your senses for the quest of knowledge. It is the quality of a real Judge.

A great thinker James Russel Lowell says:-

“Exact Justice is commonly more merciful in the long run than pity, for it
tends to faster in man those stronger qualities which make them good citizens.”

Your Lordship achieved the perfection as a Judge by hearing the cases in
courteous manner with patience and decided the cases by adopting mental balance
and reason; as the reason is the soul of law and Justice. No Judgment of Your
Lordship was without rhyme and reason, and never inexplicable-nor inefficient. It
is the Justice and not charity, that is wanting in the world. Your Lordship's quality
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of Justice always exhibited a vast and deep reading and learning, knowledge to the
core and great study of human behavior and ground realities of life.

In the words of'a great poet 'Firaq Gorakhpuri':-
"g a1 SIRI— gead § foRy a1 IR & |
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Such energy and love as an eternal delight is still playing a symphony in
your personality, to do more and more for the welfare of humanity. Your
Lordship's retirement is only a technical half-colon in long passage of your life
span. The society in large is still waiting for your more substantial contributions.

31T o1 STERT 98 © foel ol gl H |
Hewd & foRET &1 3pfl STe= a1 11”7

I, on behalf of all the members of M.P. High Court Bar Association and my
own behalf bid a heart-felt farewell to Your Lordship and pray Almighty to keep
your love towards us warmer the ever, to keep your energy ever-green, to keep you
hale and healthy for ever to walk in the words of Robert Frost, in the woods of life,
which are lovely, dark and deep, in which you have to go miles and miles. We wish
you and your family a glorious future full of delight and pleasure.

S IRE: 9 |

[Let Your Lordship live for hundred and hundred years]

Shri Manoj Sharma, President, High Court Advocates' Bar
Association, Jabalpur, bids farewell :-

We have assembled here to bid a fond farewell to Hon'ble Shri Justice C.V.
Sirpurkar on the eve of his demitting the office of Judge High Court of Madhya
Pradesh.

My Lord Justice C.V. Sirpurkar has had an illustrious and distinguished
career as a Judge for 36 years. My Lord after completing studies joined Madhya
Pradesh Judicial Service on 04.03.1983 and after earning promotions was
appointed to Higher Judicial Service on 05.06.1996. My Lord has held a range of
offices such as Deputy Welfare Commissioner; Registrar, High Court, Jabalpur;
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Director JOTRI; Principal Secretary, Law and Legislative Affairs Department,
State of M.P. besides Judicial Offices.

My Lord Justice C.V. Sirpurkar was elevated as Judge of this Hon'ble
Court on 25.10.2014, and has been performing the duties, functions and
responsibilities of the high office ever since.

It has been a common experience of all the members of the Bar, that it has
always been a pleasure to appear in the Court of My Lord Justice C.V. Sirpurkar.
The courtesy and politeness and easy manners with which My Lord dealt with the
advocates and the litigants appearing before him, has been remarkable. Today
while demitting the high office of Judge of this Hon'ble Court, My Lord can
positively look back and be satisfied of a job well done.

On good authority we have been informed that My Lord has varied
hobbies and he is an accomplished Lens-man and an voracious reader and would
like to devote some time to these hobbies.

We are fully hopeful, though My Lord, is demitting office of Judge, High
Court, but he shall be contributing to the legal community and society at large and
be putting his rich experience and knowledge to good use for the benefit of the
society.

On behalf of High Court Advocates' Bar Association and on my own
behalf I wish God speed to Hon'ble Shri Justice C.V. Sirpurkar in all his future
endeavors.

I wish Hon'ble Shri Justice C.V. Sirpurkar, and Mrs. Sirpurkar abundance
ofhappiness, peace and good health.

Shri Shivendra Upadhyay, Chairman, M.P. State Bar Council, bids
farewell :-

AT IREf o A 9 ARG, 99 1983 | =ATRI% SITd Bl |dT Bl g
Ah el qdd I8 b YT BT, MU 39 A%l AR H 39 ST dd o & (ol Sl
ST g THACT | U fhaT 8 98 AgHRUNY & | fAf=T el § qerdr Y MU B
foar T FOTT SHMERI 9 o1 3 31U+ =ITfAd B fhaT § a8 31 arel =T AferahRar
@ o1 ITHROMNT BT | ATYH §9 Fhel AT Pl AFER i I G a1 89 ford
1Y IrfergadT URYE 3MYHT SadhaTel Bl & |
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HEIUCY I5g H ArTRfaEt @ Frgfeaat 6= 7 fegl acre 9 71 8w &
2 | RTIT WIfARITSTT Aeue el BT UeTdhR T AfFHTYD B8R RIS ATHAT B X8T © | M9 8}
farears 2 o e <Rl #eied @ I Bioforad & A2l B el Seg &
AAYSY & ATADB ST DI ST | RS ATRATATT | BT B dTel JAFAHTTDT BT TR
A A9 Sod AT § et g9 & oy e fear s ey e
e | U1 Pis fadg T8 8 | T 1 A1 nfEdhal 312 B yHraeiiet a9 ey 9
ST 709 & Ufhar H 9aaltd qHT BT 919 8 | Sod el ¥ dfdd IHRon &
IR BT FHTEAT ST AT Iavell § $9H ava =e! fewrdr | faenfer g =araarfera
QI B Ihfeddh AT B IR ST AN | AT I H Bl I8 o8 | TS qaweq
TR BT ITITIRT THATST BT 8T ST |

MR IR i RIRYRR AT8d dd oiTeile, @iRd FRIaxor & ford
QT JIRIRA I8 G e H FRGR 919 4 =16 SR 39+ g & | a1 a8
TS & for) g =T SIeTRAT & fol U ARTEeid 81T | JMexviiy £ RIRRSR A1sd
37q R & U AR UIRY | U AA|TTS & & H AT Bl AFTGe ad B9 | 59
JNfaaT IRYE Bl 3R A R H I Ahel IS & o) HTHAT BRaT g 9 3701 IR A
T I AT IRYG BT AR H §IR A YT xar g b afl Farg d =a1fies Srd
T U AT < T |

Shri Vikram Singh Standing Counsel for Central Govt. bids
farewell :-

We have assembled here to bid a farewell to Hon'ble Shri Justice C.V.
Sirpurkar, who is to demit his office on the 3rd March, 2019.

Mr. Justice Sirpurkar was born on 4th March, 1957, at Chhindwara, He
passed matriculation examination in first division from Govt Model
Multipurpose School, Chhindwara in 1973 and B.Sc. examination from Govt.
Motilal Nehru College, Chhindwara in first Division in 1977. After obtaining
LL.B. degree standing first class first in 1980 from Sagar University, His Lordship
practiced law in District Court, Chhindwara from 1981 to 1983. He topped Civil
Judge Examination held by Public Service Commission in the year 1982 and
joined Judicial Service as Civil Judge, Class-II on 04.03.1983. He worked as
Deputy Commissioner for the welfare of Bhopal Gas Victims between 1992 and
1996. He was promoted in Higher Judicial Service on 06.06.1996. His Lordship
worked as Registrar (Judicial), from 1998 to 2007 and was associated with Rule
Making and Computerization as Secretary, High Court Rule Committee. His
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Lordship was appointed as Additional Judge of the High Court of Madhya
Pradesh on 25.10.2014 and thereafter as Permanent Judge on 27.02.2016.

The tenure of your Lordship has been excellent as your lordship had
maintained the highest standard and has always strived hard to bring the best out
of advocate's appearing before his Court. Young lawyers were always given a
word encouragement. Your Lordship had a very keen interest in making sure that
each and every point raised by the counsel is dealt with in proper legal manner.
This habit of your Lordship made a tremendous impact on the lawyers and they
always felt satisfied regardless of the result, your Lordship's persistence has
helped many young lawyers to develop their professional skill.

I, on behalf of the Law Officers of the Central Govt., the Central Govt. and
my own behalf, wish your Lordship a very healthy and happy life with family
members.

Thank you very much.

Shri Aditya Adhikari, General Secretary, Senior Advocates' Council,
bids farewell :-

My lord, Hon'ble Justice Sirpurkar was sworn as a Judge of this High
Court on 25.10.2014. He has a tenure of almost 31 years in the Judicial Service
and nearly 4 > years as a Judge of this Hon'ble Court. Hon'ble Justice Sirpurkar
held several important assignments during his long career. He played a very major
role in the year 2007 when he was assigned the duties of OSD for Rule making and
Computerization. He also held the important assignment of Principal Secretary,
Law and Legislative Affairs, before being elevated as a Judge of this Hon'ble
Court.

My lords, we have assembled here today to bid farewell to Hon'ble Justice
Sirpurkar on the occasion of his retirement.

I wish Hon'ble Justice Sirpurkar all success for his new assignments. On
behalf of the Senior Advocates' Council and on my behalf, I wish your Lordship a
very a very a happy retirement and at the same time wish your Lordship all the best
for the future.
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Farewell Speech delivered by Hon'ble Mr. Justice Chandrahas
Sirpurkar :-

I am overwhelmed by the compliments showered on me today; though, I
am acutely aware that this is nothing more than expression of your magnanimity
and generosity towards me; or may be simply observance of high traditions of this
Court.

Sir, a little more than four years ago I had taken solemn oath on this
podium to truly and faithfully and to the best of my ability, knowledge and
judgment, without fear or favour, affection or ill-will, perform the duties of my
office. When I introspect, I find that [ have performed the duties of my office truly
and faithfully, to the best of my knowledge and judgment and without fear or
favour, affection or ill will. However, the question remains did I perform the
duties of my office to the best of my ability? I am not so sure. Perhaps, I should
have been able to work harder; and that would remain an abiding regret. I cannot
help reflecting that my contribution to this institution as a Registry Officer, was
far more valuable than my contribution as a Judge.

Sir, today my decade and half long association with this august institution
is coming to an end. I will surely miss its magnificent Neo-Gothic edifice and
rows of majestically swaying palm trees under which I worked in various
capacities, first as Registrar Judicial, Central Project Co-ordinator for
Computerization and Secretary to High Court Rule Committee; then as Director
of State Judicial Academy and finally as a Judge of this High Court. Sir, I will
certainly miss the serene atmosphere for work, which this institution has always
provided.

Atthis juncture, [ wish to sincerely thank all Chiefs of Justice under whom
I worked and all brother Judges for their guidance and co-operation. I also wish to
thank the Registrar General and his team of officers including the Medical Officer
of the High Court, as also the support staff for their assistance from the bottom of
my heart. [ shall refrain from taking any names, lest I miss someone important. My
special gratitude is reserved for the Bar at Jabalpur. They tolerated a ponderous yet
overbearing Judge for more than 4 years without a murmur. In fact I can hardly
recall any instance, when tempers ran high or hot words were exchanged in my
Court.
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Sir, this State and this High Court has already given me much more than I
ever deserved; hence, I am hanging my gown as a happy and contended man.
Under the circumstances, [ wish to place on record my firm resolve neither to seek
nor accept any post retiral assignment from the government. I hope and trust that
my hobbies like photography, gardening, reading, music and travelling as also my
deep friendship with my life partner, will see me peacefully and happily through
the rest of my days. I earnestly seek your blessing for the same.

Thank you sir, thank you very much for everything you have done for me.




NOTES OF CASES SECTION

Short Note
*(23)
Before Mr. Justice Subodh Abhyankar
M.Cr.C. No. 635/2019 (Jabalpur) decided on 25 February, 2019

GANGARAM PATEL ...Applicant
Vs.
STATE OF M.P. ...Non-applicant

Criminal Procedure Code, 1973 (2 0f 1974), Section 457 and Excise Act,
M.P. (2 of 1915), Section 47-A & 47-D — Release of Seized Vehicle on
Supurdnama — Car seized for illegal transportation of liquor — Held —
Confiscation proceedings commenced prior to filing of application u/S 457
Cr.P.C. —Notice of confiscation sent by Collector to trial Court—Application
for custody of vehicle u/S 457 Cr.P.C. is not maintainable where confiscation
proceedings u/S 47-A of the Act of 1915 is pending which itself provides a
complete mechanism for obtaining seized vehicle on supurdnama — Section
47-D of the Act of 1915 bars the jurisdiction of Court under such
circumstances —Application dismissed.

QU HibAT Hiedl, 1973 (1974 ®T 2), €IIRT 457 Vq 19HIY) g4, 4.4.
(1915 ®T 2), €T 47—V G 47—S1 — TsaY<T d187 Bl YYa 914 v BIST ATl —
Afext @ JAY uRasd @ foav &R sa & 13 — affaeiRa — arfeeror
SRIAIFAT € 9.4, D GRT 457 & A AT U¥d A & Yd YRA DI TS —
JTeERYT BT A, Hdex gRT AR [ARATAT BT AT AT — 9.9, BT ORT
457 & JAaild, 918 B AFRAT 3 AT dwefig T 2 Tl 1915 & Afdrfrm
DI GRT 47—¢ B Icid 3AfrERer @ srfarfzar |@fea 8 9 W@ gy&am )
SIdg[aT e Ut &3 8 Us 9yl fparfafy gem awcft @ — 1915 &
Iferfras o arT 47— S9a uRRafaal @ iavfa ~maraa a1 sifreiRar o
o9 Bl 8 — 3Mde @R |

Ankit Saxena, for the applicant.
Rajbahoran Singh, G.A. for the non-applicants-State.

Short Note
*(24)(DB)
Before Mr. Justice J.K. Maheshwari & Smt. Justice Anjuli Palo
Cr.R. No. 2350/2016 (Jabalpur) decided on 25 February, 2019

MAHESH SAHU ...Applicant
Vs.
SHRIRAKESH SAHU & anr. ...Non-applicants

Criminal Procedure Code, 1973 (2 of 1974), Section 372, Proviso —
Right of Victim to Appeal —Amendment of 31.12.2009 — Date of Offence & Date
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of Order — Held — Apex Court concluded that cause of action to file appeal
accrues in favour of victim only when order of acquittal is passed — If order
has been passed after the date of amendmenti.e. 31.12.2009, then victim has a
right to appeal against acquittal and can also challenge conviction of an
accused for lesser offence or imposing inadequate compensation — Date of
offence has no relevance — In present case, date of judgment of acquittal is
01.10.2015-Appeal is maintainable — Revision allowed.

qUS HibAT Aledl, 1973 (1974 &7 2), €RT 372, YUNqH — UleT Hed T
ST BT SIfEIBIY — 31.12.2009 BT TINEIT — URTE BT Al 7 3 er &7 fafer —
aiffreiRa — waf=a <mred |9 frafia fear @ & sfid uga 3 @1 91
2g® WIS @ vl A »ad a9 YIS d &Idl © o4 Ivfad &1 Qe utiRd 8l
TR 2 — AfS Qe WA 3 fafer st 31.12.2009 & ggarq wika f&am w=m
2, a9 fifsd &l IAWfda & fawg arfia &1 ¥R 2 don 98 AfRgea &1 @y
IuRTy & forg qrafifEg fad S srerar s« gfaax iR &= & fog +f
Al @ FHar 8 — IR ) fafyr &7 I gETaar 1 — qdaq= yHor 4,
Ivfa & ot @Y fafer 01.10.2015 @ — ardiar wivefig @ — gaiEor A9 |

The order of the Court was passed by : J.K. MAHESHWARI, J.

Cases referred :
2011 CriLJ 1962,2018 SCC Online SC 1941.

Ruchika Gohil, for the applicant.
Puneet Shroti, P.L. for the non-applicant No. 2/State.

Short Note
*(25)
Before Mr. Justice Vijay Kumar Shukla
C.R. No. 84/2011 (Jabalpur) decided on 16 January, 2019

MASTRAM ...Applicant
Vs.
KARELAL (THROUGH LRs) ...Non-applicant

Civil Procedure Code (5 of 1908), Section 151 & 152 — Correction in
Judgment/Decree — Accidental Slip or Omission — Scope — Held — Apex Court
concluded that u/S 152 CPC, any clerical or arithmetical mistake in
judgment or decree due to any accidental slip or omission may be corrected
at any time but validity of decree cannot be examined — In present case, in the
decree, condition of return of sale consideration with interest in the event of
failure to execute the sale deed does not amount to accidental mistake or slip
warranting correction of mistake u/S 151 or 152 CPC — Revision dismissed.
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Rifaer gfaar \iedr (1908 &7 5), &1RT 151 T 152 — [9(F / fs@T 4 Gee
— THNRFH el 372747 17 — ifed — AfifeiRa — waf=a =mare™ 9 frsefa
foar 2 & fRyd. o arT 152 @ Siaefd, MHRAS o 3faT dly & SR
ot a1 s 9 I @ srerar v Gdeh o 3 fed W awg garT o
AHdTl 8 uq fed! o faftrmm=rar &1 wdeaer 721 fear s gaar — adar yaror
H, fea1 H, fawa fada &1 Forfea 33 4 fawaar &1 <em 4 <o afea fasa
gfawe @t Il 3 ord, SMHRHAS Tedt srerar o T B o Ry,
SRT 151 3AAAT 152 & IAAd TAd] S GIRT ST qA¥AD 8l — GAA&0
iR |

Cases referred :

2010 (1) MPLJ 98, AIR 1966 SC 1047, (2001) 4 SCC 181, AIR 2008 SC
225,2002 (1) MPLI 475,2008 (2) MPLJ 586, (2001) 5 SCC 37.

R.K. Samaiya, for the applicant.
Dilip Parihar, for the non-applicant.

Short Note
*(26)
Before Smt. Justice Anjuli Palo
M.Cr.C. No. 4471/2019 (Jabalpur) decided on 22 February, 2019

NIZAMUDDIN ...Applicant
Vs.
STATE OF M.P. ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Section 203 & 401(2) —
Revision — Right of Accused — Opportunity of Hearing — Held — Apex Court
concluded that it is a plain requirement of Section 401(2) Cr.P.C. that if
Magistrate dismissed the complaint u/S 203 and a revision has been
preferred by complainant, the accused is entitled for hearing by the
Revisional Court although the impugned order was passed without his
participation — No interference warranted in impugned order issuing
process to accused —Application dismissed.

qUE HiHgr dledl, 1973 (1974 @7 2), &IRT 203 q 401(2) — Y74 —
firgaa &1 siferpre — gadrg @1 sigavy — AffEiRa — afza <w™raE |
frsmftta foar 2 & a8 arT 401(2) T U9, 31 o wse e @ fo afe afog e
= gRT 203 @ Adid yRare @R fear ik aRa€ gRT va ga-evr yxgd
o a2, e, YAeToT <Ay §RT d1s 8¢ §haR © Jefy e
JATQT IUD AT & 91 Ut f&ar a7 o1 — ARRF $1 9" Al A >
AT T A ALY ATITAH TN — IS GRS |
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Cases referred :

(2008)2 SCC 705, Cr.A. No. 1577/2012 decided on 01.10.2012 (Supreme
Court), (2014) 9 SCC 640.

Ishteyaq Hussain, for the applicant.
Devika Singh Thakur, G.A. for the non-applicant/State.

Short Note
*(27)(DB)
Before Mr. Justice Sanjay Yadav & Mr. Justice Vivek Agarwal
F.A. No. 171/2016 (Gwalior) decided on 19 December, 2018

RAKHISHUKLA (SMT.) ...Appellant
Vs.
MANOJ SHUKLA ...Respondent

Hindu Marriage Act (25 of 1955), Section 13-B — Divorce by Mutual
Consent — Rights of Minor Children — Determination — Held — Dissolution of
marriage is between husband and wife where they can give up their rights
and interest in property of other party but rights of minor daughter cannot
be terminated with consent of parents, her legal right will survive and it will
be as per her discretion when she attains majority whether to exercise such
right or not—Application u/S 13-B allowed — Appeal disposed of.

fe=g faars Siferf (1955 @71 25), €RT 13—d — yv&@R& gH=fa gIvT
faare fa=es — gT<aay 9=al @& 3ifersv — raerver — AfffaeifRa — faarg &1
faerest ufar vd u=ht & dr= giar @ &l 3@ R ue @) wufed ¥ 910 IR vd
fod @M ¥&d © WRg Aa—ar @ a9 suTkad Al & ARSRI BI
AT @ fHar o war, SOal e affer Sifag = ik I8 Sua
fadaIfrerR wR 17, W9 98 Jukdal g w7 {6 a1 S S IfreR &1
AT HRAT & Al T8l — TRT 13—d] B A d da AoR — 3diel FRTEHd |

The judgment of the Court was delivered by : VIVEK AGARWAL, J.
Casereferred :
(2017) 8 SCC 746.

Abhishek Bindal, for the appellant.
Arun Sharma, for the respondent.



NOTES OF CASES SECTION

Short Note
*(28)
Before Mr. Justice Sheel Nagu
Cr.R. No. 2/2016 (Gwalior) decided on 2 January, 2019

RISHI JALORI ...Applicant
Vs.
STATE OF M.P. ...Non-applicant

Penal Code (45 of 1860), Section 107 & 306 and Criminal Procedure
Code, 1973 (2 of 1974), Section 228 — Revision Against Charge — Abetment to
Suicide — Held — Deceased, a 17 yrs. old girl of impressionable age — Where
abetment to suicide relates to person of impressionable age, the yardstick of
adjudication becomes stringent — Case against applicant based upon overt
acts of repeated stalking, pressurizing and abusing which on prima facie
assessment, constitutes offence of abetment — Further, as per post mortem
report, deceased was carrying a male fetus — Strong suspicion against
applicant — Framing of charge cannot be found fault with — Revision
dismissed.

QUS fedr (1860 &T 45), €TIRT 107 T 306 U4 GUs HiHAT Wledl, 1973
(1974 @7 2), €T 228 — 3RIY & (A% YAVIET — JTHEAT BT GYVT —
aiffretRa — gfaer e 17 affa feyafaa s @1 a3t — S8T siorEan &1
guiver Hfaywanfaa 9y @ «faa @ w4dfta shar 2, 99 =mafaeiaa &1 aFds
9gd $OIR & W[l & — AP & [d6g THRUI, IRAR YIST H-, <619 o1 ¢4
g aER @& Udhe Al R IERa 2, frae yer geear fafvor wr, gsivor &1
JURTE ST BIaT @ — g9 AR, T gd&vT yfddsd & JgAR, Yiaar s
R YUrEReT fHd gU off — 3Mdes & fawg ued Weg — AIRIY & faxfaa fad
S A BIS <IN A1 URIT ST Ahdl — GAeor ik |

Casereferred :
Cr.R.No.3662/2017 decided on 04.05.2018.

R.K. Sharmawith V.K. Agrawal, for the applicant.
Vivek Bhargava, P.P. for the State.
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Short Note
*(29 (DB)
Before Mr. Justice S.C. Sharma & Mr. Justice Virender Singh
ITA No. 53/2017 (Indore) decided on 6 February, 2019

THE PRINCIPAL COMMISSIONER OF INCOME TAX-I ...Appellant
Vs.
SHRIPUKHRAJ SONI ...Respondent

Income Tax Act (43 0f 1961), Section 148 — Re-assessment — Grounds —
Notice issued to respondent and his assessment was re-opened — Held —
Assessment has been done on basis of notings found in the books of third
person — Apex Court concluded that incriminating materials in form of
random sheets, loose papers, computer prints, hard disc and pen drive are
inadmissible in evidence as they are in the form of loose papers — In present
case, entries found during search and seizure which are on loose papers, are
being made basis to add income of respondent— Appeal was rightly dismissed
by the Tribunal — Appeal dismissed.

STIBHY SETIT (1961 BT 43), &IRT 148 — Ya:—[TEqivor — 3ITENR —
gaeft 31 Fifew St fovar =r qen sueT fMeiRer g =re fear war o —
aiftfreRa — faizor, TR aafea @) fearel § arf =i fwfry & smer w
forar T o — wat=a =arETea A frasfita fear 2 6 Ysa ficw, ga s,
e} e, BTSfS¥® AR U §1d & w9 A JURTE § B dlell AR Aed
# U1y 8 2, P 98 Go STl & BT H 2 — AN gHoT A, qareh AR
=il @ SR Yol SISl & w4 A 9rRA 78 yfafRedl &1 yaeff @1 ama 9 e
Y JATIR F9TAT ST 3BT @ — DT gRT fied Sfaa wu @ @R — arfia
iR |

The judgment of the Court was delivered by : S.C. SHARMA, J.
Casesreferred :
(1998)3 SCC410,[2017] 77 taxmann.com 245 (SC).

Veena Mandlik, for the appellant.
Sumit Nema with A. Gupta, for the respondent.
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L.L.R. [2019] M.P. 507 (SC)
SUPREME COURT OF INDIA
Before Smt. Justice R. Banumathi & Mr. Justice Vineet Saran
Cr.A. No. 21-22/2011 decided on 26 September, 2018

STATE OF M.P. ...Appellant
Vs.
CHHAAKKI LAL & anr. ...Respondents

(Alongwith Cr.A. Nos. 23-24/2011)

A. Penal Code (45 of 1860), Section 302 — Sole Eye Witness —
Appreciation of Evidence — Weapon of Offence — Appeal against acquittal —
Held — High Court ignored credible evidence of sole eye witness which is
corroborated by medical evidence and evidence of ballistic expert and
unnecessarily laid emphasis on minor contradictions and omissions which
are immaterial — Testimony of sole eye witness cannot be discarded merely
because she is related to deceased — It is well settled that it is not the number
but the quality of evidence that matters — Opinion of Ballistic expert tallying
with the arms recovered from accused — Any slight variation in description of
weapon is not fatal for prosecution — Delay in FIR properly explained —
Judgment of acquittal suffers from serious infirmity and is set aside —
Accused convicted u/S 302 IPC. (Paras22,23,27,29,35 & 36)

@. QU W ledl (1860 BT 45), €177 302 — VHHTH &<l wredl — areg
T AT — SIYRTE &1 IRF — {I9qfdd & fdwg ardier — aitifaiRa — S=a
ATATAA A YA dgaefl wefl & e a1 sFewn fear o fe
Fafecdia giea don grEifie) fagive gRT 9yt € 3R - awEas wu 9 1M
faRtemaral g ol &1 Aew fear o aRdEH @ — ueAr ageeff weh @
TRE1E 1 93 sufay sRdIeR 11 faar o1 9oar f& 98 gae | wafda @ —
Ig GRAMUG © 6 e @7 g=ar 81 dfed IUP! [uawl Wed v&dl & —
e ! faeiag @ ¥, e 9 axrIE IRAl 9 Ad @l @ — I @ fdavor
H $I¥ godl AT AR, AT G O1dd 481 8 — Yo a1 yfde # fadq
3! Sfaa wu 9 wse fear & — e &1 Fofa, 1R ST 9 afia aen
IUTET fHAT AT — AR B &RT 302 WL H. & Adld srvlig fear 1am |

B. Penal Code (45 of 1860), Section 302 — Delay in FIR — Held — It
is not expected from the sole eye witness, a 70 yrs. old rural woman to leave
the dead bodies of family members at the spot and go 10 km. to police station
to lodge the complaint — Delay properly explained and is not fatal for
prosecution. (Para24 & 25)

. qUS HledT (1860 BT 45), €IRT 302 — Y4 §F+1 GfadsT 4 fdcq
— ffeiRa — v w3 ageefl ael e 70 adfta yrfior afzer 49, asRar @



508 State of M.P. Vs. Chhaakki Lal (SC) LL.R.[2019]M.P.

Wl & Yd IRRI I gcTRAd IR B, Rarad g6l &3+ @ forg 10 fo .
TR yferd o e safara € @ — facie sfaa wu 4 wse f&ar T qor
Ifrre & fog amas 98 2|

C. Criminal Procedure Code, 1973 (2 0f 1974), Section 154 — FIR —
Held — FIR is not an encyclopedia which is expected to contain all minute
details of prosecution case — It may be sufficient if broad effects of the case is
stated therein. (Para19)

T, QUS HibAT Hledl, 1973 (1974 &T 2), &7 154 — YH a1
gfade7 — afieaiRa — veom gaan ufddea I3 favasiy & oA
ARSI UHRvT & |1 Y& faavon &1 qura e uferd 8l — Jg vai« 8l "gabdl
2 afe SO YHvT & ATYS yATa 33 1§ )|

D. Penal Code (45 of 1860), Section 302 — Sentence — Murder of 4
persons including a child of three years — Trial Court awarded death
sentence — Held — Incident is of 2006 — Looking to facts and circumstances
and the passage of time, award of death penalty is not warranted and
imposing sentence of life imprisonment would meet the ends of justice.

(Para 37)

g QUS Wiadr (1860 &7 45), €IIRT 302 — TUSIG ¥ — AR Afaddl Y
T o ua 19 adfa arae W e — faarer <grre 9 yggvs yeE
farar — arfifreiRa — aer 2006 @1 @ — d2al vd uRRefadl e fia 9o awd
$I @ Y YIS UG [HAT SIET AMaIS 81 2 3R oilad HRIEN ST
TUSTRY JERITIT HY <1 &T ST YT BT |

E. Criminal Practice — Appeal Against Acquittal — Held — In appeal
against acquittal, appellate Court would not ordinarily interfere with order
of acquittal but where the order suffers serious infirmity, this Court can re-
appreciate the evidence and reasoning upon which acquittal is based.

(Para 35)

S qIfvs® ygfa — zivgfda & fAeg sl — siffeaiRa —
Jvfa @ fawg afila o, ardieh <rared <Iwfda @ smeer § wE=IG:
FEAAY TS BRI UG o3 AT THR S & I 2, I ATl 918 ¢d ad
fore uR <o e 2, T g edihT $R Ahdl © |

Casesreferred:

(2009) 11 SCC 588, (1985) 1 SCC 505, (2012) 1 SCC 10, (2016) 3 SCC
26,(2016)3 SCC 317, (2015)9 SCC 588.
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JUDGMENT

The Judgment of the Court was delivered by
R. BANUMATHI, J. :- These appeals arise out of the judgment of the High court of
Madhya Pradesh in Criminal Death Reference No.2 of 2008 in and by which the
High Court has allowed the appeal filed by the respondents-accused thereby
acquitting the respondents-accused under Section 302 IPC and setting aside the
death penalty awarded to the respondents/accused and his son accused Akhilesh
by the trial court.

2. During the pendency of these appeals, respondent No.2-Akhilesh had died
and by the order dated 28.02.2017, the appeal against respondent No.2 was
dismissed as abated.

3. Briefly stated case of the prosecution is that on 20.02.2006 at about 12.00-
12.30 p.m., Kesar Bai (PW-1), her daughter-in-law deceased Phoolwati and
grandson Rinku aged three years were going towards the field to cut the mustard
crop. Deceased Ganeshi Bai who was the daughter of Kesar Bai (PW-1) and
deceased Ganga Singh who was the son of the jeth of Ganeshi Bai were little
ahead to them. As soon as Kesar Bai reached near Madhawala Danda on the public
way, she heard the sound of four to five gun-shots fired and saw the accused firing
at Ganga Singh and Ganeshi Bai. Thereafter, accused Chhaakki Lal and his son
Akhilesh carrying the guns came towards them from the front side. Chhaakki Lal
told Kesar Bai (PW-1) that they have already killed her daughter, Ganeshi Bai and
Ganga Singh and now the turn is hers. Chhaakki Lal-accused No.1 then fired at
Phoolwati in her abdomen, the second fire was fired by Akhilesh-accused No.2 at
Rinku. Then accused-Chhaakki Lal jumped on the child Rinku due to which the
intestines of Rinku tossed out because of the impact and as a result, he died on the
spot. Kesar Bai (PW-1) challenged the accused persons and said 'what are you
waiting for, kill me now'. Chhaakki Lal is said to have replied that he would not
kill her as she will die automatically after looking at these incidents. Complaint -
Dehati Nalishi (Ex. P-1) was recorded on 20.02.2006 and after initial
investigation, FIR was registered under Section 302 IPC read with Section 34 IPC
and Sections 25, 27, 29 and 30 of the Arms Act against both the accused persons
(Ex. P-25-26).

4. Dr. S.K. Singh Niranjan (PW-6) conducted post-mortem on the dead
bodies of all the four deceased namely Phoolwati, Rinku Singh, Ganeshi Bai and
Ganga Singh and noted the injuries and issued post-mortem certificates. Accused
Chhaakki Lal and Akhilesh were arrested on 26.02.2006. Based on the disclosure
statement of Chhaakki Lal-accused No.1, a katfa had been seized vide seizure
memo Ex. P-20. Based on the disclosure statement of Akhilesh-accused No.2, a
12 bore gun along with two live cartridges of 12 bore was seized from Akhilesh.
Also a gun licence of accused-Chhaakki Lal had been seized from Akhilesh vide
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seizure memo Ex. P-21. According to the FSL reports (Exts. P-31, P-32 and P-33),
the fired kartoos Ex.EC-1 to Ex.EC-4 had been fired by pistol Ex. A-4, the two
live kartoos Ex. LR-1 and LR-2 could be fired by 12 bore gun/bandook (Ex. A-3),
Exs. EB-1 and EB-2 was fired by rifle weapon. Ex.-EB-3 can be part of Ex.-EB-2.

5. To bring home the guilt of the accused, prosecution has examined PW-1 to
PW-13 and exhibited number of documents. The accused were questioned under
Section 313 Cr.P.C. about the incriminating evidence and circumstances and the
accused denied all of them. Accused in their defence stated that deceased Ganga
Singh was a person of criminal character who was also in collusion with dacoits
and engaged in theft and snatching. The accused persons have stated that due to
previous enmity, they have been falsely implicated. Upon consideration of
evidence of Kesar Bai (PW-1) and other evidence adduced by the prosecution, the
trial court held accused Nos.1 and 2 guilty under Section 302 IPC read with
Section 34 IPC. The trial court held that the case would come under the category
of 'rarest of rare cases' and awarded death penalty to both the accused persons
apart from imposing a fine of Rs.5,000/-each. In appeal, the High court allowed
the appeal preferred by the accused. The High Court found that the evidence of
sole eye witness Kesar Bai (PW-1) is not reliable and that the same is full of
contradictions and omissions. The High Court held that Kesar Bai (PW-1) isnot a
reliable witness and on those findings reversed the verdict of conviction and
acquitted the accused persons.

6. Heard learned counsel for the State of Madhya Pradesh and learned
counsel for the respondents/accused. Learned counsel for the State of Madhya
Pradesh submitted that the evidence of Kesar Bai (PW-1) was credible and
acceptable and the same was supported by other evidence and circumstances and
the High Court erred in disbelieving the evidence of Kesar Bai (PW-1). It was
further contended that the delay in sending the weapons for examination to
Forensic Science Laboratory on 19.04.2006 which were recovered on 01.03.2006
was a mistake/omission on the part of B.L. Dhanele -Investigating Officer (PW-
13) and the benefit of such omission cannot be given to the accused. It was urged
that the High court was wrong in believing the story of the defence to the effect
that all the four deceased were killed by the dacoits as the deceased Ganga Singh
had illegal relations with the dacoits and the High court has failed to see that the
story of the defence was without any basis.

7. Contention of the respondent/accused is that Kesar Bai (PW-1) is not an
honest and trustworthy witness because there are lot of improvements on
important aspects in her court depositions on vital aspects. Assailing the evidence
of Kesar Bai (PW-1), the learned counsel inter alia made the following
submissions:-
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* In her court deposition, Kesar Bai (PW-1) claimed that she had
witnessed the murder of Ganga Singh and Ganeshi Bai whereas in
the police complaint, she stated that she heard four to five gun shots
and thereafter when she reached there, she saw the
respondents/accused Chhaakki Lal and Akhilesh proceeding
towards them;

* Improved version of Kesar Bai (PW-1) as to the overt act attributed
to Chhaakki Lal that he threw Rinku on the ground and jumped upon
his abdomen region as a result of which his intestines came out did
not find place in the FIR.

8. The learned counsel appearing for the respondents-accused submitted that
the evidence of sole witness Kesar Bai (PW-1) could not have formed the basis for
conviction and the High Court has rightly discarded the evidence of Kesar Bai
(PW-1) and has rightly set aside the conviction and acquitted the accused.

9. We have carefully considered the rival contentions and perused the
impugned judgment, evidence and materials placed on record. The point falling
for consideration is whether the High court was right in reversing the verdict of
conviction of the respondents-accused and acquitting them from the charges
under Section 302 IPC.

10. It is the case where four people were murdered in the broad day light. One
of the deceased - Rinku was a child of three years of age. Case of the prosecution is
based upon the sole testimony of Kesar Bai (PW-1). In her evidence, Kesar Bai
(PW-1) has stated that Ganga Singh and Ganeshi Bai had gone ahead for cutting
the neem tree and that she (PW-1), her daughter-in-law Phoolwati and grandson
Rinku were following them. Kesar Bai (PW-1) stated that when they reached at
Madhawala Danda, Ganga Singh was at a distance of 10-15 feet and that she saw
accused Chhaakki Lal and Akhilesh firing gun-shot at Ganga Singh and thereafter
firing gun-shot at Ganeshi Bai. Then accused-Chhaakki Lal and Akhilesh came
towards Phoolwati and Chhaakki Lal fired the bullet in the abdomen of
Phoolwati. Akhilesh also fired at Phoolwati. Akhilesh fired at Rinku and
Chhaakki Lal had thrown Rinku on the ground. Chhaakki Lal also fired at Rinku.
Chhaakki Lal climbed over Rinku and jumped, due to which, his intestines came
out. When Kesar Bai (PW-1) told them to kill her also by firing, Chhaakki Lal
replied that they would not kill her and that she had to see all these things and then
she would die automatically.

11.  Thakurdas (PW-2) who is Village Chowkidar stated that he had heard
about the incident from Kesar Bai (PW-1) and gone to the place of the incident and
saw the dead bodies of Ganga Singh, Ganeshi Bai, Phoolwati and Rinku.
Thakurdas (PW-2) stated that when he reached the village, Kesar Bai (PW-1) was
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weeping and she told him that Chhaakki Lal and his son Akhilesh had committed
all the four murders when they were going towards the field.

12.  The prosecution case revolves around the solitary testimony of eye-
witness Kesar Bai (PW-1) which was accepted by the trial court as trustworthy.
While reversing the verdict of conviction, the High Court held that the evidence of
Kesar Bai (PW-1) is fraught with inconsistencies and hence, her evidence is not
reliable. The High court pointed out that the evidence of Kesar Bai (PW-1) is
exaggerated and that accused-Chhaakki Lal fired at Rinku is totally missing in her
statement (Ex.-P1). The High Court also pointed out further inconsistencies.

13. In her evidence before the court, Kesar Bai (PW-1) stated that when she
and her daughter-in-law Phoolwati and grandson Rinku reached near Madhawala
Danda, other deceased persons namely Ganeshi Bai and Ganga Singh were only
ten paces away from them and that she saw both the accused firing at Ganga Singh
and Ganeshi Bai and thereafter the accused came towards her. In Dehati Nalishi-
complaint (Ex.-P1), Kesar Bai (PW-1) stated that she heard four-five gun shots
and then saw the accused coming towards her telling that they have killed Ganeshi
Bai and Ganga Singh and then fired at Phoolwati and child Rinku. The High Court
held that in the version of Kesar Bai (PW-1) before the court, there is a material
improvement and that the evidence of Kesar Bai (PW-1) isnotreliable.

14.  Of course, there is a slight improvement in the version of Kesar Bai
(PW-1) before the court but the circumstance under which Dehati Nalishi-
complaint (Ex.-P1) was recorded has to be seen. Kesar Bai (PW-1) has lost her
four kith and kin. At the time when Dehati Nalishi-complaint (Ex.-P1) was
recorded, Kesar Bai (PW-1) must have been grief-stricken and under mental
trauma and she might have stated that she heard four-five gun shots and then saw
the dead bodies of Ganga Singh and Ganeshi Bai and then the accused came near
Phoolwati and child Rinku and fired at them.

15. Learned counsel for the respondent/accused submitted that in her cross-
examination, Kesar Bai (PW-1) stated about one assailant Kailash and also named
in Dehati Nalishi and the said Kailash was detained by the police for one or two
days after the incident but later let off by the police because of the pressure. It was
submitted that mention of another assailant Kailash by Kesar Bai (PW-1) raises
serious doubts about the prosecution case. Ex.-P1-Dehati Nalishi was an earliest
one lodged on the date of incident on 20.02.2006 at 05.15 pm. Name of Kailash is
not mentioned in Ex.-P1-Dehati Nalishi. FIR (Ex.-P25-26) also does not contain
the name of alleged assailant Kailash. Since name of Kailash was not mentioned
either in the Dehati Nalishi or FIR, the answers elicited from Kesar Bai (PW-1) in
the cross-examination regarding Kailash does not affect her credibility. It is also
pertinent to point out that in her cross-examination, though Kesar Bai (PW-1) had
stated that Kailash was taken to police custody after two to three days of
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complaint, Kesar Bai (PW-1) stated that she cannot say that whether police had
taken Kailash to custody in connection with her case or other case.

16.  Though much arguments are advanced regarding the alleged involvement
of Kailash and that he was taken to custody, the entire argument advanced qua one
Kailash is based upon certain answers elicited from Kesar Bai (PW-1). The
Investigating Officer has also denied that he has brought Kailash and one
Ardaman and kept them in custody for 4-5 days. He has also denied that based on
the statement of Kesar Bai (PW-1), he kept their guns. Investigating Officer has
denied that he released both Kailash and Ardaman due to some pressure and
falsely involved respondents/accused. Investigating Officer has also denied that
Kesar Bai (PW-1) had told him that Kailash and Ardaman had done the incident
through dacoits. Investigating Officer has also denied that Kesar Bai (PW-1) had
named Kailash and Ardaman in her statement and the same was not written by
him. In the light of categorical denial by the investigation, there is no merit in the
contention of the respondent/accused as to the alleged involvement of Kailash.

17. In his evidence, Ram Naresh (PW-3) stated that the dead bodies of
Ganeshi Bai and Ganga Singh were found close to each other and that dead bodies
of Phoolwati and Rinku were at a distance of 25-30 feet away from the dead
bodies of Ganeshi Bai and Ganga Singh. In his statement, B.L. Dhanele -
Investigating Officer (PW-13) has stated that dead body of Phoolwati was at a
distance of about fifty yards from the dead bodies of Ganeshi Bai and Ganga
Singh and that has been mentioned by him in the Site Plan (Ex.-P24).

18. After referring to the Site Plan (Ex.-P24) and the evidence of Ram Naresh
(PW-3) and PW-13-I0, the trial court pointed out that the place where Phoolwati
and Rinku were shot and dead bodies of Ganeshi Bai and Ganga Singh were
found, were at a short distance of about fifty yards. The trial court observed that
since the distance was not far away, case of the prosecution that Ganga Singh,
Ganeshi Bai, Phoolwati and Rinku were all shot by the accused in the course of the
same transaction is established by the oral evidence of Kesar Bai (PW-1) and also
by the Site Plan (Ex.-P24). After referring to the evidence of PW-13-Investigating
Officer and Site Plan (Ex.-P24), when the trial court has recorded that the firing of
all the four deceased were in the course of the same transaction, the High Court
ought not to have doubted the version of Kesar Bai (PW-1) on the slight
improvement made in her evidence. For the sake of arguments, even assuming
that PW-1 could not have seen the firing at Ganeshi Bai and Ganga Singh, her
evidence is to be accepted to the extent of the occurrence of firing at deceased
Phoolwati and child Rinku. In her statement Kesar Bai (PW-1) has stated that after
gun shot fired at deceased Rinku, accused-Chhaakki Lal threw the child Rinku on
the ground and also jumped on his abdomen, as a result of which intestines came
out. The learned counsel for the respondents-accused submitted that Chhaakki
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Lal jumping on the abdomen of the child Rinku was not mentioned in Dehati
Nalishi (Ex.P.1) and FIR and this material omission suggests that Kesar Bai
(PW-1) exaggerated her version about throwing of child Rinku on the floor and
jumping on his abdominal region.

19. FIR is not an encyclopaedia which is expected to contain all the minute
details of the prosecution case, it may be sufficient if the broad effects of the
prosecution case are stated in the FIR. In this case, firing by accused-Chhaakki
Lal at child Rinku was stated in the FIR and the omission of minute detail that
Chhaakki Lal jumped on the abdomen of child Rinku cannot be regarded as fatal
to the prosecution case. As discussed earlier, the effect of the occurrence on the
mind of an old woman like Kesar Bai (PW-1) cannot be measured in yardstick.
Being grief-stricken because of the death of her four kith and kin, it may not have
occurred to Kesar Bai (PW-1) to narrate all the minute details of the occurrence.
The non-mention of accused-Chhaakki Lal throwing the child Rinku on the
ground and jumping on his abdomen due to which the intestine came out cannot
be regarded as fatal to the prosecution case.

20.  The High Court acquitted the accused merely on the ground that the
evidence of Kesar Bai (PW-1) is fraught with contradictions. Kesar Bai (PW-1)
was a rustic villager and also aged. After seeing her own daughter and daughter in
law and grandson being put to death, she must have been under tremendous shock.
Kesar Bai (PW-1) was deposing in the court after some time. Naturally, there are
bound to be variations from her earlier version. The trial court which had the
opportunity to observe the demeanour of the witnesses found that the evidence of
PWs is credible and trustworthy. While so, the High Court ought not to have
recorded a finding raising doubts about the credibility of Kesar Bai (PW-1).

21.  Thetrial court had the opportunity of seeing and observing the demeanour
of the witnesses and the views of the trial court as to the credibility of the
witnesses is entitled to great weight. Unless the appreciation of evidence by the
trial court was vitiated by serious error, the findings recorded by the trial court
oughtnot to have been interfered by the High Court.

22. In our considered view, the High court erred in doubting the testimony of
Kesar Bai (PW-1). It would be unreasonable to contend that merely because Kesar
Bai (PW-1)isrelated to the deceased and that there were contradictions in her
evidence, her evidence has to be discarded. Discrepancies which do not shake the
credibility of the witness and the basic version of the prosecution case are to be
discarded. If the evidence of the witness as a whole contains the ring of truth, the
evidence cannot be doubted. In Prithu alias Prithi Chand and Another v. State of
Himachal Pradesh (2009) 11 SCC 588, it was held as under:-
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"14. In Bharwada Bhoginbhai Hirjibhai v. State of Gujarat (1983) 3
SCC 217, it was observed that undue importance should not be attached
to omissions, contradictions and discrepancies which do not go to the
root of the matter and shake the basic version of the prosecution
witnesses. A witness cannot be expected to possess a photographic
memory and to recall the details of an incident verbatim. Ordinarily, it so
happens that a witness is overtaken by events. A witness could not have
anticipated the occurrence which very often has an element of surprise.
The mental faculties cannot, therefore, be expected to be attuned to
absorb all the details. Thus, minor discrepancies were bound to occur in
the statement of witnesses."

The same principle was reiterated in State of U.P. v. M.K. Anthony (1985) 1 SCC
505.

23. The High court proceeded on the footing that the evidence of Kesar Bai
(PW-1) being the solitary witness is not reliable to base the conviction unless
corroborated in material particulars. As discussed above, so far as the place of
occurrence is concerned, the evidence of PW-1 is amply corroborated by other
evidence. It is fairly well settled that it is not the number; but the quality of the
evidence that matters. In terms of Section 134 of the Evidence Act, "no particular
number of witnesses shall in any case be required for the proof of any fact". The
test whether the evidence has a ring of truth is cogent and trustworthy. In Prithipal
Singh and Others v. State of Punjab and Another (2012) 1 SCC 10, it was held as
under:-

"49. This court has consistently held that as a general rule the court can
and may act on the testimony of a single witness provided he is wholly
reliable. There is no legal impediment in convicting a person on the sole
testimony of a single witness. That is the logic of Section 134 of the
Evidence Act. But if there are doubts about the testimony, the court will
insist on corroboration. In fact, it is not the number or the quantity, but
the quality that is material. The time-honoured principle is that evidence
has to be weighed and not counted. The test is whether the evidence has a
ring of truth, is cogent, credible and trustworthy or otherwise. The legal
system has laid emphasis on value, weight and quality of evidence,
rather than on quantity, multiplicity or plurality of witnesses. It is,
therefore, open to a competent court to fully and completely rely on a
solitary witness and record conviction. Conversely, it may acquit the
accused in spite of testimony of several witnesses if it is not satisfied
about the quality of evidence."

The same principle was reiterated in Sudip Kumar Sen alias Biltu v. State of West
Bengal and others (2016) 3 SCC 26.

24.  The version of the prosecution was doubted by the High Court on the
ground that FIR was registered after much delay. As per Dehati Nalishi-complaint
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(Ex.-P1), time of incident was at about 12.00-12.30 pm on 20.02.2006 and Dehati
Nalishi-complaint (Ex.-P1) was written at 05.15 pm on the same day. PW-13-10
stated that on 20.02.2006, he was on duty at Health Mela in Senwdha and on
receipt of information from SDO Smt. Rekha Singh, he reached the place of
occurrence and wrote Dehati Nalishi-complaint (Ex.-P1). After the inquest and
the preliminary investigation like preparation of spot map, seizure etc. on
20.02.2006, FIR was registered on 21.02.2006 at about 02.00 pm. Ramveer (PW-
8), son of Kesar Bai (PW-1) was not present in the village and that he had gone to
see his sister. When all the family members of PW-1 were killed and her son
Ramveer (PW-8) away from the village, it cannot be accepted from Kesar Bai
(PW-1) a seventy years old rural woman to leave the dead bodies of family
members at the spot and go to the police station situated at a distance of ten
kilometres to lodge the complaint. As pointed out by the trial court, the delay in
registration of FIR has been properly explained.

25.  Delay in setting the law in motion by lodging the complaint or registration
of FIR is normally viewed by courts with suspicion because there is possibility of
concoction of the case against the accused. But when there is proper explanation
for the delay, the prosecution case cannot be doubted on the ground that there was
delay in registration of FIR. In this case, the delay in FIR has been properly
explained and the same is not fatal to the prosecution case.

26.  The High Court referred to the evidence of Mewalal (PW-11) who in his
cross-examination has stated that he saw PW-1 weeping at 08.00-09.00 am and
that PW-1 told him that accused persons have killed Ganga Singh, Ganeshi Bai,
Phoolwati and Rinku. Be it noted that Mewalal (PW-11) in his chief-examination
stated that at about 12.00-12.30 pm, when he was present at his home in village
Ruhera, he heard the firing sound of five-six gun shots and that PW-1, mother-in-
law of Phoolwati passed from the passage crying and saying that the accused
Chhaakki Lal and Akhilesh had committed the murder of her daughter-in-law
Phoolwati, her grandson Rinku, Ganeshi Bai and Ganga Singh in Mandawali
Dang. Resiling from his version in the chief-examination, in cross-examination,
PW-11 stated that at about 08.00-09.00 am, when he was in his house, PW-1 came
to his house saying that accused Chhaakki Lal and Akhilesh have committed
murder of her daughter-in-law Phoolwati, her grandson Rinku, Ganeshi Bai and
Ganga Singh. The learned counsel appearing on behalf of the respondent/accused
submitted that the prosecution has not treated PW-11 hostile and the statement of
PW-11 in his cross-examination throws serious doubts about the time and the
manner of occurrence. Of course, PW-11 was not treated hostile; but his
prevaricating version stood in the cross-examination neither affects his version in
the chief-examination nor does it affect the prosecution case. The High court was
not right in doubting the prosecution case and the trustworthiness of Kesar Bai
(PW-1) based on the evidence of an infirm witness like PW-11.
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217. The accused were arrested on 26.02.2006 and on the basis of the
disclosure statement recorded under Section 27 of the Evidence Act, on
01.03.2006, one 0.315 bore katta/desi pistol (Ex.-A4) was seized at the instance of
accused Chhaakki Lal vide seizure memo Ex.-P20. One 12 bore gun (Ex.-A3)
along with two live cartridges (Ex.-EB1 and EB2) and a gun licence of accused
Chhaakki Lal have been seized under seizure memo Ex.-P21 from accused
Akhilesh. One petal khoka of 0.315 bore (Ex.-P8) was recovered from the dead
body of Phoolwati. Two fired cartridges of 0.315 bore (Ex.-P7) were found near
the dead bodies of deceased Ganeshi Bai and Ganga Singh respectively. In
Ex.-P32 and Ex.-P33, the Ballistic expert opined that the fired kartoos (Ex.-EC1
to EC4) have been fired from 0.315 bore katta/desi pistol (Ex.-A4). Likewise, in
Ex.-P32 and Ex.-P33, the Ballistic expert opined that the two live kartoos
(Ex.-LR1 and LR2) could have been fired from 12 bore gun (Ex.-A3). The opinion
of the Ballistic expert tallying with the arms recovered from the accused is seen
from the following:-

Accused Fired at Arm recovered Opinion of Ballistic report
Chhaakki  |Phoolwati  |315 pore katta According to the FSL reports (Ex.- P31, P32

Lal (A1) (Ex.- Ad)- Desi Pistol|and P33), the fired kartoos (Ex.-EC1 to Ex--
seized under Ex. EC4) has been fired by 0.315 bore katta, a
P20 desi pistol (Ex. A4). EB - 2 bullet recovered
from the body of Ganga Singh was fired from
0.315 bore katta (Ex. A4). EB-3 can be part
of EB-2.
?:2;'65?1 Rinku 12 bore gun According to the FSL reports (Ex. P31, P32

(Ex.- A3) and two live |and P33), two live kartoos (Ex.-LR1 and LR2)
cartridges (EB1 + | could be fired by 12 bore gun (Ex. - A3). Ex.-
EB2) seized under |EB-1 is fired by 12 bore gun (Ex.- A3) which
Ex. P21 was found from the dead body of Rinku.

The opinion of the Ballistic expert that the fired karfoos has been fired by 0.315
bore katta/desi pistol (Ex.-A4) recovered from accused Chhaakki Lal and the
opinion that live kartoos (Ex.-EB1 and EB2) were fired from 12 bore gun
(Ex.-A3) recovered from accused Akhilesh amply proves the involvement of the

complicity of the accused in the occurrence thereby corroborating the evidence of
PW-1.

28.  As pointed out earlier, country made pistol of 315 bore was recovered
from Chhaakki Lal on 01.03.2006 (seizure memo Ex.-P20) and 12 bore gun was
recovered from Akhilesh (Ex.-P21). Contention of the learned counsel for the
respondent is that Ex.-P20 refers to recovery of 315 bore katta whereas the FSL
report (Ex.-P32) speaks about the examination of country made pistol of 0.315
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bore. Further contention of the respondent/accused is that it has not been
explained as to how country made pistol of 315 bore has been transformed into
0.315 bore during FSL report (Ex.-P32).

29. Of course, in Ex.-P20, it is stated that 315 bore katfa was recovered from
Chhaakki Lal and the same is also mentioned in the sanction order under the Arms
Act (Ex.-P14). No doubt, in FSL report (Ex.-P32), the gun which was examined
by the ballistic expert is stated as 0.315 bore katta. There seems to be no variation
in the pistol which was seized by the police and the one that was examined by the
ballistic expert. The difference seems to be only in the description of 375 bore
katta and 0.315 bore katta. Investigating Officer who seized the weapon and the
one who wrote Ex.-P20 are not ballistic experts and are only laymen in so far as
the examination of guns/pistol. Any slight variation in the description of katta
recovered from Chhaakki Lal does not make it a different katta from the one
which was examined by the ballistic expert (0.315 bore katta).

30. Contention of the respondent/accused is that the FSL Report does not say
anything about the use of rifle by any of the assailants. It was submitted that EB-1
and EB-2 cannot be fired by a country made pistol of 0.315 bore or a gun of 12
bore and that EB-1 and EB-2 must have been fired from some other big size gun. It
was submitted that Kesar Bai (PW-1) has named one Kailash in her cross-
examination that the said Kailash was kept in custody for about four to six days
and the possibility that the gun recovered from Kailash was planted on Chhaakki
Lal cannot be ruled out. It was further submitted that country made pistol
examined by the FSL must have been recovered only from Kailash and the
discrepancies between the recovery and the FSL report has not been properly
explained.

31. It appears that there is no 315 bore gun but only 0.315 bore gun. The
description given by the police that the recovered gun from Chhaakki Lal was 315
bore gun is only a mistaken description.

32. Investigating Officer has stated that Kesar Bai (PW-1) told in her
statement recorded by him that the accused used big guns. Kesar Bai (PW-1)
being a rustic village woman may not have been in a position to give proper
description of the gun; the accused cannot take advantage of the answers elicited
from Kesar Bai (PW-1) that "' the accused persons were holding big size gun'’ as
it was only a manner of description by a rustic villager like Kesar Bai (PW-1). The
contention of the respondents that only "big sized gun" stated by Kesar Bai
(PW-1) could have been the gun of Kailash who was taken to custody by the police
along with his gun and later released. This contention does not merit acceptance.
Investigation Officer has categorically denied that the big guns were of Kailash
and Ardaman. Investigating Officer has also denied that because of pressure he
did not implicate Kailash and Ardaman and falsely implicated the accused.
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33. For reversing the verdict of conviction, the High Court has pointed out
that there was delay in sending the seized gun and pistol (recovered on
01.03.2006) which was sent to the FSL only on 19.04.2006. The High Court has
doubted the case of prosecution by observing that apart from delay in sending the
seized guns/pistol, there is no material showing as to where the seized weapons
were kept during the period from 01.03.2006 to 19.04.2006. Such delay in
sending the recovered weapons to FSL could only be an omission or lapse on the
part of the Investigating Officer. Such omissions or lapses in the investigation
cannot be a ground to discard the prosecution case which is otherwise credible and
cogent. In Nankaunoo v. State of Uttar Pradesh (2016) 3 SCC 317, it was held as
under:-

"9.... Any omission on the part of the investigating officer cannot go
against the prosecution case. Story of the prosecution is to be examined
dehors such omission by the investigating agency. Otherwise, it would
shake the confidence of the people not merely in the law enforcing
agency butalso in the administration of justice".

34. In V.K. Mishra and Another v. State of Uttarakhand and Another (2015) 9
SCC 588, it was held as under:-

"38. The investigating officer is not obliged to anticipate all possible
defences and investigate in that angle. In any event, any omission on the
part of the investigating officer cannot go against the prosecution.
Interest of justice demands that such acts or omission of the
investigating officer should not be taken in favour of the accused or
otherwise it would amount to placing a premium upon such omissions".

35.  We are conscious that in an appeal against acquittal, the appellate court
would not ordinarily interfere with the order of acquittal. But where the approach
of the High Court suffers from serious infirmity, this court can reappreciate the
evidence and reasonings upon which the order of acquittal is based. A miscarriage
of justice which may arise from the acquittal of the guilty is no less than from the
conviction of the innocent. Upon reappreciation of the evidence and the
reasonings of the trial court and the High Court, in our considered view, the
judgment of the High Court suffers from serious infirmity. The High Court erred
in doubting the version of PW-1-the sole eye witness whose evidence is
corroborated by the medical evidence and the evidence of ballistic expert. The
High Court did not appreciate the evidence of PW-1 in proper perspective and
erred in disbelieving her version on the contradictions which are not material. The
High court erred in rejecting the credible evidence of Kesar Bai (PW-1), which in
our considered view resulted in serious miscarriage of justice, where four persons
were murdered.

36.  Where the evidence has not been properly analysed or the High court has
acted on surmises and findings of the impugned judgment is unreasonable, it is the
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duty of the appellate court to set right the wrong. In the instant case, the High court
has ignored the credible evidence of Kesar Bai (PW-1) and unnecessarily laid
emphasis on the minor contradictions and omissions. However, the order of
acquittal by the High court cannot be sustained and the judgment of the trial court
isto berestored.

37.  After convicting the accused Chhaakki Lal and Akhilesh under Section
302 IPC, the trial court held that the case would be one of the 'rarest of rare cases'
and awarded death penalty. The occurrence was of the year 2006 and moreover,
the appeal against second accused -Akhilesh has been abated due to his passing
away. Therefore, considering the facts and circumstances of the case and the
passage of time, we are of the view that awarding of death penalty is not warranted
and imposing sentence of life imprisonment upon the respondents/accused
Chhaakki Lal would meet the ends of justice.

38.  In the result, the impugned judgment is set aside and these appeals are
allowed. The judgment of the trial court convicting the respondent/accused
Chhaakki Lal under Section 302 IPC is restored and the respondent/accused is
sentenced to undergo imprisonment for life. The respondent/accused Chhaakki
Lal shall surrender himself forthwith within a week to serve the remaining
sentence failing which he shall be taken into custody.

Appeal allowed

I.L.R. [2019] M.P. 520 (SC)
SUPREME COURT OF INDIA
Before Smt. Justice R. Banumathi & Ms. Justice Indira Banerjee
Cr.A. No. 2301/2009 decided on 23 October, 2018

BHAGIRATH ...Appellant
Vs.
STATE OF M.P. ...Respondent

Penal Code (45 of 1860), Section 302/149, 304(Part I) & Exception 4 to
S. 300 — Motive/Intention — Premeditation — Held — In a wordy quarrel,
appellant inflicted farsi blow on head of deceased — One injury inflicted by
farsi which shows that appellant has not taken undue advantage — Death
committed in sudden fight without premeditation — Exception 4 to Section
300 IPC attracted — Conviction modified to one u/S 304 (Part I) IPC — Appeal
allowed. (Para7 & 8)
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Casereferred:
(2010) 10 SCC 259,
JUDGMENT

The Judgment of the Court was delivered by :
R. BANUMATHL, J. :- This appeal arises out of the judgment of the High
Court of Madhya Pradesh in Criminal Appeal No. 309 of 2007 in and by which the
High Court has affirmed the conviction of the appellant under Section 302 IPC
and also the life imprisonment imposed upon him.

2. The case of the prosecution is that on 19.08.2005 at about 10.00 p.m. the
deceased-Bherulal was surrounded by the appellant-Bhagirath (armed with farsi)
and other accused persons (since acquitted) viz. Mangu, Sangita Bai, Suma Bai
and Ramkunwar. In the wordy quarrel between the deceased and the appellant-
accused Bhagirath is said to have inflicted the farsi blow on the right side of skull
near ear. When PW-6 (Ramchandra) tried to save the deceased; he also sustained
injuries on his right hand. Further, case of the prosecution is that all other accused
(since acquitted) also inflicted injuries on the deceased-Bherulal. On completion
of investigation, the appellant-accused and other accused were charge-
sheeted for the offence under Sections 148/325/302 read with 149 IPC.

3. Relying upon the evidence of injured eye witness (PW-6), the Trial Court
has convicted the appellant-accused under Section 302 IPC and other accused
under Section 302 read with Section 149 IPC and sentenced all of them to undergo
life imprisonment. For the conviction under Section 325 read with Section 149
IPC, they were sentenced to undergo R.I. for one year.

4. In the appeal before the High Court, the High Court confirmed the
conviction of the appellant-accused and also sentence of imprisonment as
aforesaid. So far as the other co-accused are concerned, the High Court acquitted
all of them holding that the charges against them have not been established
beyond reasonable doubt.

5. We have heard Mr. P.C. Agarwal, learned senior counsel appearing on
behalf of the appellant, as well as Ms. Swarupama Chaturvedi, learned counsel
appearing on behalf of the State of Madhya Pradesh, and also perused the
impugned judgment and the materials on record.

6. The case of the prosecution rests upon the evidence of PW-6
(Ramchandra), an injured eye witness, who has deposed about quarrel between
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the deceased-Bherulal and the accused party. PW-6 has also spoken about the
infliction of farsi blow by the appellant-Bhagirath on the right side of the head
near the ear of the deceased. When PW-6 tried to rescue the deceased-Bherulal,
PW-6 (Ramchandra) also sustained injuries on his right hand. PW-6 was also
injured in the occurrence is supported by the medical evidence and evidence of
PW-2 (Dr. C.S. Gangrade). PW-6 being injured eye witness, his evidence stands
on higher footing. Presence of injuries on the person of PW-6 lends assurance to
his testimony (See: Abdul Sayeed v. State of M.P. reported in (2010) 10
SCC 259 ). We do not find any convincing reason to disbelieve the testimony of
injured eye witness(PW-6).

7. The High Court acquitted all the other accused, since fatal blow is
attributed to the appellant-accused. The question falling for consideration is to the
nature of the offence. As pointed out earlier, the occurrence was at about 10.00
p.m., when there was wordy quarrel between the accused party and the deceased -
Bherulal that there was a quarrel between them is established from the evidence of
PW-6 also. In the quarrel, the appellant-accused has inflicted injuries on the right
side of the head of the deceased measuring 15x2 %5 x 3 c.m. Though there was
another injury found on the deceased it was one contusion measuring 10x2 cm on
lower portion of right neck. The fourth exception to Section 300 IPC deals with
death committed in sudden fight without premeditation. The sudden fight implies
the absence of premeditation. Even as per the evidence of PW-6, there was a
wordy quarrel and in that quarrel the appellant inflicted farsi blow on the head of
the deceased. As the injuries inflicted on the deceased in the sudden fight between
the deceased and the accused party. There was no premeditation. One injury was
caused to the deceased by farsi blow on the head which indicates that the appellant
has not taken undue advantage of the deceased. The manner the occurrence and
the injury inflicted on the deceased attract Exception 4 to Section 300. In the facts
and circumstances of the case, the conviction of the appellant is modified under
Section 304 Part-I IPC and the sentence is reduced to the period already
undergone.

8. In the result, the conviction of the appellant under Section 302 IPC is
modified as conviction Section 304 Part-I IPC and sentence of the appellant is
reduced to the period already undergone by him. The appellant is ordered to be
released forthwith if his presence is not required in any other case.

9. The appeal is, accordingly, allowed.
Appeal allowed
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L.L.R. [2019] M.P. 523 (SC)
SUPREME COURT OF INDIA
Before Mr. Justice N.V. Ramana & Mr. Justice Mohan M. Shantanagoudar
Cr.A. No. 637/2016 decided on 24 October, 2018

STATE OF M.P. ...Appellant
Vs.
RAJARAM @ RAJA ...Respondent

A. Penal Code (45 of 1860), Section 376 & 306 — Appeal against
Acquittal — Child Witness — Credibility — Appreciation of Evidence — Held —
Sister of deceased aged 12 yrs. stated in cross-examination, she was
threatened by police and thus at the instance of police, she made a statement
in favour of prosecution case — Difficult to rely on uncorroborated testimony
of a12 yrs. old girl who is likely to have been tutored or under influence while
giving her testimony — No other material or medical evidence to substantiate
prosecution case —Accused rightly acquitted. (Paral10 & 12)
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B. Penal Code (45 of 1860), Section 376 & 306 — Merg Intimation —
Held — Father of deceased, who lodged merg intimation stated that he scolded
his daughter and thus she took poisonous substance — In merg intimation,
there is no mention that deceased told her father of any rape committed by
accused as a result of which she committed suicide due to depression or self-
torment. (Para1l)
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Cases referred:

(2003) 3 SCC 21, (2011) 6 SCC 450, (2008) 11 SCC 153, (1995)
2SCC486.
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JUDGMENT

The Judgment of the Court was delivered by :
N.V. RAMANA, J. :- This criminal appeal is preferred by the Appellant-State of
Madhya Pradesh by special leave against the impugned order dated 12.01.2009
passed by the High Court of Madhya Pradesh, Bench at Jabalpur in Criminal
Appeal No. 923 of 2005, wherein, High Court allowed the appeal preferred by
respondent herein and set aside the order of conviction & sentence passed by the
trial court on 05.04.2005 under Sections 376(1) and 306 of the Indian Penal Code.

2. The factual matrix as advanced by the prosecution, necessary for disposal
of this case is that on 13.04.2004, at around 6.00 P.M., Rinky @ Inky (hereinafter
referred as 'deceased') started vomiting. The deceased was taken to Dr. Tripathi's
dispensary, but he was not available therein. Therefore, deceased was taken to the
quarter of Dr. Tripathi. After being examined by Dr. Tripathi, deceased was
declared dead.

3. On the basis of Merg intimation/information of death of the deceased (Ex.
P/3) by Dinesh Prasad Kushwaha (PW-3), father of the deceased, Merg No. 25/04
was registered by J.B. Singh Chandel (PW-9). The post mortem of deceased was
conducted by Dr. S.D. Kanwar (PW-6).

4. Thereafter, on Merg Inquiry, it was found that respondent herein
committed rape on the deceased, who under depression, committed suicide by
consuming poisonous substance. On this basis, K.N. Banjare (PW-7) registered
Crime No. 181/04 for the offence punishable under Sections 376 and 305 of IPC at
Police Station, Jaisingh Nagar and the case was investigated. Respondent was
apprehended in the crime and he was arrested accordingly. Thereafter, medical
examinations were conducted by Dr. Piyush Nigam (PW-1) and other
investigations by K.N. Banjare (PW-7) took place. On completion of
investigation, charge sheet was filed against the respondent and the case was
committed to Sessions Court for trial.

5. Learned Additional Sessions Judge, in Sessions Trial No. 173 of 2004,
vide order dated 05.04.2005, convicted the respondent under Sections 376(1) and
306 of I.P.C. and sentenced him to undergo 10 year Rigorous Imprisonment and
imposed fine of Rs. 500/-, and in default, three months Simple Imprisonment in
both the counts. Further, each of the sentence(s) was ordered to run concurrently.

6. Being aggrieved by the order of conviction and sentence, respondent
approached the High Court in appeal and the High Court vide impugned order
dated 12.01.2009, allowed the appeal and set aside the conviction and sentence
imposed on respondent by the Trial Court.
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7. Heard Ms. Swarupama Chaturvedi, learned counsel for the appellant and
Ms. Nidhi, learned counsel for the respondent.

8. Learned counsel for appellant i.e. State of Madhya Pradesh mainly relied
upon the evidence of Anju Kumari (PW-4), sister of the deceased and Dinesh
Prasad Kushwaha (PW-3), father of the deceased.

9. We have thoroughly examined the evidence of abovementioned witnesses
and also the evidence of Dr. Piyush Nigam (PW-1) and Dr. S.D. Kanwar (PW-6).

10.  Anju Kumari (PW-4), who is stated to be 12 years of age, categorically
stated in Para 12 of her cross-examination that on the next day of incident, when
the police came, she did not tell anything about the incident to the police.
Subsequently, after a week, police came again and at the instance of police, she
made a statement. She also admitted that she was threatened by the police and due
to that, she has made a statement in support of the prosecution case. It has been
held in Bhagwan Singh and Others vs. State of M.P. (2003) 3 SCC 21, that 'if the
case is based on evidence of child witness, court should seek corroboration from
other evidence'. Further, it was also held that 'if possibility of tutoring the child
witness appears to the court, it should be careful in accepting the evidence'.
Therefore, it is difficult for this court to rely on uncorroborated testimony/
evidence of a 12 year old girl, who is very likely to have been tutored or under
influence while giving her testimony.

11. Another evidence relied upon by the appellant is that of Dinesh Prasad
Kushwaha (PW-3), who lodged Merg intimation (Ex.P/3) on the same day of
incident i.e. 13.04.2004 at about 4.00 P.M., in which inter alia he stated that he
scolded her daughter i.e. the deceased and resultantly she took poisonous
substance. It is also worthwhile to note here that there is no mention in the Merg
Intimation that the deceased told PW-3 about commission of rape by respondent
and as aresult deceased committed suicide due to depression or self-torment, after
being raped by respondent. In view of the above, we are of the considered opinion
that the evidence of PW-3 isnotreliable at all.

12. In the instant case, except the evidence of PW-3 and PW-4, there is no
other material or medical evidence to support or substantiate the case of
prosecution. In a case of acquittal by the High Court, the State has to make out a
strong case to interfere with the impugned order. Until and unless, there is some
perversity or non-consideration of the material facts, it is not proper to interfere
with the order of acquittal passed by the High Court. Similar view was taken by
this Court in the case of State of Kerala & Anr. vs. C.P. Rao (2011) 6 SCC 450.

13. Similarly, in the case of 'State of U.P. vs. Punni & Ors.' (2008) 11 SCC
153, it was held that-
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"11. In any view of the matter, we are of the view that this Court,
while dealing with the order of acquittal of the High Court,
would not ordinarily interfere with the findings of the High
Court unless it is satisfied that such finding is vitiated by some
glaring infirmity in the appraisement of evidence or such
finding was perverse or arbitrary."

(emphasis supplied)

14. In State of Punjab vs. Ajaib Singh (1995) 2 SCC 486, this Court, on the
same lines, held that "if the order of acquittal was not perverse or palpably
erroneous, this Court would not interfere with such finding of the High Court
acquitting the accused/respondents from the offences charged against them”".

15. In the light of above-stated findings, reasons and discussions, we find no
merits in this appeal to interfere with the impugned order passed by the High
Court. Accordingly, the instant appeal is dismissed being devoid of merits.

Appeal dismissed.

L.L.R. [2019] M.P. 526 (SC)
SUPREME COURT OF INDIA
Before Mr. Justice Uday Umesh Lalit &
Mr. Justice Dr. Dhananjaya Y. Chandrachud
C.A. No. 11356/2018 decided on 26 November, 2018

STATE OF M.P. & ors. ...Appellants
Vs.
ABHIUIT SINGH PAWAR ...Respondent

Service Law — Appointment — Criminal Antecedent — Post of Subedars,
Platoon Commanders and Inspectors of Police — Held — Apex Court has
earlier concluded that even in cases where truthful disclosure about a
concluded case was made, the employer would still have a right to consider
antecedents and suitability of candidate and could not be compelled to
appoint such candidate — Employer can take into account the job profile,
severity of charges levelled against candidate and whether the acquittal was
an honourable acquittal or was merely on ground of benefit of doubt or as a
result of composition — Decision of authority on question of suitability of
candidate was correct and not actuated with any malafide — Appeal allowed.

(Paras 14,15 & 17)
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Casesreferred:

(2013) 7 SCC 685, (2015) 2 SCC 591, (2018) 1 SCC 797, (2016) 8 SCC
471, C.A. No. 10571/2018 decided on 12.10.2018, AIR 1964 SC 787, (2013) 1
SCC 598,(1994) 1 SCC 541.

JUDGMENT

The Judgment of the Court was delivered by
UDAY UMESH LALIT, J. :- Leave granted. This appeal challenges correctness of
the judgment and order dated 22.09.2015 passed by the High Court of Madhya
Pradesh at Indore in Writ Appeal No.132 of2015.

2. In 2012, the Professional Examination Board, Madhya Pradesh invited
applications for filling up the posts of Subedars, Platoon Commanders
and Inspectors of Police. Clause 1.13 of the advertisement dealt with
character verification of the candidates. True translation of said clause 1.13 along
with Note appended thereto was to the following effect:

"1.13 Appointment: The character verification shall be carried
out about the selected candidates and the appointment only of the
candidates found in the selection list upon finding them fit in
character. The medical examination of the candidates also shall be
conducted. The candidate to be medically fit for the entitlement of
the appointment is also required.

Note: To save time and for the convenience, the verification form
is sent earlier to the candidates declared fit to sit in the physical
fitness examination, which the candidates have to submit after
filling up and the character and earlier verification of all the
candidates to appear in interview is made. The candidate who is
not selected, his form will not used further. The candidates should
fill up full and correct information in the character verification
form. They should not provide any false information, incomplete
information and semi true information. They should not conceal
any information as well. Particularly it is required to fill up the
correct information in column no.12. Now according to the new



528 State of M.P. Vs. Abhijit Singh Pawar (SC) LL.R.[2019]M.P.

guidelines of Madhya Pradesh Government regarding character
verification, to give the undertaking to this effect is required that
he has not concealed any fact in the details given by him earlier
about the criminal cases."

3. The respondent participated in the selection process and as mandated,
tendered an affidaviton 22.12.2012 disclosing following information:

"I affirm on oath that Case No0.592/06 under Sections 323, 325,
506, 34 was registered in Police Station Madhav Nagar against me
the deponent. I the deponent myself had come to the court. [ was
never arrested. The aforesaid case is pending in the Court. In
addition no criminal record is registered in any police station
anywhere in India, nor has the deponent convicted by the Court in
any criminal case."

4. According to the disclosure, a case registered in the year 2006 was pending
on the date when the affidavit was tendered. However, it appears that within four
days, a compromise was entered into between the original complainant and the
respondent and an application for compounding the offences was filed under
Section 320 Code of Criminal Procedure. True translation of relevant portions of
the proceedings dated 26.12.2012 before the Judicial Magistrate, First Class,
Ujjain, M.P. is as under:

"The case was perused. This case is listed for the presence
of'the accused. The accused was taken in judicial custody. ......

The bond forfeiture amount on behalf of the accused was
deposited in compliance with the order, vide receipt No.85. The
receipt was given to the accused....

At this very stage, Rajiv Rawat submitted an application
for compromise under Section 320(2) Cr.P.C. and expressed that a
compromise has been made between him and the accused persons
so the permission for compounding be granted. Copy of the
application was given to ADPO. The remaining accused persons
with Sashank Advocate are present. I heard the matter regarding
compromise. The case was perused.

Itis clear from perusal that the case being of offences under
Sections 294, 325/34, 323, 506 Part-2, IPC is fit for compromise.
The present complainant is a competent party for the compromise.
Hence, the permission for compounding can be granted.

The parties submitted a deed of compromise, jointly
signed having photographs. The parties were identified by their
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counsel. Both the parties have stated that the compromise was
arrived at voluntarily without any fear and pressure. Hence, the
application for compounding was allowed after verification. As a
result of the composition, the accused persons are acquitted of the
charges under Sections 294, 325/34,323, 506 Part-2 IPC.

The bail bonds of the accused persons are discharged."

5. The proceedings, thus, indicate that the amount of bond submitted on the
earlier occasion had been forfeited for non-compliance; that the respondent was
taken in judicial custody and that after the compromise was entered into between
the parties, the application for compounding of the offences was allowed.

6. The respondent was selected in the written examination and was called for
medical examination. Around the same time, his character verification was also
undertaken. After due consideration of character verification report, the
candidature of the respondent was however rejected vide order dated 19.07.2013
passed by the Additional Director General of Police (Selection/Recruitment),
Police Headquarters, Bhopal. Said order observed as under:-

"3-B The services of the persons seeking uniform service/
employment comes under the category different from other
services and candidates. The duty of the candidates selected is to
maintain law and order of the State and to protect the life and
property of the public. The high moral conduct and not to be
involved in the criminal activities is required for the police
service.

3-C According to the principles about the excellent conduct with
the Government in respect of the Government Servants, the
Government Servants should be of high character. Since the
officers of the Police Department are responsible to control the
persons of criminal nature, it is not proper to appoint the persons of
criminal record in public interest."

7. The respondent being aggrieved, filed Writ Petition N0.9412 of 2013
before the High Court of Madhya Pradesh at Indore challenging the aforesaid
order dated 19.07.2013. A Single Judge of the High Court allowed said writ
petition and directed as under:

"... The petitioner shall be appointed in case his name finds place
in the merit list and is entitled to be appointed as per merit. The
petitioner shall be entitled for all consequential benefits, except
back wages."
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8. The State challenged the decision of the Single Judge by filing Writ
Appeal No.132 0f 2015, which challenge was found to be without any merit by the
Division Bench. The view taken by the Single Judge was thus affirmed by the
Division Bench vide its judgment and order dated 22.09.2015 which decision is
presently under challenge.

9. Since the respondent, despite being served in the matter had chosen not to
enter appearance, this Court requested Mr. Siddhartha Dave, learned Advocate to
assist as Amicus Curiae and appear on behalf of the respondent. We heard Mr.
Rajesh Srivastava, learned Advocate for the State and Mr. Siddhartha Dave,
learned Amicus Curiae for the respondent.

10.  Itwas submitted by Mr. Rajesh Srivastava, learned Advocate that in terms

of Rule 12(3) of M.P. Police Executive (Non-Gazetted) Services Recruitment
Rules, 1996, inclusion of a candidate's name in the list would not confer any right
to appointment and that a candidate had to be found suitable in all respects before

he could be appointed. Relying on the decisions of this Court in Commissioner of
Police, New Delhi and another v. Mehar Singh', State of Madhya Pradesh and
others v. Parvez Khan® and Union Territory, Chandigarh Administration and
others v. Pradeep Kumar and another’ he submitted that the candidature of the

respondent was rightly rejected and there being no allegation of mala fides, no

interference with the decision in question was called for. Mr. Siddhartha Dave,

learned Amicus Curiae, on the other hand, submitted that by virtue of Section

320(8) of Cr.P.C. composition of an offence would have the effect of an acquittal.

He further submitted that the respondent had not suppressed any information and

he having been acquitted, the High Court was right in accepting his challenge.Mr.

Dave further relied upon the decisions of this Court in Avtar Singh v. Union of
India and others" and In Mohammed Imran v. State of Maharashtra and others’.

11. In Mehar Singh (supra) the selection in question was for the post of
Constable (Executive). The offences alleged against Mehar Singh were under
Sections 341, 323 and 427 of the IPC. He had arrived at a compromise with the
complainant and in terms of the compromise, Mehar Singh and other co-accused
were acquitted of the offences under Sections 323, 341 and 427 of the IPC on
30.01.2009. In the selection which was undertaken thereafter, said Mehar Singh
had disclosed the factum regarding his involvement and his acquittal. His
candidature was, however cancelled in terms of the concerned Standing Order.
The challenge raised by him was accepted by the Administrative Tribunal and the
Delhi High Court. But this Court reversed said decisions and the observations in

'(2013) 7 SCC 685
%(2015) 2 SCC 591
*(2018) 1 SCC 797
4(2016) 8 SCC 471
“In Civil Appeal No. 10571 of 2018, decided on 12.10.2018.
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paragraphs 23, 24, 25, 33 to 35 of the decision of this Court are quite relevant for
the present purposes:-

""23. A careful perusal of the policy leads us to conclude that
the Screening Committee would be entitled to keep persons
involved in grave cases of moral turpitude out of the police force
even if they are acquitted or discharged if it feels that the acquittal
or discharge is on technical grounds or not honourable. The
Screening Committee will be within its rightsto cancel the
candidature of a candidate if it finds that the acquittal is based on
some serious flaw in the conduct of the prosecution case or is the
result of material witnesses turning hostile. It is only experienced
officers of the Screening Committee who will be able to judge
whether the acquitted or discharged candidate is likely to revert to
similar activities in future with more strength and vigour, if
appointed, to the post in a police force. The Screening Committee
will have to consider the nature and extent of such person's
involvement in the crime and his propensity of becoming a cause
for worsening the law and order situation rather than maintaining
it. In our opinion, this policy framed by the Delhi Police does not
merit any interference from this Court as its object appears to be to
ensure that only persons with impeccable character enter the
police force.

24. We find no substance in the contention that by cancelling the
respondents' candidature, the Screening Committee has
overreached the judgments of the criminal court. We are aware
that the question of co-relation between a criminal case and a
departmental enquiry does not directly arise here, but, support can
be drawn from the principles laid down by this Court in
connection with it because the issue involved is somewhat
identical, namely, whether to allow a person with doubtful
integrity to work in the department. While the standard of proof in
a criminal case is the proof beyond all reasonable doubt, the proof
in a departmental proceeding is preponderance of probabilities.
Quite often criminal cases end in acquittal because witnesses turn
hostile. Such acquittals are not acquittals on merit. An acquittal
based on benefit of doubt would not stand on a par with a clean
acquittal on merit after a full-fledged trial, where there is no
indication of the witnesses being won over. In R.P. Kapur v. Union
of India’ this Court has taken a view that departmental proceedings

°AIR 1964 SC 787
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can proceed even though a person is acquitted when the acquittal
is other than honourable.

25. The expression "honourable acquittal” was considered by this
Court in S. Samuthiram’. In that case this Court was concerned
with a situation where disciplinary proceedings were initiated
against a police officer. Criminal case was pending against him
under Section 509 IPC and under Section 4 of the Eve-Teasing
Act. He was acquitted in that case because of the non-examination
of key witnesses. There was a serious flaw in the conduct of the
criminal case. Two material witnesses turned hostile. Referring to
the judgment of this Court in RBI v. Bhopal Singh Panchal’, where
in somewhat similar fact situation, this Court upheld a bank's
action of refusing to reinstate an employee in service on the
ground that in the criminal case he was acquitted by giving him
benefit of doubt and, therefore, it was not an honourable acquittal,
this Court held that the High Court was not justified in setting
aside the punishment imposed in the departmental proceedings.
This Court observed that the expressions "honourable acquittal”,
"acquitted of blame" and "fully exonerated" are unknown to the
Criminal Procedure Code or the Penal Code. They are coined by
judicial pronouncements. It is difficult to define what is meant by
the expression "honourably acquitted”. This Court expressed that
when the accused is acquitted after full consideration of the
prosecution case and the prosecution miserably fails to prove the
charges levelled against the accused, it can possibly be said that
the accused was honourably acquitted.

33. So far as respondent Mehar Singh is concerned, his case
appears to have been compromised. It was urged that acquittal
recorded pursuant to a compromise should not be treated as a
disqualification because that will frustrate the purpose of the
Legal Services Authorities Act, 1987. We see no merit in this
submission. Compromises or settlements have to be encouraged
to bring about peaceful and amiable atmosphere in the society by
according a quietus to disputes. They have to be encouraged also
to reduce arrears of cases and save the litigants from the agony of
pending litigation. But these considerations cannot be brought in
here. In order to maintain integrity and high standard of police
force, the Screening Committee may decline to take cognizance of

'(2013) 1 SCC 598
%(1994) 1 SCC 541
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a compromise, if it appears to it to be dubious. The Screening
Committee cannot be faulted for that.

34. The respondents are trying to draw mileage from the fact that
in their application and/or attestation form they have disclosed
their involvement in a criminal case. We do not see how this fact
improves their case. Disclosure of these facts in the application/
attestation form is an essential requirement. An aspirant is
expected to state these facts honestly. Honesty and integrity are
inbuilt requirements of the police force. The respondents should
not, therefore, expect to score any brownie points because of this
disclosure. Besides, this has no relevance to the point in issue. It
bears repetition to state that while deciding whether a person
against whom a criminal case was registered and who was later on
acquitted or discharged should be appointed to a post in the police
force, what is relevant is the nature of the offence, the extent of his
involvement, whether the acquittal was a clean acquittal or an
acquittal by giving benefit of doubt because the witnesses turned
hostile or because of some serious flaw in the prosecution, and the
propensity of such person to indulge in similar activities in future.
This decision, in our opinion, can only be taken by the Screening
Committee created for that purpose by the Delhi Police. If the
Screening Committee's decision is not mala fide or actuated by
extraneous considerations, then, it cannot be questioned.

35. The police force is a disciplined force. It shoulders the great
responsibility of maintaining law and order and public order in the
society. People repose great faith and confidence in it. It must be
worthy of that confidence. A candidate wishing to join the police
force must be a person of utmost rectitude. He must have
impeccable character and integrity. A person having criminal
antecedents will not fit in this category. Even if he is acquitted or
discharged in the criminal case, that acquittal or discharge order
will have to be examined to see whether he has been completely
exonerated in the case because even a possibility of his taking to
the life of crimes poses a threat to the discipline of the police force.
The Standing Order, therefore, has entrusted the task of taking
decisions in these matters to the Screening Committee. The
decision of the Screening Committee must be taken as final unless
it is mala fide. In recent times, the image of the police force is
tarnished. Instances of police personnel behaving in a wayward
manner by misusing power are in public domain and are a matter
of concern. The reputation of the police force has taken a beating.
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In such a situation, we would not like to dilute the importance and
efficacy of a mechanism like the Screening Committee created by
the Delhi Police to ensure that persons who are likely to erode its
credibility do not enter the police force. At the same time, the
Screening Committee must be alive to the importance of the trust
reposed in it and must treat all candidates with an even hand."

12. The conclusions in Mehar Singh (supra) have been followed and the
principles reiterated by this Court in later decisions, namely in State of M.P. v.
Parvez Khan (supra) and in Union Territory, Chandigarh Administration and
othersv. Pradeep Kumar and another (supra).

13.  Athree Judge Bench of this Court in Avtar Singh v. Union of India (supra)
was required to consider the difference of opinion in decisions of this Court on the
question of suppression of information or submission of false information in the
verification form on issues pertaining to involvement in criminal cases and the
effect thereof. The law on the point was settled by this Court in following terms in
paragraph No.38 of'its decision as under:

""38. We have noticed various decisions and tried to explain and
reconcile them as far as possible. In view of the aforesaid
discussion, we summarise our conclusion thus:

38.1. Information given to the employer by a candidate as to
conviction, acquittal or arrest, or pendency of a criminal case,
whether before or after entering into service must be true and there
should be no suppression or false mention of required
information.

38.2. While passing order of termination of services or
cancellation of candidature for giving false information, the
employer may take notice of special circumstances of the case, if
any, while giving such information.

38.3. The employer shall take into consideration the
government orders/instructions/rules, applicable to the employee,
at the time of taking the decision.

38.4. In case there is suppression or false information of
involvement in a criminal case where conviction or acquittal had
already been recorded before filling of the application/verification
form and such fact later comes to knowledge of employer, any of
the following recourses appropriate to the case may be adopted:

38.4.1. In a case trivial in nature in which conviction had been
recorded, such as shouting slogans at young age or for a petty
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offence which if disclosed would not have rendered an incumbent
unfit for post in question, the employer may, in its discretion,
ignore such suppression of fact or false information by condoning
the lapse.

38.4.2. Where conviction has been recorded in case which is not
trivial in nature, employer may cancel candidature or terminate
services of the employee.

38.4.3. If acquittal had already been recorded in a case involving
moral turpitude or offence of heinous/serious nature, on technical
ground and it is not a case of clean acquittal, or benefit of
reasonable doubt has been given, the employer may consider all
relevant facts available as to antecedents, and may take
appropriate decision as to the continuance of the employee.

38.5. In a case where the employee has made declaration
truthfully of a concluded criminal case, the employer still has the
right to consider antecedents, and cannot be compelled to appoint
the candidate.

38.6. In case when fact has been truthfully declared in character
verification form regarding pendency of a criminal case of trivial
nature, employer, in facts and circumstances of the case, in its
discretion, may appoint the candidate subject to decision of such
case.

38.7. In a case of deliberate suppression of fact with respect to
multiple pending cases such false information by itself will
assume significance and an employer may pass appropriate order
cancelling candidature or terminating services as appointment of a
person against whom multiple criminal cases were pending may
not be proper.

38.8. If criminal case was pending but not known to the
candidate at the time of filling the form, still it may have adverse
impact and the appointing authority would take decision after
considering the seriousness of the crime.

38.9. In case the employee is confirmed in service, holding
departmental enquiry would be necessary before passing order of
termination/removal or dismissal on the ground of suppression or
submitting false information in verification form.

38.10. For determining suppression or false information
attestation/verification form has to be specific, not vague. Only



536 State of M.P. Vs. Abhijit Singh Pawar (SC) LL.R.[2019]M.P.

such information which was required to be specifically mentioned
has to be disclosed. If information not asked for but is relevant
comes to knowledge of the employer the same can be considered
in an objective manner while addressing the question of fitness.
However, in such cases action cannot be taken on basis of
suppression or submitting false information as to a fact which was
not even asked for.

38.11. Before a person is held guilty of suppressio veri or
suggestio falsi, knowledge of the fact must be attributable to him."

14.  In Avtar Singh (supra), though this Court was principally concerned with
the question as to non-disclosure or wrong disclosure of information, it was
observed in paragraph 38.5 that even in cases where a truthful disclosure about a
concluded case was made, the employer would still have a right to consider
antecedents of the candidate and could not be compelled to appoint such
candidate.

15.  In the present case, as on the date when the respondent had applied, a
criminal case was pending against him. Compromise was entered into only after
an affidavit disclosing such pendency was filed. On the issue of compounding of
offences and the effect of acquittal under Section 320(8) of Cr.P.C., the law
declared by this Court in Mehar Singh (supra), specially in paragraphs 34 and 35
completely concludes the issue. Even after the disclosure is made by a candidate,
the employer would be well within his rights to consider the antecedents and the
suitability of the candidate. While so considering, the employer can certainly take
into account the job profile for which the selection is undertaken, the severity of
the charges levelled against the candidate and whether the acquittal in question
was an honourable acquittal or was merely on the ground of benefit of doubt or as
aresult of composition.

16.  The reliance placed by Mr. Dave, learned Amicus Curiae on the decision
of this Court in Mohammed Imran (supra) is not quite correct and said decision
cannot be of any assistance to the respondent. In para 5 of said decision, this Court
had found that the only allegation against the appellant therein was that he was
travelling in an auto-rickshaw which was following the auto-rickshaw in which
the prime accused, who was charged under Section 376 IPC, was travelling with
the prosecutrix in question and that all the accused were acquitted as the
prosecutrix did not support the allegation. The decision in Mohammed Imran
(supra) thus turned on individual facts and cannot in any way be said to have
departed from the line of decisions rendered by this Court in Mehar Singh (supra),
Parvez Khan (supra) and Pradeep Kumar (supra).
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17. We must observe at this stage that there is nothing on record to suggest that
the decision taken by the concerned authorities in rejecting the candidature of the
respondent was in any way actuated by mala fides or suffered on any other count.
The decision on the question of suitability of the respondent, in our considered
view, was absolutely correct and did not call for any interference. We, therefore,
allow this appeal, set aside the decisions rendered by the Single Judge as well as
by the Division Bench and dismiss Writ Petition N0.9412 of 2013 preferred by the
respondent. No costs.

18.  Before we part, we must record our appreciation for the efforts put in by
Mr. Siddharth Dave, learned Amicus Curiae and the assistance rendered by him.

Appeal allowed
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WRIT PETITION
Before Mr. Justice G.S. Ahluwalia
W.P. No. 1115/2014 (Gwalior) decided on 10 December, 2018

RAM BILOKI & anr. ...Petitioners
Vs.
RAMSWAROOP & ors. ...Respondents

A. Civil Procedure Code (5 of 1908), Order 26 Rule 9 —
Appointment of Local Commissioner — Grounds — Held — The prayer made in
application under Order 26 Rule 9 and by reply to the application, parties to
suit have tried to collect evidence through appointment of local
commissioner, which cannot be allowed — Court while passing an order
under Order 26 Rule 9 CPC cannot delegate its powers of adjudicating the
dispute to a local Commissioner — Words “elucidating any matter in dispute”
would notinclude collection of evidence — Impugned order set aside.

(Paras 11,13 & 14)

@. Rifaer ufaar dfear (1908 &7 5), 3T 26 97 9 — TIHT
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T2l B Fodr — e “faare ¥ & fed) fawg &1 fasrdiexer § gieag vafia
BT M TET BT — AT AT 3T T |

B. Civil Procedure Code (5 of 1908), Order 26 Rule 9 —
Appointment of Local Commissioner — Dispute of Boundaries — Consideration
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— Held —Itis established principle of law that where dispute is of boundaries,
then same can be resolved by appointing a commissioner but there should
not be any claim of title over the land belonging to another party — Except the
question of identity of property, no other dispute should be involved —
Present case cannot be said to be a simple case of boundary dispute. (Para9)

. Rifder gfdar afear (1908 &7 5), 3T 26 147 9 — I
sfieav @) [gfaad — s a1 fQare — faare — afifaiRa — a8 fafer &
zerfua Rigia @ & Sref Wil &f faare @ a9 S &1 JHIEE Udh BiagR ol
FRIfeT gIRT f5aT ST 9dr @ uRq 981 3 UedR &I Y R 85 &1 $Is <l
21 BI41 91y — Hufed &) ygdaE & U3 Pl BlsdH dis I fadre Jad<
T2 BI4T A1fey — adur YHxoT &1 A1 fadre &1 b HIEReT YhRor 98] dal
SIT bdT |

Casereferred :
2004 (3) MPLJ 213.

J.P. Mishrawith Gaurav Mishra, for the petitioners.
None, for the respondents.

(Supplied: Paragraph numbers)
ORDER
G.S. AHLUWALIA, J. :- Heard finally.

This petition under Article 227 of the Constitution of India has been
filed against the order dated 7-1-2014 passed by Civil Judge, Class 1 Karera,
Distt. Shivpuri, in C.S. No.13-A/2013, by which the application filed by the
petitioner under Order 26 Rule 9 C.P.C. for appointment of Local
Commissioner was allowed with a further direction that the Local
Commissioner would also submit his report with regard to the objections
raised by the respondent in his reply to the application.

2. The necessary facts for the disposal of the present petition in short are that
the petitioner has filed a suit for permanent injunction in respect of suit plot
admeasuring 35x36 sq. meters in survey n0.20001/ area 0.12 hectare situated at
Tila Road Chouraha, National Highway, Tahsil Karera, Distt. Shivpuri. It was
pleaded that the plot in question is on the North of National Highway and now the
defendants are trying to dispossess them.

3. The respondents filed their written statement and denied plaint averments.

4. The plaintiffs/petitioners filed an application under Order 26 Rule 9
C.P.C. seeking for appointment of Commissioner to seek report on the
following issues :
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5. The defendants filed their reply and submitted no objection for
appointment of Commissioner, but prayed that the Commissioner should also be
directed to submit his report on the following issues also :

fardiTor &Y 3R A IATATA BT I YA S g¢ AT
BN ST U HEHldT Fdd DI TS @ 3R I8 o« fear mar e fo
14 @ fag 9 Bk a3 9 s e 9d F 31 fean qfi 2
AT 91Tl fha- A A wiferd © 9 a1 HBF 9 §hI
frd Y®d WR 991 g3 © dAT fhaT IHaT WD Y W
91 2 9 fod=1 W@ & R 1 2 & a2g B Wl §ld BRIg STl
JAMaLF 2 |

6. By the impugned order, the Trial Court allowed the application and
appointed the Commissioner, but also directed that the Commissioner shall also
submit his report with regard the prayer made by the defendants.

7. Being aggrieved by the order of the Trial Court, it is submitted by the
counsel for the petitioner that while allowing the application, the Trial Court
should not have directed the Commissioner to submit the report with regard to the
prayer made by the defendants also, because it would amount to collecting
evidence, which is not permissible.

8. Heard the learned Counsel for the petitioner. None appears for
respondents though served.

9. It is well established principle of law that where the dispute is of
boundaries, then the same can be resolved by appointing a Commissioner. Thus,
in order to hold that there is dispute of boundaries, there should not be any claim
of title over the land belonging to another party. Thus, except the question of
identity of property, no other dispute should be involved. However, where a party
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to the suit claims that the area of his land has been wrongly reduced, then it cannot
be said that it is a simple case of boundary dispute. Unless and until, the claim of
the plaintiff that the area of his land has been reduced is established, no further
relief can be granted to him. Thus, the present case, cannot be said to be a simple
case of boundary dispute.

10. Order 26 Rule 9 CPCreads asunder :

9. Commissions to make local investigations.— In any
suit in which the Court deems a local investigation to be
requisite or proper for the purpose of elucidating any
matter in dispute, or of ascertaining the market-value of
any property, or the amount of any mesne profits or
damages or annual net profits, the Court may issue a
commission to such person as it thinks fit directing him to
make such investigation and to report thereon to the Court:

Provided that, where the State Government has made
rules as to the persons to whom such commission shall be
issued, the Court shall be bound by such rules.

11. Thus, it is clear that a local Commissioner can be appointed for either
elucidating any matter in dispute, or ofascertaining the market-value of any
property or the amount of any mesne profits or damages or annual net profits.
However, the words "elucidating any matter in dispute" would not include,
collection of evidence. The Court by passing an order under Order 26 Rule 9
C.P.C. cannot delegate its powers of adjudicating the dispute to a Local
Commissioner.

12.  This Court in the case of Ashutosh Dubey and another Vs Tilak Grih
Nirman Sashkari Samiti and another reported in 2004(3) MPLJ 213 has held as
under:

(5) Be it a writ of certiorari or the exercise of supervisory
jurisdiction, none is available to correct mere errors of fact
or of law unless the following requirements are satisfied :--
(1) the error is manifest and apparent on the fact of the
proceedings such as when it is based on clear ignorance or
utter disregard of the provisions of law, and (ii) a grave
injustice or gross failure of justice has occasioned thereby.

Considering the aforesaid, it is apparent that the order
passed by the Courts below is without jurisdiction and the
Court below has assumed jurisdiction which was not
vested in it. Once the application under Order 26 Rule 9,



LL.R.[2019]M.P. Ram Biloki Vs. Ramswaroop 541

CPC was rejected by the Trial Court on merits, there was
no occasion for the Trial Court for re-consideration of the
aforesaid application on similar facts. Apart from this, it is
settled law that no such commission may be issued for
collecting the evidence in the case. If the aforesaid order
allowed to remain in existence it will cause serious
injustice to the other side. This Court in Laxman v.
Ramsingh, Civil Revision No. 18 of 1982, decided on 24-
2-1982 (1992 MPWN 255) has considered similar
question held :-

"The prayer for appointment of a Commissioner was made
on the ground that the Commissioner would be able to see
on the spot the crop which is standing on the suit lands.
This according to the defendant will bring out the truth of
his case as according to him it was gram crop as sown by
the applicant which was standing on it. Learned Counsel
for the non-applicant plaintiff had submitted that the
appointment of Commissioner as being sought on certain
assumptions. He had in this connection pointed out certain
pleadings in that behalf. The object of local investigation is
not so much to collect evidence for either of the parties. It
is within the discretion of the Court to order a local
investigation or reject the prayer. The Court below has
exercised that discretion by rejecting that application. In
view of the circumstances, it can not be said that the Court
has committed any error on jurisdiction while rejecting the
application in that behalf."

7. Similar position is here, in this case the prayer for
collecting of the evidence on spot has been sought through
appointment of the commission which is beyond the scope
of Order 26 Rule 9, CPC. In the circumstances Court
below erred in allowing the application.

13. If the facts of this case are considered, then it is clear that even the
application filed by the petitioners for appointment of Commissioner should not
have been allowed by the Trial Court, because by prayer made in the application
as well as in the reply to the application, the parties to the suit have tried to collect
evidence through Commissioner, which cannot be allowed.

14.  Accordingly, this Court is of the considered opinion that the order dated
7-1-2014 passed by Civil Judge, Class-1 Karera, Distt. Shivpuri, in C.S. No.
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13-A/2013, by which the application filed by the petitioner under Order 26 Rule 9
C.P.C. for appointment of Local Commissioner was allowed with a further
direction that the Local Commissioner would also submit his report with regard to
the objections raised by the respondent in his reply to the application, cannot be
allowed to stand in its entirety. Accordingly, the same is set aside and the
application filed by the petitioners under Order 26 Rule 9 C.P.C. is hereby
rejected. The parties are directed to prove their case by leading evidence in the
Court.

15. The Trial Court is directed to proceed in accordance with law.
16. The Petition is allowed, however, the impugned order, in its entirety is set
aside.

17. The interim relief granted by this Court by order dated 18-2-2014 is
hereby vacated.

Petition allowed
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WRIT PETITION
Before Mr. Justice Vivek Rusia
W.P. No. 21886/2018 (Indore) decided on 4 January, 2019

PRATIBHASYNTEXLTD. ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

A. Industrial Disputes Act (14 of 1947), Section 2(A) & 10(1) —
Validity of Reference — Existence of Industrial Dispute — Held — Terms of
reference is very precise and clearly indicates industrial dispute between
workmen and petitioner — Objections raised by petitioner are either issue of
law or mixed question of law and facts and comes under the category of
incidental, additional or ancillary issues required to be decided by Tribunal —
It is discretion of Tribunal either to decide as preliminary issue or while
answering terms of reference — Impugned order not liable to be quashed in
writ petition under Article 226 of Constitution — Petition disposed of.

(Para19)
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BT BT faaHIEdR 2 A1 dl IR faares & wu A fafreay o ar rde
® FIeeAl $T Sk <d 949G — & fUd Qe Wide™ & g8 226 & JAdid
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B. Industrial Disputes Act (14 of 1947), Sections 2(s), 36(1)(c) &
36(4) — Workmen — Locus — Held — If worker is not a member of any Trade
Union, still he can be represented by any other workman employed in
industry on basis of authorization — Workman includes any such person who
has been dismissed, discharged or retrenched in connection with or as a
consequence of that dispute — Further, u/S 36(4), workman can even be
represented by legal practitioner with the consent of other party to the
proceeding and with leave of Labour Court/Tribunal. (Paral12 & 15)
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117,(2018) 11 SCC 258.

Piyush Mathur with Prateek Patwardhan, for the petitioner.

H.Y. Mehta, G.A. for the respondent No. 1.

Pratush Mishra, for the respondent Nos. 6,8 19,13,15,16 & 17.
Abhinav Dhanodkar, for the respondent Nos. 3,4,7,10,11,18 & 19.

ORDER

VIVEK RUSIA, J.:- Petitioner has filed the present petition being
aggrieved by order dated 20.7.2018(Annexure P/4) by which Labour
Commissioner, M.P., Indore in exercise of powers u/s 10 (1) of Industrial
Disputes act, 1947 (hereinafter in short [.D. Act) has referred an industrial dispute
to the Industrial Tribunal, M.P., Indore for adjudication.

2. Petitioner is a company incorporated under the provisions of
Companies Act having its 6 manufacturing units situated at Pithampur. Petitioner
is engaged in manufacturing of yarn, weaving, garments, stitching, hosiery
material, etc.. According to the petitioner, textile industries are not performing
well globally as well as in India because of overall recession in the business world.
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Even in Pithampur Industrial Area, some of the industries have stopped their
production activities for want of orders. Petitioner was also not in a position to
provide the work to almost 600 workers in all the six units, but somehow managed
to pay the minimum wages as prescribed under the Minimum Wages Act. There
was no industrial dispute between the management and the employees / workmen.

3. For the first time, in the month of March, 2018, one Munnalal Sahni
claiming himself to be a District President Mazdoor Sabha and member of
Samajwadi Party submitted an application dated 13.3.2018 raising various
demands for the workers working in the units of the petitioner. He also made a
complaint to the Labour Department in which the cognizance was taken and
thereafter petitioner was directed to appear on 27.3.2018 before labour Officer. In
response to the aforesaid notice, representative of the petitioner/management
appeared and submitted that no such trade union affiliated with Samajwadi Party
is operating in any of their establishment. It has also been submitted that handful
terminated employees backed by political party are creating problems in smooth
functioning of the plant. Despite objection taken about the maintainability of the
dispute, demands made by political party and 16 employees, labour officer started
conciliation proceedings . The conciliation proceedings ended into the failure and
vide order dated 20.7.2018, the industrial dispute has been referred to the
Industrial Tribunal for its adjudication.

4. The Industrial Tribunal at Indore has registered it as Ref. Case
No.15/ID/18 on 8.8.2018 and directed the respondent Nos.2 to 19 to submit the
statement of claims. On 14.8.2018, a statement of claim along with the documents
was filed and notice was issued to the petitioner. On 28.8.2018, Shri Vinay
Patwardhan advocate appeared along with Vakalatnama and Interlocutory
Application and sought time to file the written statement. On 11.9.2018, the
petitioner being Second Party filed an application seeking rejection of the
Reference (I.A.no.2) and the learned Chairman directed the respondent Nos.2 to
19 to file the reply. Thereafter, the petitioner has filed the present petition before
this Court on 14.9.2018 challenging Annexure P/4. By order dated 17.9.2018,
while issuing notices to the respondents, this Court has stayed the further
proceedings of the Tribunal.

5. All the Respondents have filed the return refuting the allegations made in
the petition.
6. Shri Piyush Mathur, learned senior counsel for the petitioner, submitted

that the State Government has wrongly referred the dispute to the Industrial Court
contrary to the provisions of Section 2-A and 10 of the ID Act. There is no
registered Union in the Establishment of the petitioner, therefore, u/s. 2-A, the
industrial dispute between workmen of industry and industry could not have been
referred without being sponsored or espoused by a Trade Union. In absence of
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registered Trade Union, the dispute ought to have been raised by substantial
number of employees, but in the present case, with the support of political
parties, only 18 terminated employees have raised the dispute. In support of his
contention, he has placed reliance over the judgment of apex Court in the case of
State of Punjab V/s. The Gandhara Transport Co. (P). Ltd. : (1975)4 SCC 838.

7. Shri Mathur, learned senior counsel further emphasised that the
appropriate Government ought not to have acted as a Post Office but should have
applied the mind as to whether the industrial dispute does exist or not. If there is no
industrial dispute in existence or apprehended, the appropriate Government lacks
power to make any reference. The Writ Court can entertain the writ petition
impugning a reference on a ground of non-existence of actual or apprehended
industrial dispute because the Industrial Tribunal cannot decide the validity of the
reference. In support of his contention, he has placed reliance over the judgment
of apex Court in the case of National Engineering Industries Ltd. V/s. State of
Rajasthan : (2000) 1 SCC 371: and TATA Iron & Steel Co. Ltd.(TISCO) V/s. State
of Jharkhand : (2014) 1 SCC 536. He further urged that in a joint meeting with the
employees, the petitioner had agreed to enhance the salary of workmen working
in the plant @ Rs.260/- per month CTC, therefore, the dispute ought not to have
referred. The services of respondents No.2 to 19 have already been terminated:
therefore, they cannot raise the industrial dispute in respect of the working
conditions of the existing employees. Because of the industrial unrest created by
handful terminated employees the petitioner had to stop the production activities
which have rendered 600 workers jobless. If the dispute is further permitted to
continue at their behest, Management would not be in a position to restart the
production, hence prayed for setting aside of impugned order and quashment of
proceedings of the Industrial Tribunal.

8. Per contra, Shri Pratush Mishra, learned counsel appearing for
respondents Nos.6, 8 19, 13, 15, 16 and 17, submitted that the petitioner has
already filed an application before the Tribunal challenging the validity of
reference and by suppressing this fact filed the present petition and ex-parte stay
has been obtained, hence the petition is liable to be dismissed with cost on this
ground alone as the petitioner did not approach this Court with clean hands. He
has drawn attention of this Court to the proceeding dated 11.4.2018 written by
labour officer in which, the petitioner raised an objection that the complaint is
made over the letterhead of Samajwadi Party who have no existence in the
establishment. It has been made clear by the Labour Officer that the complaint
was made by the workmen along with authority letter of their representative,
therefore, this issue has already been considered and decided by the Labour
Officer and thereafter, the petitioner participated in the conciliation proceedings
which ended into failure. Now the petitioner is estopped from assailing the order
of reference dated 20.7.2018. He further submitted that in absence of any



546 Pratibha Syntex Ltd. Vs. State of M.P. LL.R.[2019]M.P.

registered Union u/s. 36 of the ID Act any other workmen employed in an industry
with the authorisation may represent the workmen who is party to the dispute. He
further submitted that during pendency of conciliation proceedings, the
management has terminated the services of respondents No.2 to 19 contrary to the
provisions of Section 33 of the ID Act. Before termination of service, the
petitioner ought to have taken the permission from the Labour Commissioner or
the Industrial Tribunal. The conduct of the petitioner amounts to 'unfair labour
practice'. The respondent Nos 2 to 19 are still covered under the definition of
'workmen' even after their termination from service, therefore, they can very well
represent their claim before the Industrial tribunal. The Tribunal is competent to
decide the dispute after framing the appropriate issue/s.

9. Shri Abhinav Dhanodkar learned counsel appearing respondent Nos.3, 4,
7,10,11, 18 & 19 and Shri H.Y. Mehta, Id Govt. Advocate argued in support of the
argument of Shri Mishra and prayed for dismissal of the writ petition.

10. Shri Mathur, learned senior counsel refuted the arguments of Shri P.
Mishra by submitting that u/s. 36(1)(c) of the ID Ac (sic:Act) the respondent Nos.
2 to 19 could be represented through any member/office bearer of any Trade
Union or any other workmen employed in the industry and authorised, but in the
present case, all the respondents are terminated employees, therefore, they cannot
represent their case or the case of other workmen. He further submitted that the
petitioner has already filed an application for withdrawal of I.A. No.2 before the
Industrial Tribunal, therefore, this Court can decide the validity of the reference in
this petition.

11. Undisputedly there is no registered Trade Union in any establishment of
the petitioner. The employees/workmen working in the petitioner's establishment
raised various demands vide Annexure R/2 on 16.3.2018 before the Labour
Officer, Pithampur and Labour Officer, Indore along with a authority letter signed
by number of employees. It appears that in support of their demand, Shri
Munnalal Sahni, District President Mazdoor Sabha wrote a letter to the Governor
of M.P. and to the Minister, Department of commerce and Industries . On the basis
of such demand, Labour Officer has registered it as Industrial Case No.15/ID/18.
On the very first date of hearing 11.4.2018, the Labour Officer has made it clear
that the dispute has been raised by the workmen along with authorisation letter.
Thereafter, the petitioner further participated in the conciliation proceedings
which ended into failure. Therefore, the ground raised by the petitioner that the
political party has sponsored the dispute the workmen is misconceived and liable
to berejected.

12. So far as objection of the petitioner that respondents No.2 to 19 are the
terminated employees, therefore, they cannot raise industrial dispute is also
misconceived because as per definition of 'workmen' u/s. 2(s), the workmen
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includes any such person who has been dismissed, discharged or retrenched in
connection with, or as a consequence of that dispute. It has been informed that
they have also raised a dispute in respect of their termination.

13. As per definition of 'industrial dispute' u/s. 2(k), industrial dispute means
any dispute or difference between employee and employer or between employer
and workmen which is connected with the employment or non-employment or
terms of employment or with the condition of labour or any person and as per
Section 10, if the appropriate Government is of the opinion that any dispute exists
or is apprehended, it may refer it to the Labour Court or Industrial Tribunal, as the
case may be. There is no controversy in regards to terms of reference which
clearly reflects that there is an industrial dispute between the petitioner and the
respondent nos. 2 to 19 which in respect of non-payment of certain benefits to all
the workmen. The terms of reference is properly worded, clearly reflects that the
demand is being made by respondents No.2 to 19 not for themselves only but for
all the workmen/employees working in the petitioner's establishment.

14. In case of State of Punjab V/s. Gandhara Transport (supra), the dispute
was in respect of dismissal of 3 workmen sponsored by 18 co-workers, which was
referred to Labour Court for adjudication in the year 1960. The apex Court has
held that such since dispute is not represented by substantial or appreciable body
of workmen so as to make the dispute an industrial dispute hence liable to be
quashed. After the aforesaid judgment, Section 2A has been inserted, where the
dispute in respect of dismissal of individual workman is deemed to be an
industrial dispute. In the case in hand, the dispute is in respect of demand of
certain benefits for all the workmen has been referred to the Labour Court. If the
reference sought by the respondent nos. 2 to 19 is answered in favour of the
workmen, then all the employees working in the establishment of the petitioner
would be benefited.

15. Section 36(1)(c) of the ID Act specifically provides that where the worker
is not a member of any Trade Union, still he can be represented by any other
workman employed in the industry on the basis of authorisation. As held above,
workman includes the dismissed workman also. Therefore, the respondent Nos. 2
to 19 as authorised can very well represent the other workmen for the dispute
pending before the Industrial Tribunal. U/s. 36(4), even the workman can be
represented by a legal practitioner with the consent of other party to the
proceeding and with the leave of Labour Court and the Tribunal, as the case
may be.

16.  Incaseof TISCO Ltd. (supra), the management disputed that the workman
who raised the dispute is not its worker; therefore there cannot be any industrial
dispute u/s. 2(k). The apex Court has held that this itself would be a dispute which
has to be determined by means of adjudication. The role of Labour Department is
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to confine to discharge administrative function of referring the matter to the
Labour Court/Tribunal and if dispute is referred, needs to be adjudicated upon by
the Industrial Tribunal. Para 10 of the said judgement is reproduced below :

"10. Section 2 (k) of the Industrial Disputes Act which defines
Industrial Dispute reads as under: "2(k) "industrial dispute" means
any dispute or difference between employers and employers,
between employers and workmen, or between workmen and
workmen, which is connected with the employment or non-
employment or the terms of employment or with the conditions of
labour, of any person."

No doubt, as per the aforesaid provision, industrial dispute has to be
between the employer and its workmen. Here, the appellant is
denying the respondents to be its workmen. On the other hand,
respondents are asserting that they continue to be the employees of
the appellant company. This itself would be a "dispute" which has to
be determined by means of adjudication. Once these respective
contentions were raised before the Labour Department, it was not
within the powers of the Labour Department/ appropriate
Government decide this dispute and assume the adjudicatory role as
its role is confined to discharge administrative function of referring
the matter to the Labour Court/ Industrial Tribunal. Therefore, this
facet of dispute also needs to be adjudicated upon by the Labour
Court. It cannot, therefore, be said that no dispute exists between the
parties. Of course, in a dispute like this, M/s. Lafarge also becomes a
necessary party."

The apex Court in the aforesaid case, has further held that the jurisdiction of the
Tribunal is not confined to a terms of reference, but at the same time it is
empowered to go into the incidental issues. If the reference is properly worded,
then it is still open to the management to contend and prove that the
respondent/workman ceased to be their employee. Para 12 of the aforesaid
judgment is reproduced below.

"12. We would hasten to add that, though the jurisdiction of the
Tribunal is confined to the terms of reference, but at the same time it
is empowered to go into the incidental issues. Had the reference
been appropriately worded, as discussed later in this judgment,
probably it was still open to the appellant to contend and prove that
the respondent workmen ceased to be their employees. However,
the reference in the present form does not leave that scope for the
appellantatall.”

17. The Division Bench of this Court in the case of Birla Corporation Ltd. V/s.
Dy. Labour Commissioner : 2016 (3) MPLJ 117, has held that on the basis of
pleading made by the parties, the Industrial Tribunal is entitled to frame certain
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issues which fall in the category of 'incidental issues' which are either issue of law
or mixed question of law and facts. Such 'incidental', 'additional' or 'ancillary
issues' are required to be decided by the Tribunal as a preliminary issue if they
pertain to the jurisdictional issue. Para 10 and 13 of the aforesaid judgment are
reproduced below :

"10. Even though it is a well settled principle of law that an
Industrial Tribunal or a Labour Court while adjudicating a dispute
has no power to vary or alter the points or issues referred for
adjudication, however, on the basis of pleadings made by the
parties, the Tribunal is entitled to frame certain issues which fall in
the category of 'incidental issues' which are either issues of law or
mixed question of law and fact. Such 'incidental', 'additional' or
'ancillary issues' are required to be determined by the Tribunal as
they pertain to the jurisdictional question and are normally required
to be decided as a preliminary issue. If the issue goes to the root of
the matter and is an issue or an objection pertaining to the
maintainability of the Industrial Dispute referred for adjudication or
the jurisdiction of the Tribunal itself, the Tribunal is well within its
right to go into this question as an 'incidental issue' and decide itas a
preliminary issue. If the Tribunal on such examination comes to the
conclusion that it has no jurisdiction, the Tribunal is free to reject the
reference."”

"13. If the aforesaid legal principle is applied in the facts and
circumstances of the present case, we are of the considered view that
the question as to whether the reference should be made to the
Labour Court or to the Industrial Court or whether the Labour Court
to which the reference is made, has jurisdiction to deal with the
matter, is a mixed question of law and fact and in our considered
view when the Labour Court itself is clothed with the power to
decide the question of its own jurisdiction as a preliminary issue,
challenge to the order of reference on this count in a petition under
Article 226/227 of the Constitution of India, is not required. An
objection can be raised before the Labour Court and the Court after
framing a preliminary issue can decide this question of jurisdiction,
as the question of jurisdiction is nothing but an 'incidental matter'
which can be answered while adjudicating the dispute by the Labour
Courtitself."

18. In a recent case of Hind Kamgar Sangathan V/s. Dai Ichi Karkaria Ltd. -
(2018) 11 SCC 258, the apex Court has referred the matter to High Court to
adjudicate upon as to what happens in case there is no recognized Union available
in the establishment. The apex Court has observed that this issue is required to be
decided by the Industrial Tribunal and the High Court ought to have remanded the
matter back to the Industrial Tribunal. Para 3 and 4 are reproduced below :
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"3. The learned senior Counsel appearing for the Appellant has
brought to our notice that there is no recognized union under the first
Respondent since the registration under the Trade Unions Act
granted to the Second Respondent has been cancelled. The learned
Counsel for the second Respondent submits that the issue is pending
before the appellate authority. Be that as it may, as rightly pointed
out by Sh. C.U. Singh, learned senior Counsel, that this issue has not
been adjudicated before the High Court. At any rate, the High Court
has not gone into the issue, apparently because according to the
learned senior Counsel, this point was not canvassed before the
High Court. Though there are serious disputes as to whether this
point was canvassed or not, we find that this was one of the issues
raised even before the Industrial Tribunal and the point is seen raised
in the High Court as well. Though normally, the court would have
relegated the Appellate to pursue the remedy of review, we do not
propose to do so since the matter was pending for the last four years.
Hence, we are of the view that the matter needs to be sent back to the
High Court."

"4. Accordingly, without expressing any opinion on the merits
of the issue raised before this Court by the Appellant on the
recognition/registration aspect of the unions, we set aside the
judgment and remit the matter to the High Court with a request to the
High Court to hear the parties afresh and decide on the point, as to
what happens in case there is no recognised union available in an
establishment. We also make it clear that the High Court may also go
into other questions as to what happens when there is a registered
union under the Trade Unions Act. Since the writ petition is of the
year 2012, we request the High Court to dispose of the writ petition
expeditiously and preferably, within six months from the date of
production of a copy of'this judgment."

19. In view of the above, this Court is of the opinion that the terms of reference
is very precise clearly indicates the industrial dispute between the workmen and
the petitioner hence impugned order is not liable to be quashed in a writ petition
under Article 226 of the Constitution of India. So far as other objections raised by
the petitioner are concerned, they are either issue of law or mixed question of law
and fact both, comes under the category of incidental, additional or ancillary
issues which are required to be decided by the Industrial Tribunal either as a
preliminary issue or while answering the terms of the Reference in view of law
laid down by apex Court in the case 7ISCO (supra) and by this Court in the case of
Birla Corporation (supra). It is discretion of the Tribunal either to decide as a
preliminary issue or while answering the terms of reference. The Industrial Court
is directed to decide the issues independently without being influenced by the
observation made by this Court hereinabove.



LL.R.[2019]M.P. Pramod Kumar Sharma Vs. State of M.P. 551

20. Inview of the above, the petition is disposed of.

No order as to costs.

Order accordingly

I.L.R. [2019] M.P. 551
WRIT PETITION
Before Mr. Justice Sujoy Paul
W.P. No. 3432/2016 (Jabalpur) decided on 17 January, 2019

PRAMOD KUMAR SHARMA ...Petitioner

Vs.

STATE OF M.P. & ors. ...Respondents
A. Service Law — Dismissal from Service — Departmental Enquiry —

Grounds — Held — Petitioner submitted attestation form in respect of his
candidature for post of police constable, deliberately suppressing the fact of
pending criminal case against him — Such charge is enough to dismiss
petitioner from service — Petitioner being a member of disciplined police
force, cannot be permitted to remain in employment when he deliberately
suppressed material fact and given incorrect information in attestation form
—Punishment is not shockingly disproportionate/harsh — Petition dismissed.
(Para7 & 9)
@. dar fafer — War & uveyfa — fearfiy sma — smEe —
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B. Service Law — Departmental Enquiry — Procedure — Inquiry
Officer — Held — It is trite law that even if there exist some procedural
infirmity in departmental enquiry, delinquent employee has to show the
prejudice caused to him because of such infirmity in enquiry — Inquiry
Officer has not asked any leading questions to petitioner, thus cannot be said
that he acted as a prosecutor — Inquiry Officer can put questions to elicit the
truth as has been done in present case — Inquiry and decision making process
are not vitiated neither any prejudice has caused to the petitioner.

(Para7 & 8)
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gfase yHTE@ <eiAr s — o4 JARSRY A AT 9 BIs gad U A8l Y8,
s4fery 8] BT o1 AodT fd S ARAIoIe & w4 H &1 fear — Sird AferarY
A S 2 U YB AHdl & o™l fob add Udxer 9 f&Han am @ — o4 3R
fafreag s &) ufpar gfa a8 2 3 1 &) arh & B yfaga yva s1Ra
foar |

Cases referred :

2013 (9) SCC 363, 2018 (2) MPLJ 419 (FB), 2005 (1) LLJ 931, 2018 (7)
SCC 670, (2003)3 SCC 437.

R.S. Tripathi, for the petitioner.
Puneet Shroti, P.L. for the respondents.

ORDER

SuJOY PAUL, J. :- This petition filed under Article 226 of the Constitution
takes exception to the order of punishment dated 13.4.2015 whereby a
punishment of dismissal from service was inflicted on the petitioner. Petitioner is
also aggrieved by the appellate orders dated 9.7.2015 and 28.10.2015 Annexure
P/3 and Annexure P/1, respectively, whereby his regular appeal as well mercy
appeal were rejected by the department.

2. Learned counsel for the petitioner submits that petitioner was served with
a charge-sheet dated 1.8.2014 Annexure P/7. The petitioner filed his reply
Annexure P/8 dated 25.8.2014. The disciplinary authority appointed an inquiry
officer. The Inquiry Officer after conducting the inquiry, prepared his report dated
23.3.2015 Annexure P/9. Thereafter, the petitioner was punished by aforesaid
impugned order and he challenged the said orders unsuccessfully by preferring
appeal and mercy appeal.

3. The learned counsel for the petitioner has attacked the disciplinary
proceeding on following counts:-

(1) The Inquiry Officer has cross-examined the delinquent employee
because of which inquiry is vitiated in the light of recent judgment of Supreme
Courtreportedin 2018 (7) SCC 670;

(i)  Disciplinary authority has imposed more than one punishment on
the basis of single charge-sheet;

(i)  The Disciplinary authority has taken into account the past
misconduct while passing the punishment order whereas in the charge-sheet,
there was no mention/allegations relating to past record of the petitioner;
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(iv)  The defence assistant was not provided by the inquiry officer in
the inquiry;

(v)  Punishment order is harsh/disproportionate.

4. To elaborate, the learned counsel for the petitioner has placed reliance on
question No.1 to question No.5 reproduced in the inquiry report. On the strength
of these questions, it is urged that the petitioner was cross-examined by the
inquiry officer. Thus, he acted as a prosecutor rather than a judge. This ground is
sufficient to vitiate the entire inquiry. It is further argued that it was the duty of
inquiry officer to ask the petitioner whether he wants to engage a defence assistant
in the domestic inquiry. In absence of any such action on the part of the inquiry
officer, inquiry is polluted. The punishment is excessive whereby petitioner a
young citizen of India with whom a lenient view should have been taken, is
subjected to a extreme punishment.

5. Per contra, Shri Puneet Shroti, learned Panel Lawyer supported the
impugned order and contended that the main allegation against the petitioner is
that he suppressed the material information in his attestation form (clause 12)
wherein he was required to apprise the department whether he is facing any
prosecution. Learned Panel Lawyer submits that Clause 12 is wide enough which
covers a series of eventualities which were required to be answered by the
candidate. The petitioner categorically stated that no eventuality mentioned in
Clause 12(ka) is applicable by mentioning "no". Shri Shroti submits that FIR was
lodged on 11.5.2009. Attestation form was filled up by the petitioner on 23.2.2011
and the criminal court passed its judgment on 9.7.2014. During trial, the petitioner
being an accused participated in the proceeding and therefore by no stretch of
imagination, his argument can be accepted that he did not have knowledge about
the pendency of a criminal case against him. Shri Shroti submits that there is no
such procedural impropriety or violation of principles of natural justice in this
case which warrants interference by this Court. He further urged that punishment
is commensurate to the misconduct which does not require interference. In
support of aforesaid submissions, reliance is placed on 2013 (9) SCC 363
(Devendra Kumar vs. State of Uttaranchal and others) and 2018 (2) MPLJ
419(FB) (Ashutosh Pawar vs. High Court of M.P. and another).

6. I have bestowed our anxious consideration on rival contentions and
perused the record.

As to point (i) and (iv)
7. These two points are related with decision making process adopted by

inquiry officer in the instant case. This is trite law that even if there exists
some procedural infirmity in conducting the departmental enquiry, the
delinquent employees has to show the prejudice caused to him by such infirmity
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in the inquiry. In the present case, the first charge against the petitioner is that on
5.1.2011, he submitted candidature for the post of Constable but suppressed the
fact of pendency of a criminal case. Pertinently, in reply, the petitioner
categorically submitted that offences under Section 147, 148, 149, 294, 323 and
506 IPC were registered against him and six other persons. The police filed
challan in the Court of Law. Thus, it is clear that the applicant has admitted the fact
in the reply that a criminal case arising out of Crime N0.48/2009 was pending
against him. He also specifically admitted in the reply that he did not furnish the
information about pendency of said criminal case. Interestingly, his explanation is
that since he was falsely implicated and aforesaid offences were not related with
moral turpitude; and, it was a case relating to simple assault etc. he did not
disclose this fact in the attestation form. The relevant portion of petitioner's
reply needs reproduction-

“URIFd SRIGY & TFET § AT glase (=g 8 —
31T BHTH —1

IE & Rraraasal @Hcer gare Il §91° YRae &7 &8 v
8 U9 57 W1 BBl 99T & 89T IRaIR® fAdre / sl wird<ie &1
faare @t w81 € | 9 faare 4 379=T yer Auiqd &¥ a7 §9 UV GqIq
s1ei @ ford Riergasdl dHcler gHr erl 7 1% 11.05.2009 &1
2v8 g7 gv Iu® Gr HIvdle & &l Rrerad &r=r gaaiv forer—yar
@ @1 T off | v gv & o747 QY # 37URTET BHI B 48 /09 EIRT
147,148,149, 294, 323, 506 TSY) Ht &T G A TAT 37 6 FfFaal
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glav 841 fawg warel el fear 8 | wiel a@ f& ~ararery 9 sufkerd
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BT & geford Sud yrg wig agad & T8 o | aha =fe
agforege, gorg 4t &tew orer Yar 7 #f <T@ 09.07.14 &) 31377
gIRa vt 3eifaal’ &1 grgvora ¥ & fear 8 | =g & fAvfg
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& Rrergasal 4 84 wIRaIR® fdareasr ST warar &7 |
IHeIT FIVYle ST ITIT 4T T 399 &g Ffaw sremga+ &1 arer 78t
o7 | I HIHEAT 7 & B T AT 420 BT T | GTENRVT AIRYIS BT HHAT
o7 | BRI Ht ~rarerg 7 syfRkera &Y 8 ver o1/ F¥ferd 3oT va
GIETRYT 776l GdsIdY greff 7 g9 §1d &1 SrEan 31dsT—94,
e9e—g=, 377aT SYATOTT B 4 78 7 | greff gwdl wHikar &
gasrar & 8t o1 Fatfe greff gsell v wmadly dar § 3mar o9/
3@ AT JTyel ¥foreraw &g @l @t gt Rreraa o 7 &Y 7d
e— dfe1 gdl arvdic @t Ribraa gv var 74 arer g7 greff 4
owr aiar ff 78t or | =rarery 3 o greff va = @t spwifaat &t
grgood §¥ Y fear &/
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8. The learned counsel for petition on a specific query from the Bench argued
that Q. No.(v) asked by inquiry officer has vitiated the inquiry. Question No.(v)
and its answer reads as under:

“geT SHIH 5. Ylerer War § w7l 8q deT U & BT B0 16 4 FT
319D HUN B UVTE Goildg §3IT & IT 319 [l SITaviferd gabvor 4
frrgare &y v & Ifc &7 al gof faqvor ford gl y&IR STguarrT
B GRS Y& @& BIcii &0 12 & HIciq UH 4 3UTE /IRy (78T)
gt & gferer o 4 goflag (A81) Ifc =rarery 4 ararT geqd [&ar
77 81 @l =TTy &1 T (78]) Syviad aHl &reral 4 o1 gedn
forerr Yar & 3rgvrer w0 /48 /2009 Tolldg o7 | 3id: 319+ T 3mdgT
UH U9 YA BT @& 3d wicrdl 4 (78T) 4 | 76T Araebrt #r
greft |

gcavi— o 49 wdf g19 @ qd «r=r gaare forer d1ar 4 sirabv araabred
ol off &1 gare g1%7T g3 AT AT AT (& 19D [A6g 7T gAY
forerr a1 7 @15+ sryvIferd, 9Hevr goflag et € 98l g3t garar
o7 & 319D fawg v Bofl sdeT UF YT<d g3l & 3d: o747 Y7dIk
GIRT &1 1 SIT-THINT @& 3ITENN 9V S dierdl &) wir-ard 44 781 4 &
eftr

A Division Bench of this Court in 2005 (1) LLJ 931 (Union of India vs. Mohd.
Naseem Siddiqui) summarized the principles relating to cross-examination by
inquiry officer and effect of non-appointment of presenting officer. Relevant
paras read as under:

" 16. We may summarise the principles thus:

(i) The Inquiry Olfficer, who is in the position of a Judge shall not
act as a Presenting Olfficer, who is in the position of a prosecutor.

(ii) It is not necessary for the Disciplinary Authority to appoint a
Presenting Officer in each and every inquiry. Non- appointment of
a Presenting Officer, by itselfwill not vitiate the inquiry.

(iii) The Inquiry Officer, with a view to arrive at the truth or to
obtain clarifications, can put questions to the prosecution
witnesses as also the defence witnesses. In the absence of a
Presenting Officer, if the Inquiry Olfficer puts any questions to the
prosecution witnesses to elicit the facts, he should thereafter
permit the delinquent employee to cross-examine such witnesses
on those clarifications.

(iv) If the Inquiry Officer conducts a regular examination-in- chief
by leading the prosecution witnesses through the prosecution
case, or puts leading questions to the departmental witnesses
pregnant with answers, or cross-examines the defence witnesses
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or puts suggestive questions to establish the prosecution case
employee, the Inquiry Officer acts as prosecutor thereby vitiating
the inquiry.

(v) As absence of a Presenting Olfficer by itself will not vitiate the
inquiry and it is recognised that the Inquiry Officer can put
questions to any or all witnesses to elicit the truth, the question
whether an Inquiry Officer acted as a Presenting Olfficer, will have
to be decidedwith reference to the manner in which the evidence is
let in and recorded in the inquiry.

Whether an Inquiry Officer has merely acted only as an Inquiry
Officer or has also acted as a Presenting Officer depends on the
facts of each case. To avoid any allegations of bias and running the
risk of inquiry being declared as illegal and vitiated, the present
trend appears to be to invariably appoint Presenting Officers,
except in simple cases. Be that as it may. "

The principle aforesaid laid down by this Court is recently
approved by Supreme Court in 2018 (7) SCC 670 (Union of India
vs. Ram Lakhan Sharma). 1f the present case is tested on the anvil
of aforesaid principles, it will be crystal clear that inquiry officer
has not asked any leading question to the petitioner nor has taken
the petitioner through prosecution case in a manner it can be said
that he has acted as a prosecutor. It is clearly held that the inquiry
officer can put question to elicit the truth and in the present case in
my opinion, he has done the same. Thus, I am unable to hold that
inquiry is vitiated on this count. The reply to the charge-sheet
given by petitioner leaves no room for any doubt that petitioner
has admitted this fact that he has not disclosed the fact of
submission of attestation form by suppressing about the details of
pending criminal case. Thus, no prejudice is caused to the
petitioner if inquiry officer has asked the aforesaid question in
order to elicit the truth. For the same reason, if inquiry officer has
not specifically asked the petitioner to appoint defence assistant,
inquiry has not been vitiated. No prejudice is caused to the
petitioner due to non-appointment of defence assistant.

Point No. (ii), (iii) & (v)

9. The disciplinary authority 1mposed the punishment of dismissal for two
allegations. In the considered opinion of this Court, the first charge itself is
sufficient to dismiss the petitioner from service. The petitioner, a member of a
disciplined police force, cannot be permitted to remain in employment when he
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has deliberately suppressed the material fact and has given incorrect information
in the attestation form. See Kendriya Vidhyalaya Sangathan vs. Ram Ratan Yadav,
(2003) 3 SCC 437. If punishment order can sustain even if one charge is proved,
no useful purpose would be served in examining the punishment order in the
background of other charges which were also held to be proved. Apart from this,
even if it is held that disciplinary authority should not have taken into account the
past record of the petitioner, in the instant case, it will not make any material
difference to the punishment order because it has already held that even if first
charge is proved, it is enough to oust the petitioner from employment. This aspect
was considered by this Court in W.P. N0.5277/2009 (Rajendra Singh vs. State of
M.P. and others) on the basis of certain Supreme Court judgments. The relevant
parareads as under:

"Thus, the question is whether because of a partial illegality
whereby Disciplinary Authority has taken into account the past
conduct of petitioner, entire punishment order can be set aside.
This aspect is no more res integra. In AIR 1963 SC 779 (State of
Orissa & Ors. vs. Bidyabhushan) a five judges Bench held as
under.-

"The reasonable opportunity contemplated by Article 311
(2) has manifestly to be in accordance with the rules
framed under Art. 309 of the Constitution. But the Court in
a case in which an order of dismissal of a public servant is
impugned, is not concerned to decide whether the sentence
imposed, provided it is justified by the rules, is appropriate
having regard to the gravity of the misdemeanour
established. The reasons which induce the punishing
authority, if there has been an enquiry consistent with the
prescribedrules are not justiciable: nor is the penalty open
to review by the Court. If the order of dismissal may be
supported on any finding as to substantial misdemeanour
for which the punishment can lawfully be imposed, it is not
for the Court to consider whether that ground alone would
have weighed with the authority in dismissing the public
servant. The Court has no jurisdiction if the findings of the
enquiry officer or the Tribunal Prima facie make out a case
of misdemeanour, to direct the authority to reconsider that
order because in respect of some of the findings but not all
it appears that there had been violation of the rules of
natural justice. "

(Emphasis supplied)
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18. This doctrine of severability of charges was again
considered by Supreme Court in AIR 1967 SC 1353 (The State Of
Maharashtra & Anr vs B. K. Takkamore & Ors ), it was held that
an administrative or quasi-judicial order based on several
grounds, all taken together, cannot be sustained if it be found that
some of the grounds are non-existent or irrelevant, and there is
nothing show that the authority would have passed the order on
the basis of the other relevant and existing grounds. On the other
hand, an order based on several grounds some of which are found
to be nonexistent or irrelevant, can be sustained if the court is
satisfied that the authority would have passed the order on the
basis of the other relevant and existing grounds, and the exclusion
of the irrelevant or non-existent grounds could not have affected
the ultimate opinion or decision.

1t was further held the fact that "the first ground mentioned in the
order is now found not to exist and is irrelevant, does not affect the
order. We are reasonably certain that the State Government would
have passed the order on the basis of the second ground alone. The
order is, therefore, valid and cannot be set aside."

In the light of aforesaid, this court is unable to hold that punishment is shockingly
disproportionate/harsh. Thus, these points are also decided against the petitioner.

10. In view of foregoing analysis, it cannot be said that decision making
process adopted by the respondents is vitiated and punishment is shockingly
disproportionate. Thus, I find no reason to interfere in this matter.

11. Petition sans substance and is hereby dismissed.

Petition dismissed

I.L.R. [2019] M.P. 558
WRIT PETITION
Before Mr. Justice Rohit Arya
W.P. No. 19665/2017 (Indore) decided on 5 February, 2019

VIKAS MALIK ...Petitioner
Vs.
UNION OF INDIA & ors. ...Respondents

(Alongwith W.P. Nos. 19666/2017, 19667/2017, 19669/2017 & 19763/2017)

Service Law — Constitution — Article 226 & 309 — Appointment —
Prescription of Qualification — Writ Jurisdiction — Held — Mode of
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appointment is within domain of appointing authority or selection body —
Courts and Tribunals can neither prescribe qualifications nor entrench upon
powers of authority so long as such prescribed qualification is reasonably
relevant and do not obliterate the equality clause — Appointing authority is
competent in its power of general administration to prescribe eligibility
criteria/educational qualifications as it deems necessary and reasonable —
Impugned advertisement for appointment has been issued for specific
project but not under any statutory rules either referable to Article 309 of
Constitution or a statute — Prescription of qualification and Roster system
has no relevance — No interference warranted under writ jurisdiction —
Petitions dismissed. (Paras7to09)

war fafer — wifaerT — =8 226 T 309 — [Ayfda — sgar fAfed wer
— Re siferaRar — aiffeiRa — Frgfaa o Sfa Fgfea e siear a9
AR & IR &3 & Hfiav @ — AT 3R 3ifereror 7 ai sEarg fafza &
Ahd © 3R 9 21 YT &) AfFaal uR fespavr FR "abhd & old d (& vl
fafRa sdar Yfaagea wu @ gH7Ta 2 g1 wqar @ & 7 fierd 8 -
Frafea yitrer Shar 98 smavae qor Jfeayea wwst urFdn A s / dalie
Jredrg fafed & @ oy s a1 yema &1 wfdd A gaw @ — Fgfea @
forg smefua fasmue fafafdse afRarer & fog S fear T @ wig 5=
S Rt @ siaefa A, o a1 @ "@faemE & g=eT 309 AT fud HIA &
dad A7 Bl — dar fafed d=A a1 AR yvIrel) Y HIS gEIddr A8 & —
Re siftraiRar & siavia & swaay o1 sraegaar 7181 8 — ATfaH1¢ @R |

Cases referred :

AIR 2012 SC 729, W.P. No. 2031/2017 decided on 21.03.2018 (Supreme
Court), (1990) 1 SCC 288, (2011) 9 SCC 645.

Gagan Bajad and Vijaywargiya, for the petitioners.

L.M. Acharya, Koustubh Pathak and Shrey Saxena, for the respondent
Nos. 1 &2.

Prakhar Mohan Karpe, for the respondent No. 2.

Ajinkya Dagaonakar, for the respondent No. 3.

Archna Kher, G.A. for the respondent/State.

ORDER

ROHIT ARYA, J.:- This order shall govern disposal of batch of writ
petitions, viz., W.P.N0s.19665, 19666, 19667, 19669 and 19763 of 2017. As
similar controversy involved in all these writ petitions, they are heard
analogously and disposed of by this common order.

Facts have been dealt with from W.P.N0.19665/2017:
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Taking exception to the advertisement dated 30/10/2017 issued by the
respondent No.2, (National Project Implementation Unit, Government of India
through its Secretary) inviting applications for 1221 posts of Assistant Professor
in 53 colleges through the Centralized Engagement Process under the Technical
Education Quality Improvement Project (for short, 'the TEQIP III) spread over in
different States as indicated in Annexure P/1, providing the educational
qualification:

BE/BTech and ME/MTech in relevant branch
with 1" Class (60% or 6.75 grade point) either in
bachelors or Masters degree from a recognized
institution/university (for equivalent UG/PG
degree refer Annexure P/1) and should have
qualified through GATE exam:;

petitioner with Master of Technology degree working as temporary Assistant
Professor with respondent No.5; Ujjain Engineering College, Ujjain (for short,
'the respondent No.5") on clock hour basis and being paid on the basis of number
of hours worked, has approached this Court under Article 226 of the Constitution
of India inter alia contending that; (i) the norms/educational qualifications
prescribed by the University Grants Commission (for short, 'the UGC') and All
India Council for Technical Education (for short, 'AICTE') do not contemplate
passing/qualifying GATE exam as essential qualification for recruitment to the
post of Assistant Professor; (ii) one set of ad hoc employees cannot be replaced by
another set of ad hoc /contractual employees and (iii) the advertisement does not
provide for reservation for various categories as per Roster system.

(Emphasis supplied)

2. On notice, the respondents No.l and 2 have filed counter-affidavit
opposing the admission of the writ petition. The respondent No.3 has also filed
counter-affidavit with the contention that no relief since has been sought against
it, it is not necessary party. However, it has no objection if the recruiting agency,
1.e., respondents No.3 and 4 adopts higher standards and qualifications in addition
to the minimum qualification notified by the respondent No.3 as long as there is
availability of the courses and applicants in the country, as the case may be.
Respondent No.4 in its separate counter-affidavit has also sought dismissal of the
writ petition.
3. Respondents No.1 and 2 inter alia contend that;

() petitioner is not in the regular employment of

respondent No.5 on the post of Assistant Professor.

Therefore, no legal right vested on to him to claim
any regular employment or seek protection of
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employment taking exception to the advertisement
criticizing the prescription of educational
qualifications and the eligibility conditions fixed
thereunder;

(i1)) TEQIP-IIT Project is sponsored by the
World Bank and the Government of India. The
Centralized Engagement Process has issued the
advertisement for availing the services of the
specialized teaching faculty under the aforesaid
project and is in addition to the existing teaching
faculty already engaged by the respondent No.5
either on temporary basis or on sanctioned post.
Therefore, the apprehension expressed by the
petitioner in the instant writ petition that he is
sought to be replaced by the selection process
through advertisement issued by the respondent
No.2 is misconceived and misdirected, besides
factually incorrect;

(i11) the Centralized Engagement of Teaching
Faculty initiated by the respondent No.2 is for and
on behalf of respondent No.5/institution to fulfill
the faculty requirement of the institution for
seeking Accreditation from National Board of
Accreditation (Autonomus Body constituted by
the Government of India); as upon accreditation,
the respondent No.5/institution shall be eligible to
seek aid under the aforementioned TEQIP-III
project;

(iv) The Engagement of specialized teaching
faculty through the aforesaid process is project
related and such engagement would come to an
end automatically upon completion of the project;
the outer period being three years. In other words,
the Centralized Engagement Process does not seek
to create new teaching posts in the respondent
No.5/institution. As such, neither the centralized
engagement process nor the respondent No.2 is in
any manner concerned with the terms of the
present employment of the petitioner;

561
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(v) while rebutting the challenge tothe requirement
of qualifying GATE exam in the advertisement, it
is submitted that in the year 2002-03, the
Government of India with financial assistance
from the World Bank has launched the Technical
Education Quality Improvement Programme in
three phases for systemic transformation of the
Technical Education System in the India;

(a) the first phase of TEQIP
commenced in the month of March, 2003
and ended in the month of March, 2009
benefiting 127 institutions in 13 States;

This project covered less than 10% of
the institutions existed on that date;

(b) the second phase of TEQIP was
commenced in the year 2009 and ended in
March, 2017 with the objects as indicated
in paragraph 7(B) of the counter-affidavit;

(c) in the current third phase of TEQIP,
only the Government and Government
aided AICTE approved Engineering
Institutions / Engineering faculty/
Engineering Teaching Department/
Constituent Institutions of Universities/
Deemed to be Universities and new
centrally funded institutions from the
focused States mentioned in the
advertisement are made eligible for
seeking aid. The financial agreement
signed by Department of Economic Affairs
(DEA), Government of India and the
World Bank for TEQIP-III envisages
four Disbursement Link Indicators;
accreditation and GATE qualification are
amongst them. Copy of Financial
Agreement is placed on record as exhibit
A;

L.L.R.[2019]M.P.
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(vi) TEQUIP-III seeks to enhance the quality,
improvement and efficiency of the engineering
education system in the focused States in the
concerned institutions;

(vii) The qualification as prescribed in the
advertisement, i.e., B.E./B.Tech alongwith M.E.,/
M.Tech with candidates having qualified GATE
exam has direct nexus with the object for
recruitment of the faculty sought to be recruited for
specific project only with the maximum life of
three years. It is not a regular appointment against
the sanctioned posts to be filled through the
recruitment process with due observance of
recruitment process thereof including the Roster
system;

(Emphasis supplied)

Subject to the aforesaid, it is submitted that even otherwise, the
prescription of educational qualification and the eligibility conditions are within
the rights and authority of the respondents No.1 and 2 having direct nexus with the
project for which the temporary appointments are to be made and the same are
beyond the purview of writ jurisdiction under Article 226 of the Constitution of
India in the obtaining facts and circumstances. That apart, the educational
qualifications so prescribed in the advertisement in no way even either in
violation of any statutory rules or de hors the norms prescribed by the AICTE
or UGC.

4. The respondent No.5/institution has filed separate counter-affidavit with
the submission that pursuant to the instant advertisement, the selection process
has already been completed and the candidates have already joined and working
properly with further contention that the petitioner's appointment as guest faculty
is purely temporary and receiving Rs.275/- per period engaged for maximum
three periods on certain terms and conditions. The privity of contract between the
petitioner and the respondent No.5 is regulated by such conditions. No right in
excess thereto accrues to the petitioner, particularly; in the context of challenge to
the instant advertisement. It is altogether for a different purpose as detailed in the
counter-affidavit filed by the respondents No.1 and 2. To support the submissions,
respondent No.5 has relied upon the judgment of the Hon'ble Supreme Court in
the case of Grido Ltd., and another Vs. Sadan and others, AIR 2012 SC 729 and
order passed by the coordinate Bench in W.P.No0.2031/2017 (Dr. Vikas Mishra Vs.
State of M.P., and others) decided on 21/03/2018 (Annexure R/3).

5. Heard.
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6. Before adverting to the rival contentions, regard being had to the factual
matrix in hand, it is considered apposite to reiterate the law holding the field in the
matter of prescription of educational qualifications and the eligibility conditions
in public employment.

7. The prescription of minimum qualifications and the mode of appointment
in the sphere of public employment is within the domain of the appointing
authority or the selection body. The courts and tribunals can neither prescribe the
qualifications nor entrench upon the power of the authority concerned so long as
the qualification so prescribed is reasonably relevant and do not obliterate the
equality clause [J. Ranga Swamy Vs. Govt., of A.P, (1990)1 SCC 288 &
Chandigarh Administration Through the Director Public Instructions (Colleges),
Chandigarh (2011) 9 SCC 645)].

Besides, in the absence of any rules under Article 309 of the Constitution
of India or a statute, the appointing authority is competent in its power of general
administration to prescribe such eligibility criteria as it is necessary and
reasonable in the obtaining facts and circumstances.

8. The appointment of Assistant Professor under the advertisement is since
related to an object being co-terminus with the project for a limited period; till
completion of the project or maximum three years whichever is earlier has no
correlation with the engagement of guest faculty/Assistant Professor on clock
hour/ad hoc basis in the technical institution. As such, it is not a case of
substitution of contract faculty for contract faculty as sought to be alleged in the
writ petition. As a matter of fact, the project of TEQUIP-III is a joint venture of
Government of India and the World Bank intends to enhance the quality,
improvement and efficiency standards in the participating engineering
institutions. The respondents No.l and 2 have rightly laid emphasis on and
insistence of well qualified faculty in the advertisement in addition to
B.E.,/B.Tech alongwith M.E./M.Tech with requirement of qualifying GATE
exam. In fact, the same subserves the object for which the faculty is engaged
under the instant third phase project as discussed above, i.e., upgradation of the
institutions making them eligible for seeking financial aid under the financial
agreement signed by the Department of Economic Affairs, Government of India
and the World Bank for TEQIP-III whereunder accreditation and GATE
qualification are amongst the four relevant considerations (exhibit A). Hence, the
challenge to the prescription of the qualification and GATE examination in the
advertisement and that too at the instance of the petitioner is found to be
misconceived and misdirected. Under the circumstances, no interference is
warranted under Article 226 of the Constitution of India.

0. This Court holds that such prescription of the qualifications in the
advertisement to the post in question as laid down by the Hon'ble Supreme Court
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in the cases referred above, i.e., qualifying in the GATE exam is not only relevant
but, also has direct rationale or nexus for the purpose of improvement, quality and
efficiency standards of the engineering institutions to help facilitate accreditation
to become eligible for aid under the financial agreement signed by the Department
of Economic Affairs, Government of India and the World Bank as contemplated
under the scheme. Further, as the impugned advertisement for appointments at
issue has been issued for a specific project but, not under any statutory rules either
referable to Article 309 of the Constitution of India or a statute, the prescription of
qualification and implementation of Roster system has no relevance and
the competent authority is fully empowered to prescribe the educational
qualifications with qualifying GATE exam.

10.  Upshot of the aforesaid discussion leads to dismissal of all the writ
petitions.

11. All the writ petitions sans merit and are hereby dismissed. No order
astocost.
A copy of order be placed on the record of the connected writ petitions.

Petition dismissed
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WRIT PETITION
Before Ms. Justice Vandana Kasrekar
W.P. No. 27939/2018 (Indore) decided on 27 February, 2019

RAJASTHAN PATRIKAPVT.LTD. (M/S) ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

(Alongwith W.P. Nos. 18826/2018, 18829/2018, 27656/2018, 27657/2018,
27661/2018, 27672/2018, 27676/2018, 27825/2018, 27828/2018, 27922/2018,
27931/2018, 27937/2018, 27995/2018, 28731/2018, 28733/2018, 00231/2019,
00234/2019,00237/2019,00238/2019,00242/2019 & 232/2019)

A. Industrial Disputes Act (14 of 1947), Section 10 & 33-C(2) and
Working Journalists and Other Newspaper Employees (Conditions of Service)
and Miscellaneous Provisions Act, (45 of 1955), Section 17(2) — Recovery of
Arrears of Wages — Reference — Validity — Held — Whether particular
workman is employee of particular employer can be decided by making
reference u/S 10 of the Act of 1947 and not by making reference u/S 17(2) of
the Act of 1955, thus reference made u/S 17(2) is incompetent — Impugned
order set aside — Labour Commissioner is further to make reference to
Labour Court for determination of question of existence of employer-
employee relationship between parties and then go to decide entitlement of
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R-3 toreceive arrears — Petitions allowed. (Para2l1 & 22)

@. aitenfire faare siferfaaT (1947 &7 14), €77 10 T 33—¥1(2) VT
A gABIR 3N I GHEAN—9FT FHANT (Far s o1d) 3% gHIvf SuaEr
SfEfg9, (1955 BT 45), &RT 17(2) — q9Iget & BT B TEcAl — [T —
faferar=rar — aififraiRa — «ar fafdre sder falre v o sdar 2,
I 1947 B AT B aRT 10 & A e yxga sxd gy fafilR=a fean
SIT "abdT & AT 9 f&b 1955 & SRR &1 aRT 17(2) & 3iavida fAder yxqd a<,
IA: IRT 17(2) B 3iaia uxgd fHar war e a9 @ — neafia e surd
— ¥ AR Bl 3T YA RI & AeF FRTGaT—HHar) G449 & JINRAT S U D
frerfzor 3q o <ImaTer 1 A yEga S 2 SR R IHrn 9t S} 3
gaft #.—3 &1 gHerl fafiR=a o @ — afae] w9 |

B. Working Journalists and Other Newspaper Employees
(Conditions of Service) and Miscellaneous Provisions Act, (45 of 1955), Section
17(2) — Reference — Enquiry — Held — While making reference u/S 17(2) of the
Act of 1955, Government should have made enquiry about relationship of
employer and employee between petitioner and R-3 — In absence of any
enquiry, referenceis bad in law. (Para17)

. st gABIN 31V 3T FHTAIN—9F FHERY (dar &1 91d) v
g&1vf YSer SIfefIIH, (1955 BT 45), €1RT 17(2) — 4791 — oirg — fifeiRa —
1955 & AU B gRT 17(2) B fiala M UFgd Hd I, WRBR HI ATA
g gaeff %. 3 & weg fAarqar ik oHa) @ 999 @ IR H od B o arfey
— fo< o @ svma 7, fder fafer o1 gfie 9 qruygef 2

C. Working Journalists and Other Newspaper Employees
(Conditions of Service) and Miscellaneous Provisions Act, (45 of 1955), Section
17(2) — Reference — Validity — Jurisdiction of High Court — Held — Apex Court
has concluded that High Court can go into the question of validity of
reference. (Para 20)

T st GABIN IV =T FHIFIN—YF HHERT (Fa1 &1 o1d) 3iv
g1l 3Uqer SIfefa9, (1955 &7 45), €77 17(2) — <391 — faférm=rar — S=a
1Ty &1 fereiRar — affaaiRa — waf=za e 3 fsefia fear 2 fe
Soa Ty e @) faftm=rar & e R o gadr @ |

Cases referred :

W.P. (Civil) No. 246/2011 decided on 07.02.2014 (Supreme Court),
(1995) 1 SCC 235, 1998 (1IT) LLJ Del, 1993 (I) LLN 372, 1992 (II) LLN 1094,
2016 (3) MPLJ 117, Appeal (Civil) No. 16832/1996 decided on 01.12.1999
(Supreme Court).

Girish Patwardhan, for the petitioners.
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Sudhir Shah, for the petitioner in W.P. Nos. 18826/2018 & 18829/2018.
Mukesh Porwal, G.A. for the respondent/State.
Prakash Kapse, for the respondent No. 3.

ORDER

VANDANA KASREKAR, J. :- This order shall govern the disposal of all the
aforementioned writ petitions. Regard being had to the similar controversy
involved and the nature of the relief claimed in all the writ petitions, they have
been heard and disposed of by this common order. For the sake of convenience,
facts in W.P.no.27939/2018 are narrated as under

Petitioner Rajasthan Patrika Pvt Ltd is a Company registered under the
Companies Act, 1956. The Company is engaged in the work of publication of
newspaper and other media works as per objects set out under the memorandum
of Association of the Company. The Central Government while exercising
powers under the working journalist and other newspaper employees ( Conditions
of Service ) and Misc. Provisions Act, 1955 (hereinafter referred to as "The Act" )
constituted Wage Board for the purpose of fixing / revising the rates of wages of
employees employed in newspaper establishment on 24/05/2007.

2. The Wage board constituted under the Chairmanship of Justice Gurbax
Rai Majithia, retired Judge of High Court at Mumbai submitted its
recommendations which were subsequently accepted by the Central Government
vide notification dated 11/11/2011. Various newspaper establishments challenged
the recommendations of the Majithia Wage Board before the Hon'ble Supreme
Court in writ petitions filed under Article 32 of the Constitution of India on
various grounds. All these writ petitions were consolidated and decided vide
judgment and order dated 07/02/2014 and detailed judgment has been passed in
Writ Petition ( Civil )no. 246/2011 (ABP Pvt Ltd and another Vs. Union of India
and others'). Hon'ble Supreme Court has directed that the revised wages to all the
eligible persons shall be payable from 11/11/2011 1.e. the date of notification of
the recommendations of Majithia Wage Board by the Government of India and
further directed that all the arrears upto March, 2014 shall be paid to all eligible
persons in four equal installments within a period of one year from today.

3 That alleging non-compliance of the order dated 07/02/2014, several
employees of various newspapers preferred contempt petitions before the Hon'ble
Supreme Court wherein Hon'ble Supreme Court issued notices to the petitioners
and several others petitioners. During pendency of the aforesaid contempt
petitions, the Hon'ble Supreme Court vide order dated 28/04/2015 issued
directions to all the State Government to appoint Inspectors under section 17-B of
the Act to determine, as to whether the dues and entitlements of all categories of
newspaper employees under the Majithia Wage Board award has been
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implemented in accordance with the terms thereof. It was further directed that the
Inspectors so appointed were to submit their report to the Hon'ble Supreme Court
through Labour Commissioners of each State within three months. In pursuance
to the directions issued by Hon'ble Supreme Court, the Labour Commissioner,
Government of M.P submitted its report before the Hon'ble Supreme Court on
02/09/2015.

4 After submission of the report, Hon'ble Supreme Court vide order dated
14/03/2016 observed that various interlocutory applications have been filed
alleging wrongful termination of services and fraudulent surrender of the rights
under the Wages Board recommendations to avoid liabilities in terms of the order
of the Court. The Hon'ble Supreme Court, therefore, issued specific directions
granting liberty to each of the individual employees who have filed the
interlocutory applications and also such employees who are yet to approach this
Court, but have a grievance of the kind indicated above to move the Labour
Commissioner of the State concerned in terms of the present order.

5 That the petitioner entered into an agreement for supply of manpower with
one M/s Forte Foliage Pvt Ltd. Respondent no. 3 is the person, who was employee
of the said company and working with the petitioner's organization pursuant to the
said agreement for supply of manpower. Respondent no. 3 was not the employee
of the petitioner and there is no relationship of master and servant between the
petitioner and respondent no. 3. The petitioner availed of the manpower services
from M/s Forte Foliage Pvt Ltd on contract basis. Respondent no. 3 filed its
complaint before the Dy. Labour Commissioner, Indore with regard to the
payments of arrears as per the Majithia Wage Board recommendations under the
Act. The petitioner submitted reply to the said complaint stating therein that
respondent no. 3 is not the employee of the petitioner and it was also stated that
respondent no. 3 is the employee of respondent no. 4 M/s Forte Foliage Pvt Ltd,
which is engaged in manpower rendering services. It is further submitted that
respondent no. 3 has never worked in the newspaper establishment of the
petitioner. Respondent no. 3 vide its order dated 10/08/2018, without authority of
law decided that respondent no. 3 is entitled to the benefits recommended by the
Majithia Wage Board. Respondent no. 2, however, treated the amount claimed by
respondent as disputed and therefore vide order dated 10/08/2018, made
reference of dispute to the Labour Court under section 17(2) of the Act. Being
aggrieved by the said order, the petitioner has filed the present writ petition

6 Learned counsel for the petitioner submits that the reference of dispute is
illegal and contrary to the provision of law and without any authority. He submits
that the primary issue of dispute between the petitioner and the respondent no. 3 is
as to whether the respondent no. 3 is newspaper employee of the petitioner or not ?
and the said issue can only be decided by Court or Tribunal of the competent
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jurisdiction. Respondent no. 2 failed to appreciate the above dispute. Respondent
no. 2 ought to have referred the said question to the Court or Tribunal for
determination. Further the finding of respondent no. 2 that respondent no. 3 is
entitled to wages as per Majithia Wage Board recommendation is without
jurisdiction and without authority of law as respondent no. 2 has no jurisdiction to
determine that respondent no. 3 is employee of the petitioner. Whether a person is
an employee of a particular employer can only be decided by the Labour Court or
Industrial Tribunal under the Industrial Dispute Act, 1947. He further submits that
the impugned order is not maintainable under section 17 of the Act. From bare
perusal of the provisions contained under section 17(2) of the Act, it is clear that
the mandate of the provision is that a question as to the amount due to a newspaper
employee under the Act can only be referred to the Labour Court constituted under
the Industrial Disputes Act, 1947. However, determination of employment status
of respondent no. 3 has to be decided first, and only thereafter, the question arises
as to whether any amount is due to respondent no. 3 under the Act.

7 He further relied upon the definition given under section 2(c)(d) of the Act
i.e. "newspaper employee" and "newspaper establishment". On the basis of the
said definition, he submits that to qualify as a newspaper employee, a person has
to be working journalist or employed to do any work in the newspaper
establishment or in relation to any newspaper establishment. In the present case,
respondent no. 3 do not qualify to be a newspaper employee as he is neither
working journalists not employed to do any work in the newspaper establishment
nor in relation to any newspaper establishment. As per section 17(2) of the Act, if
any question arises as to the amount due under this Act to the newspaper employee
from the employer, the State Government may refer the question to any labour
Court constituted by the Government under the Industrial Dispute Act, 1947. A
bare reading of section 17(2) of the act clearly proves that the wages which are
claimed should have correlation to the newspaper employees from his employer.
He further argues that section 17(2) of the Act is pari-materia with section
33-C(2) of the Industrial Disputes Act, 1947. According to section 33-C(2) of the
I.D. Act, powers of the labour Court are of the executive powers and not
adjudicatve powers. Similarly in the case of provision under section 17 of the Act,
powers have been given to the Labour Court as executive powers and not
adjudicating authority.

8 Learned counsel for the petitioner has further relied upon the judgment
passed by the Hon'ble Supreme Court in the case of Municipal Corporation of
Delhi Vs. Ganesh Razak and another reported in (1995 ) 1 SCC 235; Moolchand
Khairati Ram Hospital Karamchari Union Vs. Labour Commissioner reported in
1998 (III) LLJ Del; National Engineering Industries Vs. State of Rajasthan
(Appeal ( Civil ) 16832/1996 decided on 01/12/201999 ) and order passed in
Gujarat High Court in the case of Keshavlal M. Rao Vs. State of Gujarat and
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others reported in 1993 (I)LLN 372; Andhra Printers Ltd Vs. Industrial Tribunal-
cum- Labour Court reported in 1992 (II) LLN 1094 passed by High Court of
Andhra Pradesh.

9 The respondent/s has filed reply and in the reply, it has been stated that
respondent no. 3, as per entitlement of Majithia Wage Board recommendation,
has submitted its claim for arrears of revised salary, in light of the judgment passed
by Hon'ble Supreme Court, before the Dy. Labour Commissioner under section
17 of the Act and as the same was not considered for long period of time, therefore,
respondent no. 3 through its union Madhya Pradesh Journalist - non Journalist
Union, Indore had preferred a writ petition before the Hon'ble Court bearing W.P.
no. 1422/2018 which was disposed of vide order dated 18/08/2018, wherein the
authorities were directed to decide the claim submitted by the respondent no. 3
within a period of 15 days. In pursuance to the said order, respondent no. 3 has
submitted his claim before respondent no. 2 and respondent no. 2 after
considering the objection of the petitioner, vide orde (sic : order) dated
10/08/2018 forwarded the decision for approval from the State Government. The
respondents have further submitted that from perusal of the reference, it is clear
that reference question no. 1 makes it abundantly clear that the Labour Court shall
adjudicate the question, whether respondent no. 3 is an employee of the petitioner
or not ?. Apparently, if the aforesaid question is answered in favour of respondent
no. 3, thereafter the question of entitlement of revised salary and arrears as per
Majithia Wage Board Recommendation shall be considered for adjudication. He
supports the order passed by the Dy. Labour Commissioner. Respondent no. 3 has
further stated that he is an employee of the petitioner, however, has entered into
contract of appointment with respondent no. 4, which is a manpower supply
company. It is a well settled principle of law that as per the wages salary, gratuity
and other salary emoluments are concerned, it is liability of the principal
employer to disburse the same and grant it according to the norms. Respondent no.
4 is merely as denoted in the agreement, " Manpower Supply" company, however,
respondent no. 3 has been continuously working in the petitioner's institution. He
relied upon sub-section 2 of section 17 of the Act, 1955 and stated that the said
section suggests that if any question arises as to the amount due under this act to a
newspaper employee from his employer, the State Government may, on its own
motion or upon application made to it, refer the question to any Labour Court
constituted under the Industrial Disputes Act, 1947 or under any corresponding
law relating to investigation and settlement of Industrial Disputes in force..

10 He has further relied upon the order passed in W.P. no. 16209/2018 (Nai
Dunia Vs. SOMP and others) decided on 25/07/2018. He further submits that
"whether a person is an employee of a particular employer can only be decided by
the Labour Court/ Industrial Tribunal under the Industrial Dispute Act, 1947" and
for the same reason, the reference has been made to the learned labour Court under
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section 17(2) of the Act, 1955. The petitioner is trying to demarcate the scope of
section 17(2) of the Act, 1955 and section 10 of Industrial Disputes Act, 1947.
Respondent no. 2 is the conciliation officer and not the adjudicating authority and
therefore, any question which needs adjudication is to be referred to the Labour
Court / Tribunal for examination and finalization. He further relied upon the
judgment passed by this Court in the case of Birla Corporation Vs. Dy. Labour
Commissioner reported in 2016(3) MPLJ 117. The petitioner can very well raise
the ground regarding maintainability of reference before the Labour Court and in
light of the aforesaid submissions, he submits that the petition filed by the
petitioner deserved to be dismissed.

11 Heard learned counsel for the parties and perused the records.

12 In the present case, the petitioner is a public company, which carries on
business of publication of newspapers in the name of Rajasthan Patrika Pvt Ltd
and engaged in other media works like FM, Outdoor Advertising, event
management, digital news portal and TV etc Respondent no. 4 is a manpower
supply agency and supply its manpower as per the demand of the client.
Respondent no. 4 is supplying manpower to the petitioner / Company through
agreement for supply of manpower dated 25/09/2012 and 25/09/2017. As per
clause 6,7, 8, 13 and 15, it is clear that respondent no. 4 shall be responsible to pay
entire emoluments and other benefits to the employees supplied to the petitioner /
Company. It is also clear that respondent no. 4 shall ensure to follow stationary
mandates under Employee's State Insurance Act, Shops and Commercial
Establishment Act, Employee's Provident Fund Act etc. It is also agreed between
the parties that employees of respondent no. 4 may be transferred to any locations
where the works are available for employee. That the central Government, while
exercising powers under the Act constituted a Wage Board for the purpose of
fixing / revising the rates of wages of employees employed in the newspaper
establishment on 24/05/2007. The said Wage Board was constituted under the
Chairmanship of Justice Gurbax Rai Majithia, retired Judge of High Court at
Mumbai. The recommendations made by the Majithia Board were challenged
before the Hon'ble Supreme Court in various writ petitions. These petitions were
heard analogously by Hon'ble Supreme Court and disposed vide judgment and
order dated 07/02/2014 with the following observations :

"In view of our conclusion and dismissal of all the writ
petitions, the wages as revised / determined shall be
payable from 11/11/2011 when the Government of India
notified the recommendations of the Majithia Wage
Board. All the arrears upto March 2014 shall be paid to all
eligible persons in four equal installments within a period
of one year from today and continue to pay the revised
wages from April, 2014 onwards"
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13. As the order passed by Hon'ble Supreme Court was not complied with,
therefore, contempt petitions were filed before the Hon'ble Supreme Court. Vide
order dated 28/04/2015, Hon'ble Supreme Court issued direction to all the State
Governments to appoint inspectors under section 17-B of the Act to determine, as
to whether the dues and entitlements of all categories of newspaper employees
under the Majithia Wage Board. In pursuance to the directions given by Hon'ble
Supreme Court, Labour Commissioner, State of M.P submitted its report before
the Hon'ble Supreme Court on 02/09/2015. Thereafter, all the contempt petitions
were disposed of by Hon'ble Supreme Court vide order dated 14/03/2016 with the
following directions :

"We therefore, direct the Labour Commissioner of
each of the States to look into all such grievances and on
determination of the same file necessary reports before the
Court which will also be so filed on or before 12" July,
2016. We grant liberty to each of the individual employees
who have filed the interlocutory applications and also such
employees who are yet to approach this Court but have a
grievance of the kind indicated above to move the Labour
Commissioner of the State concerned in terms of the
present order"

14. Respondent no. 3 who is the employee of respondent no. 4, has submitted
his complaint before the Dy. Labour Commissioner with regard to payment of
arrears as per the Majithia Board Recommendations under the Act. The petitioner
submitted his reply to the said complaint stating therein that respondent no. 3 is
not the employee of the petitioner. Respondent no. 2 vide its order dated
10/08/2018 has referred the dispute to the Labour Court, which reads as under:

/T q@ASH F o9 @ far s gadl am,
frarfi—27 /¢, fRie<r 919 @rals, 3SR 4.9, 3MMATH
FeIT ok ufyer gt fo. &1 eday) @ ? afe & ar
ATdTd Bl HHSNdl UFABR Ud =T GHER U3 HHAR] AdT
I ud fafere Suder sfeifsraw 1955 @ siaefa aohifsar da+
9IS B ITIAT JTAR fpai AR U= BT yrzar @ ? 3k 59

deer # fFraeie derms & @ar fAder el e = ?

Being aggrieved by the said reference, the petitioner has filed the
present writ petition.

15. Learned counsel for the petitioner relied upon section 17 (2) of the Act,
which reads asunder :

17(2) If any question arises as to the amount due under
this Act to a newspaper employee from his employer, the
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State Government may, on its own motion or upon
application made to it, refer the question to any Labour
Court constituted by it under the Industrial Disputes Act,
1947 (14 0f 1947 ) or under any corresponding law relating
to investigation and settlement of industrial disputes in
force in the State and the said Act or law shall have effect in
relation to the Labour Court as if the question so referred
were a matter referred to the Labour Court for adjudication
under that Act or law.

16 As per the said section, if any question has to be made to the State
Government for recovery of the amount due to him and if any question arises as to
the amount due under this Act to a newspaper employee from his employer, the
State Government may, on its own motion or upon application made to him, refer
the dispute to any Labour Court for adjudication under the Act. Thus, section 17 is
the Act of executing authority and not as a authority for adjudication. In the
present case, the petitioner has denied the relationship of employee and employer
between the respondent nos. 3 and 4 and therefore, without determining whether
respondent no. 3 is the employee of the petitioner, the question regarding his
entitlement for getting benefit of Majithia board Recommendation would not
arise. Expression "newspaper employee" and "newspaper establishment" has
defined as under section 2(c(d) of the Act, which read as under :

(c) "newspaper employee" means any working
journalist, and includes any other person employed
to do any work in, or in relation to, any newspaper
establishment

(d) "newspaper establishment" means an establishment
under the control of any person or body of persons,
whether incorporated or not, for the production or
publication of one or more newspapers or for conducting
any news agency or syndicate 1[and includes newspaper
establishments specified as one establishment under the
schedule;

17 From bare perusal of the above provisions, it is apparent that to qualify as
newspaper employee, a person has to be working journalist or employed to do any
work in the newspaper establishment or in relation to any newspaper
establishment. In the present case, from perusal of the clauses in the agreement,
which has been entered between the petitioner and respondent no. 4, it is clear that
respondent no. 4 is acting as a manpower company and therefore, respondent no.
3 is the employee of respondent no. 4. All the benefit like EPF and other
consequential benefits are being paid by respondent no. 4 to respondent no. 3.
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While making reference, respondent no. 2 has to refer dispute as to whether
respondent no. 3 is the employee of the petitioner under the Industrial Dispute Act,
1947 and if the answer of this reference is positive, then only entitlement of
respondent no. 3 as per the recommendation of the Wage Board would arise.
Section 17(2) of the Act provides that if any question arises as to the amount due
under this Act to the newspaper employee from the employer, the State
Government may refer the dispute to any other Labour Court constituted by the
Government under the Industrial Dispute Act. Section 17(2) of the Act clearly
provides that the wages which are claimed should have co-relation to the
newspapers employee from its employer and as in the present case, the respondent
no. 3 is the employee of respondent no. 4, therefore, he is not the newspaper
employee and therefore, reference is incompetent. While making reference under
section 17(2) of the Act, the Government should have made inquiry about the
relationship of the employer and employee between the petitioner and respondent
no. 3. Inabsence of any inquiry, reference is bad in law.

18. Section 33-C(2) of the Industrial Dispute Act is pari-materia with section
17 of the Act. Section 33-C(2) of .D Actreads as under :

(2) Where any workman is entitled to receive from the
employer any money or any benefit which is capable of
being computed in terms of money and if any question
arises as to the amount of money due or as to the amount at
which such benefit should be computed, then the question
may, subject to any rules that may be made under this Act,
be decided by such Labour Court as may be specified in
this behalf by the appropriate Government; within a period
not exceeding three months:]”

Provided that where the presiding officer of a Labour
Court considers it necessary or expedient so to do, he may,
for reasons to be recorded in writing, extend such period by
such further period as he may think fit.]

19. Gujrat High Court in the case of Keshavlal M. Rao (supra ) has held that
the provisions of section 33-C of the Industrial Dispute Act are pari-materia with
section 17 of the Act.

Hon'ble Supreme Court in the case of Municipal Corporation Delhi
(supra) has held asunder :

"Where the very basis of the claim or the entitlement of
the workmen in a certain benefit is disputed, there being no
earlier adjudication or recognition thereof by the
employer, the dispute relating to entitlement is not
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incidental to the benefit claimed and is therefore, clearly
outside the scope of a proceeding under section 33-C(2) of
the Act. The Labour Court has no jurisdiction to first
decide the workmen's entitlement and then proceed to
compute the benefit so adjudicated on that basis in exercise
of its power under section 33-C(2) of the Act. It is only
when the entitlement has been earlier adjudicated or
recognized by the employer and thereafter for the purpose
of implementation or enforcement thereof some ambiguity
requires interpretation that the interpretation is treated as
incidental to the Labour Court's power under section
33-C(2) like that of the Executing Court's power is
interpret the decree for the purpose of its execution. The
power of the Labour Court under section 33-C(2) extends
to interpretation of the award or settlement on which the
workman's right rests.

Similarly in the case of Mool Khairati Ram Hospital Karamchari
Union (supra ), Hon'ble Supreme Court has held as under :

"Labour and Industrial - quashment of reference-
Section 10(1) of Industrial Disputes Act, 1947 and Article
226 of Constitution of India-appeal filed challenging
order, by which reference related to industrial dispute
quashed by High Court - Order challenged on ground that
it was not open to High Court in exercise of jurisdiction
under Article 226 to quash the reference - as per decision of
Supreme Court in precedent High Court can to into the
validity of reference in certain situations -High Court can
quash reference on ground that relevant material placed
before Government was not considered and real dispute
between parties had not been referred - appeal dismissed."

Gujrat High Court in the case of Keshavial M. Rao ( supra ) has
held as under :

"So far as section 17(1) of Working Journalists and
other Newspaper Employees ( Conditions of Services )
and Miscellaneous Provisions Act, 1955 is concerned its
working will come into play only when there is no dispute
of any nature either with regard to the status claimed by the
person as the newspaper employee or, the quantum of the
amount claimed as due by him from the employer. The
condition precedent for invocation of section 17(1) is a
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prior determination by a competent authority or forum as
to the amount due to the newspaper employee from his
employer and that too under the Act. It is only after the
amount due to the newspaper employee from his employer
under the Act stands determined, without any disputation

over it, the stage will be set for recovery as per Section
17(1)".

20. So far as whether the High Court can go into the question of validity of the
reference is concerned, Hon'ble Apex Court in the case of National Engineering
Industries Ltd Vs. State of Rajasthan and others ( Appeal ( Civil) 16832/1996
decided on 01/12/1999 ) has held as under :

"Industrial Tribunal is the creation statute and it gets
jurisdiction on that basis of reference. It cannot go into the
question on validity of the reference. Question before the
High Court was one of jurisdiction which it failed to
consider. A tripartite settlement has been arrived at among
the management, labour Union and the Staff Union. When
such a settlement is arrived at, it is a package deal. In such a
deal, some demands may be left out. It is not that demands
which are left out, should be specifically mentioned in the
settlement. It is not the contention of Workers' Union that
tripartite settlement is in any by malafide. It has been
contended by the Workers' Union that the settlement was
not arrived at during the conciliation proceedings under
section 12 of the Act and as such not binding on the
members of the Workers' Union. This contention is
without any basis as the recitals to the tripartite settlement
clearly shows that the settlement was arrived at during the
conciliation proceedings.

So far as the judgment relied upon by learned counsel for the
respondent in the case of Nai Dunia ( supra) is concerned, in that case, language
of the dispute is different than in the present case. So far as another judgment
relied upon by him in the case of Birla Corporation ( supra ) is concerned, Hon'ble
Supreme Court in the case of National Engineering Industries ( supra) has held
that High Court can go into the question of validity of reference, therefore, in light
of the said judgment passed by Hon'ble Supreme Court, the judgment passed in
the case of Birla Corporation ( supra) would not be applicable. .

21. Thus, whether particular workman is the employee of particular employer
can be decided by making reference under section 10 of the Industrial Disputes
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Act and not by making reference under section 17(2) of the Act, therefore,
reference made by the respondent under section 17 of the Act is incompetent.

22. Thus, in light of the aforesaid judgments and the submissions, present writ
petitions are allowed. The impugned order dated 10/08/2018 is hereby set aside
and the Labour Commissioner is further to make reference to the concerned
Labour Court, whether the respondent no. 3 is the employee of the petitioner /
Company and after determination of the said question, the Labour Court may
decide the entitlement of the petitioner for recommendations of the Majithia
Board.

A copy of'this order be placed in other connected writ petitions.
Ccasperrules.

Petition allowed
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APPELLATE CIVIL
Before Mr. Justice G.S. Ahluwalia
S.A. No. 2254/2018 (Gwalior) decided on 14 November, 2018

BHIKAM SINGH & ors. ...Appellants
Vs.
RANVEER SINGH & ors. ...Respondents

A. Civil Procedure Code (5 of 1908), Section 100 — Substantial
Questions of Law— Findings of Fact— Possession—Held — Finding with regard
to possession are findings of fact — There is a concurrent finding that R-1/
plaintiff is in possession of land in dispute — Civil Suit cannot be dismissed on
ground of non-claiming the relief of possession — Apex Court concluded that
even if findings of fact may be erroneous findings of fact, then it would not
give rise to substantial question of law — Substantial questions of law does not
mean the question of law, it is to be substantial in nature — High Court while
exercising powers u/S 100 CPC should not interfere with concurrent findings
of fact—Appeal dismissed. (Para20 & 29)
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B. Civil Practice — Abatement — Held — When legal representatives
of dead person are not brought on record, then decree passed against dead
person is a nullity but in present case, facts are distinguishable — Defendant
No. 2 expired during pendency of suit but other defendants who are real
brother and mother of deceased did not inform the court about his death —
One of the legal representatives of dead person was already on record, it
cannot be said that suit had abated or decree has been passed against dead
person — When estate of deceased is substantially represented by one of the
legal representatives, suit cannot be dismissed as having abated.

(Paras 10 to 12 & 18)
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(Supplied: Paragraph numbers)
JUDGMENT

G.S. AHLUWALIA, J. :- This Second Appeal under Section 100 of CPC
has been filed calling in question the judgment and decree dated 10/09/2018,
passed by Fourth Additional District Judge, Bhind, District Bhind in Regular
Civil Appeal No.49/2018, by which the judgment and decree dated 01/05/2018
passed by First Civil Judge, Class II, Bhind, District Bhind in Civil Suit No.
2400063A/2015, has been affirmed and the appeal filed by the appellant has been
dismissed.

2. The necessary facts for the disposal of the present appeal in short are that
the respondent no.1 had filed a civil suit against the appellants for declaration of
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title, permanent injunction and correction of revenue records in respect of
agricultural land, having survey no.940, area 5 bigha 3 biswa (new survey nos.
1388 & 1393).

3. It was the case of the plaintiff that his father late Khilan Singh is the
resident of village Kalyanpura, Mouza Rachhedi and survey no.940 area 5 bigha 3
biswa was lying barren and his father made it fit for cultivation and the Collector,
by order passed in the year 1960 in Case No. 110/60x162, gave a Patta in favour of
his father and accordingly, he is in possession of the same. Survey n0.940 was
renumbered and new survey numbers are 1388 & 1393. Late Kundan Singh, who
is father of the appellants, was Patel of the village and he got annoyed because of
allotment of land in favour of father of the plaintiff/respondent no.1 and by
hatching a conspiracy the plaintiff was made an accused in a case of murder,
which continued for a long time and ultimately, the plaintiff has been sentenced by
the Supreme Court for a period of seven years. However, the plaintiff continued to
be in cultivating possession of the land in dispute. The cultivated crop was lying
on the disputed land and was set on fire and accordingly, the plaintiff had made a
complaint to the Patwari, Tehsildar and Collector and obtained revenue records
and came to know that instead of entire 5 bigha and 3 biswa of land, the name of
the father of the plaintiff was recorded, merely in respect of 1 bigha and 13 biswa
land and the remaining land i.e. 3 bigha and 10 biswa has been recorded in the
name of the appellants/defendants. It was further pleaded that the father of the
appellants/defendants was the Patel of the village and taking advantage of
innocence of the father of the plaintiff, he got the revenue records corrected. When
the plaintiff demanded the certified copy of the documents, then his application
was returned on the ground that as the records are in dilapidated condition,
therefore, the certified copy cannot be granted. It was further pleaded that the
appellants have got their names mutated in the revenue records by playing fraud
and accordingly, the suit was filed for declaration of title, permanent injunction
and correction of revenue records.

4. The appellants and Pooran Singh, who was the defendant no.2 in the suit,
filed written statement and denied that the land in dispute was made cultivable by
the father of the plaintiff. They also denied that the father of the plaintiff was
declared as "Bhoomiswami" in Samvat 2018-19. It was pleaded that Kundan
Singh was in possession of the land in dispute and after his death, the appellants
are cultivating the land. Even name of the father of the appellants continued to be
recorded in the revenue records and after his death, the names of the appellants
have been mutated in the revenue records.

5. The trial Court after recording the evidence of the parties, decreed the suit.

6. Being aggrieved by the judgment and decree passed by the trial Court, the
appellants filed the First Appeal and the objection was raised that Pooran Singh,
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who was the defendantno.2, had expired on 31/03/2017. The legal representatives
of Pooran Singh were not brought on record and thus, it is clear that the decree
dated 01/05/2018 has been passed by the trial Court against the dead person and
thus, itis a nullity. The appellate Court, after considering the grounds raised by the
appellants before it, also dismissed the appeal by judgment and decree dated
10/09/2018 passed in Regular Civil Appeal No0.49/2018.

7. Challenging the judgment and decree passed by the Courts below, it is
submitted by the counsel for the appellants that Pooran Singh was impleaded as
defendant no.2, being legal representative of Late Kundan Singh. Pooran Singh
had expired on 31/03/2017 i.e. during pendency of the civil suit and his legal
representatives were not brought on record and later on, the judgment and decree
dated 01/05/2018 was passed by the trial Court against the defendants, which
clearly shows that the decree has been passed against dead person and thus, it is
anullity.

8. To buttress his contention, the counsel for the appellants has relied upon
the judgment passed by the Supreme Court in the case of Amba Bai and Others vs.
Gopal and Others reported in (2001) 5 SCC 570 and in the case of Jaladi Suguna
(Deceased) through LRS. vs. Satya Sai Central Trust and Others, reported in
(2008) 8 SCC 521.

9. Considered the submissions made by the counsel for the appellants.

10. The defendants no.1, 2 and 3 are the real brothers, whereas the defendant
no.4 is the mother of the defendants no.1, 2 and 3. The defendant no.2, according
to the appellants, had expired on 31/03/2017 i.e. during pendency of the civil suit.
However, it is admitted that the defendant no.4 i.e. mother of the defendant no.2
was already on record and after the death of defendant no.2, the mother of the
defendant no.2 is one of the legal representatives, being Class-1 heir of the
defendant no.2. It is also admitted that the defendants never informed the Court
about the death of the defendant no.2 or the details of his legal representatives as
required under Order 22 Rule 10A of CPC and all the defendants including the
mother of the dead defendant no.2 continued to contest the suit and allowed the
trial Court to pass a decree. Even when the defendants filed an appeal against the
judgment and decree passed by trial Court, they did not disclose the names of the
legal representatives of the dead defendant no.2 and dead defendant no.2 was
made party as respondent no.3 by showing that Pooran Singh is dead but his legal
representatives are not on record. After dismissal of Regular Civil Appeal even in
the present appeal, the appellants have not disclosed the details of the legal
representatives of deceased Pooran Singh and he has been made as respondent
no.3 by showing Pooran Singh dead (the legal representatives are not brought
onrecord).
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11. There is no dispute that when the legal representatives of a dead person are
not brought on record, then the decree passed against the dead person would be a
nullity. But in the present case,the facts are distinguishable. Undisputedly, the
defendant no.3/appellant no.3 is the mother of the defendant no.2 who had expired
during pendency of the civil suit. Being Class-I heir the mother is one of the legal
representatives of defendant No.2 Pooran Singh. Thus, it is clear that one of the
legal representatives of deceased Pooran Singh was already on record.

12. It is well-established principle of law that where one of the legal
representatives of a dead person is already on record, then no abatement would
take place only on the ground of non-bringing the remaining legal representatives
on record within the stipulated period. Similarly, when there is substantial
representation of estate of deceased, then the suit cannot be dismissed.

13. The Supreme Court in the case of P Chandrasekharan and Others vs. S.
Kanakarajan and Others, reported in (2007) 5 SCC 669 has held as under:-

""19.Indisputably, an appeal would abate automatically unless the
heirs and legal representatives of a deceased plaintiffs or
defendants are brought on record within the period specified in the
Code of Civil Procedure. Abatement of the appeal, however, can
be set aside if an appropriate application is filed therefor. The
question, however, as to whether a suit or an appeal has abated or
not would depend upon the fact of each case. Had such a question
been raised, the respondents could have shown that their cross-
objection did not abate as the estate of the deceased cross objector
was substantially represented.

20. In Mithailal Dalsangar Singh & Ors. v. Annabai Devram Kini
& Ors. [(2003) 10 SCC 691] whereupon Mr. Balakrishnan himself
relied, this Courtheld :

"8. Inasmuch as the abatement results in denial of hearing on
the merits of the case, the provision of abatement has to be
construed strictly. On the other hand, the prayer for setting
aside an abatement and the dismissal consequent upon an
abatement, have to be considered liberally. A simple prayer for
bringing the legal representatives on record without
specifically praying for setting aside of an abatement may in
substance be construed as a prayer for setting aside the
abatement. So also a prayer for setting aside abatement as
regards one of the plaintiffs can be construed as a prayer for
setting aside the abatement of the suit in its entirety.
Abatement of suit for failure to move an application for
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bringing the legal representatives on record within the
prescribed period of limitation is automatic and a specific
order dismissing the suit as abated is not called for. Once the
suit has abated as a matter of law, though there may not have
been passed on record a specific order dismissing the suit as
abated, yet the legal representatives proposing to be brought
on record or any other applicant proposing to bring the legal
representatives of the deceased party on record would seek the
setting aside of an abatement. A prayer for bringing the legal
representatives on record, if allowed, would have the effect of
setting aside the abatement as the relief of setting aside
abatement though not asked for in so many words is in effect
being actually asked for and is necessarily implied. Too
technical or pedantic an approach in such cases is not called
for.

9. The courts have to adopt a justice-oriented approach
dictated by the uppermost consideration that ordinarily a
litigant ought not to be denied an opportunity of having a lis
determined on merits unless he has, by gross negligence,
deliberate inaction or something akin to misconduct,
disentitled himself from seeking the indulgence of the court.
The opinion of the trial Judge allowing a prayer for setting
aside abatement and his finding on the question of availability
of sufficient cause within the meaning of sub-rule (2) of Rule 9
of Order 22 and of Section 5 of the Limitation Act, 1963
deserves to be given weight, and once arrived at would not
normally be interfered with by superior jurisdiction."

21. The ratio of the said decision does not militate against the
observations made by us hereinbefore. The question in regard to
abatement of a suit or appeal has not been raised. We cannot enter
into the disputed question of fact at this stage as to whether there
has been a substantial representation of the estate of the deceased
cross-objectors."

The Supreme Court in the case of Collector of 24 Parganas and Others vs.

Lalith Mohan Mullick and Others reported in 1988 (Supp) SCC 578 has held as

under:-

"1. This Review Petition has been instituted on the plea that
original respondent No. 2 Smt. Sibadasi Mullick, widow of Shri
Krishna Mohan Mullick had died during the pendency of the
appeal in this Court and that original respondent No. 5 Smt.
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Kamalini Mullick.widow of Shri Khirode Mohan Mullick had
also died during the pendency of the appeal in this Court which
was disposed of on merits by a Judgment and Order dated
February 13. 1986 reported in AIR 1986 SC 622 after hearing the
parties. So far as Smt. Sibadasi Mullick, widow of Shri Krishna
Mohan Mullick is concerned, her two sons viz. Lakshmi Kanto
Mullick and Nilkanto Mullick were already on record as
respondents Nos. 3 and 4. Therefore, the estate of the deceased
was sufficiently represented before this Court. So far as
respondent No. 5 Smt. Kamalini Mullick, widow of Shri Khirode
Mohan Mullick is concerned, her son Ramendra Mullick was
already on record as respondent No. 6. In her case also the estate
was sufficiently represented. Under the circumstances it is not
possible to uphold the plea that the appeal had abated and the
judgment on merits rendered by this Court on February 13, 1986
requires to be set aside on this ground."
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The Supreme Court in the case of K. Naina Mohamed (Dead) through
LRS. vs. A.M. Vasudevan Chettiar (Dead) through LRs and Others, reported in
(2010) 7 SCC 603 has held as under:-

""18. A reading of the judgment under challenge shows that
neither the factum of death of Rukmani Ammal and her son was
brought to the notice of the learned Judge who decided the appeal
nor any argument was made before him that the second appeal will
be deemed to have abated on account of non impleadment of the
legal representatives of the deceased. The reason for this appears
to be that Rukmani Ammal and her son A.B.M. Ramanathan
Chettiar, who had also signed the sale deed as one of the vendors
did not challenge the judgment and decree of the trial Court and
only the appellant had questioned the same by filing an appeal.
A.B.M. Ramanathan Chettiar did not even contest the second
appeal preferred by respondent Nos.1 and 2.

19. Before this Court, the issue of abatement has been raised but
the memo of appeal is conspicuously silent whether such a plea
was raised and argued before the High Court. Therefore, we do not
think that the appellant can be allowed to raise this plea for
frustrating the right of respondent Nos.1 and 2 toquestion
alienation of the suit property in violation of the restriction
contained in clause 11 of the Will. Here, it is necessary to mention
that by virtue of the Will executed by her sister, Rukmani Ammal
got only life interest in the property of the testator and her male
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heir, A.B.M. Ramanathan Chettiar got absolute right after her
death. Therefore, during her life time, Rukmani Ammal could not
have sold the property by herself. This is the precise reason why
she joined her son in executing the sale deed in favour of the
appellant.

20. If an objection had been taken before the High Court that
legal representatives of A.B.M. Ramanathan Chettiar have not

been brought on record, an order could have been passed under
Rule 4 of Order XXII which reads as under:

"The Court whenever it thinks fit, may exempt the plaintiff
from the necessity of substituting the legal representatives of
any such defendant who has failed to file a written statement or
who, having filed it, has failed to appear and contest the suit at
the hearing; and judgment may, in such case, be pronounced
against the said defendant notwithstanding the death of such
defendant and shall have the same force and effect as if it has
been pronounced before death took place."

21. The definition of the term 'legal representative' contained in
Section 2(11) of the Code of Civil Procedure also supports the
argument of the learned counsel for the respondents that the
second appeal cannot be treated as having abated because the
appellant who had purchased the property was representing the
estate of the deceased. In Mohd. Arif v. Allah Rabbul Alamin
(1982) 2 SCC 455, this Court considered a somewhat similar issue
and held as under:(SCC p456, para 2)

"2 e It is true that the appellant did not prefer any
appeal to the District Court against the original decree but in
the first appeal he was a party respondent. But that apart, in the
second appeal itself Mohammad Arif had joined as co-
appellant along with his vendor, Mohammad Ahmed. On the
death of Mohammad Ahmed all that was required to be done
was that the appellant who was on record should have
been shown as a legal representative inasmuch as he was the
transferee of the property in question and at least as an
intermeddler was entitled to be treated as legal representative
of Mohammad Ahmed. He being on record the estate of the
deceased appellant qua the property in question was
represented and there was no necessity for application for
bringing the legal representatives of the deceased appellant on
record. The appeal in the circumstances could not be regarded
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as having abated and Mohammad Arif was entitled to
prosecute the appeal."
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The Supreme Court in the case of Bhurey Khan vs. Yaseen Khan (Dead) by
LRs. and Others, reported in 1995 Supp (3) SCC 331 has held as under:-

""4. We have heard the learned counsel for the parties. After the
order dismissing the appeal for non-prosecution was set aside by
this Court the parties were relegated to the position as it stood
earlier, namely, that the substitution application filed by the
appellant for bringing on record the legal representatives to whom
the notices were issued stood dismissed. But that could not furnish
valid ground for abating the appeal as the six sons of Yaseen were
already on record. The estate of the deceased was thus sufficiently
represented. If the appellant would not have filed filed any
application to bring on record the daughters and the widow of the
deceased the appeal would not have abated under Order 22 Rule 4
of the Code of Civil Procedure as held by this Court in Mahabir
Prasad v. Jage Ram (1971)1 SCC 265. The position, in our
opinion, would not be worse where an application was made for
bringing on record other legal representatives but that was
dismissed for one or the other reason. Since the estate of the
deceased was represented the appeal could not have been abated. "

When some of the legal representatives of the deceased party are not
joined, then the suit cannot be dismissed on the said ground as held by the
Supreme Court in the case of Dolai Maliko and Others vs. Krushna Chandra
Patnaik and Others, reported in AIR 1967 SCC 49, in which it has been held as

""11.We are of opinion that these cases have been correctly decided
and even where the plaintift or the appellant has died and an his
heirs have not been brought on the record because of oversight or
because of some doubt as to who are his heirs, the suit or the appeal
as the case may be, does not abate and the heirs brought on the
record fully represent the estate unless there are circumstances like
fraud or collusion to which we have already referred above."

Thus, it is clear that the defendant no.2 Pooran Singh had expired during
pendency of the civil suit butthe other defendants who are the real brother of
the deceased Pooran Singh and mother of the deceased Pooran Singh, did not file
an application under Order 22 Rule 10-A of CPC, informing about the death of
Pooran Singh as well as the details of the legal representatives of Pooran Singh.
Even otherwise, till today, the defendants/ appellants have not disclosed the
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details of the legal representatives of Pooran Singh. It is not known that whether
Pooran Singh had any other legal representatives except his mother or not? Even
otherwise, when one ofthe legal representatives of dead person was already on
record, then it cannot be said that the suit had abated or the decree has been passed
against a dead person. When the estate of the deceased was being substantially
represented by one ofthe legal representatives, then the suit cannot be dismissed
as having abated. Thus, the substantial question of law formulated by the
appellants, does not arise.

19. It is next contended by the counsel for the appellants that the trial Court
has misread the evidence and the documents which give rise to substantial
question of law. It is further submitted that as the plaintiff was not in possession of
the land in dispute and the finding with regard to possession over the land in
dispute is erroneous and, therefore, in view of Section 34 of the Specific Relief
Act, the civil suit was not maintainable in absence of relief for possession. To
buttress his contention, the counsel for the appellants has relied upon the
judgment passed by the Supreme Court in the case of Matindu Prakash
(Deceased) by LRS. vs. Bachan Singh and Others, reported in AIR 1977 SCC
2029.

20. So far as the concurrent findings of fact given by the Courts below with
regard possession of the plaintiff over the land in question are concerned, it is
well-established principle of law that the findings with regard to possession are
findings of fact and it is equally established principle of law that in exercise of
power under Section 100 of CPC, this Court cannot interfere with the concurrent
findings of fact, until and unless they are found to be contrary to the record or
based on no evidence. Merely because, the findings of fact are erroneous findings
of fact, cannot give rise to substantial questions of law. Thus, in view of the
concurrent findings of fact given by the Courts below that the plaintiff/respondent
no.l1 is in possession of the land in dispute, this Court is of the considered opinion
that the civil suit cannot be dismissed on the ground of non-claiming of relief of
possession.

21. It is next contended by the counsel for the appellants that the Courts below
have misread the evidence as well as the documents which give rise to substantial
of law. It is further submitted that the name of the father of the appellants was
mutated in the revenue record vide order Ex.D3 which was based on the consent
given by the father of the plaintiff Ex.D4. Once the father of the plaintiff has given
consent that he is not in possession of the land in dispute and in fact, Kundan
Singh, the father of the appellants is in possession and he has no objection if
Kundan Singh is recorded in the revenue record, then it is not open for the
plaintiff/respondent no.1 to challenge the revenue entries and declaration of
Kundan Singh as "Bhoomiswami".
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22. I have gone through the evidence of the parties for the limited purpose that
whether the consent letter Ex.D4 purportedly executed by Khilan Singh, was
admitted by the plaintiff/respondent no.1 or not. It is the case of the respondent
No.l that Ex.D4 does not contain signature of his father and it is a forged
document. It is the case of the respondent No.1 that his father had never given
consent for recording the name of Khilan Singh as "Bhoomiswami".

23. It is submitted by the counsel for the appellants that in order to controvert
the stand taken by the plaintiff/respondent No.1, they had filed Ex.D1, which is a
sale deed executed by the father of plaintiff/ respondent no.1 which bears his
signatures.

24, Thus, it is clear that the father of the plaintiff/ respondent no.1 was in habit
of signing the documents and the contention made by the plaintiff/respondent
no.1 that his father was an illiterate person and was always putting thumb
impression is incorrect. When Ex.D1 was put to the plaintiff/respondent No.1 in
his cross-examination, then it was replied by him that if his father had learnt to
sign, at a later stage, then he cannot say anything with regard to signatures of his
father Ex.D1. Consent letter Ex.D4 purportedly executed by the father of the
plaintiff/ respondent no.1 is of the year 1964, whereas the sale deed Ex.D1 is of the
year 1996. Thus, it is clear that the sale deed was executed after 32 years of
execution of so-called consent letter. Furthermore, it is an undisputed fact that the
application filed by Kundan Singh, the father of the appellants for mutation of his
name, was rejected by Tahsildar and Kundan Singh being aggrieved by the order
of Tahsildar, had filed an appeal before the Court of SDO. It is also a matter of
doubt that when Khilan Singh, the father of the respondent no.1/ plaintiff had
succeeded in the Court of Tahsildar, then why he would give consent letter,
admitting that Kundan Singh, the father of the appellants is in possession of the
land in dispute and he has no objection if he is declared as "Bhoomiswami". Thus,
this Court is of the considered opinion that the concurrent findings of fact given by
the Courts below are based on appreciation of evidence and cannot be kept within
the category of perverse findings.

25. The Supreme Court in the case of Kondiba Dagadu Kadam vs. Savitribai
Sopan Gujar and Others, reported in (1999) SCC 722, has held as under:-

""3. After the amendment a second appeal can be filed only if a
substantial question of law is involved in the case. The
memorandum of appeal must precisely state the substantial
question of law involved and the High Court is obliged to satisfy
itself regarding the existence of such question. If satisfied, the
High Court has to formulate the substantial question of law
involved in the case. The appeal is required to be heard on the
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question so formulated. However, the respondent at the time of the
hearing of the appeal has a right to argue that the case in the court
did not involve any substantial question of law. The proviso to the
Section acknowledges the powers of the High Court to hear the
appeal on a substantial point of law, though not formulated by it
with the object of ensuring that no injustice is done to the litigant
where such question was not formulated at the time of admission
either by mistake Or by inadvertence.

4. It has been noticed time and again that without insisting for the
statement of such substantial question of law in the memorandum
of appeal and formulating the same at the time of admission, the
High Courts have been issuing notices and generally deciding the
second appeals without adhering to the procedure prescribed
under Section 100, Code of Civil Procedure, It has further been
found in a number of cases that no efforts are made to distinguish;
between a question of law and a substantial question of law. In
exercise of the powers under this Section the findings of fact of the
Ist appellate court are found to have been disturbed. It has to be
kept in mind that the right of appeal is neither a natural nor an
inherent right attached to the litigation. Being a substantive
statutory right, it has to be regulated in accordance with law in
force at the relevant time. The conditions mentioned in the Section
must be strictly fulfilled before a second appeal can be maintained
and no court has the power to add to or enlarge those grounds. The
second appeal : cannot be decided on merely equitable grounds.
The concurrent findings of facts howsoever erroneous cannot be
disturbed by the High Court in exercise of the powers under this
Section. The substantial question of law has to be distinguished
from a substantial question of fact This Court in Sir Chunilal V.
Mehta and Sons Ltd. v. Century Spinning and Manufactuing Co.
Ltd, AIR (1962) SC 1314 held that :-

"The proper test for determining whether a question of law
raised in the case is substantial would, in bur opinion, be
whether it is of general public importance or whether it
directly and substantially affects the rights of the parties and if
so whether it is either an open question in the sense that it is not
finally settled by this Court or by the Privy Council or by the
Federal Court or is not free from difficulty or calls for
discussion of alternative views, If the question is settled by the
highest Court or the general principles to be applied in
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determining the question are well settled and there is a mere
question of applying those principles or that the plea raised is
palpably absurbed the question would not be a substantial
question of law."

5. It is not within the domain of the High Court to investigate the
grounds on which findings were arrived at, by the last court of fact,
being the first appellate court. It is true that the lower appellate
court should not ordinarily reject witnesses accepted by the trial
court in respect of credibility but even where it has rejected the
witnesses accepted by the trial court, the same is no ground for
interference in second appeal when it is found that the appellate
court had given satisfactory reasons for doing so. In a case where
from a given set of circumstances two inferences are possible, one
drawn by the lower appellate court is binding on the High Court in
second appeal. Adopting any other approach is not permissible.
The High Court cannot substitute its opinion for the opinion of the
first appellate court unless it is found that the conclusions drawn
by the tower appellate court were erroneous being contrary to the
mandatory provisions of law applicable of its settled position on
the basis of pronouncements made by the apex Court, or was based
upon in inadmissible evidence or arrived at without evidence.

6. If the question of law termed as substantial question stands
already decided by a larger bench of the High Court concerned or
by the Privy Council or by the Federal Court or by the Supreme
Court, its merely wrong application on facts of the case would not
be termed to be a substantial question of Jaw. Where a point of law
has not been pleaded or is found to be arising between the parties in
the absence of any factual format, a litigant should not be allowed
to raise that question as substantial question of law in second
appeal. The mere appreciation of the facts, the documentary
evidence or the meaning of entrie and the contents of the document
cannot be held to be raising a substantial question of law. But
where it is found that the first appellate court has assumed
jurisdiction which did not vest in it, the same can be adjudicated in
the second appeal, treating it as substantial question of law. Where
the first appellate court is shown to have exercised its discretion in
a judicial manner, it Cannot be termed to be an error either of law
or procedure requiring interference in second appeal. This Court
in Reserve Bank of India & Anr, v. Ramakrishan Govind Morey,
AIR (1976) SC 830 held that whether trial court should not have
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exercised its jurisdiction differently is not a question of law
justifying interference."

26. The Supreme Court in the case of Gurvachan Kaur and Others vs.
Salikram (dead) through Lrs. reported in (2010) 15 SCC 530 has held as under:-

"10. Itis settled law that in exercise of power under Section 100 of
the Code of Civil Procedure, the High Court cannot interfere with
the finding of fact recorded by the first appellate court which is the
final court of fact, unless the same is found to be perverse. This
being the position, it must be held that the High Court was not
justified in reversing the finding of fact recorded by the first
appellate court on the issues of existence of landlord-tenant
relationship between the plaintiff and defendant and default
committed by the latter in payment of rent."

27. The Supreme Court in the case of D.R.Rathna Murthy vs. Ramappa,
reported in (2011) 1 SCC 158, has held as under:-

"9. Undoubtedly, the High Court can interfere with the findings of
fact even in the Second Appeal, provided the findings recorded by
the courts below are found to be perverse i.e. not being based on
the evidence or contrary to the evidence on record or reasoning is
based on surmises and misreading of the evidence on record or
where the core issue is not decided. There is no absolute bar on the
re-appreciation of evidence in those proceedings, however, such a
course is permissible in exceptional circumstances. (Vide Rajappa
Hanamantha Ranoji v. Mahadev Channabasappa (2000) 6 SCC
120, Hafazat Hussain vs. Abdul Majeed (2001) 7 SCC 189 and
Bharatha Mathavs. R. Vijaya Renganathan, (2010) 11 SCC 483)"

28. The Supreme Court in the case of Union of India vs. Ibrahim Uddin and
Another, reported in (2012) 8 SCC 148 has held as under:-

"59. Section 100 CPC provides for a second appeal only on the
substantial question of law. Generally, a Second Appeal does not
lie on question of facts or of law. In State Bank of India & Ors. v.
S.N. Goyal, AIR 2008 SC 2594, this Court explained the terms
"substantial question of law" and observed as under : (SCC p.103,
para 13)

"13......The word 'substantial' prefixed to 'question of law'
does not refer to the stakes involved in the case, nor
intended to refer only to questions of law of general
importance, but refers to impact or effect of the question of
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law on the decision in the lis between the parties.
'Substantial questions of law' means not only substantial
questions of law of general importance, but also
substantial question of law arising in a case as between the
parties. .... any question of law which affects the final
decision in a case is a substantial question of lawas
between the parties. A question of law which arises
incidentally or collaterally, having no bearing on the final
outcome, will not be a substantial question of law. There
cannot, therefore, be a straitjacket definition as to when a
substantial question of law arises in a case."

(Emphasis added).

60. Similarly, in Sir Chunilal V. Mehta & Sons Ltd. v. Century
Spinning and Manufacturing Co. Ltd., AIR 1962 SC 1314, this
Court for the purpose of determining the issue held:- (AIR P. 1318,
para6)

"6......... the proper test for determining whether a question
of law raises in the case is substantial, would, in our
opinion, be whether it is of general public importance or
whether it directly and substantially affects the rights of
the parties....."

(Emphasis added)

61. In Vijay Kumar Talwar v. Commissioner of IncomeTax, New
Delhi, (2011) 1 SCC 673, this Court held that:(SCC pp.679-80,
para2l)

"2 14. A point of law which admits of no
two opinions may be a proposition of law but cannot be a
substantial question of law. To be 'substantial' a question of
law must be debatable, not previously settled by law of the
land or a binding precedent, and must have a material on
the decision of the case, if answered either way, insofar as
the rights of the parties before it are concerned. To be a
question of law 'involving in the case' there must be first a
foundation for it laid in the pleadings and the question
should emerge from the sustainable findings of fact arrived
at by court of facts and it must be necessary to decide that
question of law for a just and proper decision of the case. It
will, therefore, depend on the facts and circumstance of
each case, whether a question of law is a substantial one or
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not; the paramount overall consideration being the need
for striking a judicious balance between the indispensable
obligation to do justice at all stages and impelling
necessity of avoiding prolongation in the life of any lis."
(See also: Rajeshwari v. Puran Indoria, (2005) 7 SCC 60).

62. The Court, for the reasons to be recorded, may also entertain a
second appeal even on any other substantial question of law, not
formulated by it, if the Court is satisfied that the case involves such
a question. Therefore, the existence of a substantial question of
law is a sine-qua-non for the exercise of jurisdiction under the
provisions of Section 100 CPC. The second appeal does not lie on
the ground of erroneous findings of facts based on appreciation of
the relevant evidence.

63. There may be a question, which may be a "question of fact",
"question of law", "mixed question of fact and law" and
"substantial question of law." Question means anything inquired;
an issue to be decided. The "question of fact" is whether a
particular factual situation exists or not. A question of fact, in the
Realm of Jurisprudence, has been explained as under:-

"A question of fact is one capable of being
answered by way of demonstration. A question of opinion
is one that cannot be so answered. An answer to it is a
matter of speculation which cannot be proved by any
available evidence to be right or wrong."

(Vide: Salmond, on Jurisprudence, 12th Edn. page
69, cited in Gadakh Yashwantrao Kankarrao v. E. V. alias
Balasaheb Vikhe Patil & ors., AIR 1994 SC 678).

64. In Smt. Bibhabati Devi v. Ramendra Narayan Roy & Ors., AIR
1947 PC 19, the Privy Council has provided the guidelines as in
what cases the second appeal can be entertained, explaining the
provisions existing prior to the amendment of 1976, observing as
under: (IAp.259.)

".(4).... that miscarriage of justice means such a departure
from the rules which permeate all judicial procedure as to
make that which happen not in the proper sense of the word
judicial procedure' at all. That the violation of some
principles of law or procedure must be such erroneous
proposition of law that if that proposition to be corrected,
the finding cannot stand, or it may be the neglect of some
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principle of law or procedure, whose application will have
the same effect. The question whether there is evidence on
which the Courts could arrive at their finding, is such a
question of law.

(5).That the question of admissibility of evidence is a
proposition of law but it must be such as to affect
materially the finding. The question of the value of
evidence is not sufficient reason for departure from the
practice....."

65. In Suwalal Chhogalal v. Commissioner of IncomeTax, (1949)
171ITR 269, this Court held as under:-

....... A fact is a fact irrespective ofevidence,
by which it is proved. The only time a question of law can
arise in such a case is when it is alleged that there is no
material on which the conclusion can be based or no
sufficient evidence."

66. In Oriental Investment Company Ltd. v.Commissioner of
Income Tax, Bombay, AIR 1957 SC 852, this Court considered a
large number of its earlier judgments, including Sree Meenakshi
Mills Ltd., Madurai v. Commissioner of Income Tax, Madras, AIR
1957 SC 49, and held that where the question of decision is
whether certain profit is made and shown in the name of certain
intermediaries, were, in fact, profit actually earned by the assessee
or the intermediaries, is a mixed question of fact and law. The
Court further held that (Oriental Investment case, AIR p.856, para
29)

"29......... inference from facts would be a question
of fact or of law according as the point for determination is
one of pure fact or a "mixed question of law and fact" and
that a finding of fact without evidence to support it
or if based on relevant or irrelevant matters, is not
unassailable."

67. There is no prohibition to entertain a second appeal even on
question of fact provided the Court is satisfied that the findings of
the courts below were vitiated by non-consideration of relevant
evidence or by showing erroneous approach to the matter and
findings recorded in the court below are perverse. (Vide: Jagdish
Singhv. Nathu Singh, AIR 1992 SC 1604, Smt. Prativa Devi (Smt.)
v. TV. Krishnan, (1996) 5 SCC 353; Satya Gupta (Smt.) (@ Madhu
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Gupta v. Brijesh Kumar, (1998) 6 SCC 423, Ragavendra Kumar
v. Firm Prem Machinary & Co., AIR 2000 SC 534, Molar Mal
(dead) through Lrs. v. M/s. Kay Iron Works Pvt. Ltd., AIR 2000 SC
1261;Bharatha Matha & Anr. v. R. Vijaya Renganathan & Ors.,
AIR 2010 SC 2685, and Dinesh Kumar v. Yusuf Ali, (2010) 12 SCC
740)."

29. The Supreme Court in the aforesaid judgments of Kondiba Dagadu
Kadam, Gurvachan Kaur, D.R.Rathna Murthy and Ibrahim Uddin (supra) has
held that even if the findings of fact may be erroneous findings of fact, then it
would not give rise to substantial question of law and it has been held that the High
Court while exercising the power under Section 100 of CPC should not interfere
with the concurrent findings of fact. It is further held that the substantial question
oflaw does not mean the question of law and it is to be a substantial in nature.

No other arguments were advanced by the counsel for the appellants.

In the considered opinion of this Court, no substantial question of law
arises in this appeal. Accordingly, it is dismissed at the stage of admission only
itself.

Appeal dismissed
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Before Mr. Justice G.S. Ahluwalia
M.A. No. 4601/2018 (Gwalior) decided on 27 November, 2018

HARJEET ...Appellant
Vs.
ABHAY KUMAR & ors. ...Respondents

A. Specific Relief Act (47 of 1963), Section 28 and Civil Procedure
Code (5 0f1908), Order 21 Rule 34 — Execution of Decree — Limitation — Held —
Judgment and decree for specific performance of contract passed against
appellant on 11.08.2004 — Application for execution filed by
plaintiff/respondent on 03.12.2004 (within 4 months) — Merely because
relatives of appellants succeeded in keeping the execution application
pending by instituting various litigation on one ground or the other and
obtaining interim orders, it cannot be said that application for execution was
barred by limitation — Executing Court rightly rejected the objections —
Appeal dismissed. (Paral12 & 18)
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afear (1908 &1 5), MR 21 99 34 — Bl &1 fAsgreT — gRedfiar —



LLL.R.[2019]M.P. Harjeet Vs. Abhay Kumar 595

AfrfrERa — faT®d 11.08.2004 &1 ardiereff & fawg dfaer & faffds ure=
2q fFrofa sk fem) uiRa f&d & — a1l / ygeff g1 faAie 03.12.2004 (4 w18
@ HIaR) &I fsares g Jdsd usd f&ar mar — a3 |&ife srfrareffror &
RedaRT 9 & A1 39 IER R A= goed dRea $=d gy aur sals
AT Bl YTWd HRd gY sa1e+ Smd<e &l dfdd @ 9 9hadl ur<d a1, I8
T2l 8l o AHhdl & Frsured & farg srdea uRemr grr afsta o — e
ATATTY < AM&Tul Bl Ifad ®U 4 JdIPR fhar — rdied @il |

B. Specific Relief Act (47 of 1963), Section 28 and Civil Procedure
Code (50f'1908), Order 21 Rule 34— Objections — Non Deposit of Consideration
Amount — Held — Once there was a legal impediment before respondents and
they were not entitled to get the decree executed in form of execution of sale
deed, then the contention of appellant that although respondents were not
entitled for execution of sale deed in view of interim orders passed by
different courts at different stages but still respondents were under
obligation to deposit consideration amount, cannot be accepted — Contract
has notrescinded u/S 28 of the Act of 1963. (Para18)

. fafafdse srgaly siferf-ra (1963 @7 47), €IRT 28 ¥4 Rifder ufaar
12T (1908 &7 5), MR 21 [44% 34 — 3mafeadr — gfawer 3T &1 or47 7 fHaAT
orrr — AfafEiRa — e aR gyceffror & wwe faftre srea+ off 3k 9 fawa
faele & fsares & wu A fS@) &1 Frsured &R 2q gbarR <181 o, a4 srdiaeff
&1 U8 d@ f& el goeffor, faf= yeal ) =1 = gRT ailRa fea
R SR e & gfitewra v@d gy, sy fadw & fAsures & fag saer
a8 @ u¥g vy W gweffror gfawe ¥ s e 2 aregars €, wfior
8T far ST Addr — 1963 @ AT DY RT 28 & iaia Afaer fawfea &
IR e

C. Transfer of Property Act (4 of 1882), Section 55 — Payment of
Sale Consideration — Held — Payment of sale consideration is simultaneous
act with execution of sale deed — Nothing in decree which required
respondents to deposit entire consideration amount irrespective of whether
sale deed could have been executed or not — All sorts of legal hurdles were
created in order to avoid execution of decree — No delay on part of
respondents in depositing consideration amount before Court.
(Para 20 & 21)

TT. GHIT 3=aVT fEgH (1882 &7 4), &IRT 55 — [A%HT Yl &1
grar — affrEiRa — fasa gfawd &1 gaare fasa fadsa & fsares & are
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Hyvl yfarwer 1R ST BT 3Ufdra &1, wel 81 fasa fadi Femfa fear s
HHdT 8l Jal A81 — 31 & e 9 999 2q 9+ Yo @) fafdes sre=aq
gfora &1 8 off — yreffrer @ % @ ~rTea & awe yfawd af¥n s w3
A oIg facie =1l |
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AIR 1999 SC918,(2005)9 SCC 262.

R.P. Rathi, for the appellant.
D.D. Bansal, for the respondent Nos. 1 & 2.

(Supplied: Paragraph numbers)
ORDER
G.S.AHLUWALIA, J.:-Heard finally with the consent of the parties.

This Miscellaneous Appeal under Order XLIII Rule 1 (i) of CPC has been
filed against the order dated 26/9/2018 passed by the Executing Court (ADJ,
Mungawali, District Ashoknagar) in Execution Case No.4-A/03/04, by which the
application filed by the appellant under Order XXI Rule 34 of CPC has been
rejected.

2. The present appeal depicts a very sorry state of affairs, where the decree
for specific performance of contract, which was passed in the year 2004, has still
remained unexecuted.

3. The necessary facts for disposal of the present appeal in short are that the
respondents filed a suit for specific performance of contract against the appellant
and the State on the ground that the appellant had entered into an agreement to sell
the land bearing survey no.224 area 0.554 hectare situated in Kasba Range
Mungawali, District Ashoknagar alongwith two rooms constructed over it.

4. The appellant filed his written statement and rebutted the plaint
averments.

5. The said civil suit was decreed by judgment and decree dated 11/8/2004
and the following decree was passed:-

1. Uiraral ®. 1 $I A< AT ST & {6 a8 wear Nof Jmaed!
Rerd d SHId 224 YBaT—0.554 2. YA AR I W I &I UdFdb HHARI
@1 fagays 3raey—75,000 / —(UaEcR g9k w0d) Ufdwd iR
JIEATIT §RT < IR W UR ST & UeT § |urfad x Al
ufcd BT FHeolT TSI T FART BN |

2. OF A8 & 3 SWIHJAR [AFIus |uIfed T &1 W)
TERTOT AT & AT H SaRNT UThel IR 3 5T ) [d&53
T U BRI & ABRI B |

3. Ufarel &.1 37U AII—AT ATGRTOT &I aTg I W g8 & |
TS Pop YA BF R FRIRT e &1 Amr a6 7=
fhar SIaT 2 |
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6. On 3/12/2004, the respondents filed an application for execution of the
decree before the Executing Court. Thereafter, the siblings and other relatives of
the appellant filed a civil suit seeking declaration of their title over the said
disputed land, which was the subject matter of agreement to sale. The said civil
suit was dismissed, against which, a first appeal was filed, which too was
dismissed. The second appeal was filed before this Court, which was registered as
SA No.582/2005, which too was dismissed by order dated 14/8/2006 and
ultimately, SLP (Civil) No0.3973 0f 2007 was dismissed by the Supreme Court by
order dated 28/8/2009. Thereafter, an application under Order XXI Rule 97 of
CPC was filed by the siblings and other relatives including the mother of the
appellant, who had earlier filed the suit for declaration of title. The said
application was rejected by the Court by order dated 8/4/2010, against which, first
appeal was filed. In the first appeal, interim order was passed. The first appeal was
ultimately dismissed by this Court by judgment dated 18/4/2016 passed in First
Appeal No.100/2010. It appears that after the dismissal of first appeal the
appellant filed an objection before the Executing Court alleging inter alia that the
draft sale deed was filed in the Executing Court on 13/8/2016, on which
objections were invited and accordingly, the objections are being submitted under
Order XXI Rule 34 of CPC. It was stated in the objection that according to the
decree, the plaintiffs/respondents were directed to get the sale deed executed
within a period of three months after making payment of Rs.75,000/- and since the
respondents have not deposited the amount of Rs.75,000/-, therefore, now the
decree is not executable. It is further submitted that the decree was passed in the
year 2004 and now the execution proceedings are barred by limitation. Again it
was objected that the land in question was not the self acquired property of the
appellant, but it was the ancestral property.

7. Per contra, it was submitted by the respondents that the execution
proceedings are not barred by limitation.

8. The Executing Court by order dated 26/9/2018 rejected the objections
filed by the appellant.

9. Challenging the order dated 26/9/2018 passed by the Executing Court
(ADJ, Mungawali, District Ashoknagar), it is submitted by the counsel for the
appellant that as the remaining consideration amount of Rs.75,000/- was not paid
by the plaintiffs/respondents within a period of three months, therefore, the
contract had stood rescinded as per the provisions of Section 28 of the Specific
Relief Act and secondly the application for execution of decree is barred by
limitation, as the application was not filed within a period of 12 years from the
date of passing of the decree.
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10. Per contra, it is submitted by the counsel for the respondents that the
decree was passed on 11/8/2004 and the application for execution of the decree
was filed on 3/12/2004, i.e. within a period of four months from the date of
passing of the decree and because of various litigation, which were instituted by
the siblings and other relatives of the appellant and in view of the fact that there
were interim orders in those litigation, decree could not be executed and the
execution application, which was filed on 3/12/2004 remained pending and where
the appellant or his relatives themselves are responsible for causing delay in
execution of the sale deed in compliance of the decree, then it cannot be said that
the application for execution of decree is barred by limitation. It is submitted that
the period of limitation would be counted from the date of filing of the application
only and not otherwise.

11. Heard learned counsel for the parties.

12. So far as the contention raised by the counsel for the appellant that
execution proceedings are delayed and barred by limitation is concerned, the
same is misconceived. The judgment and decree in Civil Suit No.4A/2003 was
passed on 11/8/2004 and undisputedly the application for execution of the decree
was filed by the respondents/plaintiffs on 3/12/2004, i.e. within a period of four
months and thus, by no stretch of imagination it can be said that the application
filed by the respondents for execution of the decree was barred by limitation.
Merely because the relatives of the appellant succeeded in keeping the application
pending by instituting various litigation and obtaining interim orders, then it
cannot be said that now the application has become barred by limitation.
Accordingly, the objection raised by the counsel for the appellant, that the
application for execution of the decree is barred by limitation, is rejected as
misconceived and devoid of merits.

13. It is next contended by the counsel for the appellant that as per the decree
awarded by the trial court, the plaintiffs/respondents were under an obligation to
deposit the amount of Rs.75,000/- within a period of three months and since the
said amount has not been deposited, therefore, the Executing Court has
committed a mistake by extending the period and without there being any
application, the period for depositing the consideration amount cannot be
extended. It is further submitted that since the consideration amount has not been
deposited within a period of 12 years, therefore, the decree has become barred by
limitation.

14. Considered the submissions made by the counsel for the parties.

15. The decree, which was passed by the trial court in Civil Suit No.4A/2003,
has already been reproduced. According to the decree, the appellant was directed
to execute the sale deed within a period of three months after receiving the
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consideration amount of Rs.75,000/- and registration expenses and it was further
directed that in case if the sale deed is not executed within a period of three
months, then the plaintiffs can get the sale deed executed after depositing the
amount in the Court.

16. Section 28 of the Specific Relief Actreads as under:-

""28 - Rescission in certain circumstances of contracts
for the sale or lease of immovable property, the specific
performance of which has been decreed.-

(1)Where in any suit a decree for specific performance ofa
contract for the sale or lease of immovable property has
been made and the purchaser or lessee does not, within the
period allowed by the decree or such further period as the
court may allow, pay the purchase money or other sum
which the court has ordered him to pay, the vendor or
lessor may apply in the same suit in which the decree is
made, to have the contract rescinded and on such
application the court may, by order, rescind the contract
either so far as regards the party in default or altogether, as
the justice of the case may require.

(2) Where a contract is rescinded under sub-section (1),
the court-

(a) shall direct the purchaser or the lessee, if he has
obtained possession of the property under the contract, to
restore such possession to the vendor or lessor, and

(b) may direct payment to the vendor or lessor of all the
rents and profits which have accrued in respect of the
property from the date on which possession was so
obtained by the purchaser or lessee until restoration of
possession to the vendor or lessor, and, if the justice of the
case so requires, the refund of any sum paid by the vendee
or lessee as earnest money or deposit in connection with
the contract.

(3) Ifthe purchaser or lessee pays the purchase money or
other sum which he is ordered to pay under the decree
within the period referred to in sub- section (1), the court
may, on application made in the same suit, award the
purchaser or lessee such further relief as he may be entitled
to, including in appropriate cases all or any of the
following reliefs, namely:-
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(a) the execution of a proper conveyance or lease by the
vendor or lessor;

(b) the delivery of possession, or partition and separate
possession, of the property on the execution of such
conveyance or lease.

(4) No separate suit in respect of any relief which may be
claimed under this section shall lie at the instance of a
vendor, purchaser, lessor or lessee, as the case may be.

(5) The costs of any proceedings under this section shall
be in the discretion of the court."

17. By relying on the judgment passed by the Supreme Court in the case of
V.S. Palanichamy Chettiar Firm v. C. Alagappan and another reported in AIR
1999 SC 918 it is submitted by the counsel for the appellant that since the
execution of the decree is being sought after 12 years and the consideration
amount has not been deposited so far and no explanation has been given by the
plaintiffs for not depositing the consideration amount at the earliest, therefore,
the time cannot be extended under Section 28 of the Specific Relief Act.

18. The submission made by the counsel for the appellant is misconceived. As
already pointed out that immediately after the decree dated 11/8/2004 was passed,
the siblings and other relatives of the appellant filed a suit for declaration of title in
respect of the land in dispute, which went upto the Supreme Court and the SLP
was dismissed by the Supreme Court by order dated 28/8/2009 passed in SLP
(Civil) No.3973 of 2007 and thereafter, the siblings and other relatives of the
appellant filed an application under Order XXI Rule 97 of CPC, which was
dismissed and against which, First Appeal No.100/2010 was filed before this
Court and the said first appeal was dismissed by judgment dated 18/4/2016 by this
Court. Thus, it is clear that from the date of the decree, 1.e.11/8/2004, till
18/4/2016 all sorts of legal hurdles were created by the siblings and other relatives
of the appellant on one ground or the other and obtained the interim orders. Once
there was a legal impediment before respondents and they were not entitled to get
the decree executed in the form of execution of sale deed, then the contention
made by the counsel for the appellant, that although the respondents were not
entitled for execution of the sale deed in view of the interim orders passed by
different courts at different stages, but still the respondents were under an
obligation to deposit the consideration amount, cannot be accepted.

19. Section 55 of the Transfer of Property Actreads as under:-

"'55. Rights and liabilities of buyer and seller. - In the
absence of a contract to the contrary, the buyer and the
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seller of immovable property respectively are subject to
the liabilities, and have the rights, mentioned in the rules
next following or such of them as are applicable to the
property sold:

(1) The seller is bound-

(a) to disclose to the buyer any material defect in the
property [or in the seller's title thereto] of which the seller
is, and the buyer is not, aware, and which the buyer could
not with ordinary care discover;

(b) to produce to the buyer on his request for
examination all documents of title relating to the property
which are in the seller's possession or power;

(c) to answer to the best of his information all relevant
questions put to him by the buyer in respect to the property
or the title thereto;

(d) onpayment or tender of the amount due in respect of
the price, to execute a proper conveyance of the property
when the buyer tenders it to him for execution at a proper
time and place;

(e) between the date of the contract of sale and the
delivery of the property, to take as much care of the
property and all documents of title relating thereto which
are in his possession as an owner of ordinary prudence
would take of such property and documents;

(f) to give, on being so required, the buyer, or such
person as he directs, such possession of the property as its
nature admits;

(g) to pay all public charges and rent accrued due in
respect of the property up to the date of the sale, the interest
on all encumbrances on such property due on such date,
and, except where the property is sold subject to
encumbrances, to discharge all encumbrances on the
property then existing.

(2) The seller shall be deemed to contract with the buyer
that the interest which the seller professes to transfer to the
buyer subsists and that he has power to transfer the same:

601
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Provided that, where the sale is made by a person in
a fiduciary character, he shall be deemed to contract with
the buyer that the seller has done no act whereby the
property is encumbered or whereby he is hindered from
transferring it.

The benefit of the contract mentioned in this rule shall be
annexed to, and shall go with, the interest of the transferee
as such, and may be enforced by every person in whom
that interest is for the whole or any part thereof from time
to time vested.

(3) Where the whole of the purchase- money has been
paid to the seller, he is also bound to deliver to the buyer all
documents of title relating to the property which are in the
seller's possession or power:

Provided that, (a) where the seller retains any part
ofthe property comprised in such documents, he is entitled
toretain them all, and,

(b) where the whole of such property is sold to different
buyers, the buyers of the lot of greatest value is entitled to
such documents.

Butin case (a) the seller, and in case (b) the buyer, of the lot
of greatest value, is bound, upon every reasonable request
by the buyer, or by any of the other buyers, as the case may
be, and at the cost of the person making the request, to
produce the said documents and furnish such true copies
thereof or extracts there from as he may require; and in the
meantime, the seller, or the buyer of the lot of greatest
value, as the case may be, shall keep the said documents
safe, unconcealed and undefaced, unless prevented from
so doing by fire or other inevitable accident.

(4) Theselleris entitled-

(a) to the rents and profits of the property till the ownership
thereofpasses to the buyer;

(b) where the ownership of the property has passed to the
buyer before payment of the whole of the purchase-
money, to a charge upon the property in the hands of the
buyer, [any transferee without consideration or any
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transferee with notice of the non-payment], for the amount
of the purchase-money, or any part thereof remaining
unpaid, and for interest on such amount or part [from the
date on which possession has been delivered].

(5) The buyer is bound-

(a) to disclose to the seller any fact as to the nature or
extent of the seller's interest in the property of which the
buyer is aware, but of which he has reason to believe that
the seller is not aware, and which materially increases the
value of such interest;

(b) to pay or tender, at the time and place of completing
the sale, the purchase-money to the seller or such person as
he directs:

Provided that, where the property is sold free from
encumbrances, the buyer may retain out of the purchase-
money the amount of any encumbrances on the property
existing at the date of the sale, and shall pay the amount so
retained to the persons entitled thereto;

(c) where the ownership of the property has passed to the
buyer, to bear any loss arising from the destruction, injury
or decrease in value of the property not caused by the
seller;

(d) where the ownership of the property has passed to the
buyer, as between himself and the seller, to pay all public
charges and rent which may become payable in respect of
the property, the principal moneys due on any
encumbrances subject to which the property is sold, and
the interest thereon afterwards accruing due.

(6) The buyer is entitled-

(a) where the ownership of the property has passed to
him, to the benefit of any improvement in, or increase in
value of, the property, and to the rents and profits thereof;

(b) unless he has improperly declined to accept delivery
of the property, to a charge on the property, as against the
seller and all persons claiming under him, to the extent of
the seller's interest in the property, for the amount of any
purchase-money properly paid by the buyer in anticipation
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of the delivery and for interest on such amount; and, when
he properly declines to accept the delivery, also for the
earnest (if any) and for the costs (if any) awarded to him of
a suit to compel specific performance of the contract or to
obtain a decree for its rescission.

An omission to make such disclosures as are mentioned in
this section, paragraph (1), clause (a) and paragraph (5),
clause (a), 1s fraudulent."

20. Clause (d) of Section 55 (1) of the Transfer of Property Act clearly
provides that ordinary rule of law is that the payment of sale consideration
is simultaneous act with the execution of sale deed. There is nothing in the decree
which had required the respondents to deposit the entire consideration amount
irrespective of the fact that whether the sale deed could have been executed or not.
In absence of any contrary direction requiring the respondents to deposit the
remaining consideration amount before the Trial Court/Executing Court
irrespective of any legal impediment, it cannot be said that there was any delay on
the part of respondents/plaintiffs in depositing the consideration amount before
the Trial Court/Executing Court. The Supreme Court in the case of Kumar
Dhirendra Mullick v. Tivoli Park Apartments (P) Ltd., reported in (2005) 9 SCC
262, has held asunder :

"34. Applying the above tests to the facts of the present
case, the decree in question is not a self-operative final
decree. Itis a preliminary decree. It merely directs the trust
to execute the lease on or before 24-10-1985. It does not
prescribe any consequence of non-deposit of premium. It
does not prescribe any consequence of non-tender of rent
on or before 24-10-1985. Till date, the decree-holder has
paid the premium of Rs 30 lakhs. It has paid rent
amounting to Rs 96 lakhs. In the circumstances, it cannot
be said that the decree-holder intended to abandon the
contract dated 16-8-1980. There is no positive refusal on
the part of the respondent to complete the lease. There is no
explanation given by the trust for not moving the
application for rescission of the contract for nine years.
The decree was passed on 25-7-1985 whereas the
application for rescission of the agreement is dated 3-10-
1994. As stated above, the trust did not lead the evidence in
Suit No. 176 of 1981. The corresponding Suit No. 87 of
1981 filed by the trust was dismissed for non-prosecution.
The trust moved under Order 9 Rule 13 CPC for setting
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aside the decree dated 25-7-1985. That application was
dismissed for default vide order dated 1-8-1987. The trust
moved the application for restoration which was also
dismissed for default on 16-7-1988. The trust moved in
appeal against the decree dated 25-7-1985. That appeal
was also dismissed. The decree-holder has referred to the
entire correspondence between the parties which indicates
that during this period of nine years in the guise of
negotiations, the decree-holder was prevented from filing
execution application. The decree-holder was repeatedly
assured of settlement. The decree-holder was repeatedly
assured that lease would be executed in its favour. Attempt
was also made by the trustees during the interregnum to
lease the property to Dilip Chand Kankaria and Smt Sudha
Kankaria. Lastly, in the present case, the decree-holder
was put in possession under the deed of assignment
dated 20-8-1970. The respondent was not put in
possession under the agreement dated 16-8-1980. In the
circumstances, the trial court erred in directing rescission
of the said agreement dated 16-8-1980. For the aforestated
reasons, we do not find any merit in this appeal."

21. In the present case, there was no direction by the Trial Court to deposit the
consideration amount within a specified period. On the contrary, the direction was
to the appellant to execute the sale deed within a period of three months from the
date of the decree, otherwise, the decree holder was entitled to get the sale deed
executed through the Court. It is not the case of the appellant that he was ready and
willing to execute the sale deed, but the respondents did not tender the remaining
consideration amount and the registration charges. On the contrary, it appears that
when the appellant did not execute the sale deed, then immediately after the
expiry of three months, the respondents moved an application for execution of the
decree. Thus, it cannot be said that the respondents had abandoned the contract. It
is also not out of place to mention here that a suit was filed by the relatives of the
appellant seeking declaration of their title and after losing the suit, even from the
Supreme Court, an application under Order XXI Rule 97 of C.P.C. was filed and
thereafter, the First Appeal was filed before the High Court, which remained
pending till 18-4-2016. Thus, it is clear that all sorts of legal hurdles were created
in order to avoid the execution of the decree. From the facts and circumstances of
the case, it is clear that in fact the appellant never appeared before the Trial Court
and only after exhausting all remedies by his relatives, he came forward and
submitted objections to the draft sale deed. In the present case, it is an admitted
position that now the respondents have already deposited the entire consideration
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amount with the Court. Thus, it is held that neither the application for execution of
the decree is barred by time nor the contract has rescinded under Section 28 of
Specific ReliefAct.

22.  Considering the totality of the facts and circumstances of the case, this
Court is of the considered opinion that the Trial Court /Executing Court did not
commit any mistake in rejecting the objections made by the appellants by its order
dated 26-9-2018.

Accordingly, this appeal fails and is hereby Dismissed.
Appeal dismissed
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MAHENDRAKUMAR ...Appellant
Vs.
LALCHAND & anr. ...Respondents

A. Civil Procedure Code (5 of 1908), Order 22 Rule 5 — Legal
Representatives — Applicability & Enquiry — Held — If a party comes forward
on basis of 'Will' executed by deceased, then an enquiry is contemplated — In
present case, neither appellant nor respondent is seeking substitution of LR
of deceased, thus provision of Order 22 Rule 5 CPC cannot be attracted —
Under Order 22 Rule 5 CPC, limited question relating to LR is decided only
for purpose of bringing LRs on record which does not operate as res-judicata
— Inter se dispute between rival LRs has to be independently tried and
decided in appropriate proceedings. (Para25 & 27)

®. Rifaer afear afear (1908 &7 5), <R 22 99 5 — fafd®
gfafafer — gaisgar g wira — sififEiRa — afe v vgsR Jae grT Feafed
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gH1q 81 vEar — faieh faftre gfafaferal @ wer wwr farg o1 w@ds v
faramror qem wyfaa srfarfzar A fafreey fear s anfzy

B. Civil Procedure Code (5 of 1908), Section 2(2) & Order 20 Rule
18 — Preliminary & Final Decree — Amendment — Held — At the stage of final
decree in appropriate circumstances, preliminary decree can be amended
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and even another preliminary decree can be passed re-determining the rights
and interest of parties. (Para40)

@ Ryfder gfFar afaar (1908 &7 5), €1RT 2(2) T 3R 20 447 18 —
grefiia g sifaw St — weneT — aififeaiRa — wyfaa aRRerfoay & sifom
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ARBRI R & I Y TR HRd gY U AR YRS (51 i urlRa a1 &
AHd B |

C. Registration Act (16 of 1908), Section 17(1)(b) & 49 —
Unregistered Document — Admissibility in Evidence — Held — A compulsorily
registrable document if unregistered is inadmissible in evidence for primary
purpose — In suit for partition, such unstamped instrument is inadmissible in
evidence even for collateral purpose until same is impounded. (Para44)

T, foredlaeor sifefraw (1908 &1 16), eT 17(1)(d1) T 49 —
seforedlega qeardw — wieg 4 Figgar — AfafeaiRa — wa sfarta:
FTEIAR swrds afe sRiSEN e € 9 YRS yAi eq 91ed 3 3UTEd ©
— fewres 3 are o, var areifia fawa @i o gy 2, A8 9 6
durféas gyaioq @ fog ft o9 9@ {6 S aRag T &8t |

D. Hindu Women's Right to Property Act (18 of 1937), Section 3(3)
and Hindu Succession Act (30 of 1956), Section 14 — Female Hindu — Right in
Property—Held — Under Act of 1937, a female hindu was having limited rights
but on commencement of Act of 1956, her limited rights has ripen into full
rights — Prior to riping of full rights, she had no right to alienate the estate
except for necessity for benefit of estate — In present case, relinquishment
done prior to 1949, which she could not have done due to her limited rights —
As she expired during pendency of appeal, parties will be at liberty to
establish their claim over her property in separate proceedings — Appeal
dismissed. (Paras 49,51 & 53)
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E. Limitation Act (36 of 1963), Article 65 — Adverse Possession —
Held — Plaintiff cannot claim title by way of adverse possession — Trial Court
committed error in holding the title on basis of adverse possession as no issue
in this regard was framed nor necessary ingredients of adverse possession
were discussed. (Para52)

s gR¥IaT SS9 (1963 ®T 36), 317207 65 — Uld®d Heol —
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A.K. Sethiwith Rishabh Sethi, for the appellant.
A.S.Garg with Yashpal Rathore, for the respondent Lalchand.
Respondent S.K. Chourishi, present in person.

JUDGMENT

PRAKASH SHRIVASTAVA, J.:- By this first appeal u/S.96 of the CPC,
plaintiff No.2 has challenged the judgment and decree dated 6/6/1987 and
14/7/1987 passed by the learned V Addl. District Judge, Indore in COS
No.2/1972-A which is in the nature of final decree in the partition suit holding that
Rambhabai plaintiff No.1 and Lalchand has - - 2 share in the suit property and
accordingly partitioning it.

2. In this appeal, the /is is between Mahendra Kumar and Rambhabai (since
deceased through Shrikrishna Chourishi).

3. The Family Tree for convenience is reproduced as under:-
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(

Dhannalal
(Died on 28/5/1943)
J
Wife Sunder Bai
(Died on 26/11/1945)
N J
~
Sohanlal (Son) ( Lalchand }
(Adopted in 1913 by Dhannalal and (Adopted on 3/7/1945 by Sunder Bai)
\ Sundarbai (Died on 11/9/1923) ) L
( | )
Wife Rambha Bai

(Died in 1995)

Mahendra Kumar
(Adopted on 7/12/1946) by Rambhabai

4. It would be worthwhile to take note of the chequered history of this case.

5. On 6/9/1943 Rambhabai had filed the suit for partition as against
Sundarbai with the plea that Seth Dhannalal was the owner of the suit property
who died intestate on 28/5/1943. Sundarbai was the wife of Dhannalal and
mother-in-law of Rambhabai. Sohanlal was adopted by Dhannlal in 1913
(Samvad year 1970) and Rambhabai was married to Sohanlal thereafter, but about
four years after the marriage Sohanlal had died on 11/9/1923, thereafter
Rambhabai had continued to live with Dhannalal and Sunderbai as their daughter-
in-law. Dhannalal had died on 28/5/1943 and the relationship between Sundarbai
and Rambhabai became strained, hence the suit for partition was filed by
Rambhabai.

6. Sundarbai (defendant in the suit) filed the written statement and denied the
factum of adoption of Sohanlal and had also denied that Rambhabai was treated
by her as daughter-in-law and further denied her any right on the suit property.
After the issues were framed on 5/11/1943 pleaders for both the parties made a
request to pass the preliminary decree at the first instance.

7. Trial court had passed the preliminary decree dated 31/7/1944 holding in
Para 11 of the judgment that the adoption of Sohanlal was duly proved and
accordingly by way of preliminary decree declared that Rambabai and Sundarbai
had equal share in the suit property and further directed that a Commissioner will
be appointed who will proceed with the partition by metes and bounds and issued
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certain other further directions. The preliminary decree came to be challenged at
the instance of Sundarbai in Civil FA No.27/44 (New No.1/1948) before His
Highness the Maharaja Holkar, High Court of Judicature Indore.

8. During the pendency of first appeal Sundarbai had filed an application on
20" July, 1945 with a prayer to add Lalchand as the party in the appeal on the
ground that Lalchand was adopted by her as son on 03" July, 1945. The
application was initially rejected on 25" August, 1945, but subsequently
Sundarbai had died on 26/11/1945 and Lalchand had filed an application for his
substitution as her L.R u/0O.22 Rule 3 read with Rule 11 of the CPC which was
opposed by Rambhabai, hence the issue arose before the first appellate court if
Lalchand was adopted son of Sundarbai and was entitled to prosecute the appeal
as L.R. Vide order dated 17" September, 1946 the first appellate court held
Lalchand to be validly adopted and he was brought on record. Meanwhile another
development took place and Rambhabai adopted Mahendra Kumar and the first
appellate court vide order dated 1/9/1947 held the adoption to be valid and
brought Mahendra Kumar on record, Rambhabai made an application along with
the affidavit stating that she had no claim in the suit property and would be
contended to have a decree for 2 share of the property made in favour of
Mahendra Kumar.

9. In view of the aforesaid development, the first appellate court by
judgment dated 29/4/1949 modified the preliminary decree by declaring
Lalchand and Mahendra Kumar entitled to equal share in the suit property left by
deceased Dhannalal. The aforesaid preliminary decree was not challenged any
further and in pursuance thereto the steps were taken for the final decree.

10. At the stage of passing of preliminary decree Mahendra Kumar was minor
who subsequently became major. In the proceedings for the final decree
Mahendra Kumar had filed an application on 13/7/1976 stating that he had not
engaged any counsel. Accordingly on 15/7/196 the Advocate for the plaintiffs had
filed an application withdrawing the vakalatnama for Mahendra Kumar. On
15/7/1976 Rambhabai (plaintiff No.1) had filed an application for striking off the
name of Mahendra Kumar (plaintiff No.2) on the ground that Mahendra Kumar
had transferred his interest in the decree by an assignment written in favour of
Rambhabai. This was objected by Mahendra Kumar. The alleged deed of
assignment executed by Mahendra Kumar in favour of Rambhabai is dated
7/7/1961 filed as Ex.P/1. The issue relating to the admissibility of this document
came up before the trial court and the trial court vide order dated 3 October, 1979
held that the adopted son cannot repudiate his status but he can relinquish his
claim over the properties which he gets in the adopted family due to adoption. The
document Ex.P/1 was unregistered, hence the trial court held the document to be
admissible in respect of the movable properties and admissible only for the
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collateral purposes for immovable properties by holding it inadmissible for
immovable properties for other purposes. The CR No.750/1979 against this order
was dismissed by the High Court vide order dated 16/10/1979.

11. The trial court thereafter has passed the final decree dated 6" June, 1987
holding that Rambhabai and Lalchand had 'z - 2 share in the suit property and
partitioning it accordingly. The trial court held that much before 1976 Mahendra
Kumar had lost all the interest in the immovable suit property and Rambabai's /4
share had ripened into absolute share after Hindu Succession Act, 1956 by virtue
of Sec.14 thereof and she came in possession of the share of Mahendra Kumar as
her own with effect from 7/7/1961 and also became the full owner of the share of
Mahendra Kumar after the lapse of 12 years by virtue of adverse possession.

12.  Learned counsel for appellant submits that in the modified preliminary
decree passed on 29/4/1949 Mahendra Kumar and Lalchand were held entitled to
have 2 - V4 share, therefore, while passing the final decree Rambhabai can not be
held to be entitled instead of Mahendra Kumar. He submits that scope of any
change in the final decree is very limited and that after 29/4/1949 Rambhabai had
unnecessarily continued as plaintiff when she was not found entitled to any share
in the preliminary decree and in respect of the limited scope of consideration at the
final decree he has placed reliance upon the judgments of the Supreme Court in
the matter of Gyarsi Bai and others Vs. Dhansukh Lal and others AIR 1965 SC
1055 and Muthangi Ayyana Vs. Muthangi Jaggarao and others AIR 1977 SC 292.
He has also submitted that the document dated 7/7/1961 Ex.P/1 is unregistered
document and referring to Sec.15 of the Hindu Adoption and Maintenance Act he
submitted that adopted child has no right to cancel the adoption and also
submitted that the issue relating to limited admissibility of Ex.P/1 was settled by
the order dated 3" October, 1979 as affirmed in CR No0.750/1979. He also submits
that document Ex.P/1 is a suspicious document because it was not produced by
Rambhabai till 1976 for 15 years. He has also raised an issue that the trial court
could not have gone behind the preliminary decree by holding the suit property to
be sthreedhan property of Rambhabai and finding relating to adverse possession
of Rambhabai is unsustainable because the suit is pending since 1947. The
document Ex.P/1 dated 7/7/1961 was executed pending the suit, therefore, no
question of adverse possession pending the suit arises. He has also submitted that
plaintiff Rambhabai could not have taken the plea of adverse possession in view
of the judgment in the case of Gurudwara Sahib Vs. Gram Panchayat Village
Sirthala 2014(3) MPLJ 336 and subsequent judgment reported in Dharampal
(Dead) Through L.Rs Vs. Punjab Wakf Board and others (2018) 11 SCC 449. He
has also submitted that Rambhabai had died on 9/11/1995 and Mahendra Kumar
being the adopted son otherwise has become entitled to the share of Rambhabai
because the will in favour of the respondent Shrikrishna Chourishi is suspicious.
He has also opposed the IA filed by respondent no.3.
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13. Respondent No.3 Shrikrishna Chourishi present in person submits that he
has filed IA No0.824/2013 u/O.22 Rule 2, 22 Rule 5, Sec.2(11), Order 12 Rule 6
read with Sec.151 of the CPC and Sec.70 of the Evidence Act and Sec.95 of the
Indian Succession Act in pursuance to the order of the Hon'ble Supreme Court in
CA No.1501/2001 which is pending and deserves to be allowed. He further
submits that with deletion of name of Rambhabai the decree passed in favour of
Rambhabai has become final and in support of his submission he has placed
reliance upon the judgment Satguru Sharan Shrivastava Vs. Dwarka Prasad
Mathuyr (Dead) through L.Rs and others (1996) 10 SCC 293. He has fairly
submitted that he has no right prior to the death of Rambhabai as he is claiming
right on the basis of will executed byRambhabai. Referring to the order dated
2/1/1996 passed in 1A No0.5764/1995 he submits that the effect of deletion is
required to be considered at this stage ie. at the stage of hearing of the appeal. He
also submits that the appeal is not maintainable because the judgment of the trial
court has become final against Rambhabai and has placed reliance upon the
judgment in the matter of Jaladi Suguna (Dead) through L.Rs Vs. Satya Sai
Central Trust & Ors. 2008 AIR SCW 4733 and Ramagya Prasad Gupta and
others Vs. Brahmadeo Prasad Gupta and another AIR 1972 SC 1181.

14.  Hehasalso referred to order dated 13/3/1997 passed in IA N0.602/1996 in
connected FA No.80/1997 and has submitted that he has already been found
entitled to continue the appeal as L.R of Rambhabai. He also submits that
Mahendra Kumar is appellant and Rambhabai was respondent in this appeal,
therefore, he cannot claim himself to be the L.R of Rambhabai as appellant and
Rambhabai have conflicting interest and in support of his submission he has
placed reliance upon the judgment in the matter of Gajraj Vs. Sudha and others
(1999) 3 SCC 109, Shivamangal through L.Rs Vs. Narainprasad and others
2007(2) MPLJ 445, Bajrang Lal & Ors. Vs. Dal Chand & Ors AIR 2009 Raj.36.
He has also submitted that ground raised in this appeal and the connected appeal
No.FA No.80/1997 are common which reflects the collusion between Lalchand
and Mahendra Kumar and in support of his submission he has placed reliance
upon the judgments in the matter of Naraindas Vs. Bhagwandas 1994 JLJ 110 and
S.P. Chengalvaraya Naidu (dead) by LRs Vs. Jagannath (dead) by L.Rs and
others AIR 1994 SC 853. He also submits that his impleadment after the deletion
ofname of Rambhabai has no effect on the plea that decree against Rambhabai has
become final. He has also submitted that the appellant has manipulated the record
by mentioning incorrect date of order while amending the cause title and deleting
the name of Rambhabai and inserting the name of respondent No.3 Shrikrishna
Chourishi and in this regard he has placed reliance upon the judgment in the
matter of D.P. Chadha Vs. Triyungi Narain Mishra and others (2001)2 SCC221.

15. Shri A.S.Garg, learned Sr.Counsel on behalf of respondent No.2 Lalchand
has supported the case of appellant Mahendra Kumar.
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16. I have heard the learned counsel for parties and perused the record.

17. It is worth noting that none of the parties have advanced arguments
referring to the oral as well as documentary evidence in detail, but have confined
the arguments mainly to the legal issues.

18. Lengthy arguments have been advanced by counsel for parties on TA
No0.824/2013 u/O.22 Rule 2, 22 Rule 5, Sec.2(11), Order 12 Rule 6 read with
Sec.151 of the CPC and Sec.70 of the Evidence Act and Sec.95 of the Indian
Succession Act filed by the respondent No.3 Shrikrishna Chourishi and on the
issue of maintainability of appeal after the death of Rambhabai.

19. The record reflects that against the impugned judgment and decree of the
trial Court, appellant Mahendra Kumar had initially filed MCC No.206/1987
seeking permission to file appeal as pauper. Pending this MCC Rambhabai had
died in 1995, hence appellant Mahendra Kumar had filed an application being A
No0.5764/1995 u/0.22 Rule 2 read with Sec.151 of the CPC for deleting the name
of Rambhabai. This Court vide order dated 2/1/1996 passed MCC No.206/1987
had permitted Mahendra Kumar to delete the name of Rambhabai with following
observation:-

"Shri Gajankush for applicant.
Heard on A No0.5764/1995.
Application is allowed.

Name of NAW No.1 is permitted to be deleted within a week from today.
The effect of deletion, if any, may be considered at the time of hearing".

20. MCC was converted into appeal vide order dated 21/2/1997 because in the
mean while the court fee was paid. The appeal was registered and it was dismissed
vide order dated 13/3/1997 as abated since the name of Rambhabai was struck off
without bringing her L.Rs on record. MCC No.283/1998 was filed by Mahendra
Kumar for setting aside the abatement order passed in the first appeal and the said
MCC was dismissed vide order dated 13/9/2001, hence the Civil Appeal
No.1051/2001 (arising out of SLP(Civil) No.10121/2000) was filed by Mahendra
Kumar which was allowed by the Hon. Supreme Court vide order dated 6/2/2001
reported in AIR 2001 SC 807 Mahendra Kumar Vs. Lalchand and another
holding that the order of the High Court dismissing the appeal as abated is
contrary to its own earlier order passed in the appeal filed by Lalchand. The
Hon'ble Supreme Court in this regard held that:-

"7-- Undisputedly, the appellant is a legal heir of his
mother Rambhabai. Therefore, his right to sue survives and
appellant was entitled to be substituted as legal representative of
deceased Rambhabai. However, the question would be, whether
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Rambhabai has executed Will dated 20th August, 1980, in favour
of respondent No.2, Shrikrishna, and if so, by not joining him
whether the appeal would abate ? Respondent No.2 has not
obtained probate, hence considering the procedure prescribed
under the above quoted Order XXII, Rule 5, there is no question of
abatement of appeal. It was for the respondent No.2, Shrikrishna
Chourasia, who claims that Will has been executed by the
deceased Rambhabai in his favour to file proper application to be
joined as party respondent by contending that he is legal
representative as the estate has devolved upon him on the basis of
the Will. On such application being filed, the Court was required
to determine it under Order XXII, Rule 5. This legal provision was
completely overlooked by the High Court and on this ground the
impugned judgment and order is not sustainable.

8-- Further, while dismissing the appeal filed by the
present appellant by the impugned judgment, High Court did not
recall the Order already passed for deletion of name of late
Rambhabai. Having formed the opinion that the appeal could
proceed in the absence of late Rambhabai, High Court erred in law
in dismissing the appeal filed by the present appellant on the
ground that appeal has abated.

9-- Learned counsel for the appellant has fairly stated that
the appellant would make an application before the Court below
for impleadment of the present respondent No.2 as party and we
direct him to do so.

10-- For the reasons stated above, we hold that the High
Court erred in law in dismissing the appeal filed by the present

appellant on the ground of abatement without following the
procedure laid down under Order XXII. CPC."

21. In the aforesaid, appellant Mahendra Kumar has not filed any application
for substituting him as L.R because the lis in this appeal was mainly between
Mahendra Kumar and Rambhabai. The above order of the Supreme Court also
reveals that the respondent No.2 Shrikrishna Chourishi was required to file an
application for bringing him on record as L.R of Rambhabai on the basis of the
will dated 20" August, 1980 executed by Rambhabai but he did not take
immediate steps by filing any such application. In the mean while appellant
Mahendra Kumar had filed IA No.1524/2001 for impleading Shrikrishna
Chourishi as additional respondent No.3 on the basis of the aforesaid order of the
Hon'ble Supreme Court and this court vide order dated 25/7/2002 had allowed the
application and permitted him to be impleaded as a party respondent in the
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appeal. A No.451/2002 was filed by Shrikrishna Chourishi for dismissing the
appeal on the ground that the appeal cannot be proceeded with after deletion of the
name of Rambabai. This Court vide order dated 25/7/2002 had disposed off the TA
by permitting the respondent No.2 Shrikrishna Chourishi to raise this objection at
the time of hearing of the appeal. The respondent No.2 Shrikrishna Chourishi in
the year 2013 has filed present IA No0.824/2013 u/O.22 Rule 2, Order 22 Rule 5,
Sec.2(11), Order 12 Rule 6 read with Sec.151 of the CPC, Sec.70 of the Evidence
Act, Sec.95 of Indian Succession Act with the following prayer:-

"Therefore, it is most humbly prayed, that according to the
above last WILL dt.20/8/1980 duly executed by testatrix Smit.
Rambhabai in favour of Shreekrishna Chourishi which is admitted
by the all parties on record and considering the perfect and
unimpleachable material of its proof as already exist in the record
of this case, respondent No.3 Shreekrishna Chourishi held to be
treated as sole legal representative of dead Rambhabai, and
therefore, he is entitled to get rights and share of dead Rambhabai
in the final decree dtd.14/07/1987 passed by the Trial Court. Itis to
be held also that the above decree dt.14/07/1987 passed by the
Trial Court, has already been become final and conclusive against
the dead respondent Rambhabai due to struck-off her name from
the array of the parties in this appeal, and the above decree has
become final for the respondent No.2 Lalchand also, because no
inconsistent decree can be passed between the same parties. It is
also prayed that the name of respondent No.3 Shreekrishna
Chourishi be substituted in the above final decree as sole legal
representative of late respondent Rambhabai on the basis of the
aforesaid WILL dt.20/08/1980 and he is held to be entitled to get
all the proceeds in the above final decree as mentioned in the
aforesaid registered WILL dt.20/08/1980 executed by
Smt.Rambhabai. In support of this application affidavit of the
propounder Shreekrishna Chourishi enclosed.

Therefore, it is prayed, that, the application be allowed with
heavy cost."

22. The respondent Shrikrishna Chourishi present in person has categorically
stated before this court that he does not want himself'to be impleaded in the appeal
as L.R of the deceased respondent No.1 Rambhabai. He submits that since the will
is undisputed, therefore, straightway his name should be recorded in the decree as
legal heir of Rambbhabai.

23. Shri A.K.Sethi, learned Sr.Counsel for appellant has made a limited
submission that if Shrikrishna Chourishi is brought on record as L.R of deceased
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Rambhabai on the basis of the will then he has no objection because the Order 22
Rule 5 provisions are meant for continuation of the appeal at the instance of the
L.R but not for determining the final right of the parties on the basis of the will. He
has also submitted that if the respondent Shrikrishna Chourishi does not want to
be impleaded as L.R of deceased Rambhabai, then he has nothing to say
inthisL.A.

24.  The respondent Shrikrishna Chourishi has also not disputed that no
provision exists in the CPC under which without impleading him as L.R of

Rambhabai his name can be straightway entered in the decree as the L.R of
Rambhabai.

25. So far as the legal position in this regard is concerned, if a party comes
forward on the basis of the will executed by the deceased party, then an enquiry
under Order 22 Rule 5 is contemplated, but in the present case neither the
appellant nor the respondent Shrikrishna Chourishi is seeking the substitution of
L.R of deceased respondent No.1, therefore, the provisions of Order 22 Rule 5 of
the CPC cannot be attracted. Even otherwise Shrikrishna Chourishi has already
been impleaded as additional respondent and he is contesting the appeal.

26. The Supreme Court in the matter of Suresh Kumar Bansal Vs. Krishna
Bansal & another 2010(2) MPLJ 304 has clarified the position in this regard as
under:-

9--Having heard the learned counsel for the parties and after
going through the impugned order as well as the application for
substitution of the appellant on the basis of the Will alleged to have
been executed by the deceased plaintiff, we are of the view that the
impugned order of the High Court is liable to be interfered with
and the application for impleadment filed at the instance of the
appellant on the basis of the Will alleged to have been executed by
the deceased plaintiff must be allowed and the appellant must be
impleaded in the suit along with the natural heirs and legal
representatives of the deceased plaintiff, subject to grant of
probate by a competent court of law. It is true that in the impugned
order, the High Court has made it clear that the finding regarding
genuineness of the Will was made only for the purpose of deciding
the application for impleadment filed at the instance of the
appellant. But, in our view, if at this stage, the appellant is not
permitted to be impleaded and in the event an order of eviction is
passed ultimately against the tenant/respondent, the tenants will
be evicted by the natural heirs and legal representatives of the
deceased plaintiff who thereby shall take possession of the suit
premises, but if ultimately the probate of the alleged Will of the
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deceased plaintiffis granted by the competent court of law, the suit
property would devolve on the appellant but not on the natural
heirs and legal representative of the deceased. Therefore, in the
event of grant of probate in favour of the appellant, he has to take
legal proceeding against the natural heirs and legal representatives
of the deceased plaintiff for recovery of possession of the suit
premises from them which would involve not only huge expenses
but also considerable time would be spent to get the suit premises
recovered from the natural heirs and legal representatives of the
deceased plaintiff. On the other hand, if the appellant is allowed to
carry on the eviction petition along with the natural heirs and legal
representatives of the deceased plaintiff, in that case decree can be
passed for eviction of the tenant when the appellant shall not be
entitled to get possession from the tenants in respect of the suit
premises until the probate in question is granted and produced
before the Court. Therefore, ultimately if the court grants a decree
for eviction of the tenant/respondent from the suit premises, such
decree shall be passed subject to production of probate by the
appellant. That apart, since the question of genuineness of the will
cannot be conclusively gone into by the court in a proceeding for
substitution in a pending eviction suit and in view of the fact that
an application was made at the instance of the appellant for
impleadment as a legal representative of the deceased on the basis
of the Will which is yet to be probated, in our view, best course
open to the court is to allow impleadment of the appellant in the
eviction proceeding, thereby permitting him to proceed with the
eviction suit along with natural heirs and legal representatives of
the deceased plaintiff, but in case the decree is to be passed for
eviction of the tenant from the suit premises such eviction decree
shall be subject to the grant of probate of the Will alleged to have
been executed by the deceased plaintiff. At the same time, it is
clear that in case the Will of the deceased plaintiff is found not to
be genuine and probate is not granted, the court shall proceed to
grant the eviction decree in favour of the respondent no.1 and not
in favour of the appellant. It is well settled that in the event, the
Will is found to be genuine and probate is granted, only the
appellant would be entitled to get an order of eviction of the
tenants/respondents from the suit premises excluding the claim of
the natural heirs and legal representatives of the deceased plaintiff.
The Code of Civil Procedure enjoins various provisions only for
the purpose of avoiding multiplicity of proceedings and for
adjudicating of related disputes in the same proceedings, the
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parties cannot be driven to different Courts or to institute different
proceedings touching on different facets of the same major issue.
Such a course of action will result in conflicting judgments and
instead of resolving the disputes, they would end up in creation of
confusion and conflict. It is now well settled that determination of
the question as to who is the legal representatives of the deceased
plaintiff or defendant under Order XXII Rule 5 of the Code of
Civil Procedure is only for the purposes of bringing legal
representatives on record for the conducting of those legal
proceedings only and does not operate as res judicata and the inter
se dispute between the rival legal representatives has to be
independently tried and decided in probate proceedings. If this is
allowed to be carried on for a decision of an eviction suit or other
allied suits, the suits would be delayed, by which only the tenants
will be benefited. In order to shorten the litigation and to consider
the rival claims of the parties, in our view, the proper course to
follow is to bring all the heirs and legal representatives of the
deceased plaintiff on record including the legal representatives
who are claiming on the basis of the Will of the deceased plaintiff
so that all the legal representatives namely, the appellant and the
natural heirs and legal representatives of the deceased plaintiff can
represent the estate of the deceased for the ultimate benefit of the
real legal representatives. If this process is followed, this would
also avoid delay in disposal of the suit. In view of our discussions
made hereinabove, we are, therefore, of the view that the High
Court as well as the trial Court were not at all justified in rejecting
the application for impleadment filed at the instance of the
appellant based on the alleged Will of the deceased plaintiff at this
stage of the proceedings."

27.  From the aforesaid judgment, it is clear that under Order 22 Rule 5 of the
CPC, the limited question relating to the L.R is decided only for the purpose of
bringing the L.Rs on record which does not operate as res-judicata and the inter-se
dispute between the rival L.Rs has to be independently tried and decided in
appropriate proceedings.

28. It would not be out of place to mention here that another appeal FA
No.80/87 has been filed against the same judgment by Lalchand. In that appeal the
cross objection has been filed by the respondent Shrikrishna Chourishi. In that
appeal IA No.6088/1995 was filed by the appellant for deleting the name of
deceased respondent No.1 Rambabai on the ground that her Legal representative
respondent No.2 was already on record, hence the court by order dated 17/1/1996
had allowed the application with the caveat that the effect of deletion, if any, will
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be considered at the time of final hearing. Subsequently, the IA No0.602/1996 filed
by respondent Shrikrishna Chourishi for substituting him in place of Rambhabai
on the strength of will along with other I.As of the appellant and respondent was
considered and by order dated 13/3/1997 IA No0.602/1996 was allowed and
Shrikrishna Chourishi was substituted as L.R of Rambhabai deceased respondent
No.1 therein. Shrikrishna Chourishi was also allowed to be substituted as L.R of
Rambhabai in cross objection. Hence, in FA No.80/1987 Shrikrishna Chourishi
has already come onrecord as L.R of Rambhabai.

29.  Having examined the prayer made in the IA No.824/2013 in the aforesaid
back ground, it is noticed that no finding on the basis of the alleged will dated 20th
August, 1980 can be given at this stage that Shrikrishna Chourishi was legal heir
of Rambhabai and he had inherited the properties of Rambhabai by that will
because the will is yet to be proved by Shrikrishna Chourishi in appropriate
proceedings by tendering it in evidence as per the requirement of the Evidence Act
and Indian Succession Act. By this I.A, the prayer of Shrikrishna Chourishi is not
to bring on record as L.R of Rambhabai on the strength of the alleged will
executed by her, but by this I.A Shrikrishna Chourishi is seeking substitution of
his name in the decree of the court below in place of Rambhabai, but no such
provision permitting the adoption of such a recourse has been pointed out. Hence,
I donot find any merit in this [A.

30. So far as the judgment in the case of Satguru Sharan Shrivastava (supra)
relied upon by the respondent No.3 is concerned, the question therein was about
maintainability of appeal against a dead person, but in view of the order of the
Supreme Court dated 6/2/2001 passed in CA No.1051/2001 in this case the
respondent No.3 is not entitled to the benefit of this judgment.

31.  So far as the judgment of the Supreme Court in the case of Jaladi Suguna
(supra) is concerned, in that case it has been held that the trial cannot proceed
without deciding the issue of L.R, but in this case the Supreme Court has already
noted that Mahendra Kumar is one of the L.R and has set aside the order
dismissing the appeal as abated.

32. So far as the judgment in the case of Ramagya Prasad Gupta (supra) is
concerned, no benefit of the said judgment can be granted because both the parties
who are claiming right over the properties of Rambhabai are already before
this Court.

33. So far as the judgment in the case of Gajraj (supra) and Bajrang Lal
(supra) are concerned, since in this case Mahendra Kumar is the appellant and
Shrikrishna Chourishi is opposing the claim of Mahendra Kumar and setting up
the claim in respect of the properties of the deleted deceased Rambhabai,
therefore, no benefit of the said judgment can be extended to him. This appeal as
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well as another appeal FA No0.80/1997 arise of the same judgment, therefore, if
certain facts and grounds mentioned in the memo of appeal are common that
would not lead to the conclusion that Lalchand (appellant in FA No.80/1997) and
Mahendra Kumar (appellant in this appeal) have colluded, therefore, no benefit of
the judgment in the case of Naraindas (supra) and S.P. Chengalvaraya (supra) can
be extended to respondent No.3. Even otherwise such a plea has no merit.

34. So far as the plea of the respondent No.3 that the Advocate for the
appellant has manipulated the record and has committed fraud while amending
the cause title of the appeal is concerned, it is noticed that mere mentioning of the
incorrect date of the court order while incorporating the amendment cannot lead
to such an inference. Hence, no benefit of the judgment in the case of D.P. Chadha
(supra) can be extended to the respondent No.3.

35 Having regard to the aforesaid, finding no merit in the plea of the
respondent No.3,IANo0.824/2013 is rejected.

36. So far as appellant Mahendra Kumar is concerned, though he has been
treated to be the legal representative of Rambhabai but in view of the judgment of
this court in the matter of Shivmangal through L.Rs Vs. Narainprasad & Ors
reported in 2007(2)MPLJ 445 he cannot litigate his personal right as legal
representative.

37. Before entering into merits of the controversy, it would be appropriate to
examine the argument about scope of altering, modifying or amending the
preliminary decree in this appeal.

38. The Supreme Court in the matter of Ganduri Koteshwaramma & Anr. Vs.
Chakiri Yanadi & Anr. AIR 2012 SC 169 has held that by passing the preliminary
decree the partition suit does not stand disposed of and continues till the passing of
the final decree and if the events and supervening circumstances occur in the
mean while necessitating change in share, there is no impediment for the court to
amend the preliminary decree or determine the right. In this regard it has been held
that:-

"17.  Apreliminary decree determines the rights and interests of
the parties. The suit for partition is not disposed of by passing of
the preliminary decree. It is by a final decree that the immovable
property of joint Hindu family is partitioned by metes and bounds.
After the passing of the preliminary decree, the suit continues until
the final decree is passed. If in the interregnum 1.e. after passing of
the preliminary decree and before the final decree is passed, the
events and supervening circumstances occur necessitating change
in shares, there is no impediment for the court to amend the
preliminary decree or pass another preliminary decree
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redetermining the rights and interests of the parties having regard
to the changed situation. We are fortified in our view by a 3- Judge
Bench decision of this Court in the case of Phoolchand and Anr.
Vs. Gopal Lal wherein this Court stated as follows:

"We are of opinion that there is nothing in the Code of Civil
Procedure which prohibits the passing of more than one
preliminary decree if circumstances justify the same and
that it may be necessary to do so particularly in partition
suits when after the preliminary decree some parties die
and shares of other parties are thereby augmented..... So
far therefore as partition suits are concerned we have no
doubt that if an event transpires after the preliminary
decree which necessitates a change in shares, the court can
and shoulddoso; ........ there is no prohibition in the Code
of Civil Procedure against passing a second preliminary
decree in such circumstances and we do not see why we
should rule out a second preliminary decree in such
circumstances only on the ground that the Code of Civil
Procedure does not contemplate such a possibility. . . for it
must not be forgotten that the suit is not over till the final
decree is passed and the court has jurisdiction to decide all
disputes that may arise after the preliminary decree,
particularly in a partition suit due to deaths of some of the
parties. . . . . a second preliminary decree can be passed in
partition suits by which the shares allotted in the
preliminary decree already passed can be amended and if
there is dispute between surviving parties in that behalf
and that dispute is decided the decision amounts to a
decree................

18.  This Court in the case of S. Sai Reddy vs. S. Narayana
Reddy and Others had an occasion to consider the question
identical to the question with which we are faced in the present
appeal. That was a case where during the pendency of the
proceedings in the suit for partition before the trial court and prior
to 1 AIR 1967 SC 1470 2 (1991) 3 SCC 647 the passing of final
decree, the 1956 Act was amended by the State Legislature of
Andhra Pradesh as a result of which unmarried daughters became
entitled to a share in the joint family property. The unmarried
daughters respondents 2 to 5 therein made application before the
trial court claiming their share in the property after the State
amendment in the 1956 Act. The trial court by its judgment and
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order dated August 24, 1989 rejected their application on the
ground that the preliminary decree had already been passed and
specific shares of the parties had been declared and, thus, it was
not open to the unmarried daughters to claim share in the property
by virtue of the State amendment in the 1956 Act. The unmarried
daughters preferred revision against the order of the trial court
before the High Court. The High Court set aside the order of the
trial court and declared that in view of the newly added Section 29-
A, the unmarried daughters were entitled to share in the joint
family property. The High Court further directed the trial court to
determine the shares of the unmarried daughters accordingly. The
appellant therein challenged the order of the High Court before
this Court. This Court considered the matter thus;

....... A partition of the joint Hindu family can be effected
by various modes, viz., by a family settlement, by a
registered instrument of partition, by oral arrangement by
the parties, or by a decree of the court. When a suit for
partition is filed in a court, a preliminary decree is passed
determining shares of the members of the family. The final
decree follows, thereafter, allotting specific properties and
directing the partition of the immovable properties by
metes and bounds. Unless and until the final decree is
passed and the allottees of the shares are put in possession
of the respective property, the partition is not complete.
The preliminary decree which determines shares does not
bring about the final partition. For, pending the final
decree the shares themselves are liable to be varied on
account of the intervening events. In the instant case, there
is no dispute that only a preliminary decree had been
passed and before the final decree could be passed the
amending Act came into force as a result of which clause
(i1) of Section 29-A of the Act became applicable. This
intervening event which gave shares to respondents 2 to 5
had the effect of varying shares of the parties like any
supervening development. Since the legislation is
beneficial and placed on the statute book with the avowed
object of benefitting women which is a vulnerable section
of the society in all its stratas, it is necessary to give a
liberal effect to it. For this reason also, we cannot equate
the concept of partition that the legislature has in mind in
the present case with a mere severance of the status of the
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joint family which can be effected by an expression of a
mere desire by a family member to do so. The partition that
the legislature has in mind in the present case is
undoubtedly a partition completed in all respects and
which has brought about an irreversible situation. A
preliminary decree which merely declares shares which
are themselves liable to change does not bring about any
irreversible situation. Hence, we are of the view that unless
a partition of the property is effected by metes and bounds,
the daughters cannot be deprived of the benefits conferred
by the Act. Any other view is likely to deprive a vast
section of the fair sex of the benefits conferred by the
amendment. Spurious family settlements, instruments of
partitions not to speak of oral partitions will spring up and
nullify the beneficial effect of the legislation depriving a
vast section of women of'its benefits".

20. The High Court was clearly in error in not properly
appreciating the scope of Order XX, Rule 18 of CPC. In a suit for
partition of immovable property, if such property is not assessed to
the payment of revenue to the Government, ordinarily passing ofa
preliminary decree declaring the share of the parties may be
required. The court would thereafter proceed for preparation of
final decree. In Phoolchand this Court has stated the legal position
that C.P.C creates no impediment for even more than one
preliminary decree events have taken place necessitating the re-
adjustment of shares as declared in the preliminary decree. The
court has always power to revise the preliminary decree or pass
another preliminary decree if the situation in the changed
circumstances so demand. A suit for partition continues after the
passing of the preliminary decree and the proceedings in the suit
get extinguished only on passing of the final decree. It is not
correct statement of law that once a preliminary decree has been
passed, it is not capable of modification. It needs no emphasis that
the rights of the parties in a partition suit should be settled once for
all in that suit alone and no other proceedings.

21. Section 97 of C.P.C. that provides that where any
party aggrieved by a preliminary decree passed after the
commencement of the Code does not appeal from such decree, he
shall be precluded from disputing its correctness in any appeal
which may be preferred from the final decree does not create any
hindrance or obstruction in the power of the court to modify,



624 Mahendra Kumar Vs. Lalchand LL.R.[2019]M.P.

amend or alter the preliminary decree or pass another preliminary
decree if the changed circumstances so require.

22. It is true that final decree is always required to be in
conformity with the preliminary decree but that does not mean that
a preliminary decree, before the final decree is passed, cannot be
altered or amended or modified by the trial court in the event of
changed or supervening circumstances even if no appeal has been
preferred from such preliminary decree."

39. So far as the judgment in the case of Gyarsi Bai (supra) relied upon by
counsel for appellant is concerned, that is in respect of the suit by mortgagee to
enforce mortgage which stands on a different footing, therefore, no benefit of the
said judgment can be extended. The judgment in the case of Muthangi Ayyana
(supra) relied upon by counsel for the appellant lays down the general proposition
that the final decree cannot amend or go behind the preliminary decree on a matter
determined by the preliminary decree, but in the subsequent judgment in the case
of Gandhuri Koteshwari (supra) the circumstances permitting such a recourse
have duly been laid down.

40.  Hence it is clear that at the stage of final decree in the appropriate
circumstances the preliminary decree can be amended and even another
preliminary decree re-determining the rights and interest of parties can be passed.

41. The nextissue is if Mahendra Kumar has 2 share in the suit property.

42. So far as adoption of Mahendra Kumar by Rambhabai is concerned, at the
stage of the preliminary decree the issue of adoption of Mahendra Kumar by
Rambhabai had come up and the first appellate court by order dated 1/9/1947 had
held the adoption of Mahendra Kumar by Rambhabai as valid and on that basis the
modified preliminary decree dated 29/4/1949 was passed holding Mahendra
Kumar to be entitled to '% share in place of Rambhabai. The order holding the
adoption of Mahendra Kumar by Rambhabai has attained finality. The first
appellate court also has noted the legal position in para 23 of the judgment that
valid adoption once made cannot be cancelled. Hence, I am of the opinion that it
has been conclusively established that Mahendra Kumar was adopted son of
Rambhabai.

43. The issue relating to effect of relinquishment without executing a
registered duly stamped document is well settled by Supreme Court in the matter
of Yellapu Uma Maheswari and another Vs. Buddha Jagadheeshwararao and
others (2015) 16 SCC 787. In this regard it has been held that:-

"13- Section 17 (1) (b) of the Registration Act mandates that
any document which has the effect of creating and taking away
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the rights in respect of an immovable property must be
registered and Section 49 of the Act imposes bar on the
admissibility of an unregistered document and deals with the
documents that are required to be registered u/s 17 of the Act.

15- It is well settled that the nomenclature given to the
document is not decisive factor but the nature and substance of
the transaction has to be determined with reference to the
terms of the documents and that the admissibility of a
document is entirely dependent upon the recitals contained in
that document but not on the basis of the pleadings set up by
the party who seeks to introduce the document in question. A
thorough reading of both Exhibits B-21 and B-22 makes it
very clear that there is relinquishment of right in respect of
immovable property through a document which is
compulsorily registerable document and if the same is not
registered, becomes an inadmissible document as envisaged
under Section 49 of the Registration Act. Hence, Exhibits
B-21 and B-22 are the documents which squarely fall within
the ambit of section 17 (i) (b) of the Registration Act and hence
are compulsorily registerable documents and the same are
inadmissible in evidence for the purpose of proving the factum
of partition between the parties. We are of the considered
opinion that Exhibits B 21 and B22 are not admissible in
evidence for the purpose of proving primary purpose of
partition.

16- Then the next question that falls for consideration is
whether these can be used for any collateral purpose. The
larger Bench of Andhra Pradesh High Court in Chinnappa
Reddy Gari Muthyala Reddy Vs. Chinnappa Reddy Gari
Vankat Reddy, AIR 1969 A.P. (242) has held that the whole
process of partition contemplates three phases i.e. severancy
of status, division of joint property by metes and bounds and
nature of possession of various shares. In a suit for partition, an
unregistered document can be relied upon for collateral
purpose i.e. severancy of title, nature of possession of various
shares but not for the primary purpose i.e. division of joint
properties by metes and bounds. An unstamped instrument is
not admissible in evidence even for collateral purpose, until
the same is impounded. Hence, if the appellants/defendants
want to mark these documents for collateral purpose it is open
for them to pay the stamp duty together with penalty and get
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the document impounded and the Trial Court is at liberty to
mark Exhibits B-21 and B- 22 for collateral purpose subject to
proofand relevance."

44.  From the aforesaid judgment it is clear that a compulsorily registerable
document if unregistered is inadmissible in evidence for primary purpose and in a
suit for partition, such an un-stamped instrument is inadmissible in evidence even
for collateral purpose until same is impounded.

45. So far as the issue of relinquishment of share is concerned, the trial courtin
the judgment under challenge has examined this issue in detail and has recorded a
finding that the right of Rambhabai under the preliminary decree dated 31/7/1944
were not extinguished by a disclaimer and the order of the High Court dated
29/4/1949 does not operate as res-judicata. While holding so the trial court has
placed reliance upon the judgment of the Supreme Court reported in AIR 1974 SC
749 and judgment of the Nagpur High Court reported in AIR 1936 NAGPUR 186
and had found that Rambhabai did not intend to assign her interest in the suit
property to Mahendra Kumar.

46. The record reflects that in the preliminary decree dated 31/7/1944 trial
court had found that Rambhabai and Sundarbai had 2 share each in the suit
property. In appeal High Court vide order dated 29/4/1949 had modified the
preliminary decree on the basis of the application filed along with an affidavit by
Rambhabai that she was contented to have a decree for the /2 property in favour of
her adopted son Mahendra Kumar. No registered document was executed by
Rambhabai relinquishing her share in favour of Mahendra Kumar. Same was the
position when vide unregistered relinquishment deed dated 7/7/1961 Ex.P/1
Mahendra Kumar had relinquished his share in favour of Rambhabai. Both these
documents stand on the same footing, hence it would be travesty of justice to
admit one document and hold that Rambhabai had relinquished her share on the
basis of her affidavit and reject the other document Ex.P/1 by holding that since it
is notregistered, therefore, it cannot be considered for proving the relinquishment
by Mahendra Kumar in favour of Rambhabai.

47. The trial court vide order dated 3rd October, 1979 has held that document
Ex.P-1 was admissible for relinquishment of right with regard to movable
property and for collateral purposes with regard to immovable property. In that
order it was also noted that stamp duty with penalty was already charged on the
document by the Collector Stamps. This order has been affirmed in Civil Revision
No0.750/1979 by the High Court vide order dated 16/10/1979.

48. After examining the evidence in detail, trial court has rightly found that
Mahendra Kumar had failed to prove that relinquishment deed Ex.P/1 was got
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executed by practicing fraud. In this regard placing reliance upon Article 493 of
Mulla's Principles of Hindu Law as also Para 156 of N.R. Raghava Chariar's
Hindu Law 1987 Edition it has been found by the trial court that though the valid
adoption once made cannot be cancelled, but adopted son can renounce his right
of inheritance in the adopted family. The relationship and conduct of Rambabai
and Mahendra Kumar has been discussed by the trial court while examining the
evidence from para 16 to 19 of the judgment which reflects that though Rambhabi
was showering all the love and affection on Mahendra Kumar, but Mahendra
Kumar had not accepted the adoption and was living with his natural family and in
this back ground about eight months after attaining majority had executed the
relinquishment deed Ex.P/1 dated 7/7/1961 in favour of Rambhabai. The
execution of Ex.P/1 by Mahendra Kumar has duly been established from the
evidence onrecord.

49. The legal position as regards the nature of the suit properties in the hands
of Rambhabai cannot be ignored. The succession had opened when Dhannalal
had died intestate on 20" May, 1943 leaving behind his wife Sundarbai and the
widow daughter-in-law Rambhabai. (Sohanlal S/o Dhannalal had pre deceased
himon 11/9/1923). By virtue of Sec.3(3) of the Hindu Women's Right to Property
Act, 1937, Rambhabai had limited interest known as a Hindu woman's estate in
respect of her /2 share. Hence, she was entitled to the full beneficial enjoyment of
the estate to the extent of her share, but had no right to alienate it except for the
necessity for the benefit of the estate.

50. The Hon'ble Supreme Court in the matter of Jaisri Sahu Vs. Rajdewan
Dubey & Ors. [AIR 1962 SC 83] has held that:-

"G If the learned Judge intended to lay down as an
inflexible proposition of law that whenever there is a usufructuary
mortgage, the widow cannot sell the property, as that would
deprive the reversioners of the right to redeem the same, we must
dissent from it. Such a proposition could be supported only if the
widow is in the position of a trustee, holding the estate for the
benefit of the reversioners, with a duty cast on her to preserve the
properties and pass them on intact to them. That, however, is not
the law. When a widow succeeds as heir to her husband, the
ownership in the properties, both legal and beneficial, vests in her.
She fully represents the estate, the interest of the reversioners
therein being only spes successionis. The widow is entitled to the
full beneficial enjoyment of the estate and is not accountable to
anyone. It is true that she cannot alienate the properties unless it be
for necessity or for benefit to the estate, but this restriction on her
powers is not one imposed for the benefit of reversioners but is an
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incident of the estate as known to Hindu law. It is for this reason
that it has been held that when Crown takes the property be escheat
it takes it free from any alienation made by the widow of the last
male holder which is not valid under the Hindu law, vide:
Collector of Masulipatam Vs. Cavaly Venkata, 8 Moo India App
529 (PC). Where, however, there is necessity for a transfer, the
restriction imposed by Hindu law on her power to alienate ceases
to operate, and the widow as owner has got the fullest discretion to
decide what form the alienation should assume."

51. In view of above, Rambhabai had limited right which had ripen into full
right by virtue of Sec.14 of the Hindu Succession Act, 1956, but the alleged
relinquishment through affidavit was done by Rambhabai in favour of Mahendra
Kumar prior to 1949 which she could not have done due to her limited right and
for want of necessity on benefit of estate.

52. The trial court has committed an error in holding the title in favour of
Rambhabai on the basis of adverse possession, as no issue in this regard was
framed nor the necessary ingredients of adverse possession were considered and
even otherwise Rambahbai being plaintiffin view of the judgment of the Supreme
Court in the case of Gurudwara Sahib Vs. Gram Panchayat Village Sirthala
2014(3) MPLJ 336 and subsequent judgment reported in Dharampal (Dead)
Through L.Rs Vs. Punjab Wakf Board and others (2018) 11 SCC 449 could not
have claimed title by way of adverse possession. Hence, the finding of the trial
court in this regard is set aside, but that will have no effect on the rights of the
parties because on the other issues the judgment of the trial court has been
affirmed by this court.

53. In view of the above analysis, I find no reason to interfere in the judgment
of'the trial court. The trial court has rightly held the share of Rambhabai, hence the
said conclusion is affirmed. Since Rambhabai has died pending this appeal and
the issue relating to Shrikrishna Chourishi being her heir on the basis of the will is
yet to be decided, hence the parties namely Mahendra Kumar and Shrikrishna
Chourishi will be at liberty to establish their claim over the properties of
Rambhabai in separate proceedings.

54.  Hence,nomeritis found in this appeal which is accordingly dismissed.

Appeal dismissed



LL.R.[2019]M.P. Mahesh Vs. State of M.P. 629
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APPELLATE CRIMINAL
Before Mr. Justice Prakash Shrivastava
Cr.A. No. 7840/2018 (Indore) decided on 21 December, 2018

MAHESH & anr. ...Appellants
Vs.
STATE OF M.P. ...Respondent

A. Vishesh Nyayalaya Adhiniyam, M.P.,, 2011 (8 of 2012), Section
13 and Vishesh Nyayalaya Niyam, M.P, 2012, Rules 10(1), (2) & (3) —
Statement of Defence — Period of Limitation — As per Rules 0f 2012, a period of
30 days time to file statement of defence is permitted which can be extended
to further period of 15 days and if it is not filed as per time prescribed,
Authorized Officer has no option but to presume that affected person has no
defence to put forward and to proceed with adjudication of the matter —
Provision is mandatory — Appellant filing statement of defence after two
years from date of service of notice — Authorized Officer rightly refused to
take statement of defence on record — Appeal dismissed. (Para22 & 23)

@. faely =rarery sifefags, 7.4, 2011 (2012 &7 8), €I%T 13 T
faely =rarery a4, 9.9, 2012, 477 10(1), (2) T (3) — 9919 BT FAT —
g T @1 srafer — 2012 & 91 & AFUR, 9919 BT HAF U A 2, 30
fe=1l @7 wwaEfy $1 srgafa @ o 15 el @) sifaRax srafer g serar i
el @ a1 afe I8 fafed 9wy & JguR uxgd <18 fear &, yiitrgd
AP & 4TH Ig SULRCIT SR b yArfaa afdd & urd mrl u¥dd -+ =g
BIs 9919 A3] & dAT ¥ & IviaT ¥ I drRIArE) ¥ & 3fclrdl bis
fawed 91 @ — Sudy MEuS = — dianeff A Aifew @) arfra 31 fafdr @ 2 af
$ UTE 991 ST AT YA f6ar — uidrga el A 9@ &1 e
e R o1 @ Sfud wu A 3R fear — ardia @il |

B. Vishesh Nyayalaya Niyam, M.P,, 2012, Rule 102) & (3) -
Mandatory or Directory — Statutory Interpretation — Held — In the Rule, if the
consequence of non-compliance is provided, then the rule is mandatory and
where the consequence of non-compliance is not provided, then the rule is
directory — In present case, Rule 10(2) & (3) provides consequence of not
filing the statement of defence in prescribed period, thus the provisions is
mandatory. (Paras 13,16 & 21)

. fasty =grgrery (99, 7.9, 2012, (599 10(2) T (3) — 3TST9%
3orar AR encad — gl fAdaT — aififeiRa — fraw ¥, afe saguTe™ &1
R Sudfea foar am 2, @t = ssmus @ de, Sigl sguread &1 R
Susfera T8 foar war 2, af fFram fAeemers @ — adae yaxor 4, s 10(2) @
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(3) fafga a@fr § 9919 veT &1 HAF YFId T A BT YRV Iuefea ad =,
iy SUeH TS 2 |
Cases referred:

AIR 1965 SC 895, AIR 1955 SC 425, AIR 2005 SC 2441, AIR 2002 SC
2487,2003 (8)SC431,(2016)3 SCC183.

Bhaskar Agrawal, for the appellants.
Vaibhav Jain, for the respondent.

JUDGMENT

PRAKASH SHRIVASTAVA, J. :- By this appeal under Section 17 of
Madhya Pradesh Vishesh Nyayalaya Adhiniyam, 2011 (for short the Act),
appellants have challenged the order dated 14/9/2018 passed by Authorised
officer allowing the application under Rule 10 of Madhya Pradesh Vishesh
Nyayalaya Niyam, 2012 (for short the Rules) filed by respondent and refusing to
take statement of defence of appellants on record.

2. The brief facts are that the proceedings under Section 13 of the Act have
been initiated for confiscation of properties of appellants on the basis of
application dated 21/4/2016 filed by respondent under section 13(1) of the Act.
The notice of the application was served upon the appellants on 9/6/2016 and they
had appeared before the Authorised officer on 11/7/2016 but they did not file their
reply for a period of two years and filed the same on 17/7/2018. Hence an
application was filed by respondent for rejecting the reply on the ground that it
was not filed within the prescribed period and therefore, right to file reply was
closed.

3. The Authorised officer while passing the impugned order referring to
Rule 10 has noted that he had the power to permit 30 day's time to file statement of
defence which can be extended for further period of 15 days, thereafter he had no
jurisdiction to extend the time.

4. Learned counsel for appellants submits that time was granted to
appellants by the Authorised officer on earlier dates therefore, he is not right in
taking the view that he had no jurisdiction to extend time beyond 45 days. He
further submits that since copy of documents were not supplied, therefore, the
application was filed and delay had taken place in filing the reply.

5. Learned counsel for respondent supporting the order has submitted that in
terms of applicable Rule, only time up-to 45 days can be granted to file reply. He
further submits that the proceedings are interim in nature and that two
simultaneous proceedings one the criminal case and second the confiscation
proceedings are initiated, therefore, the order passed in the confiscation
proceedings is interim in nature subject to outcome in the criminal case.
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6. I have heard the learned counsel for the parties and perused the record.

7. The sole issue involved in the present case is as to whether Rule 10(1) &
(2) of the Rules is directory or mandatory in nature?

8. The Rule 10 which needs consideration by this Court reads as under:-
""10. Authorised officer to follow summaryprocedure -

(1) On receipt of application under Section 13 read with Section
14 of the Act, the authorised officer shall immediately issue notice
to the person affected.

(2) If the person affected responds to the notice and appears before
the authorised officer either in person or through his legal
representative, he shall be furnished with the copy of the
application filed under Section 13 alongwith all the enclosures.
The authorised officer shall allow 30 days time to file his
statement in defence. If for good and valid reasons, to the
satisfaction of the authorised officer, the person affected does not
file his statement of defence, he may allow a further period of 15
days within which he shall have to file his statement of defence.

(3) If the person affected does not file his statement of defence
within the prescribed period of 30 days or within extended period
of 15 days, it shall be presumed that he has no defence to put
forward and then the authorised officer shall be free to adjudicate
the proceeding instituted before him.

(4) If the person affected submits his statement in defence, a copy
of the same shall be made available to the Special Public
Prosecutor conducting the proceeding before the authorised
officer who shall have the opportunity to reply to the same.

9. Sub-Rule 2 above provides for granting 30 days time to file statement of
defence and that period can further be extended for 15 days on showing good and
valid reason for delay to the satisfaction of the authorised officer. The above Rule
is clear that the affected person within further extended period of 15 days "shall
have to file his statement of defence".

10.  Sub rule 3 above provides for consequence of not filing the reply within
period of 30 days with extended period of 15 days. In such a case the Authorised
officer has no option but to presume that affected person has no defence to put
forward and then the Authorised officer is free to adjudicate the proceedings.

11. The issue if the Rule 10 is directory or mandatory is to be decided having
regard to the principles of statutory interpretation relating to directory and
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mandatory provisions. In the principles of statutory interpretation G.P. Singh 11"
Edition 2008 the General Principle of Interpretation in this regard is noted as
under:

(a) General. The study of numerous cases on this topic does not
lead to formulation of any universal rule except this that language
alone most often is not decisive, and regard must be had to the
context, subject-matter and object of the statutory provision in
question, in determining whether the same is mandatory or
directory. In an oft-quoted passage LORD CAMPBELL said: "No
universal rule can be laid down as to whether mandatory
enactments shall be considered directory only or obligatory with
an implied nullification for disobedience. It is the duty of courts of
justice to try to get at the real intention of the Legislature by
carefully attending to the whole scope of the statute to be
considered". As approved by the Supreme Court: "The question as
to whether a statute is mandatory or directory depends upon the
intent of the Legislature and not upon the language in which the
intent is clothed. The meaning and intention of the Legislature
must govern, and these are to be ascertained not only from the
phraseology of the provision, but also by considering its nature, its
design, and the consequences which would follow from
construing it the one way or the other." "For ascertaining the real
intention of the Legislature", points out SUBBARAO, J. "the
court may consider inter alia, the nature and design of the statute,
and the consequences which would follow from construing it the
one way or the other; the impact of other provisions whereby the
necessity of complying with the provisions in question is avoided;
the circumstances, namely, that the statute provides for a
contingency of the non-compliance with the provisions; the fact
that the non-compliance with the provisions is or is not visited by
some penalty; the serious or the trivial consequences, that flow
therefrom; and above all, whether the object of the legislation will
be defeated or furthered". If object of the enactment will be
defeated by holding the same directory, it will be construed as
mandatory, whereas if by holding it mandatory serious general
inconvenience will be created to innocent persons without very
much furthering the object of enactment, the same will be
construed as directory. But all this does not mean that the language
used is to be ignored but only that the prima facie inference of the
intention of the Legislature arising from the words used may be
displaced by considering the nature of the enactment, its design




LL.R.[2019]M.P. Mahesh Vs. State of M.P. 633

and the consequences flowing from alternative constructions.
Thus, the use of the words 'as nearly as may be' in contrast to the
words 'at least' will prima facie indicate a directory requirement,
negative words a mandatory requirement 'may' a directory
requirement and 'shall' amandatory requirement.

12. The Constitution Bench of the Supreme Court in the matter of Raza
Buland Sugar Co. Ltd. Rampur Vs. The Municipal Board Rampur, reported in AIR
1965 SC 895 has taken note of the relevant factors which need consideration for
holding a particular provision as mandatory or directory, as under:-

(7) The question whether a particular provision of a statute
which on the face of it appears mandatory-inasumuch as it uses the
word 'shall' as in the present case- or is merely directory cannot be
resolved by laying down any general rule and depends upon the
facts of each case and for that purpose the object of the statute in
making the provision is the determining factor. The purpose for
which the provision has been made and its nature, the intention of
the legislature in making the provision, the serious general
inconvenience or injustice to persons resulting from other, the
relation of the particular provision to other provisions dealing with
the same subject and other considerations which may arise on the
facts of a particular case including the language of the provision,
have all to be taken into account in arriving at the conclusion
whether a particular provision is mandatory or directory.

13. It is also the settled principle of interpretation that while considering a
provision relating to non compliance of the procedural requirement it has to be
kept in view that the same is designed to facilitate justice and therefore, if the
consequence of non compliance is not provided, the requirement must be held to
be directory. (Sangram Singh Vs. Election Tribunal Kotan and others reported in
AIR 1955 SC 425; Kailash Vs. Nanhku and others reported in AIR 2005 SC 2441;
& Topline Shoes Ltd. Vs. Corporation Bank reported in AIR 2002 SC 2487).

14. Supreme Court in the matter of Prakash H. Jain Vs. Marie Fernandes
(Ms) reported in 2003(8) SC 431) has considered the similar provision of
Maharashtra Rent Control Act, 1999 providing that in the eviction proceeding the
tenant can apply to the competent authority within 30 days of service of summons
for leave to defend and further providing that in default of statement, statement
filed by landlord shall be deemed to be admitted and he would be entitled to decree
ofeeviction and has held as under:

13.The Competent Authority constituted under and for the
purposes of the provisions contained in Chapter VIII of the Act is
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merely and at best a statutory authority created for a definite
purpose and to exercise, no doubt, powers in a quasi-judicial
manner but its powers are strictly circumscribed by the very
statutory provisions which conferred upon it those powers and the
same could be exercised in the manner provided therefor and
subject to such conditions and limitations stipulated by the very
provision of law under which the Competent Authority itself has
been created. Clause (a) of sub-section (4) of section 43 mandates
that the tenant or licensee on whom the summons is duly served
should contest the prayer for eviction by filing, within thirty days
of service of summons on him, an affidavit stating the grounds on
which he seeks to contest the application for eviction and obtain
the leave of the Competent Authority to contest the application for
eviction as provided therefor. The legislature further proceeds to
also provide statutorily the consequences as well laying down that
in default of his appearance pursuant to the summons or obtaining
such leave, by filing an application for the purpose within the
stipulated period, the statement made by the landlord in the
application for eviction shall be deemed to be admitted by the
tenant or licensee, as the case may be, and the applicant shall be
entitled to an order for eviction on the ground so stated by him in
his application for eviction. It is only when leave has been sought
for and obtained in the manner stipulated in the statute that an
hearing is envisaged to be commenced and completed once again
within the stipulated time. The net result of an application/
affidavit with grounds of defence and leave to contest, not having
been filed within the time as has been stipulated in the statute itself
as a condition precedent for the Competent Authority to proceed
further to enquire into the merits of the defence, the Competent
Authority is obliged, under the constraining influence of the
compulsion statutorily cast upon it, to pass orders of eviction in the
manner envisaged in clause (a) of sub-section (4) of section 43 of
the Act. The order of the learned Single Judge of the High Court
under challenge in this appeal is well merited and does not call for
any interference in our hands.

15. Thus similar provision in the above judgment has been held to be
mandatory.
16.  While considering the issue as regards directory or mandatory nature of

provision, this court is required to look into not only the expressed language of the
Rule but also the intention of the legislature, the object, nature and design of the



LL.R.[2019]M.P. Mahesh Vs. State of M.P. 635

enactment, the consequence of treating the provision directory or mandatory and
the consequence provided therein and its effect.

17. The intention of legislature is to be gathered from the object and nature of
the proceedings. Madhya Pradesh Vishesh Nyayalaya Adhiniyam, 2011( for short
Act) has been enacted to provide for constitution of Special court for speedy trial
of certain class of offences and for confiscation of the properties involved and for
the matters connected therewith and incidental thereto. Sections 13 to 15 of the
Act provide for summary procedure for confiscation of the property of person
accused of committing offence by the authorized officer and such confiscation is
temporary in nature which is subject to order in appeal under Section 17 or
outcome of the trial by the special court as provided in Section 19.

18. Supreme Court considering the similar enactment i.e. Orissa Special
Courts Act, 2006 and Bihar Special Courts Act, 2009 and the rules framed
thereunder in the matter of Yogendra Kumar Jaiswal and others Vs. State of Bihar
and others reported in (2016) 3 SCC 183 has held that confiscation is interim in
nature and does not assume the character of finality, since accused is entitled to get
return of the property or money in case he succeeds in appeal against the order
passed by authorized officer or in the ultimate eventuality when the order of
acquittal is recorded. Rejecting the argument that confiscation under the Act is
pre-trial punishment, it has been held that confiscation being interim in nature is
not a punishment as envisaged in law. It has also been held that an accused has no
vested right as regards the interim measure. He is not protected by any
constitutional right to advance the plea that he cannot be made liable to face
confiscation proceedings of the property which has been accumulated by
illegal means.

19. The entire scheme of Act and the Rule is time bound because the
proceedings are interim in nature. In terms of Section 15(5) the confiscation
proceedings are to be disposed off within 6 months from the date of service of
notice and even the appeal under Section 17 is to be disposed off within 6 months
from the date of'its filing in terms of Section 17(3) of the Act.

20. Not only Rule 10(2) fixes a time limit of 30 days extendable by 15 days,
for filing statement of defence, but Rule 5 & 6 also fixes time limit of 15 days
extendable by another 15 days for filing reply by the special public prosecutor
with consequence thereof. The purpose of providing time bound manner of
concluding the proceedings is, to deprive a person, who acquires property by
means which are not legally approved, from enjoyment of such ill-gotten wealth.
Hence if these confiscation proceedings are allowed to be delayed till conclusion
of prosecution for the offence under Section 13(1) (e) of the Prevention of
Corruption Act, 1988 which otherwise every affected person would made an
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attempt for, the very purpose of confiscation provided under the Act would be
frustrated and once the order of conviction or acquittal is passed, then, these
interim proceedings, if pending, would become infructuous.

21. While holding a provision mandatory or directory another important
factor is the consequence provided therein. Rule 10(3) provides for consequence
of not filing the reply within the extended period of 15 days and in such a case
consequence is that the presumption arises that the affected person has no defence
and also authorised officer becomes free to proceed with adjudication without
waiting for reply.

22.  Having regard to the nature of confiscation order, the time bound scheme
of the act and the rule, the fact that consequence is provided for not filing the
statement of defence within time and also explicit language of the Rule 10(2) &
(3) of the Rules, I am of the opinion that provisions contained in rule 10(2) & (3)
are mandatory in nature and in case of non filing of reply within period of 30 days
with extended period of 15 days, the authorized officer has no option but to
presume that the affected person has no defence to put forward and to proceed
with adjudication of the matter.

23.  Examining the present case in the light of the aforesaid position in law, it is
noticed that the appellant was served with the notice on 9/6/2016 and he had not
filed statement of defence within 45 days and after two years he had filed
statement of defence that too without any application for condonation of delay.
Hence the authorized officer has committed no error in passing the impugned
order dated 14/9/2018 and refusing to take on record the statement of defence.
There is no order on record condoning the delay and permitting the appellants to
file statement of defence after considering the provision of Rule 10(2) & (3),
therefore, appellant's submission that trial court had no power of review is found
to be of no substance.

24. Hence the appeal is found to be devoid of any merit, which is accordingly
dismissed.

C.c.asperrules.

Appeal dismissed
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I.L.R. [2019] M.P. 637 (DB)
APPELLATE CRIMINAL
Before Mr. Justice Sujoy Paul & Smt. Justice Nandita Dubey
Cr.A. No. 191/2010 (Jabalpur) decided on 11 January, 2019

MANBODH SINGH & ors. ...Appellants
Vs.
STATE OF M.P. ...Respondent

A. Penal Code (45 of 1860), Sections 302/149, 323/149 & 148 —
Appreciation of Evidence — Injured Eye Witnesses — Weapon of Offence — Held
— Statement of prosecution witnesses, particularly injured eye witnesses are
trustworthy — Minor contradictions about use of a particular weapon by
appellants will not cause any dent on credibility of their statements —
Individual conduct of each of the appellants in relation to use of a particular
weapon is immaterial — Appellants being member of unlawful assembly
acted with common object cannot wriggle out of the clutches of vicarious
liability enshrined in Section 149 IPC — Appellants rightly convicted —
Appeal dismissed. (Paral5&16)

@. QUE Hfedr (1860 &T 45), €IIRTV 302,149, 323/149 T 148 —
"1eg &1 Yol — 3igd agj<fl aiefRror — srgvrer &1 I — aAfifeiRa —
Jif¥rars wrefiror, falkee wu | sned ageeft aefivrr @ s fazeafa @ —
rdiereffarer gt fsdl falkre s @ SUAT @& IR A Wor faRiema T 9 S9a
Al &1 fIzaa-Naar iR i3 @xia S1Rka 21 89 — fafl¥e == & SwaiT &
der ¥ srfiareffor § 9 uAS &1 Aafadra AT dg@d @ — ardemeffror 4
faferfaeg ST & WS 811 & A1 9| SEa ¥ & 91 &l (ST, 8RT 149
1.5 9. ¥ yfaserfa yfafaftre sl & dga 9 93 78 wad — srdiareffror
Ifaa wu 4 g — arfia @i |

B. Penal Code (45 of 1860), Sections 302/149, 304 (Part 1) &
Exceptions to Section 300 — Ingredients — Held — No quarrel taken place
between appellants and victims — Merely because electricity was disrupted in
village for which victims were not responsible, appellants assaulted and
killed one of them — Appellants acted in cruel and unusual manner — Attack
on vital parts of body by use of zangi is sufficient to infer that he had
knowledge that any such injury would cause death — Exceptions to Section
300 IPC not attracted, thus appellant cannot be convicted u/S 304 Part
IIPC. (Para16)

. QUS WIedT (1860 ®T 45), €IIRTY 302 /149, 304 (M1 II) T €IIRT
300 P 39qre — ged — AfFeiRa — sarfiareffior va fifsar & a=a 1 srreT
2l ganm — WA sAferw f& g A fagga aiftra @ w13 off e fag difsasror
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forerR a@) o, srdiareffarer 9 sqar f&ar sk S99 4 ¢ @1 g1 R & —
afiereffiror 4 R d s @M 4 g A — <ifi @ A
ERT INR & B I R g1 I8 Frpffa o9 & forv yaiw 2 fo S 59
91d &1 91 o1 f& ¢ SIS dic ] SR AT — &RT 300 H1.8.46. & U4l
amaffa & 81, ara: srdiereft @t oRT 304 ATT 11 WIS H. & Jfavfd <vRig
21 far St |avdr |

C. Penal Code (45 of 1860), Section 149 — Unlawful Assembly —
Common Object & Common Intention — Vicarious Liability — Held — Apex
Court concluded that while overact and active participation may indicate
common intention, mere presence in unlawful assembly may fasten vicarious
criminal liability u/S 149 IPC — Common Object is different from Common
Intention as it does not require a prior concert and a common meeting of
mind before the attack — It is enough if each appellant has same object and
their assembly was to achieve that object—In such case, individual act of each
appellantlosses its relevance. (Para13 & 14)

T, QUS Hledrl (1860 &7 45), €IIRT 149 — [afdfawg wrHra — AHr=~
9]y g I 1Ry — glafafere cifdea — siffeiRa — waf=a =mare 3
s itfa far 2 6 udbe o va Afshd ge9rT 9= e SAa &) 9adT @,
faftrfawg srma o A= SuRerfd 9 aRT 149 WIS 4. @ siava ufaiiee qrfdss
TR S 9Hdl & — WM Sqa¥, A e 4 =1 & Fife sad
ATHAYT ¥ qd Ar=a 9fa ¢d aRass &1 9 #wd snafira 1 — ¥ uafw 2@
Ife g&® rdicmedl o1 9HIA SgRW 2 SR IAdT THIA S IGQW Bl YT
B @ forg o1 — U Reafay 4, y@&a srdiereft &1 safdara fea stui garadn
@l qare |

Cases referred:

2010 (10) SCC 259, 2011 (6) SCC 288, 2000 (4) SCC 484, 1989 (1) SCC
437, 1997 (3) SCC 747, 2004 (4) SCC 205, 1999 (1) MPLJ 354, 2004 (1) MPLJ
530, 1997 (4) SCC 192, 1993 AIR SC 1977, AIR 1997 SC 687.

VK. Lakhera, for the appellant.
Vaibhav Tiwari, for the respondent.

JUDGMENT

The Judgment of the Court was delivered by
SUJOY PAUL, J.- The six appellants faced trial for alleged commission of offence
punishable under Section 148, 323/149 and 302/149 of the Indian Penal Code,
1860 (IPC). They are convicted by the trial court by judgment dated 25.11.2009
passed in Sessions case No.270/07. For the offence relatable to Section 148 and
323/149 IPC, they were directed to undergo RI for one year for each of the said
offence whereas for the offence relatable to Section 302 read with Section 149
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IPC, life imprisonment was awarded with a fine of Rs.100/- with default
stipulation.

2. The prosecution version as unfolded during trial is as follows:

On the fateful night of 12.8.2007 at around 21:00 O' clock in village Sagra,
Amar Singh was informed by Bhaleshwar Rao that his brother Maniram and
Bharat Paw were being assaulted by Manbodh Singh, Ramkhilawan, Padsu Paw,
Samna Paw, Buddhu Paw and Mahesh Paw.They with common object assaulted
the said two persons with lathi, tangi, farsa etc. Amar Singh upon receiving said
information, visited the place of incident with his father Samanlal, mother
Nanbai, kaki Meerabai and Dai Butnibai. They were carrying a torch and when
reached to the place of incident, Maniram was lying dead. There was bleeding in
the backside of his head. In the adjacent agriculture field, Bharat Paw was lying
injured and crying. Bharat Paw was not in a position to stand on his own feet.
Bharat Paw informed Amar Singh that appellants attacked Maniram with tangji,
farsa and lathi.

3. In turn, FIR Exhibit P/3 was lodged in the concerned Police Station.
During investigation, the spot map was prepared. Injured Bhale Singh and Bharat
Singh were medically examined. From the spot, bloodstained and simple earth
was collected. During interrogation of accused, their memorandum statements
were recorded. The farsa and lathies were allegedly recovered from the
appellants. The appellants were arrested. The seized materials were sent for
chemical examination whereas weapons used were sent to FSL, Sagar. The report
of FSL, Sagar Exhibit P/40 was obtained. After completion of investigation, the
charge-sheet was filed before Judicial Magistrate First Class, Shahdol. The matter
was committed for trial before 1st Additional Sessions Judge, Shahdol.

4. The learned Additional Sessions Judge framed charges against all the
appellants. The appellants abjured the guilt and pleaded that they have been
falsely implicated in the offence. The Court below after concluding the trial found
all the appellants guilty for the offences mentioned above.

5. In support of the present appeal, Shri V.K. Lakhera, learned counsel for
the appellants contended that (i) there was no prior animosity between the
appellants and deceased Maniram and injured persons namely; Bhale Singh and
Bharat Singh; (ii) the quarrel was sudden and there was no pre meditation
amongst the appellants; (ii1) in the facts and circumstances of the present case and
as per the prosecution story also, the appellant No.1 who was allegedly carrying a
tangi, can at best be convicted under Part-II of Section 304 IPC whereas
remaining appellants can be held guilty under Section 323 IPC. Since all the
appellants have undergone sentence for a period prescribed for committing said
offences, they may be released forthwith by treating them to have undergone the
said sentence; (iv) there exists contradiction in the statement of prosecution
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witnesses in relation to use of a particular weapon during attack on Maniram and
other persons.

6. To bolster these points, Shri Lakhera took us to the statement of witnesses,
medical evidence, seizure memo, etc. and urged that judgment of Court below
holding the appellants as guilty under Section 149 IPC is totally unwarranted and
uncalled for. The Court below has erred in applying Section 149 IPC in a case of
this nature. Hence, individual act of each of appellants gains significance. At the
cost of repetition, Shri Lakhera argued that except appellant No.1, remaining
appellants who have used /athies cannot be held guilty under Section 302 IPC
because reason of death as per postmortem report is ""coma due to head injury" and
said injury shows that it was caused by a sharp and hard object. The injury No.1, 2
and 3 mentioned in the PM report was pointed out for this purpose. The appellant
No.1 can atbest be convicted under Section 304 Part-11 IPC.

7. Shri Vaibhav Tiwari, learned Government Advocate also relied on
relevant portion of the statement of witnesses, medical report and certain other
documents.

8. The parties confined their argument to the extent indicated above. We
have bestowed our anxious consideration on rival contentions and perused the
record.

0. Bhan Singh(PW/1) is an injured eye-witness. He, in his deposition clearly
deposed that Manbodh Singh armed with fabbas(tangi) attacked Maniram
whereas Buddhu, Padsu, Samna, Mahesh and Ramkhilawan used lathies to
assault Maniram. Ganga Paw(PW/2)deposed that Manbodh, Padsu, Mahesh,
Samna, Ramkhilawan, all accused came out of their house and they were carrying
tabbal and lathies. All the appellants except Manbodh were carrying
lathies/danda. He deposed that dead body of Maniram was found in the farm of
Babulal. Bhaleshwar @ Bhale Singh was lying in the adjacent field in injured
condition. The appellants assaulted Maniram, Bharatpaw and Maleshwar
Paw also.

10.  PW/5 Bhale Singh is an injured eye-witness. He categorically deposed
that Manbodh Singh was armed with fangi assaulted Maniram whereas other
appellants used /lathi for this purpose. Another injured witness Bharat Singh
(PW/6) narrated the same story and stated that appellant No.1 was carrying fangi.
Other appellants were armed with /athies. They used the said weapons to attack
Maniram, Bhale Singh and Bharat Singh.

11. The medical report shows that the reason of death is "coma due to head
injury and precipitated by associated injury". Dr. R.S. Parihar(PW/12) entered the
witness box and deposed his statement. As per his statement, following injuries
were found in the body of deceased Maniram



LL.R.[2019]M.P. Manbodh Singh Vs. State of M.P. (DB) 641

T, HHR TR UIB B IRE J18 HelR B g« SYRYT o 8 Ue
doc gl §U AT IS IC T8I YT o +1el & &I ORI H S
ofl &7 gqd @l 71 AT uTs 718 ot

1. el gAT UTd [STA®T JATBR [T &7 5X2 FHT. A7 Uiy
DI TERTE TP ©19 oldls § AT YA BT AFhT T SUReIT o R
@ 918 AR AT |

2. el BT 1T RIR & 915 AR A IfTe o § 9X2 A
fEART @1 TSR1E T o T B! I g8 ot 3R & g ol
3R T BT 2AapT A1 IURIT o |

3. ATl 91 THYAT UR 4X3 AN, o6r8 H XSH 9719 7 o7 |

3:— IMIRP TKIETUT - R H9 T fb RR & I8 & "%
TSl I T gl ol WA P AdhT STHT G URIT 1T | TRR &
Y [ 3T Boives I U H el AT TAT BIST 3Md Ud g7 377
H HeT SufRerd o |

4— drc & G H AT die B, 1,2 W IR T gRIR
BRORIR W Ugdrs g off 9T dic $.3 W U4 AR R &
TR | ugaTs TS o |

12. A careful and combined reading of statement of PW/1, PW/5 and PW/6

makes it clear that all the appellants came out of their respective houses

immediately before the incident. They shouted and chased Maniram, Bhale Singh

and Bharat Singh. By using respective weapons, they assaulted Maniram, Bharat

Singh and Bhale Singh. Maniram died because of said attacks instantaneously

whereas other two persons were injured. This is trite law that statement of injured

witness carries more weight (see: 2010(10)SCC 259 (4bdul Sayeed vs. State of
M.P) and 2011(6) SCC 288 (Brahm Swaroop and another vs. State of Uttar
Pradesh). The injured witnesses narrated about the incident with great detail. The

appellants criticised the impugned judgment based upon the statement of injured
witnesses by contending that there are glaring contradictions in their statements.

Particularly, in relation to use of weapon by them.

13. The Court below recorded conviction under Section 302, 323, 148 and
149 IPC. This is trite law that Section 34 and 149 IPC deal with the vicarious
liability of an accused for an offence committed by another. Section 149 IPC
provides for the guilt of every member of an unlawful assembly if in prosecution
of a common object an offence is committed, or which the member know would
be likely to be committed in prosecution of that object (see 2000 (4) SCC 484
(Jaswant Singh vs. State of Haryana]. This is equally well settled that so far
Section 149 is concerned, in addition to common object, merely being a member
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of an unlawful assembly within the meaning of Section 141 IPC may be sufficient.
In 1989 (1) SCC 437 (Lalji vs. State of U.P.), the Apex Court made it clear that
once the case of a person falls within the ingredients of Section 149 IPC, the
question that he did nothing with his own hands would be immaterial. He cannot
put forward the defence that he did not with his own hands commit the offence
committed in prosecution of the common object of the unlawful assembly. It is
also not necessary that all the persons farming (sic : forming) an unlawful
assembly must do some overt act. When the accused persons assembled together,
armed with /athies and were parties to the assault, the prosecution is not obliged to
prove which specific overt act was done by which of the accused. This judgment
in Lalji (Supra) was followed by Apex Court in Jaswant Singh (Supra).

14. In our judgment, the appellants instantaneously assembled together. They
were more than five in number. The "common object” of their assembly is to
assault Maniram and two others mentioned above. In Lalji (Supra), the Court
came to hold that "common object" of the unlawful assembly can be gathered
from the nature of assembly, arms used by them and the behaviour of the assembly
at or before scene of occurrence. Similarly in State of U.P. vs. Dan Singh, 1997 (3)
SCC 747, it was held that while overt act and active participation may indicate
common intention of the person perpetrating the crime, the mere presence in the
unlawful assembly may fasten vicarious criminal liability under Section 149 IPC.
The "common object" is different from a "common intention" as it does not
require a prior concert and a common meeting of mind before the attack. It is
enough if each of appellant has the same object and their assembly was to achieve
that object. Their conduct shows that they acted with a "common object". We find
support in our view from Charan Singh and others vs. State of U.P,, 2004 (4) SCC
205. In view of this analysis, the point (i) and (ii) which are related with prior
animosity and premeditation etc. pales into insignificance. In Charan Singh
(Supra), it was clearly laid down that common object can develop at the spot eo
instanti. Once formed, it may exist upto a particular stage whereafter it may get
modified or may be abandoned. Hence, in our view, once necessary ingredients
for invoking Section 149 are established by prosecution beyond reasonable doubt,
the individual act of each of the appellants lost its relevance. In 1999 (1) MPLJ
354 (Devi Singh vs. State of M.P.), a Division Bench of this Court opined that
when eight accused persons armed with firearms, farsa, lathi, lohangi have
attacked with common object, Section 149 IPC comes into play. Hence all eight
accused persons who were members of said unlawful assembly were liable with
the aid of Section 149 of IPC for commission of murder of deceased.

15.  Furthermore, in Jugru vs. State of M.P., 2004 (1) MPLJ 530, the Division
Bench opined that when five persons with different weapons mercilessly attacked
on the deceased who died on spot leads to inference that intention of appellants
was to cause death. The presumption of law is that a person intends to natural and
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inevitable consequence of his own act. In the light of this discussion, point (ii1)
raised by Shri Lakhera deserves to be rejected. The Court below has rightly held
that Section 149 of IPC is attracted. In that situation, the individual conduct of
each of the appellants in relation to use of a particular weapon- /athis etc. is
immaterial. The appellants being members of an unlawful assembly which acted
with a common object cannot wriggle out of the clutches of vicarious liability
enshrined in Section 149 of IPC.

16. So far point (iv) is concerned, this point, in view of settled legal position,
will have the same fate of rejection. In Satbir vs. Surat Singh, 1997 (4) SCC 192, it
was held that "an incident where a number of persons assaulted three persons at
one and the same time with different weapons, some contradictions as to who
assaulted whom and with which weapon with what weapon, were not unlikely and
such contradiction could not be made a ground to reject the evidence of eye-
witnesses, if it was otherwise reliable". This judgment was relied upon with profit
in the case of Jawant Singh (Supra).The statements of prosecution witnesses and
particularly injured witnessess are trustworthy. Minor contradictions about use of
a particular weapon by appellants will not cause any dent on the credibility of their
statements. We will be failing in our duty if argument of learned counsel for the
appellants that alleged offence committed by appellant No.1 with the use of a
tangi is covered under Part-1I of Section 304 IPC is not considered. This is trite
law that before accused can be convicted under Part-I or II of Section 304, death
must have been caused by him under any of the circumstances mentioned in five
exceptions of Section 300 (See Harendra Vs. State of Bihar, 1993 AIR SC 1977).
In the instant case, the learned counsel for the appellants is unable to show that the
case of appellant No.1 is covered by any of the exceptions of Section 300. It is
noteworthy that in the instant case, no quarrel between offenders and victims had
taken place. Merely because electricity was disrupted in the village for which
victims were not responsible, the appellants assaulted them and killed one of
them. The appellants acted in a cruel and unusual manner. Thus, this argument
deserves rejection. The attack by appellant on the vital part of the body of
deceased by use of fangi is sufficient to infer that he had knowledge that any injury
on the vital part of the body of deceased would cause death. Hence, he cannot be
convicted under Section 304 PartII, IPC. See AIR 1997 SC 687, M. T. Nambiar vs.
State of Kerala.

17. In view of foregoing discussions, we find no flaw in the impugned
judgment which warrants interference by this Court. The prosecution has
established its case beyond reasonable doubt. The Court below after meticulous
examination of evidence rightly held the appellents as guilty. Resultantly,
interference is declined. The appeal is dismissed.

Appeal dismissed



644 Ratiram Gond Vs. State of M.P. (DB) LL.R.[2019]M.P.

I.L.R. [2019] M.P. 644 (DB)
APPELLATE CRIMINAL
Before Mr. Justice J.K. Maheshwari & Mr. Justice Rajeev Kumar Dubey
Cr.A. No. 2273/2009 (Jabalpur) decided on 11 March, 2019

RATIRAM GOND ...Appellant
Vs.
STATE OF M.P. ...Respondent

A. Penal Code (45 0f 1860), Section 302 — Circumstantial Evidence
— Last Seen Together — Held — Looking to the time gap, evidence of wife of
deceased is not sufficient to establish proximity of accused in commission of
crime though he was last seen in company of deceased, a day back —
Possibility of not having access of any other persons during the time gap not
proved by prosecution — Last seen evidence not proved, thus recovery of
weapon is not relevant — No blood stained clothes or any incriminating
articles found to connect appellant with crime — Chain of circumstantial
evidence is not fully established/proved beyond reasonable doubt to bring
home the charge u/S 302 IPC — Conviction set aside —Appeal allowed.
(Paras 14 & 16 to 18)
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Nitin Mahajan, amicus curiae on behalf of the appellant.
A.P. Singh, G.A. for the respondent/State.

JUDGMENT

The Judgment of the Court was delivered by

J.K. MAHESHWARI, J.:- This appeal under Section 374(2) of the Code of
Criminal Procedure (hereinafter shall be referred to as "Cr.P.C") has been filed
being aggrieved by the judgment of conviction and sentence dated 8.10.2009
passed by Sessions Judge, Dindori in Sessions Trial N0.29/2009 convicting the
appellant Ratiram Gond for the charge under Section 302 of the IPC and directing
to undergo imprisonment for life with fine of Rs.1000/-, in default S.I. for one
year.

2. The prosecution story in brief is that Lalju, father of Chamru Singh and
Amru was found dead in the morning of 7.2.2009 in the forest of Pataldobhi near
village Bhurkadobhi. The incident took place between 3 p.m. of 6.2.2009 to the
next day morning 8 a.m. of 7.2.2009. The Merg intimation was registered by the
police through Chamru Singh, son of deceased Lalju in the noon at 3:20 p.m. on
7.2.2009 inter alia stating that his father was residing in a hut situated in the field
where some cattle were also kept for grazing. The mother Hiriya Bai use to visit
there to look after the cattle and to serve meals to her husband Lalju and grandson
Ratiram, who also use to live with him. On 6.2.2009, after serving meals, she
came back to village Dhamni at about 3 p.m. On the next day morning i.e.
7.2.2009, when she again visited to the hut (Gwari) at about 8 a.m., she found that
her husband Lalju was lying dead on a cot. He was having injuries on the neck and
hands. Blood stains were spread all over the cot. On asking Ratiram, he was not
found on spot then she came back at home and informed Chamru (complainant)
about the incident, on which, he immediately reached on the spot alongwith his
sister Amrutia and brother-in-law Mahru Singh and saw the injuries present on the
neck and hands of Lalju due to which he succumbed and having suspicion of
committing his murder by someone, noticed that his nephew Ratiram, who was
residing with Lalju is not present on the spot. The police recorded the confessional
statement of the Ratiram Ex.P/15 in presence of Amrit Singh and Vishram with
respect to commission of murder and weapon used in the offence i.e. Axe has been
thrown near the khalihan of Kodo Kutki Paira Dhig. The recovery of the said
weapon was made at the instance of accused. During the course of investigation,
as per post mortem report, the doctor opined that the injuries received to the
deceased may be caused by means of axe, connecting the said circumstance with
last seen.

3. After completion of investigation challan was filed registering an offence
under Section 302 of the IPC against the appellant in the Court of competent



646 Ratiram Gond Vs. State of M.P. (DB) LL.R.[2019]M.P.

Judicial Magistrate First Class. On found that the case was triable by Court of
Sessions, the Magistrate committed the case to the Court of Sessions where
charge under Section 302 was framed against the accused. The accused abjured
the guilt and demanded trial taking defence of false implication with a plea of alibi
inter alia contending that he was not present on the spot.

4. Learned trial Court relying upon the testimony of Hiriya Bai (PW2)
regarding last seen and her visit to the hut (Gwari) at the field on the next day
when she did not found the accused, dead body of the deceased was lying on the
cot and considering the confessional statement upon which recoveries were made
from the accused including the recovery of weapon allegedly used in commission
of offence and appreciating the medical evidence said the injuries received could
be caused by the weapon used and said that the complete chain of circumstances
has been established by the prosecution and also that the conduct of the accused
creates suspicion, because when he was residing alongwith grandfather, he should
not have left the place without giving intimation regarding his death, however,
convicted the accused for the charge under Section 302 of the IPC observing that
the prosecution has proved the charge beyond reasonable doubt on the basis of
circumstantial evidence and directed to undergo the sentence as described
hereinabove.

5. Learned amicus curiae appearing on behalf of appellant has strenuously
urged that in a case of circumstantial evidence, for the last seen, the facts of the
present case, cannot be relied upon because PW2 Hiriya Bai saw the accused and
the deceased on 6.2.2009 at about 3 p.m. The dead body was found on the next day
i.e.7.2.2009 atabout 8 a.m., however, the time gap of last seen of accused with the
deceased and the time of commission of crime is not so small whereby the
possibility of any person other than the accused reaching on the spot can be
possibly ruled out, therefore, the last seen evidence of Hiriya Bai cannot be relied
upon. It is further said that mere recovery without credible last seen evidence is of
no relevance, particularly, when no other incriminating article has been seized
from the accused and the FSL examination report on the alleged weapon used in
commission of offence and the other articles seized has not been brought on
record, however, the complete chain of circumstances is lacking in this case,
therefore, merely not giving satisfactory explanation of absence from the place of
occurrence cannot form the basis of conviction and the finding of the trial Court is
unsustainable in law. In support of the said contention, reliance has been placed on
the judgment of Apex Court in the case of Bodhraj alias Bodha and others vs.
State of Jammu and Kashmir reported in (2002) 8 SCC 45 and another judgment
of Supreme Court in the case of Rambraksh alias Jalim vs. State of Chhattisgarh
reported in (2016) 12 SCC 251 and at the recent judgment of the Supreme Court in
the case of Anjan Kumar Sarma and others vs. State of Assam reported in (2017)
14 SCC 359. A Division Bench decision of Indore Bench of this Court in the case
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of Gabyji vs. State of Madhya Pradesh decided in Criminal Appeal No.1207/2005
on 21.5.2018 has also been relied upon. In view of the foregoing, it is urged that
conviction of the appellant is unsustainable in law which may be set aside.

6. On the other hand, learned Government Advocate representing the State
submits that in the facts of the case wherein the appellant was last seen at a place
where the deceased was residing alongwith him in a hut situated in the field, the
time gap between 3 p.m. 0£6.2.2009 to 8 a.m. 0f 7.2.2009, do not create any doubt
because no evidence has been brought by defence to say that other person can
reach at a place of commission of offence. However, the last seen evidence is
credible, in furtherance to it the recovery of the weapon used in offence was made
from the accused at his instance and medical evidence that the injuries received to
the deceased could be caused by the said weapon, therefore, the conviction is
based on the complete chain of circumstances, which do not warrant any
interference in this appeal.

7. After hearing learned counsel appearing on behalf of both the parties, the
question arises for determination in the facts of the case is that whether the
evidence brought by prosecution is sufficient to convict the appellant establishing
the chain of circumstances, particularly, in a case of circumstantial evidence.
Hon'ble the Apex Court in some of the judgments has laid down the principles to
establish the chain of circumstances which may be relevant to prove the guilt of
the accused and it should be tested on the touchstone of law relating to
circumstantial evidence.

8. The Apex Court in the case of Hanumant Govind Nargundkar vs. State of
M.P.reported in AIR 1952 SC 343. The Apex Court has held as under :-

"It is well to remember that in cases where the evidence is
of a circumstantial nature, the circumstances from which
the conclusion of guilt is to be drawn should in the first
instance be fully established, and all the facts so
established should be consistent only with the hypothesis
of the guilt of the accused. Again, the circumstances
should be of a conclusive nature and tendency and they
should be such as to exclude every hypothesis but the one
proposed to be proved. In other words, there must be a
chain of evidence so far complete as not to leave any
reasonable ground for a conclusion consistent with the
innocence of the accused and it must be such as to show
that within all human probability the act must have been
done by the accused."
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The said judgment has further been referred in the decision of Sharad
Birdhichand Sarda vs. State of Maharashtra reported in (1984) 4 SCC 116
wherein the Apex Court has held that the factors which may be taken into account

for adjudicating a case of circumstantial evidence are as under :-

"(1) the circumstances from which the conclusion of guilt
is to be drawn should be fully established. The
circumstances concerned "must" or "should" and not "may
be" established;

(2) the facts so established should be consistent only with
the hypothesis of the guilt of the accused, that is to say,
they should not be explainable on any other hypothesis
except that the accused is guilty;

(3) the circumstances should be of a conclusive nature and
tendency;

(4) they should exclude every possible hypothesis except
the one to be proved; and

(5) there must be a chain of evidence so complete as not to
leave any reasonable ground for the conclusion consistent
with the innocence of the accused and must show that in all
human probability the act must have been done by the
accused."

The aforesaid is well known five golden celebrated principles to
establish the guilt of an accused in a case of circumstantial evidence, which is

being followed in catina of judgments.

10.

In the case of Arjun Marik vs. State of Bihar reported in 1994 Supp. (2)

SCC 372, the Court has held as under :-

"Thus the evidence that the appellant had gone to Sitaram
in the evening of 19.7.1985 and had stayed in the night at
the house of deceased Sitaram is very shaky and
inconclusive. Even if it is accepted that they were there it
would at best amount to be the evidence of the appellants
having been seen last together with the deceased. But it is
settled law that the only circumstances of last seen will not
complete the chain of circumstances to record the finding
that it is consistent only with the hypothesis of the guilt of
the accused and, therefore, no conviction on that basis
alone can be founded."
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11. Later in the case of Kanhaiya Lal vs. State of Rajasthan reported in (2014)
4 SCC 715, the Apex Court said that the last seen together without establishing
connectivity between the accused and the commission of crime is not sufficient in
absence of sufficient non-explanation by accused. In para 12, the Court held
as under :-

"The circumstance of last seen together does not by itself
and necessarily lead to the inference that it was the accused
who committed the crime. There must be something
more establishing connectivity between the accused and
the crime. Mere non-explanation on the part of the
appellant, in our considered opinion, by itself cannot lead
to proof of guilt against the appellant."”

12. On the touch stone of the aforesaid judgment, the facts of the present case
is required to be examined. As per the prosecution case itself, the dead body of the
deceased was found on 7.2.2009 in a hut (Gwari) situated nearby the Pataldobhi
forest in the field where deceased was residing alongwith PW2 Hiriya Bai (wife)
and the accused/appellant was also with them. Hiriya Bai visited to the hut on
6.2.2009 and left at about 3 p.m. at that time, she saw the accused there. On the
next day, when she visited to the hut (Gwari) she saw the dead body of Lalju lying
on a cot having injuries on the body. On being called her grandson (accused) he
has not responded because he was not present there. However, she came back and
narrated the incident to Chamru (PW1) who along with Amritiya and Mahru
Singh again visited in the field and on return lodged the Merg at 3:20 p.m. in the
police station, on which FIR was registered. The police was under suspicion
because the accused was not found at the place of occurrence, however, taken his
confessional statement on 12.2.2009 wherein the story of commission of murder
by means of axe on account of scolding by him has been narrated and the said
weapon was also recovered at his instance. The post mortem was conducted by the
doctor Ex.P/6 on 8.2.2009 at 2:35 p.m. in which it was opined that the death is
homicidal in nature due to the incised injury present on the left side of the neck.

13. In the said facts, it is held by trial Court that if the accused was last seen
with the deceased on 6.2.2009 and the dead body was found on the next day in the
morning, the said time gap, proximity of the deceased with the accused
connecting him being author of the crime cannot be doubted. To advert the
argument that whether the time gap between last seen and the deceased found
dead on the next day can be long in absence of proving proximity of accused with
crime. In this regard, in the case of Bodhraj alias Bodha and others vs. State of
Jammu and Kashmir reported in (2002) 8 SCC 45 the Apex Court has held
asunder :-
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"The last seen theory comes into play where the time
gap between the point of time when the accused and the
deceased were seen last alive and when the deceased is
found dead is so small that possibility of any person other
than the accused being the author of the crime becomes
impossible.

It will be hazardous to come to a conclusion of guilt in
cases where there is no other positive evidence to conclude
that the accused and the deceased were last seen together."

14.  Above case has been taken into consideration by the Apex Court in the
case of Rambraksh alias Jalim vs. State of Chhattisgarh reported in (2016) 12
SCC 251 wherein the Court held as under :-

"Conviction cannot be based on the only circumstance of
last seen together. Normally, last seen theory comes into
play where time gap, between the point of time when
accused and deceased were seen last alive and when
deceased is found dead, is so small that possibility of any
person other than accused being the perpetrator of crime,
becomes impossible. It will be hazardous to come to a
conclusion of guilt in cases where there is no other positive
evidence to conclude that the accused and deceased were
last seen together. Courts below convicted appellant on
basis of last seen evidence, correctness of which is also
doubtful for delay in FIR and lack of identification of
skeleton. Conviction of appellant cannot be sustained in
law and liable to be set aside."

Therefore, the time gap between the point of time when the accused
and the deceased were seen alive and when the deceased is found dead was not so
small and the possibility of not having access of any other person during the time
gap 3 p.m. of 6.2.2009 till morning of 7.2.2009 has not been proved by
prosecution.

15. The Apex Court in the case of Raj Kumar Singh alias Raju alias Batya vs.
State of Rajasthan reported in AIR 2013 SC 3150 has held that in a criminal trial,
suspicion, however grave it may be, cannot take the place of proof. The Court said
that there is a large difference between something that 'may be' proved and 'will be
proved'. It is said that the distance between 'may be' and 'must be' is quite large and
divides vague conjectures from sure conclusions, which must be covered by way
of a clear, cogent and unimpeachable evidence produced by the prosecution,
before an accused is condemned as a convict. It is said that the Court must
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maintain the vital distance between conjectures and sure conclusions to be arrived
at, on the touchstone of dispassionate judicial scrutiny based upon a complete and
comprehensive appreciation of all features of the case, as well as the quality and
credibility of the evidence brought on record. In the said case, the Apex Court has
also referred to an Essay on the Principles of Circumstantial Evidence by William
Willsby T. & J.W. Johnson & Co. 1872. In para 22 and 23 of the said judgment, the
Court crystallized as under :-

"In matters of direct testimony, if credence be given to
the relators, the act of hearing and the act of belief, though
really not so, seem to be contemporaneous. But the case is
very different when we have to determine upon
circumstantial evidence, the judgment in respect of which
is essentially inferential. There is no apparent necessary
connection between the facts and the inference; the facts
may be true, and the inference erroneous, and it is only by
comparison with the results of observation in similar
or analogous circumstances, that we acquire confidence
in the accuracy of our conclusions.

The term PRESUMPTIVE is frequently used as
synonymous with CIRCUMSTANTIAL EVIDENCE; but
it is not so used with strict accuracy, The word
"presumption," ex vi termini, imports an inference from
facts; and the adjunct "presumptive," as applied to
evidentiary facts, implies the certainty of some relation
between the facts and the inference. Circumstances
generally, but not necessarily, lead to particular inferences;
for the facts may be indisputable, and yet their relation to
the principal fact may be only apparent, and not real; and
even when the connection is real, the deduction may be
erroneous. Circumstantial and presumptive evidence
differ, therefore, as genus and species.

The force and effect of circumstantial evidence depend
upon its incompatibility with, and incapability of,
explanation or solution upon any other supposition than
that of the truth of the fact which it is adduced to prove; the
mode of argument resembling the method of
demonstration by the reductio ad absurdum."

Thus, in view of the above, the Court must consider a
case of circumstantial evidence in light of the aforesaid
settled legal propositions. In a case of circumstantial
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evidence, the judgment remains essentially inferential.
The inference is drawn from the established facts as the
circumstances lead to particular inferences. The Court has
to draw an inference with respect to whether the chain of
circumstances is complete, and when the circumstances
therein are collectively considered, the same must lead
only to the irresistible conclusion, that the accused alone is
the perpetrator of the crime in question. All the
circumstances so established must be of a conclusive
nature, and consistent only with the hypothesis of the guilt
ofthe accused."”

16. The Apex Court further considered the circumstances where if the
clinching chain of circumstances has not been completed and only the
circumstance of last seen together is available then the absence of satisfactory
explanation cannot form the basis of conviction. The Court in para- 16 and 18 has
held that in a case of circumstantial evidence not only the various links of the
chain of evidence must be established but the chain must be proved dispelling the
innocence of the accused. Therefore, in such circumstances, looking to the time
gap, the evidence of Hiriya Bai (PW2) is not sufficient to establish the proximity
of'accused in commission of crime, though he was last seen in the company of the
deceased, a day back. It may be suspicious but in the facts, it is not sufficient to
prove the guilt.

17. In view of the foregoing, it is clear that the last seen evidence has not been
proved showing proximity of accused in commission of crime, beyond
reasonable doubt. The suspicion howsoever may be grave cannot take place to
prove the commission of offence. In absence of last seen, the recovery of alleged
weapon (axe) on his instance, is not of much relevance, particularly, in a case
when the weapon has been sent for FSL examination but report is not on record.
The investigating agency has not recovered any incriminating article to connect
the appellant for commission of murder which includes clothes in which any
blood stains were found. In such circumstances, it is a clear case in which chain of
circumstantial evidence has not been fully established by the prosecution to bring
the charge of Section 302 of the IPC at home. The observations made by the trial
Court showing adverse inference on conduct of the appellant is of no help to
prosecution as held by the Apex Court in the case of Raj Kumar Singh alias Raju
alias Batya (supra).

18.  As per the discussion made hereinabove, in our considered opinion, the
conviction of the appellant for the charge under Section 302 completing the chain
of circumstances has not been proved beyond reasonable doubt by the
prosecution, therefore, the conviction and sentence as directed by the trial Court
stands set aside and this appeal is hereby allowed.
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19. Accordingly, the appeal succeeds and is hereby allowed. The impugned
judgment of conviction and sentence passed by the trial Court stands set aside.
The appellant is in custody, therefore, he shall be released forthwith if not required
in any other case.

20.  Attheend, itis our duty to record the word of appreciation in favour of the
amicus curiae who assisted the Court in the disposal of the held-up case which
was pending since last about ten years, however, his assistance is hereby
acknowledged.

21.  Office is directed to send a copy of this judgment to the trial Court
concerned immediately to take appropriate steps as per law.

Appeal allowed
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ORDER

ATUL SREEDHARAN, J. : - The criminal revision under judgement has
been preferred by the Petitioner against the order dated 16/04/18, passed by the
Court of the Ld. XVIII Additional Sessions Judge, Bhopal in Sessions Trial No.
192/2018 (State of Madhya Pradesh [through P.S. Chunabhatti, Bhopal] Vs.
Utkarsh Saxena). By the said order, the Ld. Trial Judge was pleased to dismiss the
application filed by the Petitioner u/s. 227 Cr.P.C for discharge and instead,
exercising jurisdiction u/s. 228 Cr.P.C, framed charges against the Petitioner for
offences u/s. 304-B, 498-A IPC and u/s. 3 and 4 of the Dowry Prohibition
Act, 1961.

2. This case raises some questions of public importance with regard to the
authority and responsibility of the police while investigating an offence. To be
more specific, (A) whether the investigation into an offence is done solely for the
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purpose of securing an indictment and subsequent conviction of a person accused
of committing an offence or, does investigation entail a fair enquiry into the
allegations levelled against a person with an avowed aim of unearthing the truth?
And (B) Is there a duty owed by the police to investigate the parallel
hypotheses/defences put forward by a person accused of an offence with the same
amount of diligence and impartiality and at the end of'it, either reject or accept the
case of the person accused of the offence?

3. The facts briefly are as hereafter. Dr. Capt. Aditya Saxena is the elder
brother of the Petitioner. He is a doctor serving with the Indian Army. The
marriage of Dr. Capt. Aditya Saxena with Dr. Ayushi Saxena was solemnised on
18/01/17 at Hotel Sayaji in Indore as per Hindu rites and rituals. At the time of
marriage, Dr. Ayushi Saxena was prosecuting her studies for a Post-Graduation
degree in medicine from the Gandhi Medical College at Bhopal. At the time of
marriage, the brother of the Petitioner was posted with 9 Grenadiers, Mewar, 56
APO, as the Regimental Medical Officer.

4. Dr. Ayushi Saxena (hereinafter shall be referred to as the "Deceased")
committed suicide at her parental home on 15/08/17 by hanging. Admittedly,
there is no suicide note left behind by the deceased. The deceased is stated to have
gone along with her parents to participate in the flag hoisting ceremony in the
neighbourhood on the occasion of Independence Day, but left early from the
venue, alone, returned home and took the extreme step before her
parents returned.

5. The FIR bearing Crime No. 220/2017 was registered at P.S. Chunabhatti,
Bhopal on18/08/17, for offences u/s. 498-A,304-BIPC, 3 and 4 of the Dowry
Prohibition Act, 1961 against Dr. Aditya Saxena (the husband of the deceased),
Mr. Lokesh Kumar Saxena (father in law of the deceased), Mrs. Renu Saxena
(mother in law of the deceased) and Mr. Utkarsh Saxena (brother in law of the
deceased and the Petitioner herein).

6. The allegations in the FIR are to the effect that the parents of the deceased
had gifted twenty tolas of gold ornaments and articles of household use to the
deceased at the time of her marriage. Upon a demand being made for a car, a
cheque of rupees six lakhs was given on the day after the marriage. Even after all
this was given, the husband Aditya, the father in law Lokesh Kumar Saxena,
mother in law Renu Saxena and brother in law Utkarsh Saxena used to mentally
harass the deceased for more dowry/money. It is further alleged in the FIR that the
father of the deceased, in order to ensure that the deceased is not harassed, gave a
cheque of rupees five lakhs to the husband of the deceased. Besides, it was also
alleged that the husband of the deceased was demanding rupees eleven lakhs
which was available in the bank account of the deceased in order to finance the
MBA course of the Petitioner.
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7. It was alleged that on 09/03/17, the "in laws" of the deceased got her foetus
aborted by Dr. Meena Agarwal at CHL Hospital in Indore and on the next day,
they sent the deceased alone to her parental home on a bus, in a "pitiable"
condition. On 14/08/17, a day prior to the deceased committing suicide, the
deceased is stated to have celebrated her husband's birthday at Bhopal and sent her
husband and her in laws, the photographs of the celebration and also informed
them over phone upon which, the deceased was allegedly taunted by her husband
for having celebrated his birthday at her parental home and thereby mentally
harassed the deceased. On account of these "taunts" and the demand for dowry
and the mental and physical harassment meted out to the deceased by her "in laws,
father in law, mother in law, brother in law, husband" the deceased committed
suicide on 15/08/17. This is the long and short of the allegations against the
Petitioner and other co-accused persons, as is borne out in the FIR.

8. In the course of the investigation, the police recorded the statement of the
witness u/s. 161 Cr.P.C. Briefly, the Court feels it essential to discuss the alleged
involvement of the Petitioner as disclosed from the statements of the witnesses
u/s. 161 Cr.P.C. The statement of Devendra Saxena, the father of the deceased was
recorded u/s. 161 Cr.P.C on 19/08/17. The allegation against the Petitioner in the
statement of the father of the deceased is omnibus and highly generalised. The
only allegation seen is “3mgHl @) ATH IV GFAAT 3R YR A1D T HAR AT IR
QAR PN AT ASDI UR BYAT & oIy T919 941 X2 o T71 AR Wi SR yarfsd sad
o1 ” The second statement recorded by the police u/s. 161 Cr.P.C is that of the uncle
of the deceased, also on 19/08/17. He is Rajendra Saxena and he alleges that “wg
o9 WY U 93 A1 tdw WA =R BAUT R@arsi srai- gAred) |iure SIrdr
ofT, Al |IS $adl AT 3, YW & YR dldl 914, YR, qdx, a1 ufd |+ wem=
Hd IEd 2 3R TU B AT PR @ © | g W 7 A Y3 T AR IR garm o
@1 YRT dlel Y31 gaTfSd Hed 27

9. The next witness whose statement has been recorded by the police u/s.
161 Cr.P.C is Ms. Kanchan Kishore Shrivastava, a friend of the family.
This witness, whose statement u/s. 161 Cr.P.C is recorded on 22/09/17, says
“fe=Tiar 23 WS 2017 919 YN AIuTe 3 At 3R gl faedt at 49 ys1 g «ar Svm
2 gaell Fl 81 IE 81 A1 diell W T Q9% S A 991 99w g3 AR 91 A%
Aiqrge W dis f&An...7 | The next statement is that of Mrs. Meena Saxena. She is
the mother of the deceased. The allegations against the Petitioner as per her
statementu/s. 161 Cr.P.C are ... 3mg™l & A1e1 dla el Ga@-1 |1 st o] wa=m
QAR Iy GRIAT As D IPHI UR ¥Ul & ol T91d 911d & T=AT AT YdIfSd HR IR
i d o 48 sl &1 BI4 W B foram o a1 W T8 B <d AL LI BT
QIR IHY TSR & Ul A1 ARAT AT 991 UGS dTell -l 8 b +Y a8 Fdav =1}
I € garfsd &xar o1 | The aforementioned is the material on record against the
Petitioner.
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10. The Petitioner and the other co-accused persons applied for
anticipatory bail and the same was granted to them by this Court. After
investigation, the police filed the charge sheet against all the accused persons for
offences u/s. 498-A, 304-B of the IPC and setions 3 and 4 of the Dowry
Prohibition Act, 1961. The Petitioner moved an application u/s. 227 Cr.P.C before
the Ld, Trial Court praying for a discharge. The Petitioner had filed several
documents from his side to show how he has been falsely implicated only to
wreck vengeance on the entire family. The impugned order dated 16/04/18, by
which the discharge application filed by the Petitioner was dismissed is from page
22 to 24 of the revision petition. In paragraph 5 of the impugned order, the Ld.
Trial Court has held that at the time of framing charges the Court only has to see
the prima facie evidence against the accused persons on the basis of the material
filed along with the charge sheet and the probative value of the evidence is not to
be gone into. The legal position appreciated by the Ld. Court below cannot be
faulted which, brings us back to the primary question involved in this case that if
the police had, in the course of investigation also taken the defence of the accused
into reckoning, it may then have arrived at an entirely different conclusion and
may not have filed a charge sheet against the Petitioner. The Ld. Counsel for the
Petitioner submits that even if the entire evidence of the prosecution is taken as
indelible truth, the same does not disclose a prima facie case against the
Petitioner. The Ld. Counsel for the Petitioner has also argued that the police never
investigated into the flimsy and flippant allegations levelled against the Petitioner
and had the police investigated as to where the Petitioner was during the eight
months after the marriage of the deceased with the brother of the Petitioner, it
would have been convinced that the Petitioner was, for most of the time, in
Bangalore and in Mumbai. He further states that had the police investigated into
the WhatsApp conversations between the Petitioner and the deceased it would
have been convinced that there was great bonhomie between the Petitioner and
the deceased and that the omnibus allegations levelled by the parents of the
deceased against the Petitioner were completely untenable.

11. The Petitioner has averred that at the time of the deceased committed
suicide, he was working in Mumbai and also pursing (sic : pursuing) his diploma
in Management. In this regard, the Petitioner has drawn the attention of this Court
to the certificate issued by SPJIMR Institute of Management, Mumbai dated
October 10, 2017, which reveals that the Petitioner was pursuing his Post
Graduate Diploma in Management from the said institute for the session 2017 -
2019. There is a letter dated 10/10/17 issued to the Petitioner by the same
institution that he is guilty of continued absence from the course and that he would
have to start afresh. The prolonged period of absence mentioned by the institution
is, according to the Ld. Counsel for the Petitioner, the time the Petitioner was
awaiting a decision on his anticipatory bail application pending before this Court.
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Ld. Counsel for the Petitioner has also stated that the Petitioner had to lose a year
on account of the false implication in this case. Another certificate issued by the
Multinational Company Qualcomm India Private Ltd., reveals that the Petitioner
was working with the said company from 23/06/14 to 12/06/17. In short, the Ld.
Counsel for the Petitioner has submitted that had the police investigated into the
case of the Petitioner impartially, it would not have charge sheeted him.

12. The Ld. Counsels for the State and objector/ complainant have argued that
the well settled principal (sic : principle) of law at the stage of framing charges by
the Trial Court, is to see if there exists a prima facie case against the accused. A
roving equity into the probative value of the evidence is uncalled for. They have
further submitted that the case of the Petitioner that he was at Bangalore and
Mumbai pursuing his job and education is his defence which the Petitioner has to
prove by adducing evidence at the appropriate stage. Further, it is submitted that
the Petitioner has been named by the witnesses and a role is attributed to him.
Whether the said act of the Petitioner stands proved or not is a matter for the Trial
Court to assess. As regards the investigation by the police, the State and the
Objector have submitted that the duty of the police is to see if the evidence
accumulated in the course of investigation reveal an indictable case against the
accused and its not the job of the police to asses the evidence from the standpoint
of whether, the case would end in a conviction or an acquittal. They had thus
prayed that there is no error in the order framing charge and that the petition filed
by the Petitioner deserves to be dismissed and the Petitioner be asked to stand trial.

13.  Heard the Ld. Counsels for the parties and perused the documents on
record. The evidence on record against the Petitioner reveals that his involvement
if any, appears to be peripheral. However, the questions that this case raise, as
mentioned earlier in paragraph 2 of this order, is the approach of the police while
investigating a charge against a prospective accused. Investigation is an executive
act with far reaching legal implications for the accused. A fair investigation cannot
mean an investigation only from the stand point of the victim alone. The right to a
fair trial of the accused in fact commences from the stage of investigation itself. A
result of a biased investigation continues to flow through the course of the trial. A
fair investigation inheres in Article 14 and 21 of the Constitution.

14. A fair investigation is not only a constitutional and statutory mandate on
the State but a solemn duty owed by the State in the fulfilment of its commitment
towards international covenants to which it is a signatory. India is a signatory to
the Universal Declaration of Human Rights (hereinafter referred to as "UDHR").
Article 7 of the UDHR reads, All are equal before the law and are entitled
without any discrimination to equal protection of the law. All are entitled to
equal protection against any discrimination in violation of this Declaration
and against any incitement to such discrimination. This is akin to the
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protection provided by Article 14 of the Constitution which guarantees equality
under the law and equal protection of the Law. However, the said protection is also
available for a person accused of an offence. Procedure established by law
requires the police to be fair in investigation which is to be carried out from the
standpoint of the accused also.

15. The term "Investigate" has been defined as " 1. To inquire into (a matter)
systematically; to make (a suspect) the subject of a criminal inquiry <the
police investigated the suspect's involvement in the murder>. 2. To make an
official inquiry <after the judge dismissed the case, the police refused to
investigate further>'""". "Investigation" has been defined as "The activity of
trying to find out the truth about something, such as crime, accident, or
historical issue; esp., either an authoritative enquiry into certain facts, as by
a legislative committee, or systematic examination of some intellectual
problem or empirical question, as by mathematical treatment or use of the
scientific method"”.

16. Emphasising on the importance of a fair investigation as an integral step in
the dispensation of justice, the Supreme Court observes '""What is of importance
is that as justice must not only be done but it must also appear to have been
done, similarly, investigation must not only be fair but must appear to have
been conducted in a fair manner'’. Again, the Supreme Court while
highlighting the necessity of a fair and proper investigation in the establishment of
the rule of law held " A fair and proper investigation is always conducive to the
ends of justice and for establishing the rule of law and maintaining proper
balance in law and order. These are very vital issues in a democratic setup
which must be taken care of by the courts"".

17. Talking about the onerous task upon the police to conduct a fair
investigation and while highlighting the role of the investigating agency, the
Supreme Court held "There is a very high degree of responsibility placed on
an investigating agency to ensure that an innocent person is not subjected to
a criminal trial. This responsibility if coupled with an equally high degree of
ethical rectitude required of an investigating officer or an investigating
agency to ensure that the investigations are carried out without any bias and
are concluded in all fairness not only to the accused person but also the victim
of any crime, whether the victim is an individual or the State"’. Elevating a
fair investigation to the status of a Human Right, the Supreme Court held

" Black's Law Dictionary - Tenth Edition

* Black's Law Dictionary - Tenth Edition

¥ Common Cause Vs. Union of India - (2015) 6 SCC 332, para 35

‘ Azija Begum Vs. State of Maharashtra - (2012) 3 SCC 126, para 13
* Common Cause Vs. Union of India - (2015) 6 SCC 332, para 31
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"......Fairness in investigation as also trial is a human right of an accused. The
state cannot supress any vital document from the Court only because the
same would support the case of the accused""’.

18. Under the Criminal Procedure Code, 1973 (hereinafter referred to as
the "Code"), the definition of investigation in section 2(h) reflects that
it entails the "collection of evidence" by the police or any other person authorised
by a Magistrate. The same process of assimilating and appreciating evidence to
see if on the basis of it a person can be put to trial, when done by a Magistrate, is
defined in section 2(g) of the Code as an Inquiry.

19. Investigation is an executive action with serious implications to the legal
and constitutional rights of an individual. In Administrative Law, the concept of
acting fairly involves "Where an Act of Parliament confers upon an
administrative body functions which involve its making decisions which
affect to their detriment the rights of other persons or curtail their liberty to
do as they please, there is a presumption that Parliament intended that the
administrative body should act fairly towards those persons who will be
affected by their decisions'’.

20. Thus, it is seen that investigation is an executive power vested in the
police under the Code, generally. There are other Special Statutes which may
provide for additional or different powers of investigation to the police for the
investigation of the offence laid down in the Special Statute. Thus, "......the
investigation of an offence is the field exclusively reserved for police officers
whose powers in that field are unfettered so long as the power to investigate
into the cognisable offences is exercised legitimately and in strict compliance
with the provision of the Code of Criminal Procedure 1973...."".

21. Authority without responsibility or accountability, leads to a
reprehensible situation where the abuse of authority, or its use with a shade of
bias, can render worthless all the hallowed rights of the individual articulated in
the Constitution. Investigative powers of the police are not merely an "Authority"
but also a "Responsibility". Where the police have vast powers of arrest, search
and seizure in the course of an investigation, it also has the hallowed
responsibility of being fair in the conduct of investigation. Fairness in
investigation can never mean accepting the case put forward by the complainant
as the gospel truth but would involve in its scope, considering the case put forth by
the accused in his defence. Undoubtedly, the accused is clothed with the right
against self-incrimination and many an accused prefers to hold his peace, but
where the accused informs the police about his innocence and even offers

¢ Samadhan Dhudaka Koli Vs. State of Maharashtra (2008) 16 SCC 705 - Page 705, Para 12
7 Administrative Law - Tenth Edition - H.W.R. Wade & C.F. Forsyth, Page 415
’ Halsbury's LAWS OF INDIA - Second Edition Vol. 12(2) - Page 1 to 2
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evidence to establish the same, such evidence is either not received by the police
or after receiving it, it is lost is the pages of the inner case diary. Investigation into
the defence of the accused is seldom done. Where the accused provides credible
material to the police to investigate and ascertain his innocence, it is the bounden
duty of the police to investigate into the version put forward by the accused
though, it is well within its right to arrive at a finding after such investigation, that
the defence put forth by the accused is not credible and reject the same by
giving reasons.

22.  When Article 21 of the Constitution provides that '"No person shall be
deprived of his life or personal liberty except according to procedure
established by law", a fair and unbiased investigation by the police into the
defence put forth by an accused, inheres in the "procedure established by law" of
Article 21. Thus, ignoring the defence of the accused in the course of
investigation, the same would result in a violation of the right of the accused under
Article 21 of the Constitution as such a one-sided investigation imperils the
accused by exposing him to an arrest and custody, though innocent.

23.  Investigations into certain offences like 498-A and offences falling in the
penumbra of a civil and criminal liability, the police or the investigative agency
would do well to invite from the accused, his version, even if not offered. Many a
times, considering the case of the accused may reveal the nonexistence of
criminal liability upon the accused. As investigation is the ascertainment of truth,
the same can be done only by analysing the case of both, the complainant and the
accused. The shortage of manpower and expenditure are not viable excuses
available to the police for not investigating into the defence put forth by
the accused.

24. Thus, this court concludes (a) that a fair investigation is one which is done
for the purpose of unearthing the truth and not for the sole purpose of securing a
conviction. It goes without saying that where the police would ensure that an
accused is tried and convicted on account of adequate evidence to prove his guilt,
it would also close the case against the innocent where there is no evidence to
sustain a reasonable prospect of conviction. (b) that a fair trial entails considering
the defence of the accused and investigating the same to ascertain if the
allegations levelled by the Complainant against the accused appear to be prima
facie true or whether the consideration of the material put forth by the accused,
renders the allegations against him, as levelled by the Complainant,
highly improbable.

25. The facts in the instant case reveal that the police could have and should
have investigated into the allegations against the Petitioner and ascertained the
veracity of the charges against him, as the Petitioner was staying in a different
State, pursing (sic : pursuing) his education and profession, and was away from
the deceased and his brother and also away from his parents and therefore, the
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probability of him being particeps criminis in the offence u/s. 498-A, 304-B and 3
and 4 of the Dowry Prohibition Act, was so extremely improbable and its clear
that the Petitioner was roped in to wreck vengeance on the entire family of the
Petitioner. Even otherwise, the allegations against the Petitioner, are so
generalised, omnibus and flippant that the same do not disclose a prima facie case
against the Petitioner.

26. Thus, this petition succeeds and the impugned order dated 16/04/18,
passed by the Court of the Ld. XVIII Additional Sessions Judge, Bhopal in
Sessions Trial No. 192/2018 (State of Madhya Pradesh [through P.S. Chunabhatti,
Bhopal] Vs. Utkarsh Saxena) whereby, the Ld. Trial Court was pleased to frame
charges against the Petitioner for offence u/s. 304-B and 498-A IPC and 3/4 of the
Dowry Prohibition Act is set aside and the Petitioner is discharged.

Revision allowed
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A. Juvenile Justice (Care and Protection of Children) Act, 2015
(20f2016), Section 12, Criminal Procedure Code, 1973 (2 0f 1974), Section 438
and Penal Code (45 of 1860), Sections 498-A, 376, 506(B) & 34 — Anticipatory
Bail—-Held — Charge sheet against co-accused persons has been filed and only
allegation against present applicant is in respect of criminal intimidation —
From the very nature of allegations, it is fit case for grant of anticipatory bail
—Application allowed. (Paras 28t0 30)
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Section 438 — Anticipatory Bail — Maintainability of Application — Held —
Remedy of seeking anticipatory bail u/S 438 Cr.P.C. by a juvenile is
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maintainable — No provision in the Act of 2015 either expressedly or by

necessary implication, excludes applicability of Section 438 of the Code —

Section 10 & 12 of the Act 0f 2015 do not bar the remedy of anticipatory bail.
(Para 24 & 26)
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C. Criminal Procedure Code, 1973 (2 of 1974), Section 438 and
Penal Code (45 of 1860), Section 11 — Anticipatory Bail — Term “any person” —
Held — The word “any person” as referred in Section 438 Cr.P.C. and as
defined in Section 11 IPC gives liberty to a child in conflict with law to prefer
anticipatory bail u/S 438 Cr.P.C. (Paras 18,19 & 22)
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D. Juvenile Justice (Care and Protection of Children) Act, 2015
(20f2016), Section 10 & 12— Words “arrest”, “detained” and “apprehended” —
Held — In the Act of 2015, the word “apprehended” or “detained” has been
used in place of “arrest” which indicates the legislative intent that juvenile
cannot be placed under harsh or embarrassing conditions — Remedy of
Section 438 Cr.P.C. to a juvenile furthers the legislative intent of Act 0f 2015.
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V.D. Sharma, for the applicant.
Ravindra Singh, P.P. for the non-applicant/State.

ORDER

ANAND PATHAK, J.:-This is first bail application under Section 438 of
the Code of Criminal Procedure, 1973 (hereinafter referred to as 'the Code') at the
instance of a juvenile (aged 15 years 11 months 23 days at the time of commission
of offence) for the alleged offence under Sections 498-A, 376, 326-A, 506(B) and
34 of IPC registered at crime No.264/2018 at Police Station Kumbbhraj
District Guna.

2. Atthe outset, learned counsel for the respondent/State raised the objection
regarding maintainability of application for anticipatory bail under Section 438 of
the Code at the instance of a Juvenile, therefore, before adverting to the merits of
the case, question of maintainability of application at the instance of juvenile
under Section 438 of the Code is decided.

3. As per the case of prosecution, prosecutrix is sister-in-law (Bhabhi) of
present applicant because she is married to her brother Arbaz Khan. After
marriage of the prosecutrix on 01-11-2017, when she and her parents did not
satiate the dowry demand of family members of in-laws, then she was subjected to
physical and mental abuse. On 22-05-2018 when she was sleeping, her brother-in-
law Shahbaz Khan (Devar) knocked the door and after entering the room, raped
her. Immediately thereafter, present applicant came to her and threatened her for
life if she discloses this incident to anybody. Acid was also thrown over her.
Therefore, report was lodged on which, FIR was registered, case was taken into
investigation and application under Section 438 of the Code was preferred before
the Sessions Court. Same was rejected. Therefore, this application has
been preferred.

4. It is submitted by learned counsel for the applicant that the application
under Section 438 of the Code is maintainable and no bar is being created by
Section 12 of the Juvenile Justice (Care and Protection of Children) Act, 2015
(hereinafter referred to as 'the Act of 2015"). He referred Section 12 of the Act of
2015 to take argument further by making submission that although Section 12
contemplates grant of bail when juvenile (Child In Conflict with Law) is arrested
or detained by the police or appears or brought before Juvenile Justice Board, but
from perusal of Section 12 of the Act of 2015, it cannot be gathered that
anticipatory bail under Section 438 of the Code is barred in specific terms. Thus,
Section 12 of the Act of 2015 nowhere bars the anticipatory bail. While referring
Sections 4 and 5 of the Code, it is further submitted that the Act of 2015 does not
regulate procedure in any way where remedy of Section 438 of the Code is
altogether wiped out in respect of Juvenile or Child In Conflict with Law
(hereinafter referred as 'CICL'). He relied upon the judgment rendered by the
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High Court of Kerala at Ernakulam in the matter of Mr. X S/o Baby V.M. Vs. The
State of Kerala passed on 05-06-2018 in Bail Application No.3320 of 2018.
According to him, the said judgment has considered the judgment of Division
Bench of Chhattisgarh High Court in the case of Sudhir Sharma Vs. State of
Chhattisgarh passed on 03-03-2017 in MCRCA No.549 of 2016 wherein
application under Section 438 of the Code was found to be maintainable in
respect of juvenile .

5. On the basis of judgments referred above, learned counsel for the
applicant submits that the application under Section 438 of the Code is
maintainable. He argued on merits also while making submission that applicant is
juvenile and she has been falsely implicated in the case because in a matter like
offence under Section 498-A of IPC it is an usual practice to rope in all the
members of the family by levelling false and improper allegations to build
pressure over the family. In such circumstances, he prayed for anticipatory bail
under Section 438 of the Code.

6. Learned counsel for the respondent/State opposed the prayer made by the
applicant and submitted that the application under Section 438 of the Code is not
maintainable because Section 12 of the Act of 2015 bars such application. He
opposed the prayer of grant of anticipatory bail on the basis of merits also.

7. Heard learned counsel for the parties at length and perused the case diary.

8. The first and foremost question under consideration of this Court is
maintainability of application under Section 438 of the Code for anticipatory bail
at the instance of juvenile or a CICL. It is pertinent to mention that Bail has not
been defined in the Code, therefore, exact meaning and import of bail is to be
derived from Law Lexicon or Legal Dictionaries or through Common Law
procedure.

Black's Law Dictionary defines the bail as " A security such as cash or a
bond; especially, security required by a Court for the release of a Prisoner who
must appear at future time".

Concise Law Dictionary (Fourth Edition 2012 Lexis Nexis) defined the
bail "To set at liberty a person arrested or imprisoned, on security being taken for
his appearance on a day and a place certain, which security is called bail".

Duhaime's Law Dictionary has defined the bail as "The pledge of cash or
property to secure the release of a thing or person which would otherwise be held
in custody."

In R. Vs. Yue, a 2007 decision of the Ontario Court of Appeal, Justice Mc
Pherson used these words:
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"... bail is not jail. (B) ail is what an accused person seeks in order to stay
out of jail.

"In saying this, I do not suggest that bail is not a restraint on the liberty of an
accused person. It is a restraint and, where there are strict hai/ conditions, it can be
a serious restraint. However, ... there is a fundamental difference between bail and
jail. The natural meaning of these words - known at a practical, common sense
level by all accused persons who seek bail - is that the pith and substance of bail is
liberty, whereas the essence of jail is a profound loss of liberty."

9. Besides taking guidance from the definition and judgment as referred
above, concept of bail can be deciphered by taking the note of the following
facts that:

i- Period of detention under arrest is troublesome and is far
from anybody's liking.
ii- According to Criminal Jurisprudence, person is deemed to be

innocent unless contrary is proved against him.

11i- Before person is found guilty he should not undergo
hardship more than what is absolutely necessary.

On such tenets of Criminal Jurisprudence, concept of Bail
rests.

10. In the Code, anticipatory bail is provided under Section 438 whereas
Section 439 of the Code provides for remedy of bail when any person is in
custody.

11. Sections 4 and 5 of the Code have important bearing in the controversy
because Section 4 mandates that all offences under the IPC shall be investigated,
enquired into, tried and otherwise dealt with according to the provisions contained
in the Code but subject to any enactment for the time being in force regulating the
manner or place of investigation, enquiry etc. Besides that, Section 5 of IPC is
saving clause which gives sufficient leverage regarding procedure to the special
or local law for the time being in force or any special form of procedure
prescribed, by any other law for the time being in force regarding jurisdiction or
authority etc. Therefore, it is to be seen whether the Act of 2015 provides any
special procedure by which Section 438 of the Code has been ousted from the
purview of the Actof2015.

12. Chapter IV of the Act of 2015 (Procedure In Relation to Children In
Conflict with Law) deals with procedure. Relevant provisions under the Act may
be now adverted to. Section 10(1) of the Actreads as under:
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" 10. (1) As soon as a child alleged to be in conflict with law is
apprehended by the police, such child shall be placed under the charge
of the special juvenile police unit or the designated child welfare police
officer, who shall produce the child before the Board without any loss of
time but within a period of twenty-four hours of apprehending the child
excluding the time necessary for the journey, from the place where such
childwas apprehended.: Provided that in no case, a child alleged to be in
conflictwith law shall be placed in a police lockup or lodgedin ajail.”

Section 12 of the Act of 2015 provides as under:

" 12. (1) When any person, who is apparently a child and is alleged to
have committed a bailable or non-bailable offence, is apprehended or
detained by the police or appears or brought before a Board, such
person shall, notwithstanding anything contained in the Code of
Criminal Procedure, 1973 or in any other law for the time being in force,
be released on bail with or without surety or placed under the
supervision of a probation officer or under the care of any fit person:

Provided that such person shall not be so released if there
appears reasonable grounds for believing that the release is likely to
bring that person into association with any known criminal or expose
the said person to moral, physical or psychological danger or the
person's release would defeat the ends of justice, and the Board shall
record the reasons for denying the bail and circumstances that led to
such a decision.

(2) When such person having been apprehended is not released on
bail under subsection (1) by the officer-in-charge of the police station,
such officer shall cause the person to be kept only in an observation
home in such manner as may be prescribed until the person can be
brought before a Board.

(3) When such person is not released on bail under subsection (1) by
the Board, it shall make an order sending him to an observation home or
aplace of safety, as the case may be, for such period during the pendency
of the inquiry regarding the person, as may be specified in the order.

(4) When a child in conflict with law is unable to fulfil the conditions
of bail order within seven days of the bail order, such child shall be
produced before the Board for modification of the conditions of bail."”

13.  Perusal of Chapter IV specially Sections 10 and 12 of the Act of 2015
indicates that legislature has used the word "apprehend or detained" in respect of
restricting liberty of a juvenile and deliberately not used the word "arrest" as
provided under Section 46 of the Code wherein procedure has been prescribed
how Arrestis to be made. Purpose is obvious because legislative intent is to handle
the juvenile with care because of tender age, impact of social development over
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juvenile and avoidance of harshness of the procedure, so that it may not adversely
affect the mental makeup of a juvenile and therefore, the word has been coined
"Child In Conflict with Law". Child has not been referred as accused but with
some related terms to scale down the gravity of alleged misdeed or offence.
Section 10 of the Act of 2015 empowers the police for apprehending a child
alleged to be in conflict with law. It does not provide arrest of a child alleged to be
in conflict with law. As per Section 12 of the Act of 2015, when a person who is
apparently a child and alleged to have committed bailable or non-bailable offence
is apprehended or detained by the police or appears or brought before Juvenile
Justice Board such person shall notwithstanding anything contained in the Code
or in any other law for the time being in force, be released on bail unless the Board
is satisfied that there are reasonable grounds for believing that granting bail to him
is likely to bring him into association with any known criminal or expose him to
moral, physical or psychological danger or his release would defeat the ends
ofjustice.

14.  Section 12(1) of the Act of 2015 to a larger extent obliterates distinction
between bailable or non-bailable offences as far as CICLis concerned because
whatever be the nature of offence bailable or non-bailable, he is entitled to be
released on bail unless the proviso to that provision applies. Section 12(1) of the
Act of 2015 deals with a situation where CICL is apprehended or detained by the
police or appears or brought before the Board, therefore, it contemplates a
situation where a person is apprehended or detained. Therefore, objection was
raised by the Government counsel that it indicates legislative intent that no
remedy of anticipatory bail exists for a juvenile. Government counsel also pressed
over the expression "notwithstanding anything contained in the Code of Criminal
Procedure, 1973" to submit that only remedy for a juvenile or CICL appears to
have regarding bail once he is apprehended or detained. Therefore, it is to be seen
whether the expression as referred above would create bar for anticipatory bail
under Section 438 of the Code or not. In fact Section 12(1) of the Act of 2015 only
deals in respect of procedure when a juvenile is apprehended or detained. It
nowhere excludes remedy of Section 438 of the Code in expressed or implied
terms because if legislative intent would have been to bar the remedy of Section
438 of the Code then the said remedy would have been categorically incorporated
in the statute. It nowhere refers bar in specific terms. Remedy of anticipatory bail
under Section 438 of the Code is a substantive right of a person in case of his arrest
or detention and is getting its source from Article 21 of the Constitution of India
regarding personal liberty. Therefore, seeking anticipatory bail is a
substantive right.

15. Chapter IV of the Act of 2015 deals with procedure and usually, chapter
which prescribes Procedure for a Statute does not deal in respect of Substantive
Rights. Therefore Chapter IV of the Act of 2015 is to be seen holistically and
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inference can only be drawn on the basis of language of Section 12(1) of the Act of
2015 which deals in respect of particular exigency (i.e. when CICL is
apprehended) rather than crystallizing other substantive right (i.e. regarding
anticipatory bail under Section 438 of Code). Chapter IV of the Act of 2015 deals
with procedure which includes Sections 10 and 12 and it nowhere bars the
application under Section 438 of the Code.

16. Section 12 of the Act of 2015 only put a juvenile/CICL in better position
vis-a-vis any other person facing same allegations. Use of expression
"notwithstanding anything contained in the Code of Criminal Procedure, 1973"
does not mean ouster of remedy of Section 438 of the Code but it refers ouster of
other strict conditions contained in Section 439 of the Code which incorporates
conditions under Section 437(3) of the Code also as well as a situation under
Section 439 (2) of the Code wherein procedure for cancellation of bail is also
provided. Expression "notwithstanding anything contained in the Code of
Criminal Procedure, 1973" means the conditions incorporated under Section 437
and 439 of the Code would not operate against a juvenile because a juvenile has to
be handled with care so that his future and his life may not spoil at the altar of
allegations and rigours of investigation and procedure. Relaxation regarding
formalities of Section 439 of the Code does not mean that Section 12 of the Act of
2015 creates bar for Section 438 of the Code.

17. One more point needs to be addressed is use of word "apprehended" or
"detained" instead of "arrest" and it indicates legislative intent that a juvenile
cannot be placed under harsh or embarrassing condition when legislative intent is
so sensitive towards cause of juvenile then it cannot be presumed (in absence of
any expressed provision) that remedy of Section 438 of the Code is barred, rather
the maintainability of Section 438 of the Code takes spirit of the Act of 2015
further and in fact the remedy of anticipatory bail is in line with legislative intent
as well as object of the enactment to a higher level because in a particular
condition if remedy of Section 438 of the Code is treated as barred then only on the
pretext of allegations, criminal law will set into motion against a juvenile and even
apprehended or detained (not arrested) would cause social and psychological
impact on a juvenile and that cannot be the intention of the legislature at the time
of framing enactment which is based upon Reformatory Connotation, than the
punitive in nature, therefore, interpretation which takes legislative intent further
needs to be adopted. Remedy of Section 438 of the Code for anticipatory bail to a
juvenile furthers the legislative intent of the Act of 2015.

18.  The word "any person" as has been referred in Section 438 of the Code has
been defined in Section 11 of IPC which reads as under:

"Section 11. Person".—The word "person" includes any Company
or Association or body of persons, whether incorporated or not."
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19. The inclusive nature of definition of Person gives liberty to a
juvenile to prefer anticipatory bail under Section 438 of the Code.

20. Sections 4 and 5 of the Code contemplate a situation wherein procedure is
barred by any special law in specific terms but perusal of Sections 10 and 12 of the
Act of 2015 nowhere bars the provisions of Section 438 of the Code in specific
terms. Only on the basis of reference of grant of bail when juvenile is apprehended
does not ipso facto mean exclusion of the remedy of Section 438 of the Code
which deals with personal liberty of a person which is basic tenets and rights
envisaged under Article 21 of Constitution of India and the Constitutional Bench
of Hon'ble Apex Court in the celebrated judgment in the matter of Gurbaksh Singh
Sibbia Vs. State of Punjab, AIR 1980 SC 1632 has held as under:

" Section 438(1) of the Code lays down a condition which has to be
satisfied before anticipatory bail can be granted. The applicant must
show that he has "reason to believe" that he may be arrested for a non-
bailable offence. The use of the expression "reason to believe" shows
that the belief that the applicant may be so arrested must be founded on
reasonable grounds. Mere 'fear is not 'belief ' for which reason it is not
enough for the applicant to show that he has some sort of a vague
apprehension that some one is going to make an accusation against him,
in pursuance of which he may be arrested. The grounds on which the
belief of the applicant is based that he may be arrested for a non-
bailable offence, must be capable of being examined by the court
objectively, because it is then alone that the court can determine whether
the applicant has reason to believe that he may be so arrested. Section
438(1), therefore, cannot be invoked on the basis of vague and general
allegations, as if to arm oneself in perpetuity against a possible arrest.
Otherwise, the number of applications for anticipatory bail will be as
large as, at any rate, the adult populace. Anticipatory bail is a device to
secure the individual's liberty, it is neither a passport to the commission
of crimes nor a shield against any and all kinds of accusations, likely or
unlikely.

Any order of bail can, of course, be effective only from the time
of arrest because, to grant bail, as stated in Wharton's Law Lexicon, is to
'set at liberty a person arrested or imprisoned, on security being taken

for his appearance'. Thus, bail is basically release from restraint, more
particularly, release from the custody of the police. The act of arrest
directly affects freedom of movement of the person arrested by the
police, and speaking generally, an order of bail gives back to the
accused that freedom on condition that he will appear to take his trial.
Personal recognisance, suretyship bonds and such other modalities are
the means by which an assurance is secured from the accused that
though he has been released on bail, he will present himself at the trial of
offence or offences of which he is charged and for which he was arrested.
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The distinction between an ordinary order of bail and an order of
anticipatory bail is that whereas the former is granted after arrest and
therefore means release from the custody of the police, the latter is
granted in anticipation of arrest and is therefore effective at the very
moment of arrest. Police custody is an inevitable concomitant of arrest
for non-bailable offences. An order of anticipatory bail constitutes, so to
say, an insurance against police custody following upon arrest for
offence or offences in respect of which the order is issued. In other
words, unlike a post-arrest order of bail, it is a pre-arrest legal process
which directs that if the person in whose favour it is issued is thereafter
arrested on the accusation in respect of which the direction is issued, he
shall be released on bail. Section 46(1) of the Code of Criminal
Procedure which deals with how arrests are to be made, provides that in
making the arrest, the police officer or other person making the arrest
"shall actually touch or confine the body of the person to be arrested,
unless there be a submission to the custody by word or action". A
direction under section 438 is intended to confer conditional immunity
from this "touch’ or confinement."

21. Later on, the Supreme Court in the case of Siddharam Satlingappa Mhetre
Vs. State of Maharashtra, AIR 2011 SC 312 reiterated the concept of personal
liberty in the following words:

" 17. It is clear from the Statement of Objects and Reasons that the
purpose of incorporating Section 438 in the Cr.P.C. was to recognize the
importance of personal liberty and freedom in a free and democratic
country. When we carefully analyze this section, the wisdom of the
legislature becomes quite evident and clear that the legislature was keen
to ensure respect for the personal liberty and also pressed in service the
age-old principle that an individual is presumed to be innocent till he is
found guilty by the court.

54. Blackstone in " Commentaries on the Laws of England”, Vol.1,
p-134 aptly observed that " Personal liberty consists in the power of
locomotion, of changing situation or moving one's person to whatsoever
place one's own inclination may direct, without imprisonment or
restraint unless by due process of law".

55. According to Dicey, a distinguished English author
of the Constitutional Law in his treatise on Constitutional Law observed
that, "Personal liberty, as understood in England, means in substance a
person's right not to be subjected to imprisonment, arrest, or other
physical coercion in any manner that does not admit of legal
Justification.” [Dicey on Constitutional Law, 9th Edn., pp.207-08].
According to him, it is the negative right of not being subjected to any
form of physical restraint or coercion that constitutes the essence of
personal liberty and not mere freedom to move to any part of the Indian
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territory. In ordinary language personal liberty means liberty relating to
or concerning the person or body of the individual, and personal liberty
in this sense is the antithesis of physical restraint or coercion.

62. This court defined the term "personal liberty" immediately after
the Constitution came in force in India in the case of A. K. Gopalan v.
The State of Madras, AIR 1950 SC 27. The expression 'personal liberty'
has wider as well narrow meaning. In the wider sense it includes not only
immunity from arrest and detention but also freedom of speech,
association etc. In the narrow sense, it means immunity from arrest and
detention. The juristic conception of 'personal liberty', when used the
latter sense, is that it consists freedom of movement and locomotion.

63. Mukherjea, J. in the said judgment observed that 'Personal
Liberty"means liberty relating to or concerning the person or body of the
individual and it is, in this sense, antithesis of physical restraint or
coercion.' Personal Liberty' means a personal right not to be subjected
to imprisonment, arrest or other physical coercion in any manner that
does not admit of legal justification. This negative right constitutes the
essence of personal liberty.

64. In Kharak Singh v. State of U.P. and OtherAIR 1963 SC 1295,

Subba Rao, J. defined personal liberty, as a right of an individual to be

free from restrictions or encroachment on his person whether these are

directly imposed or indirectly brought about by calculated measure. The

court held that 'personal liberty' in Article2lincludes all varieties of
freedoms except those included in Article 19.

65. In Maneka Gandhi v. Union of India and Another(1978) 1 SCC 248,

this court expanded the scope of the expression 'personal liberty' as used
in Article 21of the Constitution of India. The court rejected the argument
that the expression 'personal liberty' must be so interpreted as to avoid
overlapping between Article 21and Article 19(1).1t was observed: "The

expression 'personal liberty' in Article 21 is of the widest amplitude and
it covers a variety of rights which go to constitute the personal liberty of
a man and some of them have been raised to the status of distinct
Sfundamental rights and given additional protection under Article 19.

22. Therefore, Sections 4 and 5 of the Code would be applicable in absence of
any contrary provisions in the Special Act or in special provision excluding the
jurisdiction and applicability of the Code in specific terms. The word "any person"
as referred in Section 438 of the Code and as defined in Section 11 of IPC gives
liberty to a Child In Conflict with Law to prefer anticipatory bail under Section
438 of the Code.

23. The Hon'ble Apex Court while considering the import of these provisions
of the Code has held in the case of Vishwa Mitter Vs. O.P. Poddar, AIR 1984 SC 5
in the following words:
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" Generally speaking, anyone can put the criminal law in motion unless
there is a specific provision to the contrary. This is specifically indicated
by the provision of sub-sec. (2) of Sec. 4 which provides that all offences
under any other law-meaning thereby law other than the Indian Penal
Code shall be investigated, inquired into, tried, and otherwise dealt with

according to the provisions in the Code of Criminal Procedure, but
subject to any enactment for the time being in force regulating the
manner or place of investigating, inquiring into, trying or otherwise
dealing with such offences. It would follow as a necessary corollary that
unless in any statute other than the Code of Criminal Procedure which
prescribes an offence and simultaneously specifies the manner or place
of investigating, inquiring into, trying or otherwise dealing with such

offences, the provisions of the Code of Criminal Procedure shall apply in
respect of such offences and they shall be investigated, inquired into,

tried and otherwise dealt with according to the provisions of the Code of
Criminal Procedure."

24. Atthe cost of repeation (sic : repetition) , itis reiterated that no provision in
the Act of 2015, either expressedly or by Necessary Implication, excludes
applicability of Section 438 of the Code which provides for grant of anticipatory
bail. In absence of any special provision dealing with grant of anticipatory bail to a
juvenile/CICL the provisions contained in the Code regarding anticipatory bail
shall be applicable. The Act of 2015 even otherwise does not exclude general
application of the Code, therefore, it cannot be inferred that legislature intended to
give overriding effect to statutory scheme of the Act of 2015 over the provisions of
general application contained in the Code.

25. This Court is further augmented in its view by taking into consideration,
the judgment rendered by the Hon'ble High Court of Kerala in the matter of Mr. X
S/o Baby V.M. (supra) and the Division Bench judgment of Hon'ble Chhattisgarh
High Court in the matter of Sudhir Sharma (supra) wherein the application under
Section 438 of the Code has been found to be maintainable at the instance of
juvenile/CICL.

26. Remedy of seeking anticipatory bail under Section 438 of the Code by a
juvenile is maintainable and Sections 10 and 12 of Juvenile Justice (Care and
Protection of Children) Act, 2015 do not bar the remedy of anticipatory bail.

27 Therefore, in the cumulative analysis, this Court holds application under
Section 438 of the Code at the instance of the applicant who is juvenile (and
allegedly CICL) as maintainable and therefore, objection of the respondent/State
is overruled and the application is heard on merits.

28.  Applicant herein is aged 15 years 11 months 23 days at the time of
commission of offence and as per allegations as contained in the FIR itself she
threatened the prosecutrix that if she informed anybody regarding alleged rape
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committed by the applicant's brother then she will kill the prosecutrix. Although,
charge-sheet against the other co-accused persons have been filed but
investigation is going on against the present applicant under Section 173 (8) of
Cr.P.C., therefore, she is having her apprehension of detention.

29. Perusal of case diary, FIR and other documents indicate that charge-sheet
against the co-accused has been filed and only allegation against the present
applicant is in respect of criminal intimidation while other co-accused are facing
trial for the offence under Section 498-A as well as 376 of IPC and other offences.
Therefore, from the very nature of the allegations and facts situation of the case, it
is a fit case for grant of anticipatory bail.

30. Therefore, the application preferred by the applicant is allowed. It is
directed that applicant shall be released on bail in case of her arrest on furnishing
personal bond in the sum of Rs.25,000/- (Rs. Twenty Five Thousand Only) with
two solvent sureties of the like amount, who shall be her parents or other close
relatives, to the satisfaction of Arresting Authority/Investigating Officer.
Applicant shall appear before the Juvenile Justice Board as and when she is called
upon to do so.

31.  Taking into account the spirit and object of Section 74 of the Act of 2015
which prohibits disclosure of the identity of Child in Conflict with Law, this Court
intends not to disclose identity of the applicant and therefore, directs that name of
the applicant shall not be mentioned in the cause title of this order but her name
shall be referred as 'Miss A'.

32. In the result, application under Section 438 of the Code for anticipatory
bail is hereby allowed and disposed of.

Ordered accordingly.
Application allowed.
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MISCELLANEOUS CRIMINAL CASE
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A. Penal Code (45 of 1860), Sections 498-A, 304-B & 34 and

Criminal Procedure Code, 1973 (2 0f 1974), Section 482 — Quashment of FIR &
Criminal Proceedings — Held — Wife committed suicide after 7 yrs. of
marriage — Statements of brother-in-law and real brother of deceased do not
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specify any specific instances except for bald statement against entire family
of husband including 87 yrs. old grandmother — In suicide note, there is no
whisper of any kind of cruelty nor any kind of demand of dowry by
applicants — Statements recorded after 4 months of incident, also do not
establish prima facie commission of offence — FIR and criminal proceedings
quashed —Application allowed. (Paras10t0 12,17 & 18)

@. QS fedr (1860 @7 45), €IINTY 498—V, 304—d1 T 34 Ud QU8
qieaT wledl, 1973 (1974 &1 2). €T 482 — Y4 a1 9lddc7 T 310s®
sriaifear sifrafsa a1 o — afifaaiRa — faae @ 9ra 9 & g oo
a4 JATHEAT BIRT B — YRABT & ST va |1 A8 & $UF SUD ufad oI 87
qufy €] Afzd R IRAR & fd6g SR $UF & FdrEar iy fafifdse ger o1
Scal@ T8I B B — IATHTAT A H, JTATHIT gIRT A dl fHdl yHR &) Hxar
aor 7 & fefl 9eR @ B B HIT HX BT Scod@ & — TSI & 4 HIE D
yearq AffeaRad f6d ™ doua W yem gxear sruRe &1 SIRka f&Har s
T 81 Hd & — YW a1 yfddsd a1 <1ivss sriarfedl sftrafsa —
JATAS HYR |

B. Penal Code (45 of 1860), Section 306 — Ingredients — Held —
Facts and circumstances do not suggest mental preparedness of applicants
with intention to instigate, provoke, incite or encourage to commit suicide —

Suicide note left by deceased also does not implicates the applicants at all.
(Para 16)

. qUE TIedT (1860 &T 45), €TIRT 306 — gcd — JAffAERT — dea
3R uRRerfaat sraean 1T &1 @ faY AMdSHTT gRT SHEM, yaifia
$A, IAW HI JAAT 91T 7 ) ARG dA T g & — gl
EIRT BIST T ATHEAT @ A THIT0T Bl fdedya i anfera 18 dxar 2 |

C. Criminal Procedure Code, 1973 (2 0f 1974), Section 154 — Delay
in FIR — Held — Incident is 0f26.10.2016 and FIR was lodged on 18.02.2017 —
Had it been a case of cruelty or a case of abetment to commit suicide, nothing
prevented the parents of the girl or other relatives to lodge a FIR with quite
promptitude. (Para12)

T, QUS HIHIT Hledl, 1973 (1974 &I 2), &IRT 154 — JH YTT
gfadeT 4 facrs — AaffeiRa — =gear 26.10.2016 @ & qAT YH AT
gfids fai® 18.02.2017 B TSl fHAT AT — ATR AT HIAT BT YHROT AT AT
JATHET B GURUT BT GBI o1, dsdl & AA—Udr A1 3 RedaRT &l
qofaT deavar | Y| a1 gfad e gof &) A Tl AT 134T |

Casesreferred:

(2002) 5SCC 177,(2013) 3 SCC 684, M.Cr.C. No. 5952/2018 decided on
26.03.2018.
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Amit S. Agrawal with Rishi Tiwari, for the applicants.
Sudarshan Joshi, G.A. for the non-applicant/State.

JUDGMENT

S.C. SHARMA, J.:- The present petition has been filed for quashment of
First Information Report and subsequent proceedings arising out of First
Information Report registered at Crime No0.59/2017 for offences under Section
498-A, 306 and 34 of the Indian Penal Code, 1860.

2. The facts of the case reveal that the petitioner No.1 is the grand mother of
petitioner No.5 Kapil Sharma, who was married to Monica Sharma (deceased),
the petitioner No.2 is the father of the petitioner No.5, petitioner No.3 is the
mother of petitioner No.5, petitioner No.4 is uncle of petitioner No.5 and
petitioner No.5 is the husband of the deceased.

3. A marriage took place between the petitioner No.5 Kapil Sharma and the
deceased wife Monica Sharma on 12/05/2009 and they were living happily in a
joint family at Indore. A child was born out of the wedlock in the year 2010. An
unfortunate incident took place on 26/10/2016 in the matrimonial house of Smt.
Monica Sharma. She committed suicide by hanging. The deathof Smt. M onica
Sharma was inquired / investigated after registering an inquest under Section 174
of the Code of Criminal Procedure, 1973 and a postmortem was done by the
specialist. The reason assigned for death is Asphyxia as a result of ante mortem
hanging.

4. The death has taken place on 26/10/2016 and on 18/02/2017 a First
Information Report was lodged by one Saligram Raghuvanshi making allegations
against the entire family members. The police has recorded statements of family
members and one Shivkumar, who is brother-in-law (Jeeja) of the deceased has
given his statement on 21/02/2017 stating that the marriage took place on
12/05/2009, dowry was given in the marriage and a demand of dowry was being
made and Monica was being subjected to cruelty. The statement of Shivkumar is
available in Challan and the same reads as under:-

p——

21-2—17
THT 31YUTf $<IX 37U. . 59 / 17 €T 498—A, 306, 34 IPC T4
— Rragar far I dea fardl Sy 48 ad fA—weie . 101,
IR fadt surdawe, fRumad R ds |, 10 'EREE AL A
9704337000 .. 3USH .. qaraT f& # SuRIad ud W= 34T § a1
AREE # A9EY &1 Ao Hxar § A Gy &¥ar 7 @
Afrer A9 Red & arelt ol off 39=a &1 U susfa. 2,
HifbT B BTSN 12—5—09 I S Tl & AT s<IR 4 g3 oA
2T § 40 dlelm |IFT, |aT fball =id) & Sax 9 39 9wl Gl
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wﬁzo 00,000 19 AT ®UA M) ¥ Raa™ e 7 05 arg
@d g3 o UKl & $¢ AId 915 AT & e dsdl Uad
g ?ﬁﬁ%ﬂﬁﬁﬁmﬁaﬁ#ﬂ?ﬁmaﬁ._wﬁm
e ol IR 918 29d 4 ©UAT AP 3T US| BT TR Glel-T
2 3l 91d &1 A ufd Hfa e, 9gr wra< i, |
gefrar adl, dl w91k, = 9YgR TuTd R RiRe ®u e
AHRT® ®U 8 gdifsd &xd o 3 91d &1 ddx #ifer A
26—10—16 BIAY 7T off | |if9®r 4 3md ofd & 91d 3R &1 9
S@! 9fe A& vd uRAR aral RedeRl &1 9ar T aifaer a1
Hid & JRITR IS Ul SfUe |l YR $&1 I IHl, 99
geirer adY 3 A=A 9 GgR MU I JEER 2 |
g1/ — 21—2—17"

The real brother of the deceased Prem Kumar has also given statement to
the police on 20/02/2017 and the statement of Prem Kumar also reads as under:-

B

20—2—17
qFT YUl $<IR 37U. &. 59 /17 ©RT 498—A, 306, 34 IPC
IAGAR fUar fieva< < S9 46 ad . 179 wvier wiaR
faereft a8 IERIT #fek & 9 &vaT (W.9.) 9826075175 9 .
s 9arar f& # SuRIdd ud ux ¥Eal g a1 fordr ggard
4% gieEre 4 fafie & ug wk srivd € | 49 Aifer Red o
gfe=t off ) afz= aifer &) 3rd) 12.5.09 & s<IR & B Il
@ W12l g3 o | Trd) | 40 i GIFT SAed) 9 |ar feal i a1
R 9ME 3Nf faar s @ @19d 20,00,000 % 20 ATI
wW off YA H 5 dr@ wudAr @d f6d o A a1 wad A
$ 25,00,000 . T fHA oA | Al & 918 4 E WD YA
arel ufa &fUa el ar geitem Qdl, ondl w9, arar |9gR
THaTe TR AR W1 TR wudl & forg e wu va Al
Y 9 yarfsd &ed o | AfaT & Uh dsl Vrad gl a1 wudl
YA ATE BHT DR & BUS PI IATHH @il 8 s3I 91d Bl
AR AINTHT A 26—10—16 B BT &1 <l A 91 AT 7 A
SITd AR &I ¢d yRaR ardl v Rederl & 9aril off, #ifer a1
Hid & AR SUST ufa SfUd IHf, YR W1 9= Wi, 99

gefiar dY, it A1, AT GYR MUt ¥ JHER 2 |
BT/ — 20—2—17"

The statement of both the persons are word by word identical. They are
omnibus statement making allegations against all the family members. No
specific instance attracting the ingredients of Section 498-A finds place in the
statements of the aforesaid persons.
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5. The another important aspect of the case is that deceased Monica has left
two suicide notes. The first suicide note is at page No.149 of the Challan and the
same reads as under:-

"1 U faell @ AR 4< Uvad &l 9gd STl S9 Sidex
9T 98 IRIRAT @ SUST AT QT UL (U U1l ¥ 98ld WR
HRAT & SY UTUT | AT 7d HIAT | Uad Hl S UTdT & 914 &I
REH I

Uyad &) gRAfReT SHD UTaT B Y |
T A &1 RFTR IS a8 2 1

The aforesaid suicide note is duly signed by the deceased Monica and the
second suicide note is at page No.150 and the same reads as under:-

“q8 ¢P Il @ AR 42 Ve &I 984 USTHI SH SideR
T 98 IRIRA) & SUDT T Wg-T | Vg Bl SUD U1l & 9™y
2 Y81 AT 98) IUB! URafRer R

A9 bid &1 TR BIs T2 1

At page No0.209 of the Challan, 7Tasdeek Nama by cousin sister of the
deceased finds place and she has verified the handwriting of the deceased. Not
only this, the suicide notes were recovered from the room of the deceased, where
she was found hanging.

6. Shri Amit S. Agrawal, learned Senior Counsel along with Shri Rishi
Tiwari has argued before this Court that based upon omnibus statement, the entire
family has been roped in. The death has taken place after seven years of marriage
and there is in fact no evidence on record on the basis of which, the crime can be
established and the registration of FIR is nothing but an after thought to harass the
entire family at the behest of the parents of Monica on account of unfortunate
incident, which has taken place.

7. To bolster his contentions, he has placed reliance upon a judgment
delivered in the case of Girdhar Shankar Tawade Vs. State of Maharashtra
reported in (2002) 5 SCC 177, Vipin Jaiswal (A-1) Vs. State of Aandhra Pradesh
reported in (2013) 3 SCC 684 and lastly has placed reliance upon a judgment
delivered by coordinate Bench of this Court in the case of Abhay Kumar Katare
Vs. State of Madhya Pradesh (M.Cr.C.N0.5952/2018, decided on 26/03/2018).

8. On the other hand, learned Government Advocate has opposed the prayer
made by learned counsel for the petitioners and his contention is that at this stage
sufficiency and insufficiency of the evidence cannot be looked into as this Court is
dealing with a case of quashment of criminal proceedings and in case there is no
evidence, the petitioners will certainly be acquitted by the trial Court.
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0. He has drawn the attention of this Court towards the Postmortem Report
and he has stated that there was an injury also over the body of the deceased. He
has stated that the family members of the Monica have stated against all of the
petitioners and it is not a case warranting interference by this Court in exercise of
power conferred under Section 482 of the Code of Criminal Procedure, 1973.

10.  This Court has carefully gone through the entire record made available by
the petitioners as well as by respondent / State. The undisputed facts reveal that
death has taken place after seven years of marriage. There is a child also aged
about 09 years and there is no statement of child available on record neither he is a
witness. The stereo type statement of brother-in-law and real brother, which have
been reproduced earlier certainly speaks volumes about the entire episode and the
entire case, which is registered against the present petitioners. The statements do
not specify any specific instances except for the bald statement against the entire
family including 87 years old mother-in-law.

11.  Itis nobody's case that the deceased has not left behind any suicide note
nor it has been argued by the State Government that suicide notes were planted
later on. In fact the police has recovered those suicide notes and the handwriting of
the deceased has been verified by her own family members. In the suicide notes
there is no whisper of any kind of cruelty nor any kind of demand of dowy
(sic : dowry) on the part of the petitioners.

12.  Apart from the statement of the relatives, which were recorded by the
police after about four months of the incident, there is nothing on record even to
establish prima-facie that the petitioners have committed offence under Section

498-A ofthe Indian Penal Code, 1860. The suicide has taken place on 26/10/2016
and the First Information Report was lodged only on 18/02/2017. Had it been a
case of cruelty or a case of abetment to commit suicide, nothing prevented the
parents of the girl or other relatives to lodge a FIR with quite promptitude.

13. The Hon'ble Supreme Court in the case of Girdhar Shankar Tawade (Supra)
inparagraphs No.3, 14 and 18 has held as under:-

"3. The basic purport of the statutory provision is to avoid
'cruelty’ which stands defined by attributing a specific statutory meaning
attached thereto as noticed herein before. Two specific instances have
been taken note of in order to ascribe a meaning to the word 'cruelty’ as is
expressed by the legislatures : Whereas explanation (a) involves three
specific situations viz., (i) to drive the woman to commit suicide or (ii) to
cause grave injury or (iii) danger to life, limb or health, both mental and
physical, and thus involving a physical torture or atrocity, in explanation
(b) there is absence of physical injury but the legislature thought it fit to
include only coercive harassment which obviously as the legislative
intent expressed is equally heinous to match the physical injury :
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whereas one is patent, the other one is latent but equally serious in terms
of the provisions of the statute since the same would also embrance the
attributes of 'cruelty’' in terms of Section 498-A.

14. Presently, we have on record a statement before the
Executive Magistrate by was of a declaration which however does not
lend any assistance in the matter in issue and as such we need not dilate
thereon further.

18. A faint attempt has been made during the course of
submissions that explanation (a) to the Section stands attracted and as
such no fault can be attributed to the judgment. This, in our view, is a
wholly fallacious approach to the matter by reason of the specific
finding of the trial Court and the High Court concurred therewith that the
death unfortunately was an accidental death and not suicide. If suicide is
left out, then in that event question of applicability of explanation (a)
would not arise -neither the second limb to cause injury and danger to
life or limb or health would be attracted. In any event the willful act or
conduct ought to be the proximate cause in order to bring home the
charge under Section 498- A and not de-hors the same. To have an event
sometime back cannot be termed to be a factum taken note of in the
matter of a charge under Section 498-A. The legislative intent is clear
enough to indicate in particular reference to explanation (b) that there
shall have to be a series of acts in order to be a harassment within the
meaning of explanation (b). The letters by itself though may depict a
reprehensible conduct, would not, however, bring home the charge of
Section 498-A against the accused. Acquittal of a charge under Section
306, as noticed hereinbefore, though not by itself a ground for acquittal
under Section 498-A, but some cogent evidence is required to bring
home the charge of Section 498-A as well, without which the charge
cannot be said to be maintained. Presently, we have no such evidence
available onrecord."

Keeping in view the aforesaid judgment, by no stretch of imagination, it
can be held that even prima-facie oftence under Section 498-A of the IPC has been
committed by the present petitioners.

14. The apex Court in the case of Vipin Jaiswal (Supra) in paragraphs No.4, §,
13, 14 and 16 has held as under:-

"4. At the trial, besides other witnesses, the prosecution examined
the father of the deceased (informant) as PW 1, the cousin of PW 1 as PW
2 and the mother of the deceased as PW 4. The appellant volunteered to
be a witness and got examined himselfas DW 1 and took the defence that
the deceased had left behind a suicide note written by her one day before
her death in which she has stated that she had committed suicide not on
account of any harassment by the appellant and her family members but
due to the harassment by her own parents.
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8. The learned counsel further submitted that so far as the suicide
note (Ext. D-19) is concerned, the same cannot be believed to have been
written by the deceased who was only a matriculate and the High Court
has given good reasons in the impugned judgment why the suicide note
cannot be believed to have been written by the deceased. He argued that
in any case only on the basis of the evidence given by DW1, the Court
cannot hold that the suicide note had been written by the deceased and
not by someone else. He submitted that since the prosecution has been
able to prove that the deceased had been subjected to not only a demand
of dowry but also cruelty soon before her death, the Trial Court and the
High Court have rightly held the appellant guilty both under Sections
304B and 498A, IPC.

13. What DW1 has further stated is relevant for the purpose of his
defence and is quoted hereinbelow:

"While cleaning our house we found a chit on our
dressingtable. The said chit was written by my wife and it is in
her handwriting and it also contains her signature. Ex. D 19 is
the said chit. I identified the handwriting of my wife in Ex. D19
because my wife used to write chits for purchasing of monthly
provisions as such on tallying the said chitand Ex. D19 [ came to
know that it was written by my wife only. Immediately I took the
Ex. D19 to the P.S. Mangalhat and asked them to receive but
they refused to take the same."

From the aforesaid evidence, it is clear that while cleaning the house the
appellant came across a chit written in the handwriting of his wife and
containing her signature. This chit has been marked as Ext. D-19 and the
appellant has identified the handwriting and signature of the deceased in
Ext. D19 which is written in Hindi.

14. The English translation of Ext.D19 reproduced in the impugned
judgment of the High Court is extracted hereinbelow:

"I, Meenakshi W/o Vipin Kumar, do hereby execute and commit
to writing this in my sound mind, consciousness and senses and
with my free will and violation to the effect that nobody is
responsible for my death. My parents family members have
harassed much to my husband. I am taking this step as [ have fed
up with his life. Due to me the quarrels are taking place here, as
such [ want to end my life and I beg to pardon by all."

Itappears from Ext. D19 that the deceased has written the chit according
to her free will saying that nobody was responsible for her death and that
her parents and family members have harassed her husband and she was
taking the step as she was fed up with her life and because of her quarrels
were taking place.
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16. In our considered opinion, the evidence of DW1 (the appellant)
and Ext.D19 cast a reasonable doubt on the prosecution story that the
deceased was subjected to harassment or cruelty in connection with
demand of dowry. In our view, onus was on the prosecution to prove
beyond reasonable doubt the ingredient of Section 498A, IPC and the
essential ingredient of offence under Section 498 A is that the accused, as
the husband of the deceased, has subjected her to cruelty as defined in the
Explanation to Section 498A, IPC. Similarly, for the Court to draw the
presumption under Section 113B of the Evidence Act that the appellant
had caused dowry death as defined in Section 304B, IPC, the
prosecution has to prove besides the demand of dowry, harassment or
cruelty caused by the accused to the deceased soon before her death.
Since the prosecution has not been able to prove beyond reasonable
doubt this ingredient of harassment or cruelty, neither of the offences
under Sections 498A and 304B, IPC has been made out by the
prosecution.”

Keeping in view the aforesaid judgment and by taking into account the
statement of the family members and also the delay in lodging the FIR as well as
the Postmortem Report, this Court is of the opinion that ingredients of harassment
or cruelty under Section 498-A nor any offence under Section 304-B of the IPC
has been made out by the prosecution.

15. The coordinate Bench of this Court in the case of Abhay Kumar Katare
(Supra) was dealing with a case of suicide by an employee and the allegation was
against the senior officers of the Company. This Court in the aforesaid case in
paragraphs No.6 to 15 has held as under:-

"6. Before adverting to the rival contentions, it shall be useful to
reiterate the law as laid down by the Hon'ble Supreme Court on the
jurisdictional issues, firstly; the scope of jurisdiction of this Court under
section 482 Cr.P.C., in the matter of quashment of the criminal
proceedings and secondly; the meaning, concept and dimension of
abetment as defined under section 107 IPC with reference to the offence
ofthe abetment of suicide defined under section 306 IPC.

In R.P.Kapur Vs. State of Punjab, AIR 1960 SC 866, the Hon'ble
Supreme Court summarized categories of cases where the High Court
can and should exercise its inherent powers to uash the proceedings and
amongst them is a case; where the allegations in the first information
report or complaint taken at their face value and accepted in their entirety
do not constitute the offence alleged.

In Smt. Nagawwa Vs. Veeranna Shivalingappa Konjalgi and
others, AIR 1976 SC 1947; the Hon'ble Supreme Court has held that the
proceedings against the accused can be quashed; where the allegations
made in the complaint or the statements of the witnesses recorded in



LL.R.[2019]M.P. Manorama Bai (Smt.) Vs. State of M.P. 683

support of the same taken at their face value make out absolutely no case
against the accused or the complaint does not disclose the essential
ingredients of an offence which is alleged against the accused.

In State of Haryana & others Vs. Bhajan Lal & others, AIR
1992 SC 604, the Hon'ble Supreme Court while exhaustively reviewing
the entire case law on the scope of jurisdiction of the High Court has
given exhaustive guidelines as regards the scope of jurisdiction under
section 482 Cr.P.C., and one of the circumstance is; where the
uncontroverted allegations made in the FIR or the complaint and the
evidence collected in support of the same do not disclose the
commission of any offence and make out a case against the accused.

In Zandu Pharmaceutical Works Ltd., & others Vs. Mohd.
Sharaful Haque & Another, AIR 2005 SC 9, the Hon'ble Supreme Court
has observed as under:

"It would be an abuse of process of the court to allow any action
which would result in injustice and prevent promotion of
justice. In exercise of the powers, court would be justified to
quash any proceeding if'it finds that intimation/continuance of it
amounts to abuse of the process of court or quashing of these
proceedings would otherwise serve the ends of justice. When no
offence is disclosed by the complaint, the court may examine
the question of fact. When a complaint is sought to be quashed,
it is permissible to look into the materials to assess what the
complainant has alleged and whether any offence is made out
even ifthe allegations are accepted in toto."

Similar view has been reiterated by the Hon'ble Supreme Court in
Devendra and Others Vs. State of Uttar Pradesh and Another (2009) 7 SCC 495:

"There is no dispute with regard to the aforementioned
propositions of law. However, it is now well-settled that the
High Court ordinarily would exercise its jurisdiction under
Section 482 of the Code of Criminal Procedure if the allegations
made in the First Information Report, even if given face value
and taken to be correct in their entirety, do not make out any
offence. When the allegations made in the First Information
Report or the evidences collected during investigation do not
satisfy the ingredients of an offence, the superior courts would
not encourage harassment of a person in a criminal court for
nothing."

7. Section 306 IPC defined "Abetment of suicide - If any person
commits suicide, whoever abets the commission of such suicide, shall
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be punished with imprisonment of either description for a term
which may extent to ten years, and shall also be liable to fine."

8. The word 'suicide' is not defined in IPC. However, its literal
meaning is well known. ‘Sui’ means 'self ' and ‘cide’ means 'killing', i.e.,
"self-killing". The suicide by itself is not an offence under the Penal
Code. However, attempt to suicide is an offence under section 309 [PC
as the successful offender committing suicide is beyond the reach of law.

9. Section 107 IPC defined 'Abetment' and reads as under:

"107. Abetment of a thing - A person abets the doing of a thing,
who -

First - Instigates any person to do that thing; or

Secondly.- Engages with one or more other person or persons in
any conspiracy for the doing of that thing, if an act or illegal
omission takes places in pursuance of that conspiracy, and in
order to the doing of that thing; or

Thirdly. - Intentionally aides, by any act or illegal omission, the
doing of that thing.

Explanation 2 which has been inserted along with Section 107
reads as under:

"Explanation 2 - Whoever, either prior to or at the time
of the commission of anact, does anything in order to
facilitate the commission of that act, and thereby
facilitate the commission thereof, is said to aid the
doing ofthatact."

10.  In Ramesh Kumar Vs. State of Chhattisgarh AIR 2001
SC 3837, the Hon'ble Supreme Court has lucidly examined the
dimensions of meaning 'instigation'. Para 20 reads as under:

"20. Instigation is to goad, urge forward, provoke, incite or
encourage to do "an act". To satisfy the requirement of
instigation though it is not necessary that actual words must be
used to that effect. Or what constitutes instigation must
necessarily and specifically be suggestive of the consequence.
Yet a reasonable certainty to incite the consequence must be
capable of being spelt out. the present one is not a case where he
accused had by his acts or omission or by a continued course of
conduct created such circumstances that the deceased was left
with no other option except to commit suicide in which case an
instigation may have been inferred. A word uttered in the fit of
anger or emotion without intending the consequences to
actually follow cannot be said to be instigation."
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11. In State of West Bengal Vs. Orilal Jaiswal & Another AIR 1994
SC 1418, it has been held by the Hon'ble Supreme Court that if it appears
to the Court that a victim committing suicide was hypersensitive to
ordinary petulance, discord and difference in domestic life, quite
common to the society, to which the victim belonged and suchpetulance,
discord and difference were not expected to induce a similarly
circumstanced individual in a given society to commit suicide, the
conscience of the Court should not be satisfied for basing a finding that
the accused charged of abetting the offence of suicide should be found
guilty.

12. In Chitresh Kumar Chopra v. State (Govt. of NCT of Delhi)
2009 (16) SCC 605, the Hon'ble Supreme Court dealt with the dictionary
meaning of the word "instigation" and "goading". The court opined that
there should be intention to provoke, incite or encourage the doing of an
actby the accused.

13. In M. Mohan Vs. State Represented by the Deputy
Superintendent of Police, AIR 2011 SC 1238, the Hon'ble Supreme
Court while reviewing almost the entire case law with reference to
section 306 IPC has laid down the meaning and concept of the word
'abetment". Paragraphs 45 and 46 reads as under:

"45. Abetment involves a mental process of instigating a person or
intentionally aiding a person in doing of a thing. Without a positive act
on the part of the accused to instigate or aid in committing suicide,
conviction cannot be sustained.

46. The intention of the Legislature and the ratio of the cases decided
by this court are clear that in order to convict a person under section 306
IPC there has to be a clear mens rea to commit the offence. It also
requires an active act or direct act which led the deceased to commit
suicide seeing no option and this act must have been intended to push the
deceased into such a position that he/she committed suicide."

14. Therefore, to constitute the commission of an offence of
abetment of suicide, an element of mens rea is an essential ingredient as
the abetment involves a mental preparedness with an intention to
instigation, provoke, insight or encourage to do an act or a thing.
Besides, such process of instigation etc., must have close proximity with
the act of commission of suicide. Therefore, a person cannot be accused
or punished for an offence of abetment of suicide under section 306 IPC,
unless; the aforesaid requirement of law is satisfied as laid down by the
Hon'ble Supreme Court in the cases of Sanju alias Sanjay Singh Sengar
Vs. State of Madhya Pradesh, AIR 2002 SC 1998 and Madan Mohan
Singh Vs. State of Gujarat and another (2010) 8 SCC 628.

15. Inthe backdrop of the factual matrix of the case in hand detailed
in the preceding paragraphs, it is apparent that the deceased joined the
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Company in the year 2011 and continued for a period of six years.
During this period, on many occasions, he sought to be relieved of his
duties for personal reasons. In email dated 03/11/2012 (Annexure P/4)
while intending to resign, he has also expressed his gratitude to the
Management for giving him opportunities and support during his service
tenure. The request was accepted by S.K.Grover on the same day by an
email dated 03/11/2012 assuring him to be relieved on 10/12/2012,
however,he continued to work. Thereafter, on 12/09/2014, he sent
another email addressed to the applicant with a copy to S.K.Grover
expressing his intention for resignation as Section Officer wherein also
he has expressed his gratitude for working in the Company. As such, he
dropped the idea of leaving the Company and further continued as
evident from the email of September, 2014. As a matter of fact, the
deceased himself withdrew the resignation twice on the premise that his
personal problem was solved and continued to discharge his duties. As
such, the communication referred above do not contain allegations of the
nature the applicantis accused of in the FIR.

The communication dated 28/04/2017 was made by the applicant
through email to the superior officer, S.K.Grover bringing to his notice
the shortcomings in the day to day working of the accounting system
with a copy to the deceased and another co-worker J.P. Yadav wherein, he
has pointed out the lapses and negligence in the discharge of duties by
both of them with a request to take some hard action or in the alternative
they may be transferred to a different department.

This email finds reference in the alleged email suicide note dated
15/05/2017 while the deceased accused the applicant of causing him
harm which led to commission of suicide.

S.K.Grover vide email dated 29/04/2017 called upon the deceased
and Yadav for explanation.

The deceased appeared to have taken strong exception and instead of
offering explanation had taken extreme stand seeking termination from
service or transfer to some other place with immediate effect by an email
dated 03/05/2017.

That apart, if the subsequent email exchanges of the deceased, viz.,
25/05/1997 and 11/09/2017 are perused, the deceased had not made
allegations of harassment, cruelty or incitement tantamounting to
provocation by the applicant to take the extreme step of committing
suicide. In fact, while tendering resignation by email dated 02/09/2017,
the deceased sought to be relieved at the earliest (by 10th September) and
expressed his gratitude and appreciation for all the members of the staff
while discharging the duties. However, for the first time the deceased
made allegations of discontentment in the day to day working, sarcastic
comments, arrogant behaviour and induction of a new accounts officer,
etc., against the applicant.
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After acceptance of resignation of the deceased by the Executive
Director & Business Head, DCM Shriram with effect from 11/09/2017,
he sent an email on 11/09/2017 addressed to the applicant and other
officers recording his appreciation to the staff members during his
service tenure but, there was no allegation of any kind against the
applicant.

There is no allegation in the suicide note/email dated 15/09/2017 or
in the challan that the deceased and the applicant either communicated or
met with each other between 11/09/2017 and 15/09/2017. As such,
neither with reference to the email of the applicant addressed to
S.K.Grover dated 28/04/2017 nor that of the deceased email dated
02/09/2017 could be said to be having nexus or proximity with the
alleged act of committing suicide on 15/09/2017.

Facts and circumstances do not suggest mental preparedness of the
applicant with an intention to provoke, incite or instigate the deceased to
commit suicide. As a matter of fact, the deceased committed suicide after
four days of cessation from employmentwith the Company.

A careful reading of the record also suggests that the deceased was
rushed to the Bombay Hospital, Indore on 15/09/2017 by dialing number
100. The family members of the deceased were also present during his
treatment and thereafter he died on 17/09/2017. The police did not
record the statement of any members of the family on the said date.
Thereafter, the suicide note is reportedly presented before the police by
the brother of the deceased on 19/09/2017. The statement of Rani wife of
the deceased was recorded on 04/10/2017, i.e., after unexplained delay
of'about 17 days from the date of death of the deceased and that of other
family members; wherein she allegedly said that the deceased had told
her that the applicant used to harass, insult and threatened. It is a queer
fact that none of the family members of the deceased including his wife
despite, having the alleged knowledge ever lodged any complaint in the
Police Station or made any complaint to the police in the hospital where
the deceased was admitted.

The police has also not recorded the statement of the deceased
during the period 15/09/2017 to 17/09/2017, when he died.

It appears that there was noticeable improvement in the statements
of'the same witnesses recorded on 04/10/2017 and 07/11/2017, i.e., wife,
Rani and mother, Smt. Sunita Vyas of the deceased.

There is no reason forthcoming why the prosecution has not
recorded the statement of J.P.Yadav who was also admonished
alongwith the deceased in the matter of negligence and dereliction of
duties by the applicant in his email dated 28/04/2017 to the superior
officer, S.K.Grover.
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In the challan papers, there is no material to suggest or attributable
positive act on the part of the applicant that he had an intention to push
the deceased to commit suicide.

The Magistrate has not applied the mind while taking the cognizance
and appears to have passed the impugned cognizance order (Annexure
P/2) in amechanical manner.

In the considered opinion of this Court, the material on record do not
suggest mental preparedness of the applicant with an intention to
provoke, incite or instigate the deceased to commit suicide attributable
to his official duties or otherwise to fulfill the ingredients of abetment for
constituting an offence under section 306 IPC in the light of the law laid
down by the Hon'ble Supreme Court in the abovementioned cases."

16. This Court has allowed the petition preferred under Section 482 in the
aforesaid case. In the present case also facts and circumstances do not suggest
mental preparedness of the applicants with an intention to instigate, provoke,
incite or encourage to commit suicide. The suicide notes left by her does not
implicates the petitioners at all.

17.  The First Information Report has been lodged after four months. Not only
this, there is no evidence on record to establish even prima-facie that the
petitioners have committed offence under Section 498-A of the IPC. The brother
and the brother-in-law in their statements are referring to some incident of the year
2013 and on the basis of some earlier incident of the year 2013, an attempt has
been made to rope in the present petitioners for offence under Section 498-A ofthe
IPC.

18. This Court, after careful consideration of the entire material on record in
the facts and circumstance of the case, is of the opinion that the material on record
do not suggest mental preparedness of the petitioners with an intention to provoke,
incite or instigate the deceased and therefore, the First Information Report and the
consequent criminal proceedings arising out of First Information Report
No0.59/2017, Police Station Annapurna, Indore are hereby quashed.

19. With the aforesaid, petition stands allowed.
Certified copy as per rules.
Application allowed.
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L.LL.R. [2019] M.P. 689
MISCELLANEOUS CRIMINAL CASE

Before Mr. Justice Rajendra Kumar Srivastava
M.Cr.C. No. 37375/2018 (Jabalpur) decided on 28 February, 2019

ASHISH SINGH ...Applicant
Vs.
STATE OF M.P. ...Non-applicant

(Alongwith M.Cr.C. No. 37378/2018)

Penal Code (45 of 1860), Sections 109, 378 & 379 and Minor Mineral
Rules, M.P. 1996, Rule 53 — Quashment of Criminal Proceedings — Dumpers
filled with sand were seized as the same was being transported without
permit — Held — Ingredients of offences u/S 378 IPC and under Rule 53 of
Rules of 1996 are quite distinct — Rule 53 deals with unauthorized extraction
and transportation of minor minerals and provides for penalty in graded
manner as well as seizure and confiscation of tools, machines and vehicles
used whereas Section 378 IPC deals with theft of sand without consent of
owner/State — Apart from proceedings under the Rules of 1996, Court can
take cognizance u/S 379 IPC for theft of sand owned by the Government —
Application dismissed. (Para9 & 14)
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Casesreferred:

2012 CriLJ 1705, (2014) 9 SCC 772, W.P. No. 18818/2017 & W.P. No.
19320-2017 decided on 15.02.2018.

Ashish Trivedi, for the applicant in M.Cr.C. Nos. 37375/2018 &
37378/2018.

Amit Pandey, G.A. for the non-applicant/State.



690 Ashish Singh Vs. State of M.P. LL.R.[2019]M.P.
ORDER

RAJENDRA KUMAR SRIVASTAVA, J.:- These two petitions arise out from
the same Crime No. 141/18 registered at Police Station Chandera District
Teekamgarh. Petitioner has been filed these miscellaneous criminal case under
Section 482 of Cr.P.C. being aggrieved with criminal proceeding in the offence
under Sections 109, 379 of IPC and Section 53 of M.P. Minor Mineral Rules, 1996
vide Crime No. 141/2018 registered at Police State Chandera District
Teekamgarh. Looking to this fact that the similar issues are involved in these
petition, therefore, this Court shall decide the same through passing a
common order.

2. Facts of the case in short are that petitioner-accused Sanad Kumar is
registered owner of vehicle (Dumper) No. UP93 AT 9349. Petitioner-accused
Ashish Singh is the owner of vehicle (Dumper) No. UP 93 AT 9239 and UP 93 AT
7654. At the time of incident, Sub Inspector- Pradeep Saraf was posted at police
station, Chandera. On 05.08.2018 in the night, he was searching the vehicle. At the
time of checking four dumpers No. UP 93 AT 9349, UP 93 AT 9239, UP 93 AT
7654 and UP 93 BT 6129 were stopped, in which sand was filled. Sub Inspector-
Pradeep Saraf inquired about the sand from the driver, but driver was unable to
give any explanation about the said sand. They had no permit for transporting the
sand then Dumpers were seized with the sand. First Information was lodged under
Section 379 of IPC and Section 53 of MP Minor Mineral Act. Petitioners-accused
are also implicated in these cases.

3. Learned counsel for the petitioner submits before this Court the criminal
proceeding under Section 379 of IPC is illegal and clear violation of the provision
of the Minor Mineral Rules. In Minor Mineral Rules there is specific procedure
for the enquiry/investigation by the designated officer and after findings the
person guilty the provisions of the filing complaint case is provided and because
the special penal provisions of this Act are non-cognizable, so police directly
could not the register the offence. It will be quite apparent from the combined
reading of Sections 4,5 and 26 of the Cr.P.C. that if there is special law prescribing
the special procedure for investigation of the cases falling under that law, the
provisions of the code of Criminal Procedure are not applicable, it is only in the
absence of any provision regulating investigation inquiry and trial of non-IPC
offence i.e. offence under any other law, investigation, inquiry or trial, shall be as
per the Code of Criminal Procedure, Under Minor Mineral Rules specific
provisions have been made for the investigation, inquiry and recording of
statement of witnesses. Therefore, the provision of the Code of Criminal
Procedure would not govern the investigation etc. in respect of the offence under
Minor Mineral Rules. The effect of Section 5 of the Cr.P.C.is to render the
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provision of the code inapplicable in respect of matter covered by special law. This
Section clearly excludes the applicability of code in respect of investigation under
any special or local law. Therefore, only those officers who have been empowered
to investigate under the special law i.e. Minor Mineral Rules can do so and that to
in accordance with the special law. Police does out the picture. Code of Criminal
procedure also cannot be invoked as on account of specific provisions in the
special law, and general provisions contained in the code do not apply. Section 5 of
Cr.P.C. provides that all offences under any law other than the Indian Penal Code
shall be investigated, inquired into, tried and otherwise dealt with according to the
provisions contained in the Cr.P.C. but subject to any enactment for the time being
in force regulating the manner or place of investigation, inquiry into, trial or
otherwise dealing with such offences. The effect of Section 5 of the Cr.P.C. is to
render the provisions of the Cr.P.C. inapplicable in respect of all matters covered
by such special law. The principle expressed in the maxim generalia specialibus
non-derogant would apply which means that if a special provision has been made
on a certain matter, that matter is excluded from the general provisions. Where an
act is an offence under a specific law and such an offence can also be punished
under that specific law that law then general law would not apply and this is the
principle laid down in Section 5 Penal Code. So it is settled position in law that a
special law shall prevail over the general and prior laws. When the Act in various
provisions deals with obscenity in electronic form and In support of his
contention, he has relied the judgment of Apex Court in the case of State of M.P.
Vs. Sanjay in Cr.A. No.499/2011 and he has also relied the Division Bench of this
Court in the case of Ramkumar Sahu Vs. State of M.P. and others in W.P. No.
188818/2017. So, petitioner prays for quashing the criminal proceeding for under
Sections 109, 379 of IPC and Section 53 of M.P. Minor Mineral Rules, 1996 vide
Crime No. 141/2018 registered in Police Sation Chandera.

4. Learned counsel for the State submits that Minor Mineral Rules being
regulatory, Section 379 of IPC is an offence. Government is the owner of Mineral,
Therefore, no person is allowed to transport the sand without permission of the
Government, if any person takes the sand without permission, then the offence
under Section 379 of IPC would be made out. Minor Mineral Rules provides
niether penalty nor any sentence, so he prays for dismissal of petition.

5. Heard both the parties and perused the record.

6. It is alleged by the prosecution that sand was being transported without
valid permit by the vehicle of petitioners-accused. It would be appropriate to read
first the Rules 53 of Minor Mineral Rules:-



692

Ashish Singh Vs. State of M.P.

L.L.R.[2019]M.P.

Rule 53 (before amendment)

Rule 53 (after amendment w.e.f.
18.05.2017)

53. Penalty for un-authorised extraction
and transportation. - Whenever any person is
found extracting or transporting minerals or on
whose behalf such extraction or transportation
is being made otherwise than in accordance
with these rules, shall be presumed to be party
to the illegal extraction of minerals and every
such person shall be punishable with simple
imprisonment for a maximum term of three
months which may extend to two years or with
fine which may extend to fifty thousand rupees
or with both.

[53. Penalty for un-authorised extraction
and transportation. - Whenever any person
is found extracting or transporting minerals or
on whose behalf such extraction or
transportation is being made otherwise then in
accordance with these rues, shall be presumed
to be a party to the illegal mining /
transportation, then the Collector or any
officer authorized by him not below the rank of
Deputy Collector shall after giving an
opportunity of being heard determines that
such person has extracted/transported the
minerals in contravention of the provisions of
these rules, then he shall impose the penalty in
the following manner, namely :-

(a) on first time contravention, a penalty of
minimum 30 times of the royalty of illegally
extracted/ transported minerals, shall be
imposed but it shall not be less than ten
thousand rupees.

(b) onsecond time contravention a penalty of
minimum 40 times of the royalty of illegally
extracted/transported minerals, shall be
imposed but it shall not be less than twenty
thousand rupees.

(c) on third time contravention, a penalty of
minimum 50 times of the royalty of illegally
extracted/transported minerals shall be
imposed but it shall not be less than thirty
thousand rupees.

(d) on third time or subsequent
contravention, apenalty of minimum 70 times
oftheroyalty ofillegally extracted/transported
minerals, shall be imposed but it shall not be
less than fifty thousand rupees.

(2) Forfeiture of minerals in cases of illegal
extraction and transportation. - In respect of
the forfeiture/discharge of the mineral
extracted/transported illegally the Collector or
any other officer authorized by him not below
the rank of the Deputy Collector shall take an
appropriate decision. Provided that seized
minerals shall not be discharged till the
penalty imposed as above is not paid. In case
of forfeiture', the seized mineral shall be
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disposed of through a transparent auction/
tender procedure as prescribed by the State
Government,

(3) Forfeiture/Discharge of the seized tools,
machines and vehicles etc. and disposal of
forfeited material through Auction /
Tender. -

(a) Incase ofillegal extraction, the Collector
or any other officer not below the rank of a
Deputy Collator, authorized by him shall take
an appropriate decision in respect of
forfeiture/discharge of tools, machines and
vehicles used. Provided that the tools,
machines, vehicles and other material so
seized shall not be discharged till the penalty
imposed as above is not paid. In case of
forfeiture, the seized materials shall be
disposed of through a transparent
auction/tender procedure as prescribed by the
State Government.

(b) In respect of Forfeiture/Discharge of
vehicle carrying mineral extracted/
transported without any transit pass the
Collector or any other officer not below the
rank of Deputy Collector authorised by him
shall take an appropriate decision. Provided
that tools, machines, vehicles and other
materials shall not be discharged till the
penalty imposed as above is not paid.

In case of forfeiture the seized material shall be
disposed off through a transparent
auction/tender procedure as prescribed by the
State Government:

Provided that the vehicle carrying minerals in
excess as mentioned in transit pass, shall not
be forfeited on doing so for first three times but
the vehicle shall only be discharged on
payment of penalty as imposed above. On
repetition for the fourth time vehicle shall be
liable to be forfeited.

(4) Action and compounding cases of un-
authorized extraction/transportation. -
Whenever any person is found involved
extracting/transporting of the minerals in
contravention of provisions of these rules, the
Collector/ Additional Collector/ Deputy
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Collector /Chief Executive Officer of Zilla
Panchayat/ Chief Executive Officer of Janpad
Panchayat / Deputy Director (Mineral
Administration)/Officer in charge (Mining
section)/Assistant Mining Officer/Mining
Inspector/officer in charge (Flying Squad)
/Sub Divisional Officer (Revenue) / Tehsildar/
NaibTehsildar and any other officer not below
the rank of Class-III executive authorized by
the Collector from time to time shall proceed
to actin the following manner:-

(a) toinitiate case of unauthorized extraction
/transportation by preparing Panchnama on
spot;

(b) to collect necessary evidences (including
video-graphy) relevant to un-authorized
extraction/ transportation;

(c) to seize all tools, devices, vehicles and
other materials used in excavation of miner
mineral in such contravention and to handover
all material so seized to the persons or lessee or
any other person from whose possession, such
material was seized on executing an
undertaking up to the satisfaction of the officer
seizing such material, to this effect that he
shall forthwith produce such material as and
when may be requiredto doso:

Provided that where the report is submitted
under sub-rule (3) above to the Collector or
any other officer not below the rank of a
Deputy Collector authorized by him, the
seized property shall only be discharged by the
order of the Collector or the officer authorized
by him.

(d) officer as mentioned above shall inform
the Collector or any other officer not below the
rank of Deputy Collector, authorized by him
about the incident within 48 hours of coming
into notice of the same.

(e) officers as mentioned above shall make a
request in writing to the concerning police
station/seecking police assistance, if necessary
and police officer shall provide such
assistance as may be necessary to prevent
unlawful excavation/transportation of tine
mineral
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(5) Rights and powers of the investigating
officer. -

During the investigation of the cases of illegal
extraction/ transportation of the minerals, in
contravention of these rules, the investigation
officer shall have the following rights and
powers, namely :-

(a) to call for person concern to record
statements;

(b) to seize record and other material related
to the case;

(c) to enter into place concern and to inspect
the same;

(d) all powers as are vested in an in-charge of
a police station while investigation any
cognizable offence under Code of Criminal
Procedure; and

(e) all other powers as are vested under Code
of Civil Procedure to compel any person to
appear or to be examined on oath or to produce
any document.

(6) Submitting application by illegal
extractor/transporter to compound and its
disposal. -

Before initiating or during the operation of the
case, if the extractor/transporter is agree to
compound the case, he shall have to submit an
application of his intention to do so before the
Collector/Additional Collector / Deputy
Collector / Sub Divisional Officer (Revenue) /
Deputy Director (Mineral Administration) /
Mining Officer / Officer-in-charge (Mining
section) /Assistant Mining Officer / Officer in
charge (Flying Squad) and he shall proceed to
compound in the case. Provided that to avail
the benefit of compounding the violator shall
have to deposit the amount as determined here
under as fine, namely :-

(a) For the first time violation 25 time of
royalty of unlawfully excavated/transported
minerals or rupees 10,000/~ (Ten Thousand)
whichever is more.

(b) For the Second time violation 35 time of
royalty of unlawfully excavated/transported
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minerals or rupees 20,000/- (Twenty
thousand) whichever is more.

(¢c) For the third time violation 45 time of
royalty of unlawfully excavated/transported
minerals or rupees 30,000/- (Thirty Thousand)
whichever is more, and

(d) forthe fourth time or subsequent violation
minimum 65 time of royalty of unlawfully
extracted/transported. Provided that it should
not be less than rupees 50,000/- (Fifty
thousand).

On being compounded, theseized mineral,
tools machinery/ and other materials shall be
discharged.

(7)Action against/contravention of
conditions of extract trade quarry/quarry
lease/permit or the provisions of this rule. -
If during the enquiry of any illegal extraction /
transportation a fact comes into the knowledge
that any lease holder/contractor/permit holder,
in order to evade the royalty from any
sanctioned quarry lease/tradequarry/ permit,
area is involved in dispatching / selling of
minerals in excess quantity by showing less
quantity of minerals in transit pass/defective
transit permit/blank transit permit, then the
Collector of the concerned district may
suspend the quarrying operation in such
quarry lease/trade quarry permit by issuing
show cause notice for violating the conditions
of the agreement and after providing an
opportunity of being heard may cancel the
such lease/ trade quarry/permit. The additional
royalty may 'be recovered after making the
assessment of the quantity dispatched or sold
in order to evade the royalty :

Provided that during the inspection if it is
found that illegal minerals transporter by
securing the transit pass from the lease holder
in order to evade the royalty has made
overwriting or tempered the pass then the
officer of the minerals department/ Mineral
Inspector may registered a case against the
person concerned.
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7. Section 378 IPC which deals with the definition of theft is as follows:-

"378. Theft—Whoever, intending to take dishonestly any moveable
property out of the possession of any person without that person's consent,
moves that property in order to such taking, is said to commit theft.

Explanation 1.—A thing so long as it is attached to the earth, not being
movable property, is not the subject of theft; but it becomes capable of being
the subject of theft as soon as it is severed from the earth.

Explanation 2.—A moving effected by the same act which affects the
severance may be a theft.

Explanation 3.—A person is said to cause a thing to move by removing an
obstacle which prevented it from moving or by separating it from any other
thing, as well as by actually moving it.

Explanation 4.—A person, who by any means causes an animal to move, is
said to move that animal, and to move everything which, in consequence of
the motion so caused, is moved by that animal.

Explanation 5.—The consent mentioned in the definition may be express or
implied, and may be given either by the person in possession, or by any
person having for that purpose authority either express or implied."

8. Before proceeding further, it would be appropriate to mention Section 57
ofthe Land Revenue Code which read as under:-

""57 State ownership in all lands- (1) All lands belong to the State
Government and it is hereby declared that all such lands, including standing
and flowing water, mines, quarries, minerals and forests reserved or not, and
all rights in the sub-soil of any land are the property of the State Government:

Provided that nothing in this section shall, save as other wise
provided in this Code, be deemed to affect any rights of any person subsisting
atthe coming into force of this Code in any such property."

9. Thus from a bare perusal of both these provisions of Section 378 of IPC
and rule 53 of MP minor mineral Rules, 1996 as amended, it is clear that both these
offences are quite distinct. While Rule 53 deals with unauthorized extraction and
transportation of minor minerals and provides for penalty imposed in a graded
manner as well as the seizure and confiscation of tools, machines and vehicles
used, which powers have been conferred on the officers of the State instead of
judicial Courts established and governed by Cr.P.C. whereas Section 378 deals
with theft of sand without the consent of the owner that is the State.

10. A similar question arose before the Madras High Court in the case of
Sengol, Charlesand K. Kannan etc. Vs. State Rep. By Inspector of police 2012
CriLJ 1705, where the accused were prosecuted for the offences punishable under
Section 21 Mines and Minerals (Development and Regulation) Act, 1957 and also
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under Section 379 of IPC, that whether the provisions of the Mines and minerals
(Development and Regulation) Act, 1957, will either explicitly or impliedly
exclude the provisions of the Indian Penal Code when the act of an accused is an
ofence both under the Indian Penal Code and under the provisions of the Mines
and Minerals (Development and Regulation) Act, 1957? It was held by the
Division Bench of the madras High Court in para 35 that:-

"35. A cursory comparison of these two provisions with Section 378 of IPC
would go to show that the ingredients are totally different. The contravention
of the terms and conditions of mining lease, etc. Constitutes an offence
ounishable under Section 21 of the Mines and Minerals Act, whereas
dishonestly taking and movable property out of the possession of a person
without his consent constitutes theft. Thus, it is undoubtedly clear that the
ingredients of an offence of theft as defined in Section 378 of IPC are totally
different from the ingredients of an offence punishable under Section 21(1)
r/w Section4(1) and 4(1)(A) of the Mines and minerals Act"

11. A similar question arose before the Hon'ble Supreme Court also in the case
of State (NCT of Delhi) Vs. Sanjay, (2014) 9 SCC 772, where proceedings for
illegal extraction of mining for an offence under Sections 379 and 114 of the
Indian Penal Code was lodged against the offenders. The argument raised was that
in view of the provisions contained in the MMDR Act, the accused can be
prosecuted only under the Act and not under the Indian Penal Code. It was held by
the Hon'ble Apex Court that Section 22 of the Act is not a complete and absolute
bar for taking action by the police for illegal and dishonestly committing theft of
minerals including sand and river bed. The Court held that.

"Considering the principles of interpretation and the wordings used
in Section 22, in our considered opinion, the provision is not a complete and
absolute bar for taking action by the police for illegal and dishonestly
committing theft of minerals including sand from the river bed. The Court
shall take judicial notice of the fact that over the years rivers in India have
been affected by the alarming rate of unrestricted sand mining which is
damaging the ecosystem of the rivers and safety of bridges. It also weakens
river beds, fish breeding and destroys the natural habitat of many organisms.
If these illegal activities are not stopped by the State and the police
authorities of the State, it will cause serious repercussions as mentioned
herein-above. It will not only change the river hydrology but also will
deplete the ground water levels."

12. Then further, the Apex Court in paras 69 and 70 of the said judgment,
categorically stated that:-

"69. However, there may be situation where a person without any lease or
licence or any authority enters into river and extracts sands, gravels and other
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minerals and remove or transport those minerals in a clandestine manner
with an intent to remove dishonestly those minerals from the possession of
the State, is liable to be punished for committing such offence under Sections
378 and 379 of Indian Penal Code.

"70 From a close reading of the provisions of MMDR Act and the offence
defined under Section 378, IPC, it is manifest that the ingredients
constitution the offence are different. The contravention of terms and
conditions of mining lease or doing mining activity in violation of Section 4
of the Act is an offence punishable under Section 21 of the MMDR Act,
whereas dishonestly removing sand, gravels and other minerals from the
river, which is the property of the State, out of State's possession without the
consent, constitute an offence of theft."

13.  Recently, the MP High Court in WP-18818/2017 & WP- 19320-2017
Ayush Namdeo Vs. The State of M.P. decided on 15 February, 2018 where the
Court was dealing with the challenge to the Notification issued by the State
Government in exercise of powers conferred by Sub-Section (1) of Section 15 of
the Mines and Minerals (Development and Regulation) Act, 1957 substitution
Rules 53 of Madhya Pradesh Minor Mineral Rules, 1996 (for short "the Rules")
published on 18.05.2017 in Madhya Pradesh Gazette, in para 22 of the judgment
has also held that "The provisions of the Rule 53 are to ensure that there is no un-
authorised extraction and transportation of the minerals. Such confiscation is not a
punishment, which is imposible in exercise of the powers conferred under Section
21 of the Act. The confiscation under Rule 53 is independent proceeding but does
not affect the legality and validity of the confiscation contemplated under Section
21 of the Act, which provides for imprisonment as well."

14. Thus, from the aforesaid discussion it is apparently clear that the
ingredients of offence under Section 378 of IPC and under Rule 53 of MP Minor
Mineral Rules, 1996 are different and even after the amendment in Rule 53, the
Courts can still take cognizance u/s 379 IPC for theft of sand from the property
owned by the Government.

15.  The cited cases relied above by the learned counsel for the petitioner are
not applicable in the instant case.

16. So the criminal proceeding under Section 379 of IPC is maintainable in the
concerned Court, therefore, this is not appropriate case, in which to exercise the
inherent power of this Court under Section 482 of the Cr.P.C.

17. Hence this petitions filed by the petitioners are hereby dismissed.

Application dismissed.
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A. Penal Code (45 of 1860), Section 419 & 420, Recognised

Examination Act, M.P. ( 10 of 1937), Section 3 & 4 and Criminal Procedure
Code, 1973 (2 0f 1974), Section 482 — Quashment of Charge Sheet — Admission
in MBBS course — Investigation revealed that applicant appeared in PMT
2008 impersonating a candidate Manoj Kumar Dubey — Expert opinion
proves applicant's handwritings similar to writings in answer sheets of
Manoj — Photographs available on student details of VYAPAM is similar to
photograph of applicant, which shows that he committed offence of
impersonation and conspiracy — No ground for interference against Charge
Sheet u/S 482 Cr.P.C. —Application dismissed. (Para7)
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B. Criminal Procedure Code, 1973 (2 of 1974), Section 482 —
Powers of High Court — Held — Apex Court has concluded that High Court
powers to quash criminal proceedings should be exercised sparingly and in
rarest of rare cases — Reliability of allegations made in FIR or complaint not
be examined. (Para10)
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SCC 439, (2012)9 SCC 460, AIR 2018 SC 2039.

Girish Kumar Shrivastava, for the applicant.
J.K. Jain, Asstt. Solicitor General for the non-applicant.

ORDER

The order of  the Court was passed by -
V.K. SHUKLA, J.:-The applicant has invoked inherent jurisdiction of this court
under Section 482 of the Code of Criminal Procedure, 1973 for quashment of the
Final Report/ Charge Sheet No. 38/2018 dated 27-10-2018 filed by Central
Bureau of Investigation in the court of Special Judge for Vyapam Cases at
Jabalpur (MP) in Case No. RC-217-2015(S)/0098.

2. The facts adumbrated in nutshell are that the applicant is a Medical
Practitioner,who has completed MBBS from GSVM Medical College, Kanpur
(UP) and is presently practicing and residing at Chalchitra Road, Tehsil Fatehpur,
District Barabanki (UP). The case was initially registered by Garha Police Station,
Jabalpur (MP) on 16-11-2013 under FIR No0.898/2013, based on a written
complaint given by the then Dean, Netaji Subhash Chandra Bose (NSCB)
Medical College, Jabalpur, alleging fraud committed by some of the students,
who obtained admission in MBBS Course in Netaji Subhash Chandra Bose
Medical College, Jabalpur by deceitful means. The case was initially registered
against 26 persons under Sections 419 & 420 of IPC and Sections 3 and 4 of
Madhya Pradesh Recognized Examination Act, 1937. Subsequently, vide letter
dated 04-12-2013, the then Dean, NSCB Medical College, Jabalpur gave one
more complaint to the Garha Police Station, alleging fraud committed by three
more candidates. During the course of investigation, names of 31 more persons
who are allegedly middlemen/impersonators were added as the accused by the
Police/District Crime Branch. In this case, the local Police has filed one charge
sheet on 18-08-2015 against one accused person namely Abhishek Sachan before
the Ld. CJM Court, Jabalpur.

3. In compliance to the orders dated 09-07-2015 of Hon'ble Supreme Court
of India Writ Petition (Civil) No.417/2015 titled "Digvijay Singh & others Vs.
State of Madhya Pradesh & others", and also in Writ Petition (Civil)
No0.372/2015, this case was taken over by CBI from SIT/DCB, Jabalpur on 18-08-
2015 and was registered as RC 21720150098 U/s 120-B r/w 417, 419, 420, 467,
468,471 IPC and U/s 3 & 4 of the Madhya Pradesh Recognized Examinations Act,
1937 against 60 accused persons.
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4. Learned counsel for the applicant assiduously submitted that the applicant
has been made an accused in the present case only on suspicion and there is no
material against him. He submitted that he is only suspected Impersonator for the
accused candidate Manoj Kumar Uikey.

5. Learned counsel for the respondent submitted that there is sufficient prima
facie material against the applicant which has been filed alongwith the charge
sheet. He further submitted that the charge has yet to be framed in the trial and at
this stage, there cannot be any interference against the charge sheet.

6. The allegation in brief, as per the FIR is that the accused candidates in
connivance with the racketeers, solvers and other unknown persons committed
the offences of cheating , cheating by personation, forgery of valuable security,
forgery for the purpose of cheating, using forged documents as genuine, criminal
conspiracy and use of unfair means in recognized examination and thereby
obtained admission in the Netaji Subhas Chandra Bose Medical, College,
Jabalpur, for which they were not entitled.

7. Against the present applicant, the investigation revealed that Nand Lal
Gupta (A-66) S/o Shri Madan Lal Gupta, student of GSVM Medical College,
Kanpur attended the PMT 2008 in the name of Manoj Kumar Uikey (A-2). In this
regard the Expert Opinion received from SEQD, Bhopal proves that the specimen
handwritings of Nand Lal Gupta are similar to the writings available in the OMR
answer sheet of PMT 2008 in the name of Manoj Kumar Uikey. Moreover the
statement of Dr. B.K. Guha also shows that the photograph available on the
student details of Vyapam is similar to the photograph of Nand Lal Gupta, which
again proves that Nand Lal Gupta attended the PMT 2008 in the name of Manoj
Kumar Uikey. Therefore, Nand Lal Gupta committed the offence of
impersonation and conspiracy.

8. Alongwith the charge sheet, the respondent has filed list of documentary
evidence in RC 2172015S0098. In the said list of documents at Serial No. D-227 it
is mentioned that specimen writings of Nand Lal Gupta, S/o Madan Lal Gupta,
suspected impersonator for the accused candidate Manoj Kumar Uikey (A-2) in
the PMT 2008, along with documents having his admitted writings. (41 sheets
marked as S-1 to S-41 and 04 sheets having his admitted writings).

9. Upon perusal of the charge sheet and taking into consideration the
allegations and material available against the applicant, we do not find any merit
in the present case warranting any interference under Section 482 of the Code of
Criminal Procedure to quash the charge sheet.
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10. In the case of State of Haryana and others Vs. Bhajan Lal and others 1992
Supp(1) SCC 335, the Apex Court held that High Court powers to quash criminal
proceedings should be exercised sparingly and rarest of rare cases. Reliability of
allegations made in FIR or complaint not be be examined . Para 130 reads as under :

"The power of quashing a criminal proceeding should be exercised very
sparingly and with circumspection and that too in the rarest of rare cases.
The extraordinary or inherent powers do not confer an arbitrary
jurisdiction on the court to act according to its whim or caprice. The court
will not be justified in embarking upon an enquiry as to the reliability or
genuineness or otherwise of the allegations made in the FIR or the
complaint.

11. In Kamaladevi Agrawal Vs. State of W.B. (2002) 1 SCC 555, the Apex
Court opined :

"This court has consistently held that the revisional or inherent powers of
quashing the proceedings at the initial stage should be exercised
sparingly and only where the allegations made in the complaint or the
FIR, even if taken at their face value and accepted in entirely, do not
prima faice disclose the commission of an offence. Disputed and
controversial facts cannot be made the basis for the exercise of the
jurisdiction."”

12. In the case of R.Kalyani Vs. Janak C.Mehta, (2009) 1 SCC 516, the Apex
Court laid down the law in the following terms:

"15. Propositions of law which emerge from the said decisions are:

1 The High Court ordinarily would not exercise its inherent
jurisdiction to quash a criminal proceeding and , in particular, a first
information report unless the allegations contained therein, even if given
face value and taken to be correct in their entirety, disclosed no
cognizable offence.

(2) For the said purpose, the Court, save and except in very
exceptional circumstances, would not look to any document relied upon
by the defence.

3) Such a power should be exercised very sparingly. If the
allegations made in the FIR disclose commission of an offence, the
Court shall not go beyond the same and pass an order in favour of the
accused to hold absence of any mens rea or actus reus.

4) If the allegation discloses a civil dispute, the same by itself may
not be a ground to hold that the criminal proceedings should not be
allowed to continue."
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13. The aforesaid legal position has been reiterated in the case of Mahesh
Chaudhary Vs. State of Rajasthan and another (2009) 4 SCC 439. Relevant paras
11and 12 are reproduced asunder:

"11. " The principle providing for exercise of the power by a
High Court under Section 482 of the Code of Criminal Procedure to
quash a criminal proceedings is well known. The Court shall ordinarily
exercise the said jurisdiction, inter alia, in the event the allegations
contained in the FIR or the complaint petition even if on face value are
taken to be correct in their entirety, does not disclose commission of an
offence."

12. It is also well settled that save and except in very exceptional
circumstances, the Court would not look to any document relied upon by
the accused in support of his defence. Although allegations contained in
the complaint petition may disclose a civil dispute, the same by itself
may not be a ground to hold that the criminal proceedings should not be
allowed to continue. For the purpose of exercising its jurisdiction, the
superior courts are also required to consider as to whether the allegations
made in the FIR or the complaint petition fulfil the ingredients of the
offences alleged against the accused."

14. In the case of Amit Kapoor vs. Ramesh Chander and another, (2012) 9
SCC 460 the Apex Court has culled out certain principles to be considered for
proper exercise of jurisdiction with regard to quashing of the charge either in
exercise of power under Section 397 or Section 482 of the CrPC, or together, as the
case may be. The principles laid down by the Apex Court in paras 27.1,27.2,27.3
and 27.6 are reproduced as under:

"27.1.Though there are no limits of the powers of the Court under
Section 482 of the Code but the more the power, the more due care and
caution is to be exercised in invoking these powers. The power of
quashing criminal proceedings, particularly, the charge framed in terms
of Section 228 of the Code should be exercised very sparingly and with
circumspection and that too in the rarest of the rare cases.

27.2.  The Court should apply the test as to whether the
uncontroverted allegations as made from the record of the case and the
documents submitted therewith prima facie establish the offence or not.
If the allegations are so patently absurd and inherently improbable that
no prudent person can ever reach such a conclusion and where the basic
ingredients of a criminal offence are not satisfied then the Court may
interfere.
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27.3.  The High Court should not unduly interfere. No meticulous
examination of the evidence is needed for considering whether the case
would end in conviction or not at the stage of framing of charge or
quashing of charge.

XX XX XX XX

XX XX XX XX

27.6. The Court has a duty to balance the freedom of a person and the
right of the complainant or prosecution to investigate and prosecute the
offender."

15. The same view has been reiterated by the Apex Court in a latest judgment
of Asian Resurfacing of Road Agency Pvt.Ltd. and another. Vs. Central Bureau of
Investigation, AIR 2018 SC 2039. Para 100 reads as under :

"100. However, there is a series of cases wherein this Court while

dealing with the provisions of Sections 227, 228, 239, 240, 241, 242 and
245 CrPC, has consistently held that the court at the stage of framing of
the charge has to apply its mind to the question whether or not there is

any ground for presuming the commission of an offence by the accused.

The court has to see as to whether the material brought on record
reasonably connect the accused with the offence. Nothing more is

required to be enquired into. While dealing with the aforesaid
provisions, the test of prima facie case is to be applied. The court has to

find out whether the materials offered by the prosecution to be adduced
as evidence are sufficient for the court to proceed against the accused
further. (Vide State of Karnataka V. L. Muniswamy (1997)2 SCC 699) :

(AIR 1977 SC 1489) All India Bank Officers' Confederation V. Union of
India (1989) 4 SCC 90 : (AIR 1989 SC 2045) Stree Atyachar Virodhi
Parishad Vs. Dilip Nathumal Chordia (1989) 1 SCC 715) State of M.P.

Vs. Krishna Chandra Saksena (1996) 11 SCC 439) and State of M.P. Vs.

Mohanlal Soni(2000) 6 SCC 338): (AIR 2000 SC 2583),

16. Thus, the Apex Court has held that the power under Section
397/401 CrPC against an order framing charge should be exercised very sparingly
and with circumspection and that too in the rarest of rare case. The court should
apply the test as to whether uncontroverted allegation available from the record of
the case and the documents, prima facie does not establish any offence and the
basic ingredients of the offence are not satisfied, then the Court may interference.
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17. In view of the aforesaid, in the facts of the present case, we do not find any
case for interference against the charge sheet in exercise of inherent power under

Section 482 of the Code of Criminal Procedure. Accordingly, the application is
dismissed.

Application dismissed.
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