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 (Note : An asterisk (*) denotes Note number)

Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(b) – 
Unlawful Sub-letting – Held – Defendant No. 1 & 2 are father and son – Shops 
and Godown were given on rent without describing any nature of business – 
Defendant No. 2 is also using part of accommodation for non-commercial 
purpose – No unlawful sub-letting, assignment or parting of accommodation 
– Decree u/S 12(1)(b) rightly denied. [Sushil Nigam Vs. Jahur Khan] …1104

Accommodation Control Act, M.P. (41 of 1961), Sections 12(1)(a), 12(3) 
& 13(1) – Arrears of Rent – Notice – Suit for eviction and arrears of rent – Held 
– Respondents/tenants did not entered the witness box to deny the 
acknowledgement of notice sent by appellant regarding arrears of rent – 
Section 13(1) contemplates deposit of rent regularly on month by month 
basis whereas respondent/defendant deposited rent with permission of 
Court from May 2008 to October 2008 but thereafter he failed to deposit the 
rent violating provisions of Section 12(3) for which his right of defence was 
closed on non-compliance of Section 13(1) of the Act – Appellant entitled to 
decree u/S 12(1)(a) and is hereby granted – Appeal partly allowed. [Sushil 
Nigam Vs. Jahur Khan] …1104

LFkku fu;a=.k vf/kfu;e] e-Á- ¼1961 dk 41½] /kkjk,¡ 12¼1½¼,½] 12¼3½ o 13¼1½ 
& HkkM+s dk cdk;k & uksfVl

LFkku fu;a=.k vf/kfu;e] e-Á- ¼1961 dk 41½] /kkjk 12¼1½¼ch½ & fof/kfo:) 
mi&fdjk,nkjh

Accommodation Control Act, M.P. (41 of 1961), Section 12(1)(c) – 
Nuisance – Held – Dispute of ownership of plaintiff was pending before the 
Court and thus defendants bona-fidely denied the title of plaintiff, hence did 
not cause any nuisance. [Sushil Nigam Vs. Jahur Khan] …1104
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U;k;ky; ds dk;Z ls fdlh dh gkfu ugha gksrh rFkk flfoy ÁfØ;k lafgrk ¼1908 
dk 5½] /kkjk 152

Arbitration and Conciliation Act (26 of 1996), Sections 2(e), 20 & 11(6) 
– Appointment of Arbitrator – “Place” of Arbitration – Jurisdiction of Court – 
Held – “Venue” and “seat” cannot be treated as synonymous – “Seat” of 
arbitration constitutes the centre of gravity of arbitration whereas “venue” 
of arbitration can be altered and fixed as per convenience of parties – 
“Venue” will not determine the question of jurisdiction – This Court has 
jurisdiction to entertain application u/S 11(6) of the Act, because, except 
issuance of letter of acceptance, other necessary events which gives cause of 
action, has arisen within territorial jurisdiction of this Court – Further, 
agreement also do not specify any seat of arbitration – Arbitrator appointed 
– Application allowed. [Cobra CIPL Vs. Chief Project Manager] …926

LFkku fu;a=.k vf/kfu;e] e-Á- ¼1961 dk 41½] /kkjk 12¼1½¼lh½ & U;wlsal 

Actus curiae neminem gravabit  and Civil Procedure Code (5 of 1908), 
Section 152 – Held – The basis of provision u/S 152 CPC is found on the 
maxim actus curiae neminem gravabit i.e. an act of court shall prejudice no 
man – Thus, an unintentional mistake of Court which may cause prejudice to 
any party must be rectified. [Khursheed Bai Vs. State of M.P.] …1159

ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk,¡ 2¼bZ½] 20 o 11¼6½ & 
e/;LFk dh fu;qfDr & ek/;LFke~ dk **LFkku** & U;k;ky; dh vf/kdkfjrk & 
vfHkfu/kkZfjr

Arbitration and Conciliation Act (26 of 1996), Section 10 & 11 (6) – 
Appointment of Arbitrator – Jurisdiction of Court – Held – For appointment of 
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Arbitration and Conciliation Act (26 of 1996), Section 12(5) – 
Departmental Arbitrator – Held – In view of Section 12(5) of the Act, the 
departmental arbitrators now cannot be appointed as Arbitrators. [Cobra 
CIPL Vs. Chief Project Manager] …926

ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 10 o 11¼6½ & e/;LFk dh 
fu;qfDr & U;k;ky; dh vf/kdkfjrk

…1294

Arbitrator, there is complete non-response and non-cooperation by 
respondent – Even notice issue by this Court and published in newspaper 
also remained unresponded – Respondents thus treated as served – There 
exist a dispute which needs to be resolved by an Arbitrator – In such 
exceptional case, this Court can appoint an Arbitrator to resolve the dispute 
– Arbitrator appointed. [S.K. Construction Co. (M/s.) Vs. M/s. Topworth 
Toolways (Satna)] …*37

Arbitration and Conciliation Act (26 of 1996), Section 11(6-A) – 
Appointment of Arbitrator – Limitation – Cause of Action  – Held – Final bill 
settled on 12.05.2014 – Aggrieved by less payment, applicant made 
representation whereby respondent directed to submit details in proper 
format and finally rejected the same on 17.07.2018 – This fresh rejection 
revives the cause of action, thus period of limitation is not a hurdle for 
applicant – Cause of action is to be constituted by whole bundle of essential 
facts – Arbitrator appointed – Application allowed. [Zam Zam Refrigeration 
& Air Conditining (M/s.) Vs. Chief Engineer (Electrical) BSNL, Bhopal] 

ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 11¼6&,½ & e/;LFk dh 
fu;qfDr & ifjlhek & okn gsrqd 
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ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 12¼5½ & foHkkxh; e/;LFk

vk;q/k vf/kfu;e ¼1959 dk 54½] /kkjk 13 o 14¼3½ & vuqKfIr iznku fd;k tkuk 
& badkj & vk/kkj

vk;q/k vf/kfu;e ¼1959 dk 54½] /kkjk,¡ 13¼1½] ¼2½¼2&,½ o 14¼1½¼,½] ¼ch½ & 
vuqKfIr iznku fd;k tkuk & vuqKkiu izkf/kdkjh dk foosdkf/kdkj

Arms Act (54 of 1959), Section 13 & 14(3) – Grant of License – Refusal – 
Grounds – Held – Recording of reasons in writing for refusal of grant of 
license is mandatory as per Section 14(3) – While refusing to grant license, it 
was incumbent upon State to assign proper and real reasons for taking a 
different view against the favourable recommendation/proposal of SHO and 
District Magistrate in favour of grant of license to petitioner looking to past 
incidents with family members of petitioner – Refusing grant of license on 
omnibus reasons of absence of perceivable threat to life and security of 
petitioner, cannot suffice mandatory requirements of Section 14(3) – 
Impugned order quashed – Appeal allowed. [Chhotelal Pachori Vs. State of 
M.P.] (DB)…730

Arms Act (54 of 1959), Sections 13(1), (2) (2-A) & 14(1)(a), (b) – Grant 
of License – Discretion of Licensing Authority – Held – If conditions 
prescribed u/S 13(1), (2) and (2-A) are satisfied and there are good grounds 
for obtaining license, then Arms Act leaves no discretion with licensing 
authority to decline grant of license, save for reasons detailed in Section 14 
which prevails upon Section 13 and empowers the authority to refuse grant 
of license, if provisions of Section 14(1)(a) and (b) are not satisfied. 
[Chhotelal Pachori Vs. State of M.P.] (DB)…730
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Arms Act (54 of 1959), Section 17(3)(b) – Arms License – Revocation – 
Grounds – Held – On date of passing impugned order, the criminal case due 
to which revocation was proposed was already decided acquitting the 
petitioner – No reason before Licensing Authority to record satisfaction for 
revocation of license merely due to registration of a criminal case – Nothing 
on record to show that public safety affecting public tranquility is in peril or 
going to be affected showing an act of petitioner affecting public at large or 
community – In said case, licensed gun was not even seized – Power exercised 
by Licensing Authority and Appellate Authority is without application of 
mind and arbitrary – Impugned orders set aside – Petition allowed. [Abdul 
Saleem Vs. State of M.P.] …838

vk;q/k vf/kfu;e ¼1959 dk 54½] /kkjk 17¼3½¼ch½ & vk;q/k vuqKfIr & 
izfrlagj.k & vk/kkj

Arms Act (54 of 1959), Section 17(3)(b) – Arms License – Revocation – 
Grounds & Factors/Parameters for Consideration – Discussed and 
enumerated. [Abdul Saleem Vs. State of M.P.] …838

vk;q/k vf/kfu;e ¼1959 dk 54½] /kkjk 17¼3½¼ch½ & vk;q/k vuqKfIr & 
izfrlagj.k & vk/kkj o fopkj gsrq dkjd@ekin.M

vk;q/k vf/kfu;e ¼1959 dk 54½] /kkjk 17¼3½¼ch½ & ns[ksa & lafo/kku & vuqPNsn 
226

Arms Act (54 of 1959), Section 17(3)(b) – See – Constitution – Article 
226 [Abdul Saleem Vs. State of M.P.] …838

Arms Act (54 of 1959), Section 25(1A) & 27 – See – Penal Code, 1860, 
Section 302 & 341 r/w 34 [Balvir Singh Vs. State of M.P.] (SC)…1200
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flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 11 & iwoZ U;k;

Civil Procedure Code (5 of 1908), Section 16 & 17 – Expression “any 
portion of the property” – Held – The expression can be read as portion of 
one or more properties situated in jurisdiction of different courts and can 
also be read as portion of several properties situated in jurisdiction of 
different courts. [Shivnarayan (D) By L.Rs. Vs. Maniklal (D) Thr., L.Rs.]  

(SC)…1178

vk;q/k vf/kfu;e ¼1959 dk 54½] /kkjk 25¼1,½ o 27 & ns[ksa & n.M lafgrk] 
1860] /kkjk 302 o 341 lgifBr /kkjk 34

flfoy i)fr & nLrkostksa dk izLrqr u fd;k tkuk & izfrdwy fu"d"k

…1094

Civil Procedure Code (5 of 1908), Section 11 – Res-Judicata – Held – 
Once suit of petitioner is dismissed and had lost upto stage of second appeal, 
subsequent proceedings between same parties for same subject matter would 
be barred by principle of Res-Judicata/Constructive Res-Judicata. [Pratap 
Singh Gurjar Vs. State of M.P.] …*42

Civil Practice – Non Production of Documents – Adverse Inference – 
Held – If relevant documents which according to parties are in existence but 
nor produced before Court, then adverse inference has to be drawn against 
the said party. [Rameswar Dubey Vs. Mahesh Chand Gupta (Dead) through 
L.Rs.] …1094

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 16 o 17 & vfHkO;fDr **laifRr dk 
dksbZ Hkkx**

Civil Procedure Code (5 of 1908), Section 16 & 17 – Maintainability of 
Suit – Cause of Action – Held – Suit filed in a court pertaining to properties 
situated in jurisdiction of more than two courts, is maintainable only when 
suit is filed on one cause of action – In present case, plaint encompasses 
different cause of action with different set of defendants – Cause of action 
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Civil Procedure Code (5 of 1908), Section 16 & 17 – Place of Institution 
of Suit – Held – A suit in respect of immovable property or properties situated 
in jurisdiction of different courts may be instituted in any court within whose 
local jurisdiction, any portion of property or properties may be situated – 
Further,  a suit in respect of more than one property situated in jurisdiction 
of different courts can be instituted in a court within whose local jurisdiction 
one or more properties are situated provided suit is based on same cause of 
action with respect of properties situated in jurisdiction of different courts. 
[Shivnarayan (D) By L.Rs. Vs. Maniklal (D) Thr., L.Rs.] (SC)…1178

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 16 o 17 & okn dh iks"k.kh;rk & okn 
gsrqd & vfHkfu/kkZfjr 

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 16 o 17 & okn lafLFkr djus dk 
LFkku

relating to Indore property and Bombay property were entirely different 
with different sets of defendants which could not have been clubbed together 
– Suit regarding Bombay property is clearly not maintainable in Indore 
Courts – Trial Court rightly striked out the pleadings and relief pertaining to 
Bombay property – Appeal dismissed. [Shivnarayan (D) By L.Rs. Vs. 
Maniklal (D) Thr., L.Rs.] (SC)…1178

Civil Procedure Code (5 of 1908), Section 16 & 17 and General Clauses 
Act (10 of 1897), Section 13 – Word “property” – Held – Word “property” in 
Section 17 although has been used in 'singular' but by virtue of Section 13 of 
General Clauses Act, it may also be read as 'plural' i.e. “properties”. 
[Shivnarayan (D) By L.Rs. Vs. Maniklal (D) Thr., L.Rs.] (SC)…1178
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flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 16 o 17 ,oa lk/kkj.k [k.M vf/kfu;e 
¼1897 dk 10½] /kkjk 13 & 'kCn **laifRr**

Civil Procedure Code (5 of 1908), Sections 96, 104(1) & (2) and 107(2) – 
Miscellaneous Appeal – Held – Appellate Court hearing an appeal against a 
decree exercises original jurisdiction as available to trial Court – Apex Court 
concluded that an appeal u/S 96 CPC is a continuation of a suit – Further, “an 
appeal against a decree” is denotably different from “an appeal against an 
order” – Section 104(2) bars a second miscellaneous appeal against any order 
of the appellate Court passed in miscellaneous appeal u/S 104(1) CPC. 
[Mangilal Vs. Ganpatlal] …876

Civil Procedure Code (5 of 1908), Sections 96, 104(1) & (2), Order 43 
Rule 1 and Order 39 Rule 1 & 2 – Injunction Order – Miscellaneous Appeal – 
Maintainability – Held – Misc. Appeal u/S 104(1) r/w Order 43 Rule (1)(r) 
CPC shall be maintainable before the High Court if interim injunction order 
is granted by lower appellate Court in an appeal u/S 96 CPC – Misc. appeal 
before High Court shall not be maintainable if order of interim injunction is 
passed by lower appellate Court in Misc. Appeal u/S 104(1) r/w Order 43 
Rule 1(r) in view of the bar u/S 104(2) CPC – In present case, impugned order 
was passed in an appeal u/S 96 CPC and hence appeal is maintainable but in 
the present facts, possession has already been taken by respondents after 
passing of decree – No interference is called for – Appeal dismissed. 
[Mangilal Vs. Ganpatlal] …876

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk,¡ 96] 104¼1½ o ¼2½] vkns'k 43 fu;e 1 
,oa vkns'k 39 fu;e 1 o 2 & O;kns'k vkns'k & fofo/k vihy & iks"k.kh;rk
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flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk,¡ 96] 104¼1½ o ¼2½ ,oa 107¼2½ & 
fofo/k vihy

Civil Procedure Code (5 of 1908), Section 107(1) – See – Court Fees Act,  
1870, Section 12 [Badrilal (deceased) through L.Rs. Nirmala Vs. Akash] 

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 107¼2½ o vkns'k 7 fu;e 11 & vihyh 
U;k;ky; dh 'kfDr;k¡ & U;k;ky; Qhl dk ewY;kadu

Civil Procedure Code (5 of 1908), Section 107(2) & Order 7 Rule 11 – 
Powers of Appellate Court – Valuation of Court Fees – Held – Appellate Court 
has same powers as are conferred and imposed by the Code on Courts of 
original jurisdiction in respect of suits instituted therein – If suit can be 
dismissed or rejected under Order 7 Rule 11 CPC, then the appeal which is in 
continuation of suit can also be decided or rejected under the said provision, 
specially on issue of Court fees and valuation of appeal – Appellate Court 
rightly passed the impugned order directing appellant/plaintiff to pay Court 
fees – Petition dismissed. [Badrilal (deceased) through L.Rs. Nirmala Vs. 
Akash] …1076

Civil Procedure Code (5 of 1908), Section 144 – Restitution – 
Applicability – Held – Section 144 applies to a situation where a decree or 
order is varied or reversed in appeal, revision or any other proceedings or is 
set aside or modified in any suit instituted for the purpose – In present case, 
provisions of Section 144 CPC not attracted there being no variation or 
reversal of a decree or order – There was no decree or order of trial Court by 

…1076

…1076

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 107¼1½ & ns[ksa & U;k;ky; Qhl 
vf/kfu;e] 1870] /kkjk 12
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Civil Procedure Code (5 of 1908), Order 1 Rule 10 – Impleadment of 
Party – Stage of Proceeding – Held – An application under Order 1 Rule 10 
can be filed at any stage of proceedings but it does not mean that inspite of 

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 152 & vuqleFkZu & O;kfIr & 
vfHkfu/kkZfjr

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 152 & ns[ksa & U;k;ky; ds dk;Z ls 
fdlh dh gkfu ugha gksrh

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 144 & izR;kLFkkiu & iz;ksT;rk & 
vfHkfu/kkZfjr

virtue of which appellant was given possession of property or respondent was 
mandated to hand over possession to appellant – Impugned order set aside – 
Application filed before executing Court stands dismissed – Appeal allowed. 
[Murti Bhawani Mata Mandir Rep. Through Pujari Ganeshi Lal (D) 
Through LR Kailash Vs. Ramesh] (SC)…726

Civil Procedure Code (5 of 1908), Section 152 – See – Actus curiae 
neminem gravabit [Khursheed Bai Vs. State of M.P.] …1159

Civil Procedure Code (5 of 1908), Section 152 – Rectification – Scope – 
Held – It is clear that in the judgment, answer to issue No. 2 was given in 
favour of applicant/plaintiff – It is unintentional omission on part of Court 
that such consequential relief is not incorporated in concluding 
paragraph/operative portion of judgment – Such errors needs to be 
corrected in exercise of powers u/S 152 CPC – Impugned order set aside – 
Court below directed to draw corrected decree – Application partly allowed. 
[Khursheed Bai Vs. State of M.P.] …1159
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specific objection raised by defendants in written statement, the plaintiff, 
after proceeding further with the suit, may file such application at the stage 
of final hearing – Plaintiffs cannot be allowed to reopen proceedings under 
garb of such application because when a new defendant is added, a de novo 
trial would be conducted so far as newly added defendant is concerned – 
Impugned order allowing the application is set aside – Petition allowed. 
[Sehdev Dubey Vs. Smt. Pushpa Tiwari] …*45

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 1 fu;e 10 & okn laifRr ds Øsrk 
dks i{kdkj cuk;k tkuk & fopkjk/khu okn dk fl)kar

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 1 fu;e 10 & i{kdkj cuk;k tkuk 
& dk;Zokgh dk izØe

…*45

Civil Procedure Code (5 of 1908), Order 1 Rule 10 – Impleadment of 
Purchaser of Suit property – Principle of Lis Pendens – Held – Sale deed in his 
favour already executed prior to institution of suit, thus principle of lis 
pendens would not apply – Decree would not be binding on him. [Sehdev 
Dubey Vs. Smt. Pushpa Tiwari] …*45

Civil Procedure Code (5 of 1908), Order 1 Rule 10 – Necessary Party – 
Locus Standi – Held – R-1 claiming her title through the grandfather of 
petitioner whereas petitioner claiming that his grandfather was never the 
owner of the suit land and the unregistered sale deed produced by R-1 is a 
forged document – It cannot be said that petitioner has no locus standi to 
oppose the claim of R-1 – Petitioner is a necessary party thus his application 
for impleadment allowed – Petition allowed. [Deepak Kumar Saxena Vs. 
Smt. Nirmala Devi] …*35

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 1 fu;e 10 & vko';d i{kdkj & 
lqus tkus dk vf/kdkj
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(SC)…1178

Civil Procedure Code (5 of 1908), Order 1 Rule 10 – Term “dominus 
litus” – Held – Petitioner not claiming any relief against R-1 – It is the case of 
petitioner that by creating forged document, R-1 trying to grab government 
land – Petitioner's application for impleadment cannot be rejected on the 
ground that plaintiff is “dominus litus”. [Deepak Kumar Saxena Vs. Smt. 
Nirmala Devi] …*35

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 2 fu;e 2 & O;kfIr

Civil Procedure Code (5 of 1908), Order 14 Rule 2 – Preliminary Issue – 
Held – Issue of court fees is always liable to be decided as a preliminary issue 
because Court fees is payable in advance at the time of filing of suit and 
appeal – There is no provision for payment of Court fees after adjudication of 
suit and appeal. [Badrilal (deceased) through L.Rs. Nirmala Vs. Akash] 

Civil Procedure Code (5 of 1908), Order 2 Rule 2 – Scope – Held – In 
present case, suit is not against same defendants or same defendants jointly – 
There are different set of defendants who have different cause of action – 
Order 2 Rule 2 cannot be read in a manner as to permit clubbing of different 
cause of action. [Shivnarayan (D) By L.Rs. Vs. Maniklal (D) Thr., L.Rs.]  

…1076 

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 14 fu;e 2 & izkjafHkd fook|d

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 1 fu;e 10 & 'kCn **okn fu;a=d**
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Civil Procedure Code (5 of 1908), Order 39 Rule 2A(1), (2) – Injunction 
Order – Disobedience/Non-Compliance – Injunction order passed against 
applicant on 28.02.2015 (Saturday) and sale deed was executed on 02.03.2015 
(Monday) of a part of property by power of attorney holder of applicant, who 
had no knowledge of the order – Held – Act was done in good faith and cannot 
be said that disobedience or non-compliance was made with malafide 
intention – Applicant also assured that after getting knowledge of injunction 
order, no further sale of any part of land would be made – Impugned order 
directing civil imprisonment is set aside – Revision allowed. [Kalpana 
Mudgal (Smt.) Vs. Vinod Kumar Sharma] …932

Civil Procedure Code (5 of 1908), Order 22 Rule 3 & 5 – Legal 
Representative – Rights over the title of suit property – Held – Appellants were 
brought on record as LRs by virtue of will but after becoming a party, they 
ought to have established their right over suit property – By allowing 
application under order 22 Rule 3 CPC, appellants were given limited rights 
to continue the suit – In pleadings also, appellants did not claim any relief by 
way of amendment that they have succeeded ½ share of the original plaintiff 
– No error by courts below while dismissing the suit – Appeal dismissed. 
[Sheela Vs. Bhagudibai] …1258

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 22 fu;e 3 o 5 & fof/kd izfrfuf/k 
& okn laifRr ds LoRo ij vf/kdkj

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 39 fu;e 2,¼1½] ¼2½ & O;kns'k 
vkns'k & voKk@vuuqikyu
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Civil Services (Pension) Rules, M.P. 1976, Rule 9 – See – Prevention of 
Corruption Act, 1988, Section 13(1) & 13(2) [Suresh Kumar Vs. State of M.P.] 

…*34

Civil Procedure Code (5 of 1908), Order 39 Rule 2A(1), (2) – Injunction 
Order – Disobedience/Non-Compliance – Procedure – Held – In case of 
disobedience/non-compliance of order, Court may first order the property of 
person guilty of such disobedience or breach to be attached and thereafter it 
may also order such person to be detained in civil prison for a term not 
exceeding 3 months. [Kalpana Mudgal (Smt.) Vs. Vinod Kumar Sharma] 

…932

flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 39 fu;e 2,¼1½] ¼2½ & O;kns'k 
vkns'k & voKk@vuuqikyu & izfØ;k

 Civil Services (Pension) Rules, M.P. 1976, Rules 8, 9(4), 9(6)(b) & 64 – 
Gratuity & Pension – Criminal Proceedings – Effect – Held – Criminal 
proceedings shall be deemed to be instituted on the date, Magistrate takes 
cognizance – Division Bench of this Court has concluded that retired 
employee against whom criminal case has been instituted after retirement is 
entitled for full pension and gratuity – In present case, Magistrate took 
cognizance after retirement of petitioner, judicial proceedings are pending 
and petitioner is not yet convicted or found guilty of grave misconduct – 
Impugned order withholding 50% gratuity amount and denial of full 
pension is set aside – Petition allowed. [Suresh Kumar Vs. State of M.P.] 

flfoy lsok ¼isa'ku½ fu;e] e-Á- 1976] fu;e 8] 9¼4½] 9¼6½¼ch½ o 64 & minku 
o ias'ku & nkf.Md dk;Zokfg;k¡ & izHkko

(DB)…*38
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flfoy lsok ¼isa'ku½ fu;e] e-Á- 1976] fu;e 9 & ns[ksa & Hkz"Vkpkj fuokj.k 
vf/kfu;e] 1988] /kkjk 13¼1½ o 13¼2½

Constitution – Article 14, 19 & 21 and Criminal Procedure Code, 1973 
(2 of 1974), Section 482 – Rights of Major Girl – Held – Applicant is a major 
girl and she cannot be kept in Nari Niketan against her wish merely on the 
ground that he married a boy of another community and thus her life is in 
danger and there may also be social unrest – Applicant directed to be 
immediately released and she may be allowed to go to any place of her choice 
– It is the duty of police to provide full security to applicant. [Samiksha Jain 
(Smt.) Vs. State of M.P.] …*33

Constitution – Article 14, 39(b) & 226 – See – Vikas Pradhikarano Ki 
Sampatiyo Ka Prabandhan Tatha Vyayan Niyam, M.P., 2018, Rules 5, 6 & 7 
[Indore Development Authority Vs. Sansar Publication Pvt. Ltd.] (DB)…742

lafo/kku & vuqPNsn 14] 39¼ch½ o 226 & ns[ksa & fodkl izkf/kdj.kksa dh 
laifRr;ksa dk izca/ku rFkk O;;u fu;e] e-iz-] 2018] fu;e 5] 6 o 7

Constitution – Article 14 & 19(1)(g) – See – Krishi Upaj Mandi 
(Allotment of Land and Structures Market Committee/Board) Rules, M.P., 
2005, Rule 9(4) further repealed by M.P. Krishi Upaj Mandi (Allotment of Land 
and Structures) Rules, 2009 [Rakesh Jain Vs. State of M.P.] …1041

lafo/kku & vuqPNsn 14] 19 o 21 ,oa n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] 
/kkjk 482 & o;Ld yM+dh ds vf/kdkj 

Constitution – Article 14, 39(b) & 226 – Writ of Mandamus – Grounds – 
Held – For issuing mandamus there has to be a legally enforceable right in 
favour of a person under the statute and public authority is under an 
obligation to follow the statute and to perform – Before commanding public 
authority, it has to be established that public authority or public functionary 
is denying the legally enforceable right to such person – In present case, 

lafo/kku & vuqPNsn 14 o 19¼1½¼th½ & ns[ksa & d`f"k mit e.Mh ¼e.Mh 
lfefr@cksMZ dh Hkwfe ,oa lajpuk dk vkcaVu½ fu;e] e-iz-] 2005] fu;e 9¼4½ vkxs e-iz- 
d`f"k mit eaMh ¼Hkwfe ,oa lajpuk dk vkcaVu½ fu;e] 2009 }kjk fujflr
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lafo/kku & vuqPNsn 20¼3½ & ns[ksa & lk{; vf/kfu;e] 1872] /kkjk 27

lafo/kku & vuqPNsn 136 & ns[ksa & fofufnZ"V vuqrks"k vf/kfu;e] 1963] /kkjk,¡ 
16¼lh½] 20] 21] 22 o 23 

lafo/kku & vuqPNsn 14] 39¼ch½ o 226 & ijekns'k dh fjV & vk/kkj

lafo/kku & vuqPNsn 22¼4½ & ns[ksa & jk"Vªh; lqj{kk vf/kfu;e] 1980] /kkjk 3¼3½ 
ijarqd

Constitution – Article 22(4) – See – National Security Act, 1980, Section 
3(3) proviso [Akash Yadav Vs. State of M.P.] (DB)…1020

authorities are being compelled to perform a negative duty by directing 
allotment of commercial plot of about 200 Crores situated in different 
locality in the year 2019 that to by charging rates of 1992, de hors the 
allotment rules. [Indore Development Authority Vs. Sansar Publication Pvt. 
Ltd.] (DB)…742

Constitution – Article 142 – See – Scheduled Castes and Scheduled 
Tribes (Prevention of Atrocities) Act, 1989, Section 3(1)(xi) [State of M.P. Vs. 
Vikram Das] (SC)…1195 

lafo/kku & vuqPNsn 142 & ns[ksa & vuqlwfpr tkfr vkSj vuqlwfpr tutkfr

Constitution – Article 226 – Appointment – Judicial Review – Scope and 
Jurisdiction – Held – It is purely a discretion of respondent/commission to 
consider the candidature of candidate on basis of qualification prescribed 

 Constitution – Article 20(3) – See – Evidence Act, 1872, Section 27 
[Ashish Jain Vs. Makrand Singh] (SC)…710

Constitution – Article 136 – See – Specific Relief Act, 1963, Sections 
16(c), 20, 21, 22 & 23 [Kamal Kumar Vs. Premlata Joshi] (SC)…707

(SC)…1195
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lafo/kku & vuqPNsn 226 & lqus tkus dk vf/kdkj

lafo/kku & vuqPNsn 226 & fu;qfDr & U;kf;d iqufoZyksdu & O;kfIr ,oa 
vf/kdkfjrk

Constitution – Article 226 – Locus Standi – Person Aggrieved & Person 
with Sufficient Interest – Discussed and explained. [Santosh Pal Vs. State of 
M.P.] …1062

under advertisement as well as under Recruitment Rules and it is beyond the 
scope of judicial review under Article 226 of Constitution. [Priti Soni Vs. 
State of M.P.] …818

lafo/kku & vuqPNsn 226 & eftLVªsV }kjk tkap & O;kfIr] iz;kstu o izfØ;k & 
jkT; ljdkj ds fn'kkfunsZ'k & vfHk[kafMr fd;k tkuk

Constitution – Article 226 – Magisterial Enquiry – Scope, Purpose & 
Procedure – Guidelines of State Government – Quashment – Held – It is fact 
finding enquiry and no punishment can be imposed upon persons who are 
found guilty, it lays down a foundation to proceed against delinquent officer – 
Such enquiry report is not admissible as evidence – Provisions of Evidence 
Act and Cr.P.C. are not binding on such enquiry – As per guidelines of State, 
there is no requirement to give an opportunity of cross examining the 
witnesses – Findings of such enquiry is not final and not binding on any 
Court of law – Accused has no right to suggest the manner and method of 
investigation and by whom it should be done – In present case, no final 
decision taken by State on enquiry report nor petitioner established that 
enquiry officer was biased – Petition is premature and hence dismissed. [Anil 
Singh Bhadauria Vs. State of M.P.] …799
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(DB)…1003

Constitution – Article 226 – See – National Security Act, 1980, Section 
3(3) [Akash Yadav Vs. State of M.P.] (DB)…1020

Constitution – Article 226 – Writ of Habeas Corpus – Custody of Minor 
Child – Mother of minor child (4 yrs.) seeking writ against father/ husband 
on allegation that father took away the child unlawfully from her custody – 
Child was produced before the Court – Held – Divorce between husband and 
wife by mutual consent whereby they agreed before Family Court that child 
will live with her mother and accordingly child was handed over to mother at 
the time of divorce – Looking to the welfare of child and after interaction 
with the child whereby child expressed his willingness to go with mother, it is 
directed that child has to be in custody of mother. [Roshini Choubey Vs. 
Subodh Gautam] (DB)…1003

Constitution – Article 226 – Writ of Habeas Corpus – Locus Standi – 
Held – In a petition seeking relief of a writ of Habeas Corpus, there must be a 
relationship between missing/detained corpus and the petitioner or he will 
have to establish how he has sufficient interest in order to pray for a writ of 
Habeas Corpus. [Santosh Pal Vs. State of M.P.] …1062

lafo/kku & vuqPNsn 226 & ns[ksa & jk"Vªh; lqj{kk vf/kfu;e] 1980] /kkjk 3¼3½

lafo/kku & vuqPNsn 226 & yksd fgr okn & voS/k fuekZ.k & tkap & 
vfHkfu/kkZfjr 

lafo/kku & vuqPNsn 226 & canh izR;{khdj.k fjV & vo;Ld ckyd dh vfHkj{kk

Constitution – Article 226 – Public Interest Litigation – Illegal 
Constructions – Enquiry – Held – Illegal Construction (Hotel) by obtaining 
loan from nationalized banks, is wastage of public money – Economic 
Offence Wing directed to probe the matter. [Sanjay Gangrade Vs. State of 
M.P.] (DB)…1227
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lafo/kku & vuqPNsn 226 & ijekns'k dh fjV & O;kfIr 

lafo/kku & vuqPNsn 226 & canh izR;{khdj.k dh fjV & iks"k.kh;rk

Constitution – Article 226 – Writ of Habeas Corpus – Maintainability – 
Held – Writ petition for issuance of writ in nature of Habeas Corpus under 
Article 226 of Constitution against father of the child who took the child 
unlawfully from custody of his mother, is maintainable. [Roshini Choubey 
Vs. Subodh Gautam] (DB)…1003

Constitution – Article 226 – Writ of Habeas Corpus – Territorial 
Jurisdiction – Held – Mother is residing at Indore, divorce has taken place in 
Indore, statement was given by father at Family Court, Indore, permitting 
mother to keep the child – Writ petition is maintainable at Indore. [Roshini 
Choubey Vs. Subodh Gautam] (DB)…1003

lafo/kku & vuqPNsn 226 & canh izR;{khdj.k fjV & lqus tkus dk vf/kdkj & 

lafo/kku & vuqPNsn 226 & canh izR;{khdj.k fjV & {ks=h; vf/kdkfjrk

Constitution – Article 226 – Writ of Mandamus – Scope – Held – It is 
settled law that after expiry of validity of select list, a mandamus for 
appointment on basis of such a select list cannot be issued. [Usha Damar 
(Ms.) Vs. State of M.P.] …1069

Constitution – Article 226 – Writ of Quo Warranto – Locus Standi – 
Public Interest Litigation – Administrator of Municipal Council replaced by 
Administrative Committee of 5 persons – Petitioner challenging the same on 
speculative ground that he is interested in contesting forthcoming elections 
and such appointment of private persons would adversely affect him – Held – 
As on date, no right has matured in favour of petitioner – No locus standi to 
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Constitution – Article 226 & Law of Torts – Writ of Mandamus – Scope 
& Jurisdiction – Held – Proceedings under Article 226 are summary in nature 
– Whether State was actually negligent in discharge of its lawful functions, 
involves complex question of facts and this Court cannot enter into such 
disputed facts – It can be proved by adducing evidence before Civil Court in a 
suit for damages – Petitioner may file such suit, if desired. [Saida Bi (Smt.) 
Vs. State of M.P.] …1055

lafo/kku & vuqPNsn 226 & vf/kdkj&i`PNk fjV & lqus tkus dk vf/kdkj & 
yksd fgr okn

…838

sustain present petition as a regular writ petition by an aggrieved person 
before single bench – Writ of Quo Warranto though maintainable by one 
who is not an aggrieved person, same can only be maintained by way of PIL 
before Division Bench – Liberty granted to prefer a PIL, if desired – Petition 
dismissed. [Santosh Pal Vs. State of M.P.] …1062

lafo/kku & vuqPNsn 226 ,oa vk;q/k vf/kfu;e ¼1959 dk 54½] /kkjk 17¼3½¼ch½ & 
vk;q/k vuqKfIr & izfrlagj.k & O;kfIr o vf/kdkfjrk

lafo/kku & vuqPNsn 226 o vid`R; fof/k & ijekns'k dh fjV & O;kfIr o 
vf/kdkfjrk 

Constitution – Article 226 and Arms Act (54 of 1959), Section 17(3)(b) – 
Arms License – Revocation – Scope & Jurisdiction – Held – Court in exercise 
of power under Article 226, can look into the reasoning assigned by 
authorities while passing order of revocation of arms license as to whether it 
satisfies the purpose mentioned in Statute. [Abdul Saleem Vs. State of M.P.] 



27INDEX

Constitution – Article 226 and Municipal Corporation Act, M.P. (23 of 
1956), Sections 293, 294 & 296 – Public Interest Litigation – Illegal 
Constructions – Departmental Permissions – Legality – Held – Respondents 
raised construction when there was no development permission from 
department of T & CP – Building permission has also been revoked by 
Municipal Corporation – Diversion order for land use for commercial 
purpose also cancelled – Entire construction of Hotel on residential plot is an 
illegal construction – State authorities, granting permission de hors 
statutory provisions – Development permission, building permission and 
diversion order are quashed – Municipal Corporation shall proceed for 
removal of entire illegal construction – Petition allowed. [Sanjay Gangrade 
Vs. State of M.P.] (DB)…1227

lafo/kku & vuqPNsn 226 o uxjikfyd fuxe vf/kfu;e] e-Á- ¼1956 dk 23½] 
/kkjk,¡ 293] 294 o 296 & yksd fgr okn & voS/k fuekZ.k & foHkkxh; vuqKk & oS/krk

Constitution – Article 227 – Suppression of Facts – Held – There was a 
conscious and deliberate suppression of fact of earlier litigation with a sole 
intention to obtain favourable order, by playing fraud on Court – Cost of 2 
lacs imposed – Petition dismissed. [Pratap Singh Gurjar Vs. State of M.P.] 

lafo/kku & vuqPNsn 227 & rF;ksa dks fNikuk

Court Fees Act (7 of 1870), Section 12 and Civil Procedure Code (5 of 
1908), Section 107(1) – Court Fees – Adjudication – Held – U/S 12 of the Act of 
1870, first appellate Court is competent to adjudicate the issue regarding 
court fees payable in appeal as well as in suit – Appellate Court u/S 107(1) 
CPC is required to decide the appeal on merits but CPC is a procedural law 
and Court Fees Act is a substantive law for payment of Court fees, thus 

…*42
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nkf.Md i)fr & nks"keqfDr & gLr{ksi

nkf.Md i)fr & p{kqn'khZ lk{khx.k & folaxfr;k¡ 

substantive law will prevail over procedural law – Payment of Court fees 
cannot be avoided on the ground that issue of valuation of Court fees is 
pending before Court – First appellate Court rightly decided the issue of 
Court fees. [Badrilal (deceased) through L.Rs. Nirmala Vs. Akash] …1076

U;k;ky; Qhl vf/kfu;e ¼1870 dk 7½] /kkjk 12 ,oa flfoy ÁfØ;k lafgrk 
¼1908 dk 5½] /kkjk 107¼1½ & U;k;ky; Qhl & U;k;fu.kZ;u

Criminal Practice – Acquittal – Interference – Held – When High 
Court draws acquittal, there is double presumption in favour of accused – If 
view of High Court is reasonable and based on material on record, this Court 
should not interfere unless there are compelling and substantial reasons to 
do so and if ultimate conclusion of High Court is palpably erroneous, 
constituting substantial miscarriage of justice. [Ashish Jain Vs. Makrand 
Singh] (SC)…710

Criminal Practice – Eye Witnesses – Discrepancies – Held – Power of 
observation differs from person to person witnessing an attack – While the 
prime event of attack and weapon are observed by a person, other minute 
details of number of blows, the distance from which fire was shot might go 
unnoticed – Truthfulness of evidence of eye witnesses cannot be doubted on 
ground of minor contradictions and discrepancies. [Balvir Singh Vs. State of 
M.P.] (SC)…1200

(SC)…710
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n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk,¡ 125] 340 o 195 & dwVjfpr 
nLrkost & nkf.Md vfHk;kstu & tkap & U;k;ky; dk foosdkf/kdkj 

Criminal Procedure Code, 1973 (2 of 1974), Section 190 – Cognizance 
by Magistrate – Held – Cognizance means when Court or Magistrate takes 
judicial notice of offence with a view to initiate proceedings – Taking 
cognizance is entirely different thing from initiation of proceedings, it is a 
condition precedent to initiation of proceeding by Magistrate – Cognizance is 
taken of cases and not of persons. [Sumit Jaiswal Vs. Smt. Bhawana Jaiswal] 

…1332 

Criminal Procedure Code, 1973 (2 of 1974), Section 157 – See – Penal 
Code, 1860, Section 302 [Mansingh Vs. State of M.P.] (DB)…1120

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 157 & ns[ksa & n.M lafgrk] 1860] 
/kkjk 302

Criminal Procedure Code, 1973 (2 of 1974), Sections 125, 340 & 195 – 
Forged Documents – Criminal Prosecution – Enquiry – Discretion of Court – 
In maintenance case, respondent/husband produced forged pay slip – Held –  
It is the discretion of trial Court to decide whether complaint should be filed 
after an enquiry is held u/S 340 Cr.P.C. – Mere on application filed u/S 340 
r/w 195 Cr.P.C., proceeding cannot be initiated – Court has to be of opinion 
that it is expedient in interest of justice that enquiry be made into for any 
offences referred u/S 195 Cr.P.C. which appears to have been committed in 
or in relation to proceeding in that Court – Trial Court rightly held, that 
respondent's version is only a pleading and not a part and parcel of evidence, 
thus no cognizance can be taken – Appeal dismissed. [Kusum Pathak (Smt.) 
Vs. Rampreet Sharma] …1111
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Criminal Procedure Code, 1973 (2 of 1974), Section 190 – See – 
Protection of Women from Domestic Violence Act, 2005, Section 2(e) & 12 
[Sumit Jaiswal Vs. Smt. Bhawana Jaiswal] …1332

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 190 &  eftLVªsV }kjk laKku 

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 228 & ns[ksa & n.M lafgrk] 1860] 
/kkjk 307

Criminal Procedure Code, 1973 (2 of 1974), Section 311 – Recall of 
Witness – Scope & Grounds – Held – Applicant filed application seeking recall 
of witnesses on the ground that senior counsel has been engaged in place of 
junior counsel – Mere change of counsel cannot be a ground to recall the 
witnesses for cross examination and is outside the scope of Section 311 
Cr.P.C. - Application dismissed. [Veerendradas Bairagi Vs. Shreekant 
Bairagi] …1318

Criminal Procedure Code, 1973 (2 of 1974), Section 228 – See – Penal 
Code, 1860, Section 307 [Surendra Vs. State of M.P.] …*46

Criminal Procedure Code, 1973 (2 of 1974), Section 313 – Examination 
of Accused – Principle – Duty of Court – Held – Section 313 is based on 
principle of fairness – Court is under a legal obligation to put the 
incriminating circumstances before accused and solicit his response – 
Provision is mandatory in nature and castes an imperative duty on Court 
and confers a corresponding right on accused to have an opportunity to offer 
an explanation – Appellant did not avail this opportunity which was 
provided to him and did not offer any explanation as to how deceased 
sustained injuries. [Sunder Lal Mehra Vs. State of M.P.] (DB)…903

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 311 & lk{kh dks iqu% cqykuk & 
foLrkj o vk/kkj

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 190 & ns[ksa & ?kjsyw fgalk ls 
efgykvksa dk laj{k.k vf/kfu;e] 2005] /kkjk 2¼bZ½ o 12
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(DB)…903

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 438 ,oa n.M lafgrk ¼1860 dk 
45½] /kkjk 306@34 & vfxze tekur & vk/kkj

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 313 & vfHk;qDr dk ijh{k.k & 
fl)kar & U;k;ky; dk drZO;

Criminal Procedure Code, 1973 (2 of 1974), Section 340 & 195 – 
Enquiry – Jurisdiction of Court – Held – In only glaring cases of deliberate 
falsehood where conviction is highly likely, Court should direct an enquiry. 
[Kusum Pathak (Smt.) Vs. Rampreet Sharma] …1111

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 340 o 195 & tkap & U;k;ky; 
dh vf/kdkfjrk 

Criminal Procedure Code, 1973 (2 of 1974), Section 438 and Penal 
Code (45 of 1860), Section 306/34 – Anticipatory Bail – Grounds – Incident on 
03.09.2018, FIR registered on 11.10.2018 whereas applicant's name 
introduced in list of accused on 07.01.2019 – Held – Although deceased was 
daughter-in-law of applicant but she was living separately with her husband 
– Independent witnesses including family members of deceased nowhere 
stated against applicant – Allegations are in respect of abetment and not of 
homicide or some heinous nature of crime – Applicant, a lady of 55 yrs. and 
does not bear any criminal antecedents – Application was filed much before 
farari panchnama was prepared – Application allowed. [Puspa Bai Vs. State 
of M.P.] …1311
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Criminal Procedure Code, 1973 (2 of 1974), Sections 438(1)(iii), 82 & 
83 – Proclaimed Offender – Held – Unless a person against whom warrant has 
been issued or if such warrant could not be executed because of his 
abscondance or concealment, then he can be proclaimed as Absconder – In 
present case, said process has not been given effect to – It cannot be said that 
applicant was a proclaimed offender or was avoiding arrest. [Puspa Bai Vs. 
State of M.P.] …1311

Criminal Procedure Code, 1973 (2 of 1974), Section 468 & 482 – See – 
Prevention of Corruption Act, 1988, Section 13(1) & 13(2) [Suresh Kumar Vs. 
State of M.P.] (DB)…*38

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 482 & ns[ksa & lafo/kku & 
vuqPNsn 14] 19 o 21

…*33

Criminal Procedure Code, 1973 (2 of 1974), Section 482 – See – Dowry 
Prohibition Act, 1961, Section 2 & 4 [Ruchi Gupta (Smt.) Vs. State of M.P.] 

…*44

 …1311

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 438¼1½ & vkjksi&i= izLrqr 
fd;k tkuk & izHkko

Criminal Procedure Code, 1973 (2 of 1974), Section 438(1) – Filing of 
Charge-sheet – Effect – Held – Anticipatory bail is available to accused even 
after filing of charge-sheet, if accused is not a proclaimed offender and is not 
deliberately avoiding his arrest and if factors enumerated in Section 438(1) 
Cr.P.C. are satisfied – In present case, said factors are satisfied. [Puspa Bai 
Vs. State of M.P.] …1311

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk,¡ 438¼1½¼iii½] 82 o 83 & 
mn~?kksf"kr vijk/kh

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 468 o 482 & ns[ksa & Hkz"Vkpkj 
fuokj.k vf/kfu;e] 1988] /kkjk 13¼1½ o 13¼2½

Criminal Procedure Code, 1973 (2 of 1974), Section 482 – See – 
Constitution – Article 14, 19 & 21 [Samiksha Jain (Smt.) Vs. State of M.P.] 
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n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 482 & ns[ksa & ngst izfr"ks/k 
vf/kfu;e] 1961] /kkjk 2 o 4 ¼:fp xqIrk ¼Jherh½ fo- e-iz- jkT;½ …*44

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 482 ,oa ?kjsyw fgalk ls efgykvksa 
dk laj{k.k vf/kfu;e ¼2005 dk 43½] /kkjk 12 & dk;Zokfg;ka vfHk[kafMr dh tkuk & 
laj{k.k vf/kdkjh dk izfrosnu 

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 482] n.M lafgrk ¼1860 dk 45½] 
/kkjk,¡ 323] 355] 294] 190 o 506 ,oa vuqlwfpr tkfr vkSj vuqlwfpr tutkfr 
¼vR;kpkj fuokj.k½ vf/kfu;e ¼1989 dk 33½] /kkjk,¡ 3¼1½¼vkj½] 3¼1½¼,l½ o 3¼2½¼oh&,½ 
& dk;Zokfg;k¡ vfHk[kafMr dh tkuk & vk/kkj 

Criminal Procedure Code, 1973 (2 of 1974), Section 482, Penal Code 
(45 of 1860), Sections 323, 355, 294, 190 & 506 and Scheduled Castes and 
Scheduled Tribes (Prevention of Atrocities) Act (33 of 1989), Sections 3(1)(r), 
3(1)(s) & 3(2)(v-a) – Quashment of Proceedings – Grounds – Held – Witnesses 
present on spot of incident stated that applicant has not abused or threatened 
complainant instead complainant made efforts to assault him with sickle and 
also used filthy language – Earlier preliminary inquiry made by police also 
found the complaint to be false – Merely on statement of complainant 
ignoring other cogent and legal evidence which disproves the version of 
complainant, applicant cannot be prosecuted – Allegations are frivolous, 
concocted and baseless & made with an oblique motive to settle the score 
with regard to recovery of wages – Proceedings quashed – Application 
allowed. [Sushant Purohit Vs. State of M.P.] …944

Criminal Procedure Code, 1973 (2 of 1974), Section 482 and Protection 
of Women from Domestic Violence Act (43 of 2005), Section 12 – Quashment of 
Proceedings – Report of Protection Officer – Held – No protection order has 
been passed so far, therefore proceedings cannot be quashed on the ground 
that report of protection officer has not been considered – Allegations of 
malafides cannot be considered at this stage, when allegations prima facie 
makes out a case of Domestic Violence – Application dismissed. [Mukesh 
Singh Vs. Smt. Rajni Chauhan] …*31
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Criminal Procedure Code, 1973 (2 of 1974), Section 482 & 82 – 
Proclaimed Absconder – Quashment of FIR – Maintainability of Application – 
Held – Abscondence of accused does not lead to final conclusion of his guilt or 
mens rea, therefore even if he is absconding, his application u/S 482 Cr.P.C. is 
maintainable – However in such case, accused looses principles of equity, fair 
play and good conscience and his case shall be considered on strict legal 
principles and scope of Section 482 Cr.P.C. would be extremely narrow – In 
present case, allegations are specific and complainant made statement 
regarding physical and verbal abuse – Investigation is held up for 
abscondence of applicants – No case of interference made out – Applicants 
has to plead and proof their part of innocence – Application dismissed. 
[Chhabiram Tomar Vs. State of M.P.] …936

Criminal Procedure Code, 1973 (2 of 1974), Section 482 & 82 – 
Inherent Jurisdiction – Scope – Held – Inherent jurisdiction cannot be 
curtailed or circumscribed by another provisions of Cr.P.C. like Section 82 or 
83 Cr.P.C. – Applicants can invoke inherent jurisdiction u/S 482 Cr.P.C. even 
if they are proclaimed absconders but cannot seek any interim relief or any 
relief of such nature which amounts to anticipatory bail because grant of 
anticipatory bail in such cases is restricted by Apex Court. [Chhabiram 
Tomar Vs. State of M.P.] …936

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 482 o 82 & varfuZfgr 
vf/kdkfjrk & O;kfIr 

n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 482 o 82 & mn~?kksf"kr Qjkj & 
izFke lwpuk izfrosnu vfHk[kafMr fd;k tkuk & vkosnu dh iks"k.kh;rk
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Dakaiti Aur Vyapharan Prabhavit Kshetra Adhiniyam, M.P. (36 of 
1981), Section 11 & 13 – See – Penal Code, 1860, Sections 302/34, 394/34 & 449 
[Ashish Jain Vs. Makrand Singh] (SC)…710

Directorate of Social Justice and Disabled Persons Welfare (Gazetted) 
Service Recruitment Rules, M.P., 2015, Rules 8(2) & 10 – Appointment – 
Lecturer – Educational Qualifications – Petitioner, in top of selection list, was 
called for interview but later her candidature rejected – Held – Certificate of 
training which was undergone by petitioner was not recognized as one of the 
educational qualification under the Rules – Petitioner has not earned any 
experience of teaching after obtaining B.Ed. degree – If petitioner is 
permitted to appointment without fulfilling eligibility criteria by virtue of 
Rule 10, then Rule 8(2) would be in otiose – Respondent can reject the 
candidature before publishing final select list – Further, it is settled law that 
despite selection, candidate has no right to claim appointment – Petition 
dismissed. [Priti Soni Vs. State of M.P.] …818

Doctrine of “Promissory Estoppel” – Applicability – Held – Apex Court 
concluded that “promissory estoppel” cannot be pleaded against an 
authority of Government who owe a duty to public and is acting fairly – In 
present case,  in view of that duty, Government is obliged to examine entire 
relevant revenue record minutely and ensure that a valuable government 
land is not grabbed or enjoyed by anybody without any legal entitlement/title 

lapkyuky;] lkekftd U;k; ,oa fu%'kDrtu dY;k.k ¼jktif=r½ lsok Hkjrh 
fu;e] e-iz-] 2015] fu;e 8¼2½ o 10 & fu;qfDr & izk/;kid & 'kS{kf.kd vgZrk,a 

MdSrh vkSj O;igj.k izHkkfor {ks= vf/kfu;e] e-iz- ¼1981 dk 36½] /kkjk 11 o 13 
& ns[ksa & n.M lafgrk] 1860] /kkjk,¡ 302@34] 394@34 o 449
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Dowry Prohibition Act, (28 of 1961), Section 2 & 4 and Criminal 
Procedure Code, 1973 (2 of 1974), Section 482 – Quashment of Proceeding – 
Charge u/S 498-A IPC against petitioners already quashed in separate petition 
– Held – Allegations of demand of dowry are omnibus in nature but that by 
itself cannot persuade this Court to interfere with prosecution case, where 
prima facie, foundational ingredients of offence appears to be made out – No 
ground of failure of justice exist – Application dismissed. [Ruchi Gupta 
(Smt.) Vs. State of M.P.] …*44

ngst izfr"ks/k vf/kfu;e] ¼1961 dk 28½] /kkjk 2 o 4 ,oa n.M lafgrk ¼1860 dk 
45½] /kkjk 498&, & ngst dh ekax & ifjHkk"kk o foLrkj 

**opu foca/k** dk fl)kar & iz;ksT;rk

Dowry Prohibition Act, (28 of 1961), Section 2 & 4 and Penal Code (45 
of 1860), Section 498-A – Demand of Dowry – Definition & Scope – Held – 
Definition of demand of dowry is couched in generic and wide language and 
is not as exhaustive and restrictive in its scope, sweep and application as 
definition of “Cruelty” u/S 498-A IPC – Legislature has kept the contours of 
“dowry demand” flexible and inclusive. [Ruchi Gupta (Smt.) Vs. State of 
M.P.] …*44

– No promise can be enforced which is against public policy – Impugned 
notice is not without jurisdiction. [Shakuntala (Smt.) Vs. State of M.P.] …824

ngst izfr"ks/k vf/kfu;e] ¼1961 dk 28½] /kkjk 2 o 4 ,oa n.M çfØ;k lafgrk] 
1973 ¼1974 dk 2½] /kkjk 482 & dk;Zokgh vfHk[kafMr dh tkuk
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Essential Commodities Act (10 of 1955), Section 3 & 7 and Public 
Distribution System (Control) Order, M.P, 2009, Clause 11(9) & 11(11) – 
Applicability – Excess kerosene oil and some discrepancies in records found 
with Sahakari Samiti – FIR registered against Officers of Samiti – Held – 
Clause 11(9) of Control order, 2009 would not apply in case of “Kerosene Oil” 
and is applicable only in case of “Food grains” – Clause 11(11) has no 
application, thus no prior show cause notice in writing nor opportunity of 
hearing was required to be given to petitioners before registration of FIR – 
Petition dismissed. [Naresh Rawat Vs. State of M.P.] …*32

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 25 & laLohd`fr iqfyl dFku & xzkg~;rk

deZpkjh jkT; chek vf/kfu;e ¼1948 dk 34½] /kkjk 2¼9½ o 2¼22½ & **deZpkjh** 
& daiuh ds funs'kd

vko';d oLrq vf/kfu;e ¼1955 dk 10½] /kkjk 3 o 7 ,oa lkoZtfud forj.k 
iz.kkyh ¼fu;a=.k½ vkns'k] e-iz-] 2009] [kaM 11¼9½ o 11¼11½ & iz;ksT;rk

Employees' State Insurance Act (34 of 1948), Section 2(9) & 2(22) – 
“Employee” – Directors of Company – Held – Director of a company, who had 
been receiving remuneration for discharge of duties assigned to him, falls 
within the definition of “Employee” for the purpose of the Act of 1948 and 
thus contribution was payable to Corporation in regard to the amount paid 
to Directors – Impugned order set aside – Appeal allowed. [Employees' State 
Insurance Corporation Vs. Venus Alloy Pvt. Ltd.] (SC)…973

…1138

Evidence Act (1 of 1872), Section 25 – Confessional Police Statement – 
Admissibility – Held – Confessional statement of accused given to police, 
having any ingredients of offence or having similar effect is not admissible in 
evidence u/S 25 of the Act of 1872. [Shahida Sultan (Ku.) Vs. State of M.P.] 
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lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 45 & ns[ksa & fgUnw fookg vf/kfu;e] 1955] 
/kkjk 13

Evidence Act (1 of 1872), Section 45 – See – Hindu Marriage Act, 1955, 
Section 13 [Jitendra Singh Kaurav Vs. Smt. Rajkumari Kaurav] …1251

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 27 ,oa lafo/kku & vuqPNsn 20¼3½ & vijk/k 
esa Qalkus okyh lkexzh dh cjkenxh & laLohd`fr

Evidence Act (1 of 1872), Section 106 – Burden of Proof – Held – As per 
Section 106 of the Act of 1872, when any fact is especially within the 
knowledge of any person, the burden of proving the fact is upon him. 
[Chhuttan Kori Vs. State of M.P.] (DB)…918

(SC)…710 

Evidence Act (1 of 1872), Section 27 and Constitution – Article 20(3) – 
Recovery of Incriminating Material – Confession – Held – Confessions which 
led to recovery of incriminating materials were not voluntary but caused by 
inducement, pressure or coercion, thus is hit by Article 20(3) of Constitution 
– Evidentiary value of such statement is nullified. [Ashish Jain Vs. Makrand 
Singh] (SC)…710

Evidence Act (1 of 1872), Section 45 – Report of Handwriting Expert in 
Rebuttal – Right of Parties – Held – Trial Court cannot take away the right of 
the petitioner/defendant to produce the report of handwriting expert in 
rebuttal of the report of handwriting expert filed by respondent 
No.1/plaintiff – Impugned order set aside – Petition allowed. [Nandu @ 
Gandharva Singh Vs. Ratiram Yadav] …*41

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 45 & [kaMu eas gLrfyfi fo'ks"kK dk 
izfrosnu & i{kdkjksa dk vf/kdkj

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 106 & lcwr dk Hkkj

(DB)…918

Evidence Act (1 of 1872), Section 106 – Burden of Proof – Presumption 
– Held – On date of incident, deceased residing with husband (appellant) and 



lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 106 & lcwr dk Hkkj & mi/kkj.kk

(DB)…1149

Evidence Act (1 of 1872), Section 118 – Child Witness – Precautions – 
Held – Court below asked certain questions to examine reliability of child 
witness as per requirement of Section 118 of the Act of 1872 – Court rightly 
recorded its satisfaction that child witness is able to understand the question 
and gave answer thereto – Necessary precaution was taken by Court below. 
[Sunder Lal Mehra Vs. State of M.P.] (DB)…903

children – As per Section 106 of the Act of 1872, burden shifts on appellant to 
prove how such injuries have been caused to his wife in his presence at his 
own house – Appellant failed to put any explanation thus adverse inference 
can be drawn against him and it can easily be presumed that appellant is 
guilty for causing death of his wife. [Munna @ Manshalal Vs. State of M.P.] 

vkcdkjh vf/kfu;e] e-Á- ¼1915 dk 2½] /kkjk 34¼1½¼,½ o 34¼2½ & tCr efnjk 
dk fo'ys"k.k & i)fr o izfØ;k 

Excise Act, M.P. (2 of 1915), Section 34(1)(a) & 34(2) – Analysis of 
Seized Liquor – Method & Procedure – Held – When sealed bottles of liquor 
are seized which carry description of ingredients alongwith batch number, 
serial number, lot number etc., then it is not necessary to examine ingredients 
of each and every bottle and not even necessary to subject a substantial 
portion of seized liquor for analysis – Even one bottle of each kind of liquor 
can be adequate for analysis – No ground to interfere concurrent findings of 
Courts below regarding seizure – Conviction affirmed – Revision dismissed. 
[Jaisingh Vs. State of M.P.] …1163

lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 118 & ckyd lk{kh & iwokZo/kkuh 
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Family Courts Act (66 of 1984), Section 10 and Hindu Marriage Act (25 
of 1955), Section 9 – Application for Restitution of Conjugal Rights – Procedure 
– Held – Under the Family Courts Act, no separate procedure has been 
prescribed, therefore the provisions of CPC as recognized by Section 10 of 
the Act of 1984 would be applicable in the case – Existence of marriage inter 
se parties is required to be adjudicated applying the said procedure. [Reena 
Tuli (Smt.) Vs. Naveen Tuli] (DB)…893

vkcdkjh vf/kfu;e] e-Á- ¼1915 dk 2½] /kkjk 34¼1½¼,½ o 34¼2½ & fo'ys"k.k 
izfrosnu & fo'ks"kK 

lk/kkj.k [k.M vf/kfu;e ¼1897 dk 10½] /kkjk 13 & ns[ksa & flfoy ÁfØ;k 
lafgrk] 1908] /kkjk 16 o 17

(DB)…893

dqVqEc U;k;ky; vf/kfu;e ¼1984 dk 66½] /kkjk 10 ,oa fgUnw fookg vf/kfu;e 
¼1955 dk 25½] /kkjk 9 & nkEiR; vf/kdkjksa ds izR;kLFkkiu gsrq vkosnu & izfØ;k

General Clauses Act (10 of 1897), Section 13 – See – Civil Procedure 
Code, 1908, Section 16 & 17 [Shivnarayan (D) By L.Rs. Vs. Maniklal (D) Thr., 
L.Rs.] (SC)…1178

Excise Act, M.P. (2 of 1915), Section 34(1)(a) & 34(2) – Analysis Report 
– Expert – Held – Report of Excise Sub-Inspector stated that seized liquor 
was subjected to physical test which included smelling of liquor and tasting 
the same alongwith litmus paper test – Seized liquor was also subjected 
thermometer and hydrometer test – Excise Sub-Inspector was liable to be 
considered as an expert having adequate experience in distinguishing such 
liquor. [Jaisingh Vs. State of M.P.] …1163
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Hindu Marriage Act (25 of 1955), Section 13 and Evidence Act (1 of 
1872), Section 45 – DNA Test – Ground – Held – Where husband did not have 
access to his wife inspite of that wife got pregnant and he claims that he is not 
 the biological father of the child, then DNA test can be ordered to resolve the 
dispute – In absence of DNA test, it would not be possible to establish and 
confirm the assertions in respect of infidelity – Prima facie, even according to 
reply filed by wife, there is serious dispute regarding paternity – Trial Court 
directed to proceed for DNA test – Petition allowed. [Jitendra Singh Kaurav 
Vs. Smt. Rajkumari Kaurav] …1251

Hindu Marriage Act (25 of 1955), Section 9 – See – Family Courts Act, 
1984, Section 10 [Reena Tuli (Smt.) Vs. Naveen Tuli] (DB)…893

fgUnw fookg vf/kfu;e ¼1955 dk 25½] /kkjk 9 & ns[ksa & dqVqEc U;k;ky; 
vf/kfu;e] 1984] /kkjk 10

Hindu Marriage Act (25 of 1955), Section 9 and 7(1) Explanation (a) – 
Restitution of Conjugal Rights – Maintainability – Denial of Marriage – Held – 
Mere denial of factum of marriage by husband in written statement would 
not ipso facto makes the suit not maintainable – After pleading of parties, if 
either party denies those pleadings, issues may be formulated and evidence 
be taken by Court which may be decided after recording satisfaction of 
truthfulness of statements of parties – Judgment and decree passed by trial 
Court is set aside – Trial Court directed to restore the suit and decide on 
merits after framing issues and appreciating evidence of parties. [Reena Tuli 
(Smt.) Vs. Naveen Tuli] (DB)…893

fgUnw fookg vf/kfu;e ¼1955 dk 25½] /kkjk 9 o 7¼1½ Li"Vhdj.k ¼,½ &  nkEiR; 
vf/kdkjksa dk izR;kLFkkiu & iks"k.kh;rk & fookg ls badkj

fgUnw fookg vf/kfu;e ¼1955 dk 25½] /kkjk 13 ,oa lk{; vf/kfu;e ¼1872 dk 
1½] /kkjk 45 & Mh-,u-,- tkap & vk/kkj 
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Hindu Minority and Guardianship Act (32 of 1956), Section 6 – Custody 
of Minor Child – Held – In case of a male Hindu child, the custody shall be 
with mother ordinary upto age of five years. [Roshini Choubey Vs. Subodh 
Gautam] (DB)…1003

fgUnw vÁkIro;rk vkSj laj{kdrk vf/kfu;e] ¼1956 dk 32½] /kkjk 6 & vo;Ld 
ckyd dh vfHkj{kk 

Identification of Prisoners Act, (33 of 1920), Section 4 & 5 – Magisterial 
Order & Powers of Police – Held – Section 5 is not mandatory but is directory 
– No hard and fast rule that in every case, there should be a Magisterial 
Order for lifting fingerprints of accused – Police are entitled to take 
fingerprints in absence of magisterial order. [Ashish Jain Vs. Makrand 
Singh] (SC)…710

canh f'kuk[r vf/kfu;e] ¼1920 dk 33½] /kkjk 4 o 5 & eftLVªsV dk vkns'k o 
iqfyl dh 'kfDr;k¡

Industrial Disputes Act (14 of 1947), Section 10 – Industrial Dispute – 
Reference – Limitation – Held – For reference before Labour Court, law of 
limitation does not apply but there should be a satisfactory explanation for 
the delay – Labour Court has to examine whether after termination, 
workman has raised his voice or remained silent and if he remained silent 
and did not agitate then there is no “Industrial Dispute” – Respondent 
admitted in cross examination that he did not agitate his termination – In his 
claim and evidence did not give any explanation in respect of 11 years delay – 
No “Industrial Dispute” exist between parties – Respondent not entitled for 
reinstatement – Impugned order set aside – Petition allowed. [Karyapalan 
Yantri Lok Swastha Vs. Devendra Kumar Panwar] …*40

vkS|ksfxd fookn vf/kfu;e ¼1947 dk 14½] /kkjk 10 & vkS|ksfxd fookn & 
funsZ'k 
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Industrial Disputes Act (14 of 1947), Section 10 – Reference – Nature & 
Scope – Held – Order of reference is in realm of an administrative act – Apex 
Court concluded that in making a reference u/S 10, appropriate government 
is doing an administrative act and not a judicial or quasi judicial act – Any 
factual foundation in order of Dy. Labour Commissioner or in reference 
order will not create any right in favour of any party – Labour Court will be 
free to adjudicate the matter on its own merits. [Rajasthan Patrika Pvt. Ltd. 
(M/s.) Vs. State of M.P.] (DB)…1217

vkS|ksfxd fookn vf/kfu;e ¼1947 dk 14½] /kkjk 25&,Q & iqu%LFkkiu ds cnys 
izfrdj & ek=k

Industrial Disputes Act (14 of 1947), Section 25-F – Compensation in-
lieu of Re-instatement – Quantum – Held – Looking to 12 yrs. period of service 
of workman who was working in substantive capacity and does not suffer 
from any blemish or taint in his career, quantum of compensation awarded 
enhanced from Rs. 2 lacs to 4 Lacs. [Arun Kumar Dixit Vs. Scindia Kanya 
Vidhyalay] …980

vkS|ksfxd fookn vf/kfu;e ¼1947 dk 14½] /kkjk 10 &  funsZ'k & Lo:i ,oa 
foLrkj

Industrial Disputes Act (14 of 1947), Section 10 – Termination – 
Retrenchment Compensation – Held – Since it is established that respondent 
worked for 240 days in petitioner's establishment and before termination 
retrenchment compensation was not paid, Rs. 50,000 compensation granted 
in lieu of reinstatement – Impugned order modified. [Karyapalan Yantri Lok 
Swastha Vs. Devendra Kumar Panwar] …*40

vkS|ksfxd fookn vf/kfu;e ¼1947 dk 14½] /kkjk 10 & lsok lekfIr & NaVuh 
izfrdj 
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Industrial Disputes Act (14 of 1947), Section 25-F(a) & (b) – 
Retrenchment Compensation & Compensation in-lieu of Re-instatement – 
Held – Loss of confidence of employer in the workman because of moral 
turpitude, abolishing of post on which workman was working prior to 
termination and mere technical breach of Section 25-F(a) & (b) where 
substantial compliance was made, are sufficient grounds available to take 
alternative/substitutive course of compensation in lieu of re-instatement and 
back wages – Employer cannot be compelled to re-instate and retain an 
employee in whom employer does not repose confidence – Petition by 
workman dismissed. [Arun Kumar Dixit Vs. Scindia Kanya Vidhyalay] 

…980

vkS|ksfxd fookn vf/kfu;e ¼1947 dk 14½] /kkjk 25&,Q¼,½ o ¼ch½ & NaVuh & 
fof/kekU;rk

Industrial Disputes Act (14 of 1947), Section 33(C)(2) – See – Working 
Journalists and Other Newspaper Employees (Conditions of Service) and 
Miscellaneous Provisions Act, 1955, Section 17(2) [Rajasthan Patrika Pvt. 
Ltd. (M/s.) Vs. State of M.P.] (DB)…1217

vkS|ksfxd fookn vf/kfu;e ¼1947 dk 14½] /kkjk 25&,Q¼,½ o ¼ch½ & NaVuh 
izfrdj o iqu%LFkkiu ds cnys izfrdj

Industrial Disputes Act (14 of 1947), Section 25-F(a) & (b) – 
Retrenchment – Validity – Held – Retrenchment compensation was paid after 
6 days of termination, cannot be said to be breach of Section 25-F(b) – 
Termination is not invalid. [Arun Kumar Dixit Vs. Scindia Kanya 
Vidhyalay] …980

vkS|ksfxd fookn vf/kfu;e ¼1947 dk 14½] /kkjk 33¼lh½¼2½ & ns[ksa & Jethoh 
i=dkj vkSj vU; lekpkj&i= deZpkjh ¼lsok dh 'krsZa½ vkSj izdh.kZ mica/k vf/kfu;e] 
1955] /kkjk 17¼2½
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dkuwuksa dk fuoZpu & leku dkuwu

…807

Interpretation of Statutes – Similar Statute – Held – Judgment of Apex 
Court under a particular statute which is pari materia to another statute, can 
not only be an inspiration but also have binding effect upon High Court 
adjudicating upon that another statute. [Amarnath Verma Vs. State of M.P.] 

…1055

Interpretation – Judgments of Supreme Court – Held – Apex Court 
repeatedly concluded that its judgments ought not to be interpreted as 
statutes and must be seen in the backdrop of facts and circumstances in 
which the particular ratio is laid down. [Saida Bi (Smt.) Vs. State of M.P.] 

fuoZpu & loksZPp U;k;ky; ds fu.kZ; 

dkuwuksa dk fuoZpu & jkT; uhfr & fujgZrk

Interpretation of Statutes – State Policy – Disqualification – Held – Any 
firearm policy framed by State is subservient to statutory provision under 
the Arms Act and cannot provide an additional disqualification which is not 
provided in the Arms Act. [Chhotelal Pachori Vs. State of M.P.] (DB)…730

Krishi Upaj Mandi (Allotment of Land and Structures Market 
Committee/Board) Rules, M.P., 2005, Rule 9(4) further repealed by M.P. Krishi 
Upaj Mandi (Allotment of Land and Structures) Rules, 2009 and Constitution – 
Article 14 & 19(1)(g) – Renewal of Lease – Entitlement – Held – Lease was 
initially for a period of three years from 2006-09, which was further extended 
for one year till 30/06/10 after coming into force of Rules of 2009 – Agreement 
contains clause of renewal – Rule 9(4) provides for renewal of lease for a 
maximum period of 30 yrs. – Petitioners entitled for consideration for 
renewal of lease on principle of parity as Respondents renewed lease of other 
32 structures in 2014 after coming into force of Rules of 2009 – No ground to 
justify singling out petitioners and denying their legitimate claim of renewal 
depriving them of their fundamental rights under Article 14 and 19(1)(g) of 
the Constitution – Impugned orders set aside – Petitions allowed. [Rakesh 
Jain Vs. State of M.P.] …1041
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…824

d`f"k mit e.Mh ¼e.Mh lfefr@cksMZ dh Hkwfe ,oa lajpuk dk vkcaVu½ fu;e] 
e-iz-] 2009] fu;e 2¼,p½ 

Land Revenue Code, M.P. (20 of 1959), Section 32 – Limitation – Date 
of Knowledge – Held – For exercising power u/S 32 of the Code, even 
assuming the period of limitation of 180 days, as per the Full Bench, the same 
has to be counted from date of knowledge of illegality, impropriety and 
irregularity – On 21.05.2010, Collector initiated action on basis of report of 
Tehsildar dated 20.05.2010, i.e on the very next date – Suo motu power 
exercised by Collector well within time. [Shakuntala (Smt.) Vs. State of M.P.] 

d`f"k mit e.Mh ¼e.Mh lfefr@cksMZ dh Hkwfe ,oa lajpuk dk vkcaVu½ fu;e] 
e-iz-] 2005] fu;e 9¼4½ vkxs e-iz- d`f"k mit eaMh ¼Hkwfe ,oa lajpuk dk vkcaVu½ fu;e] 
2009 }kjk fujflr ,oa lafo/kku & vuqPNsn 14 o 19¼1½¼th½ & iV~Vs dk uohdj.k & 
gdnkjh 

Krishi Upaj Mandi (Allotment of Land and Structures Market 
Committee/Board) Rules, M.P., 2009, Rule 2(h) – Held – Rule 2(h) does not 
contemplate distinction between 'Shop' and 'Canteen' – It only defined 
structure and building inclusive of shop and canteen. [Rakesh Jain Vs. State 
of M.P.] …1041

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 32 & ifjlhek & tkudkjh gksus dh 
frfFk
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Land Revenue Code, M.P. (20 of 1959), Section 32 – Show Cause Notice 
– Held – Prima facie stand of government in show cause notice is that 
land/pond in question was initially registered in 1923-24 as government land 
which was subsequently converted into private land which is impermissible – 
Even if jurisdictional error has crept in, petitioners can file their reply 
alongwith objection before Collector – Petitioner could not point out any 
provision of Code which prohibits Revenue Court to invoke power u/S 32 of 
Code – Not a fit case for interference at stage of issuance of show cause notice 
– Petitioner shall file reply before Collector who will decide the matter on 
merits in accordance with law – Petition disposed of. [Shakuntala (Smt.) Vs. 
State of M.P.] …824

…824

Land Revenue Code, M.P. (20 of 1959), Section 32 & 116 – Powers – 
Conflict – Applicability – Held – Powers ingrained u/S 32 is much wider than 
the nature of remedy available u/S 116 of Code – Section 32 is in no way in 

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 32 o 50 & varfuZfgr 'kfDr;k¡ 

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 32 & dkj.k crkvks uksfVl

Land Revenue Code, M.P. (20 of 1959), Section 32 & 50 – Inherent 
Powers – Held – Provisions of Section 32 and 50 of Code are not 
analogous/pari materia – Section 32 begins with expression “nothing in this 
code shall be deemed to limit or otherwise affect the inherent power……..” – 
Such expression are used as legislative device to give inherent or 
extraordinary power to an authority/Court. [Shakuntala (Smt.) Vs. State of 
M.P.] …824
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Land Revenue Code, M.P. (20 of 1959), Section 108 & 116 – Land 
Record – Dispute – Held – If matter is covered u/S 108 of the Code, then, 
dispute regarding entry in Khasra or in any other land record cannot be 
entertained u/S 116 of the Code. [Shakuntala (Smt.) Vs. State of M.P.] …824

conflict with section 116 – Thus, section 116 cannot be an impediment for 
exercising jurisdiction u/S 32 of Code. [Shakuntala (Smt.) Vs. State of M.P.] 

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 32 o 117 & Hkwfe vfHkys[k & 
mi/kkj.kk 

Land Revenue Code, M.P. (20 of 1959), Section 178 & 250 – Partition – 
Jurisdiction – Competent Authority – Held – Suit land is agricultural land and 
u/S 178, Tehsildar is competent authority to pass order of partition – 
Jurisdiction of Civil Court is barred – Suit is not maintainable for relief of 
partition. [Sheela Vs. Bhagudibai] …1258

 …824

Land Revenue Code, M.P. (20 of 1959), Section 32 & 117 – Land 
Records – Presumption – Held – As per section 117, entries in “land records” 
shall be presumed to be correct until contrary is proved – Such legal 
presumption is rebuttable – Section 117 does not dispense with proof of fact 
projected in khasra entries – Such revenue entries are not conclusive proof 
and its genuineness, correctness and legality can be examined by competent 
authority. [Shakuntala (Smt.) Vs. State of M.P.] …824

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 32 o 116 & 'kfDr;k¡ & fojks/k & 
iz;ksT;rk

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 108 o 116 & Hkwfe vfHkys[k & 
fookn 

Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 178 o 250 & foHkktu & 
vf/kdkfjrk 
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…*36

vid`R; fof/k & yksd dk;kZy; & vidj.k dk vid`R; & uqdlkuh & gdnkjh

Law of Torts – Public Office – Tort of Misfeasance – Damages – 
Entitlement – Petitioner purchased a land in State auction, conducted to 
recover tax dues from land owner – Subsequently, land owner went into 
litigation whereby High Court decreed the suit land in his favour – Petitioner 
claiming exemplary damages against State – Held – Act of auction was done 
in discharge of sovereign function or was an act of the State – Arbitrariness 
by State is not apparent – State auctioned the property with bonafide belief – 
Procedural lapses by State cannot give rise to a cause of action under Article 
226 of Constitution for demanding damages in form of tortious liability – 
Petition dismissed. [Saida Bi (Smt.) Vs. State of M.P.] …1055

Limitation Act (36 of 1963), Section 5 – Condonation of Delay – 
Sufficient Grounds – Held – For explaining delay of one year and two months, 
appellants merely stated that since they were not aware of dismissal of their 
suit, they could not file appeal within period of limitation – Not sufficient 
ground to condone the delay – Being plaintiff, it was the duty of appellants to 
keep a track of their suit – Nowadays everybody is having mobile phone and 
other technical facilities to contact their counsel – Appellate Court rightly 
dismissed the application – Appeal dismissed. [Lokpal Singh Vs. Matre] 

ifjlhek vf/kfu;e ¼1963 dk 36½] /kkjk 5 & foyac ds fy, ekQh & Ik;kZIr 
vk/kkj
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ifjlhek vf/kfu;e ¼1963 dk 36½] /kkjk 5] fo'ks"k U;k;ky; vf/kfu;e] e-iz- 
2011 ¼2012 dk 8½] /kkjk 11 ,oa fo'ks"k U;k;ky; fu;e] e-iz-] 2012] fu;e 10¼2½ o ¼3½ 
& foyac dh ekQh 

e/; Hkkjr tehankjh mUewyu vf/kfu;e] ¼1951 dk 13½] /kkjk 4¼1½¼,½ o 4¼2½ & 
**[kqn&dk'r** Hkwfe;ka

Limitation Act (36 of 1963), Section 5, Special Courts Act, M.P. 2011 (8 
of 2012), Section 11 and Special Courts Rules, M.P., 2012, Rule 10(2) & (3) – 
Condonation of Delay – Held – In instant case, initial period of 30 days has 
been extendable by further 15 days – When specific provision for extension of 
time has been made under Statute, provision of Section 5 of Limitation Act 
will not be applicable. [Kailash Vs. State of M.P. Through SPE, Lokayukt, 
Ujjain] …911

Madhya Bharat Zamindari Abolition Act, (13 of 1951), Section 4(1)(a) 
& 4(2) – “Khud-Kasht” Lands – Held – In order to save land from vesting, 
Section 4(2) requires land to be personally cultivated by Zamindar or 
through employees or hired labourers and it should be recorded in revenue 
papers as “Khud-Kasht” otherwise all land vest in State as provided u/S 
4(1)(a). [Chattar Singh Vs. Madho Singh] (SC)…1171

Madhya Bharat Zamindari Abolition Act, (13 of 1951), Section 4(1)(a) 
& 5(f) – “Charnoi Lands” – Ownership – Held – Once land is recorded as 
“Charnoi” i.e. common land reserved for grazing of cattle of villagers, such 
common land clearly vests in State as provided u/S 4(1)(a) whereunder all 
land, forest, trees, village-sites, pathways etc vests in State absolutely free 
from all encumbrances – Section 5(f) did not confer any rights on Zamindars 
on such common land and did not save same from vesting, once it was 
recorded as Charnoi for public purpose before date of vesting in 1950-51 – 
Appeal dismissed. [Chattar Singh Vs. Madho Singh] (SC)…1171

e/; Hkkjr tehankjh mUewyu vf/kfu;e] ¼1951 dk 13½] /kkjk 4¼1½¼,½ o 5¼,Q½ 
& **pjuksbZ Hkwfe;ka** & LokfeRo
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e/; Hkkjr tehankjh mUewyu vf/kfu;e] ¼1951 dk 13½] /kkjk 4¼1½¼,½ o 5¼,Q½ 
& ckx Hkwfe;ka

Madhya Bharat Zamindari Abolition Act, (13 of 1951), Section 4(1)(a) 
& 5(f) – Grove Lands – Held – Trees standing on side of road would not fulfill 
requirement of a 'Grove' – When land is primarily used for 'Charnoi', it 
would not fall into the category of 'Grove' and Section 5(f) would not save 
such trees from vesting – The fruit bearing trees irrespective of numbers 
have also vested in State u/S 4(1)(a). [Chattar Singh Vs. Madho Singh] 

(SC)…1171

lkgwdkj vf/kfu;e] e-iz- ¼1934 dk 13½] /kkjk 11ch ,oa uxjikfyd fuxe 
vf/kfu;e] e-Á- ¼1956 dk 23½] /kkjk 69¼3½ o ¼4½ & vuqKfIr & pfj= izek.k&i= dh 
vko';drk

Money Lenders Act, M.P. (13 of 1934), Section 11B and Municipal 
Corporation Act, M.P. (23 of 1956), Section 69(3) & (4) – License – 
Requirement of Character Certificate – Held – Even if under the Act of 1934, 
there is no condition for obtaining a money lending license, but in order to do 
business or trade, under the Act of 1956, Municipal Corporation is 
competent to impose conditions of requirement of character certificate, in 
public interest – As per Section 11 B of Act of 1934, it is always a discretion of 
registering authority to issue a certificate or not – Three criminal cases found 
pending against petitioner and on this ground his application for obtaining 
license was rejected, which cannot be said to be arbitrary and contrary to 
statutory provisions. [Mahesh Palod Vs. Assistant Commissioner (License)] 

…991



52 INDEX

uxjikfyd fuxe vf/kfu;e] e-Á- ¼1956 dk 23½] /kkjk 292 ,oa uxjikfydk 
¼dkWyksukbtj dk jftLVªhdj.k] fucZa/ku rFkk 'krsZa½ fu;e] e-iz-] 1998] fu;e 10¼4½] 
10¼13½¼i½¼ii½ o ¼iii½ o 12¼iv½ & ca/kfdr Hkw[kaMksa dk fueqZDr fd;k tkuk

Money Lenders Act, M.P. (13 of 1934), Section 11B and Municipal 
Corporation Act, M.P. (23 of 1956), Section 403(2) – Alternate Remedy – Held – 
As per Section 403(2) of the Act of 1956, any order of Commissioner granting 
or refusal of license and permission is appealable to Appellate Committee – 
Petitioner having alternative remedy – Petition dismissed with said limited 
liberty to file appeal. [Mahesh Palod Vs. Assistant Commissioner (License)] 

Municipal Corporation Act, M.P. (23 of 1956), Section 69(3) & (4) – See 
– Money Lenders Act, M.P., 1934, Section 11B [Mahesh Palod Vs. Assistant 
Commissioner (License)] …991

uxjikfyd fuxe vf/kfu;e] e-Á- ¼1956 dk 23½] /kkjk 69¼3½ o ¼4½ & ns[ksa & 
lkgwdkj vf/kfu;e] e-iz-] 1934] /kkjk 11 ch

…991

lkgwdkj vf/kfu;e] e-iz- ¼1934 dk 13½] /kkjk 11ch ,oa uxjikfyd fuxe 
vf/kfu;e] e-Á- ¼1956 dk 23½] /kkjk 403¼2½ & oSdfYid mipkj

Municipal Corporation Act, M.P. (23 of 1956), Section 292 and Nagar 
Palika (Registration of Colonizer Terms & Conditions) Rules, M.P., 1998, 
Rules 10(4), 10(13)(i)(ii) & (iii) & 12(iv) – Release of Mortgaged Plots – 
Colonizer may opt for giving bank guarantee of an amount under Rule 12(iv) 
for mortgaged plots – If colonizer does not wish to sell plots to persons 
belonging to EWS or LIG in his colony, then he is liable to deposit shelter fee 
as per Rule 10(4) – No direction can be given to respondents for release of  
mortgaged plots in favour of petitioner without complying provisions of Rule 
10(13)(i),(ii) & (iii) – Petition dismissed. [Divine City Pvt. Ltd. Vs. State of 
M.P.] …*30

…*30
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Municipal Corporation Act, M.P. (23 of 1956), Sections 293, 294 & 296 
– See – Constitution – Article 226 [Sanjay Gangrade Vs. State of M.P.] 

Municipal Corporation Act, M.P. (23 of 1956), Section 403(2) – See – 
Money Lenders Act, M.P., 1934, Section 11B [Mahesh Palod Vs. Assistant 
Commissioner (License)] …991

uxjikfyd fuxe vf/kfu;e] e-Á- ¼1956 dk 23½] /kkjk,¡ 293] 294 o 296 & 
ns[ksa & lafo/kku & vuqPNsn 226

uxjikfyd fuxe vf/kfu;e] e-Á- ¼1956 dk 23½] /kkjk 403¼2½ & ns[ksa & 
lkgwdkj vf/kfu;e] e-iz-] 1934] /kkjk 11ch

(DB)…1227

…*30

Municipal Service (Executive) Rules, M.P., 1973, Schedule 2, Entry No. 
10 – See – Service Law [Shivlal Jhariya Vs. State of M.P.] …1014 

Nagar Palika (Registration of Colonizer Terms & Conditions) Rules, 
M.P., 1998, Rules 10(4), 10(13)(i)(ii) & (iii) & 12(iv) – See – Municipal 
Corporation Act, 1956, Section 292 [Divine City Pvt. Ltd. Vs. State of M.P.] 

uxjikfydk lsok ¼dk;Zikyu½ fu;e] e-iz-] 1973] vuqlwph 2] izfof"V Ø- 10 & 
ns[ksa & lsok fof/k

Municipalities (Election of Vice-President) Rules, M.P., 1998, Rule 3(3) 
– Seven Days Notice Period – Non-Compliance of Provision – Effect – Held – 
Petitioner participated in the meeting, thus has waived the condition as 
provided under Rule 3(3) of the Rules of 1998 – Non-compliance of such 
mandatory provision of dispatching seven days clear prior notice, has not 
caused any prejudice to petitioner who actually participated in election and 
lost the same – No irregularity nor illegality – Appeal dismissed. [Ruksana 
Patel Vs. State of M.P.] (DB)…1213

uxjikfydk ¼dkWyksukbtj dk jftLVªhdj.k] fucZa/ku rFkk 'krsZa½ fu;e] e-iz-] 
1998] fu;e 10¼4½] 10¼13½¼i½¼ii½ o ¼iiii½ o 12¼iv½ 

uxjikfydk ¼mik/;{k dk fuokZpu½ fu;e] e-iz-] 1998] fu;e 3¼3½ & lkr fnuksa 
dh uksfVl vof/k & mica/k dk vuuqikyu & izHkko
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National Security Act (65 of 1980), Section 3(2) & (3) – Detention Order 
– Procedure & Guidelines – Explained and enumerated. [Akash Yadav Vs. 
State of M.P.] (DB)…1020

National Security Act (65 of 1980), Section 3(3) proviso and 
Constitution – Article 22(4) – Held – Period of detention has not been specified 
in impugned order – In exercise of power u/S 3(3) of the Act, such order can 
be passed by District Magistrate for a period not longer than 3 months, 
subject to approval by State – Such order without specifying the period 
vitiates the same as per Section 3(3) of the Act and Article 22(4) of 
Constitution. [Akash Yadav Vs. State of M.P.] (DB)…1020

uxj rFkk xzke fuos'k vf/kfu;e] e-Á- ¼1973 dk 23½] /kkjk,¡ 30] 31] 32 o 33

Nagar Tatha Gram Nivesh Adhiniyam, M.P. (23 of 1973), Section 30 A – 
Merger of Residential Plot – Held – Section 30 A does not empower the 
authority for merger of plots, meant for residential purposes, to be used for 
commercial purposes – After merger of residential plots, Hotel has been 
constructed – Building permission granted after merger of plots was 
certainly illegal, which was  rightly revoked by Municipal Corporation. 
[Sanjay Gangrade Vs. State of M.P.] (DB)…1227

jk"Vªh; lqj{kk vf/kfu;e ¼1980 dk 65½] /kkjk 3¼2½ o ¼3½ & fujks/k vkns'k & 
izfØ;k o fn'kk funsZ'k

jk"Vªh; lqj{kk vf/kfu;e ¼1980 dk 65½] /kkjk 3¼3½ ijarqd ,oa lafo/kku & 
vuqPNsn 22¼4½

Nagar Tatha Gram Nivesh Adhiniyam, M.P. (23 of 1973), Sections 30, 
31, 32 & 33 – Lapse of Permission – Held – Permission granted shall be valid 
for 3 years and can be extended from year to year basis, but such extension 
shall not exceed five years. [Sanjay Gangrade Vs. State of M.P.] (DB)…1227

uxj rFkk xzke fuos'k vf/kfu;e] e-Á- ¼1973 dk 23½] /kkjk 30 , & vkokfld 
Hkw[kaM dk foy;u 

(DB)…1020
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jk"Vªh; lqj{kk vf/kfu;e ¼1980 dk 65½] /kkjk 3¼3½ ,oa lafo/kku & vuqPNsn 226 
& fjV vf/kdkfjrk & foLrkj

National Security Act (65 of 1980), Sections 3(3), 8, 9, 10 & 13 – 
Detention Order – Reference to Advisory Board – Held – Nothing on record to 
establish that State made reference to Advisory Board within 3 weeks from 
date of detention – It is not brought on record that as per opinion of Advisory 
Board, State confirmed the detention order to continue upto maximum 
period of 12 months – Even in the return filed, State has not stated regarding 
compliance of Sections 8, 9 & 10 of the Act – Impugned order and further 
approval by State Government is in non observance of the procedure 
prescribed under the Act of 1980 and hence quashed – Petitioner directed to 
be released from jail – Petition allowed. [Akash Yadav Vs. State of M.P.]

National Security Act (65 of 1980), Section 3(3) & 3(5) – Submission of 
report to Central Government – Held – Nothing on record to show that 
compliance of Section 3(5) of the Act has been made by State by submitting 
report to Central Government together with grounds on which order has 
been made – Non-compliance of the mandatory provision of Section 3(5) 
vitiated the order. [Akash Yadav Vs. State of M.P.] (DB)…1020

National Security Act (65 of 1980), Section 3(3) and Constitution – 
Article 226 – Writ Jurisdiction – Scope – Held – Detention order can be 
challenged at any stage and the distinction between pre decision stage and 
post decision stage is inconsistent – Even at pre execution stage, jurisdiction 
of Court can be invoked. [Akash Yadav Vs. State of M.P.] (DB)…1020

jk"Vªh; lqj{kk vf/kfu;e ¼1980 dk 65½] /kkjk 3¼3½ o 3¼5½ & dsUnz ljdkj dks 
izfrosnu izLrqr fd;k tkuk

(DB)…1020

jk"Vªh; lqj{kk vf/kfu;e ¼1980 dk 65½] /kkjk,¡ 3¼3½] 8] 9] 10 o 13 & fujks/k 
vkns'k & lykgdkj cksMZ dks funsZ'k
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Penal Code (45 of 1860), Sections 218, 466, 471 & 120 B – See – 
Prevention of Corruption Act, 1988, Section 13(1) & 13(2) [Suresh Kumar Vs. 
State of M.P.] (DB)…*38

n.M lafgrk ¼1860 dk 45½] /kkjk 302 & ifjfLFkfrtU; lk{; & lcwr dk Hkkj

n.M lafgrk ¼1860 dk 45½] /kkjk 193 & ns[ksa & Hkz"Vkpkj fuokj.k vf/kfu;e] 
1988] /kkjk,¡ 13¼1½¼bZ½] 13¼2½ o 19

Penal Code (45 of 1860), Section 302 – Circumstantial Evidence – 
Burden of Proof – Held – Deceased children were present in the house of 
accused, where he used to live alone – His wife was living separately in 
another village – Dead bodies were found in the house of accused for which he 
failed to give any explanation – As per postmortem report, death was 
homicidal – Accused was absconding and was arrested after a long time – 
Wife also deposed that accused used to frequently quarrel with her regarding 
her character saying that he is not the father of these children – Conduct of 
accused also shows that he murdered his both sons in his own house and 
thereafter he absconded – Accused rightly convicted – Appeal dismissed. 
[Chhuttan Kori Vs. State of M.P.] (DB)…918

Penal Code (45 of 1860), Section 193 – See – Prevention of Corruption 
Act, 1988, Sections 13(1)(e), 13(2) & 19 [Shahida Sultan (Ku.) Vs. State of 
M.P.] …1138
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n.M lafgrk ¼1860 dk 45½] /kkjk 302 ,oa n.M çfØ;k lafgrk] 1973 ¼1974 dk 
2½] /kkjk 157 & vuqikyu & foyac 

n.M lafgrk ¼1860 dk 45½] /kkjk 302@34 & lk{; dk ewY;kadu & p{kqn'khZ 
lk{kh & djhch@ut+nhdh fj'rsnkj & fo'oluh;rk & vfHkfu/kkZfjr

Penal Code (45 of 1860), Section 302/34 – Appreciation of Evidence – 
Eye Witness – Close Relative – Credibility – Held – Evidence establishes that 
prosecution witness (son of deceased) was present on the spot – His statement 
was supported by other eye witness – Only on ground of relationship, his 
testimony cannot be disbelieved – Prompt FIR was lodged in which, name of 
appellants were mentioned – Medical Evidence of Doctor who conducted 
post mortem supports the version of prosecution witnesses – Defence has not 
challenged the fact that appellant No. 1 & 3 reached to police chowki with 
weapon of offence which was then seized from their possession – Sufficient 
evidence to convict appellants – Appeal dismissed. [Mansingh Vs. State of 
M.P.] (DB)…1120

Penal Code (45 of 1860), Section 302 and Criminal Procedure Code, 
1973 (2 of 1974), Section 157 – Compliance – Delay – Effect – Held – Apex 
Court concluded that if delay is caused in sending FIR to Magistrate and 
prosecution fails to furnish reasonable explanation then ipso facto, same 
cannot be a ground for throwing out prosecution case if the same is otherwise 
trustworthy and credible upon appreciation of evidence – Mere delay in 
sending the report, itself cannot lead to conclusion that trial is vitiated or 
accused entitled to be acquitted – On delayed dispatch of FIR, some 
prejudice have to be proved by accused – In present case, non-compliance of 
Section 157 Cr.P.C. has not caused any prejudice to appellants. [Mansingh 
Vs. State of M.P.] (DB)…1120
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 (SC)…710

Penal Code (45 of 1860), Sections 302, 304 Part I & II – Mental 
Disorder – Epileptic Psychosis; Pre Epileptic Mental Ill health and Post 
Epileptic Mental Ill-health – Discussed and explained. [Naval Singh Vs. State 
of M.P.]   (DB)…1286

Penal Code (45 of 1860), Sections 302/34, 394/34 & 449 and Dakaiti Aur 
Vyapharan Prabhavit Kshetra Adhiniyam, M.P. (36 of 1981), Section 11 & 13 – 
Appreciation of Evidence – Circumstantial Evidence – Last Seen Evidence – 
Robbery and murder of three persons – Death sentence by trial Court – 
Acquittal by High Court – Held – Information of entry and exit of accused 
persons from crime scene was intimated to complainant by witnesses before 
filing FIR but there is no whisper of the same in FIR, creating suspicion over 
testimony of last seen witnesses – Deliberate delay in recording statements of 
witnesses regarding last seen circumstances – Statements were clearly an 
afterthought – Grave suspicion regarding recovery of ornaments and their 
identification – Recovery of blood stained weapons and clothes are doubtful 
– Further, delay in arrest despite clear knowledge of address of accused 
persons casts a serious doubt over prosecution case – High Court rightly 
acquitted the accused – Appeals dismissed. [Ashish Jain Vs. Makrand Singh]
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n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 304 Hkkx o ,oa 300 viokn 4 & 
gsrq o vk'k;

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 304 Hkkx o & euksfodkj & 

Penal Code (45 of 1860), Sections 302, 304 Part I & II – Sentence – Held 
– Since conviction is converted from Section 302 to Section 304 Part I IPC, 
sentence of life imprisonment commuted to period already undergone i.e. 
more than 10 yrs. [Naval Singh Vs. State of M.P.] (DB)…1286

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 304 Hkkx I o II & n.Mkns'k

Penal Code (45 of 1860), Sections 302, 304 Part I & II and 300 
Exception 4 – Motive & Intention – Held – Appellant, a patient of “Epileptic 
Psychosis” all of a sudden, provoked by anger assaulted the deceased without 
premeditation in the heat of passion and without having taken undue 
advantage in unusual manner though his act was cruel, the act would fall u/S 
304 Part I IPC because his case is covered under Exception 4 of Section 300 
IPC – After committing murder, he did not flee away but was wandering in 
the courtyard – Conviction converted to one u/S 304 Part I IPC – Appeal 
partly allowed. [Naval Singh Vs. State of M.P.] (DB)…1286

Penal Code (45 of 1860), Section 302 & 304 Part II – Child/Interested 
Eye Witnesses & Medical Evidence – Motive & Intention – Held – Appellant, 
during a domestic quarrel, assaulted his wife with firewood in presence of his 
son and daughter, causing her death – Testimony of eye witnesses (son & 
daughter) cannot be discarded on ground that they are related/interested 
witnesses – Statement of Doctor corroborates testimony of eye witness (son) – 
Prosecution case duly supported by medical evidence – Appellant absconded 
after the incident – Appellant rightly held guilty of murder but looking to 
nature of injuries, cause of death and facts and circumstances, case falls 
under purview of Section 304 Part II IPC – Conviction u/S 302 converted into 
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one u/S 304 Part II IPC – Life imprisonment converted to 10 years RI i.e. the 
period already undergone – Appeal partly allowed. [Munna @ Manshalal 
Vs. State of M.P.]   (DB)…1149

n.M lafgrk ¼1860 dk 45½] /kkjk 302 o 304 Hkkx II & ckyd@fgrc)  
p{kqn'khZ  lk{khx.k o fpfdRlh; lk{; & gsrq o vk'k;

Penal Code (45 of 1860), Section 302 & 304 Part II – Child Witness – 
Credibility – Held – Apex Court concluded that law recognized the child as 
competent witness – Son of appellant (child witness) narrated the incident 
with accuracy and precision showing that appellant/father killed his mother 
– Defence could not demolish his statement during cross examination – 
Nature of injuries and cause of death shows that statement of child witness is 
trustworthy and is further corroborated by medical evidence, thus his 
statement cannot be discarded. [Sunder Lal Mehra Vs. State of M.P.]

(DB)…903

n.M lafgrk ¼1860 dk 45½] /kkjk 302 o 304 Hkkx II& ckyd lk{kh & 
fo'oluh;rk

Penal Code (45 of 1860), Section 302 & 304 Part II – Intention – Held – 
Appellant inflicted single blow with lathi, other blows on body of deceased 
was with use of hands – No iota of evidence to show that appellant beaten his 
wife with intention to cause her death – Conviction u/S 302 altered to one u/S 
304 Part II IPC – Appeal partly allowed. [Sunder Lal Mehra Vs. State of 
M.P.]  (DB)…903
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(SC)…955

Penal Code (45 of 1860), Sections 302, 326(A) & 460 – Appreciation of 
Evidence –– Dying Declaration – Acid Attack – Held – Dying declaration can 
be given highest probative value and offers a strong foundation for 
conviction of appellant – Dying declaration of deceased unerringly point to 
appellant as one who caused the death – No conjectures, surmise or inference 
in narration of witnesses who saw appellant in the act and were themselves 
the victim of the acid attack – Evidence is consistent and reliable – 
Conviction upheld. [Yogendra @ Jogendra Singh Vs. State of M.P.]

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 326¼,½ o 460 & lk{; dk ewY;kadu & 
e`R;qdkfyd dFku & ,flM vVSd

n.M lafgrk ¼1860 dk 45½] /kkjk 302 o 304 Hkkx II& vk'k;

Penal Code (45 of 1860), Sections 302, 326(A) & 460 – Acid Attack – 
Death Sentence – Rarest of Rare Case – Consideration – Held – Choice of acid 
by appellant do not disclose a cold blooded plan to murder the deceased, 
intention seems to have been to severely injure or disfigure the deceased – It 
is possible that what was premeditated was an injury and not death – No 
particular depravity or brutality in acts of appellant which warrants 
classification of this case as “rarest of the rare” – Death sentence modified to 
life imprisonment – Appeal allowed accordingly. [Yogendra @ Jogendra 
Singh Vs. State of M.P.] (SC)…955

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 326¼,½ o 460 & ,flM vVSd & e`R;q 
n.Mkns'k & fojy ls fojyre izdj.k & fopkj fd;k tkuk
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n.M lafgrk ¼1860 dk 45½] /kkjk 302 o 341 lgifBr /kkjk 34 ,oa vk;q/k 
vf/kfu;e ¼1959 dk 54½] /kkjk 25¼1,½ o 27 & p{kqn'khZ lk{khx.k o fpfdRlh; lk{; & 
ekewyh fojks/kkHkkl

n.M lafgrk ¼1860 dk 45½] /kkjk 302 o 341 lgifBr /kkjk 34 & lkekU; vk'k;
& vfHk;qDr dk vkpj.k

Penal Code (45 of 1860), Section 302 & 341 r/w 34 – Common Intention 
– Conduct of Accused – Held – Regarding money transactions, previous 
enmity between A-1 and deceased and 2-3 days prior to incident there was 
arguments and quarrel between them – During incident, A-2 and A-3 only 
alleged to caught hold of deceased – They have not attacked the deceased – 
Inference of common intention is to be drawn from conduct of accused – No 
evidence by prosecution that there was prior meeting of minds and that A-2 
and A-3 were having knowledge that their brother A-1 was armed with Katta 
and would be committing murder of deceased – Conviction of A-2 and A-3 
u/S 302/34 & 341 IPC is set aside. [Balvir Singh Vs. State of M.P.] (SC)…1200

Penal Code (45 of 1860), Section 302 & 341 r/w 34 and Arms Act (54 of 
1959), Section 25(1A) & 27 – Eye Witnesses & Medical Evidence – Minor 
Contradictions – Held – Alleged inconsistencies between evidence of eye 
witnesses and medical evidence are minor contradictions – Consistent 
version of eye witnesses cannot be decided/doubted on touchstone of medical 
evidence – Oral evidence has to get primacy since medical evidence is 
basically opinionative – Further, when case is based on eye witnesses, 
indecisive opinion given by experts (FSL Report) regarding arms, would not 
effect prosecution case – Conviction of A-1 affirmed. [Balvir Singh Vs. State 
of M.P.]  (SC)…1200
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n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 376¼2½¼,Q½] 376¼2½¼vkbZ½] 
376¼2½¼,u½] 377 o 201 & ifjfLFkfrtU; lk{; & Mh-,u-,- izfrosnu 

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 363] 376¼2½¼i½ o 201 ,oa ySafxd 
vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e] ¼2012 dk 32½] /kkjk 5 o 6 & vo;Ld ckfydk 
dk cykRlax ,oa gR;k & ifjfLFkfrtU; lk{; & Mh-,u-,- tkap 

Penal Code (45 of 1860), Sections 302, 376(2)(F), 376(2)(I), 376(2)(N), 
377 & 201 – Circumstantial Evidence – DNA Report – Held – Appellant raped 
and murdered his own 6 yrs. old minor daughter – DNA taken from the 
source of deceased matched with the DNA profile of appellant – FSL report 
duly corroborated by testimony of the Doctor – Appellant had refused for 
postmortem of the deceased to be conducted and intentionally demolished 
the room where offence was committed – Appellant rightly convicted. [Afjal 
Khan Vs. State of M.P.] (DB)…1265

Penal Code (45 of 1860), Sections 302, 363, 376(2)(i) & 201 and 
Protection of Children from Sexual Offences Act, (32 of 2012), Section 5 & 6 – 
Rape and Murder of Minor Girl – Circumstantial Evidence – DNA Test – Held – 
For offence u/S 302/201 IPC, last seen evidence to an extent is established – 
Blood found on shirt of accused matched with DNA profile of deceased – 
Chain of circumstances established by prosecution beyond reasonable doubt 
but not one of the rarest of rare case – Life imprisonment awarded instead of 
death sentence – Reference is answered in negative while appeal partly 
allowed. [In Reference Vs. Shyam Singh @ Kallu Rajput] (DB)…1301

(DB)…1301

Penal Code (45 of 1860), Sections 302, 376(2)(F), 376(2)(I), 376(2)(N), 
377 & 201 – Death Sentence – Mitigating & Aggravating Circumstances – Held 
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Penal Code (45 of 1860), Section 306/34 – See – Criminal Procedure 
Code, 1973, Section 438 [Puspa Bai Vs. State of M.P.] …1311

Penal Code (45 of 1860), Section 307 and Criminal Procedure Code, 
1973 (2 of 1974), Section 228 – Framing of Charge – Nature of Injury – Held – 
Site of human body on which injury is caused by assailant would more 
precisely disclose his intention whether same be of causing death of victim or 
merely to cause bodily pain or hurt – Nature of injury by itself will not be 
reliable and safe indicia for prima facie assessment of an intention – Victim 
was assaulted on vital part of body (head) – Charge rightly framed u/S 307 
IPC – Appeal dismissed. [Surendra Vs. State of M.P.] …*46

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 376¼2½¼,Q½] 376¼2½¼vkbZ½] 
376¼2½¼,u½] 377 o 201 & e`R;q n.Mkns'k & de djus okyh o xq:rjdkjh ifjfLFkfr;k¡

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 376¼2½¼,Q½] 376¼2½¼vkbZ½] 
376¼2½¼,u½] 377 o 201 & e`R;q n.Mkns'k & **fojy ls fojyre** tkap 

n.M lafgrk ¼1860 dk 45½] /kkjk 307 ,oa n.M çfØ;k lafgrk] 1973 ¼1974 dk 
2½] /kkjk 228 & vkjksi fojfpr fd;k tkuk & pksV dk Lo:i 

Penal Code (45 of 1860), Sections 302, 376(2)(F), 376(2)(I), 376(2)(N), 
377 & 201 – Death Sentence – “Rarest of Rare” test – Held – Murder not 
committed with extreme brutality or that the same involves exceptional 
depravity – There is every possibility of reformation and rehabilitation – 
Death Sentence converted to life imprisonment with a minimum of 30 yrs. 
imprisonment (without remission) – Appeal partly allowed. [Afjal Khan Vs. 
State of M.P.]  (DB)…1265

– Mitigating factors has outweighed the aggravating factors, thus possibility 
of reformation cannot be ruled out as well as the possibility and options of 
other punishment are open – Mitigating and aggravating circumstances 
discussed and enumerated. [Afjal Khan Vs. State of M.P.] (DB)…1265

n.M lafgrk ¼1860 dk 45½] /kkjk 306@34 & ns[ksa & n.M çfØ;k lafgrk] 1973] 
/kkjk 438
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Penal Code (45 of 1860), Section 307 & 324 – Nature of Injuries & 
Weapon of Offence – Intention – Conviction of respondent u/S 307 was 
converted by High Court to one u/S 324 IPC – Held – 11 punctured and 
bleeding wounds as well as use of fire arm leave no doubt that there was an 
intention to murder – Multiplicity of wounds indicates that respondent fired 
at injured more than once – Lack of forensic evidence to prove grievous or 
life-threatening injury cannot be a basis to hold that Section 307 IPC is 
inapplicable – Second part of Section 307 IPC attracted – Impugned order 
set aside – Judgment of Trial Court restored. [State of M.P. Vs. Kanha @ 
Omprakash]  (SC)…967

Penal Code (45 of 1860), Sections 323, 355, 294, 190 & 506 – See – 
Criminal Procedure Code, 1973, Section 482 [Sushant Purohit Vs. State of 
M.P.]  …944

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 323] 355] 294] 190 o 506 & ns[ksa & n.M 
çfØ;k lafgrk] 1973] /kkjk 482

…*46

n.M lafgrk ¼1860 dk 45½] /kkjk 307 o 324 & pksVksa dk Lo:i o vijk/k dk 
'kL= & vk'k; 

Penal Code (45 of 1860), Section 363 – Held – No evidence on record to 
establish that appellant took away the deceased from the lawful 
guardianship of the parents – In absence thereto, conviction u/S 363 set aside. 
[In Reference Vs. Shyam Singh @ Kallu Rajput] (DB)…1301

n.M lafgrk ¼1860 dk 45½] /kkjk 363 
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Penal Code (45 of 1860), Section 366 – Intention – Appreciation of 
Evidence – Appellant No.1/husband abducted his wife from the house of 
another person with whom she was maintaining live-in-relationship – 
Appellant abducted her with intent to bring her back to matrimonial home – 
No statement or testimony of prosecutrix u/S 161/164 Cr.P.C. recorded by 
prosecution – Abduction cannot be presumed to be committed with intent to 
seduce or compel prosecutrix to marry or be subjected to illicit intercourse – 
In absence of such intent, trial Court wrongly convicted the appellants – 
Appeal allowed. [Shiv Singh Vs. State of M.P.] …1115

Penal Code 1860 (45 of 1860), Section 366 – Ingredients – Held – 
Abduction alone cannot attract penal provisions of Section 366 IPC – If it is 
proved to be done with intention to compel prosecutrix to marry anyone or 
with intention to force or seduce for illicit intercourse, Section 366 IPC would 
be attracted. [Shiv Singh Vs. State of M.P.] …1115

n.M lafgrk ¼1860 dk 45½] /kkjk 366 & vk'k; & lk{; dk ewY;kadu

Penal Code (45 of 1860), Section 376(2)(i) & 201 and Protection of 
Children from Sexual Offences Act, (32 of 2012), Section 5 & 6 – Sexual Assault 
– Held – No evidence on record to establish any penetrative sexual assault or 
commission of rape on minor girl – No sign of internal or external injury on 
private part of deceased – As per FSL and DNA report, ingredients of 
commission of offence not proved – Conviction u/S 376(2)(i) IPC and u/S 5/6 
of the Act of 2012 are set aside. [In Reference Vs. Shyam Singh @ Kallu 
Rajput]  (DB)…1301

n.M lafgrk ¼1860 dk 45½] /kkjk 366 & ?kVd

n.M lafgrk ¼1860 dk 45½] /kkjk 376¼2½¼i½ o 201 ,oa ySafxd vijk/kksa ls 
ckydksa dk laj{k.k vf/kfu;e] ¼2012 dk 32½] /kkjk 5 o 6 & ySafxd geyk
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Penal Code (45 of 1860), Sections 420, 467, 468, 471 & 120-B – Veracity 
of Caste Certificate – Held – Once caste certificate of petitioner submitted by 
him in 1993 for taking admission in Engineering College has been accepted 
then in similar circumstances certificate which was prepared in 1998 cannot 
be held to be fabricated and manipulated – For non-compliance of procedure 
prescribed by the Apex Court, criminal proceedings initiated against 
petitioner quashed – Application allowed. [Sanjay Puravia Vs. State of M.P.]

…942

n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 420] 467] 468] 471 o 120&ch & tkfr 
izek.ki= dh lR;rk

Practice – Adjournments – Duty of Advocate – Held – Bar should not 
create hurdles in justice dispensation system by unnecessary seeking 
adjournments – Seeking adjournments for no reasons amounts to 
professional misconduct – Advocates are not mouthpiece of their clients for 
purpose of delaying Court proceedings nor they should avoid hearing but 
being officers of Court, they have sacrosanct duty towards Court. [Nandu @ 
Gandharva Singh Vs. Ratiram Yadav] …*41

i)fr & LFkxu & vf/koDrk dk drZO;

Penal Code (45 of 1860), Section 498-A – See – Dowry Prohibition Act, 
1961, Section 2 & 4 [Ruchi Gupta (Smt.) Vs. State of M.P.] …*44

n.M lafgrk ¼1860 dk 45½] /kkjk 498&, & ns[ksa & ngst izfr"ks/k vf/kfu;e] 
1961] /kkjk 2 o 4
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Prevention of Corruption Act (49 of 1988), Section 13(1) & 13(2), Penal 
Code (45 of 1860), Sections 218, 466, 471 & 120 B, Civil Services (Pension) 
Rules, M.P. 1976, Rule 9 and Criminal Procedure Code, 1973 (2 of 1974), 
Section 468 & 482 – Quashment of Charge Sheet and Proceedings – Limitation 
– Applicant contended that judicial proceedings have been initiated after 4 
years of his retirement and in view of Rule 9 of Rules of 1976, there is a 
limitation of 4 years for such proceedings – Held – Rules of 1976 deals with 
payment of pension and limitation of 4 years is in that context and has got 
nothing to do with cases under the Penal Code or under the Act of 1988 – 
Application dismissed. [Suresh Kumar Vs. State of M.P.] (DB)…*38

Precedent – Held – A single bench judgment where proceedings under 
the Prevention of Corruption Act was quashed relying on Rule 9 of the Rules 
of 1976 cannot be a binding precedent because it failed to consider the 
statutory provisions of Cr.P.C., IPC and Act of 1988 – Judgment of single 
bench is per incuriam. [Suresh Kumar Vs. State of M.P.] (DB)…*38

iwoZ fu.kZ;

(DB)…*38

(DB)…*38

Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk 13¼1½ o 13¼2½] n.M lafgrk 
¼1860 dk 45½] /kkjk,¡ 218] 466] 471 o 120 ch] flfoy lsok ¼isa'ku½ fu;e] e-Á- 1976] 
fu;e 9 ,oa n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 468 o 482 & vkjksi i= rFkk 
dk;Zokfg;ksa dk vfHk[kafMr fd;k tkuk & ifjlhek

Prevention of Corruption Act (49 of 1988), Sections 13(1)(e), 13(2) & 19 
and Penal Code (45 of 1860), Section 193 – Disproportionate Property – 
Appreciation of Evidence – Held – Independent witnesses proved the fact that 
at the time of seizure of amount, appellant disclosed, that, same belongs to 
her cousin – No reliable evidence to prove that accused did not made such 
disclosure – Even if she was silent on that point of time, no adverse inference 
can be drawn for her silence – Accused can discharge his burden proving the 
fact by the standard of preponderance of probability – Appellants have 
explained the source of alleged disproportionate property, which cannot be 
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Prevention of Corruption Act (49 of 1988), Section 13(1)(e), 13(2) & 19 
and Penal Code (45 of 1860), Section 193 – Sanction – Competent Authority – 
Held – Apex Court concluded that Secretary, Law Department M.P. is 
competent authority to grant sanction u/S 19 of the Act – Any inconsistent 
opinion of parent department of accused is of no consequence and same is not 
binding on competent authority – Sanction order shows that whole material 
evidence was produced before authorities, whereafter considering every 
piece of evidence carefully, order has been passed. [Shahida Sultan (Ku.) Vs. 
State of M.P.]  …1138

Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk,¡ 13¼1½¼bZ½] 13¼2½ o 19 ,oa 
n.M lafgrk ¼1860 dk 45½] /kkjk 193 & eatwjh & l{ke izkf/kdkjh

Hkz"Vkpkj fuokj.k vf/kfu;e ¼1988 dk 49½] /kkjk,¡ 13¼1½¼bZ½] 13¼2½ o 19 ,oa 
n.M lafgrk ¼1860 dk 45½] /kkjk 193 & vuuqikfrd laifRr & lk{; dk ewY;kadu

Protection of Children from Sexual Offences Act, (32 of 2012), Section 
5 & 6 – See – Penal Code, 1860, Sections 302, 363, 376(2)(i) & 201 [In 
Reference Vs. Shyam Singh @ Kallu Rajput] (DB)…1301

termed as an afterthought – Prosecution failed to prove the case beyond 
reasonable doubt – Conviction set aside – Appeals allowed. [Shahida Sultan 
(Ku.) Vs. State of M.P.] …1138

ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e] ¼2012 dk 32½] /kkjk 5 o 6 & 
ns[ksa & n.M lafgrk] 1860] /kkjk,¡ 302] 363] 376¼2½¼i½ o 201
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ekuo vf/kdkj laj{k.k vf/kfu;e] 1993 ¼1994 dk 10½] /kkjk 18 & e-iz- ekuo 
vf/kdkj vk;ksx & 'kfDr;ka 

Protection of Human Rights Act, 1993 (10 of 1994), Section 18 – M.P. 
Human Rights Commission – Powers – Held – Commission, during or on 
completion of enquiry u/S 18 of the Act of 1993 can approach the Supreme 
Court or High Court for such directions, orders or writs as any of these two 
Court may deem necessary. [Amarnath Verma Vs. State of M.P.] …807

Protection of Human Rights Act, 1993 (10 of 1994), Section 18 – M.P. 
Human Rights Commission – Recommendations – Nature & Scope 
–Commission recommending recovery of compensation and initiation of 
departmental enquiry against petitioner – Held – Human Rights 
Commission directing the functionaries of State to implement its 
recommendations de hors the nature of power available to commission 
under the Act of 1993 – Recommendation may have persuasive, 
corroborative or suggestive value but Act of 1993 does not allow the same to 
be a mandate – Report submitted by Commission are mere 
recommendations, suggestions or proposal in nature and are not binding, as 
has been treated by the State – No application of mind by State authorities on 
the said recommendations – Such directions are contrary to object and 
scheme of Act, thus not sustainable in eyes of law – Impugned order quashed. 
[Amarnath Verma Vs. State of M.P.] …807

Protection of Human Rights Act, 1993 (10 of 1994), Section 18(b) – See 
– Service Law [Amarnath Verma Vs. State of M.P.] …807

…807

ekuo vf/kdkj laj{k.k vf/kfu;e] 1993 ¼1994 dk 10½] /kkjk 18 & e-iz- ekuo 
vf/kdkj vk;ksx & flQkfj'kas & Lo:i o foLrkj 
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Protection of Women from Domestic Violence Act (43 of 2005), Section 
2(e) & 12 and Criminal Procedure Code, 1973 (2 of 1974), Section 190 – 
Domestic Incident Report – Cognizance by Magistrate – Held – Cognizance 
taken by Magistrate on basis of Domestic Incident Report (DIR) submitted 
by Protection Officer, who is a legally authorized officer, cannot be said to be 
unlawful – Application dismissed. [Sumit Jaiswal Vs. Smt. Bhawana 
Jaiswal]  …1332

?kjsyw fgalk ls efgykvksa dk laj{k.k vf/kfu;e ¼2005 dk 43½] /kkjk 2¼bZ½ o 12 
,oa n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 190 & ?kjsyw ?kVuk fjiksVZ & eftLVªsV 
}kjk laKku

Protection of Women from Domestic Violence Act (43 of 2005), Section 
12 – See – Criminal Procedure Code, 1973, Section 482 [Mukesh Singh Vs. 
Smt. Rajni Chauhan]  …*31

?kjsyw fgalk ls efgykvksa dk laj{k.k vf/kfu;e ¼2005 dk 43½] /kkjk 12 & ns[ksa & 
n.M çfØ;k lafgrk] 1973] /kkjk 482

Public Distribution System (Control) Order, M.P, 2009, Clause 11(9) & 
11(11) – See – Essential Commodities Act, 1955, Section 3 & 7 [Naresh Rawat 
Vs. State of M.P.]  …*32

ekuo vf/kdkj laj{k.k vf/kfu;e] 1993 ¼1994 dk 10½] /kkjk 18¼ch½ & ns[ksa & 
lsok fof/k

jkT; lqj{kk vf/kfu;e] e-Á-] 1990 ¼1991 dk 4½] /kkjk,¡ 3] 4 o 5 & fu"dklu 
vkns'k & l{ke izkf/kdkjh@vf/kdkjh 

lkoZtfud forj.k iz.kkyh ¼fu;a=.k½ vkns'k] e-iz-] 2009] [kaM 11¼9½ o 11¼11½ 
& vko';d oLrq vf/kfu;e] 1955] /kkjk 3 o 7

Rajya Suraksha Adhiniyam, M.P. 1990 (4 of 1991), Sections 3, 4 & 5 – 
Externment Orders – Competent Authority/Officer – Held – Under the Act of 
1990, there is no provision which prohibits passing an order by an officer 
lower than rank of District Magistrate – Act of 1990 clearly contemplate 
exercise of powers of District Magistrate u/S 3, 4, 5 & 6 by an Additional 
District Magistrate or Sub-Divisional Magistrate – Impugned order passed 
by High Court holding that Additional District Magistrate has no 
jurisdiction is not sustainable and is set aside – Appeals allowed. [State of 
M.P. Vs. Dharmendra Rathore] (SC)…960
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Reserve Bank of India, Master Circular, Clause 2.1.3(c) – “Willful 
Defaulter” – Held – Bank paid amount to foreign exporters for purchase of 
machinery by petitioner – He is legally bound to repay this amount to bank 
even if loan or fund was not directly disbursed in petitioner's current account 
but it was directly paid to exporters on behalf of petitioner – Relationship of 
lender and borrower established – Since petitioner defaulted in repayment of 
the same, even it has the capacity to pay, he was rightly declared “Willful 
Defaulter” under Clause 2.1.3(c) of Master Circular. [Revati Cements Pvt. 
Ltd. Vs. State Bank of India] …*43

Hkkjrh; fjtoZ cSad] ekLVj ifji=] [kaM 2-1-3¼lh½ & **tkucw>dj O;frØeh**

Hkkjrh; fjtoZ cSad] ekLVj ifji=] [kaM 2-1-3¼lh½ o 3¼ch½ &  **tkucw>dj 
O;frØeh** & lquokbZ dk volj & vf/koDrk

(SC)…960

Reserve Bank of India, Master Circular, Clause 2.1.3(c) & 3(b) – 
“Willful Defaulter” – Opportunity of Hearing – Advocate – Identification 
Committee is neither a Court nor a Tribunal – Borrower is not having a right 
to be represented through lawyer/counsel – RBI provided double check 
system before declaring any unit as “Willful Defaulter” – Since “Review 
Committee” has affirmed the stand of “Identification Committee”, thus 
opportunity of hearing is not required. [Revati Cements Pvt. Ltd. Vs. State 
Bank of India]  …*43



Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act 
(33 of 1989), Sections 3(1)(r), 3(1)(s) & 3(2)(v-a) – See – Criminal Procedure 
Code, 1973, Section 482 [Sushant Purohit Vs. State of M.P.] …944

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act 
(33 of 1989), Section 3(1)(xi) and Constitution – Article 142 – Quantum of 
Punishment – Minimum Sentence – Held – Where minimum sentence is 
provided for an offence, Court cannot impose less than the minimum 
sentence – Provisions of Article 142 of Constitution cannot be restored to 
impose sentence less than the minimum sentence contemplated by Statute – 
Appeal allowed. [State of M.P. Vs. Vikram Das] (SC)…1195

vuqlwfpr tkfr vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e ¼1989 
dk 33½] /kkjk 3¼1½¼xi½ ,oa lafo/kku & vuqPNsn 142 & naM dh ek=k & U;wure n.Mkns'k

vuqlwfpr tkfr vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e ¼1989 
dk 33½] /kkjk 3¼1½¼,l½ o 3¼2½¼oh&,½ & dk;Zokfg;k¡ vfHk[kafMr dh tkuk & vk/kkj & 
tkfr izek.k&i= dh fof/kekU;rk

(SC)…1195

vuqlwfpr tkfr vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e ¼1989 
dk 33½] /kkjk,¡ 3¼1½¼vkj½] 3¼1½¼,l½ o 3¼2½¼oh&,½ & ns[ksa & n.M çfØ;k lafgrk] 1973] 
/kkjk 482

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act 
(33 of 1989), Section 3(1)(S) & 3(2)(v-a) – Quashment of Proceedings – 
Grounds – Validity of Caste Certificate – Held – Prosecution has produced 
caste certificate of complainant whereby she was a member of Scheduled 
tribe community – After marriage with person of muslim religion whether 
she would be deemed to be a member of ST community or not, cannot be 
decided here – A State Level Screening Committee is only having jurisdiction 
to decide the matter – Proceedings cannot be quashed on this ground. 
[Sushant Purohit Vs. State of M.P.] …944
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Service Law – Appointment – Moral Turpitude – Suitability – Post of 
Head Constable – Appointment of petitioner was cancelled on account of 
registration of criminal case – Held – In the said criminal case, acquittal of 
petitioner was honourable and not on basis of benefit of doubt or technical 
ground, question of moral turpitude would not come in the way of petitioner 
– Declaration that petitioner is not suitable for post of constable is bad – 
Respondents directed to issue posting order – Petitioner shall be entitled for 
seniority but not for back wages – Petition allowed. [Yogesh Bharti Vs. State 
of M.P.]  …*39

Service Law – Appointment – Validity period of Select List – Entitlement 
– Held – Since validity period of select list had already expired much before 
petitioner approached this Court and PSC has also refused to extend validity 
period, therefore on date of filing of petition, it was not open to petitioner to 
seek appointment on basis of select list which was no longer in existence – 
Petitioner a wait list candidate – On arisen of vacancy due to termination of a 
selected candidate after expiry of validity period of select list does not give 
any legal enforceable right to claim appointment on said post on basis of her 
position in waiting list – Petition dismissed. [Usha Damar (Ms.) Vs. State of 
M.P.]  …1069

Service Law – Age of Superannuation – Service Benefits – Entitlement – 
Held – As per the interim order passed in the instant case, petitioner entitled 
for all service benefits including monetary benefits accrued to him on his 
post, treating him in continuous service upto 62 years of age. [Amiruddin 
Akolawala Vs. State of M.P.] …857

lsok fof/k & vf/kof"kZrk dh vk;q & lsok ykHk & gdnkjh

lsok fof/k & fu;qfDr & uSfrd v/kerk & mi;qDrrk & gSM dkaLVscy dk in

lsok fof/k & fu;qfDr & p;u lwph dh fof/kekU;rk vof/k & gdnkjh
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Service Law – Municipal Service (Executive) Rules, M.P., 1973, 
Schedule 2, Entry No. 10 – Promotion – Count of Service – Held – Services 
rendered by petitioner as Assistant Project Officer shall be treated as services 
rendered as CMO, (Class-C) for purpose of counting experience for 
promotion on post of CMO, (Class-B) – Petition disposed. [Shivlal Jhariya 
Vs. State of M.P.]  …1014

Service Law – Municipal Service (Executive) Rules, M.P., 1973, 
Schedule 2, Entry No. 10 – Transfer – Petitioner, CMO Class-C, transferred 
and posted as Assistant Project Officer – Held – Petitioner is accused for 
offences under the provisions of Prevention of Corruption Act – Post of CMO 
is a sensitive post and where cases are still pending against such employees, 
they shall not be posted on such sensitive post – Despite serious allegations, 
continuing of petitioner on such sensitive post, will be against public policy 
and interest. [Shivlal Jhariya Vs. State of M.P.] …1014

lsok fof/k & uxjikfydk lsok ¼dk;Zikyu½ fu;e] e-iz-] 1973] vuqlwph 2] 
izfof"V Ø- 10 & inksUufr & lsok dh x.kuk 

Service Law – Promotion – Existence of Post – Petitioners promoted to 
post of “Tower Wagon-cum-Vehicle Driver” – Held – It is only the post of 
“Tower Wagon Driver” in cadre of Railway Board and there is no post of 
“Tower Wagon-cum-Vehicle Driver” – Officer of a Division of Railway 
cannot create a post by their own, inconsistent to the Rules – In order of 

lsok fof/k & uxjikfydk lsok ¼dk;Zikyu½ fu;e] e-iz-] 1973] vuqlwph 2] 
izfof"V Ø- 10 & LFkkukarj.k
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lsok fof/k & **VkWoj oSxu pkyd** & ifjpkyu HkRrk

…807

promotion, misnaming the post or mentioning of non-existing post by 
department will not debar petitioners from getting benefits as applicable to 
actual promotional post – Department bound to issue fresh order of 
promotion mentioning correct name of the post, whereby all consequential 
benefits will be granted – Petitions allowed. [P.N. Vishwakarma Vs. Union of 
India]  (DB)…1083

lsok fof/k & inksUufr & in dk vfLrRo & ;kphx.k dks **VkWoj 
oSxu&lg&okgu pkyd** ds in ij inksUur fd;k x;k

Service Law – “Tower Wagon Driver” – Running Allowance – Held – 
Petitioners promoted as “Tower Wagon Driver” and are entitled to get the 
benefits of the running staff as permissible under the Board's decision – For 
grant of running allowance, Circular of the Board would be applicable to 
petitioners – Action of authorities is arbitrary and capricious. [P.N. 
Vishwakarma Vs. Union of India] (DB)…1083

lsok fof/k & ekuo vf/kdkj laj{k.k vf/kfu;e] 1993 ¼1994 dk 10½] /kkjk 
18¼ch½ & e-iz- ekuo vf/kdkj vk;ksx & foLrkj

Service Law – Protection of Human Rights Act, 1993 (10 of 1994), 
Section 18(b) – M.P. Human Rights Commission – Scope – Commission cannot 
be allowed to step into the shoes of government and assume the role of 
appointing/disciplinary authority – Commission is not an adjudicatory body. 
[Amarnath Verma Vs. State of M.P.] …807
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Service Law – Transfer – Grounds & Reasons – Petitioner transfered 
from post of SDO(P) Patan, Jabalpur to post of DSP AJAK, Jabalpur – Held – 
The State transfer policy contains exceptional circumstances under which 
police officer can be transferred by curtailing his normal tenure of two years 
at one place – Policy having a statutory force and guidelines contained 
therein have a binding effect – Neither the State Government nor the Police 
Establishment Board assigned any reasons or disclosed any such exigency 
transferring the petitioner within his normal tenure – Impugned order in 
contravention of the directions of Apex Court and transfer policy of State 
Government, hence not sustainable and quashed – Petition allowed. [S.N. 
Pathak Vs. State of M.P.] …865

Service Law – Transfer – Place of Posting – Held – Shifting of 
petitioner from post of SDO(P), Patan, Jabalpur to DSP AJAK, Jabalpur 
falls within the definition of 'Transfer' – It cannot be said that it was a mere 
shifting within a District. [S.N. Pathak Vs. State of M.P.] …865

Service Law – Transfer Policy – Applicability – Held – Post of DSP/CSP 
is equivalent to post of SDO(P) and belongs to same cadre, hence policy is 
applicable in the present case – It is improper to say that policy has no specific 
reference of the post of SDO(P)/CSP or DSP. [S.N. Pathak Vs. State of M.P.]

lsok fof/k & LFkkukarj.k uhfr & iz;ksT;rk 

lsok fof/k & LFkkukarj.k & inLFkkiuk dk LFkku

…865
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'kkldh; lsod ¼vf/kokf"kZdh vk;q½ la'kks/ku v/;kns'k] e-iz-] 2018] v/;kns'k Ø- 
4@2018 & ns[ksa & os;j gkmflax dkiksZjs'ku LVkQ jsX;wys'kUl] e-iz-] 1962] fofu;e 13

Specific Relief Act (47 of 1963), Sections 16(c), 20, 21, 22 & 23 and 
Constitution – Article 136 – Scope & Grounds – Suit for Specific Performance 
of Contract – Held – Concurrent findings of fact that plaintiff/appellant 

Shaskiya Sevak (Adhivarshiki-Ayu) Sanshodhan Adhyadesh, M.P., 
2018, Ordinance No. 4/2018 – See – Warehousing Corporation Staff 
Regulations, M.P., 1962, Regulation 13 [Amiruddin Akolawala Vs. State of 
M.P.]  …857

fo'ks"k U;k;ky; vf/kfu;e] e-iz- 2011 ¼2012 dk 8½] /kkjk 11 ,oa fo'ks"k 
U;k;ky; fu;e] e-iz-] 2012] fu;e 10¼2½ o ¼3½ & vf/kgj.k dk;Zokfg;k¡ & tokc izLrqr 
fd;k tkuk & ifjlhek dh vof/k

Special Courts Rules, M.P., 2012, Rule 10(2) & (3) – See – Special 
Courts Act, M.P. 2011, Section 11 [Kailash Vs. State of M.P. Through SPE, 
Lokayukt, Ujjain]  …911

Special Courts Act, M.P. 2011 (8 of 2012), Section 11 and Special Courts 
Rules, M.P., 2012, Rule 10(2) & (3) – Confiscation Proceedings – Submission of 
Reply – Period of Limitation – Held – Confiscation proceedings are summary 
in nature where no evidence is required to be taken, thus there is no such trial 
but barely procedure is needed to be adopted, thus Section 11 of Act is not 
applicable to confiscation proceedings – Reply was not filed by appellant for 
two years after service of notice – Authorised Officer rightly denied filing of 
reply after stipulated period of 45 days, the provision being mandatory in 
nature and further there is no applicability of Limitation Act – No illegality in 
denying opportunity to file reply – Appeal dismissed. [Kailash Vs. State of 
M.P. Through SPE, Lokayukt, Ujjain] …911

fo'ks"k U;k;ky; fu;e] e-iz-] 2012] fu;e 10¼2½ o ¼3½ & ns[ksa & fo'ks"k 
U;k;ky; vf/kfu;e] e-iz- 2011] /kkjk 11
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failed to prove his readiness and willingness to perform his part of contract, is 
binding on this Court – It being essentially a question of fact, re-appreciation 
of entire evidence in appeal under Article 136 of Constitution is not 
warranted – Further, findings recorded are neither against pleadings nor 
evidence and nor any principle of law – Grant of relief of specific 
performance is a discretionary and equitable relief – Appellant failed to point 
out any material perversity or illegality in the findings – Appeal dismissed. 
[Kamal Kumar Vs. Premlata Joshi] (SC)…707

…1094

fofufnZ"V vuqrks"k vf/kfu;e ¼1963 dk 47½] /kkjk,¡ 16¼lh½] 20] 21] 22 o 23 ,oa 
lafo/kku & vuqPNsn 136 & O;kfIr ,oa vk/kkj

(SC)…707

Transfer of Property Act (4 of 1882), Section 58-C – Mortgage by 
Conditional Sale – Appreciation of Evidence – Held – Apex Court conclude 
that if sale and agreement to repurchase are embodied in separate documents 
then transaction cannot be a mortgage whether the documents are 
contemporaneously executed or not – In present case, no clause of re-
conveyance incorporated in registered sale deed – Original plaintiffs did not 
appeared in witness box to lead evidence to establish fact of mortgage deed 
although the burden to prove the same was on plaintiff – Trial Court rightly 
held the sale deed to be an absolute sale transaction and not a mortgage with 
conditional sale – Appellate Court erred in reversing the decree – Appeal 
allowed. [Rameswar Dubey Vs. Mahesh Chand Gupta (Dead) through L.Rs.]

lEifÙk vUrj.k vf/kfu;e ¼1882 dk 4½] /kkjk 58&lh & l'krZ foØ; }kjk ca/kd 
& lk{; dk ewY;kadu & v
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lEifÙk vUrj.k vf/kfu;e ¼1882 dk 4½] /kkjk 105 o 116 & **vuuqKkr 
vfHk/kkjh** o **vfr/kkj.k vfHk/kkjh**

fodkl izkf/kdj.kksa dh laifRr;ksa dk izca/ku rFkk O;;u fu;e] e-iz-] 2018] 
fu;e 5] 6 o 7 ,oa lafo/kku & vuqPNsn 14] 39¼ch½ o 226 & laifRr;ksa dk O;;u & 
Hkw[kaM dk vkcaVu & ijekns'k dh fjV & fof/kekU;rk 

Vikas Pradhikarano Ki Sampatiyo Ka Prabandhan Tatha Vyayan 
Niyam, M.P., 2018, Rules 5, 6 & 7 & Constitution – Article 14, 39(b) & 226 – 
Disposal of Properties – Allotment of Plot – Writ of Mandamus – Validity – Held 
– There cannot be any allotment de hors to statutory allotment rules – In 
respect of allotment of plot to respondent, writ of mandamus cannot be 
issued to Indore Development Authority as done by the single judge 
compelling them to perform a duty or to do something which is not provided 
under statute – IDA is free to allot the land in accordance with law keeping in 
view the Rules of 2018 which provides a procedure of allotment – Mandamus 
cannot be issued compelling authorities to execute lease deed in favour of 
respondent – Impugned order quashed – Writ Appeal allowed. [Indore 
Development Authority Vs. Sansar Publication Pvt. Ltd.] (DB)…742

Transfer of Property Act (4 of 1882), Section 105 & 116  – “Tenant at 
Sufferance” & “Tenant at Holding Over” – Held – After expiration/ 
determination of terms of lease, if tenant remains in possession without 
consent of lessor, he is “Tenant at Sufferance” and is liable for eviction – If 
tenant continues to be in possession with consent of lessor, he is a “Tenant at 
Holding Over” – If lease agreement contains term of lease with renewal 
clause, there is no automatic renewal of lease, instead is subject to positive act 
of renewal in terms of the clause. [Rakesh Jain Vs. State of M.P.] …1041
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Words “Review” & “Recall” – Held – The word “review” is related to a 
judgment or order passed on merits – An administrative order such as 
granting adjournment is not an order on merits and recalling such order 
would not amount to reviewing the order. [Kailash Vs. State of M.P. Through 
SPE, Lokayukt, Ujjain] …911

'kCn **iqufoZyksdu** o **iqu% okil ysuk**

Working Journalists and Other Newspaper Employees (Conditions of 
Service) and Miscellaneous Provisions Act, (45 of 1955), Section 17(1) & (2) 
and  Industrial Disputes Act (14 of 1947), Section 10 – Reference to Labour 
Court – Jurisdiction – State Government made reference for adjudication of 

Warehousing Corporation Staff Regulations, M.P. (58 of 1962), 
Regulation 13 and Shaskiya Sevak (Adhivarshiki-Ayu) Sanshodhan 
Adhyadesh, M.P., 2018, Ordinance No. 4/2018 – Age of Superannuation – Held 
– As per amended Regulation 13, in respect of age of superannuation/ 
retirement, policies of State Government as in force from time to time shall be 
applicable to Corporation's employees by way of reference – State 
Government promulgated ordinance to increase the age of retirement from 
60 years to 62 years – By virtue of application of Adhyadesh of 2018, 
retirement age of Class I, II & III employees of corporation would be 62 years 
– Impugned orders retiring petitioner at age of 60 years are quashed – 
Petition allowed. [Amiruddin Akolawala Vs. State of M.P.] …857

…857

os;j gkmflax dkiksZjs'ku LVkQ jsX;wys'kUl] e-iz- ¼1962 dk 58½] fofu;e 13 ,oa 
'kkldh; lsod ¼vf/kokf"kZdh vk;q½ la'kks/ku v/;kns'k] e-iz-] 2018] v/;kns'k Ø- 
4@2018 & vf/kof"kZrk dh vk;q 
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dispute to Labour Court – Held – Section 17 is a Code in itself, if upon 
considering the claim of employee and response from employer, the question 
arises regarding the 'amount due' or 'employer-employee relationship', 
matter needs to be referred by State Government for adjudication before 
Labour Court – No fault with impugned orders – Petitions and appeals 
dismissed. [Rajasthan Patrika Pvt. Ltd. (M/s.) Vs. State of M.P.] (DB)…1217

Jethoh i=dkj vkSj vU; lekpkj&i= deZpkjh ¼lsok dh 'krsZa½ vkSj izdh.kZ 
mica/k vf/kfu;e] ¼1955 dk 45½] /kkjk 17¼1½ o ¼2½ ,oa vkS|ksfxd fookn vf/kfu;e 
¼1947 dk 14½] /kkjk 10 & Je U;k;ky; dks funsZ'k & vf/kdkfjrk 

Working Journalists and Other Newspaper Employees (Conditions of 
Service) and Miscellaneous Provisions Act, (45 of 1955), Section 17(2) and 
Industrial Disputes Act (14 of 1947), Section 33(C)(2) – Held – On account of 
different language employees and mechanism provided in Section 17(2) of 
Act of 1955, it is not pari materia to Section 33(C)(2) of the Act of 1947. 
[Rajasthan Patrika Pvt. Ltd. (M/s.) Vs. State of M.P.] (DB)…1217

Jethoh i=dkj vkSj vU; lekpkj&i= deZpkjh ¼lsok dh 'krsZa½ vkSj izdh.kZ 
mica/k vf/kfu;e] ¼1955 dk 45½] /kkjk 17¼2½

* * * * *
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Born on June 10, 1957. After obtaining B.A. and LL.B. Degrees, enrolled 
as an Advocate in the year 1981 and started independent practice in the year 1983 
mainly on Constitutional and Civil sides. Held the post of part time Reporter of 
I.L.R (M.P. Series)  in the year 1988-89  and as part time Editor,ILR in the year 
1998-99. Was Government Advocate from the year 1989 till  June, 1996. Was 
appointed as Deputy Advocate General from July, 1996 to February, 1997 and 
again from March, 1999 to June, 2000. Was appointed as Additional Advocate 
General in July, 2000. Elevated as Judge of the High Court of Madhya Pradesh on 
21.03.2003 and was appointed as permanent Judge on 19.01.2004. Was appointed 
as Chairman of Advisory Board in the year 2016. Became Administrative Judge of 
the M.P. High Court at main seat, Jabalpur with effect from 20.03.2017. Was 
appointed as Executive Chairman, State Legal Services Authority with effect 
from 19.04.2017. Was also the Chairman of Law Reporting Committee/Indian 
Law Report (M.P.) Committee from September, 2014 to February, 2017. 
Assumed the office as Acting Chief Justice of this Court on 02.11.2018. Was 
sworn in as the 24th Chief Justice of the Madhya Pradesh High Court on 
November 14, 2018 and demitted Office on June 09, 2019. 

---------------

We, on behalf of The Indian Law Reports (M.P. Series) wish His 
Lordship a healthy, happy and prosperous life. 



HON'BLE MR. JUSTICE HULUVADI G. RAMESH

 Born on May 20, 1957. Did Primary and Higher Secondary schooling in 
native place, Maddur, Chennapatna. Graduated in B.Sc. and later obtained  LL.B 
degree and thereafter, did LL.M in Constitutional and Administrative Law from 
Mysore University. Enrolled as an Advocate on 12.03.1981. Practiced in the 
Courts at Mysore and Bangalore districts and High Court at Bangalore. Secured 
First Rank in the Direct District Judges selection conducted by the Karnataka 
State Judiciary and joined Karnataka Judicial Service on 02.02.1993 as District 
and Sessions Judge. Was promoted to the cadre of District Judge (Super Time 
Scale) on 23.06.2000. Elevated as the Additional Judge of the Karnataka High 
Court on 08.09.2003 and as a Permanent Judge on 24.09.2004. Was transferred to 
Allahabad High Court on 16.02.2015 and from there, to Madras High Court on 
11.04.2016. Was appointed as Acting Chief Justice of Madras High Court twice, 
from 17.02.2017 to 04.04.2017 and from 07.08.2018 to 11.08.2018. Took oath as 
Judge of the High Court of Madhya Pradesh on November 15, 2018 and demitted 
Office on May 19, 2019.

We, on behalf of The Indian Law Reports (M.P. Series), wish His 
Lordship a healthy, happy and prosperous life.

-------------------



FAREWELL OVATION TO HON'BLE MR. JUSTICE SANJAY 
KUMAR SETH, CHIEF JUSTICE AND HON'BLE MR. JUSTICE 
HULUVADI G. RAMESH, ADMINISTRATIVE JUDGE, GIVEN ON 
17.05.2019 IN THE CONFERENCE HALL OF THE HIGH COURT OF 
MADHYA PRADESH AT JABALPUR.

Hon'ble Shri Justice Ramesh not only possesses vast knowledge of law 
but also of subjects of general importance. His wisdom, learning, courtesy, grace, 

We have assembled here to bid a warm and affectionate farewell to 
Hon'ble Shri Justice Huluvadi G. Ramesh, the Administrative Judge and Hon'ble 
Shri  Justice Sanjay Kumar Seth, the Chief Justice, who will be demitting office 
on 19th May, 2019 and 9th June, 2019 respectively, on attaining the age of 
superannuation. It is on account of this unprecedented situation where the two 
Senior-most Judges are demitting office, that I am required to initiate this farewell 
ovation.

Hon'ble Mr. Justice, R.S. Jha, bids farewell to the demitting Judges :-

Hon'ble Shri Justice Ramesh was elevated as an Additional Judge of the 
Karnataka High Court on 8th September, 2003 and thereafter appointed as 
permanent Judge on 24th September, 2004. On 16th February, 2015, Shri Justice 
Ramesh joined the Allahabad High Court as Senior Judge of that Court and served 
there up to 10th April, 2016. On 11th April, 2016, he assumed charge of the 
Senior-Most Judge at Madras High Court. He was appointed as Acting Chief 
Justice of Madras High Court with effect from 16.02.2017 and performed duties 
as such till 04.04.2017 and again from 07.08.2018 to 11.08.2018. Thereafter, on 
15th November, 2018, Shri Justice Ramesh assumed charge of the office of Judge 
of this Court. He is presently holding the office of Executive Chairman of Madhya 
Pradesh State of Legal Services Authority as well as Administrative Judge of this 
Court.

Hon'ble Shri Justice H.G. Ramesh was born on 20th May, 1957 at 
Huluvadi Chennapatna, District Ramanagara (Karnataka). Brother Justice 
Ramesh has been an erudite scholar. After graduating in Science from Yuvraja 
College, Mysore in 1977 and obtaining an LL.M. Degree from Mysore 
University, Mysore in 1982, he enrolled himself as an Advocate on 12th March, 
1981 and started practice in Civil, Criminal and writ side at Mysore District Court, 
Bangalore District Court and the High Court of Karnataka, Bangalore. Shri 
Justice Ramesh stood 1st in the direct District Judges selection conducted by the 
Karnataka State Judiciary in the year 1991.  Thereafter, he was appointed as 
District & Sessions Judge on 2nd  February, 1993 and served in District Court, 
Dharwad and as Principal District & Sessions Judge, Belgaum, Coorg and 
Hassan. He also held the post of Registrar Judicial in the High Court of Karnataka 
from 20th January, 1997 to 25th May, 1998.
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sound knowledge of law and legal acumen is manifested in his judicial work. Hard 
working and painstaking, he is equally at home in almost all branches of law. 
During his tenure, he has rendered several land mark Judgments which adorn the 
Law Journals. He has disposed of more than 62000 cases as Judge of various High 
Courts. He has put in service as a Judge for more than 25 years, initially 10 years 8 
months as District and Sessions Judge and later more than 15 years as Judge of the 
High Court.

Hon'ble Chief Justice Shri Sanjay Kumar Seth was born on 10th June, 
1957. After graduating in Arts, His Lordship earned the degree of Law and got 
himself enrolled as an Advocate with the Bar Council of Madhya Pradesh. He 
joined the chambers of late Shri K.K. Adhikari, Advocate, who was later on 
elevated as Judge of this High Court in 1983. After elevation of late Shri K.K. 
Adhikari as Judge, Hon'ble Shri Justice Seth started independent practice mainly 
on the Constitutional and Civil sides. His Lordship held the post of Sub Editor of 
I.L.R. (M.P. Series) in 1988-89 and was appointed Editor in 1998-99. He worked 
as a Government Advocate from 1989 to June, 1996 and thereafter held the office 
of Deputy Advocate General from July, 1996 to February, 1997 and again from 
March, 1999 to June, 2000. In July, 2000 he was appointed as Additional 
Advocate General, which post he held till his elevation as a Judge of this Court. 

After elevation of Hon'ble Shri Justice Hemant Gupta, the then Chief 
Justice, as Judge of the Supreme Court of India, Hon'ble Shri Justice Seth 
assumed the office of the Acting Chief Justice of this Court and was ultimately 
appointed as Chief Justice of High Court of Madhya Pradesh on 14th November, 
2018. His appointment was welcomed with open arms by all as this High Court 
got a Chief Justice who was a son of the soil after nearly thirty years.

Shri Justice Ramesh is the embodiment of all the desirable qualities 
reasonably expected of a Judge and indeed of a noble human being and, therefore, 
he commanded enduring respect and admiration of the members of the Bar.

Recognizing his merit and legal acumen, Hon'ble Shri Justice Sanjay 
Kumar Seth was elevated as an Additional Judge of the High Court of Madhya 
Pradesh on 21st March, 2003 and as permanent Judge on 19th January, 2004.

Hon'ble Shri Justice Seth besides doing exemplary judicial work, also 
discharged the role of Chairman of the Advisory Board constituted under the 
National Security Act with effect from 9th August, 2016; as Administrative Judge 
of this Court with effect from 20th March, 2017; as member of various 
Administrative Committees; and then as Executive Chairman of Madhya Pradesh 
State Legal Services Authority with effect from 19th April, 2017, his Lordship 
incessantly worked for ameliorating and redressing the problems of the needy 
people. He displayed unflinching commitment for the cause of the down trodden. 
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Knowing him, I am sure that His Lordship would henceforth indulge in his 
hobby and passion for reading and higher academic pursuits and spend quality 
time with Mrs. Renu Seth, his life partner, who is present amongst us here today, 
and who has been the greatest and most important supporting and guiding force 
behind him.

I, on my behalf and on behalf of my esteemed brother & sister Judges and 
the Registry of the High Court, wish Hon'ble Shri Justice H.G. Ramesh, 
Administrative Judge and Hon'ble Shri Justice Sanjay Kumar Seth, Chief Justice 
and their family members a very happy, prosperous and glorious future. Ik';se 'kjn% 
'kra ( thosn 'kjn% 'kra  ( J`.kq;ke 'kjn% 'kra ( vnhuk% 'kjn% 'kra (  Hkw;'p 'kjn% 'krkr~

-----------------------------

Personally, I have had the unique privilege of being associated with him, 
as an advocate and then as a Judge and had numerous occasions to thank God for 
this blessing. Being a person bestowed with great intellect, knowledge and 
wisdom and being possessed of a pleasant and amicable disposition, he has been a 
true friend, guide and philosopher not just to me but for all Judges of this Court 
and members of the Bar.

I pray to God that: you see a 100 beautiful autumns; you live a meaningful 
life for 100 autumns; you hear pleasant things for 100 autumns; be healthy and 
independent for 100 autumns; and you live for more than 100 years.

As a Chief Justice his Lordship has been an untiring striver and has 
fulfilled his responsibilities with great distinction, invaluably contributing to the 
cause of truth and justice with the same untiring zeal and enthusiasm with which 
he began his carrier. This is what has distinguished his Lordship from the ordinary.

His Lordship's judgments in the field of Constitutional Law, Civil Law, 
Criminal law, Tax Law and other laws are a testimony of his extraordinary 
uncanny judicial ability and outstanding intellect to decide even the most complex 
legal issues with simple ease.

His Lordship has endeared himself amongst the litigant public of the State 
in and outside the Court. His Lordship is an embodiment of nobility and 
compassion that is expected of a Judge. Amongst his colleagues, he is known for 
his wit, kind heartedness, love and compassion. He is a great support for all of us 
on the Bench as well as of great help in administrative matters.

On this occasion, I congratulate both, Justice Ramesh and Justice Seth, on 
the event of removal of all suffocating and confining restrictions and restoration 
of normalcy in their lives. A great Saint of our times has said “Life is a Game, play 
it.” You can now do so with fierce abandon.

“Jai Hind”
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Hon'ble Shri Justice S.K. Seth:-

My Lords, Hon'ble Shri Justice S.K. Seth was born on 10.06.1957. After 
obtaining degrees of BA and LL.B he was enrolled as an Advocate in the year 
1981 and started practice under the able guidance of Late Shri K.K. Adhikari. 
Since 1983 he started practicing independently. During the period between 1988 
to 1989 he worked as Sub Editor of ILR (MP Series). From the year 1989 to June 
1996 My Lord worked as Government Advocate, in Advocate General's Office, 
then twice from July, 1996 to February, 1997 and from February, 1999 to June, 
2000 he was appointed as Deputy Advocate General. In July, 2000 My Lord was 
appointed as Additional Advocate General and he worked as such till March 21, 
2003 when My Lord was elevated as Judge of this High Court.

“Great is the art of beginning, but greater is the art of Ending”.

Shri Ajay Gupta, Additional Advocate General, M.P., bids farewell:-

Today, we all have gathered to give farewell ovation to Hon'ble Shri 
Justice S.K. Seth and Honb'le Shri Justice Huluvadi G. Ramesh who will be 
demitting their offices as Judges of High Court during the ensuing summer 
vacations.

My Lords, Hon'ble Shri Justice S.K. Seth hails from a family of high 
repute. Families from both his father's as well as his mother's side were of high 
repute. He is son of Mr. R.K. Seth who was District and Sessions Judge and 
Registrar of High Court of Madhya Pradesh. He is maternal grandson of Rajarshi 
Purshottam Das Tondon.

Hon'ble Shri Justice S.K. Seth also led the legacy of his family and earned 
a good reputation in the position of an Advocate, by holding various positions in 
the office of Advocate General or even after adorning the office of Judge of this 
Hon'ble High Court, he was appointed Chairman of the Advisory Board on 
09.08.2016 and became the Administrative Judge of this Court w.e.f. 20.03.2017. 
He was also appointed as Chairman of the State Legal Services Authority w.e.f. 
19.04.2017 and now My Lord will be demitting office on 09.06.2019 completing 
the tenure of more than 16 years after touching the zenith as Chief Justice, which is 
a dream of every lawyer in the legal profession. 

In the words of Henry Wadsworth Longfellow-

S. Kumar Ltd. Vs. Addl. Commissioner of Sales Tax reported in 2005(1) 
MPLJ page 352,

My Lords, Hon'ble Shri Justice S.K. Seth dealt with almost all kinds of 
cases (Civil, Criminal, Constitutional, Arbitration, Contract, Taxation etc.) in his 
career whether as an Advocate or as a Judge of this Hon'ble Court. Few of his 
remarkable judgments are –
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My Lords, Hon'ble Shri Justice Huluvadi G. Ramesh was born on 
20.05.1957 in an affluent agricultural family of Mr. Gangadharappa and Mrs. 
Kamlamma. He did his schooling in Huluvadi village. He got Higher Education in 
Yuvaraja's College, Mysore and did LLM from Mysore University. In the year 

Shri Justice S.K. Seth has been a Judge par excellence, renowned for his 
legal knowledge, judicious disposition and amiable personality. Being of an 
equable temperament, and truly amazing fortitude and humility, he has 
commanded great respect and constant endorsement of his work from the Bar. 
Behind his affable hidden personality, is an outstanding and hard working Judge 
known for giving a patient hearing to everyone.

C.K. Asati Vs. Union of India reported in 2005(1) MPLJ page 573, 

Shri Justice S.K. Seth has displayed persistent and unyielding 
commitment to expeditious judicial disposals with stellar legal acumen. The same 
is exhibited in his landmark judgments.

Madhya Pradesh Poorv Kshetra Vidyut Vitaran Co. Ltd. Vs. Easun 
Reyrolle Ltd. reported in 2016(4) MPLJ page 716.

Ashok Kumar and another Vs. S.R. Verma through LRs and ors. reported 
in 2008(3) MPLJ page 582,

Martin Luther King, Jr said that “Human progress is neither automatic nor 
inevitable… Every step towards the goal of justice requires sacrifice, suffering, 
and struggle; the tireless exertions and passionate concern of dedicated 
individuals”. Shri Justice S.K. Seth is that dedicated individual.

Krishnakant Vs. Durgeshnandini reported in 2005(1) MPLJ page 339, 

There is a long list of fine judgments authored by Hon'ble Shri Justice S.K. 
Seth in distinct jurisdiction, and especially on shaping civil jurisprudence, are a 
testament to the dedication with which he has actually outperformed the 
constitutional mandate of justice dispensation bestowed upon him.

Shri Justice S.K. Seth's contribution to justice dispensation will be forever 
remembered. Your contributions shall continue to act as a guiding light for us and 
you shall remain an ideal for us all to follow.

We wish Shri Justice S.K. Seth good health and deep contentment with his 
accomplishments.

Karamchand Thapar & Brothers Vs. MPEB reported in 2000(2) MPLJ 
page 453, 

Hon'ble Shri Justice Huluvadi G. Ramesh:-
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1981 he was enrolled as an Advocate and he practiced in the Courts of Mysore and 
Bangalore Districts and High Court at Bangalore. On 2nd February, 1993 he 
joined Karnataka Judicial Service as District Judge. On 8th September, 2003 My 
Lord was elevated as Judge of the High Court of Karnataka, from where on 16th 
Feb. 2015 he was transferred to Allahabad High Court and then to Madras High 
Court. For the periods from 11.02.2017 till 04.04.2017 and 07.08.2018 to 
11.08.2018 he was appointed as Acting Chief Justice of Madras High Court from 
where he was transferred to this High Court on 15.11.2018 as Administrative 
Judge.

I think everyone present here today will agree that both Your Lordships 
have greatly contributed to this institution by delivering justice in a speedy and 
just manner. Your Lordships relentless endeavours have helped in reducing the 
ever increasing number of pending cases. Due to my Lords' profound knowledge 
of law and easy grasp of facts, it was always a pleasure for advocates to argue 
before Your Lordships and one could always be sure that after arguments were 
concluded, a well reasoned and just judgment would be pronounced. Your 
Lordships never made a distinction between the senior and junior members of the 
bar and encouraged the younger members of the bar to prepare and argue matters. 
It is this manner of hearing and deciding matters head on, which strengthened 
faith and confidence in the minds of the litigants towards administration of 
Justice.

My Lords', Unbiased, Fair and Swift are some of the adjectives that Your 
Lordship epitomise. 

My Lords, it can be said without a doubt that Your Lordships would be 
missed by one and all and while we are saddened to see your Lordships demitting 
the office of Judge of this Hon'ble Court, we extend our best wishes for your 
Lordships' future pursuits. I am sure, that Your Lordships would be very happy 
now and able to spend more time with your families after a long and successful 
career, which will serve as a beacon light for the present and future generations of 
lawyers. 

My Lord, Hon'ble Shri Justice Huluvadi G. Ramesh dealt with cases in 
almost all sides of law. His notable judgment is Essar Telecom Infrastructure Pvt. 
Ltd Vs. Union of India reported in (2012) 52 VST 306 (Kar) wherein he held that 
the provision of cellular telephony towers on rent to service providers would not 
attract the imposition of service tax. 

I on behalf of all the Law officers of the State and on my own behalf wish a 
long, happy and fulfilling life beyond the Bench. 

-------------------------------
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Shri Raman Patel, President, High Court Bar Association, Jabalpur, 
bids farewell:- 

ekuuh; eq[; U;k;kf/kifr Jh lat; dqekj lsB %&

vki ekuuh; U;k;kf/kifr Jh gqyqoMh xaxk/kjIik jes'k th] e-iz- mPp U;k;ky; ds 
ekuuh; U;k;ewfrZ th dk tUe fnukad 20 ebZ] 1957 dks dukZVd jkT; ds jkeuxjk ftys esa gqvk 
,oa vkidh izkjafHkd f'k{kk eSlwj ftys esa gqbZA o"kZ 1974 ls 1982 rd viuh f'k{kk iw.kZ djus ds 
mijkar vkius viuk ukekadu vf/koDrk ds :i esa fnukad 12 ekpZ 1981 dks djk;k mlds mijkar 
viuk vf/koDrk ds :i esa fof/k O;olk; ftyk U;k;ky; eSlwj ls izkjaHk fd;k ,oa yxkrkj fof/k 
txr dh mapkbZ;ksa dks izkIr fd;kA tYn gh vkids }kjk fof/k txr ds lHkh {ks=ksa esa izoh.krk 
gkfly dj yh xbZA vkius ftyk U;k;ky; cSaxyksj mlds mijkar mPp U;k;ky; dukZVd esa iSjoh 
dhA vkidh fo'ks"k :fp laoS/kkfud ,oa flfoy izdj.kksa esa FkhA

vkidh ;ksX;rk ,oa Js"Brk dk vanktk bl ckr ls yxk;k tk ldrk gS fd o"kZ 1991 esa 
dukZVd jkT; }kjk vk;ksftr ftyk U;k;k/kh'k dh p;u izfØ;k esa vkidks izFke LFkku izkIr gqvk 
ftlds mijkar vkius fQj dHkh eqM dj ugha ns[kk ,oa fur ubZ mapkbZ;ksa dks izkIr fd;kA vkidh 
fu;qfDr o"kZ 1993 esa ftyk U;k;k/kh'k /kjokn esa gqbZ tgka vkidh inksUufr iz/kku ftyk ,oa l= 
U;k;k/kh'k csyxe] dqxZ ,oa glu ftyk U;k;ky; esa gqbZ ,oa o"kZ 1997 esa vkidks jftLVªkj 
¼U;kf;d½ mPp U;k;ky; dukZVd esa inksUur fd;k x;kA ftlds mijkar vkidks e-iz- mPp 
U;k;ky; tcyiqj ds U;k;kf/kifr ds :i esa inksUur fd;k x;k ,oa vkius vkt fnukad rd e-iz- 

ekpZ 2003 esa vki e-iz- mPp U;k;ky; ds U;k;kf/kifr ds :i esa lq'kksfHkr gq;s blh ds 
lkFk vkidks lykgkdkj lfefr dk v/;{k Hkh fu;qDr fd;k x;k blds mijkar vkius fnukad 20-
03-2017 dks e-iz- mPp U;k;ky; esa iz'kklfud U;k;ewfrZ dk inHkkj Hkh laHkkyk ,oa jkT; fof/k 
izkf/kdj.k ds v/;{k ds in esa Hkh jgsA ekuuh; eq[; U;k;kf/kifr Jh gsear xqIrk dh inksUufr 
mijkar vkidks e-iz- mPp U;k;ky; dk dk;Zokgd eq[; U;k;kf/kifr inLFk fd;k x;k ftlds 
mijkar vkidks e-iz- mPp U;k;ky; ds eq[; U;k;kf/kifr ds :Ik esa vkt fnukad rd inLFk jgs] 
vkids }kjk in esa jgrs gq;s fofHkUu izdj.kksa esa ,sfrgkfld fu.kZ; fn;s x;s tks thou i;ZUr ge 
vf/koDrkvksa dk ekxZn'kZu djrs jgsaxsA

ekuuh; U;k;kf/kifr Jh gqyqoMh xaxk/kjIik jes'k th %&

ekuuh; U;k;kf/kifr Jh lat; dqekj lsB dk tUe fnukad 10 twu 1957 dks gqvk FkkA 
viuh Lukrd ,oa fof/k dh mikf/k izkIr djus ds mijkar mUgksaus vf/koDrk ds :i esa iath;u gksus 
ds i'pkr fnoaxr vf/koDrk Jh ds-ds- vf/kdkjh th ds ekxZn'kZu esa fof/k O;olk; izkjaHk fd;kA 
vki izkjaHk ls es/kkoh Nk= jgsA Jh vf/kdkjh ds inksUufr ds mijkar vkius Lora= :i ls fof/k 
O;olk; dk izkjaHk fd;kA vkidk eq[; :i ls laoS/kkfud ,oa flfoy izdj.kksa dh vksj :>ku jgk 
vkids }kjk fof/k O;olk; dks uohu fn'kk iznku dh xbZ vkids }kjk vf/koDrk ds :i esa fnyk;s 
x;s dbZ fu.kZ; fjiksVsZM gq;sA o"kZ 1988 ls 89 vki vkbZ-,y-vkj- ¼e-iz lhjht½ ds milaiknd ds  
:i  esa inLFk gq;s mlds mijkar o"kZ 1998&99 esa vkbZ-,y-vkj- ¼e-iz lhjht½ ds laiknd in dks 
Hkh vkids }kjk lq'kksfHkr fd;k x;kA o"kZ twu 1996 esa vkius ljdkjh vf/koDrk ds :i esa Hkh dk;Z 
fd;k mlds mijkar vkius mi egkf/koDrk ,oa mlds mijkar vfrfjDr egkf/koDrk dk inHkkj 
laHkkykA
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mPp U;k;ky; ds iz'kklfud U;k;ewfrZ ds in dks 'kksHkk;eku fd;kA vkidks thou esa tks Hkh 
foHkkx ,oa dk;Z{ks= iznku fd;k vkius viuh nwjn`f"Vrk ,oa ;ksX;rk ls mls uohu mapkbZ;ka iznku 
dhA vkids }kjk fn;s x;s ,sfrgkfld fu.kZ; thou i;ZUr ge vf/koDrkvksa dks ekxZn'kZu iznku 
djrs jgsaxsA vki ge vf/koDrkvksa ds fy;s izsj.kk L=ksr gSA      

-----------------------

We have assembled here to bid a fond farewell to Hon'ble Shri Justice 
Huluvadi Gangadharappa Ramesh, the Administrative Judge, Madhya Pradesh 
High Court, and Hon'ble Shri Justice Sanjay Kumar Seth, the Chief Justice 
Madhya Pradesh High Court as both of their Lordships would be demitting office 
on 19th May, 2019 and 9th June, 2019 respectively, during the ensuing Summer 
Vacations.

My Lord Justice Huluvadi Gangadharappa Ramesh was born on 20th 
May, 1957 and after completing his Graduation in Science, did his Graduation in 
Law, followed by Post Graduation in Constitutional and Administrative Law from 
Mysore University.

My Lord was enrolled as an Advocate on 12th March, 1981 and started his 
practice in the Courts at Mysore and Bangalore and High Court at Bangalore. This 
besides, My Lord taught Law in Mysore University. My Lord secured the top rank 
in the Direct District Judges Selection in the Year 1991 and came to be appointed 
as a District & Sessions Judge in the year 1993, earning further promotion in 
Super Time Scale in the year 2000.

My Lord was elevated as Judge of the Karnataka High Court on 8th 
September, 2003 and continued as such till 14th February, 2015. My Lord was 
then transferred to Allahabad High Court on February 16, 2015 and to Madras 
High Court in April, 2016. My Lord was also Acting Chief Justice of Madras High 
Court twice, from 17th February, 2017 till 4th April, 2017 and from 6th August, 
2018 to 12th August, 2018.

My Lord Justice Huluvadi Gangadharappa Ramesh has to his credit more 
than a decade as a practicing advocate and more than a quarter century as Judge, 
and has a unique distinction of having decided more than 62,000 cases as High 
Court Judge. 

What really further qualifies this great achievement is not merely 
numbers, but the persistent quest to do substantial justice. The passion and deep 
understanding of life's stark realities, in the ever changing social milieu, were the 
unique perspectives that My Lord Justice Huluvadi Gangadharappa Ramesh 
brought in his functioning as a Judge. In all his decision making, protection of 

Shri Manoj Sharma, President, High Court Advocates' Bar 
Association, Jabalpur, bids farewell:-
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human and fundamental rights of individuals is an essential ingredient, which 
runs as a silver chord all throughout in his judgments.

My Lord we at Jabalpur were in fact very fortunate to have you as our 
Judge, although for a very brief tenure. 

The Chief Justice High Court of Madhya Pradesh was born on 10.06.1957, 
in an illustrious and renowned family. My Lord the Chief Justice after graduating 
from Arts and Law, enrolled as an Advocate in the year 1981.

That on 19th of May, 2019 My Lord may be demitting the high office of 
Judge of High Court, but that by no means can bring to an end the great potential to 
serve the society and the zeal My Lord has for the same in whatever capacity My 
Lord so chooses. 

On behalf of High Court Advocates' Bar Association and on my own 
behalf I wish God speed to Hon'ble Shri Justice Huluvadi Gangadharappa 
Ramesh in all his future endeavors. 

My Lord Hon'ble Shri Justice Sanjay Kumar Seth:-

That My Lord was appointed as the 24th Chief Justice of Madhya Pradesh 
High Court on 14th November, 2018, an event much cherished by all of the 
members of Bar, as after nearly three decades we had Chief Justice from our own 
Bar.

I wish Hon'ble Shri Justice Huluvadi Gangadharappa Ramesh, Mrs. 
Annapurna NR and all his family members happiness, peace and good health. 

My Lord displayed a keen scholarship right from his initial days and 
served as a Sub Editor of ILR M.P. Series in 1988-89 and as Editor in 1998-99 
contributed to the growth of legal literature.

My Lord Hon'ble Shri Justice Sanjay Kumar Seth as a Judge and as the 
Chief Justice, brought great compassion, integrity and clarity to the decision 
making both on judicial and administrative side. Many judgments rendered by My 
Lord adorn the Law Journals to posterity as a testament of your Lordship's high 
scholarship.

My Lord's unique ability and understanding of the functioning of 
Government and its Institutions became apparent during his tenure as a 
Government Advocate from 1989 to 1996 and in higher capacities as the Dy. 
Advocate General from July 1996 to February 1997 and March 1999 to June 
2000. In July, 2000, My Lord was appointed as Additional Advocate General, in 
which capacity he continued till elevation as Judge of Madhya Pradesh High 
Court on 21.03.2003.
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I wish Hon'ble Shri Justice Sanjay Kumar Seth, the Chief Justice, Mrs. 
Renu Seth and all his family members happiness, peace and good health.

On all the issues concerning welfare of advocates and the development of 
Bar, My Lord the Chief Justice gave high priority and extended his fullest 
cooperation. I am personally thankful for this sage and holistic approach of My 
Lord the Chief Justice. 

“Though miles may lie between us, We are never far apart, For friendship 
doesn't count miles, It's measured by the heart.”

----------------------

That My Lord the Chief Justice has been one of us all throughout and in his 
official capacity as Judge and as the Chief Justice remained a good friend of the 
Bar. I am instantly reminded of a quote by an unknown author:

My Lord Hon'ble Shri Justice Sanjay Kumar Seth, the Chief Justice will be 
demitting office on 9th June, 2019, during Summer Vacations, after a long and 
illustrious career as Advocate, Law officer of State, Judge High Court and the 
Chief Justice Madhya Pradesh High Court.

On behalf of High Court Advocates' Bar Association and on my own 
behalf I wish God speed to Hon'ble Shri Justice Sanjay Kumar Seth, The Chief 
Justice, in all his future endeavors.

God Bless our High Court,

God Bless Us all

vkt ge vius lEekuuh; eq[; U;k;kf/kifr ,oa iz'kklfud U;k;kf/kifr ds fonkbZ 
lekjksg ds fy;s ,df=r gq;s gSA vYi le; ds fy;s izHkkoh lkFk vki yksxkas ls jgkA vki yksxksa dh 
dk;Z'kSyh] U;kf;d le> o fo'ks"kkf/kdkj ds izHkkoh mi;ksx ls ykHkkafor e/;izns'k dk vke i{kdkj 
o U;kf;d txr ges'kk ;kn j[ksxkA eq[; U;k;kf/kifr Jh ,l-ds- lsB lkgc dh inLFkkiuk 
pqukSrhiw.kZ FkhA ftu yksxksa ds lkFk vf/koDrk ds :i esa dke fd;k mUgha ds lkFk U;kf;d vf/kdkjh 
ds :i es ftl izfr"Bkiw.kZ <ax ls vkius dke fd;k og U;kf;d txr ds fy;s ,d n`"Vkar ds :i es 
ns[kk tk;sxkA ;gka ;g dguk mfpr gksxk fd lsB lkgc us U;k; dh pknj tks mUgsa lkSaih x;h Fkh 
mls funkZx U;kf;d txr dks lkSai jgs gSa ;g xoZ dk fo"k; gSA vknj.kh; lsB lkgc ds lkFk eq>s 
us'kuy ykW baLVhV~;wV vkWQ ;wfuoflZVh] Hkksiky esa vR;f/kd fookfnr izdj.k esa dke djus dk 
volj feykA vkius ftl lgtrk o fuHkhZdrk ls fu.kZ; lcds lkFk feydj fy;k og vkidh 
egku lksp dk ifj.kke gSA okLro eas ml fu.kZ; ds fy;s e/;izns'k dk U;kf;d txr vkidks 
lk/kqokn nsrk gSA vkidh l[r iz'kkld o lqy>h gq;h U;kf;d le> U;kf;d vf/kdkfj;ksa ds fy;s 
ekxZn'kZd lkfcr gksxhA vkidks vkidh n{krk ds vuqlkj eq[; U;k;kf/kifr ds :i esa dke djus 

Shri Shivendra Upadhyay, Chairman, M.P. State Bar Council, bids 
farewell:-
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dk volj de feyk bldk [kkfe;ktk e/;izns'k ds U;kf;d txr dks Hkqxruk iMkA eSa e/;izns'k 
jkT; vf/koDrk ifj"kn~ dh vksj ls vkSj viuh vksj ls vkids mTToy Hkfo"; dh dkeuk djrk gwaA

e/;izns'k jkT; vf/koDrk ifj"kn~ us vius vuqHkoksa ds vk/kkj ij fgUnqLrku dh lHkh 
vf/koDrk ifj"knksa o fof/kK ifj"kn~ o rRdkyhu Hkkjr ljdkj dks ;g le>kus dk iz;kl fd;k Fkk 
fd dkWysft;e izFkk izHkkoh ugha gS og nks"kiw.kZ gSA lHkh us le>dj izLrkoksa ds :i esa o fo/kkf;dk 
us fcy ds :i es U;kf;d fu;qfDr fo/ks;d ikfjr fd;kA ;g eSa bl volj ij blfy;s ftØ dj 
jgk gwa fd e/;izns'k dk U;kf;d txr vki nksuksa tSls ;ksX; U;k;kf/kifr ds U;kf;d dk;Z ls foeq[k 
gks jgk gS blfy;s bl volj ij bl ihM+k esa e/;izns'k jkT; vf/koDrk ifj"kn~ vki lc dks 
'kkfey djuk mfpr le>rh gSA mDr U;kf;d fu;qfDr fo/ks;d dh lquokbZ ds nkSjku ekuuh; 
mPpre U;k;ky; us ekuk fd U;kf;d p;u dh dkWysft;e izFkk es nks"k gS vkSj mUgksaus U;kf;d 
fu;qfDr dks vlaoS/kkfud ?kksf"kr djrs oDr ,e-vks-ih- cukus dk funsZ'k fn;kA ysfdu vQlksl fd 
vkt rd ,e-vks-ih- ugh cuk o mlds u cuus dh otg ls e/;izns'k lcls T;knk ihM+k >sy jgk 
gSA gekjs ;gka ls gekjs izns'k dh dkWysft;e] U;k;kf/kifr;ksa dk p;u djds Hkstrh gS] ekuuh; 
mPpre U;k;ky; dh dkWysft;e mls cxSj fdlh dkj.k dk mYys[k fd;s fujLr dj nsrh gSA 
lcls T;knk ihM+ktud fLFkfr U;k;ewfrZ Jh jktsUnz esuu th ds izdj.k es gqbZ tgka mPpre 
U;k;ky; dh dkWysft;e us mUgsa mPpre U;k;ky; ds U;k;kf/kifr fu;qDr djus dh flQkfj'k r; 
dh fQj ml flQkfj'k dks cxSj fdlh dkj.k ds okil ys fy;kA ;g fparuh; fo"k; gSA U;kf;d 
laLFkkvksa esa fo'okl bl rjg ds fu.kZ;ksa ls vke turk esa lekIr gksxkA ftl U;k;ikfydk dk 
lEeku iwjs fo'o es Lora= o fu"i{k U;k;ikfydk dk] gekjs iwoZ fo}kuksa us esgur djds cuk;k gS 
og {k.k Hkj es bl rjg ds fu.kZ;ksa ls /kwfey gks tk;sxkA bl ij fopkj djuk pkfg;s o vius lq>ko 
ekuuh; mPpre U;k;ky; dks o jk"Vªifr egksn; dks o fo/kkf;dk dks nsuk pkfg;sA

e/;izns'k es yafcr izdj.kksa dh la[;k ds vk/kkj ij 70 U;k;kf/kifr;ksa ds in okafNr gSA 
e/;izns'k jkT; vf/koDrk ifj"kn~ us 17 U;k;kf/kifr] tks Hkfo"; es okafNr gS] muds in vf/klwfpr 
djus dk iz;kl fd;kA iz'kkldh; Lrj ij ;g dgk x;k fd vkids ;gka ds U;k;kf/kifr;ksa ds in 
Hkj tk;sa rc ;g in vf/klwfpr djsaxsA fiNys 5 o"kZ ls 19 U;k;kf/kifr;ksa ds in fjDr gh jgs vk;sA 
reke iz;klksa ds ckn oks in ugha Hkjs tk ldsA U;k;kf/kifr;ksa dh fu;qfDr dk dksbZ ekin.M ugh gS 
o  mPpre U;k;ky; dh xfy;kjksa dh tks ckrsa izdk'k esa vk;ha gS mles izeq[k ckr mHkj dj vk;h 
gS fd vaxszth dk Kku ml Lrj dk ugha gS] tks U;kf;d vf/kdkfj;ksa ds fy;s pkfg;sA lafo/kku dk 
vuqPNsn 348 cukus ds ckn fo/kkf;dk us vuqPNsn 349 cuk;k gSA mlds ihNs ea'kk ;g Fkh fd 15 
o"kZ es tks iwjk U;kf;d txr vaxzsthe; gS og fgUnh lh[k tk;sxk o 15 o"kZ ds ckn laHkkfor 

vknj.kh; U;k;ewfrZ Jh ,p-th- jes'k th us U;kf;d ijaijk ds iqjkus ;qx ds iz.ksrk dh 
rjg dke fd;kA vkidh U;kf;d le>] vkidk dk;Z djrs le; la;e o vkids }kjk fof/kd 
xqfRFk;ksa dks ftl ljyrk ls lqy>kus dk iz;kl fd;k gS og e/;izns'k dk U;kf;d txr ges'kk 
;kn j[ksxkA vkius U;kf;d foosd dk ftl izHkkoh <ax ls iz;ksx fd;k gS og vkus okys 
U;k;kf/kifr;ksa ds fy;s ekxZn'kZd gksxkA gesa vQlksl gS fd vki tSls izHkkoh o fo}ku U;k;kf/kifr 
ds chp cgqr de le; dke djus ds fy;s volj feyk ysfdu vYi le; es vkius e/;izns'k ds 
U;kf;d txr esa tks fn'kkfunsZ'k o ekxZn'kZu fn;k gS mlls e/;izns'k dk U;kf;d txr ges'kk 
vkidk vkHkkjh jgsxkA vkids mTToy Hkfo"; ds fy;s bZ'oj ls eSa viuh vksj ls o e/;izns'k jkT; 
vf/koDrk ifj"kn~ dh vksj ls dkeuk djrk gwaA
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e/;izns'k dh mis{kk U;kf;d O;oLFkk eas dh tk jgh gS] og ihM+knkbZ gSA gekjs nks ;ksX; 
U;k;kf/kifr ekuuh; U;k;ewfrZ vkyksd vjk/ks ,oa U;k;ewfrZ iadt tk;loky LFkkukarfjr dj fn;s 
x;s muds U;kf;d dk;ksZa ls e/;izns'k dk i{kdkj oafpr gqvkA vHkh e/;izns'k ds nks eq[; 
U;k;kf/kifr ekuuh; Jh jktsUnz esuu ,oa ekuuh; Jh ,l-ds- lsB FksA e/;izns'k dk U;kf;d txr 
;g vk'kk djrk gS fd mudh txg nks eq[; U;k;kf/kfr bl cMs+ izns'k dks feysaxs o e/;izns'k dk 
U;kf;d txr ;g Hkh vk'kk djrk gS fd e/;izns'k dks mlds [kkyh 19 Lohd`r in o izR;kf'kr 17 
in dqy 36 U;k;kf/kifr cgqr tYn feysaxsA eSa iqu% e/;izns'k jkT; vf/koDrk ifj"kn~ dh vksj ls o 
viuh vksj ls nksuksa U;k;kf/kifr;ksa ds mTToy Hkfo"; ds fy;s dkeuk djrk gwaA

&&&&&&&&&&&&&&&&

la'kks/ku gks ldsxk o jk"Vª Hkk"kk fgUnh U;k;ky;ksa dh Hkk"kk gksxhA e/;izns'k] jktLFkku] fcgkj tSls 
jkT; fgUnh dks U;k;ky;hu Hkk"kk ds :i es Lohdkj dj pqds gSaA fcgkj us ,d dne vkxs tkdj 
fgUnh dh ;kfpdk;sa Hkh yxkus dh vuqefr ns nh gSA esjk ,slk ekuuk gS fd cksyus esa Hkys e/;izns'k 
dk vfHkHkk"kd vaxzsth Hkk"kk esa mruk /kkjk izokg u cksy ikrk gks ij Kku eas og de ugha gSA gesa xoZ 
gS fd eSa ml ftys esa dke djrk gwa tgka ekuuh; U;k;ewfrZ Jh xq:izlUu flag th vkSj Jh ts-,l- 
oekZ th us gekjs vf/koDrk la?k eas dke fd;k gSA ekuuh; xq:izlUu flag th dks mPpre U;k;ky; 
fof/kd txr ugha ys tk ik;k ;g fof/kd txr dh egku Hkwy vkt vo/kkfjr dh tkrh gSA muds 
}kjk fy[kh xbZ fdrkcsa iwjs fo'o dk U;kf;d txr mi;ksx djrk gSA ekuuh; U;k;ewfrZ Jh ts-,l- 
oekZ] Hkkjr ds eq[; U;k;kf/kifr ds :i esa o dbZ fookfnr ifjfLFkfr;ksa eas [ksougkj ds :i es 
igpkus tkrs gSaA e/;izns'k jkT; vf/koDrk ifj"kn~ dk ;g ekuuk gS fd fjDr U;k;k/kh'kksa dk in u 
Hkjus ls U;kf;d O;oLFkk pjejk x;h gSA vkt v/khuLFk U;k;ky;ksa ds Åij ekuuh; mPp 
U;k;ky; dk] fu.kZ;ksa es fof/kd fu;a=.k ugha gS D;ksafd v/khuLFk U;k;ky;ksa ds }kjk fd;s x;s 
fu.kZ; ml U;k;k/kh'k ds U;kf;d thoudky eas ijhf{kr gh ugha gksrsA lafo/kku ds vuqPNsn 141 ds 
ckjs esa v/khuLFk U;k;ky;ksa ds U;k;k/kh'kksa dk ;g ekuuk gS fd ;g muds fy;s ugha cuk gSA 
ekuuh; mPpre U;k;ky; o mPp U;k;ky; ds U;k; n`"Vkarksa dk euu djuk o ml ij vey 
djuk v/khuLFk U;k;ky;ksa us can dj fn;k gS o v/khuLFk U;k;ky; fof/k ds mPpre U;k;ky; o 
mPp U;k;ky; ds ekxZn'kZu dks flQZ ;g fy[kdj eqDr gks tkrs gSa fd rF;ksa o ifjfLFkfr;ksa ls 
U;k; n`"Vkar esy ugha [kkrk o ,d in esa iwjs U;k; n`"Vkar fy[kdj fu.kZ; dh vkSipkfjdrk iwjh 
djrs gSaA fof/k dk lqLFkkfir fl)kar fd 100 nks"kh NwV tk;sa ysfdu ,d funksZ"k nf.Mr u gks ;g 
bfrgkl dh ckr gks x;hA vkt v/khuLFk U;k;ky;ksa dh utj eas O;fDrxr Lora=rk dk dksbZ egRo 
ugha jg x;k gS o muds }kjk ikfjr fu.kZ; U;k;kf/kifr;ksa dh deh dh otg ls Åij ekuuh; mPp 
U;k;ky; ds Lrj ij ijhf{kr gh ugha gks ikrs D;ksafd mldh lquokbZ vkrs vkrs ;k rks i{kdkj ej 
tkrk gS rks ;kfpdk fujFkZd gks tkrh gS vFkok vkijkf/kd izdj.k esa nh x;h ltk Hkqxrdj i{kdkj 
ckgj vk tkrk gSA ;g ihM+k e/;izns'k dh iwjh U;kf;d txr dh ihM+k gSA vkt ;g ihM+k blfy;s 
mHkj dj vk;h fd ge vius chp ls nks U;k;kf/kifr lsokfuo`Rr gksus dh otg ls muds U;kf;d 
mn~xkjksa ls oafpr gkasxsaA

/kU;oknA



vkt ds bl fonkbZ lekjksg esa orZeku eq[; U;k;kf/kifr ds xkSjo'kkyh in ij inLFk 
gksdj xkSjoe;h ijEijk ds izrhd e-iz- mPp U;k;ky; ls fuo`Rreku gks jgs eq[; U;k;ewfrZ Jh 
lat; dqekj lsB dk eSa g`n; ls Lokxr ,oa vfHkuUnu djrk gwaA

e-iz- mPp U;k;ky; esa ;g izFke volj gS tc eq[; U;k;ewfrZ ,oa iz'kklfud U;k;ewfrZ 
dks ,d lkFk fonkbZ nsus dk volj gSA bl volj ij eSa U;k;ewfrZx.k dk Lokxr ,oa vfHkuUnu 
djrk gwaA

foxr 38 o"kksZa esa vf/koDrk ds :i esa] 'kkldh; vf/koDrk ds :i esa] U;k;ewfrZ ds :i esa 
dk;Z fd;kA bu {ks=ksa esa dk;Z djus esa tks leL;k;sa Fkh mUgsa pqukSrh ds :i esa Lohdkj fd;k] lHkh ds 
e/; lkeatL; j[k dj] ftyk U;k;ky; ls ysdj mPp U;k;ky; rd ifjokj ds eqf[k;k dh rjg 
U;k; dks lqyHk] lLrk ,oa vkf[kjh Nksj rd igWaqpkus ds fy;s tks iz;Ru fd;s x;s] tks ;kstuk;sa ykxw 
dh xbZ mlds fy;s c/kkbZ ds ik= gSaA 

e-iz- mPp U;k;ky; dk xkSjo'kkyh bfrgkl jgk gS] izns'k ds izFke eq[; U;k;kf/kifr Jh 
,e- fgnk;rqYyk ftUgksaus Hkkjr ds egkefge jk"Vªifr ds in dks lq'kksfHkr fd;k mlh in ij eq[; 
U;k;kf/kifr ds in ij vklhu gksuk ge lHkh ds fy;s xkSjo dh ckr gSA laLdkj/kkuh esa eka ueZnk ds 
vkapy esa cpiu ls ysdj eq[; U;k;kf/kifr rd dk lQj tcyiqj dh ekVh ls lh/kk lEca/k] 22 
o"kZ odkyr djus ds i'pkr~ yxHkx 16 o"kZ U;kf;d lsok esa iwjh bZekunkjh ,oa drZO; fu"Bk ls in 
dk fuoZgu djus ds i'pkr {ks= ifjorZu dh vksj vxzlj O;fDrRo dks HkkoHkhuh fonkbZ ds volj 
ij eSa vius fefJr Hkkoksa ds lkFk vkids mTToy Hkfo"; dh dkeuk djrk gwaA 

dukZVd izns'k dh turk dks viuh izfrHkk ls ykHkkfUor djrs gq;s] mRrjizns'k] enzkl 
mPp U;k;ky;ksa] izns'k dh lhek ls ckgj ns'k ds vU; jkT;ksa esa U;k;k/kh'k ds in dk fuoZgu djrs 
gq;s yxHkx 62 gtkj izdj.kksa ds fujkdj.k dk dhfrZeku LFkkfir djrs gq;s laLdkj/kkuh tcyiqj 
esa mPp U;k;ky; esa iz'kklfud U;k;k/kh'k ds in ij inLFk gksdj viuh lsok;sa iznRr dhA 
tcyiqj esa vkidk lhfer le; gesa izkIr gqvk blfy;s ge vkidh izfrHkk dk vf/kd le; ykHk 
ugh ys ldsA

vkt ge ,d ,sls O;fDrRo dks Hkko&Hkhuh fonkbZ ns jgs gSa ftlus vius thou dh ;k=k 
en~nwj psUukiVuk ls izkjEHk dh] cpiu ds lkfFk;ksa ds lkFk izkFkfed ,oa gk;j lsdsaMjh ijh{kk 
mRrh.kZ djus ds i'pkr~ eSlwj ls fof/k Lukrd ,oa LukrdksRrj dh mikf/k vftZr dj tks Kku izkIr 
fd;k mls v/;kiu ds }kjk Kku dh T;ksfr dks nhid ds ek/;e ls izdk'k dh fdj.kksa dks fc[ksj dj 
,d nhi ls vusd nhiksa dks vkyksfdr fd;kA

blh le; fn'kk ifjorZu dj fof/k ds {ks= esa izos'k dj cSaxyksj ds flfoy U;k;ky; ,oa 
mPp U;k;ky; esa odkyr ds ek/;e ls viuh izfrHkk fc[ksjrs gq;s U;kf;d lsok dh vksj vxzlj 
gksdj dukZVd izns'k U;k;ikfydk }kjk lapkfyr ijh{kk esa izFke LFkku vftZr dj ftyk ,oa l= 
U;k;k/kh'k ds lEekutud in ij inLFk gksdj viuh izfrHkk dh fdj.kksa dh vkHkk dukZVd ds dbZ 
ftyksa esa fc[ksjrs gq;s izxfr pØ dk ifg;k dukZVd mPp U;k;ky; esa U;k;kf/kifr ds xfjeke; in 
lq'kksfHkr djrs gq;s yxHkx 12 o"kksZa rd U;kf;d lsok ds ek/;e ls vusd egRoiw.kZ fu.kZ; ikfjr 
fd;sA

Shri Jinendra Kumar Jain, Assistant Solicitor General, bids 
farewell:-
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After joining the Judiciary, Hon'ble Shri Justice H.G. Ramesh soon earned 
a name as one of the most impartial and bold Judge in the Judicial Services. 
Because of Your Lordship's legal acumen and experience as the District and 
Sessions Judge, Your Lordship left an impression to be remembered for all times 
to come.

************

Hailing from the renowned Seth family of Jabalpur, My Lord joined the 
Bar in the year 1981 at the chambers of Late Shri K.K. Adhikari, Advocate, and 
never looked back since then. As a lawyer Your Lordship had a lucrative practice 
on the constitutional and civil sides. My Lord also worked as Editor of I.L.R. 
(M.P. Series) and looking to his laborious work and studious nature, My Lord was 
picked up to be a Law Officer in the office of the Advocate General and was 
appointed as Additional Advocate General in July, 2000. Your encouraging and 
gentlemanly personality, humanitarian conduct, Your Lordship's experience as 

When Hon'ble Shri Justice H.G. Ramesh came to this Hon'ble Court and 
adorned the Bench here, we all witnessed a very experienced, calm, quiet, 
composed and balanced Judge. One thing has been conspicuously noticeable that 
is the discipline Your Lordship maintained in the Court room. A special tranquility 
prevailed in Your Lordship's Court which helped the Court to discharge judicial 
function efficiently.

&&&&&&&&&&&&&&&

Shri T.S. Ruprah, Representative, Senior Advocates' Council, bids 
farewell:-

^/kU;okn^

bl volj ij eSa viuh vksj ls] Hkkjr ljdkj dh vksj l]s leLr dsUnzh; fof/k 
vf/kdkfj;ksa dh vksj ls] eq[; U;k;ewfrZ ,oa iz'kklfud U;k;ewfrZ dk gkfnZd vfHkuUnu djrk gWwa ,oa 
Hkfo"; esa mTToy dhfrZeku dk;e j[ksaxs blh Hkkouk dks latksrs gq;s vkidks cgqr cgqr c/kkbZ nsrk 
gwWaA

On My Lord's elevation as an Additional Judge of the Karnataka High 
Court, the Bar witnessed one of the finest Judges being elevated to the Karnataka 
High Court from the State's Higher Judicial Services. Your Lordship always kept 
in mind that the duties of a Judge are sacrosanct and always did justice with your 
sacred and divine duties. During My Lord's relatively short tenure here at 
Jabalpur, the Bar witnesses a great Judge, who has been gifted with a personality 
which conquered all who had the privilege to know you.

With a heavy heart the Bar bids farewell to one of its excellent and most 
adorable Chief Justice, Hon'ble Shri Justice Sanjay Kumar Seth.
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Farewell Speech delivered by Hon'ble Mr. Justice Huluvadi G. 
Ramesh, Administrative Judge :-

First, I am thankful for the unduly kind words of appreciation that have 
been made this afternoon.

Today is the day of my retirement after serving this noble profession as 
Judge for 26 years, 03 months and 17 days and that has brought all of us here to bid 
me farewell.

Greetings of the day to all !

lawyer on all sides of law and Your Lordship's intellectual touch turned the tides. 
The Bar welcomed Your Lordship's joining the galaxy of legal luminaries as a 
Judge of this great institution. 

In fact, it was a matter of great pride and honour for the Members of the 
Bar when Your Lordship was appointed as the Chief Justice of this Hon'ble Court. 
It was after a long-long span of time that the M.P. High Court had a Chief Justice 
from amongst its own Judges. It was a jubilant experience in the Bar. During Your 
Lordship's tenure, Your Lordship discharged the onerous task of Chief Justice 
proficiently, but it was too short a period. The Bar wished for a longer tenure. The 
Bar has experienced Your Lordship's great respect, affection and concern for its 
Members. My Lord's simplicity, nobility, cordiality and emotional attachment 
with the Bar would be deeply remembered while the Bar would miss you 
immensely. 

I, on behalf of the Senior Advocates Council and my own behalf extend 
good wishes to Hon'ble Shri Justice H.G. Ramesh and our Chief Justice, Hon'ble 
Shri Justice Sanjay Kumar Seth and hope that your colossal experience at the Bar 
and the Bench is beneficially availed of and shall be utilized for the betterment of 
the society at large. I extend my heartfelt good wishes to My Lords as well as Your 
Lordships' families for a healthy, peaceful and happy long life.

-----------------

Your Lordship's tenure as a Judge has been most satisfying. Humanitarian 
approach always depicted in your judgments. Your Lordship always heard the 
lawyers patiently and conducted the Court with utmost dignity and decorum. No 
lawyer felt any tension in your Court. Your Lordship has won the hearts of the 
Members of the Bar. The junior lawyers were always encouraged, advised and 
instructed to work hard. 

My Lord's colossal judicial personality has made its presence felt in every 
sphere of administration of justice. It has brought happiness and satisfaction in the 
hearts of victims of injustice. Your Lordship is held in great reverence and 
affection by the people.
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The legal profession is a noble profession and the judicial system is the 
core and protector of Democratic and Constitutional values. Both aim to serve the 
society in their own way and those who have spirit of public service, tend to draw 
more towards it. As we all know; Judiciary, Legislature and Executive are three 
organs of the Government. The Judiciary is independent of the other two branches 
of Government. This is what encouraged me to choose this side of the coin after 
initially practicing as an Advocate for about 10 years. I have had the honour of 
serving as Judge of the High Court of Karnataka, High Court of Allahabad, High 
Court of Madras and High Court of Madhya Pradesh and twice as officiating 
Chief Justice at High Court of Madras. For me, becoming a Judge involved a steep 
learning curve. The journey to this day has been full of ups and downs. It is said 
that “when the going gets tough, the tough get going”. The arduous the path, the 
resilient you are to learn the lesson of life.

The judicial supremacy attained in course of time while exercising the 
power of judicial review will have to be reviewed by the Judiciary or by the 
Parliament (Legislature) to maintain balance between the three organs of the 
Constitution by way of mutual respect. There should also be self-imposed judicial 

The Parliament of England is supreme, leaving the judiciary only to 
interpret the law whereas the Constitution of India is drafted borrowing various 
Constitutional principles from USA, UK, Australia and Ireland etc.. While 
keeping Constitutional supremacy, in course of time, the judiciary asserted 
supremacy over the other two wings of the Government, namely, Legislature and 
Executive by exercising the power of review and also judicial activism.

In Lord Acton's words “All power tends to Corrupt; absolute power 
corrupts absolutely”. Only hope is that India being a country of Sanatan Dharma 
where we believe in God, Christ and Allah being a secular country. No one is 
above the law and God. The persons who are sitting at higher echelons of the 
Supreme Court and High Court must have self-restraints and also be conscious of 
Dharma while dealing with the legitimate right of every member of the judiciary 
and the public at large and the other two organs of the Government and policy 
decisions. The system would survive only when the Judges sitting and taking 
decisions would be conscious of Dharma and self-restraints. More so, they must 
stick to the principles of equality in upholding the Constitutional values. To take 
whimsical decisions, to inculcate favoritism, nepotism, communal bias and 
hatredness is as bad as any corruption. The corruption is not only in the form of 
money but even the favouritism, nepotism and prejudice is also a sort of 
corruption and that is why decision makers should always be conscious not to act 
whimsically. More than everything, while dealing with the entitlement of 
legitimate right of individual, one must follow the principles of natural justice 
placing himself in a position of a person against whom he will take a conscious 
decision at every moment, at every stage and at every level.
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I pray to Almighty to give the strength to the Advocate community in the 
country at large who fight for right cause to uphold the Constitutional principles 
and fight for the right cause for the survival of constitutional form of Government. 
May long live the democracy, secularism, equality, personal liberty and justice.

restraints and each and every decision taken, must be conscious. Often it is being 
said that tyranny of the unelected should not give way to encroach upon the rights 
of other two organs like Executive and Legislature while promoting harmony in 
the guise of power of judicial review. I hope, the independent body of selection of 
Judges would be constituted by giving a priority to maintain secularism and 
distributive justice so that power of judiciary is balanced.

Joining and leaving is the natural phenomenon of everyone's life but it is 
important to thank and acknowledge the support and encouragement that I 
received over the years from all my near and dear. Unfortunately, due to paucity of 
time, I have to be concise but I do not intend this gratitude to be a mere formality.

I always received a wonderful help from all of my colleagues, both past 
and present and the learned members of the Bar and solicitors wherever I 
discharged my duties as Judge across the country. The Judges rely upon the 
expertise and competence of advocates in presenting the respective cases and all 
the relevant facts and principles of law so as to make the task of delivering 
judgment easier. Without their support, it would not have been possible for me to 
conduct the Court. I came across certain erudite lawyers and I enjoyed the 
intellectual debate during the course of hearing of the cases. My task over the 

A person who adjudicates should not exercise the power of appointment as 
it is being practiced in various Constitutions of well developed countries like 
America and USSR etc. to set an example of exercise of power of check and 
balance and separation of powers as canvassed by French political philosopher De 
Montesquieu as it was by political and constitutional experience. The order of the 
day needs that with the improvement of science and technology; the timely 
justice, distributive justice and the secular justice is pivotal for survival of the 
Constitutional form of Government. A feeling of secularism must prevail over a 
Judge while rendering justice; both judicial and administrative to maintain 
harmony in the survival of the constitutional principles and constitutional form of 
Government. 

I will always be indebted to my parents; mother – Mrs. Kamalamma and 
my father Late H. Gangadharappa for setting my career on its course. My 
successful career would have been impossible without my wife Mrs. Annapurna. 
She has been of immense support to me and on couple of occasions when there 
were setbacks, she has been there to lift me up again. My son Vybhav, his wife 
Rachna and my daughter Sagarika and son-in-law Dr. Suraj, all are source of 
inspiration and they are my assets. My loving grandson Arjun is a bundle of joy 
and light of my life.
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Behind every great product is a great team. The Judges also work with a 
small but necessary team. I was fortunate enough to have with me a number of 
personal staff over the years in Ms. Anitha at High Court of Karnataka, Mr. 
Balgopal at Allahabad High Court, Ms. Punya Laxmi at Madras High Court, all 
other stenographers, judgment-writers and also some Court officers. All of them 
were of immense help to me. My present staff, Christopher, Sachin Chaudhary, 
Prem Shankar Mishra, Vinod Tiwari, Ms. Reena Sharma, Dinesh Bihare, Miss 
Rashmi Bagri, Fareed Khan, Court Attendants Ranchhor Das, Rajmani Sharma, 
Ghanshyam and my personal guards are no exception. I acknowledge the efforts 
of all other persons who were attached to me, whose names I could not mention 
here and I would like to thank everyone for valuable service rendered and also 
love and care for whole duration of my career and for allowing me to work as 
efficiently as I have.

I express my special thanks to all of you and wish you continue to be 
successful in your life. There is a lot of learning ahead of you; so be focused and 
persistent and you will be successful in your future endeavours.

Thank you very much. Jai Hind !!         

A very good afternoon to one and all present here.

----------------

I wish to further acknowledge the support and assistance given to me  by 
all the officers and administrative staff of the Registry, be it in Sessions Court of 
Karnataka, High Courts at Bangalore, Allahabad, Chennai or Jabalpur throughout 
the last more than 26 years. This acknowledgment also extends to all the staff of 
the Registry at all places of my functioning. 

years was made much easier because of the assistance made by the legal 
practitioners and disposal of nearly 62,000 cases of all types during the span of 15 
years and 08 months being as Judge of the High Court speaks about the same.

Any of the shortcomings in the course of rendering justice be pardoned. 
Hope such a mistake would have occurred by oversight but not consciously and 
deliberately. Now, it is time for me to look forward to spend time with my family 
and the freedom to pursue my hobbies and interests.

Once again, I thank everyone present here, for sparing your precious time 
for the occasion.

Farewell Speech delivered by Hon'ble Mr. Justice Sanjay Kumar 
Seth, Chief Justice :-

At this watershed moment of my life, I feel honoured and sad at the same 
time; honoured because I owe my professional success to this Bar, sad because it's 
me who has to do the tough job of bidding goodbye, after 38 years of long 
association. Everyone arrives at a time, where goodbyes had to be said. After all,z 
life consists of inevitable beginnings and endings.
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My time is up and now it is my turn to bid farewell and your turn to take 
stock of the promises I made at the time of my elevation. 

It was with nervousness, I assumed the high Office of the Judge and then 
the Chief Justice of this Court. The fact that many eminent men and great Judges 
have preceded me in this august office, made me more conscious of my 
limitations. I had no pretensions of even equaling any of them, much less 
excelling them. No one can do better than the best he is capable of. My ambition as 
Judge all along had been to attain the ideals of judicial administration. On this Day 
of Judgment, I hope that I had not let you down nor belied your expectations. 

This impelled me, from the very start, to utmost industry since that was the 
surest method of success I have ever known. It was tough going, but I enjoyed 
every bit of it. To me, the work has always been pleasure. Looking back, I can say 
without fear of contradiction, that whatever I have achieved in the profession, it is 
due to co-operation of you all, of which I never had any doubt.

I am aware that this is the result of their looking at me with glasses tinted 
with love and affection.

It seems that only yesterday I took the oath of office as a puisne Judge of 
this Court and thought that I had plenty of time to shape up, but “The Moving 
Finger writes; and, having writ, Moves on:

I am extremely grateful to Brother Jha and other Hon'ble speakers, who 
have spoken so generously about me on this occasion.

I belong to the common stock and come from a middle class service 
background. My late father retired as a District Judge. Except that, I did not have 
any judicial lineage in the High Court and had to come up from the bottom of the 
ladder in the legal profession.

-----------------------

I was both lucky and fortunate in having a fine set of men as my colleagues 
on the Bench. I had their co-operation and support in full measure.

Thank you.

I am extremely grateful to my parents, my wife and children for their 
unflinching support. I am equally grateful to my senior and companion Judges on 
the Bench. I learnt a lot from them. For constrains of time and space, I am unable 
to mention and thank each of them personally. Please excuse me. 

I am thankful to the Officers of the Registry; and my personal staff for their 
ungrudging and faithful assistance in the performance of my duties. I thank you all 
once again for the tremendous good will and affection towards me. I wish each 
one of you all the best in life.
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*(40)
Before Mr. Justice Vivek Rusia

Vs.

 DEVENDRA KUMAR PANWAR     …Respondent

 A. Industrial Disputes Act (14 of 1947), Section 10 – Industrial 
Dispute – Reference – Limitation – Held – For reference before Labour Court, 
law of limitation does not apply but there should be a satisfactory 
explanation for the delay – Labour Court has to examine whether after 
termination, workman has raised his voice or remained silent and if he 
remained silent and did not agitate then there is no “Industrial Dispute” – 
Respondent admitted in cross examination that he did not agitate his 
termination – In his claim and evidence did not give any explanation in 
respect of 11 years delay – No “Industrial Dispute” exist between parties – 
Respondent not entitled for reinstatement – Impugned order set aside – 
Petition allowed. 

 d- vkS|ksfxd fookn vf/kfu;e ¼1947 dk 14½] /kkjk 10 & vkS|ksfxd fookn 
& funsZ'k & ifjlhek 

Short Note

 B. Industrial Disputes Act (14 of 1947), Section 10 – Termination – 
Retrenchment Compensation – Held – Since it is established that respondent 
worked for 240 days in petitioner's establishment and before termination 
retrenchment compensation was not paid, Rs. 50,000 compensation granted 
in lieu of reinstatement – Impugned order modified.

 [k- vkS|ksfxd fookn vf/kfu;e ¼1947 dk 14½] /kkjk 10 & lsok lekfIr & 
NaVuh izfrdj 

KARYAPALAN YANTRI LOK SWASTHA            …Petitioner

W.P. No. 2791/2017 (Indore) decided on 27 March, 2019

NOTES OF CASES SECTION



NOTES OF CASES SECTION

Cases referred:

 AIR 2016 SC 2984, (2004) 3 SCC 514, (2002) 3 SCC 25, AIR 2003 SC 38, 
2006 (2) MPLJ 432, 2015 (4) MPLJ 5, 2010 (2) MPLJ 30, 1969 MPLJ 271.

 M.K. Choudhary, for of the respondent. 

Cases referred:

 d- lk{; vf/kfu;e ¼1872 dk 1½] /kkjk 45 & [kaMu eas gLrfyfi fo'ks"kK 
dk izfrosnu & i{kdkjksa dk vf/kdkj

M.P. No. 1887/2017 (Gwalior) decided on 9 January, 2019

 A. Evidence Act (1 of 1872), Section 45 – Report of Handwriting 
Expert in Rebuttal – Right of Parties – Held – Trial Court cannot take away 
the right of the petitioner/defendant to produce the report of handwriting 
expert in rebuttal of the report of handwriting expert filed by respondent 
No.1/plaintiff – Impugned order set aside – Petition allowed.  

NANDU @ GANDHARVA SINGH …Petitioner

  Arjun Pathak, for the petitioner. 

Before Mr. Justice G.S. Ahluwalia
*(41) 

 B. Practice – Adjournments – Duty of Advocate – Held – Bar 
should not create hurdles in justice dispensation system by unnecessary 
seeking adjournments – Seeking adjournments for no reasons amounts to 
professional misconduct – Advocates are not mouthpiece of their clients for 
purpose of delaying Court proceedings nor they should avoid hearing but 
being officers of Court, they have sacrosanct duty towards Court.

Short Note 

 [k- i)fr & LFkxu & vf/koDrk dk drZO;

(2001) 6 SCC 135, (2013) 5 SCC 202, 2010 (I) MP JR SN 22.

RATIRAM YADAV & ors.  …Respondents                                                                                             

Vs.



NOTES OF CASES SECTION

Before Mr. Justice G.S. Ahluwalia

STATE OF M.P. & anr.  …Respondents                                                                                             

 d- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 11 & iwoZ U;k;

*(42) 

  Gaurav Mishra, for the petitioner. 
 Pratip Visoriya, for the respondent No. 1. 

Vs.

   Short Note 

M.P. No. 105/2019 (Gwalior) decided on 16 January, 2019

PRATAP SINGH GURJAR            …Petitioner

 A. Civil Procedure Code (5 of 1908), Section 11 – Res-Judicata – 
Held – Once suit of petitioner is dismissed and had lost upto stage of second 
appeal, subsequent proceedings between same parties for same subject 
matter would be barred by principle of Res-Judicata/Constructive Res-
Judicata.

 B. Constitution – Article 227 – Suppression of Facts – Held – There 
was a conscious and deliberate suppression of fact of earlier litigation with a 
sole intention to obtain favourable order, by playing fraud on Court – Cost of 
2 lacs imposed – Petition dismissed.                      

Cases referred:

 Vivek Jain, G.A. for the respondents/State. 

(2004) 7 SCC 166, (2010) 2 SCC 114, (2013) 11 SCC 531, (2010) 11 SCC 
557, (2016) 11 SCC 484.

  U.K. Bohare, for the petitioner. 

 [k- lafo/kku & vuqPNsn 227 & rF;ksa dks fNikuk



NOTES OF CASES SECTION

STATE BANK OF INDIA & ors.     …Respondents

Vs.

Before Mr. Justice Vivek Rusia

             d- Hkkjrh; fjtoZ cSad] ekLVj ifji=] [kaM 2-1-3¼lh½ & **tkucw>dj 
O;frØeh**

Short Note
*(43)

W.P. No. 27421/2018 (Indore) decided on 11 March, 2019

REVATI CEMENTS PVT. LTD. & anr.           …Petitioners

 B. Reserve Bank of India, Master Circular, Clause 2.1.3(c) & 3(b) – 
“Willful Defaulter” – Opportunity of Hearing – Advocate – Identification 
Committee is neither a Court nor a Tribunal – Borrower is not having a right 
to be represented through lawyer/counsel – RBI provided double check 
system before declaring any unit as “Willful Defaulter” – Since “Review 
Committee” has affirmed the stand of “Identification Committee”, thus 
opportunity of hearing is not required.                                                                              

 [k- Hkkjrh; fjtoZ cSad] ekLVj ifji=] [kaM 2-1-3¼lh½ o 3¼ch½ &  
**tkucw>dj O;frØeh**

 A. Reserve Bank of India, Master Circular, Clause 2.1.3(c) – 
“Willful Defaulter” – Held – Bank paid amount to foreign exporters for 
purchase of machinery by petitioner – He is legally bound to repay this 
amount to bank even if loan or fund was not directly disbursed in petitioner's 
current account but it was directly paid to exporters on behalf of petitioner – 
Relationship of lender and borrower established – Since petitioner defaulted 
in repayment of the same, even it has the capacity to pay, he was rightly 
declared “Willful Defaulter” under Clause 2.1.3(c) of Master Circular.                



NOTES OF CASES SECTION

 B. Dowry Prohibition Act, (28 of 1961), Section 2 & 4 and Penal 
Code (45 of 1860), Section 498-A – Demand of Dowry – Definition & Scope – 
Held – Definition of demand of dowry is couched in generic and wide 
language and is not as exhaustive and restrictive in its scope, sweep and 
application as definition of “Cruelty” u/S 498-A IPC – Legislature has kept 
the contours of “dowry demand” flexible and inclusive. 

 A. Dowry Prohibition Act, (28 of 1961), Section 2 & 4 and Criminal 
Procedure Code, 1973 (2 of 1974), Section 482 – Quashment of Proceeding – 
Charge u/S 498-A IPC against petitioners already quashed in separate 
petition – Held – Allegations of demand of dowry are omnibus in nature but 
that by itself cannot persuade this Court to interfere with prosecution case, 
where prima facie, foundational ingredients of offence appears to be made 
out – No ground of failure of justice exist – Application dismissed. 

STATE OF M.P. & anr. …Non-applicants                                                

RUCHI GUPTA (SMT.) & anr. …Applicants

 d- ngst izfr"ks/k vf/kfu;e] ¼1961 dk 28½] /kkjk 2 o 4 ,oa n.M çfØ;k 
lafgrk] 1973 ¼1974 dk 2½] /kkjk 482 & dk;Zokgh vfHk[kafMr dh tkuk

Vs.

Cases referred:

  S.C. Bagadiya with Jerry Lopez, for the petitioners. 

  Short Note

 2015 SCC online DEL 14128, 2013 SCC Online Cal 11603, 2018 SCC 
Online Bom 1761, (2013) 7 SCC 369.

*(44)
Before Mr. Justice Sheel Nagu

 A.K. Sethi with R.C. Singhal, for of the respondents. 

M.Cr.C. No. 10582/2019 (Gwalior) decided on 27 March, 2019



NOTES OF CASES SECTION

W.P. No. 1436/2016 (Gwalior) decided on 2 January, 2019

Vs.

A. Civil Procedure Code (5 of 1908), Order 1 Rule 10 – 
Impleadment of Party – Stage of Proceeding – Held – An application under 
Order 1 Rule 10 can be filed at any stage of proceedings but it does not mean 
that inspite of specific objection raised by defendants in written statement, 
the plaintiff, after proceeding further with the suit, may file such application 
at the stage of final hearing – Plaintiffs cannot be allowed to reopen 
proceedings under garb of such application because when a new defendant is 
added, a de novo trial would be conducted so far as newly added defendant is 
concerned – Impugned order allowing the application is set aside – Petition 
allowed.

 V.D. Sharma, for the non-applicant No. 2. 

 Suresh Agarwal, for the applicants. 
 S.S. Rajput, P.P. for of the non-applicant No. 1/State. 

d- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 1 fu;e 10 & i{kdkj 
cuk;k tkuk & dk;Zokgh dk izØe

*(45) 

 [k- ngst izfr"ks/k vf/kfu;e] ¼1961 dk 28½] /kkjk 2 o 4 ,oa n.M lafgrk 
¼1860 dk 45½] /kkjk 498&, & ngst dh ekax & ifjHkk"kk o foLrkj

Short Note 

Before Mr. Justice G.S. Ahluwalia

SEHDEV DUBEY …Petitioner

SMT. PUSHPA TIWARI & ors. …Respondents



NOTES OF CASES SECTION

[k- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 1 fu;e 10 & okn laifRr 
ds Øsrk dks i{kdkj cuk;k tkuk & fopkjk/khu okn dk fl)kar

Before Mr. Justice Atul Sreedharan

B. Civil Procedure Code (5 of 1908), Order 1 Rule 10 – 
Impleadment of Purchaser of Suit property – Principle of Lis Pendens – Held – 
Sale deed in his favour already executed prior to institution of suit, thus 
principle of lis pendens would not apply – Decree would not be binding on 
him.

 N.K. Gupta with Ravi Gupta, for the petitioner. 
Anand Bhardwaj, for the respondent Nos. 1 & 3. 
Vivek Jain, for the respondent No. 9. 

Short Note
*(46)

 Penal Code (45 of 1860), Section 307 and Criminal Procedure Code, 
1973 (2 of 1974), Section 228 – Framing of Charge – Nature of Injury – Held – 
Site of human body on which injury is caused by assailant would more 
precisely disclose his intention whether same be of causing death of victim or 
merely to cause bodily pain or hurt – Nature of injury by itself will not be 
reliable and safe indicia for prima facie assessment of an intention – Victim 
was assaulted on vital part of body (head) – Charge rightly framed u/S 307 
IPC – Appeal dismissed.                               

Vs.

STATE OF M.P. & anr.     …Respondents      

Cr.A. No. 4345/2018 (Jabalpur) decided on 13 May, 2019

SURENDRA & ors.   …Appellants

 n.M lafgrk ¼1860 dk 45½] /kkjk 307 ,oa n.M çfØ;k lafgrk] 1973 ¼1974 dk 
2½] /kkjk 228 & vkjksi fojfpr fd;k tkuk & pksV dk Lo:i



NOTES OF CASES SECTION

 (2019) 4 SCC 146.

Case referred:

 Dhananjay Asati, for the respondent No. 2.  

  Sharad Verma, for the appellants. 
 Madhur Shukla, G.A. for of the respondent No. 1-State.



Before Mr. Justice Arun Mishra & Mr. Justice Navin Sinha

 d- e/; Hkkjr tehankjh mUewyu vf/kfu;e] ¼1951 dk 13½] /kkjk 4¼1½¼,½ o 
5¼,Q½ & **pjuksbZ Hkwfe;ka** & LokfeRo 

B. Madhya Bharat Zamindari Abolition Act, (13 of 1951), Section 
4(1)(a) & 4(2) – “Khud-Kasht” Lands – Held – In order to save land from 
vesting, Section 4(2) requires land to be personally cultivated by Zamindar 
or through employees or hired labourers and it should be recorded in 
revenue papers as “Khud-Kasht” otherwise all land vest in State as provided 
u/S 4(1)(a).     (Para 9 & 10 )

MADHO SINGH & ors.                               …Respondents

Vs.

C.A. No. 8718/2012 decided on 6 February, 2019

 A. Madhya Bharat Zamindari Abolition Act, (13 of 1951), Section 
4(1)(a) & 5(f) – “Charnoi Lands” – Ownership – Held – Once land is recorded 
as “Charnoi” i.e. common land reserved for grazing of cattle of villagers, 
such common land clearly vests in State as provided u/S 4(1)(a) whereunder 
all land, forest, trees, village-sites, pathways etc vests in State absolutely free 
from all encumbrances – Section 5(f) did not confer any rights on Zamindars 
on such common land and did not save same from vesting, once it was 
recorded as Charnoi for public purpose before date of vesting in 1950-51 – 
Appeal dismissed.       (Para 10 & 11)

I.L.R. [2019] M.P. 1171 (SC)

CHATTAR SINGH & ors.            …Appellants

SUPREME COURT OF INDIA 

 [k- e/; Hkkjr tehankjh mUewyu vf/kfu;e] ¼1951 dk 13½] /kkjk 4¼1½¼,½ o 
4¼2½ & **[kqn&dk'r** Hkwfe;ka
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2. The plaintiffs/respondents filed suit for declaration and permanent 
injunction with respect to the suit land. They specifically pleaded that the suit land 
was recorded as Charnoi and it had been used for the purpose of grazing their 
cattle by the villagers and illegally it has been given to the defendants. Kalu Singh, 
father of defendant Nos.2 and 3, who was the ex- zamindar   filed   an   application   
before the Tehsildar praying that the suit land be granted to him because it
was recorded in his name before the abolition of Zamindari  Rights. The Tehsildar 
rejected the application. Thereafter, he filed appeals before the Sub-Divisional 
Officer and Additional Commissioner both the authorities dismissed the appeals. 
Thereafter, the appeal was filed before the Board of Revenue by Kalusingh. The 
Board of Revenue vide order dated 2.12.1959 set aside the orders of Tehsildar and 
Sub Divisional Officer and Additional Commissioner and held that Kalusingh is 
entitled to get the land in his name as Bhumiswami, in view of Section 5(f) of the 
Madhya Bharat Zamindari Abolition Act. On the basis of the aforesaid order the 
father of defendant Nos.2 and 3, filed an application before the Collector and 
Collector vide order dated 14.3.1968 granted the suit land in area 72 Bigas and 18 
Biswas to the father of defendant Nos.2 and 3 as Bhumiswami. After the death of 
their father, defendant Nos.2 and 3 filed an application before the Collector that 
their names be recorded as Bhumiswami over the aforesaid land and that 

5¼,Q½ & ckx Hkwfe;ka 

 (1968) 1 SCR 761.

J U D G M E N T

 C. Madhya Bharat Zamindari Abolition Act, (13 of 1951), Section 
4(1)(a) & 5(f) – Grove Lands – Held – Trees standing on side of road would not 
fulfill requirement of a 'Grove' – When land is primarily used for 'Charnoi', 
it would not fall into the category of 'Grove' and Section 5(f) would not save 
such trees from vesting – The fruit bearing trees irrespective of numbers 
have also vested in State u/S 4(1)(a).     (Para 12)

Case referred:

 The issue in the present appeal is whether the land recorded as 'Charnoi' 
i.e. Common land for grazing of cattle of villagers vests in State on abolition of 
intermediaries on 02.10.1951 or it was saved from vesting in favour of proprietor 
being grove under section 5(f) of the Madhya Bharat Abolition of Zamindari Act.
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application has been allowed by the Collector on 13.05.1968. As against the said 
orders, the plaintiffs filed the suit.

5. Shri Sushil Kumar Jain learned senior counsel appearing for the 
appellant(s) has vehemently argued at length. He relied upon a decision of this 
Court in Shrimant Sardar Chandrojirao Angre v. State of Madhya Pradesh, 
reported in (1968) 1 SCR 761, to contend that such groves are saved from vesting. 
He submits that there were more than one lac trees of sitafal (pumpkin) and that 
finding has not been reversed by the High Court. As such it should be treated as 
'grove'.

4. The High Court has reversed the findings of the First Appellate Court. The 
High Court has considered and relied on the khasra entries to hold that it was 
recorded as Charnoi land as such vested in the State and it was not khud-kasht land 
of the ex-proprietor. 

3.  In the instant case, the entries prior to the date of abolition clearly record 
the land to be Charnoi land and subsequent   thereto   also   the   land   had   been   
recorded continuously as Charnoi land. Apart from that, there was admission 
made by the defendant that villagers had been grazing their cattle in the land in 
question up to 1967. Relying upon the admission coupled with the khasra entries 
to which statutory presumption of correctness is attached. The Trial Court decreed 
the suit. However, the Appellate Court reversed the same holding that it was a 
grove and saved from the vesting under the provisions of Section 5(f) of the 
Madhya Bharat Zamindari Abolition Act, 1951, which came into force on 
2.10.1951.

7.   The provision contained in Section 4 of the Madhya Bharat Zamindari    
Abolition Act deals with the consequences of vesting. Section 4 is extracted 
hereunder:

(a) all rights, title and interest of the proprietor in such area, 
including land (cultivable, barren or Bir), forest, trees, fisheries, wells 
(other than private wells), tanks, ponds, water channels, ferries, 

"4.  Consequence by the vesting of an estate in the State. - (1) Save as 
otherwise provided in this Act when the notification under Section 3 in 
respect of any area has been published in the Gazette, then, 
notwithstanding anything contained in any contract, grant or document 
or in any other law for the time being in force, the consequences as 
hereinafter set forth shall from the beginning of the date specified in such 
notification (hereinafter referred to as the date of vesting) ensue, namely 
:- 

6.  Learned counsel appearing on behalf of the respondents has supported the 
judgment of the Trial Court and that of the High Court.
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(f) every mortgage with possession existing on the property so 
vesting or part thereof on the date immediately preceding the date of 
vesting shall, to the extent of the amount secured on such property or part 
thereof be deemed without prejudice to the rights of the State under 
Section 3, to have been substituted by a simple mortgage. 

pathways village-sites, hats, and bazars and mela- grounds and in all 
sub-soil, including rights, if any, in mines and minerals, whether being 
worked or not shall cease and be vested in the State free from all 
encumbrances; 

(c) all rents and cesses in respect of any holding in the property so 
vesting for any period after the date of vesting which, but for such 
vesting would have been payable to the proprietor,   shall  vest   in   the  
State  and   be payable to the Government and any payment made in 
contravention of this clause shall not be a valid discharge of the person 
liable to pay the same; 

Explanation. - The word "Holding" shall for the purpose of this clause be 
deemed to include also land given, on behalf of the proprietor, to any 
person on rent for any purpose other than cultivation; 

(d) all arrears of revenue, cesses or other dues in respect of any 
property so vesting and due by the proprietor for any period prior to the 
date of vesting shall continue to be recoverable from such proprietor and 
may, without prejudice to any other mode of recovery, be realised by 
deducting the amount from the compensation money payable to such 
proprietor under Chapter V; 

(2) Notwithstanding anything contained in sub-section (1), the 
proprietor shall continue to remain in possession of his Khud-kasht land, 
so recorded in the annual village papers before the date of vesting. 

8.  The provision contained in Section 5 of Madhya Bharat Zamindari Abolition Act 

(b) all grants and confirmation of the title of or to land in the 
property so vesting or of or to any right or privilege in respect of such 
property or land revenue in respect thereof shall whether liable to 
presumption or not, determine; 

(e) the interest of the proprietor so acquired shall not be liable to 
attachment or sale in execution of any decree or other process of any 
Court, civil or revenue, and any attachment existing at the date of vesting 
or any order for attachment passed before such date shall, subject to the 
provisions of Section 73 of the Transfer of Property Act, 1882, cease to 
be in force; 

(3) Nothing contained in sub-section (1) shall operate as bar to the 
recovery by the outgoing proprietor of any sum which becomes due to 
him before the date of vesting in virtue of his proprietary rights."
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(b) All private wells and buildings on occupied land belonging to or 
held by the outgoing proprietor or any other person shall continue to 
belong to or be held by such proprietor or other person. 

9.  Section 4 makes it clear that all lands (cultivable, barren or bir), forest, 
trees, village-sites, hats, bazars, mela-grounds shall vest in the State 
automatically free from all encumbrances. Section 4(2) provides saving of only 
khud-kasht land, which is so recorded in the Samvat year 2007 corresponding to 
the agricultural year 1950-51 before the date of vesting. The date of vesting is 
2.10.1951. Khud-kasht has been defined in Section 2(c) as under:

(c) All trees standing on land comprised in a Khudkasht or 
homestead and belonging to or held by the outgoing proprietor or any 
other person shall continue to belong to or be held by such proprietor or 
other person. 

"5.  Private wells, trees, buildings, house sites, and enclosures.- (a) 
All open enclosures used for agricultural or domestic purposes and in 
continuous possession (which includes possession of a former 
proprietor) for twelve years immediately before the 1st of January, 1951, 
all open house sites purchased for consideration, all buildings, places of 
worship, wells, situated in and trees standing on lands included in such 
enclosures of house-sites or land appertaining to such buildings or 
places of worships within the limits of a village-site belonging to or held 
by the outgoing proprietor or any other person shall continue to belong 
to or be held by such proprietor or other person as the case may be, and 
the land thereof, with the areas appurtenant thereto, shall be settled with 
him by the Government on such terms and conditions as it may 
determine. 

deals with private wells, trees, buildings, house sites, and enclosures. Section 5(f) deals 
with groves. Section 5 is extracted hereunder:

(e) All tanks situate on occupied land and belonging to or held by 
the outgoing proprietor or any other person shall continue to belong to or 
be held by such proprietor or other person. 

(f)  All groves wherever situate and recorded in village papers in the 
name of the outgoing proprietor or any other person shall continue to 
belong to or be held by such proprietor or such other person and the land 
under such grove shall be settled with such proprietor or such other 
person by the Government on such terms and conditions as it may 
determine." 

(d) All trees standing on occupied land other than lands comprised 
in Khudkasht or home-stead and belonging to or held by a person other 
than the outgoing proprietor shall continue to belong to or be held by 
such person. 
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"It would seem therefore that the word "grove" conveys compactness or 
at any rate substantial compactness to be recognized as a unit by itself 
which must consist of a group of trees in sufficient number to preclude 
the land on which they stand from being primarily used for a purpose, 
such as cultivation, other than as a grove-land. The language of Section 
5(b)(iv) does not require however that the trees needs be fruit-bearing 
trees nor does it require that they should have been planted by human 
labour or agency. But they must be sufficient in number and so standing 
in a group as to give them the character of a grove and to retain that 
character the trees would or when fully grown preclude the land on 
which they stand from being primarily used for a purpose other than that 
of a grove-land. Cultivation of a patch here and a patch there would have 
no significance to deprive it of its character as a grove. Therefore, trees 
standing in a file on the roadside intended to furnish shade to the road 
would not fulfil the requirements of a grove even as understood in 
ordinary parlance.

emphasis supplied"

It is apparent from aforesaid observations that "grove" to be recognized as 
such should be of such trees when fully grown preclude land on which they are 

12. In Shrimant Sardar Chandrojirao Angre (supra), this Court has observed 
as under:

"2(c) "Khud-kasht" means land cultivated by the Zamindar himself or 
through employees or hired labourers and includes sir land;"

11. The provisions contained in Section 5(f) in Madhya Bharat Zamindari 
Abolition Act did not confer any rights on Zamindars on such common land and 
did not save same from vesting, once it was recorded as 'Charnoi' for public 
purpose before the date of vesting in the year 1950-51 i.e., Samvat year 2007. 
Samvat year used to commence from 1st July, and ended on 30th June of next 
Gregorian calendar year. The provision of Section 5(f) would not come into play 
to confer any right on such common land.

10.  In order to save the land from vesting Section 4(2) requires land to be 
'personally cultivated' by Zamindar or through employees or hired labourers and 
another sine qua non in that it should be so recorded in revenue papers as "khud-
kasht", otherwise all land vest in the State as provided in Section 4(1)(a). Once the 
land is recorded as 'Charnoi' i.e., common land reserved for grazing of cattles of 
villagers, such common land clearly vests in the State as provided in Section 4(1) 
(a) all the land, the forest, trees, village-sites, pathways etc. vest in the State 
absolutely. Since the land was 'Charnoi' i.e., common grazing land for cattle of the 
villagers having huge area 72 bighas 18 biswa the fruit-bearing trees of custard 
apple also vested in the State.
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14. Thus, we have absolutely no hesitation to reject the  submissions  raised  
by  the  learned  senior  counsel appearing on behalf of the appellant and even the 
decision in Shrimant Sardar Chandrojirao Angre (supra) does not support the 
cause espoused that said case did not relate to "Charnoi" land. As such, decision is 
not at all applicable, even otherwise decision negates submission raised on behalf 
of appellants that it was "grove".

standing from being primarily used for a purpose other than that of grove-land. 
This Court further observed that trees standing on the side of the road would not 
fulfil the requirement of a grove even as understood in the ordinary sense. Thus, 
when land is primarily used for 'Charnoi' i.e. common grazing land for cattle of 
villagers, it would not fall into the category of 'grove' and provision of Section 5(f) 
would not save such trees from vesting. The village sites, comprise of common 
land reserved for villagers, vest in State. It cannot be retained by Zamindar as he 
had no existing right on such land even before date of vesting, it being common 
land, it belonged to villagers. No individual can claim that such land belongs to 
him exclusively.  The fruit bearing trees irrespective of numbers have also vested 
in the State under Section 4(1)(a). No right can be claimed on trees on such 
common land under Section 5(f) by a proprietor. The decision taken by the 
Additional Commissioner while holding that land being grazing land has vested 
in the State was in accordance with law. The Board of Revenue's order to the 
contrary was perverse and illegal.

13. The question as to title in view of the provisions under the M.P. Land 
Revenue Code, 1959 is the domain of civil court, the Trial Court was absolutely 
right in decreeing the suit in favour of villagers. Such common land could not 
have been settled at all in favour of the erstwhile proprietor or his legal 
representatives. The approach of the First Appellate Court holding it to be grove 
was perverse and contrary to the provisions and the law laid down by this Court in 
Shrimant Sardar Chandrojirao Angre (supra). The First Appellate Court has 
failed to understand the purport of 'Charnoi' which is a common land reserved for 
the public purpose and is not exclusively for grazing of cattle of Zamindar. Such 
village sites/common land clearly vests in the State automatically free from all 
encumbrances.

Appeal dismissed.

16. Pending application(s), if any, shall stand disposed of.

15. Thus, for the aforesaid reasons, we find absolutely no ground to interfere 
with the impugned judgment of the High Court. The appeal, being devoid of 
merits, is hereby dismissed. The parties are left to bear their own costs.
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Before Mr. Justice Ashok Bhushan & Mr. Justice K.M. Joseph

 d- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 16 o 17 ,oa lk/kkj.k [k.M 
vf/kfu;e ¼1897 dk 10½] /kkjk 13 & 'kCn **laifRr**

 B. Civil Procedure Code (5 of 1908), Section 16 & 17 – Expression 
“any portion of the property” – Held – The expression can be read as portion 
of one or more properties situated in jurisdiction of different courts and can 
also be read as portion of several properties situated in jurisdiction of 
different courts.   (Para 28)

Vs.

I.L.R. [2019] M.P. 1178 (SC)
SUPREME COURT OF INDIA 

C.A. No. 1052/2019 decided on 6 February, 2019

SHIVNARAYAN (D) BY LRs.          …Appellants

MANIKLAL (D) THR. LRs. & ors.                             …Respondents

 A. Civil Procedure Code (5 of 1908), Section 16 & 17 and General 
Clauses Act (10 of 1897), Section 13 – Word “property” – Held – Word 
“property” in Section 17 although has been used in 'singular' but by virtue of 
Section 13 of General Clauses Act, it may also be read as 'plural' i.e. 
“properties”.    (Para 28)

 C. Civil Procedure Code (5 of 1908), Section 16 & 17 – Place of 
Institution of Suit – Held – A suit in respect of immovable property or 
properties situated in jurisdiction of different courts may be instituted in any 
court within whose local jurisdiction, any portion of property or properties 
may be situated – Further,  a suit in respect of more than one property 
situated in jurisdiction of different courts can be instituted in a court within 
whose local jurisdiction one or more properties are situated provided suit is 
based on same cause of action with respect of properties situated in 
jurisdiction of different courts.     (Para 28)

x- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 16 o 17 & okn lafLFkr djus 
dk LFkku

 [k- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 16 o 17 & vfHkO;fDr 
**laifRr dk dksbZ Hkkx**
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 (Paras 21 & 29)

Cases referred:

 AIR 1930 PC 188, AIR 1936 PC 189, AIR 1923 Calcutta 501, (1908) ILR 
30 All. 560, AIR 1952 Nag. 303 (FB), AIR 1960 Ori. 159, AIR 1968 Kant. 82, AIR 
1972 Delhi 90, AIR 1975 All. 91, AIR 1932 PC 172, AIR 1942 All. 387.

 ?k- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] /kkjk 16 o 17 & okn dh 
iks"k.kh;rk & okn gsrqd

 D. Civil Procedure Code (5 of 1908), Section 16 & 17 – 
Maintainability of Suit – Cause of Action – Held – Suit filed in a court 
pertaining to properties situated in jurisdiction of more than two courts, is 
maintainable only when suit is filed on one cause of action – In present case, 
plaint encompasses different cause of action with different set of defendants 
– Cause of action relating to Indore property and Bombay property were 
entirely different with different sets of defendants which could not have been 
clubbed together – Suit regarding Bombay property is clearly not 
maintainable in Indore Courts – Trial Court rightly striked out the pleadings 
and relief pertaining to Bombay property – Appeal dismissed.

E. Civil Procedure Code (5 of 1908), Order 2 Rule 2 – Scope – Held 
– In present case, suit is not against same defendants or same defendants 
jointly – There are different set of defendants who have different cause of 
action – Order 2 Rule 2 cannot be read in a manner as to permit clubbing of 
different cause of action.        (Para 30)

 M- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 2 fu;e 2 & O;kfIr 
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J U D G M E N T

 2.2  In Para No.1 of the plaint, description of the property was 
mentioned to the following effect:-

2.1   The  appellant  filed  Civil Suit  No.60-A of 2010 before the District 
Judge praying for declaring various transfer documents as null and   
void with regard to suit property mentioned in Para No. 1A and Para No.l 
B of the plaint. Plaintiff also prayed for declaration that suit  properties  
mentioned in Para Nos.1A and  1B are Joint Family Property of plaintiff 
and defendant Nos.1 to 3 and plaintiff is entitled to  receive 1/3rd  part of 
the  suit property.  A Will executed by one Lt.  Smt. Vimal Vaidya was 
also sought to be declared to be null and void. Certain other reliefs were 
claimed in the suit. The parties shall be referred to as described in the 
suit.  The plaintiff in Para No.2 of  the  plaint   has   set    the  following 
genealogy of the parties:-

The Judgment of the Court was delivered by :
ASHOK BHUSHAN, J.:- This appeal has been filed by the appellant against the 
judgment of High Court of Madhya Pradesh dated 13.11.2013 by which judgment 
writ petition filed by the appellant challenging the order dated 17.08.2011 of the 
III Additional District Judge, Indore in Civil Suit No.60-A of 2010 has been 
upheld dismissing the writ petition.

"Kaluram Bairulal Vaidya 
(Since Deceased dt. 15/08/1969)

2.  Brief facts of the case necessary to be noticed for deciding this appeal are:-

1.A)  Plot No. SP 79, Sudama Nagar Indore (M.P.) 
size 30 ft. X 50 ft. area 1500 Sq. Ft. through 
membership no. 2905 of Shikshak Kalyar 
Samiti, Sudama Nagar, Indore.
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Shankarlal
(20/04/98)
(Deceased)

Shivnarayan
(Plaintiff)

Maniklal
(Dft. No.1)

Babulal
(4/11/75)

(Deceased)

Leelbai
Def. No.2

Sushilaben
Def. No.3

Vimal
(25.11.2007)

(Wife of Deceased)"



"A)    The  property  mentioned  in  Para No.1 of the 
Plaint and its deed of transfer documents be 
declared null and void which is not binding on 
the part of the plaintiff.

B)  Bombay Suburban District S. No. 341, Pt. of   
Bandra Grant Flat No.C/1/3, Sahitya Sahavas 
Co-op. Housing Society, Second Floor, 
building known as "Abhang" Bandra (E), 
Mumbai- 400 051 situated on the plot bearing 
no. C.T.S. No. 629, (S. No. 341-A.B.S.D.)  
Madhusudan Kalekar Marg, Gandhinagar, 
Bandra (East) Mumbai - 51.

2.3  The plaintiff sought relief with regard to two properties 
(hereinafter referred to as Indore property, situate at Indore, State of 
Madhya Pradesh and Mumbai property situate at Mumbai, State of 
Maharashtra). Plaintiff's case in the plaint was that Indore Property was 
purchased by plaintiff's father in the year 1968-1969. Plaintiff's father 
died on 15.08.1969. Thereafter, Indore property was joint family 
property of the plaintiff and defendant Nos.  1 to 3. Plaintiff's brother  
Babulal shifted to Pune. Babulal was allotted Mumbai property under a 
Government Scheme for extraordinary persons like writers and 
educationist. Babulal died in the year 1975. Thereafter, the Mumbai 
property, on the basis of succession certificate issued by Court of Civil 
Judge (Senior Division), Pune came in the name of widow of Babulal, 
Smt. Vimal Vaidya. Smt. Vimal Vaidya transferred the Mumbai flat by 
sale deed dated 15.10.2007 in favour of defendant Nos. 7 and 8. It was 
further pleaded in the plaint that Smt. Vimal Vaidya also dealt with 
Indore Property. The name of Smt. Vimal Vaidya was mutated in the year 
1986 in the Indore property and thereafter she transferred the Indore 
property in favour of defendant Nos. 9 and 10. One set of pleadings was 
with regard to a Will executed in the year 2000 by Smt. Vimal Vaidya in 
favour of defendant Nos. 4 to 6. On aforesaid pleadings, following 
reliefs were prayed in Para No. 25 of the plaint:-

C) The property mentioned in Para No. 1A and 1B 
of the Plaint is joint family property of the 
Plaintiff and defendant No. 1 to 3 be declared 
joint family property and Plaintiffs right to 
receive 1/3 part of the suit property.

B) The property mentioned in Para No.1B of Plaint 
and document related to its registered deed to 
transfer be declared null and void and which is 
not binding on the part of Plaintiff.

D) Court Commissioner be appointed to make 
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2.4  The defendant Nos. 7 and 8 appeared in suit and filed an 
application with the heading "application for striking out pleadings and 
dismissing suit against defendants No.7 and 8 for want of it territorial 
jurisdiction and mis-joinder of parties and causes of action." The 
defendant Nos. 7 and 8 pleaded that for property being situated at 
Bandra East, Mumbai, the Court at Indore has no territorial jurisdiction. 
It was further pleaded by the defendant that suit suffers fatally from mis-
joinder of parties as well as causes of action. The defendant Nos. 7 and 8 
pleaded that there is no nexus at all between the two properties - one 
situate at Indore and other at Mumbai. Details of different causes of 
action and nature of the properties, details of  purchasers for both 
different sale transactions have    been explained  in  detail  in  Para  No.   
6  of  the application. It  was  further  pleaded  that Mumbai property 
does not form asset of any Hindu Undivided Family.  Mumbai property 
was acquired by Babulal in his own name and after his death on the basis 
of succession, it has come to his sole heir Smt. Vimal Vaidya in the year 
1975. It was pleaded that no part of the cause of action for the Mumbai 
property took place in Indore. In the application, following reliefs has 
been prayed for by the defendant Nos. 7 and 8:-

F) Plaintiff's suit be declared decreed with the 
expenses. 

H) The forged will executed by Late Vimal Vaidya 
under influence of defendant No. 4 and his 
associates relatives Defendant No. 5 and 6 and 
other relatives of Kher family. Because, Late 
Babulal Vaidya was  a  member   of undivided 
Hindu family. Therefore, Late. Vimal Vaidya 
was not authorized to execute that alleged will 
as per the Law. Therefore, the registered 
alleged will be declared null and void and be 
declared that it is not binding on the part of the 
Plaintiff."

E) During the hearing of the suit injunction order 
be passed in respect of the property not to 
create third party interest by the Defendants. 

division of suit property and 1/3 part 
possession be given to the Plaintiff. 

G) To grant any other relief which this Hon'ble 
Court may be fit in the interest of justice. 

"(a)  All the pleadings and the relief clauses relating 
to the property situate at Mumbai may kindly 
be ordered to be struck off from the plaint, in 
exercise of powers conferred on this Hon'ble 
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4. Learned counsel for the appellant submits that High Court did not 
correctly interpret Section 17 of the Code of Civil Procedure. The partition suit 
filed by the appellant with regard to Mumbai and Indore properties was fully 
maintainable. He submits that Order II Rule 2 of CPC mandates that the plaintiff 
must include the whole claim in respect of a cause of action in the suit. The cause 
of action claimed by the plaintiff was denial of the plaintiff's right to share in the 
Joint Family Property. Restrictive interpretation of Section 17 will do violence to 
the mandate of Order II Rule 2. Section 39(1)(c) of the CPC itself contemplate that 
there can be a decree of an immovable property, which is situated  outside the    
local limits of  the jurisdiction. The words "immovable property"' used in Section 
17 is to be interpreted by applying Section 13 of the General Clauses Act. It 

 An order may kindly be passed declining to 
entertain the part of the suit relating to the 
property in Mumbai with costs for the 
answering defendants; and 

 OR in the alternative, 

3. We have heard Shri Vinay Navare for the appellant. Shri Chinmoy 
Khaladkar has appeared for respondent  Nos. 7 and 8.

2.6 Aggrieved by the order of the trial court, a writ petition was filed 
in the High Court, which too has been dismissed by the High Court vide 
its order dated 13.11.2013 affirming the order of the trial court. High 
Court referring to Section 17 of the Civil Procedure Code, 1908 held that 
for property situated at Mumbai, the trial court committed no error in 
allowing the application filed by defendant Nos. 7 and 8. The plaintiff-
appellant aggrieved by the order of the High court has come up in this 
appeal.

2.5 The trial court after hearing the parties on the application dated 
19.03.2011 filed by the defendant Nos. 8 and 9 passed an order dated 
17.08.2011 allowed the application. An order was passed deleting the 
property mentioned In Para No. 1B of the plaint and the relief sought 
with regard to the said property. The trial court held that separate cause 
of actions cannot be combined in a single suit.

Court under Order 6 Rule 16 of the Civil 
Procedure Code, and as a consequence the suit 
against the defendants No.7 and 8 may kindly 
be dismissed with costs for the answering 
defendants; while the Suit relating to the 
Indore property may be continued if otherwise 
round maintainable under the law; 

(b)  Such other order may kindly be passed as may 
be deemed appropriate in the circumstances of 
the case."
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provides that in all Central Acts and Regulations, unless the context and subject 
otherwise requires, "any singular term shall include plural". In event, it is 
accepted that with regard to separate properties situated in different jurisdictions, 
separate suits have to be filed that shall result in conflicting findings of different 
Courts and shall involve the principles of res judicata.

6.    Before we consider the submissions of the learned counsel for the parties,     
relevant provisions pertaining to place of suing as contained in Code of Civil 
Procedure needs to be noted. Section 15 to Section 20 contains a heading  "place  
of suing". Section 16 provides that Suits to be instituted where subject-matter 
situate.   Section 16 is as follows:-

16. Suits to be instituted where subject-matter situate.--Subject to 
the pecuniary or other limitations prescribed by any law, suits-

5.  Learned counsel appearing for defendant Nos. 8 and 9 refuting the 
submissions of learned counsel for the appellant contends that no error has been 
committed by trial court in deleting the property at Para No.1B in the plaint as well 
as pleadings and reliefs with regard to said property. It is submitted that Section 17 
of the CPC contemplate filing of a suit with respect to immovable property 
situated in jurisdiction of different courts only when any portion of the property is 
situated in the jurisdiction of a Court, where suit has to be filed. The word "any 
portion of the property" indicate that property has to be one whose different 
portions may be situated in jurisdiction of two or more Courts. He further submits 
that there is no common cause of action with regard to property situate at Indore 
and property situate at Mumbai. Transfer deed with regard to Indore Property as 
well as transfer deeds of Mumbai property are different. The purchasers of both 
the properties, i.e. Indore property and Mumbai property are also different. 
According to pleadings in the plaint itself, the Mumbai property was purchased by 
Babulal, the husband of Smt. Vimla Vaidya in his own name, which after death of 
Babulal in the year 1975 was mutated in the name of Smt. Vimla Vaidya. The 
plaintiff has sought to club different cause of actions in one suit. There is mis-
joinder of the parties also in the suit since the defendants pertaining to different 
transactions have been impleaded in one suit whereas there is no nexus with the 
properties, transactions and persons. Learned counsel for the defendant Nos. 8 
and 9 submits that by order of Court of Civil Judge (Senior Division), Pune, the 
property is already mutated in the year 1975 in the name of Smt. Vimla Vaidya 
after death of her husband, which was rightfully transferred by her to defendant 
Nos. 8 and 9 on 15.10.2007. It is submitted that the Court at Indore might proceed 
with the property at Indore with the defendants, who are related to Indore property 
but suit pertaining to Mumbai property, transactions relating thereto and 
defendants relating to Mumbai property have rightly been struck off from the 
case.
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Provided that a suit to obtain relief respecting, or compensation 
for wrong to, immovable property held by or on behalf of the defendant, 
may where the relief sought can be entirely obtained through his 
personal obedience, be instituted either in the Court within the local 
limits of whose jurisdiction the property is situate, or in the Court within 
the local limits of whose jurisdiction the defendant actually and 
voluntarily resides, or carries on business, or personally works for gain.

7.  Section 17, which falls for consideration in the present case, deals with 
suits for immovable property situate within jurisdiction of different courts is as 
follows:-

8. We need to notice the Scheme under Code of Civil Procedure as 
delineated by Sections 16 and 17. Section 16 provides that suit shall be instituted 
in the Court within the local limits of whose jurisdiction the property is situated. 
Section 16(b) mentions "for the partition of immovable property".

Provided that, in respect of the value of the subject matter of the 
suit, the entire claim is cognizable by such Court.

(c)      for foreclosure, sale or redemption in the   case 
of a mortgage of or charge upon immovable 
property,

(a) for the recovery of immovable property with or 
without rent or profits, 

(b) for the partition of immovable property,

(d) for the determination of any other right to or 
interest in immovable property,

(e) for compensation for wrong to immovable 
property, 

(f) for the recovery of movable property actually 
under distraint or attachment, shall be 
instituted in the Court within the local limits of 
whose jurisdiction the property is situate:

Explanation.- In this section "property" means property situate in India.

17.  Suits for immovable property situate within jurisdiction of 
different Courts.--Where a suit is to obtain relief respecting, or 
compensation for wrong to, immovable property situate within the 
jurisdiction of different Court, the suit may be instituted in any Court 
within the local limits of whose jurisdiction any portion of the property 
is situate :

9. Now, we look into Section 17, which deals with suits for immovable 
property situated within jurisdiction of different Courts. As per Section 17, the 
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(1) Words importing the masculine gender shall be taken to 
include females; and 

10. Applying Section 13 of General Clauses Act, the Bombay High Court 
explaining the word "property" used in Section 17 held that it includes properties. 
We are also of the same view that the word "property" used in Section 17 can be 
more than one property or properties.

11. The word "property" under Section 17 of the Civil Procedure code may 
also be properties, hence, in a schedule of plaint, more than one property can be 
included. Section 17 can be applied in event there are several properties, one or 
more of which may be located in different jurisdiction of courts. The word 
"portion of the property" occurring in Section 17 has to be understood in context 
of more than one property also, meaning thereby one property out of a lot of 
several properties can be treated as portion of the property as occurring in Section 
17. Thus, interpretation of word "portion of the property" cannot only be 
understood in a limited and restrictive sense of being portion of one property 
situated in jurisdiction of two courts.

12.  We now look into the decisions of various Courts in reference to Section 
17 of Civil Procedure Code. How the word "property" and "portion of the 
property" occurring in Section 17 has been understood by different High Courts. 
There are few decisions of the Privy Council also where Section 17 of the Civil 
Procedure Code came for consideration. In Nilkanth Balwant Natu and Others Vs. 
Vidya Narasinh Bharathi Swami and Others, AIR 1930 PC 188, Privy Council 
had occasion  to  consider  Section  17  of Civil  Procedure Code. The properties 
in respect of which relief was sought by the plaintiff were situated in Satara, 
Belgaum and  Kolhapur. Although Satara and  Belgaum were situated in British 

(2) words  in  the  singular  shall include the plural, and 
vice versa.

suit may be instituted in any Court within the local limits of whose jurisdiction 
any portion of the property is situated. What is the meaning of the word "any 
portion of the property"? There may be a fact situation where immovable property 
is a big chunk of land, which falls into territorial jurisdiction of two courts in 
which fact situation in Court in whose jurisdiction any portion of property is 
situated can entertain the suit.  Whether Section 17 applies only when a composite 
property spread in jurisdiction of two Courts or Section 17 contemplate any wider 
situation.  One of the submissions of the learned counsel for the appellant is that  
the word "property" as occurring   in Section  17  shall   also include   the   plural   
as  per Section 13 of General Clauses Act, 1897. Section 13 of the General Clauses 
Act provides:-

13.  Gender and number.-In all Central Acts and Regulations, 
unless there is anything repugnant in the subject or context.-
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India but Kolhapur was not. The  Privy  Council  after   noticing   the  provision   
of Sections 17 and 16(c) laid down following:-

"The learned Judge had jurisdiction to try the suit so far as it 
related to the mortgaged properties situate in Satara; and, inasmuch as 
the mortgaged properties in Belgaum are within the jurisdiction of a 
different Court in British India, he had jurisdiction to deal with those 
properties also."

"9. Now, the mortgage deeds include, as already stated, lands situated, 
not only in the Sonthal Parganas, but also in the Gaya District. What is 
the ordinary rule for determining the court which can take cognizance of 
a suit for immovable property situated within the local limits of two or 
more tribunals? The answer is furnished by Section 17 of the Code of 
Civil Procedure (Act V. of 1908), which provides that where a suit is to 
obtain relief respecting immovable property situate within the 
jurisdiction of different courts, the suit may be instituted in any court 
within the local limits of whose jurisdiction any portion of the property 
is situate."

14.    Different High Courts have also while interpreting Section 17 of Civil 
Procedure Code laid down that Section 17 is applicable in case where properties 
are situated in the jurisdiction of more than one court. In Rajendra Kumar Bose 
Vs. Brojendra Kumar Bose, AIR 1923 Calcutta 501, the Division Bench of the 
Calcutta High Court noticed following:-

"Exceptions to the rule that a suit cannot lie for partition of a portion of 
the family property have been recognised when different portions of the 
family property are situated in different jurisdictions, aid separate suits 
for separate portions have sometimes been allowed, where different 
rules of substantive or adjective law prevail in the differed Courts; Hari 
v. Ganpat Rao, (1883) 7 Bom. 272; Ramacharia v. Anantacharia, (1894) 
18 Bom. 389; Moti Ram v. Kanhaya Lal, AIR 1920 Lah. 474; Panchanon 
v. Sib Chandra, (1887) 14 Cal. 835; Balaram v. Ram Chandra, (1898) 22 
Bom. 922; Abdul v. Badruddin, (1905) 28 Mad. 216;  Padmani v.  
Jagadamba,   (1871) 6 B.L.R. 134; Rammohan v. Mulchand, (1906)28 
All. 39; Lachmana v. Terimul, 4 Mad. Jur. 241; Subba v. Rama, (1866-
67) 3 Mad. H.C.R. 376; Jayaram v. Atmaram,  (1879) 4 Bom. 482;"

13.   The Privy Council, thus, held that Satara Court had jurisdiction to  
entertain  suit  with   regard  to property situated at Satara and  Belgaum whereas 
it has no jurisdiction to entertain suit pertaining to Kolhapur, which was not in the 
British India. In another case of Privy Council, Nrisingha Charan Nandy 
Choudhry Vs.  Rajniti  Prasad  Singh  and  Others, AIR 1936  PC 189, mortgage   
lands were in the Sonthal Parganas, State of Bihar and also in the Gaya district  of   
State of Bihar. In Paragraph 9, following was laid down:-
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8.  Again, it is said that after the compromise  in   respect  of    the    
Bareilly property the Court ceased to have any jurisdiction to deal with 
the plaintiff's claim, that is, that though the Bareilly Court bad 
jurisdiction, when the plaint was filed, to deal with the suit, it ceased to 
have jurisdiction when portion of the property claimed was withdrawn 
from the litigation. 'It seems to me that once jurisdiction is vested in a 
Court, in the absence of a provision of law to the contrary, that 
jurisdiction will not be taken away by any act of the parties. There is no 
allegation here that the plaint was filed in the Bareilly Court with any 
intention to defeat the provisions of the Code of Civil Procedure as 
regards the venue of suits for recovery of immovable property. If any 
fraud of that kind had been alleged and proved, other considerations 
would arise. But in this case, as I have said, no such suggestion has been 
made."

"1.  This appeal has been laid before a Full Bench by reason of a 
conflict in the authorities upon a question raised in the appeal. The suit is 
one by the daughter of one Bande Ali to recover from her brother Akbar 
Husain and a number of other defendants, transferees from him, her 
share in the property of her deceased father. This property is situate in the 
district of Bareilly and also in the district of Bara Banki in Oudh. It 
appears that Akbar Husain transferred the Bareilly property to the 
defendants Nos. 2 to 8 and the Bara Banki property to persons from 
whom the defendant respondent Ram Bali acquired it by virtue of a 
decree for pre-emption. The suit in regard to the Bareilly property was 
compromised, with the result that the claim in respect of that property 
was abandoned, and the suit proceeded as regards the Bara Banki 
property only. 

17.  The views of the different High Courts as well as of the Privy Council, as 
noticed above, clearly indicate that Section 17 has been held to be applicable 
when there are more than one property situated in different districts. 

15.  A Full Bench of Allahabad High Court in Kubra Jan Vs.  Ram Bali and 
Others, (1908) ILR 30 All. 560 had occasion to consider suit, which was filed at 
Bareilly with regard to Bareilly property as well as Bara Banki property situated 
in two different districts. The jurisdiction at Bareilly Court was upheld in 
Paragraph Nos.  1 and 8,   in which it was laid down as follows:-

16.  Similar view was taken in Ramdhin and Others Vs. Thakuran Dulaiya and 
Others, AIR 1952 Nag. 303 (Full Bench); Basanta Priya Dei and Another Vs. 
Ramkrishna Das and Others, AIR 1960 Ori. 159; Laxmibai Vs. Madhankar 
Vinayak Kulkarni and Others, AIR 1968 Kant. 82; Prem Kumar and Others Vs. 
Dharam Pal Sehgal and Others, AIR 1972 Delhi 90 and Janki Devi Vs. Mannilal 
and Others, AIR 1975 All. 91.
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18.  The point to be noticed is that the permissibility of instituting suit in one 
Court, where properties, which are subject matter of the suit are situated in 
jurisdiction of different courts have been permitted with one rider, i.e., cause of 
action for filing the suit regarding property situated in different jurisdiction is one 
and the same. In a suit when the cause of action for filing the suit is different, the 
Courts have not upheld the jurisdiction of one Court to entertain suits pertaining to 
property situated in different courts. In this context, we need to refer to some 
judgments of High Courts as well as of the Privy Council, which has considered 
the issue. In Sardar Nisar Ali Khan Vs. Mohammad Ali Khan, AIR 1932 PC 172, 
Privy Council had occasion to consider the case where subject matter of the suit 
were several properties situated in jurisdiction of different courts. Suit was 
instituted in Oudh (which later became part of Uttar Pradesh). The Privy Council 
held that since there was different cause of actions, the same cannot be clubbed  
together. One of the properties, which was situated  in  Punjab was  referred  to in  
the suit as Khalikabad property. Although, suit with regard to the other three   
properties had similar cause of action but cause of action with regard to 
Khalikabad property being found to be different, the Court held that Section17   
Civil  Procedure Code  was not applicable. Following was laid down in the case 
by the Privy Council:-

19.  A Two-Judge Bench judgment of Allahabad High Court has been heavily 
relied upon by the learned counsel for the respondent reported in AIR 1942 All. 
387, Karan Singh and Others Vs. Kunwar Sen and Others.  In the above case, suit 
properties  were situated in Haridwar and Amritsar. Suit was filed in the Court of 
Civil Judge, Saharanpur. An application under Section 22, Civil P.C. was filed to 
determine as to whether a suit which is pending in the Court of the Civil Judge of 
Saharanpur should proceed in the corresponding Court having jurisdiction at 
Amritsar in the Punjab. The Court after noticing Section 17 held that plaintiffs 
were claiming two properties against two set of defendants, whom they alleged to 
be trespassers. The Court held that unless suit is filed on one cause of action, two 
properties situate in different jurisdiction cannot be clubbed. Following was laid 
down:-

"There remains the question of the Khalikabad estate. Here the 
respondent cannot succeed unless he shows that under the terms of the 
deed creating the wakf he is the trustee. That question depends upon the 
construction of the deed. It is a separate and different cause of action 
from these which found the proceedings in respect of the other three 
properties. Their Lordships are unable to find any jurisdiction for 
bringing the suit in respect of this property elsewhere than in the Court of 
the district where the property is situate. Such justification cannot in 
their Lordships' judgment be found in Section 17, Civil P.C. upon which 
the respondent relied."
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 "11. Similar view was expressed in Smt. Kubra Jan v. Ram Bali, 
(1908)ILR 30 All 560 . This Full Bench decision does not appear to have 
been brought to the notice of the Division Bench hearing the case of 
Karam Singh v. Kunwar Sen AIR 1942 All 387. However, many 
observations made therein are not contrary to the law laid down in the 
above mentioned Full Bench case. The sum and substance of this 
Division Bench case also is that where in the facts and circumstances of 
the case all the properties can be treated as one entity a joint trial shall be 
permissible but not where they are more or less different properties with 
different causes of action. The material observations are as below:--

20.  The above judgment was subsequently relied and explained by Allahabad 
High Court in Smt. Janki Devi Vs.   Manni  Lal  and  Others, AIR 1975 All. 91. In 
Paragraph No.11, following was laid down:-

"Having made these observations I must now return to the question 
whether in the suit with which we are dealing it can be said that the relief 
claimed against the Defendants in possession of the property at Hardwar 
and the Defendants in possession of the property at Amritsar arises out of 
the same series of acts or transactions and whether the two properties 
claimed can, for the purposes of Section 17, be described as a single 
entity. It must be admitted that there is no apparent connection between 
the transfer of the Amritsar property to Amar Nath under the will 
executed by Jwala Devi and the subsequent transfers made by him and 
his successors-in-interest on the one hand and the transfer made by Prem 
Devi of the Hardwar property on the other hand.  It must be admitted also 
that the Plaintiffs are not claiming the estates of Badri Das as a whole 
against any rival claimant to the estate. They are claiming two properties 
against two sets of Defendants whom they allege to be trespassers and 
who, if they are trespassers, have absolutely no connection with each 
other. The only connecting link is that the Plaintiff's claim in both the 
properties arose at the time of the death of Prem Devi and that the claim is 
based on the assumption that the Defendants are in possession as the 
results of transfers made by limited owners who were entitled, during 
their lives, to the enjoyment of the whole estate and the properties 
comprised within it. It was held many years ago in the case of Mst. Jehan 
Bebee v. Saivuk Ram (1867) H.C.R. 1. 109, that unconnected transfers 
by a Hindu widow of properties comprised within the husband's estate 
did not give rise to one cause of action against the various transferees. 
The same rule was laid down in the case of Bindo Bibi v. Ram Chandra 
(1919) 17 A.L.J. 658. In that case a reference was made to the decision in 
Murti v. Bhola Ram (1893) 16 All 165 and it was pointed out that that 
was a case where a claim was made against one Defendant who had 
taken possession of different properties in execution of one decree. 
There is no doubt that that case is clearly distinguishable from the case 
with which we are dealing....................."
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22.  Justice Verma of Allahabad High Court in his concurring opinion in Karan 
Singh v. Kunwar Sen (supra) while considering Section 17 of C.P.C. has explained 
his views by giving illustration. Following was observed by Justice Verma:

21.  Thus, for a suit filed in a Court pertaining to properties situated in 
jurisdiction of more than two courts, the suit is maintainable only when suit is filed 
on one cause of action.

"....and   this   implies,   in   my judgment, that the acts 
or transactions, where, they are different, should be so 
connected as to constitute a single series which could 
fairly be described as one entity or fact which would 
constitute a cause of action against all the defendants 
jointly. Whether this necessary condition exists in any 
particular case would, of course, depend upon the 
nature of the case but I am satisfied that this at least is 
necessary that the case should be such that it could be 
said that the Court in which the suit was instituted had 
local jurisdiction in the first instance to deal with the 
controversies arising between the plaintiffs and each of 
the defendants....... 

The property must, in the particular circumstances of the suit, be capable 
of being described as a single entity. Whether it can or cannot be so 
described will depend again upon the nature of the dispute between the 
parties. If there is a dispute, for instance about a single estate which both 
parties are claiming as a whole that estate is obviously for the purposes of 
that particular suit a single entity. If, on the other hand, the owner of an 
estate has a claim against unconnected trespassers who have trespassed 
upon different parts of the estate or different properties situated within it, 
those parts or those properties would not for the purposes of the dispute 
between him and the trespassers be one entity but several entities and the 
provisions of Section 17, would not apply"."

"I agree, Suppose a scattered Hindu dies possessed of immovable 
property scattered all over India at Karachi, Peshwar, Lahore, Allahabad, 
Patna, Dacca, Shillong, Calcutta, Madras and Bombay and is succeeded 
by his widow who, in the course of 40 or 50 years, transfers on different 
dates portions of the property situated at each of the places mentioned 
above, to different persons each of whom resides at the place where the 
property transferred to him is situated, and the transfers are wholly 
unconnected with, and independent of one another. Upon the widow's 
death the reversioner wants to challenge these various transfers. Learned 
counsel for the plaintiffs has argued that in such a case the reversioner is 
entitled to bring one suit challenging all the transfers at any one of the 
places mentioned above, impleading all the transferees, I find it very 
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25.  The partial partition of property is well accepted principle with regard to a 
joint family. In Mayne's Hindu Law & Usage, 16th Edition in paragraph 485 
following has been stated:

Partial as to properties.- It is open to the members of a joint 
family to severe in interest in respect to a part of the joint estate while 
retaining their status of a joint family and holding the rest as the 
properties of an undivided family. Until some positive action is taken to 
have partition of joint family property, it would remain joint family 
property." 

24.  We may further notice that Section 17 uses the words 'the suit may be 
instituted in any Court'. The use of word in Section 17 makes it permissive leaving 
discretion in some cases not to file one suit with regard to immovable property 
situated in local jurisdiction of more than one court. One of the exceptions to the 
rule is cases of partial partition where parties agree to keep some property joint 
and get partition of some of the properties. 

23.  Now, we come to submission of learned counsel for the appellant based on 
Section 39 sub-section (1) (c) of C.P.C. It is submitted that Section 39(1)(c) of 
C.P.C. is also a pointer to what is intended in Section 17. The scheme as delineated 
by Section 39 indicates that when a decree is passed by a Court with regard to sale 
or delivery of immovable property situated outside the local limits of the 
jurisdiction of that Court it may transfer the decree for execution to another Court. 
The provision clearly indicates that a decree of Court may include immovable 
property situate in local limits of that Court as well as property situated outside the 
local limits of the jurisdiction of the Court passing the decree. Section 39(1)(C) re-
enforces our conclusion that as per Section 17 suit may be filed with regard to 
immovable property situated outside the local limit of the jurisdiction of the 
Court. We may, however, add that passing a decree by a Court with regard to 
immovable property situate outside the local jurisdiction of the Court passing the 
decree may not only confine to Section 17 but there may be other circumstances 
where such decree is passed. Section 20 of C.P.C. may be one of the circumstances 
where decree can be passed against the defendant whose property may situate in 
local jurisdiction of local limits of more than one Court.

"485.    Partition  partial  or  total.- Partition may be either 
total or partial. A partition may be partial either as regards the persons 
making it or the property divided. 

difficult to hold that such a result is contemplated by the provisions of the 
Code of Civil Procedure upon which reliance has been placed and which 
are mentioned in the judgment of my learned brother. I do not consider it 
necessary to pursue the matter any further. It is clear to my mind that, if 
the plaintiffs; argument mentioned above is accepted, startling results 
will follow."
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(2) Partial as to property.- It is open to the members of a joint 
family to make a division and severance of interest in respect of a part of 
the joint estate, while retaining their status as a joint family and holding 
the rest as the properties of a joint and undivided family."

After a partition is affected, if some of the properties are treated 
as common properties, it cannot be held that such properties continued 
to be joint properties, since there was a division of title, but such 
properties were not actually divided.

The issues arising in the present case being not related to subject of partial 
partition the issue need not to be dealt with any further.

27.  Learned counsel for the appellant has also submitted that permitting filing 
of a separate suit with regard to property situate in different jurisdiction shall give 
rise to conflicting decision and decision in one suit may also be res judicata in 
another suit. We in the present case being not directly concerned with a situation 
where there are more than one suit or a case having conflicting opinion we need 
not dwell the issue any further.

(i) The word 'property' occurring in Section 17 although has been used in 
'singular' but by virtue of Section 13 of the General Clauses Act it may also 
be read as 'plural', i.e., "properties".

28.  Sections 16 and 17 of the C.P.C. are part of the one statutory scheme.   
Section 16  contains general principle that suits  are to be instituted where subject-
matter is situate whereas Section 17 engrafts an exception to the general rule as 
occurring in Section 16. From the foregoing discussions, we arrive at following 
conclusions with regard to ambit and scope of Section 17 of C.P.C.

26.  Mulla on Hindu Law, 22nd Edition also refers to partial partition both in 
respect of the property and or in respect of the persons making it. In paragraph 327 
following has been stated:

""327. Partial partition.-(1) A partition between coparceners may be 
partial either in respect of the property or in respect of the persons 
making it.

(ii) The expression any portion of the property can be read as portion of one or 
more properties situated in jurisdiction of different courts and can be also 
read as portion of several properties situated in jurisdiction of different 
courts.

(iii) A suit in respect to immovable property or properties situate in 
jurisdiction of different courts may be instituted in any court within whose 
local limits of jurisdiction, any portion of the property or one or more 
properties may be situated.
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(iv) A suit in respect to more than one property situated in jurisdiction of 
different courts can be instituted in a court within local limits of 
jurisdiction where one or more properties are situated provided suit is 
based on  same  cause  of  action with  respect  to  the properties situated 
in jurisdiction of different courts. 

29.    Now, we revert to the facts of the present case and pleadings on record. 
The suit filed by the appellant contained three different sets of defendants with 
different causes of action for each set of defendants. Defendant Nos. four to six  
are defendants in whose favour Will dated 15.02.2000 was executed by late Smt.  
Vimal Vaidya. In the plaint, relief as claimed in paragraph 25(H)is the will 
executed by late Smt. Vimal Vaidya was sought to be declared as null and void. 
The second cause of action in the suit pertains to sale deed executed by late Smt. 
Vimal Vaidya dated 15.10.2007 executed in favour of defendant Nos.7 and 8 with 
regard to Bombay property. The third set of cause of action relates to transfer 
documents relating to Indore property which was in favour of defendant Nos.9 
and 10. The transfer documents dated 21.10.1986, 21.11.1988 and 20.08.1993 are  
relating to Indore property. The plaint encompasses different causes of action with 
different set of defendants. The cause of action relating to Indore property  and   
Bombay  property  were  entirely different with different set of defendants. The 
suit filed by the plaintiff for Indore property as well as Bombay property was 
based on different causes of action and could not have been clubbed together. The 
suit as framed with regard to Bombay property was clearly not maintainable in the 
Indore Courts. The trial court did not commit any error in striking out the 
pleadings and relief pertaining to Bombay property by its order dated 17.08.2011.

30.  Learned counsel for the appellant has also referred to and relied on order II 
Rule 2 and Order II Rule 3 C.P.C. Learned counsel submits that order II Rule 2 
sub-clause (1) provides that every suit shall include the whole of the claim which 
the plaintiff is entitled to make in respect of the cause of action. The cause of 
action according to Order II Rule 2 sub-clause (1) is one cause of action. What is 
required by Order II Rule 2 sub-clause (1) is that every suit shall include the whole 
of the claim on the basis of a cause of action. Order II Rule 2 cannot be read in a 
manner as to permit clubbing of different causes of action in a suit. Relying on 
Order II Rule 3 learned counsel for the appellant submits that  joinder of causes    
of  action is permissible. A perusal of sub-clause (1) of Order II Rule 3 provides 
that plaintiff may unite in the same suit several causes of action against the same 
defendant, or the same defendants jointly. What is permissible is to unite in the 
same suit several causes of action against the same defendant, or the same 
defendants jointly. In the present case suit is not against the same defendant or the 
same defendants jointly. As noticed above there are different set of defendants 
who have different causes of actions. 
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34. We do not find any merit in this appeal, the appeal is dismissed 
accordingly.

STATE OF M.P.             …Appellant

31. Learned counsel has lastly submitted that defendant Nos. 7 and 8 in their 
application having not questioned the cause of action for which suit was filed, the 
submission raised on behalf of the counsel for the respondent that suit was bad for 
misjoinder of the causes of action cannot be allowed to be raised. 

Mr. Justice Hemant Gupta

 Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act 
(33 of 1989), Section 3(1)(xi) and Constitution – Article 142 – Quantum of 
Punishment – Minimum Sentence – Held – Where minimum sentence is 
provided for an offence, Court cannot impose less than the minimum 
sentence – Provisions of Article 142 of Constitution cannot be restored to 
impose sentence less than the minimum sentence contemplated by Statute – 
Appeal allowed.          (Para 8 & 9)

33. We, thus, are of the view that the trial court has rightly allowed the 
application filed by the defendant Nos.7 and 8. The High court did not commit any 
error in dismissing the writ petition filed by the appellant challenging the order of 
the trial court. 

32. It is relevant to notice in the application filed by defendant Nos. 7 and 8, 
the heading of the application itself referred to "mis-joinder of parties and causes 
of action". In Para (1) of the application, it was categorically mentioned that there 
was mis-joinder of parties and causes of action. The trial court in its order dated 
17.08.2011 has also clearly held that plaintiff has clubbed different causes of 
action which is to be deleted from the present suit. The trial court further held that 
the plaintiff is not justified in including different properties and separate cause of 
actions combining in single suit.

Appeal dismissed.

I.L.R. [2019] M.P. 1195 (SC)

Before Mr. Justice Dr. Dhananjaya Y. Chandrachud & 

Cr.A. No. 208/2019 decided on 8 February, 2019

SUPREME COURT OF INDIA 

Vs.

VIKRAM DAS                                …Respondent
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 (2012) 7 SCC 80, (1997) 8 SCC 713, (2004) 4 SCC 590, (1979) 2 SCC 
279, (2017) 2 SCC 198, (1974) 4 SCC 222.

3.  In appeal, the High Court has recorded the statement of the counsel for the 
respondent that he does not wish to press the appeal on merit and confines his 
argument to the sentence part only. It was on such statement; the appeal was 
disposed of. The relevant extract from the order of the High Court reads as under:- 

J U D G M E N T

 vuqlwfpr tkfr vkSj vuqlwfpr tutkfr ¼vR;kpkj fuokj.k½ vf/kfu;e ¼1989 
dk 33½] /kkjk 3¼1½¼xi½ ,oa lafo/kku & vuqPNsn 142 & naM dh ek=k & U;wure n.Mkns'k

Cases referred:

The Judgment of the Court was delivered by :
HEMANT GUPTA, J.:- The State is in appeal challenging the Order dated 
08.05.2012 passed by the High Court of Judicature of Madhya Pradesh at 
Jabalpur, sentencing the respondent for an offence under Section 3(1)(xi) of the 

1
Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Act, 1989  
to the sentence already undergone, but enhancing the fine from Rs. 500/- to 
Rs. 3000/-.

2.       The aforesaid Order of the High Court was passed in appeal filed by the 
respondent herein against the Order dated 12.03.2007 passed by the trial court 
whereby the respondent was convicted for the offence under Section 3(1)(xi) of 
the Act and was sentenced to undergo rigorous imprisonment for six months with 
fine of Rs. 500/-. 

"(2)  Learned counsel for the appellant, at the outset, submitted that 
he does not wish to press the appeal on merit and confine his arguments 
to the sentence Part only. He has challenged only quantum of 
punishment. He has submitted that, appellant has deposited the fine 
amount of Rs. 500/- and has been undergone sentence for 11 days during 
the course of trial......

(5)  Accordingly, the appeal filed by the appellant is partly allowed. 
The order of conviction passed against the appellant is maintained. 
However, the sentence of six months R.I. awarded to the appellant is 
modified to the extent of sentence already undergone by him. His jail 
sentence is hereby set aside. The fine of Rs. 500/- imposed by the trial 
court is hereby enhanced to Rs. 3,000/- (Rs. Three Thousand only)......"
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4.  Section 3(1) of the Act provides for a punishment for a term which shall 
not be less than six months but which may extend to five years and with fine. 
Therefore, the only question is whether the High Court could award sentence less 
than the minimum sentence contemplated by the Statute. The relevant Section 
3(1)(xi), as it existed prior to amendment by Central Act No. 1 of 2016, reads as 
under:- 

"3.  Punishments for offences of atrocities.- (1) Whoever, not being 
a member of a Scheduled Caste or a Scheduled Tribe, --

"27. The submission of the learned counsel for the appellants, if we 
correctly understand, in essence, is that the power under Article 142 of 
the Constitution should be invoked. In this context, we may refer with 
profit to the decision of this Court in Vishweshwaraiah Iron & Steel Ltd. 

3v. Abdul Gani  wherein it has been held that the constitutional powers 
under Article 142 of the Constitution cannot, in any way, be controlled 
by any statutory provision but at the same time, these powers are not 
meant to be exercised when their exercise may come directly in conflict 
with what has been expressly provided for in any statute dealing 
expressly with the subject. It was also made clear in the said decision that 
this Court cannot altogether ignore the substantive provisions of a 
statute. 

xxx      xxx     xxx 

 ................

 ................

(xi)  assaults or uses force to any woman belonging to a Scheduled 
Caste or a Scheduled Tribe with intent to dishonour or outrage her 
modesty;

Shall be punishable with imprisonment for a term which shall not 
be less than six months but which may extend to five years and 
with fine."

5.     Learned counsel for the appellant relies upon judgment of this  Court 
2in Narendra Champaklal Trivedi v. State of Gujarat  wherein an argument 

raised by the appellant was rejected that sentence less than minimum 
sentence can be awarded in exercise of the powers conferred under Article 
142 of the Constitution. The Court held as under:-

State of M.P. Vs. Vikram Das (SC) 1197I.L.R.[2019]M.P.
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30. In view of the aforesaid pronouncement of law, where the 
minimum sentence is provided, we think it would not be at all 
appropriate to exercise jurisdiction under Article 142 of the 
Constitution of India to reduce the sentence on the ground of the 
so-called mitigating factors as that would tantamount to 
supplanting statutory mandate and further it would amount to 
ignoring the substantive statutory provision that prescribes 
minimum sentence for a criminal act relating to demand and 
acceptance of bribe. The amount may be small but to curb and 
repress this kind of proclivity the legislature has prescribed the 
minimum sentence. It should be paramountly borne in mind that 
corruption at any level does not deserve either sympathy or 
leniency. In fact, reduction of the sentence would be adding a 
premium. The law does not so countenance and, rightly so, 
because corruption corrodes the spine of a nation and in the 
ultimate eventuality makes the economy sterile."

46.  In State v. Ratan Lal Arora , this Court was considering the grant of benefit 
5

of Probation of the Offenders Act, 1958  to a convict of the offences under 
6Prevention of Corruption Act, 1988 . It was held that in cases where an enactment 

enacted after the Probation Act prescribes minimum sentence of imprisonment, 
the provisions of the Probation Act cannot be invoked. The Court held as under:-

"12. That apart, Section 7 as well as Section 13 of the Act provide for a 
minimum sentence of six months and one year respectively in addition 
to the maximum sentences as well as imposition of fine. Section 28 
further stipulates that the provisions of the Act shall be in addition to and 
not in derogation of any other law for the time being in force. In the case 

7of Supdt., Central Excise v. Bahubali  while dealing with Rule 
126-P(2)(ii) of the Defence of India Rules which prescribed a minimum 
sentence and Section 43 of the Defence of India Act, 1962 almost similar 
to the purport enshrined in Section 28 of the Act in the context of a claim 
for granting relief under the Probation Act, this Court observed that in 
cases where a specific enactment enacted after the Probation Act 
prescribes a minimum sentence of imprisonment, the provisions of the 
Probation Act cannot be invoked if the special Act contains any 
provision to enforce the same without reference to any other Act 
containing a provision, in derogation of the special enactment, there is 
no scope for extending the benefit of the Probation Act to the 

accused......." "
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"19. The learned counsel would submit that the legislature has stipulated 
for imposition of sentence of imprisonment for a term which shall not be 
less than six months and the proviso only states that sentence can be 
reduced for a term of less than six months and, therefore, it has to be 
construed as minimum sentence. The said submission does not impress 

10us in view of the authorities in Arvind Mohan Sinha  and Ratan Lal 
11

Arora . We may further elaborate that when the legislature has 
prescribed minimum sentence without discretion, the same cannot be 
reduced by the courts. In such cases, imposition of minimum sentence, 
be it imprisonment or fine, is mandatory and leaves no discretion to the 
court. However, sometimes the legislation prescribes a minimum 
sentence but grants discretion and the courts, for reasons to be recorded 
in writing, may award a lower sentence or not award a sentence of 
imprisonment. Such discretion includes the discretion not to send the 
accused to prison. Minimum sentence means a sentence which must be 
imposed without leaving any discretion to the court. It means a quantum 
of punishment which cannot be reduced below the period fixed. If the 
sentence can be reduced to nil,  then the statute does not prescribe a 
minimum sentence. A provision that gives discretion to the court not to 
award minimum sentence cannot be equated with a provision which 
prescribes minimum sentence. The two provisions, therefore, are not 
identical and have different implications, which should be recognised 
and accepted for the PO Act.

24. At this juncture, the learned counsel for the respondents would 
submit that no arguments on merits were advanced before the appellate 
court except seeking release under the PO Act. We have made it clear 
that there is no minimum sentence, and hence, the provisions of the PO 
Act would apply. We have also opined that the court has to be guided by 
the provisions of the PO Act and the precedents of this Court. Regard 
being had to the facts and circumstances in entirety, we are also inclined 
to accept the submission of the learned counsel for the respondents that it 
will be open for them to raise all points before the appellate court on 
merits including seeking release under the PO Act.” 

87.  In the case of Mohd. Hashim v. State of Uttar Pradesh and Others , the 
question examined was in relation to minimum sentence provided for an offence 

9under Section 4 of the Dowry Prohibition Act, 1961 , providing for minimum 
sentence of six months. It was held that benefit of the Probation Act cannot be 
extended where minimum sentence is provided. The Court held as under:-

State of M.P. Vs. Vikram Das (SC) 1199I.L.R.[2019]M.P.
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9Act of 1961
10(1974) 4 SCC 222
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BALVIR SINGH            …Appellant

8. In view of aforesaid judgments that where minimum sentence is provided 
for, the Court cannot impose less than the minimum sentence. It is also held that 
provisions of Article 142 of the Constitution cannot be resorted to impose 
sentence less than the minimum sentence.

10. Therefore, the present appeal is allowed. The order passed by the High 
Court is set aside. The respondent shall undergo the remaining sentence imposed 
by the trial court for an offence under  Section 3(1)(xi) of the Act. The respondent 
shall surrender before the Court within four weeks.

SUPREME COURT OF INDIA 

Appeal allowed.

Cr.A. No. 1115/2010 decided on 19 February, 2019

Vs.

Before Ms. Justice R. Banumathi & Mr. Justice R. Subhash Reddy

9. The conviction has not been disputed by the respondent before the High 
Court as the quantum of punishment alone was disputed. Thus, the High Court 
could not award sentence less than the minimum sentence contemplated by the 
Statute in view of the judgments referred to above.

STATE OF M.P.                                 …Respondent

(Alongwith Cr.A. Nos. 1116/2010 & 1119/2010)

 A. Penal Code (45 of 1860), Section 302 & 341 r/w 34 and Arms Act 
(54 of 1959), Section 25(1A) & 27 – Eye Witnesses & Medical Evidence – Minor 
Contradictions – Held – Alleged inconsistencies between evidence of eye 
witnesses and medical evidence are minor contradictions – Consistent 
version of eye witnesses cannot be decided/doubted on touchstone of medical 
evidence – Oral evidence has to get primacy since medical evidence is 
basically opinionative – Further, when case is based on eye witnesses, 
indecisive opinion given by experts (FSL Report) regarding arms, would not 
effect prosecution case – Conviction of A-1 affirmed.  (Paras  25 to 27 & 30)

 d- n.M lafgrk ¼1860 dk 45½] /kkjk 302 o 341 lgifBr /kkjk 34 ,oa 
vk;q/k vf/kfu;e ¼1959 dk 54½] /kkjk 25¼1,½ o 27 & p{kqn'khZ lk{khx.k o fpfdRlh; 
lk{; & ekewyh fojks/kkHkkl
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 [k- n.M lafgrk ¼1860 dk 45½] /kkjk 302 o 341 lgifBr /kkjk 34 & 
lkekU; vk'k; & vfHk;qDr dk vkpj.k

 x- nkf.Md i)fr & p{kqn'khZ lk{khx.k & folaxfr;k¡

 B. Penal Code (45 of 1860), Section 302 & 341 r/w 34 – Common 
Intention – Conduct of Accused – Held – Regarding money transactions, 
previous enmity between A-1 and deceased and 2-3 days prior to incident 
there was arguments and quarrel between them – During incident, A-2 and 
A-3 only alleged to caught hold of deceased – They have not attacked the 
deceased – Inference of common intention is to be drawn from conduct of 
accused – No evidence by prosecution that there was prior meeting of minds 
and that A-2 and A-3 were having knowledge that their brother A-1 was 
armed with Katta and would be committing murder of deceased – 
Conviction of A-2 and A-3 u/S 302/34 & 341 IPC is set aside.   (Paras 37 to 39)

C. Criminal Practice – Eye Witnesses – Discrepancies – Held – 
Power of observation differs from person to person witnessing an attack – 
While the prime event of attack and weapon are observed by a person, other 
minute details of number of blows, the distance from which fire was shot 
might go unnoticed – Truthfulness of evidence of eye witnesses cannot be 
doubted on ground of minor contradictions and discrepancies. 

(Para 14 & 16)

Cases referred:

 1988 Supp SCC 241, (2009) 12 SCC 546, (1999) 8 SCC 649, (2017) 14 
SCC 614, (2003) 12 SCC 606, (1988) 4 SCC 302, (2004) 11 SCC 305, (2016) 15 
SCC 471, (1996) 10 SCC 79.
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J U D G M E N T

3. Informant Santosh (PW-2) lodged the complaint before the Police Station 
Bina on the basis of which FIR No.114/98 was lodged on 11.03.1998 at 06.00 PM 
against the appellants for the offence punishable under Sections 341, 294, 323, 
302, 506B, 34 IPC and under Section 3(2)(V) of the Scheduled Castes and 
Scheduled Tribes (Prevention of Atrocities) Act. Dr. P.K. Jain (PW-9) conducted 
the post-mortem of deceased Mohan Mehtar and opined that the death was due to 
gun-shot injury. The bullet hit the brain and cornea of left eye and remaining 
portion was completely missing. Gun powder was also found present in the eyes. 
Dr. Jain (PW-9) opined that death was caused due to brain centre present in the 
skull damaged due to the injuries sustained from the above cartridge which 
stopped the heart and respiration.

The Judgment of the Court was delivered by:-

2.  Briefly stated case of the prosecution is that on 11.03.1998 at about 05.30 
PM, Mohan Mehtar belonging to Scheduled Caste was going on motor cycle 
along with Santosh Rai (PW-2) and Kamal @ Kamlesh (PW-13) to Railway 
Colony. When they reached near Advocate Mishra's lane, accused Harnam Singh, 
Balvir Singh, Bhav Singh and Bharat Thakur stopped the motor cycle driven by 
Santosh Rai (PW-2). Accused Harnam Singh asked Mohan Mehtar to come down 
as they wanted to talk with him. When Mohan Mehtar came down from 
motorcycle, accused Bharat Thakur attacked Mohan with lathi on his back. When 
Mohan Mehtar ran towards Advocate Mishra's lane to save himself, he was caught 
hold by accused Balvir Singh and Bhav Singh and at that time, accused Harnam 
Singh fired with the country made pistol on the face of Mohan from very close 
distance and the bullet hit the brain and cornea of the left eye and Mohan died 
instantaneously on the spot. The incident was witnessed by Santosh Rai (PW-2), 
Devendra Rai (PW-3) and Kamal @ Kamlesh (PW-13) and others.

R. BANUMATHI, J.:- These appeals arise out of the judgment dated 26.08.2008 
passed by the High Court of Judicature at Madhya Pradesh at Jabalpur in and by 
which the High Court affirmed the conviction of the appellants (Accused No.1 to 
4) under Sections 341, 302 and 302 read with 34 IPC and the sentence of 
imprisonment for life imposed upon each of the accused. The High Court also 
affirmed the conviction of the appellant/accused Harnam Singh under Section 
25(1A) read with Section 27 of the Arms Act and the sentence of three years 
rigorous imprisonment imposed upon him.

4. The accused persons were arrested and on the basis of their disclosure 
statement recorded under Section 27 of the Evidence Act, country made pistol of 
0.315 bore was seized from the bottom shelf of the almirah in the house of accused 
Harnam Singh. The blood-stained clothes of Harnam Singh were also recovered. 
The seized pistol was sent to Forensic Science Laboratory, Sagar. Upon 
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The accused were acquitted of the charge under Sections 147, 148, 506B IPC and 
Section 3(2)(V) of the Scheduled Castes and Scheduled Tribes (Prevention of 
Atrocities) Act. The trial court acquitted accused Suraj from all the charges. Being 
aggrieved, the appellants have preferred appeal before the High Court which 
came to be dismissed by the impugned judgment. Being aggrieved, the appellants 
are before us. Accused Bharat Singh have not preferred any appeal before us.

examination of the weapon, the pistol was found to be in operative condition. The 
damaged copper cartridge which was recovered from the body of the deceased did 
not have barrel marks. The ballistic expert therefore opined that the barrel marks 
were not sufficient for decisive matching. Upon completion of investigation, 
charge sheet was filed against the accused for the offences punishable under 
Sections 147, 148, 149, 341, 294, 323, 506B, 302 IPC and under Section 25 read 
with Section 27 of the Arms Act and under Section 3(2)(V) of the Scheduled 
Castes and Scheduled Tribes (Prevention of Atrocities) Act in the court of Special 
Judge, Sagar, M.P.

5.  To bring home the guilt of the accused, prosecution has examined fourteen 
witnesses and marked number of documents. On the side of the accused, Babu Lal 
(DW-1) was examined who had stated that the occurrence took place at 03:30 PM 
on 11.03.1998 and he had not seen any of the accused on the spot at the relevant 
point of time. All the accused were questioned under Section 313 Cr.P.C. about the 
incriminating evidence and circumstances and the accused denied all of them 
stating that a false case has been filed against them.

6.  Upon consideration of oral and documentary evidence, the trial court 
convicted the accused and sentenced them to undergo imprisonment as under:-

7.  The learned counsel for the appellants inter alia submitted that it is a case 
of blind murder and that the FIR is ante dated as it contains the Inquest No.10/98 
and the eye witnesses were introduced in the FIR which suffers from 
manipulations. It was submitted that the medical evidence is completely contrary 
to the evidence adduced by eye witnesses on two counts namely:- (i) number of 
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Accused   Conviction  Sentence
Harnam Singh (A1)  Section 341 IPC  

Section 302 IPC
 

R.I. for one month
Life imprisonment with
fine of Rs.1,000/-

 
 

Section

 

25(1A)/27

 
of Arms Act

 

R.I for three years with fine 
of Rs.1,000/

-

 Balvir (A2) 

 
Bhav Singh (A3) 
Bharat Singh (A5)

Section 341 IPC 
Section 302/34 IPC

One month R.I.

 
Life imprisonment with
fine of Rs.1,000/- each



10. Santosh Rai (PW-2) and Kamal (PW-13) who were going along with 
deceased Mohan on the motor cycle, are the eye witnesses. The prosecution has 
also examined Devendra Rai (PW-3) as another eye witness. In his evidence, 
PW-2 stated that on 11.03.1998 at 05.30 PM, he was riding the motor cycle and 
deceased Mohan and Kamal (PW-13) were with him on the motor cycle. PW-2 
had stated that on being stopped by appellant Harnam Singh, Mohan got down 
from the motor cycle and accused Bharat gave him a blow of lathi on his back. 
After the deceased was so attacked with blow of lathi, there was scuffle and the 
deceased ran away towards Advocate Mishra's lane to save himself. PW-2 further 
stated that at that time appellant Harnam Singh exhorted to catch hold of Mohan 
and accused Balvir (A2) and Bhav Singh (A3) caught hold of Mohan. Appellant 
Harnam Singh went close to Mohan and shot him on his face with his country 
made pistol. PW-13 who was sitting behind Mohan on the motor cycle has also 
clearly spoken about the occurrence and thus corroborated the evidence of PW-2.

weapons used and the injuries; and (ii) distance from which the shot was fired. It 
was urged that as per the FSL Report, there was no sufficient barrel marks in the 
cartridge for decisive matching with the pistol allegedly recovered from the 
appellant Harnam Singh and this raises serious doubts about the occurrence and 
the involvement of appellant Harnam Singh. It was further submitted that as per 
the evidence of Babu Lal (DW-1), the incident took place at 03.30 PM and it was a 
blind murder and the High Court and the trial court failed to take into 
consideration the evidence of Babu Lal (DW-1). The learned counsel appearing 
for the appellants Balvir Singh and Bhav Singh urged that the eye witnesses PWs 
2, 3 and 13 are not reliable witnesses and the courts below erred in invoking 
Section 34 IPC for convicting appellants Balvir Singh and Bhav Singh under 
Section 302 IPC read with Section 34 IPC.

8. Taking us through the impugned judgment and other materials on record, 
the learned counsel appearing for the State submitted that the conviction of the 
appellants is based upon the evidence of eye witnesses Santosh Rai (PW-2), 
Devendra Rai (PW-3) and Kamal (PW-13) which is corroborated by the medical 
evidence and FSL Report and the conviction of the appellants-accused does not 
warrant any interference.

9. We have carefully considered the submissions of the learned counsel for 
the appellants and the State and perused the impugned judgment and the evidence 
and materials on record.

11.  Devendra Rai (PW-3) had also corroborated the evidence of PW-2 that he 
saw the motor cycle being stopped by appellant Harnam Singh and that he took 
Mohan towards the street. PW-3 stated that when Mohan got down, first blow of 
lathi was hit at his waist by accused Bharat and when Mohan ran towards the 
street, on being exhorted by Harnam Singh, accused Balvir Singh and Bhav Singh 
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14. Contention of the appellants is that the occurrence was a blind murder and 
testimony of the eye witnesses PWs 2, 3 and 13 are not reliable as the same suffers 
from material contradictions and inconsistencies. The alleged contradictions in 
the testimony of the eye witnesses that are being urged by the appellants are trivial 
i.e. with respect to the number of blows given to the deceased with lathi by 
accused Bharat Singh, part of the body where the bullet was shot and the distance 
from where Harnam Singh fired at Mohan etc. Such contradictions pointed out in 
the evidence of the three eye witnesses are minor which do not affect the core of 
the prosecution case. The discrepancies pointed out in the evidence of eye 
witnesses regarding the number of blows, the distance between appellant Harnam 
Singh and deceased Mohan and the part of the body of deceased where the bullet 
hit are may be due to normal errors of observation narrating the occurrence, which 
they have witnessed. The power of observation differs from person to person 
witnessing an attack. While the prime event of attack and the weapon are observed 
by a person, other minute details of number of blows, the distance from which the 
fire was shot might go unnoticed. So long as the evidence of eye witnesses is 
found credible and trustworthy, their evidence cannot be doubted on the ground of 
minor contradictions.

12. Case of prosecution is assailed on the ground that it was a blind murder 
and that there were actually no eye witness and the eye witnesses were introduced 
in the FIR which was prepared subsequently. There is no merit in the contention 
that there were no eye witnesses for the occurrence and that it was a blind murder. 
Santosh Rai (PW-2) and Kamal (PW-13) have explained as to how they happened 
to be with deceased Mohan by going along with him on the motor cycle. Likewise, 
PW-3 has also stated that at about 05.00 PM-06.00 PM, he had gone to the Jhansi 
Gate which is on the other side of the railway line and at that time, he saw PW-2, 
PW-13 and Mohan coming on the motor cycle. The presence of all the three 
witnesses as spoken by them is natural and both the courts below held that their 
evidence inspires confidence. It is pertinent to note that the FIR registered at 06.00 
PM on 11.03.1998 also contains the names of PW-2, PW-3 and PW-13. 

13. PWs 2, 3 and 13 had given a consistent and clear account of the incident.   
All the three eye witnesses have attributed specific overt act of beating the 
deceased with lathi to accused Bharat Singh, specific overt act of chasing the 
deceased and holding him by accused No.2-Balvir Singh and accused No.3-Bhav 
Singh and the specific overt act of firing at the deceased to accused No.1-Harnam 
Singh. Upon consideration of the evidence of eye witnesses PWs 2, 3 and 13, the 
trial court found that the evidence of the eye witnesses is credible and trustworthy.

caught hold of Mohan and appellant Harnam Singh fired at the face of Mohan 
from country made pistol. PW-3 had spoken about the presence of PW-2 and 
PW-13 at the scene of occurrence along with deceased Mohan.
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"13. ...... The discrepancies which do not shake the basic version of the 
prosecution case may be discarded. The discrepancies which are due to 
normal errors of perception or observation should not be given 
importance. The errors due to lapse of memory may be given due 
allowance. The court by calling into aid its vast experience of men and 
matters in different cases must evaluate the entire material on record by 
excluding the exaggerated version given by any witness. When a doubt 
arises in respect of certain facts alleged by such witness, the proper 
course is to ignore that fact only unless it goes into the root of the matter 
so as to demolish the entire prosecution story. The witnesses nowadays 
go on adding embellishments to their version perhaps for the fear of their 
testimony being rejected by the court. The courts, however, should not 
disbelieve the evidence of such witnesses altogether if they are 
otherwise trustworthy ......".

16. The well-settled principle that minor discrepancies in the oral testimony 
of the witnesses do not affect the trustworthiness of the witnesses, has been 
reiterated in Annareddy Sambasiva Reddy and Others v. State of Andhra Pradesh 
(2009) 12 SCC 546 and Rammi alias Rameshwar v. State of M.P. (1999) 8 SCC 
649. In the present case, the contradictions pointed out in the evidence of Santosh 
Rai (PW-2), Devendra Rai (PW-3) and Kamal (PW-13) are only normal 
discrepancies which are due to normal errors of observation which, in our view, 
do not affect the trustworthiness of these witnesses.

17. Credibility of Devendra Rai (PW-3) is assailed on the ground that he is 
involved in about 10-15 criminal cases including a murder case. During his cross-
examination, a suggestion was put to him that accused No.2-Balvir Singh had 
given testimony against PW-3 and he has enmity towards Balvir Singh and his 
family and therefore, he is falsely deposing against the accused Nos.1 to 3 who are 
real brothers. It was also suggested to PW-3 that his father has registered a case 
against accused Harnam Singh and Balvir Singh and that they were acquitted in 
the said case about which PW-3 denied having any knowledge. PW-3 has denied 
being involved in any criminal case; however, he has admitted that proceedings 
under Section 110 Cr.P.C. were initiated against him. Testimony of PW-3 cannot 
be doubted on the ground that he is involved in criminal cases or that he is inimical 
towards Balvir Singh and Harnam Singh. It is pertinent to note that name of PW-3 
has been mentioned even in the FIR that he had gone with deceased Mohan on the 
motor cycle. The antecedents of the prosecution witnesses cannot be the ground 
for doubting their version. This is all the more so, when the courts below have 
recorded concurrent findings of fact holding that the testimony of the witnesses is 
credible and acceptable.

15.    It is fairly well settled that the minor discrepancies in the evidence of the 
eye-witnesses do not shake their trustworthiness. In Appabhai and Another v. 
State of Gujarat 1988 Supp SCC 241, the Supreme Court held as under:-
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21.  Re: Contention - Inconsistency between the Medical Evidence and 
Oral Evidence - In his evidence, PW-2 has stated that Harnam Singh fired shot at 
Mohan's face and PWs 3 and 13 stated that Harnam Singh fired at the left eye of 

18. Re: Contention - Mention of Inquest Number in the FIR The learned 
counsel appearing for appellant Harnam Singh has drawn our attention to the FIR 
- Column No.11, Inquest Report - Case No.10/98 and contended that the FIR 
contains the Inquest No.10/98 whereas the number of FIR has not been mentioned 
in the Inquest Report. It was urged that the very mention of Inquest Number in the 
FIR and non-mentioning of FIR Number in the Inquest Report raises serious 
doubt about the time and the manner of occurrence as alleged by the prosecution. 
Refuting the said contention, the learned counsel appearing for the State 
submitted that the FIR which gives an option to mention inquest number as 
against that column in the printed form, inquest number was handwritten and it 
cannot be said that the FIR was registered subsequent to the inquest.

19. FIR is a printed format which contains Column No.11 - "Inquest Report". 
Column No.11 of the FIR, of course, contains the Inquest No.10/98.  Merely 
because the  FIR contains  inquest number, it cannot be said that the FIR was 
registered subsequent to the inquest. In State of Uttar Pradesh v. Ram Kumar and 
others (2017) 14 SCC 614, the Supreme Court held that "the mere fact that on the 
inquest report FIR No. was written by different ink cannot be the basis for 
observing that the FIR was ante-timed or ante-dated". On being questioned, 
Investigating Officer S.D. Khan (PW-14) has stated that he has registered the 
Inquest Report 10/98 with regard to the death of deceased Mohan under Section 
174  Cr.P.C. As seen from the evidence of PW-2, after the occurrence, dead body 
of Mohan was lying twenty yards away from the road and he went to the police 
station to lodge the complaint via Lallu fourway and Sarvodya fourway. The 
inquest being done at the spot and FIR being registered at the Police Station under 
Sections 302, 506B, 341, 294, 323, 34 IPC and Section 3(2)(V) of Scheduled 
Castes and Scheduled Tribes (Prevention of Atrocities) Act, mention of inquest 
number in the FIR does not affect the prosecution case nor does it affect the 
credibility of the eye witnesses.

20.  Delay in FIR - For the occurrence on 11.03.1998 at 05.30 PM, FIR 
No.114/98 was registered on the same day at 06.00 PM. As per the evidence of 
Constable Radhey Shyam (PW-10), FIR was handed over before the Court of 
JMFC, Bina on 12.03.1998. So far as the contention regarding delay in receipt of 
the FIR in the court, the trial court held that not sending the FIR immediately to the 
Court after its registration, cannot be put against the prosecution case since after 
05.30 PM, the court timing gets over and in these circumstances, production of 
FIR before the Court on the next day during the court timings does not indicate 
that the FIR is ante dated. The case of prosecution, in our view, cannot be doubted 
on the ground of delay in receipt of the FIR in the court.
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25.  Apart from the gunshot injuries which caused the death, there were nine 
other injuries found on the body of deceased Mohan. Mohan sustained bruise on 
the left arm, left side of the chest; contusion and lacerated wound in the middle of 
the head and incised wound on the left side of the chin. Dr. Jain (PW-9) opined that 
the injuries sustained by the deceased on his back and arms were of different 

23. Of course, PW-2 has stated that when Harnam Singh fired, he was at a 
distance of 1-2 yards away from Mohan; but PWs 3 and 13 have clearly stated that 
the deceased was held by appellants Balvir Singh and Bhav Singh and Harnam 
Singh fired at the deceased from a close distance. As pointed out earlier, accused 
Balvir Singh and Bhav Singh were said to be holding the hands of the deceased 
and it is possible that the gun shot hit at the eyes of Mohan. All three eye witnesses 
have consistently stated that Harnam Singh fired the gunshot at the face of 
Mohan. The variation in the evidence of PW-2 as to the distance from which the 
bullet was fired cannot be said to be fatal affecting the prosecution case.

Mohan. As pointed out earlier, in his evidence, Dr. P.K. Jain (PW-9) stated that the 
cornea and remaining part of the left eye was completely missing and a bullet was 
found near the cerebellum. Gun powder was found present in the eyes of the 
deceased. PW-9 opined that the cause of death was due to damage of brain centre 
present in the skull due to injuries caused by the cartridge which resulted in 
stoppage of heart beat and respiration. As per the opinion of Dr. Jain (PW-9), death 
was caused mainly due to bullet hit in the brain. On being questioned, PW-9 stated 
that the fire was from a close distance as seen from the presence of gun powder in 
the left eye of the deceased. Dr. Jain has opined that since there were marks of 
gunshot around the left eye, the shot must have been fired from very close distance 
of about one foot.

22. Contention of the appellant is that PW-2 in his evidence stated that 
Harnam Singh was about 1-2 yards away from deceased Mohan at the time when 
the bullet was fired. It was therefore contended that the contradictions regarding 
the distance from which the accused Harnam Singh fired at Mohan raises serious 
doubts about the prosecution case.

24. It has been urged by the learned counsel for the appellant Harnam Singh 
that the doctor who conducted the post-mortem had not marked the track of the 
bullet in his report. It was submitted that when the deceased was shot, the position 
of his face was upwards and when the face is up, it is doubtful that Harnam Singh 
could have fired at the eyes of the deceased. As pointed out by the trial court, 
during the course of scuffle and when the deceased was running away to save 
himself, the position of the face of deceased cannot be ascertained as being 
upwards or not so as to doubt the prosecution version that the gunshot hit at the left 
eye of Mohan. The above contention advanced on the basis of the opinion of the 
doctor cannot affect the oral evidence of the eye witnesses.

1208 I.L.R.[2019]M.P.Balvir Singh Vs. State of M.P. (SC)



"17. So far as the alleged variance between medical evidence and ocular 
evidence is concerned, it is trite law that oral evidence has to get primacy 
and medical evidence is basically opinionative. It is only when the 
medical evidence specifically rules out the injury as is claimed to have 
been inflicted as per the oral testimony, then only in a given case the 
court has to draw adverse inference."

26. It is well settled that the oral evidence has to get primacy since medical 
evidence is basically opinionative. In Ramanand Yadav v. Prabhu Nath Jha and 
others (2003) 12 SCC 606, the Supreme Court held as under:-

The same principle was reiterated in State of U.P. v. Krishna Gopal and another 
(1988) 4 SCC 302, where the Supreme Court held "that  eyewitnesses' account  
would require a careful independent assessment and evaluation for their 
credibility which should not be adversely prejudged making any other evidence, 
including medical evidence, as the sole touchstone for the test of such credibility."

shapes and therefore, there is a possibility that they must have been caused by 
different weapons. In an attack on the person, the nature of injuries sustained 
depends upon the manner of attack and how the person was positioned and the 
resistance offered by him. Mohan was indiscriminately attacked by accused 
Bharat Singh with lathi and there is possibility of the deceased sustaining injuries 
of different shapes. Merely because deceased Mohan sustained injuries of 
different shapes, on the opinionative medical evidence, the consistent evidence of 
eye witnesses cannot be doubted.

27. The inconsistencies pointed out in the evidence of eye- witnesses inter se 
and the alleged inconsistencies between the evidence of eye-witnesses and that of 
the medical evidence are minor contradictions and they do not shake the 
prosecution case. The evidence of eye witnesses are the eyes and ears of justice. 
The consistent version of PWs 2, 3 and 13 cannot be decided on the touchstone of 
medical evidence.

29. Ext.-P30 is the FSL report as per which the pistol (Article 'A') is a country 
made pistol which was found to be in operative condition and the testing was 
successfully done. The bullet recovered from the body of deceased Mohan was 
marked as EB1. In the FSL report, expert opined that the barrel marks found on the 
cartridge were not sufficient for decisive matching. The FSL report reads as 
under:-

28. Recovery of pistol and FSL report - Based on the confessional statement 
of appellant-Harman Singh, a country made pistol (Article 'A') was recovered 
from the bottom shelf of the almirah in the house of appellant-Harman Singh. 
Recovery of country made pistol from the house of appellant-Harman Singh is 
proved by the evidence of IO S.D. Khan (PW-14).
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"Exhibit A1 is one Country Made Pistol, which is made to fire 0.315" 
bore Cartridge. It is in working condition. It's Barrel is found to have 
remnants of firing. It is not possible to say with scientific certainty the 
last time this was fired. It can be fired to cause injury likely to cause 
death. 

30. Learned counsel appearing for the appellant-Harnam Singh submitted 
that as per the FSL report, the experts could not give a definite opinion that 
whether the bullet has been fired from the country made pistol recovered from 
appellant-Harman Singh or any other similar pistol like the said pistol. It was 
therefore, submitted that the prosecution has failed to prove that the recovered 
bullet from the body of deceased has been fired from the pistol  (Article 'A') and 
therefore, the overt-act of firing cannot be attributed to appellant-Harnam Singh. 
In the FSL report, it is stated that bullet was "a fired and partially damaged 
Copper Cartridge/Soft Point Bullet with blood like substance on the same".  The 
FSL report further states that the cartridge does not have marks of regular rifling 
and the barrel marks found are not sufficient for decisive matching. All that the 
FSL report states is that the barrel marks are not sufficient to give decisive 
matching. When the case of the prosecution is based on the eye-witnesses, the 
indecisive opinion given by the experts would not affect the prosecution case.

Exhibit EB1 is one 0.315" bore cartridge like bullet. It is copper 
jacketed/of soft point and is partially damaged. It does not have marks of 
regular firing. It has barrel marks which are not sufficient. Thus in 
absence of matching it is not possible to say whether this is fired from 
Exhibit A1 or any other similar pistol like Exhibit A1." [underlining 
added]

From the FSL report (Ext.-P30), it is made clear that the pistol recovered from 
accused Harnam Singh was in working condition and that the fatal injuries could 
be caused from using the said country made pistol (Article 'A') recovered from 
appellant-Harman Singh.

31. The next point falling for consideration is whether the trial court and the 
High Court were right in convicting the accused Nos.2 and 3 under Section 302 
IPC read with Section 34 IPC that they have acted in furtherance of common 
intention in committing the murder of Mohan.

32. Common intention  of Accused Nos.2  and  3:-  As discussed earlier, eye 
witnesses PWs 2, 3 and 13 have consistently stated that on being attacked by 
accused Bharat with lathi on the back, when deceased Mohan ran towards the 
street, accused No.2-Balvir Singh and accused No.3-Bhav Singh ran after him 
and said to have caught hold of Mohan and at that time, Harnam Singh fired from 
the country made pistol on the face of Mohan. Case of the prosecution is that 
accused Nos.2 and 3 were present along with Harnam Singh and accused Bharat 
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33. To invoke Section 34 IPC, it must be established that the criminal act was 
done by more than one person in furtherance of common intention of all. It must, 
therefore, be proved that: (i) there was common intention on the part of several 
persons to commit a particular crime, and (ii) the crime was actually committed 
by them in furtherance of that common intention. The essence of liability under 
Section 34 IPC is simultaneous conscious mind of persons participating in the 
criminal action to bring about a particular result. Minds regarding sharing of 
common intention gets satisfied when an overt act is established qua each of the 
accused. Common intention implies pre-arranged plan and acting in concert 
pursuant to the  pre-arranged  plan.  Criminal  act mentioned in Section 34 IPC is 
the result of the concerted action of more than one person and if the said result was 
reached in furtherance of common intention, each person is liable for the offence 
as if he has committed the offence by himself. 

"12. .....As a general principle in a case of criminal liability it is the 
primary responsibility of the person who actually commits the offence 
and only that person who has committed the crime can be held guilty. By 
introducing Section 34 in the Penal Code the legislature laid down the 
principle of joint liability in doing a criminal act. The essence of that 
liability is to be found in the existence of a common intention connecting 
the accused leading to the doing of a criminal act in furtherance of such 
intention. Thus, if the act is the result of a common intention then every 
person who did the criminal act with that common intention would be 
responsible for the offence committed irrespective of the share which he 
had in its perpetration. Section 34 IPC embodies the principle of joint 
liability in doing the criminal act based on a common intention. 
Common intention essentially being a state of mind it is very difficult to 
procure direct evidence to prove such intention. Therefore, in most cases 
it has to be inferred from the act like, the conduct of the accused or other 
relevant circumstances of the case. The inference can be gathered from 
the manner in which the accused arrived at the scene and mounted the 
attack, the determination and concert with which the attack was made, 
and from the nature of injury caused by one or some of them. The 
contributory acts of the persons who are not responsible for the injury 
can further be inferred from the subsequent conduct after the attack. In 
this regard even an illegal omission on the part of such accused can 

34.   Observing that the inference of common intention is to be drawn from the 
conduct of the accused, in Ramesh Singh alias Phooti v. State of A.P. (2004) 11 
SCC 305, the Supreme Court held as under:-

who were armed with pistol and lathi respectively. The appellants Balvir Singh 
and Bhav Singh were unarmed and when Mohan ran towards the street, on 
exhortation by Harnam Singh, accused Nos.2 and 3 ran after Mohan and caught 
hold of him.
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37.  Deceased Mohan and accused Harnam Singh were working in the 
railways and regarding the money transactions, there was enmity between them. It 
is brought in evidence through PW-2 that 2-3 days prior to the incident, there were 
arguments and quarrel between accused Harnam Singh and deceased Mohan near 
the house of PW-2. Accused No.2-Balvir Singh and accused No.3-Bhav Singh are 
the real brothers of accused No.1-Harnam Singh. Though it is stated that accused 
Nos.2 and 3 were present along with accused Harnam Singh, the fact remains that 
they were not armed. After being hit by accused Bharat on the back when Mohan 
ran, accused Nos.2 and 3 are alleged to have followed him and accused Balvir 
Singh allegedly caught the right arm of Mohan and accused Bhav Singh held the 
left arm of Mohan. It is also brought in evidence that accused Bharat was giving 
lathi blows to Mohan even when he was running. If accused Nos.2 and 3 have 
shared the common intention, they would also have attacked the deceased; but 
they were only alleged to have caught hold of the deceased. The prosecution did 
not bring in evidence that there was prior meeting of minds and that accused Nos.2 
and 3 were having knowledge that their brother accused Harnam Singh was armed 
with katta. The evidence adduced by the prosecution is not convincing to hold that 
accused Nos.2 and 3 also shared the common intention with the accused Harnam 
Singh and other accused Bharat in committing the murder of Mohan. Conviction 
of accused Nos. 2 and 3 under Section 302 read with Section 34 IPC is, therefore, 
liable to be set aside.

35. In the light of above principles, let us consider whether the prosecution has 
proved that accused Nos.2 and 3 had the common intention and acted in 
furtherance of the common intention. Initially, there were five accused and the 
accused were charged under Sections 147 and 149 IPC along with other charges. 
Since accused Suraj was acquitted of the charges, placing reliance upon Dhanna v. 
State of M.P. (1996) 10 SCC 79, the trial court invoked Section 34 IPC to convict 
accused Nos.2 and 3 under Section 302 IPC read with Section 34 IPC.

The decision in Ramesh Singh was referred to in Balu @ Bala Subaramaniam and 
another v. State (UT of Pondicherry) (2016) 15 SCC 471.

indicate the sharing of common intention. In other words, the totality of 
circumstances must be taken into consideration in arriving at the 
conclusion whether the accused had the common intention to commit an 
offence of which they could be convicted. (See Noor Mohammad Mohd. 
Yusuf Momin v. State of Maharashtra (1970) 1 SCC 696)"

36. Whether the courts below were right in convicting accused Nos.2 and 3 by 
invoking Section 34 IPC, is the point falling for consideration?

38. Conviction of the appellant/accused No.1 Harnam Singh under Sections 
302 IPC, 341 IPC and Section 25(1A) read with Section 27 of the Arms Act and 
the sentence of life imprisonment imposed upon him is affirmed and Criminal 
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Order accordingly.

Vs.

I.L.R. [2019] M.P. 1213 (DB)

W.A. No. 565/2019 (Gwalior) decided on 16 April, 2019

WRIT APPEAL
Before Mr. Justice Sanjay Yadav & Mr. Justice Vivek Agarwal

Appeal No.1119 of 2010 is dismissed. Accused Harnam Singh shall surrender 
himself within four weeks from the date of this judgment to serve the remaining 
sentence, failing which, he shall be taken into custody.

Cases referred:

39. Conviction of accused No.2-Balvir Singh and accused No.3-Bhav Singh 
under Section 302 IPC read with Section 34 IPC and Section 341 IPC is set aside 
and they are acquitted of the charges under Section 302 IPC read with Section 34 
IPC and Section 341 IPC and their appeals Criminal Appeal No.1115 of 2010 and 
Criminal Appeal No.1116 of 2010 are allowed. Bail bonds of the accused Balvir 
Singh and Bhav Singh shall stand discharged.

RUKSANA PATEL           …Appellant

STATE OF M.P.  & ors.  …Respondents                                                

 D.S. Raghuvanshi, for the respondent No. 3. 

 uxjikfydk ¼mik/;{k dk fuokZpu½ fu;e] e-iz-] 1998] fu;e 3¼3½ & lkr fnuksa 
dh uksfVl vof/k & mica/k dk vuuqikyu & izHkko 

 Municipalities (Election of Vice-President) Rules, M.P., 1998, Rule 3(3) 
– Seven Days Notice Period – Non-Compliance of Provision – Effect – Held – 
Petitioner participated in the meeting, thus has waived the condition as 
provided under Rule 3(3) of the Rules of 1998 – Non-compliance of such 
mandatory provision of dispatching seven days clear prior notice, has not 
caused any prejudice to petitioner who actually participated in election and 
lost the same – No irregularity nor illegality – Appeal dismissed.   (Para 8)

 Pratip Visoria, G.A. for the respondent Nos. 1 & 2/State. 
  S.K. Sharma, for the appellant. 

1968 M.P.L.J. 638, 2015 (4) M.P.L.J. 450, 2001 (2) M.P.L.J. 372, 1964 
AIR 1300, 1971 (1) SCC 619, AIR 1998 SC 492, (2004) 8 SCC 229.
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6.     On the other hand, learned counsel for the respondent State submits that 
learned Single Judge has dealt with the issue, inasmuch as the petitioner/appellant 
after having participated in the election process had waived her right and she is 
stopped from challenging the election of respondent No.4 in the light of the 
judgment of the Full Bench of this court in the case of Bhulin Dewangan Vs. State 
of M.P. as reported in 2001 (2) M.P.L.J. 372 in the following terms :-

"Notice of the meeting shall be dispatched to every councilor and 
exhibited at the council office at least seven clear days before the 
meeting."

O R D E R

VIVEK  AGARWAL, J:- This Writ Appeal under Section 2 of Madhya Pradesh 
Uchcha Nyalaya (Khand Nyayapeeth Ko Appeal) Adhiniyam, 2005 has been filed 
by the appellant/petitioner being aggrieved by the order dt.18.02.2019 passed in 
Writ Petition No.1118/2015, whereby the Writ Petition filed by the 
petitioner/appellant challenging the first meeting of Municipal Council, Ashok 
Nagar held on 06.01.2015, in which respondent No.4 was elected as Vice 
President on the ground that clear seven days' notice was not given, as required 
under Rule 3 of Madhya Pradesh Municipalities (Election of Vice-President) 
Rules, 1998 (hereinafter shall be referred to as the 'Rules of 1998') has been 
dismissed.

2.     It is submitted by the learned counsel for appellant that Chief Municipal   
Officer had issued notice dt.02.01.2015 informing the members for holding 
meeting to elect Vice President of the Municipality on 06.01.2015 and this notice 
is not in compliance of the provisions of law as Rule 3 (3) of the Rules of 1998 
provides as under :-

4. Reliance has also been placed on the Full Bench judgment of this High 
Court in the case of Farooq Mohammad Vs. State of M.P. and others as reported in 
2015 (4) M.P.L.J. 450, wherein relying on the judgment of the Division Bench of 
this High Court in the case of Awadh Bihari Pandey (supra), it has been held that 
dispatch of notice to every councilor seven clear days before is mandatory.

3. It is submitted that since there is violation of such provision, therefore, in 
terms of the judgment of the Division Bench of this High Court in the case of 
Awadh Behari Pandey Vs. State of M.P. and others as reported in 1968 M.P.L.J. 
638, wherein it has been held that provisions of Rule 3 of the Rules of 1998 are 
mandatory, the election of respondent No.4 is bad in law.

 The Order  of the Court  was passed by :

5. Placing reliance on such judgments it is submitted that since there was no 
clear notice of seven days, therefore, the proceedings to elect Vice President were 
vitiated and therefore the election of respondent No.4 is bad in law.
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Whether a provision falls under one category or the other is not easy of 
discernment, but in the ultimate analysis it depends upon the nature, 
scope and object of a particular provision. A workable test has been laid 
down by Justice Coleridge in Holmes v. Russell, (1841) 9 Dowl 487, 
which reads:

7.  This view finds support from the judgments of the Hon'ble Supreme Court 
in the case of Dhirendra Nath Gorai Vs. Sudhir Chandra Ghosh and others as 
reported in 1964 AIR 1300, Lachoo Mal Vs. Radhe Shyam as reported in 1971 (1) 
SCC 619, Martin and Harris Ltd. Vs. Vith Addl. Dist. Judge as reported in AIR 
1998 SC 492, Krishna Bahadur Vs. M/s Purna Theatre as reported in (2004) 8 
SCC 229, wherein it has been held that there are two exceptions to the general rule 
that non compliance of mandatory requirement results in nullification of the Act. 
One exception is when performance of the requirement is impossible; 
performance is then excused. Another exception is of waiver. In Dhirendra Nath 
Gorai (supra), Supreme Court has observed as under :-

"(7)  Even then, the question arises whether an act done in breach of 
the mandatory provision is per force a nullity. In Ashutosh Sikdar v. 
Behari Lal Kirtania, ILR 35 Cal 61 at p.72 Mookerjee, J., after referring 
to Macnamara on "Nullity and Irregularities", observed :

"....no hard and fast line can be drawn between a nullity and an 
irregularity; but this much is clear, that an irregularity is a 
deviation from a rule of law which does not take away the 
foundation or authority for the proceeding, or apply to its whole 
operation, whereas a nullity is a proceeding that is taken without 
any foundation for it, or is so essentially defective as to be of no 
avail or effect whatever, or is void and incapable of being 
validated."

"15.  The general rule is that non-compliance of mandatory 
requirement results in nullification of the Act. There are, however, 
several exceptions to the same. If certain requirements or conditions are 
provided by statute in the interest of a particular person, the 
requirements or conditions, although mandatory, may be waived by him 
if no public interest are involved and in such a case the act done will be 
valid even if the requirements or conditions have not been performed. 
This appears to be the reason for learned C.K.Perasad, J. in 
Dhumadhandin vs. State of M.P., 1997 (2) MPLJ 175 = 1997 (1) Vidhi 
Bhasvar 49 which was followed by R.S.Garg, J., in Mahavir Saket vs. 
Collector, Rewa, 1998 (2) JLJ 113 for holding that mere non-
compliance of the motion of no-confidence would not invalidate the 
whole proceedings."

"It is difficult sometimes to distinguish between an irregularity 
and a nullity; but the safest rule to determine what is an 
irregularity and what is a nullity is to see whether the party can 
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A waiver is an intentional relinquishment of a known right but obviously 
an objection to jurisdiction cannot be waived, for consent cannot give a 
court jurisdiction where there is none. Even if there is inherent 
jurisdiction, certain provisions cannot be waived. Maxwell in his book 
"On the Interpretation of Statutes", 11th Edn., at p. 375, describes the 
rule thus:

"Another maxim which sanctions the non-observance of a 
statutory provision is that cuilibet licet renuntiare juri pro se 
introducto. Everyone has a right to waive and to agree to waive 
the advantage of a law or rule made solely for the benefit and 
protection of the individual in his private capacity, which may 
be dispensed with without infringing any public right or public 
policy."

8.     In the present case since petitioner had participated in the meeting, thus had 
waived the condition as provided under Sub Rule (3) of Rule 3 of Rules of 1998, 
non- compliance of such mandatory provision can not be said to have caused any 
prejudice to the petitioner who had actually participated in the election of Vice 
President and lost such election. Therefore, we do not find any irregularity or 
illegality in the impugned order passed by the learned Single Judge calling for any 
interference. Writ Appeal fails and is dismissed.

Appeal dismissed.

The same rule is restated in "Craies on Statute Law", 6th Edn., at p. 269, 
thus :

"As a general rule, the conditions imposed by statutes which 
authorise legal proceedings are treated as being indispensable to 
giving the court jurisdiction. But if it appears that the statutory 
conditions were inserted by the legislature simply for the 
security or benefit of the parties to the action themselves, and 
that no public interests are involved, such conditions will not be 
considered as indispensable, and either party may waive them 
without affecting the jurisdiction of the court."

waive the objection; if he can waive it, it amounts to an 
irregularity; if he cannot, it is a nullity."
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RAJASTHAN PATRIKA PVT. LTD. (M/S.)  …Petitioner 

Vs.

STATE OF M.P. & ors.                            …Respondents

I.L.R. [2019] M.P. 1217 (DB)

 A. Working Journalists and Other Newspaper Employees 
(Conditions of Service) and Miscellaneous Provisions Act, (45 of 1955), Section 
17(1) & (2) and  Industrial Disputes Act (14 of 1947), Section 10 – Reference to 
Labour Court – Jurisdiction – State Government made reference for 
adjudication of dispute to Labour Court – Held – Section 17 is a Code in 
itself, if upon considering the claim of employee and response from employer, 
the question arises regarding the 'amount due' or 'employer-employee 
relationship', matter needs to be referred by State Government for 
adjudication before Labour Court – No fault with impugned orders – 
Petitions and appeals dismissed.        (Paras 11, 14 & 21)

 B. Working Journalists and Other Newspaper Employees 
(Conditions of Service) and Miscellaneous Provisions Act, (45 of 1955), Section 
17(2) and  Industrial Disputes Act (14 of 1947), Section 33(C)(2) – Held – On 
account of different language employees and mechanism provided in Section 
17(2) of Act of 1955, it is not pari materia to Section 33(C)(2) of the Act of 1947.

 d- Jethoh i=dkj vkSj vU; lekpkj&i= deZpkjh ¼lsok dh 'krsZa½ vkSj 
izdh.kZ mica/k vf/kfu;e] ¼1955 dk 45½] /kkjk 17¼1½ o ¼2½ ,oa vkS|ksfxd fookn 
vf/kfu;e ¼1947 dk 14½] /kkjk 10 & Je U;k;ky; dks funsZ'k & vf/kdkfjrk

W.P. No. 18372/2018 (Jabalpur) decided on 9 May, 2019

(Alongwith W.P. Nos. 4918/2019, 14432/2018, 14433/2018, 16588/2018, 
17918/2018, 17920/2018, 17937/2018, 17939/2018, 17941/2018, 17996/2018, 
18000/2018, 18057/2018, 18060/2018, 18085/2018, 18092/2018, 18097/2018, 
18127/2018, 18299/2018, 18303/2018, 18306/2018, 18307/2018, 18371/2018, 
18374/2018, 18376/2018, 18378/2018, 25282/2018, W.A. Nos. 1858/2018,  
1734/2018, 1859/2018, 1837/2018, 1101/2018, 1860/2018, 1099/2018, 
1097/2018, 1098/2018, 1839/2018, 1836/2018, 1840/2018, 1625/2018, 
1853/2018, 1857/2018, 1735/2018 & 1835/2018)

WRIT PETITION 
Before Mr. Justice Sujoy Paul & Mr. Justice Mohd. Fahim Anwar

    (Para 19)
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O R D E R 

 Navnidhi Parharya, for the employee in W.P. No. 18085/2018.

 Mohd. Ali with Lalji Kushwaha, appearing in W.P. No. 16588/2018.

 C. Industrial Disputes Act (14 of 1947), Section 10 – Reference – 
Nature & Scope – Held – Order of reference is in realm of an administrative 
act – Apex Court concluded that in making a reference u/S 10, appropriate 
government is doing an administrative act and not a judicial or quasi judicial 
act – Any factual foundation in order of Dy. Labour Commissioner or in 
reference order will not create any right in favour of any party – Labour 
Court will be free to adjudicate the matter on its own merits.   (Para 20)

Cases referred :

The Order of the Court was passed by :

 [k- Jethoh i=dkj vkSj vU; lekpkj&i= deZpkjh ¼lsok dh 'krsZa½ vkSj 
izdh.kZ mica/k vf/kfu;e] ¼1955 dk 45½] /kkjk 17¼2½ ,oa vkS|ksfxd fookn vf/kfu;e 
¼1947 dk 14½] /kkjk 33¼lh½¼2½

SUJOY PAUL, J.:- Regard being had to the similitude of the questions involved, 
on the joint request of the parties, the matters are analogously heard on admission 

 x- vkS|ksfxd fookn vf/kfu;e ¼1947 dk 14½] /kkjk 10 &  funsZ'k & Lo:i 
,oa foLrkj

 Sanjay Kaushal assisted by Uttam Maheshwari, appearing in W.A. No. 
1101/2018.  

 Ketan Vishwnar, for the respondent No. 3 in W.P. No. 18091/2018. 

AIR 1958 SC 507, 1993 (1) LLN 373, CWP No. 16275/2018 decided on 
25.03.2019 (High Court of Punjab and Haryana), 1987 (3) SCC 507, MP-311-
1980 decided on 28.07.1980 (DB), 1980 Lab IC 684, 2000 (3) MPHT 240, 2017 
(8) SCC 435, 1977 (2) SCC 256, 2016 (3) MPLJ 15, 2009 (10) SCC 293, AIR 
1953 SC 53, (1978) 3 SCC 353. 

 Praveen Dubey, Dy. A.G. with J.K. Pillai, Govt. & S.P. Mishra, G.A. 

 Ashok Shrivastava, for the respondent No. 3 in W.P. No. 17920/2018.

 Sankalp Kochar, for the employer. 
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2.  Draped in brevity, the newspaper employees filed application claiming the 
benefit of Majithia Wage Board (Board) before the Deputy Labour 
Commissioner. The employer was put to notice. The claim of employee was 
resisted on various grounds. The Deputy Labour Commissioner apprised the State 
Government about the dispute and in turn the Government sent the reference for 
adjudication before the labour Court.

4. Learned senior counsel submits that: (i) Section 17 (1) & (2) are almost
pari materia to Sections 33 (C)(1) and 33(C)(2) of Industrial Disputes Act, 1947
(ID Act). The provisions are in the nature of execution proceedings. Thus, in
absence of prior determination and adjudication of claim of employee, power
under Section 17(2) cannot be invoked. Reliance is placed on AIR 1958 SC
507, [M/s. Kasturi and Sons (Private) Ltd. vs. Shri N. Salivateeswaran & anr.]
& 1993(1) LLN 373, [Keshvlal M. Rao vs. State of Gujarat & ors.]; (ii) in
absence of quantification and decision on the entitlement of employee, reference
is bad in law; (iii) learned Single Judge erred in holding that employer can raise
objection before the Labour Court regarding validity of the reference. The
labour Court itself assumes jurisdiction on the basis of reference and therefore
labour Court cannot decide the validity of reference. Moreso, when question of
competence of Government/authority in making the reference is involved. The
question of competence of authority/Government to refer the matter to labour
Court cannot be treated to be an ancillary question. To elaborate, it is contended
that apart from point (i) above as per Section 10(1)(c) of ID Act, such disputes
can be referred for adjudication to labour Court which relates to any matter

and decided by this common order. The writ appeals are arising out of orders 
passed by learned Single Judge affirming the reference order passed by State 
Government in exercise of power under Section 17(2) of the Working Journalists 
and Other Newspaper Employees (Conditions of Service) and Miscellaneous 
Provisions Act, 1955 (Act of 1955), whereas writ petitions are filed questioning 
the reference order passed in exercise of said power.

3. Shri Sanjay Kaushal, learned senior counsel assisted by Shri Uttam
Maheshwari, Advocate appearing in WA-1101-2018 for the employer urged that
the learned Single Judge has erred in affirming the reference order of the
Government. He urged that validity of Clause 20(j) of the award of the Board
was upheld by the Supreme Court. As per the award, it is open to the employee
to continue with existing pay and forego the higher wages flowing from the
Board. The employee, in the instant case, had foregone the higher benefits by
exercising an option. Hence, there existed no dispute which requires any
adjudication. The Deputy Labour Commissioner and appropriate Government
treated the story narrated by employee as gospel truth and presupposed that he is
entitled for an amount based on the Board award.
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specified in the Second Schedule. Clause (d) of this provision enables the
Tribunal to adjudicate the disputes which are related with Second & Third
Schedules. By taking this Court to the Second & Third Schedules of the ID Act, 
Shri Kaushal, learned senior counsel urged that demand of wages is not covered 
under Second Schedule. Indeed, it is part of the Third Schedule. Hence, the 
reference to a labour Court in place of  a Tribunal is clearly bad in law.

8. Shri Navnidhi Parharya, Advocate appearing for the employee in WP-
18085-2018 also supported the reference and almost borrowed the arguments of 
learned Deputy AG. In addition, she placed reliance on the judgment of Supreme 
Court which is at Page No.87 of the petition. Similarly, Shri Ashok Shrivastava 
and Shri Ketan Vishwnar supported the impugned reference/order of Single 
Judge. Shri Vishnar placed reliance on condition of license (Annexure-P/5) filed 
with WP-18091-2018 and stated that as per the terms and conditions of license, 
the principal employer is under an obligation to pay the wages as per the Board. He 
relied on judgment of Supreme Court in Civil Apeal (sic : Appeal)No. 678 of 2006, 
(BCPP Mazdoor Sangh & anr. vs. NTPC & ors.).

5. Shri Mohd. Ali, Advocate appearing in WP-16588-2018 submitted that in 
the application for demand of wages submitted by the applicant there is no 
averment that he is an employee of the petitioner/employer. In the response filed 
by the petitioner before the Deputy Labour Commissioner, the employer made it 
clear that he is employee of a difference (sic: different) agency. Hence, question of 
granting him wages as per Board does not arise. Unless employee-employer 
relation is established, reference is impressible.

6. Shri Sankalp Kochar, Advocate appearing for the employer relied on the 
judgment of High Court of Punjab and Haryana passed in CWP No.16275/2018 
decided on 25.03.2019, (Jagran Parkashan Limited vs. State of Punjab and 
others).

7. Per-contra, Shri Praveen Dubey, learned Deputy AG supported the 
reference and the orders passed by learned Single Judges. He submitted that 
(reference orders are in consonance with Section 17(2) of the Act of 1955. The 
labour Court will determine whether any amount is due in favour of the newspaper 
employees. Employer will get full opportunity to putforth its case before the 
Court. After determination as to the amount due only, the amount can be recovered 
as per Sub-section (3) r/w (1) of Section 17 of the Act of 1955.

9.  The parties confined their arguments to the extent indicated above. The 
legal authorities cited by them are already referred hereinabove.

10.  We have heard the learned counsel for the parties to a great length and 
perused the relevant record.
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11.  In the case of M/s. Kasturi (supra) the Apex Court considered the 
unamended provision of Section 17 of the Act of 1955. In the unamended Section 
17, there was no provision for making reference to the labour Court for 
adjudication of the dispute. In this backdrop, in M/s. Kasturi (supra) certain 
findings were given, on which heavy reliance is placed by learned senior counsel. 
After the amendment in Section 17 aforesaid, the matter again travelled to 
Supreme Court in 1987 (3) SCC 507, [Samarjit Ghosh vs. M/s. Bennett Coleman 
& Company & anr.]. The Apex Court expressed its view as under:

"6.  When all the provisions of Section 17 are considered together it 
is apparent that they constitute a single scheme. In simple terms the 
scheme is this. A newspaper employee, who claims that an amount due to 
him has not been paid by his employer, can apply to the State 
Government for recovery of the amount. If no dispute arises as to the 
amount due the Collector will recover the amount from the employer and 
pay it over to the newspaper employee. If a question arises as to the 
amount due, it is a question which arises on the application made by the 
newspaper employee, and the application having been made before the 
appropriate State Government it is that State Government which will call 
for an adjudication of the dispute by referring the question to a Labour 
Court. When the Labour Court has decided the question, it will forward 
its decision to the State Government which made the reference, and 
thereafter the State Government will direct that recovery proceedings 
shall be taken. In other words the State Government before whom the 
application for recovery is made is the State Government which will 
refer the question as to the amount due to a Labour Court, and the Labour 
Court upon reaching its decision will forward the decision to the State 
Government, which will then direct recovery of the amount." 

[Emphasis Supplied]

12. Before a Division Bench of this Court in MP-311-1980, [M/s. Nav Bharat 
Press vs. State of M.P.] decided on 28.07.1980 a question cropped up relating to 
interpretation of Wage Board recommendations and Section 17(2) aforesaid. The 
Division Bench opined as under:

"From the facts stated above, it is clear that a dispute did arise within the 
meaning of Section 17(2) of the Act relating to the interpretation of the 
Wage Board Recommendations in the context of dearness allowance 
payable to the employees. The dispute cannot be decided without 
properly interpreting the Wage Board Report in the light of the Census 

A plain reading of this para makes it clear like noon day that Section 17 is a 
Code in itself. If upon considering the claim application of the employee and its 
response by the employer, the question arises regarding the amount due the State 
Government can call for an adjudication of the dispute by referring the question to 
a labour Court.
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14.  Justice Dipak Mishra (as his Lordship then was) speaking for this Court in 
2000 (3) MPHT 240, [Nav Bharat Press (Pvt. Ltd.) vs. State of M.P.] considered 
the legislative changes in Section 17 right from the era of M/s. Kasturi (supra) to 
the present day. The Court also considered the aforesaid judgment of Karnataka 
High Court and Division Bench judgment of this Court. After taking stock of said 
judgments, this Court opined as under:

[Emphasis Supplied]

Report of 1971. Such a matter could not have been determined by the 
Labour Commissioner under Section 17(1). In our opinion, the State 
Government was bound to make a reference under Section 17(2)." 

[Emphasis Supplied]

"The above observations of the Supreme Court apply equally even while 
construing the ambit and scope of Section 17 as it stands now (after its 
substitution by Central Act No. 65 of 1962). The position has not 
changed except for the fact that under sub-section (2), as it stands now, 
the State Government has been conferred with powers to refer the 
question, the question being as to what amount, if any, is due to a 
working journalist from his employer, to an appropriate Labour Court 
for adjudication. The amount due under the Act means wages, which the 
newspaper employee claims he is entitled to get from his employer,-as 
fixed by the Wage Board constituted under the Act to that category of 
employees to which he claims that he belongs. As observed by the 
Supreme Court in Kasturi & Sons [AIR 1958 SC 507.] case that it is only 
if and after the amount due to the employee has been duly determined 
that the stage is reached to recover that amount invoking Section 17."

The Karnataka High Court considered the change in Section 17 of the Act 
[after pronouncement of judgment in the case of M/s. Kasturi (supra)] and clearly 
held that State Government has now been conferred with the power to refer the 
question as to what amount is due to an employee from his employer. This 
adjudication needs to be done by labour Court.

13.  In 1980 Lab IC 684, [M/s. Newspapers and Perodical, Banglore vs. State 
of Karnatak] their Lordships opined as under:

"On a reading of the amended provisions and keeping in view the 
decisions governing the field, it is graphically clear that a dispute arising 
with regard to amount due under the Act has to be referred to the 
appropriate Labour Court constituted under the industrial Disputes Act, 
1947. When the due is disputed on one ground or other the authority 
cannot adjudicate that lis and determine the rights. In the case at hand on 
a perusal of Annex. D, it is absolutely dear that the claim of the petitioner 
was resisted on the ground that he was never an employee of the 
petitioner. This stand has also been taken note of by the Dy. Labour 
Commissioner but he proceeded to adjudicate the matter. In the opinion 
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"26.  Insofar as the highly contentious issue of Clause 20(j) of 
theAward read with the provisions of the Act is concerned, it is clear that 
what the Act guarantees to each "newspaper employee" as defined in 
Section 2(c) of the Act is the entitlement to receive wages as 
recommended by the Wage Board and approved and notified by the 
Central Government under Section 12 of the Act. The wages notified 
supersedes all existing contracts governing wages as may be in force. 
However, the legislature has made it clear by incorporating the 
provisions of Section 16 that, notwithstanding the wages as may be fixed 
and notified, it will always be open to the employee concerned to agree 
to and accept any benefits which is more favourable to him than what has 
been notified under Section 12 of the Act. Clause 20(j) of the Majithia 
Wage Board Award will, therefore, have to be read and understood in the 
above light. The Act is silent on the availability of an option to receive 
less than what is due to an employee under the Act. Such an option really 
lies in the domain of the doctrine of waiver, an issue that does not arise in 
the present case in view of the specific stand of the employees concerned 
in the present case with regard to the involuntary nature of the 
undertakings allegedly furnished by them. The dispute that arises, 
therefore, has to be resolved by the fact-finding authority under Section 
17 of the Act, as adverted to hereinafter.

In view of the aforesaid analysis, the order passed vide Annex. I is 
untenable and is liable to be quashed and accordingly, I do so. 
However, it is directed that the State Government shall make a 
reference of the dispute to the competent Labour Court constituted 
under the Industrial Disputes Act, 1947 within a period of 2 
months from receipt of this order."

[Emphasis Supplied]

A plain glance of this judgment shows that when employee and employer 
were at loggerheads on the question of "amount due", this Court opined that 
Deputy Labour Commissioner erred in passing the impugned order and the State 
Government shall make a reference to the labour Court. The ratio decidendi 
flowing from this judgment is that when there exists a dispute about "amount due" 
or about existence of employee-employer relationship, matter needs to be referred 
by the State Government to appropriate labour Court. In 2017 (8) SCC 435, 
[Avishek Raja v. Sanjay Gupta] the Supreme Court poignantly held as under:

of this Court when a dispute of this nature was raised before the Dy. 
Labour Commissioner he could not have adjudicated the controversy 
under Section 17(1) of the Act and the matter could have been referred 
for adjudication under Section 17(2) of the Act.

28.  There is nothing either in the provisions of the Act or in the 
terms of the Wage Board Award which would enable us to hold that the 
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15. In view of this judgment also, it is the mechanism provided under Section 
17 of the Act which will address the claim of the employee regarding demand of 
wages as per the Board. Since Act of 1955 was held to be silent about option of an 
employee to still get lesser wages then what was due to an employee under the Act, 
it was poignantly held that it is in the domain of doctrine of waiver. Whether 
undertaking/auction is submitted by employee voluntary or under compelling 
circumstances is a question of fact which needs adjudication by labour Court. Para 
28 of the judgment of Avishek Raja (supra) makes it clear that benefit of Wage 
Board Award is applicable to contractual employees also. Existence of employee-
employer relation, existence of an option by an employee whether given on his 
own volition or not are disputed questions of fact which needs adjudication by 

29.  Having clarified all doubts and ambiguities in the matter and 
upon holding that none of the newspaper establishments should, in the 
facts of the cases before us, be held guilty of commission of contempt, 
we direct that henceforth all complaints with regard to non-
implementation of the MajithiaWage Board Award or otherwise be dealt 
with in terms of the mechanism provided under Section 17 of the Act. It 
would be more appropriate to resolve such complaints and grievances by 
resort to the enforcement and remedial machinery provided under the 
Act rather than by any future approaches to the courts in exercise of the 
contempt jurisdiction of the courts or otherwise."

[Emphasis Supplied]

benefits of the Award would be restricted to the regular employees and 
not contractual employees. In this regard, we have taken note of the 
definition of "newspaper employees", "working journalist" and "non-
journalist newspaper employees" as defined in Sections 2(c), 2(f) and 
2(dd) of the Act. Insofar as "variable pay" is concerned, as already 
noticed and extracted in para 10 above, this Court while dealing with the 
concept of variable pay has taken the view that the said relief has been 
incorporated in the Majithia Wage Board Award in order to give fair and 
equitable treatment to employees of newspapers. Therefore, no question 
of withholding the said benefit by taking any other view with regard to 
"variable pay" can arise. In fact, a reading of the relevant part of the 
Award would go to show that the concept of "variable pay" which was 
introduced in the Award stems from grade pay contained in the Report of 
the Sixth Pay Commission and was intended to bring the working 
journalist and non-journalist employees covered by the Act on a par with 
the Central Government employees to the extent possible. So far as the 
concept of heavy cash losses is concerned, we are of the view that the 
very expression itself indicates that the same is different from mere 
financial difficulties and such losses apart from the extent of being 
crippling in nature must be consistent over the period of time stipulated 
in the Award. This is a question of fact that has to be determined from 
case to case.
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16. The argument of learned senior counsel based on Section 10(1)(c) & (d) 
referred hereinabove appears to be attractive at the first blush but lost its complete 
shine on a deeper scrutiny of the matter. In the Central Act (ID Act, 1947) the 
Second Schedule contains six entries, whereas the Third Schedule is pregnant 
with eleven entries. By MP Labour Laws (Amendment) & Miscellaneous 
Provisions Act, 2003 (28 of 2003) Second Schedule of Central Act is renumbered 
as "Part-A" and "Part-B" was inserted. Entry No.7 of Part-B covers the Act of 
1955. Even otherwise, Entry Nos.1 & 2 of the main Second Schedule provides 
jurisdiction to labour Court to examine propriety, legality of an order passed by 
the employer under the standing order and interpretation of standing order. It is a 
matter of common knowledge in industrial jurisprudence normally service 
conditions of industrial workers are governed by provisions popularly called as 
"standing order". The "standing order" is not defined in the ID Act, 1947. The 
expression "standing order", in our considered view has to be given a wide 
meaning. Any binding provision which governs any of the service conditions of 
the employee must be equated with "standing order".

labour Court. These questions, in our opinion can be gone into by labour Court 
while deciding the reference.

17. Any narrow or technical interpretation will lead to an absurd result and 
will not be as per legislative intent ingrained in aforesaid entries of Second 
Schedule. This is trite law that while considering a statutory provision the Court 
must consider the text and the context both {See: 1977 (2) SCC 256, [Board of 
Mining Examination vs. Ramjee] & 1987 (1) 424, [RBI vs. Peerless General 
Finance and Investment Co. Ltd.]}. In the context, "standing order" is used in 
Second Schedule, it will cover the conditions envisaged in the Wage Board 
Award. Reference may be made to the judgment of Supreme Court in Huawei 
Technologies Company Ltd. vs. Sterlite Technologies Ltd., 2016(3) MPLJ 15 and 
2009 (10) SCC 293, [SBP & Co. (2) vs. Patel Engg. Ltd.] (wherein expression 
'Rules' appearing in Section 15(2) of Arbitration and Conciliation Act, 1996 was 
directed to be understood with reference to provisions for appointment contained 
in arbitration agreement. The term 'Rules' appearing in Section 15(2) of the Act 
will have to be understood with reference to the provisions for appointment 
contained in the relevant contract. This judgment can be used for the purpose of 
analogy. Thus, we are unable to persuade ourselves with the line of argument 
advanced by learned senior counsel that reference order itself suffers from a 
jurisdictional error. In the result, the argument that jurisdictional error and validity 
of reference cannot be gone into by labour Court pales into insignificance.

18. So far judgment in Jagran Parkashan (supra) cited by Shri Kochar is 
concerned, suffice it to say in the said case impugned order was passed by 
Assistant Labour Commissioner referring two disputes for adjudication before 
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19. So far as judgment of Keshvlal M. Rao (supra) is concerned, in our 
considered view on account of different language employed and mechanism 
provided in Section 17(2) of the Act of 1955, it cannot be treated as pari materia to 
Section 33(C)(2) of the ID Act. We respectfully recorded our disagreement with 
the view taken in Keshavlal M. Rao (supra). Apart from this, in view of judgments 
of Samarjit Ghosh (supra), Navbharat (supra) and recent judgment of Supreme 
Court in the case of Avishek Raja (supra), otherwise the judgment of Keshvlal M. 
Rao (supra) cannot be pressed into service.

20. Apart from this, it is relevant to mention that order of reference is in the 
realm of an administrative act. [See: Constitution Bench judgment reported in 
AIR 1953 SC 53, (State of Madras vs. C.P. Sarathy)]. Similarly in Shambhu Nath 
Goyal vs. Bank of Baroda, Jullundur, (1978) 3 SCC 353, it was held that in 
making a reference under Section 10 of the ID Act, the appropriate government is 
doing an administrative act and not a judicial or quasi judicial act. Hence, any 
factual foundation in the order of Deputy Labour Commissioner or in the 
reference order will not create any right in favour of the parties. The Labour Court 
will be free to adjudicate the matter on its own merits in accordance with law.

the labour Court. As per the statutory provision prevailing in the concerned State, 
the High Court opined that ALC has passed the impugned order dated 13.12.2016 
without jurisdiction. The State was directed to consider making a reference of 
dispute under Section 17(2) of the Act for adjudication before appropriate Labour 
Court. In the instant case, reference is made by the State Government and, 
therefore, the said judgment has no application in the instant case.

21. As analyzed above, no fault can be found in the orders of reference passed 
by State Government and impugned orders of learned Single Judges. Resultantly, 
the writ appeals and writ petitions are dismissed. No cost.

22. A typed copy of this order be kept in all the connected matters.

Petition dismissed.
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1227I.L.R.[2019]M.P.

I.L.R. [2019] M.P. 1227 (DB)

Before Mr. Justice S.C. Sharma & Mr. Justice Virender Singh

SANJAY GANGRADE                                                    …Petitioner

 B. Constitution – Article 226 – Public Interest Litigation – Illegal 
Constructions – Enquiry – Held – Illegal Construction (Hotel) by obtaining 
loan from nationalized banks, is wastage of public money – Economic 
Offence Wing directed to probe the matter.               (Para 48 & 49)

 [k- lafo/kku & vuqPNsn 226 & yksd fgr okn & voS/k fuekZ.k & tkap

Vs.

 A.  Constitution – Article 226 and Municipal Corporation Act, M.P. 
(23 of 1956), Sections 293, 294 & 296 – Public Interest Litigation – Illegal 
Constructions – Departmental Permissions – Legality – Held – Respondents 
raised construction when there was no development permission from 
department of T & CP – Building permission has also been revoked by 
Municipal Corporation – Diversion order for land use for commercial 
purpose also cancelled – Entire construction of Hotel on residential plot is an 
illegal construction – State authorities, granting permission de hors statutory 
provisions – Development permission, building permission and diversion 
order are quashed – Municipal Corporation shall proceed for removal of 
entire illegal construction – Petition allowed.   (Paras 37 to 44 & 46 to 48)

 C. Nagar Tatha Gram Nivesh Adhiniyam, M.P. (23 of 1973), 
Section 30 A – Merger of Residential Plot – Held – Section 30 A does not 
empower the authority for merger of plots, meant for residential purposes, to

W.P. No. 10111/2013 (PIL)(Indore) decided on 17 June, 2019

WRIT PETITION 

 d- lafo/kku & vuqPNsn 226 o uxjikfyd fuxe vf/kfu;e] e-Á- ¼1956 
dk 23½] /kkjk,¡ 293] 294 o 296 & yksd fgr okn & voS/k fuekZ.k & foHkkxh; vuqKk & 
oS/krk 

STATE OF M.P. & ors.                            …Respondents

Sanjay Gangrade Vs. State of M.P. (DB)



 D. Nagar Tatha Gram Nivesh Adhiniyam, M.P. (23 of 1973), 
Sections 30, 31, 32 & 33 – Lapse of Permission – Held – Permission granted 
shall be valid for 3 years and can be extended from year to year basis, but 
such extension shall not exceed five years.                                  (Para 31 & 32)

 Kailash Vijayvargiya, for the respondent Corporation. 

be used for commercial purposes – After merger of residential plots, Hotel 
has been constructed – Building permission granted after merger of plots 
was certainly illegal, which was  rightly revoked by Municipal Corporation.     
   (Paras 42 to 44)

 x- uxj rFkk xzke fuos'k vf/kfu;e] e-Á- ¼1973 dk 23½] /kkjk 30 , & 
vkokfld Hkw[kaM dk foy;u 

 ?k- uxj rFkk xzke fuos'k vf/kfu;e] e-Á- ¼1973 dk 23½] /kkjk,¡ 30] 31] 32 
o 33 & vuqKk dk O;ixr gksuk 

Case referred :

(2013) 5 SCC 336.

 Vijay Assudani, for the petitioner. 

S. C. SHARMA, J. :- The present petition has been filed as Public Interest 
Litigation by the petitioner who is claiming himself to be a public spirited person.

2.  Facts of the case, as stated in the Writ Petition, reveal that the respondents 
No.11, 12 and 13 are the Housing Cooperative Societies and the land was 
purchased by the Cooperative Housing Societies bearing Survey No. 81/1/1, 
81/1/2 and 81/1/3, situated at village Nanakheda, Tehsil & District Ujjain and 
plots were carved out for allotting them to the members of the Societies. The land 
was purchased by the Cooperative Societies on 5-2-2004 / 27-8-2004, 28-8-2004 
and 23-8-2004 vide registered sale deeds. All the three Cooperative Societies 
obtained development permission from the Joint Director,  Town & Country 

 Abhishek Tugnawat, for the respondent State.

The Order of the Court was passed by :

O R D E R

 Sanjay Kumar Rawat, for the respondent Nos. 14, 15 & 16. 
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3.  That the respondent No.13 Cooperative Society executed a sale deed in 
favour of one Gurubaksh Singh and it was categorically mentioned in the sale 
deed that the plots will be non-transferable for a period of ten years and the 
construction over the plot shall be done within three years from the date of 
execution of sale deed or the plot will be surrendered back to the society. The sale 
deed was executed in favour of one Gurubaksh Singh on 8/8/2006.

5. That the respondent No.12 Society executed a sale deed in favour of Hotel 
Shanti Palace, respondent No.14, in respect of Plot No. 64 and it was again 
mentioned in the sale deed that the plot shall be exclusively used for residential 
purposes. The sale deed was executed on 31/3/2007.

6. That on 24/4/2007 development permission for construction of a Hotel 
was granted by the respondent No.6 Dy. Director, Town & Country Planning 
Department (Annexure P/6) and in the aforesaid permission it was mentioned, as 
per Clause 4, that in case there is any illegal construction, the same shall be 
removed within 60 days and the permission was valid only for a period of three 
years. The contention of the petitioner is that the development permission granted 
by the Town & Country Planning Department expired due to efflux of time on 
24/4/2010.

7. That the respondent No. 12 Society after completing the development 
work, sold part of Survey No. 81/1/1/3 by executing a sale deed in favour of 

Planning Department and residential colony was to be developed by the 
Cooperative Societies. The cooperative societies, in turn, executed sale deeds to 
its members. Some of the sale deeds executed by the cooperative societies dated 
28/12/2006 and 31/3/2012 are on record as Annexure P/2 and Annexure P/3. The 
Joint Director, Town & Country Planning Department, respondent No.6, granted 
permission in favour of respondent No.11 Cooperative Society for development  
of the residential colony over the land bearing Survey No. 81/1/1/2 on 5/2/2004. 
The Joint Director, Town & Country Planning Department, respondent No.6, 
granted permission in favour of respondent No.13 Cooperative Society for 
developing residential colony over the land bearing Survey No. 81/2/1/1 on 
23/8/2004. The Joint Director, Town & Country Planning Department granted 
development permission in favour of respondent No.11  again on 27/8/2004 for 
developing  residential colony over the land bearing Survey No. 81/2/1/2. The 
Joint Director, Town & Country Planning Department also granted development 
permission in favour of respondent No.12 again, a Housing Cooperative Society 
for developing residential colony over the land bearing in Survey No. 81/2/1/3 on 
28/8/2004.

4. That the respondent No.11 Society executed a sale deed on 25/11/2006 in 
favour of Hotel Shanti Palace, respondent No.14, in respect of residential Plot No. 
66, 67 and 68.
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Prashant Jain, Navin Pathak, Prakash Bothra, Gopal Alia, Suresh Dagga and 
others. The respondent No.11 Society on 31/3/2012 after completing the 
development work sold part of Survey no. 81/2/1/2 showing it to be undiverted 
and undeveloped land in favour of Bharat Shrivas, Amarchand Roy, Hukumchand 
Roy, Gulabchand Chhatani etc.,

8. That on 31/3/2012 the respondent No.13 Society, after completing the 
development work sold part of Survey No. 81/1/1/1 showing it to be undiverted 
and undeveloped land in favour of Chintamal Padiyal, Sushil Shrivas, Nitin 
Singh, Rahul Shrivas, Ramswaroop Verma and others.

9. The contention of the petitioner is that plots of the society should have 
been sold to its members for construction of residential houses only. It has been 
further stated that on 23/2/2013, the Ujjain Municipal Corporation granted 
building permission in favour of respondent No. 15 and 16 and at the relevant 
point of time when the building permission was granted, there was no 
development permission in existence granted by the Joint Director, Town & 
Country Planning Department and there was no diversion order diverting the land 
use for construction of hotel or other activities.

10. That on 31/3/2013 some persons who have been sold piece of land by the 
Cooperative Societies namely; Bharat Shrivas, Amarchand Roy, Hukumchand,   
Gulabchand chattani and others, have executed sale deed in favour of private 
respondents, to be more specific, in favour of respondent No. 15- Chandrashekhar 
Shrivas.

11. That on 31/3/2013 again sale deeds were executed by Chintaman Padyal, 
Sushil Shriwas, Rahul Shriwas, Nitin Singh and others in favour of respondent 
No. 15.

12. That the respondent Nos. 15 and 16 applied for diversion and a diversion 
order was issued on 17/6/2013 for using the land for Hotel purposes. It has been 
further stated by the petitioner that the diversion order dated 17/6/2013 was 
cancelled by the Sub Divisional Officer (Revenue) by order dated 11/9/2013, 
against which an appeal was preferred and the Collector, Ujjain by order dated 
30/9/2013 affirmed the order cancelling the grant of diversion permission. The 
contention of the petitioner is that the Dy. Director, Town & Country Planning 
Department, respondent No.6, could not have granted development permission in 
absence of any order of consolidation of the plots in respect of the land purchased 
by respondent Nos. 14 to 16 and an illegality was committed by respondent No.6 
in granting development permission dated 24/4/2007. The petitioner has further 
stated that the State Government has issued executive instructions dated 
26/11/2005, which prohibits consolidation of plots. It has been further stated that 
the State Government has issued another executive instructions dated 5/10/2000 
restraining the Joint Director, Town & Country Planning Department from 
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(1) quash and set aside the development permission 
dated 24/4/2007 (Annexure P/6) granted by respondent 
No. in favour of respondents No. 14 to 16.

making any amendment / modification in the development permissions already 
granted and in the present case the development permission was already granted 
in favour of all the three cooperative societies and, therefore, no such permission 
could have been granted by the Dy. Director, Town & Country Planning 
Department, respondent No.6, as has been done on 24/4/2007. It has been further 
stated that the development permission granted on 24/4/2007 is contrary to Rule 
16 and 17 of the M. P. Bhumi Vikas Rules, 1994 as no site plan showing exact 
Khasra Number by division, position of site in relation to neighbouring streets, 
details of contiguous land, existing building and proper proof of title was not 
submitted. It has been further stated that no development permission could have 
been granted in respect of the Housing Cooperative societies exclusively meant 
for development of residential colony for construction of a Hotel.

13. Petitioner has further stated that the respondents on the strength of 
development permission granted on 24/4/2017 applied for diversion of the land 
for using it for commercial purposes and unholy haste was shown by the 
respondents in passing diversion order on 17/6/2013. It has also been stated that 
the entire exercise of passing diversion order was done within 13 days from the 
date of execution of sale deeds. The petitioner has also stated that the diversion 
order was passed without obtaining No Objection Certificate from the Ujjain 
Municipal Corporation, Ujjain, for developing the aforesaid and the same was a 
mandatory requirement, as required under Rule 5 of the MP Cooperative Societies 
Rules, 1962. It has also been stated that no No Objection Certificate was obtained 
from the National Highway Authority as required under Rule 6 of the 
Rules of 1962.

14. That the petitioner has further stated that the building permission granted 
in the matter is also contrary to the statutory provisions and no such building 
permission could have been granted in the matter, as the development permission 
dated 24/4/2007 which was valid for three years, came to an end by efflux of time 
on 24/4/2010. The petitioner has also stated that the respondent No.14 to 16 have 
raised construction over Marginal Open Space (MOS), OTS and have not left 
parking area as per the sanctioned map. Various other irregularities have also been 
stated in the Writ Petition. The petitioner has stated that the land belonging to the 
Cooperative Housing societies could not have been transferred in the manner and 
method it has been done by the respondent Nos. 14, 15 and 16 and no Hotel could 
have been constructed over the plots which were originally  the  property  of the  
Cooperative  Housing Societies. The petitioner has prayed for the following 
reliefs :
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(5) allow this petition with costs

(2) quash and set aside the building permission dated 
23/2/2013 (Annexure P/10) passed by respondent No.10 
in favour of respondents No. 14 to 16.

16. The respondents have further stated that respondent No. 4 to 16 have not 
submitted complete information to them that the bye-laws of the society prohibits 
sale of plots for a period of 10 years and, therefore, they were kept in dark. The 

(3) quash and set aside the diversion order dated 
17/6/2013 passed by respondent No.9 (Annexure P/9) in 
favour of respondents No.14 to 16.

(6) any other further orders as deemed fit by this 
Hon'ble Court in the facts and circumstances of the case.

15.  The respondent Nos. 1, 5, and 6 have filed a reply through Officer-in-
Charge of the case, Joint Director, Town & Country Planning Department and it 
has been stated by the respondents that their reply is only confined in respect of 
grant of development permission dated 24/4/2007 (Annexure P/6). The 
respondents on affidavit have stated that the development permission granted on 
24/4/2007 was valid for a period of three years and the same expired on 23/4/2010 
and thereafter no fresh development permission was granted in favour of 
respondent Nos. 14 to 16 and the entire construction has been raised after grant of 
building permission dated 23/3/2013. The respondents have stated that the entire 
construction is illegal, as it has been raised  during the period when there was no  
development permission in existence and the Ujjain Municipal Corporation could 
not have granted building permission in the matter. The respondents have also 
stated that in the development permission dated 24/4/2007 it was categorically 
mentioned that respondent No. 14 to 16 will remove the illegal construction 
within 60 days and respondent No. 14 to 16 have also submitted an Affidavit that 
they will remove the illegal construction within 60 days. However, no such 
construction was removed and they have sought information from the Ujjain 
Municipal Corporation in that behalf. The respondents have also stated that the 
matter relating to consolidation of plots as always been a matter of concern and 
initially a circular was issued on 21/11/2005  for consolidation of plots  situated  
in a residential colony. It has been further stated that subsequently a clarifications 
were issued on 8/6/2007 and on 26/3/2009 and the permission granting 
consolidation of plots was set aside, hence after 26/3/2009 all development 
permissions relating to consolidation of plots automatically stands revoked.

(4) quash and set aside the sale deeds collectively 
marked as Annexure P/2 and p/3 respectively, executed in 
favour of respondent Nos. 14 to 16.
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respondent Nos. 5 and 6 have further stated that respondent No. 14 to 16 have 
submitted false information, however, no proceedings were initiated against them 
under Rule 25 of the Bhumi Vikas Rules, as the development permission came to 
an end by efflux of time. The respondents have stated that the entire building has 
been constructed illegally without there being any development permission and 
as development permission came to an end after 3 years ie., on 24/4/2010, the 
question of revoking the same also does not arise.

18.  The respondents have also stated that the petitioner in the present case is 
working in the Shop of Mohanlal Waswani as a servant and the present Public 
Interest Litigation is being used as a tool to score personal vendatta, hence, it 
deserves to be  dismissed summarily.  The respondents have also stated that the 
petitioner is not an aggrieved party. No fundamental right of the petitioner has 
been violated and he has got no right for seeking relief of cancellation of sale deed 
as well as for cancellation of various permissions granted in the matter from time 
to time. The respondents have also stated that as per the provision of Sec. 293 of 
the M. P. Municipal Corporation Act, in respect of any building permission 
granted by the Municipal Corporation, a person aggrieved can prefer appeal 
before the District Court and as the petitioner has not preferred any appeal before 
the District Court, the petition is not maintainable. The respondents have further 
stated that in case a person is aggrieved by diversion order passed by the Revenue 
Authorities ie., the Sub Divisional Officer, u/S. 172(1) of the M. P. Land Revenue 
Code, 1959, an aggrieved party does have a right to file an appeal before the 
appellate forum and as the petitioner has not preferred an appeal, the present 
petition deserves to be dismissed on this count alone.

19.  The respondents have also stated that the allegation of the petitioner in 
respect of the Housing Societies and in respect of the transfer of residential plots 
to the respondents for construction and establishment of the Hotel are of no help to 
the petitioner as he was not a party to the sale deeds, he was not a Member of the 
Housing Society and he does not have any locus to raise any objection in the 
matter. The respondents have further stated that in case the petitioner is aggrieved 
in the matter in respect of execution of sale deeds, the remedy available to him is 

17. The respondent Nos. 14, 15 and 16 (the persons who have constructed the 
Hotel) have also filed a detailed and exhaustive reply and it has been stated that in 
respect of the same subject matter one Mohanlal Waswani has also filed a Writ 
Petition and the same was registered as W.P.No. 9548/2013 and this Court by 
order dated 23/9/2013 has disposed of the Writ Petition. It has been further stated 
that against the order dated 23/9/2013 a Writ Appeal was preferred ie., W.A.No. 
898/2013 and, therefore, on the same subject matter the present Writ Petition 
which is a Public Interest Litigation, is not maintainable and it is barred by the 
principles of res-judicata, hence deserves to be dismissed. 
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to approach the Registrar of Cooperative Societies under the provisions of the 
M. P. Cooperative societies Act, 1960. The respondents have further stated that 
there are cases pending between the petitioner and the respondents in the revenue 
courts, in Civil Courts and the petition has been filed with oblique and ulterior 
motive. It has been further stated that after getting the sale deeds executed in their 
favour, they have applied for sanction of layout plan for establishment of Hotel 
and the Joint Director, Town & Country Planning Department has approved their 
layout with certain conditions by order dated 24/4/2007 for construction of a 
Hotel over the land admeasuring 7257.58 sqm., of Survey No. 81/1/1, 81/2/1 and 
81/1. It has been further stated that in respect of the time limit of extension for year 
to year, the respondents have also within specified time limit obtained for 
extension for year to year on 9/6/2011 to 24/6/2012. The respondents have also 
stated that after the layout was sanctioned by the Joint Director, Town & Country 
Planning Department, Ujjain, they have applied for diversion of land for using it 
for commercial purposes and the Sub Divisional Officer, Ujjain has passed a 
diversion order on 17/6/2013 changing the land use from residential to 
commercial by redeterming and fixing the premium of land use at commercial 
rate. It has been stated that two diversion orders were passed ie., on 17/6/2013 and 
27/6/2013 by the Competent Authority, Sub Divisional Officer. The respondents 
have stated that they have applied for building permission for establishment of 
Hotel to the Commissioner, Municipal Corporation, Ujjain and the 
Commissioner, Municipal Corporation, Ujjain sought permission in the shape of 
No Objection Certificate from the Town & Country Planning Department. The 
Joint Director, Town & Country Planning Department has issued a   letter   on   
21/12/2012   directing   the   Municipal Commissioner for compliance of already 
approved layout plan u/S. 30 of the Nagar Tatha Gram Nivesh Adhiniyam, 1973 
and for grant of building permission by the Municipal Corporation, Ujjain and 
thereafter the permission was granted to construct the Hotel building on 
20/2/2013.

20.  The respondents have further stated that a part of the land belonging to 
respondents was purchased by them and they were having title over a part of the 
land which was not a diverted land and as it was being used by them, they applied 
for diversion for a part of the land for using it for commercial purposes. The Sub 
Divisional Officer, Ujjain has passed an order on 17/6/2013 keeping in view Sec. 
172 (1) of the M. P. Land Revenue Code, 1959 in favour of the respondents.

21.  The respondents have also stated that after getting the building 
permission, they have availed financial assistance from the Nationalised Banks to 
the tune of Rs.10.00 Crores and after obtaining a loan they have completed the 
Hotel which is functioning. The respondents have stated that they have 
constructed the buidling in accordance with various permissions granted to them 
from time to time and there is already a Writ Appeal pending before this Court ie., 
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22.   An affidavit has also been filed by the petitioner dated 7/3/2015 wherein 
he has denied his relationship with Mohanlal Waswani and he has stated that he is 
not at all working for Mohanlal Waswani and he has filed the petition challenging 
the development permission dated 24/4/2007, building permission dated 
22/2/2013 as well as diversion order dated 17/6/2013. In the affidavit it has also 
been stated that the diversion order passed in the matter was cancelled by the Sub 
Divisional Officer against which an appeal was submitted before the Collector 
and the Collector has dismissed the appeal and even the second appeal preferred 
before the Commissioner, Ujjain has been dismissed by order dated 24/2/2015. In 
the affidavit it has also been mentioned that the diversion order which has been 
brought on record by respondent Nos. 14 to 16 has already been cancelled. There 
are various replies to the interlocutory applications filed in the matter by the 
parties and one such reply dated 22/4/2015 filed by respondent Nos. 4 to 10 
reveals that an order was passed in the present case on 26/3/2015 by which this 
Court has directed respondent Nos. 3, 4, l6, 8, 9 and 10 to take appropriate steps in 
the matter regarding removal of illegal construction and at the same time 
respondent Nos. 14 to 16 were directed not to carry out any construction activities 
based upon various permission granted to them from time to time. The Collector, 
Ujjain as well as the Commissioner Ujjain Municipal Corporation were also 
directed to file compliance report and in that backdrop it has been stated by 
respondent Nos. 4 to 10 that respondent Nos. 14 to 16 have preferred Special 
Leave Petition before the Hon'ble Supreme Court ie., SLP No. 11472/2015 and 
the Hon'ble Supreme Court has passed an order in the matter on 16/4/2015. It has 
been further stated that the Ujjain Municipal Corporation on 13/1/2014 has 
cancelled the building permission dated 23/2/2013 and Notice was also issued for 
removing the illegal construction and aggrieved by the aforesaid notice a Civil 
Suit was preferred by respondent Nos. 14 to 16 before the 4th Addl. Civil Judge, 
Class II, Ujjain ie., Civil Suit No. 37-A/2014. In the Civil Suit the learned Judge 
has directed the parties to maintain status quo. It has also been stated that in the 
aforesaid Civil Suit that the present petitioner has filed an application under Order 
1 Rule 10 of the Code of Civil Procedure, 1908 for impleadment.

W.A.No. 898/2013 and they have also given an undertaking that they will 
demolish the construction if ultimately they lose. The respondents have prayed 
for dismissal of the Writ Petition and for imposition of exemplary costs.

23.  There is a rejoinder also on record filed by the respondent Nos. 14, 15 and 
16. Again in the aforesaid rejoinder it has been stated that the present petition is a 
sponsored Writ Petition and the diversion order once passed in favour of the 
respondents could not have been cancelled in the manner and method it has been 
done. There was a proper building permission granted in the matter and the Civil 
Suit is also pending in respect of the same subject matter. It has also been stated 
that the respondent Nos. 14, 15 and 16 has obtained loan from the Bank and they 
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24.   Heard learned counsel for the parties at length and perused the record.

(1) quash and set aside the development permission dated 
24/4/2007 (Annexure P/6) granted by respondent No. in favour 
of respondents No. 14 to 16.

(3) quash and set aside the diversion order dated 
17/6/2013 passed by respondent No.9 (Annexure P/9) in favour 
of respondents No.14 to 16. 

will be suffering irreparable loss. It has also been stated that in respect of the same 
construction which was over the MOS, the same has been removed by them. It has 
also been stated that the Civil Judge, later on, vacated the injunction order on 
18/8/2015 against which an appeal was preferred and the Addl. District Judge, 
Ujjain Appeal No. 9/2015 has passed an order on 27/8/2015 affirming the order of 
the Civil Judge, meaning thereby, there was no injunction in existence and a 
prayer has been made for granting an injunction to the present petitioner. There is 
again an application filed by the petitioner along with order of the Hon'ble 
Supreme Court wherein the apex Court has directed this Court to decide the  
present matter at an early date.

25.  The present petition is certainly a Public Interest Litigation filed by one 
Sanjay Gangrade and he has prayed for the following reliefs :

(2) quash and set aside the building permission dated 
23/2/2013 (Annexure P/10) passed by respondent No.10 in 
favour of respondents No. 14 to 16.

(4) quash and set aside the sale deeds collectively marked 
as Annexure P/2 and p/3 respectively, executed in favour of 
respondent Nos. 14 to 16.

26.  Facts of the case reveal that the respondent Nos.11, 12 and 13 are the 
Cooperative Societies. The Cooperative Societies are having their bye-laws and 
the Cooperative Societies were constituted in order to provide residential plots to 
their members as per the bye-laws of the society. The land was purchased by the 
Cooperative Housing Societies bearing Survey No. 81/1/1, 81/1/2 and 81/1/3, 
situated at village Nanakheda, Tehsil & District Ujjain for carving out plots and 
for allotting them to the members of the society. The land was purchased by the 
cooperative societies on 5/2/2004, 27/8/2004, 28/8/2004 and 23/8/2004 vide 

(6) any other further orders as deemed fit by this Hon'ble 
Court in the facts and circumstances of the case.

(5) allow this petition with costs
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registered sale deeds. All the three cooperative societies obtained development 
permission from the Joint Director, Town & Country Planning Department for 
developing residential colonies. The Joint Director, Town & Country Planning 
Department- respondent No.6 granted development permission in favour of 
respondent No.11 -cooperative society for developing a residential colony over 
the land bearing Survey No. 81/1/1/2 on 5/2/2004. The development permission 
was in respect of residential colony.

28. The respondent No.13 Society executed a sale deed in favour of one 
Gurubaksh Singh on 8/8/2006. The sale deed is at page 299 of the paper book and 
the relevant pages are 305, 306 and 307. The following terms and conditions were 
mentioned in the sale deed as it was a plot allotted by the Cooperative Society :

(a) plots will be non-transferable for a period of ten 
years;

29. Respondent No.11 Cooperative Society executed a sale deed in favour of 
Hotel Shanti Palace - respondent No.14 in respect of residential plots bearing No. 
66, 67 and 68. The plots sold were part of the layout approved by the Joint 
Director, Town & Country Planning Department in respect of which the 
development permission was given only to develop a residential colony. The most 
important aspect of the case is that the Cooperative Society could not have sold 
the plot to Hotel Shanti Palace - respondent No.14, as plots were meant for 
allotment to members of the society that too for construction of residential 
building (page 104 of the paper book).

(b) the construction of plot should be made within 3 
years. Failing which the plots will be surrendered back to 
the society; and,

(c) the plots will be used only for residential 
purposes and for no other purposes.

27. The Joint Director, Town & Country Planning Department - respondent 
No.6 again granted development permission in favour of respondent No.13 
Cooperative Society for developing a residential colony over the land bearing 
Survey No. 81/2/1/1. The Joint Director, Town & Country Planning Department - 
respondent No.6 again granted development permission in favour of respondent 
No.11 Cooperative Society for developing a residential colony over the land 
bearing Survey No. 81/2/1/2. Similarly, in respect of respondent No. 12 
Cooperative Society, the development permission was granted by the Joint 
Director, Town & Country Planning Department for development of a residential 
colony over Survey No. 81/2/1/3 by order dated 28/8/2004.
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Provided that the Director may, on an application, 
extend such period from year to year but the total period 
shall in no case exceed [five years] from the date on which 
the permission was initially granted :

33. The another important aspect of the case is that the respondent No. 12 
Society, after completing the development work, sold part of Survey No. 81/1/1/3 
vide registered sale deed dated 21/12/2011 on 31/3/2012 showing it to be 
undiverted and undeveloped land in favour of Prashant Jain, Naveen Pathak, 
Prakash Bothra, Gopal, Suresh and others. Similarly, the respondent No.11 
housing cooperative society on 31/3/2012 after completing the development 
work sold part of Survey No. 81/2/1/2 showing it to be undiverted and 
undeveloped land in favour of Bharat Shrivas, Amarchand Roy, Hukumchand 
Roy, Gulabchand Chhatani etc.. The respondent No.13 Cooperative Society on 

Provided further that such lapse shall not bar any 
subsequent application for fresh permission under this 
Act.

30. The respondent No.12 Cooperative Society on 31/3/2007 executed a sale 
deed in favour of Hotel Shanti Palace - respondent No.14 in respect of plot No. 64 
and again in the sale deed it was categorically mentioned that the plot is meant for 
residential purposes (page 246 of the paper book). Again the aforesaid plot could 
not have been sold to Hotel Shanti Palace, as it was meant for allotment to the 
members of the society that too for residential purposes. 

31.   The Joint Director,  Town &  Country Planning Department   who   has   
earlier   granted   development permission for developing residential colony over 
the land in question, again granted development permission for construction of a 
Hotel on 24/4/2007 (page 310 Annexure P/6). In the development permission at 
Clause 4, it was categorically mentioned that in case there is an illegal 
construction, the same shall be removed within 60 days. The development 
permission was valid for a period of 3 years. At this point of time, the relevant 
statutory provision of law which deals with the lapse of permission, as contained 
under the M. P. Nagar Tatha Gram Nivesh Adhiniyam, 1973, reads as under :

33.  Lapse of permission.- Every permission granted 
under Section 30 or Section 31 or Section 32  shall remain 
in force for a period of [three years] from the date of such 
grant and thereafter it shall lapse :

32. The aforesaid statutory provision of law makes it very clear that the 
permission granted by the authority shall be valid for a period of 3 years and can 
be extended from year to year basis, but such extension shall not exceed 5 years 
and, therefore, by virtue of the aforesaid statutory provision of law, the 
development permission expired by efflux of time on 24/4/2010.
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31/3/2012 after completing the development work sold part of Survey No. 
81/1/1/1 showing it to be undiverted and undeveloped land in favour of 
Chintanmal Padiyal, Sushil Shrivas, Nitin Singh, Rahul Shrivas, Ramswaroop 
Verma and others.

(1) No person shall- (i) erect or re-erect any building; or (ii) 
commence to erect or re-erect any building; or (iii) make any 
material external alteration to any building; or (iv) construct or 
re-construct any projecting portion of a building which the 
Chief Executive Officer is empowered by section---- to require 
to be set back or is empowered to give permission to construct or 
reconstruct,- (a) unless the Chief Executive Officer has either by 
an order in writing granted permission or has failed to intimate 
within the prescribed period his refusal of permission for the 
erection or re-erection of the building or for the construction or 
re-construction of the projecting part of the building; or (b) after 
the expiry of one year from the date of the said permission or 
such longer period as the Chief Executive Officer may allow or 
from the end of the prescribed period, as the case may be: 
Provided that nothing in this section shall apply to any work, 
addition or alteration which the Municipality may by byelaw 
declare to be exempt. (2) If a question arises whether a particular 
alteration in or addition to an existing building is or is not a 
material alteration the matter will be determined by the 
Commissioner. (3) Any person aggrieved by the order of the 
Commissioner in this behalf may appeal to the district court 
within thirty days of such order in the manner prescribed 
therefore and the decision of the district court shall be final.

293. Prohibition of Erection or re-erection of 
buildings. -

34.  The Ujjain Municipal Corporation on 23/2/2013 granted building 
permission to respondent No. 15 and 16 even though there was no development 
permission in existence granted by the Department of Town & Country Planning 
and in absence of any diversion order changing the land use from residential to 
commercial (for the purposes of establishing a Hotel). The another important 
aspect of the case is that in the building permission, the land use for which the 
permission was granted was not mentioned. The relevant statutory provision of 
law which deals with grant of building permission as contained u/Ss. 293, 294 and 
296 of the M. P. Municipal Corporation Act, 1956 reads as under :

294. Notice of Buildings.- Every person who intends to erect 
or re-erect a building shall submit to the Commissioner- (a) an 
application in writing for a approval of the site together with a 
site plan of the land; and in the case of land which is the property 
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296. Grounds on which site of proposed building may be 
disapproved.- The Commissioner may refuse to approve the 
site on which an applicant proposes to erect or reerect any 
building- (a) that the erection or re-erection of the proposed 
building on such site would be in contravention of a town-
planning scheme under section 291 or of any other provision of 
this Act or of any other enactment for the time being in force; or 
(b) the site is in a portion within the limits of the City in which 
the position and direction of the streets have not been 
determined, and that the building which it is proposed to erect 
on such site will, in the opinion of the Commissioner, obstruct 
or interfere with the construction in future of suitable streets in 
such portion or with the drainage, water-supply or ventilation 
thereof: Provided that any person to whom permission to erect 
or re-erect a building on such a site has been refused may, by 
written notice to the Chief Executive Officer require that the 
position and direction of streets to be laid down in future in the 
vicinity of the proposed building should be forthwith 
determined, and if such requisition is not complied with within 
one year from the date thereof, may, subject to all other 
provisions of this Act applicable there to, proceed with the 
erection of his building; or (c) that the site has been re-claimed 
or used as a place for depositing sewage, offensive matter 
rubbish or then carcasses of dead animals or is otherwise in 
sanitary or dangerous to health ; or (d) that the site is in a portion 
within the limits of the City for which a town-planning scheme 
has not been sanctioned by the Government and that the 
building which it is proposed to erect or re-erect on such site 
will, in the opinion of the Commissioner, be likely to conflict in 

of the Government or of the Corporation a certified copy of the 
documents authorizing him to occupy the land, and if so 
required by the Commissioner the original document or 
documents; and (b) an application in writing for permission to 
build together with a ground plan, elevation and section of the 
building and a specification of the work to be done. (2) Every 
plan of any building to be constructed wholly or partly of 
masonry, submitted under sub-section (1) shall, in token of its 
having been prepared by him or under his supervision, bear the 
signature of a licensed surveyor. (3) Every document submitted 
under sub-section (1) shall be prepared in such manner and shall 
contain such particulars as may be prescribed by byelaws. (4) 
Nothing herein contained shall require a person to comply with 
the provisions of clause (b) of sub-section (1) until such time as 
the site has been approved by the Commissioner or such person 
as he may appoint.
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a manner, to be communicated in writing to the applicant, with 
the provisions of a town-planning scheme: Provided that any 
person to whom permission to erect or re-erect a building on 
such a site has been refused may, by written notice to the Chief 
Executive Officer, require that the preparation of a town-
planning scheme for the portion in which the site is situated 
shall be proceeded with as early as possible; and if the applicant 
is not informed in writing within twelve months of the date of 
the requisition that the Government have sanctioned the said 
townplanning scheme, he may subject to all the other provisions 
of this Act applicable there to proceed with the erection or re-
erection of the building in respect of which the application 
was made.

35. On 31/3/2013, the persons in favour of whom the cooperative societies 
have executed sale deeds namely; Bharat Shrivas, Amarchand Roy, 
Hukumchand, Gulabchand Chhatani and others executed sale deed in favour of 
respondent No. 15 - Chandrashekhar Shrivas on 31/3/2013 and similar sale deeds 
were executed by Chintaman Padyal, Sushil Shrivas, Rahul Shrivas, Nitin Singh 
and others in favour of respondent No. 15 on 31/3/2013.

37. By order dated 11/9/2013 diversion order was cancelled by the Sub 
Divisional Officer (Revenue) against which an appeal was preferred and the 
Collector, Ujjain by order dated 30/9/2013 has affirmed the cancellation of the 
said diversion order. Thus, the important aspect of the case is that initially 
diversion order which is not in existence now was passed on 17/6/2013 and the 
building permission was granted by the Ujjain Municipal Corporation on 
23/2/2013, meaning thereby, prior to the order of diversion passed by the Sub 
Divisional Officer, the building permission was granted by the Ujjain Municipal 
Corporation. As on date, it has been informed to this Court that the diversion order 
was cancelled by the SDO and the cancellation was affirmed by the Collector and 
the Commissioner. The matter is now pending before the Board of Revenue. Thus, 
in short, this is no diversion order in existence.

36. Respondent No. 14, 15 and 16 applied for diversion order for changing the 
land use and the diversion order was passed on 17/6/2013 for using the land for the 
purposes of Hotel.

38.  The Ujjain Municipal Corporation, when all such irregularities were 
brought to the notice of the authorities, has also revoked the building permission 
by order dated 13/1/2014, meaning thereby, there is no diversion order in 

The aforesaid statutory provisions of law makes it very  clear that the building 
permission can be granted in consonance with the provisions as contained under 
the M.P. Nagar Tatha Gram Nivesh Adhiniyam, 1973.
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(1) that the development permission was valid till 
23/4/2010 and as the entire construction has been made 
thereafter, the entire construction is illegal;

existence and there is no building permission in existence. Otherwise also, the 
initial diversion order which was passed in the matter ignoring the fact that the 
land in question is exclusively meant for residential house, could not have been 
passed by the revenue authorities, in the light of the order passed by the Joint 
Director, Town & Country Planning Department dated 5/2/2004, 23/8/2004 and 
27/8/2004 by which permission was granted to the cooperative societies for 
developing the residential colonies only. The map sanctioned by the Ujjain 
Municipal Corporation was also an illegal act. There was no development 
permission, there was no diversion order and inspite of the aforesaid in respect of 
the residential land, permission was granted to construct a Hotel and, therefore, 
the Ujjain Municipal Corporation has rightly cancelled the building permission 
on 13/1/2014. The Ujjain Municipal Corporation has not issued service 
certificate, completion certificate and occupancy certificate to private 
respondents till date.

39.  The reply filed by respondent No.1 Director, Town & Country Planning 
Department on affidavit establishes that the development permission was valid 
till 23/4/2010 and as the entire construction has been completed thereafter it is 
illegal. The salient points mentioned on affidavit in the reply of the Director, Town 
& Country Planning Department, reads as under :

(2) that the private respondents have not complied 
with the affidavit on the basis of which development 
permission dated 24/4/2007 was granted and said illegal 
construction has not been removed;

(3) that after 26/3/2009 all development permissions 
granted on the basis of consolidation of plots stand 
automatically cancelled;

(4) that in ignorance to cooperative rules and bye-
laws which prohibits sale of 10 years, construction of 
residential accommodation within time bound manner, the 
development permission was granted; and,

(5) that the private respondents No. 14 to 16 have not 
submitted complete information before the respondents 
while applying for grant of development permission.

40. In the light of the aforesaid reply on affidavit by the Town & Country 
Planning Department by the State of Madhya Pradesh - respondent No.1 and 
respondent No. 5 and 6, the entire construction is an illegal construction.
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42. In the present case, the Hotel has been constructed by consolidating the 
plots. Sec. 30A of the M. P. Nagar Tatha Gram Nivesh Adhiniyam deals with the 
consolidation of plots and the same reads as under :

41. The Ujjain Municipal Corporation has also filed a return and has stated 
that they have revoked the building permission and the structure in question has to 
be demolished. Thus, it is established that there is no building permission as on 
date, the permission which was granted has been revoked.

30A - Merger of division of a plot (1) The State 
Government or an officer so authorised by it may, subject 
to the provisions of this Act and such conditions as may be 
prescribed, allow merger or division of the plot :

Provided that where the purpose of land use is 
residential;

(a) plots for economically weaker sections and low 
income groups shall not be merged;

(c) only continuous plot shall be merged and the size 
of such merged plot shall not exceed 500 sq. mtrs.; and,

44.   In the present case, after merger of plots, a Hotel has been constructed and, 
therefore, the building permission which was granted after merger of the plots was 
certainly illegal and has rightly been revoked by the Ujjain Municipal 
Corporation.

45.  The apex Court while dealing with illegal / unauthorised constructions has 
directed demolition as illegal constructions affects planned development of the 
area meant for public benefit. It causes public hazards and violates fundamental 
rights of other citizens. In the case of Dipak Kumar Mukherjee Vs. Kolkata 
Municipal Corporation and others reported in (2013) 5 SCC 336. The apex Court 
has dealt with various illegal constructions, violation of development laws and 

(b) division of plots shall not be permitted;

43. The aforesaid statutory provision of law deals with merger or division of 
plots and the aforesaid statutory provision of law does not empower the 
Competent Authority for merger of plots meant for residential purposes to be used 
for commercial purposes, meaning thereby, to be used for any other purpose 
except for residential purpose.

(2) An application under sub-section (1) shall contain 
such details, documents and accompanied by such fee as 
may be prescribed.
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3. In K. Ramadas Shenoy v. Chief Officers, Town Municipal 
Council (supra), the resolution passed by the Municipal 
Committee authorising construction of a cinema theatre was 
challenged on the ground that the site was earmarked for the 
construction of Kalyan Mantap-cum-Lecture Hall and the same 
could not have been used for any other purpose. The High Court 
held that the cinema theatre could not be constructed at the 
disputed site but declined to quash the resolution of the 
Municipal Committee on the ground that the theatre owner had 
spent huge amount. While setting aside the High Court's order, 
this Court observed:

has observed that such illegal constructions are acquiring monstrous proportion in 
different parts of the country. Paragraphs 2 to 9 and 29 reads as under :

2. In last four decades, the menace of illegal and unauthorised 
constructions of buildings and other structures in different parts 
of the country has acquired monstrous proportion. This Court 
has repeatedly emphasized the importance of planned 
development of the cities and either approved the orders passed 
by the High Court or itself gave directions for demolition of 
illegal constructions - (1) K.Ramadas Shenoy v. Chief Officers, 
Town Municipal Council (1974) 2 SCC 506; (2) Virender Gaur 
v. State of Haryana (1995) 2 SCC 577; (3) Pleasant Stay Hotel v. 
Palani Hills Conservation Council(1995) 6 SCC 127; (4) 
Cantonment Board, Jabalpur v. S.N. Awasthi 1995 Supp. (4) 
SCC 595; (5) Pratibha Coop. Housing Society Ltd. v. State of 
Maharashtra (1991) 3 SCC 341; (6) G.N. Khajuria (Dr) v. Delhi 
Development Authority (1995) 5 SCC 762; (7) Manju Bhatia v. 
New Delhi Municipal Council (1997) 6 SCC 370; (8) M.I. 
Builders Pvt. Ltd. v. Radhey Shyam Sahu (1999) 6 SCC 464; (9) 
Friends Colony Development Committee v. State of Orissa 
(2004) 8 SCC 733; (10) Shanti Sports Club v. Union of India 
(2009) 15 SCC 705 and (11) Priyanka Estates International Pvt. 
Ltd. v. State of Assam (2010) 2 SCC 27.

"An illegal construction of a cinema building materially affects 
the right to or enjoyment of the property by persons residing in 
the residential area. The Municipal Authorities owe a duty and 
obligation under the statute to see that the residential area is not 
spoilt by unauthorised construction. The Scheme is for the 
benefit of the residents of the locality. The Municipality acts in 
aid of the Scheme. The rights of the residents in the area are 
invaded by an illegal construction of a cinema building. It has to 
be remembered that a scheme in a residential area means 
planned orderliness in accordance with the requirements of the 
residents. If the scheme is nullified by arbitrary acts in excess 
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5.In Friends Colony Development Committee v. State of Orissa 
(supra), this Court noted that large number of illegal and 
unauthorised constructions were being raised in the city of 
Cuttack and made the following significant observations: 

The Court enforces the performance of statutory duty by public 
bodies as obligation to rate payers who have a legal right to 
demand compliance by a local authority with its duty to observe 
statutory rights alone. The Scheme here is for the benefit of the 
public. There is special interest in the performance of the duty. 
All the residents in the area have their personal interest in the 
performance of the duty. The special and substantial interest of 
the residents in the area is injured by the illegal construction."

"........Builders  violate  with impunity the  sanctioned building 
plans and indulge in deviations much to the prejudice of the 
planned development of the city and at the peril of the occupants 
of the premises constructed or of the inhabitants of the city at 
large. Serious threat is posed to ecology and environment and, at 
the same time, the infrastructure consisting of water supply, 
sewerage and traffic movement facilities suffers unbearable 
burden and is often thrown out of gear. Unwary purchasers in 
search of roof over their heads and purchasing flats/apartments 
from builders, find themselves having fallen prey and become 
victims to the designs of unscrupulous builders. The builder 
conveniently walks away having pocketed the money leaving 
behind the unfortunate occupants to face the music in the event 
of unauthorised constructions being detected or exposed and 
threatened with demolition. Though the local authorities have 
the staff consisting of engineers and inspectors whose duty is to 
keep a watch on building activities and to promptly stop the 
illegal constructions or deviations coming up, they often fail in 

4.In Pratibha Coop. Housing Society Ltd. v. State of 
Maharashtra (supra), this Court approved the order passed by 
the Bombay Municipal Corporation for demolition of the 
illegally constructed floors of the building and observed:
"Before parting with the case we would like to observe that this 
case should be a pointer to all the builders that making of 
unauthorised constructions never pays and is against the interest 
of the society at large. The rules, regulations and bye-laws are 
made by the Corporations or development authorities taking in 
view the larger public interest of the society and it is the 
bounden duty of the citizens to obey and follow such rules 
which are made for their own benefits."

and derogation of the powers of the Municipality the courts will 
quash orders passed by Municipalities in such cases.
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discharging their duty. Either they don't act or do not act 
promptly or do connive at such activities apparently for 
illegitimate considerations. If such activities are to stop some 
stringent actions are required to be taken by ruthlessly 
demolishing the illegal constructions and non-compoundable 
deviations. The unwary purchasers who shall be the sufferers 
must be adequately compensated by the builder. The arms of the 
law must stretch to catch hold of such unscrupulous 
builders........

The municipal laws regulating the building construction 
activity may provide for regulations as to floor area, the number 
of floors, the extent of height rise and the nature of use to which 
a built-up property may be subjected in any particular area. The 
individuals as property owners have to pay some price for 
securing peace, good order, dignity, protection and comfort and 
safety of the community. Not only filth, stench and unhealthy 
places have to be eliminated, but the layout helps in achieving 
family values, youth values, seclusion and clean air to make the 
locality a better place to live. Building regulations also help in 
reduction or elimination of fire hazards, the avoidance of traffic 
dangers and the lessening of prevention of traffic congestion in 
the streets and roads. Zoning and building regulations are also 
legitimised from the point of view of the control of community 

In all developed and developing countries there is emphasis on 
planned development of cities which is sought to be achieved by 
zoning, planning and regulating building construction activity. 
Such planning, though highly complex, is a matter based on 
scientific research, study and experience leading to 
rationalisation of laws by way of legislative enactments and 
rules and regulations framed thereunder. Zoning and planning 
do result in hardship to individual property owners as their 
freedom to use their property in the way they like, is subjected to 
regulation and control. The private owners are to some extent 
prevented from making the most profitable use of their property. 
But for this reason alone the controlling regulations cannot be 
termed as arbitrary or unreasonable. The private interest stands 
subordinated to the public good. It can be stated in a way that 
power to plan development of city and to regulate the building 
activity therein flows from the police power of the State. The 
exercise of such governmental power is justified on account of 
it being reasonably necessary for the public health, safety, 
morals or general welfare and ecological considerations; 
though an unnecessary or unreasonable intermeddling with the 
private ownership of the property may not be justified.
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(emphasis supplied)

"In the last four decades, almost all cities, big or small, have 
seen unplanned growth. In the 21st century, the menace of 
illegal and unauthorised constructions and encroachments has 
acquired monstrous proportions and everyone has been paying 
heavy price for the same. Economically affluent people and 
those having support of the political and executive apparatus of 
the State have constructed buildings, commercial complexes, 
multiplexes, malls, etc. in blatant violation of the municipal and 
town planning laws, master plans, zonal development plans and 
even the sanctioned building plans. In most of the cases of 
illegal or unauthorised constructions, the officers of the 
municipal and other regulatory bodies turn blind eye either due 
to the influence of higher functionaries of the State or other 
extraneous reasons. Those who construct buildings in violation 
of the relevant statutory provisions, master plan, etc. and those 
who directly or indirectly abet such violations are totally 
unmindful of the grave consequences of their actions and/or 
omissions on the present as well as future generations of the 
country which will be forced to live in unplanned cities and 
urban areas. The people belonging to this class do not realise 
that the constructions made in violation of the relevant laws, 

development, the prevention of overcrowding of land, the 
furnishing of recreational facilities like parks and playgrounds 
and the availability of adequate water, sewerage and other 
governmental or utility services.

Structural and lot area regulations authorise the municipal 
authorities to regulate and restrict the height, number of storeys 
and other structures; the percentage of a plot that may be 
occupied; the size of yards, courts and open spaces; the density 
of population; and the location and use of buildings and 
structures. All these have in our view and do achieve the larger 
purpose of the public health, safety or general welfare. So are 
front setback provisions, average alignments and structural 
alterations. Any violation of zoning and regulation laws takes 
the toll in terms of public welfare and convenience being 
sacrificed apart from the risk, inconvenience and hardship 
which is posed to the occupants of the building." 

6. In Shanti Sports Club v. Union of India (supra), this Court 
approved the order of the Delhi High Court which had declared 
the construction of sports complex by the appellant on the land 
acquired for planned development of Delhi to be illegal and 
observed:
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master plan or zonal development plan or sanctioned building 
plan or the building is used for a purpose other than the one 
specified in the relevant statute or the master plan, etc., such 
constructions put unbearable burden on the public 
facilities/amenities like water, electricity, sewerage, etc. apart 
from creating chaos on the roads. The pollution caused due to 
traffic congestion affects the health of the road users. The 
pedestrians and people belonging to weaker sections of the 
society, who cannot afford the luxury of air-conditioned cars, 
are the worst victims of pollution. They suffer from skin 
diseases of different types, asthma, allergies and even more 
dreaded diseases like cancer. It can only be a matter of 
imagination how much the Government has to spend on the 
treatment of such persons and also for controlling pollution and 
adverse impact on the environment due to traffic congestion on 
the roads and chaotic conditions created due to illegal and 
unauthorised constructions. This Court has, from time to time, 
taken cognizance of buildings constructed in violation of 
municipal and other laws and emphasised that no compromise 
should be made with the town planning scheme and no relief 
should be given to the violator of the town planning scheme, etc. 
on the ground that he has spent substantial amount on 
construction of the buildings, etc. Unfortunately, despite 
repeated judgments by this Court and the High Courts, the 
builders and other affluent people engaged in the construction 
activities, who have, over the years shown scant respect for 
regulatory mechanism envisaged in the municipal and other 
similar laws, as also the master plans, zonal development plans, 
sanctioned plans, etc., have received encouragement and 
support from the State apparatus. As and when the Courts have 
passed orders or the officers of local and other bodies have taken 
action for ensuring rigorous compliance with laws relating to 
planned development of the cities and urban areas and issued 
directions for demolition of the illegal/unauthorised 
constructions, those in power have come forward to protect the 
wrongdoers either by issuing administrative orders or enacting 
laws for regularisation of illegal and unauthorised constructions 
in the name of compassion and hardship. Such actions have 
done irreparable harm to the concept of planned development of 
the cities and urban areas. It is high time that the executive and 
political apparatus of the State take serious view of the menace 
of illegal and unauthorised constructions and stop their support 
to the lobbies of affluent class of builders and others, else even 
the rural areas of the country will soon witness similar 
chaotic conditions."
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9. We have prefaced disposal of this appeal by taking 
cognizance of the precedents in which this Court held that there 
should be no judicial tolerance of illegal and unauthorized 
constructions by those who treat the law to be their sub-servient, 
but are happy to note that the functionaries and officers of 
Kolkata Municipal Corporation (for short, 'the Corporation') 
have been extremely vigilant and taken steps for enforcing the 
provisions of the Kolkata Municipal Corporation Act, 1980 (for 

7. In Priyanka Estates International Pvt. Ltd. v. State of Assam 
(supra), this Court refused to order regularisation of the illegal 
construction raised by the appellant and observed:

"It is a matter of common knowledge that illegal and 
unauthorised constructions beyond the sanctioned plans are on 
rise, may be due to paucity of land in big cities. Such activities 
are required to be dealt with by firm hands otherwise 
builders/colonisers would continue to build or construct beyond 
the sanctioned and approved plans and would still go scot-free. 
Ultimately, it is the flat owners who fall prey to such activities as 
the ultimate desire of a common man is to have a shelter of his 
own. Such unlawful constructions are definitely against the 
public interest and hazardous to the safety of occupiers and 
residents of multistoreyed buildings. To some extent both 
parties can be said to be equally responsible for this. Still the 
greater loss would be of those flat owners whose flats are to be 
demolished as compared to the builder."

8.What needs to be emphasised is that illegal and unauthorised 
constructions of buildings and other structure not only violate 
the municipal laws and the concept of planned development of 
the particular area but also affect various fundamental and 
constitutional rights of other persons. The common man feels 
cheated when he finds that those making illegal and 
unauthorised constructions are supported by the people 
entrusted with the duty of preparing and executing master 
plan/development plan/zonal plan. The reports of demolition of 
hutments and jhuggi jhopris belonging to poor and 
disadvantaged section of the society frequently appear in the 
print media but one seldom gets to read about demolition of 
illegally/unauthorisedly constructed multi-storied structure 
raised by economically affluent people. The failure of the State 
apparatus to take prompt action to demolish such illegal 
constructions has convinced the citizens that planning laws are 
enforced only against poor and all compromises are made by the 
State machinery when it is required to deal with those who have 
money power or unholy nexus with the power corridors.

Sanjay Gangrade Vs. State of M.P. (DB)



1250 I.L.R.[2019]M.P.

46. In the light of the aforesaid, this Court is of the considered opinion that the 
present Writ Petition (PIL) deserves to be allowed. The impugned development 
permission dated 25/4/2007 (Annexure P/6) is quashed. The building permission 
dated 23/2/2013 (Annexure P/10) is also quashed. The diversion order dated 
17/6/2013 (Annexure P/9), though it has been cancelled, is also quashed. The 
respondent - authorities shall be free to take appropriate action in accordance with 
law. It is made clear that there is no interim order restraining the authorities to 
proceed ahead in the matter, in accordance with law.

29. Reports showing compliance of the aforesaid directions be 
filed by the Corporation and respondent No.7 in the Registry of 
the Kolkata High Court within six months. Thereafter, the 
matter be placed before the learned Single Judge who had 
passed order dated 28.7.2010. If the learned Single Judge finds 
that any of the aforesaid directions has not been implemented 
then he shall initiate proceedings against the  defaulting  
officers  and/or respondent No.7 under the Contempt of Courts 
Act, 1971 and pass appropriate order. 

47. The Ujjain Municipal Corporation has already by an order dated 
13/1/2014 has cancelled the permission dated 23/2/2013 and has issued a notice to 
respondent Nos. 14, 15 and 16 to remove the unauthorised construction and, 
therefore, the Municipal Corporation shall proceed ahead in the matter of removal 
of the entire construction which is subject matter of the dispute and shall report 
compliance to the Principal Registrar of this Court.

48.    The another important aspect of the case is that the authorities under the 
M. P. Nagar Tatha Gram Nivesh Adhiniyam and under the Municipal Corporation 
Act, 1961 have granted various permissions de-hors the statutory provisions. It is 
a serious matter. The Hotel was constructed by obtaining loan, as stated on record. 
It is wastage of public money and, therefore, the matter requires a probe in respect 
of the role of the cooperative societies and all the persons related, by the Director 
General, Economic Offence Wing to arrive at a conclusion in respect of the 
involvement of the officers and other persons, if any, in the matter of grant of 
various permissions from time to time.

short, 'the 1980 Act') and the rules framed thereunder for 
demolition of illegal construction raised by respondent No.7. 
This has given a ray of hope to the residents of Kolkata that there 
will be zero tolerance against illegal and unauthorised 
constructions and those indulging in such activities will not be 
spared.
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49.  Resultantly, the Director General of Economic Offence Wing shall 
enquire into the matter with quite promptitude and shall be free to proceed ahead 
in the matter in accordance with law.

The Writ Petition is allowed. No order as to costs.

Petition allowed

M.P. No. 1435/2017 (Gwalior) decided on 9 January, 2019
Before Mr. Justice G.S. Ahluwalia

Hindu Marriage Act (25 of 1955), Section 13 and Evidence Act (1 of 
1872), Section 45 – DNA Test – Ground – Held – Where husband did not have 
access to his wife inspite of that wife got pregnant and he claims that he is not 
the biological father of the child, then DNA test can be ordered to resolve the 
dispute – In absence of DNA test, it would not be possible to establish and 
confirm the assertions in respect of infidelity – Prima facie, even according to 
reply filed by wife, there is serious dispute regarding paternity – Trial Court 
directed to proceed for DNA test – Petition allowed.  (Para 12)

Vs.

 Anurag Saxena, for the respondent.
 Prashant Sharma, for the petitioner.

(Supplied: Paragraph numbers)
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G.S. AHULUWALIA, J.:- This petition under Article 227 of the 
Constitution of India has been filed against the order dated 17/11/2017 (Annexure 
P1) passed by Additional District Judge, Lahar, District Bhind in Case No.249-
A/2014 (HMA), by which the application filed by the petitioner for conducting 
the DNA Test of the petitioner with that of the child delivered by the respondent, 
has been rejected.

3. On 09/09/2015, it was disclosed by the petitioner that the respondent has 
not come to his house, whereas the respondent did not appear before the trial 
Court and an adjournment was sought by the counsel for the respondent that as she 
is not well, therefore, she could not appear. Thus, it is clear that even after the 
reconciliation proceedings on 07/09/2015, the respondent did not go to her 
matrimonial house in spite of willingness expressed by the petitioner in the said 
reconciliation proceedings, the respondent had herself stated that the petitioner is 
denying that he is the father of the child, which the respondent is carrying. 
However, it appears that in order to resolve the dispute, the petitioner admitted 
that he is the father of the child.

2.  The necessary facts for the disposal of the present petition in short are that 
the petitioner has filed an application for grant of divorce under Section 13 of the 
Hindu Marriage Act on various grounds. It appears that the reconciliation 
proceedings were taken up on 07/09/2015. On the said date, both the parties were 
present before the Court. After the conciliation proceedings, the petitioner agreed 
to take the respondent with him on the same day only, whereas the respondent 
submitted that she is pregnant and the petitioner is alleging that the child does not 
belong to him and, therefore, she does not want to go with the petitioner. It is 
further mentioned in the order that thereafter, the petitioner admitted that he is the 
father of the child and he wants to take the respondent with him and would keep 
her with full dignity and even after persuasion by the trial Court, the respondent 
expressed that she wants to go to Lahar and from Lahar she would go to the house 
of the petitioner and thus, it was directed that on the next date of hearing, both the 
parties shall come together and the case was adjourned for 09/09/2015.

O R D E R

4. Thereafter, the petitioner filed an application under Section 151 of CPC, 
in which it was mentioned that after the reconciliation proceedings took place in 
the Court of JMFC, the petitioner had come to her matrimonial house on 
29/04/2015 and they had physical relations on 25/05/2015. Thereafter, when the 
respondent was taken to the doctor for medical examination, then it was found in 
the ultrasound conducted on 27/07/2015 that the respondent is carrying the 
pregnancy of 14 months. Thus, it is clear that when the petitioner did not have 
physical relations with the respondent prior to 25/05/2015, then how she became 
pregnant. It was further mentioned that on the next day i.e. on 28/06/2015, the 
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6. The trial Court by order dated 17/11/2017 rejected the application filed by 
the petitioner only on the ground that since during reconciliation proceedings, the 
petitioner had accepted that he is the father of the child which the respondent was 
carrying, therefore, in view of the admission made by the petitioner, there is no 
need of getting the DNA test conducted.

respondents went back to her matrimonial home and gave birth to a boy child on 
12/01/2016. It was mentioned that the petitioner is not the biological father of the 
child born on 12/01/2016 and accordingly, it was prayed that the DNA test of the 
petitioner with that of the child may be conducted so as to do complete justice.

5. The application was opposed by the counsel for the respondent. It was 
submitted in the reply that in fact, the respondent had gone to her matrimonial 
home on 29/04/2015 and on the said date only, she had physical relations with the 
petitioner and as a result of the said physical relations, the respondent became 
pregnant. On 25/08/2015, the ultrasound of the respondent was got done and as 
per the said report, the estimated age of the fetus was 18-19 weeks. Thereafter, on 
12/01/2016, the respondent had given birth to a boy child, however, on several 
occasions, premature delivery can take place. Therefore, merely because the boy 
was born prior to expiry of nine months from 29/04/2015, it cannot be said that the 
petitioner is not the biological father of the child.

7. Challenging the order passed by the trial Court, it is submitted by the 
counsel for the petitioner that according to the reply filed by the respondent to the 
application under Section 151 of CPC, it is clear that even according to the 
respondent, the estimated age of the fetus on 25/08/2015 was 18-19 weeks. Thus, 
as per the medical evidence also, on 25/08/2015, the fetus was at least four months 
two weeks or three weeks old and if the age of the fetus is considered, then it is 
clear that the respondent had become pregnant at least two weeks prior to 
29/04/2015. Thus, even according to the respondent herself, there is a serious 
dispute with regard to the paternity of the child. It is further submitted that it is 
clear from the reconciliation proceedings dated 07/09/2015 that the petitioner was 
denying his paternity from the very beginning and, therefore, it was expressed by 
the respondent herself that since the petitioner is denying that he is the father of the 
child, which the respondent was carrying, therefore, she does not want to go to her 
matrimonial house. In order to save his married life, the petitioner had accepted 
that he is the father of the child and he is ready and willing to take the respondent 
along with him on the very same day, but the respondent deliberately did not go 
along with the petitioner and expressed that she would go to her matrimonial 
home at a later stage and thereafter, she never went to her matrimonial house. 
Thus, it is clear that the respondent was trying to avoid any further medical 
examination while staying in her matrimonial house as she was apprehensive of 
the fact that the paternity of the child has come under cloud. Therefore, the bona 
fide submission made by the petitioner should not be treated as an admission.
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8. Per contra, it is submitted by the counsel for the respondent that as the 
petitioner had admitted on 07/09/2015 that he is the father of the fetus (child), 
which the respondent was carrying, therefore, there is no need to get the DNA test 
conducted.

9. Heard the counsel for the parties.

''9. All the judgments relied upon by the learned counsel for the appellant 
were on the pointed subject of the legitimacy of the child born during the 
subsistence of a valid marriage. The question that arises for consideration in 
the present appeal, pertains to the alleged infidelity of the appellant-wife. It 
is not the husband's desire to prove the legitimacy or illegitimacy of the child 
born to the appellant. The purpose of the respondent is, to establish the 
ingredients of Section 13(1)(ii) of the Hindu Marriage Act, 1955, namely, 
that after the solemnisation of the marriage of the appellant with the 
respondent, the appellant had voluntarily engaged in sexual intercourse, 
with a person other than the respondent. There can be no doubt, that the 
prayer made by the respondent for conducting a DNA test of the appellant's 
son as also of himself, was aimed at the alleged adulterous behaviour of the 
appellant. In the determination of the issue in hand, undoubtedly, the issue of 
legitimacy will also be incidentally involved. Therefore, insofar as the 
present controversy is concerned, Section 112 of the Indian Evidence Act 
would not strictly come into play. A similar issue came to be adjudicated 
upon by this Court in Bhabani Prasad Jena vs. Convenor Secretary, Orissa 
State Commission for Women and another, (2010) 8 SCC 633, wherein this 
Court held as under:

 "21. In a matter where paternity of a child is in issue before the 
court, the use of DNA test is an extremely delicate and sensitive 
aspect. One view is that when modern science gives the means of 
ascertaining the paternity of a child, there should not be any 
hesitation to use those means whenever the occasion requires. The 
other view is that the court must be reluctant in the use of such 
scientific advances and tools which result in invasion of right to 
privacy of an individual and may not only be prejudicial to the rights 
of the parties but may have devastating effect on the child. 
Sometimes the result of such scientific test may bastardise an 
innocent child even though his mother and her spouse were living 
together during the time of conception.

10. The Supreme Court in the case of Dipanwita Roy vs. Ronobroto Roy, 
reported in AIR 2014 SC 418 has held as under:-

22. In our view, when there is apparent conflict between the right 
to privacy of a person not to submit himself forcibly to medical 
examination and duty of the court to reach the truth, the court must 
exercise its discretion only after balancing the interests of the parties 
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24. Insofar as the present case is concerned, we have already held 
that the State Commission has no authority, competence or power to 
order DNA test. Looking to the nature of proceedings with which the 
High Court was concerned, it has to be held that the High Court 
exceeded its jurisdiction in passing the impugned order. Strangely, 
the High Court overlooked a very material aspect that the 
matrimonial dispute between the parties is already pending in the 
court of competent jurisdiction and all aspects concerning 
matrimonial dispute raised by the parties in that case shall be 
adjudicated and determined by that court. Should an issue arise 
before the matrimonial court concerning the paternity of the child, 
obviously that court will be competent to pass an appropriate order 
at the relevant time in accordance with law. In any view of the 
matter, it is not possible to sustain the order passed by the High 
Court. " (emphasis is ours) It is therefore apparent, that despite the 
consequences of a DNA test, this Court has concluded, that it was 
permissible for a Court to permit the holding of a DNA test, if it was 
eminently needed, after balancing the interests of the parties. 
Recently, the issue was again considered by this Court in Nandlal 
Wasudeo Badwaik vs. Lata Nandlal Badwaik and another, (2014) 2 
SCC 576, wherein this Court held as under:

23. There is no conflict in the two decisions of this ourt, namely, 
Goutam Kundu vs. State of West Bengal (1993) 3 SCC 418 and 
Sharda vs. Dharmpal (2003) 4 SCC 493. In Goutam Kundu, it has 
been laid down that courts in India cannot order blood test as a 
matter of course and such prayers cannot be granted to have roving 
inquiry; there must be strong prima facie case and the court must 
carefully examine as to what would be the consequence of ordering 
the blood test. In Sharda, while concluding that a matrimonial court 
has power to order a person to undergo a medical test, it was 
reiterated that the court should exercise such a power if the applicant 
has a strong prime facie case and there is sufficient material before 
the court. Obviously, therefore, any order for DNA test can be given 
by the court only if a strong prima facie case is made out for such a 
course.

and on due consideration whether for a just decision in the matter, 
DNA test is eminently needed. DNA test in a matter relating to 
paternity of a child should not be directed by the court as a matter of 
course or in a routine manner, whenever such a request is made. The 
court has to consider diverse aspects including presumption under 
Section 112 of the Evidence Act; pros and cons of such order and the 
test of "eminent need" whether it is not possible for the court to reach 
the truth without use of such test.
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17. We may remember that Section 112 of the Evidence Act was 
enacted at a time when the modern scientific advancement and 
DNA test were not even in contemplation of the legislature. The 
result of DNA test is said to be scientifically accurate. Although 
Section 112 raises a presumption of conclusive proof on 
satisfaction of the conditions enumerated therein but the same is 
rebuttable. The presumption may afford legitimate means of 
arriving at an affirmative legal conclusion. While the truth or 
fact is known, in our opinion, there is no need or room for any 
presumption. Where there is evidence to the contrary, the 
presumption is rebuttable and must yield to proof. The interest 
of justice is best served by ascertaining the truth and the court 
should be furnished with the best available science and may not 
be left to bank upon presumptions, unless science has no answer 
to the facts in issue. In our opinion, when there is a conflict 
between a conclusive proof envisaged under law and a proof 
based on scientific advancement accepted by the world 
community to be correct, the latter must prevail over the former.

16. As stated earlier, the DNA test is an accurate test and on that 
basis it is clear that the appellant is not the biological father of 
the girl child. However, at the same time, the condition 
precedent for invocation of Section 112 of the Evidence Act has 
been established and no finding with regard to the plea of the 
husband that he had no access to his wife at the time when the 
child could have been begotten has been recorded. Admittedly, 
the child has been born during the continuance of a valid 
marriage. Therefore, the provisions of Section 112 of the 
Evidence Act conclusively prove that Respondent 2 is the 
daughter of the appellant. At the same time, the DNA test 
reports, based on scientific analysis, in no uncertain terms 
suggest that the appellant is not the biological father. In such 
circumstances, which would give way to the other is a complex 
question posed before us.

18. We must understand the distinction between a legal fiction 
and the presumption of a fact. Legal fiction assumes existence 

"15. Here, in the present case, the wife had pleaded that the 
husband had access to her and, in fact, the child was born in the 
said wedlock, but the husband had specifically pleaded that 
after his wife left the matrimonial home, she did not return and 
thereafter, he had no access to her. The wife has admitted that 
she had left the matrimonial home but again joined her husband. 
Unfortunately, none of the courts below have given any finding 
with regard to this plea of the husband that he had not any access 
to his wife at the time when the child could have been begotten.

Jitendra Singh Kaurav Vs. Smt. Rajkumari Kaurav
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12. Thus, it is clear that where the husband did not have access to his wife in 
spite of that his wife got pregnant and he claims that he is not the biological father 
of the child, then the DNA can be ordered to resolve the dispute because under 
these circumstances, in order to substantiate the allegations of infidelity, it would 
not possible for the respondent to establish and confirm the assertions in absence 
of DNA test. If the facts of the present case are considered, even according to the 
respondent, on 25/08/2015 when ultrasound was done, then it was found that she 
was carrying 18- 19 weeks. Thus, it is clear that on 25/08/2015, the respondent 
was carrying the pregnancy of at least four months two weeks or four months 
three weeks and if this period is calculated back from 25/08/2015, then it is clear 
that on 29/04/2015 (as claimed by the respondent that she had physical relations 
with the petitioner) only four months would pass, whereas on 25/08/2015 the 
respondent was found to be carrying the pregnancy of four months two weeks or 
four months three weeks. Thus, prima facie, even according to the reply filed byzz 
the respondent, it is clear that there is a serious dispute with regard to the paternity 

of a fact which may not really exist. However, a presumption of 
a fact depends on satisfaction of certain circumstances. Those 
circumstances logically would lead to the fact sought to be 
presumed. Section 112 of the Evidence Act does not create a 
legal fiction but provides for presumption.

19. The husband's plea that he had no access to the wife when 
the child was begotten stands proved by the DNA test report and 
in the face of it, we cannot compel the appellant to bear the 
fatherhood of a child, when the scientific reports prove to the 
contrary. We are conscious that an innocent child may not be 
bastardised as the marriage between her mother and father was 
subsisting at the time of her birth, but in view of the DNA test 
reports and what we have observed above, we cannot forestall 
the consequence. It is denying the truth. "Truth must triumph" is 
the hallmark of justice." (emphasis is ours) This Court has 
therefore clearly opined, that proof based on a DNA test would 
be sufficient to dislodge, a presumption under Section 112of the 
Indian Evidence Act.''

11. It is borne from the decisions rendered by this Court in Bhabani Prasad 
Jena (supra), and Nandlal Wasudeo Badwaik (supra), that depending on the facts 
and circumstances of the case, it would be permissible for a Court to direct the 
holding of a DNA examination, to determine the veracity of the allegation(s), 
which constitute one of the grounds, on which the concerned party would either 
succeed or lose. There can be no dispute, that if the direction to hold such a test can 
be avoided, it should be so avoided. The reason, as already recorded in various 
judgments by this Court, is that the legitimacy of a child should not be put to 
peril.''
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Petition allowed

Before Mr. Justice Vivek Rusia

of the child, which was delivered by the respondent on 12/01/2016. So far as the 
admission made by the petitioner on 07/09/2015 is concerned, it was the case of 
the respondent herself that the petitioner is disputing the paternity of the child, 
which she was carrying, therefore, she does not want to go with the petitioner. It 
appears that as the petitioner was interested in saving his married life, therefore he 
accepted that he is the father of child which the respondent was carrying and, 
therefore, he wants to take her to his house with him. However, in spite of that, the 
respondent did not agree to go along with the petitioner and as per the record, 
thereafter she did not go to her matrimonial house. Even otherwise, it is clear that 
the respondent had given birth to a boy child on 12/01/2016 i.e. prior to nine 
months from 29/04/2015. Where there is a serious dispute with regard to the 
paternity of the child, under these circumstances, this Court is of the considered 
opinion that the trial Court committed material illegality by rejecting the 
application filed by the petitioner under Section 151 of CPC for holding the DNA 
test of the petitioner with that of the child delivered by the respondent.

13. Accordingly, the order dated 17/11/2017 passed by the Additional District 
Judge, Lahar, District Bhind in Case No. 249-A/2014 (HMA) so far as it relates to 
rejection of the application filed under Section 151 of CPC, is hereby set aside.

14. The Court below is directed to proceed in accordance with law for getting 
the DNA test, as prayed by the petitioner.

15. The petition succeeds and is hereby allowed.

I.L.R. [2019] M.P. 1258
APPELLATE CIVIL 

S.A. No. 356/2016 (Indore) decided on 19 March, 2019

Vs.

 A. Civil Procedure Code (5 of 1908), Order 22 Rule 3 & 5 – Legal 
Representative – Rights over the title of suit property – Held – Appellants were 
brought on record as LRs by virtue of will but after becoming a party, they 
ought to have established their right over suit property – By allowing 
application under order 22 Rule 3 CPC, appellants were given limited rights 
to continue the suit – In pleadings also, appellants did not claim any relief by 
way of amendment that they have succeeded ½ share of the original plaintiff 
– No error by courts below while dismissing the suit – Appeal dismissed.                             

 (Para 11 & 15)

SHEELA & anr.           …Appellants

BHAGUDIBAI & anr.  …Respondents
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 [k- Hkw jktLo lafgrk] e-Á- ¼1959 dk 20½] /kkjk 178 o 250 & foHkktu & 
vf/kdkfjrk

 B. Land Revenue Code, M.P. (20 of 1959), Section 178 & 250 – 
Partition – Jurisdiction – Competent Authority – Held – Suit land is 
agricultural land and u/S 178, Tehsildar is competent authority to pass order 
of partition – Jurisdiction of Civil Court is barred – Suit is not maintainable 
for relief of partition.   (Para 6 & 16)

 d- flfoy ÁfØ;k lafgrk ¼1908 dk 5½] vkns'k 22 fu;e 3 o 5 & fof/kd 
izfrfuf/k

Cases referred:

 AIR 2007 SC 2083, AIR 1954 SC 575, M.P.W.N. 1990 (II) 246, 1999 RN 
56, AIR 2008 SC 2866, (2010) 2 SCC 162.

A.S. Garg with Satish Jain, for the appellants.  
 Mohanlal Patidar, for the respondent No. 1. 

2.  The appellants are legal heirs of Rami Bai who died during the pendency 
of the suit. Late Rami Bai and defendant No.1 Bhagudi Bai are real sisters and 
they jointly owned the land survey No.799 area 0.03 Hectare and land survey 
No.800 area 0.78 Hectare, in total 0.81 Hectare situated at village Chaldu, Tehsil 
Neemuch (hereinafter referred to as "suit land"). Late Rami Bai filed a civil suit 
against the defendant No.1 for permanent injunction and partition alleging that 
she is having 1/2 share in the suit land and the defendant No.1 is trying to raise a 
construction over the part of the land attached to the highway and the remaining 
portion is leaving for the plaintiff which is having lesser value. It has been alleged 

J U D G M E N T

VIVEK RUSIA, J.:- Appellants have filed the present appeal being 
aggrieved by the judgement and decree dated 17/08/2015 passed by 1st Civil 
Judge, Class-I, Neemuch and judgement dated 18/03/2016 passed by Additional 
District Judge, Neemuch whereby the suit as well as first appeal both have been 
dismissed. 

Sheela Vs. Bhagudibai



1260

3.  The defendant No.1 filed the written statement by submitting that the 
partition between them had already been taken 22 years back and she is in 
possession of her share by constructing a house and residing in it with her family. 
The plaintiff is also in possession over the part of suit land of her share. The 
defendant No.1 had filed an application before the Tehsildar in which order of 
partition dated 08/07/2009 was passed. The Sub Divisional Officer remanded the 
case to the Tehsildar for deciding afresh but later-on, the same has been dismissed 
in default due to non-appearance, but the fact remains that the plaintiff and 
defendant No.1 are in possession over the land of their respective shares.

that on 05/02/2009, the defendant No.1 has started construction and because of 
which the dispute arose. The plaintiff filed a suit on 10/02/2009 seeking relief of 
permanent injunction that the defendant No.1 be restrained to raise any 
construction without partition and she be given 1/2 share in the suit land by 
way of partition.

6.  After appreciating the evidence came on record, learned Civil Judge, 
Class-I has dismissed the suit vide judgment and decree dated 17/08/2015 with a 
findings that the civil suit is barred under Section 250 of M.P.L.R. Code and 
without claiming the relief of declaration, the decree of partition cannot be 
granted. The plaintiffs have been permitted to continue the suit as legal 
representatives but their rights and title on the basis of will over the property 
cannot be decided in this suit. 

5. The plaintiff No.1 examined herself as PW/1, Balvindar Singh as PW/2, 
Bhanwarlal Jain as PW/3 and Deepak Kumar as PW/4. The plaintiffs got 
exhibited 14 documents as Exhibit P/1 to Exhibit P/14. In defence, the defendant 
No.1 examined herself. 

7.  Being aggrieved by the aforesaid judgement and decree, the plaintiffs 
preferred a first appeal before the District Judge and vide judgement dated 
18/03/2015, the District Judge has dismissed the appeal affirming the findings 
recorded by the learned Civil Judge.

4.  During the pendency of the plaint, the plaintiff has expired on 16/02/2012 
and the present appellants filed an application under Order 22 Rule 3 read with 
Section 151 of the CPC on 19/04/2012 for bringing their name as legal heirs of the 
plaintiff on the basis of registered will dated 11/03/2011. The said application was 
opposed by the defendant No.1 but vide order dated 28/07/2012, the learned trial 
Court allowed the application and they have been permitted to continue the 
litigation as legal representatives (Hereinafter they are referred as plaintiffs). By 
order dated 31/07/2012, the plaintiff No.1(A) was permitted to act as a guardian of 
plaintiff No.2(B).
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ii. Whether, the learned Courts below committed legal error by not 
considering the section 8 and 10 of hindu succession act wherein the appellants 
and deceased plaintiff became owner by operation of law?

iv.  Whether the Learned Courts below committed error of law in recording 
the finding of facts against the record and evidence produced?

9.  Shri A.S. Garg, learned senior counsel appearing for the appellants in 
support of the aforesaid ground has placed reliance over the judgement passed by 
the Apex Court in case of Jagraj Singh Vs. Birpal Kaur reported in AIR 2007 SC 
2083, in which the Apex Court has held that once the Court holds that it has no 
jurisdiction in matter, it should not consider the matter on merits. He has further 
placed reliance over the judgement of Apex Court in case of Chhote Khan and 
others Vs. Mal Khan and others reported in AIR 1954 SC 575, in which it has been 
held that right of co-owner to claim the partition cannot be resisted by the 
defendant. He has also placed reliance over the judgement passed by the Apex 
Court in the case of Sardar Singh Vs. Dardar Singh reported in M.P.W.N. 1990 (II) 
246 in which it has been held that jurisdiction of Civil Court cannot be barred 
under Section 9 of the CPC. In the case of Mahtab Singh and another Vs. Nandlal 
and another reported in 1999 RN 56, this Court has been held that the Civil Court 
is having jurisdiction to grant the relief of perpetual injunction. No revenue Court 
can try such suit. He further submitted that if the trial Court was of the opinion that 
the suit is not maintainable, then it ought to have been returned to the plaintiffs for 
presentation before the revenue Court.

The plaintiff No.1 is having registered will in her favour, therefore, she 
succeeded 1/2 share in the suit property and entitled to claim the partition. The 
original plaintiff Late Rami Bai was co-owner of the property, therefore, she was 
not required to claim the decree of title and the suit for partition and permanent 
injunction is maintainable.

"i.  Whether, the Learned Courts below committed legal error in by not 
holding tat (sic : that) the suit for partition, possession and injunction was 
maintainable especially when the joint ownership was admitted?

iii. Whether the Learned Courts below committed error of law in not 
considering the admission of respondent?

8.  Hence, the present appeal before this Court on the ground that both the 
Courts below have wrongly held that the suit is not maintainable under Section 
250 of the M.P.L.R. Code.

Appellants have proposed following substantial questions of law involved 
in the appeal:-
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12.  The Apex Court in the case of Jaladi Suguna (dead) through L.R.s Vs. 
Satya Sai Central Trust & others reported in AIR 2008 SC 2866 has held that the 
determination as to who is the legal representative under Order 22 Rule 5 will be 
for the limited purpose of representation of the estate of the deceased for objection 
of that case. Such determination for such limited purpose will not confer on the 
person held to be a legal representative, any right to the property which is subject 
matter of  the suit. Para 10 is reproduced below:-

v.  Whether, the learned Courts below committed legal error by not holding 
that the appellants are not only the legal representatives but became owner by 
survivorship and operation of law?

vi. Whether the findings of the Lower Courts suffer from misreading of 
evidence adduced either by the parties?

vii. Whether the judgement and decree passed by the learned Courts below are 
illegal, perverse and against the evidence and facts on the record?

10.  Shri M.L. Patidar, learned counsel appearing for the respondent / 
defendant submitted that Late Rami Bai remained unmarried during her life time 
and in plaint, she had mentioned the name of her father. PW/2 Balvindar Singh 
was not married to her and the plaintiff No.1 Sheela, plaintiff No.2 Neelu are the 
daughters of Balvindar Singh but not the daughters of Rami Bai. The plaintiffs 
have failed to prove the factum of marriage of Rami Bai and Balvindar Singh. He 
further emphasised that both the Courts below have rightly dismissed the suit as 
well as the appeal and there is no substantial question of law involved in this 
appeal. 

vii.  Whether under the facts and circumstances of the case learned Lower 
Court while passing the judgement and decree considered all the issues and 
evidence produced?"

11.  I have perused the records of both the Courts below and considered the 
arguments of both the counsel. It is not in dispute that the original plaintiff Rami 
Bai and defendant No.1 Bhagudi Bai are the real sisters and they jointly owned the 
suit land. After the death of Rami Bai, the only issue survive that whether the 
plaintiffs have succeeded right in the property left by Late Rami Bai. In the 
pending suit plaintiffs did not claim any relief by way of amendment that now they 
have succeeded the 1/2 share of Late Rami Bai in suit land. By allowing the 
application under Order 22 Rule 3, they were given limited right to continue the 
suit. 

"10. Filing an application to bring the legal representatives on record, 
does not amount to bringing the legal representatives on record. When an 
LR application is filed, the court should consider it and decide whether 
the persons named therein as the legal representatives, should be brought 
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14.  In a recent judgement in the case of Mahanth Satyanand @ Ramjee Singh 
Vs. Shyam Lal Chuhan and others passed in civil appeal No.6318/2010, the Apex 
Court has also held that the determination by the Court would be limited to the 
question, as to who should be brought on record in place of deceased for the 
purpose of continuing the suit alone and nothing beyond that. The inquiry under 
225 of CPC (sic : under order 22 rule 5 CPC) is summary in nature and for limited 
purpose. Para 12 is reproduced below:-

on record to represent the estate of the deceased. Until such decision by 
the court, the persons claiming to be the legal representatives have no 
right to represent the estate of the deceased, nor prosecute or defend the 
case. If there is a dispute as to who is the legal representative, a decision 
should be rendered on such dispute. Only when the question of legal 
representative is determined by the court and such legal representative is 
brought on record, it can be said that the estate of the deceased is 
represented. The determination as to who is the legal representative 
under Order 22 Rule 5 will of course be for the limited purpose of 
representation of the estate of the deceased, for adjudication of that case. 
Such determination for such limited purpose will not confer on the 
person held to be the legal representative, any right to the property which 
is the subject matter of the suit, vis-...-vis other rival claimants to the 
estate of the deceased."

"Although we are apprised of the fact that alleged legal representatives 
relying on certain customs to prove whether a Grihastya could be a Guru 
under the relevant sampradaya. We need not concern our self with the 
aforesaid findings on merit given by the trial court at this stage. It is for 
the High Court to consider the aforesaid report of the trial Court and 

"It is now well settled that determination of the question as to who is the 
legal representatives of the deceased plaintiff or defendant under Order 
22 Rule 5 of the Code of Civil Procedure is only for the purposes of 
bringing legal representatives on record for the conducting of those legal 
proceedings only and does not operate as res judicata and the inter se 
dispute between the rival legal representatives has to be independently 
tried and decided in probate proceedings. If this is allowed to be carried 
on for a decision of an eviction suit or other allied suits, the suits would 
be delayed, by which only the tenants will be benefited."

13.  In case of Suresh Kumar Bansal Vs. Krishna Bansal and another reported 
in (2010) 2 SCC 162, the Apex Court has held that the determination of question as 
to who is legal representative of deceased plaintiff or defendant under Order 22 
Rule 5 of the CPC is only for the purpose of bringing legal representative on 
record for conducting those legal proceedings only and does not operate as 
res-judicata in an interse dispute between the rival legal representative. Para 20 is 
reproduced below:-
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15. In view of the above, it is clear that the present appellants/plaintiffs were 
brought on record as legal representatives of Late Rami Bai by virtue of will, but 
after become a party, they ought to have established their right over the suit 
property. Execution of will in favour of plaintiff No.1 and marriage of Rami Bai 
with PW/2 were specifically denied by the defendant No.2 by way of reply to the 
application filed under Order 22 Rule 3 of CPC. The suit property was a joint 
property of plaintiff Late Rami Bai and defendant No.1 and after death of one co-
owner, Bhagudi Bai being a real sister has become the exclusive owner of the suit 
property until and unless the will is proved by the plaintiffs. Therefore, both the 
Courts below have not committed any error while dismissing the suit on the 
ground that the present appellants are not entitled to claim any relief in the suit.

16.  Admittedly, the suit land is an agricultural land and under Section 178 of 
the M.P.L.R. Code, the Tehsildar is a competent authority to pass the order of 
partition. Therefore, both the Courts below have rightly held that the suit is not 
maintainable for the relief of partition. Both the Courts below have also rightly 
held that the plaintiffs have made contradictory pleadings in one way, she was 
making averments for implementation of the undertaking given by the defendant 
No.1 in earlier suit filed by her and in other hand she is pleading that there was no 
partition between them.

17.    In view of above, I do not find any question of law involved in this appeal, 
which is accordingly dismissed.

Appeal dismissed.

determine the disputed question of fact. It may not be out of context to 
note that the determination under Order XXII Rule 5 of the CPC is 
summary in nature and for limited purpose. Order passed on the 
impleadment applications, determining a particular person as legal 
representative has no effect of final decision or operates as res-judicata 
between the legal representatives as to the question of who should 
ascend as Guru. At the cost of repetition, we may note that the 
determination by the High Court would be limited to the question, as to 
who should be brought on record in the place of deceased for the purpose 
of continuing the suit alone, and nothing beyond that."
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Cr.A. No. 458/2019 (Jabalpur) decided on 17 May, 2019

STATE OF M.P.  …Respondent                                                                 

(Alongwith Cr.Ref. No. 02/2019)

 A. Penal Code (45 of 1860), Sections 302, 376(2)(F), 376(2)(I), 
376(2)(N), 377 & 201 – Circumstantial Evidence – DNA Report – Held – 
Appellant raped and murdered his own 6 yrs. old minor daughter – DNA 
taken from the source of deceased matched with the DNA profile of appellant 
– FSL report duly corroborated by testimony of the Doctor – Appellant had 
refused for postmortem of the deceased to be conducted and intentionally 
demolished the room where offence was committed – Appellant rightly 
convicted.   (Para 15 & 28)

 d- n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 376¼2½¼,Q½] 376¼2½¼vkbZ½] 
376¼2½¼,u½] 377 o 201 & ifjfLFkfrtU; lk{; & Mh-,u-,- izfrosnu 

 B. Penal Code (45 of 1860), Sections 302, 376(2)(F), 376(2)(I), 
376(2)(N), 377 & 201 – Death Sentence – “Rarest of Rare” test – Held – Murder 
not committed with extreme brutality or that the same involves exceptional 
depravity – There is every possibility of reformation and rehabilitation – 
Death Sentence converted to life imprisonment with a minimum of 30 yrs. 
imprisonment (without remission) – Appeal partly allowed.    (Para 31 & 43)

AFJAL KHAN  …Appellant           
Vs.

I.L.R. [2019] M.P. 1265 (DB)
APPELLATE CRIMINAL 

Before Mr. Justice J.K. Maheshwari & Smt. Justice Anjuli Palo

 [k- n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 376¼2½¼,Q½] 376¼2½¼vkbZ½] 
376¼2½¼,u½] 377 o 201 & e`R;q n.Mkns'k & **fojy ls fojyre** tkap

1265I.L.R.[2019]M.P. Afjal Khan Vs. State of M.P.(DB)



Section  Act  Sentence  Fine  
In default 

of fine
302

 
Indian Penal Code

 
Death penalty (to be    
hanged till death)

 

Nil
 

Nil

201
 

Indian Penal Code
 

R.I. for 10 years
 

Rs. 5,000/-
 

R.I. for 6 
months

377 Indian Penal Code R.I. for life
imprisonment

Rs. 5,000/- R.I. for 6 
months

 x- n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 376¼2½¼,Q½] 376¼2½¼vkbZ½] 
376¼2½¼,u½] 377 o 201 & e`R;q n.Mkns'k

 C. Penal Code (45 of 1860), Sections 302, 376(2)(F), 376(2)(I), 
376(2)(N), 377 & 201 – Death Sentence – Mitigating & Aggravating 
Circumstances – Held – Mitigating factors has outweighed the aggravating 
factors, thus possibility of reformation cannot be ruled out as well as the 
possibility and options of other punishment are open – Mitigating and 
aggravating circumstances discussed and enumerated. (Paras 30 to 43)

Cases referred:

Surendra Singh with Siddharth Sharma, for the accused/appellant in Cr.A. 
No. 458/2019. 

Siddharth Sharma, Amicus Curiae for the non-applicant/accused in 
Cr.Ref. No. 02/2019. 

Som Mishra, G.A. for the State.

 AIR 1997 SC 221, 1995 Supp (3) SCC 217, (1997) 10 SCC 44, AIR 1994 
SC 117, (2010) 8 SCC 747, (2010) 9 SCC 747, 2018 (4) Crimes 372 (SC), (1980) 2 
SCC 684, (2014) 4 SCC 69, (2013) 5 SCC 549, (2015) 1 SCC 67, 2018 SCC 
Online SC 2570, (2009) 6 SCC 498.

The Judgment of the Court was delivered by :

J U D G M E N T 

 SMT. ANJULI PALO, J :- Being aggrieved by the judgment dated 22.12.2018, 
passed by the 18th Additional Sessions Judge, Bhopal (MP) in Session Trial No. 
609/2017 convicting the accused as mentioned below, the Criminal Appeal No. 
458/2019 has been filed under Section 374(2) of the Code of Criminal Procedure 
(hereinafter shall be referred to as "Cr.P.C.") by the accused/appellant and for 
confirmation of the death sentence, Criminal Reference No. 02/2019 has been 
made by Eighteenth Additional Sessions Judge, Bhopal under Section 366(1) of 
the Cr.P.C. The appellant has been convicted and sentenced as under :
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2. As per the prosecution case, the prosecutrix (since deceased) aged six 
years was the younger daughter of the appellant. She was residing with her mother 
and the appellant. The appellant was annoyed and having suspicion on his wife-
Farida of questionable character. He wanted to take revenge from his wife and her 
former husband. Therefore, he allured the prosecutrix with chocolates and was in 
occupation to commit unnatural intercourse and rape with her. On the date of 
incident i.e. 15.03.2017 at about 4:00 pm. After committing rape with the 
prosecutrix, he murdered her and then hanged her from the ceiling with the help of 
a dupatta in the upper floor of his house, and he fled away from the spot. The other 
daughters of the appellant came to the room and saw the body of the deceased 
hanging from the ceiling. They informed other persons about the incident and 
brought down the body on floor. On receiving information about the incident, 
Police Station Koh-e-fiza registered merg under Section 174 of Cr.P.C. After 
conducting the postmortem, doctors found that, the deceased died due to asphyxia 
caused by strangulation. They also found that, the deceased had some bodily 
injuries. They opined that looking to the circumstances of the case and evidence 
available on record, there is a possibility of homicidal death and the possibility of 
commission of sexual violence also cannot be ruled out. Police registered offence 
under Sections 376(2)(i), 376(a), 377, 302 and 201 of IPC and Section 5(m) read 
with Section 6 of the Protection of Children from the Sexual Offences Act 2012 
against unknown person.

3. After receiving the DNA test report, it was found that the DNA profile of 
the appellant matched with the DNA profile present in the vaginal swab of the 
prosecutrix and sperms were also present in the vaginal swab. Some samples were 
collected from the frock of the deceased in which DNA profile of the appellant 
was found. Due to the aforesaid evidence, police filed charge-sheet against the 
appellant under Sections 376(2)(i), 376(a), 377, 302 and 201 of IPC and Section 
5(m) read with Section 6 of the Protection of Children from the Sexual Offences 
Act 2012.

4. After committal of the case, learned trial Court framed charges under 
Sections 377, 376(2)(f)(i)(n)(k), 302 and 201 of the Indian Penal Code and 
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376(2)(F)

 

Indian Penal Code

 

R.I.

 

for

 

life 
imprisonment

 

Rs. 5,000/-

 

R.I. for 6 
months

376(2)(I)

 

Indian Penal Code

 

R.I.

 

for

 

life

 

till death

 

Rs. 5,000/-

 

R.I. for 6 
months

376(2)(N)

 

Indian Penal Code

 

R.I. for life till death

 

Rs. 5,000/-

 

R.I. for 6 
months

5(l)(m)(n) 
r/w 6

Protection of 
Children from Sexual     
Offences Act

- - -
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6. After considering the aforesaid facts and circumstances, the trial Court 
convicted the appellant and sentenced him as mentioned hereinabove and referred 
the matter to this Court for confirmation of the death sentence under Section 366 
(I) of Cr.P.C. The appellant has challenged the findings of guilt recorded by 
learned trial Court by filing the separate appeal, listed for analogous hearing.

Section 5(l)(m)(n) read with Section 6 of Protection of Children from Sexual 
Offences Act 2012. Appellant abjured guilt and pleaded that he has been falsely 
implicated by the police to protect the actual culprit. He also took the plea of alibi 
and examined defence witnesses in his support.

5. Learned trial Court mainly relied upon the testimony of Dr. Geeta Rani 
Gupta (PW-2) and came to the conclusion that reddish discoloration was present 
on the labia majora. There was contusion on the vaginal opening, vestibule and 
labia minora. All the injuries were recent, the anus of the deceased was dilated and 
its margins were irregular. Notching was present at 3 o'clock position and rugosity 
(anul folds) were partially lost. Some other external injuries were also present on 
her cheeks, mouth including the ligature mark on her neck and the tongue was 
pressed between her teeth. Thus, the doctors opined that the deceased was 
subjected to sexual violence and her death was homicidal in nature. The DNA 
sample taken from the deceased matched with the DNA profile of the appellant. In 
her vaginal swab, sperms were present. During the investigation, it was also found 
that the appellant had removed the structure where the offence was committed 
with the deceased with intent to disappear the evidence.

7. Learned Senior Counsel appearing for the appellant contends that the FIR 
has been lodged after undue delay without assigning any reason. At the time of 
preparing naksha panchayatnama, police has not mentioned any marks of injuries 
over the dead body. It is submitted that the circumstances of the case indicate that, 
the deceased herself committed suicide due to shame about the sexual assault 
caused to her by some unknown person. He relied upon the judgments of the 
Hon'ble Supreme Court in case of "  Prem Singh vs. State of Punjab AIR 1997 SC 
221", " Amarjit Singh vs. State of Punjab, 1995 Supp (3) SCC 217" and State of 
Punjab vs. Bimal Kaur, AIR 1997 SC 221". Appellant is her father, hence, there is 
no possibility of committing rape with his own daughter. It is further argued by the 
learned counsel for the appellant that, the dupatta which was used by the deceased 
for hanging herself was not examined at the time of postmortem. Appellant tried 
to indicate that the real culprit was one Sunil, who is the tenant of the appellant, 
residing on the floor just below where the incident took place. It is also argued on 
behalf of the appellant that there are many other material lacunae in this case. 
There is no material evidence to prove that blood samples were properly taken and 
kept in safe custody. The evidence has been manipulated in this case to falsely 
implicate the appellant. It was further contended that conviction cannot be based 
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8. Learned Government Advocate for the respondent/State vehemently 
opposed the contentions of the counsel for the appellant, and argued in support of 
the findings recorded by the trial Court. It was contended that the learned trial 
Court has properly evaluated the entire evidence available on record and rightly 
convicted the appellant and awarded sentence befitting the crime. Hence, appeal 
filed by the appellant is liable to be dismissed and allowing the criminal reference, 
the death sentence may be confirmed.

11. Raju Yadav (PW-1), Arjun (PW-3), Reshma (PW-4), Ube-ur-Rehman 
(PW-5) are the witnesses and neighbours who knew the appellant and his family. 
All these witnesses did not support the case of prosecution and declared hostile.

13. Arif Ali (PW-14) Head Constable has deposed that on 15.03.2017, he 
received a telephonic call about hanging of the deceased at her own residence. 

"Whether the finding proving the charge by the trial Court to convict the 
appellant is just. If so, what sentence may be awarded in the facts of the 
case."

10. This case is purely based on circumstantial evidence collected by the 
prosecution. It is not in dispute that the deceased was aged six years only. Her 
mother Farida is married with the appellant who is the second wife. It is pertinent 
to note that she was not examined by any of the parties as a witness either by the 
prosecution or by the defence. She could be the best witness to testify the 
behaviour of the appellant towards the prosecutrix (since deceased) and the 
presence of the appellant at the time of incident.

only on the DNA and FSL reports. Hence, the impugned judgement is liable to be 
set aside and the appellant is entitled to be acquitted from the charges levelled 
against him.

9. Heard rival contentions of the learned counsel for the parties at length and 
perused the record. Now the question that arise for consideration is -

12. Ajay Rajput (PW-11), neighbour of the appellant has stated that on 
15.03.2017 at about 7:00 pm, he heard screams of hue and cry from the appellant's 
house. When he reached on the scene of occurrence, he came to know that 
something has happened to the younger daughter of the appellant. With the help of 
a boy, he brought her to Tripti Hospital at Lalghati, where Doctors have refused to 
admit and referred her to Hamidia Hospital. He took her to the Hamidia Hospital 
and telephonically called the appellant, who reached at the hospital. In the 
meantime, it was informed that the prosecutrix had died. Later, Ajay Rajput (PW-
11) came to know that the appellant himself had sexually assaulted her and 
committed murder of the prosecutrix. This testimony indicates that the deceased 
was brought to the hospital by Ajay Rajput (PW-11) and not by her own family 
members.
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Thereafter, he registered the information in rojnamcha sanha (Ex. P/18). He said 
that in the information, it was mentioned that the appellant took the deceased to 
the hospital. Thereafter, he informed the incident to Incharge Police Station. Anil 
Bajpai (PW-16), Incharge, Police Station, Jahangirabad has corroborated the 
testimony of Arif Ali (PW-14) and stated that he received information from 
Hamidia Hospital that the appellant had brought the deceased prosecutrix to the 
hospital. Thereafter, her body was kept in the mortuary. He registered FIR (Ex. 
P/19) on 04.07.2017 against unknown persons. He has further stated that, 
appellant refused to conduct autopsy of the deceased due to which he came under 
the sphere of suspicion. On 21.03.2017, Anil Bajpai (PW-16) received short 
postmortem report wherein the doctor had opined that the deceased was subjected 
to sexual violence. Later, he received the complete postmortem report and after 
receiving the anul & vaginal swab (Ex. P/20) & (Ex. P/21) and the clothes of the 
deceased, sent those articles to RFSL, Bhopal and FSL Sagar through the 
Superintendent of Police, Bhopal for chemical examination. Ex. P/22 are the FSL 
reports which confirms the presence of human sperms on the slide of vaginal swab 
of the deceased. Thereafter, he interrogated the suspected persons including the 
appellant and duly taken blood samples for DNA with the help of doctors and sent 
it for further examination to FSL, Sagar. On 15.09.2017, DNA report (Ex. P/25) 
has been received. The Experts have given the opinion that in the source of DNA 
taken from the deceased, Y chromosomes, STR DNA profile of the appellant were 
present. Accordingly, the appellant was interrogated by Anil Bajpai (PW-16) 
Incharge, PS Koh-e-fiza.

14. Memorandum (Ex. P/13) of the appellant was recorded wherein it was 
disclosed by him, that he wanted to take revenge with the wife Farida and the 
person whom he suspected to be the father of the deceased. Therefore, he was in 
search of opportunity since last 3 months. On getting opportunities, he sexually 
exploited the deceased (prosecutrix) and in return he used to give her money and 
chocolates to keep mum. He used to perform unnatural sex with her and felt 
satisfied to his lust of revenge with wife. 8-9 days prior to the date of incident, he 
had a quarrel with his wife Farida. A day prior to the incident, he was sleeping in 
his room on the upper floor when the deceased came there and he sexually 
exploited her and gave her some money. At that time, he was so angry at his wife 
that he planned to kill the deceased. Appellant further stated in his memorandum 
that on the date of incident, at about 4:30 pm, he came to his house. His elder 
daughters were busy in singing and dancing on the first floor. He took the 
prosecutrix to the upper floor into his room. He further stated that he later 
prepared a chabutra (platform) on the bed using clothes so that it would appear 
that the prosecutrix herself climbed on the chabutra and committed suicide. 
Thereafter, he flee away from the spot and reached at his shop. After sometime, his 
daughter Kulsum telephonically informed him that the deceased has committed 
suicide. He reached his house, but someone had taken the deceased to 
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(4) Two abrasion present over left side extending from 2.5 cm left to 

16. It is also a relevant issue, that what was the reason for the appellant to 
demolish the room in such a hurry, where the incident took place. It is a matter of 
investigation. Police may have got some clues about the possibility whether the 
deceased herself committed suicide or not, what was the height of the ceiling, 
whether it was possible for the deceased to climb on the heap of clothes chabutra 
to reach the ceiling and hang herself. Therefore, it is indicative of the fact that the 
room was demolished with intent to disappear the cogent evidence. We can not 
ignore such material circumstance helpful in establishing the intention of the 
appellant to the place where offence was committed with the deceased.

(3) Abrasion is present over right side of maxillary prominence size 
0.5x0.2 cm convexity is going upwards and laterally and 
concavity is directed downwards and medially. It is semi-lunar 
in shape.

15. This version of Anil Bajpai (PW-16) is corroborated by the testimony of 
Ajay Rajput (PW-11) to some extent. In his memorandum, the appellant said that 
he did not want the autopsy of the deceased be conducted, therefore, he refused for 
the same. Appellant also demolished the structure of room during investigation 
where he committed the offence with the deceased. Investigating Officer Anil 
Bajpai (PW-16) found malba (debris) of the demolished room on the spot. It is a 
very material and incriminating circumstance which was not challenged by the 
learned counsel for the appellant in his cross-examination. Such an act of the 
appellant is relevant to connect him with the crime, under Section 8 of the 
Evidence Act.

(2) Abrasion present over right side of back extending from 8 cm right 
to midline and from 2 cm below the inferior angle of scapula going 
upwards and tappered. It is broad at lower end side and tapper at 
upper end side, size 6x0.3 cm with reddish brown scab and 
marginal inflammation is present at upper end region, the scab is 
falling off at places. Duration of injury is approximately 4 to 10 
days.

17. Dr. Geeta Rani Gupta (PW-2) who conducted autopsy of the deceased 
found the following external injuries on the body of the deceased :

(1) Reddish discolouration present over left cheek without any 
ecchymosis.

Hamidia Hospital.
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(12) Ligature mark present over neck on full extension of neck.

(8) Abrasion present over left shoulder joint size 2x1 cm sagital 
extending from 5 cm right to midline.

midline and 1 cm below the body of mandible size 0.2 cm in 
diameter and 0.5 cm apart.

18. The testimony of Dr. Geeta Rani Gupta (PW-2) clearly indicates that 
deceased died due to asphyxia as a result of hanging. The deceased had more than 
ten abrasions, of which some were large and some were small on several parts of 

(7) Multiple superficial abrasion present over right forearm or flexor 
aspect extending from 1 cm above the wrist joint in an area of 3.5 x 
1 cm vertical directed downwards and laterally, size varies from 
pinhead to 0.8x0.2 cms. The uppermost is biggest in size 0.8x0.2 
cm semi-lunar in upward.

(11) Abrasion present over right side of superior angle of scapula size 
1x0.3cm transverse.

  Duration of injury No. 3 to 11 are fresh and red in colour, within 24 
hours of the postmortem and simple in nature.

Dr. Geeta Rani Gupta (PW-2) found the following injuries on internal 
examination of the body of the deceased :

(5) An abrasion is present over right cheek size 0.2 cm in diameter.

(6) An abrasion is present over right forearm on flexor aspect 
extending 9 cm above the wrist joint size 0.2 cm diameter.

(10) Abrasion present over left side of back extending from 8 cm left to 
midline and 2 cm below the inferior angle of scapula size 2 x 0.5 
cm vertical.

(9) Abrasion present over right side of back extending from 4 cm right 
to midline and at 10th thoresic vertibra level size 1 x 0.2 cm 
directed downwards and laterally.

(1) The anal opening is dilated. Fecal matter is visible on left side, 
margins are irregular and scarred with notching at 3 o' clock 
position.

(2) Reddish dicolouration present over labia minora, contusion 
present at vaginal opening and its adjacent part of vestibule and 
labia minora, red in color, inflamed and fresh.

(3) Tongue was protruded between the teeth with marking of teeth.
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her body, which shows that just before her death she was assaulted due to which 
she sustained those injuries. In addition to the aforesaid external injuries, there 
were injuries over her private parts. Swelling and the injuries were fresh which 
establish that just before her death, rape was committed with her. Her postmortem 
report (Ex. P/2) duly establish the commission of unnatural intercourse. Her anul 
part was badly affected. She was only six years old. Such type of injuries cannot be 
caused to her accidentally nor it can be imagined that she herself caused such type 
of injuries. We are not inclined to accept the contentions of learned counsel for the 
appellant that a minor girl of this age committed suicide due to shame. Her bodily 
injuries are sufficient to disagree with the contention of learned counsel.

"We feel that the trial court was not justified in rejecting the DNA report, 
as nothing adverse could be pointed out against the two experts who had 
submitted it. We must, therefore, accept the DNA report as being 
scientifically accurate and an exact science as held by this Court in Smt. 
Kamti Devi v. Poshi Ram AIR 2001 SC 2226. In arriving at its 
conclusions the trial court was also influenced by the fact that the semen 
swabs and slides and the blood samples of the appellant had not been 
kept in proper custody and had been tampered with, as already indicated 
above. We are of the opinion that the trial court was in error on this score. 
We, accordingly, endorse the conclusions of the High Court on 
circumstance No.9."

20. After considering the procedures and rules which were produced by the 
learned Government Advocate to establish the procedure for taking the DNA 
samples and its preservation, we come to the conclusion that in the present case 
there is no reason to ignore the DNA profile report Ex. P/25, which is against the 
appellant. In case of " Santosh Kumar Singh vs. State through CBI, (2010) 8 SCC 
747", the Hon'ble Supreme Court has observed as under with regard to the DNA 
test report :

19. Learned Senior Counsel for the appellant strongly contended that there is 
no evidence against the appellant available on record to connect him with the 
crime. He further contended that DNA report is not sufficient to convict the 
appellant because there is no proof that the sample taken by the police were kept 
safely and securely in accordance with the procedure prescribed. he (sic : The) 
prosecution has failed to establish that semen found on the frock of the deceased 
belongs to the appellant. In the accused statement, appellant had specifically taken 
the plea that at night, he had some discharge which was later collected by the 
police and implanted the same with crime. In that context, learned Senior Counsel 
for the appellant has relied upon the judgment of Hon'ble Supreme Court in case of 
" Mohd. Aman vs. State of Rajasthan (1997) 10 SCC 44" and " Valsala vs. State of 
Kerala, AIR 1994 SC 117".
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21. In FSL report (Ex. P/22) of the vaginal slide, vaginal swab, anul slide and 
anul swab, clothes of the deceased (Article A) to (Article F) semen and human 
sperm were found. On the dupatta and bed sheet (Article G) and (Article H) 
particles of saliva were found, On the skirt (Article F), dupatta (Article G) and bed 
sheet (Article H) human blood was found. On the bed sheet (Article H) human 
blood of group-B was found. This FSL report is duly corroborated by the 
testimony of Dr. Geeta Rani Gupta (PW-2). DNA Report Ex.-P/25 established that 
the genetic marker Y chromosomes STR DNA taken from the source of the 
deceased (Ex.F) matched with the Y chromosomes STR DNA profile of the 
appellant. Whereas, the DNA profile and other suspects Devendra Yadav, Sunil 
Gavli and Rajat Rajput did not tally with the DNA taken from the frock of the 
deceased.

22. We find that the DNA sample has been duly/properly and procedurely 
taken and kept in safe custody. The procedures were rightly followed as 
mentioned in (Ex. P/23), (P/24), (P/25). Learned counsel strongly contended to 
create suspicion about the procedure for obtaining DNA sampling. It is pertinent 
to note that during cross-examination of Investigating Officer Anil Bajpai (PW-
16) and expert Dr.Anil Kumar Singh (PW-18) and other concerned police 
personnel, no question has been asked by the counsel for the appellant about the 
safe custody of the samples and the procedure adopted by them. Such defence 
cannot be taken for the first time at this stage by the learned Senior counsel for the 
appellant without showing any cogent evidence to support the contention to create 
a maze. It was established by the prosecution that when all the sample reached 
FSL Sagar and RFSL, Bhopal for DNA profile test, they found that the seals were 
intact. No suggestion was made during cross-examination of Experts from FSL 
and Police Officials that seals of the package/containers were tampered with. 
Hence, in our view the genuineness of samples could not be doubted. It cannot be 
ignored that scientists are eminent persons and that the laboratory is an esteemed 
institution in the country. Hence, the trial Court has rightly accepted the DNA 
report. In case of Santosh Kumar Singh vs. State (2010) 9 SCC 747, the Hon'ble 
Apex Court has held as under:

"It is significant that not a single question was put to PW Dr. Lalji Singh 
as to the accuracy of the methodology or the procedure followed for the 
DNA profiling. The trial court has referred to a large number of text 
books and has given adverse findings on the accuracy of the tests carried 
out in the present case. We are unable to accept these conclusions as the 
court has substituted its own opinion ignoring the complexity of the 
issue on a highly technical subject, more particularly as the questions 
raised by the court had not been put to the expert witnesses. In Bhagwan 
Das & Anr. vs. State of Rajasthan AIR 1957 SC 589 it has been held that 
it would be a dangerous doctrine to lay down that the report of an expert 
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23. Further that the Investigating Officer Anil Bajpai (PW-16) strongly 
deposed that the appellant refused the postmortem of the body of the prosecutrix 
to be conducted. This statement has not been challenged by the appellant in the 
cross-examination nor he offered any explanation why he had not wanted the 
autopsy of the deceased to be conducted knowing that his daughter was subjected 
to such a heinous crime.

witness could be brushed aside by making reference to some text on that 
subject without such text being put to the expert."

27. Looking to the aforesaid circumstances it seems that Anay Khan (DW-1) 
has given false evidence to save her father. Her testimony is not reliable. She also 
admitted that at the time she was doing household chores, therefore, she would not 

26. Learned Senior Counsel for the appellant further contented that the trial 
Court wrongly ignored the defence evidence which proves that without any 
cogent evidence the appellant has wrongly convicted by the trial Court. The 
defence witness Anay Khan (DW-1) daughter of the appellant, deposed that at the 
time of the incident, the appellant was not present at their house. In the last line of 
the cross-examination, she admitted that now she was residing with her grand-
mother and not with her parents. From the memorandum of the appellant, it shows 
that the appellant hated his wife because he suspect on her character and due to this 
reason he committed crime with his own daughter-prosecutrix. He also suspected 
that the prosecutrix was not his daughter.

24. The learned counsel for the appellant repeatedly submitted that the police 
manipulated the case to falsely implicate the appellant with the crime but nowhere 
he explained why the police was interested in falsely implicating the appellant, 
what may be the object behind such implication or on whose insistence. Police is 
the investigating agency and is duty bound to conduct fair investigation. Under 
Section 114 of Evidence Act, there is a presumption in favor of a public servant 
such particularly, police that :

"Court may presume existence of certain facts. —The Court may 
presume the existence of any fact which it thinks likely to have 
happened, regard being had to the common course of natural events, 
human conduct and public and private business, in their relation to the 
facts of the particular case."

25. In catena of cases, it was held that police personells (sic : personnels) 
perform their duty with utmost sincerity and honesty. The act of police cannot be 
questioned without any justification or cause. If in all cases, the proceedings of 
police be treated as doubtful the prevention of crime would not be possible. 
Therefore, we are not inclined to accept the contentions raised by the learned 
Senior Counsel to disbelieve the police investigation.
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31. We do not find that the murder has been committed with extreme brutality 
or that the same involves exceptional depravity. On the other hand, as mentioned 
in case of Prahalad (supra), the accused was young and the probability that he 
would commit criminal acts of violence in the future is not available on record. 
There is every probability that the accused can be reformed and rehabilitated. In 
this context, the observations made by the Honble Supreme Court in the case of 
Bachan Singh v. State of Punjab (1980) 2 SCC 684, is reproduced as follows:

be aware if someone climbed up her house. Similarly, other defence witnesses 
Emran (PW-2) admitted that he was not present with the appellant 24 hours. 
Neither he was aware as to when did the appellant left the shop, went anywhere 
and when did he returned back to his shop. Such type of evidence is not sufficient 
to establish the plea of alibi taken by the appellant.

"209. There are numerous other circumstances justifying the passing of 
the lighter sentence; as there are countervailing circumstances of 
aggravation. "We cannot obviously feed into a judicial computer all such 

29. Now, question arises whether the act of the appellant is liable to be 
punished with death sentence or some other sentence.

30. In the present case, the appellant has been convicted and sentenced with 
capital punishment under Section 302 of IPC. He has not been punished with 
death sentence for committing offence punishable under Section 5(m) read with 
Section 6 of the Protection of Children from the Sexual Offences Act 2012. 
Recently, in the case of Prahalad vs. State of Rajasthan, 2018(4) Crimes 372 
(SC), the Hon'ble Supreme Court has held that appellant does not have any 
criminal background, nor is he a habitual offender. Motive for the offence of 
murder is not clear and of course it is generally hidden, known to the accused only. 
Under such circumstances, the court will have to see as to whether the case at hand 
falls under the 'rarest of the rare' case category. In that case, the accused was also 
young during the relevant point of time. Hence, the Hon'ble Supreme Court held 
that the duty is on the State to that there is no possibility of reform or re-
habilitation of the accused. When the offence is not gruesome, not cold- blooded 
murder, nor is committed in a diabolical manner, the court will impose life 
imprisonment. In the case at hand, the mitigating factors outweigh the 
aggravating factors. The only aggravating factor in the matter is that the accused 
took advantage of his position in the victim's family for committing the murder of 
the minor girl in as much as the minor girl was treating the accused as her Mama 
(uncle).

28. In our opinion, the defence evidence is not sufficient to discard or 
disbelieve the DNA report Exhibit-P/25 which is against the appellant. The 
learned Trial Court rightly convicted the appellant under Sections 302, 201, 377, 
376(2)(F), 376 (2)(I) and 376(2)(N) of the IPC.
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situations since they are astrological imponderables in an imperfect and 
undulating society." Nonetheless, it cannot be overemphasised that the 
scope and concept of mitigating factors in the area of death penalty must 
receive a liberal and expansive construction by the courts in accord with 
the sentencing policy writ large in section 354 (3). Judges should never 
be bloodthirsty. Hanging of murderers has never been too good for them. 
Facts and figures, albeit incomplete, furnished by the Union of India, 
show that in the past, courts have inflicted the extreme penalty with 
extreme infrequencya fact which attests to the caution and compassion 
which they have always brought to bear on the exercise of their 
sentencing discretion in so grave a matter. It is, therefore, imperative to 
voice the concern that courts, aided by the broad illustrative guidelines 
indicated by us, will discharge the onerous function with evermore 
scrupulous care and humane concern, directed along the highroad of 
legislative policy outlined in Section 354 (3), viz., that for persons 
convicted of murder, life imprisonment is the rule and death sentence an 
exception. A real and abiding concern for the dignity of the human life 
postulates resistance to taking a life through law's instrumentality. That 
ought not to be done save in the rarest of rare cases when the alternative 
option is unquestionably foreclosed."

32. Sentence has always been a vexed question as part of the principles of 
proportionality.

27.  The R-R test, we have already held in Shankar Kisanrao Khade 
case, depends upon the perception of the society that is "society-centric" 
and not "Judge-centric", that is, whether the society will approve the 

"22.  We have dealt with the various principles to be applied while 
awarding death sentence. In that case, we have referred to the cases 
wherein death penalty was awarded by this Court for murder of minor 
boys and girls and cases where death sentence had been commuted in the 
cases of murder of minor boys and girls. In Shankar Kisanrao Khade we 
have also extensively referred to the principles laid down in Bachan 
Singh vs. State of Punjab, (1980) 2 SCC 684 and Macchi Singh vs. State 
of Punjab, (1983) 3 SCC 470 and the subsequent decisions. Applying 
the tests laid down in Shankar Kisanrao Khade, we are of the view that 
in the instant case the crime test and criminal test have been fully 
satisfied against the accused. Still, we have to apply the R-R test and 
examine whether the society abhors such crimes and whether such 
crimes shock the conscience of the society and attract intense and 
extreme indignation of the community.

33. Learned Government Advocate has relied upon various judgments of the 
Hon'ble Supreme Court. In Anil vs. State of Maharashtra, (2014) 4 SCC 69, the 
Apex Court relying upon the judgment in case of Shankar Kisanrao Khade vs. 
State of Maharastra, (2013) 5 SCC 549 has observed as under :
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46. The Crime Test, Criminal Test and the "Rarest of the Rare" Test are 
certain tests evolved by this Court. The Tests basically examine whether 

34. In the present case photographs and other evidence undisputably establish 
that the aforesaid frock was worn by the deceased at the time of the incident. 
Therefore, presence of allele of genetic marker from the DNA profile of the 
appellant duly connects the appellant with the crime. It is sufficient to establish 
that only the appellant committed repeatedly rape and unnatural intercourse with 
the prosecutrix and thereafter, he intentionally demolished the room where the 
aforesaid offence was committed.

awarding of death sentence to certain types of crimes or not. While 
applying that test, the court has to look into variety of factors like 
society's abhorrence, extreme indignation and antipathy to certain types 
of crimes like sexual assault and murder of minor girls, minors suffering 
from physical disability, old and infirm women, etc."

"45. In Haresh Mohandas Rajput v. State of Maharashtra (2011) 12 SCC 
56, Dara Singh v. Republic of India (2011) 4 SCC 80 and Sudam v. State 
of Maharashtra (2011) 7 SCC 125, this Court has opined that the death 
sentence must be awarded where the victims are innocent children and 
helpless women, especially when the crime is committed in the most 
cruel and inhuman manner which is extremely brutal, grotesque, 
diabolical and revolting.

35. In case of "Mofil Khan vs. State of Jharkhand (2015)  1 SCC 67", the 
Hon'ble Supreme Court relying upon various judgments has observed as under 
with regard to the approach and consideration for awarding sentence:

In Bachan Singh (supra), the Supreme Court has categorically stated, 
"the probability that the accused would not commit criminal acts of 
violence as would constitute a continuing threat to the society", is a 
relevant circumstance, that must be given great weight in the 
determination of sentence. This was further expressed in Santosh Kumar 
Satish bhushan Bariyar (supra). Many-a-times, while determining the 
sentence, the Courts take it for granted, looking into the facts of a 
particular case, that the accused would be a menace to the society and 
there is no possibility of reformation and rehabilitation, while it is the 
duty of the Court to ascertain those factors, and the State is obliged to 
furnish materials for and against the possibility of reformation and 
rehabilitation of the accused. Facts, which the Courts, deal with, in a 
given case, cannot be the foundation for reaching such a conclusion, 
which, as already stated, calls for additional materials. We, therefore, 
direct that the criminal courts, while dealing with offences like Section 
302 IPC, after conviction, may, in appropriate cases, call for a report to 
determine, whether the accused could be reformed or rehabilitated, 
which depends upon the facts and circumstances of each case.
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38. Learned counsel for the appellant requested that the appellant has no 
criminal antecendent and would not be a menace to the society. There is a 
possibility of reformation and rehabilitation of accused. In case of Anil (supra), 
the Hon'ble Supreme Court has held as under :

36. In case of Santosh Kumar Singh (supra), the Hon'ble Supreme Court has 
observed as under with regard to the sentence awarded in the case:

the society abhors such crimes and whether such crimes shock the 
conscience of the society and attract intense and extreme indignation of 
the community. The cases exhibiting a premeditation and meticulous 
execution of the plant to murder by levelling a calculated attack on the 
victim to annihilate him, have been held to be fit case for imposing death 
penalty. Where innocent minor children, unarmed persons, helpless 
women and old and infirm persons have been killed in a brutal manner 
by persons in dominating position, and where after ghastly murder 
displaying depraved mentality, the accused have shown no remorse, 
death penalty has been imposed. Where it is established that the accused 
is a hardened criminal and has committed murder in a diabolic manner 
and where it is felt that reformation and rehabilitation of such a person is 
impossible and if let free, he would be a menace to the society, this Court 
has not hesitated to confirm death sentence. Many a time, in cases of 
brutal murder, exhibiting depravity and callousness, this Court has 
acknowledged that need to send a deterrent message to those who may 
embark on such crimes in future. In some cases involving brutal 
murders, society's cry for justice has been taken note of by this Court, 
amongst other relevant factors. While deciding whether death penalty 
should be awarded or not, this Court has in each case, realising the 
irreversible nature of the sentence, pondered over the issue many times 
over. This Court has always kept in mind the caution sounded by the 
Constitution Bench in Bachan Singh case that Judges should never be 
bloodthirsty but wherever necessary in the interest of society identify 
the rarest of the rare case and exercise the tougher option of 
death penalty."

"Undoubtedly the sentencing part is a difficult one and often exercises 
the mind of the Court but where the option is between a life sentence and 
a death sentence, the options are indeed extremely limited and if the 
court itself feels some difficulty in awarding one or the other, it is only 
appropriate that the lesser sentence should be awarded. This is the 
underlying philosophy behind 'the rarest of the rare' principle."

37. Looking to the nature of offence, particularly in such type of cases, direct 
evidence is not available, as the crime is committed by the culprit in a planned and 
clandestine manner, so that no witness or evidence remains against the culprit, 
particularly in a case where father has committed the heinous crime followed by 
murder of his 6 years old minor daughter.
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40. Recently in the case of Channulal Verma vs. State of Chhattisgarh 
reported in 2018 SCC Online SC 25 70, the three judges Bench of the Apex Court 
has taken into consideration the judgments of Machhi Singh, Bachan Singh 
(supra) and other judgments particularly the case of Santosh Kumar Satish Bariya 
vs. State of Maharashtra reported in (2009) 6 SCC 498 and Shankar Kisanrao 
Khade and also considering the 262th Report of the Law Commission of the year 
2015, which is as under:

It seems to me that though the courts have been applying the 
rarest of rare principle, the executive has taken into 
consideration some factors not known to the courts for 

"The legislative policy is discernible from Section 235(2) read with 
Section 354(3) of the Cr.P.C., that when culpability assumes the 
proportions of depravity, the Court has to give special reasons within the 
meaning of Section 354(3) for imposition of death sentence. Legislative 
policy is that when special reasons do exist, as in the instant case, the 
Court has to discharge its constitutional obligations and honour the 
legislative policy by awarding appropriate sentence, that is the will of 
the people. We are of the view that incarceration of a further period of 
thirty years, without remission, in addition to the sentence already 
undergone, will be an adequate punishment in the facts and 
circumstances of the case, rather than death sentence."

"19....... keeping  in  mind the aggravating circumstances of the crime as 
recounted above, we feel that the sentence of life imprisonment 
simpliciter   would   be grossly inadequate in the instant case."

39. In recent judgment, in the case of " Sachin Kumar Singraha vs. State of 
MP in Criminal Appeal No. 473-474 of 2019", the Hon'ble Supreme Court 
imposed a sentence of life imprisonment with a minimum of 25 years of 
imprisonment (without remission) considering the judgment rendered in case of 
"Parsuram vs. State of MP (Criminal Appeal Nos. 314-315 of 2013)" wherein it 
was observed as under :

"CHAPTER-I

INTRODUCTION

A. Reference from the Supreme Court

1.1.1.  In Shankar kisanrao Khade v. State of Maharashtra ('Khade') 
(2013) 5 SCC 546 the Supreme Court of India, while dealing with an 
appeal on the issue of death sentence, expressed its concern with the lack 
of a coherent and consistent purpose and basis for awarding death and 
granting clemency. The Court specifically called for the intervention of 
the Law Commission of India ('the Commission') on these two issues, 
noting that :
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converting a death sentence to imprisonment for life. It is 
imperative, in this regard, since we are dealing with the lives of 
people (both the accused and the rape-murder victim) that the 
courts lay down a jurisprudential basis for awarding the death 
penalty and when the alternative is unquestionably foreclosed 
so that the prevailing uncertainty is avoided. Death penalty and 
its execution should not become a matter of uncertainty nor 
should converting a death sentence into imprisonment for life 
become a matter of chance. Perhaps the Law Commission of 
India can resolve the issue by examining whether death 
penalty is a deterrent punishment or is retributive justice or 
serves an incapacitative goal. (Shankar Kisanrao Khade v. 
State of Maharashtra (2013) 5 SCC 546 -para 148 (Emphasis 
supplied)

1.1.2. Khade was not the first recent instance of the Supreme Court 
referring a question concerning the death penalty to the Commission. In 
Santosh Kumar Satishbhushan Bariyar v. State of Maharashtra 
('Bariyar') (2009) 6 SCC 498 lamenting the lack of empirical research on 
this issue, the Court observed :

It does not prima facie appear that two important organs of the 
State, that is, the judiciary and the executive are treating the life 
of convicts convicted of an offence punishable with death with 
different standards. While the standard applied by the judiciary 
is that of the rarest of rare principle (however subjective or 
Judge-centric it may be in its application), the standard applied 
by the executive in granting commutation is not known. 
Therefore, it could happen (and might well have happened) that 
in a given case the Sessions Judge, the High Court and the 
Supreme Court are unanimous in their view in awarding the 
death penalty to a convict, any other option being 
unquestionably foreclosed, but the executive has taken a 
diametrically opposite opinion and has commuted the death 
penalty. This may also need to be considered by the Law 
Commission of India. (2013) 5 SCC 546-para 149. (Emphasis 
supplied)

We are also aware that on 18.12.2007, the United Nations 
General Assembly adopted Resolution 62/149 calling upon 
countries that retain the death penalty to establish a worldwide 
moratorium on executions with a view to abolishing the death 
penalty. India is, however, one of the 59 nations that retain the 
death penalty. Credible research, perhaps by the Law 
Commission of India or the National Human Rights 
Commission may allow for an up-do-date and informed 
discussion and debate on the subject. (Emphasis supplied)
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1.1.3. The present Report is thus largely driven by these references of 
the Supreme Court and the need for re-examination of the Commission's 
own recommendations on the death penalty in the light of changed 
circumstances."

7.1.2 Retribution has an important role to play in punishment. 
However, it cannot be reduced to vengeance. The notion of "an eye for 
an eye, tooth for a tooth" has no place in our constitutionally mediated 
criminal justice system. Capital punishment fails to achieve any 
constitutionally valid penological goals.

7.1.1 The death penalty does not serve the penological goal of 
deterrence any more than life imprisonment. Further, life imprisonment 
under Indian law means imprisonment for the whole of life subject to 
just remissions which, in many states in cases of serious crimes, are 
granted only after many years of imprisonment which range from 30-60 
years.

"A. Conclusions

7.1.4 In the last decade, the Supreme Court has on numerous 
occasions expressed concern about arbitrary sentencing in death penalty 
cases. The Court has noted that it is difficult to distinguish cases where 
death penalty has been imposed from those where the alternative of life 
imprisonment has been applied. In the Court's own words "extremely 
uneven application of Bachan Singh has given rise to a state of 
uncertainty in capital sentencing law which clearly falls foul of 
constitutional due process and equality principle". The Court has also 
acknowledged erroneous imposition of the death sentence in 
contravention of Bachan Singh guidelines. Therefore, the constitutional 

7.1.3 In focusing on death penalty as the ultimate measure of 
justice to victims, the restorative and rehabilitative aspects of justice are 
lost sight of. Reliance on the death penalty diverts attention from other 
problems ailing the criminal justice system such as poor investigation, 
crime prevention and rights of victims of crime. It is essential that the 
State establish effective victim compensation schemes to rehabilitate 
victims of crime. At the same time, it is also essential that courts use the 
power granted to them under the Code of Criminal Procedure, 1973 to 
grant appropriate compensation to victims in suitable cases. The voices 
of victims and witnesses are often silenced by threats and other coercive 
techniques employed by powerful accused persons. Hence it is essential 
that a witness protection scheme also be established. The need for police 
reforms for better and more effective investigation and prosecution has 
also been universally felt for some time now and measures regarding the 
same need to be taken on a priority basis. 

23.  Chapter -VII of Report No. 262 contains the Conclusions and 
Recommendations. To quote :-
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7.1.7 Clemency powers usually come into play after a judicial 
conviction and sentencing of an offender. In exercise of these clemency 
powers, the President and Governor are empowered to scrutinize the 
record of the case and differ with the judicial verdict on the point of guilt 
or sentence. Even when they do not so differ, they are empowered to 
exercise their clemency powers to ameliorate hardship, correct error, or 
to do complete justice in a case by taking into account factors that are 
outside and beyond the judicial ken. They are also empowered to look at 
fresh evidence which was not placed before the courts. (Kehar Singh v. 
Union of India-(1989) 1 SCC 204 paras 7,10 & 16) Clemency powers, 
while exercisable for a wide range of considerations and on protean 
occasions, also function as the final safeguard against possibility of 
judicial error or miscarriage of justice. This casts a heavy responsibility 
on those wielding this power and necessitates a full application of mind, 
scrutiny of judicial records, and wide-ranging inquiries in adjudicating a 
clemency petition, especially one from a prisoner under a judicially 
confirmed death sentence who is on the very verge of execution. Further, 
the Supreme Court in Shatrughan Chauhan v. Union of India- (2014) 3 
SCC1 -paras 55-56) has recorded various relevant considerations which 
are gone into by the Home Ministry while deciding mercy petitions.

7.1.8 The exercise of mercy powers under Article 72 and 161 have 
failed in acting as the final safeguard against miscarriage of justice in the 
imposition of the death sentence. The Supreme Court has repeatedly 

7.1.5 There exists no principled method to remove such
arbitrariness from capital sentencing. A rigid, standardization or
categorization of offences which does not take into account the 
difference between cases is arbitrary in that it treats different cases on the 
same footing. Anything less categorical, like the Bachan Singh 
framework itself, has demonstrably and admittedly failed.

7.1.6 Numerous committee reports as well as judgments of the 
Supreme Court have recognized that the administration of criminal 
justice in the country is in deep crisis. Lack of resources, outdated modes 
of investigation, over-stretched police force, ineffective prosecution, 
and poor legal aid are some of the problems besetting the system. Death 
penalty operates within this context and therefore suffers from the same 
structural and systemic impediments. The administration of capital 
punishment thus remains fallible and vulnerable to misapplication. The 
vagaries of the system also operate disproportionately against the 
socially and economically marginalized who may lack the resources to 
effectively advocate their rights within an adversarial criminal justice 
system.

regulation of capital punishment attempted in Bachan Singh has failed 
to prevent death sentences from being "arbitrarily and freakishly 
imposed". 
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In the said judgment, the crucial points discussed by the three Judges Bench are 
as under: 

pointed out gaps and illegalities in how the executive confirms that 
retaining the death penalty is not a requirement for effectively 
responding to insurgency, terror or violent crime.

7.2.3 Although there is no valid penological justification for 
treating terrorism differently from other crimes, concern is often raised 
that abolition of death penalty for terrorism related offences and waging 
war, will affect national security. However, given the concerns raised by 
the law makers, the commission does not see any reason to wait any 
longer to take the first step towards abolition of the death penalty for all 
offences other than terrorism related offences. 

7.2.1 The Commission recommends that measures suggested in 
para 7.1.3 above, which include provisions for police reforms, witness 
protection scheme and victim compensation scheme should be taken up 
expeditiously by the government. 

7.2.2 The march of our own jurisprudence—from removing the 
requirement of giving special reasons for imposing life imprisonment 
instead of death in 1955; to requiring special reasons for imposing the 
death penalty in 1973; to 1980 when the death penalty was restricted by 
the Supreme Court to rarest of rare cases - shows the direction in which 
we have to head. Informed also by the expanded and deepened contents 
and horizons of the right to life and strengthened due process 
requirements in the interactions between the state and the individual, 
prevailing standards of constitutional morality and human dignity, the 
Commission feels that time has come for India to move towards 
abolition of the death penalty. 

B. Recommendation

7.2.4 The Commission accordingly recommends that the death 
penalty be abolished for all crimes other than terrorism related offences 
and waging war." (Emphasis supplied) 

"52. Aggravating circumstances as pointed out above, of course, are not 
exhaustive so also the mitigating circumstances. In my considered view, 
the tests that we 5 (2013) 5 SCC 546 have to apply, while awarding death 
sentence are "crime test", "criminal test" and the "R-R test" and not the 
"balancing test". To award death sentence, the "crime test" has to be fully 
satisfied, that is, 100% and "criminal test" 0%, that is, no mitigating 
circumstance favouring the accused. If there is any circumstance 
favouring the accused, like lack of intention to commit the crime, 
possibility of reformation, young age of the accused, not a menace to the 
society, no previous track record, etc. the "criminal test" may favour the 
accused to avoid the capital punishment. Even if both the tests are 
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3. Nothing has been brought on record to show that the accused 
cannot be reformed or rehabilitated.

4. Other punishment options are unquestionably foreclosed.

2. No evidence has been brought that the accused had the propensity 
of committing further crimes causing continuous threat to the 
society.

41. In the aforesaid cases, the Hon'ble Apex Court found that as per the 
recommendation of the Law Commission, reformative approach ought to be 
adopted and commuted sentence setting aside the death penalty.

satisfied, that is, the aggravating circumstances to the fullest extent and 
no mitigating circumstances favouring the accused, still we have to 
apply finally the rarest of the rare case test (R-R test). R-R test depends 
upon the perception of the society that is "society- centric" and not 
"Judge-centric", that is, whether the society will approve the awarding 
of death sentence to certain types of crimes or not. While applying that 
test, the court has to look into variety of factors like society's abhorrence, 
extreme indignation and antipathy to certain types of crimes like sexual 
assault and murder of intellectually challenged minor girls, suffering 
from physical disability, old and infirm women with those disabilities, 
etc. Examples are only illustrative and not exhaustive. The courts award 
death sentence since situation demands so, due to constitutional 
compulsion, reflected by the will of the people and not the will of the 
Judges." (Emphasis supplied)

2. Victim being six years was a minor and helpless.

3. There may not be any provocation because the accused was in a 
dominating position.

42. As discussed hereinabove, in the rarest of the rare cases, death sentence 
ought to be awarded. In case the other sentence as prescribed in the law are 
inappropriate. In this regard, the balance-sheet regarding aggravating and 
mitigating circumstances ought to be drawn in the facts of the individual cases. If 
we see in the facts of the present case, then aggravating circumstances are:

1. Extremely brutal, diabolic and cruel act.

Mitigating circumstances:

1. It is a case of circumstantial evidence.

4. Injuries were grievous with respect to sexual assault particularly 
in a case where the victim was the daughter of the appellant.
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6. The accused being a major having family with him, the possibility 
of reformation cannot be ruled out.

43. After perusal of the aforesaid balance-sheet of the aggravating and 
mitigating circumstances and looking to the facts of this case, where the 
possibility and options of other punishment are open, while upholding the 
conviction for the offence under Section 302 of the Indian Penal Code, however, 
in place of death penalty, the appellant is sentenced to undergo life imprisonment 
with a minimum of 30 years of imprisonment (without remission) and fine of Rs. 
20,000/-, in default of payment of fine the appellant has to undergo further RI for 
six months.   The conviction and sentences awarded under Sections 201, 377, 
376(2)(F), 376(2)(I) and 376(2)(N) of Indian Penal Code as awarded by the trial 
Court are just and hence, hereby maintained. The period of sentence already 
served by the appellant shall be set off.

I.L.R. [2019] M.P. 1286 (DB)

45. Before parting with the case, we would like to record words of 
appreciation for the assistance provided by Shri Siddharth Sharma, Amicus 
Curiae who assisted this Court in disposal of the case. His assistance is duly 
acknowledged.

44. Accordingly, the criminal appeal filed by the appellant is partly allowed. 
The criminal reference is answered accordingly.

Order accordingly.

Cr.A. No. 228/2010 (Jabalpur) decided on 17 May, 2019

46. Let a copy of this judgment along with the record be sent back to the trial 
Court for communication.

5. Accused is not a professional killer or offender having any 
criminal antecedent.

Vs.

 A. Penal Code (45 of 1860), Sections 302, 304 Part I & II and 300 
Exception 4 – Motive & Intention – Held – Appellant, a patient of “Epileptic 
Psychosis” all of a sudden, provoked by anger assaulted the deceased without 
premeditation in the heat of passion and without having taken undue 
advantage in unusual manner though his act was cruel, the act would fall u/S 

STATE OF M.P.  …Respondent                                                                 

APPELLATE CRIMINAL 
Before Mr. Justice J.K. Maheshwari & Smt. Justice Anjuli Palo

NAVAL SINGH  …Appellant        
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 B. Penal Code (45 of 1860), Sections 302, 304 Part I & II – 
Sentence – Held – Since conviction is converted from Section 302 to Section 
304 Part I IPC, sentence of life imprisonment commuted to period already 
undergone i.e. more than 10 yrs.   (Paras 14 to 16)

 Cr.A. No. 203/2008 decided on 02.04.2013 (High Court of Bombay), AIR 
1998 SC 1007. 

304 Part I IPC because his case is covered under Exception 4 of Section 300 
IPC – After committing murder, he did not flee away but was wandering in 
the courtyard – Conviction converted to one u/S 304 Part I IPC – Appeal 
partly allowed.   (Paras 10, 13 & 16)

 
viokn 4 & gsrq o vk'k; & vfHkfu/kkZfjr

 

 C. Penal Code (45 of 1860), Sections 302, 304 Part I & II – Mental 
Disorder – Epileptic Psychosis; Pre Epileptic Mental Ill health and Post 
Epileptic Mental Ill-health – Discussed and explained.   (Para 8 & 9)

 x- n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 304 Hkkx I o II & euksfodkj

Cases referred:

J U D G M E N T 

Abhishek Tiwari, Amicus Curiae for the appellant. 

J.K. MAHESHWARI, J.:- This appeal under Section 374 (2) of the Code of 
Criminal Procedure (hereinafter referred to as the Cr.P.C.) arises out of the 
judgment of conviction dated 21.12.2009 passed by the Sessions Judge, Dindori 

Som Mishra, G.A. for the State. 

The Judgment of the Court was delivered by:
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3. After completion of investigation, Challan was filed in the competent 
Court under Section 302 of the IPC against the appellant. Because the case was 
triable by the Court of Session, therefore, it was committed to the Session Court 
where charge under Section 302 of the IPC was framed against the appellant. The 
appellant abjured his guilt. In his defence it was stated that the mental condition of 
the appellant is not fit and he is a patient of epilepsy.

in Session Trial No. 17/2009 convicting the appellant for the charge under Section 
302 of the Indian Penal Code (hereinafter referred to as the IPC) and sentencing 
him to Imprisonment for life with fine of Rs. 1000/-, in default, one year's 
further R.I.

2. The case of the prosecution, in brief, is that on 5.3.2009 at about 12:00 
noon at Village Nighori Imli Tola when Ram Singh (since deceased), was passing 
through front of the house of the appellant, he asked him that why did he oust his 
father from the house. At that time, the sister of the appellant came there and said 
that Ram Singh owes Rs.10/- towards her. When Ram Singh was giving Rs. 10/- 
to her, at that time the appellant assaulted him firstly by lathi and thereafter by an 
Axe, which was lying there, on his neck, as a result of which the neck of Ram 
Singh got almost detached from the body and it was clung with the skin only. Ram 
Singh died on the spot. Nameshwar (PW-1), who was residing in front of the 
house of the appellant witnessed the incident and informed to the Kotwar of the 
village. After reaching of the Police, Nameshwar (PW-1) lodged Dehati Nalisi on 
the spot. Panchanama of the dead body was prepared and other investigation was 
conducted by the Police. Thereafter, an offence was registered at Crime No. 
30/2009 at P.S. Samnapur against the appellant. Dr. Manoj Singh (PW-8) 
conducted the autopsy and opined as per report Ex. P-9 that injuries were caused 
over the neck of the deceased by means of sharp cutting weapon, which were 
homicidal in nature and sufficient to cause death.

4. Learned trial Court relied upon the testimony of eye witnesses 
Nameshwar (PW-1), neighbour, Parvati Bai (PW-2) sister of the appellant, Ram 
Bai (PW-3) and Gulbas Bai (PW-4), which was corroborated by the medical 
evidence and arrived at the conclusion that the prosecution has proved the charge 
under Section 302 of the IPC against the appellant beyond reasonable doubt. The 
Court disbelieved the defence of the appellant that he is a patient of Epilepsy and 
at the time of incident, he was not in fit mental condition and observed that the 
medical report regarding illness has not been produced, therefore, the defence as 
taken by the appellant is not worthy to rely and convicted and sentenced the 
appellant as described hereinabove.

5.  Learned Amicus Curiae appearing on behalf of the appellant referring the 
Medical Jurisprudence by Modi, 25th Edition, has urged that the appellant is a 
patient of Epileptic Psychosis. At the time of the incident, he was not in a fit 
mental condition. Learned counsel has further urged that in the facts of the present 
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7. After hearing learned counsel for both the parties, the star witnesses of the 
case are Nameshwar (PW-1), Parvati Bai (PW-2) sister of the appellant, Ram Bai 
(PW-3) and Gulbas Bai (PW-4). It has come in the testimony of all the aforesaid 
witnesses that Ram Singh, who was cousin of appellant, was passing through 
front of the house of the appellant. He asked to appellant why did he oust his father 
from the house, at that time Parwati Bai (PW-2) sister of the appellant came there 
and asked Rs. 10 towards her and when Ram Singh was giving the money to 
Parwati, the appellant assaulted him. The testimony of aforesaid witnesses 
remained inocular to that extent but in their cross-examination, it is admitted by 
them that the appellant was a patient of epilepsy and he use to suffer epilepsy fits 
and become unconscious. It is also admitted in cross-examination that the 
appellant assaulted the deceased all of a sudden in a fit of anger by means of an 
Axe, which was lying there and thereafter he remained on the spot and wandering 
here and there but did not flee away. From the aforesaid testimony, it is clear that 
the incident took place all of a sudden and he assaulted Ram Singh in a fit of anger 

6. Learned Government Advocate appearing on behalf of the State has 
contended that in the facts of the case where the appellant inflicted repeated blows 
on the neck of the deceased by means of an Axe, which is a vital part, as a result of 
which his neck was almost detached with the body and it was clung with the skin 
only, it is a case of full fledged murder. The trial Court has rightly convicted the 
appellant for the charge under Section 302 of the IPC, therefore, this appeal is 
liable to be dismissed.

case, as per the statement Nameshwar (PW-1), neighbour, it is clear that the 
appellant was suffering from epileptic psychosis and at the time of epileptic 
attack, he becomes unconscious. At the time of the incident, all of a sudden, he 
assaulted Ram Singh in a fit of anger. It is admitted that if Ram Singh would not 
have repeatedly asked the appellant about his father, he would not have assaulted 
him. The conduct of the appellant has also been clarified that after the incident, 
inspite of fleeing away from the spot, he remained there and was wandering here 
and there. The allegation of creating fear by abuse, was found omission in his 
Court statement. Similar are the statements of Parvati Bai (PW-2) sister of the 
appellant and the statement of Ram Bai (PW-3) and Gulbas Bai (PW-4) regarding 
presence and assault. Thus, looking to the aforesaid evidence, it can safely be 
gathered that the accused was not a man of normal prudence and at the time of 
incident, without any premeditation of mind or without having any intention to 
commit the murder, in a fit of anger, he assaulted to Ram Singh without taking 
undue advantage, therefore, the case of the appellant comes within the purview of 
Exception 4 of Section 300 of the IPC and it would be a case of culpable homicide 
not amounting to murder. In view of the aforesaid, the conviction of the appellant 
for the charge under Section 302 of the IPC be set aside and appellant may be 
convicted for the charge under Section 304 II of the IPC.
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9.  Pre-Epileptic Mental Ill-health and Post-Epileptic Mental Ill-health are 
also relevant for adjudication of this case, therefore, they are reproduced 
as under:-

without taking any undue advantage in an unusual manner though such an act may 
cruel. There was no pre-meditation or motive for the appellant to commit the 
murder of Ram Singh. At the time of the incident, the appellant was under the 
control of Epileptic Psychosis, as a result of which the incident occurred. 

True epileptic psychosis is that which is associated with 
epileptic fits. This may occur before or after the fits, or may replace 
them, and is known as pre-epileptic, post-epileptic and masked or 
psychic phases (psychomotor epilepsy). In a psychomotor seizure, a 
patient may become dangerous and can make violent attacks and remain 
oblivious of his actions. There may be clouding of consciousness and 
reduced powers of comprehension. There may even be complete 
amnesia for these periods.

8.    As per the Medical Jurisprudence by Modi, 25th Edition, there are two stages 
of Epileptic Psychosis viz; Pre-Epileptic Mental Ill-health and Post-Epileptic 
Mental Ill-health. Epileptic psychosis is associated with epileptic fits. This may 
occur before or after the fits, or may replace them, and is known as pre-epileptic, 
post-epileptic and asked or psychic phases (psychomotor epilepsy). In a 
psychomotor seizure, a patient may become dangerous and can make violent 
attacks and remain oblivious of his actions. There may be clouding of 
consciousness and reduced powers of comprehension. There may even be 
complete amnesia for these periods. Epileptic Psychosis has been defined in 
Medical Jurisprudence by Modi, 25th Edition as under:-

Epileptic Psychosis.- Epilepsy usually occurs from early infancy, 
though it may occur at any period of life. Individuals, who have had 
epileptic fits for years, do not necessarily show any mental aberration, 
but quite a few of them suffer from mental deterioration. Religiosity is a 
marked feature in the commencement, but the feeling is only superficial. 
Such patients are peevish, impulsive and suspicious, and are easily 
provoked to anger on the slightest cause. 

The disease is generally characterised by short transitory fits of 
uncontrollable mania followed by complete recovery. The attacks, 
however, become more frequent. There is a general impairment of the 
mental faculties, with loss of memory and self-control. At the same time, 
hallucinations of sight and hearing occur and are followed by delusions 
of a persecuting nature. They are deprived of all moral sensibility, are 
given to the lowest forms of vice and sexual excesses, and are sometimes 
dangerous to themselves as well as to others. In many long-standing 
cases, there is a progressive dementia or mental deficiency. 
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Post-Epileptic Mental Ill-health-In this condition, stupor following 
the epileptic fits is replaced by automatic acts of which the patient has no 
recollections. The patient is confused, fails to recognise his own 
relatives and wanders aimlessly. He is terrified by visual and auditory 
hallucinations of a religious character and delusions of persecution, and 
consequently, may commit crimes of a horrible nature, such as thefts, 
incendiarism, sexual assaults and brutal murders. The patient never 
attempts to conceal them at the time of perpetration but on regaining 
consciousness may try to conceal them out of fear.

Pre-Epileptic Mental Ill-health.- Pre-epileptic mental ill-health is 
very common and may replace the epileptic aura, lasing in some cases 
for hours or even days. It is characterised by violent fits of maniacal 
excitement or by depression, fussiness, suspiciousness and general 
malaise. Hallucinations of various kinds are experienced and, owing to 
delusions, the patient may commit violent assault, or may bring flse 
charges against innocent persons. Sometimes, the patient may refuse to 
take any food.

10.  The eye witnesses Nameshwar (PW-1) neighbour, Parvati Bai (PW-2) 
sister of the appellant, Ram Bai (PW-3) and Gulbas Bai (PW-4), have admitted the 
fact that the appellant is a patient of epileptic psychosis. It is also admitted that at 
the time of epileptic attack, the appellant used to become unconscious. It is also 
admitted that at the time of incident, all of a sudden the accused was provoked by 
anger and in a fit of anger he assaulted the deceased. It is also said that after 
committing the murder, he did not flee away from the spot but was wandering in 
the courtyard, therefore, looking to the conduct of the appellant, evidence brought 
on record by the prosecution and the symptoms of Pre epileptic mental ill-health 
and post epileptic mental ill-health as quoted hereinabove, it can be crystallized 
that at the time of incident, the appellant lost his self control due to epileptic 
disorder and assaulted the deceased without premeditation in the heat of passion 
and without having taken undue advantage in unusual manner though his act was 
cruel, therefore, the act of the appellant would not come within the purview of 
murder rather it would come within the purview of culpable homicide not 
amounting to murder and it would fall under Exception 4 of Section 300 of 
the IPC.

11.  Now looking to the facts and circumstances in which the assault was made 
by the appellant by means of an Axe over the neck of the deceased, which is a vital 
part, the question arises for consideration is whether the case of the appellant 
would come within the purview of Section 304 Part I or Section 304 Part II of the 
IPC. In similar circumstances, the High Court of Bombay in Criminal Appeal No. 
203/2008 (Ashok Ganpati Shinde Versus State of Maharashtra) decided on 
2.4.2013 has observed as under:-
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25. Now considering the moot question in light of the submission 
advanced by the learned Counsel for the appellant regarding the offence 
occurred at the hands of the appellant, we find that the said submission 
cannot be said to be devoid of merit. We are of such opinion that because 
the evidence of PW5 as well as the matters from the complaint Exh. 20 
reveals that ensuing of quarrel on the day of incident after receipt of 
phone call from the house of the parents of the deceased, the evidence of 
PW5 has remained unshattered regarding occurrence of quarrels. The 
said evidence itself denotes that the said phone call was unexpectedly 
received on said day. The same denotes the quarrel having occurred not 
due to any premeditation or a plan made by the appellant. It is the 
prosecution case that during said quarrel deceased has used singular 
unrespected words to the appellant. The said aspect considered on the 
backdrop of the relationship in between the couple clearly reveals that 
the appellant ws fed-up with repeated occurrence of such events. It also 
reveals that the said phone call was received in spite of the fadt that the 
deceased has returned to the house immediately after deceased has 
returned to the house of the appellant after 4-5 days of the said facts 
clearly denotes that the facts occurred on the relevant day was outcome 
of a sudden quarrel ensued in between the couple and during the said 
quarrel the appellant in a heat of anger used the axe for assaulting 
deceased. Now taking into consideration the number of injuries of the 
corpse of the deceased and nature of the said injuries also make it 
difficult to believe that the appellant had acted in a undue cruel or 
unusual manner. The aforesaid inference is further fortified from the 
facts of the appellant thereafter having not fled away and reported the 
matters to the police. All the said facets in our opinion justifies the 
submission of the learned Counsel for the appellant that the case of the 
appellant would be covered by exception No. 4 of Section 300 of I.P.C. 
Needless to add that the same would denote that offence occurred at the 
hands of the appellant cannot be covered within the four clauses of 
Section 300 of I.P.C. and would be covered by the provisions of Section 
304, Part-I of I.P.C. We are of such a opinion as we are unable to agree 
with the submission canvassed that the act occurred on part of the 
appellant would be covered by the provisions of Section 304, Part-II of 
I.P.C. We are of such a view as user of weapon like axe for causing an 
injury on vital part like a neck would definitely reflected the intention of 
the appellant being of causing an injury likely to cause a death.

12. The Apex Court in the case of  State of U.P. Versus Lakhmi reported in AIR 
1998 SC 1007 has considered the same issue wherein the accused inflicted blows 
with a Phali (a spade like agricultural implement) on the head of the deceased, as a 
result of which skull of the deceased was smashed and she died on the spot. The 
Apex Court after considering all the facts and circumstances found that it is a fit 
case wherein benefit of Exception I of Section 300 may be given to the appellant.
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18. At the end, it our duty to record words of appreciation in favour of learned 
Amicus Curiae, who assisted this Court in disposal of this appeal, which was 
pending since 2010. His assistance is acknowledged.

16. Accordingly, this appeal is allowed in part. The conviction of the appellant 
recorded by the trial Court under Section 302 of the IPC for committing murder of 
Ram Singh is set aside instead the appellant is convicted for the charge under 
Section 304 Part I of the IPC. The sentence of Life Imprisonment awarded to the 
appellant is commuted to the period already undergone i.e. more than 10 years.

14. Learned counsel for the appellant has submitted that the appellant is in 
custody since the date of the incident i.e. 9.3.2009 and by now he has suffered the 
jail sentence of more than 10 years, therefore, his sentence may be reduced to the 
period already undergone.

13. Considering the aforesaid judgments of the Apex Court and the High
Court of Bombay and also looking to the facts and circumstances of the
case where the appellant assaulted the deceased over his neck by means
of an Axe, which is a vital part, without premeditation in the heat of passion
and without having taken undue advantage in unusual manner though his
act was cruel, the act of the appellant would fall under Section 304 Part I of
the IPC because his case is covered under Exception 4 of Section 300 of  the IPC.

15. Considering the overall facts and circumstances of the case and since the 
conviction of the appellant is converted from Section 302 of IPC to Section 304 
Part I of the IPC, in our considered opinion, the jail sentence already served by the 
appellant would be sufficient in the facts and circumstances of the case to meet the 
ends of justice.

Appeal partly allowed.

17. The appellant is in jail, he be released forthwith, if not required in any 
other offence. Let a copy of this judgment be sent to the trial Court as well as to the 
Jail Authorities for compliance.
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CHIEF ENGINEER (ELECTRICAL) BSNL, BHOPAL   …Non-applicant                                                                                                                                                   

ZAM ZAM REFRIGERATION & AIR CONDITINING (M/S)         …Applicant

Before Mr. Justice Sujoy Paul

 Arbitration and Conciliation Act (26 of 1996), Section 11(6-A) – 
Appointment of Arbitrator – Limitation – Cause of Action  – Held – Final bill 
settled on 12.05.2014 – Aggrieved by less payment, applicant made 
representation whereby respondent directed to submit details in proper 
format and finally rejected the same on 17.07.2018 – This fresh rejection 
revives the cause of action, thus period of limitation is not a hurdle for 
applicant – Cause of action is to be constituted by whole bundle of essential 
facts – Arbitrator appointed – Application allowed.    (Paras 8 & 10 to 12)

I.L.R. [2019] M.P. 1294
ARBITRATION CASE 

Arb. Case No. 80/2018 (Jabalpur) order passed on 13 May, 2019

Vs.

(Alongwith A.C. Nos. 82/2018 & 83/2018)

 ek/;LFke~ vkSj lqyg vf/kfu;e ¼1996 dk 26½] /kkjk 11¼6&,½ & e/;LFk dh 
fu;qfDr & ifjlhek & okn gsrqd 

Cases referred:

  J.B. Singh, for the applicant. 

(2017) 9 SCC-729, (1993) 4 SCC-338, Civil Misc. Petition No. 04/2017 
decided on 13.04.2018 (Karnataka High Court), A.C. No. 24/2018 decided on 
22.06.2018 (Himachal Pradesh High Court), A.C. No. 56/2016 decided on 
11.01.2018, CARAP No. 107/2018 decided on 22.11.2018 (Bombay High Court), 
(1989) 2 SCC 163, (1978) 2 SCC-91.

O R D E R 

SUJOY PAUL, J:- This order will govern disposal of AC No.80/18, 82/18 
and 83/18 which were analogously heard on the joint request of the parties and 
during the course of hearing, learned counsel for the parties stated that matters are 
similar in nature and, therefore, can be decided by a common order. The facts are 
taken from AC No.80/18.

 Sapan Usrethe, for the non-applicant. 
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2.  The applicant submits that a work contract was approved for 
Rs.7,27,200/- based on an agreement of 2009-2010 (Annx.A-1). The formal 
agreement was arrived at between the Executive Engineer (E), Jabalpur and the 
applicant firm on 4.5.2009 (Annx.A-2). The work started on 1.6.2009 and was 
completed on 30.09.2011. The applicant contends that the work was completely 
satisfactorily and 4-RA bills were paid to the applicant but 5th, 6th and final bills 
were not paid upto 2014. The repeated requests made through Annx.A-3 to A-7 
could not fetch any result. As per clause-7 of CPWD-8, payment ought to have 
been made within six months. The final bill was settled on 12.05.2014 for an 
amount of Rs.6,28,395/-. Before settling the bill, the applicant was not put to 
notice. When applicant came to know about it in May, 2014, he preferred 
representation before EE(E) on 31.5.2014 (Annx.A-8) within 90 days as per 
clause 25 but this representation also went in vain.

3. Shri J.B.Singh, learned counsel for the applicant submits that on 
20.03.2018 (Annx.A-9), the applicant requested to appoint a sole arbitrator as per 
clause-25 of the agreement. In turn, respondent directed the applicant to furnish 
proper details as per their letter dated 20.04.2018 (Annx.A-10) which information 
was submitted by the applicant on 4.5.2018 (Annx.A-11). Ultimately, the request 
of applicant was turned down only on 17.7.2018 (Annx.A-12). Shri Singh 
submits that rejection of request of appointment of arbitrator is unjustifiable. 
Since existence of agreement, arbitration clause and dispute cannot be doubted, it 
is a fit case for appointment of arbitrator. In the light of (2017) 9 SCC-729 M/s 
Duro Felguera, S.A Vs. M/s Gangavaram Port Limited, it was submitted that in 
view of Section 11 (6-A) of the Arbitration Act, once existence of arbitration 
agreement is established, a suitable arbitrator may be appointed. Any other issue 
including question of limitation may be left open to be decided by learned 
arbitrator. Reliance is placed on (1993) 4 SCC-338 Panchu Gopal Bose Vs. Board 
of Trustees for Port of Calcutta and (1988) 2 Major (Retd). Inder Singh Rekhi Vs. 
Delhi Development Authority. Lastly, judgment of Karnataka High Court in ABM 
Buildtech Pvt. Ltd. Vs. Innovative Leisures And Entertainment Pvt. Ltd passed on 
13.4.2018 in Civil Misc. Petition No.4/2017 and judgment of Himachal Pradesh 
High Court in Ascend World Wide Services Ltd. Vs. Himachal Pradesh Road 
Transport Corporation and another passed on 22.06.2018 in A.C.No.24/18 were 
relied upon which were on the aspect of limitation in the light of section 11(6-A) 
of  Arbitration Act.

4. Per contra, Shri Sapan Usrethe, learned counsel for BSNL opposed the 
said contention. He submits that the application is hopelessly barred by time. 
After passing the final bill, the present application is not filed within time as per 
section 43 of the Arbitration Act read with Article 137 of the Limitation Act. 
Reliance is placed on order of this court passed in A.C.No.56/2016 (M/s 
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"59. The scope of the power under Section 11(6) of the 1996 Act was 
considerably wide in view of the decisions in SBP and Co. [SBP and Co. 

Uttarakhan Purv Sainik Kalyan Nigam Ltd. Vs. Northern Coal Field Ltd.) 
decided on 11.1.2018. Learned counsel for the BSNL submits that contention of 
the applicant about limitation is based on section 21 of the Arbitration Act. If 
limitation is to be counted from the date of demand notice to appoint an arbitrator 
is served, there will be no limitation for filing an application for appointment of 
arbitrator. In order to revive a stale claim, an application demanding appointment 
of arbitrator, can be filed and limitation can be claimed on the basis of said 
application. This is clearly contrary to the judgment of this court in M/s 
Uttarakhan (supra).

6. No other point is pressed by learned counsel for the parties.

7. I have heard the parties at length and perused the record.

8. The factual matrix of this case shows that final bill was settled on 
12.5.2014. The applicant, feeling aggrieved by less payment than his entitlement, 
sent a representation on 31.5.2014. The respondent responded to the 
communication dated 31.5.2014 and 20.3.2018 and directed the applicant to 
provide all details in proper format as per his letter dated 20.4.2018. It is not a case 
where after passing the final bill, the applicant was sending letters after letters one 
sidedly and respondents were not responding. Indeed, it is a case where 
respondents themselves sent the letter dated 17.7.2018 and rejected the request of 
the applicant. Thus, cause of action revived in the present case on 20.4.2018 and 
17.7.2018. This is trite that cause of action is is constituted by the whole bundle of 
essential facts {See :A.B.C.Laminart (P) Ltd. and another Vs. A.P.Agencies, 
Salem (1989) 2 SCC163 and M/s Ganesh Trading Co. Vs. Moji Ram-(1978) 2 
SCC-91}. In a case of this nature where cause of action has revived, the aspect of 
limitation is to be examined in a different way and limitation cannot be counted 
from 12.5.2014, the date when final bill was passed. In M/s Uttarakhan (supra), 
the applicant was trying to raise a stale claim which was settled in 2011 itself.   In 
that backdrop, limitation became hurdle for the applicant. In the said case, the 
court had no occasion to consider section 11(6-A) of the Act.

9.  In the instant case, the arbitration proceedings commenced section 11(6-
A) became part of the statute book. The impact of section 11(6-A) was considered 
in M/s Duro Felbuera (supra). The relevant paras reads as under :-

5. Shri Usrethe, in addition to the oral submission, filed written submissions 
and urged that judgment of M/s Duro Felguera (supra) has no application in the 
present case. Reliance is placed on the judgment of Bombay High Court in 
Deepdharshan Builders Pvt. Ltd. Vs. Saroj and others passed on 22.11.2018 in 
CARAP No.107/18.
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v. Patel Engg. Ltd., (2005) 8 SCC 618] and Boghara Polyfab [National 
Insurance Co. Ltd. v. Boghara Polyfab (P) Ltd., (2009) 1 SCC 267 : 
(2009) 1 SCC (Civ) 117] . This position continued till the amendment 
brought about in 2015. After the amendment, all that the courts need to 
see is whether an arbitration agreement exists—nothing more, nothing 
less. The legislative policy and purpose is essentially to minimise the 
Court's intervention at the stage of appointing the arbitrator and this 
intention as incorporated in Section 11(6-A) ought to be respected. 

"11. To find out whether a claim is barred by res judicata, or whether a 
claim is "mala fide", it will be necessary to examine the facts and 
relevant documents. What is to be decided in an application under 
section 11 of the Act is whether there is an arbitration agreement 
between parties. The Chief Justice or his designate is not expected to 
go into the merits of the claim or examine the tenability of the claim, in 
an application under section 11 of the Act. The Chief Justice or his 
Designate may however choose to decide whether the claim is a dead 
(long-barred) claim or whether the parties have, by recording 
satisfaction, exhausted all rights, obligations and remedies under the 
contract, so that neither the contract nor the arbitration agreement 
survived. When it is said that the Chief Justice or his Designate may 
choose to decide whether the claim is a dead claim, it is implied that he 
will do so only when the claim is evidently and patently a long time 

(Emphasis supplied)

This judgment of Supreme Court was considered by Karnataka High 
Court in ABM Buildtech Pvt. Ltd. (supra). The relevant part reads as under :-

4.  On the other hand, learned counsel for the Respondent-
company Mr.D.Prabhakar through the Statement of Objections filed by 
the Respondent in this Date of Order 13-04-2018 C.M.P.No.4/2017 M/s. 
ABM Buildtech Pvt Ltd Vs. M/s. Innovative Leisures & Entertainment 
Pvt. Ltd., Court today, has submitted before the Court that the claim of 
the petitioner-company is time barred and a stale claim, since the 
petitioner having entered into the Agreement in the year 2009, has raised 
a demand of appointment of an Arbitrator for the first time by 
terminating the Contract vide Annexure-C dated 17.09.2016 and 
Annexure-D Notice demanding appointment of an Arbitrator sent by a 
Registered Post on 05.11.2016, much after the limitation period of 3 
years for recovery of the said amount and therefore, the claim being ex-
facie time barred, deserves to be rejected and no Arbitrator deserves to 
be appointed in the present case. 

He has relied upon the decision of the Hon'ble Supreme Court in the case 
of Indian Oil Corporation Ltd., vs. M/s.SPS Engineering Ltd., (2011 
AIR SCW 3715) and para-11 of the said judgment is quoted below for 
ready reference:-
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barred claim and there is no need for any detailed consideration of 
evidence. We may elucidate by an illustration : If the contractor makes 
a claim a decade or so after completion of the work without referring to 
any acknowledgement of a liability or other factors Date of Order 13-
04-2018 C.M.P.No.4/2017 M/s. ABM Buildtech Pvt Ltd Vs. M/s. 
Innovative Leisures & Entertainment Pvt. Ltd., that kept the claim 
alive in law, and the claim is patently long time barred, the Chief 
Justice or his Designate will examine whether the claim is a dead claim 
(that is, a long time barred claim). On the other hand, if the contractor 
makes a claim for payment, beyond three years of completing of the 
work but say within five years of completion of work, and alleges that 
the final bill was drawn up and payments were made within three years 
before the claim, the court will not enter into a disputed question 
whether the claim was barred by limitation or not. The court will leave 
the matter to the decision of the Tribunal. If the distinction between 
apparent and obvious dead claims, and claims involving disputed 
issues of limitation is not kept in view, the Chief Justice or his 
designate will end up deciding the question of limitation in all 
applications under section 11 of the Act".

6. The question of claim being barred by limitation or not is 
always a mixed question of facts and law and depends upon the several 
factors, viz. When the debt was given to the Respondent, when it was 
claimed back, what are the terms of contract in that regard, whether there 
was any acknowledgement on the part of the Respondent or not, etc., are 
all questions, which require adjudication based on relevant evidence. 

9. Para-11 of the judgment relied upon by the learned counsel for 
the Respondent himself very clearly states that the Court may leave such 
contentions to be decided by the Arbitral Tribunal, unless on the basis of 
material placed before the Court, the Court itself comes to the 
conclusion that the claim is long time barred ex- facie and does not 
deserves to be adjudicated upon by the concerned Arbitral Tribunal. No 
such facts are either available on the record of the case, nor this Court 

5.  Having heard the learned counsels for the parties, this Court is 
of the opinion that the objection raised by the learned counsel for the 
Respondent is not sustainable and deserves to be rejected.

8. The merits of the claim, the possible defences of the 
Respondent, are not the subject matters to be adjudicated by the Court 
dealing with the application u/S.11 of the Act.

(ii) Existence of an arbitral dispute between the parties.

(i) Existence of valid Arbitration Agreement between the parties 
and

7. While dealing with the application u/S.11 of the Act, 
particularly after its amendment by Act No.23 of 2016 w.e.f.23.10.2015, 
the only factors to be considered by the Court are:-
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can adjudicate the issue of claim being barred by time in the present facts 
at this stage.

22.2. The issues (second category) which the Chief Justice/his designate 
may choose to decide (or leave them to the decision of the Arbitral 
Tribunal) are:

11. Para-22 of the said judgment is also quoted below for ready 
reference:-

22.1 The issues (first category) which the Chief Justice/his designate 
will have to decide are:

10. More over, this Court is of the clear opinion that such defence 
on the part of the Respondent, cannot be brought in at the stage of 
Section 11 of the Application being decided by the Court. Even prior to 
the aforesaid judgment in the case of Indian oil, the Date of Order 13-04-
2018 C.M.P.No.4/2017 M/s. ABM Buildtech Pvt Ltd Vs. M/s. 
Innovative Leisures & Entertainment Pvt. Ltd., Hon'ble Supreme Court 
took a similar view in the case of National Insurance Co., Ltd., vs. 
Boghara Polyfab (P) Ltd., (2009) 1 SCC 267, in para-22, which is quoted 
below for ready reference, the Hon'ble Supreme Court made three 
categories of issues, which can arise in the application filed u/S.11 of the 
Act and observed that while the issues on first category must be decided 
by the Designated Court u/S.11 of the Act, the issues in second category 
can either be decided by the Court or can be left to be decided by the 
Arbitral Tribunal, while issue of third category should be left to be 
decided by the Arbitral Tribunal itself. The issue relating to debt (long 
term claim or dead claim) was kept in second category.

"22. Where the intervention of the Court is sought for appointment of an 
Arbitral Tribunal under Section 11, the duty of the Chief Justice or his 
designate is defined in SBP & Co. This Court identified and segregated 
the preliminary issues that may arise for consideration in an application 
under Section 11 of the Act into three categories, that is, (i) issues which 
the Chief Justice or his designate is bound to decide; (ii) issues which he 
can also decide, that is, issues which he may choose to decide; and (iii) 
issues which should be left to the Arbitral Tribunal to decide.

(a) Whether the party making the application has approached 
the appropriate High Court.

(b) Whether there is an arbitration agreement and whether the 
party who has applied under Section 11 of the Act, is a party to 
such an agreement.

(a) Whether the claim is a dead (long- barred) claim or a live 
claim.
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(i) Whether a claim made falls within the arbitration clause (as 
for example, a matter which is reserved for final decision of a 
departmental authority and excepted or excluded from 
arbitration).

Same view is taken by Himachal Pradesh High Court in Ascend World 
Wide Services Ltd. (supra). The relevant part reads as under :-

(ii) Merits or any claim involved in the arbitration.

(Emphasis supplied)

22.3. The issues (third category) which the Chief Justice/his designate 
should leave exclusively to the Arbitral Tribunal are:

(b) Whether the parties have concluded the contract/transaction 
by recording satisfaction of their mutual rights and obligation or 
by receiving the final payment without objection.

12.  Thus, even taking the cue from the aforesaid judgments of the Apex 
Court, it is clear that the question of limitation need not be decided as a 
condition precedent for invoking Section 11 of the Act, while one of the 
parties of the dispute seeks the appointment of an Arbitrator. Admittedly, 
in the present case, despite existence of the Arbitration Agreement 
between the parties and dispute arising between them, the parties Date of 
Order 13-04-2018 C.M.P.No.4/2017 M/s. ABM Buildtech Pvt Ltd Vs. 
M/s. Innovative Leisures & Entertainment Pvt. Ltd., have failed to 
appoint mutually agreed Arbitrator in the matter."

14. This Court after having carefully perused material available on 
record finds substantial force in the argument of learned counsel 
representing the petitioner that since in the case at hand, respondent 
despite having received communications Annexures P-3 to 6, failed to 
refer the matter to the Arbitration in terms of Clause 46 of the agreement, 
petitioner rightly approached this Court in the instant proceedings for 
appointment of an Arbitrator."

"13. It is quite apparent from the aforesaid provision of law and the law 
laid down by the Hon'ble apex Court supra, that after the amendment in 
Section 11(6)(A), whereby Section 11(6)(A) came to be incorporated, 
Court is only required to see whether an agreement exists or not. 
Necessarily, it is not required to take into consideration all other 
ancillary issues raised on behalf of the opposite party, who is opposing 
the appointment of an Arbitrator.

10. No doubt, Bombay High Court has taken a different view in 
Deepdharshan Builders Pvt. Ltd. (supra) but the said judgment is based on 
different factual scenario. In that case, claim was clearly barred by time. There 
was no revival of cause of action because of any communication etc. of the 

(Emphasis supplied)
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SHYAM SINGH @ KALLU RAJPUT …Non-applicant

11. It is noteworthy that during the course of hearing, learned counsel for the 
parties otherwise agreed that there exists an arbitration agreement pregnant with 
an arbitration clause. The only objection raised by the other side was regarding 
limitation.

Before Mr. Justice J.K. Maheshwari & Smt. Justice Anjuli Palo

Vs.

Cr.Ref. No. 18/2018 (Jabalpur) decided on 13 May, 2019

CRIMINAL REFERENCE

Order accordingly.

respondents. Hence, I deem it proper to follow the view taken by the Karnataka 
and Himachal Pradesh High Court. Considering the aforesaid cases, at the cost of 
repetition, in my view, the period of limitation is not a hurdle for the applicant at 
this stage. In the peculiar factual backdrop of this case, it is clear that the cause of 
action has revived in the instant case when applicant's prayer was responded to by 
the respondents by issuance of Annx.A-10 dated 20.4.2018 but it was ultimately 
rejected by Annex.A-12 dated 17.7.2018.

(Alongwith Cr.A. No. 247/2019)

 A. Penal Code (45 of 1860), Sections 302, 363, 376(2)(i) & 201 and 
Protection of Children from Sexual Offences Act, (32 of 2012), Section 5 & 6 – 
Rape and Murder of Minor Girl – Circumstantial Evidence – DNA Test – Held – 
For offence u/S 302/201 IPC, last seen evidence to an extent is established – 
Blood found on shirt of accused matched with DNA profile of deceased – 
Chain of circumstances established by prosecution beyond reasonable doubt 
but not one of the rarest of rare case – Life imprisonment awarded instead of 
death sentence – Reference is answered in negative while appeal partly 
allowed.    (Paras 14 to 16)

I.L.R. [2019] M.P. 1301 (DB)

IN REFERENCE  …Applicant

12. Since, necessary ingredients for appointment of an arbitrator are satisfied, 
I deem it proper to appoint Hon'ble Shri Justice S.S.Jha, former judge of this court 
as provisional arbitrator to resolve the dispute between the parties. The Registry 
of this court shall obtain consent/ declaration from the Hon'ble provisional 
arbitrator under sub-section 8 of section 11 of the Act and place these matters 
before the court on 16.05.2019. Needless to mention, the learned provisional 
arbitrator will be required to give three consents/ declarations and, if appointed, 
will be entitled to get separate fee for each of the matters.

1301I.L.R.[2019]M.P. In Reference Vs. Shyam Singh@Kallu Rajput (DB)



1302

 B. Penal Code (45 of 1860), Section 363 – Held – No evidence on 
record to establish that appellant took away the deceased from the lawful 
guardianship of the parents – In absence thereto, conviction u/S 363 set aside.

The Judgment of the Court was delivered by:-
J.K. MAHESHWARI, J.:- Criminal Appeal No. 247/2019 has been filed by the 
appellant-accused being aggrieved by the judgment dated 10.12.2018 passed by 
the Special Judge/6th Additional Sessions Judge, Katni, in Special Case No. 
56/2018 whereby he has been convicted and sentenced as follows:

 x- n.M lafgrk ¼1860 dk 45½] /kkjk 376¼2½¼i½ o 201 ,oa ySafxd vijk/kksa 
ls ckydksa dk laj{k.k vf/kfu;e] ¼2012 dk 32½] /kkjk 5 o 6 & ySafxd geyk 

 (Para 13)

 d- n.M lafgrk ¼1860 dk 45½] /kkjk,¡ 302] 363] 376¼2½¼i½ o 201 ,oa 
ySafxd vijk/kksa ls ckydksa dk laj{k.k vf/kfu;e] ¼2012 dk 32½] /kkjk 5 o 6 & vo;Ld 
ckfydk dk cykRlax ,oa gR;k & ifjfLFkfrtU; lk{; & Mh-,u-,- tkap 

Premlata Lokhande and Rakesh Sahu, for the applicant/accused. 

[k- n.M lafgrk ¼1860 dk 45½] /kkjk 363

 C. Penal Code (45 of 1860), Section 376(2)(i) & 201 and Protection of 
Children from Sexual Offences Act, (32 of 2012), Section 5 & 6 – Sexual Assault – Held 
– No evidence on record to establish any penetrative sexual assault or commission of 
rape on minor girl – No sign of internal or external injury on private part of 
deceased – As per FSL and DNA report, ingredients of commission of offence not 
proved – Conviction u/S 376(2)(i) IPC and u/S 5/6 of the Act of 2012 are set aside.

 (Para 12)

J U D G M E N T 

Som Mishra, G.A. for the non-applicant-State.
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3. The case of the prosecution in brief is that on 6.6.2018 complainant Pankaj 
@ Changa lodged a report in Police Station Slimnabad that he is a resident of 
village Chargavan and does the cultivation. He has four daughter namely Sapna 
aged 15 years, victim aged 7 years, Anamika aged 3 years and Astha aged 1 year. 
He stated that on 5.6.2018 he had gone in the field alongwith his eldest and 
youngest daughter and wife. He left the victim, Anamika and Astha at home. In the 
evening, at about 5.00 pm, when he came back to his home alongwith wife 
Longbai (PW-2) and daughter Sapna, victim was not found in the home. When 
they enquired in the vicinity, Laxmibai (PW-8) told them that the victim was 
playing alongwith other children till 12.00 noon in front of the house of Bhanga 
Kachi and thereafter where the victim had gone, she did not know. Search was 
made in the vicinity, family, village and relation, but she could not be traced out. 
On the basis of the said oral report, Sub Inspector Rajendra Upadhyay (PW-16) of 
Police Station Slimnabad registered a missing report Ex.P/1. On the basis of said 
missing report, on the same date at about 12.56 noon, Missing Registration No. 
23/2018 of missing girl was registered. On 6.6.2018, on the basis of dehati nalishi, 

2. Criminal Reference has been sent by the trial court under Section 366(1) 
of the code of Criminal Procedure to this Court for confirmation of the death 
penalty. As criminal reference and the criminal appear (sic : appeal) both arise out 
of the common judgment, they are being decided by this common judgment.

I.L.R.[2019]M.P. In Reference Vs. Shyam Singh @ Kallu Rajput (DB)

Conviction Sentence 
Under Section 363 of IPC RI for five years and fine of 

Rs.2000/-. In default of 
payment of fine, additional RI for 
four months. 

Under Section 376(2)(i) of IPC   Life Imprisonment with fine of 
Rs.2000/-. In default of payment 
of fine, RI for four months. 

Under Section 5 read with 
Section 6 of the Protection of 
Children from Sexual Offences 
Act, 2012. 

Life imprisonment with fine of 
Rs. 2000/ -. In default of payment 
of fine, RI for four months. 

Under Section 302 of the IPC Death Sentence with fine of 
Rs.2000/-. In default of payment

 
of fine, RI for four months.

 
Under Section 201 of the

 
IPC

 
RI for five years with fine of 
Rs.2000/-. In default of payment 
of fine, RI for four months.

 



Crime No. 205/2018 Ex.P/2 under Section 363 of IPC was registered in respect of 
missing girl and the matter was taken under investigation.

4.  Sub Inspector Indresh Tripathi (PW-23), on receiving the investigation of 
the said crime, reached on the spot on the same date at about 12.00 noon and 
enquired about the victim from her mother, father and daughter Anamika (PW-1) 
and in the presence of witnesses Pankaj @ Changa (PW-3) and Tulsiram (PW-14) 
prepared the spot map. On the same date the statement of daughter of Pankaj @ 
Changa namely Anamika aged four years (PW-1) was also recorded. Anamika 
(PW-1) stated that one Shyam Singh @ Kallu (appellant-accused herein) gave a 
coin of five rupees to victim and sent her to bring Rajshri Gutka from the shop to 
him. Witness Anant Kumar Kushwaha (PW-4) stated that accused Kallu was 
standing near the Jamun tree and they both eaten Gutka, later he went back to his 
home, but the accused was staying alongwith the victim near the Jamun tree. 
Witness Laxmibai (PW-8) stated that victim was playing alongwith the children in 
front of the house of Bhanga Kachi till 12.00 noon and thereafter where she went 
she did not know. Witness Ram Prasad Kushwaha (PW-5) also stated that he saw 
accused alongwith the victim at about 11-12 O'clock when the accused was going 
towards his house from the front of the house of Malgujar.

5.  On the basis of the aforesaid information and suspicion, when appellant-
accused was searched, he was found near village Kodhiya Gram Panchayat. On 
being asked about the incident, he told that he killed the victim and after tying the 
dead body in the sacks he thrown it into a Well. On the memorandum of appellant-
accused, in the presence of witnesses Arvind @ Anant Dubey (PW-6) and 
Tulsiram (PW-14), the dead body of victim was pulled out from the Well. The 
identification of the dead body was got done. The father of the victim Pankaj @ 
Changa (PW-3) identified that the dead body was of his daughter (victim). 
Recovery Panchnama Ex. P/15 of the dead body was prepared in the presence of 
Pankaj @ Changa (PW-3) and Tulsiram (PW-14). The dead body of the victim was 
handed over to father of the deceased Pankaj @ Changa (PW-3). Thereafter, Murg 
regarding death was registered and the dead body was sent for postmortem. Dr. 
S.K. Pathak (PW-7) and Dr.Varsha Batra (PW-10) preserved the vaginal slide of 
deceased for examination though not found any injury on the private parts of the 
body. The investigating officer initially conducted investigation under Section 
302/201 of IPC and arrested the appellant-accused. Dr. Narendra Jhamnani (PW-
12) prepared the semen slide of the accused and sent the same for examination 
through Superintendent of Police to RFSL Jabalpur. In the report of RFSL Ex.P/39 
it has come that in the vaginal slide of victim spermatozoa were found, therefore, 
offence under Section 376(2)(i) of IPC and Section 5/6 of the POCSO Act was 
also registered against the appellant-accused. During investigation, blood sample 
of appellant-accused was taken for DNA test and sent to FSL Sagar Ex.P/40 for 
examination to which report Ex.P/41 has been received.
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6.  After completion of the investigation challan was filed in the competent 
court. As the case was triable by the Court of Sessions, therefore, it was sent to the 
competent sessions court having jurisdiction i.e. Additional Sessions Judge for 
trial. Thereafter, charges were  framed  against  the   appellant-accused  under 
Sections 363, 302, 201, 376 (2)(i) of IPC and Section 5/6 of Protection of Children 
from Sexual Offences Act, 2012 (for short 'POCSO Act'). The accused abjured his 
guilt and taken a defence of false implication in the case.

7. Learned trial court relying upon the statements of prosecution witnesses 
and the statements of Dr. S.K. Pathak (PW-7), Dr. Varsha Batra (PW-10), Dr. 
Narendra Jhamnani (PW-12), Scientist doctor Dr. Avnish Kumar (PW-22), 
Investigating Officer Indresh Tripathi (PW-23), FSL as well as DNA test reports 
and also the other evidence brought on record regarding last seen concluded that 
the accused committed the offence under Sections 363, 376(2)(i), 302/201 of IPC 
and Section 5 read with Section 6 of the POCSO Act and accordingly convicted 
and sentenced him as described hereinabove.

8. Learned counsel for the appellant-accused contended that it is a case of 
false implication by the parents of the deceased. It is nowhere alleged by them that 
the appellant made any penetrative sexual assault on the deceased co-relating 
same with the FSL and DNA report. It is a case of circumstantial evidence wherein 
there is no cogent evidence of last seen of the accused with the deceased to prove 
his connection in commission of the said offence. There is no motive also to 
commit the murder of deceased. It is urged that as per the testimony of the Dr. S.K. 
Pathak (PW-7) and Dr. Varsha Batra (PW-10) no external or internal injuries were  
found  on  the  private  part of the  deceased, however, the allegation of rape 
merely relying upon the FSL report creates a serious doubt particularly when it is 
not corroborated by the DNA test, therefore, in a case of circumstantial evidence, 
the conviction of the appellant-accused for the offence under Section 5/6 of the 
POCSO Act and Section 376(2)(i) of IPC is wholly unwarranted. So far as the 
allegation of commission of murder is concerned, the statements of some of the 
last seen witnesses have been relied upon by the trial court, though their testimony 
is of ocular nature, but it is merely co-relating the same with the FSL and 
connecting the sacks in which the dead body of the deceased was kept and 
thereafter the same was recovered from a Well on his instance. There was no 
motive in the case to commit murder of the deceased, therefore, charge under 
Section 302/201 of IPC is also not made out. It is a case wherein as per the 
prosecution allegation, the victim was playing in an open place and no cogent 
evidence has been brought on record to establish that deceased was last seen with 
the appellant. In such circumstances, in absence of having any evidence that the 
appellant took away a minor girl from the lawful guardianship, the conviction and 
sentence of the appellant-accused under Section 363 of IPC is wholly 
unwarranted. In view of the foregoing submission, it is urged that the conviction 
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9.  Per contra, learned Government Advocate appearing on behalf of the 
respondent-State submitted that sufficient evidence has been brought by the 
prosecution to prove that the appellant accused was last seen with the deceased 
and as per the FSL report also, on examination of the vaginal swab slide of the 
deceased, spermatozoa was found, therefore, it has been proved that the rape was 
committed with deceased. In addition to the aforesaid, the accused killed the 
deceased causing injuries on her neck by knife and thereafter strangulated her 
because the father of the deceased saw him alongwith daughter of Preetam Kol, 
with whom he was having affinity and love, who informed to the wife of Preetam 
Kol, therefore, to take revenge, he had motive to commit murder of the daughter of 
the complainant Pankaj @ Changa (PW-3). In view of the foregoing, it is urged 
that the trial court has rightly convicted and sentenced the appellant-accused 
relying upon the evidence and other material brought on record and also on the 
basis of reports of FSL and the DNA. Accordingly, the conviction and sentence as 
directed by the trial court is in accordance with law. It is said that this is rarest of 
rare case in which a girl of seven years was kidnapped and murdered after 
committing rape and thereafter her dead body was thrown in a dry well, which was 
recovered at the instance of the accused, therefore, the conviction and sentence as 
directed by the trial court do not warrant interference in these cases.

of the appellant for the said charge and the sentence as directed may be set aside. It 
is said that it is not a rarest of rare case in which the death penalty may be awarded, 
therefore, the judgment of the trial court awarding capital punishment to the 
appellant-accused without considering the aggravating and mitigating 
circumstances of the case is wholly unwarranted and deserves to be set aside.

10. After having heard learned counsel appearing on behalf of both the sides 
and on perusal of the record and the impugned judgment it is clear that in the 
present case the charge under Sections 363, 376(2)(i) of IPC read with Section 5/6 
of the POCSO Act has been framed against the appellant-accused, which were 
found proved by the trial court relying upon the FSL report to the allegation of 
commission of rape, because on the vaginal swab slide Ex.D spermatozoa was 
found. While awarding the sentence, the trial court observed that the intestine of 
the deceased was coming out from her private part. The said finding is required to 
be analyzed from the evidence brought on record by the prosecution.

11. If we examine the basic case of the prosecution then it would be clear that 
on 5.6.2018 in the morning the complainant Pankaj @ Changa (PW-3) had gone to 
his field alongwith his wife and elder daughter and small son leaving his two 
daughters at home. When he came back in the evening at about 5.00 pm, the 
deceased was not found in the home. On search made by him, the deceased could 
not be traced out in the village or in the relation, therefore, on the next day i.e. on 
6.6.2018 he lodged a missing report alleging that his seven years minor daughter is 
missing and some one persuading her took away. After registration of the Murg the 
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police started investigation and on the next day on 7.6.2018 police reached in the 
village and recorded the statements of the parents of the deceased and other 
persons. During recording statements of the witnesses it was gathered that 
appellant-accused was the suspect in the case. In this regard statement of Anant 
Kumar Kushwaha (PW-4) was recorded who stated that appellant-accused gave a 
coin of five rupees to deceased and sent her to bring Gutka. When deceased 
brought the Gutka he and the accused eaten the same, later he went back to his 
home. Anamika (PW-1) and Laxmibai (PW-8) also disclosed the said fact to the 
father of deceased Pankaj @ Changa (PW-3). On perusal of the testimony of the 
aforesaid witnesses, it reveals that when the deceased was playing alongwith other 
children the appellant-accused gave her a coin of five rupees and sent her to bring 
Gutka for him which he eaten at that place. Thereafter, the deceased was missing. 
On suspicion, the accused was taken into custody and his memorandum was 
recorded on 7.6.2018. In his memorandum the accused stated that he was having 
affinity and love with the daughter of one Preetam Kol. The father of the deceased 
saw them together and informed the mother of his fiancee. Because of that he was 
not able to meet the said girl, therefore, to take revenge, on 5.6.2018, when he saw 
that the deceased i.e. daughter of Pankaj @ Changa (PW-3) was playing outside 
his home, he took her in a room of lonely house of Annu Thakur where he used to 
kept fodder and assaulted by knife on her neck. When she cried, he strangulate her 
and committed her murder. Because the blood was oozing from the neck of the 
deceased and her dead body was slipping when he was keeping the same in the 
sack, he removed her slax and underwear and holding her legs kept the dead body 
in the sack, and tied up the same by the rope and thrown into a Well. Therefore, if 
we perused the memorandum of the accused, the allegation of commission of rape 
is not found in his disclosure.

12.  In addition, in none of the evidence of the prosecution witnesses it has 
come on record that the appellant made any penetrative sexual assault to which he 
has been dealt with for the offence under Section 5/6 of the POCSO Act or any 
other evidence brought by the prosecution to say that any sexual assault with 
intent to commission of rape has been done by the appellant-accused. In this 
context, if we perused the testimony of Dr. Varsha Batra (PW-10) then it would be 
clear that no sign of any injury on the private part of the deceased was found, but as 
a precautionary measure, the vaginal swab slide was prepared by the doctors and 
sent for FSL and DNA examination. Thus, from the statement of the medical 
experts Dr. S.K. Pathak (PW-7) and Dr. Varsha Batra (PW-10) it is established that 
there was no sign of penetrative sexual assault or commission of rape as alleged by 
the prosecution. It is true that in the FSL report Ex. P/41 of vaginal swab slide-D 
the spermatozoa was found, but, if we co-relates the same with the DNA report 
then it is clear that because the Y-chromosome STR DNA profile of the sources 
Frock-A, underwear-B, legging-C and vaginal swab slide-D of the deceased has 
not been received, therefore, the comparison of Y-Chromosome STR received 
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13.  So far as the offence under Section 363 of IPC is concerned, in this regard 
the primary evidence is required to be shown by the prosecution regarding 
kidnapping. In this regard, if we examine the prosecution case and the evidence 
brought on record, it would be clear that a girl aged 7 years was playing in an open 
place. The appellant-accused called her, gave her coin of five rupees for bringing 
Rajshri Gutka, which she brought, which was eaten by the accused and Anant 
Kumar Kushwaha (PW-4). Thereafter, no evidence has been brought on record to 
establish that the appellant took away the deceased from the lawful guardianship 
of the parents. In absence thereto, the conviction of the appellant for the offence 
under Section 363 of IPC as directed by the trial court is without any cogent 
evidence. Consequently, the conviction and sentence of the appellant under 
Section 363 of IPC is hereby set aside. He is acquitted of the said charge.

from the source of blood-N of the accused was not possible. Meaning thereby, the 
FSL report, in which, on vaginal swab slide, the spermatozoa was is not concurred 
by the DNA report. In view of the foregoing evidence brought on record by the 
prosecution, and in absence of any oral evidence regarding sexual assault, it 
cannot be concluded that there was any penetrative sexual assault as defined in 
Section 3 of the POCSO Act for which the accused may be charged or dealt with 
for an offence under Section 5/6 of the POCSO Act. Simultaneously no material 
has been brought by the prosecution on record to prove the act of penetrative 
sexual assault or commission of rape with a minor girl. Even as per the 
memorandum of accused, which was recorded while he was in custody, he has not 
made any confession regarding rape, though it is inadmissible in evidence, 
however, it may be a source for the prosecution to investigate the said crime. The 
statements of  Dr. S.K. Pathak (PW-7) and Dr. Varsha Batra (PW-10) make it clear 
that no sign of internal or external injury was found on the private part of the 
deceased. They have merely taken the sample of vaginal swab of the deceased as a 
precautionary measure. Thus, considering the FSL and DNA report, as discussed 
above, we are of the considered view that ingredients of commission of offence 
under Section 5/6 of the POCSO Act read with Section 376(2)(i) of IPC have not 
been proved by the prosecution beyond reasonable doubt. The finding recorded by 
the trial court while awarding capital punishment that intestine was coming out 
from the private part of the deceased is absolutely on the basis of misreading of the 
statements of the doctors and without any basis looking to the postmortem report, 
therefore, such finding stands set aside and the conviction of the appellant-
accused for the charge under Section 376(2)(i) of IPC and Section 5/6 of the 
POCSO Act is hereby set aside. He is acquitted for the said charges.

14.  So far as the finding of conviction of appellant for the charge under 
Section 302/201 of IPC is concerned, in this regard, in a case of circumstantial 
evidence, the motive, last seen, recovery and the circumstances must co-relate 
with each other, which are required to be proved by the prosecution forming 
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complete chain. Therefore, to analyze the said issue, we have gone through the 
testimony of Laxmibai (PW-8). This witness has stated that at about 11.00 am she 
saw the deceased playing with other girls. Thereafter she went back to her home. 
After half an hour when she came out of her house, she did not find the deceased 
playing alongwith the children and she had informed the said fact to the father of 
the deceased Pankaj @ Changa (PW-3). Anamika (PW-1) (a child witness), sister 
of the deceased stated that when she was playing near the Jamun tree alongwith 
the deceased, accused came there and gave a coin of five rupees to deceased for 
bringing Gutka. On being asked that when the deceased was returned back to 
home, she stated that deceased did not return thereafter. Anant Kumar Kushwaha 
(PW-4) stated that he saw that appellant-accused had given a coin of five rupees to 
deceased for bringing Rajshri Gutka, which she brought and they had eaten the 
Gutka. Thereafter he went to his home. The said fact has been narrated by the 
father of the deceased Pankaj @ Changa (PW-3) in his testimony, however, the 
last seen evidence to such extent has been established by the prosecution. The 
evidence regarding motive has not been brought by the prosecution except a 
confessional statement of the accused, though the said confessional statement has 
been recorded in front of Ram Prasad Kushwaha (PW-5) and Tulsiram (PW-14). 
They have supported the case of the prosecution in the court. In addition to the 
aforesaid, on recovery of the dead body it was found that the deceased was tied in 
two sacks of white colour, which were seized at the instance of the accused from a 
Well. Those sacks and the clothes of the deceased were sent for FSL and DNA 
examination. The knife used for commission of offence was sent for FSL, but, due 
to disintegration the blood was not found on it, but, on the shirt of the accused i.e. 
Source-F, human blood of 'B' group was found which was matched with the DNA 
profile of the Sources-O bone, sacks-H & I of the deceased, therefore by this 
scientific evidence the accused can safely be connected with the commission of 
the murder of the deceased, hence, relying upon the circumstantial evidence, as 
discussed hereinabove, the motive, which is apparent from the confessional 
statement recorded under Section 27 of the Evidence Act and the evidence 
brought in the court coupled with the FSL and DNA reports, the charge of 
commission of murder of deceased and to disappear the evidence may be found 
proved. In addition to the aforesaid, if we examine the evidence of Dr. S.K. Pathak 
(PW-7) and Dr. Varsha Batra (PW-10) it would be clear that after causing injury by 
knife when deceased was not found dead, the strangulation was done, the body 
was kept in two sacks and tied up by rope and thrown into a Well. Due to fall in the 
Well, fracture over the left temporal region was found. The recovery of the dead 
body was made at the instance of appellant-accused. Therefore it forms the chain 
of circumstances connecting the accused with the commission of murder of a 
minor girl aged 7 years and thereafter throwing the dead body in a Well with intent 
to disappear the evidence. Therefore, the charges levelled against the appellant-
accused under Section 302/201 of IPC has been proved by the prosecution beyond 
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15.  In view of the foregoing facts, it can safely be concluded that it is not one 
of the rarest of rare case in which the capital punishment can be awarded. It is also 
not a case in which alternative punishment in the facts of the case may not be 
offered. Therefore, considering the overall evidence, material brought on record 
and the facts of the case, the capital punishment as awarded by the trial court on 
account of proving the charges only under Sections 302 and 201 of IPC stand set 
aside. Now on the point of sentence, if we go through the nature of offence and the 
manner in which it   has   been   committed   and   as   proved by  the prosecution 
beyond reasonable doubt to establish the charge under Section 302/201of IPC, we 
deem it appropriate that the sentence of life imprisonment to the appellant-
accused for the charge under Section 302 of IPC is just and proper and for the 
offence under Section 201 of IPC the sentence of five years as directed by the trial 
court is proper in the facts of the case respectively with fine of Rs. 2000/- and 
1000/- and in default of payment of fine, two months rigorous imprisonment and 
one month's rigorous imprisonment respectively.

reasonable doubt. Consequently, the finding of the trial court convicting the 
appellant-accused under Section 302/201 of IPC is hereby affirmed.

16.  Accordingly, the Criminal Reference Capital (CRRFC) sent by the trial 
court for confirmation of death penalty is answered in negative while the appeal 
filed by appellant-accused is allowed in part. The conviction and sentence of 
appellant-accused under Section 363, 376(2)(i) of IPC read with Section 5/6 of 
the POCSO Act stands set aside. He is acquitted from the said charge. The 
appellant is convicted for the charge under Section 302/201 of IPC to which he has 
to undergo the sentence of life imprisonment with fine of Rs.2000/- and five years 
rigorous imprisonment with fine of Rs.1000/- respectively. In default of payment 
of fine, sentence of two months and one months respectively shall be served 
by him.

Order accordingly

In Reference Vs. Shyam Singh @ Kallu Rajput (DB)
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STATE OF M.P.         …Non-applicant                                                                  

(Paras 13, 16 & 17)

Vs.

d- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 438 ,oa n.M lafgrk 
¼1860 dk 45½] /kkjk 306@34 & vfxze tekur & vk/kkj

Before Mr. Justice Anand Pathak

I.L.R. [2019] M.P. 1311

PUSPA BAI    …Applicant

 A. Criminal Procedure Code, 1973 (2 of 1974), Section 438 and 
Penal Code (45 of 1860), Section 306/34 – Anticipatory Bail – Grounds – 
Incident on 03.09.2018, FIR registered on 11.10.2018 whereas applicant's 
name introduced in list of accused on 07.01.2019 – Held – Although deceased 
was daughter-in-law of applicant but she was living separately with her 
husband – Independent witnesses including family members of deceased 
nowhere stated against applicant – Allegations are in respect of abetment 
and not of homicide or some heinous nature of crime – Applicant, a lady of 55 
yrs. and does not bear any criminal antecedents – Application was filed much 
before farari panchnama was prepared– Application allowed. 

 B. Criminal Procedure Code, 1973 (2 of 1974), Sections 438(1)(iii), 
82 & 83 – Proclaimed Offender – Held – Unless a person against whom 
warrant has been issued or if such warrant could not be executed because of 
his abscondance or concealment, then he can be proclaimed as Absconder – 
In present case, said process has not been given effect to – It cannot be said 
that applicant was a proclaimed offender or was avoiding arrest.    (Para 15)

MISCELLANEOUS CRIMINAL CASE 

M.Cr.C. No. 5161/2019 (Gwalior) decided on 7 February, 2019

 [k- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk,¡ 438¼1½¼iii½] 82 o 83 & 
mn~?kksf"kr vijk/kh
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 (2014) 8 SCC 273, (2011) 1 SCC 694, AIR 2003 SC 4662, (2012) 8 SCC 
730, (2014) 2 SCC 171, (1980) 2 SCC 565.

 x- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 438¼1½ & vkjksi&i= 
izLrqr fd;k tkuk & izHkko

Cases referred:

 C. Criminal Procedure Code, 1973 (2 of 1974), Section 438(1) – 
Filing of Charge-sheet – Effect – Held – Anticipatory bail is available to 
accused even after filing of charge-sheet, if accused is not a proclaimed 
offender and is not deliberately avoiding his arrest and if factors enumerated 
in Section 438(1) Cr.P.C. are satisfied – In present case, said factors are 
satisfied.    (Para 22)

Ravindra Sharma, P.P. for the non-applicant-State. 

2.  It is the submission of learned counsel for the applicant that although 
charge-sheet has been filed against the present applicant under Section 299 of 
Cr.P.C., but still anticipatory bail is maintainable because as per the FIR it appears 
that deceased Smita (daughter-in-law of applicant) committed suicide by hanging 
on 03/09/2018 on which marg was registered and enquiry was conducted. 
Thereupon FIR was registered vide Crime No.116/2018 on 11/10/2018 only 
against husband of the deceased Dharmendra Singh Rajput and he was arrested on 
12/11/2018. Marriage was solemnized on 01/06/2009. Initially statements were 
taken of witnesses, mainly family members (and some other witnesses) of the 
deceased namely Monika, Monu, Sooraj, Kishore, Sonu, Ajab Singh, Divyansh, 
Kiran, Nirpat, Chironja, Jaipal, Dhan Bai, Sanjeev, Meera Bai (statements of them 
are placed with the application), in which they all alleged against Dharmendra, the 
husband of deceased and no allegations were raised against the present applicant. 
Allegation against the co-accused Dharmendra was about the fact of beating 
deceased Smita that too after consuming liquor. The said fact also surfaced 

O R D E R

S.K. Shrivastava, for the applicant. 

ANAND PATHAK, J.:- This is first application preferred by the applicant 
under Section 438 of Cr.P.C. wherein she is apprehending her arrest in a case 
registered at Crime No.116/2018 at Police Station Deepnakheda Tehsil, Sironj, 
District-Vidisha for the offence under Section 306 and 34 of IPC.
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specifically in the statements of those witnesses that due to bad conduct of co-
accused Dharmendra, his parents (present applicant is Dharmendra's mother) 
disowned him and were living separately.

3. On 07/01/2019, supplementary statements of Monu, Kishore Singh, 
Sarju, Monika were taken in which these family members raised allegation for the 
first time against father-in-law Bhogiram, Mother-in-law Puspa Bai (present 
applicant) and brother-in-law Neelesh about the fact regarding physical abuse for 
fulfillment of dowry demand. On 08/01/2019, statements of Ranjeet and Hakam 
were recorded and on the same date statements under Section 164 of Cr.P.C. of 
witness Kishore Singh, Smt. Sarju and Monu were also recorded before JMFC, 
Sironj. Interestingly, on 07/01/2019 itself Farari Panchnama was prepared and the 
process was repeated on 08/01/2019 and thereafter on 09/01/2019. Charge-sheet 
was filed on 10/01/2019.

4. It appears that meanwhile, bail application under Section 438 of Cr.P.C. 
has been preferred by the applicant apprehending her arrest (before 
supplementary statement) but the same was decided by the trial Court on 
04/01/2019 and got rejected.

5. It is the submission of learned counsel appearing for the applicant that on 
04/01/2019, name of the present applicant was not even mentioned by any of the 
witnesses as accused, but the trial Court relying upon some complaint (which is 
not part of the charge-sheet) made by father of the deceased to higher authorities, 
rejected the bail application of the present applicant. Since the date of incident is 
03/09/2018 and till 07/01/2019, absolutely no allegations against the present 
applicant were levelled at any stage including the statements of the prosecution 
witnesses (including the statement under Section 161 of Cr.P.C.) and no 
incriminating material was available against her, therefore, it is apparent that on 
the basis of supplementary statements u/s 161 of Cr.P.C. and statements recorded 
under Section 164 of Cr.P.C as referred above that too in undue haste, applicant 
was implicated and immediately thereafter charge-sheet has been filed on 
10/01/2019 under Section 299 of Cr.P.C.

6. It is further submitted that conduct of the police authorities indicates 
nexus with the complainant party and they did not act fairly. No custodial 
interrogation is required, no new fact is to be discovered and no weapon is to be 
seized. Reliance is placed on the judgment of the Apex Court in the case of Arnesh 
Kumar Vs. State of Bihar, (2014) 8 SCC 273 as well as judgment rendered by the 
Apex Court in the case of Siddharam Satlingappa Mhetre Vs. State of 
Maharashtra and Others, (2011) 1 SCC 694 to advance argument regarding grant 
of anticipatory bail.

7. Learned counsel for the applicant also relied upon the judgment rendered 
by the Apex Court in the case of Bharat Chaudhary and Another Vs. State of Bihar 
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8. It is further submitted that judgment rendered by the Apex Court in the 
case of Lavesh Vs. State (NCT of Delhi), (2012) 8 SCC 730 and State of M.P. Vs. 
Pradeep Sharma, (2014) 2 SCC 171 are not attracted in the present case as they 
can be distinguished on facts because in those cases, the seekers of the bail were 
proclaimed offenders and repeatedly avoided appearance before the Investigating 
Officer. Here such exigency does not exist.

and Another, AIR 2003 SC 4662 wherein the Hon'ble Apex Court has held that 
filing of charge-sheet cannot be a bar for the Court to consider grant of 
anticipatory bail.

9. On the other hand, learned counsel for the respondent-State opposed the 
prayer made by the applicant on the ground of judgment rendered by the Apex 
Court in the case of Lavesh (supra) and Pradeep Sharma (supra) and prayed for 
dismissal of the bail application. It is submitted that charge-sheet has already been 
filed and therefore application be dismissed.

11. Before proceeding with the case, it is apposite to refer Section 438 of 
Cr.P.C., which is reproduced for ready reference as under:-

" 438. Direction for grant of bail to person apprehending arrest.(l) 
When any person has reason to believe that he may be arrested on an 
accusation of having committed a non- bailable offence, he may apply to 
the High Court or the Court of Session for a direction under this section; 
and that Court may, if it thinks fit, direct that in the event of such arrest, 
he shall be released on bail. 

(2)  When the High Court or the Court of Session makes a direction 
under sub- section (1), it may include such conditions in such directions 
in the light of the facts of the particular case, as it may think fit, 
including- 

(i) a condition that the person shall make himself available for 
interrogation by a police officer as and when required; 

10. Heard the learned counsel for the parties and perused the case diary.

(ii) a condition that the person shall not, directly or indirectly, make 
any inducement, threat or promise to any person acquainted with the 
facts of the case so as to dissuade him from disclosing such facts to the 
Court or to any police officer;

(iii) a condition that the person shall not leave India without the 
previous permission of the Court; 

(iv) such other condition as may be imposed under sub- section (3) 
of section 437, as if the bail were granted under that section. " 

3.   If such person is thereafter arrested without warrant by an officer in 
charge of a police station on such accusation, and is prepared either at 

Puspa Bai Vs. State of M.P.
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2. To leave a place, usu. Hurriedly, with another's money or property."

12.   Perusal of the provision itself indicates that four aspects as referred in 
section 438 (I) of Cr.P.C. need to be considered while granting anticipatory bail 
under Section 438 of Cr.P.C. The instant application is to be decided on the anvil of 
such factors as referred in Section 438 (I) of Cr.P.C..

14. The word "Abscond" has been explained in the Black's Law Dictionary 
10th Edition as under:-

the time of arrest or at any time while in the custody of such officer to give 
bail, he shall be released on bail, and if a Magistrate taking cognizance 
of such offence decides that a warrant should issue in the first instance 
against that person, he shall issue a bailable warrant in conformity with 
the direction of the Court under sub-section (1). " 

15. The definition of word "Abscond" innately describes the attitude of a 
person to depart secretly to avoid arrest or service of process and if it is seen in 
juxtaposition to sections 82 and 83 alongwith Section 438 (I) (iii) of Cr.P.C. then it 
appears that unless a person against whom warrant has been issued or against 
whom warrant cannot be executed because of his abscondance (sic : abscondence) 
or concealment, then he can be proclaimed as Absconder. Here the said process 
has not given effect to. In undue haste, only Farari Panchnama (arrest panchnama) 
has been prepared, without making real efforts to arrest the applicant. Therefore, it 
cannot be said that the applicant was a proclaimed offender or avoiding her arrest.

" Abscond:- 1. To depart secretly or suddenly, esp. to avoid arrest, 
prosecution, or service of process. 

13. Here the nature of offence is regarding section 306 and 34 of IPC. 
Although deceased was applicant's daugther-in-law but at the same time, facts 
indicate that the deceased and her husband i.e. son of present applicant were living 
separately (and not with applicant) as stated by the independent witnesses as well 
as family members of the deceased. Coupled with this case, allegations are in 
respect of abetement and not of homicide or some heinous nature of crime 
therefore, nature and gravity of the acquisition (sic : accusation) does not bear 
heinousness or gory details. Since the applicant is a lady aged 55 years and she 
does not bear any criminal antecedents therefore, factor II contained in Section 
438 (I) of Cr.P.C. also comes to the rescue of applicant. So far as the factor No.III is 
concerned, it appears that the said factor wherein apprehension of possibility of 
the applicant to flee from justice (normally, in majority of anticipatory bail 
applications) is concerned, the said factor is to be seen alongwith Sections 82 and 
83 of Cr.P.C. which deals in respect of proclamation for person absconding 
because statutory result of flee from justice or Abscondance is reflected through 
section 82 and 83 of Cr.P.C.

Puspa Bai Vs. State of M.P.



1316 I.L.R.[2019]M.P.

18. Scope of Section 438 of Cr.P.C. has been dealt with by the Hon'ble Apex 
Court in the case of Shri Gurbaksh Singh Sibbia and Others Vs. State of Punjab, 
(1980) 2 SCC 565 and thereafter reiterated in the case of Siddharam Satlingappa 

17.  In the case of Lavesh (supra), the facts were such wherein definite 
allegations existed against the husband of the deceased from the very beginning 
and then appellant was a proclaimed offender in that case and even when interim 
protection was granted, he did not visit the Investigating Officer and misused the 
liberty. Therefore, his conduct and declaration of status as absconder were the 
relevant factors for dismissal of his application by the Hon'ble Apex Court. 
Similarly, in the case of Pradeep Sharma (supra) also, accused was a proclaimed 
offender under Section 82 of Cr.P.C. and did not cooperate in the investigation. 
Here, the applicant came into the list of accused on 07/01/2019 for the first time, 
whereas the incident took place on 03/09/2018, marg inquiry was conducted and 
thereafter, FIR was registered on 11/10/2018. Statements of witnesses, including 
family members of the deceased were taken by the police, they all nowhere 
referred the role of the applicant in any manner. They only alleged against the 
husband of the deceased Dharmendra and specifically mentioned the fact that 
applicant and her husband separated her son from them because of his bad habit 
(consuming liquor) but on 07/01/2019 things changed drastically and 
supplementary statements and undue haste shown by the police resulted into 
filing of charge-sheet and before that Farari Panchnama was prepared. Police 
Officer may resort to Section 41 of Cr.P.C. if they have suspicion against a person 
regarding commission of offence but same has never been resorted to because 
applicant never implicated or referred as an accused prior to 07/01/2019. Before 
that, she already preferred anticipatory bail before the trial Court.

16. Although as per the submission advanced, on 07/01/2019, supplementary 
statements of some of the witnesses were recorded under Section 161 of Cr.P.C. 
wherein for the first time, name of the present applicant referred by them and on 
the same day at 5 pm, Farari Panchnama was prepared. Again on 08/01/2019 and 
09/01/2019, two different Farari Panchnamas were prepared and immediately 
thereafter on 10/01/2019, charge-sheet was filed. The undue haste shown by the 
Investigating Officer regarding recording of supplementary statements under 
Section 161 of Cr.P.C. and thereafter under Section 164 of Cr.P.C. (on 
08/01/2019) and meanwhile issuance of Farari Panchnama, all cumulatively 
indicate that in utter haste, investigation was proceeded. Application for bail u/s 
438 of Cr.P.C. by applicant was filed before the Court of law much before Farari 
Panchnama was prepared (on 07/01/2019) because vide order dated 04/01/2019, 
anticipatory bail application was rejected by the trial Court but on some different 
grounds because at that point of time, no incriminating material existed against 
the applicant.

Puspa Bai Vs. State of M.P.
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"  7. From the perusal of this part of Section 438 of the Cr.P.C. We, find no 
restriction in regard to exercise of this power in a suitable case either by 
the Court of Sessions High Court or this Court even when cognizance is 
taken or charge-sheet is filed. The object of S.438 is to prevent undue 
harassment of the accused persons by pre-trial arrest and detention. The 
fact, that a Court has either taken cognizance of the complaint or the 
investigating agency has filed a charge-sheet, would not by itself. In our 
opinion, prevent the concerned Courts from granting anticipatory bail 
in appropriate cases. The gravity of the offence is an important factor to 
be taken into consideration while granting such anticipatory bail so also 
the need for custodial interrogation but these are only factors that must 
be borne in mind by the concerned Courts while entertaining a petition 
for grant of anticipatory bail and the fact of taking cognizance or filing 
of charge-sheet cannot by themselves be construed as a prohibition 
against the grant of anticipatory bail. In our opinion, the Courts i.e. the 
Court of Sessions, High Court or this Court has the necessary power 
vested in them to grant anticipatory bail in non-bailable offences under 
S. 438 of the Cr.P.C. even when cognizance is taken or charge-sheet is 
filed provided the facts of the case require the Court to do so."

20.  Considering the fact situation as well as nature of allegations, it appears 
that undue haste has been shown by the Investigating Officer to prepare Farari 
Panchnama and to prepare the charge-sheet prima facie, ignoring the fact that 
offence alleged is not heinous and applicant without criminal antecedents, has no 
chance to flee from justice, therefore, personal liberty of the applicant cannot lie at 
the mercy of such disposition of investigation.

22. Anticipatory bail u/s 438 of Cr.P.C. is available to an accused even after 
filing of charge-sheet if he/ she is not a proclaimed offender or if he/ she is not 
deliberately avoiding his arrest and if factors as enumerated in section 438 (I) of 
Cr.P.C., are satisfied. In the present case, said factors are satisfied.

Mhetre (supra). In both the judgments, concept and contours of personal liberty 
were explained in detail.

23. Resultantly, application for anticipatory bail is allowed. It is hereby 
directed that in the event of arrest, the applicant shall be released on bail on his 

19. In Bharat Chaudhary (supra), the Apex Court has delineated the law in 
following words:-

21. Here it appears that acquisition (sic : accusation) has been made with 
object of injecting and humiliating the applicant by having her so arrested 
therefore, factor No.IV enumerated in Section 438 of Cr.P.C. and the law laid 
down by the Apex Court as referred above furthers the cause of applicant for grant 
of anticipatory bail under Section 438 of Cr.P.C.

Puspa Bai Vs. State of M.P.



24. This order will remain operative subject to compliance of the following 
conditions by the applicant :-

furnishing a bail bond of Rs.50,000/- with two solvent sureties each of 50,000/- of 
the like amount to the satisfaction of Arresting Authority.

7. The bail is provided only for a period of 45 days from today to
the applicant, meanwhile, she can approach the trial Court for
regular bail in accordance with law.

1. The applicant will comply with all the terms and conditions of the 
bond executed by her;

2. The applicant will participate and cooperate   in  the investigation 
/ trial, as the case may be as and when required;

3. The applicant will not indulge herself in extending inducement, 
threat or promise to any person acquainted with the facts of the 
case so as to dissuade him/her from disclosing such facts to the 
Court or to the Police Officer, as the case may be;

4. The applicant shall not commit an offence similar to the offence of 
which she is accused;

5. The applicant will not seek unnecessary adjournments during the 
trial;

6. The applicant will not leave India without previous permission of 
the trial Court/Investigating Officer, as the case may be.

25.  A copy of this order be sent to the Court concerned for compliance. 

I.L.R. [2019] M.P. 1318

Vs.

M.Cr.C. No. 19309/2019 (Gwalior) decided on 23 May, 2019

 Criminal Procedure Code, 1973 (2 of 1974), Section 311 – Recall of 
Witness – Scope & Grounds – Held – Applicant filed application seeking recall 
of witnesses on the ground that senior counsel has been engaged in place of 

VEERENDRADAS BAIRAGI           …Applicant

Before Mr. Justice S.A. Dharmadhikari
 MISCELLANEOUS CRIMINAL CASE 

Application allowed.

C.C. as per rules.

SHREEKANT BAIRAGI & ors.                             …Non-applicants
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2.  Necessary facts for disposal of this case are that an application under 
section 311 of the Cr.P.C. was filed on 9/3/2019 stating that on 26/12/2018, 
complainant Shrikant Bairagi and eye-witnesses Shivnarayan and Ku. Jyoti had 
been examined. The said witnesses were cross-examined by a Junior Advocate 
namely Rakesh Sharma. However, he could not effectively cross-examine them 
on points such as cross-case, medical report etc, which may occasion into 
miscarriage of justice. Therefore, it was prayed that the aforesaid witnesses may 
be re-crossexamined by a senior Advocate for fair decision in the case. It was also 
pleaded therein that the parties had entered into a compromise.

junior counsel – Mere change of counsel cannot be a ground to recall the 
witnesses for cross examination and is outside the scope of Section 311 
Cr.P.C. - Application dismissed.  (Para 9)

Cases referred:

 JT 2007 (9) SC 552, (2016) 2 SCC 402.

 n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 311 & lk{kh dks iqu% cqykuk & 
foLrkj o vk/kkj

  Anand Gupta, for the applicant. 
 Vijay Sundaram, P.L. for of the non-applicant No. 3-State. 

O R D E R

S.A. DHARMADHIKARI, J.:-In this petition, under section 482 of the 
Code of Criminal Procedure, petitioner has challenged the order dated 2/4/19 
passed by V ASJ, Guna in S.T. No.265/18, whereby the trial Court has rejected his 
application under section 311 of the Cr.P.C. for recalling and re-examining the 
witnesses already examined.

3. The application was opposed by learned counsel for the respondents 
contending that mere change of counsel could not be a ground for re-examination 
of witnesses.

4. The trial Court after hearing both the parties rejected the application on the 
ground that complainant and other witnesses had already been cross-examined by 
a Junior Advocate and only because a Senior Advocate had been engaged, 
witnesses could not be summoned for further cross-examination.

5. Learned counsel for the petitioner submits that the order passed by the trial 
Court is bad in law, inasmuch as it may result in miscarriage of justice. It is crystal 
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"10. It can hardly be gainsaid that fair trial is a part of guarantee under 
Article 21 of the Constitution of India. Its content has primarily to be 
determined from the statutory provisions for conduct of trial, though in 
some matters where statutory provisions may be silent, the court may 
evolve a principle of law to meet a situation which has not been provided 
for. It is also true that principle of fair trial has to be kept in mind for 
interpreting the statutory provisions.

11. It is further well settled that fairness of trial has to be seen not only 
from the point of view of the accused, but also from the point of view of 
the victim and the society. In the name of fair trial, the system cannot be 
held to ransom. The accused is entitled to be represented by a counsel of 
his choice, to be provided all relevant documents, to cross-examine the 
prosecution witnesses and to lead evidence in his defence. The object of 
provision for recall is to reserve the power with the court to prevent any 
injustice in the conduct of the trial at any stage. The power available with 
the court to prevent injustice has to be exercised only if the Court, for 
valid reasons, feels that injustice is caused to a party. Such a finding, 
with reasons, must be specifically recorded by the court before the 
power is exercised. It is not possible to lay down precise situations when 
such power can be exercised. The Legislature in its wisdom has left the 
power undefined. Thus, the scope of the power has to be considered 
from case to case. The guidance for the purpose is available in several 
decisions relied upon by the parties. It will be sufficient to refer to only 
some of the decisions for the principles laid down which are relevant for 
this case.

clear that under section 311 of Cr.P.C., the Court has been empowered to summon 
a witness at any stage of an inquiry, trial or other proceeding. The power is not 
confined to a particular class of persons. It is also settled in law that if all the 
conditions under this section are satisfied, the Court can call the witnesses not 
only on the motion of either prosecution or defence, but also it can do so on its own 
motion. It is further submitted that power of a Court to recall any witness or 
witnesses already examined or to summon any witness, can be invoked even if 
evidence of both sides is closed so long as the Court retains seisin of the criminal 
proceedings. To buttress his submissions, reliance has been placed on a decision 
of the Apex Court in the case of Iddar and Others Vs. Aabida and another (JT 
2007 (9) SC 552).

6.  Per contra, learned Panel Lawyer has supported the order passed by the 
trial Court and submits that the findings recorded therein being cogent, no 
interference is warranted therewith.

7. Heard, learned counsel for the parties.

8. The Supreme Court in the case of State (NCT of Delhi) Vs. Shiv Kumar 
Yadav (2016) 2 SCC 402 has held as under:-
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14.  A conspicuous reading of Section 311 CrPC would show 
that widest of the powers have been invested with the courts 
when it comes to the question of summoning a witness or to 
recall or re-examine any witness already examined. A reading of 
the provision shows that the expression "any" has been used as a 
prefix to "court", "inquiry", "trial", "other proceeding", "person 
as a witness", "person in attendance though not summoned as a 
witness", and "person already examined". By using the said 
expression "any" as a prefix to the various expressions 
mentioned above, it is ultimately stated that all that was required 
to be satisfied by the court was only in relation to such evidence 

Section 311, Code of Criminal Procedure 
"311. Power to summon material witness, or examine 
person present.—Any court may, at any stage of any inquiry, 
trial or other proceeding under this Code, summon any person 
as a witness, or examine any person in attendance, though not 
summoned as a witness, or recall and re-examine any person 
already examined; and the court shall summon and examine or 
recall and re-examine any such person if his evidence appears to 
it to be essential to the just decision of the case."

12.  In Rajaram Prasad Yadav v. State of Bihar (2013) 14 SCC 461, 
the complainant was examined but he did not support the prosecution 
case. On account of subsequent events he changed his mind and applied 
for recall under Section 311 Cr.P.C. which was declined by the trial court 
but allowed by the High Court. This Court held such a course to be 
impermissible, it was observed : (SCC pp. 468-69, paras 13-14)

The examination and cross-examination must relate to 
relevant facts but the cross-examination need not be confined to 
the facts to which the witness testified on his examination-in-
chief.

Section 138, Evidence Act
"138. Order of examinations.—Witnesses shall be first 
examined-in-chief then (if the adverse party so desires) cross-
examined, then (if the party calling him so desires) re-
examined.

Direction of re-examination.—The re-examination shall be 
directed to the explanation of matters referred to in cross-
examination; and if new matter is, by permission of the court, 
introduced in re-examination, the adverse party may further 
cross-examine upon that matter."

"13. .. In order to appreciate the stand of the appellant it will be 
worthwhile to refer to Section 311 CrPC, as well as Section 138 
of the Evidence Act. The same are extracted hereunder:
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that appears to the court to be essential for the just decision of 
the case. Section 138 of the Evidence Act, prescribed the order 
of examination of a witness in the court. The order of re-
examination is also prescribed calling for such a witness so 
desired for such re-examination. Therefore, a reading of Section 
311 CrPC and Section 138 Evidence Act, insofar as it comes to 
the question of a criminal trial, the order of re-examination at 
the desire of any person under Section 138, will have to 
necessarily be in consonance with the prescription contained in 
Section 311 CrPC. It is, therefore, imperative that the 
invocation of Section 311 CrPC and its application in a 
particular case can be ordered by the court, only by bearing in 
mind the object and purport of the said provision, namely, for 
achieving a just decision of the case as noted by us earlier. The 
power vested under the said provision is made available to any 
court at any stage in any inquiry or trial or other proceeding 
initiated under the Code for the purpose of summoning any 
person as a witness or for examining any person in attendance, 
even though not summoned as witness or to recall or re-examine 
any person already examined. Insofar as recalling and re-
examination of any person already examined is concerned, the 
court must necessarily consider and ensure that such recall and 
re-examination of any person, appears in the view of the court to 
be essential for the just decision of the case. Therefore, the 
paramount requirement is just decision and for that purpose the 
essentiality of a person to be recalled and re-examined has to be 
ascertained. To put it differently, while such a widest power is 
invested with the court, it is needless to state that exercise of 
such power should be made judicially and also with extreme 
care and caution."

17.3. If evidence of any witness appears to the court to be 
essential to the just decision of the case, it is the power of the 

13.  After referring to earlier decisions on the point, the Court culled 
out following principles to be borne in mind : (Rajaram Prasad Yadav v. 
State of Bihar, (2013) 14 SCC 461, SCC pp. 473-74)

"17.1. Whether the court is right in thinking that the new 
evidence is needed by it? Whether the evidence sought to be led 
in under Section 311 is noted by the court for a just decision of a 
case? 

17.2. The exercise of the widest discretionary power under 
Section 311 CrPC should ensure that the judgment should not be 
rendered on inchoate, inconclusive and speculative 
presentation of facts, as thereby the ends of justice would be 
defeated. 



court to summon and examine or recall and re-examine any 
such person.

17.5. The exercise of the said power cannot be dubbed as 
filling in a lacuna in a prosecution case, unless the facts and 
circumstances of the case make it apparent that the exercise of 
power by the court would result in causing serious prejudice to 
the accused, resulting in miscarriage of justice.

17.7. The court must satisfy itself that it was in every respect 
essential to examine such a witness or to recall him for further 
examination in order to arrive at a just decision of the case.

17.12. The additional evidence must not be received as a 
disguise or to change the nature of the case against any of 
the party.

17.11. The court should be conscious of the position that after 
all the trial is basically for the prisoners and the court should 
afford an opportunity to them in the fairest manner possible. In 
that parity of reasoning, it would be safe to err in favour of the 
accused getting an opportunity rather than protecting the 
prosecution against possible prejudice at the cost of the accused. 
The court should bear in mind that improper or capricious 
exercise of such a discretionary power, may lead to undesirable 
results.

17.4. The exercise of power under Section 311 CrPC should 
be resorted to only with the object of finding out the truth or 
obtaining proper proof for such facts, which will lead to a just 
and correct decision of the case.

17.6. The wide discretionary power should be exercised 
judiciously and not arbitrarily.

17.9. The court arrives at the conclusion that additional 
evidence is necessary, not because it would be impossible to 
pronounce the judgment without it, but because there would be 
a failure of justice without such evidence being considered.

17.10. Exigency of the situation, fair play and good sense 
should be the safeguard, while exercising the discretion. The 
court should bear in mind that no party in a trial can be 
foreclosed from correcting errors and that if proper evidence 
was not adduced or a relevant material was not brought on 
record due to any inadvertence, the court should be 
magnanimous in permitting such mistakes to be rectified.

17.8. The object of Section 311 CrPC simultaneously 
imposes a duty on the court to determine the truth and to render a 
just decision.
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17.14. The power under Section 311 CrPC must therefore, be 
invoked by the court only in order to meet the ends of justice for 
strong and valid reasons and the same must be exercised with 
care, caution and circumspection. The court should bear in mind 
that fair trial entails the interest of the accused, the victim and 
the society and, therefore, the grant of fair and proper 
opportunities to the persons concerned, must be ensured being a 
constitutional goal, as well as a human right."

17.13. The power must be exercised keeping in mind that the 
evidence that is likely to be tendered, would be germane to the 
issue involved and also ensure that an opportunity of rebuttal is 
given to the other party.

14.  In Hoffman Andreas v. Inspector of Customs, (2000) 10 SCC 
430, the counsel who was conducting the case was ill and died during the 
progress of the trial. The new counsel sought recall on the ground that 
the witnesses could not be cross-examined on account of illness of the 
counsel. This prayer was allowed in peculiar circumstances with the 
observation that normally a closed trial could not be reopened but illness 
and death of the counsel was in the facts and circumstances considered 
to be a valid ground for recall of witnesses. It was observed : (SCC p. 
432, para 6) 

"6. Normally, at this late stage, we would be disinclined to open 
up a closed trial once again. But we are persuaded to consider it 
in this case on account of the unfortunate development that took 
place during trial i.e. the passing away of the defence counsel 
midway of the trial. The counsel who was engaged for 
defending the appellant had cross-examined the witnesses but 
he could not complete the trial because of his death. When the 
new counsel took up the matter he would certainly be under the 
disadvantage that he could not ascertain from the erstwhile 
counsel as to the scheme of the defence strategy which the 
predeceased advocate had in mind or as to why he had not put 
further questions on certain aspects. In such circumstances, if 
the new counsel thought to have the material witnesses further 
examined the Court could adopt latitude and a liberal view in the 
interest of justice, particularly when the Court has unbridled 
powers in the matter as enshrined in Section 311 of the Code. 
After all the trial is basically for the prisoners and courts should 
afford the opportunity to them in the fairest manner possible."

15. The above observations cannot be read as laying down any 
inflexible rule to routinely permit a recall on the ground that cross-
examination was not proper for reasons attributable to a counsel. While 
advancement of justice remains the prime object of law, it cannot be 
understood that recall can be allowed for the asking or reasons related to 
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mere convenience. It has normally to be presumed that the counsel 
conducting a case is competent particularly when a counsel is appointed 
by choice of a litigant. Taken to its logical end, the principle that a retrial 
must follow on every change of a counsel, can have serious 
consequences on conduct of trials and the criminal justice system. 
Witnesses cannot be expected to face the hardship of appearing in court 
repeatedly, particularly in sensitive cases such as the present one. It can 
result in undue hardship for victims, especially so, of heinous crimes, if 
they are required to repeatedly appear in court to face cross-
examination. 

"44. Judicial scrutiny of the counsel's performance must be 
highly deferential. It is all too tempting for a defendant to 
second-guess the counsel's assistance after conviction or 
adverse sentence, and it is all too easy for a court, examining 
the counsel's defence after it has proved unsuccessful, to 
conclude that a particular act of omission of the counsel was 
unreasonable. Engle v. Isaac 1982 SCC Online SC 66 [US at 
pp. 133-134). A fair assessment of attorney performance 
requires that every effort be made to eliminate the 

17. In State (NCT of Delhi) vs. Navjot Sandhu, (2005) 11 SCC 600, 
this Court held: (SCC pp. 726-27, para 167) 

16. The interest of justice may suffer if the counsel conducting the 
trial is physically or mentally unfit on account of any disability. The 
interest of the society is paramount and instead of trials being conducted 
again on account of unfitness of the counsel, reform may appear to be 
necessary so that such a situation does not arise. Perhaps time has come 
to review the Advocates Act and the relevant Rules to examine the 
continued fitness of an advocate to conduct a criminal trial on account of 
advanced age or other mental or physical infirmity, to avoid grievance 
that an Advocate who conducted trial was unfit or incompetent. This is 
an aspect which needs to be looked into by the concerned authorities 
including the Law Commission and the Bar Council of India.

"167. ........ we do not think that the Court should dislodge the 
counsel and go on searching for some other counsel to the liking of 
the accused. The right to legal aid cannot be taken thus far. It is not 
demonstrated before us as to how the case was mishandled by the 
advocate appointed as amicus except pointing out stray instances 
pertaining to the cross-examination of one or two witnesses. The 
very decision relied upon by the learned counsel for the appellant, 
namely, Strickland v. Washington 1984 SCC Online US SC 100 
makes it clear that judicial scrutiny of a counsel's performance must 
be careful, deferential and circumspect as the ground of ineffective 
assistance could be easily raised after an adverse verdict at the trial. 
It was observed therein: (SCC OnLine US SC para 44)
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distorting effects of hindsight, to reconstruct the 
circumstances of the counsel's challenged conduct, and to 
evaluate the conduct from the counsel's perspective at the 
time. Because of the difficulties inherent in making the 
evaluation, a court must indulge in a strong presumption 
that the counsel's conduct falls within the wide range of 
reasonable professional assistance;...." 

"22. The aforesaid proceedings clearly bely the claim of the 
accused/applicant that the case has been proceeding at a 
"hurried pace" or that he was not duly represented by a defence 
counsel of his choice. The claim of the applicant that he was 
unwilling to continue with his earlier counsel is also nothing but 
a bundle of lie in as much as the accused never submitted before 
the court that he wants to change his counsel. Rather, it is 
revealed from the record that the earlier counsel, Sh. Alok 
Kumar was acting as per his instructions and having legal 
interview with him. The accused cannot be permitted to take 
advantage of his submissions made on the first date i.e. 
13/01/2015 that he wants to engage a new counsel as his 
subsequent conduct does not support this submission. I may 
also add that before proceeding with the case further, I had 
personally asked the accused in the open court whether he wants 
to continue with his counsels and only on getting a reply in the 
affirmative, were the proceedings continued further. It thus 
appears that the endeavor of the accused by filing this 
application is only to delay the proceedings despite the fact that 
all along the trial his request for adjournment have been duly 
considered and allowed and he has been duly represented by a 
private counsel of his choice. 

24. Moreover, the competence of the new counsel may again be 
questioned by another counsel, who the accused may choose to 
engage in future. This fact was also admitted by Sh. D.K. 
Mishra during the course of arguments on the application under 
consideration.

* * *

23. I am also unable to accept the plea of the accused that the 
counsel representing him earlier was incompetent, being a 
novice and that he is entitled to recall all the prosecution 
witnesses now that he has engaged a new counsel. Although, Sh. 
Alok Kumr Dubey and Sh. Ankit Bhatia, both have enrolment 
number of 2014 as per the Power of Attorney executed by the 
accused in their favour, however, to my mind the competence of 
a Lawyer is subjective and the date of his enrolment with the Bar 
Council can certainly not be said to be a yardstick to measure his 
competence. 
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28. It may also be relevant to mention that Article 22(1)of the 
Constitution of India confers a Fundamental Right upon an 
accused, who has been arrested by the police to be defended by a 
legal practitioner of his choice. This Fundamental Right has 
been duly acknowledged by the Hon'ble Superior Courts in 
numerous pronouncements including the case of State of 
Madhya Pradesh vs. Shobharam, AIR 1966 SC 1910 wherein it 
has been observed as under:

"In the first place, it requires to be noticed that 
scope of Section 311 CrPC does not permit a court to 
go into the aspect whether material portions of the 
evidence on record should have been put to the 
witness in cross-examination to elicit their 
contradictions. If the court is required to perform 
such an exercise every time an application is filed 
under Section 311 then not only would it be pre-
judging what according to it are "material portions' 
of the evidence but it would end up reappraising the 
entire cross-examination conducted by a counsel to 
find out if the counsel had done a competent job or 
not. This certainly is not within the scope of the 
power of the trial court under Section 311 CrPC. No 
judgment has been pointed out by the learned 
Counsel for the petitioner in support of such a 
contention. Even on a practical level it would well 
nigh be impossible to ensure expeditious completion 
of trials if trial courts were expected to perform 
such an exercise at the conclusion of the 
examination of prosecution witnesses every time." 

"Under Art. 22, a person who is arrested for whatever 
reason, gets three independent rights. The first is the 
right to be told the reasons for the arrest as soon as an 

27. At this stage, to judge as to whether certain questions 
should have been put to the witnesses in cross examination or 
should not have been put to them, would in my view result in 
pre-judging as to what are the material portions of the evidence 
and would also amount to re-appraising the entire cross 
examination conducted by the earlier counsel to conclude 
whether he had done a competent job or not. This certainly is not 
within the scope and power of the court u/s. 311 Cr.P.C. I am 
supported in my view by the observations of Hon'ble Delhi 
High Court in its order dated 20/02/2008 in case titled as 
Raminder Singh vs. State, Criminal MC 8479/2006, where it 
has been held as under : 
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29. In the case of State vs. Mohd. Afzal & Ors. 2003 SCC 
Online Del 935, the Hon'ble Delhi High Court addressed the 
issue of Fundamental Right of the accused to be represented by 
a counsel from the point of his arrest especially in a case 
involving capital punishment. The case of US Supreme Court in 
Strickland vs. Washington 1984 SCC Online US SC 100 was 
cited before the Delhi High Court and the learned Counsel for 
the accused in that case had argued that the law required a 
conviction to be set aside where counsel's assistance was not 
provided or was ineffective. Hon'ble Delhi High Court took 
note of the observations in the said case as well as the Rulings of 
the Hon'ble Supreme Court in the case of Kishore Chand vs. 
State of Himachal Pradesh (1991) 1 SCC 286, Khatri & Ors. vs. 
State of Bihar & Ors. (1981) 1 SCC 627, Hussainara Khatoon 
Vs. State of Bihar, (1980) 1 SCC 108, Rajan Dwivedi vs. Union 
of India, (1983) 3 SCC 307, Madhav Hayawadanrao Hoskot vs. 
State of Maharashtra (1978) 3 SCC 544, while dealing with this 
issue. It was however observed that from hindsight it is easy to 
pick wholes in the cross examination conducted but applying 
the test in Strickland's case, it cannot be said that it was the 
constructive denial of the counsels to accused Mohd. Afzal. The 
observations of the Hon'ble Delhi High Court were met with the 
approval by Hon'ble Supreme Court when the matter was 
decided by the Hon'ble Apex Court by its ruling titled as State 
vs. Navjot Sandhu & Ors. AIR 2005 SC 3820.

While relying upon the ruling in the case Strickland's (supra), 
the Hon'ble Supreme Court observed that scrutiny of 
performance of a counsel who has conducted trial should be 
highly deferential.

arrest's made, the second is the right to be produced 
before a Magistrate within 24 hours and the third is 
right to be defended by advocate of his choice. When 
the Constitution lays down in absolute terms a right to 
be defended by one' own counsel, it cannot be taken 
away by ordinary law, and, it is not sufficient to say that 
the accused was so deprived, of the right, did not stand 
in danger of losing his personal liberty."

30. The Hon'ble Apex Court, after considering the facts
of the case, nutshell that: (State vs. Navjot Sandhu &
Ors. AIR 2005 SC 3820, SCC p. 726, para 167)

"167. ....we do not think that the court should dislodge the 
Counsel and go on searching for some other counsel to the 
liking of the accused. The right to legal aid cannot be taken thus 
far."

x x x x x 



34. It may be noted that the recall of IO and prosecutrix has been 
sought on the ground besides others, that she has to be 
questioned as to why she did not give her sim of her mobile to 
the IO and why the IO did not ask her for the same. Similarly, it 
has been submitted that the accused though admitted his 
potency report but has not admitted the time and process of the 
potency test as stated by the IO and thus the 10 needs to be 
recalled.

35. It is further necessary to mention that on 04/02/2015 
accused had moved an application u/s 311 Cr.P.C., thereby 
seeking recall of prosecutrix PW-2 and PW-23 Ayush Dabas. 
The application was dismissed. The present application has 
been filed now seeking recall of all Pws, including PW-2 and 
PW-23, while the order dated 04/02/2015 still remains 
unchallenged. 

Further, SI Sandeep is required to be recalled for cross 
examination in order to cross examine him with regard to the 
document given by the Transporter, who brought the cab in 
question from Mathura to Delhi. It may also be mentioned that 
in his zest to seek recall of all the prosecution witnesses, the 
applicant has also sought recall of one lady constable Manju, 
who as per record was not even examined as a prosecution 
witness. 

36. The application under consideration is thus nothing but an 
attempt to protract the trial and in fact seek an entire retrial. 
There is no change in circumstances except change of Counsel, 
which, to my mind, is no ground to allow the application. 
Interestingly, in para 17 of the application, it has been contended 
that the present counsel is not aware of the scheme and design of 
defence of the previous counsel and is thus at a loss and 
disadvantageous position to defend the accused and for 
conducting the case as per his acumen and legal expertise, the 
recalling of PWs are necessary. It may be noted that the defence 
of an under trial is not expected to vary from counsel to counsel 
and irrespective of change of counsel, an under trial is expected 
to have a single and true line of defence which cannot change 
every time he changes a counsel. Nor can a new counsel defend 
the case of such an under trial as per the new scheme and design 
in accordance with his acumen and legal expertise."

23. The High Court made a reference to the Criminal Law 
Amendment Act, 2013 providing for trial relating to offences under 
Section 376 and other specified offences being completed within two 
months from the date of filing of the charge sheet. Reference has also 
been made to circular issued by the Delhi High Court drawing the 
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24. After rejecting the plea of the accused that there was any 
infirmity in the conduct of the trial after detailed reference to the 
proceedings, the High Court concluded: (Shiv Kumar Yadav v. State, 
2015 SCC OnLine Del 7734, para 31)

"31. The aforesaid narration of proceedings before the learned 
Additional Sessions Judge clearly reflects that while posting the 
matter on day to day basis, the Court's only endeavour was to 
comply with the provisions of Section 309 Cr.P.C. as far as 
possible while ensuring the right of the accused to a fair trial. 
The earlier counsel had been seeking adjournment for 
consulting the petitioner which was duly granted and under 
these circumstances the submission of learned counsel for the 
petitioner that justice hurried is justice buried, deserves outright 
rejection."

attention of the judicial officers to the mandate of speedy disposal of 
session cases. The High Court also referred to the decisions of this Court 
in Lt. Col. S.J. Chaudhary vs. State (Delhi Administration) (1984) 1 SCC 
722, State of U.P. vs. Shambhu Nath Singh (2001) 4 SCC 667, Akil @ 
Javed vs. State of NCT of Delhi (2013) 7 SCC 125 and Vinod Kumar vs. 
State of Punjab (2015) 3 SCC 220, requiring the trials to be conducted on 
day to day basis keeping in view the mandate of Section 309 Cr.P.C.

25. It was then observed that competence of a counsel was a 
subjective matter and plea of incompetence of the counsel could not be 
easily accepted. It was observed : (Shiv Kumar Yadav v. State, 2015 SCC 
OnLine Del 7734, para 32-33) 

26. Inspite of the High Court not having found any fault in the 
conduct of the proceedings, it held that "although recalling of all the 

"32. The other submission of learned counsel for the petitioner 
that Sh. Alok Dubey, Advocate was not competent to appear as 
an Advocate inasmuch as he had not even undergone screening 
test as required by Bar Council of Delhi Rules and was not 
issued practice certificate, this submission is not fortified by any 
record. Much was said against the competency of the earlier 
counsel representing the petitioner. However, learned standing 
counsel for the State was right in submitting that competency of 
an Advocate is a subjective issue which should not have been 
attacked behind the back of the concerned Advocate. .......

33. Learned Additional Standing counsel for the State has 
furnished details of the number of questions put by the earlier 
counsel to the prosecution witnesses for showing the 
performance of the earlier counsel. Moreover, one cannot lose 
sight of the fact that the Advocate was appointed by the 
petitioner of his own choice."
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9.  In the present case, it appears from the application filed under section 311, 
Cr.P.C. that request for re-examination has been made solely on the ground that Senior 
Counsel has been engaged in place of a Junior Counsel as the Junior Counsel, according 
to the petitioner, has not conducted the cross-examination of witnesses in an effective 
manner. However, in the light of the legal position, as discussed above, it is certainly not 
within the scope of section 311 Cr.P.C. to countenance such a prayer. No illegality or 
perversity has been committed by the trial Court in passing the impugned order. 

Application dismissed.

prosecution witnesses is not necessary" recall of certain witnesses was 
necessary for the reasons given in para 15 (a) to (xx) on the application of 
the accused. It was observed that the accused was in custody and if he 
adopted delaying tactics it is only he who would suffer.

27. It is difficult to approve the view taken by the High Court. 
Undoubtedly, fair trial is the objective and it is the duty of the court to 
ensure such fairness. Width of power under Section 311 Cr.P.C. is 
beyond any doubt. Not a single specific reason has been assigned by the 
High Court as to how in the present case recall of as many as 13 
witnesses was necessary as directed in the impugned order. No fault has 
been found with the reasoning of the order of the trial court. The High 
Court rejected on merits the only two reasons pressed before it that the 
trial was hurried and the counsel was not competent. In the face of 
rejecting these grounds, without considering the hardship to the 
witnesses, undue delay in the trial, and without any other cogent reason, 
allowing recall merely on the observation that it is only the accused who 
will suffer by the delay as he was in custody could, in the circumstances, 
be hardly accepted as valid or serving the ends of justice. It is not only 
matter of delay but also of harassment for the (and) witnesses to be 
recalled which could not be justified on the ground that the accused was 
in custody and that he would only suffer by prolonging of the 
proceedings. Certainly recall could be permitted if essential for the just 
decision but not on such consideration as has been adopted in the present 
case. Mere observation that recall was necessary "for ensuring fair trial" 
is not enough unless there are tangible reasons to show how the fair trial 
suffered without recall. Recall is not a matter of course and the discretion 
given to the court has to be exercised judiciously to prevent failure of 
justice and not arbitrarily. While the party is even permitted to correct its 
bona fide error and may be entitled to further opportunity even when 
such opportunity may be sought without any fault on the part of the 
opposite party, plea for recall for advancing justice has to be bona fide 
and has to be balanced carefully with the other relevant considerations 
including uncalled for hardship to the witnesses and uncalled for delay 
in the trial. Having regard to these considerations, we do not find any 
ground to justify the recall of witnesses already examined." 

(Emphasis supplied)

The petition fails and is, accordingly, dismissed.
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M.Cr.C. No. 18779/2017 (Gwalior) decided on 19 June, 2019

 I.L.R. [2019] M.P. 1332
MISCELLANEOUS CRIMINAL CASE 

Before Mr. Justice Rajeev Kumar Shrivastava

Case referred:

AIR 2012 SC 1747. 

Sudha Shrivastava, for the non-applicant.

A. Protection of Women from Domestic Violence Act (43 of 2005), 
Section 2(e) & 12 and Criminal Procedure Code, 1973 (2 of 1974), Section 190 – 
Domestic Incident Report – Cognizance by Magistrate – Held – Cognizance 
taken by Magistrate on basis of Domestic Incident Report (DIR) submitted 
by Protection Officer, who is a legally authorized officer, cannot be said to be 
unlawful – Application dismissed.  (Para 10)

d- ?kjsyw fgalk ls efgykvksa dk laj{k.k vf/kfu;e ¼2005 dk 43½] /kkjk 
2¼bZ½ o 12 ,oa n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 190 & ?kjsyw ?kVuk fjiksVZ 
& eftLVªsV }kjk laKku

SUMIT JAISWAL & anr. …Applicants

Vikash Saxena, for the applicants.

B. Criminal Procedure Code, 1973 (2 of 1974), Section 190 – 
Cognizance by Magistrate – Held – Cognizance means when Court or 
Magistrate takes judicial notice of offence with a view to initiate proceedings 
– Taking cognizance is entirely different thing from initiation of proceedings, 
it is a condition precedent to initiation of proceeding by Magistrate – 
Cognizance is taken of cases and not of persons.   (Para 9)

Vs.

SMT. BHAWANA JAISWAL …Non applicant

[k- n.M çfØ;k lafgrk] 1973 ¼1974 dk 2½] /kkjk 190 &  eftLVªsV }kjk 
laKku 

I.L.R.[2019]M.P.Sumit Jaiswal Vs. Smt. Bhawana Jaiwal



1333

O R D E R

2.  Learned counsel for the petitioners has submitted that the cognizance is 
taken only on the basis of Domestic Incident Report (DIR) preferred by the Project 
Officer/Protection Officer, Integrated Child Development Project, Urban No.1, 
District Gwalior, in which there is no sufficient evidence showing involvement of 
the present petitioners in any manner. The present petitioners are brother-in-law 
and sister-in-law of the respondent. There were disputes and quarrels between the 
respondent and her husband. One information was also published with regard to 
dissolution of relations between the respondent and her husband in the daily 
newspaper Dainik Bhaskar. Despite that, present petitioners have been falsely 
implicated in this case. Therefore, prayed for quashing of the proceedings pending 
against the present petitioners.

4. Heard learned counsel for the rival parties and perused the material 
available on record.

5. In the present case, an objection is raised that the case was registered on 
the basis of Domestic Incident Report (DIR) only produced by the person 
appointed by the State Government, whose primary duty is to help the Magistrate 
in the protection of women from domestic violence. He also helps victims lodging 
complaint in proper format which is known as Domestic Incident Report or DIR. 
Besides the same, the Protection Officer shall prepare a list of shelter homes 
having liaseu (sic : liaise) with the local police station for compliance of any 
order/protection of victims, getting proper medical attention to the victims. DIR is 
prepared in a format which is provided under the Act. Domestic Violence may be 
of physical abuse, economic abuse or sexual abuse. That means any act or conduct 
shall constitute domestic violence that harms or creates danger for life, limb or 
health of the complainant or relates to emotional abuse as insult, torture, taunting 
etc, which creates havoc with the victim would be emotional abuse whereas 
economic abuse can be deprivation of economic or financial resources and not 
giving enough money to run house held expenses and even preventing the woman 
from earning. It also includes prohibition or restriction to access to resources or 

RAJEEV KUMAR SHRIVASTAVA, J. :- The present petition has been 
preferred by the petitioners under Section 482 of CrPC against the order dated 
02/6/2017 passed by the Judicial Magistrate First Class, Gwalior in MJC-R 
No.975/2017, whereby cognizance has been taken against the petitioners for the 
offence punishable under Section 12 of Protection of Women from Domestic 
Violence Act.

3. On the contrary, learned counsel for the respondent prays for dismissal of 
the petition on the ground that sufficient material is available against the 
petitioners to connect them with the offence.
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"9. Duties and functions of Protection Officers. - (1) It shall 
be the duty of the Protection Officer—

use facilitates which the aggrieved person is entitled to by virtue of the domestic 
relationship with the respondent. 

6.  The "Domestic Incident Report" is defined in sub-Section (e) of Section 2 
of Domestic Violence Act. "Domestic Incident Report" means a report made in the 
prescribed form on receipt of a complaint of domestic violence from an aggrieved 
person.

7. Section 9 of Domestic Violence Act runs as under:-

(b) to make a domestic incident report to the Magistrate, in 
such form and in such manner as may be prescribed, upon 
receipt of a complaint of domestic violence and forward copies 
thereof to the police officer in charge of the police station within 
the local limits of whose jurisdiction domestic violence is 
alleged to have been committed and to the service providers in 
that area;

(g) to get the aggrieved person medically examined, if she 
has sustained bodily injuries and forward a copy of the medical 
report to the police station and the Magistrate having 
jurisdiction in the area where the domestic violence is alleged to 
have been taken place;

(e) to maintain a list of all service providers providing legal 
aid or counselling, shelter homes and medical facilities in a local 
area within the jurisdiction of the Magistrate;

(a) to assist the Magistrate in the discharge of his functions 
under this Act;

(c) to make an application in such form and in such manner 
as may be prescribed to the Magistrate, if the aggrieved person 
so desires, claiming relief for issuance of a protection order;

(d) to ensure that the aggrieved person is provided legal aid 
under the Legal Services Authorities Act, 1987 (39 of 1987) and 
make available free of cost the prescribed form in which a 
complaint is to be made;

(f) to make available a safe shelter home, if the aggrieved 
person so requires and forward a copy of his report of having 
lodged the aggrieved person in a shelter home to the police 
station and the Magistrate having jurisdiction in the area where 
the shelter home is situated;
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(i) to perform such other duties as may be prescribed.

(2) The Protection Officer shall be under the control and 
supervision of the Magistrate, and shall perform the duties 
imposed on him by the Magistrate and the Government by, or 
under, this Act."

8. Section 190 of CrPC runs as under:-

"190. Cognizance of offences by Magistrates.

(a) upon receiving a complaint of facts which constitute 
such offence;

(1) Subject to the provisions of this Chapter, any Magistrate of 
the first class, and any Magistrate of the second class specially 
empowered in this behalf under sub- section (2), may take 
cognizance of any offence-

(h) to ensure that the order for monetary relief under section 
20 is complied with and executed, in accordance with the 
procedure prescribed under the Code of Criminal Procedure, 
1973 (2 of 1974);

(b) upon a police report of such facts;

(c) upon information received from any person other than a 
police officer, or upon his own knowledge, that such offence has 
been committed.

(2) The Chief Judicial Magistrate may empower any 
Magistrate of the second class to take cognizance under sub- 
section (1) of such offences as are within his competence to 
inquire into or try."

9. As per Section 190 of CrPC, cognizance means it indicates the point where 
the Court or Magistrate takes judicial notice of the offence with a view to initiate 
proceedings in respect of such offence said to have been committed by someone. 
Further, it is entirely a different thing from initiation of proceedings, rather it is the 
condition precedent to the initiation of proceeding by the Magistrate or the Judge. 
The cognizance is taken of cases and not of persons. [(kindly see Bhushan Kumar. 
vs. State (NCT of Delhi), (AIR 2012 SC 1747)].

10.    In the present case, the Protection Officer is legally authorized officer and 
his duties are defined in Domestic Violence Act. Therefore, it cannot be said that if 
on the basis of DIR any cognizance has been taken by the Magistrate, the same 
would be unlawful. 
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Application dismissed

11. In view of the above, no perversity in impugned order is found. Hence, the 
petition stands dismissed and the order dated 02/6/2017 passed by the Judicial 
Magistrate First Class, Gwalior in MJC-R No.975/2017 is hereby affirmed.
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