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Administrative Law — Principle of Estoppel — Held — Principle of
estoppel is not applicable where huge public interest is involved — Petitioner
authorities acted in flagrant breach of agreement and Rules causing harm to
public interest and loss to public exchequer — No estoppels operates against
statutory provisions — Entire exercise initiated on application of promoter, he
cannot be held blameless. [Samdariya Builders Pvt. Ltd. (M/s.) Vs. State of
M.P.| (DB)...16

garef@ fafer — fager &1 Rigra — aiffEiRa — fadg &1 Rigia st
T &Y Bhar il g8 didfed Infie 8 — ard yiftreiRal 9 s qer ey
Pl I ®©U 9 | A gY BRATS 31 799 ATH2d Bl T a2 Toidbiy
3l B Ugd & — Il Suedl & fa%g sy a9y yafda 981 gld — |qof
PRAls HYddd d IMdad UR IRA g3, SU iy affreiRa 981 fear oo
addr | (Fwefsar facsd ut. fa. (7)) fa. 9.9, =) (DB)...16

Appointment — Panchayat Karmi — Eligibility & Suitability — Held —
Gram Panchayat was entitled to adjudge not only eligibility but also the
suitability of candidate — Eligibility is to be seen on the cut off date whereas
suitability can be adjudged even on date of consideration of appointment —
There was a criminal case pending against respondent No. 4 on date of
adjudging suitability and hence has become ineligible — Appointing
authority was entitled to adjudge suitability of candidate on touchstone of
criminal antecedents — Impugned order set aside — Appeal allowed. [Asha
Kushwah (Smt.) Vs. State of M..P.| (DB)...*3

fgfaa — yaraa w4 — yrFar a sygaaar — fiEiRa — am™ d=rq,
T dad Rl 3 urmar 9feds Suygaaar i =matiia $1 & fog sear of —
grEdr $i sifest fafdr wr @ s =nfay sefe Sugaaan o1 Fryfea &1 far
fod o @ fafyr &1 W =mafaiia fea s aear @ — sSuydaar =matfia
&% B [l &) yaeff #. 4 @ fa6g @ qi¥ss ybvor «ifda o 3k gufey
3urA & T B — g uiter, smuRifte gdgc & w4l uR argeff &)
Sy Fadr AT B gadr @ — e fia smeer sy — rdie dSR | (smen
gerars (3Nwdh) fa. 7.9, wrsa) (DB)...*3

Backward Classes and Minority Welfare Department (Gazetted) Service
Recruitment Rules, M.P, 2013, Rule 6(1)(b) & (c) — Recruitment — Secretary —
Held — Post of Secretary, Minority Commission which is Class I gazetted
post, is to be filled up 100% by way of promotion from post of feeder cadre
and if such candidate is not available then by way of transfer of persons who
hold in substantive capacity such posts in such services — Respondent No. 4,
an Assistant Veterinary Surgeon, Class II appointed as Secretary — It is not a
case of promotion — Minority Commission is a public office created by
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Statute on which a person possessing eligibility as prescribed in Rules can be
appointed and posted — In present case, neither respondent No. 4 possess the
eligibility nor the procedure followed is just — Appointment set aside —
Petition allowed. [Arif Aquil Vs. State of M.P.] ees 2

eST 99 TAT 3Icqa &S HATVT 91T (Rrergfaa) dar 7l 499, 9.9,
2013, 477 6(1)({) T () — w7l — wfag — afafaiRa — dfaq, scoaEs
JTNT &1 Ug, ol b Avfi—1 woufa ug 2, & BIst FrsX @ U8 ¥ 100%
ggI=fad & SIRY w=1 SIT@m qeir afe vt arwiefl Sude 8 @ a9 v9 aafdaar
P RAFIARYT & SIRY Sl Iad 131l 9 VA Ugl Bl Alferd &wdar 4 gRoT d3d @
— yaedf #. 4, b GErS Uy w—fAafecas, Aoi—11 &1 Gfad & wu d
frgaa fean a1 — g8 ugi=Ifa ST YHRol €1 © — Jaq &S AT, S §IRI
gford 1@ die sraied @ o wR sl d genfafea u=an are afea a1
R vd ugeer fear S 9&dr @ — ada yaRvr J, 9 b yaeff &. 4 =an
IEdl 2 9 8 e 31 T8 ufshar <=maEra @ — fgfaa s — arfaser 493
(eMR® IrpYa fa. 7.9. 7159) . ¥2

Civil Practice — Principle of Estoppel — Held — Defendants who are
beneficiary of the said Will are stopped from challenging the said Will
because on the basis of the same Will, one defendant was brought in the suit
as legal representative who later entered into compromise with defendants
and suit was decreed in their favour — Defendants took indirect advantage of
the Will hence, they are estopped to challenge the validity of the Will in the
suit. [Jagdish Chandra Gupta Vs. Madanlal] ...140

Rifder ggfa — Q9 &1 Rigia — affaeaiRa — gftarderer, s fe
Sfa adfigd & Raf®er €, o1 Saa adfigd &1 gl @9 9 a1 a1 Faife
S THIT B MR R U yfaard &1 arg 9 fafere gfafafer @ wu & @ &
ofT, o 91g ¥ ufcrardiror @ warer gwsiar fear ik arg S50 ueg o feaia
far @ o1 — yfoardror 9 adiag &1 U™ Tt SorT, Ad: S die H
F¥ra @) faftrmm=aar <1 g=d <9 9 fadfea fean & (e a=<= g fa.
HHclTel) ...140

Civil Procedure Code (5 of 1908), Section 2(2) — See — Swayatta
Sahakarita Adhiniyam, M.P.,, 1999, Section 56 & 57 [Jehangir D. Mehta Vs.
The Real Nayak Sakh Sahkari Maryadit] e ¥5

Rifaer gfear wfzar (1908 &7 5), &RT 2(2) — /@ — WIIT TeHIar

Siferfaas, 7.9, 1999, €RT 56 T 57 (B R Y. Agar fa. € Ry e ar@
AEHII Haifed) ...*5

Civil Procedure Code (5 0of 1908), Order 14 Rule 2 — Preliminary Issue —
Question of Limitation — Trial Court refused to decide the question of
limitation as preliminary issue — Held — While dismissing an earlier
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application filed under Order 7 Rule 11 by petitioner/defendant, trial Court
held that question of limitation can be decided while deciding the entire
matter on merits — This order has attained finality — Apex Court has
concluded that question of limitation is a mixed question of law and fact and
it is discretion of Court to decide issue based on law as preliminary issue —
Court below took a plausible view and discretion was exercised in a
permissible manner — Further, if the issue of limitation is decided at later
point of time, no prejudice will be caused to petitioner — Petition dismissed.
[Arun Kumar Brahmin Vs. Smt. Maanwati] ...136

Rifaer af&ar wfgar (1908 &7 5), QI 14 (97 2 — GRS fAarerd —
gRfraT &1 g9 — faarer =Ty 3 aRAHr & g o YRS faarers @ wu
¥ fafaf¥aa o1 9 soR fear — affeiRa — arh /ufaardy grRT smeer 7
M 11 @ siavia Ugd U qd A< bl @RS Sxd 993, fa=aRer <ararerd =
aiffeEiRa fear f& oA & yea &1 fafreaa Syof ame &1 kil &
IR WR fafaf¥=a sxad a9 fear ST g&dr 8 — 339 e A Ffawdar yrw ot @
— gdlza =mared A e fear @ & aRxfmr &1 yea fafer siix aea &t
faf¥ra yea @ 91 a8 <y &1 fadaifter 2 fo a8 fafer wx smenfRa faarere
T YRS faarere & wu 9 fafeaa & — e < 3 v S99
GREHIVT IU-TRT TAT U A S 4 fIdH1freR &1 AT fHar o — saa
arfaRaa, afe aRdy=m &1 faarere arg 9 fafalRaa fear oar 2, af arh &) «18
gyfaaa gurg $1Ra 8 8l — arfaser @fsr | (3w §aR arerr 3. shwdl
EIECGH)] ...136

Civil Procedure Code (5 0f 1908), Order 23 Rule 3 & Order 43 Rule 14—
Compromise Decree — Appeal — Held — An appeal lies against a compromise
decree under Order 43 Rule 1A CPC - Provisions is applicable to those
persons who are party in the suit as well as to the compromise — In present
case, appellant/plaintiff was not a party to suit as well in the compromise —
Appellant can certainly filed a suit seeking declaration that decree passed in
earlier suit is void and not binding on him — Findings recorded by trial Court
set aside—Appeal allowed. [Jagdish Chandra Gupta Vs. Madanlal]  ...140

Rifaer gfear wfear (1908 &7 5), TR 23 (197 3 T TR 43 [4I7 17 —
wasilar fsal — sidler — afifeaiRa — usiar fSs & fawg, smaw 43 Fraw
17 g9, & siaeld arfiat Bl @ — Suee S Aafdaal &l arLeld @ ol 916 &
arer & gusiid @ H ugeR € — addE yexor ®, rdiareff /ard arg & |
a1y wwsitd A ) ggerR 98 o — srfiameff ff¥aa wu @ ¥ aiven ared gy
9% YT R AHdT & 6 qdax arq A uiRd 1 [ 2 921 39 R FeaR
Td @ — faarer =mread g fifafRad fases sura — ardia w9 | (ST
g% [l {4, 9gTerd) ...140




8 INDEX

Civil Procedure Code (5 of 1908), Order 41 Rule 21 — Cross Appeal/
Cross Objection — Held — If respondent is interested in challenging the
adverse findings recorded against him by Court below, he is required to file
at least his memo of objection in writing which may not be in form of cross
objection or cross appeal — Respondents not permitted to challenge the
findings recorded in favour of plaintiff in respect of will without filing any
cross objection in appeal. [Jagdish Chandra Gupta Vs. Madanlal] ...140

Rifaer uafear gfzar (1908 &1 5), 31IeT 41 499 21 —
gfa—ardicr / geargy — afafaeiRa — afe gt faaq = grT Saa
faeg afifafad f5d 1 yfaga feeel @ g-td 37 § wfa w@ar 2, S8 a4
A ®4 faRad 9 s7u=T &y |19 YR ST AUfdT 2 <1l f6 ycnery sremar
gfa—arfiad & yrey § €1 8l WHhdl — g™LATT S ardied A HIs yE Y u¥gd
fd a1, adiaa & d9g | ard) & ug A sifvfealRaa sl &1 g=kh a9 &)

T T8I | (STTeier == [t 4. Agere) ...140
Companies Act (18 of 2013), Section 430 — See — Interpretation of
Statutes [Manoj Shrivastava Vs. State of M.P.] ...207
BT STV (2013 BT 18), €IRT 430 — I — BIAI &I fAdaT (WIS
sfaread 9. 9.9, 319) ...207

Companies Act (18 of 2013), Sections 439(1),(2), 436(1),(2), 441, 442,
435 & 445 — See — Penal Code, 1860, Sections 420, 467, 409 & 120-B [Manoj
Shrivastava Vs. State of M.P.] ...207

HHGH ST (2013 BT 18), €IRTY 439(1),(2), 436(1),(2). 441, 442, 435
q 445 — @ — QUS Uladl, 1860, €TIRTY 420, 467, 409 T 120—d1 (A-1S1 sfadaq
fa. 9.9, 3<9) ...207

Constitution — Article 14 — Equality — Petitioner claimed that
JDA/State has taken no coercive action against other parties who has been
allotted land similarly — Held — It is settled law that Article 14 provides for
positive equality and does not permit negative parity and not meant to
perpetuate illegality — Further, petitioner failed to show that other parties got
lease deed executed in respect of “Nazul Land”. [Samdariya Builders Pvt.
Ltd. (M/s.) Vs. State of M..P.] (DB)...16

HIAETT — 38T 14 — FHar— AT A <141 fear & SISy /<3 4 3
UEPRI B faeg Iz yiis®d dRalg 81 @l 2, e 99 wu 4 A srdfed
@ T8 2 — ffEiRa — a7 geenfia fafdr @ f6 =83 14 GerIos awar
IUS ST HRAT @ Yd ABRIHSD FHTAT DI AT 2] adT 2 AT el HraH
G v 8l & — g9 AfaRad, ardl gz <+ A fawd e {6 3= vgaRI A
"ol A @ A" 9 ueer fadw &1 fsures v forar | (Guefsar faesd Ut
fa. (@) fa. 7.9 3rs7) (DB)...16
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Constitution — Article 16(2) — Public Employment — Equality of
Opportunity — Held — After written examination, department exempted the
requirement of holding viva-voce/interview as prescribed in statutory rules/
advertisement — State has ample power to relax the recruitment rules —
Action of State Government cannot be said to prejudice any candidate as the
change/relaxation in norms/rules does not adversely affect the right to be
considered in public employment — It is not a case where participation in
interview is waived for few and not for others thus no ground of
discrimination established — No interference called for — Petition dismissed.
[Ranjana Kushwaha (Dr.) Vs. State of M.P.] ...*10

diderT — g8 16(2) — e Il — QHIFAT ST JTEY —
affreiRa — faRaa 9fer @ g, faam 3 wifRes odar /aEreer
ATNTIT A B, aegHar ot b s ot / fagmu= 7 fafka @, 9@ se
9aE B — " &l At frel a1 Rifdra 9 @) uaia oifdd @ — o0 e
g @ 18 dRars 9 fedt srwaeft ot yfase yva s1Ra gar a8 wer o
dhar Faife af~ast /et 9 9 / Rifdreieover @ e o 9 faar
# fag oM &1 @R ufaga wu @ yarfaa 7 srar — a8 YT gHeor
S8l BB B Y GiEAThR 1 ARSI fHar 147 3R o= @ forg 181 ara: favg
BT DIy TR AT T8 — SEAY DY BIS ATIIIBAT A8l — ATFABT QTR |
(¥5r=11 Sraret (S1.) fa. 7.9, v1s) ... %10

Constitution — Article 21 — Right to Life and Personal Liberty — Held —
Even otherwise, Article 21 of Constitution wherein right to life and personal
liberty are secured, no person can be debarred of such liberty at the instance
of false complaint. [Atendra Singh Rawat V. State of M.P.] ...168

giagrs — sgq=es 21 — 919 3R [fed ¥@aFar &1 SfEHR —
affetRa — s=rem ft, Wfdem &1 =8 21 foray grvr 3k Afes w@dzan
gfif¥aa 2, fed aafaa a1, fear gRae @ meR ) Saa w@azar ¥ faafsta
T8l fpar oI "aar | (3rd—= Rig wad fa. 7.9, 359) ...168

Constitution — Article 226 — Scope & Jurisdiction — Held — If the
screening committee constituted for such purpose finds the petitioner unfit
for appointment due to prosecution in criminal case, then this Court in writ
jurisdiction cannot act as an appellate authority and interfere in such a
decision, unless same is found to be palpably erroneous or de hors the rules,
regulations or settled law. [Pawan Vs. State of M..P.] ...8

iaernT — srg@8T 226 — 4T ¢q sifeaiRar — sififeiRa — afs Saa
9IS v fed BFEA Afifa I 1 qrfdss garor A ARG & HROT
Y UKl 2 99 I8 e, Re afraRar # ¢ srfiell yiitrer & wu A
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B T8 R Pl Yd Iad F1oia § gxa&ly 181 R obdl old da f&b 98 Ffeyof
a1 gEuse wy 9 i, faftrmn ar wenfia fafyr 9@ sraeg @) i sirar | (vae
fa. 9.9, 31<9) ...8

Constitution — Article 226 and Prakostha Swamitva Adhiniyam,M.P.,
2000(150f2001), Sections 2, 3(b), 3(i) & 4(2) — Cancellation of Lease — Validity
and Legality of Lease — Held — Tender document, promoter agreement and
provisions of Adhiniyam of 2000 shows that license was given to promoter/
petitioner to construct building and give first allotment to persons of his
choice and receive sale consideration for first time out of it — Ownership of
shops/ showrooms/chambers was to remain with JDA (lessor) — Promotor
had limited rights to nominate a party for execution of lease deed, who will
later become lessee of JDA who is entitled to receive transfer fee — No right to
execute lease deed of land accrued in favour of petitioner and was clearly
impermissible — Such unauthorized transfer of land in favour of promoter
dehors the tender document, agreement and Prakoshta Adhiniyam and is
void ab initio — Petition dismissed. [Samdariya Builders Pvt. Ltd. (M/s.) Vs.
State of M.P.] (DB)...16

I — 3787 226 TAT Y&H13 WA fEfF9, 7.9., 2000 (2001 BT
15), &RTV 2, 3(d), 3(i) T 4(2) — UST BT VGTHYUT — ycc &I [Aferar=ar a=ir
derar — afifeaiRa — fifaeT swaEdw, dyade #R U 2000 & TfSfaq &
SU§Y I8 ¥ & & dYad® /arf &1, wa+1 faior & fere qor o+ i @
Ifdaal $1 gl Mde 37 AR ITA YU IR faw ufiwa ura &4 =q,
IART U B T8 off — BN/ AT6H / Bl ST Wi SISy (Ueerdhdl) &
9 g & AT — HYad s & U ucel faow & fasures g fodl uaer ot
T dA & forg Wifa AR 2, 9 918 § IS &1 USSR 99 S-Sl
& BXATAROT Yo YT HRA &I 8haR © — AT & el H 4 & ucel fads &I
e & &1 31 ARHR Figyd T8 EIdT & a1 W ®Y | A AT —
Hquad® @ uel H A &1 AT TG d sxdiavvr, ifaer swmds, $-vR 4
ghIts AT | 918 8 91 3R 4 B I © — et @aie | (Fasfsan
fYesd gt fa. (%) fa. 7.9, =) (DB)...16

Constitution — Article 226/227 — Appointment — Judicial Review — Scope
& Grounds — Held — An order of appointment is subject to judicial review on
ground of illegality, non application of mind and malafide — If suitability of
candidate has not been found to be proper by assessing authority and reasons
have been assigned for the same, that cannot be a ground for judicial review.
[Asha Kushwah (Smt.) Vs. State of M.P.] (DB)...*3

W IaerrT — srgeeT 226 /227 — (Agfda — =% yefdeiaT — =it
rErT — ARG — Fgfe &1 s, sdearn, aRasd 1 93T 7 f$A 5
Tq IEgAEyviar & AR wR e gafdaies & arefia @ — afy spaeff



INDEX 11

SuGFadr $I FEiRor gt gR1 Sfaa 81 urn m @ ik S fag sRer
fol A 2, 99 a7 fie yAfdaie =g smuR gl 8 |aal | (T HEErE
(sfrre)) 9. 9.9, 3159) (DB)...*3

Constitution — Article 227 — Scope and Jurisdiction — Held —
Interference u/S 227 can be made on limited grounds, if impugned order
suffers from any jurisdictional error, manifest procedural impropriety or
palpable perversity — “Another view is possible” is not a ground for
interference — High Court is not obliged to correct the mistakes of facts and
law which does not have any drastic effect. [Arun Kumar Brahmin Vs. Smt.
Maanwati] ...136

HiagrT — sg#8T 227 — «Iftq va siffeiRar — aififeaiRa — afe
e smeer fed sftraTRar &1 Ffe, ydpe ufsharcrd sgfaaan sierar ywae
fawieaar @ afia 81 a1 arRT 227 & Savia AT ATEIRT wR &y far
HHdl & — "3 GRCHIV 9T 2" Ig SKIEY & AR T8l & — Iod AT
@Al vd fafer 3 o a1 $1 FoIR y9a 78 2, 3 GIRA =g 9180 18] 2 |
(armo1 HHR grarvT fa. i) #wrrad)) ...136

Constitution — Article 227 — Scope and Jurisdiction — Held — It is settled
law that jurisdiction under Article 227 cannot be exercised to correct all
errors of Subordinate Court — It can be exercised where any order is passed
in grave dereliction of duty and flagrant abuse of fundamental principles of
law and justice. [Noor Mohammad Vs. State of M.P.] «..132

WiagrT — sgees 227 — it vq fgreiRar — afifaiRa — as
geenfua fafr @ f& sg=8c 227 @ siavfa @ Rar &1 yAiT, ef=eer
AT 31 JH FfeAl &1 IR @ forg 781 foar S gadr — saa1 yAaiT 981
fpaT ST AT @ 9181 BI AR g &I HIX SUAT ¥ ytRd fpar ar @ o
fafer va =ma & figidl &1 U SHuAT @ | (R 918W6 4. 9.9, 799) ...132

Contract Act (9 of 1872), Section 128 — Bank Loan — Principle of
Promissory Estoppel — Held — Execution of lease deed of land which was the
reason/foundation for grant of loan to SBPL, itself was contrary to law and
against public interest — Cancellation of such lease deed of land got stamp of
approval from this Court — Principle of promissory estoppels or Section 128
cannot be pressed into service in the case of this nature — No fault of JDA
withdrawing the consent/ undertaking given for loan — Decision of JDA is
taken in public interest and as per public trust doctrine — Petition by Bank
dismissed. [Samdariya Builders Pvt. Ltd. (M/s.) Vs. State of M.P.] (DB)...16

AT eI+ (1872 &7 9), €TIRT 128 — 3% Fvr — 949 fade &1 Rigia

— affreiRa — 1 & ucer fao &1 fsaes & 6 ga.didiga. a1 w0
YT B BT BIRYT / IATER T, T fafSy & faudia qon diefad & fawg o1 —
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A & I Ul fIdd@ & IGEHIVT Bl 39 RIS 4§ FJHIGA &I ©€ry fia
AT — 94 faden & RIgid AT €RT 128 &1 39 ¥WHY & YHIOT § YT §
T2 T ST Ghdl — K0T & v &) 18 "gufa / da-€e a9 o § SSIv &1
BIg IV T8I — SISIU &1 fafreay efea 9 forar A aun die <™ Rigia @
ITUR B — 9@ gRT uEga Aifaar @l | (Fwefsar faesyd ut. fa. (1) fa. 7.9
M) (DB)...16

Criminal Practice — Benefit of Acquittal to Non Appealing Accused —
Held — Apex Court concluded that where the Court disbelieves the entire
incident/case, then the benefit of the same should be extended to the non-
appealing accused — It is well established principle of law that non-appealing
accused should not suffer only because of the fact that he could not file the
appeal. [Aatamdas Vs. State of M..P.] g |

q1fs® yglfa — arflar 7 &vd ard Jfgad &l Igqfaa &1 arT —
affeiRa — wafza ~wmare 3 i fear @ fo Se = dqof
gcHl / YHROT UR AT T 2, dd Sad &I o1 AWl 7 B3 a1t g
&1 +ft fean s arfey — gz fafd &1 Yrenfia Rigia 2 & arfia 7 &9 a9
AT Bl ATF 39 728 S SRV & 98 Jdel UEd 81 B DI, YT 8]
ST A1fey | (3mavery fa 9.9 Irsw) S|

Criminal Practice — Delay in Trial — Responsibility of Trial Court—Held
— It is the responsibility of the trial Court to secure presence of prosecution
witnesses at the earliest and record their statements within the shortest time
possible. [Rambahor Saket Vs. State of M.P.] ...214

qIfs® ggfa — fAaor 4 fdeiq — a9 ~IrITery &1 ScaverlRicd —
aiffreRa — e aefrer 31 gemefra SuRerfa gHREa # @ s @
HUAl Dl JATHAT HH A B G & Hax AfRfeRad 1 &1 Srefi
faareT maTery &1 2 | R Ared 4. 9.9. r59) ...214

Criminal Procedure Code, 1973 (2 of 1974), Section 41 — See —
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Amendment
Act, 2018, Section 18-A | Atendra Singh Rawat Vs. State of ML.P.] ...168

qUS HidbaT \ledi, 1973 (1974 &7 2), &IRT 41 — @@ — 3rg<faa infa sl
grqfaa sraarfa (rgrar fAarer) aene a9, 2018, €177 18—7 (3d—<
R wad fa. 9.9, Irs3) ...168

Criminal Procedure Code, 1973 (2 0f 1974), Section 125 — Maintenance
— Entitlement of Father or Mother — Liability of Major Daughter — Trial Court
awarded Rs. 750 p.m. as maintenance jointly against major son and
daughter — Held — Father is entitled to claim maintenance from his children —
Apex court concluded that both son and daughter are liable to maintain their
father or mother who is unable to maintain himself or herself — Looking to
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daily needs for an old person of 70 yrs. of age including health etc,
maintenance amount is not on higher side — Revision dismissed. [Mohd.
Shafiq Ansari Vs. Mohd. Rasool Ansari] ¥

QUE HiHAT Wiedl, 1973 (1974 &T 2), &IRT 125 — HRUIYI9oT — fOar ar
HIAT B 8HGINT — aIvd YA BT 1T — AR <[-ITad  99% g ¢d gl
$ fIvg GYdd ©U 9 ARUYINYT & ®U § 750 / — Ufadre |wRoiver g foar
— affeiRa — far s g=al @ AROTYIYT &7 <91 ¥ & folg gdeR @ —
Hala =ararerd | frssffa fean 2 f& <4, g3 9 g3fl, sru= ¢« fAar ar |rar i
TG BT AROMUINYT $R H A& ©, BT ARVUINYT &) & foag <=l @ — 70 aof
IR B Jg A 3 s aowdl, Foad wWeed sanfe wfe @ &1 [@d 8,
FROTGIYOT B} AR 31 9 @ — gaderor @R | (Wewe e Far 3.
Hig g Yol 3AN) w¥T

Criminal Procedure Code, 1973 (2 0f 1974), Section 125 — Maintenance
of Daughter — Quantum — Held — Trial Court granted maintenance to
daughter @ Rs. 15000 p.m. — Held — Daughter living separately with mother
since 2013 — For maintenance of daughter, not a single penny paid by
applicant/father, who is Class I Officer with net salary of Rs. 72,084 p.m. —
Just because daughter is living with her mother who is earning Rs. 36,076
p-m. would not provide a ground for applicant father to shirk from
responsibility of his own daughter —- Amount awarded is justified — Revision
dismissed. [Lawrence Robertson Vs. Smt. Vani Jogi] e %6

qUS HlHAT Gfedl, 1973 (1974 &T 2), €RT 125 — YAl ST IX09190T —
7137 — AffEiRa — faarer <=marera a g3 &1 ®. 15000 / — yfiwe 1 x4
FROTqIYoT g fear — afifaefRa — gt 2013 |, wrar & w1 yUe w9 9@ W@
A 2 — g & wRomdiYer ' 3nded / fan, ot f6 e g goft aiftrerd @
ST 3g da9 ®. 72,084 / — UfATE €, 1 U 9 &1 Y &1 fHA1 — daa
gafay f& g SE@) Jar & 49rer %@ W@l 2 Sl . 36,076 / — yfiwmg aifsia &
I 2, I fNar & forg Sua! W@ @) g3 @ e @ 999 &7 e T
BT — I@re @) w8 R =[rifaa @ — gadieor @R | (|- fadaq fa.
sfreft aroft S7fY) ... %6

Criminal Procedure Code, 1973 (2 of 1974), Sections 177, 178 & 179
and Penal Code (45 of 1860), Sections 420, 467, 409 & 120-B — Territorial
Jurisdiction — Held — Residential township constructed within territorial
jurisdiction of police station Sirol, Distt. Gwalior and all sham sale deeds
were also executed at Gwalior — Entire offence has been committed in
Gwalior — Contention that, Company having registered office at Noida and
all decisions were taken at Noida, has no significance — Court at Gwalior has
jurisdiction to try the offence — However, it is settled law that where offence
has taken place within territorial jurisdiction of more than one police
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stations, then each police station has jurisdiction to investigate the offence —
Application dismissed. [Manoj Shrivastava Vs. State of M..P.] ...207

QUE UfHAT Afedr, 1973 (1974 &7 2), €IIRTY 177, 178 179 VT Vs Wladr
(1860 BT 45), £TIRTY 420, 467, 409 T 120—dt — &1 3iferarRar — afafeifRa —
gfers =1 WRIe, foram arferk @1 &3 sifPraRar & Hiax Faria TR &1
sifwtor fear T o wft 99 fawa fad@l &t ft Tarfersr # fsarfea
foar am o — Ayl Rt arferk § wIRT foar a1 @ — 99 %, S @1
vofled sratad Aget A 2 3ix wH fofa Aiver # ford 1 O, H1E A a8
Gl — AIfelR & AT Bl R BT AR $3 @1 AftraiRar 2 —
Jftg, e wrfua fafdr @ & orel suvre, v 9 aiftre gferw o=l &1 a3y
JAfrHIRGT & Hiav afed gar @, 9 YA Yferd AT S URTT BT =AW HRA
3 AfrHIRGAT @ — I @RS | (AT sfaraq fa. 9.9, w=3) ...207

Criminal Procedure Code, 1973 (2 0f 1974), Section 311 & 482 — Recall
of Witness — Stage of Trial — Grounds — Application filed at the stage of final
arguments in a case which was 5 yrs. old — Held — Accused got the case
adjourned for final arguments for more than a dozen times — While
considering application filed u/S 311 Cr.P.C., Courts required to consider
interests of victims/witnesses and prosecution alongwith all accused —
Considering the concept of fair trial and interest of justice, a balance has to
be struck between the two contrasting interests moreso when application
filed at a very belated stage — Interest of justice also involves refraining from
giving undue adjournments which may become a necessary corollary, once
application u/S 311 Cr.P.C. is allowed — No error in impugned order —
Application dismissed. [Babulal Vs. State of M.P.] ¥4

qUS HiHAT Aledl, 1973 (1974 &7 2), €T 311 T 482 — &l &l §:
ATIT 1T — [AGROT BT YshH — STEIR — b YdHRel 4 <l f& 5 aof g o,
sifow aaf & ysd wR, A uysa fear m&ar — affeiRa — sfgaa a1
3fH ab @ folv ¢ <ol 9 AP IR UHI0T A rE fdr — 9.4, 3 aRT
311 @ 3 UEd 3 e WR AR S 99, [T §IRT GH¥ AT
& arr—ar fifsal /aefhrer den afres & feal R faar fear s
Jufera @ — e faarer qon <= f2a @ Rigia &1 faar A @d gu, <1 fasm
fedl @ A=g [ 9 Usdl © IARPHAR 99 A< Afafaafed yHa w
g far a1 8 — <1 & fFa # sgfaa e < 9 favd e W siad e,
Sl U 9R Y. DI ORI 311 & Jdiid AAS JoR 8l 9 & dI% ATAWSD
RO 91 HohdT @ — 3MME T e A $Is Ffe 81 — ardea @RS | (Frgara
fa. 9.9. 7<) ... %4

Criminal Procedure Code, 1973 (2 of 1974), Section 437 & 439 — Bail
Applications — Delay in Trial — Held — In present cases, till date not a single
witness has been examined — Accused persons are in jail since a long period —
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Looking to inordinate delay in recording statement of witnesses, applicants
granted bail — Further held — An expeditious examination of prosecution
witnesses is the only way to ensure that rights of accused and interest of
society are balanced in equal measure, subserving the interest of justice —
Guidelines issued for Courts below to expedite recording of prosecution
evidence —Applications allowed. [Rambahor Saket Vs. State of M.P.] ...214

qUS UfHaT Aledl, 1973 (1974 &7 2), €IIRT 437 T 439 — STHIIT & 31dGT
— famror 7 faaq — afafraiRa — adam gavon #, s feais a e A
w1l BT uieror 781 fhar AT — ARG FaITer dd W9 A o H © — HIefirr &1
S ARTARIT B | FARIS fadiq Bl S Y AMAIHIVT B SHIA UG
31 8 — Il AfFEiRT — a7 ghiea a1 @ fag 6 e @ sffer wa
qurel 3 f&d, A 4= A Gqfad 8, < &1 Rawred axd gy, Al
|1efroT &1 2 udieror € ua T © — i |ied 2y srfiifaRea fad
M =g fFrae <arredl Bg feenfider 9 f$d R — smde doR @
(e OTed 9. 7.9, I59) ...214

Criminal Procedure Code, 1973 (2 of 1974), Section 438 — See —
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act, 1989,
Section 3(1)(w)(i) [Atendra Singh Rawat Vs. State of M.P.] ...168

qUS HibAT Aledl, 1973 (1974 &7 2), €IRT 438 — 7@ — gqfaa wrfa
v srgefaa sraaifa (Ecgrare fAarer) fefH, 1989, €RT 3(1)(S5g) (i)
(@rd== R w9 fa. 9.9, =) ...168

Criminal Procedure Code, 1973 (2 of 1974), Section 438 — See —
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Amendment
Act, 2018, Section 18-A [Atendra Singh Rawat Vs. State of M.P.] ...168

qUS HiHIT Aledl, 1973 (1974 &7 2), €T 438 — 7@ — gqfaa wrfa
v sgygfaa srurfa (i@ [arer) aeneT e+, 2018, €RT 18—V
(@rd== Rig w9 fa. 9.9, =) ...168

Criminal Procedure Code, 1973 (2 of 1974), Section 439 — See —
Narcotic Drugs and Psychotropic Substances Act, 1985, Section 8/21 & 37

[Ranjan Vs. State of M.P.] ...230
QUS HiHgT \fedl, 1973 (1974 &7 2), €IIRT 439 — @ — ¥qI9a® 3i19fer 3iiv
T 79T gaTef IfeIfarH, 1985, €IRT 8 /21 § 37 (51 fa. 9.9, 71=w) ...230

Criminal Procedure Code, 1973 (2 of 1974), Section 439(2) —
Cancellation of Bail — Held — After the release of respondent No. 2 on bail, at
least three more criminal cases have been registered against him by police —
He misused the liberty granted — Bail earlier granted liable to be and is
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cancelled — Respondent directed to surrender immediately before trial Court
—Application allowed. [Premnarayan Yadav Vs. State of ML.P.] «..™9

QUS HIHAT Aledl, 1973 (1974 @7 2), €IIRT 439(2) — STHITd BT XGGHYIT
— affeiRa — geff %. 2 ® FHFT W) J9d FA & yEq, gfews gRT SO
frag o9 9 o9 N 3R T1fdsd yHvvr usilag fed T & — SOy &) 18
aAdl &1 YA &A1 — qd § ysH &) 18 S9Hd 368 A o1 ara @
IR g o1 18 — gl $l T ©U A faRT [T & G9e 9T B
o forg feRra far @ — amd<s doR | (A9AREYT 9169 fa. 9.9 =) ...%9

Criminal Procedure Code, 1973 (2 of 1974), Section 482 — Scope and
Jurisdiction — Held — Exercise of powers u/S 482 Cr.P.C. in this nature of case
is exception and not rule — While exercising such powers Court does not
function as Court of Appeal or Revision — Inherent jurisdiction though wide
has to be exercised sparingly, carefully and with caution. [Jai Prakash
Sharma Vs. State of ML.P.] ...223

QUS HIHAT Aledl, 1973 (1974 &7 2), €T 482 — FI%&T vq ferab1ar —
ARTERT — 39 S fa & Y01 A aRT 482 T UH. & Iqla Afeadl &1 ganeT
Udh YA & AR 7 o fFraw — =ararera =fY wifaaal &1 g3 sxad a9, ardief
T Y& AR 3 w4 A 1 T8 a1 — siafifa siftrerRar aefy samus
2, 39®1 9T Aaaaf¥yar 9, gaedr 9 vd araEr & 9t fear siEn anfav |
(ST garer It 3. 7.9, <) ...223

Criminal Procedure Code, 1973 (2 of 1974), Section 482, Penal Code
(45 of 1860), Sections 420, 467, 468, 471 & 120-B and Motoryan Karadhan
Adhiniyam, M.P, (25 of 1991), Section 3/16(3) — Quashment of FIR — Charges
of creating fabricated/forged documents and plying buses on routes other
than the permitted one and causing tax evasion resulting in loss to
government — Held — Perusal of record and charge sheet reveals that there is
ample prima facie evidence and circumstances available to initiate
proceedings against appellants — Offence committed or not is a matter of
evidence which can only be decided after recording of evidence by both
parties —Application dismissed. [Jai Prakash Sharma Vs. State of ML.P.]
...223

qUS GIHAT wfedr, 1973 (1974 &7 2), €IIRT 482, 3US WldT (1860 &7 45),
ETIRTY 420, 467, 468, 471 T 120—d1 T HISITT BRI 3ifEfI9, 7.9. (1991 &1
25), &RT 3/16 (3) — 99 a1 yladed @&l sfrElfsa fear omr —
Ted / Hexfad gxdras i & vd srgefta ura 4 =1 arl R 99 Ferr
TAT R BT AUGTAT HING HRA » IRVTAGHY GRBR bl & & AR —
afifeRa — arfrere vd 3Ry u= & uRefias | ywee ghar @ f& ardiareffror
> faeg RiafFal Ry & & fou g« yorT gecar |iga vad uRRerfean
SUAE & — IURTH HIRT fHar 7471 31erar L) Ig TP A1ed 1 AT & R
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e Sl USRI gIRT <1 T3 A1ed $i AfiferRad & & ywand fafRaa fean
SIT G&dl @ — JATde QIR | (S yarer It 3. 7.9, 399) ...223

Entry Tax Act, M.P. (52 of 1976), Section 2(1)(aa) & 3(1) — Dealer —
Telecommunication Services — Liability for Taxation — Held — As per definition
of Section 2(1)(aa) “entry of goods into a local area” means entry of goods
into that local area from any place outside other than that local area —
Assesse, in order to do the business brings plant & machinery, equipment etc
to the local area from outside — Entry Tax is chargeable on entry of such
goods — Appellant/assesse is engaged in activities of supply or distribution of
goods for its consumption and use and thus is a “Dealer” as per the Act of
1976 and is covered by charging Section 3(1) of the Act— Assesse liable to pay
entry tax — Petitions/Appeals & TR dismissed. [Idea Cellular Ltd. (M/s.) Vs.
Assistant Commissioner, Commercial Tax] (DB)...102

39 &Y Aff99, 7.4, (1976 &7 52), &RT 2(1)(TT) T 3(1) — Sreiw —
ge—Harw dard — T &g i@ — AEiRT — art 2(1)(@e) @)
IRATST & JFUR “"TATI &8F q qTdd ST Ya” &1 3 2 9 Wy 839
faRad e fed) 9 9 9@ SS9 g a5 § Ara &1 ya9r — fAaeifRd,
AT HRA o forg, 918 | W a9 § 999 9 7, Sy sanfe o
AT — Sad AT ® Y4 TR YA &R yarRt 8 — rdiareft /fAafRdy ara &
IUYHART Y4 ITANT 2 SUD Y AT fAavoT & fharadrl 4 faw 2 sk gwfay
1976 & IMFAFRIA B JITAR T "SiaR”’ 2 AR A=A B g9 aRT 3(1) gRT
arewTfad @ — AEfRA yder &= 3T w31 & fov et 8 — arfaad /a3dfia
R Frde @ilRer| (ensfear daeger fa. (7)) fa. R < sfeR, salkiba
39) (DB)...102

Entry Tax Act, M.P. (52 of 1976), Section 3(1) — SIM Cards — Liability
Jfor Taxation — Held — Assesse company though not selling the SIM cards to its
customers, but are supplying the same in order to provide services — SIM
cards can be termed as “goods” for purpose of Entry Tax as the same is being
used and consumed in order to provide service to the customer by the Assesse
— It will fall under the incidence of taxation u/S 3(1) of the Act of 1976. [Idea
Cellular Ltd. (M/s.) Vs. Assistant Commissioner, Commercial Tax]
(DB)...102

HadeT & eI, 9.3, (1976 BT 52), &IRT 3(1) — RIABIS — HIETT 8G
i — afifeaiRa — iR o, el SHe uEel @ W $18 &1
fama 1Y R ) u¥g A9Y U FA @ folg SUST USRI R @ & — R a1
DI, YA PR S YA 8, AT $El Sl Hhdl & e FafRdl gR SHa1
SYART UG SUHIT, YTEHI bl JdT YSTH S & fory fovar <ir 3&1 8 — 98, 1976
@ AT B gRT 3(1) B AT B D AR B A IMATM | (IMsfear ayer
for. (@) fa. R BfeR, HulRiae Saw) (DB)...102
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Entry Tax Act, M.P. (52 0of 1976), Section 3(1) and VAT Act, M.P. (20 of
2002), Sections 2(1), 2(1)(a) & (d) — Liability for Taxation — Classification —
Held — Entry Tax is not part and parcel of VAT Act, where a dealer who is
covered under the VAT Actis only liable to Entry Tax — Any businessman who
brings goods for consumption, use or sale is liable to pay Entry Tax whether
he is a dealer under VAT Act or not. [Idea Cellular Ltd. (M/s.) Vs. Assistant
Commissioner, Commercial Tax] (DB)...102

391 &< AfSfgH, 7.9 (1976 &1 52), &7 3(1) vq d<¢ Ifef4g9, 4.9,
(2002 ®T 20), &RIY 2(1). 2(1)(v) T (1) — HeremT 8q <T@ — Tifeeor —
aftrfretRa — yader &, d< afefaw &1 srfard & 9 @ o8t o Sk ot d¢
iftrform & siaefa amesTfed 8, dad 9dW &) & fory it @ — 31 waarf it
SYHIT, SUANT AT fasha Y AT A HR ATAT 2, YA B II&T S & g rfy @
dre 98 d< Jff & favid ¢ S 8l 3rrar =8 81 | (Fnsfear d«yer fa.
@) f. s HfreR, Fulkiad Saw) (DB)...102

Evidence Act (1 of 1872), Section 90 — Presumption — Validity of
Document — Held — Original sale deed never produced before Court — Sale
deed produced before Court although 30 yrs. old is actually a certified copy —
Even original defendant/purchaser neither got his name mutated in revenue
records nor was examined before Court, thus cannot be said to be a valid sale
deed — Conditions enumerated u/S 90 of the Act of 1872 not satisfied thus
presumption to validity of such document not available — Appeal dismissed.
[Dhiraj Jaggi Vs. Smt. Chuntibai] ...164

G1e TSI (1872 BT 1), €1IRT 90 — SUERVIT — qwdid ol &1 faferar=ar
— ffrEiRa — o fawy fada =T & wae i ff yega @1 fear war
— ITAT & |Hel Y& fasha fadi, ey 30 adf yrr=r 2, ar&ifas wu 9 ¢&
gaIfdra ufa @ — Il d& & o ufaard) /sar 3 71 a1 Jora ifaal 9 Saa
I &1 AraRa fear, 9 & <y o ave SueT wevr fear A o, Ira:
faftrm= fawa fad a1 ®e1 o1 Gaar — 1872 & AfRAFIA B aRT 90 B
Jiasta yafvTa Tl &1 dgfc 18 @1 13 a7a: Sad xS d fafdm=rar «t
SUUR U gl — did Wie | (ERs ot f3. sfiwcht gadierE)  ...164

Interpretation — (i). Judgment & Precedent — Held — Supreme Court
concluded that a precedent is what is actually decided by Supreme Court and
not what is logically flowing from a judgment — Precedent relates to the
principles laid down or ratio decidendi of a case which does not include any
factual matrix of case — A judgment should not be construed as Statute —
Blind reliance on a judgment without considering fact and situation is not
proper — Further, a singular different fact in subsequent case may change the
precedential value of judgment.
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(ii).  Separate Entity—Held —In a calculated manner, lease deed was
executed in favour of petitioner which is a separate entity for namesake —
Beneficiaries behind curtains are the same persons.

(iii).  Premium Amount/Cost of Land — Held — License to construct
and payment of premium cannot be treated as payment of “cost of land” —
Amount of premium sought to be equated with cost of land is not only
misconceived but also amounts to misrepresentation — Inadvertent use of
words “cost of land” in some annexures will not alter the meaning of word
“premium”.

(iv). Fraud—Held — Petitioner, despite knowing the fact, that he has
limited right for construction and to receive sale consideration as one time
measure, he applied for execution of sale deed which was not at all envisaged
in tender or agreement to which he was the signatory — Conduct of petitioner
not free from blemish — Respondents established the plea of fraud/malice in
law with sufficient material.

(v).  Terminology of Instrument/Document — Held — A loose
terminology used in instrument at some place is not determinative — To find
out real intention of parties, complete document needs to be read in light of
relevant statutory provisions to understand what is decipherable from it.
[Samdariya Builders Pvt. Ltd. (M/s.) Vs. State of M.P.] (DB)...16

frd=aa — @) FAofg 7 gd =g — affhgiRa — Ssaaa <armea |
frapfifa fear € f& ta yd < 98 @ Ol aad A Seaad AR §IRT
fafaf=a fear srar 2 7 & ag o f&d fofa @ aifvs wu @ qrex amar @ —
gd =i, ufaurfea Rigia srerar yaeor o fafeey f$3 oM & smar | 99fda
glidr & Oy gavvr &1 »is qearcas Afead e 18 @ — e fAofg &1
JATIT ST & ®©U H 31 fHar S =a1fay — q2a vd uRRefaar w faar
fad fa=m fvta w s 99 &) w_MaT &3 sfaa ad @ — e arfaRam,
gEATdad BT A Ua el =1 aea Fvfa & <l Jea &1 uRafda a
BT 2 |

@)  guH IRaq — afiEiRa — e dRefeaa <1 9, ucer fida
®T Frsare Il & v A fRar ™ o1 9 AW 9= @ fay e gus iRk
YAl & — WRe & N8 & fFarfeer) ff 98 aafda € |

@i) W R/ gE a1 gog — sffEiRa — fFEfor a4 @)
Ig=fta aem N & A &1 i & o & JraE & ®U § T A7 S
THdar — AR o) IR & 1 @ Jou @ TR 918 [, & 9 dad Ted
AT AT 2 dfeds gRiuQeE &1 Sife |+l 3rar 8 — §B A=l 4 " &1
HeA" o] BT JATATAT H YA NIRRT 2req &1 s1ef uRafda a&) s
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@v)  @yc— sfifEiRa — AT A, I8 929 I @ q1E9[E 6 9D
I (P IR @ SUAR & w9 H o1 S o faga ufiwa 9 -+ =29
AT afeR 2, fasa faea & e g smass faar o & ffaeT sear
IR forad 98 gxdaieRedl of 7 fSeqa W aRefeua 78 o — A=l &1 ==
4T T8 — gefhr 4 due /fafer 4 fagy &1 sif¥rared, wat« arnfl & wre
T fhar |

») forad /cearda &1 ersqradtl — fifeiRa — faea 4 9
AT R YYa&d T Yec[qel] ATURD T8] & — USAPRI & AIdideh T’ BT
gar & @ forg quf SxaEs & gEITd S Suddl @ JATdld 9 usH Bl
ATILISHAT & dlfds SHH oIl W Bl ¥&T 7, U G ol 9o | (FHcfsar faesd
gr. for. @) fa. 9.9. 3r57) (DB)...16

Interpretation — “Legal Heir” & “Legal Representative” — Held — The
meaning of word “legal representative” is having different connotation from
the word “legal heir” in CPC — Name of legal representative recorded in
earlier suit was for purpose of contesting the suit but not as owner of the
property — Defendant, as a legal representative was not competent to enter
into a compromise against the interest of the plaintiff —- Impugned order to
this effect is set aside. [Jagdish Chandra Gupta Vs. Madanlal] ...140

fadaT — “fafere aie T “fafdre gfafafer — affaaiRa — Rigg. &
vreg “fafere yfafifer: & sref &1 wreq “faftre aiRa” 4 =1 eed @ — gdar
are A srffaRead faftre ufafier &1 M, 9 de9 @ ydle= g o fag dufca
@ Wil & ®u A TS o1 — yfaard), faftrs ufafafsr & su o, aTfi @ fRa =
freg ausitar 31 & v gaw T8 o — e fid AR, 39 YHTd d& UG
far = | (SeTdier 9= [ {4, AesTelre) ...140

Interpretation of Statutes — Companies Act (18 of 2013), Section 430 —
Jurisdiction of Court — Held — It is well established principle of law that
exclusion of jurisdiction of Court has to be specific and cannot be inferred
and the provisions excluding the jurisdiction have to be construed strictly —
In Section 430 of the Act of 2013, word “Civil Court” cannot be read as
“Criminal Court” — Jurisdiction of Criminal Court is not barred under the
Actof1956. [Manoj Shrivastava Vs. State of M..P.| ...207

SI &7 [FdaT — Hg1 AT (2013 BT 18), €IRT 430 — HITAT
@1 siferaiiRar — sififEaiRa — ae fafer &1 Yrenfa Rigia 2 & <y
ARG &1 3yasi« fafafdse gram arfee va sgfia 21 fear s asan aen
IRHIRAT & Ui & Susel BT HoIR ®wY A A~ foar s =y —
2013 & AT B aRT 430 A veg Rfaer =mATAR” B IIVSH AT
@ ©U H T2 YT oI Addl — 1956 & IIfH & faifd, qifdsd ~raread o1
freTRar afsta =21 2 | (A sfiaaa fa. 7.9, 3rsw) ...207



INDEX 21

Land Revenue Code, M.P. (20 of 1959), Section 57(2) & 189 —
Jurisdiction of Court — Held — The relief to the effect that decree passed in
earlier suit is void and not binding on plaintiff can only be granted by Civil
Court and not by Revenue Court — Relief of possession was consequential
relief— Court below wrongly held that plaintiff can approach Revenue Court
u/S 189 of the Code for obtaining possession — Suit is maintainable. [Jagdish
Chandra Gupta Vs. Madanlal] ...140

Y XIoied Wfedl, 4H. (1959 &1 20), &RT 57(2) 9 189 — ATl BT
sifereTRar — aififreiRa — s 941d &1 3galy f& gdaz are A wilka fs&1 3=
2 U9 q1d] IR §FHRI 81 8, dad Rifdd =ararery gRT U< fHar S aaar 8
3R A P I AT §RT — Heal ST A, yRORS Ay o1 — Frad
RITAd A Tod ®u 4 AfifeiRa fear fe ard), |fgar @ arT 189 @ 3iasfa,
Feoll AFMYTE B & FoIg, o ATATAT & FHE S Ahdl @ — a1 reoiiy

2 | (STdier g 7wt 3. Aeere) ...140
Limitation Act (36 0f 1963), Section 5 — See — Penal Code, 1860, Section

327/34 & 323/34 | Aatamdas Vs. State of M.P.| s |
gRAraT SIfEfa7 (1963 @7 36), €IRT 5 — @@ — QUS Hledl, 1860, £TIRT

327 /34 9 323 /34 (Ja9a™ {4 9.9 I153) S |

Lok Parisar (Bedakhali) Adhiniyam, M.P. (46 of 1974), Sections 3, 4, 5,
7 & 17 — Allotment of land & Lease Deed — Cancellation of — Competent
Authority — As per State Government notifications, all Rent Controlling
Authorities in township of Indore have also been delegated with powers to
function as competent authority under Adhiniyam of 1974 over the area in
which they are exercising jurisdiction — Impugned order passed by
competent authority — Further, competent authority not empowered to
decide the correctness of lease cancellation order acting like a Civil Court —
Order of eviction rightly passed under Adhiniyam of 1974 — Petition
dismissed. [Sajni Bajaj (Smt.) (Dr.) Vs. Indore Development Authority]
(DB)...*11

al® aav (dqeadh)) Siferfaa9, 9.9, (1974 BT 46), TRTV 3, 4, 5, 7 T 17 —
I &7 319 T YTl [dcd& — BT XGTHYIT — HelH YIErHIe] — d WX DI
ARGARN & IR, $3R TR A ¥ w1 3 YIfitreRToT o1 349 &3
H o a AfreRar &1 yAiT o @ 2, 1974 @ A @& siavfa wam
U @ wa ¥ H) &1 s & forv wifeaal gaarafoa o 1€ & — snafia
AR 9 Yt gRT wiRa fear i — saa faRaq, waw gyiftrerd
fifde ~mare @ ©u A SR Bd U US b IGEHIVT D IR DI AT
fafiRed == 8g e 81 @ — 1974 & JARFR—Y & idla, ds@el &1 QY
Sfaa wu | uiRa fear rar — arfaer @R | (Forh gorar (fiweh) (S7) fa
3R sSRAyi=T AR (DB)...*11
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Lok Parisar (Bedakhali) Adhiniyam, M.P. (46 of 1974), Sections 3, 4, 5,
7 & 17 — Allotment of land & Lease Deed — Cancellation of — Grounds — Plot
which was earmarked for hospital, allotted to petitioner through NIT —
Petitioner instead of constructing a hospital, started shopping/ commercial
complex — Flagrant breach of mandatory conditions of lease deed resulting
into cancellation of allotment order and lease deed — Petitioner has not
challenged the lease cancellation order before appropriate forum as per
liberty granted by this Court earlier — No case in favour of petitioner —
Respondent entitled to take possession of premises — Petitions dismissed.
[Sajni Bajaj (Smt.) (Dr.) Vs. Indore Development Authority] (DB)...*11

dl® aReiv (dqa@dh)) Siferfaa9, 9.9, (1974 BT 46), TRTV 3, 4, 5, 7 T 17 —
g @71 319 g gcel [dd@ — &1 IGaHVIT — JTER — Y&s ol fafecarea
2g faftea fear war o, ¢ e & & Areaw @ A &1 sndfea fear wam —
It 7 Fafecarera &1 fAEior w4 @ 9o, AT/ aifvicae aivete 3Ry
foar — ucer fadw o1 =g e[l & Wse 997 & YRGSy 3dcH 3Ma el
qd ycel fadw™ &I Iqqavel — Al A qd A 39 AR §RT Y & T3
AT & ATAR YA BIRA & FHE USTT XGEHIVT & IATQe HI gAldl 18]
A2 — Irh & e § bIg yHwor 987 — gaff uRUR &1 Beoll A7 BT ghaR 2
— JfaaTd @R | (@ gorer () (S1) fa. 33k s@aui= ratRd)
(DB)...*11

Motoryan Karadhan Adhiniyam, M.P.,, (25 of 1991), Section 3/16(3) —
See — Criminal Procedure Code, 1973, Section 482 [Jai Prakash Sharma Vs.

State of M..P.] ...223
HISYITT HRTETT S99, 7.9, (1991 &7 25), &TRT 3,/16 (3) — @ —
qUS FiHgT Wfedl, 1973, €177 482 (ST Y12l ¥l f3. 7.9, wrsw) ...223

Nagar Tatha Gram Nivesh Adhiniyam, M.P. (23 of 1973), Section 2(j) —
See — Nagar Tatha Gram Nivesh Vikasit Bhumiyon, Griho, Bhavano Tatha
Anya Sanrachnao Ka Vyayan Niyam, M.P, 1975, Rule 3 & 5 [Samdariya
Builders Pvt. Ltd. (M/s.) Vs. State of M.P.| (DB)...16

TIY TAT TTH (4391 3fSfaas, 9.4, (1973 &7 23), €IRT 2(3) — /@ — TI¥
a7 19 (31 fAsfia il &), wa-1 @i s |Ya-rsi &1 I 99, 4.
g., 1975, (797 3 7 5 (Aefsar faesd . far. (7)) fa. 7.9 3r=7) (DB)...16

Nagar Tatha Gram Nivesh Vikasit Bhumiyon, Griho, Bhavano Tatha
Anya Sanrachnao Ka Vyayan Niyam, M.P, 1975, Rule 3 & 5, Town
Improvement Trust Act, 1960 (14 0f 1961), Section 52 & 87(c)(iii), Nagar Tatha
Gram Nivesh Adhiniyam, M.P. (23 of 1973), Section 2(j) and Revenue Book
Circulars — Nazul Land/Authority Land—Sanction of State Government—Held
— Nazul Land, unless notified, does not automatically gets vested in any
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Authority or Trust — No transfer or disposal of Nazul/Authority land is
permissible without prior approval of State Government as mandated in
Rule 3/5 of Rules of 1975 — Petitioner failed to show any such notification
whereby character of land has been changed from Nazul/Government land
to Authority land — As per 1975 Niyam, no transfer through promoter
agreement is permissible — State and JDA were bound to act according to
statutory rules — JDA violated provisions of 1975 Niyam and Prakoshta
Adhiniyam — It amount to “malice in law”. [Samdariya Builders Pvt. Ltd.
(M/s.) Vs. State of ML.P.] (DB)...16

TR a7 919 (A3 fasea g3l Jgl, wa- aor =1 ava-rsil 1
T 199, 7.9, 1975, (799 3 T 5, TIX YR I 774, 1960 (1961 BT
14), €IRT 52 G 87(¥M)([iii), 7% TT T4 (4397 fSf99, 7.4 (1973 BT 23), &TRT
2(51) va ¥rored giast aiRua — T YA,/ YIferaor i — 157 avdbie a1
Fopdt — afifeiRa — Ao ., o9 9@ & sftRgfaa €1 @1 ol 2, s1ue sy
A e A yrieraxor srerar =mw A fAfea ) g1t @ — o9 WoR @ ud
IFHITA B 471 5[ / UTFRISROT YA BT HIs SEITARCT AT AJF JTAI 81
2 ot fo 1975 @ Al @ w3 /5 A = s @ — Aardt O BIg aifergaE
e+ A fawd a1 a1 &1 Wwy A9d /ISR 7 A yiitreRer iy A
gRafda foear a1 8 — 1975 @ 99 & IMUR, WYId S HIR & ATEAT A B
FEITARYT AT T8l & — A Yd WSy B Al @& IJHR HRATs A
oq 914 o — SISIY | 99 1975 U9 ysIts gy & Sudel &1 Sed o+ fHar
2 — ug “fafey efaefa fagw @) wife § amar 2 | (wwcfsar facsd . fa. @) fa.
H4.Y9. ) (DB)...16

Nagar Tatha Gram Nivesh Vikasit Bhumiyon, Griho, Bhavano Tatha
Anya Sanrachnao Ka Vyayan Niyam, M.P, 1975, Rule 5-A — Tenant/ Sub
Lessees — Public Interest — Held — Petitioner admittedly given shops/
offices/showroom on rent but possession was not given to tenants by joint
signatures of JDA and promoter which was contrary to promoter agreement
read with scheme of Prakoshta Adhiniyam — For every transfer of
apartment, JDA was entitled to receive 3% of Collector guideline rate of
property — JDA was deprived of its benefits and also the amount of rent by
putting sub-lessees and licensees — Action is not only against JDA but also
against public interest — Impugned orders rightly passed. [Samdariya
Builders Pvt. Ltd. (M/s.) Vs. State of M..P.] (DB)...16

TV @7 919 (31 fAafya i), g&l, qa- aom s ava-rsil &1
g 99, 7.9, 1975, [AF% 5-¥ — [HVIYQIN,/BU—UcCqI¥ — clldbled —
iR — A 7 Wgd U 9 gaH /dEiad /sy Je ) A iy
fHRIYGRT $I PHeoll SISIY UG AUAd® & GYad SITER] gIRT 81 (AT -7 &A1
Sl {6 Guad® HIR Agufed Yot Affay &) v & faudia a1 — Yo &
g TETARYT & folQ, WSV Gufed & dodex gRT AFeed X BT 3% YT
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P BT THAR AT — SU—UTCIRI AT JTARTATRAT Bl I@HR, SSIY Bl gHD
ATHl T AT @) 31 | Y dfad @ AT o — $RArE 9 odd 9t & faeg
? dfed dlafea @ H faeg ? — anafia s Sfua wu @ wiRa | (Gwefsar
faeed ur. fa. (%) fa. 7.9, wr53) (DB)...16

Nagar Tatha Gram Nivesh Vikasit Bhumiyon, Griho, Bhavano Tatha
Anya Sanrachnao Ka Vyayan Niyam, M.P, 1975, Rule 27(b) — Allotment of
Additional Land — Held — Precondition of applicability of clause (b) was that
largest plot is already held by a person who is claiming the adjoining plot —
On the date (19.05.2008), High Rise Committee meeting had taken place,
petitioner was not holding any such largest plot of land, thus there was no
occasion for Committee to recommend grant of additional land — Since the
grant of largest plot to petitioner vide lease deed dated 30.05.2008 stood
cancelled, very foundation of allotment of additional land became non-
existent automatically. [Samdariya Builders Pvt. Ltd. (M/s.) Vs. State of
M.P.| (DB)...16

TV @1 914 (3 Aafa i), g&l, qa- aor s ava-rsi a1
I 199, 9.9., 1975, 737 27(d) — sifaRad yf7 &1 spaeT — atvf-eiRka —
@g () @ yarsadar &) gd ord gz off fr 999 9971 yu's ugd ¥ € 39 Aaf
@ U & Sl ol gY {@s Bl I1aT R I8l & — f&1d (19.05.2008) &I, I=d
i |wfifa &1 doa g3 ofl, A, 1 &1 BIS a1 wed I91 @S gilka Tl
ST o1, gty sfaRad 1 s fHA S 3T srgerar s+ og 9fifa & u
DS TR Bl AT — qfP faspa fad@ fa1a 30.05.2008 & w1edH | AT HI
q9d ds1 &' Y fbar oHr kg &) fear w3, sifaRead qff & siae &1
el AR ¥@d: g1 ARAa@= 8l 1ar| (Guefsar faesd ur. fa. (7)) fa. 7y
) (DB)...16

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section
8(C) & 20(b)(ii)(B) — Investigation — Procedure — Held — Sub-Inspector not
only lodged the FIR but had also carried out entire investigation including all
procedural formalities — Apex Court concluded that such practice creates
occasion to suspect fair and impartial investigation — Applying dictum of
Apex Court in present case, rights of appellant has violated by action of the
over zealous Investigating Officer who has taken upon himself to lodge the
FIR and to carry out the entire investigation as well, which cannot be
sustained — Conviction set aside — Appeal allowed. [Motilal Daheriya Vs
State of ML.P.] . *8

W 39fer v wa-gardt uqref siftfaas (1985 ®7 61), v 8(¥fl) T
20(d) @i )(§) — =avr — giar — afufaaiRa — Su—Fgs 3 7 dad g
a1 yfdss o fear afes Gyl srawer W qrr fear e |+ ufharcers
AgaiRea wfia & — wdiza <amrey 3 fFrsafifa fear @ fe S ugfa,
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freuet g9 veuTaRfEd ST vUT UR HQE b1 HRUT Yid HRdl @ — ¥dlod =T
P JATQY Bl IAdHTT YHROT § N S gY, ISRl JI-AYUT AHRT B
dRarg g Afiareft & ARGRT &1 Sevia gam 2, = yom gaar yfidss
Tl HYAT AR GYUT 90T g1 H3AT HY 379+ R forar 2, o s A v
ST Adhal — qrufifg srared — rdia do[R | (Fidiara sl fa. 7.y, w=a) ... *8

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section
8/21 & 37 and Criminal Procedure Code, 1973 (2 0of 1974), Section 439 — Bail —
Grounds — Quantity of Psychotropic Substance — Calculation of — Held —
Government of India vide notification dated 18.11.2009 made it clear that for
purpose of determining quantity, gross weight of the drug recovered and not
the pure content of psychotropic substance shall be taken into consideration
— In present case, even if net quantity is considered, total quantity of seized
“Codeine” is 1.993 Kg which is commercial quantity which was kept in
possession without any document to show that it was meant for therapeutic
use — Restrictions u/S 37 of the Act of 1985 is applicable — Petitioners not
entitled for bail —Applications dismissed. [Ranjan Vs. State of M.P.]  ...230

g iufer siiv agardt ygref sifefaasr (1985 &1 61), €IRT 8,/21 @
37 U9 QUS HIHAT wledl, 1973 (1974 &1 2), €T 439 — GHHIId — STEY —
TI:gHrd yeref &1 Arar — Pt 7o — ARG — ARA WROR A feRpE
f&i® 18.11.2009 §RT Y5 W fHAT 2 & AHT B J@ERET & YIS =g,
A AR &1 Fdher A9 AR 7 6 F7:991d) ucrel &1 g a@ faar 7 famn
ST — qddE gSRoT A, Ife g A AR 4 off oiu a9 W Sreaygan
“HISI” DI G AT 1.993 ST 2 Sl fo arfvrfisas arar @ fod faar fed
U SIS @& el H @M AT AT Sl <2idl 8l f& g8 MIaR® SudlT 2q
Jerifaa off — 1985 & sifSf s & aRT 37 & Sfavia fdeq @ grd & —
ITARTVT, ST B¢, QR el — AT Wil f6d 1 | (94 fa. 7.9, 7s3)
...230

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994),
Section 40 — Removal of Sarpanch — Enquiry — On a complaint against
petitioner, SDO directed CEO to investigate the matter and submit enquiry
report — As per report, irregularities found against petitioner — Show cause
notice issued whereby petitioner filed reply, which was not found satisfactory
resulting in his removal — Held — Before passing order u/S 40, enquiry is
necessary — Such enquiry does not mean issuance of show cause notice, but
requires a detail enquiry where office bearer must be given opportunity to
examine and cross examine the witnesses — No such enquiry conducted by
SDO - Impugned order of removal quashed — Petition allowed. [Vikram
Singh Vs. State of ML.P.] ... *13
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YFIId TSl U9 Y19 €GNl SifEgH, 9.9, 1993 (1994 &T 1), &IRT 40 —
GvYq Hl 8CTgT ST — offd — Al & fawg Rrerad ux v S 3 1 @ 3.3
B A $T I HIA dAT o4 gfads uxgd o<1 & ferg MR fear —
gfided @ IR, Il & fawg siFrafiaan urfl 18 — HRer qarn Aifed
S fear s o ardl 3 Swx yxqd fear o gaivsee T8 i S @
IRUFRGSRY S gerAT 14T — AFFfEiRaT — aRT 40 @ 3iasta smaer wikd &=
@ Yd o4 3qaehP & — Sad olld T qf SRT @il e IR A1 81
gfed fawga o4 srifea @ Srel yariearl &1 |ifér & udeer g yfaudieror
BT JTUR ALY AT ST A1fey — v Y 3 g1 UH) B Siia Garferd -T2 &l
T$ — B Sl &1 A& e AfrEfsa — afaet doR | (fasw Ris fa. 7.y
) ...*13

Penal Code (45 of 1860), Section 26 — See — Scheduled Castes and
Scheduled Tribes (Prevention of Atrocities) Amendment Act, 2018, Section 18-A
[Atendra Singh Rawat Vs. State of ML.P.] ...168

qUS iedl (1860 T 45), &RT 26 —<@ — Srg¥faa ifa 3iiv srggfaa
STl (3IqTaTe (Aarevn) \enerT eI, 2018, €T 18— (3d—<x Rig Yad
fa. 9.9, 31<9) ...168

Penal Code (45 of 1860), Section 300 & 302 — Appreciation of Evidence
— Circumstantial Evidence & Medical Evidence — Hostile Witnesses —
Appellant killed his one year old daughter by strangulating her — Held — FIR
lodged promptly by father of appellant naming only appellant as accused —
At initial stage itself, all eye witnesses named only appellant as accused in
statements u/S 161 Cr.P.C. and later turned hostile — All hostile witnesses are
relatives and interested witnesses and it seems they are trying to protect and
shield appellant having entered into a compromise — Even complainant
admitted in cross examination that matter has been compromised —
Prosecution story duly corroborated by medical evidence — Case does not fall
in any exceptions of Section 300 IPC — Conviction affirmed — Appeal
dismissed. [Brijlal Vs. State of M.P.] (DB)...177

QUS Wledl (1860 ®T 45), €IRT 300 d 302 — WIEY BT YATHT —
gyRReIfaor=1 wrey T fafecdia aer — gefavieft arefiror — ardraneft = spai
TP a9 I IfADT Bl T GicdHr AR stam — AffeiRa — srfrareff & far
&R Y dd & U H dad Jdiarefl &1 T/ dd g decuxdr 9 Y gl
gfdgd <ol fear 1 — yRATS ypha uR 8, 9l ageef w9 <ud. &)
gRT 161 & aid Al A AR S ®©U A dad sdiaref &1 ar forar aen
a1c ¥ gafaieh 8 1 — aft gafaieh arefirr, Reder sk fkasg wmefrr &
Tq g8 ydid g1 @ & Gusiiar 81 91 @& RT3 rdiareff $1 grer a«n 9499
B BT YATH SR 2 8 — FBf a & gRard) 3 ufer wdegor § a8 Wor fear 2
& wrvdl 9 wwsitan fean & @ — e sar, fAafesia aeg grr W=
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¥U A Y — YO 9IS 4. I ORI 300 & <t Y srvare § 7 amar @ —
grufafeg arfrgse — srdiar @< | (fasrernd 4. 9.9, 33) (DB)...177

Penal Code (45 of 1860), Section 302 — Hostile Witnesses — Credibility —
Held — Evidence of a person does not become effaced from record merely
because he has turned hostile — His deposition must be examine more
cautiously — Apex Court concluded that deposition of hostile witness can be

relied upon at least upto the extent he supported the prosecution case.
[Brijlal Vs. State of M.P.] (DB)...177

qUs Gfedr (1860 &T 45), €IIRT 302 — gerfavielt wrefror — faeaafaar —
sffaaiRa — va afad o1 aea sfe™ @ fae 128 simar 913 saferd f& a8
gerfaRiel 81 aT @ — SUe AfraTey &1 3iftre araur A aeor fear S
arfey — Aal=a <raray 3 fseffa fear 2 fo vafarieh aeft & srfiraes uwx
BH q HH SUD gIRT ARSI YHReT &1 a¥efa f6d w1 & War g« fazarg
foar i awar 8 | (srare fa. 7.y, ) (DB)...177

Penal Code (45 0of 1860), Section 302 & 304 (Part I) — Injury — Intention
— Held — Deceased suffered single gun shot injury and entry wound was back
of his left thigh which shows that shot was fired from his back side — No
blackening, charring on exit wound but was present on entry wound which
shows that shot was fired within range of 6-8 feet — It can be inferred that
there was no intention of murder, if it had been so, injury could have been
caused on upper limb, above waist of deceased — High Court rightly
converted the conviction from Section 302 to one u/S 304 (Part I) IPC —
Appeal dismissed. [State of M.P. Vs. Gangabishan @ Vishnu] (SCO)...4

QUS fedr (1860 &T 45), €T 302 T 304 (W17 I) — @l — 391 —
ARERT — gd® A 49 B Mol B Thd dIc G DI AR YT 91 IHDBI
i e @ 98 @) MR AT o <2Afdr @ f Ml S N8 &) N | i 18
off — FrfH &9 W STaUA, a9 981 Rg Ydyvl o9 ) Iulkerd off <t
geiidt @ fo Mefl, 6—8 wic @ & A oY ¢ off — ag frswfifa fear o
ol © & g1 ST A 21 o1, AfT U1 Bl dIe, Jdd & R & SHUR,
U ITIT W HIRT DY O Aol off — Soa AT 7 gRT 302 A1LE.H. ©
Javfa iufifg &1 Sfua wu @ uRafda &= a1 304 (W7 1) 91.€ 9. @ siavfa
foar — ardier @Rsr | (7.9, 331 3. Trfaes sw fawoy) (SO)...4

Penal Code (45 of 1860), Section 327/34 & 323/34 and Limitation Act
(36 0f 1963), Section 5 — Appeal — Condonation of Delay — Held — Delay of S yrs.
and five months in filing appeal against conviction — In absence of sufficient
cause for such default, specifically when applicant was notin jail, Trial Court
rightly dismissed the application for condonation of delay — But, as co-
accused has been acquitted by Appellate Court by raising doubt on the very
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basic allegation made against accused persons including present applicant,
Court should have allowed the application u/S 5 of the Act of 1963 on this
ground — Delay condoned — Matter remanded back for consideration on
merits. [Aatamdas Vs. State of M.P.] e |

QUS WIedT (1860 ®T 45), €IIRT 327 /34 q 323 /34 Ud YR<IT 3iferfa+
(1963 ®T 36), &TIRT 5 — 3flel — fAeid & forv arwl — AffeiRa — Aufifg &
faeg afid uxgd &< 4 5 9 iR 5 7' &1 fade — Iaa AfaPHa ag i«
SR o) IquRRerfa ¥, fafafdse wu @ @9 smags o & @ o, faaro
AT | fade @ fag 7@l g sd<ed &1 Sfaa wu 4 wilRe fear — feq,
FfF ardieft =marera gRT sifRgaaTor, fad adam smass wfe 2, @ fawg
fd T Yo BT WR &) W3w ISId gU He—3Ifigad $I <Ivyad fbar 1
2, NI &l 39 3R UR, 1963 & AR & &1 5 & 3icid ATdS AR
HRAT ATfeY o1 — A 7% fHar /™ — Ukl ) faEr & oF e g ardrn
gfoa fa | (smaver fa 7.y, ) |

Penal Code (45 of 1860), Section 354-A — See — Scheduled Castes and
Scheduled Tribes (Prevention of Atrocities) Act, 1989, Section 3(1)(w)(i)
[Atendra Singh Rawat Vs. State of ML.P.] ...168

qUS ledl (1860 ®T 45), &INT 354—V — <@ — 3gyfaa wifa siv
grgqfaa wrorfa (@rcgrare fAarer) eI, 1989, €RT 3(1)(Sg)() (3=
g ad fa. 9.9, rs3) ...168

Penal Code (45 of 1860), Sections 363, 366, 376 & 506(2) — Rape —
Medical Evidence — Appreciation of Evidence — Held — As per medical
evidence, no injury on private parts and no definite opinion regarding rape —
Prosecutrix was earlier engaged with appellant No. 1 — Previous enmity
between appellant No. 1 and father of prosecutrix — It can be inferred by
Ossification test report that prosecutrix was more than 16 yrs. of age —
Prosecutrix never disclosed the incident to her relatives — It is very much
probable that prosecutrix was a consenting party — No cogent evidence
against appellant No. 2 for abduction — False implication is probable — No
offence of rape and abduction made out— Conviction and sentence set aside —
Appeal allowed. [Bhagwan Vs. State of M.P.] (DB)...184

qus ¥fedr (1860 Eh745) §JIRTY 363, 366, 376 d 506(2) — FATHT —
Frfecdy areq — areg &1 i — afafaaiRa — fafecia 9e & IR
AWM R BIg I A81 a1 Jarcd T G9efl dis FiRed = 981 — aifraie
gd A ardiareff %. 1 | wrs g3 off — ardiamreff %. 1 va siftraie=h @ far @ di=
ydar duRIdn — iR fasra udierer yfadgs 4 fsefda fear o aear @ &
Afre 16 9vf | Iftr® oy @) off — AT A o+t ff U RedaRT a1
°eHl Ydhe T8l D — Ig At 99 2 6 el 9w uger off —
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ey 2q et ®. 2 & fawg ®IS yaa wred T2 — fiear snfafla Gvren 2
— §ATCHT UG 3IUBRYT HT Hlg URTE -Ta] 99dT — SIYRIfE Ud qUsTQ e U —
IqIe HoR | (WTaT fa. 9.9, rs) (DB)...184

Penal Code (45 0f 1860), Sections 363, 366 & 376(2)(i) and Protection of
Children from Sexual Offences Act, (32 of 2012), Section 3/4 — Medical &
Chemical Examination — Delayed FIR — Explanation — Held — After the
incident prosecutrix remained in the night with her mother and father but
did not disclose the incident— FIR lodged after more than 36 hours and delay
was not properly explained by prosecution. [Shiva Salame Vs. State of M.P.|

w12

qUS WIRdT (1860 T 45), €TIRTV 363, 366 9 376(2)(i) va & e sravrent @

grcidsl &1 GReroT SIfEfa9, (2012 &1 32), €IRT 3 /4 — (AfeT T wrarafe

y¥leror — faerfda gery @ yfaded — wyediaerr — fifeiRa — gen &

gearq AfreE afy 7 sru \rar aen far & wrer & i g yae I b

— g a1 yfud<ee, 36 €< 9 3ifre W uTErd <ol fHAr A a1 Afae=
gRT faciq &1 Sfad wu o wuse 921 fovar ar o | (Rrar wam fa. 9.9, <)

e ¥12

Penal Code (45 0f 1860), Sections 363,366 & 376(2)(i) and Protection of
Children from Sexual Offences Act, (32 of 2012), Section 3/4 — Medical &
Chemical Examination — FSL Report — Held — As per medical report, Doctor
has found no injury either on the person of prosecutrix or on her private
parts and there was no sign of any intercourse — Doctor opined that no
definite opinion of rape can be given — Vaginal swab and undergarment sent
for chemical examination but prosecution failed to produce FSL Report—No
corroboration with medical evidence — Further, Lady doctor who examined
prosecutrix was not examined before Court — Adverse inference has to be
drawn — Conviction set aside — Appeal allowed. [Shiva Salame Vs. State of
M.P.| I v

qUs Gfedr (1860 &T 45), ETIRTY 363, 366 T 376(2)(i) T o fird 3ravren &
JrcTdsl &1 GReToT SIfEfa9, (2012 &T 32), €IRT 3 /4 — fAfeT T wrargfe
g¥lerT — Yp.wW.vdl. gladed — sififeiRa — fafecda yftdss & sgaR,
fafecas @1 el & TR 32Er S¥S @i W) i dic A1 el qen
frdl G B B fremr 98 off — fafecas &1 9d o1 fo a7 B BT
Fif=a w98 & 91 el — dGTsa W JAT Aad e EEatTE 9T 2
Hol T R AR Uh.¢HE.Ud. fede udgd &<+ 4 fawd =1 — fafeci™
1 9 $ig wyfte 9 — swa sifaReq, afger fafecas m sifrare &1
qdieger far, &1 F—Tad & 9He udieer a8l fear & o — yfaga e
fr@rerT BT — qrufifE s — ardier s | (Rrar wemt fa. 7.y, w<3)...%12
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Penal Code (45 of 1860), Section 376 — Rape — Age of Victim — Birth
Certificate — Held — Birth certificate issued by Station House Officer — There
is no mention whether he is entitled to issue such certificate — No explanation
for not producing birth register though available with police — Such
certificate cannot be relied — Age determined by ossification test is more
probable and reasonable. [Bhagwan Vs. State of M.P.] (DB)...184

QUS Wledr (1860 ®T 45), €IIRT 376 — Fclcd T — YifSar &1 89 — o
gHrorgH — ARETRT — AT Y9N gIRT 59 gHTO9S SN fhan A — el
$Is Scol 21 6 98 Sd YHTVUH SR I & flg 8HaR @ — o4 o),
g¥qd 9 f6d S 2g SIS WHRT 81 et gferd & urd Suae off — Sad
941019 UR fazard &l fhar o odr — 3ifer faera udleror gIRT s@ena 3y
3fre AT Y4 Yfaayad @ | (e fa. 7.y, rs) (DB)...184

Penal Code (45 of 1860), Section 376 — Rape — Delay in FIR —
Appreciation of Evidence — Held — FIR lodged after almost 30 hours of the
incident and medical examination done thereafter — There was a
considerable delay in FIR which has not been explained by the prosecution —
Further, one Ranjit Singh who allegedly accompanied the accused was not
examined — Statement of prosecutrix do not inspire confidence. [Lal Singh
Vs. State of M.P.] ...203

QU Ufedl (1860 &T 45), €IIRT 376 — FATH T — Yo7 a1 gfadeT 4
faciqg — \1eq &1 Jegia-1 — AffaiRa — aeT § T 30 gl uard gy
a1 ufads <ol far & iR acvar fafeaia adeor fear @ — gom
a1 yfadea ¥ yatw facia gam o o sifraer gt wse 18 foar am 2@
— g9a AfaRed, v afda, ISia Riz, S AR wu 4 Afrgad & |rer o,
&1 gdieror g1 fear 1 — AT &1 doF fawan S a2 &xdr| (drd
g fa. 7.9, wr3) ...203

Penal Code (45 of 1860), Section 376 — Rape — FSL Report —
Significance — Held — FSL report is insignificant as FIR was lodged and
prosecutrix was examined after nearabout 5 days of incident — Prosecutrix is
a married lady and presence of semen and spermatozoa on her petticoat or
vaginal swab can be found otherwise the incident — Further, no question was
asked to appellant regarding FSL report during his examination u/S 313
Cr.P.C. - FSL report cannot be taken into consideration. [Badri Vs. State of
M.P.] ...196

Qs Wledl (1860 &T 45), €IRT 376 — FAICHT — AITcllI® (AT
garrener gfadeT — #gq — AaffaaiRa — =ararafye fagm= yarremer o
gfided weadd @ FIfd acar & $99 5 &7 ygarq yem o ufids o
foar ar qo e &1 udieror fear ar o — At v faarfaa afaan
2 3R SUa Uddle a1 AWETd W9 ¥ I vd ) &1 suRerfa, gear &



INDEX 31

a=ger HY urRfY o1 gahdl @ — sae AfaRad, rfianeft @ arT 313 99, @
aifd SHD U & SR ARTARIS fasm= yairemar @ yfaded @ dda §
BIg Y 81 YBT TAT AT — AATAldS g™ garremen &1 yfadq faar §
81 forar w1 wdar | (31 fa. 7.9, =) ...196

Penal Code (45 of 1860), Section 376 — Rape — Medical Examination —
Credibility — Held — Prosecutrix, an adult married woman — FIR was lodged
on the next day of incident and thereafter she was medically examined — In
absence of explanation of her stay in the night of the date of incident, as she
was a married woman, presence of semen on vaginal swab and on
undergarments loses its significance — Further, as per her statement she was
thrown on rough surface, does not get any corroboration from medical
evidence — No external injury found on her person — Conviction not
sustainable — Appeal allowed. [Lal Singh Vs. State of M..P.] ...203

qUS Hledl (1860 @7 45), €IIRT 376 — Jellcd T — [afbed g ydleror —
favaeiyar — afafaaiRa — e v qaes faarfaa afger — gear @
Tl fa o Jaar yfadsd gl fear R iR aaugarn saar fafecda
wieror far R — Ffe a8 v faarfea afean off, aen @1 fafyr #9139 4 s9a
wH D WG &1 JqulReafa §, daETd W ud siadet w IR @
SuReIfar =T g @l qdl @ — sHD IIfaRad, SUS HoA & JTAR I
GRS Hag W BHT AT o, 39 Fafecfia ue @ +18 wyfic 98 fiedt -
D INR WR HIs 918d Aic 21 R 18 — qrwlifEg srm e arg T8 —
IqId HoR | (aITel RiE fa. 7.9, 31531) ...203

Penal Code (45 of 1860), Section 376 — Rape — Testimony of Prosecutrix
— Credibility — Medical Evidence — Held — As per medical evidence, no sign of
sexual intercourse found — Prosecutrix, during or after incident she did not
make any hue and cry or made any effort to call attention of persons,
working nearby the field — After returning home, she has not even narrated
the incident to her in-laws — Husband and mother-in-law not examined and
there is no explanation thereof — Contradictions and omissions in FIR and
her deposition — Independent witness simply deposed that there was a
quarrel with accused — Infirmity in statement of prosecutrix — Prosecution
has not established the case beyond reasonable doubt — Conduct of
prosecutrix reflects that she exaggerated the story to give natural shape to
incident — Reasonable possibility of false implication cannot be ruled out —
Conviction set aside — Appeal allowed. [Badri Vs. State of M.P.] ...196

qUE GfedT (1860 BT 45), €TIRT 376 — TAI T — IfAAIFHA T gRRarey —
faegafgar — fRfeafy vy — siftifaiRa — fafecia aeg & sgaR J e
[AART BT i g a2 urar 1 — JAfFEreE A, g1 @ R AT ugdrq
BIE BIelTEel AL TART AT TS W F B HY X Af¥aa) BT LA ArHiRia
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A @ forg oI yarg 11 A — oR dlied & gard, SU- S JgRIadidl
@l H gedr 2] 9aril — ufa vd 9 &1 gdierer 98 fhar war dR st Big
WGV 2] @ — Yo a1 Ufads ud Sua aifvranes # faRiamrd iR @y
2 — ¥add uiel 7 $9d Iz Afreer fHar f6 sifgaa @& wrer srrsT garm o —
IR & dua d $H 2 — ARG A gHoT 1 Yfaaygad des 4
fa 21 fohar @ — afvraiesl &1 JreRvr qeriar @ 6 sS4+ g &l Aafi®
WeY <7 @ fag wer & siforfra fear @ — fiear snfafa & gfyagaa
AT ¥ SHR 8] fHaT o1 AHhdr — srufifeg srared — i wgR | (1 fa. 4.
9. X15Y) ...196

Penal Code (45 0of 1860), Section 376 — Rape — Testimony of Prosecutrix
—Medical Evidence — Injury — Held — Apex Court concluded that guiltin rape
case can be based on uncorroborated evidence of prosecutrix — Her
testimony should not be rejected on basis of minor discrepancies and
contradictions — Further, absence of injuries on private parts of victim will
not by itself falsify the offence nor can be construed as evidence of consent —
False charges of rape are also not uncommon where parent persuade the
obedient daughter to make false charges either to take revenge or extort
money or to get rid of financial liability, thus whether there was rape or not
would depend ultimately upon facts and circumstances of each case.
[Bhagwan Vs. State of M.P.] (DB)...184

qUE GfedT (1860 BT 45), €TIRT 376 — TATH T — SIfHAIFHA T gRRarey —
fafedta ey — gie — afifaiRa — wal=a =maraa 3 frsefa fear 2 %
FATHT B YHROT A, I, frna=lt @ syt Ared o mearRa &) 5 dahdl
2 — 9D gR¥1ET B MT IRl vd faRiem il & MR WX IRAIBR 8T
far s =1fay — sae sifaRed, difsar & win w= arel &) srgulerfa |
YT HT FGAAT fegraer ) g, 7 & 9=Ifd @ 91 & wu | a3+
foar I Adhdr & — AT B fHeAr AIRIY Y = TE wTet "rar-far, ar
ql <l o+ AT XA IEIT B3 AT I <RI 9 geadRT uH & fog saa)
ATATHRYT G Bl g1 IRIY o & g aRT &d 2, 3rd: IelTcd T o7 37er@l
81, U8 UAP YHYel @ a2l ud gRReafaar v siftw wu @ Ay g
(wrar= fa. 1.9, 3159) (DB)...184

Penal Code (45 of 1860), Sections 420, 467, 409 & 120-B and
Companies Act (18 of 2013), Sections 439(1),(2), 436(1),(2), 441, 442, 435 &
445 — Applicability of Code — Held — There is no provision in Companies Act
which ousts the applicability of the provisions of Indian Penal Code. [Manoj
Shrivastava Vs. State of M.P.] «..207

qUS WIedr (1860 @71 45), €RTY 420, 467, 409 d 120—§1 v B+
I (2013 BT 18), €TIRTV 439(1),(2), 436(1),(2), 441, 442, 435 T 445 — Hledr
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& ggiogar — affaiRa — su= sferfaa § oar «ig Sudd F81 ol 9RdG™"
que dfgar @ Sudgl & yai<gar &1 91} &Yl &t | (FHis sfiarag f3. 9.9,
) ...207

Penal Code (45 of 1860), Sections 420, 467, 468, 471 & 120-B — See —
Criminal Procedure Code, 1973, Section 482 |Jai Prakash Sharma Vs. State of

M.P,] ...223
QUS UIEdT (1860 &T 45), €IRTV 420, 467, 468, 471 T 120—d — 7@ —
QUS FiH T Wfedl, 1973, €IRT 482 (W14 Y12 ¥l {3, 7.9, =) ...223

Practice — Order/Judgment of Court — Principle of Reasoning — Held —
Division Bench of High Court dismissed the writ petition cursorily without
dealing with any of the issues arising in the case as also the arguments urged
by parties — The only expression used by Court while disposing the case was
“on due consideration” and it is not clear as to what was that due
consideration — Courts need to pass reasoned order — It causes prejudice to
parties and deprive them to know the reasons as to why one party has won
and other has lost — Matter remanded back to High Court for decision afresh
—Appeal allowed. [Central Board of Trstees Vs. M/s. Indore Composite Pvt.
Ltd.] (SO)...1

ygla — =11y &1 MR/ [91g — aawyvfar &1 Rigra — sififeiRa
— I [T $1 s YIS 4 YHI § I gy el faare &1 wd
9HHRI §RT gaR R ddl &1 H FuerT fH far avad wu 9 Re arfaar
GRS &1 — BT FRIGT Sd GHI IRTAI §RT Ddol “qRIE, faaRuRia
freafda &1 ganT fear = 3R g wee T 6 98 9=e faar | forar s
FRIT AT — ATATAAT B HROT TR IIRT HAT IAAD & — I8 UADRI Dl
gfiae gH1d S1RT HIAT 2 TAT S8 S SR & A A dfaad swar 2 f&
U YHHR Siidl & GRT 8RT & — Sod AR &l 1 RR 4 fafreey a4 28
Aret yfadfa — arfiar AoR | ([@vge 918 e g fa. 9. $3R swifeie Ut
fa) (SC)...1

Prakostha Swamitva Adhiniyam, M.P, 2000 (15 of 2001), Sections 2,
3(b), 3(i) & 4(2) — Term “Land”, “Building” & “Apartment” — Held —
“Apartment” is a part of “building” and not the building itself — Section 2 of
Adhiniyam is applicable to “every apartment” in any “building” constructed
by promoter and not the land or building itself — Adhiniyam of 2000 intends
to recognize the right of ownership on an apartment and not on any land or
building — In present case, individual lease for apartment/s was permissible,
lease of entire land or building is not at all envisaged. [Samdariya Builders
Pvt. Ltd. (M/s.) Vs. State of M..P.| (DB)...16



34 INDEX

g&Its ¥qrfac SifEf=a9, 9.9., 2000 (2001 &7 15), &RV 2, 3(f), 3() T
4(2) — ¥ A, waT” T gHIe” — AMFEIRT — “gHIS”, “HaA" BT Ub
AN =, 7 {6 W@d 9a1 — JfFRE 3 ar1 2 yad e grT FRfa fedr «f “wa=
H "SR UBIS” o oIy yarsy @ am 7 f& @4 {fi serar wa+ 8g — 9+ 2000 BT
A T YPHIs W Wi & ISR S ATIAT USTH B BT M &l
2 a1 feet f srerar waw R T — aduE g A, yHiss /ysitsl o forg
AfFTd Ucer IR A1, Gyl A 3ferar 7a7 &1 ucer fNega i "Refeua
T 2 | (Gwefsar facsd ut. fa. () fa. 9.9, 3r=v) (DB)...16

Protection of Children from Sexual Offences Act, (32 of 2012), Section
3/4 —See — Penal Code, 1860, Sections 363, 366 & 376(2)(i) [Shiva Salame Vs.
State of M.P.| w12

& Frd Sravrerl & drcidl BT AXervT fEfAH, (2012 T 32), €T 3 /4 —
@ — S Ffedl, 1860, €TIRTY 363, 366 T 376(2) () (a1 wem fa. 7.9, 1)
GF12

Swayatta Sahakarita Adhiniyam, M.P, 1999 (2 of 2000), Section 56 &
57 and Civil Procedure Code (5 of 1908), Section 2(2) — Award by Arbitration
Council — Execution — Stamp Duty — Held — A decree is passed by Civil Court
in a suit on adjudication but Arbitration Council is neither a Court nor its
proceedings falls within the meaning of suit — Order/award passed by
Arbitration Council is not a decree as defined in Section 2(2) CPC — Section
56(4) of the Act treats the order of Council as decree only for purpose of its
execution by Civil Court — Stamp Duty is payable on execution of the said
award as per clause 11 of Schedule 1A of the Indian Stamp Act, 1899 (MP
amendment) — Impugned order set aside — Petition allowed. [Jehangir D.
Mehta Vs. The Real Nayak Sakh Sahkari Maryadit] .. *5

¥1gcd WEHINGT 194, 9.9, 1999 (2000 &7 2), €IIRT 56 57 U
Rifaer af@ar dfear (1908 &1 5), &%T 2(2) — AFEAEIT YRYG GIRT IJATS —
frgres — wery oo — iR — ¢ arq 4 =rfeilEa w o Rfda
RTAT §RT U fS31 uIRa &1 oIl @ uiq Areaerq uRue 9 dl (& <Irimed
2, 7 € Sue! srfarRar arq @ erf-aria amdt @ — Ao aRug gRT wika
AR /AT UH femt w181 8 oiar o gy 2(2) Ryd. ¥ aRwfya @ —
fSif @Y arT 56(4), TRYE @ MR &I ol & wU H daa Rifde ~maTe™
ERT I9@ {518 & yATeiA 8 A1l @ — WRAI- SRy e, 1899 (W.U.
WIEA) DT IATYA 17  Ts 11 & JJHR, Idd 3dls d IS R €Y
Yed < B — AT QY IR — ATFaST HeR | (SR ). dzar fa. <
R e a9 gger 7aifea) .. *5

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act
(33 of 1989), Section 3(1)(w)(i), Penal Code (45 of 1860), Section 354-A and
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Criminal Procedure Code, 1973 (2 of 1974), Section 438 — Anticipatory Bail —
Grounds — Held — Appellant and complainant working under CMHO
Shivpuri — Date of incident is 01.08.2017 whereas appellant was transferred
to Sagar and was relieved from office on 14.07.2017, thus appellant was not at
the helm of affairs at Government Hospital Shivpuri on date of incident —
FIR lodged on 19.05.2018 after delay of about 10 months — Delayed FIR is a
material fact — Prima facie, offence not made out — Appellant, a government
servant and his arrest may bring adverse departmental proceedings
prejudicial to his interest — Matter can be investigated without causing arrest
— Anticipatory bail granted with conditions — Appeal allowed. [Atendra
Singh Rawat Vs. State of ML.P.] ...168

srgqfaa sfa siv sgyfaa aeerfa (@rerar farn) sifEfaaa (1989
&7 33), €% 3(1)(S)(i). TUS TlFdT (1860 HT 45), &TIRT 354—F VT U HiHaT
\Ifedl, 1973 (1974 &7 2), €IRT 438 — 37 orar7a — 3menv — AffeifRa —
sifiereff gad uRard), W vo = 3, Rayd & < $riva — ge1 01.08.2017
31 2 wafe arfiareff &1 arR wmETaRa fear @ o iR 14.07.2017 H1
PRI A Iayad A1 =T o1, 3a: g feaia i srdianeil & urg e
fafecarera, REYH & A/mal 1 gdar 21 off — yer g yfid<, 19.05.
2018 B TSl AT AT, B9 10 A8 & fAdd & yvar — fadfaa yem wa
yfads ue difeas 92a @ — UM AT AR el g9dr — Irdianeff u@
AP GdS 2 AR US| AREIR) A S8 f2d &1 ufdad ©u 4 g4ifad «-d
g8U ufdgd fawriia sriarfzan &) o gadl @ — 997e 9 RRTaR) $1Ra fad
=T Ir=avoT fHAT SIT FhdaT @ — Al & Arer AFAH FHET U= DY T8 — hied
AR | (3= R wad fa. 9.9, ) ...168

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities)
Amendment Act (27 of 2018), Section 18-A, Criminal Procedure Code, 1973 (2
of 1974), Section 41 and Penal Code (45 of 1860), Section 26 — Amendment of
2018 — Procedure — Effect — Held — Amendment Act of 2018 nowhere restricts
procedure of Section 41 Cr.P.C., whereby, before arresting a person, police
officer must have “Credible Information” which is different from a mere
complaint and must have “Reasons to believe” which is different from mere
suspicion or knowledge that arrest is necessary — Provisions are still intact
and not taken away by amendment of 2018. [Atendra Singh Rawat Vs. State
of M.P.| ...168

sgqfaa wfa s sggfaa wewrfa (Fgr@ar [are) aeneT
ST (2018 BT 27), €1IRT 18—V, GUE U AT Aledl, 1973 (1974 BT 2), €IIRT 41
Uq qUS Wledl (1860 &T 45), €IIRT 26 — 2018 &1 AT — GIHAT — GHIT —
IFffeaiRa — 2018 &1 Gene st &8 Y a1 41 < 9.9, @) yfsear &t
frdfera 781 svar e e afdd o fRwaR &34 9 qd, gferd siftrer) a1
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" faregaira = gi= arfey <l f& 9= ¢ Rierd 9 {1 2 dor “favaa &
forg R B9 Ay < f$ A |@ag a1 98 9 S ARwar) smawas 2, 9
i1 @ — Susy 3l N Aifadpar @ AR 2018 & HegA gRT ge@ TE ™ 2|
(3rd~= g wraad fa. 7.y wsw) ...168

Scheduled Castes and Scheduled Tribes (Prevention of Atrocities)
Amendment Act (27 0f 2018), Section 18-A and Criminal Procedure Code, 1973
(20f1974), Section 438 — Anticipatory Bail —Amendment of 2018 — Jurisdiction
— Held — Although vide amendment of 2018, preliminary enquiry has been
dispensed with and power of investigating officer to arrest has been
reiterated, still the power of judicial review and power to grant bail u/S 438
Cr.P.C., if offence is not prima facie made out, is not curtailed and cannot be
curtailed by any Act. [Atendra Singh Rawat Vs. State of M.P.] ...168

sggfaa wrfa siv sgqfaa wrenfa (Grr@are fAawvr) e
I+ (2018 &7 27), €IIRT 18—V Uq U JliqT Wledl, 1973 (1974 &7 2), €IIRT
438 — 3T ST — 2018 BT "olerT — 3fereRar — afteaiRa — a=ify
2018 & WIMEA gRI, YRS oiig @ frfaa &t 18 2 3 ARward 2q s=awor
ARSI B wfda S e 17 2, a9 ), Al yors geear uRmy 1) 99747 B,
1R gAfdeie &1 2fdd ¢d aRT 438 T UH. & Advd ST Y& SIA DI
vifdd o5 T2 8 oIrcd) aor fed) srftrfs gRT &5 a2 @) o 9adi | (3w
Rig v9d 9. 9.9, 7<) ...168

Securitisation and Reconstruction of Financial Assets and
Enforcement of Security Interest Act (54 of 2002), Section 34 — See —
Constitution —Article 227 [Noor Mohammad Vs. State of M.P.] ...132

fadrar snfaar @1 afaygfasvor sitv g7ifeT aer gfasyfa fea &1 gadT
S (2002 BT 54), €T 34 — }@ — WIFET — =BT 227 (X Aswis fa.
1.9, 3159) ..132

Service Law — Appointment — Criminal Antecedent — Effect —
Appointment in Police Service — Held — Petitioner was convicted u/S 325 IPC
and in appeal he was acquitted on basis of compromise — As per dictum of
Apex Court, such acquittal did not fall under clean or honourable acquittal —
While considering the case of candidate for appointment in police force, his
criminal antecedents are required to be meticulously examined — Petitioner
not fit for appointment — Petition dismissed. [Pawan Vs. Stateof M.P.]  ...8

war fafer — fgfaa — sryenfeie ydqea — gara — Yfora dar 4 ygfaa —
AffERa — ardl &1 aRT 325 9184, & Favid cIvibg fear Tam om qen
Ifidl ¥ 9 GHSid & AR R SIad (A1 A1 o1 — qalsa A& &
JATRATTHR I&T SIHET, ATh—FR AT THAAYLT IV fFT & iasia 2] el
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— gferd 9o A Fgfad 2q sraelf @ yavor &1 fTar avd 999 99 suRIfrS
gdqcd ST aIDT A gdeor fHar Sem srufera giar @ — ar, ﬁgﬁﬂ$ﬁw
SUYFd T8I — ATt @R | (e fa. 9.9, 153)

Town Improvement Trust Act, 1960 (14 0of 1961), Section 52 & 87(c)(iii)
— See — Nagar Tatha Gram Nivesh Vikasit Bhumiyon, Griho, Bhavano Tatha
Anya Sanrachnao Ka Vyayan Niyam, M.P, 1975, Rule 3 & 5 [Samdariya
Builders Pvt. Ltd. (M/s.) Vs. State of M..P.] (DB)...16

TR GEITR =17 eI, 1960 (1961 BT 14), &IRT 52 T 87(¥1)(iii) — 7@

— TIY a7 I19 397 [ a i, &, wa-1 ar 3-q ava-rsil &1 qd-7
faa, 7.9, 1975, fA99 3 7 5 (Ancfsar facsd yr. fa. (7)) fa. 7.y, w=7)

(DB)...16

VAT Act, M.P. (20 0f 2002), Sections 2(1), 2(1)(a) & (d) — See — Entry Tax
Act, M.P, 1976, Section 3(1) [Idea Cellular Ltd. (M/s.) Vs. Assistant
Commissioner, Commercial Tax] (DB)...102

de siferfaas, 7.9, (2002 &7 20), RTY 2(1), 2(1)(T) T (&) — @@ — wder
oY Sfefraa, .y, 1976, €vT 3(1) (3nsfear Aegex fa. (\) fa. R
HrER, Haffad Saw) (DB)...102

Working Journalists and Other Newspaper Employees (Conditions of
Service) and Miscellaneous Provisions Act, (45 of 1955), Sections 13, 17(1) &
(2) and Recommendations of Majithia Wage Board, Clause 20(j) — Recovery of
Wages from Employer — Held — On recommendations of Wage Board, Central
Government notification issued on 11.11.2011 and as per clause 20(j) of
recommendations, three weeks period of submission of option by employees
expired on 02.12.2011 — Employee(R-3) was not even in employment on that
date as he was initially appointed on 01.11.2012 and hence clause 20(j) has no
application in case of R-3 — As per notified recommendations, the revised
wages and emoluments are higher than what is paid to R-3 which is in
violation of Section 13 of the Act of 1955 — He is entitled to receive revised
wages and emoluments — Recovery Certificate rightly issued — Petition
dismissed. [Rajasthan Patrika Pvt. Ltd. (M/s.) Vs. State of M.P.] 122

st YABIN 3N 3 GHGR—9F FHANT (dar &1 Id) v gaiof
SUTE AT, (1955 BT 45), TRTV 13, 17(1) T (2) TAT FASAT o7 9IS BT
Rre1Re), @'e 20(%) — frataar & worgdt &t avgefl — sifafaailRa — 3w 91 a1
RreIRen wR, i 11.11.2011 & 7 IR DI JRREIT A g3 =N
eI & @s 20(9) & ITAR FHARAT §RT fadey v &34 a1 0
dwre @ afd feA® 02.12.2011 B G B8 ¥ — S99 fafyr &1 sHEd
(gaeft %.—3) o= 7+ 927 o T fe 98 YRS U 9 faai® 01.11.2012
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3 Frgaa fear o &k s¥feg @s 20(9) &1 y@eff $.-3 S g 4 Dy
IS 81 © — JfeRyfaa ReiRe & sgaR, yadifda asrqdl e Suafern,
yaeff &.—3 &1 &A1 A A 4 e 2, Sl fF 1955 & s 3 arT 13
$T Jeaddd 8 — 98 YA Aorqdl T U Ut SR $T THAR B —
Tl g9 3fad wu 9 SR fear & — arfaer wilRsr | (rerem ufHer
gr.fa. (7)) fa. 7.9, 3<9) ...122

L L




n
THE INDIAN LAW REPORTS M.P. SERIES, 2019
(VOL-1)

JOURNAL SECTION
IMPORTANT ACTS, AMENDMENTS, CIRCULARS,
NOTIFICATIONS AND STANDING ORDERS.

AMENDMENTS IN THE HIGH COURT OF MADHYA PRADESH
RULES, 2008

[Published in Madhya Pradesh Gazette, Part 4 (Ga), dated 18th January, 2019,
page No. 63 to 66]

High Court of Madhya Pradesh, Jabalpur
No. B-6 Jabalpur, the 2nd January, 2019

In exercise of the powers conferred by Articles 225 of the Constitution of
India, section 54 of the States Reorganisation Act, 1956, clauses 27 and 28 of the
letters patent, section 3 of the Madhya Pradesh Uchcha Nyayalaya (Khandpeeth
ko Appeal) Adhiniyam, 2005, the High Court of Madhya Pradesh, hereby, makes
the following amendments in the High Court of Madhya Pradesh Rules, 2008,
Namely

AMENDMENTS
In the said rules,-
1. In chapter X,-

(1) in rule 24, published in the Madhya Pradesh Gazette,
(extraordinary) dated 07-06-2012 at page No. 532 (9), S.No. 10
(b)and 10 (c) are withdrawn which runs as under.

(b) after words “the name” & “address and” word “office” is
inserted.

(@) after words “address name” & “of the advocate” words
“phone numbers” are inserted.

After withdrawal of S.No. 10 (b) and 10 (c), the
following amendment are inserted in chapter X, rule 24 :-

(b) between words “High Court” & “the name”, the symbol

(1344

,” 1s inserted.

(c) between words “the name” & “address of”, the symbol &
words “, office” is inserted.
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(d) between words “address” & “of the advocate”, the words
“, phone number(s) and e-mail address (if any)” are
inserted.

(e) between words “the advocate,” & “for the Principal Seat”,
the words “if any,” are deleted.

After Amendments, Rule 24 of the Chapter X, shall be read as under :-

24.

The Registrar shall require the Central Government and all local
or other authorities under the control of the State or Central
Government operating within the territory of the State of Madhya
Pradesh to inform the High Court, the name, office address, phone
number(s) and e-mail address (if any) of the advocate, for the
Principal Seat of the High Court at Jabalpur and Benches at Indore
and Gwalior, who is authorized to accept service on their behalf.
Such information shall be maintained in the form of a Register and
shall be made available to the Bar. Whenever such advocate is
changed, intimation of such change shall be given to the Registrar,
who shall notify it to the Bar.

Provided that it shall not be incumbent upon any such local
or other Authority to authorize an advocate for accepting service
on its behalf.

2. In Chapter-XIII, after Rule 3, the following rule shall be added, namely:-
“3A. In application for restoration/review/recall/modification/
clarification of order or judgment passed in a main case, the Court may, at
any time, direct the office to attach the record of main case.”.

3. In chapter XVIII, in rule 18, in the end, before full stop, the following
words, figure and letters shall be inserted, namely:—

“printed on both sides on arecycled, 60 GSM paper”
4. In chapter XIX

(1

In rule 15, the para shall be renumbered as sub-rule (1) thereafter
following sub-rules shall be added namely:-

“(2)  AlJudgmentor an Order shall be typed/printed on both side
of a ledger paper of foolscap size, leaving a margin of not
less than 5 centimeters on the top and left and 2.5
centimeters on right and bottom.

3) It shall be printed using double space, font size of 14 and
font face Times New Roman.”;
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Inrule23,-
(a) Sub-rule (8) shall be renumbered as sub-rule (10);

(b) After sub-rule (7), the following sub-rules shall be added
namely:

“(8)  Such papers, in case of historical, sociological and
scientific value, as in the opinion of the Court,
should be permanently preserved.

(9)  Any original document relating to title whether it
has been admitted or not.”

In rule 24, in the second line between the words “a period of” and
the words “and shall”, the figure & word “12 years” shall be
substituted by the figure & word “4 years”

Inrule 26,-

(a) sub-rule (1), in proviso the words “shall not be destroyed”
shall be substituted by the words ““ preserved permanently”

(b) In Sub-rule (2), in clause (c), after the words “risk of the
party”, the words “and destroyed after 12 years from the
date of judgment” shall be deleted.

After sub-rule (6) of rule 28 of chapter XIX, the following sub-rule
shall be added namely:

“(7)  Such papers, in case of historical, sociological and
scientific value, as in the opinion of the Court, should be
preserved.

(8) Any original document relating to title whether it has been
admitted or not.”.

In chapter XXI,

(1

)

amendment published in the Madhya Pradesh Gazette,
(extraordinary) dated 30-07-2010 at page No. 802 (3), S.No. 9
providing that: “In chapter XXI, sub-rule (1) of rule 3 shall be
deleted”, is withdrawn.

Inrule 6, sub-rule (1) shall be deleted.

6. For form No. 4 (Chapter X, sub-rule (1) of rule 3), the following
Form shall be substituted, namely:
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“Form No. 4
(Chapter X, rule 3(1))
IN THE HIGH COURT OF MADHYA PRADESH
PRINCIPAL SEAT AT JABALPUR / BENCH AT INDORE/

BENCH AT GWALIOR
ClassofCase..........ccceuvnnne A\ S of 20...............
Appellant
Applicant L
Petitioner

Versus
Respondent
Non-applicant @ ..
Part A — Index
S.No. Description of Documents Annexure Page No. of the
No. Document
L i i e,
2 e e e e,
P
Part B — Chronology of Events
Date Event

Place: ...ccovvvneniinnnnne.
Date: ..coovvviinniinnnnnn.
(Signature)
Advocate for .............. ”
skoskoskoskoskosk
REGISTRAR GENERAL

High Court of Madhya Pradesh
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HIGH COURT OF MADHYA PRADESH DIGITIZATION OF
RECORDS RULES, 2018

[Published in Madhya Pradesh Gazette, Part 4 (Ga), dated 18th January, 2019,
pageNo. 67to71]

There is an urgent need to cope with the need for creation of user-friendly
database with features for text, context, keyword based searching and for purpose
of safe custody and creation of space for records. The digitization solution will be
an integrated web technology based solution capable of running seamlessly over
Intranet, Virtual Private Network (VPN) as well as on the Internet that allows the
High Court of Madhya Pradesh to scan and integrate all types of records,
Judgments/Orders and enable the end users to search quickly and
comprehensively across different media from the vast database available at the
High Court of Madhya Pradesh;

Therefore, in exercise of the powers conferred by Article 225 of the
Constitution of India, Section 54 of the States Reorganisation Act, 1956, clauses
27 & 28 of the Letters Patent, the High Court of Madhya Pradesh, hereby, makes
following rules for digitization of records of the High Court, namely:-

CHAPTER-1

1. Short Title.- These Rules may be called the “High Court of Madhya
Pradesh Digitization of Records Rules, 2018”.

2. Commencement.- These rules shall come into force with immediate
effect from the date of their publication in the official Gazette.

3. Definitions:-

(1) “Application software” means a program or group of programs
designed for end users. The application software includes
database programs, word processors, spreadsheets, etc.

2) “Digitization” means the process of converting analog signals or
information in any form into a digital and un-editable format that
can be understood by computer systems or electronic devices.

3) “Digitization of the High Court records” means conversion of
all physical files including Judicial records of disposed of,
pending and freshly filed cases, administrative records, ILR
publications, gazette notifications/publications, old books, all
registers etc. into digital form capable of being understand by
computer systems or an electronic device.
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(4)

)

(6)

(7)

(8)

©)

(10)

“Digitized/electronic records” shall bear the same meaning as
assigned under the Information Technology Act, 2000.

“Local Area Network” means a computer network that
interconnects computers in a limited area such as a home, school,
computer laboratory or office building using network media.

“Microfilming” means a film bearing a photographic record on a
reduced scale of printed or other graphic matter.

“Official” means the officer and employees of the High Court of
Madhya Pradesh.

“Physical Records” means and include records on paper of
(a) cases-pending or disposed of,

(b) administrative records,

(©) gazette notifications /circulars / publications,

(d) journals,

(e) books and

® registers etc.

“Repository” means a central place where data is stored and
maintained and this data comprises of collection of electronic
records.

The words and phrases not mentioned herein shall bear the same
meaning as assigned under the High Court of Madhya Pradesh,
Rules 2008.

CHAPTER-II

PRESENTATION OF MATTERS AT THE FILING COUNTER

4. Notwithstanding anything to the contrary contained in Rule 1, Chapter 11
of High Court of Madhya Pradesh Rules, 2008.

(1

)

Any main case, interlocutory application or any other document in
amain case may be presented at the presentation centre of the High
Court during working hours in soft copy (pdf format) by any party
or his recognized agent or counsel in person.

On such presentation, the advocate/party shall be given the facility
of listing of his/her case on next working day after removal of
default.



)

(4)

)

(6)

(1

)

3)

17

In case the advocates/parties are submitting the hard copy of paper
book the same will be scanned at scanning center by the scanning
team of the High Court or by the vendor appointed by the High
Court for the said purpose.

The scanned files and the soft copy shall be uploaded on the Server
added in the repository.

All subsequent orders, memo's, reminders, rejoinders shall be
appended/added in the scanned digital file either through scanning
process or digitally attaching the documents with the relevant
file/case.

Any additional amendment submitted later by the parties/
advocates at filing center either in the hard copy or soft copy shall
be tagged with the relevant file/case in sequential order.

CHAPTER-III
Preservation and Elimination of Records

All the original documents after digitization shall be returned to
the parties after giving them three months notice to receive the
documents and in case the parties do not collect the documents
within a period of three months, those documents shall be
destroyed in accordance with the provisions of Chapter XIX ofthe
Rules, 2008 under the general superintendence of the Registrar
(IT), by the Supervising Officer(s) as may be appointed by the
Chief Justice for that purpose. Record to be digitized and
preserved permanently in the un-editable digitized format.

Notwithstanding anything contained in Rule 23 to 31, Chapter
XIX of High Court of Madhya Pradesh Rules, 2008, Part A of
every case shall be digitized and preserved permanently in an
uneditable format under the general superintendence of the
Registrar (IT) and the Supervising Officer(s) nominated by the
Chief Justice.

The official digitizing the record of the High Court shall certify
that the entire judicial record as per sub-rule (2) of Rule 5 of the
given case has been digitized. The Supervising Officer shall then
as soon as possible give a certificate under his physical and digital
signatures, that the required entire judicial record of the given case
isavailable in the un-editable digitized format.
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8.

4) The scanned images of the judicial records after digital signature
of Supervising Officer(s) shall be kept in such format and in such
medium as may, from time to time, be specified by the Chief
Justice.

(%) The judicial records of the given case which has been digitized for
the period specified in Rules 23 to 31 of chapter XIX (records) of
the High Court of Madhya Pradesh, Rules 2008 in the physical
form.

After digitization of the disposed of cases, all the judicial records in the
physical form except the judicial record as mentioned in rules of the
chapter XIX of High Court of Madhya Pradesh Rules, 2008 shall be
destroyed and destruction shall be carried out from time to time as may be
necessary in accordance with the provisions of rules of chapter XIX of
High Court of Madhya Pradesh Rules, 2008 under the general
superintendence of the Registrar (IT) by the Supervising Officer(s) as may
be appointed by the Chief Justice for that purpose.

Notwithstanding anything contained in these Rules, all documents, other
than those required to be preserved in perpetuity in accordance with the
High Court of Madhya Pradesh Rules, 2008, may be eliminated after
being retained and secured in electronic form and after certification as
required by sub-section (4) of section 65-B of the Indian Evidence Act,
1872.

CHAPTER-1V

Digitization of Registers, Administrative Records, Others papers and

Publications :
Digitization of Registers & Administrative Records:-

(1) All the administrative records/files and Registers are to be
digitized and preserved permanently in the digitized form by the
Supervising Officer(s) as may be appointed by the Chief Justice
for that purpose and under the general superintendence of the
Registrar (IT). For the digitization of Registers related to judicial
branch, the digitization will be done by the Supervising Officer(s)
as may be appointed by the Chief Justice for that purpose and
under the general superintendence of the Registrar (IT).

(2) The official of the IT section digitizing the register shall certify
that the entire Administrative Records/Files and Registers have
been digitized. The Supervising Officer shall then as soon as
possible give a certificate under his physical and digital signatures
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that the entire Administrative Records/Files and Registers are
available in the digitized form.

The registers mentioned in part II of chapter XIX of High Court of
Madhya Pradesh Rules, 2008, which have been duly digitized and
certified by the Supervising Officer, shall be eliminated. The
destruction shall be progressively carried out from time to time in
accordance with the provisions of rule 42 (3) of chapter XIX of
High Court of Madhya Pradesh Rules, 2008 under the general
superintendence of the Registrar (Admin) and Registrar (IT). The
digitization of Registers related to judicial branch be done by the
Supervising Officer(s) as may be appointed by the Chief Justice
for that purpose.

The administrative records/files which have been duly digitized
and certified by the Supervising Officer, shall be destroyed. The
destruction process shall be carried out as per the directions of the
Chief Justice. It shall be done under the general superintendence
of Registrar (Admin), by the Supervising Officer(s) as may be
appointed by the Chief Justice for that purpose.

Notwithstanding anything contained in these Rules, all
documents, other than those required to be preserved in perpetuity
in accordance with the High Court of Madhya Pradesh Rules,
2008, may be eliminated after being retained and secured in
electronic form and after certification as required by sub-section
(4) of section 65-B of the Indian Evidence Act, 1872.

Digitization of all other papers:-

(1)

2)

3)

All the other papers as per directions of the Chief Justice shall be
digitized and preserved permanently in the digitized form under
the general superintendence of the Registrar (IT) by the
Supervising Officer(s) as may be appointed by the Chief Justice
for that purpose.

The official of the IT department digitizing the papers shall certify
that the entire papers have been digitized. The Supervising Officer
shall then as soon as possible give a certificate under his physical
and digital signatures that the said papers are available in the
digitized form.

All the papers which have been duly digitized and certified by the
Supervising Officer, shall be destroyed except the papers of the
current year which shall be preserved in physical form. The
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10.

11.

destruction shall be progressively carried out from time to time in
accordance with orders of the Chief Justice. It shall be done under
the general superintendence of Deputy Registrar (Judicial), by the
Supervising Officer(s) as may be appointed by the Chief Justice
for that purpose.

The Chief Justice may, from time to time, issue directions for effective
implementation of these Rules and Chapter XIX of “The High Court of
Madhya Pradesh Rules, 2008”.

Repeal and Saving:- High Court of Madhya Pradesh Digitization of
Records Rules, 2014, in force immediately before the commencement of
these Rules, are hereby repealed, in respect of matters covered by these
rules;

Provided that any order made or action taken under the Rules so
repealed shall be deemed to have been made or taken under the
corresponding provisions of these Rules.

A.K. SHUKLA, Registrar General
High Court of Madhya Pradesh




NOTES OF CASES SECTION

Short Note
*(1)
Before Mr. Justice G.S. Ahluwalia
Cr.R. No. 652/2018 (Gwalior) decided on 25 September, 2018

AATAMDAS ...Applicant
Vs.
STATE OF M.P. ...Non-applicant

A. Penal Code (45 of 1860), Section 327/34 & 323/34 and
Limitation Act (36 0f 1963), Section 5—Appeal — Condonation of Delay — Held —
Delay of 5 yrs. and five months in filing appeal against conviction — In
absence of sufficient cause for such default, specifically when applicant was
not in jail, Trial Court rightly dismissed the application for condonation of
delay — But, as co-accused has been acquitted by Appellate Court by raising
doubt on the very basic allegation made against accused persons including
present applicant, Court should have allowed the application u/S 5 of the Act
of 1963 on this ground — Delay condoned — Matter remanded back for
consideration on merits.

@. QUS ledr (1860 ®T 45), €T 327,/34 q 323 /34 Ud <
SITEIf a7 (1963 @7 36), &TIRT 5 — 3idlel — facid @& forv arwt — AfdfaeifRa —
qivRifEg @ fawg arfiar uvgd &=+ A 5 a¥ iR 5 318 &1 fadq — Saa afasa
g A« sRuT 3 guRerfa A, fafafds wu @ 99 smacs oo A T o,
faaror Ty A fade & fag 9wl g smas &l Sfud wu 9 @il fear —
frq, gfe srdiel =marera gr1 AffgaaTor, R adaE smdss e 2, &
fawg fHd TR o ANHAT 1R & WE IS1d gY We—3AMgad I qIvqad fHar
AT 2, YRTA Sl $H TR UR, 1963 & AATIH B &RT 5 & 3fciiad ATded
HYR AT A1fey o1 — faeiq a1 fHar m&ar — okl ) fFar f$3 e e
AT yfu e |

B. Criminal Practice — Benefit of Acquittal to Non Appealing
Accused—Held — Apex Court concluded that where the Court disbelieves the
entire incident/case, then the benefit of the same should be extended to the
non-appealing accused — It is well established principle of law that non-
appealing accused should not suffer only because of the fact that he could not
file the appeal.

. qIfvs® gl — sidfler T v+ ardd Sifgad &1 Ivglad &1 &g
— afafraiRa — waf=a =maem = fssffa fear @ 6 el e wqof
geHT / YOI UR fA%ary Hdl 2, 99 Sad I a1 Ui 9 S arel A e
31 N far s =nfy — a7 fafdr &1 geenfia Rigia @ 6 srfia 7 &=
AT B ATF 59 2T B SR & 98 Idiel U¥Jd el HR Gbl, Il T8l
U ARy |
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Cases referred :

AIR 2003 SC 2987, (1994) 2 SCC 568, AIR 2005 SC 268, AIR 2012 SC
2435,AIR 2003 SC 1439.

Anil Jha, for the applicant.
G.S. Chauhan, P.P. for the non-applicant/State.

Short Note
*(2)
Before Mr. Justice J.K. Maheshwari
W.P. No. 6953/2018 (Jabalpur) decided on 3 December, 2018

ARIF AQUIL ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

Backward Classes and Minority Welfare Department (Gazetted) Service
Recruitment Rules, M.P, 2013, Rule 6(1)(b) & (c) — Recruitment — Secretary —
Held — Post of Secretary, Minority Commission which is Class I gazetted
post, is to be filled up 100% by way of promotion from post of feeder cadre
and if such candidate is not available then by way of transfer of persons who
hold in substantive capacity such posts in such services — Respondent No. 4,
an Assistant Veterinary Surgeon, Class Il appointed as Secretary —Itis nota
case of promotion — Minority Commission is a public office created by
Statute on which a person possessing eligibility as prescribed in Rules can be
appointed and posted — In present case, neither respondent No. 4 possess the
eligibility nor the procedure followed is just — Appointment set aside —
Petition allowed.

eST 99 TAT Icqd &S HATVT 91T (rorgfaa) dar adf 499, 9.9,
2013, 77 6(1)({) 7 () — a7l — wfag — afafaiRa — dfaq, scoaes
JTANT &1 Ug, ol b Avfi—1 woufa ug 2, & BIst FrsT @ U8 ¥ 100%
eI @ SIRY w1 Smee qor afe gar srweft Sueer i @ a9 va aafaaar
P WA & WY ol Sad 491l # ¥ Ul &I wifeld &dar # &R d3d @
— yaff #. 4, b GeRD Uy w—fAafecas, Aoi—11 &1 Gfad & wu d
frgaa fear ar — g8 ugi=Ifa o1 yaHRol €] © — JAaq&D AT, S §IRI
gford g die sraie @ o wR sl § genfafea u=an are afea a1
FRIFd ud uqeer fear S 9&dr @ — ada yavr 4, 9 df yaeff &. 4 =an
Gl 2 1 2 Ul 31 T3 Ufshar = @ — FrRyfaa s — arfaer w9 |

Mukesh Kumar Agrawal, for the petitioner.

Girish Kekre, G.A. for the respondent Nos. 1 to 3.
Amit Khatri, for the respondent No. 4.

B.P. Yadav, for the respondent No. 5.
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Short Note
*(3)(DB)
Before Mr. Justice Sanjay Yadav & Mr. Justice Vivek Agarwal
W.A. No. 296/2016 (Gwalior) decided on 3 October, 2018

ASHA KUSHWAH (SMT.) ...Appellant
Vs.
STATE OF M.P. & ors. ...Respondents

A. Appointment — Panchayat Karmi — Eligibility & Suitability —
Held — Gram Panchayat was entitled to adjudge not only eligibility but also
the suitability of candidate — Eligibility is to be seen on the cut off date
whereas suitability can be adjudged even on date of consideration of
appointment — There was a criminal case pending against respondent No. 4
on date of adjudging suitability and hence has become ineligible —
Appointing authority was entitled to adjudge suitability of candidate on
touchstone of criminal antecedents — Impugned order set aside — Appeal
allowed.

@. frgiaa — garga &+l — grar a sygaadr — fHEiRa — a™
Yarad, I odd awaedfl ) urEar afed Sugamar W Al o9 @ fag
gPhaR oAl — urFar &I sifaw fafdr wr <@ s @fdy sefe Sugaaar &
frafea & far 53 s & fafs &1 §f =mafakia fear s aear 2 -
Syggadr FrATa & 3 fafer &1 yefl 5. 4 & Tvg @ <fdsd yaro
<ifqd o 3k gafery sura 8 1A @ — Fgfea yiter), sruviftie ydqa o
I wR el &1 Suyadar =rfARia s aear @ — nafa QY U
— el d9R |

B. Constitution — Article 226/227 — Appointment — Judicial Review
— Scope & Grounds — Held — An order of appointment is subject to judicial
review on ground of illegality, non application of mind and malafide — If
suitability of candidate has not been found to be proper by assessing
authority and reasons have been assigned for the same, that cannot be a
ground for judicial review.

o HIeErT — sgees 226 /227 — [Agfad — <& yaaldeiaT —
rfeT q srerv — aAffEiRa — Fgfea &1 s, sidedn, aRase &1 g =
f5d 9 9 sgHayriar & meR R =fie gafdared & arefia 2 — afe
el @1 Suggaar &1 fHraiRer yiter) grRT Sfaa w181 urm -ar @ 3k Su9a
forg srvr {1 2, 99 7 =l gAfdalied g smuR T 8 adar|

The judgment of the Court was delivered by : VIVEK AGARWAL, J.
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Cases referred :

AIR 1967 SC 1353, (1993) 2 SCC 429, (2016) 8 SCC 471, AIR 1964
Kerala 238, AIR 1972 Patna 93 (FB), AIR 1969 Allahabad 370 (DB), AIR 1975
SC446,2018 (2) MPLJ419.

Ankur Modly, for the appellant.
Praveen Newaskar, G.A. for the respondents/State.
Pratip Bisoria, for the respondent No. 4.

Short Note
*(4)
Before Mr. Justice Shailendra Shukla
M.Cr.C. No. 430/2019 (Indore) decided on 4 January, 2019

BABULAL & ors. ...Applicants
Vs.
STATE OF M.P. ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Section 311 & 482 — Recall
of Witness — Stage of Trial — Grounds — Application filed at the stage of final
arguments in a case which was 5 yrs. old — Held — Accused got the case
adjourned for final arguments for more than a dozen times — While
considering application filed u/S 311 Cr.P.C., Courts required to consider
interests of victims/witnesses and prosecution alongwith all accused —
Considering the concept of fair trial and interest of justice, a balance has to
be struck between the two contrasting interests moreso when application
filed at a very belated stage — Interest of justice also involves refraining from
giving undue adjournments which may become a necessary corollary, once
application u/S 311 Cr.P.C. is allowed — No error in impugned order —
Application dismissed.

QU HibAT Aledl, 1973 (1974 &7 2), €T 311 T 482 — W&l &1 §:
ATIT SITT — [AGROT BT Y54 — TR — b YdHRel 9 ol f& 5 aof g o,
sifow aaf & ysd wR, A< uywa fear mar — affeaiRa — sfgaa a1
3ifoH a@ @ folv ¢ <ol 9 AP IR UHIT A =i fAdr — S99, 3 oy
311 @ JFaiid Y& ATde WR fIaR Hd 993, AT gRT GHE IR Tor
@& are—ar fifsqal /aefRror g e & fedl R faar fear smEr
Jrufara @ — frsae fa=mor qen = faa @ Rigia 91 TR 9 &d gu, <1 fawm
fedl @ W& Agad 991 Usdl @ JAfPda} o9 JATded fafaafied ushd wR
g far a1 8 — < & fFa A sgfaa e <9 9 favd e W siadw e,
Sl U R T.UH. DI ORI 311 & 3aiid AAS Ao 8l 9N & dI% AAWSD
RO 91 W&HdT & — & fid e 4 $ig Ffe 7 — ard< @i |
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Cases referred:

LAWS (ALL)-2001-8-30, LAWS (P&H)-2001-8-30, LAWS (ALL)
2005-11-115, AIR 2016 SC 3942, AIR 2009 SC 1535, AIR 2005 SC 2119, AIR
2015SC3501,AIR 2015 SC 1206.

Amar Singh Rathore, for the applicants.
Rajesh Mali, P.P. for the non-applicant/State.

Short Note

*(5)
Before Mr. Justice Prakash Shrivastava
W.P. No. 2840/2017 (Indore) decided on 6 September, 2018

JEHANGIR D. MEHTA ...Petitioner
Vs.

THE REAL NAYAK SAKH SAHKARI

MARYADIT & anr. ...Respondents

Sawayatta Sahakarita Adhiniyam, M.P, 1999 (2 of 2000), Section 56 &
57 and Civil Procedure Code (5 of 1908), Section 2(2) — Award by Arbitration
Council — Execution — Stamp Duty — Held — A decree is passed by Civil Court
in a suit on adjudication but Arbitration Council is neither a Court nor its
proceedings falls within the meaning of suit — Order/award passed by
Arbitration Council is not a decree as defined in Section 2(2) CPC — Section
56(4) of the Act treats the order of Council as decree only for purpose of its
execution by Civil Court — Stamp Duty is payable on execution of the said
award as per clause 11 of Schedule 1A of the Indian Stamp Act, 1899 (MP
amendment)— Impugned order set aside — Petition allowed.

YIIIT GEHINGT fe-94, 9.9., 1999 (2000 &T 2), €IRT 56 T 57 U
Rifaer gfear dfear (1908 &1 5), €T 2(2) — AT YRYE FIRT 3IATS —
frgreT — ey Yoo — iR — @ g d <mafeiaa w fafaa
RTAT §RT U@ S UIRa &1 SIrell @ uiq Aredeerq uRve 9 dl & <Irmed
2, 9 € Sue! srfarRar arq o Aerf-aria amdt @ — Arearer kg gRT wilka
AR /AT UH femt w81 8 oiar o gy 2(2) Ryd. ¥ aRwfya @ —
fSrf= @Y arT 56(4), TRYE @ MR &I Sl & wU § daa Nifde ™
SRT I9a {18 & yAieiA 8 A1l @ — WRdI-I SRy e, 1899 (W.U.
WIEA) DT ATYA 17 & Ts 11 & JJHR, I4d 3dls d ISYIe R €Y
YPod < © — A& U AT YT — ATFADT HY[R |

Cases referred:
AIR 2007 SC 168, AIR 2002 Bombay 494.

R.T. Thanewala, for the petitioner.
None, for the respondent No. 1, though served.
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Short Note
*(6)
Before Smt. Justice Anjuli Palo
Cr.R. No. 3625/2018 (Jabalpur) decided on 3 December, 2018

LAWRENCE ROBERTSON ...Applicant
Vs.
SMT. VANI JOGI & anr. ...Non-applicants

Criminal Procedure Code, 1973 (2 of 1974), Section 125 — Maintenance
of Daughter — Quantum — Held — Trial Court granted maintenance to
daughter @ Rs. 15000 p.m. — Held — Daughter living separately with mother
since 2013 — For maintenance of daughter, not a single penny paid by
applicant/father, who is Class I Officer with net salary of Rs. 72,084 p.m. —
Just because daughter is living with her mother who is earning Rs. 36,076
p-m. would not provide a ground for applicant father to shirk from
responsibility of his own daughter —- Amount awarded is justified — Revision
dismissed.

qUS HldT Gfedl, 1973 (1974 &T 2), €RT 125 — YAl HT TXUGI90T —
7137 — AffEiRa — faarer =marera a3 g3 &1 ®. 15000 / — yfiwe o ) 4
TROTAIYoT g fear — afifreffRa — gt 2013 |, wrar & A1 yue w9 4@ W@
A 2 — g & wRomdiYer ?q 3nded / fan, ot f6 e g Aoft aiftrerd @
fSraeT 3g da9 ®. 72,084 / — UfATE €, 1 U 9 &1 Y &1 fHA1 — daa
safay f& g SE@) Jar & 49121 3@ W@ 2 Sl . 36,076 / — yfiwmg aifsia &
A 2, Ad<d far & forg SHa W@ @1 g3 3 =R @ 999 &1 3meR T8
BT — 3ATS $I 3 AR AT 8 — geor @i |

Cases referred :
(2015)6 SCC353,(1978)4 SCC70,(1997)7SCC7,(2015)2 SCC 385.

Ankit Saxena, for the applicant.
C.Veda Rao, for the non-applicants.

Short Note

*(7)
Before Smt. Justice Anjuli Palo
Cr.R. No. 2201/2018 (Jabalpur) decided on 18 December, 2018

MOHD. SHAFIQ ANSARI & anr. ...Applicants
Vs.
MOHD. RASOOL ANSARI ...Non-applicant

Criminal Procedure Code, 1973 (2 0f 1974), Section 125 — Maintenance
— Entitlement of Father or Mother — Liability of Major Daughter — Trial Court
awarded Rs. 750 p.m. as maintenance jointly against major son and
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daughter — Held — Father is entitled to claim maintenance from his children —
Apex court concluded that both son and daughter are liable to maintain their
father or mother who is unable to maintain himself or herself — Looking to
daily needs for an old person of 70 yrs. of age including health etc,
maintenance amount is not on higher side — Revision dismissed.

qUs UfHIT Afedl, 1973 (1974 &7 2), €RT 125 — GROIGIT — faar a7
qIAT B 8HGINT — TIvE YA BT 1T — FaaRYT <[-ITad « 99% g gd gl
3 fawg €Ydd ©U 9 MROMINY & ®U A 750 / — UfaTE wROT4IYoT g foar
— affraiRa — far s g=al @ AROTYIYoT &7 STaT S & fog gdeR @ —
Halza =ararery A frsefia fear 2 f& <141, gz 9 g3, sru= ¢ far ar wrar <
@I BT WROTYIVT R A J&H 2, BT AROTUIYY] &R & frg <l @ — 70 a9
IR & 9§ Afdd 31 TP Toxdil, e W@red sanfe i @ &1 t@d gy,
HROUYIYOT B AT AP TE & — YAIEToT TR |

Cases referred :
[1978] Cr.L.J. 600, [1983] Cr.L.J. 412, (1987) 2 SCC 278.

B.K. Shukla, for the applicants.
R.K. Tiwari, for the non-applicant.

Short Note
*(8)
Before Mr. Justice Subodh Abhyankar
Cr.A. No. 9/2017 (Jabalpur) decided on 24 October, 2018

MOTILAL DAHERIYA ...Appellant
Vs.
STATE OF M.P. ...Respondent

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section
8(C) & 20(b)(ii)(B) — Investigation — Procedure — Held — Sub-Inspector not
only lodged the FIR but had also carried out entire investigation including all
procedural formalities — Apex Court concluded that such practice creates
occasion to suspect fair and impartial investigation — Applying dictum of
Apex Court in present case, rights of appellant has violated by action of the
over zealous Investigating Officer who has taken upon himself to lodge the
FIR and to carry out the entire investigation as well, which cannot be
sustained — Conviction set aside — Appeal allowed.

g T9fer v AT gardt uqref eI (1985 &1 61), &vT 8(%H1) T
20() @) () — savor — gfar — affeiRa — Su—&aes 9 9 $9a gom
a1 gfdss g fHar sfew @yl srawer «f qr1 fear e a+f ufshares
AtraRean wmfia 8 — wafza ey 3 frefifa fear 2 & saa ugfa,
fTsueT Ud gsuTaRiEd =AWl R o BT HIRVT YIoid Bl © — |l od AT
D JATQY B JAATT YHRUT § AR S gY, ISR AW ARHRT B
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dRarg g1 Afiareff & ARGRT &1 Sevias g 2, = v gaar yfidss
TG HAT AR FYUT =0T YT HAT HI 379+ HuR o 2, o4 1w =81 <@
ST WHdT — qIuRife sTurd — ordidl w9 |
Cases referred:

2018 SCC OnLine SC 974, (1996) 11 SCC 7009.

Manish Datt with Chetan Jaggi, for the appellant.
D.K. Paroha, G.A. for the State.

Short Note
*(9)
Before Mr. Justice G.S. Ahluwalia
M.Cr.C. No. 26746/2018 (Gwalior) decided on 6 September, 2018

PREMNARAYAN YADAV ...Applicant
Vs.
STATE OF M.P. & anr. ...Non-applicants

Criminal Procedure Code, 1973 (2 of 1974), Section 439(2) —
Cancellation of Bail — Held — After the release of respondent No. 2 on bail, at
least three more criminal cases have been registered against him by police —
He misused the liberty granted — Bail earlier granted liable to be and is
cancelled — Respondent directed to surrender immediately before trial Court
—Application allowed.

QUS HIHAT Aledl, 1973 (1974 &7 2), €IIRT 439(2) — STHITd BT VGG BT
— IfrfEiRT — g@eff ®. 2 1 FHFEG R aad A > U, I gRT S9D
favg &9 4 o3 N9 3R <1fde® yavvr vollag fed T € — S99y &) 1
AT BT GRUANT fHAT — qd H U3 31 T8 9 3§48 (A oH A7 @
IR IGE B TE — gl &l acbTa ©U A ARy <rarad @ aue gador A
o forg FRRa fam 1 — smaes w9 |

N.S. Tomar, for the applicant.
RVS Ghuraiya, P.P. for the non-applicant No. 1/State.

Short Note
*(10)
Before Mr. Justice Sheel Nagu
W.P. No. 23805/2018 (Gwalior) decided on 30 October, 2018

RANJANA KUSHWAHA (DR.) ...Petitioner
Vs.
STATE OF M.P. ...Respondent

Constitution — Article 16(2) — Public Employment — Equality of
Opportunity — Held — After written examination, department exempted the
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requirement of holding viva-voce/interview as prescribed in statutory rules/
advertisement — State has ample power to relax the recruitment rules —
Action of State Government cannot be said to prejudice any candidate as the
change/relaxation in norms/rules does not adversely affect the right to be
considered in public employment — It is not a case where participation in
interview is waived for few and not for others thus no ground of
discrimination established — No interference called for — Petition dismissed.

wiagrs — sgq=es 16(2) — @& [AFlorT — §ATTAT &1 JTEX —
affreiRa — faRaa ofemr @ g, faam 3 #ifRes e /aEcer
ATNTIT B B, aegHar ot 6 s ot / fasmu= 7 fafka @, 4@ se
9SE B — Iod &l At frsl a1 Rifdra 9 @) vaia oifdd @ — o0 e
g @ 8 dRars 9 fedt srwaeft ot yfase yaa s1Ra gar a8 wer on
dodr ddife af~rEy /e § 9gdra / Rifrefiexor @ dre e 9 faar
H foag o &1 ¥R yfdea wu | ywifad a1 shar — I8 41 gaHRor 31
S8l §B & Y QigcdR &1 Aftredsr fHan 1 3R 3= & ferg <781 ara: favie
BT DI TR WTAT TE] — TEAYT ) Bl ATIITDHAT el — ATFADT W |

J.S. Rathore, for the petitioner.
A.K. Nirankari, G.A. for the respondent/State.

Short Note
*(11)(DB)
Before Mr. Justice S.C. Sharma & Mr. Justice Virender Singh
W.P. No. 15286/2018 (Indore) decided on 12 October, 2018

SAJNI BAJAJ (SMT.)(DR.) ...Petitioner
Vs.
INDORE DEVELOPMENT AUTHORITY & ors. ...Respondents

(Alongwith W.P. Nos. 14970/2018, 14971/2018,
15293/2018 & Conc. No. 2021/2018)

A. Lok Parisar (Bedakhali) Adhiniyam, M.P. (46 of 1974), Sections
3,4,5, 7& 17— Allotment of land & Lease Deed — Cancellation of — Competent
Authority — As per State Government notifications, all Rent Controlling
Authorities in township of Indore have also been delegated with powers to
function as competent authority under Adhiniyam of 1974 over the area in
which they are exercising jurisdiction — Impugned order passed by
competent authority — Further, competent authority not empowered to
decide the correctness of lease cancellation order acting like a Civil Court —
Order of eviction rightly passed under Adhiniyam of 1974 — Petition
dismissed.
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@. al® aRaiv (dg@dl)) Siferfa g, 7.9, (1974 7T 46), €11V 3, 4, 5, 7
d 17 — g7 &7 37dcT T ycel A& — BT IGITHYT — HeH YIErHNT — 15
WHR B JRRLARI & ITUR, 33 TR § @ wre1 FrRiFs yiftrernror
B 99 a7 ¥ w3 AfRrHRAT BT 91T Y @ T, 1974 © AfAFRH @ fafq
&9 yifrer) @& wu 4 f & v @ forv sfeaal gaar@aifoag @ 18 & —
afya e waw it g1 wiRa fear - swe aifaRaa, waw
g fafde <ImaTeaa & ©u § S Sd gY U B IGEHIUT B AR DI
wodn fafi¥aa o=+ 3 aerad 181 @ — 1974 & AW & iafa, dgell &1
ey Sfua wu @ wlka far 1 — arfaer @l |

B. Lok Parisar (Bedakhali) Adhiniyam, M.P. (46 of 1974), Sections
3,4,5, 7& 17— Allotment of land & Lease Deed — Cancellation of — Grounds —
Plot which was earmarked for hospital, allotted to petitioner through NIT —
Petitioner instead of constructing a hospital, started shopping/ commercial
complex — Flagrant breach of mandatory conditions of lease deed resulting
into cancellation of allotment order and lease deed — Petitioner has not
challenged the lease cancellation order before appropriate forum as per
liberty granted by this Court earlier — No case in favour of petitioner —
Respondent entitled to take possession of premises — Petitions dismissed.

. al® afwv (daadfl) siferfa, 7.9, (1974 T 46), €TV 3, 4, 5, 7
g 17 — Y7 &7 39T q yccl fdd@ — &7 VGBI — JTER — qEs Gl
fafearera 2q Fifea Rear T o, o o & @ weaw @ ard B anared
fear mar — gl A fafecaraa &1 i $9 @ goma, i/ arfrisaes
DI ARH fHAT — el f[Td@ BT T=us Tl & WS |/ & IRUMEHY
JATdS ATRY Yd Ucel fId®@ &1 IEHI0T — Al 74 yd # 39 ey gRT
Y B T3 WAAdT & JTAR AT BIRA & FHE USTT IGEHRYT D AT DI
gArdl T8 & 8 — AT & 9 | DI gHvT A1 — gaeft uRER &1 e A @1
FHAR © — ARSI @I |

The order of the Court was passed by : S.C. SHARMA, J.

Cases referred :

2012 (2) SCC 232, 2012 (1) MPLJ 53, W.P. No. 531/2005 decided on
20.11.2007, W.P. No. 8792/2010 decided on 23.07.2010,W.P. No. 11362/2010
decided on 03.09.2010, W.P. No. 14078/2010 decided on 08.11.2011 (DB), 2008
(4)MPLJ 338, W.P. No. 3962/2018 decided on 08.03.2018 (DB).

A.K. Sethi with Sumeet Samvatsar and G.M. Agrawal, for the
petitioner(s).

Purushaindra Kaurav, A.G. and Sunil Jain with Ambar Pare, for the
respondents.

Mini Ravindran, for the respondent Nos. 1 & 2 in Conc. No.2021/2018.
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Short Note
*(12)
Before Mr. Justice Vijay Kumar Shukla
Cr.A. No. 3334/2013 (Jabalpur) decided on 15 December, 2018

SHIVA SALAME ...Appellant
Vs.
STATE OF M.P. ...Respondent

A. Penal Code (45 of 1860), Sections 363, 366 & 376(2)(i) and
Protection of Children from Sexual Offences Act, (32 of 2012), Section 3/4 —
Medical & Chemical Examination — FSL Report — Held — As per medical
report, Doctor has found no injury either on the person of prosecutrix or on
her private parts and there was no sign of any intercourse — Doctor opined
that no definite opinion of rape can be given — Vaginal swab and
undergarment sent for chemical examination but prosecution failed to
produce FSL Report — No corroboration with medical evidence — Further,
Lady doctor who examined prosecutrix was not examined before Court —
Adverse inference has to be drawn — Conviction set aside — Appeal allowed.

@. QUE WIedr (1860 &T 45), €TIRTV 363, 366 d 376(2)() vd o fI®
3ravTENl & Tl BT VT fSfAaH, (2012 BT 32), €RT 3,/4 — fAfecdly a
vINIrIf® g¥leror — v vw.vel. gladeT — afufaeiRa — fafechy yftades @
IR, fafecae @1 Al @ TR Jar U @i R HIg dic 8]
firelt a2 fesdll SahT @ o1 faem ) off — fafecas &1 7a o1 fo T
1 dis F¥—a I T8 @ o1 GHdl — doEAd WY AT Iidd e
qdegr 2 Aol T U AT .U . Yfdes uvgd A A fawe a1 —
fafecdia wreg 4 o3 9yfec 98 — s@a afaRea, afzer fevcas a
IR BT gEvr fHar, &1 AR™TaT & aHe gNevr J8) fear war o —
gfaae frsed et s — siwfifs srarea — arfia A9 |

B. Penal Code (45 of 1860), Sections 363, 366 & 376(2)(i) and
Protection of Children from Sexual Offences Act, (32 of 2012), Section 3/4 —
Medical & Chemical Examination — Delayed FIR — Explanation — Held — After
the incident prosecutrix remained in the night with her mother and father
but did not disclose the incident — FIR lodged after more than 36 hours and
delay was not properly explained by prosecution.

. qUS Hfedr (1860 &T 45), €TIRTY 363, 366 T 376(2)(i) Vd o fire
STYvTErl | qrcidl BT GV SfSfIH, (2012 T 32), €RT 3/4 — f[AfdAT T
e gdleror — faafad g gaar gfaded — wediaeor — afifeiRa —
gl & yTdrd IR afy d gl Jrar don fiar & e @) kg gedn
gbe T2l DI — YW a1 ufadgd, 36 8¢ 9 3if¥re Gy ygard <ol far
a1 Ao g1 faee &1 Sfaa wu 9 wse 78 f&ar w™r or |
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Casesreferred :
2004 (2) MPHT 153, 1987 JLJ 681 (DB).

B.R. Vijaywar, for the appellant.
AdityaJain, Dy. G.A. for the respondent/State.

Short Note
*(13)
Before Ms. Justice Vandana Kasrekar
W.P. No. 22978/2018 (Indore) decided on 20 December, 2018

VIKRAM SINGH ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of 1994),
Section 40 — Removal of Sarpanch — Enquiry — On a complaint against
petitioner, SDO directed CEO to investigate the matter and submit enquiry
report — As per report, irregularities found against petitioner — Show cause
notice issued whereby petitioner filed reply, which was not found satisfactory
resulting in his removal — Held — Before passing order u/S 40, enquiry is
necessary — Such enquiry does not mean issuance of show cause notice, but
requires a detail enquiry where office bearer must be given opportunity to
examine and cross examine the witnesses — No such enquiry conducted by
SDO —Impugned order of removal quashed — Petition allowed.

YFIId TS U9 Y79 €G¥ToT SIEI4, 9.9, 1993 (1994 &1 1), &IRT 40 —
GvYg Hl 8CTgT ST — offd — A1l & faweg Rrerad uwx v St 3 1 @ 3.3
B A $T I HIA dAT o4 Ifads uxgd o<1 & ferg MR fear —
gfidsd @ IR, Il & fawg sitrafiaan urfl 18 — HRor garn Aifed
S fear s o ardl 3 Swx yvqd fear o gaiveeie T8 i’ 9 @
IRUTFRGSRY S gerAT 14T — AFFfFERT — aRT 40 @ 3iasta e wikd &3
@ Yd o4 3P & — Sad olld T 32 SRT a3l Afed TR A1 81
afewd fawga o4 srifea @ Srel usieerl &1 |iférn & udeer v yfaudieror
BT JTUR ALY AT ST A1fey — v Y 3 g1 UH) B Siia Garferd -2 &l
T$ — BRI Sl &I A& e frEfsa — afaer doR |

Cases referred:

L.L.R. [2009] M.P. 3067, 2003 (2) M.P.L.J. 112, 2001 (4) M.P.L.J. 364,
2015 (3)M.P.L.J. 104,2015 (3) M.P.L.J. 405.

Vivek Sharan, for the petitioner.
Pushyamitra Bhargava, Dy. A.G. for the respondent/State.
Amit Raj, for the intervener.
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LL.R. [2019] M.P. 1 (SC)
SUPREME COURT OF INDIA
Before Mr. Justice Abhay Manohar Sapre & Mr. Justice Navin Sinha
C.A. No. 7240/2018 decided on 26 July, 2018

CENTRAL BOARD OF TRUSTEES ...Appellant
Vs.
M/S INDORE COMPOSITE PVT. LTD. ...Respondent

Practice — Order/Judgment of Court — Principle of Reasoning — Held —
Division Bench of High Court dismissed the writ petition cursorily without
dealing with any of the issues arising in the case as also the arguments urged
by parties — The only expression used by Court while disposing the case was
“on due consideration” and it is not clear as to what was that due
consideration — Courts need to pass reasoned order — It causes prejudice to
parties and deprive them to know the reasons as to why one party has won
and other has lost — Matter remanded back to High Court for decision afresh
—Appeal allowed. (Paras13to 15)

ygla — =11y ®T 31: 9T/ [19(q — aayviar &1 Rigra — aifrretlRka
— S [T 31 s YIS 4 ybIer 3 I gy el faar &1 @
9HHRI gRT 9ar A d&f &1 W fuert & 991 =98 wu 9 Re afaer
GRS @1 — YHROT FRIGd BIA 9 AT §RT ddd g, faaRiuRia”
iftreafad &1 g foar ar i g we 9 6 a8 g=e fGar # foar s
RIT AT — ATATAAT DI ADHRYT AT YTRT AT IMALAS & — AT UHBRI Bl
gfiae Y19 SIRT ST 2 AT I= S HRVN & A9 9 dfad xar 2 & &l
U YR Sl 8 a%T 8RT & — Sod A-Tad &l 14 R 9 fafreay a4 28
At g i — ardfia Wi |

JUDGMENT

The  Judgment of the Court was  delivered by:
ABHAY MANOHAR SAPRE, J. :- Leave granted.

2. This appeal is filed against the final judgment and order dated 01.08.2017
passed by the High Court of Madhya Pradesh, Bench at Indore in Writ Petition
No.1046 of 2017 whereby the Division Bench of the High Court dismissed the
writ petition filed by the appellant herein and affirmed the order dated 06.09.2016
passed by the Employees Provident Fund Appellate Tribunal, New Delhi in ATA
No.214(8) 0f2015.

3. The facts of the case lie in a narrow compass and it would be clear from the
facts stated hereinbelow.
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4. On 19.05.2008, the appellantCentral Board of Trustees issued summons
under Section 7A of the Employees Provident Fund and Miscellaneous Provisions
Act, 1952 (hereinafter referred to as “the Act”) to the respondent-M/s Indore
Composite Pvt. Ltd. for non-payment of the Provident Fund contribution in the
year 2005-2006 on the wages lesser than the minimum wages prescribed for the
employees under the category of semi-skilled. The representative of the
respondent attended the enquiry and submitted that the Department has not
considered non-working days of the employees already furnished in Form 3 A for
the year 2005-2006 and there are some employees under the category of unskilled
whereas the Department has treated all of them as semi-skilled. The appellant,
after considering the aforesaid, by order dated 15.04.2010, directed the
respondent to deposit Rs.87,204/- within 15 days from the receipt of that order. It
was also stated that the above order under Section 7A is without prejudice to any
actionunder Sections 7C, 7Q and 14B of the Act.

5. On 21.01.2015, the appellant, in exercise of the power under Section 14B
of the Act, ordered the respondent to pay damages and allied dues of Rs.91,585/-
for the delayed payments from 01/2007 to 02/2006 to 05/2013.

6. Challenging the said order, the respondent filed an appeal being ATA
No.214 (8) of 2015 before the Employees Provident Fund Appellate Tribunal,
New Delhi. Vide order dated 06.09.2016, the Tribunal allowed the appeal and set
aside the order dated 21.01.2015 passed by the appellant.

7. Felt aggrieved, the appellant filed writ petition being Writ Petition
No.1046 0f 2017 before the High Court. The High Court, by the impugned order,
dismissed the petition.

8. The appellant felt aggrieved and filed the present appeal by way of special
leave before this Court.

9. The short question, which arises for consideration in this appeal, is
whether the Division Bench of the High Court was justified in dismissing the
appellant’s writ petition.

10. Heard learned counsel for the parties.

11. Having heard the learned counsel for the parties and on perusal of the
record of the case, we are constrained to allow the appeal, set aside the impugned
order and remand the case to the Division Bench of the High Court for deciding
the writ petition afresh on merits in accordance with law.

12. After setting out the facts, the Division Bench proceeded to disposed of
the writ petition with the following observations in its concluding paras which
read as under:
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“On due consideration of the aforesaid on the
basis of the fresh documents and affidavit for
taking additional documents on record, we
cannot direct the establishment to pay damages
for the period from March 2006-April 2010
when all these objections were not taken before
the learned Tribunal.

Considering the aforesaid, we are of the view
that the order passed by the learned Tribunal is
just and proper and no case for interference
with the impugned order is warranted.

The writ petition filed by the petitioner has no
merit and is accordingly dismissed.”
(emphasis supplied)

13.  In our opinion, the need to remand the case to the High Court has
occasioned for the reason that the Division Bench dismissed the writ petition filed
by the appellant (petitioner) cursorily without dealing with any of the issues
arising in the case as also the arguments urged by the parties in support of their
case.

14. Indeed, in the absence of any application of judicial mind to the factual
and legal controversy involved in the appeal and without there being any
discussion, appreciation, reasoning and categorical findings on the issues and
why the findings impugned in the writ petition deserve to be upheld or reversed,
while dealing with the arguments of the parties in the light of legal principles
applicable to the case, it is difficult for this Court to sustain such order of the
Division Bench. The only expression used by the Division Bench in disposing of
the appeal is “on due consideration”. It is not clear to us as to what was that due
consideration which persuaded the Division Bench to dispose of the writ petition
because we find that in the earlier paras only facts are set out.

15. Time and again, this Court has emphasized on the Courts the need to pass
reasoned order in every case which must contain the narration of the bare facts of
the case of the parties to the lis, the issues arising in the case, the submissions
urged by the parties, the legal principles applicable to the issues involved and the
reasons in support of the findings on all the issues arising in the case and urged by
the learned counsel for the parties in support of its conclusion. It is really
unfortunate that the Division Bench failed to keep in mind these principles while
disposing of the writ petition. Such order, in our view, has undoubtedly caused
prejudice to the parties because it deprived them to know the reasons as to why
one party has won and other has lost. We can never countenance the manner in
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which such order was passed by the High Court which has compelled us to
remand the matter to the High Court for deciding the writ petition afresh on
merits.

16. In the light of the foregoing discussion, we allow the appeal, set aside the
impugned order and remand the case to the Division Bench of the High Court for
deciding the writ petition afresh on merits in accordance with law keeping in view
our observations made supra.

17. We, however, make it clear that we have refrained from making any
observation on merits of the controversy having formed an opinion to remand the
case to the High Court for the reasons mentioned above. The High Court would,
therefore, decide the writ petition, uninfluenced by any of our observations,
strictly in accordance with law.

18.  With the aforesaid directions, the appeal is accordingly allowed and the
impugned order is set aside.

Appeal allowed

L.LL.R. [2019] M.P. 4 (SC)
SUPREME COURT OF INDIA
Before Mr. Justice Abhay Manohar Sapre & Mr. Justice S. Abdul Nazeer
Cr.A. No. 2393/2009 decided on 27 July, 2018

STATE OF M.P. ...Appellant
Vs.
GANGABISHAN @ VISHNU & ors. ...Respondents

Penal Code (45 0of 1860), Section 302 & 304 (Part I) — Injury — Intention
— Held — Deceased suffered single gun shot injury and entry wound was back
of his left thigh which shows that shot was fired from his back side — No
blackening, charring on exit wound but was present on entry wound which
shows that shot was fired within range of 6-8 feet — It can be inferred that
there was no intention of murder, if it had been so, injury could have been
caused on upper limb, above waist of deceased — High Court rightly
converted the conviction from Section 302 to one u/S 304 (Part I) IPC —
Appeal dismissed. (Para9)

qUS WIfedr (1860 @T 45), €T 302 T 304 (W7 1) — dlc — 391 —
AFFEIRT — Ja® 3 I DT el B (ha Al Ge DI IR YAV €19 ITD!
i) ST" & N8 B AR AT Sl 2T 2@ &6 Tell Sqs 68 3T 3R 9 Faril 15
off — e ure R SreluA, e T8l uRg ydwer 91 ux Sufkerd off ol
guridt @ f5 Mefl, 6-8 wic @ & & garht 18 off — ¥z fswfifa fear <
ol © & g1 &1 AR 21 o1, Afe U1 B4, dle, Jd& & R & SHUR,
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SN qId R HIRT I ST Fadl il — Swa ATATAT I RT 302 HIS.H. B
davta qivfifg &1 Sfaa wu ¥ uRafda & arT 304 (|1 1) 91.€ 9. @ siavfa
fooar — ardrer @R |

JUDGMENT

The Judgment of the Court was delivered by :
S. ABDUL NAZEER, J. :- This appeal by special leave is preferred against the
judgment dated 06.12.2006 passed by the High Court of Madhya Pradesh at
Indore in Criminal Appeal No. 1370 of 2001 arising out of SessionsTrial No. 197
of 2000 passed by the Additional Sessions Judge, Shajapur, Madhya Pradesh,
dated 4th December, 2001, wherein the High Court has set aside the judgment and
order of conviction of the respondents under Sections 302/149 and 325/129 1PC
against all the respondents except respondent No.1. The respondent No.1 has
been held guilty under Section 304 (Part-I) IPC and sentenced to undergo ten
years R.I. and fine 0of Rs.25,000/- and in default to undergo three years further R.1.

2. Briefly stated the prosecution case is that Dinesh (PW-1) and his brother
Rajesh (deceased) were in their field situated in the forest, for the purpose of
watching the crops. At that juncture, the accused persons reached over there
having lathis and swords in their possession except accused No.1 Gangabishan
alias Vishnu, who was having 12 bore gun and started assaulting Rajesh with their
respective weapons. Accused No.1 caused gunshot injury on the left thigh of the
deceased by 12 bore gun because of which he fell down on the ground. Dinesh
raised cry. However, no one came to their rescue. Somehow he managed to run
away from the scene of occurrence and disclosed about the incident to
Sidhnath,Ramsingh, Gopal Khati and Laxminarayan Khati. They all brought the
deceased Rajesh on a cot from the field and thereafter took him in a mini truck.
The deceased Rajesh became unconscious. The accused persons were also
causing damage to the standing crops of PW-1 by grazing their cattle and the
incident occurred because of the objection being raised by PW-1 in the morning of
the same day.

3. The police after registration of the crime and recording of the FIR (Ex.
P/1) prepared the inquest. Post mortem examination of the deceased was
conducted by Dr. Kapil Sahay (PW-7). The post mortem report is Ex. P/10. Dr.
Vijaysingh, PW-8 initially examined the deceased Rajesh, the same day and also
PW-1. Their MLC reports are Exhibits P/11 and P/12 respectively. Dying
declaration (Ex. P/4) of the deceased was also recorded by Tehsildar Shri
Purshottam Sharma (PW-2). After investigation, accused were charge sheeted for
the commission of offences under Sections 302/149, 325/149, 147, 148 and 440
of the IPC. Accused No.l was also charge sheeted under Section 30 of the Arms
Act.
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4. The trial court after undertaking a full-fledged trial found the accused
guilty under Sections 302/149 of IPC and sentenced them to undergo life
imprisonment and Rs.20,000/- fine and on default additional three years of R.1.,
two years of imprisonment under Section 325/149 of IPC and fine of Rs.2000/-
and on default one year additional R.1, three years of R.I under Section 440 of IPC
and fine of Rs.5000/- and on default six months additional R.I and except accused
No.1, rest of the accused were sentenced to one year of R.I under Section 147 IPC
and fine of Rs.500/- and on default two months of additional R.I. Accused No. 1
was further convicted under Section 148 IPC and Section 30 of the Arms Act and
was sentenced to suffer two years of R.I and fine of Rs.1000/- and on default four
months of additional R.I. and four months of R.I and a fine of Rs.1000/- and on
default four months of additional R.I respectively.

5. Feeling aggrieved, the accused approached the High Court by filing an
appeal. By the impugned judgment herein, the High Court set aside the judgment
and order of conviction of accused Nos.2 to 9 (respondent Nos.2 to 9). However,
respondent No.l has been held guilty under Section 304 (Part I) IPC and
sentenced to undergo ten years R.I and fine of Rs.20,000/- and in default to
undergo three years R.I in addition.

6. We have heard learned counsel for the parties. Learned counsel for the
appellant submits that the High Court has failed to appreciate the findings of the
trial court that the respondents who were nine in number and were armed with
sharp edged weapons, lathis and one of them had a 12 bore gun had come to the
spot of the incident with premeditation and common intention to assault and kill
the complainant and his brother and in this transaction of violence the brother of
complainant succumbed to gunshot injury inflicted by accused No.1. Therefore,
the court below was not justified in setting aside the sentence and conviction of
respondent Nos. 2 to 9. It is further submitted that the High Court was also not
justified in setting aside the conviction and sentence of the respondent No.1 under
Section 302 IPC and imposing lesser punishment of ten years of R.I under Section
304 (Part I) IPC. On the other hand, learned advocate appearing for the
respondents has sought to justify the impugned judgment of the High Court.

7. We have carefully considered the submissions of the learned counsel
appearing for the appellant-State and the learned advocate appearing for the
respondents. It is clear from the evidence on record that the deceased Rajesh
suffered only one injury on interior aspect of thigh, which was an exit wound.
Injury No. 2 was a gunshot entry wound on the back side of left thigh. There was
haematoma and fracture of thigh bone. Dr. Vijaysingh (PW-8) examined the
deceased and issued MLC report (Ex. P/11). He also examined PW-1 Dinesh,
brother of the deceased and found three contusions and one lacerated wound. In
the opinion of the doctor all the injuries were simple in nature except injury No.1
on the left forearm. PW-1, Dinesh is an eye-witness. PW-2 recorded the dying



LLL.R.[2019]M.P. State of M.P. Vs. Gangabishan@ Vishnu (SC) 7

declaration of the deceased Rajesh (Ex. P/4). It is evident from the statement of
PW-1, that he has given a general and omnibus statement about the assault upon
the deceased and himself by the accused. Accused No.1 was having a twelve bore
gun and the other accused were armed with lathis. However, the doctor's report
shows that deceased had sustained only one injury on the left thigh caused by
accused No.l. Neither the deceased nor PW-1 had any injury caused by sharp
edged weapon. PW-1 suffered fracture of left ulna bone and three simple injuries
caused by hard and blunt object but he has not pointed out as to which accused did
cause injuries to him. His general statement regarding participation of all the
accused with different weapons and causing injury to the deceased as well as to
himself is not duly corroborated by medical evidence of PW-8 and autopsy
surgeon PW-7, Dr. Kapil Sahay. The version of PW-1 is belied by medical
evidence. In the dying declaration the deceased has deposed that except Vishnu
Prasad (accused No.1) he was not knowing as to who had assaulted him but in the
same breath he has stated that he was assaulted by lathi by Chaturbhuj (accused
No.3) and Laxmichand (accused No.2). However, his version is not corroborated
by medical evidence as he did not suffer even a single scratch on his body except
fire arm injury.

8. It is necessary to notice here that the dispute between the parties arose on
account of entrance of cattle and causing damage to the crops, as well as use of
way in which deceased and PW-1 sustained injuries. Taking overall view of the
matter, the High Court has acquitted accused Nos.2 to 9. Insofar as accused No.1
is concerned, his overt act is fully corroborated by the medical evidence, as well as
the dying declaration (Ex.P/4). Though, PW-1 sustained injuries caused by hard
and blunt object but according to his version, he was assaulted by all the
appellants, whereas he sustained only four injuries and no injury was sustained by
him by fire arm or sharp edged weapon. Therefore, it would be difficult to fix the
liability for causing injuries to this witness by the respondents.

9. Insofar as the deceased Rajesh is concerned, he suffered gunshot injury
and entry wound was on back of his left thigh. This shows that the shot was fired
from his back side. There was no blackening, charring on exit wound. Blackening
and charring were present on entry wound which shows that the gunshot was fired
within the range of 6 to 8 feet. In view of the medical evidence, it would be easy to
infer that if accused No.1 was having intention to commit murder of the deceased
and used fire arm for that purpose, the injury could have been caused on upper
limb, above waist of the deceased but the part chosen for causing injury was the
back portion of left thigh. Thus, though the accused No.1 was not having intention
to commit murder of the deceased but the act was to cause bodily injury which was
likely to cause death. Therefore, the High Court found that he would be
responsible for commission of culpable homicide not amounting to murder
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punishable under Section 304 (Part I) of IPC. The High Court after scanning the
entire evidence also held that the respondents were not having an intention to
commit murder of the deceased Rajesh. We do not find any infirmity in the
judgment of the High Court.

10. Accordingly, the appeal is dismissed.
Appeal dismissed

L.LL.R. [2019] M.P. 8
WRIT PETITION
Before Mr. Justice Prakash Shrivastava
W.P. No. 4500/2017 (Indore) decided on 6 September, 2018

PAWAN ...Petitioner

Vs.

STATE OF M.P. & ors. ...Respondents
A. Service Law — Appointment — Criminal Antecedent — Effect —

Appointment in Police Service — Held — Petitioner was convicted u/S 325 IPC
and in appeal he was acquitted on basis of compromise — As per dictum of
Apex Court, such acquittal did not fall under clean or honourable acquittal —
While considering the case of candidate for appointment in police force, his
criminal antecedents are required to be meticulously examined — Petitioner
not fit for appointment— Petition dismissed. (Para7&12)

@. war fafer — fagfaa — syuvifers gydgca — garad — gfera dar 4
frgfaa — aifteaiRa — arh @1 arT 325 91.8.9. @ Ad(a qIvRig fear =
o7 a1 el § W FHSId @ IMUR UR IIVHE BT 11 &1 — Haf=a =R
P AQIATTAR Ia <IHfad, Are—ga) A1 Y0l Ifad & siaefa <18l
ardl — gferw 9o A FRfda 2 awefl @ gyovor &1 AR axd 999 s9a
ATRTS Ydged &1 riaT § uiervr fear s sriféra grar @ — arh, fFryfaa
@ fog Sugad €l — AT @i |

B. Constitution — Article 226 — Scope & Jurisdiction — Held — If the
screening committee constituted for such purpose finds the petitioner unfit
for appointment due to prosecution in criminal case, then this Court in writ
jurisdiction cannot act as an appellate authority and interfere in such a
decision, unless same is found to be palpably erroneous or de hors the rules,
regulations or settled law. (Para12)

. ieurT — sigweT 226 — it va sifereifear — aififeiRa —
Ife Sad A =g Tfed B« Afifd ardl &1 <1ids® yHvor § e &
HRYT R/ YTl 8 a9 I8 Ararad, Re afsreRar 4 e arfiel urfererd &
w9 # HR 98] B GhdT Ud Sad 10 # gxa&q 98] B Ghdl oid db [P d8



LLL.R.[2019]M.P. Pawan Vs. State of M.P. 9

Ffeyel a1 gease wu 9wl fafrer ar wenfia faftr 9@ seg 18
SITaT |

Cases referred :

(2016) 8 SCC 471, C.A. No. 4842/2013 decided on 02.07.2013 (Supreme
Court), C.A. No. 10613/2014 decided on 01.12.2014 (Supreme Court), W.A. No.
163/2009 order passed on 11.08.2017 (DB).

L.C. Patne, for the petitioner.
Pushyamitra Bhargav, for the respondents.

ORDER

PRAKASH SHRIVASTAVA, J. :- By this writ petition the petitioner has
challenged the order dated 6th June 2017, whereby petitioner has been declared
ineligible for appointment in the police services on account of prosecution in
criminal case.

2. The petitioner case is that he had participated in the selection for
appointment to the post of Constable and had qualified the written test and the
interview call letter was also issued and petitioner had downloaded information
showing that his posting unit is SP Narsinghpur but thereafter the impugned
communication was received by petitioner holding him ineligible for
appointment.

3. Learned counsel for petitioner submits that petitioner has already been
acquitted on the basis of compromise therefore, the petitioner cannot be denied
appointment on the ground of criminal prosecution.

4. As against this learned counsel for State has submitted that acquittal of
petitioner is not an honourable acquittal and case has already been examined by
the screening committee in terms of the judgment of the Supreme court, hence no
ground for interference is made out.

5. Having heard the learned counsel for the parties and on perusal of the
record it is noticed that crime No. 271/12 was registered against petitioner for
offence under Sections 323, 504 and 325 of IPC, trial of which had resulted into
conviction of petitioner for offence under section 325 of IPC and sentencing him 6
months imprisonment with fine of Rs. 1,500/-. Against the order of conviction
petitioner had preferred an appeal in which he has been acquitted on the basis of
compromise.

6. Supreme court in the matter of Avtar Singh Vs. Union of India and others
reported in (2016)8 SCC 471 has laid down the test and the criteria on the basis of
which the cases relating to appointment of candidates who have been prosecuted
in the criminal cases or who had suppressed the information of involvement in
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criminal case is to be considered as follows:

38. We have noticed various decisions and tried to
explain and reconcile them as far as possible. In view of
aforesaid discussion, we summarize our conclusion thus:

38.1. Information given to the employer by a candidate as
to conviction, acquittal or arrest, or pendency of a criminal
case, whether before or after entering into service must be
true and there should be no suppression or false mention of
required information.

38.2 While passing order of termination of services or
cancellation of candidature for giving false information,
the employer may take notice of special circumstances of
the case, if any, while giving such information.

38.3 The employer shall take into consideration the
Government orders/instructions/rules, applicable to the
employee, at the time of taking the decision.

38.4 In case there is suppression or false information of
involvement in a criminal case where conviction or
acquittal had already been recorded before filling of the
application/verification form and such fact later comes to
knowledge of employer, any of the following recourses
appropriate to the case may be adopted : -

38.4.1 In a case trivial in nature in which conviction had
been recorded, such as shouting slogans at young age or
for a petty offence which if disclosed would not have
rendered an incumbent unfit for post in question, the
employer may, in its discretion, ignore such suppression of
fact or false information by condoning the lapse.

38.4.2 Where conviction has been recorded in case which
is not trivial in nature, employer may cancel candidature or
terminate services of the employee.

38.4.3 If acquittal had already been recorded in a case
involving moral turpitude or offence of heinous/serious
nature, on technical ground and it is not a case of clean
acquittal, or benefit of reasonable doubt has been given,
the employer may consider all relevant facts available as to
antecedents, and may take appropriate decision as to the
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continuance of the employee.

38.5 In a case where the employee has made declaration
truthfully of a concluded criminal case, the employer still
has the right to consider antecedents, and cannot be
compelled to appoint the candidate.

38.6 In case when fact has been truthfully declared in
character verification form regarding pendency of a
criminal case of trivial nature, employer, in facts and
circumstances of the case, in its discretion may appoint the
candidate subject to decision of such case.

38.7 In a case of deliberate suppression of fact with respect
to multiple pending cases such false information by itself
will assume significance and an employer may pass
appropriate order cancelling candidature or terminating
services as appointment of a person against whom
multiple criminal cases were pending may not be proper.

38.8 If criminal case was pending but not known to the
candidate at the time of filling the form, still it may have
adverse impact and the appointing authority would take
decision after considering the seriousness of the crime.

38.9 In case the employee is confirmed in service, holding
Departmental enquiry would be necessary before passing
order of termination/removal or dismissal on the ground of
suppression or submitting false information in verification
form.

38.10 For determining suppression or false information
attestation/verification form has to be specific, not vague.
Only such information which was required to be
specifically mentioned has to be disclosed. If information
not asked for but is relevant comes to knowledge of the
employer the same can be considered in an objective
manner while addressing the question of fitness. However,
in such cases action cannot be taken on basis of
suppression or submitting false information as to a fact
which was not even asked for.

38.11 Before a person is held guilty of suppressio veri or
suggestio falsi, knowledge of the fact must be attributable
to him.

11
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7. The record reflects that respondents in pursuance to the directions of the
Supreme court in the aforesaid judgment and also direction in the case of
Commissioner of Police, New Delhi and another Vs. Mehar Singh in Civil Appeal
No. 4842/13 by judgment dated 2" July 2013 have constituted the screening
committee for examining such cases and in terms of the directions issued by the
Supreme court in the aforesaid judgment, case of petitioner has been examined by
screening committee which vide report contained in Annex. R-7 has found that
acquittal of petitioner did not fall under clean or Honourable acquittal and
petitioner was not fit for appointment in the police services.

8. The record further reflects that circular dated 5" June 2003 Annexure R-5
has been issued by Home Department specifying the cases which fall under
category of the moral turpitude and the offence under section 325 in terms of said
circular is an offence relating to moral turpitude.

9. That apart Supreme court in the matter of State of MP and others Vs.
Parvez Khan in civil appeal No. 10613/14 vide judgment dated 1" December
2014 in similar case relating to denial of appointment in a case of acquittal in
criminal case while rejecting the claim has held:

13. From the above observations of this Court, it is clear that a
candidate to be recruited to the police service must be worthy of
confidence and must be a person of utmost rectitude and must
have impeccable character and integrity. A person having criminal
antecedents will not fit in this category. Even if he is acquitted or
discharged, it cannot be presumed that he was completely
exonerated. Persons who are likely to erode the credibility of the
police ought not to enter the police force. No doubt the Screening
Committee has not been constituted in the case considered by this
Court, as rightly pointed out by learned counsel for the
Respondent, in the present case, the Superintendent of Police has
gone into the matter. The Superintendent of Police is the
appointing authority. There is no allegation of mala fides against
the person taking the said decision nor the decision is shown to be
perverse or irrational. There is no material to show that the
appellant was falsely implicated. Basis of impugned judgment is
acquittal for want of evidence or discharge based on
compounding.

14. The plea of parity with two other persons who were recruited
can also not help the respondent. This aspect of the matter was also
gone into by this Court in Mehar Singh (supra) and it was held :
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"36. The Screening Committee's proceedings have been
assailed as being arbitrary, unguided and unfettered. But,

in the present cases, we see no evidence of this. However,

certain instances have been pointed out where allegedly
persons involved in serious offences have been
recommended for appointment by the Screening
Committee. It is well settled that to such cases the doctrine
of equality enshrined in Article 14 of the Constitution of
India is not attracted. This doctrine does not envisage
negative equality (Fuljit Kaur (2010 (11) SCC 455). It is
not meant to perpetuate illegality or fraud because it
embodies a positive concept. If the Screening Committee
which is constituted to carry out the object of the
comprehensive policy to ensure that people with doubtful
background do not enter the police force, deviates from the
policy, makes exception and allows entry of undesirable
persons, it is undoubtedly guilty of committing an act of
grave disservice to the police force but we cannot allow
that illegality to be perpetuated by allowing the
respondents to rely on such cases. It is for the
Commissioner of Police, Delhi to examine whether the
Screening Committee has compromised the interest of the
police force in any case and to take remedial action if he
finds that it has done so. Public interest demands an in-

depth examination of this allegation at the highest level.

Perhaps, such deviations from the policy are responsible
for the spurt in police excesses. We expect the
Commissioner of Police, Delhi to look into the matter and
if there is substance in the allegations to take necessary
steps forthwith so that policy incorporated in the Standing
Order is strictly implemented."”

15. Having given our thoughtful consideration, we are of the view
that the Division Bench of the High Court was not justified in
interfering with the order rejecting the claim of the respondent for
recruitment to the police service by way of giving him
compassionate appointment.

10. The Division Bench of this court in the matter of Roop Narayan Sahu V.
State of MP and others vide order dated 11/8/2017 passed in WA No. 163/09 while
holding a candidate unfit for appointment for the post of constable, though he was
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acquitted in the criminal case, has held that:

13. In the present case, the employer has examined the case
of the appellant in the light of the Circular dated 5-6-2003
issued by the Department. It was found that the appellant
was involved in a case of theft of crown (MUKUT) from a
temple, the value of the aforesaid stolen property was more
than 40 lacs and the appellant was prosecuted in respect of
the offence punishable under sections 452 and 380 of the
IPC. The courts found that even though the stolen property
was recovered from the possession of the appellant, but
there was some discrepancy in the seizure-memo, Ex.P/4;
statement of the Investigating Officer (PW-6) and seizure
witnesses and, therefore, the appellant was extended the
benefit of doubt and he was acquitted. The competent
authority evaluated the entire matter in proper perspective
after going through the judgments of the trial Court as well
as the appellate Court and ascribed the finding that the
appellant has been granted benefit of doubt to the
discrepancies in the statements of witnesses. However,
considering the nature of the case and implication of the
appellant and taking note of the fact that he is not acquitted
on a clear finding of non-existing of guilt but has acquitted
him by extending the benefit of doubt and, therefore, he
was not found fit to be considered for appointment in the
Police Department in accordance to the requirements of
the Circular (Annexure-R/1).

14.Thus, the decision taken by the Department was not
mechanical, but it was a conscious decision after taking
into consideration the facts and circumstances of the case
in proper perspective. Further, if a candidate is to be
recruited to the Police service, he must be worthy
confidence of an utmost rectitude and must have
impeccable character and integrity. The persons having
criminal antecedents, would not fall within the ambit of the
said category. Even if he is acquitted or discharged, it
cannot be presumed that he can be completely exonerated.
[See: State of Madhya Pradesh and others vs. Parvez
Khan, (2015)2 SCC 591]

15.In the conspectus of the above discussion, we are of the
considered opinion, that there is no illegality or
impropriety in the decision taken by the respondents,
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denying appointment to the appellant-petitioner, the same
is in accordance with law expounded in Avtar Singh
(supra) and the findings ascribed by the learned Single
Judge are impeccable and deserve stamp of approval of
this Court.

16.In view of the aforesaid analysis, the inevitable
conclusion is that the appeal is devoid of any substance and
deserves to be dismissed and accordingly, we so direct.
However, in the facts and circumstances of the case, there
shall be no order as to costs.

11. Having regard to the aforesaid factual and legal position, I am of the
opinion that the respondents have not committed any error in passing the
impugned order dated 6" June 2017 holding the petitioner ineligible for
appointment in the police services.

12.  While considering the case of a candidate seeking appointment in police
force his criminal antecedents are required to be meticulously examined. If the
screening committee constituted for this purpose on the basis of applicable
criteria finds him to be unfit for appointment due to prosecution in criminal case,
then this court while exercising writ jurisdiction cannot act as an appellate
authority and interfere in such a decision unless the same is found to be palpably
erroneous or dehorse the rule, regulation or settled law.

13.  The impugned order has been passed after due examination of the case by
the screening committee and by following the directions issued by Hon'ble
Supreme court in cases of Mehar Singh and Avtar Singh (supra) which indicates
that a conscious decision by due application of mind has been taken by the
respondents which does not require any interference by this court.

14. Hence the writ petition is found to be devoid of any merit which is
accordingly dismissed.

C.C.Asperrules.

Petition dismissed
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I.L.R. [2019] M.P. 16 (DB)
WRIT PETITION
Before Mr. Justice J.K. Maheshwari & Mr. Justice Sujoy Paul
W.P. No. 9733/2017 (Jabalpur) decided on 1 October, 2018

SAMDARIYA BUILDERS PVT. LTD. (M/S.) ...Petitioner
Vs.
STATE OF M.P. & anr. ...Respondents

(Alongwith W.P. Nos. 2119/2016, 3665/2004,
10158/2017, 10406/2017 & 12898/2017

A. Constitution — Article 226 and Prakostha Swamitva Adhiniyam,
M.P, 2000 (15 of 2001), Sections 2, 3(b), 3(i) & 4(2) — Cancellation of Lease —
Validity and Legality of Lease — Held — Tender document, promoter
agreement and provisions of Adhiniyam of 2000 shows that license was given
to promoter/ petitioner to construct building and give first allotment to
persons of his choice and receive sale consideration for first time out of it —
Ownership of shops/ showrooms/chambers was to remain with JDA (lessor)
— Promotor had limited rights to nominate a party for execution of lease
deed, who will later become lessee of JDA who is entitled to receive transfer
fee—No right to execute lease deed of land accrued in favour of petitioner and
was clearly impermissible — Such unauthorized transfer of land in favour of
promoter dehors the tender document, agreement and Prakoshta Adhiniyam
and is void ab initio — Petition dismissed. (Paras 99,107,108 & 203)

®.  GIAET — o7 226 TIT YHI™S QI SfEf194, 9.9., 2000
(2001 ®T 15), &RIY 2, 3(d1), 3() T 4(2) — YSC BT VGTHYT — e &)
faferm=ar et derar — affaiRa — fAfagr sxad«, dWyade wIR w6 2000
@ Jferfad & Sude I8 gerid & & duads /Al &1, "a+ foEfor & forg qen
Al 4T B AfFTAT I U=l e 1 AR I Y IR fas) yfawd yra
& BY, IR U B T off — THMEl /WMEA /Al HT Wifid Ay
(dceTadl) & Ut ) BT AT — WUddd & 9y ucel fada & fsare= 2q fad
9HGR $I A B & forg Hifa aifrer 2, 91 919 A Si€iv &1 yecarR 9+
SR Sl f SEATRT YPodb UTW HRA Bl sDHaR & — ATl & Uel § A & ucel
fadre « fFroifea 3 &1 1Y AfeR giga &Y gar @ don we w9y 9
AL AT — YA ® D yel H 9 &1 U471 UTRIGHd s&aravvr, Fifasr s,
PR UG UHItS A9 § 9187 2 971 3IRA A B I & — A1t @il |

B. Prakostha Swamitva Adhiniyam, M.P, 2000 (15 of 2001),
Sections 2, 3(b), 3(i) & 4(2) — Term “Land”, “Building” & “Apartment” — Held
—“Apartment” is a part of “building” and not the building itself — Section 2 of
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Adhiniyam is applicable to “every apartment” in any “building” constructed
by promoter and not the land or building itself — Adhiniyam of 2000 intends
to recognize the right of ownership on an apartment and not on any land or
building — In present case, individual lease for apartment/s was permissible,
lease of entire land or building is not at all envisaged. (Paras106,107 & 108)

. gHIse Wqificq ferfaa, 9.9., 2000 (2001 &7 15), RTC 2, 3(d),
3() T4(2) — ¥ YA, “waT 7 gHIG” — AtfERT — B, HAA”
BT b 91T 8, 71 & @ wa=1 — AfSforam 3 arr 2 Syads grr fAfifa fasd «f
“HT H B YD © oY YA @ a1 A 6 @ i srerar waq ' — 9
2000 &1 AFTIH T YIS WR WIHE @ ARGR I A=1dT UG HIHA BT
AP wEdar @ aur fefl qfy serar W w o ad - adwe gawor A,
JHhIsS /Ydbitsl & oIy afaard ucer sg=d o1, SYvf A s7rar 99+ &1 ucer
fSeqa +f uRefeua 78 2 |

C. Nagar Tatha Gram Nivesh Vikasit Bhumiyon, Griho, Bhavano
Tatha Anya Sanrachnao Ka Vyayan Niyam, M.P, 1975, Rule 3 & 5, Town
Improvement Trust Act, 1960 (14 0f 1961), Section 52 & 87(c)(iii), Nagar Tatha
Gram Nivesh Adhiniyam, M.P. (23 of 1973), Section 2(j) and Revenue Book
Circulars — Nazul Land/Authority Land— Sanction of State Government—Held
— Nazul Land, unless notified, does not automatically gets vested in any
Authority or Trust — No transfer or disposal of Nazul/Authority land is
permissible without prior approval of State Government as mandated in
Rule 3/5 of Rules of 1975 — Petitioner failed to show any such notification
whereby character of land has been changed from Nazul/Government land
to Authority land — As per 1975 Niyam, no transfer through promoter
agreement is permissible — State and JDA were bound to act according to
statutory rules — JDA violated provisions of 1975 Niyam and Prakoshta
Adhiniyam-It amount to “malice in law”. (Paras 117t0 120 & 123)

T Y qor g FRer Refya gfaat, g8t waat aur e
GG BT FIF [799, 4.9, 1975, [F799 3 T 5, TI% GEIR 41 eI, 1960
(1961 ®T 14), €177 52 T 87(¥f)(iii), TIv TT T (4397 3fSIfrq%, 7.9 (1973 BT
23), &I_T 2(1) vq ¥rored GRa®T 9RYF — Toe A/ giferaer gfy — oy
TYBIY Bl Fopdl — ARFTEiRaT — aoer A, o9 9 & aftrgfaa 78 @1 e
2, 3uA g & fHet Y grfiravor srerar = # fAfga 9 8t @ — 5w wReR
® yd IHIeT & Q91 9 / UIitraRer {ff1 &1 B3 SEIARYT IAAAT A
=g TS @ ot fd 1975 @ ot & foret 3 /5 ¥ asiius @ — I Ol &g
Aftrgaer <eria 4 fawd @1 e gl &1 W@wy 9 /WA i 9
grferesRor Y § uRafeda fear 1ar g — 1975 & 9l @ IJUR, GYTd® BRI
® AEYH g Big SRV AT T8 & — ¥ Ud o€y b ol @
IR $RATS B =g 9= o — SIS A 7199 1975 vq gy ffaq &
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Sudel T Seaiad fear 8 — g “fafer siaefa fagy” &) wife # amar 2

D. Nagar Tatha Gram Nivesh Vikasit Bhumiyon, Griho, Bhavano
Tatha Anya Sanrachnao Ka Vyayan Niyam, M.P,, 1975, Rule 5-A— Tenant/ Sub
Lessees — Public Interest — Held — Petitioner admittedly given shops/
offices/showroom on rent but possession was not given to tenants by joint
signatures of JDA and promoter which was contrary to promoter agreement
read with scheme of Prakoshta Adhiniyam — For every transfer of
apartment, JDA was entitled to receive 3% of Collector guideline rate of
property — JDA was deprived of its benefits and also the amount of rent by
putting sub-lessees and licensees — Action is not only against JDA but also
against public interest—Impugned orders rightly passed. (Paras 160 to 168)

Y. TIY aer I AR fAefia gfaal gl waal aur s
avars &1 FIT (99, 9.9, 1975, [FI9 5—V — [BVI9qIR,/SY—4ceqIv —
dlafed — AfifEiRa — I 9 Wiad wU A gaH / SRTad /A6d 918 )
& g fHUITERT S Heoll WY U9 AYId® & HYId sxdeR] gRT =181 faar
T o1 o fb AYad® SRR Agufed yaiss fSifry &) @ & faudia or —
UHIS & UAP edlavvl & fery, SISy Gufcd @) doder gRT AN <& X &7
3% UTW B BT FHaR AT — IY—UCIRI qAT IFARTETRAT Bl IGHR, SISIY
Bl 3D ATHI aAT 9T i a1 A Y gfaa v@r i o — dRarE 9 dad JSIv
P faeg 2 dfcd Miafea & H favg & — mafia sy Sfud wu 4 wilRa |

E. Nagar Tatha Gram Nivesh Vikasit Bhumiyon, Griho, Bhavano
Tatha Anya Sanrachnao Ka Vyayan Niyam, M.P,, 1975, Rule 27(b) — Allotment
of Additional Land — Held — Precondition of applicability of clause (b) was
thatlargest plot is already held by a person who is claiming the adjoining plot
— On the date (19.05.2008), High Rise Committee meeting had taken place,
petitioner was not holding any such largest plot of land, thus there was no
occasion for Committee to recommend grant of additional land — Since the
grant of largest plot to petitioner vide lease deed dated 30.05.2008 stood
cancelled, very foundation of allotment of additional land became non-
existent automatically. (Paras 170,174 & 175)

&  TI% aor 7 APer [efya gfigl gsl, waeal aer =
TGI8y T I (799, 9.9, 1975, 739 27(d) — sifaRad gfa &1 sacT —
afifEiRa — Es () @) yarsuaar o qd ord a8 off f6 999 gs71 @€ ugd 9
31 9 fda & urd 81 Sl ol gU 'S $T <1a1 G W&l 2 — f&-1Td (19.05.2008)
P, I=d W AR @1 doa g3 oA, A=), YR &1 SIS VET 49 a7 'S
aTiRd 81 $xar o1, safay sfaRad qff ge™ f6d S &) Jgear &34 =8q
afifea & urg SIS @Ex A8 a1 — gfF fawpa e e 30.05.2008 & wregq
| A B HIH 99T @S U f6ar 91 ¥ge o e wn, sifaRed i @
JATE ST BT Hol TR Td: & ARTa T 2 T |
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E Administrative Law — Principle of Estoppel — Held — Principle of
estoppel is not applicable where huge public interest is involved — Petitioner
authorities acted in flagrant breach of agreement and Rules causing harm to
public interest and loss to public exchequer — No estoppels operates against
statutory provisions — Entire exercise initiated on application of promoter, he
cannot be held blameless. (Paras 148 & 158)

g gerrfe fafer — fager &1 Rigra — siffaiRa — faga &1
Rigia agi @] 7E) grar Wil g8< diefed wnfia g — I gifretRal @ xR
a1 FRAT ®1 9I& ©Y A |1 Hd gY dRAS ol 9 diefed & JoHa
TAT IASHIY Bl B Ugdl @ — I Sudell & fawg dIs fa9g yafda )
Bld — 9Yvl RIS GYddd D 3(da UR 3RH g3, S4 el affraiRa a2i
far Sir dad |

G. Constitution — Article 14 — Equality — Petitioner claimed that
JDA/State has taken no coercive action against other parties who has been
allotted land similarly — Held — It is settled law that Article 14 provides for
positive equality and does not permit negative parity and not meant to
perpetuate illegality — Further, petitioner failed to show that other parties got
lease deed executed in respect of “Nazul Land”. (Para 159)

. widerT — sigeee 14 — wHar — Al 9 < fear &
SIS /S 1 3 UETHRI @ fdeg o3 yfis® wRarg 81 @ g, o= 99+
w9 i ardfea a1 18 2 — afifraiRa — gz geenfua fafyr @ f& sg=8<7 14
YHRIHAS FHAT IUS T HIAT © U ASRIHD GHFAT I ATANT T21 <dl ©
AT AT HIRIH W@ B el @ — 9@ AfaRaa, ar< Iz <o § fawa <=1
& 31 ygeRI A A9 Y & ey A ucer faera &1 e & feran |

H. Contract Act (9 of 1872), Section 128 — Bank Loan — Principle of
Promissory Estoppel — Held — Execution of lease deed of land which was the
reason/foundation for grant of loan to SBPL, itself was contrary to law and
against public interest — Cancellation of such lease deed of land got stamp of
approval from this Court — Principle of promissory estoppels or Section 128
cannot be pressed into service in the case of this nature — No fault of JDA
withdrawing the consent/ undertaking given for loan — Decision of JDA is
taken in public interest and as per public trust doctrine — Petition by Bank
dismissed. (Para 189)

o, wafagr siferfaae (1872 &7 9), €TRT 128 — d'&% FvT — a7+ faqer &1
Rigra — sitafeiRa — 1 & ucer fada &1 e it & g didioa. a1
FEUT YGT B BT HRYT /TR o7, @4 fafer & faudia a=ar diefed « faeg
o — A & Iad ucel fId' & IGSHI Sl 39 AR A FJAIGT BT €Y
et a1 — 999 fagel & RIgid 12aT RT 128 &1 39 WHY & YHIOT § gAIT
H 98] T ST GbdT — 0T & fou <€) 18 Agafa / da6e 999 o9 § Si€Iv &1
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I3 <Y 98] — WSV &1 fafvg=ay arefea | forar = don e =ma Rigid &
ITAR B — 4P gIRT UK ATFAHT @RS |

L Interpretation — (i). Judgment & Precedent — Held — Supreme
Court concluded that a precedent is what is actually decided by Supreme
Court and not what is logically flowing from a judgment — Precedent relates
to the principles laid down or ratio decidendi of a case which does not include
any factual matrix of case — A judgment should not be construed as Statute —
Blind reliance on a judgment without considering fact and situation is not
proper — Further, a singular different fact in subsequent case may change the
precedential value of judgment. (Paral116 & 177)

(ii).  Separate Entity—Held —In a calculated manner, lease deed was
executed in favour of petitioner which is a separate entity for namesake —
Beneficiaries behind curtains are the same persons. (Para154)

(iii).  Premium Amount/Cost of Land — Held — License to construct
and payment of premium cannot be treated as payment of “cost of land” —
Amount of premium sought to be equated with cost of land is not only
misconceived but also amounts to misrepresentation — Inadvertent use of
words “cost of land” in some annexures will not alter the meaning of word
“premium”. (Para137)

(iv).  Fraud—Held - Petitioner, despite knowing the fact, that he has
limited right for construction and to receive sale consideration as one time
measure, he applied for execution of sale deed which was not at all envisaged
in tender or agreement to which he was the signatory — Conduct of petitioner
not free from blemish — Respondents established the plea of fraud/malice in
law with sufficient material. (Paras121to 123 & 126)

w). Terminology of Instrument/Document — Held — A loose
terminology used in instrument at some place is not determinative — To find
out real intention of parties, complete document needs to be read in light of
relevant statutory provisions to understand whatis decipherable from it.

(Para 99 & 105)

i fadaT — () fofa 3 gd =g — sitifaeifRa — Ssaaw =marea 1
frsftfa fear 2 & e yd =g 98 @ il a/kd 4 Swaad gred g1
fafaa fear smar @ 9 & ag ot fedt fofa @ arfes wu 9 e amar @ —
ud =, yfaurfea Rigia srerar yavor o fafreaa i) oM & smer 4 |96t
gidr & forad gaxvr &1 &g deare Afeed wnfie -8 & — va foofa &1
AT ST & ®U H L1 fobar o arfey — a2 ve gRRRerfal w faar
frd fa=m fvta w e 9§ o W o Sfaa 8 @ — gwe sifaRaa,
gEATqad! YHI0T H U IAddl =1 a2 Fvfa & =nf¥e goa &1 uRafda o=
BT 2 |
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@) guF fkaca — ffEiRa — v uRefeua < 4, ucer fada
&1 frsuTe el & uer § f5ar 1 o S A 9 & oY U gers s vaEdn
2 — R @ I8 & RafPer) # ad aafda & |

@ii) 9T R/ a1 e — afifeiRa — i & @
It a2 NIfW & YIrarE &1 i & Yo & I & wU H T8l J91 S
qaodl — N &) 01 B Y & JoI & aRIER a8 O, &I 9 dad Terd
I AT © dfed gaiuced &1 dife H + omar @ — {8 sfa=ial d4 "1 &1
HA' 2Me] BT IATETAT | YA “NRRET 2req &1 3ref aRafda 7 s

@v) ®yc— affEiRa — A A, I8 929 9 @ 9E9E & S
I U 9R $ SUAR & w9 d FHior = don fasa gfiwd ura a3+ 2q
AT AfreR 2, fapa fade & fsarea g ad<a far < f6 ffaer srerar
IR forad 98 swaeERsal o1 H fdeqa A uRefeud &1 o — Il &1 raRor
9T T8 — gyl 3 ue /fafy 7 fagy @1 aif¥yars gaf«a areflt & wrer
1fud far |

)  ferEa/qeardor st esqiadd] — AaffEiRa — foraa 4 €8 =
UR YY & I YTdel] JTURSD 81 8 — USBRI & dRdfdd AT BT Udl
M @ fay quf SEES &I EITd Sl SudEl & 3Tddld H UgH B
JMATIHAT © Al IUY Sl T Bl 3BT 2, SU GHST O 9O |
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ORDER
(01.10.2018)

The Order of  the Court was passed by :
SuJOY PAUL, J.:-These matters have a chequered history. The parties have
fought a long drawn battle in the corridors of the Court and the statutory
authorities.

2. M/S. Samdariya Builders Pvt. Ltd (SBPL) is aggrieved by the decision of
Jabalpur Development Authority (hereinafter referred to as "JDA") and
Government in cancelling the lease deed dated 30.05.2008 and issuing certain
consequential directions and orders whereas Bank of Baroda is aggrieved by
impugned orders because of which Jabalpur Development Authority (JDA) has
cancelled the permission to mortgage the property as a surety to the Bank against
the loan taken by SBPL. The tenants installed by SBPL are aggrieved because
before taking an adverse action/decision, they have not been heard. The petitioner
of Public Interest Litigation (PIL) is also partially dissatisfied by impugned orders
to the extent certain reliefs claimed by him were not granted.

WP-9733-2017.

3) In this petition, the petitioner M/s Samdariya Builders Pvt. Limited
(SBPL) has called in question the legality, validity and propriety of the order dated
27.6.2016 passed by respondent No.2, Jabalpur Development Authority (JDA),
the order of the State Government dated 19.6.2017 (Annexure-P/15) and the
consequential orders passed by the JDA dated 30.6.2017 (Annexure-P/36),
22.6.2017 (Annexure-P/36B & P/36C) and 11.7.2017 (Annexure-P/36D).
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4. Draped in brevity, the admitted facts between the parties are that pursuant
to an advertisement/Notice Inviting Tender (NIT) dated 16.7.2004 published in
"Dainik Bhaskar" and other newspapers, M/s Samadariya Builders (HUF) Ltd.
(Promoter) and other eligible parties submitted their tenders. The said NIT was
published in relation to a "Promoter Scheme" regarding Khasra No.13, 14/1 and
3/4, settlement No.773, P.C. No.25/31, Plot No.A1, area 41179 sq. ft. situated in
Civic Center, Jabalpur. The reserve price mentioned in the NIT was Rs.1500/-per
sq. ft. The promoter submitted its tender quoting Rs.1,799/- per sq. ft. which was
the highest rate quoted and hence accepted. The Tender Advisory Committee on
13.10.2004 (Annexure-P/3) recommended for acceptance of tender of M/s
Samadariya Builders. On the same date i.e., 13.10.2004 (Annexure-P/4), the
allotment committee made similar recommendation. The Board of JDA on
29.12.2004 (Annexure-P/5) accepted tender of the promoter. JDA informed the
said promoter about acceptance of tender on 01.05.2006 (Annexure-P/6) with
further direction to deposit 30% of premium amount of Rs.7,40,81,921/- within a
week which comes to Rs.2,22,24,306/-. The said promoter on 1.5.2006, deposited
the said amount and accordingly an agreement dated 1.5.2006 (promotor
agreement) (Annexure-P/7) was executed between JDA and the promoter.

5. As per promoter agreement dated 01.05.2006 (Annexure-P/7), the
promoter was required to deposit remaining installments of premium. The stand
of JDA is that by communication dated 18.12.2006 (Annexure-R/2/17), the said
promoter was directed to deposit the first installment of premium
Rs.1,48,16,204/- (due on 31.10.2016). It is followed by reminder dated 10.4.2007
(Annexure-R/2/18). On 01.05.2007, second installment of premium became due
against the promoter. On 26.10.2007 (Annexure-R/2/19), the promoter deposited
first installment of Rs.1,48,16,204/-. On 31.10.2007, third installment of
premium became due. Due to delay in depositing the installments of premium, by
communication dated 30.3.2008 (Annexure R-2/21), the promoter requested for
waiver of interest on delayed deposit of premium on the basis of note-sheet dated
01.04.2008 (Annexure R-2/22) which empowers the Chairman to waive the
interest. The promoter deposited second and third installments on 08.04.2008
(Annexure R-2/20).

6. The promoter by letter dated 09.01.2008 requested the JDA for providing
6240 sq. ft. additional land on the ground that the adjacent bigger piece of land has
already been allotted in his favour by the JDA pursuant to the "promoter
agreement".

7. The promoter preferred an application dated 23.5.2008 (Annexure R-
2/13) and requested for execution of lease deed in favour of Sarva Shri Ajeet
Samdariya and Kishore Samdariya, Directors of SBPL. The promoter preferred
two more applications on 23.5.2008 claiming that Rs.5,00,000/ - earnest money
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be adjusted towards last installments and Rs.25,00,000/- be released. In
furtherance of promoter's request dated 23.5.2008 for execution of a lease deed, a
note-sheet dated 24.5.2008 (Annexure-P/17) was prepared. On 30.05.2008,
Superintendent Engineer of JDA recommended for execution of lease deed with
certain modifications. On 30.05.2008, Chief Executive Officer (CEO) of JDA
directed for preparation of lease deed of land in the name of SBPL which was
executed on the same date. Later on, on the request of the petitioner, by document
dated 27.6.2008 (Annexure P/33), additional land of 6240 sq. ft. was allotted in
favour of the petitioner.

8. W.P.No0.7549/2015 (PIL) was filed by Shri Sushil Mishra before this court
seeking certain directions including direction to conduct an inquiry and take
appropriate action in relation to execution of lease deed and other issues, which
was disposed of by the Division Bench on 17.06.2015 by directing the appropriate
authority to conduct an inquiry into such allegations after hearing the stakeholders
and by recording reasons. Aggrieved by the said order, the petitioner filed RP-
703-15 on various grounds including the ground that before passing the order
dated 17.06.2015 in the said PIL, the review petitioner was not heard. However,
review petition was dismissed by order dated 15.10.2015 (Annexure P/9).

9. In turn, the CEO of JDA prepared the report dated 20.1.2016 (Annexure
P/16). This report was challenged by petitioner in WP No0.2506/2016 on the
ground that it was prepared without affording opportunity of hearing to the
petitioner. The Division Bench by order dated 18.2.2016 directed that CEO of
JDA is free to proceed on the basis of report dated 20.1.2016. However, before
taking any decision on the said report of CEO, JDA shall comply with the
principles of natural justice by giving opportunity to all the stakeholders including
the petitioner. The order can be passed after undertaking the aforesaid exercise.
On 18.7.2016 (Annexure P/11), JDA submitted its report in a sealed cover before
the Division Bench of this Court with a request that in view Section 74 of the MP
Nagar Tatha Gram Nivesh Adhiniyam, 1973 (for short "1973 Adhiniyam") the
report needs to be forwarded to the State Government for its decision. The High
Court permitted the JDA to submit its report dated 27.6.2012 (Annexure-P/12)
before the State Government. The State Government after hearing the petitioner,
passed the order dated 19.6.2017 (Annexure-P/15) and gave findings on certain
issues and consequently directed action to be taken against the petitioner. In
obedience of this order of State Government, the JDA passed the impugned orders
dated 30.6.2017 (Annexure-P/36), 24.6.2018 (Annexure-P/36A), 22.6.2017
(Annexure-P/36B), 11.07.2017 (Annexure-P/36D) and 07.07.2017 (Annexure-
P/36C). The lease deed dated 30.5.2008 and consent letter given to the Bank were
cancelled.
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Contention of petitioner/SBPL:

10. The first contention of learned counsel for the petitioner is relating to
legality and validity of lease deed dated 30.05.2008. The learned counsel for the
petitioner submits that after having paid the "cost of land", the petitioner got
absolute right of allotment and such right is not circumscribed by any restriction.
The lease deed executed in favour of M/s Dainik Bhaskar Annexure P/51 is
pointed out and it is urged that Dainik Bhaskar had offered the price of another
piece of land of the same scheme at the rate of Rs.1,930/- sq. ft. in the year 2008. If
this rate is compared with the rate offered by the builder/petitioner, it will be clear
that promoter had given a better offer. It is submitted that petitioner cannot be
treated as a mere "licensee" because entire cost of the land as a premium was paid.
The promoter was not merely asked to develop the property and then entrust the
property as a licensee. The promoter had absolute right of allotment and to make
the allotment to persons of his choice and receive consideration therefrom. In
exercise of this right, the promoter had every right to allot the shop/building etc. to
himself or to any sister concern as per tender conditions envisaged in Clause 9, 11,
26 and 28 of tender document (Annexure P/5) and promoter agreement. The
allotment of entire property by promoter in favour of present petitioner is
supported on the strength of said clauses and it is urged that present petitioner
became the first allottee. It is further canvassed that right of allotment includes
right to allot to a singular party or to more than one parties. This is permissible
because "singular" includes "plural". Section 5 of M.P. General Clauses Act and
judgment of Supreme Court reported in 2013 (15) SCC 193, (Govind Bala Patil
vs. Ganpati Ramchandra) is referred to in this regard. Shri Gupta by placing
reliance on the judgment of Full Bench of Allahabad High Court in ILR 1889 (11)
ILR All (FB), (Muhammad Sulaiman Khan vs. Muhammad Yaar Khan),; 1991 (3)
SCC 91, (G.B. Mahajan vs. Jabalpur Municipal Corporation) & 2003 (4) SCC
695, (Union of India vs. Shivdayal) urged that what is not prohibited, is permitted.

11. It is further urged that lease of the land is envisaged which can be gathered
from the format of lease-deed (Annexure-P/5) appended to tender conditions. The
format of the sample multi-storied apartment clearly provides for execution of
such lease deed. The agreement dated 1.5.2006 reiterates that the lease would be
executed in favour of the allottee. The sample sale-deed refers to The Madhya
Pradesh Prakoshtha Swamitva Adhiniyam, 2000 (hereinafter referred to as
"Prakoshtha Adhiniyam'"). As per Section 2, 3(i) and 4(2) of this Adhiniyam, it is
argued that the lease deed dated 30.5.2008 is in consonance with the mandate of
Prakoshtha Adhiniyam.

12. The impugned orders are criticized by contending that the term "land"
includes "building" which is evident from bare reading of Section 3(n) of
Prakoshtha Adhiniyam and Section 2(k) of the M.P. Land Revenue Code and
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Section 2(j) of M.P.Gram tatha Nagar Nivesh Adhiniyam of 1973. To support this
argument, judgments reported in 1988 (3) SCC 433, (P. Rami Reddy and others vs.
State of Andhra Pradesh) & 2014 SCC OnLine Cal 3497, (Ashok Kumar Jaiswal
vs. Ashim Kumar Kar) are relied upon. The submission of petitioner is that at the
time of execution of lease deed dated 30.5.2008, the shopping complex was
constructed upto five floors. The report of Lokayukt (Annexure-P/64) is referred
to for this purpose. The findings given in high rise committee report dated
19.05.2008 (Annexure-P/25) was attacked wherein as per spot inspection made
on 31.10.2007, a finding is given that construction upto ground floor had taken
place. The finding is said to be incorrect because report of Lokayukt (Annexure-
P/64) refers to the letter of Superintendent Engineer of JDA who opined that
construction of five floors were completed on 19.5.2008. Since construction upto
five floors was completed, lease deed was not only in respect of land but it
included the building constructed over such land. By placing reliance on para 7
and 11 of Additional Return of JDA, it is urged that JDA had admitted this fact.

13. The attention of this court is drawn on lease deed dated 30.5.2008 to
submit that it was executed in favour of present petitioner and not in favour of two
individuals namely; Sarva Shri Ajeet and Kishore Samdariya. The main
application dated 23.5.2008 shows that lease was sought to be executed in favour
of SBPL and said two persons signed every page of lease deed in the capacity of
Directors of the Company/SBPL. The entire correspondence after execution of
said lease deed was also made by petitioner with the JDA. Few communications
are filed by respondents themselves with A No.13223/2017 (Annexure-R/S).
Section 49 of Companies Act has no application, argued learned counsel for the
petitioner. The aspect of allotment is duly reflected in the accounts of the SBPL.
The argument of other side that property vests in the name of individuals and not
in the name of company is termed as "ridiculous".

14. Shri Nidesh Gupta, learned counsel for SBPL submitted that the stand of
official respondents is that there was a "fraud" committed in the matter of
execution of lease deed dated 30.05.2008 and on other aspects but this stand is
devoid of any basis. He relied on Section 17 of Contract Act, 1872 wherein 'Fraud'
is defined. He submits that the necessary ingredients to constitute fraud are totally
missing in the present case. The exception to Section 19 of said Act is also
relevant. Fraud cannot be urged where party could have discover such fraud with
due diligence. Reference is made to Order VI Rule 4 of CPC which requires a
pleading in this regard. It is pointed out that plea of fraud has been raised for the
first time in the pleadings of instant case and interior thereto, such plea has never
been raised. Since Shri J.P. Trivedi was signatory to lease deed (Annexure-P/16),
he cannot raise the plea of fraud being an OIC who filed his affidavit in support of
pleadings of JDA.
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15. To explain in detail, petitioner argued that fraud either in private of public
law, needs to be established in a particular manner. In absence of any
misrepresentation, suppression or concealment of any fact by the petitioner at any
point of time, plea of fraud is not available to the other side. The judgment
reported in 1992 (1) SCC 534, (Smt. Shrisht Dhawan vs. Ms. M/s. Shaw Brothers)
is relied upon wherein it is held that fraud is essentially a question of fact, the
burden to prove which is upon him who alleges it. He who alleges fraud, must
establish it promptly. The fraud in public law arises only from a deception
committed by a disclosure of incorrect fact knowingly and deliberately. The fraud
in public/ administrative law can arise only when there is a disclosure of incorrect
facts in the said manner. A non disclosure of fact which is not required by law to be
disclosed, does not amount to misrepresentation. Silence or non disclosure of
facts not required by law to be disclosed, does not amount to_misrepresentation.
The judgment reported in 2008 (15) SCC 166, (Elizabeth Jecob vs. District
Collector, Idukki & others) is referred to submit that a suspicion that there might
have been collusion and fraud is not proof of collusion and fraud. The onus is
clearly on the state to establish fraud or collusion. Bald plea of fraud is not enough.
The party who sets up a plea, must prima facie establish the same by placing
material before the Court, is the ancillary submission of Shri Gupta based on 2015
(2) SCC 424, (New India Assurance Co. Ltd. vs. Genus Power Infrastructure Ltd.)
Furthermore, 2012 SCC Online (Cal) 1440, (Mihir Kumar Maity vs. State of W.B.)
is cited wherein it is held that the party alleging fraud must specifically mention as
to who committed such fraud, upon whom such fraud was committed, when such
fraud was committed and where such fraud was committed. The particulars of
fraud are also required to be proved by producing evidence by the party alleging
such fraud in order to succeed their plea. AIR 41 PV 94, (4.L. Narayan vs. Official
Assignee of the High Court, Rangoon) is referred to submit that fraud like any
other charge of criminal offence, whether made in civil or criminal proceedings,
must be established beyond reasonable doubt. Bald assertions of JDA without
supplying particulars do not constitute fraud. A Division Bench judgment of
Bombay High Court in /Narsinghdas vs. Chandrakant] reported in AIR 1952
Bom 425 and judgment of Supreme Court in AIR 1951 SC 280, (Bishnudeo
Narain and another vs. Seogeni Rai and Jagernath) are referred wherein it is held
that mere averment of fraud is not sufficient. Fraud must be established as per
requirement of Section 17 (3) of the Contract Act. Breach of contract alone does
not lead to the conclusion that fraud had been committed thereby. This contention
isbasedon 1976 (1) SCC 311, (Shri Krishnan Vs. Kurukshetra University).

16.  The next contention of petitioner's is relating to concept of fraud
committed on a public authority vis a viz concept of fraud in a contract with public
authority. Argument advanced is that both cannot be assessed on the same
parameters of judicial review. In the case of the former, an order in excess of
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jurisdiction or contrary to the statute may give rise to malice in law and could also
give rise to issue of corum non judice. Conversely, it is argued when a public
authority enters into a contract, unless there is a violation of the statute and/ or loss
caused to the public exchequer, the notions of fraud as in the former cannot be
incorporated. 1959 (Suppl.) SCR 787, (C.K. Achutan vs. State of Kerala) is relied
upon in support wherein it is held that a contract which is held from government,
stands on no different footing from a contract held from a private party. The
judgments reported in 1988 (4) SCC 709, (Subhash Kumar Lata vs. R.C. Chhiba)
& 1993 MPLJ 1005, (Narayan Das vs. Bhagwan Das) cited by respondents are
mentioned and it is argued that Subhash Kumar was a case of suppression of
material fact by a tenant before rent controller and had nothing to do with a
contract by a public authority whereas Narayan Das was a case of false
representation before the Civil Court which is equally inapplicable.

17.  The judgment of M.I. Builders Pvt. Ltd. vs. Radheshyam Sahu, 1999 (6)
SCC 464 is tried to be distinguished by submitting that in the said case, contract
was given without tender for construction of an underground market whereas in
the present case contract was entered into after following the procedure.
Secondly, issue was about an unauthorized construction in the case of M.
Builders (supra). Shri Gupta and Shri Sanjay Agrawal further argued that
judgment of Vijay Shankar Shukla vs. Municipal Corporation Jabalpur (MP.
No.2861/89) cited by respondents is irrelevant as in that case, the agreement was
sought to be challenged on the ground that the same was opposed to various
provisions of law. In the instant case promoter i.e. M/s. Samdariya Builders
(HUF) had made an allotment of the property in accordance with the terms and
conditions of tender document as also the agreement dated 01-05-2006. There is
no illegality in the lease deed dated 30-05-2008. After execution of said lease
deed, the initial promoter aforesaid is not in picture at all. Hence, the said
judgment has no application in the present case. Lastly, it is urged that an
expeditious decision does not lead to presumption of fraud. 2003 (8) SCC 567,
(Chairman & MD, BPL Ltd. vs. S.P. Gururaja and others) is relied upon and
argued that when consultation/discussion takes place at different levels and
between different authorities, performing different functions under the statute,
the purpose of consultation stands satisfied. In the present case, Several
(sic : several) persons and authorities have processed the case of petitioner and
merely because it was done expeditiously, it does not indicate any malicious
action. Para 34 and 35 of said judgment were highlighted wherein it is held that
"undue haste" by itself would not have been a ground for exercise of the power of
judicial review unless it is held to be malafide. In such matter, the amount of time
taken is not important. The concern is not the merit of the decision but the decision
making process.
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18. The prayer of other side for invoking principle of lifting of corporate veil
is attacked in the teeth of conditions of promoter agreement which gives right to
the promoter to allot the land/building to himself. The promoter and present
petitioner are not one and the same legal entity. Reliance is placed on judgment of
UK Supreme Court in 2013 UK SC 35, /VTB Capital PLC vs. Internation Corp &
others].

19.  Inaddition, it is urged that the promoter or petitioner have not violated any
material term of tender conditions or the promoter agreement. Reference is made
to Clause 45 (Annexure P/7), Clause 11 (Annexure P/5) to contend that these are
not essential terms of the contract. Since no material condition of contract is
violated, impugned orders could not have been passed. Argument is based on
2016 (12) SCC 632, (Om Prakash Sharma vs. Ramesh Chand Prashar and
others); 2006 (11) SCC 548, (B.S.N. Joshi & Sons Ltd. vs. Nair Coal Services Ltd.
and others) & 2011 (7) SCC 493, (ITCLtd. vs. State of U.P. and others). The test
laid down by Supreme Court in ITC Ltd. (supra) is referred to, in support of
argument that no public interest has suffered in the matter of execution of lease
deed in question. The transferee acted bonafide and alleged violation of terms and
conditions does not have any ever lasting adverse impact on public interest.
Similar principles laid down in 2012 (1) SCC 718, (Union of India vs. Colonel
L.S.N. Murthy and another),; 2014 (8) SCC 804 (Jal Mahal Resorts Pvt. Ltd. Vs.
K.P. Sharma and others) & AIR 1963 SC 1417, (Banarsi Devi vs. Cane
Commissioner, U.P. and another) are also relied upon. In alleged violation of
clause 45 of agreement, JDA has not been prejudiced in any manner. The JDA
received 2% of premium amount annually. Thus, there was no adverse financial
implication on the JDA.

20. The stand of respondents in interpreting the terms of contract is criticized
by petitioner on the strength of 2011 (11) SCC 34, (4.P. TRANSCO vs. Sai
Renewable Power Pvt. Ltd. And others) & 1975 (1) SCC 199 (Godhra Electricity
Co. Ltd. And another vs. State of Gujarat and another). The interpretation
advanced by respondents is termed as incorrect and contrary to law laid down by
Supreme Court. The conduct of JDA shows that agreement was entered upon with
free will, the lease deed dated 23.5.2008 was duly allotted on the request of
promoter to a different legal entity i.e. petitioner. All the drawings and designs in
respect of G+7 floors have been duly approved by the JDA and Municipal
Corporation, Jabalpur. The High Rise Committee also approved the construction
of G+7 floors.

21.  The conduct of parties is always a relevant consideration submits Shri
Gupta on the basis of 2011 (11) SCC 34, (A.P. TRANSCO VS. Sai Renewable
Power Pvt. Ltd. And others) and 1975 (1) SCC 199 (Godhra Electricity Co. Ltd.
And another vs. State of Gujarat and another). The conduct of parties shows that
they acted in accordance with law.
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22. Rule of ‘contra proferantum’is referred to which shows that in the event of
ambiguity in the contract, the same must be read/interpreted against the maker of
document. This argument is pushed on the basis of 2004 (3) SCC 694, (United
India Insurance Co. Ltd. vs. Pushpalaya Printers) and 2009 (5) SCC 313, (Bank
of India and another vs. K. Mohandas and others).

23.  The second issue raised by petitioner is about giving of shops of
commercial complex on rent by SBPL in violation of conditions of Promoter
Agreement dated 01.05.2006.

24. The learned counsel for the petitioners laid emphasis on promoter
agreement dated 01.05.2006 and argued that there is no prohibition in the said
agreement that the petitioner cannot give shops/ offices/ chambers on rent to any
person. It was open to the allottee to either enjoy the property himself for running
his own business or allot it to other persons on rent. The right of J.D.A. arises only
if there is further transfer by allottee in which case, it i