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Arbitration and Conciliation Act (26 of 1996), Section 11 and Contract
Act (9 of 1872), Section 28 — Appointment of Arbitrator — Arbitral Dispute —
Limitation to invoke the Clause of Arbitration — Held — Apex Court concluded
that the contract which limits the right of parties to approach the Court,
would be void — In view of Section 28 of the Act of 1872, such a stipulation in
contractual obligation would not be valid and binding — Arbitrator
appointed. [Shakti Traders (M/s) Vs. M.P. State Mining Corporation]...1763

qregeed] JIN Yoig 1T (1996 BT 26), €1%T 11 9 WlA<T Jfef1a4
(1872 &7 9), €IRT 28 — HeI¥] B] [AYfad — Aregwery fddrq — Areqeey & &l
aciq ad & fery gfeftar — aififaeiRa — waf=a ~marea 7 fsesfta fear 2
& Y |fagr Sl 6 ~mared & 998 91 @ vEeRI @ IR & g st
2, I B — 1872 & ARIF™IH B gRT 28 Bl gReId @« gL, WidcHd
AT § 39 dRE b1 U Igay fIfr= ud qremer) @ s — HedRed

g | (wfeda gsd (A.) fa. gadl. e AT sRuiReF) ...1763
Arms Act (54 of 1959), Section 25(1) & 27 — See — Penal Code, 1860,
Section 307 [Kishori Vs. State of M.P.] ...1757
SITYET JITEITTIT (1959 BT 54), €IRT 25(1) T 27 — @ — TS Wiledl, 1860,
e77vT 307 (foreid) fa. 7.9, <153) ...1757

Civil Practice — Adverse Possession — Held — Plaintiff cannot claim
declaration of title on basis of adverse possession — Plea of adverse possession
can be considered only as shield/defence by defendants to protect their
possession. [Ramayan Prasad (Since Deceased) through L.Rs. Smt. Sumitra
Vs. Smt. Indrakali] ...1707

Rifaer ggia — gfadge wear — sififaiRa — ardl ufdaa sl & smaR
YR ¥ DI VU BT QAT A8l HR Ghdl — Ufdaed deol & 3Afiara &l
gfIardiTeT §RT 96 deol & GREAV Bg Pdd ld /9919 & ®U A fdar A
forar S wdar @ | (Rrmraer yare (4d o) grn fafere gfafier shad g fa.
el sadell) ...1707

Civil Practice — Cause of Action — Maintainability of Suit — Held — It
cannot be said that if suit is time barred for declaration of title, then later on,
a suit for perpetual injunction based on possession cannot be filed, as both
have separate and distinct cause of action. [Ramayan Prasad (Since
Deceased) through L.Rs. Smt. Sumitra Vs. Smt. Indrakali] ...1707

Rifaer ugfa — dare 8q® — aiq @1 glyvfigar — affEiRa — ag a8
ST ol &bl fe afs @@ &) givon & fag arq w93 g afvfa 2, af 919 4,
Peol UR TR AT AT & fAY TP 18 U <181 far o daar, Fife
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Tl 4 gys R =1 915 2@ © | (‘MY gdre (Yd qad) g1 fafte
gfafafer st g fa. sfiad saael) ...1707

Civil Practice — Limitation — Held — There is no evidence to prove the
fact that in 1983, transfer of land by State Government to Trust, which was
taken place on paper, was in the knowledge of the Appellant/plaintiff — Trial
Courtrightly held that, suit is not barred by time. [Adarsh Balak Mandir Vs.
Chairman, Nagar Palika Parishad, Harda] ...1717

Rifaer ggfar — gReiam — aififeiRa — s@ a9 &) wifsd w3 3g &13
|1 8] @ 6 1983 A, WY WXHR §RT M &I {fA &1 3iaxvl, Sl f6 srra
W foar ar o, srfiareft /ardl @ a9 9 o — faaRer =marew 1 Sfud wu «
IffeiRa fear fe, are wwa grr afvta 18Y 2 | (et arae w@fex fa. aa=AT,
TR yrferaT URYg, 8¥31) ...1717

Civil Practice — Title — Adjudication & Jurisdiction — Held — Entry in
revenue records is not a document of title and Revenue authorities cannot
decide the question of title. [Vedvrat Sharma Vs. State of M.P.] ...1639

Rifder ygfa — & — ~rafaviaT a sifSraiear — aftifaeiRa — woa
IfrawEn ¥ yfafle, g6 o1 th AW A8 & a7 oied YTISreRIET, 86 &
g3+ &1 fafreay 98 &% 9ad | (A<ga it fa. 9. v <) ...1639

Civil Practice — Title — Held — Suit land was not given on lease or as a
gift — As per evidence, permission was given for lying fencing and further
exchange of some part of land with another land of the government, do not
confer any right of appellant/plaintiff on suit land — No document of title
produced by appellant to prove the title — Suit for declaration of title rightly
dismissed — Appeal dismissed. [Adarsh Balak Mandir Vs. Chairman, Nagar
Palika Parishad, Harda] 1717

Rifaer ggfa — &a - afifeiRa — arq ff 9ec R 3fer@Er g @wy
T8l €1 8 off — |igy R, AR 9Ts oI a1 s9s AfaRed I & £
R BT ERBR DI 3= A S A1 AU S = ol 13 off, &l & a1
A u= srdictreff /ardl &1 $ig ISR ygad T8 Hdl — diarelf grRT v+
P Bl AIAd B & [IU 8P BT BIg Ao UK ol (HAT AT — 8 B
"y & forg arg Sfua wu @ @iRs — srfie wilRsr | (smeet qoa wfex fa.
AAW, TR Urferdt uRE<, 8aT) ...1717

Civil Procedure Code (5 of 1908), Section 80(1) & (2) — Notice —
Maintainability of Suit — Held — Suit was filed after taking permission u/S
80(2) CPC which was never further challenged and attained finality — No
requirement of notice u/S 80(1) CPC — Suit is maintainable. [Adarsh Balak
Mandir Vs. Chairman, Nagar Palika Parishad, Harda] 1717
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Rifaer afear wfear (1908 &7 5), €RT 80(1) T (2) — Mfcw — arg &t
giyofiyar — affEiRa — RIY.E. 31 aR1 80(2) & siald gafd |1 & ygarq
qre &Aoo T o 5 3t o gEkdh 8 ) g off g suA sifamar
T &R ofl — RL9.9. @ a1 80(1) @ 3favia Aifed @) &g mazasmar g —
are giyefi 2 | (eneet 91w #fer f3. 2ai+, TR urfersr ulRyg, &van)

.. 1717

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966,
Rule 27, Civil Services (Leave) Rules, M.P. 1977, Rule 24(2) and Fundamental
Rules, M.P., Rule 17 A — Unauthorized Leave/Willful Absence — “Dies Non” —
Effect — Held — Treating the period of unauthorized absence/leave as “dies
non” does not result into break in service and thus seniority is maintained —
Fundamental Rule 17A is without prejudice to Rule 27 of 1966 — Order,
treating the period of absence as “dies non” is only an accounting and
administrative procedure to avoid break in service in terms of Fundamental
Rule-17 A and thus it is partly in favour of petitioner and cannot be treated to
be punitive and stigmatic order — Impugned order does not suffer from any
error. [Shailendra Vs. State of M.P.] ...1663

fifaer Gar (affavor, faaFvr siv sfie) a5, 9.9 1966, a9 27,
Rifaer dar (3rasrer) (9, 7.9, 1977, (39 24(2) ©ad sienvga a9, 9.4, a9
17 U — JYIfegd qaIer,/ SrgsiaY guikelfa — “serd fe1 — g91d —
affeiRa — sutfrea srqufRerfa / saarer @ s@fr &t el fa st
S &1 yReTH |41 § e 8] ghdr iR safery assdr sraw &l ol @ —
Heva M 17 €, 1966 & 1 27 W= Ufase ywmE & fa=m @ — srquReafa a1
afer Bl B &7 © wu d GHS WM BT AR, Yoqd EH 17-¢ B
fFrdeAl 9 991 4 "au™ 9 999 @q US @l ¢d yendfae ufhar @ i} gafeay
qg JIT: AT > U A 8 TAT U IUSIAHD Ud HA DD AR T81 GHSIT ST
HahdT — 3Mefud s e fedl Ffe I uwa 7€l 2 | (o= fa. 7.y w=a9) ...1663

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966,
Rule 27(2)(iii) — Penalty — Enhancement — Held — Order of minor penalty
could not have been modified after penalty period was over and minor
penalty order was fully implemented — Order enhancing the punishment
passed after 5 years of passing of original order — Such belated order lacks
bonafide — Order imposing major penalty is set aside. [Shailendra Vs. State
of ML.P.] ...1663

Rifaer dar (affavor, frFor 3w srdter) (A, .49, 1966, =17 27 (2) (i)
— Ra — gig — afifEaiRa — g wlRa & e &I, TR sEfy §id oF &
U U9 oY ARA @ AR & guf ®u 4 srifad f$d o & uwEng
SuiaRd 1T fHar A1 A&dT oF — TS B 9611 &I IR, Yo e e utlka 6
oM & 5 99 g uiRd f&ar - Saa faefad sy dgwmayds 9 @ —
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H& TRAT SRR =1 BT Qe YR fwar | (Fiel= fa. 7.9, 3153)
...1663

Civil Services (Classification, Control and Appeal) Rules, M.P. 1966,
Rule 29 — Departmental Enquiry — Second Charge-sheet — Maintainability —
Held — Petitioner earlier exonerated of similar charges which has been
levelled against him in second charge-sheet, issued under instructions of
Lokayukt — Once an order has been passed under CCA Rules, 1966, it can
only be reviewed in accordance with provisions of Rule 29, which has not
been exercised in present case — No rule pointed out empowering
respondents to initiate second departmental enquiry on similar allegations —
Subsequent charge-sheet quashed — Petition allowed. [RN Mishra Vs. State
of ML.P.] ...*56

Rifaer dar (@ffevor, [AaFvr siv sidfie) a9, 9.9 1966, (97 29 —
faarfry sira — fedtar sela—y= — giyofigar — sififetRa — ard &1 gd 4 +i
A AR 9 I ST 77 o 9l Adgad @ A & JqAR fgd
IRIY 97 H D faw6g o 1 & — 1966 & AL WU 99 & 3fdfa ta IR
JATQT UIRT Bl O R, SHBT dad 199 29 & Iudel & JJAR a1 YAfdadian
foar S g@war 2, foaeT ad9= g&er § gAaiT 92 fear 1 — a9 it
W fgdia faurfia o iRy &) 2g gafiror &1 wvred 991 & fag ais
frm 3fa 91 fear = — vearqad! aRiv—ua aiffrEfsa — arfaeT a9 |
(3rRe= s fa. 9.9, v19) ...*56

Civil Services (Leave) Rules, M.P. 1977, Rule 24(2) — See — Civil
Services (Classification, Control and Appeal) Rules, M.P. 1966, Rule 27
[Shailendra Vs. State of M.P.] ...1663

Rifaer dar (3@a®rer) (a9, 9.9 1977, 4% 24(2) — 7@ — Rifder dar
(@ ff&vvr, faraFor siiv srdter) (A9, 7.4, 1966, g 27 (Fa=< fa. 7.y, sw)
...1663

Constitution — Article 14, 19(1)G & 20 — NIT — Terms & Conditions —
Held — Terms/conditions imposed in NIT are reasonable keeping in view the
specialized nature of work and to assure procurement of quality lifts to
houses, which are being constructed for weaker section of society — Merely
because conditions imposed are not suiting to petitioner, it cannot be said
that respondents have acted in unfair manner in order to favour someone —
No violation of Article 14, 19(1)G & 20 of Constitution. [Air Perfection (M/s)
Vs. State of M.P.] (DB)...1679

WIAErT — 31e8T 14, 19(1) oft @ 20 — [Afd<r s FoT Ya=r — [qe7
vg ord — afifaiRa — ot @ falRre w@wu a1 gRewa wad gy ffaer
ArFeT a1 ¥ ARG fdew /od gfdagaa @ deonm 59 weml & forg
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Farferd) foarge &1 Surge giaa o3 & fog 2, e 9919 & 96k 99 =2q
ffifa fear o <=1 @ — w3 safay $ fRfT od ard @ fav gfeasee
T8 2, g L BT o waar 16 gaeffrer 3 fEef i arguE o3 @ fog smrg
ST ¥ IRIAE $1 2 — AfIu™ & IV T 14, 19(1) SN 9 20 FT BIF Ieaiad
T8 | (TR We R (7)) fa. 9.9, <) (DB)...1679

Constitution — Article 226 — Government Lands — Private lands
purchased by petitioners (colonizers), layout plan was sanctioned by
Municipal Corporation, taxes were paid, colony was developed, Nazool
Department issued NOC, plots allotted to general public where they started
their house construction and later in 2017, respondents ordered to record the
said land as government land on the ground that by playing fraud in the year
1950, it was mutated as private lands by some Bhumafia — Held — If such
recourse is permitted to prevail, no sanctity would be attachable to
permissions/approvals of Government based whereupon public invested
their lifetime savings and hard earned money for building a home — Such
action is colourable exercise of power and wholly without jurisdiction —
Impugned order quashed — Petition allowed. [Vedvrat Sharma Vs. State of
M.P.] ...1639

GIAET — ST 226 — WXBIT AFT — AT (SIAATZR) §RT
g1gde YAl Ha 3 T8, TRUIfasT I gRT = A1Sr 493 @ T8 oI,
P 37aT {5 TR o, Sid faeRya @1 15 o), F5a faanT 9 sFmufed gy
SR fhan, WrEReT SdT B @ Efed fRd W o' S8iA IuAT dahH
frmfor g% far ek a1 A, 2017 A, yweffror 4 Saq ff &1 we™ 41 & wu
N 59 ER R AffIRad 1 & forv e Rra foar fo 1950 d due gy fad
AT gRT U1gde AR & ©u o amiafRka f&ar & o — affeiRa —
Ife U9 JEcid @l AMWE B @ gEfd A M Al WWER B
gafer / e, 6 uR smeRd gIe) SdT 9 AT 9919 8¢, U+ Sl
WR P 99d Y4 Head 4 SR g+ &1 faer fean, @) ufdzar dag 121 8 v
— I9d PIRATS, YTId &1 BIH YA 2 aAT Youid: {941 AfrH1Rar & 2 — snafia
e s — arfaeT A9R | (d5ad s fa. 7. 9. 7<) ...1639

Constitution — Article 226 — Habeas Corpus — Claim of Custody of
Children — Maintainability — Held — Such claim cannot be acceded to by this
Court in a writ of habeas corpus — Wife free to avail remedy available to her
under law. [Vicky Ahuja Vs. State of M.P.| ...1690

HIAETT — 3T 226 — <1 YAEfBRT — F=l B SHfAvET BT T4T —
gryvfirar — affaeiRa — Saa qrET, 39 UR—TAd gRT §6) geflavor &) e
Re # er 12 fHar S gedr — il fafsr & iavid S Suder SuaR o+
3q W@ad @ | (R snge fa. 9.9 73) ...1690




10 INDEX

Constitution — Article 226 — Habeas Corpus — Maintainability — Locus
Standi — Missing wife, later recovered by police from custody of petitioner
(paramour) — Held — Corpus voluntarily stated that she wants to live-in with
petitioner, thus petitioner had sufficient interest (locus) to move this petition
— Corpus being adult and in good mental and physical health, there can be no
hindrance to her right to stay with whomsoever she wishes — Corpus set at
liberty to go with whomever she wants to — Petition disposed. [Vicky Ahuja
Vs. State of M.P.] ...1690

HIaerT — 3qe8T 226 — 931 ycgefldeor — ylyofigar — g4 ol a1
3fepre — druar g, 916 H gferw gRT Il (GR) &1 ifRem 4 fiehl —
affeiRa — 9 9 Woegds a8 $UA f6ar & ag ard & |1 g1 arsdl
2, 3d: AT & U A7 BT URGd HRA BT 9Ai f7a (@iftreR) o — 8 &
TIRG BIF dAT A28 ARG Yd ARG ey 811 & &Rl 98 fog fedt @
Y |11 AR SUD I B B SUD ABR A HIg qreM1 <T2] 8l bell — g DI,
fora fadfl @+ wrer 98 ST AR oA @) WdFdn <) g — AifaeT FRied |
(faaY srrge fa. 7.9. 159) ...1690

Constitution — Article 226 — Judicial Review — Scope & Jurisdiction —
Held — Government and their undertakings do have free hand in setting
terms of tender and unless the same are arbitrary, discriminatory, malafide
or actuated by bias, scope of interference by Courts does not arise — Apex
Court held that Court shall not interfere in such matter only because it feels
that some other terms in tender would have been fairer, wiser or more logical.
[Air Perfection (M/s) Vs. State of M.P.] (DB)...1679

WIAETT — 3BT 226 — ~MAF YAldealdT — a1fta va sferaiRar —
IFERaT — 9vaR va S Susdl &1 ffasr @ FMeas FafRa s 31 gof
WAAAT 2 AR o9 9@ & g8 F99F, AR, JugHEydd IT Y&urd gIkT
gqcd A &1, <ATATerl §IRT 8Xaed &) A I 2] gidl — wal=a =ararerd =
aifreEiRa fear f& <ararea Sea amd A |3 gafey gxasy 98 s &
¥ orar @ o fAfasr 4 8 o= fdge, aftre fsga, fadegef ar «aiftre
TSI 8 ad o | (TR e (7)) fa. 7.9, I59) (DB)...1679

Constitution — Article 226 & 227 — Practice — Order Attaining Finality —
Effect—Held — Once an order has been passed by Competent Authority, even
if itis erroneous in nature, if same has attained finality as no higher Court or
authority has overruled the same, it would be binding on parties — Tribunal
quashed the notices issued by respondents, they should not have
circumvented the Tribunal's order by issuing a separate notice/order of same
nature which were already quashed — Impugned order/notice quashed —
Petition allowed. [Ratnakar Chaturvedi Vs. State of M.P.] ...1671
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WIAETT — 31e07 226 9 227 — YFId — T BT ATAHAT YToT BT —
gH1q — AMERT — v IR wew uiftrer) gRT utiRa fan am snqer, Jefy
g8 Ffeyef wawy ¥ 7, afe fedf STaar ~mare srear yIftreT gRT S9d &1
Jele 9 W1 & SR Iad 1 ATIHAT YT FR ofl 2, A1 98 UEHRI W aH
BT — 3ff¥reRer A1 gegeffer g o) Aifew s fea fpd, S w9 uafa
@ U AP AIEH /AR Sl Ugd 81 AEfsd 6 o1 g o, I &3d gy
BT & QYT &I gRTFT ) Bl aArfey off — amafua smer /+ifew
JfTEfEa — At doR | ReTax agd <l fa. 7.9, 1<3) ...1671

Constitution — Article 226/227 — See — Indian Red Cross Society Branch
Committee Rules, 2017, Schedule 111, Clause 2(d) |Ashutosh Rasik Bihari
Purohit Vs. The Indian Red Cross Society] ...1693

WIAETT — BT 226 /227 — 7@ — WA ¥ B wlGIgcl qTreEr
afafa e, 2017, s I, @< 2(<)) ([gaiy e faerd gRifza fa. g
gfea9 ¥ P Arasd) ...1693

Contract Act (9 of 1872), Sections 2(e), 23 & 28 — See — Criminal
Procedure Code, 1973, Section 125 | Afaque Khan Vs. Hina Kausar Mirza|

...1782
wfa<r siferfaaw (1872 &1 9), &RV 2(3), 23 T 28 — 7@ — TUE HibAT
\fedr, 1973, €IRT 125 (%1 @ fa. fa= &R fat) ...1782

ContractAct (9 0of 1872), Section 28 —See —Arbitration and Conciliation
Act, 1996, Section 11 [Shakti Traders (M/s) Vs. M.P. State Mining
Corporation] ...1763

wiaer ST (1872 ®T 9), €T 28 — 3@ — AFEFE] IV Yelg
3iferfras, 1996, €T 11 (Ffaa g=d (@) fa. Tal). e 3T FRURTM)
...1763

Criminal Practice — Bail — Grounds — Factors relevant for
consideration, discussed and enumerated. [Jeetu Kushwaha Vs. State of

M.P.] . %54
q1fos® ygla — srHrd — JTE — faar f6d o1 & fay a1 R,
faafaa va yarfora | (Sfiq femarsT 3. 9.9. 1<) ...*54

Criminal Practice — Bail — Ground of Parity — Factors relevant for
consideration, discussed and enumerated. [Neeraj @ Vikky Sharma Vs.
State of M.P.| ...1796

qIfvs® ygfa — w9I-d — Gg1dT &1 3TN — faaR fed o & fou
J¥ITd dRS, faafaa gad gafdra | (ke S faga! wrif fa. 7.y =) ...1796
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Criminal Practice — FIR — Held — Prompt FIR prevents possibilities of
any concocted stories which could be cooked up by the complainant party to
falsely implicate the accused persons. [Kishori Vs. State of M.P.] ...1757

q1os® ygfa — ger g7 yfadeT — afieiRa — aoarar 9 << f&an
T yo| a1 ufdded fedl i ared seifal o GHrEsie bl idbdr @ Sl
& aRard) veaedR gRT ARgErTor &1 fear anfera o4 & forg 1T o 9@ |
(fpes fa. 7.9 31539) ...1757

Criminal Procedure Code, 1973 (2 of 1974), Section 125 — Divorced
Muslim Woman — Iddat Period — Entitlement — Held — Divorced muslim
woman is entitled for maintenance u/S 125 Cr.P.C. beyond the iddat period
till her remarriage or according to conditions enumerated u/S 125 Cr.P.C.
[Afaque Khan Vs. Hina Kausar Mirza] ...1782

qUS GHAT dledl, 1973 (1974 &7 2), &INT 125 — dAIbIYaT YRd dlecr
— §ged Jafer — gwerl — MR — qaTeyar gRew Afear <.
€RT 125 & 3idid gqad Al & R IHGT YAfdars sF d& Aqar I U4, B
HRT 125 & JAdd YT oAl & ITHR ARUMYIYYT 8] heR 2 | (3TBTd @
fa. fem s o) ...1782

Criminal Procedure Code, 1973 (2 of 1974), Section 125 — Divorced
Muslim Woman — Ilddat Period — Entitlement — Held — Divorced muslim
woman is entitled for maintenance u/S 125 Cr.P.C. beyond the iddat period
till her remarriage or according to conditions enumerated u/S 125 Cr.P.C.
[Mohd. Naseem Vs. Jainav Fatima] ... %55

qUS HiHAT dledl, 1973 (1974 &7 2), €T 125 — Al el JRard dfecr
— gged Al — gperl — ARG — domeyar gRem afear <.y, @)
€RT 125 & A d $q&d AT S U ST YAfdare g1 db A1 T U.4.
@ gRT 125 B Fadid YOG Al & AR ARV & fay ghaR 2 |
(wrewe i fa. Si=a wrfas) ...*55

Criminal Procedure Code, 1973 (2 of 1974), Section 125 — Income of
Husband — Proof — Held — No document regarding income of husband
produced before Court — Petitioner is a skilled labour, doing work of mobile
repairing — As per State Government guidelines, income of applicant cannot
be assessed more than 7000-8000 pm — Applicant directed to pay Rs. 2500 pm
to wife and Rs. 2000 pm to daughter as maintenance. [Mohd. Naseem Vs.
Jainav Fatima] ... %55

qUS Higr diedl, 1973 (1974 &7 2), &IRT 125 — Gfd &1 319 — Agd —
AIfrEiRa — ufd @) o & 999§ $I3 A AT $ 9He UIqd 181
foar 1 — arft e HEra sf®S, o A RIIRT o1 $rf Har 2 — ooy
WHR & feenfden & IR, dTd B A 7000—8000 YHTE A AfeD
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frefRa €] @) W1 "gadl — 3T Bl 2500 . YfHATE Uil B G2AT 2000 ©.
gfeare gl &1 wROMgIYer & WU § YIdrE &) eq FRRE fean | (drewre
T fa. Sa wrfas) ...*55

Criminal Procedure Code, 1973 (2 of 1974), Section 125 — Quantum —
Income of Husband — Consideration & Grounds — Held — Wife entitled to live
with same standard of her husband — Wife is educated, practicing as an
Advocate — Quantum of maintenance be decided after consideration of her
income also — Petitioner having responsibility of his unmarried sisters — Wife
has also received some maintenance amount at the time of divorce —
Maintenance amount reduced from Rs. 15000 pm to Rs. 10,000 pm. [Afaque
Khan Vs. Hina Kausar Mirza] ...1782

QUS UIHAT Hiegdl, 1973 (1974 &7 2), &IRT 125 — HIAT — Yl &1 319 —
fagre a7 s @ e — JIfEiRa — g 3= ufa & 99 W 9 @1 )
FHER & — Uit Rifdra 2, fdraaar & wu § g &) @) 8 — AR &t
A= &1 fafreaa St o &1 H faR # |1 @ g fear sy — g «w
I@| Ifaarfed 984 &1 STRGIRIE 8 — Uil &l doid & 999 Wl §9
HROTYIYOT B AR YT §$ & — HRUIYIYOT AR Bl 15000 . UfrIE 4 geaR
10,000 . yfcrre foar an | (Frere @ fa. f{er shax fiet) ...1782

Criminal Procedure Code, 1973 (2 0f 1974), Section 125 — Scope — Held
—In a proceeding u/S 125 Cr.P.C., it is not necessary for Court to ascertain as
to who was in wrong between husband and wife — Specific allegation against
husband regarding demand of dowry — Husband stated that he divorced his
wife — Sufficient reason to live separately. [Mohd. Naseem Vs. Jainav
Fatima] ... %55

qUe JfHAT dfedr, 1973 (1974 &7 2), €T 125 — Jiftq — affaaiRka —
TUE. B °RT 125 & IJdiid dRIAE §, AT & foy I8 affalR=ad s
f& ufa @ik u=lt @& 9 B9 Taq o, Fmaas 78 @ — ufa & faeg @9 o)
7T & g9y ¥ fafafdse afreem — ufq 3 s+ fear & S g ueh &1
TAT® < {31 — gors Y8 3q i« &sron | (Wigwg 8 fa. Si9a wifasm)
. *55

Criminal Procedure Code, 1973 (2 of 1974), Section 125 — Sufficient
Cause to Live Separately — Held — Respondent is a divorced wife where
Section 125 (4) does not apply — Wife not required to explain any reasonable
cause to live separately from husband. [Afaque Khan Vs. Hina Kausar
Mirza] ...1782

qUS HiAT Hiedl, 1973 (1974 @1 2), €T 125 — Y& ¥8+ 8q 9l
@revr — AaffeiRa — gaeft e denmeyrer uehl @ o uR &Rt 125(4) AR T80
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BIAT — Uil gRT Ufd A gors Yed & oy @ig Yfaayad srer wse f&an s
rafara Y | (3reTe @ fa. f&er s fi) ...1782

Criminal Procedure Code, 1973 (2 of 1974), Section 125 and Contract
Act (9 of 1872), Sections 2(e), 23 & 28 — Agreement — Effect — Held — Even if
wife has relinquished her rights to maintenance by executing an agreement
with husband, her statutory right to seek maintenance u/S 125 Cr.P.C.
cannot be bartered — Further, agreement which restrain her right to file legal
proceeding is against public policy and same does not create any hurdle for
wife for filing proceeding u/S 125 Cr.P.C. [Afaque Khan Vs. Hina Kausar
Mirza] ...1782

QUS HiHIT dledl, 1973 (1974 &7 2), €IRT 125 ¥4 HId<T 3iferf1a4 (1872
BT 9), &IRTY 2(3), 23 T 28 — BV — gu7q — AFART — 7t S v A ufa &
AT U HRIR B ARUIGIYYT & Y ISRl d Arr faargl, 9.9, &)
€T 125 & 3 AROTUIYO] ATeA & IHD B ABR &1 yfdar 81 fHar
SIT hdT — 39 AfaRTd, SR Ol fb fafere HRIAE) B8 BT Aawg Bl
2 dle-ifad & faeg @ a1 Sad U9, @) ORT 125 & 3fdid dRIAE! Bisd
P B Ul D Y I 9161 IU A2 HRar| (3brd @ 3. 2= sraR
forsit) ...1782

Criminal Procedure Code, 1973 (2 of 1974), Section 164 — Statement of
Doctor — Credibility — Held — Statement of Doctor as witness cannot be
discredited on the ground that it is not accordance with opinion expressed in
books of medical jurisprudence — Moreso when relevant passage of book was
not brought to notice of the doctor during deposition — Conviction on this
ground is not legally sustainable. [Revatibai Vs. State of M.P.] (DB)...1740

QUS Hibar Aledl, 1973 (1974 &7 2), €RT 164 — [Afdcadd BT BT —
faeag-fgar — aftfaeifRa — aell & wu 4 Rifecad & U9 W 39 IR W
Jfdear 121 fovar o1 waar f& gz Fafecda faftremre @ gwel 4 aiftesa
A IJUR 81 © — g8l d@ (b o9 AN & IR Y&b ST GATd 33
fafecas © sa=1 o a9 @raT T™AT AT — 39 AR W <Ivfifyg faftre wa @
SR YW O I 81 = | (9] 918 3. 7.9, 37153) (DB)...1740

Criminal Procedure Code, 1973 (2 of 1974), Section 227 — Discharge —
Consideration — Held — At the stage of framing of charge, Court must
ascertain whether there is “sufficient ground for proceedings against
accused” or there is ground for “presuming” that accused has committed the
offence. [State of ML.P. Vs. Deepak] (SCO)...1624

qUS JIFHAT Aledl, 1973 (1974 &7 2), €IRT 227 — 3RIGYFd — fd4r% a7
arr — AaftafEiRa — Ry faRmr @ Y9 W, UATad B I8 Iavy
afR=a e @1fdy & a1 “afgea @ fave srdafzal & fau gat«
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TR € AAAT Y& “"SUIRVIT 1" Bg AER 2 & JAYdd 7 sruxrer H1Rkd

foar 2| (.. wea fa. duw) (SC)...1624
Criminal Procedure Code, 1973 (2 of 1974), Section 227 — See — Penal
Code, 1860, Section 306 |State of M.P. Vs. Deepak] (SC)...1624
QUS HiHgT Afedl, 1973 (1974 &7 2), €IRT 227 — <@ — QU Wiadl, 1860,
€717 306 (1.9. 154 fa. duap) (SC)...1624

Criminal Procedure Code, 1973 (2 of 1974), Section 313 — See — Penal
Code, 1860, Sections 302/34, 304-B/34, 498-A & 201 |Revatibai Vs. State of
M.P.] (DB)...1740

QUS HiHgT Wfedr, 1973 (1974 &7 2), €IRT 313 — <@ — QU Wladl, 1860,
ETIRTY 302 /34, 304—d1 /34, 498—T d 201 (Ya<ht 918 fa. 7.9. 7rsa) (DB)...1740

Criminal Procedure Code, 1973 (2 of 1974), Section 320 & 482 —
Exercise of Inherent Jurisdiction — Powers of High Court — Scope, grounds &
factors to be considered, discussed, explained and enumerated. [State of M.P.
Vs. Laxmi Narayan]| (SO)...1605

qUs Hfbar wafedr, 1973 (1974 &7 2), €RT 320 T 482 — 3dffed
SIfEBIRGT BT FINT — Sz ~IrgTerd &1 IfaFadi — fawR, MR 4 SRS &I

faarRa, fadfua, e va yarfora fear man | (3.9, a4, def armo)
(SC)...1605

Criminal Procedure Code, 1973 (2 of 1974), Section 320 & 482 and
Penal Code (45 of 1860), Section 307/34 & 308 — Quashment of Proceedings —
Ground — Held — High Court quashed the proceedings on basis of
compromise between accused and complainant, without considering the
gravity and seriousness of offence and its social impact and also without
considering that offences alleged were non-compoundable u/S 320 Cr.P.C. —
High Court quashed the proceedings mechanically without considering the
distinction between private/personal wrong and a social wrong — Quashment
of FIR on the ground that matter has been compromised and there is no
possibility of recording conviction, is erroneous — Impugned orders quashed
— Trial may proceed as per law — Appeals allowed. [State of M.P. Vs. Laxmi
Narayan]| (SO)...1605

QUS UIHAT dledl, 1973 (1974 &7 2), €IIRT 320 d 482 ¥d qUs wledr (1860
BT 45), €T 307,/34 T 308 — HIRAQIeIl AfElsad &1 o-T — 3ITER —
AIfFrERa — S=a <RI A 3TURTg &) [Hadl AR THRAT d2 9D WIS
gHTd IR faarR f&d 3771 vd a8 A faar # ford €% & sravme < 9.9, &t arr
320 @ A MY oA, JRYFT o uRadl & 7= |Hslid & SER W)
HriqrfEal &1 JfrEfsd fear — Swa ~marery 1 f5ft / aafadra <19 srerar va
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aifore 1Y 9 faug fed faqr aifye wu @ srfarfzal «f aftrafsa fear —
goi AT Ufadsd &l 39 R wR AfrEfsa fear s fo Aamd 5 |wsiiar
B @ aor <iwfufg sififalRed & @ &1 wwraar = 2, Ffegef @ —
e s Y AfEfsa fad T — fafr sgaR ot fa=aror fear s g@ar @
— 3rdfiel AR | (.Y, 1oy fa. dsft aRr) (SC)...1605

Criminal Procedure Code, 1973 (2 of 1974), Section 362 — Judgment —
Alteration — Scope — Held — Re-opening or entertaining an application except
in exceptional circumstances is totally barred — Once High Court signed the
judgment, it becomes functus officio, neither the Judge who signed the
judgment nor any other Judges of High Court has any power to review,
reconsider or alter it, except for correcting a clerical or arithmetical error.
[Durga Prasad Vs. State of ML.P.] ...1799

qUs Hikar dfedr, 1973 (1974 &1 2), &RT 362 — [A9fg — gRadT —
F1feT — AfEiRa — U sded &I B A WidAr AT T80T HRAL Aarfad
gRReIfaal @1 sisax, goia: afsia @ — & IrR fAvfa R S=0 = @
FEIER 8l WM IR 98 YsdR—gd 8l Srar 8, 9 di 9 <ararefer &I, foras
ol W gaER 53, T & S e @ el = =i &, fed
faftera an v Ffe & gar g srsax, S gAfddale-, g faar ar
yRad™ B3 @1 SI wfdd € | (g1 yare fa. 9.9. 153) ...1799

Criminal Procedure Code, 1973 (2 of 1974), Section 362 & 482 —
Recall/Review of Judgment — Scope — Application u/S 482 for recall/review of
judgment on ground that when case was listed, it was overlooked by the
Counsel in the cause list — Held — No provision in Cr.P.C. to recall/review the
judgment — Court cannot re-consider its own judgment on merits again by
re-appreciating/re-evaluating the findings — It can only be done when there is
apparent mistake or error on face of the record — Application dismissed.
[Durga Prasad Vs. State of ML.P.] ...1799

QUE HiHgT dfedr, 1973 (1974 &7 2), €1RT 362 T 482 — [9(F &1 qrge
forar sirar / yafdeiadT — eqifta — foia &1 a4 / gAafdeied aq aRT 482
® AT $H MR R AT & 59 gH01 Bl GAdg fHar wam o, siftraaan
gRT 915 gl # Jedl g3 off — afifaiRa — Sy« § faofa <1 auw
o+ /gAfddie & fy &3 SUes I8 — <RI, TURIY KR 3 ™ W@ &
oty W=, g=: fad=e1 / g Jeaisd g1 g=: f3aR a8 o) 9&dr — 98 dad a9
AT ST Addr @ 99 AMNAT W I Udhe o A1 I g3 2 — s @R |
(g1t vwTs fa. 9.y, I3) ...1799

Criminal Procedure Code, 1973 (2 of 1974), Sections 437, 438 & 439
and Penal Code (45 0of 1860), Section 457 & 380 — Bail — Principle & Grounds —
Allegation of recovery of two stolen katta of gram (chana) from house of
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applicant — Held — There are no hard and fast rules regarding grant or
refusal of bail, each case has to be considered on its own merits — The basic
concept “Bail is rule and jail is exception” should continue — Basis of bail lies
in principle that there is a presumption of innocence of a person till he is
found guilty —Application allowed. [Jeetu Kushwaha Vs. State of M.P.]...*54

QUE Ui T Wfedl, 1973 (1974 &7 2), €TIRTV 437, 438 T 439 U9 qUs wdfedl
(1860 BT 45), €IIRT 457 380 — STHITd — [IGTd  3TENR — AR g4, 94 & <l
$cel Bl AN & 8- A WA & Af¥dwerq — sfifeiRa — swEa ga=
B AT ATHOR A & Hae H HIg g 179 981 €, Y AD BT R SHD
AURINT & MR R faaR fear s wfay — I8 qd ddeuqr & sHEd
fe @ dor Sid Juare 87 SIRY Y& 91fey — SHEd &7 3MeR 349 figia #
fafea 2 fo fed) aafea @ gl 81 @) SuaRvn 9 @ @ o4 @ & ag I

&l I STt — 3ATd e JofR | (S HEraret fa. 7.9, W) ... %54

Criminal Procedure Code, 1973 (2 of 1974), Section 438 and Penal
Code (45 of 1860), Section 304-B/34 & 498-A — Anticipatory Bail — Ground of
Parity — Held — Parity cannot be the sole ground for granting bail even at
stage of second or third or subsequent bail applications — Court is not bound
to grant bail on ground of parity where the order granting bail to co-accused
has been passed in flagrant violation of well settled principles of granting bail
or if it is not supported by reasons — Applicant is husband and the main
accused — Considering the gravity of offence and allegations and material
available on record, anticipatory bail cannot be granted — Application
dismissed. [Neeraj @ Vikky Sharma Vs. State of M.P.] ...1796

QUS UIHAT Hiedl, 1973 (1974 &7 2), €IIRT 438 V4 U Wledl (1860 &1
45), €T 304—d1,/34 T 498~V — 3T SHITd — WHTAT BT ITERN —
affEiRa — warar, fgda srear gl sieEr geandad! sHEa smael &
9HH IR HY S U &R B oY UHA AMER TE 8 adhdl — ATy
AT & TR UR ST Y& $1 & g ag 181 @ o8l as—Afgad &l
S 9 & SF 9TelT e el SHEd s &)1 & geeanfud figidal &
e Jed e # yIRa foear ar @ srerar afe 98 sRoi gRT wfda 98 @ —
JATded Ul a1 G AR & — AURTE DI THRAT T2 A IR U
AIfTHA vd il &l faar § dd gu, 3ifira SEd 9se a8 @) o dadt —
mdes @R | (e 3% fags! &t 9. 7.9, I159) ...1796

Criminal Procedure Code, 1973 (2 of 1974), Section 439(2) —
Cancellation of Bail — Suo Motu Exercise of Power — Held — Apex Court
concluded that High Court can also suo motu exercise power u/S 439(2)
Cr.P.C. [In the matter of State of M.P. Vs. Deshraj Singh Jadon] ... %53
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qUS HiHAT Gledl, 1973 (1974 &7 2), €IIRT 439(2) — GIHITd BT IGIBRYT
— QU 4 wfad &1 gaiT — AafifreiRa — wat=a =marey 9 fresia fear 2
f Soa ~raTery Y @Yo AV, S YN, DY GRT 439(2) B Aaa wfad BT AT

B Ghdl 2 | (39 € A 3T e e va.dl. fa. Sare Rig o) L..*%53

Criminal Procedure Code, 1973 (2 of 1974), Section 439(2) and
Witnesses Protection Scheme, 2018 — Cancellation of Bail — Ground —
Complainant filed application u/S 439(2) Cr.P.C. seeking cancellation of bail
of respondent/accused, however before hearing of application, complainant
committed suicide — Held — Record shows that because of harassment at the
hands of respondent to compromise the matter, complainant committed
suicide —Itis a glaring example of threatening the witnesses and non grant of
protection of police — Where bail/liberty granted to accused is misused by
him, then it is a good ground to cancel the bail — Bail order recalled — Bail
cancelled. [In the matter of State of M.P. Vs. Deshraj Singh Jadon]| ... %53

qUS JIHAT Aiedl, 1973 (1974 BT 2), €IRT 439(2) Vd 418 W&T0T 1o,
2018 — GIHIIA &T VGGHYYT — JTENR — uRardl = ygeft / frgad & sema
PT IGEHRUT dred gU RIU.E. @I gRT 439(2) & sidvia rde yxqd fear,
AT JATdeT UR GAd1s & Yd &1 yRard) 9 rerecr &R ol — afifreiRa —
Afrae <eriar 2 f& ama & awsiar a3 &1 dex gl g safiss @
PRI, YRATET 7 IATHEAT HIRT DI — IT AIERIVT B FHG T Yferd gRI
WA Y A fHd M T (e WS SRR @ — gl Afgad & & a8
A /3Gd AdT BT SHd §RT GRUANT fHAT S1d1 2, df I8 SHHd IGE B
$T Udh SFId MR @ — SHId 3T e a19¥ foram 11 — S 55 | (391 § AR
e e 3 g ). fa. erT Rig Sigi=) ...*53

Criminal Procedure Code, 1973 (2 of 1974), Section 482 — Scope &
Jurisdiction — Held — Question as to whether there was a dispute as
contemplated under a clause of the said agreement which obviated obligation
of purchaser to honour the cheque, furnished in pursuance of the said
agreement to the vendor, cannot be the subject matter of a proceeding u/S
482 Cr.P.C. and is a matter to be determined on basis of evidence which may
be adduced at the trial. [Ripudaman Singh Vs. Balkrishna] (SO)...1620

QUS UIHgT Aledl, 1973 (1974 &7 2), €IIRT 482 — 1% vq fErH1Rar —
FffaeiRa — e fo a1 981 ®is faarg o ST {6 Sad R & U ©s &
Jala srgeaTa 2, O Sad IR @ FguNYT ¥ famar & 3 ™ A5 @
JATGRYT B vl DI IreAdT §R g3 o1, OIRT 482 S YW D Aavid drA4AE &I fawa
¥ TSl Bl AHATl dAT Y VAT AT & ORI I & TR UR TR fowan
SIgrT fo2 faamor § geqa fear <im aear 2 | (Ryewa Riw fa. araqwn)

(SO)...1620
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Double Jeopardy — Held — Rule of double jeopardy does not bar a
second enquiry but the proceedings can be reopened only if Rule permits the
government. [RN Mishra Vs. State of M.P.] ...%56

glevr e — AfffaaiRa — qeR doe &1 form, fgda sita &1 oo+
T2 BT dfes sriarfza R 7 RR A faar dad a9 fear o gear @ afe
s s &1 srgafa yeT Sar 8l | (@ReE s fa. 7.y, wrea) ...*56

Dowry Prohibition Act (28 of 1961), Section 2 — See — Penal Code 1860,
Section 304-B/34 & 498-A |[Revatibai Vs. State of M.P.] (DB) 1740

ga o7 glfaner ffaa9 (1961 &7 28), €T 2 — 3@ — §vs wfadl, 1860,
E7IVT 304—41 /34 T 498—¢ (Ya<hl 918 fa. 9.9. 7r=A) (DB)...1740

Easement Act (5 of 1882), Section 52 & 60 — Grant of Land by
Government — License — Held — Suit land was granted for use as a playground
without any consideration and fee, thus comes in purview of definition of
License as defined u/S 52 of the Act of 1882 and in absence of specific
pleading and proof of term of grant, same is revocable u/S 60 of the Act —
Licensee has no right to claim relief of injunction against the grantor —
Appellant/plaintiff failed to plead the terms of grant and further, no evidence
adduced to prove the same — Appeal dismissed. [Adarsh Balak Mandir Vs.
Chairman, Nagar Palika Parishad, Harda] ...1717

YETFR SfEf4%9 (1882 &1 5), €IIRT 52 G 60 — HYBIY §IT YA BT 31T+
— grg@rfta — afifEiRa — arq qf &1 srge™ a1 f&d ufowa @ gob &
o & A & ©U H SUART =g, fHAT ™71 o11, 3a: 1882 & AN B &RT 52
@ sida uRWIa srg=fta &) uR«rr & Hfiar smar @ e fafifdse siffrees
Tqd QM P Ud d Agd © AAd H, AFAFEH B gRT 60 D IAavd Sad
gfadeoii @ — Fgafaar) @i sgaadl & f[Avg AR & AT &1 <El
A BT Bl PR A1 = — srdiaredl /ardl g™ 31 wral &1 aifars a3
A fawer &1 a1 sus AfaRed, S9d & wifdd w37 3G SIS arey ver 1) foan
a7 — Irfiar @il | (3neef area® #feR fa. Ag9, TR urferat uRyg, &)
. 1717

Employees' Provident Funds and Miscellaneous Provisions Act ( 19 of
1952), Section 2(b)(ii) & 6 — “Basic Wages” — Exclusions — Held — This Court
earlier concluded that any variable earning which may vary from individual
to individual according to their efficiency and diligence will stand excluded
from the term “Basic Wages”. [The Regional Provident Fund Commissioner
(IT) West Bengal Vs. Vivekananda Vidyamandir] (SC)...1595

FHANt "fag—Afer siiv gaivf Suaer sfefaaa (1952 &1 19), €RT
2(f)(i) 7 6 — g1 IaT — yFeT — AtAfAEiRT — s° =TATAT A qd F
o fifa fear fe oig aRadt Sursia ot {6 aafea @ @afe, s9@) erfgaar vd
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ACURAT & IJUR 98 Gdhdl 8, ¥k "o da-" 4 uafsta s | (g doid
gifasw ws Bz (II) d%< 97 fq. faaarg faemifeR) (SO)...1595

Employees' Provident Funds and Miscellaneous Provisions Act ( 19 of
1952), Section 2(b)(ii) & 6 — Deductions — Expression “Basic Wages” —
Allowances — Held — No material placed by establishments to show that
allowances paid to employees were either variable or were linked to any
incentive for greater output by employee and were not paid across the board
to all employees in a particular category or were being paid especially to
those who availed opportunity — Wage structure and components of salary
examined on facts by the authority and Appellate Authority and concluded
that allowances were essentially a part of basic wages camouflaged as part of
allowance so as to avoid deductions and contribution to provident fund
account of employees — Such allowance fall within the definition of “Basic
Wages” — Appeals preferred by establishments are dismissed and the one
preferred by Regional PF Commissioner is allowed. [The Regional Provident
Fund Commissioner (II) West Bengal Vs. Vivekananda Vidyamandir|
(SC)...1595

AN gfasr—fafer i goivf Suser fefaasm (1952 &1 19), €RT
2(M)(ii) T 6 — Heid! — sfrafad g daq — g — AfFrEiRa — s
&1 I8 T Bg bls AUl U¥gd 18] 31 15 6 SHaRAT &1 dad 9 Al
al uRadt o a1 e | ifdre arseye 3g fH yicarsa 9 9S o 91 e
fafre gofi & wft HH=RAT &1 & G99 WU ¥ W 99 & ™ o9 W
falTe wu ¥ I=T daw fHd A o RNl saax &1 Sy fHar o1 — da+
[YEAT UG a9 & Wucdl &I YR aon Jidiell umffrer) g1 a=al wR
T fHar T AR Frspffa fear & f6 9 awas wu 9 Ja dd9 a1
fewar o, 59 SHaRAl & wfas (e @rd 9 siee vd deldl 9 999 & fay
Al @ HRT & w4 A B U A UK [HAT 1T &1 — Iad AT, ol da-”” DI
IRATST & HIaR 3ATCT @ — RATIARI §IRT U i @RS &1 75 q241 &+
wfasr Y sgaa g1 ya ofid AR @1 W3 | (8 dodd vifds< ws
e (1) 3% §rer fa. R ere Remik) (SC)...1595

Evidence Act (1 of 1872), Section 106 — Burden of Proof — Held — Fact
which is specially within knowledge of any person, burden of proving that
fact is upon him/them — Burden to establish those facts is on the person
concerned and if he fails to establish or explain those facts, an adverse
inference of fact may arise against him and it becomes an additional link in

the chain of circumstances to make it complete. [Revatibai Vs. State of M.P.]
(DB)...1740
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A1 SIS (1872 @71 1), &IRT 106 — |gd &1 WY — AEiRT —
a2y ot & faeiy ®u 9 fodl aafdq & 9= 4 2, 99 d29 &1 9ifdd &+ &1 IR
YU /31 Afdd R BIdT & — S a2l &l AT BRA BT AR Gafod aafad o
BT @ U9 afe 98 S+ a2l &) Irfid &=+ 3erdr T &34 ¥ fawer ¥gar 2, af
I9D fawg a8 &1 ufagd s Ica= gl Gl © a2 uRRefaal 31 sy
@ gof B3 & g a7 ta sifaRed &< 991 oIt 2 | Radht 918 fa. 7.9, =)

(DB)...1740

Evidence Act (1 of 1872), Section 113-A & 113-B — Presumption —
Burden of Proof— Held — Apex Court concluded that Section 113-A confers a
discretion on a Court to draw presumption in case of suicide whereas Section
113-B mandatorily requires the Court to draw an adverse inference
presuming guilt of accused in a case of dowry death — Once initial burden is
discharged by prosecution, deemed presumption arises — Burden/onus
would then be shifted on accused to rebut that deemed presumption of guilt
to prove his innocence. [Revatibai Vs. State of M..P.] (DB)...1740

G1EY S99 (1872 @71 1), &IRT 113—V G 113—d1 — QYL — AT BT
grv — IffaeiRa — gaf=a =amrarera 1 fseita fear @ f arT 113—v <
B ATHESAT & THYUT H SYLROT B BT fAdBIITHR ST Hcll 8 Siafdb =T
113—d1 3ATHUD ®U A AT Y S 8T S U YT § ARG B I¥ar
IR $Rd Y U Ufdael Frssd et @) srder ol @ — e giRi
Uh IR YRS AR BT SHIF 81 WY, GHSI SITM ) SYLROIT Scd— s8Il & —
a+ft fAeffdar &1 arfed &1 @ fog I G981 91 &) S SUSIRUIT &1 s
B BT AR a9 JPYFd WR Il SI1em | (Yad! 918 f3. 9.9, wrsa) (DB)...1740

Fundamental Rules, M.P.,, Rule 17 A — See — Civil Services
(Classification, Control and Appeal) Rules, M.P. 1966, Rule 27 [Shailendra

Vs. State of ML.P.] ...1663
ey d 94, 9.4, 99 17 ¢ — /@ — Rifder dar (@ffevor, faFor
3w arfier) g, 7.9, 1966, A7 27 (Jei== fa. 9.9. =) ...1663

General Clauses Act (10 0f 1897), Section 27 — Service of Notice — Held
— Record reveals that notice for appointment of arbitrator was sent by
applicant on correct address of respondent and same was properly served —
Section 27 of the Act of 1897 would be applicable in full force. [Shakti Traders
(M/s) Vs. M.P. State Mining Corporation] ...1763

WITEIIRYT GUE SIS (1897 &T 10), €RT 27 — e &t arfter —
e — @ I8 ydbe $val & & Ardes gRT Hegwer &1 Fygfaa eg
Aifed youeff & 9 9d R A AT o1 g1 Sad &I Sfua wu | arnfier fear
TRAT AT — 1897 & AP B a1 27 Yof yrd | arg i | (wrfaa gsd (1)
fa. gadl. Ve a1 sRuRTE) ...1763
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Government Grants Act (15 of 1895), Section 2 & 3 and Transfer of
Property Act (4 of 1882) — Applicability — Held — Act of 1882 is not applicable to
any grant made under the provisions of Act of 1895 and it is mandatory u/S 3
of the Act that, grant will be governed by its term despite of anything in any
other law. [Adarsh Balak Mandir Vs. Chairman, Nagar Palika Parishad,
Harda] ..1717

GYBHINT ST eI (1895 @7 15), &IRT 2 G 3 UG HHIT =0T
3iferfraT (1882 &7 4) — gaiogar — ffaeiRa — 1882 & rferfaw, 1895 &
IftrFv & Sudel @ Iidfa f6d T feft srga™ w oy ad grar aen
JAFIFRY BT aRT 3 & i gg ATHUS = (& srgar fed o= fafr 4 fo
B9 @ dIdsa I7U-l Tral gRT Tnf¥d g9 | (el ards d@fer f3. Ia-dq, TR
qrfereT uRyg, gvan) ...1717

Indian Red Cross Society Branch Committee Rules, 2017, Schedule 111,
Clause 2(d) and Constitution — Article 226/227 — Chairman — Removal —
Validity — Held — In agenda of meeting, no such proposal for removal of
Chairman (petitioner) — Decision for removal cannot be taken — Further,
before the enquiry report was submitted, petitioner was suspended by
majority of votes —No such procedure/mechanism is available under Rules of
2017 — Conduct of respondents is arbitrary and contrary Rules of 2017.
[Ashutosh Rasik Bihari Purohit Vs. The Indian Red Cross Society] ...1693

qRdRT ¥ H1e wliargcl eneEr afifa (9, 2017, sIqgA 1, @< 2(Sh)
vq GlaerT — T 226,227 — WHIGId — E<IIT WrET — [afgrm=ar -
afifeiRa — 3@ @ srigd &, wvmfa @) & ged 9™ & fag 18
U&rd 8l — g o1 &1 foofa €Y forar o1 aear — sae aifaRaa, wia
gfids usgd &4 @ gd, Il &l 9g9d g1 fafaa fear o — 2017 &
ot @ siarfa U &ig ufshar / g Suder [ @ — yafi T &1 =T
AT Ud 2017 & a8l & yfaed @ | (g e T8 grifeq fa.
U+ ¥s w4 ) ...1693

Indian Red Cross Society Branch Committee Rules, 2017, Schedule 111,
Clause 2(d) and Constitution — Article 226/227 — Chairman — Suspension of
Power — Validity — Held — Rules of 2017 nowhere provides that Chairman of
State Level Society can be placed under suspension and its power can be
suspended by respondent Society — Order passed by respondents without
competence & jurisdiction — Order is illegal. [Ashutosh Rasik Bihari Purohit
Vs. The Indian Red Cross Society] ...1693

gl € Hre |iwrg<l enaEr afifa (4, 2017, SIqgA I, @
2(SN) va wlEmT — aqeBT 226 /227 — GHAfa — wfdd &1 (edaT —
faferar=rar — aiffseiRa — 2017 @ s $21 H g Sudfera 78 o3d &
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greff ararsd) gRT g W 9iarsdl & gHmafa & fAefad @ o
Ahdl & dAT S&! fed fefad &) oir dadl @ — ygeffaor grr ailRa
AT A1 Hewar g ARBIRGT BT 2 — AT 3dd 2 | (YA yH
e gRifea fa. < Sfeam ¥ wra wrarsd) ...1693

Indian Red Cross Society Branch Committee Rules, 2017, Schedule 111,
Clause 2(d) and Constitution — Article 226/227 — Principle of Natural Justice —
Opportunity of Hearing — Held — Regarding date of meeting, no proof of
service of notice to petitioner — No opportunity of hearing granted — Order
passed without following the principle of audi alteram partem — Clear
violation of principle of natural justice — Impugned orders set aside — Petition
allowed. [Ashutosh Rasik Bihari Purohit Vs. The Indian Red Cross Society]

..1693

G ¥ B g ereEr afifa (4, 2017, gL @'s 2(S))
Uq GIaErT — sTe8T 226 /227 — Gl @ I BT Rigid — Y1aIg BT SITE—
afNfaiRa — doa &) fAfsr © A4 A, uﬁﬁﬁﬂiﬁvaﬁmmﬁs‘ﬂqﬁ
T8l — GAdIS BT Bl ATER Y 81 (HAT W1 — TR &l 3 A g1 &
Rigid &1 uraq fed 9% ey wilka fear & — Faffe = & figia &1
W Jeci v — IMETUT QY JURA — ATfIDST AR | (gAY s faerd
gRifed fa. T Sfa9 v #ra W) ...1693

Land Revenue Code, M.P. (20 of 1959), Section 115 — Correction of
Wrong Khasra Entries — Limitation — Held — Respondents failed to
demonstrate any record of date of knowledge of any such fraud — It ought to
have come to their knowledge while scrutinizing the entries and granting
Nazool NOCin year 2010/2012 —Impugned order passed in 2017 after a lapse
of 7 yrs., is certainly beyond limitation — Full Bench held, a period of 180 days
from the date of detection of fault to be a reasonable period for exercise of suo
motu powers. [Vedvrat Sharma Vs. State of ML.P.] ...1639

o YIoTed Wledl, A3, (1959 &7 20), &IRT 115 — Teid @E-T giafeeql &1
e — giediar - siftifraiRa — gcaeffrorn, ¢ fadt due 9@ s9 @1 fafdr &1
B3 ARTAT T TP X8 — I8 S0 o+ H, yfafear &) gdlem vd ad
2010 /2012 ¥ STS[cl AT YHATITYS YT S GHA 3T ST ATMSY oA — 7 9
AT B © Urd, 2017 4 uilRa fHar wam nafia snew AR@a wu €@
TR & W 2 — gof =madie 1, Ww—uvon 9 wfeaal @ g 'q, Ffe uar
g @1 fafsr 9 180 &1 &1 s@fr &1 Yfaayaa safer sifdfaiRa fear 2 |
(d<aq i fa. 7. 9. 9) ...1639

Land Revenue Code, M.P. (20 of 1959), Section 115 — Correction of
Wrong Khasra Entries — Scope & Jurisdiction — Competent Authority —
Principle of Natural Justice — Held — The Collector, by directing Tehsildar to
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record the land as Government land, has usurped the jurisdiction vested in
Tehsildar u/S 115 of the Code — Further, such exercise cannot be resorted
without providing opportunity of hearing to aggrieved party — Impugned
order is gross violation of principle of natural justice and totally without
jurisdiction. [Vedvrat Sharma Vs. State of ML.P.] ...1639

o XIoTed Wiedl, AH. (1959 &7 20). &IRT 115 — Teid @E~T glafeeql &1
e — FiftT va sifebiRar — aer gifderdl — Jwafife g a1 Rigra -
e — Felde A dediacr & i1, e 4f1 & wu A afifaRaa
A @ fau FRRE =, dfear @ ar1 115 & Siavia dediacr 4 ffea
AfHTIRAT I gy foraT @ — sus AfTRTT, SIT I BT a9, AT ITPR
B GAdTs BT AGUR U< 63 {941 71 foram o wwar — snafia s Aufifs
<A & figid &1 9R Sedad @ a1 yofa: {941 freRar & 2 | (agaa gt
fa. 9. 9. 31<9) ...1639

Limitation Act (36 of 1963), Section 27 — Possession — Held — It was in
the knowledge of appellants that plaintiffs/respondents were in possession
since 1950 as owner — Right of appellants to get the possession back within 12
years, is ceased by provisions of Section 27 of the Act. [Ramayan Prasad
(Since Deceased) through L.Rs. Smt. Sumitra Vs. Smt. Indrakali] ...1707

gfdar sifSifraw (1963 @71 36), €IRT 27 — @Heurr — AtafEiRG —
rderreffaror &t a1 wra o f& ardiror / yeffirer W 1950 @ W@l & wu §
Feol § & — rdareffror &1, 12 9uf & Hiax HeaT U YT FA BT AMVBR,
A &Y aRT 27 & SUdEN gRT VAW B AT ? | (R yEre (qd Jad)
s fafere gfafafer simd) giam fa. shad saae) ...1707

Limitation Act (36 of 1963), Article 58 — Suit for Declaration — Held —
For relief of declaration, as per Article 58, suit should be within 3 years when
the right to sue first accrues — Bi-party mutation proceedings disposed in
favour of appellants/defendants in 1970 by Board of Revenue — Suit filed by
respondents /plaintiffs in 1977 is time barred — Judgment and decree of
Courts below to the extent of declaration of title are set aside. [Ramayan
Prasad (Since Deceased) through L.Rs. Smt. Sumitra Vs. Smt. Indrakali]
...1707

gR¥flar Siferfaas (1963 &1 36), 3Ig=8@c 58 — HIYUT 8 dlT —
affeiRa — aivon @ Igaly & fag, I=8T 58 @ JFUR, 9IS o &I
JARPR Y2 IR GIgYd &I & 3 98 & Hiax a1e yxqd foar s anfay —
Iod dis gRT fg—uefw ariarer srtarfeal &1 e arfiereftror /
gfardiTer & uar # 1970 H fHar war — 1977 A ywfror / ardiror g1 ykgd
qrc 99 g1 afisfa @ — A =mareral & fAvfa e o), W@ @ givon &
fawaR aa& s | (AT y9Te (qd gae) g1 faftes gfafier s gl
fa. sfimct @) ...1707
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Limitation Act (36 0f 1963), Article 100 — Applicability — Held — Present
suit is not for declaration of the order of the Board of Revenue as null and
void, but for declaration of title and injunction — Article 100 is not attracted.
[Ramayan Prasad (Since Deceased) through L.Rs. Smt. Sumitra Vs. Smt.
Indrakali] ...1707

g IS (1963 &7 36), 3I=8T 100 — yIlIwgar— AfafaiRa —
JAH 91< ST 9IS @ AR Bl AGHd U4 I G s @ forg 181 2 afew
T B EIYI UG ATQY 2, 8 — I8 100 ATH T AL ghdT | (AT g1
(qd gaa) g faferes gfafafer sfird g fa. sfiad seaeh) ...1707

Limitation Act (36 of 1963), Article 113 — Suit for Injunction — Adverse
Possession — Held — Plaintiffs/respondents are in possession since 1950 and it
is pleaded that on 16.07.77, appellants interfered with their possession, thus
suit was filed — As per Article 113, suit for perpetual injunction filed on
20.07.77, is within limitation, i.e. within 3 years — Further, plaintiffs
completed adverse possession for more than 12 years before filing the suit
and thus entitled to get relief of perpetual injunction to protect their
possession —Judgment and decree of Courts below to the extent of perpetual
injunction are confirmed. [Ramayan Prasad (Since Deceased) through L.Rs.
Smt. Sumitra Vs. Smt. Indrakali] ...1707

gR™AIT SIfEIr=I7 (1963 ®T 36), 3Iz8% 113 — 1G9 &q dlq — Glagel
weorT — AfifEiRa — ardiRrer / gaeffor, ¥ 1950 @ @eot § € qAT AT
Jiftars fHar 2 & 16.07.77 &1, Idiar=ior 9 S oeal d sxaay f&Han, o
qre g¥gd fHar A1 A1 — FJET 113 & IJJHR, ATFd AR & [y faaid
20.07.77 ®1 YA fHar = are, R @ Hiaw 2, srerfq 3 anf @ Hav @ -
saa AfaRad, T 9 9rq y&gd 4 | gd 12 Iuf 9 31 &1 ufaaa
Feoll Yol X foram o1 ¢d gafely 37U+ deol T AT H3A & foIQ wmead Qe
BT AT UH & 8PhaR & — g ATl & fFoia vd f$@), wneaa ey
31 Ar 9 e | (MIvT yErg (qd gae) g1 faftre gfafafer sfich g fa
el gapeh) ...1707

Motor Vehicles Act (59 of 1988), Section 166 & 173 — Enhancement —
Future Prospects — Entitlement — Held — Apex Court concluded that future
prospects are payable even when deceased is self employed — Deceased, a
fruit vendor aged about 45 yrs. at the time of incident — Claimants entitled for
40% of total income by way of future prospects. [Gurkho Bai (Smt.) Vs.
Kuver Singh] .. %52

qeY J17 eI (1988 &7 59), €IRT 166 T 173 — Jl&g — HfA= Pt
THIGIY — gdher] — AffEiRa — waf=a =y A frai¥fa fear @ f& gas
@ @i-Efed gq ) Al 9fdsy 31 e 29 @ — Jdab, U b fasd
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@ AR TS & Y AT 45 a9 off — qrardaiTer, |wfasy @1 GHra-R
D HTEH Y A AT BT 40% & shaR o | ([RE! 915 (3fFc) fa. Ha¥ i)
.. *52

Motor Vehicles Act (59 of 1988), Section 173 — Appeal & Cross-
Objection — Practice — Respondent contending that under the head of loss of
estate, loss of consortium as well as funeral expenses, excessive amount has
been awarded by Tribunal — Held — In absence of any appeal or cross
objection by respondents, no adverse orders can be passed against
appellants. [Gurkho Bai (Smt.) Vs. Kuver Singh]| . %52

#Yex I 9T (1988 T 59), €IIRT 173 — HleT T gA1619 — gGha —
gaft gRT I 9@ yga f&ar w3 & |uar ) wifq, |rer (e=nfdam) a1 sify
@ T 9t 3i|Afe & wd & "g @ Iaifd, IferaRer gRT e afdn
arferfaofta @ 18 — affaeiRa — gxaeftor grT fo<fY arfier srerar yeagy &)
arquiRerfa 4, srfiareffor & fawg oI ufaamd e uilka 81 fHd < "o |
(=@t a18 (i) fa. gav Rig) ... %52

Municipalities Act, M.P. (37 of 1961), Section 318 — Indemnity for Acts
Done in Good Faith — Demolition of Encroachment — Notice of encroachment
refused by plaintiff which was later served by affixture — Plaintiff did not
remove the encroachments thus same was demolished by Municipal
authorities — Held — Suit for damages is not maintainable even in a situation
where Municipal Committee or its officers had intended to perform any act
under the Act, Rule or Bye-Laws — Case covered under the phrase “intended
to be done under this Act” — Concerned Officer is entitled for protection u/S
318 of the Act — Suit is not maintainable and is barred — Revision allowed.
[Mahesh Kumar Agarwal Vs. State of M..P.| ...1770

TIRYIferdT SIfEfgH, 9.4. (1961 &7 37), &IIRT 318 — WQHIGYd & & T3
a1l 8q afayfd — sifermaer &1 aler— ardl gIRT ABHYT BT A EdldR
foar T R 919 ¥ 9T &R arfiad &Y 7 oft — ardy A sfermHen & A
BCHI, 31d: ARUTfeld YTRIGTRRTT gRT Sad &1 drsT AT o1 — 3fafaeifRa —
afa @ forg arg A Rerfa A wrwvliy 78 @ el wrRufas afafa ar s
ARSI afrw, R srear Su—fafy @ siavia el dd &1 &< 2
eTRIg o — ybxor 59 Affaw & iavid fear s g, 9 e &
Jicrfa amar @ — are uiwefig 7 @ den afsfa @ — gadevr WoR | (R §AR
3FTATd fa. 9.9. 39) ...1770

Municipalities Act, M.P. (37 0f 1961), Section 318 & 319 — Scope —Held
—Protection given u/S 318 is not dependent on provisions of Section 319 of the
Act of 1961 — Both Sections are independent to each other dealing with
differentsituations. [Mahesh Kumar Agarwal Vs. State of M..P.] ...1770
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TIRglferaT AfEf1aH, 9.9, (1961 &7 37), €RT 318 T 319 — [AwdI¥ —
AfifetRa — aRT 318 @ Siaela f&am 1A W& 1961 & TR @Y aRT 319
R Jqcifad T 2 — I aRig =1 uRRefo 9 W4y vE@d gU e 9
@A 2 | (T2 IR 3FFaTd fa. 7.9, 359) ...1770

Municipalities Act, M.P. (37 of 1961), Section 319 — Notice —
Applicability of Provision — Held — Suit is for declaration of title and
protection of possession — No action under Act of 1961 has been challenged —
Provision of Section 319 of the Act of 1961 not attracted, thus no requirement
of notice thereunder. [Adarsh Balak Mandir Vs. Chairman, Nagar Palika
Parishad, Harda] < A717

TIRYTfeTadT IfEfaH, 7.4, (1961 &T 37), €T 319 — THeW — SYFET B
ggiogar — AR — a1e, g ) A1V TAT Heol S WA oG 2 — 1961
@ sifSfaw & siavid fedl dRarg &1 gtkdl 8 @) 18 @ — 1961 @ AfFR=M
DI GRT 319 BT IUSH ST T8 BIAl, 3A: 39 AR W AfEH P BIg
AMaeIHdr [l | (et araa® #ifer f3. A==, TR urferdr uRyg, &van)

...1717

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section
8/18(b) — Sentence & Fine — Quantum — Held —In default of payment of fine of
Rs. 1 lacs, appellant has to undergo 2 years of rigorous imprisonment — In
view of the fact that, it is the first offence of appellant, 2 years rigorous
imprisonment is reduced to 2 months rigorous imprisonment. [Abdul Sattar
Vs. State of M.P.] ...1726

g% 19 i wer-yardt ggref Sifeifaa (1985 &7 61), €17 8 / 18(1)
— QUSIRY 7 I cvs — AraT — AMFEiRT — w. 1 9@ & 3peicves & Praq &
faspa #, srdiareff &1 2 af HeIR HREM YIar 2 — 39 92T B gfea
Y@d gy & srdierreff &1 a8 yorm 3uxme €, 2 99 $SIR SRIAN Pl TR 2 HIE
$HoIR SRIEAN fHAT 74T | (35l R fa. 7.9, I159) ...1726

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Section
8/18(b) & 50(1) — Search & Seizure — Mandatory Requirement — Held — In
terms of Section 50(1), suspect was informed regarding existence of his legal
right to be searched before nearest gazetted officer or nearest Magistrate —
However, accused gave consent in writing to be searched by raiding party
and not by gazetted officer or Magistrate — Search and recovery was in
accordance with law — Signatures on documents not rebutted by accused —
Conviction and sentence maintained — Appeal partly allowed. [Abdul Sattar
Vs. State of M.P.] ...1726
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wqrgd 3N gfer v argard) garef siferfara (1985 &7 61), €T 8,/ 18(1)
g 50(1) — aareft vq Gl — 3mEras srder — FffeaiRa — arT 50(1) @
fAdg ®, Wfery @ Aecaq o3 Aftrer) a1 Mecaq afirg e @ aue
aarefl a9 & Sus fafdie AfSreR &) faem=ar & d6g ¥ SFer) & 718 off —
JAftg, e 9 BT & gRT darfl =g faRaa 4 weafa & sk 7 &
ISTUd AfRSRY srerar AfSeg T & FHe — darefl vd sl fafr & srgaror
A off — P ad gRT SEG] R gdlERl T Wed gl fHar 1 ar — qrafifg
Ud GUSTQY S @1 AT — 37didl 3i30d: HoR | (gl AR fa. 7.9 7))
...1726

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Sections
50(1), (2) & (3) —Search & Seizure— Mandatory Requirements —Discussed and
explained. [Abdul Sattar Vs. State of M.P.] ...1726

wrge iufer v awgardl yeref siffagw (1985 &1 61), €RIY
50(1), (2)  (3) — acirit vq oisdt — 3= 39eny — fadfaa va wuse &t ¥ |
(ereg el U fa. 7.9, X159) ...1726

National Commission for Minority Educational Institutions Act, 2004
(2 of 2005), Section 2(g) & 10(3) — No Objection Certificate — Time Period —
Held — Petitioner submitted application for NOC and for according status of
Minority Educational Institution — Application not decided within 90 days
nor petitioner has received any communication regarding acceptance or
rejection of the same — As per Section 10(3) of the Act of 2004, in such
circumstances, permission is deemed to have been granted. [Shanti
Educational Society Vs. State of M..P.] ...1655

ISR Srcqe & d R1er TweIT AT SfefAH, 2004 (2005 #T 2), €IRT
2(f) T 10(3) — STl gaTOT-9F — wHY 3afer — afufaaiRa — I A
IATYRT YATOT—9= G dAT AU d R1&AT WIAT & WA 2f¥39d /<ol a=
2q ATdE UEga far — a1 &1 fafreay 90 fa=1 @ War 7 fovar 1, =
Bl I9d » TSR IJAAT IRABR fHd 1 & G99 § I B HIg Ja1 uTed
g% — 2004 & JAFRAFIAH BT &RT 10(3) B AR, AT uRRerfeAl A, srgafa ye=
31 13 Fush Srgt | (nfa goe e wharsdl fa. 9.y, ws) ...1655

National Commission for Minority Educational Institutions Act, 2004
(2 of 2005) — See — Right to Children of Free and Compulsory Education Act,
2009 [Shanti Educational Society Vs. State of M.P.] ...1655

ISR reqa e e Tweyr T a4, 2004 (2005 &7 2) — 7@
— f-grew 3% sifard srer Riem &1 sifSrare sifefag4, 2009 (Fifa vq@ea
sl fa. 9.9, o) ...1655
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Negotiable Instruments Act (26 of 1881), Section 138 — Maintainability
— Payment in Pursuance to Agreement to Sell - Complaint quashed by High
Court u/S 482 Cr.P.C. — Held — Cheques were issued under and in pursuance
of agreement to sell, though it does not create any interest in immovable
property, but it constitutes a legally enforceable contract between parties to
it — Payment made in pursuance of such an agreement is hence a payment
made in pursuance of a duly enforceable debt or liability for purpose of
Section 138 — Complaint maintainable — Impugned order quashed — Appeal
allowed. [Ripudaman Singh Vs. Balkrishna] (SC)...1620

gvBTRT ferad SIfSIf (1881 &7 26), €II%T 138 — UIgofigar — fawaq &
BV & R 7 YT — URarg &l Sod IRITEd §RTORT1 482 U4 D
datta sfrEfsa fear i — affeiRa — fasa & swR @ fasfa qen
ITERT A AP oM fHA T o, Jefy ¥z srad Hufed 4 @ig fFa gfoa 781
Pl fhg I8 39 U8RI & 419 U fAf¥re wu A yad-a |fdar 1feq s=ar
2 — 3, U ol SR & 17aRoT A fHAT AT A, ©RT 138 & YAIoA =g
TP GRI$, wU 9 Yad - F0T 3120dT TR & IATAR0T H fHar 11 U JIrda =
— yRare uivefig — snafia s sifrEfsa — ordiar doR | (Ryss Ris fa.
CISEA)) (SCO)...1620

Penal Code (45 of 1860), Sections 302/34, 304-B/34, 498-A & 201 and
Criminal Procedure Code, 1973 (2 of 1974), Section 313 — Appreciation of
Evidence — Incriminating Circumstances — Explanation — Held — Wife died in
matrimonial home in abnormal circumstances where several injuries were
found on her body — Incriminating circumstances brought to notice of
appellants during examination u/S 313 Cr.P.C. but no explanation by them
regarding multiple injuries and cause of death — Letters written by deceased
to her parents within a week before her death, duly proved, which had a clear
mention of cruelty for dowry demands — Cruelty soon before death
established — Necessary ingredients of the offences available against
appellants — Appellants rightly convicted — Appeal dismissed. [Revatibai Vs.
State of M.P.] (DB)...1740

QUS Hfedrl (1860 ®T 45), €IIRTY 302,34, 304—d1 /34, 498—T T 201 UG
qUS HibAT Wledl, 1973 (1974 &T 2), &IRT 313 — W& BT JqTHT — URTE 7
B dref! IRReIfAr — wrtaeor — fifaiRa — acft @Y 7y <rac frara
# =g uRReafal # g2, 981 SHa IR IR 3d dic urs T8 off — U4,
Pl ORT 313 © 3faiid GN&T & TIRME AT H B arell uRRerfos,
i & gar e 4 18 WS Uk 3P dicl a1 Y b SR b He" A
I GRT DI WLIHIT T8I — JfADT §IRT, S Y Yd U A« & Hiax
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s ATAT—far i fod R uF, 9Ra, w9 4 difdd gu foad <o @1 9T @
oI HRAT &1 T Ioal @ AT — Y B gRd Ugdl Hdl wifad — srdiemeffio &
faeg IWEN & FaTId gch Sudw — Adarefhrr faa wu @ qrfig —
rdiet @rfiYer | (Yot 918 fa. 9.9, =) (DB)...1740

Penal Code (45 of 1860), Section 304-B/34 & 498-A — See — Criminal
Procedure Code, 1973, Section 438 [Neeraj @ Vikky Sharma Vs. State of

M.P.] ...1796
qUs Gfedr (1860 ®T 45), €IIRT 304—d1 /34 T 498—V — 7@ — TUE HigT
Tfedr, 1973, €% 438 (w1 S% faga) i fa. 9.9, I15%) ...1796

Penal Code (45 of 1860), Section 304-B/34 & 498-A and Dowry
Prohibition Act (28 of 1961), Section 2 — Definition of “Dowry” — Held —
Appellants failed establish that demand of money was because of husband's
unemployment or for starting new business — Such demand of money which

has connection with marriage is squarely covered within definition of
“Dowry”. [Revatibai Vs. State of M..P.] (DB)...1740

QUS fedr (1860 &T 45), €T 304—d1 /34 T 498—V UG ol Hfager
fefaa (1961 &1 28), €RT 2 — “geu” & gRwrer — fafAaiRa —
ardrareftror I8 mfia &9 § fawa @ fo 3 @ 9 ufq o Rsmd @
PIRT IAATT 9IT HRAR ARA B vq DI T3 off — T4 &1 Iaad A1 ForaaT
faare 9 H9g 2, yuia: "<ew” &1 uR¥rar & Hiax sl 2 | (Rad 918 fa. 9.9
T) (DB)...1740

Penal Code (45 of 1860), Section 306, Scheduled Castes and Scheduled
Tribes (Prevention of Atrocities) Act (33 of 1989), Section 3(2)(v) and Criminal
Procedure Code, 1973 (2 of 1974), Section 227 — Discharge — Grounds —Held —
Several complaints filed by deceased against respondent, last of them was
filed a few days before suicide — Specific dying declaration by deceased
regarding harassment by respondent — Sufficient material on record to
uphold framing of charge by Trial Court — High Court erred in discharging
the respondent—Impugned order set aside. [State of M.P. Vs. Deepak]
(SC)...1624

qUS HIedl (1860 ®T 45), €T 306, I SiTfa 3iiv srg¥faa sreirfa
@regrare fAareer) iffaaa (1989 @71 33), €RT 3(2)(v) vd qvs HfFar wfedr,
1973 (1974 &T 2), &RT 227 — 3RIGYTFT — 3renv — AMEIRT — Ja& grT
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the process does not arise — No interference required — Petition dismissed.
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MADHYA PRADESH ACT
No. 2 OF 2019

THE MADHYA PRADESH GOODS AND SERVICES TAX
(AMENDMENT) ACT, 2019

[Received the assent of the Governor on the 7" February, 2019; assent first published in
the “Madhya Pradesh Gazette (Extra-ordinary)", dated the 8 February 2019, page Nos.
106(13)t0 106(24)].

AnAct further to amend the Madhya Pradesh Goods and Services Tax Act,
2017.

Be it enacted by the Madhya Pradesh Legislature in the sixty-ninth
year of the Republic of India as follows:-

1. Short title and commencement. (1) This Act may be called the
Madhya Pradesh Goods and Services Tax (Amendment) Act, 2019.

(2) Save as otherwise provided, the provisions of this Act shall come into
force on such date as the State Government may, by notification in the official
Gazette, appoint:

Provided that different dates may be appointed for different provisions of
the Actand any reference in any such provision to the commencement of this Act
shall be construed as a reference to the coming into force of that provision.
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2. Amendment of Section 2. In Section 2 of the Madhya Pradesh Goods
and Services Tax Act, 2017 (No. 19 of 2017) (hereinafter referred to as the
principal Act) —

(a)

(b)

(c)

(d)
(e)

&)

(&)

(h)

@

in clause (4), for the words “the Appellate Authority and the
Appellate Tribunal”, the words, bracket and figures “the Appellate
Authority, the Appellate Tribunal and the Authority referred to in
sub-section (2) of Section 171" shall be substituted;

in clause (16) for the words “Central Board of Excise and
Customs”, the words “Central Board of Indirect Taxes and
Customs” shall be substituted;

in clause (17), for sub-clause (h), the following sub-clause shall be
substituted, namely:—

“(h) activities of a race club including by way of totalisator or a

license to book maker or activities of a licensed book maker in
such club; and”;

clause (18) shall be omitted;

with effect from the 1% day of July, 2017 clause (21) shall be
deemed to have been omitted;

with effect from the 1" day of July, 2017 clauses (22) to (111) shall
be deemed to have been renumbered as clauses (21) to (110)
respectively;

in clause (35) as so renumbered, for the word, bracket and letter
“clause (c)”, the word, bracket and letter “clause (b)” shall be
substituted;

in clause (69) so renumbered, in sub-clause (f), after the word and
figure “article 3717, the words, figure and letter “and article 371J”
shall be inserted;

in clause (102) so renumbered, the following Explanation shall be
inserted, namely:—

“Explanation.- For the removal of doubts, it is hereby clarified

that the expression “services” includes facilitating or arranging
transactions in securities;”;

with effect from the 1™ day of July, 2017 after the clause (110) so
renumbered, the following clause shall be deemed to have been
inserted, namely:—
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“(111)  “the Central Goods and Services Tax Act, 2017 means the
Central Goods and Services Tax Act, 2017 (No. 12 of
2017);.

3. Amendment of Section 6. For the marginal heading of Section 6 of
the principal Act, the following marginal heading shall be substituted, namely:—

“Authorisation of officers of central tax as proper officer in certain
circumstances”.

4. Amendment of Section 7. In Section 7 of the principal Act, with
effect from the 1% day of July,2017,—

(a) insub-section(1),—

(1) inclause (b), after the words “or furtherance of business;”, the
word “and” shall be inserted and shall always be deemed to
have been inserted;

(i1) 1in clause (c), after the words ““a consideration”, the word “and
shall be omitted and shall always be deemed to have been
omitted;

(ii1) clause (d) shall be omitted and shall always be deemed to have
been omitted;

(b) after sub-section (1), the following sub-section shall be inserted
and shall always be deemed to have been inserted, namely:—

“(1A) Where certain activities or transactions constitute a supply
in accordance with the provisions of sub-section (1), they shall
be treated either as supply of goods or supply of services as
referred to in Schedule I1.”;

(c) in sub-section (3), for the words, brackets and figures “sub-
sections (1), and (2)” the words, brackets, figures and letter “sub-
section (1), (1A)and (2)” shall be substituted.

5. Amendment of Section 9. In Section 9 of the principal Act, for sub-
section (4), the following sub-section shall be substituted, namely:—

“(4) The government may, on the recommendations of the Council, by
notification, specify a class of registered persons who shall, in
respect of supply of specified categories of goods or services or
both received from an unregistered supplier, pay the tax on reverse
charge basis as the recipient of such supply of goods or services or
both, and all the provisions of this Act shall apply to such recipient
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as if he is the person liable for paying the tax in relation to such
supply of goods or services or both.”.

6. Amendment of Section 10. In Section 10 of the principal Act,—

(a)

(b)

7.

8.

9.

(a)

insub-section (1),—

(1)

(ii)

(iii)

for the words “in lieu of the tax payable by him, an amount
calculated at such rate”, the words, brackets and figures “in lieu
of'the tax payable by him under sub-section (1) of Section 9, an
amount of tax calculated at such rate” shall be substituted;

in the existing proviso, for the words “one crore rupees”, the
words “one crore and fifty lakh rupees” shall be substituted;

after the existing proviso, the following proviso shall be
inserted, namely:—

“Provided further that a person who opts to pay tax under
clause (a) or clause (b) or clause (¢) may supply services (other
than those referred to in clause (b) of paragraph 6 of Schedule
1), of value not exceeding ten per cent of turnover in a State in
the preceding financial year or five lakh rupees, whichever is
higher”;

in sub-section (2), for clause (a), the following clause shall be
substituted, namely:—

“(a) save as provided in sub-section (1), he is not engaged in the

supply of services;”.

Amendment of Section 12. In Section 12 of the principal Act, in sub-
section (2), in clause (a), the words, bracket and figure “sub-section (1) of ” shall
be omitted.

Amendment of Section 13. In Section 13 of the principal Act, in sub-
section (2), the words, brakets and figure “sub-section (2) of ” occurring at both
the places, shall be omitted.

Amendment of Section 16. In Section 16 of the principal Act, in sub-
section (2),—

in clause (b), for the Explanation, the following Explanation shall
be substituted, namely:—

“Explanation.- For the purposes of this clause, it shall be deemed
that the registered person has received the goods or, as the case may be,
services,—
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(1)  where the goods are delivered by the supplier to a receipent or
any other person on the direction of such registered person,
whether acting as an agent or otherwise, before or during
movement of goods, either by way of transfer of documents of
title to goods or otherwise;

(i1)) where the services are provided by the supplier to any person on
the direction of and on account of such registered persons.”;

(b) in clause (c), for the word and figure “section 417, the words,
figures and letter “section 41 or section 43 A” shall be substituted.

10. Amendment of Section 17. In Section 17 of the principal Act,—

(a) in sub-section (3), the following Explanation shall be inserted,
namely:—

“Explanation.- For the purposes of this sub-section, the
expression “value of exempt supply” shall not include the value of
activities or transactions specified in Schedule III, except those specified
in paragraph 5 of the said Schedule.”;

(b) in sub-section (5), for clauses (a) and (b), the following clauses
shall be substituted, namely:—

“(a) motor vehicles for transportation of persons having approved
seating capacity of not more than thirteen persons (including
the driver), except when they are used for making the following
taxable supplies, namely:—

(A)  further supply of such motor vehicles; or
(B) transportation of passengers; or
©) imparting training on driving such motor vehicles;
(aa) vesselsand aircraft except when they are used—
(1) for making the following taxable supplies, namely:—

(A) further supply of such vessels of aircraft; or

(B) transportation of passengers; or
(©) imparting training on navigating such vessels; or
(D) imparting training on flying such aircratft;

(i)  fortransportation of goods;
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(ab) services of general insurance, servicing, repair and maintenance in
so far as they relate to motor vehicles, vessels or aircraft referred to
in clause (a) or clause (aa):

Provided that the input tax credit in respect of such services
shall be available,—

(i)  where the motor vehicles, vessels or aircraft referred to in
clause (a) or clause (aa) are used for the purpose specified
therein;

(1)) wherereceived by a taxable person engaged—

(I)  in the manufacture of such motor vehicles, vessels or
aircraft; or

(IT) inthe supply of general insurance services in respect of such
motor vehicles, vessels or aircraft insured by him;

(b) thefollowing supply of goods or services or both,—

(1) food and beverages, outdoor catering, beauty treatment, health
services, cosmetic and plastic surgery, leasing, renting or hiring
of motor vehicles, vessels or aircraft referred to in clause (a) or
clause (aa) except when used for the purposes specified therein,
life insurance and health insurance:

Provided that the input tax credit in respect of such goods
or services or both shall be available where an inward supply of
such goods or services or both is used by a registered person for
making an outward taxable supply of the same category of
goods or services or both or as an element of a taxable
composite or mixed supply;

(1)) membership ofa club, health and fitness centre; and

(ii1) travel benefits extended to employees on vacation such as leave
or home travel concession:

Provided that the input tax credit in respect of such goods
or services or both shall be available, where it is obligatory for
an employer to provide the same to its employees under any law
for the time being in force,”.

11. Amendment of Section 20. In Section 20 of the principal Act, in the
Explanation, in clause (c), for the words and figure “under entry 84,”, the words,
figures and letter “under entries 84 and 92A” shall be substituted.
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12. Amendment of Section 22. In Section 22 of the principal Act,—

(a) insub-section (1), after the proviso, the following proviso shall be
inserted, namely:—

“Provided further that the Government may, at the request of
a special category State and on the recommendations of the
council, enhance the aggregate turnover referred to in the first
proviso from ten lakh rupees to such amount, not exceeding twenty
lakh rupees and subject to such conditions and limitations, as may
be sonotified.”;

(b) in the Explanation, for clause (iii), the following clause shall be
substituted, namely:—

“(iii) the expression “special category States” shall mean the States
as specified in sub-clause (g) of clause (4) of article 279A of the
Constitution except the State of Jammu and Kashmir,
Arunachal Pradesh, Assam, Himachal Pradesh, Meghalaya,
Sikkim and Utterakhand.”.

13. Amendment of Section 24. In Section 24 of the principal Act, in
clause (x), after the words “commerce operator" the words and figure “who is
required to collect tax at source under-section 52” shall be inserted.

14. Amendment of Section 25. In Section 25 of'the principal Act,—

(a) in sub-section (1), after the existing proviso and before the
Explanation, the following proviso shall be inserted, namely:—

“Provided further that a person having a unit, as defined in
the Special Economic Zones Act, 2005, in a Special Economic
Zone or being a Special Economic Zone developer shall have to
apply for a separate registration, as distinct from his place of
business located outside the Special Economic Zone in the same
State.”.

(b) in sub-section (2), for the existing proviso, the following proviso
shall be substituted, namely:—

“Provided that a person having multiple places of business
in a State may be granted a separate registration for each such place
ofbusiness, subject to such conditions as may be prescribed.”.

15. Amendment of Section 29. In Section 29 of the principal Act,—

(a) for the marginal heading, the following marginal heading shall be
substituted, namely:—
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“Cancellation or suspension of Registration.”;

(b) in sub-section (1), after clause (c), the following proviso shall be
inserted, namely:—

“Provided that during pendency of the proceedings relating
to cancellation of registration filed by the registered person, the
registration may be suspended for such period and in such manner
as may be prescribed.”;

(c) insub-section (2), after the existing proviso, the following proviso
shall be inserted, namely:—

“Provided further that during pendency of the proceedings
relating to cancellation of registration, the proper officer may
suspend the registration for such period and in such manner as may
be prescribed.”.

16. Amendment of Section 34. In section 34 of the principal Act,—
(a) insub-section(1),-

(1) for the words “Where a tax invoice has”, the words “where one
or more tax invoices have” shall be substituted;

(i) for the words “a credit note”, the words “one or more credit
notes for supplies made in financial year” shall be substituted;

(b) insub-section (3),—

(1) forthe words “Where a tax invoice has”, the words “Where one
or more tax invoices have” shall be substituted;

(i) for the words “a debit note”, the words “one or more debit notes
for supplies made in a financial year” shall be substituted.

17. Amendment of Section 34. In Section 35 of the principal Act, in sub-
section (5), the following proviso shall be inserted, namely:—

“Provided that nothing contained in this sub-section shall apply
to any department of the Central Government or a State Government
or a local authority, whose books of account are subject to audit by the
Comptroller and Auditor-General of India or an auditor appointed for
auditing the accounts of local authorities under any law for the time
being in force.”.

18. Amendment of Section 39. In Section 39 of the principal Act,—

(a) insub-section(1),—
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(1)  for the words “in such form and manner as may be prescried”,
the words “in such form, manner and within such time as may
be prescried” shall be substituted;

(i) the words “on or before the twentieth day of the month
succeeding such calendar month or part thereof” shall be
omitted;

(ii1) the following proviso shall be inserted, namely:—

“Provided that the Government may, on the recommendations
of the Council, notify certain classes of registered persons who
shall furnish return for every quarter or part thereof, subject to
such conditions and safeguards as may be specified therein.”;

(b) in sub-section (7), the following proviso shall be inserted,
namely:—

“Provided that the Government may, on the recommendations
of the Council, notify certain classes of registered persons who
shall pay to the Government the tax due or part thereof as per
the return on or before the last date on which he is required to
furnish such return, subject to such conditions and safeguards
as may be specified therein.”;

(c) inthesub-section (9),—

(1) for the words “in the return to be furnished for the month or
quarter during which such omission or incorrect particulars are
noticed”, the words “in such form and manner as may be
prescribed” shall be substituted;

(i) for the proviso, the following proviso shall be substituted,
namely:—

“Provided that no such rectification of any omission or
incorrect particulars shall be allowed after the due date for
furnishing of return for the month of September or second
quarter following the end of the financial year to which such
details pertain, or the actual date of furnishing of relvant annual
return, whichever is earlier.”.

19. Insertion of Section 43A. After section 43 of the pricipal Act, the
following section shall be inserted, namely:—

“43A. Procedure for furnishing return and availing input tax
credit.
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Notwithstanding anything contained in sub-section (2) of
section 16, section 37 or section 38, every registered person
shall in the returns furnished under sub-section (1) of section 39
verify, validate, modify or dalete the details of supplies
furnished by the suppliers.

Notwithstanding anything contained in section 41, section 42
or section 43, the procedure for availing of input tax credit by
the recipienty and verification thereof shall be such as may be
prescried.

The procedure for furnishing the details of outward supplies by
the supplier on the common portal, for the purposes of availing
input tax credit by the recipient shall be such as may be
prescrided.

The procedure for availing input tax credit in respect of outward
supplies not furnished under sub-section (3) shall be such as
may be prescried and such procedure may include the
maximum amount of the input tax credit which can be so
availed, not exceeding twenty per cent. of the input tax credit
available, on the basis of details furnished by the suppliers
under the said sub-section.

The amount of tax, specified in the outward supplies for which
the details have been furnished by the supplier under sub-
section (3) shall be deemed to be the tax payeble by him under
the provisions of the Act.

The supplier and the recipient of a supply shall be jointly and
severally liable to pay tax or to pay the input tax credit availed,
as the case may be, in relation to outward supplies for which
whe details have been furnished under sub-section (3) or sub-
section (4) but return thereof' has not been furnished.

For the purposes of sub-section (6), the recovery shall be made
in such manner as may be prescribed and such procedure may
provide for non-recovery of an amount of tax or input tax credit
wrongly availed not exceeding one thousand rupees.

The procedure, safeguards and threshold of the tax amount in
relation to outward supplies, the details of which can be
furnished under sub-section (3) by aregistered person,—

within six months of taking registration;
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(i)  who has defaulted in payment of tax and where such
default has continued for more than two months from the
due date of payment of such defaulted amount, shall be
such as may be prescribed.”.

20. Amendment of Section 48. In section 48 of principal Act, in sub-
section (2), after the words and figures “return under section 39 or section 44 or
section 45, the words ““and to perform such other functions” shall be inserted.

21. Amendment of Section 49. In section 49 of the principal Act,—

(a) 1in sub-section (2), for the word and figures “Section 417, the
words, figures and letter “Section 41 or section 43A” shall be
substituted;

(b) Insub-section(5),—
(1) inclause(c), the following proviso shall be inserted, namely:—

“Provided that the input tax credit on account of State tax
shall be utilised towards payment of integrated tax only where
the balance of the input tax credit on account of cerntal tax is
not available for payment of integrated tax;”;

(i1) inclause (d), the following proviso shall be inserted, namely:—

“Provided that the input tax credit on account of Union
territory tax shall be utilised towards payment of integrated tax
only where the balance of the input tax credit on account of
central tax is not available for payment of integrated tax;”.

22. Insertion of Sections 49A and 49B. After section 49 of the principal
Act, the following sections shall be inserted, namely:—

“49A. Utilisation of input tax credit subject to certain conditions.

Notwithstanding anything contained in section 49, the input tax
credit on account of State tax shall be utilised towards payment of
integrated tax or State tax, as the case may be, only after the input tax
credit available on account of integrated tax has first been utilised
fully towards such payment.

49B. Order of utilisation of input tax credit.

Notwithstanding anything contained in this Chapter and
subject to the provisions of clause (e) and clause (f) of sub-section (5)
of section 49, the Government may, on the recommendations of the
Council, prescribe the order and manner of utilisation of the input tax
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credit on account of integrated tax, central tax, State tax or Union
territory tax, as the case may be, towards payment of any such tax.”.

23. Amendment of Section 52. In Section 52 of the principal Act, in
sub-section (9), for the word and figures “section 37", the words and figures
“section 37 or section 39” shall be substituted.

24. Amendment of Section 54. In section 54 of the principal Act,—

(a) in sub-section (8), in clause (a), for the words “zero-rated
supplies” occurring twice, the words “export” and “exports” shall
respectively be substituted;

(b) inthe Explanation, in clause (2),—

(i) in sub-clause (c¢), in item (i), after the words ‘“foreign
exchange”, the words “or in Indian rupees wherever permitted
by the Reserve Bank of India” shall be inserted;

(11) for sub-clause (e), the following sub-clause shall be substituted
namely:—

“(e) 1in the case of refund of unutilised input tax credit under
clause (ii) of the first proviso to sub-section (3), the due date
for furnishing of return under section 39 for the period in
which such claim for refund arises;”.

25. Amendment of Section 67. With effect from the 1™ day of July, 2017,
in sub-section (2) of section 67 of the principal Act, for the opening paragraph, the
following paragraph shall be substituted, namely:—

“Where the proper officer, not below the rank of Joint
Commissioner, either pursuant to an inspection carried out under sub-
section (1) or otherwise, has reasons to believe that any goods liable
to confiscation or any documents or books or things, which in his
opinion shall be useful for or relevant to any proceedings under this
Act, are secreted in any place, he may authorise in writing any other
officer of State tax to search and seize or may himself search and seize
such goods, documents or books or things.”.

26. Amendment of Section 79. In Section 79 of the principal Act, after
sub-section (4), the following Explanation shall be inserted, namely:—

“Explanation.- for the purposes of this section, the word
“person” shall include “Distinct Persons” as referred to in sub-section
(4) or, as the case may be, sub-section (5) of section 25.”.
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27. Amendment of Section 107. In Section 107 of the principal Act, in
sub-section (6), for clause (b), the following clause shall be substituted,
namely:—

“(b) a sum equal to ten per cent of the remaining amount of tax in
dispute arising from the said order, in relation to which the appeal
has been filed, subject to a maximum of twenty-five crore
rupees.”.

28. Amendment of Section 112. In Section 112 of the principal Act, in
sub-section (8), for clause (b), the following clause shall be substituted,
namely:—

“(b) inaddition to the amount paid under sub-section (6) of section 107,
a sum equal to twenty per cent of the remaining amount of tax, in
dispute arising from the said order, in relation to which the appeal
has been filled, subject to a maximum of fifty crore rupees.”.

29. Amendment of Section 129. In Section 129 of the principal Act,—

(a) with effect from first day of July, 2017, in sub-section (1) for
clause (b), the following clause shall be substituted, namely:—

“(b) on payment of the applicable tax and penalty equal to the
fifty per cent. of the value of the goods reduced by the tax
amount paid thereon and, in case of exempted goods, on
payment of an amount equal to five per cent of the value of
goods or twenty five thousand rupees, whichever is less, where
the owner of the goods does not come forward for payment of
such tax and penalty;”.

(b) in sub-section (6), for the words “Seven days”, the words
“fourteen days” shall be substituted.

30. Amendment of Section 140. With effect from the Ist day of July,
2017, 1n Section 140 of the principal Act.-

(a) in sub-section (4), for the opening paragraph, the following
paragraph shall be substituted, namely:—

“Aregistered person, who was engaged in the sale of taxable
goods as well as exempted goods or tax free goods by whatever
name called, under the existing law but which are liable to tax
under this Act, shall be entitled to take, in his electronic credit
ledger,—”;

(b) in sub-section (6), for the opening paragraph, the following
paragraph shall be substituted, namely:—
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“Aregistered person, who was either paying tax at fixed rate

or paying under the existing law shall be entitled to take, in his
electronic credit ledger, credit of value added tax in respect of
inputs held in stock and inputs contained in semi-finished or
finished goods held in stock on the appointed day subject to the
following conditions, namely:—”.

31. Amendment of section 142. With effect from the 1™ day of July,
2017, 1in Section 142 of the principal Act.—

in sub-section (1), for the opening paragraph, the following
paragraph shall be substituted, namely:—

“(1)

where any goods on which tax, if any, had been paid under
the existing law at the time of sale thereof not being earlier than
six months prior to the appointed day, are returned to any place
of business on or after the appointed day, the registered person
shall be eligible for refund of the tax paid under the existing law
where such goods are returned by a person, other than a
registered person, to the said place of business within a period
of six months from the appointed day and such goods are
identifiable to the satisfaction of the proper officer:”;

in sub-section (7), for clause (a), the following clause shall be
substituted, namely:—

“(a) Every proceeding of appeal, revision, review or reference

relating to any output tax liability intimated whether before, on
or after the appointed day under the existing law, shall be
disposed of in accordance with the provisions of the existing
law, and if any amount becomes recoverable as a result of such
appeal, revision, review or reference, the same shall, unless
recovered under the existing law, be recovered as an arrear of
tax under this Act and the amount so recovered shall not be
admissible as input tax credit under this Act.”.

32. Amendment of Section 143. In Section 143 of the principal Act, in
sub-section (1), in clause (b), after the proviso, the following proviso shall be
inserted, namely:—

“Provided further that the period of one year and three years

may, on sufficient cause being shown, be extended by the
commissioner for a further period not exceeding one year and two
years respectively.”.
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33. Amendment of Section 165. With effect from 1" day of July 2017,
for Section 165 of the principal Act, the following section shall be substituted,
namely:—

“165. Power to make regulations.

The Government may, by notification, make regulations
consistent with this Act and the rules made thereunder to carry out the
provisions of this Act.”.

34. Amendment of Section 166. with effect from 1" day of July, 2017, for
Section 166 of the principal Act, the following section shall be substituted,
namely:—

166. Laying of rules, regulations and notifications.

Every rule made by the Government, every regulation made by
the Government and every notification issued by the Government
under this Act, shall be laid, as soon as may be after it is made or
issued, before the State Legislature, while it is in session, for a total
period of thirty days which may be comprised in one session or in two
or more successive sessions, and if, before the expiry of the session
immediately following the session or the successive sessions
aforesaid, the State Legislature agrees in making any modification in
the rule or regulation or in the notification, as the case may be, or the
State Legislature agrees that the rule or regulation or the notification
should not be made, the rule or regulation or notification, as the case
may be, shall thereafter have effect only in such modified form or be
of no effect, as the case may be; so, however, that any such
modification or annulment shall be without prejudice to the validity
of anything previously done under that rule or regulation or
notification, as the case may be.”.

35. Amendment of Section 174. with effect from 1" day of July, 2017, for
Section 174 of the principal Act,—

(a) in sub-section (2), for clause (f), the following clause shall be
substituted, namely:—

“f) affect any proceedings including that relating to an appeal,
revision, review or reference, instituted before, on or after the
appointed day under the said amended Act or repealed Acts or
the rules made thereunder and such proceedings shall be
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continued under the said amended Acts or repealed Acts as if
this Act had not come into force and the said Acts had not been
amended or repealed.”;

(b)  for sub-section (3), the following sub-section shall be substituted,
namely:-

“(3) The mention of the particular matters referred to in section 173
and sub-section (1) shall not be held to prejudice or affect the
general application of the Madhya Pradesh General Clauses
Act, 1957 (No. 3 of 1958) with regard to the effect of repeal.”.

36. Amendment of Schedule I. In Schedule I of the principal Act, in
paragraph 4, for the words “taxable person”, the word “person” shall be
substituted.

37. Amendment of Schedule II. In Schedule II of the principal Act, in
the heading, after the word “ACTIVITIES”, the words “OR TRANSACTIONS”
shall be inserted and shall always be deemed to have been inserted with effect
from the 1" day of July, 2017.

38. Amendment of Schedule III. In Schedule III of the principal Act,—

(a) after paragraph 6, the following paragraphs shall be inserted,
namely:—

“7. Supply of goods from a place outside India to another place
outside India without such goods entering into India.

8.(a) Supply of warehoused goods to any person before
clearance for home consumption;

(b) Supply of goods by the consignee to any other person, by
endorsement of documents of title to the goods, after the goods
have been dispatched from the port of origin located outside India
but before clearance for home consumption.”;

(b) the Explanation shall be numbered as Explanation 1 and after
Explanation 1 as so numbered, the following Explanation shall be
inserted, namely:—

“Explanation 2.- For the purposes of paragraph 8, the
expression “warehoused goods” shall have the same meaning as
assigned to itin the Customs Act, 1962 (No. 52 0f1962).”.
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39. Repeal and saving. (1) The Madhya Pradesh Goods and Services
Tax (Amendment) Ordinance, 2018 (No. 11 of2018) is hereby repealed.

(2) Notwithstanding the repeal of the said ordinance, anything done or any
action taken under the said ordinance shall be deemed to have been done or taken
under the corresponding provision of this Act.




NOTES OF CASES SECTION

Short Note
*(52)
Before Mr. Justice G.S. Ahluwalia
M.A. No. 759/2016 (Gwalior) decided on 22 January, 2019

GURKHO BAI (SMT.) & ors. ...Appellants
Vs.
KUVER SINGH & ors. ...Respondents

A. Motor Vehicles Act (59 of 1988), Section 166 & 173 —
Enhancement — Future Prospects — Entitlement — Held — Apex Court
concluded that future prospects are payable even when deceased is self
employed — Deceased, a fruit vendor aged about 45 yrs. at the time of incident
—Claimants entitled for 40% of total income by way of future prospects.
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B. Motor Vehicles Act (59 of 1988), Section 173 — Appeal & Cross-
Objection — Practice — Respondent contending that under the head of loss of
estate, loss of consortium as well as funeral expenses, excessive amount has
been awarded by Tribunal — Held — In absence of any appeal or cross
objection by respondents, no adverse orders can be passed against
appellants.
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Cases referred:

(2017) 16 SCC 680, C.A. Nos. 12088-12089/2018 decided on 14.12.2018
(Supreme Court), AIR 2016 SC 193.

Akhilesh Gupta, for the appellants.
N.S. Tomar, for the respondent No. 3.
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Short Note
*(53)
Before Mr. Justice G.S. Ahluwalia
M.Cr.C. No. 39835/2018 (Gwalior) decided on 25 January, 2019

INTHE MATTER OF STATE OF M.P. ...Applicant
Vs.
DESHRAJ SINGH JADON ...Non-applicant

A. Criminal Procedure Code, 1973 (2 of 1974), Section 439(2) and
Witnesses Protection Scheme, 2018 — Cancellation of Bail — Ground —
Complainant filed application u/S 439(2) Cr.P.C. seeking cancellation of bail
of respondent/accused, however before hearing of application, complainant
committed suicide — Held — Record shows that because of harassment at the
hands of respondent to compromise the matter, complainant committed
suicide —Itis a glaring example of threatening the witnesses and non grant of
protection of police — Where bail/liberty granted to accused is misused by
him, then it is a good ground to cancel the bail — Bail order recalled — Bail
cancelled.

@. qUS HidT Gledl, 1973 (1974 &7 2), €IIRT 439(2) U4 7418 HY&T
IIGIT, 2018 — SHITd &I ¥GGHYUT — JTENR — URaArdl 1 ygeft /s rgaa a1
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B. Criminal Procedure Code, 1973 (2 of 1974), Section 439(2) —
Cancellation of Bail — Suo Motu Exercise of Power — Held — Apex Court
concluded that High Court can also suo motu exercise power u/S 439(2)
Cr.P.C.

. QUS Hidar wfedl, 1973 (1974 T 2), €IRT 439(2) — THITd &I
VGGHYU — WU 9 wfdd &1 ganT — JfifeiRa — waf=a =amareaa 1
frswfta fear 2 f& Swa =amarery H WU €, 9.9, @) 9T 439(2) & 3iavia
SIfad BT YT R GobalT 2 |

Cases referred:

(2000) 2 SCC 391, (2014) 10 SCC 754, W.P. (Criminal) No. 156/2016
order passed on 05.12.2018 (Supreme Court).
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RVS Ghuraiya, P.P. for the applicant/State.
Mukesh Sharma, for of the complainant.
V.S. Chauhan, for the non-applicant.

Short Note
*(54)
Before Mr. Justice Rajeev Kumar Shrivastava
M.Cr.C. No. 24121/2019 (Gwalior) decided on 21 June, 2019

JEETU KUSHWAHA ...Applicant
Vs.
STATE OF M.P. ...Non-applicant

A. Criminal Procedure Code, 1973 (2 0f 1974), Sections 437, 438 &
439 and Penal Code (45 of 1860), Section 457 & 380 — Bail — Principle &
Grounds — Allegation of recovery of two stolen katta of gram (chana) from
house of applicant — Held — There are no hard and fast rules regarding grant
or refusal of bail, each case has to be considered on its own merits — The basic
concept “Bail is rule and jail is exception” should continue — Basis of bail lies
in principle that there is a presumption of innocence of a person till he is
found guilty — Application allowed.

@. QUS UfHAT Gledl, 1973 (1974 T 2), €IV 437, 438 T 439 Uq
QUS WI2dT (1860 BT 45), €IIRT 457 T 380 — STHI-d — RigTd q 3TEnv — A g4,
g1 @ I Hecl DI AATH D o) A W &1 ffrepeq — affaeiRa —
ST USTH HXA JAdT AR &3 & |99 ¥ $Is yaa fraw 18 2, vds
YHRYT IR IHD [UIRINT & AR WR fFaR f6ar S=m anfdy — a8 Jo Ao
fop ST W @ 9o 9l Jrudic 8 SN Y@ I1f’v — STHEd bl TR 59
fgia # fafza 2 & fodl aafeq @ iy 81 @ STgRM d9 % @ 99 a& &
g8 <Y 121 UrAT ST — AT HR |

B. Criminal Practice — Bail — Grounds — Factors relevant for
consideration, discussed and enumerated.

. QIS® yglad — aara — arEne - fdar fad 91 @ fag gaTa
SRS, faafaa g g |

Casesreferred:

AIR 1931 Al1 356, (1997) 3 Crimes 135 (HP), AIR 2003 SC 707, (2018) 3
SCC22.

O.P. Mathur, for the applicant.
Sunil Dubey, P.L. for of the non-applicant/State.
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Short Note
*(55)
Before Mr. Justice Rajendra Kumar Srivastava
Cr.R. No. 3975/2018 (Jabalpur) decided on 9 May, 2019

MOHD. NASEEM ...Applicant
Vs.
JAINAV FATIMA & ors. ...Non-applicants

A. Criminal Procedure Code, 1973 (2 of 1974), Section 125 —
Divorced Muslim Woman — Iddat Period — Entitlement — Held — Divorced
muslim woman is entitled for maintenance u/S 125 Cr.P.C. beyond the iddat

period till her remarriage or according to conditions enumerated u/S 125
Cr.P.C.

@. qus Hlwar dledl, 1973 (1974 @I 2), €T 125 — dcllbI<T
R Afecll — $ged AT — gdharel — AMERT — deeylar JRem afean
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B. Criminal Procedure Code, 1973 (2 of 1974), Section 125 —
Income of Husband — Proof — Held — No document regarding income of
husband produced before Court — Petitioner is a skilled labour, doing work
of mobile repairing — As per State Government guidelines, income of
applicant cannot be assessed more than 7000-8000 pm — Applicant directed
to pay Rs. 2500 pm to wife and Rs. 2000 pm to daughter as maintenance.

. QUs UfHaT Aiedr, 1973 (1974 &7 2), €IIRT 125 — Gfd &1 31T —
"ga — ffEiRa — afd 3 3 & 9 § HIg A ARG S GHE
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C. Criminal Procedure Code, 1973 (2 0f 1974), Section 125 —Scope
— Held — In a proceeding u/S 125 Cr.P.C., it is not necessary for Court to
ascertain as to who was in wrong between husband and wife — Specific
allegation against husband regarding demand of dowry — Husband stated
that he divorced his wife — Sufficient reason to live separately.

T, Qs Higr wledr, 1973 (1974 @7 2), &RT 125 — FIifed —
IRfeiRd — €99, @ aRT 125 @ diid drRIAE |, <A—TAd & foIv g8
sfrfR=ad e f ufd ik ueh & g i Terd o1, sags 18 & — ufd @
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fawg g2o & 1911 & ddg ¥ fafafdse sifree — afy a9 s+ fear fé saa
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Cases referred:
(2001) 7 SCC 740, (2010) 1 SCC 666, (2014) 16 SCC 715, (1985) 2 SCC

556.

A.D. Mishra, for the applicant.

Bhavil Pandey, for the non-applicants.

Short Note
*(56)
Before Mr. Justice G.S. Ahluwalia

W.P. No. 1241/2016 (S) (Gwalior) decided on 24 January, 2019
RN MISHRA ...Petitioner
Vs.
STATE OF M.P. ...Respondent

A. Civil Services (Classification, Control and Appeal) Rules,
M.P. 1966, Rule 29 — Departmental Enquiry — Second Charge-sheet —
Maintainability — Held — Petitioner earlier exonerated of similar charges
which has been levelled against him in second charge-sheet, issued under
instructions of Lokayukt— Once an order has been passed under CCA Rules,
1966, it can only be reviewed in accordance with provisions of Rule 29, which
has not been exercised in present case — No rule pointed out empowering
respondents to initiate second departmental enquiry on similar allegations —
Subsequent charge-sheet quashed — Petition allowed.

& Rifder dar (affevvr, FaFor siv siditer) (99, 9.9, 1966, 49 29
— faurfi wira — fedta sriy—y7 — glyvftgar — aftfaeiRa — ar o gd o
1 WA RIYT A S fHAr [ o Sl diegad & Igavll & IR
fgda ARy = § SHa fawg o ™ 2 — 1966 & WL.A.Y. Al & siasfa
TP IR AR UIRT 8 OF R, SUPT dad 199 29 & Iudel & TR B
gAfdelia fear s adar 2, e adae gaxor § gair =& fear @ —
T bl R fgdia faurfia sia siRy - 8q y@efior &1 e
T4 @ forg #13 fraw $Rra 21 fear 1 — gearqadt siRiv—u= aiftrafea —
TS HoX |

B. Double Jeopardy —Held — Rule of double jeopardy does not bar
a second enquiry but the proceedings can be reopened only if Rule permits
the government.
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AIR 1975SC2277,(2006)3 SCC251,(2012)3 SCC 580.

Prashant Sharma, for the petitioner.
A.K. Nirankari, G.A. for the respondents/State.
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L.LL.R. [2019] M.P. 1595 (SC)
SUPREME COURT OF INDIA
Before Mr. Justice Arun Mishra & Mr. Justice Navin Sinha
C.A. No. 6221/2011 decided on 28 February, 2019

THE REGIONALPROVIDENT FUND

COMMISSIONER (IT) WEST BENGAL ...Appellant
Vs.
VIVEKANANDA VIDYAMANDIR & ors. ...Respondents

(Alongwith C.A. Nos. 3965-3966/2013, 3969-3970/2013,
3967-3968/2013 & T.C. (C) No. 19/2019)

A. Employees' Provident Funds and Miscellaneous Provisions Act
(19 of 1952), Section 2(b)(ii) & 6 — Deductions — Expression “Basic Wages” —
Allowances — Held — No material placed by establishments to show that
allowances paid to employees were either variable or were linked to any
incentive for greater output by employee and were not paid across the board
to all employees in a particular category or were being paid especially to
those who availed opportunity — Wage structure and components of salary
examined on facts by the authority and Appellate Authority and concluded
that allowances were essentially a part of basic wages camouflaged as part of
allowance so as to avoid deductions and contribution to provident fund
account of employees — Such allowance fall within the definition of “Basic
Wages” — Appeals preferred by establishments are dismissed and the one
preferred by Regional PF Commissioner is allowed. (Para 14)

®. wHaRt wfasg—Afer siiv gaivf Syqer sifefaaw (1952 &7 19),
geT 2(M)(ii) T 6 — @eldl — sifrafda "o daa” — " — AfEiRa —
YR §RT I8 <A 2q I G Uxd T8 &1 T3 6 sH=aiRal a1
o A« A1 di gRadl o a1 HAR) 9 3iffre snseye 2 fadl urcares 4
g o a1 ta faf¥re oft & weft ssf=rRal &1 ve 999 wu 9 de T8 5
R o g1 falRe wu ¥ 9% Had f6d A o =8I I@wR &1 SyHiT fhar on
— dd9 GEAT Ud daq & Ggcdl &1 YIS ar rdiell uisrardt gy aal
WR gdEr fear wam iR Fresiia fear 1 fé 9w savas wu 9 9o dd a1
fewar 2, o =AY & wfasy (e @ 7 sive™ vd wetdl 9 991 @ forg
Al & AT & w4 A BgH WU 9 UK (HAT AT AT — Iad A1, "o da-d” Bl
gRATST & HiaR AT @ — WRAUARN R UK Idid @il & 18 a2 &=
wfas ey smyad gRT Uwgd Irdiel HoR 31 18 |

B. Employees’ Provident Funds and Miscellaneous Provisions Act
(19 of 1952), Section 2(b)(ii) & 6 — “Basic Wages” — Exclusions — Held — This
Court earlier concluded that any variable earning which may vary from
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individual to individual according to their efficiency and diligence will stand
excluded from the term “Basic Wages”. (Para10)

. FHIN gfas—fafer v gaivf Syaer sifeifaas (1952 &1 19),
eeT 2(d1)([i) T 6 — “"Hor daT — 3rgguiT — AfEIRT — g9 =ATAg A gd #
e ftfa fear fe oig aRadt Surs= ot fo aafea @ aafed, S99 sriewar va
TACURAT & FTHAR dqcl DAl ©, ¥eq “Hol da-” | uafsid s |

Casesreferred:

(1963) 3 SCR 978, AIR 1960 SC 985, (2008) 5 SCC 428, (2014) 4
SCC 37,(1998)8 SCC 90.

JUDGMENT

The Judgment of the Court was delivered by
NAVIN SINHA, J.:- The appellants with the exception of Civil Appeal No. 6221 of
2011, are establishments covered under the Employees' Provident Fund and
Miscellaneous Provisions Act, 1952 (hereinafter referred to as the "Act"). The
appeals raise a common question of law, if the special allowances paid by an
establishment to its employees would fall within the expression "basic wages"
under Section 2(b)(ii) read with Section 6 of the Act for computation of deduction
towards Provident Fund. The appeals have therefore been heard together and are
being disposed by acommon order.

2. It is considered appropriate to briefly set out the individual facts of each
appeal for better appreciation.

CivilAppeal No. 6221 0f2011: The respondent is an unaided school giving
special allowance by way of incentive to teaching and non-teaching staff pursuant
to an agreement between the staff and the management. The incentive was
reviewed from time to time upon enhancement of the tuition fees of the students.
The authority under the Act held that the special allowance was to be included in
basic wage for deduction of provident fund. The Single Judge set aside the order.
The Division Bench initially after examining the salary structure allowed the
appeal on 13.01.2005 holding that the special allowance was a part of dearness
allowance liable to deduction. The order was recalled on 16.01.2007 at the behest
of the respondent as none had appeared on its behalf. The subsequent Division
Bench dismissed the appeal holding that the special allowance was not linked to
the consumer price index, and therefore did not fall within the definition of basic
wage, thus not liable to deduction.

Civil Appeal Nos. 3965-66 0f2013: The appellant was paying basic wage +
variable dearness allowance(VDA) + house rent allowance(HRA) + travel
allowance + canteen allowance + lunch incentive. The special allowances not
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having been included in basic wage, deduction for provident fund was not made
from the same. The authority under the Act held that only washing allowance was
to be excluded from basic wage. The High Court partially allowed the writ petition
by excluding lunch incentive from basic wage. A review petition against the same
by the appellant was dismissed.

CivilAppeal Nos. 3969-70 0f2013: The appellant was not deducting Provident
Fund contribution on house rent allowance, special allowance, management
allowance and conveyance allowance by excluding it from basic wage. The
authority under the Act held that the allowances had to be taken into account as
basic wage for deduction. The High Court dismissed the writ petition and the
review petition filed by the appellant.

Civil Appeal Nos. 3967-68 of 2013: The appellant company was not deducting
Provident Fund contribution on house rent allowance, special allowance,
management allowance and conveyance allowance by excluding it from basic
wage. The authority under the Act held that the special allowances formed part of
basic wage and was liable to deduction. The writ petition and review petition filed
by the appellant were dismissed.

Transfer Case (C) No.19 of 2019 (arising out of T.P. (C) No. 1273 of 2013):
The petitioner filed W.P. No. 25443 of 2010 against the show cause notice issued
by the authority under the Act calling for records to determine if conveyance
allowance, education allowance, food concession, medical allowance, special
holidays, night shift incentives and city compensatory allowance constituted part
of basic wage. The writ petition was dismissed being against a show cause notice
and the statutory remedy available under the Act, including an appeal. A Writ
Appeal (Civil) No.1026 of 2011 was preferred against the same and which has
been transferred to this Court at the request of the petitioner even before a final
adjudication of liability.

3. We have heard learned Additional Solicitor General, Shri Vikramajit
Banerjee and Shri Sanjay Kumar Jain appearing for the Regional Provident Fund
Commisioner and Shri Ranjit Kumar, learned Senior Counsel who made the lead
arguments on behalf of the Establishment-appellants, and also Mr. Anand
Gopalan, learned counsel appearing for the petitioner in the transfer petition.

4. Shri Vikramajit Banerjee, learned Additional Solicitor General appearing
for the appellant in Civil Appeal No. 6221 of 2011, submitted that the special
allowance paid to the teaching and non-teaching staff of the respondent school
was nothing but camouflaged dearness allowance liable to deduction as part of
basic wage. Section 2(b)(i1) defined dearness allowance as all cash payment by
whatever name called paid to an employee on account of arise in the cost of living.
The allowance shall therefore fall within the term dearness allowance,
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irrespective of the nomenclature, it being paid to all employees on account of rise
in the cost of living. The special allowance had all the indices of a dearness
allowance. A bare perusal of the breakup of the different ingredients of the salary
noticed in the earlier order of the Division Bench dated 13.01.2005 makes it
apparent that it formed part of the component of pay falling within dearness
allowance. The special allowance was also subject to increment on a time scale.
The Act was a social beneficial welfare legislation meant for protection of the
weaker sections of the society, i.e. the workmen, and was therefore, required to be
interpreted in a manner to sub-serve and advance the purpose of the legislation.
Under Section 6 of the Act, the appellant was liable to pay contribution to the
provident fund on basic wages, dearness allowance, and retaining allowance (if
any). To exclude any incentive wage from basic wage, it should have a direct
nexus and linkage with the amount of extra output. Relying on Bridge and Roof
Co. (India) Ltd. vs. Union of India, (1963) 3 SCR 978, it was submitted that
whatever is payable by all concerns or earned by all permanent employees had to
be included in basic wage for the purpose of deduction under Section 6 of the Act.
It is only such allowances not payable by all concerns or may not be earned by all
employees of the concern, that would stand excluded from deduction. It is only
when a worker produces beyond the base standard, what he earns would not be a
basic wage but a production bonus or incentive wage which would then fall
outside the purview of basic wage under Section 2(b) of the Act. Since the special
allowance was earned by all teaching and non-teaching staff of the respondent
school, it has to be included for the purpose of deduction under Section 6 of the
Act. The special allowance in the present case was a part of the salary breakup
payable to all employees and did not have any nexus with extra output produced
by the employee out of his allowance, and thus it fell within the definition of
"basic wage".

5. The common submission on behalf of the appellants in the remaining
appeals was that basic wages defined under Section 2(b) contains exceptions and
will not include what would ordinarily not be earned in accordance with the terms
of the contract of employment. Even with regard to the payments earned by an
employee in accordance with the terms of contract of employment, the basis of
inclusion in Section 6 and exclusion in Section 2(b)(i1) is that whatever is payable
in all concerns and is earned by all permanent employees is included for the
purpose of contribution under Section 6. But whatever is not payable by all
concerns or may not be earned by all employees of a concern are excluded for the
purposes of contribution. Dearness allowance was payable in all concerns either
as an addition to basic wage or as part of consolidated wages. Retaining allowance
was payable to all permanent employees in seasonal factories and was therefore
included in Section 6. But, house rent allowance is not paid in many concerns and
sometimes in the same concern, it is paid to some employees but not to others, and
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would therefore stand excluded from basic wage. Likewise overtime allowance
though in force in all concerns, is not earned by all employees and would again
stand excluded from basic wage. It is only those emoluments earned by an
employee in accordance with the terms of employment which would qualify as
basic wage and discretionary allowances not earned in accordance with the terms
of employment would not be covered by basic wage. The statute itself excludes
certain allowance from the term basic wages. The exclusion of dearness
allowance in Section 2(b)(ii) is an exception but that exception has been corrected
by including dearness allowance in Section 6 for the purpose of contribution.

6. Attendance incentive was not paid in terms of the contract of employment
and was not legally enforceable by an employee. It would therefore not fall within
basic wage as it was not paid to all employees of the concern. Likewise,
transport/conveyance allowance was similar to house rent allowance, as it was
reimbursement to an employee. Such payments are ordinarily not made
universally, ordinarily and necessarily to all employees and therefore will not fall
within the definition of basic wage. To hold that canteen allowance was paid only
to some employees, being optional was not to be included in basic wage while
conveyance allowance was paid to all employees without any proof in respect
thereof was unsustainable.

7. Basic wage, would not ipso-facto take within its ambit the salary breakup
structure to hold it liable for provident fund deductions when it was paid as special
incentive or production bonus given to more meritorious workmen who put in
extra output which has a direct nexus and linkage with the output by the eligible
workmen. When a worker produces beyond the base or standard, what he earns
was not basic wage. This incentive wage will fall outside the purview of basic
wage.

8. We have considered the submissions on behalf of the parties. To consider
the common question of law, it will be necessary to set out the relevant provisions
of the Act for purposes of the present controversy.

"Section 2 (b): "Basic Wages" means all emoluments which are earned by an
employee while on duty or (on leave or on holidays with wages in either case)
in accordance with the terms of the contract of employment and which are paid
or payable in cash to him, but does not include-

(1) The cash value of any food concession;

(i1) Any dearness allowance (that is to say, all cash payments by whatever
name called paid to an employee on account of a rise in the cost of
living), house-rent allowance, overtime allowance, bonus, commission
or any other similar allowance payable to the employee in respect of his
employment or of work done in such employment.
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(iii)  Any presents made by the employer;

Section 6: Contributions and matters which may be provided for in Schemes.-
The contribution which shall be paid by the employer to the Fund shall be ten
percent. Of the basic wages, dearness allowance and retaining allowance, if
any, for the time being payable to each of the employees whether employed by
him directly or by or through a contractor, and the employees' contribution
shall be equal to the contribution payable by the employer in respect of him and
may, if any employee so desires, be an amount exceeding ten percent of his
basic wages, dearness allowance and retaining allowance if any, subject to the
condition that the employer shall not be under an obligation to pay any
contribution over and above his contribution payable under this section:

Provided that in its application to any establishment or class of establishments
which the Central Government, after making such inquiry as it deems fit, may,
by notification in the Official Gazette specify, this section shall be subject to the
modification that for the words "ten percent", at both the places where they
occur, the words "12 percent" shall be substituted:

Provided further that where the amount of any contribution payable under this
Actinvolves a fraction of a rupee, the Scheme may provide for rounding off of
such fraction to the nearest rupee, half of a rupee, or quarter of a rupee.

Explanation I - For the purposes of this section dearness allowance shall be
deemed to include also the cash value of any food concession allowed to the
employee.

Explanation II. - For the purposes of this section, "retaining allowance" means
allowance payable for the time being to an employee of any factory or other
establishment during any period in which the establishment is not working, for
retaining his services."

9. Basic wage, under the Act, has been defined as all emoluments paid in
cash to an employee in accordance with the terms of his contract of employment.
But it carves out certain exceptions which would not fall within the definition of
basic wage and which includes dearness allowance apart from other allowances
mentioned therein. But this exclusion of dearness allowance finds inclusion in
Section 6. The test adopted to determine if any payment was to be excluded from
basic wage is that the payment under the scheme must have a direct access and
linkage to the payment of such special allowance as not being common to all. The
crucial test is one of universality. The employer, under the Act, has a statutory
obligation to deduct the specified percentage of the contribution from the
employee's salary and make matching contribution. The entire amount is then
required to be deposited in the fund within 15 days from the date of such
collection. The aforesaid provisions fell for detailed consideration by this Court
in Bridge & Roof (supra) when it was observed as follows:

"7. The main question therefore that falls for decision is as to which of these
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two rival contentions is in consonance with s. 2(b). There is no doubt that
"basic wages" as defined therein means all emoluments which are earned by
an employee while on duty or on leave with wages in accordance with the
terms of the contract of employment and which are paid or payable in cash.
If there were no exceptions to this definition, there would have been no
difficulty in holding that production bonus whatever be its nature would be
included within these terms. The difficulty, however, arises because the
definition also provides that certain things will not be included in the term
"basic wages", and these are contained in three clauses. The first clause
mentions the cash value of any food concession while the third clause
mentions that presents made by the employer. The fact that the exceptions
contain even presents made by the employer shows that though the
definition mentions all emoluments which are earned in accordance with
the terms of the contract of employment, care was taken to exclude presents
which would ordinarily not be earned in accordance with the terms of the
contract of employment. Similarly, though the definition includes "all
emoluments" which are paid or payable in cash, the exception excludes the
cash value of any food concession, which in any case was not payable in
cash. The exceptions therefore do not seem to follow any logical pattern
which would be in consonance with the main definition.

8. Then we come to clause (ii). It excludes dearness allowance, house-rent
allowance, overtime allowance, bonus, commission or any other similar
allowance payable to the employee in respect of his employment or of work
done in such employment. This exception suggests that even though the
main part of the definition includes all emoluments which are earned in
accordance with the terms of the contract of employment, certain payments
which are in fact the price of labour and earned in accordance with the terms
of the contract of employment are excluded from the main part of the
definition of "basic wages". It is undeniable that the exceptions contained in
clause (ii) refer to payments which are earned by an employee in accordance
with the terms of his contract of employment. It was admitted by counsel on
both sides before us that it was difficult to find any one basis for the
exceptions contained in the three clauses. It is clear however from clause (ii)
that from the definition of the word "basic wages" certain earnings were
excluded, though they must be earned by employees in accordance with the
terms of the contract of employment. Having excluded "dearness
allowance" from the definition of "basic wages", s. 6 then provides for
inclusion of dearness allowance for purposes of contribution. But that is
clearly the result of the specific provision in s. 6 which lays down that
contribution shall be 6-1/4 per centum of the basic wages, dearness
allowance and retaining allowance (if any). We must therefore try to
discover some basis for the exclusion in clause (ii) as also the inclusion of
dearness allowance and retaining allowance (for any) in s. 6. It seems that
the basis of inclusion in s. 6 and exclusion in clause (ii) is that whatever is
payable in all concerns and is earned by all permanent employees is
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included for the purpose, of contribution under s. 6, but whatever is not
payable by all concerns or may not be earned by all employees of a concern
is excluded for the purpose of contribution. Dearness allowance (for
examples is payable in all concerns either as an addition to basic wages or as
a part of consolidated wages where a concern does not have separate
dearness allowance and basic wages. Similarly, retaining allowance is
payable to all permanent employees in all seasonal factories like sugar
factories and is therefore included in s. 6; but house-rent allowance is not
paid in many concerns and sometimes in the same concern it is paid to some
employees but not to others, for the theory is that house-rent is included in
the payment of basic wages plus dearness allowance or consolidated wages.
Therefore, house-rent allowance which may not be payable to all
employees of a concern and which is certainly not paid by all concern is
taken out of the definition of "basic wages", even though the basis of
payment of house-rent allowance where it is paid is the contract of
employment. Similarly, overtime allowance though it is generally in force
in all concerns is not earned by all employees of a concern. It is also earned
in accordance with the terms of the contract of employment; but because it
may not be earned by all employees of a concern it is excluded from "basic
wages". Similarly, commission or any other similar allowance is excluded
from the definition of "basic wages" for commission and other allowances
are not necessarily to be found in all concerns; nor are they necessarily
earned by all employees of the same concern, though where they exist they
are earned in accordance with the terms of the contract of employment. It
seems therefore that the basis for the exclusion in clause (ii) of the
exceptions in s. 2(b) is that all that is not earned in all concerns or by all
employees of concern is excluded from basic wages. To this the exclusion of
dearness allowance in clause (ii) is an exception. But that exception has
been corrected by including dearness allowance in s. 6 for the purpose of
contribution. Dearness allowance which is an exception in the definition of
"basic wages", is included for the propose of contribution by s. 6 and the real
exceptions therefore in clause (i) are the other exceptions beside dearness
allowance, which has been included through S. 6."

10.  Any variable earning which may vary from individual to individual
according to their efficiency and diligence will stand excluded from the term
"basic wages" was considered in Muir Mills Co. Ltd., Kanpur Vs. Its Workmen,
AIR 1960 SC 985 observing:

"11. Thus understood "basic wage" never includes the additional
emoluments which some workmen may earn, on the basis of a system of
bonuses related to the production. The quantum of earning in such
bonuses varies from individual to individual according to their
efficiency and diligence; it will vary sometimes from season to season
with the variations of working conditions in the factory or other place
where the work is done; it will vary also with variations in the rate of
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supplies of raw material or in the assistance obtainable from machinery.
This very element of wvariation, excludes this part of workmen's
emoluments from the connotation of "basic wages"..."

11. In Manipal Academy of Higher Education vs. Provident Fund Commissioner,
(2008) 5 SCC 428, relying upon Bridge Roof's case it was observed:

"10. The basic principles as laid down in Bridge Roof's case (supra) on a
combined reading of Sections 2(b) and 6 are as follows:

(a) Where the wage is universally, necessarily and ordinarily paid to all
across the board such emoluments are basic wages.

(b) Where the payment is available to be specially paid to those who
avail of the opportunity is not basic wages. By way of example it was
held that overtime allowance, though it is generally in force in all
concerns is not earned by all employees of a concern. It is also earned in
accordance with the terms of the contract of employment but because it
may not be earned by all employees of a concern, it is excluded from
basic wages.

(¢) Conversely, any payment by way of a special incentive or work is
not basic wages."

12.  The term basic wage has not been defined under the Act. Adverting to the
dictionary meaning of the same in Kichha Sugar Company Limited through
General Manager vs. Tarai Chini Mill Majdoor Union, Uttarakhand, (2014) 4
SCC 37, it was observed as follows:

"9, According to http://www.merriam-webster.com (Merriam
Webster Dictionary) the word 'basic wage' means as follows:

1. A wage or salary based on the cost of living and used as a standard for
calculating rates of pay

2. Arate of pay for a standard work period exclusive of such additional
payments as bonuses and overtime.

10. When an expression is not defined, one can take into account the
definition given to such expression in a statute as also the dictionary
meaning. In our opinion, those wages which are universally, necessarily and
ordinarily paid to all the employees across the board are basic wage. Where
the payment is available to those who avail the opportunity more than
others, the amount paid for that cannot be included in the basic wage. As for
example, the overtime allowance, though it is generally enforced across the
board but not earned by all employees equally. Overtime wages or for that
matter, leave encashment may be available to each workman but it may vary
from one workman to other. The extra bonus depends upon the extra hour of
work done by the workman whereas leave encashment shall depend upon
the number of days of leave available to workman. Both are variable. In
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view of what we have observed above, we are of the opinion that the amount
received as leave encashment and overtime wages is not fit to be included
for calculating 15% ofthe Hill Development Allowance."

13.  That the Act was a piece of beneficial social welfare legislation and must
be interpreted as such was considered in The Daily Partap vs. The Regional
Provident Fund Commissioner, Punjab, Haryana, Himachal Pradesh and Union

Territory, Chandigarh, (1998) 8 SCC 90.

14.  Applying the aforesaid tests to the facts of the present appeals, no material
has been placed by the establishments to demonstrate that the allowances in
question being paid to its employees were either variable or were linked to any
incentive for production resulting in greater output by an employee and that the
allowances in question were not paid across the board to all employees in a
particular category or were being paid especially to those who avail the
opportunity. In order that the amount goes beyond the basic wages, it has to be
shown that the workman concerned had become eligible to get this extra amount
beyond the normal work which he was otherwise required to put in. There is no
data available on record to show what were the norms of work prescribed for those
workmen during the relevant period. It is therefore not possible to ascertain
whether extra amounts paid to the workmen were in fact paid for the extra work
which had exceeded the normal output prescribed for the workmen. The wage
structure and the components of salary have been examined on facts, both by the
authority and the appellate authority under the Act, who have arrived at a factual
conclusion that the allowances in question were essentially a part of the basic
wage camouflaged as part of an allowance so as to avoid deduction and
contribution accordingly to the provident fund account of the employees. There is
no occasion for us to interfere with the concurrent conclusions of facts. The
appeals by the establishments therefore merit no interference. Conversely, for the
same reason the appeal preferred by the Regional Provident Fund Commissioner
deserves to be allowed.

15.  Resultantly, Civil Appeal No. 6221 of 2011 is allowed. Civil Appeal Nos.
3965-66 of 2013, Civil Appeal Nos. 3967-68 of 2013, Civil Appeal Nos. 3969-70
0f2013 and Transfer Case (C) No.19 0f2019 are dismissed.

Order accordingly
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I.L.R. [2019] M.P. 1605 (SC)
SUPREME COURT OF INDIA
Before Mr. Justice A.K. Sikri, Mr. Justice S. Abdul Nazeer &
Mr. Justice M.R. Shah
Cr.A. No. 349/2019 decided on 5 March, 2019

STATE OF M.P. ...Appellant
Vs.
LAXMI NARAYAN & ors. ...Respondents

(Alongwith Cr.A. No. 350/2019)

A. Criminal Procedure Code, 1973 (2 of 1974), Section 320 & 482
and Penal Code (45 of 1860), Section 307/34 & 308 — Quashment of
Proceedings — Ground — Held — High Court quashed the proceedings on basis
of compromise between accused and complainant, without considering the
gravity and seriousness of offence and its social impact and also without
considering that offences alleged were non-compoundable u/S 320 Cr.P.C. —
High Court quashed the proceedings mechanically without considering the
distinction between private/personal wrong and a social wrong — Quashment
of FIR on the ground that matter has been compromised and there is no
possibility of recording conviction, is erroneous — Impugned orders quashed
—Trial may proceed as per law — Appeals allowed.

(Paras 4, 6.1, 9.1, 11 & 14 to 16)

®. QUE Uit Gfedr, 1973 (1974 &7 2), €IINT 320 T 482 V9 VS
Gfedr (1860 ®T 45), €T 307 /34 T 308 — HrAqIfedl AfrGgfsa & T —
e — ARG — ST AT A IURTE &) [HAT R THRAT TAT D
AHIfST® 9HTd IR faar {63 faar v g7 ) faar # fod 9% % sruve S ..
DI HRT 320 B Havd JTE o, P a1 ufkard] & Heg Gusiid & ER
R drIqIRAl &1 ARREET frar — Swa <arTera 3 Aol / aafeara Iy srerar
Ueh aHfST® <Y A faae 5 oo aifye wu @ srfarfzay &1 sifrefesa fear
— Yo A1 UTIa< &l 39 AR WR AP Efsa fear s f& arre #§ wwsitan
B T @ aon iRty sitifafad s o &1 dwraer a8 2, Ffeyef @ -
et s e e fed fad R — fafer s ol fa=mRor faan s e @ —
diel JoR |

B. Criminal Procedure Code, 1973 (2 of 1974), Section 320 & 482 —
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Casesreferred:

(2014) 6 SCC 466, (2014) 4 SCC 149, (2011) 10 SCC 705, (2012) 10 SCC
303, (2014) 10 SCC 285, (2015) 8 SCC 307, (2016) 12 SCC 179, (2016) 12 SCC
471, (2017) 9 SCC 641, 2019 SCC Online SC 7, Cr.A. No. 14/2019 decided on
04.01.2019 (Supreme Court), (2014) 15 SCC 29.

JUDGMENT

The Judgment of the Court was delivered by
M.R. SHAH, J. :-

Criminal Appeal No.349 02019

Atwo Judge bench of this Court vide its order dated 08.09.2017, in view of
the apparent conflict between the two decisions of this Court in the cases of
Narinder Singh vs. State of Punjab (2014) 6 SCC 466 and State of Rajasthan vs.
Shambhu Kewat (2014) 4 SCC 149, has referred the matter to a Bench of three
Judges, and that is how the matter is placed before a Bench of three Judges.

1.1 Vide order dated 19.11.2018, since the same question of law is involved,
this Court tagged the connected appeal with the main appeal.

2. Feeling aggrieved and dissatisfied with the impugned judgment and order
dated 7.10.2013 passed by the High Court of Madhya Pradesh, Bench at Gwalior
in Miscellaneous Criminal Case No. 8000/2013, by which the High Court has
allowed the said application, preferred by the respondents herein/original accused
(hereinafter referred to as the 'Accused'), and in exercise of its powers under
Section 482 of the Code of Criminal Procedure, has quashed the proceedings
against the accused for the offences punishable under Sections 307 and 34 of the
IPC, relying upon the decision of this Court in the case of Shiji @ Pappu & others
vs. Radhika and another (2011) 10 SCC 705, the State of Madhya Pradesh has
preferred the present appeal.

2.1 Office report dated 18.08.2017 indicates that service of show cause notice
on the respondents is complete, and respondent nos. 1 to 3 are represented by Ms.
Mridula Ray Bhardwaj, Advocate, but during the course of hearing, nobody
appeared for the respondents.

3. The facts leading to this appeal are, that an FIR was lodged
against the respondents herein and two unknown persons at Police Station Raun,
District Bhind, for the offences punishable under Sections 307 and 34 of the IPC,
which was registered as Crime No.36/13. It was alleged that on 03.03.2013 at
about 9:30 p.m., the complainant - Charan Singh, who is an operator of LNT
machine is extracting sand of Sindh River at Indukhi Sand Mine and at that time
firing from other side of river started and the counter firing from this side also
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started then he heard that take away your machine from here. It is alleged that
some people came there from which Sanjeev (respondent no.2 herein), Lature
(respondent no.1 herein), Sant Singh (respondent no.3 herein) and two unknown
persons came near to the complainant and his machine and told him to run away,
then somebody told to Sanjeev (respondent no.2 herein) to fire and then Sanjeev
fired on the complainant and then they ran away. The complainant fell from the
machine. The bullet hit the complainant on elbow of right hand. Somehow the
complainant managed to reach the village and a person called a car and admitted
the complainant in District Hospital.

3.1 That on 04.03.2013, the duty doctor in the District Hospital informed the
police and on the basis of the statement of the complainant, a Dehati Nalishi
bearing No. 0/13 was registered under Sections 307 and 34 of the IPC.

3.2 Thatthe medical examination of the injured complainant was conducted at
District Hospital and five injuries were found on his body and injuries nos. 1 to 4
were opined to be caused by fire arm and injury no.5 was advised for x-ray.

3.3 Thaton05.03.2013, the police reached on the spot and prepared spot map;
statement of witnesses were recorded under Section 161 of the Cr.P.C. and the
police seized simple soil, blood stained soil and other articles from the spot of the
incident and prepared their seizure memos.

3.4  That the accused filed Miscellaneous Criminal Case No. 8000 of 2013
under Section 482 of Cr.P.C. before the High Court of Madhya Pradesh, Bench at
Gwalior for quashing the criminal proceedings against the accused arising out of
the FIR, on the sole ground of a compromise arrived at between the accused and
the complainant.

4. That, by the impugned judgment and order, the High Court, in exercise of
its powers under Section 482 of Cr.P.C., has quashed the criminal proceedings
against the accused solely on the ground that the accused and the complainant
have settled the disputes amicably. While quashing the criminal proceedings
against the accused, the High Court has considered and relied upon the decision of
this Court in the case of Shiji (supra).

5. Feeling aggrieved and dissatisfied by the impugned judgment and order,
quashing the criminal proceedings against the accused for the offences punishable
under Sections 307 and 34 of the IPC, the State of Madhya Pradesh has preferred
the present appeal.

6. Learned advocate appearing on behalf of the State of Madhya Pradesh has
vehemently submitted that the High Court has committed a grave error in
quashing the FIR which was for the offences under Sections 307 and 34 of
the IPC.
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6.1 It is vehemently submitted by the learned counsel appearing on behalf of
the appellant-State that in the present cases the High Court has quashed the FIR
mechanically and solely on the basis of the settlement/compromise between the
complainant and the accused, without even considering the gravity and
seriousness of the offences alleged against the accused persons.

6.2 It is further submitted by the learned counsel appearing on behalf of the
appellant-State that while exercising the powers under Section 482 of the Cr.P.C.
and quashing the FIR, the High Court has not at all considered the fact that the
offences alleged were against the society at large and not restricted to the personal
disputes between the two individuals.

6.3. It is further submitted by the learned counsel appearing on behalf of the
appellant-State that the High Court has misread the decision of this Court in the
case of Shiji (supra), while quashing the FIR. It is vehemently submitted by the
learned counsel that the High Court ought to have appreciated that in all the cases
where the complainant has compromised/entered into a settlement with the
accused, that need not necessarily mean resulting into no chance of recording
conviction and/or the entire exercise of a trial destined to be exercise of futility. It
is vehemently submitted by the learned counsel appearing on behalf of the
appellant-State that in a given case despite the complainant may not support in
future and in the trial in view of the settlement and compromise with the accused,
still the prosecution may prove the case against the accused persons by examining
the other witnesses, if any, and/or on the basis of the medical evidence and/or
other evidence/material. It is submitted that in the present cases the investigation
was in progress and even the statement of the witnesses was recorded and the
medical evidence was also collected. It is submitted that therefore in the facts and
circumstances of the case, the High Court has clearly erred in considering and
relying upon the decision of this Court in the case of Shiji (supra).

6.4 It is further submitted by the learned counsel appearing on behalf of the
appellant-State that the accused were hard core criminals and many criminal cases
were registered against them and they are a serious threat to the society. It is
submitted that all these aforesaid circumstances and the conduct on the part of the
accused were required to be considered by the High Court while quashing the FIR
in exercise of its inherent powers under Section 482 of the Cr.P.C., and more
particularly when the offences alleged were against the society at large, namely,
attempt to murder, which is a non-compoundable offence. In support of his
submissions, learned counsel for the appellant-State has placed reliance on the
decisions of this Court in the cases of Gian Singh vs. State of Punjab (2012) 10
SCC 303; State of Rajasthan vs. Shambhu Kewat, (2014) 4 SCC 149; State of
Madhya Pradesh vs. Deepak (2014) 10 SCC 285; State of Madhya Pradesh vs.
Manish (2015) 8 SCC 307; J.Ramesh Kamath vs. Mohana Kurup (2016) 12 SCC
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179; State of Madhya Pradesh vs. Rajveer Singh (2016) 12 SCC 471; Parbatbhai

AAhir vs. State of Gujarat (2017) 9 SCC 641; and 2019 SCC Online SC 7, State of
Madhya Pradesh vs. Kalyan Singh, decided on 4.1.2019 in Criminal Appeal No.

14/2019, State of Madhya Pradesh vs. Dhruv Gurjar, decided on 22.02.2019 in

Criminal Appeal @ SLP(Criminal) No.9859/2013.

6.5  Making the above submissions and relying upon the aforesaid
decisions of this Court, learned counsel appearing on behalf of the appellant-State
has prayed to allow the present appeal and quash and set aside the impugned
judgment and order passed by the High Court quashing and setting aside the FIR,
in exercise of its inherent powers under Section 482 of the Cr.P.C.

7. As observed hereinabove, nobody appeared on behalf of the respondents -
accused.

8. We have heard the learned counsel for the appellant at great length.

9. At the outset, it is required to be noted that in the present appeals, the High

Court in exercise of its powers under Section 482 of the Cr.P.C. has quashed the
FIR for the offences under Sections 307 and 34 of the IPC solely on the basis of a
compromise between the complainant and the accused. That in view of the
compromise and the stand taken by the complainant, considering the decision of
this Court in the case of Shiji (supra), the High Court has observed that there is no
chance of recording conviction against the accused persons and the entire exercise
of atrial would be exercise in futility, the High Court has quashed the FIR.

9.1  However, the High Court has not at all considered the fact that the offences
alleged were non-compoundable offences as per Section 320 of the Cr.P.C. From
the impugned judgment and order, it appears that the High Court has not at all
considered the relevant facts and circumstances of the case, more particularly the
seriousness of the offences and its social impact. From the impugned judgment
and order passed by the High Court, it appears that the High Court has
mechanically quashed the FIR, in exercise of its powers under Section 482 Cr.P.C.
The High Court has not at all considered the distinction between a personal or
private wrong and a social wrong and the social impact. As observed by this Court
in the case of State of Maharashtravs. Vikram Anantrai Doshi, (2014) 15 SCC 29,
the Court's principal duty, while exercising the powers under Section 482 Cr.P.C.
to quash the criminal proceedings, should be to scan the entire facts to find out the
thrust of the allegations and the crux of the settlement. As observed, it is the
experience of the Judge that comes to his aid and the said experience should be
used with care, caution, circumspection and courageous prudence. In the case at
hand, the High Court has not at all taken pains to scrutinise the entire conspectus
of facts in proper perspective and has quashed the criminal proceedings
mechanically. Even, the quashing of the FIR by the High Court in the present case
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for the offences under Sections 307 and 34 of the IPC, and that too in exercise of
powers under Section 482 of the Cr.P.C. is just contrary to the law laid down by
this Court in a catena of decisions.

9.2 Inthe case of Gian Singh (supra), in paragraph 61, this Court has observed
and held as under:

"61. The position that emerges from the above discussion can be
summarised thus: the power of the High Court in quashing a criminal
proceeding or FIR or complaint in exercise of its inherent jurisdiction is
distinct and different from the power given to a criminal court for
compounding the offences under Section 320 of the Code. Inherent power is
of wide plenitude with no statutory limitation but it has to be exercised in
accord with the guideline engrafted in such power viz.: (i) to secure the ends
of justice, or (ii) to prevent abuse of the process of any court. In what cases
power to quash the criminal proceeding or complaint or FIR may be
exercised where the offender and the victim have settled their dispute would
depend on the facts and circumstances of each case and no category can be
prescribed. However, before exercise of such power, the High Court must
have due regard to the nature and gravity of the crime. Heinous and serious
offences of mental depravity or offences like murder, rape, dacoity, etc.
cannot be fittingly quashed even though the victim or victim's family and
the offender have settled the dispute. Such offences are not private in nature
and have a serious impact on society. Similarly, any compromise between
the victim and the offender in relation to the offences under special statutes
like the Prevention of Corruption Act or the offences committed by public
servants while working in that capacity, etc.; cannot provide for any basis
for quashing criminal proceedings involving such offences. But the
criminal cases having overwhelmingly and predominatingly civil flavour
stand on a different footing for the purposes of quashing, particularly the
offences arising from commercial, financial, mercantile, civil, partnership
or such like transactions or the offences arising out of matrimony relating to
dowry, etc. or the family disputes where the wrong is basically private or
personal in nature and the parties have resolved their entire dispute. In this
category of cases, the High Court may quash the criminal proceedings if in
its view, because of the compromise between the offender and the victim,
the possibility of conviction is remote and bleak and continuation of the
criminal case would put the accused to great oppression and prejudice and
extreme injustice would be caused to him by not quashing the criminal case
despite full and complete settlement and compromise with the victim. In
other words, the High Court must consider whether it would be unfair or
contrary to the interest of justice to continue with the criminal proceeding or
continuation of the criminal proceeding would tantamount to abuse of
process of law despite settlement and compromise between the victim and
the wrongdoer and whether to secure the ends of justice, it is appropriate that
the criminal case is put to an end and if the answer to the above question(s) is
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in the affirmative, the High Court shall be well within its jurisdiction to
quash the criminal proceeding."

9.3 In the case of Narinder Singh vs. State of Punjab (2014) 6 SCC 466, after
considering the decision in the case of Gian Singh (supra), in paragraph 29, this
Court summed up as under:

"29. In view of the aforesaid discussion, we sum up and lay down the
following principles by which the High Court would be guided in giving
adequate treatment to the settlement between the parties and exercising its
power under Section 482 of the Code while accepting the settlement and
quashing the proceedings or refusing to accept the settlement with direction
to continue with the criminal proceedings:

29.1. Power conferred under Section 482 of the Code is to be distinguished
from the power which lies in the Court to compound the offences under
Section 320 of the Code. No doubt, under Section 482 of the Code, the High
Court has inherent power to quash the criminal proceedings even in those
cases which are not compoundable, where the parties have settled the matter
between themselves. However, this power is to be exercised sparingly and
with caution.

29.2. When the parties have reached the settlement and on that basis petition
for quashing the criminal proceedings is filed, the guiding factor in such
cases would be to secure:

(/) ends of justice, or
(if) topreventabuse of the process of any court.

While exercising the power the High Court is to form an opinion on either of
the aforesaid two objectives.

29.3. Such a power is not to be exercised in those prosecutions which
involve heinous and serious offences of mental depravity or offences like
murder, rape, dacoity, etc. Such offences are not private in nature and have a
serious impact on society. Similarly, for the offences alleged to have been
committed under special statute like the Prevention of Corruption Act or the
offences committed by public servants while working in that capacity are
not to be quashed merely on the basis of compromise between the victim
and the offender.

29.4. On the other hand, those criminal cases having overwhelmingly and
predominantly civil character, particularly those arising out of commercial
transactions or arising out of matrimonial relationship or family disputes
should be quashed when the parties have resolved their entire disputes
among themselves.

29.5. While exercising its powers, the High Court is to examine as to
whether the possibility of conviction is remote and bleak and continuation
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of criminal cases would put the accused to great oppression and prejudice
and extreme injustice would be caused to him by not quashing the criminal
cases.

29.6. Offences under Section 307 IPC would fall in the category of heinous
and serious offences and therefore are to be generally treated as crime
against the society and not against the individual alone. However, the High
Court would not rest its decision merely because there is a mention of
Section 307 IPC in the FIR or the charge is framed under this provision. It
would be open to the High Court to examine as to whether incorporation of
Section 307 IPC is there for the sake of it or the prosecution has collected
sufficient evidence, which if proved, would lead to proving the charge
under Section 307 IPC. For this purpose, it would be open to the High Court
to go by the nature of injury sustained, whether such injury is inflicted on
the vital/delegate parts of the body, nature of weapons used, etc. Medical
report in respect of injuries suffered by the victim can generally be the
guiding factor. On the basis of this prima facie analysis, the High Court can
examine as to whether there is a strong possibility of conviction or the
chances of conviction are remote and bleak. In the former case it can refuse
to accept the settlement and quash the criminal proceedings whereas in the
latter case it would be permissible for the High Court to accept the plea
compounding the offence based on complete settlement between the
parties. At this stage, the Court can also be swayed by the fact that the
settlement between the parties is going to result in harmony between them
which may improve their future relationship.

29.7. While deciding whether to exercise its power under Section 482 of the
Code or not, timings of settlement play a crucial role. Those cases where the
settlement is arrived at immediately after the alleged commission of offence
and the matter is still under investigation, the High Court may be liberal in
accepting the settlement to quash the criminal proceedings/investigation. It
is because of the reason that at this stage the investigation is still on and even
the charge-sheet has not been filed. Likewise, those cases where the charge
is framed but the evidence is yet to start or the evidence is still at infancy
stage, the High Court can show benevolence in exercising its powers
favourably, but after prima facie assessment of the circumstances/material
mentioned above. On the other hand, where the prosecution evidence is
almost complete or after the conclusion of the evidence the matter is at the
stage of argument, normally the High Court should refrain from exercising
its power under Section 482 of the Code, as in such cases the trial court
would be in a position to decide the case finally on merits and to come to a
conclusion as to whether the offence under Section 307 IPC is committed or
not. Similarly, in those cases where the conviction is already recorded by the
trial court and the matter is at the appellate stage before the High Court,
mere compromise between the parties would not be a ground to accept the
same resulting in acquittal of the offender who has already been convicted
by the trial court. Here charge is proved under Section 307 IPC and
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conviction is already recorded of a heinous crime and, therefore, there is no
question of sparing a convict found guilty of such a crime."

9.4  In the case of Parbatbhai Aahir (supra), again this Court has had an
occasion to consider whether the High Court can quash the FIR/complaint/
criminal proceedings, in exercise of the inherent jurisdiction under Section
482 Cr.P.C. Considering a catena of decisions of this Court on the point, this Court
summarised the following propositions:

"(1) Section 482 CrPC preserves the inherent powers of the High Court
to prevent an abuse of the process of any court or to secure the ends of
justice. The provision does not confer new powers. It only recognises and
preserves powers which inhere in the High Court.

(2) Theinvocation ofthe jurisdiction of the High Court to quash a first
information report or a criminal proceeding on the ground that a settlement
has been arrived at between the offender and the victim is not the same as the
invocation of jurisdiction for the purpose of compounding an offence.
While compounding an offence, the power of the court is governed by the
provisions of Section 320 CrPC. The power to quash under Section 482 is
attracted even if the offence is non-compoundable.

(3) Informing an opinion whether a criminal proceeding or complaint
should be quashed in exercise of'its jurisdiction under Section 482, the High
Court must evaluate whether the ends of justice would justify the exercise
of'the inherent power.

(4)  While the inherent power of the High Court has a wide ambit and
plenitude it has to be exercised (i) to secure the ends of justice, or (ii) to
prevent an abuse of the process of any court.

(5) the decision as to whether a complaint or first information report
should be quashed on the ground that the offender and victim have settled
the dispute, revolves ultimately on the facts and circumstances of each case
and no exhaustive elaboration of principles can be formulate.

(6) Inthe exercise of the power under Section 482 and while dealing
with a plea that the dispute has been settled, the High Court must have due
regard to the nature and gravity of the offence. Heinous and serious offences
involving mental depravity or offences such as murder, rape and dacoity
cannot appropriately be quashed though the victim or the family of the
victim have settled the dispute. Such offences are, truly speaking, not
private in nature but have a serious impact upon society. The decision to
continue with the trial in such cases is founded on the overriding element of
public interest in punishing persons for serious offences.

(7)  As distinguished from serious offences, there may be criminal
cases which have an overwhelming or predominant element of a civil
dispute. They stand on a distinct footing insofar as the exercise of the
inherent power to quash is concerned.
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(8) Criminal cases involving offences which arise from commercial,
financial, mercantile, partnership or similar transactions with an essentially
civil flavour may in appropriate situations fall for quashing where parties
have settled the dispute.

(9) Insuchacase, the High Court may quash the criminal proceeding
if in view of the compromise between the disputants, the possibility of a
conviction is remote and the continuation of a criminal proceeding would
cause oppression and prejudice; and

(10) Thereis yetan exception to the principle set out in Propositions (8)
and (9) above. Economic offences involving the financial and economic
well-being of the State have implications which lie beyond the domain of a
mere dispute between private disputants. The High Court would be justified
in declining to quash where the offender is involved in an activity akin to a
financial or economic fraud or misdemeanour. The consequences of the act
complained of upon the financial or economic system will weigh in the
balance."

9.5 In the case of Manish (supra), this Court has specifically observed and
held that, when it comes to the question of compounding an offence under
Sections 307, 294 and 34 IPC, by no stretch of imagination, can it be held to be an
offence as between the private parties simpliciter. It is observed that such offences
will have a serious impact on the society at large. It is further observed that where
the accused are facing trial under Sections 307 read with Section 34 IPC, as the
offences are definitely against the society, accused will have to necessarily face
trial and come out unscathed by demonstrating their innocence.

9.6 In the case of Deepak (supra), this Court has specifically observed that as
offence under Section 307 IPC is non-compoundable and as the offence under
Section 307 is not a private dispute between the parties inter se, but is a crime
against the society, quashing of the proceedings on the basis of a compromise is
not permissible. Similar is the view taken by this Court in a recent decision of this
Courtinthe case of Kalyan Singh (supra) and Dhruv Gurjar (supra).

10.  Now so far as the decision of this Court in the case of Narinder Singh
(supra) is concerned, this Court in paragraph 29.6 admitted that the offences under
Section 307 IPC would fall in the category of heinous and serious offences and
therefore are to be generally treated as crime against the society and not against
the individual alone. However, this Court further observed that the High Court
would not rest its decision merely because there is a mention of Section 307 IPC in
the FIR or the charge is framed. Its further corroboration with the medical
evidence or other evidence is to be seen, which will be possible during the trial
only. Hence, the decision of this case in the case of Narinder Singh (supra) shall be
ofno assistance to the accused in the present case.



LL.R.[2019]M.P. State of M.P. Vs. Laxmi Narayan (SC) 1615

11. Now so far as the reliance placed upon the decision of this Court in the
case of Shiji (supra), while quashing the FIR by observing that as the complainant
has compromised with the accused, there is no possibility of recording a
conviction, and/or the further trial would be an exercise in futility is concerned,
we are of the opinion that the High Court has clearly erred in quashing the FIR on
the aforesaid ground. It appears that the High Court has misread or misapplied the
said decision to the facts of the cases on hand. The High Court ought to have
appreciated that it is not in every case where the complainant has entered into a
compromise with the accused, there may not be any conviction. Such
observations are presumptive and many a time too early to opine. In a given case,
it may happen that the prosecution still can prove the guilt by leading cogent
evidence and examining the other witnesses and the relevant evidence/material,
more particularly when the dispute is not a commercial transaction and/or of a
civil nature and/or is not a private wrong. In the case of Shiji (supra), this Court
found that the case had its origin in the civil dispute between the parties, which
dispute was resolved by them and therefore this Court observed that, 'that being
so, continuance of the prosecution where the complainant is not ready to support
the allegations...will be a futile exercise that will serve no purpose'. In the
aforesaid case, it was also further observed 'that even the alleged two
eyewitnesses, however, closely related to the complainant, were not supporting
the prosecution version', and to that this Court observed and held 'that the
continuance of the proceedings is nothing but an empty formality and Section 482
Cr.P.C. can, in such circumstances, be justifiably invoked by the High Court to
prevent abuse of the process of law and thereby preventing a wasteful exercise by
the courts below. Even in the said decision, in paragraph 18, it is observed as
under:

"18. Having said so, we must hasten to add that the plenitude of the power
under Section 482 CrPC by itself, makes it obligatory for the High Court to
exercise the same with utmost care and caution. The width and the nature of
the power itself demands that its exercise is sparing and only in cases where
the High Court is, for reasons to be recorded, of the clear view that
continuance of the prosecution would be nothing but an abuse of the process
oflaw. It is neither necessary nor proper for us to enumerate the situations in
which the exercise of power under Section 482 may be justified. All that we
need to say is that the exercise of power must be for securing the ends of
justice and only in cases where refusal to exercise that power may result in
the abuse of the process of law. The High Court may be justified in declining
interference if it is called upon to appreciate evidence for it cannot assume
the role of an appellate court while dealing with a petition under Section 482
of the Criminal Procedure Code. Subject to the above, the High Court will
have to consider the facts and circumstances of each case to determine
whether it is a fit case in which the inherent powers may be invoked."
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11.1  Therefore, the said decision may be applicable in a case which has its
origin in the civil dispute between the parties; the parties have resolved the
dispute; that the offence is not against the society at large and/or the same may not
have social impact; the dispute is a family/matrimonial dispute etc. The aforesaid
decision may not be applicable in a case where the offences alleged are very
serious and grave offences, having a social impact like offences under Section 307
IPC. Therefore, without proper application of mind to the relevant facts and
circumstances, in our view, the High Court has materially erred in mechanically
quashing the FIR, by observing that in view of the compromise, there are no
chances of recording conviction and/or the further trial would be an exercise in
futility. The High Court has mechanically considered the aforesaid decision of this
Court in the case of Shiji (supra), without considering the relevant facts and
circumstances of the case.

12.  Now so far as the conflict between the decisions of this Court in the cases
of Narinder Singh (supra) and Shambhu Kewat (supra) is concerned, in the case of
Shambhu Kewat (supra), this Court has noted the difference between the power of
compounding of offences conferred on a court under Section 320 Cr.P.C. and the
powers conferred under Section 482 Cr.P.C. for quashing of criminal proceedings
by the High Court. In the said decision, this Court further observed that in
compounding the offences, the power of a criminal court is circumscribed by the
provisions contained in Section 320 Cr.P.C. and the court is guided solely and
squarely thereby, while, on the other hand, the formation of opinion by the High
Court for quashing a criminal proceedings or criminal complaint under Section
482 Cr.P.C. is guided by the material on record as to whether ends of justice would
justify such exercise of power, although ultimate consequence may be acquittal or
dismissal of indictment. However, in the subsequent decision in the case of
Narinder Singh (supra), the very Bench ultimately concluded in paragraph 29 as
under:

"29. In view of the aforesaid discussion, we sum up and lay down the
following principles by which the High Court would be guided in giving
adequate treatment to the settlement between the parties and exercising its
power under Section 482 of the Code while accepting the settlement and
quashing the proceedings or refusing to accept the settlement with direction
to continue with the criminal proceedings:

29.1. Power conferred under Section 482 of the Code is to be distinguished
from the power which lies in the Court to compound the offences under
Section 320 of the Code. No doubt, under Section 482 of the Code, the High
Court has inherent power to quash the criminal proceedings even in those
cases which are not compoundable, where the parties have settled the matter
between themselves. However, this power is to be exercised sparingly and
with caution.
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29.2. When the parties have reached the settlement and on that basis
petition for quashing the criminal proceedings is filed, the guiding factor in
such cases would be to secure:

(i)  endsofjustice, or
(ii)  toprevent abuse of the process of any court.

While exercising the power the High Court is to form an opinion on either of
the aforesaid two objectives.

29.3.Such a power is not to be exercised in those prosecutions which
involve heinous and serious offences of mental depravity or offences like
murder, rape, dacoity, etc. Such offences are not private in nature and have a
serious impact on society. Similarly, for the offences alleged to have been
committed under special statute like the Prevention of Corruption Act or the
offences committed by public servants while working in that capacity are
not to be quashed merely on the basis of compromise between the victim
and the offender.

29.4. On the other hand, those criminal cases having overwhelmingly and
predominantly civil character, particularly those arising out of commercial
transactions or arising out of matrimonial relationship or family disputes
should be quashed when the parties have resolved their entire disputes
among themselves.

29.5. While exercising its powers, the High Court is to examine as to
whether the possibility of conviction is remote and bleak and continuation
of criminal cases would put the accused to great oppression and prejudice
and extreme injustice would be caused to him by not quashing the criminal
cases.

29.6. Offences under Section 307 IPC would fall in the category of heinous
and serious offences and therefore are to be generally treated as crime
against the society and not against the individual alone. However, the High
Court would not rest its decision merely because there is a mention of
Section 307 IPC in the FIR or the charge is framed under this provision. It
would be open to the High Court to examine as to whether incorporation of
Section 307 IPC is there for the sake of it or the prosecution has collected
sufficient evidence, which if proved, would lead to proving the charge
under Section 307 IPC. For this purpose, it would be open to the High Court
to go by the nature of injury sustained, whether such injury is inflicted on
the vital/delegate parts of the body, nature of weapons used, etc. Medical
report in respect of injuries suffered by the victim can generally be the
guiding factor. On the basis of this prima facie analysis, the High Court can
examine as to whether there is a strong possibility of conviction or the
chances of conviction are remote and bleak. In the former case it can refuse
to accept the settlement and quash the criminal proceedings whereas in the
latter case it would be permissible for the High Court to accept the plea
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compounding the offence based on complete settlement between the
parties. At this stage, the Court can also be swayed by the fact that the
settlement between the parties is going to result in harmony between them
which may improve their future relationship.

29.7. While deciding whether to exercise its power under Section 482 of the
Code or not, timings of settlement play a crucial role. Those cases where the
settlement is arrived at immediately after the alleged commission of offence
and the matter is still under investigation, the High Court may be liberal in
accepting the settlement to quash the criminal proceedings/investigation. It
is because of the reason that at this stage the investigation is still on and even
the charge-sheet has not been filed. Likewise, those cases where the charge
is framed but the evidence is yet to start or the evidence is still at infancy
stage, the High Court can show benevolence in exercising its powers
favourably, but after prima facie assessment of the circumstances/material
mentioned above. On the other hand, where the prosecution evidence is
almost complete or after the conclusion of the evidence the matter is at the
stage of argument, normally the High Court should refrain from exercising
its power under Section 482 of the Code, as in such cases the trial court
would be in a position to decide the case finally on merits and to come to a
conclusion as to whether the offence under Section 307 IPC is committed or
not. Similarly, in those cases where the conviction is already recorded by the
trial court and the matter is at the appellate stage before the High Court,
mere compromise between the parties would not be a ground to accept the
same resulting in acquittal of the offender who has already been convicted
by the trial court. Here charge is proved under Section 307 IPC and
conviction is already recorded of a heinous crime and, therefore, there is no
question of sparing a convict found guilty of such a crime."

Considering the law on the point and the other decisions of this Court on

the point, referred to hereinabove, it is observed and held as under:

1) that the power conferred under Section 482 of the Code to quash the
criminal proceedings for the non-compoundable offences under Section 320 of
the Code can be exercised having overwhelmingly and predominantly the civil
character, particularly those arising out of commercial transactions or arising out
of matrimonial relationship or family disputes and when the parties have
resolved the entire dispute amongst themselves;

ii) such power is not to be exercised in those prosecutions which involved
heinous and serious offences of mental depravity or offences like murder, rape,
dacoity, etc. Such offences are not private in nature and have a serious impact on
society;

iii) similarly, such power is not to be exercised for the offences under the
special statutes like Prevention of Corruption Act or the offences committed by
public servants while working in that capacity are not to be quashed merely on
the basis of compromise between the victim and the offender;
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iv) offences under Section 307 IPC and the Arms Act etc. would fall in the
category of heinous and serious offences and therefore are to be treated as crime
against the society and not against the individual alone, and therefore, the
criminal proceedings for the offence under Section 307 [PC and/or the Arms Act
etc. which have a serious impact on the society cannot be quashed in exercise of
powers under Section 482 of the Code, on the ground that the parties have
resolved their entire dispute amongst themselves. However, the High Court
would not rest its decision merely because there is a mention of Section 307 I[PC
in the FIR or the charge is framed under this provision. It would be open to the
High Court to examine as to whether incorporation of Section 307 IPC is there
for the sake of it or the prosecution has collected sufficient evidence, which if
proved, would lead to framing the charge under Section 307 IPC. For this
purpose, it would be open to the High Court to go by the nature of injury
sustained, whether such injury is inflicted on the vital/delegate parts of the body,
nature of weapons used etc. However, such an exercise by the High Court would
be permissible only after the evidence is collected after investigation and the
charge sheet is filed/charge is framed and/or during the trial. Such exercise is not
permissible when the matter is still under investigation. Therefore, the ultimate
conclusion in paragraphs 29.6 and 29.7 of the decision of this Court in the case of
Narinder Singh (supra) should be read harmoniously and to be read as a whole
and in the circumstances stated hereinabove;

V) while exercising the power under Section 482 of the Code to quash the
criminal proceedings in respect of non-compoundable offences, which are
private in nature and do not have a serious impact on society, on the ground that
there is a settlement/compromise between the victim and the offender, the High
Court is required to consider the antecedents of the accused; the conduct of the
accused, namely, whether the accused was absconding and why he was
absconding, how he had managed with the complainant to enter into a
compromise etc.

14. Insofar as the present case is concerned, the High Court has quashed the
criminal proceedings for the offences under Sections 307 and 34 IPC
mechanically and even when the investigation was under progress. Somehow, the
accused managed to enter into a compromise with the complainant and sought
quashing of the FIR on the basis of a settlement. The allegations are serious in
nature. He used the fire arm also in commission of the offence. Therefore, the
gravity of the offence and the conduct of the accused is not at all considered by the
High Court and solely on the basis of a settlement between the accused and the
complainant, the High Court has mechanically quashed the FIR, in exercise of
power under Section 482 of the Code, which is not sustainable in the eyes of law.
The High Court has also failed to note the antecedents of the accused.

15. In view of the above and for the reasons stated, the present appeal is
allowed. The impugned judgment and order dated 07.10.2013 passed by the High
Court in Miscellaneous Criminal Case No. 8000 of 2013 is hereby quashed and
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set aside, and the FIR/investigation/criminal proceedings be proceeded against
the accused, and they shall be dealt with, in accordance with law.

Criminal Appeal No.350 of 2019

16.  So far as Criminal Appeal arising out of SLP 10324/2018 is concerned, by
the impugned judgment and order, the High Court has quashed the criminal
proceedings for the offences punishable under Sections 323,294, 308 & 34 of the
IPC, solely on the ground that the accused and the complainant have settled the
matter and in view of the decision of this Court in the case of Shiji(supra), there
may not be any possibility of recording a conviction against the accused. Offence
under Section 308 IPC is a non-compoundable offence. While committing the
offence, the accused has used the fire arm. They are also absconding, and in the
meantime, they have managed to enter into a compromise with the complainant.
Therefore, for the reasons stated above, this appeal is also allowed, the impugned
judgment and order dated 28.05.2018 passed by the High Court in Miscellaneous
Criminal Case No. 19309/2018 is hereby quashed and set aside, and the
FIR/investigation/ criminal proceedings be proceeded against the accused, and
they shall be dealt with, in accordance with law.

Appeal allowed

LL.R. [2019] M.P. 1620 (SC)
SUPREME COURT OF INDIA
Before Mr. Justice Dr. Dhananjaya Y. Chandrachud &

Mr. Justice Hemant Gupta
Cr.A. No. 483/2019 decided on 13 March, 2019

RIPUDAMAN SINGH ...Appellant
Vs.
BALKRISHNA ...Respondent

(Alongwith Cr.A. No. 484/2019)

A. Negotiable Instruments Act (26 of 1881), Section 138 —
Maintainability — Payment in Pursuance to Agreement to Sell — Complaint
quashed by High Court u/S 482 Cr.P.C. — Held — Cheques were issued under
and in pursuance of agreement to sell, though it does not create any interest
in immovable property, but it constitutes a legally enforceable contract
between parties to it — Payment made in pursuance of such an agreement is
hence a payment made in pursuance of a duly enforceable debt or liability for
purpose of Section 138 — Complaint maintainable — Impugned order
quashed —Appeal allowed. (Para13)
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@. BT foregd SIfSIfra# (1881 &T 26), €TIRT 138 — YIyfiIar —
fawd & &R & JFavor 4 YIar — uRare &l Sod T §RT SRT 482
TUE. o aita frEfesa fear ram — sifdiffeiRa — fasa & R & siavia
TAT JITERVT A AP ORI fhd T o, gerfy e srad gufed A I3 fea g 8l
$dl fPg I8 39 vgdRI & 919 & fAf¥e wu @ yad-a wfaer afsa swar
2 — Ia:, VO Pl SR @ rgavvr # f5am 1 A, €1RT 138 & YATS 2,
TP GHIF, wU 9 Yad -1 F0T 3120aT TR & IAAR0T H fHar 11 U = =
— yRare urvofia — snafia s aiffrEfsd — ardia A9 |

B. Criminal Procedure Code, 1973 (2 0f 1974), Section 482 — Scope
& Jurisdiction — Held — Question as to whether there was a dispute as
contemplated under a clause of the said agreement which obviated obligation
of purchaser to honour the cheque, furnished in pursuance of the said
agreement to the vendor, cannot be the subject matter of a proceeding u/S
482 Cr.P.C. and is a matter to be determined on basis of evidence which may
be adduced at the trial. (Para15)

. QUS AT Hledl, 1973 (1974 &1 2), €IRT 482 — Icd vq
siferarRar — aftifeiRa — ue= fo a1 981 &I fadre o ST fd Sad PR &
TP Ts o Aaid AT 2, o I9a SR & a1 4 famwar &l fad 1
dd @ IGRUT P sl HI I1EFAT G g3 ), ORI 482 T YU, & Iiaviad HRIATE
@ fawg avg 18 8 GdHar AT TS U1 AT @ O e @ JAMER W
e fonar ST fo=e fa=mor 4 yvqd foear s asan e |

(Supplied: Paragraph numbers)

JUDGMENT

The Judgment of the Court was delivered by
DR. DHANANJAYA Y. CHANDRACHUD, J. :- Leave granted.

2. These appeals arise from a judgment of a learned Single Judge of the High
Court of Madhya Pradesh at its Bench at Indore dated 31 March 2016. The learned
Single Judge has allowed a petition under Section 482 of the Code of Criminal
Procedure, 1973' and quashed the complaints instituted by the appellants under
Section 138 of the Negotiable Instruments Act, 1881.

3. The appellants are spouses. Claiming to be owners of certain agricultural
land they entered into an agreement to sell dated 28 May 2013 with the
Respondent. The sale consideration was Rs. 1.75 crores. The agreement records
that an amount of Rs. 1.25 crores was paid in cash and as for the balance, two post
dated cheques were issued, each in the amount of Rs 25 lakhs.

4. The cheques were issued by the respondent in favour of the two appellants
in the present appeals. The details of the cheques are as follows:

1 "CrPC'
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(i)  Cheque No. 297251 dated 03.06.2013 drawn on Indusind Bank,
Indore for an amount of Rs. 25,00,000/- (Rupees twenty-five lacs only)
favouring Ripudaman Singh;

(i1))  Cheque No. 297252 dated 02.07.2013 drawn on Indusind Bank,
Indore for an amount of Rs. 25,00,000/- (Rupees twenty-five lacs only)
favouring Smt. Usha.

5. Together with the agreement, the appellants executed a General Power of
Attorney in favour of the respondent. The first of the two cheques was deposited
for payment. On 18 June 2013 it was returned unpaid with the remarks
"Insufficient funds". The second cheque dated 2 July 2013 was returned with the
same remark by the banker, upon deposit.

6. After issuing legal notices dated 21 June 2013 and 13 August 2013, the
appellants instituted complaints under Section 138 of the Negotiable Instruments
Act, 1881. Process was issued by the Judicial Magistrate, First Class.

7. The respondent filed two separate applications seeking discharge in the
respective complaint cases. Those applications were dismissed by the Judicial
Magistrate, First Class, Indore on 3 September 2014. On 8 October 2014, charges
were framed under Section 138.

8. The respondent then filed a petition under Section 482 CrPC before the
High Court in which the impugned order has been passed. While allowing the
petition, the High Court has adverted to Clause 4 of the agreement between the
parties which is in the following terms:

"That on the above property of the seller there is no family dispute of

any type nor is any case pending in the court. If due to any reason any

dispute arises then all its responsibility would remain of the selling

party and the payment of cheques would be after the resolution of

the said disputes."

9. The High Court held that a suit in respect of the land, Civil Suit No. 4-A of
2012 is pending before the XIVth Additional Sessions Judge, Indore since 2
September 2011 in which the complainants are arraigned as parties.

10. On this basis, the High Court held that under the terms of clause 4 of the
agreement, the cheques could not have been presented for payment. The cheques,
according to the High Court, have not been issued for creating any liablity or debt
but for the payment of balance consideration. Holding that the respondent did not
owe any money to the complainants, the complaint under Section 138 have been
quashed.

11. Assailing the judgment of the High Court, Mr. Shyam Divan, learned
senior counsel submits that as a matter of fact, acting on the strength of the
General Power of Attorney which was issued by the appellants in both the cases,
the respondent entered into a sale transaction in respect of the same property on 3
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August 2013 for a total consideration of Rs. 3.79 crores. Hence, it has been
submitted that the order passed by the High Court is manifestly misconceived.

12. On the other hand, learned counsel appearing on behalf of the respondent
submitted that clause 4 of the agreement to sell postulated that there was no
dispute in respect of the land which was the subject of the agreement to sell nor
was there any case pending before the Court. Moreover, it was stated that if a
dispute was to arise, it was the duty of the vendor to get it resolved and the
payment of cheques would be after the resolution of the dispute.

13.  We find ourselves unable to accept the finding of the learned Single Judge
of the High Court that the cheques were not issued for creating any liability or
debt, but 'only' for the payment of balance consideration and that in consequence,
there was no legally enforceable debt or other liability. Admittedly, the cheques
were issued under and in pursuance of the agreement to sell. Though it is well
settled that an agreement to sell does not create any interest in immoveable
property, it nonetheless constitutes a legally encforceable contract between the
parties to it. A payment which is made in pursuance of such an agreement is hence
a payment made in pursuance of a duly enforceable debt or liablity for the
purposes of Section 138.

14. Moreover, acting on the General Power of Attorney, the respondent
entered into a subsequent transaction on 3 August 2013. Evidently that transaction
was after the legal notice dated 21 June 2013 and hence could not have been
adverted to in the legal notice. Recourse to the jurisdiction of the High Court
under Section 482 was a clear abuse of process.

15. The question as to whether there was a dispute as contemplated in clause 4
of the Agreement to Sell which obviated the obligation of the purchaser to honor
the cheque which was furnished in pursuance of the agreement to sell to the
vendor, cannot be the subject matter of a proceeding under Section 482 and is a
matter to be determined on the basis of the evidence which may be adduced at the
trial.

16.  For these reasons, we are of the view that the order passed by the High
Court in the petition under Section 482 CrPC was unsustainable. We allow the
appeals and set aside the impugned judgment and order of the High Court.

17.  However, we clarify that we have not expressed any opinion on the merits
of the issues which may arise during the course of the trial.

18.  The appeals are, accordingly, disposed of.
19. Pending application(s), if any, shall stand disposed of.
Appeal allowed
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LL.R. [2019] M.P. 1624 (SC)
SUPREME COURT OF INDIA
Before Mr. Justice Dr. Dhananjaya Y Chandrachud &

Mr. Justice Hemant Gupta
Cr.A. No. 485/2019 decided on 13 March, 2019

STATE OF M.P. ...Appellant
Vs.
DEEPAK ...Respondent

A. Penal Code (45 of 1860), Section 306, Scheduled Castes and
Scheduled Tribes (Prevention of Atrocities) Act (33 of 1989), Section 3(2)(v)
and Criminal Procedure Code, 1973 (2 of 1974), Section 227 — Discharge —
Grounds — Held — Several complaints filed by deceased against respondent,
last of them was filed a few days before suicide — Specific dying declaration
by deceased regarding harassment by respondent — Sufficient material on
record to uphold framing of charge by Trial Court — High Court erred in
discharging the respondent— Impugned order set aside. (Para16)

.  <US Wfedr (1860 @7 45), €IRT 306, SIg¥faa wifa silv srggfaa
STToIfd (SICATEIR [q1vvr) Iferfra+ (1989 &7 33), €177 3(2)(v) va v HiHaAT
Wied, 1973 (1974 &7 2), &RT 227 — RIYYFT — JTENY — AfAFEIRT — Jae
a1 il & fawg M uRare uvgd f&d 1, 39 4 Sifaw s & 69
fe=1 qd uwga far wam o — yreft g1 Safiss & ddg A gaa o1 fafifds
GBS HAT — AR ANTAT §IRT ARIY B faREAT B AT S &G
JferE W gata IRl — ST ey A gt & aRiuad ave Ffe a2
— STE T ST AT |

B. Criminal Procedure Code, 1973 (2 of 1974), Section 227 —
Discharge — Consideration — Held — At the stage of framing of charge, Court
must ascertain whether there is “sufficient ground for proceedings against
accused” or there is ground for “presuming” that accused has committed the
offence. (Para15)

. qUS HiHAT Aledl, 1973 (1974 &7 2), €RT 227 — IRITHFT —
fagr (&1 s — afifEiRa — IRIY favar & y$Hd R, F-red 3 I8
Jae ffRaa o aifiRy & @ aIfgaa @ favg srfafzay & fog
TS TR T 7AAT Ig “"SULRVIT B3 B, IR & b IR 7 uxre
F1Ra frar 2|

Casesreferred:
(2012)9SCC460,(2017)3 SCC198,(2009) 16 SCC 605, (2006)4 SCC51.
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JUDGMENT

The  Judgment of the Court was delivered by
DR. DHANANJAYA Y. CHANDRACHUD, J. :- Leave granted.

2. The present appeal arises from a judgment dated 31 January, 2018 of a
learned Single Judge of the Indore Bench of the High Court of Madhya Pradesh’
discharging the Respondent from charges framed by the Special Judge, Neemuch.
The Special Judge, Neemuch had by an order dated 13.10.17 in Special Case No.
51 0f2017 framed charges against the respondent under Section 306 of the Indian
Penal Code, 1860” and Section 3(2)(V) of the Scheduled Castes and the Scheduled
Tribes (Prevention of Atrocities) Act, 1989.

3. In pursuance of the notice issued by this Court on 19 November, 2018, the
respondent has entered appearance through learned counsel. We have heard the
Deputy Advocate General for the State of Madhya Pradesh and learned counsel
for the respondent.

4. On 9 August 2017, Jyoti Sharma committed suicide by consuming poison
at her residence at Neemuch. Immediately after she consumed poison, she was
moved to the District hospital for treatment. The dying declaration of the victim
was recorded on 9 August 2017 in the presence of the Naib Tehsildar, Neemuch.
The relevant part of the dying declaration is extracted below:

"Question: What has happened to you?

Answer: | have consumed poison.

Question: Why you have consumed poison?

Answer: [ am not able to get the job, wherever [ go, Deepak
Bhamawat R/o Jeeran, get me sacked out from the job.
Earlier he had molested me, on which, I had instituted a case
against him, since then, he is harassing me.

Question: Whether you want to say anything else?

Answer: No."

5. Jyoti Sharma died on 10 August 2017 at a hospital in Udaipur where she
was admitted for treatment. The First Information Report’ was registered on 16
August 2017. During the course of the investigation, the respondent was arrested
on 6 September 2017. On the completion of the investigation, the investigating
officer submitted a charge-sheet on 22 September 2017 under Section 306 of the
Penal Code and Section 3(2)(v) and Section 3(2)(v)(a) of the Scheduled Castes
and Scheduled Tribes (Prevention of Atrocities) Act before the Special Judge,
Neemuch. Cognizance was taken on 13 October 2017. Charges were framed on

" In Criminal Revision No. 458 of 2018
* "Penal Code"
3 nFIRH
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10 January 2018. Challenging the order framing charges, a Criminal Revision
was filed before the High Court.

6. The Single Judge, by the order impugned in these proceedings, set aside
the order of the trial judge and directed that the respondent be discharged.

7. The Deputy Advocate General has adverted to the charge-sheet which has
been submitted after the investigation was completed. Learned counsel submitted
that there is a dying declaration of the victim which was recorded on 9 August
2017. It was urged that the investigation has disclosed that the respondent and the
deceased were employees in the Central Bank. The respondent had obtained a
loan in the name of the deceased, allegedly after forging her signature. The loan
was not paid, as a result of which on 3 August, 2017, Central Bank issued a notice
to the deceased for the repayment of the loan. During the course of the
investigation, the investigating agency found that three complaints were
submitted by the victim: on 1 November 2016 to the Station House Officer, P.S.
Jeeran; in December 2016 at P.S. Jeeran and another on 6 January 2017 to the
Collector, Neemuch making specific allegations that the respondent was
harassing her. The respondent is alleged to have caused the deceased to be
terminated from employment and also allegedly caused her landlord to oust her
from possession. On this material, which has emerged in the course of the
investigation, it is urged that the case for discharge was not made out.

8. On the other hand, learned counsel appearing on behalf of the respondent
placed reliance on the fact that in the FIR all that has been adverted to is that the
respondent had got the deceased terminated from her job in the Central Bank and
thereby harassed her and tortured her as a woman belonging to a Scheduled Caste
for depositing the installments of the loan. Learned counsel submitted that on the
contents of the FIR, the High Court was justified in coming to the conclusion that
there was no provocation, inducement or incitement that would fall within the
description of 'abetment' to sustain a charge under Section 306 of the Penal Code.

9. The only circumstance which has weighed with the High Court in passing
the impugned order is what has been stated in the following extract:

"11.....Merely the deceased was failing to get any job and she is
under impression that the petitioner is creating burden and
hence she did not get any new job. He never intended that
deceased should commit suicide."

The High Court held thus :

"16....in the facts and circumstances of the present case, there is
no evidence with regard to provocation incitement or
encouragement for commitment of suicide by the deceased..."
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10. We shall now examine whether the High Court has correctly exercised its
revisional jurisdiction under Section 397 read wtih 401 of the Code of Criminal
Procedure, 1973* in discharging the respondent of the charges framed by the
Special Judge, Neemuch.

11. In Amit Kapoor V Ramesh Chander’ a two-judge bench of this Court
elucidated on the revisional power of the Court under Section 397. Justice
Swatanter Kumar noted thus :

"12. Section 397 of the Code vests the court with the power to
call for and examine the records of the inferior court for the
purposes of satisfying itself as to the legality and regularity of
any proceedings or order made in a case. The object of this
provision is to set right a patent defect or an error of jurisdiction
or law. There has to be a well-founded error and it may not be
appropriate for the court to scrutinise the orders, which upon the
face of it bears a token of careful consideration and appear to be
in accordance with law. If one looks into the various judgments
of this Court, it emerges that the revisional jurisdiction can be
invoked where the decisions under challenge are grossly
erroneous, there is no compliance with the provisions of law, the
finding recorded is based on no evidence, material evidence is
ignored or judicial discretion is exercised arbitrarily or
perversely. These are not exhaustive classes, but are merely
indicative. Each case would have to be determined on its own
merits.

13. Another well-accepted norm is that the revisional
jurisdiction of the higher court is a very limited one and cannot
be exercised in a routine manner. One of the inbuilt restrictions
is that it should not be against an interim or interlocutory order.
The Court has to keep in mind that the exercise of revisional
jurisdiction itself should not lead to injustice ex facie. Where the
Court is dealing with the question as to whether the charge has
been framed properly and in accordance with law in a given
case, it may be reluctant to interfere in exercise of its revisional
jurisdiction unless the case substantially falls within the
categories afore-stated. Even framing of charge is a much
advanced stage in the proceedings under the CrPC."

The Court also enunciated a set of principles which the High Courts must keep in
mind while exercising their jurisdiction under the provision:

4 "Procedure Code"
5(2012) 9 SCC 460
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"27. .. At best and upon objective analysis of various judgments
of this Court, we are able to cull out some of the principles to be
considered for proper exercise of jurisdiction, particularly, with
regard to quashing of charge either in exercise of jurisdiction
under Section 397 or Section 482 of the Code or together, as the
case may be:

27.2. The Court should apply the test as to whether the
uncontroverted allegations as made from the record of the case
and the documents submitted therewith prima facie establish
the offence or not. If the allegations are so patently absurd
and inherently improbable that no prudent person can ever
reach such a conclusion and where the basic ingredients of a
criminal offence are not satisfied then the Court may
interfere.

27.3. The High Court should not unduly interfere. No
meticulous examination of the evidence is needed for
considering whether the case would end in conviction or not
at the stage of framing of charge or quashing of charge.

27.4. Where the exercise of such power is absolutely
essential to prevent patent miscarriage of justice and for
correcting some grave error that might be committed by the
subordinate courts even in such cases, the High Court
should be loath to interfere, at the threshold, to throttle the
prosecution in exercise of its inherent powers.

27.9. Another very significant caution that the courts have
to observe is that it cannot examine the facts, evidence and
materials on record to determine whether there is sufficient
material on the basis of which the case would end in a
conviction; the court is concerned primarily with the
allegations taken as a whole whether they will constitute an
offence and, if so, is it an abuse of the process of court
leading to injustice.

27.13. Quashing of a charge is an exception to the rule of
continuous prosecution. Where the offence is even broadly
satisfied, the Court should be more inclined to permit
continuation of prosecution rather than its quashing at that
initial stage. The Court is not expected to marshal the records
with a view to decide admissibility and reliability of the
documents or records but is an opinion formed prima facie."

(Emphasis supplied)
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12. In State of Rajasthan v Fatehkaran Mehdu’, a two-judge bench of this
Court has elucidated on the scope of the interference permissible under Section
397 with regard to the framing of a charge. Justice Ashok Bhushan held thus:

"26. The scope of interference and exercise of jurisdiction under
Section 397 CrPC has been time and again explained by this
Court. Further, the scope of interference under Section 397
CrPC at a stage, when charge had been framed, is also well
settled. At the stage of framing of a charge, the court is
concerned not with the proof of the allegation rather it has
to focus on the material and form an opinion whether there
is strong suspicion that the accused has committed an
offence, which if put to trial, could prove his guilt. The
framing of charge is not a stage, at which stage final test of
guilt is to be applied. Thus, to hold that at the stage of framing
the charge, the court should form an opinion that the accused is
certainly guilty of committing an offence, is to hold something
which is neither permissible nor is in consonance with the
scheme of the Code of Criminal Procedure."

(Emphasis supplied)

13. In view of the above decisions of this Court, we shall now determine
whether the High Court has correctly exercised its revisional jurisdiction. The
High Court had held that the lower court had erred in framing charges in the
present case as there was no evidence with regard to provocation, incitement or
encouragement which would lead to the commission of suicide by the deceased.

14. It is of relevance to refer to certain judgements of this Court. In Chitresh
Kumar Chopra v. State (NCT of Delhi)’, the appellant and two other individuals
were charged under Section 306 read with Section 34 of the Penal Code. It had
been alleged that the appellant and the other accused persons had forcibly
compelled the deceased to sign a settlement giving up a part of his share in the
profits from the sale of certain land. This led to a dispute and as a result of the
mental harassment suffered by the deceased, he committed suicide. The Court
affirmed the framing of charges by the trial court. The two-judge Bench of this
Court laid down the ingredients of the offence of abetment of suicide. Justice D K
Jain held thus:

"19. As observed in Ramesh Kumar [(2001) 9 SCC 618 : 2002 SCC (Cri)
1088], where the accused by his acts or by a continued course of
conduct creates such circumstances that the deceased was left with
no other option except to commit suicide, an "instigation' may be

©(2017) 3 SCC 198
7(2009) 16 SCC 605
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inferred. In other words, in order to prove that the accused abetted
commission of suicide by a person, it has to be established that:

(i) the accused kept on irritating or annoying the deceased by words,
deeds or willful omission or conduct which may even be a willful
silence until the deceased reacted or pushed or forced the deceased
by his deeds, words or willful omission or conduct to make the
deceased move forward more quickly in a forward direction; and

(ii) that the accused had the intention to provoke, urge or encourage
the deceased to commit suicide while acting in the manner noted
above. Undoubtedly, presence of mens rea is the necessary
concomitant of instigation."

(Emphasis supplied)

After due consideration of the facts and circumstances, the Court noted that prima
facie, the offence of abetment of suicide was made out:

"22. In the present case, apart from the suicide note, extracted above,
statements recorded by the police during the course of investigation,
tend to show that on account of business transactions with the accused,
including the appellant herein, the deceased was put under tremendous
pressure to do something which he was perhaps not willing to do. Prima
facie, it appears that the conduct of the appellant and his
accomplices was such that the deceased was left with no other option
except to end his life and therefore, clause Firstly of Section 107 IPC
was attracted."

(Emphasis supplied)

It was also noted that at the stage of framing of charges, the Court has to consider
the material only with a view to find out if there is a ground for "presuming" that
the accused had committed the offence:

"25. It is trite that at the stage of framing of charge, the court is required
to evaluate the material and documents on record with a view to finding
out if the facts emerging therefrom, taken at their face value, disclose the
existence of all the ingredients constituting the alleged offence or
offences. For this limited purpose, the court may sift the evidence as it
cannot be expected even at the initial stage to accept as gospel truth all
that the prosecution states. At this stage, the court has to consider the
material only with a view to find out if there is ground for "presuming"
that the accused has committed an offence and not for the purpose of
arriving at the conclusion that it is not likely to lead to a conviction."

15. A two-judge Bench of this Court, in Rajbir Singh v State of U P* noted that
in accordance with Section 227, the High Court must ascertain whether there is

¥(2006) 4 SCC 51
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"sufficient ground for proceeding against the accused" or there is ground for
"presuming" that the offence has been committed. Justice G P Mathur held thus:

"9. In Stree Atyachar Virodhi Parishad v. Dilip Nathumal Chordia,
the Court while examining the scope of Section 227 held as under:

"... Section 227 itself contains enough guidelines as to the scope
of inquiry for the purpose of discharging an accused. It provides
that 'the judge shall discharge when he considers that there is no
sufficient ground for proceeding against the accused'. The
'ground' in the context is not a ground for conviction, but a ground
for putting the accused on trial. It is in the trial, the guilt or the
innocence of the accused will be determined and not at the time of
framing of charge. The court, therefore, need not undertake an
elaborate inquiry in sifting and weighing the material. Nor is it
necessary to delve deep into various aspects. All that the court
has to consider is whether the evidentiary material on record,
if generally accepted, would reasonably connect the accused
with the crime."

10. The High Court did not at all apply the relevant test, namely,
whether there is sufficient ground for proceeding against the
accused or whether there is ground for presuming that the
accused has committed an offence. If the answer is in the
affirmative an order of discharge cannot be passed and the
accused has to face the trial. The High Court after merely
observing that "as the firing was aimed at the other persons and
accidentally the deceased Pooja Balmiki was passing through that
way and she was hit" and further observing that "the applicant
neither intended to kill the deceased nor was she aimed at because of
the reason that she was a Scheduled Caste" set aside the order by
which the charges had been framed against Respondent 2. There can
be no manner of doubt that the provisions of Section 301 IPC have
been completely ignored and the relevant criteria for judging the
validity of the order passed by the learned Special Judge directing
framing of charges have not been applied. The impugned order is,
therefore, clearly erroneous in law and is liable to be set aside."

(Emphasis supplied)

16.  In the present case, there is sufficient material on record to uphold the
order framing charges of the Trial Court. The discharge of the accused was not
justified. The High Court has evidently ignored what has emerged during the
course of the investigation. The material indicates that several complaints were
filed by the deceased. The last of them was filed a few days before the suicide. Itis
alleged that the respondent had taken a loan of Rs 5 lakhs through fraudulent
means in the name of the deceased and an altercation took place between him and
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the deceased in that regard. Moreover, the respondent is alleged to have got the
deceased evicted from a rented house as well as terminated from her employment
at Central Bank. There is a dying declaration.

17. We, however, clarify that this judgment shall not affect the merits of the
trial.

18.  For the above reasons, we allow the appeal and set aside the impugned
judgment and order of the High Courtdated 31 January 2018.

Appeal allowed

LL.R. [2019] M.P. 1632 (DB)
WRIT APPEAL
Before Mr. Justice Sanjay Yadav & Mr. Justice Vivek Agarwal
W.A. No. 83/2007 (Gwalior) decided on 31 July, 2019

STATE OF M.P. ...Appellant
Vs.
M/S. GODREJ G.E. APPLIANCE LTD. & anr. ...Respondents

A. Stamp Act, Indian (2 0of 1899), Section 27 & 47-A— Valuation of
Property — Considerations — Held — For determining the stamp duty on a
instrument recording sale of property, which is presented for registration, it
is the market value of the property and all other facts and circumstances
affecting the chargeability of said instrument, on the date of presentation is
to be taken into consideration as per Section 27 of the Act of 1899 — Collector
has not exceeded his jurisdiction in determining market value of property on
date of execution of sale deed — Writ appeal allowed. (Paras15to 17)

@. TR JfEa9, A1 (1899 &7 2), €IIRT 27 T 47—V — HYlcd &7
g — faare — siffeiRa — dufeq o1 fasa sififaRaa sva gy feraa
o MoIdRoT =g URgd f6am ™1 2, W WU YPob A@ERY B fog
gxgfaaser @1 fafyr &1 Sufed &1 9R ea 1 S9a foawd w® 99R a1
gHIfAd $-A a1l =1 9+ q2al vd aRRefoat &1 faar A foran sm arfay
ST f& 1899 & ARIFRIM ) &RT 27 A 12T AT @ — Peldex A famy fad@ &
frsare= @1 fafd &1 Wufed &1 99R o s@enRa $=1 F U= rferaTiRar &1
sifacred w21 far 2@ — Re srdfia AR |

B. Stamp Act, Indian (2 of 1899), Section 27 & 47-A —
Undervaluation of Property — Effect— Held — On date of execution of sale deed
of the land, a super structure was standing thereon, which was not
considered for valuation purpose — As per Section 27 of the Act, it was
incumbent upon the vendor and vendee to have disclosed this fact in the
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instrument of transfer and also pay stamp duty as per valuation — State can
recover the deficit stamp duty and the penalty imposed. (Para15&17)

. TR JfEa9, FIv1T (1899 &7 2), €1IRT 27 T 47—V — HYled &7
& &I H — ga19 — APEiRT — R & fasa fada & e ) fafsr &1
I R YD e G¥aT el ol o Yot & ydied 8q faar 9 <181 feoran
AT AT — AT B gRT 27 B JITAR fADTT ¢ HAT BT Ig T2 Fa0T &
for@d § Ude AT AT RTTER I Yodb QT HIAT HI ST 2T — 73,
T Yedh I B ¢F ARG eRa & aqef o= aHar 2 |

Cases referred :

2005 (1) M.P.L.J. 481, AIR 2003 Allahabad 220, (2012) 1 SCC 656,
(1977)3 SCC247,(2015)5SCC775,AIR 1961 MP 6.

Pratip Visoriya, G.A. for the appellant/State.
Mahesh Goyal, for the respondent No. 1.
S.D. Singh Bhadauria, for the respondent No. 2.

JUDGMENT

The Judgment of the Court was delivered by :
VIVEK AGARWAL, J. :- This Writ Appeal has been filed by the State being
aggrieved by order dated 4.4.2006 passed by the learned Single Judge in Writ
Petition No0.750/2002. It raises a short question as to whether the Collector of
Stamps was justified in passing an order demanding additional stamp duty on
account of under valuation of the property set forth in the sale-deed.

2. It is submitted by the learned counsel for the State that in the present case,
an agreement to sell was effected between respondent No.1 and respondent No.2
on 17.12.1991 whereby it was agreed to sell a parcel of land contained in survey
No.447 admeasuring 7426 sq.ft. situated at 21-A, Ravi Nagar, Gwalior. It is
submitted that sale-deed was executed on 16.4.1993 suppressing actual valuation
of the property on the date of transfer of such property in the name of the vendee
thereby evading stamp duty.

3. When this fact was brought to the notice of the Collector of Stamps, he
issued a show-cause notice to the vendor and vendee and after giving an
opportunity of hearing to them, so also to file evidence, passed order dated
8.4.1994 holding that on the date of transfer of property in favour of the vendee
through registered sale-deed a structure stood erected on the said property after
taking all necessary permissions in the name of the vendor and such structure was
erected by one Mobha Builders, and therefore, on the date of registration of sale-
deed correct valuation was not mentioned in the deed of sale as is mandated under
the provisions of Section 27 of the Indian Stamp Act, and therefore, exercising
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his authority under Section 47-A(3), impugned order was passed directing the
vendee to pay stamp duty on excess valuation of the instrument which was
admittedly undervalued as per the provisions contained in M.P. Prevention of
Undervaluation of Instruments Rules 1975.

4. This order was put to challenge before the Commissioner, Gwalior
Division, Gwalior, which affirmed the order of Collector of Stamps vide order
dated 15.11.1994, Annexure P/5, but this matter was taken to Board of Revenue
by respondents No.l and 2, when vide order dated 31" July, 1995, Board of
Revenue set aside the orders of Collector of Stamps and the order of
Commissioner, Gwalior Division, Gwalior.

5. State being aggrieved of such order passed by the Board of Revenue
challenged said order before the High Court by filing Writ Petition No.1951/96.
Vide order dated 16.11.98 learned Single Judge set aside the order passed by
Board of Revenue and remanded the matter back to the Board of Revenue with a
direction that Board of Revenue shall hear the parties afresh and give a specific
finding of fact in the light of the observations mentioned hereinabove after taking
into consideration the entire material on record in accordance with law.

6. Learned counsel for the State submits that on remand learned Board of
Revenue instead of framing questions germane to the controversy i.e. as to the
valuation of the property on the date of execution of sale-deed, groped into
irrelevant facts like whether construction was carried out by Godrej Company
prior to actual transfer with the permission of the vendor or whether the receipt of
payment contains a clause of handing over of possession of the said property in
favour of the vendee and whether vendor had given permission to obtain all
necessary sanctions for construction of building in his name. It has also dealt with
the issue of permission from income tax department and has hypothetically
concluded that since time was taken to obtain permission from the income tax
department, therefore, the vendee was not left with any option, but to carry on
construction on the piece of land agreed to be purchased from the vendor. This
order passed by the Board of Revenue was again put to challenge in Writ Petition
No0.750/2002 wherein learned Single Judge also erred in not framing an
appropriate question as to the aspect of undervaluation of the property in violation
of the mandate of Section 27 of the Stamps Act and dealt with peripheral issues
ignoring the core issue and dismissed the writ petition filed by the State. It is
submitted that reliance on the judgment of this Court in the case of SRF" Ltd. vs.
State of M.P. & Ors. as reported in 2005(1) M.P.L.J. 481 is also misplaced
inasmuch as issue involved in the case of SRF Ltd. is not in the teeth of Section 27
ofthe Stamp Actand is not relevant to the facts of the present case.

7. It is submitted by learned counsel for the State that Allahabad High Court
in the case of Shri Abdul Waheed & Ors. Vs. U.P. State as reported in AIR 2003
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Allahabad 220 answered similar contentions raised therein by the counsel for the
petitioner which have been reproduced in para 5, which are as under :

"5. Learned counsel representing the petitioners has raised
following three contentions :

(i) It is the option of the vendor and vendee to sell only the land
leaving out the building standing on the land and in such an event it
is the value of the land, alone which is to be examined for the
purposes of determining the stamp duty payable on the sale deed.

(i1) On the facts of this case the building was not standing on the
land at the time of sale deed and the finding to that effect recorded by
the subordinate authorities suffers from an error of law.

(iii) the reference under Section 47-A could not have been made by
the Sub-Registrar after the sale deed had been registered and
therefore all consequential proceedings are vitiated."

While dealing with such contentions in para 13, the Court answered issue No.1 as
under :-

"13. Thus the law appears to be that every instrument of transfer
must truly set forth the entire property which, from the point of view
of practical considerations, is the subject matter of transfer.
Therefore where a structure is standing on land, the land alone can
not be transferred without the structure unless before transferring
the structure is removed. However, the converse may not be correct,
as it may be possible to transfer the structure alone without
transferring the land. "

This answer squarely covers the controversy in the present case.

8. Learned counsel for the appellant/State also places reliance on the
decision of the Supreme Court in the case of Suraj Lamp and Industries Private
Ltd. vs. State of Haryana and another as reported in (2012) 1 SCC 656 wherein it
has been held that a contract for the sale of immovable property is a contract that a
sale of such property shall take place on terms settled between the parties. It does
not, of'itself, create any interest in or charge on such property. Therefore, scope of
an agreement to sell is different from an actual sale-deed as has been held in the
case of Suraj Lamp (supra) referring to the judgment of the Supreme Court in the
case of Narandas Karsondas v. S.A.Kamtam and Anr. as reported in (1977) 3 SCC
247, where it has been held that it is thus clear that a transfer of immovable
property by way of sale can only be by a deed of conveyance (sale deed). In the
absence of a deed of conveyance (duly stamped and registered as required by
law), no right, title or interest in an immovable property can be transferred. Thus,
it is submitted that value of the property is to be seen on the date of transfer i.e. the
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execution of the sale-deed and this aspect has been overlooked by the Board of
Revenue as well as learned Single Judge.

9. Learned counsel for respondent No.l Shri Mahesh Goyal in his turn
submits that it was respondent No.1- M/s, Godrej G.E. Appliance Ltd. which had
entered into an agreement to sell and obtained possession of the land so contracted
to be purchased. Thereafter all the permissions were obtained in the name of the
vendor and contract was given to Mobha builder to whom money was paid by
respondent No.1, and therefore, respondent No.1 is not liable to pay stamp duty on
the money spent by them in erecting a structure on the land sought to be purchased
after entering into an agreement to sell.

10.  Learned counsel for respondent No.1 has placed reliance on a judgment of
the Supreme Court in the case of Sanjeev Lal and others vs. Commissioner of
Income Tax, Chandigarh and Anr. as reported in (2015) 5 SCC 775 and submitted
that for the purpose of capital gains it has been held that since execution of
agreement to sell extinguishes some right of vendor in capital asset as after such
execution, he cannot sell the property to someone else, therefore, execution of
agreement to sell also creates some right in favour of vendee and he can get sale-
deed executed in his favour by enforcing specific performance of agreement.
Placing reliance on such judgment, it is submitted that since vendee had attained
certain rights by virtue of execution of agreement to sell, therefore, issue of
valuation of property on the date of execution of the sale-deed becomes secondary
and loses its relevance.

11.  After hearing arguments of learned counsel for the parties and going
through the record, the issue which is germane to the controversy has been aptly
paraphrased by Allahabad High Court in the case of Shri Abdul Waheed in para 13
supra.

12.  Asperthe provisions contained in Section 27(1) of the Indian Stamp Act it
is incumbent on the parties to the instrument to set forth in instrument, the market
value of the property and all other facts and circumstances affecting the
chargeability of any instrument with duty or the amount of the duty with which it
is chargeable.

13.  Sub-section (2) of Section 27 of the India Stamp Act provides as under :-

"(2) In the case of instrument relating to immovable property chargeable
with an ad valorem duty on the market value of the property, and not on the
value set-forth, the instrument shall fully and truly set-forth the annual land
revenue in the case of revenue paying land, the annual rental or gross assets,
if any, in the case of other immovable property, the local rates, municipal or
other taxes, if any, to which such property may be subject, and any other
particulars which may be prescribed by rules made under this Act."
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14. Section 47-A provides for a mechanism to deal with undervalued
instrument. Section47A(2) & 47A(3) reads as under :

"47-A. Instruments undervalued how to be dealt with.

(2) On receipt of a reference under sub-section (1), the Collector
shall, after giving the parties a reasonable opportunity of being
heard and after holding an enquiry in such manner, as may be
prescribed, determine the market value of the property which is the
subject matter of such instrument and the duty as aforesaid. The
difference, if any, in the amount of duty shall be payable by the
person liable to pay the duty.

(3) The Collector may suo-motu, within five years from the date of
registration of any instrument not already referred to him under sub-
section (1), call for and examine the instrument for the purpose of
satisfying himself as to the correctness of the market value of the
property which is the subject matter of any such instrument and the
duty payable thereon and if after such examination, he has reason to
believe that the market value of such property has not been truly set
forth in the instrument, he may determine the market value of such
property and the duty as aforesaid in accordance with the procedure
provided for in sub-section (2). The difference, if any, in the amount
of duty, shall be payable by the person liable to pay the duty:

Provided that nothing in this sub-section shall apply to any instrument
registered prior to the date of the commencement of the Indian Stamp
(Madhya Pradesh Amendment) Act, 1975."

15.  In view of the provisions contained in Section 27, the issue in regard to
value of the property alone is to be examined for the purpose of determining stamp
duty on the sale-deed. There is no dispute that a super-structure was standing on
the land contracted to be purchased on the date of execution of the sale-deed and
valuation of such super-structure has not been taken into consideration while
executing such sale-deed whereas it was part of the land contracted to be
purchased and its valuation was ingrained in the valuation of the property sought
to be conveyed by the registered sale-deed. Therefore, as per the provisions
contained in Section 27, it was incumbent upon the vendor and the vendee to have
disclosed this fact in the instrument of transfer and also pay stamp duty as per the
valuation.

16.  All the arguments put forth by learned counsel for the respondent as to
obtaining all permissions etc. can be aptly answered in terms of the judgment in
the case of Suraj Lamp (supra) which categorically lays down proposition of law
that a transfer of immovable property by way of sale can only be by a deed of
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conveyance (sale-deed). In the absence of a deed of conveyance (duly stamped
and registered as required by law) no right, title or interest in an immovable
property can be transferred.

17. As far as law laid down in the case of Sanjeev Lal and others (supra) is
concerned, it is a case of purposive construction of a fiscal statute wherein
Supreme Court has held that purposive interpretation should be given to
provisions of Income Tax Act. In that case, the Supreme Court has referred to
Section 2(47) of the Income Tax Act, 1961 wherein term transfer has been defined
and intention of the legislature has been described in para 23 in the following
terms:-

"23.In addition to the fact that the term "transfer" has been defined under
Section 2(47) of the Act, even if we looked at the provisions of Section 54 of
the Act which gives relief to a person who has transferred his one residential
house and is purchasing another residential house either before one year of
the transfer or even two years after the transfer, the intention of the
Legislature is to give him relief in the matter of payment of tax on the long
term capital gain. If a person, who gets some excess amount upon transfer of
his old residential premises and thereafter purchases or constructs a new
premises within the time stipulated under Section 54 of the Act, the
Legislature does not want him to be burdened with tax on the long term
capital gain and therefore, relief has been given to him in respect of paying
income tax on the long term capital gain. The intention of the Legislature or
the purpose with which the said provision has been incorporated in the Act, is
also very clear that the assessee should be given some relief."

Thus, when law laid down in the case of Sanjeev Lal and others (supra) is
examined, it has a contextual purposive interpretation in terms of the provisions
contained in the Income Tax Act which are not applicable in the present case in
view of specific provisions contained in Section 27 and 47-A of the India Stamp
Act. Therefore, as has been held in the case of Vinayak Dattatraya v. Hasanali
Haji Nazarali as reported in AIR 1961 MP 6 "the real question as to whether the
Allahabad view that in Article 33 the words "as set forth" refer to "value" and not
to property is correct, has been answered as undoubtedly it is. Otherwise, the
significance of as will be missed. It is not property "set forth", but "value ... as set
forth", the rule of proximity being broken by the preposition "as"." In the present
case, in terms of the language used in Section 27, it is the market value of the
property which affects the chargeability of an instrument, and therefore,
Collector of Stamps has not exceeded his jurisdiction in determining the market
value of the property on the date of execution of the sale-deed as per Section 27
and then proceeding with his authority under Section 47-A(3). These aspects
having been glossed over by the Board of Revenue and learned Single Judge,
resultantly writ appeal is allowed. The order passed by learned Single Judge is set
aside and the order of Board of Revenue is quashed. Order passed by the Collector
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of Stamps is upheld. The appellant/ State of Madhya Pradesh and its functionaries
are at liberty to recover the amount of deficit stamp duty and the penalty imposed.

In above terms, appeal is disposed of.
Parties to bear their own cost.
Appeal allowed

L.LL.R. [2019] M.P. 1639
WRIT PETITION
Before Mr. Justice S.A. Dharmadhikari
W.P. No. 4591/2017 (Gwalior) decided on 24 June, 2019

VEDVRAT SHARMA & ors. ...Petitioners

Vs.

STATE OF M.P. & ors. ...Respondents
A. Constitution — Article 226 — Government Lands — Private lands

purchased by petitioners (colonizers), layout plan was sanctioned by
Municipal Corporation, taxes were paid, colony was developed, Nazool
Department issued NOC, plots allotted to general public where they started
their house construction and later in 2017, respondents ordered to record the
said land as government land on the ground that by playing fraud in the year
1950, it was mutated as private lands by some Bhumafia — Held — If such
recourse is permitted to prevail, no sanctity would be attachable to
permissions/approvals of Government based whereupon public invested
their lifetime savings and hard earned money for building a home — Such
action is colourable exercise of power and wholly without jurisdiction —
Impugned order quashed — Petition allowed. (Paras 13 to 15)

@. GIGETT — BT 226 — AXBINT FIHAT — ATAITOT (BT ATATS OIR)
§RT UTgde {1 %A @) T8, TRUIfds R gRT I=ama JisHm JoR a1
TS off, B IA&T fHA A A, B fasfia o) 18 off, Aga faarT 7 smufa
gAIGE SR fHaT, AEmReT ST & JEs sndfed f&d T Sl Sl e
o1 ftor g% f&ar 3k 915 4, 2017 A, grefhror 13 Saa ff o1 e
b WY A 39 AR R AFfIRaa 1 & fore e f¥ra fvar fo 1950 § due gRT
fodl y—wifear g1 yisde 9ffal @ wu § armaRa fear wm oem —
AR — afe ¢4 sace & AW 819 @1 srgafa <) 18 91 WRaR a1
igufert / srgHie, fore o meaRa g1s) SdT A HebTH 911 8q) 31U Siia+
TR @Y 99d UG AETd A AR o &I (9w fear, o) afdzar dag 121 8 ur+h
— I9d PIRATg, TId ST BIH YA 2 aAT Yuid: {941 AfH1Rar & 2 — snafia
e P Efsa — arfaeT A9 |
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B. Land Revenue Code, M.P. (20 of 1959), Section 115 —
Correction of Wrong Khasra Entries — Scope & Jurisdiction — Competent
Authority — Principle of Natural Justice — Held — The Collector, by directing
Tehsildar to record the land as Government land, has usurped the
jurisdiction vested in Tehsildar u/S 115 of the Code — Further, such exercise
cannot be resorted without providing opportunity of hearing to aggrieved
party — Impugned order is gross violation of principle of natural justice and
totally without jurisdiction. (Parall & 12)

. Y vIvvq ¥fedl, 44, (1959 &1 20), &RT 115 — Teld @RI
gfaficql &1 gew — gifta va sfeeiear — wey giferared — Fwafife =g &1
Rigra — affEiRa — doder 9 dedldar & 4, e i & wu A
afiferRaa o @ for R v, dfkar @) arT 115 & faifa aedlaeR §
fafea sifSreRar &) gsu forar @ — saa sfaRed, Saa yahT &1 Adddq, Al
9HGR I GaTs &1 AauR g A fa=m 1) foram s waar — snafid snqw
Tafife =g o Rigia &1 9R Sea e @ a2 goia: faer sftreRar & 2

C. Land Revenue Code, M.P. (20 of 1959), Section 115 —
Correction of Wrong Khasra Entries — Limitation — Held — Respondents failed
to demonstrate any record of date of knowledge of any such fraud — It ought
to have come to their knowledge while scrutinizing the entries and granting
Nazool NOCinyear 2010/2012 — Impugned order passed in 2017 after a lapse
of 7 yrs., is certainly beyond limitation — Full Bench held, a period of 180 days
from the date of detection of fault to be a reasonable period for exercise of suo
motu powers. (Para9)

T Y ¥Ioied Hledl, 44 (1959 &1 20). &IRT 115 — Teld @Y
gfafecat &1 genv — gfeiar - aiffeatRa — goaeffor, 09 fedt suc s sq
@1 fafsr &1 dI3 AIfdE™ <o ¥ Ia%e X8 — I8 S99 o9 H, yfafeeay =)
Hdler g a9 2010 /2012 § SIS[e ARG YATIUA YT HId GHA 3T ST
ARY o1 — 7 99 AWIG 81 & LA, 2017 A UrRd fHAT 74T &I e
Fi=a wu @ oA @ W 2 — gof =adie A, @—uvon 9 sl & 93T
2q, Ffe gar g« 31 fafdr | 180 oAt @t safyr &1 gfyaygaa safer siffeaiRa
fearza |

D. Words & Phrases — “Irreparable Loss” — Held — Petitioners/
purchasers acquired ownership and possession of lands by way of registered
sale deeds under a statute — Their dispossession comes within purview of
“Irreparable loss”. (Para9)

24 g vd qregrer — Cyyrvfly g - sffEiRa —
ATARTT / pat3ll A b I & 3iaia, Morediqa faswa faeal g1 qffar &
I ¢d deolt 31fSfa fHar — =2 ddeart fHam ST 3rqRofia s1f7 3 aRfY
A a2 |
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E. Words & Phrases — Rule of “audi alteram partem” — Held —
Impugned order is an exception to the rule of “audi alteram partem” as no
notice or opportunity of hearing was granted to petitioner while passing the
order. (Para9)

4 orsq YT aIdIre — O gey &l H g1 &7 g - sfafailRka
— IMEfia Ry, "gER uE &l W gAI© D W D Juare § @ w@ife e

qIRd HId FHI AT DI D3 A AT A48 BT M6 Y3 21 fhar wam
o |

E Civil Practice — Title — Adjudication & Jurisdiction — Held —
Entry in revenue records is not a document of title and Revenue authorities
cannot decide the question of title. (Para10)

4 Rifaer ugfa — 8 — ~grafavfaT q sifSraiRar— aiftfaaiRa —
e Al ¥ yfafle, gd 1 U <xddo A8] @ T oied YTfErbToT,
gD ® Y &I fafrzay g &% gad |

Cases referred :

(2010) 8 SCC 383,2010 (5) MPHT 137 FB, (2002) 3 SCC 137, AIR 1985
SC1147,2016 (2) RN 251,(2008) 8 SCC 12, (2007) 6 SCC 186, ILR (2007) M.P.
1282 (SC),2008 RN 162,2013 (2) MPLJ 642.

K.N. Guptawith Sanjay Dwivedi, for the petitioners.
RajendraJain, G.A. for the respondents-State.

ORDER

S.A. DHARMADHIKARI, J. :- In this petition, under Article 226 of the
Constitution of India, petitioners have assailed the legality, validity and propriety
of the order dated 19/1/2017 (Annexure P/2) passed by respondent no.3-
Additional Collector on a note-sheet and ratified by respondent no.2/Collector,
whereby lands belonging to the petitioners falling in Survey No. 452/1/Min-1
admeasuring 1.881 hectares (new number 452/3) and Survey No. 452/1/Min-2
admeasuring 0.805 hectare (new number 452/1) situate at Dongapur, Putlighar,
Patwari Halka No.78, Tahsil and District Gwalior have been directed to be
recorded in the revenue records as Government Land. The revision preferred
against the said order has also been dismissed by the Board of Revenue vide order
dated 4/7/2017 (Annexure P/1) for want of jurisdiction against administrative
proceedings, which is also subject matter of challenge in this petition.

2. Brieffacts leading to filing of this case are that petitioner nos. 1,2 and 3 are
partners having created a partnership firm in the name and style of M/s Indra
Creators/respondent no.4. The Firm is registered as a Colonizer under the
provisions of M.P. Municipal Corporation Act, 1956 and the rules framed
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thereunder. The petitioners purchased land bearing Survey No. 452/1/Min-1
admeasuring 1.881 hectares situate at Dongarpur, Patwari Halka No. 78, RI Circle
5, Morar, Block Morar, Tahsil and District Gwalior vide registered sale deed dated
31/7/2012 (Annexure P/5) from one Shri Rambaran Singh Gurjar for a
consideration of Rs.1,00,00,000/- (Rupees one crore). Thereafter, they purchased
another piece of land located at Survey No. 452/1/Min-2, admeasuring 0.805
hectare located at Dongarpur, Patwar (sic : Patwari) Halka No.78, Tahsil and
District Gwalior vide registered sale deed dated 20/3/2013 (Annexure P/6) from
one Sunil Gandhi for a consideration of Rs.1,00,00,000/- (Rupees one crore). It is
relevant to mention here that the Nazool department has issued No Objection
Certificates in favour of Rambaran Singh and Sunil Gandhi, who are
predecessors-in-title of the petitioners, with respect to the lands in question on
23/5/2012 (Annexure P/7) and 28/8/2010 (Annexure P/8) respectively. After
purchase of the said lands, name of petitioners was recorded in the revenue
records as Bhumiswami in the year 2012-2013, as is reflected in corresponding
Khasra (Annexure P/9) and Bhuadhikar and Rin Pustika (Annexure P/10) was
also issued in favour of the petitioners. Thereafter, demarcation of the land was
done by the Revenue Department vide order dated 6/2/2013 and Survey
No.452/1/min-1 admeasuring 1.881 hectares and Survey No.452/1/min-2
admeasuring 0.805 hectare have been renumbered as Survey Nos. 452/3 and
452/1 respectively. Then, vide order dated 14/8/2013 (Annexure P/12),
permission was granted by Joint Director, Town and Country Planning, Gwalior
for development of residential colony on the land in question. On 17/9/2013,
diversion order (Annexure P/13) in respect of the land in question was passed in
favour of the petitioner no.4/Firm. The petitioners paid the municipal taxes on
10/12/2013 and 20/3/2015 of Rs.2,70,918/- and Rs.1,23,332/- respectively vide
receipts (Annexure P/14). For the purpose of colonization, a part of land was
mortgaged by the petitioners to the Municipal Corporation vide registered
mortgage deed dated 24/3/2014 (Annexure P/15). The layout plan of the colony
was sanctioned by the Municipal Corporation and the sanction letter/certificate
dated 25/3/2014 along with corresponding receipt of Municipal Corporation
amounting to Rs.34,32,260/- has been brought on record as Annexure P/16.
Thereafter, the colony was developed on the land in question in the name of
"Shrinkhla Enclave" and the Municipal Corporation, after finding that the
development of colony was as per norms executed registered deed of redemption
of mortgage (Annexure P/17) in favour of the petitioners on 9/3/2016. Petitioners
further paid taxes to the Municipal Corporation to the tune of Rs.1,02,816/- vide
receipt dated 21/2/2016 (Annexure P/18). After development of the colony,
petitioners have sold plots to the public at large. Some of the plot holders, after
obtaining building permission from the Municipal Corporation, have also started
construction of houses.
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However, on 19/1/2017 the impugned order (Annexure P/2) has been
passed declaring the lands in question to be Government lands. It is mentioned in
the impugned order that Khasras of Village Dongarpur were scrutinized with
respect to Khatauni of Samvat 2007 (Calendar year 1950) and it was found that
there had been manipulation in the original record and new entries are found to
have been made in as many as 23 Survey Numbers including the survey numbers
belonging to the petitioners in different ink, due to which the same has been
recorded as private land. It is also mentioned therein that despite such concoction
in the said 23 survey numbers, 8 still continue to be recorded as Government
Lands. It is further mentioned therein that by committing such interpolation,
valuable Government land has been recorded as Private Land. Accordingly,
Tahildar (sic : Tahsildar) Gwalior has been directed by the Collector to register the
same as Government land, Nazool Officer Morar has been directed not to issue No
Objection in respect of the same, Joint Director, Town and Country Planning has
been directed to consider the same as Government land while sanctioning any
layout, Commissioner, Municipal Corporation has been directed not to issue
building/development permission on the said land, the diversion orders, Nazool
NOC and development permissions granted earlier in respect of the said land have
been revoked.

Aggrieved by the said order, petitioners approached the Board of
Revenue, but their revision has been dismissed for want of jurisdiction against
administrative proceedings.

3. The impugned order (Annexure P/2) has been assailed by the petitioners
inter alia on the following grounds:-

(a) The petitioners are bonafide purchasers of the lands in question,
having purchased the same by registered sale deeds dated 31/7/2012 and
20/3/2013 after paying hefty consideration amount of about 2 crores for
development of a residential colony. The predecessors-in-title of the petitioners
were duly issued No Objection Certificates by the Nazool Department of the State
vide orders dated 23/5/12 and 28/8/10 (Annexures P/7 and P/8) respectively,
meaning thereby that the land in question was never a Government land.
Thereafter, they have been granted all the requisite permissions for development
of colony by the respondents. Now, the impugned order directing to register the
land in question as Government land, in effect, is trying to set at naught the
registered sale deeds executed in favour of the petitioners by an executive fiaz,
which concept is alien to law. For this, reliance has been placed on decision of he
(sic : the) Apex Court in the case of Meghmala and others Vs. G.Narasimha Reddy
and others ((2010)8 SCC 383), wherein it has been held as under:-

"48. Even the State authorities cannot dispossess a person by an
executive order. The authorities cannot become the law unto
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themselves. It would be in violation of the rule of law. Government
can resume possession only in a manner known to or recognised
by law and not otherwise."

Moreover, the impugned order has been passed in hot haste without affording any
opportunity of hearing to the petitioners, in gross violation of the principles of
natural justice, which speaks volumes about the conduct of the respondents.

(b) The impugned order (Annexure P/2) dated 19/1/17 passed by
respondent no.3-Additional Collector to undo the revenue entries of the year 2012
and 2013 amounts to suo motu revision, but the same is hopelessly barred by
limitation which is 180 days from the date of knowledge, as has been laid down by
Full Bench of this Court in Ranveer Singh & Others Vs. State of M.P. (2010 (5)
MPHT 137 FB). In this regard, it is submitted that date of knowledge of State
ought to be deemed from 2010 and 2012 when No Objection permission was
granted by the Nazool department to predecessors-in-title of the petitioners, as the
same would be presumed to have been granted after due inquiry and scrutiny of
the corresponding revenue records. The State Authorities cannot be allowed to
backtrack after issuing all the permissions, as it would amount to chopping the
hands of not only the petitioners, but also, of subsequent purchasers, who after
taking huge loan from banks, relying upon the permissions granted by the State
Authorities, have purchased plots and are in process of raising construction. Such
an action of the mighty executive to put on hold the fate of hundreds of plot-
holders, cannot be allowed to stand. To buttress the contention, reliance has been
placed on decision of the Apex Court in the case of S.R.Ejaz Vs. T.N.Handloom
Weavers Cooperative Society Ltd. ((2002)3 SCC 137), wherein it has been held as
under:-

"8.  Inourview, if such actions by the mighty or powerful are condoned
in a democratic country, nobody would be safe nor the citizens can
protect their properties. Law frowns upon such conduct. The Court
accords legitimacy and legality only to possession taken in due course of
law. If such actions are condoned, the fundamental rights guaranteed
under the Constitution of India or the legal rights would be given go bye
either by the authority or by rich and influential persons or by
musclemen. Law of jungle will prevail and 'might would be right' instead
of 'right being might'. This Court in State of U.P. and others vs.
Maharaja Dharmander Prasad Singh and others [(1989) 2 SCC 505]
dealt with the provisions of Transfer of Property Act and observed that a
lessor, with the best of title, has no right to resume possession extra-
Judicially by use of force, from a lessee, even after the expiry or earlier
termination of the lease by forfeiture or otherwise. Under law, the
possession of a lessee, even after the expiry or its earlier termination is
Juridical possession and forcible dispossession is prohibited. The Court
also held that there is no question of Government withdrawing or
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appropriating to it an extra judicial right of re-entry and the possession
of the property can be resumed by the Government only in a manner
known to or recognized by law. "

(c) The respondent no.3/Additional Collector has no jurisdiction to
order for correction of revenue entries, as such powers lie with the Tahsildar only
under section 115 of the M.P. Land Revenue Code and that too after due notice. In
the instant case no notice has ever been issued to the petitioners. Further,
limitation for correction of entries at the instance of an aggrieved person is 1 year
under section 116 of the Code. As such, the impugned order is totally without
jurisdiction.

4. Per contra, counter-affidavit in the nature of "short reply" has been filed
by the State. It is stated therein that information was received from the OIC record
room with respect to fraudulent entries being made in the revenue records with the
help of revenue authorities or Bhumafia, therefore, it was rightly thought to
enquire into the matter and on the basis of apprehension and with an intention and
object to stop illegal colonization and to stop Bhumafia, direction was given by
the learned Collector to all the Tahsildar to enquire into the matter, in respect
whereof, a letter was written by the Collector, Gwalior on 6/5/2016 and matter
was taken up for investigation of 23 survey numbers, total area 192 bigha and 1
biswa. During investigation, it was found that aforesaid survey numbers were
recorded as Government land in Samvat 2007. Thereafter, notices were issued to
the concerning that without there being any order of any of the competent
Authority, there had been manipulation and interpolation of records. Considering
the enquiry report, it was directed by the Collector that all subsequent proceedings
and the orders which have been passed, considering the manipulated record, are
nonest and void ab initio and to correct the corresponding entries. It is further
submitted that the decision of the Full Bench of this Court in the case of Ranveer
Singh (Supra) is of no avail to the petitioners in view of settled position of law that
fraud vitiates everything and no limitation is applicable in case of fraud. It is
further stated therein that as soon as the fact regarding illegality being committed
and fraud being played came to the knowledge of the respondent Authorities,
matter was investigated and in the investigation fact regarding fraud being played
was clearly visible, therefore, order has been passed holding that with the
connivance of officers records have been manipulated. It is further stated in the
reply that the land is valuable land which was recorded in the name of
Government in Samvat 2007 and without there being any orders from the
competent Authority regarding changing the name in the revenue records, name
of private persons have been recorded. It is also pleaded therein that the
petitioners have alternative efficacious remedy of filing appeal under section 44
of the M.P. Land Revenue Code, 1959 against the impugned order before the
Commissioner. Some of the persons have already preferred an appeal before
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Additional Commissioner and the same is pending consideration. It is further
contended that detailed enquiry was conducted with respect to Survey No.
452/min-2 admeasuring area 0.805 hectare situated at Village Dongarpur, Tahsil
and District Gwalior. In the enquiry report, the said survey number finds place at
S.No.19 and detail particulars from very initial stage i.e. from Samvat 2007
(Calendar year 1950) were taken into consideration. In the records of Samvat
2007, 2008 and 2009, no name was recorded in Col.5 and all of a sudden, without
the order of any competent Authority, the name of private individuals have been
entered in the revenue records. Therefore, the matter was taken up into
investigation and after completion of enquiry and passing of order dated 19/7/17
by Additional Collector, records have been corrected and the name of State
Government has been recorded in the revenue records. Enquiry has also been
directed to find out the persons responsible for manipulating the records and for
taking suitable action against them. Accordingly, it has been prayed that the writ
petition may be dismissed.

5. Petitioners have tendered rejoinder denying the contentions made in the
above said counter-affidavit. Petitioners have categorically refuted that notices
were ever issued or served upon them. The said notices are also not annexed to the
reply. With regard to availability of alternative remedy under section 44 of the
M.P.Land Revenue Code, 1959, it is submitted that the impugned order is totally
without jurisdiction and only with an intent to harass the petitioners for
extraneous reasons. Therefore, availing such alternative remedy would have been
a totally futile exercise, much like Caeser's appeal to Caeser's wife. For this,
reliance has been placed on decision of the Apex Court in the case of Ram and
Shyam Company Vs. State of Haryana and Others (AIR 1985 SC 1147), wherein
ithas been held as under:-

"More often, it has been expressly stated that the rule which requires the
exhaustion of alternative remedies is a rule of convenience and
discretion rather than rule of law. At any rate it does not oust the
Jurisdiction of the Court. In fact in the very decision relied upon by the
High Court in The State of Uttar Pradesh v. Mohammad Nooh it is
observed that there is no rule, with regard to certiorari as there is with
mandamus, that it will lie only where there is no other equally effective
remedy. It should be made specifically clear that where the order
complained against is alleged to be illegal or invalid as being contrary
to law, a petition at the in stance of person adversely affected by it, would
lie to the High Court under Art. 226 and such a petition cannot be
rejected on the ground that an appeal lies to the higher officer or the
State Government. An appeal in all cases cannot be said to provide in all
situations an alternative effective remedy keeping aside the nice
distinction between jurisdiction and merits."
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It is also pointed out that to compare the alleged correction/interpolation,
the respondents have not filed copies of relevant Khasras, the enquiry report is,
therefore, dubiuos and has been prepared in an arbitrary manner.

6. Thereafter, the respondents have sought to adopt the return filed in W.P.
Nos. 1672/2017, 4415/2017 and 4589/2017 by moving I.A. No. 890/19, which
was permitted vide order dated 19/3/19. The said return inter alia details that a
Five Member Committee was constituted to inquire into the genuineness and
veracity of entries in the original record of Samvat-2007 of various pieces of lands
including the lands in question. The Committee found various manipulations in
the original revenue records. A detailed report in that regard is submitted in
tabular form on the basis of which the impugned decision was taken. It reveals that
fraud has been played with connivance of certain functionaries of the State to
cause unlawful entries in the revenue/Nazul records of land which are extremely
precious and meant exclusively for public purpose. It is further reiterated that it is
a mere case of correction in the entries in revenue records against which there is
remedy available to petitioners under the relevant statute and, therefore, the
present petition is not maintainable

7. Heard, learned counsel for the parties.

8. Admittedly, petitioners are colonizers and their Firm "Indra Creators"/
petitioner no.4 is a registered partnership Firm. The lands in question have been
purchased by them vide registered sale deeds dated 31/7/2012 and 20/3/2013
from Rambaran Singh Gurjar and Sunil Gandhi, who have been issued NOC from
the Nazool Department on 23/5/2012 (Annexure P/7) and 28/8/2010 (Annexure
P/8) respectively. Thereafter, the land has been demarcated, permission has been
obtained from Town and Country Planning Department, the land has been
diversified and colony has been developed after mortgaging some part of the land
with the Municipal Corporation, which after completion of the colony as per
norms has been redeemed. The petitioners have also paid all the taxes to the
Corporation and thereafter sold plots to various subsequent purchasers. It has also
come on record that the subsequent purchasers have taken loans from banks and
some of them have also been granted building permission by the Municipal
Corporation and they are in the process of raising construction.

0. In the aforesaid backdrop, the impugned order has been passed on
19/1/2017 mentioning that some fraud with regard to interpolation in Khasra
entries had come to knowledge of the respondents/Authorities and after enquiry
and comparing it with the Khasra/Khatauni of Samvat 2007 (Calendar Year
1950), it was found that the land in question was recorded as Government Land in
Samvat 2007 and all of a sudden after Samvat 2009 (Calendar year 1952) the same
has been recorded in the name of private individuals in the revenue records,
without there being any order to that effect. Here it is to be noted that NOC from
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the Nazul Department has been granted to the predecessors-in-title of the
petitioners in the years 2010 and 2012 certifying that the same is not a
Government Land. For ready reference, the No Objection Certificates dated
23/5/2012 (Annexure P/7) and 28/8/2010 (Annexure P/8) are reproduced infra:

PRITAT Bolaex e arferar geguaer

U BHP 9, 3. /752 /2011 —12 / §1—121 TqTferR, fasie 23 7 2012
/ /3|t | T 95/ /

JATded &1 R U8 GF BURM ok a1 AA1HR dedia g
T TaTferRR §RT A U1 SHRYR YelTeR & Ad BHID 452 /1 4 1
AT 1.881 BO A UR TTS[el ST JHTOT =TET 17T |

UBRUT DI Sitd R[S et U Hedh Y—HIT Sfedh
TSI ERT RIS T8 | TETIH Y—AA IMABRT §RT o Fietas o
Rud & ER 1R yfdde gqd B ufcrded fbar fb Sad smafed v
Rerd 79 SFRYR Yoot # Rerd © | ge=meii A fRve a=rew 1997
H d 50 452 & @I 0 6 H fHHA Wi WIHT 0 8 R @HT 29 A=A
TSl 2 | dd 2007 H AJ FHHIP 0 452 & WIHT 0 03 H BHA Wi 900
103 WHT 50 5 H G-l IIRE 70 444 WA 0 T23 USd SI4IS Gof & |
AT YieITeT WRRT H |d H0 Hd 452 /1 {3 Yeba 1.881 W1 0 3 H
RMERA Y3 8XRM A WAl g9l & AT 12 3 AR 9 & | TR
feT Td Wered YU SRl Aol §RT U YA UM
SRY JeileR & 9d T7R 452 /187 1 Idhar 1.881 ok A W
3rTafed TATOT U5 SR fad) ST ot 31T ) 7T 2 |

A UPROT H Held Afed Ud Jora FRieTd 9 Herd
Y—HTU SBR[ DI JAT FAR UL qH Rerd U1 SFRYR
JIeiTeR 452 / 118 1 XebaT 1.881 A IR (A IR TAolel ST THIOT U5
S 9 @ A1 SR o S /@7 © 6 Al & gd fafdr erga difed
AT R T UM 9w vd TR e W U e | g @
IUfAITST e 3faRer & o 1 fafed ufear &1 rgurels o- TR qen
g™ e, TR e (G R fem) | srgafa ur N |
TEIaR ATl BRIATE GFRAREd S, wrer € geare= grfe afe
TR AR AT FETdd A1 R R € g TR ARRATHR0T & f=ld
ASH ASIHROT & fod) IHHT B I YMIFAT 21T & a1 1= # yfaa
&Sthel AT &1 HIMT ST | I8 Ul ¥ed fque g7 #1977l
o SIreTT vd faare @t Rerfar 7 wad: R |11 Sira |

e/~
SIS IBEIN]

el
EISIRSEEREINEN
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9. BHib /. 3. /752 / 201112/ §—121 iR, famTie 23 ¥ 2012

fcrferta

1,/ e, TR T Ta1foRR &1 iR et |

2,/ & aRA Rig GF SIRM IO Faril S=HR Jedre g
FSTelT arferar

e/ —
ECINECIBEIN]

RIS &3 TaTfery

BT doldex forer Tarferax asgyeer

FHID /Y /T3, /410 / 2009—10 / G1—121 7o fadi® SRAT 2010
/ /3|t HoS / /

e gt T g A Rragarer Wl Farii— 1741, sk
DI, ST IS @R i Rerd U8 SHRYR YATER Fd HHID 452
A1 2 7T 0.805 £FAR A DT Tofet ST FATTIH <ATeT TATE |

YR BT SiTd TSI [FRITd TS[el Ud T ¥ A0 SATDHRI
ol ¥ BS TT8 | o FRIeTd T FErd o A BRI Asel o
Wuﬁaﬁwmmmé%wmﬁﬁ@w
SRYR geleileR H Reyd €| Sl afdad &1 W&, Wi ol 4f# © |
AR UERITAT aY 2009—10 & it . 2 H Fd P. 452 TH9 2 YT 0.805
TICIR UR Dictd . 3 H Sl GAIT Uil B<IeT T1 $iHc HHel ol
fwree et Farii— 16 8% Bl Tol © | 3Tdgad geirdd Tl g
Rraerre e &1 fAGarTon gR1 S 9 IRLT f&Tid 7.4.2010 BT
e R <1 ¢ | FRrer daav Had 1997 & ATAR Hd $.452 TR HicH
. 3 ¥ 31hHe Wl TGl &, PieTd . 8 FFReb & | 37T Had 2007 BT AdAIDbA
febaT IT 57T IR Dlctd . 3 H AhHA Wl 20 bictd 7. 5 H bal
TRE IIRE R 444 JIHT G Tl © |

RIoI FRIeTed 5el HeTdh 9 A JAHRI Aolel §RT I
MR TR olel AT SR fhd ST a1 Srei™r @ T8 2 | Jroia
et v FErad 79 BRI Aot @ Rurd ¥ |@89d B g
TeITT | Rerd UM SITRYR Ydeiler dd $HIP 452 7 2 IabdT 0.805
FCIR Y[ W AT WGl g M yHOIE SIRY fdar S B |
I8 UF W< [quge gHToT § /1 81 {6 S vd fqare @ Rerfar |
T R AT ST |

ofel SAfTHR
e/ —

28 /8 /10

Ter Tarferk 7.9
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FHID /] /3. /2009—10 / §—121 aTfertR feHTd 3R 2010

1 YA TR 79 BI 3R gl
2 geiTeT el g 21 Rraetret el fFrardi— 1741 sikH
Bl S T, Tarfery
SEVAS
28,/8/10
e ARTHRT
fSter vanforar w9

(Emphasis supplied)

Thus, a bare perusal of the above Nazul NOCs reveals that the same have been
issued after due verification with Khasra entries of Samvat 2007 and finding that
the land in question is not recorded in the name of Government. Now after an
elapse of about 7 years from 2010, the State Authorities have come up with a case
that in Samvat 2007 (Calendar Year 1950) the land in question was recorded as
Government land and that this fact had come to the knowledge of Collector in
2016 and then he wrote a letter for investigation in that behalf on 6/5/2016.
However, no such letter has been brought on record by the respondents to reflect
their date of knowledge. A Full Bench of this Court in the case of Ranveer Singh
(Supra) has held that a period of 180 days from the date of detection of illegality,
impropriety and/or irregularity ofthe order/proceedings committed by Revenue
Authority subordinate to Revisional Authority would be a reasonable period for
exercise of suo motu powers despite involvement of Government land or public
interest in cases involving irreparable loss. Itis also clarified therein that although
"irreparable loss" cannot be defined and no exhaustive list thereof can be given,
yet dispossession, when possession was having basis of some right accrued under
some statute or law or some order of any officer or under a statute, is irreparable
loss. In the case in hand, the petitioners and the subsequent purchasers have
acquired ownership and possession of the lands in question by way of registered
sale deeds under a statute and, therefore, their dispossession obviously comes
within the purview of "irreparable loss". It has further been held therein as
under:-

"52. I may further hasten to add that this would be upper-ceiling
of limitation for exercise of such powers and the person suffering an
irreparable loss would be within his rights to show that such power ought
to have been exercised in lesser period in view of the attending facts and
circumstances of the case, causing irreparable loss prior to such
exercise."

As indicated above, the respondents have not been able to bring on record
any conclusive proof to demonstrate their date of knowledge. Fraud/
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manipulation, if any, ought to have come to the knowledge of respondents at the
time of granting Nazool NOC:s in the years 2010 and 2012 which clearly reflect
that Khasras of Samvat 2007 were scrutinized at that time and while granting
other permissions for development of colony from time to time. As such, the
impugned order is certainly beyond limitation, besides the fact that there is no
formal order invoking suo motu power of revision in form of show cause notice or
final order passed u/S. 50 of Madhya Pradesh Land Revenue Code, 1959 (Umrao
Singh Vs. Lal Singh (2016(2) RN 251, referred to). It is also noteworthy that the
enquiry report annexed to the return based whereupon the impugned order has
been passed is not supported by copies of current Khasras and those of Samvat
2007. The impugned order is also an exception to the rule of audi alteram partem,
as no notice or opportunity of hearing has been granted to the petitioner while
passing the impugned order.

10.  Further, undoubtedly by the impugned order, respondent/State has
attempted to gain title of the land in question on the basis of so called entry in
Khasra/Khatauni records of Samvat 2007. However, it is well settled that an entry
in the revenue records is not a document of title. Revenue Authorities cannot
decide a question of title (Fagruddin (Dead) through LRs. v. Tajuddin (Dead)
through LRs. [(2008) 8 SCC 12], referred to) . In this regard, the Apex Court in the
case of Suraj Bhan Vs. Financal Commr. ((2007)6 SCC 186) has held as under:

"It is well settled that an entry in Revenue Records does not confer title
on a person whose name appears in Record of Rights. It is settled law
that entries in the Revenue Records or Jamabandi have only 'fiscal
purpose' i.e. payment of land-revenue, and no ownership is conferred on
the basis of such entries. So far as title to the property is concerned, it can
only be decided by a competent Civil Court (vide Jattu Ram v. Hakam
Singh and Ors., AIR 1994 SC 1653)"

(Emphasis supplied)

11.  Besides, the objection of'the respondents as to availability of alternative
remedy under section 44 of the M.P. Land Revenue Code, 1959 does not weigh
with this Court, in view of the fact that not only the order impugned is totally
without jurisdiction, but also is in gross violation of principles of natural justice.
In this regard, the Apex Court in the case of M.P. State Agro Industries
Development Corporation Limited Vs. Jahan Khan, ILR ((2007) M.P. 1282 (SC))
held asunder:-

"The Rule of exclusion of writ jurisdiction due to availability of an
alternative remedy is a rule of discretion and not one of compulsion. In
an appropriate case, in spite of availability of an alternative remedy, a
Writ Court may still exercise its discretionary jurisdiction of judicial

review. In at least three contingencies, namely (i) where the writ petition
seeks enforcement of the fundamental rights, (ii) where there is failure
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of principle of natural justice or (iii) where the orders or proceedings are
wholly without jurisdiction or the views of an Act is challenged. In these
circumstances, an alternative remedy does not operate as a bar."

(Emphasis supplied)

12.  Even otherwise, provisions of section 115 of the M.P. Land Revenue
Code, 1959 (for short "the Code") that deal with correction of wrong entries by
Tahsildar, cannot be resorted to without providing opportunity of hearing to the
aggrieved party. For ready reference, section 115 (pre- amended) of the Code is
quoted thus:-

""115. Correction of wrong entry in khasra and any other land records by
superior officers.- If any Tahsildar finds that a wrong or incorrect entry has been
made in the land records prepared under section 114 by an officer sub-ordinate to
him, he shall direct necessary changes to be made therein in red ink after making
such enquiry from the person concerned as he may deem fit after due written
notice"

Thus, it is clear that power under the above section can be exercised by Tahsildar
only for correction of wrong/incorrect entry in the land records prepared by his
subordinate officer after making enquiry after due written notice. It is well settled
that change in Khasra entries cannot be made without affording opportunity of
hearing to the interested parties. The Apex Court in the case of Mahant Ram
Khilawan Das Vs. State of M.P. (2008 RN 162), while considering the provisions
of section 115 of the M.P. Land Revenue Code, 1959, has held that adverse
inference can be drawn for correction of revenue records without notice to the
opposite party. In the case of State of M.P. Vs. Shree Ranchor Teekam Mandir
(2013(2) MPLJ 642), the name of Collector was endorsed as Vyavasthapak of the
temple in question. The said action of the State Government was found to be de
hors Section 115 of the Code and it was held that without holding an enquiry and
giving notice to the person interested, there cannot be any change in the revenue
record.

That apart, by directing the Tahsildar to record the land in question as
Government land, the Collector has, in effect, usurped the jurisdiction vested in
Tahsildar under section 115 of the Code because then the Tahsildar is left with no
other option but to carry out such administrative orders and the protection to the
opposite party, as envisaged in the above section in the nature of giving audience
to him, is clearly bypassed. Moreover, the respondents have not been able to point
out that under which provision of the Code such a direction has been issued by the
Collector.

13.  Ithas also been brought to the notice of this Court by learned counsel for
the petitioners that the colony has been developed after taking loan from Bank and
thereafter several plot holders/subsequent purchasers have also taken loans from
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different banks. Such loans have been granted by the Banks after conducting
detailed search/scrutiny of the revenue records and relying upon the permissions
granted by the State Agencies. Now, by way of impugned order, respondents have
revoked all the permissions granted earlier by a stroke of pen, on the basis of
alleged Khasra/Khatauni entries of about 70 years back (Samvat 2007), putting at
stake not only the fate of petitioners but also that of more than hundred plot
holders/subsequent purchasers. If such a course is permitted to prevail, then no
sanctity would ever be attachable to the permission/approvals granted by the State
Government, based whereupon people invest their lifetime savings and hard-
earned money for building a home, as they would be revisable/revokable after any
duration of time. As such, in the opinion of this Court, such an action of the
respondents is nothing more than colorable exercise of power and wholly without
jurisdiction.

14. On 25/10/2017, this Court had granted interim relief in the nature of status
quo. However, certain documents have been brought on record by way of [.A.
No0.1593/19 to demonstrate the fact that the order (Annexure P/2) has been
implemented and the land of the petitioners falling in Survey No. 452/1 and 452/3
has been recorded as Government land.

15. In the result, the impugned order dated 19/1/17 (Annexure P/2) cannot
withstand the scrutiny of law. The same, so far as it relates to land in question of
the petitioners falling in Survey Nos. 452/1 and 452/3, is hereby quashed. As an
obvious consequence, the order passed by the Board of Revenue (Annexure P/1)
is also set aside. Any alteration in revenue records done in pursuance of order
(Annexure P/2) with respect to the land of the petitioners in the aforesaid survey
numbers be recalled. However, the respondents/State shall be at liberty to
ventilate its grievances, if any, in accordance with law, if so advised.

With the aforesaid, the petition stands allowed to the extent indicated
above.

Petition allowed
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L.LL.R. [2019] M.P. 1654
WRIT PETITION
Before Mr. Justice Sheel Nagu
W.P. No. 535/2003 (Gwalior) decided on 27 June, 2019

SUNILKUMAR KHARE ...Petitioner
Vs.
M.P. STATE ELECTRICITY BOARD & ors. ...Respondents

Service Law — Adverse Remark — Scope — Held — If an incident of
misconduct is found not proved in departmental enquiry, then the same
misconduct cannot be a cause for an adverse remark — Such remark in ACR
is quashed — Petition partly allowed. (Paras4to6)

war fafer — gfagar fewofl — fawarv — aififeiRa — afe fwrfa sra
H AR B HIg gl 9Ifdd 8] 18 ATl 2, a9 Sad IdaR yfaaa feweft o
forw v ®Ror 1EY 8 gddr — arffe Mo yfiades o Sad fewefy siftrefsa
— T e J9R |

D.P. Singh, for the petitioner.
None, for the respondents/State.

ORDER

SHEEL NAGU, J.:- The challenge in this petition under Article 226/227 of
the Constitution is to the communication contained in Annexure P/I dated
18/03/2002 whereby an adverse remark in the ACR of 1996-97 has been
communicated. The adverse remark is to the following extent:-

"His performance during the year 96-97 has not been found
satisfactory. He executed the unauthorized extension of LT line."

2. The challenge is to the aforesaid is based on various grounds.

3. The reply filed by the employer reveals that though the first part of the
adverse remark i.e. "His performance during the year 96-97 has not been found
satisfactory" is of generic nature lacking specificity but has been made after
overall assessment of the conduct, performance and behavior of petitioner
rendered during the relevant period and therefore, it is submitted that the same is
immune from judicial review.

3.1 However, the second part of the adverse remark which is more specific and
incident related is to the effect "He executed the unauthorized extension of LT
line". In this regard it is revealed in the return that disciplinary proceedings were
held against the petitioner in which charge No.5 related to unauthorized extension
of LT line which was not found proved in the enquiry report/charge-sheet (Vide
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Annexure R/1), however, due to the other charges having been found
proved/partially proved, the petitioner was inflicted with penalty.

4. In view of above, it is obvious that once the petitioner has been not found
guilty in a disciplinary proceedings for alleged misconduct of unauthorized
extension of LT Line, it is beyond comprehension that the blemish should
continue to haunt the petitioner in shape of an adverse remark.

5. The findings of the enquiry officer qua the charge of unauthorized
extension of LT line framed against the petitioner have not been found proved and
therefore, impugned adverse remark so far as it pertains to the remark "He
executed the unauthorized extension of LT line" become unsustainable in the eyes
of law and deserve to be interfered with and therefore, the petition is partly
allowed.

6. Pertinently, an incident which is alleged as misconduct is subjected to the
rigours of disciplinary proceedings by testing the same on the anvil of
preponderance of probabilities. If this test fails to establish the misconduct, then
there is no occasion for the same misconduct to become a cause for an adverse
remark in ACR where the standards of scrutiny are subjective, approximate and
occasionally opinionated. Thus, when a thing is not proved by applying stricter
standard (preponderance of probability), the question of justifying the same thing
by lesser standards, does not arise.

7. The impugned orders dated 18/03/2002 (Annexure P/1) and 13/10/1997
(Annexure P/2) so far as it relates to the adverse remark "He executed the
unauthorized extension of LT line" stands quashed.

8. The remaining part of the remark i.e. "His performance during the year 96-
97 has not been found satisfactory", shall remain intact.

9. Accordingly, the present petition stands partly allowed.
Petition partly allowed

L.L.R. [2019] M.P. 1655
WRIT PETITION

Before Ms. Justice Vandana Kasrekar
W.P. No. 18422/2018 (Indore) decided on 2 July, 2019

SHANTIEDUCATIONAL SOCIETY ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

A. Right to Children of Free and Compulsory Education Act (35 of
2009) and National Commission for Minority Educational Institutions Act,
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2004 (2 of 2005) — Minority Institutions — Applicability of Provisions of Act of
2009 on Minority Institutions — Held — Provisions of Act of 2009 are not
applicable to Minority Institutions — Respondents directed to remove/delete
the name of school from portal of RTE (Right To Education) and confer all
rights to petitioner society under the Act of 2004. (Paras 20 to 22)

@. fr-ge® SV sifrard a1t Rz &1 Siferaiv ifer-ra (2009 @7 35)
vq SNy scud e rer awerr 3T SifeifgH, 2004 (2005 &1 2) —
UG EH Iy — JUa&AD A3 UX 2009 & 3IfIfaq & Susel @l
gaisaar — JffAEiRa — 2009 @ AfFRY © Susy IUGEIS GIATNT TR
) &l Bd — gaffrer 1, A S, (Riar &1 aftreR) & uida @ faemea
BT 919 g /e a1 2004 @ 3fSifraw & siaefa = aiaEd o ausd
JAfBR Y B =g MR fear T |

B. National Commission for Minority Educational Institutions Act,
2004 (2 0f 2005), Section 2(g) & 10(3) — No Objection Certificate — Time Period
— Held — Petitioner submitted application for NOC and for according status
of Minority Educational Institution — Application not decided within 90 days
nor petitioner has received any communication regarding acceptance or
rejection of the same — As per Section 10(3) of the Act of 2004, in such
circumstances, permission is deemed to have been granted. (Para18)

. TSR ScavT & d 1T Tt ST 3feIf-ra9, 2004 (2005 &7 2),
e1vT 2(Sfl) T 10(3) — 3rTafea gaToT—9= — wHY yafer — affaaiRa — ardh A
IFUfed YATOT—9H Bq AT Acud=ad Rier €een & 9aE 2 d /<<f a=
2q 3Md e Yd fHar — rd<= &1 fafreaa 9o faat @ iar ) fear w9 &
Iqd & WHIHR AAAT ISR {5 o & ddg o Il & HIg a1 urd g3
— 2004 @ JfAFTFH BT TRT 10(3) & JFAR, CH yRRefAT 4, srgafa yar a1
g it Sre |

Case referred :
(2014)8 SCC1.

Mudit Maheshwari, for the petitioner.
Nilesh Jagtap, G.A. for the respondent/State.

ORDER

VANDANA KASREKAR, J. :- The petitioner has filed the present petition
challenging the Circular dated 1/08/2018 as well as the letter dated 7/08/2018,
passed by the respondentno.2.

2. The petitioner is a Society registered under the provisions of Madhya
Pradesh Registrikaran Adhiniyam, 1973. The petitioner/Society is running a
minority educational institute as defined under Section 2(g) of the National
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Commission for Minority Educational Institutions Act, 2004 (hereinafter referred
to as "Act of 2004") under the name of "Ekayanaa School" at Kanadiya Road
Junction, Indore. The school is presently affiliated with CBSE and provides
educational services to the children from class Nursery to [Xth.

3. The petitioner submitted an application on 29/09/2016 for obtaining the
"No Objection Certificate" to establish Minority Educational Institution with the
office of the Commissioner, backward Classes and Minority Welfare, Satpura
Bhawan, Bhopal in accordance with Section 10 of the Act, 2004 which was duly
acknowledged on 29/09/2016. Another application was also filed on 29/09/2016
for grant of minority status to the school Ekayanna run by the petitioner with the
same authority.

4. That, as per Section 10 of the Act of 2004, the application is to be decided
within a period of 90 days from the date of receipt of application. However, since
the Competent Authority neither granted such certificate nor communicated that
the application has been rejected within the prescribed period of 90 days from the
date of receipt of the application, the petitioner is deemed to have been granted
"No Objection Certificate" after the expiry of 90 days period from the date of
application in accordance with Section 10(3) of the Act 0f2004.

5. In the present case, as period of 90 days has already been expired,
therefore, the petitioner vide letter dated 1/06/2018 apprised the respondents no.2
and 3 that by virtue of Section 10 of the Act of 2004, it has been granted
NOCl/accorded status of minority educational institution and requested the
respondents to delete their name from the portal for RTE admission to avoid
unnecessary inconvenience to the applicants.

6. Upon the application filed by the petitioner, the National Commission for
Minority Educational Institutions vide letter dated 11/07/2018 declared Ekayanaa
School as minority educational institution under Section 2(g) of the Act, 2004.

7. The respondent no.2, thereafter, issued a Circular dated 1/08/2018
disregarding the status of the minority educational institution accorded to the
Ekayanna school of the petitioner by virtue of Section 10(3) of the Act, 2004 as
also the certificate dated 23/07/2018 issued by the national Commission for
Minority Educational Institutions, directed the petitioner to grant admission to
children under the RTE Act for Session 2018-19.

8. The petitioner again vide letter dated 3/08/2018 requested the respondents
to delete the name of their school from the portal of RTE admission alongwith the
certificate. Thereafter, the respondent no.2 vide letter dated 7/08/2018 has
disregarded the NOC granted to the minority educational institution of the
petitioner by virtue of Section 10(3) of the Act, 2004 as also the certificate issued
by the National Commission for Minority Educational Institutions granting
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minority status to the institution of the petitioner by deferring the recognition of
its minority status for the current session and applying it for the next Sessions
2019-20. Being aggrieved by this action, the petitioner has filed the present
petition.

9. Learned counsel for the petitioner argues that the impugned order dated
1/08/2018 is without jurisdiction as the provisions of RTE are not applicable to the
Minority Educational Institute and the status of Minority Educational Institution/
NOC was accorded to the school of the petitioner by virtue of deeming Clause of
Section 10(3) of the Act, 2004. He further relied on Article 30 of the Constitution
of India, which provides that the petitioner has absolute right to establish a
minority educational institute. He further relied on the judgment passed by the
Apex Court in the case of Pramati Educational & Cultural Trust Vs. Union of
India, (2014) 8 SCC 1 in which the Apex Court has categorically excluded
minority educational institutes from the purview of the RTE Act. In view of the
aforesaid, he submits that the present writ petition deserves to be allowed.

10.  The respondents have filed their reply and in the said reply, the
respondents have stated that as per provision of Scheme, before establishing any
minority institution, the concerned Institutions are required to get NOC from the
Competent Authority for establishment of minority institution then they can
establish any Minority Institution. Here in the present case, the petitioner has not
raised a single word in the petition that they have established any Minority
Institution after treating that the concerned Department has issued the NOC as
provided under Section 10(3) of the National Commission for Minority
Educational Institutions Act, 2004.

11. It has further been stated that the petitioner has not impleaded the
Competent Authority as defined under the Act of 2004, who would be the
appropriate answering authority for giving reply.

12.  Under the RTE Act, it is an Online Process through educational portal
once the name of any institution is uploaded then the whole process would be
automatically complete and it is worth mentioning here that on the relevant date,
the petitioner did not have the relevant certificate, therefore, the authority has
rightly imported the name of the School on the educational portal and rightly
issued the communication dated 1/08/2018 and 7/08/2018 and for excluding any
institution from portal a certificate has to be scanned otherwise it is mandatory for
the authority to upload the name of'the institution on portal.

13.  The respondents have also stated that the petitioner has not filed a single
document regarding any communication to the Competent Authority as defined
under the Act of 2004 regarding issuance of NOC or deemed to be issued the
certificate as defined under Section 10(3) of the Act, therefore, it cannot be said
that the petitioner has approached before the High Court with clean hands.
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14.  The petitioner has filed the rejoinder, wherein the petitioner has stated that
the petitioner had applied for grant of NOC on 29/09/2016. By virtue of deeming
provision, the NOC is deemed to have been granted in the year 2016 itself and this
fact was brought to the knowledge of the respondent no.2 vide letters dated
1/06/2018 and 16/07/2018, despite which respondent has illegally granted
admission in the school run by the petitioner.

15.  Heardlearned counsel for the parties and perused the record.

16.  Inthe present case, the petitioner Society has submitted an application on
29/09/2016 for grant of NOC to establish Minority Educational Institution with
the office of the Commissioner, Backward Classes and Minority Welfare, Satpura
Bhawan, Bhopal in accordance with Section 10 of the Act of 2004.

17. Section 10 of the Act of 2004 provides for right to establish a Minority
Educational Institution. Sub-section (3) of Section 10 of the Act of 2004 reads as
under :-

3) Where within a period of ninety days from the
receipt of the application under sub-section (1) for the grant of no
objection certificate :-

(a) the Competent Authority does not grant such
certificate; or

(b) where an application has been rejected and
the same has not been communicated to the person who has
applied for the grant of such certificate, it shall be deemed that the
Competent Authority has granted a no objection certificate to the
applicant.

18. As per the aforesaid Section, the Competent Authority is required to
decide the said application within a period of 90 days from the date of receipt of
the application. If such an application is not decided or the order of rejection has
not been communicated then the permission is deemed to have been granted. In
the present case, as already stated, the petitioner has submitted his application on
29/09/2016 and the petitioner has not received any communication regarding
acceptance or rejection of the said application and, therefore, as per Sub-section 3
of Section 10 of the Act of 2004, the permission is deemed to have been granted.
The petitioner vide its letter dated 1/06/2018 has apprised the respondents no.2
and 3 that by virtue of Section 10 of the Act of 2004, it has been granted
NOC/accorded status of minority educational institution and requested the
respondents to delete their name from the portal for RTE admission. However,
ignoring this the respondent has passed the order dated 1/08/2018 and directed the
petitioner to grant admission to children under the RTE Act for the Session
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2018-19. In the meanwhile, the National Commission for Minority Educational
Institutions vide order dated 11/07/2018 declared Ekayanna School as Minority
Educational Institution under Section 2(g) of the Act 0o 2004.

19.  The question whether, the provision of RTE Act are applicable to the
minority institution has came forward before the Hon'ble Apex Court in the case
of Pramati Educational & Cultural Trust v. Union of India, (2014) 8 SCC 1.
Relevant extract of Pramati Educational & Cultural Trust(Supra) is reproduced
here-under :-

""54. Under Article 30(1) of the Constitution, all minorities,

whether based on religion or language, shall have the
right to establish and administer educational institutions
of their choice. Religious and linguistic minorities,

therefore, have a special constitutional right to establish

and administer educational schools of their choice and
this Court has repeatedly held that the State has no power
to interfere with the administration of minority institutions
and can make only regulatory measures and has no power
to force admission of students from amongst non- minority
communities, particularly in minority schools, so as to
affect the minority character of the institutions.

Moreover, in Kesavananda Bharati Sripadagalvaru v.

State of Kerala & Anr. (supra) Sikri, CJ., has even gone to
the extent of saying that Parliament cannot in exercise of
its amending power abrogate the rights of minorities. To
quote the observations of Sikri, CJ. in Kesavananda
Bharati Sripadagalvaru v. State of Kerala & Anr. (supra):
"178. The above brief summary of the work of the Advisory
Commiittee and the Minorities Sub-committee shows that
no one ever contemplated that fundamental rights
appertaining to the minorities would be liable to be
abrogated by an amendment of the Constitution. The same
is true about the proceedings in the Constituent Assembly.

There is no hint anywhere that abrogation of minorities’
rights was ever in the contemplation of the important
members of the Constituent Assembly. It seems to me that
in the context of the British plan, the setting up of
Minorities Sub-committee, the Advisory Committee and
the proceedings of these Committees, as well as the
proceedings in the Constituent Assembly mentioned
above, it is impossible to read the expression "Amendment
of the Constitution" as empowering Parliament to
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abrogate the rights of minorities." Thus, the power under
Article 214 of the Constitution vesting in the State cannot
extend to making any law which will abrogate the right of
the minorities to establish and administer schools of their
choice.

55. When we look at the 2009 Act, we find that Section
12(1)(b) read with Section 2(n) (iii) provides that an aided
school receiving aid and grants, whole or part, of its
expenses from the appropriate Government or the local
authority has to provide free and compulsory education to
such proportion of children admitted therein as its annual
recurring aid or grants so received bears to its annual
recurring expenses, subject to a minimum of twenty-five
per cent. Thus, a minority aided school is put under a legal
obligation to provide free and compulsory elementary
education to children who need not be children of members
of the minority community which has established the
school. We also find that under Section 12(1)(c) read with
Section 2(n)(iv), an unaided school has to admit into
twenty-five per cent of the strength of class I children
belonging to weaker sections and disadvantaged groups in
the neighbourhood. Hence, unaided minority schools will
have a legal obligation to admit children belonging to
weaker sections and disadvantaged groups in the
neighbourhood who need not be children of the members
of the minority community which has established the
school. While discussing the validity of clause (5) of
Article 15 of the Constitution, we have held that members
of communities other than the minority community which
has established the school cannot be forced upon a
minority institution because that may destroy the minority
character of the school. In our view, if the 2009 Act is made
applicable to minority schools, aided or unaided, the right
of the minorities under Article 30(1) of the Constitution
will be abrogated. Therefore, the 2009 Act insofar it is
made applicable to minority schools referred in clause (1)
of Article 30 of the Constitution is ultra vires the
Constitution. We are thus of the view that the majority
Jjudgment of this Court in Society for Unaided Private
Schools of Rajasthan v. Union of India & Anr. (supra)
insofar as it holds that the 2009 Act is applicable to aided
minority schools is not correct.
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56. In the result, we hold that the Constitution (Ninety-

third Amendment) Act, 2005 inserting clause (5) of Article
15 of the Constitution and the Constitution (Eighty-Sixth

Amendment) Act, 2002 inserting Article 214 of the
Constitution do not alter the basic structure or framework
of the Constitution and are constitutionally valid. We also

hold that the 2009 Act is not ultra vires Article 19(1)(g) of
the Constitution. We, however, hold that the 2009 Act
insofar as it _applies to minority schools, aided or
unaided, covered under clause (1) of Article 30 of the
Constitution is ultra vires the Constitution. Accordingly,

Writ Petition (C) No.1081 of 2013 filed on behalf of
Muslim Minority Schools Managers' Association is

allowed and Writ Petition (C) Nos.416 of 2012, 152 of
2013, 60012014, 950f2014, 10602014, 128 0f 2014, 144

0f 2014, 145 0f 2014, 160 of 2014 and 136 of 2014 filed on

behalf of non-minority private unaided educational
institutions are dismissed. All I.As. stand disposed of. The

parties, however, shall bear their own costs.

20.  As per the judgment passed by the Hon'ble Apex Court, the provision of
RTE Act are not applicable to the Minority Institutions. The contention of the
learned Govt. Advocate that the petitioner has not communicated regarding the
fact of obtaining the certificate of NOC from the Competent Authority, therefore,
the respondents have deferred the exemption from the RTE Act for Session
2019-20, cannot be accepted.

21.  Inview of the fact that the application which is filed by the petitioner as
Annexue-P/3 shows the receipt seal of the concerned Department which itself
shows that the application has been submitted with the Competent Authority and
this fact was communicated to the respondents by Annexure-P/5 dated 1/06/2018.

22.  Thus, in the light of the aforesaid, the petition deserves to be allowed and
is, hereby, allowed. The impugned Circular dated 1/08/2018 as well as letter dated
7/08/2018 issued by the respondent no.2 are hereby quashed and the respondents
are directed to remove/delete the name of Ekayanna School from the portal of
RTE and they are further directed to confer all the rights to the petitioner under the
Actof2004.

23.  With the aforesaid, the writ petition stands disposed of.

Petition allowed



LL.R.[2019]M.P. Shailendra Vs. State of M.P. 1663

L.LL.R. [2019] M.P. 1663
WRIT PETITION
Before Mr. Justice Prakash Shrivastava
W.P. No. 7434/2006 (s) (Indore) decided on 8 July, 2019

SHAILENDRA ...Petitioner
Vs.
STATE OF M.P. & anr. ...Respondents

(Alongwith W.P. No. 11196/2010(s))

A. Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rule 27(2)(iii) — Penalty — Enhancement — Held — Order of minor
penalty could not have been modified after penalty period was over and
minor penalty order was fully implemented — Order enhancing the
punishment passed after 5 years of passing of original order — Such belated
order lacks bonafide— Order imposing major penalty is set aside.
(Paras 7 to 10)

@. Rifaer dar (affevvr, fAaFor siiv sidfia) a9, 7.9, 1966, I+
27(2)(iii) — wTRa — gfg — afifeaiRa — ag Ra @ s &, WRa s@fdr
dId SIH @ 9ZArq Ud oy ARG & 31 &l Yuf wu 9 dif-ad fed o1 &
g SUTARd 21 fHaT 1 G&dTr o — JUs &I 98T BT AR, o QL
qiRd fHA S & 5 9 g uiRa fear Ta— S9a faefaa snaer aguayds
T 2 — Y wiRa IR & &7 e U fa |

B. Service Law — Suspension Period — Salary — Held — During the
disputed period, petitioner was absent from duty and he has not worked —
Petitioner failed to point out any Rule, Regulation or Circular under which
he was entitled for full salary for suspension period, though he remained
absent from headquarter during suspension — Impugned order does not
suffer from any error. (Paras 11 to 13)

@ ¥ar fAfr — e safer — da7 - affaifRa — faarfea smafer
@ QA Y dder | rguRerd o derr SuA & &Y fear @ — ard faeh
fr, fafrre ar aRu= a1 <+ 4 fawd @1 e sidefa ag ffeies & skM@
AR ¥ JURed 81 & q1a]q, e @ty 2q yol aa9 &7 sdarR o1 —
et ameer fash Ffe d g adi 2

C. Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rule 27, Civil Services (Leave) Rules, M.P. 1977, Rule 24(2) and
Fundamental Rules, M.P.,, Rule 17 A — Unauthorized Leave/Willful Absence —
“Dies Non” — Effect — Held — Treating the period of unauthorized
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absence/leave as “dies non” does not result into break in service and thus
seniority is maintained — Fundamental Rule 17A is without prejudice to Rule
27 of 1966 — Order, treating the period of absence as “dies non” is only an
accounting and administrative procedure to avoid break in service in terms
of Fundamental Rule-17 A and thus it is partly in favour of petitioner and
cannot be treated to be punitive and stigmatic order — Impugned order does
not suffer from any error. (Paras16t020 & 22)

TT. Rifae Gar (e, fAaaor siv srdter) fAam, 7.9, 1966, fAaw
27, Rifder |ar (3a®rer) (99, 9.9, 1977, (99 24(2) ©q smeeya (39, 9.4,
199 17 ¥ — S191fergd 31a®b12l / ATaq3IHhY IulReifa — “siary fa1” — g41q —
affeiRa — suferega sufRerfa / saarer @ @fr &t "l fa st
ST &1 URITH AaT A Fqer 11 gidl 3R safery afkssar sy &l Sl @ —
Hervd 1 17 ¢, 1966 & R 27 WR yfdda ywmE @ 991 @ — srquierfa &1
Al dl bR e & wU H WS S BT AR, Jod FEH 17-¢
fdemT 4 Qa1 § gau A 999 8q U o1 Ud yemafie gfhan @ ik gafery
qE JAAA: AT @ &7 A 2 qAT U IUSTHD UG HA DD ATQY T8I AT ST
AT — e fd sy fHdt @ uwa 1 2 |

D. Words and Phrases — “Dies Non”—Held — Words “dies non” is a
short for dies non juridicus which means either a day on which no legal
business is done or the day that does not count. (Para14)

2 I UG qIFIIT — b1y fo1 — AffeiRa — vrsg Irerd
feq, <mareri= st fa &1 Wférg wu 2 foraer aief 2 ar ar 98 fea1 forg
foe1 @IS faftre &l =Y fbar T srerar ag fa= ot 1vg =18 2 |

Cases referred :

2005 SCC Online (Bombay) 537: (2005) 4 MAHLJ 939, 2005 (3) MPHT
32,2007 (3) MPLJ 525, 2008 (8) SCC 469, 2004 (3) MPLJ 627.

Rahul Sethi, for the petitioner.
Rahul Vijaywargiya, for the respondents.

ORDER

PRAKASH SHRIVASTAVA, J. :- This order will govern disposal of W.P.No.
7434/2006 (s) & W.P. No. 11196/2010(s) as both these writ petitions have been
filed by same petitioner and they are in respect of inter-related issues.

2. In WP No. 7434/2006 (s) petitioner has challenged the order dated
26/10/2006 whereby for the period from 23/12/2001 to 30/8/2004 petitioner has
been denied the suspension allowance and period from 1/9/2004 to 1/5/2005 has
been treated to be a period of unauthorized absence and appropriate action for this
period has been proposed. The petitioner has also challenged the order dated
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8/1/2007 by which period from 23/12/2001 to 30/8/2004 and 1/9/2004 to
1/5/2005 has been treated to be dies-non.

3. In WP No. 11196/10(s) petitioner has challenged the order dated 8/6/2010
by which major penalty of withholding of two increments with cumulative effect
has been imposed.

4. The facts of the case are that petitioner was working as Sub Engineer and
was placed under suspension by order dated 22/12/2001. Thereafter charge sheet
dated 2/2/2002 was issued to petitioner which was replied by petitioner by
denying the charges and after appointing enquiry officer and representing officer
the enquiry was conducted and enquiry report dated 20" January 2005 was
submitted finding all the ten charges to be proved. The show cause notice
alongwith the enquiry report was served upon petitioner which was replied by
petitioner and penalty order dated 29/4/2005 was passed by respondent no. 2
inflicting the penalty of withholding of two increments without cumulative effect.
Since the minor penalty was imposed therefore, petitioner had filed
representations claiming full salary for suspension period and when these
representations were not considered he had filed WP No. 3475/06 (s) which was
disposed off by directing the competent authority to pass a reasoned order.
Thereafter the impugned order dated 26/10/2006 was passed denying the salary
for suspension period and proposing the action for unauthorized leave. This order
is subject matter of challenge in WP No. 7434/06(s). This petition was earlier
disposed off by learned Single Judge on 13/5/2008 holding the petitioner entitled
for full salary for suspension period but in Writ appeal no. 804/2008 the Division
Bench vide order dated 25/1/2012 had set aside the order of learned Single Judge
and remanded the mater (sic : matter) back for fresh consideration. In the
meanwhile, the petitioner had challenged the order dated 29/4/2005 by filing the
appeal before respondent no. 1 on 13/6/2005. Respondent no. 1 had issued the
notice dated 30" June 2009 proposing to enhance the penalty and imposing the
penalty of withholding of two increments with cumulative effect. The petitioner
had filed the reply and thereafter the impugned order dated 8/6/10 was passed
modifying the order of penalty and imposing the major penalty of withholding of
two increments with cumulative effect. This order is subject matter of challenge in
WP No. 11196/2010(s). The respondents in the meanwhile had passed the order
dated 8/1/2007 treating the period of absence as dies-non therefore, petitioner had
amended the writ petition no. 7434/06(s) and challenged this order.

5. Learned counsel for petitioner submits that respondents are not justified in
imposing the major penalty of withholding of two increments with cumulative
effect as the same amounts to double jeopardy. He further submits that petitioner
is entitled to full salary for the suspension period if the order of minor penalty is
restored and that the period cannot be treated as dies non without conducting full
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fledged enquiry and such an order is punitive in nature. He has also submitted that
penalty has been enhanced to circumvent the contempt proceedings and after 5
years the order of penalty has been malafidely modified and none of the grounds
raised in appeal have been considered by appellate authority.

6. As against this learned counsel for respondents has submitted that under
Rule 27(2)(ii1) of MPCCA Rules the power exists with the authority to enhance
the punishment. He further submits that petitioner is not entitled for restoration of
order of minor penalty and order of dies not (sic : dies non) has rightly been
passed.

7. Having heard the learned counsel for the parties and on perusal of the
record it is noticed that the order of minor penalty withholding two increments
was passed on 29/4/2005. Paragraph 6.6 of writ petition no. 11196/2010(s)
reveals that said punishment order was implemented and period of punishment
came to an end in May 2008. The show cause notice for enhancing the punishment
in terms of Rule 27(2) proviso (iii) of MP Civil Services (Classification, Control
and appeal) Rules, 1966 was issued on 30" June 2010 which was after punishment
period was over. Once the petitioner had suffered punishment, thereafter the issue
of enhancing the punishment did not arise.

8. The record further reflects that writ petition no. 3475/06(s) was disposed
off by order dated 11/8/2006 with a direction to respondents to decide the
representation and the said order was not complied with therefore, the petitioner
had initiated the contempt proceedings. The order dated 8/6/2010 enhancing the
punishment and imposing the punishment of withholding of two increments with
cumulative effect has been passed after five years of passing of original order of
minor punishment dated 29/4/2005 and in the meanwhile the increments of
petitioner were restored and he was granted increments in May 2008 and 2009.
Hence such a belated order of modifying the penalty otherwise lacks bonafide.
The order of minor penalty could not have been modified after penalty period was
over and the minor penalty order was fully implemented.

9. Aperusal of order dated 8/6/2010 reflects that the competent authority has
enhanced the punishment by a cryptic order simply by stating that the charges are
serious in nature, even without taking note of the charges in departmental enquiry.

10.  Having regard to the aforesaid, I am of the opinion that the impugned
order dated 8/6/2010 imposing the major penalty of withholding of two
increments with cumulative effect cannot be sustained and is hereby set aside.

11. So far as the impugned order dated 26/10/2006 is concerned, the said
order reflects that petitioner was not present in the headquarter from 23/12/2001
to 30" August 2004 during suspension period.
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12. Counsel for the petitioner has failed to point out any rule, regulation or
circular under which the petitioner was entitled to receive full salary for
suspension period though he remained absent from headquarter during
suspension. Hence I am of the opinion that the order dated 26/10/2006 does not
suffer from any error.

13. So far as the order dated 8/1/2007 treating the period from 23/12/01 to 30"
August 2004 and 1/9/2004 to 1/5/2005 as dies non is concerned, it is not in dispute
that during the aforesaid period petitioner was absent from duty and he has not
worked.

14.  Dies non is a short for dies non juridicus which means either a day on
which no legal business is done or the day that does not count. Dies non has been
defined in Black's Law Dictionary to mean "A day not juridical. A day exempt
from court proceedings, such as a holiday or a Sunday." The Oxford Dictionary
defines dies non as a day on which no business is done or day that does not count
or cannot be used.

15.  Bombay High Court in the matter of India Central Government Health
Scheme Employees Association Vs. Union of India_reported in 2005 SCC Online
(Bombay) 537; (2005) 4 MAHLJ 939 has duly taken note of this dictionary
meaning of dies non by holding that such period is to be treated as without any
business and therefore, non existent by both employer and employee and hence
the employee is not entitled to any remuneration for such period.

16.  The Division Bench of this Court in the mater of Battilal Vs. Union of
India and others reported in 2005(3) MPHT 32 clarifying this position has held
that when the authority directs that the period will be treated dies non, it means the
continuity of service is maintained but the period treated as dies non will not count
for leave, salary, increment, pension. The Division Bench vide order dated
26.6.2014 in WA No0.66/2014 has also held that on account of treating the period
dies non, continuity of service is maintained. The single bench of this Court also in
the matter of Mahesh Kumar Shrivastava Vs. State of M.P. and others reported in
2007(3) MPLJ 525 has reiterated that dies non means continuity of service but the
period will not be treated as leave, salary, increment and pension. Hence, it is clear
that treating the period of unauthorized absence as dies non does not result into
break in service because seniority is maintained.

17.  FR-17Aprovides for treating the period of unauthorized leave as break in
service and reads as under:

"F.R. 17-A Without prejudice to the provisions of Rule 27 of the MP
Civil Services (Pension) Rules, 1976, a period of an un-authorized
absence-
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(i) in the case of an employee working in industrial
establishment during a strike which has been declared illega under
the provisions of the Industrial Disputes Act, 1947 (No. 14 0f 1947)
or the MP Industrial Relations Act 1960 (No. 27 of 1960) or any
other law for the time being in force;

(i1) in the case of other employees as a result of acting in
combination or in concerned manner, such as during a strike,
without any authority from, or valid reason to the satisfaction of the
competent authority; and

(iii) in the case of an individual employee, remaining absent
un-authorisedly or deserting the post,

shall be deemed to cause an interruption or break in service of the
employee, unless otherwise decided by the competent authority for the
purpose of leave travel concession, quasi-permanency and eligibility for
appearing in departmental examinations, for which a minimum period
of continuous service is required."”

18.  The above rule is without prejudice to Rule 27 of the MP Civil Service
(Pension) Rules, 1976 which provides for effect of interruption in service.

19. Rule 24(2) of MP Leave Rules, 1977 deals with willful absence and
provides as under:

"Willful absence from duty after the expiry of leave renders a
Government servant liable to disciplinary action."

20.  Hence in case of absence without leave one or more of the following
actions can be taken:

i)  Period of unauthorized absence can be treated as break in service
under FR-17A;

i1) Disciplinary action can be taken against the employee concerned for
unauthorized leave and one of the punishment prescribed in the applicable
rules can be imposed.

i11) Period of absence can be treated as dies non which has the effect of
giving seniority for the period of absence but not counting the period of
absence for leave, salary, increment and pension.

21. The Supreme Court in the matter of State of Punjab Vs. Dr. PL. Singla.
reported in 2008(8) SCC 469 has held:

"11. Unauthorized absence (or overstaying leave), is an act of
indiscipline. Whenever there is an unauthorised absence by an
employee, two courses are open to the employer. The first is to condone
the unauthorized absence by accepting the explanation and sanctioning
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leave for the period of the unauthorized absence in which event the
misconduct stood condoned. The second is to treat the unauthorized
absence as a misconduct, hold an enquiry and impose a punishment for
the misconduct.

12. An employee who remains unauthorisedly absent for some
period (or who overstays the period of leave), on reporting back to duty,
may apply for condonation of the absence by offering an explanation for
such unauthorized absence and seek grant of leave for that period. If the
employer is satisfied that there was sufficient cause or justification for
the unauthorized absence (or the overstay after expiry of leave), the
employer may condone the act of indiscipline and sanction leave post
facto. If leave is so sanctioned and the unauthorized absence is
condoned, it will not be open to the employer to thereafter initiate
disciplinary proceedings in regard to the said misconduct unless it had,
while sanctioning leave, reserved the right to take disciplinary action in
regard to the act of indiscipline.

13.  We may note here that a request for condoning the absence may be
favourably considered where the unauthorized absence is of a few days
or a few months and the reason for absence is stated to be the sudden,
serious illness or unexpected bereavement in the family. But long
unauthorized absences are not usually condoned. In fact in Security
services where discipline is of utmost importance, even a few of days
overstay is viewed very seriously. Be that as it may.

14.  Where the employee who is unauthorisedly absent does not report
back to duty and offer any satisfactory explanation, or where the
explanation offered by the employee is not satisfactory, the employer
will take recourse to disciplinary action in regard to the unauthorised
absence. Such disciplinary proceedings may lead to imposition of
punishment ranging from a major penalty like dismissal or removal
from service to a minor penalty like withholding of increments without
cumulative effect. The extent of penalty will depend upon the nature of
service, the position held by the employee, the period of absence and the
cause/explanation for the absence. Where the punishment is either
dismissal or removal, it may not be necessary to pass any consequential
orders relating to the period of unauthorized absence (unless the rules
require otherwise). Where the punishment awarded for the unauthorized
absence, does not result in severance of employment and the employee
continues in service, it will be necessary to pass some consequential
order as to how the period of absence should be accounted for and dealt
with in the service record. If the unauthorized absence remains
unaccounted, it will result in break in service, thereby affecting the
seniority, pension, pay etc., of the employee. Any consequential order
directing how the period of absence should be accounted, is an
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accounting and administrative procedure, which does not affect or
supersede the order imposing punishment. "

22. The Supreme court in the above judgment has made it clear that in the case
of unauthorized absence if in a departmental enquiry the punishment does not
result in severance of employment meaning thereby any punishment lesser than
the punishment of dismissal or removal or compulsory retirement is imposed than
(sic: then)a consequential order as to how the period of absence is to be accounted
for and dealt with in service record is to be passed since absence of such an order
results in break in service effecting seniority, pay etc. and such a consequential
order is an accounting and administrative procedure which does not effect or
supersede order of punishment. Hence order of treating the period of absence as
dies non is only an accounting and administrative procedure to avoid break in
service and it can not be treated to be punitive order. It is also worth noting that
order of dies non is partly in favour of the employee concerned because it
maintains continuity in service and seniority otherwise in terms of FR 17A break
in service will take place. Rule 24(2) of the MP Leave Rules is for taking action for
the misconduct of willful absence therefore, it is an action independent of action
of treating the period as dies non. In view of the binding precedent of the Hon'ble
Supreme Court in the matter of Dr. P.L. Singla (supra) u/A 141 of the Constitution
the plea of counsel for petitioner to treat the order of dies non as stigmatic and
punitive order on the basis of judgments of this court in the matter of Anusuyya
Bai and others Vs. State of MP & others reported in 2004(3) MPLJ 627 and in the
matter of Mahesh Kumar Shrivastava Vs. State of MP and others reported in
2007(3) MPLJ 525 can not be accepted. Hence the order dated 8/1/2007 treating
the period as dies non does not suffer from any error.

23.  In view of above analysis WP No. 11196/2010(s) is allowed by setting
aside the order of major penalty dated 8/6/2010. WP No. 7434/06(s) is dismissed
as the orders dated 26/10/2006 and 8/1/2007 do not suffer from any error. Signed
order has been kept in the file of WP No. 11196/10(s) and a copy thereof has been
placed in the record of the connected writ petition.

C.C.asperrules.

Order accordingly
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WRIT PETITION
Before Mr. Justice Subodh Abhyankar
W.P. No. 5691/2019 (Jabalpur) decided on 12 July, 2019

RATNAKAR CHATURVEDI & ors. ...Petitioners
Vs.
STATE OF M.P. & ors. ...Respondents

Constitution — Article 226 & 227 — Practice — Order Attaining Finality —
Effect—Held — Once an order has been passed by Competent Authority, even
if it is erroneous in nature, if same has attained finality as no higher Court or
authority has overruled the same, it would be binding on parties — Tribunal
quashed the notices issued by respondents, they should not have
circumvented the Tribunal's order by issuing a separate notice/order of same
nature which were already quashed — Impugned order/notice quashed —
Petition allowed. (Paras 10,12 & 14)

IAETT — 3e8T 226 9 227 — YFId — I BT JfAFAT YT HYAT —
gH1q — AMFERT — v IR waw uiftrer) gRT utiRa fan ™ snqer, =iy
g7 Ffeyol w@wu ¥ 31, afe faf STaar =marer sEr yiter gR1 Saa &t
I T oM B SR Iqd A ATTHar grad &R off 2, 9l 9% vEgSRI R IS
BT — 3if¥revr A gegeffer g o) Aifew siftEfea fad, S wae uafa
@ Udb AP AIEH /AR Sl Usd 1 JNEfsd 6 o1 g o, IR H’d gy
BT B QY &I gRTFT 21 BT ARy off — amafua smer /+ifeq
IfrEfed — arfasT JoR |

Casesreferred:
W.P.No. 5033/2019 decided on 26.03.2019,2011 (1) SCC 197.

R.N. Singh with Arpan Pawar, for the petitioner.

Ajay Gupta, Addl. A.G. with Ravikant Patidar, G.A. for the respondents-
State.

Bhoopesh Tiwari, for the respondent No. 4/Caveator.

ORDER

SUBODH ABHYANKAR, J.:- The petitioners, who are the Ex.
Chairman/Directors of the District Central Cooperative Bank Limited, Satna
have filed this writ petition challenging the orders 19.2.2019 (Annexure P-5)
passed by the respondent No.4/Chief Executive Officer, District Central
Cooperative Bank Limited, Satna, order dated 28.2.2019 (Annexure P-6) passed
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by the respondent No.3/Joint Director, Cooperative Societies, Rewa and the order
dated 28.2.2019, which is an order again passed by the respondent No.3/Joint
Director.

2. The case of the petitioners in brief'is that they are the elected members of
their respective Cooperative Societies and were elected as Directors of the
District Central Cooperative Bank on October, 2015 for a period of five years,
which is to end in the month of October, 2020. The case of the petitioners is that
earlier vide notice dated 15.3.2017 the respondent No.4 declared the parent
societies of the petitioners as defaulters. The aforesaid notice/order was
challenged by the petitioners by filing a separate revision petition before the MP
State Cooperative Tribunal, Bhopal and on 25.9.2017 all these revisions were
allowed by the Tribunal holding that the notice has been issued without following
statutory provisions as contained in Section 48-AA and 50-A(2) of the MP
Cooperative Societies Act, 1960 (hereinafter referred to as "Act, 1960").
According to the petitioners, the aforesaid order 25.9.2017 is under challenge in
MP No0.594/2017 and the said petition is still pending.

3. It is further the case of the petitioners that despite the fact that the
favourable orders have been passed by the Tribunal by quashing the notice dated
15.3.2017 issued by the respondent No.4 under Section 50-A(2) of the Act, 1960,
however vide order dated 19.2.2019 the respondent No.4 has again resorted to the
same action under the same provisions of law against the petitioners, this is
because the order dated 19.2.2019 also refers to the earlier notice dated 15.3.2017
and the respondent No.4 has held that the petitioners' appointment on the post of
Director in the District Central Cooperative Bank Limited, Satna is cancelled by
the operation of Section 50-A of the Act, 1960 and soon thereafter i.e. on
28.2.2019 the respondent No.3/Joint Director, Cooperative Societies, Rewa
Division, Rewa has also passed an order purporting to be u/s Section 50-A of the
Act, wherein the Board of Directors have been superseded and an Administrator
has been appointed under Section 50-A of the Act, 1960.

4. Shri R.N.Singh, learned senior counsel for the petitioner has assailed the
aforesaid order dated 19.2.2019 passed by the respondent No.4 and the order
dated 28.2.2019 passed by the respondent No.3 on the ground that the same have
been passed in an arbitrary manner and in violation of principles of natural justice
as also against the order passed by the MP State Cooperative Tribunal, Bhopal on
25.9.2017. It is further submitted by the learned counsel for the petitioners that
once the order has been passed by the MP State Cooperative Tribunal, Bhopal
quashing the earlier notice dated 15.3.2017, then there was no occasion for the
respondents to again resort to the provisions of Section 50-A of the Act, 1960 and
to hold that the petitioners are disqualified from being the Directors of the
concerned Bank. Learned counsel for the petitioners has also relied upon the
provisions of Section 48-AA of the Act, 1960 to submit that the orders have also
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been passed in clear violation of the aforesaid section, which is already held by the
Tribunal vide order dated 25.9.2017 when the earlier notice dated 15.3.2017 was
under challenge.

5. On the other hand Shri Ajay Gupta, learned Additional Advocate General
for the respondents/State has vehemently opposed the petition and has submitted
that no case for interference is made out, as the order has been passed by the
competent authority under Section 50-A of the Act, 1960, which clearly
prescribes disqualification for being candidate or voter for election to Board of
Director of representative or delegate of society. It is further submitted that sub-
Section (2) of Section 50-A of the Act is a deemed provision which automatically
disqualifies of a Director if it is found that the society other than cooperative credit
structure commits defaults for any loan or advance or for a period exceeding three
months and the Registrar shall declare his seat as vacant. It is further submitted
that no sooner the society in which the petitioner was a member is declared as
defaulter which has already been admitted by the office bearers of the society, the
petitioners herein stand disqualified. It is further submitted that so far as the
challenge to the letter dated 19.2.2019 is concerned, the same cannot be
challenged as it is only information given to the respective society of the
petitioners regarding the default committed by the society and the consequence
thereof.

6. So far as the order dated 28.2.2019 is concerned, it is submitted that the
aforesaid order is only a consequential in nature and the Board of Directors, Satna
has been superseded in exercise of the powers under Section 53(12) of the Act,
1960 and hence an Administrator has been appointed as the quorum was not
available.

7. In support of his contention learned counsel for the respondents has
heavily relied upon the judgment dated 26.3.2019 of the Indore Bench of this
Court in WP No0.5033/2019 wherein in the similar circumstances when the
Directors of the Society were held to be disqualified owing to provisions of
Section 50-A of the Act, 1960, the aforesaid order of the respondents was upheld
and subsequently the order passed by the Single Bench has also been affirmed by
the Division Bench in WA No0.327/2017 and not in WA No.551/2019 and
593/2019.

8. Heard the learned counsel for the parties and perused the record.

9. From the record this Court finds that so far as the initial notice dated
15.3.2017 (Annexure P-1) issued to the petitioner is concerned, it is actually an
intimation, which reads as under:-



1674 Ratnakar Chaturvedi Vs. State of M.P. LL.R.[2019]M.P.
“forer el o= 9% WAl "gaar (W)

B, /TATIT / 2017 / 4331 T, faid 15.03.2017
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BT,

Qg gIRT RUAT 37 & b AU, ASDRI ARATACT SAATIH 1960 B
gRT 50 & (2) 7 yraer= & 5 “foedy aranger @ fohdt ug uR fHatferd foar T
DI IfId TH UG IRA B A UfaRe 21 e, afe ag |rarse a7 fasdt o=
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BT |

1T B HY. TEBRI AT H 1962 B 2 45(3) H yrae= g
g7 B3 oY IS Sl & G Avsd & ad & Wy § fdteq & fory ura
Tl BT 3R 99 WY H U1 ug o1iRd el BT I AITse) T Tedhm)
I, fai d&, defa A a1 2y Frarsel 3 S99 gRT forg 17 09 fasedt
FEOT AT FON & e H AT o0 AehNI G TG Tl A8hNl I Bl I
AT AT ARG S YA H TAT AT DI SR H GRS AT I Al
BIATI B ford AfTBH el 8 AT AfTHH 8T T8 8.

YD YA Heelm & HWR 1% 30.09.2016 TR 12 AIE ¥ 3D
BT BT TR B T YSil IR 3. 30.000.00 THIAT 2 |

HUAT Jferd &7 |

e UG AEHINGT oTar Fa-n 4
U1 U3 bl JHIOTd gfel

T BRI JAfBRT /|fa
Tl eI 1 db q3T. Fa-T”

Admittedly the aforesaid notices were challenged by the petitioners in separate
revisions under Section 77(14) of the Act, 1960, before the Cooperative Tribunal
which were decided on 25.9.2017. The Cooperative Tribunal after taking note of
Sections 50-A, 45(3) and 48-AA of the Act, 1960 has passed the order in the
following manner:-
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“10. oI T 3relTaT IAFTIH P &IRT 50—H(2) B WAL B Iraeildh A TS Ubhe &
o SIS\ BT SaT YTaer= ERT & e T fordl T /0T & 12 719 9 3Mfdh
BIAERT ® AfTET I <A1 § SHPT U=l I Fafrd 2| Mg TR § g
AfYBIAT TSl ® b 3MMacd o gRT o T 701 & fordy 12 A1 3 31fdh Brefrafey &1
AfYHHT B | 37 I UTAET 3Tl Yol H YA T8 © |

11, T YBR AR @ Iad U™ @ R 9 I8 W ¢ 5 7w wd
AEHRI ARG AT A =1 fhdl Al 9 ARl & 9 fdh=dl ug wR fatfaa afea
P UT IRV IR DI FReEdT A GO 2 | rded WHe Sy ARg FAEhr) A
THER ¥ T FehR 96 & foi fRaif gfaf e © | 98 |k 98dRl Arg |-
& S ST 2 | 37T ATAFTIH BT &RT 50— (2) BT WD I IMMAT ThROT H YA
TE T | T ST et vd fafdre ReIfar & relies # Hgad voliad gy rfefm @
8RT 50—H(2) & TG & 3MTeild § HrIare! fhd o & A T ey smdes &
TR0 H JHTd] el B |

12, 31 YT TSI & UF A 11.03.17 ¥ 9% & i HRIUTAT BRI Bl
MMM BT 91RT 50— (2) AT U HaATeAd Ud AART oI fAferad e fad S
D RAE & T T e T 59 URUTaT H 9% B dehlel qi HrRIuTe
PR gRT dodael) fava §& & Fereld Hedl & HeT faamRref / fofared wa 9k den

JTIED DI GdTs BT T SFaAR ol TR SH JUTHAT IR B DI AT ol 8G
U f&ie 15.03.17 SIRY ol ST &1 SIRIaTe] faferase i =78l sIeil |

13. 3YT: BTG GIRT IR YARIETOT ITFIHT WIDBIR BT STHR JATdaD B.—1 A
ol gRT fasid 11.03.17 | SN <1 Ud 5@ TRUTe 3 deablei™ g dRiTer
ST FTelT TEHNI deh STTdCD B.—2 GIRT A DI HATTD U B IUTAAT Faehl
SR T &1 15.03.17 1 &1 T8 SHRIaTE! AT 78l 8 9 PR &1 S 2 |

I Y& 3T dT8 I ¥ a8 P |

I YETHRI BT AT BT UfIerd Uam &7 |
From the aforesaid order it is apparent that the Cooperative Tribunal in an
unambiguous term has held that since the petitioners were not given an

opportunity of hearing before issuing such intimation or notice, the aforesaid
notice has been quashed.

10. Learned counsel for the petitioner has submitted that the said order of the
Tribunal is already under challenge before this Court in WP N0.591/2017 and the
same is still pending, however on verification by this court it is found that the said
writ petition has already been dismissed as withdrawn on 1.5.2017 with liberty to
file a properly constituted petition. In view of the same, it is apparent that the
aforesaid order passed by the Tribunal on 25.9.2017 has attained finality and is
binding on the parties concerned.

11. Now coming to the second inning of this litigation, i.e. the subsequent
notice issued by the respondent No.4 on 9.2.2019, the same reads as under:-
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’ < [N o o N CON
Hraterd el FEdRN &=l d§& HYTad, a1

BHID / FITYT /18 /19 / 4906 [T, AT 19.02.2019
gfd,

ENINEVACIPED

TrIfies Y AT ASHRI AT 7T, YHHER

STetT |

ERT IRIT YdeTdh 2RGT Tl
fawa— AR 12 |18 W 31fSH BT Bt & ford AfTHH 81 & FeeT 7 |
Hev— AT S | T SHSHRI SR

QURIE favaraid o 2 o [ Sear) s d& waffeq, dd-n
& frrarad dearerd Sl ISR Agaal AD! UTAAD BT ARG TEBRI HwT
7t AFER | I & | HRI /R § U SEBR) & SR | 9
I a1 30.09.16 BT % BT 12 AE I 3MWP BT BIAKIT ATET DI SRS
If3T . 30,000,00 H AfTHH BT TS off | §6 U5 BHIG / AUAT/ 17 /4331
A &A% 15.03.17 §RT 9 W BT FHIOI URT Td SURJa HEPBIRG]
e | 9 urd u= & gaerg ufd de ufafafe /g @ iR uftdg
DS o |

I AY. AEHN ARIES! IR 1960 @1 ORT 50—V /F.(2) &
ATl AR HT d B 4T 30.09.16 TR I . 30,000,00 A 12 AE
31feres @ HreTafd & for T JUR A7 AW & ford wfe+ B ERT &
ns‘eﬁlsvwsrm%ww$émuﬁﬁ®%ﬁ?ﬂmaﬂﬁﬁ%zﬁ
Faredd g | fERT /ST 81 Y o | §6 FdTedd AvSd @l 9od faid
26.12.18 & fav H.2 # WA d& ufafHfd / Fares T DI T HAT
TATE |

AR HIRIUTSA STEBRT

Thereafter the order has been passed by the respondent No.3 on 28.2.2019,
appointing an Administrator which reads as under:-

BRI YT IR FEBRI AT
NEUREINENEINGRS
%. /fafer /2019 /177 ar faid 28 /02 /2019

I
(9. FEHRI ARTEC! AT 1960 BT &RT 50— / H(2) & =)

RIBRIUTAT MTHN [T AebRl bl b 731 e Fa-1 gR1 o3
B /. /19 /4906 AT faHH 19 /02 /2019 | 0T WA &I FATafd STy
I AT BRET AT 6 Rier Feart dg 96 7af. Rer aa=r & fHaiferd
qATed Hl ISATPR dagaal TrRIffe H¥ ARy FAebRl ARl 7l yaeer [Ser
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[T F U ST HeeIT 9 @7 31.09.2016 TR TR SAYSHT 1T 6. 30000.00
FHTT & ST 12 H1E 9 Afd & o S gRT oy U SuR /R & oy
fEH 81 TS 2 |

Tl FEdpR < 96 791 FaT & Iad UA & uRued H 2T
Y&eTeh [STel FEPBRI Bald b Jl. ST AT Ud AAf yaed areified By
g geenl Affa wal qEeER fen waTw #1 sRifddE um
% /fafer /2019 / 152 a1 faAT® 20.02.2019 | RPbTS Ta gxaTat AT TS
25.02.2019 Pl BRI H AT [HAT TAT | W1 YaeTd Qd AT Tagd &
ERT UJd R&TE & 3f@ald- &+ W= urm 147 6 fQid 31.09.2016
Rerfer ©R AT §& 31 12 719 9 Afdd 3 HIAEe & ol IHS g1 o
T YR /1R & ford aafaeH 81 778 8 | IIRaT yderd Ud A yded gRT
TR RPTS & AR TR AT 6 BT 12 719 ¥ 3D ] Hraae & ford
AfTEH BIFT WIBR o T3 |

AYAEHRI ANTSl AT 1960 B &RT 50—V / H(2) & AT
AR el Fsdl & 6 ug W fatad fear T oE =fda v 1
GROT R | UfARd BT ST I a8 S ANIE] AT 3 fhsdl ArieT &
gfd 12 99 9 1fdh B Braa & o SHd gRT o v SuR /S1W &
forr cufaa il YedT B 3R IVRER S I &f Rad aifid & |

RTeT TedbRl dw1d 4 #af. {7 Fa1 gRT 0T @1d &1 Ufya
SR JTAR TAT ATET Yaiereh U Al yaeres gRT (- faid T YR
RPTS & MR R ¥ I8 urd & o |werT 4% @1 12 919 9 31f¥d &1 Hrermares
3 for S g1 ol T SuR /31fm & o afaed giex ufaftua &
ford s 81 T € Ul Reify & ifferaa & wraem orgar urifie ofY wrg
FEHR! AffT 73, JHeeR Rt a1 & Hafad d& ufa=f v §o daras
@ s 3 Raa GIfv faa S Sfer enm |

31 H ST el AYad IGRER FEHRI ARATS T IaT FHET T
HY. AT FEHIRAT fTHIT AT BT MG BHI Uh—5—2—2010 T=E—1
1 WIuTeT feFTd 23.10.2010 TG 29.05.2013 ¥ A.Y. WEHNI ArATS! IrfSfad
1960 B &RT 50—V /H(2) H Yacd fTAl BT YANT B gd UAAd Sy
| AT 74t qAEeR e wa & faifad g vd §o daras sh

RATHR Al & U B R Sifyd Har g |
g IS AT feTh 28 /02 /2019 DI AR SHIER UT BT Ig
HeT A ST fopar |
CRENKREIN)
FEBRI AR Iar

12. A close scrutiny of'the earlier notice dated 15.3.2017 and the order
passed by the Tribunal in revision on 25.9.2017 and the subsequent notice dated
3.2.2019 and subsequent order dated 28.2.2019 as also the order passed by this
Court reveals that the order of the Tribunal dated 25.9.2017 was challenged before
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this Court in WP No0.594/2017, which came to be dismissed on 1.5.2017 with
liberty to file properly constituted petition. Thus the order passed by the Tribunal
on 25.9.2017 has attained the finality. In the considered opinion of this Court,
when a specific order referring to all the relevant provisions of law has been
passed by the competent authority, then the parties are bound by the same. No
further order or notice can be issued in violation of the aforesaid order. It is an
admitted position that after the aforesaid order was passed by the Tribunal, vide
notice dated 19.2.2019 only an intimation was given to the Cooperative Central
Bank of the petitioners informing regarding the defaults of the society and
subsequently the order has been passed on 28.2.2019 that the petitioners have
already become disqualified by the operation of Section 50-A of the Act, 1960 and
thus a vacancy has been created. The aforesaid action, in the considered opinion
of this Court, in issuing the notice/intimation dated 19.2.2019 passed by the
respondent No.4 could not have been issued, as the respondents were bound by
the order passed by the Tribunal on 25.9.2017. It is a trite law that once an order
has been passed by the competent authority, even if it is an erroneous in nature, if
the same has attained the finality as no other higher Court or authority has
overruled the same, it would be binding on the parties concerned. The Hon'ble
Apex Court in the case of J. Kodanda Rami Reddy Vs. State of Andhra Pradesh &
others,reportedin 2011 (1) SCC 197 has held in para 31 as under:-

"31. The order dated 25.3.1991 appointing an arbitrator was also
not a nullity, even though it may be erroneous. It is well settled that
a decree will be a nullity only if it is passed by a court usurping a
jurisdiction it did not have. But a mere wrong exercise of
Jjurisdiction or an erroneous decision by a court having
Jurisdiction, will not result in a nullity. An order by a competent
court, even if erroneous, is binding, unless it is challenged and set
aside by a higher forum. Be that as it may."

Applying the aforesaid dictum on the facts and circumstances of the present case
this Court also finds that it is not a case of the respondents that they were not aware
of the order passed by the Tribunal and their action according to them is well
within the four corners of the provisions of the Act. However, in the notice dated
19.2.2019 as also the order dated 28.2.2019 there is no reference of the order
passed by the Tribunal which clearly demonstrates the manner in which the
aforesaid notice and the order have been passed. In the considered opinion of this
Court, the order passed by the Tribunal is binding on the respondents and they
could not have circumvented the same by issuing a separate notice and order of
the same nature which were already quashed. Resultantly it is held that both the
actions taken by the respondents are bad in law.

13.  So far as the judgments relied upon by the learned counsel for the
respondents/State are concerned, in the considered opinion of this Court the same
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are distinguishable in the facts and circumstances of the present case, hence are of
no help to the respondents.

14.  As a result, instant petition stands allowed and the impugned
notices/orders dated 19.2.2019 and 28.2.2019 are hereby quashed. However,
liberty is granted to the respondents to proceed against the petitioners in
accordance with law.

Petition allowed

LL.R. [2019] M.P. 1679 (DB)
WRIT PETITION
Before Mr. Justice S.C. Sharma & Mr. Justice Virender Singh
W.P. No. 12474/2019 (Indore) decided on 18 July, 2019

AIR PERFECTION (M/S) ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

A. Tender/NIT — Criteria — Held — NIT issued based upon
recommendations of Expert Committee and are not contrary to public
interest, discriminatory or unreasonable — If petitioner does not fulfill the
terms and conditions of NIT, question of permitting them to participate in

the process does not arise—No interference required — Petition dismissed.
(Paras 25, 32 & 33)

®. fafasr / fAfasr smaavr ga=m — ares — sfifEiRa — Sy &)
g fafaer sms=or e (NIT), fazivs afifa &) srgeamsil ox smemikd @ aer
diefed @ faig ¥, faiesr ar syfaaygaa €Y @ — afy arh, ffagr sw=or
a1 & fdeq vd wral & g1 A8 Har 2, 99 ufhar § 5= wewHrfl 3 &)
IART BT Y I 21 shar — Sl sy &1 smawgdar A8 — It
TR |

B. Constitution — Article 226 — Judicial Review — Scope &
Jurisdiction — Held — Government and their undertakings do have free hand
in setting terms of tender and unless the same are arbitrary, discriminatory,
malafide or actuated by bias, scope of interference by Courts does not arise —
Apex Court held that Court shall not interfere in such matter only because it
feels that some other terms in tender would have been fairer, wiser or more
logical. (Para26)

. widerT — sgqees 226 — =& Yafdeales — «ifta vq
sifereiRar — A egiRd — WRaR td S99 SumAl & Ffdqr & fee=
fafRa &1 & gof Wwdaar @ 3k o9 9@ & 98 w79, feicer,
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JEHATEAYd S IT Y&TUTd §RT U< o1 I, ATl gRT SKIEY DI AT Seq~
&Y gt — wal=a =marera a4 affaiRa fear & =mareaa saa 9 § a3
sHfey s&EY 81 N 6 S avrar @ & fifaer 4 v s ffeeE, st
frsaer, fadsyot a1 eiftre a@awia 8l & o |

C. Constitution — Article 14, 19(1)G & 20 — NIT — Terms &
Conditions — Held — Terms/conditions imposed in NIT are reasonable
keeping in view the specialized nature of work and to assure procurement of
quality lifts to houses, which are being constructed for weaker section of
society — Merely because conditions imposed are not suiting to petitioner, it
cannot be said that respondents have acted in unfair manner in order to
favour someone—No violation of Article 14, 19(1)G & 20 of Constitution.

(Paras 22 to 24)

T, IaerT — 3Ige8T 14, 19(1) Sff 7 20 — [Af3<T STFFYT T —
faerT va ord — afEiRa — o & fafde Wy &1 gftcTra wad gy ffaar
AMHAY a1 H ARG e /od gfdaygaa @ dn S99 9aHl & fay
Farferd) forge &1 Surgs giiaa o3 & feg 2, e 9919 & 9eik 97 =2 q
faffa fear < &1 @ — W= gafay & tRIfG od ardl & fay glaers=e
T8 2, g L BT off waar & gaeffrer 3 fHeft iR arguE o3 @ fog smrg
S ¥ IRIAE $1 © — AfIu™ & IV 14, 19(1) S T 20 T HIF Ieaiad
e |
Cases referred :

1994 (6) SCC 651, 2001 (8) SCC 491, 2009 (6) SCC 171, 1989 AIR 458,
2006 (3) SCC 581, 1989 AIR 157, 2018 (12) SCC 790, 2012 (8) SCC 216, 2016
(16) SCC 818,2017 (4) SCC 269,2000 (5) SCC 287, 2003 (3) SCC 186.

Pushyamitra Bhargava, for the petitioner.
S.K. Purohit, G.A. for the respondent No. 1/State.
Manoj Munshi, for the respondent No. 2.

ORDER

The petitioner before this Court, a partnership firm through its partner
Vikas Nema, has filed this present petition being aggrieved by the terms and
conditions of the Notice Inviting Tender (hereinafter referred as N.I.T.) i.e. N.L.T.
No.03/PMAY/2019-20 for Supply, Installation, Testing, Commissioning &
Maintenance of Lifts including Allied Works under PMAY at Bhuritekri,
Dudhiya-Devguradiya, Bada, Bangerda, Budhaniya and Badabangerda
extension, M.P.

2. The petitioner's contention is that the petitioner / Firm fulfills all the
eligibility conditions in the N.I.T. except Clause-2 and 3. Clause-2 provides for
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minimum annual turn over of Rs.100.00 crores and Clause-3 provides that a
bidder should have installed 1000 lifts in the last three years.

3. During the pendency of the present writ petition, one more condition has
been introduced by the respondents, which provides that bidder should have a
manufacturing unit. The petitioner's contention is that the Central Vigilance
Commission has issued guidelines dated 17.12.2002 in respect of the process of
issuing N.I.T., acceptance of N.I.T. and award of contract. It has further been
contended that the guidelines issued by the Central Vigilance Commission dated
17.12.2002 are binding upon the respondents.

4. The petitioner has placed heavy reliance upon the aforesaid guidelines
and his contention is that as per the guidelines, the annual financial turn over of the
last three years should not exceed 30% of the estimated cost of the contract and in
those circumstances, the petitioner grievance is that the terms and conditions
prescribed in the N.I.T. on account of which, the petitioner is being ousted, are
unreasonable and illegal and deserves to be quashed.

5. The petitioner has placed reliance upon several judgments delivered in the

cases of Tata Cellular v/s Union of India reported in 1994 (6) SCC 651, Union of
India v/s Dinesh Enginnering Corporation reported in 2001 (8) SCC 491, Meerut

Development Auhtority v/s Assn. of Management Studies reported in 2009 (6)

SCC 171, Subhash Kumar Lata v/s R.C. Chhiba & Another reported in 1989 AIR

458, K.K. Bhalla v/s State of M.P. & Others reported in 2006 (3) SCC 581 and

Faish Choudhary v/s D.G. Doordarshanreported in 1989 AIR 157 and has prayed

for the following reliefs:-

(1)  Summon the entire relevant record from the possession of the
authorities;

(2)  Upon holding that the impugned eligibility conditions in
Annexure CA Financial 1.11 and 1. III of as defined in Pre-qualification
Criteria of the NIT as malafide, arbitrary and illegal, issue a Writ of
Mandamus or any other appropriate direction, quashing the same.

(3)  Issuea Writ of Mandamus directing the respondent authorities to
consider the objections raised by the petitioner.

(4)  Issue a Writ of Mandamus directing the respondents authorities
to permit the petitioner to take part in the NIT proceedings.

(5)  Issuea Writ of Mandamus directing the respondent authorities to
consider the candidature of the petitioner and its' bid for award of the
Tender Contract.

(6)  Award cost of the litigation in favour of the petitioner.
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6. In the rejoinder, the petitioner has stated that the petitioner is having vast
experience in the matter of installation of lifts / elevators. The petitioner has also
challenged the corrigendum No.3 issued on 08.07.2019, which provides that the
bidder should be an entity having their own manufacturing unit for manufacturing
lifts. In the rejoinder, the petitioner has placed reliance upon a judgment delivered
by the Division Bench of Gujrat High Court in the case of Coastal Marine
Construction & Engineering Limited v/s Union of India and has prayed for
quashment of the terms and conditions, which are coming in way of the petitioner.

7. Areply has been filed in the matter and the respondents have admitted the
issuance of tender by them. The respondents have further stated that they have
undertaken the construction of multi storey residential buildings under the Prime
Minister Awas Yojna and about 138 lifts are to be installed in the multi storey
building.

8. The respondents have further stated that lifts / elevators to be installed are
going to cater the need of people belonging to all age group and they want to
procure robust and durable lifts so that they have a life span of 25 to 30 years.

0. It has also been stated that the object of procuring lifts directly from the
manufacturer is to ensure supply of lifts directly from the manufacturer and avoid
intermediaries. It has also been stated that in case, supply is directly availed from
the manufacturers, the availability of spare part and components in time is also
assured.

10. It has also been stated that because they are procuring lifts directly from
the manufacturer, it will reduce the cost and such condition cannot be said to
be a tailor-made condition. The respondents have also stated that the pre-
qualification eligibility criteria in the documents is reasonable and is for fair
competition for all manufacturers of lifts.

11.  The respondents have also stated that they have invited tender for supply
of 138 lifts within a period of six months, and therefore, annual installation is
going to be 276 lifts. Hence, a pre-eligibility criteria for installation of 1000 lifts in
three years with an annual average of 333 lifts is fair and reasonable.

12. It has also been stated that in the past, small time businessmen and small
firms have participated in various tenders and the respondents are having a bitter
experience, when they leave work incomplete. The respondents have stated that
the project in question is being directly funded under the Prime Minister Awas
Yojna and they are answerable to the Central Government also. They cannot delay
the project and they have to provide quality houses with quality lifts to the public
atlarge.
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13. It has been argued before this Court that terms and conditions do not
violate the Fundamental Right guaranteed to the petitioner and scope of
interference by this Court in respect of tender conditions is limited keeping in
view the judgment delivered in the case of Coastal Marine Constitution Limited

(supra).

14. It has also been stated that Central Vigilance Commission memorandum
dated 07.05.2004 clarifies that the guidelines dated 17.12.2002, on pre-
qualification eligibility criteria, are illustrative and the organization may suitably
modify these guidelines for specialized jobs / works, if considered necessary. The
respondents have stated that they have issued the tender keeping in view their
requirements and no case for interference is made out in the matter.

15. Heard learned counsel for the parties at length and perused the record. The
matter is being disposed of at motion hearing stage itself with the consent of the
parties.

16. The undisputed facts reveals that a N.I.T. i.e. N.I.T. No.03/ PMA&/2019-
20 was issued on 10.06.2019 for Supply, Installation, Testing, Commissioning &
Maintenance of Lifts including Allied Works under PMAY at Bhuritekri,
Dudhiya-Devguradiya, Bada, Bangerda, Budhaniya and Badabangerda
extension, M.P. The petitioner is aggrieved by Clause-1 and 2 of the N.I.T. as well
as corrigendum issued by the respondents dated 08.07.2019.

17.  The petitioner has placed heavy reliance upon the Central Vigilance
Commission Guidelines issued on the subject dated 17.12.2002.

18.  The Central Vigilance Commission Guidelines do provide for a criteria for
issuance of tender and the factors, which are to be kept in mind while issuing an
N.LT.. The Central Vigilance Commission guidelines have been modified from
time to time and the Central Vigilance Commission vide office memorandum
dated 07.05.2004 has clarified that the guidelines dated 17.12.2002 can be
suitably modified by an organization for specialized jobs / works, if considered
necessary.

19.  Asperthereturn filed by the respondents, it has been stated that as many as
138 lifts are to be procured within a period of six months, and therefore, the annual
installation will be 276 lifts. Hence, pre-qualification eligibility criteria of
installation of 1000 lifts in three years with an annual average of 333 lifts is fair
and reasonable.

20.  The conditions in respect of turnover of Rs. 100.00 crores in three years is
fair and reasonable keeping in view the magnitude of supply. The number of lifts
and average annual turnover of Rs.100.00 crores, in previous three years, has co-
relation with each other and it is just double the average annual estimated cost of
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the tender. The estimated cost of the tender is Rs.22.85 crores, and therefore, the
annual turnover shall be 45.70 crores and in those circumstances, a clause finds
place in respect of annual turn over. It can never be said to be unreasonable. It is
not a case where the respondents have tailor-made the terms and conditions of the
N.LT. to favour any individual. The judgment delivered in the case of Haffkine
Bio-Pharmaceutical Corporation Limited v/s Nirlac Chemicals Through its
Manager & Others reported in 2018 (12) SCC 790 does not help the petitioner
keeping in view the nature of work and the conditions of the N.I.T. especially
keeping in view the qualification issued by the Central Vigilance Commission.

21. This Court has carefully gone through the judgment delivered in the case
of Tata Cellular (supra) and it is certainly true that Government / Administrative
Body functioning in an administrative sphere has to act in a fair and transparent
manner not effected by bias or actuated by malafide. The petitioner has not been
able to establish that bias or malafide involved in the process. Merely because the
condition is not suiting to the petitioner, it cannot be said that the respondents have
acted in an unfair manner in order to favour someone.

22. Similarly, this Court has carefully gone through the judgment delivered in
the case of Union of India v/s Dinesh Engineering Corporation (supra) and again
keeping in view the aforesaid judgment, it can never be said that the respondents
have violated the recognized norms, nor it can be said that the terms and
conditions of the tender are unreasonable and arbitrary. The judgment again does
not help the petitioner, as the conditions imposed in the N.I.T. are reasonable
conditions and they have been introduced in the N.I.T. keeping in view the
specialized nature of work and to assure procurement of quality lifts to the house,
which are being constructed for the weaker section of the society.

23. This Court has also taken into accounts the other judgments referred by
the learned counsel for the petitioner in the case of Meerut Development Authority
(supra), R.C. Chhiba (supra), K.K. Bhalla (supra) and Fasih Choudhary (supra),
however, there is no evidence on record to establish that the authorities have
abused the power vested with them or there has been malafide exercise of power
on the part of the authorities. The respondents are the best judge to frame terms
and conditions of the N.I.T. and keeping in view the specialized work, they have
issued the tender with the conditions, which are under challenge. A similar view
has been taken by the Division Bench of Gujrat High Court in the case of Coastal
Marine Engineering Construction Limited (supra) upholding the action of the
respondents therein in respect of tender conditions.

24. In the considered opinion of this Court, keeping in view the fact that
tender relates specialized job, large number of lifts are to be procured and also
keeping in view the fact that tender document has been prepared after consulting
the specialist on the subject, it can never be said that the respondents have violated
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the guidelines issued by the Central Vigilance Commission. By no stretch of
imagination, it can be said that the action of the respondents is violative of Articles
14, 19(1)G and 20 of the Constitution of India. This Court does not find any reason
to hold that the terms and conditions of the N.I.T. are arbitrary and illegal, and
therefore, if the petitioner does not fulfill the terms and conditions as per the
N.LT., the question of permitting the petitioner to participate in the process does
notarise.

25.  The Hon'ble Apex Court in the case of Michigan Rubber (India) Limited
v/s The State of Karnataka & Others reported in 2012 (8) SCC 216 in paragraphs-
25to 37 has held as under:-

"25. Respondent No. 1-the State, in their counter affidavit, highlighted
that tyre is very critical and a high value item being procured by the
KSRTC and it procured 900x20 14 Ply Nylon tyres along with the tubes
and flaps in sets and these types of tyres are being used only by the State
Transport Units and not in the domestic market extensively. It is
highlighted that the quality of the tyre plays a major role in providing
safe and comfort transportation facility to the commuters.

26. It is also pointed out by the Respondent-State that in order to
ensure procurement of tyres, tubes and flaps from reliable sources, the
manufacturers of the same with an annual average turnover of Rs. 200
crores during the preceding three years, were made eligible to participate
in the tenders. In the tender issued for procurement of these sets during
October, 2004, the appellant participated and based on the L1 rates, the
orders for supply for 16,000 sets of tyres were placed on the firm. It is
also pointed out that the appellant supplied 10,240 sets of tyres and
remaining quantity was cancelled due to quality problems.

27. Materials has also been placed to show that the appellant
participated in subsequent tenders and orders were released for supply of
900 x 20 14 PR tyres, tubes and flaps from October 2006 to September,
2007. It is also explained that after going into various complaints, in
order to achieve good results, new tyre mileage and safety of the public
etc., and after noting that vehicle/chassis manufacturers such as M/s
Ashok Leyland, M/s Tata Motors etc. have strict quality control system,
it was thought fit to incorporate similar criteria as a pre-qualification for
procurement of tyres.

28. It is also highlighted by the State as well as by the KSRTC that
the tender conditions were stipulated by way of policy decision after due
deliberation by the KSRTC. Both the respondents highlighted that the
said conditions were imposed with a view to obtain good quality
materials from reliable and experienced suppliers. In other words,
according to them, the conditions were aimed at the sole purpose of
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obtaining good quality and reliable supply of materials and there was no
ulterior motive in stipulating the said conditions.

(a)  Managing Director, Bangalore Metropolitan Transport
Corporation

(b)  Managing Directors of four sister Corporations
(c)  Director, Security & Vigilance

(d)  Director, Personnel and Environment

(¢)  Chief Accounts Officer

(f)  Chief Engineer (Production)

(g)  Chief Engineer(Maintenance)

(h)  Chief Accounts Officer(Internal Audit)

(1) Controller of Stores and Purchase

29. Thus it is clear that the said CMG is a widely represented
body within the Respondent No. 2-KSRTC.

30. Further materials placed by KSRTC show that the CMG met on
17.05.2007 and deliberated on the question of conditions to be
incorporated in the matter of calling of tenders for supply of tyres, tubes
and flaps. It is pointed out that in view of the experience gained over the
years, it was felt by the said Group that the impugned two conditions
should be essential qualifications of any tenderer. The said policy
decision was taken in the best interest of the KSRTC and the members of
the traveling public to whom it is committed to provide the best possible
service. In the course of hearing, learned counsel for the respondents
have also brought to our notice the Minutes of Meeting of the CMG
held on 17.05.2007. The said recommendation of the CMG was
ultimately approved by the Vice Chairman of KSRTC. In the
circumstances, the said impugned two conditions were incorporated in
the tender notice dated 05.07.2007.

31. It is also brought to our notice that the KSRTC is governed by
the provisions of the Karnataka Transparency in Public Procurements
Act, 1999 and the Rules made thereunder, viz., Karnataka Transparency
in Public Procurements Rules, 2000. Though in Condition No 2(a) in the
tender notice dated 05.07.2007, the names of certain vehicle
manufacturers were mentioned, after finding that it was inappropriate to
mention the names of specific manufacturers in the said condition, it
was decided to delete their names. Accordingly, a corrigendum was put
up before the CMG and by decision dated 04.08.2007, CMG decided to
revise the pre-qualification criteria by deleting the names of those
manufacturers. Learned counsel for the respondents have also placed
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the Minutes of Meeting of the CMG held on 04.08.2007. It is also
brought to our notice that the said corrigendum was also approved by the
competent authority.

32. In addition to the same, it was not in dispute that the appellant-
Company was well aware of both the original tender notices and the
corrigendum issued. It is also brought to our notice that the appellant
wrote a letter making certain queries with regard to the corrigendum
issued by the KSRTC and the said queries were suitably replied by the
letter dated 11.08.2007.

33. It is also seen from the records that pursuant to the tender notice
dated 05.07.2007, seven bids were received including that of the
appellant- Company. They are:

(1) M/s Apollo Tyres

(i)  M/s Birla Tyres

(i)  M/s Ceat Ltd

(iv)  M/s Good Year India

(v)  M/s JK Industries

(vi) M/s MRF Ltd

(vii) M/s Michigan Rubber (Former Betul Tyres)

It is brought to our notice that successful bidders were CEAT and
JK Tyres. Accordingly, contracts were entered into with the said
two companies by the KSRTC and the purchase orders were placed
and they have also effected supplies and completed the contract and
the KSRTC also made payments to the said suppliers.

34. It is pertinent to point out that the second respondent has
also issued 4 (four) more tender notices after the tender notice dated
05.07.2007. The said tender notices were dated 04.03.2008,
22.08.2008, 24.10.2008 and 19.03.2009. Pursuant to the tender
notices dated 04.03.2008, 22.08.2008 and 24.10.2008, contracts
have been awarded and have been substantially performed. It is
also brought to our notice that all the said four subsequent tender
notices also contained identical conditions as that of the impugned
conditions contained in tender notice dated 05.07.2007.

35.  Asobserved earlier, the Court would not normally interfere
with the policy decision and in matters challenging the award of
contract by the State or public authorities. In view of the above, the
appellant has failed to establish that the same was contrary to public
interest and beyond the pale of discrimination or unreasonable. We
are satisfied that to have the best of the equipment for the vehicles,
which ply on road carrying passengers, the 2nd respondent thought
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it fit that the criteria for applying for tender for procuring tyres
should be at a high standard and thought it fit that only those
manufacturers who satisfy the eligibility criteria should be
permitted to participate in the tender. As noted in various decisions,
the Government and their undertakings must have a free hand in
setting terms of the tender and only if it is arbitrary, discriminatory,
mala fide or actuated by bias, the Courts would interfere. The
Courts cannot interfere with the terms of the tender prescribed by
the Government because it feels that some other terms in the tender
would have been fair, wiser or logical. In the case on hand, we have
already noted that taking into account various aspects including the
safety of the passengers and public interest, the CMG consisting of
experienced persons, revised the tender conditions. We are
satisfied that the said Committee had discussed the subject in detail
and for specifying these two conditions regarding pre-qualification
criteria and the evaluation criteria. On perusal of all the materials,
we are satisfied that the impugned conditions do not, in any way,
could be classified as arbitrary, discriminatory or mala fide.

36.  The learned single Judge considered all these aspects in
detail and after finding that those two conditions cannot be said to
be discriminatory and unreasonable refused to interfere exercising
jurisdiction under Article 226 of the Constitution and dismissed the
writ petition. The well reasoned judgment of the learned single
Judge was affirmed by the Division Bench of the High Court.

37.  In the light of what is stated above, we fully agree with the
reasoning of the High Court and do not find any valid ground for
interference. Consequently, the appeal fails and the same is
dismissed with no order as to costs."

In light of the aforesaid judgment, it can safely be gathered that the
Government and their undertakings do have a free hand in setting terms of a
tender and unless the terms and conditions are arbitrary, discriminatory, malafide
or actuated by bias, the scope of interference by Courts does not arise. In the
aforesaid judgment it has also been held that the Court would not interfere in a
matter because it feels that some other terms in the tender would have been fairer,
wiser or more logical.

26. The scope of judicial scrutiny has been considered by the Hon'ble Apex
Court time and again. In the case of Afcons Infrastructure Limited v/s Nagpur
Metro Rail Corporation Limited reported in 2016 (16) SCC 818, the Apex Court
has held as under:-

"We may add the owner or the employer of a project, having
authored the tender documents, is the best persons to understand and
appreciate its requirements and interpret its documents. The
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constitutional Courts must defer to this understanding and appreciation
of the tender documents, unless there a malafide or perversity in the
understanding or appreciation or in the application of the terms of the
tender conditions. It is possible that the owner of employer of a project
may give an interpretation to the tender documents that is no acceptable
to the constitutional Courts but that by itself is not a reason for
interfering with the interpretation given".

27. The Apex Court in the case of Reliance Telecom Limited & Others v/s
Union of India & Others reported in 2017 (4) SCC 269 has again dealt with scope
ofinterference in respect of the tender.

28.  Inthe case of Tata Cellular v/s Union of India reported in 1994 (6) SCC
651 again the scope of judicial review has been looked into by the Hon'ble Apex
Court. In the aforesaid case, it has been held that the terms of the invitation to
tender cannot be open to judicial scrutiny because the invitation to tender is in the
realm of contract and the Government must be allowed to have a fair play in the
joints as it is a necessary concomitant for an administrative body functioning in an
administrative sphere or quasi-administrative sphere.

29. The Apex Court in the case of Monarch Infrastructure (P) Limited v/s
Ulhasnagar Municipal Corporation & Others reported in 2000 (5) SCC 287 was
again dealing with the N.I.T. and it has been held that it cannot say whether the
conditions are better than what were prescribed earlier, for in such matters, the
authority calling the tenders is the best judge. The Court declined to restore status
quo ante.

30.  Inthe case of Cellular Operator Association of India & Others v/s Union
of India & Others reported in 2003 (3) SCC 186, the Apex Court has held that in
respect of the matters affecting policy and those that require technical expertise,
the Court should show deference to, and follow the recommendations of the
Committee which is more qualified to address the issues.

31. In the present case, N.I.T. has been issued based upon the
recommendation of the Expert Committee, and therefore, question of interference
by this Court, as terms and conditions are not unreasonable, does not arise.

32. In the considered opinion of this Court, the petitioner has failed to
establish that the criteria adopted by the respondents is contrary to public interest,
discriminatory or unreasonable. Hence, the question of interference by this Court
doesnotarise.

Accordingly, the present writ petition stands dismissed.
Certified copy as per rules.

Petition dismissed
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L.LL.R. [2019] M.P. 1690
WRIT PETITION
Before Mr. Justice Atul Sreedharan
W.P. No. 14962/2019 (Jabalpur) decided on 26 July, 2019

VICKY AHUJA ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

A. Constitution — Article 226 — Habeas Corpus — Maintainability —
Locus Standi — Missing wife, later recovered by police from custody of
petitioner (paramour) — Held — Corpus voluntarily stated that she wants to
live-in with petitioner, thus petitioner had sufficient interest (/ocus) to move
this petition — Corpus being adult and in good mental and physical health,
there can be no hindrance to her right to stay with whomsoever she wishes —
Corpus set atliberty to go with whomever she wants to — Petition disposed.
(Paras 5,7,9 & 10)

@».  WQET — 3T 226 — 971 yogefldeor — glyvflyar — g+ o
&1 SfEpIv — ATdar g, 91 H gferd g1 Al (W) &7 ifRer | Ryl —
affeiRa — 9 9 Woegde I8 $UA f6ar & ag A @ | 841 arsdl
2, 3d: AT & U A7 ST URGd YA BT 9Ai fRa (@iftrerR) o — 8 &
TIEH g qAT AW ARG Ud ARG W@reed g1 & $Rvl, 98 foa fadt @
) 1T AR SUD AT V& D SUD ITHR H By q187 T2] 8l Gl — d¢1 B,
e fe<t &+ |11 98 ST AR SiF &) Wad Fdn 91 s — It FRiad |

B. Constitution — Article 226 — Habeas Corpus — Claim of Custody
of Children — Maintainability — Held — Such claim cannot be acceded to by this
Court in a writ of habeas corpus — Wife free to avail remedy available to her
under law. (Para6)

. WQET — 3997 226 — 31 YcIelIbYvT — qoaql w) IAVET BT
g7aT — giyvfigar — affeiRa — Sad 9T, 39 U™ gRT <) gaefiavor
@ U Re ¥ Weor 21 fHar o1 g&dr — el fafSr & iavia S Sud=r
SUAR o1 g WA 2 |

Casereferred :
AIR 1956 SC 108.

Rahul Diwakar with Ankit Saxena, for the petitioner.
Paritosh Gupta, G.A. for the respondents/State.
A.S. Raizada, for the respondent No. 4.
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ORDER

ATUL SREEDHARAN, J.:- The present petition has been filed by the
Petitioner Vicky Ahuja, which is writ of habeas Corpus for the production of the
Corpus, who is referred herein as 'X'".

2. Corpus X is a married lady having two children. She is the wife of the
Respondent No.4. The Corpus X went missing from her matrimonial home and
her husband filed a missing report with the police. Subsequently, the Corpus X
was recovered from the company of the Petitioner Vicky Ahuja by the police.

3. Learned counsels for the State and for the Respondent No.4 have
submitted that the Corpus X and the Petitioner are romantically inclined and that
the Corpus X, despite being a married lady having two children, wishes to stay
with her paramour i.e. the Petitioner herein. She has been produced before this
Court by the State from the custody of her parents at Dindori.

4. Learned counsel for the State has submitted that the missing person report
was filed by the Respondent No.4, who has registered a missing person report,
bearing number NCR No0.49/2019. The police recovered the Corpus X from the
company of the Petitioner and thereafter, she is allegedly told the police that she
wanted to go with her parents to Dindori. She said she did not want to live with her
husband, the Respondent No.4. Learned counsel for the State submits that it was
on account of her own statement to the police that she was allowed to go with her
parents to Dindori.

5. Today in Court, the Corpus X has stated that she wants to live with the
Petitioner. She has also stated that she wants the custody of her two children. As
regards her desire to stay with the Petitioner, the Corpus being an adult is entitled
to move around wherever she wants and there can be no hindrance to her right to
stay with whomsoever she wishes.

6. However, the undisputed facts also disclose that the Respondent No.4 has
not kept the Corpus X under illegal detention, as has been alleged in this petition
and that, the Corpus X was with her parents after she was removed from the
company of the Petitioner.As regards her demand for the custody of her children,
the same cannot be acceded to by this Court in a writ of habeas Corpus. She is
however free to avail such remedy available to her under the law.

7. Learned counsel for the Respondent No.4 has challenged the locus standi
of the Petitioner to file the writ petition. In support of his contention, he has placed
before this Court the judgment of the the Supreme Court in the case of Smt. Vidya
Verma through next friend R. V.S Mani Vs. Dr. Shiv Narain Verma reported in AIR
1956 SC108. The facts in that case disclosed that one R.V.S Mani,portraying
himself as the next friend of the Corpus was consistently trying to secure the
custody of the Corpus Smt. Vidya Verma. Upon being produced before the Court
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of Sessions in an application filed under section 491 Cr.P.C (Old Code) by R.V.S
Mani, the Corpus in that case Mrs. Vidya Verma informed the Court that she did
not want to go with the so called next friend R.V.S Mani. Thereafter, R.V.S Mani
approached the Bombay High Court, once again under the Section 491 Code of
Criminal Procedure and there also, the Corpus was examined by the High Court
on two occasions in which she said that she was not under any restraint either in
the house or outside and therefore, the petition was dismissed. It is also relevant to
state here that before the High Court the Corpus had stated "I have no need of any
counsel and have nothing to talk with R. V.S Mani" and thereafter, she was allowed
to go with her uncle and finally the same, next friend Mr. R.V.S Mani approached
the Supreme Court, where also the petition was dismissed. In that case, the facts
clearly disclosed that the Corpus was never interested in going with the alleged
next friend. Whereas, the facts in the present case undisputedly disclose that the
Corpus X and the Petitioner are in an extra marital relationship, as stated by the
Ld. Counsel for the State and not disputed by Corpus X who is present in court, or
by the Ld. Counsel for the Petitioner and that, she wants to live with her paramour,
the Petitioner, as stated categorically by Corpus X before this Court. Under the
circumstances, the paramour is a person with sufficient interest to move the
present writ in a situation where the facts suggest that the Corpus X herself was
not in a position to file the petition in her individual capacity. Therefore, the
argument put forth by the Ld. Counsel for the Respondent No.4 with regard to the
lack locus standi of the Petitioner to maintain this writ of habeas Corpus is
rejected.

8. The institution of marriage only legitimises cohabitation between a man
and woman. It generates legally enforceable rights and liabilities between the
husband and wife under matrimonial and other cognate laws. Marriage, however
does not prohibit either the husband or the wife to transgress its sanctity by
entering into anextramarital or a live-in relationship. In such a situation, the law
only entitles the aggrieved party to seek divorce from the erring party on the
grounds of adultery. In this case, the law cannot prevent Corpus X from living-in
with her paramour after she has disclosed her intent to do so. There is no coercion
on the part of the Petitioner to compel the Corpus X to live with him and the
statement of Corpus X before this Court today reveals that she voluntarily wants
to live-in with the Petitioner.

9. Arguments put forth by the Ld. Counsel for the State against restoring
custody of the Corpus X to the Petitioner are more emotional and moral rather
than legal. In fact even using the phrase "restoring custody of Corpus X" would be
improper. Custody is of "Things" "Chattel" or of any individual who is a minor or
an adult suffering from a mental debility. In fact, even this Court cannot grant the
custody of Corpus X to her paramour, the Petitioner herein, or to her husband the
Respondent No.4, or for that matter to anyone, as Corpus X is an adult woman in
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good mental and physical health and she can only be set free by this Court to go
wherever she wants and restore her liberty to stay with whomsoever she pleases.
Aspects of positive morality are nonjusticiable. Therefore, as Corpus X has stated
before this court today that she wishes to stay with the Petitioner, there is nothing
more to this case. The Respondent No.4, is of course entitled to resort such
available remedy under the law as he desires.

10.  Under the circumstances, the petition is finally disposed of and Corpus X
is set at liberty forthwith to go with whomever she wants to and the State or the
Respondent No.4 shall not impede her movements in any manner.

Order accordingly

LL.R. [2019] M.P. 1693
WRIT PETITION

Before Mr. Justice Sanjay Dwivedi
W.P. No. 6633/2019 (Jabalpur) decided on 29 July, 2019

ASHUTOSH RASIK BIHARIPUROHIT ...Petitioner
Vs.
THE INDIAN RED CROSS SOCIETY & ors. ...Respondents

A. Indian Red Cross Society Branch Committee Rules, 2017,
Schedule III, Clause 2(d) and Constitution — Article 226/227 — Chairman —
Suspension of Power — Validity — Held — Rules of 2017 nowhere provides that
Chairman of State Level Society can be placed under suspension and its
power can be suspended by respondent Society — Order passed by
respondents without competence & jurisdiction—Orderisillegal. (Paral2)

».  9rRdIg € w9 |iargel erar afifa (a4, 2017, s 11,
@S 2(<]) va wlaerT — i@ 226 /227 — WHUIG — AT BT 77 —
faferar=rar — affaeifRa — 2017 & a9 $21 Hff a8 Susfea & o o
gaeff Wiarsd gRT g wWig 9iarsd) & au°mfa & feifad var o godr 2@
qT SaP! vfda Frafad «F o wadl @ — gaeffror grr wiRa smaer fasr
AETHAT 9 ATBTRAT BT 2 — M AT 2 |

B. Indian Red Cross Society Branch Committee Rules, 2017,
Schedule III, Clause 2(d) and Constitution — Article 226/227 — Chairman —
Removal — Validity — Held — In agenda of meeting, no such proposal for
removal of Chairman (petitioner) — Decision for removal cannot be taken —
Further, before the enquiry report was submitted, petitioner was suspended
by majority of votes — No such procedure/mechanism is available under
Rules of 2017 — Conduct of respondents is arbitrary and contrary Rules of
2017. (Para13 & 14)
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@ wedig s #ra giaigel enar aiifa ([EE, 2017, sgyEt 1
@S 2(<1) va WIAEmT — 3Ige0 7 226 /227 — FATGId — ECIAT WT+T— fAferm=ar
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Ud1d J81 — 8l o &1 g 8 forar i 9aear — sae faRe, g
gfdsd ysd =4 @ qd, Il &l 9g9d g1 fcifaa faar - o — 2017 &
ot & siarfa o) Bis ufshar / caawern Suder 8 @ — yffor &1 3m=axor
T ¢4 2017 & el & ufaga 2

C. Indian Red Cross Society Branch Committee Rules, 2017,
Schedule 111, Clause 2(d) and Constitution — Article 226/227 — Principle of
Natural Justice — Opportunity of Hearing — Held — Regarding date of meeting,
no proof of service of notice to petitioner — No opportunity of hearing granted
—Order passed without following the principle of audi alteram partem — Clear
violation of principle of natural justice —Impugned orders set aside — Petition
allowed. (Paras15 & 18t020)

T, qRdlg Y€ w1a |iarg<t wrar afifa (e, 2017, sggEn T

@< 2(S) va wfaerT — ageeT 226 /227 — FGfiE g &1 Rigra — gaarg

&7 3raav — AffeiRa — 4o @) fafyr @ deg A, ard &1 ifea @) arfia <1

DI WA T3] — GAdIs BT HIg TG Y 18] HAT 1T — TR v&T &l

T @ figid &1 9ra f&d R e wiRka fear = — Fufife =g @
RIgid &1 Tt Seaad — e fd e e TR — ATFADT J9R |

Cases referred :

AIR 1998 AP 205, (1978) 1 SCC 248, (1969) 2 SCC 262, (1978) 1
SCC 405,(2015)8 SCC 519, (2014)9 SCC 105, (2014) AIR (SCW) 1611.

Amit Kumar Singh, for the petitioner.
Samdarshi Tiwari, for the respondent Nos. 1 & 2.

ORDER

SANJAY DWIVEDI, J. :- Considering the last order-sheet as also the issue
involved in the case and with the consent of parties, the matter is heard finally.

2. By the instant petition, the petitioner has assailed the legality, validity and
propriety of the order dated 08.03.2019 (Annexure-R/4) whereby the petitioner
has been removed from the post of Chairman of the respondent-Society i.e. Indian
Red Cross Society M.P. State Branch.

3. The challenge is founded mainly on the ground that before passing the
order of removal or taking action against the petitioner, he has not been given any
opportunity of hearing and therefore, the order suffers from violation of the
principle of natural justice.
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4. Learned counsel for the petitioner has contended that the charges, on the
basis of which, the petitioner has been removed, do not fall under the basic
fundamental rules as described in the Rules namely Indian Red Cross Society
Branch Committee Rules, 2017 (in short "Rules of 2017"). He further submits that
so far as the allegation of misconduct is concerned, that requires determination by
an independent agency and for which, an Enquiry Committee has been
constituted and that the Committee has yet to submit it's report and take a decision
in respect of committing misconduct by the petitioner. But the impugned decision
has been taken by the respondents before submitting the report by the said
Enquiry Committee. He has also contended that as per the requirement of Rules of
2017, the meeting of Managing Committee needs 21 days prior notice and that
requirement has not been fulfilled by the respondents. It is also contended by the
petitioner that the quorum required for conducting the meeting of the Managing
Committee was not there and thus, the decision taken by the Committee is illegal.
He has also raised a ground that in the so-called meeting of the Managing
Committee, there was no agenda regarding removal of the petitioner from the post
of Chairman of the Society and in absence of any such agenda, if any discussion is
made in the meeting, the same cannot be said to be proper and no decision on the
said discussion can be taken. He further submits that if the overall conduct of the
respondents is seen, it goes without saying that they have acted maliciously and
have taken a decision for removal of the petitioner from the post of Chairman. It is
also alleged by the petitioner that the respondents have not supplied any
document, not even the complaint, on the basis of which, his powers have been
suspended.

5. Per contra, learned counsel appearing for the respondents opposes the
contentions of learned counsel for the petitioner and submits that as per the Rules
of 2017, the power is vested with the Managing Committee to take a decision in
respect of removal of the Chairman. He submits that the minimum requisite
requirements for convening a meeting of Managing Committee has been fulfilled.
As per the Rules, 10 days prior notice to the member of the Committee is required
and that has been followed. He has also annexed the copy of notice dated
25.02.2019. He submits that the quorum which was required to convene a
Managing Committee meeting was also there and that stand has been taken by
them in their reply in Paragraphs-17 and 21 of the main return, which was not
denied by the petitioner in his rejoinder. Accordingly, the stand taken by the
respondents can be considered to be true and admitted. He further submits that
since the Rules do not provide any provision for following the principle of natural
justice or prior opportunity before taking decision for removal of the Chairman by
the Managing Committee, the action taken by the respondents cannot be held to
be illegal only because the principle of audi alteram partem has not been
followed. He submits that it is gathered from the minutes of the meeting held on



1696 Ashutosh Rasik Bihari Purohit Vs. The Indian Red Cross Society  L.L.R.[2019]M.P.

08.03.2019 that several issues were discussed and the issue regarding removal of
the Chairman has also been discussed and the majority of members present in the
meeting, have taken unanimous decision for removal of the Chairman. He has
also pointed out towards the minutes of the meeting to substantiate that the nature
of the allegations made and supported by the members available in the said
meeting, clearly constitute the misconduct on the part of the petitioner and his
conduct can be considered to be detrimental to the reputation of the Society. He
has contended that it is the power of the President to discuss the issue even though
that is not under the agenda prescribed and as such, if in the given agenda, issue
regarding removal of Chairman is not there but that has been discussed in the
meeting of Managing Committee and decision has been taken thereof, it cannot be
said to be illegal. He submits that prior to the meeting of the Managing
Committee, an extraordinary Annual General Meeting was conducted on
23.02.2019 headed by the President, in which, several issues were discussed
including the issue in respect of irregularities and illegalities committed by the
petitioner.

He further submits that the decision taken by the Managing Committee is
not dependant upon the decision of report of the Enquiry Committee because the
scope of enquiry for which report is yet to come, there were different issues,
therefore, if report is not submitted by the Committee, the decision taken by the
Managing Committee cannot be held to be illegal. He has relied upon a decision
reported in AIR 1998 AP 205 parties being Samala Jayaramalahv. Government of
Andhra Pradesh and Others.

6. I have heard the arguments advanced by the learned counsel for the parties
and perused the record.
7. It is apposite to venture through the facts for disposal of this case that the

instant petition has been filed initially challenging the order dated 23.07.2019
(Annexure-P/1) whereby, in the meeting of the Managing Committee, a decision
has been taken for suspending the power and authority of the petitioner as
Chairman of the Society till the High Level Committee appointed by the Society
concludes its enquiry on the assigned issues. Further, the order dated 08.03.2019
(Annexure-R/4) was also challenged whereby in a meeting of the Managing
Committee convened on 08.03.2019, a decision was taken to remove the
petitioner from the office of Chairman of the Society. The order dated 08.03.2019
was annexed by the respondent No.1 and 2 in their preliminary reply and then in a
rejoinder filed by the petitioner, the said order is also challenged. The Society was
formed under the provisions of Indian Red Cross Society Act, 1920 (hereinafter
referred to as the 'Act, 1920"). The President of India is the President of the
Society. The objective of the Society is to contribute to the improvement of health,
the prevention of the disease and maternity and child care in the community.
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There is a State Branch of the Society which is governed by the M.P. State Branch
Regulations, 1988 (hereinafter referred to as the 'Regulations, 1988'). The
Governor of the State is the President of the Society of the State Branch. A
notification was issued on 02.09.2019 supplemented the provisions of the
Regulations, 1988. The petitioner contested the election as stipulated in the
Regulations, 1988 and was declared elected for the said post. As per the certificate
issued, the term of the Chairman of the Society was of three years. A list of all
elected committee members for the State Branch was also issued vide Annexure-
P/6. The meeting of the Society of State Branch was held on 09.01.2019. In the
said meeting a resolution has been passed for cancelling the tenders whereby,
number of Pharmaceutical Companies were allotted contract for sale/distribution
of the medicines through outsourcing as the said decision was taken as there was
no Managing Committee in existence. In the said meeting, it is also resolved that
the procedure followed for allotting the work of sale and distribution of medicines
to be inquired about and the report be placed before the Executive Committee and
thereafter, a report to the EOW be also made. The Chairman, Vice Chairman and
In-charge General Secretary have been asked to conduct the enquiry and submit a
report in the next meeting of the Executive Committee. A complaint was made by
respondent No.5 to the respondent No.2 against the petitioner alleging
irregularities committed by the petitioner and to take appropriate action against
him. It is also requested in the said complaint that the enquiry be conducted to
ascertain the correctness of the charges and till the enquiry is completed, the
powers of the Chairman be suspended so that he may not interfere in the enquiry.
The said complaint is available on record as Annexure-P/8. Thereafter, a letter
was issued from the office of respondent No.2 on 25.01.2019 asking explanation
regarding alleged irregularities. The petitioner filed a detailed reply on
30.01.2019. From the office of respondent No.l a notice was issued on
11.02.2019 apprising the petitioner that the Annual General Meeting of the
Society of the State Branch had to be convened on 23.02.2019 at about 11.30 am
in which, it is mentioned that the President has given his consent, therefore, it was
instructed to issue notice to all concerned taking part in the meeting and forward
the agenda of the meeting with the list of the members participating in the said
meeting be forwarded. In response to the said letter, the petitioner sent a letter on
12.02.2019 apprising to the office of respondent No.1 that as per the requirement
of Regulation 2009, notice for convening the Annual General Meeting has to be
issued minimum 21 days before the date of meeting. It is also informed that as per
the available documents for some of the district level branches the tenure of three
years of the Managing Committee is over and the name of new elected
representatives are still awaited. Thus, advice was sought that in the said
circumstance what should be done. Thereafter, the office of respondent No.1
intimated the petitioner vide letter dated 13.02.2019 that instead of proposed
meeting of annual general body an extra ordinary annual general meeting would
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be convened on 23.02.2019 in the Governor's house and, therefore, asked to invite
the members of the Managing Committee. Again the office of the petitioner
issued a letter on 14.02.2019 to the office of respondent No.1 seeking guidance
raising some sort of queries therein. The meeting was convened on 23.02.2019 in
which a decision has been taken considering the complaint made against the
petitioner that a committee be constituted for conducting an enquiry and till the
report of the said committee comes, the power and authority of the petitioner as a
Chairman be suspended and Mohit Shukla Vice Chairman was assigned the
additional charge of the post of the Chairman.

8. Copy of the order i.e. 23.02.2019 was not supplied to the petitioner and
since there were no complaints on requisite requirements, therefore, he
challenged the said action by filing the writ petition i.e. W.P. N0.4053/2019. The
said petition was disposed of vide order dated 12.03.2019 directing the
respondents to supply the copy of order if any passed within a period of seven
days. Thereafter, the petitioner was supplied a copy of the impugned order dated
23.02.2019, however, the minutes of the meeting 0£23.02.2019 were not supplied
to the petitioner and as per the petitioner, the proceedings held on 23.02.2019
were totally illegal and the resolution passed therein is also liable to be quashed.

0. In response to the petition, a preliminary reply was filed by the
respondents as there was a caveat on their behalf'in which, they have also annexed
the copy of the order dated 08.03.2019 apprising that the meeting of Managing
Committee was also held on 08.03.2019 in which, a decision was taken to remove
the petitioner from the post of the Chairman of the Society of the State Level
Branch. The petitioner thereafter, made amendment in the petition stating that
convening the meeting on 08.03.2019 of the Managing Committee is arbitrary,
illegal and contrary to the provisions of rules and the decision taken by the
respondents is in flagrant violation of principle of natural justice.

10.  Per contra, the learned counsel for respondent Nos.1 and 2 initially filed
the preliminary reply taking the stand therein that in a meeting of Managing
Committee convened on 08.03.2019, a decision has already been taken for
removal of the petitioner from the post of the Chairman. They have stated that
such decision is in accordance with law and the petitioner may challenge the order
of his removal. Thereafter, they have filed a detailed reply to the amended
petition. The main contention made by the respondents is that the Regulation,
1988 does not exist as the same has been superseded and revised by the Rules of
2017 duly framed by the managing body of the Society with the provisional
approval of the President of the Society (the Hon'ble President of India) in
exercise of the powers conferred by the sub-clauses (e), (f) and (j) of subsection
(1) of Section 5 of the Indian Red Cross Society Act, 1920. As per the respondents,
Rule 11 of'the Rules of 2017 prescribes the composition powers and tenure of the
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members of the Managing Committee in Schedule-II. It is stated that as per
Clause-5 the extra ordinary annual general meeting of the Branch to be convened
at any time by the President of the State Branch for the purposes connected with
and in the interest of the Branch. The Hon'ble Governor being the President of the
State Branch does not require any prior notice of specified period. Though the
basic procedure to inform all the members through the General Secretary is
forwarded. It is also stated that the basic requirement of availability of requisite
quorum was also followed. In the reply, it is also stated that as to what
irregularities were committed by the petitioner showing total negligence in
discharging his functions. It is also stated in the reply that in an extra ordinary
annual general meeting held on 23.02.2019 various issues have been discussed on
the agenda already formulated and other issues with the permission of the
President. It is also stated that looking to the seriousness of the complaints and the
issues raised in the meeting, the President thought it appropriate to hold a high
level enquiry on all such issues. It is also stated by the respondents that in the order
passed by the Court in a petition preferred by the petitioner, there was a direction
to supply the copy of the order but not the minutes of the meeting. Proving the
illegalities committed by the petitioner, the respondents have taken a shelter of
Clause-7 of Schedule-II prescribing quorum of 30% of the eligible members
present while holding the Annual General Meeting. As per the respondents in
extra ordinary annual general meeting called by the President as per Clause-5 of
Schedule-II, 62 out of 164 eligible members were present and voted. The presence
of these members as per the respondents is more than the required number. It is
also stated that the petitioner was also present in the meeting and had actively
participated therein. It is also stated by the respondents that the petitioner was
elected as a Chairman in June, 2018 but immediately thereafter, he started undue
favouring of the wrong doers and then a letter was issued on 20.02.2019 from the
office of respondent No.l for convening an emergency extra ordinary general
meeting. In the reply, the respondents have stated that the meeting of the
Managing Committee was done after complying the requirements as per the
Rules, 2017 and no irregularities as pointed out by the petitioner, were available.
The respondents have also stated that the plea of violation of the principle of
natural justice is misconceived. They relied upon Clause-2(d) of Schedule-III
authorizing the Managing Committee to remove the Chairman in case of grave
misconduct. The grave misconduct has also been defined. As per the respondents,
the removal of the Chairman by the Managing Committee by the vote of majority
is a democratic process. As per the respondents holding the post by an elected
member is not a fundamental right but it is only a statutory right and after elected
members have lost the confidence of the house then by way of no confidence
motion if the majority of members reach to an opinion to remove the elected
person then, there is no necessity to follow the principle of natural justice. As per
the respondents since majority was against the petitioner and they voted against
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him, therefore, his removal is according to law. As per the respondents, majority
decision by voting is not like quasi judicial proceeding and, therefore, it is not
required to follow the principle of natural justice. As such, they have stated that
there is no illegality in the decision taken by the respondents and the petition
deserves to be dismissed.

11.  Considering the arguments advanced by the learned counsel for the parties
and as per their stand taken, the following questions are required to be
determined:-

(1)  Whether, there is any provision for keeping the petitioner under
suspension and as to whether the order of suspension passed against the
petitioner is in accordance with law?

(i1))  Whether, the respondents have followed the procedure for convening the
meeting as prescribed under the Rules 0f2017?

(i) Whether the procedure adopted by the respondents for removing the
petitioner from the post of Chairman of State Branch taking a decision
unanimously by the majority votes of the Managing Committee is available and
ifnot, then its impact?

(iv) Whether, the action taken by the respondents for removing the petitioner
from the post of Chairman of State Branch suffers from violation of the principle
ofnatural justice?

12. Regarding question No.(i) - The learned counsel for the petitioner has
contended that the respondents in view of the annual general meeting held on
23.02.2019 resolved to conduct an enquiry to ascertain the correctness of the
allegations in the complaint made by Neelesh Shukla. In pursuance to the
complaint, a decision was taken in the annual general meeting held on 23.02.2019
to conduct high level enquiry and to appoint enquiry committee and until the
report of said enquiry committee submitted, the petitioner's power as Chairman
has been suspended and in his place Vice Chairman was handed over the charge
and directed to perform the work of Chairman. Initially the said order was assailed
by the petitioner by filing petition challenging the action of the respondents on
diverse grounds but mainly on the ground that the power of suspension is not
available and therefore the order is illegal. As per the reply submitted by the
respondents in paragraph 5 of the main return, they have admitted that Regulation,
1988 does not exist and has been superseded. It is also stated that the Regulation,
1988 has been replaced by the Rules of 2017 in exercise of power conferred by
sub-clause (e), (f) and (j) of Subsection (1) of Section 5 of the Act of 1920. Now, it
is clear that the power for suspending the petitioner who is the elected Chairman
of the Society, should be available in the provisions of Rules of 2017. Despite
specific ground and contention raised by the counsel for the petitioner that the
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power of suspension is not available with the respondents, no reply has been given
neither during the course of arguments nor in the reply submitted by the
respondents. As per their own admission that the provisions of Rules of 2017 are
governed with the business of the State Level Society and also govern the other
conditions of the office bearers. The provisions of Rule of 2017 are available on
record. The petitioner as well as the respondents both have filed the same and after
perusal of the same, nowhere it is provided that the Chairman of the State Level
Society can be placed under suspension and its power can be suspended by the
respondents especially respondent No.1. The original petition challenged the said
action of the respondents with a specific ground that the Rules of 2017 do not
contain any such provisions and as such the order dated 23.02.2019 is beyond the
prescribed rules and regulations and sought quashment of the same. In response to
the petition, a preliminary reply on behalf of respondents No.1 and 2 was filed, but
the petition was filed on some other grounds, however, nowhere it is stated that as
to under which authority, the petitioner has been placed under suspension and his
power of Chairman has been withdrawn. Though there were several irregularities
alleged and for which enquiry Committee was constituted but that does not mean
that the power of the petitioner of Chairman could be withdrawn and he could be
placed under suspension and the said power could be assigned to the Vice
Chairman. Accordingly, without any specific provision under the Rules of 2017
and without disclosing the source of authority by the respondents to suspend the
power of the Chairman and to place him under suspension, such an action cannot
be given seal of approval by this Court and accordingly that order is held to be
illegal, contrary to the provisions of the law and therefore is not sustainable in the
eyes of law.

13. Regarding question No.(ii) :- It is clear from the minutes of the meeting
that the respondents have supplied the same in which they have also attached the
agenda of the meeting dated 08.03.2019, which is Annexure-R/3 filed alongwith
the main return. From the said agenda, it is clear that there was no such agenda of
the said meeting that the allegations against the petitioner or a proposal for his
removal had to be discussed. In absence of any such agenda, the decision for
removing the petitioner cannot be taken. The petitioner has pleaded and also the
learned counsel for the petitioner has contended during the course of the
arguments that in absence of any such agenda, the decision for removal of the
petitioner cannot be taken that too when the petitioner was not given an
opportunity to participate in the meeting and to be heard before taking such
decision. The learned counsel for the respondents submits that it was the
prerogative of the President of the Society to take-up any issue which is also not a
part of the agenda. But, | am not satisfied with the same because if overall conduct
of the respondents is seen, then it is clear that their conduct is arbitrary and such a
decision cannot be taken. Accordingly, in my opinion the action of the
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respondents taking decision in respect of the removal of the petitioner is contrary
to the procedure prescribed under the Rules of 2017.

14.  Regarding question No.(iii) :- As per the stand taken by the respondents
in their main return and admitted in paragraph 4 that the order dated 08.03.2019
has been issued in pursuance to the unanimous majority votes of the Managing
Committee following the procedure prescribed for removing the petitioner from
the office of Chairman of State Branch as he lost the faith of the majority and
further in paragraph 23 of'the reply, they have admitted that the petitioner has been
removed from the post of Chairman by the votes of majority which is a democratic
process. For this purpose, the respondents are also relying upon the decision in the
case of Samala Jayaramalah (supra) and also stated that if such a decision is taken
by the majority of votes then the authority is not required to follow the principle of
natural justice. A perusal of the record available and especially the provisions of
the Rules of 2017, it is something surprising as to why such procedure can be
adopted by the respondents whereas the Rules are totally silent and no such
mechanism is available under the Rules for removal of the petitioner from the post
of Chairman. The only procedure which is available for removing the elected
Chairman of State Level Branch i.e. sub-clause (d) of Clause 2 of Schedule-III,
which reads thus:

"(d) In case of grave misconduct, the Managing Committee shall have
the powers to remove the Chairman or Treasurer as the case may be.
Grave misconduct for the purpose of removal is defined as the display of
character or morality incompatible with the Fundamental Principles or
engagement in activities which are detrimental to the reputation or the
activities of the National Society."

The above sub-clause provides the power of Managing Committee to remove the
petitioner from the post of Chairman but that too under a special circumstance
when grave misconduct as per 7 Fundamental Principles as provided under the
Rules are proved or engagement in activities which are detrimental to the
reputation or the activities of the National Society. In the present case, so far as 7
Fundamental Principles as contained in Rule 3 of the Rules of 2017 are
concerned, there is nothing found proved against the petitioner and even
otherwise for alleged irregularities when High Level Enquiry Committee was
constituted and was making enquiry and before the report was submitted, the
petitioner was suspended, then as to how such decision can be taken, finding
alleged irregularity proved against the petitioner. It is something surprising as to
how such decision can be taken against the petitioner by following the procedure
1.e. majority of votes of the members of the Managing Committee whereas no
such procedure is available. It is worth noting that in the agenda there was no such
proposal to be discussed in the meeting of Managing Committee scheduled on
08.03.2019 and the members were never informed about such discussion,
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therefore, the said decision in my opinion is contrary to the law and without any
competence and it can be easily inferred that the decision has been taken in a very
hurried way. As far as the case law relied upon by the respondents is concerned,
the Supreme Court has dealt with Section 245(1) of the Andhra Pradesh
Panchayat Raj Act, 1994, which reads thus;-

"245. Motion of no confidence in Upa-Sarpanch, President or
Chairperson: (1) A motion expressing want of confidence in the Upa-
Sarpanch or President or Vice-President or Chairperson or Vice-
Chairperson may be made by giving a written notice of intention to
move the motion in such form and to such authority as may be
prescribed, signed by not less than one-half of the total number of
members of the Gram Panchayat, Mandal Parishad, or as the case may
be the Zila Parishad and further action on such notice shall be taken in
accordance with the procedure prescribed:

Provided that no notice of motion under this section shall be made within
two years of the date of assumption of office by the person against whom
the motion is sought to be moved:

Provided further that no such notice shall be made against the same
person more than once during his term of office.

Explanation:- For the removal of doubts, it is hereby declared that for the
purpose of this section the expression "total number of members"
means, all the members who are entitled to vote in the election to the
office concerned inclusive of the Sarpanch, President or Chairperson but
irrespective of any vacancy existing in the office of such members at the
time of meeting:

Provided that a suspended office-bearer or member shall also be taken
into consideration for computing the total number of members and he
shall also be entitled to vote in a meeting held under this section: (2) if
the motion is carried with the support of two thirds of the total number of
members in the case of a Upa-Sarpanch, the Commissioner shall and in
the case of the President or Vice-President or Chairperson or Vice-
Chairperson, the Government shall by notification remove him from
office and the resulting vacancy shall be filled in the same manner as a
casual vacancy.

[Explanation: For the purposes of this section, in the determination of
two-thirds of the total number of members, any fraction below 0.5 shall
be ignored and any fraction of 0.5 or above shall be taken as one.]"

For moving the no confidence motion against the chairperson and that was moved
and decision was taken in the meeting of members for removal of chairperson
then the Supreme Court has observed that in such situation following the principle
of natural justice is not required. As already discussed hereinabove in the present
case there is no such procedure available for moving the no confidence motion
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against the Chairman and the Rules of 2017 provide the power for removal of the
Chairman only under the circumstance when charge of grave misconduct is
proved against him or his activities are found detrimental to the reputation of the
Society. Accordingly, the procedure adopted by the respondents i.e. majority of
votes is in violation to the provisions of Rules 0f 2017 and also for the members of
the Managing Committee. Thus, the same cannot be accepted and in any manner
cannot be considered to be valid and accordingly that action of the respondents is
alsonot sustainable.

15. Regarding question No.(iv):- Further, it is to be seen whether the
conduct of the respondents is in violation of the principles of natural justice or not.
The learned counsel for the petitioner has contended that there is gross violation
of'the principles of natural justice taking action against the petitioner and not only
that but it is alleged that the respondents have acted arbitrarily and with mala fide
intention just to remove the petitioner from the post of Chairman. If the events of
this case are seen from very inception, it would reveal that the respondents acted
arbitrarily and violated the principles of natural justice. They have placed the
petitioner under suspension without any competence and without following any
procedure for placing him under suspension and not only that but the order of
suspension was also not supplied to the petitioner and that was supplied only after
the order passed by the High Court in a petition preferred by the petitioner. In the
said petition, the High Court had directed the respondents to supply the copy of
order dated 23.02.2019 but even though the petitioner was not supplied with the
copy of minutes in which the decision to place the petitioner under suspension
was taken. Then again, the order dated 08.03.2019 was not given to the petitioner,
but he came to know about the order of his removal only when the preliminary
objection to the petition was filed and that order was annexed as Annexure-R/4.
The petitioner has alleged that the notices were not issued to the members of the
Managing Committee for convening the meeting on 08.03.2019 and no such
decision could be taken therein and even though, if the decision was taken as to
why the copy of the order dated 08.03.2019 was not communicated to the
petitioner. It is something surprising when the decision had already been taken to
remove the petitioner from the post of Chairman then Annexure-R/2 an order
issued on 15.03.2019 by respondent No.1 was issued without mentioning the fact
that the Chairman had already been removed, even the enquiry officer issued
notice on 20.03.2019 addressing the petitioner as a Chairman of the Managing
Committee State Red Cross Branch. I find substance in the contention raised by
the petitioner that everything was done behind his back. There is no proof
available on record to show that the notice of meeting dated 08.03.2019 was
served to the petitioner although the respondents alongwith their reply have
annexed the dispatch register showing that the notices were issued to the members
ofthe Managing Committee and also annexed the paper showing that a notice was
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dispatched to the petitioner but that cannot be considered to be a proof of issuance
of notice to the petitioner. When the petitioner came with a stand that no notice
was issued to him then it was obligatory for the respondents to come with a
specific stand that notice of meeting dated 08.03.2019 was issued to the petitioner
and despite that he has not attended the meeting. It is something surprising that
when every action was being taken against the petitioner why the orders were not
supplied to him. It is also apparent that the respondents have adopted the
procedure for removing the petitioner from the post of Chairman whereas such
procedure is not available under the Rules of 2017. When enquiry committee was
constituted to enquire about the allegations and in pursuance to the said enquiry,
the petitioner was placed under suspension, then how the charges of misconduct
found proved against the petitioner and decision was taken to remove him without
giving him any opportunity to explain whether those charges were correct or not.
The Supreme Court in series of decisions reported in (1978) 1 SCC 248 (Mrs.
Maneka Gandhi v. Union of India and another), (1969) 2 SCC 262 A.K Kraipak
and Others v. Union of India and Others and (1978) 1 SCC 405 Mohindhr Singh
Gill and another v. Chief Election Commissioner, New Delhi and Others has
clearly laid down that in every action of the authority which carries civil
consequences, the principle of natural justice has to be followed unless it is
exclusively excluded or by implication under the requisite Rules.

16. In the latest decision, the Supreme Court, in the case of Dharmpal

Satyapal Limited vs. Deputy Commissioner of Central Excise, Gauhati and others
[(2015) 8 SCC 519], has been observed as under :-

"It, thus, cannot be denied that the principles of natural justice
are grounded in procedural fairness which ensures taking of correct
decisions and procedural fairness is fundamentally an instrumental
good, in the sense that procedure should be designed to ensure
accurate or appropriate outcomes. In fact, procedural fairness is
valuable in both instrumental and non-instrumental terms. It is on
the aforesaid jurisprudential premise that the fundamental
principles of natural justice, including audi alteram partem, have
developed. It is for this reason that the courts have consistently
insisted that such procedural fairness has to be adhered to before a
decision is made and infraction thereof has led to the quashing of
decisions taken.

In many statutes, provisions are made ensuring that a notice is
given to a person against whom an order is likely to be passed before
a decision is made, but there may be instances where though an
authority is vested with the powers to pass orders which have civil
consequences, affecting the liberty or property of an individual but
the statute may not contain a provision for prior hearing. But, what is
important to be noted is that the applicability of principles of natural
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justice is not dependent upon any statutory provision. The principle
has to be mandatorily applied irrespective of the fact as to whether
there is any statutory provision or not. The opportunity to provide
hearing before making any decision is considered to be a basic
requirement in the court proceeding. Later on, this principle has
been applied to other quasi-judicial authorities and other tribunals
and ultimately it is now clearly laid down that even in the
administrative actions, where the decision of the authority may

result in civil consequences, a hearing before taking a decision is
necessary. If the purpose of rules of natural justice is to prevent

miscarriage of justice, one fails to see how these rules should not be
made available to administrative inquiries."

17. Further, in the case of Gorkha Security Services vs. Government (NCT of
Delhi) and others [(2014) 9 SCC 105], the Supreme Court has dealt with the
implied applicability of the principle of Audi Alteram Partem and has observed as
under :-

"No doubt, rules of natural justice are not embodied rules nor
can they be lifted to the position of fundamental rights. However,
their aim is to secure justice and to prevent miscarriage of justice. It
is now well-established proposition of law that unless a statutory
provision either specifically or by necessary implication excludes
the application of any rules of natural justice, any exercise of power
prejudicially affecting another must be in conformity with the rules
of natural justice. When it comes to the action of blacklisting which
is termed as "civil death" it would be difficult to accept the
proposition that without even putting the notice to such a
contemplated action and giving him a chance to show cause as to
why such an action be not taken, final order can be passed
blacklisting such a person only on the premise that this is one of the
actions so stated in the provisions of NIT.

The impugned order passed by the respondents blacklisting the
appellant without giving the appellant notice thereto, is contrary to
the principles of natural justice as it was not specifically proposed
and, therefore, there was no show-cause notice given to this effect
before taking action of blacklisting against the appellant. However,
it is clarified that it would be open to the respondents to take any
action in this behalf after complying with the necessary procedural
formalities delineated above."

18. Further in the case of Nisha Devi vs. State of H.P. and others, [(2014) AIR
(SCW) 1611], the Supreme Court has observed as under :-

"S. Trite though it is, we may yet again reiterate that the
principle of audi alteram partem admits of no exception, and
demands to be adhered to in all circumstances. In other words,
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before arriving at any decision which has serious implications and
consequences to any person, such person must be heard in his
defence. We find that the High Court did not notice the violation and
infraction of this salutary principle of law. Accordingly, on this short
ground, the impugned Judgments and Orders required to be set
aside, and are so done. The matter is remanded back to the
Divisional Commissioner for taking a fresh decision after giving
due notice to the Appellant and affording her an opportunity of
being heard. The Divisional Magistrate, Kullu, shall complete the
proceedings expeditiously, and not later than six months from the
date on which a copy of'this Order is served on him."

Here in the present case, it clearly reveals that in every step, the respondents have
violated the principle of natural justice and taken action against the petitioner
without following the principle of audi alteram partem.

19. In view of the above discussion, it is clear that the action of the
respondents of not only placing the petitioner under suspension but his removal
from the post of Chairman is absolutely without jurisdiction, contrary to law and
is clear example of arbitrary exercise on the part of the respondents that too in
clear violation to the principle of natural justice.

20.  Accordingly, the petition filed by the petitioner is allowed and the orders
dated 23.02.2019 and 08.03.2019 held illegal, are hereby quashed. The
respondents are directed to allow the petitioner to work as a Chairman of M.P.
State Branch Red Cross Society and if at all the respondents are still inclined to
take action, then they are at liberty to take the same after following the due
procedure of law.

Petition allowed

L.L.R. [2019] M.P. 1707
APPELLATE CIVIL
Before Mr. Justice J.P. Gupta
S.A. No. 451/1993 (Jabalpur) decided on 30 July, 2019

RAMAYAN PRASAD (SINCE DECEASED) THROUGH

LRs. SMT. SUMITRA & ors. ...Appellants
Vs.
SMT. INDRAKALI & ors. ...Respondents

A. Limitation Act (36 of 1963), Article 58 — Suit for Declaration —
Held — For relief of declaration, as per Article 58, suit should be within 3
years when the right to sue first accrues — Bi-party mutation proceedings
disposed in favour of appellants/defendants in 1970 by Board of Revenue —
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Suit filed by respondents /plaintiffs in 1977 is time barred — Judgment and
decree of Courts below to the extent of declaration of title are set aside.
(Paras 9, 20 & 21)

@.  giRHr SIS (1963 &7 36), 328 58 — €IV 8¢ dIq —
affeiRa — alvon & qdiv & fag, =8 58 & IR, 9 dF &I
IAHR Y2IH IR YIgHd &1 & 3 auf & Hax 915 yEga fear s=m arfee —
Iord dis gRT fg—uelw amiarer srtarfzal &1 e srdfiereftror /
gfardiTer & e § 1970 # f&Har = — 1977 7 y@effwvr / ardiTer gRT ugd
qIg 99 gIRT afviad @ — fae <amarerat @ favfa v fes), o @) =ivon ©
fIsR & U |

B. Limitation Act (36 of 1963), Article 113 — Suit for Injunction —
Adverse Possession — Held — Plaintiffs/respondents are in possession since
1950 and it is pleaded that on 16.07.77, appellants interfered with their
possession, thus suit was filed — As per Article 113, suit for perpetual
injunction filed on 20.07.77, is within limitation, i.e. within 3 years — Further,
plaintiffs completed adverse possession for more than 12 years before filing
the suit and thus entitled to get relief of perpetual injunction to protect their
possession —Judgment and decree of Courts below to the extent of perpetual
injunction are confirmed. (Paras 10,19 & 20)

o g SS9 (1963 &7 36), 31207 113 — IR 8q AT —
gladger deorr — iffreiRa — ardiror / ycreffror, | 1950 & Feal 4 © don
g 31fars fHar 2 & 16.07.77 &1, arfianeffirer 3 S99 oea # waay fean,
Id: 91§ YA fHAT AT AT — IWT 113 D AR, ARG ARY & ferg
fa I 20.07.77 B I b1 1T a1, YRAHAT & AR 2, JfAlq 3 auf & Hax
2 — 3aa IrfaRad, ardRIor A 918 UFgd &34 4 gd 12 9uf 9 1fda &1 ufaga
Peoll Yui B foraT &1 Ua SAfAY 37U Hesl BT GREAT R & foly 2medd Qe
BT AT U & 8PhaR & — [ ATl & foia vd f$@), wngad
$) T dob Y |

C. Limitation Act (36 of 1963), Article 100 — Applicability — Held —
Present suit is not for declaration of the order of the Board of Revenue as null
and void, but for declaration of title and injunction — Article 100 is not
attracted. (Para9)

T gReftar sifSifas (1963 &1 36), =87 100 — FIISgAr —
AffeiRa — ada 9% I9a 9IS D ATRY B IAGHd UG I AIffd A @
fog &1 @ 9few @@ @ GIVUT Y9 AR G  — AW 100 AN T
BT |

D. Limitation Act (36 of 1963), Section 27 — Possession — Held — It
was in the knowledge of appellants that plaintiffs/respondents were in
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possession since 1950 as owner — Right of appellants to get the possession
back within 12 years, is ceased by provisions of Section 27 of the Act.
(Para 17)

2 Rt IS (1963 BT 36), €TIRT 27 — FHeorT — AFAATRT —
Jrdiereftror ot I =ra o f& ardirr / yefiirer |9 1950 @ W@t @ wu §
ool # o — 3rdierreffirer @1, 12 a9l & Hiax Heolt 9T YT A BT AfTBR,
Sfrferag &) aRT 27 @ SUdHl §RT U 81 AT 2 |

E. Registration Act (16 of 1908), Section 49— Sale Deed —Held — In
absence of registration of sale deed, transfer of title cannot be effected — On
basis of unregistered sale deed, respondents/plaintiffs cannot claim title.

(Para 13)

g foredtaeor Sifeifaraa (1908 &7 16), €INT 49 — A% fddta —
affaeaiRa — faspa fadw & HYoT © 39T A, g &1 Iavor yaifad
21 fohar i Adar — sRISEISd fawd fada & smar R, yweffror / ardiror
¥qdcd HT <147 981 B gdhd |

E Civil Practice — Cause of Action — Maintainability of Suit — Held
—1It cannot be said that if suit is time barred for declaration of title, then later
on, a suit for perpetual injunction based on possession cannot be filed, as
both have separate and distinct cause of action. (Para10)

7. Rifaet ygfa — arq 8q® — arg &1 giyofigar — sitfeiRa — a8
&l ®ET o gadr 6 afs o &) given o fog arg w9a g1 afisfa 2, al 91
A, Peol UR IATEATRT 2AMTAd AT & Y UH dlq g¥gd 81 a1 S qabvl,
P T J gors IR g eqa 2 |

G. Civil Practice — Adverse Possession — Held — Plaintiff cannot
claim declaration of title on basis of adverse possession — Plea of adverse
possession can be considered only as shield/defence by defendants to protect
their possession. (Para19)

o Rifaer ygfa — gfage #eor — afiteaiRa — ardl ufagd st
$ TR U I[G<d DI IV HT AT A81 SR Gobdl — Ufdamd deol & ARYaTH $I

gfIarERTeT §RT S916 $eol & AREAV B ddd old /9919 & ®©U A fdar A
forar s a@ar 2|

Casesreferred:

2015 M.P.L.J. 376, (2011) 9 SCC 126, 2014 (3) MPLJ 36 SC, 1987 JLJ
159, MPWN 1986 (1) SN 48.

R.K. Verma with Ram Murthi Tiwari and Anjali Shrivastava, for the
appellants.
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J.P. Dhimole, for the LRs. of respondent No. 2, respondent Nos. 3, 6, LRs.
A,B,C,D & E ofrespondent No. 7, respondent Nos. 8 & 9.

JUDGMENT

J.P. GUPTA, J. :- This second appeal has been preferred under Section 100
of'the Code of Civil Procedure against the judgment and decree dated 20.09.1993
passed by First Addl. Sessions Judge, Sidhi in Civil Appeal No.27-A/1984,
confirming the judgment and decree dated 17.2.1984 passed by Additional Civil
Judge, Class I, Sidhi in Civil Suit No.455-A/1983 whereby respondents/plaintiffs'
suit for declaration of title, possession and perpetual injunction for restraining to
interfere in the possession of the suit premises has been decreed.

2. Facts giving rise to filing of the present appeal, briefly stated, are that on
20.7.1977, original plaintiff filed a suit for declaration and perpetual injunction
before the trial court against the respondents with regard to the suit land bearing
Khasra No.71, area 0.36 acres, Khasra No.73 area 0.65 acres, situate at village
Gulbaspur, Tahsil Churhat, District Sidhi, stating that grandfather of the appellant
Laxmi Narayan was the Bhoomiswami of the land and after his death, his son
Ramgulam father of the appellants became the Bhoomiswami of the land and
Ramgulam was missing more than seven years and none heard about him that
whether he was alive or not. Deeming him to be dead, the appellants, being the
heirs of Ramgulam sold the aforesaid land to the father of plaintiff nos.3 to 5
Mukutdhari for Rs. 216/- on 28.5.1950 and the sale deed was executed and
possession was delivered. Mukutdhari purchased the aforesaid land as a property
of Joint Hindu Family of plaintiffs, therefore, the plaintiffs are owners of the suit
land and have joint possession. There was a dispute between plaintiffs and
defendants with regard to mutation in revenue record which was disposed of in
favour of the appellants/defendants by the Board of Revenue on 18.12.1970 but it
was not in the notice of the plaintiffs. The plaintiffs are in continuous possession
of the suit premises since 28.05.1950 as owners, therefore, also on the ground of
adverse possession, they accrued title on the land before filing the suit. The
appellants/defendants interfered in the possession of the plaintiffs, therefore,
instant suit has been filed for declaration of title and possession on the land and
perpetual injunction to restrain appellants/defendants to interfere in the
possession of the respondents/plaintiffs.

3. Appellants/defendants have filed their written-statement contending that
they never executed the sale deed and when their father was alive, they had no title
over the property, therefore, question of transferring the suit land by sale deed
does not arise and no title and interest occurred by the so called sale deed. The
appellants/defendants are in possession of the suit land and the suit is time barred,
proceeding for mutation was pending from 1961 and the Board of Revenue
decided it finally by its order dated 18.12.1970 which was in the knowledge of the
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plaintiffs, therefore, the suit for declaration is time barred and on the suit land, the
plaintiffs have no adverse possession, therefore, suit be dismissed.

4. That, after trial, learned trial Court has held that the appellants/defendants
executed the unregistered sale deed on 28.5.1950 in favour of Mukutdhari and
also delivered possession to him and on the basis of the aforesaid sale deed,
plaintiffs became owners of the property and they have legal possession on the
suit premises and the suit is not time barred. In the appeal, learned First Appellate
Court confirmed the findings of the trial Court with regard to execution of the sale
deed by the appellants/defendants and in addition also held that plaintiffs are
owners of the property on the ground of adverse possession.

5. Appellants/defendants have challenged the aforesaid findings of both the
Courts below on the ground that admittedly the sale deed is an unregistered
document of more than Rs.100/-and in absence of registration on the basis of sale
deed, it cannot be deemed that title was transferred in favour of Mukutdhar, on
behalf of him the plaintiffs are claiming the title. So far as claim of title based on
adverse possession is concerned, there is no specific averment and evidence on
record and also no issue was framed by the trial Court on this point, therefore, no
evince (sic : evidence) has been led by any party. The possession in pursuance of
the sale deed was permissive, it cannot be held to be adverse possession. Apart
from it, on the basis of adverse possession, plaintiffs cannot claim relief for
declaration of title. Only the defendant can take plea of adverse possession to
protect their possession. The findings of both the Courts below are also contrary to
the law with regard to considering the suit of the plaintiffs within time as it is
categorically time barred in view of Articles 58 and 100 of the Limitation Act.
Hence, the judgment and decree passed by both the Courts below deserve to be set
aside.

6. This Court has admitted this appeal by order dated 8.12.1995 on the
following Substantial Questions of Law:-

(1) "Whether under the facts and in the circumstances of the
case, the suit of the plaintiffis barred by limitation?"

(i1) Whether, under the facts and in the circumstances of the

case, in view of the findings recorded by the learned first

appellate Court that execution of Ex.P-1 is not legally

proved, could it be held that the plaintiffs are owners of the

property?"
Having heard arguments of both the parties, on 8.5.2017, further following
additional Substantial Questions of Law have been framed :-

(1) "Whether the Courts below are justified in granting
decree in favour of respondents/plaintiffs on
the ground of adverse possession for want of
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specific pleadings, evidence perfecting adverse
possession?"

(i1) "Whether, the Courts below are justified in
granting decree on the basis of adverse possession
whereas the suit was filed for grant of decree on the
ground of sale deed dated 28.5.1950 (Ex.P/1)
which has already been discarded by the Courts
below?"

7. Learned counsel appearing on behalf of the respondents/plaintiffs has
submitted that the findings of both the Courts below are in accordance with law.
There is a specific plea with regard to adverse possession and the plaintiffs are in
peaceful possession since 28.5.1950 and plaintiffs are entitled to get decree on the
basis of adverse possession and concurrent findings of both the Courts below do
notrequire any interference; hence the appeal be dismissed.

8. The appellants/defendants have raised an objection that the suit was time
barred and it is contended that in view of Article 100 of the Limitation Act, the suit
should be filed within a year after the order of the Board of Revenue dated
18.12.1970 and as per the provisions of Article 58 of the Limitation Act, the suit
should have been brought within three years after the order of the Board of
Revenue which is 18.12.1970 and the suit was filed on 20.7.1977, therefore, it is
time barred and both the Courts below have committed grave legal error in not
considering the aforesaid aspect of the case. On behalf of the plaintifts/
respondents, it is submitted that their counsel did not inform about the order of the
Board of Revenue, therefore, they were not aware about the order and the suit has
been filed when the appellants/defendants interfere in the possession of the land.
It is further submitted that the suit is not merely for declaration of title but it is also
for injunction based on the possession on the property and, therefore, it is within
three years from the date of the cause of action, i.e. 20.7.1977.

9. Having considered the aforesaid contentions, it is found that in this case,
Article 100 of the Limitation Act does not attract as the present suit is not for
declaration of the order of the Board of Revenue as null and void. In this
regard, learned counsel for the appellants has placed reliance on the
judgment of this Court passed in the case of State of M.P. Vs. Najmuddin,
2015 M.P.L.J. 376 which is based on the applicability of Article 100 of the
Limitation Act, therefore, this case is not beneficial to the appellants as the present
case comes in the purview of Articles 50 and 113 of Limitation Act. This suit has
been filed for declaration and injunction on the basis of title and possession on the
suit property. For the relief of declaration, suit should be within three years as per
Article 58 of the Limitation Act when the right to sue first accrues. In this case, it is
not disputed that the proceeding with regard to mutation was pending from 1961
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to 1970 and in the aforesaid proceeding, the appellants/defendants challenged the
title of the plaintiffs/respondents and the proceeding was finally disposed of in
favour of the appellants/defendants by order dated 18.12.1970 passed by the
Board of Revenue. The aforesaid proceeding was bi-party proceeding, therefore,
after passing of the order on 18.12.1970, within three years the suit for declaration
of title should have been filed, therefore, this suit for the relief of declaration is
time barred and learned both the Courts below have committed legal error in not
considering the aforesaid aspect.

10.  The plaintiffs have also filed this case for perpetual injunction based on
possession and it is proved that plaintiffs/respondents are in possession since
28.5.1950 and it is pleaded that on 16.7.1977 the appellants/defendants interfered
in their possession, therefore, the suit has been filed, hence this suit for perpetual
injunction is within limitation, in other words, within three years of the cause of
action as required under Article 113 of the Limitation Act. Hence, it cannot be said
that if the suit is time barred for declaration of title, then later on, a suit for
perpetual injunction based on possession cannot be filed as both have separate and
distinct cause of action.

11. Learned counsel appearing on behalf of appellants has placed reliance on
the judgment of the Apex Court in the case of Khatri Hotels Pvt. Ltd. Vs. Union of
India and Others reported in (2011) 9 SCC 126 in which suit for declaration and
permanent injunction for restraining interference on the possession of the

immovable property has found time barred in view of Article 58 of the Limitation
Act but the facts of the aforesaid case is different. The title was challenged and
interference in possession was also made near about it. In the circumstances, suit
for both the relief found as time barred, therefore, the suit was declared to be time

barred. Here as mentioned earlier, the interference in possession was made in the

year 1977, therefore, here the suit for injunction cannot be said to be time barred.

Learned counsel appearing on behalf of the appellants has emphasized on the

words used "first accrues" in Article 58 and contended that when right to sue first
accrues, it will run and the suit based on multiple cause of action, suit has to be

filed on the basis of first cause of action accrues and in this regard also, reliance is

placed on the judgment of Khatri Hotel (supra) but in view of this Court, in the

aforesaid judgment, it has not laid down that for other relief based on different
cause of action, the suit cannot be brought on the basis of right to sue accrues later
on. The aforesaid words used in Article 58 would govern only the suit for the relief
of declaration and it will not cover other relief governed by other Articles of the

Limitation Act.

12. In view of the aforesaid discussion, plaintiffs/respondents' suit for
declaration is time barred but the suit for perpetual injunction is not time barred.
Accordingly, substantial question of law no.1 is answered.
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13. Having heard learned counsel for the parties and on perusal of the record,
it is found that it is not disputed that the sale deed (Ex. P/1) executed by the
appellants in favour of Mukutdhari on 28.5.1950 is an unregistered sale deed of
the suit land for Rs. 216/-, therefore, the registration of the sale deed is must as per
the provisions of the Indian Registration Act. In absence of the registration in
view of the provisions of Section 49 of the said Act, the transfer of title cannot be
effected, hence, on the basis of the aforesaid unregistered sale deed, the
plaintiffs/respondents cannot claim the title and no title can be declared on the
basis of such unregistered sale deed.

14. It is also the concurrent finding of both the Courts below that the
plaintiffs/respondents are in possession of the suit land since the date of execution
of the aforesaid unregistered sale deed Ex. P/1 dated 28.5.1950 and they are
claiming the possession as owner on the basis of the sale deed and this fact has
remained in the knowledge of the appellants/defendants and the mutation
proceedings started in the year 1961. The plaintiffs/respondents are claiming the
ownership on the basis of the aforesaid unregistered sale deed Ex. P/1 and their
possession completed more than 12 years before filing of the suit and the learned
First Appellate Court considering the aforesaid facts decided that the
plaintiffs/respondents have acquired title on the suit land on the basis of adverse
possession and, therefore, they are entitled to decree of declaration of title.

15. Learned counsel appearing on behalf of the appellants has contended that
in absence of specific pleading with regard to adverse possession and without
framing any specific issue, without giving opportunity to adduce evidence, on the
basis of adverse possession, the suit cannot be decreed. It is further submitted that
possession based on an unregistered sale deed cannot be considered to be adverse
possession. It was permissive possession, therefore, it will be ever remaining
permissive possession till it is not established that it turned in hostile possession
from specific date. It is further submitted that plaintiffs/respondents cannot claim
declaration of title on the basis of adverse possession. The plea of adverse
possession is available only to a defendant as a shield/defence of his possession as
held by the Apex Court in the case of Gurdwara Sahib Vs. Gram Panchayat at
Village Sirthala2014(3) MPLJ 36 SC.

16. Learned counsel appearing on behalf of the plaintiffs/respondents has
submitted that there is a specific plea in the plaint that the plaintiffs are in
continuous possession since 28.5.1950 on the basis of the aforesaid unregistered
sale deed as owner and their possession are peaceful and on the basis of adverse
possession they have acquire title on the suit property and the appellants/
defendants stated that the plaintiffs/respondents were never in possession of the
suit property and both the parties after considering the aforesaid pleadings have
adduced their evidence deeming that the issue of adverse possession is involved in
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the suit, therefore, merely on the ground that trial Court has not framed specific
issue, it cannot be said that the issue of adverse possession cannot be dealt with by
the Appellate Court and the first Appellate Court has not committed any error
considering the plea of adverse possession and relying on the judgment of this
Court passed in the case of Sukhibai and others Vs. Limya and Others 1987 JLJ
159 in which it is held that long possession for over 12 years as a owner under
unregistered document will be deemed to be adverse possession and right accrues
in favour of the purchaser.

17. The perusal of the record in the light of the aforesaid contentions in view
of this Court, it cannot be said that in this case, there is no pleading with regard to
adverse possession. Similarly it cannot be said that parties are not aware about the
involvement of issue of adverse possession in this case and parties have also
adduced the evidence and it is found that the fact that plaintiffs/respondents are in
possession of the suit land since 28.5.1950 as owner, was in the knowledge of the
appellants/respondents since beginning and later on since 1961 while the
proceedings for mutation were commenced, therefore, the appellants/defendants
have a right to get the possession back within 12 years has been ceased as held by
this Court in the aforesaid judgment of Sukhibai (supra). Apart from it, this Court
in another judgment Abdul Karim Vs. Nanda MPWN 1986 (1) SN 48 also held
that possession given under invalid sale deed and suit for restoration of possession
not filed within 12 years, the title of the purchaser perfected by the adverse
possession. In view of the aforesaid discussion in this case, there is no hesitation
to held that the plaintiffs/respondents' possession on the suit land matured by
adverse possession and right of the appellants/defendants ceased by the
provisions of Section 27 of the Indian Limitation Act.

18.  Now the question is whether the plaintiffs/respondents can claim relief of
declaration of title on the basis of the adverse possession. In this regard, concept
of law has been changed and Hon'ble the Apex Court in the case of Gurdwara
Sahib (supra) has held that

"the suit for relief of adverse possession is not maintainable even if
the plaintiff is found to be in adverse possession it cannot seek a
declaration to the effect that such adverse possession as matured
into ownership. Only if proceedings are filed against person found in
adverse possession he can use his adverse possession as a
shield/defence. The Apex Court in this case also made it clear that
though the suit of the appellant seeking relief of declaration has been
dismissed, in case respondents file suit for possession and/or
ejectment of the appellant, it would be open to the appellant to plead
in defence that the appellant had become the owner of the property
by adverse possession. Needless to mention at this stage, the
appellant shall also be at liberty to plead that findings of issue No. 1
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to the effect that the appellant is in possession of suit property since
13.4.1952 operates as res judicata. Subject to this clarification, the
appeal is dismissed".

(emphasis supplied)

19. In view of aforesaid enunciation of law by the Apex Court, it is clear that
the plaintiffs cannot claim the decree for declaration of'title on the basis of adverse
possession. The plea of adverse possession can be considered only as
shield/defence by the defendants to protect the possession, therefore, learned first
Appellate Court has committed legal error in granting the decree of title on the
basis of the adverse possession and to that extent, the decree deserves to be set
aside.

20. In view of the above discussion, it is held that the suit filed by the plaintiffs
is time barred for the relief of declaration but for the relief of injunction, it is
within time. The plaintiffs/respondents do not get title on the suit premises on the
basis of the unregistered sale deed and they are also not entitled to get declaration
of'title on the basis of adverse possession. However, they have completed adverse
possession on the suit land for more than 12 years before filing of the suit, in the
light of the law laid down by the Apex Court in the case of Gurdwara Sahib
(supra) the plaintiffs/respondents are entitled to get relief of perpetual injunction
to protect their possession on the suit land against the appellants/defendants.

21. The aforesaid substantial questions of law are answered accordingly and
resultantly, the judgment and decree of both the Courts below are set aside to the
extent of declaration of title of the plaintiffs/respondents on the suit premises and
the judgment and decree is confirmed with regard to perpetual injunction against
the appellants/defendants to restrain them from interfering in the possession of
respondents/plaintiffs on the suit land without following due process of law.

22. In the facts and circumstances of this case, the parties to appeal will bear
their own cost.

Order accordingly



LL.R.[2019]M.P.  Adarsh Balak Mandir Vs. Chairman, Nagar Palika Parishad, Harda 1717

I.L.R. [2019] M.P. 1717
APPELLATE CIVIL
Before Mr. Justice J.P. Gupta
F.A. No. 646/2013 (Jabalpur) decided on 1 August, 2019

ADARSHBALAK MANDIR ...Appellant
Vs.

CHAIRMAN, NAGAR PALIKA PARISHAD,

HARDA & ors. ...Respondents

A. Easement Act (5 of 1882), Section 52 & 60 — Grant of Land by
Government — License — Held — Suit land was granted for use as a playground
without any consideration and fee, thus comes in purview of definition of
License as defined u/S 52 of the Act of 1882 and in absence of specific
pleading and proof of term of grant, same is revocable u/S 60 of the Act —
Licensee has no right to claim relief of injunction against the grantor —
Appellant/plaintiff failed to plead the terms of grant and further, no evidence
adduced to prove the same —Appeal dismissed. (Paras19,21,24 & 25)

».  GETER A9 (1882 #T 5), &IRT 52 9 60 — WYBIY §IRT 4
@71 35T — e — ffEiRa — are Y &1 g 9= fed ufawe vd
YPod b Wl d AT & ©U A SUART 2, (AT 7T o171, 37d: 1882 & AfAfraw &)
gRT 52 & 3iavid URATG e @1 aRwmen & fiar amar @ qon faffds
JAMNHA TG FIH DI Ad & A & JH1G U, AFAF—H B aRT 60 B AaAd
Iqd yfoieeoiia 2 — gaRaea & seedl @ favg @y & gAY &1
QAT B BT Big ARSR 81 2 — diareft /ard) srgar= &) wral &1 aifrare
& A fawa w81 a1 sue IfaRda, Saad &) wifdd &3 2q &S A g9 78
o T — ardier @TiRet |

B. Government Grants Act (15 of 1895), Section 2 & 3 and Transfer
of Property Act (4 of 1882) — Applicability — Held — Act of 1882 is not applicable
to any grant made under the provisions of Act of 1895 and it is mandatory
u/S 3 of the Act that, grant will be governed by its term despite of anything in
any other law. (Para23)

. AYBINT ST SfEII9 (1895 &1 15), &’ 2 3 Yq wHfr
ST=avvT ST (1882 ®T 4) — gIlwgar — FfAfeiRa — 1882 & rferfra,
1895 & JIfAfTI & Sugel & favia fed T fadft aga™ W ary & grar
TAT AR BT aRT 3 B AT I8 MFUD = & e fedr o= fafer o
B Wl 81 & q1a9]s U Tl gRT IR BT |

C. Civil Procedure Code (5 of 1908), Section 80(1) & (2) — Notice —
Maintainability of Suit — Held — Suit was filed after taking permission u/S
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80(2) CPC which was never further challenged and attained finality — No
requirement of notice u/S 80(1) CPC —Suit is maintainable. (Para9&10)

TT. Rifaer afear afear (1908 &7 5), €RT 80(1) T (2) — ST — arg
1 giyofigar — afEiRa — RIuE. @) a1 80(2) @ siavfa agafa a4 &
qeTq 9IS U¥gd foar i o fd st & gty 7 & 1S off qerr swR
Siforar yted & off — RILU. 9. & a1 80(1) @ Iiavia AAfed &Y BIg AMaTaHdr
T8 — arg givefi 2 |

D. Municipalities Act, M.P. (37 of 1961), Section 319 — Notice —
Applicability of Provision — Held — Suit is for declaration of title and
protection of possession — No action under Act of 1961 has been challenged —
Provision of Section 319 of the Act 0of 1961 not attracted, thus no requirement
of notice thereunder. (Paras 11,14 & 15)

28 TIRYIferdT a9, 9.9, (1961 &1 37), €RT 319 — T —
9Yee #1 ggIvgar — ANEiRd — d1e, 86 B) G101 TAT Heol & HREVT 8 ©
— 1961 & A & sfaefa fodfl FarE & gt 78 & 71 2 — 1961 >
IfIfrad Y RT 319 BT SUSH ATHfNa AL BIdT, 3d: 39 AR W Aifeq o)
IS ATATIHAT 18] |

E. Civil Practice — Limitation — Held — There is no evidence to
prove the fact that in 1983, transfer of land by State Government to Trust,
which was taken place on paper, was in the knowledge of the Appellant/
plaintiff — Trial Courtrightly held that, suitis not barred by time. (Para16)

A Rufaer ygfa — gRear — sftifaeaiRa — sa a2a &1 aifsd a4
oq IS A1 T2l © & 1983 U, I WXHR §RT ATH S {f &1 3faxvl, <1 &
SIS R fbar rar o, srfiareft /ardl @ s9 9 o — faarer =marea 3 sfaa
Wy 4 srfifetRa fear fe, are awa g afsfa =i 2

E Civil Practice— Title— Held — Suit land was not given on lease or
as a gift — As per evidence, permission was given for lying fencing and further
exchange of some part of land with another land of the government, do not
confer any right of appellant/plaintiff on suit land — No document of title
produced by appellant to prove the title — Suit for declaration of title rightly
dismissed —Appeal dismissed. (Para17)

q. Rifaer ygfa — g& - afifaiRa — arq Y uee R srer@r g
&Y gl <1 3 off — WIed IJER, IFAN 918 @A a1 sHS IfaRad Y &
$B R $T PR B I Y & ATI ATR[-YSH B B ol T3 ofl, I &
arg Yf1 = rdfiareff /ardt @1 $IF ARNER ysw T Hxhl — ardiareff grr
YA TP I AIAd B D Y &5 &1 DI XA Y¥gd T8I fHAT T — B
31 given & forg are Sfaa wu 4 @ile — srdie @l |
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Cases referred:

2005 (3) MPLJ, 530, 2002 (1) MPLJ 172, 1958 MPLJ 676, C.R. No.
328/1970 decided on 06.10.1972.

R.P. Agrawal, Pranjal Agrawal with Hemant Namdeo, for the
appellant/plaintiff.
V.S. Shrotiwith Ashish Shroti, for the respondents/defendants.

JUDGMENT

J.P. GUPTA, J. :- This appeal has been preferred against the judgment and
decree dated 3.8.2013 passed in Civil Suit No. 19-A/12 passed by 1st Additional
District Judge, Harda whereby the appellant's/plaintiff's suit for declaration of
Bhuswami right and the possession over suit land of 1.97 acres land out of Khasra
no. 237, area 0.55 acres, Khasra No. 238, area 0.15 acres, Khasra No. 239, area
1.53 acres and to remove the Vardan complex made over it and to delete the name
of respondent no. 1 from revenue record and to restrain the respondents/
defendants from making any construction and to sell the shops, was rejected.

2. It is not disputed in this case that the aforesaid suit land was given by
erstwhile Provincial Government of CP and Berar by Memo dated 20.9.1943 to
the Maharashtra Children Club, Harda for use as play ground. The appellant/
plaintiff is successor of Maharashtra Children Club. On the aforesaid land,
respondents/defendants are constructing sport complex as well as shopping
complex on the basis of the aid given by the Central Government to provide
multifarious facility for sports with the modern equipments of exercise and play
activities.

3. On 3.6.2005, the appellant/plaintift files a suit before the Additional
District Judge, Harda stating that after getting the aforesaid land from the
provincial government, the appellant/plaintiff is using it for the purpose of play
grounds and cultural activities organized by the institute. On 5.9.1988, a part of
aforesaid land was exchanged with the respondent no. 2, Municipal Council,
Harda and the appellant/plaintiff is owner of the land and without following the
due procedure of law, name of the respondent no. 2/Municipal Council, Harda has
been recorded in the revenue record and this fact came into the knowledge of the
appellant/plaintiff on 25.4.2005 and it was also come into the notice of the
appellant/plaintiff that the respondents/defendants are intended to construct the
sport complex and shops, therefore, the suit is filed to get aforesaid relief against
the respondents/defendants with permission under Section 80 (2) of the CPC.

4. On behalf of the respondent/defendant nos. 1 and 2 and respondent/
defendant nos. 3 to 6 filed written statements separately denied the claim of the
plaintiff/appellant and stated that on behalf of the appellant/plaintiff, the lands
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were not being used for sports and cultural activities and on account of breach of
terms of the allotment, it has been cancelled and advance possession has been
given to the respondent/defendant no. 2, Municipal Council, Harda and in the
revenue record, necessary correction has been done in accordance with law and
the construction of Vardhan complex and other constructions have been done
legally. The appellant/plaintiff has no right and title to challenge it. Apart from it
the suit is not maintainable because no notices under Section 80 of the CPC have
been given, hence the suitbe dismissed.

5. After trial, the learned trial Court has held that the suit land is a state
government land and the appellant/plaintiff has not adduced any evidence to show
its Bhuswami rights and Patta or ownership over it and it appears that the only
permission was given for organizing sports activities and the appellant/plaintiff
was not using the disputed land for sports and cultural activities, therefore, the
appellant/plaintiff is not entitled to get any relief in the suit. Further dismissed the
suit on the ground of non-compliance of provision of Section 80 (1) of the CPC
and Section 319 of M.P. Municipalities Act, 1961 as the notices required under the
aforesaid sections have not been given before filing of the suit.

6. Challenging the aforesaid findings, this appeal has been preferred on the
ground that the impugned finding of the learned trial Court is absolutely illegal,
erroneous and arbitrary and the learned trial Court has completely failed to
appreciate the documentary and oral evidence in right perspective and resulted
into the impugned judgment and decree. The suit land was given under The
(Government) Grants Act, 1895 by Provincial Government and this grant will
govern by the provision of The (Government) Grants Act, 1895 and it will not
come under the provision of M.P. Land Revenue Code. The respondent nos. 3 to 6
have failed to produce any evidence, on behalf of the State Government with
regard to cancellation of allotment of the suit premises and taking possession of
the appellant/plaintiff and the learned trial Court has committed legal error in
ignoring the fact that the land was given by the provincial government on the
permanent lease, therefore, the dismissal of suit and denying the aforesaid relief'is
contrary to law and further submitted that learned trial Court has wrongly
dismissed the suit on the ground of non-compliance of provision of Section 80 (1)
of CPC and 319 of MP Municipalities Act, 1961 as with regard to non-compliance
of Section 319 of M.P. Municipalities Act, 1961 no objection has been taken by
the respondent nos. 1 and 2 and apart from it, in the present case, no such notices
are required as it is the suit for declaration, title and injunction. Similarly, the
provision of Section 80 (1) of CPC also not applicable in this case as the suit has
been filed after taking permission under Section 80 (2) of the CPC. In such case,
requirement of notices is not mandatory. In this regard, learned trial Court has
mislead itself. Hence the impugned judgment and decree be set aside and the suit
of the appellant/plaintiff be decreed.
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7. Learned counsel appearing on behalf of the respondent nos. 1 and 2 has
submitted that the suit land was given to the appellant/plaintiff for use as a play
ground and the land was not given on lease or as a gift as the land was granted for
specific use, therefore, no right of ownership or Bhuswami rights can be claimed
under any law and the exchange of land with the respondent nos. 1 and 2 with the
permission of the Government does not confer any title of the appellant/plaintiff
on the land. In this regard language of Ex. P-37 is clear. Apart from it, the suit is
time barred. The advance possession of the suit land was given by the State
Government in the year 1983 to the Town Improvement Trust, Harda by order
dated 4.10.2005, permission was granted to the appellant/plaintiff for using the
land as play ground was cancelled and the learned trial Court rightly dismissed the
suit for want of notices under Section 80(1) of the CPC and Section 319 M.P.
Municipalities Act, 1961. Therefore, the appeal has no substance. It should be
dismissed with cost.

8. Having heard the contention of learned counsel for the parties and perusal
of record, in view of this court in this appeal following questions arise for
determination :-

1. Whether the trial Court committed legal error in rejecting the
appellant/plaintiff's suit for want of the notices under Section 80 of CPC
and under Section 319 of the M.P. Municipalities Act, 19617

2. Whether the learned trial Court has committed legal error in not
holding that the suit is time barred?

3. Whether the learned trial Court had committed legal error holding
that the appellant/plaintiffhas no right, title and interest in the suit land?

0. Question No. 1 :- On perusal of the record of trial Court, it is found that
vide order dated 4.6.2005, District Judge, Harda gave permission to file this suit
under Section 80 (2) of the CPC in absence of notices under Section 80 (1) of the
CPC. Neither this order was challenged before the trial Court nor it has been
challenged here by way of cross-objection, therefore, the suit cannot be dismissed
for want of notices under Section 80 (1) of the CPC, the learned trial Court has
wrongly relied on the case of Municipality, through Chief Municipal Olfficer,
Raghogarh v. Gas Authority of India Ltd and ors, 2005 (3) MPLJ, 530. As in the
aforesaid case, the permission given under Section 80 (2) of the CPC was
challenged before the appellate Court and it was found that the permission was
given illegal and no notices were given under Section 80 of the CPC. Hence this
case law is not applicable in the fact and circumstances of the present case and
learned trial Court completely ignored the circumstances that the suit was filed
after taking permission under Section 80 (2) of CPC and which attended finality.

10. Learned counsel appearing on behalf of the respondent nos. 1 and 2 has
also placed reliance on the judgment of this court passed in Manoj Kumar
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Shrivastava v. Arvind Kumar Choubey 2002 (1) MPLJ 172, in which the notice
given under Section 80 of CPC was considered insufficient as the same did not
fulfill the requirement of statutory notice. The fact of the present case is different.
Therefore, the judgment passed in Manoj Kumar Shrivastava (Supra) is not

relevant here. Hence it cannot be held that the suit is not maintainable for want of
notice under Section 80(1) of CPC.

11. So far the notices under Section 319 of M.P. Municipalities Act, 1961 are
concerned, the present suit is for declaration of title and protection of possession.
It is not a suit to challenge the action taken under the Municipal Act, therefore, the
aforesaid provision is not attracted in this case.

12. In this regard, the learned counsel for the appellant/plaintiff has rightly
placed reliance on the judgment of this court passed in Kanhaiyalal v. Nagar
Palika Dewas and another, 1958 MPLJ 676 in which Section 17 (1) of Dewas
Municipality Act, 1941 was considered and the aforesaid provision was same as
under Section 319 of the M.P. Municipalities Act, 1961 in which this court held
that the provision of Section 17 of the Dewas Municipalities Act does not attract to
the suit for declaration of the title to a land, then it follows that it is also not
attracted to suit in so far as it claims, the relief of declaration with regard to the
demolition of the wall.

13. Learned counsel for the appellant/plaintiff has also placed reliance on the
judgment of this court passed by Indore Bench in Civil Revision No. 328/1970
dated 6.10.1972. The relevant para 6 is as under :-

6. It is no doubt true that under Section 319 notice is a must before
filing of the suit but that must relate to "for anything done or purporting
to be done under the Act by the Council or any Councillor, officer or
servant thereof or any person acting under the direction of such Council,
Councillor, officer or servant". In the present case the applicant
Municipal Committee wanted to remove the encroachment of the non-
applicant and the non-applicant is merely asserting his title and for the
declaration of his title he filed the present suit. A mere notice by the
council cannot be termed as an act done. The assertion of title to a
property cannot be said to be doing an act or purporting to do an act and
as such the suit if filed by the plaintiff cannot be said to be one for any act
done or purporting to be done under the Act by the Council or any
officer. The relief of declaration that the encroachment cannot be
removed as the property belongs to the non-applicant is merely an
ancillary relief of the declaration of title. If I hold that clause (1) of Sec.
319 of the Act is not attracted to a suit for declaration of title to a land,
then necessarily follows that it is also not attracted to the suit in so far as
it claims the relief of declaration with regard to demolition of the
encroachment. Mere combining of the two reliefs that is to say reliefs for
declaration and injunction in the same suit would not attract the
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provisions of clause (1) of Section 319. A suit for injunction could be
filed without notice and there is no doubt about it. Sub-Clause (3) of
Section 319 of the Act is clear on the point. A suit for declaration of title
could also be filed without notice as it does not relate to any act done or
purporting to be done under the Act by the Municipality or any of its
officers which is a condition precedent when a notice is required to be
given in a suit where such an act is being challenged. The object of the
provision of clause (1) of Section 319 of the Act is to give an opportunity
to reconsider the position with regard to the claim and to make amends
or settle the claim if that is necessary looking to the notice of the party.
This principle cannot be applied to a suit whose object was to obtain a
declaration of title to the property. Since a suit for injunction could be
filed without notice under clause (3) of Sec. 319 of the Act and a suit for
declaration for title to the property can also be filed without notice, it was
not at all necessary in the present case, even though both the reliefs were
claimed by the non-applicant in the same suit, to serve a notice on the
applicant. The lower Court has correctly held that the present suit is
maintainable without service of a notice on the applicant as
contemplated under clause (1) of Section 319 of the Act."

14. On the other hand the learned counsel appearing on behalf of the
respondent nos. 1 and 2 has placed reliance on the judgment passed in
Municipality, through CMO (Supra) in which the suit was filed to restrain the
municipality to recover the external development fees without giving notices
under Section 319 of the Municipalities Act, 1961 therefore, in that case, the
requirement of the notices was considered essential but the fact of the present case
is different as in the present case, no action under M.P. Municipalities Act has
been challenged. Similarly, another judgment relied by the learned counsel for the
respondent Manoj Kumar (Supra) is concerned the same is also relating to the suit
for damages on account of demolition of Hotel by municipal corporation in which
it is held that without notice suit was not maintainable, accordingly, the facts of
that case is totally different from the present case.

15. In view of the discussions, it is held that in the present case, there is no
requirement of notices under Section 80 (1) of the CPC or 319 of the
Municipalities Act, 1961 before filing of the suit, therefore, learned trial Court has
committed legal error in holding that the suit is not maintainable for want of the
aforesaid notices.

16.  Question no. 2 : Itis contended by learned counsel for the respondent nos.
1 and 2 that the suit was barred as the advance possession was given by the State
Government in the year 1983 to the Town Improvement Trust but in the case, there
is no evidence to prove the fact that the aforesaid so called transfer of possession,
which was taken on the paper, was taken place in the knowledge of the
appellant/plaintiff in absence of it this cannot be said that the suit of the
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appellant/plaintiff is time barred, therefore, learned trial Court has not committed
any error holding that the suit is within time.

17.  Question no. 3 :- Now next question is that whether the appellant/plaintiff
has established any title, interest over the suit property and learned trial Court has
committed error in dismissing the suit? According to the pleading of the
appellant/plaintiff, the suit land was given to the appellant/plaintiff for use as a
play ground by the order of the grant dated 20.9.1943. As per the pleading of the
appellant/plaintiff, the suit land was not given on lease or as a gift. So far
permission for lying fencing and to exchange some part of land with another land
of the respondent nos. 1 and 2 by Ex. P-37 is concerned, the same do not confer
any right of the appellant/plaintiff to the suit land. Apart from it, there is no
pleading with regard to grant of accrual of title to the suit land. The evidence laid
by the appellant/plaintiff by the statements of Abhay Kakre P.W. 1 and Krishna
Bohare P.W. 2 are related to use of the land and getting permission for fencing of
the land and exchange of some part of the land from respondent nos. 1 and 2 with
the permission of the Government and no document has been filed to prove the
fact that the appellant/plaintiff has got any title in the suit land, therefore, learned
trial Court has not committed any error in dismissing the suit for declaration of
title.

18.  Learned counsel appearing on behalf of the appellant/plaintiff has
submitted here that the suit land which was given by the CP and Berar Govt. under
The (Government) Grants Act, 1895 and on this grant, Provision of Transfer of
Property Act is not applicable and this grant can be cancelled only on the terms of
the grant and no action has been taken in the terms of the grant to cancel it,
therefore, the respondents/defendants cannot deprive the appellant/plaintiff to
use the suit land as a play ground and to that extent the appellant's suit should have
been decreed.

19. In the present case, on behalf of the respondents/defendants, no iota of
evidence or any document has been produced to establish the fact that the grant
was given on which terms. Neither the term has been pleaded nor any evidence
has been adduced to prove the terms in accordance with Evidence Act.

20. Learned counsel appearing on behalf of respondent nos. 1 and 2 has
further contended that in absence of specific pleadings and evidence with regard
to terms of grant, the term of the grant cannot be implemented in air and further
submitted that the grant came in purview of license and it was only for use of the
land for specific purpose without any premium or fee, therefore, it can be revoked
at any time by the M.P. State Government who is successor of erstwhile C.P. and
Berar Government and licensee has no right to claim injunction or possession
except the claim of compensation under Section 64 of the Indian Easement Act, if
the license was granted for consideration, at present case, this section is also not
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applicable, as no consideration has been paid for the license. Therefore, the
appellant/plaintiffhas no right to get any relief'in this case.

21. In the present case, the appellant/plaintiff has not pleaded the terms of the
grant and no evidence has been adduced to prove the term of the grant. In this
regard, it is said that the copy of the deed of the grant is available in the record of
the revenue court which was called by the learned trial Court during the trial and it
is also available in this court. But in view of'this court, the document which has not
been tendered in evidence cannot be considered as piece of evidence in the case
and no reliance can be placed here on such document which has not been tendered
in evidence. It is the duty of the appellant/plaintiff to plead and then prove it in
accordance with law, therefore, in this case, the appellant/plaintiff has failed to
prove the terms of the grant.

22. Undoubtedly, the grant was given under The (Government) Grants Act,
1895 and given by the CP and Berar Government as it is found to be proved by Ex.
P-28 which is a permission for fencing of the land given by the Commissioner,
Jabalpur. Therefore, it will be governed by the provision of the Act. The relevant
provision of The (Government) Grants Act, 1895 are Sections 2 and 3 which are as
under :-

2. Transfer of Property Act, 1882, not to apply to Government
grants.- Nothing in the Transfer of Property Act, 1882 (4 of 1882 ),
contained shall apply or be deemed ever to have applied to any
grants or other transfer of land or of any interest therein heretofore
made or hereafter to be made [by or on behalf of the [Government]]
to, or in favour of, any person whomsoever; but every such grant
and transfer shall be construed and take effect as if the said Act had
not been passed.

3. Government grants to take effect according to their tenor.- All
provisions, restrictions, conditions and limitations over contained
in any such grant or transfer as aforesaid shall be valid and take
effect according to their tenor, any rule of law, statute or enactment
ofthe Legislature to the contrary notwithstanding.

23. The aforesaid provision of the Section 2 made it clear that The Transfer of
Property Act will be non-applicable, on any grant made under the aforesaid
provision and Section 3 made it mandatory that grant will be governed by its term
despite of any thing in any other law.

24.  Asmentioned earlier that in this case no term of grant has been pleaded or
proved, therefore, the grant cannot be implemented as per its term, which is not
clear, therefore, the appellant's/plaintiffs claim on the basis of the so called terms
of grant is concerned the same is not justifiable.
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25. The grant given under Government Grant Act, 1895 given for use of suit
land as play ground without any consideration and fee, came in preview of
definition of license, as defined in Section 52 of the Indian Easement Act, 1882
and in absence of specific pleading and proof of the term of the grant, the aforesaid
license is revokable as per provision of Section 60 of Indian Easement Act and the
licensee has no right to claim relief of injunction against the granter, hence in view
of'this court, the appellant/plaintiffis not entitled to get any relief as claimed in the
suit or as claimed in the appeal.

26. In view of the aforesaid reasons, the learned trial Court has not committed
any legal error to reject the suit of the appellant/plaintiff with regard to the suit
land for the prayer as claimed in the plaint. Hence this appeal is dismissed.

27.  Consequently, the cost of the suit and this appeal be paid by the
appellant/plaintiff to the respondents/defendants and the decree be framed
accordingly.

Appeal dismissed

L.LL.R. [2019] M.P. 1726
APPELLATE CRIMINAL
Before Mr. Justice Rohit Arya
Cr.A. No. 833/2013 (Indore) decided on 3 January, 2019

ABDUL SATTAR ...Appellant
Vs.
STATE OF M.P. ...Respondent

A. Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Section 8/18(b) & 50(1) —Search & Seizure — Mandatory Requirement — Held —
In terms of Section 50(1), suspect was informed regarding existence of his
legal right to be searched before nearest gazetted officer or nearest
Magistrate — However, accused gave consent in writing to be searched by
raiding party and not by gazetted officer or Magistrate — Search and
recovery was in accordance with law — Signatures on documents not rebutted
by accused — Conviction and sentence maintained — Appeal partly allowed.

(Para 19 & 20)

@. e I9lEr v aTgardt yeref siferfaaw (1985 &7 61), €vT
8,/ 18(d) T 50(1) — aarei va wisdl — 3=siTgd 3rger — ififreiRa — e 50(1)
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darzfl o9 @ Sud faftre AfSrerR @) faem=ar © G5 ¥ SHery <) 78 off —
Jftg, e 9 BT < gRT ddrf =g faRaa 4 weafa & sk 7 &
IS ARSI srerar AfSg T & FHe — darefl gd sl fafr & srgaror
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A off — P a gRT SHEG] IR gxdERl T We 8] fHar a1 — qrafifg
Ud QUSTQ e HIIH & AT — 37dTel 3erd: Jo[X |

B. Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Sections 50(1), (2) & (3) — Search & Seizure — Mandatory Requirements —
Discussed and explained. (Para18)

o g 19 i gagard] geref s (1985 #7 61), &RIY
50(1), (2) @ (3) — Terrefl va wisdl — 3srg® 39ey — fadfada va wuse o 7 |

C. Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Section 8/18(b) — Sentence & Fine — Quantum — Held — In default of payment
of fine of Rs. 1 lacs, appellant has to undergo 2 years of rigorous
imprisonment — In view of the fact that, it is the first offence of appellant, 2
years rigorous imprisonment is reduced to 2 months rigorous imprisonment.

(Para 22)

TT. w@rge 9fer siv argardt yeref siferfaaw (1985 &7 61), €I”T
8,/ 18(dl) — qvsIcer 7 3refeve — arar — ffgiRa — ®. 1 a@ @ sefvs @
AraH & aafasa A, arfrareft #1 2 af $olR FRETE YA @ — 39 927 B
gfcTd wad gu & srdieneft &1 a8 o sy 2, 2 9 $oR IREN SI
HCTHY 2 A8 HoIR SR fHar 1ar |

Cases referred:

2014 Cr.L.J. 1756, Cr.A. No. 273/2007 decided on 27.04.2018 (Supreme
Court), (1999) 6 SCC 172, (2011) 1 SCC 609, (2000) 1 SCC 707, (2004) 2 SCC
56,(2004) 2 SCC 608, (1991) 4 SCC 139, (2000) 5 SCC 488, AIR 1958 SC 918,
(1989)2 SCC754,(2008) 1 SCC(Cri) 1.

Himanshu Thakur, for the appellant.
Rahul Sethi, P.P. for the respondent/State.

JUDGMENT

ROHIT ARYA, J. :- This appeal under Section 374 Cr.P.C. is directed
against the judgment dated 12.03.2013 passed in Special Sessions Trial
No.143/2006 (State of M.P., Vs. Abdul Sattar and another) by the Special Judge,
(N.D.P.S.) Mandsaur, District Mandsaur.

The trial Court has convicted the accused for the offence under section
8/18(b) of the Narcotic Drugs and Psychotropic Substances Act, 1985 (for short,
the Act, 1985") and sentenced to suffer 10 years rigorous imprisonment with fine
0fRs.1,00,000/- with default stipulation.

However, acquitted the co-accused, Sethi Rehman from the aforesaid
offence.
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The State has not preferred any appeal against aforesaid acquittal, hence
the said finding has attained finality.

2. As per prosecution case; on 16.10.2006 a secret information was received
by the then Assistant Sub Inspector, Chandrashekhar Upadhya (P.W.7) about
07.30 pm to the effect that appellant Sattar having possession of illegal opium
may go from Bajkhedi Phante to Sitamau through unpaved road (kachhi rasta) on
foot wherefrom by taking any kind of transportation shall go towards Ratlam to
deliver the said contraband to someone at Ratlam. On such information,
Roznamcha (exhibit P/1) was prepared and deputed two independent witnesses
alongwith police force by informing the details of information received therefor.
Since search has to be conducted immediately, absence of search warrant has been
prepared vide panchnama exhibit P/2 and to make arrangements for presence of
panch witnesses.

In compliance of section 42 of the Act, 1985, copies of exhibits P/1 and 2
were forwarded with a covering letter to the office of City Superintendent of
Police, Mandsaur.

The police raid party alongwith panch witnesses reached Bajkhedi Phante
Sitamau road and after waiting 2-3 hours, a person came from there. The Police
stopped him and inquired his name and address under the light of torch, thereafter
he has informed his name as; Sattar and carrying a bag. He was informed about the
secret information whereupon prepared panchnama in presence of the witnesses.
The accused was informed about existence of his right under section 50 of the
Act,1985 to be searched before a Magistrate or a gazetted officer vide exhibit P/3
and obtained his signature. He has given written consent to be searched in the
presence of the panch witnesses by the raid party vide exhibit P/4. He has given
written consent to be searched by the raid party vide exhibit P/5. After following
necessary formalities, the aforesaid bag was opened in which one bag of violet
color was kept, thereunder a blue color polythene was found with black thick
liquid. Upon weighing, it was found; opium 4 kilograms. Thereafter, the entire
quantity was seized The accused was arrested. FIR was registered. The
information of arrest of the accused was forwarded to the Special Judge,
Mandsaur [exhibits P/5 to P/12].

3. After completion of investigation, charge sheet was filed against the
accused persons before the concerned Court.

4. The trial Judge on the basis of the material placed on record framed
charge. The accused denied the charge and claimed to be tried.

5. The prosecution has examined as many as 8 witnesses and placed
exhibits; P/1 to P/35; the documents on record. The accused in his statement under
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section 313 Cr.P.C., has stated that he has been falsely implicated in the offence.
The accused has not examined any defence witness.

6. The trial Judge upon critical evaluation of the evidence and documents
placed on record, particularly; documents exhibits P/4, P/5, P/6, P/7, P/8, P/9,
P/10, P/11 & P/12 wherein in some of them, the accused has appended his
signature and also not denied his signature found charge proved against the
appellant. As aresult, convicted him and passed the sentence referred above.

7. While challenging the legality and sustainability of the impugned
judgment, learned counsel for the appellant has asserted that there is non-
compliance of Section 50 of the Act, 1985 and referring to Exhibit P/3 inter alia
contended that while the Seizure Officer informed the appellant of his right to be
searched before the nearest Gazetted Officer or the nearest Magistrate in
compliance of Section 50(1) of the Act but, as he was not produced either before
Magistrate or Gazetted Officer and further the option given to him to be searched
by raid party is in excess to the requirement of Section 50(1) of the Act, 1985.
Therefore, the alleged searched conducted by the raid party though consequent
upon the consent of the appellant vide Ex.P/4 and also Ex.P/5 stands vitiated.
Learned counsel relied upon two judgments of the Hon'ble Supreme Court in the
case of State of Rajasthan v. Parmanand & Anr. 2014 Cr.L.J. 1756 and Arif Khan
@ Agha Khan V. State of Uttarakhand passed in Criminal Appeal No.273/2007
decided on 27.04.2018 to contend that the search conducted in absence of the
Gazetted Officer or the Magistrate is illegal. Under the circumstances, conviction
based upon the sole reason of seizure of four kilograms opium from the
possession of the appellant cannot be sustained.

Learned counsel further contends that there is mis-appreciation of the
evidence on record and grave illegality while the trial Court relied upon the
testimony of the evidence led by cited witnesses, Ishqu (P.W.1) & Gudda alias
Sayyed (P.W.2); and the documents relied upon by the trial Court. He has
submitted that the appellant has been falsely roped in the case and there was no
cogent evidence to establish the ingredients of offence alleged against the
appellants. Under such circumstances, the trial Court erred in convicting the
appellant, hence, this appeal be allowed and the appellant be acquitted from the
charge.

8. An alternate submission has also been put-forth by the learned counsel
that the appellant is very poor and if this Court comes to the conclusion that the
appellant is guilty of the offence, as it is the first offence of the appellant, his
conviction and sentence may be maintained but, looking to the fact that there is no
other criminal case pending against him, the amount of fine may be reduced
suitably.
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9. Learned Public Prosecutor supported the impugned judgment and submits
that the conviction in question is well merited and considering the bulk quantity of
contraband from the appellant, the minimum sentence imposed by the trial Court
for the said offence deserve to be maintained and the fine may not be reduced as
sought for.

Learned counsel further contends that in this case the requirement of
Section 50 of the Act, 1985 has been strictly compiled with vide Exhibit P/3, the
appellant was informed of his right to be searched by the Gazetted Officer or the
Magistrate. The appellant vide Exhibit P/5 expressed his unwillingness to be
searched by the Gazetted Officer or the Magistrate, but has agreed to be searched
by the raid party. Learned counsel further submits that merely for the reason the
raid party has made the appellant aware at last in Ex.P/3 that he may also be
searched by the raid party, this by itself cannot be construed to be non-compliance
of section 50 of the Act, 1985. Learned counsel has distinguished the judgments
relied upon by learned counsel for the appellant with the contention that in the
case of State of Rajasthan (supra) that two accused persons namely; Surajmal and
Parmanand, respondent No.1 therein were allegedly found in possession of 9 Kg.
600 grams of opium. The raid party had informed only Surajmal of their rights to
be searched either by the Gazetted Officer or by the Magistrate and Surajmal had
given consent allegedly on behalf of Parmanand as well not to be searched by the
Gazetted Officer or the Magistrate but by raid party. Surajmal and Parmanand
both were convicted by the trial Court having been found in possession of opium
and sentenced for 10 years with fine of Rs.10.00 Lacs. However, the High Court
acquitted Parmanand on the premise that his consent was not obtained before
effecting search under Section 50, hence there was non-compliance of Section 50.
The Hon'ble Supreme Court on an appeal by the State of Rajasthan (supra) has
confirmed the judgment of the High Court with justification that there were no
separate communication of such right to Parmanand but, a common notice was
given to Surajmal respondent No.2 thereunder, and since it was only signed by
Surajmal. The Hon'ble Supreme Court referred to Constitutional Bench judgment
in the case of State of Punjab v. Baldev Singh (1999) 6 SCC 172 in the context of
strict compliance of Section 50 of the N.D.P.S. Act.

Learned counsel submits that in the instant case, undisputedly, appellant
the only person suspect of possession of 4 K.g. opium was informed of his right by
Ex.P/3 and upon his consent in writing, he was searched by the raid party. Hence,
the aforesaid judgments is of no help.

Learned Counsel before referring to judgment of Arif Khan (supra) has
read out judgments rendered by two constitutional Benches of Hon'ble Supreme
Court viz. Baldev Sinh vs. State of Punjab (1999) 6 SCC 172 and Vijaysinh
Chandubha Jadeja V. State of Gujarat (2011) 1 SCC 609 to lay emphasis on the
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authoritative interpretation of Sec.50 by two Benches of the Hon'ble Supreme
Court.

10.  Learned counsel submits that though the Constitutional Bench in Baldev
Singh's case (supra) ruled that strict compliance of Section 50 was held to be
mandatory, particularly; to apprise the person intended to be searched of his right
to be searched before the Gazetted Officer or the Magistrate, however, as there
was divergence opinions between two-sets of decisions of the Hon'ble Supreme
Court in Joseph Fernandez Vs. State of Goa (2000) 1 SCC 707, Prabha Shankar
Dubey Vs. State of M.P, (2004) 2 SCC 56 on one hand and on the other hand the
judgment in the case of Krishan Kanwar (Smt.) @ Thakuraeen Vs. State of
Rajasthan (2004) 2 SCC 608 with regard to dictum laid down by the Constitution
Bench in Baldev Singh's case (supra) on the question; "whether before conducting
search, the police officer (raid party) is merely required to ask the suspect if he
would like to be produced before the Magistrate or the gazetted officer for the
purpose of search or is a suspect required to be made aware of existence of his right
in that behalf under law." Under such circumstances, again the matter was placed
before the Constitution Bench to resolve the controversy. The Constitution Bench
in the case of Vijaysinh Chandubha Jadeja (supra), has ruled that it is imperative
on the part of the empowered officer to "inform" the person intended to be
searched of his right under section 50 of the Act, 1985 to be searched before the
gazetted officer or a Magistrate though there is no prescribed format or manner in
which such communication is to be made, nevertheless, it is mandatory that the
suspect is aware of his right to be searched before the gazetted officer or a
Magistrate. Therefore, strict compliance of the mandatory provision of section 50
of'the Act, 1985 is required, however, thereafter the suspect may or may not chose
to exercise the right provided to him under the said provision. The scope of
substantial compliance is 'neither borne out from any sub-sections of section 50 of
the Act, 1985 nor it is in consonance with the law laid down by the Hon'ble
Supreme Court in Baldev Singh's case (supra).

(Emphasis supplied)

11. Learned counsel further submits that both the Constitutional Benches of
the Hon'ble Supreme Court while extensively examining section 50 of the Act,
1985, particularly; sub-section (1) of section 50, Hon'ble Benches have not laid
down the law that even if the accused did not choose or accord his consent to be
searched before the gazetted officer or a Magistrate upon being apprised of
existence of the right in that behalf for the purpose of search, still the search
conducted by the raid party in the absence of the gazetted officer or a Magistrate is
illegal and rightly so, because section 50(1) of the Act, 1985 does not
contemplate so.
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12. While referring to judgment by a Bench of Hon'ble two judges in the case
of Arif Khan (@ Agha Khan (supra), learned counsel with full humility and respect
at his command submits that the judgment in the said case neither is in consonance
with section 50 of the Act, 1985 nor in line with the judgments of the aforesaid two
Constitutional Benches.

13. It is submitted that in the case of Arif Khan @ Agha Khan (supra) that
though the Hon'ble Bench has taken note of the aforesaid two Constitutional
Bench decisions in paragraph 23 of the judgment but, in paragraphs 25, 27 and 28
concluded that though the suspect was apprised of existence of his right for search
before the gazetted officer or a Magistrate and the suspect consented to be
searched by the police officer (raid party), absence of a Magistrate or gazetted
officer during search was not in conformity with the provisions of section 50 of the
Act, 1985. Resultantly, held that as the search was illegal, therefore, the trial
should vitiate and the appellant was acquitted.

14.  Learned counsel submits that the aforesaid judgment in the case of Arif
Khan (@ Agha Khan (supra) though purportedly rested on the dictum of the
Constitutional Benches but, is not in consonance thereto and independent of the
provisions of section 50 of the Act, 1985. The judgment is sub silentio inter alia
contending that Chapter V of the Act, 1985 deals with the procedure in the matter
of entry, search, seizure and arrest. Sections 41 and 42 defines the powers of a
Metropolitan Magistrate or a Magistrate of the first class or any Magistrate of the
second class specially empowered by the State Government to issue warrant for
the arrest of any person whom he has reason to believe to have committed any
offence punishable under this Act for the search. .....

Sections 43 and 44 deals with power of entry, search, seizure and arrest
in offences relating to coca plant, opium poppy and cannabis plant with competent
authorization by the raid party is legal and proper. Of course, subject to conditions
stipulated under section 50 whereunder the person to be searched is given the
option of his existing right to be produced before the Magistrate or the nearest
gazetted officer for search. But, if he does not consent to be produced before the
Magistrate or a nearest gazetted officer and consents to be searched by the police
raid party, such search and/or seizure cannot be faulted for the reason that the
Magistrate or the gazetted officer is not present at the time of search.

To bolster his submission, he has relied upon the judgments of the Hon'ble
Supreme Court in the case of State of U.P, and another Vs. Synthetics and
Chemicals Ltd., and another (1991) 4 SCC 139 and Arnit Das Vs. State of Bihar
(2000) 5 SCC 488.

Since, the judgment of the Hon'ble Supreme Court in the case of Arif
Khan @ Agha Khan (Supra), the provisions of sections 41, 42, 43 and 50 of the
Act, 1985 have not been dealt with instead only refers to the Constitution Bench
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judgment in Vijaysinh Chandubha Jadeja (supra) as indicated in paragraph 27 of
the judgment, the reasons reiterated in paragraph 28 thereof are not in conformity
with the law laid in the cited judgment; Vijaysinh Chandubha Jadeja (supra)
wherein the Hon'ble Supreme Court confined its dictum on the scope and meaning
of the words "if a person to be searched so requires" and did not lay down the law
that search and seizure by the police raid party upon a person shall be illegal if such
a person despite having been made aware of existence of his right to be searched
before the gazetted officer or a nearest Magistrate for search and seizure has
declined to be produced and thereafter consented to be searched by the raid party.
As such, the judgment of the Hon'ble Supreme Court in the case of Arif Khan @
Agha Khan (Supra) is not preceded by discussion of law and interpretation of the
provisions of section 50 of the Act, 1985 and is not in consonance with the dictum
ofthe Constitution Bench in Vijaysinh Chandubha Jadeja (supra)'s case.

Learned counsel relied upon the judgment of the Hon'ble Supreme Court
referred to and relied upon in the case of Arnit Das (Supra) as regards the meaning,
scope, law laid down under Article 141 of the Constitution of India wherein the
doctrine of per incurium and sub silentio have been explained; the exception to the
rule of precedent in the case of Synmthetics and Chemicals Ltd., and
another(Supra); Paragraph 41 of the judgment reads as under:

"40. Does this principle extend and apply to a conclusion of
law, Which was neither raised nor preceded by any
consideration. In other words can such conclusions be
considered as declaration of law? Here again the English
Courts and jurists have carved out an exception to the rule of
precedents. It has been explained as rule of sub-silentio. A
decision passed sub-silentio, in the technical sense that has
come to be attached to that phrase, when the particular' point
of law involved in the decision is not perceived by the Court
or present to its mind' (Salmond on jurisprudence 12th
Edition). In Lancaster Motor Company (London) Ltd. V.
Bremith Ltd., [1941] IKB 675 the Court did not feel bound
by earlier decision as it was rendered 'without any
argument, without reference to the crucial words of the rule
and without any citation of the authority'. It was approved
by this Court in Municipal Corporation of Delhi V. Gurmam
Kaur, [1989] 1 SCC 101. The Bench held that, 'precedents
sub-silentio and without argument are of no moment'. The
Courts thus have taken recourse to this principle for
relieving from injustice perpetrated by unjust precedents. A
decision which is not express and is not founded on reasons
nor it proceeds on consideration of issue cannot be deemed
to be a law declared to have a binding effect as is
contemplated by Article 141. Uniformity and consistency
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are core of judicial discipline. But that which escapes in the
judgment without any occasion is not ratio decedendi. In
Shama Rao Vs. State of Pondicherry,, AIR 1967 SC 1480 it
was observed, 'it is trite to say that a decision is binding not
because of its conclusions but in regard to its ratio and the
principles, laid down therein'. Any declaration or
conclusion arrived without application of mind or preceded
without any reason cannot be deemed to be declaration of
law or authority of a general nature binding as a precedent.
Restraint in dissenting or overruling is for sake of stability
and uniformity but rigidity beyond reasonable limits is
inimical to the growth of law."

Learned counsel referred to the doctrine stare decisis as explained in
Corpus Juris Secundum, page 302 as under:

"Under the stare decisis rule, a principle of law which has
become settled by a series of decisions generally is binding
on the courts and should be followed in similar cases. This
rule is based on expediency and and public policy, and,
although generally it should be strictly adhered to by the
courts it is not universally applicable."

The learned counsel also refers to the doctrine of stare decisis reiterated by
the Hon'ble Supreme Court in the case of Maktul Vs. Ms. Manbhari and others,
AIR 1958 SC918.

The doctrine of judicial precedent has been considered in the realm of
judicial system in India by the Hon'ble Supreme Court in the case of Union of
India and another Vs. Raghubir Singh (Dead) by L.Rs., etc., (1989) 2 SCC 754 and
observed in paragraphs 8,9 and 15 as under:

"8. Taking note of the hierarchical character of the judicial
system in India, it is of paramount importance that the law
declared by this Court should be certain, clear and
consistent. It is commonly known that most decisions of the
courts are of significance not merely because they consti-
tute an adjudication on the rights of the parties and re- solve
the dispute between them, but also because in doing so they
embody a declaration of law operating as a binding
principle in future cases. In this latter aspect lies their
particular value in developing the jurisprudence of the law.

9. The doctrine of binding precedent has the merit of
promoting a certainty and consistency in judicial decisions,
and enables an organic development of the law, besides
providing assurance to the individual as to the consequence
of transaction forming part of his daily affairs. And,
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therefore, the need for a clear and consistent enunciation of
legal principle in the decisions of a Court.

15. The question then is not whether the Supreme Court is
bound by its own previous decisions. It is not. The question
is under what circumstances and within what limits and in
what manner should the highest Court over-turn its own
pronouncements.

At this stage, learned counsel relied upon the Constitution Bench
judgment of the Hon'ble Supreme Court in Vijaysinh Chandubha Jadeja (supra)
wherein laid down the law under Article 141 of the Constitution of India and ruled
in paragraphs 31 and 32 as under:

"31. We are of the opinion that the concept of "substantial
compliance" with the requirement of Section 50 of the
NDPS Act introduced and read into the mandate of the said
Section in Joseph Fernandez (supra) and Prabha
Shankar Dubey (supra) is neither borne out from the
language of sub-section (1) of Section 50 nor it is in
consonance with the dictum laid down in Baldev Singh's
case (supra). Needless to add that the question whether or
not the procedure prescribed has been followed and the
requirement of Section 50 had been met, is a matter of trial.
It would neither be possible nor feasible to lay down any
absolute formula in that behalf.

32. We also feel that though Section 50 gives an option to
the empowered officer to take such person (suspect) either
before the nearest gazetted officer or the Magistrate
but in order to impart authenticity, transparency and
creditworthiness to the entire proceedings, in the first
instance, an endeavour should be to produce the suspect
before the nearest Magistrate, who enjoys more confidence
of the common man compared to any other officer. It would
not only add legitimacy to the search proceedings, it may
verily strengthen the prosecution as well."

(Emphasis supplied)

Learned counsel also submits that the aforesaid observations in
paragraph 32 of the judgment dated October 29, 2010 are suggestive or directive
innature nevertheless, prospective.

15. Turning to merits of the case, it is submitted that vide exhibit P/3, the
accused was apprised of his right to be searched before the nearest gazetted officer
or a nearest Magistrate and he had signed the said memo as an acknowledgment of
the communication. Thereafter, he had given written consent (exhibit P/5) to be
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searched by the raid party. Under such circumstances, there was strict compliance
of'section 50(1) of the Act, 1985. During trial, nothing is placed on record to belie
the existence and veracity of exhibits P/3 and P/5. Applying the ratio decidendi of
the Constitutional Benches, no fault can be found with the search of the suspect
and the consequent recovery from his possession and seizure of the contraband
resulting in his conviction as detailed above. Therefore, no interference is
warranted in the impugned judgment.

16. Heard.
17. Before adverting to the rival contentions, it is expedient to quote section
50 ofthe Act, 1985.

50. Conditions under which search of persons shall be
conducted.—(1) When any officer duly authorised under
section 42 is about to search any person under the provisions
of section 41, section 42 or section 43, he shall, if such
person so requires, take such person without unnecessary
delay to nearest Gazetted Officer of any of the departments
mentioned in section 42 or to the nearest Magistrate.

(2) Ifsuchrequisition is made, the officer may detain the
person until he can bring him before the Gazetted Officer or
the Magistrate referred to in sub-section (1).

(3) The Gazetted Officer or the Magistrate before whom
any such person is brought shall, if he sees no reasonable
ground for search, forthwith discharge the person but
otherwise shall direct that search be made.

(4) No female shall be searched by anyone excepting a
female.

(5) When an officer duly authorised under section 42 has
reason to believe that it is not possible to take the person to
be searched to the nearest Gazetted Officer or Magistrate
without the possibility of the person to be searched parting
with possession of any narcotic drug or psychotropic
substance, or controlled substance or article or document,
he may, instead of taking such person to the nearest
Gazetted Officer or Magistrate, proceed to search the
person as provided under sectionl00 of the Code of
Criminal Procedure, 1973 (2 0f 1974).

(6) After a search is conducted under sub-section (5),
the officer shall record the reasons for such belief which
necessitated such search and within seventy-two hours
send a copy thereof to his immediate official superior."

(Emphasis supplied)
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18. In Vijaysinh Chandubha Jadeja (supra), the Constitution Bench while
examining the scope and ambit of the expression "if the person to be searched so
requires” as figuring in sub-section (1) of the section 50, has after quoting section
50 in paragraph 18 has explained and reiterated the same in paragraphs 19 and 20
quoted below:

"19. .Sub-section (1) of the said Section provides that when
the empowered officer is about to search any suspected
person, he shall, if the person to be searched so requires,
take him to the nearest gazetted officer or the Magistrate for
the purpose. Under sub-section (2), it is laid down that if
such request is made by the suspected person, the officer
who is to take the search, may detain the suspect until he
can be brought before such gazetted officer or the
Magistrate. It is manifest that if the suspect expresses the
desire to be taken to the gazetted officer or the Magistrate,
the empowered officer is restrained from effecting the
search of the person concerned. He can only detain the
suspect for being produced before the gazetted officer or
the Magistrate, as the case may be. Sub- section (3) lays
down that when the person to be searched is brought before
such gazetted officer or the Magistrate and such gazetted
officer or the Magistrate finds that there are no reasonable
grounds for search, he shall forthwith discharge the person
to be searched, otherwise he shall direct the search to be
made.

20. The mandate of Section 50 is precise and clear, viz. if
the person intended to be searched expresses to the
authorised officer his desire to be taken to the nearest
gazetted officer or the Magistrate, he cannot be searched till
the gazetted officer or the Magistrate, as the case may be,
directs the authorised officer to do so."

(Emphasis supplied)

A bare reading of the provisions of section 50 as quoted above and
reiteration of sub-sections (1), (2) & (3) of section 50 of the Act, 1985, the
Constitution Bench do not suggest that section 50 contemplates that even if the
suspect did not accord consent to be taken before a Magistrate or gazetted officer
for the purpose of search upon being apprised of existence of such right to him,
still if search is conducted though by duly authorized officer under section 42 of
the Act, 1985 in absence of gazetted officer of a Magistrate search so conducted
shall be rendered illegal rendering the trial based upon such seizure vitiated by
error of law.
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In the contest of the object and ambit of sub-sections (5) and (6) added by
amending Act No.9 of 2001 with effect from 02-10-2001, the Hon'ble
Constitution Bench has held as under:

"25..As noted above, sub-sections (5) and (6) were inserted in
Section 50 by Act 9 of 2001. It is pertinent to note that although by
the insertion of the said two sub-sections, the rigour of strict
procedural requirement is sought to be diluted under the
circumstances mentioned in the sub- sections, viz. when the
authorised officer has reason to believe that any delay in search of
the person is fraught with the possibility of the person to be
searched parting with possession of any narcotic drug or
psychotropic substance etc., or article or document, he may
proceed to search the person instead of taking him to the nearest
gazetted officer or Magistrate. However, even in such cases a
safeguard against any arbitrary use of power has been provided
under sub-section (6). Under the said sub-section, the empowered
officer is obliged to send a copy of the reasons, so recorded, to his
immediate official superior within seventy two hours of the
search. In our opinion, the insertion of these two sub-sections
does not obliterates the mandate of sub-section (1) of Section 50
to inform the person, to be searched, of his right to be taken before
a gazetted officer or a Magistrate."

The Hon'ble Bench further observed that in Baldev Singh case (supra), the
Constitution Bench did not decide in absolute terms the question whether section
50 of the NDPS Act was directory or mandatory though it was held that provisions
of sub-section (1) of section 50 makes it imperative for the empowered officer to
"inform" the suspect concerned about the existence of his right that if he so
requires, he shall be searched before a gazetted officer or a Magistrate. Failure to
"inform" the suspect about the existence of his said right would cause prejudice to
him. In case, he opts for, failure to conduct his search before a gazetted officer ora
Magistrate, may not vitiate the trial but would render the recovery of the illicit
article suspect and vitiate the conviction and sentence of an accused, where the
conviction has been recorded only on the basis of the possession of the illicit
article, recovered from the person during a search conducted in violation of the
provisions of section 50 of the NDPS Act. But, as in the said case, it was held to be
mandatory that the suspect was made aware of existence of his right to be
searched before the gazetted officer or a Magistrate, if so required by him.

19.  Now turning to the facts of the case, the suspect was informed as regards
existence of his legal right to be searched before the nearest gazetted officer or a
nearest Magistrate in terms of Section 50(1) of the Act, 1985 vide exhibit P/3.
However, he has given consent in writing to be searched by the raiding party and
not by the gazetted officer or a Magistrate vide exhibit P/5. Under such
circumstances, it has been rightly held by the trial Court that search and recovery
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of the contraband from possession of the accused/appellant was in accordance
with law. This Court sees no reason to interfere with the same, as the same is held
to be in consonance with the dictum laid down by the Hon'ble Supreme Court in
the case of Vijaysinh Chandubha Jadeja (supra).

20. The trial Court has meticulously analyzed evidence of each and every
witness so also the documents placed on record, exhibits P/1 to P/12; particularly;
exhibits P/3, P/4, P/5, P/6 to P/13 wherein the signatures have been appended by
the accused but, not rebutted and huge quantity of contraband substance seized
from his possession, there appears to be no lacunae in observing the provisions of
the Act, 1985. Further, P.W.7 Chandrasekhar Upadhaya the then Assistant Sub-
Inspector has proved the exhibits, particularly; the procedure followed in search
and preparation of panchnama as well as discussed in various paragraphs of the
judgment. There is no scope to discredit the testimony of P.W.7 and other cited
witnesses as sought to be impinged by learned counsel for the appellant. The trial
Judge while appreciating the evidence has followed the principles of law laid
down in various judgments by the Hon'ble Supreme Court and reached
conclusion for convicting the appellant and imposed the minimum sentence of ten
years to the appellant. Hence, in the opinion of this Court, the conviction and
sentence deserve to be and is hereby maintained.

21.  Now considered the alternate prayer.

22.  The conviction and sentence of the appellant under section 8/18(b) is
hereby maintained. The fine amount of Rs.1,00,000/-(Rupees one lakh only) is
also upheld. In the obtaining facts and circumstances of the case coupled with the
fact that it is the first offence of the appellant, in default of payment of fine, the
appellant has to undergo two years rigorous imprisonment is reduced to rigorous
imprisonment for two months /Shantilal Vs. State of M.P., (2008) 1 SCC (Cr1) 1].

23. Consequently, the appeals is allowed to that extent only as indicated
hereinabove.

24. The Registry is directed to send a copy of this judgment immediately to
the Trial Court for necessary compliance.

Appeal partly allowed
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L.L.R. [2019] M.P. 1740 (DB)
APPELLATE CRIMINAL
Before Mr. Justice Sujoy Paul & Mr. Justice B.K. Shrivastava
Cr.A. No. 799/1994 (Jabalpur) decided on 4 July, 2019

REVATIBAI & ors. ...Appellants
Vs.
STATE OF M.P. ...Respondent

A.  Penal Code (45 0of 1860), Sections 302/34, 304-B/34, 498-A & 201
and Criminal Procedure Code, 1973 (2 of 1974), Section 313 — Appreciation of
Evidence — Incriminating Circumstances — Explanation — Held — Wife died in
matrimonial home in abnormal circumstances where several injuries were
found on her body — Incriminating circumstances brought to notice of
appellants during examination u/S 313 Cr.P.C. but no explanation by them
regarding multiple injuries and cause of death — Letters written by deceased
to her parents within a week before her death, duly proved, which had a clear
mention of cruelty for dowry demands — Cruelty soon before death
established — Necessary ingredients of the offences available against
appellants —Appellants rightly convicted —Appeal dismissed.

(Paras 33, 38, 39, 42 & 43)

& QUS Hledl (1860 &7 45), €TIRTV 302 /34, 304—d1,/34, 498—T T 201
Uq 3US Hiar dledl, 1973 (1974 &7 2), &IRT 313 — WI& &I Yol b+ — 3UNTEN
A wwr arel aRReIfar — wediaeor — sfifgiRa — o=l @) 4] srac
frara 9 srm=1 aRRefial 9 g8, Sigl SUe IR wR eFd 41 urg s off —
TUE. B gRT 313 B A d &0 S IR URTe H BE arell yRRefoRn,
i & ea = 4 18 S Uk 3P dicl 9T Y b SR b He" A
ITd gRT Bl WTHRT T — YfadT gRI, I Y Yd P A«ie d Hav
s ATAT-far &1 fod R uF, 9Ra, w9 4 9ifdd gu foad <o @1 9T @
oY 3T T T Ieald o — Y & JId Ugal Hxar wfia — srdfiareffiror &
foeg RN @ IMavIS Heh Sude — Irdareftr Sfua wu @ qhufRig —
rdied @i |

B.  Penal Code (45 of 1860), Section 304-B/34 & 498-A and Dowry
Prohibition Act (28 of 1961), Section 2 — Definition of “Dowry” — Held —
Appellants failed establish that demand of money was because of husband's
unemployment or for starting new business — Such demand of money which
has connection with marriage is squarely covered within definition of
“Dowry”. (Para36)

@ QUS fedr (1860 ®T 45), €IRT 304—d1,/34 T 498—T Ud Gaol
gfaser siferfaraw (1961 @1 28), €T 2 — “geor”  gRameT — AftafeiRa —
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rfyerreffiror a7 Terfid &1 A fawd @ fo 30 @) |17 ufq &) SR @
PRI IAAAT 9IT RAR ARA B vq DI T3 ofl — T9 &1 Iaad AT foraaT
faarz 9@ "eg 2, yofa: “<@9r” @) uRarsm & Haw sl 2 |

C. Criminal Procedure Code, 1973 (2 of 1974), Section 164 —
Statement of Doctor — Credibility — Held — Statement of Doctor as witness
cannot be discredited on the ground that it is not accordance with opinion
expressed in books of medical jurisprudence — Moreso when relevant
passage of book was not brought to notice of the doctor during deposition —
Conviction on this ground is not legally sustainable. (Para16)

7. QUS JIHAT "ledl, 1973 (1974 BT 2), €T 164 — [AldcaE BT BT
— favaaar — affaeaiRa — el & wu § fafdcas & AT IR 39 AR
R sifqgara T8 fHar o wear & Iz fafecia fatrma &) gwel o
AT 9d ITIER 81 © — Y81 db (& o9 AR & IRF &b ST AT
391 fafercas & sar9 § T8 T AT o7 — 39 MR R iRty fafsres wu 9@
BIIH X ST 95 7L 2 |

D.  Evidence Act (1 of 1872), Section 106 — Burden of Proof— Held —
Fact which is specially within knowledge of any person, burden of proving
that fact is upon him/them — Burden to establish those facts is on the person
concerned and if he fails to establish or explain those facts, an adverse
inference of fact may arise against him and it becomes an additional link in
the chain of circumstances to make it complete. (Para23)

g ey AT (1872 &7 1), €IRT 106 — AT HT HIY — AAfreiRa
— q29 ol f& faely ©u 4 fodl aafda & S99 A 2, S9 a2 &) ifdd &= &1
AR 39 /39 Afad U BIdT & — S a2l &I AT s+ BT AR Hefera aafa
R EIdT 8 U4 Ife 98 S a2t & wIfid B 3rerdT e &) ¥ faher YEdr 8,
dal Sua faeg a9 &1 yfagd ey I 8 a@ar @ aon uRReafaar
Gl Bl YUl R & 17 I8 Ua AfARed ST 97 Wl & |

E. EvidenceAct (1 of 1872), Section 113-A & 113-B — Presumption —
Burden of Proof— Held — Apex Court concluded that Section 113-A confers a
discretion on a Court to draw presumption in case of suicide whereas Section
113-B mandatorily requires the Court to draw an adverse inference
presuming guilt of accused in a case of dowry death — Once initial burden is
discharged by prosecution, deemed presumption arises — Burden/onus
would then be shifted on accused to rebut that deemed presumption of guilt
to prove his innocence. (Para40)

S ey AEIT (1872 &7 1), €T 113—Y T 113—d — SYEIRT —
wqd &1 w1 — AffEiRa — waiea <Ay 1 fFrasifa fear 2 e arr 113—¢
TATAI b1 THEAT D IHIT A IULRYT B BT fIABIISR g ol 8
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SI4fd ©RT 113—4] IATAUD ©U A ARATAT A T ol 81 D YD YR H g a
31 AT SuaTRT ®vd gY U ufdad e fdre @) smiar adl 2 —
AT §RT U IR URMNS AR BT SFE 8 o1, [9st S 3 USRI
IO~ Bidl @ — I feifdar &1 arfsd o1 & foag 3 998t o9 9 S«
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JUDGMENT

The Judgment of the Court was delivered by

SuJOY PAUL, J. :- This criminal appeal filed under Section 374(2) of the Code of
Criminal Procedure(Cr.P.C.) is directed against the judgment dated 07.07.1994
passed in Sessions Trial No0.145/1993 by learned First Additional Sessions Judge,
Shahdol. The particulars of the offences and sentence imposed upon the
appellants are as under:

CONVICTION SENTENCE
U/s302/341PC Imprisonment for life and fine of
Rs.100/-. In default S.I. for one month.
U/s 304-B/341PC RI for 10 years and the fine of Rs.100/-.
In default SI for one month.
U/s498A1PC RIfor 3 years and fine of Rs.100/-. In
default SI for one month.
U/s201IPC RIfor 3 years and fine of Rs.100/-. In
default SI for one month.
AppellantNo.2 RI for 2 years and fine of Rs.100/-.
Ramdayal is also convicted In default SI for one month.
U/s203IPC

The substantive sentences were directed to run concurrently.
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2. Draped in brevity, the case of prosecution is that in the year 1990, marriage
of deceased Uma Bai was solemnized with accused Shankardayal (appellant
No.3). Uma Bai had studied upto Class IV. After marriage, she remained in the
house of in-laws for about six months and; thereafter, whenever she came to her
parental house, she informed that her mother-in-law does not provide her food and
water. They do not permit her to meet her husband Shankardayal and made her to
sleep outside the house. The mother-in-law and brother-in-law used to assault her.
Ramdayal (appellant No.2) twice visited the parents of Uma Bai and demanded
Rs.25,000/- on the pretext that he does not have any source of livelihood.
Shankardayal once visited in-laws house and demanded certain materials. Around
one and half year before the date of incident, Uma Bai was taken to her parental
house by mother-in-law Revatibai because of demand of money was not fulfilled
by the parents of Uma Bai. The altercations during this visit were heard by
neighbourer Domari Kumhar and Patia Kumhar. They also noticed the burning
marks on the face of Uma Bai.

3. Uma Bai informed her parents that all the accused used to beat her for
demand of money. They called her insane, made to sit in front of "Lobhan Dhuni".
She was not permitted even to meet with the neighbourers. The father-in-law of
Uma Bai, died after the marriage. After getting this information of death, brother
of Uma Bai, Harkishan had taken Uma Bai to her in-laws' house alongwith one
Gendlal. Uma Bai informed Gendlal also about the demand of Rs.25,000/- by
accused persons and their act of beating as stated hereinabove. Revatibai
demanded Rs.25,000/- in front of Harkishan and stated that if he is not ready with
the said amount, he may take back Uma Bai to her parental house. Upon receiving
assurance from Harkishan that demanded amount shall be paid before the festival
of Rakshabandhan, accused persons permitted Uma Bai to stay with them. Uma
Bai died on 20.07.1993. Her body was found hanging with a sari/dhoti. Revatibai
called Ramdayal and neighbourers. Accused Shankardayal on the said date went
to Garasarai at around 8.00 a.m. Ramdayal informed Police Station, Karanpathar
about the incident of hanging of Uma Bai. In turn, marg intimation Exhibit P/1
was recorded. Sub Inspector Saleem Tigga (PW/16) visited the spot on the same
date and; in the presence of witnesses, the dead body of Uma Bai was removed
from hanging position and was taken for medical examination. Upon receiving
information, brother of Uma Bai, Govind Prasad Chouksey(PW/5) lodged a
written report dated 23.07.1993 to Police Station Incharge Benibari. After
recording statements of witnesses under Section 174 on 29.07.1993, Crime
No.42/93 was registered alleging offences under Section 302/201 IPC against the
accused persons. As per prosecution story, Uma Bai sent two letters from in-laws
house to parental house. Accused Ramdayal also wrote a letter to his in-laws.
These three letters were seized from Ramkishan by police on 13.08.1993. The
accused persons were arrested. The viscera of deceased was sent for chemical
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examination. After completion of investigation, charge-sheet was filed in the
Court of Judicial Magistrate First Class, Rajendragram and; in turn, it was
committed to the Court of Session for trial.

4. The accused persons abjured the guilt. In their statements recorded under
Section 313 Cr.P.C., they denied the allegations and story of prosecution and
stated that Uma Bai was under pretbadha’/ influence of evil spirits. After her
treatment, she was sent to her parental house. She remained there for five-six
months. After receiving information of death of her father-in-law, she came back
to husband's house. On the date of incident, Revatibai was attending a function at
neighbour Kunjbihari's house. Since Uma Bai was unwell, she did not go to attend
the said function. When Revatibai came back at around 1:00 p.m. from
Kunjbihari's house, she found Uma Bai was hanging in one room of the house. She
shouted and called the villagers. Appellant Ramdayal was in the house and
Shankardayal was in Garasarai.

5. The Court below framed five questions which required determination and
answered the same against the appellants. The appellants were held guilty of
offences mentioned herein above.

6. Shri S.C. Datt, learned senior counsel for the appellants submits that
marriage of Uma Bai had taken place in the year 1990. The date of incident is
20.07.1993. The FIR was registered on 29.07.1993. The first contention of Shri
Datt is that the court below has erred in holding that appellants are guilty under
Section 302 IPC. By taking this Court to the statement of PW/8 Dr. Premkumar
Mabhor, it is argued that the expert witness clearly deposed that reason of death of
Uma Bai cannot be stated with certainty.

7. The Court below relied upon a book namely; '"Medical Jurisprudence and
Toxicology' and on the strength of this book opined that appellants are guilty of
offence under Section 302 IPC. The appellants urged that in view of specific
medical evidence, passage from the book of Medical Jurisprudence could not
have been a reason to convict the appellants. Reliance is placed on AIR 1957 SC
589 (Bhagwan Das and another vs. State of Rajasthan).

8. The argument of appellants is also based on 'Modi's Jurisprudence' (25"
Edition) wherein the learned author has mentioned about the symptoms of
strangulation other than hanging. The aspect of ligature mark on the neck in cases
of hanging. Lyon's Medical Jurisprudence (10" Edition page 358) was relied upon
to urge that normally in cases of strangulation, three aspects viz. (i) ligature mark;
(i1) fingers or (ii1) bansjoda (a pair of stick) are found. In the instant case, none of
these three were found on the person of deceased Uma Bai. A chart mentioned at
page 510 of Modi's Jurisprudence (Supra) is referred wherein the symptoms
of hanging and strangulation are mentioned in juxtaposition. In the statement of
PW/8, it was mentioned that on the cheek of deceased, saliva was found flowing.
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It is urged that it is one of the symptom of hanging. Ancillary argument of learned
senior counsel is that relevant passage of medical jurisprudence was not put to the
Doctor (PW/8) during cross-examination, nor this was put by the Court by
exercising powers under Section 165 of the Evidence Act. Thus, in view of any
specific deposition by the doctor, the offence under Section 302 could not be
established. The findings of court below are based on conjectures and surmises
and not on the evidence on record. Thus, as per the appellants, findings in relation
to offence under Section 302 of IPC must be interfered with.

9. The next attack of Shri S.C. Datt, learned senior counsel is on the findings
of court below whereby offence under Section 304-B of IPC was found to be
proved. By taking this Court to the said provision, it is submitted that unless the
death is shown to be an unnatural death, the provision is not attracted. Reliance is
placed on AIR 1991 SC 1142 (Akula Ravinder and others vs. State of Andhra
Pradesh). The charges framed by the Court below were relied upon to submit that
said charges could not be established by prosecution beyond reasonable doubt.
Coming back to the language employed in Section 304-B IPC, it is submitted that
prosecution has miserably failed to establish that soon before the death of Uma
Bai, she was subjected to cruelty or harassment by her husband or relatives of her
husband. Similarly, the prosecution could not establish any live link between
cruelty/harassment and demand of dowry. Learned senior counsel submits that
necessary ingredients for attracting Section 304-B are totally missing. No cruelty
caused to deceased soon before her death in relation to any demand of dowry
could not be established. AIR 2006 SC 680 (Harjit Singh vs. State of Punjab) is
relied upon for this purpose.

10.  Furthermore, it is argued that statement of brother of deceased PW/3 is
vague in nature. It could not be established that demand of money falls within the
ambit of 'dowry'. The deceased admittedly stayed in her parents' house for about
one and half years. The other prosecution witness PW/4's deposition could not
establish that alleged demand was made soon before the death of Uma Bai. The
delay in recording the statement under Section 161 Cr.P.C. (9 days) is fatal.
Statement of PW/5 (Brother of deceased) was relied upon in juxtaposition to the
statement recorded under Section 161 Cr.P.C. to bolster the argument that there
exists a material contradiction in the statements. This witness has improved a lot
while deposing before the court. PW/6 (brother of accused) could not establish
whether demand of money will fall within the ambit of 'dowry'. This statement
shows that money was demanded for employment/business. Thus, this demand is
not covered in the definition of 'dowry' and therefore Section 304-B IPC cannot be
pressed into service. AIR 2007 SC 763 (Appasaheb and another vs. State of
Maharashtra) was referred for this purpose. Learned senior counsel has taken
pains to take this Court to the statements of PW/7, PW/11, PW/13 (Constable) and
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PW/15 Makhanlal. The argument advanced is that on the basis of these
statements, neither offence under Section 302 nor under Section 304B could be
established. PW/16 stated that while hanging, the head of Uma Bai was tilted
towards left side. This is also one of the symptoms in cases of hanging.

11. The vague and general allegations cannot be reason to hold the appellants
as guilty. The alleged demand of Rs.25,000/-, by no stretch of imagination, is
covered under Section 304-B. 2015 (5) SCC 201 (Major Singh and another vs.
State of Punjab) was relied upon to contend that when such amount is demanded
for opening shop, it does not attract 304-B IPC. 2015 (3) SCC 724 (Sher Singh vs.
state of Haryana) was relied upon to show the requirements to attract Section 304-
B and Section 113A and B of the Indian Evidence Act, 1972. Shri Datt urged that
intimation given to the parents or to police by DW/1 that Uma Bai committed
suicide cannot be used as substantive peace of evidence in view of AIR 1957 SC
366 (Nisar Ali vs. State of U.P.. Shri Datt in support of his arguments also relied
upon 2004 (10) SCC 570 (State of M.P. vs. Sanjay Rai) and 2013 (3) SCC 684
(Vipin Jaiswal vs. State of Andhra Pradesh,).

12.  Tosumup,itis urged that the necessary ingredients of 'cruelty’, 'demand of
dowry', and element of 'soon before death' etc. could not be established beyond
reasonable doubt. The demand of dowry must have a clear nexus with the
marriage. On the basis of general allegations and without attributing any specific
act, the appellants cannot be held guilty.

13. Per contra, Shri Vrindawan Tiwari, learned Government Advocate relied
upon Exhibit P/1, the intimation given to parents by brother-in-law of deceased on
20.07.1993. It is submitted that the information itself shows that reason of death
was shown to be suicide by Uma Bai which shows that it was an unnatural death.
The other defence witnesses also deposed the same before the Court and therefore
it was rightly held by the Court below that the death of Uma Bai was otherwise
than the normal circumstances and within seven years of her marriage. The letters
of deceased Exhibit P/5 and Exhibit P/6 make it clear the demand of dowry and
cruelty shown was soon before the death of Uma Bai. Indisputably, Uma Bai died
in the house of appellants. In their statements recorded under Section 313 Cr.P.C.,
the appellants have not chosen to state the reason of death. This is an important
circumstance against the appellants. Section 113-B of Evidence Act creates a
fiction against the appellants in a matter of this nature. The Court below has
passed the judgment after thorough scrutiny and appreciation of evidence. No
interference is required on this well reasoned judgment.

14.  No other point is pressed by learned counsel for the parties.

15.  Wehave heard the learned counsel for the parties at length and perused the
record.
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16.  The first limb of argument of Shri Datt was that the operative reason for
holding the appellants as guilty is based on a passage from a book of medical
jurisprudence. The opinion expressed in the book cannot become basis for
holding the appellants as guilty under section 302 of IPC. Moreso, when relevant
passage of the book was not brought to the notice of the Doctor while deposing the
statement. We find substance in this argument to the extent that statement of a
witness cannot be discredited on the ground that it is not in accordance with
opinion expressed in the books. In Bhagwan Das (supra), the Apex court took the
said view which was followed in Sanjay Rai (supra). Thus conviction of
appellants on this ground is not legally sustainable.

17.  In the instant case, indisputably, Uma Bai was found hanging at the
residence of her in-law's/ appellants within 7 years of her marriage. As per
statement of Doctor P.W.8, which was corroborated by other evidence, three red
wound on the chin, three dark red wounds on calf muscle were found on the
person of the deceased. Red fluid was coming out of her nostril. The colour of skin
at the neck wherefrom deceased was hanging by a "Sari" was found to be white.
On the upper side of right leg three injuries in blue colour were found.

18.  The appellant contended that as per the opinion expressed in Modi's
Jurisprudence, the symptom of dribbling out of Saliva out of the mouth down on
the chin is a symptom of hanging. Thus prosecution failed to establish by leading
any cogent evidence that death of deceased was either because of strangulation or
because of other injuries found on the body mentioned hereinabove.

19.  Dr. Prem kumar Mahor (P.W.8), Assistant Surgeon deposed that the neck
of dead body of Uma Bai was covered by a yellow silk Sari. The portion of neck
where Sari was tight, became white whereas colour of remaining portion of the
body was dark blue. The white circle at the neck which was in white colour was
about 2 inch in width. There were blisters on the inner portion of thighs, abdomen
and upper portion of the body. Skin of both the buttocks was removed. Three deep
blue injury marks were present on the right leg. The red fluid was coming out of
the private part. The body started decomposing. It was clearly stated that since
body started decomposing, reason of death could not be stated. In Para-7 of his
statement, he stated that in cases of hanging, the head of the deceased tilts to one
side, tongue comes out and body starts decomposing. In Para-2 of statement, he
stated that tongue came out and red fluid was coming out from her nostril. The
doctor further deposed that presence of ligature marks depends on the duration of
hanging, weight of deceased and material by which person is being hanged. He
further stated that the white mark on the neck shows that there was no blood
circulation in the said place. He, in great detail, stated that if hanging body was
touching any surface/wood, it may cause abrasion and will not cause blue injury
mark.
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20. The statement of Dr. Prem Kumar Mahore (PW/8) shows that there was
bleeding from Nostrils. In addition, there was protruding of tongue. The blisters
were also found on the body of Uma Bai. The Apex Court considered these
symptoms in (1996) 7 SCC 308 (Mulak Raj & Others vs. State of Haryana) and
opined as under:-

"Bleeding from nostrils showed that the death had occurred from asphyxia
which was of forceful nature, i.e., the patient must have tried hard to breath.

The protruding of the tongue showed that the deceased tried to breath hard
or if something was introduced into the mouth or the mouth was closed and
the patient might have tried to breath hard to overcome the obstruction and
the tongue may have come out. Or if something was introduced into the

mouth and if that thing was taken out after death, the tongue will come out. If
an alive person is burnt there is bound to be blister formation. But there will
be no blister at all if the dead body is burnt, because blister formation is sign

of life. Nothing substantial could be brought out in his cross examination. In

view of this evidence it becomes clear that deceased Krishna Kumari had
died a homicidal death and the burnt injuries found on her dead body were
post mortem and not ante mortem."

(Emphasis supplied)

In view of this judgment, symptoms and injuries of this nature shows that
the nature of death was homicidal in nature. The death of Uma Bai cannot be
treated as a natural death by any process of reasoning or by any stretch of
imagination.

21. The death of deceased Uma Bai had taken place in the last room of
appellant's house. The appellants have not given any explanation as to how she
sustained injuries described above. They answered the relevant incriminating
questions put to them by the court under section 313 Cr.P.C in negative. In other
words, reason of death, cause of injuries were not described by the appellants.
Indeed, they decided to keep mum on this aspect by stating that they are not aware
about the injury marks and reason of death.

22.  TheApex Court had taken note of frequent flow of cases of killing of bride
in complete secracy inside the house and opined that it is very difficult for the
prosecution to lead evidence in this regard. In 2006(10) SCC 681 (Trimukh Maroti
Kirkan Vs. State of Maharashtra) it was held asunder : 13,14,21.

""13. The demand for dowry or money from the parents of the
bride has shown a phenomenal increase in the last few years.
Cases are frequently coming before the courts, where the
husband or inlaws have gone to the extent of killing the bride if
the demand is not met. These crimes are generally committed
in complete secrecy inside the house and it becomes very
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difficult for the prosecution to lead evidence. No member of
the family, even if he is a witness of the crime, would come
forward to depose against another family member. The
neighbours, whose evidence may be of some assistance, are
generally reluctant to depose in court as they want to keep
aloof and do not want to antagonise a neighbourhood family.
The parents or other family members of the bride being away
from the scene of commission of crime are not in a position to
give direct evidence which may inculpate the real accused
except regarding the demand of money or dowry and
harassment caused to the bride. But, it does not mean that a
crime committed in secrecy or inside the house should go
unpunished.

14. If an offence takes place inside the privacy of a house and
in such circumstances where the assailants have all the
opportunity to plan and commit the offence at the time and in

circumstances of their choice, it will be extremely difficult for
the prosecution to lead evidence to establish the guilt of the
accused if the strict principle of circumstantial evidence, as

noticed above, is insisted upon by the courts. A judge does not
preside over a criminal trial merely to see that no innocent
man is punished. A judge also presides to see that a guilty man

does not escape. Both are public duties. (See Stirland v.

Director of Public Prosecutions [1944 AC 315 : (1944) 2 All
ER 13 (HL)] — quoted with approval by Arijit Pasayat, J. in

State of Punjab v. Karnail Singh [(2003) 11 SCC 271 : 2004
SCC (Cri) 135] .) The law does not enjoin a duty on the
prosecution to lead evidence of such character which is almost
impossible to be led or at any rate extremely difficult to be led.

The duty on the prosecution is to lead such evidence which it is

capable of leading, having regard to the facts and
circumstances of the case. Here it is necessary to keep in mind
Section 106 of the Evidence Act which says that when any fact
is especially within the knowledge of any person, the burden of
proving that fact is upon him. Illustration (b) appended to this

section throws some light on the content and scope of this

provision and it reads:

"(b) A is charged with travelling on a railway without ticket.
The burden of proving that he had a ticket is on him. "

21. In a case based on circumstantial evidence where no
eyewitness account is available, there is another principle of
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law which must be kept in mind. The principle is that when an
incriminating circumstance is put to the accused and the said
accused either offers no explanation or offers an explanation
which is found to be untrue, then the same becomes an
additional link in the chain of circumstances to make it
complete. This view has been taken in a catena of decisions of
this Court. [See State of T'N. v. Rajendran [(1999) 8 SCC 679 :
2000 SCC (Cri) 40] (SCC para 6), State of UP. v. Dr. Ravindra
Prakash Mittal [(1992) 3 SCC 300 : 1992 SCC (Cri) 642 : AIR
1992 SC 2045] (SCC para 39 : AIR para 40); State of
Maharashtra v. Suresh [(2000) 1 SCC 471 : 2000 SCC (Cri)
263] (SCC para 27); Ganesh Lal v. State of Rajasthan [(2002)
1 8SCC 731 :2002S8SCC (Cri) 247] (SCC para 15) and Gulab
Chand v. State of M.P. [(1995) 3 SCC 574 : 1995 SCC (Cri)
552](SCCpara4).]"

23.  The ratio decidendi of this judgment was followed by Apex Court in
2007(12) SCC 288 (Swamy Shraddananda Vs. State of Karnataka), 2009(6) SCC
61 (Narendra Vs. State of Karnataka), 2016(13) SCC-12 (Jamnadas Vs. State of
Madhya Pradesh) and by Division Bench of this Court in 2018 SCC Online MP-
904 (Smt. Sudama Bai Vs. State of Madhya Pradesh). As per principle laid down
in the case of Trimukh Maroti (supra), it is the duty of the court to ensure that no
innocent man is punished. Similarly, court is under an obligation to ensure that a
guilty man does not escape appropriate punishment. The courts considered the
impact of section 106 of the Evidence Act which says that any fact which is
specially within the knowledge of any person, the burden of proving that fact is
upon him/them. On the principle underlying section 106, the burden to establish
those facts is cast on the person concerned and if he fails to establish or explains
those facts, an adverse inference of fact may arise against him (See: 1974(2) SCC
544 Collector of Customs Vs. D. Bhoormal). Thus, governing principle is that
when an incriminating circumstance is put to the accused and the accused either
offers no explanation or offers an explanation which is found to be untrue, then the
same becomes an additional link in the chain of circumstances to make it
complete.

24, Similarly, in cases where allegation against the accused is regarding
murder of his wife and prosecution has established the fact that shortly before the
commission of crime, they were seen together or the offence has taken place in the
dwelling home where husband also normally resided, it has been consistently held
that if the accused does not offer any explanation, how the wife received injuries
or offers an explanation which is found to be false, it is a strong circumstance
which indicates that he is responsible for commission of the crime. (See. para-22
of judgment of Trimukh Maroti (supra).
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25. In 1992(3)SCC-106 (Ganeshlal Vs. State of Maharashtra), the appellant
was prosecuted for the murder of his wife which took place inside his house. It
was observed that when the death had occurred in his custody, the appellant is
under an obligation to give a plausible explanation for the cause of her death in his
statement under section 313 Cr.P.C. The mere denial of the prosecution case
coupled with absence of any explanation was held to be inconsistent with the
innocence of accused persons but consistent with the hypothesis that the appellant
is a prime accused in the commission of murder of his wife. In State of U.P. Vs. Dr.
Ravindra Prakash Mittal (1992(3) SCC-300), the defense (sic : defence) of
husband was that the wife had committed suicide and that he was not at home at
that time. The letters written by the wife to her relatives showed that the husband
ill treated her and their relations were strained coupled with further evidence
which showed that both of them were in the same house in the previous night. The
chain of circumstances were held to be complete by holding the husband as guilty
of murder of his wife and judgment of High Court was reversed whereby husband
was acquitted. In the instant case also, the deceased Uma Bai had written letters
Ex.P/4 and P/5 mentioning about demand of money and cruelty caused to her by
appellants because of inability to pay the said amount. We will deal with this
aspect separately at appropriate place in this judgment.

26.  TheApex Court in Jamnadas (supra) held that (i) Appellants have failed to
disclose as to how deceased has died which was specially within their knowledge;
(i1) it is nobody's case that any outsider came in the house; (iii) false explanation
was given in their statement under section 313 of Cr.P.C.

27. In the light of this legal position, it is clear like noon day that in the present
case also it was incumbent upon the appellants to explain about incriminating
circumstances put to them by the court under section 313 of Cr.P.C. In absence of
any explanation coming forward from appellants in this regard, it is an important
circumstance and link of the chain which was missing in the present case. The
court below considered the statement of P.W.8 and other statement of witnesses
and came to hold the there were several injuries on the person of the deceased. The
court below considered the statement of Narendra Pratap (PW/1), Head Constable
who deposed that the police report was written by him as per narration of
Ramdayal. After reading the report Ex.P/1 he signed on the said report (Ex.P/1).
Loknath (P.W.2) stated that the deceased died because of hanging on 20.7.1993.
Ramkishan Chouksey (P.W.3), brother of Uma Bai stated that when on the third
occasion, Uma Bai came to her parents' house from in-law's house, she stated that
her mother-in-law is demanding Rs.25,000/-from her and directed her to bring
that money while returning to in-law's house. Uma Bai also stated that Shankar
Dayal, Ram Dayal and mother-in-law used to beat her. She was even subjected to
torture by putting burn marks on her chin. He said that burn marks were visible on
the chin of Uma Bai. This witness, in great detail, narrated that his family could
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not arrange the amount of dowry aforesaid demanded by appellants. After great
amount of persuation, Ram Dayal took Uma to his house but soon thereafter,
Revati Bai (mother-in-law) herself took her to parental house and stated that only
when said amount is paid, they will take Uma Bai back. On 20.7.1993, father-in-
law of Uma Bai died. The brother of Uma Bai Harkishan took Uma Bai to
appellants' house but appellants were not ready to keep her there because of non-
fulfilling the demand of money. On getting an assurance from Harikishan that said
amount shall be paid before the festival of 'Rakshabandhan’, they permitted Uma
Bai to stay back in the in-law's house. Fifteen days thereafter, they received
information through wireless that Uma Bai committed suicide by hanging. The
witness narrated about the condition of body of deceased and injury marks which
corroborates the medical evidence. This witness proved the letters of Uma Bai
Ex.P/5 and P/6 and identified the hand writing and signature of his sister. Ex.P/7,a
letter written by appellant No.2 Ram Dayal was also proved by the witness. In
cross-examination, this witness admitted that Shankar Dayal, husband of Uma
was unemployed after the marriage. However, it is clearly stated that reason for
demand of money was not narrated by the appellants.

28. Gendlal (P.W.4) deposed that Uma was his sister-in-law. Uma Bai told her
that appellants used to beat her for the demand of Rs.25000/-. He supported the
statement of P.W.3 that even at the time of there visit to appellants house after
death of Uma's father-in-law, they demanded money and an assurance was given
that amount will be paid before 'Rakshabandhan'. Another brother of Uma Bai
P.W.5 and P.W.6 deposed in the same line and their statements are also in
conformity with the statement of P.W.3.

29.  Patiya Bai (P.W.7) stated that in her presence, mother-in-law of Uma Bai
while visiting Uma's parental house stated that Uma Bai may be sent to in-law's
house only when Rs.25,000/- is arranged. This witness also stated in specific that
burn marks on the chin of Uma Bai were seen by her and Uma Bai informed her
that this was caused by the appellants.

30.  Ganesh Prasad Pandey (P.W.9) is Headmaster of the school where Uma
Bai had studied. He produced the admission register to show that Uma Bai had
studied for some time in the said school.

31.  Rajaram Sharma (P.W.10), Patwari proved the spot map (Ex.P/15)
whereas Girish Kumar Shukla (P.W.11) deposed that one piece of 'Payal' was
recovered by him from Shankardayal. Komal Prasad (P.W.12) is the seizure
witness of said 'Payal'. Ishwar Das (P.W.13) is a Constable who had taken the dead
body of Uma Bai for postmortem. Kishorilal (P.W.14) is a Constable who proved
the seizure of packets. Makhanlal (P.W.15) is relative of appellants who did not
support the story of prosecution in its entirety. Saleem Tigga (P.W.16), Sub
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Inspector was the first police official who reached to the spot where Uma Bai was
hanging. He, in the main examination and during cross-examination stated that
head of Uma Bai was tiled towards left side and door of the room where Uma Bai
was hanging was bolted from outside. He found burn marks on the chin of
Uma Bai.

32. A careful reading of these statements coupled with the findings
of court below shows that court below has not erred in holding that prosecution
has proved it beyond reasonable doubt that appellants consistently demanded
money from deceased and her family members and Uma Bai was subjected to
cruelty in relation to said demand of money. Uma Bai in her letters Ex.P/5 clearly
described the same. A careful reading of first letter Ex.P/5 shows that, she
requested her brother on 10.1.1992 to take her back to parental house. It is
mentioned that she was subjected to cruelty, beating etc. at her in-laws house. She
was even not provided with material of daily use like oil, soap etc. She requested
her brother to take her to parental house as early as possible. In the second letter
written on 15.7.1993 (Ex.P/6 written by her before five days of the death), She
requested the brother Ramkishan and other brothers to immediately take her back
to parental house. She clearly narrated that Harikishan left her to in-law's house on
09.07.93 and since then in-laws are harassing and beating her, telling her to ensure
that Rs.25,000/- are delivered to them otherwise they will murder and hang her.
She expressed her fear that she may not survive till Rakshabandhan and she may
be murdered any time. She further narrated that perhaps she will not be able to
meet her mother again because a day before, her husband, mother-in-law and
brother-in-laws have brutally beaten her because of which she is under severe
pain. These letters Ex.P/5 and P/6 were duly proved before the court below. The
handwriting in these letters were found to be of Uma Bai. There exists a
corroboration of Harikishan's statement with the contents of letter Ex.P/6 which
shows that after leaving Uma Bai at in-law's house by Harkishan, she was
subjected to cruelty in relation to demand of money. Her fear expressed in Ex.P/6
became true within a week and she was found hanging in the house of in-law's.

33. The prosecution established the entire chain of events because of which
Uma Bai died. The missing link as projected by the appellants was the reason of
death. At the cost of repetition, that missing link or chain of circumstance is also
fulfilled because the appellants did not offer any explanation regarding injuries
and cause of death of Uma Bai. In Anjanappa vs. State of Karnataka (2014) 2 SCC
776, the Apex Court opined as under:-

"3(0. Besides, the conduct of the appellant speaks volumes. He was
absconding and could be arrested only on 19-02-1992. Moreover,
in his statement recorded under Section 313 of the Code he has not
explained how the deceased received burn injuries. He did not set
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up the defence of alibi. It was obligatory on him to explain how the
deceased received burn injuries in his house. His silence on this
aspect gives rise to an adverse inference against him. It forms a
link in the chain of circumstances which point to his guilt."

(Emphasis Supplied)

In the light of aforesaid analysis, the appellants must be held guilty for
committing offence under Section 302 r/w Section 34 of IPC.

34.  Another limb of argument of learned senior counsel is relating to
applicability of Sec.304-B of IPC. Learned Senior counsel urged that since
husband of Uma Bai was unemployed and money was demanded for his
livelihood, it will not fall within the four corners of definition of 'Dowry'. Certain
judgments are relied upon for this purpose. In the case of Sunil Bajaj Vs. State of
M.P, AIR 2001 SC 3020, the prosecution could not establish the demand of
dowry and the factum of subjecting the deceased to cruelty for or in connection
with dowry. No evidence of any relative or neighbour of parties about cruelty
caused to deceased could be led. In the letter written by deceased, demand of
money by accused persons was not mentioned. No evidence was led that cruelty
was in relation to demand of money. This judgment has no application in the
factual matrix of the present case where brothers of deceased in no uncertain
terms, deposed about demand of dowry and cruelty and harassment caused to
Uma Bai for non-payment of the same. Pertinently, Uma Bai herself in the letter
Ex.P/5 and P/6 narrated about cruelty and harassment in relation to demand of
money. In the case of Appa Saheb (supra), the demand of money was for meeting
domestic expenses and cruelty caused to the deceased in relation to such demand
was not established. In this backdrop, it was held that Section 304-B is not
attracted. AIR 2015 SC-1359 = (2015) 6 SCC 477 (Rajinder Singh Vs. State of
Punjab), a three judge Bench of Supreme Court held that in the said judgments in
Appa Sahib and Vpin Jaiswal's case (supra) (followed in Kulwant Singh and
others Vs. State of Punjab, 2013(4) SCC 177) law has not been correctly laid
down.

35.  Even otherwise, the case of Vipin Jaiswal (supra), the husband demanded
money to purchase computer, six months after the marriage. The demand was for
starting his own business. The wife committed suicide. In her suicide note she
stated that she committed suicide on her free will saying that nobody was
responsible for her death and that her parents and family members have harassed
her husband and she was taking the extreme step as she was fed-up with her own
life. In this peculiar factual backdrop, it was held that said demand of money does
not fall within the ambit of dowry demand. This judgment cannot be pressed into
service in the present case.
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36.  The appellants could not establish that demand of Rs.25000/-was because
of unemployment of husband of deceased or for starting any business etc by him.
The definition of "dowry" as per Dowry Prohibition Act, 1961 is very wide. Any
property, valuable security agreed to be given directly or indirectly is covered
whether such demand is at or before or any time after the marriage provided itis in
connection with the marriage of the parties. In the case in hand, as noticed, the
appellants consistently demanded Rs.25,000/- from Uma Bai and her brothers.
Uma Bai was left at her parental house by mother-in-law because she did not pay
Rs.25,000/-. Left with no option, the brothers of deceased agreed to pay said
amount to appellants before the festival of Rakshabandhan. Thus, such demand
of money which has connection with the marriage is squarely covered in the
definition of "Dowry". We find support in our view from the judgment of Rajinder
Singh (supra) wherein it was held that any money or property or valuable security
demanded by any of the persons mentioned in Section 2 of the Dowry Prohibition
Act, at or before or at any time after the marriage which is reasonably connected to
the death of a married woman, would necessarily be in connection with or in
relation to the marriage unless, the facts of a given case clearly and unequivocally
point otherwise.

37. This is trite that in order to attract section 304-B IPC, the following
ingredients are to be satisfied- (i) the death of a woman must have been caused by
burns or bodily injury or otherwise then under normal circumstances; (ii) such
death must have occurred within seven years of marriage; (iii) soon before her
death, the woman must have been subjected to curelty or harassment by her
husband or any relative of her husband, and (iv) such cruelty or harassment must
be in connection with the demand of dowry.

38. Shri Datt, learned senior counsel placed heavy reliance on the judgment
of Akula Ravinder (supra) during the course of arguments and argued that in the
said case also, the reason of death of deceased could not be established. Hence,
there was no evidence establishing that death was an unnatural death. Therefore,
Section 304-B IPC is not attracted. A careful reading of this judgment shows that
during the examination of accused under Section 313 Cr.P.C., there was not a
slightest indication given to him about incriminating circumstances and about the
fact that death could be due to poisoning. In this backdrop, it was held that Section
304-B IPC was not met out. At the cost of repetition, in our considered view, in the
present case incriminating circumstances were brought to the notice of the
appellants by the Court below while examining them under Section 313 Cr.P.C.,
but no explanation were offered by them regarding the multiple injuries and cause
of death of Uma Bai. Thus, aforesaid judgment is of no assistance to the appellants
in the present case.
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39. For the foregoing analysis, we are unable to persuade ourself with the
argument of the appellants that death of Uma Bai can be said to be under normal
circumstances. Similarly, in the case of Major Singh (supra), the prosecution
could not lead evidence as to demand of dowry or cruelty, nor could establish that
deceased was subjected to dowry harassment soon before her death. In this case,
the letter of Uma Bai (Ex.P/6) was written within a week before the date of her
death and the death was certainly otherwise than under normal circumstance.
Soon before that, the demand of Rs.25,000/- was made by appellants from Uma
Bai and her brothers. They caused cruelty on her in relation to demand of dowry
soon before the death. Since amount could not be arranged by them, Uma Bai was
again subjected to cruelty. Hence, this judgment is also of no help to the
appellants.

40. In Harjeet Singh (supra), no evidence of cruelty and harassment in
connection with demand of dowry could be established. In this backdrop, it was
held that no case under Section 304-B of IPC was made out. As held by us, a live
connection between cruelty and demand of dowry is duly established in this case.
Such demand of money is covered in the definition of 'dowry'. No doubt, in Sher
Singh (supra), the Supreme Court poignantly held that Section 304-B needs
interpretation in context of purpose of enactment. The words "shown" and
"deemed" employed in Section 304-B should be read as "proved" and "presumed"
respectively. It was held that difference between Sections 113-A and 113-B were
marked and it was held that Section 113-A confers a discretion on a Court to draw
presumption in case of suicide, Section 113-B mandatorily requires the Court to
draw an adverse inference presuming guilt of accused in a case of dowry death. It
was further held that once initial burden is discharged by prosecution, initial
presumption of innocence of accused would be replaced by deemed presumption
of guilt of accused. Burden/onus would then be shifted on accused to rebut that
deemed presumption of guilt by proving beyond reasonable doubt his innocence.
In this case, prosecution has clearly established before the Court below that death
of Uma Bali is in abnormal circumstances and, therefore, burden was shifted on
the appellants to prove their innocence. Moreso, when on the body of deceased,
several injuries were found, cause of which were required to be explained by the
appellants.

41. It is worth noting that a Division Bench of A.P. High Court in Public
Prosecution High Court of A.P.Hyd.-1989 CrLJ 2330 held that cases of suicide are
also covered under Section 304-B of IPC because same is otherwise than under
normal circumstances. The Apex Court also took the same view in Satvir Singh
and others Vs. State of Punjab-AIR 2001 SC2828 and Sher Singh (supra).

42.  Looking from any angle, it is clear that necessary ingredients for holding
appellants as guilty under Sections 302 read with Section 34, 304-B, 498-A and
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201 IPC were available against the appellants. In addition, appellant No.2 was
rightly held guilty under Section 203 IPC. It be noted that no amount of arguments
were advanced by appellants attacking the findings of Court below in relation to
Section201 and 203 IPC.

43.  In view of foregoing analysis, we are unable to hold that appellants are
innocent and Court below has committed any error in passing the impugned
judgment dated 07.07.1994 in ST No.145/1993. In our considered opinion, the
Court below has rightly held that prosecution has satisfactorily and beyond
reasonable doubt established their case before the Court below. Considering the
aforesaid, we find no reason to interfere in the impugned judgment. The
appellants shall undergo the remaining jail sentence. Resultantly, the appeal fails
and is hereby dismissed.

Appeal dismissed

LL.R. [2019] M.P. 1757
APPELLATE CRIMINAL
Before Smt. Justice Anjuli Palo
Cr.A. No. 1785/1999 (Jabalpur) decided on 1 August, 2019

KISHORI ...Appellant
Vs.
STATE OF M.P. ...Respondent

A. Penal Code (45 of 1860), Section 307 and Arms Act (54 of 1959),
Section 25(1) & 27 — Appreciation of Evidence — Held — Testimony of
complainant/victim duly corroborated by medical evidence — No material
omission and contradiction in testimonies of prosecution witnesses —
Armourer report also corroborated the prosecution case — Appellant rightly
convicted u/S 307 IPC —Appeal dismissed. (Paras6t08,10 & 15to17)
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B. Penal Code (45 of 1860), Section 307 — Nature of Injury —
Intention — Held — Apex Court concluded that Court has to see whether the
act, irrespective of its result, was done with intention and knowledge, and
such act under ordinary circumstances could cause death of person assaulted
— Further, it does not require that hurt should be grievous or of any
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particular degree — For conviction u/S 307 IPC, intention of accused is to be
considered and not the nature of injury. (Paral13 & 14)

. qUE Gledr (1860 ®T 45), €IIRT 307 — Flc &T ¥WG&Y — ITIT —
affreiRa — waf=a =maraa A Frasfifa fear @ f6 =marea &1 @ anfay
o 71 98 T, 39D yRum &1 faar &2 31, smera ik 59 & arer fean
TRT T U4 S < ArerRer uRRefor § 99 aafaa &) o ux gwar fear =
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arerar forelY fafdrse dife o1 81+ =rfey — W14 4. 9 arT 307 & iavfa qrwfifg
o forg, AR & e &1 faaR A foran Sgn aen 4 &6 dle & w@wy 3 |

C. Criminal Practice — FIR — Held — Prompt FIR prevents
possibilities of any concocted stories which could be cooked up by the
complainant party to falsely implicate the accused persons. (Para8)

7T, q1fvs® ygfa — ger ya-r ylfads7 — afifeaiRa — qouxar 4
gol fear ram yord gaar yfddes fed f aed w1l @) gHasel &l
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Cases referred:
(2018) 5 SCC 549, (2017) 3 SCC 152,(2019) 3 SCC 605, (2015) 11 SCC

366.

Durgesh Gupta, Amicus Curiae for the appellant.
Jubin Prasad, P.L. for the respondent-State.

JUDGMENT

ANJULI PALO, J. : - This appeal has been preferred by the accused, being
aggrieved by the judgment dated 07.06.1999 passed by Additional Sessions
Judge, Lakhnadon, District Seoni in Sessions Trial No.13/1999, whereby he has
been convicted under Section 307 of [.P.C. and Sections 25 (1) and 27 of Indian
Arms Act and sentenced to undergo RI for seven years (for each offence) along
with fine 0f Rs.5,000/-, Rs.1000-1000/- , respectively with default stipulations.

2. In brief, the prosecution story is that, on 02.10.1998 at about 03:00 pm
complainant- Premlal was sitting in the house of Chandan Kotwar. He used to stop
the persons, who were cutting the wood from the forest trees. Therefore, the
appellant abused complainant- Premlal, when he objected to the same, appellant
went away from the spot. On the same day, at about 04:00 pm, appellant again
came with gun and stood in front of the house of Premlal and asked Premlal to
come out from his house. He threatened to kill Premlal. When Premlal came out,
the appellant targeted him. Thereafter, Premlal caught his gun with his right hand.
In the meanwhile the appellant triggered the gun. Due to heat of barrel of the gun,
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right palm of Premlal got burnt. He had not received any gun shot injury, because
of misfire. He lodged a report against the appellant at Police Station- Dhuma,
District- Seoni.

3. After investigating of the case, charge-sheet was filed before the
concerned Court. After conduct of trial, learned trial Court found the apellant
guilty of committing offences punishable under Section 307 of I.P.C. and Sections
25(1)and 27 of Indian Arms Act and sentenced him, as mentioned hereinabove.

4. The appellant has challenged the aforesaid findings of the trial Court in the
present appeal and prayed to set aside the impugned judgment and for his acquittal
from the charges levelled against him.

5. Learned Panel Lawyer for the respondent-State strongly opposed the
contentions of the appellant and supported the findings of trial Court. Heard
learned counsel for the parties at length and perused the record.

6. The prosecution case is duly supported by complainant- Premlal (PW-1).
As per the statements of Premlal (PW-1) and Jagat Bahadur Singh (PW-8), an FIR
was lodged by Premlal on 02.10.1998. The facts narrated by Premlal in FIR have
duly been corroborated by him in his testimony. A perusal of the statement of Jagat
Bahadur Singh (PW-8) and FIR do establish that on the same date of incident,
Premlal lodged named FIR within four hours against the appellant.

7. Motilal (PW-3) (son of Premlal) and Chandan Kotwar (PW-2) have also
duly corroborated the testimony of Premlal. At that time, Motilal was present in
his house. He heard when the appellant was abusing his father. He also came out
from his house along with his father. This Court neither finds any reason to
disbelieve their testimony nor any material contradiction and omission in their
testimony.

8. Prompt FIR prevents the possibilities of any concocted story has been
cooked up by the complainant party to falsely implicate the accused persons.
Thereafter, on the next day, Dr. Deepak Pandey (PW-5) examined the
complainant and found burnt injury on his right palm, which was black in colour
and its outer area was reddish. He also corroborated the testimony of the
complainant and opined that the aforesaid injury may be caused due to heated
object within 24 hours from the examination and it may be cured within 7 days. In
cross-examination, he admitted that the aforesaid injury was not found on any
vital part of the body. Hence, the Court found that the testimony of Premlal is duly
corroborated by the medical evidence.

9. Manharan Singh Chandel (PW-7) (Investigating Officer) stated that when
he reached on the spot, and made search for the appellant and found the he was
absconding. On 11.11.1998, he arrested the appellant and recorded his
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memorandum (Ex.P/3). Accordingly, on the production of gun by the appellant,
he recovered the same and prepared seizure memo (Ex.p/4). According to him the
appellant had no license for the said gun. Chandan Kotwar (PW-2) in his
statement has corroborated his testimony.

10. Devi Singh (PW-4) (Constable) examined the said gun and submitted his
report (Ex.P/6). In Ex.P/6 he opined found that explosive particles were present in
the gun and smell was coming from the barrel which indicated that the gun was
fired. Armorer report also corroborated the prosecution case. Gopal Namdeo
(PW-6) (Arms Clerk) proved the sanction for prosecution of the appellant which
was granted by then Collector vide Ex.P/8.

11. After considering the entire evidence and findings recorded by the trial
Court, this Court finds that there is material substance present against the
appellant to convict him under Section 307 of [PC and Sections 25 and 27 of Arms
Act.

12.  Incase of Ganapathi and another Vs. State of Tamil Nadu (2018) 5 SCC
549 and Baleshwar Mahto and another Vs. State of Bihar and another (2017) 3
SCC 152 the Hon'ble Supreme Court held that if the evidence available on record
establishes the guilt of accused beyond reasonable doubt and corroborates the
medical evidence and Motive of crime is very clear, the High Court finds no error
in appreciation of evidence and there is no inconsistency in ocular and medical
evidence, hence, the conviction of the appellant is proper.

13.  Learned counsel for the appellant urged that the injury caused to Premlal
is simple in nature and is not sufficient to cause his death. Hence, appellant may be
convicted for committing offence punishable either under Section 324 or Section
325 of the IPC. But, recently the Supreme Court has interpreted Section 307 of
IPC and discussed the issue in case of State of Madhya Pradesh Vs. Kanha @
Omprakash (2019) 3 SCC 605 in paragraphs No.10to 12 and held as under:-

""10. Several judgments of this Court have interpreted Section 307A of the
Penal Code. In State of Maharashtra v Balram Bama Patil 1, this Court held
that it is not necessary that a bodily injury sufficient under normal
circumstances to cause death should have been inflicted:

"9...To justify a conviction under this section it is not essential that bodily
injury capable of causing death should have been inflicted. Although the
nature of injury actually caused may often give considerable assistance in
coming to a finding as to the intention of the accused, such intention may
also be deduced from other circumstances, and may even, in some cases, be
ascertained without any reference at all to actual wounds. The section
makes a distinction between an act of the accused and its result, if any. Such
an act may not be attended by any result so far as the person assaulted is
concerned, but still there may be cases in which the culprit would be liable
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14.

under this section. It is not necessary that the injury actually caused to the
victim of the assault should be sufficient under ordinary circumstances to
cause the death of the person assaulted. What the Court has to see is
whether the act, irrespective of its result, was done with the intention or
knowledge and under circumstances mentioned in this section. An attempt
in order to be criminal need not be the penultimate act. It is sufficient in law,
if there is present an intent coupled with some overt act in execution
thereof." (Emphasis supplied)

This position in law was followed by subsequent Benches of this
Court.

Thus, Supreme Court confirmed the conviction of the appellant under

Section 307 of the IPC is proper. Supreme Court further discussed, in paragraph

No.

18 of the aforesaid judgment, as under:-

"18. The lack of forensic evidence to prove grievous or a life-threatening
injury cannot be a basis to hold that Section 307 is inapplicable. This
proposition of law has been elucidated by a two-judge bench of this Court in
Pasupuleti Siva Ramakrishna Rao v State of Andhra Pradesh:

"18. There is no merit in the contention that the statement of medical officer that
there is no danger to life unless there is dislocation or rupture of the thyroid bone
due to strangulation means that the accused did not intend, or have the knowledge,
that their act would cause death. The circumstances of this case clearly attract the
second part of this section since the act resulted in Injury 5 which is a ligature mark
of34 cmx 0.5 cm. It must be noted that Section 307 IPC provides for imprisonment
for life if the act causes "hurt". It does not require that the hurt should be grievous or
of any particular degree. The intention to cause death is clearly attributable to the
accused since the victim was strangulated after throwing a telephone wire around
his neck and telling him that he should die. We also do not find any merit in the
contention on behalf of the accused that there was no intention to cause death
because the victim admitted that the accused were not armed with weapons. Very
few persons would normally describe the Thums up bottle and a telephone wire
used, as weapons. That the victim honestly admitted that the accused did not have
any weapons cannot be held against him and in favour of the accused." (Emphasis
supplied)

In case of Jage Ram v. State of Haryana [(2015) 11 SCC 366] Hon'ble

Court held that:

"12. For the purpose of conviction under Section 307 IPC,
prosecution has to establish (i) the intention to commit murder
and (ii) the act done by the accused. The burden is on the
prosecution that accused had attempted to commit the murder of
the prosecution witness. Whether the accused person intended
to commit murder of another person would depend upon the
facts and circumstances of each case. To justify a conviction
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under Section 307 IPC, it is not essential that fatal injury
capable of causing death should have been caused. Although the
nature of injury actually caused may be of assistance in coming
to a finding as to the intention of the accused, such intention
may also be adduced from other circumstances. The intention of
the accused is to be gathered from the circumstances like the
nature of the weapon used, words used by the accused at the
time of the incident, motive of the accused, parts of the body
where the injury was caused and the nature of injury and
severity of the blows given etc."

(emphasis supplied)

This Court in the recent decision of State of M.P. v. Kanha @
Omprakash held that: "The above judgements of this Court lead
us to the conclusion that proof of grievous or lifethreatening
hurt is not a sine qua non for the offence under Section 307 of the
Penal Code. The intention of the accused can be ascertained
from the actual injury, if any, as well as from surrounding
circumstances. Among other things, the nature of the weapon
used and the severity of the blows inflicted can be considered to
infer intent."

(emphasis supplied)

{See also: State of M.P. v. Harjeet Singh 2018 (3) JLJ 11
and State of M.P. v Saleem (1983) 2 SCC 28 (2005) 5
SCC554}

15.  Inlight of the principles laid down by the Supreme Court and the facts and
circumstances discussed above, this Court does not find any perversity or
illegality in the appreciation of material on record by the learned trial Court.

16.  Hence, this Court finds that cogent and reliable evidence has been brought
by the prosecution on record. After discussion of the entire evidence in right
perspective, learned trial Court has rightly held the appellant guilty for
committing offence under Section 307 of IPC.

17.  Inthat view of the matter, the findings of conviction recorded by the trial
Court and the sentence, as directed against the appellant, do not warrant any
interference in facts of the case.

18.  In view of the foregoing discussions, the judgment of the trial Court is
hereby upheld. Accordingly, the appeal filed by the appellant is hereby dismissed.
Appellantis on bail. His bail bond stands cancelled and he be taken into custody to
serve the remaining part of sentence.

19. At the end, it is the duty of this Court to record words of appreciation in
favour of Smt. Durgesh Gupta, Amicus Curiae, who assisted this Court in disposal
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of this appeal, which was pending since 1999. Her assistance is hereby
acknowledged.

20. Let a copy of this judgment be sent to the trial Court as well as to the jail
authorities to take appropriate steps to take the appellant back into custody to
serve the remaining part of the sentence.

Appeal dismissed

I.L.R. [2019] M.P. 1763
ARBITRATION CASE
Before Mr. Justice Subodh Abhyankar
Arb. Case No. 57/2018 (Jabalpur) order passed on 1 July, 2019

SHAKTITRADERS (M/S) ...Applicant
Vs.
M.P. STATE MINING CORPORATION ...Non-applicant

A. Arbitration and Conciliation Act (26 of 1996), Section 11
and Contract Act (9 of 1872), Section 28 — Appointment of Arbitrator —
Arbitral Dispute — Limitation to invoke the Clause of Arbitration —Held —
Apex Court concluded that the contract which limits the right of
parties to approach the Court, would be void — In view of Section 28 of
the Act of 1872, such a stipulation in contractual obligation would not
be valid and binding — Arbitrator appointed. (Paras10to 12)

@. AT SN Yeiw SIfEfIT (1996 HT 26), €RT 11 vF widar
SIfEIfra% (1872 BT 9), €T 28 — Hege] Bl [Agfad — Aregvery fddre — qregeery
G BT T o B fory yRetar — aififraiRa — wafza =amarer 3 frseffa
foar 2 f& oY wfaeT & fo ~mrare @ 99g 91 @ tgeRl @ ISR &1
Wfra st 2, T e — 1872 & IS @ =T 28 &1 gfeTa &4 g,
wfaarcne qreadr 9 39 a¥E &1 U ey faffrm=a vd qreasi) a8l s —
Hegee] e |

B. General Clauses Act (10 0f 1897), Section 27 — Service of Notice
—Held — Record reveals that notice for appointment of arbitrator was sent by

applicant on correct address of respondent and same was properly served —
Section 27 of the Act of 1897 would be applicable in full force. (Para10)

. GTENNOT @GUs T4 (1897 ®T 10), €IINT 27 — e st arfler
— afifretRa — aiffrele I8 yde ovdr @ & sasad g1 A=awer &) FRIfa 8

Aifed gaeft @ 9l ud wR AT AT o1 9 Saa B Sfud wu | arnfia fear
IRAT AT — 1897 & feAf1AH BT &RT 27 Yof yA1d A AR BT |
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Cases referred:
(2018) 14 SCC265,A.C.No.39/2016 order passed on 30.06.2016.

Siddharth Gupta and Amit Garg, for the applicant.
Aditya Khandekar, for the non-applicant.

JUDGMENT

SUBODH ABHYANKAR, J. :- This application has been filed under
Section 11(6) of the Arbitration and Conciliation Act, 1996 (in short "the Act") for
appointment of an Arbitrator between the parties for settlement of their dispute.

2. The case of the applicant is that the applicant is in the business of sand
quarrying and for this purpose they have entered into an agreement with the
respondent - M.P. State Mining Corporation on 24.07.2013 (Annexure P-1) in
relation to excavation and trading of sand quarries of Tehsil Palera, District
Tikamgarh. Apparently, a dispute has arisen between the parties relating to the
said agreement, which also provides for the resolution of the same through an
Arbitrator as per Clause 8 of the agreement provided that such dispute is referred
to the Managing Director of the Corporation within seven days from the date of
cause of action.

3. Learned counsel for the applicant has submitted that the Clause 8 of the
agreement dated 24.07.2013 (Annexure P-1) provides that the dispute has to be
referred to the Managing Director of the respondent -Corporation within seven
days of its cause of action. He submits that the first cause of action arose in the
month of February, 2015 and subsequently, the contract was also terminated on
20" March, 2017, however, letter for appointment of the Arbitrator was issued
onlyon 13.02.2017 and subsequently, on 05.07.2017, which are filed as Annexure
P-8 and P-12 respectively. Thus, the dispute was raised almost after three months
from the date of termination of the contract and since no reply to the same was sent
by the respondent, this application has been filed.

4. Learned counsel for the applicant has relied upon a three Judge Bench
judgment passed by the Apex Court in the case of Grasim Industries Limited v.
State of Kerala (2018) 14 SCC 265 to submit that the contract which limits the
rights of the parties to approach to the Court, would be void.

5. On the other hand, learned counsel for the respondent has opposed the
prayer and has submitted that in the present case, even the notices which are
alleged to have been issued by the applicant, were not served on the respondent, as
even from the delivery reports submitted by the applicant which are annexed to
the application at page 41 and 49, it is clear that the same were served on Shiksha
Mandal and not on the respondent - M.P. State Mining Corporation and thus, the
same would not be treated to be the compliance of Clause 8 of the agreement and
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since there is no invocation of arbitration clause by the applicant, there is no
question of appointment of Arbitrator. Learned counsel has relied upon a
judgment rendered by the coordinate Bench of this Court in the case of Star
Mineral Resources Pvt. Ltd. v. M.P. State Mining Corporation Ltd. passed on
30.06.2016in A.C. N0.39/2016 in which also the same issue was involved that the
arbitration clause was not invoked by the applicant within the time limit provided
in the agreement and while scrutinizing the issue, it has been held that if the
applicant has failed to follow the agreed procedure as mentioned in Clause 8 of the
agreement then in such circumstances, the application for appointment of an
Arbitrator cannot be entertained.

6. To rebut the aforesaid contention, learned counsel for the applicant has
submitted that the notices were sent by the applicant on two occasions viz. on
13.02.2017 (Annexure P-8) and on 05.07.2017 (Annexure P-12), the delivery
reports of the same are also filed on record at page nos. 41 and 49, which clearly
demonstrate that these notices were served on 15.02.2017 and 10.07.2017
respectively, hence, it cannot be said that the notices were not served on the
respondent. Learned counsel has further submitted that it is not the case of the
respondent that the notices were sent on the wrong address and hence, even if the
Postal Department in its delivery report has mentioned about service of the notice
on Shiksha Mandal, it cannot be said that it was not delivered on the respondent. It
is further submitted that even otherwise in the delivery report it is mentioned that
it was delivered on Shiksha Mandal S.O. i.e. the Sub-Office of the Postal
Department. Thus, it has to be presumed that the same was delivered on the
respondent through the Shiksha Mandal Sub-Office of the Postal Department
which is nearer to the office of the respondent. Learned counsel has also placed
reliance upon Section 27 of the General Clauses Act 1897, which refers to the
"meaning of service by post" and postulates that the service shall be deemed to be
effected by properly addressing, pre-paying and posting by registered post, a
letter containing the document, and, unless the contrary is proved, to have been
effected at the time at which the letter would be delivered in the ordinary course of
post. Thus, it is submitted that when the notices were properly addressed and were
sent on the correct address through speed post, it cannot be said that they were not
sent by the applicant.

7. So far as the judgment relied upon by the learned counsel for the
respondent rendered in the case of Star Mineral Resources (supra) is concerned,
learned counsel for the applicant has submitted that identical issue has already
been decided by the Apex Court in the case of Grasim Industries (supra). He has
submitted that since the aforesaid judgment is rendered by the Apex Court
subsequent to the order passed by a coordinate Bench of this Court in A.C.
No0.39/2016 (supra), the decision passed in A.C. N0.39/2016 (supra) would not be
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binding on this Court and the law governing the field at present would be as has
been declared by the Apex Court in Grasim Industries (supra).

8. Heard learned counsel for the parties and perused the record.

9. From the record, this Court finds that the arbitration clause in the
agreement dated 24.07.2013 (Annexure P-1) reads as under:-

8. faare 3R S9@T fAuerT

i vd SdeR & wey fwifed orgdy 9 wdfda fhd
fqaTe & FRIARYT B [daTe S0 Bl & A1 feadl & ok Shar
ERI M & Use Hdardd @l siuaiRe wu A forRad # fadre &t
ARV TR fhar ST | SR &_et & o fagd & AR
T & yey Hareie Fafe uell @1 GAdTS BR ST [FRTHRUT B
THT | I 9 & vy dardd 30 fead # S defid fy
faare &1 TR B H e 8d € a9 v Rafa | faarg @
f9eRT T & UsY HaTad gRT AHifhd Afdd & FHeT SRS
U BT Tde 1996 & Iidiid eferd geli gRT faarg o=
Aol &g U o Sirde gd b= g1_T Rty wAa ot <141 el
A= BT | foedt +ff faare @ Rerfa # fasdt Y uet g1 v & weT
XX B & g4 fIdTe <IrITerd | SRR T8 a1 51 A S b
SWRIGT afdTd IRAIZIF TS BT Yde 1996 B I ol
AT | 394 IS AT a1 U 31T A1 99 a1 & forg daed
FAER RATATA, ATl BI 8 SAURIGR BRI AT 33 foh=dl woIr
H RITATCA aT8 U T8l [T ST |l |

(emphasis supplied)

10.  Itis the admitted fact that a dispute has arisen between the parties relating
to excavation of sand and the payment to be paid to the applicant, however, the
preliminary dispute before this Court is that the notices regarding reference of the
dispute to the Arbitrator were not issued by the applicant within seven days time
as prescribed in the aforesaid clause. This Court finds that the notice was issued by
the applicant on 13.02.2017 itself for the first time, which was served on the
respondent on 15.02.2017 although in the service report it is mentioned that the
place of delivery of notice is "Shiksha Mandal S.O. (Sub Office), however, this
Court has no reason to disbelieve the contention raised by the learned counsel for
the applicant that from the Shiksha Mandal S.O., the same were served on the
respondent, as the address on the notices mentioned is M.P. State Mining
Corporation Ltd. through General Manager, Paryavas Bhawan, Block No.1,
Second Floor, Arera Hills, Bhopal. Otherwise also, Section 27 of the General
Clauses Act would be applicable in the present case with full force. Thus, this
Court has no hesitation to hold that notice for appointment of Arbitrator was
served by the applicant on the correct address of the respondent and the same was
properly served on the respondent.
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11. Now coming to the contention regarding the invocation of arbitration
clause after the prescribed period of limitation is concerned, this Court finds that
so far as the judgment of the coordinate Bench of this Court in Star Mineral
Resources (supra) is concerned, in which the same Clause 8 of the agreement has
been considered by this Court and it is held that the applicant who has invoked the
arbitration clause subsequent to the time limit provided in the aforesaid
arbitration clause has no right to get the Arbitrator appointed, the same is
distinguishable in the light of the decision rendered by the Apex Court in the case
of Grasim Industries (supra). In Grasim Industries (supra), the Apex Court has
also referred to Section 28 of the Contract Act and has held as under:-

"9, Having perused Clause 9 of the supplementary agreement dated
27.10.1988, we are of the view that the interpretation placed by the High
Court on Clause 16, was wholly misconceived. The aforesaid clause, did
not postulate the period within which a claim could have been raised by
the parties to the contractual agreements. Even otherwise, we are of the
view that in terms of Section 28 of theContract Act. 1872, such a
stipulation in a contractual obligation would not be valid and binding.

10. Section 28 of the Actis reproduced below:

""28 Agreements in restraint of legal proceedings,
void.
— Every agreement,—

(a) by which any party thereto is restricted
absolutely from enforcing his rights under or in respect
of any contract, by the usual legal proceedings in the
ordinary tribunals, or which limits the time within
which he may thus enforce his rights, or

(b) which extinguishes the rights of any party
thereto, or discharges any party thereto, from any
liability, under or in respect of any contract on the
expiry of a specified period so as to restrict any party
from enforcing his rights, is void to that extent.

Exception I — Saving of contract to refer to
arbitration dispute that may arise. — This section
shall not render illegal a contract, by which two or more
persons agree that any dispute which may arise
between them in respect of any subject or class of
subjects shall be referred to arbitration, and that only
the amount awarded in such arbitration shall be
recoverable in respect of the dispute so referred.

Exception 2. - Saving of contract to refer questions
that have already arisen. — Nor shall this section
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render illegal any contract in writing, by which two or
more persons agree to refer to arbitration any question
between them which has already arisen, or affect any
provision of any law in force for the time being as to
references to arbitration.

Exception 3. - Saving of a guarantee agreement of a
bank or a financial institution - This section shall not
render illegal a contract in writing by which any bank or
financial institution stipulate a term in a guarantee or
any agreement making a provision for guarantee for
extinguishment of the rights or discharge of any party
thereto from any liability under or in respect of such
guarantee or agreement on the expiry of a specified
period which is not less than one year from the date of
occurring or non-occurring of a specified event for
extinguishment or discharge of such party from the said
liability."

11.  Section 28(b) unequivocally provides that an agreement which
extinguishes the right of a party on the expiry of a specified period,
would be void._Therefore, even if a restricted period for raising an
arbitral dispute had actually been provided for (as was determined in the
impugned order), the same would have to be treated as void.

12. In view of the legal position expressed hereinabove, the
limitation with reference to the claim raised by the appellant, would
have to be determined only under Article 137 of the Limitation Act.
Insofar as the instant aspect of the matter is concerned, the High Court
found that the claim raised by the appellant was even beyond the period
postulated under Article 137 of the Limitation Act. In this behalf, the
High Courtrecorded the following observations (Grasim Industries Ltd.
v. State of Kerala, 2003 SCC OnLine Ker 630para 12):

"12. .. It is not actually a decision on the claim made
under Annexure-X, but it is a decision of the arbitration
clause in the Agreement. Apart from that, the claim put
forward by the applicant in respect of the shortage of
supply of raw materials from 1988-1989 onwards also
is barred by limitation under Article 137 of the
Limitation Act. The Supreme Court in Steel Authority
of India Limited v. J.C Budharaja [(1999) 8§ SCC 122]
held that the provisions of Art.137 of the Limitation Act
would apply and any action should be brought within
three years from the date when the cause of action to
recover the amount rose. Thus, the request for
appointment of arbitrator will have only to be rejected."



LL.R.[2019]M.P. Shakti Traders (M/s) Vs. M.P. State Mining Corporation

13. It is not possible for us to accept the aforesaid determination
rendered by the High Court for the simple reason that in the claim raised
by the appellant in the notice, dated 1.2.2002, it was inter alia asserted as

under:

"While the matter was so pending before the
Industrial Tribunal at the instance of the Labour
Department of Government of Kerala, through the
Labour Commissioner and the Additional Labour
Commissioner, a settlement was eventually entered
into with the Unions in the presence of the Hon'ble
Minister for Labour on 7.7.2001, agreeing to the
closure of the undertakings with effect from 1.7.2001.
The fact that the Government was not in a position to
supply raw material in required quantity and in the
proportion agreed to on account of its not having taken
enough steps to ensure continued availability of
eucalyptus by planting the same is also clear from the
orders of the Secretary to the Government, Labour
department, in the applications for closure of the
company's units at Mavoor. This has also been admitted
by your department. The total amount that was paid to
the employees inclusive of fixed overheads and idle
wages during the period referred to above i.e June,
1999 to June 2001 came to Rs. 5999.43 lakhs is
enclosed, marked as Annexure -2 and the compensation
paid to the employees as a result of the settlement came to
Rs. 5559.72 lakhsis enclosed, marked as Annexure-3."

It is, therefore, apparent that the appellant raised a

grievance with reference to issues, that emerged even upto June,
2001. Under Article 137 of the Limitation Act, the postulated
period of limitation is 3 years. In the instant case, the period of
limitation would be three years prior to the date of invocation of
arbitration. After the appellant issued the notice dated 1.2.2002,
it invoked the arbitral clause on 8.5.2002, and therefore, the
period of limitation in terms of Article 137, would bar all claims
priorto 9.5.1999."

(emphasis supplied)
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12. Thus, this Court, with due respect, is of the considered opinion that the
judgment rendered by this Court in the case of Star Mineral Resources (supra) has
already been superseded by the judgment of the Apex Court in Grasim Industries
(supra) and hence, is not binding on this Court and the judgment rendered by the
Apex Courtin Grasim Industries (supra) would prevail.
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13. Resultantly, the contentions raised by the respondent are hereby rejected
and the application stands allowed.

14. As agreed between the parties, I deem it proper to provisionally appoint Shri
K.K. Trivedi, Former Judge, R/o Block No.3, Vasundhara Vihar, Near St. Thomas
School, South Civil Lines, Jabalpur (M.P.) as an Arbitrator to resolve the dispute
between the parties. The Registry of this Court shall obtain consent/declaration from the
said Arbitrator as per Sub-section (8) of Section 11 of the Act and place this matter before
the Court on the next date of hearing.

List after two weeks.
Order accordingly
I.L.R. [2019] M.P. 1770
CIVIL REVISION

Before Mr. Justice G.S. Ahluwalia
C.R. No. 174/2012 (Gwalior) decided on 30 January, 2019

MAHESH KUMAR AGARWAL ...Applicant
Vs.
STATE OF M.P. & ors. ...Non-applicants

A. Municipalities Act, M.P. (37 of 1961), Section 318 — Indemnity
for Acts Done in Good Faith — Demolition of Encroachment — Notice of
encroachment refused by plaintiff which was later served by affixture —
Plaintiff did not remove the encroachments thus same was demolished by
Municipal authorities — Held — Suit for damages is not maintainable even in a
situation where Municipal Committee or its officers had intended to perform
any act under the Act, Rule or Bye-Laws — Case covered under the phrase
“intended to be done under this Act” — Concerned Officer is entitled for
protection u/S 318 of the Act — Suit is not maintainable and is barred —
Revision allowed. (Paras 14,16 & 23)

@. TIRYTITHT SITET4, 7.3, (1961 BT 37), €T 318 — WHIAYd &
fad 19 At 8q afayqfd — sifers+vr 1 s — Al gIRT AT BT Aifesd
aﬁwmwmaﬁﬁwmaﬁaaﬁﬁ:’ﬁ ardY 1 Aferspav B
T2 BT, Id: TRUTfI® YTRIGRITT gIRT Sad dI disT AT o1 — FfifaeiRa
— afd & fag arg ¢ Reafa 9 viwvfia w8 @ e Truifas afafa ar sae
e srfeifw, fFrm srerar Iu—fafdr & siqvia fedl &l &1 & =g
JeTd & — yHxT 39 feIfraw & siaea fear s smef¥ia, 39 arq s &
i rdT @ — dre qivefig 71 2 e afsfa @ — gderor aR |

B. Municipalities Act, M.P. (37 of 1961), Section 318 & 319—Scope
— Held — Protection given u/S 318 is not dependent on provisions of Section
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319 of the Act 0of 1961 — Both Sections are independent to each other dealing
with different situations. (Para14)

. TIRgTferaT S99, 9.4 (1961 &7 37), €177 318 T 319 — favdI®
— afifeiRa — arT 318 @ siasfa faar AT HRervr 1961 @ A7 @Y o=y
319 WR 3ddfad &8 & — Il grRi =1 aRReIfal 9 d9g w@d gy
TH—qER A WaA 2 |

C. Service Law — Transfer — Functionary Powers — Held —
Although Officer was transferred but there is nothing on record to show that
he was relieved — It cannot be said that merely because applicant was
transferred, he had lost all his statutory duties —If a person is transferred but
so long he is not relieved from original place of posting, he is not denuded
from his powers. (Para22)

7. war fafer — weraver — S wfdaar — afifaeiRa — aerfy
JAFTHT ST TIFTART T o1 URg Afiere = a1 v i 91 2 & ¥z qzrfan
Bl {6 S8 AR $R &A1 11 &1 — I LT Pl ol Adhal {6 413 fd <
®I EIART R f&Ar 1 o1, 36+ v 9l S dde @l fad o — afe
fordl aafda &1 rriala fear Sirdr 2 wRg o9 da Y UgeRATIAl & ol I
q ARAEd T B A1 9Y, 99 Sua! ufyaal | Ifea L fear smar @ |

Cases referred:

(2007) 10 SCC 414, AIR 1996 SCC 892, (2003) 10 SCC 38, (2014) 6 SCC
394,AIR 2005 SC 1794.

HK Shuklawith DK Agrawal, for the applicant.

BM Patel, G.A. for the non-applicant No. 1/State.

N.K. Gupta with Pawan Vijaywargiya and S.D. Singh, for the non-
applicant No. 5.

Arman Ali, for the non-applicant No. 6.

(Supplied: Paragraph numbers)

JUDGMENT

G. S. AHLUWALIA, J. :- This Civil Revision under Section 115 of CPC
has been filed against the order dated 07/11/2012 passed by Additional Judge to
the Court of First Additional District Judge, Sheopur in Civil Suit No.12-B of
2011 (Original Civil Suit No.4-B of 1997), by which the preliminary issues
framed by the trial Court have been decided against the applicant.

2. The necessary facts for the disposal of the present revision in short are that
the respondents No.5 to 8/plaintiffs have filed a suit for recovery of damages to
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the tune of Rs.12, 64, 300/- against the applicant and other defendants on the
ground that the plaintiffs are the owners and in possession of three-stored (sic :
storied) building situated in Ward No.13, Near Gandhi Park Golmbar,
Sheopurkala. It is also known as "Soma Lodge". The back portion of said building
is used for residential purpose, whereas the remaining portion is used for lodge,
shops and offices. The construction of the building was over in the year 1984 and
the plaintiffs is running the said lodge from the said year. The office of respondent
No.5 who is an Advocate by profession, is also situated in the said building. The
land situated between the front portion of the house and the culvert is used for
visiting the building. It was further pleaded that when the construction was going
on, then the Officers of the Municipal Council, Revenue Officers and other
officers of the Department were also noticing the construction, but it was never
objected by them. In the year 1985, a notice was given by the Municipal Council
on the ground of raising construction without obtaining permission and,
thereafter, the matter was compounded by order dated 25/08/1986. In the month
of January, 1997, the applicant was posted on the post of Additional Collector but
he was already transferred, whereas other defendants no.2 and 3 were also posted
in Sheopur in their official capacity. On 27th January, 1997, at about 06:00 pm, the
applicant as well as the respondents along with police force started demolishing a
portion of the building and since the demolition was not stopped, as a result of
which the remaining part of building also got damaged. It was also pleaded that
when a notice was given to the Municipal Council, then a false reply was given
pleading that a notice was issued to the plaintiffs which was refused by the
plaintiff No.1, as a result of which the notice of demolition was affixed on the
building. It was also mentioned in the plaint that no such notice was either served
or affixed on the building.

3. The defendants filed their written statements and on the basis of written
statements, four preliminary issues were framed as under:-

"(1) Whether the suit is maintainable in the light of provisions of
Sections 188 and 318 of MP Municipalities Act, 1961 and whether the
plaintiffs are entitled for any compensation ?

(2) Whether the applicant was working on the post of Executive
Magistrate and whether he is entitled for protection under the Judicial
Officers' Protection Act ?

(3) Whether the action was taken under Section 223 of MP
Municipalities Act, 1961 and whether the suit is maintainable in the light
ofalternative remedy of filing an appeal ?

(4) Whether the suit is maintainable in absence of notice under Section
319 ofthe MP Municipalities Act, 1961 and Section 80 of the CPC ?
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4. All these preliminary issues have been decided against the applicant by
the Trial Court by order dated 07/11/2012 passed in Civil Suit No.12-B of 2011.
Hence, this present revision.

5. Challenging the order passed by the Court below, it is submitted by the
counsel for the applicant that undisputedly, the applicant was working on the post
of Additional Collector, Sheopur. An anti-encroachment drive was undertaken by
the Municipal Council and being an Executive Magistrate, the applicant was
allegedly present on the spot. No specific allegations have been made against the
applicant. The suit is not maintainable in the light of Section 318 of MP
Municipalities Act, 1961 and the Trial Court has wrongly decided the preliminary
issues against the applicant.

6. Per contra, it is submitted by the counsel for the respondents No.5 &
6/plaintiffs that the petitioner was already transferred. He is not entitled for any
protection under Section 318 of MP Municipalities Act, 1961 and until and unless
it is proved by the applicant that he had acted under the provisions of MP
Municipalities Act, 1961, it cannot be said that the suit is not maintainable.

7. Heard the learned counsel for the parties.

8. Before considering the other preliminary issues which have been framed
by the Trial Court, this Court feels it appropriate consider the provisions of
Section 318 ofthe MP Municipalities Act, 1961 which reads as under:-

""318. Indemnity for acts done in good faith. No suit shall be
maintainable against the Council or any of its committees, or any
Municipal officer or servant, or any person acting under or in
accordance with the direction of the Council or any of its committees or
any Municipal officer or servant, or of a Magistrate, in respect of
anything in good faith done or intended to be done under this Act or
under any rule or bye-law made there-under.'

The use of words "intended to be done under this Act' are of much
importance.

9. So far as the applicant is concerned, admittedly, he is not an employee of
Municipal Council but Section 318 of MP Municipalities Act, 1961 also grants
indemnity to any person acting under or in accordance with the direction of the
Municipal Council or any of its committees or any Municipal Officer or servant,
or of a Magistrate. Thus, when the Municipal Council was carrying on the
demolition work and even if it is presumed that the applicant was present on the
spot, being Executive Magistrate of the area, it is clear that he is covered under
Section 318 of MP Municipalities Act, 1961.
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10. The Supreme Court in the case of Joseph and another vs. State of Kerala
and Another, reported in (2007) 10 SCC 414 has held as under:-

""18. Several questions arose for consideration before the High Court.
The High Court indisputably had a limited role to play. We, as at present
advised, are not inclined to accept the submission of Mr Iyer that sub-
sections (2) and (3) of Section 3 of the 1971 Act would operate in the
same field. In our opinion, both operate in different fields. However, on a
plain reading of the impugned order passed by the High Court, we are of
the opinion that the High Court was not correct in its view in regard to its
construction of Section 3(3) of the 1971 Act. The Tribunal, while
exercising its power under Section 8 of the 1971 Act, had taken into
consideration the question which arose before it viz. as to whether the
appellants herein had intention to cultivate the land on the appointed
day. Appointed day having been defined in the 1971 Act, the relevant
aspect was the situation as it existed on that day i.e. on 10-5-1971. For
the purpose of attracting sub-section (3) of Section 3 of the 1971 Act, it
was not necessary that the entire area should have been cultivated for
arriving at a decision as to whether the owner of the land had the
intention to cultivate or not. Also, it was required to be considered
having regard to the activities carried on by the owner from the day of
purchase till the appointed day. For the said purpose, subsequent
conduct of the owner of the land was also relevant. Development of the
land by plantation of rubber plants is not in dispute. The Explanation
appended to Section 3(2) of the 1971 Act clearly suggests that
cultivation would include cultivation of trees or plants of any species.
Intention to cultivate by the owner of the land, we think, has to be
gathered not only in regard to the fact situation obtaining at a particular
time but also with regard to the subsequent conduct of the parties. If the
activity in regard to cultivation of land or development thereof is
systematic and not sporadic, the same also may give an idea as to
whether the owner intended to cultivate the land. The words "intend to
cultivate" clearly signify that on the date of vesting the land in question
had not actually been cultivated in its entirety but the purchaser had the
intention of doing so. Such intention on the part of the purchaser can be
gathered from his conduct in regard to the development of land for
making it fit for cultivation preceding to and subsequent to the date of
vesting.

19. The High Court, in our opinion, was not correct in opining that for
applying Section 3(3) of the 1971 Act, the cultivation of the property
subsequent to the vesting cannot be taken into account. The High Court
also was not correct in arriving at a finding that there had been no
evidence whatsoever that the owners intended to cultivate the land prior
to 10-5-1971. As the provision contained in sub-section (3) of Section 3
of the 1971 Act clearly provides for exclusion of the operation of sub-
section (1) thereof, the same has to be construed liberally. So construed,



LL.R.[2019]M.P. Mahesh Kumar Agarwal Vs. State of M.P. 1775

the conduct of the parties was a relevant fact. The High Court, in our
opinion, therefore was not correct in ignoring the findings of the
Tribunal. Also, the High Court should bestow its attention to the findings
arrived at by the Tribunal having regard to the limited nature of the scope
and ambit of appeal in terms of Section §8-A of the 1971 Act and,
particularly, in view of the fact that the order dated 21-2-1979 had not
been appealed against."”

11.  While interpreting the words "intended to cultivate" as provided in sub-
section (3) of Section 3 of Kerala Private Forests (Vesting and Assignment)
Act,1971, it has been held by the Supreme Court that the words "intended to
cultivate" clearly signify that on the date of vesting the land in question was not
actually being cultivated in its entirety, but the intention of the purchaser, to
cultivate the same can be gathered from his conduct. Therefore, whether the act
complained by the plaintiffs would be covered by the phrase "'intended to be
done under this Act'' or not, it is necessary to gather the intention of the parties.

12. In the present case, it is the pleadings of the plaintiffs that when the notices
were given to the Municipal Council, then it was replied by them that before
starting anti-encroachment drive, a notice under MP Municipalities Act, 1961 was
issued to the plaintiffs on 25/01/1997 and actual anti-encroachment drive was
started on 27/01/1997. Whether the notice was actually served upon the plaintiffs
or not and whether it was affixed on the building of the plaintiffs or not, is a
disputed question of fact. However, undisputedly, a specific stand was taken by
the Municipal Council, that an anti-encroachment drive was started only after
given a notice to the plaintiffs, thus, it is clear that the Municipal Council had
pleaded from day one that they had acted under the provisions of M.P.
Municipalities Act.

13. It is submitted by the counsel for the respondents No.5 and 6 that whether
any act was done in good faith or not, is a disputed question of fact and until and
unless it is proved that the defendants had done anything in good faith, the
applicant cannot claim the protection of Section 318 of MP Municipalities Act,
1961. It is further submitted that even if filing of suit is held to be barred against
Municipal Council or its officer or any officer working under this Act or in
accordance with the direction of the Municipal Council, then Section 319 of MP
Municipalities Act, 1961 would become redundant. There is no bar of suit and the
only rider is that the suit shall not be maintainable in absence of notice. When MP
Municipalities Act, 1961 itself provides for filing of suit against the activities of
Municipal Council, then if it is interpreted that no suit can be filed if the work has
been intended to be done under this Act, then Section 319 of MP Municipalities
Act, 1961 would become redundant.

14. Considered the submissions made by the Counsel for the Plaintiffs. The
use of words "' intended to be done under this Act'' is of paramount importance.
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If a person has intention of performing any duty under the Act, then he would be
covered under the phrase "'intended to be done under this Act''. The intention
can be gathered from the surrounding circumstances. Even otherwise, for
undertaking anti-encroachment drive, if the officers of Municipal Council are
required to face civil litigations, then it would frustrate the very purpose of
indemnity granted under Section 318 of MP Municipalities Act, 1961 and in order
to handle such a situation, so that the officers of Municipal Council may perform
their duties fearlessly under this Act, provision of Section 318 of the MP
Municipalities Act, 1961 has been made. The protection given under Section 318
of MP Municipalities Act, 1961 is not dependent on the provisions of Section 319
of MP Municipalities Act, 1961. Both these Section are independent to each other
dealing with the different situations. There may be certain circumstances where
the suit may lie against the Municipal Council like for enforcement of any
contract, etc. The basic purpose of provision of Section 319 of MP Municipalities
Act, 1961 is to give an opportunity and prior notice to the Municipal Council so
that the grievance of the person can be resolved without approaching the Court. In
the present case, even according to the plaintiffs when a notice was given to the
Municipal Council, then it was specifically replied that, a notice was given to the
plaintiffs for removal of encroachment. Only when the plaintiffs did not remove
the encroachment, then anti-encroachment drive was undertaken. Thus, an
opportunity was given to the Municipal Council to resolve the dispute, and
accordingly, it was specifically pointed out that an action has been taken by the
Municipal Council under the provisions of MP Municipalities Act, 1961. For
considering the intention, the conduct of the parties would be material. The
Municipal Council had taken a clear stand that the action has been taken under the
Act, thus, even in absence of any formal proof, the intention of the Municipal
Council and its officer "to act under the Act", can be gathered, and thus, the
applicant is entitled for protection under Section 318 of MP Municipalities Act,
1961.

15. It is submitted by the counsel for the applicant that as the Municipal
Council had acted under the provisions of MP Municipalities Act, 1961 and itis its
statutory due (sic : duty) to remove the unauthorized constructions and when the
plaintiffs did not remove their encroachment even after issuance of notice for
demolition, therefore, the Municipal Council was well within its rights to remove
the encroachment and the encroacher is not entitled for damages. To buttress his
contention, the counsel for the applicant has relied upon the judgment passed by
the Supreme Court in the case of Municipal Committee, Karnal vs. Nirmala Devi,
reported in AIR 1996 SCC 892.

16.  Although the judgment in the case of Nirmala Devi (supra) has been
passed after conclusion of trial but if the law laid down by the Supreme Court in
the case of Nirmala Devi (supra) is considered in the light of the provisions of
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Section 318 of the MP Municipalities Act, 1961, then it is clear that the suit for
damages is not maintainable even in a situation where the Municipal Committee
or its officer had intended to perform any act under the Act or Rule or bye-law.

17.  Itisnextcontended by the counsel for the applicant that as the respondents
No 5 to 8 had an efficacious remedy of filing an appeal against the notice issued by
the Municipal Council and until and unless it is held that the act of Municipal
Council in demolishing the building of the applicant was contrary to the
provisions of MP Municipalities Act 1961, the civil suit in its present form for
grant of compensation because of demolition undertaken by Municipal Council is
not maintainable. To buttress his contention, the counsel for the applicant has
relied upon the judgment passed by the Supreme Court in the case of NDMC vs.
Satish Chand (Deceased) by LR. Ram Chand, reported in (2003) 10 SCC 38.

18. The Supreme Court in the case of Satish Chand (supra) has held as under:-

"'S. The opening words of the section give a very wide jurisdiction to the
civil courts to try all suits of a civil nature however, this wide power is
qualified by providing an exception i.e. "excepting suits of which their
cognizance is either expressly or impliedly barred." Dhulabhai etc. vs.
State of Madhya Pradesh & Others [AIR 1969 SC 78] is a celebrated
judgment on the point which still holds the field. It lays down the
following principles: (AIR pp. 89-90, para 32)

"(1) Where the Statute gives a finality to the orders of the special
tribunals the Civil Courts' jurisdiction must be held to be excluded if
there is adequate remedy to do what the civil court would normally do in
a suit. Such provision, however, does not exclude those cases where the
provisions of the particular Act have not been complied with or the
statutory tribunal has not acted in conformity with the fundamental
principles of judicial procedure.

(2) Where there is an express bar of the jurisdiction of the court,
an examination of the scheme of the particular Act to find the adequacy
or the sufficiency of the remedies provided may be relevant but is not
decisive to sustain the jurisdiction of the civil court. Where there is no
express exclusion the examination of the remedies and the scheme of the
particular Act to find out the intendment becomes necessary and the
result of the inquiry may be decisive. In the latter case it is necessary to
see if the statute creates a special right or a liability and provides for the
determination of the right or liability and further lays down that all
questions about the said right and liability shall be determined by the
tribunals so constituted, and whether remedies normally associated with
actions in civil courts are prescribed by the said statute or not.

(3) Challenge to the provisions of the particular Act as ultra
vires cannot be brought before Tribunals constituted under that Act.
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Even the High Court cannot go into that question on a revision or
reference from the decision of the Tribunals.

(4) When a provision is already declared unconstitutional or
the constitutionality of any provision is to be challenged, a suit is open. A
writ of certiorari may include a direction for refund if the claim is clearly
within the time prescribed by the Limitation Act but it is not a
compulsory remedy to replace a suit.

(5) Where the particular Act contains no machinery for
refund of tax collected in excess of constitutional limits or illegally
collected, a suit lies.

(6) Questions of the correctness of the assessment apart from
its constitutionality are for the decision of the authorities and a civil suit
does not lie if the orders of the authorities are declared to be final or there
is an express prohibition in the particular Act. In either case the scheme
ofthe particular Act must be examined because itis a relevant enquiry.

(7)  An exclusion of the jurisdiction of the Civil Court is not
readily to be inferred unless the conditions above set down apply."

6. It will be noticed from the provisions contained in Section 9 of the
Code of Civil Procedure that a bar to file a civil suit may be express or
implied. An express bar is where a Statute itself contains a provision that
the jurisdiction of a civil court is barred e.g., the bar contained in Section
293 of the Income Tax Act, 1961. An implied bar may arise when a
Statute provide a special remedy to an aggrieved party like a right of
appeal as contained in the Punjab Municipal Act which is the subject
matter of the present case. Section 86 of the Act restrains a party from
challenging assessment and levy of tax in any manner other than as
provided under the Act. A provision like this is the implied bar envisaged
in Section 9 C.P.C. against filing a civil suit. In Raja Ram Kumar
Bhargava (dead) by LRs vs. Union of India [ AIR 1988 SC 752] this
Courtobserved:(SCC p.689, para9)

"Generally speaking, the broad guiding considerations are that
wherever a right, not pre- existing, in common-law, is created by a
statute and that statute itself provided a machinery for the enforcement
of the right, both the right and the remedy having been created uno flatu
and a finality is intended to the result of the statutory proceedings, then,
even in the absence of an exclusionary provision the Civil Courts'
jurisdiction is impliedly barred. If, however, a right pre-existing in
common law is recognised by the Statute and a new statutory remedy for
its enforcement provided, without expressly excluding the Civil Court's
jurisdiction, then both the common-law and the statutory remedies
might become concurrent remedies leaving upon an element of election
to the persons of inherence. To what extent, and on what areas and under
what circumstances and conditions, the Civil Courts' jurisdiction is
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preserved even where there is an express clause excluding their
jurisdiction, are considered in Dhulabhai's case. AIR 1969 SC 78".

7. Munshi Ram and Others vs. Municipal Committee,
Chheharta [1979 (3) SCR 463] was a case under the Punjab Municipal
Act itself. The Court was considering the question of bar created under
Sections 84 and 86 of the Act regarding hearing and determination of
objections to levy of provisional tax under the Act. In this connection it
was observed: (SCC pp. 88-89, paras 22-23)

"22. From a conjoint reading of sections 84 and 86, it is plain
that the Municipal Act, gives a special and particular remedy for the
person aggrieved by an assessment of tax under the Act, irrespective of
whether the grievance relates to the rate or quantum of tax or the
principle of assessment. The Act further provides a particular forum and
a specific mode of having this remedy which analogous to that provided
in Section 66 (2) of the Indian Income-tax Act, 1922. Section 86 forbids
in clear terms the person aggrieved by an assessment from seeking his
remedy in any other forum or in any other manner than that provided in
the Municipal Act.

23. It is well recognized that where a Revenue Statute provides
for a person aggrieved by an assessment there-under, a particular
remedy to be sought in a particular forum, in a particular way, it must be
sought in that forum and in that manner, and all other forums and modes
of seeking it are excluded. Construed in the light of this principle, it is
clear that sections 84 and 86 of the Municipal Act bar, by inevitable
implication, the jurisdiction of the Civil Court where the grievance of
the party relates to an assessment or the principle of assessment under
this Act."

The Court upheld the objection regarding maintainability of the
civil suit.

8. A Division Bench of the Delhi High Court in Sobha Singh & sons (P)
Ltd. vs. New Delhi Municipal Committee [34 (1988) Delhi Law Times
91] had an occasion to consider the question of maintainability of a civil
suit challenging the assessment and levy of property tax by the NDMC.
Sections 84 and 86 of the Act came in for consideration. It was held that
the provision of appeal contained in Section 84(1) of the Act provided a
complete remedy to a party aggrieved against the assessment and levy of
tax. Section 86 provides that the remedy of appeal is the only remedy to a
party to challenge assessment for purposes of property tax. No other
remedy was available to a party in such circumstances. It follows that the
remedy of civil suit is barred."
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19. The Supreme Court in the case of Nagar Palika Parishad , Mihona and
Another vs. Ramnath and Another reported in (2014) 6 SCC 394 has held as

under:-

"6. Section 319 of the 1961 Act bars suits in absence of notice and reads
as follows:

'"" Section 319-Bar of suit in absence of notice.-(1) No suit
shall be instituted against any Council or any Councilor, officer or
servant thereof or any person acting under the direction of any such
Council, Councilor, officer or servant for anything done or purporting to
be done under this Act, until the expiration of two months next after a
notice, in writing, stating the cause of action, the name and place of
abode of the intending plaintiff and the relief which he claims, has been,
in the case of a Council delivered or left at its office, and, in the case of
any such member, officer, servant or person as aforesaid, delivered to
him or left at his office or usual place of abode; and the plaint shall
contain a statement that such notice has been delivered or left.

(2)Every suit shall be dismissed unless it is instituted within eight
months from the date of the accrual of the alleged cause of action.

(3)Nothing in this section shall be deemed to apply to any suit instituted
under Section 54 of the Specific ReliefAct, 1877 (10f 1877).

7. Respondent No.1-plaintiff filed the suit for declaration of title and
permanent injunction. In view of bar of suit for declaration of title in
absence of notice under Section 319 the suit was not maintainable. The
Courts below wrongly held that the suit was perpetual injunction though
the respondent No. 1-plaintiff filed the suit for declaration of title and for
permanent injunction.

8 Respondent No. 1-plaintiff cannot derive advantage of sub Section (3)
of Section 319 which stipulates non-application of the Section 319 when
the suit was instituted under Section 54 of the Specific Relief Act, 1877
(old provision) equivalent to Section 38 of the Specific Relief Act, 1963
and reads as follows:

""38.Perpetual injunction when granted.-(1)Subject to the other
provisions contained in or referred to by this Chapter, a perpetual
injunction may be granted to the plaintiff to prevent the breach of an
obligation existing in his favour, whether expressly or by implication.

(2) When any such obligation arises from contract, the Court shall be
guided by the rules and provisions contained in Chapter- II.

(3)When the defendant invades or threatens to invade the plaintiff right
to, or enjoyment of, property, the Court may grant a perpetual injunction
in the following cases, namely:
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(a)where the defendant is trustee of the property for the plaintift;

(b)where there exists no standard for ascertaining the actual damage
caused, or likely to be causes, by the invasion;

(c)where the invasion in such , that compensation in money would not
afford adequate relief;

(d)where the injunction is necessary to prevent a multiplicity of judicial
proceedings.

The benefit aforesaid cannot derive by Respondent No.1-plaintiff as the
suit was filed for declaration of title coupled with permanent injunction.
Respondent No.1 having claimed title, the suit cannot be termed to be
suit for perpetual injunction alone.

9. Along with the trial court and the appellate court, the High Court also
failed to appreciate the aforesaid fact and also overlooked the valuable
interest and right of public at large, to use the suit land which is a part of
public street. Further, in absence of challenge to the notice of eviction
issued by the appellant, it was not open to the trial court to decide the title
merely because permanent injunction coupled with declaration of title
was also sought for."

20. It is submitted by the counsel for the applicant that so far as the contention
of the plaintiffs that the Municipal Council had regularized the construction by
compounding is concerned, the Supreme Court in the case of Mahendra Baburao
Mahadik and Others vs. Subhash Krishna Kanitkar and Others AIR 2005 SC
1794 has deprecated the said practice.

21. It is next contended by the counsel for the respondents No. 5 and 6 that
since the applicant was already transferred from Sheopur, therefore, even his
present on the spot was unwarranted and as the plaintiffs are the active supporters
of BJP and out of political vendetta, the applicant took personal interest in the
matter and without any authority he came on the spot.

22. So far as the above-mentioned submission is concerned, it is fairly
conceded by the counsel for the respondents No. 5 and 6 that although the
applicant was already transferred from Sheopur but there is nothing on record to
show that he was also actually relieved. If a person has been transferred but so
long he is notrelieved from the original place of posting, then it cannot be said that
merely because of transfer order, the concerned officer would be denuded from
his powers. As there is nothing on record to show that the applicant was also
relieved from Sheopur, this Court is of the considered opinion that it cannot be
said that merely because the applicant was transferred from Sheopur, he had lost
all his statutory duties and accordingly, the submission made by the counsel for
the applicantis rejected.
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23. Thus, from the plain reading of the averments made in the paragraph 28 of
the plaint, it is clear that the plaintiffs themselves have made reference to the reply
given by the Municipal Council which was to the effect that a notice was given to
the plaintiffs on 25/01/1997 which was refused by them and accordingly the
notice was served by affixture and as the plaintiffs did not remove the
encroachment on their own, therefore, anti-encroachment drive was undertaken
on27/01/1997. Thus, itis clear that the case of the respondents is squarely covered
under the phrase "intended to be done under this Act'' .Therefore, in the
considered opinion of this Court, the suit against the applicant is barred under
Section 318 of MP Municipalities Act, 1961 and the trial Court has wrongly
decided the preliminary issue against the applicant. As the aforesaid preliminary
issues is being decided by this Court in favour of the applicant and it has been held
that the suit filed against the applicant is not maintainable, therefore, this Court is
of the considered view that it is not necessary to consider the order passed by the
Trial Court with regard to remaining preliminary issues.

24.  Accordingly, the order dated 07/11/2012 passed by Additional Judge to
the Court of First Additional District Judge, Sheopur in Civil Suit No. 12-B of
2011 (Original Civil Suit No. 4-B of 1997) is hereby set aside and it is held that the
suit filed against the applicant is not maintainable and it is accordingly dismissed
quathe applicant.

25. The record of the trial Court was received and further proceeding before
the Trial Court were stayed by this Court by order dated 30/12/2012, therefore, the
Registry is directed to return the record back to the Trial Court.

With the aforesaid observation, this Civil Revision succeeds and is hereby
allowed.

Revision allowed.

LL.R. [2019] M.P. 1782
CRIMINAL REVISION
Before Mr. Justice Rajendra Kumar Srivastava
Cr.R. No. 833/2018 (Jabalpur) decided on 23 July, 2019

AFAQUE KHAN ...Applicant
Vs.
HINAKAUSAR MIRZA ...Non-applicant

A. Criminal Procedure Code, 1973 (2 of 1974), Section 125 —
Divorced Muslim Woman — Iddat Period — Entitlement — Held — Divorced
muslim woman is entitled for maintenance u/S 125 Cr.P.C. beyond the iddat
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period till her remarriage or according to conditions enumerated u/S 125
Cr.P.C. (Paras 11,12 & 19)

@. qUS HIHAT ¥dledl, 1973 (1974 &7 2), €RT 125 — delidyal JRaH
Hfgell — $qad 3afer — gdherl — ANFTERT — TerTdyar YRe™ afear <. u.4.
DI GRT 125 S AN d 3 AR & W ISHT YAfdars g1 d H@l .94,
DI ERT 125 B Aasid YT ol & FTAR FRUTYIYT G THAR B |

B. Criminal Procedure Code, 1973 (2 of 1974), Section 125 and
Contract Act (9 of 1872), Sections 2(e), 23 & 28 — Agreement — Effect — Held —
Even if wife has relinquished her rights to maintenance by executing an
agreement with husband, her statutory right to seek maintenance u/S 125
Cr.P.C. cannot be bartered — Further, agreement which restrain her right to
file legal proceeding is against public policy and same does not create any
hurdle for wife for filing proceeding u/S 125 Cr.P.C. (Paras 14,22 & 31)

. QUS UIHAT Wiedl, 1973 (1974 &7 2), €1IRT 125 U9 Wld<T e+
(1872 ®T 9), €TIRTY 2(3), 23 T 28 — V¥ — 919 — AFAFETRT — ol & gl A
gfd & A1 U HRR B URUTUINYT & IHY+ AfHRI Bl AT fear 8, 9.9,
DI IRT 125 B AT HRVMYINT AT & SHD ST ARTHR &1 yfaer 18
forar ST gadr — sa@ AfaRad, HR o b faftre drRiarE) BIsd BT Jawg
AT ® dldpfad & faeg & 9T Sad <.9.9. & ORT 125 B Adiid dradra
BISd B oq Ioil @ foIQ HIS 18T I 2] Hedl |

C. Criminal Procedure Code, 1973 (2 of 1974), Section 125 —
Sufficient Cause to Live Separately — Held — Respondent is a divorced wife
where Section 125 (4) does not apply — Wife not required to explain any
reasonable cause to live separately from husband. (Para23 & 26)

T qUS Hibar \fedr, 1973 (1974 T 2), €RT 125 — Y& 81 &g
gofaa wreor — AfafaeiRa — gcaeff e aereyer ueh @ fora R arRT 125(4)
SRL A8l Bl — Uil §IRT Ui 9 goIs Y& @ foy oI gfaaygaa R W
o ST srafara 1 |

D. Criminal Procedure Code, 1973 (2 of 1974), Section 125 —
Quantum — Income of Husband — Consideration & Grounds — Held — Wife
entitled to live with same standard of her husband — Wife is educated,
practicing as an Advocate — Quantum of maintenance be decided after
consideration of her income also — Petitioner having responsibility of his
unmarried sisters — Wife has also received some maintenance amount at the
time of divorce — Maintenance amount reduced from Rs. 15000 pm to Rs.
10,000 pm. (Paras 30 to 32

28 QUS Jirar Gledl, 1973 (1974 &7 2), €RT 125 — 41T — Yld &1
3T — fA=1v BT wr=r g 3renv — IffeiRa — gefl 39 ufd & 999 wWR A
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Y8 @l gPaRR & — Ul Rifdra 2, ftraear & wu o gaarg o) @ & —
RO &) AT &1 fafreaa Saa) g & A faar 9 o1 @ gwanrdq fear s
— Ird) WX STP) Afqarfed 98- BT Saxerficd & — Uil bl dolid & a9 H)
$B AUMUINUT &) IR YTKT §S © — HARCIUINOT /IR $I 15000 %. Uferas 4
HCHR 10,000 ®©. YfaHTe fbar ar |

Casesreferred:

(2010) 1 SCC 666, 2019 (1) Crimes 515 (Bom.), 1985 MHLJ 853, 2013
CR.L.J.3153,(2006) 1 MPLJ 272, 1995 (2) MPWN S.N. 162, 2006 (4) M.P.H.T.
381.

Mohd. Wajid Hyder, for the applicant.
Qasim Ali, for the non-applicant.

ORDER

RAJENDRA KUMAR SRIVASTAVA, J. :- This revision petition under
Section 397/401 of Cr.P.C has been filed by the petitioner, being aggrieved by
order dated 06.11.2017, passed by learned 2nd Additional Principal Judge,
Family Court, Bhopal, in M.J.C No. 764/2015, whereby the learned Judge has
allowed the application under Section 125 of Cr.P.C. filed by the respondent/
applicant and directed the petitioner/non-applicant to give the maintenance
amount of Rs. 15,000/- per month to the respondent.

2. According to case, respondent has filed an application under 125 of
Cr.P.C., before Family Court, Bhopal, contending that her marriage was
solemnized with the petitioner on 23.12.2001, according to Muslim rites. After
some time, behavior of petitioner and his family members became bad towards
her. They demanded dowry and maltreated her. Thereafter, respondent gave birth
to a dead child, since they started to torture her constantly. They had compelled
her to bring Rs.50,000/- from her parents and due to non fulfillment of the same,
they were torturing her. On 8.10.2002, they also quarreled with her family
members and its report was lodged by her family members in Police Station-
Jahangeerabad. Petitioner did not live with her for long period. She further
contended that she had filed some criminal cases against the petitioner but due to
compromise, she did not proceed further with those cases. She submits that her
parents have retired from service and due to old age ailment they are not able to
take care of her. She has no source of income for her survival. She prayed before
court to give maintenance amount of Rs. 25,000/- from the petitioner.

3. In reply, petitioner/non applicant has denied all the allegations made
against him by the respondent/applicant. He contended that a compromise was
arrived between them and in this regard an agreement was also executed by the
parties. Respondent had received Rs. 32,000/- of Mehar amount through cheque.
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She had also taken two cheques of Rs. 75,000/- for making compromise in
proceedings filed under Muslim Women Protection Act 1986. They had agreed by
executing an agreement that in future they will not file any legal proceedings
against each other and she had also received the consolidated maintenance
amount under Muslim Law.

4. Learned counsel for the petitioner submits that the order passed by the
Family Court is bad in law, as Court has failed to consider the provisions of
Section 125(4) of Cr.P.C in proper manner. He further submits that the learned
Family Court ought to have been seen that the respondent not only deserted the
petitioner but also after divorce she is living separately under mutual consent. The
learned judge did not consider the defence of petitioner under section 125(4) of
Cr.P.C, thus, impugned order deserves to be set-aside. Apart from that
respondent/applicant is an advocate and earning sufficient income for her
survival whereas petitioner is having responsibility of his parents and unmarried
sisters.

5. On the other hand, learned counsel for the respondent submits that the
petitioner maltreated the respondent, due to which she was compelled to live
separately in her parental house. She does not have sufficient means to survive
herself, as now her parents have retired from their service. The respondent
/applicant has demanded Rs. 25,000/- per month, as maintenance from petitioner
but learned Family Court has given only Rs. 15,000/- per month. Therefore,
looking to this fact that the court has already given the maintenance amount in
lesser side, no interference is warranted in the present case. So far as arguments of
petitioner's counsel regarding non- applicability of getting maintenance from
respondent due to compromise are concerned, there is no legal bar for filing an
application under Section 125 of Cr.P.C. Therefore, this petition deserves to be
dismissed. In support of his contention he has relied on the judgment of the
Hon'ble Apex Court in the case of Sabana Bano Vs. Imran Khan reported in
(2010) 1 SCC 666, and Reema Salkan Vs. Sumer Singh Salkan passed in Cr.A. No.
1220/2018.

6. Heard both the parties and perused the record.

7. On perusal of record, it appears that the petitioner and respondent have
entered into marriage on 23.12.2001 according to Muslim rites. Due to
maltreatment, respondent started living separately from the petitioner and she has
filed an application under Section 125 of Cr.P.C. for seeking maintenance on
02.12.2015. It is also admitted fact that prior to this proceeding, respondent/wife
has filed another proceeding under Section 3 of Muslim Women Protection Act,
1986. She has also filed a criminal proceeding of Section 498-A of IPC against the
petitioner. It is reflected from the record that due to compromise, respondent/wife
took back these cases and has closed the proceedings against the petitioner. The
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respondent has given reason to file this proceeding of Section 125 of Cr.P.C. that
she is unable to maintain herself and after making compromise, she is living with
her parents, who are suffering from old age ailment. The parents of
respondent/wife have retired from their service and now respondent is facing
difficulties in her survival. The respondent has raised the argument before the
learned Family Court that he has already given the consolidated maintenance
amount under Muslim law and he has also returned "Mehar amount' to
respondent. He has also pointed out in compromise agreement that parties have
assured each other for not initiating any proceeding in future.

8. After hearing the contentions raised by both the counsels, the question
arises before this court is whether if the wife has received any amount from his
husband under Muslim Law then would she be entitled to get the maintenance
amount under Section 125 of Cr.P.C. ornot ?

9. From reading of the case Shabana Bano (Supra), it appears that the
Hon'ble Apex Court has held that the divorced Muslim woman would be entitled
to claim maintenance from her husband, as long as she does not marry. The
Hon'ble Apex Court has held as under:-

"10. The basic and foremost question that arises for
consideration is whether a Muslim divorced wife would be
entitled to receive the amount of maintenance from her divorced
husband under Section 125 of the Cr.P.C. and, if yes, then
through which forum.

11. Section 4 of Muslim Act reads as under:-
"4. Order for payment of maintenance:-

(1) Notwithstanding anything contained in the foregoing
provisions of this Act or in any other law for the time being in
force, where a Magistrate is satisfied that a divorced woman has
not re-married and is not able to maintain herself after the iddat
period, he may make an order directing such of her relatives as
would be entitled to inherit her property on her death according
to Muslim law to pay such reasonable and fair maintenance to
her as he may determine fit and proper, having regard to the
needs of the divorced woman, the standard of life enjoyed by
her during her marriage and the means of such relatives and
such maintenance shall be payable by such relatives in the
proportions in which they would inherit her property and at such
periods as he may specify in his order:

Provided that where such divorced woman has children, the
Magistrate shall order only such children to pay maintenance to
her, and in the event of any such children being unable to pay
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such maintenance, the Magistrate shall order the parents of such
divorced woman to pay maintenance to her:

Provided further that if any of the parents is unable to pay his or
her share of the maintenance ordered by the Magistrate on the
ground of his or her not having the means to pay the same, the
Magistrate may, on proof of such inability being furnished to
him, order that the share of such relatives in the maintenance
ordered by him be paid by such of the other relatives as may
appear to the Magistrate to have the means of paying the same in
such proportions as the Magistrate may think fit to order.

(2) Where a divorced woman is unable to maintain herself and
she has no relatives as mentioned in sub-section (1) or such
relatives or any one of them have not enough means to pay the
maintenance ordered by the Magistrate or the other relatives
have not the means to pay the shares of those relatives whose
shares have been ordered by the Magistrate to be paid by such
other relatives under the second proviso to sub-section (1), the
Magistrate may, by order, direct the State Wakf Board
established under Section 9 of the Wakf Act, 1954 (29 of 1954),
or under any other law for the time being in force in a State,
functioning in the area in which the woman resides, to pay such
maintenance as determined by him under sub-section (1) or, as
the case may be, to pay the shares of such of the relatives who
are unable to pay, at such periods as he may specify in his order."

12. Section 5 thereof deals with the option to be governed by the
provisions of Section 125 to 128 of the Cr.P.C. It appears that
parties had not given any joint or separate application for being
considered by the Court. Section 7 thereof deals with
transitional provisions.

13. Family Act, was enacted w.e.f. 14th September, 1984 with a
view to promote conciliation in, and secure speedy settlement
of, disputes relating to marriage and family affairs and for
matters connected therewith. The purpose of enactment was
essentially to set up family courts for the settlement of family
disputes, emphasizing on conciliation and achieving socially
desirable results and adherence to rigid rules of procedure and
evidence should be eliminated. In other words, the purpose was
for early settlement of family disputes. The Act, inter alia, seeks
to exclusively provide within jurisdiction of the family courts
the matters relating to maintenance, including proceedings
under Chapter IX of the Cr.P.C.

14.Section 7 appearing in Chapter III of the Family
Act deals with Jurisdiction. Relevant provisions thereof read as
under:
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"7. Jurisdiction-(1) Subject to the other provisions of this Act, a
Family Court shall -

(a) have and exercise all the jurisdiction exercisable by any
district Court or any subordinate civil Court under any law for
the time being in force in respect of suits and proceedings of the
nature referred to in the Explanation; and

(b) be deemed, for the purposes of exercising such jurisdiction
under such law, to be a district Court or, as the case may be, such
subordinate civil Court for the area to which the jurisdiction of
the Family Court extends.

Explanation.- The suits and proceedings referred to in this sub-
section are suits and proceedings of the following nature,
namely:-

15. Section 20 of the Family Act appearing in Chapter VI deals
with overriding effect of the provisions of the Act. The said
section reads as under:

"20. Act to have overriding effect - The provisions of this Act
shall have effect notwithstanding anything inconsistent
therewith contained in any other law for the time being in force
or in any instrument having effect by virtue of any law other
than this Act."

21. Bare perusal of Section 20 of the Family Act makes it crystal
clear that the provisions of this Act shall have overriding effect
on all other enactments in force dealing with this issue. "

10.  Further, in paras 23 and 24 the Hon'ble Apex court has given its findings,
same is quoted as under:-

"23. Cumulative reading of the relevant portions of judgments
of this Court in Danial Latifi and Igbal Bano would make it
crystal clear that even a divorced Muslim woman would be
entitled to claim maintenance from her divorced husband, as
long as she does not marry. This being a beneficial piece of
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legislation, the benefit thereof must accrue to the divorced
Muslim women.

24. In the light of the aforesaid discussion, the impugned orders
are hereby set aside and quashed. It is held that even if a Muslim
woman has been divorced, she would be entitled to claim
maintenance from her husband under Section 125 of the Cr.P.C.
after the expiry of period of iddat also, as long as she does not
remarry "

11. It is clear that the divorced Muslim woman is entitled to get maintenance
under Section 125 of Cr.P.C. beyond the Iddat period. She can get the maintenance
till her remarriage or according to the conditions, as enumerated under Section
125 of Cr.P.C.

12. Therefore, in this case, this Court has no hesitation to say that the
respondent/wife is entitled to get the maintenance amount under Section 125 of
Cr.P.C. also beyond her Iddat period.

13.  Now another question arises before this court is whether if an agreement
was executed between the parties with regard to their divorce, maintenance and
for non-filing of any legal proceedings against each other then the legal question
is whether the said agreement would have any effect in the eyes of law or not ?

14. The definition of agreement is provided under Section 2(e) of Indian
Contract Act, 1872 and according to it, "every compromise and set of promises,
forming the consideration for each other, is an agreement." Further, Section 23
provides the provision to determine the consideration or object of an agreement is
lawful or not, which is quoted, as under:-

"23. What consideration and objects are lawful, and what
not.-The consideration or object of an agreement is lawful,
unless-

itis forbidden by law; or

is of such a nature that, if permitted, it would defeat the
provisions of any law; or is fraudulent; or

involves or implies, injury to the person or property of
another; or

the Court regards it as immoral, or opposed to public
policy.

In each of these cases, the consideration or object of an
agreement is said to be unlawful. Every agreement of which the
object or consideration is unlawful is void. "

15. Further, Section 28 speaks about the agreements, which restrained the
legal proceedings and same is quoted as under :
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28. Agreements in restrain of legal proceedings, void:-
Every agreement,-

"(a) by which any party thereto is restricted absolutely from
enforcing his rights under or in respect of any contract, by the
usual legal proceedings in the ordinary tribunals, or which
limits the time within which he may thus enforce his rights; or

(b) which extinguishes the rights of any party thereto, or
discharges any party thereto, from any liability, under or in
respect of any contract on the expiry of a specified period so as
torestrict any party from enforcing his rights,

is void to that extent. "

16. In this regard in the case of Ramchandra Laxman Kamble vs Shobha
Ramchandra Kamble And Anr reported in 2019 (1) Crimes 515 (Bom.), the High
Court of Bombay has held as under:-

"19. R. Rambilas vs. Ms. Anita and Another 7, a learned
Single Judge of the Andhra Pradesh High Court has held that a
wife's claim for maintenance cannot be defeated by any
agreement not to claim any maintenance. Even divorced wife is
entitled to maintenance so long as she remains unmarried and
unable to maintain herself. Mere divorce does not end right to
maintenance. A clause in an agreement that wife shall not be
entitled to claim maintenance from husband cannot be used in
proceedings under Section 125 of Cr.P.C., since, such clause is
opposed to public policy and, therefore, void under Section 23
of'the Contract Act.

20. Division Bench of the Punjab and Haryana High Court in the
7 2009 All MR (Cri) Journal 232 sg wp3439-16.doc case of
Ranjit Kaur vs. Pavittar Singh 8, has held that maintenance is a
statutory right, which the legislature has framed irrespective of
nationality, cast or creed of the parties. The statutory liability
under Section 125 is, therefore, distinct from the liability under
any other law. Therefore, the statutory right of a wife of a
maintenance cannot be bartered, done away with or negatived
by the husband by setting up an agreement to the contrary. Such
an agreement in addition to it being against public policy would
also be against the clear intendment of this provision.
Therefore, giving effect to an agreement, which overrides this
provision of law, that is, Section 125 of Cr.P.C. would
tantamount to not only giving recognition to something, which
is opposed to public policy, but would also amount to negation
of it. The law makes a clear distinction between a void and
illegal agreement and void but legal agreement. In the former
case, the legislature penalizes it or prohibits it. In the latter case,
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it merely refuses to give effect to it. This is what exactly Section
23 of the Contract Act provides for. Thus, the agreement,
whereby this statutory right of wife to maintenance was
relinquished, may not per se be illegal, but it cannot be given
effect to being a negation of the statutory right as provided for in
this section and being opposed to public policy. However,
Clauses (b) and (c¢) of Section 127(3) do not annihilate or defeat
the right of the wife's future maintenance. (underling added)

17. In another case Shahnaz Bano Vs. Babbu Khan and another reported in
1985 MHLJ 853, the Bombay High Court has held that even in a case where the
wife has surrendered her rights voluntary, and if after waiving her rights to
maintenance, she becomes vagrant and destitute and is unable to maintain herself,
then irrespective of her personal law, she would be entitled to avail statutory
remedy for maintenance under Section 125 of Cr.P.C.

18. In the case of Rameshwar S/o Sand Kachhkure Vs. State of Maharastra
and another reported in (2018) 4 MHLJ (Cri.) Passed in Criminal Writ Petition
No. 295/17 the High Court of Bombay has also held that an agreement, by which
the wife relinquishes her rights to receive maintenance in future, is contrary to
public policy and unenforceable.

19. In another case Rajesh R. Nair Vs. Meera Babu reported in 2013 CR.L.J.
3153, the High Court of Kerala has held that an agreement, by which the wife
waived her rights to claim maintenance would be avoid maintenance against
public policy, the claim for maintenance can not be rejected only basis of such
type of agreement.

20. In the case of Nizumal Haq Vs. Phool Begum and others reported in
(2006) 1 MPLJ 272, the High Court of M.P. has laid down the same principle with
regard to maintenance to children under Section 125 of Cr.P.C. It has been held by
the Court that statutory rights of children to get the maintenance from his father
can not be bartered by setting up an agreement to the contrary

21. In the present case, the agreement was executed on 21.11.2006. From
reading of the same, it appears that the parties have arrived into compromise by
inserting a condition that they are giving divorce to each other and in this regard,
they would not initiate any proceedings in any court in future. They have also
noted that they are free to re-marry to another person. It is also noted that the
respondent/wife has received the maintenance amount under fair and reasonable
scheme of Muslim Law.

22.  Asitisalready considered by this court in above paras, the Court is of the
view that the agreement is restraining the legal proceedings, thus, it is against the
public policy and same does not have any effect in the proceedings of Section 125
of Cr.P.C.
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23. Learned Counsel for the petitioner has also raised the arguments by
relying the provision of section 125(4) of Cr.PC and stated that under mutual
constant (sic : consent), respondent is living separately, therefore, she is not
entitled to get any maintenance from him. From reading of the statements of
respondent/wife, it appears that she has admitted that the agreement was executed
between the parties, but she has denied the fact that the petitioner has given
permanent maintenance amount to her. She has also stated that in the year 2004
her husband had thrown her out from his house since then she had made several
efforts to return back to his home, but the petitioner did not turn-up to do so. She
has also accepted that the proceeding of Muslim Women Protection Act was
withdrawn by her due to aforesaid compromise. The proceedings of Section 498-
A was also rejected by the trial Court, as she did not appear in the case. Therefore,
itis found that by way of compromise they had given divorce to each other, thus, it
is natural to see that after divorce respondent/wife would live separately from
petitioner. In this regard, in the case of Vanamala (Smt.) Vs. Shri H.M.
Ranganatha Bhatta reported in 1995 (2) MPWN S.N. 162, the Hon'ble Apex
Court has held as under:-

"On a plain reading of this Section it seems fairly clear that the
expression 'wife' in the said sub-section does not have the
extended meaning of including a woman who has been
divorced. This is for the obvious reason that unless there is a
relationship of husband and wife there can be no question of a
divorcee woman living in adultery or without sufficient reason
refusing to live with her husband. After divorce where is the
occasion for the women to live with her husband? Similarly
there would be no question of the husband and wife living
separately by mutual consent because after divorce there is no
need for consent to live separately. In the context, therefore,
sub-section (4) of Section 125 does not apply to the case of a
woman who has been divorced or who has obtained a decree for
divorce. In our view, therefore, this contention is not well
founded. "

24.  Inanother case of Shahnaz Bano (Supra), the High Court of Bombay has
held as under:-

"11. The other question is that the wife has not proved 'neglect’
on the part of the husband. Now, admittedly, the wife has been
divorced by the husband and she is residing at the house of her
father. She had issued notice (Ex. 12) to the husband that she
needs maintenance for her livelihood as she is unable to
maintain herself. The husband has not cared to provide any
maintenance to her after divorce. It is his contention that by
Khullanama divorce, she has waived her right to maintenance.
In Bai Tahira v. Ali Hussain Fissalli Chothia and another, the
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follows :

Supreme Court has observed as follows :

S. 125 requires, as a sine qua non for its application, neglect by
husband or father. The magistrate's order proceeds on neglect to
maintain; the sessions judge has spoken nothing to the contrary;
and The High Court has not spoken at all. Moreover, the
husband has not examined himself to prove that he has been
giving allowances to the divorced wife. His case, on the
contrary, is that she has forfeited her claim because of divorce
and the consent decree. Obviously, he has no case of non-
neglect. His plea is his right to ignore. So the basic condition of
neglect to maintain is satisfied. In this generous jurisdiction, a
broader perception and appreciation of the facts and their
bearing must govern the verdict not chopping little logic or
tinkering with burden of proof.

The Supreme Court has further observed in para 9 as

The next submission is that the absence of mutual consent to
live separately must be made out if the hurdle of's. 125(4) is to
be over come. We see hardly any force in this plea. The
compulsive conclusion from a divorce by a husband and his
provision of a separate residence as evidenced by the consent
decree fills the bill. Do divorcees have to 1) prove mutual
consent to live apart? Divorce painfully implies that the
husband orders her out of the conjugal home. If law has nexus
with life this argument is still-born.

12. This view of the Supreme Court has been further reaffirmed
in the case of Fuzlunbi v. K. Khader Vali and another, (1980) 4
SCC125.

13. Finally, in the latest ruling of the Supreme Court in the
matter of Mohd. Ahmed Khan v. Shah Bano Begum and others,
ithas been observed in no uncertain terms that the statutory right
available to her under that section (125 of the code) is
unaffected by the provisions of the personal law applicable to
her... "(underlining added)

1793

25.  Further, in para 16 the High Court of Bombay while giving its findings
observed as under:-

"16. In the present case, admittedly, even if we presume that
Khulanama was executed, she has not received any quittance
from her husband, in fact she had surrendered her rights to
maintenance. But that is as far as her personal law is concerned.
In my opinion, under section 125 of the Code of Criminal
Procedure in a given set of circumstances, even a wife divorced
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under Khulanama, if is unable to maintain herself, can take
resort to proceedings under section 125. In fact, the Court must
discharge its function in the administration of justice by

granting her the maintenance irrespective of her personal law.
n

26. Since the law has been settled by the Hon'ble Supreme Court that the
divorce wife is entitled to get the maintenance under Section 125 Cr.P.C. till her
remarriage and in the context, Section 125(4) does not apply, therefore, this court
is of the opinion that there is no need to respondent/wife to explain any reasonable
cause to live separately from petitioner.

27. Therefore, this court does not find any reason to consider the argument
raised by the petitioner's counsel with regard to Section 125(4) Cr.P.C.

28.  So far as quantum of maintenance amount is concerned, from perusal of
record, it is an admitted fact that the petitioner is working in Central Railway on
the post of Guard and he is earning Rs. 50,000/- per month, as salary. In his cross-
examination, petitioner had accepted his salary as Rs. 80,000/- to Rs. 90,000/- per
month. Petitioner has also submitted that he is responsible person for his parents
and unmarried sisters but it appears from the record that his father is a pensioner.
Thus, the learned trial Court did not make any error in holding that the petitioner
has no burden to give financial support to his parents but at the same time it can be
said that the petitioner is having responsibility of his three unmarried sisters and
this aspect should also be considered while granting maintenance to the
respondent/wife. It also appears from the record, the respondent is an advocate
and she was also doing some private work. As she is an educated lady doing
practice as an advocate it may be presume that she is earning and her income may
be assessed at Rs. 5000/- to 7000/. In the case of Smt. Ratna Vs. Durga Prasad
reported in 2006 (4) M.P.H.T. 381 this Hon'ble Court has held as under :-

"11. On due consideration of the facts and circumstances of the
case and the material on record I am of the opinion that the
impugned order directing reduction of the maintenance
allowance from Rs.2,000/- per month to Rs.500/- per month
deserves to be modified. Since the amount for maintenance
should be awarded keeping in mind the status of the family and
the needs of the wife, it must be a proper amount. The status of
wife is to be judged from the status of her husband and not from
her maternal relations. The rate of allowance cannot be fixed on
the hypothetical basis i.e., capacity to earn money. Capacity to
earn money may be taken into consideration in coming to a
conclusion with regard to the means of the husband. In the
present case, it is on record that the petitioner is living in her
own house and owns agricultural land also. In such
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circumstances, though the amount of maintenance allowances
deserves to be enhanced, but not too much. In my opinion, the
rate of allowances deserves to be enhanced to Rs.900/-per
month".

29. The learned counsel for the respondent/wife has relied on the judgment of
Hon'ble Apex Court in the case of Reema Salkan (Supra) and argued that the
Hon'ble Apex Court has held that maintenance must had to the similar living
standard of the husband and his family and same can not be reduced as no change
of circumstances in the case.

30.  Itistrue, in view of the principle laid down by the Hon'ble Apex Court that
the wife is also entitled to live with same standard of his husband, the maintenance
amount should be given to the respondent/wife according to income of the
petitioner/husband but at the same time if it is found that the respondent/wife is
capable to earn herself then the maintenance amount should be given to her after
considering her income also. Therefore, in view of the above the maintenance
amount of Rs. 15,000/- per month is looking excessive.

31. In sum up of its conclusion, this Court is observing that even a wife
relinquished her rights to maintenance by executing an agreement with the
husband, her statutory rites (sic : rights) to seek maintenance under Section 125 of
Cr.P.C. can not be bartered. An agreement which restrain her right to file the legal
proceeding of Section 125 of Cr.P.C. is against the public policy and same does
not create any hurdle on the way of the respondent/wife for filing the proceeding
of Section 125 of Cr.P.C. So far as quantum of maintenance amount is concerned,
looking to the fact that petitioner is having some responsibility of his sisters and
the respondent/wife is an advocate and was doing some private job. She has also
received some maintenance amount at the time of taking divorce from the
petitioner, thus, the awarded maintenance amount to her should be reduced.

32. With the above said discussion, this Court is of the view that the
respondent/wife is entitled to get the maintenance of Rs. 10,000/- per month
instead to Rs. 15,000/- per month from the petitioner.

33.  Accordingly, this petition is hereby disposed of.
Order accordingly.
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MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Rajeev Kumar Shrivastava
M.Cr.C. No. 23809/2019 (Gwalior) decided on 25 June, 2019

NEERAJ @ VIKKY SHARMA ...Applicant
Vs.
STATE OF M.P. ...Non-applicant

A. Criminal Procedure Code, 1973 (2 of 1974), Section 438 and
Penal Code (45 of 1860), Section 304-B/34 & 498-A — Anticipatory Bail —
Ground of Parity — Held — Parity cannot be the sole ground for granting bail
even at stage of second or third or subsequent bail applications — Court is not
bound to grant bail on ground of parity where the order granting bail to co-
accused has been passed in flagrant violation of well settled principles of
granting bail or if it is not supported by reasons — Applicant is husband and
the main accused — Considering the gravity of offence and allegations and
material available on record, anticipatory bail cannot be granted —
Application dismissed. (Para7 & 8)
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B. Criminal Practice — Bail — Ground of Parity — Factors relevant
for consideration, discussed and enumerated. (Para6 & 7)
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Kshitiz Sharma, P.P. for the non-applicant/State.
Ashutosh Pandey, for the complainant.
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ORDER

RAJEEV KUMAR SHRIVASTAVA, J. :- This first bail application for grant
of anticipatory bail under Section 438 of the Cr.P.C has been filed on behalf of
applicant in relation to Crime No0.90/2019 registered at Police Station Janakganj,
District Gwalior for the offences punishable under Sections 304(B), 34 and
498(A) of IPC.

2. As per prosecution story, marriage of deceased Preeti Sharma with the
present applicant was solemnized on 9.5.2015 and after marriage, in-laws of
Preeti Sharma used to demand four wheeler and on 28.1.2019, Preeti Sharma
committed suicide by hanging.

3. It is submitted by counsel for the applicant that the applicant is husband of
the deceased. It is further submitted that the applicant is having a daughter aged
two and a half years, who is living with him. It is also contended that omnibus and
vague allegations have been levelled against the applicant. Co-accused Ku. Boby
@ Sheetal and Ramesh Sharma @ Ramsingh Sharma have been granted
anticipatory bail by High Court vide order dated 5.3.2019 and 26.4.2019
respectively, while other two co-accused persons viz., Bittu @ Nokhil sharma and
Smt. Chandni have been enlarged on bail by the trial Court itself vide order dated
26.3.2019 and 2.5.2019 respectively and the case of the applicant is identical to
the case of above mentioned co-accused persons. It is also submitted by counsel
for the applicant that on behalf of complainant, affidavit has been filed by father,
mother and sister-in-law of the deceased, wherein it is specifically mentioned that
the deceased was under depression hence she committed suicide. Under these
circumstances, prays for grant of benefit of anticipatory bail.

4. Learned Public Prosecutor for the State as well as counsel for the
complainant opposed the application and prayed for its rejection by contending
that consideration of affidavit at the time of considering bail is not appropriate, it
entirely reflects that some inducement has been made with the prosecution
witnesses.

5. Learned counsel for the rival parties are heard and perused the case diary.

6. In Nanhavs. State of UP[1993 Cri.L.J. 938], the issue with regard to grant
ofbail on the basis of parity has been elaborately discussed, wherein it is observed
asunder:

"Parity cannot be the sole ground for granting bail even at
the stage of second or third or subsequent bail applications
when the bail applications of the co-accused whose bail
application had been earlier rejected are allowed and co-
accused isreleased on bail.
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The Court has to satisfy itself that, on consideration of more
materials placed, further developments in the investigation or
otherwise and other different considerations, there are sufficient
grounds for releasing the applicant on bail."

7. In the light of the above annunciation of law, it is clear that while deciding
bail application on the ground of parity, following factors are relevant for
consideration:

(i) Parity cannot be the sole ground for granting bail even at
the stage of second or third or subsequent bail applications.

(i) More materials placed before the Court with regard to the
case, further developments in the investigation and other
reasoned considerations may be considered as sufficient
grounds for consideration.

(ii1) The Court is not bound to grant bail to an accused on the
ground of parity even where the order granting bail to an
identically placed co- accused contains reason, if the same has
been passed in flagrant violation of well settled principles and
ignoring the relevant facts essential for grant of bail.

(iv) Failure of justice may be occasioned if bail is granted to an
accused on the basis of parity with another co-accused whose
bail order does not contain any reason.

(v) If an order granting bail to co-accused is not supported by
reasons, the same cannot form the basis of granting bail to an
accused on the ground of parity.

8. Thus, in view of the aforesaid discussion, looking to the facts and
circumstances of the present case, considering the gravity of offence and on the
basis of allegations and material available on record, as the applicant is husband
and main accused of this case, without commenting on the merits of the case, in
the considered opinion of this Court, it would not be appropriate at this stage to
grant the benefit of anticipatory bail to the applicant.

9. Consequently, the application is dismissed.

A copy of this order be sent to the Court concerned for information and a
copy of the order be given to the learned Public Prosecutor with a direction to keep
the same in the concerned case diary.

Application dismissed.
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MISCELLANEOUS CRIMINAL CASE
Before Smt. Justice Anjuli Palo
M.Cr.C. No. 39605/2018 (Jabalpur) decided on 2 August, 2019

DURGAPRASAD & anr. ...Applicants
Vs.
STATE OF M.P. ...Non-applicant

A. Criminal Procedure Code, 1973 (2 0f 1974), Section 362 & 482 —
Recall/Review of Judgment — Scope — Application u/S 482 for recall/review of
judgment on ground that when case was listed, it was overlooked by the
Counsel in the cause list — Held — No provision in Cr.P.C. to recall/review the
judgment — Court cannot re-consider its own judgment on merits again by
re-appreciating/re-evaluating the findings — It can only be done when there is
apparent mistake or error on face of the record —Application dismissed.

(Para4 & 5)

@. qUs GfHAT Afedr, 1973 (1974 &7 2), €1INT 362 T 482 — 79/ &1
arge ferar it/ yefdeiadT — aifta — fola &1 aw |4 / gafdare 28q
€T 482 & I 3 IATIR R S & S YHRT S YAldg A1 1 o,
JAfraadr gRT arq YAl 4 el g3 off — siffeiRa — <4 o fofg &1
Y o+ / YAfdeieda @ fog oIs Sued T8 — [ITed, urRinl R o 1
WA 3 vl W), g {3999 / 41 Jediod gRT : faarR 981 &R a&dl — I8
dad a9 fHAT S GadT @ 99 AN R $Ig Ydhe o A1 I g3 2 — 3mdad
iR |

B. Criminal Procedure Code, 1973 (2 of 1974), Section 362 —
Judgment — Alteration — Scope — Held — Re-opening or entertaining an
application except in exceptional circumstances is totally barred — Once
High Court signed the judgment, it becomes functus officio, neither the
Judge who signed the judgment nor any other Judges of High Court has any
power to review, reconsider or alter it, except for correcting a clerical or
arithmetical error. (Para6)

. qUE UHAT Gledr, 1973 (1974 &7 2), €777 362 — fA9fg — yRad+
— agiftg — AafafeiRa — v smd<s &1 R @ @reaAr a1 YT H3A1, varfed
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Casesreferred:

(2011) 14 SCC770,AIR 1962 SC 1208, AIR 2018 SC 3220, AIR 2017 SC
1751.

K.K. Pandey, for the applicants.
Jubin Prasad, P.L. for the non-applicant/State.

JUDGMENT
ANJULIPALO,J. :- Heard.

This petition has been filed under Section 482 of the Code of Criminal
Procedure by the accused persons for recalling/review of the judgment dated
14.09.2018 passed by this Court in Criminal Appeal No.1587/1996.

2. The petitioners pray for modification of their conviction under Section
498-A of the Indian Penal Code, which was maintained by this Court vide the
order under review. He submitted that the petitioners' counsel could not argue the
matter on the date when the case was listed for hearing because the case was
overlooked in the cause list. He placed reliance on the decision in the case of State
of Punjab v. Davinder Pal Sing,(2011) 14 SCC 770.

3. Heard learned counsel for the petitioners and perused the record. On
perusal of the record, it is apparently clear that after getting facility of bail,
original counsel engaged by the appellants did not appear before the Court. The
case was pending for about 22 years. Therefore, amicus curiae was appointed to
assist the Court and after thoroughly examining the evidence on record, the
impugned judgment was passed by this Court.

4. There is no provision in the Code of Criminal Procedure to recall or
review of the judgment either under Section 482 or 362 of the Code of Criminal
Procedure. Findings of this Court may be correct or incorrect but this Court
cannot reconsider its own judgment on merits again.

5. It is trite law, to review or recall any decision, it is essential to be
established that there is apparent mistake or error on the face of the record.
Otherwise also, the power under Section 482 of the Code of Criminal Procedure
has to be exercised very sparingly in rare cases, to prevent abuse of process of law.
It cannot be exercised for reappreciating or re-evaluating the findings on merits.
The High Court has no right to pass any order against statutory procedure.
Inherent powers cannot be exercised to do what the Code specifically prohibits
the Court from doing. [See: Shankatha Singh v. State of UP, AIR 1962 SC 1208]

6. Further that under Section 362 of the Code of Criminal Procedure,
reopening or entertaining an application except in exceptional circumstances is
totally barred. Once, the High Court has signed its judgment, it becomes functus
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officio, and neither the judge who signed the judgment nor any other judges of the
High Court has any power to review, reconsider or alter it, except for correcting a
clerical or arithmetical error.

7. Learned counsel for the petitioners has placed reliance on the decision in
the case of Mukesh v. State of NCT of Delhi, AIR 2018 SC 3220. In the aforesaid
case, Hon'ble the Supreme Court in paragraph 6 has held as under:

"6. An application to review a judgment is not to be
lightly entertained and this Court could exercise its
review jurisdiction only when grounds are made out as
provided in Order XLVII Rule 1 of the Supreme Court
Rules, 2013 framed under Article 145 of the
Constitution of India. This Court in Sow Chandra
Kante and another v. Sheikh Habib (1975) 1 SCC 674
speaking through Justice V.R. Krishna lyer on review
has stated the following in paragraph 10:

"10. A review of a judgment is a serious step and
reluctant resort to it is proper only where a glaring
omission or patent mistake or like grave error has crept
in earlier by judicial fallibility. A mere repetition,
through different counsel, of old and overruled
arguments a second trip over ineffectually covered
ground or minor mistakes of inconsequential import
are obviously insufficient.

7. As per rule, review in a criminal proceeding is
permissible only on the ground of error apparent on the
face of the record. This Court in P.N. Eswara Iyer and
otehrs v. Registrar, Supreme Court of India, (1980) 4
SCC 680 while examining the review jurisdiction of
this Court vis-a-vis criminal and civil proceedings had
made the following observations in para 34 and 35:

34. The rule, on its face, affords a wider set of grounds
for review for oders in civil proceedings, but limits the
ground vis-a-vis criminal proceedings to "errors
apparent on the face of the record". If at all, the concern
of the law to avoid judicial error should be heightened
when life or liberty is in peril since civil penalties are
often less traumatic. So, it is reasonable to assume that
the framers of the ruls could not have intended a
restrictive review over criminal orders or judgments. It
is likely to be the other way about. Supposing an
accused is sentenced to death by the Suprme Court and
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the "deceased" shows up in Court and the Court
discovers the tragic treachery of the recorded testimony

Thus, in the light of aforesaid observation impugned judgment cannot be
reviewed or recalled.

8. Learned counsel for the petitioners has also placed reliance on the
decision in the case of Sushila Kumariv. Col. Satish Chander, AIR 2017 SC 1751.
The facts of the present case is entirely different than that of Sushila Kumari's
case (supra). In the aforesaid case, Hon'ble the Supreme Court was dealing with a
case of grant of maintenance and there was no agreement recorded for withdrawal
of cases in maintenance proceedings. In that context, Hon'ble Supreme Court has
held that the order passed by the High Court was factually incorrect. In the case at
hand, there is no factual error in the judgment passed by this Court. Hence, the
ratio laid down by Hon'ble the Supreme Court in Sushila Kumari's case (supra)
has no application to the case at hand.

9. In view of the above analysis, it is clear that scope, ambit and parameters
ofreview jurisdiction are well defined. A review application cannot be entertained
except on the ground of error apparent on the face of the record. By review
application, an applicant cannot be allowed to reargue the appeal.

10.  Inview of the preceding analysis, this petition for review being sans merit,
stands dismissed.

Application dismissed
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