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. INDEX - - 11
(Note : An asterisk (*) denotes Note number)

. Accommodation Control Act, M.P. (41 of 1961), Section 12(1 )(a),
12(1)(c), 12()() & 13 — Bonafide Requirement and Arrears.of Rent—
Concurreni decree of eviction against tenant ~Held - Courts below
has concurrently held that plaintiff has piroved his bonafide need and
such concurrent findings are not liable to be disturbed in Sécond Appeal

. _Further held — After receiving notice for arrears of rent, tenant sent

the pay order to landlord’s counsel who was not authorized to receive
the same and thus counsel rightly refused to accept the rent —
Defendant was required to pay rent to plaintjff and not to his counsel -
Appellant in his cross examination has admitted that heé dep‘os_itec_! the
arrears of rent in Court after 1% months from receipt of summons—
‘There was a delay in depositing: the rent on time ~ Appellate Court
‘rightly granted ‘decree WS 12(1)(a) of the Act of 1961 ~ Appeal -
‘dismissed. [Satish Vs.Murlidhar] =~ . T ..1706

P AT sfefraa, 7.4 (19&1-3:1: 4;), arer 12(1)(e). 12(1)(%),
i2(1)(ew) .13 — FEATH, HITTAHAT TT a1 @7 TP~ fFIER
frog YTad @ wiad _. afiPaiRe — frad =maweE) 3wt

L

mﬁ-aﬁrﬁgfﬁaﬁméﬁsam_#_mrﬁmﬁﬁmmaﬁ
2 &iv ¥ wwadf frad, mﬁmmmwa—m
st - w13 @ Tear. g AR urg w1 2, yeara, Feegaw A
AffaErft @ FeAT B s e Aw o f5 gad @ I T B
MUMHwﬁmaﬁvwmmﬁaﬂmr@mwﬁﬁmm
'ﬁwmﬁm—um,ﬁq@mﬂm-aﬁaﬁmmﬁam
v 7 Po.owd wode Bt — anhenefl 3 aw wirrdarr ¥ SR o
2 f5 wud W Y IR /1% A6 999, e BT FHTAT ~qHATAT R AT
PRt — ET W ATST A FA A fares gaN o1 ~ e =TT 3 Sh
=7 & 1061 @ FRPEE Y arr 12(1)(F©) ¢ Tt T ym 1 — afi |
Qe (ghw-f qeeie) . 0 S S ..1706
o Accomniodation Control Act, M.P. (41 of 1961), Section 12(1)(a),
12(1)(c), 12(1) () & 23 (J) - Category of Special Landlord - Jurisdiction
of Civil Court—Trial Court held, that although plaintiff comes under
the category-of speciallandlord, but he filed composite suitu/S 12(1)(a),
12(1)(c) and 12(1)(f) of the Act of 1961, therefore Civil Court has.
jurisdiction to entertain the suit — Supreme Court also held that

-~

" composite suit for eviction of tenant can be filed by plaintiff of special



& :  INDEX .
category. [Satish Vs. Murlidhar]

\ . ...1706

YT RIFT RfEE, w (1961 #r 41) &NT 12(1)(%) 12(1)(c}),
1200)(7%) 7 23(3) — faviy qrearft 31 foft — Rifaer. =rerasr &%
FTRFIRGr — famor e} afifeiRg fear 5 gafy ardr fsty

AR @ Ao siwfa amar @ W T 1961 B ST 9 oy
- 12(1)@®). 120)(#) T 12(1)(vF) B AT whuy T URT frar, safn
hﬁawmﬁtmuhmﬁ'mmﬁm%;ww#
# afifreiRa frar f5 Ry v @ ard BT fPerR # dvwd g
wRs e vega e W wear 2 (e fa. qeefe) - - - ...1706
~ Arbitration and Conciliation Act (26 of 1996), Section 15 —

Loy N

Term of Arbitration Clause - Effect of lermination of contract — Held -

-~ As per legislative mandate ingrained in section 16 of the Act,
Arbjtratior_: clause would not cease to exist on termi'natdion of coxitrabt
or for the reason that agreement has outlived its life. [Grand Ridge
- Homes (M/s.) Vs. Maheshwari Homes & Developers] ~ “ ...2251

TG JIv Goaw IRy (1996 BT 26), GIVT 16 ;—.'mm qs

- -

@y — whar @ v#m?%rywémﬁrﬁqfﬁﬁfaﬁrﬁﬁéﬁﬁm

16 % SaPifva Rum st @ srpaR, wRer® Wl @ W 4 G |

Wﬁﬁmwﬁmﬁﬁaﬁwwwmmmw
IR I A WL (e Rer g (1) R mevad B g
s@avd) 0 T - T L2251

* . Arbitration. and Conciliation Act (26 of 1996), Section 34 -
See — Constitution — Article 14 [Power Machines India Ltd: Vs. State
of MP] - - L RS (8C)...2043
. mm aﬂ‘v gaf-' Iy (1996 T 26), srvr 34 — d& —
FIRErT - I7es'T 14 (uTax ey 3R=.'m fa. fa. 7y, xrm) (S8C)...2043
3 . Arbitration and Conciliation Act (26 of 1996), Section 34 & 36
—See— Micro and Small Enterprises Facilitation Council Rules, MP,

r
‘

. 2006, Rule S [Power Machines India Ltd, Vs, State of M.P.] (SC)...2043"

SR B R ww ww)s - (SC)..:2043
" drbitration and Conciliation Act (26 of 1996), Section’ 36 -

bt

‘-
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See — Micro and Small Enterprises Facilitation Council Rules; M.P,

2006, Rule 5 [Power Machines India Ltd. Vs. State of M.P.] (SC)...2043

gregveyy Jliv gag a7 (1996 #7T 26), €T 36 — 7E — WeH
Y9 &y gerq gieem IRy [am, 7T, 2006, fry 5 (afaR Wi g
fa. fa. Ay wow) _ (SC)...2043

Caste Certificates — Notifications — Addition & Deletion — Held

- It is established law that there cannot be any addition or deletion in

Presidential Notification regarding a caste certificate by Court of Law
except by Legislature. [Ram Kumar Meena Vs. State of M.P.]

" (DB)...2099

mﬁym—aﬁqm'—ﬁaarv#m~aﬁrﬁmfﬂﬂ-

. T Yrufa fafy 2 f5 R faers 9sa @, sy g9y @ wag F

IRy B ARREET ¥ WrATEE R B WiSAr 4T g W fear wr
wFar | (YW AR A 4. 7.y, w) . (DB)...2099

C"dste Certificate — Proof — Petitioner appointed as Sub-
Inspector, Police in 1992 as a SC.candidate — On complaint regarding
his caste certificate, matter was referred to Scrutiny Commiittee
whereby vide impugned order, certificate was held to be bogus and
forged — Challenge to — Held - “Meena” caste in the State of Madhya
Pradesh is not included in Scheduled Tribes category, except who are
residing in Shironj Sub-Division of District Vidisha — Petitioner did not
produce any credentials like ration card or votor list etc. to substantiate
his claim that his forefather use to reside in District Vidisha — He did
his High School and graduation from District Hoshangabad — No record
with Tehsxldar, Shironj regarding issuance of caste certlflcate to
petitioner — No illegality with decision of High Level Scrutiny Committee
— Writ appeal dlsmlssed [Ram Kumar Meena Vs. State of M.P. ]

(DB)... 2099

Ty YA — wgd — A Sqgfaa wify @ aweff 3 v A
1092 ¥ yfyw sufrdas @ wy ¥ Prgaa fear wn — saa sy waroe=
ﬂﬂamﬂﬁqumaaﬁmmaﬁﬁﬁem“mm
g o mﬁﬁam&mmuwaﬁmwasa&mmwv
- ot gAth — affeiRa - we7 e s F R sify sggfa
ATy ) Avh ¥ g 5 Ram ot fiftar /9 @ R steanr
¥ frarma @ — It 3 SEe TR &t g v @ fag 5 e qdw
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. ﬁtﬁmﬁﬂ#ﬂﬁiﬂmaﬂ?‘fd RTTE @18 JT Aqarar g1 sy od fasd)
U 9 Ft IR ) R — S Ao vww wreafie vd o ras R
ghaETs frd @ #t 2 ~ I i wrfa g 9 R e @ Weg
#F wediaar AR @ o FIf afde @ — S Wy e affy
# fofa & 31 sdegar 98 — Re anfla wfRer) (@@ Tar $on fy, 2.
SIE)) (DB)...2099

Civil Procedure Code (5 of 1908}, Section 5 — See — Railway
Claims Tribunal Act, 1987, Section 23 [Kapil Vs. Union of India]
(DB)...1891

f?fﬁ?fﬂﬁmf wiear (1908 #715), gT 5 — 7@ — i-}c"f g74aT Sfer@eer
sfefram, 1987, grr 23 (@fua fa. Yfrs afe gfean) (DB)...1891

Civil Procedure Code (5 of 1908), Section 10 and Land Revenue
Code, M.P. (20 of 1959), Section 178 — Stay of Suit —- Scope — Suit filed
by respondents/Plaintiffs for declaration of title and possession against
petitioner/defendant No.1 and prior to filing of civil suit, an application
for partition was filed by petitioner before Tehsildar — Respondent No.1/
Plaintiff filed an application u/S 10 of the C.P.C. seeking stay of the
proceedings before Tehsildar which was allowed by Trial Court —
Challenge to = Held - Section 10 is applicable to suits and not to'the
proceedings and application u/S 178 of the Code of 1959 ‘before

Tehsildar comes under the definition of Proceedings — Suit means a -

process instituted in the Court of justice whereas proceedings means
a legal action or process — Further held — As per section 10 C.P.C.,
subsequent suit is to be stayed where as in the present case, application
filed prior to the filing of said civil suit — Order passed by Trial Court
is contrary to law and section 10 C.P.C. — Impugned order is set aside
—Application filed u/S 10 C.P.C. is rejected — Petition allowed [Chmda
Bai @ Baku Bai Vs. Govindrao]- - .. *88

Rfaer gl wiear (1908 &7 5), GRT 10 ¥ 7 Wworvg dlgal, 7.4
(1959 ®T 20), €I%T 178 — T v W@ — freare — i /T gy
uﬁh/ummai1$ﬁwwﬁraﬁa1wwﬁn§§muﬁaf’$m
T we Rife T8 wE At 9 @ qd, b gR gedllesr @ wha
frro 2q T adem wwd fEar T o — yegeft w1 /e 3 fafaw
ufirar wfewr A g=7 10 @ Fad gEERR B waE sRTRal ) Aw
ar8d ¥ AdeT wRT far 9 5 frenser sy g sy fear

X

»

[
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of — ® gatdl — IfifEiRa — arr 10 9 W @ @ .15 sdafza
TR TAT 1959 @ Wiear ¥ o 178 @ IAada IdEw FRfaEET #
g 3 Sl Arar @ - arg F71 I =raray 7 wiea % 1 ufear
q ? w=fy srfafeal &1 adf fafe odad a1 ufsar & @ — amt
afifreiRe — fafaa ufrar dftar 9 ey 10 3 I79R, vwEEEd T=
VST w1 ARy w9l gdqs gexvl 4 waw fufaw 9 adew @
gegdtaer ¥ qd wwga fear o — frERer |mared  gRT i sy
faftr vd fyfaer ufpar wfzar & a0 @ i @ - smeifim sw
st — fafa fisar Wi @Y 9T 10 @ sfafa vwga AT aER
foar mar — Tt w91 (e a1 99 @9, a1d A1 MfERmE) ... *88

Civil Procedure Code (5 of 1908), Order 1 Rule 16 — Proper
Party & Necessary Party — Eviction Suit — Petitioner’s application under
Order 1 Rule 10 CPC for impleading him in suit on the ground that he
is in possession of suit property since last 40-50 years and same was
gifted to his father by the owner and thus he is a necessary party, was
rejected — Challenge to — Held — Petitioner has not purchased the suit
property from plaintiffs nor is a tenant of plaintiff’s house — For effective
adjudication of controversy involved in suit, presence of petitioner is
not necessary ~ Effective decree could be passed in his absence — If
he is added, the scope of suit will be enlarged and suit for eviction will
convert into suit for title — Further held — Plaintiffs being dominus
litus, cannot be compelled to add a stranger to the suit against whom
they have not prayed any relief, unless it is a rule of law — A stranger
to suit making his claim independently and adverse to title of plaintiff,
is neither necessary party nor proper party — Petmon dlsmlssed [N itin

' Sirbhaiya Vs. Dlvya Badhwani] ..1860

mﬁam arar (1908 ab'rs), R 1 97 10 —Sfra gEHIv
U9 JITeIF GHEIT — FTEe # Fo— A &7 99 A8 § YHSR G917
o g e 1 faw 10 ¥, 3§ sifa 39 R w ads iy fred
40—50 99T 9@ I HURT SwH deadt ¥ 2 AT IF SUS far Y, W@ol gy
7 B 7 oft 3R sufiy 9% aevne yEer 2, sRdier fear T — w5t
gt - affeiRc - Y e dafg A sa i S 2 7 &
TN B AFT B RGER @ - T A Fauw fae B gaastd

- Smaffas 2g, arl # SuRerfy emawwsd wE — SwWel aguferfy F -

yaESNI fSm! TiRe &7 97 9l @ — afy S/ wisr wan, arg & iy
TG Syl Y Al e are, v 2 T ¥ wRafifa & wem - amt
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e — ard),. 9% @ fgaved 1.9 T S A ¥ s
IJaRfag &1 wis? & fay @en 7 frar s wear e fawg o=ty
et argaty @1 i < &Y 2, w13 oo & 99 Ay =1 P 1 &1 -
T 4 Wad w1 4 vd ardl $ 79 3 faud qmar s e iy W

a?:mamqmﬁﬂiﬁt-rﬁmum W@ﬁﬁrl(ﬁﬁﬁﬂﬁm
fa. faear qre@r) ' ..1860

_ - Civil Procedure Code (5 af 1908), Order 7 Rule 11 — Question
of Limitation = Revision against the dismissal of application filed by
Petitioner/ defendant under Order 7 Rule 11 C.P.C. — Held — Suit was
filed on 20.11.12 and it has been specifically pleaded that cause of
action arose on 06.10.12 — Question of limitation is a mixed question
of facts and law and truthfulness or otherwise can be decided only after
recording of evidence — Whether any party was having knowledge of
‘any particular fact at a particular time or not, could not be decided
. without recording evidence of parties — Supreme Court has held, that
while exercising powers under Order 7 Rule 11 C.P.C,, only averments
of plaint has to be read as a whole and at that stage stand of defendants
in written statement or in application for rejection of plaint is immaterial
—Trial Court rightly dismissed the application —Revision dismissed.
[Mahesh Chandra Giroti Vs. Rahul Dev Chourasia] - ~  ...*95

Rifaer gfdar afear (1908 1 5), JR% 7 (337 11 — vRe &1 vo7
— wref /v g st 7 Fram 11 Rnd. 9 swfawege aded 9
aiieh & faeg ger — sfufEiRa — 9], 20-11-12 &1 y=ga fear
o1 sk 7% Rififie w9 9 aftars, fear 7@ @ 75 9@ IR 6—10-12 FY
I g3 o1 — R &1 we a2 e Ry w1 v faftm e @ o
gegar 44T a1 o1 fafeay daa e affafaa s & geaq & faar
o W & — @ faRD veer ot B fafire wr fodt faftre qea 9t
STERY oft e« ST fafvvan vaerl & wew afifafaa fsd faen
T frar w7 wear — Iegan rTay 3 FfatEiRa fear 2 i ey 7 e
11 fau . @ owfa afraal &1 93T #3d o9 F9d 9903 3 UHeEl &)
"yofar § wer w1 ifey IR 9w uww W fafEa sum & a1 agoa 9
It 3g I ¥ TRErEeeT &1 ga gofa: wwwdm 2 — o ey
3 raed & Sfrd vy @ Gy & - gadeer el (R o=
fa. wrga 9 =RRm) o %95

~ Civil Procedure Code (5 of 1 908) , Order 21 Rule 1 & 4— Deposit
of Decreetal Amount — Interest— Arbitrator passed an award for refund

P

5.3
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of money alongwith interest — In appeal, execution was stayed subject
to deposit of 50% amount in Court which could be withdrawn by the
decree holder by furnishing security — Subsequently appeal dismissed .
~Judgment debtor filed an application with a plea that as he has already
paid 50% amount, he will not be liable to pay interest on that amount —
Application allowed — Challenge to — Held —Deposit made by Judgment
debtor under the directions of the Court while passing interim order,
would not amount to deposit of the decreetal amount under the purview
of Order 21 Rule 1 C.P.C. — Judgment debtor is liable to pay interest
on the said deposit amount — Revision allowed. [Manoj Kumar Agrawal
Vs. Nepa Ltd. Nepanagar through its CMD] ...2256

Refaer mhbar wiear (1908 @7 5), R 21 777 1 7.4 — @l
TRy T T T — I — WEARY 7 W © 9 869 @ ke 3 fag
e FarE ik frar — adier &, =maew 4 50% wf o Rl W 9
Fefi e A% faar w3 o ot f RiRR g Ry Q@R avw
o1 W& oft — aeuvE oafle e @Y ¥ — foffa swoft 7 39 alEr
3 WU AAET YT fHar & e IEt 50% i &1 IO vEd 9 @
oY fagr 2, 9% 99 U W) == &1 qguaE a8y <t 9d e -
R q9R — B gAtd — affeaiRa - gals ety olke s@ 9w
qrqrag @ PR 3 ol fFroffa sooft g ofr s fear s, fafae
ufiear wfgar & AW 21 Frer 1 A oY & sala fowa ofr &1 s
fear s Y g — feffa =ooft sRm e i o3 @™ a1 gaas
Ft & foag gl @ - gﬁmwl(ﬂﬂﬁraimmﬁ%mﬁr
AqeR g o) . - ..2256

X Civil Procedure Code (5 of 1 908), Order 21 Rule 97,100 & 102 .
— Execution Proceedings — Bonaf:de Purchaser Lis pendens -
Respondent No.1/Plaintiff filed a suit for specific performance of
contract against Respondent No.2/Defendant in which ex-parte decree
was passed — In execution proceedings before Trial Court, appellant
herein filed application under Order 21 Rule 97 on the ground that he
was a bonafide purchaser of the suit property — Application was
dismissed — Challenge to — Held — A purchaser of suit property during
pendency of litigation has no right to resist or obstruct execution of
decree passed by Court — Lis pendens prohibits a party from dealing
with property which is the subject matter of suit —Rule 102 further
clarifies. that there should not be resistance or obstruction by a
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transferee pendente lite and if it is caused/offered by a transferee

pendente lite of the judgment debtor, he cannot seek benefit of Rule .

98 or 100 of Order 21 C.P.C. — Further held — It seems that appellants
must have colluded with judgement-debtor and have been set up by
him to resist the execution of decree — Application is absolutely
frivolous and does not disclose any legal right to obstruct delivery of
possession of property so as to recording of evidence — Trial Court
rightly dismissed the application after affording opportunity of hearing
—Appeal dismissed with cost of Rs. 5000 [Chandra Kumar Chandwani
Vs. Anil Gupta] : w1701

Rifaer afear afear (1908 @1 5), an-%:‘w 21 Fraw 97, 100 7 102 —

ﬁrwa?aﬂa‘mﬁwf—ﬂqqﬁma%mmﬁmwam~q?uaﬂm'

1/a14) 7 gieff @, 2 /9 @ fawg Wfrar @ fafifds oo 3q v
arg gRd fomr foed youefy R wiRa 4 1 o — fammmor =mara
3 wag e oty ¥, adareff a8 % 59 aEr w TRy 21
Fraw 97 & a=mfa amdss wwga fear % 98 9 9eRa o1 wefae Sar
T — AT @ fear war a1 — & gatdy— athfrafRe - ag gufa
B BA T YPIH B AAT @ B SN WATAT R GRA foa @
freres &1 afikle S 91 T1ar STeR &7 $1Y Aty T ? — fyarashe
9% UF YSaR @1, T wuftd & Wag & waer a3 4 wfifg s

2 o f5 arw A fawa avg @ — s 102 and 98 W ovar 2 v

qreaTd Fafkdl gRT Rty ar =Em ) v wifey e iy g7 fffa
FOI & AIEHIA Aaie gRT ST/ gxrfad far omar 2, ot 3w fifda
gftrar Wit @ ¥ 21 99 98 TT 100 &1 @MW W& 9I® |@HAT — Tt
FfafrefRa — a5 gdla star @ 5 afiareffro 3 foffa =i 3 wrer
mmnaaﬁaﬁamhaﬁa%ﬁmrﬂmﬁﬁamﬁa#mmmw@
5t ™ o - s aEfe v @ RNam @ 9T e Yyt @
mmmﬁmmﬁqﬁgmmuaﬁﬁmé
afy wier aftfafee & W@ — ARy =marey § gaaTd $1 a9er 98
wﬁﬁmaﬁamﬁmﬁﬁmﬁaﬁm WSOOOG/ P A,
& e |l | (o= 7R ma‘m-vﬁfa Fifrer ) . -1701

Civil Procedure Code (5 of 1908), Order 43 Rule 1(a) and
Securitization and Reconstruction of Financial Asse_ts and
Enforcement of Security Interest (SARFAESI) Act, (54 -of 2002),

Section 17 & 34 —Maintainability of Suit — Jurisdiction of Civil Court-

— Suit for specific performance, permanent injunction and damages by

Y
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Appellant/Plaintiff — Relief against bank was also claimed which was -
later on deleted vide amendment — Suit returned to plaintiff'on the
ground that it is not maintainable u/S 34 of the Act 0of 2002 — Challenge
to — Held — Bank sold the suit property to defendant u/S 13(4) of the
Act of 2002 for which appellant was aggrieved, he ought to have filed
an appeal u/S 17 of the Act of 2002 — In the instant case, rellef clause

against bank has been deleted by appellant vide amendment in the
. suit, he confined his suit against defendant only, for specific

performance of agreement ~ Bar u/S 34.0f the Act of 2002 would not
apply —Suit would be maintainable — Appeal allowed. [Hariram Vs. Jat.
Seeds Greedmg & warehousmg] - L e2192

: mﬁamwﬁmﬁm&aﬂsj 3na‘¥r43ﬁw1{(r}varﬁﬁﬂzv.
amiaai” a7 yﬁr:gf?rarrvr aiv, gw’av aor ¥Refy fod. w1 ¥9a9T
(SARFAESI) aRfra, (2002 a:‘r54) ST 17 T 34 — TI% &1 GG,
— frfyer zraraT # afereiRar — aﬂm%ff/aﬂ’tmﬁﬁ'ﬁem
wrft @y W afinl 8y are — amﬁﬁwaﬁmmmﬁnm
war Wt fF e ¥ weew € werm € ger A wr on = ardy st gw
mwwmﬁvmwﬁfﬁmozﬁa{mﬁmﬂaﬁmu%aa’fﬂ
tﬁwﬁuﬂﬂé t gatdl — FlRPEaiRd - ﬂa#zooz%mﬁrﬁmaﬁ
am13(4)$aaﬂﬂqmmaﬁquﬂﬂmﬁmﬁﬁmﬁm$m

. ardyareff afyrg or, 99 2002 @ Sfefraw @) 9RT 17 @ Fuia afie

ST FA ey oft — aduart gaver F, aftaneff gRr g { Woes @
areay ¥ ¥F @ freg Agay o1 e ger fuar Ty 2, W sad wiyard
? freg, ovr @ R uem g gt g ot i <y - 2002 @
arfhﬁwaﬁsrmua%amﬂaﬁhm%ﬁﬁm mv‘rwﬁuﬁm—
mﬁawﬁ[gl (& fa. mmw mvrm'q‘mmﬁm) 219_2

- . Civil Services (Classifi catmn, Control and Appeal) Rules, M.P
1966, Rule 3(1)(d) & 29(1 )(m) See Servtce Law [Ashish Singh Pawar
Vs. State of M.P.] S L2124

L mﬁa#wﬁﬂmﬁmaﬁvm%#ymssﬁw
3(1}(@) 'q'zy(f)(iu) - ?@‘ #ar ﬁﬁ (arﬁﬁw R waw fa. 7y W)
; O 3

le Services (Class:f ication, Control and Appeal) Rules, MP
1966, Rule 1 0(6) & 14 - Delayed Charge Sheet and Show Cause Notice —
Explanation — Held — Charges leveled for alleged misconductof 21 years -

/
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ago -Explanatmn for such inordinate delay is totally insufficient and vague
~Delay not properly explained — No point to continue with such delayed

charge sheet— Charge sheet and show cause notice are quashed — Pétition
_allowed [Amrat Singh Dhakad Vs. State of M.P}] T %101

ﬂﬁa#w(aﬂmﬁawafvaﬂa}ﬁwwvn 1965, Free
10(6) 7 14 —Reif3d srly—vx va sreor Farean GiRw - Wta?aw
arﬁlﬁafﬂa—man‘t[\a‘ﬁma?maam%gmwmmi L e
mﬁaﬁaaa#ﬁqw@quyfamﬁta@mé : Rraie it
mﬁmaﬁrfﬁmw I Refag a3 793 @ a1 P

atfact = - aNiy 7379 sROT Tar wifew aRrefsa R @ -

uﬁmﬂﬁm(mﬁramﬁ qY. ) CL*101

Civil Services (Classtf ication, Control and Appeal) Rules, M.P.
1966 Rule14 & 15— See Service Law [Pramod Kumar Agrawal Vs,
State of M. P] ' _ (DB)...*119

-

ﬁiﬁ?-r#ar(mm ﬁzrarvre#?am?a) g, 5.3, 1966, Fram 14
F 15 — 3@ — dar fafer. (qtﬁ?.' FAR AT f1. 7.9, wsg)(DB)...*119

Civil Serv:ces { Classgf' catwn, Control .and Appeal) Rules, M.P.

1966 Rule 1 5(2) —See - Servtce Law [Ashok Sharma (Dr.) Vs State .

ofM P 2173

. Rifaer dar Wm ﬁ?rsm e aﬂﬁif) 79, 531968  fawr .

15(2} 7 — #art%ﬁ(sm?af Tt (31) fa. |y, W) «.2173

Natural Justice — Dtsmzssal from Service - Held — Rule’ 15(2) is

mandatory and disciplinary authority is under legal obligation to issue “

a show cause notice and to-afford opportunity of hearing in case of

disagreement with findings of Inquiry Officer — Impugned order of -

punishment violates the provisions of Rule 15(2) of the Rules of 1966

and also the principle of natural justice —Impugned orders quashed _

and matter remanded back to disciplinary authonty — Petition disposed.
[Ram Krlshna Kanade Vs, State of ML.P.] . . %120

: ﬁn%a#ar{%iﬂm R aiv o) P, 4a. 1965, fry

15(2) — @Ter Far TRE ¥ gAard a1 away — dalE = — dar
¥ gegfy — atifeiRa - ﬁ'qu(z)alrsnw%am:ﬁm_

at.

kY
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e, Wi Ao @ Frasl | swem 89 W) sReT @l Aifew
A S G YAAE B J@ux 37 o faftre arerar @ aefl @ - 9
BT g oy 1966 @ et @ faw 15(2) @ wSugel wen dufie
g 3 fygial &1 M Seed wxar 2 — aafuw sk alrEfea gur
e IEmatE gttt & sfifya - afuer oA (@ 3w
o8 fa. wy. Iey) ...*120

Civil Services (Classification, Control and Appéal) Rules, M.P.

- 1966, Rule 19 - See — Service Law [Prem Chand Chaturvedi Vs. State

of M.P] _ ‘ ...1636
Rif¥er @ar (afavr, faaer giv adte) fraq, 7.4, 1966, BT 19
— 3@ — @ar f5fr (99 97 agd<l fa. 9.9, ) ...1636

Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rule 27(2) — See — Service Law [S.K. Agarwal Vs, State of M.P.]

..1840
ffaer dar (fever fayaer giv sfiq) 99, 9.5 1966, P
27(2) — 7@ = w7 (ffr (va.?. IT9rd fA. 7.9, 7=9) .:.1840

Civil Services (Classification, Control and Appeal) Rules, M.F.
1966 and-All India Services (Discipline and Appeal) Rules, 1955 —
Applicability — Rules of 1955 shall be applicable to regulate the
punishment of and appeals from officers belonging to Indian Police
Service and the CCA Rules to the State Police Service. [Ashish Singh
Pawar Vs. State of M.P.] w2124

 Rrfaer |ar (@@, Ao aiv adie) ([FE, 2.9, 1966 ¥9 JRaer
aredly dar @rgaraT Jiv avfle) [y 1955 — Taivgar — ARdR gfaw
a1 ¢ areRal @) wha 7 arfiat w fAf[fc s g 1955 @
frr wen o gfe |ar g Wi frgws vatsy gt (emefy i

f4. 79, I57) ...2124
Civil Services (Pension) Rules, M.P. 1976, Rule 9 — See — Service
Law [Prem Chand Chaturvedi Vs. State of M.P.] ...1636
Rifye dar (dem) fram, 79 1976, Frar 9 — @& — dar Rfr (3w
4% agddl 4. 9.9, =) ...1636

Civil Services (Pénsion) Rules, M.P. 1976, Rule 42 — See —
Service Law [Shanti Verma (Smt.) Vs. State of M.P.] L.2134
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- N3 |ar (@) (99 g7 1976, Frag 42 — a‘a‘ dar ffer
(zrifer auf (mq?ﬁ) fa au. ) ] ..2134

Constitution — Article 14 — Micro and Small ‘Enterprises
Facilitation Council Rules, M.P, 2006, Rule 5 and Arbitration and
Conciliation Act (26 of 1996), Section 34 — Held — —Recovery procedure
has been resorted to after arbitral award is passed and when it is not
further objected within time prescribed w/S 34 of the Act of 1996 —
. Thus, procedure is not violative of Article 14 of Constitution — C.P.C.
cannot be the only remedy, it is open to legislate recovery mechanism
without interference of Civil Court. [Power Machines India Ltd. Vs.

State of MLP] | (SC)...2043

WRETT ~ J7T 14 — q& VT @y wEmd qiEr ahkug B,
7., 2006, (777 5 VT Fqreeery Il GAw ARIYTT (1996 FT 26), GIvT 34
~ IffEiRe — wrerem gad o f5d o @ wvE 9en o 1996
. @ afifrm = GRT 34 @ swfa ffte wRER @ Mar W W e
ey el T . aqe ufsar o1 eraee. o T ¥ —era whE,
e @ a1w8T 14 B Seata ¥ 98 ? — Rivd. veam Swar T
ﬁmﬁlﬁawa%maha%ﬁmmﬁﬁqﬁmwﬁmm
mm%l(ma?wﬁrqsﬁ:mﬁfﬁqu W) . {(8C)...2043

Constitution — Article 14, 19, 25, 26, 38, 39 394, 484, 51-A(h) &
Part XII - Public Interest Litigation — Narmada Seva Yatra — Purpose —

It was alleged that CM of the State'is organizing the “Narmada Seva -

Yatra” and on pretext of cleaning and purifying holy river Narmada, he
want to polarize Hindu votes and spending crores of rupees from State
Exchequer and prayed to prohibit such yatra — Held — Move of the
Government of M.P. is to clean holy river Narmada and have decided
planting 5 crores plants on both sides of Narmada river for protection of
environment of forest— Purpose of Yatra is to save water of river Narmada
from pollution and to put awareness to villagers residing near the banks
of river - Yatra is not to polarize Hindu vote in the name of holy river nor
it is against the provisions of Article 14, 19, 25, 26, 38, 39, 39A, 48A and
Part XII of Constitution ~ Cleaning of holy river Narmada is a secular
activity of State and nothing to do with any religion — There is no prohibition
of participation of any person or class or any other leader of political party,
all are free to participate — Present PIL filed without thorough study of
factual situation and there are no specific pleadings to substantiate

']
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allegatlons — Court cannot issue a writ of prohibition to stop Narmada
Seva Yatra — Petition dismissed. [Tapan Bhattacharya DPr) ¥ Vs. State of
M.P] - (DB)...1649

WRMTT — GeBT 14, 19, 25, 26, 38, 39, 39Y, 48T, 51—Y(¥7) 7
717 XII — eni@ foa are — THar War arar — gqior7 — g afeus fea
T of f5 wSa @ qEEEl wE @9 e a1 e w) I 8 adT
wE T e ) eeE @ s @ gen, 9w famg wat @ gdien
AT TER & GAT IWHIY | Pt vud wd X W T {9 TH e I
g B wfaltg et ey uref @Y - afrfreiRe - wu. s @ v
ufqm 9d wiqr o W w2 @ 9 99 B 9A(IROr BT WREAT B
g e TN B T AR R 5 e gt @ o fafvey e 2
— AT BT 99eH TR T @ o B UEE | g9 @ qen a4 qel
3 O @ T I ¥ arreedr Baer g — aEn ufaw Th @ a9
R fog AT &1 gfiewr @ & fay & 2, T 9 9% 4REm @ ag=t
14, 19, 25, 26, 38, 39, 39¢, 48¥7 U 4171 XII & fawg € — ufgm 7 =1
A GeTE e e @1 o gefde wfufafr @ o feeh evf @ w1 |
21 Y @ — fasht wfa a1 9 9 oefue urdf @ el aew YW @
A A% ¥ Y giwiyg = 2, A o g ol wdw ¥ — adaw |
fea as aurrere Rerf &1 Reqa seras 5 = axga Ry w4 aen
Ffmel w g o1 ey 91¥ Rfafde afmes < & — =
THRT AT A=t & AP & fag gfetg @Y Re o 7d @y wad -
e @Rer | @ weemdf (1) f1. 29 usa) (DB)...1649

Constitution — Article 16(4) — Reservation- Singular cadre post

— Clubbing of posts — Held — Singular post of different disciplines cannot -
‘be clubbed together unless it is shown that such posts are
interchangeable — It is further held that such posts are isolated posts
in different disciplines and they do not form a singular cadre. [Deepti
Chaurasia (Dr.) Vs. Union of India] ..2118

TR — JTWT 16(4) — SRET — VHAT @7 9& — Yol »T
gwcor fear arar — atafaiRa - ﬁﬁwﬁw.ﬁa}/atmﬂéﬁﬁf
mqﬁaﬁmmﬂiﬁﬁﬁmmmmwagﬂﬁmﬂiﬁmﬁ

f5 ¥} o5 aw uRad<ha 2 — at affeifa fea ™ 5 ¢/ ug
ﬁﬁaﬁwﬁaﬁﬁqwaw%w%mwaﬂﬁﬁaﬁml
@< atchrar (37) . qfas afe gfean) . ...2118

Constitution — Article 142 — Madhya Pradesh Professional
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Examination Board (Vyapam) — Pre-Medical Test for Admission in
- M.B.B.S. Course — Cancellation of Results — Unfair Means — Board
cancelled the results of the appellants for using unfair means during
Pre-Medical Test conducted in the 2008 to 2012 — Appellants filed writ
petitions before the High Court whereby the same were dismissed —
Challenge to — Held — None of the appellants would have been admitted,
as their merit position in the examination was not because of their own
efforts but was based on extraneous assistance — The deception and
deceit adopted by the appellants cannot be termed as simple affair
which can be overlooked, in fact it was the outcome of well orchestrated
strategy based on an established fraud and manipulation — It is not
possible to accept that, involvement of appellants was not serious in
fact it was indeed the most grave and extreme — Earlier also this Court
has held that such admission of the candidates to M.B.B.S. course
was vitiated and this view of the court has attained finality — Appellants
herein are the beneficiaries of such vitiated process — Nothing obtained
by fraud can be sustained, as fraud unravels everything — Jurisdiction
under Article 142 of the Constitution cannot be invoked in such cases
which would not serve the “larger interest of justice”, on the contrary,
would cause manifest injustice — Scope and jurisdiction of Aljticle 142
of Constitution discussed — Order passed by Vyapam upheld — Appeals
dismissed. [Nidhi Kaim Vs. State of M.P.] (8C)...1547

Gl — FqeBT 142 — FEg TR Grauilyw ghar 715 (@)
~ Atdlyw grggmw 7 wdwr Fg v-AfRwa dw — gl @y
YEIHOT — FfT W — 1€ A, 7« 2008 @ 2012 ¥ Wwfaa fed @
N-Afera 2w 3 M aqfow wEEl &1 gatT w9 @ fag sfremeffrn
@ afRem @t v|E w5 R — anfieneffro 7 = _mare @ WA Re
ofyed TwE @ Rrad Saa & wRa fear ™ om — & getd -
FffeiRa — anflareffror 4 | =l &t 1 wdw 7 e T, =t
T ¥ 99T ANe W 999 WY @yl @ ST Ag7 o7 afew aed
- geTadr R ImarlRa o1 — adiareffrr grr egard o wdmsr v v @t
|THRT ATHAT T8l weT O §ear & fod seear foar o w9, arwa #
IE AU S AT Bl ATET W ATENRA [ wu |/ i wrife o1
qRemA o7 — I8 WOR & Wwa T8 € 5 arfrareffrer #1 wwwiar
THR €1 oft, arg ® ¥ aag afy v /v i g oft — qd F g™
=Tad % g8 iR fen 2 v wfrdion. ggasa & aweifar
HT 39 TRE BT YA GRT@ o7 9 <ATew @ 3H gfedior 7 Afowar ura

o
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N 2 — i srfremeffror ¥ R ufpar @ frafrerd € — Bue
g afaTa 59 @ sy a6 v W "eda @ifs se we 9p fava
P} T } WREM @ FTWT 142 B Iwrta AfERAOT T Fae TR
gaoon & 9¢ frar wr wear R a9 due F wyrafran @ qff wey
gl gud R, uee WY ¥ a9 SId g — Wi @ agwT
142 @ RrwR 9 sfteRar @ e &) @ @ — = g 9IRa
mwmww—m@rﬂm(ﬁﬁ$wﬁ.mu. w=a) (SC)...1547

. Constitution — Article 226 — L.P.G. Distributorship —
Cancellation of Candidature — Grounds — Natural Justice — Petitioner
was found eligible for the distributorship of LPG retail outlet—Indian
Oil Corporation cancelled his candidature on the ground that the land
for godown offered by petitioner is not connected with approach road
and gift deed for approach road was registered after the date of
submitting application form — I.O.C. issued letter of intent to R-2 —
Challenge to — Held — After selection of petitioner, field verification
was carried out and on the basis of verification report which mentioned
absence of connecting motorable approach road, candidature was
cancelled — Looking to the procedure, such condition is directory and
not mandatory effecting the eligibility of petitioner — On the date of
verification, petitioner could have been asked to give undertaking to
make the road motorable within time specified — Without giving such
option to petitioner, action of IOC cancelling his candidature is unfair,
non-judicious, partial and arbitrary and is not based on principle of
natural justice — Moreso, letter of intent issued to respondent no.2
inspite of the fact that as per search and title report of land, the title
and possession of respondent no. 2 was not clear and was under
litigation — Order of cancellation of candidature of petitioner and order
issuing letter of intent to respondent no.2 are quashed — Petition
allowed. [Reeta Singh (Smt.) Vs. Indian Oil Corporation Ltd.] ...1656

G — 8T 226 — Vel Wi o [Aaved — r=If¥far &1 vggevor
— e — e g — e ga s gEw g @) faaRear 8 9
qTET AT AT — 3fREF AT BIUIRIE A TH ATER R SHH =i
wWE o A 5 Al grRr Mm@ R genfia @) 08 qf dm Al R
9@ D 2 a1 o™ Al g & few, AdeT 3 uRE 5 W 6y
fafr @ uvam Prehqa fear T o — IR afga wiaiveE 2
yegeff &. 2 &7 amrey v o fer — @ gEd - afifraiRa - aeh 5
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T BN &, AT &9 B GAes A A of wen weww wfidew
R e uga arf &t s 3 aqufkafy o1 9odt@ far T 2,
F IER R FRRfar qE B T oft — ufpar B = U W wHR M
d PR @ qur A B grEar Bt arens w9y 9 gArfag g e

— g &1 fafy s arh S il v @ o 9« ameEata
I 2q 9RF= 2 @ fay w1 S wedr o — At o Y Rwer 32
fam, sg.an . grr SO awfar g T B erare . sepfim,
IR—=rraerE, gy U el @ e daffs = @ fagid w
FrEniRa 6 @ - Al @ Fik, gt % 2 F 59w 92w B TEEE A
v 9N fear T 16 e vE Ay @ g9 wad ufdew @ auR,
yieff ®. 2 31 &% U9 won W TE) o1 aon geedash § @l o —
Il Y gRfdfar @ WEEET ST ARy 9w ywedf B, 2 &) s um
I B @ IRy IRERT — @i derl (@ Riw (o) R

e afae swuRw fa) - ) ...1656

Constitution — Article 226 — Payment of Gr;rtu_ity Act (39 of

1972), Section 2(f) & 2(i) and Ashaskiya Shikshan Sanstha .

(Adhyapakon Tatha Anya Karmclmriyon Ke Vetano Ka Sanday)
Adhiniyam, M.P. (20 of 1978) — Benefit of Gratuity — Entitlement -
Held — Teachers/employees working in grant-in-aided institutions are
under the control of State Government — Looking to the definition of

“Employer” u/S 2(f) of the Act of 1972, State of ML.P, is the employer

~f the petitioners for the purpose of gratuity and State being the
.employer is liable to make payment of amount of gratuity to the
employees/teachers working at such institutions — Further held -
Persons who are being appointed prior to Amendment Act of 2000 which
came into force on 01.04.2000 shall be continue to be covered by the
Act 0f 1978 — Claim of the petitioner to receive gratuity from State of
MLP. is established — Petitions allowed. [Ramjilal Kushwah Vs. State
 of ML.P.] ..1850

GIXTTT — ST 226 — GYITT AIIT AT (1972 BT 39), €*T
2(v%) T 2(a15') vT Femedly Rraor weerr (Feargsl oo s sy
# a7 @1 WITR) AR, AH. (1978 BT 20) — SUGTT BT T —~ FHFI
— FfafEiRa — werar smeEm g wenat F sdw fae /wdEr.
U WA @ e @ el & - 1972 @ afrfrm @ arr 2(vw) @

o “Fraten 3t aRamr 3t dwd g2, SURE @ yaAtwd 8 A9 e -

T 1 frater @ qur wew it B9 % R O weena
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s FHarReT/ Rrmet B IuRr @ iy ST A wxA eg <A R
— 3t affEiRa — Smus AT 2000, st 5 01.04.2000 § WA 7
arar @ qd Progza fed T3 afer 1978 @ aftifrm @ g sreeTfea w1
W @R~ T BT AL W@mummmmwﬁa—
aifasTe A9R | REsiara gadare & 1.9, ) ..1850

Constitution — Article 226 — Proctorial Board — Maintenance -
of Discipline Amongst Students of University Teaching Department,
Ordinance No. 15, Clause 4, 11 & 12 — Rustication Order — Show
Cause Notice — Natural Justice — Opportunity of Hearing — On
numerous complaints made by different students regarding
misbehavior, mental and physical torture by petitioners, rustication
orders of the petitioners were passed by Proctorial Board — Held - As
per the provisions of Ordinance 15, Proctorial Board is empowered to
enquire into acts of indiscipline and to impose fine and/or other
punishment which includes recommendation for rustication or expulsion
of student — In the present case, no show cause notice in writing was -
given to petitioners specifying charges/complaint against them, thereby
disabling them from effectively defending themselves — Principles of
natural justice appears to have been violated — Principle of natural
justice of audi alterem partem is binding not only on judicial but also
on executive authorities — Reasonable opportunity: of being heard
should be afforded to persons before they are cond'emnedlpumshed —
Order of rustication is set aside and University is directed to follow
the process contained in Ordinance 15 especially clause 11 and 12
before proceeding against petitioners — University is free to take
suitable action against petitioners in accordance with law. [Shivvam
Awasthi Vs. Vice Chancellor Jiwaji University] . (DB)...1641

wiEnT — s 226 — ylaeIRTe ais — Redfvaray dafre
faarr @ eral” @ d19 STATGT BT VEREI, YA F. 15, TS 4, 11 ¥
12 — FrepraT arder — wreer qarn ARW — Fafs g — g7 o a7
FTEY — AN ERT BeMER, AT A T ae 5 e @
wag ¥ AP v g 5 @ sRte TRART W, wieiRaa 91 8w
AT @ fresree oty TRE A W o - afifeiR' - g 15
@ Sudst @ e, wweiRaa 1< e 3 gl § Wi B
AT AT /A7 o g% Rrad v 3 Frera ar e fraa 49 2y
Rrwrier wfwfaa 2, afrifta s @ fag e € — adas gaRoT 4.
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Constitution — Article 226 — Public Interest Litigation —
Jurisdiction & Scope of Interference — Held — Jurisdiction of PIL should
be invoked very sparingly and in favour of vigilant litigant and not for
persons who invoke this jurisdiction for sake of publicity — Further
-held — Constitution does not recognize or permit mixing of religion and
State power and the two must be kept apart. [Tapan Bhattacharya (Dr.)
Vs. State of M.P.] (DB)...1649

W — JTeT 226 — W% 87 915 — AFrFIRGT Y7 Evady %
whar — atafaiRa — ate fea ag @) s &1 sade 9ga Rawaar
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ﬁwﬁr%ﬁémmamaﬁqwmmml (@ue AceEE (SY)
R A A A ) (DB)...1649

Constitution — Article 226 — Public Interest Litigation — Locus
Standi — Held — A person acting bonafide and having sufficient interest
in proceedings of Public Interest litigation will only have locus standi,
who can approach the Court to wipe out violation of fundamental rights
and genuine infraction of statutory provisions — It cannot be invoked
for personal gain or personal causes or private profit or political motive
or to satisfy personal grudge and enmity or any oblique considerations.
[Tapan Bhattacharya (Dr.) Vs. State of M.P.] (DB)...1649

9RErT — AT 226 — AT 29 wT - §F 7 BT IER —
aftfaiRa — e afwa ot f5 agafas o0 @ o 3% w1 2 9w o faa



INDEX - - 25
maﬁmﬁﬁﬁmﬁﬁm%‘.mmﬁﬁﬁﬁmaﬁmi
ﬁﬁwaﬁﬂmmmm‘mﬁmmm
waﬂ#a‘qwa}wwm%—mwaﬁﬁmmm
wmmﬁmﬁﬁmmmmmﬁmmhmm
mwma?ﬁmmﬁﬂﬁmwﬁrﬁﬁa}mﬂﬁﬁmmml
@ weerard (1) fA. w9, =) _ (DB)...1649

Constitution — Article 226 — Registration of FIR Against Police
Officials — Fight amongst the Police Officials and Army Trainee
Officers — Police authorities lodged three FIR against the army officers
whereas no report was lodged against any police officers despite written
complaint filed by the Army Officers — Held — On written complaint,
investigation conducted by Addl. S.P. whereby despite of the fact that
some Army Officers sustained fractures and without considering

.medical evidence concluded that no case is made out against Police
Officers — Allegation regarding Army Officers for consuming liquor
openly has been specifically denied by respondents nor there is any
medical evidence in this respect — Young Army Officers were beaten
by Police personnel for which medical reports are present on record —
Police did not investigate the matter properly and impartially — Material
on record prima facie calling for an investigation by independent agency

_—CBl directed to take over investigation of the case — Petition allowed.

[Pramod Kumar Dwivedi Vs. State of M.P.] (DB)...2103
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Constitution — Article 226 ~ Unaided Private Institution — Scope
and Jurisdiction — Main tainability of Petition — Held — Supreme Court
urged that respondent Institutions are imparting education to students
atlarge and are exercising public functions and thus amenable to writ
jurisdiction — Writ Petition is maintainable. [Pushkar Gupta (Dr.) Vs.

State of M.P.] - 99

TRETT — HTWT 226 — Pe-wErrAr Wrw weew — fvare v
aﬁ?aﬂﬁmamﬁwm?viwﬂam—.srﬁrﬁafﬁa—aﬁmm#
mﬁ;uwaﬁﬁwﬁq@ﬂmﬁwwmfaﬁﬁrmummm?‘am
mumﬁzwﬁmﬂmﬁmmﬁa?—mﬁmﬁwﬂw'él (Qsse g
(s1.) fa. 7y, wrey) .99

Constitution — Article 226/227 — Panchayat Raj Evam Gram

Swaraj Adhinivam, M.P. 1993 (1 of 1994), Section 39 —Suspension of

Sarpanch — Ground - Sarpanch was suspended on production of challan
in a criminal case — Challenge to — Held — As per Section 39 of the
" Adhiniyam of 1993, suspension of an office bearer can be passed after
framing of charge in criminal cases — In criminal trial, stage of filing of
challan is different than the stage of framing charge — Charge is framed
after application of mind by the Court of law - In the present case,
when suspension order was passed, on that date, no charge was framed
in the criminal case against the petitioner — Order of suspension is
contrary to Section 39 of the Adhiniyam — Impugned order quashed —
Petition allowed. [Choti Patel (Smt.) Vs, State of M.P.] ... %89
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mﬁaaﬁm—ﬁﬁﬁmm.mﬁmaﬁmse$.ﬁmﬁ~
g ARy afrefed — afaer day) (Erd w2 () fa wa.
1<) ‘ . ... *89

Constitution —Article 227 and Evidence Act (1 of 1872), Section

" 112 & 114 — DNA Test in Matrimonial Cases —- Husband filed a divorce

case on the ground that wife is living an adulterous life and questioned
the paternity of daughter _Before starting of evidence, hushand filed
application for DNA test whereas wife refused for the same and
accordingly application was dismissed — Challenge to — Held — Apex
Court has concluded that though DNA test is most legitimate and
scientifically perfect to ascertain the paternity and infidelity, but for
preservation of individual privacy, a person cannot be compelled for
DNA test — On such refusal by wife, Court can draw presumption u/S
114 of the Evidence Act without disturbing the presumption envisaged
w/S 112 of Evidence Act — No illegality in impugned order — Petitioner
will be at liberty to file application for DNA test after recording of
evidence or may request the Court to draw adverse inference in terms
of Section 114 of the Act of 1872 for refusing the DNA test. {Badri
Prasad Jharia Vs. Smt. Seeta Jharia] ...1824
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Constitution — Article 311(2) — Held — Apex Court held, that if
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disciplinary authority disagrees with findings of inquiry authority then

#

it has to issue a show cause notice to delinquent employee mentioning -

the grounds of disagreement — In the instant case, no show cause notice
was issued to petitioner at the time when department/disciplinary

authority disagreed with findings of Inquiry Officer and subsequently
~ issued show cause notice regarding why he should not be punished
with dismissal of service and recovery of amount — Procedure adopted
by disciplinary authority is contrary to law and violative of Article 311(2)
of Constitution. [Ashok Sharma (Dr.) Vs, State of M.P.] ..2173
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‘ Constitution —Article'320(3) ~See — Service Law [S.K. Agarwal
Vs. State of M.P.] ...1840
IeTT — a7987 320(3) — P& — dar A (tad. s AL =

. <q) _ «..1840

Contempt of Courts Act (70 of 1971), Section 2(c), 12 & 14 -
Allegation of Corruption against Judges without an y justification and
Proof - Petitioner filed a PIL which was later converted into a regular
petition and was subsequently dismissed because of the default of
p'eremptoi'y directions — Petitioner sent a communication to Court

through speed post stating “Judges of this Court are possibly corrupt™

— Contempt proceedings were drawn against petitioner — Held —
Contemner is not an illiterate person and is a professor — In the
highlighted portion of his reply, he clearly stated that, Bench dismissed
his petition “possibly due to receiving corruption amount” — Petitioner
fails to produce or submit any evidence in respect of such allegations
—Amicus curiae appointed by this Court has explained the petitioner
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that such conduct was contemptuous but petitioner was stick to the -
allegation — Prima facie looking to his conduct.and the repeated
assertions and unsubstantiated allegations made by him against sitting
judges of this Court, he is guilty of committing contempt of this Court
— Such statement is defamatory, libelous, scurrilous, vilificatory andis
totally unfounded attack on judicial system, the dignity and authority
of this Court — Petitioner sentenced to three months simple
imprisonment. [In Reference Vs. Lavit Rawtani] (DB)...1669
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Criminal Practice — Court of Magistrate and Court of Session
—Same Judge — Held — Proceedings are not vitiated-only because the
Judge in Session Court is same who heard the matter as Magistrate
before cominittal also — When it is shown that some prejudice is caused
to accused, case may be transferred. to some other Court — No
interference called for. [Pushpa Singh Vs. State of M.P.] - ...2265 '
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Criminal Practice — Excise Act, M.P. (2 of 1915), Section 61(1)
& (2) and Criminal Procedure Code, 1973 (2 of 1974), Section 468 —
Limitation for Prosecution — Held — M.P. Excise Act is"a special
€nactment and its provisions shall prevail over the provisions of Cr.P.C.
in so far as it relates to limitation of prosecution is concerned —
Provisions of general statute would apply only to the effect to which
liothiné is specified in special enactment. [Ramesh Tiwari Vs. State of -
M.P.} . : TG 1090

FTRST a5l — ara@rdt sffam, aq. (1915 @7 2), anr 61(1) 7
(2) ¥ TS ARFAT WAL 1973 (1974 BT 2), T 458 — afratorT # fary
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Criminal Practice — Related witness — Credibility — Held = -
Discarding the evidence of the prosecution witness at the outset only
on the ground of his being a relative of deceased, was uncalled for —
Findings recorded by Trial Court regarding evidentiary value of such .

“deposition of witness is ex-facie wrong and cannot be sustained — -
Recovery of mobile hand set with suspected IMEI number from Athar
Alistands proved. [Laxmi Verma (Smt:) Vs. Sharik Khan] (DB)...1978
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Criminal Practice — Statements of Hostile Witnesses — Held —
It is well settled legal position that evidence of hostile declared
prosecution witnesses could not be discarded totally, but that part of -
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their depositions could be taken into consideration which is supported
by other evidence available on record. [Madhav Prasad Vs. State of.
~ (DB)...1934
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Criminal Practice — Testimony of Witnesses — Contradictions
and Omissions — Effect — Held — It is true that there are some
contradictions and omissions in the testlmony of witnesses but they do
not affect the whole prosecution case — Such contradictions and
omissions are found in testimony of villagers which indicate that they
were not making up any false story but were narrating the incident by

memory. [Sangram Vs. Stateof M.P.] ...2243
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Criminal Procedure Code, 1973 (2 of 1974), Section 70(2) -
Cancellation .of Warrant — Personal Appearance of Accused — Trial
Court, on absence of petitioner/accused on date of hearing, cancelled
the bail bonds and issued non-bailable warrant ~ Counsel for petitioner
filed application u/S 70(2) Cr.P.C. showing cause of absence and praying
for cancellation of non-bailable warrant — Trial Court was satisfied with
reason of absence but dismissed the application on the ground that
accused was not personally present before the Court which is essential
for exercising jurisdiction u/S 70(2).Cr.P.C. — Challenge to — Held —
Trial Court is well within its rights to issue a non-bailable warrant which
cannot be faulted, however, it is advisable that said power be not_
exercised in a routine or mechanical manner — It will be in the larger '
interest of justice to examine if presence of accused could be secured
for next date' by way of a bailable warrant instead, at the first instance
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—Application for cancellation of warrant cannot be dismissed only.on
the ground that physical presence of accused is essential as the same
is not necessary u/S 70(2) Cr.P.C. - Further, petitioner remained absent
- only on one date of hearing — Impugned order set aside — Bail bond
and sureties restored — Petition allowed. [Sachin Gupta Vs. State of
M.P.] ...*100
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Criminal Procedure Code, 1973 (2 of 1974), Section 125 —
Cruelty — Delayed Police Report — Held — Regarding misbehaviour
and cruelty, generally wife does not lodge a report so that situation
should not aggravate thinking that some day behaviour would chsi:ge
and she will tend to live in her matrimonial home, but when thin=s go
out of control and become intolerable, wife takes the drastic step of

lodging report against husband finding no chance of any reconciliation.

[Nirmala Dhurve (Smt.) Vs. Ramgopal] ..-1972
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~ Criminal Procedure Code, 1973 (2 of 1974), Section 1235, 1
Dissolution of Muslim Marriages Act, (8 of 1939), Section 2 and Hindu
Marriage Act (25 of 1955), Section 5— Maintenance — Second Marriage
by Wife — Validity of Marriage — Entitlement — Family Court dismissed
wife’s application for maintenance — Challenge to — Held — Applicant
was earlier married to one Hanif Khan and later she divorced her
husband by pronouncing triple “Talak” and was married to present
respondent — Held — Applicant has not validly dissolved her first
marriage —Dissolution of marriage by Muslim wife can only be in terms
of Section 2 of the Act of 1939 — Muslim wife cannot dissolve marriage
by pronouncing triple “Talak” — As per Hindu marriage, with regard to
validity of marriage, consummation of marriage is a relevant factor
but not the only criteria for determination — Subséquent marriage with
respondent is contrary to Section 5 of the Act of 1955 and is a nullity —
Maintenance application not maintainable — Revision petition
dismissed. [Munni Devi (Smt.) Vs. Pritam Singh Goyal] - ee o ¥106
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FEAaT (1939 @71 8), &%T 2 {9 fa=5 [3a1e o747 (1955 &7 25), &NT
5 —9T91 0T — g T gy fd9rE — faare @1 feftrar=rar — g@ent —
FTT ATET F FARO-WNO G U & amdgd & wie fear — @t
gt — affreiRa — smafyer o1 g ¥ fae &0 @ | gan o e
e 4 99 I IR “qard” Fede U ufa B aare ° fREr @ adaE
gegeff | faars ax forar o — afafraifa — emafie 3 aon veen fagre
faferm= w4 faafea &8 fear a1 — qRem oot g1 REE «71 fues
PAA 1939 D AT B g1 2 @ FEe $ FITAR T oAHAT T —
7R gt i AR e FEex faare o1 e Tl &Y 9edY - g
faare @ . 3R, faare @ Ao @ W9 ¥ fEeieR 99T @
AT FRE 8 g AT B forg veara auss 98 & — el @ wrer
arg # fear T fare, 1955 @ aftfraw 3 e/ 5 @ ufasa @ <en
Srqaar @ — ARV &7 Ardee arevfig wd — qEEe A R |
=hed (sel)) fa. daw g 1) : -..*106



34 INDEX

Criminal Procedure Code, 1973 (2 of 1974), Section 125 -
Furidamental Principle — Held — The inherent and fundamental
principle behind Section 125 Cr.P.C. is for amelioration of the financial
state of affairs as well as mental agony and anguish which a woman
suffers when she is compelled to leave her matrimonial home. {Nirmala
Dhurve (Smt.) Vs. Ramgopal] S L1972

5UE FiFAT Wiew], 1973 (1974 @7 2). gNT 125 —qe+d Rgrad —
FffeafRa — arT 125 S99, & N1 srafifga w@ qeasa figra, i
M Bl YR T WeT W1 qa19s ST 0§ T TEIT g o3 eg ¢ ok
¢F Aigdl U7 ol € W9 S8 9ue Ul e vis? @ favy faaw
foar wirar €1 (Frfer gd (shwd)) fa. o) ...1972

Criminal Procedure Code, 1973 (2 of 1974), Section 125 —
Maintenance — Cruelty — Desertion — Entitlement — Family Court
dismissed wife’s application for maintenance — Challenge to — Held —
Wife filed a complaint under Domestic Violence Act which was later
compromised — Subsequently, she filed .a complaint u/S 498-A IPC,
hence it is incorrect to say that in last 6 years wife did not lodge any
report or complaint against husband — Wife suffering from disease of
fits and husband is not providing any maintenance when she need it
the most — Wife entitled for maintenance — Husband directed to pay
Rs. 2000 p.m. to wife as maintenance from date of impugned order of
family Court alongwith Rs. 3000 as cost of present revision — Revision
allowed. [Nirmala Dhurve (Smt.) Vs. Ramgopalj ' ...1972

T8 FiHIr Gf7ar, 1973 (1974 &7 2), EIRT 125 —aXOTGHgIT — Zdr
— JfegerT — EFV- TN WHETAY 7 AU B ol BT ST

e fFar — @t gatd — aftfeEiRa - ol & e i afifem @
Faifa uRa v fFar forwd a9 & gasitar gan — acuvand S+ =Ry

498—V MEN. & Fada yRag ywga fHa o a8 om waa 2 5

Rod 6 7ol 7 o=h 3 ofy @ Rog 1 RO a1 Rroma of 8 @

— gl fie @ MY | o v gfa @1 aRommteer g e @Y @ @
wa 9 Waifas amawear @ — ol SR 8 §9eR — Ui #i
FdqH QO @ @d $ @Y A 6. 3000/— B W, LN AHTET B
ameifra smew @1 fafy | wRorgtyor 4 w9 ¥ W 2000/— gfq w® e

et @ fay oft &t FRRE fear T — ga@ar deRn e g

(shrefl) fa. <mrrhaTe) ...1972
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Crtmmal Procedure Code, 1973 (2 of 1974), Section 125 —
Maintenance — Second Marriage by Wife - Validity of Marriage —

Entitlement — Family Court dismissed wife’s application for

_ maintenance — Challenge to — Held — Respondent entered into marriage

with applicant vide a notarized document having complete knowledge
of existence of applicant’s previous marriage and started residing with
her as hushand and wife for a considerable long period — Husband
cannot be permitted to take advantage of his own wrong -~ Husband -
admitted his signature on the instrument hence it is obvious that he

. also admits the contents ‘of the same — Parties have admitted the

existence of marriage —It is husband’s legal obligation to maintain his
wife — Matter remanded to Family Court for decision afresh keeping
in mind that wife is entitled for maintenance and regarding quantum of
mamtenance, itis to be examined whether applicant has her own means_
to maintain herself —- Impugned order set aside. [Laxml Yadav (Smt )
Vs. Barelal Yadav] o D Lh0ee

§vs glFar aiRar, 1973 (1974 BT 2), SIRT 125 — GG — 7t
grer gwr faars — faqrs @1 faftrarar — aw#?—qﬁaﬂmﬁ,‘
TN @ fag oo &1-9mdET @R fear — &t gatd - gffeEiRe
— gl amAfyer @ qd fare @ sfaw ¥ 89 9 of aFed s
gqﬁmamﬁmﬁmmﬁmmuﬁaﬁﬁmamwﬁaaﬂ
Faftr @ fay sue wrer oy ol ool B w9 ¥ Fram & T &)
— 9T B U WE F TN $T A9 IoF Y FgAfy @ N = gt —
aftr 3 forEa W gy gwaER WeR R aa 98 s @ fr 9w 99g @Y
Fadeg N PR FRaT @ — wEsRT A fae @ aRaw # WER

. ® — 7 9y 9 fafe aregar @ 5 98 Al ool BT IRe-wee W -,
e 5 RR @ ey 53 W g IRIR ST St wiwd e fear

T, ¥F A A vEd gY f6 oueh weomive @ fae geer 2w
HROTASOT Y AT @ wEH ¥, a5 Teor fear o ? 6 T e @
UTH YT FROINT &R & fag w@d a1 e1Y wer @ - At amder
AU | (qeh Ry (ofweh) f @@ @ga) - 0 T ... 2006

Criminal Procedure Code, 1973 (2 of 1974), Section 125 & 127
— Maintenance — Enhancement from Date of Application - Discretion
of Magistrate— On application by wife u/S 127 Cr.P.C., maintenance of
Rs. 4000 pm was enhanced to-Rs. 15,000 pm from date of application -
Challengé to — Held — Section 127 Cr.P.C; has been provided-for
alteration in order passed uw/S 125 Cr.P.C., therefore it cannot be treated
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as an independent provision, it has to be read along with Section 125,
Cr.P.C. and Section 125(2) empowers the Magistrate to pass order of
_maintenance from date of application — Legislature has left the
discretion to Magistrate and Family Court with regard to date from
which enhanced/altered allowance shall be payable — Revision
dismissed. [Jaikumar Meena Vs. Smt. Radha Meena]- ..1994

TvE HiHar iRl 1973 (1974 &7 2), ST 125 T 127 — #Y0—9757T
— grigT B fAfr @ i — Afreg'e @1 Ad@rffrere — svs ufwar dfear
B GORT 127 B Fad I g7 ARET W, AR™ET o1 fafr | avor—aiwor
4000 . TRMATE ¥ FETaxY 15000 . whrme foar war o — &1 g4k -
affreifa — gve ufear wfra 3 o= 127 &1, s ufear wfEar a1
oRT 125 @ At TRa ARy ¥ yRadw ot 29 Sl foar a2,

Tufy 39 wWad 90Eg F Wy ¥ € A W7 wear, 39 §vs ufem

Hiedr &1 gRT 125 F 9T TGS I 9T aRT 125(2) WA © B, andEA
F A @ wRor—aiw o1 ARY TRT oY 2 Wued axdl 3 — fRum
dea ¥ vu fafyr e, gerar gam/wRaffa @wr 27 gm, @ Weg {
mmﬁmmawmwwﬁsré—gwmmﬁm
(Sragar Hiow 4. s e o) ..1994

Criminal Procedure Code, 1973 (2 of 1974), Section 125 & 127
~ Maintenance — Income of Husband — Plea of Responsibility of Parents
—Held — Husband working as S.D.0 and his take home salary is Rs.
50,000 pm — He also admitted that his brothers are posted as an ADPO
and Drug Inspector — It is clear that financial condition of family is
good and it ¢annot be said that applicant had sole responsibility to
maintain his parents — Payment of insurance premium cannot be said
to be compulsory deduction, further those policies are not in name of:
wife — Deserted wife should not live a life of destitute lady, she is also
entitled for same status which she could have otherwise enjoyed in
matrimonial house — Considering the status of paf'ties, amount
enhanced is not excess — Revision dismissed. [Jaikumar Meena Vs,
Smt. Radha Meena] ...1994

FUS FHHIT GIRGL 1973 (1974 @7 2), &I 125 T 127 — FRU—90
— gfy @} 17 — FEr-fiar & Scavenya &1 Ffare— atafaiRa — oy
IuEs AEN @ w9 § srivd @ 9 SHaT Y& daw 50,000 %, i @
— SR 7% |l WeR fear 2 5 sus wE wefuer afmmee afes @
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TR0 & & f Saeifia or — i fiftem @ qam &t afae
weldt T o1 o wwa, s9e AfaRew T uifet wh @ W o oadH ¥ -
siftrcaea ool @) Prafdg afaar o shas == o =Ry, g8 ) o<t wiRerfy
F1 gpaN 2 faer 97 A g fam ¥ awger suEtt o) Wl off — |
TEER) B) uriefy W e $7d g, qerl w1 <l aftre o @ — gedenr
wrfter| (srasar W fa. siwd <en o) ...1994

Criminal Procedure Code, 1973 (2 of 1 97;0, Section 125 & 482
— Maintenance ~ Second Wife — Entitlement — Validity of Marriage —
Respondent filed application u/S 125 Cr.P.C. whereby Magistrate
directed applicant/husband to pay Rs. 3000 pm as maintenance —
Revision filed by husband was also dismissed — Challenge to — Held -
Applicant earlier married with one Premkunwarbai then again married
respondent during lifetime of first wife — It is not a case where
respondent married applicant knowingly the subsistence of his first
marriage or that his first wife is alive — Respondent entitled for
maintenance — Furtherheld —~ Applicant in his cross examination stated
that he did not want to keep the respondent with him which shows that
- applicant deserted respondent without sufficient cause and thus
respondent had sufficient reason to live separately and claim-
maintenance — Amount awarded cannot be said to be excess —
Application dismissed. [Sardarsingh Vs. Smt, Chainkunwar] ...*112

TUF AT IR, 1973 (1974 BT 2), 1T 125 T 482 —HR0—q090] —
T gcft — sFael — faarw BT faftrmar- wwadl 3 gve ufrar wiear )
gRT 125 @ Aqla A< wed fFar e R ARt ¥ aRo-uiNe 3w
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¢ wel upeff & ades @ v famw a1 feem 21 a1 sue) ged ueh
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Criminal Procedure Code, 1973 (2 of 1974), Sections 154, 156 &
482 — Lodging of L R. — Alternate Remedy — Inherent Power — Applicant
seeking direction against respondent no. 1 to 3 for registering E1.R.
against respondent no. 4 & 5 for offence u/S 420, 467, 468, 471 & 120-B
IPC on it’s complaint — Held — Where a person has approached the police
station u/S 154 of Code, but the police does not register F.L.R. as
contemplated under law, he has right to make a complaint to superintendent
" of police concerned in terms of Section 154(3) Cr.P.C. - Superintendent of
Police concerned exercising the power of officer—in—charge would
" investigate the matter himself or direct another police officer subordinate
to him — If there is inaction on the part of Station House Officer &
Superintendent of Police, Complainant is at liberty to move to Jurisdictional,
Magistrate w/S 156(3) Cr.P.C. and not directly to the High Court u/S 482
Cr.P.C. - Complaint shall be accompained by affidavit as mandated by
Supreme Court — On receipt of complaint, Magistrate shall pass order

thereon — Petition disposed of. [Ramkrishan Solvex Pvt. Ltd. (M/s.) Vs.-

Superintendent of Police] : ...1770

qUS JiFAT GIear, 1973 (1974 FT 2), &RT 154, 156 T 482 — Y9 a7
URdeT o e G — dBfeud 9uEv — srafifew ufaa — sdew, ucgeff
#. 495 P e SUS URAIE W GRT 420, 467, -468, 471 q 12047 A1,
. W, @ g vum 4o wfded g v @ fav wweff . 1 @ 3 @
freg iy amw ? - sitfeiRe — o @ s Yfear 9 arr 154 9
Fwlfa gfe o wan @ frg qferm, R siavfa sgema wem gaen
gfodest gf Td weefl, 9 g 154(3) Iu.W. @ FEEA & sgaR H|{kta
gfera aeflegs &) aRare &= &1 IR § —~ 99 Jfery 37 ufdw a1

. AN TR U G qfew SEfEE W AWe BT AN ST AT S

afer o gfera e @t PR ST — o o gard @ gf
gl @ Ak | PAifdsaa a9 2, WRa, TUE. B gRT 156(3) B STaeta
AereIRar @ Afee @ Uy o @ fay woa @ 7 % ary 482 S99, @
Faa diEe 9=a e ® whe — uﬁmaa%wmmaiﬁmir%qﬁw
% Swman e gRT aRfE @ e T B W, aRge 89 Y
ke uika W — afer PR | Qemer w@iddew oL fa () A
wuRese afw i) ..1770

Criminal Procedure Code, 1973 (2 of 1974), Section 161 — See

- Scheduled Castes and Scheduled Tribes (Prevention of Atrocities)
Act, 1989, Section 3(1)(x) [Mohsin Vs. State of M.P.] © L1118
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- qUS FiHAT WAl 1973 (1974 #T 2), G 161 — 7E — mﬁﬁ
Ty v YT sl (srearare Fareer) dffaaa, 1989, g7 3(1) ()
(m=h fa. 7.9, ) .. *118

Criminal Procedure Code, 1973 (2 of 1974), Section 164 & 439,
Penal Code (45 of 1860), Section 363, 366, 376/34 and Protection of
Children from Sexual Offences Act, (32 of 2012), Section 3 & 4 — Bail
— Grounds - In the trial Court, Special Judge rejected the bail
application of the applicant — Held — Prosecutrix’s statement recorded
u/S 164 shows that she stated her age to be 19 years, she married with
applicant with her consent and therafter started living in Delhi as
husband and wife and applicant had sexual intercourse with her upon
her will and consent — She also stated that she wants to remain in
company of applicant as his wife — While rejecting the bail application,
Special Judge has not assigned any reason as to why he has not placed
réliance upon and dishelieved the statement of prosecutrix recorded
u/S 164 Cr.P.C. — Order of rejection of bail smacks of arbitrariness-
and willfulness on the part of Special Judge and such approach is
strongly disapproved by this Court —It is a fit case for grant of bail -
Bail granted to apphcantlaccused Appllcatlon allowed. [Manoj Ahirwar
- Vs. State of M.P.] . ' ..%96

QU FIFAT WIRGL, 1973 (1974 BT 2), SIRT 164 9 439, TV GiewT
(1860 BT 45), ST 363, 366, 376,34 T & Fre Fyerel @ sl a1 TeFT
SR, (2012 T 32), RT3 T 4 — o — v — faaRo <ararey
¥, froty TR ¥ ARTE BT ST IR AR Bt — affreia
— uRT 164 @ Fata affafas 52 @ afmieh @ $um 18 <uld &
5 Su Awh arny 19 ad @R FT B fEAn, 99 Al wEAfy @ adTe
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FRor 7@ 3 5 Fat seiw sve wfsar wfear @ owr 164 & A
sfifafaa fsd T sftmteh @ Forr ) wRiw w8 fear qen sfwasy
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Td gXTUE FaAbal @ WAT IW IXE @ FREHIV § $W ey g gl
@/ geatfaT fpar mar & — 99T U9E o%A @ faT aw g shum gaer
2 — ANTE/AfETE B G I BT - mﬁﬂwsl(qﬂ’rﬁr
sri%mﬁ?r 1Y ) ' .. *96
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Criminal Procedure Code, 1973 (2 of 1 974), Section 177 & 178,

Penal Code (45 of 1860), Section 498-A/34 & 406 and Dowry
Prohibition Act (28 of 1961), Section 3 & 4 — Cognizance — Territorial
Jurisdiction — Complaint lodged by wife at Bhopal — Husband’s native
place is Jaipur and he is working in Agartala — Marriage performed at
Jaipur = Court at Bhopal took cognizance of the offences — Challan
was filed and charges framed — Husband filed application u/S 239 for
discharge on the ground of territorial jurisdiction which was dismissed
— Held — As per the FIR and case diary statement of wife and her
father and brother, petitioner No.1/husband came to Bhopal and
committed dowry related offences — Provisions of Section 178(b) Cr.P.C.
.is wholly attracted in the present case irrespective of the fact that an
isolated part/portion of whole crime occurred in Bhopal — Court at
.-Bhopal has the territorial jurisdiction to hold trial against all petitioners
—Application dismissed. [Anurag Mathur Vs. State of M.P.] ...2031

TUE FIHYT GIeqr, 1973 (1974 BT 2), ST 177 T 178, 2vs Giar
(1860 BT 45), €IT 498—¥,/34 T 406 VT T80 HAST ferfgs (1961 >
28), 81T 3 T 4 ~9Fr7T — 9 FRBRGr- Th gra Atura ¥ Rrema
& B T - iy @ o Prare e sige @ el 98 seRwar 4 sk
e — frarE SRR F W gar — Ature @ SmTem ¥ st @ @ T
foa — wram gwga fear war wen oY P R TR — ofy S &9
SR @ ameR R ARtuye 53 W R 9w 230 @ Fadd e
Fega foar R e frr mar — affEiRe — vom oo yhdeT @
Wﬁﬁsﬂmﬁm_qﬁﬂﬁa}aﬁmﬁmma%mmiﬁmvuﬁt
AATE @A o SR TR G R TIRT Frd — adET yHeor ¥, oy
178(dl) ¥.9.9. @ Suee Oof w7 @ aafia e 2 39 aew @ gTfad gy
ﬁm%#@fmamqﬁm/fawﬁmﬁ‘mgm—mm
F e Wl g @ fieg Rrawor s @7 e after 2 -
AT WIRS | (AT AR . 0w woa) ...2031

Criminal Procedure Code, 1973 (2 of 1974), Section 19 7,200 &

482 and Penal Code (45 of 1860), Section 304-A — Quashment —
Sanction of State Government — Cognizance Against Government
Doctor - Offence was registered u/S 304-A LP.C. against petitioner, a
doctor in State Government, alleged to have committed negligence while
discharging his duty, because of which daughter of respondent died -

“ Challenge to — Held ~ It is undisputed that post-mortem was not done
in present case and therefore cause of d'_'eath remained speculative

”
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without any certainty — Nothing on record to show that deceased died
on account of conduct by petitioner which can be termed as “grossly
negligent” — Petitioner being a public servant and was discharging his
duties as such, the alleged negligent omission arising therefrom had to
be seen in context of discharge of official duties and a sanction u/S 197
Cr.P.C. was sin qua non for taking cognizance of offence against
petitioner — Procecdings against the petitioner is quashed — In respect
of such cases, guidelines for Court helow and Police laid down — Petition
allowed. [B.C. Jain (Dr.) Vs. Maulana Saleem] .«..1762

Zvs FiHaT Giedr, 1973 (1974 @1 2), 8T 197, 200 T 482 77 508
gfear (1860 &7 45), €T 304-F — FhrFeT — VST AYHIv P Aod —
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o7 T @ — A ve @ie A9F T B 0 au sda o1 FEw W
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ﬁﬁmmﬁﬁmm—ﬁﬁum‘a%ﬁﬁqﬁ,ﬁaﬁwqﬁ
gfrw g faer Frdw wfofea — arfeer do @ wa (57) f4
Harm gdwm) . , ...1762

Criminal Procedure Code, 1973 (2 of 1974), Section 1 99(2) and

Penal Code (45 of 1860), Section 499 & 500 — Sanction before filing
complaint by Public Prosecutor — Revision against framing of charge
—Defamatory allegations by applicant against Chief Minister and his
- family members regarding corruption — Criminal Complaint filed
against applicant by Public Prosecutor whereby charges were framed
against applicant — Challenge to —Regarding sanction for prosecution
_ Held — ‘Sanction’ is required before a Public Prosecutor files a
complaint and not that he himself has to seek ‘sanction’ before filing a
complaint — Role of Public Prosecutor is not to seek sanction, but to
file a complaint aftér sanction is granted - In the instant case, Public
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Prosecutor was competent to file the complaint — Revisjon dismissed.
[K.K. Mishra Vs. State of M.P.] . (DB)...2269

_ 7% gfvar WIiewr, 1973 (1974 BT 2) GI°T 199(2) v TvE wiear
(1860 T 45), GNT 499 7 500 — @& FhrAITH Frer IR Fega wea
#gfv'qw-mqﬁ?ﬁaﬁfdwﬁa%ﬁﬁgﬂﬁm—mm
TEA T 57 TRAR 3 el @ fieg TR @ WIRIT TEReRs
_arﬁmm—a?aa%ﬁmamwﬁﬁwmmvﬁmaqﬁm
mwmmwﬁﬁmmqﬁ?ﬁmﬁﬁwa—aﬁﬁﬁm
raﬁmvﬁa’q_#ﬁma%ﬂiaﬁ'—aﬁﬁafﬁﬂ—awarﬁrwﬁwa%
TRae IR F @ qF 'xfﬁ[;ﬁ'aﬁfm%aanagﬂ's‘fﬁ;vﬁmuﬁa
mﬁﬁq\a‘aﬁm'ﬁﬁ[‘ﬁ'a}ﬂﬁvﬁ—ma?mfﬁﬁwaﬁﬁﬁm#@
aﬁaﬁﬂﬁé.m#qﬁumﬁ#aﬁmwﬂmﬁuqam'aﬁé
—aﬂmumﬁ',mﬁaﬁmwuﬁmu&mm#vmm—
gTAET @R | (3.9, frar f 9.1, we) (DB)... 2269

Criminal Procedure Code, 1973 (2 of 1974), Section 227 & 228
- See — Penal Code, 1860, Section 115 & 120-B [Chandar Singh Vs.

State of M.P.} ) | &
TUS HIFAT WIRTAT, 1973 (1974 BT 2), GINT 227 7 228 — P& — FUs
gzl 1860, &NT 115 7 120—7) (AR Rie fa. w.y. =) . *115

Criminal Procedure Code, 1973 (2 of 1974), Section 313 - .S;ee
~ Penal Code, 1860, Section 84 & 302 [Ramsujan Kol @ Munda Vs.
State of M.P.] (DB)...*110

: VS FIFAT WIETL, 1973 (1974 BT 2), &T%F 313 — P — gvs wler
1860, SIVT 84 7 302 (TGS Sie 9% qver f4. 7y, wwa) (DB)...*110

Criminal Procedure Code, 1973 (2 of 1974), Section 313 — See

—Prevention of Food Adulteration Act, 1 954, Sections 13(2), 16(1)(A)(i)

& 20(1) [Manohar Vs, State of M.P.] ...2000

TUE FiHIT wiear, 1973 (1974 &1 2) grer 313 — 3@ — @y
STIFFHTT [arRer S, 1954, gy 13(2). 16(1)(T)(7) T 20 (1) (FATER
fa. 7.9, wreg) , - ...2000

Criminal Procedure Code, 1973 (2 of 1 974), Section 437(6) and )

Excise Act, M.P. (2 of 1915), Section 34(2) — Non Conclusion of Trial
within 60 days — Right of Bail — Offence u/S 34(2) of the Act of 1915 was

L 4]
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registered against petltloner for possessing 1000 bulk litres of illicit llquor
— He filed application u/S 437(6) Cr.P.C. praying bail on the ground that
trial was not concluded within 60 days from the first date when matter was
fixed for evidence — Application was dismissed ~ Challenge to — Held —
Seizure memo indicates that petitioner was preparing illicit liquor and a
huge quantity was seized from his possession — Order sheet shows that
when prosecution witnesses appeared in Court, counsel for accused refused
to examine them on the ground that accused was not produced from custody
— This amounts to delay in progress of trial attributable to accused —
Magistrate has used his discretion rightly and has given cogent reasons
for not allowing the application — Accused cannot be allowed to take
advantage of his own mistake — Petition dismissed. {Ishwar Prasad Vs.
State of M.P.] - ..-1756

Fve FEFUT WieGL 1973 (1974 @7 2), &RT 437(6) 9 SN
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gy BT 2l ¥ — aﬁgﬁaﬁmaﬁﬁammwﬁaﬁ#@ﬁ
@ oT "Edl — mﬁﬁ‘rmﬂﬁl(ﬁmumﬁ w9, m-n) ..1756

Criminal Pracedure Code, 1973 (2 of 1974), Section 438 and
Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Sections
8/22, 29, 36-A(3) & 37 — Anticipatory Bail Application — Maintainability
—Held — No specific provision under the Act of 1985, ousting jurisdiction
of High Court to entertain application /S 438 Cr.P.C. - Section 36-A of -
the Act of 1985 does not explicit oust the jurisdiction of High Court to
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entertain such application for bail - Further held — Present application
was filed on 10.07.17 whereas complaint was filed on 12.07.17, thus it
cannot be said that accused was absconding prior to filing of bail application
—Anticipatory bail granted — Application allowed. [Ravi Jain Vs. Central
Bureau of Narcotics] L1210

TTS FiFAr wiear, 1973 (1974 FT 2), GRT 438 VT @r9F ISRy
T 77 gArdt qare sy (1985 wr 61) GI’TY 8,22, 29, 26-0(3) 7
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f afrgea s amdes @ uwga 219 B qd @ @ R o — afyw
SH UETE B T — AdedT #eR] (Y o9 fa dsd I Alw
. AR@ o) ' *121

Criminal Procedure Code, 1973 (2 of 1 974), Section451 & 457
and Forest Act (16 of 1 927)., Section 52 — Custody of Vehicle on

Supurdnama — Confiscation Proceeding — Jurisdiction of Magistrate
—~ Held — Considering the fact that there is specific provision u/S 52 of .

the Act of 1927 which provides for confiscation proceedings and

remedies against such order, it is clear that once an intimation of-

initiation of confiscation proceedings is given to the Magistrate, he
looses it’s jurisdiction to release the vehicle on Supurdgi — In the
instant case, confiscation proceedings had begun and hence Magistrate
had no jurisdiction to release the vehicle on Supurdgi — Revisional
Courtrightly set aside the order of Magistrate —Application dismissed.
[Jakir Khan Vs. State of M.P.] ' ...1747

TUE BIFAT GRTL 1973 (1974 T 2) €T 451 T 457 §F a7
FRITTTT (1927 FT 16), &T 52 — Y7 vv @187 7 AfreaT — Fferaeor
PrAqIEt — Aforge F afdeRar — afafaiRa.— a7 qen fraik F 99

gvﬁww$mﬁrﬁuﬁaﬁmsz$ﬂmﬁﬁﬁﬁe#ﬁa?ﬁ_

ar&mmﬂar%afﬁmméwﬁﬁmwﬂ‘aﬁmmaﬂmé.
TE W ¢ % @ IR R o aftever sarfrar aRe R a9
gwﬂaﬁw.wggéﬂwwﬁgwmﬂaﬁmﬁmﬁm@ém
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ﬁ—aﬁmum-ﬁ'mmm a8 g9 of sk gafay

g ot aeT B gUE At ) g9 e ) B aftreRRar T@ off —

gT8E A ¥ AT @ ARy & Sfia vy 9 sure fear -

e "iw | (§rfey ' fa. 9.9, =) ' .+.1747
Criminal Procedure Code, 1973 (2 of 1 974), Section 468 — See

— Criminal Practice {Ramesh Tiwari Vs. State of MLP.] ~ ...*109
gvg gfFar wizar, 1973 (1974 @7 2), &7 468 — 3@ — TIPS

ggfo (Gt fRErd fa. 2y, <3) - 109

Criminal Procedure Code, 1973 (2 of 1974), Section 468 — See
— Protection of Women from Domestic Violence Act, 2005, Section 12
[Manoj Pillai Vs. Smt. Prasita Manoj Pillai] . - «..1736

JUS HFGT WIFGT, 1973 (1974 BT 2), €T 468 — @ — B foT
& afeomal BT gvavr IErE, 2005, garr 12 (W fuewy fa. s
uifrer ww fieerd) : ...1736

Criminal Procedure Code, 1973 (2 of 1974), Section 482 —
Jurisdiction of High Court—Held — The High Court has no jurisdiction
to examine the truthfulness of allegations made in FIR and case dairy
statements. [Anurag Mathur Vs, State of ML.P.] - - ...2031

Zvg AfFar GfRar, 1973 (1974 ®T 2), &NT 482 —F=7 TG #
FfermTRar- stfEifRa < vea =marad &t 9od gaar 9RhTE e 9
ST FyAT # 6 T Aftrwet 1 wowan &1 e 939 B afereTiRar
T2Y €1 (T wrygR 4. 9.9, wSa) : ...2031

Criminal Procedure Code, 1973 (2 of 19 7;1), Section 482 — See
— Muslim Women (Protection of Rights on Divorce) Act, 1986, Section
3 [Syed Parvez Ali Vs. Smt. Nahila Akhtar] ...1776

55 Afwar ?ﬁ?‘ﬂt 1973 (1974 BT 2), GNT 482 — 7@ — JRa7 &t
(frare Rres' v aiffrere aeaer) Jfefaw, 1986, T 3 (AT wAW el
fa. 8wl snfear a==) ) ...1776

Criminal Procedure Code, 1973 (2 of 1974), Section 482 and
Penal Code (45 of 1860), Section 341 & 384 — Quashment of Proceeding
— Offence registered against petitioner, a2 police constable on an
allegation that while on duty, he stopped two dumpers carrying/
transporting sand illegally and asked for money showing fear of arrest
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and seizure of vehicle — Held — As per provisions of Section 341, it is
clear that if any personor officer with a view to prevent crime or chase
criminal, restrains or stopped him from going ahead, such act does not
come within purview of Section 341 IPC —~ Similarly, saying or
threatening of any person who is involved in crime concérned that jf he
is not paid money, he will be arrested or property will be seized by a
public servantlike police constable, it cannot be said that he caused
fear to complainant to cause injury and dishonestly induced the person
to deliver any money and therefore such act of the petitioner does not
come within the purview of Extortion — There is no ingredient in FIR
or outcome of investigation, to prosecute petitioner for offence u/S
341 and 384 IPC - Proceedings quashed — Petition allowed. [Bhupendra
Singh Yadav Vs. State of M.P.] ...1788

TUS HHAT IRl 1973 (1974 BT 2), GI%T 482 VT <08 W/RGT (1860

PT 45), T 341 T 384 — BIITTET BT FfrasT — A, & gy arEs -

% freq 39 Ao w awm gy fFar w5 59 W <ed W,
S arde 9} W @d o R/ IRaET w9 Rt B <A@ den

ARward 19 9T @) w=it 71 97 quie g 49 9 Wi @ — afPEiRa

— RT 341 B IU9al & IAR, I7 T 2 5 afy H1¢ =afmm a1 afrer
Wmﬁaﬂw-mﬁmmmﬁmmﬁgﬁaﬁw$mqw
ANt g N R PN & A AFar 2, @ VW wF AT gvs whar
Y a7 341 Y AR @ R 7 arar @ - S veR, WA o F
sradfaa fesft M af¥ w e a1 e I 5 IR A7 AR T g

TE FRar 2, 9t 99 RER W) fawr smon @ dte dew e qive -

AREAS G IR &1 Fad B fAG1 S1gwm, 7€ T8 Fa1 o goar % w6y
Rardt Bt Ale TEAH w1 7 SR fFAT w6 B 39 33 ¥ A
9 wfem o SRa fam qon wefa o &1 39 s 9T B wEE

# RRY @ R T T — AR B AR Tve Wit B o 341 v

384 B Fwild awg 3 fay afmife @<t 8g g I ik &
PIZ TCH AT AT BT B RO WL & — priama’ sfraiey —
aifuet w931 (== e areg R Ay, o) ...1788

Criminal Procedure Code, 1973 (2 0of 1974), Section ‘482, Penal

Code (45 of 1860), Section 498-A & 506 r/w Section 34 and Dowry
" Prohibition Act (28 of 1961), Section 3 & 4 — Quashment of FIR — On
a complaint by wife, offence u/S 498-A & 506 r/w Section 34 IPC and
u/S 3/4 of the Act of 1961 was registered against husband, mother-in-
law, father-in-law and brother-in-law — Challenge to — Held — Earlier

al
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also wife has lodged a report before Mahila Thana Bhopal where
averments relating to dowry demands or harassment in relation thereto
was not made — No explanation as to why such averment was not made
in first report — It is clear that since police did not registered offence

_on her first report and when the conciliation proceedings failed, she

again filed a report concocting events and introducing ingredients of
Section 498-A IPC so as to ensure that Court at Bhopal gets territorial
Jurisdiction — Proceeding is manifestly initiated with malafide and
maliciously instituted with ulterior motive for wreaking vengeance on
husband and his family members — Fit case for interference — FIR
quashed. [Mohit Jain Vs. State of M.P.] ' v *97

TS FHT GIRGT, 1973 (1974 BT 2), €T 482, T0s wlear (1860 &7
45), STV 498—F T 506 WEG/OT HIVT 34 §F q8w Flawe Jfefrga (1961 &7
28), ST 3 T 4 — T&H YT Tfads7 o7 Jfres7 — il giR1 IRAE |,
ufdr, I, g 91 ufd @ 918 @ foeg ardia gvs divar @) anr 498-¢
wsosmuﬁaamuamwma§srf¢rﬁ‘tmﬁ#’rsrm3/4$aﬁrrfﬁ
e Usfiag fFar T o1 — Bt gAtd - affeiRa - qf ¥ A ool
A #feer o wiure & wR@dss o o war @ wET q@w @ WM oA
IO Weftra Sofle @ Weg F vwem A 5l R & —sw IR A w9
W 7] 2 5 39 9 ¢ UpAT yuw yRdew 4wt ad R ™
g - 1% wWw ? F gfy gfaw 1 sue vud afidss W awe IRy
T2 f&ar den w9 goe sdafed fAwd g8, a 9wd g "edrg T
AT -ARAT TS Wiear ¥ aRT 498-¢ & "edl &l Uedl R 9% o

g3, uftdss v fear aifes aw gfifas v om 99 % wiwa &

Tl & @4 aftreiRar urwa 8 9w — sdfard) gy oW AR
Y T 2 a7 9fT vF SUP URAR @ wewl ¥ s A1 @ fag, sovees
g @ Wi 29l WU ¥ wRem ot 7§ @ - vwav @ fay sfaa gavor
— wo gur ufgdes afrefsal (mfea 9 fa 7y, ) . *97

Criminal Procedure Code, 1973 (2 of 1974), Chapter VII A —
See — Protection of Women from Domestic Violence Act, 2005, Section
28 [Manoj Plllal Vs. Smt. Prasita Manoj Pillai] .-1736

qvs giFaT Wik 1973 (1974 @71 2}, regrg VII ¢ — a‘@ R
foar @ afdarat a1 weger aftdfaym, 2005, grer 28 (Fiw fead fa.
ady gl 7t fiewd) - ..1736

Criminal Trial - Delay in FIR ~Held - In FIR, it is narratcd that
at the time of incident, husband of prosecutrix was out of station, hence
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- FIR was lodged after two days — Delay satisfactorily explained and is not .

fatal to prosection. [Shiv Kumar Kushwah Vs, State of MLP.] . 1750

gTRs® fawreor — worg gaam Tfadsy 7 faaw — afufaifRa —
gy {ET aidTT ¥ ¥z aftfa @ f5 gon @ 997 affrarel &7 wf wes
W 4mEY o, o9 yW A [ o RAY B wem v fear war —
feera wWalye e w0 4 v foar wr u9 aftates g uae T 2
(e war gHyEE fa. 9.0, =) ...1750

Criminal Trial — Practice — Held — If any documentary evidence
is available which is not produced then oral evidence shall be discarded.
[Jitendra @ Jeetu Vs. State of MLP.] (DB)...*93

STeTfere frare — vafy — affEiRa — o wd cwms wE
Syder @ Wil 6 yege 99 fowm Ty @ o wifee wier e wv frar
sem | (fSd= 8w st fa. 7.9, w=a) = (DB)...*93

Criminal Trial — Related Witness — Credibility — Held — Law
does not prohibit reliance upon evidence of closely r¢lated witnesses,
however it requires that such evidence must be appreciated with care
and caution —~ Such evidence cannot be discarded merely on the ground
that witnesses are closely related to victim — If such evidence is found
cogent, reliable and trustworthy, it can be relied upon. [Shiv' Kumar
Kushwah Vs. State of ML.P.] ..1750

g% [greer — gt wrdt — fRvaeyar — aﬁrﬁafﬁa fafer,
Free wa=lt wlgral @ e W g w3 | ofafvg ad & afg
I Iifera 2 % ¢} e 7 fered gEur i@ agadr € 9T 9y
- U W1 Bl A W AR W FESR 7 foar o woar fe wefrey
ffsa & Prae waeh 2 ~ afy woo wiew vaw, Rvawdy @ Aa99s
T AT @, 99 W favarw fEar s e @) (R AR gyaw AL Ag.
sg) ..1750

Customs Act (52 of 1962) — Liability to Pay Demurrage Charges —

Petitioner, a company engaged in business of import and export, imported
. an consignment which did not get clearance from the custom authorities
and were kept in the Inland Container Depot (ICD)— Custom authorities
claimed demurrage charges ~ Challenge to — Held — Supreme Court has
held, that once consignment is handed over to Port Trust and the goods
aredetained for want of clearance from custom authorities, demurrage

%

*y
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has fo be collected from the consignee — Respondents were justified in
claiming demurragé charges from petitioner company who'is liable to pay
the same till goods were released from ICD — Petition dismissed. [Ideal
Carpets Ltd. Vs. Union of India] =~ = (DB)...*116

War—-gew AT (1962 BT 52) — SHT YHR P ATT BT
T7feT — A, AmEa—fraia & TR & o b w3 1 I wwor
1 Ira frar 3 O o sl /@ ferf gra @ 53 @ e
Toe s Rul (s W) F v o1 — i gew wiiteiRat 2
S ¥AR & gEr faar — & gatdh ~ sfifEiRa ~ swas <mmeag
1 afifEiRa fear @ % & R Rew @1 uoq e & garala fear
sar & -l AW g gifteRat @ g e § aWe ot &t
frog far oar 2, R @ SN vaR ayen W star @ — wereffao
HT AT TR | WS YAR BT @7 ARG 29 99T BT AT B
@ fag <t @ o 9% g S € gaw 79 fay v o — wfywr el
(e srfew fa. fa. gfme ate sfsam) (DB)...*116

Dakaiti Aur Vyapharan Prabhavit Ksheshtra Adhiniyam, M.P.
(36 of 1981), Section 13 — See — Pepal Code, 1 860, Section 302 & 384
[Jitendra @ Jeetu Vs. State of M. P] (DB)...*93

: eﬁﬁﬂvmymﬁaﬁaaﬁﬁw BU. (1981 BT 36), ST
13 — 3@ — T Hf¥l, 1860, VT 302 T 384 (Rd—s w9 i 1. AW
) ‘ o _ (DB)...*93

Dissolution of Muslim Marriages Act, (8 of 1939), Section 2 -
See — Criminal Procedure Code, 1973, Sectwn 1 25 [Munm Devi (Smt )

Vs. Pritam Singh Goyal] - ..*106

gf#r#ﬁm—ﬁmaﬂ%ﬁw(fgsg T 8) GIr 2 — 3@ — Tve HERT
m%ar 1973, ¥ 125 (T=hadt (sfe) fa. diewr Riw aaa) ...*106

“Dowry Prohibition Act (28 of '1961), Section 3 & 4 — See —
Criminal Procedure Code, 1973, Section 1 77 & 178 [Anurag Mathur

Vs. State of M.P.] o ..2031
eg‘wyﬁviaaffé)ﬁmr_{mm a:‘rza), g 3 T 4 — @ — T wFAr
IRl 1973, N7 177 7 178 (FTOT AR 4. A% w=4) ...2031

" Dowry Prohibition Act (28 of 1961), Section 3 & 4 - See -

Criminal Procedure Code, 1973, Sectton 482 [Mohit Jain Vs. State of
M.P.] o . )

v
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TET Flawsr AfRfAaT (1961 %7 28) arT 3 T 4 - 78 — v gipar
glear, 1973 (1974. &7 2), &RT 482 (mifga S5 fa. 71w, =) . %97

Electricity Act (36 of 2003), Section 62(3) and Gas Cylinder
- Rules, 1981, Rule 2(xxv) — Tariff - Manufacture of Gas — Commercial
Activiij: or Industrial Activity — Held — Petitioner engaged in LPG
bottling and filling of petromax and activities carried out in such plants
- cannot come within the purview of an industrial activity but fall under
commercial category — Respondents justified in charging the tariff at
tommercial rate — Further held — The prayer of petitioner to direct
respondents to raise bill for actual electricity consumed and net at
" minimum tariff cannot be accepted in view of the Apex Court judgment
in AIR 2001 SC 238 — Petition dismissed. [Shlvco L.P.G. Botthng Co.

Vs. ML.P. Electricity Board] 113

: faga JRfATF (2003 BT 38), &RT 62(3) vF T fafrey Faw, ive1,
fram 2fexv) —ERw — W\ a1 R — Tftifys rareary ar ataife
Ibarsary- afafaiRa — arfl, vadish atefdT @ deitew o e
oA BT A1 AR ¢/ WIS § 53 W @ fruream st Srareang
wRfer & fax 7 o woe fayg afifvae arsa & Aft @ siafa ot
& — goreffor grr AR w) W ARE waRa frar s =it — et
affrelRa — ardt @) yereffrr #t arafas R s 3 fae s T
aﬁ?ﬂﬁﬂﬁéﬁmwﬁm#a%ﬁmﬁﬁﬂmﬁrﬁmﬁaﬁmﬁmAleom
SC238 ¥ Ruids walwa ey 3 Pofa ot glera vt gy Whor =

B Wl Apdl — aﬁmmﬁﬁrl(ﬁmﬁmd’rﬁﬁ Wﬁﬁwﬂ’r;

Tl 1<) .*113

Entry Tax Act, M.P. (52 of1976), Section 2 & 3(1) — Entry Tax
on Second Hand Vehicles — Petitioner company engaged in business
of purchase/exchange of old/used vehicles by brand name of Maruti
True Value —Taxation department imposed entry tax on second hand
vehicles purchased/sold withir the local area of Madhya Pradesh —
Challenge to — Held — Petitioner is already paying entry tax on vehicles-
brought from outside the State, in respect of which no entry tax has
been paid at all - Respondents cannot charge entry tax on those vehicle
which are sold within the local area of State and which have already
entered the local area and for which entry tax has already been paid —
In such cases, there is only change of ownership —Entry tax assessed

is bad in law = Impugned order of assessment quashed — Respondents -

n
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directed to reflind the amoimt recovered — Petition allowed. '[Patel
Motors (M/s.) Vs. State of M.P.] : ' (DB)...*98

 F3er oY IfAfrAE, AW (1976 BT 52) GNT 2 T 3(1) — WPw B
grewl” v 7w Fv — AW ¢ 4 B §i% AWM /A T ) §
W /9uEiT fFd gy arenl &1 B/ dEdr 95l & pRaN ¥ afl g8
2 — B faam A 7y, @ Wiy 89 ¢ Ao wa/fawe 5 o e
dws &% aw W 9 &Y AR fem — & geEtd - affeifRa
— IrfY, 59 D FER W AR AT @ qEAl W U | GAW HY AT BN

ve1 2 forwd w5a & fadl udw o @1 qaar fear € 9 war € -

goeffaer 99 aredl W 93 IR Ad O e R sy @ e d@w
@ oz fama fFar o ve1 @ W@ St el A § gwd € ufiie B 9w
& oty R farg wdwr Y Te @Y araT fear S 9@ @ — 09 gwwt R,
BIA WIRT FT1 dRad= & — Frafor fegr T gdo o= fafr ¥ aefaa
g — frerfor @1 anafia s aftrefea fear T — gweffrr st aygEh
Tt iy &1 ufea v g PR faa @ — afier 953 (Ra
@ied (A1) fa. w9, w=x) ‘ o * °(DB)...*98

Evidence Act (1 of 1872), Section 1 0 & 27 — See — Penal Code,
1860, Section 420 & 120-B [Anupam Chouksey Vs. State of MLP.] ...2016

e AT (1872 T 1) GIT 10 T 27 — F& — TG WAL,
1860, &I%T 420 1209} (Aqu A58 fa. wm IrsY)  ...2016

Evidence Act (1 of 1 872), Sectton 27 See — Pemxl Code, 1860,
Section 302 & 384 [Jitendra @ Jeetu Vs. State o_f M.P] (DB)...*93

TIET SRR (1872 BT 1), 8T 27 — @@ —7vS GfeaT, 1860, &7
302 ‘7 384 (Fd= S¢ < A wu. wox) : (DB)...*93

Evidence Act (1 of 1872), Section 32 — See — Penal Code, 1860,

Section 300 Excepnon 4,302/34 & 294 [Ram Sevak Vs. State of M.P.]
(DB)...1960

. e ey (1672 BT 1), arT 32 — a‘@‘ T7s Wi, 1860,
ST 300 JITIT 4, 302,/34 7 294 (TS ﬁr m‘r I<q) (DB)...1960

_ Evidence Act (1 of 1 872), Section 32 —-Sqe = Penal Code, 1860,
Section 302 [Pappu @ Chandra Prakash Vs: State of MLP.] (DB)...1724

EIET ST (1872 BT 1), GIT 32 — 3@ — qvE i, 1860,
grer 302 (U9, 9% T 9B 3. A9 wow) (DB)...1724
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Evidence Act (1 of 1872), Section 65-B — Electronic Evidence —

Admissibility — In the present case, call statements of mobile and the

landline data produced were duly certified by the office of concerned
. Telecom department ~ There is 2 compliance of Section 65-B of the
Evidence Act—Athar Ali failed to discharge the burden which was shifted
on him in the form of electronics and documentary evidence, which
established that call for ransom was made by Athar Ali. [Laxmi Verma
(Smt.) Vs Sharik Khan] ' : (DB)...1978

‘ W-ﬂfé‘iﬁwv(mmafrr) T 65— ~ZARTIE O — TIEgar
~ qdaE TR ¥, g R T AT @ eia fEwr vd desad srer
F AR A @ Wil safag gr wws v @ yEilta far & —
ey SR B GIRT 65—4) T AU AT & — e arefl, geragifie wd
TRIHS U & ST A 99 W AT 9% 1 o-ifag o F faga @ =t
mﬁam%ﬁiﬁrﬁfﬁé@mmaﬁhmﬁwwwlﬁmﬂ
(i) Rl @) (DB)...1978

Evidence Act (1 of 1872), Section 65-B — Electronic Records — .
Certificate — Admissibility — In compliance of the order passed by this

Court, enquiry conducted and report submitted to Commissioner
alongwith CD, which was later produced before this Court—Held —CD
produced was a copy of original CD prepared by Constable in a
computer shop run by a person who reportedly expired — Held —~The
said constable was posted ‘at the relevant place of Vidhan Sabha
-elections and was having knowledge of all the circumstances under
which the copy was prepared and therefore he appears to be the proper
person to issue the certificate in this regard — Notice issaed to
Constable directing him to issue a certificate and to appear before the
Court for evidence to prove the certificate. [Antar Singh Darbar Vs.

Kailash Vij ayvarglya] ..1694

S e FAAT (1872 BT 1), Gt 65— — sAIEifE Gfide —
IHT-TH — WEIAT — FTH AT §RT GIRG ARA & AgAa R/, o
warfera @ T 9o ArgEd Bt W) P wie—wy vREgE uwga far
T, e 5 are ¥ 39 ~aeE @ waer uvga A o — sftfeiRa —
gRA o T8 NE g@ WL B ufy o AR ameEw 'R, e wfi
el o AIgER g & g3 T ETU A9 o7 W e goH 3

R frar T o — affeiRa - Sov aras ferw v fafa=t @

QHTT I T T o7 7F 99 91wl aRReREl s st iy
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27 7% Sfua af vdlla star @ — wHvi—TE W SR B T yA-uE ‘

T WA - @ fig W ¥ WEeE @ oW e s @ R
fRm s g3 aras «t wifew @ fear ) (ﬂﬂ?ﬁﬁwﬁ'
pary fawaaita) - _ ..1694

Evidence Act (1 of 1872), Sections 68, 69 & 90, Transfer of
Property Act (4 of 1882), Section 54 and Land Revenue Code; M.P. (20 -
of 1959), Section 117~ 30 years Old Document — Presumption — Sale
Deed is more than 30 years old and executants of the same and its
attesting witnesses are not alive — Principle of section 90 Evndence
Act s that if a document, 30 years old or more is produced from proper
custody and is on its face free from suspicion, Court may presume that

it has been duly executéd and attested but at the same time it is not

mandatory to draw such presumption, discretion is left with the Court
to raise presumption — Further held — Section 54 of the Act of 1954
does not contemplate the requirement of attestation of sale deed,

therefore in the present case, compliance of section 68 and 69 Evidence
Act is not mandatory - Revenue records (Mutation and Khasra
Panchsala) also proves that defendants'after purchasing the property
was in continuous possession of the same — Presumption of possession
u/8 117 of the Code of 1959 can also raised in favour of defendants —
Appellant/plaintiff failed to prove his title. over the disputed property —
No illegality in the imipugned Judgment —Appeal dlsmlssed [Ramcharan

-Vs. Damodar] ..1882

mm‘bﬁw(mrzw;v) grerd 68, 69 7 90, wwﬁrﬁwan‘aﬁw
(1882 BT 4), SIIT 54 TT o ¥IoIed WiRaL TH. (1959 BT 20), G 117 — 30 7y

- QT Tvarder — ggareer — faga faoka 30 9 YR @ 9o v @ Frwee

@ SuP AguATe wEftrr Shfde wd & - wew afifE Y gRr o @
fagia g 2 ¥ fy o geadw, it & 30 af ar sud aftrs T @ sfw
FIfReT @ wega e wmar @ 9 yoaT: Widw € g4 2, <Ay Sl
oY urdl ¥ & 3@ wEe v @ Frenfa @ aqunfe few T @ w®eg
odl W ¥ YW SwERem @ WEr eneue . @, 99HRen e} or
R ReR <marea @ T & — ant afPEiRT — 1054 3 Ay & awr
54 famy fadm & IqUIEE & ET IENE A Ped), gAfaT ada
THRoT A, arey At @ gR1 68 U9 69 FT AMUTAT IGE TE & —
Tord affdE (Eiaen vF @R g9EEen) H 98 Wiy o 5 wula
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Y T D YA TREETT &1 FiRax 999 U $sar 9T — 1959 @) Giar

Y URT 117 @ siaa, sfardt @ v ¥ ot ) Su™ReT # # W god

— afierefl/a ) fafa woia W aver @ ifRT ot ¥ fred @ —
m&iﬁ?rﬁvhﬁaﬁ#aﬁ!amﬂa :mharmﬁ\—rrl(?ma'mﬁ m*ﬂa?)
..1882

Evidence Act (1 of 1872), Section 90 — 30 years Old Document
— Presumption — Held —- When a document is or purports to be more
than 30 years old, if it be produced from proper custody, it may be
presumied that signature and every other part of such document which
purports to be in handwriting of any particular person, is in the person’s
handwriting and that it was duly executed and attested by the person
by whom it purposes to be executed and attested —It.is not necessary
that signatures of attesting witnesses or of the scribe be proved —In
the instant case, 30 yrs old documents produced from custody of
authorities who in their official capacity keep the record, they are as
‘good as public documents — Such decument can be read as evidence.
[Shri Banke Bihariji Bazar Vs. State of M.P.] - ...2205

. TR ATENTAT (1872 BT 1), ST 90 — 30 IV YR GedrdoT —
grETey - IHPEIRT — S 1@ TWRe 30 o ¥ afye qeEr @

. araffa 2, afy o Wl afer { UwE e T 2, 7w Suewem @

W qEd @ fF S WY W TN U9 UR® I 97T W e
fafire =ffm @ swaw ¥ sa1 aralfa 2, ot afm @ swew F @
aar 9% % T8 S9 ART g W% By /@ Preafa v vl @ Rras
g Froafea @ gwifr star arafife @ - we sewgs 9 5 9o
wrefrr I dwe 9 et S 9rfye fear s — A geR F, 9
witreiat 31 aftirar @ 30 3 QIR TEHEE vwge B W@ W ST
ATHIY Weran ¥ afdd ved 2, 97 9w ardfre s o @
~ I AW B ey mmmﬁlmma}ﬁzﬂ'ﬂvﬁmﬁ.
Ay. W) ..2205

Evidence Act (1 of 1 8 72), Section 105 — See Penal Code, 1860,
Section 302 & 84 [Ramcharan Yadav Vs, State of M. P} (DB)...*108

. IR R (1872 BT 1), VT 105 — ¥@ — Tve @f¥ar 1860,
VT 302 T 84 (=R 1< 4. 7.9, w1ww) (DB)...*108

- Evidence Act (1 of 1872), Section 112 & 114 - See — Constitution
~Article 227 [Badri Prasad Jharja Vs. Smt. Seeta Jharia) ...1824
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e ST (1872 BT 1), T 112 T 114 — 7@ — widemT —
a7 227 (@€Y warg wiRan fa ofrardht e i) ...1824

~ Evidence Act (1-of 1872), Section 134 Hostile thness Held
—In the instant case, some witnesses turned hostile but it is not proper
to reject the whole prosecution case on that ground — Section 134 of
Evidence Act requires no particular number of witnesses to prove the
case— Conviction can be based on sole testimony of reliable witness.
[Sangram Vs. State of M.P.] ...2243

e AR (1872 T °1), €T 134 — werelet wreft — atafaiRa
— adur THRT F, P wEior ggeldl e T Uy 99 AR WY Aqof
AR YT B IEfeR ST siua @ @ — wis aftrEm oY ey
134 B IATAR TIPIOT B! WIfew o= @ Forg wmefiror =% <1 faflire W
anifera €Y @ — <ufufy, faeawdy wieh 3 voar wRws T ImeRa
& wadl ¥ (Fum fa A9, xea) w2243

5 Evidence Act (1 of 1872), Section 134 — See — Prevention of
Food Adulteration Act, 1954, Sections 13(2), 1 6(1)(A)i) & 20(1)
[Manohar Vs. State of M.P.] - ) . ..2000

WW(1872W1)W134—6’@‘ Wsmﬁwvr_
frareor aferfaas, 1954, STOC 13(2), 16(1)(;r)(') 7 20 (1) (TeR A\
) , +..2000

Excise Act, M.P. (2 of 1915), Sections 34(1 ), 61(1) & (2) —
lemmon for Prosecution — Special Sanction — Quashment — On
18.10. 2011, offence registered against petitioners u/S 34(1) of the Act
of 1915 and on 11.10.2012 challan was filed and accordingly Court took
cognizance - Petitioner filed preliminary objection u/S 61(2) of theAct
which was dismissed — Challenge to — Held — As per Section 61(1) and
(2) of the Act of 1915, prosecution must be instituted within a period of
six.months from the date on which offence is alleged to have been
committed or after the said period with the special sanction of State
Government otherwise no Judicial Magistrate shall take cognizance
as the same is not permissible under the Act— Such compliance.is
mandatory — Criminal Case pending against petitioners is quashed —"
Application allowed. [Ramesh Tiwari Vs.-State of M.P.] . .. %109

' aﬁ?ﬂ#aﬁﬁw 74 (1915 PT 2), IRTY 34(1), 51(1) 7 (2) —sraterT
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2q TR — ARl Tt — FfrasE- RRATE 18.10.2011 W AT B Frog
1915 & arffrmE B e 34(1) @ siwfa sy vofleg Rrar Tar g feie
11.10.2012 B AT Yo FoaT AT o7 OF ARER ST 3 wae fr
— I A affrm 9 arr e1(2) @ siwfa TR sy wwga Rear AR
) mﬁwﬁmwm—ﬁgﬁ—mﬁrﬁaﬁa-mﬁﬂmwwaﬁmmm
W (2) ¥ agur Afiee ww AR w9 SR eiia fhur s aRrea
t‘.ﬁsmﬁmﬁrﬁtﬂmmwmaﬁﬁﬁqﬁﬁgﬂ@mmﬁr
a%mwmaﬁmmaﬂ%qmqﬁgmmﬁemqﬁm
&ﬁﬁsmﬁm.ﬁahTMWmﬁwﬁ%:Qmaﬁmmmé*
W*ﬁwﬁﬁamﬁwmmﬁ@%ﬂﬁmw—aﬁEW|

- (v et fa. @y, =) - . . *109 -

‘Exci.s'e Act, M.P. (2 of 1915), Section 34(2) — See — Criminal
Procedure Code, 1973, Section 437(6) [Ishwar Prasad Vs. State of M.P.)

...1756

‘ armm?@fbﬁww TH. (1915 BT 2), a7 34(2) — @G = Tve FhHrar
WIeTT, 1973, €T 437(6) (SR wE . 7y, www) «-1756
" ExciseAct, M.P. (2 of 1915), Section 61(1) & (2) - See— Criminal
Practice [Ramesh Tiwari Vs, State of M.P.) ...*109
' ATFTE AR AW (1915 BT 2), @7 61(1) T (2) — P& —
Ps% ggfy (B fard A 7y o=) . «.*109

: Food Safety and Standard Act, (34 of 2006), Sections
3(ZF)(A)(i), 26(1)(2)(ii), 36(3)(e), 52 & 58, Food Safety and Standards
Rules, 2011, Rule 1(3), 2 & 4 and Packaging and Labelling
Regulations, 2011, Regulation 2.3(1)(5) — Sanction Jor Prosecution -
Grounds — Samples of “Sunfeast Yippee Noodles” sent for testing —
Report declared the samples to be misbranded on the ground that
mentioning of “No MSG Added” in packaging is misleading as per
Regulations — Sanetion was granted and complaint was got registered
before Court — Challenge to — Held — Report reveals that no MSG
content was detécted in samples — Deéclaration of “No MSG Added”
was rightly made which cannot be held to be misleading, filse or
deceptive — Circular of FSSAI also states that prosecution could be
launched when label states “No MSG Added” and MSG is found in
impugned food stuff — Petitioner has not prima facie violated any
provisions of the Act or the Regulations — Further held — While granting

‘=)
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sanction, authority is required to aiipljr mind while 'reaching to
conclusion — Impugnéd order of sanction and prosecution launched
against petitioner quashed — Petition allowed [ITC Ltd. Vs. State of

M.PJ : 1814 .

Qrer qear Jiv araE slféﬁ?m,. (2006 #T 34), -am;? (e vw)(g)(i),
26(1)(2)Gi) 36(3)(F). 52 7 58 @rer gvar IV FAE 7AW, 2011, A

1(3) 2 7 4 VT 9BR7T vT daterw Rfagm zo11, RfSwsT 2.3(1)5E)-

FhraT &g A — g — aerR ofl [eea 3 TR v g
AN @ — yfEgT I AT B 39 e ) e evarar wifya fean
2 5 tofiT ¥ P o 9 @1 Iw v Rt @
-ﬁmmwé—wmumaﬁm‘amwa%maqﬁmum
- T T e — W gt — affEiRT - afideT w uwe T @
T ¥ g A ywst. garef @ g w or — ad woews ad

# mivom i vy @ N uF off R 5 ome, frear a1 ydEe

aRrfrenfa € fear o wadr — UH.N.TH.LaE. &7 uRuA a7 Y afdfa
oear & 5 afres arew 5 o asar @ W9 d9d g affa axar 2
fr ~pid Tagael T 91 snafy wre geref 4 e ). g S
2 — el v eun AffEE I fafteEt @ sudat o S ewu
T fear @ — amt afifEiRa — A5l gT@ v W, iR g™
frpd X gga ¥ uwe Alass 1 9w e s it @ — AN@
-mm&%ﬁamﬁwuuﬁﬁﬁmmqﬁmwaﬁﬁﬁmm&a
— gifger A9 (A fa. fa 7y =) ..1814

. Food Safety and Standards Rules, 2011, Rule 1(3), 2 & 4 — See
- Food Safety and Standard Act, 2006, Sections 3(ZF)(A)(i),
26(1)(2)(id), 36(3)(e), 52 & 58 [ITC Ltd. Vs. State of M.P.]  ...1814

@y gt JiT aTE e, 2011, fram 1(3) 2 74 — & — @rE
qar v mrE Sffram, zoo6, gray s(ds yENT)6) 25{1)(2){':)
36(3)(%). 52 T 58 (3.1 f%-r fa. 7.9, 359) . ..1814

Foreign Liquor ‘Rules, M.P, 1996, Rule 19(2) — Amendment —
Prospective or Retrospective — Held — Amendment in Statute or Rules is
prospective unless it is specifically made retrospective, however
amendment in respect of procedure is retrospective —In the instant case,
license granted to petitioner in 2009-10 and Rule 19(2) was amended on
29,03.2011 — Rule of penalty is not a matier of procedure, it deals w1th
substantive rights of parties therefore Rules applicable during the relevant

o~
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license year would determine the rights and liabilities of such licensee —
Amendment will apply to license granted thereafter and not in respect of
license granted earlier ~ Amendment carried out on 29.03.2011 liberalizing
the amount of penalty will operate prospective only. [State of MLP. Vs.
* M/s. Pernod Ricard India (P) Ltd.] - {DB)...1805.

. FRe afeer P, 7.9, 1996, FRAT 19(2) —aeneT — wfasest a1
qaet — afiEiRa — orF s el ¥ dates afrees 2, &9
7 % a7 faffde v @ qaasl 78 = 8, gy ofsar @ a9
§ wutas qoaet & — gduE usver A, A S 2009-10 A FIAa
we™ 91 ¥ vd fram 19(2) fa=1® 29.03.2011 H guiftra gam o — wmfa

&1 P ufsar &1 Amrar 7Y 2. a7 wmed @ A aftert 9 weftr

2 gufay gawa agafa of @ <Stwm ang s, 0 agaieard @
aftery w9 <@l &1 JqERYT S —~ WIEE oI $SF B T3
arqsifta wx A B aen 9 fy qd A yew Y 1 agEfa & waw {
—Tmia # i & ST wxd gy, e 29.03.2011 @ fRA wAT
Heitas S wfvsas) wu 9 yard) g (A9, e fAL 3 oxErs Rard
ghyar (1) for) . (DB)...1805

Forest Act (16 of 1927), Section 26 & 41 — See — Van Upaj
Vyapar (Vinivaman) Adhiniyam, M.P., 1969, Section 5 & 15 [State of:

M.P. Vs. Smt. Kallo Bai] ) (SC)...2063

F7 AT (1927 BT 16). ST 26 41 — 2@ — T7 IGT @I
(Rfras) affras, 47, 1969, grer 5 7 15 (A4, woq 3. siwdt fea
q7d) .+ (SC)...2063

ForestAct (i 6 of 1927), Section 52 — See — Criminal Procedure
Code, 1973, Section 451 & 457 [Jakir Khan Vs. State of M.P.] ...1747

T AR (1927 T 16) AT 52 — R@ — TUE HHAT AR
1973, €T 451 T 457 (WfeX @A 4. 7.9, 3T9) S 1747

Gas Cylinder Rules, 1981, Rule 2(xxv) — See — Electricity Act,
2003, Sectmn 62(3) [Shiveo L P.G. Bottling Co. Vs. M.P. Electrlclty
Board] . L*113

© . 3 Refersv A 1981, ﬁavz(vxv) 3G — g IfEfvam, 2003,
wszﬁ)ﬂﬁaaﬁ_t{ad’tﬁﬁ FrefdT . fa. . gafeie ad).... 113

General Clauses Act (10 of 1897), Section 27 - See— Negotiable
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InstmmemsAct, 1881, Section 138(b) & (c) [Poojan Tradmg Co {M/s.)
Vs. M/s. Betul Oils & Floors Litd.] ...2290

meﬁav(mwwm) g 27 — 3@ — GBI
ferera siferfraw, 1881, m?nss(#f) 7 (@) (qu= T &, @) fa % dqw |
Figa yvs ward fer) L ..a2290

Hindu Adoptions and Maintenan"ce Act (78 of 1956), Section
12(b) — Effect of Adoption — Appellants challenging the concurrent
findings of civil & appellate Court —Suit filed by plaintiff is decreed on
the ground that he was taken in adoption at the age of 10-11 years but
his right on the ancestral property has not come to an end — Held — -
Suit filed by plaintiff is for partition ~ Share of a coparcener in undivided
. property is fluctuating share which keeps on varying with addition and
extinct of members of coparcenery — Share is crystallized when property
is partitioned.— Therefore, till partition takes place the ancestral
property cannot be said to have vested in coparcener — Property which .
stands vested in the adopted child before adoption continues to be
vested in him w/S 12 (b) — Resi)ondent no. 01 being a member of
Coparcenery having undivided share in coparcenery before the adoption
— Properties of the Coparcenery of the natural father did not vest in
him and are not protected u/S 12(b) — Respondent no. 1 not. entitled to
partition of ancestral property after his adoption — Appeal allowed —
Judgment and decree set aside. [Ranchhod Vs. Ramchandra] ...1718

g waw v aRor-yiwer sfefaE, (1956 T 78), €T 12(d1) —
g gEvT o7 vg — afiareffor g faftw @ adeh e @
guad] frseef & gAld - I gRT U e S 39 AR W femi
farar w5 10~11 9 # oy ' SR TwE faAr T w®= AqF wafa
R 9UFT AR A T gar @ — affeiRe — 9 gRn ywga 9|
faree @ fag 2 — afafg wofa o Weaiiys & §Y ucai—qedar AT
2 <t ¥ eyt @ wewl @ 959 uqd Faifa 19 @ wer gRaffa
#iar e @ — v fAfdea wu Rt wY A F S Wola e @ -
gufrg, we a fraoe T8 @ W 2, iz dufa weaifys ¥ fala
T T W wEd — Aol W fr Tww. 7E qd < wae ¥ iy
2 € o 12(d) @ Awfa sl fifea e o <@ — il %1 B
, mﬂﬁmmﬁ#%mﬁmumﬁqjmﬁm
Ceier @ — duffe R @ e 3 guftaar s Pifea wd oft wer
m1z(ﬂ)$aﬂa_g@aw§—uaaﬁ$1w$'ﬁ|$=:gvr$‘
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grar qe wufid @ famem @ frg sear T € — afie o — fei
g fes) aura | (omels fA ER) : ...1718

Hindu Marriage Act (25 of 1955), Section 5 — See — Criminal
Procedure Code, 1973, Section 125 [Munm Devi (Smt )} Vs. Pritam Smgh
Goyal] .*106

feg ﬁwsrfé?ﬁw(fgss T 25), ST 5 — 7@ — TUS HiHAr
gRar 1973, arvr 125 (=hedl (sheeht) 4. oew Rig wigw)  ...*106

Income Tax Act (43 of 1961), Section 263 — Suo Motu Power of
Revision of Assessment — Appellant filed return whereby he was
assessed to tax — Later respondent issued notice proposing to invoke
stto motu power of revision of assessment on the ground that order of
assessment was erroneous and prejudicial to interest of revenue —
Appellant filed appeal before Tribunal whereby the same was dismissed
— Challenge to — Held — Assessing Officer though recorded in note
sheet that reply of appellant is not satisfactory and did not explain all
facts, even then, no enquiry was conducted by him and he accepted the
‘claim of assessee — Tribunal rightly concluded that there was no enquiry
conducted nor there was any application of mind by the Assessing
Officer — No substantial question of law arising for adjudication in view
of the fact of lack of proper enquiry by Assessing Officer — Appeal
dismissed. [Nagal Garment Industries Pvt. Ltd. (M/s.) Vs.
Commissioner of Income Tax-I] (DB)...2011

FIBY IRTT (1961 BT 43) ST 263 —(vEneer & yAGET B
v wfo- adeneft 3 faaeh vega @t et guwT 3w 2q Pl i
T — g ¥, gereff Y 3w amER W |@ien @ fefer @ grtee # gt
T FaET TG $3d gy At W frar fr fefor sma gfeqe! g
o @ Ra @ vfaga ar — e 3 st @ wwE afld TR B}
R wifRer far T o7 — & gk — afifeife — el el aterd
3 frupfi—va ¥ afifafea R fr adareff &1 sae . waaese T8 2 dl
Tl weat = e T B, 99 W S §RT BIY Wig wared e 31 TR
For S PR 1 T@ar wer frn — st ¥ sk W @ frsifa
fipar 5 Pl st/ g/ &Y W9 Yafad 6 3t 12 7 € JRass &
FE wahr fear T o — Frafor afer g St Wi @ 9vE & a2
aﬁqﬁaqawﬁgqmmﬁvmé@ﬁﬁmaﬁs‘mﬁmwﬁm
— onfrer @R | (ATTel T gewie wifa (1) . sfe atw ged
2aa-1) . ‘ (DB)...2011
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Income Tax Act (43 of 1961),. Section 264 — Revision -
Maintainability — Deposit of Rs. 16,31,700 in. petitioner’s saving
account — Notice issued — Ex-parte assessment done and recovery

" proceeding initiated — Petitioner filed revision u/S 264 of the Act of
1961 which was dismissed — Challenge to — Held — Despite several
opportunities, petitioner did not avail any opportunity to account for
the said deposit — Notice to pay penalty was also issued which was
also not availed by him — It is only when penalty orderwas passed and
recovery proceeding started, revision was filed — Authority has passed
a reasoned order considering the law laid down by the Apex Court,
cannot be said to be a cryptic order — Revision rightly dismissed —
Petitioner himself invited such troubles by not respondlng to the notices -
issued to him by the Assessing Officer — No merit i in petition and is
dismissed. [Rohit Agrawal Vs. The Principal Commlssmner of Income
Tax-1I] (DB)...1857

STIHY FRIFRT (1961 BT 43), &RT 264 —T0E0 — qiaofigar —
it & g9a @t 4 ®. 16,31,700 B o1 AN — Afew W fear wm —
o ueiy fafvor fea @ ity auEh @) srfaE e @) a0 - 9 2
1961 & affrga &) a1 264 @ Fawww AR yEga fea o wRe
* frar 1y — St -gatd - sfifEiR -~ oF sawst @ TEsg; = 3 e
SaRIRT 8g o 29 & fadl aaur @1 g 9E for —wmRa @ g
&1 wifed Tt sl frar T o, gt H vwe g @ T ferar Tr —
YET B BIe a9 FeW fHAr T ww i sraw wRka far war o
v Tl 3 FRfaE aRA A TF off — g 3 "al =R gN
ﬂwﬁaﬁfﬁaﬁﬁﬁﬂﬁaﬁgwwm&wwﬁamﬁm
AR T T o GPAT — LAY Shud U ¥ wiiRe — ared 7 Prafron
A ERT 99 W fed T Aifew &1 ware T W) @y vl Ry
o P a @ - Wgﬁﬁﬁ%ﬁ?@@fﬁﬁﬁﬂﬁl(ﬁﬁamﬁ
% fifrata sheR mtﬁmé'ﬂru) _ (DB)...1857

Income Tax (Certificate Proceedings) Rules, 1962, Rules 60,

61, 62 & 63 — Recovery of Decreetal Amount — Absolute Sale -
Maintdinability of Petition — Locus — Held — Rule 63(1) provides that
where no application is made for setting aside the sale or where such:
an application is made and is disallowed, the Tax Recovery Officer -
shall, if full amount of purchase money has been paid, make an order
i confi'rming the sale to be absolute — In the instant case, judgment debtor
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has not filed any objection to set aside the sale, thus petitioner (auction
purchaser) hasa right accrued in his favour — Petitioner has the locus
to challenge the impugned order — Petition maintainable. [Dinesh
Agarwal & Associates (M/s.) Vs. Pawan Kumar Jain]  (DB)...2142

IrrEY (FTIA FEAIRTr) T 1962 AW 60, 61, 62 T 63 —
R#la afr @1 oyt — yof Rwy ~ wifyer @7 wyofigar — afer —
© afifeiRa — P e3(1) g SudfE wxar @ 5 ot Rmg e e o
¥ BI¥ AT wRga T fear man @ a4r wet $er onde wegw fear
@I SRATER foan 1 ), R Rl s A wa o @ Wl afr e
T oY faar @ 2, fwa @ f 89 9 e o @1 ety BT —
adarT g #, Froffa 7ot 2 fwar =t surer oot 2g BIY amefa wwga
E W, ek A e Fay) B ua F afeR s e & — ard
% U JENG RY B gAY 3 o after & — wher g @S

Fuard Yoe wEifew () fA. vav waR o) (DB)... 2142 -

Industrial Disputes Act (14 of 194 7), Section 2-A & 10 —
Limitation — Employee retired on 06,07.12 — After 4 years, in 2016, he
filed application u/S 10 of the Act 0f 1947 challenging his superannuation

~Additional Labour Commissionerreferred the dispute to Labour Court i

— Challenge to — Held - Workman in case of discharge, dismissal,
retrenchment or otherwise termination of service can directly approach
_ the Labour Court/Tribunal without affecting his rights u/S 10 of the
Act—Further held — Section 2-A(3) provides period of limitation only
for application u/S 2-A(2) and not for Section 2-A(1) — Present case
falls u/S 2-A(1) and is deemed to be an Industrial dispute — Workman
can seek reference without any period of limitation — Even otherwise,
appropriate government while exercising powers u/S 10 of the Act is
not required to adjudicate the dispute, it is for the Labour Court and
tribunal to decide the same — Petition dismissed. [Mahindra Two
Wheelers Vs. State of M.P.] : " ..1865

aleifre Rare it (1947 &1 14) arer 2—v 7 10 —gfeiar —
FHAN 06.07.12 B GAfEE g —~ 4 9 v, 2016 ¥ W armd
Fftaffar &t gAY A TY 1947 & ARPrw A a7 10 B AT w@ET
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— °RT 2-Y(3), mmz—q(z)ﬁmmmﬂéqqﬁmaﬁmﬁ
IUElE wedt € @R 9 % uRT 2—¢(1) 8Q — 9dEN WoNw g1 2-Y{1) B -
Faeia omar € s oteifire faare A omar @ — Pder, afdar R

aafr @ e Brder o goar @ — s #), ARy @ g 10 @ Fara
it B Ta@T axd 9, Wfaa WReER i [ o1 wateia s
aiftg W 2, 9w @ fafivey g9 <rwray @ st $ wer @ -
urf%ﬁﬁmﬁﬁrl (Wf%ma?bﬁaﬁﬁ Y. RT5Y) ’ ...1865

Interpretation of Statute - Protection of Women fram Domestic
Violence Act (43 of 2005) — Aims and Objects - Act of 2005 is essentially
a remedial statute and it is trite law that a remedial statute needs to be
interpreted liberally to promote the beneficial object behind it and any
interpretation which may defeat its object necessarily needs to be
eschewed. [Manoj Pillai Vs. Smt. Prasita Manoj Pillai] ...1736

FrT @1 FdaT — e ar & afgerei” a1 weawr. i
(2005 BT 43) — T T TILTT — 2005 BT AR A9qS w9 @ (@
SEN. S & g gw ofief faftr 2 5w 9w e @ i @
ATHE SR B 9gET S BY, SUST SaRAIq@d FrEdET A B
ATaIHAT 2 T VAT BE P o o9e 92 B Awa S awdr
2 @ W BU A R e B wewa ¢ (@Y Ry fa s vl
T ﬁlﬁlﬁ) . «.1736

Juvenile Justice (Care and Protection of, Children) Act (56 of
2000) (now Repealed), Section 7-A and Juvenile Justice (Care and
Protection of Children) Act, 2015 (2 of 2016), Section 94 & 111 —
Determiriation of Age — Procedure — In the trial Court, Special Judge
got conducted ossification test and held that age of accused on the
date of occurrence was above 18 years and thus trial would be held
under provisions of Cr.P.C. — Challenge to — Held — Impugned order
was passed in March 2016 whereas new Act came into force in January
2016 — According to Section 94 of new Act of 2015, Court of Sessions.
had no power to determine the age of accused and this power is granted
only to the Juvenile Board constituted under the Act - It was incumbent
for Special Judge to follow provisions of Section 94 of the new Act —~
Impugned order not in accordance with new Act and is set-aside —
Application allowed. [Indrasmgh Vs. State of MLP.] ; *92 '
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(&9 fefira), arer 7-v v9 femv =g (srasl a1 dave glv wvervr)
T4, 2015 (2016 FT 2), T 94 T 111 — 7Y BT frerfeor — whrar —
frary =rarea 7, frty <l 3 aler faera g wafaa fear
T AffEiRa 5T 7% gea faars & afgs 9 ey 18 o @ aftrs
of v gufay faurer gvs wfsar Witar @ Susal @ aova afafeiRa
foar st —~ & gt — afifefRa — @rd, 2018 % aneifim amdw

uifa fear ar o wefe a1 aftfas w9ed), 2016 @ gomd ¥ a4 -

2015 3 T4 FRAPRE B GRT 94 B ATAR, WA AATAT B ARRTT A
aryg &1 fraivr o33 o1 $i ufm 78 off v 3w wfaw daa afifam
& g=afa wfea 4 7 feaix 91 o g5M 91 U @ — T afrfrer 9
HRT 94 & QUGE] ST qraT HT faoy el 3 Ry afad o —
smafia sRw T afyfrm 3 apar T8 gun gufay aura - AT
o1 (Fefhe fa. 19, w=a) . v *92

Juvenile Justice (Care and Protection of Children) Act, 2015
(2 of 2016), Section 94 & 111 — See — Juvenile Justice (Care and
Protection of Children) Act, 2000 (now Repealed), Section 7-A
[Indrasingh Vs. State of M.P.] T e ¥92

femiv =g (arest #7 ava it avavr) aferfry, 2015 (2016
FT 2), GIT 94 T 111 — F& — [Fenv =y (arerw! #1 Jave Fiv Wavr)
FRIFr, 2000 (w19 Frfa), arr 7-v (Faiis B wy. o) %92

, -LandAcqms:tmn Act (1 of 1894), Section 18 —querence fo Court
. for Enhancement — Limitation — Revision against dismissal of application

u/S 18 of the Act of 1894 by Land Acquisition Officer — Held — Award was
" passed on 31.01.2001 which was subsequently amended on 23.01.2003
and was finally approved on 25.01.2003 — Application w/S 18 of the Act
was filed by.applicant on 09.06.2003, is well within limitation as filed within
6 months from date of knowledge of award — Respondent directed to refer
the matter to Reference Court for adjudication — Revision allowed. -
[Manulal Vs. State of M.P.] - *117

P a7 Ifefran (1894 @7 1), svmm—gf%'a‘gwaf
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Land Acquisition Act (1 of 1894),;" Section 18 — . See — Town
Improvement Trust Act, (M.P.) 1960, Section 72(2) [Arvind Kumar Jain
Vs. State of ML.P.] (DB)...1623

qﬁraﬁfvafﬂﬁw(mu BT 1) GRT 18 — VG — TV GEOI© ey
AT, (A7) 1960, %7 72(2) (efa= HAR <9 177, ¥9) (DB)...1623

Land Acquisition Act (1 of 1 894), Section 18 and Right to Fair
Compensation and T ransparency in Land Acquisition, Rehabilitation -
and Resettlement Act, (30 of 2013), Section 24(2) — Compensation — .
Enhancement — Applicability of Act of 2013 — Ground - Vide
notification dated 02.12.2011, Iand of appellants were acquired — On
30.09.2013, Land Acqmsmon Officer passed-an award — During this
period Act of 2013 was introduced which came into force on 01.01.2014
—Appellants filed reference apphcatlon before the Dlstrlct Judge for
enhancement of compensation as per the provisions of Act 0f 2013 —
Reference was dismissed — Challenge to— Held — Till 01.01. 2014, when
Act of 2013 came into force, compensation was neither paid to the
account of beneficiaries nor was deposited in Court and in such

' circumstances, appellants are entitled to receive compensation as per

the provisions of the Act 0f 2013 — Matters remanded back to District
Judge to pass fresh award calculating: quantum of compensation as per
provisions of Act of 2013 — Appeals allowed [Mayaram Vs. State of
M.P] . C . *105

Ty o7 ey (1394 7 1) g7 18 ¥F Y v, ng?Ff
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gt ~ sfafEiRa — RAF 01.01.2014 9%, W9 2013 T SferFra" FAG
¥ amar, whER o1 9 A frafterat ¢ et ¥ grar fe T o wiv
q & =rared ¥ et fear Tar o wer U uRfRerfmt ¥, ardrameffirer
2013 @ SRIPRAT @ SusE) B SFTUR YRS 9T IRA B TPER € —
AT, 2013 @ AR @ SudEl @ ITER FfASR B A0 BTV
mﬁngéﬁﬁﬁumﬂamﬁﬁqmmsﬁwaﬁuﬁrdmm
T — i weRt (AR A A, o) .. *105

Land Acquisition Act (1 of 1894), Section 41 and Rehabilitation
Policy 2002, Clause 29(1) — Land acquired by the company — Displaced
persons, R-2 to R-6 are deaf and dumb - Held — As per Section 41 of the
Act, itis mandatory to provide pension to those persons who attained age
of 60 years or above, employment to oustees looking to their eligibility
criteria, plots to oustees in rehabilitation colony etc—In the instant case,
Coliector allotted plot, ordered to pay lumpsum amount of 1.5 lac as well
as pension also, but no order for employment was made as per Section 41
of the Act of 1894 and Clause 29(1) of the Policy of 2002 — Respondent
directed to provide employment in appellant company to any one of
Respondents 4 to 6 as per their eligibility — Further held — If posts are not
available, appellant should create postlooking to their eligibility — Order
passed by.Collector and Commissioner is set aside — Matter remanded
back to Collector — Appeal allowed. [Hindalco Industries Ltd. (M/s.) Vs.
State of MLP.] (DB)...1799

a7y aofq AT (1894 BT 1), &R 41 §9 gl Hifa 200z,
avg 29(1) — wEN gRT M aftfa @ ¥ - W ¥ ged T =fw,
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2 _ gdam uewwl ¥, wagex 3 Es aEfed Y15 A W B
| T i @ -y e @ #} quae @1 ARy fear, Ty 1894
3 sferfray 9 ST 41 U9 2002 97 AR B @S 29(1) B ATIAR WSAIR
3 R B arky o fear mar o — yeaaelf & ffiwa fear mn fe
e yeeffor 4 @ 6 ¥ A foull to B ST g @ AgER e
F A VR T B — At afReifRa — afk ug suasr € 2 @
afreieff &1 STH UEA $) 2Ed g3 us gRaa F ARy — s
qeIT ATE STV WIRG AT ARG — Aren Bagex o g fiw — anfa
e | (Rsrew! sewdiw fa. (@) fa. A9, w<3) (DB)...1799
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" Land Revenue Code, M.P. (20 of 1959), Section 117 — See —
Evidence Act, 1 872, Sections 68, 69 & 90 [Ramcharan Vs. Damodar]
' : . ' ...1882

q vIeeT GiEal, IA (1959 BT z0), rer 11} - 36 - o

Fferfr, 1872, Grre’ 68, 69 7 90 (EROT 3. TMiER) ...1882

Land Revenue Code, M.P. (20 of 1 959); Section 178 ~ See —

~ Civil Procedure Code, 1908, Section 10 [Chinda Bai @ Baku Bai Vs.

Govindrao] ' .. *88

q ovg Giear, 121(1959 &7 20), &GIT 178 — @@ — Ryfaa alrar
wiear, 1908, &rer 10 (51 A 99 T, wrd A1 M) ...*88

- Limitation Act (36 of 1963), Section 5 & 14 — Condonation of
Delay — Suit for arrears of rent and eviction decreed in favour of
respondents/plaintiffs — Appellant/defendant filed appeal whereby
appellate Court dismissed the same as time barred — Second Appeal —
Held — There is delay of three days — Judgment and decree passed on

28.04.16, appellant got information from lawyer on 25.05.16, he made -

application for certified copy on 30.05.16 just after 5 days from date of
knowledge and received the copy on21.06.16—No inordinate and deliberate
undue delay in making application by the appellant — Application for
certified copy and delivery of the same was done through counsel and not
by him personally — Appellant living in a remote area and certainly it was
not possible to get day to day information from his counsel—Appeal allowed

— Matter remitted back to lower Appellate Court for deciding the first

appeal on merits, treating the same to be within limitation. [Ram Sewak
Prajapati Vs. Shiv Kumar Yadav] ) "o ...1875

TREIT ST (1963 &7 36), 6’7 5 T 14 —fawe & Rry ot -
A BT IHET IAT d5@eh 8 a1e, vFAT T /aEnr @ um 7 R
Foam mar — apdtameff / uferardt % arfiar uwpe. @ AR o R 8 @
BT el e g1 e fear war ~ R sl — afREiRa
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T, Riw 25.05.2016 B afienelf @t aftETr / A ww g2, se
wEE e B Ry /@ fe g R 9w e 30.05.2016 @,
it gfifaf & faw sndes uvga feam a@wn RWis 21.06.2016 B
uﬁrﬁlﬁ.umaﬁ—mﬁmmuﬂaaﬂ##‘mmw
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7 IRETT afawT @ Aega @ Ay or 9o 7 f5 afyerd w9
Sud EIT — ardramell ey &% ¥ ¥§ @ # 9o fifYaw we | ewe fag
oo AftraET R AET AEER UTE S WHa A o — afi| qSR -
aret Frag andieh =graTe &, Sad @ aRWE @ Haw A ge, v
athaaﬁgw—aiﬁa%wwﬁﬁwaﬂ#éqqm&ﬂmwr
@M Qaw gwmiy 1. REgar 959) \ ...1875

Limitation Act (36 of 1963), Section 5 & 14 — Non-Diligence —
Sufficient Cause — Held — Non-diligence during the period of time taken
regarding making application for obtaining certified copy and not receiving
the same on the date when he was asked to receive the certified copy
cannot be grounds to reject application u/8 5 of the Act of 1963 - Apex
Court held that if such persons residing in remote areas, it constitutes
‘sufficient cause’ for condoning delay and a lenient view ought to have:
", been taken.[Ram Sewak Prajapati Vs. Shiv Kumar Yadav] ...1875

: qﬁ?ﬂﬂrsm?iﬁwv(mssaﬂss),amsa'm~m—wfﬁ
e —aRifraiRa — gari wRfafy ura ev 2 AT IRE F
2 wag ¥ o 7 WAy I afer @ <N ravuRar qe Sad B 99 fafy
oz yTed S AT W e w9 g8 garttre, wfafafy are RS B per
off, 1963 @ SRR B GRT 5 B Fadw AATT IFNP T vF AR
T8 B ued — walwa e ¥ affeiRa fear € {5 Ity tw wf
iwﬁaﬁﬁamaﬂ@é'.ﬁwﬁﬁawma%m'qﬁwm'
Rrftfq @aT € e s SarR gRewIvT eI ST A1y o | (W 49%
gomufy fa. REgar aEa) ...1875

Micro and Small Enterprises Facilitation Council Rules, M.P.,
2006, Rule 5 and Arbitration and Conciliation Act (26 of 1996), Section
36 — Validity and Choice of Remedies — Held — Providing of plural
remedies is valid when two or more remedies are available to a'person
even if inconsistent — It is for the person to elect one of them — There
is no question of repugnancy in providing such remedy. [Power
Machines India Ltd. Vs. State of M.P.] (8C)...2043

w7 v g verT gRur aRSg AR, 9E., 2006, A 5 T AR
v gaIw AT (1996 BT 26), €I%T 36 — ST P AT ¥7 6
— afafEiRa — ot SUER Saf Ho Rftme @ S @l 3t W
Fftre STAR Sues 2, A Swe @ 99 W - A% Af| ) 2 5 9w e
A ¢F BT I R — S99 STAR WU F ¥ wRIgw o1 Big 9w Wi
(afaR we=y SR . f1 s, wow) (SC)...2043
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Micro and Small Enterprises Facilitation Council Rules, M.P.,
2006, Rule 5, Micro, Small and Medium Enterprises Development A ct
(27 of 2006), Section 30 & 18 and Arbitration and Conciliation Act
(26 of 1996), Section 34 & 36 — Recovery of Award Amount as Arrears
of Land Revenue — Petition before High Court to declare Rule 5 of
Rules of 2006 as Ultra Vires dismissed —Challenge to — Held — Once
arbitral award is passed, it was expected to appellants to honour it
‘after lapse of time u/S 34 of the Act of 1996 — Rule 5 intends to simplify
the procedure of execution which is not discriminatory, harsh or drastic
and prejudicial to appellants but is quite a reasonable procedure and
being a remedial provision is ancillary — Rule 5 provides an additional
speedier remedy to carry out the objective of Act 0f 2006 — Framing of.
such Rule by State Government does not reveal that authority has
been exceeded or the scope of Act has been widened — Object of
provision is to_ensure recovery — Rule 5§ has been rightly enacted to
ensure that small, micro and medium industries do not suffer— Rule 5
cannot be held to be ultra vires — Appeal dismissed. [Power Machines
India Ltd. Vs. State of M.P.] : (SC)...2043

&7 YT e Owd qleur aReg [47w, 7.9., 2006, (497 5, eH, @y
"Fiv T GEH [T, SRR (2006 BT 27), ST 30 T 18 T qreyvery
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F gAtdt — ARy - @ IR we qurem @ ok fear T 2,
1996 & IR ¥ aRT 34 B Fadd @ ATE@ BT B uvEm
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WRE T Al #Rar € W 5 Agwmayel, seiv gt v v
afrereffor W gRrme g SIER T T @ afve wreY giwme
ufear @ e SvEReT SudH §Y @ T st € — frw 5, 2006
@ Aftfrm @ IgRAW B @ F B Y ve afiRe @Ra R @
- U WFR §RT S M RRfa far s g vee T8 avar 0
iR &1 sifvees fear war € a1 aftifra @ =nftg @1 faa frar
TR - SUEH BT IFA e B YhRAEa w1 2 — Frew s Y sho
w0 ¥ sftrfrfia frar a2, aw ghiftea @< @ fav f5 o, e o
T ST @ e 7 us — e 5 o aftrewrdia 9@ swwrar o
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Micro, Small and Medium Enterprises Development Act (27 of

2006), Section 30 & 18 — See — Micro and Small Enterprises
" Facilitation Council Rules, M.P,, 2006, Rule 5 [Power Machines India
Ltd. Vs. State of M.P.] (8C)...2043

e, o IV Fegw Ged [E19 Iy (2006 FT-27), GRT 30 T
18 — ?@ — qer v7 @y guA qieer yRyg faa, 79, 2006, [ 5
(afax wefg gfear fa. f4. 7.y, =) _ (SC)...2043

Mohammedan Law, Clause 311 & 312 ~ See — Muslim Women
(Protection of Rights on Divorce) Act, 1986, Section 3 [Syed Parvez
AliVs, Smt. NahllaAkhtar] ..1776

FReT 3T, &g 311 7 312 — 3@ — gﬁﬁvv—:ﬁ(ﬁamﬁw‘a'w
IfermTY Teersr) s, 1986, grer 3 (Qwus Raw sl fa. s fgen
IER) - ..1776

Motor Vehicles Act (59 of 1988), Section 166 & 173 — Disability
— Compensation — Quantum — In an accident, appellant was severly
- injured and during treatment, his left leg was amputated fromi thigh

portion — As per doctor certificate, he sustained 90% permanent. ‘

-disability - MACT recorded 60% permanent disability and holding his

" . income to be Rs. 15000 p.a. and applying multiplier of 18, awarded

total amount of Rs. 2,75,000 where Rs. 60,000 was awarded for artificial
limb — In appeal, the High Court holding his income to be Rs. 24,000
p.a. and applying the multiplier of 17, enhanced the total amount to
Rs. 3,57,800 — Challenge to — Held — Appellant was 29 years old at the
time of accident and after suffering this major injury in accident, with
‘the amputated leg, he cannot pursue his livelihood as a driver (as ke
"used to be) or daily wage labourer and further taking into account
doctor’s certificate showing 90% permanent disability, holding his
income to be Rs. 24,000 p.a. and applying multiplier of 17, the
compensation amount is enhanced to Rs. 5,20,000 which includes Rs.
1,00,000 for cost of ‘artificial limb instead of Rs. 60,000 as awarded
earlier — Appellant also entitled for interest @ 6% p.a. from date of

: claim till realization of amount — Appeal allowed. [Lal Singh Marabi .

‘Vs. National Insurance Co. Ltd.] . ) (SC)...1619
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3 2 v 9 9% o o @ R ¥ anfredy fear mar — fafecie
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=TT AT 3 60% ¥ernd Przrarar sffeRaw @Y qom ®. 15000 Wiy T
IUEY ATy APEIRT 3 U9 18 BT UG A0, PId Y FA G. 2,75,000
2% <R ST @Y, wEt %, 60,000 HEW 4% 2F AT foar wAT &1 = adte
¥, 9=g g 7 |9 AW 6. 24,000 uf1 o afifmEifa & A 17
BT UG AN, HXd §Y [ AR TEIIR 6. 3,57,800 ¥ — & FATdl —
afiRefRa — erdrarell, Tefer ® w9 20 af T Y, HT AT X e
¥ ¥g 4@ Hic Wed I @ 9, Fufresfym 4 @ W 9% 918
araw (@ 5 aF gar wvar u7) W Afw Ao B afe 3w F awdt
SfreT WY e 3 geaT At 3ua arfufkad e0% s Frrawar g
7Y fafrees &1 gamE fER A o gy SHal A1 6. 24,000 wfa g
e} gY@ 17 ® TG ar] F¥d gy wRex 9 ufyr wme s
520,000 @ ¢ frad wHW 4% 8¢ gd ¥ o@d f5R 1A %. 60,000 B
49T %5, 1,00,000 ¥ & — wdeneff, o} @ faiw @ R B
7% 6% wRas @Y T @ Al B A FHIR — Idi AN | (e Riw R
fr. dere swRsw @, ) (SC)...1619

Motor Vehicles Act (59 of 1988), Section 166 & 173 — Liability of
Insurance Company — Held — In application u/S 166 of the Act of 1988,
profession of deceased shown as cleaner — It is clear that statement of
respondent no. 1 is totally false and concocted to escape from his liability
because deceased was not possessing driving license at the time of accident
—Respondent no. 1is owner and driver of offending vehicle and has failed
to prove that at time of accident, tractor was used for agricultural purpose
forwhich it was insured —Insurance company not liable to pay compensation
—Appeal allowed. [Shriram General Insurance Co. Ltd. Vs. Jagdish Prasad
Dubey] . <122

glev a1 ARAIT (1988 FT 59). gRT 166 T 173 — 41 DFIHl BT
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Muslim Women (Protection of Rights on Divorce) Act- (25 of

' 1986), Section 3 and Criminal Procedure Code, 1973 (2 of 1974),
Section 482 — Amount of Maintenance — Quantum — Trial Court
directed husband to pay Rs. 5 lacs to wife as lumpsum maintenance
alongwith'Rs. 51,000 towards amount of Mahr — In revision, the same
was upheld by thie Revisional Court — Held — It is not disputed that
husband use to work at Dubai and he was a sales person, hence his
potentiality of earning cannot be doubted — Finding of fact recorded by
the Courts below do not warrant interference u/S 482 Cr.P.C. — Petition
dismissed with cost of Rs. 10,000, which shall be paid to wife. [Syed
Parvez Ali Vs. Smt. Nahila Akhtar] ' - ...1776

IR w91 56T Iv siftrare weeror) aiferfra (1986 @7 25),

8T 3 Y9 TV FlHaT WIear 1973 (1974 &7 2), &IVT 482 — avorgiyvr &
R — A7 — AR <t ¥ ufy w5 51,000 W, @ e 3 AR B
WY 5 1 G, (@Y X0 W0 B w9 ¥ e B 7F 9 2g PRl
T — gerterer o, 9w B qTET AT g FTm @ T4 ur —
afafreiRa — g7 farfea =2 @ f5 ot gad & =W e @ 9o
- famar Al ar sufay SWEl arg B e w wlE T fear o wedr
— frad =mres gRT afifiRae fFd T wew @ frsed wr Tve wfar
wigar #Y o7 482 @ Fafa fel sxmety @ amavywar T — Wl
10,000 . F @I & W @RS # T, W % o= B g o
T (@@t waw e o e Tfer sew) : ..:1776

Muslim Women. (Protection of Rights on Divorce) Act (25 of
1986), Section 3 and Mohammedan Law, Clause 311 & 312 —
Maintenance — Entitlement — “Divorced Women” — Mode of Talak —
“Talak ahsan” - Wife filed application u/S 3 of the Act of 1986 against
husband before the JMFC — Magistrate allowed the application holding

the wife to be a divorced woman — Husband filed revision whereby the -

same was dismissed ~ Challenge to — Husband submitted that he
communicated and pronounced Talak once, which is revocable and is
. not complete Talak and hence wife is not a divorced woman — Held —
As per Mohammedan Law, such single pronottncement falls under
clause 311(1) “Talak ahsan” which is revocable under Clause 312(1) -
“Talak ahsan’becomes irrevocable and complete on expiration of iddat
period until husband resumes sexual intercourse during period of iddat
_to make it revocable by express or implied act — In the present case,

-

-
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husband has not taken any plea in written statement that adoptmg a
mode specified in Clause 312(1) and substantiating by evidence, talak
was revoked by him — Wife is a “Divorced Woman” and her application
u/S 3 of the Act of 1986 is maintainable — Trial Court rightly allowed
the application — Petition dismissed. [Syed Parvez Ali Vs. Smt. Nahila
Akhtar] ..1776

TRer o} (FarE 8T Uv sfdsIv avevy) ST (1986 o7 25),
T 3 vF JRaT 1378, &@'s 311 7 312 — FXOIGIG7 — EBEINT — “TAHYTT
afeer” — aare #1 Oy — dere JEaT” — aoh A Wfas g T gem
Soft 3 wuer ufy & feg 1986 @ @iy @) Gy 3 F A9 AT
A fpar — afRge 3 el ® (@ dereyst Afear seed gy Esd
HoX far — oy } gadhavr gga fan faed gaw &1 aie fear
or — &t gatdt — ofy 3 Frfaw fewr f5 o9 oo, IR aam® &1 9919 a7
Swaror faar, st i afdeeeim @ oF qof aare <€l € worr gafag ueh
aaTeer Afedr T @ = affEiRa — qRew Ry @ aguR, 3@ @wE
U "IN G 311(1) TAE. Ava & Javia aft 2, S fv IS
312(1) @ gvfa afodewiia @ — gqoa aEfy < 7 W) g AT
gRragvoiia vd yof 8t wrar @ we 9% % ufy afreren an faafta oo
FRT 38 yRNeRoily a9 8¢ 3Sd waff @ A g o fre e A
&l -~ qdar gbwer 7, ofy 4 fafaa sum F wid afiars a9 fear @
f& @ 312(1) ¥ fafafds @1 aflga = W@ owr g=1 fg &= 9ws
BT ved gRdga fHar Tar o ool g cqendyrar Afger 8 T 1986
¥ afifrm B g 3 @ Fovfa Swer ades nwefig @ - faERe
e & Sfad v ¥ dET A9y e - @fuer wRe ) @@ wEw
et 5. sl Tifyer o) T L1776

Nagar Sudhar Nyas (Nirsan) Adhiniyam (22 of 1994), Section -
3 — See — Town Improvement Trust Act, (M.P) 1960, Section 72(2)
[Arvind Kumar Jain Vs. State of M.P.] (DB)...1623

. mgmw(ﬁvwmﬁav(mw BT 22), g7 3 — 7@ —
UV GEIR N S, (9.9.) 1960, grvr 72(2) (ARfER @AR 99 faL =,
Y. XSY) (DB)...1623

Narcotic Drugs and Psyclzotroptc Substances Act (61 of 1985},
Section 8/15(C) — Testimony of Police Officer — Credibility - Held — Law
is well settled that testimony of a police officer cannot be thrown overboard
only on the ground that he is a police officer — If testimony of a police
officer on due appreciation is found to be trustworthy and free from material
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confradictions and anomalies, conviction can be recorded on the basis of
such evidence. [Badri Singh Vs. State of M.P.] (DB)...1952

: W@y Jigfr e Fwgerd gerel st (1985 @7 61), AT
8./ 15(d1) — glerea gferardt &r gRarsy — feaaiyar — athfeiRa — a=
grufiya faftr 2 f5 gfew ot & gyfmney o1 aRoar @9 39 IR
w e f@ar o1 wwar 5 3w e gfaw e @ — afy sfaa geuree
5 o w yfaw &1 oRuwew wRiNET 9w afes frtamt o
fraafaal R ea urr wmar 2, 9 09 Wiew & AR WR o sheRifd
affaRaa &1 o w&d! €1 (@ g A wu. 3r=) (DB)...1952

Narcotic Drugs and Psychotropic Substances Act (61 of 1985), ‘

Sections 8/15(C), 42, 50 & 57— Conviction and Quantum of Sentence
— Testimony of Witnesses — Exclusive and Conscious Possession — 450
Kgs of poppy straw was seized from corridor/verranda of the house of
appellant — Held — As per land records, house is recorded in the name
of appellant — Secretary of Gram Panchayat stated on oath that the
house alongwith verranda from where contraband was recovered
belongs to and is-in possession of appellant — It is proved that
contraband was recovered from exclusive and conscious possession of
appellant — Compliance u/S 42 and 57 is duly established — Despite
elaborate cross-examination, no material infirmity .in prosecution
witnesses — Further held — Sentence imposed is on higher side, hence
sentence of 15 years Rl is reduced to 12 years RI — Revision partly
allowed. [Badri Singh Vs. State of M.P.] (DB)...1952

wrge Fluafer sy wagaradt ugrel Ifrfgw (1985 FT 61),
grTe 8,/ 15()), 42, 50 T 57 — TIGMHE ToT TSR BT AT — WrEaor
&7 ey — g7 7 ArAYa® wear- sdiaefl & Tem @ afmar /_eR
R/ 450 fFalam ek qaT1 o= fpar ar o — afifeiRe - —alRaat
? aqur, Ao aftareff @ 99 w aftfafea @ — 7w vaw @ wfag
A wyuqd® yE v 5 5 ek § wier @w wew Wt ¥ fafafig
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Rififrg, srflenefl & o= U9 AFqd® del @ TS FAT T — ST 42
aem- 57 3 Fadd JAguTaT 9gF, w9 9 e R T @ - faga
sfrrhan 3 ez, affrates @i ¥ S ofies gdaan 78 — ant
. afufraiRa - aftrifua gvsRy aifte 2, s: 15 af 9 Holv FRE™ @
12 99 & O FREAM 9% 4 THAT T & — [T Ak A1 (797
e . a9, ) (DB)...1952
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Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Sections 8/22, 29, 36-A(3) & 37 — See — Criminal Procedure Code,
1973, Section 438 [Ravi Jain Vs. Central Bureau of Narcotics]

: <121

T aiefr siv @@ gardt g AT (1985 BT 61) IRTY
8,/22 29, 36-Y(3) 737 — ?@ — 77T gfpar wfear, 1973, &er 438 (XA
Fq A1, v R AT ARSICTH) I ¥

Narcotic Drugs and Psychotropic Substances Act (61 of 1985),
Section 50 — Compliancé — Contraband was recovered from the
* verranda of the house of appellant and did not involve personal search
of appellant hence, compliance u/S 50 of the Act of 1985 was not
required. [Badri Singh Vs. State of M.P.] (DB)...1952
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Negotiable Instruments Act (26 of 1 881), Section 138 & 141 -
Quashment — Director of Company — Respondent filed a complaint
case whereby offence u/S 138 of the Act of 1881 was registered againét
petitioner and her husband, both being Director of a company —Held —
Nothing has been averred against the petitioner except that she is the
wife of accused and is a Director of the Company —~ Husband who was
the director of the company made all the transactions and was
responsible for it — Earlier also cheques were issued by the husband
which were dishonoured and subsequently letter of apology was also
written by husband and further eight cheques were signed and issued
by the husband — Petitioner was a ‘dormant partner/Director of the.
company; not having any active role in transactions of the g:onipany -
Under these circumstances, summoning the accused/petitioner by trial
Court seems to be not justified — Order passed by trial Court against
the petitioner is set aside — Petition allowed. [Archana Bagla Vs. MUs.
Betul Oil Ltd.] . - ' ... *86

qemTer Ferd Sfefraw (1881 &7 26), 6’7 138 T 141 — IAFST
_ gt @7 Frewe — et 3 @ wRar vwgw fear Rrad ar a2
muﬁr,ﬁﬂfﬁrwﬁﬁﬁémﬁﬁﬁﬁﬁmmmma%



f
76 . INDEX

arﬁrﬁmaﬁermmaa%afa?famaﬁﬁﬂaai%mwm—wﬁlﬁafﬁa
wmiﬁa%ﬁwﬁwumﬁmaﬁﬁmwmmﬁsaﬁmgﬁaﬁ
W%mmﬁﬁﬁﬂw%—vﬁmﬁimmﬁéwmﬁwﬁ
!fammﬁﬁﬁmmmﬂﬁﬁnﬁm—qﬁramqﬁﬁ'tﬁﬁwm
ﬁﬂ?ﬂ'&ﬁiﬁ?%ﬂﬂﬁagﬁe&waﬁmmmmmmﬁ
#ft foraT T o o A R BT 8 A% W wRATER fod T vF o Rt
w@—WMaﬁWﬁmwﬁm/ﬁéw&ﬁ,ﬁﬂwma%
ﬁmﬁ'ﬁ'ﬁ?mmﬁmqﬁw—ﬁqﬁﬁqm‘ﬂ,m
raTed g7 AR /Arft 5w fba wmr =R vt 9@ et
— farw wraras g™ A @ Ao wRke fear T et amre —
It o | (s arrar fa . qd afaa f) <. *86

Negofiable Instruments Act (26 of 1881), Section 138(b) & (c) —
Demand Notice — Service of Notice — Accrual of Cause of Action — Two
complaint cases registered against applicant/accused — Objections filed
by complainant on the ground that cases were filed prior to expiry of 15
days period from the date of receiving notices — Objections dismissed —
Challenge to — Held — Commission of offence and its prosecutability are
two distinct issues — When cheque is dishonoured, offence is committed
but its prosecutability is based on conditions as specified in Section 138(a),
" (b) and (c) — In the present case, notice was returned unclaimed on
01.01.2008 and 03.01.2008 and complaints were filed on 14.01.2008, prior
to expiry of 15 days — Cause of action to take cognizance and to prosecute
the complainant do not arise - Daté of return of notice as unclaimed will
be the date for reckoning the period of 15 days — Order of cognizance set
aside — Application allowed. [Poojan Trading Co. (M/s.) Vs. M/s. Betul
Oils & Floors Ltd.] : «+.2290

. T [eIed ST (1881 BT 26), srer 138() 7 (efl) — 77 Tifew
— TR B} arfid — a7 BgE BT GITHAT — IATH /APRgET B Mo o
ﬁmmuﬁgﬁﬁﬁ—mmwmwmwﬁ?&
T & g, Aifen v B ) fafy @ 15 oo Y safer @ s @ g
T 5% T % — aney wiRe — @) g — affEiRT — aaey sl
R st o Y aiftratorfrarar 2 st fraters & — v A s
2, AR FIRT BT @ Ry SwAT APreRTET SRT 138 (@), (d) aer (&)
A fafiffe @t 7 wof w s @ ~ adae wavor 3, e 01.01.2008
TAT 03.01.2008 1 W JRMAMEE v fFar @7 of vd yRag Rers
14.01.2008 &1, 15 Rt & oe & ¢F wwgE MY T o — Wurw AR G



INDEX : 77

qﬁmﬂﬁmﬁmmmméﬁmaﬁﬁm FEETET D Y
F e amy 5 S A Rl 15 AT 3 a9 o a @ Rify
Bt — ST BT AR IR — I Ao | (T wfET @, @) f1 R Aqm
el vs ¥l fo) ...2290

Negotiable Instruments Act (26 of 1881), Section 138(b) & (c}
and General Clauses Act (10 of 1897), Section 27 — Service of Notice -
Interpretatwn — Section 27 of the Act of 1897 indicates expression
“served, “give” or “sent” whereas Section 138(c) of Act of 1881
indicates “giving of notice” and “accrual of cause of action” — Therefore
for the purpose of Section 138, Court ought to construe the word “give”
as “receive”. [Poojan Trading Co. (M/s. )Vs M/s. Betul Qils & Floors

Ltd.] ...2290
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Packaging and Labelling Regulations, 2011, Regu:lation 2.3()(5)
— See — Food Safety and Standard Act, 2006, Sections 3{ZF)(A) (i),
26(1)(2)(ii}, 36(3)(e), 52 & 58 [ITC Ltd. Vs, State of M.P.] ..1814

B R va dafarT Rfaa 2011, RfFaT 2.3(1)(5) — 7@ — @re
gvar giv geE AR, 2006, GRTE 3(AS TE)E)G) 26(1)62)(‘:)
36(3)(%), 52 asg (ard A e, for. R A9, <) ..1814

_ Panchayat Nirvachan Niyam, M.P. 1995, Rules 72, 77 & 81 —-
See — Panchayat Raj Evam Gram Swaraj Adhiniyam, M.F. 1993,
Section 122 [Sandhaya Mihilal Rai (Smt.) Vs. State of M.P.] ...1832

Tara PralaT g, 7.5, 1995, FaT 72, 77 7 81 — @@ — 99144
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'(snﬂ?ﬁ) fa. 5.9, =A) - ..1832

Panchayat Raj Evam Gram SwarajAdlumyam M P 1993 (1 of
1994), Section 39 — See — Constitution — Article 226/227 [Choti Patel
(Smt.) Vs. State of MLP.] . : «..*89
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. Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (I of
1994), Section 122 — Election Petition - Recounting of Votes —
Petitioner elected as a Sarpanch by margin of one votes — Election
petition filed by respondent No.1 whereby prescribed authority issued
direction for recounting of votes — Challenge to — Held — Prescribed
authority instead of dwelling upon the allegations made in election
petition, without formulating issues directed for recounting — No
material evidence nor any findings that 20 votes were wrongly rejected
— Prescribed authority not justified in directing recounting of votes.
merely because respondent No.1 lost by a margin of one vote — Petition
allowed. [Manvati Pandey (Smt.) Vs. Smt. Indira Chaturvedi] ...*104
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Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of -

1994), Section 122 and Panchayat Nirvachan Niyam, M.P. 1 995, Rules
72, 77 & 81 ~ Election Petition — Alternate Remedy — Petitioner declared
elected as Sarpanch by four votes — After declaration of result,
ransacking of ballot boxes — Returning officer reported to State Election
Commission whereby order directing re-poll was issued — After re-
polling, respondent no.6 was declared elected — Challenge to —Held ~
As per Rule 72 of the Rules of 1995, re-polling can only be directed
when ballot boxes are destroyed before the declaration of result under
Rule 81 is made — In the present case, returning Officer has not
declared the result under Rule 81, therefore it cannot be said that
petitioner was declared as elected — Petitioner having alternate remedy
of election petition u/S 122 of the Act of 1993 — Petition dismissed.
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Payment of Gratuity Act (39 of 1972), Section 2(f) & 2(i) — See ~
Constitution — Article 226 [Ramjilal Kushwah Vs. State of MLP.]...1850

STGTT WaTT AR (1972 BT 39), SRT 2(v%) 7 2(97%) — 7@
— WRErT — FWT 226 (ASaTd FEaE f4. 1.9, IW) ...1850

Penal Code (45 of 1860), Section 84 & 302 and Criminal
Procedure Code, 1973 (2 of 1974), Section 313 — Murder — Plea of
Unsoundness of Mind — Proof — Examination of Accused — Held -
After assaulting deceased, appellant ran away from spot, not only
crossed the hill but also jumped in the reservoir to evade arrest — He
_“also tried to wash his blood stained clothes, trying to obliterate the
evidence of crime — Cannot be said to be a person of unsound mind at
the time of incident — Plea of unsoundness of mind needs to be
specifically taken and proved —Appellant has not examined any witness
in this regard nor even made a mention in his examination u/S 313
Cr.P.C. about such illness — Not eligible for protection u/S 84 IPC.
[Ramsujan Kol @ Munda Vs. State of M.P.] . (DB)...*110
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Penal Code (45 of 1860), Section 115 & 120-B and Criminal
Procedure Code, 1973 (2 of 1974), Section 227 & 228 — Framing of
Charge — Extra Judicial Confession of Co-accused — Revision against
the order framing charge against applicant u/S 115 and 120-B IPC —
On basis of confessional statement of one co-accused, offence
registered against applicant — Held — FIR lodged by complainant is
based only on information by one of the co-accused — Mobile call details
only shows that on date of incident co-accused talked with each other
but only on this basis it cannot be inferred that applicant hatched
conspiracy with other co-accused for murdering complainant —
Confession of co-accused is no evidence at all, it is just a corroborative
piece of evidence against applicant and alone cannot be used as a
foundation for conviction of accused — No substantive evidence on
record to frame charge against applicant — Applicant discharged —
Revision allowed. [Chandar Singh Vs. State of M.P.] w115
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Penal Code (45 of 1860), Sections 294, 323, 506 & 34 — See —
Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act,

- 1989, Section 3(1)(x) [Mohsin Vs. State of M.P.] .. %118

qvE WIadT (1860 ®T 45). €NV 294, 323, 506 T 34 — @@ —
Faglaa oifa Jiv sggfaa arafa (Ferare Farer) afEfag 198,
grer 3(1)(x) (Mefs fa. 9.9, wsa) ...*118

Penal Code (45 of 1860), Section 300 Exception 4, 302/34 & 294
and E vidence Act (1 0f 1872), Section 32 — Conviction — Dying Declaration
— Held - Testimony of eye witnesses duly corroborated by the dying
declaration and medical evidences — Prosecution established beyond
reasonable doubt that appellant caused fatal injuries to deceased resulting
in his death— Further held - Incident occurred at spur of moment in the
midst of hot talks — No previous enmity between accused and deceased
nor the assailants have pre-planned the murder — Deceased succumbed
to injuries after 11 days from date of incident — Accused entitled for benefit
of Exception 4 to Section 300 IPC — Case would fall u/S 304 Part [1 IPC —
Conviction modified accordingly — Appeal partly allowed. [Ram Sevak
Vs. State of M.P.] (DB)...1960
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aRT 304 AT 11 & aroefa amdbw — qiefafy GR99R S9faRe — adfiw
s Ao (WFREw . wu. wew) (DB)...1960

* Penal Code (45 of 1860), Section 300 Exception 4, 302/34, 326
& 304 Part 1 and II - Murder — Conviction — Intenfion — Solitary Blow
—Appellant Shrichand convicted u/S 302/34 IPC — Held - Regarding
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payment of price of sheaves grass supplied/sold by appellants to
deceased, appellants had an altercation with deceased where Shrichand
struck a solitary axe blow on back of deceased — Held — There was a
sudden quarrel/fight and appellant in heat of passion inflicted solitary
blow without premeditation on back of deceased which is not a vital
part of human body — No intention to cause death —Act would fall under
exception 4 to Section 300 IPC —Injury caused by dangerous weapon
like axe which could likely to cause death, therefore act would not
come w/S 304 (Part I) but w/S 304 (Part IT) IPC — Conviction of Shrichand
modified to one w/S 304 (Part II) IPC — Sentence of life imprisonment
reduced to 10 years R.I. —~ Appeal partly allowed. [Shrichand Vs. State
of M.P.] (DB)...2231

TUS GIedr (1860 T 45), €T 300 3UGIT 4, 302/34, 326 T 304
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PREN & TUSRY Ft " 10 ¥ AT sREN fear T — afra
sima: "o | (=g fa A9, 99) (DB)...2231

Penal Code (45 of 1860), Section 302 — Conviction — Life
Imprisonment — Appreciation of Evidence — Appellant was tenant of
deceased — Regarding demand of payment of rent, dispute occurred
and appellant assaulted the deceased with a wood which resulted in his
death — Held — No defence witness was examined — Prosecution witness
Banti clearly deposed that he had witnessed the beating given by
appellant to deceased and his statement was materially corroborated
by two other prosecution witnesses which inspires confidence in
prosecution story — Appellant rightly convicted — Appeal dismissed.
[Madhav Prasad Vs. State of M.P.] ' (DB)...1934
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Penal Code (45 of 1860), Section 302 — Intention to Kill - Held
— Looking to conduct of appellant that after quarrel he left and came
back with his father and other companions and gave as many as 11’
blows to deceased on chest, abdomen and on other vital parts of the
body which caused i injuries to many vital parts like omentum, large
intestine and small intestine etc — In these circumstances it is proved
beyond doubt that appellant had intended to kill the deceased. [Pappu
@ Chandra Prakash Vs. State of M.P.] (DB)...1724

GUS WIETT (1860 BT 45), &INT 302 — &4T &7 JTT — ARG
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Penal Code (45 of 1860), Section 302 — Murder — Conviction —
Appreciation of Evidence — Eye Witnesses — Related Witnesses — Motive
“ Recovery of Weapon— Dispute arose on account of failure of accused
to pay price of eggs purchased from deceased — Accused assaulted
deceased with axe and inflicted 8 injuries on her head, neck and back
—Held --There are 4 eye witnesses who deposed the incident and there
is nothing to disbelieve their testimony — They cannot be disbelieved
simply because they were related to deceased because it was natural
for the family members to go together to collect firewoods — Mere
failure of investigating agency to recover the weapon of offence would
not discredit the -entire prosecution case — Further held — Where a
case is based on direct evidence, correctness of conviction cannot be
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tested on touchstone of motive — Accused rightly convicted — Appeal
dismissed. [Ramsujan Kol @ Munda Vs. State of M.P.] (DB)...*110
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Penal Code (45 of 1860), Section 302 — Murder — Conviction —
Life Imprisonment — Testimony of Child Witness — Credibility —
Appreciation of Evidence — Accused assaulted the deceased by axe -
Child witness aged about 11 years — Held — It is settled law that evidence
of child witness is not required to be rejected per se, but Court, as a
rule of prudence considers such evidence with close scrutiny and only
on being convinced about quality of such evidence and its reliability,
bases the conviction by accepting the deposition of child witness ~In
the present case, child witness has not made any contradictory
statement and there is no material discrepancy found in her deposition
- Statement of other witnesses not challenged in cross examination
and are trustworthy — Statement of child witness corroborated by other
witnesses — Extra judicial confession by accused and last seen
circumstances is also proved — Trial Court rightly convicted the accused
— Appeal dismissed. [Ratia Bai Vs. State of ML.P.] (DB)...*111
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. Penal Code (45 of 1860), Section 302 and Evidence Act (I of
1872), Section 32 — Conviction — Dying Declaration — Identity of
Accused — Appellant gave 11 blows with knife to deceased, who was
taken to hospital where he lodged dehati Nalishi - Doctor recorded
the dying declaration — Held — Evidence of the eye witnesses.is duly
corroborated by the testimony of the other prosecution witnesses and
by Dehati Nalishi — Further held — Dying declaration is a substantive
piece of evidence and accused can be convicted for the offence u/S
302 IPC on the sole basis of dying declaration —Dying declaration can
be used for corroboration of eye witnesses — Deceased has stated in
the dying declaration that he was assaulted by Pappu sen of Dayaram
Lahri, and in terms of such submission, he gave a complete address
and identification of appellant — Doctor also confirmed that af the time
of recording of dying declaration, deccased was in a fit condition to
give his statement — Dying declaration is trustworthy and is acceptable
—Trial Court rightly convicted the appellant — Appeal dismissed. [Pappu
@ Chandra Prakash Vs. State of M.P.] ] (DB)...1724

TU8 Wiedl (1860 &7 45). &INT 302 UT GIET I35 (1872 &7 1),
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¥ g7 s fear 2 % 99 W v g= ot ganm a8 g7 s fear &
o1 gor ¥R} Prdew @ Wea ¥, gud afarefl- &1 @of 91 w6 e 4

- fufecae & A gie 9 v ggofas Fo afifafea o=t @ w9,
Faw AT Hers 2N B frg T Refy § o — yogwiiae sue aieH
g ot wierd @ — frarer <arare 3 adiareff w s we 9@ <iiig
fpar — srfra @fYer) (woq, 9% === worer f4. 9.9, v=a)  (DB)...1724

Penal Code (45 of 1860), Section 302 & 84 and Evidence Act (1
of 1872), Section 105 — Murder — Conviction — Life. Imprisonment —
Insanity/Unsoundness of Mind — Proof of — Burden —Appellant killed
his wife hitting her by a ‘musal’ — Plea of unsoundness of mind — Held
—When a person pleads for defence u/S 84 IPC, burden of proof in its
strictest sense, is upon accused to establish the exception — In the
instant case, there is no specific documents regarding unsoundness of
mind of appellant but the evidence establishes that appell'.int has been
a mental patient since last 8-9 years and he was being treated at
different places for his mental illness — At the time of incident, due to
unsoundness of mind, he was incapable of knowing the nature of the
act and that is why he was doing acts which were contrary to law which
constitute insanity — Entitled for benefit u/S 84 IPC — Appellant
acquitted of the charge — Appeal allowed. [Ramcharan Yadav Vs. State
of M.P.] (DB)...*108

JUS GIR4T (1860 BT 45), £%T 302 T 84 VI GrET G197 (1872
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féxT ORT 84 AL, @ g wfirar g af¥rars o=var €. 9qE &1 AR
Sua woivad ad A, Iuarg wnlla v 9 fay afge w 2 — adu=
gaeer A, Al & fe-fefr d9th «1f fafafds swds =4 fag
e i avxar @ fo anfianeff fredt s—9 auf @ wfy®s W w1 2
Fx Sud) Arfie wvrar 2q R et W SaET STAR fEar W En
o7 — "l @ v, fara-fefd 3 arow 9 g @ @sT &7 9 g
¥ arawel o1 Aty gufay 98 ¢ oy o) T a1 o fafyr @ fagda 2, Wt
T J=rdT Miod RS ? — o 84 ALE . B Fold oTH BY THIR —
athmaﬁaﬁmtrﬁaiqgaﬂﬁ?mw Ifte Ho[x | (IR aed fa

g, W) . (DB)...*108 "

" Penal Code (45 of 1860), Section 302 &304-A — Murder —
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Conviction — Life Imprisonment — Solitary Blow — Intention & Motive
— Appreciation of Evidence — Held — Existence of previous enmity
between accn_lsed‘ and deceased regarding partition of agricultural land
—~ When deceased was sitting quietly near his field for grazing of his
cattle, accused arrived there and a‘ttacked‘him with axe and gave a
single blow in neck which caused his death — Circumstances in which
blow was delivered clearly betrayed the intention to cause death—No
provocation offered by deceased — No quarrel or fight — It was a cold
blooded and premeditated murder — No discrepancy between statement
of eye witness and medical evidence with regard to fatal injury — Act
would not fall u/S 304-A IPC under the garb of solitary blow — Apex
Court held that there is no fixed rule that whenever a single blow is .
inflicted, Section 302 IPC would not be attracted — Trial Court rightly
convicted the appellant — Appeal dismissed. [Pooranlal Vs. State of
M.P.] (DB)...1944

JUS GIRaT (1860 T 45) ET 302 ¥ 304—F —§q — il —
IrflgT FIIGT — VF T1F IV — T (T 6 — 9T BT odleT —
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el @ o+ v fafecdy g @ v w13 fagafa Tl — tenE 9ar 9@
g ¥, T AR TUS WIEAT BT TRT 304—Y B IFqa T AR — waAl=
e @ afafERa fer @ v 1w 91 PAiftae P s @ f5 e o

a9 far ar 2, widlw gve 4R ) sRT 302 e 9 el -

farmeor =rarer | ardiaredf &t 9fim vy @ shafg fvar — afla | fen
(qz=rara fa. 7.9, 31%3) (DB)...1944

Penal Code (45 of 1860), Section 302 & 304 Part I — Mirder —
Intention — Evidence on record shows that after receiving first blow
on head, unarmed deceased fall down and thereafter appellant again

gave three blows while deceased was lying down —~ Cause of death was

injuries to vital organs like right kidney and liver leading to heavy
internal hemorrhage — Mode of death was shock — Appellant had
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intention to cause death — Case would not fall into any category u/S
304 IPC. [Madhav Prasad Vs. State of M.P.] (DB)...1934

7Us wiear (1860 BT 45) &NT 302 T 304 977 I —Feqr — ayrer-
sftee 1 W qular @ 5 RR o guW aR weT o @y P
o@ il AR ar Sk aerE afiarf 3 g ds ar 6 e goe R
RRT w1 o1 — g &1 SRon, 1™ (e @@ gaa o Twayel o @t 9
off e} sruTloe afaRe Yoo g3 9T — Yo &1 T&R TR o —
arfrarreft &1 STe Y FIRT S BT AT — FAROL, GRT 304 WG H. B A
feddt Aoft # < e ) (reE e A 19, Is) (DB)...1934

Penal Code (45 of 1860), Section 302 & 304 Part Il — Sentence
~ Conviction modified from Section 302 IPC to one u/S 304 Part 11 IPC
—Appellant was in custody since 12.06.1998 and remained in jail custody
till 12.03.2004 — Appellant sentenced to the period already undergone.
[Ram Sevak Vs. State of M.P.] ' (DB)...1960

FOE GIedT (1860 T 45), &7 302 7 304 41T Il — qvarder— siuiufy
& AR gve Wiyar MY uRT 302 @ AN <ve Wiear Y awr 304 ATTIl
B Faia Suralka f&ar Tar — sfierff ReTe 12.06.1008 |/ arfear ¥ e
T f&i® 12.03.2004 T S| IPRET ¥ vET — rfieredf B qd ¥ Prh v
Faftr ¥ svsifee foar 17| (erae fa 9.9, w=a) (DB).:.1960

- Penal Code (45 of 1860), Section 302 & 364-A — Abduction &

Murder — Circumstantial Evidence — Appreciation of Evidence —
Deceased, a 14 years old boy was abducted and subsequently murdered
— Offence registered against Sharik, Athar Ali and Salman — Acquittal
~ from trial Court — Appeal against acquittal - Held — So far as evidence
of last seen together, eye witness Pankaj (cousin of deceased) deposed
: that he saw accused persons in motor cycle alongwith deceased but.he
never disclose the same knowing that his brother is missing till dead
" body was found — His testimony is not reliable — Similarly, recovery of
body at the instance of Sharik is also doubtful — Hence appeal against
Sharik and Salman dismissed — Further held — Call for ransom made to
parents of deceased and through IMEI number it was traced that it
was mobile set of Athar Ali and it was also established that he used the
mobile set with a fake sim to make the calls — There is clinching
- evidence against Athar Ali and his involvement in crime cannot be
brushed aside — Appeal against Athar Ali is.allowed — Sentence of life

“
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imprisonment imposed. [Laxmi Verma '(Slilt.) Vs. Sharik Khan]
: (DB)...1978

| zve wiRar (1860 T 45), ST 302 T 364—Y —IHUEVY §I & —
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ar:, TE UF G @ fieg afid wRw — amt afafefRe - fedd
B fay qoe @ - st {5 T efe @ o ey, T @ wRy
T TGT AT AT 6 9% ardeY aeh & Alarse 9T or AR aw o wenfia
fpaT AT a7 fr 9 @l R @ wrer Aarsd A S SuAT Hid B
@ fore frar o — e} Il @ fawg ffvaa weg @ A soRe F SEl
R Bt TERT 9€) W1 wear —IaeR el @ freg afia FER #1 TE
_ arofiee eRETE &1 gverRy aftrifta fear mar ) (@sh ol ()
. TiiE @) . L (DB)...1978

Penal Code (45 of 1860), Section 302 & 384, Dakaiti Aur.
Vyapharan Prabhavit Ksheshtra Adhiniyam, M.P. (36 of 1981), Section
13 and Evidence Act (1 of 1872), Section 27 — Robbery and Murder —
Conviction — Confessional Statement — Chain of Circumstantial
Evidence — Test Identification Parade — Last Seen — A person booked
a taxi disclosing his name to be Ajay and subsequently dead body of
taxi driver was found — Later, it was revealed that actual name of Ajay
was Jitendra/Appellant — On interrogation, appellant gave a
confessional statement u/S 27 of Evidence Act — Key of car (taxi) and
its registration papers were recovered from appellant —Appellant did
not produce any-defence witnesses — Held — There is no Ocular Evidence
and case depends upon various circumstances — Prosecution witness
Rakesh stated that he met appellant with deceased but he did not
identify the appeliant when he was present in Court— No identification
parade was conducted by Police — Factor of “last seen” is not proved
beyond doubt — There is uncorroborated testimony of prosecution
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witnesses — Independent witnesses had turned hostile — No fair
investigation was done by Police — Confessional Statement of accus ed,
recovery and seizure of key and documents of car is not proved beyond
doubt — Chain of circumstances is not complete — Since prosecution
could not prove all the circumstantial evidence beyond doubt, the false

defence taken by appellant cannot be used as an additional link —Trial

Court committed gross error in convicting appellant without any
substantive evidence — Appellant acquitted —Appeal allowed. [Jitendra
@ Jeetu Vs. State of M.P\] (DB)...*93

TUS W/edT (1860 BT 45), FRT 302 7 384, THA FIY @gEYr gAIT G5
ARG, 74, (1981 BT 36), €ITeT 13 VT G ARRRrT (1872 @7 1) arr 27 —
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19 98 AR F SuRerd o — iAW 5N 1Y ugue W Wi T8 9y
ﬁﬁ—"ﬁmﬁﬁ'mmmﬁﬁmﬁﬁﬁgmé—
Afrater wwEfhor & s uRumy € — w@ds wEhT uEEiE 8t oo —
Ffert w1 Y Pragw ar=dwer @ fear o — arfva @ wedgRy we,
PR P AE TF TR B R wal wdw @ W oaria 7o g @ -
TRRAfIE B faar f =8 & - §f afmem o R T 9
WlE ¥ W wifg T % e, adarefl g R 1 frem gE B afiReg
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e @ adfiemedf Bt hafrg w ¥ o g A @ - adreneff Qe - o
TR (R 99 sig . ww. o) * (DB)...*93

Penal Code (45 of 1860), Section 304-A — Contributory -

Negligence — Doctrine of Reasonable Care — Held — It is not expected
from children that they may take care of themselves while playing
nearby road — Principle of contributory negligence would not apply in
such offence — Doctrine of reasonable care imposes an obligation or a
duty upon driyer to care for the pedestrian on the road and this duty
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attains a higher degree where the pedestrian hz;ppens to be a child of
tender years. [Durga Das Nawit Vs. State of M.P.] - -.*103

2vs WRGT (1860 BT 45), ST 304~ —Ford} wvar — ylagaa
aaFar a7 fazid — aftufeaiRa — e ¥ I8 aife 74 ¢ 5 w7
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w o a9t ara@l @ forg awar @ @) aregar A hde AR
FYar £ vd I8 Fdw SoAOR WR YT @} dar € wel 1%« ged e,
Fiva arg & @@ giar 2| (@ I A fr vy wsw) L.t103

Penal Code (45 of 1860), Section 304-4 — Conviction — Benefit of
Probation — Held — The Apex Court has held that in cases of rash and
negligent driving resulting in death or grievous injury, deterrence ought
to be the main consideration while sentencing the offender—Every driver
should have fear in his psyche that upon conviction Court will not treat

him leniently — Benefit of Probation could not be accorded to accused
guilty u/S 304-AYPC. [Durga Das Nawit Vs. State of M.P] ...¥103

~ TTE GIRTT (1860 &7 45), €I 304—F —<I55lE — INaT &1 &r
— afifrafRe — wat=a e 3 ag iR e @ f5 saEaue
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mﬁwwﬂm—mmﬂ%maﬁﬂmam—qa%
gaa aet aftrga o aRdear $1 @ gaE T fear @ wean (g
T Ao . 99, a99) «..*103

Penal Code (45 of 1860), Section 304-A — Conviction ~ Deceased .
child aged about 3 years died in accident by bullock cart driven by
applicant — Held ~ Applicant admitted the scizure of bullock cart from
his possession and he never denied the statement of prosecution
witnesses that he was driving the offending bullock cart at the time of
incident — Deceased died because of crush under the wheel — Trial
Court rightly convicted the accused — Applicant is 58 years old and
- faced trial, appeal and revision for 18 years and was in custody for
more than 84 days, sentence of RI reduced from one year to six months
. —Revision partly allowed. [Durga Das Nawit Vs. State of ML.P.]

~ .. %103
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TUS WIear (1860 BT 45) €INT 304—U —qiqRufe— aF qTdD,
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e A9 (g 7w wrha fa 7w <o) ...*¥103

Penal Code (45 of 1860), Section 304-4 — See — Criminal
Procedure Code, 1973, Section 197, 200 & 482 [B.C. Jain (Dr.) Vs.
Maulana Saleem] ... 1762

TTF HIRaT (1860 BT 45). GINT 304—F — ¥6@ — 0% whrar wiEor
1973, €I 197, 200 § 482 (L. w7 (31) fa. #tarm weltr)  ...1762

Penal Code (45 of 1860), Section 306/34 & 107 — Revision
against Charge — Ingredients — Deceased husband used to object the
relationship of his wife with the applicant/accused whereby wife not
only use to quairel with the deceased but also used to threaten him in

front of applicant/accused of falsely implicating him in criminal case — )

Held — It is clear that applicant and co-accused had created such a
situation which indicate something more than mere relationship — There
is sufficient material available on record to draw an inference that
applicant with co-accused (wife of deceased) by their conduct has
instigated the deceased to commit suicide — Charge rightly framed —
Revision dismissed. [Ashok Vs. State of M.P.] -..*114

TUS wiedl (1860 BT 45) T 306/34 T 107 — 1T @ vz
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Penal Code (45 of 1860), Section-307 r/w Section 34 -
Appreciation of Evidence —.Conviction and Sentence - Appellant and
four others were accused — Two bombs weére thrown on complainant
whereby complainant suffered simple injuries — High Court confirmed
the conviction and sentence — Challenge to — Held — Present appellant
specifically shouted “kill him, he should not be spared, he habitually
reports” — It is not essential that bodily injury capable of causing death
should have been inflicted in order to make out a charge u/S 307 IPC -
It is enough, if there is an intention coupled with some common act in
execution thereof — In the instant case, nature of weapon used pre-
dominates as two bombs were hurled, which are lethal weapons by which
it can be inferred that intention was to cause death — Further held - It
is true that injuries were simple but this is only because of fortuitous
circumstances that bombs exploded at a distance far from the injured/
complainant— Accused/ appellant coming alongwith four other persons,
committed the offence and going back together with them and appellant
shouting the words “kill him” certainly attract the charge w/S 307 r/w
Section 34 IPC — Intention was to kill the complainant as he was an .

“informer — Crime committed is heinous in nature and it appears that
appellant has got away lightly — No interference required — Appeal
dismissed. [Chhanga @ Manoj Vs. State of M.P.] (SC)...1795
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Penal Code (45 of 1860), Section 307/34 — Conviction — Related
Witness — Appreciation of Evidence — Injuries — Bull of appellant
damaged the crops of complainant whereby objection was raised and
panchayat was called - Subsequently complainant was assaulted by
appellants with rod and sticks — Held — Doctor who examined
complainant deposed that injuries were sufficient to cause death —
Nature and number of injuries itself indicate that complainant was
assaulted by more than one person as injuries were caused on different
parts of his body — Common intention established — Complainant was
admitted for 21 days in hospital for treatment — Further held —
Complainant and PW-3 are husband and wife and are related witnesses
and their evidence cannot be rejected on this ground alone — Evidence
of complainant and his wife is corroborated by doctors and
circumstances — Testimony reliable and do not require corroboration

- from other independent witness — Trial Court rightly convicted the
appellants — Appeal dismissed. [Sangram Vs. State of M.P.] ...2243
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Penal Code (45 of 1860), Section 326 — Conviction — Nature of

Injury — Appellant no. 2, Shivcharan convicted u/S 326 IPC - Held —
.Shivcharan inflicted a blow to cousin of deceased with sharp side of
axe resulting in incised wound and fracture of left elbow joint — He
cause grievous injury to victim with a sharp cutting object — Shivcharan
rightly convicted u/S 326 IPC — His appeal against conviction
dismissed. [Shrichand Vs. State of M.P.] (DB})... 2231

qvg wi2ar (1860 BT 45), €T 326 — JI9Rfe — 9l &7 Woy —
arfrareff . 2 fRraawoT axy 326 A1 4. @ Aot dufig — AffrEiRa
— faaver 3 g @ R ¥ a9 X g o fier aer 9 ar fe
Rrgs GRoY sy @l U9 T 910 diel & Wl 1 ARG—FT g3 —
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ST ®Y ® ORT 326 AIEH. @ Fuda qufag fear mar - <wiefy @
fawg S9a adiad |ifw | (FEg fa. 7.9, usg) (DB)...2231

~ Penal Code (45 of 1860), Section 341 & 384 — See — Criminal
Procedure Code, 1973, Section 482 [Bhupendra Singh Yadav Vs. State

of M.P,] _ ...1788
Zvs GIXTT (1860 BT 45), €T 341 T 384 — @ — TUS HFIAT
wiRar, 1973, arr 482 (i== f6E gea [/ 7.9, =) ...1788

Penal Code (45 of 1860), Section 354 — Conviction — Testimony
of Prosecutrix — Held — In such type of cases, sole testimony of
prosecutrix can be relied on becausé accused would have committed
the offence in lonely place when he found the prosecutrix alone,
therefore it is not expected that in every case, independent witnesses
will be available — In the instant case, testimony of prosecutrix was
cogent and consistent — No previous enmity proved — No ground for
interference — Applicant rightly convicted — Revision dismissed. [Shiv
Kumar Kushwah Vs. State of M.P.} ...1750
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FAR FYAE 4. 9.9, 7Te) : .. 1750

Penal Code (45 of 1860), Section 363, 366, 376/34 — See —
Criminal Procedure Code, 1973, Section 164 & 439 [Manoj Ahirwar
Vs. State of M.P.) ...¥96

§US Wiear (1860 ®T 45). ST 363, 366, 376,34 — @@ — IV
HIFIAT Giear, 1973, €T 164 T 439 (WW ARAOR 4. 4.9, T=A)...%96

Penal Code (45 of 1860), Section 376 & 506 — Free and Fair -

Investigation — Source of Information/Material — Offence u/S 376 and
306 IPC registered against appellant — Accused/appellant seeking to
produce certain photographs, compact Disc (C.D.) and other cogent
material before investigation agency to establish his innocence — Held
— Investigating agency should not feel diffident or shy of allowing
accused to furnish or disclose material/information which may help
investigation to discover truth which is the prime object behind every
process of crime investigation —~ Cr.P.C. or ML.P. Police Manual do not
restrict or prohibit the investigating agency from accepting relevant
material/information during process of investigation — Investigating
" agency should be receptive to all possible sources or material/
information which may assist the agency to concludé the truth — One
of the sources can also be the accused — Investigating Authority is
directed to allow appellant to submit all such relavant information which
if done shall be considered objectively without discarding it merely
because of being furnished by accused — Writ Appeal disposed.
[Jitendra Singh Narwariya Vs. State of M.P.] (DB)...*94

gUs WiedT (1860 ®T 45) ST 376 §F 506 — ¥&@dT VT [regsy
IR — WEN,/ gyt w1 wd — adeeff 3 freg ardg Tve
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FYU B IS UfpaT @ N8 =g 952y ¥ — gue ufpar wivar ar v
. gfew FdRren oo goi=lt &1 a=yw afsar 9 s gETa
el /e Wier s R Frdftm a1 sfafag 98 el - asdw

L1

-



*}

il

INDEX - 97

qﬁaﬁaﬁﬂamﬁaﬁ’rm mmm/mﬁmﬁ$mmhaiﬁm

TR & & A B a7 Prwffa #3779 4 werar &) 9ad @ — g
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(Rraw fie Tafar fa. #.9. w~a) . 7 (DB)...*9

Penal Code (45-0f 1 860), Sectmns 41 9, 420 467, 468 & 4 71 —
Revision Againstframing of Charge— Ingrerj!wnts Complainant mvested
in Unit Trust of India where applicant, being sister-in-law was named as
guardian of her minor daughter»Subsequently complainant came to know
that applicant opened an account by name of minor daughter where she
named herself to be the natural mother of minor daughter and deposited

" the maturity amount received from the investment —Held — Applicant

knowing well that she is not the natural mother has opened the account
and shown herself to be the natural méther — When natural mother and
father are alive, she had no authority to open the account and withdraw
the amount — Prima facie, charges u/S 419 and 420 IPC are made out.
[Pushpa Smgh Vs. State of MLP. ] : ' 0T L2268

. qUS G (1860 #T 45), amv 419, 420, 467, 468 T 471 — ariT
g wv? @ Reg g — acs — IR R qfe g aife e
¥ Priwr fear wel IR o, dor §% @ T Sudt amues o B
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T g% gRuaa afdr s 9t — afifEiRe - smfyer 3 adhafa aw
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i €, 99 war EAA BT AT AR TIRT FIA BT DY GRBR
TET AT — YW g, qﬂ?ﬁuﬁsﬂﬁmaﬁaﬂruaqauoa?aﬂa
AR gad &1 (g ﬁigﬁ‘r LA S ) IR . we2265

Penal Code (45 of 1 360), Section 420 & 120-B and Ewa'ence :
Act (1 of 1872), Section 10 & 27 — Confesswna! Statement of Co-
accused — Admissibility - It was alleged that accused persons took
money from parents for admission in. Medical College- against-
management quota — Appllcatlon agamst framlng of charge against

n~
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- applicant — Held — Name of applicant not in FIR —No direct allegations
against him — Confessional statement of co-accused persons recorded
* u/S 27 of the Evidence Act cannot be read against the applicant nor

such memorandum statement can be admissible u/S 10 of the Evidence .

Act — For prosecution and framing of charge, mere suspicion is not
sufficient, it requires gravé suspicion to prosecute or put on trial a
person in a criminal case — Prima facie no material on record where
inference can be drawn regarding involvement of applicant in alleged
crime with other co-accused persons so as to prosecute him, hence
contihuation of proceedings against him is not justifiable and it would
amount to misuse of process of law — Applicant stands exonerated from
criminal proceedings — Apphcatlon allowed. [Anupam Chouksey Vs.

State of M.P.] E ...2016

qUS FIRGT (1860 T 45) ST 420 T 120~ VT T AT
(1872 BT 1) ST 10 T 27 —GE—AfgaT &7 GeGlr werT — FIETar —
a% Ifwee fear 1 or.fe afmaamr | gygew @ wie 4@ fafsen
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Fffde W a7 Wt 9@ R % adte « afmifme +@ @ fag
AR oy ¥ a1 G-AfT @ wia adee 3 Giaa 3 wa"
¥ frpd freTar W1 waT B, o9 993 Riew sHaat W e
=raifaa 7€) @ &R ug Ay A ufsw @ gewaT @ IR § AW -

AT $l <Pss wrfaifear @ fagaa fear war — amde w9 (@ud

gied fa .9, Iw9) _ ...2016

. Penal Code (45 of 1860), Sections 465, 471 & 120-B and
Prevention of Corruption Act (49 of 1988), Section 1 9(1 )(c) — Revision
~ against Framing of Charge — Sanction for Prosecution — Competent
Authority — Sanction granted by State Government — Applicant,

employee of Municipal Council - Held ~- State Government being an -

authority superior to Municipal Council and having supervisory powers

v’
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over the same including power of validating the appointments made in.
Council has the character of an appointing authority — State
"Government is competent to grant sanction for prosecution — Further
held — Prima facie there are sufficient-material against applicants -
regarding criminal conspiracy and forgery — Charges rightly framed -
Revision dismissed. [Vinay Kumar Vs. State of M.P.] T ...2283

TUs WIRAT (1860 BT 45) HRIV 465 471 T 120—&1 VT TeEr4w
frareor sfSfraw (1988 #7 43), €%T 139(1)(¥}) — sty R (33 e @
freg gavieTT — afrataT @ fry e — wg9 Ve — 9 WRER
ERT H@l ugE @1 g — IAEs, TRufaes uRkee @ sHARt -
aftifElRT — o IR B TRuTAs RYg | aiwe ke @9
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@t waar 3% B Afi Wi 8, ve PR aiter o1 wen urw @
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FfPEiRa — o gecan, a@EE T @& fawe AWEE wgIdd @
wexa T @ wag ¥ yaiw W) @ — sy ofaw e 3 faxfw AR
— gafem @R« (g |ar fa a1y, o) T ...2283

Penal Code (45 of 1860), Sections 467, 468 & 471 — Held —
There is no document which can be called as valuable security —
. Allegation is that applicant opened an account for which she signed
the application form and other documents, but she signed as Pushpa
Singh and not as Sadhna Singh (complainant), therefore such documents
can not be called as forged or false documents — There is no document
in the charge sheet which was used by applicant as original one and
which was admittedly forged —No forgery was committed — Prima facie,
offence u/S 467,468 and 471 IPC are not made out — Charges framed
under these sections are quashed — Revision partly allowed. {Pushpa
Singh Vs. State of MLP.] ; ..2265

TUS WIRar (1860 @7 45), STV 467, 468 T 471 — ARG —
T 7I¥ TR e 2 R qeaar uRrfy w91 gear @ — afteua
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ARG §F Wiear @1 g7 467, 468 UT 471 @ FHaid HIS IAURTE &7
AT — 31 " $ Fafa fixfaw fad @ eRiy sftrefea — gder
Foa: WeR1 (=T s fa Ay, wea) ...2265

Penal Code (45 of 1860), Section 498-A/34 & 406 — See —
Criminal Procedure Code, 1973, Sectwn 177 & 178 [Anurag Mathur
Vs. State of M.P.] ..2031

TYS Gledl (1860 FT 45), EINT 498—V,/34 T 406 — 7@ — TUS
9T Giedr, 1973, ST 177 T 178 (JAI0T AR . w9, w=a)  ...2031

Penal Code (45 of 1860), Section 498-A & 506 r/w Section 34 -
See — Criminal Procedure Code, 1973, Section 482 [Mohit Jain Vs.
Statg of ML.P.] _ . *97

gv8 GIeUT (1860 BT 45), SIIXT 498—Y T 506 WEUIST &I 34 — 7@
— gve gfFar giewr, 1973 gy 482 (Aifea &9 fa 154, w=a)  L..%97

Penal Code (45 of 1860), Section 499 & 500 — See — Criminal

Procedure Code, 1973, Section 199(2) [K.K. Mishra Vs. State of M.P.]
(DB)... 2269

TUS WIedT (1860 @1 45), &IV 499 T 500 — ?& — 7ve mirar
WL 1973, T 199(2) (@3, fan fa. 7w, =) (DB)... 2269

Persons with Disabilities (Equal Opportunities, Protection of
Rights and Full Participation) Act, 1995 (1 of 1996), Section 61 —
Power of Commissioner — Under the Act, Commissioner is empowered
to take up the matter for implementation of law, with regard to welfare
and protection of rights of persons with disabilities under the Land
Acquisition Act and Rehabilitation Policy — He is not empowered to
direct for employment of anyone of the respondents, thus the order

passed by Commissioner is without jurisdiction. [Hindalco Industries

Ltd. (M/s.) Vs. State of M.P.] _ (DB)...1799

- 3w (e sravre, ST wvaer giv gof arfler) soafas
1995 (1996 F7 1), &NT 61 — YT FT 7T — AfIfrgw @ safa, anga,
A el st qur gaaie fifd ¢ avafa Moo wfodt @ s o
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P @ fay wered @ 2, safay aged grr oiRa snder faem aiftreRar @
2| (Weoo! s fa. () f. 5.9, wow) (DB)...1799
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Police Regulations, M.P., Regulation 213 & 270(4) — See. =

. Service Law [Ashish Singh Pawar Vs, State of M.P.] ...2124
glere fafaas, 4.5, RTTT 213 7 270 (4) — 7@ — war f’fer
(arefiy Rz var fa. 7.9, wea) ...2124

Practice - Apex Court has held that pendency of a reference
before larger bench does not mean that all other proceedings involving
same issue would remain stayed till a decision is rendered in reference
by larger bench. [Anurag Mathur Vs. State of M.P.] ...2031

ygfy — gat=a =raray 3 affERa fear @ 5 385 e @
gue fadw «fya e &1 @ gw =@ g 5 geg ~mdies g o
¥ fofa 32 e 99 vl = srdarear R W e gReT dar 2,
w e T WA (g weRr fa 1y, aw) ..2031

Practice — Principle of Law = Held — The principle of law is
that High Court can interfere in disciplinary matter if finding recorded
by disciplinary authority are perverse or its a case of no evidence or
there is violation of natural justice or rule. [Ashok Sharma (Dr)'Vs
State of M.P.] A " 2173

ggfor — fafer. &r Rigra — afufaifa — ﬁmmmaﬁﬁaﬁ
qrEaTad FqIEte Al @ TwEY e wear @ afy sgutte
giitrerl g1 SR fred fawdwa 2 a1 38 v are fadfls gavor
2 a1 Fafife = serar fm o1 Seaee gar ? 1 (el (st) fa.
7.9, 194) - 2173

Practice and Procedure — Criminal Trial — Reducing to the
sentence already undergone — Effect— Held - Undue sympathy leading
to imposition of inadequate sentence would de more harm to justice
system and would undermine public confidence in efficacy of law.
[Chhanga @ Manoj Vs. State of M.P.] (8C)...1795

: vElo v7 AT — TIfPs® QAT — UGy o g@ USIRe aF
gerqr e — varT — sfafeifa — sgaia gveke @1 Ay @ e el
Fovd, WerAf € =g yurel # aftre wify st Stk fafr &
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~ Pre-Conception and Pre-Ngtal Diagnostic Techniques
(Prohibition of Sex Selection) Act, (57 of 1994), Sections 17(2), 17(3)(b)
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& 28(1)(a) — Cognizance of Offence — Complainant — Appropriate
Authority — Cognizance was taken by the trial Court against petitioner
on the complaint made by Chief Medical and Health Officer (CMHO)
— Challenge to — Held — Until the complaint is signed and presented
before competent Court by officer authorized or appropriate authority
as notified by the State Government, Court cannot take cognizance on
such complaint - The CMHO Bhopal has not been notified as officer
authorized by appropriate authority to act as per Section 17(3) of the
Act and no notification in this respect has been produced before this
Court — It can safely be concluded that CMHO Bhopal has not been
authorized by District Magistrate Bhopal as appropriate authority to
“make-the complaint as required u/S 28(1) of the Act — Complaint has
not been made by ‘appropriate authority’ or any officer authorized by
the State government under the provisions of the Act of 1994 — Order
of trial Court taking cognizance is not in accordance with law —
Complaint made by CMHO Bhopal is quashed — Petition allowed. [Das
Motwani (Dr.) Vs. State of M.P.] . - TLL*102

wefereer g aiv gaw g7 P aedie (frr 997 @1 Afass)
IRIFTm, (1994 ®T 57), .anTE 17(2). 17(3)(F) T 28(1)(¢) — FTRrT HT
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Preventic;n of Corruption Act (49 of 1988), Section 13(1)(e) and
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_Vishesh Nyayalaya Adhiniyam, M.P. 2011, Section 2(1) (e) — “Offence”
— Maintainability of Revision — Definition of offence given in Section
2(1)(e) of the Adhiniyani shows that Adhiniyam of 2011 comes into
operation only when offence u/S 13(1)(e) of PC Act, independently or
in combination with other provision of PC Act or any provision of IPC
is alleged in any case and not otherwise — Presence of allegation u/S
13(1)(e) of the PC Actis an essential ingredient to attract Adhiniyam
of 2011 — Allegation made merely in respect of offence of IPC would
not.attract the Adhiniyam of 2011 - In the instant case, only offence
under IPC was only registered against applicant — Revision is
maintainable. [Vinay Kumar Vs, State of M.P.] _ .. 2283

aerare Frareer afafyas (1988 @7 49) 8T 13(1)(F) v ey
T AR, A¥. 2011, ST 2(1)() — “orRrE — gAerr 3t
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. ) ' ...2283

Prevention of Corruption Act (49 of 1 988), Section 19(1)(c) -
See — Penal Code, 1860, Sections 465, 471 & 120-B [Vinay Kumar Vs.
State of M.P.] ...2283

e FrareeTr IR (1958 #T 49), €T 19(1)() — 7& — TS
WAL 1860, GINTT 465, 471 d 120—F1 (g oaR 3 7w, w=a)  ...2283

Prevention of Food Adulteration Act (37 of 1 954), Sections 13(2),
16(1)(A)(D) & 20(1), Criminal Procedure Code, 1973 (2 of 1974), Section
313 and Evidence Act (1 of 1872), Section 134 — Adulteration — Sole
Witness — Effect — Sample of ground nut oil was found adulterated and
below standard — Conviction based on sole testimony of Food Inspector
— Applicant was minor at the relevant time and was sitting at his father’s
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shop — Held - In Statement /S 313 Cr.P.C., applicant explained his

occupation as ‘Oil Shop’ which establishes that he was incharge of shop
—No possibility of changing sample taken by Food Inspector — Further
held - U/S 134 of Evidence Act, conviction can be based on testimony
of sole witness, number of witnesses not required to prove any fact,
quality of evidence has to be considered — Such solitary evidence of
Food Inspector can be accepted without corroboration and is rightly
relied on by Court below — No illegality in impugned order — Revision
dismissed. [Manohar Vs. State of M.P.] ...2000

- ETE LT Frareer fafam (1954 7 37), arerg 13(2). 16(1)(c)(i)
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(1872 BT 1), €T 134 ~3IPHT — voarw el — THra— qreel & da
1 T ARG 79 AE /AR e 9mr oo - @ Praw @
TG IR R Sy amenRa — gET wne W, AT owaes or
AR I Ry o gEE W 9T or — affEiRT — = 313 Tu. @
HTT o F, IdT® 7} AP AW AT I P wU A W fya,
S wTRE Bvar @ 5 9§ ge &7 uAN or — @re Prias gy B T
T B o W B @l Wara Y — ot afiPriRa — e 1as,
e Aferfrm € Fadfa v weht @ qRwrar o 2wty sreRa @

mmé,ﬁnﬁﬁwaﬁmﬁﬁmﬁmm‘aﬁﬁwmm-

qﬁ,m&mﬁ{pﬁﬁnaﬁﬁﬁwﬁ'mmm~@mﬁﬂm$m
AT WIE Bt i wqfe wer fear o1 wear @ @k P e
g1 SFd wu @ freare far wan @ — anafim sty  wid antear we
— e wiiw | (mew R 7.4, <) ...2000

-Protection of Children _from Sexual Offences Act, (32 of 2012),

Section 3 & 4'— See — Criminal Procedure Code, 1973, Section 164 & -

439 [Manoj Ahirwar Vs. State of M.P.] ...%¥96

P g @ FIoTHl BT AT AR, (2012 BT 32). &7 3
74 — 28 — 7vs HAT YR, 1973, ST 164 T 439 (R IERAR A,
Y. TSy e ¥96"

. Protection of Women from Domestic Violence Act (43 of 2005),
Section 2(a) & 2(f) — “Domestic Relationship” & “Aggrieved Person” —
There is no divorce between the parties — Wife is still in domestic
relationship and therefore respondent wife would be an aggrieved person
w/S 2(a) of the Act—Supreme Court has held that legal relationship between

&
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husband and wife continues even after the decree for judicial separation.
[Manoj Pillai Vs. Smt. Prasita Manoj Pillai] «..1736

e fowr & afgaran’ &1 avavr JfEfaaT (2005 @1 43), 7 2(T)
T 2(7%) — BV FrAet” v AT Ffv — uEet @ weq $iY faare
faedw w1l gar — uoh a#h Y ee Ad=rd {2 vF gwfae uweff o=h
aftrifrga & arr 2(v) @ ava @l wfy g — s=aor ey 3
7w afufgife fear @ 5 fys geaswr 3g et @ e+ ofa sz
gl @ weg faftre ey o w) (e fead fa s gy
Tie Rreds) ' ...1736

. Protection of Women from Domestic Violence Act (43 of 2005),
Section 2(q) — “Respondent” — Female Member — Wife seeking relief
under the Act of 2005 against mother-in-law — Challenge to — Held —
Supreme Court has recently deleted the word “male” appearing in the
definition of Section 2(q) — Aggrieved person may seek remedies under
the Act against female members also. [Manoj Pillai Vs. Smt. Prasita
Manoj Pillai] : ...1736

R 20T | Aty BT G IR (2005 BT 43), €T 2(7Y)
~ gl — REr gTw — uel, u ® frea, 2005 @ afifem @
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Har 2 | (i fread 4. st uifar aiw fieed) ...1736

Protection of Women from Domestic Violence Act (43 of 2005),
Section 12 and Criminal Procedure Code, 1973 (2 of 1974), Section
468 — Retrospective Effect of the Act — Limitation — Maintainability
of Application - Incidents and conduct of the parties prior to the date
of coming into force of the Act will also be considered while passing
orders u/S 18, 19 and 20(1)(d) of the Act — Further held — Provisions of
Section 468 Cr.P.C. are not applicable at the time of filing an application
u/S 12 of the Act of 2005 — Application is maintainable. [Manoj Pillai .
Vs. Smt. Prasita Manoj Pillai] - ’ ...1736

- g¥e 2T W afEaral’ T weeror SRy (2005 BT 43), G°T 12
V9 TUS HiHAT Wiedl, 1973 (1974 BT 2), €17 468 — HlAfram & Hawsdt
vad — TR — T @t gtgefiar — aftfrm @Y o 18, 19w
20(1)() & Fada sy Ry o3 Ay Jfaf @ yae F o= @ qd

t



106 INDEX

F gearal 9uT yEeRl @ IraRer &t i faar ¥ fawr smawm - et
FfifeifRa — 2005 & Aty &) g 12 3 F@T FEET TRT WD
w9q, gvs gfpar dfyar 9 a7 468 @ Sudy AR A€ -FA — amdgA
gigvfig 2 [ (wtwr fiewd fa. sl wifrar e o) ...1736

Protection of Women from Domestic Violence Act (43 of 2005),
Section 27(1)(a) — Territorial Jurisdiction - Husband presently living in
Dubai and wife living at Bhopal — As per Section 27(1)(a), aggrieved person
may file an application where the person permanently or temporarily
resides or carries on the business or is employed ~ It is undisputed that
wife is presently residing with her parents at Bhopal — JMFC Court at
Bhopal has jurisdiction to entertain the application — Revision dismissed.
[Manoj Pillai Vs. Smt. Prasita Manoj Pillai] 1736
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Protection of Women from Domestic Violence Act (43 of 2005),

Section 28 and Criminal Procedure Code, 1973 (2 of 1974), Chapter
VII A — Execution of Order — Held — Section 28 of the Act of 2005 lays
- down that Courts shall be governed by.general provisions of the Cr.P.C.
— If husband is living at Dubai, wife may take recourse to provisions of
Chapter VII A of Cr.P.C. to get the order executed in Dubai agamst

husband. [Manoj Pillai Vs, Smt, Prasita Manoj Plllal] 1736

gV 37 § afgarsi’ a1 avaor JfefraT (2005 #T 43), SINT 28
va gve HiFar wiear, 1973 (1974 &7 2), Iegry VII v — a?er o1 frsgre
— afPraifRa — 2005 @& aftifraa @ grr 28 g wfoofea awd @ 5
=rarad v ufipar Wftar @ wrw Susel g mfaa s - afy oy
g9¢ ¥ ¥® vE 2, ot uiy @ fawg gad ¥ adw Prenfiw R e g
= gvs sfpar SfEaT @ sy VII ¢ @ oudel &7 add @ Gad) 2
(Ttw fead fa. sl wivar water Rieas) ...1736

Public Trusts Act, M.P. (3_0_\ of 1951), Sections 4, 5 & 8 —
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Declaration for Ownership/Title — Adverse Possession — Non
participation in Evidence — Adverse Inference — Held - Respondents
claimed to be ‘Pujari’ of temple — ‘Pujari’ cannot claim ownership of
property of temple, they will remain as ‘Pujari’ without any interest
and title over property of temple — Respondents alternatively claimed
that by virtue of adverse possession they have acquired the title, such
claim itself is untenable — Claiming title on basis of ancestral property
and at the same time claiming adverse possession, are mutually
inconsistent — Further held — Non-entrance of respondents in witness
box to prove their case as per their pleadings, are sufficient
circumstances to draw an adverse inference against them — Properties
mentioned at Serial No. 1 to 10 at para 11 of this judgment belong to
~ Appellant/Trust — Appeal partly allowed. [Shrl Banke Blhal'l]l Bazar
Vs. State of ML.P.] ..2205

al® T JRTE, 90 (1951 BT 30), GIVIV 4, 5 T 8 — @G /5%
#F} aiyor — wfrwd Fem — @ed 8 e 7 Rrar @rar — vfoad ey
_ afafafRa — gweffror % @RR @ gun @19 51 < frar - ger,
Wfax @ wafa @ w@iftes &1 mEr @ oY ued, 3 AR 9 gwfa W
famm frel fow a1 79 © T T @R — yemeffrer * dwfEe wu A
Trar foar fF sRea et @ gy S &% afvfa fear 2, o9
IR g A sl € —~ ige waia 9 AR W) §F T A HE
sty v W sfimd o B AT ST WER FHAT T - I
FRifEiRy — vaffir grr 998 AfEEal @ U 9P FIT B
wifyd &% 2 9l R ¥ udW 7 X, 9 frew whga freed
Prared @ fag waia RRuRE @ ~ 0 Pofa & sfsa1 1 @ ageaie:
19 10 9o Sfrafaa wafeaa sfiareff /=rg 81 & — e aivma: |19y |
(ot s faersh aoR fr. A9, ) 2205

Railway Claims Tribunal Act, (54 of 1987), Section 23 and Civil
Procedure Code (5 of 1908), Section 5 — Limitation in Appeal —
Applicability of provisions of Limitation Act — Contradictory view of
two single benches of High Court— Matter referred to Division Bench
—Held — Claims Tribunal Act is.a beneficial welfare legislation.and is
not a complete code in itself in respect of prescribing and providing
the entire procedure for filing an appeal before High Court nor there
is any specific provision in the Act which expressly excludes the
provisions of Limitation Act - Provisions of Section 5 of Limitation Act
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would apply to filing of appeal u/S 23 of the Act of 1987 beyond the
period of limitation prescribed, by virtue of provisions of Section 29(2)
of Limitation Act—High Court has power to condone the delay in filing
such appeal on sufficient cause being shown by appellant — AIR 2016
MP 37 Overruled — Reference answered accordmgly [Kapil Vs. Union
of India) - : (DB)...1891

?‘aramalﬁaﬂwmﬁw{mﬂ T 54), ST 23 VT [ofaer aiar
TIeaT (1908 @7 5), grvr 5 —ardfler 7 g afeimr sffr @ Suggay
Tl GAISET =~ 9o WA F 3P ed Ediel @ waR ARl
gfeslv — s ws =mde #t Fiffse - affeiRa — gma&r afeor
aftifan e fraer FemTeET R @ oy Swa ~maraw @ wwer s
IRT F Y Wl ufew fifte @ Swehe R WM @ wYEe F e
I A yo qof dfear 56 2, 7 & afafrw ¥ 9 fAfaffe sy @ &
Ffrerad wy @ R affrm § Suweel # awaRds e @ -
R aiftrfrm @1 ar 20(2) @ SRS @ e W, fafew o @
Faftr € W, 1987 % A N a1 23 & wla e v o3 @
forg o€ sty 1 a/r 5 @ Sug" arp 817 —~ ST e w

gdfrareff gR1 i FRT Twid W W s ey v e fadw

B A6 HE P AR | — 1< 2016 T 37 Iwe fawn w4 — Py aggER
s | (sfva R gfvas s ghea) (DB)...1891

Recovery of Debts Due to Banks and Financial Institutions
Act (51 of 1993}, Section 29 & 30— Title of Auctioned Property — Rights
of Auction Purchaser and Judgment Debtor — Held — Since the sale
certificate was not issued by the authority, the said auction sale was
not absolute, no vested right accrued in favour of petitioner and thus
the borrower (Judgment Debtor) has the right to protect/defend its
title over the mortgaged property subject to his paying the entire dues
adjudged by Tribunal — Act of 1993 aims at recovery of dues and does
not foreclose the rights of the borrower — Further held — Even if the
borrower, instead of taking recourse to stipulations under Rules of
1962, approaches the High Court, his right regarding the mortgaged
-property would not be waived — Petition dismissed. [Dinesh Agarwal &
Associates (M/s.) Vs. Pawan Kumar Jain] (DB)... 2142

P sl AT wemat B e T Tqe ST (1993 BT
51) GNT 29 T 30 — ot aqfca #r g& — Tar #ar va Foffa =0
# Fferere — atafeiRa — s Tiftrer grT fAwg gamT v e ad
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. fear T o, oY hemh famw quf 9@ off, arht @ waw A ¥ fifew
sftrer Wiz sl gar qen sufae Surpdar (Fivffa wof) & aiftrever
gt =grEfeffa s wyel 21 w1 e W’ @ Efiw el gR due
Uit WX A9 7% B 7499 BT IRVER T — 1993 & Fftafraw o1 @ww A
& 9T &7 2 9T SuUREAT @ aftreRy o ytdfn wdf Fwar — amt
afrfreifRe — wuft SureEEarn 1962 @ st @ ofadfa wral &1 ssw
A1 B oY, Soa HIAY © GHE WAl #, 999 99t © WE" A 99eT
sftrer afteafra & g — uﬁmml(ﬁmmmmﬂ
@) fa ga gar <) . (DB)... 2142

Regtstratmn and Stamp Class 111 {M;'nistenal) Service
Recruitment Rules, M.P., 2007 — See — Service Law [Nanhe Singh

Maravi Vs. State. of ML.P.] - «*107
Wﬁwvwgaraf gdtT gt (fifvw Tfg) war =df .99 3.9,
2007 — @ — ¥ar [ (A= fig wwd fa. 2y, <on) .. *107

Registration and Stanip Class Il (Non-Ministerial) Service
Recruitment Rules, M.F., 2007 — See — Service Law [Nanhe Singh -

Maravi Vs. State of M.P.] L *107
—~ « . 9oflg7 vq qere qig g (afafie ty) gar adf fam 7.
2007 — 3@ — War By (R fNE A L ww o wsw) | L F107

~ Rehabilitation Policy ;é002, Clause 29(1) — See — Land
Acquisitiori Act, 1894, Section 41 [Hindalco Industries Ltd. (M/s.) Vs.

State of M.P.] o : (DB)...1799
gaaiw Afa 2002, @vs 29(1) — a’@‘ g 3T Srferfaas, 1894,
grer 41 (fFeest oo fa. (}) fa 2y, =) (DB)...1799

Right to Fair Cbmpensation and Transparency in Land
Acquisition, Rehabilitation and Resettlement Act, (30 of 2013), Section
24(2) — See — Land Acquisition Act, 1 894, Section 18 [Mayaram Vs.
State of ML.P.] - . eee®*105

% gref4, gaaraT alv g7elavengT 7 ofaa vlowe qiv greel¥iar
FT AfHIN JERIFAT, (2013 FT 30), GNT 24(2) — @G — A Fof7
FPErfra, 1894, &vT 18 (AART fa. A9, I<7) © L *105

Scheduled. Castes and Scheduled Tribes (Prevr;ntioh of
Atrocities) Act (33 of 1989), Section 3(1)(x), Pénal Code (45 of 1860),
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Sections 294, 323, 506 & 34 and Criminal Procedure Code, 1973 (2 of
1974), Section 161 — Subsequent Addition of Charge — Offence
registered against applicant u/S 294, 323, 506 & 34 IPC - Later,
additional charge u/S 3(1)(x) of the Act of 1989 was added — Challenge
to — Held — Charge sheet reveals that supplementary statement was
recorded after about 8 days of the incident — No reason showed in
statement as to why such facts were not mentioned in FIR immediately
after incident and while recording of statement uw/S 161 Cr.P.C. - No
case is made out under the Act of 1989 — Subsequent charge framed
uw/S 3(1)(x) of the Act 0f 1989 is hereby quashed — Applleatlon allowed.

[Mohsin Vs. State of M.P.] ..*118

ggfaa aifa alv sgfaa aafa (Gerar Ferv) aftfaay
(1969 @1 33), ‘srer 3(1)(x%), TV GIRGT (1860 BT 45), &RV 294, 323, 506
T 34 VT U FiFAT Giear, 1973 (1974 &7 2), T 161 — I ¥ %79 &7
Fisr T — Ided & freg ARAE T3 Wiedar & 9RT 294, 323, 506 9
34 @ Fada e vofiag fHar = — 919 ¥, 1980 @ s 26 axy
3(1)(x) @ e afaRed aRty @8 7 o — & gadh — afafeiRe
" — IRIY UF g% UHE Gl # 6 AYRS HUF geAr d A9 8 A @
grarq afifafag 5l 1@ & — som § S s 98 <z T @ %
Fa R weal &1 wen P qNd uTE v A ufudew § e ¥ve
ufipar wfear & 91=1 161 @ SiTfa oA afufaRas s @9g Sod@ &)
fFar AT o1 — 1989 @ AR @ awia Bid yHwer A T — 1989
» aftfs 3t ar1 3(1)(x) @ Fofa aw § frfm fear mar axte
agerT afrEfes — IS AsR (@l f 1y =) . *118

Securitization and Reconstruction of Financial Assets and
Enforcement of Security Interest (SARFAESI) Act, (54 of 2002),
Section 17 & 34 — See — Civil Procedure Code, 1908, Order 43 Rule
1(a) [Hariram Vs. Jat Seeds Greeding & warehousing] ...2192

facdr amRaal a1 wiagfasvyer giv gavaT aor ofoqfa T &7
yqd7 (SARFAESI) aferfras, (2002 &7 54). 6T 17 7 34 — 3@ — RRko
AT Gigar, 1908, AR 43 Frgw 1(7) (R fa. e s AT goe
FgvEeiiT) ...2192

Securitization and Reconstruction of Financial Assets and

Enforcement of Security Interest (SARFAESI) Act, (54 of 2002),
Section 34 — Held — Section 34 clearly prohibits that no Civil Court

N
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shall have jurisdiction to entertain any suit.or prdceeding for which
Debt Recovery Tribunal is empowered and no injunction shall be
granted by any Court or other authority in respect of any action taken
or to be taken in pursuance to the power conferred under the Act.
[Hariram Vs. Jat Seeds Greeding & warehousing] ..2192
_ Ry apfkaat’ a1 gfrgfaer siv g7deT aor gfegfy fea o1
vad7 (SARFAESI) sfafa9s (2002 &7 54), &7 34 — afifaifRa — e
34 W w0 ¥ yfaltg ot f5 fosh fafae ~mamag < 09 S @ T
o FrfaEl B TEVT e} B afteRar 7 € R g e aE
At werad & qn Rl <mared a1 g vt g aftfrae @
aﬂaqﬁaﬁwﬁﬁﬁﬂwﬁaﬁﬂﬁmﬂmaﬁmm
FRAY B deer F aﬁs‘aﬁwumﬂ%"rﬁmml (sﬁ?mﬁ e
Hsw NfET gos auﬁmﬁm) - ...2192

Service Law — Civil Services (Classification, Control and Appeal)
Rules, MLP. 1966, Rule 3(1)(d) & 29(1)(iii) and Police Regulations, M.P,
Regulation 213 & 270(4) — Power of Revision — Limitation, Scope and
Grounds — DIG (Dy. Inspector General of Police) imposed penalty of
censure (minor penalty) to petitioner — After lapse of more than one year,
IG (Inspector General of Police) cancelled the earlier order and issued
charge sheet to petltloner and mmated departmental enquiry — DGP
dismissed the representation of petitioner — Challenge to— Held — Power
of revision has been exercised after a lapse of more than 1% years - Police
Regulation does not prescribe within how much time, power of revision
can be exercised but assistance of principle laid down in Rule 29(1)(111) of
- .CCA Rules can be taken to conclude that the order passed by revising
authority after alapse of six months is bad in law — Further held - Wherever
specific provisions in Police regulations is not there, applicability of CCA
Rules cannot be ousted and guidance may be taken from the same —
Without cancelling the order of minor penalty, issuance of charge sheet
on same cause and allegation and to initiate departmental enquiry is not
permissible under Police Regulations — Order passed by the IG and DGP
and the charge sheet is quashed restoring the order of minor penalty passed
by DIG —Petition allowed. [Ashish Singh Pawar Vs. State of MLP] ...2124

.~ 6T f3ftr — ffder @ar (aoffevor, Fraaer aiv adfiea) s, 4.
1966, 1. 3(1)(S) T 29(1)(iii) v7 yfere fafrm, am, faTT.213 7 270
(4)— 37T PY IET — uieediwn, faware va grarw — qfas e e -
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#WWtrﬁﬁaT(aq,m)aﬁmﬂﬁmﬁﬁaﬁ wm"ﬁm
fra o @ vvEE, gfew g ae 3 gdox s R fear gur arh
@l AIT-u= W) faar ve i wra a)a 91 — giar mwiides 2

ardt &1 FRET i fear — & gak — aftafeiRa - gﬂ‘\"lﬂvraﬁ-
wfda o1 A 1% a8 @ afe dfia o @ avEw fear T @ = gf
fafraee g7 fafea ), o & foad v @ Hiar, ghao &) ufda &1

gahr fear w1 Aedr @ ey U8 frsed fraras 2 % ve: 9e Aa W@
v ¢TaEe e g/ Ry vRka R s [y 9 gfe /@
Tragef }, W Fret @ frae 20(1) (i) ¥ vfoafea figra &) wsmaar
o o wedt @ — et affETRE — st yfaw e 3 fafiffs guag
7dY 2, dife. frl’ @) gaisaw & deew T frar 9 wear qer se
Q@ Ariges faar wr wear. @ — @9 wlka a1 IRy Frw 52 fa, s
FROT U9 AfFTHUT W™ ARy 95 o frar ST a9 Ay sTe e
s gfaw fafee @ awa sgde 96 @ - qfaw swwertdas g
TRe ag Wid @ ARy & 4 d $3d 5y faw aEiias aun
gﬁwﬁ%wmmﬁamﬁwm%w—mﬁmwl
- (sm‘f’rwﬁﬁ-'mﬁ Y. ) ...2124

Servtce Law — Civil Services (Classifi catzon, Control dand Appeal) -

Rules, M.P. 1966, Rule 14 & 15 — Order for Fresh Inquiry —~ Held — In
case of disagreéinent with report of Inquiry Officer, Disciplinary Authority
can order for further inquiry and not de novo fresh enquiry — Decision of
fréshiinquiry by appeintment of a new Inquiry Officer is not in a¢ccordance

" with Rule 135 of the Rules of 1966 — Matter remanded back to Inqunry:

officer to hold further inquiry —Appeal allowed. [Pramod KumarAgrawal
Vs. State of MLP.] _ (DB)...*119

. Rar RFr — Rfyer dar (@feve, Ayaor alv adfta) A3 94
1966, A% 14 7 15 — 748 RR & wrg @ fory sn3er — affaifRa ~ wr=a
el @ Rl @ Wi aweAly 319 @ e A, awmafre
vt afaRea wia @ fay ke ov wwar 2 @on 7 fF g R AR
ﬁmﬂéq—ﬂﬁmﬁMaﬂﬁgﬁﬁmﬁﬁi‘ﬁmm
ﬁﬁmwssa%ﬁ?m’ra%ﬁmwa%aﬁmﬂﬁ% Har sfaRe wirg
ﬂ?ﬁﬁﬁﬂhﬂﬁqmmmw i woR | (g
amw:nmﬁ 1.9, Iq9) (DB)...*119

Service Law — Civil Services (Classification, Control and
Appeal) Rules, M.P. 1966, Rule 15(2) — Disagreement with Inquiry
Authority — Procedure — Dismissal from Service and Recovery — Tender/
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Contract regarding Deendayal Mobile Health Unit was floated whereby
the same was awarded to a party which was later terminated — Party
challenged the termination of contract in an earlier writ petition whereby
the same was allowed and this Court quashed the termination of contract
— Subsequently, regarding alleged financial irregularities, petitioner,
under disciplinary procéedings was punished with dismissal of service
and order of recovery was passed against him — Challenge to — Held —
Inquiry Commissioner exonerate.d petitioner from the charges — Even
matter was referred to Lokayukta whereby they did not find any
irregularity and closed the inquiry — Petitioner was proceeded ex-parte
and punishment was imposed — Decision of Disciplinary Authority is
contrary to decision taken by Division Bench of this Court — Impugned
order of dismissal of service and order of recovery quashed — Petitioner.
directed to be reinstated with backwages — Petition allowed. [Ashok -
Sharma (Dr.) Vs. State of M..P.] ) .o ..2173

war fafer — fifaa dar (afever, oo aiv adfie) Fea 494,
1966, [T 15(2) — o W § aaEaly — yhear — dar @ gaegfy
77 Fgat — deara Atasd @red gfe 3 wEg ¥ ffier /e s
a1 T fUEE I9A B UF YEOR & e f&ar wan, 9§ e
wdaar f&a T — vasR 4 qdax Re gty 9 wfaa @ adawm <t
At ¥ e 999 &1 q9R foar @ iy 39 =aen 3 wWfawr @
wfaar # abrefsa fear —  aowa, Al @), afveRe fwa
st & vdg ¥ aqamie sl @ e dar ] uged
W =fosa fear T i Sue faeg o &1 ey wRa fear @ — «t
i) — aAffigiRa — o agaa 3 = &7 ARl | fagea = faa
—~ g5 9% % wman atergae o Ffde fear wr e 5= ey
gftrafiaar 7 arfl &R w97 @) — 9t W g uE e 91 T8
off ¥X Tve aftrifra fear T o — sqTmate gRe 1 ffe, 3=
ATy B e i g fod W fofy @ faclla @ - dar |
gl @1 amafe ety @ ol &1 akw afefe - A 7t fis
I & G e fpd i @ fay PR fea T — aifaer |19
(eret® wof (S1.) fa. 7.9, <=a) o 2173

Service Law — Civil Services (Pension) Rules, M.P. 1976, Rule
9 and Civil Services (Classification, Control and Appeal} Rules, M.P.
1966, Rule 19 — Permanent Stoppage of Entire Pension — Opportunity
of Hearing — Approval — Held — State Government has ample power

}
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under Rule 9 of the Pension Rules to stop the pension in cases where
pensioner is found guilty of grave misconduct/offence in departmental
enquiry or judicial proceedings — Such conduct should be related to the
period when he was in service — In the present case, conviction is
founded upon his conduct as an employee — Conviction was upheld by
this Court and Supreme Court — Full Bench of this Court-held that
after conviction by a Court of competent jurisdiction, no opportunity
of hearing is required to be given — Further held — Vide executive
instruction, State Gavernment clarified that approval of PSC is required
in such cases where employee is appointed through PSC —In the present
case, petitioner was not appointed through PSC, thus no approval was
required — Petitioner not entitled to receive pension from the date of
impugned order— Petition dismissed. [Prem Chand Chaturvedi Vs. State
of M.P. ...1636

ar Rfer — Rifder dar (9%r7) A 70 1976, g 9 oo Rifaer dar
(Tfeeor, fAaar giv adie) Aaw 7.4, 1966, FraT 19 — 99 997 9 &5
V& — gaarg @7 Jaav — Jgaier — affaiRa - s wer 9@ 9
freat @ fraw o & siwvfa 9. yoool # Ty d9d @) yaiw afew @ ot
A @ faarfa sia sear =rfie srfafeal 3 9y sEEr /s a1
S T T ? = e AN 99 Al ¥ weg w1 =iy o9 ag dar
o —qduT waRor A, <l 9w odurd $ Wy F araRvr W amenRd 2
— Nl &t 39 AT N @ SwaH SAAd R S @ 4T A7
- 39 =red @ of =dfls 3 afafeiRa o 5 qar afefar «
I g7 SiNiafE @ uvEn, g9 &1 sEa f&ar smar onféa \wy —
art afafraife — sfufas srew gRT wsg e 1 we faar @ doa
Y, T agHe O UER ¥ anifer @ ol SR g @ wRe fga
frar war @ — adwe wawer A, It @ Do & sy e 98 fear
T AT, A P AqAeA e T o1 — A, amEfia ander Y fafyr @
9YF TR &Y BT §BeR e — Tfaer @iRsr| (@7 98 agda fa 7y
<) . ' : © 7 ..1636

. Service Law — Civil Services (Pension) Rules, M.P. 1976, Rule
42 — Voluntary Retirement — Withdrawal — Held — As per Rule 42 of
the Rules of 1976, once application for voluntary retirement is accepted

.by respondent, the same cannot be withdrawn — Application for
withdrawal of resignation can be filed before its acceptance — So far as
. 30 days notice period is concerned, the same would be applicable in
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those cases wheie no period has been mentioned io‘application for
voluntary retirement — In the instant case, choiced date has been

mentioned in application —No illegality in impugned order — Petition
dismissed. [Shanti Verma (Smt.) Vs..State of M.P.] ..2134

) #arﬂﬁlr mﬁa?a‘ar(q‘wm 5y 1976, 97 42— W@Re®H
darfrgfea — arre dar - afPEiRT — 1076 @ Pt @ Praw 42 B
R, TF 9 gl grr wiftew darfgla o1 areT wer o faar -
wqr 2, 9 999 $ 99 FE FAAT OT gedl — WAYHA I99 |9 2T -
AT vud R 19 @ qd uga fHar S 9adr @ — Wl 9% 30
Rt Y Tifew s@afr o7 9w @, 9eq 99 gsRen A Qp s oEl
Wftos Watefa @ fag sadsw & 1 aafr &1 serw 72 fear T

& — adu gaReT A, ﬁﬁﬁﬁr&rmmaﬁ#maﬁmw%—-

:m%ﬁﬁsrﬁ‘uﬁ a1g Ffe W - wiver enle | (@ify =@t (Ewh) fa. A

9. SE) . L ...2134

- Service Law - Constttutmn -Article 320(3) and Civil Services
(Classification, Control and Appeal) Rules, M.P. 1966, Rule 27(2)-—
Power of Appellate Authority — Advice .from P.S.C. - Disciplinary
Authority imposed major penalty to petitioner - In appeal, Appellate
Authority opined to reduce the penalty to a minor.one — Matter
forwarded to P.S.C. for consultation and advice ~P.S.C. opined not to
reduce the penalty imposed, resultantly Appellate Authority dismissed

~ the appeal — Challenge to ~ Held — Requirement to consult the,

M.P.P.S.C and its report/advice is not binding on the disciplinary
authority or appellate authority while exercising quasi judicial powers

— As per Article 320(3) and Rule 27(2) of the Rules of 1966, authorities

may seek advice of P.S.C. — Mere consultation would not mean to affect
the proposed pumshment It would amount to abdication of statutory
powers of authorities which is not sustainable in eyes of law —Impugned
order is quashed and matter remitted to appellate authority-to
reconsider the matter on point of punishmient, uninfluenced with advice
of the Commission (P.S.C.) —Petition allowed [S K. Agarwal Vs. State
of M:P.] - . ...1840

. - var Rfr — 3T - aigia‘aszaﬁ)wmﬁa#ar(mﬁ‘awﬁaw-
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mﬁmmﬁﬁw%ﬁaﬂaﬁﬁﬁﬁmw w3 sfrifim
B T i B B9 T I B D, RemRasy sfidl wrRey e
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Tpd § — W W B el | gvs @ g &9 9l 8T — 9

yifeeTRat @t S uidel @ @ @ wae e b ot 5 Rt @Y gfe
q SR @y Ay wE @ — e sty alrdfed wer wmrer amahr (4.
ga.¥)) ¥ weE ¥ aquwifad slew 3ve o g W gaffar s g afieh
Tt w yhdfya fer war — mﬁmwl(wa% T 3. 9. '\'1—&)

..1840

. Service Law — Daily Wagers — Industrial Disputes Act (14 of
1947) — Central Government vide notification decided to amalgamate
three Regional Rural Banks with the appellant bank whereby services
of the daily wagers was decided to be dispensed with — Respondents,
daily wage employees filed writ petitions before High Court whereby
appellants were prohibited to hand over the petitioners (daily wagers)
appointed by the erstwhile Regional Rural Banks to private agency
and allow them in service as engaged by the erstwhile Regional Rural
Banks — Challenge to — Held — A daily wager, by nomenclature itself is
not a regular employee of Bank as there is no established employer
and employee relationship — Daily wagers have protection as provided
under the Industrial Disputes Act of 1947 but there cannot be any
prohibition against employer, not to terminate services of daily wager
as it is not even available to regular employees — Services of workmen
can be dispensed with as and when it is considered appropriate by
following due process of law — Order passed by singlé bench is sét
aside — Appeal disposed. [Madhyanchal Gramin Bank Vs. Neeraj
Kumar Barman| (DB) .1633

war fofer — s FaTarat — 317‘377‘1‘5‘1?:‘ faars -‘:‘If%ﬁw (1947 &7 °
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T 8 wear 5 9% P doaif @ Qo B e T Y @@l e aw
@ Frafira sfaRat ® 96 Suas T8 — fafy 91 s ufsar & aras
gTeT, ot T U wre. el wamn war 2, sHerT 3t 9491 9 Aaftrged fean
ST 9&dar @ — b Ads gR1 IR IR Jurs — adid FRiad |
(weaiaa oo 99 1 fRa gar T99) (DB)...1633

Service Law — Principle of Audi Alteram Partem — Held — Apex
Court has concluded that audi alteram partem is one of basic pillars of
natural justice which means no one should be condemned unheard —
Whenever possible, it should be followed but it is not necessary where
it would be a futile exercise or where the result would remain the same
— A Court of Law does not insist on useless formality — In the instant
case also even though notice was issued by respondents to petitioner,
the result would remain the same. [Shanti Verma (Smt.) Vs. State of
M.P.] : .2134

war Ry — g 7o @ o g7 o7 Rgra - afPEiRe -
Haiea ATEs 1 ¥ Preefa fear @ f& g ug & i g7, dufie
=Ty B qAE WA ¥ 9 e @ Rrwer aef @ fF vl B i g i
Rrgaty 8 & =fee — w9 o 999 8, 399 9T e ST anfee
mwwwmﬂﬁ? W'l @g s wef uaiw s ar wiel
afom 9@ W — ey Prefs atvalRear w @ik 7@ dar @ -
T gawer ¥ Y, geffao gR A wt ifew o f5d 9R w Y
© oo @€Y @ _(anfy anf (feell) 3 7. ) . w2134

Service Law — Registration and Stamp Class III (Non-
Ministerial) Service Recruitment Rules, M.P., 2007 and Registration
and Stamp Class III Ministerial Service Recruitment Rules, M.P, 2007

.= Appointment — Amalgamation of Post — Amendment in Rules —
Petitioners applied for and got selected for post of Registration Clerk
— Respondents took consent of petitioners for the post of Assistant
Grade ITI on the ground that post of Registration Clerk and Assistant’
Grade III were amalgamated by decision of State Government — Later,
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“after joining as'Assistant Grade III, petifioners came to know that plea
of amalgamation was incorrect and no such amendment in Rules has
been made — Challenge to — Held — Post of Registration Clerk is

governed by Non Ministerial Rules and post of Assistant Grade IIl is
governed by Ministerial Rules of department —Amalgamation of these

© twa posts merely on basis of a communication without amendment in
Rules is not permissible — Cabinet has also not taken such decision of

amalgamation — Till date, no amendment made in Rules — Petitioners - '

applied for post of registration clerk and was duly selected on the said
- post —Stand taken by Government is fallacious and contrary to Rules
— Petitioners be allowed to work on post of Registration clerk — Petitions

© allowed. [Nanhe Singh Maravi Vs. State of M.P.] %107

war 3ty — goflaT va gare, gty 4ot (@lifve a97) dar adf
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YIS T 9O AT Hed 99 a2 Fram @ faada @ — arfror «t
: qmﬁrmﬁwwmmaﬁw:ﬂaﬁm Tfye§ AR | (7=
ﬁfﬁrmﬁ A9, o) . - 107

Servzce Law — Removal of Employee - Callege Code, Clause -

28 — Procedure — Petitioner, a professor in a private unadided

educational mstltutlon, was abruptly restrained by respondent-

institution to put his signature in attendance register and was deprived.
to perform his lawful duties — Institution neither conducted any

: disciplinary proceedmgs nor placed him under suspension — Challenge -

]
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to — Held - It is admitted fact that service conditions of teacheérs of
even an unaided institution admitted to the privileges of University
are governed by College Code— Petitioner can be deprived from his
right to perform his duties only as per the procedure laid down in College
Code — No material/Order-on record to show that any lawful order was
passed in respect of petitioner — Action taken by institution/employer
against petitioner is disapproved — Respondents directed to permit
petitioner to perform his lawful duties forthwith, however Institute will
. “be free to take action against petitioner in accordance with law —
Petition allowed. [Pushkar Gupta (Dr.) Vs. State of M.P.] .99

dar Bfer — FHfard & Ferar 9T — Yeldeney givdl, €< 28 —
76T — ard), Te et dv-wsrar yra Rafre deer ¥ yreATds Hl,
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st — weaeffror b, areh @ e e Ritgef wder w1 aeE
aﬂ#aﬂﬁqﬁé#%@ﬁ%ﬂmﬁ?mw.amﬁﬁwﬁﬁﬁﬁw
Y @ freg aRaE w1 @ fag wdw B — arfaeT H9R | (s Tr
(=1) f§. 79 w=w) - ) . %99,

Service Law — Stoppage of Pension.— Civil Services (Pension)
Rules, M.P. 1976, Rule 8 — Opportunity ?Jf Hearing — Natural Justice
— Conviction u/s 7 of Prevention of Corruption Act, 1988 against which,
appeal is pending — Stoppage of pension of petitioner without issuing
any show cause notice and without giving any opportunity of hearing—
Held — After retirement, pensioner is entitled to pension in view of his
past service under the State —An employee earns his pension by serving
the State for many years — Pension is not a bounty - Deprivation of
pension affects civil rights of pensioner, the means of his survival —
Show cause notice is required to be given to the retired government

\ c -



120 S INDEX

servant convicted by the Criminal Court — Natural justice warrants
that opportunity of hearing is required to be provided béfore an order
of stoppage of pension is passed u/R 8(2) of the Rules of 1976 —
Reference answered accordingly by majority. [Ram Sewak Mishra Vs.

- State of M.P.] (FB)...2076

war ffer — o7 a1 W — Rifder @ar (@er7) Ao, 40 1976
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(Tw daw fsm fa. 7w wrea) _ ~ (FB)...2076

Serwce Law - Termiizatioﬁ — Character Verification —
Suppression of Fact— Petty Offence — Petitioner, presently 46 yrs old
was initially appointed as daily wager in 1989 and in the year 2015 he
was regularized — Subsequently his service was terminated on the
ground that he suppressed his criminal antecedents in character

verification form, which has rendered him unfit for government

employment — Challenge to — Held - Petitioner was charged for offence
u/S 147, 148, 294, 323, 506 and 324 IPC in 1999 which was a family
dispute and was later compromised in 2000 — He stood acquitted around
15 years back before his verification — Offences are petty in nature
and incident took place when he was 28 yrs old - It cannot be said that
petitioner was involved in any case of moral turpitude — Discretion
exercised is not just and proper and was exercised in a mechanical
manner — Impugned order quashed — Petltlon allowed. [Bhagwan Das
Yadav Vs State of M.P.] .. %87
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Town Improvement Trust Act, (M.P) 1960 (14 of 1961), Section
71(1) and Nagar Sudhar Nyas (Nirsan) Adhinivam (22 of 1994) —
Acquisition of Land — Use of Land — Right of Trust — Land of appellants
were acquired vide notification uw/S 71(1) of the Act of 1960 — Land was not
used by the Trust as for the purpose, it was acquired — Appellant filed a
writ petition which was dismissed — Challenge to — Held — Once a notification
has been published u/S 71(1) of the Act of 1960, the land owned by
appellants vest in the Trust absolutely free from all encumbrance and
Trust can utilize the acquired land for any other purpose which it deems
appropriate — Trust, using the acquired land by carving out residential
plots cannot be said to be illegal — No merit in appeal and is dismissed.
[Arvind Kumar Jain Vs. State of M.P.] L (DB)...1623
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" Town Improvement Trust Act, W P) 1960 (14 of 1 961), Sectton
72(2), Nagar Sudhar Nyas (Nirsan) Adhinivam (22 of 1994), Section 3
and Land Acquisition Act (1 of 1894), Section 18 - Compensation —
Agreement — Jurisdiction of Court - In the instant case, no proceedings
were initiated for determination of amount of compensation by an
agreement in terms of Section 72(2) of the Act of 1960 nor the matter was
referred to the Tribunal — Act of 1960 was repealed by the Act of 1994
. where Section 3 of the Act of 1994 shows that pending proceedings before
the Tribunal will continue as if Municipality was a party and if proceedings
are filed after the repealed Act, it shall be disposed of by the Court of
District Judge of the concerned district as if reference made to that Court
u/S 18 of the Land Acquisition Act, 1894 — Appellant permitted to invoke
jurisdiction of filing proceeding before the District Judge within 90 days
from today. [Arvind Kumar Jain Vs. State of ML.P.] © - (DB)...1623

TIY YEIR T JIT, (A.9) 1960 (1961 &7 14), &7 72(2) vF
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Transfer of. PrbpertyAct (4 of 1882), Section 54— See — Evidence
Act, 1872, Sections 68, 69 & 90 [Ramcharan Vs. Damodar] ...1882

: TRy v g (1882 w1 4), GnT 5¢ — §@ - W
glafrrg, 1872, gy 68 69 7 g0 (=R fa. |TAiER) ...1882

Van Upaj Vyapar (Vinivaman) Adhiniyam, M.P. (9 of 1969),

!
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Sectwn 5 & 15 and Forest Act (16 of 1927), Sectmn 26 & 41 - )
Confiscation of Seized Property — Illegal transportation of teak wood
— Tractor and trolly seized — Confiscation order passed by forest

* authority/SDO under provisions of Adhmlyam In revision before the

Session Court, seized vehicle was directed to be released — High Court
upheld the order of release of seized vehicle — Challenge to — Held —
Criminal prosecution is distinct from confiscation proceedings under
the Adhiniyam — Both proceedings are different and parallel - Section
15 gives power to concerned authority to confiscate the articles even
before the guilt is completely established — Confiscation being
incidental and ancillary to conviction, State Government has separated .
the process of confiscation from process of prosecution — Order passed
by High Court is set aside — Appeal allowed. [State of M.P. Vs. Smt.~
Kallo Bai] _ " (SO).. 2063

avmw(ﬁﬁwajaﬁrﬁwvy(msgwgmsaw
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" 'Van Upaj Vyapar (Viniyaman) Adhiniyam, M.P. (9 of 1969),
Section 15(5)- — Protection to owners of seized vehicle — Held —" A

" protection is provided for the owners of seized vehicles/articles, if they

are able to prove that they took all reasonable care and precautions
as envisaged w/S 15(5) of the Adhiniyam and the said offence was

committed without their khowledge and connivance. [State of ML.P. Vs.

Smt. Kallo Bai] . , (SC) . 2063
T me(ﬁﬁww)mw I {196‘9 a;r.o} am:s(s)—
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Vishesh NjayalayaAdIziniyam, M.P. 2011, Section 2(1){e) —See
— Prevention of Corruption Act, 1988, Section 13(1)(e) [Vinay Kumar
Vs. State of MLP.] ‘ _ ...2283

ety ~arey Ifefaan, 7.9, 2011, 6T 2(1)(3) — @@ — g
Frarevr siferfram, 1988, ser 13(7)(5) (g gaR fa 2g. o) ..2283

Vishesh Nyayalaya Adhiniyam, M.P. 2011 — Object — The object
of Adhiniyam is to expedite trials of offences related to disproportionate
- assets punishable u/S 13(1)(e) of the PC Act, simplicitor or in
combination with other offences under IPC by establishment of Special
Courts-and laying down procedure for confiscation of unaccounted
property and money procured by means of offences as defined u/S

2(1)(e) of 2011 Adhiniyam. [Vinay Kumar Vs. State of M.P.] ...2283

‘ ﬂ#wwmﬁwv 77 zon—mﬁw fretw =mareray
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21 (g g fa 7o, =) . ...2283

. Writ Appeal — Limitation — Condonation of Delay — Ground —
Held — Appellant was prosccuting remedy before this Court by way of
writ appeal and review petition and hence delay in filing present appeal
is bonafide constituting sufficient cause — Delay condoned. [Ram
Kumar Meena Vs. State of M.P.] _ (DB)...2099
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Workmen’s Compensation Act (8 of 1923) — Section 2(I)(n) —
Definition of “Workmen” — Appellant filed a claim case for coxi;pensat_ion
on account of accidental death of his son while on duty during the course
of employment under the respondent — Claim case was dismissed —
Challenge to — Held —Itis clear from the facts that death of employee has
occurred during the course of employment but Section 2(1)(n) shows that
the Workmen’s Compensation Act excludes the employees doing clerical
or supervisory work — In the present case, deceased was employed as a
clerk and was thus not a “Workman” within the ambit of the provisions of
the Act—Impugned order is just and proper—Appeal dlsmlssed [Ga_]endra
Singh Vs. S.G. Motors] .. ..*91

pHPIv Flaev sfﬁﬁav (1923 ®T 8) — snwzﬁ)({':r) — “BHBEIE”
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R & Wax “sfer & o — anEfie sy = 9 sfaa €@ —
adia wiiel) (e R fa. gl ated) . .. %91

. Workmen’s Compensation Act (8 of 1923), Section 3¢ —
Compensation — Quantum — Interest on Compensation — Respondent
while carrying out repairing and maintenance of electric line got electric
shock from High Tension Line and died — In claim case, Commissioner
under the Act of 1923 awarded a compensation of Rs. 3,78,575 alongwith
interest @ 12% from the date of accident — Challenge to — Held -
Appellant contended that respondent was not their employee but was
the employee of the contractor who was contracted for maintenance
work — In written statements, appellant stated the place of work as
Transport Nagar whereas Contractor stated the place of work as
Kishanbagh — Appellant and Contractor could not establish their
respecfive contention — Further, appellant miserably failed to establish
the shift duty allocated to workers whose names were found in
attendance sheet — Oral and documentary evidence shows that findings
" recorded by Commissioner cannot be faulted with — Further held —
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Supreme Court held that interest on compensation should be paid from
date of accident — In the present case, award of interest from date of

accident, also cannot be faulted with — Appeal dismissed. [Executive

Engineer (City Division North) M.P.M. K.VVC L Roshmghar, Gwalior

Vs Kishorilal] %90 .
I Tfyee AT (1923 a:‘ra) &%T 30 — FlG®Y — 7y —

vfoev g 1o — geaefl ) Rigy a5 3 W @ EREE ol e
FEC T 13 W faga &7 wewr @ A w8 W - <@ @
THYOT W, 1923 '@ FJftigw & Faefa argam 3 gefer 9@ it /@ 12%
SN B SR @ T 3,78,575 ./~ &1 ufaww aftfoffa fear - w5 gatd
— afufaffe — sfiarefl § a7 o faar 5 gweff sver sdard &) o7
afes 99 IFTR 1w o Fred vewany @ o 3q Wi € wF

oft — faRaa werl «, arfiemeff 4 & &1 v granld TR TamT &

wrafe 3PER F w1 &1 Tra freeEmT Tamn € — adiareff @i 3@
s weftw o wenfia € a% @@ - I, afiaefl 57 Ffert @
Fefea fide Sy Wi 3= 7 38 axe fwa o1 e s suRafy
e # i R o - WRee @ TR wiew 9w suid & 5 anga
gra afifaRea f@d @ sl ¥ 91 e T ot o a&d — amdt
afifieiRe — Svaaq < 4 afafeiRa frar 2 5 aftesy w® ==
&1 qaa geer @ fufdr |/ far e — oI gwRer A, gefesr @Y
fafr @ =w sffeffa f5d o & A S gt ) Froreh @ aed —
afra @i | (qferagfes sEifrR (m&ﬂmmaf)@tﬁwa%aﬁ@
Hya. o, @ifaae fa. ﬁmﬁ'ﬂma) ..*90

* kK ok ok

LH

n



- j4s
THE INDIAN LAW REPORTS M P SERIES 2017
- (VOL-3)
- JOURNAL SECTION
IMPORTANT ACTS, AMENDMENTS, CIRCULARS, .
NOTIFICATIONS AND STANDING ORDERS.

MADHYA PRADESH ACT
“No.22 OF 2017

THE INDIAN STAMP (MADHYA PRADESH AMENDMENT)
: ACT, 2017

[Received the assent of the Governor on the 18" August, 2017; assent
first published in the “Madhya Pradesh Gazette (Extra-ordmary) “dated
the 22 August, 2017, page No. 914 (1)].

An Act further t6 amend the Indian Stamp Act 1899 in its
appllcatlon to the State of Madhya Pradesh

Be it enacted by the Madhya Pradesh Leglslature in the sxxty-elghth
year of the Republlc of India as follows - .

1. Short title and commencement. (1) This Act may be called the
- Indian Stamp (Madhya Pradesh Amendment) Act, 2017.

(2) It shall come into force from the date of its pubhcatlon to the Madhya
Pradesh Gazette. _

2. Amendment of Central Act No. II of 1899 in its application to

the State of Madhya Pradesh. The Indian Stamp Act, 1899 (No. II of
" 1899) (herclnafter referred to as the prmmpal Act) shall in its application to
. the State of Madhya Pradesh be amended in the manner hereinafter prov1ded

3. Amendment of Schedule 1-A. In Schedule 1-A to the principal
©Act,-- ‘ ' )
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(1) in article 25, in column (2), in proviso, after clause (f), the following
clause shall be added, namely :-

“(g) when an instrument relates to transfer of development right
and/or construction right, obtained from the instrument
executed under article 6(d) (i), along with consent of
land owner or lessee, as the case may be, thie rate of
duty shall be one percent of market value of the land
related to transfer of such right or consideration,
whichever is higher, subject to.a minimum of one
thousand rupees.”;

(ii) inarticle 62, in column (2), the follow;i‘ng explanation shall be
added, namely :-

“Explanation.- In case of assignment of a mining lease, the duty
shall be equal to the amount or value calculated under

article 38(b) depending upon the remaining periodof

the lease.”.
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Short Note
. *(114)
Before Mr. Justice G.S. Ahluwalm
_Cr.R. No. 437/2017 (Gwalior) decided on 3 July, 2017

ASHOK , - ..Applicant
Vs, |, o
STATE OF M.P. . ...Non-applicant

Penal Code (45 of 1860), Section 306/34 & 107 — Revision
against Charge — Ingredients — Deceased husband used to object the
relationship of his wife with the applicant/accused whereby wife not
only use to quarrel with the deceased but also used to thréaten him in
front of applicant/accused of falsely implicating him in criminal case —
Held - It is clear that applicant and co-accused had created such a
situation which indicate something more than mere relationship— There
is sufficient material available on record to draw an inference that
applicant with co-accused (wife of deceased) by their conduct has
instigated the deceased to commit suicide — Charge rightly framed —
Revision dismissed. :

' qUE Hlgar (1860 T 45) m?rsas/.u g 107 — INIT B
I%m—;ga??avr HT® — A& qid & AN a4 & qaes /afgy @
wrer WHe o amufed off o R oh 7 S99 gue @ Ao weT ! oft
dfer A<s /afgaw & 9 S Ui ywRer ¥ fiedr wy R/
grfera ax1 91 gHal M <A = — afafeiRa - 97 we & 5 o
" a wE-Atge 3 ¢ aRRufa gfag aY oft ot f5 9w W /@ @
afers v Ak vuefife axfl @ — 9% Frod P 2q aftle w
. uatw |ayY Suds ? 5 Ik 3 we—athged (qa@ A uell) @ wier
memﬁwﬁmmﬁﬁmmm—
IRy Sfae wy 4@ fasfaa fFar o — gedieor @lRsn )

- Cases referred :

(2002) 5 SCC 731, (2015) 11 SCC 753, 2016 (3) MPLJ (Cri) 549,
2016 (3) MPLJ (Cri) 96, (2009) 16 SCC 605, (2012) 9 SCC 734, (2002)
5 SCC 371, (2010) I SCC 750, 1994 (1) SCC 73, AIR 2011 SC 1238,
(2007)°10 SCC 797, (2010) 1 SCC 707, (2012) 9 SCC 460. .

J.S. Kushwah, for the apphcant
~ Girdhari Singh Chauhan, P.P. for the non-applicant/ State
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Short Note
*(115)
. Before Mr. Justice Rajeev Kumar Dubey
Cr.R. No. 792/2016 (Indore) decided on 4 April, 2017

' CHANDARSINGH - ...Applicant
. Vs, o :
- STATE OF M.P. ._..Non-applica.nt

Penal Coder'('45 of 1860), Section 115 & 120-B and Criminal
Procedure Code, 1973 (2 of 1974), Section 227 & 228 — Framing of Charge
" ~ Extra Judicial Confession of Co-accused— Revision against the order

fi'aming charge against applicant w/S 115 and 120-B IPC — On basis of -
confessional statemént of one co-accused, offence registered against :

applicant ~Held - FIR lodged by complainant is based only on information
by one of the co-accused — Mobile call details only shows that on date of
incident co-accused talked with each other but only on this basis it cannot
be inferred that applicant hatched conspiracy with other co-accused for
murdering complainant — Confession of co-accused is no evidence at all, it

is just a corroborative piece of evidence against applicant and alone cannot -

_be used as a foundation for conviction of accused — No substantive evidence
on record to frame charge against applicant — Applicant discharged —
Revision allowed. -

. .qug afRar (1860 BT 45), GNY 115 T 120—d1 ¥T 7S FAAT wledl,
1973 (1974 &7 2) SIRT 227 T 228 — 1T ArfFT f5ar i — ae—aigad
# ~fPae wigly — ARAE <s Wikl B AR 115 1§ 120-§ F s

e & favg ARIY R @ ARy @ [Aeg T — (@ dE—aifgem

) TellEfy @ P9 @ AER R, 45 @ freg IR dsiEg fear
_ affeiRe - wRard gRr &St fvar ar ver wEem gRES ead
AﬁmﬁﬁWWWﬁﬁ?ﬁmﬂmﬂ—mﬁ
oid faawr 99 38 <wid & 5 ge fie @ we—abgwl ¥ s d
wad A off =g B TU IER R 7@ fred T Froen 1 waar e
IdEE 3 IRad) B v o @ R o we—Aliged @ Wl s &

o1 — GE—airgEa B GRS e T 2, 9% qNaEe @ ey e 9,

D ¢F OIS AN 2 G Afvgad @ ARy B fAg o @ w0 A aed
ITART 4] T o1 Gedr — AdEs @ g AN fRfim +9 eg afe
R BIE ARG G W@ — w6 ARgE fEar m-gThEr A9
Cases referred : ' B

(2010) 9 SCC 368, AIR 1952 SC 159.

Yy

Ar
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Rakesh Sharma, for the applicant.
Himanshu Joshi, P.L. for the non-applicant/State.

Short Note A
: *(116)(DB)
Before Mr. Justice S.K. Seth & Smt. Justice Anjuli Palo
W.P. No. 11586/2014 (Jabalpur) decided on 9 August, 2017

IDEAL CARPETS LTD. ' ..Petitioner
Vs. . . ; = . o
UNION OF INDIA & ors. : ' . ...Respondents

.. Customs Act (52 of 1962) — Liability to-Pay Demurrage Charges
— Petitioner, a company engaged in business of import and export,
imported an consignment which did not get clearance from the custom
authorities and were kept in the Inland Container Depot (ICD) —~ Custom
authorities claimed demurrage charges — Challenge to — Held —

Supreme Court has held, that once consignment is handed over to Port -

Trust and the goods-are detained for want of clearance from custom
authorities, demurrage has to be collected from the consignee —
Respondents were justified in claiming demurrage charges from
petitioner company who is liable to pay the same till goods were released
from ICD-- Petition dismissed. -

Hhr—-gew ey (1952 78 52} ~ Sud yaw B gﬂ'ﬁﬁ FT
gfer — oY, arara-Prafa @ aiar 4 @ ft @ 9 3 F e Wy
ot ama faar Rt W goo TiReRar @ freerht v e gY@ se
Fois deax feul (g dis)) 4 war a1 — W gow giitefar |
IMT gAR BT 7@ A — B gAN — atPEiRe — Iead e
A afPEfRa fear @ 5 @ a) Y97 B e e B eeiaRa far

_-m?aﬁvwﬂmqwumﬁﬂ$mﬁﬁnﬁ$wﬂwaﬁ

frreg frar o 2, RV ¥ 3R g9 Tq=T1 T ghar @ - gwgeffrr
BT I} TG @ VW YAR o7 <197 S @ o Se a7 guar e
& fay arht @ 9w 9% s WS 9 g3 T By v o — wifrer @l |

The order of the Court was dehvered by : S.K. SETH, J.
Cases referred '
(1997) 10 SCE 285, 1995 AIR SCW. 1802

_ Preetam Jaiswal with Shreyash Pandit, for the petitioner.
. Gautam Prasad, for the respondent Nos.1 to 6 & 10.
Manoj Sharma with Deepak Kumar Raghuwansht “for the
réspondent Nos. 7,8 & 9. . e
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Short Note
*(117)
Before Mr. Justice S.C. Sharma
C.R. No. 532/2010 (Jabalpur) decided on 22 August, 2017

MANULAL & ors. ...Applicants
VS. i .-
STATE OF M.P. " ...Non-applicant

Land Acquisition Act (1 of 1894), Section 18 — Reference fo
Court for Enhancement — Limitation — Revision against dismissal of
application u/S 18 of the Act of 1894 by Land Acquisition Officer —
.Held — Award was passed on 31.01.2001 which was subsequently
amended on 23.01.2003 and was finally approved on 25.01.2003 -
Application u/S 18 of the Act was filed by applicant on 09.06.2003, is
well within limitation as filed within 6 months from date of knowledge
of award — Respondent directed to refer the matter to Reference Court
for adjudication — Revision allowed. :

T a7 ARfFa (1894 W7 1), &IT 18 — e Bg ~raray #t R
— gRefiar — i Il Afterd g1 1808 & afifw @ gRr 18 @ AAHa
I #1 wiftell & freg e — afifeiRa — Ree 31.01.2001 B

raTe WIRT gaT o St 1% g A faie 23.01.2003 I waMera fear war o

gorn. fei® 25.01.2003 @t Afow w0 @ AT fear T o — amdew g
famii® 09.06.2003 w AP BT GRT 18 F IATdT YR AT HA—ATTRY
o @ Hiax & g% o &1 99 B9 @1 Ry @ 6 ww @ few T
far T o — et st amar =mafia 3 P <men e Hide
T ?g Ffdm fear o — gediavr HeR )

. Casereferred :
- AIR 2005 SC 3464.

Mohd. Adil Usmani, for the apphcant
Piyush Jain, P.L. for the non-applicant Nos.1 & 2/State.
. Rohit Jain, for the non-applicant No.3.

: Short Note
¢ *(118) -
Before Mr. Justice Alok Verma
. M.Cr.C. No. 7223/2016 (Indore) decided on 13 April, 2017

MOHSIN ...Applicant
. Vs,
STATE OF M.P. - ‘ . "...Non-applicant

#
¥
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Scheduled Castes and Scheduled Tribes (Prevention of
Atrocities) Act (33 of 1989), Section 3(1)(x), Penal Code (45 of 1860),
Sections 294, 323, 506 & 34 and Criminal Procedure Code, 1973 (2 of
1974), Section 161 — Subsequent Addition of Charge — Offence
registered against applicant w/S 294, 323, 506 & 34 IPC — Later,
additional charge u/S.3(1)(x) of the Act of 1989 was added — Challenge
to — Held — Charge sheet reveals that supplementary statement was
~ recorded after about 8 days of the incident — No reason showed in

statement as to why such facts were not mentioned in FIR immediately
after incident and while recording of statement u/S 161 Cr.P.C. - No
_ case is made out under the Act of 1989 — Subsequent charge framed
u/S 3(1)(x) of the Act of 1989 is hereby quashed — Application allowed.

ggqfaa wifa giv ggqfaa o (Jearan ﬁm?vr)affﬁrﬁ'w
(1989 @7 33), arer 3(1)(x), ToF GIEGT (1860 BT 45), SNV 294, 323, 506
T 34 UF 5UE HIFAT €Al 1973 (1974 #7 2), ST 161 — 1T 7 AT &7
Fier arar — AdEs @ faeg AN §F WRAT B a0 204, 323, 506 T
34 @ aa IRy yofigg forar war — 9% 4, 1989 @ Al @1 ERT
3)(x) # sava afRe axly o ™ & ~ & gt — affERa
— GRIY 95 I8 Uhe BT 2 P AR oA "edr & arad 8 fFA @
gegTd affaRad fed @ o — seq ¥ &g o @l swiar Tar € e
7l U9 deat @1 wel @ qNa uenn YW YA e § e wvs
ufirar far @) anT 161 @ Aada v aftfaRea o3 w919 Seotw T
fpar war o — 1980 & afSifew @ ofavia wiy g&T ) 9941 — 1989
a%arf%lﬁuﬂaﬁmul)(x)a%aaﬁamﬁﬁ\f&mﬁrmwmq
TagERT afrEfesd — amdsT d9X|

LA. Behna, for the appllcant.
Prasanna Bhatnagar, for the non-applicant/State.

Short Note -
*(119}(DB)
Before Mr. Justice Hemant Gupta, Chief Justtce
& Mr. Justice Vijay Kumar Shukla
W.A. No. 1039/2009 (Jabalpur) decided on 2 August, 2017

PRAMOD KUMAR AGRAWAL ... Appellant
Vs.
STATE OF M.P. & ors.. . : ...Respondents

Service Law — Civil Services (Classification, Control and Appeal)
Rules, M.P. 1966, Rule 14 & 15 — Order for Fresh Inquiry — Held — In
case of disagreement with report of Inquiry Officer, Disciplinary Authority
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can order for further inquiry and not de novo fresh enquiry — Decision of
fresh inquiry by appointment of a new Inquiry Officer is riot in accordance
with Rule 15 of the Rules of 1966 — Matter remanded back to Inquiry
officer to hold further inquiry — Appeal allowed. ‘

s R — Rt dar (Tifav, fraaor ate sk Fras, o

1966, 599 14 7 15 — 79 R & ora & [y arder — afnPreife — =
At @ sfkhdw @ W awsal w©X @ uyexw ¥, IRt
uiRrert AfaReTd g @ .fay s oY wbar @ g 7 % ¢ W AR
¥ W 8g — @ w9 At @ Fgf| grr o AR @ Wi @t
Rfreaa 1966 @ el @ g 15 @ sqen a8 @ — wwar aifvRew wig
qre, & vy WiE R w5t gfdfa far o — e AR

- The judgment of the Court was delivefed by : V.K. SHukLA, J.
Cases referred ; . .

. AIR 1971 SC 1447, (1988) 3 SCC 385, (2005) 7SCC 597, 1994

(1) MPWN 91.

. Anjali Shrivastava, for the appellant.
Sanjay Dwivedi, Dy. A.G. for the respondents/State.

Short Note
*(120).
Before Mr. Justice Vijay Kumar Shukla
W.P. No. 4643/2005 (Jabalpur) decided on 23 May, 2017

RAM KRISHNA KANADE . Petitioner
Vs. ) .
STATE OF M.P. & ors. S ...Respondents

. Civil Services (Classification, Control and Appeal) Rules, M.P.
-1966, Rule 15(2) — Show Cause Notice & Opportunity of Hearing —

Natural Justice — Dismissal from Service — Held — Rule 15(2) is --
mandatory and disciplinary authority is under legal obligation to issue -

a show cause notice and to afford opportunity of hearing in case of
disagreement with findings of Inquiry Officer — Impugned order of
punishment violates the provisions of Rule 15(2) of the Rules of 1966
and also the principle of natural justice - Impugned orders quashed
and matter remanded back to disciplinary authority — Petition disposed.

Rifaer dar (@feveor, FAaaver v sfie) Frag, 40 1966, Fraw
15(2) — @reer Fart TNEH vT AT BT IJTwv — FafiE =g — dar &
ve=gfy — afifreiRa — Fra 15(2) amsmus @ e sl witerd,
g AR @ freeal @ smedad B W SR qaren aifew o

R 1)
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mgﬁﬁmwéﬁaﬁﬁmmﬁmﬂﬂé—zsﬁrmﬁa
H2Y 1966 @ Pl @ Prw 15(2) @ Sugs) e daffes =g @
fagral’ &1 #t Scoad wear @ — el sk afnEfed qur A .
FrmmatE nRer Bt afaefa ~ arer Frrgal

Cases referred :

2005 7 SCC 597, (1998) 7 SCC 84, (1999) 7 SCC 739, (2007) 1-
SCC 437, 2013 (2) MPLY 232.

Vinod Mehta, for the petitioner.
Girish Kekre, G.A. for the respondent/State.

Short Note
*(121)
* . Before Mr. Justice GS. Ahluwalia
M.Cr.C. No. 7530/2017 (Gwalior) decideéd on 16 August, 2017

RAVIJ AIN Appllcant
Vs. -
CENTRAL BUREAU OF NARCOTICS . .Non—applicant

. Criminal Procedure éode, ‘1973 (2 of 1974), Section 438 and
Narcotic Drugs and Psychotropic Substances Act (61 of 1985), Sections

8/22, 29, 36-A(3) & 37 — Anticipatory Bail Application - -

Maintainability — Held — No specific provision under the Act of 1985,
ousting jurisdiction of High Court to entertain application u/S 438 . .
Cr.P.C. ~ Section 36-A of the Act of 1985 does not explicit oust the
jurisdiction of High Court to entertain such application for bail - Further
held — Present application was filed on 10.07.17 whereas complaint
was filed on 12.07.17, thus it cannot be said that accused was
abscondmg prior to filing of bail apphcatlon Anticipatory bail granted
—Application allowed.

| QU JHUT GieTl 1973 (1974 &T 2), SIRT 438 mem‘?
g7 T} gaTef AFHVIT (1985 FT 61), GRIT 8,722, 29, 36-F(3) T 37 — AT
warT 3T — wyaar — affEiRT — 1985 @ afafrm @ sata S
fafife Suda T & ot 5 ave wfbar Wi B aRT 438 D siwifa g
T FQ B Ted AATAT B ARSI S B ~ 1985 B e S ar
T 36—, WAFE B U IEET B TSV Y 9 Sw Sared B Aftrear
P g w1 ¥ T8 oiadt — amt aftfEiRa — adwe smagE fEe 1o
0717ﬁwmwmmﬁfﬁmﬁﬂwwo7waﬁwﬁmw
o, 3Tq: YE &) Hel W1 gobar (6 ARG T9rF" Jde @ 9wd 84 @ qH.
¥ & =R or — I e YEE # T — I qee | -

A
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Cases referred :

Cr.{M) No. 108/2003 decided on 28.02.2003 (Himachal Pradesh High
Court); B.A. No. 246/2003 order dated 09.05. 2003 (Gauhati High Court), B.A.
Nos. 246/2003 & 464/2003 order dated 23.06.2003 (D.B.)(Gauhati High Court)
(2011) 12 SCC 298, (2013) 16 SCC 31, 2008 (4) SCC 668.

Sankalp Sharma, for the applicant.
Vivek Khedkar, A.S.G. for Union of India - non—apphcant

Short Note
*(122)
Before Smt. Justice Anjuli Palo
M.A. No. 2576/2012 (Jabalpur) decided on 14 September, 2017

SHRIRAM GENERAL INSURANCE COMPANYLTD. ...Appellant
Vs. .
JAGDISHPRASAD DUBEY & ors. ...Respondents

Motor Vehicles Act (59 of 1988), Section 166 & 173 — Liability
of Insurance Company — Held — In application u/S 166 of the Act of
1988, profession of deceased shown as cleaner — It is clear that

" statement of respondent no. 1 is totally false and concocted to escape
from his liability because deceased was not possessing driving license
- at the time of accident — Respondent no. 1 is owner and driver of
offending vehicle and has failed to prove that at time of accident, tractor
was used for agricultural purpose for which it was insured — Insurance
company not fiable to pay compensation ~ Appeal allowed.

Hiev 17 SfETT (1988 BT 59) €INT 166 T 173 — Fr 77 &7 @i
— AffEiRa — 1988 & Afifre & arT 166 @ AT A€ A, OB Br
AT FAR B @Y A qEiAr W8 — 9% W ? {5 e wfie) @ a=
2y veff ®: 1 @ g™ R T T f wu ¥ few v wEd @ it
gefer & a e @ U grfdT argefta 9L off ~ gweff w. 1 s arew
BT Wil UF Ares @ a1 48 9ifed s 3 fawe e fy e o wma, gwew
@1 ST By waiwE, @ fav A T or s fag 98 dmmema on — dmr
O afteR &1 A w2 <Y TE @ — el W)

Cases referred :
- 2008 (1) M.P.L.J. 72,2007 (1) M.P.L.J. 315.

Rakesh Jain, for the appellant.
Arun Nema, for the respondents Nos.1 & 2.
G Rajput, for the respondent No. 3

)
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[LR[2017]MP. Power Machines (1) Ltd. Vs. State of M. (SC) ' 2043

SN . LL.R. [2017] M.P., 2043 o
' SUPREME COURT-OF INDIA b
Before Mr Justice Arun Mishra & Mr. Justice S. Abdul Nazeer !
C A No. 5317/2017 decided'on'17 Apnl 2017

" POWER MACHINES IN DIA LIMITED - r ' Appellant
Vs. - . o - _

STATE OF M. P & ors. ‘ : Respondents

" A Micro and Stall Enterpnses Facilitation Council Rules,

M.P, 2006, Rule 5, Micro, Small and Medium Enterprises Development,
Act (27 of 2006), Section 30 & 18 and Arbitration and Conciliation
Act (26 of 1 996), Section 34 & 36 - Recovery of Award Amount as
Arrears of Land Revenue - — Petition before High Court to declare Rule
5 of Rules’of 2006 as Ultra Vires dismissed — Challenge to — Held —
Once arbitral award is passed, it was expeeted to appellants to hon(_)m_'
it after lapse of time u/S 34 of the Act of 1996 — Rule 5 intends to
simplify the procedure of execution which is not discriminatory, harsh
or drastic and_ prejudicial to appellants but is quite a reasonable
procedure and being a remedial provision is anclllary —Rule 3 provides

. an additional speedier remedy to carry out the objective of Act of 2006

— Framing of such Rule by State Government does. not reveal that-
authority has been exceeded or the scope of Act has been widened —
Object of provision is to ensure recovery — Rule 5 has been rightly
enacted to ensure that small, micro and medium industries do not suffer

.= Rule 5 cannot be held to be ultra vires — Appeal dismissed.

)

- ' . (Paras18,20;21 & 26t 29)
. igﬁwagmgﬁmqﬁwﬁw 7.y, 2006 FraT 5

e, Y FlY §erT. gey ReTd JfraT (2006 #T 27), ST 30 T 18 vT

greareery’ IV Gorw ABAT (1996 BT 26). SINT 34 ass—vzﬁwww
Wﬁm#mwﬁrwaﬁaﬂ—zoosﬁmﬁ?}ﬁmsaﬂ

-aﬁmﬁaﬁﬁaﬁ&mﬁﬁmwﬁwaumm

it & ¢ — B g — afPeiRe - @ IR w9 AsReE gEE

. uTfa faar T 2, 1996 © ARIPRW ¥ 9GRT 34 @ JHaiia GHI YT B

3 uearq arfiareffTor § Sud sy 9 onder oft — fww s, Praqres a1
ufET Bt wxe FATT Areia Fear @ W AgEEel, wolv At i
wd arfrareffTor T sRrae wae St arar 9€) @ afed ew) gfragTs
uméwmmwmqaﬁzﬁaﬁmwﬁmé ﬁnms 2006
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® P @ e B qu o @ fay w aRiRer @R Suar @

— U MR ERT 99 frrw farfeg fan e @ wde s wvar Ty

TR BT aiftree Ay T @ wr aftifRe @ e @1 Rreare Rear
T ¥ — SUEY B IS A B GRRET s 2 — Frawis @) SR
w9 9 afPrafrg fear s 2, e gfife o<t @ Rie B o, e vd
. ey wat @t weT 7 v~ frm s et aftreRR el SERT W

B. - Constitution ~ Article 14— Micro and Small Enterprises

| Fd&ilit};tion Council Rules, M.P, 2006, Rule 5 and Arbitration and

" Conciliation Act (26 of 1996), Section 34 — Held - Recovery procedure

has been resorted to after arbitral award is passed and when it is-not

L furihe: objected within time prescribed u/S 34 of the Act of 1996 —

- Thus, procedure is not violative of Article 14 of Constitution — C.P.C.

. . canxiot béthe only remedy, it is open to legislate recovery mechanism
withoutinterference of Civil Court. (Para 17)

e & ufErT - BT 14 — TGeHy YT @Y oew gleEr aRyg
R 59, 2008, R s vq vy st gaw it (1996 @7 .26),

g7 34— FHFAEIRT — Mo q@d MR 7Y 91t @ TEAR Gl W9

1996 3 ST Y o 34 B sicfa Rfv wramafy 3 Ao o R ET
ety TE forar T, axE ufear @1 sdd R w@r @ - s when,
| R @ ageRT 14 P SedE A T # — RIYE. TS STER Al
& W, RiRe e @ sweey @ R aqeh wf @7 e g
wrEsard) ' <

'C.. " Micro and Small Enterprises Facilitation Council Rules, -
M.E, 2006, Rule 3 and Arbitration and Conciliation Act (26 of 1996),
Section 36 — Validity and Choice of Remedies — Held — Providing of plural:

. remedies is valid when two or more remedies are available to a person

» even if inconsistent — Itis for the person to elect one of them — There is no .

- question of repugnancy in providing such remedy. .. (Para14)

R - T §T o7 guF giar wRag frwr 74, 2006 9T 5
| 7 Aregvery alv -qew Gy (1996 BT 26), GrT 36 — GTERS B
. REArar ¢7 T - affEiRT ~ adw Swar Swdie s Ak
. ﬁ'maﬁﬁ-ﬁﬁ'ﬁmaﬁafwmé.uﬁmﬁmtﬁfw
‘~W%W:3‘ﬁ?-ﬁm'ﬁWW'§Wﬁ;Wéﬁwwmm
- ¥ yRawar o1 91 wew Gl o - ' :
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I.L.R.[2017]M.P.' E Power Machines (I) Ltd. Vs..State of M.P. (3C) 2045
Cases referred : o ’

4 (1992) 4 SCC 196, (2004) 4 SCC 311, (1997) 58CC 516, (2004) '
8 SCC 747, (1987) 1 SCC 618, (2011) 8 SCC 274, (1988) 2 SCC 351,
(1988) 2 SCC 360, (1979) 1 SCC 137, (1955) 1 SCR 448, AIR 1955 SC
13, (1974) 2 SCC402. '

';JUDGMENT"

The Judgmeﬁt of the Court - was deIiver_ed by :°
ARUN MISHRA, J. :-. Leave granted. ' '

2. This appeal has been preferred by the appellant — Power Machines
India Ltd., aggrieved by the judgnient and order dated 18.7.2016 passed by

- the High Court of Madhya Pradesh at Jabalpur, thereby dismissing the Writ
Petition filed by the appellant for declaring Rule 5 of Madhya Pradesh Micro-
and Small Enterprises Facilitation Council Rules, 2006 (hereinafter referred
to as “the Rules”) ultra vires; which had been framed by the Gevernment of
Madhya Pradesh in exercise of the power conférred by section 30 read with
section 21(3) of the Micro, Small and Medium Enterprises Development Act,
2006 (hereinafter referred to as “the Act of 2006). Rule 5 provides for
recovery of the amount for which award is passed under section 18(3) of the

" Act of 2006 as arrears of land revenue thereby providing additional remedy -
for recovery of the awarded sum than the one provided in section 36(1) of .
the Arbitration and Conmhatxon Act 1996 (heremaﬂer referred to as “‘the Act
of 1996™). . .

4

3. It is pertinent to mention that the award was passcd under the Act of
2006 by which the appellant was directed to pay awarded sum to respondent
No.3 i.e. Lakshmi Engineering Industries (Bhopal) Pvt. Ltd. The award was
passed by the Madhya Pradesh Facilitation Council for a .sum of
Rs.1,15,77,630/- along with an amount 0f Rs.1,04,96,746/- towards interest
up to 10.1.2013. Payment of actual amount of interest was @ three times of
« the bank rate as notified by the Reserve Bank of India to be pald within 30
days of the award. The award was passed on 15.1. 2014 S

. 4. The Collector, Noida, m1t1ated Tecovery of the amount as per letter
" dated 2.4.2016 issued by the Madhya Pradesh Micro and Small Enterpnses
Facilitation Council under the Rules. The recovery citation was served uponr
the appellant on 20.4.2016 purported to be one under the Uttar Pradesh
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- Zamindari Abolition and Land Reforms Act, 1950. Another citation was .

received by the appellant on 16.5.2016 which was issued on 20.4.2016.
Thereafter, appellant filed a writ petition before the Allahabad High Court for
quashing the recovery proceedings. However, Tehsildar of Dadri, Gautam
Buddha Nagar on 23.5.2016 withdrew an amount of Rs.1,1 8,78,588.14/-
from the appellant’s bank account with ICICI Bank pursuant to the recovery

citation. On 24.5.2016, it is averred by the appellant that a further amount of

Rs.2,12,33,618.57/- was recovered from the bank account of the appellants
‘with the State Bank of India. The appellant filed Writ Petition [C] No.11824
0f2016 in the High Court of Madhya Pradesh for declaring Rule 5 as ultra
vires. The appellant filed another W.P. [C] No0.12127 of 2016 for quashing
the recovery proceedings on the ground that the recovery was not in compliance
with Rule 5. The said writ petition questioning the rule had been dismissed.

Writ Petition [C] No.12127 of 2016 had been allowed by the High Court of
Madhya Pradesh and it permitted respondent No. 3 to initiate recovery
proceedings under the rule de novo and in accordance with law. The petition
filed in the High Court of Allahabad was dismissed in view of the fact that the
aforesaid writ petition had beenallowed by the High Court of Madhya Pradesh.

5. The Tehsildar, Dadrl issued fresh recovery proceedings under Rule 5
for recovery of Rs.5,29,58,937/- as pér-the award dated 15.1.2014. Fresh
recovery citation was served on the petitioner on 19.9.2016. The High Court
of Madhya Pradesh in the impugned judgment and order has held that Rule 5
is not ultra vires and is in strict conformity with the Act of 2006, Aggrieved
thereby, the appeal has been preferred. -

6. . Itwassubmitted by Mr. P.Chidambram and Dr. A.M. Singhvi, learned
senior counsel representing the appellant that Rule 5 is ultra vires, arbitrary
and violative of Article 14 of the Constitution of India and is repugnant to the
provisions contained in section 36 of the Act of 1996 read with the provisions
contained in section 18 of the Act of 2006. It is beyond rule making power
conferred under sections 21 and 30 of the Act of 2006. Once the provisions

of the Code of Civil Procedure (for short, ‘the CPC”) had beéen made

-applicable, recovery could have been initiated only under Order 21 of the
CPC which provides adequate safeguards to the judgment debtor. Order 21
Rule 22 of the CPC provides that'in case execution is made after more than
two years, delay has to be explamed There is power.with the court to stay
exegution under Ordes 21 Rule 26 of the CPC. Order 21 Rule 58 of the CPC

i
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provides for an objection to attachment of property and the procedure is
provided under Order 21 for adjudication of objections. In case objection is
not entertained, there is a right to file a suit as provided in Order 21 Rule
58(1) of the CPC. Elaborate procedure is provided under Order 21 Rules
66, 69, 89 and 92 of the CPC with respect to sale, if required. The remedy
provided under Rule 5 of the Rules does not contain the aforesaid safeguards
and the amount can be recovered outrightly as arrears of land revenue. Thus,
the remedy is harsh under Rule 5 and thus could not have been resorted to. It
was also strenuously urged on behalf of the appellants that in the four States
only, i.e., West Bengal, Madhya Pradesh, Punjab & Haryana-and Andhra
Pradesh recovery is made as per the CPC provided under section 36 of Act
of 1996. Thus, there is a discriminatory provision made by the four States
which is quite arbitrary and impermissible. States could not have enacted a
* provision in derogation to what is contained in the Central legislation.

7. It was contended on behalf of the respondents that the rule has been
framed within the purview of section 30 of the Act of 2006. It is in furtherance
of the objective of the Act to provide speedy recovery. There is no repugnancy
with the provisions of the Act of 2006 or that of the Act of 1996. It is
impermissible to provide inconsistent remedies also. In such matters there is
no question of conflict of provisions. It is open to elect one of the remedies
out of the available ones. .

8. Before adverting to the rival submissions, it is appropriate to refer to
the relevant provisions of Rule 5 of the Rules which provides for recovery of
the amount awarded under the Act of 2006 read with the Act 0f 1996. Rule 5
'is extracted hereunder :

“5.Recovey of amount due as arrears of land revenue:

If a buyer does not file any appeal under section 19 of
the Act for setting aside any decree, award or other order
made either by the Council itself or by any institution or centre
or if such appeal is dismissed, in that situation such decree,
award or order shall be executed by the Collector of the District
concerned and the amount due shall be recovered as arrears
of land revenue.” '

9. The aforesaid Rule 5 has been framed in exercise of the power
conferred by the State Government to frame the rules under section 30 of the
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Act of 2006 which enables the State Governrncnt to make the rules. Section
_ 301s extracted hereunder :

30, Power to make rules by State Governmeht.—(l) The
State Government may, by notification, make rules to carry
. out the provisions of this Act.

(2) In particular, and without prej udice to the generality of the
foregoing power, such rules may provide for all or any of the
followmg matters, namely:— :

(a) the composmon of the Micro and Small Enterprises
Facilitation Council, the manner of filling vacancies of the
members and the procedure to be followed in the discharge of
their functions by the members of the Micro and Small
Enterprises Facilitation Council under sub-section (3) of
Section 21

(b) any other matter which is to be or may be, prescribed
under this Act. .

(3) The rule made under this section shall, as soon as may be
. after it is made, be laid before each House of thé State

Legislature where there are two Houses, and where there is

one House of the State Legislature, before that House.” .

* Section 30 enables the State Government to make rules to carry out
the provisions of the Act. The power is general and pervasive in nature. It
encompasses any other matter which is to be and may be prescribed under
the Act, and the Rule is required to be laid in the House of'the State Legislature.

10.  The Act 0f2006 has been enacted for the benefit of micro, small and
medium enterprises. The object of the Act is to provide for facilitating the
promotion and development, enhancing the competitiveness of micro, small
and medium enterprises and the matters connected therewith or incidental
thereto. Section 18 of the Act of 2006 is extracted hereunder :

“18. Reference to Micro and Small Enterprises
Facilitation Council.—(1) Notwithstanding anything
contained in any other law for the time being in force, any
party to a dispute may, with regard to any amount due under
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Sectlon 17, make a reference to the MlCI‘O and’ Small
" Entérprises Facﬂltatlon Council. -

(2) Onreceiptofa reference under sub—sectlon (1), the Council
shall either itself conduct conciliation in the matter or seek the
assjstance of any institution or centre providing alternate .
dispufe resolution services by making a reference to suchan -

. institution or centre, for conducting conciliation and the °
provisions of Sections 65 to 81 of the Arbitration and

_ Conciliation Act, 1996 (26 of 1996) shall apply to such a
dispute asif the conciliation was initiated under Part Il of that -
Act. '

(3) Where the conciliation initiated under sub-section (2) is
not successful and stands terminated without any settlement .
between the parties, the Council shall either itself take up the.
dispute for arbitration or refer it to any institution or centre
‘providing alternate dispute resolution services for such
arbitration and the provisions of the Arbitration'and Conciliation -
Act, 1996 (26 of 1996) shall then apply to the disputes as if

. the arbitration was in pursuance of an arbitration agreement
referred to in sub-section (1) of Section 7 of that Act.”

(4) Notwithstanding anything contained in any other law for
the time being in force, the Micro and Small Enterprises
Facilitation Council or the centre providing alternate dispute
resolution services shall have jurisdiction to act as an Arbitrator
or Conciliator under this section in a dispute between the

~ supplier located w1th1n its jurisdiction and a buyer located
anywhere in India. :

" (5) Every reference made under this section shall be decided
withina penod of ninety days from the date of making sucha
refetence..’

) Section 18(1) of the Act of 2006 provides:that the dispute with respect
to any amount due under section 17 may be referred to the Facilitation Council.
On reference being made, the Council can itself conduct reconciliation with
the assistance of any institution or ADR Centre. In that case provisions of
sections 65 to 81 of the Act of 1996 shall apply e.nd in case conciliation under
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section 18(2) is not suécessful, Council shall either itself take up the dispute
for arbitration or refer it to some other Centre or institution for arbitration and
thereupon the prov1310ns of the Act of 1996 shall apply.

11.  Section36 of the Act of 1996 provides that once the time for filing
application to set aside an arbitral award under section 34 has expired, the
same shall be enforced in accordance withthe provisions of the CPC as if it

were a decree of the court. Section 36(1) is extracted hereunder : ‘

“36. Enforéement.— (1) Where the time for making an
application to set aside the arbitral award under section 34
_has expired, then, subject to the provisions of sub-section (2),
-such award shall be enforced in accordance with the provisions
of the Code of Civil Procedure, 1908 (5 of 1908), in the same
manner as if it were a decree of the court.

(2) Where an application to set aside the arbitral award has
been filed in the Court under section 34, the filing of such an
application shall not by itself render that award unenforceable,”
unless the Court grants an order of stay.of the operation of the
said arbitral award in accordance with the provisions of sub-
section (3), oh a separate application made for that purpose.

(3) Upon filing of an application under sub-section (2) for stay
of the operation of the arbitral award, the Court may, ‘subject
to such conditions as it may deem fit, grant stay of the operation
of such award for reasons to be recorded in writing:

Provided that the Court shall, while considering the application

for grant of stay in the case of an arbitral award for payment of

money, have due regard to the provisions for grant of stay of a

money decree under the provisions of the Code of Civil
- Procedure, 1908 (5 of 1508).”

No doubt about it that by virtue of the provisions contained in section
~ 18(3) of the Act of 2006, the provisions contained in section 36 of the Act of
1996 are clearly applicable and it is permissible to execute the arbitral award
in accordance with the procedure prescribed for execution of a decree under
the CPC. :

12 However, the question in the instant case is whether it was permissible
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to the State Government to enact Rule 5 of the Rules for recovery of the
amount as arrears of land revenue and whether speedy remedy could have
been provided under the Rules framed under the Act of 2006, notwithstanding
the remedy as provided in section 36 of the Act of 1996 for executing the
arbitral award as a decree in accordance with the provisions of the CPC,
while providing remedy the State has exceeded its ken of powers.

13.  Section 30 of the Act of 2006 extracted above clearly authorizes the
State Government to frame the rules to carry out the provisions of the Act
and the power is general, as is apparent from reading of section 30(1), 30(2)
and 30(2)(b). The objective of the Act is to provide protection to the micro,
small and medium enterprises and to facilitate their development. In order to
carry out the objective of the Act speedy recovery mechanism has been
provided under Rule 5 of the Rule by providing that amount awarded inan -
arbitral award can be recovered as arrears of land revenue. No doubt that
Rule 5 is inconsistent with the provisions contained in section 36(1) of the Act
of 1996 which provides recovery mechanism under Order 21 of CPCasa

decree, but, in the matter of providing such remedies, it is open to legisiate
" different remedies which may be inconsistent. It is a question of electing a
remedy. Election of aremedy for recovery of the amount would depend upon
the choice of the award-holder, Both the provisions i.e. section 36 of the Act
of 1996 as well as Rule 5 of the Rules of 2006 intend to recover the amount
though by different procedures. Intendment of provisions is same. There is no
question of any prejudice being caused to the judgment debtor.

14.  InBihar State Co-operative Marketing Union Ltd. v. Uma Shankar
Sharan & Anr. (1992) 4 SCC 196 question arose of plurality of the remedies
provided under sections 40 and 48 of the Bihar and Orissa Cooperative
Societies Act, 1935. Both the provisions may be attracted to a case. It was
held that application of section 40 will not exclude operation of section 48. It
is only a question where one of the provisions has to be opted. This Court has
further held that when two remedies are provided under a statute even if
inconsistent, would continue to be in operation until one of them is elected for
application. Even if the two remedies happen to be inconsistent, they continue
for the person concerned to choose from, until he elects-one of them, for
commencing an action. As no action under section 40 was taken, this Court
held that section 48 was available to the appellant for recovery of the loss.

This Court in Bikar State Cooperative Marketing Union Ltd. (supra) has
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laid down thus :

* “6. Validity of plural remedies, if available under the law, cannot
be doubted. If any standard book on the subject is examined,
it will be found that the debate is directed to the application of
the principle of election, where two or more remedies are
available to a person. Even if the two remedies happen to be
inconsistent, they continue for the person concerned to choose
from, until he elects one of them, commencing an action

~ accordingly. In the present case there is no such problem as
no steps under Section 40 were ever taken by the appellant.

‘The provisions of Section 48 must, therefore, be held to be
‘available to the appellant for recovery of the loss.

7. Our view that a matter which may attract Section 40 of the
Act will continue to be governed by Section 48 also if the
necessary conditions are fulfilled, is consistent with the decision
of this Court in Prem Jeet Kumar v. Surender Gandotra .
arising under the Delhi Co-operative Societies Act, 1972. The ©
two Acts are similar and Sections 40 and 48 of the Bihar Act *
and Sections 59 and 60 of the Delhi Act are in pari materia. *
The reported judgment followed an earlier decision of this Court
in Pentakota Srirakulu v. Co-operative Marketing Society
Ltd. We accordingly hold that the High Court was in error in
assuming that the application of provisions of Section 48 of
the Bihar Act could not be applied to the present case forthe
reason that Section 40 was attracted.”

It is apparent from the aforesaid dictum of this Court that providing of
plural remedies is valid when two or more remedies are available to a person
even if inconsistent, they are valid. It is for the person to elect one of them and
there is no question of repugnancy in providing such remedy.

15. In “Principles of Statutory Interpretation” by Justice G.P. Singh,
14th Edn. while dealing with the question of inconsistency and repugnancy, it
has been observed that harmonious construction has to be adopted and the
principlethat special provision excludes the application of general provision
has not been applied when two provisions deal with the remedies for the .
reason that the validity of plural remedies cannot be doubted, even if the two
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remedies are inconsistent, court has to harmonize the provisions. Following
discussion has been made :

“(b) Inconsistency and repugnancy to be avoided;
harmonious construction

It has already been seen that a statute must be read as
a whole and dne provision of the-Act should be construed
with reference to other provisions in the same Act so as to
make consistent enactment of the whole statute. Such a
construction has the merit of avoiding any inconsistency or
*_repugnancy either within a section or between a sectionand -
other parts of the statute. It is the duty of the courts to avoid
“a head on clash” between two sections of the same Act and,
“whenever it is possible to do.so, to construe provisions which -
appear to conflict so that they harmonise”™ Accordmgly, the
provisions of the Maharashtra Regional and Town Planning
Act, 1966, were read together by the Supreme Court and
after noting the purpose of the Act. The Act was held not to
envisage a situation of conflict, and therefore, the edges were
required to be ironed out to read those provisions of the Act
which-were slightly incongruous, so that all of them are read in
- consonance withthe object of the Act, which is to bring about
_ orderly and planned development. It should not be lightly
" assumned that “Parliament had given with one hand what it took
away-with the other”. The provisions of one section of a statute -
cannot be used to defeat those of another “unless it is
impossible to effect reconciliation between them”. The same
rule applies in regard to sub-sections of a section. In the words
of Gajendragadkar, J. “The sub-sections must be read as parts
of an integral whole and as being interdependent; an attempt”
should be made in construing them to reconcile them if it is
reasonably possible to do so, and to avoid repugnancy”. As
-stated by Venkatarama Aiyer, J.,“The rule of construction is
well settled that when there are in an enactment two provisions
which cannot be reconciled with each other, they should bé so
interpreted that, if possible, effect should be given to both.
This is what is known as the rule of harmonious construction”.
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That, effect should be given to both, is the very essence of the
rule. Thus a construction that reduces one of the provisions to
a “useless lumber” or dead letter” is not harmonious
construction. To harmonise is not to destroy. A familiar
approach in all such cases is to find out which of the two
apparently conflicting provisions is more general and which is
more specific and to construe the more general one as to
exclude the more specific. The question as to the relative nature
of the provisions general or special has to be determined with
referefice to the area and extent of their application either
generally or specially in particular situations. The principle is
expressed in the maxims Generalia specialibus non derogant,
and Generalibus specilia derogant. If a special provisions is
made on a certain matter, that matter is excluded from the
general provision. Apart from resolving conflict between two
provisions in the Act, the principle can also be used for resolving
a conflict between a provision in the Act and a rule made under
the Act. Further, these principles have also been applied in
resolving a conflict between two different Acts and two

_provisions in the Constitution added by two different
Constitutions Amendment Acts and in the construction of
statutory rules and statutory orders. But the principle, that a
special provision on a matter excludes the application of a
general provision on that matter, has not been applied when
the two provisions deal with remedies, for validity of plural
remedies cannot be doubted. Even if the two remedies happen
to be inconsistent, they continue for the person concerned to
choose from. Until he elects one of them.”

16.  Thus, the submission raised by learned senior counsel on behalf of the
appellant that Rule 5 is inconsistent and repugnant to the provisions of section
36 of the Act of 1996 cannot withstand judicial scrutiny and is liable to be '
rejected on the anvil of the aforesaid reasoning.

17.  This Court while considering the provisions of Sécuritisation and
Reconstruction of Financial Assets and Enforcement of Security Interest Act,
2002 (SARFAESI Act) in Mardia Chemicals Ltd. & Ors. v, Union of India
(2004) 4 SCC 311 has held that secured interest can be enforced without
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intervention of the court. This Court has also laid down that there is a
presumption of constitutionality in fayour of the legislation. While considering
presumption in favour of such legislation it would be necessary to see that the
person aggrieved gets a fair deal at the hands of those vested with power
under such legislation. This Court also considered the question whether the.
SARFAESI Act was uncalled for and a superimposition of an undesired law
in the light of operation of the Recovery of Debts Due to Banks and Financial
Institutions Act, 1993 in the field. This Court has laid down that given the
level of indebtedness and NPAs on the balance-sheets of banks and financial
institutions, the time taken for recovery of debts via the civil courts, the

.importance of liquid and solvent banks and financial institutions to economic

progress, especially in the present day global economy with 2 need to-give up
old and conventional methods of financing and recovery of debts, and the
failure of the 1993 Act to bring about the desired results, it could not be said
that a step taken towards securitization of debts and to evolve means for
faster recovery of NPAs was not called for. This Court has also laid down
that primacy is to be given to public interest over private interest. Thus, the

- provision of recovery outrightly, without recourse to the Civil Court, was

upheld. In the instant case, the recovery of arrears of land revenue has been -
resorted to after adjudication process when arbitral award had been passed

* and when it is not objected to within the time prescribed under section 34 of
. the Act of 1996. Thus, the'procedure cannot be said to be illegal or arbitrary

in any manner and cannot be said to be violative of Article 14 of the
Constitution, as contended by the appellant. On the basis of aforesaid reasoning
it is clear that Code of Civil Procedure cannot be the only remedy. It is open

 to legislate recovery mechanism without interference of Civil Court.

18. . The submission was raised on behalf of the appellant that Order21 of

“the CPC provides more safeguards under different rules, which are referred

to above, to a judgment debtor to raise various kinds of objections to file
suits and has a right to object also at various stages. No doubt that a detailed

“procedure is provided under the CPC. But by now it is well known that after

adecree is obtained, it has become more difficult to ensure its speedy execution
due to misuse of the provisions by unscrupulous judgment debtors of a detailed -
procedure prescribed for execution of a decree in CPC which was never
envisaged. Thus, providing a speedy recovery by way of arrears of land
revenue, in fact, was the need of the day and Rule 5 has been rightly enacted
to ensure speedy recovery and to ensure that small, micro and medium
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industries do not suffer.

19. . ‘We findno force inthe submission thét the recovery procedurc as

arrears of land revenue is harsh. Tt is quite reasonable and is provided in.

various enactments for recovery of the sums due. The procedure cannot be
said to be illegal, arbitrary, onerous or harsh in any mianner.

20.  Learned counsel appearing on behalf of the appellant has placed

reliance on the decision in Agricultural Market Committee v. Shalimar
Chemical Works Ltd. (1997) 5 SCC 516 which has been laid down thus :

*“24. The power of de¢legation is a constltuent element of the
legislative power as a whole under Article 245 of the
Constitution and other relative Articles and when the
Legislatures enact laws to meet the challenge of the complex
socio-economic problems, they often find it convenient and
necessary to delegate subsidiary or ancillary powers to .
delegates of their choice for carrying out the policy laid down

. by the Acts as part of the Administrative Law. The Legislature
has to lay down the legislative policy and prin-ciple to afford
guidance for carrying out the said policy before it delegates its
subsidiary powers in that behalf (Seée: Vasantlal Maganbhai
Sanjanwala v. The State of Bombay and Others, [1961] 1
SCR 341. This Court in another case, namely, The Municipal
Corporation of Delhi v. Birla Cotton, Spinning and Weaving
Mills, Delhi and Another, AIR (1968) SC 1232 as alsoin an
earlier decision in In Re : The Delhi Laws Act, 1912, The
Ajmer-Merwara (Extension of Laws) Act, 1947, and The Part
C States (Laws) Act, 1950, [1951] SCR 747 has laid down
the principle that the Legislature must retain in its own hands
the essential legislative functions and what can be delegated is
the task of subordinate legislation necessary for implementing
the purposes and objects of the Act concerned.

25. In Avinder Singh v. State of Punjab, [1979] 1 SCC 137,
Krishna lyer, J. laid down the following tests for valid delegation
of legislative power. These are : '

"(1) the legislature cannot efface itself ;

a0
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(2) it cannot delegate the plenary or the essential I¢gislative
function; : :

(3) even if there be delegation, Parliamentary control over
delegated legislation should be a living continuity as a _
constitution-al necessity." C

It was further observed as under :

"While what constitutes an essential feature cannot be

delineated in detai] it certainly cannot include a change

of policy. The legislature is the master of legislative

policy and if the delegate is free to switch policy it
. may be usurpation of legislative power itself."

26. The principle which, therefore, emerges out is that the
essential-legislative function consists of the determination of
the legislative policy and the Legislature cannot abdicate ‘
essential legislative function in favour of another. Power to make .
subsidiary le gislation may be entrusted by the Legislature to
- another body of its choice but the Legislature should, before -
. delegating, enunciate either expressly or by implication, the
~ policy and the principles for the guidance of the delegates.
~ These principles also apply to Taxing Statutes. The effect of -
these principles is that the delegate which has been authorised
'to make subsidiary Rules and Regulations has to work within
the scope-of its authority and cannot widen or constrict the
 scope of the Act or the policy laid down thereunder. It cannot,
in the garb of making Rules, legislate on the field covered by
the Act and has to restrict itself'to the mode of implementation
* of the policy and purpose of the Act.” o

This Court has laid down that the legislature has to lay down the
legislative policy to delegate for carrying out the said policy. What can be
delegated is the task of the subordinate legislation necessary for implementing
the purposes and objects of the Act. In the instant case by exercising the rule
making power conferred under Section 30, the purpose of the Act of 2006 is
being protected. The rule intends to implement the object. It cannot be said
that authority has been exceeded nor it can be said that the scope of the Act
has been widened or constricted under the garb of rule making power. Object
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of both provisions is to ensure recovery.

21.  Reliance has also been placed on a decision of this Court in Dr.
Mahachandra Prasad Singh v. Chairman, Bihar Legisiative Council &
Ors. (2004) 8 SCC 747 in which this.Court has observed that delegated
legislations are subject to certain fundamental factors. The delegatee is not
intended to travel wider than the object of the legislature. A delegatee cannot
extend the scope-or general operation of the enactment but power is strictly
ancillary. This Court has laid down thus :

«13.1t may be noted that under Paragraph 8, the Chairman or
the Speaker of a House is empowered to make rules for giving
. effect to the provisions of the Tenth Schedule. The rules being
_ delegated legislation are subject to certain fundamental factors.
Underlying the concept of delegated legislation is the basic
principle that the legislature delegates because it cannot directly
exert its will in every detail. All it can in practice do is to lay
down the outline. This means that the intention of the legislature,
as indicated in the outline (that is the enabling Act), must be
the prime guide to the meaning of delegated legislation and the
extent of the power to make it. The true extent of the power
governs the legal meaning of the delegated legislation. The
delegate is not intended to travel wider than the object of the
legislature. The delegate’s function is to serve and promote
that object, while at all times remaining true to it. That is the
rule of primary intention. Power delegated by an enactment
does not enable the authority by regulations to extend the scope
or general operation of the enactment but is strictly ancillary. It
will authorise the provision of subsidiary means of carrying
into effect what is enacted in the statute itself and will cover
what is incidental to the execution of its specific provision. But
such a power will not support attempts to widen the purposes
of the Act, to add new and different means of carrying them
_ out or to depart from or vary its ends. (See Section 59 in
chapter “Delegated Legislation” in Francis Bennion’s Statutory
Interpretation, 3rd Edn.) The aforesaid principle will apply
with greater rigour where rules have been framed in exercise
of power conferred by a constitutional provision. Norules can
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be framed which have the effect of either enlarging or restricting’
the content and amplitude of the relevant constitutional
provisions. Similarly, the rules should be 1nterpreted consistent
with the aforesald principle.”

In our opmlon Rule 5 of the Rules being a remedial provision is ancillary.
It is open to provide for an additional speedier remcdy SO as to carry out the
objective of the Act.

22.  Reliance has also been placed on a decision of this Court in B.X.

Srinivasan & Ors. v. State of Karnataka & Ors. (1987) 1 SCC 618 in’
which this Court considered the question that subordinate legislation, in order
to take effect, must be published or promulgated in some suitable manner.
Where the parenit statute prescribes the mode of publication or promulgation
that mode must be followed. Mode of publication of subordinate legislation
should be reasonable, which is necessary, only then it will take effect. The
question was entirely different. Even otherwise procedure for recovery of
land revenue is quite reasonable.

23.  Reliance has been placed on Academy of Nutrition Improvement
& Ors. v. Union of India etc. (2011) 8 SCC 274 in which this Court has laid

- downthus:

“66. Statutes delegating the power to make rules follow a
standard pattern. The relevant section would first contain a
provision granting the power to make rules to the delegate in
-general terms, by using the words “to carry out the provisions
of this Act” or “to carry out the purposes of this Act”. This is*
usually followed by another sub-section enumerating the
matters/areas in regard to which specific power is delegated
by using the words “'in particular and without prejudice to the

- generality of the foregoing power, such rules may provide for
all or any of the following matters”, Interpreting such
provisions, this Court in a number of decisions has held that
where power is conferred to make subordinate legislation in
general terms, the subsequent particularization of the matters/ = *
topics has to be construed as merely illustrative and not limiting
the scope of the general power. Consequently, even if the
specific enumerated topics in Section 23(1-A) may not”
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empower the Central Government to make the impugned rule
(Rule 44-), making of the rule can be justified with reference
to the general power conferred on the Central Government
under Section 23(1), provided the rule does not travel beyond
the scope of the Act.

“But even a general power to make rules or regulations

 for carrying out or giving effect to the Act, is strictly
ancillary in nature and cannot enable the authority on
whom the power is conferred to extend the scope of
general operation of the Act. Therefore, such a power
‘will not support attempts to widen the purposes of
the Act, to add new and different means to carrying
them out, to depart from or vary its terms’.”

Considering the question of power of food authority under section
7(iv) to ban a food article in interest of public vis-a-vis power of the Central
Government under section 23 to make rule, it was held that the Central
Government cannot exercise power under section 23 to ban use of non-iodised
‘salt for human consumption. Thus, provision of Rule 44-] of Prevention of
Food Adulteration Rules, 1955 was held to be ultra vires. Rule 44-] was
wholly outside the scope of the Act. It was held not to be a rule made or
required to be made to carry out the provisions of the Act having regard to its
object and the scheme whereas the position in the instant case is juxtaposed.
Hence the decision is of no help to the appellants.

24.  Similarly reliance has been placed on a decision of this Court in
General Officer Commanding-in-Chief & Anr. v. Dr. Subhash Chandra
Yadav & Anr. (1988) 2 SCC 351. Rules were framed enabling the transfer of
one Cantonment Board’s employee to another. It was held that service was
not transferable as such Rule 5 was ultra vires of section 280(2)(c) of the
Cantonments Act, 1924. On facts the case has no application.

25.  Reliance has also been placed on International Airports Authority
of India v. K.D. Bali & Anr. (1988) 2 SCC 360 in which it has been laid
down that when subordinate legislation is in conflict with the Parent Act then it
must give way to the substantive statute. The principle has no application in
the case of remedial statutory provisions as plurality of inconsistent remedies
can always be provided and only one remedy has to be chosen. In Avinder
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Singh & Ors. v. State of Punjab & Ors. (1979) 1 SCC 137, it has been laid
down that a delegate is not free to switch policy laid down by the Legislature.
On the anvil of the aforesaid reasons; the decision is of no utility to the cause
espoused. ' ) . ‘

'26.  Reliance has also been pfaceél on Suraj Mall Mohta & Co. v. 4.V,
Visvanatha Sastri & Any. (1955) 1 SCR 448 in which it has been observed
that if persons dealt with by the impugned Act are deprived of the substantial

and valuable privileges which they would otherwise have if they were de_alf )

with under the Indian Income-Tax Act, in that situation it is no defense to say
- that discriminatory progedure also advances the course ofjustice, The matter
has to be judged from the point of view of the ordinary reasonable man and
not from the point of view of the Government. The ordinary reasonable man
would say, when the stakes are heavy and serious charge of evasion of income-
tax are made against him, why one person similarly placed should have the
advantage substantially of the procedure prescribed by the Indian Income
Tax Act, while another person similarly situated be deprived of it. The ratio of
said decision has no application to the instant case, provision in question being

remedial one and no substantial or valuable privilege is being deprived of by

Rule 5. It is only procedural provision and intends to simplify the procedure
of execution, once arbitral award is passed. C

27.  Reliance has also been placed on Shree Meenakshi Mills Lid,
Madurai etc. v. Sri A.V. Visvanatha Sastri & Anr. AIR 1955 SC 13 in

which this Court has Iaid down thus

“3. The procedure prescribed by the Act for making the
investigation under its provisions is of a summary and drastic
nature. It constitutes a departure from the ordinary law of
procedure and in certain important aspects is detrimental to
the persons subjected to it and as such is discriminatory. The
substantial differences in the normal procedure of the Income ,
. Tax Act for catching escaped income and in the procedure
prescribed by Act 30 of 1947, were fully discussed by this
- Court in Suraj Mal Mohta v. Sri A.V. Visvanatha Sastri
AIR 1954 SC 545 and require no further discussion here.”

- In said case, there was substantial difference in the normal procedure

{

of the income-tax Act for catching escaped income and in the procedure
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prescribed by Act 30 of Taxation on Income (Investigation Commission) Act,
1947. The classification made was held to be impermissible without any

rationale. Such is not the situation in the instant-case. The procedural provision-

of recovery of arrears of land revenue cannot be said to be prejudicial to the
appellants. Once adjudication of dues has been made it was expected of the
appellant to honour it after lapse of time under Section 34 of Act of 1996.

28. The decision in Maganlal Chhaganlal (P) Ltd. v. Municipal
Corporation of Greater Bombay & Ors. (1 974) 2 SCC 402 has also been
referred to in which this Court has laid down thus : -

14, To summarise; Where a statute providing for amore drastic
procedure different from the ordinary procedure covers the
whole field covered by the ordinary procedure, as in Anwar
Sarkar’s case and Suraj Mall Mohta’s case without any :
guidelines as to the class of cases in which either procedure is
to be resorted to, the statute will be hit by Art.14. Even there,
: as mentioned in Suraj Mall Mohta’s case (supra) a provision
' for appeal may cure the defect. Further, in such cases if from
the preamble and surrounding circumstances, as well as the
provisions of the statute themselves explained and amplified
by affidavits, necessary guidelines could be inferred as in
Saurashtra case (supra) and Jyoti Pershads case (supra)
the statute will riot be hit by Art.}4. Then again where the
statute itself covers only a class of cases as in Haldar s case
' (supra) and Bajoria’s case (supra) the statute will not be bad.
The fact that in such cases the executive will choose which
cases are to be tried under the special procedure will not affect
the validity of the statute. Therefore;, the contention that the \
mere availability of two procedures will vitiate one of them,
that is the special procedure, is not supported by reason or
authority.” '

: In Maganlal Chhaganlal (supra), this Court considered the alternative
procedure for eviction'of unauthorized occupants on Government premises;
one by suit and the other by summary procedure dlleged to be more drastic
and onerous under Chapter V-A of the Bombay Municipal Corporation Act,
1888 or the Bombay Government Premises Act, 1955.

1]
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The procedure for recovery of land revenue envisaged under Rule5 .
of the Rules could not be said to be discriminatory, it being quite reasonable
procedure. It cannét be said to be harsh or drastic but is quite a reasonable
- procedure and it furthers the mandate of the Act. The difference between the
procedure of execution of Rule 5 and that of CPC cannot be said to be
unconscionable so as to attract the vice of discrimination,

29. - Resultantly, the appeal is found to be'without any merit and the same.
is hereby dismissed. IA No. 6 of 2017 has been filed for de-freezing the bank
account of the appellant. In case, the appellant has deposited the amount of
" Rs.5,29,58,937/- as per the fresh recovery citation No.484002 and the interest
as well, till the date when the amount was deposited, it would be opento the
concerned Tehsildar to de-freeze the account on being satisfied that the amount
has been so deposited. The cost is quantified at Rs.50,000/- to be deposited
in Supreme Court Advocates on Record Welfare Trust w1thm six weeks

Appeal dzsmlssed

) 4
LL.R. [2017] M.P., 2063
SUPREME COURT OF INDIA

o Before Mr. Justice N.V. Ramana & Mr. Justice Prafulla C. Pant ‘
Cr:A. No. 932/2017 decided on 8 May, 2017 .-

STATE OF M.P. & ors. o . ...Appellants
Vs. '
SMT.KALLOBAI . ‘ ' ...Respondent -

A. Van Upaj Vyapar (Viniyaman) Adhiniyam, M.P. (9 of
1969), Section 5 & 15 and Forest Act (16 of 1927}, Section 26 & 41 —
Confiscation of Seized Property - Illegal transportation of teak wood
— Tractor and trolly seized — Confiscation order passed. by forest
authority/SDO under provisions of Adhiniyam —~ In revision before the,
- Session Court, seized vehicle was directed to be released —High Court
upheld the order of release of seized vehicle — Challenge to — Held -
. Criminal prosecution is distinct from confiscation proceedings under
. the Adhiniyam — Both proceedings are different and parallel — Section
15 gives power to concerned authority to confiscate the articles even
before the.guilt is completely established — Confiscation being
incidental and ancillary to conviction, State Government has separated
the process of confiscation from process of prosecution — Order passed
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by High Court is set aside — Appeal allowed. (Para 24 & 25)
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B. Van Upaj Vyapar (Viniyaman) Adhiniyam, M.P. (9 of 1 969),

Section 15(5) — Protection o owners of seized vehicle —Held — A protection
is provided for the owners of seized vehicles/articles, if they are able to
- prove that they took all reasonable care and precautions as envisaged u/S
15(5) of the Adhiniyam and the said offence was committed without their
knowledge and connivance. (Para 24)
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Cases referred :
(1985) 4 SCC 573, (2002) 1 SCC 495, (2004) 4 'SCC 448,
‘ JUDGMENT o

. The Judgment of the Court was delivered by :
N.V. RaMANA, J. :- Leave granted. -

2..  This appeal is filed assailing the judgment, dated 21.01.2014, in
. M.Cr.C No. 12750/2013, passed by the High Court of Madhya Pradesh at
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Jabalpur, wherein the High Court has dismissed the appeal filed by the appellant .
State by upholding the order of the lower court, which through its order directed
to release the confiscated vehicle during the pendency of the main criminal
case. )

3. Brief facts of the case in nut shell are that the respondent is the owner
of the tractor bearing number (MP-22 AA-073 6) and trolley bearing number
(MP22 AA 0764). On 03.1.2012 while this vehicle was being used to tranisport -
1.054 cubic meters of teak wood from Saliwara to Parasia Road, Reserve
Forest Compartment No. 117.A the driver was not carrying the documents
required for the transportation of teak wood, the staff of Forest Development
Corporation, at Dhuma District, Seoni, after completion of formalities seized
the teakwood and the aforesaid vehicle, being tractor (MP-22 AA-0736)
and trolley (MP22 A A 0764). Thereafter, the Project Range Officer registered
the offence under Section 5 and Section 15 of Madhya Pradesh Van Upaj
(Vyapar Viniyam) Adhiniyam, 1969 [kereinafter ' Adhiniyam' for brevity]
-.tead with Section 26 and Section 41 of the Indian Forest Act, 1927. The said
case was registered as Offence No. 251/2013. In relation to this, a charge
sheet was filed which was numbered as Criminal Case No. 269/2013 before
the trial court. '

4, The Authorized Officer-cum-Sub Divisional Officer Lakhnadone,
Forest Division North (territorial), Seoni simultaneously initiated the
confiscation proceeding under Section 15 of the Adhiniyam. The same was
registered as Confiscation Case No. 9/2012 ‘

5. In the process, the Authorized Officer-cum-Sub Divisional Officer
Lakhnadone, Forest Division North (territorial), Seoni, ordered confiscation
of tractor (MP-22 AA-0736) and trolley (MP 22 AA 0764) and teak wood.
The Authorized Officer-cum-Sub Divisional Officer held that the vehicle
operator and his ecompanion had deliberately transported the teak wood without
the requisite permit or any valid document. Further, he held that the owner
was aware of the said illegal transport. -

6. Aggrieved by the said order, the respondent carried the matter in
appeal before the Appellate Authority i.e. Appellate Authority-cum-Chief
Conservator of Forest, Seoni Circle, Seoni (M.P.), who in turn dismissed the
appeal and confirmed the order of the authority below by order dated
06.12. 2012 -
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7.  Therespondent having been unsatisfied with the order dated 6-11-2012
preferred revision before the additional sessions judge, Seoni, under Section
15-B of the Adhiniyam. The additional sessions judge, Seoni, by judgment
.dated 18-07-2013, allowed the revision and quashed the order of confiscation
and directed to release the vehicle. Moreover the court was of the view that
- unless the guilt of the accused is proved, there cannot be any confiscation of
“the vehicle and the forest produce. The reasoning of the first revisional court
is extracted as under:

.14,  As such, the Qrdér of Authorized Officer and Sub
Divisional Officer dated 09-04-2012 and order of Appellate
Authority and Designated Conservator of Forests dated
06-12-2012 in Appeal No. 7/2012 are violation of Section
55 of the Indian Forest Act, 1927 and also Adhiniyam, 1969.
.The Sub Divisional Forest officer lakhnadon and
Appellate Authority without holding accused guilty in
criminal case no. 269/2012 had no right to confiscate the
vehicle and forest produce.

(emphasis supplied)

8. ° The State challenged the aforesaid order of the additional sessions
judge, Seoni, dated 18.07.2013, by filing a petition under Section 482 of the
Code of Criminal Procedure, 1973 being M.Cr.C No. 12750/2013 before
the High Court of Madhya Pradesh at Jabalpur. The High Court, by order
dated 21.01.2014, dismissed the petition filed by the appellant/state and
affirmed the order of the lower court. Aggrieved by the order of the High
Court, the appellant/state has knocked on the doors of this Court by way of
special leave petition.

9. Heard the learned counsel for both parties and perused the material

.available on record.

10.  Madhya Pradesh is famous for its abundant biodiversity. The rich
biodiversity generates minor forest produce such as tendu, harra, sal seed
and gum etc.! These forest produce are a good source of revenue for the state
and provides employment opportunities for the péople.

11. . Inorder facilitate development of a good forest policy, the State of.

1. Madhya Pradesh Development Report, Planning Comrhission (2011).
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Madhya Pradesh enacted the Adhiniyam in the year 1969.2 This legislation
was enacted with an object to regulate the trade of certain forest produce in
the State of Madhya Pradesh.’ The Adhiniyam is a statute enacted for the
purpose of preserving certain forest produce in the State of Madhya Pradesh.
The Scheme of the Act, as expressed in several provisions, is to empower the
authorized officers of the Forest Department for proper implementation/
enforcement of the statutory provisions and for enabling them to take effective
steps for preserving these forest produce. For this purpose certain powers
including the power of seizure, confiscation and forfeiture have been vested in
them. This position is made clear by giving overriding effect to the provisions
of the Act over other statutes and laws. S ' :

12. At this juncture it is important to have a glance at certain changes the
Adhiniyam has undergone over the years. Sections 15 and 22 (1) were replaced
by Section 15-Ato 15-D by the State Act 15 of 1987. Adhiniyam as originally
enacted did not provide for separate confiscatory proceedings. Original
enactment only had penal provisions. The newly introduced Sections from
Section 15-A to 15-D were brought in line with Indian Forest Act, as amended
by the State of Madhya Pradesh to provide for a separate confiscatory
mechanism. - :

13.  Before we delve into the issue, a brief réference to the overall scheme

of the Act is necessary. Section 2 of the Adhiniyam is the definition clause.
Under Sub-clause (d) of Section 2 various forest produce have been elucidated.
Section 3 of the Adhiniyam empowers State Government to divide forest
area into units for carrying out the purposes of the Act. Section 4 of the
Adhiniyam states that the State Government may appoint requisite number of
agents to trade in specific forest produce. Further, Section 5 creates bar on
individuals other than the State Government or authorized officers of the State
Government or an agent appointed under Section 4, to purchase or transport -
such specified forest produce in such area with certain exceptions as provided
under Sub-section (2) of Section 5. Furthermore, Section 7,8 and 9 of the
Adhiniyam allows the State Government to fix prices, prescribe procedures
for opening depots, publication of price lists etc. at the depot.

. 14.  Section 10and 11 ofthe AMym prescribes registration of growers,
manufactures, traders and consumers of specified forest produce respectively.

2. ‘Preamble, Adhiniyam.
3. Ibid
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Section 12 vests discretionary powers upon the State Government to dispose
of specified forest produce. Section 12-A provides for re-sale of excess
specified forest produce by manufacturer, trader or consumer. Section 13
provides for the mode of retail sale of specified forest produce. Section 14
empowers State Government to delegate powers or functions under the Act.

15. It would be useful for the purpose of this case to reproduce Section
15 of the Adhiniyam- :

15. Search and seizure of property liable to
confiscation and procedure thereof-(1) Any Forest Officer
as may be notified by the State Government or any Police
Officer not below the rank of an Assistant Sub Inspector or
any other person authorized by the State Government may,
with a view to securing compliance with the provisions of this
Act or the Rules made thereunder or to satisfying himself that
the said provisions have been complied with,-

@ stop and search any person, boat, vehicle or
receptacle use or intended to be used for the
transport of satisfied forest produced;

(i) Enter and search any place.

(2) When there is reason to believe that any officer
under this Act has been committed in respect of any specified
forest produce, 3 [Any Forest Officer as may be notified by
the State Government or any Police Officer not below the rank
of an Assistant Sub Inspector] or any person authorized by
the State Government in this behalf may, seize such specified
Forest Produce along with all tools, boats, vehicles, ropes,
chains or any other articles used in committing such offence
under the provisions of this Act. :

(3) Any Officer or Person seizing any property under
this Section shall place on all such property a mark indicating
that the same has been so seized and shall, as soon as may be,
either produce the property seized before the officer not below
the rank of an Assistant Conservator or Forest authorized by
the State Government in this behalf, by notification (hereinafter
referred to as the Authorised Officer) or where it is having
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regard to qiantity or bulk or other genuine ‘difficulty; not
practicable to produce the property seized before the
Authorised Officer, make a report about the seizure to the
' Authorised Officer, or where it is intended to launch criminal
proceedings against the offender immediately make report of
such seizure to the Magistrate having jurisdiction to try the
offence account of which seizure has been made: .

Provided that, when the specified Forest Produce with
_respect to which such offence is believed to have been
committed is the property of Government and the offenderis -
unknown it shall be sufficient if the officer make as soon as
may be a report of the circumstances to his official superior.

(3A) Any forest officer of a rank not inferior to that
of a Ranger, who or whose subordinate, has seized any tools,
boats, vehicles, ropes, claims or any-other article as liable for
confiscation, may release the same on the execution by the
owner thereof, of a security in a form as may the prescribed,
of an amount equal to double the value of such property, as

. estimated by such officer, of the production of the property so
released, when so required, before the officer authorized order
the confiscation or the Magistrate having jurisdiction to try the

~ offence on account of which the seizure has been made. '

(4) Subject to the provisions of sub-section (6), where
" the authorized officer upon production before him of the
- specified forest produce or upon receipt of report about the
- seizure, as the case may be, is satisfied that offence has been
committed in respect thereof, he may, by order in writing and
for reasons to be recorded confiscate the specified forest
produce so seized together with all tools, vehicles, boats ropes,
chains or any other articles used in committing such offence. A
copy of order of confiscation shall be forwarded without any
undue delay to the 1[Officer-in-charge of Forest Circle] in
-which the specified forest produce has been \seized. ‘

(5) No order confiscating any propérty shall be made
* under sub-section (4) unless the authorized officer.-

/
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(a)  sendsasintimation in forms prescribed about intimation
of proceedings for confiscation of property to the
Magistrate having jurisdiction to try the offence on
account of which the seizure has been made; '

(b) . issuesanotice in writing to the person from whom the
property is seized, and to any other person who may
. appear to the authorized officer to have some interest

in such property;

(c) affords an opportunity to the persons referred to in
clause (b) of making a representation within such
reasonable time as may be specified in the notice against

‘the proposed confiscation; and '

(d)  gives to the officer or person effecting the seizure and
the person or persons to whom notice has been issued
under clause (b), hearing on the date to be fixed for
such purpose.

(5A) When the authorized officer having the jurisdiction over
the case is himself involved in the seizure of investigation, the
next higher authority may transfer the case to any other officer
of the same rank for conducting proceedings under this section.]

(6) Noorderof confiscation under sub-section (4) of any
tools, vehicles, boats, ropes, chains or any other articles (other
than specified forest produce seized) shall be made if any person
referred to in clause (b) of sub-section (5) proves to the
satisfaction of authorized officer that any such knowledge or
connivance or as the case may be without the knowledge or
connivance of his servant or agent and that all reasonable and
necessary precautions had been taken against use of objects
aforesaid for commission-of an offence under this Act.

(6A) The seized forest produce or any other property, if
ordered to be released by the authorized officer, shall continue
to be under custody until confirmation of the order of the
authorized officer by the Appellate Authority or until the expiry
of the period for initiating "suomotu" action by him, whichever
is earlier, as specified under Section 15-A. '
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*(7)  The provisions of Sections 102 and 103 of the Code
of Critninal Procedure, 1973 (No.2 of 1974) relating to search
and seizures shall so far as may be apply to searches and
seizures under this section. - :

Sub-section (1) of Section 15 empowers concerned forest officers to conduct
search fo secure compliance of the provisions of the Adhiniyam. On a plain
reading of Sub-section’(2), it is clear that the concerned officer may seize
vehicles, ropes etc, if he has reason to believe that the said items were-used
for the commission of an offence under the Adhiniyam. Confiscation
proceedings as contemplated under Section 15 of the Adhiniyam is a quasi-
judicial proceedings and nota criminal proceedings. Confiscation proceeds
on the basis of the satisfaction' of the Authorized Officer with regard to the
commission of forest offence. Sub-section (3) of the provision lays down the
procedure to be followed for confiscation under the Adhiniyam. Sub-section
(3A) authorizes forest officers of rank not inferior to that of a Ranger, who or
whose subordinate, has seized any tools, boats, vehicles, ropes, claims or
any other article as liable for confiscation, may release the same on execution
of a security worth double the amount of the property so.seized. This provision
" is similar to that of Section 53 of the Indian Forest Act as amended by the
‘State of Madhya Pradesh. Sub-section (4) mandates that the concerned officer
should pass a written order recording reasons for confiscation, if he is satisfied
that a forest offence has been committed-by using the items marked for
confiscation. Sub-section (3) prescribes various procedures for confiscation
. proceedings. Sub-Section (5A) prescribes that whenever an Authorized
Officer having jurisdiction over the case is himselfinvolved in the seizure, the
next higher authority may transfer the case to any other officer of the same
rank for conducting confiscation proceedings. Sub-section (6) provides that
with respect to tools, vehicles, boats, ropes, chains or any other article other
than timber or forest-produce seized, confiscation may be directed unless the
person referred in clause (b) of Sub-section 5 is able to satisfy that the articles '
were used without his knowledge or connivance of, as the case may be, without
the knowledge or connivance of his servant or agent and that all reasonable
and necessary precautions had been taken against the use of such objects for
" commission of forest offence.

16. Section 15 A provides the remedy of app.cal against the order of the
authorized officer under Section 15 in confiscation proceedings. Section 15-B- -
of the Adhiniyam providés for revision before the Court of Sessions against
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the order of the Appellate Authoriﬁy in the confiscation proceedings.

17.  Under Section 15-C of the Adhiniyam, ajurisdictional bar on courts
and tribunals have been provided for, ifthe confiscation proceedings are initiated
under Section 15 of the Adhiniyam. Moreover Sub-section (2) of Section
15-C provides that nothing Lereinbefore contained shall be deemed to prevent
any officer authorized in this behalf by the State Government from ditecting at

any time the immediate release of any property seized under Section 15. The _

necessary proposition which follows such a provision is that, in a case where
the Authorized Officer is empowered to confiscate the seized forest produce
on being satisfied that an offence under the Acthas been committed, the general
power vested in the Magistrate for dealing with interim custody/release of the
seized materials under the Cr. P.C. gives way. Thé Magistrate while dealing
with a case of seizure of forest produce under the Act should first examine
whether the power to confiscate the seized forest produce is vested in the
Authorized Officer under the Act and if he finds 50, then he has no power to
pass any order dealing with interim custody/release of the seized material.

Such ouster of jurisdiction would aid in proper implementation of the.

Adhiniyam. Ifin such cases the power to grant interim custody/release of
seized forest produce is vested in the Magistrate, then it will defeat the very
scheme of'the Act. Such a consequence is to be avoided..

18.  Anotherrelevant provision which needs to be discussed is Section
15-D of the Adhiniyam. It provides that: )

15-D. Confiscation of property when the produce is not
the preperty of Government- All specific forest produce
which in either case is not the property of the Government

* and intespect of which a contravention of any provision of the
Act or the rules made thereunder has been committed and all
tools, boats, vehicles, ropes, chains or any other articles, in
case used in committing such contravention shall, subject to
the provisions of Sections 15, 15A, 15B and 15C be liable to
confiscation upon conviction of the offender for such
contravention. - .

19.  The said section makes it clear that section 15-D subj ects itself'to
confiscation proceedings under Section 15, 15-A, 15-B and 15-C of Act.
Further Section 15-D speaks of confiscation of all tools, boats, vehicles, ropes,

chains or any other articles upon conviction of the offender for such forest -
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" . offence. This Section is equivalent to Section 55 of the Indian Forest Act as
_ amended by the State of Madhya Pradesh. In this Section the confiscation

after the conviction is subjected to separate confiscation proceedings as
contemplated under Section 15, 15-A, 15-C. At the cost of repetition it should
be noted that if a confiscation proceeding under Section 15 has commenced
and the confiscation has already occurred, then there is no question of
confiscation undet Section 15-D again. If the confiscation has not taken place
under Section 15, then the Court after final conviction can order confiscation
under Sectlon 15-D of the Adhiniyam.

20. The broad scheme of the Adhiniyam i is to pumsh those who are in
contravention of the law at the hand of the criminal court. The confiscation
being incidental and ancillary to the conviction, State of Madhya Pradesh,
separated the process of confiscation from the process of prosecution. The
purpose of the enactment seems to be that the power of the criminal court
regarding the disposal of property is made subject to the jurisdiction of the
- authorized officer with regard to that aspect; the jurisdiction of criminal court
in regard to the main trial remains unaffected. ‘ :

21.  Before we deal with the question concerned in this appeal it would be
apt to have a look at three cases decided by this court. In Divisional Forest
Officer And Anr. Vs. GV, Sudhakar and Ors.*, this Court was concerned
" with the question as to whether the proceedings for confiscation of illegally
felled timber by the respondent therein can be continued till the disposal of
main critninal case pending against him, This Court after considering the various
pprovisions of the Andhra Pradesh Forest Act came to the conclusion that
there is no doubt that the object of the legislation was to provide for two
separate proceedings before two different forums and that there is no conflict
of jurisdiction as Section 45, as amended by the Amendment Act, in turn
curtails the power conferred on the Magistrate to direct confiscation of timber
or forest produce on conviction of the accused. This Court proceeded to
observe- .

The conferral of the power of confiscation of seized timber or
forest produce and the implements, etc. on the Authorized
Officer under Sub-section (2a) of Section 44 of the Act on his
being satisfied that a forest offence had been committed in
respect thereof, is not dependent upon whether a criminal

4. (1985)4SCC573.
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prosecution for commission of a forest offénce has been
launched against the offender or not. It is a separate and distinct
proceeding from that of a trial before the Court for commission
of an offence. Under Sub-section (2A) of Section 44 of the
‘Act, where a Forest Officer makes report of seizure of any
timber before the Authorized Officer along with a report under
Section 44 (2), the Authorized Officer can direct confiscation
to Government of such timber or forest produce and the
implements, etc., if he is satisfied that a forest offence has been
.committed, irrespective of the fact whether the accused is facing
a trial before a Magistrate for the commission of a forest offence
. under Section 20 or 29 of the Act.

22, In the case of State of West Bengal vs. Gopal Sarkar,’ this Court
again had an opportunity to deal with the confiscatory proceedings initiated
for forest offences. This Court while relying on the judgment in Divisional

‘Forest Officer vs. GV.Sudhakar Rao (Supra) has come to the following
conclusion:

. 10. ;On a fair reading of the provision it is clear that in a case
where any timber or other forest produce which is the property
of the State Goverhment is produced under sub-section (1)
and an Authorised Officer is satisfied that a forest offence has
been committed in respect of such property he may pass order
of confiscation of the said property (forest produce) together
with all tools, ropes, chains, boats, vehicles and cattle used in
committing the. offence. The power of confiscation is
independent of any proceeding of prosecution for the forest
offence committed. This posttion is manifest from the statute
and has also been held by this Court in Divisional Forest
Officer vs. G.V.Sudhakar Rao [(1985) 4 SCC 573 : 1986
SCC (Cri) 34: AIR 1986 SC 328].

23. . In the case of State of M.P. vs. S.P. Sales Agencies,S the brief facts
therein were a truck was intercepted by the police in the District of Gwalior. It
was found that 281 cases of Kuttcha manufactured by M/s Harsh Food Products,

respondent 2 therin were found in the truck. These wood cases were being

5. (2002) 1SCC495
6. (2004)4 SCC448
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transported without requisite transit pass under Rule 3 of M.P. Transit Rules
thereafter; this matter was reported to Sub-Divisional Forest Officer, Gwalior,
who initiated confiscation proceedings under Section 52 of the Act. This-Court
has an opportunity to deal with the question as to whether confiscation proceedings
can be initiated under section 52 of the Act only after launching of the criminal
prosecution or is it open to the forest authorities upon seizure of forest produce to
initiate both or either. This Court relying on the cases in Divisional Forest Officer
vs. G V.Sudhakar Rao and State of West Bengal vs. Gopal Sarkar, came to
the conclusion that the power of confiscation is mdependent of any criminal
prosecution for forest offences committed.

24. Inviewofthe foregomg discussions, it is apparent that Section 15
gives independent power to the concerned authority to confiscate the articles,
as mentioned there under, even before the guilt is completely established.

This power can be exercised by the concerned officer ifhe is satisfied that the
said objects were utilized during the commission of a forest offence. A
protection is provided for the owners of the vehicles/articles, if they are able
to prove that they took all reasonable care and precautions as envisaged
under Sub-section (5) of Section 15 of the Adhiniyam and the said offence

‘was committed without thelr knowledge or connivance.

28, Criminal prosecutlon is distinct from confiscation proceedings. The

two proceedmgs are different and parallel, each having a district purpose.
The object of confiscation proceeding is to enable speedy and effective
adjudication with regard to confiscation of the produce and the means used
for committing the offence while the object of the prosecution s to punish the

" offender. The scheme Adhiniyam prescribes an independent procedure for

confiscation. The intention of prescribing separate proceedings is to provide
a deterrent mechanism and to stop further misuse of the vehicle.

26.  Atthe cost of repetition we clarify that conﬁsczitory préceedings are
independent of the main criminal proceedmgs In view of our detailed discussion

_ in the preceding paragraph we are of opinion that High Court as well as the-

revisional court erred in coming to a conclusion that the confiscation under the law
was niot perimissible unless the guilt of the accused is completely established.

27. - Consequently the appeal is allowed and the _]udgment of the High Court
is set aside.

. : Appeal allowed.
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FULL BENCH -
Before Mr. Justice Hemant Gupta, Chief Justice,
Mr. Justice Sujoy Paul & Mr. Justice Subodh Abhyankar
W.P. No. 1353/2011 (Jabalpur) order passed on 18 July, 2017

RAM SEWAK MISHRA . ...Petitioner
Vs.
STATE OF M.P. & anr’ ...Respondents

Service Law — Stoppage of Pension — Civil Services (Pension)
Rules, M.P. 1976, Rule 8 - Opportunity of Hearing — Natural Justice —
‘Conviction u/s 7 of Prevention of Corruption Act, 1988 against which,
appeal is pending ~ Stoppage of pension of petitioner without issuing
any show cause notice and without giving any opportunity of hearing —
Held — After retirement, pensioner is entitled to pension in viesv of his
. Ppast service under the State—An employee earns his pension by serving
the State for many years'— Pension is not a bounty — Deprivation of
pension affects civil rights of pensioner, the means of his survival -
- Show cause notice is required to be given to the retired government
servant.convicted by the Criminal Court — Natural justice warrants
that opportunity of hearing is required to be provided before an order
. of stoppage of pension is passed u/R 8(2) of the Rules of 1976 —
Reference answered accordingly by majority. (Para 15 & 16)

war Afer - 37 Wer wrwr — R war (o) e 55 1976,
w8 — g7 a1 e ~ JafiEs <y - axER e st
1988 @ &RT 7 @ IAavla qufify e Ree, afla g 2 - e
. IRV T ifew S Wt el fmr qen gEard w1 S erwe yem
ﬁf#ﬁﬂ.ﬂﬁaﬂﬁ'mﬁmam—aﬁrﬁafﬁa—ﬁmﬁqfara%m
TR, 1 % 9w swa) qf a1 @ gfied wad g3 19 @7 geER
? — U TR 9% a6l 9% Usg @) 9ar s e TEr surig
AN 7 — IIF 0P SUER 78 & — T @ 9fiw Ry W Yeee @
fufaer Rt Bt yaifaw @ear @, o sud SornfaET &7 e 2 -
Tifed My g dTfige e wHErd B R q@ren iR
fear s andfémm @ — dwffe = @ fav aawae 2 5 1976 @ Prawt
3 P 8(2) 3 siafa Yo Bt 9D @ @ Ry @ ¢ g a1 o
g3 far s ity @ - Prdw sgwe Rt agTER SwRa)

[2]



LL.R.[2017]M.P. Ram Sewak Mishra Vs. State of MP (FB)_ $ 2077
Cases referred : ' . ’ . CT -

2017 (l)MPLJ 640, AIR 1967 SC 1269 (1971) 2 SCC 330, (1973)
1 SCC 120, (1976) 2 SCC 1, (1987).2 SCC 179, (2007) 2 SCC 181, -
(1994) 4 SCC 328, 2004 (4) MPLJ 555, (1985) 3 SCC 398, (1970) 2
SCC 458, (1978) 1 SCC 405, (1981) 1 SCC 664, (2011) 2 SCC 258,
1978 (1) SCC 248, 1994 (5) SCC 267, 2010 (13) SCC 255, 1987 (1)
" SCC 424, 1976 (3) SCC 190:

. K.C. Ghildiyal and Jai Shukla, for the petmoner
PK Kaurav, A G.-with Amit Seth, G.A. for the respondents/State

ORDER

_ The Order of the Court™ -~ was -~ passed 'by :
HEeMANT GUeTA, C.J. :- The matter has been placed before this Bench in
view of the reference made by the learned Single Judge of this Court doubting
the correctness of an order. passed by Single Bench of this Court in the case -
of Dau Ram Maheshwar Vs. State of M.P. and another reported as 2017(1)
MPLJ 640. The learned Single Bench has framed the following questions:-  ~

() Whethera show cause notice/opportunity of hearing is
required to be given to the Retired Government Servant who
. is convicted of a serious crime by the Court of law‘7

(II) Whether the view taken in Dau Ram Maheshwar’s case
(supra) is correct in view of Rule 8 of the Pension Rules?

2. The facts as are necessary for examining the question posed are that
the Petitioner was convicted in a ctiminal case under Section 7 of the Prevention
of Corruption Act, 1988. The petitioner filed an appeal against his conviction
which is pending before this Court, wherein there is order of suspension of
sentence. The petitioner attained the age of superannuatlon on31.12.2004
and was granted anticipatory pension on 31.3.2005 by the Collector. The
entire pension has been withheld under Rule 8 of the Civil Services (Pension)
Rules, 1976 (hereinafter referred to as the “Pensmn Rules” for short) in view
of the conviction of the Petitioner in the criminal case without giving any notice
and opportunity of hearing. The impugned order of stoppage of pension has
been passed on 15.3.2010. The ground of challenge in the writ petition is that
pension could not be stopped without giving notice or opportunity of hearing. -

4
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3. On behalf of the State it is stated that the pension has been stopped
after consultation of the Public Service Commission and the approval from
the Council of Ministers. It is denied that there is any violation of principles of
natural justice as the pension has been stopped in terms of Rule 8 (1) of the
Pension Rules, 1976. Rule 8 of the said Rules reads as under:-

. “8. Pension subject to future good conduct. - 1) (a) Future
good conduct shall be an implied condition of every grant of
pension and its continuance under these rules. :

(b) The pension sanctioning authority may, by order in
writing withhold or withdraw a pension or part thereof, whether
permanently or for a specified period, if the pensioner is
convicted of a serious crime or is found guilty of grave
misconduct:

Provided that no such order shall be passed by.an
authority subordinate to the authority competent at the time of
retirement of the pensioner, to make an appointment to the
postheld by him immediately before his retirement from service:

Provided further that where a part of pension is withheld
or withdrawn, the amount of such pension shall not be reduced
below the minimum pension as determined by the Government
from time to time. -

(2) Where a pensioner is convicted of a serious crime

.. byacourt of law, action under clause (b) of sub-rule (1) shall

be taken in the light of the judgment of the court relating to
such conviction, - .

(3) In a case not falling under sub-rule (2), if the
authority referred to in sub-rule (1) considers that the pensioner
is prima facie guilty of grave misconduct, it shall before passing

\. anorder under sub-rule (1) :- '

- (@) serve upon the pensioner a notice specifying the
action proposed to be taken against him and the ground

- onwhich it is proposed to be taken and calling upon
him to submit, within fifteen days of the receipt of the
notice or such further time not exceeding fifteen days

—

L

»
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as may be allowed by the pension sanctioning authority,
such representation as he may with to make against
the proposal; and

(b) take into consideration the representation, if any, -
submitted by the pensiorier under clause (a).

(4) where the authority competent to pass an order
under sub-rule (1) is the Governor, the State Public Service'
Commission shall be consulted before the order is passed.

(5) An appeal against an order under sub-rule (1),
passed by any authority other than the Governor, shall lie to
the Governor and the Governor shall in consultation with the
State Public Commission pass such order on the appeal as he
deems fit.

Explanation. - In this rule, - -

(a) the expression “serious crime” includes a crime
involving an offence under the Official Secrets Act,
1923 (No.19 0f 1923); -

(b) the expression “grave misconduct” includes the

communication or disclosure of any secret official code

or pass word or any sketch, plan, model, article, note,

document or information such as is mentioned in section

5 of the Official Secrets Act, while holding office under

the Government so as to prejudicially affect the interests
- of the general public or the security of the country.

[Note. - The Provisions of this rule shall also be applicable to
family pension payable under rule 47 and 48. The authority
competent to make an appointment to the post held by the
deceased Government servant/pensioner immediately before
the death or retirement from the service, as the case may be,
shall be the competent authority to withhold or withdraw any
part of family pension.]”

4. "The learned counsel for the petitioner contends that even a convicted
employee is entitled to notice and opportunity of hearing as part of rule of

N
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natural justice. The argument is based upon a principle that pension is not a
bounty, but a right; therefore, any order which affects the vested civil right of
a citizen can only be passed after compliance of principle of natural justice.
Reliance is placed on the judgments of Supreme Court in the cases reported
as AIR 1967 SC 1269 (State Of Orissa Vs. Dr. (Miss) Binapani Dei &
Ors), (1971) 2 SCC 330 (Deoki Nandan Prasad Vs. State Of Bihar &
Ors), (1973) 1 SCC 120 (State of Punjab Vs. K. R. Erry), (1976) 2 SCC 1
(State of Punjab and another Vs. Igbal Singh), (1987) 2 SCC 179 (State
of Uttar Pradesh Vs. Brahm Datt Sharma and another) and (2007) 2
SCC 181" (Rajesh Kumar and others Vs. Dy: CIT and others).

5. . Onthe other hand, leaned Advocate General refers to Supreme Court -
judgment in the case of Dr. Umrao Singh Choudhary Vs. State of M.P. and
another reported as (1994) 4 SCC 328, to contend that principles of natural
justice can be excluded which stands impliedly excluded which is apparent
from bare reading of Rule 8. It is contended that sub-rule (3) of Rule 8
contemplates issuing of a prior show cause notice that is in respect of cases of
grave misconduct. Since the finding of misconduct is to be recorded for the
first time, the opportunity of hearing is contemplated in' sub-rule (3) of Rule 8
of the Pension Rules. But sub-rule (2) does not contemplate any opportunity
. of hearing as the order of stoppage of pension is based vipon a judgment of a
competent Court. Therefore, the opportunity of hearing stands excluded by
implication when there is prior finding recorded by the competent Court,

* whereas when an action is being taken for the first time opportumty of hearing
is prov1ded for. -

6. We have hcard learned counsel for the parties and find that to answer
the first question, it is necessary to examine as to whether the principle of
natural justice stands excluded by Jmphcatlon when action is takcn under
sub-rule (2) of Rule 8 of the Pension Rules, 1976.

7. Dr. Umrao Singh Choudhary s case (supra), to which the learned
Advocate General has put a strong reliance, deals with the situation of removal
of Vice Chancellor of the University. The term of Vice Chancellor can be
-" reduced by a notification issued by the Governor under Section 14 of the
M.P. Vishwavidyala Adhiniyam, 1973 (for short “1973 Act”). Section 14 of
the Act engrafts an elaborate procedure to conduct an enquiry after giving
reasonable opportunity against the Vice Chancellor for his removal. Section
52 0f 1973 Act is an exception to Section 14 of the said Act. To exercise the
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jurisdiction under Section 52, the condition precedent is.that the State.
Government should be satisfied that the administration of University cannot
be carried out in accordance with the provisions of the Act. It was held that

- applicdtion of principle of natural justice may be éxcluded either expressly or -,
by necessary implication. Tt was held that the principle of natural justice does
not supplant but supplement the law. The relevant extract from the judgment
reads as under:- :

o T Section 14 engrafts an elaborate procedure.
to conduct an enquiry against the Vice-Chancellor and after
giving reasonable opportunity, to take action thereon for his
removal from the office. Section 52 engrafts an exception
thereto. The condition precedent, however, is that the State
-.Government should be satisfied, obviously on objéctive
. consideration of the material relevant to the issue, as onrecord, -
. that the administration of the University cannot be carried out
- in accordance with the provisions of the Act, without detriment
to the interest of the University, and that it is expedient in the
interest of the University and for proper administration thereof,
to apply in a modified form, excluding the application of
. Sections 13 and 14, etc. and to issue the notification under
© Section 52(1). By necessary implication, the application of
the principle of natural justice has been excluded, Inviewof
this statutory animatior the contention that the petitioner is
entitled to the notice and an opportunity before taking action
under Section 52(1) would be self-defeating. The principle of
' " natural justice does not supplant the law, but suppiements the
* law, Its application may be excluded, either expressly or by
necessary implication Section 52 in juxtaposition to Section
14, when considered, the obvious inferencs would be that the ~
principle of natural justice stands excluded.”

":After recording such finding, the Court examined the record to find
out the satisfaction recorded by the Governor in exercise of the powers
" _conferfed under Section 52 of the Aét. It was found that the action under
Section 52 is a statutory action, but subject to judicial review. The said
' judgment deals with the exercise of the powers by the Governor and that.
" Section 52 of the said Actis an exception to Section 14 of the Act. The said

!
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excluded by implication as well.

8.

9, =

Brahmdatt Sharma (supra),

The Full Bench of this Court in the case of Laxmi Narayan Hayaran
Vs. State of M.P. and another reported as 2004 (4) MPLJ 555, which was
also referred by the learned Advocate General, deals with dismissal of
employee from service without holding an enquiry on the basis of his conviction
in bribery case. The Court excluded the principles of natural justice in respect
* of termination of an convicted employee in view of the Supremg Court
judgment in the case of Union of India Vs. Tulsiram Patel
.3 SCC 398. The Full Bench held as the follows:-

" “10. Rule 19 of the State CCA Rules is similar to Rule 14 of

Railway Rules considered in Challappan (supra) and

‘unamended Rule 19 of Central CCA Rules considered in

Tulsiram Patel, which did not provide for any opportunity of
hearing in regard to the penalty to be imposed. In Tulsiram
FPatel (supra), the Supreme Court has categorically held that
no opportunity need be given to the employee concerned, but
the disciplinary authority, on consideration of the facts and
circumstances (in the manner set out in Challappan and Tulsitam
Patel) may impose the penalty. It was also clarified that if the
penalty imposed was whimsical or disproportionately
excessive, the same was open to correction in judicial review,
The subsequent decision of the Supreme Court in Sunil Kumar

" Sarkar (supra) dealt with the amended Rule 19 of the Central

CCA Rules which provided for a hearing. Therefore, the
principle laid down in Sunil Kumar Sarkar (supra) can not be
of any assistance in interpreting Rule 19 of the State CCA

. Rules in the absence of an amendment in the State CCA Rules

corresponding to the amendment made in the Central CCA

Rules. As the State CCA Rules stand today, the law applicable

is as laid down in Tulsiram Patel (supra) and not as laid down
in Sunil Kumar Sarkar.” -

. = Learned Advocate General argued that the judgment in the cases of
Deokinandan Prasad (supra), K. R. Erry (supra), Igbal Singh (supra),
all pertain to reduction or withholding of pension
based upon the misconduct and not based upon conviction in a criminal trial.

- LLR.[2017]MP.

judgment leads to one conclusion that the principles of natural justice can be

reported as (1985)
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The case of Rajesh Kumar (supra) is said to be distinguishable for the reason
that it deals with an administrative action entallmg civil consequences, which
requires an opportunity of hearing,

10.  Therule of natural j justice was found to be not necessary in the matter
of compulsory retirement of the Government employees on attaining age of .
50 years as provided in Fundamental Rule 56(1) in Union of India v. Col.

J.N. Sinha, (1970) 2 SCC 458. But it was held, the exclusion of the principles
of natural justice depends upon the express words of the provision conferring
the power, the nature of the power conferred, the purpose for which it is
: conferred and the effect of the exerclse of that power The Court held as

follows:- :

“8. Fundamental Rule 56(i) in terms does not require that any
opportunity should be given to the concerned government
servant to show cause against his compulsory retirement. A
government servant serving under the Union of India holds his
office at the pleasure of the President as provided in Article
310 of the Constitution. But this “pleasure” doctrine is subject
to the rules or law made under Article 309 as well as to the .
conditions prescribed under Article 311, Rules of natural justice
are not embodied rules nor can they be elevated to the position -
-of fundamental rights. As observed by this Court in 4. X
Kraipakv. Union of India “the aim of rules of natural justice
is to secure justice or to put it negatively to prevent miscarriage
of justice. These rules can operate only in areas not covered
by any law validly made. In other words they do not supplant
_ thelawbut supplement it”. It is true that if a statutory provision
» = canberead consistently with the principles of natural justice,
the courts should do so because it must be presumed that the
Legislatures and the statutory authorities intend to act.in
accordance with the principles of natural justice. But if on the
. other hand a statutory provision either specifically or by
necessary implication excludes the application of any or all
the principles of natural justice then the court cannot ignore
the mandate of the Legislature or the statutory authority and
read into the concerned provision the principles of natural
justice. Whether the exercise of a power conferred should be -
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11.

made in accordance with any of the principles of natural justice
or not depends upon the express words of the provision
conferring the power, the nature of the power conferred, the
purpose for which it is conferred and the effect of the exercise
of that power.”

The Constitution Bench in Mohinder Singh Gill Vs. Chief Election
Commr., (1978) 1 SCC 405, held that natural justice is now a brooding
omnipresence concept although varying in its play and that the “exceptions”
to-the rules of natural justice are a misnomer or rather are but a shorthand
form of expressing the idea that in those exclusionary cases nothing unfair can
be inferred by not affording an opportunity to present or meet a case. The rule
of audi alteram partem is the justice of the law, without, of course, making
law lifeless, absurd, stultifying, self- defeating or plainly contrary to the common

sense of the situation. The Court held as under:-

“47. It is fair to hold that subject to certain necessary limitations
natural justice is now a brooding omnipresence although varying
inits play,

48. Once we understand the-soul of the rule as fairplay in action
— and it i§ so ~—— we must hold that it extends to both the
fields. After all, administrative power in a democratic setup is
not allergic to fairness in action and discretionary executive
justice cannot degenerate into unilateral injustice. Nor is there
ground to be frightened of delay, inconvenience and expense,
if natural justice gains access. For fairness itselfis a flexible,
pragmatic and relative concept, not a rigid, ritualistic or
sophisticated abstraction. It is not a bull in a china shop, nora
bee in one’s bonnet. Its essence is good conscience in a given
situation: nothing more — but nothing less. The “exceptions”
to the rules of natural justice are a misnomer or rather are but
a shorthand form of expressing the idea that in those
exclusionary cases nothing unfair can be inferred by not
affording an opportunity to present or meet a case. Text-book
excerpts and ratios from rulings can be heaped, but they all
converge to the same point that audi alteram partem is the
justice of the law, without, of course, making law lifeless,
absurd stultifying, self-defeating or plainly contrary to the

LL.R.[2017]M.P.
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- common sense of the situation. -
66. It was argued, based on rulings relating to riatural justice,
that unless civil consequences ensued, hearing was not
necessary. A civil right being adversely affected is a sine qua
non for the invocation of the audi alteram partem rule. This
submission was supported by observations in Ram Gopal, Col.
- Sinha. of course, we agree that if only spiritual censure is the
penalty, temporal laws may not take cognizance of such
consequences since human law operates in the material field -
although its vitality vicariously depends on its morality. But
what is a civil consequence, let us ask ourselves, bypassing
verbal booby-traps? ‘Civil consequences’ undoubtedly cover
infraction of not merely property or personal rights but of civil
liberties, material deprivations and non-pecuniary damages.
In its comprehensive connotation, everything that affects a
- citizen in his civil life inflicts a civil consequence. “Civil” is
defined by Black (Law Dictionary, 4th Edn.)at p. 311:

“Ordinarily, pertaining or appropriate to a
member of a civitas of free political community;

_natural or proper to a citizen. Also, relating to
the community, or to the policy and government
of the citizens and subjects of a state.

The word is derived from the Latin civilise, a
‘citizen,... -

In law, it has various significations.

* * *

“Civil Rights’ are such as belong to every citizen
of the State or country, or, in a wider sense, to
all its inhabitants, and are not connected with
the organisation or administration-of
Government. They include the rights of -
+ property, marriage, protection by the laws,
freedom of contract, trial by jury etc.... Or, as
otherwise defined, civil rights are rights
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appertaining to a person in virtue of his .
citizenship in a State or community. Rights
capable of being enforced or redressed in a
civil action. Also a term applied to certain rights
secured to citizens of the United States by the
thirteenth and fourteenth amendments to the
Constitution, and by various acts of Congress
made in pursuance thereof.

(p. 1487, Black’s Legal Dictionary)

The interest of a candidate at an election to Parliament
regulated by the Constitution and the laws comes within this_
gravitational orbit. The most valuable right in a democratic polity

" is the “little man’s” little pencil-marking, assenting or dissenting,
called his vote. A democratic right, if denied, inflicts civil
consequences. Likewise, the little man’s ri ight, in a
representative system of Government, to rise to Prime
Ministership or Presidentship by use of the right to be
candidate, cannot be wished away by calling it of no civil
moment. It civics mean anything toa self-g governing citizenry,
if participatory democracy is not to be scuttled by the law, we
shall not be captivated by catchwords. The straight forward
conclusion is that every Indian has a right to elect and be elected
and this is a constitutional as distinguished from a common law
right and is entitled to cognizance by courts subject to statutory
regulation. We may also notice the further refinement urged
that a right accrues to a candidate only when he is declared
returned and until then it is incipient, inchoate and intangible
for legal assertion — in the twilight zone of expectancy, as it
were. This too, in our view, is logicid sophistry. Our system of
“ordered” rights cannot disclaim cognizance of orderly

. processes as the right means to a right end. Our jurisprudence
is not so jejune as to ignore the concern with means as with
the end, with the journey as with the destination. Every
candidate, to put it cryptically, has an interest or right to fair
and free and legally run election. To draw lots and decide who
wins, if announced as the electoral methodology, affects his
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right, apart from his luckless rejection at the end. A vested -
interest in the prescribed process is a processual right,
actionable if breached, the Constitiution permitting. What is
inchoate, viewed from the end, may be complete, viewed
midstream. It is a subtie fallacy to confuse between the two.
Victory is still an expectation; qua mado is a right to the
statutory procedure. The appellant has a right to have the
election conducted not according to humour or hubris but
according to law and Justice. And so natural justice cannot be
stumped out on this score. In the region of public law locus
~ standi and person aggrieved, right and interest have a broader
import. But, in the present case, the Election Commission
contends that a hearing has been given although the appellant
retorts that a vacuous meeting where nothing was disclosed
and he was summarily told off would be strange electoral
justice. We express no opinion on the factum or adequacy of
the hearing but hold that where a candidate has reached the
end of the battle and the whole poll is upset, he has aright to
notice and to be heard, the quantum and quality being
. conditioned by the concatenation of circumstances.

67. The rulings cited, bearing on the touchstone of civil
consequences, do not contradict the view we have propounded.
Col. Sinha merely holds — and we respectfully agree — that
the lowering of retirement age does not deprive a government
servant’s rights, it being clear that every servant has to quit on
the prescribed age being attained. Even Binapani concedes
that the State has the authority to retire a servant on
superannuation. 1he situation here is different. We are not in
the province of substantive rights but procedural rights
statutorily regulated. Sometimes processual protections are
too precious to be negotiable, temporised with or whittled
down.”

12.  In Swadeshi Cotron Mills v. Union of India, (1981) 1 SCC 664,
the Court examined as to whether there are any exceptions to the application
of the principles of natural justice, particularly the audi alteram partem rule.

It was held that in the case of express exclusion, there is no difficulty but the
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urgency; where the obligation to give notice and opportunity to be heard would -

obstruct the taking of prompt action of a preventive or remedial nature can be
a case of implied exclusion. The Court held as under:-

“32. The maxim audi alteram partem has many facets. Two of
them are: (a) notice of the case to be met; and () opportunity
to explain. This rule is universally respected and duty to afford
a fair hearing in Lord Lore-burn’s oft-quoted language, is “a
duty lying upon everyone who decides something”, in the
exercise of legal power. The rule cannot be sacrificed at the

. altar of administrative convenience or celerity; for, “convenience
and justice” — as Lord Atkin felicitously put it-— “are often
not on speaking terms”.

33. The next general aspect to be considered is: Are there any
exceptions to the application of the principles of natural justice,
particularly the audi alteram partem rule? We have already
noticed that the statute conferring the power, can by express
language exclude its application. Such cases do not present
any difficulty. However, difficulties arise when the statute
conferring the power does not expressly exclude this rule but
its exclusion is sought by implication due to the presence of
certain factors: such as, urgency, where the obligation to give
notice and opportunity to be heard would obstruct the taking
of prompt action of a preventive or remedial nature.
............... Similarly, action on grounds of public safety,
public health may justify disregard of the rule of prior hearing.

44 In short, the general principle — as distinguished from an
absolute rule of uniform application — seems to be that where
a statute does not, in terms, exclude this rule of prior hearing
but contemplates a post-decisional hearing amountingtoa full
review of the original order on merits, then such a statute would
be coristrued as excluding the audi alteram partem rule at the
pre-decisional stage. Conversely, if the statute conferring the
power is silent with regard to the giving ofa pre-decisional
hearing to the person affected and the administrative decision
taken by the authority involves civil consequences of a grave
nature, and no full review or appeal on merits against that’
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decision is provided, courts will be extremely reluctant to
construe such a statute as excluding the duty of affording even
aminimal hearing shorn of all its formal trappings and dilatory
features at the pre-decisional stage, unless, viewed
pragmatically, it would paralyse the administrative progress
or frustrate the need for utmost promptitude. In short, this rule
of fair play “must not be jettisoned save in very exceptional
circumstances where compulsive necessity so demands”. The
court must make every effort to salvage this cardinal rule to
the maximum extent possible, with situational modifications.
But, to recall the words of Bhagwati, J., the core of it must,
however, remain, namely, that the person affected must have
reasonable opportunity of being heard and the hearing must
be a genuine hearing and not an empty public relations exercise.

13.  In another judgment reported as Automotive Tyre Manufacturers
Assn. v. Designated Authority, (2011) 2 SCC 258, the Supreme Court held
that the requirement of giving reasonable opportunity of being heard before
an order is made, is generally read into the provisions of a statute, particularly
when the order has adverse civil consequences which obviously cover infraction
-of property, personal rights and material deprivations for the party affected.
The principle holds good irrespective of whether the power conferred on a
statutory body or Tribunal is administrative or qua51-]udlclal The Court held
as under:- : o

“80. Tt is thus, well settled that unless a statutory provision,
either specifically or by necessary implication excludes the
application of principles of natural justice, because in that event
the court would not ignore the legislative mandate the
requirement of giving reasonable opportunity of being heard
before an order is made, is generally read into the provisions
of a statute, particularly when the order has adverse civil
consequences which obviously cover infraction of property,
personal rights and material deprivations for the party affected.
The principle holds good irrespective of whether the power-
conferred on a statutory body or Tribunal is administrative or
quasi-judicial. Itis cqually trite that the concept of natural justice
can neither be put in a straitjacket nor is it a general rule of
i umversal application.
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81. Undoubtedly, there can be exceptions to the said doctrine.
As sta’ >d above, the question whether the principle has to be
* applied or not is to be considered bearing in mind the express
language and the basic scheme of the provision conferring the
power; the nature of the power conferred and the purpose for
which the power is conferred and the final effect of the exercise of
that power. It is only upon a consideration of these matters that
the question of application of the said principle can be properly
determined. (See Union of Indiav. Col. J.N. Sinha.)”

14. Inviewofthe] udgments mentioned above, we find that though the
applicability of principals (sic:principles) of natural justice can be excluded by

necessary implication but the requirement of giving reasonable opportunity of

being heard before an order is made, is generally read into the provisions ofa
statute, particularly when the order has adverse civil consequences relating to
infraction of property, personal rights and material deprivations for the party
affected. The rule of audi alteram partem is the rule of the law without which
law would be lifeless, absurd, stultifying, self-defeating or plainly-contrary to
the common sense of the situation. The principle holds good irrespective of
whether the power conferred on a statutory body or Tribunal is administrative
or quasi-judicial. The concept of natural justice can neither be put in a
straitjacket nor is it a general rule of universal application. Whether or not the
application of the principles of natural justice ina given case has been excluded,
wholly or in part, in the exercise of statutory power, depends upon the language
and basic scheme of the provision conferring the power, the nature of the
power, the purpose for which it is conferred and the effect of the exercise of
that power. The procedural pre-condition of fair hearing, however minimal,
even post-decisional, has relevance to administrative and judicial
gentlemanliness. Conversely, if the statute conferring the power is silent with
regard to the giving of a pre-decisional hearing to the person affected and the
administrative decision taken by the authority involves civil consequences of a
grave nature, and no full review or appeal on merits against that decision is
provided, courts will be extremely reluctant to construe such a statute as
excluding the duty of affording even a minimal hearing shorn of all its formal
trappings and dilatory features at the pre-decisional stage, unless, viewed

pragmatically, it would paralyse the administrative progress or frustrate the -

need for utmost promptitude. In short, this rule of fair play “must not be

. jettisoned save in very exceptional circumstances where compulsive necessity -

L1l
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$0 demands”. The court must make evefy effort to salvage this cardinal rule -
to the maximum extent possible, with situational modificatioris.

15. The _]udgment of Full Bench in the case of Laxmi Narayan Hayaran 5

_case (Supra) deals with a situation of termination of an employee on account

of conviction in a criminal trial. The said judgment of dispensing with the
opportunity of hearing to a pensioner cannot be extended to a case of stoppage
of pension. Relationship between employer and employee before the
superannuation is governed by the Rules of services. If the rules do not permit -
any opportunity of hearing, the same can be excluded. It may be required in
case of serving officer as it is not in public interest to allow a tainted person in
public employment. It has been so ordered relying upon the Constitutional
Bench judgment in the case of Tulsiram Patel’s case (supra). But after
retirement, the pensioner is entitled to pénsion in view of his past service
under the State. An employee earns his pension. Pension is not a bounty, but
a benefit earned by him by serving State for many years. The deprivation of
such pension affects civil rights of the pensioner, the means of survival. Though
sub-rule (2) of Rule 8 of the Pension Rules is silent about opportunity of
hearing, but neither the dispensing with an opportunity of hearing is urgent nor
is any other purpose expected to be achieved by denymg the benefit-of
opporturiity of hearing.

If an opportunity of heating is granted, an employee can point out the
mitigating family circumstance, the role in the criminal trial which led to his
conviction or other circumstances as to why the pension should not be stopped
and that too for life. Therefore, in case of a pensioner, the rule of natural
justice would warrant an opportunity of hearmg, at least of serving a show
cause and elucidating the reply of the pensioher and thereafter; pass an order
as may be considered appropriate by the anthority so as to enable the appéllate .
authority or the judicial courts to test the legahty of the same wh11e exercising
the powers of the judicial review. :

.16.  Thus, the first question of law is answered that a show cause notice is
~ required to be given to the retired government servant convicted by the criminal

Court. As a consequence thereof, we find that the order passed by this Court
in'the case of Dau Ram Maheshwar (supra) is correctly decided.

(Hemant Gupta) - (Subodh Abhyankar)
Chief Justice . . © Judge
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Per Sujoy Paul, J. (Dissenting)

-1.  .Thepivotal quésﬁon before us, in nutshell is whether a retired employee
after his conviction in a serious crime is entitled to get an opportunity of hearing
before imposition of punishment as per Rule 8 of the Pension Rules?

2. Sub-Rule (2) of Rule 8, in no uncertain terms, makes it clear that
where a pensioner is convicted of a serious crime, action against him under
Sub-Rule (1) shall be taken in the light of the judgment of the Courtrelating
to such conviction. The law makers in Sub-Rule (3) of Rule 8 provided an
opportunity of hearing to the retired government servant. This Sub-Rule is
applicable when competent authority considers that the pensioner is prima
facie guilty of grave misconduct.

3. In view of settled legal position, the principles of natural justice are to
be read into the provision unless the statutory provision either specifically or
by necessary implication excluded the application of principles of natural justice. -

4, Before dealing with the rule in hand, it is profitable to refer to certain -
authorities on this aspect. In 1970 (2) SCC 458 [Union of India vs. Col.
J.N. Sinha] the Court opined as under: ,

8. ..... it is true that if a statutory provision c¢an be read
consistently with the principles of natural justice, the
Court should do so because it must be presumed that the
legislatures and the statutory authorities intend to act in
accordance with the principles of natural justice. But ifon
the other hand a statutory provision either specifically or

by necessary implication excludes the application of any

or_all the principles of natural justice then the Court

cannot ignore the mandate of legislature or the statutory

au’th_oritv and read into the provision concerned the
principles of natural justice.”

- [Emphasis Supplied]

5. The Constitution Bench in Maneka Gandhi vs. Union of India, 1978
(1) SCC 248 dealt with the aforesaid aspect and held:

“14. .... now, it is true that since the right to prior notice
and opportunity of hearing arises only by implication from
 the duty to act fairly, or to use the words of Lord Morris of -
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Borth-Y-Gest, from 'fair play in action', it may equally be
excluded where, having regard to the nature of action to
be taken, its object and purpose and the scheme of relevant
statutory provision, fairness in_action does not demand
its implication and even warrants its exclusion.

. 182 ... in this connection,. it cannot be denied that the
. legislature by making an express provision may deny a
person the right to be heard. Rules of natural justice cannot

.be equated with the fundamental rights.”

, " [Emphasis Supplied]
6. After considering the judgment of /N, Sinha (Surpa), in the same
paragraph'it is stated- .

" “The rules bf natural justice are not embodied rules nor
can_they be elevated to the position of the fundamental
rules.... but if a statutory provision either specifically or

. by necessary implication excludes the application of any -
rules of natural justice then'the Court cannot ignore the

mandate of legislature or the statutory authority and read
into_the concerned provision the principles of natural

justice.”

[Emphasis Supplied]

+

7. InSwadeshi Cotton Mills (Supra), the Apex Court again held that
the rules of natural justice can operate only in areas not covered by any law
validly made. They can supplement the law but cannot supplant it. If a statutory
provision either specifically or by inevitable implication excludes the application
of the natural justice, then the Court cannot i griore the mandate of legislature.
(Para31). ° ' .

8. In 1994 (5) SCC 267, Dr. Rash-Lal Yadav vs. State of Bihar the
same principle is reiterated by holding- .

" ™9. What emerges from the above discussion is that unless

_ ' the law expressly or by necessary implication excl udes the
- application of the rules of natural justice, Courts will read
the said requirement in enactment that are silent and insist
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on its application even in cases of administrative action
having civil consequences.” '

[Emphasis Supplied]

9. In catena of ju.iuents it .3 held Jat the requirements of natural
justice depend on the circumstances of the case, the nature of the inquiry, the
rules under which authority is acting, the subject matter to be dealt with and
so forth (See: 2010 (13) SCC 255 [Natwer Singh vs. Director], B Sudershan
Reddy, J in Natwer Singh-(Supra) expressed his view that “concept of
fairness is not a one way,stréet. The principles of natural justice are not
intended to operate”@ road blocks to obstruct statutory inquires.... the

extent of its applichbility depends upon the statutory frame work.”)

10.  Inview of the aforesaid judgments of Supreme Court, the core issue
is relating to the interpretation of Rule 8 of the Pension Rules. Whether Rule
8 (2) specifically or by necessary implication excludes the principles of natural
justice, is the point to ponder upon. The contention of the petitioner is that if
an opportunity of hearing is granted, the retired employee can point out his
personal hardship, the nature of involvement in the criminal case which resulted
into his conviction and other circumstances. Hence, there is no harm if principles
ofnatural justice are followed. Such grant of opportunity to the retired employee
as per principles of natural justice will not cause any prejudice to the
department. ,

11.  Before dealing with aforesaid aspect, it is apposite to mention that in
my view Sub-rule (2) of Rule 8 does not expressly excludes the application of
principles of natural justice. Sub-rule (3), as noticed, provides an opportunity
of hearing when competent authority considers that pensioner is prima facie
guilty of grave misconduct. In Sub-rule (3), principles of natural justice were
inserted in a mandatory form, whereas in Sub-rule (2), it is provided that
action shall be taken in the light of the judgment of the Court relating to such
conviction. In the manner Sub-rule (2) is worded, in my considered opinion, it
has impliedly excluded the principles of natural justice. The golden rule of
interpretation of a statute'is that interpretation must depend on the text and
the context. Neither can be ignored. Both are important. That interpretation is
best which makes the textual interpretation match the contextual. A statute is
best interpreted when we know why it was enacted (See: 1987 (1) SCC 424,
RBI vs. Peerless General Finance Co. Ltd.). .
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12.  Article 311 of the Constitution or Rule 19 of CCA Rules provide§
that an employee can be punished on the ground of conduct which has led to
his conviction on a criminal charge. If an existing employee is convicted on a
serious criminal charge, he can be dismissed or removed from service.
Needless to mention that when an existing government employee is dismissed
or removed from service, his source of livelihood, remaining years of service
as well as and right to get pension and retiral dues comes to an end. Thus,
penalty/termination on an existing employee on the ground of conviction is
much severe than the case of an retired government employee who loses
pension. : )

13. - In Divisional Personnel Officer Southern Railways vs. TR,
Challppan, 1976 (3) SCC 190 a three judge Bench of Supreme Court
considered a provision analogous to Rule 19 of CCA Rules and held that
delinquent employee should be heard before imposition of penalty. This
judgment of Challppan (Supra) to the extent it holds that the employee should”
be heard before imposition of punishment was overruled by the Constitution
Bench of the Supreme Court in Tulsiram Patel (Supra). It is pertinent to
mention here that argument advanced before the Supreme Court was that if
principles of natural justice are followed, it will not cause any prejudice. The
employee will get an opportunity against the penalty proposed. Heé will be
able to convince the disciplinary authority that the nature of conduct attributed
to him did not call for his dismissal, removal or reduction in rank . The
government servant will be able to point out that the offence of which he was
convicted was a trivial or a technical one in respect of which a small punishment
can be imposed. It is profitable to quote the relevant para from Tulsiram
Patel (Supra). ' : '

“It was submitted on behalf of the government servants
that an inquiry consists of several stages and, therefore,
even where by the application of the second proviso the
fill inquiry is dispensed with, there is nothing to prevent
the disciplinary authority from holding at least a minimal
inquiry because no prejudice can be caused by doing so. It
was further submitted that even though the three clauses
of the second proviso are different in their content, it was
feasible in the case of each of the three clauses to give to
the government servant an opportunity of showing cause
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- against the penalty proposed to be imposed so as to enable
him to convince the disciplinary authority that the nature
of the misconduct attributed to him did not call for his
dismissal, removal or reduction in rank. For instance, in a
case falling under clause (a) the government servant can
point out that the offence of which he was convicted was
atrivial or a technical one in respect of which the criminal
court had taken a lenient view and had sentenced him to
pay a nominal fine or had given him the benefit of
probation. Support of this submission was derived from

.Challappan's case ..... It was further submitted that apart

~from the opportunity to show cause against the proposed
pénalty it was also feasible to give a further opportunity '
in the case of each of the three clauses though such
opportunity in-each case may not be identical. Thus, it was
argued that the charge-sheet or at least a notice informing
the government servant of the charges against him and

_ calling for his explanation thereto was always feasible. It
was further argued that though under clause (a) of the
second proviso an inquiry into the conduct which led to :
the conviction of the government servant on a criminal

" charge would not be necessary, such a notice would enable
Hiim to point out that it was a case of mistaken identity
and he was not the person who had been convicted but -

" was an altogether different individual. It was urged that

" there could be no practical difficiilty in serving such
charge-sheet to the_concerned government servant
because even if he were sentenced to imprisonment, the
charge-sheet or notice with respect to the proposed penalty
can always be sent to the jail in which he is serving his
sentence. ... "

_ [Emphasis Supplied]
14. T'he‘said argument could not find favour and Apex Court ruled that -

" “the consideratiori-under Rule 14 of what penalty should be
. imposed upon a delinquent railway servant must, therefore, be
ex parte and where the disciplinary authority comeés to the
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conclusion that the penalty which the facts and circumstances
of the case warrant is either of dismissal or removal or

reduction in rank, no opportunity of showing cause against

such penalty proposed to be imposed upon him can be
afforded to the delinquent government servant. Undoubtedly,
the disciplinary authority must have regard to all the facts and
circumstances of the case as set out'in Challappan case. As

pointed out earlier, considerations of fair play and justice
requiring a hearing to be given to a government servant with

respect to the penalty proposed to be imposed upon him do
not enter into the picture when the second proviso to Article
311(2) comes into play and “....To recapitulate briefly, where
a disciplinary authority comes to know that a government

servant has been convicted on a criminal charge, it must
consider whether his conduct-which has led to his conviction

was such as warrants the imposition of a penalty and, if so.
what that penalty should be. For that purpose it will have to
peruse the judgment of the criminal court and consider all the
facts and circumstances of the case and the various-factors
set out in Challappan case. This. however, has to be done by
it ex parte and by itself. Once the disciplinary authority reaches.
the conclusion that the government servant’s conduct was such

. as to require his dismissal or removal from service or reduction
in rank he must decide which of these three penalties should
be imposed on him. This too it has to do by itself and without
hearing the concerned government servant by reason of the
exclusionary effect of the second proviso. The disciplinary

. authority must, however, bear in mind that a conviction on a
criminal charge does not automaticallyentail dismissal, removal
or reduction in rank of the concerned government servant.
Having decided which of these three penalties is required to
be imposed, he has to pass the requisite order. A government
servant who is aggrieved by the penalty imposed can agitate i
in appeal, revision or review, as the.case may be, that the .
penalty was too severe or excessive and not warranted by the
facts and circumstances of the case. If it is his case that he is

" notthe government se_rir;mt who has been in fact convicted,
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he can also agitate this question in appeal, revision or review.
If he fails in the departmental remedies and still wants to pursue
the matter, he can invoke the court’s power of judicial review
subject to the court permitting it. If the court finds that he was
not in fact the person'convicted, it will strike down the impugned
order and order him to be reinstated in service. Where the
court finds that the penalty imposed by the impugned order is
arbitrary or grossly excessive or out of all proportion to the
offence committed or not warranted by the facts and
circumstances of the case or the requirements of that particular
government service the court will also strike down the 1mpugned
order.”

(Emphasis supplied)

15.  Inmy considered opinion, neither in Rule 19 of CCA Rules nor in
Sub-rule (2) of Rule 8, principles of natural justice can be read into. Indeed,
principles of natural justice are excluded by implication in both the aforesaid
provisions for same reasons. The sole basis of decision of competent authority
will depend upon judgment of conviction arising out of conduct/crime of
delinquent. Once an existing or a retired employee is convicted for a serious .
offence/crime, the only requirement of the rule (Rule 19 of CCA Rules or Rule
8(2) of Pension Rules) is that the competent authority shall take a decision
regarding penal action in the light of judgment of the Court. No opportunity of
hearing is required to be provided to such existing/retired employee before
taking action under Rule 8 (1) or Rule 19. It is noteworthy that in Tulsiram
Patel (Supra), the Supreme Court categorically laid down that the competent
authority while taking decision regarding punishment must bear in mind that a
conviction on a criminal charge does not automatically entails dismissal, removal
or reduction in rank of the government servant. Considering the judgment of
conviction, even a lessor (sic:lesser) punishment can be imposed. The liberty
is reserved to the government servant who is aggrieved by the penalty imposed,_
to assail it in appeal, revision:or review or seek judicial review of the same
before a court of competentijurisdiction. The said view of Tulsiram Patel
(Supra) was followed by the Full Bench of this Court in Laxmi Narayan
Hayaran (Supra).

16.  Inview of aforesaid analysis, my opinion regarding question No.1 is
that no opportunity of hearing is required to be given to a retired government .
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servant before taking a decision under Sub-rule (1) of Rule 8 and such decision
needs to be taken by competent authority in the light of the judgment of the
Court relating to such conviction. Since Rule 8(2) impliedly excludes the
principles of natural justice, this Court cannot ignore the mandate of statutory
authority and read into the provision concern the principles of natural justice.
Needless to emphasis that if retired employee is aggrieved by such punishment,

_ he can seek redressal from departmentalfjudicial Forum, as the case may be.
The necessary corollary of aforesaid view is that Dauram Mahawar (Supra)
is not correctly decided. It is opined accordingly. .

(Su j oy Paul)
Judge

ORDER

In view of the majority opinion, it is held that opportunity of hearing is
required to be provided before an order of stoppage of pension is passed
under Section 8(2) of the Civil Services (Pension) Rulés, 1976 and that
judgment of Dau Ram Maheshwar Vs. State of M.P. and another reported
as 2017(1) MPLJ 640 is correctly decided.

- Order accordingly.

I.L.R. [2017] M.P., 2099
WRIT APPEAL
Before Mr. Justice Hemant Gupta, Chief Justice
& Mr. Justice Vijay Kumar Shukla
W.A. No. 524/2017 (Jabalpur) decided on 21 July, 2017

' RAM KUMAR MEENA ‘ _ ...Appellant
Vs. ' : _ ' )
STATEOFM.P. & ors. . - . ...Respondents

, A Caste Certificate — Proof — Petitioner appointed as Sub-

Inspector, Police in 1992 as a SC candidate — On complaint regarding
his caste certificate, matter was referred to Scrutiny Committee
whereby vide impugned order, certificate was held to be bogus and
forged — Challenge to — Held - “Meena” caste in the State of Madhya
Pradesh is not included in Scheduled Tribes category, except who are '
residing in Shironj Sub-Division of Distriet Vidisha — Petitioner did not
produce any credentials like ration card or votor list etc. to substantiate
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his-claim that his forefather use to reside in District Vidisha — He did
his High School and graduation from District Hoshangabad ~ No record

_with Tehsildar, Shironj regarding issuance of caste certificate to
-petitioner — No illegality with decision of High Level Scrutiny Committee

-.Writappeal dismissed. .- : Ve (Paras 51t0.7, 9 & 10)
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B. Caste Certificates — Notifi ications —Addttton & Deletion
~ Held — It is establlshed law that there cannot be any addition or
deletion in Pres:dentlal Notlficatlon regardlng a caste certificate by
Court of Law except by Leglslature s - : (Para 8)

v Sd GHIOTTA — afx‘ﬁza:fr@ SIS AT §7 gerdr— afufraifa
—Wﬁmﬁaﬁﬁr?ﬁ?mﬁaﬁwmﬁ SR AT B Awee
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g

' C. Writ Appeal — Limitation — Condanation of Delay —
.Ground —Held — Appellant was prosecuting remedy before this Court

by way of writ appeal and review petition and hence delay in filing

present appeal 1s bonafide constltutmg sufficlent cause — Delay

AT

fe.

. ﬁasﬂﬂa qﬁw?wr ﬁwaa;‘ﬁﬂmw . SITEIT —
aﬁﬁa‘fﬁa _afraneff .Re sfilg & gaffeates afaer @ sk 39
Wa?mawaﬁmmﬁaﬂmmmw&maﬁmm
aﬁﬂmﬁ#ﬁmmﬂﬁﬁ?ﬁwwwnﬁamé fawg

condoned " T o (Para 3

-
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Cases referred :- -.'w; ST B I -;,'-.f:.'i:.u_'a;.f booe -Lc!:t;:-;,, s

" (2008) 9 scc 54 (2014) 4 scc 434, (1994) I'sCC 359

. Aditya Adhikari'with Seema Pushkar, for the-appellant. = 1
DeepakAwasthz, G.A.for the fespondents/State. .+ ot v

S L r

LT eb L
The Order of: " the ~ Court’- .".was . ~ passed. by :
_ VIJAY Kumar SHUKLA, J :<- Heard on LA, No. 8760/2017 on the'question -
- of limitation regarding delay in filing the instant appeal. The appellant-pétitioner
challenged the order passed by the Writ Court in the Review' Petition
No.139/2016 which was dismissed on 3-5-2016. The writ petition forming
“the subJ ect-matterof W, P No.6162/201 4 was ﬁled byt the appellant-peunoner
) challengmg the order dated 16-02-2005 passed by | the H1gh Level Caste
Scrutmy Commlttee [heremaﬁer referred to as ‘the Scrutmy Comnnttee'] w}nch
“was dismissed by order dated 17- 6-2015 by the wnt Court. Agalnst the.said
order a writ appeal was preferred which was demded on 17-02-2016 grantmg
hberty to the petltloner to file a rev1ew petrtlon before the learned Slngle J udge

Thereaﬂer the appellant-petmoner filed Review Petition No.139/2016
wlnch was décided by the learned Single Judge on 3- 5-2017. Assailing the
- original order -passed by the learned Single.Judge, dated 17-6-2015.in the
writ petition and the order.dated 3-5-2015 passed in the review petltron the
present intra-court appeal has been filed. REMETITPNG B S R

Ke

3 e Con51der1ng the averments made in themterlocutory application which
is, duly'supported by -an affidavit, it is apparent that the appellant-was
prosecuting remedy beforé.this Court by way of awrit appeal or review petition.
- Hence, the delay in:filing the present writ appeal is bonafide constituting
sufficient cause: Accordmgly delay is condoned and the I. A No.8760/2017

iy

is allowed. - T, o T R LT

) 4. . Also heard on adm1ss1on The appellant-petltloner has challenged the
order passed by the Scrutmy Comrmttee v1de (Annexure-P/6), dated 16-6-,
"2015 contendlng that the findmgs recorded bfy the Scrutlny Commrttee
regardmg hls caste certlﬁcate are perverse ot tee T s gt v o

5 o ’I'he factual score that 1s:essential to:be: deplcted are that the petitioner
wasappointed as:a Sub-Inspectot in the Police Department inthe year. 1992

1wt
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as a scheduled caste candidate. He submitted a caste certificate to the effect

that he belongs to “Meena” caste which is a scheduled tribe in the State of

Madhya Pradesh. Some complaints were received against the caste certificate
of the petitioner. Thereafter, a show cause notice was issued to the petitioner.
The matter was referred to the Scrutiny Committee to verify the caste status
of the petitioner. The Scrutiny Committee vide impugned order (Annexure-
P/6) held that the petitioner has submitted a forged and bogus caste certificate
at the time of his recruitment. It was also found that the petitioner does not
belong to the scheduled caste and his father or he was not a resident of Shironj
Sub-Division of District Vidisha and, therefore, the petitioner is not covered
under the category of the scheduled tribes, as claimed by him.

6.  Itisnotindispute that “Meena” caste is not included under the category
of the Scheduled Tribes in the State of Madhya Pradesh, except “Meena”
who were residing in Shironj Sub-Division of the District Vidisha, as per
Notification issued by the Government of India in the year 2003 whereby
“Meena” caste has been deleted from the category of the Scheduled Castes
and Scheduled Tribes in the State of Madhya Pradesh. It is also not in dispute
against the enquiry conducted by the Scrutiny Committee in similar cases of
“Meena” category, a special leave petition forming the subject-matter of SLP
(Civil) No.19248/2007 was filed before the apex Court which has been
dismissed. Thus, it is clear that the “Meena” caste in the State of Madhya
Pradesh is not included in the Scheduled Tribes category, except for.Shoronj
Sub-Division of District Vidisha. :

7. From a bare perusal of the record of the present case and also the
findings ascribed by the Scrutiny Committee, it is found that the appellant-
petitioner did not produce any credentials viz. Ration card and voters' list etc.

in order to substantiate his claim that his forefather was residing in the District

Vidisha. Contention of the petitioner that he had produced evidence before
the Scrutiny Committee that his forefather had left the State of Rajasthan and
shifted in the Village — Kolukhedi, Tahsil Lateri, District Vidisha was rightly
not accepted by the Scrutiny Committee, as the same was not found to be
corroborated by any cogent evidence. On the contrary, the record shows that
the petitioner passed Middle and High School examinations from Village,
Gudariya District Hoshangabad and also did his Graduation from Sohagpur in
- the District Hoshangabad. In his caste certificate there was serial number
mentioned therein. His certificate was not found to bé genuine as the Tahsildar,
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Shironj had informed the pohce authonty that there was no.record available.
. in‘the Office of Tahsildar, Shironj in regard to issuance of the caste certificate
in favour of the petitioner. Therefore, no leniency can be showntothe pehtloner

8. It is established law that there canhot be any additionor deletion in

the Presidential Notification regarding a caste certificate by the Court of law
except by the Legislature. [See : Raju Ramsing Vasave vs. Mahesh Deorao
Bhivapurkar, and another, (2008) 9 SCC 54; R. Unnikrishnan and another
vs. V.K. Mahanudevan and others, (2014) 4 SCC 434 and Palghat Jilla
. Thandan Samudhaya Samrakshana Samithi and another Vs. State of

Kerala and another, (1994) 1 SCC 359].

9. " Inthe case inhand, the petltloner-appellant has availed appomtment "
in the Police Department on the strength of a fake and fictitious caste certificate.

10. " Considering the facts and c1rcumstances of the case and proponement
of law laid down by the apex Court, we do not perceive any error or illegality
in the decision of the High Level Caste Scrutmy Committee and the findings
ascribed by the learned Single J udge 1n the writ petltlon as well as review.
petition are impeccable. _ ! -

11. . Ex—consequent: the writ appeal is dismissed. There shall be no
order as to costs. . : - .

. o _ Apﬁea{ Hi.gmissed |
LL.R. [2017] M.P., 2103 Sl
WRIT PETITION - oy

Befare M. Jushce BK. Jaiswal & Mr. Justice Virender Smg!z "
W.P. No. 6554/20135 (Indore) decuied oné April, 2017

"

PRAMODKUMARDWIVEDI - - - . -..Petitioner:’
Vs, - ’ " : '
STATE OFMP. &ors. - . _..Respondents

¢ Constitution — Article 226 Regtstratwn o_f FIR Against Police
Oﬂ' czals — Fight amongst the Police Officials and Army Trainee
- Officers — Police authorities Jodged three FIR against the army officers
whereas no report was lodged against any police officers desplte written
eomplamt filed by the Army Ofﬁcers Held — On writtén complalnt
~ investigation conducted by Addl. S.P. whereby despite of the fact that

¥
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some Armiy Officers sustainied fractures and without considéring medical
evidence concluded that no'case is'made ut against Police Officers~ -
Allegation régarding Army Officers for consuming liguor openly has
been ,sﬁeci_ﬁglal‘ly': denied, by respondents’ nor there is.any medical :
evi((’l_;éa__l;;c':e' in this respect + Young Army Officers were beaten by Bolice. .
pe_rgqnqél'foq which medical reports are present on.record ~Police did. ..

not investigate the matter properly and impartially - Material on record .,
prig:a‘ facie calling for an investigation by independent agency — CBI

directed to take over, inyestigation of the case — Petition allowed: .

I AeRT 226~ ghre IfwIRA B fred werr war |
viadeT. g dfiag fsar wrr - gfie aftreiRaY st Qe & Rt sy - -
D 1 S - R iR 3 A TR, frow i g,
H\ﬁﬁfwuﬁlﬁa{aﬁﬁ;@ wafy A af T &R, fafe Rrere, awq

B AR ol R et $ fiee, Ruie oo, aae

- AR, — Rafes frrr a3, af. QR aeer gier st wrarfer.
Redr T e, aras(E W aea @ 5 g A sftrpIRat, 3. aifRe—w. -
Wﬁmmﬁ%ﬁmmﬂrﬁw#mﬁmﬁwﬁhﬁmﬁf
Ifew sfmIRat @ freg 9 yawor a8 AT — . AT SRRt @
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...:2013 () MPHT 336, 1996 (11) SCC 253, 2002. (5)8CC 521,2008

(2) SCC 409, 2016 6 SCC 277, 2016 (3) SCC 135.
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w1y Manish Yoday, for the pefitioner. .

SN R s X T N S i .n".“ ..'."._-).:"
”,Suml Jain, A.A.G. with.Y. Mirtal, G.A, for the respondent Nos.2 to - ,
VIR gale T Tu L Sy . DA L e R . "

E TS VA L I

ate The
A L N

3. LRI e T
" .. Deépak Rawal A
',.!’a“‘-e‘;.:trfi.rg; a4

QLR Rty . s ee SIS TR Y
3G forfherespondentNo.1.., o'y " [ ..oy

I T N N Fegh, ° i, " ELE ™ H - . R e
TRET PR S0 Dy iroeasl, LIV DVERTRS . TAE s - - eald .t



-

LL:R.[2017]M.P. - _PK.:Dwivedi Vs: rState of M:P:: (DB) - 2105
VT e 0 R DfE R A RS

The " Order oaf ! 'e ch Uit W s o passe'd' by
P. K JAISWAL, J. 3= : Thid pubhc mterest htlgatlon?has been ﬁled by the petmoner
seeking relief of reglstratlon of FIR agamst the' pohce mvolved in the incident
happened in'the police station Vijay Nagar ‘Indére (1e quarrel between Police
and Army Personnel at parking area of BCM Heights Vijay Nagar Indore) be
ensured. In the petition, the petitioner has also prayed that liquorshop be
also closed at an early time, but he is pressing a relief forregistration of FIR,
criminal case against the police personnel involved in the incident happened .
on the intervening mght on 9 9 2015 and 10 9 201 5

NURE A

.2. " The facts of the case are as under -~

(i) On 9 9. 2015 at about 12 00 to 12 30,rm1dn1ght
situated at BCM He1ghts, Indore Whlle the otﬁcers were 1n
the parking area of BCM Heights and were leavmg for Mhow
4-5 police persons arrived.and asked the officers to leave
immediately, on which the officers informed the pohce persons
that, they were waiting for their colleagues ‘who were cIeanng
their bill and will soon leave. The police persohsused abusive*
language and passed derogatory remarks, resulting.in-an .
argument. Within no time 2 PCR Van arnved at the spot and
was joined'by Mr. leul Shrlvastav IPS and other pollce
officers,

(ii) The army officers*idéntified th‘e'r‘riselvés’ and
informed the police officers about the behavior of polices
persons. Rather than taking action against the erring police
persons, large number of police persons under the superv151on _
of Mr. Vipul Shrivastava, brutally assaulted thé army officers
with sticks and weapons. The army officers were mercilessly
beaten even when they 1dent1ﬁed themselves as army officers.
Thereafter, the army officérs were forc1bly dragged to Vijay
-, Nagar police station-where they were-again beatenup.by Mr.
leul Shrivastava; Pohce Inspector Mr..Saiyed and:Police’-:
....Inspector, Mr‘ Chhatar_pgll_smgh_Solanhr—At about’0100:hrs.; ; #5310

- . aftér inflicting several injuries the army, officers were left Whﬁ EWINECE
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somehow reached Mhow with broken limbs, fractures, multiple
contusions and injuries caused by blunt objects. The injured

. army officers were rushed to Military Hospital Mhow where 3
.of them had to be admitted in the ICU. The nature of i injuries
was such that 2 of them had to be referred to the Comniand
Hospital at Lucknow.

(ii) As per medical documents (Annexure R/l) Army No.IC-
78793A Lleutenant Shaijlendra Kumar, sustained the
following injuries :-

"(3) Contusion over left leg (8 x 4 cm)

(i1} Bruise on (RT) leg (6 x 5 cm) fracture
(Rt} Tibia (upper 1/3rd) "

ArmyNo.JC—78612K Lieutenant Ankit Slwach sustamed
the foIlowmg injuries :-

"(i) Swelling over Rt. forearm _
(ii) displaced fracture ulha (Rt Hand) lower 1/3".

Army No.IC—78363W Lleutenant Kunal, sustained the.
' followmg injuries :- '

“(i) Multiple abrasion over (Lt) forearm. and
(Lt) Knee and Lower Abdomen.

(i) Contusion over back”

Army No.IC—7921 5X Lieutenant thmck Singh, sustamed
the following injuries :-

(i) Camfusron over B/L scapular region.
(ii) Contusion over (Rt) forearm.
' (iii) Contusion over B/L thighs & legs.

3. Asper polxce patrolling party some army personnel were consmmng
" liquor publicly on road, which was retaliated and started quarre] with the police
personnel. Ultimately the police personnel have lodged FIR No.972/15, under
-Sections 353 and 332, IPC against the unknown persons on 10.9.2015 at

i

iLd



LL.R.[2017]M.P. PX. Dwivedi Vs. State of M.P. (DB) 2107
4.15 a.m. In daily diary, the entry was made on 16.10 hrs. vide Entry No.023.

It is also alleged that on 10.9.2015, at 5.20 AM in the morning a large
number of army personnel have come to attack on police station — Vijay
Nagar and they have started beating the police staff of police station Vijay
Nagar, Indore, During the said incident, they have taken hard disc of CCTV
Camera and they further damaged the computer and furniture of police station.
The said attack was committed by 60-70 personnel, who also looted rifle
from the guard. An FIR has been lodged for commission of offence on the
same day\at 5.40 AM in the morning for commission of offence under Sections
147, 148, 149, 395, 397, 352, 307, 427 and 201, IPC vide FIR No.973/15.
In daily diary the entry was made at 17.06 hrs vide entry No.028.

_ Thereafter, again some unknown persons have come in large number
and attacked another police patrolling vehicle, which was operated under a
lady Sub-Inspector, wherein they misbehaved with the said lady Sub-Inspector
and assaulted on her and vehicle was also damaged. The said incident was
reported by Sub-Inspector to police station Vijay Nagar, Indore, wherein
FIR No.974/2015, in respect of Commission of an offence under Section
353,354 and 332, IPC has been registered vide Annexure R/2. In daily diary
the entry was made at (17.22) hrs vide entry No.029.

4. On 11.9.2015, a written complaint by the Army Officers was sent by
hand to SHO police station Vijay Nagar apprising him about incident and
request to register FIR against Shri Vipul Shrivastava and against other police
persons vide (Annexure R/2). Para 1 to 4 of the written complaint reads as
under :- '

"(1) This is to inform you that on 9. 9.2015, we a group of
eight Army Officers, visited Indore at 2330 hrs we came
out of Woodstock lounge. We were.stopped by police
personnel and they started abusing us. We politely informed
them that we were Army Officers and we were going back.

On hearing this one of the police Qfficer became abuszve
to Army as an organisation.

(2) We told him firmly not to abuse the Indian Army. The
police personnel replied arrogantly and called in all the
police personnel around (approx 23-30 in 3-4 PCR vans).
Without giving a fair listening to us they started a lathi
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charge. Four of us were injured, which included two
severely injured. One officer suffered fracture on his leg
and one suffered a forearm fracture (copy of medzcal
reports attached),

(3) After beating us they illegally detained two officers
and took them to Vijay Nagar Police Station.

(4) You are requested to lodge an FIR against these police
personnel, incl city SP Mr. Vipul Shrivastav, who was
involved in beating us and also take strict action against
them especially against the Officer who ordered the lathi
charge on unarmed and civilized Army Officers.

(3) For your necessary action.”

(i) The SHO refused to accept aforementioned intimation and it
had to be sent by registered post (Annexure R.3) of written complaint was
also submitted to DIG police on 11.9.2015 vide (Annexure P/4), However,
no FIR has been registered against the concerned police persons.

(i)  On10.9.2015,asenior officers of the army visited police station
" Vijay Nagar together first hand information about the incident. On the same
day, the Station Commander Mhow, along with other senior army officers,
held a meeting with civil administration including the DIG police, Collector etc
at the DIR Office, Indore. The army authorities on the same day, ie., on
10.9.2015 itself ordered a court of enquiry under the provisions of Army Act,
1950, to ensure a fair trial and dispensation of justice in a time bound manner.
In order to investigate the matter and conclude the court of inquiry repeated
intimations / summons were issued to Mr. Vipul Shrivastava, Mr. G.D. Vaishnav,
Sub —Inspector Vijay Nagar, Police Station and Mr. Solanki, Sub-Inspector
Vijay Nagar, Police Station, on 7.10.201 5, 14,10.2015, 21.10.2015 and
12.11.2015. When the police persons did not co-operate in the court of inquiry
an application under the provisions of Army Act and Army Rules was made to
the Chief Judicial Magistrate, Indore, on 14.10.2015 with a prayer to direct
the witnesses to report to the Presiding Officer, court of inquiry on 20.10.2015.
Thereafter, another application was made to the. Chief Judicial Magistrate,
Indore on 12.11.2015 for attendance of police witnesses before the presiding
officer, court of inquiry, despite of which none of the police persons ever
appeared before the court of inquiry.
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5 Learned counsel for the petitioner submlts that despite of repeated
intimation and report no case has been registered against the erring police
persons, but a case was promptly registered against army officers at Crime
No0.972/2015,973/2015 and 974/2015 by pelice station Vijay Nagar, Indore.
An application under Section 475 of Cr.P.C., read with Section 125 of the
Army Act and Rule 5 of the Criminal court and Court Marshal Adjustment of
jurisdiction Rule, 1978 has been filed on behalf of the Army before the IMFC,
Indore praying for transfer of the said case to the Army court. The SHO
police station Vijay Nagar issued notice with respect to the case registered
against the army officers requiring their statements. Vide letter dated 6.11.2015,
the police authorities were requested to record the statements of the concerned
~ army officers at Mhow since they were committed in the court of inquiry and
" were also undergoing the mandatory young officers course. In respect of the
" incident, which had taken place in the parking area of BCM Heights, Indore,
and young Army Officers were mercilessly beaten, but no FIR was lodged by
the police personnel. Whereas police personnel registered prompt FIR 971/15,
against the unknown persons under Sections 353 and 332, IPC, As per FIR
the army personnel started quarrelling with the police personnel. It was found
by the police persons that 10-12 persons were having intoxicated effect of
liquor and in such intoxicated they abused and quarrelling with on duty police
persons. -

6. As perreply of the police personnel, a large number of army personnel
have come to attack on the police station Vijay Nagar and started beating to
police staff of police station Vijay Nagar, Indore. During the said incident,
they have taken hard disk of CCTV Camera with a view to conceal their
identity and they further damaged the computer and furniture of police station.
The said attack was committed by 60-70 army personnel who have also looted
one rifle from the guard, therefore, in such manner, again an FIR 972/15, has
been lodged for commission of offence under Sections 147, 148, 149, 395,
397,352,307,427 and 201, IPC. The stand of the police personnel that due
to the said incident of ‘Maarpeet’ (assault) with the staff of police station
Vijay Nagar, Indore, the entire police personnel had been taken to hospital
where their MLC were performed and in furtherance of investigation the
statemment of staff deployed at police station Vijay Nagar, at the time of incident
were also recorded.

7. It is submitted by the learned counsel for the petitioner that army
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officers were victims and brutally assault by the police personnel, but till today
no FIR has been registered. He has also drawn our attentionto the medical
reports of four army officers and submits that as per the injuries inflicted upon
the army officers and two of them sustained fracture; but till today no FIR has
been registered by the police personnel whereas against the army officer they
have registered three FIR's. He submitted that as per injuries inflicted upon
the army officers is of loss to the nation that since these officers are from the
fighting arm of the Indian Army who lead the troop in battle and counter
insurgency / counter terrorist operations and protect the borders of the country.
After a tough selection process only a few out of lacs of participants are
selected, who undergo rigorous training and are then commissioned as officers.
The fractures and injuries inflicted upon these officers might adversely affect

their efficiency. The above incident could have been avoided by the police by

simply informing and coordinating with the army authorities at Mhow, in time.
There was no need to treat the army officers as hardened criminals.

8. - Thestand ofthe respondent No.1 —Union of India that, the bigh handed
manner in which the police officers had been dealing with the matter is evident

fron the fact that despite having medical evidence and written complaint, no
FIR has been registered against the erring police officers till date. The inaction

on part of police authorities to register FIR is-also in contravention to the ..

directions given by the Hon'ble Supreme court in the matter of Lalita Kumari
V/s. Government of U.P. reported as [2013(5) MPHT 336].

9. In respect of action of the army officer for the alleged misconduct
concerned, a court of enquiry is ordered without any delay. However, in
defiance of mandate of law the police officers have refused to appear before
the court of inquiry. In case, the involvement of any Army Officer is found in
the alleged incident then appropriate action as per law.

10.  Shri D. Rawal, learned ASG submits that minimum action has been
taken by the army authorities by instituting a court of enquiry as per the Army

Act. At the earliest available opportunity co-ordination was carried out with
~ the civil authorities to prevent any untoward incident. The army authorities
have taken appropriate steps without any delay by initiating the court of inquiry,
summoning the witnesses, co-ordinating with civil authorities and lodging
complaint with the police. On the contrary the police authorities have not

cooperated in investigating and have not registered any case against the erring -

police officers. He has also drawn our attention to the order passed in
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M.Cr.C.No0.10037/2016 and M.Cr.C.No0.10039/2016 (Station Commander,
Mhow Cantt. V/s. State of M.P. & Others) decided on 5.10.2016. In the
aforesaid matter, the learned Single Bench directed the respondents/State to
transfer the complete record of the proceedings in respect of Crime Nos.973/
2015,972/2015 and 974/2015, registered at police station Vijay Nagar, Indore
to petitioner therein under the relevant provisions of Army Act, 1950 read
with Army Rules, 1954 :-

"During post-lunch session when the matter was listed in
the supplementary cause list before this court, Mr. Sunil
Jain, learned AAG appeared in the matter and prayed for
grant of some time to the respondent — State Government
to file reply and submitted he does not have any
instructions in the matter as he is appearing on advance
notice.

This court is of the considered opinion that once
this court has heard two identical matter and the order
was pronounced in the open court, in respect of the third:
matter, the prayer for grant of time deserved to be rejected
and is accordingly rejected. The judgment delivered in two
identical matters shall be applicable mutatis mutandis in
the present case also and the respondents are directed to
transfer the case ie., Crime No.974/2015, registered at
police station Vijay Nagar, Indore to the Competent Military
- Authority under the relevant provisions of the Army Act, 1950
read with the Army Rules, 1954.

With the afore.;'aid, the present petition stands
allowed and disposed of."

11.  Shri Sunil Jain, learned AAG has submitted that against the aforesaid .
order dated 5.10.2016, Petition for Special Leave to Appeal vide No.1384/17
and 1386/17 have been preferred by the State and the Hon'ble Supreme
court issued a show cause notice, Shri Jain, learned AAG has also submitted
that a written complaint lodged by the army personnel regarding the incident
by which number of young officers have been beaten, the matter was-
investigated by the poli¢e and no case was made out against the police
personnel to register FIR against them. A report of Addl. Superintendent of
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Police -(Eaét) Zon_c_— 1, Distt. Indore, dated 30.9.2015 (Annexure R/6) is
relevant, which reads as under :- :
FRIferd AffRaw giem srflers (gd) i —1, e g5
TR FINIE], SR, TS BiF 0731.2491360

Email-aspeastindore@gmail.com
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12.  The medical documents filed by the respondent No.! along with the
reply are the clear evidence of police brutality against the young trainee officers
on the intervening night 0f 9.9.2015 to 10.9.2015 at Indore. If the allegation
that, the trainee army officers had consumed liquor, then as per procedure,
police should have carried out medical test to gather (sic:together). The
supporting evidence, which infact was never done. The MLC submitted along
with the trainee officer's. complaint was substantial prima — facie evidence for
filing of an FIR at police station — Vijaynagar, Indore, at the first instance,
which was not done deliberately to protect their own officers. Infact, police
officers from police station — Vijay Nagar, themselves were involved in the
incident, so they have managed to evade reglstermg of FIR against their own
personnel.

13. A seriousallegation has been made by the respondent No.1 that some
police personnel including City Superintendent of Police Mr. Vipin Shrivastava,
blatantly misused the authority vested with the police and physically assaulted
the army trainee officer from Infantry school, Mhow, causing grievous injuries
to them. The medical reports, which have been produced herein in the
preceding paragraphs are the testimony of police's unprovoked violence,
brutality and severe injuries suffered by the trainee army officers in the said
- incident. No law of the land permits police to resort to such acts resulting into
breaking the limbs of the army personnel, who are known for their high
discipline and supreme sacrifice for the defence of the Nation. Moreover,
despite clinching médical evidence attached with aggrieved officer's complaint,
police action of not filing mandatory FIR against its own etring personnel for
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commission of an undisputed cognizable offence is entirely arbitrary and
unlawful. It amount to travesty of the truth and justice to suit their vested
interest.

14.  The police under the relevant laws of section 154 Cr.P.C. , 1s duty
bound to register army complaint's FIR disclosing a prima facie cogmzable
offence. Refusal to register an FIR for commission of a cognizable offence is
‘also contrary to the law laid-down by the Apex court in the case of Lalita
Kumari V/s. Government of U. P. (supra) therefore, police hasnot only flouted
and defied the mandate of law as envisage under section 154 of Cr.P.C, but
also virtually violated the directions given by the Apex court. A counter allegation
has been made by the Union of India that, it is the police who is shielding its
‘own erring personnel responsible for the incident, which is evident from the
police report dated 30.9.2016, giving clean cheat (sic:chit) to its erring
personnel thereby not filing required FIR at police station Vijay Nagar, Indore.
The police has dragged its investigation for more than a year with seemingly
vested interests. -

15. Inrespect of non-cooperation, thestand of police officers are that
they are ready to cooperate 'in house enquiry' subject to provide security
because after the incident at midnight of 9th and 10th September, 2015, the
police officers are scared because'if they will go in inhouse enquiry’, inquiry in
the military guidelines then, there are chances army person will take law.in
hand and the position will be worse. Even, there is no enquiry conducted in
accordance with law and enquiry is going on before the criminal court, which
will decide the fate of the case. In respect of in-house enquiry and transfer of
three FIR's by order dated 5.10.2016, now the matter is pending before
Hon'ble the Supreme court and, therefore, all those questions cannot be
considered in the present public interest litigation.

16.  Now the only question, which is to be decided in this public interest
litigation is that the matter to be ordered to be investigated by any other
independent agency like Central Bureau of Investigation (for short 'CBI").

17. The Apex court-in the case of Central Bureau of Investigation &
Anr. V/s. Rajesh Gandhi & Anr. reported as 1996 (11) SCC 253 has held
that no-one can insist that offence be investigated by a particular agency. The
aggrieved person can only claim that offence he alleges be investigated properly,
- but he has no right to clalm it be investigated by a parficular agency of his

la
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choice.

18.  The stand of the respondents No.2 to 5 that if a person is aggrieved
that a police station is not registering his FIR under Section 154 Cr.P.C, then,
he can approach the Superintendent of Police under Section 154 (3) Cr.P.C,
by an application in writing. Even ifthat does not yield any satisfactory result
in the sense that either the FIR is still not registered, or that even after
registering it no proper investigation is held, it is open to the aggrieved person
to file an application under Section 156(3) of Cr.P.C., before the learned
Magistrate concerned. If such an application under Section 156(3) Cr.P.Cis
filed before the Magistrate, the Magistrate can direct the FIR to be registered
and also can direct an appropriate investigation to be made in a case where,
according to the aggrieved person no proper investigation was made. The
Magistrate can also under the same provision monitor the investigation to
ensure a proper investigatiorl. '

19.  Inthe present case, on a written complaint lodged by army officer,
there was an investigation by the Addl. Superintendent of Police, East Zone —
I, Distt. Indore and as per his report dated 30.9.2015, inspite of the fact that
- some of the army officers sustained fractures but the Addl. S.P., without
considering their medical papers, on the basis of statément of police and
independent witnesses namely Ankur Sharina and Vikas Chouhan, came to
the conclusion that, no case for registering the FIR is made out. As perreply
of the respondents No.2 to 5, the Addl. S.P. was justified in rejecting the
prayer for registering an FIR.

20. In Secy., Minor Irrigation & Rural Engg. Services, U.P. V/s.
Sahngoo Ram Arya, reported as 2002 (5) SCC 521, the Apex Court
observed that although the High court has power to order a CBI enquiry that
power should only be exercised if the High court, after considering the material -
on record comes to the conclusion that such material discloses prima facie
case calling for investigation by a CBI or by any other similar agency. A CBI
enquiry cannot be ordered as matter of routine merely because the party makes
some allegation.

21.  Inthe present case, we are of the opinion that, the material on record
discloses a prima facie case calling for an investigation by any independent
agency because police personnel are involved and, therefore, inspite of
clinching medical evidence, no FIR has been registered. On the contrary, they.
rejected the prayer for registering of an FIR on 30.9.2015.
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22.  ShriJain, learned AAG relied on the decisions of the Apex court in the
case of Sakiri Vasu V/s. State of Uttar Pradesh & Others, reported 2008
(2) SCC 409 & Sudhir Bhaskar Rao Tambe V/s. Hemant Yashwant Dhage
& Others, reported as 2016 6 SCC 277 and contended that a person hasa
grievance that his FIR has not been registered by police or proper investigation
has not been done, then the remedy of the aggrieved person is not to go to this
court under Aiticle 226 of the Constitution, but to approach the Magistrate
concerned under Scct1on 156 (3) Cr.P.C and prayed for dismissal of the writ
petition,

23.  Recently, Hon'ble the Supreme Court in the case of Puja Pal V/s.
Union of India & Others, reported as 2016, (3) SCC 135 has held that the

_extraordinary power of the Constitutional courts under Article 226 of the
Constitution of India qua the issuance of direction to the CBI to conduct
investigation must be exercised sparingly, cautiously and in exceptional
situations, when it is necessary to provide credibility and instill confidence in
investigation or where the incident may have national or international
ramifications or where such an order may be necessary for doing complete
justice and for enforcing the fundamental rights. The Apex court held that the
power of Constitutional courts to direct further investigation or re-investigation
is a dynamic component of its jurisdiction to exercise judicial review, a basic
feature of the Constitution and though has to be exercised with due care and
caution and informed with self imposed restraint, the plentitude and content
thereof can neither be enervated nor moderated by any legislation.

24.  Theallegation regarding army officers to consume liquor openly has
been denied by the respondent No.1. Nor there is any medical report to this
effect. The consumption of liquor at a public place like a parking area is beyond
imagination because inspite of the facilitics available to the army officers, they
will drive away from Mhow to Indore to consume liquor that to in a parking
lawn. It appears that, in order to satisfy their ego, the police personnel had
mercilessly beaten up the young officers and a story was cooked up regarding
consumption of liquor.

25.  Therole ofthe police is to be one for protection-of life, liberty and
property of citizens, with investigation of offences being one ofits foremost
duties. The aim of the investigation is ultimately to search for truth and to bring
offendor to book. “Criminal investigation is a lawful search for people and
things useful in reconstructing the circumstances of an illegal act or omission
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and the mental state accompanying it". It is probing from the known to the
unknown, backward in time, and its goal is to determine truth as far as it can
be discovered in any post-factum inquiry.

76.  From the aforesaid facts and circumstances of the case, we are of the
view that the statutory agency has not functioned in an effective way or that
the circumstances are such that, it may reasonably be presumed or inferred
that it may not able to conduct the investigation fairly or impartially. The army
personnel have made specific allegation against the police authority. The report
dated 30.9.2015, clearly shows that they have not investigated the matter
propetly inspite of clinching medical evidence, no FIR has been registered.
The prime concerned and the endeavour of the court of law is to secure justice
on the basis of true facts, which ought-to have been unearthed through a
committed resolved and a competent investigating agency.

27.  From the return and the record of the respondents No.2 to 5, which
has been produced though the young officers were beaten by the police
personnel and their medical reports are onrecord, the police did not investigate
the case properly at all and letter dated 30.9.2015, has been issued, stating
therein that, no case is made out against the police personnel. '

28. ~We are also not impressed by the submission of the learnéd Additional
Advocate General that, if the respondent No.1 is dissatisfied, they may file a
private complaint. On the other hand, police personnel acted promptly in .
registering three FIR's against army personnel.

29.  We accordingly, direct the Director, CBI, to take over the investigation
of the case of the incident of non-registration of FIR against police personnel.
In respect of written complaint Jodged by the respondent No.1 against the
police personnel and bring the investigation to its logical conclusion in
accordance with law. The record of the case, which has been submitted by
the State Government will be kept in a sealed cover in the custody of Principal
Registrar of this court and shall be handed over after completing the necessary
formalities fo the officers / authorities to receive them by the Director CBI.
We also direct the.State Government and its police to cooperate fully with the
CBI in the investigation.

30. - Intheresult, the petition succeeds and is hereby allowed, but without
any _order_as to costs. )

Petition allowed.
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WRIT PETITION
Before Mr. Justice Sujoy Paul
W.P. No. 8323/2016 (Jabalpur) decided on 25 May, 2017

DEEPTI CHAURASIA (DR.) ' : ... Petitioner

Vs.
UNION OF INDIA & ors. ...Respondents

(Along with W.P. No. 7495/201 6-& W.P. No. 7662/2016)

Constitution — Article 1 6(4) - Reservatton- Singular cadre past -
Clubbing of posts — Held - Singular: post of different disciplines cannot be
clubbed together unless it is shown that such posts are interchangeable -
It is further held that suck posts are isolated posts in different disciplines
and they do not form a singular eadre. (Para 23)
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referred :

- (1988) 2 SCC 214, (2009) 1 SCC 1, AIR 1995 SC 1371, 1998 (4)
SCC 1, 2011 (4) SCC 120.

N.S. Ruprah, for the petitioner in W P.Nos. 8323/2016, 7495/2016,
7662/2016. '

J.K. Jain, A.S.G. for the respondent No. 1 in W.P. Nos, 8323/2016,
7495/2016, 7662/2016.

Rajendra Jaiswal, for the respondent No. 2 & 3 in W.P. Nos. 8323/
2016, 7495/2016 7662/2016. : )

‘ORDER

Suioy PAU’L, J. = This order shall govern disposal of connected
W.P, No. 7495/16 and 7662/16. The facts are taken from W.P. No. 8323/16

2. Petitioner is aggrieved by advertisement dated 2.3.2016 and its
amendment dated 11.4.2016 (AnnexureP/1). The grievance of the petitioner
is that numerous subjects/ disciplines have been grouped together and total
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number of Professors, Additional Professors, Associate Professors and o

. Assistant Professors have been calculated and reservation roster has been
applied in such a way that all the posts which falls on roster point are reserved.

3. DPetitioner intended to submit her candidature for the post of Additional -
Professor in the subject of microbiology. It is contended that there exists a

single post of Additional Professor (microbiology) and, therefore, the said -

post could not have been reserved in the impugned advertisement. In the
- advertisement, the said post is reserved for the candidate of OBC community.

4. *  ShriN.S. Ruprah, learned counsel for the petitioner submits that the
action of respondents in grouping/ clubbing different posts is wholly
impermissible. By taking this court to the document relating to grouping made
* for various departments, it is submitted that such grouping is not permissible.
Reliance is placed on the "Report of Methodology for Reservation Roster” in
each of six individual AIIMS at Bhopal, Bhubaneshwar, Jodhpur, Patna,

" - Rishikesh and Raipur. Clause-18 of this report deals with Bhopal AIIMS. It

is submitted that respondents have clubbed together the posts of (i) Community
Medicine/ Family medicine, (if) Forensic medicine/ Toxicology, (iii)
Microbiology, (iv) Pathology/ Lab Medicine and (v) Pharmacology. Learned
counsel for the petitioner placed heavy reliance on the judgment of Supreme
Court in the case of Dr. Chakradhar Paswan Vs. State of Bihar- (1988) 2
SCC 214 and another judgment in State of Karnataka Vs. K. Govindappa-
(2009) 1 SCC-1. It is argued that grouping of isolated posts is not permissible
merely because they carry the same pay scale. On the strength of K.

- Govindappa (supra), Shri Ruprah contended that the real test for the purpose
of grouping is whether a single post in a particular discipline should be treated
as a single post for the purpose of reservation within the meaning of Article
16(4) of the Constitution. It is strenuously contended that in order to apply
reservation within a cadre, there must be plurality of posts. In absence of
interchangeability of posts in different discipline, each single post must be
treated as a solitary post for the purpose of reservation. It is further argued
that aforsaid posts mentioned in clause-18 of the said report belong to different
disciplines and those posts are not interchangeable. Hence , such grouping -
runs contrary to the judgment of Supreme Court and, therefore reservation
applied by grouping the posts is bad in law.

5. Per contra, Shri J XK. Jain, ASG and Shri Rajendra Jaiswal for the
respondents contended that ATIMS is creation of All India Institute of Medical



- 2120 Deepti Chaurasia (Dr.) Vs. Union of India LL.R.[2017]M.P.
Science Act, 1956 (No. 25 of 1956) (hereinafter referred to as "AIIMS Act").

6. Shri Jain urged that section 25 of AIIMS Act envisages that the institute
shall carry out such directions as may be issued to it from time to tire by the
Central Government for efficient administration of this Act. Section 26 is relied
upon to contend that the Central Government is the supreme authorlty to take
a decision inrelation to dlfferent aspects/disputes. -

7. Learned counsel for the respondents submits that as per the aforesaid
provisions of AIIMS Act, the Ministry of Home Affairs or the Nodal
department, namely, the Department of Personnel Training, is competent to
issue appropriate directions.

8. Shri Jain, relied on Office Memorandum dated 28.1.1952 (Annexure
R-1) issued by Ministry of Home Affairs. He also relied on Annexure R-2
issued by the same Ministry on 12.12.1974. On the strength of these Office |
Memorandums, it is conténded that the respondents are competent to apply
reservation roster and reserve adequate number of posts as per roster, In
addition, they are competent to undertake the exercise of grouping in relation
to certain posts to be filled-up through direct recruitment.

9. The stand of respondents is that on the basis of AIIMS Act and OMs
mentioned hereinabove, the respondents are competent to take a decision
regarding grouping of the posts. It is submitted that a Committee was constituted
for the purpose of taking decision regarding grouping. The said Committee
submitted its report in which posts in five disciplines were decided to be grouped
together. It is submitted that the said decision is neither without authority of
law nor suffers from any other irregularity. He placed reliance on R.X.
Sabharwal Vs. State of Punjab-AIR 1995 SC 1371.

10. * Shri Rajendra Jaiswal, learned counsel for the other side rehed on
Annexure R-5 ( brochure of Reservation for SC/ST and OBC). It is submitted
that grouping of post is permissible and its methodology is prescribed in
‘Chapter-V (Annexure R-5). By placing heavy reliance on this document,
_ Shri Jaiswal submits that the following particulars are required to be taken
into account for the purpose of taking decision regarding grouping- (i)
Designation and number-of each post, (ii) group te which post béleng i.e.
Group A,B,Cor D, (iii) Scale of Pay of each post, (iv) method of recruitment
for each post as per Recruitment Rules and (v) minimum qualification prescribed
for direct recruitment of each post. It is contended that after taking into account
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the relevant factors, the decision of grouping was taken and rio fault can be
found in such a decision. It is submitted that reservation was applied on the
basis of the grouping which is in consonance with the enabling proyisions.

11.  Noother point is pressed by learned counsel for the partics.
12. Lhave heard the parties at length and perused the record.

[3.  Intheaforesaid factual back drop, it is clear that petitioner has assailed
the impugned recruitment process on twin ground. Firstly, it is contended that
singular post of Additional Professor in the subject of Microbiology cannot
be reserved. Otherwise, it will amount to 100% reservation on the said solitary
post Secondly, it is submitted that grouping of posts made by the respondents
is impressible because different singular posts are not interchangeable.

14.  Therespondents in their return stated that the faculty post having similar
nomenclature and qualification in different departments were clubbed together
for the purpose of finalizing the reservation roster.For this purpose, the source
of power is drawn from OM dated 28.01.1952 and OM dated.12.12.1994
(Annexure-R/1 & R/2).1tis further averred that isolated individual posts in
similar cadre can be grouped together for the purpose of reservation in cases
of direct recruitment. In Para No.9 of the return, it is stated that grouping
comprising of different disciplines were formed and each group is considered
as separate unit. The vacancies were determined on the basis of available
vacancies in each subject including in a particular group after determinimg the
vacancy in the group. The posts were reserved following reservation rules
rosters and further ceiling of 50% reservation.

15.  Thestand of the respondents is that in the present case the post based
roster for the cadre strength upto 14 post has been applied. It is specifically
pleaded in para 14 that it was felt necessary by the answering respondent to
fill up the singular post by the candidate belonging to reserved category. A
particular post of a particular department cannot constitute a cadre in itself
evenifthere is a singular vacancy because it cannot be taken as separate unit
for the purpose of determining the vacancy. Thr reservation of faculty posts
was based on grouping of posts which is permissible taking i mto account the
status, salary and qualification.

16.  In W.P.No. 7495/2016, the post in question is Assistant Professor in
Gastroenterology, whereas in W.P. No.7862/2016 the post involved is
Associate Professor in Pulmonary Medicine. During the course of arguments,
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learned counsel for the parties fairly admitted that question involved in these
batch of petitions are common. For this reason , these matters were analogously
heard, and decided by this common order.

17.  Inview of aforesaid stand of the parties, it is clear that post in question
in these three petitions are singular post in the relevant subject. The grouping
was made permissible by DOP & T instruction and as per the report ( Page
no. 56} . The grouping of posts was done by taking into account the status,
salary and qualification. In the considered opinion of this Court, the existence
of power to club the posts together cannot be doubted. However, it is necessary
to remember that existence of power is one thing and justifiability or propriety
while exercisig such power is another thing. Accordingly, merely because there
exists an enabling provision or the respondents are empowered to undertake
the exercise of grouping of posts, it cannot be said that grouping in all
circumstances will be justifiable. The judicial review of grouping is permissible
on the touch stone of principles laid down by the Supreme Court.

18.  The petitionerin para No. 6.4 of the petition has categorically pleaded
that grouping of posts is arbitrary as the posts are neither interchangeable nor -
do they form a singular cadre. The respondents have not denied these
averments and did not produced any material to show that the posts in questlon
are 1ntcrchangeable

19.  Inthe considered opinion of this Court, the point involved in this case
is no more res integra. The Supreme Court in the case of Dr. Chakradhar
Paswan (Supra) opined that although the pay scale of three Deputy Directors
was identical, the posts were belonging to different branches of indigenous
medicine. In the said case, the Government grouped together all Class-I posts
viz. the posts of Directors as well as of Deputy Directors in the subjects of
Homoeopathy, Unani and Ayurvedic Medicines. The Apex Court held that
three posts of Deputy Directors of Homoeopathy, Unani and Ayurvedic are
distinct and separate as they pertains to different disciplines and each one is
an isolated post by itself carried in the same cadre. In no uncertain terms, it
was made clear that there can not be any grouping of isolated posts even if
they are carried on the same scale..

20.  The judgment of Dr. Chakradhar Paswan (Supra) has been
considered by the the Constitutional Bench of the Supreme Court in the case
reported in 1998(4)SCC 1, [ Post Graduate Institute of Medical Education
& Research, Chandigarh vs. Faculty Association & others]. The principle
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1aid down in the ¢ase of Dr. Chakradhar Paswan (Supra) were approved
. bythe Supreme Court. Para 34 of the _]udgment reads as under

"34. In a single post cadre, .reservation af any point of

* time on account of fotation of roster is bound to bring
about a situation where such a single post in the cadre
will be kept reserved exclusively for the members of the

- backward classes and in total exclusion of the general
members of the public. Such total exclusion of general
members of the public and cent per cent reservation for
the backward classes is not permissible within the
constitutional framework. The decision of this Court to-
this effect over the decades have been consistent.”

#21.  Inthe case of K. Govindappa (Supra), the Apex Court opined that
while there can be no difference of opinion that the expressions "cadre", "post"
‘and "service" cannot be equated with each other, at the same time the
submissions at single and isolated posts in respect of different disciplines cannot

_ exist as a separate cadre cannot be accepted. In order to apply the rule of

.reservation within a cadre, there has to be plurality of posts. Since there is no

~ scope of interchangeability of posts in the different disciplines, each single

" post in a particular discipline has to be treated as a single post for the purpose
of reservation within the meaning of Article 16(4) of the Constitution. In the
absence of duality of posts, if the rule of reservation is to be applied, it will
offend the constitutional bar against 100% reservatlon as envisaged in Article
16(1) of the Constitution.

.22, Thejudgmentof Dr: Chakradhar Paswan (Supra) was again followed
in 2011(4) SCC 120 State of Uttar Pradesh & others vs. Bharat Smgh
& others.]

23.  Inview of the aforesaid judgments of the Supreme Court, it is clear
that the singular post of different disciplines cannot be clubbed together unless
it is shows that such posts are interchangeable. It is further held that all these
posts are isolated posts in different disciplines and they do not form singular
cadre. The grouping of such isolated posts is impermissible. The respondents
have not placed any material on record to show that the posts .are
mterchangeablc Their grouping is based on the consideration of status, salary
and qualification. As noticed, the status and salary alone isnot determinative. -
So far as the'qualification is concerned, merely because quahﬁcahon is same -
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does not means that a person having qualification in "A" subject can performed
the duties of "B" subject. For example, there is no material to show that a
candidate having qualification in the subject of Microbiology can perform the
duties of Pharmacology or vise (sic:vice) versa. Putting it differently, the
candidates in the stream of Microbiolo gy and Pharmacology may having degree
or qualification of same status, but their subjects are different. Unless it is
shown that their subjects are same and their posts are interchangeable, grouping
is wholly impermissible.

24, Inview of aforesaid analysis, I am constrained to hold that althongh
respondents have power of grouping posts, their action in grouping the isolated
post of different subjects is unjustifiable and runs contrary to the law laid
down by.the Supreme Court in the aforesaid cases. If said action is upheld, it
will amounts to permitting 100% reservation on singular post which will be
against the constitutional mandate. In the return, the re spondents have
contended that similar recruitment in other ATIMS was not challenged and
appointments have been made accordingly. In my view this cannot be a ground
to upheld the impugned action, Merely because similar action has not been
challenged in other ATIMS, impugned action cannot be upheld. -

25. . Forthe reasons mentioned hereinabove, the impugned advertisement .
to the extent it relates tothe posts in question are set aside. The grouping of
the aforesaid posts cannot be countenanced: The impugned orders/ action to
-the extent indicated hereinabove are set aside. The petitions are allowed..

Petition allowed.
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: WRIT PETITION
Before Mr. Justice J.K. Maheshwari
W.P. No. 14567/2016 (Jabalpur) decided on 19 June, 2017

'ASHISH SINGH PAWAR ...Petitioner
Vs. : Lo
STATE OF M.P. & ors.. ...Respondents

(AlongmthWP No. 14571/2016)

_ A. Service Law — Civil Services (Class:ﬁcdtion_, Control and
-Appeal) Rules, M.P. 1966, Rule 3(1)(d)} & 29(1)(iii) and Police
.Regulati_qns, M.P, Regulation 213 & 270(4) — Power of Revision —
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Limitation, Scope and Grounds.- DIG (Dy Inspector General of

"Police) imposed penalty of censure (minor penalty) to petitioner — After
lapse of more than one year, IG (Inspector General of Police) cancelled -

the earlier order and issued charge sheet to petitioner and initiated
departmental enquiry — DGP dismissed the representatlon of petitioner
— Challenge to —~ Held — Power of revision has been exercised after a
lapse of more than 1% years - Police Regulation does not prescribe
within how much time, power of revision can be exercised but assistance
of principle laid down in Rule 29(1)(iii) of CCA Rules can. be taken to

" conclude that the order passed by revising authority after a lapse of

six months is bad in law — Further held - Wherever specific provisions
in Police regulations is not there, applicability of CCA Rules cannot be .

. ousted and guidance may be taken from the same — Without cancelling

the order of minor penalty, issuance of- charge sheet on same cause

and allegation and to initiate departmental enquiry is not permissible .

under Police Regulations - Order passed by the IG and DGP and the

- charge sheet is quashed reéstoring the order of minor penalty passed
". by DIG - Petition allowed. . (Paras 9t012)
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B. Civil Services (Classification, Control and Appeal) Ruiles,
M.P. 1966 and All India Services (Discipline and Appeal) Rules, 1955

g .—Apphcabd:ty Rules of 1955 shall be applicable to regulate the

punishment of and appeals from officers belonging to Indian Police
Service and the CCA Rules to the State Police Service. - (Para 6)

& fifaer war (@favo, Faawr gl aﬂﬂFf) fram, 55 1966
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Cases referred :

2013 (3)'MPLJ 508, 1970 MPLJ 430, 1985 MPLJ 516, 2007(1)
MPLJ 95,2010 (1) MPLJ 417, 2010 (1) MPLJ 171

Mahendra Pateriya, for the pet1t1oners.
Girish Kekre, G.A. for the respondents.

ORDER

JK. MaHESHWARI, J. :- Invoking the Junsdlctlon under Article 226
of the Constitution of India and challenging the order dated 2.8.2016 Annexure
P/8 rejecting the representation against the order datéd 29.3.2016 Annexure
P/9 and to quash the charge sheets dated 14.3.2016 askmg further reliefto
restore the order dated 27.9.2014 passed by the Dy. Inspector General of
Police, imposing the penalty of censure, this petition has been filed. ' '

2. . Thefactsnotin dispute are that petitioners are Class Il Non-ministerial
employees. They were punished by a penalty of censure as per order dated
~ 27.9.2014 passed-by the Dy. Inspector General of Police, Bhopal vide
Annexure P/1. After lapse of more than one year, without issuing any show
cause notice and affording an opportunity of hearing respondent No.4 Inspector
General of Police, Bhopal issued an order dated 29.3.2016 cancelling the
order of penalty of censure dated 27.9.2014 and prior to cancellation of said
order of censure, a charge sheet was issued for the same incident to both the
petitioners as well as other persons. However, on submitting representation, it
has been decided by the Director General of Police vide order dated 2.8.2016
rejecting the same. Being aggrieved by both the orders dated 29.3.2016 and
2.8:2016 and on account of continuation of the departmental enquiry, petitioners
have approached to this Court seeking quashment of both these orders and to
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quash the charge sheets issued dueto rejection of the order of censure.

3. Respondents have filed their reply inter alia contending that the order
dated 27.9.2014 passed by the Dy. Inspector General of Police, Bhopal was * .
not justified commensurate to the misconduct of the petitioners, however, the
said order has rightly been cancelled by the higher authiority on 29.3.2016.
The representation submitted against the said order has rightly been decided
in furtherance to the directions issued by the High Court in WP No. 8763/
2016 vide order dated 13.5.2016 because by the order of the same dated
27.9.2014 penalty of censure was imposed on the petitioner of the said writ

" petition, who approached this Court in similar circumstances. It is said that
the department has not taken any action as per Regulation 270(4) of the M.P.
Police Regulations or under Rule 29(1)(iii) of the M.P. Civil Services
(Classification, Control and Appeal) Rules, 1966. It is said that M.P. Civil
Services (Classification, Control and Appeal) Rules, 1966 is not applicable
to the case of the petitioners in view of the provisions contained in Regulation
213 of the M.P. Police Regulations and also as per note in the schedule of the

M.P. Civil Services (Classification, Control and Appeal} Rules, 1966, as

" decided by the Division Bench of this Court in the case of Adrun Prakash

Yadav v. State of M.P. and others —2013(3) MPLJ 508. In view of the said

submission, it is urged that the petitions filed by the petitioners may be

dismissed. " :

¢

4. - After hearing learned counsel for both the parties and in view of the
foregoing facts, it is seen from the record that the petitioners while posted at -
Bhopal in traffic police alongwith other officials have not properly applied the
provisions of the Motor Vehicle Act while discharging their dues and while
making challan of the defaulted citizen. However, due to not following the -
procedure as prescribed action was proposed against them. On the allegations
both the petitioners and five other police officers were suspended. Thereafter
notice to show cause was issued to them for taking action as per Rule 16 of -
the M.P. Civil Services (Classification, Control and Appeal) Rules, 1966
. (hereinafter referred to as "CCS Rules"). On filing their reply, the order
Annexure P/1 dated 27.9.2014 was passed inflicting penalty of censure on all
of them. After lapse of more than one year, charge sheets were issued to the
petitioners on 4.11.2015 for the same cause with same allegations. Petitioners
have submitted their representations to the authority, however, Inspector
General of Police passed an order cancelling the order of minor penalty dated



2128 Ashish 8. Pawar Vs, State of M.P. LL.R.[2017]M.P.

27.9.2014 vide order Annexure P/9 dated 23.9.2016 and the departmental
enquiry has been directed to be commenced as per the charge sheet served
on them. Petitioners have submitted representation, which was rejected vide
Annexure P/11 by the Director General of Police on 2.8.2016. However, this ‘
petition has been filed. Considering the aforesaid, the following questions have
cropped up for determination in this case:-

1. Whether, on imposing the penalty of censure vide order dated

27.9.2014, it can be cancelled on 29.3.2016 without following the
procedure prescribed under Regulation 270(4) of the M.P. Police
Regulations (hereinafter referred to as the Police Regulations)?

2.© Whether the power under Regulation 270(4) of the Police
Regulations can be exercise Suo motu at any time or it ought to be
exercised within a reasonable time? .

3. Whether in case of Class III employées of Non-ministerial
Police Services, if specific provision has not beer specified in the Police
Regulation, guidance can be taken applying the principle of CCS Rules?

5. In the facts of the case, all three questions have been taken into
- consideration simultaneously, In the context of arguments, as advanced by the
learned ¢ounsel for the respondents regarding applicability of the Police
Regulations and non-applicability of the provisions of CCS Rules, M.P. Police _

Regulation Clause 213 is relevant, therefore, reproduced as under:-

“213. The rules contained in the All India Service (Iiisciplinc and
Appeal) Rules, 1955 and those in the Civil Service (Classification, =
Control and Appeal) Rules, Will rc;}gulatp the punishment of and appeal ’
from officers belonging to the Indian Police Service and the State Police
Service respectively. * :

In'the context to the subject-matter of the case, Regulation 270 is also relevant,
however, reproduced as under:-

“270. (1) Every order punishment of exoneration whether original or
appellate shall be liable to revision suo-motu by any authority superior
to the authority making the order. . -

(2) Every appellate order by a final appellate-authority shall be liable
to revision by such final appellate authority on application made in that
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~ behalf by the person against whom the order has been passed. -

Explanation:- For the purpose of of this clause the expression "final
- appellate authority” means the_ﬁnal authority empowered to hear an
appeal under Police Regulation 262.

(3) The provisions-of Regulation 266,267,268 and 271 shallbeas -
nearly as may be apply to an application for revision. oo

(4) The revising authority may for reason to be recorded in writing
exonerate or may remit vary or enhance the punishment imposed or
may order a fresh enquiry of the taking of further evidence in the case:

Provided that it shall not vary or reverse any order unless noticehas” -~

"been served on the parties interested and opportunity given to them
for being heard.

6. On perusal of the aforesaid, it is apparent that applicability of All India
Service (Discipline and Appeal) Rules, 1955 shall be applicable to regulate -
the punishment of and appeals from officers belonging to the Indian Police
Service and the CCS Rules to the State Police Service. As per Regulation
270 of the Police Regulation, every order of punishment or exoneration either
original or appellate is revisable suo motu by any superior authority to the-
authority making the order. In case the order has been passed by final appellate
authority, the same authority may exercise the power of revision on an
application made by the person against whom the order has been passed. It is
clarified that revising authority by recording the reasons may exonerate, remit, -
vary ér enhance the punishment imposed or may order a fresh enquiry orto
direct to take further evidence in the case. The proviso thereto makes it clear
that the revising authority shall not vary or reverse any order without issuing
notice to the interested person and affording him an opportunity of being heard. -
Rule 5.0f CCS Rules makes it clear that for the State Civil Services Class],
Class 11, Class I and Class IV employees specified in the schedule attached
to the said Rules are governed by those Rules. As per Rule 8 appointments to
other service and posts to the State Civil Services Class III and Class IV
shall be made by the authorities specified in this behalfin the schedule. Rule
10 of CCS Rules specifies the penalties to which the powers can be exercised
by those authorities and the appellate authority is specified in the schedule. .
. The appellate authority has also been specified in Rule 24 while Rule 29 deals
with the power of review. In the schedule it is clarified that Class III Non--
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Ministerial Employees of the Police Department are governed by the Police
Regulations framed under the provisions of Indian Police Act. The Control
and Appeal Rules will therefore not apply to them. In addition to the aforesaid,
CCS Rules deal with the applicability of those rules to every government
servant, but in case any special provision is made in respect of the matters
covered by these rules or under any law for the time being in force or by any
agreement entered into by or with the previous approval of the Governor, the
applicability of the CCA Rules is excluded, The said issue has been considered
by this Court in the case of Sushil Kumar Shrivastava v. State of M.P. and
* others. The said case has been decided in the context of the provisions of
- Regulation 270(4) of the Police Regulation by which the Court relying upon

“the Full Bench judgment of this Court in the case of Premchandra Chalpuria,

. Ex-Sub-Inspector, Police v. The State thro ugh the 1.G Police, Bhopal -
1970 MPLJ 430 has taken the view as taken by Krishnan Judge. The Court
said “the Civil Service Regulations, as in force in the State are applicable to all
Civil Departments including the Police. Within the Department, there are the
Police Regulations which naturally prevail wherever there is conflict between
them and the Civil Service Regulations; but in a field like temporaty employment,
for which there is no special Police Regulation, the Civil Service Regulations
as in force in the State would apply. A probationary Sub-Inspector can be
removed withouta proceedings under Article 311, unless he has been conifirmed
during the interval™. The Court further relied upon the case of Mahesh Kumar
Shrikishan Tiwari vs. State of Madhya Pradesh and others — 1985 MPLJ
516 wherein the Court further referred the judgment of State of M.P. vs.
" Prahlad —MPWN (113) wherein the said issue was dealt with considering
*.Rule 29 of CCS Rules and the Court has expressed the view that power of
review to enhance punishment cannot be exercised after expiry of a period of
six months. However, the Court opined that the power of review cannot be .
exercised prior to six months, therefore, quashed the order of punishment
passed against the petitioner for the same cause in a subsequent round of
litigation. It is to be noted here that this Court has dealt with the same issue in
the case of Vikram Sing Rana vs. State of M.P. and others — 2007(1)
. MPLJ 95. In the said case, superior authority has cancelled the order without

_ issuing notice and affording an opportunity of hearing and directed to conduct

‘a fresh departmental enquiry to impose the major penalty, however, the Court
+ Quashed the order as it was found in violation of 270(4) of the Police Regulation,
Thereafter, in the case of Rajendra Kumar Chaturvedi vs. State of M.P,
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and others —2010(1) MPLJ 417 the same issue in the context of Regulation
270(4) came for consideration and the order cancelling the minor penalty and
consequential order thereto was quashed restoring the order of minor penalty
passed by the authority. Thereafter, in the case of Angad Singh Rathore v.

State of M.P. and others — 2010(1) MPLJ 171 the same issue came for
consideration in the context of the provisions of Regulation 270(4) of the
Police Regulatiof and regarding applicability of Rule 29(1)(3) of CCA Rules.
In the said case the Court relied upon the judgments of Sushil Kumar
Shrivastava (supra) and also of the Mahesh Kumar Shrikishan Tiwari
(supra) and the Full Bench in the Case of Premchandra Dhalpurza (supra).

The Court observed that revising authority cannot exercise the power under
Regulation 270(4) after elapse of more than six months. The said view had
taken with the aid of Rule 29(1)(3) of the CCS Rules. The Court has also
referred Regulatlon 262 of the Police Regulations, however, after considering
the other provisions of Police Regulations aid was taken by Rule 29(1)(iii)
and concluded that the order passed by the revising authority after elapse of .
more than six months is bad in law, and the order of review was set aside,
with further direction that consequential action imposing the penalty ds directed
has also been set aside. A

7. Considering ratio of the various Judgments of this Court and the various
provisions of the Regulation and Rules, I do not have any hesitation to hold
that as per Rule 3(1)(d) of thé CCS Rules the special provisions if made toa
government servant to which CCS Rules do not apply then those Rules would
be made applicable otherwise by any agreement entered into by or with the
previous approval of the Governor before or after the commencement of CCS
Rules, the exception is permissible.

8. Regulation 270 of Police Regulations makes it clear that every order
of punishment or exoneration either original or appellate may be looked into
in suo moti revision by revising authority recording its reasons in writing, but
it shall not reverse or vary any order without issuing notice and giving an
opportumty of being heard to the interested person. What would be the period
of exercising the power of suo motu revision has not been specified under

_Clause 270(4) of Police Regulatlons It is true that CCS Rules do not specify
" the time to exercise suo motu power of revision, but it specifies power of
review by the appellate authority to which a time of six months has been
specified, but in the Police Regulations also the power of appeal has been
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conferred to the authorities that include the final appellate authority and under
Regulation 270 the power has been conferred to the appellate authority to
exercise the suo motu power in revision or to the final authority on an application
by the aggrieved person. Therefore, the said power of suo motu revision can
be equated with the power of review as specified in the CCS Rules. It is
relevant to point out that under the M.P. Land Revenue Code, 1959 (hereinafter
referred to as 'the Code') the power of suo motu review was specified to the
appellate authority under Section 50 of the Code. In the said provision it has
not been clarified that within how many time such power of suo motu review
can be exercised. The said issue was brought for consideration before the
Full Bench on the point that exercise of suo motu power after any length of
period is not justifiable in law. The majority view of the said judgment was
that upper limit to exercise such power is six months from the date of the
knowledge of the order.

9. In view of the foregoing discussion and looking to the provisions as
contained under Regulation 270(4) of the Police Regulations it is apparent
that revising authority may exercise the power of review by recording the
reasons in writing to remit, vary, enhance the punishment' imposed on the’
employee or to direct of taking of the further evidence in the matter. While
-exercising the powers the revising authority may reverse or vary any order
after issuing a notice and affording an opportunity of hearing to the interested
party. It has not been specified that within how many period such power can
be exercised by the appellate authiority or by final appellate authority in case
of an application submitted by the aggrieved person under Regulation 270(4)
of the Police Regulation time limit to exercise such power has not been specified,

however, when complete exclusion of CCS Rules to the employees of Police
Department is not there and the specific provision has not been enumerated in
the Police Regulations, assistance can be takén from the provisions of CCA
Rules which is otherwise applicable to all employees of the State Government
that includes the officers of the State Police who do not cover-up within Class
I non-ministerial services to whom the specific exclusion is there. It may be
clarified here that this being a case of Class Il employees, they fall within the
purview of exclusion, but looking to the apphcab111ty to police regulations to
other employees to the extent specific provision has not been specified, the
assistance of the prmc1ples can be taken by Rule 9(1)(3) of the CCA Rules.

Therefore, for the reasons specified hereinabove, in addition to the reasons
given by this Court in the case of Syshil Kumar Shrivastava (supra), my
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view is fortified from the judgment of Sushil Kumar Shrivastava, Vikram
Singh Rana, Rajendra Kumar Chaturvedi and Angad Singh Rathore (supra)
‘of this Court. In the said context, it is concluded that the power of revision
can be exercised by the revising authority in terms of Regulation 270(1) and ‘
(2) of the Police Regulations within a period of six months from the date of
knowledge of the order. In case such powers have been exercised after elapse
of a period of six months, the order passed by the revising authority are liable
to be quashed and further action, if any; is also bad in law.

10.  Inview of the foregoing legal discussion, the facts of the present case
may be examined. It is apparent that on 27.9.2014 for the same cause of
action and the allegations petitioners were punished by a minor penalty of
censure. The said order was cancelled on 29.3.2016 by the revising authority
without issuing any show cause notice and affording an opportunity of hearing.
The said power has been exercised after elapse of more than one and half
years. beyond the period of six months. On submitting arepresentation by the
petitioners, those were rejected by the Director General of Police on 2.8.2016
without due consideration of the provisions as discussed hereinabove.
Therefore, the order dated 29.3.2016 passed by the Inspector General of
Police and the order dated 2.8.2016 passed by the Director General of Police
stand quashed. It is relevant to note here that after passing the order of minor
penalty of censure against the petitioner on 27.9.2014, the Superintendent of .
Police, Bhopal issued a charge sheet on 4.11.2015 for the same cause and
_ for the same allegations to which the minor penalty was already.imposed on
the petitioners. However, without cancellation of the said order, issuance of
the charge sheet and the revising authority cancelled the order of the minor
penalty of censure. However, in my considered opinion without cancelling the -
order of the minor penalty issuance of the charge sheet on same cause and
allegation and to initiate departmental enquiry is not permissible under Police
Regulations. Therefore, issuance of the charge sheet and further action on the
said charge sheet cannot be reco gmzed under the law. Therefore, the charge ‘
sheet is also quashed. '

11. . Inconsequence to the discussion made hereinabove, the petitions filed
by the petitioners succeed and are hereby allowed. The order cancelling the
. minor penalty dated 29.3.2016 Annexure P/9 passed by the Inspector General
of Police and the order dated 2.8.2016 rejecting representation by Director
‘General of Police are hereby quashed restoring the order of minor penalty '

~
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dated 29.7.2014. As discussed above, the charge sheet dated 4.11.2015 and -
the subsequent charge sheet dated 14.3.2016 issued for the same cause and
for the same allegations are also quashed. In the facts and circumstances of _
the case, parties are directed to bear their own cost. - '

-12.-  Inview of the discussion made herelnabove 1t is to clarify that all the
questions are answéred ini favour of the petitiohers, It is also clarified thatina
case of Class ITl Non-ministerial employees to which Police. Regulatmns shall
be applicable. As complete exclusion to applicability of the provisions of CCS
Rules is not there, therefore, wherever specific provisions in the Police
Regulations is not there, the applicability of CCS Rules cannot be ousted and
the guidance may be taken from the CCA Rules.

13. _ Accordingly, these petmons succeed and are allowed The parties are
dlrected to bear thelr OWI COsts.

_ Petition allowed.
LL.R. [2017] M.P,, 2134
WRIT PETITION
Before Ms. Justice Vandana Kasrekar
. W.P. No. 160072007 (Jabalpur) decided on 3 July, 2017

SHANTI VERMA (SMT.) , ...Petitioner
Vs. : ) ; .
STATE OF M.P. o ) ...Respornident

A. Service Law — Cw:l Services (Pension) Rules, M.P. 1976,
Rule 42— Voluntary Retirement — Withdrawal - Held — As per Rule 42
of the Rules of 1976, once application for voluntary retirement is
accepted by respondent, the same cannot be withdrawn — Application
for withdrawal of resignation can be filed before its acceptance — So
. far as 30 days notice period is concerned, the same would be applicable
in those cases where no period has been mentioned in application for
voluntary retirement — In the instant case, choiced date has been
mentioned in- application— No lllegallty in impugned order - Petition
dismissed. (Para5&7)
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B. Service Law — Principle.of Audi Alferam Partem — Held
—Apex Court has concluded that audi alteram partem is one of basic
pillars of natural ]ustlce which means no one should be condemned
unheard — Whenever possible, it should be followed but it is not
necessary where it would be a futilé exercise or where the result would .
‘remain the same — A Court of Law'does not insist on useless. formality
—In the instant case also even though notice was issued by respondents
to petitioner, the r,e'sult would remain the same. ' (Para7)
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Cases referred :

AIR 1999 SC 1571, AIR 1978 SC 597, 2013 (1) MPL.J. 396,
(2007) 4 SCC 54, (2010) 5 SCC 335.

~

R.K. Verma with Anjali Shrivastava, for the i)etitioner.
. Manoj Kushwaha, P.L.. for the respondents/State.

ORDER

VANDANA KASREKAR, J. : The pet1t1oner has filed the present petition
challenging the order dated 04.01.2007 passed by the respondent No.3..

2. The petitioner was workmg on the post of Assistant Grade-3 i in the
Office of Divisional Forest Officer, Chhmdwara After completmg about 28
years of service she submitted an apphcat;on on 12.07.2005 seeking voluntary
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retirement. The application submitted by the petitioner was accepted by the
respondents on 15,07.2005. As the said application submitted by the petitioner
was under haste, therefore, she submitted an application for withdrawal of the
application for voluntary retirement on 04.08.2005. As no decision was taken
on the application submitted by the petitioner, the petitioner submitted a
" representation to the respondent No.2 on 05.08.2005 and made request for
withdrawal of the application for voluntary retirement. The said application
was accepted on 02.09.2005 and vide letter dated 02.09.2005, the application
submitted by the petitioner was rejected as the application for withdrawal of -
voluntary retirement was submitted by the petitioner after stipulated period of
notice. Then, the petitioner represented on 23.09.2005 to the respondent
No.2 and further to the Chief Conservator of Forest on 06.03.2006 and
10.05.2006. The application submitted by the petitioner was accepted by the
respondents vide order dated 10.04.2006 whereby the earlier order dated
15.07.2005 was cancelled with a direction to the respondents to take the
petitioner back in service. It was also made specific that the period with effect
from 12.07.2005 till her re-joining would be treated on the principle of “no
work no pay”. The petitioner thereafter immediately joined the services;
however, after a period of 8 months, the respondent No.3 has passed an
order dated 04.01.2007 whereby cancelled the earlier order dated 10.04.2006
and consequently the petitioner is being treated as voluntarily retired. Being |
aggrieved by the said order, the petitioner has filed the present petition.

3. Learned Senior Counsel for the petitioner submlts that the impugned
order dated 04.01.2007 is iHlégal and arbitrary and is in violation of principles
. of natural justice. It is further submitted that no notice or any opportunity of °
hearing was given to the petitioner before passing the said order. It is further
submitted that the petitioner submitted an application for withdrawal of the
voluntary retirement within a period of one month as has been provided under
Rule 42 of the Madhya Pradesh Civil Services (Pension) Rules, 1976
(hereinafter in short referred to as “the Rules, 1976”). It is further submitted
that the application for voluntary retirement was submitted by the petitioner in
hot haste manner. However, thereafter looking to her econcmic condition and
age of the children, petiti_oncr submitted an application for withdrawal of the
application for voluntary retirement. On sympathetic ground, the respondents
. have allowed the said application and permitted the petitioner to join on duties.
It has further been submitted that the application for voluntary retirement was
accepted by the respondents immediatelv within a period of 3 days. Learned

~
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counsel for the petitioner relied on the decision passed by the Apex Court in

-the case of JN. Shrivastava Vs. Union qf India and another, AIR 1999
‘SC 1571 and Smt. Maneka Gandhi Vs. Union of India another, AIR 1978
SC 597.

4. The respondénts have filed reply and stated that after 28 years of
service of the petitioner, she moved an application seeking voluntary retirement
under Rule 42 of the Rules, 1976. In the said application, the petitioner has
prayed for voluntary retirement to be accepted with immediate effect and in
lien of one month salary of Rs.8,370/~ remitted in favour of the respondents
through bankers cheque. Thereafter, the compétent authority vide order dated
15.07.2005 accepted the application for voluntary retirement of the petitioner
and the same was communicated to the petitioner. The petitioner has applied
for withdrawal of the application for voluntary retirement on 04.08.2005,
which was rejected by the respondent No.3. It has further been submitted
that as the Rule 42 of the Rules, 1976, once the application for voluntary
retirement service is submitted and accepted by the respondents then the
same cannot be withdrawn subsequently and therefore, the decision could
not be taken in the case of the petitioner. The petitioner represented to the
higher authorities and the case of the petitioner was placed before the authority
concerned for taking decision on her application for withdrawal of voluntary
retirement sympathetically. The petitioner was permitted to re-join her services.
Thereafter, the respondent No.2 reviewed the entire case of the petitioner,
whereby the petitioner's application seeking for voluntary retirement with
immediate effect was considered. Thereafter, the voluntary retirement of the
petitioner under Rule 42 of the Rules, 1976 was accepted by the competent
authority and after acceptance, it could not withdrawn by the retired employee.
Thus, after considering the entire facts and provisions of the Rules, 1976, the

, earlier order dated 10.04.2006, by which the petitioner was permitted tore-

join the service was cancelled and therefore, the petitioner is not entitled for
any relief sought in the preserit petition. In support of his submissions, learned
counsel for the respondents relied on the decisions in the cases of . S. Nafde
Vs. State of Madhya Pradesh and Others, 2013 (1) M.P.L.J. 396, dshok
Kumar Sonkar Vs. Union of India and Others, (2007) 4 SCC 54, New
‘India Assurance Company Limited Vs. Raghuvzr Singh Narang and

another, (2010) 5 SCC 335. :

~

5.-  Ihave heard learned counsel for the parties and perused the record.
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The petitioner was initially appointed on the post of Lower Division Clerk in
Forest Department on 19.02.1977. She was promoted to the post of Assistant
Grade-1II vide order dated 19.04.1991, After completion of 28 years 4 months
23 days of service, the petitioner filed an application seeking voluntary
retirement under Rule 42 of the Rules, 1976. In the said application, the
petitioner prayed that the voluntary retirement be accepted with immediate
effect and in lieu thereof one month salary of Rs.8,370/- was remitted in favour
of the respondents through bankers cheque. Thereafter, the competent authority
vide order dated 15.07.2005 accepted the application for voluntary retirement
and the same was communicated to the petitioner on 15.07.2005. Thereafter,
the petitioner has submitted an application for withdrawal of the application
for voluntary retirement on 04.08.2005 and the said application was rejected
by the respondents on 06.08.2005. The petitioner thereafter submitted a
representation to the respondent No.2. The respondent No.2 vide letter dated
03.09.2005 ditected the respondent No.3 to take appropriate action on the
representation submitted by the petitioner. The respondent No.3 again vide
order dated 21.09.2005 rejected the prayer of the petitioner. The petitioner
further represented to the higher authorities and the higher authorities has passed

order'dated 12.04.2006 thereby permitting the petitioner to rejoin her services

stating that she would not be entitled to get salary for the aforesaid period.
The respondent No.2 thereafter reviewed the case of the pétitioner regarding
voluntary retirement and found that the petitioner has wrongly been allowed
‘to re-join the duties and the same being contrary to the provisions of Rule 42
of the Rules, 1976, the respondents have passed order dated 04.01.2007
thereby cancelling order dated 10.04.2006. As per Rule 42 of the Rules,
1976, after completion of 20 years of qualifying service, the employee of the
" .State Government is entitled to file application seeking voluntary retirement
and under Rule 42(1)(a), in the notice, the date of retirement should be
mentioned. The Rule again permits to withdraw the same prior to date of
‘voluntary retirement. In the present case, the petitioner sought voluntary
retirement with immediate effect on 12.07.2005 in lieu of one month salary
thereof. As the petitioner has submitted an application for voluntary retirement
to be made effective with immediate effect, the respondents have rightly
accepted the application preferred by the petitioner on 15.07.2005 itself. As
per Rule 42 of the Rules, 1976, once the application for voluntary retirement
is accepted by the respondents then the same could not be withdrawn. So far
as 30 days’ of notice period for acceptance of voluntary retirement of service

o
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is concerned that would be applicable in those cetses where no period has
been mentioned for acceptarice in the application for voluntary retirement of
service. This Court in'the case of S.S. Nafde (supra) has held that once the

'notice of voluntary retirement is given indicating a choiced date, the same will

be become operative from the date mentioned in the notlce Paragraph—S of
the said decisionis reproduced as under

. “S. Once anotice in prescnbed proforma isgiven, thereisa
specific bar under sub-rule (2) of Rule 42 of the Rules that the
same will not be withdrawn by the Government servant without
the approval of the competent authority. This is indicative of
the fact that the acceptance of a notice of voluntary retirement
is not required or contemplated for full operation of the said

- notice of voluntary retirement. If no orders-are comimunicated

. in this respect or if the notice of voluntary retirement is not

~ withdrawn before the date indicated in the said notice of

voluntary retirement, it will become automatically operative
from the date indicated in the notice of voluntary retirement
and the Government servant would retire voluntarily from the
date of his choice indicated in the aforesaid notice. This
particular aspect has béen considéred by this Court in the case
of Indra Prakash Bhatnagar Vs. State of M.P. and another,
1985 MPLJ 229, wherein this Court has categorically held
that once the notice of voluntary retirement is given, indicating _
a choiced date, the same will become operative from the date
mentioned in the notice. For better appreciation, the findings
given by this Court in paragraphs 27, 28 and 29 of the report
are reproduced hereunder :-

“27 It is, therefore, such a statutory right, indefeasible and
absolute in the nature that is enshrined in clause (a) of sub-
rule (i) of Rule 42 of the Civil Serv1ces (Pension) Rules, 1976.

.28.The next factor is the choice of the Government servant of
the date of his retirement. Now the first part of clause (a) of -
sub-rule (i) of Rul€ 42'says that a Governinent may retire at .
any time which falls after completing the period of 20 years
qualifying service. The second part of clause (a) of sub-rule

" (i) of Rule 42 gives the Government servant a wide choice.



2140 Shanti Verma (Smt.) Vs. State of M.P. LL.R.[2017]M.P.

. He may choose to retire on the date of his notice. He may also
choose to retire on the date of expiry of a period of three
months, the beginning of which period is reckonable in -
accordance with note 2 below sub-rule (i) of Rule 42, or any
date within the aforementioned period of 3 months or any date
following after a period of 3 months from the date of the giving
of the notice under clause (a) but in such a case —
understandably-before the date of his superannuation.

29. Now where a Government servant chooses to retire on -
the date of sending of the notice under clause (a) or on a date
which falls after the date of sending or on a date which falls
before expiry of a period of three months, he has to make
payment of pay and allowances respectively for a period of
three months or for the period by which the notice period falls
short of a period of three months in both cases reckoning of
the beginning of the period of three months will be done in
accordance with note 2, which is the second of the four Notes
set out after the end of clause (b) of sub-rule (i) of Rule 42.
However, even in these two cases it is the Government servant's
choice of the date of his retirement which determines the date
of his retirement under clause (a).”

6. The Apex Courtin the case of New India Assurance Company Ltd.
(supra), paragraph No.10, 11 and 12 is reproduced as under :

“10. It is true that the principles of contract law relating to
offer and acceptance enable the person making the offer to -
withdraw the offer any time before its acceptance ; and that
any subsequent acceptance of the offer by the offeree, after
such withdrawal, will not result in a binding contract. Where
the voluntary retifement is governed by a contractual scheme,
as contrasted from a statutory scheme, the said principle of
contract will apply and consequently the letter of voluntary
retirement will be considered as an offer by the employee and
therefore any time before its acceptance, the employee could
withdraw the offer. But the said general principle of contract
will be inapplicable where the voluntary retirement is under a
statutory scheme which categorically bars the employee from
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withdrawing the option once exercised. The terms of the

statutory scheme will prevail over the general principles of
-contract. This distinction has been recognised by a series of

decisions of this Court. We may refer to a few of them.

: 11. In Union of India v: Gopal Chandra Misra , (1978) 2
i SCC 301 a Constitution Bench of this Court held : (SCCp.
" 317, para 50) .

-l

ro “50. It will bear repetition that the general
Ny ~° principle is that in the absence of a legal,
' contractual -or constitutional bar, a
b 'prospective’ resignation can be withdrawn at
arry time before it becomes effective, and it
becomes effective when it operates to
tetminate the employment or the office tenure
of the resignor. ...In the case of a government
servant/or functionary who'cann‘ot, under the
conditions of his service/or office, by his own
unilateral act of tendering resignation, give up :
his service/or office, normally, the tender of
- resignation becomes effective and his service/
" or office tenure terminated, when it is accepted
by the competent authority.”

(emphams supphed)

12. In Balram Gupta v. Union of Indza 1987 Supp SCC
228 this Court held that independent of any statutory rules,
an employee who gives notice of voluntary retirement to take
effect prospectively from a subsequent'date, is at liberty to -
withdraw his notice of voluntary retirement, any time before it
comes into effect. But this normal rule would not apply, where ‘
having regard to the statutory rules governing the matter, the
employee cannot withdraw except with the approval of an
authority. But such apprgval can not be the ipse dixit of the -
~ approving authority. He should act reasonably and rationally. -
He cannot keep the matter pending for unduly long time, nor
can he discriminate in dealing with applications of employees :
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similarly situated.” '

7. Thus, as per the said decision, the application for withdrawal of
resignation can be withdrawn before its acceptance. So far as opportunity of
hearing is concerned, the Apex Court in the case of 4shok Kumar Sonkar
(supra) has held that there cannot be any doubt whatsoever that the audi
alteram partem is one of the basic pillars of natural justice, which means no
one should be condemned unheard. However, whenever possible the principles
‘of natural justice should be followed. The said principle may not be applied in
a given case, unless a prejudice is shown. It is not necessary where it would.
be a futile exercise. A Court of law does not insist on compliance with useless

. formality. It will not issue any direction where the result would remain the -

.. same. Thus, in the present case, even though notice was issued by the

respondents to the petitioner, the result would remain the same. Thus, Idonot
find any reason to interfere in the said writ petition. Accordingly, the writ

petition is dismissed. So far as, recovery of salary from the petitioner is
concerned, as the petitioner has worked on the said post due to interim order
passed by this Court 02.02.2007, therefore, that amount cannot be recovered
from the petitioner. However, the petitioner would be entitled to get the retiral
dues as such of leave encashment gratuIty and GIS, etc. as on 12.07.2005.

. " Petition dtsmtssed

LL.R. [2017] M.P.,, 2142
, WRIT PETITION -
Before Mr. Justice Sanjay Yadav & Mr. Justice S.K. Awasthi
W.P. No. 8646/2013 (Gwalior) decxded on 10 August 2017

‘DINESH AGARWAL & ASSOCIATES (M/S) ‘ )...Petitioner
Vs.
PAWAN KUMAR JAIN & ors. ...Respondents

’ A. Income Tax (Cert:f' cate Proceedmgs) Rules, 1962, Rules.
60 61, 62 & 63 — Recovery of Decreetal Amount — Absolute Sale —
Mamtamabtlzty of Petition — Locus — Held — Rule 63(1) provides that
where no appllcatlon is made for setting aside the sale or where such
an application is made and is disallowed, the Tax Recovery Officer
shall, if full amount of purchase money has been paid, make an order
confirming the sale to be absolute—In the instant case, judgment debtor
has not filed any objection to set aside the sale, thus petitioner (auction
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purchaser) has a right_ accrued in his favour —Petitioner has the locus -
tt_)-_challenge the impugneda order —Petition maintainable. (Para19) ’

& Figmv (rreras HreaEar) (775, 1962, Fr99 60, 61, 62
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. ©B,  Recovery of Debts Due to Banks and Financial
Institutions Act (51 of 1993), Section 29 & 30 — Title of Auctioned ~
Property — Rights of Auction Purchaser and Judgment Debtor — Held
— Since the sale certificate was not issued by the authority, the said
auction sale was not absolute, no vested right accrued in favour of
petitioner and thus the borrower (Judgment Debtor) has the right to

_protect/defend its title over the mortgaged property subject to his paying .

the entire dues adjudged by Tribunal —Act of 1993 aims at recovery of

. dues and does not foreclose the rights of the borro_wér —Further held -

Even if the borrower, instead of taking recourse to stipulations under’
Rules of 1962, approaches the High Court, his right regarding the
mortgaged property would not be waived - Petition dismissed.
_ (Paras 22, 24, 26, 37 & 38)
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2015 (5) SCC 574, (2006) 2 SCC 385, (2008) 12 SCC 582, (2008)
9 8CC 299, (2014) 5 SCC 610, (2014) 6 SCC 397, (2008) 1 SCC 125,
(2000) 4 SCC 406, (2016) 3 SCC 762, (2015) 10 SCC 94, (2015) 14 SCC
316, (2013) 4 SCC 381, (2009) 8 SCC 646, (1989) 4 SCC 344, (1988) 3
SCC 298, (1995) 1 SCC 161. .

D.K. Agrawal, for the petitioner. '
K.N. Gupta with R.S. Dhakad, for the respondent No.1.
M.P. Agrawal, for the respondent No.2, '

ORDI;]R

_ The Order of the Court was - passed by :
SANJAY YADAv, J. :- Present petition is directed against the order dated
29.10.2013 passed by the Debts Recovery Appellate Tribunal, Allahabad
whereby the appeal directed against the order dated 08.03.2013 passed by
~ the Debts Recovery Tribunal has been'disposed of with certain directions.

2. ‘Relevant facts briefly are that resp ondent No.1 sole proprietor of M/s
Arpit Brothers availed cash credit facility from respondent No.2/Bank. As
respondent No.1 defaulted in repayment, proceedings were brought by
respondent No.2 for recovery of Rs.21,49,778.92 on 12.01.2005 before the
Debts Recovery Tribunal along with pendente lite and future interest @
15.50% per annum with quarterly rests. Respondent No.1 remained ex parte.
Consequently, ex parte judgment was passed on 08/11/2005 whereby
respondent No.l was directed to pay to respondent No.2 sum of
Rs.21,49,778.92 along with interest @ 12%, pendente.lite and future interest,
from 12/01/2005 and costs. Failing which it was ordered that the Bank shall
have the right to recover by sale of charge/hypothecated/mortgaged properties.
Since respondent No.1 failed to honour the judgment, respondent No.2 took
recourse to auction the property bearing land bearing Survey No.1541
admeasuring 0.531 and 5681 Sq. Ft. Built up area at ground floor with RCC
and built up area at ground floor with GI sheet roof 1500 Sq. Ft situated at
Ward No.13, oppesite old ice factory, Sironj Guna Road, District Vidisha on
14.12.2007 with an upset pfice Rs.25,00,000/- (Rupees Twenty Five Lacs).
The pétitioner participated in the auction held on 21.01.2008, as his price bid
of Rs.25,12,000/- was highest, he was declared the highest bidder. Petitioner
deposited earnest money Rs.2,50,000/- on 18.1.2008. Further deposited
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Rs.3,78,000/- on 21.01.2008 i.e. the date df acceptance of bid and remaining
amount was deposited on 28.01.2008. ’

3. However, before the issuance of sale certificate respondent No.1 filed
a Writ Petition bearing number 2868/2008 wherein on 12.03.2008, taking
note of the contentions that the order has been passed ex parte and that
application for recalling is pending and thé respondent judgment Debtor has
expressed the willingness to retain the property by depositing the entire amount
received in the auction held for the sale of property, further steps for
confirmation of sale and issuance of sale certificate in pursuanée to the auction
was stayed. Later on, in the same proceedings, i.e. in W.P.No.2868/2008
Jearned Single Judge recording the demeanor of the respondent No.l1
borrower/judgment Debtor, directed for his personal presenceas to why he
be not proceeded in contempt. The order records:

“Tn the present case, petitioner has given a written undertaking
before this Court that he shall deposit all the amounts due to
be paid to the respondent-Bank. The amount has not yet been
paid. This Court on 14.05.2008 recorded the statement of
the petitioner that he is willing to deposit the entire amount
due against him on or before the next date of hearing. The
case was fixed for 28.7.2008. The matter was taken up on .
30.07.2008. Again on behalf of the petitioner it was stated
that petitioner went to deposit the amount with the Bank but
the Bank has not accepted the same.

- Today, thie petitioner is present before this Court and

as against the total dues of Rs.51,50,000/- he is not even
~ willing to deposit a sum of Rs.40.00 Lac. On basis of the .

same, it is apparent that petitioner is prima facie guilty of
breach of the undertaking given by him in writing, and a
statement was also given before this Court that the entire
amount shall be deposited by the next date of hearing i.e.
28.07.2008 as per order of this Court dated 14.05.2008 and
thus he has made himself liable for contempt of this Court in '
view of the breach of the undertaking given before the Court.

At this qtagé, the petitioner has handed over the two
cheques of Rs.25.00 Lac and Rs.15.00 Lac dated 19.08.2008
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and 5.9.2008 respectively in the name of respondent No.1

- Bank to the learned counsel appearing for respondent No.1.”
4, This order was assailed in Writ Appeal N0.939/2008 which was
disposed of on 02.09.2008 in the following terms: . ) ) Y
 “Though the matter was listed as regards the maintainability of o

( theappeal without entering into the same we have thought it
apt to hear the learned counsel for the parties and accordingly,
we have heard Mr. RK. Verma, learned counsel for the
appellant and Mr. Rajesh Maindiratta, learned counsel for the
respondent No.1 the real contesting party.

Be it noted, under certain circumstances the appellant had
handed over the two cheques amounting to Rs.25 lacs and
Rs.15 lacs dated 19.08.2008 and 05.09.2008 respectively in
the name of respondent No.1 Bank. Number of submission
have been put forth by Mr. R.K. Verma but we do not enter
into the same. We have been apprised by Mr. Maindirattathat
the Cheque of Rs.25 lacs has been dishonored. However, Mr.
Maindiratta submits that Bank will not take any action if the
appellant deposits a sum of Rs.40 lacs by way 6f bank drafts,

Having heard learned counsel for the parties and
without entering into any kind of debate with regard to the
merits of the case and the contentions which have been raised
before us, we direct that the appellant shall present a bank
draft of Rs.25 lacs in the .respondent No.1, Bank by
17.09.2008 and further sum of Rs.7.5 lacs by 13.10.2008
positively failing which it will open to the Bank to take
appropriate steps against the petitionér. If the aforesaid
direction is complied with, we would request the learned Single

- judge to take up the writ petition and dispose of the same as
expeditiously as possible. We repeat at the cost of repetition
that we have made such a request regard being had to lis in
question. It needs no special emphasis to state that the
deposition of the amount in the bank is without prejudice fo
the contentions raised by either of the parties.

The writ appeal is disposed of accordingly. There shall

-
b’
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be no order as to costs

C C. as per rules in couirse of the day

.5. . RespondentNo.l who was reqmred ‘to deposit Rs.32,50,000/- (Rs 25

lacs by 17.09.2008 and Rs.7.5 lacs by 13.10.2008) in the account of M/s
Arpit Brothers, deposited Rs.15 Lacs in M/s Arpit Brothers' account and
Rs.10 Lacs in M/s Jain Brothers' account on 17:10.2008, as is evident from
the certificate issued by the Bank on 17.09.2008 (Annexure R/5). That on.

* 13.10.2008 respondent No.1 deposited Rs.2,50,000/- in the account of M/s

Jain Brothers-and Rs.5,00,000/- in the account of M/s Arpit Brothers. Thus,
instead of depositing Rs.32,50,000/- in the' account of M/s Arpit Brothers,
respondent No.1 deposited only Rs.20 lacs in the said account. It can be
argued that since the auction proceedings were in respect of two properties -
respectively mortgaged in the account of M/s Arpit Brothers and M/s Jain
Brothers and therefore respondent No.1 was justified in depositing the amount
in both the accounts, though may sound well but does not reason to logic as
the auction was only in respect of property: :which was mortgaged to secure
the cash credit limit in account of M/s Arpit! Brothers. The respondent No.1,
thus prima facre violated the direction i in ‘Writ Appeal No. 939/2008 Be-
that as it may. .

6. The Writ Petrtlon No. 2868/2008 was later on disposed of on 09/ 12/

2009 with the liberty to respondent No.1 to avail the remedy before the Debts
Recovery Tribunal. It was ordered that in case if the appeal is ﬁled within 30
days, the same was directed to be decided on merit.

7.  Pertinent it is to note at this juncture that the auctron proceedings
which were initiated to recover the decreetal-amount was as per second
schedule to the Income Tax Act 1961 and the Income-Tax (Certificate

"Proceedings) Rules 1962, made apphcable by virtue of Section 29 of the

Recovery of Debtss (sic:Debts). Due to Banks and Financial Institutions Act
1993. That Rule 60, 61, 62 and 63 of said second schedule provxdes that:

“60. Application to set aside sale of 1mmovable property on
. dep051t -(1) Where immovable property has been sold in
execution of a certificate, the defaulter, or any person whose
" interests are affected by the sale, may, atany time within thirty
days from the date of the sale, apply to the Tax Recovery
Officer to set aside the sale on h1s deposrtmg- : S

- i - !=
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(a) the amount specified in the proclamation of sale as
that for the recovery of which the sale was ordered,
with interest thereon at the rate of one and one-fourth

* per cent for every month or part of a month calculated
from the date of the proclamation of sale to the date
when the deposit is made; and

(mb) for payment to the purchaser, as p'énalty, a sum
equal to five per cent. of the purchase money, but not
less than one rupee.

(2) Where a person makes an application under rule 61 for
setting aside the sale of his immovable property, he shall not,
unless he withdraws that application, be entitled to make or
prosesyute an application under this rule,

61. Application to set aside sale of immovable property on
ground of non-service of notice or irregularity.- Where

‘immovable property has been sold in execution of a certificate,

such Income-tax officer as may be authorized by the Principal
Chief Chief Commissioner or Chief Commissioner or Principal
Commissioner or Commissioner in this behalf, the defaulter,
or any person whose interests are affected by the sale, may at
any time within thirty days from the date of the sale, apply to
the Tax Recovery Officer to set aside the sale of the immovable
property on the ground that notice was not served on the
defaulter to pay the arrears as required by this Schedule or on
the ground of a material irregularity in pubhshmg or conducting
the sale:

Provided that-

(a) no sale shall be set aside on any such ground unless the
Tax Recovery Officer is satisfied that

the applicant has sustained substantial i injury by reason of the
non-service or irregularity; and

(b) An application made by a defaulter under this rule shall be
disallowed unless the applicant deposit the amount recoverable
from him in execution of the certificate.
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62. Setting a51de sale where defaulter has no saleable interest.
-At any time within thirty days of the sale, the purchaser may
apply to the Tax Recovery Officer to set aside the sale onthe
ground that the default had no saleable interest inthe property
sold.

63. Confirmation of sale.-(l) where no application is made
for setting aside the sale under the foregoing rules or where
such an application is made and disallowed by the Tax
Recovery Officer, the Tax Recovery Officer shall (if the full
amount of the purchase-money has been paid) make an order
confirming the sale, and, thereupon, the sale shall become
absolute.

(2) Where such application is made and allowed, and where,
“in the case of an application made to set aside the sale on
deposit of the amourit and penalty and charges, the deposit is
made within thirty days from the date of the sale, the Tax
Recovery Officer shall make an order setting aside the sale:

Provided that no order shall be made unless notice of the
application has been given to the persons affected thereby.”

8. Furthermore in-case any orderis passed by the recovery officer on
the objections raised in respect of the auction proceedings, such order is
made appealable vide Section 30 of the Act of 1993. -

9. In the case at hand though the respondent of his own wanting sought
leave to avail the remedy of appeal under Section 30 of 1993 Act but there
was no cause because there was no order by the Recovery Officer under
Rule 61, 62 or 63 of Second Schedule since the petitioner had not raised any
objection before the Recovery Officer. This aspect led the Debts Recovery
Tribunal récord a finding in its order dated 08.03.2013 that the respondent
No.1.has not complied with Rule 61 of second schedule. Be it noted that the
Debts Recovery Tribunal was in seisin with the appeal after its remand from
the Debts Recovery Appellate Tribunal by its order dated 06.07.2012 to
decide the appeal on merit. The Debt Recovery Tribunal observed:

“As seen rightly contended by the Bank the appellant had not
deposited the amount 0f Rs.36,26,816/- along with interest at
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12% w.e.f. 12.01.05 as required under Rule-61 proviso (b) of
Income Tax Actand therefore, he is not entitled to challenge
the auction proceedings in this claim specxally when the 2nd
respondent had deposited the purchase price in Jan.08 and no
illegality is proved by the appellant. So also it is revealed that
ground raised in this appeal and the amount raised in the
W.P.2868/2008 are totally different which reveals an after
though on the part of the appellant for deliberately delaymg
the recovery proceedings seen conducted by the RO. The
decision in $.A.No.71/09 of this Tribunal is not applicable to
the case of the appellant because the facts is entirely different.
" In this case against the dues of Rs.36,26,816/- he iis intending
to settle for Rs.27.00 lacs since the property was sold for an
lesser amount. He could have easily participated in the bid
and purchased the property for Rs.27.00 lacs instead of doing
so he is now attempting to set aside the sale illegally without
complying Rule 61 of the Income Tax Rules which cannot be
permitted. The collusion between the Bank, RO and Advocate
Commissioner is not seen pleaded in the Writ Petition which
was lodged against the very same auction. On 04.09.12 an IA
was lodged for taking subsequent development on record and
producing some more documents. These pleadings do not form
part of the appeal as the same ought to have been incorporated
in the appeal by way of amendment. Therefore, these -
documents are not taken on record for the purpose of this
appeal. Moreover, the signature of the appellant on page 20, .
40 & 48 reveal that different signatures are being put by the -
appellant for his convenience as seen rightly submitted by
Respondent no.2 in its reply to the IA. When it is revealed
that no illegality as pleaded is seen proved against the recovery
proceedings, there is no scope for allowing the prayer of the
appellant in this appeal. Therefore, the appeal found to be
devoid of ments is dismissed with costs of Rs.25,000/- each
to the Respondents Bank.

10. Respondent No.1 challenged the order dated 08/03/2013 in appeal
which was dlSpOSGd ofon29.10.2013.in the followmg terms:
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“]. . The Bank shall be entitled to the amount of Rs.22.16
lacs in addition to the amount already paid by thé appellant in
full and final settlement of the claim.

2. . Since the auction purchaser has deposited the amount
on 21.01.2008 and 29.01.2008 and'the auction has not yet
been confirmed, theérefore, the auction purchaser shall be
entitled to the interest @ 12% per annum on the amount

- deposited with the Recovery Officer and the total amount to

which the auction purchaser is entitled to receive is
Rs.42,44,660/-. This amount includes the interest @ 12% per
annurh inclusive of deposit made by the auction purchaser.

R Since the amount dep osited by the aqction purchaser
'is lying with the Recovery Officer, therefore, whatever the
. amount with interest paid by the Recovery Officer on deposit

of the amount, the balance of the amount of interest to make it
Rs.42,44,660/- shall be paid by the appellant

"4, The appellant shall pay the aforesaid amount to the

Bank as well as to the Auction Purchaser through two demand
drafts before the Recovery Officer on or before 09.12.2013.
If the amount as such is not paid by the.appellant within the

~ period of 40 days from today as directed, then the Recovery

Officer shall be free'to issue the sale certificate in favour of

the auction purchaser and the appellant shall lose allrightsto

claimthe property '
5. The Recovery Officer shall retum thie amount to the

[
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auction purchaser within 10 days from today and shall also . . .

intimate the borrower with respect to the total amount paid to
the auction purchaser. On such intimation the difference amount
payable to the auction purchaser shall be paid by the borrower
within the stipulated period as stated herein above.

6.  TheBank hasfiled itscalculation sheet and on the basis

of the same, the Bank has to recover the total amount of

'Rs.22.16 lacs froni the borrower. The borrower is ready to
pay the said amount. The amount which has been arrived-at

by the Bank is in accordance with the Recovery Certificate,
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wherein the DRT has directed to pay ihe simple rate of interest

- @ 12% per annum and against the same the Bank has not
preferred any appeal to this Tribunal, therefore, the judgment -
passed by the DRT has attained the finality so far as not only
the rate of interest but also wherein the amount is also quantified,
The borrower is prepared to pay the full amount.

7. On payment of full amount as aforesaid, the Bank shall-
-release the title deed in favour of the appellant.”

11. Interestingly, there is no whisper in the appellate order as to whether

the order under challenge is modified or set aside. Be that as it may.

12, There are a few more developments which have taken place after
passing of the order by DRAT. Petitioner in compliance to said order deposited -
Rs.29,10,000/- by 06/12/2013, a certificate to said effect was issued by the

. Recovery Officer, Second, DRT. Though as per the petitioner the respondent

No.1 who was required to deposit as per direction by the Appellate Tribunal

- did not deposit the entire amount. It is urged that the fespondent was to deposit

Rs.22,16,000/- in favour of Bank and Rs. 1 7,32,660/- in favour of the auction
purchasee: total amount 0f Rs.39,48,660/-. The amount of Rs.17,32,660/- is
arrived at as per paragraph 3 of the judgment by the DRAT, It is urged that -
the respondent No.1 is still in default of Rs. 10, 3 8,660/-. This aspect will be
dwelt at later stage.

13.  Ttispertinentto noté that in the earlier round, this petition was dismissed
on 26.04.2016 on the ground that appeal before Debt Recovery Tribunal was
belatedly filed on 08/02/2010, instead of 08/01/2010 without an application
for condonation of delay. Consequently, the orders passed by DRT and DRAT
were quashed: The said order has been reversed in Civil Appeal
No.11730/2016 (Arising out of Special Leave Petition (Civil) No.24319/
2016 decided on 05/12/2016 whereby their Lordshlps were pleased to remit
the matter for adjudication on merit.

.14, The parties were heard at length. Issues which arise for consideration

are:

1. Whether the petitioner has any locus to challenge the
order passed by the Debt Recovery Appellate Tribunal?

2. Whether it can be said that the petitioner had acquired
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any right to protect the auction sale proceedings'7 '

3. Whether the respondent No. 1 had any right to questlon
the auction sale proceed1ngs‘7

4. Whether the decision by the Debt Rccovery Tribunal
would operate as a clog on the right of respondent No.1to
secure the property on payment of entire amount due and
recoverable at the stage of auction sale proceedings?

Issue No.1 and 2: As these issues compliment each other are taken up
together.

15.  Ttiscontended on behalf of respondent No.1 that the auction having
not culminated into a sale, as no sale certificate has been issued because of
stay of entire proceedings by order dated 12.03.2008 in Writ Petition
No0.2868/2008, there is no accrual-of right in favour of the petitioner who is
an alien to entire transaction between respondent No.1 and respondént No.2,
Bank, has no locus standi to question the order passed by the Appellate
Tribunal which has directed for restoration of mortgaged property in favour .
of the respondent No.1, its owner. It is urged that since the mortgage remains
with non-confirmation of sale, the petitioner has no legal right to enforce the
auction sale. The petitioner on his turn has refuted the contentions. It is urged
that there being the order for recovery of debt due with a further direction to
recover the same by auctioning the property mortgaged; and the creditor Bank
having exercised the option, the petitioner being the highest bidder and the
bid having been settled in his favour, in furtherance whereof the petitioner has
deposited the entire sale amount within the stipulated period which is being
duly acknowledged the Appellate Tribunal, the petitioner has the right to protect
the interest which has accrued in him. It is urged that the petitioner is, thus,
not an alien to the cause, which is the sale of property. It is also contended
that the respondent No.1 at nio point of time during auction proceedings raised
* any objection when the bid was finalized in favour of petitioner. On these
contentions, it is submitted on behalf of the petitioner that the objection as to
locus of the petitioner to.question the order by Appellate Tribunalis sans
merit. Petitioner has placed reliance onthe decision in “Sadashiv Prasad
" Singh v. Harendar Singh and others [(2015) 5 SCC-574]” wherein issue _
having close similarity to the question raised heréin as to accrual of interest of
the auction purchaser was under consideration. It-was held: )
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. “19. 1t is, therefore, apparent that the rights of an auction-

" purchaser in the property purchased by him cannot be

extinguished except in cases where the said purchase can be
assailed on grounds of fraud or collusion.”

. 16:  While fmldmg so following judicial precedence was ta-ken into
consideration; in “4shwin S. Mehta and another Vs. Custodzan and others
[(2006) 28CC 385]” it was held: :

- “70.Inthat view of the mgtter, evidently, creation of any third-
party interest is no longer in dispute nor the same is subjectto
any order of this Court. In any event, ordinarily, a bona fide
purchaser for value in an auiction-sale is treated differently than
a'decree-holder purchasing such properties. In the former
event, even if such a decree is set aside, the interest of the
bona fide purchaser in an auction-sale is saved, [See Nawab
Zain-ul-Abdin Khan v. Mohd. Asghar Ali Khan -(1887) 15
IA 12]. The said decision-has been affirmed by this Court in-

. Gutjoginder Singh v. Jaswant Kaur (Smt ) and Another [(1 994)
2 SCC 368].” ;

\

17.  In “Janatha Textiles and others Vs. Tax Recovery Oﬂ‘ icer and
another [(2008) 12 SCC 582]”, it was held: )

“18. Itis an established pnnc1ple of law that in a third party
~ auction purchaser's interest in the auctioned property continues
to be protected notwithstanding that the underlying decree is
subsequently set aside or otherwise. This principle has been
- stated and re-affirmed in a number of judicial pronouncements
by the Privy Council and this court. Relxance has been placed

_ onthefollowing decisions;’ ‘

(®  ThePrivy Councll in Nawab Zain-Ul-Abdin Khan v.

Muhammad Asghar Ali Khan & others (1887-88) 151A 12

for the first time crystallized the law on this point, wherem a
* three Judge Bench held as follows (IAp.16)

-. "A great dlstmcnon has been made between the case
of bonafide purchasers who are not partiesto a decree
" at a sale under execution and the decree-holders
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. themselves. In Bacon's Abridgment, it is laid down,
citing old authorities, that "If a man recovers damages,

and hath execution by fieri facias, and upon the fieri’

facias the sheriff sells to a stranger a term for years,
and after the judgment is reversed, the party shall be
restored only to the money for which the term was
sold, and not to the term itself, because the sheriff had
. sold it by the command of the writ of fieri facias.". So
in this case, those bona fide purchasers who were no
parties to the decree which was then valid and in force,
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had nothing to do further than to look to the decree -

and to the order of' sale.”

(i) In Janak Raj vs. Gurdial Singh & Another (1967) 2

' SCR 77, the Division Bench comprising Wanchoo, J. and

Mitter, J. held that in the facts of the said case the appellant
auction-purchaser was entitled to a confirmation of the sale

-notwithstanding the fact that after the holding of the sale, the

decree was set aside. It was observed: (AIR p.613, para 24)
"24, .....The policy of the Legislature seems to be that

unless a stranger auction-purchaser is protected -

against the vicissitudes of the fortunes of the siiit, sales
in execution would not attract customers and it would

" beto the detriment of the interest of the borrower and
the creditor alike if sales were allowed to be impugned
merely because the decree was ultimately set aside or
modified."

() InGurjoginder Singh v, Jaswant Kaur (Smt.) & Another -

(1994) 2 SCC 368, this court relying on the judgment rendered

by the Privy Council held that the status of a bona fide
purchaser in an auction sale in execution of a decree to which
he was not a party stood on a distinct and different footing
from that of a person who was inducted as a tenant by a
decree-holder-landlord. It was held as follows: (SCC p.370,
para 3) '

"3, ...A stranger auction purchaser does not derive his
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title from either the decree-holder or the judgment-
debtor and therefore restitution may not be granted °
against him but a tenant who obtains possession from
the decree-holder landlord cannot avail of the same
right as his possession as a tenant is derived from the
landlord."

(iv)  InPadanathil Rugmini Amma v. P. K. Abdulla (1996)
7 SCC 668, this court in para 11 observed as under: (SCC

p.672) '

“11. In the present case, as the ex parte decree was
set aside, the judgment-debtor was entitled to seck
restitution of the property which had been sold in court
auction in execution of the ¢éx parte decree. There is
- no doubt that when the decrecholder himself is the .
~ auction-purchaser in a court auction sale held in
execution of'a decree which is subsequently set aside,
restitution of the property can be ordered in favour of
the judgment-debtor. The decree-holder auction-
purchaser is bound to return the property. It is equally
well settled that if at a court auction sale in execution
of a decree, the properties are purchased by a bona
fide purchaser who is a stranger to the court
proceedings, the sale in his favour is protected and he
cannot be asked to restitute the property to the
judgment-debtor if the decree is set aside. The ratio
behind this distinction between a sale to a decree-
holder and a sale to a stranger is that the court, as a
matter of policy, will protect honest outsider purchasers
at sales held in the execution of its decrees, although
the sales may be subsequently set-aside, when such
purchasers are not parties to the suit. But for such
. protection, the properties which are sold in court
auctions would not fetch a proper price and the decreg-
holder himself would suffer. The same consideration
does not apply when the decree-holder is himself the
purchaser and the decree in hjs favour is set aside. He
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is a party to the litigation and is very much aware of
the vicissitudes of litigation and needs no protection.”

In Para 16, the court further elaborated the distinction between
- the decree-holder auction purchaser and a stranger who is a

bona fide purchaser in auction. Para 16 reads as under: (P.K.
Abdulla case, p.674)

"16. The distinction between a stranger who purchases
atan auction sale and an assignee from a decree-holder
purchaser at an auction sale is quite clear. Persons who

~ purchase at a court auction who are strangers to the .
decree are afforded protection by the court because
they are not in any way connected with the decree.
Unless they are assured of title; the court auction would

. not fetch a good price and would be detrimental to the
decree- holder. The policy, therefore, is to protect such
purchasers. This policy cannot extend to those
outsiders who do not purchase at a court auction. When
outsiders purchase from a decree-holder who is an
auction-purchaser clearly their title is dependent upon
the title of decree-holder auction- purchaser. Itis a
defeasible title liable to be defeated if the decree is set
aside. A person who takes an assignment of the
property from such a purchaser is expected to be aware
of the defeasibility of the title of his assignor. He has
not purchased the property through'the court at éll.
There is, therefore, no question of the court extending
any protection to him. The doctrine-of a bona fide
purchaser for value also cannot extend to such an .
outsider who derives his title through a decree-holder
auction-purchaser. He is aware or is expected to be -
aware of the nature of the title derived by his seller
who is a decree-holder auction- purchaser.”

(v) - InAshwinS. Mehta & Another v. Custodian & Others
(2006) 2 SCC 385, this court whilst relying upon the
aforementioned two judgments stated the principle in the
following words: (SCC p.407, para 70)
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"70. ....In any event, ordmanly, a bona fide purchaser
for value in an auction sale is treated differently than a
decree holder purchasing such properties. In the former
‘event, even if such a decree is set aside, the interest of
the bona fide purchaser in an auction sale is saved."

20.  Lawmakes a clear distinction between a stranger who
is a bona fide purchaser of the property at an auction sale and’
a decree holder purchaser at a court auction. The strangers to
the decree are afforded protection by the court because they

_ are not connected with the decree. Unless the protection is
extended to them the court sales would not fetch market value
or fair price of the property.”

18. In “Valji Khimji and Company Vs. Official Liquidator of Hindustan
Nitro Product (Gujarat) Limited and others [(2008) 9 SCC 299]”, it is
held:

“30. In the first case mentioned above i.c. where the auction is
not subject to confirmation by any authority, the auction is
complete on the fall of the hammer, and certain rights accrue in
favour of the auction purchaser. However, where thé auction -
is subject to subsequent confirmation by some authority (under
a statute or terms of the auction) the auction is not complete
and no rights accrue until the sale is confirmed by the said
authority. Once, however, the sale is confirmed by that
authority, certain rights accrue in favour of the auction purchaser,
and these rights cannot be extinguished except in exceptional
cases such as fraud.” '

19.  Inthepresent case, evidently, the proceedings for auction of property
in question is as-per Rule 60 of the Rules of 1962. Sub-Rule (1) of Rule 63 of
the Rules 1962 provides that where no.application is made for setting aside
the sale under the foregoing rules or where such an application is made and
disallowed by the Tax Recovery Officer, the Tax Recovery Officer shall if the
full amount of the purchase money has been paid make an order confirming
the sale, and, therefore, the sale shall become absolute. That no objection to
set aside the sale is shown to have been filed by the respondent No.1 and
except that there was an interim order passed on 12.03.2008 in
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W.P.2868/2008 which is much after the entire deposit made by the petitioner
on 28.01.2008, the petitioner, in our considered opinion, has an interest
accrued in his favour to protect the right under the auction in his favour to
protect the right-under the auction sale. The first and second question is thus
answered in favour of the petitioner. The petition is, thus, held maintainable at
the instance of auction-purchaser. These issues are answered in favour of the
petitioner. : :

_ Issues No.3 and 4:

20.  IssuesNo.3 and 4 are jointly taken up. Evidently, respondent no. 1
suffered an order of recovery in an original application preferred by the Bank

- respondent no.2 for recovery of dues in cash credit limit. The Tribunal has

passed an order for recovery of Rs.21,49,778.92 and the interest thereon @
12% per annum pendente lite and future w.e.f. 12.01.2005 and the cost
with a further direction that if the amount is not paid, the Bank would be at
liberty to recover the same through auction of mortgaged property. Admittedly,
the respondent No.1 did not challenge the order of recovery and has allowed
the same to attain finality. The question is whether with the attainment of finality -
of the recovery order, the respondent No.1 can be deprived to secure the
property without taking recourse to redeem by bringing-a suit for redemption.
The question is more pertinent in the backdrop of the fact that the sale has not
been made absolute under Rule 63(1) of the Rules of 1962.

21.  Itisurged on behalf of the petitioner that incumbent it was on the part
of the respondent No.1 to have raised objection against the auction sale -
proceedings. Having not objected to the proceedings, the respondent No. 1
borrower had waived his right to secure the property mortgaged. Reliance is
placed on the Rules viz. Rule. 61, 62 and 63 of the Rules 1962 and Section
29 of Act 1993 to substantiate the contention that they being mandatory in
nature cannot be surpassed. These submissions, as evident, are to meet the
course resorted by the respondent No.1 by filing Writ Petition 2868/2008
and depositing the dues as directed therein. -

22.  Itmust be remembered at this juncture that the Act of 1993 aims at
recovery of dues to the Bank and the object of the Act of 1993 is not to
declare that the order passed by it would tantamount to foreclose the right of
the borrower. Be it also noted that the petitioner had not perfected his right
over the suit property for want of an order from the Recovery Officer that the
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sale has become absolute under sub-rule (1) of Rule 63 of the Rules of 1962,

Though in earlier part of this judgment we have opined that an executable

right accrues in favour of the petitioner to protect the interest in property even
before sale has become absolute; however, since the sale has not attained the
‘stage of absoliiteness, the borrower has the right to protect its title over the-
mortgaged property, subject to his paying of the entire dues adjudged by the

Tribunal. No such provisions under the Act of 1993 have been commended at

that, with the order of recovery the borrower's right to retain the mortgaged

property is extinguished. On the contrary the scheme of Section 29 read with

the Rules of 1962, more particularly Rule 60, 61, 62 and 63 that the borrower:
has aright to defend the title over the mortgaged property even at the stage of
its sale by auction. Thus even if the adherence to the procedure prescribed in

these Rules are held to be mandatory as suggested on behaif of the petitioner,

they do not lead to conclusion as-to exclusion of the right of the owner of the

mortgag%d property to retain the same if he is willing and ready to pay of
entire dues. Petitioner has placed reliance on the decisions in Mathew Varghese

v. M. Amritha Kumar (2014) 5 SCC 610, Annapurna v. Mallikarjun (2014}

6 SCC 397, Sadashiv Prasad Singh v. Harendar Singh, (2015) 5 SCC

- 574, Transcore v. Union of India, (2008) 1 SCC 125, Allahabad Bank v.
Canara Bank, (2000) 4 SCC 406, Vishal N. Kaisaria Vs. Bank of India

and others (2016) 3 SCC 762, Vedica Procon (P) Ltd. v. Balleshwar Greens ~
(P) Ltd., (2015) 10 SCC 94, Embassy Hotels (P) Ltd. v. Gajaraj & Co.

(2015) 14 SCC 316 and Official Liquidator v. Allahabad Bahk, (2013) 4
SCC 381 to substantiate the contentions that the Rules of 1962 are imperative
and unless taken recourse to, the borrower's right to retain the property
extinguishes. :

23. The case of Mathew Varghese (supra) was in regard to the
interpretation of Section 13(8) of the SARFASI Act read with Rules 8 and 9
of the Security Interest (Enforcement) Rules, 2002, Sub-section (8) of Section .
13 envisages that if the dues of the secured creditor together with all costs,
charges and expenses incurred by him are tendered to the secured creditor at
any time before the date fixed for sale or transfer, the secured asset shall not

"be sold or transferred by the secured creditor, and no further step shall be
taken by him for transfer or sale of that secured asset. Paragraph 49 whereon
reliance is placed env1sages

“49, Reference to the above principles laid down in the various
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decisions also supports our conclusion that the application of
the SARFAESI Act will be'in addition to, in the present case
to Section 29 of the RDDB Act. Once we steer clear of the
said position without any hesitation, it can be held that whatever
stipulations contained in Section 29 as regards the application
of certain provisions of the Income Tax Act, 1961 in particular
Schedule II Part I Rule 15 of the Income Tax Act, 1961 for
effecting a sale or transfer would apply automatically. We have
already extracted Section 29 of the RDDB Act, .as well as
Schedule 2 Part I Rule 15 of the Income Tax Act, 1961.
Therefore, what is to be considered is as to what is the mode
prescribed under the above provisions, namely, Rule 15
prescribed under Schedule 2 Part I of the Income Tax Act,
1961.

However, in paragraph 50, it is held:

“50. Section 29 of the RDDB Act is an enabling provision
under which the Second and Third Schedules to the Income
Tax Act, 1961 (43 of 1961) and the Income Tax Rules, 1962
.can be applied as far as possible with necessary modifications
as if the provisions and the Rules are referable to the debt
due, instead of the income tax due. Therefore; fictionally, by
virtue of section 29 of the RDDB Act, the mode and method
by which a recovery of income tax can be resorted to under
the Second and Third Schedules to the Income Tax Act and
the Income Tax Rules, 1962 have to be followed. Therefore,
reading Section 37 of the SARFAESI Act and Section 29-of
the RDDB Act, the only aspect which has to be taken care of
is that while applying the procedure prescribed under Rule 15
of the Income Tax Rules, 1962 (Ed.: The reference is to Rule
15 of Schedule II Part I of the Income Tax Act, 1961.), no
conflict with reference to any of the provisions of the
SARFAESI Act, takes place.”

Furthermore afﬁrmmg the decision inRam Klshun V. State of U.P.
- [(2012) 11 8CC 511], itis held;

' " %43 The above principles laid down by thls Court also make 1t
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clear that though the recovery of public dues should be made
expeditiously, it should be in accordance with the procedure.
prescribed by law and that it should not frustrate a constitutional
right, as well as the human right of a person to hold a property
and that in the event of a fundamental procedural error occurred
in a sale, the same can be set aside.

Thus, unless the sale is conﬁrmed as absolute the borrower's right to
hold the property in question does not get extinguished. The procedure laid

" down in Section 29 of 1993 Act is held to be an enabling provision. Therefore,
even if the borrower has, instead of taking recourse to the stipulations contained
under Rules 61, 62 & 63 of the Rules of 1962, approaches the High Court
where instead of non-suiting him his interest in the mortgaged propertyis
protectéd subject to certain direction, the right to retain the mortgaged property

cannot be said to have been waived by the borrower.

25

-In Sadashiv Prasad Singh (supra), the Court was concerned with an
absolute right vesting in the auction purchaser, which is not the present case.

In this oontext it was observed:

22, Since it was nobody’s case that Sadashiv Prasad Sinha,

‘the highest bidder at the auction coriducted on 28-8-2008;

had purchased the property in question at a price lesser than
the then prevailing market price, there was no justification
whatsoever to set aside the auction-purchase made by him on

. account of escalation of prices thereafter. The High Court in

ignoring the vested right of the appellant in the property in -
question, after his auction bid was accepted and confirmed,
subjected him to grave injustice by depriving him to property

which he had genuinely and legitimately purchased at a public

auction. In our considered view, not only did the Division Bench
of the High Court in the matter ignore the sound, legal and
clear principles laid down by this Court in respect of a third-
party auction-purchaser, the High Court also clearly overlooked
the equitable rights vested in the auction-purchaser during the
pendency of a lis. The High Court also clearly overlooked the

" equitable rights vested in the auction-purchaser while dlsposmg

of the matter.
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23.  Atthetimeof hearing, we were thinking of remandmg
the matter to the Recovery Officer to investigate into the
objection of Harender Singh under Rule 11 of the Second
Schedule to the Income Tax Act, 1961. But considering the
delay such a remand may cause, we have ourselves examined
the objections of Harender Singh and re]ected the objections
for a variety of reasons:

23.1. Firstly, the contention raised at the hands of the
respondents before the High Court, that the facts narrated
.by Harender Singh [the appellant in Special Leave Petition
(C) No. 26550 of 2010] were a total sham, as he was
actually the brother of one of the judgment-debtors,
namely, Jagmohan Singh. And that Harender Singh had
created an unbelievable story with the connivance and help.
of his brother, so as to save the property in question. The
claim of Harender Singh in his objection petition was ‘based
on an unregistered agreement to sell dated 10-1-1991.
Not only that such an agreement to sell would not vest any
legal right in his favour, it is apparent that it may not bave
been difficult for him to have had the aforesaid agreement

to sell notarised in connivance with his brother, for the

purpose sought to be achieved.

23.2. Secondly, it is apparent from the factual position
depicted in the foregoing paragraphs that Harender Singh,
despite his having filed objections before the Recovery
Officer, had abandoned the contest raised by him by not
appearing’(and by not being represented) before the
Recovery Officer after 26-10-2005, whereas, the
Recovery Officer had passed the order of sale of the
property by way of public auction more than two years
thereafter, only.on 5-5-2008. Having abandoned his claim
before the Recovery Officer, it was not open to him to
have reagitated the same by filing a writ petition before
the High Court. *

23.3. Thirdly, a remedy of appeal was available to |

Harender Singh in respect of the order of the Recovery
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Officer assailed by him before the High Court under Section
30, which is being extracted herein to assail the order date
5-5-2008: ‘ '

“30. Appeal against the order of Recovery

Officer.—(1) Notwithstanding anything

contained in Section 29, any person aggrieved

by an order of the Recovery Officer made

under this Act may, within thirty days from the

date on which a copy of the order is issued to
- him, prefer an appeal to the Tribunal.

(2) On receipt of an appeal under sub-section
(1), the Tribunal may, after giving an opportunity
to the appellant to be heard, and after making
such inquiry as it deems fit, confirm, modify or
set aside the order made by the Recovery
Officer in exercise of his powers under Sections
25 to 28 (both inclusive).”

The High Court ought not to have interfered with in the matter
agitated by Harender Singh in exercise of its writ jurisdiction.
In fact, the learned Single Judge rightfully dismissed the writ
petition filed by Harender Singh.

23.4. Fourthly, Harender Singh could not be allowed to raise

a challenge to the public auction held on 28-8-2008 because
he had not raised any objection to the attachment of the
property in question or the proclamations and notices issued
in newspapers in connection with the auction thereof.

23.5-All these facts cumulatively lead to the conclusion that
after 26-10-2005, Harender Singh had lost all interest in the
property in question and had therefore, remained a silent
spectator to various orders which came to be passed from
time to time. He had, therefore, no equitable right in his favour

- to assail the auction-purchase made by Sadashiv Prasad Sinha -
on 28-8-2008.

23.6. Finally, the public auction under reference was held on
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28-8-2008. Thereafter the same was confirmed on 22-9-
2008. Possession of the property was handed over to the
auction-purchaser Sadashiv Prasad Sinha on 11-3-2009. The
_auction-purchaser initiated mutation proceedings in respect of
the property in question. Harender Singh did not raise any
objections in the said mutation proceedings. The said mutation
proceedings were also finalised in favour of Sadashiv Prasad
Sinha. Harender Singh approached the High Court through
CWIC No. 16485 of 2009 only on 27-11-2009. We are of
the view that the challenged raised by Harender Singh ought
_ to have been rejected on the grounds of delay and laches,
especially because third-party rights had emerged in the
meantime. More so, because the auction-purchaser was a bona
fide purchaser for consideration, having purchased the property
in furtherance of a duly publicised public auction, interference
by the High Court even on the ground of equity was clearly
uncalled for.” ‘

26.  The factnal scenario of the case at hand is, however, totally different.
'The title in the property is not transferred in favour of the petitioner because:
of the stay order as such rio absolute right accrued in favour of the petitioner.
Since there is no vested right in favour of the petitioner there was no merger
of mortgaged debt in the decreetal debt, as would create further right in the
petitioner to impede the borrower from retaining the property after paying the
. entire amount due. Thus, the decision in Sadashiv Prasad Singh (supra) is
_also of no assistance to the petitioner.

27.  InAnnapurna (supra), the issue was whether the High Court could
have ignored the settled law that under Article 127 of the Limitation Act,
1963 and application to set aside a sale under Order XXI Rule 89 CPS has
. to be filed within 60 days from the date of sale and the same is the period for
making the required deposit, is also of not much help to the petitioner in present
fact situation.

28.  Reliance is also placed on the decision in Transcore v. Union of India
(supra), wherein it is held: '

«18. On analysing the above provisions of the DRT Act, we
find that the said Act is a complete code by itself as far as
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recovery of debt is concerned. It provides for various modes
of recovery. It incorporates even the provisions of the Second
and Third Schedules to the Income Tax Act, 1961. Therefore,
‘the debt due under the recovery certificate can be recovered
in various ways. The remedies mentioned therein are
complementary to each othef. The DRT Act provides for
‘adjudication. It provides for adjudication of disputes as far as
the debt due is concerned. It covers secured as well as
‘unsecured debts. However, it does not rule out applicability of
the provisions of the TP Act, in particular Sections 69 and 69-
A of'that Act. Further, in cases where the debt is secured by
pledge of shares or immovable properties, with thie passage of
time and delay in the DRT proceedings, the value of the pledged
assets or mortgaged properties invariably falls. On account of
inflation, value of the assets-in the hands of the bank/FI
invariably depletes which, in turn, leads to asset-liability
mismatch. These contingéncies are not taken care of by the
DRT Act and, therefore, Parliament had to enact the NPA
Act, 2002,

22, Section 13 falls in Chapter IIl which deals with enforcement
of security interest. It begins with a non obstante clause. It
states inter alia that notw1thstand1ng anything contained in
Section 69 or Section 69-A of the TP Act, any security interest
created in favour of any secured creditor may be enforced,
without the court’s intervention, by such creditor in accordance
w1th the provisions of this Act. When weé refer to the word

“court”, it includes DRT. We quote hereinbelow sub-section
(2) of Sectlon 13 of the NPA Act:

13. Enforcement of security interest.—

1 ) * Tk *

(2) Where any borrower, who is under a liability toa .
secured creditor under a security agreement, makes
any default in repayment of secured debt or any

instalment thereof, and his account in respect of such
- debt is classified by the secured creditor as non-
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29.

performing asset, then, the secured creditor may
require the borrower by notice in writing to discharge

2167

in full his liabilities to the secured creditor within sixty,

days from the date of notice failing which the secured
creditor shall be entitled to exercise all or any of the
rights under sub-section (4).”

Furthermore, in the case of Allahabad Bank (supra), it is held.:

«33, Even inregard to “execution”, the jurisdiction of the
Recovery Officer is exclusive. Now a procedure has been laid
down in the Act for recovery of the debt as per the certificate
issued by the Tribunal and this procedure is contained in
Chapter V of the Act and is covered by Sections 25 to 30. It
is not the intendment of the Act that while the basic liability of
the defendant is to be decided by the Tribunal under Section
17, the banks/financial institutions should go-to the civil court
or the Company Court or some other authority outside the
Act for the actual realisation of the amount. The certificate
granted under Section 19(22) has, in our opinion, to be
executed only by the Recovery Officer. No dual jurisdictions
at different stages are contemplated. Further, Section 34 of
the Act gives overriding effect to the provisions of the RDB
Act. That section reads as follows:

“34. (1) Act to have overriding effect. ——(1) Save

as provided under sub-section (2), the provisions of

this Act shall have effect notwithstanding anything

inconsistent therewith contained in any other law for

the time being in force or in any instrument having effect
_ by virtue of any law other than this Act.

(2) The provisions of this Act or the rules made
* thereunder shall be in addition to, and not in derogation
of, the Industrial Finance Corporation Act, 1948 (15
of 1948), the State Financial Corporations Act, 1951
(63 of 1951), the Unit Trust of India Act; 1963 (52 of
1963), the Industrial Reconstruction Bank of India Act,
1984 (62 of 1984) and the Sick Industrial Companies

- -
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30.

(Special Provisions) Act, 1985 (1 of 1986).”

The provisions of Section 34(1) clearly state that the RDB Act
overrides other laws to the extent of “inconsistency”. In our
opinion, the prescription of an exclusive Tribunal both for
adjudication and execution is a procedure clearly
inconsistent with realisation of-these debts in any other
manner.”

The question is whether Section 60 of the Transfer of Property Act
will have any bearing in the matter as would attract the principle of law laid
down in Transcore (supra) and Allahabad Bank (supra). Section 60 of

Transfer of Property Act provides:

“60. Right of mortgagor to redeem.—At any time after the
principal money has become 1[due], the mortgagor has a right,.
on payment or tender, at a proper time and place, of the
mortgage-money, to require the mortgagee (a) to deliver 2[to
the mortgagor the mortgage-deed and all documents relating
to the mortgaged property which are in the possession or power
of the mortgagee], (b) where the mortgagee is in possession
of the mortgaged property, to deliver possession thereof to
the mortgagor, and (c) at the cost of the mortgagor either to
re-transfer the mortgaged property to him or to such third
person as he may direct, or to execute and (where the
mortgage has been effected by a registered instrument) to have
registered an acknowledgment in writing that any right in
derogation of his interest transferred to the mortgagee has been
extinguished:

Provided that the right conferred by this section has not been
extinguished by act of the parties or by 3[decree] of a Court.

The right conferred by this section is called aright to redeem
and a suit to enforce it is called a suit for redemptior '

'Nothing in this section shall be deemed to render invalid any

provision to the effect that, if the time fixed for payment of the
principal money has been allowed to pass or no such time has

been fixed, the mortgagee shall be entitled to reasonable notice

LL.R.[2017]M.P.
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before payment or tender of such money.

Redemptmn.of portion of mortgaged property.—Nothing
in this section shall entitle a person interested in a share only
of the mortgaged property to redeem his own share only, on
payment of a proportionate part of the amount remaining due
on the mortgage, except 4{only] where a mortgages, or, if
there are more mortgagees than one, all such mortgagees, has
or have acquired, in whole or in part, the share of a mortgager.

31.  In “Embassy Hotels (P) Ltd. v. Gajaraj & Co. [(2015) 14 SCC
316]",itis held: ’

“16. Section 60 of the Transfer of Property Act protects the
right of redemption available to a mortgagor by providing that
the mortgagor can exercise such aright by paying the mortgaged
money at any time after the principal money has become due.
But the proviso clarifies that the right conferred by that section
is available only if it has not been extinguished by act of the
parties or by decree of the court. The act of the parties would
cover act of the mortgagor and the mortgagee, if they are unable.
t6 settle the dispute drising out of money claim covered by the
mortgage and by their action, allow the mortgaged property
to be sold through auction in favour of a third party. Hence, it
is not possible to accept the case of the plaintiff-respondent
that in spite of sale of the suit property becoming final through
court auction, for the purpose of grant of specific relief to the
plaintiffin the present suit, the first defendant would be deemed

 to still retain the right to redeem the mortgage and transfer the
suit property to the plaintiff regardless of the right, title and -
possession already legally vested in the auction-purchaser the
appellant.” -

32.  Firstofall itis to be seen as to whether Section 60 is attracted in the -
case at hand wherein the order of recovery precedes the sale of property to
recover the money due. In this context reference can be had of the decision in
“Nahar Industrial Enterprises Ltd. v. Hong Kong and Shanghai Banking
Corpn., Reported in [(2009) 8 SCC 646]” wherein it is held:

«85. If the Tribunal was to be treated to be a civil court, the
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debtor or even a third party must have an independent right to .
‘approach it without having to wait for the bank or financial -

_ institution to approach it first. The continuance of its
counterclaim is entirely dependent on the continuance of the
applications filed by the bank. Before it no declaratory relief

+ can be sought for by the debtor. It is true that claim for damages
would be maintainable but the same have been provided by
way of extending the right of counterclaim.

86. The Debts Recovery Tribunal cannot pass a decree. It can
issue only recovery certificates, [See Sections 19(2) and
19(22) of the Act.] The power of the Tribunal to grant interim
order is attenuated with circumspection. [See Dataware Design -
Labs.(P) Ltd. v. SBI - (2005) 127 Comp Cas 176 (Ker)
Comp Cas at p. 184.] Concededly in the proceeding before
the Debts Recovery Tribunal detailed examination, cross-
examinations, provisions of the Evidence Actas also application
of other provisions of the Code of Civil Procedure like
interrogatories, discoveries of documents and admission need
not be gone into. Taking recourse to such proceedings would
be an exception, Entire focus of the proceedings before the
Debts Recovery Tribunal centres round the legal]y recoverable
dues of the bank.

92.-We have held that the Tn'bunals are neither civil courts nor
courts subordinate to the High Court. The High Court ordinarily

- can be approached in exercise of its writ jurisdiction under
Article 226 or its jurisdiction under Article 227 of the
Constitution of India. The High Court exercises such
jurisdiction not only over the courts but also over the Tribunals. -
The Appellate Tribunals have been constituted for determining
the appeals from judgments and orders of the Tribunal.

33.  That sub-section (1) of Sccnon 34 0f 1993 Act mandates that the Act

of 1993 overrides other laws to the extent of “inconsistency””. However, no

provision in the Act of 1993 or any rule made thereunder is commended at

which may be “inconsistent” with Section 60 of the Transfer of Property Act

particularly proviso thereto. Consequently, no provision in the Act of 1993 .
can be read in derogation of the said Sectmn 60.

RS
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In “Maganlal-Vs. M/s Jaiswal Indusmes, Neemach and athers

[(1989) 4 SCC 344]", it s held:

%13, It was further held that in a suit for redemption of a -

mortgage.other than a mortgage by conditional sale or an
anomalous mortgage, the mortgagor has a right of redemption
even after the sale has taken place pursuant to the final decree,
but before the confirmation of such sale. In view of these
provisions the question of merger of mortage-debt in the

‘decretal-debt does not arise at all. L

*14. In'this view of the matter we are of the lopi'nion that in case

the provisions of Order 34 Rule 5 of the Code are held to be

.applicable to‘the facts of the instant case appropriate relief

can be granted thereunder as the order of confirmation ofthe
sale passed by the High Court in favour.of the first purchaser
has not becorne absolute due to the pendency of these appeals

against that order nor has the nght of redempnon of Maganlal -
- yetextinguished.

21. In this connection, it is relevant to note that in nelther of
the two casés namely, Gujarat State Financial Corporation
and M/s Everest India Corporation, (supra) Sub- section (8)

of the Section 32 of the Act came up for cons1derat10n Section .
46-B of the Act reads as hereunder:

N7

"46B. The provisions of this Act and of any rules or '
orders madé- thereunder shall” have effect

- notwithstanding -anything inconsistent therewith
contained in any other law for the time being in force
or in the memorandum or articles of association of an

industrial concern or in any other instrument having - -

effect by virtue of anyJaw other than this Act, but save

- as aforesaid, the provisions of this Act shall bein - -

1 addition to, and not in derogation of, any other law for
the time being applicable to an industrial concern."

22. No provision in the Act or any Rule or Order made :
thereunder has been brought to our notice stating that the effect

- . of any action taken thereunder including the passing or orders’

FTa
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of attachment and sale under Sections 31 and 32 thereof, is to
extinguish the right of redemption. In other words, there is
nothing in the Act or in any Rule or Order made thereunder
-which may be inconsistent with Section 60 of the Transfer of
Property Act particularly the proviso there- to. Consequently
no provision in the Act can be read "in derogatioh” of the said
Section 60.” - ’

3. In “Mhadagonda Ramgonda Patil and others V. Shripal Balwant
Rainade and others [(1988) 3 SCC 298]”, it is observed that...... “in a final
decree in a suit for foreclosure, on the failure of the defendant to pay all
amounts due, the extinguishment of the right of redemption has to be specifically
declared. Again, in a final decree in a suit for redemption of mortgage by

conditional sale or for redemption of.an anomalous mortgage, the'

extinguishment of the right of redemnption has to be specifically declared, as

provided in clause (a) of sub-rule (3) of Rule 8 of Order XXXIV of the Code °

of Civil Procedure. These are the two circumstances-(1) a final decree in a
suit for foreclosure under Order XXXIV, Rule 3(2); and (2) a final decree in
a suit for redemption under Order XXXIV, Rule 8(3)(a) of the Code of Civil
Procedure-when the right of redemption is extinguished,”

36. In “New Kenilworth Hotels (P) Ltd. v. Ashoka Industrics Led
[(1995) 1 SCC 16177, it is held:- *

“4. Itis also equally settled law that in the suit for redemption
unless it is a conditional sale or anomalous mortgage so long
as the sale is not confirmed, the debtor has a right to deposit
the entire sale money including the sale expenses and poundage
fee and the court is underthe statutory duty to accept the
payment and direct redemption of the mortgage. In the light of
‘the.above law, it is not open to the appellant to contend that
" under the proviso to Section 60 of the T.P. Act, the
Corporation has acted in derogation of its right as a mortgagee
but acted as an owner under Section 29 of the Act. As stated
carlier, the limited right given to the Corporation under Section
29 is to act as an owner to bring the properties of the defaulter
to sale and not in derogation of the right under Section 60.
The fiction of law under Section 29 does not have the effect of
wiping out the statutory ri ght of redemption under Section 60

Lo
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-

" “of the T.P. Act. '-_f'he'refOre, the-right of the ﬁloﬂgagee still.’
“ subsists and that thereby the mortgagor isentitledto exercise -
'.thenght unider Section 60 of the T.P. Act.” ' '

37. . Inview. whereof the issues. NoJ3 and 4-are to be answered in favour

- of the borrower respondent No. 1. That, it was within hisri ight to sécure the
- mortgaged property even without bringing a suit for redemptlon subject to

payment of entire dues of the Bank.

. 38. - Sincerespondent No.1 has alrcady dcp051ted Rs.20Lacs (Rs 15 Lacs

on 17.10.2008) + 5 Lacs on 13.10.2008) and Rs.29,10,000/--by 06/12/
2013. Thus, total amount of Rs.49,10,000/- Lacs having been deposited, the
settlement arrived at by the Debt Recovery Appellate Tribunal cannot be found

. fault with. The petitioner is at llberty to recover Rs.42,44,660/- from

respondent No.2 Bank.

39.  As we are not mclmed to 1nterfere with the order passed by the DRAT,

petmon falls and is dlsmlssed Thete shall be no costs.

2 o ) Petition dismissed.

- LL.R.[2017) M.P., 2173 '
" WRIT PETITION

Before Mr. Justice S.K. Gangele

W.P. No. 16805/2015 (Jabalpur) decided on 24 August 2017

ASHOK SHARMA(Dr) | o R -+ " .etitioner
STATE OF M.P. &‘ors R o Respondents

L]

A. Serv:ce Law'— sztl Serwces (Classy" catwn, Control and
Appeal) Rules, M.P. 1966, Rule 15(2) — Disagreement. with Inquiry

" Authority — Procedure — Dlsmlssal from Service and Recovery - Tender/ .

Contract regarding Deendayal Mobile Health Unit was floated whereby

_ the same was awarded to a party which was later terminated:— Party .

challenged the termination of contract in an earlier writ petition whereby
the same was allowed and this Court quashed the termination of contract

. - Subsequently, regarding alleged ﬁnanclal m'egularmw, petitioner, undéer

" disciplinary proceedings was pumshed with dismissal of service and order

of recovery was passed against him — Challenge to — Held - Inqulry
Commissioner exonerated petitioner from the charges —Even matter was
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referred to Lokayukta whereby they did not find any irregularity and closed
the inquiry - Petitioner was proceeded ex-parfe and punishmentwas imposed
—Decision of Disciplinary Authority is contrary to decision taken by Division
Bench of this Court—Impugned order of dismissal of service and order of
recovery quashed - Petitioner directed to be reinstated with backwages
— Petition allowed. o (Paras 14, 15, 26 & 27)
7 &F Ry — Rif dar (affevr, A aiv afer) s,
771966, A% 15(2) — wirg wifent & ey — yidar — gar @
. ¥7ghT v age — deara starda weed gfe @ waa ¥ fifier /wfieg
mﬁﬁmﬁmﬁwumaﬁnmﬁmw,m#m
e fear T < wmeR F qdeR Re amfuw F Wi @ wiea 6t
At & R 9w @ AR fear et T wmaTew 4 GReT @
v 1 afrEfsa frr - aegear, o 9, afrele frady
- affast @ W9 ¥ aqamete s @ sefe e gesgd
W <R=a foar a1 Ak swe e aEh &1 adw wke fear @ — 5t
Ak — afifeiRa — ora srge 3 anh St aRtet @ Rga e R
- ¥8 9% & amer e W e B e st i
Ifrafiaar = arft otz ST 9% 9 - A w® @ vy FEfad @ e
oft atv zvs AfmifE frar Tar o7 — srEaReE SRmT B Pefa, w9
e B E@'s i g1 il ™ ffy @ faeda @ — dar @ gef
o1 JERE ARY v TN BT aRw afrEla ~ B Aed daa B
o aeTe 53 WM @ fav PR e - o der

B.  Constitution — Article 311(2) - Held — Apex Court held, _
that if disciplinary authority disagrees with findings of inquiry authority
then it has to issue a show cause notice to delinquent employee -
mentioning the grounds of disagreement — In the instant case, no show
cause notice was issued to petitioner at the time when department/
disciplinary authority disagreed with findings of Inquiry Officer and
subsequently issued show cause notice regarding why he should not be -
punished with dismissal of service and recovery of amount — Procedure
adopted by disciplinary authority is contrary to law and violative of
Article 311(2) of Constitution. - (Para 18 & 26): -

‘ & gRErT - gt 311(2) — affreiRe — walfwa ~mrey
F afifeifa fear 7% afy s yRen 3 frest @ w1 aqmafys
mmméaﬁaﬁmﬁaﬁmﬂaﬁ,m%m‘
sfiefad 7vd gT PROT qwia Afew W B whar @ — adAnT ey
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-'# el B 99 WG H1g eNor garat Afew o A fear war our 99

fasmr / peafe Nkter, sTaeal At @ freul | swe gan
o o yeamadf WY | g9 Wi ¥ IR gwa aifew o e

o1 foFaf T 99 a1 ¥ Te=fa @ shed fear Sg @ W@ a9l Wg

—mm%mhﬂgmmnﬁmﬁuﬁmﬁﬁr$ﬁwﬂam-
wﬁm:ﬁﬁ?ﬁa 311(2) @& JeAET A 21

C. Practice - Principle of Law — Held — The prmclple of
Iaw ig that High Court can interfere in disciplinary matter if finding
recorded by disciplinary authority are perverse or its a case of no
evidence or there is violation of natural justice or rule. (Para 25)

T agly — Ry 71 Rrgra — aftfaiRa — faftr @1 fRaia @
fr Sea Ty FITAlTE AT f sy $R g@ar € Ay et
gitre™ g afifeifa frad fagdew @ a1 a5 1o ey fag= gavor
2 o1 Aufifs =g auar e &1 SeEuq gan 2|

Cases referred :

AIR 1964 SC 72, AIR 1987 SC 1554, AIR 1992 SC 1439, AIR
1999 SC 3734, AIR 2003 SC 1843, 2013 (2) MPLJ 232, (2016) 14 SCC
1, (1997) 3 SCC 72, (1999) 5'SCC 762, (2009) 3.SCC 310, (1998) 3"
SCC 385,201 (4) MPLI 477, 1999 SCC (L&S) 620, (2017) 2 SCC 308,
AIR 1963 SC 1612.

Rajendra Tiwari éassisteq by Sobhitaditya, for the petitioner.
; R.N. Singh assisted by B.D. Singh, G.A. for the responderits/State.

ORDER

S.K. GANGELE, J. :- Petitioner has filed this petition against the order
of disciplinary authority dated 22.11.2014 (Annexure-P/25), by which a
punishment of dismissal from service is imposed against the petitioner. The
disciplinary authority further ordered that an amount of Rs.8,58,42,035/- (Eight
crore, fifty eight, lakh forty two thousand thirty five) be also recovered from
the petitioner. The petitioner also challenged the order of appellate authority
dated 24.08.2015 (Annexure-P/29), by which the appeal of the petitioner

* has been dismissed. The petitioner further prayed a relief that he be reinstated -

in service withall consequential benefits.

2. _At the relevant time, the petitioner was working as Dn'ector Heath

-
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(sic:Health) Services. Respondent No. 1-Principal Secretary, Department of
Public Health and Family Welfare invited tenders for award of contract of
Deendayal Mobile Health Unit for different districts including Dhar, Badwani
and Betul. M/s Jagran Solutions Ltd. submitted its tender. The petitioner was
a Member being Director, Health Services/Chairman of the Committee
considered the tenders including other Members namely Mr. Hafizurrehman,
Mr. Prakash Jangade, Mr. A.N. Mittal and Mr. LB, Asthana. The Committee
approved the tender of Jagran Solutions, New Delhi for 11 blocks. On the
recommendation of the Committee, Deputy Director, Additional Director and
Commissioner Health Services approved recommendation and submitted
comments to the Principal Secretary and the Hon'ble Minister for approval.
Principal Secretary remanded the matter to the Commissioner, Health Services,
who had again submitted his noting and forwarded the same to the Principal
Secretary. The Principal Secretary forwarded the same to the Hon'ble Minister.
The Hon'ble Minister sought some additional information and the Principal
Secretary forwarded the same to the Commissioner, Health Services. The
Commissioner, Health Services forwarded the same to the Deputy Director
and, thereafter, again the matter was referred to the different Committees and
thereafter, the Hon'ble Minister approved the tender.

3. State of Madhya Pradesh constituted a State Level Negotiations
Committee for award of contract on the basis of tenders. The Committee had
following persons: (1) Smt. Alka Upadhyay, Commissioner Health Services;
(2) Dr. K.K. Shukla, Director Public Health; (3) Dr. Rajeev Shrivastava,
Deputy Director, Deendayal Mobile Hospital and (4) Shri Omprakash Panthi,
Account Officer. The Negotiation Committee after negotiating with M/s Jagran
Solutions awarded the contract and Mr. Rajesh Rajoura, Commissioner Health
Services issued work orders in favour of M/s Jagran Solutions on 31.05.2007,
05.07.2007, 14.09.2007 and 18.09.2007.

4, The contract awarded to the petitioner was canceled. The petitioner
-challenged the cancellation of the contract and one M/s KGN Welfare Society,
Betul challenged the orders of award of contract in favour of the petitioner of
districts Betul, Badwani and Dhar before the High Court in separate writ
petitions. The aforesaid petition were registered as W.P. No.8163/2008 (KGN
Welafare Society, Betul vs The State of Madhya Pradesh and others) and
W.P. No.364/2009 (Jagran Solutions vs State of Madhya Pradesh and others).
The High Court dismissed the writ petition filed by M/s KGN Welfare Society,

Fl)
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Betul and allowed the writ petition filed by the petitioner (Jagran Solutions)
with following observations: )

“6.  Inthe present case, the orders of running of mobile
health units by Jagran Solutions have been cancelled only
on the ground that the said firm was not fulfilling the
requisite terms of NIT. It has been demonstrated before us
that the petitioner, Jagran Solutions, was affiliated with
the Jagran Prakashan Ltd. and it was having the requisite
qualification and contract was for a period of three years
and the period is going to be over shortly. It is also evident
that prior to the issuance of the communication dated
. 07.01.2009 the contract was already entered into between
the petitioner, Jagran Solutions and the State'machinery
and the contract was never terminated. Be that as it may,
since there was a substantial compliance of the tender
conditions, the facts and circumstances of the case do not
warrant any interference as to the fulfillment of eligibility
criteria or the allegations made against the petitioner,
Jagran Solutions. - '

7. In view of the aforesaid, we are only inclined to
observe that since the period of contract granted in favour
of petitioner, Jagran Solutions is going to be over shortly
it would be in the fitness of things that the present contract
continues for its remaining period. Accordingly, the
impugned communication dated 07.01.2009 deserves to
be and is hereby quashed. However, in case any fresh
tenders are invited for the purpose, the eligibility of the
petitioner, Jagran Solutions shall be considered in the light
of the conditions enumerated in the tender notice. In the
result, the present petitions stand disposed of. There shall
be not order as to costs.” :

5. Subsequently, the petitioner was subjected toa departmental inquiry
alleging that he had committed illegalities and awarded the contract to M/s
Jagran Solutions and a loss was caused to the Government. A charge-sheet
was issued to the petitioner and following charges were leveled against him:
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1. That, tenders dated 26.04.2007 were invited for
completion of its scheme named as Deendayal Mobile
Hospital for.the years 2007-08. At that time, the petitioner
was working as Director, Health Services, Bhopal and he
was Chairman of the State Level Committee to consider
the tenders. The petitioner recommended Jor award. of
contract in favour of M/s Jagran Solutions in the meeting
* of the Committee held on 12.07.2007 against the rules of
the contract for 14 blocks. The petitioner submitted wrong
information to the higher officials in the aforesaid matter,

2. The meeting of the Committee was held on
22.09.2008. In the aforesaid meeting one of the Member
Mr. N.X. Joshi, Director Public Health Services has
submitted his noting that M/s Jagran Solutions is not a
recognized society and procedure adopted to award the
contract in favour of the aforesaid institution is Jaulty. The
petitioner overlooked the aforesaid noting and
recommended that the work be awarded to Ms Jagran
Solutions, which was contrary to law. Hence, the Dpetitioner
doubtfully benefited M/s Jagran Solutions and violated the
rules and procedure of tender and also misrepresented the
facts to higher authorities.

Hence, integrity of the petitioner was doubtful and
the petitioner committed misconduct in accordance with
sub-rule 3 and 2 of Service Rules, 1965 and he was
subjected to a disciplinary inquiry.”

6. The petitionerin his reply to show cause notice denied the allegations.
The reply was not found sétisfactory. and the matter was referred for
departmental inquiry to Inquiry Commissioner. The ‘post of Inquiry
Commissioner was held by a Senior District and Sessions Judge. The Inquiry
Commissioner vide inquiry report dated 10.06.2013 found the charges not
proved and exonerated the petitioner from both the charges. The disciplinary
authority, Department of Publi¢ Health and Family Welfare did not agree with
the inquiry report and held that after perusal of the record both the charges
. are found proved. Hence, the punishment of dismissal from services including
recovery of an amount of Rs.8,58,42,035/- could be imposed against the
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petitioner. Consequently, the disciplinary authority issued a show cause notice
dated 07.02.2014 to the petitioner that why the punishment of dismissal from
service and recovery of amount of Rs.8,58,42,035/- be not imposed against
- the petitioner. The petitioner submitted his reply to the show cause notice on
24.02.2014. The petitioner pleaded in the reply that earlier, issue of award of
contract to M/s Jagran Solutions was raised before the High Court in a writ
petition and the High Court dismissed the writ petition by holding that the
award of contract was proper. The Inquiry Commissioner, who was Senior
District and Sessions Judges of the High Court did not found both the charges
~ proved against the petitioner. The disciplinary authority did not assign any
reason that why the decision of the inquiry authority is contrary to law and
what is the evidence on which the disciplinary authority reached on the
conclusion that the charges leveled against the petitioner are found proved.
The petitioner prayed for a relief that the show cause notice be canceled and
the order of Inquiry Commissioner be upheld.

7. The matter was referred by the Government to Public Service
Commission for its approval in regard to imposition of punishment. The Public
Service Commission opined that a proper procedure was not adopted inissuing
the show cause notice to the petitioner in regard to imposition of punishment
and the recovery of the amount. The disciplinary authority had found the charges
proved against the petitioner contrary to the decision of Inquiry Commissioner,
however, show cause notice was not issued to the petitioner communicating
‘the reasons that why the disciplinary authority did not agree with the findings
of the Inquiry Commissioner. It was obligatory on the part of the disciplinary
authority to issue a show cause notice to the petitioner mentioning the reasons
that why it had disagreed with the findings of the Inquiry Officer.

8. On the basis of aforesaid opinion of the Public Service Commission,
another show cause notice was issued to the petitioner on 12.06.2014. It is
mentioned in the show cause notice that the Inquiry Commissioner submitted
its report and the Department examined the report of the Inquiry Commissionier
and had come to the conclusion that the petitioner is guilty for serious financial
. irregularities. The reasons assigned in the show cause notice in holding the
petitioner responsible for serious financial irregularities, as mentioned in the
show cause notice, are that in the earlier ﬁroceedings it was mentioned that
the meeting of the Committee was held on 12.07.2007, however, the meeting
was held on 10.05.2007. It was a typing mistake. The petitioner was the
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Chairman of the State Level Committee and the Committee in its meeting held
on 10.05.2007 decided that out of 20 tenderers, 11 were found eligible to
have technical requirements. In the 11 tenderers one of the institution was
Jagran Solutions. The aforesaid institution was not competent to bid in
accordance with the terms of the contract. In spite of that, recommendation
was made and in the proceedings and presence of Mr. Prakash Jangare was
mentioned, however, he was not present. Further on 06.08.2007, meeting
was held and it was recommended that Jagran Solutions is-a unit of Jagran
Prakashan, although in the audit report of Jagran Prakashan, Jagran Solutions
has been mentioned as a subsidiary and it was not a condition in the tender
that a subsidiary institution could participate in the bid. In the meeting of the
Committee held on 16.08.2007 presided by the petitioner, acceptance was
accorded to award the contract for five blocks of Dhar district to M/s Jagran
Solutions. There was no term of negotiation in the contract. Inspite of this,
negotiation was held with Jagran Solutions and some documents were added
subsequently. No meeting was held on 26.09.2007, although, it is mentioned
that the meeting was held. Due to aforesaid act, a loss to the Government of
Rs.5,58,42,035/- (sic:8,58,42,035) was caused. Hence, the petitioner was
directed to show cause that why the petitioner be not dismissed from service .
and an amount of Rs.8,58,42,035/- be not ordered to be recovered from the
petitioner.

9. The petitioner in its reply/communication filed on 08.07.2014 sought
certain documents from the department. Thereafter, the petitioner submitted a
detailed reply on 24.07.2014. Copy of the same has been filed as Annexure-
P/19 alongwith the petition. The petitioner in reply pleaded that he has been
exonerated from the charges by the Inquiry Commissioner. Apart from this,
Hon'ble High Court has upheld the award of contract in favour of Jagran
Solutions and quashed the order of cancellation of contract in a writ petition.
The petitioner further pleaded that under National Rural Mission, scheme in
the name of Deendayal Mobile Hospital was introduced. The implementation
of the scheme was entrusted to Commissioner posted in N.R.H.M, Mission
Director, Director Health Services, Joint Director and Assistant Director and
the petitioner was not posted in connection with the scheme. The petitioner
being Senior Director was the Chairman of the Committee and also a Member
~ of the Committee. All the Members of the Committee had taken joint decision
and the State government had taken a decision to cancel the contract. The
Commissioner Health Services also in his noting mentioned the fact that Jagran
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Solutions is a sister concern of Jagran Publication and he was discharged.
Mr. Pankaj Agrawal mentioned in his noting that Jagran Solutions is eligible
for award of contract. The petitioner also stated that he had not recommended
- for negotiation of award of contract for five blocks. It was done by the
Committee consisting Health Commissioner. The meeting of the Committee
was held on 10.05.2007 and on the basis of the decision in the meeting various
notings were given by the different officers of Health Department including
the Principal Secretary and the Hon'ble Minister and thereafter, the orders
were passed. Another Committee was constituted by the Government at State
Level for negotiations comprising Smt. Alka Upadhyay, Commissioner Health
Services, Dr. K.K. Shukla, Director Health Services, Dr. Rajeev Shrivastava,
Deputy Director, Deendayal Mobile Hospital and Mr. Omprakash Panthi,
Account Officer. The Committee, after negotiations with Jagran Solutions,
had fixed the rates for award of contract for Sardarpur, Nalchha, Dhar, Bagh
. and Kukshi blocks, however, the Committee headed by the petitioner did not
recommend award of contract to Jagran Solutions for the aforesaid blocks.
Hence, there was no question of causing any loss to the Government. The
petitioner also denied the fact that any document was added subsequently.
The petitioner further pleaded that on the basis of recommendation of the
petitioner Committee, another meeting of another Committee chaired by the
then Commissioner Smt. Alka Upadhyay was held and a decision was taken
to award the contract to Jagran Solutions. The petitioner pleaded that the
show cause notice be dropped.

10.  Itappears that reply to aforesaid show cause notice was not reached
to Department within time, hence, the Department vide order dated 22.11.2014
has held the petitioner guilty for commission of offence. It is further observed
in the order that the petitioner was given opportunity to show cause, however, -
he had not replied the same. The Committee, which was headed by the
petitioper, had recommended for award of contract in favour of Jagran
Solutions, although the institution was not eligible for award of contract, hence,
the petitioner committed gross irregularities. The petitioner was directed to
appear for hearing on 03.09.2014, but, he did not appear, neither he filed
reply. Hence, the Department had taken exparte decision and consequently
awarded punishment of dismissal from serv1ce and recovery of an amount of
Rs.8,58,42,035/-.

11.  Against the aforesaid order, the petitioner filed an appeal; that appeal
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was also dismissed vide order dated 24.08.2015 (Annexure-P/29).

12.  Learned Senior Counsel appearing on behalf of the petitioner has
contended that the order of dismissal is contrary to law and violative of Article
311(2) of the Constitution. The order is also against the provisions of M.P.
Civil Services (Classification, Control and Appeal) Rules, 1966 (hereinafter
referred as 'the Rules of 1966'). Learned Senior Counsel further submitted
that Inquiry Commissioner con31stmg Senior most District and Sessions Judge
of the State after inquiry did not find the charges proved against the petitioner.
The Department did not mention the reasons that why the reasoning assigned
by the Inquiry Commissioner is improper and held the petitioner guilty for the
misconduct. It is further submitted by the learned Senior Counsel that Division
Bench of this Court upheld the award of contract in favour of Jagran Solutions
and held that there was no irregularity in award of contract, hence, there is no
question ofillegality in award of contract. Hence, the findings recorded by the
disciplinary authority are perverse and without any basis. In support of his
contentions, the learned Senior Counsel relied on the following judgments

1. S. Pratap Smgh vs State of Punjab, AIR 1964 SC 72;
2. State of Bihar vs Kripalu Shankar, AIR 1987 SC 1554;

3. - M/s Shree Chamundi Mopeds Lid vs C-'hz;rrch of South India Trust,
AIR 1992 SC 1439;

4. Yogindth D, Bagde vs State of Maharashtra, AIR 1999 SC 3734

5. Indian Railways Construction Co Ltd. vs Ajay Kumar, AIR 2003
SC 1843 and

6. - Vikram Singh Rana vs Principal Secretary, 2013(2y MPLJ 232.

13.  Onthe other hand, learned Senior Counsel appearing on behalf of the.
State has contended that there was allegations of serious financial irregularities
against the petitioner. The petitioner was the Chairman of the Committee and
the Committee had made recommendations to award the contract in favour of
Jagran Solutions. That institution was not eligible for award of contract in
terms of tender notice. This fact has been considered by the disciplinary authority
and the order passed by the disciplinary authority is in accordance with law.
An opportunity of hearing was accorded to the petitioner before passing the
order of punishment. This Court cannot interfere and re-appreciate the findings
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of facts recorded by the disciplinary authority. The Court has limited j jurisdiction
in disciplinary matters in exercise of powers under Article 226 of the
Constitution. In support of his contentions, the leamed Senior Counsel relied
on the following _|udgments .

1."  RR. Parekhvs High cam of Gujarat, (2016) 14 SCC 1.

2. Indian Oil Corporation & Ltd vs Ashok Kumar Arora, (1997) 3
SCC 72;

3. Bank of India vs. Degala Suryanarayan (1999) 5 SCC 762;
State of UP vs Man Mohan Sinha and anr, (2009) 3 SCC310;
State of Rajasr_ha_n vs M. C. Mehta, (1998) 3 SCC 385;

S.B. Bhargava vs State aof MlP 2011 (4) MPLJ 477;

Food Corporation of India vs Padmakumar Bhuvan, 1999 SCC
(L&S) 620and .

8. . Allahabad Bank and others.vs. Kr:shna Narayan Tewari, (2017)
2 SCC 308.

14..  Admitted facts of the 'casc are, as mentioned in this order, that the
petitioner was subjected to a departmental inquiry. The Inquiry Commissioner
comprising senior Judge of District and Sessions Judge level did not find the
charges proved against the petitioner and exonerated him from the charges.
* Thereafter, on the advise of Public Service Commission, a show cause notice _
was issued to the petitioner because the Department has held that the petitioner
was guilty for miscoaduct. It is mentioned in the impugned order of dismissal
from service that the petitioner was not present when the opportunity of hearing -
was accorded to him. Neither he filed reply. Hence, the matter was proceeded
exparte and the disciplinary authority decided to award punishment of dismissal
from service against the petitioner and ordered recovery of an amount of
Rs. 8,58,42,035/- from the petitioner.

Ny o s

15.  Rule 15 of the Rules of 1966 prescnbes action on the mqulry report
Rule 15(2) prescribes proceedings if disciplinary authority disagrees with the
findings of the inquiring authonty onany article of charge. The relevant rule
ie. Rule 15(1) and (2) of the Rules of 1966 reads as under:

" “I5. Action on the inquiry report.-(1) The disciplinary
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- authority if it is not itself the inquiring authority may, for
reasons to be recorded by it in writing, remit the case to
the inquiry authority for further inquiry and report and
the inquiring authority shall thereupon proceed to hold the
further inquiry according to the provisions of rule 14 as
for as may be.

' (2) The disciplinary authority shall, if it disagrees
with the findings of the inquiring authority on any article
of charge, record its reasons for such disagreement and
record its own findings on such charge, if the evidence on
‘record is sufficient for the purpose.”

16.  The Hon'ble Supreme Court in the matter of Yoginath D. Bagde vs.
State of Maharashtra and another, AIR 1999 SC 3734 has considered the -
procedure which is to be adopted by the discipinary authority in case if it
disagrees with the findings recorded by the inquiring authority. In the aforesaid
judgment, the Hon'ble Supreme Court has considered Rule 9(2) of Maharashtra
Civil Services (Discipline and Appeal) Rules, 1979. This Rule 9(2) is para
materia to Rule 15(2) of the Rules of 1966 as mentioned above in the order.
The Apex Court in the aforesaid judgment has considered the Constitution .
Bench of the Apex Court and has held as under: r

- -“39. The contention apparently appears to be sound but a
Alittle attention would reveal that it sounds like the
_ reverberations Jrom an empty vessel. What is ignored by

the learned counsel is that a final decision with regard to
the charges levelled against the appellant had already been
 taken by the Disciplinary Committee without providing any
. opportunity of hearing to him. After having taken that
decision, the members of the Disciplinary Committee merely
issued a notice to the appellant to show-cause against the
major punishment of dismissal mentioned in Rule 5 of the
Maharashtra Civil Services (Discipline and Appeal) Rules,
1979. This procedure was contrary to the law laid down
by this Court in the case of Punjab National Bank (4IR
1998 SC 2713) (supra) in which it had been categorically
provided, following earlier decisions, that if the
Disciplinary Authority does not agree with the findings of .

[}
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-the Enquiry Officer that the charges are not proved, it has .
.10 provide, at that stage, an opportunity of hearing to the
delinquent so that there may still be some room left for

. convincing the Disciplinary Authority that the findings
already recorded. by, the Enquiry Officer were Jjust and

. proper. Post-decisional opportunity of hearing, though
.available in certain cases, will be of no avail, at least, in
.the circumstances of the present case.”

17.  The Constitution Bench of the Apex Court in The State of Assam
and another vs Bimal Kumar Pandit, AIR 1963 SC 1612 has considered
the same question and held as under:

(8) We ought, however, to add that if the dismissing
authority differs from the findings recorded in the enquiry -
report, it is necessary that its provisional conclusions in

* ‘thatbehalf should be specified in the second notice. It may
be that the report makes findings in Javour of the’
delinquent officer, but, the dismissing authority disagrees
with the said findings and proceeds to issue the notice under
Art. 311(2). In'such a case, it would obviously be necessary .
that the dismissing authority should expressly state that it -
differs from the findings recorded in the enquiry report and
then indicate the nature of the action proposed to be taken
against the delinquent officer. Without such an express

~ statement in the notice, it would'be impossible to issue the

Choticeatall. " 0 o ’ :

18. . The principle of law laid down by the Apex Court is that if the
disciplinary authority disagrees with the findings of inquiring authority then it
has to issue a show cause notice to the delinquent employee mentioning the
facts that why it disagrees with the findings recorded by the inquiring authority
and why the aforesaid findings be not made absolute. In the present case, no
such notice was issued to the petitioner. The notice dated 12.06,2014 mentions
that why the punishment of dismissal from service be not imposed against the
petitioner and why an amount of Rs.8,58,42,035/- be not ordered to be
recovered from the petitioner. . Hence, the .procedure adopted by the
disciplinary authority is contrary to law and violative of Article 311(2) of the
. Constitution. . ' . _ C . _
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19. Inregard to merits of the case, it is a fact that the Division Bench of
this Court has quashed the cancellation of award of contract in favour of
Jagran Solutions. The Division Bench has specifically held in para 6, as quoted
above in the order, that Jagran Solutions was affiliated with Jagran Prakashan
Ltd. and it was having the requisite qualification. There was a substantial

compliance of the tender conditions. The facts and circumstances of the case -

do not warrant any interference as to the fulfillment of eligibility criteria or
allegations made against the petitioner /Jagran Solutions. These findings have
become final. No review petition was filed by the State challenging the aforesaid
findings. A decision can not be taken in a departmental proceedings contrary
_ to the decision taken by the Division Bench of this High Court in judicial
~ proceedings. This is not the case of the respondents that the order passed by
the Division Bench of this High Court in W.P. No.8163/2008 or W.P. No.
364/2009 was set aside in any other proceedings.

20.  The Inquiry Commissioner in its report dated 10.06.2013 after
appreciation of evidence has held that thete is no evidence to hold the petitioner
guilty for the charge of misconduct and exonerated him from the charges.

Before the Inquiry Officer, the Department produced four witnesses i.e. Rakesh
Munshi, Dr. Rajeev Shrivastava, Dr. M.K. Joshi and Mr. Prakash Jangade
and produced 13 documents Ex.P/1 to Ex.P/13. The petitioner denied the

charges and produced three documents Ex.D/1 to Ex. D/3. The Inquiry

Commissioner has held that no meeting was held on 12.07. 2007. The Inquiry
Commissioner further held that the Committee did not recommend award of
contract of 22 blocks wherc single tender were received. The Committee had
taken the decision cumulatively. The Inquiry Officeralso recorded statement
of Dr. Rajeev Shrivastava, who deposed that as per the document available
on record Jagran Solutions was a sister conéern of Jagran Prakashan Ltd.,

which was a registered society. The Committee in its meeting held on
06.08.2007 examined the documents and upheld the contention. It is further
observed by the Inquiry Commissioner that after perusal of the documents,
the Committee observed that Jagran Sotutions had requisite qualifications and
-the Commissioner, Principal Secretary and the Hon'ble Minister had approved
the decision in view of the order passed by the High Court and the cancellation
"of award of contract in favour of Jagran Solutions was withdrawn and the
contract was continued. The Negotiation Committee, which negotiated the
rates with Jagran Solutions was headed by Smt. Alka Upadhyay and the
Members of the Committee were K.K. Shukla, Omprakash Panthi. On the

P
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recommendations of the Negotiation Committee the work orders were issued
and the act was affirmed by the Commissioner Health, Principal Secretary
and the Hon'ble Minister. The petitioner was not involved in the process and
as per the statement of Mr. M.K. Joshi in the proceedings, Jagran Solutions
was accepted as registered society and the meeting was atténded by Dr, K.K.
Shukla, Mr. Hafizurrehman and others and they had not objected, it was the
cumulative decision, hence, the petitioner could not be held responsible. The
Inquiry Commissioner analyzed the evidence of Mr. M.K. Joshi and thereafter,
upheld that the petitioner was not responsible for the act.

21.  Inthe show cause notice issued to the petitioner, it is held that the
report of the Inquiry Commissioner and the documents were considered by
the department and the department has held the petitioner guilty for misconduct.
It is nowhere mentioned in the show cause notice that on what grounds the
department had disagreed with the findings recorded by the Inquiry _
Commissioner. Nowhere in this show cause notice it is mentioned that the
department has independently reconsidered or re-appreciated the evidence
of the witnessés produced before the inquiring authority or the documents
produced before the Inquiry Commissioner. Simply, it is mentioned that the
Jagran Solutions was not competent for award of contract becuase it did not
fulfill the eligibility criteria, There is no mention in the show cause notice that
the Department has taken into consideration the order passed by this Court in
the writ petitions. : -

22, The Apex Court in the matter of Indian Oil Corporation Ltd. And
another vs. Ashok Kumqr Arora, (1997) 3 SCC 72 has considered the
power of the High Court to interfere with the findings recorded in departmental
inquiry after considering earlier judgments on this point and held as under:

“20. At the outset, it needs to be mentioned that the High
Court in such cases of departmental enguiries and the
findings recorded therein does not exercise the powers of
appellate court/authority. The Jurisdiction of the High
Court in such cases is very limited for instance where it is
found that the domestic enquiry is vitiated because of non-
observance of principles of natural Justice, denial of -
reasonable opportunity; findings are based on no evidence,
and/or the punishment is totally disproportionate to the
proved misconduct of an employee. There is a catenag of
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judgments of this Court which had settled the law on this
topic and it is not necessary to refer to all these decisions.
Suffice it to refer to a few decisions of this Court on this
topic viz., State of A.F. v. S. Sree Rama Rao, AIR 1963 SC
1723, State of A.P. v. Chitra Venkata Rao (1975) 2 SCC
557, Corpn. of the City of Nagpur v. Ramchandra (1981)
2 SCC 714 and Nelson Motis v. Union of India (1992) 4
SCC 711"

23.  TheHon'ble Apex Court in the matter of Allahabad Bank and others
vs. Krishna Narayan Tewari, (2017) 2.8CC 308 has again considered the
power of the High Court in the i inquiry matters:

“7. We have given our anxious consideration to the
submissions at the bar. It is true that a writ court is very
- slow in interfering with the findings of facts recorded by a
Departmental Authority on the basis of evidence available
on record, But it is equally true that in a case where the
" Disciplinary Authority records a finding that is
unsupported by any evidence whatsoever or a finding which
no reasonable person could have arrived at, the writ court -
would be justified if not duty bound to examine the matter
and grant relief in appropriate cases. The writ court will
certainly interfere with disciplinary enquiry or the resultant -
orders passed by the competent authority on that basis if
the enquiry itself was vitiated on account of violation of
principles of natural justice, as is alleged to be the position
in the present case. Non-application of mind by the Enquiry
Officer or the Disciplinary Authority, non-recording of
reasons in support of the conclusion arrived at by them
are also grounds on which the writ courts are justified in
interfering with the orders of punishment. The High Court
has, in the case at hand, found all these infirmities in the
order passed by the Disciplinary Authority and the
Appellate Authority. The respondent s case that the eriquiry
was conducted without giving a fair and reasonable
opportunity for leading evidence in-defense has not been
effectively rebutted by the appellant. More importantly the
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- Disciplinary Authority does not appear to have properly

. appreciated the evidence nor recorded reasons in support

" of his conclusion. To add insult to injury the Appellate
Authority instead of recording its own reasons and
independently appreciating the material on record, simply
reproduced the findings of the Disciplinary Authority. All
told the Enquiry Officer, the Disciplinary Authority and
the Appellate Authority have faltered in the discharge of
their duties resulting in miscarriage of justice. The High ~

- Court was in that view right in interfering with the orders .
passed by the Disciplinary Authority and the Appellate
Authority. ‘

8. There is no quarrel with the proposition that in
cases where the High Court finds the enquiry to be
deficient either procedurally or otherwise the proper course
always is to remand the matter back to the concérned
authority to redo the same afresh. That course could have
heen followed even in the present case. The matter could
be remanded back to the Disciplinary Authority or to the

* Enquiry Officer for a proper enquiry and a fresh report
and order. But that course may not have been the only
course open in a given situation. There may be situations .
where because of a long time lag or such other
Supervening circumstances the writ court considers it
unfair, harsh or otherwise unnecessary to direct a fresh
enquiry or fresh order by the competent authority. That is
precisely what the High Court has done in the case at
hand.” : .

24.  The Hon'ble Apex Court further in another case i.e. in the matter of
R.P. Parekh vs High Court of Gujarat and another, (2016) 14 SCC 1 has
considered the power of the High Court to interfere in disciplinary inquiry
matters as under: :

“20. A disciplinary inquiry, it is well settled, is not
governed by the strict rules of evidence which governa
criminal trial. A charge of misconduct in a disciplinary
proceeding has to be established on a preponderance of
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probabilities. The High Court while exercising its power 'A
of judicial review under Article 226 has to determine as 1o
whether the charge of misconduct stands established with
reference to some legally acceptable evidence. The High
Court would not interfere unless the findings are found to
be perverse. Unless it is a case of no evidence, the High
Court would not exercise its jurisdiction under Article 226.
If there is some legal evidence to hold that a charge of
misconduct is proved, the sufficiency of the evidence would
not fall for re-appreciation or re- evaluation before the -
High Court. Applying these tests, it is not possible to fault
the decision of the Division Bench of the Gujarat High
Court on the charge of misconduct. The charge of
misconduct was established in disciplinary Inquiry 15 of
2000.”

25.  Theprinciple of law is that the High Court can interefer in the disciplinary
matter if the findings recorded by the disciplinary authority are perverse or its
a case of no evidence or there is violation of natural justice orrule.

26.  Inthe present case, as held earlier, there is violation of Article 311 (2)
of the Constitution because no show cause notice was issued to the petitioner
at the time when the Department disagreed with the findings recorded by the
Inquiry Officer. The show cause notice issued to the petitioner is that why
punishment of dismissal from service and recovery of an amount of
Rs.8,58,42,035/- be not imposed against the petitioner. Hence, the action is
in violation of Article 311(2) of the Constitution as held by the Apex Court in
the case of Indian Qil Corporation (Supra). The disciplinary authority did
not record that the findings recorded by the Inquiry Commissioner are perverse.
Apart from this, the disciplinary authority did not consider the order of the
Division Bench of this Court in which it has been held that M/s Jagran Solutions
fulfills the terms and conditions for award of contract and the cancellation of
contract in favour of M/s Jagran Solutions quashed. The disciplinary authority
did not consider the fact that the petitioner was Chairman of the Committee
comprising other persons and the decision was taken by various authorities
and why the petitioner alone is responsible for the act. Apart from this the
disciplinary authority proceeded exparte against the petitioner. Hence, the
decision of the disciplinary authority is based on.no evidence rather it is contrary
to the decision taken by the Division Bench of the High Court and without any
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evidence. : : |

27.  The quéstion of award of contract was also referred to the Lokayukta
Organization in inquiry and it is an admitted fact that the Lokayukta
Organization did not find any irregularity and closed the inquiry against the
petitioner; neither any criminal case has been registered against the petitioner.

28.  The disciplinary authority also ordered recovery from the petitioner
the amount which was paid to-Jagran Solutions in terms of the contract. The

contract was awarded to the institution. The High Court quashed termination

of contract. Thereafter, the institution i.e. Jagran Solutions completed the
contract. The payment was made by different authorities i.e. Chief Medical
and Health Officer of the concerned district. This is not a case that thc petitioner
received any amount.

29. - Rule 10 (iii) of the Rules of 1966 prescribes feédvery from the pay,
which is to be imposed on a Government servant; it reads'as under:

“10 (iii). recovery from his pay of the whole or part bf
any pecuniary loss cause by hzm to the Government by
negligence or breach of order;’

It mentions that the recovery can be made from employee if any
pecuniary loss caused by him to the Government by negligence or breach of
order. In the present case, no pecuniary loss was caused to the Government
due to the act of the petitioner. The contract which was awarded to Jagran
Solutions was terminated. Thereafter, Hon'ble High Court quashed the
termination order. Hence, the contract was continued and Jagran Solutions
performed the work. In such situation, there is no question that due to the act
of the petitioner any pecuniary loss was caused to the Government.
Consequently, the order of dismissal from service and the order of recovcry
of disciplinary authority are contrary to law.

30.  The petition filed by the petitioner is hereby allowed The 1mpugned
order dated 22.11.2014 (Annexure-P/25) passed by the disciplinary authority
and the order datéd 24.08.2015 (Annexure- P/29) passed by the appellate
authority are hereby quashed. The petmoner be remstated in serv1ce forthwith
with backwages.

31. No order as to costs.

Petition allowed.
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APPELLATECIVIL
Before Mr. Justice Vivek Rusia
M.A. No. 1998/2016 (Indore) decided on 11 July, 2017

HARIRAM . ' ~ ...Appellant
Vs, -
JAT SEEDS GREEDING & WAREHOUSIN G ...Respondent

o A Civil Procedure Code (5 of 1908), Order 43 Rule 1(a)
and Securitization and Reconstruction of Financial Assets and
Enforcement of Security Interest (SARFAESI) Act, (54 of 2002), Section
17 & 34 —-Maintainability of Suit — Jurisdiction of Civil Court — Suit

-for specific performance, permanent injunction and damages by
Appellant/Plaintiff - Relief against bank was also claimed which was
later on deleted vide amendment — Suit returned to plaintiff on the
ground that it is not maintainable u/S 34 of the Act of 2002 — Challenge
to ~ Held — Bank sold the suit property to defendant u/S 13(4) of the .
Act 0f 2002 for which appellant was aggrieved, he ought to have filed
an appeal u/S 17 of the Act of 2002 — In the instant case, relief clause
against bank has been deleted by appellant vide amendment in the
suit, he confined his suit against defendant only, for specific performance
of agreement — Bar u/S 34 of the Act of 2002 would not apply — Suit
would be maintainable— Appeal allowed.  (Paras 14 to 17, 23 & 24)
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' " B. Securitization and Reconstruction of Fi inancial Assets and
Enforcement of Security Interest (SARFAESI) Act, (54 of 2002), Section
34 — Held — Section 34 clearly prohibits that no Civil Court shall have
jurisdiction to entertain any suit or proceeding for which Debt Recovery
Tribunal is empowered and no injunction shall be granted by any Court or

other authority in respect of any action taken or to be taken in pursuance
to the power conferred under the Act. - (Para5)

@ T aifaal a1 shrgfaevr giv gaaoT aer afafa
2a @7 vad7 (SARFAESI) sifrfraw, (2002 #7 54), arer 34 — aftaiRa
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Cases referred :

(2009) 8 SCC 646, (2009) 8 SCC 366, (2014) 1 SCC 479, (2017)
1 SCC 622, (2017) 1 SCC 53.

" Sameer Athawale, for the appellant.
Abhinav Malhotra, for the respondent.

ORDER -

Vivex Rusta, J. :- THE appellant/plaintiff has filed the present appeal
under Ordér XLIII Rule 1 (a) of CPC against the order dated 25.10.2016
passed in Civil Suit No.16-A/2014 by Additional District Judge, Dharampuri,
District Dhar by which the plaint has been returned under Order VI Rule 10
of CPC while deciding the Issue No.8 as preliminary issue.

2. Facts of the case, in short, for disposal of this appeal are as under -

_ (@  Theappellant/plaintiffhas filed the suit for specific performhnce,
permanent injunction and damages against the Respondent/defendant. Asper -
the pleading in the plaint, the ICICI Bank, Indore has sold the agricultural

lanid of Survey No0.91/1/1 area 0.582 hectares, Survey No.91/1/2 area 0.292
hectares, Survey No.91/1/3 area 0.292 hectares and Survey No.91/2 area
1.265 hectares; total 2.431 hectares of Village Guljhara, Dhamnod, Tehsil
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Dharampuri, District Dhar mortgaged as security to recover his secured debts
0n22.02.2011 ., The defendant participated in the auction proceedings and
was declared as successful bidder. The Bank has agreed to issue sale certificate
in his favor for the above the land in total consideration of Rs.3.00 crores .
Initially the defendant has deposited Rs.80.00 lacs with the bank and he was
required to deposit the balance amount within the time given by the Bank.

- (b)  Itis further pleaded that the defendant could not arrange the
money to deposit the balance amount, therefore, he gave an offer to the plaintiff
to become co-purchaser of the said land. Since the plaintiff and the defendant
were having cordial relation and he was having faith on the defendant, therefore,
he has accepted the offer and agreed to invest Rs.1.5 crores in the said
transaction. The defendant firm has inducted the plaintiff as a Partner by way
of Partnership Agreement dated 23.08.2012 and at that time the plaintiffthas -
paid the amount 0f Rs.5.00 lacs vide Cheque No0.003382 dated 22.08.2012.
Thereafter he has also paid the amount of Rs.70.00 lacs vide Cheque
No.20359 dated 24.12.2012 and an agreement was executed between the
plaintiff and the defendant on 11.12.2012. Thereafter the plaintiff has paid the
balance amount up to 21.12.2012 to the defendant.

.(c)  That by of the agreement dated 11.12.2012, it was agreed
between them that they shall jointly pay the sale amount, taxes and other
liabilities to the Bank and thereafter bank shall issue sale certificate in the
name of Defendant Firm. It has further been agreed that they shall jointly
develop the land and after approval by the Town and Country Planning, they
would sale the plots and share the loss and profit in the ratio of 50 — 50%.

(d)  The plaintiffhas further pleaded in para 23 of the plaint that he
heard certain whisper in the market that the defendant is getting the entire land
transferred in his name from the Bank. When he tried to inquire from him, the
defendant did not give the satisfactory reply, therefore, the plaintiff has
apprehended that the intention of the defendant is not bona-fide. Therefore,
~ he gave a notice through his counsel on 14.07.2014. When the defendant did
not give any satisfactory reply then plaintiff served him legal notice and thereafter
filed the present suit in the month of September, 2014 seeking the relief of -
specific performance of agreements dated 23.08.2012 and 11.12.2012,
permanent injunction and damages along with an application under Order
XXXIXRule 1 & 2 of CPC for temporary injunction .
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(¢)  The defendant filed the written statement as well as reply to
the application under-Order XXXIX Rule 1 & 2 of CPC. In the written
statement he has stated that he took the money as a loan from the plaintiff and
he intent to return to him but he has unnecessary filed the suit with mala-fide
intention to harass him. He is ready and willing to refund the balance amount
which he took as a loan from the plaintiff. The Bank has issued a Sale Certificate
in his favor, therefore, the ICICI Bank is a necessary party in the plaint. The
agreement dated 23.08.2012 is not registered deed therefore, no decree of
specific performance can be granted. It has also been pleaded that under
Section 34 of the Securitisation and Reconstruction of Financial Assets and
Enforcement of Security Interest Act, 2002 [in brief “the SARFAESI Act,
2002”], the present suit is not maintainable as the jurisdiction of Civil Court is
barred.

63} Vide order dated 29.09.2014 the Trial Court has directed the
parties to maintain the status-quo, . Vide order dated 04.12.2014, the Trial
Court has finally disposed of the application under Order XXXIXRulel &2
of CPC in favour of the plaintiff, The defendant filed Misc. Appeal before this
Court has Misc. Appeal No.124 of 2015. By order dated 09.08.2016 this
Court has declined to interfere with the order of temporary injunction and
dismissed the Misc. Appeal with the direction to the Trial Court to decide the -
suit within a period of four moriths.

()  On the basis of pleadings, by order dated 27.01.2015 the
Trial Court has framed 9 issues for adjudication and directed the parties to
argue on Issue Nos.7-3, 7-7and 8 for deciding themasa preliminary issues.
For ready reference, the issues framed by the Trial Court are reproduced
below :- '
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() Since during pendency of the plaint, the ICICI Bank has issued
sale certificate dated 19.11.2014 in favor of the defendant, therefore, the
“plaintiff filed an application under Order VI Rule 17 of CPC seeking amendment
in para 27 and relief clause 30(a) and (b). By way of amendment, the plaintiff
has sought the relief that the defendant be restrained not to change the nature

of the suit property and the sentence “that the defendant be restrained
not to execute the sale-deed executed in his name alone” be deleted.

Ki)) The said application was opposed by the defendant by filinga
reply but vide order dated 29.09.2016, the learned Trial Court .as allowed
the application and the plaintiffhas carried out the amendment.

§))] The plaintiff has also filed an application on 26.09.2016 for
deleting the Issue Nos.7-37 and 7-3. Vide order.dated 25.10.2016 the said
application has also been allowed and both the issues were directed to be
deleted .The Trial Court has further decided that Issue No.8 and held that
under Sectioni 34 of the SARFAESI Act, 2002 the civil suit is not maintainable
and returned the plaint to the plaintiff under the provisions of Order VII Rule
10 of CPC . Hence, the present appeal before this Court.

3. With the consent of the parties I have heard the appeal finally.

4. Shri Sameer Athawale, learned counsel appearing on behalf of the
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appellant/plaintiff put forwarded thatthe learned additional District Judge has
wrongly held that the suit is barred under Section 34 of the SARFAESI Act,
2002. The plaintiff has filed the suit for specific performance of agreements
dated 23.08.2012 and 11.12.2012 and 'sought the relief of permanent
injunction that the defendant be restrained not to alienate the suit property. -
He further submitted that the plaintiff has not impleaded the Bank as a
defendant because he was not aggrieved by any measures taken by the Bank
under section 13 (4) of SARFAESI Act, 2002 and he has not sought any
relief against the Bank. Therefore, the bar Section 34 of the SARFAESI Act,
2002 would not apply to the present suit. In support of his contention, he has
placed reliance over the judgment of apex Court in the case of Nahar
Industrial Enterprises Limited v/s Hong Kong and Shanghai Banking
Corporation [(2009) 8 SCC 646] in which from para 105 to 118, the apex
Court has held that exclusion of jurisdiction of Civil Court must be expressly
barred otherwise the Civil Court is having jurisdiction to determine all dispute
of civil nature between the parties.

5. *  Shri Abhinav Malhotra, learned counsel appearing on behalf of the
Respondent/defendant has vehemently opposed the prayer of appellant by
submitting that the primarily reliefs sought by the plaintiff was inrespect of
seeking direction to the ICICI Bank not to execute the sale-deed in favour of
the defendant alone and after the amendment he is virtually seeking relief for
cancellation of the registered sale- certificate dated 19.11.2014 executed
between the Bank and the defendant therefore, the bar created under Section
34 of the SARFAESI Act, 2002 would apply. That section 34 of the
SARFAESIAct, 2002 clearly prohibits that no civil court shall have jurisdiction
. to entertain any suit or proceeding in respect of any matter which a Debts
Recovery Tribunal is emipowered and no injunction shall be granted by any
court or any action taken or to be taken in pursuance to the power conferred
under this Act. He has further drawn attention of this Court to sub-rules (1)
and (2) of Rule 9 of the Security Interest (Enforcement) Rules, 2002. The
Bank has sold the suit property to the defendant by taking measures under

Section 13 (4) of the SARFAESI Act, 2002 and the plaintiffis aggrieved by -

the aforesaid sale in favour of the defendant. Therefore, he ought to have filed
an appeal under Section 17 of the SARFAESI Act; 2002 because he comes
under the category of “any person” who is aggrieved by the measures referred
to in sub-section (4) of Section 13 of the SARFAESI Act, 2002.

-
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6. In support of his contention, he has further placed reliance over the
judgments of apex Court in the case of Authorised Officer, Indian Overseas
Bank v/s Ashok Saw Mill [(2009) 8 SCC 366]; Jagdish Singh v/s Heeralal
[(2014) 1 SCC 479]; Robust Hotels Private Limited v/s EIH Limited
[(2017) 1 SCC 622]; and finally State Bank of Patiala v/s Mukesh Jain
[(2017) 1 SCC 53]. ' ;

ORDER

7. The question of law involved in this appeal is whether the suit filed by
the plaintiff is barred under Section 34 of the SARFAESI Act, 2002 and
whether the Civil Court is not having jurisdiction by virtue of bar created
under section 34 of the SARFAESI Act, 2002 to entertain the suit filed by the
plaintiff in which he sought the relief of specific performance , permanent
.injunction and damages against the defendant.

8. The SARFAESI Act, 2002 was enacted by the Central Government
with the intention to give power to the bank and financial institutions to take
possession of the security and to sale them without intervention of the Court.
The act came into force on 21st J une, 2002. Under Section 13 of the
SARFAESI Act, 2002, any security interest created in favour of any secured
creditor may be enforced, without the intervention of the court or tribunal, by
such creditor in accordance with the provisions of the SARFAESI Act, 2002
and the Security Interest (Enforcement) Rules, 2002 (in shor (sic:short) Rules
2002) . Where any borrower, who is under a liability to repay debt or any
installment makes any default, then the secured creditor shal] be entitled to
exercise all or any of the rights conferred under sub-section (4) of Section 13
of the SARFAESI Act, 2002 to recover his secured debts. Under clause (a)
of sub-section (4) of Section 13 of the SARFAESI Act, 2002, the secured
creditor may take possession of the secured assets of the borrower including
the right to transfer by way of lease, assignment or sale for realising the secured
assets, The complete procedure is given under Rule 8 if the secured assets is
an immovable property. Under the provisions of Rule 8 of Rules 2002, the
authorised officer shall take steps to sale the secured assets and realise the
debt.

9. That under sub-clause (1) of Rule 9 of the Rules, 2002, no sale of
immovable property shall take place before the expiry of thirty days from the
date on which the public notice of sale is published. The sale shall be confirmed
in favour of the purchaser who has offered the highest sale price of his bid.
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Under sub-clause (3) of Rule 9 of the Rules, 2002, on every sale of immovable
. property, a purchaser shall immediately pay a deposit of twenty-five per cent
of the amount of sale pricé and the balance amount shall be paid on or before
fifteenth day of confirmation of sale and if the entire amount is paid, the
certificate would be issued under sub-clause (6) of Rule 9 of the Rules, 2002.

10.”  After completing the sale process, the sale certificate and delivery of
possession would be issued under Rule9 of Rules, 2002. Under sub rule(9)

“of Rule 9 of Rules, 2002, the authorised officer shall deliver the property to
the purchaser free from encumbrances known to the secured creditor on
deposit of money as specified in sub-rule (6). Under sub rule (10) of Rule 9
of Rules, 2002, the said certificate shall specifically mention that the purchaser
has purchased the immovable secured asset free from any encumbrances.
That sub-rule (9) of Rule 9 of Rules, 2002 is reproduced below :-

“(9) The authorised officer shall deliver the
property to the purchaser free from encumbrances known
to the secured creditor on deposit of money as specified
in sub-rule (7) above.”

11.  In the present case, the plaintiff came into the plcturc when the
defendant was decldred as successful bidder and deposited the 25% of the
sale amount. Thereafter he was not in a position to deposit the balance amount.

According to the plaintiff, he gave an offer to him to become a Partner in his
Firm and the sale certificate would issued jointly with him and thereafter two
agreements with various conditions were executed between them. According
to the plaintiff, he gave the amount of Rs.1.5 crores to the defendant which he
paid to the Bank and also paid the other taxes. Thereafter the plaintiff came
" to know that the defendant is going to get the sale certificate issued in his
name alone. Therefore, he filed the suit for specific performance and injunction.

12.  Initially the plaintiff claimed the relief that the defendant be restrained
not to get the sale-deed registered from the ICICI Bank in his name alone or
in the name of some other persons, apart from other reliefs. The unamended -
relief (a) and (b) are reproduced below :-
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13. , Afterfiling of the suit when the defendant got executed the registered
sale-deed in his favour and the Bank has lssued the sale certificate dated 12th:
November, 2014, the plaintiff filed an apphcatmn seeking amendment in the
plaint and inthe rehef clause: Para 3 4 and 5 of the apphcatlon are reproduced .
below - t
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14. By orderdated 29.09.2016; the'said amendment has been allowed

The effect of the aforesaid order would be that now the plaintiffis not claiming
any relief to the effect that the Bank be directed not to execute the sale-deed"
in favour of the defendant alone. Now the plalntlﬁ' is clalmmg relief that the
defendant be directéd to transfer the entire right over the'suit propetty into
the-Partnership Firm and further restrained not to change the nature of the

Y ieaa Lad

_property, either permanently or tcmporanly Thc plamtlﬂ' has now confined "
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Liis suit only in respect of specific performance of agreement dated 23.08.2012

and 11.12.2012, permanent injunction and damages.

15.  Inview of the changed circumstances and amendment in the relief

clause, whether the bar created under Section 34 of the SARFAESI Act,
2002 would operate against the plaintiff ? Section 34 of the SARFAESI Act,
2002 is reproduced below :- .

“34. Civil court not to have jurisdiction.— No civil court
shall have jurisdiction to entertain any suit or proceeding
in respect of any matter which a Debts Recovery Tribunal
or the Appellate Tribunal is empowered by or under this
Act to determine and no injunction shall be granted by -
. any court or other authority in respect of any action taken
or to be taken in pursuance of any power conferred by or
under this Act or under the Recovery of Debts Due to
.Banks and Financial Institutions Act, 1993 (51 of 1993).”

16.  Under Section 34 of the SARFAESI Act, 2002, no civil court shall
have jurisdiction to entertain any suit or proceeding in respect of any matter
which a Debts Recovery Tribunal or the Appellate Tribunal is empowered by

or under this Act to determine and ho injunction shall be granted by any Court

or other authority in respect of any action taken in pursuance of any power
conferred by or under this Act. Therefore, if any person including borrower is
aggrieved by any action taken by secured creditor under the Act of the

- SARFAESI Act, 2002, then only the DRT and DART would be empowered .

to determine such action and if required shall issue an injunction. An appeal to
the DRT and further appeal to the DART lies under Section 17 of the

SARFAESI Act, 2002 if any person aggrieved by any measure referred to in- _
sub-clause (4) of Section 13 of the SARFAESI Act, 2002 taken by the secured

creditor. .

17.  Shri Sameei'Athawale, leamned counsel on behalf of the appeilant has
specifically argued that the plaintiffis not aggrieved by any measure referred

to in sub-clause (4) of Section 13 of the SARFAESI Act, 2002. He has not. .

claimed any relief against the Bank. He is seeking relief specific performance
of agreement against the defendant. Even if any relief was there in the plaint
against the Bank same has now been deleted. Therefore, the appellant/plaintiff
being "any person" cannot said to be aggrieved by any of the measures referred
to in sub-clause (4) of Section 13 of the SARFAESI Act, 2002.

£
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18.  In the case of Authorised Officer, Indian Overseds Bank (supra),
the apexCourt has held that the DRT is having jurisdiction to interfere with
the action taken by tlie secured creditor even after the stage contemplated
under Section 13 (4) of the SARFAESI Act, 2002. Shri Abhinav Mathotra,
learned counsel on behalf of the Respondent/ defendant submitted the plaintiff/
appellant is also aggrieved by the action of the defendant after the stage
contemplated under Section 13 (4) of the Act. Therefore, he is having remedy
under Section 17 of the SARFAESI Act, 2002, In para 35 and 39, the apex
Court has held the person should be aggrieved by the measures taken by the
Bank under Section 13 (4) of the SARFAESI Act, 2002, then only he is
having remedy under Section 17 of the SARFAESI Act, 2002. In the present
case, the plaintiff has made clear that he is not aggrieved by the any measures
taken by the Bank under Section 13(4) of the SARFAESI Act, 2002.

19. . InJagdish Singh (supra), the apex Court has again considered the
scope of Section 34 of the SARFAESI Act, 2002 and held that the civil court
jurisdiction is completely barred. so fdr as the “measures” taken by a secured
creditor under sub-section (4) of Section 13 of the SARFAES] Act, 2002
against which an aggrieved person has a right of appeal before the DRT or the
DART to deterrmine as to whether there has been any illegality in the “measures”
taken. In entire plaint, the plaintiff has not alleged any illegality in the measures
taken by the ICICI Bank. Therefore, the jurisdiction of civil court is not
completely barred for the plaintiff. (Emphasis supplied)

20.  InRobust Hotels Private Limited(supra), the apex Court considered

the scope of Section 9 of CPC and Section 34 of the SARFAESI Act, 2002
and has held that the jurisdiction of civil court barred only in respect of any
matter in which the DRT and Appellate Tribunal is emp owered under the Act.
The bar of jurisdiction of civil court has to co-relate to these conditions. Para
33 of the order is reproduced below :- ‘

%33, A perusal of Section 34 indicates that there is express -
bar of jurisdiction of the Civil Court to the followmg
effect:

%(i) Any suit or proceeding in respect of any matter-.
in which Debt Recovery Tribunal or Appellate Tribunal
is empowered by or under this Act to determine.

(ii) Further, no injunction shall be granted by any
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Court or other authority in respect of any action taken

or to be taken in pursuance of any power conferred by or

under this Act or under the Recovery of Debts Due to
" Banks and Financial Institutions Act, 1993.”

Thus the bar of jurisdiction of Civil Court has to correlate

to the above mentioned conditions. For purposes of this

case, we are of the view that this Court need not éxpress

any opinion as to whether suits filed by EIH were barred _
by Section 34 or not, since thé issue are yet to be decided

on merits and the appeal by Robust Hotels have been

filed only against an interim order.”

21.  Therefore, in this case the apex Court has held that Section 34 of the
SARFAESI Act, 2002 bars of jurisdiction of civil court only in respect of the
power given to the DRT and DART. ) -

22”7 Incase of State Bank of Patiala (supra) the plaintiff filed the suit
when the Bank has initiated proceedings under Section 13 (2) of the
SARFAESI Act, 2002, therefore, the apex Court in this case of State Bank
of Patiala (supra) has held that the suit is barred under Section 34 of the
SARFAESI Act, 2002, But in this case the plaintiff, as stated above, is not
aggrieved by any measures taken by the ICICI Bank under Section 34 of the
SARFAESI Act, 2002, "

23, Inviewofthe above, when the plaintiff has amended his reliéf clause
and the said amendment order has not been challenged by the defendant and

-

the plaintiffis claiming relief only in respect of specific performance of the

agreement, permanent injunction against the defendant with damages hence
bar under.Section 34 of the SARFAES] Act, 2002 would not apply. _

24, Inview of the statement made by Shri Sameer Athawale, the suit is
confined only iri respect of specific performance of agreement, permanent
injunction and damages against the defendant only .Accordingly this appeal is
hereby allowed and the impugned order dated 25.10.2016 is set-aside. The
matter is remitted back to the Trial Court to decide the civil suit on its merit..
No order as to cost.

Appeal allowed,

[x~
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APPELLATE CIVIL
Before Mr. Justice Sushil Kumar Palo
F.A. No. 395/2004 (Jabalpur) decided on 17 August, 2017

SHRIBANKE BIHARIJIBAZAR & ors.’ " . ...Appellants
Vs, . . .
STATEOFM.P. &otss _ - o ...Respondents

A. Public Trusts Act, M.P. (30 of 1951), Sections 4, 5 & 8-
Declaration for Ownership/Title — Adverse Possession — Non
participation in Evidence — Adverse Inference — Held — Respondents
claimed to be ‘Pujari’ of temple — ‘Pujari’ cannot claim ownership of
property of temple, they will remain as ‘Pujari’ without any interest
and title over property of temple —Responcients alternatively claimed
that by virtue of adverse possession they have acquired the title, such
claim itself is untenable — Claiming title on basis of ancestral property’
and at the same time claiming adverse possession, are mutually
inconsistent — Further held — Non-entrance of respondents in witness
box to prove their case as per their pleadings, are sufficient
circumstances to draw an adverse inference against them — Properties
mentioned at Serial No. 1 to 10 at para 11 of this judgment belong to
Appellant/Trust — Appeal partly allowed. (Paras 35, 49, 51 & 63)
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B. Evidence Act (1 of 1872), Section.90 — 30 years Old
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Document — Presumption — Held — When a document is or purports to
be more than 30 years old, if it be produced from proper custody, it
may be presumed that signature and every other part of such document
which purports to be in handwriting of any particular person, is in the
person’s handwriting and that it was duly executed and attested by the
person by whom it purposes to be executed and attested — It is not
necessary that signatures of attesting witnesses or of the seribe be
proved — In the instant case, 30 yrs old documents produced from -
custody of authorities who in their official capacity keep the record,
they are as good as public documents - Such document can be read as
evidence. : . (Para 28)
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R.F. Agrawal with Sharad Gupta, for the appellant.
Sharda Dubey, P.L. for the respondent No. 1/State.
Avinash Zargar, for the respondents Nos.2 to 5.

JUDGMENT

SusaiL KuMAR PaLo, J. :- This appeal has been preferred under
Section 96 of the Code of Civil Procedure filed at the instance of the plaintiffs
challenging the part of judgment and decree dated 26.04.2004 passed by 3rd
Additional District Judge, Chhatarpur (M.P) in Civil Suit No. 16-A/2001,
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wherein the learned trial Court allowed the civil suit partly with regard to
some of the properties prayed for as the trust property.

2. Earlier, this Court decided the first appea'l on 26.04.2010, wherein
the appeal was partly allowed holding that the property mentioned at serial
Nos. 1to 10 belonged to the appellant.trust.

3. Respondent No. 3(a)(b)(c) preferred Civil Appeal No. 8868/2013
before the Hon'ble Apex Court, decided on 27.09.2013. The Hon'ble Apex
Court setting aside the judgment dated 26.04.2010 requested this High Court
to decide the first appeal as earliest as possible, preferably, within a period of
six months, after considering the cross-objections raised by the appellants,
which could not be considered at the time of passing the judgment dated
26.04.2010. :

4. On the abovc premises, this appeal is being decided after’ avallmg
opportunity to both the parties.

5. During the course of the arguments, it was observed that the Civil Suit
No. 82A/92 was pending before the 3rd Additional District Judge, Chhatarpur.
Order-sheet from 26.10.1994 till 28.04.1997 show that the proceedings in
the civil suit commenced before me as the Presiding Officer of the Court.
Some part of the evidence also was recorded by me as the Presiding Officer
of the Court. It was brought to the knowledge of the parties. Both the parties
expressed that, as the Presiding Officer of the Court of 3rd Additional District
Judge, Chhatarpur, only some part of proceedings has been conducted, but
the civil suit was not decided by me finally. Parties expressed that they have
no objection if the case be heard and decided by me.

6. The appellants filed the Civil Smt No. 16-A/2001 on 29.03.1973
challenging the order dated 04.10.1972 passed by the Registrar, Public Trust
and for declaration that, the properties at Schedule-A and Schedule-B are
the properties of the trust "Banke Bihari Ji," Bazar, Chhatarpur.

7. Learned Trial Court vide its judgment dated 26.04.2004 partially
allowed the civil suit and modified the order of the Registrar, Public Trust,
Chhatarpur dated 04.10.1972 and declared the property temple, shops and
the ido! and describing at paragraph 52 of the judgment to be in rectangular
shape as the property of the trust.

8. Aggrieved by the above, the dppellants have challenged the same in
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the present appeal.

9. Briefly stated the facts givinig rise to the civil suit are that, appellant No. 1
is "Banke Bihari Trust" situated at Bazar Chhatarpur. (Original appellant No. 2) -
Buddhi Prakash Pahadiya was the disciple of the appellant No. 1. After the death
of Buddhi Prakash Pahadiya, his LR's. have been impleaded as appellant Nos.
2(a) to 2(c). Deceased Buddhi Prakash Pahadiya filed an application before the
Registrar, Public Trust, Chhatarpur for registration of the properties mentioned at
Schedule-Aas the properties of the trust. The Registrar of Public Trust, Chhatarpur
vide order dated 04.10.1972 decided Case No. 2B-113/1963-1964 "Budhi
Prasad Pahadiya vs. Basant Lal Pandey" and declared certain properties
belonging to the Temple "Banke Bihari Ji" and refused to declare other properties
to be the properties of the trust,

10.  This led to filing of the civil suit for declaration on 29.03.1973 under
Section 8 of the Public Trust Act, 1961, challenging the order of the Registrar,

Public Trust whereby the Registrar had declared certain properties as the
* properties of the trust.

11. The learned Trial Court held that, the properties shown inD. S. F. E.
(which includes the shop rented to Ramsahay, shop rented to the Gutpa at
entrance of the temple, shop rented to the. Hamid Ali, shop rented to
Rambharose, entrance to the east and entrance to the north then "Thakur Ji
KaRasoi Ghar." Temple of Banke Bihari Ji, Temple of Hanumaan ji etc. in the
Map of Exhibit P-] are the properties of the temple and at the expenses of the
respondent, the same be made rectangular. The details of the property are as
under :-

Sr. | Property _ Exhibit(s)

No.

1. | Temple (Shri Banke Bihari) | P-1 (Map) & P-21 (Map)
2. | ShopofRam Sahay

3. | Shop of Gupta Watch Company P-1 (Map)

4. | Shop of Bharose Swarnakar P-8 (Tax Receipts)

5. | Shop ofBihariLal P-19 (Tax Receipts)

6. | ShopofKailashAgrawal P-21 (Map)

7. | Shop of Rameshwar Verma |
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8. | Shop ofGyasiLal P-33 (Kirayanama)

' : ‘| P-34 (Khata-bani)
P-35 (Kirayanama)

9. | ShopofNandlal Piparsania ‘| p-36 (Kirayanama)
10. | Shop & House of Ladle Kanakane | P-37 (Kirayanama)
11. | House near Mau Darwaja (Deleted)

12. | House rented out to Jagannad
Agnihotri (Deleted)

13. | Land admeasurin‘g-O.Z%O.acres of
Khasra No. 2659

14. | KhasraNo. 618-630 total

admeasuring 2.49 acres
"115. | Khasra No.288-301 total admeasuring
4.57 acres ’
16. | KhasraNo. 644 total admeasuring
0.25 acres :

17.| KhasraNo. 250 (part of petrol pump)

12.  The property mentioned at item No. 11 and 12 have been deleted by
the plantiff/ appellant. The appellants do not claim the properties mentioned
at items no. 13 to 17to be the property of the trust, Therefore, the remaining.
property shown at item No. 1 to 10 are the properties which the appellants
claim to be the property of the trust and relief is sought only with regardto -
these properties only.

13. - The original plaintiff Buddhi Prakash Pahadiya filed the application
before the Registrar, Public Trust for declaring the "Banke Bihari Temple" as
Public Trust. The defendant No. 1-State of M. P, defendant No. 2- the
Registrar of Public Trust, defendant no. 3-(deceased) Basant Lal defendant
Nos. 4, 5 Pujaris of the temple were impleaded as parties. It is claimed that
the temple "Banke Bihari Ji" was constructed by "collecting donations from
the residents of Chhatarpur and the "Mahajans" (Affluent citizens) of
Chhatarpur town which include the temple and place of living for the "Pujari"
and also donations for the "Bhog" (food offered to the deity). Besides these
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constructions, a "well" was also dug. To meet the expenses, of the puja etc.
the shops were constructed and the same are still exXisitng at present, as it is
situated in the main road of the main market, it fatched good rental income. It
is a Public Temple. The citizen of Chhatarpur according to their sweet will
participate in the "Pooja Archana" of the "Banke Bihari Ji' idol. The movable
and immovable property belongs to the temple. The ancestors of defendant
Nos. 3 to 5 and the State Government never disputed the same. The citizen of
Chhatarpur participated in the "Pooja Archana." During festival days the
expenses are being taken care of by the public. The people of Chhatarpur
also donated movable and immovable properties to the temple. Whenever
there is some requirement of repairing etc. the citizen used to bring it to the
knowledge of the State Administration and the same are being repaired. The
State Government donated certain funds for the "Pooja Archana" of the "Banke
Bihari Ji" idol. According to the rituals regular "Pooja Archana” and on festival
days special "Pooja Archana” etc. are being performed at the temple.

14, The temple was constructed near the main market which was intended
to make available for "Darshan" to public easily. Through the earning of rents,
some part of the expenses of the temple were also born. Earlier, the expenses
of accounts were maintained. But after the defendant Nos. 3 to 5 used the
temple illegally, the account is not maintained. The ancestors of-defendants
Nos. 3 to 5 Kanhaiyalal Pandey was appointed as the "Pujari" by the State
Government. The Defendant Nos. 3 to 5 against the 'will' of the public have
failed to maintain the accounts and are not properly looking after the temple
and the idol. Therefore, the principle of estoppel is attracted. An application
under Section 5 of the Madhya Pradesh Public Trust Act, 1961 was filed on
26.03.1962, before the Registrar of Public Trust, Chhattarpur the same was
decided on 04.10.1972. The Registrar Public Trust held that :-

«. - The "Banke Bihari" Temple and the idol is the public property.
B.  Theaid granted by the State Government for the temple is the
income of the temple. : :

Z.  Theamount of (Rs. 1600/-) deposited in the 'I_'éhsi] and its
interest is the property of the temple.

S The "Pujari" of the temple Basantlal (Defendant No. 3)isthe
Manager of the temple and he is appointed as the Managing Trustee
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and as per the "Pujari", tradition would continue in future,

15. " Thus, the Registrar, Public Trust declared the Temple "Banke Bihari
Ji" as Public Trust and also declared the movable and immovable properties
shown at paragraph 1 to 3 as the property of the trust. He further declared
Basant Lal Pandey (the ancestor of defedant No. 3 (A) to 3(C) as the
Managing Trustee of the temple. The Registrar further held that, committee
will be declared later by nominating members from the public for the managmg
affairs of the temple. :

16.  Byfiling the civil suit the plaintiffs assailed the finding of the Registrar,
Public Trust on the ground that Basant Lal Pandey was a convicted offender.
He was convicted for offence under Section 354 of IPC and sentenced to
fine of Rs. 500/ (Five hundred Rupees Only) and in lieu of fine imprisonment
for six months. He filed criminal appeal No. 82/1963, challenging his conviction.
The same was dismissed on 22.05.1963, Basant Lal Pandey preferred criminal
revision No. 259/1963, which was dismissed. The learned Registrar, Public
Trust did not consider this aspect before appointing Basant Lal Pandey as the
Managing Trustee of the Public Trust. Therefore, the order dated 04.10.1972, "
is erroneous. The learned Registrar also did not give the metes and bounds of
the temple. The properties not described at paragraph 35 of the order dated
04.10.1972 are the properties of the temple but these properties presumed
to be the property of defendant no. 3 Basant Lal Pandey is not correct. Itis
also accepted by the plaintiff/appellant that, after the death of Buddhi Prakash
Pahadiya, the LRs. of Buddhi Prakash Pahadiya have been implemented as a
party and after the death of defendant No. 3 Basant Lal Pandey, the plaintiff/
appellant claim that, all the property described at Schedule-A and Schedule-
B be declared as the properties of the "Banke Bihari Ji" Temple and Basant
Lal Pandey declared as managing trustee be set aside.

17.  Respondent Nos. 3 to 5 filing a common written statement, denied all
" the averments made by the plaintiff and submitted that the defendants are the
owners of the properties and the idol. Defendant No. 5 is in Government
service. The defendants are the owners of the property and also are in
possession of the property. The appellant trust has no right, title, interest on
the properties. Earlier this property belonged to the forefathers of the
respondent Nos. 3 to 5 and respondents No. 3 to 5 inherited the same from
their forefathers through their father. The respondents are enjoying the
properties for more than 12 years. Therefore, on the basis of law of adverse
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possession their title has been perfected.

18.  Therespondents enjoyed the possession continuously in the knowledge
of the public. It was also pleaded that the "law of estoppel" does not operate
against law. There is no final verdict of the dispute. The appeal has been filed
under Section 84 of the Madhya Pradesh Public Trust Act, challenging the
order passed by the Registrar of the Public Trust. The plaintiff Buddhi Prakash
Pahadiya filed the suit before the Registrar, Public Trust in his personal capacity.
After his death the "lis" is no more in existence. Therefore, the successor of
Buddhi Prakash Pahadiya are not entitled to prosecute the appeal.

19.  Thelearned 3rd A.D.J. Chhatarpur having examined the averments
held that "Banke Bihari Ji" is a public trust as per order dated 04.10.1972.

20.  The learned trial Court has described the genealogy "Vansh Vriksha"
of the pujaris as follows :-

Bheelasha Pandey

l

[ | |
Ramlal Gopal Biharilal Kaldas

(issueless) (issueless)
I -
Rajabhaiya Jagannath Parmanand Mankhuni Tankhuni
(issueless) Pandey Pandey
| ) ) - (issueless)
Khunkhuni Kamta Shravan Dulliya
(issueless) - (issueless) (wife issueless)
Balbhadra Pandey
(Death 1943)

Kanhaiya I.ial (Death 1967)

Basant Ganesh Madhav
(Delath 30.07.1998) (N.A.51) N.A.4)
Manidevi (wife) Lakhan (Putra) Suman (Putri)

(N.A.3-2) {N.A, b-b) (N.A.3-c)
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21. As per order dated 12.03.1949 passed by the Deputy Commissioner
Ex. P-9, Kanhaiya Lal Pandey was appointed as Pujari in place of his father
Balbhadra Pandey. By virtue of Ex. P/13 Shravan Dulliya wife of Mankhuni
Pandey was appointed as "Pujari". Ex. P/11 is the payment received by Smt.
Shravan Dulliya as "padarakh" of the temple. Subsequently, she was appointed
as Pujari by Ex. P/18 dated 20th August, 1908. Ex. P/20 is an application
dated 19.12.1947 filed by Kanhaiya Lal Pandey requesting the Tahsildar that
his father Balbhadra Pandey was performing Sewa Puja at the "Banke Bihari"
temple in his life time and after the death of his father, he has been performing
the duties of the "Pujari". Therefore, he be appointed as the "Pujari" of the
temple. This application is also attested by two witnesses Bihari Lal and Nuiya

Mahanto Sonar. Ex. P/22 dated 10.07.1946 is the complaint made against

Parmanand and Balbhadra Pandey to the Collector, which was forwarded to
Tahsildar for submitting report. Ex. P/23 is another complaint made withregard
to Balbhadra pandey acting as Pujari after the death of Mankhuni Pandey.
Ex. P/24 dated 31.08.1946 is the statement of accounts signed by Balbhadra
Pandey showing the accounts of the temple. Similarly, Ex. P/25, Ex. P/26,
EX. P/27 are the documents signed by Balbhadra Pandey as "Pujari" of the
temple showing the accounts of the temple. Ex. P/28 is complaint dated
16.06.1915 showing that earlier Mankhuni Pandey was the Pujari of the
"Banke Bihari" temple. After his death Balbhadra Pandey performed the duty
of "Pujari" and there is no definite income of the temple and no provision has
been made for any income. The rents of four shops are being received by
Mankhuni Pandey which is being received by his wife Shravan Dulliya. The
public who were donating for the temple requested to direct Shravan Dulliya
to deposit the accounts of the impugned properties.

22. Ex.P/29isa eon'_;plaint made by Shyam Sundar,

23.  Ex. P/30 is the judgment dated 12.04.1963 passed by J.M.E.C.
Chhatarpur in Criminal Case No. 39/1962 wherein the learned JM.F.C. held
Basant Lal guilty for offence under Section 354 of I.P.C.and sentenced him
to pay fine of Rs. 500/-. ' - .

24.  Ex.P/31 dated 06.10.1909 is the application submitted by Balbhadra
Pandey seeking direction that the charge of the property belongmg to the
temple has not been given to him.

25.  Ex.P/32 another letter of Balbhadra Pandey dated -25,th December,
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1909 for deﬁositing certain proceedings. .

26.  These documents make it clear that the ancestors of Basant Pandey
were appointed as "Pujari” of the temple "Banke Bihari Ji". By virtue of their
succession, they have been discharging the duty of Pujari. The defendant Nos.
3 to 5, therefore, utterly failed to prove that the temple is their ancestral
property, and they have right, title and interest on the temple "Banke Bihari
Ji". The respondents also failed to establish any adverse possession.

27.  Thedocuments Ex. P-31 and Ex. P-32, clearly show that the temple
* of "Banke Bihari Ji" was constructed through the donations of the Mahajans
(business community) and other articles for performing puja was purchased
by contribution. Balbhadra Pujari wrote letter Ex. P/31 dated 06.10.1909
and admitted that several items including the ornaments have been misplaced
and misappropriated by Mst. Shravan Dullaiya. When the devotees come to
the temple for "Charanamrit," they ask about these missing items. Hence,
Balbhadra Pujari requested the then Maharaja Sahib Ju Dev Bade Huzur
Bramha Rana Pratap Singh, to excuse the applicant Balbhadra Pujari for missing
of the articles of the temple and also to provide those articles. Exhibit P-32, if
read, literally, gives an idea that Mahajan community (shop owners) constructed
the temple by donation.

28.  RespondentNos. 3 to 5 are the successors of Balbhadra Pahdey and
are "Pujari" of the temple Pujaris cannot claim title over the trust property.
The documents filed are the documents more than 30 years old and have been
produced from the custody of the authorities, who in their official capacity
normally keep the record. These documents have been obtained from proper
custody, hence, are as.good as public documents. Object of Section 90 of the
Evidence Act is not to make it too difficult for persons relying upon ancient
documents to utilize those documents in proving their case. It is intended to
do away with the in seperable difficulty of proving the handwriting, execution,
and attestation of documents in the ordinary way after the lapse of many years.

When a document is or purports to be more than thirty years old. if it be

produced from what the Court considered to be proper custody, it may be
presumed that the signature and every other part of such document. which
purports to be in the handwriting of any particular person, is in the person's

handwriting, and that it was duly executed and attested by the person by

whom it purports to be executed and attested. It is not necessaty that the
sigaatures of the attesting witnesses or of the scribe be proved, for if everything
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was proved there would be no need to presume anything. Hence, these 30
years old documents have been produced from the proper custody can be
read as evidence, without formal proof as presumption can be drawn about
its execution by the person by whom it purports to have been executed.

29. It would be pertinent to mention here that the respondents were
allowed time to adduce evidence by way of affidavit under Order 18 Rule 4
of the Code of Civil Procedure. But the respondents Nos. 3 to 5 did not file
their affidavits within the prescribed time. After expiry of the date fixed, the
affidavits were filed. Hence, the affidavits could not be read as evidence.
Regarding respondent Nos. 3 to 5 only written statement has been filed and
no evidence has been adduced. Therefore, there is no evidence on record in
rebuttal of the case of the appellants. . '

30.  Contention of the respondent Nos. 3 to 5 that they are owners of the
temple and the properties mentioned in the plaint. In alternative they claim
title by virtue of adverse possession. They also claim that general public have
no access to the temple. It is the private property of the respondents. But the
aforesaid documents goes to show that this temple and other constructions
were made by Mahajans by raising funds. The details of the properties can be
depicted by the following map :- ‘

MAP
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(1)  Temple of Shri Banke Bihari Ji.

(2)  Temple of Shri Hanuman Ji

3) Shop rented to Ramsahay

(4)  Shoprented to one Gupta.

(5)  Openroom and entry to the temple.
(6)  Shoprented to Hamid Al. N

(7)  Shoprented to Ram Bharose Sunar.
(8)  Covered open space.

(9)  Covered open space.

(10) Kitchenofthe terﬂple.

(11)  The path of parikrama.

(12) Shop rented to Lohar. i
(13) Shop and room rented to R.P. Ven;m.
(14) Temple of Shri Sha;nkm Bhagwan.
(15) Toilet.

(16) House,
(17) Kitchen
(18) Wel

31.  The respondents did not deny the documents filed by the appellahts '

nor adduced any evidence to rebut the same.

32. - The documents Exhibit P-8 is the house-holds register of the year
1945-47, which is thirty years old documents, which show that house Nos.
350,351, 352 and 353 are the properties of the temple. The appellants also
placed reliarice on the document Ex. P-14 a registered gift deed of the year
1873 whereby a person namely, Ladle Kankare had gifted the property of
shop number 10 to "Shri Banke Bihari Ji" Temple. Similarly, shop No. 8 has
been gifted to "Shri Banke Bihar Ji" as State Grant vide Exhibit P-17. The
State Grant is not required to be registered as per Section 2 of the Government

le
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Grants Act, 1895. Ex. P-12 is the document which shows grant of the State
Government.

33.  Leamned Senior Counsel has vehemently contended that the present
suit is not related to "title" but the question is with regard to property which is
under the control and management of the "trust". When the property is under
the control and management of the "trust" and taxes are being paid, strict
rules of Transfer of Property Act do not apply. In this regard he placed reliance
on the decision rendered in the case of Thayarammal v. Kanakammal and
Others, (2005) 1 SCC 457 in which the Apex Court has held that :-

"15.  The contents of the stone inscription clearly indicate
that the owner has dedicated the property for use as
"Dharamchatra”" meaning a resting place for the travellers and
pilgrims visiting the Thyagaraja Temple. Such a dedication in
the strict legal sense is neither a "gift" as understood in the
property donated nor is it a "trust". The Indian Trusts Act as
clear by its preamble and contents is applicable only to private
"+ trusts and not to public trusts: A dedication by Hindu for
 religious or charitable purposes is neither a "gift" nor a "trust”
in the strict legal sense. (Sec B. K. Mukherjea on Hindu Law
of Religious and Charitable Trusts, Sth Edn. byA.C. Sen, pp.
102-03.) '

16.  Areligious endowment does not create title in respect
. of the property dedicated in anybody's favour, A property
dedicated for religious or charitable purpose for which the
owner of the property or the donor has indicgted no
administrator or manager becomes res nullius which the learned
author in the book (supra) explains as property belonging to
nobody. Such a property dedicated for general public use is
itself raised to the category of a juristic person. Learned author
at p. 35 of his commentary explains how such a property vests
in the property itself as a juristic person. In Manohar Ganesh
Tambekar v. Lakhmiram Govindram it is held that :-

"The Hindu law, like the Roman law and those derived from it,
recognises, not only corporate bodies with rights of property
vested in the corporation apart from its individual members,’
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but also the juridically persons or subjects called foundations."

The religious institutions like mutts and other establishments
obviously answer to the description of foundations in Roman
Law. The idea is the same, namely, when property is dedicated

for a particular purpose, the property itself upon which the
purpose is impressed, is raised to the category of a juristic
person so that the property which is dedicated would vestin =
the person so created. And so it has been held in Krishna -
Singh v.-Mathura Ahir that a mutt is under the Hindu law a
juristic person in the same manner as a temple where an idol is
installed.”

34.  Hereiterated that with a view to determine whether the property belongs
to "trust or deity” is not required to be proved with standard of proof as
required in a "title suit", In a title suit, the claim of'title is based on the documents
and required to be proved and established. It is the defendants / respondent
Nos. 3 to 5 who claim to be the owners are required to prove their title,
whereas the plaintiffs claim it to be property of the trust. Therefore, the plaintiffs

have established prima facie by property tax registers / government grants, -

glft deeds and the application submitted by ancestors of the respondent Nos.
3 to 5. Therefore, the defendants / respondent Nos. 3 to 5 claim of the temple
and its property have utterly failed to prove the same.

35.  Theclaim of the respondent Nos . 3 to 5 regarding title of the property
on the basis of the ancestral property and at the same time, they also claim to
have perfected their title by adverse possession, are mutually inconsistent.
True, it is later does not begin until the former is renounced. In this regard,
reliance has been placed in the case of Karnataka Board of Wakf v.
Government of India and Others, (2004) 10 SCC 779 in which the Apex
Court has held as under :-

"Ancient Monuments Preservation Act, 1904-8. 4 - Acquisition
of immovable property Govt. of India under the Act - Proof -
Entry in Register Ancient Protected Monuments - Evidentiary
value of - Register maintained by Executive Engineer in charge
of the ancient monuments produced wherein suit property was
mentioned and the Govt. was referred to as the owner - When
manner of acquisition was not under challenge, held, the entry
in the Register could be treated as a valid proof of acquisition

T
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under the appropriate provisions of the Act.

Adverse Possession - Essentials of*- Held, are exclusive
physical possession and animus possidendi to hold as owner
in exclusion to the actual owner - Facts to establish claim for -
adverse possession, stated - Pleas of adverse possession and.
of title are mutually inconsistent.” '

36.  Picking up the same thread, it would be appropriate to refer the case
of Mishrilal v. Rati Ram, 2007 (3) MPHT 159 wherein it has been held as
under :- . : :

"Adverse possession - Plaintiff brought a suit for declaration
and permanent injunction against the defendants claiming that
he is the owner of the suit land and he has perfected title on
the basis of adverse possession - defendants denied that the
plaintiff or his father'was in possession of the suit land - Trial
Court held that the plaintiff had failed to prove his adverse
possession and dismissed the suit - Reversing the decision of
the trial Court, the First Appellate Court decreed the suit of
the plaintiff, holding that the possession of the plaintiff was
" proved and was adverse - Held in Second Appeal by the
High Court that from the pleadings of the plaintiff himself it
was not clear against whom the plaintiff was pleading adverse
possession - The plaintiff's father was zamindar before the
abolition of Zamindari; hence it was not clear who was the
owner of the suit land and against whose ownership his father
had taken possession of the suit land and his possession had
become adverse - The plea of ownership as also adverse
possession set up by the plaintiff was mutually inconsistent - It
is inherent in the plea of adverse possession that someone else
was the owner of the property - Two sets of Khasra entries
were produced by the plaintiff and the defendants to prove
their respective possession - The Trial Court appreciating
that evidence had held that the plaintiff had failed to prove
that he was in continuous adverse possession of the suit land,
inasmuch as in Khasra entries for Samvat 2023 to 2027 the
possession of the plaintiff was not recorded. -" The Lower
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Appellate was not right in reversingthe decision of the Trial
Court - The judgment and decree of the Lower Appellate Court
was set aside and the judgment and decree of the Trial Court
was upheld. Suit of the plaintiff was dismissed."

37.  The cross objection under Order 41 Rule 22 of C.P.C. dated
17.08.2004 raised on behalf of the respondent Nos. 3, 4 and 5 considered.

(a) The contention of the respondent Nos. 3 to 5 are that Buddhi Prakash
Pahadiya could not have filed the suit in the capacity of next friend. It would
be appropriate to mention here that late Buddhi Prakash Pahadiya, filed an
application before the Registrar of Trust, had filed the civil suit. Buddhi Prakash
Pahadiya was a major and was having sound mind and he did not have any
interest adverse to the deity. In the present case, the deity is the God of "Banke
Bihari Ji," in the temple situated at the market Chhattarpur. As per Order 32
Rule 4 as amended by the Government of M. P. provides that :-

"4, Who may act as next friend or guardian for the suit :- (1)
Any person who is of sound mind and has attained majority
may act as next friend of aminor or as his guardian for the suit:

. Provided that the interest of such person is not adverse to that
of the minor and that he is not in the case of a next friend, a
defendant, or in the case of a guardian for the suit, a plaintiff.

(2) Where a2 minor has a guardian appointed or declared by
competent authority, no person other than such guardian shall
act as the next friend of the minor or as his guardian for the suit
unless the Court considers, for reasons to be recorded, that it
is for the minor's welfare that ancdther person be permitted to
act in either capacity." .

38.  Buddhi Prakash Pahaciiy'a was the doﬁatee of the deity "Banke Bihari
Ji" Market, Chhatarpur. The respondent Nos. 3 to 5 raised this plea for the
sake of objection but has not shown any reason for raising this plea.

(b) It is also claimed by the respondents that the learned trial Judge
ought to have appreciated and held that on the death of Buddhi Prakash
Pahadiya, the cause of action which was presently available to late Buddhi

' Prakash Pahadiya and, therefore, his legal representative had no right to
continue the suit, '
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39.  Neither Buddhi Prakash Pahadiya had any personal interest in the .
property nor his successor or the next friend claimed any interest in the trust
property. The public trust was created whose statutory guardian is the Registrar
of the Public Trust. The Registrar is the controller of the trust. Buddhi Prakash
Pahadiya and his next friend only wanted creation of "public trust" whose
statutory guardian would be the Registrar of the Public Trust. Without his
permission, no trust property could be formed and in case of mismanagement,
new trust could be appointed or direction could be sought by the Registrar or
from the District Judge. After the death of Buddhi Prakash Pahadiya, present
appellants have been substituted as the next friends to pursue the appeal. It
cannot be said that they have no legal right to continue the suit and appeal.
The respondent Nos. 3 to 5 who have been enjoying the property have raised
such plea to frustrate the suit and the appeal whereas very cleverly the
respondents have hot adduced any evidence in this regard and delayed the
proceedings by any means, to enjoy the property of the trust without having
- any ownership. :

(c) It is also claimed by the respondents Nos. 3 to 5 that the deity |
was not a party before the Registrar of Trust, therefore, the same could not
have been impleaded in the proceeding before the trial Court, hence, the suit
is not maintainable. After the order of the Registrar, Public Trust, Chhatarpur
the trust has been formed. The same has not been challengcd The. property
of the trust has been challenged. In this regard it can be very well found that
this objection has not been raised.

40.  There is no such written statement also. Such a plea cannot be
introduced for the first time at the time of appeal, The deity "Banke Bihari Ji"-
is themain deity in the temple establisheddong back. The persons, who worshlp
in the temple or the persons interested to safeguard the interest of dc1ty inthe
temple property, filed the application for creation of Public Trust. It is not the
case of the respondent Nos. 3 to 5 that Buddhi Prakash Pahadiya or Hari
Shankar Pahadiya, Anand Kumar Pahadiya have any personal interest in the
property, therefore, the claim of the respondents No. 3 to'5 cannot be accedcd
to.

# (d) The evidence adduced and the documents produced by the plaintiff
/ appellants before the trial Court are sufficient to hold that the respondent -
Nos. 3 to 5 and their forefathers were only "Pujaris” of the temple and they
were appointed for the purpose of offering "puja". The documents Ex. P/9,
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Ex.P/18, Ex. P/20, Ex. P/23, Ex. P/24, Ex. P/25, Ex. P/27, Ex, P/31, Ex. P/
32 are related to "Pujari" and these documents have not been.denied by the
respondents. The documents and the oral evidence adduced are not rebutted
by the respondent Nos. 3 to 5. Therefore, the learned trial Court after proper
appreciation of evidence held that the property and the deity is that of the
Trust.

(e) The respondent Nos. 3 to 5 further raised the objection that the
trial Court ought to have appreciated the suit filed by the plaintiff based on
bearsay evidence and the documents relied by the plaintiff are not duly proved
in accordance with law. :

4].  Ashasbeen already stated the genealogy of the family of "Pujari" to
whom the respondent Nos. 3 to 5 belongs have been proved by the appellants
and the same has not been denied or rebutted by the respondents No. 3 to 5.
The averments are substantiated by documerts Ex. P/9, Ex. P/18, Ex. P/20,
Ex. P/23, Ex. P/24, Ex. P/26, Ex. P/27. Simply by saying that these documents
are not proved, is not enough. These documents raising from the year 1908
and are certified copies. The same have not been challenged by the respondents
before the trial Court. The respondent Nos. 3 to 5 relied upori on Narbada
Devi Gupta vs. Birendra Kumar Jaiswal And Another, (2003) 8 SCC 745
and R.V.E. Venkatachala Gounder vs. Arulmtgu Viswesaraswami & V. S.

Temple And Another, (2003) 8 SCC 752 and claimed that the contents of
documents are not proved - mere production and marking of a document as
exhibit not enough - Execution has to be proved by admissible evidence.

42.  The objection raised by the respondent Nos. 3 to 5 regarding the
documents which are 30 years old do not hold good, as the documents are
more than 30 years old and Section 90 of the Evidence Act comes into play.
These document purported to be produced from proper custody. Therefore,
it may be presumed that the signature and every other part of such document,

. which purports to be in the handwriting of the particular person isin the person's
handwriting and that it was duly executed.

43. It is also claimed-that this objection can be raised even after the
documents have been marked as exhibit or even in appeal or revision. In this
regard the observation made by the Hon'ble Apex Court in the case of R. VE.
Venkatachala Gounder (Supra) is very relevant. The Court held as under :-

“The objections as to admissibility of documents in evidence
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may be classified into two classes : (i) an objection that the
document which is sought to be proved it itself inadmissible in
evidence; and (ii) where the objection does not dispute the
admissibility of the document in evidence but is directed
towards the mode of proof alleging the same to be irregular or
insufficient. In the first case, merely because a document has
been marked as "an exhibit", an objection as to its admissibility
is not excluded and is available to be raised even at a later
stage or éven in appeal or revision. In the latter case; the
objection should be taken when the evidence is tendered and
once the document has been admitted in evidence and marked
as an exhibit, the objection that it should not have been admitted
in evidence or that the mode adopted for proving the document
is irregular cannot be allowed to be raised at any stage
subsequent to the marking of the document as an exhibit. The
latter proposition is a rule of fair play. The crucial test is whether
an objection, if taken at the appropriate point of time, would
have enabled the party tendering the evidence to cure the ’
defect and resort to such mode of proof as would be regular."

44. In a civil case the plaintiff is expected to prove his case by '
preponderance of probab111ty and not beyond reasonable doubt. In the present .
case, a high decree of probability lending assurance of the availability of the
documents available with the plaintiff was enough to shift the onus on the
defendant / respondents. But the defendant / respondent Nos. 3 to 5 did not
succeed in shifting back the onus not to say that the respondents deliberately
after availing opportunity rather, mischievously did not adduce any evidence.
Thus, the plaintiffs/ appellants burden of proof safely be deemed to have been -
discharged. The appellants in the opinion of this court has safely succeeded in
shifting the onus on to the respondents and, therefore, the burden of proof
which lay on the appellants had stood discharged. The High Court is not
required to enter into evaluation afresh. The findings of facts arrived at by the
learned trial Court is not perverse. In the case of R.VE. Venkatachala
Gounder (supra), certain photacopies of documents were produced-and
admitted in evidence, therefore, the learned Apex Court has opined that these
documents ought not to have been admitted.

45.  Inthe present case, the documents'are certified copies of the relevant '

g
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papers / receipts, applic'ations_ etc., which ate more than 30 years old and,
therefore, the same cannot be discarded, as provided under Section 90 of the
Evidence Act.

46.  Counsel for the respondent placed reliance on Gwalior Ceramic and
Potteries Pvt.Ltd. v. Karamchand Thapar and Brothers Coal Sales Ltd ,
1996 M.P.L.J. 772 and claimed that mere marking of documents as exhibit
does not dispense with proof,

47.  In the case of Javer Chand aﬁd Others v. Pukhraj Surana, AIR
1961 SC 1655; the Full Bench of the Hon'ble Apex Court has held that :-

"Where a question as to the admissibility of a document is

raised on the ground that it has not been stamped or has not

been properly stamped, the party challenging the admissibility

of the document has to be alert to see that the document is not

admitted in evidence by the Court. The Court has to judicially

determine the matter as soon as the document is tendered in

evidence and before it is marked as an exhibit in the case,

Once a document has been marked as an exhibit in the case

and has been used by the parties in examination and cross-

examination of their witnesses; S. 36 comes into operation.

Once a document has been admittedin evidence, as aforesaid,

it is not open either to the trial Court itself or to a Court of

Appeal or Revision to go behind that order. Such an order is

not one of those judicial orders which are liable tobe reviewed

or revised by the same Court or a Court of superior

jurisdiction.”
48. - Therefore, the objection raised by the respondents cannot be accepted.
Once a document has been admitted in evidence, it is not open either to the
trial Court itself or to Court of appeal or revision to go behind that order. It is
needless to say that this is a Full Bench judgment of the Hon'ble Apex court.

49.  Therespondent Nos. 3 to 5 have further claimed that in the absence
of legal evidence on record, it ought to have been held that the plaintiff has
miserably failed to prove its case. Beside, the genealogy of the "Pujari family,"
the appointment of Pujari Ex. P/15, the state grant in respect of shop occupied

- by tenant Gyasilal which is the property mentioned at serial No. § of Schedule-
- A.Ex,P/17, the details of state grant to Mankhuni Pandey Ex. P/11 and P/12
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are the documents clearly indicate that the Balbhadra Pandey, Mankhuni
Pandey have been appointed as Pujari. Subsequently, Shravan Dulliya,
Kanhaiyalal Pandey and Basantlal Pandey were appointed as Pujari. The
respondents Ganesh and Madho claimed to be the Pujari of temple. Pujari
cannot claim the ownership of the temple of the property. The Pujari will
remain as Pujari and without any interest, title over the property of the temple.
The respondents claim the entire property of the temple as their own property
and have claimed alternatively that by virtue of adverse possession have
acquired the title. This claim of the respondent itselfis untenable.

50. Inthe case of Moolchand vs. Radha Shran and Another, (2006) 2
M.P.L.J., this Court has earlier held that pleadings cannot take the place of
proof, until it is proved by reliable evidence by examining the witnesses.

51. Non-entrance of the respéndent / defendant Nos. 3 to 5 in witness

" box to prove their case as per their pleadings are sufficient circumstances to

draw an adverse inference against them that they have no case against the
appellants.

52. In Karnataka Board of Wakf'Vs. Government of India And Others,
(2004) 10 SCC 779, the Apex court has opined that :-

"D. Adverse Possession - Essen’uals of - Held, are exclusive

. physical possession and animus possidendi to hold as owner
in exclusion to the actual owner - Facts to establish claim for
adverse possession, stated - Pleas of adverse possession and
of title are mutually inconsistent - Limitation Act, 1963, Art.
65." :

53.  Similarly, in the case of Gafoor Khaﬁ Vs. Sultan Jahan And Others,
2006 (3) M.P.L.J. 112, a Co-ordinate Bench of this Court has observed
that:-

"Adverse Possession - Suit for déclaration of title -
Subsequently plaint was amended taking plea of adverse
possession - Plea on title and-adverse possession are mutually
inconsistent and the latter does not begin to operate until the
former is renounced."

54.  Reliance has also been placed in the case of Smt. Dayamathi Bai Vs.
K. M. Shaffi, AIR 2004 SC 4082 wherein it is held that :-
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"Evidence Act (1 of 1872), Ss. 65, 90-Civil P. C. (5-0f 1908),
0. 23, R. 3-Admissibility of documents in evidence - Objection
as to mode of proofalleging same to be irregular, insufficient -
Objection to be taken at trial before document is marked as
an 'exhibit' and admitted to record - Plaintiff submitted certified
copy of sale deed in evidence - No objection raised by
appellant / defendant when sale deed was taken on record
and marked as an 'exhibit' - Even execution of sale deed not
challenged by appellant / defendant - Objection by appellant
as to mode of proof before lower appellate Court - Not
sustainable - Regd. certified copy of sale deed which was 30
years old document is admissible in evidence invoking S. 90
of Evidence Act."

55.  Inthe present case it is not the sale deeds or any documents but the
entries of the records and certified copies of applications submitted by the
ancestors and appointment of Pujari by the then State of Chhatarpur. The
execution of these documents are 30 years old and the scribers or the persons
could not be called to prove the documents.

56.. The appellarts cited Jai Ndrayan Durga Prasad Vs. Satyanarayan
alias Dhonbabu, 1991 M.P.L.J., 76 8, whetein it has been held that -

‘Presumption under - The question as to whether the
presumption under section 90 arises or not, in the circumstances
of the case, must be decided on the evidence adduced."

57.  The plaintiff/ appellants had led evidence to prove the documents
" which are more than 30 years old and certain documents are issued by the
then Estate of Chhatarpur and the rent books are maintained by the proper
custodian. Certified copies of these documents which are 30 years old and
are presumption about its execution and signatures. The defendant /
respondents No. 3 to 5 did not rebute the same nor enter into the witness
box. Therefore, no reason to disbelieve these documents. Hence, the citation
Jai Narayan Durga Prasad (Supra) is of no avail to the respondent Nos. 3
to 5. The finding of the learned trial Court is not perverse as the learned trial _
Court has rightly drawn the presumption of the documents which are 30 years
old. :

(g) The respondents also raised the cross objection that the trial Judge
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grossly erred in drawing presumption with regard to the documents which
were 30 years old.

(h) The respondents in their cross-objection have also raised the plea
that the trial Court ought to have appreciated that no relief to the plaintiff

" could have been granted totally beyond the scope of the suit and which was

not even prayed for. The trial Court placing reliance upon the map Ex. P/1
has tried to give the temple a rectangular shape and this part of the temple
was declared to be the Public Trust property and the remaining part are the
properties shown in the evidence are left out. Therefore, it cannot be said that
the learned trial Court has granted any relief which was not prayed for.

(i) The respondents Nos. 3 to 5 further claimed that the trial Court
ought to have held that there was non-compliance of the mandatory provision
of Section 8(ii) of the M. P. Public Trust Act and no notice was issued as
required. Therefore, the suit ought to have been dismissed on this ground
only. Ex. P/3 is the notice issued to the Registrar, Public Trust as well as
State. Such notice were received by the Registrar, Public Trust and the State.
Their acknowledgment are Ex. P/4 and Ex. P/5 (the postal receipt). Therefore,
this objection does not have any merit.

(j) The respondents Nos. 3 to 5 fqrther claimed that the trial Court
ought to have appreciated the revision with regard to granting rectangular
shape of the temple was not prayed for by the plaintiff. The house and shops
would be required to be demolished, in case, rectangular shape is given to the
temple. It is to be reckoned that the learned trial Court on the basis of the
evidence has tried to give a rectangular shape to the temple and no order was
passed with regaid to the remaining part of the temple property.

58.  The respondent Nos. 3 to 5 have not filed any counter map nor led
any evidence. The sole evidence produced by the appellant / plaintiff was
considered by the trial Court. Keeping in view the things as understood by
the learned trial Court pronounced the judgment giving the reasons at paragraph
51 and 52.

(k) The respondents have also contende'd‘ thaf the learned trial Court
ought to have decided the suit along with the suit preferred by the defendant
Nos. 3 to 5. It would be appropriate to mention here that the suit filed by the
respondent Nos. 3 to 5 has been stayed by the order dated 03.03.1981. This
order was not challenged by the respondent Nos. 3 to 5. Therefore, the same
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has become attained finality. The learned trial Court discussed this at para 14
of judgment impugned. >

59, Inthe case of Javer Chand and Others V. Pukhmj Surana, AIR
1961 SC 1655, the Four Judge Bench of Hon'ble the Apex Court has held
that :-

"Once a document has been marked as.an exhibit in the case
and the trial has proceeded all along on the footing that the
document was an exhibit in the case and has been used by the
parties in examination and cross-examination of their witnesses,
Section 36 of the Stamp Act comes into operation. Once 2
document has been admitted in evidence as aforesaid, it is not
open either to the trial Court itself or to a Court of appeal or
revision to go behind that order."

60.  Therefore, the documents which have been considered cannot be
discarded on this ground.

61. In the case of 4bdul Karim Khan & Others Vs. Municipal
Committee, Raipur, AIR 1965 SC 1744, the Full Bench of Hon'ble Supreme
Court had the occasion to consider similar matter regarding the inquiry .
permitted by the provisions of M. P. Public Trust Act. The Hon'ble Apex
Court at paragraph 10 to 14 has held that :- :

"10. We are not impressed by this argument. In testing the
validity of this argument, we must bear in mind the itnportant
fact that Act is concerned with the registration of public, religious
and charitable trusts in the State of Madhya Pradesh and the
inquiry which its relevant provisions contemplate is an inquiry
" . into the question as to whether the trust in question is public or
private. The enquiry permitted by the said provisions does not
take within its sweep questions as to whether the property
belongs to.a private individual and is not the subject-matter of
any trust at all. It cannot be ignored that the Registrar who, no
doubt, is given the powers of a civil Court under Section 28 of
the Act, holds a kind of summary inquiry and the points which
can fall within his jurisdiction are indicated by clauses (i) fo (x)
~of Section 4(3). Therefore, prima facie, it appears unreasonable
to suggest that contested questions of title, such as those which
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have arisen in the present case, can be said to fall within the
enquiry which the Registrar is authorized to hold under Section
5ofthe Act." .

11. Besides, it is significant that the only persons who are
required to file their objections in response to a notice issued
by the Registrar on receiving an application made under
Section 4(1), are persons interested in the public trust-not
persons who dispute the existence of the trust or who challenge
the allegation that any property belongs to the said trust. Itis
only persons interested in the public trust, such as beneficiaries

. or others who claim a right to mange the trust, who can file

objections and it is objections of this character proceeding
from persons belonging to this limited class that fall to be
considered by the Registrar. It cannot be said that the
respondent falls within this class; and so, it would be idle to
contend that it was the duty of the respondent to have filed
objections under Section 5(2).

12. It istrue, Section 8(1) permits a suit to be filed by apersons
having interest in'the public trust or any property found to be,

trust property. The interest to which this section refers must
be read in the light of Section 5(2) to be the interest of a
beneficiary or the interest of a person who claims the right to
maintain the trust or any other interest of a similar character. It
is not the interest which adverse to the trust set up by a party
who does not claim any relation with the trust at all. That is
why we think the finality on which Mr. Sinha's argument is
based cannot avail him against the respondent inasmuch the

_ respondent was not a party to the proceedings and could not

have filed any objections in the said proceedings.

13. Then again, the right to file a suit to which Section 8(1)
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refers is given to persons who are aggrieved by any finding of -

the Registrar. Having regard to the fact that the proceedings
before the Registrar are in the nature of proceeding before a
civil court, it would be illogical to hold that the respondent
who was not a party to the proceedings can be said to be
aggrieved by the findings of the Registrar. The normal judicial

*
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concept of.a person aggrieved by any order necessarily

Ppostulates that the said person must be a party to the
proceedings in which the order was passed and by which he
feels aggrieved. It is unnecessary to emphasize that it would
be plainly unreasonable to assume that though a person is not
a party to the proceedings and cannot participate in them by
way of filing objections, he would still he found to file a suit
within the period prescribed by Section 8(1) if the property in
which he claims an exclusive title is held by the Reg1strar t
belong to a public trust.

14. Similarly, the right to prefer an appeal against the Registrar's
order prescribed by Section 4(5) nécessarily-implies that the
person must be a party to the proceedings before the Registrar;
otherwise how would he know about the order ? Like Section
8(1), Section 4(5) also seems to be confined in its operation
to persons who are before the Registrar, or who could have
appeared before the Registrar under Section 5(2). The whole
scheme is clear; the Registrar inquires into the question as to
whether a trust is private or public, and deals with the points

- specifically enumerated by Section 4(3). Therefore, we have:
no hesitation in‘holding that the courts below were right in
coming to the conclusion that the fact that the property now in
suit was added to the list of properties belonging to the wakf,
cannot affect the respondent’s title to it. On the merits, all the
courts below have rejected the appellants' case and have
upheld the pless raised by the respondent in defence."

62. Learned Senior counsel Shri R. P. Agrawal contended that the
respondent Nos. 3 to 5 are not persons aggrieved. Therefore, the scope of
enquiry under Section 4, 5 and 8 of the M. P. Public Trust Act being a summary
enquiry, the respondent as interested party and their interest in adverse to the
trust, therefore, their cross-examination cannot be considered.

63.  Considering the above circumstancesand the legal aspects, this appeal
deserves to be partly allowed with regard to property mentioned at Serial
Nos. 1 to 10 at paragraph 11 of this judgment and it is held that the above
property belongs to the trust "Banke Bihari Ji," Market Chhatarpur, The
judgment and decree passed by the 3rd A.D.J., Chhatarpur dated 26.04.2004
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"65.°  Appeal stands ﬁértly a.llowed with ._eost.
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is modlﬁed accordmgly Fresh decree be withdrawn. ;

64. The Reglstrar Pubile Trust Chhatarpur may appomt ‘the Managing
Trustee and form the committee at the éarliest by nominating the members
from the pubic in accordance with the law, for managmg the affairs of the
ternple

Appeal partly allowed,
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Co Before Mr. Justice Hemant Gupta, Cluef Justtce &
Mr. Justice C.V. Sirpurkar -
Cr A. No. 908/ 1 998 (Jabalpur) decided on 20 June, 2017

SHRICHAND & ant. o PR : Appellants
VS. . .. :' Y s, 1 “
STATE OF M.P. : : Respondent

A. - Penal Code (45 of 1860), Section 300 Exception 4; 302/34,
326 & 304 Part I and II — Murder — Conviction — Intention — Solitary
Blow— Appellant Shrichand convicted w/S 302/34 IPC —Held — Regarding
payment of price of sheaves grass supplied/sold by appellants to deceased,
appellants had an altercation with deceased where Shrichand struck a
solitary axe blow on back of deceased — Held — There was a sudden quarrel/
fight and appellant in heat of passion inflicted solitary blow without
premeditation on back of deceased which is niot a vital part of human body
—No intention to cause death — Act would fall under exception 4 to Section
300 IPC —Injury caused by dangerous weapon like axe which could likely
to cause death, therefore act would not come u/S 304 (Part I) but u/S 304
(Part II) IPC — Conviction of Shrichand modified to one u/S 304 (PartII)
IPC — Sentence of life 1mpr1sonment reduced to 10 years R.L. — Appeal
partly allowed. " (Paras 21,22 & 24)
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"B, Penal Code (45 of 1860), Section 326 — Conviction —
Nature of Injury — Appellant no. 2, Shivcharan convicted w/S 326 IPC —
Held - Shivcharan inflicted a blow to cousin of déceased with sharp

side of axe resulting in incised wound and fracture of left elbow joint—

He cause grievous injury to victim with a sharp cuttmg object —
Shivcharan rightly. convncted u/8 326 IPC —His appeal aga1n§t conviction
dismissed, J (Para 23)
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JUDGMENT

The' Judgment of the Court was delivered by -
C.V. SIRPURKAR, J. ;- This ctiminal appeal under Section 374 (2) of the
Cr.P.C. filed on behalf of the appellants/accused persons Shrichand and
Shivcharan is duectgd against judgment dated 28.2.1998 passed by the Court

-
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of IIlrd Additional Sessions Judge, Chhindwara in Sessions Trial No. 60/
1997, whereby accused Shrichand was convicted under Section 302 of the

- LP.C. and was sentenced to undergo life imprisonment and a fine in the sum
of Rs.5,000/-. In default of payment of fine, he was directed to undergo
rigoggus imprisonment for a further period of six months. Accused Shivcharan .
was convicted under Section 326 of the I.P.C and was directed to undergo
rigorous imprisonment for a period of three and half years and a fine in the
sum of Rs.1,000/-, In default of payment of fine, he was dlrected to undergo
rigorous imprisonment for a further period of three months.

2. The prosecution case before the trial Court may bncﬂy be stated thus:
Accused persons Shrichand and Shivcharan are real brother. Deceased Khoob
Chand and injured Dwarika Prasad were cousins. At about 5:30 p.m. on
28.9.1997, deceased Khoob Chand was standing in front of Sarpanch Munna
Lal's house. At that time, accused persons Shrichand and Shivcharan arrived
on the spot. Shrichand demanded the price of sheaves grass said to have
" been supplied by him to deceased Khoob Chand. Deceased Khoob Chand
replied as to on what account Shrichand was demanding money. Consequently,
they started abusing each other. Pursuant to aforesaid altercation, accused
Shrichand struck a blow with an axe he was carrying, upon the back of the
deceased Khoob Chand. As aresult, deceased fell down and started to bleed.
His cousin Dwarika tried to pull him up, he asked Shrichand and Shivcharan
as to why they had assaulted his brother; whereon, accused Shivcharan
exhorted Dwarika and asked him to come and threatened that Shivcharan
would also killed Dwarika. Thereafter, Shivcharan struck a blow to Dwarika
with the axe he was carrying, near left elbow joint. Consequently, Dwarika
" also started to bleed. Mohan, Munna Lal and Malook Chand were present
on the spot, they intérvened in the matter. If they had not protected Khoob
Chand and Dwarika, the accused persons would have killed both of them.
Since, Khoob Chand had sustained a serious injury in the back, he was losing
his consciousness. Deceased Khoob Chand and Dwarika were taken on a
bullock cart to police out-post Newton, where the first information report
was lodged by injured Dwarika. Deceased Khoob Chand succumbed to his
injuries at around the time, they reached the police outpost. During investigation,
on the separate disclosure statements made by accused persons Shrichand
and Shivcharan, axes with blood like stains were recovered from the possession
of accused persons.
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3. The trial Court framed the charge under Section 302 read with section
34 of the LP.C. against accused Shrichand and a charge under Section 302
read with Section 34 and Section 307 of the I.P.C. against accused Shivcharan.
The accused persons abjured guilt and claimed to be tried.

4. After the trial, the trial Court held that the prosecution has succeeded
in proving beyond reasonable doubt that accused Shrichand had committed
murder of Khoob Chand by inflicting a blow with an axe; therefore, he was
convicted under Section 302 read with section 34 of the L.P.C. It was further
held that co-accused Shivcharan had not participated in aforesaid act of
accused Shrichand in any manner; therefore, he was acquitted of the charge
under Section 302 read with section 34 of the LP.C. It was further held that
the prosecution had failed to prove that the accused Shivcharan had attempted
to commit murder of injured Dwarika; however, the prosecution had succeeded
in proving that Shivcharan had caused grievous injury to Dwarika by a sharp
cutting objects like axe; therefore, the trial Court acquitted Shivcharan of the
offence punishable under Section 307 of the I.P.C. but convicted him under
Section 326 of the I.P.C. thereof.

5. Conviction of appellant Shrichand under Section 302 and appellant
Shivcharan under Section 326 of the LP.C. has been challenged before this
Court mainly on the ground that appellant Shrichand was demanding Rs.800/-
from Khoob Chand for sheaves of grass he had supplied to him. The deceased
was disputing the fact that any such amount was due. Deceased Khoob Chand
and his cousin Dwarika beat the appellants with sticks. As a result, Shrichand
sustained three injuries caused by hard and blunt objects and Shivcharan
sustained five injuries also caused by hard and blunt objects. The existence of
these injuries upon the person of the appellants have been proved by Dr. R.K.
‘Bansod (PW-10) and recorded in their M.L.C. reports Ex. D-2 and D-3.
None of the prosecution witnesses has admitted that the appellants had suffered
such significant and numerous injuries in the incident. As such, no explanation
is forthcoming from the prosecution to explain the injuries sustained by the
appellants in the incident. In these cucumstances the trial Court ought to have
dIawn following inferences:

(I) that prosecution has suppressed the genesis and origin of the
occurrence and has not presented the true version;

(II) the witnesses, who have denied the existence of injuries on the ‘



*}

)

~

LLR[2017]MB.- Shrichand Vs State of M.P. (DB) - 2235

person of accused are lying on 2 most material point and; therefore, their
evidenceisunreliable; © - : : -

(III) that the defence version which explains injuries on the body of - )
accused persons is-rendered probable so as to throw doubt upon the
prosecution story. ' :

For aforesaid contention, learned counsel for the appellants has placed
reliance upon the judgment in case of Laxmi Singh and others vs Stqte of
Bihar AIR 1976 SC 2263; therefore, it has been argued that the appellants
deserve benefit of doubt. S .'

-

6. - The second argument that has been’ hdvancéd on behalf of the
appellants is that the sole injury-that is alleged to have been caused by appellant

. Shrichand to deceased Khoob Chand was inflicted upon his back, which is 2

non-vital part of the body; therefore, the appellant Shrichand cannot be
attributed with intention to cause death of deceased Khoob Chand. At worst,
it can be said that he had knowledge that such an injury may cause death of
the deceased; therefore, the act of the appellant Shrichand would fall under
the category of Section 304 (Part-II) of the L.P.C. For the aforesaid contention,
learned counsel for the appellants has placed reliance upon the judgment
rendered by the Supreme Court in the case of rjun Vs. State of Chhattisgarh
(2017) 3 SCC 247. - . : T

- 7. Learned panel lawyer for the respondent/State on the.other hand has

supported the impugned judgment. ‘ _—

8. On perusal of the record and after due consideration of the rival
contentions, we are of the view that this appeal must succeed but only in part.

" The conviction of appellant Shrichand under Section 302 of the LP.C. is liable

to be modified into one under Section 304 (Part-1I) and the sentence is also
required to be modified accordingly. The conviction of appellant Shivcharan
under Section 326 of the I.P.C. does not deserve to be interfered with a_md is
liable to be affirmed. The reasons for our conclusions are as follows :

9. As per prosecution story, the incident is alleéed to flave taken place'in
front of Sarpanch Munna Lal's house. Appellant Shrichand lives across the
road. Prosecution has examined two eye witnesses namely Mohan (PW-3)

and Mu‘rma']i_,al (PW-4), who are witnesses to the incident from the beginning -
to end. They were sitting in Munna Lal's house waiting for the local MLA to
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arrive. Injured eye witness Pwarika reached the spot when the appellant

Shrichand inflicted axe blow upon Khoob Chand. The sum and substance of

the deposition of aforesaid three prosecution witnesses is that at about 5:00

" p.m.on24.1.1997, Mohan (PW—3) and Munna Lal (PW-4) were sitting in
the house of Sarpanch Munna Lal. At that time, deceased Khoob Chand
arrived in the alley situated in front of Munna Lal's house. He came from the

“direction of tailor's house. Appellant Shrichand stopped deceased Khoob
Chand and asked for the price of grass sheaves supplied by him. Deceased
Khoob Chand protested and said that no money was due by him to appellant
Shrichand; whereon, Shrichand started to abuse Khoob Chand and matter
flared up. At that juncture, appellant Shrichand delivered a blow to back of
deceased Khoob Chand with an axe that he was carrying. As a result, Khoob
*Chand fell down and started to bleed from the wound

10.  Mohan (PW-3) has stated that after altercatlon with deceased Khoob
Chand, Shrichand had gone inside his house and had returred with an axe. At
that time, Dwarika also arrived. During same altercation, accused Shivcharan
delivered a blow with an axe to the hand of Dwarika Prasad as he tried to
intercede on behalf of Khoob Chand. Dwarika also to blead from his hand.

11."  Munna Lal (PW-4) left immediately for police outpost Newton to call
the police. Meanwhile, deceased Khoob Chand was lapsing into
unconsciousness, The villagers took deceased Khoob Chand and Dwarika in
a bullock-cart towards Newton police out-post. The police met them on their
way to police out-post Newton; thereafter, Dwarika lodged the FIR at around
“10:00 p.m.. At about the same time, Khoob Chand succumbed to his injury.

12. Dr. RK.Bansod (PW-10) has supported the prosecution case and
has stated that at about 11:00 p.m. on 24.1.1997, he had examined deceased
Khoob Chand. He had suffered incised wound admeasuring 4” X 1” which
was very deep and was bleeding profusely. As a result of aforesaid injury,
.deceased Khoob Chand was gasping for breath. The injury was surrounded
by swelling. It was caused by hard and sharp object. At that time, Khoob
Chand was semi-conscious. '

13.  Dr.RK.Bansod (PW-10) has further submitted that he had conducted

post-mortem examination on the dead body of the deceased at about 10:30 -

© p.m. on25.1.1997. After dissecting the body, he had found that under aforesaid

injury, 5th, 6th and 7th ribs were broken. The muscles were cut and there-was

7]
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a4”X 1” cutin lung In hlS opinion, the deceased. had died asa result of"
shock and hemorrhage resultmg from aforesaid injury.

the defence taken by the appellants, we find that all three prosecition witnesses
namely Dwarika (PW-1) Mohan (PW-3) and Munna (PW-4) have
cate goncally denied that deceased Khoob Chand and Dwarika had caused
any injury to Shirichand or Shivcharan. They have stated that if ¢ all Shrichand
and Shivcharan have suffered any injury, they do not know how! it was caused.
However, itis 31gmﬁcant to note that Dr. R K. Bansod (PW-10) had admitted

14,  Intheback drop of aforesaid prosecution evidence, whEn we examine

. in his cross examination that at about 11:50 p.-m. on 24.1.1997, he had

examined Shrichand and had found following three i injuries on his person:

) One lacerated wound admeasuring 1/4” X 1/4” on left eyebrow
Blood had clotted over that i mJury, S .

(i) acontusion admeasuﬂng"?]”X 4 uporx lips;
@) _ acontusion admeasuring 2” X 17" on right side of neck;

-Aforesaid injuries were caused by hard and blunt object. Duration
of aforesaid injuries was 5'to 9 hours. His M.L. C Report in this regard is.

’ EX P'3 .

15.  Dr. Bansod (PW-10) had also steted in his cross exarrnnatlon that at
11:30 p.m. 0n 24.1.1997, he examined appellant thvcharan and had found
following injuries:

() - aredcontusion admeasuring 4”X1 ”between 5th and 8th nps '
(51c ribs.). The inj ured was complained of pain;

(ii) a contusion ad measuring 5” X 1” red in colour, on outer aspect of

right thy; : .

@i acontusion admeasuring 4”X1°/ red in colour, on outer aspect

o right elbow;

@)  anabrasion below naval admessuiring 27X1/4",
ﬁr). - anabrasion admeasuring.1.5”X 2 .5/ right side of throat.

. All of aforesald injuries were caused by hard and blunt object within
5108 hours of the examination. Appellant Shivcharan was refereed for X-ray
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examination of injury number }. His M.L.C. Report is exhibit D-2.

"16. - Thus, it is clear that at least 5 injuries on the body of appellant
Shivcharan and three injuries on the body of appellant Shrichand were present,
which could have been caused in the incident. The prosecution witnesses, had
failed fo explain any of these injuries. In fact, they denied having seen any
such injury on the person of the appellant. In these circumstances, relying
upon the judgment 1 rendered by the Supreme Court in the case of Laxmi
Singh and others vs State of Bihar AIR 1976 SC 2263, learned counsel for
the appellant has contended that the appellants deserve benefit of doubt. In
the case of Laxmi Singh (supra), the Supreme Court has relied upon the
judgment rendered by an earlier case of Supreme Court Mohan Rai Vs. State
of Bihar AIR 1995 S.C. 1674. It has been held in substance, in the case of
Laxmi Singh as follows: '

In a murder case, the non-explanation of the injuries sustamed by
the accused at about the time of the occurrence or in the course of
altecaration is a very important circumstance from which the. C ourt can
draw the followmg inferences :

(1) that the prosecution has suppressed the genesis and the origin
of the occurrence and has thus not presented the true version;

(2) that the witnesses who have denied the presence of the injuries
on'the person of the accused are lying on a most material point and
therefore their evidence is unreliable;

(3) that in case there is a deferice version which explains the
injuriés on the person of the accuised it is rendered probable soasto”
throw doubt on the prosecution case.

The omission on the part of the prosecution to explain the injuries
on the person of the accused assumes much greater importance where
the evidence consists of interested or inimical witnesses or where the
defence gives a version which competes in probability with thar of the -
procession one.

. There may be cases where the non-explanation of the injuries by
the prosecution may not affect the prosecution case. This principle would
obviously apply to cases where : '

- the injuries Sustained by the accused are minor and superficial
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- where the evidence is so clear and cogent, so indépendent and _
disinterested, so probable, consistent.and creditworthy, that it far
outweighs the effect of the omission on the part of the prosecution to
explain the injuries. ‘ : ' '

17.  However, we may note that none of the injuries sustained by dppellant
Shivcharan was visible, as none of them caused any bleeding. Likewise, there
was only one injury on the person of appellant Shrichand, which was 1”x1/4”
on left eyebrow, wherein the blood had clotted:and which could be said to be.
visible. Moreover, none of aforesaid injuries was grievous in nature. The fact
that these injiries were caused during the incident did not find place in the
examination of the accused persons under Section 313 of the Cr.P.C.
Moreover, a suggestion was made to Mohan (PW-3) in his cross- examination
that after the incident, the appellants were tied up in the courtyard of Sarpanch
Munna Lal and Munna Lal, Mohan or some other persons had beaten up the
appellants. In these circumstances, the possibility that aforesaid injuries were
not caused by the Khoob Chand or Dwarika during the course of the incident
also cannot be ruled out. It may further be noted that the injuries found on the
person of the appellants pale into insignificance when compared to conspicuous
.and serious injuries sustained by the victims. In this regard, a three Judge
Bench of the Supreme Court in the case of Takhaji Hiraji Vs. Thakore
Kubersing Chaman Singh (2001) 6 SCC 145 has substantially held as
hereunder: - - :

v~ The view taken consistently is that it cannot be held as a matter
of law.or invariably a rule that whenever the accused sustained an injury
in the same occurrence, the prosecution is obliged to explain the injury
and on the failure of the prosecution to do so the prosecution case should
be disbelieved. ~ - - :

<

Before non-explanation of the injuries on the persons of the
accused persons by the prosecution witnesses may affect the prosecution
case, the Court has to be satisfied of the existence of two conditions: -

(1) that the injury on the person of the accused was a serious

(ii) that such injuries must have been caused at the time of the
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occurrence in question. _
Non-explanation_of infuries assiimes greater significance when
- the evidence consists of interested or partisan witnesses or

- where the defence gives a version which competes in probab:hty
with thar of the prosecution.

Where the evidence is clear, cogent and creditworthy and
where the Court can distinguish the truth from falsehood

- the mere fact that the injuries on the side of the accused persons
are not explained by the prosecution cannot by itself be a sole basis to
reject the testimony of the prosecution witnesses and consequently the
whole of the prosecution case.

The High Court was therefore not right in overthrowing the entire
prosecution case for non-explanation of the injuries sustained by the
accused persons.”

18.  Likewise, another three Bench of the Supreme Court in the case of
_Rajendra Singh Vs. State of Bihar AIR 2000 SC 1779 has also held as
follows:

The question whether non-explanation of the injuries on accused
Rajender ipso facto cannot be held to be fatal to the prosecution case, it
"is too well settled that ordinarily the prosecution is not obliged to explain
each injury on an accused even though the injuries might have been
caused in course of the occurrence, if the injuries are minor-in nature,
but at the same time if the prosecution fails to explain a grievous injury
on-one of the accused person which is established to have been caused in
course of the same occurrence then certainly the Court looks at the

prosecution case with little suspicion on the ground that the prosecution

has suppressed the true version of the incident.

19.. Itmaybe noted in this regard that not only the injuries found on t.he -

person of the appellants are insignificant and superficial, the eye witnessesin
the case are neither interested nor partisan. There is no defence version which

competes in probability with that of prosecution version; therefore, non- -

explanation of injuries found on the person of the appellants, does not dent

[
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the prosecutlon case in any manner.

20.  The last question that remains for consideration is whether the act of
appellant Shrichand would constitute murder punishable under Section 302
of the LP.C? and if not, whether it would constitute an offence under Section
304 (Part-II). :

21. . It may be noted in this regard that.the weapon used by appellant
Shrichand for causing injury was an axe, which per se, is a dangerous weapon.
Though, Mohan (PW-3) has stated that after the altercation bétween appellant
Shrichand and deceased Khoob Chand started, appellant went home and
returned with an axe in his hand. On the basis of aforésaid statement, learned
panel lawyer for the respondent/State has argued that aforesaid act on the
part of appellant Shrichand betrays his intention to cause death or at any rate,

‘to cause suchbodily injury; as is sufficient in the ordinary course of nature to

cause death. However, it may be seen that Munna (PW-4), who was present
on the spot throughout, has clearly stated that the axe used in the incident was
all along in the hands of appellant Shrichand. Thus, on this point, the testimony
of Mohan (PW-3) has been contradicted by Munna (PW-4), In such
circumstances, the Court would prefer the statement that goes in favour of
the accused. Munna (PW-4) has also.admitted that preceding the incident,
there was an altercation between appellant Shrichand on one hand and
deceased Khoob Chand on the other on account of price of grass sheaves
purportedly sold by appel]ant Shrichand to deceased Khoob Chand, with the
deceased denying his liability to pay; as such, there was a sudden fight and
the appellant was in the heat of passion upon a sudden quarrel and he inflicted
solitary injury, without any premeditation upon the back of the deceased. It
goes without saying that back is a non-vital part of the human body. If the
appellant had intention either to cause death of the deceased or to cause him
such bodily injury as is sufficient in the ordinary course of nature to cause
death, he could easily have dealt a blow to his head, neck, chest or stomach
which are vital parts. In these circumstances, it cannot be said that he had an
intention to cause death or cause such bodily injury as was sufficient in the
ordinary course of nature to cause death; therefore, his act would fall under
exception No.4 of Section 300 of the L.P.C. However, the blow was so severe
that it cut through the ribs and caused a 2 inch deep wound in the lung. The
injury was caused by a dangerous weapon like axe. Thus,.the appellant
Shrichand can certainly be attributed with the knowledge that aforesaid act
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was likely to cause death; therefore, his act would not come under the purview
of Section 304 (Part-I) of the L.P.C. but 304 (Part-II) thereof.

22.  Onthe basts of foregoing discussion, we are of the view that the trial
Court erred in convicting appellant Shrichand under Section 302. His act falls
under Section 304(Part-II) of the 1.P.C.; therefore, his conviction is liable to
- be modified accordingly. .

.23.  Sofarasthe appellant Shivcharan is concerned, ‘he inflicted a ‘blow
with sharp side of the axe to victim Dwarika; as a result, he suffered an incised
wound admeasuring 3”x1” from which a [ot of blood was gushmg out. This
fact has been proved by Dr. R.X. Bansod (PW-10). His report in this regard
is Ex.P-17. Inthe X-ray examination of the left elbow joint of victim Dwarika,
a fracture was detected: The X-ray plate is Ex.P-19, which had been admitted
by the accused persons. Thus, it is proved beyond reasonable doubt that
appellant Shivcharan had caused an incised wound to left elbow of the victim -
Dwarika causing fracture of shaft of ulna bone. Thus, he has beenrightly

convmted under Section 326 of the LP.C. for causing grievous injury to the
victim Dwarika witha sharp cutting object. _ -

24.  Onthe basis of foregoing discussion, this appeal is allowed in part. -
The conviction of appellant Shrichand under Section 302 of the L.P.C. is .
modified to oné under Section 304 (Part-II) of the LP.C. The sentence of life
imprisoriment is reduced to one of ri ngorous imprisonment for a period of 10
years, Appellant Shrichand shall appear before the trial-Court to undérgo
remaining part of his sentence (if any) on 10~7-2017. In case he fails to appear
before that Court as directed, the trial Court shall issue coercive process to
make him undergo the modified sentence imposed upon him.

25.  Theappeal filed by appellant Shivcharan is dismissed. His conviction
.and sentence under Section 326 of the I.P.C. is affirmed. He has already been
released from jail after undergoing the entire jail sentence. (please refer to
order dated.15.9.2008 passed in crir‘ninal appeal No.908/1998).

26.. - For the able assistance rendered by Shri Yogesh Soni, Advocate to
" this Court as amicus curige, we direct the MLP. State Legal Services Authority.
. to pay a sum of Rs.5,000/- (Rupees five thousand) to the leamed amicus
curiae as honorarium for defending the appellants in the present appeal.

, Order accordingly.



ot

=]

[LR[2017]MP. - .. Sangram Vs.State of M:P. 2243

'LLR. {2017] M.P., 2243 :
- . APPELLATE CRIMINAL: " ot -
SR ' Before Smt. Justice Anjuli Palo - o T
. Cr.A.No. 758/ 1997 (J abalpur) dec1ded on3: August 2017

SANGRAM & ors. : Appellants
Vs.
STATE OF M P. o S : Respondent

: - A Penal Code (45 of 1860), Sectton 307/34 - Convtctmn —
Related Witness — Appreciation of Evidence - Injuries — Bull of appellant
damaged the crops of complainant whereby objection was' raised and
panchayat was called — Subsequently complainant was assaulted by
appellants with rod and sticks —Held — Doctor who examined complainant
deposed that injuries were sufficient to cause death — Nature and number

. of injuries itself indicate that complamant was assaulted by more than one

person as injuries were caused on different parts of his body — Common
intention established — Complainant was admitted for 21 days in hospital
for treatment — Further held — Complainant and PW-3 are hushand and
wife and are related witnesses and their ‘evidence cannot be rejected on
this ground alone — Evidence of complainant and his wife is corroborated’
by doctors and circumstances — Testimony reliable and do not require
corroboration from other independént witness — Trial Court rightly
convicted the appellants —Appeal dismissed. (Paras 7 to 9, 11,17 & 22)
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B. Evidence Act (1 of 1872), Section 134 — Hostile Witness
~ Held— In the instant case, some witnesses turned hostile but it is not
proper to reject the whole prosecution case on that ground — Section
134 of Evidence Act requires no particular number of witnesses to prove v
the case — Conviction can be based on sole testimony of reliable witness.
o ' (Para 11)
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Y oA Criminal Practice — Testimon y 0f Witnesses -
Contradictions and Omissions — Effect - Held — 1t is true.that there
are some contradictions and omissions in the testimony of witnesses
but they do not affect the whole prosecution case — Such contradictions
and omissions are found in testimony of villagers which indicate that
they were not making up any false storybut were narrating the incident ¥
by meinory. o ' . . .(Paral12)
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Cases referred : o c .

1976 Cri:L.J. 418 (SC), AIR 1953 SC 364, (1990) 3 SCC 190, -
2017 Cri.L.J. (NOC) 126 (MP), (1999) 9 SCC 529, 2017 Cri.L.J. 1487..

Vijay Nayak, for the appellants.
_Ramesh Kushwah, P.L. for the respondent/State.

JUDGMENT

ANJuLIPALO, J. :- This appeal has been preferred by the accused
petsons under Section 374 of the Code of Criminal Procedure being aggrieved
by the judgment and.conviction dated 31.03.1 997, passed by the first
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Additional Sessions Judge, Chhindwara in Session Trial No. 310/1995
whereby the appellants were convicted under Section 307/34 of IPC and
sentenced for 7.years rigorous imprisonment for each with fine of Rs. 500/-
and in default thereof, additional three months rigorous imprisonment.

2. The appellants were acquitted earlier by this Court vide judgment dated
25.07.2003 in Criminal Appeal No. 758/1997. However, the State of MP
(respondent herein) preferred an appeal [SLP (Crl.) No. 2899/2004] against
the said order before the Hon'ble Supreme-Court. The SLP was decided on
20.10.2005. The Hon'ble Supreme Court, without going into the merits of
the case, set aside the order passed by this Court with the direction to consider
the matter afresh. ’

3. The facts of the case in brief goes to show that on 10.05.1995 at
village Gumgaon, bull of the appellant Sangram damaged the crops of
complainant-Jeewanlal Sahu. Mahawati (wife of the complainant Jeewanlal)
raised objection and called Panchayat at about 9:30 pm on the same day.
After that while Jeewanlal and his wife Mahawati were returning home, the
appellant No.1 Sangram along with other co-accused persons assaulted
Jeewanlal with rod and sticks. Complainant Jeewanlal (PW-2) received 14
injuries including some fatal injuries over his head which were dangerous to
his life. FIR was lodged at Police Station Chand, District Chhindwara. After
due investigation police filed charge-shéet against the appellants under Section
307/34 of Indian Penal Code. _

4.  Afterconsidering the overall prosecution evidence, learned Trial Court
found that the accused-appellants had shared common intention and in

" furtherance of common intention committed attempt to murder of the

complainant-Jéewanlal. Therefore, the appellants were convicted as mentioned
above.

5. Appellants challenged the aforesaid findings and sentence on the ground
that the learned Trial Court failed to see that there is no evidence on record to
prove that in furtherance of common intention, the appellants committed
offence. The prosecution also failed to prove seizure of the weapon from the
appellants. The findings of learned Trial Court are based on the presumption _
and suspicion. There is no evidence of pre-meditation of mind. All of a sudden,
quarrel started and the injuries which have been found on Jeewanlal are not at
all sufficient to cause his death. The doctor stated that it can be caused by
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falling down on the ground. So many material contradictions and omissions
have been found in testimony of the complainant and his wife. No independent
witness has supported the prosecution case. Therefore, the appellant prays
that impugned judgment of conviction and sentence has to be set aside and
appellants be acquitted from the charges.

6. Having heard learned counsel for the parties at length and on perusal
of the record, this Court is of the opinion that firstly, it is not in dispute that on
10.05.1995 the complainant-Jeewanlal (PW-2) was found injured. This fact
is also narrated by Bhagchand (DW-1) and Chhidarani (DW-2). They saw
complainant Jeewanlal in injured condition with fresh head injury. The appellants
took the defence that Jeewanlal was drunk due to which he may have fallen
down and sustained head injuries. But Dr. R.X.Nema (PW-1) who examined
Jeewanlal on the same day just after the incident at about 11:45 pm, found the
following injury on his body: =

(1) Swelling size, about 4"x4" over the left shoulder region with
_tenderness. Movement is restricted.

. 2) Swelling over the left wrist joint about 1"x1". .
3) Contusion over left shoulder region about 3"x3/4". .

4) Lacerated wound, size 1/2"x1/4" skin—déep over left elbow
joint and bleeding, ' '

(5) Contusion, size about 3"x1" over right baclg at the level of
' third spine, reddish in colour. )

“(6) - Contusion over right side of chest, size 5"x2 %" reddish in
: colour on mid axillary line about. :

(7)  Abrasion over left scapular region size 3"x1".
(8)  Abrasion over left knee size 1"x1", . _
. (9 - Lacerated wound, size 4" x 14" bone-deep over right temporal

region.

o parietal, .

- (10) ‘ Lacerated bléeding wound, size 3"x1/2" bone-deep o:ver right

(11)  Lacerated wound, size 2"x1/4" bone-deep over right parietal

i=
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.. 'region. | | . |

' (12) Lacerated wound, size 1"x1/2" skin-deep over left_frorital_l-
region. .. - - . . . N

(13) Lacérated wound, about 1"x1/4" skin-deep over left side of
the forehead. ’ : -

(14)  Swelling over left temporal regi'c_rn about 1"x1".

7. In the opinion of Dr. R.K.Nema (PW-1), all the above injuries could
have been caused by hard and blunt object, just 5-6 hours before the _

. examination and were sufficient to cause death. After the X-ray examination,

Dr. D:Moitre (PW-10) found fracture in 7th and 8th ribs at the right side of
‘the chest. The nature and number of injuries itself indicate that Jeewanlal
(PW-2) was assaulted by more than one person as the injuries were caused
on different parts of his body, Thus; the defence version that Jeewanlal’
sustained injuries due falling down, is not found reasonable and probable.
None of the defence witness deposed as to how the head injuries were caused

to Jeewanlal. . o ,

8.  Mahawati (PW-3) (wife of the complainant Jeewanlal) deposed that
earlier during the day time on the date of incident, the bull of appellant No. 1
Sangram Singh entered in the fields of complainant and damaged the crops.
Mahawati had complained and raised objection before Sangram Singh. At
that time also appellant No. 1 Sangram Singh was angry over her and was
about to hit her. She came back home and told her husband Jeewanlal about -
the incident. This testimony was corroborated by Jeewanlal (PW-2)/
complainant. After some time, they went to the house of Bissu Patel where

 they called panchayat but appellant No. 1 Sangram did ‘not attend the

panchayat. When the complainant-Jeewanlal and his wife weré returning home
at night, the appellants assauited Jeewanlal by rod and sticks due to which
Jeewanlal was injured. He also sustained head injuries. As per J eewanlal
(PW-2), his wife lodged report at the police station. Thereafter, he was referred
to District Hospital, Chhindwara for further treatment. He was admitted there
for about 21 days for treatment. All the above facts are indicative of common.
intention of the appellants tocommit offence with him. ~ + - ;

9. Although, complainant-Jeewanlal (PW-2) and Mahawati (PW-3) are .

_hisband-wife and are related witnesses. They come-in the category of

€
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interested witness, but it is settled law that only on that ground their evidence
cannot be rejected. ' :

10. In case of Mst. Ddlbir Kaur Vs. State of Punjab [1976 Cri.L.J.
418(SC)] the Hon'ble'Supreme Court has made following observations :-

“Interested witnesses- Relatives witnesses are natural
-witnesses —are not interested witnesses and their testimony
can be relied upon. ”

. The Hon'ble Supreme Court in case of Dalip Singh & Ors. Vs, State
of Punjab [AIR 1953 SC 364], has held as under: -

" “A witness is normally to be considered independent unléss
he or she springs from sources which dre likely to be tainted
and that usually means unless the witness has cause, such
as ‘enmity against the accused, to wish to implicate him
falsely. Ordinarily, a close relative would be the last to
screen the real culprit and falsely implicate an innocent
person. It is true, when feelings run high and there is _
personal cause’ for enmity, that there is a tendency to drag
in an innocent person against whom a witness has a grudge
along with the guilty, but foundation must be laid for such
a criticism and the mere fact of relationship far from being
a foundation is often a.sure guarantee of truth. However,
we are not altempting any sweeping generalisation, Each
case must be judged on its own facts. Our observations
are only made to combat what is so often put forward in
cases before us as. a general rule of prudence. There is no
such general rule. ”

I1. - Thus, the evidence of Jeewanlal (PW-2) and Mahawati (PW-3) is

" properly corroborated by the doctors and the circumstances also, hence,
inspires confidence to believe in their evidence. Some other witnesses turned-
hostile but it is not proper to reject the whole prosecution case on that ground.

Section 134 of the Evidence Act requires no particular number of witnesses

to prove the case. Conviction can be based on the sole testimony of reliable
witness., :

12. KK Tripathi, Assistant Stb-Inspector (PW-8) degosed" that FIR

o



LL.R.[2017]M.P. Sangram Vs. State of M.P. 2249

‘(Ex. P/9) was registered on the complaint of Jeewanlal just after the incident.
The incident took place at about 9:30 pm. Medical éxamination was conducted

_ within one hour after the registration of FIR. All these facts substantiate the
testimony of complainant-Jeewanlal (PW-2) and his wife Mahawati (PW-3).

_There is nothing on record to prove that the FIR was lodged as an after
thought on false grounds to implicate the appellants. It is true that some
contradictions and omissions have appeared in the testimony of these witnesses
but it cannot be said to affect the original prosecution case wholly. Such type
of contradictions and omissions, are found in the testimony of villagers which
indicate that they were not making up any false story but were narrating the
incident by memory. Hence, no reasonable doubt occurs on the testimony of
Jeewanlal (PW-2) and Mahawati (PW-3).

13.  Incase of Vijayee Singh Vs. State of UP f(1990) 3 SCC 190] the
Hon'ble Supreme Court discussed about the 'reasonable doubt' as follows:

“The 'reasonable doubt' is one which occurs to a prudent
and reasonable man. Section 3 of the Evidence Act refers
to two conditions - (i) when a person feels absolutely
certain of a fact — believe it to exist” and (ii) when he is
not absolutely certain and think it so extremely probable
that a prudent man would, under the circumstances, act
on the assumption of its existence.

Pl

The doubt which the law contemplates is certainly not that
of a weak or unduly vacillating, capricious, indolent,
drowsy or confused mind. It must be the doubt of .the

- prudent man who assumed to possess the capacity to
"separate the chaff from the grain”.

The degree need not reach certainty but it must reach a
high degree of probability. - '

14.  While appreciating the evidence of a witness, the Court has to assess
whether read as a whole, it is truthful. In doing so, the Court has to bear in
mind the deficiencies, drawbacks and infirmities to find out whether such
discrepancies sake he truthfulness.

15, In case of Hari Narayan Vs. State of M.P., 2017 CriLJ. (N OCj
126 (MP)”, it was held that:-
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“Minor discrepancies in statements occurring due to

illiteracy of witness and long gap between recording of
. testimony and offences — Not a ground to discard

evidence”, ' '

" “Some discrepancies, not touching the core of the case
are not enough to rejéct the evidence as a whole. ”

16..  Inthe case of Leelaram Vs. State of Haryana [(1999)9SCC 529], -

- the Hon'ble Supreme Court has held that the Court has to sift the chaff from
zihe grain and find out the truth. A statement may be partly rejected or partly

accepted. Mechanical rejection of such'type of evidence may lead to failure i

_ofjustice. It is well known that principlé,‘p‘f “Falsus in uno-falsus in omnibus”
has no general acceptability,

17..  Learned counsel for the appellants submitted that no independent
witness has supported the prosecution case. Hence, prosecution story is not
reliable. This Court is unable to agree with the submission that the testimony

of two eye-witnesses namely Jeewanlal (PW-2) and Mahawati (PW-3) .

. requires corroboration from the other independent witness.

18.  Investigation Officer Akhil Verma (PW-11) seized an iron rod from
appellant No. 1 Sangram as per seizure memo (Ex. P/5), lathi from the appellant
No. 2 Guddu @ Vishram as per seizure memo (Ex. P/6) and babool stick
from appellant No. 3 Kamlesh as per seizure memo (Ex.P/ 7) before the punch
witnesses Neelam Singh and Motiram. '

19.  Neelam Singh (PW-5) knew about the incident. He also deposed that
the incident took place at night thereafter, the police came to the village to
enquire about the matter. He has also signed Exh. P/4 to Exh. P/7. This witness
partly corroborated the testimony of Investigation Officer Akhil Verma (PW-11).

20.  The importance of discovery of weapons from the appellants lies in
the fact that the weapons used in the crime were found in the possession of
the appellants. It is a corroborative element in the case of Jeewanlal (PW-2)
and his wife Mahawati (PW-2) (sic:PW-3) who do not require corroboration
and that makes it all the more safe to accept their testimony.

21, . Incase Roop Narayari Mishra Vs. State of U.P [2017 Cri.L.J. 1487]
it was held that: '
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“Direct evidence- Testimony of the witnesses is clear,
cogent and trustworthy as to time, place, manner of
committing crime and identification of accused.
Prosecution is able to prove its case beyond all reasonable
_ doubts against accused. Accused held guilty of offence.”

"22.  After taking into consideration all the above facts, I égree with the

findings of learned Trial Court. On that finding, the conviction of the appellant
under Section 307/34 of Indian Penal Code can be sustained. Accordingly,
the conviction of the appellants is upheld. Keeping in view the number of
injuries and the manner of incident, on the question of sentence, this Court
finds that it is not proper to interfere with the judicial discretion of the learned
Trial Court.

23.  Accordingly, the appeal is hereby dismissed.

24.  The appellants are on bail. Their bail bonds are canceled and they are
directed to surrender immediately before the concerned trial Court to undergo
the remaining sentence, failing which the trial Court shall take appropriate
action under intimation to the registry. The period of sentence already
undergone by the appellants in the custody be adjusted.

25.. Copy of this order be sent to the Court below alongwith the record
for information and compliance.

Appeal dismissed.
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ARBITRATION CASE
: Before Mr. Justice Sujoy Paul
A C. No. 67/2016 (Jabalpur) order passed on 8 August 2017

GRAND RIDGE HOMES (M/S) ' ...Applicant
Vs, ‘
MAHESHWARI HOMES & DEVELOPERS ...Non-applicant

Arbitration and Conciliation Act (26 of 1996), Section 16 — Term
af Arbitration Clause — Effect of termination of contract — Held — As per
legislative mandate ingrained in section 16 of the Act, Arbitration clause
would not cease to exist on termination of contract or for the reason that
agreement has outlived its life. ) (Paras-1-4,~15, 16)
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Cases referred :

2012 (12) SCC 581,2012 (2) SCC 93, 2014(5) SCC 68,2014 (5)
SCC 1, 2015 (8) SCC 193.

Nikhil Tiwari, for the appIicant.
A.P. Singh, for the non-applicant.

ORDER

Susoy PauL, J. :- The applicant has filed this application under Section =

11(6) of the Arbitration and Conciliation Act, 1996 seeking appointment of an
Arbitrator to resolve the dispute between the parties.

2. The admitted facts between the parties are that they have entered into
a Memorandum of Understanding (MoU) on 25.10.2013 at Anuppur
(Annexure-A/1). As per Clause 9 of MoU, agreement remained in force for a
period of 30 months or till completion of the project, whichever is earlier. 30
* months period was over on 25.04.2016. On 12.12.2016, the respondent
cancelled the MoU. :

3. Since the dispute arose between tHe parties, the applicant sent a‘legal
notice to the respondent on 06.01.2016 (Annexure-A/2) and requested to
honour the MoU and pay certain amounts mentioned in Clause 11 of the said
notice. The said notice was replied by the respondent by legal notice dated
12.02.2016 (Annexure-A/4). Thereafter the applicant sent another notice
dated 16.02.2016 and requested the other side to appoint an Arbitrator as

per Clause 10 of the MoU. In reply to this notice, the respondent senta letter -

dated 01.03.2016 (Annexure-A/6) and informed the applicant that by
communication dated 14.01.2016, the MoU has been cancelled and, therefore,
question of appointment of Arbitrator does not arise.

4. Criticizing the action of respondent, Shri Nikhil 'Iiwari,‘leamed counsel
for the applicant submits that the present application, by no stretch of
imagination, can be treated to be barred by limitation. Reliance is placed on

a1
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Section 43 of the Arbitration & Conciliation Act, 1996. He submits that for
the purpose of counting limitation, the reference may be made to Section 21
of the said Act. Section 21 in no uncertain terms makes it clear that as to
when arbitral proceedings are commenced. Shri Tiwari submits that it is crystal
clear that arbitral proceedings were commenced on the date on which the
request for referring the dispute for arbitration is received by the respondent.
He submits that request was made to appoint the Arbitrator on 16.02.2016, -
which is admittedly received by the respondent. Thus, the limitation will start
from this day. Reliance is placed on Article 137 of the Limitation Act which
prescribes a limitation of three years for a dispute of present nature, He submits
that three years are to be counted from the date applicant's demand for
appointment of Arbitrator is received by respondent. Thus the present
application is well within the limitation. To bolster this contention, reliance is
placed on 2012(12) SCC 581 (State of Goa Vs. Praveen Enterprises).

5. Per contra, Shri A. P. Singh, learned counsel for the respondent placed

reliance on the return and contended that the life of the MoU was for 30 - "

months. On expirﬁr of 30 months, MoU lost its complete shine. Thus, the - |

arbitration clause contained in MoU is 6fno significance. He further submits . -

that the present application is filed after 11.11.2016 i.e., after 30 months -
from 25.04.2013 and, therefore, the arbitration clause contamcd in the MoU
is of no assistance / avail to the applicant. In nutshell, it is submitted that after
completion of 30 months, in the present case, there exists no arbitration clause
or live claim for the applicant and thus no Arbitrator can be directed to be
appointed. Lastly, it is submitted that time was the essence of the contract.

6. No other point is pressed by learned counsel for the parties.
7. I have heard learned counsel for the parties and perused the record.
8. In view of the aforesaid stand of the parties, it is notin dispute that

they have entered into the MoU on 25.10.2013. The said MoU contains an
arbitration clause. The other side raised objection on twin grounds. The first
objection is relating to limitation whereas second objection is that the time
was essence of the contract and once the MoU itself came to an end,.the
arbitration clause contained in such MoU cannot be pressed into service.
Moreso, when subsequently by a specific order the said MoU was ‘cancelled
by the respondent.

9.  Beforedealing with the aforesaid contentions, it is apposite to refer relevant .

-
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provisions from the Act. Relevant portion of Section 16 reads as under :-

10.

11.

"16. Competence of arbitral tribunal to rule on its
jurisdiction :- '

(1) The arbitral tribunal may rule on its own jurisdiction,

including ruling on any objections with respect to the existence
or validity of the arbitration agreement, and for that purpose :-

(a)  An arbitration clause which forms part of a
contract shall be treated as an agreement
independent of the other terms of the contract:

(b) A decision by the arbitral tribunal that the
contract is null and void shall not entail ipso
jure the invalidity of the arbitration clause."

Section 21 reads as under:

"21. Commencement of arbitral proceedings.- -
Unless otherwise agreed by the parties, the arbitral
proceedings in respect of a particular dispute
commence on the date on which a request for that
dispute to be referred to arbitration is received by the

- respondent."”

Section 43(3) provides as under :-

"43. Limitation. (1) The Limitation Act, 1963(36 of

1963), shall apply to arbitrations as it applies to
proceedings in Court,

’
2- --------- asessenases sssemrwasm

3. Where an arbifration agreement to submit future
disputes to arbitration provides that any claim to which
the agreement applies shall be barred unless some step
to commence arbitral proceedings is taken within a time
fixed by the agreement and a dispute arises to which
the agreement applies, the Court, if it is of opinion that
in the circumstances of the case undue hardship would
otherwise be caused, and notwithstanding that the time
so fixed has expired, may on such terms, if any, as the
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" justice of the case may require, extend the time for
such period as it thinks proper.

{Emphasis supplied]

12.  So far limitation is concerried, it is clear that the applicant made a
request for appointment of Arbitrator in February, 2016. As per Section 21
of the Act, the arbitral proceedings commenced on the date on which a request
for that dispute to be referred to arbitration is received by the respondent.
The respondent has admitted that he had received the request for appointment
_ of Arbitrator. The limitation is to be counted from the date such request is
received by the respondent. This is clear-by a conjoint reading of Section
43(3) read with Article 137 of the Limitation Act. Thus, ] am unable to hold
that the present application is barred by limitation. I find support in my view
from the judgment of Supreme Court in the case of Praveen Enterprises

(supra).

13.  Sofarthe second objection of respondent is concerned, a conjoint
reading of clause (a) and (b) of sub-section (1) of Section (16) makes it clear
that the arbitration clause of a contract must be treated as an independent
agreement and such agreement relating to arbitration clause subsists even if
contract is treated as null and void. n

14. In 2012(2) SCC 93 (Reva Electric Car Co. (P} Ltd. Vs. Green
Mobile), the Apex Court held that under Section 16(1), the legislature makes
it clear that while considering any objection with respect to the existence or
validity of the arbitration agreement, the arbitration clause which formed part
of the contract, has to be treated as an agreement independent of the other
terms of the contract. To ensure that there is no misunderstanding, section
16(1)(b) further provides that even if the arbitral tribunal concludes that the
contract is null and void, it should not result, as a matter of law, in an automatic
invalidation of arbitration clause, Section 16(1) presumes the existence of a
valid arbitration clause and mandates the same to be treated as an agreement
independent of the other terms of contract. In no uncertain terms, it was made
clear that by virtue of Section 16(1)(b), it continues to be enforceable
notwithstanding a declaration of the contract being null and void. Pertinently,
in Rewa Electricals Ltd. (supra) the Apex Court declined to accept the
submission that with the termination of MoU on 31.12.2007, the arbitration
clause would also cease to exist. Accordingly, Arbitrator was directed to be
appointed in the said case. '
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15.  The same principle was followed in 2014(5) SCC 68 (Today Homes
and Infrastructure Pvt. Ltd. Vs. Ludhiana Improvement Trust). In 2014(5)
SCC 1, the Apex Court held that the concept of separability of the arbitration
clause / agreement from the underlying contract is a necessity to ensure that
the intention of the parties to resolve the dispute by arbitration does not
evaporate into thin air with every challenge to the legality, validity, finality or
breach of the underlying contract.

16.  The ratio decidendi of said cases was again followed by Supreme
Court in 2015(8) SCC 193 (Ashapura Mine-Chem Limited Vs. Gujrat
Mineral Development Corporation). In view of principles laid down in
aforesaid cases, the legal position becomes clear like noon day. Even if the
MoU has completed its life or it is cancelled, the arbitration clause will subsist
and it will not vanish in thin air. Arbitration clause must be treated as stand
alone agreement. This is the legislative mandate ingrained in Section 16 of the
Act, Thus the second objection raised by the respondent is also devoid of
substance. o '

17. Inthe result, this application must be allowed and accordingly I deem
it proper to provisionally appoint Shri S. N. Khare, Retd. District &
Sessions Judge, R/o 405, Arpit Apartment, Nagrath Chowk, Jabalpur

- 482001 (M.P.) as Arbitrator. The Registry of this Court is directed to obtain

- disclosure from the proposed Arbitrator as per the requirement of sub-section
_(8) of Section 11 of the Act.

18.  Listalong with the disclosure on 17.08.2017.

Order accordingly.
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CIVIL REVISION
Before Mr. Justice J.K. Maheshwari
C.R.No. 368/2012 (Jabalpur) decided on 19 June, 2017

MANOJ KUMAR AGRAWAL ..Applicant
Vs. | . .
NEPA LTD. NEPANAGAR THROUGH ITS CMD ...Non-applicant

Civil Procedure Code (5 of 1908), Order 21 Rule 1 & 4 — Deposit
of Decreetal Amount — Interest— Arbitrator passed an award for refund
of money alongwith interest — In appeal, execution was stayed subject
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to deposit of 50% amount in Court which could be withdrawn by the
decree holder by furnishing security —Subsequently appeal dismissed
—Judgment debtor filed an application with a plea that as he has already
paid 50% amount, he will not be Iiable to pay interest on that amount —
Application allowed - Challenge to — Held — Deposnt made by Judgment
debtor under the directions of the Court while passing interim order,
would not amount to deposit of the decreetal amount under the purview
of Order 21 Rule 1 C.P.C. — Judgment debtor is liable to pay interest -

~ on the said deposit amount—~ Revision allowed. -(Para 12)
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Cases referred :

AIR 1960 MADRAS 207, AIR 1968 SC 1047, C.M. No. 5462/
2007 in FAO(OS) 93/2002 & EFA(OS) 9/2007 (Delhi High Court) decided
on 16.03.2009, Ex.P. 403/2010 & EA Nos. 734/2010, 735/2010 & 353/
2011 (Delhi High Court) decided on 13.01.2012, G.A. No. 3333 0of 2011,
G.A.No. 2430 0f2012 & E.C. No. 28 0f 2003 (Calcutta High Court) demded
on 05.02.2013, 2006 (8) SCC 457, 1999 AIR SCW 53. .

Applicant, present in person.
Shreyas Dharmadhikari, for the non-applicant.

ORDER

~ JK. MaBESHWARI, J. :- Being aggrieved by the order dated
5.10.2012 passed in a Execution M.J.C. No.44/12 by District Judge,
Burhanpur, petitioner has preferred this revision.
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2. The facts unfolded to the present case are the applicant filed a dispute
before the arbitrator claiming a sum of Rs.1,05,65,500/-. After filing the reply
and on adjudication of the dispute the award was passed on 14.4.2000 refusing
the claim as demanded, but to allow the refund of balance amount of security
Rs.20,59,800/- deposited with Nepa Limited, deducting the litigation expenses,
arrears of rent and electricity charges.of the accommodation let out to the
claimant Rs.6,10,500/-. It is also held that the balance amount shall carry
interest @ 18% per annum, and claimant shall vacate the Coal block on-or
before 30.4.2000. Against the award, claimant as well as Nepa Limited both,
filed the appeals bearing M.A. N0.363/2001 and M. A. No.868/2001. Upon
analogous hearing, this court vide order dated 2.2.2012, dismissed the same
but during pendency of those appeals, as per order dated 30.1 0.2001, recovery
of the balance amount was stayed subject to deposit of 50% of the awarded
amount by Nepa Limited within a period of 10 days in the executing court.
The Court also permitted to withdraw the amount so deposited after furnishing
personal undertaking and surety to re-deposit of the said amount, if directed
by the Court. '

3. Itisnot in dispute exceptto deposit the 50% amount, remaining amount
and to deposit the half of the amount within the time prescribed under the
order of this Court interest @ 18% has been calculated and paid. However, -
in terms of Order 21 Rule 1 of CPC, objection was raised before the executing
Court that mere deposit of the amount under the interim order of the High
Court would not amount to withdraw the ‘interest on the said amount from the -
date of quashing of the interim order by the High Court. It is urged that the
interest on the said amount also is payable till it is realized in full satisfaction
from the date of its deposit till passing the final order by the High Court in the
appeal. : : '

4. Per contra, learned counsel representing Nepa Limited contends that
on filing Appeal No. 363/2001, the High Court vide order dated 30.10.2001
stayed the execution of the remaining amount subject to deposit of 50% amount.
The decree holder was granted liberty to realize the said amount. He has
withdrawn the amount on furnishing the security as directed by the Court,
however, on dismissing the appeal by the High Court, he would not be entitled
. to claim interest on 50% amount deposited by the Nepa Limited as per interim
order of the Court claiming interest thereon. It is urged that the deposit made
in the Court would be treated to be a deposit under Order 21 Rule 4 of the
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CPC, therefore, the applicant is not entitled to claim any interest and the
exeGuting Court has rightly dismissed the execution on full satisfaction.

3. It is not in dispute that after dismissal of the appeal filed by Nepa

anted the remaining decreetal amount along with the interest has been paid.

" In the facts of the present case, the only question arises for consideration is,
as per order dated 30.10.2001 passed in the appeal of Nepa Limited, on
deposit of 50% amount, the execution of the remaining amount shall remain
stayed, would lead to deposit as specified under Order 21 Rule 1 of the -
CPC. Itis further required to be seen that after deposit of the said amount, if
it is withdrawn by the decree holder subject to furnishing the security, would
cease payment of interest by the Nepa Limited on the said 50% depomt

6. After hearing leatned counsel appearing on behalf of the parties first
of all, the questions put for consideration relates back to the objection submitted
by the petitioner under Order 21 Rule 1 & sub rule (4) of CPC. Thus, to
understand the letter and spirit of the said provision, it is reproduced below
for ready reference — -

1. Modes of paying moneir under: decree.- 7

(1)  All money, payable undera decree shall be paid as
follows, namely:— .

(a) " by deposit into the court whose duty itis to execute
the decree, or sent to that court by postal money order
or through a bank; or

(b)  outof court, to the decree holder by postal money -
order or through abank, or by any other mode wherein
payment is evidenced in writing; or

' gc) otherwise, as the court, which made the decree,

’ directs. -~ '

- (2) Where any payment is made under clause (a) orclause
- () of sub-rule(1), the judgment debtor shall give notice thereof
to the decree holder either through the court or directly to h1m :
. by registered post, acknowledgement due. : -

3) pos v s vavsesveed
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-(4)  Onany amount paid under clause (a) or clause (c) of
sub-rule (1), interest, if any, shall cease to run fromthe -
“ date of semce of the notice referred to in sub-rule (2).

(5) 8699 000.00.0:66.0.

On perusal of the aforesaid, it may be very well understood that Rule
1 deals with the payment under decree and its mode as specified in Rule 1 (a)
& (c). Inall, Rule 1 makes it clear that all moncy, payabIe under adecree shall
be paid as follows.

. Under Clause (a) the awarded amount is required to be deposited in
the Court who has to execute the decree or it may be sent by postal money

order or through a bank. Clause (b) do not apply to the facts of the case,

however, clause (c) applies whereby in case deposit of all. money has not
been made in the executing Court and not offered by postal money order or
through the bank then the Court who made the decree directs in the manner it

may be deposited. It is relevant to point out here that clauseé () emphasize the.

fact that the deposit of the money under decree as directed may be by the

Court which made the decree. Sub rule (2) makes it clear that if the payment -

is satisfied under Clause (a) and (c) of sub rule (1) the judgment debtor is
required'to give notice to decree holder through the Court or by registered
post under acknowledgement due. Under Sub rule (4), itis apparent that as
per the judgment under the decree and the mode so specified under Sub rule
(1)(a) & (c) if opted by the judgment debtor then interest shall cease to run
from the date of service of notice referred to in Sub rule (1). However, in the

facts of the present case, the moot question crop-up for determination is that -

after passing the award on 14.4.2000, the deposit made-by Nepa mill under
the interim order dated 30.10.2001 of half of the awarded amount subject to
furnishing of security for receiving the same by the respondent would fall within
the purview of Order 21 Rule 4 of the CPC which deals the connotation
“cease to run” for “interest from the date of service of the notice” as referred
in Sub rule (2) Order 21.1n the context of the facts of the case and to elucidate,
the real meaning and object of intfoducing Order 21 Rule 1 sub rule (2) and
(4) of the CPC, the guidance may be taken from various judgments of High
Courts as well as Hon’ble Apex Court. .

7. In the .case of O.RM.PRM. Ramanathan Chettiar vs. PS.L.
Ramanathan Chettiar and others AIR 1960 MADRAS 207 Full Bench,

/
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the issue came for consideration whether the payment made under some
conditions for drawing the money would fall within the purview of Order 21
Rule 1 of CPC. The Full Bench of Madras High Court has observed —

““Where money is deposited under an order of court, the terms
of the deposit would be governed by the order. If for example
an order grants only a time for deposit with no other restriction,
the deposit made would go in satisfaction of the decree. If, on
the other hand, the order imposes a condition on the decree-
holder drawing the money like furnishing of security, there
would be an impediment to the satisfaction of thedecree. The
miere fact that the decree-holder furnished security would not
affect the question as by the order of the court it could be
deemed to have been made only provisionally subject to the
result of the pending proceedings. The court referring to the
decisions in ILR 4 Cal 6 and ILR 41 Made 1053: (AIR 1919
Mad 607) held that the ratio of those judgments apply whereby
it is made clear that if the proceedings terminate in favour of~
the decree-holder, the monies would stand transferred to him
on the date, thereof The condltlons 1mposed by the order

. would then cease.”

Dealing with a vice-versa situation of the case in hand,
it is said that the order puts a restriction on the appellant
drawing the money. That could not be held to be a deposit
under Order 21 rule 1 CPC but one under the order of court.
The money deposited could be deemed to be a payment to or

~« arealization on behalf of the appellant only when the said
proceedings wherein the interim d1rect1on has been issued have
been decided finally.

“In the said case, other side has approached before the Supreme Court
against the Full Bench judgment. The Apex Court in the case of 2S.L.
Ramanathan Chettiar and others vs. O.R.M.P.R.M. Ramanathan Chettiar
AIR 1968 SC 1047, the court held as under :-

“On principle, it appears to us that the facts of a judgment-
debtor’s depositing a sum in court to purchase peace by way
of stay of execution of the decree on terms that the decree-

1
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holder can draw it out on furnishing security, does not pass
title to the money to the decree-holder. He can ifhe likes take
the money out in terms of the order but so long as he does not
do it, there is nothing to prevent the judgment-debtor from
taking it out by furnishing other security, say, of immovable
property, if the court allows him to do so and on his losing the
appeal putting the decretal amount in court in terms of Order
21 Rule 1 CPC in satisfaction of the decree.

The real effect of deposit of money in court as was done in this
case is to put the money beyond the reach of the parties
pending the disposal of the appeal. The decree- holder could
only take it out on furnishing security which means that the
+ payment was not in satisfaction of the decree and the security
" could be proceeded against by the judgment-debtor in case of
his success in the appeal. Pending the determination of the
same, it was beyond the reach of the judgment- debtor.

The last contention raised on behalf of the respondent
was that at any rate the decree- holder cannot claim any amount
by way. of interest after the deposit of the money in.court.
There is no substance in this point because the deposit in this
case was not unconditional and the decree-holder was not

. free to withdraw it whenever he liked even before the disposal
of the appeal. In case he wanted to do so, he had to give
security in terms of the order. The deposit was not in terms of
Order 21, Rule 1 C.P.C. and as such, there is no question of
the stoppage of interest after the deposit.”

8. Similar issue has come for consideration before the Division Bench of
Delhi High Court in the case of Delhi Development Auithority vs. Bhai Sardar
Singh & sons C.M. No.5462/2007 in FAO(OS) 93/2002 & EFA(OS) 9/
" 2007 decided on 16.3.2009. The Court held that the act of making payment
by the judgment-debtor to the decree-holder under Rule 1 of Order 21 would
-require a positive act on the part of the judgmient- debtor of either depositing
“into the Court whose duty it is to execute the decree” or to make payment
out of court to the decree-holder through a postal money or through a bank or
by any other mode “wherein payment is evidenced in writing”, unless the Court
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which made the decree otherwise directs. The submission of the judgment-

-debtor regarding deposit of the amount would result in the stoppage of accrual
. of any further interest from the date of deposit was also found meritless in

terms of the Apex Court judgment in the case of P.S.L. Ramanathan Chettiar
(supra). - :

9. In another judgment Delhi High Court in the case of M/s Engineering
Projects (India) Ltd. vs. M/s. Arvind Construction Company Ltd. decided
on 29.5.2009 has re-stated the same view in the context of the judgment of
the Supreme Court. The Court has elucidated the same principle as laid down
in Delhi Development Authority Vs. Bhai Sardar Singh & Sons (supra). In
the case of Klen & Marshalls Manufacturers and Exporters Ltd. Ex.P.
403/2010 & EA Nos. 734/2010, 735/2010, 353/2011 décided on 13.1.2012
again relying upon the judgment of Bhai Sardar Singh (supra) held that deposit,
if any, made under conditional order of the Court, would not be termed as
deposit under Order 21 Rule 1 of CPC. -

10. -The Calcutta High Court in the case of Sea Stream Navigation Ltd. .

vs. LMJ International Ltd. (G.A.No0.3333 of 2011, G.A. No.2430 0f 2012
and E.C. No.28 of 2003) decided on 5.2.2013 restated the position of law in
the context of referring basic principle of Order 21 Rule 1 CPC relying upon
judgment of Gurpreet Singh vs. Union of India reported in 2006 (8) SCC -

- 457. The Court observed that “mere deposit made under an order of Court,

does not in the opinion qualify for exemption with regard to running of interest.,
It is stated that the deposit should be unconditional to the credit of the decree”.

11.. - The Apex Court in the case of Raunaq International Ltd. vs. LV.R.
Construction Ltd. and others 1999 AIR SCW 53 has considered the issue
that deposit made under the interim order may cease to pay the interest by
the judgment-debtor to the decree-holder on dismissal of the said proceedings.
The Apex Court in para-18 has observed thus :-

18. The same considerations must weight with the Court when
interim orders are passed in such petitions. The party at whose
instance interim orders ar¢ obtained has to be made
accountable for the consequences of the interim order. The
interim order could delay the project, jettison finely wotked
financial arrangements and escalate costs. Hence the petitioner
asking for interim orders, in appropriate cases should be asked
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to provide security for any increase in cost as a result of such
delay, or any damages suffeted by the opposite party in
consequences of an interim order. Otherwise public detriment
may outweigh public benefit in granting such interim orders.

Stay order or injunction order, if issued, must be moulded to
provide for restitution.

12.  After analytical discussion to the spirit of the provision of Order
21 Rule 1-of the CPC and as per judgment of Hon'ble the Supreme Court
and also Madras High Couit, Calcutta High Court and Delhi High Court,
it is apparent that the deposit, if any, made by the judgment-debtor under
the directions of the Court while passing the interim order, it would not
bea deposn within the purview of Order 21 Rule 1 of the CPC. Afier
pronouncing the judgment, Order 21 denotes the execution of decree
showing “ Modes of Paying money under decree”. Rule 1 starts with
connotation “all money payable under the decree shall be paid as follows:.
The mode to deposit the same in a Court whose duty it is to execute the
decree or send to that Court by postal money order or through Bank or
‘otherwise as the Court, which made the decree, directs. Thus, considering
the aforesaid, in my considered opinion, the deposit made by Nepa
‘Limited as-per the interim order dated 30.10.2001 passed in M.A.
No.363/2001 seeking interim relief and finally the said appeal was
dismissed without issuing any direction, would nét amounting to deposit
for the purpose of Order 21 Rule 1 of the CPC, The finding récorded by
the executing Court in the order impugned is not in accordance with the
spirit of Order 21 Rule lof the CPC and its interpretation made by the
Apex Court and various High Courts, therefore, in my considered opinion,
“the order 1mpugued is liable to be set aside.

13. Accordingly, this petition succeeds and is hereby allowed. Order
impugned passed by the executing Court stands set aside. It is directed that
the trial Court shall calculate the amount of interest on the 50% amount
Rs.7,78,280/- @ 18% from the date of its deposit in terms of the award as
per interim order dated 30.10.2001 and shall take appropriate steps restoring
the execution case for satisfaction of the award In the facts of the case, parties
_ are directed to bear thelr cost. :

Revision allowed,
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. . . CRIMINALREVISION |  aprer
e Before Mr. Justice Alok Verma L e
CrR No. 1492/2016(Indore) declded onlO Apnl 2017 e
PUSHPASINGH R Tova e T Apphcant
STATE OF M.P. : . . .Non-apphcant

‘A. . Penal Code (45 of 1860}, Sections 419, 420, 467, 468 &
471 — Revision Against framing of Charge —Ingredients— Complainant
invested in Unit Trust of India where applicant, being sister-in-law was
named as guardian of her minor daughter— Subsequently complamant

. came to know that applicant opened an account by name of minor

daughter where she named herself to be the natural mother of minor
daughter and deposited the maturity amount received from the
investment — Held — Applicant knowing well that she is not the natural "
mother has opened the account and showh herself to be the natural
mother —When natural mother and father are alive, she had no authority
to open theé account and withdraw the amount — Prima facie, charges
u/S 419 and 420 IPC are made out. . . (Para8)
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B. Penal Code (45 of 1 860), Sectwns 46 7 468 & 471 Held There':

. isnodocument which can be called as valuable security — Allegatlon is that

applicant opened an account for which she signed the appllcatlon form and

-,
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- other documents, but she signed as Pushpa Smgh and not as Sadhna Singh
(complainant), therefore such documents can not be called as forged or false
documents — There is no document in the charge sheet which was used by
applicant as original one and which was admittedly forged —No forgery was
committed — Prima facie, offence w/S 467, 468 and 471 IPC are not made out
~Charges framed under these sections are quashed —Revision partly allowed.

‘ (Para 7 & 8)
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'C. Criminal Practice — Court of Mdgi_straie and Court of

Session — Same Jhdge — Held — Proceedings are not vitiated only

because the Judge in Session Court is same who heard the matter as
Magistrate before committal also — When it is shown that some
prejudice is caused to accused, case may be transferred to some other

Court— No interference: called for. + (Para9)
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Shadab Khan, for the applicant.
Prasanna Bhatnagar, for the non-applicant/State.
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ORDER

" ALOK VERMA, J. :- This criminal revision is directed against the order
passed by learned IInd Additional Sessions Judge, Ratlam in Sessions Trial
No.63/15 dated 08/11/2016, wherein, learned Additional Sessions Judge
framed charges against the apphcant under Sections 419, 420 467,468 and
471 IPC.

2. ' Relevantfacts f‘or disposal of this criminal revision are that complainant
Sadhna Singh is wife of younger brother of husband of present applicant. She

filed a written complaint before Police Station - Station Road, Ratlam on o

23/05/2006. It was stated in the complaint that she invested Rs.20,000/- in
CCP plan of Unit Trust of India (UTI). The present applicant being her sister-
in-law, was shown the guardian of her minor daughter - Priyanka Singh. She
used to receive the account details each year regularly, however, two years

* prior to lodging of complaint, such statements were not being received by the

complainant, and therefore, she inquired from the office of Unit Trust of India
at Indore. There, she came to know that present applicant with the help of

* ‘her husband Rajendra Singh, opened account in the name of her daughter

Priyanka Singh and the present applicant showed herself as mother of the gitl -
and she opened the account in the Post Office bearing No.'SB91680". In this
account, she deposited an amount Rs.1, 00,000/~ that was received in the
name of Priyanka Singh as maturity of': amount of CCP plan. When, she came
to know about this fact and the fact that the present applicant showed herself-
as natural mother of the child, she lodged a complaint; on which, crime No.455/
2006 by police station - Station Road was registered under Sections 419,
420,467,468,471 and 406 IPC After due investigation, charge-stieet was
filed. :

3. By the impugned order, learned Additional Sessions Judge framed
charges under Sections as aforesaid. Being aggrieved by the impugned order,
this revision is filed that there is no evidence to show that any deceit was done
by the present applicant. . -

a4 The present applicant depos1ted mmally an amount of Rs 20, 000/-

CCP plan of Unit Trust of India. Her name was also mentioned as guardian in
the records, and therefore, no cheating or déceit was done by her. There was
no forgery on'the part of present applicant. She signed in her name as Pushpa
Singh. It is not the.case of complainant or the prosecution that she made.
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signature of the complainant or any other person, and therefore, the documents
could not be called forged documents.

5. There is no evidence to show that the present applicant nnsappropnatcd
the amount rccelved from UTI in the name of Priyanka Singh. It is also taken a
ground that the same Judge, who was Chief Judicial Magistrate at Ratlam, signied
certain orders in this particular case as Chief Judicial Magistrate and then the case
was made over to him as he was promoted to the post of Additional Sessions
Judge, and therefore, he was not compefent to try the case.

4

6.  Learned counsel for the respondent/State opposed the revision and
prays for dismissal of the revision. '

7. I'have gone through the impugned order. Section 463 IPC defines
forgery. Section 464 IPC defines making it false documents. Séction 467 IPC"
relates to forgery of valuable security. Learned Sessions Judge charged the
present applicant under an offerice for making forged valuable security,
however, there is no document, which can be called a valuable security, as the
allégations are that the present applicant only opened an account, for which,
she signed application form and other documents. But, she signed as Pushpa-
Singh and not as Sadhna Singh - the complamant, and therefore, such documents
* cannot be called forged or false documents. There is no document, which can
be called valuable security, on which, the present applicant placed her signature,
and therefore, the offence under Section 467 IPC, prima-facie, is not made
out. Similarly, the offence under Section 468 IPCisa forgery for the purpose
of cheating. When there is no forged documents in this matter, there is also no
question of committing forgery for the purpose of cheating and similarly, there
-is no document whatsoever shown by the charge-sheet, which was used by
- the present applicant as original one, and which was admittedly forged.

8. In this view of the matter, it is apparent that rio forgery was committed
by the present applicant, and therefore, the charges under Sections 467, 468
and 471 IPC are not made out. So far as the charges under Sections 419 and
420 IPC are concerned, prima-facie, the present applicant showed herself
‘as guardian of minor daughter of the complainant Priyanka Singh knowing
well that she is not the natural mother. When natural mother, father and guardian
are alive, she had rio authority to withdraw the amount and to open an account
in her name, and therefore, prima-facie, the charges under Sections 41 9 and
420 I[PC are made out. :
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9. So far as the ground taken by the apphcant in the capacity.of Judge to

. try the case because he was also signed certain documents, as Chiéf Judicial

Magistrate is concerned, it is true that on the principle of propriety, the practice.

_ is normally followed that cases, which are'heard by such Judicial Officers as

Courtof Maglstraies in which some orders before the committal to the Court
of Sessions were signed by them as Magistrate. However, this isonly a prirciple
of propriety. There is no provision in the Cr.P.C. and due to this, the

proceedings are not vitiated only because the Judge in the sessions courtis

same who heard the matter as Magistrate before committal also. When itis
shown that some prejudice is caused to the accused, the case may be
transferred to some other court. Therefore, the ground taken by the apphcant

"has no force, at this stage.

10.  Accordingly, this revision is partly allowed. The impugned order in
respect of charges framed under Sections 419 and 420 IPC is affirmed while
the impugned order in respect of charges framed under Sections 467, 468
and 471 IPC are hereby quashed. The present applicant stands discharged
from charges under Sections 467, 468 and 471 IPC. The applicant is given a

liberty to apply for transfer of the case to sorhp other Court of Sessions, ifhe -
feels that the trial by the same court would cause any prejudice to his defence.

With the aforesaid, the revision stands disposed of. N

Certified EOpy as per rules.

LL.R. [2017] M.P., 2269
CRIMINAL REVISION :
Before M. Justice Hemant -Gupta, Chief Justice &
. Mr. Justice Vijay Kumar Shukla. -
Cr R. No. 515/20 17 (Jabalpur) decided on 24 July, 2017

, K.X. MISHRA . : _ . «..Applicant '
Vs. | N - ) . 3
STATE OF M.P. & anr. : - Non-apphcants

Criminal Procedure Code, 1 973 (2 of 1974), Sectmn 199(2). and
Penal Code (45 of 1860), Section 499 & 500 — Sanction before filing
complamt by Publtc Prosecutor — Revision agamst framing of charge

_Revision partly allowed. |

Vimar
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—~ Defamatory allegations by applicant against Chief Minister and his-

family members regarding corruption — Criminal Complaint filed against
applicant by Public Prosecutor whereby charges were framed against
applicant — Challenge to —Regarding sanction for prosecution — Held —
‘Sanction’ is required before a Public Prosecutor files a complaint and
not that he himself has to seek ‘sanction’ before filing a complaint —

Role of Public Prosecutor is not to seek sanction, but to file a complaint.

after sanction is granted — In the instant case, Public Prosecutor was
competent to file the complaint — Revision dismissed.
' (Para 14 & 16)

3UT FfFar Gfear, 1973 (1974 #T 2), g1 199(2) VF 708
VIear (1860 @7 45). ST 499 T 500 — & Fhralas T WRarg ywga
Fvq W 77 7o — awiv fefuw 5t o @ faeg gty — amdee
mgweﬁammuﬁaﬂa}ﬂaﬂﬁﬁﬁwqwﬁwam
TMEINeRE ARTHUT — @ie AREEE BT Aiee @ heg aTRIte
mummwmmﬁ$ﬁmmﬁﬁaﬁ7&ﬁﬁ
— ® gl - afrates 3 a0 @ Wag F — aftifeiRa — e
gftrators @ TRas ywga o @ qd Ao aniftra @ qor aw o
oRarg 39T %3 € qf 9 wd Aol A v — e alriws @
. H{far Al A% A Y 2, wfew wodl g B1Y @ v wRaw wwa
@ 3 2 - adyE yHe F, Atw afmlve e v s A wam
T — ghEer enfar |

Cases referred :

: AIR 1961 Allahabad 24, 1970 CriL] 788, (2015) 8 SCC 239, (2016)
7 SCC 221. '

4jay Gupta & Shashank Shekhar, for the applicant.
_ PK. Kaurav, A.G. with Pushpendra Yadav, G.A. for the non-
applicant/State. .

‘ORDER
The- Order of the Court was delivered by :
" HEMANT Gupta, C.J. :- The challenge in the present petition is to charges

framed against the petitioner by the learned Special Judge on4.2. 2017. The
' charges are framed in Hmch ‘whenit is translated into Enghsh, reads as follows -

“Fu'stly that, you on 21.6. 2014 in a Press Conference

- 8}
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organized at the Headquarters of the MP Congress Committee,
1464 Indra Bhawan Shivaji Nagar, Bhopal, have levelled
imputations intentionally, knowingly, or having reason to believe
that such imputation will harm reputation of Chief Minister,
Shri Shivraj Singh Chouhan; that in the Examination of MP
Transport Inspectors, 19 appointments were made of
candidates hailing from Gondia (Maharashtra), the parental
place of Smt. Sadhna Singh, wife of Chief Minister; that the
mobile N0.9425365883 used in the communication with Nitin
Mohindra and Pankaj Trivedi, who were involved in VYAPAM
SCAM, was of one Sanjay Chouhan son of Phool Singh — the
maternal uncle of the Chief Minister, in order to get the

. examinees passed in the said Examination; that the Chief
Minister along with his family undertakes contract in that regard;
and that from the Chief Minister’s residence an influential
woman had made 139 calls with Nitin Mohindra, Pankaj
Trivedi and Laxmikant, accused of VYAPAM SCAM from
the said mobile number. Thereby you have defamed the Chief
Minister Shivraj Singh Chouhan, which is a punishable offence
under Section 500 of the IPC and it is within the cognizance
of this Court.”

2.  Theallegations are that in a Press Conference conducted by the present
petitioner on 21.6.2014, the petitioner is said to have levelled allegations in
relation to conduct of examination by the MP Professional Examination Board
(popularly known as “ Vyapam®). The statement given in the Press Conference
has been produced on record — which.is available at Page 87 of the paper-
book, as part of the complaint. The particular allegations which are said to be

. defamatory when loosely translated in English reads as under: i) that, in the

examination for the post of Transport Inspector, 19 appointments were made
from the candidates belonging to Village Gondia, which is the parental village
of Smt. Sadhana Singh, wife of the Chief Minister. This fact came to notice
when the Officer who was aware of these appointments was transferred; ii)
that Sanjay Singh Chouhan, son of maternal uncle of the Chief Minister —
Phool Singh Chouhan, was in touch with the officials, namely—Nitin Mahindra
and Pankaj Trivedi, and were successful in making the candidates qualify in
the examination; iii) that, if the list of selected candidates of ‘Transport
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" Inspector’ is made public, then the names of 19 candidates are from the village
of in-laws of Hon’ble Chief Minister; and, that of the telephone calls made by
‘§.K. Mishra are made public, then it would be made known as to who was
the influential person in the Chief Minister’s residence, who has called 139
times to Nitin Mohindra and Pankaj Trivedi — accused of Vyapam scam. .

3._  Suchallegations were said to be defamatory, which led to fihng ofa

- complaint — Annexure P/1 by Shri Anand Tiwari, representing himself as Public
Prosecutor on 24.6.2014, supported by an affidavit.of the same date. On the
basis of such complaint, preliminary evidence was recorded by the learned
trial court and after recording of the preliminary evidence, the chargc as
reproduced above, was framed.

4, Learned counsel for the petitioner before this Court has raised the
. following arguments:- -

(a)  That, Shri Anand Tiwari—was appomtedastheAddltlonal Public’

Prosecutor for a period of three years i.e. from 30.3.2011 to0 29.3.2014, vide
order dated 12:6.2012, which order was published in the Government Gazette
on 22.6.2012. Since the period of appointment expired on 29.3.2014 and
that there was no further appointment of Shri Anand Tiwari as Additional

. Public Prosecutor, therefore, the complaint filed by Shri Anand Tiwarion -

24.6.2014 is a presentation by an ‘incompetent person’;

=" (b) That, it is contended that the Public Prosecutor when appeared
) 'as a witness in support of the complaint has deposed that he has filed the
complamt as directed by the department and is not his own act. It is thus
soughtto be contended that the complaint was an act on the basis of directions
ofthe supenors and not of Public Prosecutor '

(c) Thati m terms of Sect:on 199(2) of the Code of Cnmmal
Procure, 1973 [hereinafter referred to as ‘Code’], a complaint is required to
_be made by the Public Prosecutor Such complamt is required to be made by
Public Prosecutor after prevxous ‘saniction’ of the State Government in terms

of sub-section (4) of Section 199 of the Code. It is contended that sanctlon-

has to be sought by the Public Prosecutor, as Public Prosecutor is not‘a post
office, he has a duty to scan the material on the basis of which the claim for
. defamatlon isto be filed; and

rul
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{(d)  Thatthe Press Statement is not in respect of discharge of public
functions of the Chief Minister, but relate to questioning the conduct of the
investigating agency in the matter of Vyapam, therefore; the pre-condition as
required under sub-section (2) of Section 199 of the Code, is not made out.

5. On the other hand, Shri P.K. Kaurav — learned Advocate General,
has argued that in terms of the Departmental Manual, a copy of which is part
of the paper book, Clause 20 permits that if the term of the P#blic Prosecutor
or Additional Public Prosecutor expires, he will continue to discharge his duties
till such time he is either re-appointed or some other successor is appointed.
1t is contended that the said Departmental Manual is a compilation of
departmental instructions issued from time to time by the State Government
which are issued in exercise of the executive powers of the State, Such
instructions do not run contrary to any statute or rules or the statutory rules,
therefore, such instructions can supplement the statutory provisions.

6. - Learned Advocate General also relied upon a Division Bench judgment
of the Allahabad High Court, reported as Muneshwara Nand Vs. State .
[AIR 1961 Allahabad 24]; and, a Single Bench judgment of the Bombay
High Court, reported as Harikishan Agrawal V. The State of Maharashtra
[1970 CriLJ 788], to contend that the allegations attributed to the petitioner
fall within the expression ‘conduct in the discharge of his-public function’, -
therefore, complaint has been properly presented.

7. Tt is also argued that the allegations are aéainst the Chief Minister and

that false accusation against his wife and members of family said to be residing

" in the official residence, therefore, the allegations are against the Chief Minister

and are not related to the investigations. The allegations of appointment of 19
candidates as belonging to the parental village of wife of Chief Minister; calls
made by Sanjay Chouhan and from the house of the Chief Minister all relates
to the Chief Minister in respect of his conduct wl}ile discharging official
functions. e S '

8. Before, we consider the respective contention of the parties, it would
be advantageous to reproduce the provisions of section 199 of the Code:-

‘f199. Prosecution for defamation -

(1)  No Court shall take cognizance of an offence
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" punishable under Chapter XXI of the Indian Penal

Code (45 0f 1860 ) except upona complaint made by
some person aggrieved by the offence: .

- Provided that where such person is under the age of

eighteen years, or is an idiot or a lunatic, or is.from

_ sickness or infirmity unable to make a complaint, or is

a woman who, according to the local customs and
manners, ought not to be compelled to appearin public,
some other person may, with the leave of the Court,
make a complaint on his or her behalf, '

Notwithstanding anything contained in this Code, when

any offence falling under Chapter XXI of the Indian
Penal Code (45 of 1860 ) is alleged to have been
committed against a person who, at the time of such
commission, is the President of India, the Vice-

President of India, the Governor of a State, the

Administrator of a Union territory or 2 Minister of the
Union or.of a State or of a Union territory, or any other
public servant employed in connection with the affairs

of the Union or of a State in respect of his conduct in

the discharge of his public functions a Court of Session
may take cognizance of such offence, without the case
being committed toit, upona complamt in writing made
by the Public Prosecutor.

Every complaint referred to in sub- section (2) shall

. set forth the facts which constitute the offence alleged,

the nature of such offence and such other particulars

‘asarereasonably sufficient to give notice to-the accused

of the offence alleged to have been committed by him.

No complaint under sub- section (2) shall be made by
the Public Prosecutor except with the previous
sanctlon-

- (a) of the State Government, in the case of a

‘person who is or has been the Governor of

LLR.[2M7]M.P.

il
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‘that State or a Minister of that Government'

(b) of the State Government, in the case of any .
other publlc servant employed in conriection
with the affairs ofthe State;

(¢)  ofthe Central Government, in any other case. ;

(5) No Court of Session shall take cognizance of an
offence under sub- section (2) unless the complaint is
made within six months from the date on which the
offence is alleged to have been committed.

(6)  Nothing in this section shall affect the right of the person

) against whom the offence is alleged to have been “
committed, to make a complaint in respect of that
offence before a Magistrate having jurisdiction or the
power of such Magistrate to take cognizance of the
offence upon such complaint.”

9. In respect of the first argument raised by learned counsel for the
petitionér that Shri Anand Tiwari was ‘in-competent”to file a complaint, we
do not find any merit in the argument that Shri Anand Tiwari was ‘not
competent’ to file the complaint foran offence punishable under section 500
of the IPC. As per the Gazette Notification and order on record, Shri Anand
Tiwari was appointed as Additional Public Prosécutortill 29.3.2014. In the
meantime, the post of Public Prosecutor, Bhopal fell vacant on 3.10.2013
due to retirement of Shri H.L. Jha. Therefore, the Collector passed an order
designating Shri Anand Tiwari as Public Prosecutor on 24.10.2013 till
29.3.2014. May be the Collector was not competent to designate an
Additional Public Prosecutor as a Public Prosecutor, but Shri Anand Tiwari

.as Additional Public Prosecutor upto 29.3.2014 could file a complaint in terms
- of the definition of ‘Pubhc Prosecutor in Section 2(u), of the Code.

10.  Thoughtheterm of Shn Anand Tiwari expired on 29:3.2014, butin
terms of the compilation [Clause 20] published in the Departme_:ntal Manual
of the Law and Legislative Affairs Department of the State, a Public Prosecutor
and Additional Public Prosecutor will continue to discharge his duties till such
time either he is re-appointed or his successor is appointed. Since none was
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appointed as Additional Public Prosecutor or Public Prosecutor till 24.6.201 4,
Shri Anand Tiwari was ‘competent’ to file a complaint for an offence punishable
under section 500 IPC, as such executive instructions do not run counter to
any statute or the rules framed thereunder. Such executive instrucfions issued
under the Executive Powers of the State can supplement law, but cannot
supplant law. Therefore, in terms of such clause, Shri Anand Tiwari would be
‘competent’ to file a complaint under section 199 of the Code.

I1.  In support of the second argument that Public Prosecutor when
appeared as a witnessand supported the complaint, has deposed that he filed
the complaint as directed by the Department and not on his own. It does not
merit any consideration. The complaint is signed by Shri Anand Tiwari and is
supported by his affidavit. As a Public Prosecutor, after grant of sanction, he
has to see whether there is enough material available for an offence under
section 500 of the Indian Penal Code (hereinafter referred to as ‘IPC).

12.©  The other argument of the learned counsel for the petitioner is that
‘sanction’ wds not sought by the Public Prosecutor but by the Department,

whereas it is the satisfaction of the Public Prosecutor which is a pre-condition

for filing of a complamt We do not find any merit in the sald argument as well.

13.  The question of grant of sanction for an offence under Section 500
IPC has been examined by the Supreme Court in a judgment reported as
Rajdeep Sardesai v. State of A.P., (2015) 8 SCC 239. It has been held that
previous sanction must be accordéd, authorising the initiation of criminal
prosecution against the accused. The Court held as under:-

“30........ By careful reading of the provision under Section
199 CrPC, read with the All India Services (Conduct) Rules,
1968, it provides that previous sanction must be accorded,
authorising the initiation of criminal prosecution against the
accused, however, the said provisions do not state that it is
necessary to mention the names of each one of the accused
who are alleged to have committed the offence in the same
alleged transactian. Therefore, in the case on hand, when the
previous sanction was accorded by the State Government
against those who were responsible for the telecast/publication
of the news both in electronic and print media which according

<
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to the second respondent damaged his reputation, it is not
necessary for the State Government to separately issue sanction

”

order against each one of the appellants ...... .

14.  Interms of Section 199 (2) of the Code, a complaint in writing is
required to be made by the Public Prosecutor. Annexure P/1 is the complaint
made by the Public Prosecutor as defined in section 2(u) of the Code,
supported by his affidavit. Sub-section (4) contemplates that no complaint
shall be made by the Public Prosecutor except with the previous sanction in -
case of a person who is or has been the Governor of that State or a Minister
of that Government. Sanction has been granted by Additional Secretary,
Department of Law and Legislative Affairs on 24.6.2014 (page 63 of the
paper book), on the complaint of Administrative Department. The requirement
of section 199(2) of the Code is of filing of complaint by a Public Prosecutor
after previous sanction. ’ _ :

15.  The argument that sanction has not been sought by the Public -
Prosecutor is again not tenable as sub-section (2) of Section 199 of the Code
contemplates that a complaint in writing is to be made by the Public Prosecutor.
Sub-section (4) of Section 199 puts ari embargo that no such complaint shall
e made by the Public Prosecutor except with a previous sanction. Therefore,
the role of the Public Prosecutor is not to seek sanction, but to file a complaint
after sanction is granted. In terms of Subramanian Swamy Vs. Union of
India [(2016) 7 SCC 221] case, the role of a Public Prosecutor is not that of
a post office, he has a duty to-scan the material on the basis of which a claim
for defamation is to be filed. It cannot be said that such test has not been
satisfied when Shri Anand Tiwari filed a complaint on the basis of sanction
granted by the State Government. In Rajdeep Sardesai s case (supra), again
the Court has held that the power exercised by the State Government under
section 199 of the Code is an administrative and ministerial action and is as
per subjective satisfaction on the part of the State Government. The relevant
extract reads as under:-

“31. Further, the reliance placed by the learned counsel on

- behalf of the appellants upon the judgments of this Court
referred to supra while according sanction in favour of the
second respondent to initiate the criminal proceedings against -
the appellants, the State Government has not applied its mind,
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this contention is-also wholly untenable in law as the exercise
of power by the State Government.under Section 199 CrPC
is in the administrative and ministerial capacity and according
of such sanction is as per the subjective satisfaction on the
part of the State Government. The learned Senior Counsel on
behalfofthe appellants has placed reliance upon the judgmenits
of this Court in Gour Chandra Rout v. Public Prosecutor
[AIR 1963 SC 1193], P.C. Joshi v. State of UP [AIR 1961
SC 387) and Mansukhlal Vithaldas Chauhan v. State of
_ Gujarat [(1997) 7 SCC 622]. With regard to’the above -
referred cases, the first two cases have not dealt with the
exercise of power under Section 199 CrPC, except stating
the ministerial exercise of power by the State Government while -
exercising its power under Section 198-B(3)(a) CtPC, 1898."
Insofar as the third case referred to supra upon which the
reliance placed upon by the learned Senior Counsel on behalf
of the appellants is concerned, the same is in relation to the -
previous sanction to be accorded by the State Govemmerit
for the purpose of prosecution under the provisions of the
Prevention of Corruption Act. Therefore, none of the above
, . cases on which reliance has been placed by the learned counsel
-on behalf of the appellants have any relevance to the fact
situation on hand.”

16.  Therefore, ‘sanction’ is required before a Publlc Prosecutor files a

‘complaint and not that Public Prosecutor himself has to seek ‘sanction’ before
filing of a complaint. Thus, wé do not find any merit in the said argument
raised by the petltloner g -

17.  Inrespectof an argument that the allegation in the press conference
attributed to the petitioner are not in respect of discharge of public functions of
Chief Minister, but in respect of the investigation in the Vyapam by the Investigating
Agency, therefore, the complaint filed cannot be entertained for the reason that

there is no allegation against the Chief Minister i “inrespect of discharge of his public .

ﬁ.lnctmns We do not find any merit in such argument as well.

18.  In Muneshwara Nand's case (supra), the allegation against the
complainant was that he does not do any work; that he was always found to

"

[
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be with his wife (Begum Sahiba) and that he has to be called from inside his
house; during the period of his posting none has been happy except one
Inspector and that the medicines were taken out of stock and sold in Delhi. It
was found that the sanction as contemplated Section 197 of the Code is
different than the sanction sought under Section 198-B of the Code of Cnmmal
Procedure, 1898. The relevant extract reads as under:-

«35, So much for the law with regard to the act/illegal omission
or offence of a public servant in the discharge of his official
duty. But in Section 198B we have to-deal with his conduct. I
am of opinion that Parliament's preference for this word over
aword like "act" is deliberate. Hence special weight must be
givento it. The dictionary meaning of "conduct" is "behaviour,
usually with more or less reference to its moral quality, good
or bad; manner of conducting oneself or one's life;" quite
obviously, its compass is very .wide;-and it is far more
compreherisive than a mere act or illegal omission, incidentally,
much more than an act, conduct can be in respect of
" performance of official duty as'well as in dereliction thereof. -

Hence for applying Section 198Bto é.ny imputation we must
concentrate not so much on the public functions as on the
alleged conduct of the official concerned, more so because
the injury caused by defamation is essentlally a moral one
inasmuch as by its very nature this offence lowers the victim in
" the estimation of others. Now, if what Mr. Ansari contends is
" sound Section 198B will become a dead letter, for unworthy
- conduct, such as must be affirmed before itcould amount to -
defamation, can be displayed by an official in the proper
execution of his duty. It would therefore be absurd to think -
* that such could have been the intention of Parliament.

.. Inthese circumstances the' conclusion becomes irresistible that o
the. phrase "conduct in the dmcharge of his public ftmctlons“
occurring in Section 198B coversa vaster field than what has )

. been held by the Supreme Court in examining Section 197 .

.(1). It is the combined effect of the intendment of Parha.ment .
the use of: :the word "conduct" ‘as just explamed and ‘the

-
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extended meaning given by the Supreme Court to "act in the
discharge of official duty" that markedly augments the scope
of Section198B (1). Accordingly, in my judgment the true
state of the law is that if there is any defamatory statement
concerning the behaviour of a public servant which can be.
reasonably associated with the discharge or non-discharge of
his official duty even if not strictly necessary for that discharge,

_ orrelating to his conduct which bears such rational though not
pretended or fanciful relation to the duty that it appears to
have been displayed in the course of the performance ornon-
petformance of the duty, the behaviour or conduct having.
reference inter alia to its moral quality, it would unmedxately
attract the operation of Section 198B. )

To put it differently in the phraseology of Section 99 IPC, ifin -
. the imputation the conduct of the official is made to appear as
stemming from the "colour of his office" even ifit "may not be
strictly justifiable by law", the provisions of Section 198B will
apply. On the other hand, if the imputation alludes to behavjour
or conduct which relates to his life as a private citizen or which
* does not hinge on his public functions, even though his office
might have furnished the excuse or occasion for it, the section
will have no relevance. No hard and fast rules can howeverbe
laid down, and in each case the imputation will have to be
dealt with on its own facts and circumstances.”

19. * Inthe later judgment of Harikishan Agrawal (supra), the learned

Single Bench of Bombay High Court was examining the words said to be
‘defamatory such as that the revenue minister has taken possession of all the

- “property of Ashram and has Iocked it up and that the Minister grabbed the
Presidentship of the Ashram. It was argued that when a person ‘holding a -

public office acts in his capacity as an 1nd1v1dual dissociated from his official
functions, then the provision of Section 198-B of the Code will not apply.

Considering the said argument, the Court held that the description of Shri .

' Balasaheb Desai as Revenue Minister, the capacity of giving threat in certain
~ matter which is not described and calling upon the Collector and the
Commissioner will only lead to the fact that intention was to lay before the

)
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public the conduct of the Revenue Mmlster, but the article was so written that
the Revenue Minister was exercising his power whereas he has no such
powers. The Court held as under:-

“12. If this article had no reference to the capacity of
Balasaheb Desai as a Revenue Minister, what was the occasion
for mentioning that the District Collector, Amravati, and the
- Commissioner, Nagpur Division, should throw light as to what
the true facts are. Here it may be noticed that out of the
Revenue Officers, who must be presumed to be acting under
the Revenue Minister, the Commissioner and the Collector
are the two topmost officers. If information on this point could - -
be given or should be given by the two topmost Revenue
" Officers, can it be said that the act that was alleged had no
reference to capacity of Balasaheb Desai as the Revenue
Minister of Maharashtra? In addition to this, there is the further
mention that Presidentship was grabbed by Balasaheb Desai -
by giving threat in respect of certain matter. An objection was
taken by Mr. Kotecha that the word in the original is "Bhay"
and that the translation whereof would not be 'threat’. Whether
itis fear, fright or threat, amention is made that by giving threat
Presidentship was grabbed. An iniference would, therefore,
follow that the person who gave the threat was capable of
causing fright or fear such as would make any person such as
'Rashtrasant’ part with an important office or property. This
o power of'giving threat having a reaction of making another
person give up the power or the property when considered
along with the description of Balasaheb Desai as Revenue -
Minister would certainly raise in the mind of a lay man a feeling
that the article is intended to show that the power was exeicised
. by Balasaheb Desai as the Revenue Minister. The description
of Balasaheb Desai as a Revenue Minister, the capacity to
-give threats in certain matter, which is not described, and calling
upon the Collector and the Commissioner to throw light would
" only lead to a positive inference that the i 1ntent10n in writing
this article'was to lay before the public the conduct of a Revenue
Minister. It may not be that this was one of the functions ofthe
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Revenue Minister. But the article was so written as to shiow
has no such power. It is not one of the functions of the Revenue
Minister to be a President of an Ashram or to be in possession
of the Ashram, but the article is so written as to show that this
was done probably by the Revenue Minister with the help of
threat of consequences which would raise a fear or fright in
those persons.. In my opinion, the reading of the entire article
is likely to create in the minds of the public who read it or and
'who may even be unaware of the functions of the Revenue
Minister that this was an act of the Revenue Minister done -
.. probably by the abuse of his power.”

20. Inthe complaint, it was asserted that'19 candidates were selected
from Gondia, though in the select list of Transport Inspectors there is none
selected from Village Gondia. That, Shri Phool Singh Chouhan, who is stated
to be maternal uncle of the Hon’ble Chief Minister, is not the Maternal Uncle,
but infact Late Shri Randhir Singh Chouhan was the only Maternal Uncle,
who.expired 8 years back. It is further stated that there is allegation of 139
calls emanating from the residence of the Chief Minister, but without any further

details. This indicates that the allegations were directed to the Chief Minister;

his family members and his official residence. Reading of the statément prima
facie does not suggest that the allegations were in respect of lack of proper
. investigation into the examination conducted by Vyapam, but against the Chief
Minister which were said to be defamatory. Thetefore, we are unable to agree
with the argument raised by learned counsel for the petitioner that the allegations

were not leveled against the Chief Minister but against the lack of proper ,

conduct of the investigation.

21, Inviewof the said fact, we do not find any merit in the present petition.

22,  We clarify that any finding regardmg the defamatory part of the
statement is for the purposes of deciding: the present petition. The learned
Trial Court shall de<:1de the matter on the basis of evidence on record.

22. With the sa1d observatlon and finding, the revision petltlon is
dismissed.

Revision dismissed. *

«
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: _ EL.R. [2017] M.P., 2283
: CRIMINAL REVISION
Before Mr. Justice Sheel Nagu
Cr.R. No. 365/2012 (Gwalior) decided on 10 August, 2017

VINAYKUMAR - ' ...Applicant
Vs. i ' .
STATE OF M.P. _ ...Non-applicant

(Alongwith Cr.R. No. 969/2013)

A. Penal Code (45 of 1860), Sections 465, 4 71 & 120-B and
Preventmn of Corruption Act (49 of 1988), Section 19(1)(c) — Revision
against Framing of Charge — Sanction for Prosecution — Competent
Authority — Sanction granted by State Government — Applicant,
employee of Municipal Council — Held — State Government being an
authority superior to Municipal Council and having supervisory powers
over the same including power of validating the appointments made in
Council has the character of an appointing authority — State
Government is competent to grant sanction for prosecution — Further
keld ~ Prima facie there are sufficient material against applicants
regarding criminal conspnracy and forgery — Charges rightly framed —
Revision dismissed. : - (Paras7.3,8&9)

L E qvs wlear (1860 @71 :':5) 8Ty 465, 471 T 120~} T
FETHIY [9re0r A3 (1988 BT 49), 81T 19(1)(¥f}) — aralq Refra f5d
a7 @ freg Qe — afgiorT @ Ry @t — waw vieret — e
WHR FII A9 v A 1¢ — Fdge, TRUTHE RS &7 sHAR) —
FRFEiRT — 90 WeR 1 TRufae wRbg | IRsar e B

- 0 BW WX wda) afear w1 @ TR, el oReg ¥ 9 07 Pryfa

P! Tgar *7 3 ufva-wfe d, o i e 1 @ey @
— WS WER- AR B AN WA P @ for "wem @ — ami
afifeiRe — vem gxan, adweno @ Avy arwite R w@
HEHAT B Wed A g we @ — slmtrvﬁamﬂﬁ?ﬁafasﬁﬁ
— QTG SR |

B. Prevention. of Corruptmn Act (49 of 1988), Section
13(1)(e) and Vishesh Nyayalaya Adhiniyam, M.P. 2011, Section 2(1)(e)
— “Offence” — Maintainability of Revision — Definition of offence given
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in Section 2(1)(e) of the Adhiniyam shows that Adhiniyam of 2011 comes

into operation only when offence u/S 13(1)(¢) of PC Act, independently

or in combination with other provision of PC Act or any provision of

IPC is alleéged in any case and not otherwise — Presence of allegation
/S 13(1)(e) of the PC Act is an essential ingredient to attract Adhiniyam
‘of 2011 — Allegation made merely ih respect of offence of IPC would
not attract the Adhiniyam of 2011 — In the instant case, only offence

under IPC was only registered against applicant — Revision is"

maintainable. : (Paras 5.1 to 5.4 & 5.6)

& geerare [Aareer IRIIT (1988 @1 49) ST 13(1)(5) T
favitr RIrATerd AT, 9.9, 2011, ST 2(1)() — ST — yAEror Ft
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geMER AR aftifmg 3 50 a1 sEa @ e a1 EE. @ e
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C. -Vishesh Nyayalaya Adlumyam, MP 2011 - Ob]ect — The
object of Adhlmyam is to expedite trials of offences. related to
disproportionate assets punishable u/S 13(1)(e) of the PC Act,
simplicitor or in combination with other offences under IPC- by
establishment of Special Courts and laying down procedure for

confiscation of unaccounted property and money procured by means of

. offences as defined wS. 2(1)(e) 0f 2011 Adhiniyam. .+ (Para5.5)
T RV wrmew affrm 99, 2011 — wxdvr — e

| SmrEEY B AT §N, Sad Fuie AR @ WE ¥ aemER.
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Cases referred ; ,
1994 Supp.(2) SCC 405, (2011) 6 SCC 389.

R.K. Sharma with M.K. Chaudhary" and Imran Khan, for the
applicant in Cr.R. Nos. 365/2012 & 969/2013.
Sushil Chaturvedi, for the non-applicant-EOW.

ORDER

SHEEL NaGu, J. :- This order shall govern disposal of Cri. Rev. No.
365/12 (Vinay Kumar Vs. State of M.P.) and Cri. Rev. No. 969/13
(A.K.Bansal Vs. State of M.P.)

2. The revisional powers of this Court w/S.-397 Cr.P.C. are invoked to

* assail framing of charge against the petitioners by the impugned order dated

7/5/2012 in Sessions Case No. 2/2002 alleging offences punishable w/Ss.
120-B, 465 and 471 of I.P.C.

3. Facts giving rise to the present case are that the petitioner Vinay Kumar
being Assistant Engineer and petitioner A.K. Bansal being Revenue Inspector -
at Municipal Council, Morena (M.P.) are implicated in the offence of forgery
and criminal conspiracy for having jointly moved a note-sheet proposing
allotment 0f 22,600 sq. ft. of land reserved for stadium, for the purpose of
allotment of plots under Awaas Grah Yojna for the employees of Municipal
Council, Morena at arate of Rs, 10/- per sq. ft. which was much lower to the
prevailing market value and by wrongly mentioning that the land is not required
for the purpose of stadium. It is further alleged that the petitioner would have °
also been one of the beneficiaries of the said proposal.

4. After lodging of the FIR, investigation was conducted. The sanction
for prosecution was obtained from the State and chargesheet was filed wherein
charges have been framed as enumerated above which are under challenge.

5. Learned counsel for.the respondent-State has raised preliminary
objection as to maintainability of this petition on the ground that the present
revision is not maintainable as a trial in relation to the offences in question is
exclusively triable by the courts constituted under the Madhya Pradesh Vishesh
Nyayalaya Adhiniyam, 2011 (for brevity Adhiniyam 2011), .

5.1  Thesaid preliminary submission of the State is being considered to be
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rejected at the very outset as Sec. 2(¢) of the Adhiniyam 2011 clearly provides
that the offences contemplated under the Adhiniyam are those which either
independently attract Sec. 13(1)(e) of the Prevention of Corruption Act (for
short the PC Act) or in combination with any other provision of the PC Act or
any of the provisions of the L.P.C. Provision of Sec. 2(e) is reproduced below
for ready reference and convenience.

“2(e) "offence" means an offence of criminal misconduct which

attracts application of Section13(1) (e) of the Act either

independently or in combination with any other provision'of

the Act or any of the provision of Indian Penal Code,1860( 45
~ of 1860);.

5.2 Abare perusal of the above definition of “offence™ makes it clear that
the Adhiniyam 2011 comes into operation only when the offence wS. 13(1)(e)
independently or in combination with other provision of the PC Act of any
provision of the IPC is alleged in any case and not otherwise. In the instant
case, Sec. 13(1)(e) of the PC Act has not been alleged against the petitioners

] who in fact are charged with offences punishable u/Ss. 120-B, 465 and 471
of L.P.C. '

5.3 At this juncture, it is relevant to- deal with the feeble attempt of the

learned counsel for the prosecution-respondent to contend that the expression
................. or any other provision of I.P.C.” found in the definition of offence

S. 2(¢) of 2011 Adhiniyam should be read to'include even those offences of -

criminal misconduct which attract the provision of .P.C. simplicitor. This
argument holds no water as-a close scrutiny of the definition of “offence”a/S.
2(e) makes it clear that presence ¢f allegation under Sec. 13(1)(e) is an essential
ingredient to constitute offence defined in section 2(1)(e) and thereby attract
Adhiniyam 2011. The expression “---------pr any of the provisions of the
LP.C.” found in Sec. 2(¢) is to be read in conjunction in the following manner:-

................ offence of criminal misconduct which attracts
application of Sec. 13(1)(e) of the Act either independently or
in combination with........ any of the provisions of LP.C.”

" 5.4  Ifthe contention of the learned counsel for the State is accepted then
an incongruous situation would arise where offences of conspiracy and forgery
punishable exclusively under the IPC would have to be tried by Special Courts

1
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" constituted under 2011 Adhiniyam despite offence u/S. 13(1)(e) of PC Act

not being alleged.

5.5  More so, this course of action as suggested by the learned counsel for
the State would render the very foundational object of 2011 Adhiniyam
nugatory. The object of this Adhiniyam is to expedite the trials of offences
related to disproportionate assets punishable w/8 13(1)(e) of the PC Aect,
simplicitor or in combination with other offences under IPC by establishment
of Special Courts and laying down procedure for confiscation of unaccounted
property and money procured by means of offence defined u/S 2(1)(e) of
2011 Adhlmyam '

5.6 . Thus,the allegat1on if made merely in respect of offence in IPC (asis
the case herem) without involvement of Section 13(1)(e) would not attract
the provisions of Act of 2011. Thus, the present revision against an order of
framing of charge w/Ss. 120-B, 465 and 471 L.P.C. is maintainable.

6. = Learned counsel for the petitioners has raised two fold submissions.
The first is in respect of technical ground of sanction for prosecution having
been granted by incompetent authority. The other ground isof ment which
shall be dealt with later on.

6.1  Takingup the first technical ground of incompetence authority granting
sanction for prosecution, it is seen from the record that sanction has been
granted by the State Govt. (Department of Law and Leglslatlve Affairs,
Bhopal).

6.2  The objection of the petitioners is that they are employees of the
Mun1c1pal Council and not of the State Govt. and therefore the Municipal
Council aloneis empowered to grant sanction for prosecution of the petitioners.

6.3  Sec. 19(1)(c) of the PC Act prescribes obtaining of prior sanction for.
prosecution from an authority competent to remove a public servant from his
office.

6.4  The Trial Court while rejecting the said argument of the petitioners
has drawn support from Sec: 94 of the M.P. Municipalities Act, 1961 by
holding that since every appointment made by the Municipal Council is subject .
to approval by the State Govt., which thus hasfinal and substantial role to
play in the process of appointment and therefore necessarily in removal of the
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petitioners from the office. On the basis of this reason, the court-below found
that the State Govt. satisfies the requirement of competent authority u/S.
19(1)(c) of the PC Act,

7. The second technical ground raised by the learned counsel for the
petitioners is'of incompetence of the State Govt. to grant sanction for
prosecution w/S. 19(1)(c) of the PC Act in the face of the M.P. Municipalities
+ Act, 1961 and the Rules framed thereunder categorically prescribing the
Municipal Council as the appointing authority qua the petitioners.

7.1 Thisissue of legality and validity and competence of an authority
superior to the appointing or disciplinary authority for the purpose of grant of
sanction for prosecution is no more res integra in view of the Apex Court

decision in the case of State of T.N. Vs. T. Thulasingham & others reported

in 1994 Supp.(2) SCC 405 in which the Apex Court in para 77 held thus:-

*77. The last finding of the High Courtin reversing the decision

. of the trial court so far as it upheld the sanction for prosecution
of the employees is again erroneous. The High Court was in
error in its view that only the special officer appointed by the
‘Corporation, when it was superseded, was competent to grant _ .
the sanction. It will be noticed that here the sanction had been
given by the superior authority, namely the Government itself
which appointed the special officer. Once the sanction is
granted by the superior authority it does not get invalidated. It
could be invalid if the sanction had been granted by the authority
subordinate to the authority who had to grant the sanction and
in that case would have been subject to challenge. We thus
find that the trial court was right in holding that the sanction
was validly granted by the competent authority.”

7.2  The above said decision has been folIoweH in the case of State of
M.P. Vs. Pradeep Kumar Guptareported in (2011) 6 SCC 389. The above
said view of the Apex court continues to hold the field till date.

7.3 Therefore, the State Govt. being an authority superior to that of
Municipal Council and having supervisory powers over the same including

power of validating an appointment made u/S. 94 of the M.P. Municipalities -

Act, assumes the colour and character of appointing authority. Once having

4)
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satisfied the definition of the appointing authority interms of the ]aw laid down
by the-Apex court, the State Govt. partakes as the authority competent to
remove the petitioniers from the respective posts thereby satisfying the
requirement of Sec. 19(1)(c) of the PC Act.

7.4  Thus, no fault can be found with the order of safiction for prosecution

issued by the State Govt.

8. Asregards the arguments on merits, it is seen that the prosecution has
alleged conspiracy and forgery against the petltloners It is alleged that the
note-sheet moved by the petitioners proposing allotment of the land in favour -
of the employees of the Municipal Council intentionally did not mention survey

. numbers and area of the land so as to prevent detection of the criminal act of

conspiracy and forgery. It is further alleged by the prosecution that the land in
question was proposed to be allotted at a highly depressed rate of Rs. 10/
per sq.ft. More so, it is alleged that the land was wrongly mentioned as not -
required for stadiurh. It is further alleged that the note-sheet of the petitioners.
further failed to disclose material fact that the land in question which was
proposed to be allotted belongs to the Govt. and not to the Municipal Council.

8.1 Inthis regard, learned counsel for the petitioners has drawn attention
of this court to a document brought on record by the petitioners vide document
No.2482/12 filed on 25/6/2012 that in revenue record the rate of the land in
question was as low as Rs. 6/- per sq.ft., and therefore it is contended that

- proposal for allotment of the land made by petitioners at the rate of Rs. 10/-

per sq. ft. cannot be found fault with.

8.2  Abare perusal of the sdid document, which though is not part of the
charge-sheet, does not disclose the period during which the raté of Rs. 6/-
per sq. ft. was prescribed. However, a close scrutiny indicates that the said
document pertams to the year 1991 and therefore does not relate to the period
in question, i.e., 1994-95, and therefore the said document is of no avail.

8.3 . The prosecution has brought on record guidelines issued by the
Collector, Morena for the year 1994-95 which prescnbe Rs. 90/- per sq.ft.,
asrate of land in the area in question.

9. From the abovc, it is evident that the material brought on record by.

. the proseéution prima facie indicates a strong suspicion of the offence of
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conspiracy and forgery pﬁm’shable w/Ss. 120-B, 465 and 471 of LP.C. against
the petitioners. '

9.1  The basic ingredient of forgery as contained in Sec. 463 LP.C. is of
making of false document inter alia causing any person to part with property

- with intention to corumit fraud, which appears to be satisfied in the present
case on prima facie assessment.

9.2 Whether mens rea behind the act of forgery is pfesent or not cannot
be decided at this early stage and is best to be left to be adjudicated by the
Trial Court after marshalling of evidence.

9.3 From the above discussions, this court is satisfied that no illegality or
" impropriety is committed by the Trial Court in framing of charge against the
petitioners u/Ss. 120-B, 465 and 471 of LP.C.

10.  Consequently, the revisions fai] and are dismissed, sans cost.

Revision dismissed.

LL.R. [2017] M.P., 2290
MISCELLANEOUS CRIMINAL CASE
Before Mr. Tustice J.X. Maheshwari
M.Cr.C. No. 11770/2013 (Jabalpur) decided on 19 June, 2017

POOJAN TRADING COMPANY (M/S) . ...Applicant
Vs.
M/S BETUL OILS & FLOORS LTD. ...Non-applicants

(Alongwith M.Cr.C. No. 11772/2013)

. A.  Negotiable Instruments Act (26 of 1881), Section 138(b}
& (c) - Demand Notice — Service of Notice — Accrual of Cause of Action
— Two complaint cases registered against applicant/accused —
Objections filed by complainant on the ground that cases were filed
prior to expiry of 15 days period from the date of receiving notices —
Objections dismissed — Challenge to — Held — Commission of offence
and its prosecutability are two distinct issues — When cheque is
dishonoured, offence is committed but its prosecutability is based on
conditions as specified in Section 138(a), (b) and (c) — In the present
case, notice was returned unclaimed on 01.01.2008 and 03.01.2008 and

4
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complamts were filed on 14.01 2008, prior to expiry of 15 days— —Cause
of action to take cognizance and to prosecute the complainant do not
arise — Date of return of notice as unclaimed will be the date for

- reckoning the period of 15 days — Order of cognizance set aside —

Application allowed. (Paras 7 9&10)

& wewry foraa I (1881 ®T 26), arer 138(d) ¥ (irﬁ)-—
A qlew — Tifew I ardfic — a1 £qF *7 FIgAIT — IS / Algad
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FRmisgar arT 138 (T), (€) dom (@).¥ AR @ 1 T w
FTenfRa @ — qda™ wBwor &, % 01.01.2008 TAT 03.01.2008 FT AR
FeaTEd 9w fHar 4 o1 @ ufae feAre 14.01.2008 F, 15 oy @
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B. ' Negotiable Instmments Act (26 of 1881), Section 138(b)
& (c) and General Clauses Act (10 of 1897), Section 27 — Service of
Notice — Interpretation — Section 27 of the Act of 1897 indicates
expression “served, “give” or “sent” whereas Section 138(c) of Act of
1881 indicates “giving of notice” and “accrual of cause of action” —
Therefore for the purpose of Section 138, Court ought to construe the
word “give” as “receive”, R - (Para10)

" WY lawa dffra (1881 @7 26), G 138(4) 7 () o7
T FS FATT (1897 BT 10), €T 27 — THew F arfiead — P —
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Cases referred :

2015,(2) MPLJ 9,AIR 1999 SC 3762 (2014) 9 SCC 129, 2012

‘ (2)‘MPLJ 147.
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Priyank Awasthi, for the applicant.
Abhijit A. Awasthi, for the non-applicant/complainant.

ORDER <

: ~J.K. MABESHWARI, J. :- Seeking quashment of the private complaints
No.233/2008 and 234/2008 filed by the respondent/complainant against the
. petitioner and to set aside the orders dated 18/02/2013 passed by the Judicial -
Magistrate First Class in the said complaint rejecting the application raising
" preliminary objection and also to set aside order passed.in Cr.R. No0.45/2013
and 48/2013 dated 16/05/2013, these petitions have been preferred invoking
the jurisdiction of this Court under Section 482 of Cr.P.C.

2. As both the aforesaid complaints.were filed by the respondent

against the petitioner for dishonouring of various cheques described in -

the private complaints. It is said that the notice of dishonouring the cheque

given by complainant was received and on filing the complaint after

recording the statement cognizance were taken in both the complaints by;_/’“""‘"\
the trial court. On service of the notice, petitioners have filed a preliminary ‘
objection on 6.7.2012 inter alia contending that in private complaint, .
No.233/08, a notice for dishonouring was issued on 20.12.2007, which

remained unclaimed by the noting of the postal department dated 1.1.2008

and the complaint was filed on 14.1.2008 prior to expiry of the period of

15 days; while in complaint case No.234/08, the notice was given on
20.12.2007 to which the intimation was given to’ the accused on
24.12.2007 and return by the postal department on 3.1.2008, however,

filing of the complaints on 14.1.2008 is prior to expiry of the period of

15 days. Counsel for applicant referring the provisions of Section 138 of

the Negotiable Instruments Act, 1988 (in short “N.I. Act”) ¢ontends that =
for dishonouring of the cheque giving the notice by the payee to the drawer
within 30 days from the receipt of intimation of dishonouring from the
" bank is a sine qua non as per Section 138 (b) of the N.I. Act, however
the offence is deemed to have committed but if the amount has not been
paid within 15 days from the date of receipt of the notice, the offender
can be prosecuted for the said offence. In the present case, the date of
intimation of unclaimed notice is 1.1.2008 and 3.1.2008, however, on
filing the complaint on 14.1.2008 prior to expiry of the period of 15 days,
the complaint is not prosecutable and it is liable to be dismissed. It is also
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contended that in case where the-intimation was given by postal
department in reference to the provisions as contained under Section 138 -
(b) which returned unclaimed then it would not be treated as the notice
received by the drawer, therefore, the complaint cannot be prosecuted.
The trial Court considering the date of issuance of giving the notice as
relevant for reckoning the period of 15 days to prosecute private
complaint rejected the said application and which is confirmed by the
revisional Court without due consideration of the provision of law,
however, both these orders may be set aside and complaint may also be
dismissed treating it as premature. In the last, it is urged that if procedure
as prescribed under Section 138(b) & (c) has not been followed for
commission of any offence, the private complaint is not prosecutable.

3 In support of the said contention reliance is placed on the judgment of

the Apex Court in the case of Yogendra Pratap Singh vs. Savitri Pandey
and another 2015(2) MPLJ 9 to contend that the date of committing an
offence may be the date of dishonouring of the cheque but its prosecutability
depend upon the expiry of the period contemplated under Section 138 (c)
thereto. However, if the notice of 15 days have not been served on the drawer
then the said complaint is not prosecutable. Learned counsel further placing
reliance on the judgment of Supreme Court in the case K. Bhaskaran vs.

Sankaran Vaidhyan and another AIR 1999 SC 3762 to contend that in

case the notice has returned and remain unclaimed, such date would be the
commencing date in reckoning of the period of 15 days as contemplated under
clause (c¢) of section 138 of N.I. Act. Learned counsel has fairly conceded

* that the judgment of K. Bhaskaran (supra) has been overruled by the Supreme

Court in the case of Dashrath Rupsingh Rathod vs. State of Maharashtra
and another reported in (2014) 9 SCC 129 but so far as the observation
with respect to reckoning of the period of service has not been touched-into
by the said judgment, therefore, it would remain operative for the purpose of -
prosecuting the complaints of Section 138 (b) & (c) of the N.I. Act.

4. Per Contra, learned counsel representing the complainant/respondent
placed heavy reliance on the judgment of K. Bhaskaran (Supra) referring
paragraphs no.20 to 25 and strenuously urged that in a case, the drawer
intentionally and tactfully is not accepting the notice sent by the petitioner then
in such case, the date of intimation of the said notice given to him on a correct
address would be presumed to be the date of receipt of notice. However, if
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the said date is taken into consideration then filing of the present complaints is
after expiry of the period of 15 days, however, it is prosecutable, therefore,
the trial Court as well as revisional Court have not committed error in passing
the order impugned and taking cognizance against the petitioner. Reliance has
further been placed on the judgment of this Court in the case of Agrawal
Medical Agencies Vs. Govind Prasad 2012(2) MPLJ 147 to contend that
in reference to Section 27 of the General Clauses Act as well as relyingupon
the provisions of Section 114 of Evidence Act, the Court has interpreted the
meaning of the word “Service of notice” in the context of the M.P.
Accommodation Control Act. However, considering the same, order impugned
passed by the two Courts below do not warrant interference and the complaint
" presented by the complainant is prosecutable by the Courts.

5. Upon hearing learned counsel for both the parties, in the present case,
the issue crops-up for determination is whether after dishonouring of the cheque
and on issuing the notice by payee to the drawer for repayment of the amount
of the cheque, if it is returned unclaimed then what would be the date of
receipt of the said notice to count the period of 15 days as spccxfied under
Section 138 of the N.I. Act.

6. After hearing learned counsel appearing on behalf of both the parties
and in the context of the facts, to advert the arguments as advanced, relevant
provisions of Section 138 of N.I. Act is required to be reproduced, which is
as follows —

138. Dishonor of cheque for insufficiency, etc., of funds
in the accounts

Where any cheque drawn by a person on an account
maintained by him with a banker for payment of any amount of
money to another person from out of that account for the
discharge, in whole or in part, of any debt or other liability, is
returned by the bank unpaid, either because of the amount of
money standing to the credit of that account is insufficient to
honor the cheque or that it exceeds the amount arranged to be
paid from that account by an agreement made with that bank,
such person shall be deemed to have committed an offence
and shall without prejudice to any other provisions of this Act,
- be punished with imprisonment for a term which may extend

4
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to one year, or with fine which may extend to twice the amount
~ of the cheque, or with both: ‘

- Provided that nothing contained in this section shall apply
unless-

(2) the cheque has been presented to the bank within a period
of six months from the date on which it is drawn or within the
period of its validity, whichever is earlier.

(b) the payee or the holder in due course of the cheque, as the
case may be, makes a demand for the payment of the said
amount of money by giving a notice, in writing, to the drawer
of the cheque, within fifteen days of the receipt of information
by him from the bank regarding the return of the cheque as
unpaid, and '

() the drawer of such cheque fails to make the payment of
the said amount of money to the payee or, as the case may be,
to the holder in due course of the cheque, within fifteen days
of the receipt of the said notice.

7. Onplane readmg of the aforesaid, it is apparent that onis advancing
loan and to in discharge of the debt or other liability, if the cheque given by the
drawer to the payee has returned unpaid with a note of insufficiency of fund
or it exceeds the amount arranged to be paid from the account then such
person shall be deemed to have committed an offence and shall without
prejudiced to any other provisions of this Act, he or she be punished with
imprisonment for a term which may be extended to two years, or with fine
which may extend to twice the amount of the cheque, or with both. The
aforesaid basic provision has been qualified by the proviso using the word
“that nothing contained in section 138 shall apply unless”, the requirement
contemplated under clause (a), (b) and (c) has been observed, which are
mandatory. As per the requirement (2), the cheque must be presented before
the bank from the date of its issuance within a period of six months or its
period of validity whichever is earlier. Clause (b) makes it clear that payee or
the holder in due course of the cheque, as the case may be, makes a demand
for the payment of the said amount of money by giving a notice iri writing, to
the drawer of the cheque, within 30 days of the receipt of information by him
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from the bank regarding the return of the cheque as unpaid. Clause (c) makes
it clear that if the drawer of such cheque fails to make payment of such amount
to the payee within 15 days of receipt of such notice then he would be liable
to be prosecuted for commission of the offence under Section 138 of the N.I.
Act meaning thereby on dishonouring of the cheque, the offence has been
committed but its prosecutability is based on three conditions as specified in
Clause (a), (b) and (c) of proviso to Section 138. However, commission of
the offence and its prosecutability are two distinct issues which is to be observed
for the purpose of punishment as contemplatcd under the N.I. Act.

8. Inthe abovc. context, undisputed facts of the present case are required
to be seen. A loose cheque was given by the drawer to the payee which was
dishonoured. Within a period of 30 days from the date of dishonouring, the
notice was issued on 20.12.2007 to the drawer by post. The Post Office of
the drawer’s address gave first intimation on 24.12.2007 and when it remained

‘unclaimed for seven days as per the noting dated 1.1.2008 pleaded in private
complaint No.233/08 ‘and on 3.1.2008 pleaded in private complaint
No.234/08, it was returned to the payee. It is not in dispute that both the
complaints were filed on 14.1.2008, however, from the date it was shown to
be unclaimed by the postal departmenti.e. 1.1. 2008 and 3.1.2008 and the
complaints have been filed prior to expiry of the 15 days of the said notice.
However, in the said context, prosecutability of the private complaint has been
objected by filing a preliminary objection by the trial Court which is rejected
by the orders impugned, which were confirmed in revision.

9. As per the judgment of Hon’ble Apex Court in the case of Yogendra
Pratap Singh (supra), the Apex Court has observed that if the complaint has
been filed before expiry of 15 days period from the date on which notice has
been served on drawer the accrual of cause of action for filing of complaint

under Section 138 of N.L Act is not available to complainant and the Court is _

not competent to take cognizance of siich complaint. In the said context, looking
to the undisputed fact, it can safely be held that the notice was returned as
unclaimed on 1.1.2008 and 3.1.2008 and the complaints were filed on
14.1.2008, however, pnor to expiry of period of 15 days, cause of action to
take cognizance and to prosecute the complainant do not arisé, therefore, the
order taking cognizance passed by the trial Court, affirmed by the revisional
Court deserves to be set aside and those complaints are liable to be dismissed.

]
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10. . Reverting to the arguments as advanced by the learned counsel for
the complainant that the notice was issued on 20.12.2007 which was received
to the Post Office and intimation was given by the Post-Office to the drawer
on 24.12.2007, however, the first date of intimation ought to be counted asa
date of notice unclaimed by the petitioner. In this context, much emphasis has
been laid on the paragraphs of the judgment of Apex Court in the case of K.

" Bhaskardn (supra). On perusal of the judgment of K. Bhaskaran (supra), it

is.apparent that the notice in the said case was given on 2.2.1993.and it was
returned to the complainant on 15.2.1993, thereafter, the complaint was filed
on 4.3.1993 after elapse of the period of 15 days. While in the present case,
the notice sent by the payee to the drawer remained unclaimed as per the
notice of the Postal Department dated 1.1.2008 and 3.1.2008 and the
complaint has been filed on 14.1.2008 therefore, in the said fact the
observations of the Court in the case of K. Bhaskaran that if the notice is
returned as unclajmed, such date would be the date of commencement or
reckoning the period of 15 days. In the facts of the present case, as discussed
hereinabove and the facts of the K. Bhaskaran’s case (supra) are quite
distinguishable, therefore, the arguments as advanced by the learned counsel

-for the complainant relying upon paragraph-24 of the said judgment cannot ) ._
- be countenanced and is hereby repelled. Now one of the aspect is further

required to be dealt with which is contended relying upon the case of Agrawal
‘Medical Agencies (supra) wherein issue of service of notice was considered
in the context of the provisions of M.P. Accommodation Control Act and in
the said case issue of presumption of service has been dealt with in the facts
and situation of the case. If the provisions of Section 27 of General Clauses
Act has been read in the context of provisions of Section 138 then there is
some distinction which is to be drawn and kept in mind always by the Courts.
Section 27 of the General Clauses Act indicates expression “served”, “give”
or “sent” while section 138 (c) of the N.I. Act indicates the giving of notice
and accrual of a cause of action, if the amount is not paid within 15 days after
receipt of the notice, therefore, for the purpose of Section 138, the Court
ought to construe the word “give” as “receive”. It should not be construed as
specified under the General Clauses Act “served”, “give” or “sent”. Therefore,
the judgment of the Agrawal Medical Agencies (supra) as relied upon is of
no help to the respondent. -

15.(sic:11) In view of the foregoing discussion in my considered opinion,
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the order passed by the trial court rejecting the preliminary objection filed by
the petitioner, upheld by the revisional Court stands set aside. The preliminary
objection filed by the petitioner is hereby upheld. Consequently, both the private

complaints filed by the respondent are hereby quashed. However, itis open -

to the complainant to take recourse of law by filing a fresh complaint in the
light of the judgment of Hon’ble Apex Court in the case of Yogendra Pratap
Singh (supra). Therefore, it is observed that if the complaint is filed afresh
within a period of 30 days from the date of order then the same shall be
entertained and decided in accordance with law on merits.

Ofder accordingly.



