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THE INDIAN LAW REPORTS M.P. SERIES 2017

(VOL 2).
JOURNAL SECTION

IMPORTANT ACTS, AMENDMENTS CIRCULARS
" NOTIFICATIONS AND STANDING ORDERS:

THE MENTAL HEALTHCARE ACT, 2017
No. 10 OF 2017

[Received the assent of the President on the 7th April, 2017 and published
in the Gazette of India (Extraordinary), Part H, Section 1(No.10), dated
the 7th April, 2017 page no.1-51]. . o

- "AnActto provide for mental healthcare and services for persons with mental
illness and to protect, promote and fulfil the rights of such persons during
delivery of mental healthcare and services and for matters connécted
therewith or incidental thereto.

WHEREAS the Convention on Rights of Persons with Disabilities and
its Optional Protocol was adopted on the 13th December, 2006 at United

.Nations Headquarters in New York and came into force on the 3rd May,
2008; '

I

AND WHEREAS India has signed and ratified the said
Convention on the 1st day of October 2007; ‘

AND WHEREAS it is necessary to allgn and harmonise the
ex1stmg laws with the said Convention.

BE it enacted by Parliament in the Sixty-ei ghth Year of the Republic of Indxa
as follows:—

CHAPTERI]
PRELIMINARY

1. Short tltle_, extent and commencement. (7) This Act may be called
the Mental Healthcare Act, 2017.
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?2) It shall extend to the whole of India.

(3) It shall comé into force on such date as the Central Government
. may, by notification in the Official Gazette, appoint; or on the date of
complcuon of the period of nine months from the date on which the Mental
Healthcare Act, 2017 receives the assent of the President.

2. Defimtlons. (1)In this Act, unless the context othermse reqmres —

(a) “advance directive” means an advance dlrectlve madebya
person under section 5;

(b) “appropriate Government” means,—

(i) in relation to a mental health establishment established,
owned or controlled by the Central Government or the:
Administrator of a Union territory having no leglslature the Central
Govemment;

(ii}in relation to a mental health estaiblishment, other than
an establishment referred to in sub-clause (i), established, owned
or controlled within the territory of—

(4) a State, the State Government;

(B) a Union territory having leglslaturc the
Government of that Union territory;

(c) .“Authonty” means the Central Mental Health Authority orthe
State Mental Health Authority, as the case may be;

(d) “Board” means the Mental Health Review Board constituted
" by the State Authority under sub-section (1) of section 80 in such manner
as may be prescribed;

(e) “care-giver” means a person who resides with a person with
mental illness and is responsible for providing care to that person and .
includes a relative or any other person who performs this function, either
free or with remuneration;

(f) “Central Authority” means the Central Mental Health Authority
constituted under section 33; '

(g) “clinical psychologist” mcans a person—



ﬁ'om an institution approved anid recogmsed by the Rehablhtatlon

. .- Council of India, constituted under section 3.0f the Rehabllltatlon ]

.‘ . Council of IndlaAct 1992 (34 0£:1992); or .+

L SN
FRCTAl

. inClinical Psychology or Medical and Social Psychology obtained

- (i) havmg a:Post-Graduate degree in Psychology or Clinical
. Psychology of Applied Psychology and a Master of Phllosophy :

- after completion of a full time course oftwo years which includes-

- supervised clinical training from any University recognised by the

- University Grants Commission established under.the University

Grants Commission Act, 1956 (3 of 1956) and approved and

* récognised by the Rehabilitation Council of IndlaAct 1992 (34
~ 0f 1992) or such recognised quahficatlons as may be prescribed;

(%) “family” means a group of persons related by blood adopnon'

: 01‘ mamage,

(i) “mformed consent” 'means consent- glven for a;specific
_ intervention, without any force, undue influence, fraud, threat, mistake
or misrepresentation, and obtained after dxsclosmg toa person adequate

51
( ) having a recognlsed quahﬁcahon in Chmcal Psychology -

information including risks and benefits of, and altemnatives o, the specific

mterventlon in a language and manner understood by the person

() “least restrictive alternative” or “least restrictive environment”

or “less restrictive option” mean’s offermg an option for treatmentora

. setting for treatment which—
(i) meets the person’s treatment needs; and _
(ii) hnpdses the least restriction on the person’s rights;

- (k) “local authority”” means a Municipal Corporation or Municipal
Council, or Zilla Parishad, or Nagar Panchayat or Panchayat by
whatever name called, and includes such other authonty or body havmg
administrative control over the mental heaIth"establlshment or

empowered under any law for the time being in force,to functionasa .

localauthontymanyc1tyortownorv1llage, AP SR
(D“Maglstrate means— 7 w7 s

R U F AL EE

( ) inrelatiofitoa metropohtan area wnhm the meanmg of
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- clause (k).of scctlon 20f the Code of Criminal Procedure 1973

(2 of 1 974), a Metropohta.n Maglstrate

7 (i) in’ relation fo- any other aréa, the Chief Judicial
Maglstrate Sub- d1v131ona1 Judicial Maglstrate or such other
-, Judicial Magistrate of the first class as the State Government may,
by nonﬁcatlon empower 10 perform the functlons ofa Maglstrate
underthlsAct W - -

() “medlcal ofﬁcer in charge in reIatlon to any mental health -

estabhshment méans the psychiatrist or medical practitioner who, for
' the: t1me bemg, is'in charge of that mental health establishment;
fge, Eo

viedry
(n) “med1cal practltloner means a person who possesses a

recogmsed medlcal qualification—

(i) as defined in clause (#) of section 2 of the Indian Medical
Council Act 1956 (102 of 1956), and whose name has been
entered in the State Medical Reglster as defined in clause (k) of

R ‘-that sectlon, or -

(zz) as deﬁned in clause (%) of sub section (1) of section 2

i-of the  Indian Medicine Central Council Act, 1970 (48 of 1970),

Ll

N :and whose name has been entered in a State Register of Indian

Medicine, as defined in clause 0) of sub-section ( 1) of that section;
or

(iii) as deﬁned-in clause (g) of sub-section (1) of section 2
of the Homoeopathy Central Council Act, 1973 (59 of 1973),
and whose name has been entered in a State Register of

Homoeopathy, as defined in clause (i) of sub-section (I ) of that .
section; . :

(). “Mental healthcare” includes analysis and diagnosis of a

‘ pelson s mental condmon and treatment as well as care and rehabilitation

------

of such | persoi | for hlS mental illness or suspected mental illness;

i-":(p) “mental health establishment” means any health establishment,

including Ayurveda, Yoga and Naturopathy, Unani, Siddha and
Homoeopathy establishment, by whatever name called, either wholly
or partly, meant for the care of persons with mental illness, established,

BRI HE

!_;_s
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owned; controlled or: mamtamed by the appropnate Government local
authority, trust, whether- prlvate or public, corporation, co-operative
soclety, organisation or any r other entity or person, where persons with
mental illnéss are admitted and reside at, or kept in, for care, treatment,
convalescence and rehabilitation, either temporarily or otherwise; and

includes any general hospital or general nursing home established or
maintained. by the appropriate Government, local authonty trust, whether
private or public, corporation, co-operative society, organisation or any
other entlty or person; but does not include a family residential place
whcrq aperson with mental illness resides with his relatives or friends;

(g) “mental health nurse”” means a person with a diploma or degree -
in general nursing or diploma or degree in psychiatric nursing recognised
by the Nursirig Council of India established under the Nursing Council
of India Act, 1947 (38 0f 1947) and reglstered as such with the relevant
nursmg councﬂ in the State, :

(r) “mcntal health professmnal” means—
( ) a psych1atnst as defined in clause (x}; or-

(ii) a proféssional registered with the concerned State
Authonty under secnon 55 or '

L (m) a professmnal havmg a post-graduate degree

" (Ayurveda) in Mano Vi gyan Avum Manas Roga or a post-graduate

 degree (Homoeopathy) in Psychiatry or a post-graduate degree

" " (Unani) in Moalijat (Nafa51yatt) or a post-gradiate degree
(Siddha) in Sirappu Maruthuvam; :

(s) “méntal illness” means a substantial disorder of thinking, mood,
perception, ‘orientation or memory-that grossly impairs judgment,
behaviour, capacity to recognise reality or ability to meet the ordinary
demands of life, mental conditions associated with the abuse of alcohol
and drugs, but does not include mental retardation which is a condition .
of arrested or incomplete development of mind of a person, specially
charactensed by subnormahty of intelligence;

(U mmor meaqs a‘persqn whc_) has not completed the age of
elghteen years; S
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(u) “notiﬁcation” means a'notiﬁcation published in the-Official.
Gazette and the expression “notify” shall be construed accordingly; o

&/ “prescnbed” means prescnbed by rules made under this Act

(w) “prisoner with mental illness” means a person w1th mental
illness who is an under-trial or conv1cted of an offence and detained in )
a jail or prison; . . e

(x) “psychlatric social worker” means a person havin'g'a"'po'st_"-

- graduate degree in Social Work and a Master of Philosophy in
Psychiatric Social Work obtained after completion of a full time course
of two years which includes supervised clinical training from any
-University recognised by the University Grants Commission established
under the University Grants Commission Act, 1956 (3'of 1956) or, such
recognised qualifications, as may be prescribed; : - o+ . i,

() “psychiatrist” means a medical prac'titlonér'possc'ssiﬁgia 'po's:t'-'
graduate degree or diploma in psychiatry awarded by an university
recognised by the University Grants Commission established under the
University Grants Commission Act, 1956 (3 of 1956), or awarded or

~ recognised by the National Board of Examinations and included in the
First Schedule to the Indian Medical Council Act, 1956 (102.0£1956),
or recognised by the Medical Council of India, constituted under the
Indian Medical Council Act, 1956, and includes, in relation to any State,
any medical officer who having regard to kis knowlédge and experience
in psychiatry, has been declared by the Government of that State tobe
a psychiatrist for the purposes of this Act; °

T
IR

(z) “regulations” means regulatlons made under thIS Act;

(za) “relative” means any person related to the person wnh mental
illness by blood, marriage or adoption; - : R

(zb) “State Authority” means the State Mental Health Authonty
estabhshed under section 45.

(2) The words and expressions used and not defined in thls Act but
defined in the Indian Medical Council Act, 1956 (102 of 1 956) or the Indian
Medicine Central Council Act, 1970 (48 of 1970) and not inconsistent with
this Act shall have the meanings respectively assigned to them in those'Acts:
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‘CHAPTER It

"MENTAL ILLNESS AND CAPACITY TO MAKE MENTAL
HEALTHCARE AND TREATMENT. DECISIONS

.. 3. Determination of mental illness. . (1). Mcntal illness shall be
determined in accordance with such nationally or internationally accepted
. medical standards (including the latest edition of the International Classification

of Disease of the World Health Orgamsatlon) as may be notified by the Central
Government. .

(2) No person or authority shall classify a person as a person with
mental illness, except for purposes directly relating to the treatment of the
mental illness or in other matters as covered under this Act or any other law
for the time being in force

(3_) Mental illness of a person shall not be dctenn_ined on the basis of,~

{a) political, economic or social status or membership of a cultural,
racial orreli gious group, or for any other reason not directly relevant to
mental health status of the person;

- () non—conformlty with moral, social, cultural, work or pohtlcal '
- values or religious beliefs prevailing in a person’s community. '

(4) Past treatment or hospitalisation in a mental health establishment
though releyant, shall not by itself justify any present or future determination
of the person’s mental iliness.

(3) The determination of a person’s mental 111ness shall alone nof imply
or be taken to mean that the person is of unsound mind unless he has been

- declared as such by a competent court.

4. Capacity to make mental healthcare and treatment decisions. -

(1) Every person, including a pérson with mental illness shall be deemed
to have capacity to make decisions regarding his mental healthcare or treatment
if such person has ability to—

(a) understand the mforrnation that is relevant to take a decision '
on the treatment or admission or personal assistance; or

(b) appreciate any reasonably foreseeable consequence of a.
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~ decision or lack of declsmn on the treatment or: adm1ss1on or personal
a551stance, or '

(c) commumcate the deCISlon under sub-clause. (a) by means of

speech expressmn, gesture orany other means.

(2) The information referred to in sub-section ( 1) shall be glven toa-
person using simple-language, which such person- understands or in sign
language or visual aids or any ¢ other means to enable h]m to understand the -
information. -

(3) Where a person makes a decision regarding his mental healthcare
or treatment which is perceived by others as inappropriate or wrong, that by
itself, shall not mean that the person does not have the capacity to make
mental healthcare or treatment decision, so long as the person has the capacity.
to make mental healthcare or treatment decision under sub-section (1).

CHAPTER III
. ADVANCE DIRECTIVE .

5, Advance directive. (/) Every herson who is not a minor, shall have
a right to make an advance directive in wrltlng, specifying any or all of the
following, namely:—-

(a) the way the person wishes to be cared for and treated fora
. mental illness;

(b) the way the person wishes not to be cared for and treated for
. amentalillness;.

(¢} the individual or individuals, in order of precédence, he wants
to appoint as his nommated representatlve as prov1ded under sectlon
14,

(2)An advance directive under sub-section (1) Ihay bemade b&r a person
irrespective of his past mental illness or treatment for the same.

(3) An advance directive made under sub-section (1 '), shall be invoked
only when such person ceases to have capacity to make mental healthcare or
treatment decisions and shall remain effective until such person regams capacxty
to make mental healthcare or treatment dec151ons -
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(4) Any decmon made by a person whllehe has the capaclty to make .

mental healthcare and treatment decisions shall over-nde any prevmusly' o

written advance directive by such person..

(3)Any advance dlrcctlve made contrary to any law for the tlme bemg
in force shall be ab initio void.”

6. Mannerof making advance directi{re An advance directive shall

be made in the manner as may be spec1ﬁed by the regulations made by the
Central Authority. ‘

7: Maintenance of online register. Subject to the provisions contained
in clause (a) of sub-section (/) of section 91, every Board shall maintain an
onlineregister of all advance directives registered with it and make them

-available to the concerned mental health professionals as and when required.

8. Revocation, amendment or cancellation of advance directive.

© (1) An advance directive made under section 6 may be revoked
amended or cancelled by the person who made it at any time.

. (2)- The procedure for revoking, amending‘ or cancelling an advance _
directive shall be the same as for making an'advance directive under section

9. Advance directive not to apply to emergency treatment. The
advance directive shall not apply to the emergency treatment given under
section 103 to a person who made the advance directive. -

10. Duty to follow advance directive. It shall be the duty of every

medical officer in charge of a mental health establishment and the psychiatrist
~ incharge of a person’s treatment to propose-or give treatment to a person
withmental illness, in accordance with his valid advance directive, subject to
section: 1.

-+ 11. Power to review, alter, modify or cancel advance directive.

(1) Where amental health professiohal or arelative or a care-giver of a
person desires not to follow an advance directive while treating a person with
mental illness, such mental health professional or the relative or the care-giver
of the person'shall make an application to the concerned Board to review,
alter, modify or cancel the advance directive. :
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(2) Upon receipt of the application under sub- sectron (1),the Board
shall, after giving an opportunity of hearmg toall concerned parties (1nclud1ng' -
the person whose advance directive is in question), either uphold, modify,
alter or cancel the advance directive after taking into con51derat10n the
following, namely:— -

' (@) wheth_er the advan_ce.directive was made by the person out of .
his own free will and free from force, undue influence or coercion; or’

(b) whether the person intended the advance directive to apply
- to the present circumstances, which may be different from those
- anticipated; or -

~ (¢) whether the person was sufficiently well mformed to make the
decision; or

(d) whether the person had capacity to make decisions relating -
to his mental healthcare or treatment when such advanced directive was
made; or |

(e whether the content of the advance dlrectlve is contrary to
other laws or constitutional provisions.

(3) The person writing the advance directive and his nominated
representative shall have a duty to ensure that the medical officer in charge of
a mental health establishment or a medical practitioner or a mental health
professional, as the case may be, has access to the advance directive when
required. - '

. (4) The legal guardian shall have nght to make an advance directive in
writing inrespect of a minor and all the provisions relating to advance directive,
mutatis mutandis, shall apply to such minor till such time he attains majority.

- 12. Review of advance directives. (1) The Central Authority shall
regularly and periodically review the use of advance directives and rnake
recommendatlons inrespect thereof.

(2) The Central Authority in its review under sub-section (1) shall give
specific consideration to the procedure for making an advance directive and

- also examine whether the existing procedure protects the rights of persons
with mental illness.
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(3) The Central Au_thofity may modify the procedure for making an

. advance directive or make additional regulations regarding the procedure for
- advance directive to protect the rights of persons with mental illness.

13 Liability of medical health professmnal in relation to advance
directive. (7) Amedical practitioner or a mental health professional shall not °

- be held liable for any unforeseen consequences on following a valid advance -

dlrectlve

(2) The medical practltloner or mental health professwnal shall not be
held liable for not following a valid advance directive, if he has not been glven
a copy of the valid advance directive. -

'CHAPTERIV
NOMINATED REPRESENTATIVE

14. Appomtment and revocation of nominated representatlve. (1)
Notwithstanding anything contained in clause (c) of sub-section (1) of section
5, every person who is not a minor, shall have aright to appomt a normnated_
representative.

(2) The nomination under sub-section (1) shall be made in writing on
. plain paper with the person’s signature or thumb impression of the person
referred to in that sub-section.

(3) The person appointed as the nominated representative shall not be
aminor, be competent to discharge the duties or perform the functions assigned
to him under this Act, and give his consent in writing to the mental health
professional to discharge his duties and perform the functions a551gned to him
. under this Act.

(4) Where no nominated representative is appomted bya person under
" sub-section (1), the following persons for the purposes of this Act in the order
of precedence shall be deemed to be the nominated representatwe ofa person
with mental illness, namely:—

(a) the individual appointed as the nominated representative in the
advance directive under clause (¢) of sub-section (1) of section'; or

(b) a relative, or if not available or not willing to be the nominated
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' representative of such person' or

*(c) acare-~giver, or if not available or rot’ w1111ng to.be the nominated
‘representatlve of such person; or.

(d)a sultableper_son-appomted as'such by the Aconeemed,Board; or

(e) if no such person is available to be appointed as a nominated
répresentative, the Board shall appoint the Director, Department of Soéial
Welfare, or his designated representative, as the nommated representatwe of
the person with mental illness:

Provided that a person representing an organisation registered under
the Societies Registration Act, 1860 (21 of 1860) or any other law for the
_time being in force, working for persons with mental illness, may temporarily
be engaged by the mental health professional to discharge the duties of a
nominated representative pending appointment of a nominated representative
by the concerned Board. :

(5)The representative of the organisation; referred to in the proviso to
sub-section (4), may make a written application to the medical officer in--
charge of the mental health establishment or the psychiatrist in-charge of the -
person’s treatment, and such medical officer or psychiatrist, as the case may
be, shall accept him as the temporary nominated representative, pending
appointment of a nominated representative by the concerned Board.

(6) A person who has appointed any person: as his nominated

representative under this section may revoke or alter such appointment at any

. time in accordance with the procedure laid down for making an appointment
_ of nominated representative under sub-section (7).

(7) The Board may, if it is of thie opinion that it is in the interest of the
person with mental illness to do so, revoke an appointment made by it under
this section, and appomt a different representatwe under this section.

(8) The appointment of a nominated representative, or the inability ofa
person with mental illness to appoint a nominated representative, shall not be
construed as the lack of capacity of the person to take decmons about his
mental healthcare or treatment.

(9 All persons with mental 1llness shall have capacity to make mental
. healthcare or treatment decisions but may require varying levels of support
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from their nommated representatlve to make decisions.

15. Nominated representatlve of miinor. (1) Not\mthstandmg anythmg
-contiiined i in sectlon 14, in case of mmors, the legal guardian shall be their
nominated representanve “unless the concemed Board orders 0therw1se under
sub-section: (2)

(2) Where onan apphcatlon made to the concerned Board, by amental
health professional or any other person acting in the best interest of the minor,
~and on evidence presented before it, the concerned Board is of the opinion

that,— : :

- (a) the legal guardian is not acting in the best interests of the
minor; or

F

(b) the legal guardian is otherwise not fit to act as the. nommated
representatlve of the mlnor,

1t may appoint, any suitable 1nd1v1dual who is w111mg to actas such, the
nominated representative of the minor with mental illness:

Provided thatin casé no individual is available for appbintment asa
nominated representative, th¢ Board shall appoint the Director in the
Department of Social Welfare of the State in which such Board is located, or

" his nommee as the nominated representatlve ofthe mmor with mental illness.

16. Revocatlon, alteration, etc., of nommated representative by |
‘Board. The Board on an application’ made toitby the person with mental
illness, or by a relative of such person, or by the psych1 atrist responsible for
the care of such person, or by the medical officer in-charge of the mental
health establishment where the individual is admitted or proposed to be
admitted, may revoke, alter or modxfy the order made under clause (¢) of
- - sub-section (4) of section 14 or under sub-section (2) of section 15.

17. Duties of nominated representative: While fulﬁllin‘g his duties
under this Act, the nominated representahve shall—

(@) cons1der the current and past w1shes, the life history, values,
cultural background and the best interests of the person w1th mental

(b) give particular credence to the views of the jnerson with mental
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illness to the éxtpht that the péfson, understands the nature of the
. decisigns under consideration; -

(© prov1de support to the person with mental 111ness in makmg .

treatment decisions under sectlon 89 or sectlon 90;

(d) have right to seek mformatlon on dlagnosm and treatment to

provide adequate support to the person with mental illness;

(e) have access to the family or home based rehabilitation services

as provided under clause (¢} of sub-section (4) of section 18 on behalf

of and for the benefit of the person with mental illness;
() be involved in discharge planmng under sectlon 98;

(g apply to the mental health establishment for adm1351on under
_ section 87 or section 89 or section 90;

{(h} apply to the concemed Board on behalf of the person with
mental illness for discharge under sectlon 87 or section 89 or section
- 90; -

(i) applyto the concerned Board against violation of rights of the
person with mental illness in a mental health establishment; -

() appointa suitable attendant under sub-sectlon (3) or sub-secuon
(6) of section 87;

(%) have the right to give or withhold consent for research under
circumstances mentioned under sub-section (3) of section 99.

CHAPTERV
RIGHTS OF PERSONS WITH MENTAL ILLNESS

18. Right to access mental-health care. (1) Every petson shall have
aright to access mental healthcare and treatment from mental health services
run or funded by the appropriate Government.

(2) Theright to access mental healthcare and treaﬁnent shall mean mental
health services of affordable cost, of good quality, available in sufficient quantity,

accessible geographically, without discrimination on the basis of gender, sex,

I
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sexual onentatlon religion, culture, caste social or pohtlcal beliefs, class
dlsablhty or any other basis and provided in a manner that is acceptable to
persons with mental illness-and thelr families and care-gwers :

(3) The appropriate Government shall make suﬁiment provision as may
be necessary, forarange of scrv1ces required by persons with mental 1llness

- (4) Without prejudlce to the generality of range of services under sub-
sectlon (3), such services shall include—

(a) provision of acute mental healthcare services such as outpatient
- and inpatient services;

(b) provision of half~-way homes, sheltered accommodation,
supported accommodation as may be prescribed;

{c) prov151on for mental health services to support famﬂy of person
with mental illness or home based rehablhtatmn

(d) hospital and community based rehablhtatxon estabhshments
. and services as may be prescribed;

- () provision for child mental health services and old age mental
health services.

(5) The appropriate Government shali,—

(a) integrate mental health services into general healthcare services
at all levels of healthcare including primary, secondary and tertiary
healthcare and in all health programmes run by the appropriate
Govemment;

. (b) provide tieannent in a manner, which supports persons with
mental illness to live in the community and with their families; -

(c) ensure that the long term care in a mental health establishment

. for treatment of mental illness shall be used only in exceptional

circumstances, for as short a duration as possible, and only as a last

" resort when appropriate community based treatment has been tried and
shown to have failed;

(d) ensure that no person with mental illness (including children
and older persons) shall be required to travel long distances to access
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‘ mental health services and such services shall bé_aya’ilaiale closetoa
place where a person with mental illness resides; '

(e)ensure that as'a mmlmum, mental health services run or funded
" by Govemment shall be available in each district;

-(f) ensure, if minimum mental health services spec1ﬁed under sub-
clause (e) of sub-section (4) are not available in the district where a
person with mental illness resides, that the person with mental illness is
entitled to access any other mental health service in the district and the
costs of treatment at such establishments in that dlStI’lCt will be borne
by the appropriate Government: :

Provided that till such time the services under this sab-section are made
available in a health establishment run or funded by the appropriate -
Government, the appropriate Government shall make rules. regarding
relmburscment of costs of treatment at such mental health establishment.

(6) The appropnate Government shall make avallable a range of
appropriate mental health services specified under sub-section (4) of section
18 at all general hospitals run or funded by such Government and basic and
emergency mental healthcare services shall be available at all community health
centres and upwards in the public health system run or funded by such
Government.

(7) Persons with mental illness living below the poverty line whether or
not in possession of a below poverty line card, or who are destitute or homeless
shall be entitled to mental health treatmeént and services free of any charge
and at no financial cost at all mental health establishments run or funded by
the appropriate Government and .at other mental health estabhshments=
des1gnated by it.

(8) The appropriate Government shall ensure that the _rriental health

_services shall be of equal quality to other general health services and no

discrimination be made in quality of services prowded to persons with mental
illness.

(9) The minimum quality standards of mental healtlr services shall be as
specified by regulations made by the State Authority.

(10) Without prejudice to the generality of range of services under sub-



J/65

sectlon (3) of section 18 the appropnate Government shall nottfy Essential

Drug List:and all medicines on the Essential Drug L1st shall be made available

free of cost to all persons with'mental illness at all times at health establishments
- "run or funded by the appropriate Government starting from Commumty Health
) -Cent:res and upwards in the public health system ' .

Prov1ded that where the health professmnal of ayurveda, yoga; unani, .
" siddha, homoeopathy or naturopathy systems recognised by the Central -
Government are available in any health establishment, the essential medicines
from any similar list relating to the appropriate ayurveda, yoga, unani, siddha,
“homoeopathy or naturopathy systerns $hall also be made available free of

cost to all persons with mental illness.

'(11) The appropriate Government shall take measures to ensure that
necessary budgetary provisions in terms of adequacy, priority, progressand -
equiity are made for effective implementation of the provisions of this section.

Explanation. —For the purposes of suB-section (11),the expressions—

, (i) “adequacy means in terms of how much is enough to offset
inflation;

(ii) “'pfiority” mean's in terms 6f compared to other budget heads; ‘

(iii) “equity” means in terms-of fair.allocation of resources tak'ihg
into account the health, social and economic burden of mental illness on
individuals, their families and care-givers;

* (iv) “progress” means in terms of indicating an 1mprovement in
the State’s response.

- 19. Right to communlty living. (1) Every person with mental illness
shall,— ' i

(a) have aright to live in, be part of and not be segregated from
society; and '

() not continue to remainina mental health estabhshment merely
because he does not have a family or is not accepted by his family or is
homeless or dug to. absence of commumty based facilities.

(2) Where it is not p0551ble for a menta.lly ill personto live with _
~ his family of relatives, or whére amentally ill person has been abandoned
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.by his famlly or relatives, the appropriate Government shaIl provide

support as appropriate including legal aid and to facﬂltate exercising his
rlght to family home and living-in the famlly home.

(3) The appropriate Government shall, within a reasonable pcnod
provide for or support the establishment of less restrictive community
based establishments including half-way homes, group homes and the

like for persons who no longer require treatment in more restrictive .

mental health establishments such as long stay mental hospitals.

20. Right to protection from cruel, inhuman and degrading
treatment. (1) Every person with mental illness shall have a right to live with:
dignity. ‘
(2) Every person with mental illness shall be protected from cruel,

inhuman or degrading treatment in any mental health estabhshment and shall
have the followmg rights, namely:—

(a) to live in safe and hygienic environment;
(b) to have adequate sanitary conditions;

(¢) to have reasonable facilities for leisure, recreation, education
and religious practices; '

(d) to privacy;
(e) for proper clothing so as to protect such person from exposuré
of his body to maintain his dignity;

() to not be forced to undertake work in a mental health
establishment and to receive appropriate remuneration for work when
undertaken;

(2) to have adequate pfovision for preparing for living in the
community;

- () to have adequate provision for wholesome food, sanitation,
space and access to articles of personal hygiene, in particular, women’s
personal hygiene be adequately addressed by providing access to items
that may berequired during menstruation;

(i) to not be subject to cémpulsbry tonsuring (shaving of head
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. hair); _ '
. ()to wear own ﬁersenal clothes if so wished and to not be forced

 to wear uniforms provided by the establishment; and

(%) to be protected from all forms of phys1cal verbal emotlonal .
‘and sexual abuse. . : :

21 Right to équality and non-dlscrlmmatmn (1) Every person with .
- mental illness shall be treated as equal to persons with physical illness in the
provision of all healthcare which shall include the following, namely:—

(a) there shall be no discrimination on any basis including gender, '

sex, sexual orientation, religion, culture, caste, social or political beliefs,
class or disability;

 (b) emergency facilities and emergency services for mental illness
shall be of the same quality and availability as those provided to persons
with physical illnéss; ‘ ' :

(c) persons with mental illness shall be entitled to the use of
ambulance services in the same manner, extent and quahty as provided
to persons with physical illness;

(d) hvmg conditions in health establishments shall be of the same
manner, extent and quality as provided to persons with physical illness;
and ) ‘

(e) any other health services provided to persons with physical
illness shall be provided in same manner, extent and quahty to persons
with mental illness.

(2) A child under the age of three years of a woman receiving cafe,
* treatment or rehabilitation at a mental health establishment shall ordinarily not
be separated from her during her stay in such establishment:

Provided that where the treating Psychiatrist, based on his examination
of the woman, and if appropriate, on information provided by others, is of the
opinion that there is risk of harm to the child from the woman due to her
mental illness or it is in the interest and safety of the child, the child shall be
temporarily separated from the woman durlng her stay at the mental health -
estabhshment
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Provided further that thc -‘woman shall contmue to have access to the

child-under such supervision of the staffof the establishment or her family, as
may be apprepriate, during the period of separation.

‘(3) The decisionto separate: the woman from her child shall be reviewed

. every fifteen days during the woman’s stay in the mental health establishment

and separation shall be terrmnated as soon as conditions whlch required the -

separation no longer exist:

Provided that any separation permitted as per the assessment of amental
health professional, if it exceeds thirty days at a stretch, shall be requlred to
be approved by the respective Authority.

- {(4) Every insurer shall make provision for medical insurance for treatment

of mental illness on the same basis as is avallable for treatment of physical -

ﬂlness

22. Right to information. (] ) A person with mental illness and his
nominated representative shall have the rights to the following mfomlatlon,
namely:—

(a) the provision of this Act or any other law for the time being in
force under which he has been admitted, if he is being admitted, and the
criteria for admission under that provision;

(b) of his right to make an application to the concerned: Board for

areview of the admission;

(c) the nature of the person’s mental illness and the proposed
treatment plan which includes information about treatment proposed
_ and the known side effects of the proposed treatment; :

(@) receive the information in a language and form that such person |

receiving the information can understand,

(2) In case complete information cannot be given to the person with °

mental illness at the time of the admission or the start of treatment, it shall be
the duty of the medical officer or psychiatrist in-charge of the person’s care
to ensure that full information is prov1ded promptly when the individualisina
posmon toreceiveit: :

Provided that where the mformatlon has not been given to the person

b
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with mental illness at the fime ofthe admission or the start of treatment the
medical officer OF psychlatrlst in charge of the person’s care shall give the
mformatron tothe nominated. representative unmedlately

" 23.Right to, confidentiality. (1) A person WIth mental 1llness shall
have the right to confidentiality in respect of his mental health, mental healthcare
s treatment and phiysical healthcare. '

(2) All health professionals provrdmg care or treatmént to a person w1th .
mental illness shall have aduty to keep all such information confidential which -
has been obtainedduring care-or treatment with the followmg exceptlons
'narnely— : A ' ‘ ‘ -

(a) release of information to the nommated representatlve to enable
him to fulfil his duties.under this Act;

(@) releasé of information to other mental health profess1onals and other
health professronals to enable them to prov1de care and treatment to the person
w1th mental 1llness S

(c) release of mformatlon if it is necessary to protect any other person
from harm or violence;

L

(d) only such mformauon that is necessary to protect against the harm
1dent1ﬁed shall be released

- (e) release only such 1nformat10n asis necessary to prevent threat to
life; Co - . ) . 5 -
(ﬂ release of 1nformat10n upon an order by concerned Board or the

Central Authonty or ngh Court or Supreme Court or any other statutory
authonty competent to do-so; and

(g) release of mformatton inthei 1nterests of pubhc safety and secunty '

24. Restriction on release of information in respect of mental
illness. (1) No photograph or any other information relatlng to-apersonwith
mentalillness undergoing treatment at a mental health establishment shall be
released to the media without the consent of the person with mental illness.

(2) The right to-confidentiality of person with-mental illness shall also .
apply to:all mformatlon stored in.electronic or d1g1ta1 format in'real or virtual

. Space.
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25. Right to acces.s‘medic'al records. (1) All persons with .mel‘ltal
illness shall liave the right to access thelr basxc medical records as may be
prescribed.

(2) The mental health prdféssional in éha_rge of such records may withhold .

' specific information in the medical records if disclosure would result in,—
(a) serious mental harm to the person with mental iliness; or
(8) likelihood of harm to other persons. -

(3) When any information in the medical records is withheld from the

person, the mental health professional shall inform the person with mental

illness of his right to apply to the concerned Board for an order to release
such information.

. 26. Right to personal contacts and communication. (1) A‘persc—m

with mental illness admitted to a mental health establishment shall have the

right to refuse or receive visitors'and to refuse or receive and make telephone
or mobile phone calls at reasonable times subject to the norms of such mental
health estabhshment

(2) A person with mental illness admitted in a mental heaith establishment
may send and receive mail through electronic mode including through e-mail,

(3) Where a person with mental illness informs the medical officer or
mental health professional in charge of the mental health establisiiment that he
does not want to receive mail or email from any named person in the community,
the medical officer or mental health professional in charge may restrict such
communication by the named person with the person with mental illness.

(4) Nothing contained in sub:sections (I ) to (3) shall apply to visits
from, telephone calls to, and from mail or e-mail to, and from individuals,
specified under-clauses (a) to (f) under any circumstances, namely:—

(a) any Judge or officer authorised by a competent court;

" (b) members of the concerned Board ér the Central Authonty or
_ the State Authority; :

(c) any member of the Parliament or a Member of State_

Legislature;

L)
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(d) nommated representatlve lawyer or legal representatlve of
the person,; : . -

(e) medical practmoner in charge of thc person’s treatment ‘
* (f) any other person authorised by the appropriate Government.

27. Right to legal aid. (1) A person with mental illness shall be entitled
to receive free legal services to exercise any of his rights given under this Act.

(2) It shall be the duty of magistrate, police officer, person in charge of
such custodial institution as may be prescribed or medical officer or mental
health professional in charge of a mental health establishment to inform the -
person with mental illness that he is entitled to free legal services under the
Legal Services Authorities Act, 1987 (39 of 1987) or other relevant laws or
under any order of the court if so ordered and provide the contact details of
the availability of services.

28. Right to make complaints about deficiencies in provision of
services. (1) Any person with mental illness or his nominated representative,
shall have the right to complain regarding deficiencies in provision of care,
treatment and services in a mental health establishment to,— '

(a) the medical officer or mental health professional in charge of
the estabhshrnent and if not satisfied with theresponse; *©

. (b) the concerned Board and if not satisfied with the response;

(c) the State Authority.

(2) The provisions for making complaint in sub-section (1), is without
prejudice to the rights of the person to seek any judicial remedy for violation
of his rights in a mental health establishment or by any mental health
professional either under this Act or any other law for the time being in force.

CHAPTER VI ‘
DUTIES OF APPROPRIATE GOVERNMENT

29. Promotion of mental health and preventive programmes. (1)
The appropriate Government shall have a duty to plan, design and implement

programmes for the promotlon of mental health and prevention of mental illness
inthe country.
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.(2) Without prejudice to the generality of the provisions contained in
- sub-section (1), the appropriate Government shall, in particular, plan, design -
and imiplement public health programmes to reduce suicides and attempted
suicides in the country. '

. 30, Creatmg awareness about mental health and 1llness and
reducmg stigma associated with mental illness. The appropnate
Govemment shall take alI measures to ensure that —

(a) the provisions of this Act are given wide publicity through
public media, including telev131on, radio, print and online media at regular
intervals;

(b) the programmes to reduce stigma associated with mental illness
are planned, designed, funded and implemented in an effective manner;

(c) the appropriate Government officials including police officers
“and other officers of the appropriate Government are given periodic
. sensitisation and awareness training on the issues under this Act.

31. Appropriate Government to take measures as regard to human
resource developmerit and training, ete. (/) The appropriate Government
shall take measures to address the human resource requirements of mental
health services in the country by planning, developing and implementing
educational and training programmes in collaboration with institutions of higher
education and training, to increase the human resources available to deliver
mental health interventions and to improve the skills of the available human

" resources to better address the needs of persons with mental illness.

(2) The appropriate Government shall, at the minimum, train all medical
officers in public healthcare establishments and all medical officers in the prisons
- or jails to provide basic and emergency mental healthcare. .

(3) The appropnate Government shall make efforts to meet mtematlonally
accepted guidelines for number of mental health professionals on the basis of
population, within ten years from the commencement of this Act.

32. Co-ordination within aﬂpi’opriate Government. The appropriate
Government shall take all measures to ensure efféctive co-ordination between
services provided by concerned Ministries and Departments such as those
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. deahng with health, law, home affalrs, human resources, soclal Justlce

employment, education, women ‘and child development, med1cal educationto ‘
add:ess issues of mental health care. '

“.

CHAPTER VII _
CENTRAL MENTAL HEALTH AUTHORITY

33. Establishment of Central Authonty. The Central Government
shall, within a period of nine months from the date on which this Act
receives the assent of the President, by notification, establish, for the-
purposes of this Act, an Authority to be known as the Central Mental
Health Authority.

34. Composition of Central Authorlty (1 ) The Central Authonty shall
consist of the following, namely —

(a) Secretary or Addmonal Secretary to the Government of Indla
in the Department of Health and Fam1ly Welfare—chalrperson ex .

officio;

&) J oint Secretary to the Govemment of Indiain the Department
- of Health and Family Welfare, in charge of mental health—member ex

“officio;

(c) Joint Secretary to the Governntent of India in the Department
of Ayurveda, Yoga and Naturopathy, Unani, Siddha and HomeOpathy—
member ex officio; : '

(d) Director General of Health Services—member ex officio;

() Joint Secretary to the Government of India in the Department *
of Disability Affairs of the Ministry of Social Justice and Empowerment—
.member ex officio; :

(P Joint Secretary to the Governthent of India in the Mlmstry of
Women and Child Development— member ex officio;

(g) Directors of the Central Institutions for Mental Health—
members ex officio;

(h) such other ex officio representatlves from the relevant Central
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~ Government Ministries or Departments;

(i) one mental heailth professional as defined in item (i) of clause -
() of sub-section (1) of section 2 having at least fifteen years experience
in the field, to be nominated by the Central Government—member;

(i) one psychiatric social worker having at least fifteen years
experience in the field, to be nominated by the Central Government—
member;

(%) one clinical psycholdgist having at-least fifteen years experience
‘in the field, to be nominated by the Central Government—member;

- ﬁ) one mental health nurse having at least fifieen years experience
in the field of mental health, to be nominated by the Central Government—
member;

(m).two persons representing persons who have or have had
- mental illness, to be nominated by the Central Government—members;

‘ (n) two persons representing care-givers of persons with mental
illness or organisations representing care-givers, to be nominated by
the Central Government—members;

(o) two persons representing non-governmental organisations
which provide services to persons with mental illness, to be nominated
by the Central Government—members;

(p) two persons representing areas relevant to mental health, if
considered necessary.

(2) The members referred to in clauses (%) to (p) of sub-section (1),
_shall be nominated by the Central Government in such manner as may be
prescrlbed

35. Term of office, salaries and allowances of chairperson and
members. (1) The members of the Central Authority referred to in clauses
(h) to.(p) of sub-section (1) of section 34 shall hold office as such fora term
of three years from the date of nomination and shall be eligible for

reappomtment

Provided that a member shall not hold office as such after he has attained
the age of seventy years.
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~ (2)The chairperson and other ex officio members of the Autl}orify
. shall hold office as such chairperson or member, as the case may be, so long .
as he holds the office by virthe of which he is nominated.

, (3) The salaries and allowances payable to, and the other terms
and conditions of service of, the chairperson and other members shall
- be such as may be prescrlbed

36. Resignation. A member of the Central Authonty may, by notlce in
 writing under his hand addressed to the Central Government, resign his office:

Provided that 2 member shall, unless he is permitted by the Central
Government to relinquish his office sooner continue to hold office until the
expiry of three months from the date of recelpt of such notice or until a person
duly appointed as his successor enters upon the office or until the expiry of
his term of office, whichever is the earliest.

37. Filling of vacanéips. The Central Government shall, within two
months from the date of occurrence of any vacancy by reason of death,
resignation or removal of a member of the Authority and three months before
the superannuation or completion of the term of office of any member of that
Authority, make nomination for filling up of the vacancy.

) 33. Vacancies, etc., not to invalidate procéedings of Central
Authority. No act or proceeding of the Central Authority shall be invalid
merely by reason of— -

(a) any vacancy in, or any defect in the constitution of, the
Authority; or

(b) any defect in the appointment of a person as a member of the
Authority; or

(c) any irregularity in the procedure of the Authonty not affecting
the merits of the case.

39. Member not to participate in meetings in certain cases. Any
member having any direct or indirect interest, whether pecuniary or otherwise,
in any matter coming up for consideration at a meeting of the Central Authority,
shall, as soon as possible after the relevant circumstances have come to his
knowledge, disclose the nature of his interest at such meeting and such
_ disclosure shall be recorded in the proceedings of the Central Authority, and
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- _-_thc member shall not take any part in any- dellberatlon or decision of the
..Authonty Wwith respect to that matter. - :

_ " 40. Officers and other employees of Central Authorlty (1) There
shall be a chief executive officer of the Authority, not below therank of the

- " .Director to the Government of India, to be appointed by the Central’
- Govemnment, .

) (2) Thc Authonty may, with the approval of the Central Government
.'determine the number, nature and categories of other officers and employees
- required by the Central Authority in the discharge of its functions.

(3) The salaries and allowances payable to, and the other terms and -
.conditions of service (including the qualifications, experience and manner of
-appointment) of; the chief executive officer and other officers and employees
of the Central Authority shall be such as may be speclﬁed by regulations with
the approval of thc Central Government.

41. Functions of chief executive officer of Central Authonty (1) -
The ¢hief executive officer shall be the legal representatlve of the Central
Authonty and shall-be reSpon51ble for—

(@ the day-to-day admmlstratlon ofthe Central Authonty,

(b) implementing the work: programmes and decisions adopted
by the Central Authority;

(c) drawing up of proposal for the Central Authority’s work
programrnes;
' (d) the preparatior_t of the stateme_nt of revenue and expenditure
and the execution of the budget of the Central Authority.

. (2) Every year, the chief executive officer shall submit to the Central
Authonty for approval—

(a) a general report covering all the activities of the Central
Authority in the previous year;

) progfannnes of work; _
- (¢) the annual accounts for the previous year; and - -

~ (d)the budget for the commg year.

iy
R - f
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(3) The chlef executive oﬂicer shall have administrative control overthe
oﬁ'lcers and other employees of the Central Authorlty

42. Transfer of assets, liabilities of Central Authorlty On the
-establi shment of the Central Authority—

(a) all the assets and liabilities of the Central Authonty for Mental
Health Servicés constituted under sub-section (1) of section 3 of the -
Mental Health Act, 1987 (14 of 1987) shall stand transferred to, and
vested in, the Central Authority.

Explanation.—The assets of such Central Authority for Mental
Health Services shall be deemed to include all rights and powers, and all
properties, whether movable or immovable, including, in particular, cash
balances, deposits and all other interests and rights in, or arising out of, such
properties as may be in the possession of such Unique Identification Authority
of India and all books of account and other documents relating to the same;
and liabilities shall be deemed to include all debits, liabilities and obli gations of
whatever kind;

(b) without prejudice to the provisions of clause (a), all data and
information collected during enrolment, all details of authentication
performed, debts, obligations and liabilities incurred, all contracts entered

~ into and all matters and things engaged to be done by, with or for such
Central Authority for Mental Health Services immediately before that
day, for or in connection with the purpose of the said Central Authority
for Mental Health Services, shall be deemed to have been incurred,
entered into or engaged to be done by, with or for, the Central Authority;

(c) all sums of money due to the Central Authority for Mental
Health Services 1mmed1ately before that day shall be deemed to be due
to the Central Authority; and '

(d) all suits and other legal proceedings instituted or which could
have been instituted by or against such Central Authority for Mental
Health Services immediately before that day may be continued or may
be instituted by or against the Central Authority.

43. Functions of Central Authority. (7) The Central Authority shall-
(a) register all mental health establishments under the control of
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the Central Government and maintain a register of all mental health

. establishments in the country based on information provided by all State

Mental Health Authorities of registered establishments and compile
update and publish (including online on the internet) a register of such

- establishments;

) develoﬁ quality and‘service provision norms for different types -

of mental health establishments under the Central Government;
(c) supervise all mental health establishments under the Central

Government and receive complaints about deficiencies in provision of

services;

(d) maintain a national register of clinical psychologists, mental
health nurses and psychiatric social workers based on information
provided by all State Authorities of persons registered to work as mental
health professionals for the purpose of this Act and publish the list
(including online on the internet) of such registered mental health
professionals;

(¢) train all persons inclur_ling law enforcement officials, mental
health professionals and other health professionals about the provisions
and implementation of this Act: '

() advise the Central Government on all matters relating to mental -

healthcare and services;

(g) discharge such other functions with respect to matters relating
to mental health as the Central Government may decide:

- Provided that the mental health establishments under the control of the

Central Government, before the commencement of this Act, registered under
the Mental Health Act, 1987 (14 of 1987) or any other law for the time being
in force, shall be deemed to have been registered under the provisions of this
Act and copy of such registration shall be furnished to the Central Authority.

(2) The procedure for registration (including the fees to be levied for

such registration) of the mental health establishments under this section shall
be such as may be prescribed by the Central Government.

44. Meetings of Central Authority. (1) The Central Authority shall

meet at such times (not less than twice in ayear) and places and shall observe

-

-
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such rules of procedurc in regard to the transaction of business at its meetmgs
(mcludmg quorum at such meetmgs) asmay be spec1ﬁed by regulations made
by the Central Authority. - '

(2) If the chalrperson for any reason, is unable to attend a meetmg of
the Central Authority, the senior-most member shall preside over the meeting
of the Authority. g

(3) All questlons whlch come up before any meeting of the Authorlty
shall be decided by a majority of votes by the members present and voting
and in the event of an equality of votes, the chairperson or in his absence the
member presiding over shall have a second or casting vote.

(4) All decisions of the Central Authority shall be authenticated by the

signature of the chairperson or any other member authorised by the Central
Authority in this behalf,

(5) If any member, who is a director of a company and who as such
director, has any direct or indirect pecuniary interest in any manner coming up
for consideration at a meeting of the Central Authority, he shall, as soon as
possible after relevant circumstances have come to his knowledge, disclose
the nature of his interest at such meeting and such disclosure shall be recorded
in the proceedings of the Authority, and the member shall not take part in any
deliberation or decision of the Authority with respect to that matter.

CHAPTER VIII
STATE MENTAL HEALTH AUTHORITY

45. Establishment of State Authority. Every State Government
shall, within a period of nine months from the date on which this Act
receives the assent of the President, by notification, cstablish, for the
purposes of this Act, an Authority to be known as the State Mental
Health Authority.

46. Composition of State Authority. (1) The Statc Authority shall
consist of the following chairperson and members:—

(a) Secretary or Principal Secretary in the Department of Health
of State Government—chairperson ex officio;

(b) Joint Secretary in the Department of Health of the State
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Got/emment, in charge of mental health—member ex officio;

. (¢) Director of Health Services or Medlcal Educatlon—member‘

ex officio;

(d)] oint Secretary in the Department of Social ‘Welfare of the
State Government— member ex officio;

(e) such other ex officio representativés from the relevant State
Government Ministries or Departments;

(f} Head of any of the Mental Hospitals in the State or Head of
Department-of Psychiatry at any Government Medical College, to be
nominated by the State Government-member;

(2) one eminent psychiatrist from the State not in Government
service to be nominated by the State Government—member;

(%) one mental health professional as defined in item (7ii) of clanse
(q) of sub-section (1) of section 2 having at least fifteen years experience
in the field, to be nominated by the State Government—member;

(i) one psychiatric social worker having at least fifteen years
experience in the field, to be nominated by the State Government—
member;

(i) one clinical psychologist havihé at least fifteen years experience
in the field, to be nominated by the State Government—méember;

(k) one mental health nurse having at least fifteen years experience
in the field of mental health, to be nominated by the State Government—
member; __—

(1) two persons representing persons who have or have had mental
illness, to be nominated by the State Government—member;

(m) two persons representing care-givers of persons with mental
illness or organisations representing care-gtvers to be nominated by
the State Government—members;

(n) two persons representing non-governmental organisations
which provide services to persons with mental illness, to be nominated
by the State Government—members.
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(2) The members referred to in clauses {e) to (n) of sub-section (1),
shall be nominated by the State Government in such manner as may be -
_ prescribed. ) -

47. Term of office, salaries and allowances of chalrperson and
other members. (1) The members of the State Authority referred to in clauses
(e) to (n) of sub-section (1) of section 46 shall hold office as such for a term
of three years from the date of nomination and shall be eligible for
reappointment: -

Provided that amember shall not hold office as such after he has attained
the age of seventy years.

. (2) The chairperson and other ex officio members of the State Authority
‘shall hold office as such chairperson or member, as the case may be, so long
as he holds the office by virtue of which he is nominated.

_ (3) The salaries and allowances pajrable to, and the other terms
and conditions of service of;the chairperson and other members shall
be such as may be prescribed.

48. Resignation. A member of the State Authority may, by notice in
writing under his hand addressed to the State Government, resign his office:

Provided that a member shall, unless he is permitted by the State
Government to relinquish his office sooner, continue to hold office until the
expiry of three months from the date of receipt of such riotice or until a person
duly appointed as his successor enters upon office or until the expiry of his
term of office, whichever is the earliest.

_ 49. Filling of vacancies. The State Government shall, within two months

- from the date of occurrence of any vacancy by reason of death, resignation or
removal of a member of the Authority and three months before the
superannuation or completion of the term of office of any member of that
Authority, make nomination for filling up of the vacancy.

50. Vacancies, etc., not to invalidate proceedings of State
Authority. No act or proceedmg of the State Authonty shall be invalid merely
by reason of—

v

(a) any vacancy in, or any defect in the constitution of, the State
Authority; or
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(b) any. defectin the appointment of a person as a.merhber of the
State Authority; or :

(c) any irregularity in the procedufe of the Authority not affecting
the merits of the case.

51. Member not to partlcxpate in meetings in certain cases. Any
member havmg any direct or indirect interest, whether pecuniary or otherwise,
in any matter coming up for consideration at a meeting of the State Authority,
shall, as soon as possible after the relevant circumstances have come to his

"knowledge, disclose the nature of his interest at such meeting and such
disclosure shall be recorded in the proceedings of the State Authority, and the
member shall not take any part in any deliberation or decision of the State

- Authority with respect to that matter.

52. Officers and other employees of State Authorlty (1) There
shall be-a chief executive officer ofthe State Authority, not below the rank of
‘the Deputy Secretary to the State Government, to be appomted by the State
Government.

(2) The State Authority may, with the approval of the State Government,
determine the number, nature and categories of other officers and employees
required by the State Authority in the discharge of its functions.

(3) The salaries and allowances payable to, and tlie other terms and
conditions of service (including the qualifications, experience and manner of
appointment) of, the chief executive officer and other officers and employees
of the Sti+. Authority shall be such as may be specified by regulations with
the approval of the State Government.

- 53. Functions of chief executive officer of State Authority. ‘(I )
I'he chiefexecutive officer shall be the legal representative of the State Authonty
and shall be responsible for—

(a) the day-to-day administration of the State Authority;

: (b).implemenfing the work programmes and decisions adopted
by the State Authority;

(c) drawing up of proposal for the State Authority’s work
programmes;
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(d) the preparation of the statement of revenue and expenditure
and the execution of the budget of the State Authority.

(2) Every year, the chief executive officer-shall submlt to the-State -
Authority for approval— - .

(a) a general report covermg all the activities of the Authority in_
the previous year; '

~ (b) programmes of work;
(¢) the annual accounts for the previous year; and:
(d) the budget for the coming year.

(3) The chief executive officer shall have administrative conirol over the
officers and other employees of the State Authority.

54. Transfer of assets, liabilities of State Authority. On and from
the establishment of the State Authority— '

(a) all the assets and liabilities of the State Authority for Mental
Health Services constituted under sub-section (1) of section 4 of the
Mental Health Act, 1987 (14 of 1987) shall stand transferred to, and
vested in, the State Authonty

Explanation.—The assets of such State Authority for Mental
Health Services shall be deemed to include all rights and powers, and
all properties, whether movable or immovable, including, in particular,
cash balances, deposits and all other interests and rights in, or arising
out of, such properties as may be in the possession of such State

- Authority for Mental Health Services and all books of account and other
documents relating to the same; and liabilities shall be deemed to include
all debts, liabilities and obligations of whatever kind;

(b) without prejudice to.the provisions of clause (a), all data and
information collected during enrolment, all details of authentication
performed, debts, obligations and liabilities incurred, all contracts entered
into and all matters and things engaged to be done by, with or for such
State Authority for Mental Health Services immediately before that day,
for or in connection with the purpose of the said State Authority for
Mental Health Services, shall be deemed to have been incurred, entered
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- ‘mto orengagedto be done by, w1th or for, the State Authority;

© {c)all sums of money due to the State Authonty for Mental Health
Services 1mmed1ately before that day shall be deemed to be due tothe -
State Authority; and - :

(d) all suits and other legal proceedmgs instituted or which could

. "have been instituted by or against such State Authority for Mental Health L

Services immediately before that day may be continued or may be
instituted by or against the State Authority. '

55. Functions of State Autholety. (1) The State Authority shall—

(a) register all mental health establishments in the State except
those referred to in section 43 and maintain and publish (including online
on the internet) a register of such establishments;

(b) develop quality and service provision norms for different types ,
of mental health establishments in the State; '

(c) supervise all mental health establishments in the State and
receive complaints about deficiencies in provision of services;

(d) register clinical psychologists, mental health nurses and

- psychiatric social workers in the State to work as mental health

professionals, and publish the list of such registered mental health

professionals in such manner as may be specified by regulations by the
State Authority;

(e) train all relevant persons including law enforcement officials,
_mental health professionals and other health professionals about the
provisions and implementation of this Act;

(9 discharge such other functions with respect to matters relating
to mental health as the State Government may declde

Prowded that the mental health establishments in the State (except those
referred to in section 43), registered, before the commencement of this Act,
under the Mental Health Act, 1987 (14 of 1987) or any other law for the time
being in force, shall be deemed to have been registered under the provisions
of this Act and copy of such registration shall be firnished to the State Authority.

(2) The procedure for registration (including the fees to be levied for
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_suchre glstratlon) of'the mental health estabhshments under thls section shall
. besuch as may be prescnbcd by the State Govemment :

56. Meetings of State Authority. (1 ) The State Authority shall meet -
_at such times (not less than four times in a year) and places and shall observe
such rules of procedure in regard to the transaction of business at its meetings

(including quorum at such meetings) as may be - specified by regulatlons made -

" by the State Authority. -

(2) If the chairperson, for any reason, is unable to attend 2 meeting of
the State Authority, the senior- most member shall preside over the meetings
of the Authority. : :

(3) All questions which come up before any meeting of the State Authority
shall be decided by a majority of votes by the members present and voting
and inthe event of an equality of votes, the chairperson or in his absence the
member presiding over shall have a second or casting vote. :

(4) All decisions of the State Authority shall be authenticated by the
signature of the chairperson or any other membcr authonsed by the Statc
Authority in this behalf.

(5) If any member whoisa dlrector ofa company and who as such
director, has any direct or indirect pecuniary interest in any manner coming up
- for consideration at a meeting of the State Authority, he shall, as soon as

possible after relevant circumstances have come to his knowledge, disclose

the nature of his interest at such meeting and such disclosure shall be recorded
“inthe proceedings of the Authority, and the member shall not take part in any

deliberation or decision of the State Authority with respect to that matter.

_ CHAPTERIX
.FINANCE, ACCOUNTS AND AUDIT

57. Grants by Central Government to Central Authority. The
Central Government may, after due appropriation made by Parliament by law
in this behalf, make to the Central Authority grants of such sums of money as
the Central Government may think fit for being utilised for the purposes of this
Act.
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| 58. Central Mental Health Authority Fund. (/) - There shall be

“constituted a Fund to be called the Central Mental Health Authorlty Fundand
there shall be credited thereto—

(i) any grants-and loans made to the Authority by the Central
Government;

(ii) all fees and charges received by the Authority under this Act;
and '

(3ii) all sums received by the Authority from such other soﬁrces
as may be decided upon by the Central Government

(2) The Fund referred to in sub-section (1) shall be applied for meeting
tlie-salary, allowances and other remuneration of the chairperson, other
members, chief executive officer, other officers and employees of the Authority
and the expenses of the Authority incurred in the discharge of its functions
and for purposes of this Act.

59. Accounts and audit of Central Authority. (/) The Central
Authority shall maintain proper accounts and other relevant records and
prepare an annual statement of accounts in such form as may be prescribed
by the Central Government, in consultation with the Comptroller and Auditor-
General of India,

(2) The accounts of the Authority shall be audited by the Comptroller
and Auditor-General of India at such intervals as may be specified by him and
any expenditure incurred in connection with such audit shall be payable by
the Authority to the Comptroller and Auditor-General of India.

. (3) The Comptroller and Auditor-General of India and any other person
appointed by him in connection with the audit of the accounts of the Authority
shall have the same rights and privileges and authority in connection with such
audit as the Comptroller and Auditor-General generally has in connection
with the audit of the Government accounts and, in particular, shall have the

right to demand the production of books, accounts, connected vouchers and
other.documents and papers and to inspect any of the office of the Authority.

) The accounts of the Authority as certified by the Comptroller and
Auditor-General of India or any other person appointed by him in this behalf
" ‘together with the audit report thereon, shall be forwarded annually to the
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_ Central Goverriment by the Authority and the Cenn'al Govemment shall cause '
the same to belaid before each House of Pa.rllament :

60. Annual report of Centra_l Autho_rlty.-The Central Autho_rity shall
prepare in every year, in such form and at such time as may be prescribed by
the Céntral Government, an annual report giving a full account of its activities
during the previous year, and copies thereof along with copies of its anriual
accounts and atditor’s report shall be forwarded to the Central Government '
and the Central Government shall cause the same to be laid before both Houses _
" of Parhament :

61 Grants by State Government The State Government may, after-
due appropnatlon made by State Legislature by law in this behalf, make to
the State Authority grants of such sums of money as the State Government
may think fit for bemg utilised for the purposes of this Act.

62. State Mental ‘Health Authorlty Fund. (! ) There shall be .
constituted aFund to be called the State Mental Health Authorlty Fund and
there shall be credited thereto— :

(1) any grantsand loans made to the State Authonty by the State.
Government;

(i) all fees and charges_ réceived by the Authority under this Act;

. (m) all sums received by the State Authority from such other
-sources as may be decided upon by the State Government.

(2) The Fund referred to in sub-section () shall be applied for meetmg
the salary, allowances and other remuneration of the chairperson, other
members, chief executive officer, other officers and employees of the State
Authority and the expenses of the State Authority incurred i in the discharge of
its functions and for purposes of this Act.

63. Accounts and audit of State Authority (1) The State Authority
shall maintain proper accounts and other relevant records and prepare an
annual. statement of:accounts in such form as may be prescribed by the State

Government 1in consultation with the Comptroller and Auditor-General of
. Indla

(2) The accounts of the State Authorlty shall be audited by the
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. Comptroller and: Aud1t0r-General of Indiaat such intervals as may be speclﬁed

by him and any expendlture incurred in conmection with such audit shall be
payable by the State Authorlty to the Comptroller and Audltor-General of .

' Indla

N

(3) The Comptro'ller, and Auditor-Geheral: of.India and ahy other person
appointed by him in.connection with the audit of the accounts of the State -
 Authority shall have the same rights and privileges and authority in.connection
‘with such audit as the Comptroller and Auditor-General generally has in -

connection with the audit of the Government accounts and, in particular, shall
have the right to demand the production of books, accounts, connected

vouchers and other documents and papers and to inspect any of the ofﬁce of

the State Authorlty

64. Annual report of State Authority. The State Authority shall prepare
in every year, in such form and at such time as may be prescribed by the State
Government, an annual report giving a full account of its activities during the
previous year, and copies thereof along with copies of its annual accounts
and auditor’s report shall be forwarded to the State Government and the
Government shall cause the same to be laid before the State Leglslature

CHAPTERX
MENTAL HEALTH ESTABLISHMENTS

65. Registration of mental health establishment. (1) No person or .

orgamsatlon shall estabhsh orruna mental health establishment unless it has
been reglstered with the Authority under the provisions of this Act.

o Explanatmn —For the purposes of this Chapter, the expression
“Authonty’ means—

(a) in respect of the mental health establishments under the control

of the Central Government, the Central Authority;

(b) intespect of the mental health establishments in the State [xiot :

being the health estabhshments referred to in cIause fa)], the State
Authority. _ )

N (2) Every peréon or organlsatlon who proposes to establish or runa
:mental health establishment shall register the said establishment w1th the
Authority under the prov151ons of this Act: -

4
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Prov1ded that the Central Govermnent may, by notlficatlon exempt
any category or class of existing mental health estabhshments from the -
requlrement of registration under this Act. :

Explanatzon —In case a mental health establlshment has been
registered under the Clinical Establishments (Registration and Regulatmn) Act, .
2010-(23 of 2010) or any other law for the time being in force i ina State, such
mental health establishment shall submit a copy of the said registration along
with an application in such form as may be prescribed to the Authority with an
undertaking that the mental health establishment fulfils the minimum standards,
if any, specified by the Authority for the specific category of mental health
establishment.

(3) The Authority shall, on receipt of application under sub-section (2),
on being satisfied that such mental health establishment fulfils the standards
specified by the Authority, issue a certificate of reglstratlon in such form as
may be prescribed:

Provided that till the period the Authority specifies the mmnnum standards
for different categories of mental health establishments, it shall issue a -
provisional certificate of registration to the mental health establishment; '

Provided further that on specifying the minimum standards for different
categories of mental health establishments, the mental health establishment
referred to in the first proviso shall, within a period of six months from the
date such standards are specified, submit to the Authority an undertaking
stating therein that such establishment fulfils the specified minimum standards _
and on being satisfied that such establishment fulfils the minimum standards,
the Authority shall issue a certlﬁcate of registration to such mental health
establishment.

(4) Every mental health establishment shall, for the > purpose of registration
and continuation of" reglsu'atlon fulfil—

(a) the minimum standards of facilities and services as'may be -
- specified by regulations made by the Authority;

(b) the minimum qualifications for the personnel engaged in such
* establishment as may be specified by regulations made by the Authority; _

(c) provisions for maintenance of records and,reportiﬁg_as ﬁlay
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‘be. spemﬁed by regulat10ns made by the Authority; and

(d) any other conditions as may be spemﬁed byre gulatlons made )
by the Authority. - .

(5 ) The Authonty may—

: (a) classify mental health establishments mto such different .
b categones, as may be spccxfied by regulations made by.the Céntral -
Authonty, . L e

(b) spec1fy different standards for dlffercnt categories of mental
" fiealth establi shments;

) (c) while specifying the minimum standards for mental health
' estabhshments, have regard to local condmons

- (6) Notwithstanding anything in this section, the Authonty shall, within
a permd of eighteen months from the commencement of this Act, by
notification, specify the minimum standards for different categories of mental
health estabhshments

66. Procedure for registration, inspection and inquiry of mental
health establishments. (1) The mental health establishment shall, for the
_ purpose of ‘registration, submit an application, in such, form, accompanied

- w1th such details and fees, as may be prescribed, to the Authority.

(2) The mental health establishment may subrmt the apphcatlon in, person
or. by post or online. .

7 (3) Every mental health estabhshment ex1st1ng on the date of
oommenccment of this Act, shall, within a period of six months from the date
of constitution of the Authority, submit an appllcatlon for its provxslonal
* registration to the Authority.

. .(4) The Authority shall, within a period of ten days from the date of

_receipt of such application, issue to the mental health establishment a certificate

of provisional registration in such form and contadining such partlculars and
‘ mformatlon asmay be prescribed.

(3) The Authority shall not be requxred to conduct any 1nqu1ry ptior to
issue of provisional reglstratlon
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_ ( 6) The Authonty shall; within a period-of forty—f’ ve-days from the date -
of prov1s1onal reglstratlon, publish in print ‘and in dlgltaI forrn onhne all
partlculars of the mental health establishment.-. = R cod

' (7) Aprovisional re glstratton shall be vahd fora penod of twelve months
from the date of i its issue and be renewable.’ T .

_ " (8) Where' standards for partlcular categones of mental health :
establishments have been spec1ﬁed under this Act, the mental health

- establishments in that category shall, within a period of six months from date
of niotifying such standards, apply for that category and obtain permanent
reglstratton

(9) The Authority shall pubhsh the standards in print and onlme in digital
format.

~ (10) Until standards for particular categones of mental 'health

establishments are specified under this Act, every mental health establishment
shall, within thirty days before the expiry of the validity of certtﬁcate of
) pr0v151onal registration, apply for a renewal of provtsmnal regtstratlon

- (11) If the application is made aﬂer the expiry of pr0v151onal regtstratlon, :
the Authority shall allow renewal of registration on payment of such fees,as
may be prescnbed ~ '

(12) A mental health establishment shalI make an apphcatlon for
permanent régistration to the Authority in such.form and, accompa_med with
such fées as may be specified by reguIatlons

(13) The mental health establishment shall submlt evidence that the
establishment has complied with the specified minimum standards in such
. manner as may be specified by regulattons by the Authonty ST

) (14) As soon as the mental health establishment submits the reqmred '
evidence of the miental health establishment having complied with the specified
minimum standards, the Authority shall give public notice and display the same "

on its website for a period of thirty days, for filing objections, if any, insuch

" manner as may be speclfied by regulations. "

~ (15) The Authority shall, communicate the ob_lectxons 1f any; recelved_ .
- within the period referred to in sub-section .(14), to the mental health
establishment for response within such penod asthe Authonty may determine.
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(16} The mental health estabhshment shall subrmt evidence of comphance :
:w11:h the standards with reference to the objections communicated to such

_‘ establishment under sub-section (15), to the Authonty within the spcclfied ;
penod

(1 7) The Authorlty shall on bemg satisfied that the mental health
- establishment fulfils the specified minimum standards for reglstratmn grant
' "permanent certificate of registration to such establishment, .

(18) The Authority shall, within a period of forty-five days after the
~ expiry of the period specified under this section, pass an order, either— -

(@) grant permanent certificate ofregistration; or
(b) reject the application after recording the reasons thereof:

Provided that in case the Authority rejects the application under clause

. (B), it shall grant such period not exceeding six months, to the mental health

* establishment for rectification of the déficiencies which have led to rejection
of the application and such establishment may apply afresh for registration.

' . (19) Notwithstanding anything contained in this section, if the Authority

has neither communicated any objections received by it to the mental health
establishment under sub-section (15), nor has passed an order under sub- -
section (18), the registration shall be deemed to have been granted by the
Authority and the Authority shall provide a permanent certificate of registration.

67. Audit of mental health establishment. (1) The Authority shall
cause to be conducted an audit of all registered mental health establishments
by such person or persons (including representatives of the local community)
as may be prescribed, every three years, so as to ensure that such mental
health establishments comply with the requirements of minimum standards for

registration as a mental health establishment,

(2) The Authority may charge the mental health establishment such fee
as may be prescribed, for conducting the audit under this section.

(3) The Authority may issue a show cause notice to a mental health
establishment as to why its reglstratlon under this Act not be cancelled, if the
Authority is satisfied that—

(a) the mental health establishment has failed to maintain the .
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" . ‘minimum stahdards speciﬁed b'y the 'Authority; or’ -

(b) the person or persons or entmes entrusted with the management

‘ of the mental health estabhshment have been convicted of an offence B

. under this Act;or

" (¢) the mental health estabhshment v1olates the nghts of any person
with mental illness.

(4) The Authority may, after givinga reasonable opportunity to the mental
health estabhshment, if satisfied that the mental health establishment falls under
clause (a) or clause (b) or clause (¢} of sub-section (3), without prejudice to
any other action which it may take agamst the mental health estabhshment
cancel its registration. '

(35) Every order made under sub-sectlon (4) shall take effect— ‘

(@) where no appeal has been preferred agamst such order,
. immediately onthe exPlry of the period specified for preferrmg of appeal
. and

(b) where the appeal has been preferred against such an order
and the appeal has been dismissed, from the date of the order of dismissal.

'(6) The Authonty shall, on cancellation of the reglstratlon for reasons to
be recorded in writing, restrain immediately'the mental health establishinent
from carrying on its operations, if there is imminent danger to the health and
safety of the persons admitted in the- mental health establishment.

(7) The Authority may cancel the reglstratlon of a mental health
estabhshment if recommended by the Board to do so.

68. Inspection and inquiry. (1 ) The Authonty may, suo motu orona
complaint received from any person with respect tonon-adherence of minimum
standards specified by or under this Act or contravention of any pr0v151on
thereof, order an inspection or inquiry of any mental health estabhshment to
be made by such person as'may be prescribed.

(2) The mental health establishment shall be entitled to be rcpresented '
at such inspection or mqu1ry . .

(3) The Authority shall communicate to the mental health establlshrnent '
. the results of such inspection or inquiry and may after ascertaining the o_punon )
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‘of the mental health estabhshment order the estabhshment tomake necessary
. changes within such period as may be specified by it.

(4) The mental health estabhshment shall.comply with the order of the
Authonty made under sub-section (3).

(5) If the mental hcaIth establishment fails to comply with thc order of
the Authonf:y made under sub-section (3), the Authority may cancel the
registration of the mental health establishment.

' (6) The Authority or any person authorised by it may, if there is any
reason to suspéct t that any persor is operating a mental health establishment
without reglstratlon, enter and search in such manner as may be prescribed,
and the mental health establishment shall co-operate with such inspection or
inquiry and be entitled to be represented at such inspection or iniquiry.

69. Appeal to High Court against order of Authority. Any mental
health establishment aggrieved by an order of the Authority refusing to grant
registration or renewal of registration or cancellation of registrition, may, within
aperiod of thlrty days from such order, prefer an appeal to the High'Court in
the State:

. Provided that the High Court may entertam an appeal after the expiry
of the said period of thirty days, if it is satisfied that the appellant had sufficient
cause for not preferring the appeal within the period of thirty days.

70. Certificates, fees and register of mental health
establishments. (/) Every mental health establishment shall display the
certificate of registration in a conspicuous place in the mental health

establishment in such manner so as to be visible to everyone visiting the mental
health estabhshment : :

(2) In case the certificate is destroyed or lost or mutﬂated or damaged,
the Authorlty may issue a duplicate certificate on the request of the mental
health estab&shment and on'the payment of such fees as may be prescnbed

(3) The certificate of registration shall be non-transferable and vahd in
case-of change of ownership of the establishment.

 (4) Any change of ownership of the mental health establishment shall be
intimated to the Authority by the new. owner within one month from the date
of change of ownersh1p
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(3) Inthe.event of change.of category.of the mental health establishment,
_ such establishment shall surrender the certificate-of registration to the Authority -

and the mental health establishment shall apply afrcsh for grant of certlﬁcate
of registration in that category. <.~

71. Maintenance of register of mental health establishment in
digital format. The Authority shall maintain in digital format a register of
mental health establishments, registered by the Authority, to be called the
Register of Mental Health Establishments and shall enter the particulars of the
certificate of registration so granted in a separate register to be maintained in
such form and manner as may be prescribed.

72. Duty of mental health establishment to display information.

(1) Every menta] health establishment shall display within the -
establishment at conspicuous place (including on its website), the contact details
including address and telephone numbers of the concerned Board.

(2) Every mental health establlshment shall provide the person w1th
necessary forms to apply to the concerned Board and also give free access to
make telephone calls to the Board to apply for a review of the admission.

CHAPTER X1 _
MENTAL HEALTH REVIEW BOARDS

73. Constitution of Mental Health Review Boards. (1) The State
Authority shall, by notification, constitute Boards to be called the Mental Health
Review Boards, for the purposes of this Act.

. (2) The requisite number, location and the jurisdiction of'the Boards
shall be specified by the State Authority in consultation with the State
Governments concerned.

(3) The constitution of the Boards by the State Authority for a district
or group of districts in a State under this section shall be such as may be
prescnb ed by the Central Government.

(4) While making rules under sub-section (3), the Central Government
shall have regard to the following, namely:—

- {a) the expected or actual workload of the Board in the State in
which such-Board is to be constituted;
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“(b) number of mental health estabhshments ex1st1ng in the State a

. (c) the number of persons with mental 1llness
(@) populatlon inthe chstnct in which the Board is to be constituted;

(e) geographical and chmatlc conditions of the d1str1ct inwhich -
the Board isto be constltuted ' -

74. Composntlon of Board. (1) Each Board shalI consist of—

 (a) aDistrict Judge, or an officer of the State judicial services
who is qualified to be appointed as District Judge or a retired District
Judge who shall be chairperson ofthe Board;

* (B) representative of the District Collector or District Magistrate
or Deputy Commissioner of the districts in whlch the Board is to be
constituted;

_ (¢) two members of whom one shall be a psychiatrist and the -
* other shall be a medical practluoner

. (d) two membeérs who shall be persons with mental illness or care- ‘
givers or persons representing organisations of persons with mental

illness or care-givers or non-governmental organisations working in the
field of mental health. -

(2) A person shall be disqualified to be appointed as the chairperson or
amember of a Board or be removed by the State Authority, if he—

(a) has been convicted and sentenced toimprisonment for an
offence which involves moral turpitude; or

(b} is adjudged as an insoivent; or

(¢) has been removed or dismissed from the service of the

Government or a body corporate owned or controlled by the
Government; or

(d) has such financial or other i interest as is likely to prejudice the
discharge of his functions as a member; or '

_ (e) has such other dlsquahﬁcatmns asmay be prescnbed by the
Central Government,
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. (3)A chairp_ersoh or member of a Board may resign his office by notice
in writing under his hand addressed to the Chairperson of the State Authority
and on such resignation being accepted, the vacancy shall be filled by

‘appointment of a person; belonging to the category under sub-section (1) of
sectlon 74. :

75. Terms and conditions of service of chairperson and members
of Board. (1) The chairperson and members of the Board shall hold office
“for a term of five years or up to the age of seventy years, whichever is earlier
-and shall be eligible for reappointment for another term of five years or up to
the age of seventy years whichever is earlier. '

(2) The appointment of chairperson and members of every Board shall
be made by the Chairperson of the State Authority:

(3) The honorarium and other allowances payable to, and the other
terms and conditions of service of, the chairperson and members of the Board
shall be such as may be prescribed by the Central Government.

76. Decisions of Authority and Board. (1) The decisions of the.
Authority or the Board, as the case may be, shall be by consensus, failing
which by a majority of votes of members present and voting and in the event
of equality of votes, the president or the chairperson, as the case may be,
shall have a second or casting vote.

* (2) The quorum of a meeting of the Authonty or the Board, as the case
‘may be, shall be three members. :

77. Applications to Board. () Any person with mental illness or his
nominated representative or a representative of a registered non-governmental
organisation, with the consent of such a person, being aggrieved by the decision
of any of the mental health establishment or whose rights under this Act have

been violated, may make an application to the Board seeking redressal or
appropriate relief.

' (2) There shall be no fee or charge levied for making such an application.

(3} Every application referred to in sub-section (1) shall contain the
name of applicant, his contact details, the details of the violation of his rights,
the mental health establishment or any other place where such violation took
place and the redressal sought from the Board.

(4) In exceptional circumstances, the Board may accept an application
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made orally or- over telephone froma person adrmtted to-a mental health
" establishment. :

78. Proceedings befOre Board to behjudicial proeeedih'gs. All

proceedings before the Board shall be deemed to be judicial proceedings
within the meaning of sections 193,219 and 228 of the Indian Penal Code
(45 of 1860) :

79, Meetings. The Board shall meet at such tlmes and places and
shall observe such rules of procedure in regard to the transaction of business
at its meetings as may be spec1ficd by regulatlons made by the Central
Authority.

80. Proceedings before Board. (/) The Board, on receipt of an
application under sub-section (1) of séction 85, shall, subject to the provisions
of this section, endeavour to hear and dispose of the same withina period of
ninety days.

A

(2) The Board shall dispose of an apj:lication—

(a) for appointment of nominated representatwe under clause (d)
" of sub-section (4) of section 14;

(b) challenging admission of a minor under section 87;

-(¢) challenging supported admission under sub-section (10) or
. sub-section: (11) of section:89,

within a period of seven days ffom the date of ‘receipt of such
applications.

(3) The Board shall dispose of an application challenging supported
admission under section 90 within a period of twenty—one days from the date
of receipt of the application. :

{4) The Board shall dispose of an application, other than an appllcatlon
referred to in sub-section (3), within a period of ninety days from the date of
filing of the apphcatlon

(3) The proceeding of the Board shall be held in camera.

(6) The Board shall not ordinarily grant an adjournment for the hearing, .

(7) The parties to an application may appear in person or be represented
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- bya counsel ora répresentatlve of their eh01ce

_ (8) Inrespect of any apphcatlon concermng a person'with mental 111ness '
the Board shall hold the hearings and conduct the proceedlngs at the mental -
health estabhshment where such person | is-admitted,

-(9) The Board may allow any persons s other than those dlrectly mterested .
. withthe application, with the permission of the person w1th mental illness and:
the chairperson of the Board, to attend the hearing.

( 70) The person with mental illness whose matter is being heard shall
have the right to give oral ev1dence to the Board; if such person desires to do
S0. '

(11) The Board shall have the power to require the attendance and
testimony of such other witnesses as it deems appropriate

(I 2) The parties to 2 matter shall have the right to inspect any document
relied upon by any other party in 1ts submissions to the Board and may obtain
copies of the same.

(13) The Board shall, within five days of the completlon ofthe heanng,
communicate its decision to the parties in writing.

S 4) Any member who is directly or indirectly involved ina partlcular
case, shall not sit on the Board dunng the heanngs with respect to that case.

81. Central Authorlty to appoint Expert Committee to prepare
guidance document. (1) The Central Authority shall appoint an Expert
Gommittee to prepare’a guidance document for medical practitioners and
mental health professmnals containing procedures for assessing, when
necessary or the capacny of persons to make mental health care or treatment
decisions. : :

(2) Every medical practitioner and mental health professmnal shall while

- assessing capacity of a persen to make mental healthcare or treatment decisions,
comply with the guidance document referred to in sub-section (1 ) and follow
the procedure specified therein. : -

82. Powers and functions of Board (1) Subject‘to the provisions of
this Act, the powers and functions of the Board shall, melude all or any of the
follow:ng matters, namely —
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(a) to register, review, alter, modify or cancel an advance directive§ ]

(b)to appoint a nominated representative;

~ " {¢) toreceive and decide application ffom a person with mental

illness or his nominated representative or any other interested person.
against the decision of medical officer or mental health professional in

charge of mental health establishment or mental health establishment
under section 87 or section 89 or section 90; i

(d) to receive and decide applications in respect non-disclosure
of information specified under sub-section (3) of section 25;

(¢) to adjudicate complaints regarding deficiencies in care and
services specified under section 28: '

'(ﬂ to visit and inspect prison or jails and seek clarifications from
the medical officer in-charge of health services in such prison or jail.

(2) Where it is brought to the notice ofa Board or the Central Authority
or State Authority, that a mental health establishment violates the rights of

persons with mental illness, the Board or the Authoritj( may conduct an

inspection and inquiry and take action to protect their rights.

(3) Notwithstanding anything contained in this Act, the Board, in
consultation with the Authority, may take measures to protect the rights of
persons with mental illness as it considers appropriate.

- (4) If the mental ﬁealth establishment does nét comply with the orders
or directions of the Authority or the Board or wilfully neglects such order or

direction, the Authority or the Board, as the case may be, may impose penalty ;

which may extend up to five lakh rupees on such mental health establishment

and the Authority on its own or on the recommendations of the Board may
 also cancel the registration of such mental health establishment after giving an
opportunity of being heard.

. "83. Appeal to High Court against order of Aauthority or Board.
Any person or establishment aggrieved by the decision of the Authority or a
Board may, within a period of thirty days from such decision, prefer an appeal
to the High Court of the State in which the Board is situated:

Provided that the High Court may entertain an appeal after the.
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expiry of the said perlod of thirty days, ifitis satisfied that the appellanthad
sufﬁclent cause for not preferring the appeal w1th1n the period of thirty days. -

- 84, Grants by Central Government (I ) The Central Government
may, make to the Central Authority grants of such sums of money as the -
Central Government may think fit for being utilised for the purposes of this
Act' "L ’ . AL ' LT .

(2) The grants referred to in sub-section (1) shall be applied for,—

(a) meeting the salary-,‘alloﬁvénces and other remuneration of the
_ - chairperson, members, officers and other-employees of the Central
Authority; :

_ (b) meeting the salary, allowances and other remuneration of the
chairperson, members, officers and other smployees of the Boards;
and

(c) the expenses of the Central Authonty and the Boards incurred
in the discharge of their functions and for the purposes of this Act.

CHAPTERXII .
ADMISSION,TREATMENT AND DISCHARGE

85. Admission of person with mental illness as independent patient -
in mental health establishment. (1) For the purposes of this Act,
“independent patient or an independent admission” refers to the admission of
person with mental illness, to a mental health establishment, who has the
capacity to make mental healthcare and treatment decisions or requires rmmmal
support in makmg decisions.

(2) All admissions in the mental health establishment shall asfaras
possible, be independent admissions except when such conditions exist as
make supported admission unavoidable. :

86. Independent admission and treatment. (/) Any person, who is
not a minor and who considers himself to have a mental illness and desires to
. be admitted to any mental health establishment for treatment may request the
" medical officer or mental health professional in charge of the establishment to
be admitted as an independent patient. '
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_ . (2) Onreceipt of such request urider sub-section (1), the medlcal ofﬁcer

or mental heaith professional in charge of the establishment shall admit the
personto the establishment if the medlcal officeror mental health professmnal -
IS satlsﬁed that— : : '

_ {a) the person hasa mental 111ness of a severity requmng adrmssmn ‘
to amental health estabhshment - ‘

_ (b) the person with mental illness is llkely to beneﬁt from adrmssmu
' and treatment to the mental health estabhshment :

_ (c) the person has understood the nature and purpose of admission
to the mental health establishment, and has made the request for
admission of his own free will, without any duress or undue influence
anid has the capacity to make mental healthcare and treatment decisions
~without suppott or requires minimal support from others in makmg such
‘ decisions. : .

(3) If a person ‘is unable to understand the purpose, nature, hkely effects
of proposed treatment and of the probable result of not accepting the treatment”
 requires a very high level of support approaching hundred per cent. support
.1 making decisions, he or she shall be deemed unable to understand the
purpose of the admission and therefore shall not be admitted as 1ndep endent
patient under this sectxon

.{4)-A person admitted as an independent_patient to a mental health
establishment shall be bound to abide by.order and instructions or bye-laws
of the mental health estabhshment :

(5) An independent patlent shall not be. glven treatment without: hlS
mformed consent,

(6) The mental health estabhshment shall adzmt an 1ndependent patient
“on his own request, anid shall not require the consent or presence of a nominated

representative or a relative or care-giver for admitting the person to the mental
-health estabhshment

( 7) Subject to the prov131ons contamed in sectlon 88 an 1ndependent
pattent may get himself discharged from the mental health establishment without
the consent of the med1cal officer or mental health professmnal in charge of
such estabhslnnent ' ) -
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. 8T Admlssmn of minor. (/ ) Ammor may be adnntted to a mental
health estabhshment only afcer followmg the procedure laid down in th15 sectlon.

- (2) The nominated representatlve of theminor shall apply to the med1cal
' ofﬁcer in charge of amental health estabhshment for adnussmn of the minor to
the establlshment - - - : -

-(3) Upon receipt of such an appllcat1on the medical officer or mental
health professional in charge of the mental health establishment may admit
such a minor to the establishment, if two psychiatrists, or one psychiatrist and
one mental health professional or one psychiatrist and one medical practitioner,
have independently examined the minor on the day of admission.or in the.
preceding seven days and both independently conclude based on the
examination and, if appropriate, on 'mformation provided by others, that,—

(a) the minor has a mental 111ness of a seventy requiring admission
to a mental health estabhshment

(b) admission shall be in the best interests of the minor, with regard
to his health, well-being or safety, takmg into account the wishes of the
minor if ascertainable and the reasons for reaching this decision;

(c) the mental healthcare needs of the minor cannot be fulﬁlled
unless he is adm1tted and

(d) all community based alternatives to admission have been shown
to have failed orare demonstrably unsuitable for the needs of the m11_10r

(4) A minor so admitted shall be accommodated separately from adults,
in an environment that takes into account his age and developmental needs -
and is at least of the same quality as is provided to other minors admitted to -
hospitals for other medical treatments " ‘

(3) The nommated representatlve or an attendant appomted by the
nominated representative shall under all circumstances stay with the minor in
the mental health establishment for the entire duration of the admission of the
minor to the mental health establishment. = -

_(6) In the case of minor giils, where the nomi'nated representative 1s
male, a fernale attendant shall be appointed by the nominated representative
and under all circumstances shall stay with the minor girl in the mental health
establishment for the entire duration ofher admission. '
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) A minor shall be given treatment with the mformed consent of his
nommated representatlve ;

' " (8) Ifthe nominated representative no- longer éuppofts admlssmn ofthe
minor under this section or requests discharge of the minor from the mental

health establishment, the minor shall be discharged by the mental health

_ estabhshment

" (9) Any admission of a minor to amental health estgb‘lislunent shall be
 informed by the medical officer or mental health professional in charge ofthe
mental health establishment to the concemed Board within a period of seventy—
two hours.

(10) The concemed Board shall have the right to visit and interview the
minor or review the medical records if the Board desires to do so.

(11) Any admission of a minor which continues for a period of thirty
‘days shall be immediately informed to the concerned Board,

(. 1.2) The concerned Board shall carry out a‘mandatory review withina
period of seven days of being informed, of all admissions of rrunors continuing
beyond thirty days and every subsequent thirty days.

(13) The concerned Board shall at minimum, review the clinical records
ofthe mmor and may interview the minor if necessary.

88. Discharge of independent patients, (1) The medlcal officer or
mental health professional in charge of a mental health establishment shall
discharge from the mental health establishment any person admitted under
section 86 as an independent patient immediately on request made by such
person or if the person disagrees with his admission under section 86 subject
to the provisions of sub-section (3). -

(2) Where a minor has been admitted to a mental health establishment

under section 87 and attains the age of eighteen years during his stay in'the

mental health establishment, the medical officer in charge of the mental health
establishment shall classify him as an independent patientunder section 86
and all provisions of this Act as applicable to independent patient who is not
minor, shall apply to such person.

(3) Notwithstanding anything contained in this Act, a mental health

professnonal may prevent dlscharge of a person admitted as an independent

H
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- person under sectlon 86 fora penod of twenty-four hours so as to allow his

assessment necessary for admission under sectron 89 if the mental health '
professmnal isof the oplmon that— :

(a) such person is unable to understand the nature and purpose' '
of his decisions and requires substantlal or very hlgh support from his
_ nominated representatlve or

(b) has recently threatened or attempted oris threatemng or
atternptmg to cause bodlly harm to himself; or

(c) has recently behaved oris behaving violently towards another

person or has caused or is causing another person to fear bodily harm
from him; or

(d) hasrecently shown or is showingan inability to care for hhnselt’ .
to a degree that places the indiv_idual at risk of harm to himself.

(4) The person referred to in sub-section (3) shall be either admitted as
a supported patient under section 89, or discharged from the establishment
within a period of twenty-four hours or on completion of assessments for
. admission for a supported patient under section 89, whichever is earlier..

‘89. Admission and treatment of persons with mental illnéss, with
high support needs, in mental health establishment, up to thirty days
(supported admission). (/) The medical officer or mental health professional
in charge of a mental health establishment shall admit every such person to the
establishment, upon application by the nominated representatlve of the  person,
under this section, if— . ,

(a) the person has been independently exarnined on the day of _
admission or in the preceding sevendays, by one psychiatristand the
other being a mental health professional or a medical practitioner, and

- both independently conclude based on the examination .and, if
', appropriate, on information provided by others, that the person has a
mental illness of such severity that the person,— '

) has recently threatened or attempted oris threatemng or.
attemptlng to cause bodily harm to himself; or

(ii) has recently behaved or is behavmg v1olent1y towards
another person or has caused or is causing another person to fear
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" . bodily harm from him; or

(iii) has recently shown or is showing; an inability to care
for himself'to a degree that places the md1v1dual atrisk of harm to

(b) the psychlatnst or the mental health professwnals or the medical
.practitioner, as the case may be, certify, after taking into account an
advance directive, if any, that admission to the mental health
establishment is the. least restrictive care option pOSSIble in the
circumstances; and

(c) the person is ineligible to receive care and treatment as an

independent patient because the person is unable to make mental

. healthcare and treatment decisions independently and needs very high
support from his nominated representative in making decisions.

(2) The admission of a person with mental illness to a mental health
estabhshment under this section shall be limited to a period of thirty days.

(3) At the end of the period mentioned under sub-section (2), or earlier,
if the person no longer meets the criteria for admission as stated in sub-section |
(1), the patient shall no longer remain in the establishment under this section.

(4) On the expiry of the period of thirty days referred to in sub-section -
(2), the -person may continue to remain admitted in the mental health
establishment in accordance with the provisions of section 90.

" (5) If the conditions under section 90 are not met, the person may
_ continue to remain in the mental health establishment as an independent patient
under section 86 and the medical officer or mental health professional in charge
of 'tfxe mental health establishment shall inform the person of his admission
status under this Act, including his Re! ight to leave the mental health
. establishment.

(6) Every person with mental iIlnese admitted under this section shall be
provided treatment after taking into account,—

(a) an advance directive if any; or

(b) informed consent of the patient with the support of his
nominated representative subject to the provisions of sub-section (7).
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(7)Ifa person with the mental illness adxmtted under this sectlon requu‘es
- nearly hundred per cent. support from his nominated representatlve in making .
a decision in respect of his treatment, the nominated representative may-
temporanly consent to the treatment plan of such person on his behalf.

(8) In case where consent has been given under sub-section (7). the
medical officer or mental health professional in charge of the mental health
establishment shall record such consent in the medical récords and review the
capacity of the patient to give-consent every seven days.

(9) The medical officer or mental health professional in charge of the
mentalhealth establishment shall report the concerned Board,—

(a) within three days the admiseions ofa woman or a minor;

(b) within seven days the adrmssxon of any person not bemg a
. Woman or minor. -

(10) A person achmtted under thlS section-or his normnated representatlve
~ or arepresentative of a registered non- govemmental organisation with the
consent-of the person, may apply to the concerned Board for review of the
decision of the medical officer or mental health professional in charge of the
mental health establishment to admit the ‘person. to the mental health

estabhshment under this section. ‘

(11) The concerned Board shall review the decision of the medlcal officer”
or mental health professional in charge of the mental health establishment and
give its findings thereon within seven days of receipt of request for such review
which shall be binding on-all the concerned parties..

* (12) Notwithstanding-anything contained in this Act, it shall be the duty
of the medical officer or mental health professional in charge of the mental
health establishment to keep the condition of the person with mental illness
admitted under this section on going review.

(13) If the medical ofﬁcer ormental health professional in charge of the ‘
mental health establishment is of the opinion that the conditions specified under
sub-section (1) are no longer applicable, he shall terminate the admission

under this section, and inform the person and his nominated representative
accordmgly :

( 14) Non apphcablllty of condltlons referred to in sub-section (13 ) shall .
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- _ notprectude the person with mental illness remalmng as an independent patient.

(15) In a case, 2 person with the mental illness admitted under this
- section has been discharged, such person shallnot be readmitted under this
sectlon within a period of seven days from the date of his discharge.-

(1 6) In case aperson referred to in sub-sectlon (15) requires readmission
within a period of seven days referred to in that sub- section, such person

shall be considered for readmission in accordance withthe prov151ons of section
90.

(17) Ifthe medical officer or mental health pro_fessional in charge of the
mental health establishment is of the opinion that the person with mental illness
admitted under this section in the mental health establishment requires or is
‘likely to require further treatment beyond the period of thirty days, then such
medical officer or mental health professional shall be duty bound to refer the
matter to be exainined by two psych1atr1sts for his admission beyond thirty
days.

90. Admission and treatment of persons with mental illness, with
high support needs, in mental health establishment, beyond thirty days
(supported admission beyond thirty days) (1) If a person with mental
illness admitted under section 89 requires continuous admission and treatment
beyond thirty days or a person with mental illness d1scharged under sub-
~ section (15) of that section requires readmission within seven days of such
discharge, he shall be admitted in accordance with the provisions of this section.

-(2) The medical officer or mental health professional in charge of a
mental health establishment, upon application by the nominated representative
of a person with mental illness, shall continue admission of such person with
_mental 1]1ness if—

{a) two psychiatrists have mdependently exammed the person

with mental illness in the preceding seven days and both independently

. conclude based on the examination and, on information provided by
others that the person has a mental illness of a severity that the person—

. (i} has con31stently over time threatened or attempted to
cause bodily harm to himself; or :

(ii) has comnstently over time behaved violently towards
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anothe. person or has consisténtly over time caused another
person to fear bodlly harm from him; or-

-(ifi) has corxs1stently over time shown an 1nab111ty to care
 forhimselftoa degree that places the md1v1dual atrisk of harm to
himself, .
(b) both psychlatrlsts, after takmg into account an advance
directive, if any, certify that admissior to a mental health establishment

" is the least restrictive care option possible under the circumstances;

(c) the person continues to remain ineligible to receive care and
treatment as a independent patient as the person cannot make mental
healthcare and treatment décisions independently and needs very high
support from his nominated representative, in making decisions.

(3) The medical officer or mental health professional in charge of the
mental health establishment shall report all admissions or readmission under
this section, within a period of seven days of such admission or readmission,

to the concerned Board.

(4 ) The Board shall, withina per1od of twenty-one days from the date
of last admission or readmission of person with mental illness under this
section, permit such admission or readmission or order discharge of such
person. :

(5) While permitting admission or readmission or ordering discharge of
such person under sub-section (4), the Board shall examine—

(a) the need for institutional care to such person;

(b) whether such care cannot I;e, provided in less restrictive settings
based in the community.

© (6) Inall cases of application for readmissior or continuance of admission _
of a person with mental illness in the mental health establishment under this

_section, the Board may require the medical officer or psychiatrist in charge of

treatment of such person with mental illness to submit a plan for community
based treatment and the progress made or 11kely to be made, towards realising

‘this plan
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(7) The person referred to in sub-sectlon (4) shall not be penmtted to .

continue in the mental health establishment In which he had been admitted or
his readmission in such establishment merely on the ground of non-existence
of community based services at the place where such person ordinarily resides.

(8) The admission of a person with mental illness toa mental health

establishment under this section shall be limited to a period up to nmety days

in the first instance.

(9) The admission of a person with mental illness to a méntal health
establishment under this section beyond the period of ninety days may be
extended for a period of one hundred and twenty days at the first instance
and thereafter for a period of one hundred and eighty days each time after
complying with the provisions of sub-sections (7) to (7).

(10) If the Board refuses to permit admission or continuation thereof or
readmission under sub-section (9), or on the expiry of the periods referred to
in sub-section (9) or earlier if such person no longer falls within the criteria for

admission under sub-section (1), such person shall be dlscharged from such .

mental health establishment.

(11) Every person with mental illness admitted under this section shall
be provided treatment, after taking into account—

(a) an advance directive; or

(b) informed consent of the person with the support from his
nominated representative subject to the provision of sub-section (72).

(12) If a person with mental illness admitted under this section, requires
nearly hundred per cent. support from his nominated representative, in making
decision in respect of his treatment, the nominated representative may
temporarily consent to the treatment plan of such person on his behalf.

(13) Ina case where consent has been given under sub- secuon (12),
the medical officer or mental health professional in charge of the mental health
establishment shall record such consent in the medical records of such person
with mental illness and review on the expiry of every fortnight, the capac1ty of
such person to give consent.

(14) A person with mental illness admitted under this section, or his
nominated representative or a representative of a registered non-governmental
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orgamsauon with the consent of the person, may apply to the concerned Board
for review of the decision of the medical officer or mental health professmnal_
in charge of medical health establishment to admit such person in-such

establishment and the decision of the Board thercon shall be bmdmg onall
parties. - -

(15) Notwnhstandmg anythmg contamed in thls Act,if the medlcal oﬂicer :
or mental health professmnal in charge of the mental health establishment is of
the opinion that the conditions under sub-section (7) are no longer applicable,
such medical officer or mental health professional shall discharge such person
from such establishment and inform such person and hlS nommated
representative accordingly.

(16) The person with mental illne;ssreferred toin sub-section (135) may
continue to remain in the mental health establishment as an independent patient.

91. Leave of absence. The medical officer or mental health professional

" in charge of the mental health establishment may grant leave to any person
with mental illness admitted _ynﬁer section 87 or section 89 or section 90, to
be absent from the establisiment subject to such conditions, if any, and for
such duration as such medical officer or psychiatrist may consider necessary.

- 92. Absence without leave or discharge. If any person to whom
section 103 applies absents himself without leave or without discharge from
the mental health establishment, he shall be taken into protection by any Police-
Officer at the request of the medical officer.or mental health professional in-
charge of the mental health establishment and shall be sent back to the mental
health establishment immediately.

93. Transfer of persons with mental illness from one mental health
establishment to another mental health establishment. (1) A person with .
mental illness admitted to a merital health establishment under section 87 or
section 89 or section 90 or section 103, as the case may be, may subject to
‘any general or special order of the Board be removed from such mental hiealth
establishment and admitted to another mental health establishment within the
State or with the consent of the Central Authority to any mental health

establishment in any other State:

Provided that no person with mental illness admitted to amental health
establishment under an order made in pursuance of an application made under
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this Act shall be so removed urless intimation and reasons for the transfer -
have been given to the. person thh mental illness and his nominated:
representanve .

(2) The State Government may make such general oF spemal orderas it

thinks fit directing the removal of any prisoner with mental illness from the

. place where he is for the time being detained, to any mental health establishment

or other place of safe custody in the State or to any mental health establishment

or other place of safe custody in any other State with the consent of the
Government of that other State.

94. Emergency treatment. (/) Notwithstanding anything contained in
this Act, any medical treatment, including treatment for mental illness, may be
“provided by any registered medical practitioner to a person with mental illness
" either at a health establishment or in the community, subject to the informed
consent of the nominated representative, where the nominated representative
is available, and where it is immediately necessary to prevent—- -

(@) death or irreversible harm to the health of the person; or
(b) the person inflicting serious harm to himself or to others; or.

(c) the person causing serious damage to property belonging to
himself or to others where such behaviour is believed to flow directly
from the person’s mental illness. :

Explanation.—For the purposes of this section, “emergency
treatment” includes transportation of the person with mental illness to a nearest
mental health establishment for assessment.

(2) Nothing in this section shall allow any medical officer or psychiatrist
to give to the person with mental illness medical treatment which is notdirectly
related to the emergency treatment specified under sub-section (7).

A (3) Nothing in this section shall allow any medical officer or psychiatrist
to use electro-convulsive therapy as a form of treatment.

(4) The emergency treatment referred to in this section shall be limited
to seventy-two hours or till the person with mental illness has been assessed
at amental health establishment, whichever is earlier:

Provided that during a disaster or emergency declared by the appropriate |
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-Govemment the period of emergency treatment referred toin thls sub-section
“may extend up to seven days .

95. Prohibited procedures. (1} Notw1thstand1ng anythmg contalned
in this Act, the following treatments shall not be performed on any person
with mental 1llness—— : \

(a) electro-convulswe therapy without the use of muscle relaxants
and anaesthesm '

@) electro-cqnvm$ive therapy for minors;

(c) sterilisation of men or women, when such sterilisation is
intended as a treatment for mental illness;

(d) chained in any manner or form whatsoever.

(2) Notwithstanding anything contained in sub-section (1), if, in the
opinion of psychiatrist in charge of a minor’s treatment, electro-convulsive
therapy is required, then, such treatment shall be done with the informed
consent of the guardian and prior permission of the concerned Board.

96. Restriction on psychosurgery for persons with mental illness.

(1) Notwithstanding anything contained in this Act, psychosurgery shall
notbe performed as a treatment for mental illness unless—

_ (a) the informed consent of the person on whom the surgery is
being performed; and

(b) approval from the concerned Board to perform the surgery,
has been obtained.

(2) The Central Authority may make regulations for the purpose of
carrying out the provisions of this section,

97. Restraints and seclusion. (1) A person with mental illness shall
not be subjected to seclusion or solitary confinement, and, where necessary,
physical restraint may only be used when,—

(a) itis the only means available to prevent imminent and immediate
. harm to person concerned or to others;

(b) it is authorised by the psychiatrist in charge of the person’s
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" treatment at the mental health establishment.

(2) Physical restraint shall 'ndt be used fora period. Iongér fhan itis -
absolutely necessary to prevent theé immediate risk of 51gmﬁcant harm.

(3) The medical officer or mental health professwnal in charge of the-
mental health establishment shall be responsible for ensuring that the method,
‘nature of restraint justification forits imposition and the duration of the restramt :
are 1mmed1ately recorded in the person’s medlcal notes.

(4) The restraint shall not be used as a form of punishment or deterrent
in any circumstance and the mental health establishment shall not use restraint
- merely on the ground of shortage of staffin such establishment.

(5) The nominated representative of the person with mental illness shall
be informed about every instance of restraint within a period of twenty-four
hours.

(6) A person who is placed under restraint shall be keptin a place
where he can cause no harm to himself or others and under regular ongoing
superv151on of the medical personnel at the mental health establishment.

(7) Thc mental health establishment shall include all instances of restraint
~ in the report to be sent to the concerned Board 'on a monthly basis.

(8) The Central Authority may make regulatxons for the purpose of
carrying out the provisions of this section.

(9) The Board may order a mental health establishment to desist from
applying restraint if the Board is of the opinion that the mental health
establishment is persistently and wilfully ignoring the provisions of this section.

98. Discharge planning. (1) Whenever a person undergoing treatment
for mental illness in a mental health establishment is to be discharged into the
community or o a.different mental health establishment or where a new
psychiatrist is to take responsibility of the person’s care and treatment, the
psychiatrist who has been responsible for the person’s care and treatment
shall consult with the person with mental illness, the nominated representative,
the family member or care-giver with whom the persan with mental illness
shallreside on discharge from the hospital, the psychiatrist expected to be
responsible for the person’s care and treatment in the future, and such other
persons as may be appropriate, as to what treatment or services would be



. | ‘ s
. appropriate for the person. L ;

* (2) The psychiatrist responsible for the person’s cate shall in consultation
with the persons referred to in sub-section (7) ensure that a planis developed
as to how treatment or services shall be provided to the person with mental

il]ness.

. '(3)The d1scharge planmng under thlS section shall apply to all dlscharges
Erom amental health establishment. :

99. Research. (1) The professionals conductmg research shall obtain |
free and informed consent from all persons with mental illness for participation .
in-any research involving interviewing the person or psycholo gical, physical,
chemical or medicinal interventions.

(2) In case of research involving any psychological, physical, chemical
or medicinal interventions to be conducted on person who is unable to give
free and informed consent but does not resist part1c1pat10n in such research,
permission to conduct such research shall'be obtalned from concerned State
Authorlty

. (3) The State Authonty may allow the research to proceed based on
mformed consent being obtained from the nominated representative of persons
with mental illness, if the State Authority i is satlsﬁed that—_

(a) the proposed research cannot be performed on persons who
are capable ¢ of giving free and informed consent;

(b) the proposed research is necessary to promote the mental
health of the population represented by the person;

(c) the purpose of the proposed research is to obtain knowledge
. relevant to the particular mental health needs of persons with mental
illness;,. : C

(d) a full disclosure of the interests of persons and organisations
conducting the proposed research is made and there is no conﬂlct of
interest involved; and :

() the proposed research follows all the national and international
- guidelines and regulations concerning the conduct of such research and
ethical approval hasbeen obtained from the institutional ethics commjttee
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“where such research istobe conducted

(4) The provisions of this sectlcn shall not restnct research baéed'study
of the case notes of a person who isunable to give informed consent solong -
. as the anonymity of the persons is secured -

(5) The person with mental illness or the nominated representative who |
gives informed consent for partlclpahon in any research under this Act may
withdraw the consent at any time during the period of research.

. CHAPTER XIH -
RESPONSIBILITIES OF OTHER AGENCIES |

100. Duties of police officers i-n respect of persons with mental
illness. (1) Every officer in-charge of a police station shall have a duty—

(a) to take under protection any person found wandering at large
within the limits of the police station whom the officer has reason to
believe has mental illness and is incapable of taking care of himself; or

(b) to take under protection any person within the limits of the
police station whom the officer has reason to believe to be a risk to
hlmself or others by reason of mental illness.

(2) The officer in-charge of a police station shall mfonn the person who
has been taken into protection under sub-section (1), the grounds for taking
him into such protection or his nominated representative, if in the opinion of
the officer such person has difficulty in understanding those grounds.

(3) Every person taken into protection under sub-section'(Z) shall be
taken to the nearest public health establishment as SOOn as possible but not
later than twenty-four hours from the time of being taken into protection, for
assessment of the person’s healthcare needs.

(4) No person taken into protection under sub-section (1) shall be
detained in the police lock up or prison in any circumstances. ‘

(5) The medical officer in-charge of the public health establishment shall
be responsible for arranging the assessment of the person and the needs of
the person with mental illness will be addressed as per other prowsmns of this
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Actas apphcable inthe partlcular cucumstances
" (6) The medical officer or mental health’ professwnal m-charge of the

" public mental lealth establishment if on assessment of the person finds that
such person does not have a mental illness of a nature or degree requiring

~ admission to the mental health establishment, he shall inform his assessment

- to the police officer who had taken the person irito protection and the police .
officer shall take the person to the person’s residence or in case of homeless
persons, to a Government establishment for homeless persons.

(7) In case of a person with mental illness who is homeless or found .
wandering in the community, a First Information Report of a missing person
shall be lodged at the concerned police station and the station house officer
shall have a duty to trace the family of such person and mform the family
about the whereabouts of the person. :

101. Report to Magistrate of person with mental illness in private
residence who is ill-treated or neglected. (I) Every officer in-charge of a -
police station, who has reason to believe that any person residing within the
limits of the police station has a mental illness and is being ili-treated or
. neglected, shall forthwith report the fact to the Maglstrate within the local -
hmlts of whose _]IJI‘ISdlCthIl the person with mental illness resides.

(2} Any person who has reason to believe that a person has mental
‘ilinessand is being ill-treated or neglected by any person having responsibility
for care of such person, shall report the fact to the police officer in-charge of
the police station within whose jurisdiction the person with mental illness resides.

(3) If the Magistrate has reason to believe based on the report of a
police officer or otherwise, that any person with mental illness within the local
limits of his jurisdiction is being ill-treated or neglected, the Magistrate may’

" cause the person with mental illness to be produced before him and pass an
order in accordance with the provisions 6f section 102.

102. Conveymg or admitting person w1th mental illness to mental _
health establishment by Magistrate. (1) When any person with mental
illness or who may have a mental illness appears or is brought before a
Maglstrate the Magistrate may, order i in writing—

. (a) that the person is conveyed toa publfc mental h_eaith
establishment for assessment and treatment, if necessary and the mental
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. health establishment shall deal with such persomn accordance with the
prov1510ns ofthe Act or - .

) to authonsc the adxmssmn of the person with merital 1l]ness in -
. amehtal health establishment for such period not exceeding ten daysto -
- enable the medical officer or mental health professional in charge of the
mental health establishment to carry out’ an assessment of the person
and to plan for necessary treatment, if any.

(2) On completlon of the period of assessment referred to in sub—sectlon
(1), the medical officer or mental health professional in charge of the mental
health establishment shall submit a report to the Magistrate and the person
shall be dealt with in accordance with the provisions of this Act.

103. Prisoners wlth mental 1llness. (1) An order under section 30 of
the Prisoners Act, 1900 (3 of 1900) or under section 144 of the Air Force
Act, 1950 (45 of 1950), or under section 145 of the Army Act, 1950 (46 of
1950), or under section 143 or section 144 of the Navy Act, 1957 (62.of
1957), or under section 330 or section 335 of the Code of Criminal Procedure,
1973 (2 0of 1974), dlrectmg the admission of a prisoner with mental illness
into any suitable mental health establishment, shall be sufficient: authorlty for
the admission of such person in such establishment to which such person may-
be lawfully transferred for care and treatment therein:

Prov1ded that transfer of a prisoner w1th mental illness to the péychiatric
Ward in the medical wing of the prison shall be sufficient to meet the
requirements under this section;

Provided further that where there is no provision for a psychiatric ward
_ in the medical wing, the prisoner may be transferred to a mental health
establishment with prior permission of the Board.

(2) The method, modalities and procedure by which the transfer of a
prisoner under this section is to be effected shall be suchras may be prescribed. .

(3) The medical officer of a prison or jail shall send a quarterly report
to the concerne_d Board certifying therein that there are no prisoners with
mental illness in the prison or jail...

(4) The Board may visit the prison or jail and ask thé medical officer as
to why the prisoner with mental illness, if any, has been kept in the prisonor
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jail and not transferred for treatment to a mental health establishment.

. (5) The medical officer in-charge of a mental health establishment wherein
any person referred to in sub-section (1) is detained, shall once in every six
months, make a special report regarding the mental and physical condition of
such person to the authority under whose order such person is detained.

(6) The appropriate Government shall setup mental health establishment
in the medical wing of at least one prison in each State and Union territory
and prisoners with mental illness may ordinarily be referred to and cared for
in the said mental health establishment.

(7) The mental health establishment setup under sub-section (5) shall
be registered under this Act with the Central or State Mental Health Authority,
as the case may be, and shall conform to such standards and procedures as
may be prescribed.

104. Persons in custodial institutions. (1) Ifit appears to the person -
in-charge of a State run custodial institution (including beggars homes,
orphanages, women’s protection homes and children homes) that any resident
of the institution has, or is likely to have, a mental illness, then, he shall take
. such resident of the institution to the nearest mental health establishment run
or funded by the appropriate Government for assessmeht and treatment, as
necessary. ’

(2) The medical officer in-charge of a mental health establishment shall
be responsible for assessment of the person with mental illness, and the
treatment required by such persons shall be decided in accordance with the -
provisions of this Act.

105. Question of mental illness in judicial process. If during any
judicial process before any competent court, proof of mental illness is produced
and is challenged by the other party, the court shall refer the same for further
scrutiny to the concerned Bozird_and the Board shall, after examination of the
person alleged to have a mental illness either by itself or through a committee
of experts, submit its opinion to the court.

CHAPTER X1V

RESTRICTION TO DISCHARGE FUNCTIONS BY
PROFESSIONALS NOT COVERED BY PROFESSION
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_ 106. Restriction to discharge functions by professionals not

covered by profession. No mental health professional or medical practitioner
shall discharge any duty or pérform any function not authorised by this Act or
specify or recommend any medicine or treatment not authorlsed by the field
- of his profession. .

CHAPTER XV
OFFENCES AND PENALTIES

107. Penalties for establishing or maintaining mental health
establishment in contravention of provisions of this Act. (1) Whoever
carries on a mental health establishment without registration shall be liable to
a penalty which shall not be less than five thousand rupees but which may
extend to fifty thousand rupees for first contravention or a penalty which shall
not be less than fifty thousand rupees but which may extend to two lakh rupees
for a second contravention or a penalty which shall not be less than two lakh
rupees but which may extend to five lakh rupees for every subsequent
contravention.

(2) Whoever knowingly serves in the capacity as a mental health
professional in a mental health establishment which is not registered under this
Act, shall be liable to a penalty which may extend to twenty-five thousand:

rupees. N

(3) Save as otherwise provided in this Acf, the penalty under this section
shall be adjudicated by the State Authority. _ ~

(4) Whoever fails to pay the amount of penalty, the State Authority may
forward the order to the Collector of the district in which such person owns
‘any property or resides or carries on his business or profession or where the
mental health establishment is situated, and the Collector shall recover from
such persons or mental health establishment the amount specified thereunder,
as if it were an arrear of land revenue.

(5 ) All sums realised by way of penalties under th1s Chapter shall be
credited to the Consolidated Fund of India.

108. Punishment for contravention of provisions of the Act or rules
or regulations made thereunder. Any person who contravenes any of the -
provisions of this Act, or of any rule or regulation made thereunder shall for
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first contraventwn be pumshable with lmpnsonment for aterm which may
extend to six months, or with a fine which may extend to ten thousand rupees
or with both, and for any subsequent contravention with imprisonment for a
term which may extend to two years or with fine which shall not be less than -
- fifty thousand rupees but which may extend to five lakh rupees or with both.

109. Offences by companies. (7) Where an offence under th1s Act
has been committed by a company, every person who at the time the offence
was committed was in-charge of, and was responsible to, the company for
the conduct of the business of the company, as well as the company, shall be
deemed to be guilty of the offence and shall be liable to be proceeded against
and punished accordingly:

" Provided that nothing contained in this sub-section shall render any such
person liable to any punishment provided in this Act, if he proves that the
offence was committed without his knowledge or that he has exercised all
" due diligence to prevent the commission of such offence.

-(2) Notwithstanding anything contained in sub-section (1), where an
offence under this Act has been committed by a company and it is proved that
the offence has been committed with the consent or connivance of, or is
attributable to, any neglect on the part of any director, manager, secretary or
other officer of the company, such director, manager, secretary or other officer
shall also be deemed to be guilty of the offence and shall be liable to be
proceeded against and punished accordingly.

Explanation.—For the purposes of this section,—

(@) “company” means any body corporate and includes a firm or
other association of individuals; and :

(b) “director”, in relation to a firm, means a partner in the firm. -

CHAPTERXVI .°
 MISCELLANEOUS

110. Power to call for information. (1) The Central Government may,
by a general or special order, call upon the Authority or the Board to-furnish,
penodlcally or as and when required any information concermng the activities
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carried on by the Authority or the Board, as the case may be, in such form as l
may be prescribed, to enable that Government, to carry out the purposes of
this Act.

(2) The State Government may, by a general or special order, call upon

the State Authority or the Board to furnish, periodically or.as and when

-required any informatien concerning the activities carried on by the-State

Authority or the Board in such form as may be prescribed, to enable that
Government, to carry out the purposes of this Act. '

111. Power of Central Government to issue directions. (/) Without
prejudice to the foregoing provisions of this Act, the Authority shall, in exercise
of'its powers or the performance of its functions under this Act, be bound by
such directions on questions of policy, other than those relating to technical
and administrative matters, as the Central Government may give in writing to
it from time to time:

Provided that the Authority shall, as far as practicable, be givén an
opportunity to express its views before any direction is given under this sub-
section. :

(2) The decision of the Central Government whether a question is one
of policy or not shall be final.

112. Power of Central Government to supersede Central
Authority. (1) If at any time the Central Govemment is of the opinion—

(a) that on account of circumstances beyond the control of the
Central Authority, it is unable to discharge the functions or perform the
duties imposed on it by or under the provisions of this Act; or

(b) that the Central Authority has persistently defaulted in
complying with any direction given by the Central Government under
this Act or in the discharge of the functions or performance of the duties
imposed on it by or under the provisions of this Act; or

(c) that circumstances exist which render it necessary in the public
interest so to do,

the Central Government may, by notification and for reasons to be
specified therein, supersede the Central Authority for such period, not
exceeding six months, as may be specified in the notification:
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. Provided that before issuing any such notification, the Central
Government shall give a reasonable opportunity to the Central Authority to
make representations against the proposed supersession and shall consider -
representations, if any, of the Central Authority.

(2) Upon the publication of a notification under sub-section (1),
superseding the Central Authority,— -

(a) the chairperson and other members shall, as from the date of
supersession, vacate their offices as such;

(b) all the powers, functions and duties which may, by or under
the provisions of this Act, be exercised or discharged by or on behalf of
the Central Authority shall, until the Central Authority is reconstituted
under sub-section (3), be exercised and discharged by the Central

Government or such authority as the Central Government may specify
" in this behalf;

(c) all properties owned or controlled By the Central Authority
shall, until the Central Authority is reconstituted under sub-section (3),
vest in the Central Government. .

(3) On or before the expiration of the period of supersession specified
in the notification issued under sub-section (7), the Central Government shall
reconstitute the Central Authority by a fresh appointment of its chairperson
and other members and in such case any person who had vacated his office
under clause (a) of sub-section (2) shall not be deemed to be disqualified for
re-appointment.

(4) The Central Government shall cause a notification issued under sub-
section (1) and a full report of any action taken under this section and the
circumstances leading to such action to be laid before each House of Parliament
at the earliest.

113. Power of State Government to supersede State Authority.
(1) If at any time the State Government is of the opinion—

(a) that on account of circumstances beyond the control of the
State Authority, it is unable to discharge the functions or perform the
duties imposed on it by or under the provisions of this Act; or
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‘ . (b) that the State Authority has persistently defaulted in cgmplying :
with any direction given by the State Government under this Act or in

the discharge of the functions or performance of the duties 1mposed on’
it by or under the provisions of this Act; or

(¢) that circumstances exist which rendér it necessary in the public
. interestso to do ' .

. the State Government may, by nohﬁcahon and for reasons to bc specified
therein, supersede the State Authority for such period, not exceeding six
months, as may be specified in the notification:

* Provided that before issuing any such notification, the State Government
shall give a reasonable opportunity to the State Autho}it_y to make
representations against the proposed supersession and shall consider
representations, if any, of the State Authority.

_ (2) Upon the publication of a notification under sub-section (1)
» superseding the State Authority,—

(a) the chairperson and other members shalI as from the date of
supersession, vacate their offices as such;

(b) all the powers, functions and duties which may, by or under -
the provisions of this Act, be exercised or discharged by or on behalf of
the State Authority shall, until the State Authority is reconstituted under
sub-séction (3), be exercised and discharged by the State Government
or such authority as the State Government may specify in this behalf;

(c) all properties owned or controlled by the State Authority shall,
until the State Authority is reconstituted under sub-section (3), vest in
the State Government.

(3) Onor before the expiration of the period of supersession specified '
in the notification issued under sub-section (7), the State Government shall
reconstitute the State Authority by a fresh appointment of its chairperson and
other members and in such case any person who had vacated his office under
clause (a) of sub-section (2) shall not be deemed to be dlsquahﬁed forre-
appointment. :

(4) The State Government shall cause a notification issued under sub-
section (7) and a full report of any action taken under this section and the
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circumstances leading to such action to be laid before the State Legislature at
the earliest.’ : :

- 114. Speciallbrovisi()ns for States in north-east and hill States.

(1) Notwithstanding anything contained in this Act, the provisions of
this Act shall, taking into consideration the communication, travel and
transportétion difficulties, apply to the States of Assam, Meghalaya, Tripura,
Mizoram, Manipur, Nagaland, Arunachal Pradesh and Sikkim, wﬂh following
modifications, namely:—

(a) under sub-section (3) of section 73, the chairperson of the
Central Authority may constitute one or more Boards for all the States;

(b) in sub-section (2) of section 80, reference to the period of

~ “seven days”, and in sub-section (3) of that section, reference to the

period of “twenty-one days” shall be construed as “ten days” and “thirty
days”, respectivély; ’

(c) in sub-section (9) of section 87, reference to the period of
“seventy-two hours™ shall be construed as “one hundred twenty hours”,
and in sub-sections (3) and (12) of that section, reference to a period
of “seven days” shall be construed as “ten days”;

(d) in sub-section (3) of section 88, reference to the period of
“twenty-four hours” shall be construed as “seventy-two hours”; '

fe) in clauses (a) and (b) of sub—section- (9) of section 89, reference
to the period of “three days” and “seven days” shall be construed as
“seven days” and “ten days” respectively;

(f) in sub-section (3) of section 90, reference to the period of
“seven days” and in sub-section (4) of that section, reference to the
period of “twenty-one days™ shall be construed as “ten days” and “thirty
days” respectively;

(g) in sub-section (4) of section 94, reference to the period of
“seventy-two hours” shall be construed as “one hundred twenty hours”.

(2) The provisions of clauses () to (g} of sub-section (1) shall also
apply to the States of Uttarakhand, Himachal Pradesh and Jammu and Kashmir
and the Umon territories of Lakshadweep and Andaman and Nicobar Islands.
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(3) The provisions of this section shall cease to have effect on the expiry
- of aperiod of ten years from the commencement of this Act, except as respects.
things done or omitted to be done before such cesser, and upon such cesser
section 6 of the General Clauses Act, 1897 (10 of 1 897), shall apply as if this
Act had then been repealed by a Central Act, -

115. Presumption of severe stress in case of attempt to commit
suicide. (/) Notwithstanding anything contained in section 309 of the Indian
Penal Code (45 of 1 860) any person who attempts to commit suicide shall be
presumed, unless proved otherwise, to have severe stress and shall not be
tried and punished under the said Code.

' (2) The appropriate Government shall have a duty to provide care,
treatment and rehabilitation to a person, having severe stress and who attempted
to commit suicide, to reduce the risk of recurrence of attempt to commit
suicide.

116. Bar of Junsdlctlon Nocivil court shall have Junsdlcnon to entertain
_ any suit or proceeding in respect of any matter which the Authorlty or the
Board is empowered by or under this Act to determine, and no injunction
shall be granted by any court or other authority in respect of any action taken
or to be taken in pursuance of any power conferred by or under this Act.

117. Transitory provisions. The Central Government may, if it
considers so necessary in the interest of persons with mental illness being
governed by the Merital Health Act, 1987 (14 of 1987), take appropriate
interim measures by making necessary transitory schemes.

118. Chairperson, members and staff of Authority and Board to
be public servants. The chairperson, and other members and the officers
and other employees of the Authority and Board shall be deemed to be public
servants within the meaning of section 21 of the Indian Penal Code (45 of
1860).

119. Protection of action taken in good faith. No suit, prosecution
or other legal proceeding shall lie against the appropriate Government or against
the chairperson or any other member of the Authority or the Board, as the
case may be, for anything which is in good faith done or intended to be done
in pursuance of this Act or any rule or regulation made thereunder in the
discharge of official duties.
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. 120.Act to have overrldmg effect. The provisions of this Act shall
have overriding effect notwithstanding anything inconsistent therewith contained
-in any other law for the time being in force or in any instrument having effect
by virtue of any law other than this Act.

121. Power of Central Government and State Governments to
make rules. (1) The Central Government may, by notification, make ruIes
for« canymg out the provisions of this Act. .

. (2) Subject to the provisions of sub-section (1), the State Government
may, with the previous approval of the Central Government, by notlﬁcatlon,
make rules for carrying out the provisions of this Act:

Provided that the first rules shall be made by the Central Government,
by notification,

(3) In particular, and without prejudice to the generality of the foregoing
power, rules made under sub- sectlon (1) may provide for all or any of the
following matters, namely:—

(a) quahﬁcations relating to clinical psychologist under sub-clause
(i1) of clause (f) of sub-section (1) of section 2;

(b) qualifications relating to psychiatric social worker under clause
(w) of sub-section (1) of section 2;

(c) the manner of nomination of members of the Central Authority
under sub-section (2) of section 34;

(d) the salaries and allowances payable to, and the other terms
and conditions of service of, the chairperson and other members of the
Central Authority under sub-section (3) of section 35;

(e) the procedure for registration (including the fees to be levied
for such registration) of the mental hea.lth establishments under sub-
section (2) of section 43;

() the manner of nomination of members of the State Authority
under sub-section (2) of section 46;

‘ (g) the salaries and allowances payable to, and the other terms
and conditions of service of, the chairperson and other members of the
State Authority under sub-section (3) of section47;
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(h) the procedure for registration (including the fees to be levied )
for such registration) of the mental heaIth establishments under sub-
- section (2) of section 55;

(1) the form of accounts and other relevant records and annual
statement of accounts under sub-section (1) of section 59;

0) the form in, and the time within which, an annual report shall-
be prepared under section 60;

(k) the form of accounts and other relevant records and annual
statement of accounts under sub-section (1) of section 63;

(1) the form in, and the time within which, an annual report shall
be prepared under section 64;

(m) manner of constitution of the Board by the State Authority
for a district or groups of districts in a State;

(n) other disqualifications of chairperson or members ofthe Board
under clause (g) of sub-section (2) of section 82;

(0) any other matter which is required to be, or may be, specified .
by rules or in respect for which provision is to be made by rules.

(4) In particular, and without prejudice to the generality of the foregoing
power, rules made under sub-section (2) may provide for all or any of the
following matters, namely:~—

(a} the manner of proof of mental healthcare and treatment under
sub-section (1) of section 4;

(b) provision of half-way homes, sheltered accommodation and
supported accommodation under clause (b) of sub-section (4) of section
18;

(c) hospitals and community based rehabilitation establishment -
and services under clause (d) of sub-section (4) of section 18;

(d) basic medical records of which access is to be given to a
person with mental illness under sub-section (1) of section 25;

() custodial institutions under sub-section (2) of section 27;
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7 () the form of application to- be submitted by the mental health

estabhshment with the undertaking that the mental health establishment
. fulfils the minimum standards, if any, specified by the Authority, under
the Explanation to sub-section (2) of section 65;

(g) the form of certificate of registration under sub-section (3) of
section 65; ' ' :

(h) the form of apphcatlon, the details, thc feestobe accompamed
with it under sub-section (I) of section 66;

(i) the form of certificate of prov1smnal registration containing
particulars and information under sub-section (4) of section 66;

(i) the fees for renewal of registration under sub-section (1) of
section 66;

(%) the person or persons (including representatives of the local
community) for the purpose of conducting an audit of the registered
mental health establishments under sub-section (1) and fees to be charged
by the Authority for conductmg such audit under sub-section (2) of
section 67;

~ (1) the person or persons for the purpose of conducting and
inspection or inquiry of the mental health establishments under sub-
section (1) of section 68; ' '

(m) the manner to enter and search of amental health eétablishment
operating without registration under sub-section (6) of section 68;

(r) the fees for issuing a duphcate certificate under sub-sectlon
~ (2} of section 70;

(0) the form and manner in which the Authonty shall maintain in
digital format a register of mental health establishments, the particulars
of the certificate of registration so granted in a separate register to be
maintained under section 71;

(p) constitution of the Boards under sub-section (3) of section
73; ’

(g) the honorarium and other allowances payable to, and the other
terms and conditions of service of, the chairperson and members of the
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" Board under sub-section (3) of section 75;

() method, modalities and brocedure for transfer of prisoners
under sub-section (2) of section 103;

(s) the standard and procedure to which the Central or State .
Health Authority shall confirm under sub-section (6) of section 103;

(1) the form for furnishing periodical information under section
110; and

(1) any other matter which is required to be, or may be, specified
- by rules or in respect for which provision is to be made by rules.

122. Power of Central Authority to make regulations. (7) The
Central Authority may, by notification, make regulations, consistent with the

provisions of this Act and the rules made thereunder to carry out the provisions
of this Act. :

{2) In particular, and without prejudice to the generality of the foregoing
power, such regulations may provide for all or any of the following matters,
namely:—

(@) manner of making an advance directive under section 6;

(b) additional regulations, regarding the procedure of advance
directive to protect the rights of persons with mental illness under sub-
* section (3) of section 12;

(c) the salaries and allowances payable to, and the other terms
and conditions of service (including the qualifications, experience and
manner of appointment) of, the chief executive officer and other officers
and employees of the Central Authority under sub-section (3) of section
40; :

. (d) the times and places of meetings of the Central Authority and
rules of procedure in regard to the transaction of business at its meetings

(including quorum at such meetings) under sub-section () of section
44;

(¢) the minimum standards of facilities and services under clause.
(a) of sub—sectlon (4) of section 65;
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(f) the minimum qualifications for the personnel engaged in mental
health establishment under clause (4) of sub-section (4) of section 65;

(g) provisions for maintenance of records and reporting under
clause (c) of sub-section (4) of section 65;

(h) any other conditions under clause (d) of sub-section (4) of
section 65;

(i) categories of d'ifft'ercnt mental health establishment under clause
(a) of sub-section (5) of section 65;

(i) the form of application to be made by the mental health -
establishment and the fees to be accompanied with it under sub-section
(12} of section66;

(%) manner of submitting evidence under sub-section (13) of
section 66;

(1) the manner of filing objections under sub-section (74) of section
66;

(m) the time and places and rules of procedure in regard to the
transaction of business at its meetings to be observed by the Central
Authority and the Board under section 87;

(n) "regulations under sub-section (2) of section 96 and under
sub-section (8) of section 97; -

(0) any other matter which is required to be, or may be, specified
by regulations or in respect of which provision is to be made by
regulations. 2 )

123. Power of State Authority to make regulations. () The State

Authority may, by notification, make regulations, consistent with the provision
of this Act and the rules made thereunder, to carry out the provisions of this

(2) In particular, and without prejudice to the generality of the foregoing

power, such regulations may provide for all ot any of the following matters,
namely—

(a) the minimum quality standards of mental health services under
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sub-section (9) of section 18; _
(b) the salaries and allowances payable to, and the other terms

and conditions of service (including the qualifications, experience and
manner of appointment) of the chief executive officer and other officers

“and employees of the State Authority under sub-section (3) of éqction

. 525

(¢) the manner in which the State Authority shaﬂ publish the list of
registered mental health professionals under clause {d) of sub-section
(1) of section 55; : T :

- (d) the times and places of meetings of the State Authority and

 rulesof procedure in regard to the transaction of business at its meetings’
(including quorum at such meetings) under sub-section (1) of section -

56; , . :
(e) the form of application to be made By.the mental health
establishment and the fees to be accompanied with it under sub-section
(12) of section 66;

(f) the manmer of filing objections under sub-section (/4) of section
66; : ' ’

(g) any other matter which is required to_be, or may be, specified
- by regulations or in respect of. which provision is to be made by
regulations. ) _ ’ :

124. Laying of rules and regulations. (1) Every rule made by the
- Central Government and every regulation made by the Central Authority under

.. this Act shall be laid, as soon as may be after it is made, before each House of -

Parliament while it is in session, for a total period of thirty days which may be
comprised in one session or in two or more successive sessions, and if, before
the expiry of the session immediately following the session or the successive

sessions aforesaid, both Houses agree in making any modification inthe rule -

or regulation, as the case may be, or both Houses agree that the rule or
regulation, as the case may be, should not be made, the rule or regulation, as
the case may be, shall thereafter have effect only in such modified form or be
of no-effect, as the case may be; so, however, that any such modification or-
annulment shall be without prejudice to the validity of anything previously
- done under that rule or regulation, as the case may be.

L}
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_ (2) Every rule made by the State Government and every e gulatwn made
by the State Authority under this Act shall be laid, as soon as may be after it
is made, before each House of the State Legislature where it consists of two
: Heuses, or where such Legislature consists of one House, before ?hat House.

125. Power to remove difficulties. (/) If any difficulty arises in giving
effect to.the provisions of this Act, the Central Government may, by order, '
published in the Official Gazette, make such provisions, not inconsistent with -
the provisions of this Act, as may appear to be necessary or expedient for
removing the difficulty: ~ ‘

Provided that no order shall be made under this section after the expiry
of two years from the date of commencement of this Act.

(2) Every order made under this section shall, as soon as may be after
itis made, be laid before each House of Parliament

126. Repeal and saving. (1) The Mental HeaIth Act, 1987 (14 of
1897) is hereby repealed.

(2) Notwithstanding such repeal,—

(a) anything done or any action taken or purported to-have been
done or taken (including any rule, notification, inspection, order or
declaration made or any do euirient or instrument executed or any
direction given or any proceedings taken or any penalty or fine imposed)
under thetepealed Act shall, in so far as it is flot_ inconsistent with the
provisions of this Act, be deemed to have been done or taken under the
corresponding provisions of this Act; :

_ () the Central Authority for Mental Health Services, and the State
Authority for Mental Health Services established under the repealed
Act shall, continue to function under the corresponding provisions of
this Act, unless and until the Central Authority and the State Authonty
are constituted under this Act; -

(c) any person appointed in the Central Authority for Mental Health
Services, or the State Authority for Mental Health Services or any
person appointed as the visitor under the repealed Act and holding office
as such immediately before the commencement of this Act, shall, on
such commencement continue to hold their respective offices under the
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corresponding prov1s10ns of this Act unIess they are removed or untll

. superannuated

(d) any person appointed under the provisidns of the repealed
Act and holding office as such immediately before the commencement

of this Act, shall, on such commencement continue to hold his office °
under the corresponding provisions of this Act, unless they are removed ‘

or until superannuated;

(¢) any licence granted under the provisions of the repealed Act,
shall be deemed to have been granted under the corresponding provisions
of this Act unless the same are cancelled or modified under this Act;

() any proceeding pending in any court under the repealed Act
on the commencement of this Act may be continued in that court as if
this Act had not been enacted;

(g} any appeal pre_fefrcd from the order of a Magistrate under

the repealed Act but not disposed of before the commencement of this
Actmay be disposed of by the court as if this Act had not been enacted.

(3) The mention of the particular matters in sub-section (2) shall not be -

held to prejudice or affect the general application of section 6 of the General
Clauses Act, 1897 (10 of 1897) with regard to the effect of repeal.

DR. G. NARAYANA RAJU,
Secretary to the Govt. of India.

1



NOTES OF CASES SECTION

Short Note _
. .- ™es) . .
Before Mr. Justice R.S. Jlm -
WP No 113/2012 (Jabalpur) decided on 19 July, 2016

ADARSH ADIVASI MACHHCHUA B .
. SAHKARI SAMITI MARYADIT 5 - ...Petitioner

Vs.
JOINT R.EGISTRAR COOPERATIVE SOCIETIES, Cee
JABALPUR DIVISION, JABALPUR (M. P) & ors.. . Respondents

Co-operative Soczet:es Act, M.P. 1960 (17 of 1961), Sections 9,
18-4 & 80-A — Cancellation of Registration of Society/ De-Registration —
Revision — Powers of Registrar/Joint Registrar — Delegation of Authority
.= In revision u/S 80-A of the Act of 1960, Registration of the society
was cancelled by the Joint Registrar — Held — Powers u/S 80-A which -
are conferred on the Registrar are not only confined to merely examining
the legality or regularity of any proceeding but also enables the Registrar
to modify, annul or reverse any decision, order or proceeding taken up
by any subordinate officer or the Board of Directors — Perusal of second
provise to Section 80-A and several notification of the State Government
makes it clear that powers of the Registrar can be delegated but not
below the rank of Joint Registrar and thus powers as conferred on the
- Registrar u/S 80-A of the Act can be exercised by the Joint Reglstrar -
Further held — Despite having an alternate remedy u/S 18-A for De-
Registration of a society, revisional powers u/S 80-A can be invoked
and exercised by the authority — No illegality in the impugned order
-passed by: the Joint Registrar — Petition dismissed.

. GEENT GIGTaet Ay aE, AU, 1960 (1961 BT 17), NIV 9, 18—F T 80-T°
__—mwﬁwvmﬁmﬁmmm/ﬁvm geiEror — ?ﬁfﬁﬂ/wgaa
. ¥hregw # wlaar — viffrer w1 goargloT — afafm, 1960 B ART 80—¢ B
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WY 4w Wrgr @ 15 4, 7 ok gufay affem 5 o so-t @
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2 — art atfPEfRa - Stesd @ fAgdewn @ fag arr 18-¢ & a@ia
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d9fF STER SUFE B B AR e gRT SIRT 80-T B aEd

gﬂﬂmmﬁaﬁmmﬂmmm?aﬁvummmmé.—ﬂgﬁ :

W R wRT anatfie Ay ¥ S adear 99 — AfNer @i
Case referred : )
1996 RN 393.

Maninder S. Bhatti, for the petitioner. ’
Vikram Johri, P.L. for the respondents No. 1 to 5.
Vijay Kumar Shukla, for the respondents No. 6 & 7.

Short Note
*(66)
Before Mr. Justice Rajeev Kumar Dubey
Cr.R. No. 1064/2015 (Indore) decided on 8 February, 2017

ANIL ...Applicant
Vs.
SMT. VEENA & ors. ...Non-applicants

Protection of Women from Domestic Violence Act (43 of 2005),
Section 12 & 29 — Interim Maintenance — Grounds — Income of Wife —
In a proceeding u/S 12 of the Act, on an application being filed by wife
/829 of the Act, the trial Court as well as lower appellate Court directed
husband to pay interim maintenance to wife @ Rs. 2000 per month —
Challenge to — Held — Wife herself admitted in her reply that she is
working as ANM in a hospital and is getting a salary of Rs. 11,400 per
month — Salary certificate and bank pass book of wife corroborates
the fact of income of wife — Further held — Interim maintenance should
be awarded. only where there is urgent requirement of wife to be
maintained or to prevent destitution and vagrancy of woman/wife who
has become used to a certain standard of living by virtue of her marriage
— Trial Court as well as lower appellate court committed mistake in
awarding interim maintenance — Orders passed by Courts below are
set aside — Revision allowed.

B far & afgarsl sT weaer Sfyfra (2005 BT 43), GRT 12 T
29 — FaARHT FXGIYT — IV — gf B Iy — AfAfraT @ 'R 12 @
srafa arfaret 4, acft gra At e 20 @ srfa smdww gwgw
Pt wi? W, R sarran @ wreswner Rrae e =maraw 3 gof
. 2000 Uferae B X @ FART RN B A g afr @



NOTES OF CASES SECTION

ﬁrq‘f?mﬁm'r aﬁ%ﬁ’?fﬁ sttt Ra — qﬁﬁﬁaﬁqﬁwﬁm
e fdT 5 98 te Rifvcaag ¥ voaew @ w9 § @rivd @ sk %
11,400 IRAITE Aq9 9T PR @ R — T @ ITT 9AOIS WF AT U
TP 9 Ucll 31 I F 94 &1 gie d ? — st afafeiRa - safm
ALY B9 - 99 TS fHar a7 Aifey o9 ARomgiSer 8 Ul @l
APHAS ATIESAT § T e /g -of 89 faaw @ 7 offaer & .
sfaug A @) ol B Y 2, @ e Y Pl s @ e @ faw
ga fvar ST ARy — faweT e ¢ " e arde ey
A AR FROMISOT 9FF FT A A FIRG B — fEd AmreE! grRr
aRa amae & Jursd fFar mr — gader A9y :
S.K. Pawnekar, for the applicant.
Short Note
*(67)

Before Mr. Justice Vivek Rusia
W.P. No. 6460/2015 (Indore).decided on 17 August, 2016

ASHOK PARWAT | . ...Petitioner
Vs.
SUDARSHAN ~...Respondent

Civil Procedure Code (5 of 1908}, Order 39 Rule 7 & Order 26
Rule 9 — Inspection of the suit property by appointing commission —
Issue of possession — Held — Commission can be appointed only in
case of demareation and encroachment —Purpose of Order 26 Rule 9
or Order 39 Rule 7 CPC is not to collect evidence — Issue of possession
is a matter to be decided only on the basis of evidence that too after
framing the issues and burden lies on the plaintiff to establish by way
of evidence — Such findings regarding possession cannot be recorded
by the trial Court on the basis of the report of Tehsildar — Trial Court’s
order set aside so far it relates to recording the finding about the
possession of plaintiff — Petition allowed. :

Rifaer gisar wiear (1908 &7 5), FIRe 39 97 7 T MR 26 (a5
9 — s gl g g Yo &1 8w - sl @1 e —
AR — FARM $aa A g9 sfwaer & gaver 7 fgaa fear e
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— Cases referred :

W.P. No. 5957/2015 orderpassed on 17.06.:2015, 2007 (III) MPWN

123,2004 (3) MPLJ 213,2002 () MPWN 196, (2008) 8 SCC 671, (1975)
MPLJ 810, (2011) 2’MPLJ 576.

V.P. Bhagwat, for the petltloner
Prakash Pancholi, for the respondent No 1.
Manish Verma, for the respondent No. 2.

Short Note
*(68) )
Before Mr. Justice S.C. Sharma .
W P. No. 1645/2016 (Indore) decided on 29 August, 20 16

BRUPALSINGH T ...Petitioner
Vs, ‘ o .
DY. INSPECTOR GENERAL OF POLICE _

INDORE & anr. ...Respondents

Service Law— Constitution — Article 311(2)(b) — Dismissal from
service — Petitioner dismissed from service on the ground that offence

has been registered against him under provisions of Prevention of _

Corruption Act — Held — In the instant case, neither there was any
- departmental enquiry conducted nor any charge-sheet was issued —
Only show cause notice was issued, statement of petitioner was
.recorded and authority passed an order of dismissal — Article 311(2)(b)
of the constitution provides that where the authority empowered to
dismiss or remove a person is satisfied that for some reason to be
recorded by the authority in writing that it is not reasonably practicable
to hold such enquiry, disciplinary authonty can dismiss a person, but in
the instant case, impugned order does not reveal any such reason
recorded by the authority — Order is not in consonance with Article
. 311(2)(b) of Constitution — Further held - Petitioner is still not convicted
-under the offence of corruption — Impugned order set aside —
Respondents directed to reinstate the petitioner — Petitionallowed. _
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Case referred:
- AIR 2014 SC 2922,
| - Short Note
*(69)

: Befare Mr. Justice GS. Ahluwalm
M.Cr.C. No. 7418/2010 (Gwalior) decided on 6 January, 2017

HAJINANHE KHAN & ors. - ©...Applicants
Vs. o .
. STATE OF M.P. & anr. . ...Non-applicants

. Cnmmal Procedure Code, 1973 (2- of 1974), Section 482 and
Penal Code (45 of 1860), Sections 420, 467, 468 & 471 — Quashment
“of Charges — Compromise — Held — As per the present status of the
trial, out of 20 witnesses, 16 witnesses have already been examined,
* hence trial has reached to an advanced stage - Proceedings cannot be
quashed at this advance stage on the ground of compromise — Apart
from the advanced stage of trial, as per the allegations, accused not
“ only cheated the complainant but by making an attempt to sell the lands
of other, accused has tried to cheat other persons also who.are cited
as witnesseés and without there being any compromise between the said
witnesses and accused persons, entire proceedings cannot be quashed
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merely on the ground that first informant has settled his dlsputes with
the accused persons — Petition dlsmlssed

FvE RFAT 9IeT, 1973 (1974 aa‘rz) 5TV 482 VY V% wWiear (186‘0
T 45). EINTY 420, 467, 468 T 471 — JIRTTT &7 JAGrsa »ar arm —
guziar — afifeiRa — faamor 9 adae Refh @ sgarR, 20wl
7 9. 16 ArefvroT &1 vga € wherer fear o ga71 2, 99 fErer @ esa
9T TR U™ g1 B — TU SId UHA UY GESid @ e ux sarfyar
Ffrafed 98 @1 o1 wadl — AR $ S} 9%9 @ A, AfeeEr
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R AfrEfted € 91 91 aFdl {6 germ qaar |7 9 wfd 9 afrgarro
& Wil A fyarst @1 froerr e faar @ — arfaer wfwn

Cases referred :

(2014) 6 SCC 466, AIR 2003 SC 974, AIR 2006 SC 2780, AIR
2008 SC 251, AIR 2009 SC 3191, AIR 2013 SC 1952, (2007) 14 SCC
776, (2009) 3 SCC 375, (2015) 1 SCC 513, (2012) 9 SCC 460.

Sarvesh Sharma, for the applicants.
Girdhari Singh Chouhan, P.P. for the State.

Short Note
*(70)
Before Mr. Justice Sujoy Paul
"W.P. No. 3310/2011 (S) (Jabalpur) decided on 11 March, 2016

MAHIMA CHAND GANGWAR ' ...Petitioner
Vs. : . .
STATE OF MLP. & ors. ...Respondents

Service Law — Pension and Retiral Dues — Conviction u/S 324/
34 IPC and Civil Services (Pension) Rules, M.P. 1976, Rule 8§ —
Petitioner, a government high school teacher, suspended from service
‘du'e to conviction u/S 324/34 IPC — After retirement, he was deprived
from the fruits of pension and other retiral dues — Held — Offence
punishable u/S 324 IPC does not involve moral turpitude — Trial Court’s
judgment reveals that a private dispute resulted into a criminal case
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which has no impact on the society or public at large — Petitioner was
not punished for any heinous offence — Stoppage of full pension amounts
to inflicting punishment of financial death sentence — Respondents
directed to pay pension and other retiral dues from the date of his
retirement within three months, failing which delayed payment will carry
12% interest — Respondeénts may deduét the subsistence allowance
and pr’ovisional pension already paid to petitioner — Petition allowed. -
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Cases referred:
2015(3) LT 137, 1989 Supp (2) SCC 565, (2008) 3 SCC 273

Arvind Shrzvastava for the petitioner.
 D.K. Bohre, G.A. for the respondents/State.

Short Note
*71) .
Before Mr. Justice Sujoy Paul
W.P. No 7285/2015 (Jabalpur) decided on 28 March, 2016

ROMA SONKAR ‘ : ...Petitioner
VS - . Al .
STATE OF M:P. 6:5 anr. i _--.Respondents

Constitution — Article 226 — Examination — Markings —
Maintainability of Petition — Written examination was conducted by
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- "the Public Service Commission- (PSC) for certain vacanclesl post It
was submitted by petitioner and was duly admitted by respondent that

answer to one particular question was not evaluated and marks have .

not been granted — It was also submitted that a candidate who obtained
1199 marks has been selected and petitioner, because of such default, -
secured 1197 marks and was kept in the supplementary list— On the .
next date of hearing, subject expert was called for evaluation of that
particular answer whereby Petitioner was granted 7 marks out of 15—
Respondent directed to include 7 marks in the result of the petitioner
and she be given appropriate placement in the merit list and shall be -
considered accordingly for the appropriate post— Further held — Under
Article 14 and 16 of the Constitution, right of consideration is a
fundamental right of a candidate which includes a right of fair
consideration, which in the present case was infringed because of
. improper valuation by the respondent — Valuation must be done
- meticulously — Court should not generally direct revaluation in a routine
manner but in cases where negligence manifest on the face of the record,
directions can be issued — Petition allowed.

... aRErT — a;gsa‘a'zzs—vﬁm FHT — . gIRrET BT TEofRaT —
‘ mmﬁmmmwvﬁ)mmﬁm/uﬁﬁgﬁrﬁaﬂuﬁm
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1965 (3) SCR 536, 1989 (2) SCC 691, 2005 (2) MPLI 221, 2000.
(1) MPHT 486, 2010 (6)'SCC 759, 1993 Supp (1) SCC 632, (1997) 6
SCC 721, (1991) 2 SCC'179, 1993 Supp (1) SCC 594, (1994) 1 SCC
175, (2002) 7 SCC 258, (2005) 2 SCC 65, (1984) 4 SCC 27. -

Arvmd Shrivastava, for the petitioner.
' Prashant Singh, P.L. for the respondents.

~ Short Note : R
*(72)
Befare Mr. .Iustlce GS. Ahluwaha
M Cr.C. No. 4447/2014 (Gwahor) decided on 6 January, 2017

SANJAY - © S Apphcant
Vs. : o R
STATE OF M.P. : S .Nonlélpplicant

-Criminal Procedure Code, 1973 (2 of 1974), Section 360 and
Public Gambling Act (3 of 1867), Section 13 — Conviction — Applicant
seeking benefit w/S 360 of CrPC and praying If_o bereleased on probation
—~Held - While extending benefit of Section 360.Cr.P.C., nature of the
offence is to be seen and that whether the offence commltted is against
the society at large — Gambling has become a menace to the : peaceful.
soc1ety which adversely affects the financial position of the family of
the persons involved in it - If a person looses money in gambling then
it can be safely said that the money which could have been utilized for
upbringing the children of the famlly or for looking after elder persons
of the family has been misused —It affects the society at large ~ Benefit
of Sectlon 360 CrPC cannot be granted Petition dlsmlssed '

. e giFar i'n%ar 1973 (1974 ®T 2) €T 360 U9 ma‘aﬁai g
AT (1867 FT 3), %7 13 — TTAIME — 3MaA%E &1 7vs ufpar w@iar
B 9T 360 F A @A wied gY Ao uRAeT w HEa R W g
wrefqT B Wy — affeiRa - gvs gfear wfear @ e ss0 -
dd Wy, s B gRfy &) A iy aur 9w N - T @t s
FIRT g 2 98 =WUe $T § oS e - ga gy e @
e o @aw 77 9@ @ ot fF wwd winiie wfmal @ uReare =t
@ Rerfy W Ry ware sremr @ ~ afy o =iy g § Wt Tar
%mwg@amﬁwmmé%mﬂmmquﬁm:
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Case referred :
AIR 2008 SC (Supp ) 261.

Pradeep Katare, for the appl1cant
Prakhar Dhengula, P. L for the non-apphcant/ State
' Shart Note
X73)
: Before Mr. Justice R.S. Jha
W.P. No. 6783/2016 (Jabalpur) decided on 20 June, 2016

' SHEKHAR CHOUDHARY S o Petluoner

Vs. '
UNION OF INDIA . ' Respondent

Cantonments Act (41 of 2006), Sectmns 20(2), 20(3) & 45 -
Withdrawal of Resignation — Procedure — Petitioner, Vice-President
of the Board submitted his resignation on 04.03.2016 which was later
withdrawn on 06.04.2016 but even after such withdrawal, in a special

méeting held on 07.04.2016, resignation was accepted taking resort to

- Section 20(3) of the Act of 2006 by conducting voting u/S 45 of the Act

~ Held — There is no provision in the Act of 2006 which provndes a
‘separate procédure for w1thdrawmg the resignation and therefore

- general principles of withdrawing a notice of resignation are applicable,

‘by simply giving an intimation in writing to that effect—In the instant
case, there is no requisition as envisaged u/S20(3) of the Act of 2006
moved by the members for removal of vice-president - It is clear that

before the resngnatmn of the petitioner was accepted by the board, the
same was withdrawn by him and this fact was taken note of in the

resolution of the special meeting of the Board ifself - Thus, at the time -

of passing of the resolution, notice of resignation stood withdrawn and
did not remain in existence — Impugned resolution, acceptmg the
resngnatmn of petitioner is quashed ~ Petition allowed.

man%ﬁw (zaas BT41), mwvza(z) za(a} 7 45 ~ SITTIH 9T _'
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K C Ghzldzyal with Suyash T hakur for the petitioner.

Indira Nair with Rajas Pohankar, for the respondents No 3& 4
Jafar Khan, for the respondent No. 5. ‘

Aseem Dixit and Shweta Yadav, for the respondents No. 6 & 8.
Shivendra Pandey, for the respondent No. 7.

Short Note
“(74)
: Before Mr. Justice Vivek Rusia
- W.P. No. 4019/2016 (Indore) decided on 1 Angust, 2016

SURENDRA KUMAR : ...Petitioner
Vs.. C . :
STATE OF M.P. & anr. ...Respondents

Constitution — Article 226 — Maintainability of Petition —
Impleadnient of Parties — In respect of a dispute regarding sale of
Iand, Petitioner (purchaser) seeking direction to Respondent/State for
registering FIR against the sellers u/S 420, 467, 468, 471 and 120-B
IPC and u/S 22-A of Registration Act — Held — Petitioner wanted a
direction from this Court against the sellers without impleading them
as parties — Petition is liable to be dismissed on this ground alone —
Further held - Petltloner is having remedy to approach the Magistrate
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u/S 156 CrPC orto resort the remedy available under c1v11 law — ert
Petition not maintainable — Petition dismissed.

RYTT — BT 226 — FABT B WHURIGr — GHHN 9T T
— +fr @ fapa O WAl e faare © Wau A, I (Fan) . 3 an
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- Cases referred :

(2016) 6 SCC 277, (2014) 2 SCC 1, (2015) 6 SCC 287, (2006):1
SCC 627, (2016) 6 SCC 273.

Rishi Tiwari, for the petltloner:
_ Rohit Mangal, for the respondent/State.



ILR[2017]MP 3 o Satya Pal Anand Vs State of M. P (SC) 1015 .

LL. R [2017] M P., 1015
. SUPREME COURT OF INDIA. o
Before Mr Justice Ranjan Gogoi, Mr. Justice Prafulla C. Pam‘ &
. Mr. Justice A.M. Khanwilkar
. CA No 6673/2014 decided on 26 October 2016 -

SATYAPALANAND ST ' Appellant .
Vs. - . )
STATE OFMP. &ors.” . - Respondents .

LS

S A: Cooperative Soaet:esAct, M.B 1960 (17 of I 961), Section

64 and Registration Act (16 of 1908), Section 69 - Jurisdiction -

* Alternate Remedy - Plot allotted to appellant's mother by a Cooperative
Society through registered deed in 1962 - Allottee expired in 1988 - In
2001, Society, unilaterally cancelled the allotment vide an

- extinguishment déed oh the ground of violation of bye-laws of society
in not raising any construction over the plot-In 2004 Society allotted

‘the same plot to a third party vide an registered deed - Later, though

" vide a compromise, appellant was paid Rs. 6.5 Lacs, he filed an
application u/S 64 of the Act of 1960 challenging society's action -

_ Dispute, pending adjudication, in 2006, same p]otwas again transferred
vide registered deed to optl_lel:‘perso'ris (respondent no. 6 &7 herein) -
In 2008, appellant also filed application before Sub-Registrar for .
cancellation of all 3 déeds of 2001, 2004 and 2006 which was dismissed

“= Appellant's appllcatlon u/S 69 of the Act of 1908 before Inspector
General (Registration) was also dismissed on ground of limited
jurisdiction - Appellant's petition before High Court was also dismissed
- Challenge to - Held -~ Party may have several remedies for same -
cause of action, he must elect his remedy and cannot be permitted to .
indulge in multiplicity of actions - Looking to conduct of appellant that
he is pursuing multiple proceedings for same relief despite having an
alternative arid efficacious statutory remedy to which he has already
resorted to, High Court rightly dismissed the petltlon Appeal
dlsmlssed : (Para 14)

& waaﬂ#wim?ﬁ'arfbﬁwv #Jr. 1960 (1961 FT 17), €T 64
v9 Yioreteerr ST (1908 ®T 16), SI%T 69 — FfrwIRar — dafoaw
- gYFIY — WEHN Aragd 5T 1962 ¥ XrENay Rew & sy andraneff
aﬂﬂmaﬁtg@smﬁamw ?rsfwsaﬁmaﬁ?naﬂqqgﬁ—-



1016 Satya Pal Anand Vs, State of M.P. (SC) - . ILR[2017]MP
2001 #, ﬂ"ﬁﬂs‘c"r# T[\@rsq'\'aﬁs‘ ﬁ'ﬂfﬂT@%’T%"fﬁ?&Eﬁﬁm

B Su-Riftel @ SedET @ s WY PafeT e gRT veusi BT @

maﬂﬁaﬁm—zomﬁ ﬁﬂﬁﬁﬂ@?ﬁﬂ@@ﬁmﬁﬁﬁ!ﬂ:_
TR G uEaR @t ardfed fear — a1 F, waft wusta g sfareff
aﬁﬁssmm%ﬁ@amﬁmaﬁﬁmﬁaﬁﬂméﬁ
gY 1960 @ ARAFIW BT aRT.64 B Ffa T e uwgd fvam = faare;
amafoia 8y «ifda wd, 2006 ¥ T @ T . Wt e
mmwﬁﬁmaﬁ(myaﬁ:ﬁsar)mﬁaﬁm—zoosﬁ,,
sfiereff 4 2001, 2004 T 2006 B WA @ PREl B | BT
‘m—mﬁa}w&iaﬁﬁxﬁuqam o =R fear Tar -
anhmaﬁiﬁwoaa%aﬁrﬁwaﬁamssa%mﬁamﬁﬁw(mﬁﬂw)
'@ W URd AT o N i aftrefRar @ e W aRs fer
T AT — =g ATyrerd @ wAd afianeff #1 mfver € afs o 1 of
= Bt g — affEiRe — Teer @ a e T gT @ R
SR & UEd €, TH U SUAR YT A T 99 et sargar
¥ frw &R B oAl = Do wodt — adrarfl-@ amre B dwd
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B.. Cooperattve Societies Act M. P 1960 (17 of 1 961) -
- Extinguishiment Deed - Held - If a member of Society fail to comply
with stipulations of allotment, it would be open to Society to cancel -
such allotment including membership of that membéer and in such event
it is necessary for the Society to execute an Extmgmshment deed in
respect of the such allotment deed - Mere cancellation of membership

a o Wwfmse?aﬁﬁwv ZH. 1960 (1961 BT 17) — ﬁ/afw_
fade — afufeifa - afy W o Y 9Tw, aHeT @ wal @1
I B3 § Fwa ghar 2, Mg 9w wew 7 wewwEr @ W Wy
. U JTdeT (e o @ faw wam @l alv sw Rl ¥, wiesda e
mwmﬁﬁﬁaﬁvaaﬁwﬁaﬁﬁﬁﬁaﬁmmm
am‘masé AT WA BT GG Al 7df 2|

C. Registration Act (16 of 1908), Section 35 - Powers &
Functions of Registrar - Held - Role of Sub-Registrar stands
dlscharged once document is reglstered = No express provision in the
Act of 1908 which empowers Reglstrar to recall such registration -
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Power to cancel reglstratlon isa substantlve matter Further held -
Powers of Inspector General. (Reglstratlon) is limited to -do

- supermtendence of registration offices and make rules in that behalf _ -

even he don't have powers to cancel reglstratlon of any document which

. is already. reg:stered - Function of the Registering Officer is purely -
. . administragive and not quasi judlcml thus he cannot decide whether-

" document - presented for registration is executed by persnn having title -

" as mentloned in mstrument. : ' : ('Para 21) :

Yo i’ﬂ‘\'ﬁ.’?ﬁ"l’\'ﬂﬁﬁw (1908 7T 16) IeT 35 — vf?ﬂ;'i? 7

'.wﬁaww:mf FMPEIRT — @ TR TR REdad 8§ i |

wa—xReg R 6t ffer frdfya 8 ol @ — 1908 @ sl § @i vee
maﬁmmwﬁmmma#a%mmm
g - ﬁﬁmﬁamﬁmvﬁawmﬁrmé—m
sfafaenRa — wﬁﬁwhﬁi@w)aﬁwﬁﬂmmwmﬁam .
mﬂ&wmwwvawﬁmmwmﬁaé ¥er 9% 5 I9-
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-nﬁwﬁﬁmﬁwﬁa%w%l :

D. Regtstratwn Act (16 of 1 908), Section 32 & 34 - Presence
of Parties - Held - Section 32 does not require presence of both parties

.to the documént when it is presented for registration and in this view

of the matter, presentation of Extinguishment Deed by authorized '

person of Society for registration cannot be faulted u/S 34 of the Act of

1908 Requlrement of presence of both the partles is not mandatory.
(Para 24 & 27)

" ?ﬁl?ﬁ‘)&:'?ﬂraﬂaﬁavﬁgaa a:‘rm) gIT 32 7 34 — “WEABT

'a?euﬁsrlar affEiRT — arr 32, RrEhown ¥/ vy R 9R e

mﬁmﬁﬁwﬂaﬁmﬁuﬁmﬁaﬂmﬁmﬁ:ﬁvmﬁim

. WW,1QOB$WW$WS4$W,WHW )

® witga =fi g fPafe Rda @ wgRewr ¥ gR @ Porh s

- ww — A vEerd A waReRy B e, sres Tl 2

" E.  Practice - ertJurisdféﬁoﬁ - Held - Remedy of writ
cannot be used for declaration of private rights of the parties or
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enforéement of their contractual rights and obligatioﬁ__s. ' .(Para 16) - -
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‘Cases referred:

-(2010) 15 SCC 207, AIR 2007 Andhra Pradesh 57[FB], AIR 2010
Madras 18, AIR 2000 Kar. 46, AIR 1961 SC 787, AIR 1990 Madras 251,
AIR 1964 SC 72, (1979) 2 SCC 297, (2005) 6 SCC 211, (1986) 2 SCC
679, (1989) 2 SCC 691, AIR 1955 SC 233, (2001) 5 SCC 289, AIR 1965
SC 1812, (1991) 3 SCC 67, AIR 1986 SC 1571, (2011) 8 SCC 161, (2011)
68CC 47, (2006) 7 SCC 416, AIR 1994 SC 853. |

JUDGMENT

The Judgment - of the Court was delivered by :
A.M. KHANWILKAR, J. :- This appeal has been placed before a three J udges’
Bench in terms of order dated August 25, 2015, consequent to the difference .
of opinion between the two leamed J udges of the Division Bench.

2. Justice Dipak Misra took the view that, in the fact situation of the-
present case the Writ Petition filed by the appellant challenging the order passed
by the Sub-Registrar (Registration) and the Inspector General (Registration)

was rightly dismissed by the High Court. However, His Lordship opined that

a question would still arise for consideration, namely, whether in absence of

any specific Rule in the State of Madhya Pradesh, the general principle laid
down in the case of Thota Ganga Laxmi & Anr. vs. Government of Andhra

Pradesh & Ors.? would be applicable? . . ’

3. Justice V.Gopala Gowda on the other hand allowed the appeal on the
finding that the Sub-Registrar (Registrati on) had no authority to register the
Extingnishment Deed presented by the respondent-Society dated 9th August
2001 and his action of registration of that document was void ab initio. For
the same reason, the subsequent deeds in respect of the property in guestion
registered by the Sub-Registrar dated 21+ April, 2004 and 11% July 2006
‘were also without authority and void ab initio. His Lordship held that, the-
High Court should have declared the above position and set aside registration
of the subject documents and also the orders passed by the Sub-Registrar

L (2010)15SCC207-
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- (Reglstratlon) and Inspector General (Reglstratlon) His Lordshlp allowed
~ the appeal filed by thie appellant with compensation amount to be pald by the
respondents quantified at Rs.10 Lakh.

4. ..: Briefly stated, Plot No.7-B at. Punj abi Bagh Ralsen Road Bhopal
was allotted to the appellant’s mother Smt. Veeravali Anand by Punjabi Housing
Cooperative Society Ltd. (hereinafter referred to as the “Society™), vide a
registered deed dated 22™ March 1962. Smt. Veeravali Anand expired on
12" June 1988. After her death, the Society through its Office Bearer executed
- a Deed of Extinguishment on 9" August 2001, unilaterally, cancelling the said
allotment of plot to-Smt, Veeravali Anand because of violation of the Bye-
laws of the Society in not raising any construction on the plot so allotted
within time. On the basis of the said Extinguishment Deed, the Society executed
“and got registered a deed dated 21 April, 2004 in favour of Mrs. Manjit
Kaur (Respondent No.5) inréspect of the same plot. The appellant objected
to the said transaction. However, a compromise deed was executed between
the Society and Mrs. Manjit Kaur (Respondent No.5) on the one hand and
-the appellant on the other hand -whereunder the appellant received
* consideration of Rs.6.50 Lakh (Rupees Six Lakh Fifty Thousand) - Rs.4.50
“Lakh (Rupees Four Lakh Fifty Thousand) by a2 demand draft and Rs.2/- Lakh
by a post-dated cheque). Notwithstanding the compromise deed, the appellant
filed a dispute under Section 64 of the Madhya Pradesh Cooperative Societies
Act, 1960 (hereinafter referred to as the “Act of 1960”), before the Deputy
Registrar, Cooperative ‘Societies bearing Dispute No. 81 of 2005. The
appellant challenged the Society’s action of unilaterally registering the
Extinguishment Deed dated 9 August 2001 and allottmg the subject plot to
Mrs Manjit Kaur vide deed dated 21 April, 2004; and prayed for a declaration
that he continues to be the owner of the subject plot allotted by:the Society to
" his mother, having inherited the same. In the said dispute, the appellant filed
" interim appllcatlons praying for restraint order and for appomtment ofa
Receiver. It is not necessary to dilate on those facts to-consider the issues on
‘hand Suﬁ'lce itto note that the said dispute is still pending adjudication. __

5. .- Duringthe pendency of the said dispute, the Society permitted transfer .
of the 'subject plot in.favour.of Mrs. Meenakshi and Mr. S.C. Sharma
(Respondent Nos. 6 & 7) vide registered Deed dated 11" July 2006. Since
the appellant was perseverating the dispute and resorting to multiple
proceedings in relation to the subject plot, the respondents issued a notice on
12% July 2007 asking the appellant to refund the consideration amount

I
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: _aééépted by him in furtherance of the conllp'ror'ni'sév deed dated 6th J uiy 2004,
.The appellant did not pay any heed to that demand and instead cortimied with

the multiple proceedings resorted to by him before the Authority under the
Act of 1960, inciuding criminal proceedings. The appellant also moved an

application before the Sub-Registrar (Registration) calling upon himtocancel
' the registration of Extinguishment Deed dated 9th August 2001 and the
- subsequent two deeds dated 21 April 2004 and 11 July 2006 respectively.
" This application was filed on 4th February 2008 by the appellant. The Sub-

Registrar (Registration) by a speaking o;dér rejected the said application on
28" June 2008 mainly on two counts. F irstly, a dispute was pending between -
the parties with regard to the same subject matter. Secondly, he had no
jurisdiction to cancel the registration of a registered document in question.

. For, hisjurisdiction was limited to registration of the document when presented .
. by the executant before him for that purpose. The appellant then approached -

. the Inspector General (Registration) by way of an application under Section

69 of the Registration Act, 1908 (hereinafter referred to as the “Act of 1908™).
The Inspector General (Registration) vide order dated 19t September 2008

rejected the said application on the ground that powers conferred on him

were limited to the general superintendence of the Regish'ation Offices and
making Rules. - ' '

6. The appellant thereafter approached the High Court of Madhya
Pradesh, Judicature at Jabalpur, by way of Writ Petition No.13505/2008 under
Article 226 of the Constitution of India to challénge the.order passed by the
Inspector General (Registration) dated 15® September 2008 as also the order
passed by the Sub-Registrar (Registration) dated 28 June 2008. The appellant
further prayed for a declaration that the Extinguishment Deed dated 9th Angust -

7 2001 as'well as the subsequent two deeds dated 21st April; 2004 and 11%
. July 2006 are void ab initio with a further direction to the Inspector General

(Registration) and the Sub-Registrar (Registration) to record the cancellation
of those documents. This Writ Petition was dismissed by the Division Bench
of the High Court primarily on the ground that the appellant had already -

resorted to a remedy (a dispute) before the appropriate Forum under the Act

of 1960, which was pending; and the declaration, as sought, can be considered
in those proceedings after recording of the evidence and production of other
material to be relied on by the parties therein. Accordingly, the High Court -
held that since an alternative remedy before a competent Forum was available
and was pending between the parties, it was not feasible to invoke the writ
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e ]unsdlctlomunderArhcle 226 ef the COllStltllthn of Indla. Indeed the ngh
~ Court adverted to the reported cases rehed on by the parues to buttress their
" stand. The ngh Court took note of the dec1snon of the Full Bench of the.

Andhra Pradesh High Court in the case of Yanala Malleshwarivs. Ananthula

" -Sayamma? and the declsmn of Madras ngh Court in E.R Kalaivan vs. - -
" Inspector ( General of Regzstrat:on Chennai & Anr.? The High Courtheld .

that the arguments of the appellant deserve to be: negatlved in light of the -
majonty view of the Full Bench of Andhra Pradesh H1gh Court and that the

dicturh in the case before.the Madras High Court was: dlstmgmshable The

High Coturt alsc referred to the decision of the Karnataka High Court in -
M.Ramakrishna Reddy vs. Sub-Reglstrar; Bangalore‘ In para 15 and 16 B
the ngh Court observed, thus :

" ¥15.- - In'view of aforesaid discussion-we dre of the view
. that after. registration of the extmguzshed deed or other
. documents by the Sub-Registrar, if any applicationis moved
.by any of the affected party of such-document stating that -
© the same was not.registered by practicing the fraud with
. his right then Sub-Registrar in the-lack of any specific
.provision in this regard could neither entertain nor
adjudtcatesuch appltcatton under the provisions of, Secuon '
© 17,18 or69 or some -other provisions of the Act. ‘Section
69-of the Act only confers the superintending power of
. - registration offices and to make rulés to the Inspector -
General respondent No.2. It does not give any rights o
i cancel the earlier registered documents or modifying any
"entries in the index orin other record at the instance of -
any: of party: So, Section 17(1)(b) read with 69 of the Act .
" is also not helpmg to the petitioner-in this writ petition,
‘Consequently, it'is held that Sub-Registrar as well as
... Inspector General have not-committed any fault in
. dismi.s‘sing the application of the petitioner with diréction
to approach the comperem‘ forum Jor aayudtcanon of hts _
dzspure _ o

1 6 - Apart the above the alleged dz.spute and allegarzons

4 AIRZOOO Kar.46..

2 °" 'AIR 2007 Andhra Pradesh'57 [FB] 3 AIR2010Madras 18 KR

i
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‘ of the alleged fraud could not bé adjudtcated by th:s Court
under the writ jurisdiction. The same could be adjudzcated
. by the Civil Court under the common law after recording

the evidence of the parties and on apprecmtzon of the same
©ina duly constztuted suit.’ SR

~ The High Court then adverted to the dec151on in the case of Governmenr of g
U.P. vs. Raja Mohammad Amir Ahmad Khan’. Tt held that since the
Registering Officer registered the document presented to him for registration,
his function isexhausted. He would then become fiunctus officio and no power
to impound the document under Section 33 of the Act. This decision of the
High Court is the subject matter of challenge in the present appeal.

7. When this appeal came up for hearing before the Division Bench of
the two learned Judges, as aforesaid, His LOI‘dShlp Justice Dipak Misra found -
that the High Court did not commit any error in dismissing the Writ Petition
- filed by the appellant. His Lordship, however, adverted to'all the relevant
pravisions of the Act of 1908 and also analysed the decision of the Full Bench
of the Andhra Pradesh High Court in Malleshwari s case (supra) and also of
the Madras High Court in Kalaivan (supra) and of the Karnataka High Court
in M, R. Reddy (supra). Finally, His Lordship considered the decision of this
Court in Thota Ganga Laxmi (supra) and noted two aspects. That, in that
case, the Court had opined that a unilateral cancellation deed cannot be
registered with reference to Rule 2(k)(i) of the Rules framed by the State of
Andhra Pradeshunder Section 69 of the Act of 1908, His Lordship was of
the view that the dictum of the Court in Thota Ganga Laxmi (supra) must be
considered in the context of a specific Rule framed by the State of Andhra
Pradesh, which had come into force after the pronouncement by the Full Bench
in the case of Malleshwarz (supra). His Lordship then observed that the
principle stated in the case of Thota Ganga Laxmi (supra) cannot be made
applicable to the case on hand in absence of a specific Rule in that regard in
the State of Madhya Pradesh. Further, on a careful reading of the provisions
of the Act of 1908, there is no prohibition to register a document of cancellation
of a deed of extinguishment; and that the procedure under Section 35 of that
Act cannot be construed to confer a quasi judicial power on the Registering
Authority, His Lordship also referred to the decision of the Madras High Court
in Park View Enterprises vs. State of . Tamil Nadu® wherein 1t has been '

5. AIR191SC787 . 6. AIR1990Madras25] -
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' observed that the function of the Sub-Reglstrar for the purposes of reglstrahon '_
is purely admiristrative and not quasi-judicial: He cannot decide whether a.
- document which is executed by.a person hias had title as is recited in the.given
instrument. His LOI‘dShIp found it difficult to agree with the general prmc1ple
stated in the case of Thota Ganga Laxmi (supra) that the Reglstermg ‘Authority -
- cannot register a unilateral deed of cancellation or extmgmshment in absence
of any specific Rule in that behalf. Therefore, His Lordship opined thatthe
general observation in that case requlred reconsideration by a larger Bench.
Having said this, His Lordship also noted that the validity of the‘action taken
by the Society in execution of the extinguishment deed déted Sth August 2001,
¢ancelling the deed in favour of the appellant’s mother dated 227 March.
1962 was the subject matter of a dispute filed by the appellant wherein all
relevant issues could be answered appropriately. For, that Authority is
: competent to consider the validity of action of the Society to unilaterally cancel
the allotment of the plot made in favour of the appellant’s mother. His Lordship
also adverted to the other proceedings between the parties including the order
passed by this Court in SLP (Civil) No.-13255/2012 dated July.12; 2013,
taking note of the Inspection Reports submitted by the Sub-Registrar dated
13" March 2007 mentioning that two duplex were constructed and two thore
were near complenon standing on the sub_;cct plot on the date of i inspection.
His Lordship also adverted to the factum of compromise deed entered by the
~appellant with the respondents and having received consideration in that behalf
from the subsequent purchaser and yet the appellant was pursuing remedy
before the Sub-Registrar for cancellation of the Extinguishment Deed.

8. His Lordship Justice V.Gopala Gowda, however, fotmulated a'question
“in para 12 of the _]udgment as to whether the appeIIant was entitled to seek

¢ relief of cancellation of the registered documents dated Sth August 2001,

21st April 2004 and 1 1th July 2006, reglstered in respect of the immovable
property in question. His LOI'dShlp, inter-alia, following the exposition in Thota
Ganga Laxmi (supra) found that the Registrar could not have permltted
‘registration of Ext1ngu1shment Deed dated 9th August 2001, un11atera11y
cancellmg the allotment of the subject plot made to the appellant’s mother.
His Lordship held that the Extmgulshment Deed was a nullity, in law. His
Lordship then considered the dictum in Kalaivan s case of the Madras High
Court and opmed that it aptly applied to the facts of the present case and held
that as the Extinguishment Deed was unilaterally reglstered it oughtto be
rescinded. His Lordship proceeded to examine the issue in the light of Section
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62 of the Indian Contract Act 1872. 1t provides that 1f the partiestoa contract - N

: agree to substitute a new contract’ for it, or to resclnd or alter, the ongmal

“ . contract need not be performed. Thus, for. any riovation, tescission and .

alteratlon of the contract, it can be made only bilaterally and with amicable
* consent of both the parties. His Lordship then adverted to the scope of Clause"
- 43(1) of the Bye-laws of the Society as amended in the year.1991 and epined
* that the'said Clause can have no retrospective effect for cancellation of the
allotment of the plot in the name of appellant’s mother vide Extinguishment
" Deed dated 9th August 2001 The latteris onlya subterfuge. Reference is
then made to Section 31 of the Specific Relief Act, 1963 to hold that unilateral
cancellation of the deed would be in violation of the said provision read with
Atticle 59 of the Limitation Act, 1963, which requires cancellation of any
* instrument within 3 years. In the present case, the deed in favour of the
appellant’s mother. was executed on 22nd March 1962 and registered on _
. 30th March 1962 concerning the subject plot; and for which reason )
extinguishment of the said deed after lapse of 39 years was impermissible in
. law. On this finding, it has been held that thé Sub-Registrar had no authority
under the Act of 1908 nor by virtue of Section 31 of the Specific Relief Act, .
1963 read with Article 59 of the Limitation Act, 1963 to unilaterally cancel
" the said deed; and consequently, registration of the Extinguishment Deed by
. the Sub-Registrar amounts to playing fraud-on the power vested in the Authority-
under law. Exercise of power of registering a document by the Sub-Registrar,
in the present case, was ultra vires the relevant provisions and the Constitution
of India. Reference is then made to the deéision of the Constitution Bench of
" this Courtin Pratap Singh vs. Stare of Punjab’ to hold that the respondent- -
Society had no authority to re-allot the subject plot to respondent No.5 by
‘cancelling the registered deed which has become absolute and been acted
upon by the parties. As a consequence of this conclusmn His Lordshlp held -
- that the deed executed in favour of respondent No.5 or for that matter
respondent Nos.6 and 7 was also void ab initio; and also because respondent
No.5 could not be allotted the subject plot as her husband was already allotted
another plat by the same Society. His Lordship then went ori to observe that
the appellant has got a valid Constitutional right over the said plot of land as
guaranteed under Article 300A of the Constitution of India and could not be
depnved of that property without authority of law. His Lordship was of the
_view that merely because the Extlngulshment Deed could be challenged by

A :AA]R1_9648072.
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. approachmg the le Court carinot denude the appellant of the rehef as sought

" in the Writ Petition, qua the Extin gulshment Deed dated 9th August 2001

: whlch was void ab initio; and for the same reason order could be passed

- against respondent No. 5 {0 7 - as the deeds in thetr favour rested on the

. Extlngmshrnent Deed. For that, His Lordshtp adverted to the dictum inthe
.case of Arunachalam vs, P.S.R. Sadhanantham & Anr* and Ganga Kumar .-
Shrwastav vs. State of Bzhar” Further, havmg notlced that the septuagenarian
appellant had been litigating for last 14 years because ofthe untenable action
of the Society and also of the Sub-Reglstrar affecting his valuable Constitutional
" right underArtlcle 300A of the Constitution of India, H.lS Lordshtp ‘was of the
opinion that the rehef claimmied by himinthe Wit Petttton deserved to be granted.
- As regards the observation made by this Court dlsmlssmg the Spec1a1 Leave
Petition No.13255/2012 vide order dated I 7th July 2013, His Lordship held
that the same will be of no avail much Iess to denude the appellant of the
: rehefs due to him. His Lordshlp then held that the compromise ¢ executed by
the appellant on 6th July 2004 also cannot denude the appellant of the rehef .
because it is an admitted position that the respondent No.5 throughAdvocate
had sent'a legal notice dated 12th.July 3007 t6 rescind the said agreement
and called upon the appellant to refund the amoimt of Rs.6.50 Lakh received '
by him with i interest. His Lordslnp also adverted to the decisions of this Court
in CAG vs.K.S. Jagannathan‘“ Andi Mukra Sadguru Shree Muktajee =
Vandas Swami Suvarna Jayanti Mahotsav Smarak Trust vs. VR. Rudani™
and Hari Vishnu Kamath vs. Ahmad Ishaque12 to hold that the ngh Court
failed to exercise its discretionary power which has resulted in grave
miscarriage of justice and entathng indenial of the valuable right guaranteed
under Article 300A of the Constitution of Ind1a to the appellant. Accordmgly,
His Lordship held that the impugned ]udgment of the Division Bench of the
High Court as well a5 the impugned instrumentsi.e. Extmgulshment Deed
dated Sth August 2001 and the subsequent deeds dated 21%April, 2004 and
11th July 2006 respeetlvely, are quashed and set aside. Further ditection’is
.glven to respondent Nos. 6 and 7to vacate the sub_]ect property and hand
over possession thereof to the appellant forthw1th His Lordship was of the
view that the appellant was entitled to further relief of compensation amount
of Rs.10, 00 000/— (Rupees Ten Lakhs) to be pald to the appellant for hrs

(1979)2sccz91 K ) (2005)6800211 L T
. (1986)38CC61 . COIL (1989)2SCCG91 :
‘12. AIR 1955SC233 . S .
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: suffcrmg and the injustice caused to him by the respondents for the last 14
years. :

S. The appellant appearcd in person. He adopted the view taken by His '
. Lordshlp Justice V. Gopala Gowda as his argument. He placed reliance on

"~ the decisions noted heréinabove and adverted to in the two separate judgments

given by Their Lordships. In substance, his argument was that the respondent-
Society could not have unilaterally executed the Extinguishment Deed dated
9% August 2001 in relation to the subject plot. That action of the respondent-
Society was in violation of the governing laws and void ab initio. Further, the
Sub-Registrar had no authority to register such a document and in any case
unilaterally. Hence, the act of registration of Extinguishment Deed was also
void ab initio. As a consequence, the Society had no authority, in law, to
execute the subsequent deed in favour of respondent No.5 or to put her in
possession of the subject plot and the respondent No.5 in turn could not have
. executed the deed in favour of respondent Nos. 6 and 7. In other words, the -
deeds executed between the respondent No. 4 - Society and respondent No.
5 and also respondent Nos. 6-and 7 were void ab initio. That declaration

must follow and the High Court was duty bound to allow the Writ Petition - -

filed by him, as the action of the respondent No.4- Society was replete with
fraud on the Statute and also on the Constitutional right guaranteed to the
appellant. In all fairness to the appellant, it must be mentioned that he has
additionally relied on Suo Motu Proceedings against R.Karuppan,

Advocate®, R.S.Maddanappa (D) by LRs. vs. Chandramma & Anr** |
Rattan Chand Hira Chand vs. Askar Nawaj Jung (D) by Lrs. & Ors'®,
Central Inland Water Transport Corporation Ltd. & Anr. vs. Brojo Nath
Ganguly & Anr.", Indian Council for Enviro-Legal Action vs. Unio# of
India & Ors", Trlshala Jain & Anr. vs. State of Uttaranchal & Anr.'8,

Hamza Haji vs. State of Kerala & Anr. ‘9‘and S.P.Chengalvaraya Natdu
(D) By LRs. vs. Jagannath (D) by Lrs.& Ors.?, during the arguments. Besides
the oral arguments, the appellant has filéd written submissions on 11% July
2016 and additional written submissions on 12" August 2016 which make

13.  (2001)5SCC289 : 14. - AIR1965SC1812

15.  (1991)3SCC67 ' 16.  AIR 1986 SC1571
17 (2011)8SCC 161 ' 18.  (2011)6SCC47

[9.  (2006)7SCC416 20.  AIR19948C853
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r»'_sfgrericgto sevéral'tebbned-caseé. The decisions referred to in the written
subniissions are essentially multiplying the cases on the conteiition already

~ answered infavour of the appellant by His Lo;dship Justice V.Gopala Gowda.

10.  The respohde_nté; on the other hand, contend that the Writ ?etition

. hasbeenjustly rejected by the High Court on the ground that the appellant
. 'was pursuing remedy for the same reliefs in substantive proceedings by way

of a dispute filed under Section 64 of the Actof 1960 before the competent -
- Forum. Besides the said proceedings, it was open to the appellant to take
. Tecourse to other appropriate remedy before the Civil Court, to the extent
necessary. The High Court in exercise of powers under Article 226 of the .
Constitution of India not only exergises an equitable jurisdiction but also an
extraordinary jurisdiction. The High Court in any case is not expected to enter
upon the plea of declaring agreements and docliments executed between private
parties as illegal or for that matter void ab initio, which remedy is available
before the cooperative Forum or the Civil Court. It was contended that if this
contention is acceptéd, it may not be necessary to answer the other issue

. _noted in the judgment of Justice Dipak Misra as the same can be considered

in an appropriate proceedings, if and when the ocgasion arises: Alternatively,
it was contended that the dictum of this Court in Thota Ganga Laxmi’s case
(supra) must be understood as applicable to the express procedure prescribed
. for registration of an Extiriguishmen_t Deed or cancellation deed in the State of
Andhra Pradesh in terms of statutory Rules. Inasmuch as, in absence of any
express provision about the procedure for re gistration of such document, that.

- requirement cannot be considered as mandatory. For, it is not possible to

hold that no Extinguishment or cancellation deed can ever be executed by the
party-to the earligr concluded contract, considering the express provision in
that behalf in Section 17(1)(b) of the Act of 1908 read with other enabling
provisions in the, same Act or other substantive law. According to the
respondents, the questions posed in the judgment of Justice V. Gopala Gowda
would be relevant and can be conveniently answered in the substantive
proceedings already resorted to by the appellant, by way of a dispute under
Section 64 of the Act of 1960. The answer to the said questions may require
adjudication of disputed facts andalso application of settled legal position. It
is not a pure question of law. Being disputed question of facts, the High Court
was right in refusing to interfere anid exercise its writ jurisdiction.

1L - The counsel for the Stateé in particular submitted that the legal position
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is well settIed That the Sub-Reglstrar isnot expected to demde the titleor .~
.o ights of the parties to the agreement nors expected to examine the document -
to ascertain whether the same is legal and permissible in law or undertake an

- analytical analysis thereof, If the document registered by the Sub-Registrar.i is

-illégal or there is any- irregularity, that must be challenged by invoking an~

appropriate proceedmgs before a Court of comipetent jurisdiction. If any cause .

of action accrues to a member of the'Society, inrelation to the. business of the ‘
Society, can be pursued before the cooperattve Forum. The appellant has ‘
already mvoked such remedy.

12.  The respondent Nos. 6 and. 7 addltlonally submit that they are
purchasers of the subject plot for consideration. They have acted to their

detriment in good faith by going ahead with the construction on the plot with .
. the permission of the Society and after obtaining approvals from the Municipal
. “Authorities. They have spent their fortune in doing so. Besides supporting the
stand taken by the other: respondents, they submit that in the fact situation of
the present case no relief in equity is warranted in favour of the appellant.
Thus, the Writ Petition filed by the appellant has been Justly d1smlssed with -
liberty.to pursue approprlate remedy.

13, "Having con31dered the rival submlssmns mcludmg keepmg inmind.
“the view taken by the two learned Judges of this Court on the matters in issue,

in our opinion, the questions to be answered by us in the fact situation of the

present case, can be formulated as under: '

“(a) Whether in the Jact situation of the present case,
the High Court was Jusrzfed in dtsmzssmg the Writ
Petition?

(b) - Whether the Hzgh Court in exercise of writ

. jurisdiction under Article 226 of the Constitution of India
is duty bound to declare the registered Deeds (between the
private parties) as void ab initig and to cancel the same,

. especially when the aggrieved party (appellant) has already
resorted to an alternative efficacious remedy under.Section
64 of the Act of 1960 before the competent Forum whilst
_questioning the action of the Society in cancelling the
“allotment of the subject plot in favour of the original
allottee.and unilateral execution of an Extinguishment
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_. {c): Even if ’th.e 'Hi'gh Court is endowed with a-wide

- .power including 1o examine the validity of the registered

. Extinguishment Deed and the subsequent registered deéds,

should it foreclose the issues. which involve disputed

. questions ‘of fact and germane for adjudication by the

. competent Forum under the Act of 1960? K

(d)  Whether the Sub-Registrar (Registration) has .
authority to.cancel the registration of any document
including an Extinguishment Deed after it is registered?
Similarly, whether the Inspector General (Registration) can
cancel the registration of Extinguishment Deed in exercise

" of powers under Section 69 of the Act of 1908?

. (e)  Whether the Sub-Registrar-(Registration) had no
" authority to register the Extinguishment Deed dated 9
August 2001, unilaterally presented by the Respondent
Society for registration? LT

(0 Whether the dictum in the case of Thota Ganga
Laxmi (supra) is with reference fo the express statitory
Rule framed by the State of Andhra Pradesh or is a general -
‘proposition of law applicable even to the State of Madhya
Pradesh, ‘in absence of an express provision in that
regard?” ' '

Regarding Issue Nos. (a) to (c);

14. - The answer to the first three questions will have to be given in the

. backdrop of the factual matrix of the present case. Indisputably, the appellant
entered into a compromise deed and accepted the consideration amount of
Rs.6.50 Lakh. Despite that, he chose to file a dispute under Section 64 of the
Act 0 1960 before the Deputy Registrar, Cooperative Societies challenging
the action of the Society in unilaterally executing and causing registration of
the subject Extinguishment Deed dated 9th August 2001 and also the allotment

. of thie subject plot to third party. Pending that dispute, he filed an application,
" before the Sub-Registrar (Re gistration) for the same relief of cancellation of
‘registration of the Extinguishment Deed and the subsequent deeds in favour
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* “of third parties. In addition, the app ellant resorted to’ cnmmal complamt thh‘
reference to the same Extinguishment Deed and the subsequent deeds in favour

of third parties. In this backdrop, the High Court declined to entertain the

' Writ Petition filed by the appellant, which was &ssentially to challenge the

. same Extinguishment Deed and subsequent deeds. It is a well established -

_ position that the remedy of Writ under Article 226 of the Constitution of India _

is extra-ordinary and dlscretlonary In exercise-of writ jurisdiction, the High -

_Court cannot be oblivious to the coriduct of the party invoking that remedy.
The fact that the party may have several remedies for the same cause of action,
he must elect his remedy and cannot be permitted to indulge in multiplicity of -
actions. The exercise of discretion to issué a writ is a matter of granting equitable .
relief, It is a remedy in equity. In the present case, the High Court declined to

_ interfere at the instance of the appellant having noticed the above clinching.
facts. No fault can be found with the approach of the High Court inrefusing to -
exercise its writ jurisdiction because of the conduct of the appellant in pursuing
multiple proceedings for the same rélief and also because the appellant had an .
alternative and efficacious statutory remedy to which he has already resorted
to. This view of the High Court has found favour with Justice Dlpak Mlsra

-We respectfully agree with that view.

15.  Theother view of Justice V. Gopala Gowda, however, is that it was the .
~ duty of the High Court to answer the matters in issue because of the unilateral
registration of the Extinguishment Deed by the Society without authority and a
* nullity. Ordinarily, if the party had not resorted to any other remedy provided by
law and had straightway approached the High Court to question the action of the
statutory Authority of registering a document improperly and in paiticular in
" disregard of the prescribed procedure, that would stand on a diffetent footing. In
‘the present case, however, the appellant not only entered into a compromise deed
with the Society and the subsequent purchasér but also resorted to statutory
- remedy: Having entered into acompromise deed, itis doubtfil whetherthe appellant
can be heard to complam about the irregularity in the reglstratlon of the
- Extinguishment Deed, if any. It is noticed that the appellént has not disputed the
execution of the compromise deed, nor has he paid any heed to the notice given
by the other party to refund the amount accepted by him in furtherance of the
compromise deed. No Court can be party to a speculative litigation much less the
High Court in exercise of writ jurisdiction. Having said this it must necessarily
follow that the Writ Petition filed by the appellant dcserved tobe dlsrmssed as
wasnghtly dismissed by the High Cout. \ '
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1 6 : Asthe Writ Petmon is liable to be dismissed with liberty to the appellant
-to pursue-other statutory remedy already 1nv0ked by him, examining any other

contention at his instance would be awarding prennum to a litigant who does

" not deserve such indulgence. The fact whether the compromise deed entered

into by the appellant was voluntary and at his own volition or under duress, is .
essentially a questlon of fact. That cannot be adjudicated in-writ jurisdiction.
Depending on the answer thereto, the other issues may bécome relevant and.
would arise for consideration. The only relief that can be granted and which
has already been clarified by the High Court in the impugned judgment, is to
keep all questions open to enable the appellant to pursue the statutory remedy -
already invoked by him. It is open to the appellant to contend in those
proceedings that the Extinguishment Deed could not have been unilaterally
executed by the Society. That plea can be examined by the statutory Forum
provided for that purpose. The decision of the Society to cancel the allotment -
of aplotto its member or to rescind his membership and to allot the plot to
another member, is undoubtedly the business of the Society. Any cause of
action in that behalf, indeed, can be pursued before the Competent Forum by

‘the aggrieved member or his legal representative. That will require examination

of the governing cooperative laws and the Bye-laws of the Society - to
ascertain whether it is open to the Society to cancel the allotment of 2 plotto

. its members including to cancel the membershlp of such person. If that action -

of the Society i$ held to be just and permissible in law, the appellant may not

.be entitled to any other relief much less the declaration as sought. Further,

remedy of writ cannot be used for declaration of private rights of the parties
or enforcement of their contractual rights and obhgauons In otir considered
opinion, it would be unnecessary if not inappropriate to examine any other

contentiori at the instance of this appellant as we agree with the view taken by
_ the High Court in summarily d1sm1ssmg the Writ Petition with liberty to the
_appellant to pursue statutory remedy. At best, further observation or,

clarification would suffice to the effect that the competent Forum before whom
the dispute has been filed by the appellant shall consider all contentions available
to the parties, uninfluenced by the factum of registered Extinguishment Deed.

In that, if the competent Forum was to hold that it was open to the Society to
cancel the allotment and membership of the concerned member and thereafter
to allot the same plot to another person enrolled as a member of the society,

" no other issue would arise: for consideration. On the other hand, if the

competent Forum was to answer the relevant fact in favour of the appellant
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only then the argument of the effect, of umlateral reglstratlon of the
Extinguishment Deed-followed by compromise deed voluntarily executed by
the appellant may become available to'the Society and to the subsequent
purchasers/allottees of the subject plot. At their instance, those issues can be

examined on'the basis of settled legal position. Neither the observationorthe

opinion recorded by one of the dissenting Judge of this Court need any further
dissection nor would it be appropriate to enlarge the scope of the proceedings
before this Court on those aspects. This would subserve the twin requirements.
Firstly, to avoid an-exposition on matters and questions which do not arise for
our consideration in the fact situation of the present case at this stage; and -
secondly, also provide an opportunity to the parties to pursue all contentions
and other remedies as may be permissible in law.

17.  Theexposition of the Constitution Bench of this Court in Pratap Singh
(supra) adverted to in the dissenting opinion would be attracted in cases where
‘the State Authority acts in bad faith or corrupt motives. ‘Merely because some
irregularity has been committed in registration of Extinguishment Deed
unilaterally presented by the Society for registration or in respect of the -
. subsequent deeds registered at the instance of third party without notice to
the appellant, that, by itself, will not result in registration of those documents
due to corrupt motives of the State Authority. Moreso, in the present case,

- the appellant having entered into a compromise deed with the Societyand -

- third party (subsequent allottees) in respect of the subject plot, it is doubtful
whether it is open to the appellant to question the act of unilateral execution
and registration of the stated Extinguishment Deed being irregular much less
void and nullity. Indisputably, the respondents-Society is a Cooperative Housing
Society Limited and is governed by its Bye-Laws. According to the counsel

~ for the Society, the member is obliged to erect a house on the plot allotted to
‘him within specified time, failing which must suffer the consequence including
of cancellation of allotment of plot and removal of his membership. At the time
of allotment, the member executes an agreément whereunder he/she undertakes
to abide by the conditions specified for erecting a house on the plot allotted to -
him/her in the manner prescribed therein. Whether the Society is justified in
proceedinB against the defaulting member by cancelling the allotment of plot
as well as membership, is an issue falling within the purview of the business of

" the Society. The member: is bound by the stipulation contained in the agreement
executed by him/her and in partlcular the Bye-laws of the Society. Any action
by the Society for breach thereof is just or.otherwise can be questioned be_fore_
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the statutory Forum under the Act of 1960. Those are matters which can and
must be answered in the proceedmgs resorted to by the appellant before the
statutory Forum : '

18.. The aforementmned reported de0151on has noted the subtle distinction

" between ultra vires act of the Statutory Authority and a case of a simple o

infraction of the procedural Rule. The question, whether the Saciety was ~
competent to unilaterally cancel the allotment of a plot given to its member.
and to cancel the membership of such member due to default committed by
the member, is within the purview of the business of the Society. Any cause of-
action in that regard must be adjudicated by the procedure prescribed in that ..
behalf. It is not open to presume that the Society had no authority in law to
take a decision in that behalf. The right of the appellant qua the plot of land
would obviously be subject to the final outcome of such action. The appellant
. being the legal representative of the original allottee, cannot claim any right
~ higher than that of his predecessor qua the Housing Society, which is the final
authority to decide on the issue of contiriuation of membership of its member.
‘The right of the member to remain in occupation of the plot allotted by the .

Society would be entirely dependent on that decision. S

"19. Reference madeto the other dec1510ns ‘'of this Court with regard to the
“scope of Article 136 of the Constitution of India in the case of drunachalam
vs. P.S.R. Sadhanantham and Anr. and Ganga K. Shrivastav vs. State of
Bihar (supra) will be of no avail in the fact situation of the present case.
Similarly, The other decisions adverted to in the dissenting opinion under
consideration in the case of CAG vs. K.S. Jagannathan and Andi Mukta
- Sadguru Shree Muktajee Vandas Swami Suvarna Jayanti Mahotsav
Smarak Trust vs. V.R. Rudani (supra), Hari Vishnu Mamath (supra) will be
. ofno avail in the fact situation of the present case. Suffice it to observe that
the High Court had, in our opinion, justly, summarily dismissed the writ petition
with liberty to the appellant to pursue statutory remedy under the provisions -
of the Act of 1960 or by way of a civil suit. Thus understood, it may not be
necessary or appropriate to dwelve upon the other issues regarding the merits
of the controversy which may have to be adj udicated by the competent Forum.

Regarding issue Nos. (d) to ()

20. Itiscommon groundthat the deed regarding allotment of plot to amember
ofthe Society required registration. The allotment of the subject plot in favour of
the appellant’s mother was accordinglv reg15tered in the office of the Sub-Registrar. .
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(Registration). The subject plot was.allotted o the appellant’s mother consequent
 to her admission as a member of the Society. As the allotment of the plot by the
Society creates and transfers rights in an immovable property, the deed of allotment
was required to be registered. But ifthe member failéd to comply with the stipulation
- of allotment, it would be open to the Society to cancel such allotment and including
the membership of that member. In that event, it may become necessary for the -
Society to execute an Extinguishment Deed qua such allotment deed operating in
favour of the concerned member. For, mere cancellation of membership may not
be enough. The Society could extinguish the right, title or interest in the immoveable
 property belonging to the Housing Society, by executing an Extinguishment Deed
for that purpose. - ' ' : | .

21.  Theroleof the Sub-Registrar (Registration) stands discharged, once
the document is registered (see Raja Mohammad Amir Ahmad Khan (supra).
Section 17 of the Act of 1908 deals with documents which require compulsory
registration, Extinguishment Deed is.one such document referred to in Section -
- 17(1)(b). Section 18 of the same Act deals with documents, registration
‘whereof is optional. Section 20 of the Act deals with documents confaining
interlineations, blanks, erasures or alterations. Section 21 provides for

. description of property and maps or plans and Section 22 deals with the
description of houses and Jand by reference to Government maps and surveys.
There is no express provision in the Act of 1908 which empowers the Registrar
to recall such registration. The fact whether the document was properly
presented for registration cannot be reopened by the Registrar after its
registration. The power to cancel the registration is a substantive matter. In
absence of any express provision in that behalf, it is not open to assume that
the Sub-Registrar (Registration) would be competent to cancel the registration

- ,of the documents in question. Similarly, the power of the Inspector General is
limited to do superintendence of registration offices arid make rules in that
behalf. Even the Inspector General has no power to cancel the registration of
any document which has already been registered, -

22.  The procedure for régistration of documents is spelt out, inter alia, in
part VIof the Act of 1908. Section 32 of the said Act reads thus:

_ PART VI
OF PRESENTING DOCUMENTS FOR REGISTRATION

“32. Persons to present"d_o_cumeri{s for registration.-
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Except in the cases mentioned i in 24[sect:ons 31, 88 and -

897, every document fo be. regzstered under this Act,
whether such registration be compulsory or optional, shall .
be presented at the proper regtstratzon office-

(a) - by some person executing or claiming under the
. Same, or, in the case of a copy of a decree or order; claiming
under the decree or order, or-

(b)) by the representative or-assignee dfsuch a person,
B Or . . . ’ - . .

(c) by the agent of such a person, representative or
assign, duly authorised by power-of-attorney executed and
authentrcated in manner hereinafter mentzoned "

23." Ifthe documentis required to be compulsorily registered, but while
doing so some irregularity creeps in, that, by itself, cannot result in 2 frandulent
action of the State Authority. Non-presence of the other party to the
. Extmgmshment Deed presented by the Society before the Registering Officer -
by no standard can be said to be a fraudulent action per se, The fact whether
that was done deceitly to cause loss and harm to the other party to the Deed,
- is a question of fact which must be pleaded and proved by the party making
~ suchallegation, ‘That fact cannot be presumed. Suffice it to observe that since
the provisions in the Act of 1908 enables the Registering Officer to register
the documents presented for registration by one party and execution thereof
to be admitted or denied by the other party thereafter, it is unfathomable as to
how the registration of the document by following procedure specified in the
. Act of 1908 can be said to be fraudulent. As aforementioned, some irregularity
in the procedure committed during the registration process would not lead to
a fraudulent execution and registration of the document, but a case of mere
irregularity. In either case, the party aggrieved by such registration of document
is free to challenge its validity before the Civil Court.

24, Adrmttedly, the documents in question do not fall within Sections 31,

88 and 89. Further, Section 32 does not require presence of both parties to
the document when it is presented for registration. In that sense, presentation
of Extinguishment Deed by the authorized person of the Society for registration
cannot be faulted with reference to Section 34 of the Act of 1908. That
_ .prov131on stlpulates the enquiry to be done by thc Reg1ster1ng Ofﬁcer before
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reglstratmn of the document, The same reads thus: - -

: ‘~“34 Engquiry before regtstratmn by regtstermv off icer.-
(1) Subject to the provisions contained in this Part and in
sections 41, 43, 45, 69,75, 77, 88 and 89, no document
shall be registered under this Act; unless the person
executing such document, or their representltives, assigns
or agents authorised-as aforesaid, appear before the

~ registering officer within the time allowed for presentation:
under sections 23,°24, 25 and 26:

PROVIDED that, if owing to urgent necessity or
unavoidable accident all such persons do not so appear,
the Registrar, in cases where the delay in appearing does-
not. exceed four months, may direct that on payment of a

" fine not exceeding len times the amount of the proper
registration. fee, in. addition to the fine, if any, payable
under section 25, the document may be registered.

(2) Appearances under sub-section (1) may be simultaneous
or at different times. :

(3) The registering officer shall 'rhereupon- '

(a) enquire whether or not such document -
was executed by the person by whom it
purports to have been executed;

(b) satisfy himself as to the identity of the
persons appearing before him and alleging
that they have executed-the document; and

(c) in the case of any person appearing as a
representative, assignee or agent, satisfy
himself of the right of such person so to
appear.

(4) Any application for a direction under the proviso to
sub-section (1) may be lodged with a Sub-Registrar, who
-shall forthwith forward it to the Registrar to whom he is
-subordinate.
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3 Nothmg in this section apphes to capres of decrees or
“orders.” :

Even this provision docs not reqliirc prcsence of both partiesto the 'document
. when presented for registration before the Registering Officer. Section35 of
the Act of 1908 pr0V1des for procedure of admlsswn or demal of executlon
respectlvely The same reads thus: '

- “35. Pmcedure on admlsswn and dental of executwn
: respecttvely :

(1).. (a) Ifall the persons executmg the document

appear personally before the registering officer and are

personally known to him, or if he be otherwise satisfied
that they are the persons they represent themselves to be,

and if they all admit the execution of the document, or

- (b) If in the case of any person appe‘aring by.a
representative, assignee or agent, such representative,
assignee.or agent admits the execution, or

_(c) If the person executing the document is dead, and his
representative or assignee appears before the registering
officer and admits the execution,

" the registering officer shall register the document as
directed in sections 58 to 61, inclusive.

(2) The registering officer may, in order to satisfy himself
that the persons appearing before him are the persons they
represent themselves to be, or for any other purpose
contemplated by this Act examme any one present in his

' oﬁ‘ce

(3)(a) If any person by whom the dacument purports to be
execured denies u‘s execution, or

(b) if any such person appears to the reglstermg officer to
_ be a minor, an idiot or a lunatic, or

A A"(c) if any person by whom the document petrports to be
executed is. dead and his representatzve or asszgnee demes
_its execution, : '
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L the registering oﬁ‘ icer shall refuse to register the document
-as to the person so denying, appearmg or dead

PROVIDED that, where such officer is a Registrar, he shall
follow the procedure prescrxbed in PartXII

e 28[PRO VIDED FURTHER that the State Government may,
by notification in the Official. Gazette, declare that any
Sub-Registrar named in the notification shall, in respect
of documents the execution of which is denied, be deemed -
to be a Registrar for the purposes of this sub-section and
of Part XII ] ' -

Section 36 of the Act of 1908 prcmdes for procedure when appearance of
the executant or w1tness is insisted upon. The same reads thus:

PARTVI[

OF ENFORCING THE APPEARANCE OF
EXECUTANTS AND WITNESSES

“36. Procedure where appearance of executant or witpess

. is desired.-If ‘any person presenting any document for
‘registration or claiming under any document, which is

capable of being so presented, desires the appearance of

- any person whose presence or testimony is necessary for
the registration of such document, the registering officer
may, in his discretion, call upon such officer or court as
‘the State Government ‘directs in this behalf to issue a
- summons requiring him to appear at the registration-office,

' either in person or- by duly authorised agent, as in the
summons may be mentioned, and at a time named therein. ”

25.  TheAndhra Pradesh High Court, in the case of Yanala Malleshwari
(supra) was called upon'to consider whether a person can nullify the sale by
executing and regxstermg acahcellation deed arid whether the Registering
Officer like District Registrar and/or Sub-Registrar appointed by the State
'Govemment is bourtd to refuse registration when a cancellation deed is
 presented. The fact remains that if the stipulation contained in Sections 17 and
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18 of the Act of 1908 are fulﬁlled the Reg1ster1ng Oﬁicer is bound o reglster
the document The Registerinig Officer can refuse to register a document only
- in situations mentioned in’ Sections such as 19 t0.22,32 and 35, At the same
" time, once the document is reglstered itisnot open to the Reglstermg Officer
1o cancel that registration even if his attention isinvited to some irregularity.
committed during the registration of the document. The aggrieved party can
challenge the registration and validity of the document before the Civil Court.
‘The majority view of the Full Bench was that if a personis ag grieved by the
_ Extmgulshment Deed or its registration, his remedy is to seek appropriate
rehef inthe C1v1l Court'and a Writ Petition is not the proper remedy

26.  Section 3 5 of the Act does not confera quas1—1udlclal power on the

. Registering Authority. The Registering Officér is expected fo reassure that the

- document to be registered is accompanied by supporting documents. He is
not expected to evaluate the title or irregularity in the document as such. The
examination fo be done by.him is incidental, to ascertain that there is no
violation of provisions of the Act of 1908. In the case of Park View Enterprises
(supra) it has been observed that the function of the Registering Officer is
purely admunstratwe and not qua51-_]ud1c1al He canniot decide as to whether
a document presented for reglstranon is executed by person havmg title, as
-mentloned in the instrument. We agree wmh that exposition.

' 27. . Inabsence ofany express provision in the Act of 1908 mandatmg the
presence of the other party to the Extinguishment Deed at the time of
presentation for reglstratlon, by no stretch of imagination, such a requirement
can be considered as mandatory. The decision in the case of Thota Ganga
Laxmi (supra} is with reference to an express prov151'on contained in the Andhra
Pradesh Rules in that behalf. That Rule was framed by the State of Andhra -
Pradesh after the decision of Full Bench of the High Court. Therefore, the
dictum in this decision cannot have universal application to all the States (other -
than State of Andhra Pradesh). It is apposite to reproduce paragraphs 4 and
5 of the said judgment which read thus :

“4, In our opinion, there was no need for fhe,Appellants to
approach the civil Court as the said cancellation deed dated
4.8.2005 as well as registration of the same was wholly void
" and non ést arid can be i gnored-altogether. For illustration, if
" 'A' transfers a piece of land to 'B' by a registered sale deed,
then, if it is not disputed that 'A" had -the title to the land, that
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t1tle passes t0 'B' on the reglstratlon of the sale deed.-
(retrospectlvely from the date of the execution of the same)
and ‘B’ then becomes the owner of the land. If'A' wants to”
subsequently get the sale deed cancelled, he has to file a civil’
‘suit for cancellation or else he canrequest 'B' to sell the land
back to'A' but by no strétch ofi 1mag1nat10n can a cancellation
deed be executed or reg15tered This is unheard of in law.

5 Inthis connectlon, we may also refer to Rule 26(1)(k) relating’
to Andhra Pradesh under Section 69 of the Registration Act,
which states: .

“(1) The registering officer shall ensure at the time of preparation

- for registration of cancellation deeds of previously registered
deed of conveyances on sale before him that such cancellation
deeds are executed by all the executant and claimant parties
to the previously registered conveyance on sale and that such
cancellation deed is accompanied by a declaration showing
natural consent or orders of a competent civil or ngh Court .
.or State or Central Government annulling the transaction
contained in the prev10usly registered deed of conveyance on
sale:

Provided that the registering officer shall dispense with the -
execution of cancellation deeds by executant and claimant
parties to the previously registered deeds of conveyances on
sale before him if the cancellation deed is executed by a Civil
Judge or a Government Officer competent to execute
" Government orders declaring the properties contained in the -
previously registered conveyance on sale to be Government -
or Assigned or Endowment lands or propertles not register

* able by any prov:s1on of law. ‘

. A reading of the above rule also supports the observations we
have made above. It is only when a sale deed is cancelled by -
acompetent Court that the cancellation deed can be registered
and that too after notice to the concerned parties. In this case,

- neither is there any declaratlon by a competent Court nor was
there any notice to the partles Hence, this rule also makes it
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clear.that both the cancellatlon deed as Well as reglstratlon
thereof -were wholly v01d and- non est and meamngless N -
transactlons v

28 ".No provision in the State of Madhya Pradesh enactment or the Rules

‘ ‘framed under Section 69 of the Actof 1908 has been brought to our notice -

. whlch is similar to, the provision in Rule 26(k)(1) of the Andhra. Pradesh
Registration Rules framed in exercise of “power under Section 69 of the Actof
' 1508. That being a procedural matter must be expressly prov1ded in the Act
. orthe Rules applicable to the concerned State. In absence of such an express
" provision, the registration of Extingnishment Deed in question cannot be
labelled as fraudulent or nullity in law. As aforesaid, there is nothing in Section
34.of the Act of 1908 which obligates appearance of the other party at the
" time of presentation of Extinguishment Deed for registration, so as to declare
that such registration of document to be null and void. The error of the
_.Registering Officer, if any; must be regarded as error of procedure. Section
- 87 of the Act of 1908 postulates that nothing done in good faith by the
Registering Officer pursuantto the Act, shall be deemed invalid merély by -
reason of any defect in the procedure. In the present case, the subject
- Extinguishment Deed was presented by the person duly authorized by the
_Society and was registered by the Registering Officer. Once the document is
registered, it is not open to any Authority, under the Act of 1908 to cancel the-
registration. The remedy of appeal provided under the Act of 1908, in Part
XI1, in particular Section 72, is limited to the inaction or refusal by the
Registering Officer to- register a document. The power conferred on the
Reglstrar by virtue of Section 68 cannot be invoked to cancel the registration
of documents already reglstered :

29.-" Inthe dissenting opinion, reference has been made to the decision of
the Division Bench of the Madras High Court in the case of E.R. Kalaivan
(supra). It was a case where the Registering Officer refused to register the.

deed of cancellation presented before him on the ground that the cancellation
deed was sought to be registered without there being a consent from the .
purchaser. The aggrieved person approached the Inspector General of
Registration who in turn issued a circular dated 5.10.2007 addressed to all
the Registering Officers in the State, that the deed of cancellation should bear

the signatures of both the vendor and the purchaser. The validity of this circular -

was challenged by way of Writ Petition before the High Court. In the present .
case, our attention has neither been invited to any express provision inthe Act -
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of 908 Rules framed by the State of Madhya Pradesh nor any circular issued
by the Competent Authority of the State of Madhya Pradesh to the effect that
the Extinguishment Deed should bear the signatures of both the vendor and
the purchaser and both must be present before the Reglsterm g Officer when
“the document is presented for registration. Absent such an express provision,
~ insistence of presence of both parties to the documents by the Registering
_‘Officer, may be a matter of prudence. It cannot undermine the procedure
prescribed for registration postulated in the Act 0f 1908.

30." Themoot question in this case is ; whether the action of the Soc1ety to
cancel the allotment of the plot followed by execution of ari Extinguishment
Deed was a just action? That will have to be considered keeping in mind the
provisions of the Act of 1960 and the Bye-laws of the Society which are
binding on the members of the Society. The interplay of the provisions of the
Contract Act and the Specific Relief Act and of the Co- -operative Laws and
the Bye Laws of the Society permitting cancellation of allotment of plot or the
membership of the concerned member will have tg be considered in
appropriate proceedings. Whether the decision of the Soc1ety to cancel the
" allotment of plot made in favour of its member is barred by the law of
- Limitation Act, is again a matter to be tested in the proceedings before the
Cooperative Forum where a dispute has been filed by the appellant, if the
appellant pursues that contention. :

31. ' Inour considered view, the de01510n in the case of Thota Ganga
Laxmi (supra) was dealing with an express provision, as applicable t¢ the
State of Andhra Pradesh and in parncular with regard to the reglstrauon of an
Extinguishment Deed. In absence of such an express provision, in other State .
legislations, the Registering Officer would be governed by the provisions in
the Act of 1908. Going by the said provisions, there is nothing to indicate that
the Registering Officer is required to undertake a quasi i judicial enquiry regarding
the veracity of the factual position stated in the document presented for
registration or its legality, if the tenor of the document suggests that it requires
to-be registered. The validity of such registered document can, mdeed be put
in issue before a Court of competent jurisdiction. '

32, In the present case, the document in quest[on no doubt is termed as an.
~ Extinguishment Deed. However, in effect, it i 1s manifestation of the decision of
 the Society to cancel the allotment of the sub_] ect plot given to its member due
" tonon fulfillment of the obhgatlon by the member concerned The subject
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- document:is linked to the decision of the Sociefy to cancel the membershipof -
- the allottee of the plot given to him/her by the Housing Society. In other words,
it is the decision of the Society, which the Society is entitled to exercise within
the frame work of the governing cooperative laws and the Bye-laws which
-are binding on the members of the Society. The case of Thota Ganga Laxmi
(supra), besides the fact that it was dealing with an express provision contained
" in the Statutory Rule, namely Rule 26 (k)(i) of the Andhra Pradesh Registration
Rules 1960, was-also nota case of a deed for cancellation of allotment of plot
by the Housing Society. But, of a cancellation of the registered sale deed
executed between private parties, which was sought to be cancelled unilaterally.
Even for the latter reason the exposition in the case of Thota Ganga Laxmi
(supra) will have no -appIication tothe fact situation of the present case. '

33. Takmg any view of the matter, therefore, we are of the considered
opinion that, the High Court has justly dismissed the writ petition filed by the
appellant with liberty to the appellant: to pursue statutory remedy resorted to
by him under the Act of 1960 or by resorting to any other remedy as may be
* advised and permissible in law. All questions to be considered in those‘
proceedings will have to be decided on its own merits.

34, Accordingly, we dismiss tlus appeal in the above terms with no order
as to costs. ° .

Appe&l dismissed.

L.L.R. [2017] M.P., 1043
: . WRIT APPEAL
Before Mr. Justice Hemant Gupta, Chief Justtce &
Mr. Justice Alok Verma
W.A. No. 133/2017 (Indore) decided on 28 April, 2017

KASHIRAM (DECEASED) THROUGH I
LRs DURGASHANKAR & au. - \,..Appellants .
Vs.

STATE OF M.P. & os.

A. Naganya Kshetro Ke Bhoomthm Vyakti (Pattadhrttt
Adhikaron Ka Pradan Kiya Jana) Adhiniyam, M.P. (15 of 1984), Section
3 and Naganya Kshetro Ke Bhoomihin Vyakti (Pattadhriti Adhikaron
Ka Pradan Kiya .Iamz) Rules (M.P) 1998, Rule 7 - Cancellat:_an_ of

3

...Respondents
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- Patta- Alternate Accommodation - House of the appellant was coming
“in aligiment of LIG link road - Patta given to the father of appellant
was cancelled and for- the purpose of resettlement, appellants were
allotted a flat in a different location - Challenge to - Held - As per
* clause 4 of the allotment letter, if land is required in public interest,
~ then pattedar will be relocated - In the instant case, appellants seeking
allotment of plot 0f 2000 Sqfts with construction of double storied house
for them - As a 'settled person' ona 'public land’, they have a right for
alternative accommodation but not as per the size and in the area desired
by the appellant - Alternate accommodation is to provide shelter over
the head of the settlers but not to provide a source of income or an
investment for settlers - Further held - Allotment of patta was made in
1998 in favour of appellant's father and wife and cannot be said to be
an honest act of allotment of settlenient of his near relations - Family
of appellant no.1 does not appears to fall in category of 'landless
persoins' and 'urban poor' - Allotment lacking in bonafides - Process
adopted by appellants for allotment of alternate accommodation is not
fairand reasonable -Appeal dlsmlssed (Paras 5, 16 &17)
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B. Nagariya Kshetro Ke Bhoomihin Vyakti (Pattadltntl

- - Adhikaron Ka Pradan Ktya Jana) Adhiniyam, M.P. (15 of 1984), Section

3-Aims and Objects Held - Act of 1984 was enacted to settle land in
favour of landless persons in any urban area ~ Cut-off date has been
.extended fromi time to time in terms of Section 3 of the Act of 1984 -
Leaschold rights conferred w/S 3(3) are not transferable by sub- lease, '
sale, gift or mortgage or by any other manner except by way of
mhentance ' (Para 8)

& Wﬁ##qﬁﬁ?m%(waqﬁmwgm
ﬁmramr}sn‘éﬁw 7>, (1984 BT 15), GNT 3 — &&F U9 935 %7 —
afafreifa — 1984 @ Ffifray it =l Trda &= F 4P =fa-
1 § A 9 ewraven 2y aftfrafia fear @ o — 1984 3 sftifm a9t
grT 3 9. FEel @ ager ue vy W sifan fafy qerft 1 @ - awr
3(3) ® Faiad ysw vcerfy aftpr, SRR @ N BigHR,
suveer, fawa, mmwawmmﬁﬁﬂwmﬁmﬂwﬁwﬁﬁl '

C. Words and Phrases - 'Landless Person' - Held - A
'landless person' is a person who does not own either in his.own. name
or in the name of any member of his family any house or land in an
urban area where he is actually residing - Patta can be given to those
persons who are 'urban poor', who do not have any means to purchase
land and construct houses in the urban locality. (Para9)

T s v rerer — qfAEtT afda — sfafeaiRa - qfReE
wﬁﬁa‘s’wﬁﬁ%ﬁﬂwmﬂﬁwﬁa# w5t q% AT B9 A fEreRa
£ fod) wor a1 qfY T, 5P W © I W 41 Iu9 AR 3 fdl
o @ W & wWiieg 1@ — yeer 99 @it &t fEar @1 aear .
Wmﬁﬁﬂﬁmmwﬁfgﬁrmmﬁ@mﬁﬁw
m*‘ra%maﬁ#wﬁ%[ :

Cases referred :

. (2017) 1 SCC 667, W.A. No. 325/2010 order passed on
23.04.2014.

Durgashankar Gandharv, appellant No. 1 in person. T
Madhuban.Dubey, for the appellant No. 2. '
_ « Mini Ravindran, Aniket Naik and Lokendra Joshz for the
respondent Nos. 5, 6 & 7. : .
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"~ ORDER
The  “Order ‘of the- Court ~ was dellvered by

L ‘HEMANT Gurra, Chief Justice. :- Challenge in the present appeal isto an

order passed by the learned Single Bench on 30.1.2017, whereby writ petition ’

filed by the appellants seeking a ‘direction to respondent No.5 to allow the:
. appellants to continue in possession of the land bearing Survey No.394, 395,
397 as per Master Plan 2021, Layout No.RI-1-in respect of which they have
been given Patta (permission); to cancel the allotment of land measuring 3.19
Hectares, made on 5.12.2014 and to direct the construction of 2000 square
foot —two storied building in lieu of demolition of the house of the appellants.
The appellants have also made grievance in alleging that the road alignment
has been changed so as to give undue advantage to respondent No.7, who is
building a commercial complex overhisland; and, other ancillary reliefs.

2- . Thelearned Single Bench referred to an order passed by the Hon’ble”
Supreme Court reported in-(2017) 1 SCC 667 [Ravindra Ramchandra

- Waghmare Vs. Indore Municipal Corporation and. others], wherein -

challenge to.an action taken by Municipal Corporations, Bhopal and Indore
under Section 305 of the MP- Mun1c1pa1 Corporatlon Act, 1956 remalned
unsuccessful. '

3- - Inthereturn it has been pomted out that penmssmn was granted to
the father of the appellant under the MP Nagariya Kshetro Ke Bhoomihin
. Vyakti (Pattadhriti Adhikaron Ka Pradan Kiya.Jana) Adhiniyam, 1984
(heréinafter called “ Act of 1984”); MP Nagriya Kshetro Ke Bhumihin Vyakti
(Pattadhurti Adhikaron Ka Praday Kiya Jana) Niyam, 1998. It is pointed out
- that Annexure 23 is the permission is as per Rule 7 of 1998, which is a
‘temporary patta.and in case of cancellation of such temporary patta, alternative

accommodation is to be given. The patta in favour of the appellants was

cancelled on 24.9.2012 and vide resolution dated 209 dated 30.9.2012, it -

has been resolved to allot flats, to ousted person's including the present
appellants, constructed under the Jawaharlal Nehru National Urban Renewal
Mission in Scheme No.134. The appellants were allotted Flat No.E-207; in

Block E: The petltloner/appellant did not respond to said communicationand -

did not take any posmve measures in this regard.

 4- - Firstsomé undlsputed facts, Originally the writ petition was ﬁled by

appellant No. 13 claiming right through his father Kashiram and by his wife, the -
Appellant/petitioner No. 2. App_ellant\No lisnow said to be a praetwmg

@
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Advocate;, but in the year 1998 when temporary patta was glven, hewasa -
"Naib Tehsildar, - : : :

5- . Annexure23is the letter of allotment dated 22.7:1998, allottmg la.nd

fora penod of 30 years under the Act of 1984, Clause 4 of the said allotment _ .

is that 1f the land is requ1red in pubhc interest, then pattedar will be relocated

6- In Writ Petition No. 509/20 13 filed by the appellants. earlier, the leamed |
Singlé Bench has recorded a following finding on 13.08.2012, as under -

“Undisputedly, the house allotted was constructed on the piece
of land. It was allotted to one Kashiram who was the father of
Durgasharnkar, presently an Advocate and at the relevant time
he must be Patwari and was promoted as Tehsildar, There is

nothing on record to demonstrate that in what categog Patta

- was allotted to the father of the petltlone r under the MP"
- Nagariya Kshetro Ke Bhoomihin Vyakti (Pattadhriti Adhikaron

Ka Pradan Kiya Jana) Adhiniyam, 1984 (hereinafter called .
‘Act of 1984°) and the MP Nagriya Kshetro Ke Bhumihin -
Vyakti (Pattadhurti Adhikaron Ka Praday Kiya Jana) Niyam, -
1998. However, since the fact remains that the house of the

- petitioner has been removed under the provisions of the Act
and if the posséssion is taken under the provisions of the Act " .
and if the possession is taken then the-alternative arrangement
has to be made, therefore the authorities are directed to look .
into the matter and do the needful within a period of 6 months

‘in accordance with law.”

'(Empha.s;is supphéd)

7- It is said order which the appellant seeks to enforce by way of the -
present writ petition, now in appeal. '

- 8- The Act of 1984 was enacted to settle land in favour of landless.

persons in any urban area. The cut-off date has been extended from time to

time in terms of Section 3, of the Act of 1984. The lease hold rights conferred

. under sub-section (3) of Section 3 are not transferable by sub-lease, sale,
. gift or mortgage or any other manner except by way of inheritance.

9- ._ A ‘Landless person’ who isentitléd for e,llotl_nent of land under the
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. Actof 1984 means a person who does not own either in his. OWN name or in

thé name of any member of his’ family any house or land in an urban-area <

where he is actually residing. As per the policy, patta can be given to those
- tpersons who are ‘urban poor’; who do not have any means to purchase land
»and construct houses in the urban locality. -

To- The father of appellant No.1 clalmmg to be *unauthorized occupant’
-of the public land claims to have right for settlement of land. Land measuring
529 square feet was allotted to the father of appellant No.1 and similar piece
of land was allotted to wife of the appellant No.1. As per the appellants, the
allotment was made in the year 1984 but the letter of allotment was issued on
22.7.1998. The appellants have attached certain documents alongwith the
memorandum of appaal

~11-  Theappellantsalso rely upon an order passed by a Division Bench of
this Court on 23.4.2014 in Writ Appeal No.325/2010 {Om Prakash Dhangar
and others Vs. Principal Secretary, Department of Revenue, State of MP
and others] and other connected matters, wherein directions were sought to
the State to modify the Nazul Maintenance Khasra Numbers in accordance.
with the Revenue Book Circular (IV-1)(a).

12- A perusal of Annexure A/5 shows that the Collector has passed an
* order on 24.9.2012 that the houses of 13 holders of settlement were coming
in the alignment of LIG Link road. All the settlers agreed to shift in view of the
larger public interest of construction of road. It was decided that about 60-80
houses are available in Scheme Nos:103 and 134 respectively, which can be
allotted to the persons whose land was falling within road alignment, who
were to be resettled. After consider the respective contentions, the Collector
passed an order thatno further settlement shall be made on the Nazul land
falling in theroad alignment and that all settlers who fall within the road alignment
shall remove the encroachments. It was also directed that 13 settlers whose
houses are coming in way of construction of road from LIG to Ring Road,
-shall be given alternate accommodation in Scheme No. 103 or 134, in’
accordance with the Rules. '

1 3 = The appellants have also attached communication dated 22.9.2012 —
Annexure 32, wherein the appellants were informed that the houses constructed’
‘on the land allotted is required to be removed and that for an alternative land
the appellants should appear in the Office of Collector on 24.9.2012. On
24.9.2012 vide Annexures A=34 and A-35, the appellants were informed that -
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- flats ¢ are avallable 1n Scheme No 103.or Scheme No :134., The appellants-

T were called upon to appear in the offlce for the sald purpose. St1ll furthér, the

. appellants have attached the reply subm1tted on behalf of respondent No.5
on 17.7.2016, wherein allotment of Flat No. E-207 to appellant No.2 vide -
letter of allotment dated 4. 10, 2013 which was changed to Flat No E- 214 on
26. 11 2014 Annexures R/2 andR/3 .

14- - The Executive Engmeer of Indore Development Authorlty has ﬁled an
. affidavit today wherein it has been interalia mentioned that the Flats were
allotted to the appellants as per Resolution dated 30.11. 2012, but the
appellants have not undertaken any. action for completion of formalities till
date. 'Hence, possession of these flats could not be handed over.

15-  With this backgroind, we need to examme the stand of the appellant
for allotment of alternate site. : :

16- Appellant No.1 was workmg as Patwari, as recorded by this Court i in
the order-dated 13.8.2012 in Writ Petition No.509/2013. It has also been
recorded that there is nothing on record to demonstrate that in what category
. patta was allotted to the father of the petitioner i.e. appellant No.1. Though
appellant No.1 denies that he was never posted at Indore, but the fact that
the allotment of patta wag made in favour of his father and wife in the year -
1998 cannot be said to be an honest act of allotment of settlement of his near A
relatlons It appears that the fam1ly of the Appellant no.1 does not fall in the
category of’ landless person and 'urban poor’, The allotment was lacklng in
bona—ﬁdes

17-.. Evenif,itis assumed that the allotment was proper, but in view of the
finding recorded by the Collector on 24.8.2012 that 13 settlers have willingly
. .agreed to remove the'construction to facilitate mdenmg of road with a condition
- that the suitable alternate arrangement was to be made. As per appellants
themselves, an offer for allotment was made andlater allotment was made in -
" the year 2013-2014. As a ‘settled person’ on a ‘public land’ the settlers
have aright to be accommodated in the alternative accommodatlcn but not
'to be accommodated as per the size and in the area desired by the appellants.
" The stand of the appellants is that they cahnot accept alternative
accommodation offered as they cannot satisfy the condition of the category
‘Below Poverty Line’. Be it as it _may, the fact remains alternatlve
‘accommodation is to provxde shelter over the head of the settlers, but riot to,
provide a source of income or an investment for the settlers. It appears that.
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“the appellants have sought a d1rect10n for allotment of a Plot of 2000 square =

feet, with a further directiqn that the respondents should construct double *.

-storied house for them means that it is not a shelter over their head which the

- appellants are looking, but an investment for financial gains. The entire pro cess h

_ adopted by the appellants for allotment of altérnate accommodation cannot -
" be said to be fair and reasonable, which may warrant cons1derat10n in the
present intra court appeal

. 18- Accordirigly, the appeal stands dlsmlssed _

' o ' ' Appeal dismissed.

_ LL.R. [2017] M.P., 1050 ' '
" WRITPETITION

quore Mr. Justtce S.K. Seth & Mr. Justice Rajendra M ahajan
‘W.P.No. 3 130/20 10 (Jabalpur) decided on 29 April, 2016 -

RAMHIT LODHI S . Petltloner E

. Vs. - ~ . . b
STATE OF M. P.& ors ) Respondents

. Const:tutzon - Article 226 - Habeas Corpus -
. Compensation- - It was alleged that respondent no.4 (Petitioner's

brother-in-law) was taken by the police authorities for interrogation - -

and thereafter he never returned home and was missing - CID enquiry
and Judicial enquiry ordered whereby enquiry reports revealed that

" Respondent No.5 arrested the corpus and police authorities placed some . -

- other person before the SDM and it also revealed that arrest memo- -
and bail bonds did not bear signatures of the corpus - FIR was registered. :

agamst the police officer and compensation of Rs. 5,80,000 was ordered - - _
to be given to wife of corpus sub]ect to an undertaking to be given by ‘. .

. her that if corpus is found alive, compensation amount will be returned
back - Petition disposed of. - . (Paras 2.5, 2. 6,5,6 & 7) '

. @ G - aigwa' 226 — T GBI — TRBE — z:za' -
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B Motor Vehicles Act (59 of 1988), sécond'schedule
'Compensattan Amount - Quaritum - Determmatmn -No documentary

or oral evidence regarding age, education, OWl]el'Shlp of any .-

agriciltural land, income of- corpus at the time of incident has been
produced by the petitioner - Holding the age group of 35-40 years,
applying the Second Schedule of Motor Vehicles Act, 1988, multiplier
of 15 was applled and Amount of Rs. 4,80,000 granted towards loss of
. dependency, Rs. 50,000 towards loss of consortlums, Rs. 20,000 -

- towards loss of love and affectionto children and Rs. 30 000 towards - -

loss of estate, a total. amount of Rs. 5,80,000 was awarded. (Para. 5) -

.2 W)a?mmﬁw(msswsy)@magqa? wRBT ARy
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' Cases referred

" AIR 1993 8C 1960 2004 (2) MPLJ 506 M. P 2007ACJ 283 Onssa,-
2009 ACJ 1298 ) : , :

Sankalp Kochar, for the petitioner.
Ajay Shukla, G.A. for the respondent Nos. 1 to 3.
Nishant Datt, for the respondent No. 5. .
- JUDGMENT L
_ * The - Judgment : -of - the Court . was dehvered by -
"RAJENDRA MABAJAN, J. :- Thls writ petition was initially filed by the petltloner
in the nature of habeas corpus underArtlcle 226 of the Constltutlon of India E



’ _.1052 - Ramhit Lo&hi‘vS State of M.P. (DB) _ ILR[2017]MP

for the production or release of rcspondent No.4. Later on, this petltlon has
been converted for gtant of compensation to his legal representanves in
pursuance of the order dated 15.04. 2016 of this Court

2. Background facts are as foIlows

- 2.1 The petitioner had filed on 06.03.2010 this writ petition
©+ under Article 226:0f the Constitution of India seeking
issuance of a writ in the nature of habeas corpus with -
the averments and allegations that responderit No.4
Kamlesh @ Kammu Lodhi is the brother ofhis wife.
On 29.11.2009 at around 10:00 p.m., Head Constable
Rana Singh, who is respondent No.5 herein, of Pélice
Station Maihar (for short P.S. Maihar) with other

- policemen came to the house of respondent Kamlesh
in village Dhanwahi and took him with them'to P.S.
Maihar on the pretext of his interrogation in a criminal
case. On 30.11.2009, his wife Gomti Bai approached
P.S. Mathar seeking information about his whereabouts.
She was told by the policemen present there that her

‘husband had been released. However, he had not
showed up in his home for the next three weéks.

. Thereupon, Gomti Bai started worrying about his safety
and well being. On 23.12.2009, she met respondent
No.2, the Superintendent of Police, Satna and sought
information regarding her husband. Upon his advice,
on 24.12.2009 she met respondent No.3, the S:H.O. . -
P.S. Maihar. He told her that her husband was arrested
on 02.12.2009 by the policemen of P.S. Maihar and
the same day he was produced before the Court of
Sub Divisional Magistrate, Maihar (for short the

- 8.D.M., Maihar). The said Court released him on bail,
Thereafter, she discerned information from the local
lawyers regarding the proceedings conducted against
her husband on 02.12.2009. Whereupon, she came to
know that her husband was produced before the
S.D:M. Maihar on 02.12.2009 and the same day he
was released on bail upon his executing a personal bond
in a sum 0fRs.40,000/ -. Thereafter, she further
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: discovered that the proceedings of the S.D.M. Court

* Maihar, the arrest miemo and the other documents
prepared by the police did not bear the signatures of
her husband and‘'someone impersonating respondent
Kamlesh signed.the aforesaid documents. On -

£ 26.12.2009, she again met the police personnel of P.S..

Maihar. They gave her a document saying that a missing
person report is lodged upon the disappearance of her
husband, whereas neither she nor any members of her
family lodged the missing person report of her husband.
Thus, the police persorinel of P.S. Maihar lodged the
missing person report of her husband suo motu.
Thereafter, she made several representations to the
respondents authorities regarding the search of her
husband, but all in vain. She apprehended that police
personnel of P.S. Maihar might have liquidated him -

. and in order to cover up their evil acts, they had
produced an impersonator before the S.D.M. Court -
Maihar. Under the circumstances, the petitioner prays
to issue a writ in the nature of habeas corpus directing
the respondent Nos. 1 to 3 to producé corpus of

' respondent Kamlesh. '

2.2 Respondent Nos. 1 to 3 filed a joint reply on
07.04.2014 in which they denied all the allegations
made in the petition. Their reply in brief is that
respondent Kamlesh was arrested on 02.12.2009 in
Istgasa No.185/09 of P.S. Maihar registered against
him under Sections 41 (2) and 109 of the Cr.P.C. On

" the same day, his arrest was duly conveyed to his wife
Gomti Bai and thereafter he was produced before the
Court of §.D.M. Maihar. The said Court has registered
the Istgasa as Case No.161/09 the parties being State .
Vs. Kamlesh. Inthat case, the S.D.M. Maihar released -
respondent Kamlesh after he had executed a personal
bond (Muchalka) of Rs.5,000/- for his presence in the
case on due dates. On 26.02.2009, Gomti Bai herself
made a complaint regrading (sic:regarding)
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disappearance of her husband/ respondent Kamlesh, -
Theretpon, a missing person report being No. 103/09-
is registered and information of the same is conveyed
to all the concerned and also declared a reward of

" Rs.2,500/-, later on which was raised to Rs. 5,000/~

. for providing information about his location, It is ﬁlrther
stated in the reply that P.S. Maihar has reglstered two
cases at Crime Nos. 109/89 and 146/08 on

- 30.05.1989 and 25.02.2008 respectively against
respondent Kanilesh for the offences punishable under
Section 379 of the IPC. Thus, he has criminal
antecedents. In the latter case, the concerned Court
has issued perpetual arrest warrant against him. In order
to evade the arrest in the case, respondent Kamlesh
has holed up somewhere. It is also stated in the reply
that the conduct of respondent Rana Singh is found to
be suspicious. Thereafter, he was thoroughly
interrdgated, but no evidence is available that he
suffered custodial death. All out efforts are being made

" out to trace him out.

2.3 Respondent No.5 Rana Singh in his short reply denied

: all the allegations levelled against him in the writ petition.
His defence is that on 02.12.2009, he arrested
respondent Kamlesh in Istgasa No.185/09 of P.S.

Maihar and on the same day he produced him before

the 8.D.M. Court, Maihar. On the same day, the Court

has released him on bail after his furnishing a personal

bond. He has no knowledge where respondent

" Kamlesh has gone after being released.

2.4 This Court ordered the C.I.D. enquiry and Jud1c1al :
enquiry in the matter on various dates.

2.5  Asper the enquiry report submitted by the C.1.D.,
respondent No.5 Rana Singh rounded respondent
Kamlesh up from his house. However, his corpus was
not traced out despite all out efforts. Thereupon, a
cnmmal case at Crime No.299/ 12 inP.S. Malhar is
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' got registered agamst reSpondcnt Rana Smgh for the

offences punishable under Sections 177, 182, 205,

1055,

365, 201 and 120-B of the IPC. Upon completjon of ",

the investigation, the charge-sheet s filed against him -
- in the Court of JM.E.C. Maihar. Theréupon, criminal -
_case No.1119/13 is registered in which trial is going .

Up on the ofdej‘ of this Court, the jﬁdicial eiiquify was

+ conducted by the C.J.M. Satna. On 17.12.2011, he
submitted his report in which he gave two findings in

Para 27 of the report on the basis of the evidence
collected in the course of enquiry. First- on 29.11.2009
at about 10:00 p.m. respondent Rana Singh arrested
respondent Kamlesh from his residence at village

*  Dhanwahi in Crime No.212/09 of P.S."Maihar’
" registered under Sections 457 and 380 on suspicion,

Second- in Istgasa No.185/09 of P.S. Maihar, on

102.12.2009 respondent Kamlesh was niot atrested as
- claimed by the police authorities and in place of him

some other person showing him respondent Kamlesh

- was produced before the Court of S$.D.M. Maihar.

The arrest memo and bail bond did not bear 51g11atures
of the deceased.

Upon the aforesaid reports, this Court on 15.04.2014
passed an order for consideration of granting of
compensation to the legal representatives of
respondent Kamlesh keeping in view the exposition of

‘the apex Court ini the case of Smt. Nilabati Behera

alias Lalita Behera Vs, State of Orissa and others
(AIR 1993 SC 1960). '

In the light of the aforesaid order, the petitioner further’

amended the petition and made the averments that
deceased was an agriculturist, he owned four acres of

. land invillage Dhanwahi and that by doing farming -
therqon he used to earn Rs. 7,000/ to 8,000/- per
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month. Thus, his notional income Rs.54,000/- per year
be presumed as per existing wages fixed by the

- Collector for unskilled labourer. At the time of alleged
incident, he was about 35 years old and his wife Gomti
‘Bai aged 38 years and his two children Chhotu and
Neelu aged 20 and 21 years respectively are -
dependent upon him. The answering respondents be
ordered to pay them a total compensation of, at least,
Rs. 12 lacs under the heads such as loss of dependency,
loss of estate, loss of consortiuin, pain and suffering
and loss of love and affection. It is also submitted that
the multiplier of sixteen be applied for calculation of
loss of dependency

2.9 Inview of the above amendments made in the petition,
 the respondent Nos. I'fo3 fileda rejoinder in which

they have averred that the possibility of respondent .
Kamlesh being alive cannot be ruled out as his corpus
is still not traced out. At the time of alleged incident,
the age of respondent Kamlesh was between 38 to 40
years and he was unemployed man having criminal
background. These facts may be considered while '
awarding the compensation.-

3. Now, the point for consideration before us is that how much
compensation respondent Kamlesh's wife Gomti Bai and his two sons are
entitled to get and from which respondents?

4. In the matters of Ramesh Singh Pawar Vs. M.P. Electricity Board
(2004 (2) MPLJ 506 M.P.) and Nirmala Nayak and others Vs. The Grid
Corporation of India and others (2007 ACJ 283 Orissa), the deceased
died of electrocution and their legal representatives claimed compensation
under torts. In these cases, the compensation was assessed with the aid-of
second schedule of the Motor Vehicles Act, 1988, It is also pertinent to mention
here that it is also prayed in the petition that the compensation amount be
determined on the basis of multiplier system. Hence, we proceed to decide
the compensation as per the aforesaid schedule.

- 5. The petitioner has not produce‘d any documentary or oral evidence .
with regard to the age and income of deceased at the time of alleged incident.
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“The documents of his education and ownershlp of the agncultural lands are
not produced, though in the petition it is claimed that he was owner.ofatotal -
of four acres of agricultural lands situated in village Dhanwahi. For want of *
evidence on the aforesaid points, we assess his income as an ordinary unskilled
manual labourer. Taking note of the facts that respondent Kamlesh was a
resident of village Dhanwahi and that in the villages manual jobs are not available
during the whole year, we determine his monthly income Rs.4,000/- and thus
his annual income would be Rs.12x4000=48,000/-. As per the averments
made in the petition, the age of Kamlesh's wife Gomti Bai is 38 yearsand the
age of his two children are 20-and 21 years respectively. Taking a clue on the
basis of the age of them, we fix that at the time of alleged incident respondent
Kamlesh was in the age group of 35 to 40 years. The Supreme Court in the
case of Sarla Verma Vs. D.T.C. (2009 ACJ 1298) has approved the multiplier
of fifteen in the aforesaid age group of a person in case of his/her deathina -
vehicular accident. After deducting 1/3 ofliving expenses of respondent
Kamlesh, we award in the head ofloss of dependency a total compensation
of Rs.4,80,000/- (48,000 x 2/3'x 15). Taking into consideration, the age of
Gomti Bai and her two sons and the annual income of respondent Kamlesh as
decided, we award under the heads namely loss of consortium Rs.50,000/-,
loss of love and affection to-the children Rs.20,000/- and loss of estate
Rs.30,000/=. Thus, we hold that respondent Kamlesh's wife Gomti Bai and
his two sons are entitled to get a total compensation of Rs. 5,80,000/-,

6. In the light of discussions supra, it is ordered that:- -

6.1  Respondent Nos. 1, 2, 3 and 5 jointly and severely
pay to respondent Kamlesh's wife Gomti Bai and his
, two sons a total compensation-of Rs. 5,80,000/- within
two months from the date of this judgment, failing
which they would pay them 6% annual simple interest
- on the aforesaid amount from the date of this judgment -,
. till the date of payment.

" 6.2  Oftthe total compensation, each son of respondent ~
- Kamlesh is entitled to get Rs.50,000/- and the’
remaining compensation shall go to the share of '
respondent Kamlesh's W1fe Gomti Ba1 '

6.3 . .In order to secure Gomtl Ba1 S ﬁlture ﬁnanc1a11y, she s o
entitled to getRs.1,00, 000/- in cash and the remammg_ o
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amount of her. share will be dep031ted for ten years in-
FDR. of nationalized bank fetching maximumrate of
.- interest. She isentitled to w1thdraw the accrued interest- _
- thereon every month. However, she is not entitled to
- 'get premature payment and any loan against the deposit. -

6.4 . The-compensation shall be payable to respondent - .
- . Kamlesh's wife Gomti Bai only when she furnishes an
undertaking and one solvent surety of Rs.8,00,000/-
_to the effect that in case respondent Kamlesh is found -
alive, then she will return the total compensation with - -
6% annual simple interest within three months fromthe
date of order of this Court. . '

- 7. . Thedisbursement of compensatlon and other 1ncldenta1 proceedmgs
will be held under the superwsron of the DlStI’lCt Judge Satna. :

Order accordmgly _

LL.R. [2017] M.P., 1058
: WRIT PETITION
quore Mr. Justice Vivek Rusia =
.W.P. No. 6444/2015 (Indore) decided on 12August 2016

SARITA RATHORE (SMT) . . Pentloner
Vs. . )
SMT. JAYAKUNWAR, . Respondcnt

Civil Procedure Code (5 of 1908), Section 10 - Eviction suit -'
agamst the petltlonerldefendant Stay application which was filed by
the defendant on the ground that in respect of the same property, there
is an agreement of sale between the parties and for which defendant -
has instituted a c1v11 suit which is pending, was dismissed - Held - Suit
of specific performance was filed prior to filing of the suit for eviction -
Defendant is in possession by way of part performance and no more as .
tenant - Fate of the subsequent eviction suit is depended on the fate of
the sait of specific performance - If defendant succeed in his suit and
decree is executed then he would become the.owner of the property
and in such event, respondent!plamtlff would not be entitled for 2 decree h
in his suit for ev1ctlon Proceedmg of eviction suit i 1s hable tobe stayed
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-Appllcatlon filed by the defendant /S 10 CPCis allowed Petltlon
allowed. : By (Para 12)
- ﬁﬁamw@ar(masws) s;rmm—ﬁ/uﬁﬁma%ﬁw_ .
awt-ﬁaﬂm e g e, A wREe g 39 ATER W |

ot T o7 5 S Wufa @ waer uaeRl @ =g fama 1 o @ -
AR Rrws fay wRardt & fifre arg wRer foar @ ot afaa 2, =R,

frar - aiffEifRa - ﬁﬁﬁewﬁqwﬁa‘mﬁmm“
IR S @ qd U e war o1 — ufiard wifie ured @ Wy
FeITeRS 8 AR A & fearear & vy ¥ — yraqad! dgEd. @ ae 3
frafy, At w8 9% @ wra w fefk @ - afy vfrard) s T
¥ wwa ghar 3 siv 3@ Frenfea 3 ol @ 99 37 "ufa &1 wel 97
s st vt Rufy A, yogeff /ard) dgwel @ aud e A ) @
gFeR & T ~ 7w B 98 I srfad AP wH A @ — yfEr
a1 R aﬁamma}smﬂaumrrmﬁa‘rrm mi’imrrm—f\'l

Case referred
(2010) 2 SCC 619.

V.K. Jain, for the petitioner. ‘
None, for the respondent though served. -

(Supphed Paragraph numbers)
‘ORDER

Vivek Rusia, J. :- The respondent was served prior to 09.12.2015,
which is evident from order-sheet dated 09.12.2015. Thereafter, on
16.03.2016 also, he did not appear it seems that despite service of notice, he
isnot appeanng before this Court '

Heard. S T l
The petitioner/defendant has filed the present petition being aggrieved -

by order dated 05.08.2015, passed by First Civil Judge, Class-II, Ujjain, by
which applicationunder Section 10 of the CPC filed by the petmoner/defendant

'has been rejected.

2. . Therespondent being a plaintiff filed a suit for eviction against the

rdefendant/present petitioner. The present petitioner took a defence that there

is ani agreement of sale between them of the same property and for which he

has already instituted a su1t No.15-A/2012, which i is pendlng before the .
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- Second C1v11 Judge, Class-II therefore, the present proceedlngs are llable to
be stayed under Sectlon 10 of the CPC. . L

"3.0  Earlier, apphcatmn filed under Sectlon 10 of the CPC was allowed
v1de order dated 20,12.2013 and the learned civil J udge stayed the proceedings
of the present Civil Suit No.4 1—A/2012 The said order was challenged by
vay of writ petition by a plaintiff before this Court in W.P. No 715/2014. By
order dated 16.05.2014, this Court has set aside the order dated 20.12.2013 .
- and remitted the matter back to trial Court to reconsider the application afresh
inlight of the judgment of the Supreme Court in case of Joseph Kantharaj
_ and Anr. Vs. Attharunnisa Begum S, reported in (2010) 2 SCC 619.

4. ~ After the decision of the High Court, thé learned trial Court again
considered the application under Section 10 of the CPC and vide order dated
06.08.2015 has re_]ected the same, hence the present pet1t1on, by the

- defendants,

5. Shri V.X. Jain, learned counsel for the petitioner/ defendant submits
that though the petitioner was initially inducted as a tenant in the suit premises,
but later on he entéred with an'agreement of sale with the plaintiff by.an

.agreement dated 25.08.2004. Under the said agreement the total sale
.consideration amount was Rs.8.00 lac & out of which Rs.6.00 lac was paid -
on the date of agreement and the balance amount was agreed to be paid at the
time of execution of the sale deed. When the plaintiff did not executed the sale
deed thenthe defendant has no option but to file a suit for specific performance.
The said suit was filed on 14.02.2012, which was registered as
C.8.No.15/2013. After receiving the notiée of the suit, now the plalntlﬂ‘ has
filed the suit for eviction which is registered as C.S.No.41 -A/2012

6. Shn J ain, learned counsel forthe petltIoner submits that in the light of
judgment passed in the case of Joseph Kantharaj and Anr. (Supra), the
learned trial Court did not considered the application under Section 10 of the
CPC and rejected the same on the ground that the: subject matter of both the

~ suits are different.

7. I have heard learned counsel for the petitioner.

8. TheHonble Suprerne Courtin para 9 and 10 of 1 1ts Judgment passed
in the case of Joseph Kantharej and Anr.(Supra) has held that while deciding
the application under Section 10 of the CPC, the Court has to decide
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'matter pnma-fac1e Whether the agreement is genmne and the defence s bona
-ﬁde than should deferthe proceedings of the su1t filed for ev1ct10n '

9. Para9 and 10of the aforesaid Judgment is rcproduced as undcr

" There can-be no dispute about the general proposition.

laid down by the High Court in Haji Iqbal Shariff; But the .

- High Court ignored the fact that though the first appellant
had admitted that he was earlier the tenant under the
previous owner, te had also specifically pleaded that the
previous owner had executed an agreement of sale and
permitted him to continue in possession in part
performance of the said agreement of sale and that
therefore he ceased to be a tenant from the date of

- agreement, namely 11.6.1997, that the relanonsth of
landlord and tenant between him and the previous owner
had come to an end, and that as on the date of sale by
Anthony Swamy in favour of the respondent, he was in

' possession in part performdnce of the agreement of sale
and not as a tenant. In fact the first appellant also filed a .
suit for. specific performance in the year 1999 which is
pending. If there was an agreement 6f sale dated 11.6.1967
and delivery of possession in part performance, as alleged
by the first appellant, then he did not become a tenant
under the Respondent and the decision in Haji Igbal Shariff
relied on by the‘Hz'gh Court would be inapplicable.

- 10. We may however clarify that a mere assertion by a tenant
. that he is in possession in part performance of an agreemem‘
" of sale, or the mere filing of a suit for a specific performance,
by itself will not lead to deferment of the eviction proceedings
under section 43 of the New Act. But where the respondent in
" an eviction proceeding under the Rent Act denies the
relationship of landlord and tenant contending that he is not
in possession as 'a tenant and produces and relies upon an
- agreement of sale in his favour which confirms delivery of
possession in past performance, and a specific  performance
suit is pending and there is no lease deed, or payment of rent
)__’rom the date of such agreement of sale, or no
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acknowledgment of attornment of tenancy, section 43-of the
new Act may apply. But a word of caution. Courts dealing
with summary proceedings against tenants under Rent Acts
for eviction, should be wary of defendants coming forward

- with defences of agreement of sale; lest that becomes a stock

" defence in such petitions. Unless the court is satisfied prima
facie that the agreemenr is genuine and defence is bonafide, -
it should not defer the proceedings for eviction under the Rent
Aets.” : : = '

10.  Inthepresent casc the defendant has entered into an agreement for -
sale of the suit property and under the said agreement, the total sale
consideration amount of Rs.8.00 lac was paid by him and out of which only
Rs.6.00 lac was required to paid on the date of execution of the sale deed
and when the sale deed did not got executed by the plamtlff he’ ﬁIed a suit for
'SpeC.lﬁC performance.

11. - After receiving of the notice only, than the plaintiffhas ﬁled the suit,
therefore, it is not a case of where after filing the suit for eviction, the defendant
created defence by filing the suit of specific performance. Whereas, the suit of
 specific performance was filed prior to filing of the suit foreviction.

12.  The defence taken by the defendant appears to be bona-fide and'the -
agreement to sell is also prima-facie, appears to be genuine agreement. The
trial Court while rejecting the application did not consider this aspect and has
only considered that the subject matter of both the suits are different but they
are between the same parties. Now the defendant is in possession by way of
part performance and no more as tenant and as per law laid down by the
Hon'ble Supreme Court, the fate of the subsequent eviction suit is depended

" . on the fate of suit for spe¢ific performance. If defendant succeed in his suit

and decree is executed he would become the owner of the suit property. In
such event, defendant would not be entitled to get decree in his suit for eviction.
Hence, to apply this 'test' the proceeding of eviction suit is liable to be stayed.

13. 'Therefore‘ the impugned order dated 05.08.2015 is liablé to beset -
aside and the application filed under Section 10 of the CPC is allowed

14,  The proceedmg of C.8 No. 41A/2012 shall remain stayed.
15 Accordingly, the ‘petmon stands allowed.

Petition allowed. -
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I L.R. [2017] M:P., 1063 .
: - WRITPETITION.
BeforeMr Justice S.C. Sharma- © .
W P. No. 2706/2015 (Iridore) declded on 12 September 2016

THE MALWA VANASPATI & CHEMICALS CO. LID. - ..Pefitoner
"STATEOFMP &anr. e T Respondents

.A. . Land Acqmsmon Act (I of 1 894), Sectton 11 & 16 -

-Acqms:tmn of Land - Power of Collector ‘to take. Possession -
" Applicability - In the year 1944, Petitioner, through permission from

erstwhile Maharaja Holkar State, acquired some land for the purpose
of startmg a public limited company - - Land was acquired, possessmn
was taken and compensatlon was paid by petitionerto land owners -
Durmg a period when company faced crisis, they sold certam piece of
land and in respect of this transfer, on a complaint, Collrector ordered
to take back the whole property from petitioner - Challenge to - Held

. =" State has not peinted out any statutory provision of law which -

empowers the Collector to dispossess the petitioner company -

- Collector has no jurisdiction to pass such order u/S 16 of the Land

Acquisition Act ~Order /S 16 can only be passed when land of a person
is acquired by passing an award by the Collector u/S 11 of the Act -
This provision does not empower theé'State Government to forcibly
dispossess the titleholder from his property against whom no such-

~award has been passed and who has received the possession in 1946

after due acquisition and has pald compensation to the land owners
dlrectly, who is recorded as Bhumiswami and is in settled possessmn
as lawful owner. since pre-mdependence Petitioner is entitled to

' possess and utilizé the property Order passed by Collector is set

aside - Petition allowed. : (Paras 19, 23,24)
3 ﬁﬁ&ﬁﬁfﬁiﬁﬁﬂ(f&%ﬁf) &IeT 11 arm—qf#arram‘-r
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" B. Revenue Book Circular, Part I no.4 - Applicability - Held
_ - Petitioner cannot be thrown out of his property by an executive action
- Petitioner is in possession of land since 1946 as Bhumiswami and is
not guilty of transgression of law of the land in the present case -
Revenue Book Circular has no appllcatlon in the present case. ,
(Para 16 & 18) -

& woeT gRawT IR, 37771'1.??4—57217‘@?” TR
— A B BRNfE FRfA® R S wuld ¥ A} wE weT Wi
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@ FdA 9SO ¥ yEsIar € |

C.  Constitution - Article 300-A - Right to Property - Held -
A title holder of property who is recorded as Bhumiswami cannot be
thrown out of his property and is deprived of his constitutional rights
- guaranteed under Article 300-A of the Constitution, without there being
any statutory provision reflected in the impugned order on the basis of
which said property could be declared property of State Government.
- (Para 15)

7 T — 9w 300—v — WafT BT ST — afutEiRa —
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D. - Practice - Validity of Order - Held ~-Tt is well settled

' pi‘opbsiﬁmj of law that validity of an order has to be judged only on the
- basis of contents of order and not by any réason supplemented in the

return/affidavits filed by the State in support of the order.. (Para 23)
g vah — arder @t AftarEr — afPEiRG — as R @

| qeenfie gReT € 5 e ke @ faftmr=rar @1 frofa dae IR

# gadeg @ aER ® fear o g @ sk = R oSy wTa aRe B
gl § TR e /ayauat § FqRs el SR R '
Cases referred : B | . S
1997 RN 141, AIR 1931 Privy Council 248, AIR 1956'SC 479, AIR
1989 SC 997. j o _—
© (Supplied: quagraph.numbers)
ORDER "

S.C. SHARMA, J. :- The petitioner before this Court is a Company

registered underthe Companies Act, 1956 in the name and style of “Malwa

Vanaspati & Chemicals Company Ltd.,” has filed this present petition through
its Director. ' ' ' .- .

"2, Theerstwhile Maharaja Holkar-“Stﬁte vide order dated 28/11/ 1944

has accepted the petitioner Company's offer to float a public limited Company
for production of vegetable Ghee and the development of such other allied
industry and an order was published in the Holkar Gazette called as Huzur
Shree Shankar Order. Order No. 493 was published on 28/11/1944 (Annexure
P/1). It has been further stated that subsequently 2 Notification was issued

. under the provisions of Indore Land Acquisition Act, 1919 on 11/02/1946

w/S.4 proposing to acquire 41.38 acres of land. The notificatior /o ublish.d:
in Holkar Gazette on 11/2/1946 (Annexure P/2,. Thereafter on 14/2/1 946a
declaration wS. 6 of the Indore Land Acquisition Act was published by the
Holkar State in respect of 41.38 acres of land. Again on 24/3/1946 a -
Notification was issued wS.4 of the Indore Land Acquisitiori Act intending to
acquire 1.10 acres of land and the Holkar-State issued a Notification w/S. 6
on 2/4/1946 in respect of the same land. The petitioner Company was placed
in possession on 1/4/1946 in respect of the land measuring 4.33 acres. The

- petitioner has filed possession letter and payment of receipt of compensation
.as Annexure P/6 and P/7. The land was acquired and handed over to the

< R
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' ,"pet-iﬁoner-Compar'ly, the compensation was paid and the petitioner became-
absolute title holder of the property. S : T

'-3.  Thata part of the land of the petitioner Company was acquired by - -
. Madhya Bharat Government which was the successor Government of the
Holkar State. A notification was issued on 24/2/1956 w/S.4 of the Land |
" Acquisition Act, 1894 for acquiring 2.38 acres and the NotificationNo.54
dated 27/2/1956 is onrecord, The petitioner Coinpany was paid compensation
being land owner by the Madhya Bharat Government. The petitioner Company
right from the date the land has been handed over to the petitioner Company,
is recorded as owner of the land. The petitioner Company got their name
mutated in all revenue records. Copies of the Khasra entries for the year
' 1951-1952 are also on record as Annexure P/9. It has been further stated
- that the petitioner Company also submitted an application under the provisions
of M.P. Land Revenue Code for diversion of the land from agricultural to
non-agricultural purpose and a diversion order was passed on 26/10/1 083.1t
has also been stated that proceedings under the Urban Land Ceiling & -
Regulation Act were also initiated against the petitioner Company
acknowledging the petitioner as owner of the lanid. The matter was contested
by the petitioner Company, however, as the Urban Land Ceiling Act was - -
- repealed, the proceedings came to an end. ‘ :

- 4, The petitioner Company has further stated that they are paying property
tax in respect of the Company's building and factory to the Indore Municipal
Corporation; Indore. The petitioner Company after commericement of their
commercial preduction in the year 1950, on account of bad market conditions,
. suffered losses and in the year 2003 the Company became a Sick Unit. The
Petitioner Company has availed financial assistance from various Banks and
ultimately took financial assistance from an Asset Reconstruction Company to
repay the secured debts of Banks and Financial Institutions and subsequently
took financial assistance from private parties to repdy the dues of the Asset
Reconstruction Company. The petitioner Company, in order to clear the various
loans and also keeping in view the need of the hour ghd keeping in view the
Indore Master Plan, as the land use is Industrial / Commercial, applied to
Collector, Indore to issue a No Objection Certificate. The Land Acquisition
Officer, on the basis of the application submitted by the petitioner Company,
sought opinion from the Tehsildar, Nazul and a report was submifted by the
Tehsildar Nazul on 8/11/2012. The petitioner Company also applied for -
issuance of No Objection Certificate from the Nazul Department and the Nazul
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= Ofﬁccr on 4/12/2012 1ssued a Ietter to the petltloner asto why they want a

“No Obj ection Certificate. The petitioner Company promptly submitted areply .

on.20/1 2/2012 stating that they are the land owners and wantsto develop the
land as'per the Master Plan and, therefore, as a map-has to be sanctioned .
- fromthe Town & Country Planning Department, aNo Ob_] ection Certlﬁcate
. is certamly reqmred from the Tehsildar Nazul.

5. Tt has also been brought to the notice of thls Court by the learned
-senior counsel that on 16/8/2013, Tehsﬂdar Nazul submitted his report on the
basis of application submitted by the petitioner Company, that the petitioner
Company is Bhumiswami continuously since 1992 — 1993 . In thie month of
February 2014 a small piece of land was sold to certain persons. The buyers
got their name mutated in the revenue records on 2/4/2012, however, on-
2/8/2014, the Mutation Officer has suo-motu cancelled the mutation and
against the order cancelling the mutatlon, the buyers have preferred arevision
before the Board of Revenue which is pendmg It has been further stated by
the pétitioner Company that on 31/1 0/2014, the respondent No.2 — Collector,
Distt.; Indore has directed the District Reglstrar not to register any document
" in respect of the land belonging to the petitioner Company. The petitioner
Company submitted l€tters of request for obtaining copy of letter dated
31/10/2014, however, the documents was not given to the petitioner Company. .
On the contrary, a letter dated 18/11/2014 was received by the petitioner
Company by which the petitioner Company was directed to furnish the sale
deeds in respect of the land sold by the petitioner Company. Reference was
also made to some complaint dated 7/6/2014. The petitioner Company
submitted its reply on 26/11/2014 and-again demanded the copies of the
documents. It has been further stated that vide order dated 2/12/2014, the
Collector Indore has decided some complaint dt 7/6/2014 without providing
_ anopportunity to the petitioner Company and has also directed the authorities
to take possession of the land admeasuring 41.38 acres. It was held by the
Collector that the land vests in the Government with immediate efféct
(Annexure P/22), It has been further claimed that on 4/12/2014 the Collector
took possession of the land, locks were placed over the main gate of the
‘Factory and a panchnama was prepared on 4/12/2014, The petitioner -
Company being aggrieved by the alleged unilateral action of the Collector,
came up before this Court by filing Writ Petition ie., W.P.No. 8953 /2014
and this Court has set aside the order passed by the Collector dated 2/12/
2014 and the Collector was directed to pass a fresh order after granting an -
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: .opportumty of hearmg to the petmoner Company. ThlS Court has passed an
~ order'on 28/1/2015: It has been further stated that the responglent Collector -
directed the petitioner Company to appear on 23/2/2015 and on 23/2/2015
the Collector himself was on Tour and the matter was posted for2/3/2015.. -
- The petitioner Company demanded copies of relevant documents 1nc:1ud1ng
the complaint dated 5/6/2014 and the documents were also provided to the
+ petitioner Company. The petitioner Company also submitted its objectionson
- 9/3/2015 requesting the Collector to inform the petitioner Company that under
which provision of law the Collector is proceeding ahead in the matter. -
However, the respondent Collector has rejected the applications and again an
order was passed on 9/3/2015. The petitioner Company again came up before
this Court by filing Writ Petition ie., W.P. No. 1748/2015 which was again
allowed directing the Collector to decidé the applications afresh: The order
was passed by this Court on 18/3/2015. Thereafter the petitioners have
appeared before the Collector on 23/3/2015 and the Collector has disposed -
of the pétitioner's application by order dated 25/3/2015. Thereafter the
Collector after passing an order on 25/3/2015 has directed the Tehsildar to
_ open the locks and to.provide the documents to the petitioner Company and
to prepare a Panchnama. The petitioner Company was not permitted to take
out documents from their office, as stated in the Writ Petition, and a reply was
filed by the petitioner Compaiiy to the complaint dated 5/6/2014 regarding
maintainability of the proceedings and also in respect of the jurisdiction of
respondent No.2. The respondent Collector, as argued by the petitioner.
Company, without granting proper opportunity of hearing to the petitioner’
Company finally closed the proceedings and has passed an order whichis -
impugned in the present Writ Petition. The impugned order dated.1/4/2015 is
under challenge before this Court by which the Collector hasheld that the
land now vests with the State of Madhya Pradesh and therefore, possession
of the land should be taken by the State Government. It has been further -
_ argued by the learned senior counsel that the impugned order has been passed
by taking shelter of Sec. 16 of the Land Acquisition Act and by no stretch of
imagination, Sec. 16 of the Land Acquisition Act is applicable in the peculiar
. facts and circumstances of the case. It has been argued that in the present
case, no award u/S. 11 of the Act was passed by the Collector and the Land
Acquisition Act has been repealed w.e.f. 1/1/2014 and, therefore, no action
can be taken under the repealed Act. It has also been argued that the Company. -
has directly paid compensatlon to the land owners and the land in quesnon -
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" has beeri vésted with the petmoner Company and, therefore by no stretch of
imagination, the Collector could have taken an action w/S. 6 of the Land
. Acquisition Act. It has also been argued by the learned senior counsel that the
* Collector has also taken shelter of the Revenue Book Circular Khand 1 No.4
and the ground raised by the petitioner Company is that the instructions under
the Revenue Book Circular are only executive instructions and have no
* statutory force of law. The Collector who was jurisdictionally incompetent to
take action in the matter has passed an illegal order without any authority to
do so and, therefore, the impugned order dated 1/4/2014 deserves to be set
aside. Various other grounds have also been raised by the petitioner Company
and it has been argued that the land in question is exclusively under the
ownership of the petitioner Company. The petitioner Company is the title
holder of the property. It is recorded as owner of the property in revenue
records and, therefore, by taking shelter of some provision which is. not
applicable in the peculiar facts and circumstances of the case, the entire action |
of the Collector, Indore stands vitiated. The j)etitioner Company has also
argued before this Court that the Company was facing financial crunch and
they are left with no other choice except to sale the piece of land to satisfy its
borrowers including the Banks as well as Asset Companies. The petitioner
Company also wanted'to develop the land as per the Master Plan, 2001 and,
therefore, entire action of the Collector of taking away the land from the lawful
title holder, w1thout there being any provision of law, deserves to be quashed
by th15 Court. : -

6. Arejoinder has also been filed in the matter and it has been: stated that
the petitioner Company continued with the managing activities upto 2012 and
as the petitioner Company was facing financial crunch, part of the land has
* been sold. It has also been stated in the rejoinder that reference to Sec. 57 of
the M. P. Land Revenue Code is improper and incorrect. It has been stated
that the aforesaid statutory provision of law does not confer any jurisdiction

over the Collector to take over possession of the land belonging to the
petitioner Company. It has also been stated that the petitioner has become
absolute Bhumiswami of the land and a Bhumiswami cannot be deprived of
his land on a frivolous complaint filed by inter-meddler. It has been stated that
the land was sold to dispose of dues of financial institutions to meet the statutory
liabilities, to meet the liability of the labour and other institutions and no part -
of the sale proceeds has been diverted for personal benefit of any Director or -
shareholder .of the Comparny. The petitioner Company .has prayed for
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quashment of the order dated 1/4/2015

: 7. A detailed and exhaustive reply has been ﬁled by the State of Madhya
Pradesh and the stand of the State Government is that the erstwhile Maharaja
of Holkar State under the Huzur Shree Shankar issued order dated 28/11/1944

- . accepted the proposal of the petitioner to float a Public Limited Company for

production of vegetable ghee and development of otlier allied industries and
thereafter the land was acquired for the purpose of setting up a factory and
other production activity. The State Government has further stated that after
sometime the petitioner Company has closed the production and the factory
was also closed and no production activity is going on for the last 10 years.
'The respondent State has filed copies of tax returns of the petitioner Company
and their contention is that no production is going on since long time. It has
also been stated that the land was acquired under the Indore Land Acquisition
Act, 1919 and the Act is"akin to the provisions of the Land Acquisition Act,
1894 and as the purpose of acquisition was frustrated in midwayand if such
purpose is not fulfilled then the land can very well be reverted back and the
same shall vest in the State Government, in the light of Sec. 57 of the Land
Revenue Code. The respondents have further stated that no person is entitled
to mortgage, sale, gift the land which has been acquired under the Land
Acquisition Act without previous sanction of the State Government. The State
has further stated that the petitioners have entered into various agreements
without permission of the State Government and by taking action as per the:
provisions of the Land Acquisition Act, 1894 and the Land Acquisition Rules,
1963 they have taken action against the Company. However, the respondents
State in paragraph 6 of the return has admitted that the petitioner Company
has paid compensation to the land owners and théreafter the petitioner Company
was placed in possession, however, it was acquired for the purpose of
establishment of factory. It has been further stated that by covenant dated 7/
10/1948 all the Princely State merged into the Union which was known as
Madhya Bharat Union and on 19/7/1948 the State of Madhya Pradesh acceded
to the domain of India and on 24/11/1949 the Raj Pramukh of Madhya Bharat -
issued a proclamation accepting the provisions of the Constitution of India
and on 26/1/1950 the Constitution of India came into force and the United
State of Gwalior, Indore and Malwa became part of Part — B State of Madhya
Bharat. The Princely State of Indore became part of Madhya Bharat Union
and the Madhya Bharat Union merged into the domain of India. The Indore
Land Acquisition Act, 1990 stood repealtf,d and the provisions of the Land
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' Acqu1s1t10n Act, 1894 came into force in respect of the atea in.question. It
" has been stated that Part — 7 of the Land AchISItlon Act 1894 deals with -
_ acquisition of land for Companies and the Rules framed'in that regard are

- known as Land Acquisition (Compames) Rules, 1963.

8. The contention of the respondent State i is that by virtue of the Land .
. Acqmsmon (Compames) Rules, 1963 the respondent — —Collector is competent
- to take possession of the land as the Company was not using the land for the
purpose it was acquired-and the land 'should be reverted back to the
‘Government. The respondent State by taking shelter of the Land Acquisition
Act, 1894 and the Land Acquisition (Companies) Rules, 1963, as stated in
the return, that they have rightly passed the impugned order in respect of the
land in question, as the purpose for which the acquisition was made, stood
frustrated. It has also been stated that as the Company has sold the land to
* certain other individuals and has deviated from the purpose for which the land
was acquired, the respondents have rightly passed the impugned order and
no case forinterference is made out in the matter. Apart from stating the
aforesaid, it has been prayed that the Writ Petition be dismissed.

eI Heard Iearned counsel for the part1es at length and perused the record ‘

_ 10 In the present dase, the und1sputed facts are the petltloner No.1-
- Company is registered under the provisions of the Companies Act, 1956.
The Government of His Highness The Maharaja Holkar in the l1ght ofthe - -

. recommendat1ons of the Commerce Minister dated 26/10/1944 read with the
Opinion of the Cabinet dated 13/11/1944 was pleased to accept the offer for
establishment of a Company for the purpose of setting up an 1ndustry The
petitioner Company made efforts for purchasing land from various land owners
and pursuant to the order passed by the Holkar State, on 10/2/1946 the
Holkar Staté issued a Notification u/S. 4 of the Indore Land Acquisition Act,
1919 for acquiring 41.3 acres of land and thereafter Notification was issued-
on 14/2/1946 u/S. 6 of the Indore Land Acquisition Act, 1919. Again a

Notification was issued on 24/3/1946 u/S. 4 of the Land Acquisition Act in
respect of 1.10 acres and a Notification W/S. 6 was issued in respect of the
aforesaid land on 2/4/1946. The petitioner, as stated, paid the price of the
land to the land owners directly and the petitioner was placed in possession
of the land in question. The land vested absolutely in the petitioner Company
and the petitioner Company is also in exclusive possession of the land.’

11.  Thatin 1956 the Railways _achired2.3 acres of the petitionei"s land

v
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and as the petitioner is the title holder of the property and is recorded as-
Bhumiswami, was paid compensatlon by the Government. The petitioner
- Company was involved in the production of Vegetable Ghee and development
of other allied activities, however, since 2003 the petitioner Company started
'running into Josses and finallya Reference was registered with the B.LER. -
- While all this was going on, the creditors of the petitioner Company, most.of
them were Banks, started action under the Sécuritisation and Reconstruction,
" of Financial Assets and Enforcement of Security Interest Act, 2002 and the
 petitioner Company in order to pay liabilities of the Bank, borrowed fundé
Banks as well as Asset Reconstruction Company. Three sale deeds were
executed and one lease was executed in favour of third parties. A complaint
* was made against the petitioner Company by one Dr. Manohar Dalal, Advocate.

12. . The facts further reveals that the petitioner Company being exclusive
. title holder of the property is paying property tax in respect of the Company's

building and factory to the Indote Municipal Corporation, Indore. The

petitioner Company applied to the Collector, Indore for issuance of No
- Objection Certificate, as the Company was intending to sell part of the land to
clear the dues. As the land is Industrial / Commercial an opinion was sought
from the Tehsildar Nazul. The Tehsildar Nazul submitted report on 8/11/2012
and a No Objection Certificate was also granted from the Nazul Department -
on 4/12/2012 informing the petitioner as to why they want a No Objection
Certificate. The petitioner Company submitted a reply stating that they want
to develop the land as per the Master Plan and a Map has to be sanctioned
from the Town & Country Planning Department, hence, No Objection
certificate is required from the Tehsildar Nazul. On 16/8/2013 the Tehsildar
Nazul submitted a report that the petitioner Company is a Bhumiswamianda
small portion of the land has been sold to certain persons name. Name of the-
buyers have been mutated in the revenue records on 2/4/2012. Grievance of
the petitioner Company started on 2/8/2014 when the Mutation Officer has
suo-motu cancelled the mutation in respect of the buyers and the buyers have
preferred a revision which is pcndmg before the Board of Revenue.

13.  On 31/10/20 14 the Collector, Indore has directed the Dlstrlct
Registrar not to register any document in respect of the land belonging to the
petitioner Company. The petitioner Company submitted letters to the Collector

demanding certain documents and submitted a reply also to the Collector and . -



“

" 1LR [20'1 7]'M P. | . .The Malwa Vanaspan Vs. State of M. P 1073

based upon the complalnt submitted- by Dr. Manohar Dalal, Advocate the -
- “Collector; Indore has passed an order dated 2/ 12/2014 taking possession of

the land admeasurmg 41.38 acres. The order passed by the Collector was
challenged by-the Company by filing a Writ Petition ie., W.P.No. 8953/2014 .

. and this Court has set aside the order passed by the Collector and the Collector

was directed to pass a fresh order after granting an opportunity of hearing to
the petitioner. The Collector has passed a fresh order on 9/3/2015 and the .
petitioner Company has again preferred a Writ Petition ie.,

“W.P.No. 1748/2015 which was allowed again- directing the Collector to pass

a fresh order. The Collector has again passed an order on 1/4/2015. The
Collector has passed the impugned order by taking shelter of Se¢. 16 of the
Land Acquisition Act, 1894 and of Revenue Book-Circular Part—1, No.4.

14 Sectlon 16 of the LandAcqulsmonAct reads as follows:

o 16. Powe;' to take possession.- When the CoIlector has made
an award under Section 11, he may take possession of the
land, which shall thereupon vest absolutely in the Government
free from all encumbrances

. ' 15. - This Courthas carefully gone through Sec. 16 of the Land Acqu151t10n
Act, Sect1on 16 of the Land Acquisition Act is-not at all applicable in the

circumstances of the case. It only provides that when a Collector passed an
award w/S. 11, he can take possession of the land and the same vest absolutely -
in the Government free from all encumbrances. In the present case, no such
award has been passed pursuant to which the Collector is taking possession
of the land and, therefore, Sec. 16 has got no application in the facts and
circumstances of the case. A title holder of the property who is recorded as
Bhumiswami, is being thrown out of his property and is deprived of his
constitutional right guaranteed under Article 300-A of the Constitution of India
without there being any statutory provision reflected in the impugned order -
on the basis of which the property can be declared the property of the State
Government. Similarly, shelter of the Reévenue Book Circular has also been
taken by the Collector: Partl, No.4 of the Revenue Book Clrcular reads as
under : i

quﬁﬁwwaﬂ;
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16. The aforesaid Revenue Book Circular has again got no application in
the present case.

17.  Inthe case of Ramcharan and others Vs. State of Madhya Pradesh

' and others reported in 1997 RN 141 it has been held that the Revenue Book

Circular does not have the force of law, and it is only meant for guidance of
the Revenue Authorities. The impugned order has been passed without there -
being any statutory provision / Authonty :

 18.  Inthe case of Eshugbayt Eleke Vs. Officer reported in AIR 1931 N

Privy Council 248, it has been held by the Privy Council that all executive
actions must be founded on statutory authority and the petitioner in the present -
case is in possession of the land since 1946 as Bhumiswami. He cannot be.
thrown out of his property by an executive action. The petitioner is not guilty
of transgression of the law of the land in the matter. It has been argued by the

- - learned counsel for the respondent State that the land in question was acquired
" - by the Holkar State for establishment of industry with intention to give
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‘employment and development of the clty by mvokmg urgency clause andas -

the purpose has come to-an end and as the land is being sold by the land

owners, the State Government is well w1_th1n its jurisdiction to initiate
proceedings and to take back the possession of the land under the provisions
of Revenue Book Circular. Learned counsél has also placed reliance upon
Sec. 44 of the Land Acquisition Act, 1894 and Sec. 99 of the Right to Fair
Compensation and Transparency in Land Acquisition, Rehabilitation and
Resettlement Act, 2013. :

19. = The undlsputed facts of the case reveal that the petltloner Company is
. in peaceful and settled possession of the land in question right from 1946. The
Company is the Bhumiswami. The petitioner’s title was recorded by the State
Government in the Revenue Records and the same is fortified by the fact that
in 1956 part of the land was acquired by the State Government for the purposes
of construction of Railway Line and the petitioner being the land owner was .
paid compensation. The petitioner Company is being deprived of its property
by passing the impugned order and the respondent State has not been able to
point out any statutory provision of law which empowers the Collector to
pass the impugned order and to dispossess the petitioner Company.

20.  Inthe case of Eshugbayi Eleke (supra), the Privy Council has held as
under : E '

Their Lordships are satisfied that the opinion which
has prevailed that the Courts cannot investigate the whole of
the necessary conditions is erroneous. The Governor acting
under the Ordinance acts solely under executive powers, and
in no sense as a Court. As the executive he can only act in
pursuance of the powers given to him by law. In accordance
with British jurisprudence no member of the executive can
interfere with the liberty or property of a British subject except
on the condition that he can support the legality of his action;
before a court of justice. And it is the tradition of British justice -
that judges should not shrink from deciding such issties in the
face of the executive. The analogy of thé powers of the English
Home Secretary to deport aliens was invoked in this case.
The analogy seems very close. Their Lordships entertain no
doubt that under the legislation in question, if the Home - -
Secretary deported a British subject in the belief that he was
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an alien, the subject would have the right to question the vahdlty ‘
of any detention under such order by proceedings in habeas .
- corpus, and that it would be the duty of the Courts to
investigate the issue of alien or not. The case of Rex V.- -
Governor of Brixton Prison ([1916] 2 K.B: 742) turned
first on the question whether the regulation under which the
. order was made was wulfra vires, which was a question.of
* law. It further turned on the question whether the Secretary of
State was abusing the powers given to him under the order by
using them to deport a mere criminal, who 1t was suggested,
" was no danger to the State. -

2. In the case of Bidi Supply Co. Vs. Union ofIndJa reported in (AIR
1956 SC 479), the apex Court has held as under:

“As said by Lord Atkin in Eshugbai Eleko's case the executive
can only act in pursuance of the powers given to it by law and
it cannot interfere with the liberty, property and rights of the

 subject except on the condition that it can support the lcgahty
ofits action before the Court”

. 22 In the case of State of UP Vs. Mahara]a Dharmander Pratap
Singh reported in (AIR 1989 SC 997) the apex Court has held as under :

“Possession can be resumed by Government only in amanner
known to or recognised by law. It cannot reSume pdssessiqn '
otherwise than in accordance with law. Government is,
accordingly prohibited from taking possession otherwise than -
in due course of law™.

23.  Inthe light of the aforesaid judgmetits, the only statutory provision
relied upon in the impugned order is Sec. 16 of the Land Acquisition Act. The -
provision of is not at all attracted in the facts and circumstances of the case.
The aforesaid provision is attracted only when the land of a person is acquired
by passing an award and after acquisition, possession of the acquired land is
taken and, therefore, the aforesaid provision does not empower the State
Government to dispossess a title holder from his property against whomno
such award has been passed and who has received the possession after due -
acquisition and has paid compensation to the land owners directly. It is a well
settled proposition of law that validity of an order has to be judged only on
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the basis of the contents of the order arid-not by-any reason supplcmented in
~ thereturn / affidavits filed by the State in support of the order.

- 24, Inthelight of the aforesaid, ‘this Court is of the considered opinion
. thatthelearned Collector was jurisdictionally incompetént to pass the impugned .

- order by taking shelter of Sec. 16 of the Land Acquisition Act 1894 and

' Revenue Book Cifcular —Part — I, No.4'does not confer a power upon the
Collector to for01b1y dispossess the petitioner who is a title holder of the
property and who is in settled possession as lawful owner since pre-
independence. Not only this, the provision relied upon under the M.P. Land
Revenue Code are not at all applicable in the facts and circumstances of the
case. In fact, depriving the petitioner of its property by passing an executive
order is contrary to the well settled principles of law and, therefore, as the
petitioner Company is title holder of the property, owner of the property and
recorded as Bhumiswarmi, is entitled to possess the property and to utilise the
property. The impugned order is bad in law and is hereby quashed.

25.  With the aforesald the present Writ Petition stands allowed and
. disposed of.

Petition allowed.

LL.R. [2017] M.P., 1078 *
'~ WRIT PETITION
Before Mr. Justice Rohit Arya
W.P. No. 3202/2010 (Gwalior) decided on 20 September, 2016

MAA SHEETLA SAYAPEETH MANDIR
VYAVASTHAPAN SAMITI/SHITLA MATA

KALYANSAMITI - ...Petitioner
Vs. : - S
STATE OF M.P. & ors. . . ...Respondents

_ A Sac:ety Regtstnkamn Adhiniyam, M.F. (44 af 1 973),

- Sectwn 3(e), 20, 21 & 25 and Public -Trusts Act, M.P. (30 of 1951),
Section 36(1)(b) - Exemption - On 16.03.2009, petitioner Samiti got
itself registered under the Adhiniyam of 1973 - Later, on 03.07.2010,
. Registrar, Public Trust obrdered for registration of petitioner Samiti as
public trust - Challenge to - Held - Despite interim orders passed by
this court on 24.06.2010, impugned order was passed on 03.07.2010,
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-therefore for this reason alone, the same is hereby set asnde Further.
held -In absence of any documentary evidence relatmg to title,

. possessmn or any other right and interest of the society with- regard to

temple on record and looking to the undlsputed fact that temple is
- constructed on forest land as mutated in revenue records, claim for
temple as a private property is not sustainable and is hereby rejected
"- Further-held - For the purpose of attracting provisions of Section
36(1)(b) of Public Trust Act, the public trust or society must be engaged
in activities of management of its properties/estate/assets with its
functional orientation amenable to regulatory measures as provided
under the Adhiniyam of 1973 - In the instant case, there is no document
produced on record to claim that said society is administered under
" the provisions of the Adhiniyam 0f 1973 - Contention of petitioner that
society is immune from the applicability of Trust Act, u/S 36(1)(b) cannot
be accepted and is hereby rejected - Public Trust Act is applicable in
the present case - Registrar public Trust- is directed to initiate the
_proceedings - Petition partly allowed. (Paras 4.1,4.2 & 4.3)
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B. Words & Phrases - "admtmstered under any enactment
for time being in'force" -Held - In Section 36(1)(b) of the Public Trust
Act, the legislature has consciously used the word 'administered' and
has not used the word 'registered' - Word 'administration' means
'management of the affairs of an mstltutlon . (Para4.3)
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Cases referred :

. AIR 1970 SC 2097, 1976 JLJ 465, 1991 JLJ 93, 2010 (I) MPJR
- 40, (1987) 1 SCC 213, (2003) 2 SCC 111,-AIR 2004 SC 4778

. K.S. Tomar with 5.8, Tomar, for the petitioner.
Nidhi Patankar GA. for the respondents/State.

ORDER

RoHiT ARrya, J. :- A socmty vide Annexure P/2 shown to have been
- registered under the provisions of Society Registrikaran Adhiniyam, 1973 (for
brevity “the Adhiniyam of 1973”) on 16/3/2009 in the name of Shitla Mata
Kalyan Samiti; the petitioner, has approached this Court with the grievance
initially against the notice dated 10/5/2010, Annexure P/1, under Section 5
(2) of the Public Trust Act (hereinafter referred to as “the Trust Act’ Yread
with Rule 5 (1) of the Public Trust Rules, 1962 under the signatures of Registrar,

- Public Trust, Gwalior inviting objections on an application filed by the Ex-

. officio Tehsildar under Section 4 of the Trust Act for registration of public
trust in the name of Mandir Maa Shitla Mata Nyas, Village Satau, District
Gwalior. The notice was published in the Gazette as well on 28/5/2010 calling
upon the interested persons to file objections on 11/6/2010 in the matter of
enquiry as regards registration of the trust as contemplated under Section 5 of
the Trust Act. During pendency of the petition, the findings recorded by the
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3 Registrar, Pubhc Trust under Section 6 of the Trust Actand further order for
reglstratlon of Public Trust on 3/7/2010 has been challenged. '

2. Petitioner has contended that Shitla Mata temple is one of the oldest -
temple of the area and was originally constructed 400 years ago by the
- forefather of the petitioner-Late Shri Gajadhar Singh, which was initially ~
installed at village Kharaua, Tehsil Gohad, District Bhind, but later onas -
Goddess-Shitla Mata in his dreams expressed-her wishes to shift her and
install in the forest area away from his residence, therefore, by obeying the

o .orders of Goddess Shitla Mata the forefathers of the petitioner installed the

Deity Shitla Mata in Xho known as Shitla Mata Mandir, Kho. After the death
of Gajadhar Singh, his son Ramanand Singh and then his son Mahant Har
Govind Singh and thereafter present Mahant Nathuram is in charge of the
Deity's worship and management. As such, it is a private temple and property
of Mahant Nathuram since Samvat 1669 (year 1612). Now in the interest of
temple and the Deity it was decided in the year 2009 to get the society
registered under the Adhiniyam of 1973 in the name of Shitla Mata Kalyan
Samiti, Satau, Tehsil Gwalior, District Gwalior. Accordmgly, the society is
registered vide registration certificate dated 16/3/2009. -

With the aforesaid pleadings, it is submitted that the seciety being
administered under the Adhiniyam of 1973, the provisions of the Trust Act

are not applicable to it in the light of provisions contained under Sectiori 36 - -

(1) (b) of the Trust Act and, therefore, the impugned notice issued under
Section 5 of the Trust Act and published in the Gazette calling upon the
objections for registration of trust in the name of Mandir Maa Shitla Mata
Nyas is patently illegal and contrary to the provisions of the Trust Act.

The order dated 3/7/2010 passed by the Registrar, Public Trust,- -

recording the findings under Section 6 of the Trust Act and further direction
for fegistration of the public trust is without jurisdiction and illegal. The said
order is also patently illegal and contemptuous, as despite interim ordér passed
by this Court on 24/6/2010 staying further proceedings of registration of the
society as public trust pursuant to notice dated 10/5/2010, the same has been
passed ' .

- 3. - Therespondents have filed counter afﬁdayit. Itis contended that temple
- of Maa Shitla is located on survey nos.397,°398, 399 and 400. The same is
feeorded as forest land in the revenue records. The temple is sithiated on survey
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'10.398. As such, it is the public property. Petitioner without disclosing the fact that

~ the temple is on the Government land and not on the private land-manipulated
. issuance of the registration certificate, Annexure P/2, under the provisions of the
~ Adhiniyam of 1973. Petitioner though submitted reply on 11/6/2010 in response

- to the notice dated 10/5/2010 published in the Gazette, but did not submit any

document much less title document inrespect of Shitla Mata Mandir showmg his
ownership or any right and interest therein. Eventhe registration certificate allegedly

obtained by them and annexed as Annexure P/2 was not submitted. Reply to the '

aforesaid objection was also submitted by the applicant-Ex Officio Tehsildar on
1/7/2010, wherein the facts were reiterated that the temple is in the Government
- land and as such, it is a public property. Offerings and belongings of the Deity is
also public property. The public trust was constituted to save the property and the
public money, to ensure development of the temple and to checkmate misuse,
misappropriation and encroachment in the vicinity of the temple. As such, the
process for constitution of public trust was in pure public interest. Moreover,

Shitla Mata Mandir though is claimed to have been managed by the forefathers of -

‘the petitioner for last 400 years, but without any proof of ownership or right and
interest in the temple and the society is allegedly registered in the year 2009 only.

Tt is also pointed out that due to large scale encroachment in the area, .

a Public Interest Litigation has also been filed pending consideration before
this Court vide Writ Petition No.1331/2009 (Rajkumar Mishra vs. State of
M.P. and others), wherein directions have been issued to the Collector for
-enquiry, investigation and removal of encroachment in the same vicinity/area.

4, It appears that the Registrar, Public Trust, upon consideration of
application filed under Section 4 of the Trust Act with documents and objections
“submitted by petitioner on 11/6/2010 has passed a detailed order on 3/7/
2010. ,

4.1. . Before further proceeding wiith the contentions advanced as regards
the non-applicability of the provisions of the Trust Act and that the impugned
notice dated 10/5/2010 issued under Section 5 of the Trust Act is without
jurisdiction, this Court considers it apposite to address on the propriety in
passing the order dated 3/7/2010 in the teeth of the interim order passed by
this Court on 24/6/2010 in presence of counsel for the petitioner as well as
respondents/State. .

It app ears that neither the petitioner nor the counsel for résp ondents/

State notified the authority about the interim order passed on24/6/2010,as

"
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there isno documentary evidence in that behalf on record albeit petitioner in
the amended petition has stated that the interim order was brought to the
- notice of the authority, to which there is no reply. The amendment application

" was filed on 28/6/2011 and the same was pressed at belated stage, which
-was allowed on 15/3/2016. There appears to be no contempt proceedings

: mltlated :

Be that as it may. This Court cannot be oblmous of the fact that the
impugned order is passed during the currency of interim order passed by this
- Court and, therefore, for this reason alone the: 1mpugned order dated 3/7/2010
deserves to be and is accordingly set aside.

4.2.  Now turning to the question of appllcablhty ofthe Trust Actand legality

" and validity of the impugned notice dated 10/5/2010, Annexure P/1, issued
under Section 5 of the Trust Act, it is considered appropriate to consider the -
‘material placed before this Court in the writ petition in support of the claim of
right and titlé since Samvat 1669 (year 1612) over the Shitla Mata Mandjir as
a private property. Except a photocopy of the alleged resolution signed by
some persons for registration of the society, photocopy of the registration
certificate dated 16/3/2009 and byelaws of the soclety, there -is no

“documentary evidence as regards title, possession or any other right and
interest of the society in relation té Maa Shitla Temple on record. It appears
that, no document was filed before the Registrar, Public Trust, alongwith the
reply dated 11/6/2010 also. There is no denial to the fact specifically pleaded
by respondents/State in page nos.4 and 5 of the counter affidavit that location
of Shitla Mata Temple is in survey nos.397, 398, 399 and 400 and the temple
is constructed on survey no.398; forest land mutated in revenue record. Under
these circumstances, in the opinion of this Court, the claim of the petitioner
that Shitla Mata Mandir is a private property is not sustalnable and is hereby
réj ected :

43. Therefore, the question arises “whether a skeleton society consntuted
on papers having no title and right over the Shitla Mata Mandir can claim to
be running the temple and, therefore, the affairs of the society ¢an be said to
- be administered under the provisions of the Adhiniyam of 1973. Therefore;
" the same is exempted from the purview of Trust Actin view of Section 36 (1)
(b) of the Trust Act?” For this purpose it is expedient to refer to provisions of -
Sectlon 36 of the Adhiniyamof 1973:-

“3 6. Exemptton -(1) Nothmg contamed in thzs Act shall



1084  Maa Sheetla Sayapeeth Vs. State of M:P. I.L.R.[2017]M.P.
| apply to- B

(a)  xxxxx

b)) a publw trust administered under any enactment
© for the time bemrg in force, and”

The legislature has consciously used the phrase “administered under -
any enactment for time being in force” and has not used the word “registered”.
The meaning attributed to the word administered takes its colour from the
" meaning of the word “administration”, means management of the affairs of an
institution: S.X. Singhv. V.V Giri, AIR 1970 SC 2097 referred to. The word
“administered” defined in Black's Law Dictionary and is understood in legal
parlance as management. As such, for attracting the provisions of Section 36
(1) (b) of the Trust Act, the public trust or society must be engaged in the
activities of management of its properties/estate/assets with its functional
orientation amenable to regulatory measures as provided for under the
Adhiniyam of 1973.

Careful perusal of the provisions of the Adhiniyam of 1973 suggests
that through various provisions not only the registration of the society, but its
constitution, working, financial conditions are regulated by the Madhya Pradesh
Societies Registrikaran Adhiniyam, 1973 (heteinafter referred to as “the Act”).
Sectlon 3 () defines a Society to mean “a society registered or deemed to
have been registered under this Act”. The Act contains many provisions which
give extensive powers of control to the Registrar over the affairs of a society,.
Section 11 empowers the Registrar to amend memorandum, regulations and
byelaws of a society if he considers that the amendment is necessary in the
interest of the society. Section 20 deals with property of the society. Section
21 provides that a society cannot acquire or transfer any immovable property
without the prior permission of the Registrar. Section 25 provides as to what
books of account are to be kept by a society. Section 26 empowers the
Registrar to seize records, registers or the books of account of a society. The
Registrar can also taken possession of funds and property of the society through
a duly authorised person. Section 28 provides for filing of RETURNS and
authorises the Registrar to order a special audit. Section 32 empowers the
Registrar to hold an enquiry into the constitution, working and financial position
of a society. The decision of the Registrar is binding on the society. The Act

" also authorises the State Government under section 33 to supersede society
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incase of m1smanagement and to remove the Governing Body and app omt a
person to manage the affairs of a society. As such, a society registered under
the Adhiniyam of 1973 is required to maintain complete record not only as
' rcgards its members, but also its property, it has to file annual return, audit,
inspections etc, There is no document in the aforesaid context placed on record
to claim that the said-society is administered under the provisions of the h
- Adhiniyam of 1973 There is no document placed on record or even before -
the Registrar, Public Trust, with its objection dated 11/6/20 10 in the context
of and with reference to obligation .of the society of having assets, i.e.
immovable and movable properties and complaisance of various provisions
of the Act in the matter of management of such assets, as detailéd above, so
that society may be said to be administered by the provisions of the Act.
" Under these circumstances, the contention of learned counsel for the petitioner
that it is immune from the applicability of the provisions of Trust Actunder Section -
36 (1) (b) of the Trust Act cannot be countenanced and the same ishereby rejected.

' Learned counsel for the petitioner has cited judgments viz, Shankar

Singh and others vs. Sanstha Sonabai Shravikashram, Khurai and
another, 1976 ILJ 465, Digamber Jain Hitopadeshini Sabha, Bina and
another'v. Shri Narendra Kumar Bukharia and others, 1991 JLJ 93 and
Julious Prasad vs. State of M.P. and others, 2010 (I) MPJR 40 in support
of his contentions, but looking to the aforesaid facts, the judgments, so cited,
are distinguishable and are of no assistance to the petitioner, as in all these
cases there was no dispute as regards ownership, right and interest of the
public trust registered as a society and the dispute related to transaction of
the property and in that context the Court has upheld the claim of immunity of
the society from applicability of the provision under Section 36 (1) (b) of the
Trust Act. In this context it may be noted that the reliance upon the decision in
a case without semblance of factual situation is not only misplaced, but also
misdirected, as the ratio of a judgment neither can be understood nor applied -
without factual context. The Hon'ble Supreme Court in the case of Ambica
Quarry Works vs. State of Gujarat and others, (1987) 1 SCC 213: has
observed that:

“The ratio of any decision must be understoad in the
background of the facts of that case. It has been said long
time ago that a case is only an authority for what it actually
decides, and not what logically follows from it.”
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: In the case of Bhavrzagar University vs. Palitana, Sugar Mills Pvt.
. Ltd.,(2003)2 SCC 111 it has been observed that:

“It is well settled that a little difference in facts or
additional facts may make a lot of difference in the
precedential value of a decision.”

Further in the case of Bharat Petroleum Corporanon Lid, and'
another vs. N.R. Vairamani and another, AIR 2004 SC 4778 the Hon'ble
Supreme Court has held that:

“a decision cannot be relied on without disclosing the factual
situation.”

Now, as this Court has upheld the applicability of the Trust Act, hence,
maintainability of the application filed under Section 4 of the Trust Act by the
Ex-officio Tehsildar for registration of the trust Mandir Maa Shitla Mata Nyas,
village Satau, District Gwalior and issuance of notice under Section 5 (1) of
the Trust Act inviting objections by the respondent no.2-Registrar, Public Trust,
_ are hereby upheld. Consequently, the Registrar, Public Trust, is directed to
initiate the proceedings de novo from the stage of notice under Section 5 of
the Trust Act dated 10/5/2010. Petitioner, if so chooses, may submit title
documents and other related or relevant documents in support of the objections
raised on 11/6/2010 within two.weeks. Thereafter, the authority shall proceed
to decide the objection in accordance with law and pass necessary orders.

Accordingly, with the aforesaid observations and directions, the writ
petition stands allowed in part and disposed of.

Petition partly allowed.

LL.R. [2017] M.P., 1086
WRIT PETITION
: Before Mr. Justice Rohit Arya
W.P. No. 110/2016 (Gwalior) decided on 22 September, 2016

RAJENDRA SINGH KUSHWAH ...Petitioner
Vs. i :
STATE OF M.P. & ors. ’ ...Respondents

A Service Law - Dismissal from Service - Police
Regulations, Para 64 - Petitioner, head constable alongwith three other
constables were assigned a duty of custody of an accused who was
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taken to hospital -Accused fled away - J oint enquiry by the department -
-~ One Naresh Singh (constablé) was found negligent and i'é'sponSIble
for the incident whereby he was dismissed from service - Petitioner -
was not found guilty by enquiry officer - - Disciplinary Authority disagreed
- -with the:appreciation of evidence by Enquiry Officer and again issued
_ notice to petitioner and ordered punishment of dismissal to petitioner .
" -Appellate Authority modified the punishinent to compulsory retirement
- Petitioner's mercy appeal was also dismissed - Challenge to - Held -
_ Disciplinary authority gave a reasoning that petitioner, being head
- constable did not exercise proper supervision and control on other
constables which led to escape of accused - Furthier held - For the act
of negligence and omission of Naresh, punishment imposed on
petitioner of compulsory retirement depriving him of his service tenure
is a disproportionate penalty moreso in view of the fact that during his
service tenure, he has earned 170 awards - Matter remanded back to
. appellate authority for imposition of lesser punishment - Petition partly
allowed. ' (Para16) -
. @ War R — Yar @ qaegly — gt AP R 64 —
W, g aReas B M AW arEs! B WY (F afged e
Fifseara @ W ST X7 o1, #Y afwReEn &1 wder wWiUT TAT om —
ARRF AT T — BT gR wgE sid — Ry RiE (@RES) ) ue.
@ fag Sl@mEE e Swer wmr e fag ekt WA 9 wesga
AT T o — Wiawal AfrerY g AT B < T umEr T ew —
wiaEdl ARG FRT O & [eAET W FIEiTS IR srehd o
¥ el Bt g Afew W faar aur ardl @ ge=gf @1 ave amefYw
fear — afiel yiRer Y 3 9ve & sl dafgfia & aRefda fear —

- arf @Y o arfi Y wiRer o g o — &t gAtd - afrfeiRa -

sEtE TRER 3 e fRar 5 o 3 gem aReEs g9 @ A,
I AREd’ W Shaa wdger v friEer @ gaiw T few e
TRvmREsY ARRE Fred 7 — o afifEiRa - e @ 9dar gof
& @Ay & fag arh & [emera ¥ 9fua w@d gy 99 W AtEE
darefa 1 s Aftrifyw faar s spmie aia @ i) st «f
2, 39 I27 B gfena v gy f5 sws daem & i sEd 170
QR -Affd f5d § — g T B aftriver 2y afiell mifter @t
muﬁﬁﬁﬁﬁmw !rrﬁmraimwgl

B. DtsaplmaryAuthorlty - Appreciation of Evtdence Held
- Appreciation and assessment of material brought on record by
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; department and delinquentis within the exclnswe domam of dlsclplmary

" authority and cannot be faulted unless conclnsmns drawn by the authorlty h

. suffer from_ the vices of (i) Jurisdiction; (if) perversity of approach when
" relevant materials are ignored and irrelevant materials are considered

- . while recording findings; (iii) conclusions drawn by authority aresuch -

. which no man of common prudence shall arrive at, and (iv) conclusions
. are lacking in bonafides applying principles of Wednesbury

reasonableness _ ; (Para 12) .

&. agwmﬁ?ﬁyn‘aam? m&wwzmaﬁr aﬁtﬁa‘fﬁa
fraTT §RT 3 S g aftee W arht ¥ wenl a1 qEaiee |
fremzon, ey w1 @ srgEmfe At @ sddT © v @ sl ey
Ffe 1 Frare 91 wodt o a@ fo gifRen g e 1 e B
il 4 7fw 7 8 (1) aftreRan (i) gRewivr 9 frrdfwmr, w9 Frees
aftrfafae sxd a9 YT A @ SR fear At aeT wrE a6t
© e ® T A 3 (i) TR g1 Prerd R fresd 99 @ R w

B AT IS @Rd T ugEar wen (iv), deTaed gfmgaar @

hmaaﬁangaﬂﬁgq ﬁmf#mqmmwél

C.  Constitution - Article 226 & 227 - Jurisdiction of Court’
- Held Jurlsdlctlon of this Court under Article 226 and 227 of °

- Constitution in such matters is requlred to be exercised with care,

caution and circumspection, as this Court cannot sit in appeal over the

]udgment of dlsc1pllnary authority. N (Para 12)

T TR — s 226 azzr—wa‘?aﬁwﬁm
affreifa — A wat ? WU & e 226 7 227 @ a9
A 6 JARBIRGT &1 99 wEear €, gaedr ¥ 9@ wEEig @

fear o =iy FAtfE 9w =T, mﬁ,mmﬁﬁurfﬁim’ra%ﬁvfzrw

afld & w9 F gAad ¢ wY whar |
Cases referred

2009 (2) MPLJ 458 2010 (4) MPLJ SN 4, 2009 (2) MPLJ 632,

(2010) 5 SCC 783, (2010) 9 SCC 496 (2014) 2 SCC 108, AIR 1998 SC'

2713, (2001) 2 SCC 386.

DP Smgh for the petitioner.
- Sudha Shrzvastava P.L. for the respondent Nos. 1 to 4/State

a
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T . ORDER - ' |

i ROIIIT ARYA, J - Petitioner takmg exceptlon to the order (Annexure
* P/1) dated 5/12/2014 passed by the disciplinary Authority-respondent no.4

. imposing major penalty of dismissal from service; order dated 22/4/15

(Annexure P/2) passed by the appellate Authority-respondent no.3 substituting
. the penalty of compulsory fetirement for dismissal from service, as well as; to
the rejection of mercy appeal by respondent no.2 vide order datéd 17/7/15,
- has filed the instant petition under Artlcles 226 and 227 of the Constltutlon of
India. : ‘ .

2. Facts necessary for disposal of this'petition are in narrow compass.

3. Petitioner, while serving as a Head Constable, on 8/5/2014 was
assigned the duty of custody of accused Pradeep Rathore with the assistance
of other three constables namely Kanti Raj (Constable No. 37), Naresh Singh
(Constable No. 166) and Wasim Akhtar (Constablée No. 1890). On the

"+ aforesaid day, at about 9 am, acciised Pradeep Rathore was taken to J.A.

Hospital for admission-from Central Jail, Gwalior. The accused had undergone
surgical operation on 9/5/14 and thereafter was shifted to General Ward. The
-petitioner and said three constables continued to be in charge of custody of
the accused. Qn 13/5/2014, during the period 3 am to 6 am, accused Pradeep
Rathore fled away from the General Ward. As a result, apart from registration
of case against Pradeep Rathore as Crime Case No. 328/14 for the offences
punishable under sections 224 and 225 of the IPC, respondent no.4 took a
decision to initiate disciplinary proceedings against the petitioner and the three
constables. Accordingly, charge-sheet was issued to all the four persons and
reply was solicited. Upon consideration of the reply, on 10/7/14, the

disciplinary Authority decided to appoint Presenting Officer and Inquiry Officer -

for enquiry. Thereafter, a joint enquiry was held. The Enquiry Officer found -
“that at the relevant time, Naresh Singh (Constable No. 166) was on duty and
due to his lapse or negligence, the accused had fled away. He had not informed
either the fellow constables or the Head Constable before going to respond
the call of nature, during which period, the accused had fled away i.e. between
3 am to 6 am. Under these circumstances, neither the other two constables,
nor the petitiorier/head constable could be held responsible for the act of
fleeing away of accused Pradeep Rathore. Consequently, the Enquiry Officer
did not ﬁnd the charge levelled against the petitioner as proved, as well as,
the other tvqo cqnstables but found the charges proved against Naresh Singh. -



1090 R.S. Kushwah Vs. State of M.P. "LLR.[2017]M.P.
Thereaﬂer he was dlsmlssed from servwe _ o
4, The dlsc1p11nary Authorlty, however upon appreciation of the ev1dence

- and other material placed on record, concluded that findings recorded by the
Enquiry Officer were not on correct appreciation of evidence and, therefore,
opined that the findings are erroneous and consequenﬂy recorded- its

" disagreement thereupon and issued notice (Annexure P/9) dated 30/9/14 to ‘
the petitioner and other two constables. Reply thereto was submitted by the
petitioner on 6/10/14. Upon. consideration of the reply, the impugned .
punishment order was passed dismissing the petitioner from service, which _

. has been modified by the appellate Authorlty substituting penalty of compulsory

retirement for the same.
5.  Learnedcounsel forthe petitioner has raised following contentions:-
(@) Before the proceedings were initiated under Rule 18

(i)

(itf)

of the MLP. Civil Services (Classification, Control and

- _ Appeal) Rules, 1966 (for short “the Rules of 1966”),

neither the Governor nor the competent Authority has
passed any order for joint enquiry. Therefore, the
enquiry so held stands vitiated. In thisregard, learned

. counsel has referred to judgments in the cases of

Jagdish Vs. State of M.P. & Others (2009(2) MPLJ

458), Jeevanram Vs. State of M.P. & Others (2010 -

(4) MPLJ SN 4) and the order passed in W.P. No.
4962/2007 (Vinay Sharma Vs. State of MP &Ors).

The disagreement note suggests that the disciplinary
Authority had already made up its mind and notices
so issued in fact and in effect tantamount to post-
decisional hearing. Hence, the impugned punishment
based thereupon is bad in law. In this regard, learned
counsel has relied upon Nilu Vs. M.P. State Electricity
Board (2009 (2) MPLJ 632).

Petitioner has been subjected to discrimination in the
matter of punishment, as on identical charges, other
two constables namely Kanti Raj (Constable No.37)
and Wasim Akhtar (Constable No. 1890) have been

let off with penalty of with-holding one increment with

Ity

I
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V)

" LLR[2017]MP,  K.S.Kushwah Vs. State of M.P

cumlﬂatlve effect, though Naresh Singh (Constable No

' 166) has been visited with penialty of disrnissal. In this
regard, learned counsel has relied upon judgment.of .

. the Apex Court in the case of State.of Uttar Pradesh'
. and others Vs. Raj Pal Singh.(2010) 5 SCC 783.

The appellate Authority has not applied its mind t6 the-
facts in hand while passing the impugned order
(Annexure P/2). In this regard, learned counsel has
relied upon judgment of Hon'ble the Supreme Court
in the case of Kranti Associates (P) Ltd. v. Masood
Ahmed Khan, (2010) 9 SCC 496 .

Even otherwise, by applying the Wednesbury principles
of reasonableness and doctrine of proportionality, the
punishment of compulsory retirement is
disproportionate to the allegations leveled against the
petitioner. The Authorities have not taken into
consideration the measure, magnitude and degree of
misconduct and further that no.element of motive or
mens rea or moral turpitude was involved. In this
regard, reliance has been placed upon judgment of the

* Apex Court in the case of Chennai Metropolitan

Water Supply And Sewerage Board and Others V.
T.T. Murali Babu ((2014)2 SCC 108).

1091,

6. " Per contra Ms. Sudha Shnvastava learned Panel Lawyer has made
the following submissions:-

®

Respondent no.4 is un-disputedly the disciplinary

Authority and competent to impose major penalties
including dismissal. On the orders of respondent no.4,
charge-sheets have been igsued to the petitioner and
other three constables. The replies submitted by them
have béen‘considered by respondent no.4 and it was
decided by him to institute enquiry by appointing

. Enquiry Officer and Presenting Officer vide order dated

10/7/14. As such, there is no lack.of authority in

respondent no.4 in the matter of ordering such enquiry
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for common proceedings under Rule 18 of the Rules
of 1966 as the provision contained therein authorizes
the Authority competent to impose penalty of dismissal

" to order for joint enquiry. Hence, no exception can be
taken to the joint enquiry held against the petitioner
and other three constables. Even otherwise, there is
no prejudice caused to the petitioner in the matter of
enquiry held against him along with the three
constables, as full opportunity was afforded and
enquiry- was held strictly in accordance with the
procedure prescribed under Rule 14 of the Rules of
1966.

(i)  The disagreement note prepared by the disciplinary
Authority and notice issued to the petitioner no where
indicated any proposed punishment so that it can be
said that the Authority had expressed its mind to impose
punishment and, therefore, contention advanced by
learned counsel for the petitioner that the aforesaid
notice was only a formality and tantamount to post- °
decisional hearing is misconceived and misdirected. In
fact the disagreement note reflects proper application
of mind and appreciation of evidence placed on record.
Thereafter sufficient opportunity was given to the
petitioner to respond to the views of disciplinary
Authority on disagreement.

(i)  The petitioner was holding the post of Head Constable,
a higher Officer having control and supervision over
the constables attached with him for the purpose of
ensuring safe custody of accused Pradeep Rathore
during his stay at J.A. Hospital , where he had undeérgone
surgical operation. It was the duty of the petitioner not
only to have a watch on the movement of accused

" Pradeep Rathore, but also to ensure full and effective
co-ordination among the constables in the matter of
periodical duty assigned for effective check on custody

- of the accused. Petitioner since was found lacking in
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_ hlS duty bemg an Officer-in-charge and had not taken
reasonable precautions whlch led to escape of the
accused, therefore, major penalty has been imposed
upon him. Petitioner cannot claim discrimination with -
constables Kanti Raj (Constable No, 3) and Wasim
Akhtar (Constable No. 1890), who otherwise were
newly recruited constables on compassionate grounds
and did not have much experience in service.

. Therefore, no plea of parity can be raised. . '

.(v)  Thedisciplinary Authority and the:appellate Authority .
' both have applied tlieir mind to the entire record, as -
well as, the contention raised by the petitioner and
thereafter passed the impugned orders. Petitioner has
not pointed out any such plea which has not been
considered in the impugned orders, warranting
interference under Article 226; an equitable Junschcuon
with limited scope of judicial review. :

(v)  .Considering the gravity of charges amounting to
dereliction of duty and serjous misconduct, the
punishment of compulsory retirement, by no stretch of
imagination, can be said to be disproportionate.
Consequently, it is submltted that the petition sans ment

and be dismissed.
7. Heard, counsel for the parties.
8. It is not in dispute that respondent no.4-Senior Superintendent of Police

is the disciplinary Authority.and competent to impose penalty of dismissal in relation
to Head Constables and Constables. Respondent no.4 has served the charge-
sheet upon the petitioner and other three constables and upon consideration of
. thereply has taken a decision to constitute enquiry against the petitioner, as well
as, three constables and, accordingly, appointed the Presenting Officer and the
Enquiry Officer. As such, the joint enquiry held against the petitioner cannot be
faulted with, disputing the authority of respondent no.4. The judgment relied upon
by the counsel for the petitioner in the case of Jagdish (Supra) is clearly
distinguishable on facts. In that case, though the appointing Authority in relation to
the petitioner thereini.e. Excise Officer was the State Government, but the Excise
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. Commissioner had taken a decision to hold the joirt enquiry and, therefore, he
-was ot found to be competent to inflict the penalty of dismissal and, accordingly,
the order of joint enquiry was quashed. The other judgment mted by the petitioner
in the case of ¥inay Sharma (Supra) is also of no assistance to the petltloner as -
- the facts are again distinguishable. ' - :

o The Enquiry Officef did not find the charges proved agamst the petitioner,

as well as, Constables Kantiraj and Wasim Akhtar while the same were found
. proved against Constable Naresh Singh. The disciplinary Authority/respondent
no.4 while disagreeing with the findings of the Enquiry Officer has given reasons
for the same. It be noted that respondent no.4 had not indicated the proposed
penalty in the notice served upon the petitioner along with copy of the enquiry
report, Law in this regard is well setfled. The Hon'ble Supreme Court and various
High Courts have taken exception to the notice issued by disciplinary Authority
upon disagreement with the enquiry report, if the notice indicated the punishment
likely to be imposed, christening the same as “post-decisional hearing”. Under
these circumstances, the principles of natural justice were found to have been
violated. In this regard, learned counsel has placed reliance on the judgments
rendered in the case of Punjab National Bank Vs. Kunj Behari Mishra (AIR
1998 SC 2713)and Nilu (Supra). However, such is not the case in hand, as there
is no mention of proposed penalty in the notice served upon the petitioner.
Consequently, the contention that the impugned notice tantamount to post-decisional
hearing cannot be countenanced and the same is, accordingly, rejected.

9. Now, the question arises as to whether the complaint of petitioner that
he has been subjected to hostile discrimination in the matter of imposition of
penalty, violating his fundamental rights under Articles 14 and 16 of the
Constitution of India, is justified and/or further whether the penalty Imposed is
disproportionate to the charges levelled against him ?

10.  Before addressing upon the aforesaid question, it is apposite to
conSIder the charge levelled against the petltloner The same are quoted below:-

1- ﬁmﬁﬁwﬁmmﬁa?mw
FPRET | 9N BT AR I AT Fodedl by "R -
AIIRATE) T SErAAar Waifa & | :

2~  SWIFIER 7 o) fafdd dar s el o gfes
| g eE ® U1 —64 BT SeeH BT | -
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11 - Assuch, the allegationis that ofne gl] gence and derehctlon of duty in

- violatien of Para 64 of the Police Regulations: Identical charges were framed . o

against the other three constables namely Kanti Raj, Naresh Singh and Wasim -
- Akhtar, a joint enquiry was held and a common set of evidence was placed. -

~ ~ However, conclusion arrived at by the disciplinary Authority in relation to-

petitioner was dismjissal from service for'the reason that petitioner being Head
" Constable did not exercise proper supervision-and control on the other
constables which led to. escape of the accused. Naresh Singh who was on
duty between 3 to 6 am near the bed where the accused was handcuffed had
.gone to respond the call of nature without intimating the other Constables.
Therefore, he was held guilty of the charge and penalty of dismissal was
inflicted. Whereas, the other two constables namely Kantiraj and Wasim Akhtar
were visited with penalty of with-holding of one increment with cumulative
effect, purportedly for the reason that they were recently recruited on

" compassionate grounds and were having lesser experience in service. However, .

the punishrrient of dismissal from service in respect of the petitioner has been
.converted into compulsory retirement by the appellate Authority.

12.  Inthe matters relating to departmental enquiries, the disciplinary -
. Authérity is in geisin with the entire material pléced on record such as

preparation of charges, service of charge-sheet, enquiry held.and punishment

imposed. Therefore, the appreciation and assessment of material brought on

record by the department and the delinquent is within the exclusive domain of
- the disciplinary Authority and the same cannot be faulted unless the conclusions

so drawn by the disciplinary Authority suffer from the vices of (i) Jurisdiction;

(ii) perversity of approach when relevant materials are ignored and irrelevant

materials are considered while récording the finding; (iii) the conclusions so

-arrived at by the disciplinary Authority are such which no man of common
prudence shall arrive at and (iv) the conclusions otherwise are lacking in
bonafides applying the principles of Wednesbury reasonableness. Moreover,
the jurisdiction of this Court, under Articles 226 and 227 of the Constitution
in such matters is required to be exercised with care, caution and
circumspection, as this Court cannot sit in appeal over the _]udgment of the
d1sc1p]mary Authority. - :

13. Now, turning to the facts in hand, admittedly petitioner was a Head
Constable and wasrequired to exercise effective control ahd_ co-ordination
amongst the other three constables to ensure safe custody of the accused
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while he was hospitalized. Petitioner cannot seck parity with constables
Kantiraj and Wasim Akhtar for the reasons stated above: Hence, the complaint

of’ d1scr1m1nat10n is devoid of merit and substanée and the same cannot be
_ countenanced. The judgment cited by the learned counsel in the case of Raj ‘
" Pal Singh (Supra) is of no assistance to the petltloner being distinguishable -

on facts )

However, the questlon whether the penalty as imposed is
- disproportionate to the charges framed against the petitioner on the touchstone
~ of doctrine of proportionality is required to be addressed. .

14.  Thedoctrine of proportionality is a well recognized concept of judicial
review in our jurisprudence. It is true that it is within the discretionary domain
“and exclusive power of the Authority making a decision to quantify the

punishment once charge of misconduct is proved, but such: discretionary power

- becomes vulnerable and exposed to judicial intervention if exercised in a manner

which is found to be out of proportion to the charges found proved i.e. if the
. punishment is in excess to the gravity of offence. Considerations like measure,

magnitude and degree of misconduct are some of the relevant factors on which

the punishment imposed is tested under the principles of doctrine. of
' proportionality. The aforesaid principle of law clearly suggests that the
+ proportionality is concerned with the way in which the disciplinary Authority
has ordered its priorities while making decision. Attributions of relevance and
importance to the factors that weighed with the Authority while passing the
decision, precisely provide the factual matrix to the Courts to assess the decision
as primary review while applying the principle of proportionality; in other
words, it is a balancing test. The balancing test means scrutiny of excessive
and onerous penalties manifesting imbalance of relevant con31derat10ns

15 The Hon'ble Supreme Court in the case of Om Kumar and others
V. Union of ndia ((2001)2 SCC 386) has Tucidly explained the distinction
between scope of interference in judicial review of administrative action where
cliallenge is made on the ground of discrimination under Article 14 of the
Constitution and where challenge is made to an administrative action as
arbitrary, irrational or unreasonable. The Courts apply the principle of primary
review known as doctrine of proportionality where the administrative action
is challenged under Article 14 as being discriminatory and i in such case the

question before the Courts is to consider the correctness of the level of -

discrimination applied and whether it is excessive and whether it has nexus

»
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with the objective 1ntended to be achieved by the administrator. In paragraph -
- 28 of the aforesaid judgment, the Hon' ble Apex Court has elucidated the
concept of proportionality as under:- :

- “28.By proportlonahty we mean the question whether, while
regulating exercise of fundamental rights, the appropriate or least
restrictive choice of measures has been made by the legislature
or the administrator so as to achieve the object of the legislation
or the purpose of the administrative order, as the case may be.
Under the principle, the Court will see that the legislature and the
administrative authority ‘maintain a proper balance between the
adverse effects which the legislation or the administrative order
may have on the rights, liberties or interests of persons keeping in
mind the purpose which they were intended to serve'. The
legislature and the administrative authority are, however, givenan
area of discretion or a range of choices but as to whether the
choice made infiinges the rights excessively or not is for the Court.
‘That is what is meant by proportionality.”

In paragraphs 66 to 68, the concept of primary and secondary i‘éview and
the applicability of Wednesbury test therein has been couched by the Apex
Courts in the following words:-

“66. It is clear from the above discussion that in India where
administrative action is challenged under Article 14 as being
discriminatory, equals are freated unequally orunequals are treated
equally, the question is for the Constitutional Courts as primary
reviewing Courts to consider correctness of the level of
discrimination applied and whether it is excessive and whetherit -
has a nexus with the objective intended to be achieved by the

- administrator. Here the Court deals with the merits of the balancing
action of the administrator and is, in essence, applying
'proportionality’ and is a primary réviewing authority.

67. But where, an administrative action is challenged as
tarbitrary' under Article 14 on the basis of Royappa (as in

- cases where punishments in disciplinaty cases are challenged),
the question will be whether the administrative order is 'rational’

_ - or 'reasonable' and the test then is the Wednesbury test. The
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Courts would then be confined only to a secondaty role and
will only have to see whether the administrator has done well
in his primary role, whether he has acted illegally or has omitted
relevant factors from consideration or has taken irrelevant
factors into consideration or whether his view is one which no

,-réasonébl;a person could have taken. If his action dbes. not
satisfy these rules, it is to be tredted as arbitrary. In GB.
Mahajan v. Jalgaon Municipal Council, [1991] 3 SCC 91,

- at 111. Venkatachaliah, J, (as he then was) pointed out that
reasonableness' of the administrator under Article 14 in the _
context of administrative law has to be judged from the stand
point of Wednesbury rules. In Tata's Cellular v. Union of
India, [1994] 6 SCC 651 (at PP. 679-680); Indian Express
Newspapers v. Union of India, [1985] 1 SCC 641 at 691),
Supreme Court Employees’ Welfare Association v, Union
of India and Anr;, [1989] 4 SCC 187, at. 241 and U.P
Financial Corporation v. GEM CAP (India) Pvt. Ltd,
[1993] 2 SCC 299, at 307, while Judging whether the
administrative action is 'arbitrary’ under Article 14 (i.e.
Otherwise then being discriminatory, this Court has conﬁned '
itself to a Wednesbury review alwdys.

68.- Thus, when administrative action is attacked as
discriminatory under Article 14, the principle of primary review
is for the Courts by applying proportionality, However, where
administrative action is questioned as ‘arbitrary' under Article
14, the principle of secondary review based on Wednesbury
principles applies.”

16. .Now, bearing in mind the aforesald principles of law and lookmg to
thé factual matrix in hand, it is clear that petitioner-Head Constable and three
constables were subjected to departmental enquiry on identical charges. The
enquiry officer found the charges proved only against constable Naresh Singh
while the petitioner and other two constables namely Kanti Raj and Wasim .
Akhtar were exonerated of the charges. Charges against constable Naresh
were found proved for the reason that he was on duty between 3 am to 6 am 7
and supposed to sit beside the bed where the accused was handcuffed, buthe - .
did not inform the other two constables or the petitioner before gomg to respond :
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to the call of nature Due to paucity of space to sit in the ward, other constables
and petitioner were in the Verandah. Under these circumstances, the accused -
had fled away. Therefore, for the act of omission of constable Naresh Singh,
' petltloner was not held responsible by the enquiry officer, The disciplinary
. Authority dismissed Naresh Singh from services and let off the other two

constables with lesser penalty of with-holding of oneincrement with cumulative .

effect on the ground that they were newly recruited on compassionate grounds.
The dlsc1p11naryAuthor1ty, as a matter of fact, did not attribute any motive or
element of mens rea to the petitioner facilitating the accused to escape. Instead
- what weighed with the disciplinary Authority is that the petitioner was a Head
Constable and was requited to have supervisory control over the constables.
Under such circumstances, lapse was attributed to the petitioner and,
accordingly, disciplinary Authority has imposed the punishment of dismissal
-from service upon him, which has been later converted to compulsofy
retirement. In the opinion of this Court, the Authority ought to have consideréd
the measure, magnitude and degree of misconduct and the fact that constable
Naresh was to sit near the bed where the accused was handcuffed. Further,
from 9th to 13th May, 2014, during which period the accused had remained
hospitalized, no lapse or negligence was attributed to the petitioner. Therefore,
for the act of negligence and omission of Naresh, the punishment imposed on
the petitioner of compulsory retirement deptiving him ofhis service tenure has
attributes of disproportionate penalty, moreso in view of the fact that during -
his service tenure the petitioner is reported to have earned as many as 170
awards. As such, the pehalty imposed upon the petitioner has shocked the
conscience of this Court. Therefore, though this Court can exercise the
jurisdiction for substitution of lesser penalty to strike a balance and equity in
view of Article 14, it is considered apposite to remand the case to the appellate
Authority for imposition of lesser penalty upon the petitioner ensuring that he
completes his service tenure and retires on reaching the age of superannuation
in normal course. '

17. . Consequently, the order passed by the appellate Authority is quashed. -
Matter is remanded to the appellate Authority to pass a fresh order within
four weeks from receipt of certified copy of this order, after providing audience
to the petltloner in the light of observations made here-ln-above

e Accordlngly, the petition stands partly allowed ,
“ - Pemwn"partly allowed.
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“WRIT PETITION
Before Mr. Justice S.K. Seth ,
W.P. No. 15305/2016 (Jabalpur) decided on 8 February, 2017

HINDUSTAN STEEL WORKS CONSTRUCTION _

LTD. &anr. - S , ...Petitioners -
Vs. '

M/S.KANDARP CONSTRUCTION (IN DIA) PVT.LTD. ...Respondent

(Alongw1th W.P. No. 15086/201 6)

szd Procedure Code (5 of 1908), Section 10 - Stay of Praceedmg
- Petitioner through a NIT allotted work of construction of stadium and
road to the respondent company which was not completed by the
respondent by the stipulated period of 12 months, as a result of which
the contract rescinded and bank guarantee of respondent was revoked
" - Respondent filed a suit before the Civil Court at Lucknow -
Subsequently, another suit was filed by the respondent at the Civil Court
Sagar - Petitioner moved an application u/S 10 CPC to stay the
proceedings ‘of subsequent suit at Sagar, which was dismissed -
Challenge to - Held - The basic issue in both the suit is same and it is
between the same parties, thus there is identity of whole cause of action
in both the suits - It is also clear that in such a situation the subsequent -
suit shall be stayed and not the previous one - Impugned order set
aside - Matter remanded back to trial Court to decide the application
u/S 10 CPC afresh - Petition allowed. : (Paras 8, 100 & 11)
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_Cases referred
(2005) 2 SCC 256 (2013) 4 SCC 333

Sanjay K. A grawal, for the petltloners.
Amit Singh, for the respondent.

ORDER

S.K. SET]I, J. :- This order shall also govern the dlsposal of connected
Writ Petition No. 15086/2016 as it involves same facts between the same
parties. For the sake of convenience, we have noticed the facts from W.P.
No. 15305/2016 :

2. . This petition under Article 227 of the Constitution of Indiais dlrected
against an order dated 16.8.2016 passed in.Civil Suit No. 24-A/2015 by the

~First Additional Judge of the Court of District Judge, Sagar. By the order
impugned, the trial Court has rejected the application filed by the petltloners/
defendants under Section 10 of the CPC.

Relevant facts lie in a narrow compass.

3. Dr. Hari Smgh Gour University, Sagar entered into a Memorandum of
Understanding (MOU) with Hindustan Steel Works Construction Limited for
construction of Abdul Gani Khan Stadium and part of boundary wall at Dr.
Hari Singh Gour University, Sagar. The Hindustan Steel Works Construction
Limited floated an NIT for construction of various items and called offers
from the eligible contractors. Pursuant to the NIT, the rate quoted by M/s.
Kandarp Corporation (India) Limited was found to be most competitive and
suitable, therefore, Hindustan Steel Works Construction Limited allotted the
work for construction of Abdul Gani Khan Stadium and part of boundary
wall and up-gradation of existing road at Dr. Hari Singh Gour University,
Sagar.

4, Hindustan Steel Works Construction Limited issued go ahead letter
dated 30.9.2011 for deployment of resources and mobilization to take up the
work. The Letter of Intent was issued on 14.10.2011 and clause 9 thereof -
stipulates that the respondent herein was to deposit Performance Guarantee
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in tcrms of clause 40.of the NIT The Letter of Intent further stipulates that the -
' date of start of work shall be reckoned from 15 days from issue of go ahead

Tetter dated 30.9. 2011 and shall be completed in all respects WIthm 12 months
thereafter. .

. 5. As per the stipulations contained in the Letter of Intent, respondent
furnished Performance Guarantee and completed other formalities. Accordingly,
Hindustan Steel Wotks Construction Limited released mobilization advance
against the bank guarantee. After receiving the mobilization advance, the
respondent could not complete the work Wwithin the stipulated period, therefore,
Hindustan Steel Works Construction Limited issued termination notice on
23.6.2014 and the contract was rescinded. Hindustan Steel Works

-Construction Limited also revoked the bank guarantees furnished by the
respondent in their favor. To prevent the invocation of bank guarantee,
respondent filed a suit for declaration and permanent injunction in the Court
of Civil Judge, Senior Division, Lucknow which was registered as Regular

“Suit No.0001079/2014. Subsequent to the filing of this suit, the respondent
also filed a suit in the Court of Additional Judge to the Court of District Judge,
Sagar for declaration and damages, alleging that Hindustan Stecl Works
Construction Limited wrongfully terminatéd the contract and mvokcd the bank
guarantee. :

6. Upon service of the summons of the second suit, Hindustan Steel
-Works Construction Limited filed an application under Section 10 of CPC to
-stay further proceedings in the subsequent suit instituted at Sagar. Learned
- trial Judge by the order impugned, without hearing counse] for plaintiff rejected

the application under Section 10 filed by Hindustan Steel Works Construction

Limited. Perusal of the order clearly shows that the application was dealt with

in a very casual manner and without any application of mind to the provisions

contained in Section 10 of CPC and passed the Impugned order in a laconic
manmner. - : ' :

7. . "Abarereading of Section 10 makes it clear that where a suit is instituted
ina Court to Wthh the Code apphes the Court shall not procecd with the
tnal of the suit, if- .

(i) The matter in issue in the suit is directly and substantlally
- in 1ssue ina previously instituted suit between the same partles

(ii) “The previously instituted suit is pending-
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S (2) in the same court-in. wh1ch the subsequent su1t is. .
: brought or -’ :

. (b) m any other court m Indla (whether supenor mfenor
or co- ordmate or ... i L

(c) inany court beyond the limits of India estabhshed
- or contmued by the Central Go_vermnent or -

(d) before the Supreme Court

(iii) ' Where the prev1ously 1nst1tuted suit is pendrng 1n a.ny'

" of the courts mentioned in clauses (ii) or (iii); such courtis a
court of jurisdiction competent to grant the relief, clalmed in
the subsequent suit. .

8. " Thus,itis clearthat where the subject matter of the suit is one and the
same and the parties are also the same, under such circumstances, if there are

two suits between the parties, it is the subsequent suit which has to be stayed
and not the previous one. The object underlying Section 10 is to prevent
courts of concurrent jurisdiction f from simultaneously trying two parallel suits
inrespect of the same matter in issue. The ideais to, avojid two parallel suits
on the same issue by two courts and to avoid the recording of conflicting
ﬁndmgs on issues which are dn'ectly and substantlally inissue in a previously
instituted suit. In this connection, one may profitably refer to National Institute
of Mental Health & Neuro Sciences Vs. C. Parameshwara reported in
(2005) 2 SCC 256 wherein it has been held “The fundamental testto attract
Sectioni 10 is, whether on a final decision bemg teached in‘the prevrous suit,
such decision would operate as res judicatain the subsequent suit”. Section
10 appliesto cases where the matter in issue in.the subsequent suit is also
directly and substanhally in issue in the first suit; that the parties in the subsequent
suit are same or part}es under whom they or any. of them claim litigating; and,

that the court in whlch the, ﬁrst smt isfiled is competent to.grant relief claimed
in the subsequent su1t T T T

9. This aspect'of the’ matter was completely over—looked by thé’ trial
Couit-while rejecting thé apphcatlon under’ Sectlon 10 6f the Codeé of ClVll

Procedure filed by Hindustar Stéet Works® Construotlon L1m1ted In' thls =

connettion;referénce’ may bé- ‘had fo thé law 1aid down by the Supreme Court
in (2013) 4 - SCC 333 "Aspijal and ‘anothier Vs, Khushroo Rustom
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: Dadyburjor (especially paras 11 and 12). :

10. We find force i inthe submlssmn of Shri Agrawal that the basic i 1ssuc in

- both the suits is whether the termination of the contract is bad in law and the -
other reliefs claimed in the suit are only consequential reliefs, thus there is an
identity of whole cause of action in both the sults '

11.  Tnviewof the forcgomg discussion, we are unable to sustam the order-
passed by the trial Court and as a result, it is hereby set aside and the matter
s sent back to the trial Court to decide the application under Section 10 CPC -
afresh after due application of mind keeping i in view the law lald down by the -
‘Supreme Court as aforesaid. .

12. The writ petition stands allowed. The costs will follow the event.

13. Letacopy of this order be placed in the record of the connected Writ |
. Petitiori No.15086/2016. ' : : -

- Petition allowed.

-LL.R. [2017] M.P., 1104
- WRITPETITION
Before Mr. Justice Prakash Shrivastava
W.P. No. 5386/2015 (Indore) decided on 13 February, 2017

SANJAY SHRIWAS _ ...Petitioner
Vs.

THE CHAIRMAN CUM-MANAGING DIRECTOR,

MP PASCHIM KSHETRA VIDYUT VITARAN CO. T
LTD. & anr. - ...Respondents

Service Law - Compassionate Appointment - Amended Policy -
Applicability - Held - Record shows that on 02.06.2008 when petitioner's
application for compassionate appointment came up for consideration, at
that time there was a ban on compassionate appointment in the respondent
Board, thus it was rightly denied - Later, amended compassionate
appointment policy 2013 was introduced which was further amended in
2014, according to which petitioner was found ineligible - Since father of -
_ petitioner dies on account of heart attack therefore, in terms of clause

1.1(a) and 3.8 of policy, petitioner's case falls outside the purview of -- - |

consideration under the new amended policy of 2013 - Further held -
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Compassionate appointment is not a-ves_téd right and is an eiception to
the general rule of appointment to public offices - Amended policy 2013 is

.not tailor made to favour any particular person nor any malafide is reflected

- Petitioner's challenge to the amended policy 2013 cannot be accepted -

‘ Petltloner not entitled for compassionate appointment - Petition dismissed.

. (Paras 6, 11, 13, 14, & 18)
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Cases referred :

ILR (2010) MP 1876 (FB), W.P. No. 6286/2006 & W.A. No. 275/
2008 {DB) orders passed on 14.01.2008, 2016 (1YMPLIJ 418, AIR 2013
SC 3365, (1994) 4 SCC 138, AIR 2006 SC 2652, (1996) 5S8CC 268, AIR

. 2016 SC (Civil) 2475, (2007) 8 SCC 1.

C.M. Nair, for the petitioner.
. M.S. Dwivedi, for the respondents

ORDER

PRAKASH SHRIVASTAVA, J. :- This writ petition has been filed by
petitioner claiming compassionate appointment and challenging amended
compassionate appointment policy of 2013 with a further prayer to apply the
policy dated 30th January, 1997 in the petitioner's case.

2. Sans unnecessary details the essential facts are that petitioner's father

. Dwarka Prasad Shrivas was working as Line Inspector with respondent end
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had d1ed while in harness due to heart attack on, 2/ 9/06, Petltloner had made -

an application for compassionate: appointment on 2/1/2007 and vide-
- communication dated 2/6/08 he was informed that on account of banon .~

comipassionate appointment the prayer in the application could not be granted.
- Thereafter the amended compassmnate appointment policy 2013 was brought

. in force and petitioner had sent the notices dated 8/1/14 and 25/5/14 but

compassionate appointment was not granted. Since the case of petitioner is-
not covered by the amended compassionate appointment policy therefore he-
has challenged the policy also.

3. Counterlng the case of pet1t10ner reply has been filed by the
respondent/Board contending that though petitioner had applied for
compassionate appointment but since the board had put a ban on -
. compassionate appointment hence petitioner was denied the same and
petitioner's case is not covered under the new scheme of compassionate
appointment. It is also stated that vide letter dated 2/6/08 petitioner's claim:

* was rejected and notice senit by petitioner after the' amended policy was duly
rephed on 31/1/14 informing about the ineligibility of petitioner.

4. _ Learned counsel for petitioner submits that since the petitioner had
filed application under the scheme of compassionate appointment dated 30/1/
1997 therefore, his case requires consideration under that scheme and that
 the conditions which are imposed by the amended scheme of 2013 are
unreasonable and arbitrary.

5. As against this learned counsel for respondents has supported the
impugned action and has submitted that the scheme which was prevailing at
the time of consideration of petitioner's application is to be applied and new
amended policy is not arbitrary or discriminatory in any manner.

6. Having heard the learned counsel for parties and on perusal of the
- record it is noticed that on 2/6/08 when the petitioner's application for
compassionate appointment dated 2/1/07 came up for consideration at that
time there was a ban on compassionate appointrnent in the respondent/Board.
" The ban was imposed vide order dated 1/9/2000 therefore, at that time
respondents had rightly denied the compassionate appointment keeping in
view the existing ban which was prevaﬂmg at the time of consxderatlon ofthe
" application.

7. 'Noerrorin tlie above acﬁon of the responidents is found because an ,- '
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apphcatlon for compassmnate appomtment is requlred to be considered in

accordance with policy prevailing at the time of its consideration (See: Bank

of Maharashtra and another Vs. Manoj Kumar Deharta and Another
' reported in'ILR (2010) MP 1876 (FB)). ‘ :

8. The petitioner's contention that he shoutd be given appomtment under
1997 policy has also no force in view of the above Full Bench Judgment

because at that time policy of 1997 was not in force and in the similar

circumstances writ petitions of other petitioners have been rejected vide order

dated 14/1/08 passed in WP No. 6286/06 in the case of Lokendra Ambia

Vs. MP State Electricity Board and others, Division Bench judgment in WA

No. 275/08 in the matter of Lokendra Ambia Vs. MP State Electricity
- Board and others and in the matter of Ankit Verma Vs. M.P. Madhya Kshetra
Vidyut Vitran Company reported in 2016(1) MPLJ 418.

9. . . The new scheme of compassionate appointment was iniroduced on
3rd June, 2013 which was amended on 29/12/14 by incorporating clauses
1.1(a) & 1.1(b) confining benefit of the scheme only to certain category of
persons in respect of old cases prior to 10/4/12. Clauses 1.1 & 3.8 relevant
for present controversy provide asunder: :

1.1. mwmmwm#mmw
© XY e Wed B W wifdes ot wrog e @Y aiftgee fiEie 10,
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10.  Asperclause 1.1(a) the dependents of the employee dylng in harness
due to sudden accident, electrocution, murder or vehicular accident while -

- doing the work of company/board after 15/11/2000 and prlor to 10/4/12

working in earlier MP State Electricity Board/company are eligible for
compassionate appointment and as per clause 3.8 the cases except relating to
accidental death after 15/11/2000 and prior to 10/4/12 either re] ected decided
or pendlng, will not be considered.

11.  Since the father of petitioner had died on account of heart attack
therefore, in terms of clauses 1.1(a)and 3.8 of the policy petitioner's case falls
outs1de the purview of consideration under the new amended policy of 2013.

12 The matter does not end here because the petltloner has challenged .
the hew amended policy of 2013 itself on the ground of bemg arbitrary and
unreasonable.

13. The compassmnate appointment is an exception to the General Rule of
appointment to public office As a general rule appointment to public office is

to be made strictly in accordance with mandatory requlrement of Articles 14

& 16 of the Constitution. The object of compassionate appointment is to

remove the financial constraints of the bereaved family on loosing the bread-
earner and to enable the family of deceased employee to tide over the sudden

crises.

14.  Compassionate appointment is not a vested right (See. MGB Gramin
Bank Vs. Chalrawarti Singh reported in AIR 2013 SC 3365, Umesh Kumar
Nagpal Vs. State of Haryana &others reported in (1994) 4 SCC 138).

15. - Sinceitisnota vested right therefore, respondent's option to change
the policy of compassionate appointment is not closed. (See Kuldip Singh
Vs. Government, NCT Delhi reported in AIR 2006 SC 2652).

16.  Itisno longer res integra that compassionate appointment is to be
granted on consideration of several factors such as eligibility, financial condition
of the company etc. as may be provided in the scheme and such arightisa
legal nght whlch is creation of terms of the applicable scheme

17. . Power to frame pohcy by executive decision or by leglslation also



ALLR[2017]MP. s. Shriwas Vs. The Chairman MPPKVV Co. Ltd. 1109

includes power to withdraw the same unless in the former casé, it is done by o
malafide exercise of power or the decision or action taken is in abuse of
power. The doctrine of legitimate expectation plays no role when the
appropriate authority is empowered to take a decision by an executive policy
. orunder law. The authority also has full range of choice within the limits of its
executive or legislative power. (See: PT.R Exports (Madras) Pvt. Ltd. And -
others Vs. Union of India and others reported in (1996) 5 5CC 268). -

18.  In the present case the amended policy reveals that benefit of
compassionate appointment in the cases concerning the period prior to 10/4/
2012 is restricted to only certain categories of persons. The justification for
providing cut off date as 10/4/12 for such cases is given in para 1.1 of th-

scheme itself. Under Clause 1.1(a) of the amended policy, the new scheme
has retrospective application for the period prior to 10/4/2012 only to the
dependents of the employee dying in harness on account of accidental death
in certain specified eventualities while doing the work of the Board/company.
Such employees form separate class, therefore, the classification is reasonable
having nexus with object sought to be achieved. The policy is not tailor made
to favour any particular person nor malafides are reflected and it is also neither
whimsical nor has been issued with ulterior motive. Hence the petitioner's
challenge to the amended policy of 2013 for compassionate appointment
cannot be accepted. :

19.  Keeping in view the above analysis, the petitioner cannot be granted

the benefit of judgment of the Supreme court in the matter of The Energy and

Resources Institute Vs. Suhrid Sudarshan Shah and others reported in

AIR 2016 SC (Civil) 2475 and in the matter of Reliance Energy Lid. And

another Vs. Maharashtra State Road Development Corporation Ltd. And
others reported in (2007) 8 SCC 1. -

20. - HenceIam of the opinion that the writ petition filed by petitioneris
devoid of any merit and petitioner is not entitled for the relief of compassionate
‘appointment since his case is not covered by the above policy of compassionate
appointment. :

“The writ petition is accordingly dimissed.
" C.c.as per rules.

Petition dismissed.
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WRIT PETITION
Before Mr. Justice S.K. Seth & Mr. Justice Ashok Kumar Joshi
W.P. No. 21619/2015 (Jabalpur) decided on 23 February, 2017

GENERAL MANAGER, UNION OF INDIA & ors. . .Petitioners.
Vs. ’ . ’
MOSES BENJAMIN : ...Respondent

Persons with Disabilities (Equal Opportunities, Protection of
Rights and Full Participation) Act, 1995 (1 of 1996), Section 47 and
Indian Railway Medical Manual (IRMM), Volume 1, 2000 (I11 Edition),
Para 504, 532(i) & 53%(a) - Promotion - Colour Blindness - Respondent,
who qualified in written test conducted through Limited Departmental
Competitive Examination (LDCE) for selection for the post of Assistant
Commercial Manager (Group 'B’ Post), was rejected on the ground
that he was suffering from colour blindness - He filed application before
the Central Administrative Tribunal whereby his application was allowed
and petitioners were directed to convene a review viva-voce to consider
the case of respondent against 30% quota, irrespective of his visual
" standards (colour blindness) - Challenge to - Held - Duties of ACM
includes matter related to coach goods and claims etc and further
looking to the organizational chart, it is clear that Group 'B' post of
Assistant Commercial Manager is a commercial post and is not a
technical/safety post and therefore rejection for promotion of petitioner
o the post of ACM on the ground of colour blindness is bad in law - No
error committed by the Tribunal - Petition dismissed with cost of Rs.
~ 5000. (Paras 11,12 & 13)
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N.S. Ruprah, for the petltloners. .
- Ajay Pratap Singh, for the respondent.
Manoj Sharma, for the proposed interveners.

ORDER

The Order of the Court was delivered by :
S.K. SkTiL, J. :- Petitioners herein is challenging the order dated 9" September,
2015 passed in O.A. No. 200/00088/2014 and O.A. No. 857/2012 whereby
the Central Administrative Tribunal Jabalpur Bench has allowed the original
applications filed by the respondent and directed petitioners to convene a
" 'review viva-voce to consider the case of respondent who qualified in the
written test for the selection for the post of ACM (Group B post) in the
Commercial Department through Limited Departmental Compipetative
(sic:Competitive) Examination (LDCE) against 30% quota irrespective ofhis
visual standards (colour blindness) as found by the Chief Medical
Superintendent-in-charge, Jabalpur on 24.08.2012. It was further directed .
that if selected, the applicant shall be given an appointment forthwith. It was
further directed that in the event of the respondent being appointed the
petitioners shall endeavor to provide reasonable accommodation to the
respondent without assigning duties in the safety category.

2. The facts relevant for the disposal of writ petition are as under :-

3. Respondent was appointed as a Commercial Clerk on 1.12.1994.
Subsequently, he was promoted in the ministerial cadre as Enquiry-cum-
Reservation clerk and later as Chief Commercial Inspector, a group C post.
It is not disputed that the next promotion is Assistant Commercial Manager
(ACM) a group B post. .

4. - Petitioners vide Notification dated 24.11.2011 proposed to conduct:
aLimited Departmental Competitive Examination (LDCE) to empanel 2
* employees in unreserved category against 30% vacancies assessed for the
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post of ACM for promotion of the Group B service in the commercial
department. - ' :

5. Respondent took partin the examination and he qualified for viva-
voce. He received a communication dated 24.7.2012 directing him to undergo
" the prescribed medical examination for Class II Grade B Commercial
" Department in terms of para 539(a) and 532(i) IRMM Volume 1 2000 (III
Edition). .

6. Respondent was found unsuitable in the medical examination because -

of the colour blindness. He, therefore, made representation against his rejection

" by the Medical Board and sought a review of the examination'as per relaxed
standard for the post of ACM for non safety posts in the Headquarters.
However, vide order dated 29.12.2012, his request was rejected. His request
for considering him under the provisions of Section 47 of the Persons with
Disabilities Equal Opportunities Protection of Rights and Full Participation)
Act, 1995 was also rejected. His request for relaxation under para 504 of the
Indian Railway Medical Manual (IRMM) was also rejected on the ground

_that no special reasons exist for relaxing the conditions in his case. Hence, he
filed O.A. No. 857/2012 in the Central Administrative Tribunal, Jabalpur Bench
claiming the following relief :-

"G)  That, respondents be directed to modify/revise
communication dated 24.7.2012 AnnexureA-1 and so also
set aside communication dated 20.09.2012 filed as Annexure-
A -8 and to take prescribed medical exam for class-II, Group
B Commercial Department (ACM) in relaxed standard in non-
technical category in terms of para 530 (b) and 532(2) of

~ IRMM vol. 2000 (III Edition) as applicable for non-safety
category post and not connected with train working in view of
Railway Board's letter dated 10.08.2010 Annexure-A-28 and
review Medical réport be sent to respondents - C.P.O. And
applicant be allowed to be called for viva-voce test by
respondents and promoted to suitable post in Group B in view
of Rly. Board letter dated 28.01.2000 Annexure-A-23
consequent upon medical report.

@  Thatrespondents further be directed to consider case
of applicant for medical exam. In relaxed standard in non-
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- technical category as pemutted vide para 532(4) of IRMM -
and allow-the applicant to take viva-voce and complete all .
formahtles for issue of promotion order '

(i) . That, respondents may be dlrected to grant protectlon
of S_ectlon 47(2) of Act of 1995 and complete all formalities
forissuance of appointment order for the post of A.C.M." -

7. ‘Subsequently, respondent filed another O.A. No. 88/2014
claiming the followmg reliefs:-

."@  That, respondents be directed to modify/ revise
communication dated 30.01.2014 arnd 31.01.2014 filed as
AnnexureA-1 and Annexure-A-5 respectively so far relates -
to the applicants and direct the respondents to take prescribed
medical exam for class-1I, Group B Commercial Department
(ACM) in relaxed standard in non-technical category in terms
of para 530(b) and 532(2) of IRMM vol. 2000(1II Edition)
as applicable for non-safety category post and not connected -

" with train working in view of Railway Board's letter dated
10.08.2010 Annexure-A-28 an letter dated 31.7.2013
Annexure-A-7 etc. and applicant be allowed to be called for .
viva-voce test by respondents and promoted to suitable post
in Group B in view of Rly. Board letter dated 28.01.2000

. Annexure-A-23.consequent upon medical repart. Also Railway
Board circular dated 16.06.1997 filed as Annexure A-8 and
letter dated 31.10.1991 filed as. Annexure-A-32 being
arbitrary in nature, be quashed. '

. (i) Thatrespondents further be directed to consider case
of applicant for medical exam for non-safety category posts
in relaxed standard in non-technical category as permitted vide

. para 532(4) Annexure-A-18 of IRMM and Boards's letter

. dated 9.4.2007 Annexure-A-31 allow the applicant to take

viva-voce and complete all formalities for issue of promotion
order.

(ii-a). Thatthis Hon'ble Tribunal may be consequently pleased
to set aside communication dated 14.02.2014 Annexure-A-
.35 issued on wrong application of medical classification being -
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arbitrary and contrary to rules. So also to consequently modify
communication dated 20.02.2014 Annexure-a-37, so far
relatesto applicant. :

@  That, respondents may be directed to grant proftection .
of Section 47(2) of Act of 1995 and complete all formalities
"for issuance of appointment order for the post of A.C.M.

(iv)  Any direction, order deemed fit in given facts and
circumstances may also kindly be passed in favour of the
apphcant with costs of application."

8. Petitioners hereln opposed both original apphcatlons by filing returns/
replies and according to them once a candidate is selected to the post of
ACM which is a Group B post in the Commercial Department, the next
promotion is to Group A post and IRTS where Group A Officers are posted in
the Commercial and Traffic Department after merging both the categories.
Therefore, according to petitioners, when a Group C employee gets selected
as an ACM in Commercial Department in Group B, his next promotion is in
Group A posts which are technical and safety category posts, hence the medical
examination for promotion to the Group B Commercial Department is carried
out as per para 530 (a) and 532(i) of the JIRMM Volume 1, 2000. According
to petitioners, provision of Section 47 of the PWD Act was not attracted to
the facts and circumstances of the case in hand in view of newly inserted para -
213 IREM Vo.1.

9. Learned Tribunal heard rival submissions and on careful consideration
of various documents filed by parties before it, found that Group B post of
ACM in Commercial Department is a non-technical category and for arriving
at this conclusion the Tribunal noticed the Railway Board Circular dated
10.08.2010, which, for the sake of convenience is reproduced herein below:-

GOVERNMENT OF INDIA
MINISTRY OF RAILWAYS
(RAILWAY BOARD)

No. 2004-E(SCT)/25/20New-Delhi, dated 10.08.2010

The General Manager (P)
North Central Railway,
Allahabad.
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~ Sub:- Selection for promotion from Group Cto Group B
* classification of "post of ACm regarding.

Ref:- N.C.Railway letter No. 797-E(Gaz. /Selection/ 10 &
89/F&C_/NCRJO7 -09 dated 08. 04.2010 and 30.07. 2010.

Please refer to your Railway's letter quoted above on
the above mentioned subject in this connection it is advised
that the post of ACM shall not be treated as safety category
post if the selection has been conduced stream wise. Board's
letter of even number dated 11.01.2007 is applicable only in
those case when there is a combined selection covering both
the streams viz. Operating and Commercial. '

Necessary action may be taken accordiﬁgly.

(S.Sarkar)
- Joint Director Estt. (Res.)
Railway Board."

10.  The Tribunal further held that petitioners were not right in contending
that Group B post of ACM is a safety post or technical post and it was held -
as under :-

"15 :- Thus the documents produced by both sides
clearly reveal that the A.C.Ms in the Commercial Department
are hot doing any technical work connected with the traffic/
running of trains except commercial matters of the running of

 the Railways. ‘

11.  Inits order Tribunal also noticed that the duties of the A.C.Ms posted
at Divisional and Headquarters Office include all matters relating to coach
goods and claims etc. and the duties assigned by the higher officials with
reference to Annexure-A-15 and Annexure-A-16 filed in O.A. No. 857/2012.
The Tribunal further found that the organizational chart and the subject dealt
in the Commercial Department with the following matters :-

()  Rateand fares;
(b)  Claims for refund and for compensation;

(c)  Prevention of Claims;
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"~ (d)  Marketing & Sales; .
(e) Passén'ger amenities;
() . Inter-model co-ordination;
(g)  Traffic Surveys;
()  Research and Developmeént;
(g)  Catering and Vending;

12. Thus, keeping in view the organizational chart and the subjects dealt
with, in our considered opinion, the Tribunal has rightly found that the Group
B post of ACM is the Commercial Post and is not a technical/ safety post and
therefore, the Tribunal has rightly held the rejection of the respondents on the
ground of color blindness for his promotion to the post of ACM (Commercial)
was bad in law. The Tribunal has exhaustly dealt with the law points which do
not call for repetition or interference by us. o

13.  We, found that the Tribunal while allowing the application did not
commit any error so as to warrant interference by us. There is no merit and
substance in the petition, same is accordingly dismissed with costs of Rs.
5000/- and all interim orders stand vacated.

14. Ordered accordingly.

Petition dismissed.

L.L.R. [2017] M.P., 1116
WRIT PETITION
Before Mr. Justice S.A. Dharmadhikari
W.P. No. 250/2017 (Gwalior) decided on 27 April, 2017

UDAYRAJ : ...Petitioner
Vs. . '
DINESH CHANDRA BANSAL o ...Respondent

A. Constitution - Article 227 - Consolidation bf Suits -
Petition against rejection of application w/S 151 CPC filed by petitioner
for consolidation of suits - Held - Evidence recorded in one civil suit
cannot be utilized for the purpose of other civil suit except with the
express consent of the parties and in the present case, no such consent
given by the parties - Further held - It is settled that each case must be
decided on the evidence recorded in it and evidence recorded in another
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case cannot be taken into account in arriving at a decision of another
case - No-jurisdictional error in the impugned order calling interference
under Article 227 of Constitution - Petition dismissed.  (Para6)
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B. Practice - Civil - Consolidation of Suits - Provision and
- Purpose - Held - Though the consolidation of suits is not specifically
provided in Civil Procedure Code as applicable to the State of M.P, it
may be achieved by invoking Section 151 of CPC - Basic purpose for
directing consolidation of suits is to firstly avoid conflicting judgments
and secondly to save valuable time, énergy and money by clubbing the
cases together, involving common questions. -(Para 6)
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Cases referred :
AIR 1984 SC 38, 2009 (5) MPHT 243 (DB), 1975 JLJ 432.

‘Rajendra Jain, for the petitioner.
Anand Bharadwaj, for the respondent.

ORDER
S.A. DHARMADHIKARI, J. :- Heard with the consent of both the parties. -

In this petition under Article 227 of the Constitution of_‘India, the
petitioner has assailed the order dated 07.12.2016 passed in Civil Suit
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No.130-A/2015 pending before the 10th Additional District Judge, Gwalior,
whereby application filed by the petitioner under Section 151 of C.P.C. seekmg "
consohda‘uon of suits has been rejected.

(2)  The brief facts leading to filirig of this case and relevant fact for the
purpose of writ petition are that the respondent/plaintiff Dinesh Chandra Bansal -
has instituted a Suit bearing No.41-A/2012 secking declaration and permanent
injunction to the effect that he is the owner of the suit land situated in Survey
No.346/1066 area 0.627 hectare. Subsequently, another Civil Suit bearing
No.32- A/2014 (new number 44-A/15) was instituted by the present petitioner/
plaintiff therein seeking declaration and permanent injunction as well as
declaring the sale deed dated 11.06.2008 and agreement dated 05.07.2017
. benull and void. In this suit, the declaration has been sought not only in respect
of the land sitvated in Khasra No.346/1066 but also in survey No.331 area
0.596 and Suvey No.430/2 area 1.735. The petitioner preferred an application
under Section 151 of C.P.C. with the prayer to consolidate the aforesaid two
suits and be decided analogously. The Court of 10th Additional District Judge,
Gwalior, rejected the application under Section 151 vide order dated
07.12.2016 which has been assalled on behalf of UdayraJ in the present writ

petition, '

(3)  Thelearned counsel for the petitioner submitted that the dispute in
both the suits is in respect of the same land and the parties are also same,
therefore, in such a situation, the learned Court below ought to have allowed
the application and consolidated both the suits. The learned trial Court erred
in coming to the conclusion that both the suits are in different stages. In Civil
Suit No.44-A/15 no evidence has been recorded whereas in Suit No.130-A/15
virtually the evidence has been recorded, therefore, both the suits cannot be
consolidated.

(4)  Onthe other hand, the learned counsel for the respondent Shri Anand
Bharadwaj vehemently opposed the prayer and took this Court through the
plaint of both the suits and pointed out that the suits are not of identical
nature. The relief claimed are also different and the purpose are also different.
He further submitted that both the suits cannot be tried together since they are
at different stages. No jurisdictional error has been committed by the Court
below in rejecting the application calling interference by this Court. In the
circumstances, the writ petition deserves to be dismissed in view of the law
laid down by the Apex Court in the case of Mohd. Yunus Vs.Mohd.
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Mustaquim and others, AIR 1984 S.C.38. The counsel for the respondents
has further relied on the judgment rendered by the Division Bench of this
Court in the case of Parwati Bai Vs. Kriparam and others, 2009 (5)
M.P.H.T.243 (DB) in support of his contention.

' (5)  Heard the learned counsel for the parties.

- (6)  Though, the consolidation of suits is niot specifically provided in Code
of Civil Procedure as applicable to the State of M.P,, it may be achieved by
invoking Section 151 of C.P.C, The basic purpose for directing consolidation
of suits is to firstly avoid conflicting judgments and secondly to save valuable
time, energy and money by clubbing the cases involving common question
 together. In the present case, the evidence in Civil SuitNo.130-A/15 is already
recorded in Civil Suit No.130-A/15 cannot be utilized for the purpose of
Civil Suit No.44-A/15 except with the express consent of the parties
concerned. Admittedly, in the present case no such consent has been given by
~ the parties. It is a settled question of law as held by the Apex Court in the
case of Mitthulal and another Vs. State of M.P., 1975 JLJ 432 that each
case must be decided on the evidence recorded in it and evidence recorded
in another case cannot be taken into account in arriving at a decision of another
case. Thus, the Court below while rejecting the application under Section-
151 CPC has not committed any jurisdictional error. No fault can be found
with the order passed by the Court below. Accordingly, no case is made out
for exercising the inherent power under Article 227 of the Constitution of
India; The petition stands dismissed. No order as to-costs. :

Petition dismissed.
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_ APPELLATE CIVIL
_ Before Mr. Justice Alok Verma
S A.No. 826/2004 (Indore) decided on 2 November, 2016

MANJULA BAI . ...Appellant
Vs.
PREMCHAND & ors. ...Respondents

A. Accommodation Control Act, M.P. (41 of 1961), Sections
12(1)(a), 12(1)(e) & 12(1)(f) - Arrears of Rent - Owner of suit property
Birdi Bai during her lifetime through a registered document endowed
the property to a Charitable Trust but later she revoked the document
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law of Birdi Bai) filed a eviction suit against the tenants on-the ground
_thatin respect of the suit property, her mother-in-law executed a will in
‘her favour on 24.10.79 and because of bonafide requirement and on
the ground that tenants have not paid arrears of rent within stipulated
period despite service of notice u/S 12(1)(a) of the Act of 1961 - Trial
Court held plaintiff to be the owner of suit property and landlord of
respondent and decreed the suit in her favour - Respondents filed
appeal whereby the same was allowed holding that once public trust is
created, it cannot be dissolyed by the creator of trust and thus plaintiff
was not the landlord of respondents - Challenge to - Held - Issue
relating to revocation of trust cannot be again considered in this appeal
as the same has been decided between the trust and appellant in F.A.
No. 22/1997 and has attained finality in favour of appellant and
accordingly by way of the will, appellant is owner of the property and
also the landlord of respondents - Further held - Both the Courts below
recorded a finding of alternate accommodation of respondents and the
fact that they are living there - Appellant entitled to a decree of eviction -
on this ground - Respondents directed to hand over vacant possession -
of suit property to appellant - Appeal allowed. (Paras 4,5,31,33 & 40)

Z I (7707 3fefraa gy (1961 @7 41) GIIT 12(1)(0),
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| by another.document dated 03.11.79 - Appellantlplaintiff (daughter-in-
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" B.  Public Trusts Act, M.P (30 of 1951), Section 12 - Notice:
to Regtstrar Held - Notice is only to be given when there is likelihood
of affecting any enfry in.the register - In the instant case, Trust was
never registered during the lifetime of Birdi Bai till it was revoked, so
there is no question of affecting any entry-in the register, therefore
application by respondent for issuing notice to Registrar has no force.
and is dlsmlssed ' - (Para 18)
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C. . Civil Procedure Code (5 of 1908), Order 41 Rule 27 -
Public Documents Held - In'the instant appeal, respondents filed
application for taking additional document on record - Since all the
proposed documents are public documents and are not disputed by the
appellant, therefore no further evidence is required to consider them
whlle disposing this appeal application is allowed. (Para 20)
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- D. Practice - - Application for intervention ~. Held - In the
instant appeal, Trust filed an application to intervene on the ground
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that as a changed circumstances, trust has now been registered - Held
- Order of Registrar was held to be void and illegal and this issue has
‘already been decided in favour of appellant on the ground that Trust
~ was already revoked by the deed executed by Birdi Bai during her
lifetime and such revocation was upheld by this Court in F.A. No.
. 22/1997 - Hence, Trust is not in existence and thus there is no change
in circumstances, trust is not allowed to intervene in this appeal -
Application dismissed. (Para 25)
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D.S. Kale, for the appellant.
V.K. Jain, for the respondents.
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JUDGMENT

ALOK VERMA, J. ;- This second appeal arises out of judgment and
decree passed by the learned 2nd Additional District Judge, Indore in Civil
Appeal No.32/2004 dated 19.08.2004 whereby the learned Additional District

Judge admitted the appeal and set aside the judgment and decree passed by ’

the learned 11th Civil Judge, Class-I, Indore in Civil SuitNo.70-A/2013 dated
19.04.2004,

2. The admitted facts in this case are that the respondents are a tenant in
a portion of House No.13 (old No.19) Sitlamata Bazar, Indore on ground.

floor. The suit property belonged to one Birdi Bai. Birdi Bai during her lifetime
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' .'e;(ecutéd:atrcgi'stgi'ed document and endowed. her proﬁerty'ihqluding the”.
property, suit property of which isa part, to:a charitable trustkhown as “Birdi
- Bai'Shankarlal Patni, Digambar Jain; Charitable Trust” (hereinatter referred .
to as “the Trust™). It is also:admitted that BirdiBai revoked this document by

another document dated:03.11.1979,:subsequently, Birdi Bai expired:-

3. ‘Theappellantfiled a suit befote the trial co‘u;t‘Below averting that . .
Birdi Béi was mother-in“law of the appellant. She executed a will dated
24.10.1979 infavour of the plaintiffand due to which the property belonged
to Birdi Bai including the house and the suit property devolved upon the -
- plaintiff. The respondents have been a tenant in the suit property. Their tenancy
was for residential purpose and rent of the accommodation was Rs.121/- per
month. Their tenancy started-from 11th of each month. The suit was filed on
 the ground that the respondents did not pay the arrears of land after receiving
" notice under Section 12(1)(A) of M.P. Accommodation Act within the
specified period of two months. The plaintiff needs the accommodation for
residence of herself and members of her family. The respondents challenged
title of the plaintiffand also created nuisance. The respondents chahg_ed use
of the suit property. Tt was.given'to them for residential purposes but they
converted it into non residential purpose and running a factory in a suit premises. -
The respondents had acquired the sufficient accommodation for their residence
. and were not living in the suit property. It was prayed that on these grounds

eviction decree be passed in favour of the plaintiff,

4, Therespondents did-not admit the facts stated:by the plaintiff. According
to.them, the:plaintiff was not the owner of the suit premises. Birdi Bai created
a charitable trust.on.08.01.1971 and-she-had-no.power to withdraw the same,
_and accordingly, the.deed.of withdrawal executed on 03.11.1979 was bad in

law. When the respondénts became tenant of the trust, he was permitted to
_start commercial activity 'from‘ﬁhe premises, and therefore, by consent of the

trust, the tenancy was converted into tenancy for non commercial purpose.
. On'11.10.1973, deed of tenancy was executed in'favour of the trust. The
learned trial court found that the plaintiffis the landlord of the suit premises.
Accord_ing‘to’Iearne'd’CiVil“Judge,‘(_?i\}il’Sliit‘No.'69-A/ 1986 was decreed in
favour of the plaintiff by judgment and decree dated 18.09.1996'in which the
plaintiff-was declared owner of the suit property. It was-dlso tdken into
consideration by thelearned Civil Judge that though the first appeal was pending
before this‘Court against the order passedin Civil SuitNo:69-A/1986, still,
there was a judicial order'in faovur of the appellant, and therefore, the Civil
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Judge proceed to hold that the plaintiff i is the owner and landlord of the_
respondents The remaining grounds taken by plalntlff were also accepted by
 the Civil Judge and decree was passed in favour of the pla1nt1ff

5. - Against the findings given by the Civil Judge, an appeal was filed by

the respondents before the learned 2" Additional District Judge, Indore. The

learned Sessions Judge opined that once public trust is created, it cannotbe - .

desolved (sic:dissolved) by the creator of the trust. The property endowed = -

* upon the trust got vested into the trust and also taking into consideration that
the order passed by the learned 4" Civil Judge was challengéd before the
High Court and appeal was pending and on this ground, it was held that the
plaintiff was not landlord of the respondents. So far as decrée under Section
12(1)(A) of M.P. Accommodation Act is concerned, the learned appellate
court opined that delay was condoned by trial court, and therefore, there is
no question of grant of decree on this point and eviction of the respondents
was not allowed on this ground. In respect of bonafide need the trial court
observed that though it was proved that the appellant required the suit premises’
for her bonafide use still as she was not proved to be an owner of the suit
property. This ground was also not allowed. Similarly, according to learned
appellate court, no ground is made out on the ground of disclaimer. On change
of nature of tenancy from residential to non residential, the appellate court
. observed that trust permitted the respondents to start commercial activity from
the premises, and therefore, this ground was also not made out. The appellate
court found that it was proved that the respondents.acquired a suitable
accommodation for themselves and they were not residing in the suit premises,
however, looking to the fact that the appellant was not held to be alandlord,
. this ground was also not allowed and on this premise, the appeal was dismissed.

6. In light of above factual backgroun(l this appeal was admitted for
, con51derat10n of following substantial questions oflaw:

© (i) Whether the lower appellate court was justified m reversing
the judgment and decree passed by the trial court in favour of
the appellant ? .

(i) Whether the lower appellate court was justified in holdmg

that the appellant/plalnnff had acquired no right, title and interest

" in the suit-property as a landlady in view of the Trust created

by Virdibai which was successfully challenged by the appellant
ina subsequent civil suit ?
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- (i) Whether a valid Trust was created by Virdlbal in respect
of the sult—property ?

7. Before con31der1ng the merit of the case, first I would proceed to -'
dispose of various applications which are pending in this case and which the
Court ordered that they wouId be dlsposed of at the time of ﬁnal hearing, .

8. The apphcatlonI A.No.6133/2013 filed by the respondents Thrs ’
: apphcatron is field (sic: ﬂled) for franung add1t10nal substant1a1 questions of
~ law for consideration in this appeal. - ' '

9. Accordlng to the counsel for the respondents the Trust which was

created by late Birdi Bai as owner of the suit property and the Trust was the

- landlord of the present respondents. However, the Trust was not made party
in this case. According to him, the present appellant claims her title over the

- suit property on the basis of a will supposedly executed by Birdi Bai on E
24.10.1979. However, this will was challenged before three different courts
and the will was not found valid. The order passed by varjous courts were not
challenged by the present appellant.

10. Accordmg to the respondents, followmg is the list of orders passed
by various courts, : :

. (1) Order dated 13. 06 1988 passed by 6th Civil Judge Class-
IL, Indore in Civil Suit No 244-A/ 1972.

~ (ii)Order dated 24.07.1981 passed by the learned lst Civil
Judge, Class-Il, Indore in Civil Suit No.106-A/1977.

(iii)Order dated 19.08.2004 passed by learned 2nd Additional "
. District Judge Indore in Civil Appeal No. 32/2004

11. A gift deed was executed by B1rd1 Ba1 on 21.01 201 5in Whrch it was
clearly mentioned that Birdi Bai had no sons or daughters. It was also
. mentioned that Birdi Bai donated the property to the Trust. Further, a direction

. ‘'was issued by this Court in Civil Revision No.918/1980 by order dated
14.07.1983 and the trial court was directed to decide the question of valid
legal representative regarding the suit property. Tt was held by the trial court
that the present appellant is not the legal representative of said Birdi Bai and
the Trust was the legal representative, and therefore; the respondents proposed
that substantial questions of law may be framed to consider that whether the -
- present appellant can be treated aslandlord and owner of the property in’
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: hght of various judgments and orders passed by the dlfferent courts as stated

above and also Trust to be decided whether Birdi Bai had any authority to

revoke the public charitable trust created by herbya reglster (sic:registered)
deed. : -

1 2. Learned counsel forthe appellant 6pposes the application on the ground
that these questions were not directly and substantially in issue.and all the -
cases were against the other tenant where the question of ownership and
representative was only decided as collateral purpose. He further submits |
that in light of order passed by this Court in F.A. No.22/1997 dated
18.11.2008, where the question of validity of revocation of Trust-was directly

- under consideration of this Court in a'suit filed between the present appéllant
and-the Trust. In this order, the orderpassed by-the learned 4th Additional
District Judge in Civil Suit No.69-A/1986:dated 18.09.1996 was affirmed
and-it was_held that the Trust:was validly revoked by the appellant, and
therefore, in light of this judgment the question in respect of revocation had
already been settled and cannot be agitated again in this appeal.

13.  Aftertaking into consideration the rival contentions of boththe counsel
I find that the proposed questions of law are squarely covered by three
substantial questions of law framed in this appeal by this Court, and therefore,
no framing of additional substantial questions of law is required. The issues
raised by the respondents can be considered while deciding the substantial
questions of law framed in this appeal, and accordmgly, this apphcatlon has
no force, and therefore, dismissed.

14. 1.A.No.440/2011 is filed by the respondents under Section 12 of
M.P. Public Trust Act. By this application, it is prayed that as provided by
‘Section 12 of M.P. Public Trust Act-when a document purporting to-create a
public trust is filed before the Civil Court, a notice shouldbe given to the
Registrar, however, in this case, no notice was given, and therefore, it is prayed
that a notice be issued to the Registrar. ‘

15.  The application-has opposed by the counsel for the-appellant.

16. . AspertheSection 12 of M.P. Public Trust Act which is reproduced
below :- ' '

“Section 12: Notice to Registrarin a proceeding
in'which a document purportingto create a Public trust
in Produced.:-1If, in any proceeding before a civil court
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ora: revenue: offmer, any document’ purportmg to create
s a pubhetrust Is: produced on any questlon before such
- court or officer is likely to affect any entry in the register -
such court or officer shall give notice to'the registrar of
- -such proceedings and shall if the registrar applies in that-
. behalf make him a party to such proceedmgs » ’

17. It is apparent that notlce is only to be given when there is hkehhood of
, affectmg any entry rn the reglster In this case; however, a Trust was never
registered. ~

18. ' As per the cotinsel for the appellant, appellant- Birdi Bai filed an
application for registration of the Trust, however, she did not pursue an
application and ultimately, it was dismissed in default. However; the
respondents challenged this fact that whether any application was filed by
Birdi Bai, the fact remains that for whatever reason it was the Trust was never
registered during the lifetime of Birdi Bai till it was revoked and when it was -
not registered there is no question of affecting any entry in the register, and
therefore, this appheatron has no force, liable to be dismissed and dlSl‘I‘llSSed -
accordmgly

19.  LA.Nos. 8953/2009 4720/2011 and 55 86/201 1 are filed under Order

- -4I'Rule 27 for taking additional documents on record

20. 'BylA: No. 8953/2009; certified copy of order passed by this Court
in F.A: N0.22/1997 is prayed to be brought on record by the appellant. By
LA No.4720/2011 various documents which are public documents in nature
or a gift deed executed in favour of Lokendra Kumar son of the present
appellant were prayed to be brought on record. These documents were not
challeriged by the appellant, and therefore, the application is allowed and the
documents are taken on record. By ILA. No.5586/2011, the respondents
seeksito place certified copy on record the order passed by various courts as
listed above while dealing with L.A. No.440/2011. These are all public
documents and not disputed by the appellant, and therefore, all the three
applications are allowed. ‘The documents filed by the appellant/respondent
are taken on record. It is further clarified that since there are public documents
and not dispufed;.and therefore, no further evidence are required to consider
them:while-disposing.of this-appeal:’

21. . LA.N0.5703/2013 is field (Si_c:ﬁled) on behalf of intervenor/Trust.
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'-‘The Trust earlier filed another- apphcatlon beforc this Court. ThIS appllcatlon

Y bearmg No.4306/2010. was dismissed by Court order dated 24. .09.2010..
- The Court while dlsmlssmg the application observed as under -

“Aftex_' hearing the learned counsel for the p_art;es and -

" taking into consideration the fact that the present

. litigation is only between the plaintiff, who claims tobe .~
the landlord, and the tenant-respondents, the -
impleadment of the Trust is wholly unnecessary. As a

_ matter of fact, the Trust.being not a party in the

..proceedings before the Courts below, cannot be ordered .
to be impleaded as party, in the present appeal so as to
contest the claim made by the present appellant. As a
matter of fact, the impleadment of the aforesaid party,
would raise such questions .of title, which are totally

" irrelevant for the adjudication of the present appeal i

22.  Now thIS application is again filed by the Trust to intervene in the
matter on the ground that on 21.12.1994, an application was filed by one of
the trustees for registration of the Trust. This application was allowed by the
Registrar Public Trust on 02.07.2010. By his order passed on 02.07.2010,

.the trust was allowed to be registered under Section 6 of M.P. Public Trust -
Act and under Section 7 of the Act, the necessary entries were ordered to be
made in the relevant register. A certificate was also issued for registration of
the Trust. The present appellant challenged this order for filing a civil suit
under Section 8 of the Act which was dismissed.

.2"3: Learned counsel appearing for appellant submits that due to the
subsequent development that the trust was registered, this application is filed.

24.  Leamed counsel for the appellant opposes the application on the ground
that the Trust was registered after special leave appeal filed by the Trust agdinst
the order passed by this Court in F.A. N0.22/1997 was dismissed, and
therefore, the order passed by the Registrar was null and void. He further
- pointed out that in the judgment passed by the learned 5th Additional District
Judge in Civil Suit No.11-A/2013 which was filed by the present appellant
against the Trust under Section 8 of the Act while deciding issue no.1 relating
to legality of order passed by the Registrar dated 02.07.2010, the learned
Court made following observations inpara 26 of the judgment:-
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250 Ttis apparent that thls issue was dec:1ded in favour of the present
appellant. The order was held to be void and illegal in light of the fact that the :
Trust was already revoked by.the deed executed by Birdi Bai during her .
lifetime and the revocation of the Trust was upheld by this Court in F.A.

N0.22/1997. Accordingly, the Trust is not in existence, and accordingly, there
is no change in circumstances, this application is accordingly dismissed. Two
other applications filed by the intervenor/Trust I.A. Nos.6258/2016 and
6890/2016 under Order 41 Rule 27 and under Section 340 CPC respectively
are also dismissed, as the Trust is not allowed to intervene in this case and has
no right to file such application.

26.  Now I shall proceed'to consider merit of the case and first takea

- substantial question nos.2 and 3 into consideration.

27. It is apparent that these two questlons were framed in respect of
creation of Trust, its subsequent revocation by the owner/creator Birdi Bai
“and also whether a valid trust was created by her.

28.  Itisadmitted in this case that Birdi Bai executed a deed by which she
proposed to create a public trust. Subsequently, she revoked the trust by
another deed. Prior to such revocation, she bequeath the suit property on the
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: -present appellant aIlegedly executing a will'ivher favour. The questlonwhether
a public trust created by aregister (sic: reglstered) deed-can berevoked By:its

creator during his/ber lifétime was; directly and‘substantially in issueinaeivil . .
suit filed by the present appellant for declaration against the trust. Thé suit -

was decreed by 4th Additional District Judge, Indore by judgment dated
.18, 09.1996. Against the judgment and. decree passed by the 4th Additional .
District Judge, first appeal was filed before this Court which was dlsposed of
by co- ordlnate Bench of this Court in F.A. No 22/1997 dated 11.11 2008
The Cout observed asunder:- . - -

* “In the present case, it is proved by the plain_tiff, an‘d is
not even.dispu_ted at the hands of the defendants, that an
application had been filed by Birdi Bai before the.
Additional Collector for registration of the trust. Vide an

* order dated October 20, 1976, Exhibit P-3, the Additional
Colléctor had required the managing trustee (Birdi Bai)
to remain personally present on the next date. However, '
Bridi Bai chose not to remain present. On account of the
aforesaid default, the application filed by Birdi Bai was
dismissed. Thereafter no process for registration of the:
public trust under the MP Act had ever been initiated or

- continued by Birdi Bai or-any other person. At no stage,
the aforesaid trust was ever registéred as public trust
nor its name entered in the Register of Public Trusts.
Thus, once the procedure under Sections 4:to:7 of the:
M.P. Act liad never been followed for registration of the

' . public trust, obviously the question of coming into.
existence of such a trust would not even arise. Whereas:
the provisions of the Indian Trusts Act, being the- general.
law,.are required to be followed, but.the provisions-of

* the local‘Act i.e. the M.P. Act provide-for a procedure:

- and the.manner in which the trust is to come: into-
existence. Once, the procedure of the Local act-had not
been followed, then the trust,.though intended to be

- . formed through the deed Exihibit P-1; would be taken to.
have never come into existence. In such a situation;. the:
provisions of the Section'78 of the Indlan Trusts: Act, 1882.
would not even be attracted. '
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Thafindmgs of fact with: regard to.the executiom:

.of the revocation.deed:ExhibitR-2:and the:executiomof:

the-wilF Exhibit P4 in: favour-of the plaintiff;. though' '

. challenged at some stage by the defendants before the . .
trial Court, have:not:been:contested before: this'Court;
* . during: the course of first: appeal. Consequently, the
- findings recorded by the trial: Court on the aforesaid
'questlons are affirmed. :

‘No other pomt has been urged.

In these circumstances, I do not find any merit in
the present appeal. The same is.dismissed.

Howe{rer; there shall be no-order as to costs.

C.C. as per rules.”

. 29.  Learned counsel for the respondeﬁts places reliance on judgmentof . =

Hon'ble Apex Court in case of A.¥ Papayya Sastry and others vs. Govt.
of A.P" and others; (2007) 4 SCC 221. In this case, it was held that if a
judgment is obtained by fraud it is not binding. The Hon’ble Apex Court held
that such judgment and decree can be challenged in any court at any time and
when'a judgment is obtained by a fraud, this is an exception to Article T4T of
the Constitution of India and doctrine of mergeér. He also places reliance on
judgment of Hon'ble Apex Court in case of Kunhayammed and others vs.
State of Kerala and another; (2000} 6 SCC'359. In this case, it-was held
that when an-SLP dismissed by the Hon'ble Apex Court withiout passing a
speaking order, its an exception to the Rule of merger and it does not constitute
res-_]ud1cata and-such order can be reviewed without considering the fact that
an'SLPfiled against thie order was dismissed. But going through the judgment,
itis apparent that only when a review i5 filed; the principle Jaid down in the
present case applies. However, for other proceedings which are collateral in
nature the order passed by co-ordinate Bencli of this Court in FA. No.22/1 997
attained finality and cannot now be looked into, and therefore, the argument .
of'the counsel for the respondents that this Court can consider the issues
relating to revocation of the trust.cannot be accepted. This issue has been
decided between the trust and the present appellant,.and therefore, it cannot

be re-agitated in this case. Further ajudgment canbe discarded ongroundof =

that it was obtained by fraud only when in a. subsequent suit, it was proved -
" that it was obtained by fraud. Merely alleging aud is not enough. The counsel -
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- _also c1ted Judgment of Hon'ble Apex Court on the, pomt that pubhc trustonce
created cannot be revoked, in case of Nachi Muthu Gounder-vs. Raju
Thevar; 1985 M.P.W.N.339 (SC) and the case of Sri Agasthyar Trust,
Madras vs.Commissioner of Income Tax, Maddr as;- (1998) 5 SCC 588.
‘These two judgments and principle laid down therein cannot be taken into
consideration, as thls issue has already been demded by thls Court inF.A,
N0.22/1997. :

30.  Learned counselfor the respondents further places reliance on judgment
of Honble Apex Court in case of Jagdish Chand Sharma vs. Narain Singh
Saini; (2015) 8 SCC 6135, in which it was held that the will has to be proved
strictly in accordance with provision of Section 68 of Evidence Act. However,
the trust is a third party to the will, revocation of the trust by Birdi Bai was
held to be proper. Once the deed, by which the trust was created, was revoked,
it applied retrospectlvely from the date when the trust was created, and
accordingly, when the will was executed, the property belonged to Birdi Bai.
The ownership of the appellant can only be seen for collateral purpose of her
bemg landlord, in the present case no  detailed inquiry is requ1red

3 1. Learned counsel for the respondents further submits that in cases ﬁled
against the other tenants the will was declared to be invalid and this order was
never challenged by the present appellant. However, those were also cidses .
filed on the basis of defendant being tenants and any finding by the Court will
not be a binding in the present case because that was between other party and
also in those cases also the ownership of the appellant was considered only

- forthe collateral purpose. Accordingly, it is apparent that the trust was validly

revoked and on the basis of the will, present appellant became owner of the

property. '

32. - The substantial questions of law Sr, No.2and 3 framed by this Court
are answered accordingly.

33.  The substantial questlon no.lis whether the lower court was justified
in reversing the judgment passed by the trial court. The first appellate court
below mainly reverted the judgment passed by the trial court on the ground
that the property belongedto the trust, and therefore, the appellant was not
the landlord of the defendant and owner of the suit property. However, now
the circumstances have been changed. The revocation of the trust was held
wvalid by co-ordinate Bench of this Court as stated above, and therefore, the
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- _trustisnotin ex1stence On the basis of will; the appellant has became owner |
~ ofthe property So far as the respondents are concerned, and therefore, itis
.o be seen whether the present respondents are bound by the finding givenby . -
- the co-ordinate Bench of this Courtin F.A. N0.22/1997. On this point, the
learned counsel for the appellant places reliance on judgment of co-ordinate’ -
" Bench of thls Court in case of Bhagwati Bai.vs.. Khanjuram; M.L. R. 1954,
‘Civil 475. In'this judgment, it was held that when there is a judgment in favour
of the landlord in respect of his ‘ownership, the tenant cannot challenge the ‘
~ finding given in that judgment. In this case also ownership was decided in
another suif as mentioned above, and therefore, the respondénts are bound
“by the findings of the court. In this view of the matter, when the appellant
becamie owner of the property, she also became landlord, as it is not disputed
that at same point of time, rent was also given to her in any way. Once the
question of ownership is settled between the present appellant and the trust
by virtue of her being owner of the property, she became landlord of the '
tenants. : :

" 34, Inthisview of the matter, it is held that the appellant is the landlord of
- the respondents and the finding given by the first appellate court below was -
erroneous, and therefore, liable to be set aside. -

35. Now,weinay consider other gropnds on which the decree was passed
by the trial court. The first ground is under Section 12(1)(A) of M.F.
Accommodatlon Control Act which relates to default in payment of rent. The

" appellate court found that by order dated 13.07.1989, trial court condoned
the delay in payment of arrears of rent, and thereafter, so far as rent relating
to subsequentr months was concerned, it was also paid according to provision
of the Act, and therefore, no ground is made out for passing a decree under
Sectlon 12(1)(A) of the Act.

36. ° After going through the record of the trial court, I find that findings of
the appellate court on this point is reasonable and proper. The record does
not show that after 13.07.1989, when delay was condoned, there was any
~ default in payment of rent in accordance with provision of Section 13 of the
M.P. Accommodation Control Act. : :

37. The next ground is whether the finding given by the courts belowin
respect of bonafide need of the appellant was proper. On this point also both
the courts below found that the suit accommodatlon was required bonaﬁde
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by the appellant for her own use and for use of her family members. The first
appeal was only allowed because the appellate court found that the appellant
- was not the owner of the suit property. Accordingly, when it has been o
established that the present appellant is the owner and the landlord of the

- present appellant, it is held that on the ground of bonafide requirement the
- appellant is entitled to receive vacant possession of the suit premises.

38.  The appellate court below found that it is not proved that the
respondents tried to create an adverse title over the suit propetty because he .
only challenged the title of the appellant on the ground that it is not the appellant
‘but the Trust was the owner of the property. Under these circumstances, it
cannot be said that he created an adverse title over the suit property. In this
situation, the finding given by the appellate court below appears just and proper
and no interference is required. E : '

39.  Thenext question relatés to change need of the premises, according
to the appellant, the premise was given to him for residential purpose which
the respondents converted into the composite tenancy for residential as well
.as for non residential purpose. Defence of the present appellant was that he
obtained a permission to do so from the Trust, however, now since the Trust
was not found the landlord of the present appellant. Learned counsel for the
appellant argued that such permission was a nullity, and therefore, this ground
is.also proved. However, in considered opinion ofthis Court, there was genuine
dispute-between the present appellant and the ‘Trust, and therefore, at various
points of time, the respondents considered.the Trust as well as the plaintiff as
their landlord, and therefore, in bonafide belief that the public Trust was entitled
to provide him the required permission ifthe.change.in use of the premises
was made after obtaining permission from the Trust, ne groundis made out
and therefore, it is held that on this ground,.the...éppcllantis not entitled.to
obtain any decree for eviction.

40.  The-next ground is that the respondents obtained alternative
accommodation at 65-B, Prikanko Colony, Annapurna Road, Indore and at
21, Dravid Nagar, Indore and they are living there. This finding was given by
both the courts below and again no decree was granted by the appellate court
because appellant was not held to be landlord and owner of the property.

41.  Onthebasis of aforesaid discussion, itis apparent that the appellant is
entitled to get the decree for eviction on the ground of bonafide requirement
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."-by the appellant under Sectlons 12(1)(e) and 12(1)(1) for obtamlng sultable
s accommodatlon for thelr reSIdence

‘ '42 Accordmgly, this appeal is: allowed The Judgment and<decree passed .
by the first: app ellate: courtbelow: is set aside. . L

_ “Itis ordered and decreed thaf the respondents shdll hand over.vacant
possess1or1 of the suit property ‘to the appéllant within two months from date -

- of this judgrent The respondcnts shall pay rent @ Rs.121/- per month till - l

- vacant possession of the suit premises is delivered to the appellant. Any arrount
deposited against the arrears of rent or by way of rent for the current months :
during pendency-of thé suit-shall be paid:to the.appellant.

Cost.of the.appeal: shallbe ‘born by the-respondents throughout
" Counselsfee as.per schedule if certified.

Decree be drawn accordmgly. _

| ‘ o Appéaljallowgd; "
_ - LL.R. [2017) MP., 1135 -

e , APPELLATE'CIVIL

» " Before Mr. Justice Anand Pathak -
“SA. No. 514/2004 (Gwalxor) dec1ded on 16 Jahuary, 2017

- CHIRONII BAI-& ors. : . ...Appellants
Vs. - - o . : :
NARAYAN SINGH & ors. - ~Respondents

‘Civil Proceidure. Code (&) of 1908}, Order 32 Rule 3(A), Evidence
Act(1 of 1872), Section 44 and Limitation Act (36 of 1963), Article 6,
8,59 &60 - L:mn‘atum ‘to file-a Suit - Tn’ 1982, plaintiffs filed a suit
. after17 years-of consent decree praying to set aside'the consent decree
passed-in‘the year1965, the samebeen obtained by fraud - Trial Court
decreed the suit in favour-of plaintiffs on'the basis of Article’59 of the
Limitation Act, treating 'the-suit within ‘limitation ‘from ‘the date of
knowledge-of-passing of consent decree passed’in 1965 and holding
that plaintiffs came to'know-about the same in the year 1982 ~Defendant
filed-an appeal-whercby the appellate Court reversed the judgment
and-decree on-the-ground-of ‘Section ‘6 and*8 of the 'Limitation Act -
Appéellants/Plaintiff filed this second-appesl - Held - If pldintiffno.1
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: and 2 were not aware of consent decree or were aggrleved by the said
" decree then they should have come out with the.case pleading
ntisconduct/gross negligence as provxded under Order 32 Rule 3(A) of

“CPCor under Section 44 of the Evidence Act for fraud or collusion but

“record of the casé shows that there is no such pleadings/submissions

made by appellants - Further held - Plaintiffs filed suit after 17 years

of consent decree - Conjoined reading of Section 6,7 and 8 of Limitation

Act shows that litigant is entitled to a fresh period of limitation i.e three

years from the date of cessation of dlsablllty_ Suit has not-been filed .

within three years after attaining the majority and therefore barred by

time - Appellate Court rightly dismissed the appeal - Second Appeal

dlsmlssed (Paras 14, 15, 18,20 & 21)

ﬁ?ﬁanﬁmrm?ar(moa Ws) IR 32 a7 3(¢) wreg Iy
(1872 BT 1), SIVT 44 YT YR SIfeIfroT (1963 &7 36), g7 6, 4 59 T
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EY 9T I8 aRvT ®Yd §Y f& 990 @ IR A AT 3t 9 1982 ¥ war wen
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9 9 BRER /| e o 5 R, 3 arw 32 fraw 3(g) @ siaa
Sudfem B, aifiaTd, TG g AT BUS AT gAY o Wi Iy o awy
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: Cases referred } .
(2002) 2 SCC 62, (2004) 8 SCC 706, (2009) 3 SCC 687 (2010) 2
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SCC. 194 1994 (6) SCC 585 (2009) 6 SCC 194, (1995) 4 SCC 163
(2007) 14 sac 792.. :

_ Sarvesh Sharma for the appella.nts/plamtlffs
B Sanjay Mishra, for the respondents No 1 &2/defendants

JUDGMENT

ANAND PATI[AK, J. - Appellants/plamtlffs have preferred thisappeal .
under Section 100 of CPC challenging the judgment and decree of reversal
dated 12th May, 2004 passed by Third Additional District Judge, VldlSha in
Civil Appeal No. 60-A/2003; whereby, the judgment and decree dated
15/9/2003 passed by First Civil Judge, Class-I1, Vidisha in Civil Suxt
No.175-A/2003 has been set aside. . :

20 Plamtlffs have preferred a suit for declaration, posse_ssion; partition

_ and permanent injunction in respect of suit property and for setting aside of

" judgment and decree dated 9/10/1965 passed in Civil Suit No. 116-A/1965.
The genealogy tree of the plaintiffs is demonstrated as under:- :

" Moti

Kishori " Heeralal
- Khumano Bai & :Bhawari Bai(both wives) Bhaiyalal
Ganesh Bai, Mohar Bai (dalighter) Narayan,énd Hari Singh
Amanl Bai, ' ‘ ’
* Chironji Bai (daughte’rs) o

Accordmg to plamuffs plalntlff No 3-K.human0bal is wife of Kishori
and plamtlffs No. 1 and 2 Chlronjlbal and Smt. Ammbal are daughters of
Klshon and Khumanoba1 : :
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230 Plamtlffs have filed a suit while pleadmg that the defendant Bhalyalal
has:obtdined a.decree-dated 9/10/1965 from Civil Judge,:Class-II, Vidisha

by playing fraud to-the Court, therefore, the: proceedmgs 1nclud1ng judgment - . -

and decree, undertaken-before the trial.Court in:Civil: Sult No.116-A/1965
. arelliableto be'set asidealongwith.other rehefs

4 - The defendants filed the written statement and contested the claims =~
thade by the plaintiffs. According to respondents/defendants, plamtlﬂ' No.3
Smt. Khumano Bai was a party to the decree passed in year 1965 and
accordmg to defendants, plaintiffs had the knowledge of the fact about the B
passing-6f.decreein:past. Defendants have: ‘pleaded that the plaintiffsNo.1 .

and 2-were'minors at the:time of execution of decree inyear'1965:because
they were parties in litigation.of year 1965. Details of plaintiff Amni Bai‘has
not'been disclosed'in specific terms rega.rdmg her majority status, therefore
she'had to be treated as major. Similarly, plaintiff. Cliironjibi has.already
* admitted to be an.adult in plaint itself. Therefore, question of status regarding
‘miinorityis to be.dealt with in respect of Amni-Bai only. Defendants have
-prayed for dismissal of the suit on the ground-of limitation as well as on the

-point of adverse possession and further pleaded that in earlier suit of year -

. 1965, judgment and decree .passed was'a consent decree, wherein, the present
plaintiffs Khumanobai, Amnibai and Chirorijibai have specifically given the -
consent and on their consent, a consent decree had been passed. After that,
mutation’had taken place’in year 1966. Therefore rehef as sought cannot be
given to plaintiffs. . :

5. Trial Court had framed as many as 17 issues. After the issues were
framed, evidence was led by the parties and after appreciation of evidence,
trial. Court decreed the suit in favour of plaintiffs.on the basis of Article.59 of
theLmntatlonAct treating the suit to be in [imitation from the date of knowledge .
of passing of consent decree in year'1965. The suit was filed on 29/9/1982
and-cause of action has been explained in the suit when the plamtlffs came to
know about the passing of judgment and decree dated 9/10/1965, in the year
1982 just'before filing of the suit. Trial Court not only decreed the suit but
awarded mesne profits.and decree for restoration of possession of plaintiffs.

6. Being aggrieved, the respondent No. 1/defendant has filed first appeal
under Section 96 of the CPC’before the first appellate Court and tried to -
resort to Article 60 of the Llrmtatlon Act for setting aside of the decree
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T A Appellate Court reversed the judgment and decree passed by the tnal
- Court and dismissed the suit on the ground of Section 6 and 8 of the Limitation
- . Act. According to appellate Court , the defendant Bhalyalal has not obtamed -

the Judgment and decree on the ba51s of any misrepresentation and came to -

- the conclusmn that the proceedings have not been initiated within stlpulated ‘

period of three years, therefore, the Judgment and decree passed by the tnaI _

: Court has been set aside.

.8 After passing of the Judgment and decree by-the first appellate court

the plalnttﬁ's have preferred the instant second appeal under Section 100 of
CPC and on 17/4/2013, the appeal was admitted on followmg substantial
question of Law:- .

“Whether, learned lower appellate Court is justified inreversing -
the judgment and decree passed by learned trial Court on the
ground that the suit is time barred despite the fact that the . .
judgment and decree passed in Civil Suit No. 116-A/ 1 965 .
was passed agalnst the-minors.” °

9.  Learned counsel for the appellants submlts that the defendant No. 1

- has obtalned the judgment and decree against the present plaintiffs by way of

filing a suit on 19/8/1965 and caused the appearance of the defendants
(plaintiffs in the present case) ; therefore, a lawyer was appointed by hirn (on
behalf of present plaintiffs) and caused to file written statement admitting the
pleadings and submissions filed by the said plaint and on the ba515 of consent
given by the then defendants (present plaintiffs) the decree has been passed
According to him, the said decree has been obtained through mlsrepresentatlon
to the plaintiff No. 2 Khumanobai about filing of some different proceedmgs
before the revenue Court and on that pretext defendant No. 1 obtamed the

I 0 Accordmg to counsel, only Khumanoba1 was major at that'point of
time and Chironjibai and Amnibai were minors at the timeof filing of suit/ -
written statement, therefore, the said judgment and decree was never applicable

_over them and therefore, they filed the suit for setting aside the same. He

referred to the evidence led by the parties in this regard, specifically the
evidence of Bhaiyalal (DW/1); wherein, in para 15, the said witness has
accepted that he facilitated the signature of Khumanobai over the written
statement filed in the suit of year 1965. He further referred to the evidence of
DW/2 Imrat Singh, wherein; in para 5 withess has accepted that daughters’
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- weré minors at the relevant pomt of time: According to counsel for appellant, -
the evidénce of DW/1 and DW/2 reflects that the daughters of plaintiff No. 3
: Khu.manoba_l were minors at the time of consent decree which was obtained.
through misrepresentation and therefore, is not binding over them in any manner.
He further submits that when their claim over ancestral land was challenged
by the defendant No. 1 inyear 1982 then they came to know about the basis
. for challenge and thereafter after due search, they came to know about the
'~ passing of judgment and decree in year 1965 and thereafter they preferred
the civil suit for declaration and for setting aside the judgment and decree
passed in civil suit No. 116-A/1965. Therefore, the suit is well within limitation
" and looking to the interest of minors they had the legal authority to prefer the
suit when they came to know about this fact. Trial Court has rightly passed the
judgment and decree decreeing the suit on the basis of Article 59 of the
Limitation Act which prescribes the limitation as three years from the date of
knowledge regarding passing of judgment and consent decree. He relied upon
the judgment rendered by Hon'ble Supreme Court in the case of Darshan
Singh and Ors., Vs. Gujjar Singh (dead) by LRs., and Ors., (2002)2 SCC
62, Balvant N. Viswamitra and Ors., Vs. Yadav Sadashiv Mule (Dead)
through LRs. & Ors., (2004) 8 SCC 706, Varsha Plastics Private Ltd. &
Anr. Vs. Union of Inida (sic:India) and Ors. (2009) 3 SCC 687 and Daya
Singh and Anr: Vs. Gurdev Singh (Dead) by LRs. And Ors., (2010)28CC
194, '

11.  Percontra, learned counsel for the respondents vehemently argued in
support of impugned judgment of appellate Court and craved the indulgence

“of this Court over Order 32 Rule 3 (A) of CPC to plead that the decree
against the minor can only be set aside when there is any adverse interest
caused by the guardian or next friend to the minor. As no adverse interest has
been caused by the plaintiff No. 3 being the mother of plaintiffs No. 1 and 2, -
therefore, decree passed in favour of defendant No. 1 in 1965 cannot be set
aside. His further argument is that plaintiff No. 3 Khumanobai was admittedly -
major at the time of filing of the suit in year 1965 and knowing fully well the
effect and operation of filing written statement in pending litigation, she had
given authority to the counsel in this regard and now she cannot take a~
somersaultand plead contrary to her action. She represented the interest of
other minors, therefore, even if for a minute it is assumed that the plaintiffs

- No. 1-and 2 were minors at the timeof passing of judgment and decree in
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year 1965, even then, shé has specifically represented the interest of other - -
~ thinors alleged to be existing at the time of passing of cbhsent decree.
According to him, the plaintiffs have filed documents vide Ex. P/1 to P/4 in
which Ex. P/2 and P/3 are school certificates, credentials of which have beeri
- shaken in the cross-examination and therefore are of no use. He submits that
Khumanobai was major at the tire of passing of consent decree. Age status
of Ganeshi Bai has not been explained by the plaintiffs in their plaint, therefore,”
itis deemed to be admitted that Ganeshi Bai was major. Now the only question
which comes regarding minority status of plaintiffs No. 1 and 2 Chirongibai
and Amnibai. On the basis of statement of PW/1 Chirongi Bai in para 9,23 to
~ 26 and 40, respondént No. 1 has triéd to point out the inconsistent stand take
by herinrespect of her age. She consistently scuffled between different periods.
He also relied upon the evidence of PW/4 Bhaiyalal, who also according to
respondents supported their case in respect of school certification. He

submitted that school certificates have been obtained fraudulently just to lower -

the age status of Chirongibai. According to him, the suit is covered under
Section 6 and 8 of the Limitation Act, He relied upon the judgment of Hon'ble
Apex Court rendered in the matter of Darshan Singh Vs. Gurdev Singh,

- 1994 (6) SCC 585. Besides that, he also contended that the plaintiffs have
nowhere sought relief of setting aside of decree obtained through fraud and
nowhere alleged or pleaded regarding the fact that present defendant No. 1
has obtained the decree through fraud. '

12. . Whilerelying upon the judgment rendered by Hon'ble Apex Court in
the case of Sweh Gupta Vs. Devi Sarup and Ors., (2009) 6 SCC 194 he
pleaded that decree must be set aside within limitation; whereas, in the present
case, decree has notbeen attempted to be set aside within limitation.

13.  Heard learned counsel for the phrfies and perused the record. -

14. REGARDING SUBSTANTIAL QUESTION OF LAW AS
FRAMED EARLIER '

" The consent decree was passed by the trial Court in Civli Suit No.
116-A/1965; wherein,the parties in the present lis (predecessors/successors)
_have accepted the compromise. If the plaintiffs No. 1 and 2 were not aware
of the consent decree or were aggrieved by the said decree then they should
have come-out with the case pleading misconduct/ gross-negligence as
provided in Order XXXII Rule 3 (A) of CPC. The said provisions gives a
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' protectlon umbrella infavotir of the mterest of minor, if hls/her next friend of

‘ A guardian/guardian ad litem have committed any misconduct or gross-neghgence '

.. inasuit resulting in prejudice to the interests of the minor. For ready reference,
‘ Order XXXII Rule 3 (A) of CPCis reproduced as-under:-" -

_ “3-A Decree agamst minor not to be set aside unless prejudice
- ._has been caused to his interésts.- (1) No dectee passed against
. aminor shzi_ll be set aside merely on the ground that the next
" friend or guardian for the suit of the minor had an'interest in
the subject-matter of the suit adverse to that of the minor, but
" the fact that by reason of such adverse interest of the next
friend or guardian for the suit, prejudice has been caused to
the interests of the minor, shall be a ground for setting aside

. the decree.

(2) Nothing ini this rule shall preclude the minor from obtaining -
- any relief available under any law by reason of the misconduct
~ or gross negligence on the part of the next friend or guardian
" for the suit resulting in prejudice to the interests of the minor.”

15. ' ‘Section 44 of the Evidence Act also provides a remedy, wherein, the
daughters could have pleaded fraud or.collusion against their mother, who

. happéned to be the guardian ad litem in the earlier suit of 1965 but her no
pleading of misconduct or gross negligence as provided under Order XXXII
Rule 3.(A) or of fraud or collusion as per Section 44 of the Evidence Act are
available in the record/submissions of appellants to reach to the conclusion

_that the mother Khumanobai,who happened to be the guardian of the other
plaintiffs had committed fraud or obtained the consent decree with collusion.
In absenee of such pleadings, benefit of Order XXXII Rule 3 (A) of CPC or
Section 44 of Evidence Act cannot be-given to the pl a1nt1ﬁ's

16." In fact, plaintiff No. 3 is one of the partles/plamtlffs, has filed the suit
alongwith her danghters, this fact itself establishes that the plaintiffs are having
good rélations inter se and therefore, on this'count, plea of misconduct or
gross-negligence/fraud/collusion goes.

17. " Now the question of limitation in respect of the proceedings against
the present respondent/defendant is concerned, it appears from the record -
that the plaintiffs have preferred the present suit after 17 years of consent
decree. Sections 6,7 and 8 of the Limitation Act are worth consideration in
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‘this' regard The comprom1se décree as discussed above even if void, was
.. Tequired to be sét aside. Sections 6,7-and 8 of the Lirhitation Act are apphcable
in the present.case and thus reproduced as under:- -

“6. Legal dlsablllty ~(1) Where a person entltled to 1nst1tutc_ :

- a suit or make an application for the execution of a decree s,
at the time from which the prescribed period is to be reckoned, -
aminor or insane, or an idiot,he may institute the suit or make -

- the application within the same period after the disability has

" ceased, as would otherwise have been allowed from the time
specified therefor in the third column of the Schedule. |

(2) Where such person is, at the time from whmh the prescnbed
period is to be reckoned, affected by two such disabilities, or’
- where, before his disability has ceased, he is affected by
another disability, he may institute the suit or make the
- application within the same period after both disabilities have
ceased, as would otherwise have been allowed from the time, -
so specified.

~{3) Where the dlsablhty conitinues up to the death of that person,
his legal representative may institute the suit or make the
application within the same period after the death, as would
otherwise have been allowed from the time so specified.

(4) Where the legal representative referred to in sub-section -

(3) is, at the date of the death of the person whom he =~
represents, affected by any such disability, the rules conta:med R
in sub-sections (1) and (2) shall apply. U

(S) Where 2 person under disability dies after the dlsablhty
ceases but within the period allowed to him under this section,
his legal representative may institute the suit or make the
application within the same period after the.death, aswould .

* otherwise have beeri available to that person had he not died.

Explanation: For the purposes of this section 'minor’ inclides
_achild in the womb. '

7.Disability of one of several persons - 'Where one of |
several f persons jointly entltled to institute a sult or make an
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application for the execution of a decree is under any such
- disability,anda dlscharge can be given without the concurrence
- of such person, time will run against them all; but, where no
such discharge can be given, time will not run as against any of
them until one of them becomes capable of giving such-
~ discharge without the concurrence of the others or untll the
dlsabxhty has ceased, '

Explanatlonl This section applies to a discharge from every
kind of liability, including a liability in respect of any immovable

property.

Explanation II: For the purposes of this section, the manager
of a Hindu undivided family governed by the Mitakshara law
shall be deemed to be capable of giving a discharge without
the concurrence of the other members of the family only ifhe
is inmanagement of the joint family property.

8. Special exceptions.- Nothing in section 6 or in section 7
applies to suits to enforce rights of pre-emption, or shall be
deemed to extend, for more than three years from the cessation
of the disability or the death of the person affected thereby,
the period of limitation for any suit or application,”

18.  Section 8 is proviso to Section 6 and 7. Acombmed effect of Sectlons
6 and 8 read with third colurin of the appropriate article would be that a’
person under disability may sue after cessation of disability within the same
period as would otherwise be allowed from the time specified therefore in the
third column of the Schedule but special limitation as an exception has been
provided in Section 8 laying down that extended period after cessation of the
disability would not be beyond three years from the date of cessation of the
disability or death of the disabled person. In each case, the litigant is entitled
to a fresh period of limitation from the date of cessation of disability subject to
the condition that in no case the period extended by this process under Section
6 or 7 shall exceed three years from the date of cessation of the disability.
This is the legal position as per the mandate of Hon'ble Apex Court.

19.  Looking to the present case, it appears that the present plaintiffs have
ﬁled a joint written statement (Ex, D/1) before the trial Court in earlier suit
‘ (1 16-A/1965). Plaintiff No. 3 Khumanobai and another daughter Ganeshibai
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" were major when they put their 51gnatures over the written statement Slmllarly,
in respect of Amnibai, no cogent évidence has been produced by the plaintiffs -
showing her status as minor at the time Yof earlier suit of 1965. AlthoughAmmbal '
not even entered into the witness box.before the trial Court to substantlate‘
her claim as a mirior at the time of passing of decree of 1965. only. plamtlff left

was Chironjibai where she could have established her status as minor at the

relevant point of time but in her deposmon as PW/1 she has rather created a

doubt through her deposition especxally in paragraphs 9, 23 24 and 40 which

are mutually contradictory and inconsistent, Other document exhibited by the-
plaintiffs are also not sufficiently lucent to reach home the conclusions in respect

of their submissions. Appellate Court had already dealt with in éxtenso

regardlng the same.

20.  Evenif,thedate of birth of plalntlff No. 1 Ch1r0n]1ba1 is taken tobe as

9/12/1954, even then she attained the majority on 9/12/1972 and therefore, -

she had the limitation available for her till 9/1 2/1975 but she. ﬁled the present
suit on 29/9/1982 which is barred by time.

21. . Inthe overall facts and circumstances of the case, Article 60 of the
Limitation Act would apply here. Even otherwise, appellants/plaintiffs have
not demonstrated sufficiently about their date of knowledge and have casually
referred the date for making an attempt to show the suit within‘limitation.
Even otherwise, in the present suit neither the decree passed in Civil Suit No.
116-A/1965 dated 9/10/1965 has been produced nor khasra entires/mutation
order dated 5/7/1966 has been produced to substantiate the claim. The
judgment of Hon'ble Apex Court as passed in the matter of Darshan Singh
and Ors. Vs.Gurdev Singh, (1994) 6 SCC 585,-Asharfi Lal Vs. Koili (Smt.)
Dead by Lrs, (1995) 4 SCC 163, Utha Moidu Haji Vs. Kuniningarath
Kunhabdulla and Ors., (2007) 14 SCC 792 and-Sneh Gupta Vs. Devi
Sarup and Ors., (2009) 6 SCC 194 support the case of the respondents/
defendants and categorically provides that the limitation is a statute of repose -
and if the suit is not filed within the period of limitation then the remedy would
be barred. Similarly, Hon'ble Apex Court has held in these judgments while
- interpreting Section 6,7 and 8 of the Limitation Act as well as. Order XXXII
of CPC and Section 44 of the Indian Evidence Act that limitation is to be
construed strictly in accordance with the provisions of Limitation Act. The
relevant extract of Hon'ble Apex Court Judgment in the case.of Sneh Gupta -
(supra) is reproduced as under -
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. “67. We are concerned herein witha questlon of limitation. The g
_compromise decree, as indicated hereinbefore, even if void was

~ Tequired to be setaside. A consent decree, as is well known, isas . -
good as a contested dectee. Such a decree must be set aside ifit
has been passed in violation of law. For the said purpose, the
provisions contained in the Limitation Act, 1963 would be
applicable. It is not the law that where the decree is void, no .

- pertod of limitation shall be attracted at all. In State of Rajasthan

"+ Vs. D.R.Laxmi, [(1996) 6 SCC 445],this Court held :

"10. The order or action, if ultra vires the power, becomes void
and it does not confer ary right, But the action need not necessarily
. be set at naught in all events. Though the order may be void, if the
party does not approach the Court within reasonable time, which
s always a question of fact and have the order invalidated or
acquiesced 'or waived, the discretion of the Court has to be
-exercised in a reasonable manner. When the discretion has been
conferred on the Court, the Court may in appropriate case decline
to grant the relief, even if it holds that the order was void. The net
. resultis that extraordinary jurisdiction of the Court may not be
. exercised in such circumstances, It is seen that the acquisition has
become final and not only possession had already been taken but
_ reference was also sought for; the award of the Court under Section
.. 26 enhancing the compensation was also accepted. The order of
. the appellate court had also become final. Under those
circumstances, the acquisition proceedings having become final
and the compensation determined also having become final, the
High Court was highly unjustified in interfering with and in quashing
the notification under Section 4 (1 )and declaration under Section
6." i

On the other hand,the judgments as cited by the counsel for appcllants

 are not applicable in the present set of facts. The overall fact situation of the
case and conduct of the parties (espe01a11y plaintiffs) suggest that judgments
as cited by the respondents/defendants are applicable in the present case.
Thus, from the above discussion it is apparent that neither the plaintiff No. 1

has filed the suit within three years after attaining the majority nor the plaintiff
No. 3 Khumanobai filed the suit within three years after giving the consent in

. earlier suit No. 116-A/65. Therefore, the present suit is bared (sic:barred) by
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| llrmtatlon and has nghtly been dlsrmssed by the lower appellate Couirt. Plamhﬁ's :
could not prove their cas¢on the basis of oral and documentary ev1denee
22, ".The substantlal questlon of lawi is answered accordmgly -
) Resultantly, the appeal fails and is hereby dismissed.
L - Appeal dtsmls.s'ed

LL.R. [2017] M.P., 1147 -
APPELLATE CIVIL
Before Mr. Justice Vijay Kumar Sh ukla .
- 8.A.No. 358/2015 (J abalpur)'décided on 18 January, 2017 -

MADHAV GOGIA e : Appellant :
Vs, : o .
SMT. K. FATIMAKHURSHEED . : -,...Respondent :

. Accommodation Control Act, M., (41 of 1961), Section 12(1)(a)

& 12(1)(f) and Civil Procedure Code (5 of 1908), Order 6 Rule 17 - Arrears
.. of Rent - Bonafide Requirement - Amendment in Appeal - Permissibility

- Respondent/l’lamtlff filed a suit for eviction against the Appellantl
Defendant seeking a decree u/S 12(1)(a) and 12(1)(f) - Trial Court decreed
the suit in favour of plaintiff u/S 12(1)(a) of the Act of 1961 - Both the -
parties filed separate appeals, Plaintiff's appeal was registered as C.A.
No. 145-A/2014 whereas Defendant's appeal was registered as C.A. No.
144-A/2014 - Appellate court allowed the appeal filed by respondent/ -
plaintiff and decree was passed in his favour w/S 12(1)(a) & 12(1)(f) of the
Act of 1961 whereas appeal filed by the Appellant/Defendant was dismissed
- Appellant/Defendant filed this present second appeal only challenging
dismissal of his appeal No. 144-A/2014 - Later, an application under Order
6Rule17 CPC was filed by the appellant seeking amendment in the second

. _appeal - Held - If application for amendment is allowed, that would mean -

that appellant is permitted to challenge the judgment and decree passed
in C.A. No. 145-A/2014 after a period of one and half years and also by- -
. passing the provisions of Limitation Act - Application for amendment
rejected - Further held - Record shows that Trial Court has considered |
the documents produced and have recorded a finding after evaluation of
evidence that documents do not prove that rentwas deposited in accordance
- with law - Decree of eviction rlghtly passed - Appeal dismissed.

- (Paras9, 11, 16 & 17)
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(2009) 10 SCC 84, (2005) 12 SCC 1.

Amit Verma, for the appellant.
Dinesh Kaushal, for the respondent.

ORDER

V.K. SHUKLA, J. :- This is an appeal filed by the appellant/defendant
challenging judgment and decree dated 19.02.2015 passed by the 9th
Additional District Judge, Bhopal in Regular Civil Appeal No.144-A72014,
parties being Madhav Gogia Vs. Smt. K. Fatima Khursheed arising out of the
. judgment and decree dated 29.04.2014 passed by the learned Court of 9th
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g le Judge Class-I Bhopal in Regular Civil SllItNO 96- A/2012
- 2. Heard on admission as well as IA No 10780/2016 and also on

. LANo. 16270/2016 fled (sic:filed) under. Order 6 Rule 17 of the CPC.

3. The learned counsel for the respondent vehemently opposes the. .~

, apphcatlon for amendment ﬁled under Order 6 Rule 17 of the CPC.

4.  The learned counsel forthe respondent submits that the suit for eviction -
was filed by the respondent plaintiff on thie - ground of Section 12(1)(a) and
12(1)(f) of M.P. Accomodation {(sic: Accommodanon) Control Act, 1961

(hereinafter referred as “Adhiniyam™). The trial Court vide Judgment and decree-
dated 29.04.2014 decreed the suit on the ground of Section 12(1)(a) but did
not find prove the bona fide need under Section 12(1)(f) of the Adhiniyam.

Being aggrieved by the judgment and decree, both the appellant/defendant
. and the respondent/plaintiff filed two separate appeaIs The appeal filed by.

the plaintiff was registered as Civil Appeal No.145-A/2014 Smt. K. Fatima -

Khursheet Vs. Madhav Gogia and the appeal filed by the present appellarit/
defendant was registered as Civil Appeal No.144- A/2014 Madhav Gogia

Vs K Fatima Khursheed. Both the appeals were decided by the'common

‘judgment and decree dated 19.02.2015 by which the appeal filed by the

appellant/defendant, Civil Appeal No.144-A/2014 has been dismissed and’
the appeal filed by the respondent plaintiff No.145-A/2014 has been allowed.

Thus the decree for eviction has been passed on the ground of Section 12(1) -
(a) and as well as on the ground under Section 12(1)(f) of Adhiniyam. An
objection has been raised that the present appeal was filed only against the

judgment and decree passed in Civil Appeal No.144-A/2014 by which the
appeal filed by the present appellant/defendant was dismissed and there was-
no challenge to the judgment and decree passed in Civil Appeal No.145-A/
2014 by which the appeal filed by the plamtlff for passmg a decree under
_ Section 12(1)(f) was allowed

S. From the cause title and also from the relief claimed in the appeal, itis
crystal clear that the present appeal was filed on 17.03.2015, challenging the
impugned judgment and decree passed in Civil Appeal No.144-A/2014 in
the case of Madhav Gogia Vs. Smt. K. Fatima Khursheed. When this
objection was raised, appellant filed an application for amendment under Order
- 6 Rule 17 read with Section 151 of the CPC seeking permission to amend the
appeal and to permit him to challenge judgment and decree passed in Regular
- Civil Appeal No.145-A/2014. This application was filed on:30.11.2016
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.‘ seeklng permission to chaIlenge the judgment and decree dated 19.02.2015
* passed in Regular Civil Appeal No.145- A/2014, :

6. . - Thélearned counseI for the appellant relies on judgment passed by

_ this Court in the case of Bhagchand Vs. Administrator, Municipal.
- Corporation, Indore reported in 2005(2) M.P.L.J. 262. The learned counsel
for thie respondent opposes the said application 6n the ground that the _
amendment under Order 6 Rule 17 can be allowed only in the pleadings and
not for challenging the judgrent and decree in the present appeal by seeking
amendment in the relief clause. He further submits that the proposed amendment
would.amount to permitting the appellant to challenge the judgment and decree
passed on 19.02.2015 after inordinate delay as the appeal would be barred
by limitation and provisions of Indian Limitation Act cannot be by-passed
under the guise of an application for amendment under Order 6 Rule 17 of the
CPC. Herelies on the judgment passed in the case of Neelu Bai Vs. Phagumal |
2011(1) M.P.L.J. 675 and also Faqir Mohammad Vs. Gulabchcmd 2011(2)
M.P.L.J. 445:

7. First the impugned question arises for consideration whether by way
of amendment the appellant can be permitted to challenge judgment and
decree passed in Miscellaneous Civil Appeal No.145-A/2014 after a period
of more than one and half years. The cause title and the prayer in the present
appeal make it clear that the appellant has intended to challenge only the
judgment and decree passed in Civil Appeal No.144-A/2014. The relief
claimed in the appeal is reproduced as under:

It is, therefore, prayed that the Hon'ble court be pleased to
call for records of the courts below and set-aside the judgment
and decree dated 19.02.2015, passed by learned Court of IX
Additional District Judge, Bhopal (M.P.), (Shri Rajkumar
Choubey) in Regular Civil Appeal No.144-A/2014, parties
being Madhav Gogia Vs. Smt. K. Fatima Khursheed arising
out of the judgment and decree dated 29.04.2014, passed by
learned Court of IX Civil Judge Class-I, Bhopal (Shri Sushil
Kumar) in Regular Civil Suit No.96-A/2012, parties being Smt.
K. Fatima Khursheed Vs. Madhav Gogia, may grant any
* other relief, which this Hon'ble Court deems fit under the
circumstances of the case and cost throughout be awarded to
appellant/defendant in the interest of Justice.
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8. " The _]udgment passed in the case of Bhagchand (supra) relied by the: :
appellant is of no helpto him because the said ratio would not apply in the
. present case. In the said case the suit was filed for declaration and mandatory .
injunction. Supreme Court declared that the plalntlff is entitled to obtain
‘posséssion of the said shop from the defendant. Both the defendants  preferred
. separate appeals against the Judgment and decree, decreeing the suit of the .
* plaintiff. The appellate Court by common Judgment allowed both the appeals
~and dismissed the suit of the plaintiff. The preliminary objection was raised by
.the respondent that single appeal which was filed by the appellant was not
malntamable for the simple reason that both the defendants preferred separate
appeals and a common Judgment was passed but there being two decrees the
plaintiff ought to have filed two separate appeals assailing each decree passed
by the appellate Court. In the said judgment this Court held that it was not
necessary to file two separate appeals because there was one suit and both
the decrees were in the same case and passed on the same judgment filing on
one second appeal by plaintiffis enough and it was not necessary to him to
file two separate appeals The preliminary objection was rej ected

9.  Inthepresentcase, itis not the question whether the common appeal is
maintainable or not. The question which has cropped-up for consideration is that
whether under the provisions of Order 6 Rule 17 ofthe CPC, the appellant can
be penmtted to amend the present appeal by seeking amendment to challenge the
judgment and decree dated 19.02.2015 passed in Miscellaneous Appeal
No.145-A/2014. Though it was decided by the common judgment and decree
by the lower appellate Court but the appellant did not challenge the judgment and
decree passed in Regular Civil Appeal No.145-A/2014. Thus Judgment relied by
the appellant is misplaced and is of nohelp tohim.

10.  Before adverting further to.the questmn of apphcatlon for amendment, -
relevant provisions of Order 6 Rule 17 of the CPC is reproduced as under:

Order 6 Rule 17- Amendment of pleadings: The Court
© may at any stage of the proceedings allow either party to alter
or amend his pleadings in such manner and on such terms as
~ may be just, and all such amendments shall be made as may
be necessary for the purpose of determining the real questions
in controversy between the parties; - ' :

. Provided that no application for amendment shall be allowed
- after the trial has commenced, unless the Court comes to the
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‘conclusion that in spite of the diligence, the party could not
- have raised the matter before the commencement of trial.

“11. - . From bare perusal of the application filed by the appeliant under Order
6 Rule 17, he seeks permission to amend to challenge the judgment and decree -
passed in Regular Civil Appeal No.145- A/2014 by which the appeal filed by

" therespondent plaintiff was allowed on the ground of Section 12¢1)(f) also. If

the application for amendment is allowed, that would mean that the appellant
- 1s permitted to challenge the impugned judgment and decree dated 19.02.2015

passed in Regular Civil Appeal No.145-A/2014 after period of one and half

years and also by-passing the provisions of Limitation Act. The Apex Court in
the case of Siddalingamma and another Vs. Mamtha Shenoy 2001 (8)
SCC 561, has held that the amendment in the plaint would relate back to the
date of institution of suit. The same has been followed by the Apex Courtina
recent judgment in the case of Basant Balu Patel 2016 (4) M.P.L.1. SCC
22. The delay has always been prime consideration for deciding the application
for amendment when the proposed amendment is barred by limitation. The
doctrine of relation back has been further elaborated in the case of
L.C.Hanumanthappa Vs. H.B.ShivaKumar (2016) 1 SCC 332, wherein it
has been held that the doctrine of relation back i.e. relating back the amendment -
to the date when the suit was originally filed. In the case of Voltas Ltd. Vs.
Rolta India Ltd. (2014) 4 SCC 516, the Apex Court held as under in Para 29
which is quoted as under:

Mr. Nriman, learned Senior Counsel, has also contended that
the counterclaims filed before the learned arbitrator is an
elaboration of the amount stated in the notice and, in fact, it is
an amendment ofthe claim of the respondent which deserved
to be dealt with by the learned arbitrator. In this context, we
may refer with profit to the ruling in K. Raheja Constructions
Led. V. Alliance Ministries wherein the plaintiff had filed a
suit for permanent injunction and sought an amendment for
grant of relief of specific performance. The said prayer was
rejected by the léarned trial Court. A contention was canvassed
that the appellant had not come forward with new plea and, in
fact, there were material allegations in the plaint to sustain the
amendment of the plaint. The Court observed that having
allowed the period of seven years to elapse from the date of
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- .filing the suit, and the period of limitation being three years

. under Article 54 of the Schedule to the Limitation Act, 1963 .

" any amendment on the grounds set out, would defeat the
valuable right of limitation accrumg to the respondent

12, The said principle has beer reiterated i in South Konkan Dzstzllertes
. Vs. Prabhakar Gajanan Naik*(2008)-14 SCC 632 and Van Vibhag
Karamchari Griha Nirman Sahkari Sanstha Maryadzt Vs Ramesh
Chander. -

13, In Revajeetu Builders and Developers Vs. Narayanaswamy and
Sons (2009) 10 SCC 84 while laying down some basic principles for
considering the amendment, the Court has stated that as a general rule that
Court should decline amendment if a fresh suit on the amendment claims would
be barred by limitation on the date of application. - :

14 " The Apex Court in case of Union of India Vs. Pramod Gupta (2005)
12.SCC 1. hold as under:

135. Delay and laches on the part of the parties to the

. proceedings would also be a relevant factor for allowing or

" disallowing an application for amendment of the pleadings. The
High Court neither assigned sufficient or cogent reasons nor
applied its mind as regards the relevant factors while allowing
the said application for amendment. It has also not been taken
into consideration that the application for amendment of
pleadings might ndt have been maintainable in view of the
statutory interdict contained in sub-section (2) of Section 25
ofthe Act, if the same was applicable.

15. In view of the aforesald discussions and enunciation of law as
discussed above, the I.A.No. 16270/201 6 under Order 6 Rule 7 ofthe CPC
for amendment isrejected.

16 Theiearned counsel for the appellant submits that ﬁndmgs regarding
the non-payment of atrears of rent is perverse. He submits that Courts below
have not taken into consideration in proper prospective éxhibits D-1 to D-4.
From perusal of the para 13 of the lower appellate Court, it is found that the
Court has taken into consideration the said exhibits D-1 to D-4 and has_
recorded a finding after evaluation of evidence on the record that those -
documents do not prove that the rent was deposited in accordance with law.
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17.- 1doriot find any perversity in the i 1mpu gned judginent and decree so
“far the decree relates to passing of the decree under Section 12(1)(a). The
. said view is fortified by the judgment of this Court passed in the case of Neelu

Bai Vs. Phagumal (supra), wherein this Court has held that if the tenant has
- not deposited the arrears of rent within two-months from the service of the
~ notice of payment of rent has contemplated under Section 13(1) of the
" Adhiniyam, the decree for eviction can be passed under Section 12(1)(a).

- The said view is further supported by the judgment of this Court passed in the

case of Faqir Mohammad (supra). ,

18. . This Courtis of the considered opinion that the judgment of the trial
~ Court based upon consideration of facts and those findings of fact have been
affirmed by the first appellate Court no substantial question oflaw is involved,
the question of 1nterference by this Court does not arise and the appeal is
dismissed.

) 19.  Learned counsel for the appellant-submi‘tted that he may be granted
three months time to vacate the premises. The said pryer is not opposed by
the learned counsel for the respondent. ‘

20.  Considering the said prayer which is not opposed by the learned counsel
- for the respondent, the appellant is granted three months' time from today to
vacate the premises (shop) in question.

Appea? dismissed.
LL.R. [2017] M.P., 1154
APPELLATE CIVIL

Before Mr. Justice Prakash Shrivastava
- M.A. No. 1828/2016 (Indore) decided on 17 February, 2017

DEVIKULAM DEVELOPERS (INDIA)PVT.LTD. - ...Appellant
Vs, , :
SANJEEV LUNKAD & ors. ' ....Respondents

(Alongwith M.A. Nos. 1829/2016, 1830/2016, 1831/2016, 1832/
2016, 183372016, 1834/2016, 1835/2016 & 1836/2016 and W.P. Nos. 7074/
2016, 7076/2016, 7078/2016, 7079/2016, 7082/2016,-7083/2016, 7090/
2016, 7092/2016 & 7099/2016)

A Civil Procedure Code (5 of 1908), Order 22 Rule 10,
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) O}dq_r 1 Rule 10 & Orcfér 6Rule 17 - '/”is‘s;'gt‘zment. of Rights .-= - ,' )
Imple'a{lmet_zt__ of Party -Améndmg_mt - Plaintiff S'ail'jee\_{ Lunkad filed
- suit for specific performance of contract = Evidence was over and final -

hearing was.done, matter was reserved for judgment - At this stage,

~ “appellant filed applications under Order 22 Rule 10 and Order 1 Rule

10 CPC for adding them as co-plaintiff on the ground that plaintiff had

~ executed deed of assignments in their favour = Application under Order

6-Rule 17 was also filed - Trial Court rejected the apblicaﬁon’s -
Challenge to - Held - Assignee is not a party to contract of sale soug]_]t'
to be enforced in the present suit - Presence of appellant/assignee is .
not necessary for full and effective disposal of the suit - Since original
Plaintiff himself is the shareholder and promoter director of the
appellant/assignee company, such assignment made by plaintiff at final
stage of suit, lacks bonafides - Applications rightly rejected -'Fm_'th‘er
held - Application under Order 6 Rule 17 was filed belatedly at the
final stage of the suit i.e. after 5 years of filing of suit without satisfying
the test of due diligence, hence rightly rejected by Trial Court - Misc.

- Appeals and Writ Petitions dismissed. - (Paras 8,13, 16 & 17),

- #. . Rifac gfar alear (1908 7 5), Grser 22 P 10, amder
1 1397 1077 7139 6 Py 17 — aifrert a1 wagRerT - vaww T
T — G — N Wl gws. 3 whar 3 Afife. wed 3g 9w
T foar — wiew wara § 99 o o7 siftm ears w9 oft, wrmar
Fofa 2q ¥R <@ 7T o — 3w umw |, anfremeff 3 39 SR 9 fy
Y SR e ¥ AR @ few ool Rl o, Rifda sfar
Wiedr & AR w 22 A 10 & AR 1 P 10 @ Fafa 9 wg—ard)
B wY A Wi W Y e v frar — Ay 6 fraw 17.% 3w
# AT uEqA @ W o - el < ¥ anE @) e,
foar — @ gt — affEiRe - arRRr, ¥ Rwy 9 wfer o1
ePpR Td  faaer adqr arg ¥ yadw wer T @ — 9w @ oof w7

oAl Praer 2g oflemeff /anR e @ suRaRY amavaw e @ -

Afe areafaw Y w7 afierefl /arR R Fuht o1 drErd w wrads
Frews 3. a7 @ e wow W A g e T 59 TeR @ wReE
¥ mﬂfq‘waﬁ T ¢ - g P vy @ TR R T - amat
AfifEiRa — AW 6 M 17 3 simfa adse, ag @ SR UHT W
faeifam wu @ @rei a9 vega @ D UMY 9Nl B UTER AR ARl

...aﬁ T St Wge R Rer gwga fear w ort, aret: - RERYT <RIy
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"~ B.  Transfer ofPropertyAct (4 of 1882), Section 54~ ‘Held - .-
: Agreement of sale'itself does not create any mterest or charge i in the

property. S ~ " (Paral5)
' & WW@W(M&ZW@ T 54 — ARPEiRT

—ﬁmmwaﬁwmaﬁs‘%ﬂmmqﬁﬁaﬁml_

“C. - Words & Phrases - 'Praper Party and 'Necessary Party
- Explained - Neécessary party is one in whose absence an effective
decree cannot be passed by Court and proper party ‘is one whose
presence‘enables the Court to completely, effectively and: properly
" adjudicate the issues involved in case, though he may not be a person
in whose favour or against whom a decree is to be made. (Para 9)

T WWWW—WUWWWVW—

e AT 7ar — RS e a8 ¥ Rradl aguierfy 7 wrarey g
gaTdt Rt urie ) ) o7 wad va s seer 9w @ et suRedy
e @ yeRe ¥ aadfaa faraet @ quf, waEl qen Sfia e 9
wrafeffs oo ¥ 9Ew g 2, gaft 97 9 afm T 8 wed @
anﬁmmﬁﬁm%ﬁmmaml a

Cases referred

~(2005) 6 SCC 733, (1995) 3 SCC 147, (2012) 8 SCC 384, 2016
(2) JLY 179,2001(1) JLI 202, 2001(1) JLJ 184, 2004 (3) MPLJ 246, AIR
. 1954 SC 75, (2013) 5 SCC 397, AIR 2012 SC 1440.

Mangesh Bhachawat, for the appellant.
R.T. Thanewala, for the petitioner.
. A.K. Sethi with S.J. Polekar, for the respondents.

" ORDER

: PRAKASH SHRIVASTAVA, J. :- This order will govern the disposal of

MA. Nos.1828/2016, 1829/2016, 1830/2016, 1831/2016, 1832/2016, 1833/
2016, 1834/2016, 1835/2016, 1836/2016 and WP No.7074/2016 7076/
2016, 7078/2016, 7079/2016, 7082/2016, 7083/2016, 7090/2016, 7092/ ..
2016 and 7099/2016.

2. The above Miscellaneous Appeals under Order 43 Rule 1(1).of the
.CPC are at the mstance of'assignee and the Writ Petitions u.nder Art.227 of
. the Constltutmn are by the assigner (plaintiff) challengmg the order of the mal
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- court dated 20th September 2016 whereby the1r applications under Order

" 22 Rule 10; Order 1 Rule 10 read with Sec.151 and Order 6 Rule 17 of ‘the’
CPC have been rejected. Since all the above cases involve same issue in
almost similar fact situation and order under challenge are also snmlar therefore )

' they are being decided by this common order. :

3. Inbrief, assignor (pla1nt1ft) San_]eev Lunkad had ﬁled the suits for
specific performance of contract and at the final stage he had filed an application -

* under Order 22 Rule 10 of the CPC in those suits on the ground that in the

rights under the agreement were assigned to Devikulam Developers (India)
Pvt. Ltd., therefore, the said party be allowed to added as co-plaintiff No.2.

The assignee M/s Devikulam Developers Pvt, Ltd. had also filed an
applications for impleadment on the ground that the rights were assigned in
the meanwhile by the plaintiff. On account of this development amendment in
the plaint was sought by the appellants under Order 6 Rule 17 of the CPC.
These applications have been rejected by the trial Court. ‘

4. Shri R.T.Thanewala, learned counsel for the petitioners and Shri M. -
- Bhachawat, learned counsel for the appellants have submitted that in the sale

' agreement executed between the parties there is no prohibition for assignment, on
the contrary the agreement reveals that the assignment was permissible and Section
15(b) of the Specific Relief Act also permits the impleadiment of assignee unless
prohibited by agreement of the parties. He further submits that the assignee is °
claiming the same rights which the assigner has and no period of limitation has
been prescribed for assignment, therefore, the order cannot be sustained.

5. Shri A K. Sethi, learned counsel for the contesting respondents has

opposed the prayer and supported the impugned orders. He submits that

under Order 1 Rule 10 of the CPC addition of the parties is permitted, whereas

under Order 22 Rule 10 of the CPC substitution can be allowed, hence under
_ Order 22 Rule 10 of the CPC addition of the parties cannot be'claimed.

6. I'have heard the leafned counsel for parties and perused the record.

7. - Trial court by the impugned order has rejected the applications under
Order 1 Rule 10 CPCas also Order 22 Rule 10 CPC taking the view that no
right was created on the basis of agreement of sale in view of Section 54 of
" Transfer of Property Act, therefore, no question or ‘assignment of any right
arises in the matter. It has further been found that applications were filed
belatedly ie. five years after filing of the suit and no reason were as31gned for
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R _executing assignment deed at this stage and that the apphcatlons filed by '
h petltloner/appellants were not bona-fide. -

~ 8 The record reflects that the resp ondent No.1 pIamtlff Sanjeev Lunkad
~ has filed the suit for specific performance of the contract to enforce the sale
" agreements. It has been pointed out that in the suits meanwhile evidence of -

- the parties is over and final arguments have been heard and the cases have

been reserved for judgment. At the advance stage in the suits, applications
1/0.22 Rule 10 and u/0.1 Rule 10 etc. of the CPC were filed by the petitioners/
appellants for adding the appellants as co-plaintiff on the ground that the plaintiff
had executed the deed of assignmenits in favour of the appellants.

9. The appellant assignee may be required to be impleaded only ifheis a
necessary or proper party in the suit. A necessary party is one in whose absence
an effective decree cannot be passed by the court and a proper party is one
whose presence enables the court to completely, effectively and properly
adjudicate upon all the matters and issues involved in the case, though, he
may not be a person in whose favour or against whom a decree is to be made.

10.  The supreme court in the matter of Kasturi Vs. [yyamperumal and .
others reported in (2005) 6 SCC 733 while considering the issue relatingto
addition of parties in a suit for specific performance of the contract has held
that such an issue is to be decided keeping in view the scope of the suit and in
such a suit the guiding principle is that the presence of such a party should be
necessary to adjudicate the controversy involved in the suit. While holding so
it has been laid down that:-

(i) there must be a right to some relief against such
party in respect of the controversy involved in the proceedings;
(if) no effective decree can be passed in the absence of such

party.
It has further been held as under:

11.  Asnoted hereinearlier, two tests are requlred '
to be satisfied to determine the question who is a necessary
party, let us now consider who is a proper party in a suit for
specific performance of a contract for sale. For deciding the
question who is a proper party in a suit for specific performance
the guiding principle is that the presence of such a party is -
necessary to adjudicate the controversies involved in the suit

-~
e
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for specific performance of the contract for sale. ‘Thus the
question is to be decided keeping in mind the scopé of the
suit. The'question that is to be decided in a suit for specific .
performance of the contract forsale is to the enforceablhty of
the contract entered between the parties to the contract. If the- -
~person seeking addition is added in such a suit, the scope of".
 ‘the suit for specific performance would be enlarged and it would " -
be practically converted into a suit for title. Therefore, for
effective adjudication of the controversies involved in the suit,
presence of such parties cannot be said to be necessary at’
all.” K

13. From the aforesaid discussion, it is pellucid that
_ necessary parties are those persons in whose absence no
decree can be passed by the court or that there must be a
right to some relief against some party in respect of the-
controversy involved in the proceedings and proper parties

. are those whose presence before the court would be necessary

. in order to enable the court effectually and completely to
- adjudicate upon and settle all the questions involved in the suit
although no reliefin the suit was claimed against such person.”

" 11. In the matter of 4nil Kumar Singh Vs. Shivnath Mishra Alias
"Gadasa Guru reported in (1995) 3 SCC 147, Supreme Court, in a case
where the party concerned was not party to the contract but sought to be
impleaded as party defendant on the ground that he had acquired subsequent
interest as co-owner by virtue of decree obtained from the court, has held
.that he is not entitled to be joined as defendant and is not a necessary or
proper party under Order 1 Rule 10 CPC and had acquired the status of co-
. owner not obtaining by assignment or devolution of interest, hence Order 22
Rule 10 CPC is also not attracted. In that case, it has been held as under:

“9. Sub-rule(2) of Rule 10 of order 1 provides that the Court
may either upon or without an application of either party, add
any party whose presence before the Court may be necessary
in order to enable the court effectually and completely to

- adjudicate upon and settle all questions involved i in the suit.’
Since the respondent is not a party to the agreement of sale, it
cannot be said that without his presence the dispute as to
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specific pcrformance cannot be determmed Thercfore heis
- notanecessary party.”

12.  Inthe matter of Vidur Impex and Tt }'aders Private Limz'ted and others
Vs. Tosh Apartments Private Limited and others reported in (201 2)8
SCC 384 the Supreme court has laid down the followmg principles govermng
the disposal of application for impleadment:

“41. Though there is apparent conflict in the observations made -
in some of the aforementioned judgments, the broad principles
which should govern disposal of an application for impleadment -
are: ' : )

41.1 The court can, at any stage of the proceedings, either on
an application made by the parties or otherwise, direct
impleadment of any person as party, who ought to have been
joined as plaintiff or defendant or whose presence before the' -
court is necessary for effective and complete adjudication of
the issues involved in the suit.

41.2. A necessary party is the person who ought to be joined
as party to the suit and in whose absence an cffectlve decree
cannot be passed by the court.

41.3. A proper party is a person whose presence would enable
the court to completely, effectively ad properly adjudicate upon
all matters and issues, though he may not be a person in favour
of or against whom a decree is to be made.

41.4. If a person is not found to be a proper or necessary
party, the court does not have the jurisdiction to order his
impleadment against the wishes of the plaintiff.

41.5. In a suit for specific performance, the court can order
impleadment of a purchaser whose conduet is above board,
and who files application for being joined as party within
reasonable time of his acquiring knowledge about the pending
litigation.

41.6. However, if the applicant is guilty of contumacious
conduct or is beneficiary of a clandestine transaction or a
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transactlon made by the owner of the suit property in v101at10n

“of the restralnt order passed by the court or.the application is
~unduly delayed then the court will be fully Justlﬁed in declmmg
the prayer for 1mp1eadmen '

" 13. . By exarnmmg the present case, in the light of the aforesald Judgment 1t.
- is noticed that presence of Devikulam Developers Pvt. Ltd., the assignee, is "
not necessary for full and effective disposal of the suits because the interest of
assignee is adequately represented through the original plaintiff since the original '
plaintiff himself is the shareholder and promoter director of the assignee
‘company. Itis also noticed that in the suit there is already a prayer to get the
sale deed executed in favour of plaintiff or its nominee. Moreover, the
assignment has been made by the original plaintiff at the final stage of the suit
_ and the assignment has been found to be lacking in bona-fides. In some of the
agreement under consideration the assignment clause.exists but that alone '
cannot be the sole consideration to direct the 1mp1eadment of assignee ignoring
all other relevant consideration. Order 22 Rule 10 of CPC is an endbling .
provision and assignee is not required to be impleaded mechanically in every -
case of assignment, but court is required to consider all’ the relevant -
circumstances while considering such a prayer in a suit for specific performance..
Keeping in view the above relevant consideration, no fault can be found in the
final conclusion reached by the trial court in the impugned order. '

14.  Shri Mangesh Bhachawat learned counsel for appellant has refied upon
‘the judgments of this court in the matter of Shri Penta Buildcon Pvt. Ltd.
Vs. Laltobai and others reported in 2016(2) JLJ 179; Urmila Patel (smt.)
and another Vs. Smt. Laxmibai and others reported in 2001 (1) JLI 202;
Sitaram Dua Vs. Saraswati Devi Sainy and others reported in 2001(1)
JLI 184; Gouri Shankar Vs. Naveen Chand (dead) through LRs. Smt.

_ Snehlata Jain and another reported in 2004(3) MPLJ 246 but these are the |
cases where the suit property was sold by owner pending the suijt and since

. the interest in the property was transferred hence impleadment of purchaser
was held to be necessary, but the present case stands on different footing.

15.  Thereisa distinction between assignment of right to purchase a
property by a purchaser in an agreement to sale and sale of property by the
- owner to third party after executing the sale agreement In later cases the

‘ 'purchaser may be required to be impleaded as party in a suit for specific

performance of the contract to fully adju udlcate upon all the issues involved in
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: the matter. Hence, in such cases as held by the supreme court in the matter of
Durga Prasad and another Vs. Deep Chand and others reported in AIR
1954 SC 75 and Thomson Press (India) Limited Vs. Nanak Builders and

Investors Private Limited and others reported in (2013) 5 SCC 397 the
~ impleadment of the purchaser-may be permitted. That inay not be so in the . -

‘former case where the assignee jsnota party to the contract of sale sought to
be enforced in a suit for specific performance. The above view is supported
by judgment of the supreme court in the matter of Raheja Universi Limited
Vs. NRC Limited & Ors. reported in AIR 2012 SC 1440 para 44 wherein
‘while considering Sec:54 of the Transfer of Property Act it has been held that
the sale agreement itself does not create any interést or charge inthe property.

16.  Keeping in view of the above factual and legal position, I am of the
opinion that trial court has not committed any error in rejecting the apphcatlons
‘w/0 22 Rule 10 and u/0.1 Rule 10 CPC.

17.  Sofarasapplication under Order 6 Rule 17 of the CPC is concerned,
it was filed belated at the final stage of the suit without satisfying the test of
due diligence, hence it has rightly been rejected keeping i in v1ew the proviso to
Order 6 Rule 17 of the CPC. :

18,  Hence,lam of the oplmon that no mterference inthe 1mpugned order -
under challenge in the Misc.Appeals and Writ Petitions is required. Hence,
- the Misc Appeals and Writ petitions are dismissed.

19, The original order be kept in M.A. No.1828/2016 and a copy whereof
be placed in the record of connected Miscellaneous Appeals and Writ petitions.

Appeal dismissed.

LL.R. 2017] M.P., 1162
APPELLATE CRIMINAL
Before Mr. Justice Shantanu Kemkar & Mr. Justice Rajendra Mah ajan
Cr.A. No. 2325/2006 (Jabalpur) decided on 7 Aprll 2016

ARCHANA NAGAR (KU. ) j ...Appellant
Vs. |
STATE OF M.P. ...Respondent

(Alongwith Cr. A. No. 1398/2007) _ |
A.  Prevention of Corruption Act (49 of 1988), Section 7 &
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‘13(1)(d) r/w 13(2) Convtctmn Testtmony of Camplamant Demand.-‘

“of 1llegal gratlficatlon by a pollce officer - Held - There are material -
-contradictions and omissions between complainant's version and the '

prosecutlon witnesses ~ ROJnamcha entries also did not support the -

prosecution case - Complainant himself has a criminal background and

" 'has been twicely prosecuted, once w/S 456,294 & 506 IPC and sécondly. '
u/S 392 & 397 IPC and from the record it appears that complainant -

came from jail to record his evidence in the present case and in such .

clrcumstances it is unsafe to rely upon his evidence - Voices in the - -

audio cassette were inandible - -Lookingto the evidence onrecord there
is a strong possibility of false implication of accused by the complainant
- Trial Court committed gross error in holding that prosecution has
proved the case beyond reasonable doubt - Demand of illegal
gratification by the accused is not proved - Conviction and sentence
unsustainable in law and is hereby set aside. (Paras 31 36, 37 & 41)

- Hwﬁaﬂwaﬁﬁw(mss BT 49), GTeT' 7 T 13(1)(S)
WYl 13(2) — wlaRifE — Rarst &1 TRwney — & qfaw afte gRT

ader ufRatser @ @ir — affEiRe — oRad @ s+ st afate

Wittt @& dra aiftes fRtamae @ ata @ — <o gfifear o
ST gHoT 31 |aedT T Sl — ¥ uRaErd! 1 s gee i

2 ailx 99 3 IR afrifra fear war @, @ AR R 456, 294 9 506 AL
TH. ® Fadd Y UL IR GRT 392 4 397 ALK . B Iwdd qAT -

affel ¥ a8 gwe gar @ 5 afaw gevwor F uRard) smoem. @i
Fftfafed oxd o 8 $REE € o o7 v ¢l uRRefal F swe
e R e e e @ - affedt ae F gmE s € -
Fftde )R w1e B 3E@d g IR gRT Afgaa @7 frew snfafta oY

i

YT G ® — fERer |mErad S 9% aRen $ 4 =9 g Fia @11
fr aftrais 4 ga=or &t gRags 9398 @ W uifaw fear @ - affge -

g arder gRatwer €7 @ [yrfag ) gt — Siwiufs vd querew, fafer

A BN @ WF A 98 U9 ag T AU |

B. Criminal Procedure Code, 1973 (2 of 1974}, Section 313'

- Admission of Offence by Accused - Any admission made by an accused
in his examination u/S 313 Cr.P.C. cannot be made sole basis for
conviction of the offence with which he is charged - Acquitted accused
in criminal appeal no. 1398/2007 filed by the State, cannot be convicted
u/S 12 of the Act upon the admission made by him in his examination

il[S 313 Cr.P.C. even if the admissions-are _takt_m to be true at‘their :
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face value without taking into account the background facts - Trial Court
rightly acquitted the accused - Criminal Appeal filed by the State against
acquittal falls and is dismissed. .. (Parad46)

" U8 Flpar aiedl, 1973 (1974 Wz) T 313 — g+
WW&?WI& FRTT 1T .09, BT 91T 313 @ afd, SUD
weror ¥ @ Y fadly wfa a6, wmqéqa?ﬁﬁ;mqm
ATIR T AT o qFHal o 96 W AR 2 — TR g U <IvsE
afre . 1398 /2007 # WA APYTT BT SUP FU .U, BT €RT 313
® dwia 99 WEe ¥ S9s gRT &1 T8 Wafy ) S afufaw a9
g 12 & Faud Siufag TE fear o we, afy goaft @ st @t
fraR ¥ fag e, fafea’ st 599 v Joa W™ w9 wie a9 At
— foreT _marey A wfaa vy @ sfgaa w1 <tvgaa fear - dwfea @
freg w7 gRT g sives adle sida ®id 2 alv @iRe 3 o)

C. Evidence Act (1 of 1872), Section 65(b) - Evidentiary
Value - Prosecution has not attached a certificate of authenticity and
correctness of transcriptions of conversations recorded in cassettes in
terms of Section 65(b) of the Evidence Act - When the cassettes were
played at the time of complainant's evidence for identification of voice
of accused, the voices were inaudible - Transcription has no evidentiary
value to support complainant's statement. (Para 31)

T qIer Jlerfarr (1872 #71 1) &RT 65(41) — wiidgw qow —
sfte 3 e gffem 3 arr es(df) @ Feea’ & IgaR. $d9e F
SIS A T qada 3 sfdes $ ymlrear 3 wwar a1 gAems
e 98 foar — R @ we @ wi, AafgTa A ama S g
?q w9 @ue gardl T, Jmare ase off — qﬁmﬁmmﬁmﬁﬂﬁ
forg, uftde= &1 @i wifdas g 768 @1 :

D.  Criminal Trial - Rojnamcha Entries - Credibility - Held
- There is no evidence on record to hold even remotely that entries are
tampered with and ante-dated - Correctness of entries is not even
challenged by the prosecution - In normal course, rojnamcha entries
are reliable as they records day to day working of a particular police
station until they are disproved by cogent evidence - Rojnamcha entries
are not supporting the complainant's versmn and proves falsehood of
the complainant's statement. (Para 37)

g wfew farer — duagar vRfear — Avaadiaar -
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. st — aﬁﬁmwwmﬁﬁwmmﬁ%qaﬁ?{mm
7¢Y 5 ufafeal @ wier BeeTe o1 7F ? W@ qd fRaifea @ - wfafear
Y wegar s afmEtaT Ry gAtd o 9 ) o @ — wrrw wa oy
SerrEn yfaftesr fvgwda € @ife 3 o fafre gfaw o 3 ufy
i @ srfean affafaa +x<ft 2, o9 9% f$ S uva wE g™
TraTfaa e fpar wmar — dorEr vfafear el @ wemt B waelw
aﬁ'mﬁamﬁﬁaﬁ%amaﬁs@mﬁﬁm—él -

. Cases referred:

2009 (6) SCC 587 = 2009 AIR SCW 3994, AIR 2015 SC 3549,
2016 (3) SCC 108, 2014 (13) SCC 55,2015 (3) SCC 123, 1985 (Supp)
SCC 611, AIR 1954 SC 15, AIR 1968 SC 609, 1985 CRL.L.J. 1501 H.P,,
1987 (Supp) SCC 266, AIR 2002 SC 3582, AIR 2010 SC 3570, AIR 2010
SC 2839.

- S.C Datt with Chandra Datt and Slddharth Datt, for the appellant
in Cr.A. No. 2325/2006.
Pankaj Dubey, for the appellant in Cr.A. No. 1398/2007 and for the
respondent in Cr.A. No. 2325/2006. '
S.K. Gangrade, for the respondent in Cr.A. No. 1398/2007.

JUDGMENT

The Judgment of the Court was delivered by :
RAJENDRA MAHAJAN, J. :- Since both the aforesaid criminal appeals have
arisen out of the common impugned judgment dated 20.11.2006 passed by
the First Additional Sessions Judge and Special Judge under the Prevention
of Corruption Act, 1988 (for short the 'Act’) Hoshangabad in Special Case
No.06 of 2004, titled State of M.P. Vs. Kumari Archana Nagar and another,
- they are being decided by this common judgment.

2. Vide the impugned judgment, appellant Archana stood convxcted under
Sections 7 and 13 (1) (d) r/w 13 (2) of the Act and sentenced thereunder to
suffer on first count rigorous imprisonment (for short the R.I.) for a term of 2
years with a fine of Rs.5,000/- (rupees five thousands) in default of payment
of fine to further undergo R.I. for 6 months and second count R.1. for a term
of 2 years with a fine of Rs.5,000/- (rupees five thousands) in default of
payment of fine to further undergo R.1. for 6 months. However, the substantive .
jail sentences in the aforesaid Sections are directed to run concurrently. Feeling
aggrieved thereby, appellant Archana has filed the appeal under Section 374
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- (2) of the Cr.P.C. . R _

3. . Videthe impugned judglnent,‘respondént Maluk Chand stood acquitted
of the charge under Section 12 of the Act. Feeling aggrieved thereby, the
appellant S.P.E. Lokayukt has filed an appeal under Section 378 (1) of the
Cr.P.C.". - - s

4. For convenience, in this judgn.l'ent her_éinaﬁer appellant Archana and
respondent Maluk Chand shall be referred to as accused Archana and acquitted
accused Maluk Chand respectively. '

5. Theprosecution case is given in brief below:

(5.1)  On05.09.2003, complainant Yaswant Singh @ Lallu
Singh (PW-10) made a complaint Ex.P-1 8 to the .
Superintendent of Police, Special Police Establishment,
Lokayukt, Bhopal, Division Bhopal (for short the S.P.)
stating that he is a permanent resident of village Dolriya
and he is a farmer-cum-businessman by occupation.
He does business of selling hardware in village Dolriya.
On 15.08.2003 at Dev Isthan known as Bhangi Baba
situated near village Dolriya (for short the place), he
was talking to Gomti Bai (PW-4), a woman of his
acquittance. At that time, accused Archana, the S.H.O.
of Police Station Dolriya with one Constable, Bahadur
Singh (not examined) came there on a motorcycle. She
asked him as to why he was standing with her. She
took them to the Police Station Dolriya (for short the
Police Station). Thereafter, she made him sit in her
government residence, which is on the campus of the
police station. There, she got a letter written by him
forcing him to admit there in that he had sexual
intercourse with Gomtj Bai several times in the past
and that he had also intercourse with her today. Later
on, she had gone to the police station. She came back
after some time therefrom and told him that Gomti Bai
has made a written complaint against him that he had
raped her. She told him that if he wanted to avoid
prosecution on her report, he had to pay her
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5.2)

bars: He told her that there was no such incident ds

- ‘she said. He did not want to get himself entangled in

an embarrassing situation and wanted to get out of it.
He, therefore, offered her Rs.1,000/- to 2,000/-. But

. she had not agreed upon the aforesaid money and
demanded from him Rs.7,000/- within 2 to 4 days. -
‘She also took his mobile phone of Nokiya company -
‘model No. 2100 saying that she would return it after

getting Rs.7,000/- from him. Two days later,
Constable, Bahadur Singh came to his shop and told
him that accused Archana had called him. On the same
day, he met her at her government residence. She told
him that he had not paid her money so far. He replied
that he had no money to give her. However, he would
arrange the money in a week's time. She told himina
threatening tone that she would send him in jail upon

the report of Gomti Bai. On 03.09.2003, she met him

at a Petrol Pump. There, she told him that she had not

so far received the money. She again threatened to

put him behind the bars in case of non-payment of the
money. Thereupon, he told her that on 04.09.2003,

'he would give her Rs.1,000/-, On 04.09.2003 at about

1167 -
-'Rs 20,000/-, other\mse she Would put him behind the

08.00 p.m., he met her at the police station. He secretly

tape recorded their conversation. In the course of

- which, she told him that if he could not give her

Rs.7,000/-, then he had to pay at least Rs.5,000/-
within 2 to 3 days. Thereupon, he gave her Rs.1,000/

_-. He asked her to return his mobile phone. She told

him that she would return him the mobile phone after

. getting the remaining amount.

The complainant has also stated in the complaint that
he does not want to give her Rs.5,000/- as bribe. On
the other hand, he wants to get her caught red handed
accepting the bribe from him. He has brought with him

a cassette i m which he had recorded the conversation

to prove the veramty ofhis complaint.
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(S 3) ‘Deputy Superintendent of Police, K.S. S1sod1ya (PW— :
9), prepared the transcrlptlon Ex.P-2 of the tape
recorded conversation in the presence of P.R.
Banvanshi (not examined), Inspector Navratan Singh
(PW-2) and the complainant. Thereafter, he removed

. the cassette from the tape recorder, marked ANB on
both the side of the cassette, seized it with seizuré memo -
Ex.P-3 and duly sealed it in their presence.

(5.4) On the basis of the complaint Ex.P-18 and the .

. transcription Ex.P-2, on 05.09.2003, K..S. Sisodiya
registered an FIR Ex.P-37.at Crime No.159/2003
against accused Archana for the offence punishable
under Sectlon 7 of the Act.

- (5.5) 0On04.09.2003, the 8.P. wrote a letter Ex.P-38 to the
Collector Bhopal requesting him to make available
services of two Gazetted officers as panch witnesses
on 05.09.2003 at about 10:00 a.m. and they be directed
to remain present in his office. Thereupon, the
Additional Collector on his behalf wrote a letter Ex.P-
21 to him ihforming thatAJay Kumar Shrivastava (PW-

" 7)and D.C. Mishra, both are the Assistant Commercial
‘Tax Officers posted in Bhopal, are appointed as panch
witnesses and they are directed to remain present at
the time and place mentioned in Ex.P-38.

(5.6) 0On05.09.2003,X.S. Sisodiya prepared the exhaustive

- pre-trap panchnama/pre-raid proceedings Ex.P-19 in

the presence of Ajay Kumar Shrivastava. As per the

' panchnama and record of the case, other panch witness

D.C. Mishra did not turn up. In the panchnama, K_S.

- Sisodiya has mentioned the averments of complaint

Ex.P-18, the details of Rs.3000/- to be given as bribe

to accused Archana, their denominations and serial

numbers, the names of members of the trap party with

their official designations, proceedings of treatment of
currency notes with phenolphthalein powder, -

demonstration ofits reaction with solution of sodium
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'(5.7)

complamant asto the mode of giving bribe mongy to
accused Archana, how he would send signals to the
trap party after giving her bribe money, recording of

their conversation on‘micro tape-recorder and as to.
~ how the trap would be arranged and executed

_After cornpletmg the formalltles, the trap party left
Bhopal at 06:30 p.m. for village Dolriya in two vehicles.
.After reaching village Dolriya, the complainant made

a call through his mobile phone to accused Archana
and asked her as to where she would receive the money
from him as per the deal. Thereupon, she told him to
come over to her government residence. The
complainant told K.S. Sisodiya that he would normally
visit accused Archana's goyernment residence riding
on his motorcycle and if he went there on a motorcycle,

. she would not suspect any- foul play on his part.

Thereafter, he brought his motorcycle from his

. residence. At about 10:00 p.m., he reached accused

Archana's government residence. He told her that he
has brought the money. She talked on the walkie-talkie
and directed the person on other side to send a
constable at her government residence. A short while

- later, acquitted accused Maluk Chand came. She

asked him to take money from the complainant.

1169

carbonate, necessary instructions- given to the '

Thereupon, he received the money from him. A short

while later, he came out of her government residence
and narrated the trap party of the happening.
Thereafter, the trap party proceeded towards accused
Archana's government residence. On the way, the trap
party saw accused Archana coming towards the Police
Station. K.S. Sisodiya introduced himself and the
members of the trap party and also apprised her the
purpose of their meeting. Thereupon, she told him that

. she would talk to them at the police station. On being
. questioned by K.S. Sisodiya, she denied having
received any money from the complainant. Meanwhile,
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acquitted accused Maluk Chand came to the police
station, The -complainant told K.S. Sisodiya that
acquitted accused Maluk Chand had received the
money from him at.the behest of accused Archana.
 K.S. Sisodiya got the hands of accused Archana and

acquitted accused Maluk Chand washed with the
solution of sodium carbonate in the presence of the
members of the trap party and the panch witness. There
was no change in the colour of the solution when
accused Archana washed her hands. But, when the
acquifted accused Maluk Chand washed his hands,
the solution turned pink. In this regard, he prepared
panchnama Ex.P-22 and P-23, which are of accused

- Archana and acquitted accused Maluk Chand
respectively. He also transferred the wash into clean
glass bottles which were sealed and labelled.

(5.8) K.S. Sisodiya searched the office room of accused
Archana at the police station in the presence of panch
witness Ajay Kumar Shrivastava and others. In the
course of search, he found three letters Ex.P-13, P-15
and P-20, which are prima facie appeared to have
been written by Gomti Bai (PW-4), Kanchhedi (PW-5)
and the complainant hiruself respectively, in the drawer
of her official table. He seized the aforesaid letters vide
seizure memo Ex.P-25. Thereafter, K.S. Sisodiya
proceeded to government residence of accused
Archana with panch witness Ajay Kumar Shrivastava
and others. He found her residence locked. Accused
Archana unlocked it. He searched her residence and -
found one mobile phone of Nokiya company model
No0.2100 and a charger lying on a table. He seized the
said articles vide seizure memo Ex.P-26 and sealed
them as per procedure. Later, he went to acquitted
accused Maluk Chand's government residence with the
panch witness and others. Acquitted accused Maluk
Chand opened his residence. He brought the bribe
money from the kitchen and handed over to K.S.
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_ SlSOdl}’a Hetallied the senal numbers of the seized.
currency.notes and found matched with thésenoted in .
the presraid proceedings/ pre—trap npanchanama: Ex. P:..

19 Thereafter; he-seized. the- currency notes. w1th

_seizurememo;Ex.P-27 and sealed them... '

(5:9)  0n06:09:2003at about 02:40 a;m;, he took from the

' complainant the tape recorder back, got the cassette

played-and-prepared the transcription Ex.D-1 in the

presence-of the panch witness and the complainant.

Thereafter, he.duly seized the cassette and sealed it.

In this regard, he prepared seizure memo Ex.P-30.

He arrested’accused Archana and acquitted accused

Maluk Chand vide.arrest:memos Ex.P-32 and P-33"

respectively and immediately released them on bail.

At last, on 06:09.2003 at.about-03:00 a.m., he

' prepared the post-trap- panchnama/post trap
proceedlngs Ex.P-31.

(5.10) On.05;09.2003'; P.R: Vanbanshi, the:member of the
‘trap: party, .prepared a.spot-map-Ex.P-28 of the
residence: of.acquitted.accused. Maluk. Chand,.
wherefrom the_bribe money was recovered in the
presence of the. panch witness.

(5 :11) . On.14.06. 2003 -K.S: Sisodiya- selzed a‘receipt
Ex.P-34 of the:purchase:of inobile phone from: the-

possession ofthe. complamant vide seizure memo Ex:P:=-
40 : :

(5.12) On’18.09.2003, he had sent the seized articles fo_r'
forensic examinations to FSI” Sagar through the office-
of S:P; with covering letter Ex:P-16:The FSL gave:a-
report Ex:P-39.-On various.dates; he also.recorded..
case.diary statements.of’ the.prosecution witnesses.. ,

6" Upon complétion of investigation; on 06:05:2004; K-S Slsodlya filed:
acharge-sheet againstaccused Aichana andacqmtted accused Maluk Chand
inthe. tnal Court: :
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_ | 7. The learned trial Judge framed charges against accused Archana unider
" ‘Sections 7and 13 (1) (d) r/w 13 (2) of the Act and acquitted accused Maluk
Chand under Section 12 0f the Act. They denied the charges levelled agamst

* them and claimed to be'tried. Thereupon, they were put on trial,

-8. Upon the closer of prosecution evidence, the learned trial -Jud'ge
confronted accused Archana under the provisions of Section 313 of the Cr.P.C.

with the circumstances appearing against her. She admitted the following -

circumstances and denied the remainder.

(8.1) At the time of alleged offence, she was posted as
Station House Officér, Police Station Dolriya. '

(8.2) Sheresided ina government residence whichis on the
campus of the police station.

" (8.3) On05.09.2015, she met the members of the trap party.

(8.4)- Her government residence was searched by K.S.
Sisodiya in the presence of panch witness and others,
wherefrorn one mobile phone with charger was seized
vide seizure memo Ex.P-26, which belongs to the
complainant. '

(8.5) Prosecution-sanction Ex.P-1 is granted under Section
19 (1) (b) and (c) of the Act by the Law and Legislative
Department Govertiment of Madhya Pradesh for her
prosecution in the case.

9. Accused Archana has taken the defence in hér examination under
Section 313 of the Cr.P.C. that at the relevant time of the alleged offence her
personal mobile phone and the land line phone of the police station had gone
out of order. Thereupon, Rajendra Singh Rajput (DW-2) brought the
complainant's mobile phone with charger for her temporary use. At the relevant
time, she registered a case against Rakesh Rajput under Sections 376, 341,
506 and 34 of the IPC. The complainant and one Chandan Singh Parihar
brought to bearpressure upon her not to arrest him. She refused to do so.
Thereupon they hatched a criminal conspiracy against her and got her

implicated in the case. She examined in'her defence Lachchhiram Yadav (DW-
1) and Rajendra Singh Rajput (DW-2).
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10, Acﬁﬁitted é{:cused Maluk Chand-was also examined by the learned. .

trial Judge under the provisions of Section 313 of the CtP.C. Inthe course of -
which, he admitted following circumstances appearing against him and denied

- 0. 1) At the relevant time of offence;, he was posted a5’ _
' Constable at the police station. _ -
(10.2) He occupied a government residence whichison the,
campus of the police station. -

(10.3) For his prosecution in the case, prosecution-sanction
Ex.P-1 is granted under Section 19 (1) (b) and (c) of
the Act by the Law and Legislative Department
Government of Madhya Pradesh. -

11. Acquitted accused Maluk Chand has taken the defence in his
examination undeér Section 313 of the Cr.P.C. that at the material time, he
was present at the police station. Havaldar, Gendalal asked him to goto
accused Archana's government residence. Thereupon, he went there and saw

~accused Archana and the coniplainant. She hinted him to take money from

the complainant. Thereupon, he took the money from the complainant without
visualizing at the very morent that the money being bribe money. He neither
examined any witness nor produced any document in his defence. .

12. Upon the evaluation of evidence on record qua accused Archa.'t'la, the

learned trial Judge has recorded following findings.

(12.1). The testimony of the complainant is reliable and .
trustworthy with regard to the demand for illegal.
- “gratification by accused Archana from him. o

" (12.2) Seizure of letters Ex.P-13, Ex.P-15 and Ex.P-20,
which are either purportedly written by prosecution
witnesses namely, Gomti Bai, Kanchhedi and the

. complainant or bear their signatures respectively, from
adrawer of the table of accused Archana's office room

at the Police Station, further proves that she demanded
_ illegal gratification from the complainant. - )

'(12.3) All the material times, écdused Archana was keeping
the complainant's mobile phone with her. There isno
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evidence on record that she had taken the complainant's
mobile pHone for time being use as her own mobiie '

" phione had-gone out of.order: On-the contrary, it is.
proved:that she took the-compldinant's mobile phone
as security so that he would not baek out of the so -
called deal struck between'them. .

(12:4) Admissions madeby acquitted accused Mali}k Chand.
' in his examination under-Section 313 of the.Cr.P.C.
that he had taken-the-money from the.complainant at-
the. instance.of accused Archana:at her government
residence and-the_seizure of bribe money from: his-
government residence;.lend.credence:that she:had.
demanded bribe from the.complainant..

1~ (12:5) Evidence of defence witnesses is not reliable being
interested witnesses. .

(12.6) Merely on the basis of Rojnameha Entries Ex.D-7 and
Ex.D-8, it cannot be held that o 15.08.2003 accused..
Archana had not met-the complainant at the place.

The learned trial Judge having considered the aforesaid findings
collectively has held that the prosecution has proved beyond a shadow of
reasonable.doubt.that:accused Archana had-demanded illegal gratification:
* from the complainant threatening himthat she would book him ina rape case-
upon the report of, Gomti Bai and thus she abused her official position..Upon:
theultimate conclusion, he convicted her under Sections 7 and 13:(1) (d) r/w: .
13'(2) of the Act and sentenced thereunder:as stated in‘para 2.of thisjudgment:

131 Ontheanalysis of evidénce onrecord qua acquitted accused Maluk
Chand, the learned trial Judge has given the following findings.-.

(13.1) Thereisno evidence on record that acquitted accused
~ Maluk-Chand had remained associated with: accused-
Archanain:demanding the bribe from the complainant..
at anypoint of time-. -
(13:2)-Onthe night of 05:09:2013; acquitted accusedMalik. -
Chand.had . gone:to the-government residence. of:
accused Archana upon the directionof the personwhe.
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: recelved her directions’ on the w1reless set. Atthat tune
he had no knowledge for what purpose shehadsent -. =
himfor. . '

(1 3 3) Acqultted accused Maluk Chand inno cently took the
.money from the complainant at the instance of accused
Archana without knowing that the money isnone other
than bribe money. -

On the basis of aforesaid cumulative findings, the learned trial J udge
‘has acquitted accused Maluk Chand of the charge under Section 12 of the
Act. - ' ' - : '

14, Shri S.C. Datt, learned senior counsel appearing on behalf of accused
Archana, has assailed correctness and legality of the conv1ct10n recorded

against her on the following grounds

(14. 1) The S.P. wrote a letter Ex.P<38 on 04.09.2093 to the
District Magistrate, Bhopal requesting him to make
available the services of two Gazetted Officers as
panch witnesses, whereas the complainant lodged the
written complaint Ex.P-18 with the :S.P, on
05.09.2003 and whereupon, the FIR Ex.P:37 was
registered against accused Archana on 05.09.2003. -
This means that the complainant had not made any
complaint to the S.P. on 04.09.2003. Thisis a matenal
discrepancy which impacts adversely upon the
prosecution case. : :

(14 2) ‘The learned trial T udge has held proved' the demand
ofillegal gratification by accused Archana on the sole -
oral evidence of the complainant. However his -

- testimony is wholly unreliable and untrustworthy on the
following reasons. There are material contradictions °
and the omissions between complaint Ex.P-18 and the
complainant's deposition. For instances, he has stated

-in his complaint that on 15.08.2003 itself accused
Archana had taken his mobile phone as security against
the bribe money, whereas he has stated in paras 1 and
2 of his evidence that she had taken his mobile phone ‘



1176 A’rchana Nagar Vs. State of M.P. (DB) LLR.[2017]M.P.
-2t03 days later by calling him at the police station -
when he told her that he could not so far arrange the
money. He has stated in the complaint that accused - -
Archana and Constable Bahadur Singh took him and
Gomti Bai to the police station from the place where-
she saw him in the company of Gomti Bai, whereas he -
" * has stated in para 18 of his evidence that Constable
_ Bahadur Singh took him on his motorcycle to the police
, station and accused Archana sent Gomti Bai and
. Kanchhedi Lal (PW-5)ina route-bus to the police.
station. He has stated in the complaint that at the place
only accused Archana and Constable Bahadur Singh
‘were present, whereas he has stated in para 18 of his .
evidence that Constable Devi Singh had also come to
~ the place, If the para 7 of his evidence is read vis-a-vis
* his case diary statement Ex.D-4, it is manifest that he
has substantially and materially improved his Court
version.

(14.3) ‘The complainant has admitted in para49 of his evidence

that the police had registered cases against him under

‘Sections 392, 397, 456, 294 and 506 of the IPC. In

< para 52, he has admitted that one Beena Thakur filed

' an application under Section 125 of the Cr.P.C. against

him for grant of maintenance in which he had been

* arrested by the police. As per order-sheet dated

18.09.2006 of the trial Court and the admissions made

. by thecomplainant in para 26 of his evidence, it is:

i+ evident that he came from jail to record his statement
,  inthetrial Court. This evidence demonstrates that the -

complainant has a criminal background.

(1 4 4) As per the prosecution, the transcriptions of cassettes
i - Articles Al and L are Ex.P-2 and Ex.D-1 respectively.

¢ - Ithasnot attached a certificate in terms of Section 65

(b) of the Indian Evidence Act for the authenticity of

the transcriptions. Hence, they are inadmissible in

evidence as per the provisions of Section 65 (a) of
 the aforesaid Act. Moreover, the voices recorded in



ILR.[2017]MP S -Archana Nagar Vs. State of MP. (DB) - r11-77. -

a both the cassettes were inaudible when they were played
. at the time of recording of the evidence of the
- complainant in the trial Court. In this connection, the
trial Court has recorded its obsefvations below the
paras 32 and 52 of the deposition of the complainant.
- Thus, there is no supporting evidence 6n record tothe -
oral evidence given by the complamant '

(14 5) Gomti Bal (PW-4) is a star w1tness She has not
supported the complainant's statement that on
15.08.2003 accused Archana and constable Bahadur
Singh brought her and the complainant to the police
station. Mangal Singh (PW-3) is the brother of Gomti

'Bai. He has stated that Gomti Bai has never told h1m _
the police took her and the complamant together to
the police station. Thus, the star witness does not
support the complainant' s version.

(14.6) The complainant has stated in para 18 of his statement
that on 15.08.2003 about 03:23 p.m., accused
Archana took her and Gomti Bai from the place to the
police statidon. As per the Rojnamcha Entries No.D-7
and D-8 on 15.08.2003 at about 12:40 p.m., accused -
Archana left the police station with police force with
an objective to arrest accused Rakesh Rajput and she
returned to the police station at about 05:50 p.m. after

 his arrest. These entries prove that accused Archana
did not meet the complainant on the aforesaid date
and time. The leamed trial Judge ought to have placed
reliance upon these entries because the Rojaamcha
entries are the written record of every day activities of
. policemen of a police station and there is g presumption.
behind the Rojnamcha entries that they are truly
recorded by the police personnel concerned unless and
until this presumption is rebutted by any cogent and
reliable evidence. There is no such evidence onrecord
to prové- that these entries are false. Moreover, on
15.08.2003 accused Archana could not anticipate even
" in her dream that in future the cdmplainant would make
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_ .complamt against: her over the.demand of bribe money- -
" _from him and that time the said entries would come to
handy in her defence. Hence the learned trial Judge )
~ has erred in law by not placing rellance upon the said
Rojnamcha entries. : o

(14.7) Regardmg therecovery of the cornplaint's‘ inobile phone
from the possession of accused Archana, there is strong
evidence on record that at the relevant time, her personal
mobile phone fell into disrepair. She, therefore, asked
Rajendra Singh Rajput (DW-2), who was attached to
the police station at the relevant time, to arrange amobile
phone for her time-being use. Thereupon, he brought
‘the complainant's mobile phone and gave her. He has
also given evidence in this regard and he is subjected
to gruelling cross-examination. But there is nothing
adverse to disbelieve his evidence. Even' the
complainant has admitted in'para 23 of his statement
that when accused Archana took her mobile phone,
she told him that her personal mobile phone is out of .
order and she has sent it for repairing. No.sooner did
she get back her mobile phone after the repairing, she
would return his mobile phone. In view of the aforesaid
evidence on record, the learned trial Judge has given
an absolutely erroneous finding that accused Archana
had taken the complainant's mobile phone to ensure
that the complainant would give her the bribe as settled
~ between them

(14 8) Panch witness/shadow witness Ajay Kumar Shrivastava
(PW-7) has stated in paras 10 and 12 that the police
personnel of the trap party first searched accused
Archana's government residence and thereafter
acquitted accused Maluk Chand's residence. Later, the
trap party came back to the police station and it
searched the office room of accused Archana at the -
police station and recovered letters Ex.P-13,Ex.P-15
and Ex.P-20 from the drawer of the table. The same
evidence has been given by Navratan Singh (PW-2) in
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' ;'para 1 8:0fhis: statement However; KES& SlSOdl}’a PwW-
~ 9)hasjustgiven: dlametrlcally opposite evidence in
o -paras 1'6-and 17 Thus, there is a strong’ possibility
that when accused Archana went to her government
residence with the trap. party and came back to the
~.police stationwith the trap party in the interregnum
+ someone would have 1mplanted the aforesaid letters
- to implicate her because the prosecution witnesses
“'namely, Gomti Bai and Kanchhedi Lal disowned .
" completely the authorships of letters Ex.P-13 and
Ex.P-15. Consequently, the learned trial Judge has
grossly erred in holding that the aforesaid letters are
‘recovered from the exclusive possession of accused
Archana and that the letters prove the demand of bribe
by accused Archana from the complainant.

(14.9).The complainanthas adrmitted inparas 24, 28 and 29
of his statement the following facts that a case against
Rakesh Rajput under Section 376 of the IPC was
registered at the Police Station Dolriya at the relevant
time, that he belongs to his community, that Chandan
Singh Parihar is residence.of village Dolriya'and he.is

.a leader of BJP party,.and that the complaint Ex.P-18
is not in his. handwriting:on:the other.hand he.got it

- written by his advocate friend Pradeep. Jaibar. It is
mentioned in the Rojnamcha entry Ex.D-8 that accused
Archana arrested said Rakesh Rajput on 15.08.2003
in Crime No.72/2003 under Sections341,376,506
and 34 of the IPC. It is the defence of accused Archana
that the complainant and Chandan Singh Parihar
exerted pressure upon her not to arrest said Rakesh
Rajput. But she had not give in to their pressure.

- Thereupon, the complainant lodged the complaint
Ex.P-18 making false allegations against her that she
has demanded bribe from him. If the said defence of
accused Archana is read vis-a-vis the above admissions : -

" made by the complainant, it is clear like day time that

“when accused Archana did not bow down to’their
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' pressure, the complamant made the false complaint .
against her. Thus, it is proved on the prosecution

evidence itself that it is a case of false implication of
accused Archana '

( 14. 10) Acqmt‘ted accused Maluk Chand has admitted in his
examination inder Section 313 of the Cr.P.C.inreply
to a question No.78 that he took money from the

. complainant upon the direction of accused Archana at
her residence. However, accused Archana had not been
confronted with the aforesaid admission by the learned
trial Judge in accordarice with law. Hence, the learned
trial Judge cannot use the admission, as a peace of
evidence against her for holding that acquitted accused

‘Maluk Chand had taken the bribe money from the
complainant at her instance.

(14.11) Ajay Kumar Shrivastava's (PW-8) evidence is totally
silent on the point that he overheard the conversation
held between accused Archana and the complainant at
the time of handing over the bribe money and saw
acquitted accused Maluk Chand taking the bribe money
from the complainant. Hence, his ev1dence has no
evidentiary value.

(14.12) K.S. Sisodiya (PW-9) has not only arranged the trap,
but also investigated the case. Hence, the investigation
carried out by him cannot be said to be fair and
impartial, which makes a dent in the prosecution case.
On the basts of aforesaid submissions, Shri S.C. Datt,
learned senior counsel for accused Archana, has
contended that the prosecution has utterly failed to
prove that accused Archana has demanded illegal
gratification from the complainant. On the other hand,
if her defence is analyzed in right perspective, it is
proved that the complainant has falsely implicated her
in the case as she arrested aforesaid Rakesh Rajput
agamst his wishes.

15. . In reply, Shri Panka_] Dubey, learned counsel for SPE Lokayukt has
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o submitted that with an objective to méintain the complete secrecy of the

g operatlon against accused Archana, the written report Ex.P-18 was takeri
from the complainant on 05.09.2013, though he approached the S.P. on
04.09.2003 itself. Hence, the discrepancy as claimed by the learned counsel’

- foraccused Archanais logically explainable. He further submitted that there .

are minor contradictions between the averments of the complaint Ex.P-18
and the evidence of the complainant, which do not impinge upon the rehablhty )
of his evidence. Moreover, there is supportive evidence onrecord suchas
seizure of letters Ex.P-13, Ex.P-15 and Ex.P-20 from the drawer of official
tablé of accused Archana and the complainant's mobile phone from her
government residence and the admission made by acquitted accused Maluk
Chand in his examination under Section 313 of the Cr.P.C. These supportive
evidence lends credence to the complainant's testimony. Hence, the learned
trial Judge has rightly relied upon the complainant's testimony. He submitted
that it is true that the voices of the cassettes Articles Al and L were inaudible
when they were played before the trial Court at the time of recording the
complainant's statement. But this factor itself does not weaken the prosecution -
case because of the availability of overwhelming evidence on record. Upon
these submissions, he supported the conviction and sentence entered by the
trial Court against accused Archana.

16.  Shri Pankaj Dubey has assailed the acquittal of accused Maluk Chand
of the char