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(Note : An asterisk (%) denotes Note number)

Arbitration Act (10 of 1940), Sections 14(2), 17 and 29 — See —
Arbitration and Conciliation Act, 1996, Sections 34 & 85 [Union of
India Vs. K.C. Sharma (M/s.)] .77

ARy s (1940 &7 10). sn?nf’ 14(2) 17 vF 29 — e —
qreeer IV GoAw AEHTIT, 1996, arry 34 7 85 (Pt wfw AT A
AL T (1)) .77

Arbitration and Conciliation Act (26 of 1996), Sections 7(5) &
8 —Arbitration agreement — Power to refer parties to arbitration where
there is an arbitration agreement— The Arbitration clause existing in
the general conditions of contract is treated to be a part of the
agreement executed between the parties and conditions enumerated
in Section 8 of the Act are satisfied then Court is under an obligation
to refer the parties to the arbitration in terms of the agreement. [Bright
Drugs Industries Ltd. (M/s.) Vs. Punjab Health System Corporation
(M/s.)] ' ...141

qrereers Jiv gazw affaw (1996 #T 26), aray 7(5) T 8 —
ATEIEA HEIT — WEl AERUH $YR ¢ 981 AN w1 Aremeery 8y
fafds a1 a9 ofe - wfawr F wrrw wat & e Tgem s
gEsRl @ 72 Fromfaa g8 SR @1 MR 7 9o ve st o e
8 fafrg wrd g &t @ @ e wvR A T’ @ FER EeRy
Bt Aremxe 2y faffe v ?Q ve oifiee @ wefw @) @rde g™
e fa. (1) fa dume Rer Rreq sruRTT (}) ...141

Arbitration and Conciliation Act (26 of 1996), Sections 11 &
34 — See — Limitation Act, 1963, Section 14 [Commissioner, M.P.
Housing Board Vs. M/s. Mohanlal and Company] (S0O)...1

: qreaeery iV GoAw AT (1996 BT 26), GRIG 11 T 34 — 3G
— Rdflar aferfaam, 1963 arr 14 (BfTR, wadl. eefuT aid fa. A
AtgAaTd [US ) (8C)...1

Arbitration and Conciliation Act (26 of 1996), Sections 34 &
85 and Arbitration Act (10 of 1940), Sections 14(2), 17 and 29 —
Arbitration clause invoked on 22.06.1992 under the Act of 1940 —
Arbitrator was appointed on 26.05.1999 — Arbitrator resigned on
30.01.2001 - New arbitrator appointed on 08.03.2001 — Award passed
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on 16.02.2002 — Execution of arbitral award under the Act of 1996 —
Objection filed by the petitioner u/S 34 of the Act of 1996 regarding
maintainability of execution case — Dismissal thereof — Petition against
- Held — The arbitration proceedings had commenced under the 1940
Act and parties have agreed to continue under the same Act even after
resignation by first arbitrator, the provisions of 1940 Act will be
applicable even when the Award is to be executed — Since under the
1940 Act the award, ipso _facto is not executable unless made rule of
Court under Section 14(2), 17 and 29 of 1940 Act, so execution
proceedings under the 1996 Act are dismissed — Respondent is at
liberty, if limitation permits, to invoke the provisions of 1940 Act -
Petition allowed. [Union of India Vs. K.C. Sharma (M/s.)] w77

aregvery i gow ALHTAT (1996 @ 26), ST 34 9 85 ¥4
qregreey AR (1940 BT 10), GRTY 14{2). 17 ¥ 29 — 1940 B
aftrfam & araia fEi® 22.06.1992 & ATEARH WS ST daerd foram 17
_ fei® 26.05.1999 P FeARel frga frar wam e — f&ETF 30.01.2001 H
qeERY 3 WA @ FEAT — faMiE 08.03.2001 B AY Heweer o Fryfed ¥
_ Prii® 16.02.2002 1 Fare wRG fEar W — 1996 B FffaA @
.aimfammmaﬁﬁfaﬂﬁmm—m?ﬁamﬁwumaﬁﬁwﬁw
@ W ¥, 1906 @ A B GRT 34 @ ofwEla ET weA FHAT TAT
_ gga wIReh — @ freg afuer — afmfPEiRa — afafre 1940 3
dﬂammmmm%ﬁmﬂgﬁeﬁamumwa?wﬁﬁ
3 are o THeR 9% ARIFEE @ Wi erfad W wER 8 wEd
EE%’,mftrﬁmﬂmma%WaaﬂgﬁﬂuﬁaﬁﬁFﬂatﬁmmm
fregraT foar @aT 8 — 4 afafrag 1940 @ Fada Ee, WAAT €@
Preqre Tl € @ W ud (% AR 1940 FY GNT 14(2). 17 UF 29
3 Figfa ararea @7 fre T 2, o 1006 aftifmw & swsfa e
it eRe @ oy & — afy gRewr aegafa ] al, gomeft 1940
sfrfrad ® SUEY BT A9erd AW g Wad § — AfHer A9 (g
ate ghear fa. sl (3) .77

Arbitration and Conciliation Act (26 of 1996), Section 34(3)-
and Limitation Act (36 of 1963), Section 14 — Applicability — Section:
14 of Limitation Act is applicable in proceedings u/S 34(3) of Arbitration
and Conciliation Act. [Commissioner, M.P. Housing Board Vs. M/s.
Mohanlal and Company] (SC)...1

qregee] div GAw ARIYIT (1996 BT 26), &I 34(3) ¥F gfdftar
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SRR (1963 BT 36), 8INT 14 ~ waiowar — URRT SRR 4 aT 14
Wmiﬁﬁaﬁﬁwaﬁmu@)a%sfwfamm%ﬁﬁm
gl (PR, Tl wefiT 91 R 3. s v ) (SO)...1

Arms Act (54 of 1959), Section 25(1B)(a) — See — Criminal
Procedure Code, 1973, Section 482 [Laxman Vs. State of M.P.] ...*6

HTYET FHIETTIT (1959 BT 54), 07 25(17)(¢) — @ — Tve girar
WIEd, 1973, STV 482 (S&01 4. 7.9, o) e ¥6

Civil Procedure Code (5 of 1908), Order 6 Rule 16 — Striking
out pleadings of the Election Petition — Appellant was one of the star
campaigners for the said election for the State of Madhya Pradesh —
Therefore, he was required to campaign for his political party, not only
in his constituency but also in other constituencies of the State — In the
absence of any allegation that the appellant used the helicopter for
travelling within 76-Churhat constituency for the purpose of
campaigning, the expenditure incurred on that account, cannot be
included in the election expenditure of the appellant — Therefore,
Paragraph 14M of the election petition is liable to be struck off. [Ajay
Arjun Singh Vs, Sharadendu Tiwari] (80)...10

Rifder gfamr afzar (1908 &1 5) a3 6 Fag 16 — Laray
an%w$wﬁaaaf'wmm~meﬂw.q.wa%mm
frafas 2 wr vast & @ e o1 — gufae wed T P99 Sue
Frafet &= & fvs, w~a & o Prafae a3t § 6t oud aadie o
BT TR 0 AT o1 — vl aftrse @ awe ¥ fy ardiareff S
76—g%6< fafed &7 @ it var o33 3 yaiew ¥ Seflerex &7 gair
fran, o9 w98 frr T @m, afrareff @ fafar @ ¥ afafyg @
far s wwar — s, fraf=T afaer 9 sesT 14v7 7er 2 ot gt
el (v asfq Riw f1 =g Ramd) - (SC)...10

Civil Procedure Code (5 of 1908), Order 6 Rule 17 - Amendment
—Amendment application filed by plaintiff/respondent was allowed ~
Initially suit was filed for grant of injunction on the ground of ownership
& .possession — During pendency of suit plaintiff/respondent was
dispossessed from the suit property — Amendment application seeking
relief of possession filed by plaintiff/respondent was allowed by Trial
Court — Held - No jurisdictional error by Trial Court — Question of
possession shall be decided on the basis of evidence — Petition has no
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merits hereby dismissed. [Mohanlal Vs. Shravan Kumar] . *8

Rifyer ghrar afear (1908 &7 5), AR 6 a7 17 — THTT —
aredt geaelf  gRT uRgd Weied ®q e Aoy fear WA on — aR|
§ qre, W 79 Fe B SHR W AR UM X 8Y 9 fear
T 9T — 9% @ afaa e @ <o ardl/ueeeff ® @ weuia |/
dwes B Rar T o1 — ardl /el g de @ gaiy 85 TN
ardeq B fIaRer <AeE g e e - afafreiRa - faarer
qrTEa g AREIRAT 3 FAfe A — B FT YT e B IR W
fffag frar ST — aifaet ¥ g guEy Td, gag R @i |
(Meara 4. 5@ §AR) .-*8

Civil Procedure Code (5 of 1908), Order 6 Rule 17— Amendment —
Held — Since parties have not yet filed their documentary evidence in the
suit therefore trial has not commenced —~ Application for amendment
allowed. [Ganesh Prasad Ojha Vs. Shri Hariram Ji Ojha] %4

Rifier wfar wiar (1908 &7 5), IRe 6 FaF 17 — AT —
affreifRe — SfF THeRt 1 99 ¥ o 9% 9 TEadsl e ud
8 fpe & sufry ReEmer yRA @) g @ — Wwtew & fag amded
woE | (roter yare ata fa st wRew S ) "4

Civil Procedure Code (5 of 1908), Order 9 Rule 13 — Application
for setting aside ex parte judgment and decree — Process server tried
to serve the summons on the applicant, but the same was allegedly
returned unserved on account of rain fall - No witness had signed on
the report of the process server — No effective service of summons —
Application allowed. [Raghuveer Vs. Hari Prasad] ...148

Rifyer wfyr Giear (1908 7 5), IR 9 (a7 13 — Qwueha oty
'W%ﬁﬁﬁmaﬂ#ﬁgmﬁﬂ—aréﬁmmtﬁmﬁmwaﬁ
w9 @) arfiell o w1 wArg fhT, uNeg IR @ R, SfFsfm W
& s o fed R @ arrw e T — feddr wnell grn e
arfrareal 3 RuE W swer 99 fad o — W @) uHEer)
arfieht 7 — amdes A9 (AR fa. sRyws) ...148

Civil Services ( Classification, Control and Appeal) Rules, M.P.
1966, Rule 9— Argument that after superannuation the appellant was
retired from the services and therefore, no departmental enquiry can
be initiated against him —~ No such argument was advanced before the

A,
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writ court nor the said ground was taken in the writ appeal and therefore
the said contention cannot be accepted at this stage in this writ appeal.
[Guman Singh Damor Vs. State of MLP.] (DB)...*5

Rifaer dar (@ffaes, Frasr siv srdia) Fram, 5.0 1966, A 9

— a5 7@ o afEifeY 3 wwar sflorell a1 @ P g o, o

e freg o1 faria v are 18 & o1 wed — Re =g 8
wa@ﬁaﬁ{aﬁuaaﬂﬁmwmqﬂmwﬁtm#
feram T o vd zafaw vew @@ w1 Re ofla @ 39 yma ¥ wfer a9
far s weani (A fos sk L ww. wsa) (DB)...*5

Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rule 10— Departmental Enguiry — Perverse finding — Allegation
~ The petitioner instigated the parents of accused to meet the Presiding
Officer to get bail for their son — Departmental Enquiry conducted ~
Petitioner found guilty — Held — In absence of any specific evidence to
show that the petitioner has instigated the parents to go and visit the
Presiding Officer, the finding is perverse — Order quashed. [Pooran
Singh Sisodia Vs. High Court of M.P.] (DB)...81

Rifaer dar (@ffaewr, Ragor giv sdie) Fag 5.9 1966 Fraa 10
— larifiT i — Rvaea Frey — siffreery — ot 3 AhgFT & =@rar
o ® e g7 3 SAr e B 3 farg Do siftrerd @ Pt
8Y SHWAT — farfiy wfa smatfva — ard =i 9T AT — aRREfRG
—-mﬁﬁﬁmmwaﬁﬂvﬁaﬁmwmﬁﬁ%w#mﬁqm
a%wﬁmaﬁtﬁanﬁqmma%wwﬁ@'ﬁaﬁﬁgmm
Fread forder @ — adw afrafsa) (g Riv Rratfar & HEE 4
ate T (DB)...81

Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rule 14— Departmental Enquiry — Object of Preliminary Inquiry
—To explore as to whether a regular departmental enquiry is necessary.
[Pooran Singh Sisodia Vs. High Court of M.P.] (DB)...81

g: . Rifaa Gar (@ favor, fragor siiv arfieg) Ao 7.0 1966, a9 14
- Wid — IRPF% T &7 e5R ~ ¥w W @ fuu fF e -
frafia i it smavas @ | (qra Rie Rt R sEaie v
1) (DB)...81

Civil Services (Classification, Control and Appeal) Rules, M.P.
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1966, Rule 14 — Departmental Enquiry — Practice and Procedure —
Regular departmental enquiry ordered after Preliminary Inquiry -
Delinquent employee was supplied statement of witnesses recorded in
preliminary inquiry —No prejudice caused to employee. [Pooran Singh
Sisodia Vs. High Court of ML.P.] . (DB)...81

Rifyer @ar (@f@vvr, o aiv ordia) i, 7.3, 1966, o 14
—ﬁmﬁa—wﬂwyﬁw—uﬁmﬁaﬁmmﬁa
ﬁwﬂuﬁﬁammﬁw—mﬁﬂmaﬁuﬁﬁmsﬁaﬁmﬁfaﬁaﬂ
fod 73 wieEt @ sue @ AR F 0 off — A F ufwE gHT
FIRa 781 (7 Rig Rt f. sdaid arw i) (DB)...81

Constitution — Article 14 — Notice Inviting Tender (NIT) was
issued for providing Air Taxi Services — Condition 11(e) makes
petitioner ineligible because his previous contract was terminated for
not fulfilling his contractual obligation — Same is challenged alleging it
to be arbitrary — Held — Pre-qualification condition neither violates
Article 14 nor it is arbitrary and irrational — After analyzing the same
on the anvil of justness, reasonableness and the object sought to be
achieved prior defaulter has rightly been kept away from participating
in the bidding process on the principal of once bitten twice shy — Petition
dismissed. [Supreme Transport (M/s.) Vs. State of M.P.] (DB)...*13

#ﬁm—aga#am—ﬁriéﬂﬁﬁmmwwﬁﬁqﬁﬁm
'mﬁaﬂiﬁlﬂmﬂﬂﬁﬂ#—ﬂﬂﬁ(e)ﬂﬁﬁ-ﬂﬁwmﬂﬁﬁ%ﬁﬁim
mm#ﬁammﬁﬁaﬁwqﬁﬁmﬁ@waﬁqﬁﬁﬁﬁaﬂaﬁ
Wﬁﬁmmm—maﬁmﬁmaﬁﬁmm?igqqﬁm
ﬂﬂg—aﬁrﬁﬂfﬁﬁ—ﬂwaﬁqﬁ?ﬁﬂﬁﬂ%ﬁiuﬂmﬂ?
wefl @ 7 @ 95 wEEl ud eTa ¥ — =maifaadr yfragaaar g9
ﬁéwﬁﬁuﬁrmmwﬁ,aﬁmﬁwwmﬁwma}
¥, 'qqmmﬁwﬁﬁmﬁwrhmﬁ'?ﬁﬁmﬁw,tﬁ
R ot SRg w9 W arel e B afa ¥ weArh Y 9 gy ¥
wr # — mfreT R (@ greed () R ng. Is) (DB)...*15

Constitution — Article 21 — Right to Fair Trial - Held — Fair
Trial is the main object of Criminal Law — Denial of Fair Trial is as
much injustice to the accused and the justice should not only be done,
it should be seen to have done. [Shivshankar Mandil Vs. Shri G.S.
Lamba} ’ «.231
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GG — ST 21 — Frepe fagrwr a7 sftrere — afufaiRa —
Froag faamer smaifrs faftr o1 1er oqtw @ — free faarer =1 vorens
AT T WA I § a7 ~E Bad (Har oET 48 Tifde qfew =g war
g oI AT Arfey | (Rawis wifsa fa. =i shoew. avem) ...231

Cornistitution — Article 226 — Departmental Enquiry — Petition
against the issuance of charge sheet based upon certain act— Petitioner
is working as lower division clerk (LLDC) and respondent No. 3 is
working as principal in the said college — Earlier the respondent No. 3
has lodged 2 false complaint in which the police after investigation
found no plausible facts or truth — In the present case the charge sheet
has been issued by the principal at the instance of the Commissioner
Higher Education —~ Departmental enquiry is at its inception and at
preliminary stage, therefore, unless the enquiry is completed,
proceeding cannot be considered to be vitiated in respect of procedural
bias — Petition dismissed. [Sanjay Kumar Pathak Vs. Government of
M.P.] . *13

9lRErT — yg=T 226 — Rurfly wig — sfaga s w amenlRa
IRy 73 W 5 9 @ R mfver — A e Aof e @ wa A
T @ Terr weouedf . 3 S9a weETienad F wrarf & w9 % wrfva @ — qd
¥ wogedf ®. 3 F vo fiewn qRare ax fhar o Rl gfr gRr s=dwor 3
9T, P13 WATAR T2 AT wewar el 0 1 ofl — adw yawor o wrard
ERT IGAd 9= g @ seqRig W e uw 9 frar = @ — farhy wita
U TR A T URRIE UHT R L, @, W9 aF S quf T 8 =g,
PRI ufsaTors vea @ wed F i 7@ Al St — A aie |
(@ AR urow f3. Tl Afw ) -.*13

- Constitution — Article 226 — See — Income Tax Act, 1961,
Sections 143(1), 147 & 148 [Malay Shrivastava Vs. The Deputy
Commissioner, Income Tax] (DB)...39

.- FREIT — YT 226 — TG — JIAHC AT, 1961, GARTT 143(1),

uﬂ? 7 148 (A Aared . T foft sfieR, s7oq ¢a9) (DB)...39

‘iiu ":.

4 +  Constitution — Article 226/227 and Electricity Act (36.0f2003),

Section 111 — Appeal — Writ petition against order of MPERC —
Prelunmary objection — Whether writ petition under Article 226/227 of
the Constitution against the order of Regulatory Commission is )
maintainable or not — Held — As the constitutional validity of a
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Regulation is not questioned and alternate statutory remedy of appeal
before Appellate Tribunal u/S 111 0f 2003 Act lies against the order of
Commission, so writ petition under Article 226/227 of the Constitution
is not maintainable — Writ petition dismissed with liberty to avail
efficacious statutory remedy of appeal u/S 111 0f 2003 Act. [Jaiprakash
Associates Ltd. Vs, Madhya Pradesh Electricity Regulatory
Commission] .61

Gl — FTT 226 /227 YT AT SIAAIT (2003 #T 36); €T

111 — T — R LarRd. @ IRy @ fieg Re wfaer — IRPre
ey — v fafmmme st @ Ay @ fiws Wiw & agwn
226 /227 ® aava Re aifer wueiig @ a1 98 — afufeiRa - e
fafrrm @Y wdenfre RAmeIar o gatd 96 & 9 ¢ @ e @
IR B IS 2003 B ARPRH B arRT 111 & IFadad el afereer
& wiE afid &1 defeus S 9uar g, gafae Wie @ AT
226 /227 @ g Re arfyer wivviar € @ — 2003 @ afafaaw €1 oo
11 @ sadd aNA B YAMSN B STAR FT IATAH A7 B @A
# W Re aifaer @fte 3 11 (Gausrn wifugey fa fa =
gafrefyd Jaed i) ...61

Court Fees Act (7 of 1870), Section 16 — Refund of Court fee -
Matter referred to arbitration in terms of agreement —If an appropriate
application is filed before the trial Court for refund of Court fees, then
the same will be considered and decided by the trial Court on its own
merit. [Bright Drugs Industries Ltd. (M/s.) Vs. Punjab Health System
. Corporation (M/s.)] . 141

Iy HRT fRfaT (1870 ®T 7), NT 16 — ~IAIAd Job BT
YRS — AT SRR @Y Tl @ AgaR A g il - afe famrr
AT B G9E UF 99fad ANET 9egd s ¢, 99 Sad W famwer
AT §RT 99 UEIY & JTHR W faa oF Ry fiar s @Ee
g Fewe fa. @) A domE g Rrew sruRyE (3.)) ...141

Criminal Procedure Code, 1973 (2 of 1974), Sections 156(3),

200, 202, 204 & 482 — Cognizance of offence — Police Report does not
" disclose commission of offence and reveals only civil liability —To take
cognizance even then — The court is bound to give reasons as to what
were the compelling circumstances for taking cognizance and show the
application of mind — Failing is fatal - The order is woefully silent as to

G

"T,l
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what was the material in the statement u/S 200 Cr.P.C. which compelled
Trial Court to reject the police report of non-commission of offence —
Held — The order summoning accused is deficient in material particulars
therefore, the proceedings are bad in law. [Malay Shrivastava Vs.
Shankar Pratap Singh Bundela] : ...199

gve FIFAT 9iRar, 1973 (1974 &7 2), arery 156(3). 200, 202, 204
T 482 — gV BT WarT — yfeom R amrer &1 w1« i+ yde TE
Feedl qT Pad Rfaa eTfia uae axdl @ — a9 "W g faar e -
<rTe FROT 8 2q Wi @ fF w9e /7 ® fav 9 il aweasy
qRRefiai oft qen wfass &1 gaiv sufd — a1 7 fpar o wae 2
— IRy Ggwn® w7 ¥ #F ¢ 5 qvs ufpar wfyar ¥ ewr 200 @
FAld UM N 9% AT wed o Rt faameT |marey w1 auRte Bia 7
g @ gfaw Tfde o iR w3 @ fag s frar — afeiRa
— JftREd &) WA fpd u @ oy ¥ arfeaw fafufeat @ &4 @
gafe sEafedt fafr & gie & sqgfaa &) (waa sherae 4. oiww
garg fg g« ...199

Criminal Procedure Code, 1973 (2 of 1974), Section 197 and
Penal Code (45 of 1860), Sections 166 & 167 — Sanction u/S 197 -
Prerequisite for taking cognizance of offences u/S 166 & 167 L.P.C. —
Offences which by their very nature could only be committed in
discharge of official duties — If alleged act of accused is unequivocally
linked with the discharge of duties — Requirement of sanction is
prerequisite for cognizance. [Malay Shrivastava Vs. Shankar Pratap
Singh Bundela] . ...199

gvs HHAT Giedl, 1973 (1974 ®T 2). &IIRT 197 U9 g9 Gledl (1860
FT 45), GIRIY 166 T 167 — ORT 197 B FTAa A — ARG qve wigar
F ORT 166 T 167 & IAad IJUNTE] & WA AT & qEiifEae wd
IR W FCR WHT B BRU P9 UL T FT FdET b B 7IRA
& oiia fear o1 wad & — afy e 1 wefm fo we v |
Fda PrdeT 4 dag & — #opd 9 amavgsar 99 @ fag qafifa € |
(weg Aareaa 4. ey gag Ris ga«n) ...199

Criminal Procedure Code, 1973 (2 of 1974), Sections 197(1) &
482 — Quashment of proceedings — Sanction — Applicants are not the
Public Servants appointed by the State Government and are not
removable from their office save by or with the sanction of the
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Government —Held — Applicants are not entitled to get the benefit of
the provision of Section 197(1) — Petition dismissed. [Swami Sharan
Singh Vs. Rakesh Tripathi] ..226

578 FiFAT Gledl, 1973 (1974 FT z), grerv 197(1) T 482 —
Prafedl sffrafdsT #1 oA — oV — AATHA AU WIBR GINT
Fagaa f&2 Ty ate Rae T8 & 9o U7 WeR B AGH ¥ FreEr
FIAT AT 9E | ger WA wivg 9 € — afifefRa — ameea aRr
197(1) @ SUde BT A9 AR B TPaR € ¥ — WPy @iRer| (wE@E
v e 4 waw fHurd) ..226

Criminal Procedure Code, 1973 (2 of 1974), Section 243(2) —
Grounds on which application can be rejected — Held — The application
u/S 243(2) of Cr.P.C. can be rejected only when the Court comes to a
conclusion that the documents sought to be summoned are not relevant
and the application has been filed to delay or vex the proceedings —
Further held — Merely because the documents got produced through
the court u/S 243(2), it would not mean that their effects cannot be
seen — Merely summoning the documents u/S 243(2) would not mean
that the accused is not required to prove them in accordance with law.
[Shivshankar Mandil Vs. Shri G.S. Lamba] ...231

TUg AU Wiedl, 1973 (1974 BT 2), €RT 243(2) — IMER fT W
adgT AR frar o wwar @ — affeiRa — v ufpar wivar @
o 243(2) @ Fola AT v a9 TSR BT W wwar @ w9
ey 7 fsed W) 1gd fF ww 59 R qwmw gua ) @ qen
orfaifEat A faas Feoar R wvA ¥ AETT uwqa fEar T @ -
It affrafRa — a3 safay 5 aRst « arr 243(2) 3 af@ia
qraTAad $ ATegH | g fFar T 2, suet g a@2f € g 5 seer
YA el W S Ahdl — A1 ORT 243(2) & Saviq swa@el & 9T
fod w1t &1 7w qf T @ 5 afrgew a3 Ak F agur o wfae
& B Aravaedr T8 8| (Reawsy wifsa 4. sh shoow. aran) ...231

Criminal Procedure Code, 1973 (2 of 1974), Sections 256 &
378(4) — Complaint u/S 138 Negotiable Instrument Act 1881, dismissed
at defence stage due to non-appearance — In revision, Sessions Court
set aside the dismissal and direction issued to dispose matter on merits
~ Held — Section 256 Cr.P.C. provides that when a complaint is
dismissed in summon case, it amounts to acquittal, therefore appeal

G
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will lie under Section 378 (4) Cr.P.C. — Matter remanded back to
revisional court for reconsideration — Revision allowed. [Narendra
Kumawat Vs. Ranjeet] ...159

TUS FiHar GfAar, 1973 (1974 F7T 2), €TV 256 T 378(4) — TGHTH
foraa st 1881, 9 o1 138 @ 3Ad IREIR, 9919 & YHT W
FuRafy ® s wRe — g A, 99 [Eread 3 arisl o 91
Td A6 BT MUCRT qUi—3IY @ AR R &34 og Few 9 fear —
st Ra — 2vs ufrar Widar ¥ awr 256 a8 IEERE &dl @ 6 w9
W YHer 4 uRae @i shar 2, 9% Iwfaw o st A amr w,
gafay <ve ufpar wfear 91 arT 37s(4) @ avia afle gy &0 —
AT g e s gaidar @y sfnfya fer - g
sy | (R wamEa f. Iof) ...159

Criminal Procedure Code, 1973 (2 of 1974), Section 313 — See
— Negotiable Instruments Act, 1881, Section 20 |[Nicky Chaurasia Vs.
Vimal Kumar] «:236

Fve FiFar giedr, 1973 {)974 FT 2), GIT 313 — 3T — GBI
ferera sferfram, 1881, arer 20 (P @ivfuan fa. fase 59®) ...236

Criminal Procedure Code, 1973 (2 of 1974), Section 363, Penal
Code (45 of 1860), Sections 376 (2)(h) & 302 and Evidence Act (1 of
1872), Section 3 — Circumstantial evidence — Dead body of prosecutrix
was discovered in the house of appellant, deceased was last seen with
the appellant, witnesses have stated that the appellant was offering
Namkeen and Biscuit to the prosecutrix — This, statement is also
supported by medical evidence — These circumstances are clear &
cogent and indicates the hypothesis that appellant is guilty of the
offences — Trial Judge has rightly convicted the appellant. [In Reference
Vs. Rajendra Adivashi] . (DB)...166

TUE FIFAT Wiean, 1973 (1974 #T 2), €T 363, §vs €IEGT (1860 BT
45), grTy 376 (2)(e7) T 302 VT ey Afrfrgm (1872 BT 1) GNT 3 —
TRRFw g — aftaie! o1 va afiareff & wa= § yrn &, [os
o sfem AR arfemefl @ Wi @r AT om, WAy w1 wew 2 T
arfreneff afriwE #1 T qur fauge @ w1 o1 — a8 wue fafesha
wier g A walfa € — 7% RRURMT we @ swyef ¥ gun T
TREerr $Ra sl 2 f afearf auwet @1 g @ - faEwer
=rmefier & arfiereff #1 sha vy @ siefig fean) (3@ W fa o=
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ATSERAN) (DB)...166

Criminal Procedure Code, 1973 (2 of 19 74), Section 363, Penal
Code (45 of 1860), Sections 376 (2)(l) & 302 and Evidence Act (1 of
1872), Section 3 — Death reference — Rape with a minor girl and murder
— Determination of age — Plea that age of the deceased was not
ascertained by legal evidence — Kotwar of the village stated that the
age of the deceased was six years same is also mentioned in Naksha
Panchnama — Doctor has also mentioned the age of the deceased in
Post Mortem report — No cross-examination has been made in this
regard — Therefore this plea is of no avail. [In Reference Vs. Rajendra
Adivashi] (DB)...166

TV HIFAT GIFAT, 1973 (1974 T 2), &N 363, 705 wi20T (1860 &T
45), ETOTY 376 (2)(09) T 302 VT AT AT (1872 &7 1), arer 3 — qog
ﬁfw-mmmﬁm@maaﬁwawm—mmﬁﬁw—
afare, & 796 3 @y du wiew g7 AFREiRT T8 off — wia @
PIeAR &1 we T 2 5 Jow @ ey 6 a oft, T wHeAmw A of qw)
Sfeafiaa ¢ - fufemas 3+ w wdeer RAE ¥ qaw 3 ang &1 vevrw
mé—wﬁﬁqﬁ'aﬁiuﬁqﬂmﬂﬁm'w—aﬁ:ww
T ? 1 (3 W fAL T anfaanh) (DB)...166

Criminal Procedure Code, 1973 (2 of 1974), Section 363, Penal
Code (45 of 1860), Sections 376 (2)(h) & 302 and Evidence Act (1 of
1872), Section 3 — Imposition of death sentence — After considering
the mitigating circumstances that the appellant wanted to fulfil his
sexual desire as a result of which death of the minor girl was caused —
This case does not fall within the category of “Rarest of the rare case”
— Extreme penalty of death should not be imposed ~ Therefore death
penalty is commuted to imprisonment for life. [In Reference Vs.
Rajendra Adivashi] (DB)...166

TUG HIBIT IBdl, 1973 (1974 7 2), &7 363, v §iar (1860 &1

45), GRTY 376 (2)(¢7) T 302 VT @req IRV (1872 BT 1), g7 3 — 3G
WWWWWHWWWWWWHTF?ﬂ?m
. [ arfrareft sy FrETEET A QR T awar o s TRy
HYTITay qifersdt B Yoy g3 off — ' uevw kg W Riceaw @ sof
A T amar — gy A Sle wiRe ARRMfuT T @ @ ahie — e
T U8 @ arsilaT srEw ¥ afaffa fear smar @) @ ww A
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Criminal Procedure Code, 1973 (2 of 1974), Section 363, Penal
Code (45 of 1860), Sections 376 (2)(h) & 302 and Evidence Act (1 of
1872), Sections 142 & 154 — Evidence of hostile witnesses — May be
considered if their statements have no inconsistency and the same are
not contradictory — Statements are found supported by medical evidence
and circumstantial evidence — Therefore, there is no reason to
disbelieve them. [In Reference Vs. Rajendra Adivashi] (DB)...166

TUE FiFgT wiedl, 1973 (1974 &7 2), EI%T 363, TU8 wWloar (1860 #T
45), GRIY 376 (2)(¢¥) T 302 va wIeT ATIT (1872 BT 1), ST 142
7 154 — Y&EelEt wiftral @ Wy — afs, 99 sy & swfa T € qen
3 fRAtgrard 7 8 @ faar  fay o7 wwd @ — sue fafecia e
g yRRefye=a W grr gafdfa € — aa: 99 W afawa 3 o1 Fig
o Td 2| (3 Iv= A ueiw anfyard) (DB)...166

Criminal Procedure Code, 1973 (2 of 1974), Sections 397, 399,
401 & 482 — Exercise of power — Doctrine of election — Where the
options available under the law are mutually opposed to each other —
Person can either elect to challenge by way of revision before Court of
Sessions or High Court, or approach the High Court u/S 482 Cr.P.C.
directly to quash the order— Application u/S 482 Cr.P.C. maintainable.
[Malay Shrivastava Vs. Shankar Pratap Singh Bundela] ...199

TUS FiFyr Gieal, 1973 (1974 &7 2), €XT¢ 397, 399, 401 T 482 —
wIfaT &1 T — g a7 figrg — et fafr daa s faser ey
U 4 @ g @ yfema 2 - afdw a1 9 99 UAad d9q9r 9=
AT B GHA [N B Areaq | gAdl 39 BT AT Y qhar § AT
fipx Tvs uflbar Gfear @Y anr 482 & avia Ry &1 AT 6
o g WY S=9 e & wmE o 9ol @ — ave Ufpar Afger «t
SRT 482 @& IAaia Aded wiuvly @ | (Waw sfareg f4. o9y gam™ g
C) ...199

Criminal Procedure Code, 1973 (2 of 1974), Sections 397 and
401 — Revision against framing of charge — On the ground that no -
offence against applicant of having entered into a conspiracy with co-
accused to commit rape upon the prosecutrix, is made out as there was
no meeting of minds regarding commission of crime — Held -~ Applicant
choses to provide keys of his house which was deserted at that time to
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co-accused — Circumstances in which the applicant made keys available
to co-accused raises a strong suspicion that he was hand-in-glove with
co-accused — His act went beyond mere connivance which amounted to
facilitation of the crime of rape — Thus there is no ground to quash the
charge —Since applicant had aided the commission of crime, Trial Court
is directed to consider framing of charge u/S 376 r/w Section 109 of the
IPC also in the alternative. [Mohd. Akbar Vs. State of MLP.] ...154

TUT FiFIr wiear 1973 (1974 &7 2). GINI¢ 397 VT 401 — ITAT
faefia 43 w7 @ fawg gavlaer — 39 AUR R & adss @ fieg
He—afiged @ 97 frasxy el @ e O w1k 71 @
ssaA ¥ wifra s 91 1Y s a9 gwan, 4f% aaRre eId 71 @
g9 ¥ <9 @ aRasst &1 fery 5@ gon am — afufeiRa — smdee
U uxX B Griyar ot 99 gay uRegan o we-afgad &1 ueH e
g1 — fr aRRerfaat A aidss 3 we—afrga ot arfaa’ Suaer w8
3 [H Uyed 6e® IO Sed! ¥ 5 Sue we—dfhgan @ ufrs d¥w o
— SUS] §™ A Aargafy 94 ) oor e saew T © aaNe § o gfaen
9TE N — 39 YR INT IS v @ fav #id e ad @ -
i adss 3 awE ST d 7 gergar @f oft, fawy <mae a6t
ARAIT 5Uve Wikar &Y @ 376 Weufod aRT 109 © Iravd Hl, feey #
ariy fatfug fed ot & far o9 2q FRRW fear mar (1. ses
fa. 7.9, wr=q) ...154

Criminal Procedure Code, 1973 (2 of 1974), Sections 397 and
401 and Penal Code (45 of 1860), Section 306 — Abetment of suicide —
Applicant alongwith 6 other persons charge sheeted for abetment to
commit suicide on the basis of suicide note of deceased — Held — No
clear and specific allegation against applicant that he instigated,
goaded, urged, provoked, incited or encouraged the deceased to
commit suicide — Merely goading or persuading the deceased to refund
the alleged amount of loan may not itself amount to an act of inciting
or instigating u/S 107 r/w 306 IPC — Deceased instead of pursuing legal
remedy, committed suicide — No case of abetment to commit suicide —
Charge u/S 306 IPC set aside — Revision allowed. [Dinesh Vs. State of
M.P.] ' ...162

gUS HiFAT Giedr, 1973 (1974 HT 2), ST 397 VT 401 Vq qvg
Glear (1660 T 45), €T 306 — HTHECAT HT TV — ATdH UX 6 I
afat afd uF 3 aoEdr dF @ IATHIR UR ATHEAT BT I &

]

b



[ 3}

£

INDEX 19

FARIT ST T — AffEiRa — ades @ eg w1Y ww 7 fafre
@t 9 € f5 SN} YaF b ercHEcdl o3 @ fay Swwr, iR,
arae, goifia, Sedra ar wieanya frar — qae & afrefha = ol
R yREE o @ Ay 9 eRT T A9 9EEE AR U |iear
I ERT 107 WeUfST ONT 306 B avd WA A SEIW I AT IHAH
&1 7@ TE T — Yad 3 RRE SUER 7 ST 3 P IO
AT B T — TSl &1 U0 FT $Ig FHaT T — AN TU8
Wfear @Y 9T 306 @ A AR U — YAQET weR | (fater fa. W
q. %q) w162

Criminal Procedure Code, 1973 (2 of 1974), Section 439(2} and
Wild Life (Protection) Act (53 of 1972), Sections 35(8), 2(16), 9, 39,
44, 49, 50(c) & 51 — 23 accused persons — Principles of parity — Non-
applicant is kingpin of crime syndicate, involved in trading of wild life
contrabands and having international contacts — Released on bail by
ASJ on the ground that case is triable by the Magistrate and that other
accused persons have also been released on bail — Held — Although
offences are registered against the non-applicant and remaining accused
persons under the same penal Sections of the 1972 Act, but the
magnitude and degree of the role of non-applicant ought to have been
assessed by the learned ASJ — Learned ASJ wrongly impressed with
the fact that the case is triable by JMFC, losing sight of the fact that
the charge levelled against non-applicant is extremely serious in nature
— Show cause notice could not be served on the non-applicant as the
address given by him at the time of bail was false — So non-applicant
fleeing away from justice — Learned ASJ committed grave error in
granting bail to non-applicant — Bail granted to the non-applicant
cancelled in exercise of power u/S 439(2) of Cr.P.C. as per the dictum
of the Apex Court in the case of Abdul Basit Vs. Mohd. Abdul Kadir &
anr. Reported in 2014 (10) SCC 754 — Application allowed. [State of
ML.P. Vs. Jaitmang (@ Pasang) Limi] ..%14

Fvs AEFAT GiEwn, 1973 (1974 FT 2), I 439(2) v@ T ofi
(F2eTor) ST (1972 @7 53). SRTE 35(8). 2(16), 9. 39, 44, 49, 50(H})
VT 51 — 23 FAPFFTTT — G @ RIETT — INdTE AU w3
T 2, it f fafifig g ofld 9 @R A siadfaa @ aur 99
IR Wye & — Jfuled w3 =ararEer g W9 1) 39 JATER W)
BT W 5 ueer afmge et fanefia @ g e afgaarer
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SATd WX B8 T ¥ — afifreiRa — aefi sekee @ are sifirgaar
? fawg sftifrm, 1972 Y W <IRe® araat’ & safa suwrer oo ga
o1, & smmdTe &1 e &1t o9 St (A fagm afilRew v
e gy fraifRa & st afey - fge sfaRes a3 =g,

FAREH. W Tl TIT ARIY g THR W6y &7 gt @ deq 3t |

TORHATIST XA Y g T2 ¥ TG w4 § AN Y 35 IHeo1 =iys
g e gor Avfi g7 fERefig ¥ — sdee &) wRoT garen Aife @
arfiel &l B 7 we! s s @ wnw ews gt f¥ar Tar gar Tod
o — 3Id: JES® 1 ¥ X 907 W7 § — fagrr afafed = =g
T AMATS F AT IIE B THR IR W @ — sega afia B oA
Ao BIAR 9 &<, 2014 (10} Ol 754 @ yawor & Ioaaw ATy
@1 AT & JTAR <vs IfFaT Wiear @) arT 430(2) B sfaera Tl
BT 9T YA EY FMIASHD B THA A U 9ud Dred @) o @ —
AT A9x| (9. wog [ Sy (6 urww) fand) . *14

Criminal Procedure Code, 1973 (2 of 1974), Section 482 and
Arms Act (54 of 1959), Section 25(1B)(a) — Quashing of proceeding —
Speedy Trial — Applicant/accused aged 75 years and facing trial for
more than 20 years — He has suffered mental agony and physical
discomfort and unnecessarily financial loss —~ His right to speedy trial
has been infringed due to undue and inordinate delay in the trial -
Therefore, continuance of such proceeding is an abuse of process of
law — Therefore, criminal proceedings quashed and applicant is
discharged. [Laxman Vs. State of M.P.] . *6

TV HiHAT GIeal, 1973 (1974 @7 2), &RT 482 VT 1Y A7
(1959 &7 54), arr 25(17)(T) — FrIqET *1 FfrEPeT fFar o — g
faareyr — A< /AT T 99 75 99 F A 20 O & e wH |/
faamoT @1 | 9 XET 8 — S99 Aehe fisT ud IR srgfasm qen
FIaTEd w9 ¥ afEfE s wed Y @ — fawer 4 aqfa g s
oo & R Su@ My AR 3 IfeER «1 SedaT gar & — o,
T srfardl &1 W w {3 s o1 geuEt @ - e, <ifdss
srdaredl AR td ATy ARiT o fear war) (aser fa. =,
) | _ 6

Criminal Procedure Code, 1973 (2 of 1974), Section 482 and
Wakf Act (43 of 1995), Sections 61(3), 68(2} & (3) — Issue involved is

that whether the application filed u/S 68(2) and (3) of 1995 Act by the
successor mutawalli is not maintainable without seeking permission of
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the Board as specified u/S 61 (3) of the Act — Held - Scope of Section
61(3) and 68(2) and (3) — Both cannot be put at the same footing —
Proceeding initiated by the Board and by the successor mutawalli are
totally in different context and cannot be equated to each other — On
filing an application w/S 68(2) by the successor mutawalli, Magistrate
is duty bound to pass an order specifying the period for delivery of
charge and can also exercise power u/S 68(3) convicting the removed
mutawalli — Objection raised by the applicant is rejected — Petition
stands dismissed. [Mohd. Arif Vs. Mohd. Arif Raeen] ...189

GUE FleAT GIRal, 1973 (1974 &T 2) &IRT 482 V9 930 IfSfraT
(1995 ®T 43), aIw1¢ 61(3) 68(2) 7 (3) — siavwwd fyams w& & ¥ @7
STRIEreN qarae gT4 1995 @ aftrrrg 1 o=r 68(2) w9 (3) B sraia
URT AT, F19 @ avpafa ura f5E fen stwr fe aftfram @ e
61(3) ¥ fafifise 2, Wyofizr =Y @ ~ afffaeifRa — envr 61(3) o 68(2)
vq (3) &1 fawR — 3T & qur ey ¥ T <@ o7 woaT — i
&R Yd SRRt qarael T s &t 1¥ srfard gofa: frer wed
ﬁ‘éﬁmﬁ'mﬁﬂﬁaﬁmm—ﬂmea(z)a%afﬁa
SIS qamaedl gRT adeT owE $¢ W), dRRee IUR TReM
Y aafer w1 fafifie o arer sy R ox 3q e arer @ o -
msa(a)ﬁﬁﬁa,mwgmﬁﬂmm#%q%m
T M P THdr ¥ — AdTH FIRT ISMT AT AT aRAIHY frar Ty
— wifa@dr el (@ anfRe fa. 4. aRw wgs) ...189

Criminal Procedure Code, 1973 (2 of 1974), Section 482, Legal
Metrology Act, 2009 (1 of 2010), Sections 48(5) & 51 and Essential
Commodities Act (10 of 1955), Section 3/7 — Quashing of First
Information Report— Second FIR w/S 3/7 of the Essential Commodities
Act—Prior to the registration of First Information Report under the
Essential Commodities Act, the offence under Legal Metrology Act
was compounded — Later on offence registered under the Essential
Commodities Act — If the officer of the Legal Metrology Act would
have filed the criminal complaint against the applicant then still when
they were not competent to proceed under the Essential Commeodities
Act, the food officer was entitled to prosecute the second complaint
against the applicant under the Essential Commodities Act, [Balchand
Gupta Vs, State of M.P.] ...184

7US HAEAT ledr, 1973 (1974 &7 2), G 452, [ amfasrT
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AT, 2009 (2010 BT 1), ST 48(5) T 51 vT Fravae I AT
(1955 @T 10), &RT 3,/7 — 7 a7 gfadeT o7 Ifrafea 97 5T —
mmaﬁmﬂﬁws/ra%afﬂﬁﬁmuamv@muﬁﬁﬁ
—mmaﬁﬁwﬁﬁaﬂauamq\ﬂuﬁﬁﬁﬁﬁﬁwﬁ#ﬁqﬁ
,ﬂmqwﬁsrﬁamﬁwa%amﬂfammwﬁqmm—m
mmmaﬁrﬁwwﬁaﬁaﬁaamﬁmﬁmw—ﬁ
ﬁmmﬁﬁﬁmﬁwa%@mrﬁﬁmﬁa%mmmqﬁm
Wmﬁmmmﬁmﬂmmmﬁﬁﬂam
W#%qwmaﬁﬁ,waﬁﬂmmaﬁﬁwﬁsfﬁa
mﬁaﬁﬁﬁﬁaﬁ?ﬁﬂwﬁaﬁmmaﬂﬁa%mwml(mﬁ
w3 79, TsY) ...184

Criminal Procedure Code, 1973 (2 of 19 74), Section 482 —
Power/jurisdiction/scope — Not restricted only to situation where no
remedy provided in law — Also provides remedy for all situations where
the continuance of criminal proceedings would resiilt in abuse of process
of law — Power of the High Court u/S 482 is plenary in nature limited
only by express statutory prohibitions and limitations imposed by
Supreme Court by judgments. [Malay Shrivastava Vs. Shankar Pratap
Singh Bundela] . ...199

zog ghrgr wivar, 1973 (1974 &7 2). ENRT 482 —
wﬁﬁ/aﬁaﬂﬁﬁr/ﬁmv—a%aawuﬁﬁeﬁwﬁ?ﬂﬁﬂﬁﬁ, el

ﬁfﬁ#aﬁ%wmﬁfﬁﬁﬂﬁ%—aﬂﬂﬁwﬁﬁeﬁﬁ$mw~

tﬁumaﬂ?ﬁ%‘aﬁaﬁwmaﬁaﬁﬁﬁﬁima%qﬂvmwﬁﬁr
aﬁuﬁmasrgmwﬁm—srmmzﬁafﬂamﬂwaﬁwﬁm
ﬂﬂﬂwwaﬁéﬂﬁmﬁrﬂaﬁmﬁuﬁrﬁaamwwa%
Profa g SRR Rt g™ 8@ <iftra 2 | (g siarxe 4. T3
warg f¥g gam) ...199

Electricity Act (36 of 2003), Section 111 — See — Vidyut Sudhar
Adhiniyam, M.P.,, 2000, Section 41 [Jaiprakash Associates Ltd. Vs.
Madhya Pradesh Electricity Regulatory Commission] ...61

faga affraT (2003 #7 36), & 111 — 7@ — faga gare.

Fffras, 4.9, 2000, SIRT 41 (SAUSTE TAIRITTYH fi1. fa ny. safrefd
AT wHEE) ...61

 Essential Commodities Act (10 of 1955), Section 3/7 — See —
Criminal Procedure Code, 1973, Section 482 [Balchand Gupta Vs. State

(l_‘l; «

€



T

INDEX 23

of MLP.] ...184
saeaE ae] ARIYAR (1955 T 10), €T 3/7 — 7@ — I
afFar wiEar, 1973, &7e7 482 (F@g< ol f4. 9.9, Oa) ...184

Evidence Act (1 of 1872), Section 3 — See — Criminal Procedure .
Code, 1973, Section 363 [In Reference Vs. Rajendra Adivashi] (DB)...166

wrey FRFrTT (1872 @7 1), 8T 3 — ?@ — 08 Fipar 9ied,
1973, &rvr 363 (391 9= f4. <= afeard) (DB)...166

Evidence Act (I of 1872), Sections 3, 60, 145 & 157 — See —
Penal Code, 1860, Sections 302, 325/149, 148 & 323 [Sitaram Vs. State
of M.P.] (DB)...116

) Ty I (1872 @7 1), grIv 3, 60, 145 T 157 — @@ — U
FIRTL 1860, VT 302, 325,/ 149, 148 7 323 (arm fA. 7.9, 7=a)(DB)...116

Evidence Act (I of 1872), Sections 142 & 154 — See — Criminal
Procedure Code, 1973, Section 363 [In Reference Vs. Rajendra
Adivashi} (DB)...166

I AT (1872 ®T 1), GINIC 142 T 154 — B@ — 08 T
gfear, 1973, arer 363 (37 %= 4. weoi=s srigamsi) (DB)...166

Financial Code, M.P,, Rule 84 — See — Service Law [Ramhit

Sahu Vs. State of M.P.] e ®12
facir GiRar, 7.9, P 84 — 3@ — war Afy (Tfka wig f. =
q. T5Y) )

Guardians and Wards Act (8 of 1890), Sections 7 & 8 — Custody
of child — Factor for consideration — Welfare of the child — Material
and physical well being — The education and upbringing — — Happiness
and moral welfare. [Parveen Begam Vs. Mahfooj Khan] (DB)...105

gvas AT FTTey SfSfvaw (1890 BT 8), GRIY 7 T 8 — qlei®
FfresT — faR &1 9RE — qTa® S FAT — HifaF @ TRks afaer
—mmwma‘rr—qiw @ td Afve searr| (wde d-fA awew
@) (DB)...105

Guardians and Wards Act (8 of 1890), Sections 7, 8§ & 25 —
Guardianship — Higher education and moral values of life are prime
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consideration over and above the love and affection. [Parveen Begam
Vs. Mahfooj Khan] (DB)...105

geard alv wfurey sifafyaw (1890 @7 8), GRIY 7, 8 T 25 —
wegFar — 1% TF ARET A oo, wwa e qur Siaw v Afad e
7%y wY § wewqyl ¥ (@dE {9 fa TEms 9 (DB)...105

Guardians and Wards Act (8 of 1890), Sections 7, 8 & 25 —
Mohammadan Law — Hanafi Law — Custody of child — Mother living
immoral life — Held — Disqualified for custody — However, it would be
just, proper & humane to grant her visitation right in recognition of
her motherhood. [Parveen Begam Vs. Mahfooj Khan] (DB)...105

wears v gfoured FfEfrad (1890 T 8). GRIV 7, 8 T 25 —
JRTT ey — &7 BT — ara® @1 9fiver — wrar srtfas siaw sff e
2 — affaiRe — afrer @ fav frf¥a — wenfy, Swa! AgeEa ot
M ¥ vt g S8 fed @ AfeR uEM s [ d, i |
waifaa gt (e v 4 TEwe ' ) (DB)...105

Guardians and Wards Act (8 of 1890), Section 17 — Custody of
child — Grant of — Conflict between personnel law and consideration
of welfare of the child — Latter must prevail. [Parveen Begam Vs.
Mahfooj Khan] (DB)...105

weera 3 HIATeT SIErad (1890 BT 8). €T 17 — FIeid B ALAEr
— gerg Frar orar — <a Rt ud qree 9 dedr w R qE 3 A
iRty & — T8 arer ARl g | (R 3 fa wens ') (DB)... 105

Income Tax Act (43 of 1961), Sections 143(1), 147 & 148 —
Assessment and Reassessment — Notice issued u/S 148 of the Act of
1961 for re-opening of assessment for the year 2009-10 — Petitioner
contended that at relevant point of time he was on deputation in another
department, so no role in decision making process — Held —This aspect
of the matter has been considered in detail by the Revenue as various
stages of Tender process has taken place before deputation—
Contractors were short-listed till stage of Technical Bid ~Key role in
decision making process, so petitioner cannot be exonerated of the
charges leveled on ground of deputation — Contention turned down —
Petition dismissed. [Malay Shrivastava Vs. The Deputy Commissioner,
Income Tax] (DB)...39
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FIIAFT FFrAT (1961 BT 43), STV 143(1). 147 T 148 — farenfeor
v gaflarfeor — as 200010 B FrEfRo @ gE YIRA BYEr 8 1961 B
afSPrr @ g 148 @ siaa e s fpar war — I w1 A 1%
qﬁwwwwiﬂ%ﬁmﬁ'uﬁrﬁgﬁawm aa: Fofa A1 &
qmﬁ‘maﬁa‘ﬂ,ﬁaﬂ%‘fﬁ—aﬁﬁﬁﬁﬂ—m@wmaﬁ
Wmﬁﬁmmﬁﬁ?ﬁﬂ‘mw?iﬁ?uﬁﬁgﬁﬁﬁﬁﬁ
Bifier wfpar @ APt uma & 98 & — dodal S @ 95T 9@,
3deRt B Bie Ry war of — fPofa ufkw A TEEye g 2, s
mﬁﬁuﬁﬁgﬁﬂﬁmﬂwwm@mﬁﬁﬁgﬁﬁ
Rrar ST WHAT — aF Ao Fear T — AfueT | | (e sl
f1. 7 < sfeR, T7oq SH) (DB)...39

Income Tax Act (43 of 1961), Sections 143(1), 147 & 148 —
Assessment and Reassessment — “Reasons to believe” —The expression
“reasons to believe” cannot be read to say that Assessment Officer
should have finally ascertained the effect by legal evidence or
conclusion but only consideration at this stage is that whether there
was reasonable material available to issue notice w/S 148 of Income
Tax Act for reopening of assessment—The enquiry is still in progress,
so it is not appropriate to hold that material produced is enough or not
as the sufficiency or correctness of the material is not to be looked
into at this stage by the Writ Court and the Assessing Officer has to
take its own decision on the matter — Petition dismissed. [Malay
Shrivastava Vs. The Deputy Commissioner, Income Tax] (DB)...39

STIHY JTITT (1961 FT 43), SRV 143(1), 147 T 148 — frerfvor
v gafieier — fyearg #vd @ wreor” — afratra CfEw e @
W"ﬂﬁuﬁﬁ#a%mﬁmem%ﬁaﬁwaﬁaﬂﬁﬁ
A e @ Prses g7 @ uaE F sfrm afffYea ex dw aifey
o7 afes =9 UH W fmrciy dad v8 € 5w fEier of g3 9wE
mﬁ?q_mafﬁﬁwaﬁmua%dﬂaﬁﬁvaﬁmﬁ@q
gﬁﬂ'ﬂﬂﬁWm‘ﬂ%ﬁ—Gﬁﬂaﬂﬁ*ﬁq‘rﬁfﬂﬁ,ﬁiﬁﬂﬁfﬁﬂfﬁﬁ
mﬂgﬁﬂﬂﬁ%%umﬁﬂmﬂmfﬁﬁmﬂ?ﬁ.ﬂfﬁiﬂew
m's_wqmqvﬂmﬂaﬁwfﬁmmmﬂﬁé@ﬁamﬁﬁmﬁaﬁw
sfrerh Bt W W e Profa wW@E A st — afaer eRsr | (e
g fa. < < TR, Fea ) (DB)...39

Income Tax Act (43 of 1961), Sections 143(1), 147 & 148 -
Constitution — Article 226 — Assessment & Reassessment — Invoking
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of Writ Jurisdiction — Alternate remedy — Whether Writ Petition under
Article 226 of the Constitution is maintainable at the stage of
assessment or re-assessment proceedings under the Income Tax Act,
1961 — Held — At the stage of assessment or reassessment proceedings
the assessee cannot be permitted to invoke Writ Jurisdiction of the
High Court at the first instance without exhausting the statutory remedy
available under the Income Tax Act, 1961. [Malay Shrivastava Vs.
The Deputy Commissioner, Income Tax] (DB)...39

IJTIGV JTETTIT (1961 BT 43), €TV 143(1), 147 T 148 — GAegGrT
— =BT 226 — [FEr/vor vT gafyaier — Re sfraifar a1 sma &
— dFfogw Fymrv — @ argepe aftfred, 1961 @ Fawa Frefwer ar
yAffair safeal @ vew R, Afam @ aqgesT 226 @ safa Re
aifaet giwefiy @ — afvfrefRa — el a1 gafiaior sdafzal @
g% R el & ¥drem sauar W s sttt 1961 & s
Iude] FA IUAR & Freiw fed 391 S=9 =maraa +1 Re afteRar
&1 Aaerd dF F) agafy T & o gl (Fag sferwa A 7 =)
SRTR, 379 299) (DB)...39

Interpretation of Statutes — Conflict between two statutes —
Doctrine of harmonious construction allow both to operate in their
respective field by ironing out the creases of conflict without doing
harm to basic scheme and object of the statutes. [Manish Sharma Vs.
Sarvapriya Enterprises] e ¥7

Fr{A &7 [FgT — & Sl © T =g — waagqof
FAl=gs &1 Rigid 111 & ST B [ TUITell T2 I3 ¥ &l AqgI
ggarg faar sfaffkia &1 waens avd gy aum—aua 43 F gafda wA
8g g9 aar 21 @y ol fa wdfia sewEsw) L FT

Krishi Upaj Mandi Adhiniyam, M.P. 1972 (24 of 1973), Section
11-B(2)(cc} - Disqualification in the matter of appointment as a member
in the mandi in view of provision contained u/S 11-B(2){cc) of the
Adhiniyam, 1972 — Held — Since after 26.01.2001 petitioner was blessed
with a third child petitioner is disqualified to hold the office of Mandi
as per the provision contained u/S 11-B(2)(cc) — It is an appointment
prohibited under Iaw as it is not an appointment in the eye of the law,
being non est, inoperative and void ab initio. [Mulayam Singh Yadav
Vs. State of MLP.] (DB)...*9

e

£



(s

o-

INDEX 27

P wgw 7ot JEATT, TH. 1972 (1973 @7 24), ST 11-F2)(Hrd)
— iR 1972 FY arr 11-ANR)ERR) ¥ sfaffe suga @ gfica @ 5w
7€t ¥ gew ® Wy A Py @ A & frdor — sffEiRa - 4fe ar
B g8 GarT @1 wd {ATE 26.01.2001 S TTE FIAT o1, FHIQ ST
11—FR2)EN) § siafic Sydeat @ agar ok W¥ & ey $1 U g
F @ fov Prfda o w — oz A @ oo oo wfifyg Frafia 2, |ife
7 IR, srwadr qer URY W € I w9 @ s fafy o gfe § Fgfw
& 78| e Rig 9 4. 7.0, wou) ' (DB)...*9

Land Revenue Code, M.P. (20 of 1959), Sections 109 & 110 —
Mutation — On the basis of sale deed which is subject matter of
challenge before Civil Court— Whether mutation proceeding ought to
be stalled awaiting decision in Civil Suit — Held —No. [Manish Sharma
Vs. Sarvapriya Enterprises]| e *7

I Yored Wiodl, A (1959 BT 20), ¢ 109 T 110 — THACT =~
fama faeg & s W) W %, fafde <maran @ waer gAY e avg
2 — a1 fifye are ¥ Prfa ) adar o= g araiawer srfa A9 S
=ifey — aftfeiRa — =8 @iy i A 9dfa seurEdera) R

Legal Metrology Act, 2009 (1 of 2010), Sections 48(5) & 51 —
See — Criminal Procedure Code, 1973, Section 482 [Balchand Gupta
Vs. State of ML.P.] ...184

fSs srafasrT ST, 2009 (2010 &7 1), SRTY 48(5) T 51 — 3
— TUE ¥iFar afear, 1973, g 482 (@ag—=< Twn fa 79, w=1) ...184

Limitation Act (36 of 1963), Section 5 — Condonation of delay
— Delay of 1265 days — After passing the award on 18.04.2012 the
execution proceeding has been filed before the Claim Tribunal on
21.06.2012 — Appellant has also filed vakalatnama in M.A. No. 742/
2012 pending before this Court, as respondent no. 2 — In such
circumstances it cannot be said that the appellant had no knowledge
about the award passed — Appeal is miserably barred by limitation —
Neither sufficient cause is shown nor the same is found to be to the
satisfaction of this Court — Application for condonation of delay is
dismissed — Consequently, Appeal is also dismissed. [Jahoor Khan Vs.
Ramvaran] ...93

gRiar ferfraq (1963 &7 36). €T 5 — [Aerq & forg 1%t — 1265
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fel &1 fas — AT 18.04.2012 ) aftiofa Wik & @ gwam
feT® 21.06.2012 Tt =a1aT aftravwr 3 W frsaeT sRfaE v ) T
— gdterreff q gmeff %, 2 ® WU ¥ 39 ~wNe™ @ wAg o@f¥9 AT W
742/2012 ¥ F@TadIrT W uxgT e @ — 39 wRRefat ¥ o T
- @l of gadr o adiareff & oRa aftrfaefy @ 999 & o1 519 518 o
— e gataar | 9T grr afsfa € — a1 @t 9w swer gvrfar T
g, 9T 81 9% ¥ ~rarey ® WAHYT WY ¥ Uiy T — fady @ fere
ATel &1 AT @R fear T — yRoma:, sfia # afie @) 1)
(or8R =T 13, Haw) .93

Limitation Act (36 of 1963), Section 14 — Exclusion of time —
Requisite—There should be liberal approach to advance cause of justice,
if there is mistaken remedy or selection of wrong forum — Both the
proceedings must relate to same matter in issue — Prosecution of earlier
proceeding must show due diligence and good faith, [Commissioner, M.P.
Housing Board Vs. M/s. Mohanlal and Company] (8C)...1

gRYT Af I (1963 HT 36) GNT 14 — GHY BT JYTHT —
FRATY — WY P B AT & fA¢ 9AR ghesivr s afey, afy
T SUAR Al ToTd BIRT T 994 AT 81 — <l erdarear vE o
faare fasg 9§ et &0 Ay — gdww sfad &1 afirive Wy
ToUNdl U9 WeAMfa@ar qerar g1 (Fhwer, vl sefuT 9t i 9§,
Agaard e HHEEN) (SC)...1

Limitation Act (36 of 1963), Section 14 and Arbitration and
Conciliation Act (26 of 1996), Sections 11 & 34 — Exclusion of time —
Dispute referred to Arbitrator — Parties participated — Award passed —
Respondent moved High Court for appointment of arbitrator u/S 11
but not filed objection u/S 34(2) — High Court declined to appoint
arbitrator — Then respondent filed objection on 26.09.2011 u/S 34(2)
challenging award dated 11.11.2010 alongwith application u/S 14 of
Limitation Act— District Court and High Court allowed exclusion of
time consumed in prosecuting the case — Held — Here is absence of
good faith — Respondent could have instead of participating in
Arbitration proceeding, taken steps for appointment of arbitrator or
he could have filed objection u/S 34(2) within permissible parameters,
but he chose an innovative path —This is neither good faith nor diligence
— Exclusion of time not granted. [Commissioner, M.P. Housing Board
Vs. M/s. Mohanlal and Company]| (8O)...1
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gfediar AT (1963 @7 36), e%T 14 YT Areyesyy Jiv GoIw
ARATT (1996 BT 26). GITT 11 T 34 — T BT FYIA7 — [T FegveT
@ e — gaered 4 a1 Rar — gard o — a0 11 & Faid
Teaxy @ Fgfe 8q el S=a =area @ wue T wiy O 34(2) @
i AT TR o R —~ 9= warew 3 wewwey Pigew wwA Q@
FHR fFar — 99 yeaeff 3 o afafers 9 axt 14 @ siwfa sdes
& AI—wA &9 11.11.2010 3 JaE B getdl 27 OGN 34(2) B
said faTi® 26.09.2011 & el yga f5ar — gavor @ afmateT &
o Y B Al Bl e ey WS ey gR1 SR fEar
T — FtfEiRa — 987 wgHET B aquitefy @ — goreff arervey
SR § AT A7 Y g9 ARy ) gl @ fag ega wor awar T
FAAT FTAT AUEve B AT aRT 34(2) & Awid JET YT PN GPar
oI, Wq 997 ¢S AR wrf g1 — 98 9 @ aafyear @ aiv T @
AP, GOUEN — AT BT AYa9A gar g0 fpar mar | (sfheR, adl.
EefiT @id . A, Ateare s wEE) (80)...1

Lokayukt Evam Up-Lokayukt Adhiniyam, M.B. (37 of 1981),
Sections 10, 12 & 13 — Lokayukt Evam-Up-Lokayukt (Investigation) Rules,
M.B, 1982, Rules 6 & 16 — Complaint — Inquiry — Violation of principles
of natural justice—After holding a preliminary enquiry a show cause notice
was issued to the appellant — As per notice oral hearing was also given —
Appellant gave his personal appearance before the Lokayukt — After
considering reply of the said notice and giving a fair opportunity, fact
finding report was submitted — Therefore, respondent has not violated the
principles of natural justice while enquiring into the matter and submitting
the fact finding report to the State Government for taking appropriate
action against the appellant — Writ Appeal dismissed. [Guman Singh Damor
Vs. State of MLP.] - (DB)...*S

| dlFrgE v o-aergw AR, 77 (1981 BT 37) GRIY 10, 12
7 13 — dlPrgad Y7 SU-diorgad (7<) A A5, 1982 P76 T 16
— Rarz — aig — Aaffes = @ Rgial o1 Seeod — IRA® Wi 5
% vran IfiarRf F sror gt e W fEr T o — iRt @
IFAR Waw GAarg H1 saaw A yar fear @ o — snfraefl 3 derga
3 T efyawa SuRefy 41 off — sau FiRw & W W REr o T
Gﬁmmmmﬁa%qﬁmawa}ﬁmﬁmuﬁlﬁﬁuﬁmﬁmm
ot — 3@: gl 3 A B g s 9 aur afierefl @ e Wi
PTAIgt B BY T WEHR B 927 B Frspd a1 yRideT wge B 9™
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¥ duffe = @ Rigid &1 Seaad 7@ & 8 — Re adia @R (T
fiw =Mk fa. 7v. =) ‘ (DB)...*5

s
Lokayukt Evam-Up-Lokayukt (Investization) Rules, M.P.,
1982, Rules 6 & 16 — See — Lokayukt Evam Up-Lokayukt
Adhiniyam, M.P., 1981, Sections 10, 12 & 13 [Guman Singh Damor
Vs, State of M.P.] ; (DB)...*5

FleTgaT v STl FIgTd (A39v) [T, 44, 1982 [T 6 T 16
— 3@ — diFIgw vd IT-ABrgE JErIT, 74, 1981, GTIC 10, 12 7
13 (aF. fe s 4. 7.9, o=) . (DB)...*5

Motor Vehicles Act (59 of 1988), Section 1 66— Medical evidence
— Causes of ARDS (Acute Respiratory Distress Syndrome) are not
present in the case — No medical evidence to show that such a medical
condition can be caused due to drug abuse during treatment for the
injuries suffered in the accident — Inference drawii by tribunal appears
to be proper — No interference required. [Bilkéesh Bano (Smt.) Vs.
Kulvinder Singh] ) . we®2

wtev 17 e raa (1988 T 59) €T 16}6,' — ooty e —
9T § TAREEE. (tre 3R Rugw Rivgin) & rer sulted
G & — A quix 2 o fufeeha wiwm aH ¥ M i@ fafesia

qﬁﬁ&ﬁgﬁmﬁwaﬁﬁaﬁr%wﬁiﬂmgsﬁqﬁr%‘

ety @ FIRT @ wadt & — afrowr gri feer T fred st
gdfig BT 2 — fud ewady ¥ amawear e (Refeer aEt (o) fa
Fafa<gy Rg) ‘ ' X2

Motor Vehicles Act (59 of 1988), Sections 166 & 173 (1) -
Permanent disablement — For enhancement of d‘gnount of award - If
the medical certificate produced by appellant was suspicious, it was
the duty of insurance company to enquire and produce sufficient
evidence in this regard — No such evidence’produced therefore
certificate cannot be disbelieved — Disability aéiessed may be taken

as correct — Amount of award passed by the Tribunal enhanced. [VSavitaL

Bai Vs. Aslam] o _ .»100

stev g7 AT (1988 @7 53), IS 166 T 173 (1) — €At
Fr-eragar — s Y ufy e WA vy — afy afraeff R awa fear
T fafrafla T WREEAE AT 99 < R S 4 s o {5
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T ST B GUT §9 WEH ¥ gAiw WEw u¥gd % — CHT BiE Wi
uﬁaﬂﬂ%wmum—ﬁwmwmmm—-
ﬁafﬁﬂaﬁﬂs‘ﬁmﬁwﬁwmm% afereer g aria
améaﬁmmaﬁaamwuﬂﬁmaﬁﬁrm) ..100

Motar Vehicles Act (59 of 1988), Section 173(1) — For
enlzancement ‘of amount of award — Tribunal not allowed the bills &
receipts on the ground that no oral evidence produced as whether the
doctors Who recelved money ever treated the deceased and certain

‘receipts were after the death of deceased — Held — Receipts were not

challenged lgy respondents — No evidence produced to show receipts
were false — Oral evidence of son of deceased also remained
unchallenged Looking to the financial status of deceased and his
family it Was,posmble that payments were made after the death of
deceased — Tnbunal erred in not allowing the receipts and bills —
Receipts of Rs 48,505/- which was not allowed by tribunal is allowed —
Total medical expenses Rs. 1,23,505/- adding transportatlon &
nutritious dlet comes to Rs. 1,35,000/-, Rs. 10,000/~ for pain and.
suffering — Appellant entitled to recover total Rs. 1,45,000/- with 6%
rate of mterest from date of presentation of application with cost of
appeal Rs. 2000/— —Appeal partly allowed. [Bilkeesh Bano (Smt )Vs

Kulvinder Smgh] . W¥*2

Hfa?mvaﬁ-ﬁﬁw(mra BT 59). €T 173(1) — aws’a#wﬁraam‘
o7 Bg — ﬂw#mmwﬁa}wmaﬁwwﬁmﬁi
g tfae wgg wga T8 fear L 5 e ffvess 3 vy
ﬁﬁwﬁmﬁwwmﬁmmwm&maﬂﬂa%maﬁ

- oft— arﬁrﬁmfﬂa weefforer g vl at ek T @ T - e e
.eﬂwmﬁﬁgaﬁs{mmﬂﬁmwm e & 9 @ Hifas

maﬂtﬁ-@‘l‘cﬁﬁﬁiﬁﬂ# 1aF ¢d Sue wRar @ affe Rufy =«
aaﬁgqﬁﬂﬂawﬁswmwaﬁﬂa}wmmwm wfiEr
mﬁﬁaﬂq@#ﬁ?&mﬁﬁmﬁgﬁrﬁ% 48,505/~ . B
mmmmwﬁﬁﬁaﬁmaﬁm% — g fafereia
=Y 1,23,505 /> .7 IRTGET T Ao e 1,35,000 /- Eaﬁ% e
10,000/ - ﬁthsrt{amﬁﬁvrq mﬁaﬁa?nﬁﬂmﬁﬁm
ﬁsuﬁmamaﬂﬂ@?ﬁrusooo/ ., °r #2000/ - . A &1
Eﬂ'ﬂm?ﬂ#“‘dﬂmﬂ? arfie aiwm: AR (Refee arr @ad) @
ﬂﬁﬁ?ﬁﬁ:} . we®2



32 INDEX

Municipal Corporation Act, M.P. (23 of 1956), Sections 58(5)
& 58(6) — See — Service Law [Pawan Kumar Singhal Vs. State of

M.P.] ..*10
Fvgtfore [ Jffgm, 73 (1956 &7 23) arrg 58(5) T 58(6)
— g@ — dar faftr (waa R Riua fa. 1.9, I99) . *10

Municipal Corporation (Appointment and Conditions aof Service
of Officers and Servants) Rules, M.P, 2000, Schedule (I) r/w Rules 3 & 4
—See — Service Law [Pawan Kumar Singhal Vs. State of MLP.]  ...*10

W?Wﬁﬂfﬁwﬁiﬁaﬂﬂaf'aw#awfaﬁﬁ’gﬁa%w#wa?
ord’) Fram, 7w, 2000, At {) wEvfow 47 3 7 4 — ¥@ — Har
fafer (gaq {aR Riaw 4. 9.9, Ie9) ' ...*10

Negotiable Instruments Act (26 of 1881), Section 20 and
Criminal Procedure Code, 1973 (2 of 1974), Section 313 — Effect of
admission of signatures on cheque and giving it to the payee — Held —-
Once accused admits signature on the cheque and also that he gave
the same to the payee, presumption u/S 20 of Negotiable Instrument
Act can be drawn — Further held — Where one-person signs and delivers
to another a papér stamped in accordance with the law relating to
negotiable instruments which is either wholly blank or having written
thereon an incomplete negotiable instrument then he gives prima facie
authority to the holder to complete an incomplete negotiable instrument.

[Nicky Chaurasia Vs. Vimal Kumar] ...236

gewry foad Jferfaaw (1881 T 26), SGNT 20 {9 598 Hl»ar
wiRal, 1973 (1974 BT 2), &I 313 — A% W TEER S FEIAT AT 59
Fgrar #t 2% @1 uHE — AFFEiRT - @ TR aftgem F de w e
TEER e oY 643 a1 vaa &t argrar s 2 WY fawn, wers faea
frfrra &1 oRT 20 ® Faefd SYSROT HT A7 G&dl 7 — IN A¥FaiRa
— Wt e Afd Wt faag 4 99fm fafr 9 aquR w g a7t g¢
FT IR R e o¥ fadl s @ uRew wRar @ o ar @t gofa
e & o R 99 W aqel g faea faen st a9 98 are @t
aqef wepr faea ® Qof S &1 7o gy niiter-Qar 2 (et
IifaaT fa. e g9R) ..236

Panchayat Raj Evam Gram SwarajAdhxmyam, M.P. 1993 (1 of
1994), Section 122 and Panchayats (Election Petitions, Carrup{
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Practices and Disqualification for Membership) Rules, M.P. 1995, Rules
3(2) & 8 — Objection filed by petitioner before Election Tribunal in
election petition filed by respondent no. 1 that copy of election petition
alongwith list of documents supplied to the petitioner was not
authenticated by respondent no. 1 was rejected, hence this writ petition
—Held — Requirement is to have authentication by the original signature
of the election petitioner — Supplying the photocopy containing copy of
impression of the signature instead of original signature cannot be
treated to be a substantial compliance of the provision — There is non-
compliance of Rule 3(2) of Rule 1995, therefore mandatory provision
contained in Rule 8 is attracted entailing the dismissal of election
petition — Order of trial Court set aside and election petition filed by
respondent no. 1 dismissed. [Laxmi (Smt.) Vs. Beena (Smt.)] ...88

TFIgT WS U7 T YGYIST g, A4 1993 (1994 &7 1), INT
122 ¥7 garga {araT afofal, grergie v wgwgar @ fav fAvEar)
fram 3. 1995, 499 3(2) 7 8 — waaft %, 1 g=1 fraf=sa sitevo ©
whe uwgd @1 w3 Frafaw el 4 g g™ gy ywga e T e
Tl @ Al @ W g & @ a1 frafae seff 9 af vweff =
1 g1 AftgwdE T8 @ 18 off, o fEur @, g 9w Re wfuer
— aftifraifa — ander @, f& sftrgarcfien, fafas 9=l $ @ swaER
FRT 81 — d SWER & A swiEar 31 o0 &1 ufy arefl smmufa 3=
HYAT YR HT 91 JAITAT T AT o GFar — raw 1995 & Fraw
3(2) @7 squra TE gam 2, gwfay Fram s A Haffw areus Svew
arpifa g & R Prafasr acff 91 afsh aid @ - farer s e
&IRT UTRT amayr srore ar yweff w1 g uvga Frafeq ol i

. (@ () R e (seeh)) ...88

Panchayats (Election Petitions, Corrupt Practices and
Disqualification for Membership) Rules, M.P. 1995, Rules 3(2) & 8 —
See — Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993, Section
122 [Laxmi (Smt.) Vs. Beena (Smt.)] ...88

gqryd (FargT affai, gserare v awvegar & fay fAeean)
a5, #7 1995 9% 3(2) 7 8 — @ — TFIga TS (T FIF wGeroy
gl aq, 74 1993, grer 122 (A= (shwd) fa. d=m (i) ...38

Penal Code (45 of 1860), Sections 166 & 167 — See — Criminal
Procedure Code, 1973, Section 197 [Malay Shrivastava Vs, Shankar



34 INDEX
Pratap Singh Bundela] ...199

g YIeTT (1860 BT 45), eIRT¥ 166 T 167 — 3@ — TUS Hiwar
gfear, 1973, grr 197 (Fed sfarag fa. wisw o Rig 3291 ...199

Penal Code (45 of 1860), Sections 302, 325/149, 148 & 323 and
Evidence Act (1 of 1872), Sections 3, 60, 145 & 157 — Accused persons
allegedly assaulted deceased and other eye witnesses in a very cruel
manner with farsa, tangi, bhala and lathi — Deceased and his sons
sustained grievous injuries — Complainant party were neither
aggressors nor armed with deadly weapons —No injury was sustained
by the accused persons — Held — There is no reason to disbelieve the
prosecution version which was duly corroborated by the evidence of
eye-witnesses, independent witness as well as by the medical evidence
— On account of minor contradiction whole statement can not be
discarded — Prosecution has discharged its onus — No interference is
called for — Appeal dismissed. [Sitaram Vs, State of ML.P.] (DB)...116

TS TIear (1860 &7 45), €INIV 302, 325/149, 148 § 323 UF WI&J
AT (1872 %7 1), FRIY 3, 60, 145 T 157 — IIRPFaT0r 7 FfHHT
w9 9§ a6 U9 I ggeyl Wi v wewn, <M, |91ar g9 el 6 9gd
& wxaret 9 9 g (A — a9 19 9Ee gAl # THR &fy s1ka
gd — wRard u&r 7 @l IrswerE & T @ gae agEr F gutea o
— aftgaarer ot $1§ afa sia 9@ §F off — afiFeiRa — afriss
U W I o313 & Hg deT 98 2, faat wyle wwe v @
agaell iRl @ ey, wd | g fafsciy g grr A 19 of
— ARl faRtamra @ SReT Ayl 259 @t s TE fFar wr e —
affgiee 3 e <1 @1 frdes fear — sxady 9 oY Aeasar T8
2 — afie @iior| (Horm fa. 9.9, w=a) (DB)...116

Penal Code (45 of 1860), Section 306 — See — Criminal Procedure
Code, 1973, Sections 397 and 401 [Dinesh Vs, State of M.P.] ... 162

FUT Glear (1860 BT 45) VT 306 — 7@ — §US WiHBAT G2
1973, 1T 397 ¥T 401 (@ fa. w9, w=w) ...162

Penal Code (45 of 1860), Sections 361, 363 & 366 — Abduction
— Prosecutrix was taken out from safe keeping of her parents —
Appellant enticed her with proposal of marriage and cash of Rs.
1,00,000/-— Conviction and sentence u/S 363 and 366 of IPC confirmed.
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[Mahendra Ahirwar Vs, State of M.P.] ...128

Tvs Wiear (1860 T 45) SWIY 361, 363 T 366 — VGV —
afraeN & vue wo-far Y war /@ ¥ F omar T4 - afiaref
fiaTe &1 gwTe Y& WIA 1.00.000/— AGS WART $ IEF IABI GHATDY
d AT — AREY TUS WEAr B g7 363 UF 366 & AdUd <IwfufE Ud
TVERY & gfic ot 1§ | (W= AfFar fa 9.9, I=7) ...128

Penal Code (45 of 1860), Sections 361, 363 & 366 —
Determination of age of Prosecutrix — Qssification test — As not confined
to examination of a single bone only, the margin of error could be
+six months —~ Age of prosecutrix found between 15-17 years —
Prosecutrix stated her age to be 16 years on the date of incident —
Trial Court rightly held prosecutrix age below 18 years. [Mahendra
Ahirwar Vs. State of ML.P.] ...128

gvg WIEaT (1860 BT 45), TRTY 361, 363 T 366 — AT BT AY
& Frerfeor — aifer wheor — gf% 7 @ € e 3 e 9o e
€ 2, Ffe &1 Fax 6 WA FH AT WRT E AT § — AT B Iy
15—17 a5 @ weg wrd T - IRmEN X Al Iy wew fEATE H 16
asf g+ o — fEner WA grr e 9 oy 18 ad /B
afa sffeffRe @ o) (R= afer fa aw. o) ..128

Penal Code (45 of 1860), Sections 363, 366, 376(1) and
Protection of Children from Sexual Offences Act, (32 of 2012), Section
3/4 — Offences under — Trial Court has considered the entire material
evidence on record against non-applicants/accused in its entirety and
on a proper appreciation of evidence and after assigning detailed and
cogent reasons, has acquitted the non-applicants/accused — Evaluation
of the evidence by the trial Court does not suffer from illegality,
manifest error or perversity — No interference — Application for leave
to appeal against acquittal of the accused/non-applicants dismissed in

limine. [State of M.P. Vs. Ravi @ Ravindra] (DB)...221

75 GRGT (1860 FT 45) HITY 363, 366 T 376(1) VT dfrs
Jyvrert @ FTA®l BT wReGvT IR, (2012 BT 32) GNT 34 — B JadT
ey — faaRe gEEE | SR /aftgya ¢ e afvde w®
Sufted Aqrf Oifeas We R wrd €@ faEr fear 9ur wisr @ sfaa
TEIT W U9 fawqa @ty 9oyl s 39 @ uvad, AAEISav / Aty
H < AT — fERYT g R 9 @ [ TR, Jdudl, gEe
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e W fardwar @ o T - 1 evasdy T — aftgea /aReeTr
@ AWl % Rreg ofie 91 argafy &1 amdes o & @ wiRw | (L.
s fr. Y 99 <) (DB)...221

Penal Code (45 of 1860), Section 376 — Rape — Consent — Age
of prosecutrix found between 15-17 years in ossification test—No injury
marks on body or private parts, after recovery prosecutrix has not
stated to anyone about the fact of rape, prosecutrix was above 16 years
of age and on the date of incident the age of consent for the offence
u/8 376 of IPC was 16 years so prosecutrix was a consenting party to
the act— Appeal partially allowed — Conviction & sentence u/S 376 of
IPC set aside. [Mahendra Ahirwar Vs. State of M.P.] ..128

qUs WIedr (1860 BT 45) SINT 376 — oI T — WEAfy — sifker
Ther ¥ AfrIre B ey 1517 af B wew U T — R T
W At & $IF frnT 9, g1 gia 3 gvar afrteh 3 gaegT @
@ 1 fodll @ St 7€ foan, afmieh Y o 16 o @ aftrs off ger
g fiis &1 ARda gvs dWivar @) arT 376 @ Fada awe @ R
weafe @1 9% 16 T off, s afrteN g9 war ¥ wew Tmer oft —
afid srerq: Aoy — ARAI Tvs Wivar ) om0 376 @ aaia efafy @
TSR I | (R~ Ifar fa 7y, wwy) ...128

Penal Code (45 of 1860), Sections 376 (2)(h) & 302 — See —
Criminal Procedure Code, 1973, Section 363 [In Reference Vs.
Rajendra Adivashi] (DB)...166

TS Glear (1860 @7 45) &IV 376 (2)(v9) T 302 — ?& — gvs
HHAT Gledl, 1973, 6T 363 (31 190 . Iei=e anfard) (DB)...166

Practice & Procedure — Barred by limitation & barred by laches
~ Distinction — When an action is barred due to limitation, the same is
on account of eperation of statute mainly the Limitation Act, 1963 —
Party is prevented from seeking relief for not having sought judieial
redress within specific period stipulated under Limitation Act, Special

Statute & rules of the High Courts and Supreme Court within which.
the litigant may approach for relief — Whereas, action is barred by :

laches because of inordinate delay though not provided under any
statute, causing prejudice to another — Laches is the denial of judicial
redress based on principle of equity. [Malay Shrivastava Vs. Shankar
Pratap Singh Bundela] ...199
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gglay 7 g — gReftar grer afofa va gqfaa Rad T afdfa
~ A7 — 99 e srdaE oA g afda 2, ot 9% oW e @
gads e afeliar i, 1963 @ eor @ — e afaifem,
RS ST o v YTl @ Swod qEed $ el @ aafa
Praa Rififfe aafty fred fiar geadar sy 919 #X woar @ w9
waf B R e sRaiy T8 9R @ SR tEeR Bt gAY T
¥ @& T — SafE A srmemer fidy s @ wwo, sgfaa fade
g afvfa &, wafy fedt o F suwef A 2, R oy w wfea
uA Sa #ar § — fa fee, wr @ Rigia W sl =afys

. aRaty 1 gegrenE # 1 (ray sfareay fa. o vam R g ...199

Practice & Procedure — Laches — Party seeking to prevent an
action on the ground of laches must establish the crystalisation of his
right by efflux of time which would be prejudiced if the action of other
party is entertained by the Court — Delay simpliciter would not be
adequate to invoke laches. [Malay Shrivastava Vs. Shankar Prata’p
Singh Bundela] - ..199-

ggiad U9 wirar — agﬁaﬂav—mmaﬁﬁaﬁ$m
IR R T ATENY ATET 9T THBR Bt T Ja¥Y WG S AR
f afy g geeR ¥ Srdadt @ Eed gRT 78T f5ar wmar @, 99
g % 49 o @ SR 99e After we Jlk gfifiae st w fAeda
9H1d UM ~ wERvE: free, sgfaa fade &1 smaw /9 g vafa
g7 (waa shares . e yam fig gl ...199

Practice & Procedure — Legal Maxim — Vigilantibus, et non
dormientibus, jura sub veniunt — Meaning — The law shall aid the
vigilant and not the indolent. [Malay Shrivastava Vs. Shankar Pratap
Singh Bundela] ..199

gZly 7 vfrar — Rfte g7 — aof — Rl wrres ¥ werar sl
éq%ggqaﬁl(mmwﬁwqmﬁrggéaﬂ ..199

" Practice & Procedure — Prosecution of Civil Servant — For
offence arising out of discharge of his official duties — Requisite — The
impugned act must disclose preponderant existence of mens-rea.
[Malay Shrivastava Vs. Shankar Pratap Singh Bundela] 199

mwyﬁfw Rif¥er @9 &1 afyaioT — vve wd wdaat
a%ﬁifavrﬁaﬂ-—vr‘aﬁﬁmﬁma?ﬁm Fder — anafya T @
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smRifers wa-Refy @ afkaa 9 yaaar goe si+h =fee | (gag sharas
fa. wisx yag Riw gIam) «.199

Protection of Children from Sexual Offences Act, (32 of 2012),
Section 3/4 — See — Penal Code, 1860, Sections 363, 366, 376(1) [State
of ML.P. Vs, Ravi @ Ravindra] ' " (DB)...221

AP aueren” & grerdl wT wvar FIE, (2012 BT 32) GRT
3/4 — 7@ — U Giear, 1860, STV 363, 366 T 376(1) (A¥. w94 fa.
W 97 W) (DB)...221

Railway Protection Force Rules, 1987 — Rules 153, 158 & 217

— Opportunity of hearing before passing the order of issuance of fresh
charge-sheet under Rule 153 in place of Rule 158 — Whether obligatory
— Held — Even though the authority exercised its powers under Rule
217.3(c)(ii), it was necessary for the authority to issue a show cause
notice to the appellant in accordance with rule of natural justice ~ Rule
" of natural justice has to be read in Rule 217.3(c)(ii) because by the
proposed action of the appellate authority, the rights of the appellant
have been adversely affected ~ Appeal partly allowed. [S.P. Singh Vs.
‘West Central Railway] (DB)...26

Pad gvar 37 79 1987 — 597 153, 158 {T 217 — T@+ 158
& W R R 153 9 a=aa 9T IRIT—0F AR SRA BT AR I
A/ qd g 9N @ S@ex — 99 qema} § - afafeiRa - gufy
aftreRY * e 217.3RfA)(1) @ Savia o wfewat &1 wmw farn
it 3 fay a8 smaws o & T8 afiarefl &t Aufils = =
PR R garat Aifed W = — Awfie s e fam, fam
2173 @) A wgr wwAT T, w=ifF gl aiRferd #Y gwnfaa
FEaEl € sdiareff & afer afma w o d  gwfaa ge @ — sfle
I AR (Tl e 4 3w dwa ¥9d) (DB)...26

Recovery of Debts Due to Banks and Financial Institutions

Act (51 of 1993), Section 18 — See — Securitisation and Reconstruction
of Financial Assets and Enforcement of Security Interest Act, 2002,
. Sections 17 & 18 [Ramdev Ginning Factory (M/s.) Vs. Chief Manager,
Authorized Officer, ICICI Bank Ltd.} (DB)...*11

5 v fachy weerst &1 wrier o aygelt ST (1993 BT 51),
g1vT 18 — 7@ — iy snfiaal” &r afrgfoaver giv g7a7 aaur afaqfa fea
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#T gadT IRATT, 2002 G 17 7 18 (aed AifTT BEed @) A 9w
For, Fekgse A, s dandMand. ¥9 ) © ° (DB)...*11

Samwda Shala Shikshak Shreni-ITT Patrata Pariksha-2008,

; Cheyan Avam Pariksha Sanchalan Nivam, M. F— Roundmg off of the
__marks from 39.58 to 40 marks for the purpose of becoming eligible to

participate in the further selection process — Held — Admittedly in the
present case the rules of examination contemplates that a candidate
should get 40% marks in both the groups to be eligible to participate
in the further selection process— Thiere is no provision in the rule which
permits for rounding off or granting of grace marks to a candidate —
Same is not permissible. [Sushil Kumar Sharma Vs. MLP. Professional
Examination Board] : - ‘ - (DB)...*16

giaer wmer Rrere 80— I graar W?zirr—zaaa TTT VA Tar
w7 Fra 9.9 — mﬁaﬂmumﬁmﬁﬁﬁﬁmu’rwaﬂﬁa}
yaie 3 BT 3T 39.58 W 40 FF A YIS fHar W — AffEiRa
—Wamﬁaﬂmuwﬁuﬁm‘&:ﬁwueﬂmméﬁi
aeff @t o A @ ufrw ¥ A A9 @ fag @t g g
wEl 7 40 IR AT g A §iA — Fw F ¢ur @i Susy a9 @
ot f Qe s ste@r el &) {Uie yIE ¥ @) Igafa < st
—Wﬂﬁﬂﬂﬁﬁl(ﬂ?ﬂ?ﬁﬂﬂ!ﬂfﬁwtﬂ LR R TR
1<) (DB)...*16

Scheduled Castes and Sclieduled Tribes (Preventwn of
Atrocities) Act (33 of 1989)(as amended by Act No. 1/2016 on
26.01.2016), Section 14-A — Appeal — Bail Application ~ Rejection
thereof — Special Court — High Court — Held — u/S 14-A of the Act of
1989 an appeal is provided against an order rejecting bail application
by the Special Court to High Court within 90 days from the date of the
order appealed from & sub-Section 3 of Section 14-A provides that the
High Court can condone the delay, if appéal is presented within a period

" of 180 days but beyond 90 days — After 180 days there is no power
" vested in the Court to condone the delay. [Vlkram Smgh Vs. State of
'MP] ' . L L.139

ﬂqﬂﬂmﬁmﬁqﬂam(mmm
(1989 Waa)(f%w 26.01.2016 BT JFEAFTT #. 1,/2016 EIRT T G7IEra),
T 14—F — i — THTT AT —~ WWWW f3ely
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Ay — g e — sttt - ey sarew gt wmw
I yfler 5t WM @ TRy 3 Reg 1989 @ aRPRW &) awr
14—¢ @ Favfa 00 Ay R faeg adfla @ 15 2, 37 fa=iis @ 90
fel @ 'fier 9% <maraw 3 wne afia SUERE € TF a7 14-7 9
. SUETT 3 Sudfi axeft @ fin Afy arfier 180 AR @Y arafr @ R Ty
90 f&At & wwaTq gvg # T §1, 9 A wrray fere We Y wbdr
g — 180 RAT 3 vvan Rerw @ 7w A gl e ¥ ik
el 21 (fesw R 1. 7. wrex) ...139

Scheduled Castes and Scheduled Tribes (Prevention of
Atrocities) Act (33 of 1989) (as amended by Act No. 1/2016 on
26.01.2016), Section 14-A— Appeal — Maintainability — Trial Court
rejected bail application on 05.10.2015 — High Court rejected bail
application u/S 439 of Cr.P.C. on 21.04.2016 — Whether appeal u/S 14-
A of the Act of 1989 is maintainable against the bail order, (accepting
or rejecting), passed by the High Court— Held — No appeal is provided
from an order passed by the High Court, accepting or rejecting the
bail application under the scheme of the Act of 1989. [Vikram Singh
Vs. State of M.P.] _ ...139

yFqfaa onfer giv gl wwfa (srcarar fFarer) st
(1989 @7 33)(3TT% 26.01.2016 BT A7 7. 1,/2016 BT T2IT Woml foray),
T 14—F — JfleT — gyvfiar — faawor |araray 3 f3T 05.10.2015 &t
ST AT e fear — e <Ay 3 fRATe 21.04.2016 B gve
ufed wiear &1 aRT 439 B FEla S adET sdfeR fear — w@r
Iod T ERT UIRG WA ARy (WaR auar S fier ae ),
P faeg 1989 @ aftifram & aRT 14-v @ Fwla afier qiyofig 2 —
AfufaiRa — 1980 @ afifrag @) @ @ siadfa wwMa amded &t
HHR Fear TSR o a1, 9T IR g7 IR, ARy 3 fHeg
®1Y afiq suafea € 2 (faww Riz R 7y, =) ...139

Securitisation and Reconstruction of Financial Assets and -
Enforcement of Security Interest Act (54 of 2002), Sections 17 & 18 ..
and Recovery of Debts Due to Banks and Financial Institutions Act. 5
(51 of 1993), Section 18 — Bar of jurisdiction — The DRAT has been
constituted under the Recovery of Debts due to Banks and Financial
Institutions Act, 1993 —~ The DRAT is the appellate forum where the -
appeal lies against the order passed by the DRT u/S'17 of the
SARFAESI Act of 2002 — Except the power to be exercised as appellate
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authority in the entire Act, the DRAT has no further power of review
and revision, therefore, the DRAT cannot assume the power which is
not available and provided under the Act - After passing the order w/S
18 by the DRAT, the Tribunal has become functus officio and cannot
go beyond its powers. [Ramdev Ginning Factory (M/s.) Vs. Chief
Manager, Authorized Officer, ICICI Bank Ltd.] (DB)...*11

fadig amfiaai @t Al aiv gadsT aur gfgfy Ra »r
HTTT T (2002 #7 54), GRIV 17 7 18 v7 35 a’v Befig weemat
B Ty O TA AAVIT (1995 BT 51), GRT 18 — FTHRGT FT THT
— DRAT &1 a7 §&% otz fa<iiy wvenat &t e wwoy axeht s,
1993 @ Favwa fear war @ — DRAT afiefim wiww 2 wef DRT gwr
SARFAESI sfsriffrant, 2002 9 arT 17 @ sigdfa wiRg arewr 3 fies
adfidl gt @ — Wyl afufam 4 adiefy mifer @ o & wia @
4T @ Ryara DRAT &t yaifates vd glent a3t @) o 5if oifam
w8l &, sufae DRAT ¥ sifew aror €7 o¢ waar, st % Sqaer T
? a1 afafraw & aiwfa susf 8 @ — DRAT ERT awv 18 @
Fofa ey wila 19 @ wvEmd, AR e Ry @ omar @
ar ot wfewal /@ W 9 o wear | (R i deed (1) fY. e
Ae, Juirgvs AR, o wWrand Mand. 3w fir) (DB)...*11

Service Law — Financial Code, M.P,, Rule 84 — Alteration of
date of birth — Date of birth can be altered only in case of clerical
error — The date of birth cannot be permitted to be altered at the fag-
end of the career and for computation of retiral dues, date of birth
recorded in service record shall be final & determinative — Petition
dismissed. [Ramhit Sahu Vs. State of M.P.] _ . *12

a7 faftr — faafly wiear, a.u, a7 84 — w7 33 @1 9Rad—
- fuo fafeir Ffe @ wvowor ¥ w1 faftr aRaffa & o1 wedy 2 -
Qarere $ dfew == & 51 fafr ¥ aRads s Y agafr & @ @
AFH T darhglia awl F T w2, Qar AR F el
awﬁrﬁxamwﬁafwﬁrﬁ mﬁm@ﬁm(wﬁramﬁ a9,
) W*12

., Service Law ~ Mumctpal Corporatton Act, M.P (23 of 1 956),
Sections 58(5) & 58(6) and Municipal Corporation (Appointment and
Conditions of Service of Officers and Servants) Rules, M.B, 2000,
Schedule (I) r/w Rules 3. & 4 ~ Transfer — Petitioner being Assistant
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Engineer has been transferred on deputation from Municipal
Corporation, Gwalior to Municipal Corporation, Ujjain —Held — State
has been given power to transfer any officer or employee from one

corporation to another with additional power that in case the tenure of

employee at any corporation is more than three years then his transfer
would invariably be made by the State Government — Petition deserves
to be dismissed. [Pawan Kumar Singhal Vs. State of M.P.] . *10

dar Rfr — Tewfae Prom afefam, 4.4, (1956 &7 23), €178
s58(5) T 58(6) VT TURUfIF A (AfrmRal aur Wawl F fglea aer
dar &t wd) fay, 7y, 2000 gy (I) gevlead g 3 7 4 —
R — A w1 9EEE afgar e $ 9 afifgia 7 refas
P, RER | TR P, seets e fear mar — afafreaiia
— wog B e A aftretd azar dE @t e e @ g e w
LRI A €1 Ufed @ 91 € g% afuRed of A vem # 1d @
fr Rt = frm o Fdard &1 wrderd 3 od @ afus safr & 87 w),
IS PR ERT U39 IS WAVl v sigen — Ffast afls a3
Fiwg 21 (499 §aR RNeax fa. 7149, I57) 10

Service Law — Superannuation - Petitioner/teachers of Private
aided institutions — Enhancement of age of superannuation for the teachers
—No'material on record to show that UGC Regulation in relation to private
aided institution is accepted by the State Government — Petitions
dismissed. [Dinesh Chandra Mishra (Dr.) Vs. State of MLP.] .*3

dar Rfr — sfErayeT — A /el aerEar ura W @
fms — famet @ Ry e o qfy — afce | 78 Tal[ 2g
¥ e Sufkers e 2 % el wermT urw wenst | Wafia g9
. ﬁmwwmmmwa—mmn
(fstwr ag fyam (1) f4. 79, =) e ®3

Transfer of Property Act (4 of 1882), Sections 58(f) & 65(a) —
Mortgage by deposit of title deed — Mortgagors power to lease — Guarantor
on behalf of M/s Venkateshwars has mortgaged his property by deposit
title deed in the year 2012 —Thereafter, guarantor has undertaken inter

alia not to lease out the said property during currency of the said loan '

without permission of the respondent bank — Thereafter, property was
leased out without permission of the bank vide lease deed —Lease deed is
not binding on bank — Therefore, District Magistrate was justified in
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passing the impugned order and Tehsildar was also justified in passing
the order dated 09.03.2016 and issuance of notice on 16.03.2016 — Petition
dismissed. [Ashish Mittal Vs. Bank of Barodaj e |

GHGRT Sr~rer- AT (1882 T 4), GINT¢ 58(¢%) T 65(T) — &F
fadel” & frgy zro sge —~ Fgweal w1 gcer awd It dlaw —
TEEfa—sTar ¥ dud Fecwa} o A ¥ o wufa a1 9w 2012 F
& fada @ fraly gro doaw fvar — w99 gza semqfi—<rr 3 399
i g ycaeff 3% 3t aqafy @ e 9aw =or 997 aafer 9o v @ sl
wftd &t gg2 W 9E 2 o7 g9 fRar - 3ue uTAnq wafe 3 @)

Aty & R geer fidw g ved W @t Y - geer fiaw i w

a0 8 — 3 forar afvgd e g™ asifg snewr wila far
a7 quT aeddER §RT ARy f3ATH 00.03.2016 BT uIRe fFar
OT U9 fRT® 16.03.2016 @l -iifew WY foar s o ~m@ifaa ar -
FifaeT ' (e freaa fa. 39 e sstan) - *1

Vidyut Sudhar Adhiniyam, M.P,, 2000 (4 of 2001), Section 41
and Electricity Act (36 of 2003), Section 111 — Appeal — Preliminary
objection — Whether appeal u/S 41 of the Adhiniyam of 2000 is
maintainable against the order of the M.P. Electricity Regulatory
Commission — Held — Though the Regulatory Commission is
established under the said Adhiniyam, the powers and functions of the
Commission is not traceable to the said Adhiniyam — Impugned order
passed by the Commission under the Act of 2003 ~ It is beyond
comprehension as to how appeal u/S 41 of the said Adhiniyam would
lie — Statutory appeal u/S 111 of the Act of 2003 would lie to the
Appellate Tribunal — Appeal u/S 41 of the said Adhiniyam not
maintainable —~ Appeals disposed of. [Jaiprakash Associates Ltd. Vs.
Madhya Pradesh Electricity Regulatory Commission] ...61

Rea gerv Jfefaa, 4.9, 2000, (2001 F7 4), &7 41 ¢ [ga
AT (2003 BT 36), €17 111 — e — GreFe arelyw — war %%, fagad
faframs sratT @ aew 3 fawg, 2000 © sAPw & grT 41 @ Ady
afiel aiweiiy @ — affredRa - aaft s aftfm @ gads AtEme

- HTETT P TATAT §F @, U Sd ABCEA ¥ s @ viyaar- od v

1 gar & geal @ — 2003 @ AW @ awla smaiT g SEiRa
R wia fear a1 - 7% W ¥ W 2 ¥ saw afrEm @ anr 41
@ erwfa arfid $/ 81 — 2003 B AP B aRT 111 B @l SEE
Fdfrer arfiell arftrevor & @t — Saw aiftrrm 9 arr 41 @ Sal adia
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wyefig T — arfiat &1 fverT fear T (Gawere wafRvey fa. fa
7.9, gafegfRdr JrAed wieE) .61

Wakf Act (43 of 1995), Sections 61(3), 68(2) & (3) — See —
Criminal Procedure Code, 1973, Section 482 [Mohd. Arif Vs. Mohd.
Arif Raeen) ' ’ ...189

gy FEAIT (1995 @7 43), arerv 61(3), 68(2) 7 (3) — ?& — T
qFar afgar, 1973, grer 482 (1. amfve 4. 7. anfve wd=) ...189

Wild Life (Protection) Act (53 of 1972), Sections 35(8), 2(16),
9, 39, 44, 49, 50(c) & 51 — See — Criminal Procedure Code, 1973,
Section 439(2) [State of M.P. Vs. Jaitmang (@ Pasang) Limi] ...*14

7 oflT (Feavy) FEraT (1972 &1 53), GIRTY 35(8). 2(16). 9. 39,
44, 49, 50() T 51 — ¥@ — gUT FFIT QXA 1973, a7 439(2) (A.4.
vy fq. daww (S¥ urET) fa) «.*14
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THE INDIAN LAW REPORTS M.P. SERIES, 2017
(VOL-1)

JOURNAL SECTION

' IMPORTANT ACTS, AMENDMENTS, CIRCULARS,
- NOTIF ICATTIONS AND STANDING ORDERS.

THE RIGHTS OF PERSONS WITH DISABILITIES ACT, 2016
(NO. 49 OF 2016)

[Received the assent of the President on the 27th December, 2016
and published in the Gazette of India (Exraordinary) Part Ii, Section 1.

- dated 28.12. 2016, Page no. 1-35]

An Act to give effect to the United Nations Convention on the
Rights of Persons with Disabilities and for matters connected therewith
or incidental thereto,

WHEREAS the United Nations General Assembly adopted its

Convention on the Rights of Persons with Disabilities on the 13th day of
December, 2006;

AND WHEREAS the aforesaid Convention lays down the following
principles for empowerment of persons with disabilities,—

(@) respect for inherent dignity, individual autonomy including
the freedom to make one’s own chou:es and mdependence of persons;

(b) non-discrimination;
(¢) full and effective partlc'ipation and inclusion in society;

(d) respect for difference and acceptance of persons with
disabilities as part of human d:versrty and humanity;

(e)-equality of opportunity;
(D) accessibility;
(2) equality between men and women;

() réspect for the evolving capacmes of children with disabilities

and respect for the rlght of children with dlSabllltleS to preserve their
identities; - -

AND WHEREAS Indiaisa signatory to the said Convention;



”
- AND WHEREAS India ratified the.said Convention onthe 1stday of
October, 2007;

AND. WHEREAS it is. consulered necessary to implement the
Convention aforesaid. ' *: a

.BE itenacted by Parhament inthe Slxty-seventh Year ofthe Repubhc
ofIndJaasfolIows—_ S e R

..... . CHAPTERI _
PRELIMINARY

>

1; Short title and commencement. () ThlS Act may. be called the
nghts of Persons with. Disabilities Act, 2016.

v

(2) It shall come into force on-such date as the Central’ Govemment
may, by notlﬁcatlonmthe Official Gazette, appoint.” . T

2 Defimtlons. In thxs Act unless the context othenmse requxres —

@ “appellate authonty” means-an- authonty notified. under sub-
- section (3) of section 14 or sub-section (1) of section-53 or de31g11ated
" under sub-section (1) of section 59, as the case may. be;

(b) “appropriate. Government” means,—

(i) in relation-to the Central Government
" or any‘establishment wholly or substantially
financed by that Government; or a Cantonment
. - -Board constituted-under the:CantonmentsAct,
2006 (41.0£2006);the Central Government;

(ii) intelation to a-State-Government-or-
any establishment, wholly .or-substantially
financed by that Government; orzany.local
authority, other than-a Cantonment Board the
State Govermnent

. (c) “barner” means-any: factor mcludmg commumcatmnal
cultural, economic, environmental, institutional, pohtlcal social;attitudinal or
structural factors which hampers the ﬁﬂl and effective parhmpatxon of persons
with dlsablhtles m soclety,

A S
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(d) “care-giver” rneans -any persor including parents and other
family Members who with:or.without payment: provrdes care; support or
‘assistance to aperson with disability;

:(e) “certrfymg authonty” meansan authority. desrgnatcd under sub-
section.(1) of sectron 57 :

1] “commumcatlo mcludes meansand formats of communication,
languages, drsplay of text, Braille, tactile communication, signs, large print,

-accessible multlmedla,wntten, -audio, video; visual displays, sign language,

plam-languaée, human-reader; augmentative.and alternative modes and’
accessible mformatron and communrcatron technology;

(g) “cqmpqtcr_rt authority?means.an authority.appointed undet section
49; S s

,’._

i

(h) “dlscnmmatron in relation to-disability, means anydistinction,

-exclusion; rcstnctron on the basis of disability which is the purpose or effect

of impairing of nulllfymg the recognition, enjoyment or exercise on an equal

“basis with others‘of all human rights and fundamiental freedoms in the political,

economic; social; cultural, ¢ivil or any-other field-and includes all forms of

_drscnmmatron and denial of reasonable accommodation;

(). “estabhshmen "includes a Government establishment and pnvate

-establishment; "

G): “Fund” means the Natlonal Fund constituted under sectron 86

(B Govemmcnt establishment’ means.a corporation established by
or: under a, Central Act or;State Act;or-an authority or-a:body.owned. or

_controlled_or_ar@ed by.the Government ora local authority. or.a Government
.company.as defined in section 2 of the Companies Act, 2013.(18.0£2013)
and includes.a Départment. of the: Govemment

(1) “hlgh support” means an intensive support; physrcal psychologlcal

.and otherwise, whrch may. bé required by a person with benchmark disability
. fordaily- actlvrtres to take independent and informed decision to access facilities

and; partrclpatmg in all areas of life including education,; employmcnt, family

..and, commumty lifeand. treatment and. therapy, ' .
s :

+(m)“inclusive_education™ means:a:system of:education:wherein
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students with and without disability learn together and the system of teaching
and leamning is suitably adapted to meet the learning needs of different types
of students with disabilities;

(n} “information and communication technology” includes all services
and innovations relating to information and communication, including telecom
services, web based services, electronic and print services, dlgltal and virtual
services;

(o) “institution” means an institution for the reception, care, protection,
education, training, rehabilitation and any other activities for persons with
disabilities;

(p) “local authority” means a Municipality or a Panchayat, as defined

in clause (g) and clause (f) of article 243P of the Constitution; a Cantonment

Board constituted under the Cantonments Act, 2006 (41 0£2006); and any
other authority established under an Act of Parliament or a State Legislature
to administer the civic affairs;

(q) “notification” means a notification published in the Official Gazette
and the expression “notify” or “notified” shall be construed accordingly;

(r) “person with benchmark disability” means a person with not less
than forty per cent. of a specified disability where specified disability has not
been defined in measurable terms and includes a person with disability where
specified disability has been dcﬁned in measurable terms, as certified by the

certifying authority;

(5) “person with disability” means a person with long term physical,

mental, intellectual or sensory impairment which, in interaction with barriers, -

hinders his full and effective participation in society equally with others;

(t) “person with disability having high support needs” means a person
with benchmark disability certified under clause (a} of sub-section (2) of section
58 who needs high support;

(u) “prescribed” means prescribed by rules made under this Act;

(v) “private establishment” means a company, firm, cooperative or
other society, associations, trust, agency, institution, organisation, union, factory
or such other establishment as the appropriate Government may, by

i»a)

A,
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notification, specify:

(w) “public building” means a Government or private building, used
or accessed by the public at large, including a building used for educational or
vocational purposes, workplace, commercial activities, public utilities, religious,
cultural, leisuré or recreational activities, medical or health services, law
enforcement agencies, reformatories or Judicial foras, railway stations or
platforms, roadways bus stands or terminus, airports or waterways;

(x) “public facilities and services” includes all forms of delivery of
services to the public at large, including housing, educational and vocational
trainings, employment and career advancement, shopping or marketing,
religious, cultural, leisure or recreational, medical, health and rehabilitation,
banking, finance and insurance, communication, postal and information, access
to justice, public utilities, transportation;

(v) “reasonable accommodation” means necessary and appropriate

modification and adjustments, without imposing a disproportionate or undue

burden in a particular case, to ensure to persons with disabilities the enjoyment
or exercise of rights equally with others;

(2) “registered organisation” means an association of persons with
disabilities or a disabled person organisation, association of parents of persons
with disabilities, association of persons with disabilities and family members,
or a voluntary or non-governmental or charitable organisation or trust, society,
or non-profit company working for the welfare of the persons with disabilities,
duly registered under an Act of Parliament or a State Legislature;

(za) “rehabilitation” refers to a process aimed at enabling persons
with disabilities to attain and maintain optimal, physical, sensory, intellectual,
psychological environmental or social function levels;

(zb) “Special Employment Exchange” means any office or place
established and maintained by the Government for the collection and furnishing
of information, either by keeping of registers or otherwise, regarding—

(i) persons who seek to engage employees from amongst the
persons with disabilities;

_ (i) persons with benchmark disability who seek employment;
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(iif) vacancies to which persons withbenchmark disabilities -
seeking employment may be appointed;

A (zc) “specified disability” means the disabilitiesras:specified in‘the:

Schedule

(za) “transportation systcms includes road transport rail transpett,
air transport, water transport, pard transit systemis for the last mile connectivity,
road-and street infrastructure;, etc.;

(ze) “universal design” frieans the design'of products; environments,
programmes-and-services to be'usable’by all people to thegreatést extent .

possible; without the need for adaptation'or specialised design'and shall apply.
to'assistive devices including advanced tcchnologles for:particular group’of
persons-with: disabilities.

CHAPTERTL
RIGHTS AND. ENTITI.’,EME_NTS‘..«

3: Equdlity and non-discriniination:. (1)’ The:appropriate -
Government shall ensure that the persons with disabilities enjoy the right to”

equality, life with dignity and respect -foflhis'of~her-intégrity’equallj?éwith others.

‘ (?)iThe’appropﬂaté‘Govermncnt‘shall take stcﬁp'\s to.utilise the'capacity
of persons with disabilities by providing appropriate environment..

 (3)'No person-with disability shall be-discriminated on the giound of
disability, unless it is shown thit the impugned act or omission isa proportionate

"means of achJevmg a legitimate aim.

* (4) No person shall be depnved of his or her personal libeity only. on
the ground of disability.

) é ) Thé appropriate' Government shall take necessary steps to'ensure
reasonable accommodation for persons with disabilities. o
. ~ 4"'Women and children with disabilitiés. (1) The.appropriate
Governmentand thie local authorifies:shall take measures to'ensure that the
womenand children with disabilities.enjoy their rightsequally with'otliers.

(2) The appropriate’Government and' local-authorities'shall ensure

that all children with disabilities'shall have right onan equal basis to:freely

. e

L 1
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express theit views on all niatters affecting them and provide them appropnatc
support keeping in view their age and disability.”. -

5. Community life.-(1) The persons with- dlsablhtles shall have the

right to live in the commumty

" (2).The appropnate Govemment shall endeavour that the'perséns with
dlsablhtles are,—= -ncr ot Lo .

[N o ~ - -

(a) nét oh}ig@d;to live in any particular living arrangement; and

b) given access to a range of in-house, residential ‘and other”
. community support services, including personal assistance necessary
~ tosupport living w1th due: regard to:age and gender.

6.-Protection-from’ cruelty and'inhuman:treatment: (1) The
appropriate Government shall take measures toprotect persons with disabilities
frpm;be_ing:subj cctcd‘to torture, cruel, inhuman or-degrading treatment.

(2): No person‘wnh disability shall be a sub_]ect of" any research
without,—

() his or her free and informed consent obtained through
* dccessible modes; means and formats of commumcatlon and

(ii) prior permission of a Comrmttee for Research on Disability

constituted in the prescribed mantiér for the purpose by the appropriate

. . .Government in-which not less thaii half of the Members shall themselves

- be either persons:with disabilities-or Members 6f. the registered-
organisation-as: defined under ¢lause’ (z) of sectlon 2 ’

7. Protection: from: abuse;-violence: and- explortatmn (1) The
appropnate Government shall take measurés to protect persons Wlth disabilities
from all forms'of abuse wviolence and exploitation and-to.prevent the same,
shall—

(a) take co gmzance “of" 1nc1dents of” abuse ~violence and
exp101tat10n and provide legal remedles avallable agamst such incidents; -

(b) take steps for. avmdmg such 1n01dents and prescrrbe the
procedure foritsreporting; - '

TR . ar L me
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(c) take steps to rescue, protect and rehabilitate victims of such
incidents; and '

(d) create awareness and make available information among
the public.

{2) Any person or registered organisation who or which has reason to
believe that an act of abuse, violence or exploitation has been, or is being, or
is likely to be committed against any person with disability, may give information
about it to the Executive Magistrate within the local limits of whose jurisdiction
such incidents occur.

(3) The Executive Magistrate on receipt of such information, shall
take immediate steps to stop or prevent its occurrence, as the case may be,
or pass such order as he deems fit for the protection of such person with
disability including an order—

(a) to rescue the victim of such act, authorising the police or any
organisation working for persons with disabilities to provide for the

safe custody or rehabilitation of such person, or both, as the case may
be;

(b) for providing protective custody to the person with disability,
if such person so desires;

(c) to provide maintenance to such person with disability.

(4) Any police officer who receives a complaint or otherwise comes
to know of abuse, violence or exploitation towards any person with disability
shall inform the aggrieved person of—

(a) his or her right to apply for protection under sub-section (2)
and the particulars of the Executive Magistrate having jurisdiction to
provide assistance;

(b) the particulars of the nearest organisation or institution
working for the rehabilitation of persons with disabilities;

(c) the right to free legal aid; and

(d) the right to file a complaint under the provisions of this Act
or any other law dealing with such offence:

£ 20
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Provided that nothing in this section shall be.construed in any manner
as to relieve the police officer from his duty to proceed in accordance with
law upon receipt of information as to the commission of a cognizable offence.

(5) If the Executive Magistrate finds that the alleged act or behaviour
consftitutes an offence undér the Indian Penal Code (45 of 1860), or under
any other law for the time being in force, he may forward the complaint to that
effect to the Judicial or Metropolitan Magistrate, as the case may be, having
jurisdiction in the matter.

8. Protection and safety. (1) The persons with disabilities shall have
equal protection and safety in situations of risk, armed conflict, humanitarian
emergencies and natural disasters.

(2) The National Disaster Management Authority and the State Disaster
Management Authority shall take appropriate measures to ensure inclusion
of persons with disabilities in its disaster management activities as defined
under clause (e) of section 2 of the Disaster Management Act, 2005 (53 of
2005) for the safety and protection of persons with disabilities.

(3) The District Disaster Management Authority constituted under
section 25 of the Disaster Management Act, 2005 (53 of 2005) shall maintain
record of details of persons with disabilities in the district and take suitable
measures to inform such persons of any situations of risk so as to enhance
disaster preparedness.

(4) The authorities engaged in reconstruction activities subsequent to
any situation of risk, armed conflict or natural disasters shall undertake such
activities, in consultation with the concerned State Commissioner, in
accordance with the accessibility requirements of persons with disabilities.

9. Home and family. (1) No child with disability shall be separated
from his or her parents on the ground of disability except on an order of
competent court, if required, in the best interest of the child.

(2) Where the parents are unable to take care of a child with disability,
the competent court shall place such child with his or her near relations, and
failing that within the community in a family setting or in exceptional cases in
shelter home run by the appropriate Government or non-governmental
organisation, as may be required.
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10: Reproductive rights. (1) The appropriate.Government shall
ensure that persons with'disabilities have access to appropriate.information:
regarding reproductive and family.planning. . - Coo T

(2) Noperson with:disability shall be subject to.any medical procedure
which-leads to infertility without his'orher free-and:-informied:consent.:

t 11-Alccessibility: in‘voting. The: Election Comrmssmn of Inidiaand
the State’Election Commissions ‘shall ensure that all: pollmg’ stations‘are
accessiblé to persons.with disabilities and-all materials rélated to the'électoral
process ‘are‘easily: understandable ‘byand: acce551ble to.them:-

12 -Access to justice. (1) The approprlate Government: shaIl ensure
that persons with disabilities are able to:exercise the right to-accessany cout,
tribunal; authority; commission'orany other body having judicialor quasi-
]udlclal orinvestigative powers without discrimination on thebasis of. dlsablhty '

(2) ‘The appropriate Govemment shall take steps to yput in pIace smtable
suppoit measures for persons with disabilities'specially those living. out51de
family.and those dxsabled -Tequiring: h1gh -support for: exermsmg legal rights.

(3)The Natlonal Legal Services Authority and the State Legal Services
Authorities constititéd-under:the Legal Services Alithorities Aet, 1987 (39 of
1987) shall make-provisions including reasonable’accommodation to.ensure
that persons with disabilities have accessto any scheme, programme;: facility
or service offered by them equally with others.

(4) The: approprlate Governmeit shall take steps to—' '

(a)-ensure’ that all: thelr pubhc documents ‘are: 1n accessxble~
* - formats; . !

(b) ensure that the filing departments; registry-orany ‘other.office
‘'of records are supplied with-necessary'equipment to‘énablé filing,
storing and reférring to the’documents and-evidencein‘accessiblé

. formats; and

" (c)make-available all necessary ficilitiesatid: equlpment 1o

facilitate’recording of testimonies, argiiments or opinion'given by

" persons with'disabilities in' their preferred language and-means of
communication.
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- 13, Legakcapacity.(I):T he-appropriate Goveriiment shall ensare:
that the persons with disabilities have right,‘equally with'others; to'ownor’
inherit property; movable or immovable; control their finahcial affaifs'and have
accessto bank loans; mottgages.and otherforms of financial‘credit:™

. (2) Thé-appropriaté:Government $hall ensure that the persons with
disabilities enjoy legal capacity oman'equal basis with others in all-aspects of
life and have therightto.equal: recogmtton everywhere as a.ny.other person
beforethelaw. - i '-- - P

03) Whenwa“coriflict of 1nterest ‘afises between'a person"pro‘viding
support and a.person with'disability in‘a-particular financial, property or other
economic transaction; then such supporting person shall abstain from’ provrdmg i
support to the person with'disability.in that transaction: -

Provrded that there'shallnot be apresumptton of ¢onflict of interest
just.on’the basis:that:the: supportmg‘person is related to" the person w1th
disability. by.blood;affinity.or adoption:: - : - :

(4) Aperson with dlsabﬂlty niay-alter, modlfy or dlsmantle any support
arrangement and‘seek the: support of. another -

) Prov1ded that; such aIteratton mod1ﬁcat10n or dlsmanthng shall be
prospectwe in natire'and shall not nullify any third: :party transaction: entered

into: by the person with. dlsabllrty withthe aforesatd support arrangement

(3) Any person provrdmg ‘support to the person wrth dtsabxhty shall.
not'exercise undue mﬂuence and shall respect his'or heraitonomy, dignity .
and privacy. '

diee. v, - - 1

14. Provision*for guardianship.: (7). Notwithstanding ‘anything
contained in‘any other law forthe time-being in'force, on and from the date of
cominencement of this Act, where a District Court or any designated-authority,
asnotified by the State Government, finds that a personwith' dtsablhty, who
had been providéd: adequate ‘and- approprlate support ‘but is:unablé to'take.
legally binding decisions; may be prowded further support of alimited: guardian
totake legally binding'décisions-onhis’ behalf i consultat:ton with such person,
in:'such'manner; as may be prescribed by thé State. Govemment

Provrded that the: DlStl'Ict Court or: fie: de51gnated authonty, as the’
case may be; may graiit total support 16 the petson with disability requiring:
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such support or where the limited guardiariship is to be granted repeatedly, in
which case, the decision regarding the support to be provided shall be reviewed
by the Court or the designated authority, as the case may be, to determine the
nature and manner of support to be provided.

Explanation—For the purposes of this sub-section, “limited
guardianship” means a system of joint decision which operates on mutual
understanding and trust between the guardian and the person with disability,
which shall be limited to a specific period and for specific decision and situation
and shall operate in accordance to the will of the person with disability.

(2) Onand from the date of commencement of this Act, every guardian
appointed under any provision of any other law for the time being in force, for
a person with disability shall be deemed to function as a limited guardian,

(3) Any person with disability aggrieved by the decision of the
designated authority appointing a legal guardian may prefer an appeal to such
appellate authority, as may be notified by the State Government for the

purpose.

15. Designation of authorities to support. (1) The appropriate
Government shall designate one or more authorities to mobilise the community
and create social awareness to support persons with disabilities in exercise of
their legal capacity.

(2) The authority designated under sub-section (7) shall take measures
for setting up suitable support arrangements to exercise legal capacity by
persons with disabilities living in institutions and those with high support needs
and any other measures as may be required.

CHAPTER III .
EDUCATION

16. Duty of educational institutions.The appropriate Government
and the local authorities shall endeavour that all educational institutions funded
or recognised by them provide inclusive education to the children with
disabilities and towards that end shall—

(1) admit them without discrimination and provide education and
opportunities for sports and recreation activities equally with others;
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(ii) make building, campus and various facilities accessible;

(iii) provide reasonable accommodation according to the
individual’s requirements;

_ (iv) provide necessary support individualised or otherwise in
environments that maximise academic and social development
consistent with the goal of full inclusion;

(v) ensure that the education to persons who are blind or deaf
or both is imparted in the most appropriate languages and modes and
means of communication;

(vi) detect specific learning disabilities in children at the earliest
and take suitable pedagogical and other measures to overcome them;

(vii) monitor participation, progress in terms of attainment levels
_ and completion of education in respect of every student with disability;

(viti) provide transportation facilities to the children with
disabilities and also the attendant of the children with disabilities having
high support needs. : }

17. Specific measures to promote and facilitate inclusive
education.The appropriate Government and the local authorities shall take
the following measures for the purpose of section 16, namely:—

(a) to conduct survey of school going childreﬁ inevery five years
for identifying children with disabilities, ascertaining their special needs
and the extent to which these are being met: ‘

Provided that the first survey shall be conducted within a period of
two years from the date of commencement of this Act;

(b) to establish adequate number of teacher training institutions;

(c) to trainand employ teachers, including teachers with disability
‘who are quialified in sign language and Braille and also teachers who,
are trained in teaching children with intellectual disability;

(d) to train professionals and staff'to support inclusive education
at all levels of school education;
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(e) to establish adequate number of resource centres.to support
educatlonal institutions at alI levels of school education;

(f) to promote the use of 'appropriate augmentative- and
. alternative modes including means and formats of communication,
.Braille arid sign language to supplement the.use of one’s own speech
to fulfill the daily communication needs of persons.with speech,
communication or language disabilities and-enables them to participate

. and-contribute 1o theiricommunity and; society;

assistive devicesto students w1th b_enchmark dlsablhtles free_ of cost
: upto theage ofieighteen years;

. " (W) to provide scholarships in appropriate cases to students with
" -benchmark disability;

(i) to make suitable modifications in the curriculum and
-examination:system to meet theneeds of students with disabilities such
-as extra time for completion of examination-paper, facility of scribe or
_amanuensis, exemption from second and third language courses;

() to Irromote; research to improve learning; and
(k). any. other measures; as may be re_qi;ired.

. +18: Adult;education. The appropriate Government and the local

- _authorities shall take measures.to.promote; protect and ensure participation

ofpersons.with-disabilities;in adult, education anchontmumg education
programmes equally with others.

' CHAPTERIV RS
_SKILL DEVELOPMENTAND EMPLOYMENT

: 19. Vocational training-and self-employment. (1) The appropriate
.Government shall formulate.schemes and programmes including provision of
loans.at.concessional.rates;to facilitate and support.employment of persons
with disabilities especially. for their vocational training.and selfzemployment.

(2) The: schemes and programmes: referred toin sub-sectlon (1).shall
provide.for— .

L& 31
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" (a) inclusion'of pérsongwith disability in‘all:-mainstream formal and
non-formal vocational and skill training schemes'and-programmes;

q

*(B) to ensure thata person with drsabrhty -has- adequate support and
facrlrtlesto avail specrﬁc trammg, Tt .

|"

‘ff . LY L1 E ' s i

(c) echusrve skill tra.lmng programmes for,persons wrth d1sab111t1es
with active links with the market, for those with developmental mtellectual
multlpIe dlsabrhtres and autlsm ' ce

0" ' -
- .

(d) loans at concess1ona1 rates mcludmg that of micro credlt
(e) rnarketlng the pro ducts made by persons wn'.h d1sab111t1es and :

0 ') maintenance ‘of drsag gregated data-on the progress made inthe
skill training and self-employment; mcIudlng persons with drsabrlltres :

.20:,Non-discrimination in employment. .(1).No Government
establishmeént shall discriminate against any person wrth drsabrhty in any matter
relatrng toemployment:

Provrded that the approPnate Government imay, having, regard to the
type of wotk carried-on in any establishiment, by, notification and subject to

~ such conditions, if any, exempt any establishment from the provisions of thrs
section, . T .- .

yroo

s
ERANEET

: ‘(2)""E\'r'ery"‘Gover'nn‘1.eh=t establishment shall provide-reasonable

- accommodation and appropriate barrier free and conducwe envrronrnent to.

employees withdisability.

(3) No promotlon shaIl be demed to a person merely on the ground of
drsablhty o :

(4) No Government establlshment shall dispense with-or: reduce in

-rank, an employee.who:acquires a disability __dur_n_r_g his.or herservice:

-#Provided that,if an employee after acdmnng”drsabrhty isnotsuitable

forthe posthe was-holding; shall be shifted to.sonie: other Fpost withthe same

pay: scalemd servrce benefits

Ay ;a,i

tit [ dadooe

7 Provrded further that- 1f 1t is not possrble 10, adjust the: employee against

_ Aany post :he:may be kept-on:a supernumerary. post-until a-suitable-postis

available orhe attains the age of superannuation;: whlchever is; earher

Siognae
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(5) The appropriate Government may frame policies for posting and
transfer of employees with disabilities.

21.Equal opportunity pelicy. (1) Every establishment shall notify
equal opportunity policy detailing measures proposed to be taken by it in

pursuance of the provisions of this Chapter in the manner as may be prescribed

by the Central Government.

(2) Every establishment shall register a copy of the said policy with
the Chief Commissioner or the State Commissioner, as the case may be.

22. Maintenance of records. (7) Every establishment shall maintain
records of the persons with disabilities in relation to the matter of employment,
facilities provided and other necessary information in compliance with the
provisions of this Chapter in such form and manner as may be prescribed by
the Central Government.

(2) Every employment éxch@gc shall maintain records of peerns
with disabilities seeking employment.

(3) The records maintained under sub-section (7) shall be open to
inspection at all reasonable hours by such persons as may be authorised in
their behalf by the appropriate Governmient.

23. Appointment of Grievance Redressal Officer. (1) Every
Government establishment shall appoint a Grievance Redressal Officer for
the purpose of section 19 and shall inform the Chief Commissioner or the
State Commissioner, as the case may be, about the appointment of such officer.

(2) Any person aggrieved with the non-compliance of the provisions
of section 20, may file a complaint with the Grievance Redressal Officer, who
shall investigate it and shall take up the matter with the establlshment for
corrective action. : ‘

(3) The Grievance Redressal Officer shall maintain a register of

complaints in the manner as may be prescribed by the Central Government, -

and every complaint shall be inquired within two weeks of its registration.

(4) If the aggrieved person is not satisfied with the action taken on his
or her complaint, he or she may approach the District-Level Committee on
disability.

LR
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g CHAPTERYV.
SOCIAL SECURITY , HEALTH , REHABILITATION AND'
-t RECREATION.

24. Social security. (1) The appropriate Government shall within the
limit of its Eﬁpnomic capacity and development formulate necessary schemes
and programmes to safeguard and promote the right of persons with disabilities
foradequate standard of living to.enable them to live independently or in the
community: .

Provided that the quantum of assistance to the persons with disabilities
under such:schemes and programmes shall be at least twenty-five per cent.
higher than the similar schemes applicable to others.

(2) T_I’_fléappropriatc-Government while devising these schemes and:
programmes;shall give due consideration to the diversity of disability, gender,
age, and socio-economic status.

3) ’fﬁe schemes under sub-section (1) shall provide for,—

;, (@) community centres with good living conditions in terms of
safety, sanitation, health care and counselling;
: 3(b) facilities for persons including children with disabilities who

have no family or have been abandoned, or are without shelter or

-

liveli‘llikood;‘

“(c) support during natural or man-made disasters and in areas.
of conflict;

“'(d) support to womemswith disability for livelihood and for
upbiinging of their children;

s

_ (e) access to safe drinking water and appropriate and accessible
sanitation facilities especially in urban stums and rural areas;

() provisions of aids and appliances, medicine and diagnostic
services and corrective surgery free of cost to persons with disabilities
with slich income ceiling as may be notified;

+(g) disability pension to persons with disabilities subject to such
. income ceilingas may be notified;:
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(h) unemployment allowance to persons with disabilities
registered with Special Employment Exchange for more than two years
‘and who could not be placed in any gainful occupation;

(i) care-giver allowance to persons with disabilities with high
support needs; ’ )

() comprehensive insurance scheme for persons with disability,
‘not covered under the Employees State Insurance Schemes, or any
other statutory or Government- sponsored insurance schemes;

(k) any other matter which the appropriate Government may
think fit.

25. Healthcare. (1) The a:ppropriate Government and the local
authorities shall take necessary measures for the persons with disabilities to
provide,—

(a) free healthcare in the vicinity specially in rural area subject
to such family income as may be notified;

(b) barrier-free access in all parts of Government and private
hospitals and other healthcare institutions and centres;

(c) priority in attendance and treatment.

(2) The appropriate Government and the local authorities shall take
measures and make schemes or programmes to promote healthcare and
prevent the occurrence of disabilities and for the said purpose shall—

(a) undertake or cause to be undertaken surveys, investigations
and research concerning the cause of occurrence of disabilities;

(b) promote various methods for preventing disabilities;

(c) screen all the children at least once in a year for the purpose
of identifying “at-risk™ cases;

(d) provide facilities for training to the staff at the primary health
centres;

(e) sponsor or cause to be sponsored awareness campaigns
and disseminate or cause to be disseminated information for general
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hygiene, health and sanitation;

(7 take measures for pre-natal, perinatal and post-natal care of
mother and child;

(g) educate the public through the pre-schools, schools, primary
health centres, village level workers and anganwadi workers;

(h) create awareness amongst the masses through television,
radio and other mass media on the causes of disabilities and the
preventive measures to be adopted;

(i) healthcare during the time of natura] disasters and other
situations of risk;

(i) essential medical facilities for life saving emergency trcatment
and procedures; and

(k) sexual and reproductive healthcare especially for women
with disability.

26. Insurance schemes. The appropriate Government shall, by
notification, make insurance schemes for their employees with disabilities.

27. Rehabilitation. (7) The appropriate Government and the local
authorities shall within their economic capacity and development, undertake
or cause to be undertaken services and programmes of rehabilitation,
particularly in the arcas of health, education and employment for all persons
with disabilities.

(2) For the purposes of sub-section (1), the appropriate Government
and the local authorities may grant financial assistance to non—Governmental
Organisations.

(3) The appropriate Government and the local authorities, while
formulating rehabilitation policies shall consult the non-Governmental
Organisations working for the cause of persons with disabilities.

28. Research and development. The appropriate Government shall
initiate or cause to be initiated research and development through individuals
and institutions on issues which shall enhance habilitation and rehabilitation
and on such other issues which are necessary for the empowerment of persons
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with disabilities.

29. Culture and recreation. The appropriate Government and the
local authorities shall take measures to promote and protect the rights of all
persons with disabilities to have a cultural life and to' partmcxpate in recreatlonal
activities.equally with others thch include,—

(a) facilities, support and sponsorships to artists and writers
with disability to pursue their interests and talents;

(b) establishment of a disability history museum which chronicles
and interprets the historical experiences of persons with-disabilities;

(c) making art accessible to persons with disabilities;

(d) promoting recreation centres, and other associational
activities; y

(e) facilitating participation in scoutmg, dancing, art classes,
outdoor camps and adventure activities;

(f) redesigning courses in cultural and arts subjects to enable
participation and access for persons with dlsabllmes

(z) developing technology, assistive devices and equipments to
facilitate access and inclusion for persons with disabilities in recreational
activities; and ‘

(h) ensuring that persons with hearing impairment can have
access to television programmes with sign language interpretation or
sub-titles.

30. Sporting activities. (/) The appropriate Government shall take:
measures to ensure effective participation in sporting activities of the persons
with disabilities.

(2) The sports authorities shall accord due recognition to the right of
persons with disabilities to participate in sports and shall make due provisions
for the inclusion of persons with disabilities in their schemes and programmes
for the promotion and development of sporting talents.

(3) Without prejudice to the provisions contained in sub-sections (1)
and (2), the appropriate Government and the sports authorities shall take

LS
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measures to,—

(a) restructure courses and programmes to ensure access,
inclusion and participation of persons with disabilities in all sporting
activities; '

(b) redesign and support infrastructure facilities of all sporting
activities for persons with disabilities;

(c) deveiop technology to enhance potential, talent, capacity ;
.and ability in sporting activities of all persons with disabilities;

{d) provide multi-sensory essentials and features in all sporting
activities to ensure effective participation of all persons with disabilities;

(e) allocate funds for development of state of art sport facilities
for.training of persons with disabilities;

() promote and organise disability specific sporting events for
persons with disabilities and also facilitate awards to the winners and
other participants of such sporting events.

CHAPTER VI

SPECIAL PROVISIONS FOR PERSONS WITH BENCHMARK
DISABIILITES

31.Free education for children with benchmark disabilities. (1)
Notwithstanding anything contained in the Rights of Children to Free and
Compulsory Education Act, 2009 (35 of 2009), every child with benchmark

disability between the age of six to eighteen years shall have the right to free
education in a neighbourhood school, or in a special school, of his choice.

(2) The appropriate Government and local authorities shall ensure
that every child with benchmark disability has access to free education in an
appropriate environment till he attains the age of eighteen years.

32. Reservation in higher educational institutions. (1) All

‘Government institutions of hi gher education and other higher education
institutions.receiving aid from the Government shall reserve not less than five

per cent. seats for persons with benchmark disabilities.

(2) The persons with benchmark disabilities shall be given an upper
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age relaxation of five years for admission in institutions of hi gher education.

33. Identification of posts for reservation. The appropriate
Government shall—

(i) identify posts in the establishments which can be held by
respective category of persons with benchmark disabilities in respect
of the vacancies reserved in accordance with the provisions of section
34; ) ’

(i) constitute an expert committee with representation of persons
with benchmark disabilities for identification of such posts; and

(iii) undertake periodic review of the identified posts at an
interval not exceeding three years.

34. Reservation. (/) Every appropriate Government shall appoint in
every Government establishment, not less than four per cent. of the total number
of vacancies in the cadre strength in each group of posts meant to be filled
with persons with benchmark disabilities of which, one per cent. each shall be
reserved for persons with benchmark disabilities under clauses (@), (5) and
(¢) and one per cent. for persons with benchmark disabilities under clauses
(d) and (e), namely:— '

(a) blindness and low vision;
(b) deaf and hard of hearing;

(c) locomotor disability including cerebral palsy, leprosy cured,
dwarfism, acid attack victims and muscular dystrophy;

(d) autism, intellectual disability, specific learning disability and mental
illness;

(e) muitiple disabilities from amongst persons under clauses (a) to (d)
including deaf-blindness in the posts identified for each disabilities: .

. Provided that the reservation in promotion shall be in accordance with
such instructions as are issued by the appropriate Government from time to
time:; ' -

Provided further that the appropriate Government, in consultation with

3
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the Chief Commissioner or the State Commissioner, as the case may be, may,
having regard to the type of work carried out inany Government establishment,
by notification and subject to such conditions, if any, as may be specified in
such notifications exempt any Government establishment from the provisions
of this section.

(2) Where in any recruitment year any vacancy cannot be filled up
due to non-availability of a suitable person with benchmark disability or for
any other sufficient reasons, such vacancy shall be.carried forward in the
succeeding recruitment year and if in the succeeding recruitment year also
suitable person with benchmark disability is not available, it may first be filled
by interchange among the five categories and only when there is no person
with disability available for the post in that year, the employer shall fill up the
vacancy by appointment of a person, other than a person with disability:

Provided that if the nature of vacancies in an establishment is such
that a given category of person cannot be employed, the vacancies may be
interchanged among the five categories with the prior approval of the
appropriate Government.

(3) The appropriate Government may, by notification, provide for such
relaxation of upper age limit for employment of persons with benchmark
disability, as it thinks fit.

35. Incentives to employers in private sector. The appropriate
Government and the local authorities shall, within the limit of their economic
capacity and development, provide incentives to employer in private sector
to ensure that at least five per cent. of their work force is composed of persons
with benchmark disability.

36. Special employment exchange. The appropriate Government
may, by notification, require that from such date, the employer in every
establishment shall furnish such information or return as may be prescribed by
the Central Government in relation to vacancies appointed for persons with
benchmark disability that have occurred or are about to occur in that
establishment to such special employment exchange as may benotified by the
Central Government and the establishment shall thereupon comply with such
requisition.
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37. Special schemes and development programmes. The
-appropriate Government and the local authorities shall, by notification, make
schemes in favour of persons with benchmark disabilities, to provide,—

(a) five per cent. reservation in allotment of agricultural land
and housing in all relevant schemes and development programmes,
with-appropriate priority to women with benchmark disabilities; _

(b) five per cent. reservation in all poverty alleviation and-various
.developmental schemes with priority to women with benchmark
.disabilities;

(c) five per cent. reservation in allotment of land on concessional
-rate, where such land is to be used for the purpose of promoting
‘housing, shelter, setting up of occupation, business, enterprise,
recreation centres and production centres.

.CHAPTER VII

‘SPECTAL PROVISIONS FOR PERSONS WITH DISABILITIES WITH
HIGH SUPPORT NEEDS

38.‘Special provisions for persons with disabilities with high
isupport. (1) Any person with benchmark disability, who considers himselfto
be in need of high support, or any person or organisation on his or her behalf,
may apply to an authority, to be notified by the appropriate Government,
requesting to provide high support,

(2) On receipt of an application under sub-section (1), the authority
-shall refer it to an Assessment Board consisting of such Members as may be
prescribed by the Central Government.

(3) The Assessment Board shall assess the case referred to it under
sub-section (1) in such ‘manner as may be prescribed by the Central
Government, and shall send a report to the authority certifying the need of
high support and.its nature.

(4) On receipt of a report under sub-section (3), the authorityshall
take steps to provide support in accordance with the report and subject to
relevant schemes and orders of the appropriate Government in this behalf,
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CHAPTERVIII |

DUTIES AND RESPONSIBILITIES OF APPROPRIATE
GOVERNMENTS

39. Awareness campaigns. () The appropriate Government, in
consultation with the Chief Commissioner.or.the State Commissioner, as the
case may be, shall conduct, .encourage, support or promote awareness
campaigns and sensitisation programmes to ensure that the rights of the persons
with disabilities provided:-underthis Act are:protected.

(2) The programmes and:campaigns:specified under sub-section (1)
shall also,—

(a) promote values.ofinclusion, tolerance, empathy and-respect for
diversity;

(b) advance recognition.of the skills, merits and abilities-of persons
with disabilities and of their.contributions:to:the-workforce, labour. ma;rket
and professional fee;

(c) foster respect.for the decisions made by pefsons with disabilities
on all matters related to-family life, relationships, bearing and raising children;

(d) provide orientation and sensitisation at the school, college,
University and professional training level on the human condition of disability
and the rights of persons with disabilities;

(¢).provide orientation and sensitisation.on disabling conditions and
rights of persons with disabilities to employers, administrators-and co-workers;

i(f)- ensure that the rights of personswith disabilities are included in the
curriculum in Universities, colleges and schools.

-40. Accessibility. The Central Government shall, in consultation with
the Chief Commissioner, formulate rules for persons with disabilities. laying
downthe standards of accessibility for the physical environment, transportation,
information and communications, including appropriate: technologies and
systems,.and other facilities and services.provided to.the public in.urban and
rural areas.

-41. Access.to transport. (1) The appropriate Government shall take
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suitable measures to provide,—

(a) facilities for persons with disabilities at bus stops, railway
stations and airports conforming to the accessibility standards relating
to parking spaces, toilets, ticketing counters and ticketing machines;

() access to all modes of transport that conform the design
standards, including retrofitting old modes of transport, wherever
technically feasible and safe for persons with disabilities, economically
viable and without entailing major structural changes in design;

(c) accessible roads to address mobility necessary for persons
with disabilities.

(2) The appropriate Government shall develop schemes programmes
to promote the personal mobility of persons with disabilities at affordable
cost to provide for,— )

(a) incentives and concessions;
(b) retrofitting of vehicles; and
(c) personal mobility assistance.

42. Access to information and communication technology. The
appropriate Government shall take measures to ensure that,—

(i) all contents available in audio, print and electronic media are
in accessible format;

(if) persons with disabilities have access to electronic media by
providing audio description, sign language interpretation and close
captioning; o Yo

(iii) electronic goods and equipment which are meant for every
day use are available in universal design.

43. Consumer goods. The appropriate Government shall take
measures to promote development, production and distribution of universally
designed consumer products and accessories for general use for persons with
disabilities.

44, Mandatory observance of accessibility norms. (1) No

v
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establishment shall be granted permission to build any structure if the building
plan does not adhere to the rules formulated by the Central Government under
section 40.

(2) No establishment shall be issued a certificate of completion or
allowed to take occupation of a building unless it has adhered to the rules
formulated by the Central Government.

45. Time limit for making existing infrastructure and premises
accessible and action for that purpose. (1) All existing public buildings
shall be made accessible in accordance with the rules formulated by the Central
Government within a period not exceeding five years from the date of
notification of such rules:

Provided that the Central Government may grant extension of time to
the States on a case to case basis for adherence to this provision depending
on their state of preparedness and other related parameters.

(2) The appropriate Government and the local authorities shall formulate
and publish an action plan based on prioritisation, for providing accessibility
in all their buildings and spaces providing essential services such as all primary
health centres, civil hospitals, schools, railway stations and bus stops.

46. Time limit for accessibility by service providers. The service
providers whether Government or private shall provide services in accordance
with the rules on accessibility formulated by the Central Government under
section 40 within a period of two years from the date of notification of such
rules:

Provided that the Central Government in consultation with the Chief
Commissioner may grant extension of time for providing certain category of
services in accordance with the said rules.

47. Human resource development. (/) Without prejudice to any
function and power of Rehabilitation Council of India constituted under the
Rehabilitation Council of India Act, 1992 (34 of 1992) the appropriate
Government shall endeavour to develop human resource for the purposes of
this Act and to that end shall,—

(a) mandate training on disability rights in all courses for the
training of Panchayati Raj Members, legislators, administrators, police
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officials, judges and lawyers;

(b) induct disability as a component for all education courses
for schools, colleges and University teachers, doctors, nurses, para-
medical personnel, social welfare officers, rural development officers,
.asha workers, .anganwadi workers, .engineers, architects, other

" professionals and community workers;

(c) initiate.capacity building programmes including training in
independent living and community relationships for families, members
«of community and other stakeholders and care providers on care giving
-and support;

(d) ensure‘independé.'ilce training for persons with disabilities to
‘build community relationships on mutual contribution and respect;

(e).conduct training programmes for sports teachers with focus
on sports, games, adventure activities;

(f) any other capacity development measures as may be required.

(2) All Universities shall promote teaching and research in disability
studies including establishment of study centres for such studies.

(3) In order to fulfil the obligation stated in sub-section (1), the
appropriate'Government shall in every five years undertake a need based
analysis.and formulate plans for the recruitment, induction, sensitisation,
orientation and training of suitable personnel to undertake the various
responsibilities.under this Act.

48.‘Social audit. The appropriate Governinent shall undertake social
-audit of all general schemes and programmes involving the persons with
-disabilities to.ensure that the scheme and programmes do not have an adverse
impact-upon the persons with disabilities and need the requirements and
concerns of persons with disabilities.

CHAPTERIX

REGISTRATION OF INSTITUTIONS FOR PERSONS WITH
DISABILITIES AND GRANTS TO SUCH INSTITUTIONS

-49. Competent authority. The State Government shall appoint an

r]
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" authority as it deems fit to be a competent anthority for the purposes of this
Chapter.

50. Registration: Save as otherwise provided under this Act, no
person shall establish or maintain any institution for persons with disabilities
except in accorddnce with a certificate of registration issued in this behalf by
the competent authority:

Provided that an institution for care of mentally ill persons, which holds
a valid licence under section 8 of the Mental Health Act, 1987 (14 of 1987)
or any other Act for the time being in force, shall not be required to be registered
under this Act.

51. Application and grant of certificate of registration. (7) Every
application for a certificate of registration shall be made to the competent
authority in such form and in such manner as may be prescribed by the State
Government.

(2) On receipt of an application under sub-section (1), the competent
authority shall make such enquiries as it may deem fit and on being satisfied
that the applicant has complied with the requirements of this Act and the rules
made thereunder, it shall grant a certificate of registration to the applicant
within a period of ninety days of receipt of application and if not satisfied, the
competent authority shall, by order, refuse to.grant the certificate applied for:

Provided that before making any order refusing to grant a certificate,
the competent authority shall give the applicant areasonable opportunity of
being heard and every order of refusal to grant a certificate shall be
communicated to the applicant in writing.

(3) No certificate of registration shall be granted undersub-section:
(2) unless the institution with respect to which an application has been made:
is in a position to provide such facilities and meet such standards'as may be
.. prescribed by the State Government.

(4) The certificate of registration granted under sub-section (2) ,—

(a) shall, unless revoked under sectmn 52 remaimin force for
such period as may be prescribed by the State Government;: -

(b} may be renewed from time to time for a like period; and
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(c) shall be in such form and shall be subject to such conditions
as may be prescribed by the State Government.

(5) An application for renewal of a certificate of registration shall be
made not less than sixty days before the expiry of the period of validity.

{(6) A copy of the certificate of registration shall be displayed by the
institution in a conspicuous place.

(7) Every application made under sub-section () or sub-section (3)
shall be disposed of by the competent authority within such period as may be
prescribed by the State Government.

52. Revocation of registration. (/) The competent authority may, if
it has reason to believe that the holder of a certificate of registration granted
under sub-section (2) of section 51 has,—

(a) made a statement in relation to any application for the issue
or renewal of the certificate which is incorrect or false in material
particulars; or

(b) committed or has caused to be committed any breach of
rules or any conditions subject to which the certificate was granted,

it may, after making such inquiry, as it deems fit, by order, revoke
the certificate:

Provided that no such order shall be made until an opportunity is given
to the holder of the certificate to show cause as to why the certificate of
registration shall not be revoked.

(2) Where a certificate of registration in respect of an institution has
been revoked under sub-section (7}, such institution shall cease to function
from the date of such revocation:

Provided that where an appeal lies under section 53 against the order
of revocation, such institution shall cease to function,—

(a) where no ﬁppeal has been preféi’red immediately on the
expiry of the period prescribed for the filing of such appeal; or

(b) where such appeal has been preferred, but the order of
revocation has been upheld, from the date of the order of appeal.

n
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(3) On the revocation of a certificate of registration in respect of an
institution, the competent authority may direct that any person with disability
who is an inmate of such institution on the date of such revocation, shall be—

(a) restored to the custody of his or her parent, spouse or lawful
‘guardian, as the case may be; or ' '

() transferred fo any other institution specified by the competent
authority. :

(4) Every institution which holds a certificate of registration which is
revoked under this section shall, immediately after such revocation, surrender
such certificate to the competent authority.

53. Appeal. (1) Any person aggrieved by the order of the competent
authority refusing to grant a certificate of registration or revoking a certificate
of registration may, within such period as may be prescribed by the State
Government, prefer an appeal to such appellate authority, as may be notified
by the State Government against such refusal or revocation.

(2) The order of the appellate authority on such appeal shall be final.

54. Act not to apply to institutions established or maintained by
Central or State Government. Nothing contained in this Chapter shall apply
to an institution for persons with disabilities established or maintained by the
Central Government or a State Government.

55. Assistance to registered institutions. The appropriate
Government may within the limits of their econdmic capacity and development,
grant financial assistance to registered institutions to provide services and to

implement the schemes and programmes in pursuance of the provisions of
this Act. :

CHAPTERX
CERTIFICATION OF SPECIFIED DISABILITIES

56. Guidelines for assessment of specified disabilities. The
Central Government shall notify guidelines for the purpose of assessing the
extent of specified disability in a person.

57. Designation of certifying authorities. () The appropriate
Government shall designate persons, having requisite qualifications and
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experience, as certifying authorities, who shall be competent to issue the -
certificate of disability.

(2) The appropriate Government shall also notify the jurisdiction within
which and the terms and conditions subject to which, the certifying authonty
shall perform its certification functions.

58. Procedure for certification. (1) Any person with specified
disability, may apply, in such manner as may be prescribed by the Central
Government, to a certifying authority having jurisdiction, for issuing of a
certificate of disability.

{2) On receipt of an application under sub-section (1), the certifying
authority shall assess the disability of the concerned person in accordance
with relevant guidelines notified under sectlon 56, and shall, after such
assessment, as the case may be,—

(a) issue a certificate of disability to such person, irfsuch form
as may be prescribed by the Central Government;

(b} inform him in writing that he has no specified disability.

(3) The certificate of disability issued under this section shall be valid
across the country.

59. Appeal against a decision of certifying authority. (1) Any
person aggrieved with decision of the certifying authority, may appeal against
such decision, within'such time and in such manner as may be prescribed by
the State Government, to:such appellate authority as the State Government
may designate for the purpose.

(2) On receipt of an appeal, the appellate authority shall decide the
appeal in such manner as:may be prescribed by the State Government.

CHAPTER XI

CENTRAL AND'STATE ADVISORY BOARDS ON DISABILITY AND
DISTRICT LEVEL COMMITTEE

60. Constitution of Central Advisory Board-on Disability. (/)
The Central Government shall, by notification, constitute a body to be known
as the Central Advisory Board on Disability to exercise the powers conferred
on, and to perform the functions assigned to it, under this Act.
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(2) The Central Advisory Board shall consist of— ‘

(@) the Minister in charge of Department of Disability Affairs in
the Central Government, Chairperson, ex officio;

(b) the Minister of State in charge dealing with Department of
Disability Affairs in the Ministry in the Central Government, Vice
Chairperson, ex officio;

(c) three Members of Parliament, of whom two shall be elected
by Lok Sabha and one by the Rajya Sabha, Members, ex officio;

(d) the Ministers in charge of Disability Affairs of all States and
Administrators or Lieutenant Governors of the Union territories,
Members, ex officio;

(¢) Secretaries to the Government of India in charge of the
Ministries or Departments of Disability Affairs, Social Justice and
Empowerment, School Education and Literacy, and Higher Education,
Women and Child Development, Expenditure, Personmel and Training,
Administrative Reforms and Public Grievances, Health and F amily
Welfare, Rural Development, Panchayati Raj, Industrial Policy and
Promotion, Urban Development, Housing and Urban Poverty
Alleviation, Science and Technology, Communications and Information
Technology, Legal Affairs, Public Enterprises, Youth Affairs and Sports,
Road Transport and Highways and Civil Aviation, Members, ex

officio;

(D Secretary, National Institute of Transforming India (NITT)
Aayog, Member, ex officio;

(8) Chairperson, Rehabilitation Council of India, Member, ex
officio;

(%) Chairperson, National Trust for the Welfare of Persons with
Autism, Cerebral Palsy, Mental Retardation and Multiple Disabilities,
Member, ex officio; "

(i) Chairman-cum—Managing Director, National Handicapped
Finance Devclopmept Corporation, Member, ex officio;

() Chairman-cum-Managing Director, Artificial Limbs
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Manufacturing Corporation, Member, ex officio;
(k) Chairman, Railway Board, Member, ex officio;

(1) Director-General, Employment and Training, Ministry of
Labour and Employment, Member, ex officio; .

{m) Director, National Council for Educational Research and
Training, Member, ex officio;

(n) Chairperson, National Council of Teacher Education,
Member, ex officio;

o) Chairperson, University Grants Commission, Member, ex

officio;
(p) Chairperson, Medical Council of India, Member, ex officio;
(g) Directors of the following Institutes:—

(i) National Institute for the Vlsually Handicapped,
Dehradun;

(ii) National Institute for the Mentally Handlcapped
Secundrabad;

(iii) Pandit Deen Dayal Upadhyay Institute for the
Physically Handicapped, New Delhi; ¢

(iv) Ali Yavar Jung National Instltute for the Hearing
Handicapped, Mumbai;

(v) National Institute for the Orthopaedically
Handicapped, Kolkata; 1=

(vi) National Institute of Rehabilitation Training and
Research, Cuttack;

_ (vii) National Institute for Empowerment of Persons with
" Multiple Disabilities, Chennai;

(viii) National Institute for Mental Health and Sciences,
Bangalore;
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(ix) Indlan Sign Language Research and Training Centre,
New Delhi, Members, ex officio;

(r) Members to be nominated by the Central Government,—

(i) five Members who are experts in the field of disability
and rehabilitation;

(ii) ten Members, as far as practicable, being persons with:
disabilities, to represent non-Governmental Organisations
concerned with disabilities or disabled persons organisations:

.

Provided that out of the ten Members nominated, at least,
fivé Members shall be women and at least one person each shall
Be'from the Scheduled Castes and the Scheduled Tribes;

-~ (i) up to three representatives of national level chambers
of commerce and industry;

(s) Joint Secretary to the Government of India dealing with the

subject of disability policy, Member-Secretary, ex officio.
61. Terms and conditions of Service of members. (/) Save as
otherwise provided under this Act, a Member of the Central Advisory Board
nominated under clause (r) of sub-section (2) of section 60 shall hold office

for a term of three years from the date of his nomination:

Provided that such a Member shall, notwithstanding the expiration of
his term, continue to hold office until his successor enters upon his office.

(2) The Central Government may, if it thinks fit, remove any Member
nominated under clause (#) of sub-section (2) of section 60, before the expiry
of his term of office after giving him a reasonable opportunity of showing
cause against the same.

(3) AMember nominated under clause () of sub-section (2) of section
60 may at any time resign his office by writing under his hand addressed to
the Central Government and the seat of the said Member shall thereupon
becomes vacant.

(4) A casual vacancy in the Central Advisory Board shall be filled by
a fresh nomination and the person nominated to fill the vacancy shall hold
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office only for the remainder of the term for which the Member in whose
place he was so nominated.

(5) AMember nominated under sub-clause (i) or sub-clause (iii) of
clause (r) of sub-section (2) of secuon 60 shall be ehglble for renomination.

(6) The Members nominated under sub-clause (1) and sub-clause (7i)
of clause (r) of sub-section (2) of section 60 shall receive such allowances as
may be prescribed by the Central Government.

62. Disqualifications. (1) No person shall be a Member of the Central
Advisory Board, who —

(a) is, or at any time has been, adjudged insolvent or has
suspended payment of his debts or has compounded with his creditors,
or

(b) is of unsound mind and stands so declared by a competent
court, or

(c) is, or has been, convicted of an offence which, in the opinion
of the Central Government, involves moral turpitude, or

(d) is, or at any time has been, convicted of an offence under
this Act, or

(e) has so abused his position in the opinion of the Central
Government as a Member so as to render his continuance in the office
is prejudicial interests of the general public.

(2) No order of removal shall be made by the Central Government
under this section unless the Member concerned has been given a reasonable
opportunity of showing cause against the same.

(3) Notwithstanding anything contained in sub-section (1) or sub-
section (3) of section 61, a Member who has been removed under this section
shall not be eligible for renomination as a Member.

63. Vacation of seats by Members. If a Member of the..Central
Advisory Board becomes subject to any of the disqualifications specified in
section 62, his seat shall become vacant.

64. Meetings of the Central Advisory Board on disability. The
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Central Advisory Board shall meet at least once in every six months and shall
observe such rules of procedure in regard to the transaction of business at its

meetings as may be prescribed.

65. Functions of Central Advisory Board on disability. (1) Subject
to the provisions of this Act; the Central Advisory Board on disability shall be
the national-level consultative and advisory body on disability matters, and
shall facilitate the continuous evolution of a comprehensive policy for the
empowerment of persons with disabilities and the full enjoyment of rights.

(2) In particular and without prejudice to the generality of the foregoing
provisions, the Central Advisory Board on disability shall perform the following
functions, namely:—

(a) advise the Central Government and the State Governments
on policies, programmes, legislation and projects with respect to
disability;

(b) develop a national policy to address issues concerning
persons with disabilities; :

(c) review and coordinate the activities of all Departments of
the Government and other Governmental and non-Governmental
Organisations which are dealing with matters relating to persons with
disabilities; ‘

(d) take up the cause of persons with disabilities with the
concerned authorities and the international organisations with a view
to provide for schemes and projects for the persons with disabilities
in the national plans;

‘(e) recommend steps to ensure accessibility, reasonable
accommodation, non-discrimination for persons with disabilities vis-
a-vis information, services and the built environment and their
participation in social life;

(/) monitor and evaluate the. impact of laws, policies and
programmes to achieve full participation of persons with disabilities;
and

(2) such other functions as may be assigned from time to time
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66. State Advisory Board on disability. (1) Every State Government
shall, by notification, constitute a body to be known as the State Advisory
Board on disability to exercise the powers conferred on, and to perform the
function assigned to it, under this Act.

(2) The State Advisory Board shall consist of—

{(a) the Minister in charge of the Department in the State
Government dealing with disability matters, Chairperson, ex officio;

(b) the Minister of State or the Deputy Minister in charge of the
Department in the State Government dealing with disability matters, if
any, Vice-Chairperson, ex officio;

(c) secretaries to the State Government in charge of the
Departments of Disability Affairs, School Education, Literacy and
Higher Education, Women and Child Development, Finance, Personnel
and Training, Health and Family Welfare, Rural Development,
Panchayati Raj, Industrial Policy and Promotion, Labour and
Employment, Urban Development, Housing and Urban Poverty
Alleviation, Science and Technology, Information Technology, Public
Enterprises, Youth Affairs and Sports, Road Transport and any other
Department, which the State Government considers necessary,
Members, ex officio;

(d) three Members of the State Legislature of whom two shall
be elected by the Legislative Assembly and one by the Legislative
Council, if any, and where there is no Legislative Council, three
Members shall be elected by the Legislative Assembly, Members, ex

officio;
(¢) Members to be nominated by the State Government:—

(1) five Members who are experts in the field of disability
and rehabilitation;

(i1) five Members to be nominated by the State
Government by rotation to represent the districts in such manner
as may be prescribed:

L]
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Provided that no nomination under this sub-clause shall
be made except on the recommendation of the district
administration concerned;

(i7i) ten persons as far as practicable, being persons with
disabilities, to represent non-Governmental Organisations or
associations which are concerned with disabilities:

Provided that out of the ten persons nominated under this
clause, at least, five shall be women and at least one person
each shall be from the Scheduled Castes and the Scheduled

: Tribes; '

(iv) not more than three representatives of the State
Chamber of Commerce and Industry;

() officer not below the rank of Joint Secrefary in the Department
dealing with disability matters in the State Government, Member-
. Secretary, ex officio.

67. Terms and conditions of service of Members. (/) Save as
otherwise provided under this Act, a Member of the State Advisory Board
nominated under clause () of sub-section (2) of section 66, shall hold office
for a term of three years from the date of his nomination:

. Provided that such a Member shall, notwithstanding the expiration of
his term, continue to hold office until his successor enters upon his office.

- (2) The State Government may, if it thinks fit, remove any Member
nominated under clause (e) of sub-section (2) of section 66, before the expiry
of his term of office after giving him a reasonable opportunity of showing
cause against the same.

{(3) AMember nominated under clause (¢) of sub-section (2) of section

‘66 may at any time resign his office by writing under his hand addressed to

the State Government and the seat of the said Member shall thereupon become
vacant:

(4) A casual vacancy in the State Advisory Board shall be filled by a
fresh nomination and the person nominated to fill the vacancy shall hold office
only for the remainder of the term for which the Member in whose place he
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was so nominated.

. (3) AMember nominated under sub-clause (i) or sub-clause (iii) of
clause (e) of sub-section (2) of section 66 shall be eligible for renomination.

(6) the Members nominated under sub-clause (i) and sub-clause (i)
of clause (e) of sub-section (2) of section 66 shall receive such allowances as
may be prescribed by the State Government.

68. Disqualification. () No person shall be a Member of the State
Advisory Board, who—

(a) is, or at any time has been, adjudged insolvent or has
suspended payment ofhis debts or has compounded with his creditors,
or

(b) is of unsound mind and stands so declared by a competent
court, or

(¢} is, or has been, convicted of an offence which, in the opinion
of the State Government, involves moral turpitude, or

(d) is, or at any time has been, convicted of an offence under
this Act, or

(e) has so abused in the opinion of the State Government his
Jposition as a Member as to render his continuance in the State Advisory
Board detrimental to the interests of the general public.

(2) No order of removal shall be made by the State Government under
this section unless the Member concerned has been given a reasonable
opportunity of showing cause against the same.

(3)Notwithstanding anything contained in sub-section (7) or sub-section
(5) of section 67, a Member who has been removed under this section shall
not be eligible for renomination as a Member.

69, Vacation of seats. If a Member of the State Advisory Board
becomes subject to any of the disqualifications specified in section 68 his seat
shall become vacant.

70. Meetings of State Advisory Board on disability. The State
Advisory Board shall meet at least once in every six months and shall observe

&
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such rules or procedure in regard to the transaction of business at its meetings
as may be prescribed by the State Government.

71. Functions of Stafe Advisory Board on disability. (1) Subject

+ tothe provisions of this Act, the State Advisory Board shall be the State-level

consultative and advisory body on disability matters, and shall facilitate the
continuous evolution of a comprehensive policy for the empowerment of
persons with disabilities and the full enjoyment of rights.

(2) In particular and without prejudice to the generality of the foregoing
provisions, the StateAdwsory Board on disability shall perform the following
functions, namely:—

(a) advise the State Government on policies, programmes,
legislation and projects with respect to disability;

(b) develop a State policy to address 1ssues concerning persons
with disabilities;

(¢) review and coordinate the activities of all Departments of
the State Government and other Governmental and non-Governmental
Organisations in the State which are dealing with matters relating to
persons with disabilities;

(d) take up the cause of persons with disabilities with the
concerned authorities and the international organisations with a view
to provide for schemes and projects for the persons with disabilities
in the State plans;

.(e) recommend steps to ensure accessibility, reasonable
accommodation, non-discrimination for persons with disabilities,
services and the built environment and their participation in social life
on an-equal basis with others;

(Y monitor and evaluate the impact of laws, policies and
programmes designed to achieve full participation of persons with
disabilities; and .

(g) such other functions as may be assigned from time to time
by the State Government.

72, District-level Committee on disability. The State Government
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shall constitute District-level Committee on disability to perform such functions
as may be prescribed by it.

" 73.Vacancies not to invalidate proceedings. No act or proceeding
of the Central Advisory Board on disability, a State Advisory Board on
disability, or a District-level Committee on disability shall be called in question
on the ground merely of the existence of any vacancy in or any defect in the
constitution of such Board or Committee, as the case may be.

CHAPTERXII

CHIEF COMMISSIONER AND STATE COMMISSIONER FOR
PERSONS WITH DISABILITIES

74. Appointment of Chief Commissioner and Commissioners.
(1) The Central Government may, by notification, appoint a Chief Commissioner
for Persons with Disabilities (hereinafter referred to as the “Chief
Commissioner™) for the purposes of this Act. '

(2) The Central Government. may, by notification appoint two
Commissioners to assist the Chief Commissioner, of which one Commissioner
shall be a persons with disability.

(3) A person shall not be qualified for appointment as the Chief
Commissioner or Commissioner unless he has special knowledge or practical
experience in respect of matters relating to rehabilitation.

(4) The salary and allowances payable to and other terms and
conditions of service (including pension, gratuity and other retirement benefits)
of the Chief Commissioner and Commissioners shall be such as may be
prescribed by the Central Government.

" (5) The Central Government shall determine the nature and categories
of officers and other employees required to assist the Chief Commissioner in
the discharge of his functions and provide the Chief Commissioner with such
officers and other employees as it thinks fit.

(6) The officers and employees provided to the Chief Commissioner
shall discharge their functions under the general superintendence and control
of the Chief Commissioner.

(7) The salaries and allowances and other conditions of service of
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officers and employees shall be such as may be prescribed by the Central
Govermnment. :

(8) The Chief Commissioner shall be assisted by an advisory committee

comprising of not more than eleven members drawn from the experts from
different disabilities in such manner as may be prescribed by the Central
Government. "

shall—

75. Functions of Chief Commissioner. () The Chief Commissioner

(a) identify, suo motu or otherwise, the provisions of any law
or policy, programme and procedures, which are inconsistent with
this Act and recommend necessary corrective steps;

(b) inquire, suo motu or otherwise, deprivation of rights of
persons with disabilities and safeguards available to them in respect
of matters for which the Central Government is the appropriate
Government and take up the matter with appropriate authorities for
corrective action;

(c) review the safeguards provided by or under this Act or any
other law for the time being in force for the protection of rights of
persons with disabilities and recommend measures for their effective
implementation;

(d) review the factors that inhibit the enjoyment of rights of
persons with disabilities and recommend appropriate remedial
measures;

(e) study treaties and other intemational instruments on the rights
of persons with disabilities and make recommendations for their
effective implementation;

() undertake and promote research in the field of the rights of
persons with disabilities;

(2) promote awareness of the rights of persons with disabilities
and the safeguards available for their protection; :

(h) monitor implementation of the provisions of this Act and
schemes, programmes meant for persons with disabilities;
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(i) monitor utilisation of funds disbursed by the Central
Government for the benefit of persons with disabilities; and

(i) perform such other functions as the Central Government may
assign. .

(2) The Chief Commissioner shall consult the Commissioners on any
matter while discharging its functions under this Act.

76. Action of appropriate authorities on recommendation of Chief
Commissioner. Whenever the Chief Commissioner makes a recommendation
to an authority in pursuance of clause () of section 75, that authority shall
takenecessary action on it, and inform the Chief Commissioner of the action
taken within three months from the date of receipt of the recommendation:

Provided that where an authority does not accept a recommendation,
it shall convey reasons for non-acceptance to the Chief Commissioner within
a period of three months, and shall also inform the aggrieved person.

77. Powers of Chief Commissioner. (/) The Chief Commissioner
shall, for the purpose of discharging his functions under this Act, have the
same powers of a civil court as are vested in a court under the Code of Civil
Procedure, 1908 (5 of 1908) while trying a suit, in respect of the following
matters, namely:—

(a) summoning and enforcing the attendance of witnesses;
(b) requiring the discovery and production of any documents;

(c) requisitioning any public record or copy thereof from any
court or office;

(d) receiving evidence on affidavits; and

(e) issuing commissions for the examination of witnesses or
documents.

(2) Every proceeding before the Chief Commissioner shall be a judicial
proceeding within the meaning of sections 193 and 228 of the Indian Penal
Code (45 of 1860) and the Chief Commissioner shall be deemed to be a civil
court for the purposes of section 195 and Chapter XX VI of the Code of
Criminal Procedure, 1973 (2 of 1974).
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78. Annual and special reports by Chief Commissioner. (/) The
Chief Commissioner shall submit an annual report to the Central Governmerit
and may at any time submit special reports on any matter, which, in his opinion,
is of such urgency or importance that it shall not be deferred till submission of
the annual report.

(2) The Central Government shall cause the annual and the special
reports of the Chief Commissioner to be laid before each House of Parliament,
along with a memorandum of action taken or proposed to be taken on his
recommendations and the reasons for non- acceptance the recommendations,
if any.

‘ (3) The annual and special reports shall be prepared in such form,
manner and contain such details as may be prescribed by the Central
Government.

79. Appointment of State Commissioner in States. (1) The State
Government may, by notification, appoint a State Commissioner for Persons
with Disabilities (hereinafter referred to as the “State Commissioner”) for the
purposes of this Act.

(2) A person shall not be qualified for appointment as the State
Commissioner unless he has special knowledge or practical experience in
respect of matters relating to rehabilitation,

(3) The salary and allowances payable to and other terms and
conditions of service (including pension, gratuity and other retirement benefits)
of the State Commissioner shall be such as may be prescnbed by the State
Government,

(4) The State Government shall determine the nature and categories
of officers and other employees required to assist the State Commissioner in
the discharge of his functions and provide the State Commissioner with such
officers and other employees as it thinks fit.

(3) The officers and employees providéd to the State Commissioner
shall discharge his functions under the general supenntendencc and control of -
the State Commissioner.

(6) The salaries and allowances and other conditions of service of
officers and employees shall be such as may be prescribed by the State
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(7) The State Commissioner shall be assisted by an advisory committee
comprising of not more than five members drawn from the experts in the
disability sector in such manner as may be prescribed by the State Government.

80, Functions of State Commaissioner. The State Commissioner

shall—

(a) identify, suo motu or otherwise, provision of any law or
policy, programme and procedures, which are in consistent with this
Act, and recommend necessary corrective steps;

(b) inquire, suo motu or otherwise deprivation of rights of persons
with disabilities and safeguards available to them in respect of matters
for which the State Government is the appropriate Government and
take up the matter with appropriate authorities for corrective action;

(c) review the safeguards provided by or under this Act or any
other law for the time being in force for the protection of rights of
persons with disabilities and recommend measures for their effective
implementation;

(d) review the factors that inhibit the enjoyment of rights of
persons with disabilities and recommend appropriate remedial
measures;

(e) undcrtake and promote research in the field of the nghts of
persons with disabilities;

(P promote awareness of the rights of persons with disabilities
and the safeguards available for their protection;

(g) monitor implementation of the provisions of this Act and
schemes, programmes meant for persons with disabilities;

‘(h) monitor utilisation of funds disbursed by the State
Government for the benefits of persons with disabilities; and

(i) perform such other ﬁmctlons as the State Govemment may

assign.
81. Action by appropriate authorities on recommendation of State
Commissioner. Whénever the State Commissioner makes a recommendation
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to an authority in pursuance of clause (b) of section 80, that authority shall
take necessary action on it, and inform the State Commissioner of the action
taken within three months from the date of receipt of the recommendation:

-Provided that where an authority does not accept a recommendation,
it shall convey reasons for non-acceptance to the State Commissioner for
Persons with Disabilities within the period of three months, and shall also
inform the aggrieved person.

82. Powers of State Commissioner. () The State Commissioner
shall, for the purpose of discharging their functions under this Act, have the
same powers of a civil court as are vested in a court under the Code of Civil
Procedure, 1908 (5 of 1908) while trying a suit, in respect of the follomng
matters, namely:—

< * (a) summioning and enforcing the attendance of witnesses;
(b) requiring the discovery and production of any documents;

(c) requisitioning any public record or copy thereof from any
court or office;

(d) receiving evidence on affidavits; and -

(e) issuing commissions for the examination of witnesses or
documents.

 (2) Every proceeding before the State Commissioner shall be ajudicial
proceeding within the meaning of sections 193 and 228 of the Indian Penal
Code (45 of 1860) and the State Commissioniers shall be deemed to be a
civil court for the purposes of séction 195 and Chapter XX VI of the Code of
Criminal Procedure, 1973 (2 0£1974).

83. Annual and special reports by State Commissioner. (1) The
State Commissioner shall submit an annual report to the State Government
and may at any time submit special reports on any matter, which, in its opinion,
isof such urgency or unportance that it shall not be deferred ill submission of
the annual report.

-(2) The State Government shall cause the annual and the special reports
of the State Commissioner for persons with disabilities to be laid before each
House of State Legislature where it consists of two Houses or where such
Legislature consist of one House, before that House along with a memorandum of
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action taken or proposed to be taken on the recommendation of the State
Commissioner and the reasons for non-acceptance the recommendations, if any.

(3) The annual and special reports shall be prepared in such form,
manner and contain such details as may be prescribed by the State Government.

CHAPTER XIII ' .
SPECIAL COURT

84. Special Court. For the purpose of providing speedy trial, the
State Government shall, with the concurrence of the Chief Justice of the High
Court, by notification, specify for each district, a Court of Sessionto be a
Special Court to try the offences under this Act.

85. Special Public Prosecutor. (1) For every Special Court, the

State Government may, by notification, specify a Public Prosecutor or appoint
an advocate, who has been in practice as an advocate for not less than seven
years, as a Special Public Prosecutor for the purpose of conducting cases in
that Court. '

(2) The Special Public Prosecutor appointed under sub-section (1)
shall be entitled to receive such fees or remuneration as may be prescribed by
the State Government.

CHAPTERXIV
NATIONAL FUND FOR PERSONS WITH DISABILITIES

86. National Fund for persons with disabilities. (1) There shall be
constituted a Fund to be called the National Fund for persons with disabilities
and there shall be credited thereto—

(a) all sums available under the Fund for people with disabilities,
constituted vide notification No. S.0, 573 (E), dated the 11th August,
1983 and the Trust Fund for Empowerment of Persons with Disabilities,
constituted vide notification No. 30-03/2004-DDI], dated the 21st
November, 2006, under the Charitable Endowment Act, 1890 (6 of

© 1890). ' . -

. (b all sums payable by banks, corporations, financial institutions
in pursuance of judgment dated the 16th April, 2004 of the Hon’ble
Supreme Court in Civil Appeal Nos. 4655 and 5218 of 2000;

*

L1}
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(¢) all sums received by way of grant, gifts, donations,
benefactions, bequests or transfers;

(d) all sums received from the Ceritral Government including
grants-in-aid; _ .

(¢) all sums from such other sources as may be decided by the
Central Government. '

(2) The Fund for persons with disabilities shall be utilised and managed
in such manner as may be prescribed.

87. Accounts and audit. (7) The Central Government shall maintain
proper accounts and other relevant records and prepare an annual statement
of accounts of the Fund including the income and expenditure accounts in
such form as may be prescribed in consultation with the Comptroller and
Auditor-General of India.

(2) The accounts of the Fund shall be audited by the Comptroller and
Auditor-General of India at such intervals as may be specified by him and any
expenditure incurred by him in connection with such audit shall be payable
from the Fund to the Comptroller and Auditor-General of India.

(3) The Comptroiler and Auditor-General of India and any other person
appointed by him in connection with the audit of the accounts of the Fund
shall have the same rights, privileges and authority in connection with such
audit as the Comptroller and Auditor-General of India generally has in
connection with the audit of the Government accounts, and in particular, shall
have the right to demand production of books of account, connected vouchers
and other documents and papers and to inspect any of the offices of the Fund.

(4) The accounts of the Fund as certified by the Comptroller and
Auditor-General of India or any other person appointed by him in this behalf,
together with the audit report théreon, shall be laid before each House of
Parliament by the Central Government.

CHAPTER XV
STATE FUND FOR PERSONS WITH DISABILITIES

88. State Fund for persons with disabilities. (7} There shall be
constituted a Fund to be called the State Fund for persons with disabilities by
a State Government in such manner as may be prescribed by the State

i

1
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Government.

(2) The State Fund for persons with disabilities shall be utilised and
managed in such manner as may be prescribed by the State Government.

. (3) Every State Government shall maintain proper accounts and other
relevant records of the State Fund for persons with disabilities including the
income and expenditure accounts in such form as may be prescribed by the
State Government in consultation with the Comptroller and Auditor-General
of India.

(4) The accounts of the State Fund for persons with disabilities shall
be audited by the Comptroller and Auditor-General of India at such intervals
as may be specified by him and any expenditure incurred by him in connection
with such audit shall be payable from the State Fund to the Comptroller and
Auditor-General of India.

(5) The Comptroller and Auditor-General of India and any person
appointed by him in connection with the audit of the accounts of the State
Fund for persons with disabilities shall have the same rights, privileges and
authority in connection with such audit as the Comptroller and Auditor-General
of India generally has in connection with the audit of the Government accounts,
and in particular, shall have right to demand production of books of accounts,
connected vouchers and other documents and papers and to inspect any of
the offices of the State Fund.

(6) The accounts of the State Fund for persons with disabilites as
certified by the Comptroller and Auditor-General of India or any other person
appointed by him in this behalf together with the audit report thereon shall be
laid before each House of the State Legislature where it consists of two Houses
or where such Legislature consists of one House before that House.

CHAPTER XVI
OFFENCES AND PENALTIES

89. Punishment for contravention of provisions of Act or rules
orregulations made thereunder. Ary person who contravenes any of the
provisions of this Act, or of any rule made thereunder shall for first contravention
be punishable with fine which may extend to ten thounsand rupees and for
any subsequent contravention with fine which shall not be less than fifty thousand
tupees but which may extend to five lakh rupees. ~

-~
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90. Offences by companies. (7) Where an.offence under this Act
has been committed by a company, every person who at the time the offence
was committed, was in charge of, and was responsible to, the company for
the conduct of the business-of the company, as well as the company, shall be
deemed to be guilty of the offence and shall be liable to be proceeded against
and punished-accordingly:

Provided that nothing contained in this sub-section shall render any

such person liable to any punishment providedin this Act, if he proves that the

offence was committed without his knowledge or that he had exercised all
due diligence to prevent the commission of such offence.

(2) Notwithstanding anything contained in sub-section (1), where an
offence under this Act has been committed bya company and it is proved that

the offence has been committed with the consent or connivance of,-or is

attributable to any neglect on the part of any.director, manager, secretary or
otherofficer of the company, such director, manager, secretary or other officer
shall also be deemed to be guilty of that offence and shall be liable to be
proceeded against and punished accordingly.

Explanation.—For the purposes of this section,—

(a) “company” means any body corporate and includes a ﬁrm
or other association of individuals; and

(b) “director”, inrelation to a firm, means a partner in the firm.

91. Punishment for fraudulently availing any benefit meant for

persons with benchmark disabilities. Whoevér, fraudulently avails or

attempts to avail any benefit meant for persons with benchmark disabilifies,

shall be punishable with-imprisonment for a term which may extend to two

years or-with fine which may extend to one lakh rupees or with both.
92. Punishment for offences of atrocities. Whoever,—

(a) intentionally insults or intimidates with intent to humiliate a
person with disability in any place within public view;

, (b) assaults or uses force to any-person with disability with intent
to dishonour him or outrage the modesty of 2 woman with disability;

(¢)having the actual charge or control over a person with disability
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voluntarily or knowingly denies food or fluids to him or her;

(d) béing in a position to dominate the will of a child or woman
with disability and uses that position to exploit her sexually;

(e) voluntarily injures, damages or interferes with the use of any
limb or sense or any supporting device of a person with disability;

(9 performs, conducts or directs any medical procedure to be
performed on a woman with disability which Ieads to or is likely to
lead to termination of pregnancy without her express consent except
in cases where medical procedure for termination of pregnancy is done
in severe cases of disability and with the opinion of a registered medical
practitioner and also with the consent of the guardian of the woman
with disability, shall be punishable with imprisonment for a term which
shall not be less than six months but which may extend to five years
and with fine.

93, Punishment for failure to furnish information. Whoever, fails
to produce any book, account or other documents or to furnish any statement,
information or particulars which, under this Act or any order, or direction
made or given thereunder, is duty bound to produce or furnish or to answer
any question put in pursuarice of the provisions of this Act or of any order, or
direction made or given thereunder, shall be punishable with fine which may
extend to twenty-five thousand rupees in respect of each offence, and in case
of continued failure or refusal, with further fine which may extend to one
thousand rupees for each day, of continued failure or refusal after the date of
original order imposing punishment of fine.

94. Previous sanction of appropriate Government. No Court shall
take cognizance of an offence alleged to have been committed by an employee
of the appropriate Government under this Chapter, except with the previous
sanction of the appropriate Government or a complaint is filed by an officer
authorised by itin this behalf. '

95, Alternative punishments. Where an act or omission constitutes
an offence punishable under this Act and also under any other Central or
" State Act, then, notwithstanding anything contained in any other law for the
time being in force, the offender found guilty of such offence shall be liable to
punishment only under such Act as provides for punishment which is greater
in degree. ‘

L]}
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CHAPTER XVII

MISCELLANEOUS

96. Application of other Iaws not barred. The provisions of this
Act shall be in addition to, and not in derogation of, the provisions of any
other law for the time being in force.

97. Protection of action taken in geod faith. No suit, prosecution
or other legal proceeding shall lie against the appropriate Government or any
officer of the appropriate Government or any officer or employee of the Chief
Commissioner of the State Commissioner for anything which is in good faith
done or intended to be done under this Act or the rules made thereunder.

98. Power to remove difficulties. (1) If any difficulty arises in giving
effect to the provisions of this Act, the Central Government may, by order,
published in the Official Gazette, make such provisions or give such directions,
not inconsistent with the provisions of this Act, as may appear to it to be
necessary or expedient for removing the difficulty:

Provided that no such order shall be made under this section after the
expiry of the period of two years from the date of commencement of this Act.

(2) Every order made under this section shall be laid as soon as may
be, after it is made, before each House of Parliament.

99. Power to amend Schedule. (7) On the recommendations made
by the appropriate Government or otherwise, if the Central Government is
satisfied that it is necessary or expedient so to do, it may, by notification,
amend the Schedule and any such notification being issued, the Schedule shall
be deemed to have been amended accordingly.

(2) Every such notification shall, as soon as possible aﬂer itisissued,
shall be laid before each House of Parliament.

100. Power of Central Government to make rules. (1) The Central
Government may, subject to the condition of previous publication, by
notification, make rules for carrying out the provisions of this Act.

(2) In particular, and without prejudice to the generality of the foregoing
power, such rules may provide for all or any of the following matters, namely:—-

(a) the manner of constituting the Committee for Research on
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Disability under sub-section (2) of section.6;.

(b) the manner of notifying the equal opportunity policy under

sub-section (1) of section 21;

(c) the form and manner of maintaining records by every
establishment under sub-section (I) of section 22;

(d) the manner of maintenance of register of complaints by
grievance redressal officer under sub-section (3) of section 23;

(e) the manner of furnishing information and return by
establishment to the Special Employment Exchange under section 36;

(D the composition of the Assessment Board under sub-section
(2) and manner of assessment to be made by the Assessment Board
under sub-section (3) of section 38;

(g) rules.for person with disabilites laying down the standards
of accessibility under section 40;

(h) the manner of application for issuance of certificate of
disability under sub-section (7) and form of certificate of disability
under sub-section (2) of section 58;

() the allowances 1o be paid to nominated Members of the Central
Advisory Board under sub-section (6) of section 61;

(i) the rules of procedure for transaction of business in the
meetings of the Central Advisory Board under section 64;

(%) the salaries and allowances and other conditions of services
of Chief Commissioner and Commissioners under sub-section (4) of
section 74;

(1) the salaries and allowances and conditions of services of
officers and staff of the Chief Commissioner under sub-section (7) of
section 74;

(1) the composition and manner of appointment of expertsin -

the advisory committee under sub-section (8) of section 74;

(n) the form, manner and content of annual report to be prepared
and submitted by the Chief Commissioner under sub-section (3) of
section 78;

LY d
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(o) the procedure, manner of utilisation and management of the
Fund under sub-section (2) of section 86; and

“(p) the form for preparation of accounts of Fund under sub-
section () of section 87.

(3) Every rule made under this Actshall be laid, as soon as maybe
afterit is made, before each House of Parliament while it is in.session, for a
total period of thirty days which may be comprised in one session or in two or
more successive sessions, and if, before the expiry of the session immediately
following the session or the successive sessions aforesaid, both Houses agree
in making any modification in the rule or both Houses agree that the rule
should not be made, the rule shall thereafter have effect only in such modified
form or be of no effect, as the case may be; so, however, that any such
modification or annulment shall be without prejudice to the validity of anything
previously done under that rule.

101. Power of State Government to make rules. (1) The State
Government may, subject to the condition of prévious publication, by
notification, make rules for carrying out the provisions of this Act, not later
than six months from the date of commencement of this Act.

(2) In particular, and without prejudice to the generality of foregoing
powers, such rules may provide for all or any of the following matters,
namely:—

(a) the manner of constituting the Committee for Research on
Disablity under sub-section (2) of section 5;

(b) the manner of providing support of a limited guardian under
sub-section (7) of section 14;

fc) the form and manner of making an application for certificate
of registration under sub-section (7 of section 51;

(d) the facilities to be provided and standards to be met by
institutions for grant of certificate of registration under sub-section 3)
of section 51; .

(e) the validity of certificate of registration, the form of, and
conditions attached to, certificate of registration under sub-section
(4) of section 51;
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() the period of disposal of application for certificate of
registration under sub-section (7) of section 51;

(g) the period within which an appeal to be made under sub-
section (1) of section 53;

(%) the time and manner ofappealing against the order of certifying
authority under sub-section (1) and manner of disposal of such appeal
under sub-section (2) of section 59;

(i) the allowances to be paid to nominated Members of the State
Advisory Board under sub-section (6) of section 67;

(i) the rules of procedure for transaction of business in the
meetings of the State Advisory Board under section 70;

(%) the composition and functions of District Level Committee
under section 72;

(1) salarics, allowances and other conditions of services of the
State Commissioner under sub-section (3) of section 79;

(m) the salaries, allowances and conditions of services of officers
and staff of the State Commissioner under sub-section (3) of section
79; -

(n) the composition and manner of appointment of experts in
the advisory committee under sub-section (7) of section 79;

(o) the form, manner and content of annual and special reports
to be prepared and submitted by the State Commissioner under sub-
section (3) of section 83;

(p) the fee or remuneration to be paid to the Special Public
Prosecutor under sub-section (2) of section 85;

(g) the manner of constitution of State Fund for persons with
disabilities under sub-section (1), and the manner of utilisation and
management of State Fund under sub-section (2) of section 88;

(r) the form for preparation of accounts of the State Fund for
persons with disabilities under sub-section (3) of section 88.

(3) Every rule made by the State Government under this Act shall be

laid, as soon as may be after it is made, before each House of the State

[
i

-

14



1/57

Legislature where it consists of two Houses, or where such State Legislature
consists of one House, before that House.

102. Repeal and savings. (7) The Persons with Disabilities (Equal
Opportunity Protection of nghts and Full Partlclpatlon) Act, 1995 (1 0£1996)
is hereby repealed. ~

(2) Notwithstanding the repeal of the said Act, anything done or any
action taken under the said Act, shall be deemed to have been done or taken
under the corresponding provisions of this Act.

THE SCHEDULE
[See clause (zc) of section 2]
SPECIFIED DISABILITY

1. Physical disability.—

A. Locomotor disability (a person’s inability to execute distinctive
activities associated with movement of self and objects resulting from affliction
of musculoskeletal or nervous system or both), including—

(a) “leprosy cured person’ :neans a person who has been cured
of leprosy but is suffering from—

(i) loss of sensation in hands or feet as well as loss of
sensation and paresis in the eye and eye-lid but with no manifest
deformity;

(ii) manifest deformity and paresis but having sufficient
mobility in their hands and feet to enable them to engage in normal
economic activity;

(iii) extreme physical deformity as well as advanced age
which prevents him/her from undertaking any gainful occupation,
and the expression “leprosy cured” shall construed accordingly;

(b) “cerebral palsy” means a Group of non-progressive
neurological condition affecting body movements and muscle
coordination, caused by damage to one or more specific areas of the
brain, usually occurring before, during or shortly atier birth;

(¢) “dwarfism” means a medical or genetic condnion resulting
in an adult height of 4 feet 10 inches (147 centimeters) or [ =sg*
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" (d) “muscular dystrophy” means a group of hereditary genetic
muscle disease that weakens the muscles that move the human body
and persons with multiple dystrophy have incorrect and missing
information in their genes, which prevents them from making the
proteins they need for healthy muscles. It is characterised by
progressive skeletal muscle weakness, defects in muscle proteins, and
the death-of muscle cells and tissue;

() “‘acid attack victims™ means a person disfigured dueto violent
assaults by throwing of acid or similar corrosive substance.

B. Visual impairment—

(a) “blindness™ means a-condition where a person has any of
the following conditions, after best correction—

(i) total absénce of sight; or

(ii) visual acuity less than 3/60 or less than 10/200
(Snellen) in the better eye with best possible correction; or

(iii) limitation of the field of vision subtending an angle of
less than 10 degree. :

(b) “low-visiqn” means a condition where a person has any of
the following conditons, namely:—

(i) visual acuity not exceeding 6/18 or less than 20/60
upto 3/60 or upto 10/200 (Snellen) in the better eye with best
possible corrections; or

(ii) limitation of the field of vision subtending an angle of
less than 40 degree up to 10-degree.

C. Hearing impairment—

(a) “deaf” means persons having 70 DB hearing loss in speech
frequencies in both ears;

(b) “hard of hearing” means person having 60-DB to 70 DB
hearing loss in speech frequencies in both ears;

D. “speec:h and language disability” means a permanent disability

arising out of conditions such as laryngectomy or aphasia affecting one or more

L
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components of speech and language due to organic or neurelogical causes.

2. Intellectual disability, a condition characterised by significant
limitation both in intellectual functioning (rasoning, learning, problem'solving)
and in-adaptive behaviour which covers a range of every day, social and
practical skills, including—

(a) “specific learning disabilities” means a heterogeneous group
of conditions wherein there is a deficit in processing language, spoken
or written, that may manifest itself as a difficulty to comprehend, speak,
read; write, spell, or to do mathematical calculations and includes such
conditions as perceptual disabilities, dyslexia, dysgraphia, dyscalculia,
dyspraxia and developmental aphasia;

(b) “autism spectrum disorder” means-a neuro-developmental
condition typically appearing in the first three years of life that
significantly affects a person’s ability to communicate, understand
relationships and relate to others, and is frequently associated with
unusal or stereotypical rituals or behaviours.

3. Mental behaviour,—

“mental illness” means a substantial disorder of thinking, mood,
perception, orientation or memory that grossly impairs.judgment,
behaviour, capacity to recognise reality or ability to meet the ordinary
demands of life, but does not include retardation which is.a conditon
of arrested or incomplete development of mind of a-person, specially
characterised by subnormality of intelligence.

4. Disability caused due to—
(a)chronic neurological conditions, such as—

(i) “multiple sclerosis” means an inflammatory, nervous system
disease in which the myelin sheaths around the axons of nerve cells of
the brain and spinal cord are damaged, leading to demyelination and
affecting the ability of nerve celis in the brain and spinal cord to
communicate with each other; - -

(i) “parkinson’s disease” means a progressive disease of the
nervous system marked by tremor, muscular rigidity, and slow,
imprecise movement, chiefly affecting middle-aged and elderly people
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associated with degeneration of the basal ganglia of the brain and a
deficiency of the neurotransmitter dopamine.

(b) Blood disorder—

(i) “haemophilia” means an inheritable disease, usually affecting
only male but transmitted by women to their male children, characterised
by loss or impairment of the normal clotting ability of blood so that a
minor would may result in fatal bleeding;

(ii) “thalassemia™ means a group of inherited disorders
characterised by reduced or absent amounts of haemoglobin.

(iii) “sickle cell disease” means a hemolytic disorder

characterised by chronic anemia, painful events, and various’

complications due to associated tissue and organ damage; “hemolytic”
refers to the destruction of the cell membrane of red blood cells resulting
in the release of hemoglobin.

5. Multiple Disabilities {more than one of the above specified

disabilities) including deaf blindness which means a condition in which a person
may have combination of hearing and visual impairments causing severe
communication, developmental, and educational problems.

6. Any other category as may be notified by the Central Government.

DR. G. NARAYANA RAJU,

Secretary to the Govt. of India

[A]
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FAREWELL

HON'BLE MR. JUSTICE SUBHASH KAKADE

Born on January 23, 1955 in Dewas. After completing B.A., L.L.B.,
joined Judicial Services on 29.10.1979. Confirmed as Civil Judge in the year
1983. Appointed as C.J.M. in the year 1991. Posted as Offg. District Judge in
Higher Judicial Services in the year 1992. Worked as Registrar, S.A.T.,
Bhopal in the year 1997. Confirmed as District Judge in Higher Judicial
Services in the year 1997. Was granted Selection Grade Scale w.e.f.
08.05.1999. Posted as Special Judge SC/ST (P.A.) Act at Tikamgarh in the
year 2003. Posted as District and Sessions Judge at Neemuch and thereafter
at Guna in the year 2004. Posted as Registrar, High Court of M.P., Bench at
Indore in the year 2006. Was granted Super Time Scale w.e.f. 19.05.2006.
Posted as District and Sessions Judge Bhopal in the year 2009. Was posted as
Registrar General, High Court of M.P. from 03.01.2011 till elevation.

Elevated as Additional Judge to the High Court of Madhya Pradesh,
took oath on 01.04.2013 and demitted office on 22.01.2017.

We wish His Lordship a healthy, happy and prosperous life.
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FAREWELL OVATION TO HON’BLE MR. JUSTICE
SUBHASH KAKADE. GIVEN ON 20.01.2017 IN THE
CONFERENCE HALL OF THE HIGH COURT OF M.P. AT
JABALPUR.

Hon’ble Mr. Justice Rajendra Menon, Acting Chief Justice bids
farewell to the demitting Judge :-

We have assembled here to bid a warm and affectionate farewell to
Shri Justice Subhash Kakade, who will be demitting office on 22™ January,
2017 on attaining the age of superannuation, after successfully completing
tenure of over four years as:a Judge of this Court and a member of the Judicial
family for 38 years. .

Justice Kakade was born on 23" January, 1955 at Dewas, Madhya
Pradesh in a renowned family. His father was Jagirdar of Dewas. After obtaining
degree in Law, brother Justice Kakade joined Judicial Services on 29.10.1979
as Civil Judge, Class-II. He was promoted as Civil Judge, Class-I on
23.04.1987 and as CIM in the year 1991. Thereafter, he was promoted as
District Judge in the year 1992 and was granted selection grade on 08.05.1999
and super time scale on 19.05.2006. During his tenure as Judicial Officer, he
had worked in different capacities at Shajapur, Sehore, Agar, Seoni-Malwa,
Bilaspur, Indore, Hoshangabad, Ujjain, Barwaha, Bhopal etc.. Justice Kakade
was posted as Registrar in the Indore Bench of High Court of Madhya Pradesh
and thereafter as Registrar General of this Court from 03.01.2011 till his
elevation.

Recognizing his contribution in the field of law and scholarly experience,
Justice Kakade was elevated as an Additional Judge of the High Court of
Madhya Pradesh on 01.04.2013.

During his tenure.as Judge of the High Court, Justice Kakade has
disposed of large number of cases of varied nature which bear testimony to
his Judicial acumen and versatility, his-painstaking diligence and exposition of
legal principles. I had the occasion of working with Justice Kakade not-only
in the Bench of this Court during his tenure as a Judge but even prior to that
while he was in the State Judicial Service. When he was the District Judge of
Guna, I'had the occasion to interact with him in my capacity as Portfolio
Judge of the District and thereafter, when Justice Kakade was Registrar
General of this Court, I had the occasion to be associated with him in matters

!
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of various meetings of the Administrative Committees. In fact, it was during
the tenure of Justice Kakade as Registrar General of this Court that the new
transfer policy pertaining to Judicial Officers was brought into force and inmy -
capacity asa member of the Committee, which implemented the transfer policy,
Thad occasion to work with him. Justice Kakade always gave his best, be it
an administrative or judicial matter. It was always his endeavour to ensure
that justice is done to the common man and the needy litigant. His retirement
will no doubt create a void and would be a big loss to the High Court, the
legal family and to the public at large. T am sure that even after his retirement,
Justice Kakade will keep on serving this institution, the Judicial family in the
State of Madhya Pradesh and the general public.

Justice Kakade is an embodiment of the most desirable qualities
reasonably expected of a Judge and indeed of a noble human being.

Retirement from service is the unfolding of a new chapter in one’s life,
In the words of John Sharp Williams, a well known American thinker and
politician - retirement brings repose, and repose allows a kindly judgment of
all things. _ '

Smt. Bharati Kakade is also present-amongst us today and we have
to acknowledge the active assistive role played by her which has been

instrumental in helping Justice Kakade to make the achievements as detailed
by me.

I, on my behalf and on behalf of my esteemed brother and sister Judges
and the Registry of High Court, wish Justice Kakade, Smt. Bharati Kakade
and his family members a very happy, prosperous and glorious life ahead.

*“Jai Hind”.

‘Shri Ravish Chandra Agarwal, Advocate General, M.P., bids
farewell :-

We are present today in this august gathering to bid adieu to Hon’ble
Justice Subhash Kakade who is demitting office after his distinguished stintat
the bench as judge of this great institution. Farewell ovations are much more
than a casual “see you later”and amumbled “thanks for everything”. It is
an occasion like this which gives us the pleasure to acknowledge the
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distinguished career of Hon’ble Justice Kakade and to convey our appreciation
for his dedicated service to this institution. It is a testament to the respect with
which your Honour is held that all of us have gathered here in good numbers
to express our heartfelt gratitude for the services rendered by your kindself to
this institution,

Just as treasures are uncovered from the earth, so does virtue appear
from good deeds and wisdom appears from pure and peaceful mind. To walk
safely through the maze of life, a person needs the light of wisdom and the
guidance of virtue. The light of wisdom and virtues which Justice Kakade
possesses and beholds.

May I say that, without doubt, Your Lordship has brought to the task
of judging an acute sense of fairness and a great deal of empathy for, and
understanding of] the frailties of the human condition. This is a jurisdiction in
which sometimes the best, but more often the worst, of people and their lives
are exposed and played out. In a system which depends upon integrity of
process as the Iynchpin of reaching right and just outcomes, and for preserving
the dignity of the litigants participating in it, Your Lordship has played an integral
and outstanding part.

The Bar is the Judge of Judges. Justice Kakade has endeavoured to
adhere to the Judge’s Prayer: “Give me grace to hear patiently, to consider
diligently, to understand rightly and to decide justly. Grant me due sense of
humility, that I may not be misled by my willfulness, vanity or egotism.”

The judicial oath to do justice “withonit fear or favour, affection or ill-
will”. This did not simply mean that a judge must be courageous in facing
possible personal threats, whether from individuals or officers of the state.
“What the oath means is that, whether all those untoward threats are absent
or present, the judge must be blind to prejudice: impartial, fair, balanced, with
a true appreciation of the common humanity which binds us all and which we
have all-every one of us —inherited. In that way we ensure equality before the
law.”

. ‘His Lordship through his judicial pronouncements has shown
remarkable adherence to the judge’s oath and that is his biggest achievement.

I, on behalf of the State Government, Law officers and my own behalf,
express my deepest gratitude and extend my best wishes to Hon’ble Justice
Kakade for all his future endeavors. May the divine light be with him always.

4
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I'am sure Justice Kakade has another inning to play onwards and the lines
from Robert Frost appositely describe him and I quote : “The woods are
lovely, dark and deep, but I have promises to keep, and miles to go before I
sleep, and miles to go before I sleep.”

Thank You.

Shri Adarsh Muni Trivedi, President, M.P. High Court BarA
Association, bids farewell ;-

My Lord Hon’ble Shri Justice Rajendra Menon, the Acting Chief
Justice, My Lords the companion Judges and My Lord Shri Justice Subhash
Kakade, to whom we are bidding farewell, on His Lordship demitting the
glorious high office of a Judge of this Hon’ble Court creating a vacuum in high
pedestal of Justice plumed with feathers of public feelings and apotheosis as
‘Temple of Justice.

It is very first blush of new-year and the weather is larger than life and
cold-wave is being perplexed with the dance of red, yellow, blue, white and
orange flowers permutating the space with sweet odorous offerings to the
omnipresent God, who has put his soul into each flower. The passes of spring-
time are molesting; but there is sadness in the cool breeze, because Your
Lordship are demitting your office in such a golden season full of fragrance of
flowers.

Today, we have congregated here to bid farewell to Your Lordship
Shri Justice Subhash Kakade to your new path of discovering new islands it
your life- span and to reinvent and create new conversations with the time.
The new dimensions of life are awaiting Your Lordship to reach to new
concatenations of achieving higher goals in the voyage of life.

Your Lordship’s name ‘Subhash’ is itself significant in its perception,
which means a person, who utters the words full of meaning, by which emerges
the word “Subhashit’ which in English means ‘apothegm’; a pithy saying- with
placidity. From the bank of holy Narmada, its Your journey back to other
holy bank of river ‘Kshipra’ at Déwas, where the Gods reside on the course
of divinity and which fortunately is your birth place,

Your Lordship were born on 23% January, 1955 at Dewas. The day
of 23" January is significant being also date of birth of great patriot Netaji
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Subhash Chandra Bose. Your Lordship obtained the degree of law with flying
colours and joined Judicial Services on 20% October 1979, as Civil Judge
Class-TI and were promoted as Civil Judge Class-Ton 234 April 1987 and as
Chief Judicial Magistrate in year 1991. Your Lordship were further promoted
as District Judge in year 1992 and were granted Selection-Grade on 8h May
1999 and Super-time Scale on 19t May 2006. Your Lordship had worked in
different capacities at Shajapur, Sehore, Agar, Seoni-Malwa, Bilaspur, Indore,
Hoshangabad, Ujjain, Badwah and Bhopal etc. earning wide experiences of
life and culture of different parts of the state of Madhya Pradesh and life-
styles of its people. Your Lordship were posted as Registrar in the Indore
Bench of High Court of M.P. and thereafter posted as Registrar General of
High Court at Jabalpur from 3w Japuary, 2011 till your elevation as an
Additional Judge of the High Court of Madhya Pradesh on 1 of April 2013.

Your Lordship while delivering Judgments as a Judge of this
High Court have expressed sense of shades of the meaning in words, with
clarity in law. Your Lordship have concentrated yourself truly to the ideal of
Justice with ingenious vocation of law and wise excogitation of facts,
particularly in criminal jurisprudence. Your Lordship were always soft-spoken
in Court proceedings and pleasant in behaviour.

F.M. Voltaire says :-

“ The sentiment of Justice is so natural and so universally accepted by
all mankind that it seems to be independent of all law, all party, all religion.”

The independence of Justice of all laws is the highest stage, where the
course of Justice has yet to reach, but Justice without generosity is nothing
but Shylock’s Justice, what Mahatma Gandhi says. To do Justice is to supply
light to remove darkness and not to supply mere heat. Lord Mansfield, a
great Jurist says :-

“ Give your decision, never your reason;

Your decisions may be right,

Your reasons are sure to be wrong.”

Your Lordship always entered with case and completeness into spirit
of law and intention of persons with instincts, keeping in mind that execution
of the laws is more important than making the law. Your Lordship always kept

in mind that the dispensation of Justice is the greatest duty assigned by the
God to the Judges and as such you decided the cases with integrity, keen

L]
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knowledge and experience, firm fidelity and always heard the cases with
impartiality and open mind. Thoughts are always mightier than the armies.
Your Lordship have made a meaningful contribution to the administration of
Justice, which shall always be remembered by us.

The Bar is deemed to be Judge of the Judges and I express it by a
popular saying that :-

“A good lawyer knows the Law.

A great lawyer knows the Judge.”

And it requires no more explanation.

Your Lordship have made great achievements in your life and in the
words of Robert Frost :-

* Two roads diverged in a wood, and 1

I'took the one less traveled by,

and that has made all the difference.”

Your Lordship; finality is not the language of life. The paradox of the
time s that it does not go anywhere. The time is stable. We feel it by palpating
it. Only we move, time does not. And your time spent with us shall always
stay with us. All the Members of M.P. High Court Bar Association alongwith
myself wish you a glowing life in the future. You have glorified the time and the

time would glorify your magnificence. You will certainly keep your resolutions
of future life upto the mark with blissful blend of experience and talent.

Emily Dickinson says :-

. "IfI can stop one heart from breaking,
I'shall not live in vain;
. IfIcan ease one life the aching,
Or cool one pain,
Or help one fainting robin,
Unto his nest again,
I'shall not live in vain. "

We all wish you a radiant long and successful life with pleasant and
lovely blissful moments and certainly with your ever-lasting energetic thoughts.
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“ 3fidg ¥Re: =iy  Live long for hundred and hundred years. At this
great moment, I dedicate a few lines in your honour :-
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Arain-bow in the sky is awaiting Your Lordship.

Shri T.S. Ruprah, President, High Court Advocates’ Bar
Association bids farewell :-

This congregation bids farewell to Hon’ble Shri Justice Subhash
Kakade, who is demitting the office of the Judge of the High Court of Madhya
Pradesh.

On My Lords elevation to this Hon’ble Court, we all witnessed a
calm, quiet, composed and balanced judge. One thing has been conspicuously
noticeable that is the discipline Your Lordship maintained in the Court Room.
Aspecial tranquility prevailed in Your Lordships Court which helped the Court
to discharge judicial function efficiently.

My Lord’s love for sports is evident from the fact that My Lord
participated in all games organized by the advocates in the High Court. This is
arare quality which has kept My Lord a young enthusiastic gentleman with a
smiling face. The Bar has never witnessed My Lord losing temper. Be it litigants
or lawyers, all came out smiling from My Lords Court. '

Your Lordship would be missed by each and every one of us, for

e
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different reasons as Your Lordship has always been courteous to everyone
and gave equal treatment to Senior and Junior Members of the Bar. My Lord
will always be remembered with fond memories for the warmth and
responsiveness displayed towards us. -

I, on behalf of the High Court Advocate’s Bar Association and my
own behalf extend good wishes to Your Lordship and hope that My Lord
would continue to engage yourself in other activities, which will be beneficial
to the Society. We are sure that Your Lordship’s legal knowledge and
experience gained during the last four decades shall be utilized for the
betterment of the poor and the needy. Along with My Lord I also extend my
heartfelt good wishes to Mrs. Kakade and all family members for a healthy,
peaceful, active and happy long life.

Shri Radhe Lal Gupta, Spokesperson, State Bar Council bids
farewell :-

With heavy heart we all have gathered here to bid farewell to My
Lord Hon’ble Shri Justice Subhash Kakade, who is demitting the office after
rendering more than 4 years of noteworthy and commendable service to the
Madhya Pradesh Judiciary.

My Lord Hon’ble Shri Justice Subhash Kakade, has joined Judicial
Services as Civil Judge, in the State Judiciary in the year 1979. Thereafter
My Lord has the honour of gracing various prime positions in the State
Judiciary of Madhya Pradesh in several Districts i.e., Shajapur, Sehore, Agar,
Seoni-Malwa, Bilaspur, Indore, Hoshangabad, Ujjain etc. and thereafter
continued as Registrar General of High Court of Madhya Pradesh till his
elevation.

Hon’ble Shri Justice Subhash Kakade, was elevated as an additional
Judge of the High Court of Madhya Pradesh on 01-04-2013. No doubt Justice
Kakade, is demitting his office, but he shall always remain in our heart and
continue to inspire us.

Though retirement is closure of one chapter, but every closure of
chapter opens a new chapter. My Lord Shri Subhash Kakade is such
courageous personality that he will make his new chapter of life equally lively,
pleasant and happy because My Lord knows well, that pleasure multiplies on
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its dissemination and sharing with others.

The contribution of My Lord Justice Kakade on Judicial side as well
as in administrative matters is commendable and praiseworthy. The contribution
in upbringing the Judiciary of State by your Lordship shall be remembered for
the years to come. Apart from his deep knowledge, My Lord is very religious
minded. During his tenure My Lord was very kind to all, specially to advocates.

My Lord on behalf of State Bar Council of Madhya Pradeshand on my
own behalf wish you all the best for future, and wish you very happy and healthy
life. May the almighty bless your Lordship very peaceful and prosperous life.

Shri Jinendra Kumar Jain, Asstt. Solicitor General, bids farewell:-
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Shri Rajendra Tiwari, Sr. Advocate, Senior Advocates” Council
_ bids farewell :-

Today we are to bid farewell on your demitting Office of the Judge of
this Court on reaching the age of 62 years. Your Lordship’s bio-data have
been read out by the Speakers preceding me and I, therefore, do not venture
upon repeating the same.

My Lord you had begun your career as a Civil Judge from 1979 and
in the due course escalated higher pedestals of your career to reach highest
honour as the District & Sessions Judge and as the Registrar General and
then as a Judge of this Court.

My Lord you had large span of judicial experience when you entered
the portals of this High Court as its puisne Judge. The most remarkable
achievement was that you maintained discipline in the Court; practically every
Lawyer was adjusted by your Lordship without demonstrating any hurry to
decide cases without considering convenience of Lawyers. I can safely quote
a saying of “Douglas Williams”, which runs as follows :-

“The Law is not a series of calculating machines where,
definitions and answers come tumbling out when the right levers are
pushed.”

Your Lordship’s allowed enough time for preparation of cases and
this kept every one in good stead.

On behalf of the Senior Advocate’s Council and my own behalf, I
wish your Lordship adieu and pray that your Lordship may have a long life to
serve the Nation through the experience which has been acquired so far.

May God, bestow all his favours on your Lordship and family.
Thank you.

‘Farewell Speech delivered by Hon’ble Mr. Justice Subhash
Kakade :- - ‘ -
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FAREWELL

HON’BLE MR. JUSTICE JARAT KUMAR JAIN

Born on January 23, 1955 in Khandwa. After obtaining degrees of
M.Com., LL.B., joined Judicial Service on September 19, 1981. Was
confirmed as Civil Judge on May 5, 1985. Appointed as Civil Judge Class-I
on October 27, 1987. Appointed as C.J.M on August 16, 1991. Posted as VII
A.D.J. on June 13, 1994 at Indore. Was posted as Deputy Secretary, Law
Department, Bhopal in May, 1997. Was confirmed as District Judge in
Higher Judicial Service on October 4, 1997.Was granted Selection Grade
Scale on July 8, 2000. Was posted as Additional Welfare Commissioner,
Bhopal Gas Tragedy Victims, Bhopal in the year 2000. Was posted as Special
Judge for Cases under SC/ST (P.A.) Act & N.D.P.S. Act, Shajapur in the year
2002. Also worked as I/C District & Sessions Judge and I AJ to I A.D.J. at
Shajapur in the year 2005. Was posted as District & Sessions Judge, Shivpuri
on November 7, 2005. Was granted Super Time Scale on October 10, 2007.
Was posted as Registrar (I.L.R. & Examination), High Court of M.P,,
Jabalpur on November 1, 2007 and as Principal Registrar (I.L.R.), High
Court of M.P., Jabalpur from September 2009. Was posted as District &
Sessions Judge, Jabalpur in May 2010. Was working as District & Sessions
Judge, Chhindwara from March 29,2012 till elevation

Elevated as Additional Judge of the High Court of Madhya Pradesh,
took oath on 28.02.2014 and demitted office on 22.01.2017.

We wish His Lordship a healthy, happy and prosperous -
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- FAREWELL OVATION TO HON’BLE MR. JUSTICE J.K.
JAIN, GIVEN ON 20.01.2017, AT THE HIGH COURT OF M.P.,
INDORE, BENCH INDORE.

Hon’ble Mr. Justice P.K. Jaiswal, the Administrative Judge, High
Court of ML.P., Bench Indore, bids farewell to the demitting Judge :-

We have gathered here today to bid farewell to Justice Jarat Kumar
Jain, who ts demitting Office in a few days, after rendering distinguished service
to this Court for about three years. I can say, without any hesitation, that with
the retirement of Justice Jain, the Bench and Bar of Madhya Pradesh High
Court will be loosing a good and illustrious Judge. -

For a lot of people, law is by chance, but for Justice Jain, it was by
choice, as he was inspired by the work done by his father Shri S.K. Jain, who
had served Madhya Pradesh Lower Judiciary as District & Sessions Judge.

After completing a brilliant academic career from Dr. Harisingh Gour
University, Sagarin 1977, Justice Jain enrolled himself with the Bar and started
his legal career on 04.12.1977, in the office of Late Shri Justice B.C. Verma,
Chief Justice of Punjab & Haryana High Court. Justice Jain practiced as an
advocate for about three years. Justice Jain opted for the judicial service and
joined the Judicial Service as Civil Judge, Class-II on 19* September, 1981.
As an Additional District Judge, he has dealt with various branches of law for
a considerable period.

On 7% November, 2005, Justice Jain was posted as the District &

Sessions Judge, Shivpuri. He was granted Super Time Scale on 10" October,

2007. He was also posted as Registrar (ILR and Examination) High Court of
Madhya Pradesh, Jabalpur, on 1 November, 2007 and Principal Registrar
(ILR), High Court of Madhya Pradesh, Jabalpur in September, 2009.
Thereafter, he was transferred and posted as District & Sessions Judge,
Jabalpur and Chhindwara.

Though Justice Jain had mainly practiced on civil side as a lawyer,
after his promotion as a District & Sessions Judge, he distinguished himself as
an excellent Judge on criminal side and decided number of sessions cases
involving complicated questions of fact and law.

Looking to his hard working and approach to the law in deciding the
cases of different fields, he was elevated as an Additional Judge of Madhya
Pradesh High Court on 28" February, 2014.
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A Judge is required not only to faithfully interpret and apply law, but
it is equally essential for him to be conscious of the social realities of the
world and to decide the cases fairly and wisely.

In this respect, I must mention that Justice Jain made a very valuable
contribution in the form of his extremely balanced judgments even in many
high profile cases.

Though there are many landmark decisions rendered by J ustice Jain,
which I am not referring to you due to paucity of time, however, it can be
summed up that all his decisions reflect his thorough knowledge of law,
forthrightness and fierce independence.

In the short span of time that ] have known him, I found that Justice
Jain has a nobility of classic quality in all that he does. He isloved and respected
by the Bar and the Bench alike.

Justice Jain, through his loyalty to the ethics and commitment to the
cause of upholding the nobility of justice administration system, has secured a
remarkable reputation not just for himself but to this institution as well.

On behalf of my brother Judges and on my behalf, I take this
opportunity to extend my gratitude to Justice Jain for his distinguished
contribution to the institution which will be remembered for ever.

I conclude wishing Justice Jain good luck in all his future endeavours.

May the choicest blessings of the Almighty be showered on him and
his family members for more happy, healthy and prosperous years to come.

Thank you.

Shri Sunil Jain, Addl. Advocate General, bids farewell :-

Every inning comes to an end and so the every tenure. The day has
come to bid your Lordship Farewell from the Office and not from our hearts
and minds. It is this day that we give our judgment on you, having received so
many at your hands for past so many years.

Born on 23" January, 1955 in Khandwa, passed M.Com, LL.B..
Started his career as an Advocate. My Lord joined Judicial Service on 19"
September, 1981. Thereafter served the Judiciary as Chief Judicial Magistrate,
Additional District Judge and District Judge. My Lord elevated as Judge of
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this High Court on 28/02/2014,

It is well said

“Speak up for those,
Who cannot speak for
themselves”

The bottom line of Justice delivery system is “Not only must justice
be done, it must also be seen to be done”. The last hope of a common
man is the Judiciary. It is a fact that our democracy is surviving only because
of our judicial system. A lawyer and litigant only expect from the Court that
their-case be heard peacefully, completely and be decided on the basis of its
own facts and applicable Jaw. The Judge should be open to persuasion and
should not sit with convictions and fixed notions. My Lord Justice Jain
maintained this judicial discipline and fulfilled the legitimate expectation of
lawyer and litigant. “When justice is done, it bring joy to the righteous but
terror to evildoers™.

Your Lordship’s patience, profound knowledge reflected in his Court
room, while sitting as a Judge. Your Lordship’s congenial nature and the -
atmosphere of cordiality in the Court always added to the pleasure of
conducting cases before you. Your Lordship’s vast knowledge, experience
and great analytical ability duly reflected in your judgments and we will always
look forward to your guidance in future also.

Though, we will not be having you with us in the Court from now, you
will always be with us in our minds and in our hearts. I extend good wishes to
you as well as to Mrs. Jain on behalf of me, and colleagues of my office for
starting a new inning and I extend good wishes and hope that you will continue
as cheerful as always and spread happiness where-ever you be.

Shri P.K. Shukla, President, High Court Bar Association, Indore,
bids farewell :-
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Shri Sunil Gupta, Member, M.P. State Bar Council, bids farewell :-
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Shri Anand Soni, Asstt. Solicitor General, bids farewell :-

Today we are bidding farewell to Hon’ble Shri Justice J.K.. Jain who
is demitting the office and that is why we have assembled today in this ovation.

My Lords it is very painful moment where we are bidding farewell to
Hon’ble Justice Shri J.K. Jain who has spent his golden 3 years with us in this
Court, in fact he has become the synonym of this High Court and it will be
very difficult for us to see Court room no. 9 without him. My Lord Shri Justice
Jain has left his imprint on the history of this Court and it is impossible for us
to forget him. In fact some are really unforgettable, create history, Hon’ble
Shri Justice J.K. Jain is one of them; he will be remembered by all of us for ail
the time to come.

I am sure that your Lordship’s vast knowledge and experience will
continue to be useful to our community even after your retirement as a Judge
of this Court, my Lord had displayed his firm conviction and commitment
towards the Rule of law and decided the cases without fear and favour. A
man can’t retire his experience we hope that my Lord would continue to
serve the down trodden. Undoubtedly, after demitting your Lordship’s office,
we the members of the legal fraternity will be deprived of your Lordship’s
able guidance,

Your Lordship had a way of making everyone comfortable with youf
wit and compassion, I saw some of your uniqueness while you were dispensing
justice. I'wish my Lord all the best for your post retirement life.

Myselfon behalfof Government of India being Asstt. Solicitor General
of India and all the Central Government Counsels express our best wishes for
good health, happiness and peace for the days ahead. '
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In last I would like to conclude by saying, “if you are brave enough to
say goodbye then life will reward you a new hello.”

Farewell speech delivered by Hon’ble Mr. Justice J.K. Jain :-
I am thankful to all of you for expressing your sentiments and kind
words.

Just to recall that I started my judicial career from Indore and now
after completing 35 years of service, co-incidentally I am demitting the office
at Indore. By the grace of God all these years have gone smoothly and happily.

During my service I tried my level best to perform to the best of my
abilities without any ill will and prejudices.

The duty ofa Judge is pious and is hard but the effective co-operation
of the members of Bar makes it easier. I can say.with full confidence that this
Bar having its tradition of rectitude and dedicated service to the cause of
justice has made up my job easier.

At this occasion, I am grateful to Hon’ble Acting Chief Justice Shri
Rajendra Menon, Brother and Sister Judges present and former, for their
extended cooperation.

Talso wish to pay gratitude to my parents, my wife and family members
for their support.

Lastly I am thankful to Registry Officers and my staff for their sincere
efforts.

Thank you all of you.

w



NOTES OF CASES SECTION

Short Note
*@)
Before Mr. Justice S.C, Sharma
W.P. No. 2174/2016 (Indore) decided on 2 August, 2016

' ASHISH MITTAL ' ... Petitioner
Vs.
BANK OF BARODA & ors. : ...Respondents:

(Alongwith W.P. No. 2176/2016)

Transfer of Property Act (4 of 1882), Sections 58(f) & 65(a) -
Mortgage by deposit of title deed - Mortgagors power to lease -
Guarantor on behalf of M/s Venkateshwars has mortgaged his property
by deposit title deed in the year 2012 - Thereafter, guarantor has
undertaken inter alianot to lease out the said property during currency
of the said loan without permission of the respondent bank - Thereafter,
property was leased out without permission of the bank vide lease deed
- Lease deed is not binding on bank - Therefore, District Magistrate
was justified in passing the impugned order and Tehsildar was also
justified in passing the order dated 09.03.2016 and issuance of notice
on 16.03.2016 - Petition dismissed.

- WHRY s T (1882 T 4) GNTY 58(Y%) T 65(F) — &%
ﬁ#@'%%maﬁ—aﬂmfﬁwmwm—m—m
%ﬁvﬁifﬁmaﬁmﬁmmﬁaﬁzmzﬁmﬁﬁwa%ﬁzh
BT 96 {37 — 39d year wanifi—arn 3 gue W @ gl 3 9
Wﬁra}ﬁmmmaﬁmmmﬁﬂmmaﬁmwﬁ
éﬁmmﬁm—mmmﬁrfﬁaﬁmﬁfa%ﬁmwﬁa@
mmﬁwﬂﬁ—mﬁﬁa#mwmmaﬁ%—m:m
mammaﬁammﬁaﬁrmmwmﬁamwmm
T & Id 09.03.2016 &1 wIRa fémar < 9 famie 16.03.2016 B Sifewy
S fosar s A s o — Wi @R ’

Cases referred:
AlIR 2010 SC 530, (2014) 6 SCC 1.

Rishi Shrivastava, for the petitioner.
R.C. Sinhal, for the respondent No. 1.
Milind Phadie, for the respondent/State.
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Short Note
*2)
Before Mr. Justice Alok Verma
M.A. No. 478/ 2005 (Indore) decided on 22 July, 2016

BILKEESH BANO (SMT.) & ors. ' ...Appellants
Vs.
KULVINDER SINGH & ors. ) ...Respondents

A. Moftor Vehicles Act (59 of 1988}, Section 166 - Medical
evidence - Causes of ARDS (Acute Respiratory Distress Syndrome)
are not present in the case - No medical evidence to show that such a
medical condition can be caused due to drug abuse during treatment
for the injuries suffered in the accident - Inference drawn by tribunal
appears to be proper - No interference required.

& #tex 717 AT (1988 FT 59), HITT 166 —~ frfeedta arey
— R ¥ LA ATE. (e YR udw Rvgia) & arer Iufer
T ¥ — A zwit g BE fafeedy wiew T € e, A fafeoim
TRRefy gee & wed @t ¢ Al B wwAR @ IR gy sl @
gmﬁmﬁaﬁmé—mmmﬁmwﬁwdvﬁm
gdia glar & — ol swady &7 arEawEear T8 |

B. Motor Vehicles Act (59 of 1988), Section 173(1) - For
enhancement of amount of award - Tribunal not allowed the bills & receipts
on the ground that no oral evidence produced as whether the doctors who
received money ever treated the deceased and certain receipts were after
the death of deceased - Held - Receipts were not challenged by respondents
- No evidence produced to show receipts were false - Oral evidence of son
of deceased also remained unchallenged - Looking to the financial status
of deceased and his family it was possible that payments were made after
the death of deceased - Tribunal erred in not allowing the receipts and
bills - Receipts of Rs. 48,505/- which was not allowed by tribunal is allowed
-Total medical expenses Rs. 1,23,505/- adding transportation & nutritious
diet comes to Rs. 1,35,000/~, Rs. 10,000/- for pain and suffering - Appellant
entitled to recover total Rs. 1,45,000/- with 6% rate of interest from date
of presentation of application with cost of appeal Rs. 2000/-- Appeal partly
allowed.

a giev IrT JFFRT (1968 BT 59), ST 173(1) — IS @ ¥Rr
273 i 2g — ARTT A 36 AR W Rt @ i@l B dier T@l
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wr faat ) wopll 9 P o ¥ afdrevor 3 e 9 € —48,505/— . @Y
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Cases referred:

MACD 2011(1) (Raj.) 123, 2007 ACJ 1329, 2007 ACJ 1260, (2003)
SCC 53.

G K. Neema, for the appellants.
S.¥. Dandwate, for the respondent No. 3.

Short Note
*(3)
Before Mr. Justice Sujoy Paul
W.P.No. 5168/2012 (Gwalior) decided on 13 August, 2015

DINESH CHANDRA MISHRA (Dr.) ...Petitioner
Vs,
STATE OF M.P. & ors. ...Respondents

(Alongwith W.P. No. 294/2011, W.P. No. 366/2011, W.P. No. 1467/
2012, W.P. No. 1717/2014, W.P. No. 2284/2013, W.P. No. 2690/2013,
W.P. No. 2828/2011, W.P. No. 3073/2012, W.P. No: 3212/2011, W.P. No.
3669/2012, W.P. No. 3846/2014, W.P. No. 3929/2013, W.P. No. 3930/
2013, W.P. No. 4357/2012, W.P. No. 4540/2013, W.P. No. 4610/2010,
W.P. No. 4814/2011, W.P. No. 5539/2011, W.P. No. 5708/2010, W.P. No.
6693/2010, W.P. No. 7066/2011, W.P. No. 8192/2013 W.P. No. 8203/
2011 & W.P. No. 9261/2012)

\
Service Law - Superannuation - Petitioner/teachers of Private aided
institutions - Enhancement of age of superannuation for the teachers-No
material on record to show that UGC Regulation in relation to private
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aided institution is accepted by the State Government - Petitions dismissed.

#ar fr — sfereret — Arhror / foash wETaaT 9 deenat @
frree - firest @ fag aft@iaY a7 3y - afa ® 18 T0f+ g
®1% ArTat SuRed T € 6 Freft weraar ura e € Wefia g+
1. fafrrs s R g e 5t @ - @ifusg wien

Cases referred:

2002 (1) MPHT 315, AIR 1990 SC 1305, (2013) 8 SCC 633, (2004)
2 SCC 510, (2006) 9 SCC 630, (2014) 8 SCC 682, (1988) 3 SCC 354,
2012 (1) MPLJ 503, 1992 Supp (3) SCC 191, (2011) 7 SCC 172, (2000)
10 SCC 527, (2007) 11 SCC 58, 2012 (2) MPLJ 538,

D.K. Agarwal, for the petitioner in W.P. No. 5 168/2012, W.P. No.
1717/2014 & W.P, No. 4540/2013.

Akshay Jain, for the pctltloner in W.P. No. 294/2011.

A.K. Saxena, for the petitioner in W.P. No. 366/2011,W.P. No. 3669/
2012 & W.P. No. 5708/2010.

" . C.P. Sharma, for the petitioner in W.P. No. 1467/2012 & W.P. No.
3930/2013.
" Sanjeev Agarwal, for the petitioner in W.P. No. 4357/2012.

Prashant Sharma, for the petitioner in W.P. No. 2284/2013 & W.P.
No. 5539/2011.

Sanjay Singh, for the petitioner in W.P. No. 2690/2013.

D.S. Raghuvanshi, for the petitioner in W.P. No. 2828/2011, W.P.
No. 3073/2012, W.P. No. 3212/2011 & W.P. No. 4814/2011.

L.S. Bhadoriya, for the petitioner in W.P. No. 3846/2014.

Sudha Shrivastava, for the petitioner in W.P. No. 3929/2013 & W.P.
No. 4610/2010.

Ravindra Dixit, for the petitioner in W.P, No. 6693/2010,

B.P. Singh, for the petitioner in W.P. No. 7066/2011.

S8.S. Kushwaha, for the petitioner in W.P. No. 8192/2013 & W.P.
No. 9261/2012 and for the respondent No. 4 in W.P. No. 366/2011, for the
respondent No. 3 in W.P. No. 5708/2010,.

Anand V. Bharadwayj, for the petitioner in W.P. No. 8203/2011.

Sangita Pachauri, G.A. for the respondent/State.

Prakash Bararu, for the respondent No. 4 in W.P. No. 5168/2012.

Jitendra Sharma, for the respondents No. 3 & 4 in W.P. No. 294/
2011 and for the respondent No. 5 in W.P. No..7066/2011.
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7 "
. Deepak Khot, for the respondent No. 3 in W.P. No. 1717/2014.
Vivek Khedkar, for the respondent No. 6 in W.P. No. 1717/2014 and
for the respondent No. 3 in W.P. No. 3929/2013 & W.P. No.-6693/2010.-
Rajnish Sharma, for the respondent No. 3 in W.P. No. 2690/2013

- and for the respondents No. 3 & 4 in W.P. No. 8192/2013.

K N. Gupta with Anmol Khedkar, for the respondent No. 3 in W.P.
No. 2828/2011, W.P. No. 3073/2012, W.P. No. 3669/2012, W.P. No. 4610/
2010, W.P. No. 4814/2011 & W.P. No. 8203/2011 and for the respondents
No. 3 & 4 in W.P. No. 4357/2012. .

A.K. Jain, for the respondent No. 3 in W.P. No. 3212/2011.

S.F. Bhatnagar, for the respondents No.3 & 4 in W.P. No. 3846/

2014 and for the respondents No. 3, 4 & 6 in W.P. No. 4540/2013.

Arun Dudawat, for the respondents No.2 &3 in W.P. No. 5539/20 11.
O.P. Mathur, for the respondent No. 3 in W.P. No. 7066/2011.
Anil Sharma, for the respondents No. 3 & 4 in W.P. No. 9261/2012.

‘Short Note
*4)
Before Mr. Justice S.A. Dharmadhikari
W.P. No. 2466/2012 (Gwalior) decided on 17 June, 2016

" GANESH PRASAD OJHA . ... Petitioner
Vs. .
SHRIHARIRAM JI OJHA &: ors. ...Respondents

Civil Procedure Code (5 of 1 908), Order 6 Rule 17 - Amendment
- Held - Since parties have not yet filed their documentary evidence in
the suit therefore trial has not commenced - Application for amendment
allowed.

Rifder ntar wfear (1908 @1 5) HRA 6 T 17 — wowET —
mhﬁafﬁa—iﬁiqmﬁ#mﬁmwmaﬁnﬂﬁﬁmwﬂﬁ
mfsﬂﬁqﬁwmﬁﬁgm?—m$maﬁaqm|

Cases referred:

2009 (3) MPLJ 122, (2001) 8 SCC 97, (2012) 5 SCC 377, 2012 _
(2) MPLJ 464, 2014 (4) MPLJ 143. ' .

D.D. Bansal, for the petitioner.
I.C. Narwariya, for the respondents.
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Short Note (DB)
*(5) .
Before Mr. Justtce PK. Jaiswal & Mr. Justice LS. Slmvastava
. W.A. No. 355/2011 (Indore) decided on 10 August, 2011

GUMAN SINGH DAMOR ...Appellant
"Vs. '
STATE OF M.P. & anr. ...Respondents

(Alongwith W.A. No. 359/2011 & W.A. No. 369/2011)

A. . Lokayukt Evam Up-Lokayukt Adhiniyam, M.F. (37 of 1981),
Sections 10, 12 & 13 - Lokayukt Evam-Up-Lokayukt (Investigation) Rules,
M.P, 1982, Rules 6 & 16 - Complaint - Inquiry - Violation of principles of
natural justice - After holding a preliminary enquiry a show cause notice
was issued to the appellant - As per notice oral hearing was also given -
Appellant gave his personal appearance before the Lokayukt - After
considering reply of the said notice and giving a fair opportunity, fact finding
report was submitted - Therefore, respondent has not violated the principles
of natural justice while enquiring into the matter and submitting the fact
finding report to the State Government for taking appropriate action
against the appellant - Writ Appeal dismissed.

&z ey V7 SU-eleIgw AR, 44 (1981 BT 37). GIT¢
10, 12&'13—aiaﬂgaﬁ'ww—ahﬂgaﬁ'wﬁwr)ﬁw 74, 1982 9 6
7 16-— TRarT — wia — dufife < & Rigial o e — YRS o4
P @ A rfiarel & srer garet Sfew W fear @ o — Aiftw @
mﬂ%mﬁmwmmmwm afiaref 3 atergaa
3w, AfaTd AR 9 off — Sea AiRRW @ SaW W AR w9 9
o s TN T @ TvER a2 @ fised o1 af[ew wega fear
a1 — am: wodf } e @ o eed @i 9ut afeeft B ey Wtk
srEfaE F ¥ I GOR ) 9 B Frod 71 afdesT v (L e
¥ Fuftfs =g @ Rigla o1 sedad T foar @ — Re arfra @R

B. Civil Services (Classification, Control and Appeal) Rules,
M.P. 1966, Rule 9- Argument that after superannuation the appellant was
retired from the services and therefore, no departmental enquiry can be
initiated against him - No such argument was advanced before the writ
court nor the said ground was taken in the writ appeal and therefore the
said contention cannot be accepted at this stage in this writ appeal.

@ fufa dar (@l R aiv afie) Fam, om 1966 Frag

L
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9 — g v % afmffe & van sofierefl $ar 9 Paw g o, s@: Sue
Freg oI Aarg Siie YA T8 91 97 9ad! — Re ~raed @ g 39 o
9F Wegd T far T o 7 @ 95 IR Re arfta § form T o @@ gufay
39 T @ Re afid $ 39 wpa ¥ Wer a8 fear & a$anl

The order of the Court was delivered by : P.K. Jaiswar, J.
Case referred:
W.A. No. 267/2010 (DB) order passed on 04.08.2010.

A.S. Garg with S. Prasad, for the appellant in W.A. No. 355/2011.
Girish Desai, Dy. A.G. for the respondent No. 1/State.

Anand Soni, for the respondent No. 2,

A.K. Sethi with S.S. Sharma, for the appellant in W.A. No. 359/2011.
Vandana Kasrekar, for the Appellant in W.A. No. 369/2011

Short Note
*6)

Before Mr. Justice Jarat Kumar Jain
M.Cr.C. No. 10205/2015 (Indore) decided on 4 July, 2016

LAXMAN- ...Applicant
Vs. -
STATE OF M.P. ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Section 482 and Arms
Act (54 of 1959), Section 25(1B)a) - Quashing of proceeding - Speedy
Trial - Applicant/accused aged 75 years and facing trial for more than 20
years - He has suffered mental agony and physical discomfort and
unnecessarily financial loss - His right to speedy trial has been infringed
due to undue and inordinate delay in the trial - Therefore, continuance of
such proceeding is an abuse of process of law - Therefore, criminal
proceedings quashed and applicant is discharged.

TUS FIFAT GG, 1973 (1974 T 2), €I 482 ¥T Y, AT
(1959 BT 54), &Y 25(1)(T) — BIHAET BT FrEfsa fEar wrw - AE
frareor — AT /affrgas @1 9% 75 95 @ 9o 20 Wi ¥ e 9g @
RERT &1 e 3% 6T & — 99 At fieT vd ariRe srgfaat qe
T s w9 ¥ s wft w91 € — faner § sagfa @ asmerReT
frere @ ®or swa g e & JfPR o7 IodEd gar ¥ — S,
. et srdardl & W) e faly @) ufvar @1 gEeAiT @ — o, s
srafRaf aftrEfsy @ ks Ay qaa fear )
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Cases referred: .

- Laws (Raj)-2000-3-28/TLRAJ-2000-0-281, 2002 (3) MPLJ 3.

Virendra Khadav, for the applicant.
Peeyush Jain, Dy. G.A. for the non-applicant/State.

Short Note
*7)
Before Mr. Justice Sheel Nagu
W.P. No. 2418/2015 (Gwalior) decided on 5 August, 2015

L

MANISH SHARMA ...Petitioner
Vs.
SARVAPRIYA ENTERPRISES ...Respondent

A.  Land Revenue Code, M.P. (20 of 1959), Sections 109 &
110 - Mutation - On the basis of sale deed which is subject matter of
challenge before Civil Court - Whether mutation proceeding ought to
be stalled awaiting decision in Civil Suit - Held - No. 7

& . I VoG GIeaT, TH. (1959 FT 20), TIAT 109 T 110 —
TrATaver — famd fade @ e ww =t 5, Rifdw ~rares @ wweE gatd
1 v avg @ - v fafde aw & Profa @) adfter s g S
s D) arh Ay - afifeiRa - 986

B. Interpretation of Statutes - Conflict between two statutes
- Doctrine of harmonious construction allow both to operate in their
respective field by ironing out the creases of conflict without doing
harm to basic scheme and object of the statutes.

& BT &1 Ada7 — A A @ wem sl —
Tyl = &1 Rigia 9T 9 s 9 qa goreh 9on sxdw
1 IwETty wEare fam safite &1 AT a¥d BY ame-ad aw ¥

vafifa w3 89 agema wwar 3

Cases referred:

1989 RN 9(HC), AIR 2005 MP 60, 1987 CCLJ Note No. 65, W.P.
No. 407/2013 decided on 12.06.2014(DB)(Guwahati High Court), AIR 2014
Supreme Court 3812. : '

P.C. Chandil with B.B. Shukla, for the petitioner.
D.K. Katare with Pawan Dwivedi, for the respondent.

¥
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Short Note
8
Before Mr. Justicé Vivek Rusia
W.P. No. 3449/2016 (Indore) decided on 24 June, 2016

" Vs,

MOHANLAL & ors. , ‘ ' Petltloners
SHRAVAN KUMAR & ors. "...Respondents.

Civil Procedure Code (5 of 1908), Order 6 Rule 17 - Amendment -
Amendment application filed by plaintiff/respondent was allowed - Initially
suit was filed for grant of injunction on the ground of ownership &
possession - During pendency of suit plaintiff/respondent was dispossessed
from the suit property - Amendment application seeking relief of possession
filed by plaintifi/respondent was allowed by Trial Court - Held - No
jurisdictional error by Trial Court- Question of possession shall be decided
on the basis of evidence - Petition has no merits hereby dismissed.

Rifaer wlar aifear (1908 &1 5) IR} 6 AT 17 — GIEgT —
art /uceff  gRT 9vga gwied 2q adeT WeR fear wm or — anw

¥ q1g, WIffT @ Fe B ATUR W AR YT B B AT AT

T AT — A @ dffgd W@ P ciE il /ucwedf 9t 9 gl |
Iz Y R [ o — Al /uelf g1 wed @ Sl 29 wW
Fraeq B f=EreT <rred gRT w9 fear 1w — attfeifRa - fammer
Ty gRT AftmRar #1 3fe 98 - s F1 uE e @ AR W)
fafaf¥era fear s — @fuer & @i oy d, wag aRT @R

Case referred:
(2013) 9 SCC 485.
- Satish Jain, for the petitioners.

Short Note (DB)
*9)
Before Mr. Justice Rajendra Menon & Mr. Justice S.K. Palo
W.A. No. 770/2015 (Jabalpur) decided on 2 February, 2016

MULAYAM SINGH YADAV - ...Appellant
Vs. : : :
STATE OF M.P: & ors. ...Respondents

Krishi Upaj Mandi Adhiniyam, M.P. 1972 (24 of 1973), Section



NOTES OF CASES SECTION

11-B(2)(cc) - Disqualification in the matter of appointment as a member
in the mandi in view of provision contained u/S 11-B(2)(cc) of the
Adhiniyam, 1972 - Held - Since after 26.01.2001 petitioner was blessed
with a third child petitioner is disqualified to hold the office of Mandi

as per the provision contained u/S 11-B(2)(cc) - It is an appointment

prohibited under law as it is not an appointment in the eye of the law,
being non est, inoperative and void ab initio.

By guw 7oL ARFIE, TAH. 1972 (1973 BT 24). ST 11-FE)(H]) —
afrRr 1972 A aRT 11—-RNER)HERR) ¥ siaffe oy # ghReTa wex gy 490
¥ gew @ w9 A Pgfm & wee F frdar — affiteiRa — Jfe sl #
Frad G 5T 51 RFTd 26.01.2001 B YA ST A1, TARIC SRT 11—9(2) (W)
¥ ofaffc Sueal @ AR I AN ® FEAfa T 9§ qRU T S fag

Prffa & w — 98 Al @ swia @ whiftg i &, w@ifs 2 7k

sgad=a W= grew @ @ g A @ onv Ry @ gfe § fafa & i
The judgment of the Court was delivered by : RAJENDRA MENON, J..

Deependra Kumar Mishra, for the appellant.
Akshay Namdeo, for the State.
R.P. Singh, for the respondent No. 3.

Short Note
*10)
Before Mr. Justice Sheel Nagu
W.P. No. 852/2015 (s) (Gwalior) decided on 20 February, 2015

PAWAN KUMAR SINGHAL ...Petitioner
Vs. ’ ‘ ’
STATE OF M.P. & ors. ...Respondents

Service Law - Municipal Corporation Act, M.P. (23 of 1956), -

Sections 58(5) & 58(6) and Municipal Corporation (Appointment and

Conditions aof Service of Officers and Servants) Rules, M.P,, 2000, Schedule

(D) r/w Rules 3 & 4 - Transfer - Petitioner being Assistant Engineer has
been transferred on deputation from Municipal Corporation, Gwalior to
Municipal Corporation, Ujjain - Held - State has been given power to
transfer any officer or employee from one corporation to another with
additional power that in case the tenure of employee at any corporation is

- more than three years then his transfer would invariably be made by the '

State Government - Petition deserves to be dismissed.

¢

-
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dar By — FavuaE Frry affam, 75, (1956 37 23), Ty 58(5)
7 58(5) vT TIeUfAE FrTA (GriEIRal @ur Wawl @ AT aur d@ar st
o) Frm ax., 2000, I (I) WEUET [ 3 T 4 — RrAAYT — AH
T GERS ARG B @ 9 sRifEfe § anafas frm, ek 4@
FRUfe frm, ssoT e faar @ — afifEiRa — g 3 fewl
f AR sterar A B e A @ SR T IR ereiaRer a6
g @ iy ¥ 7% afaRed afr @ www @ a9 @ e Rl @ e R
Fa o PG 3 99 ¥ A”F Jaf 1 BN W, Y WHR FRI WAT
IUST AR Fpar srwn — Aifaer e &9 3t 21

Prashant Sharma, for the petitioner,
Praveen Newaskar, Dy. Govt. Adv. for the respondents/State.

Short Note (DB)
*11)
Before Mr. Justice Rajendra Menon, Acting Chief Justice &
Mr. Justice Vivek Rusia
W.P. No. 12718/2013 (Indore) decided on 30 June, 2016

RAMDEYV GINNING FACTORY (M/S) ...Petitioner
Vs,

CHIEF MANAGER, AUTHORIZED OFFICER,

ICICIBANK LTD. & ors. ...Respondents

Securitisation and Reconstruction of Financial Assets and
Enforcement of Security Interest Act (54 of 2002), Sections 17 & 18 and
Recovery of Debts Due to Banks and Financial Institutions Act (51 of
1993), Section 18 - Bar of jurisdiction - The DRAT has been constituted
under the Recovery of Debts due to Banks and Financial Institutions Act,
1993 - The DRAT is the appellate forum where the appeal lies against the
order passed by the DRT w/S 17 of the SARFAEST Act of 2002 - Except
the power to be exercised as appellate authority in the entire Act, the
DRAT has no further power of review and revision, therefore, the DRAT
cannot assume the power which is not available and provided under the
Act~ After passing the order w'S 18 by the DRAT, the Tribunal has become
functus officio and cannot go beyond its powers.

e anfRaal w1 afrgfrexer giv g7aeT aor afogfa fea &1 gaad7
IR (2002 BT 54), AT 17 7 18 ¥F d@1 Fiv [T weerai @ wiey
FEIT TEel! TRV (1993 BT 51), €T 18 — FRBINGT &7 357 — DRAT &t
TeT T alx fyehy Gxemey ot wen w7 avel A, 1993 & Sadfa
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f&ar 1w 2 — DRAT anfiefry wivsr @ wisf DRT g1 SARFAESI aiferform,
2002 9 GRT 17 B Fada RS ddw @ Ree aflw @@ & — Wyl
it A sl wifter & wa § wfda @ yatr @ Ram DRAT &t
qaffateT o3 gdleer a3 oY a0 oY ufaa =67 2, safar DRAT O=fY
o arvl T Y uFdn, S {5 9vasy S @ awr AP @ efeefa
Sudferd 18 @ — DRAT gRI 6RT 18 @ Javfa ¥y uilk® &% & qvan,
gftipeer yeer frge 8 W @ T soel wfaeaY ) W AEF o wedrd

The order of the Court was delivered by: VIvek Rusia, J.

S.M. Sanyal, for the petitioner.

A. Tugnawat, for the respondent Nos. 1 & 2.

Abhinav Malhotra, for the respondent No. 3.

A.K. Sethi with Harish Joshi, for the respondent No. 4.

Short Note
*(12)
Before Mr. Justice Sujoy Paul
W.P. No. 6875/2015 (Jabalpur) decided on 3 February, 2016

RAMHIT SAHU ...Petitioner
Vs,
STATE OF M.P. & anr, : ...Respondents

Service Law - Financial Code, M.P., Rule 84 - Alteration of

.date of birth - Date of birth can be altered only in case of clerical error

- The date of birth cannot be permitted to be altered at the fag-end of

the career and for computation of retiral dues, date of birth recorded
in service record shall be final & determinative - Petition dismissed.

war Ry — Rcliy wizar, 7.9, a7 84 — w97 R &1 aRadT
- e fafaim e @ govor ¥ o= fafyr aRaffa @ o godt @ —
darerd @ afm a1 F o= fafyy ¥ aRadsT v @) sgafy 98 @ o
et gen QaigRa 2F@! B AT wRA Y, Va1 AfeE ¥ aftfalaa
=1 fafyr sifom v frafve sift — Jifer e

Cases referred:

1993 (2) SCC 162, (2006).6 SCC 537, (1970) 3 SCC 624, (2010)
14 SCC 423, 2007 (1) MPLJ 286, 2003 (1) MPHT 148 (DB).

Anshuman Singh, for the petitioner.
Pushpendra Yadav, G.A. for the respondents.

s
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Short Note
*13) '
Before Mr. Justice Anand Pathak
W.P. No. 3424/2013 (Gwalior) decided on 12 April, 2016

SANJAY KUMAR PATHAK ’ " ...Petitioner
Vs, '
GOVERNMENT OF M.P. & ors. ...Respondents

Constitution - Article 226 - Departmental Enquiry - Petition against
the issuance of charge sheet based upon certain act - Petitioner is working
as lower division clerk (LDC) and respondent No. 3 is working as principal
in the said college ~ Earlier the respondent No. 3 has lodged a false
complaint in which the police after investigation found no plausible facts
or truth - In the present case the charge sheet has been issued by the
principal at the instance of the Commissioner Higher Education -
Departmental enquiry is at its inception and at preliminary stage, therefore,
unless the enquiry is completed, proceeding cannot be considered to be
vitiated in respect of procedural bias - Petition dismissed.

e ~ #q9 226 — RErAY wig — afwa a1 W amfia
IR 7= o Y W & faeg wfter — arht e Aoh faife @ e
a8 wen yeredft %, 3 waw weifderew ¥ wrad @ vy § srfw @ - qf
H yereff . 3 3 ve frear wRae srr fear on R gy grr samor @
qTET, BIg FAT a2 AT Aoudr Fel urg 72 off — adar weor § uerd
R A 9= R @ s’y ) sy 97w far wrar @ — farfg Wity
A A N 2 W URS UHH W R, A, We 9% eitd qof 57 8 Wi,
sriard) ufFrarers vam @ o ¥ gfia 5 Al srwft — wfier 'R )

Cases referred:

(2006) 12 SCC 28, 2015 (3) MPHT 172, (2001) 2 SCC 330, ILR
(2012) MP 2436, (2013) 16 SCC 116.

J.P. Saxena, for the petitioner.
Amit Bansal, Dy. G.A. for the respondents/State.

Short Note
*(14)
Before Mr. Justice Rajendra Mahajan
M.Cr.C. No. 21746/2015 (Jabalpur) decided on 21 April, 2016
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STATE OF M.P. - . ...Applicant
Vs.
JAITMANG (@ PASANG) LIMI : ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Section 439(2) and
Wild Life (Protection) Act (53 of 1972), Sections 35(8), 2(16), 9, 39, 44, 49,
50(c) & 51 - 23 accused persons - Principles of parity - Non-applicant is
kingpin of erime syndicate, involved in trading of wild life contrabands and
having international contacts - Released on'bail by ASJ on the ground that
case is triable by the Magistrate and that other accused persons have
also been released on bail - Held - Although offences are registered against
the non-applicant and remaining accused persons under the same penal
Sections of the 1972 Act, but the magnitude and degree of the role of non-
applicant ought to have been assessed by the learned ASJ - Learned ASJ
wrongly impressed with the fact that the case is triable by JMFC, losing
sight of the fact that the charge levelled against non—apphcant is extremely
serious in nature - Show cause notice could not be served on the non-
applicant as the address given by him at the time of bail was false - So
non-applicant fleeing away from justice - -Léarned ASJ committed grave
error in granting bail to non-applicant- Bail granted to the nof-applicant
cancelled in exercise of power u/S 439(2) of Cr.P.C. as per the dictum of
the Apex Court in the case of Abdul Basit Vs. Mohd. Abdul Kadtr & anr.
Repon;ted in 2014 (10y SCC 754 - Application allowed. S

qUS AT WIRL 1973 (1974 T 2), GNT 439(2) vT 7 ofiT (avE)
FRFr (1972 T 53) GRIV 35(8) 2(16) 9, 39, 44, 49, S0(H}) VT 51 — 23
FfygaTTT — T @ Rigra — a9 s aueE e &1 e 2, Wt
ARRE 9 oa & auR ¥ owdfa 2 ten e sradisy 9uw @ -
sfaRed a3 T ERT 9MET R 9 AER W® BT 14 & yar ahnge,
g1 frenofi @ wer o= st 6 W ® BR T 7 — stfiRa
~ eIl STAES 4 ATt ARgEr @ ey A, 1972 B wHA Tfse
g B ST IAURM gol g1 AT, fbwg ke Y qf¥er &1 darT W R
() fagrr afiRea = ey grr foffRe @ st afke - fagm
ARRT &3 TRENT, FTAES W AN T4 AR A4d THR G T i
D T B TORAGT I Y 39 w24 ¥ oW HY § yHiAG gY & wawr
e aRRge wem Sof g Ranefiy # — sMdse S SR TRl Aifew
ot arfiel =8 ) o ! @S s @ S99 g1 faar A T e
of — ¥q: IAES T ¥ X AFT <&T & — fgm afRew o = 9
IFEE P ST 95H X TR IR B 2 - I 91T 2 7. arger IRV
7 a7 2014 (10) TEHR 754 @ YaRoT ¥ Soaaw WA D) IR AR

L
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qus gishar WiEdar 3 arT 439(2) ¥ swla afxat o1 1T W §Y IS
B TH P 1§ TEEd PR B ol @ — g deR

Cases referred:

2015(1(BCR)(Cri) 576, 2000 Cr.L.J.'4497, AIR 1978 SC 961, 1994
(3) Crimes 1013=1995 (1) SCC 349, 2011 (6) SCC 189, 2001 (6) SCC 338,
2012 (4) Crimes 144 (SC), 2009 (14) SCC 638, 1984 (1) SCC 284, 2005 (4)
SCC 178, 2004 (13) SCC 617, 2012 (12) SCC 180, 2013 (16) SCC 797,
2014 (10) SCC 754, 2006 (1) Mh.L.J. 606 DB, 1989 (Cri.L.J.) 2038 (Kerala).

Kartik Shukul, for the applicant/State.
None, for the non-applicant.

Short Note (DB)
*(15)
Before Mr. Justice S.K. Seth & Mr. Justice H.P. Singh
W.P. No. 10817/2016 (Jabalpur) decided on 19 July, 2016

SUPREME TRANSPORT (M/S) ... Petitioner
Vs. ’
STATE OF M.P. & anr. , _...Respondent

Constitution - Article 14 - Notice Inviting Tender (NIT) was
issued for providing Air Taxi Services - Condition 11(e) makes petitioner
ineligible because his previous contract was terminated for not fulfilling
his contractual obligation - Same is challenged alleging it to be arbitrary
- Held - Pre-qualification condition neither violates Article 14 nor it is
arbitrary and irrational - After analyzing the same on the anvil of
justness, reasonableness and the object sought to be achieved prior
defaulter has rightly been kept away from participating in the bidding
process on the principal of once bitten twice shy - Petition dismissed.

13T — J7eBT 14 — said <afl a1 Sume W g P
ATHAY AT S &Y 1 — = 11(e) A F sty =Rl 2wty ews
gRT a0 dfaerers Sifde o @@ T Rl O @ e gdadf wfawr ot
AT DY (3T AT o — 99W B AHET ST AMS T TRd gy gk @
T — afFEiRe — Fivaar @ @f o T @ arges 14 @1 Sedad &) @
T & 9% T 9 e @ — =raifudar, gy @ sgRw R ara
T AT TIT €, BT FHIE) U SUDT ATRV B & LA, S BT el
8% Hl BF o} dar 2 ¢ figla w qd =t o sfua vy @ aih
o B UisAr ¥ wewrll e ¥ gx v a4 @ - aifust el
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The order of the Court was delivered by : S.K. SETH, J.

4

Cases referred:

(2012) 8 SCC 216, (2009) 6 SCC 171, (1994) 6 SCC 651, (2015) 1
SCC 440, (2007) 8 SCC 1, (2004) 11 SCC 213, (1996) 10 SCC 760, (2008)
11 SCC 273, (2005) 4 SCC 435, (2004) 4 SCC 19, (2000) 2 SCC 617, (2005)
1 SCC 679.

Short Note (DB)
: *(16)
Before Mr. Justice Rajendra Menon & Mr. Justice Anurag Shrivastava
W.A. No. 230/2015 (Jabalpur) decided on 26 April, 2016

SUSHIL KUMAR SHARMA ...Appellant
Vs.
M:P. PROFESSIONAL EXAMINATION BOARD ...Respondent

Samvida Shala Shikshak Shreni-III Patrata Pariksha-2008, Ch eyan

Avam Pariksha Sanchalan Niyam, M.P, — Rounding off of the marks from

39.58 to 40 marks for the purpose of becoming eligible to participate in the

further selection process — Held —~Admittedly in the present case the rules

- of examination contemplates that a candidate should get 40% marks in

both the groups to be eligihle to participate in the further selection process

—There isno provision in the rule which permits for rounding off or granting
of grace marks to a candidate — Same is not permissible.

wi3aT et Rierw 59— Jraar TGr-2008, 7777 Y 99T WarcT
f%aqqz—a{ﬁaﬁaamuﬁmﬁﬂmaﬁa}mmma}mmég
aﬁwsg.ssﬁma‘di#q‘wfmﬁmm—ﬂﬁﬁafﬁa—wiwﬁ
T YT ¥ whar % w98 a9 e ¥ 5 ot Bt amt 9 99w
ufsar d A A @ fag At T g < wEt F 40 wRe o e w
- W — P ¥ Y oY I @ at R e ov sy st
THG YSH S B IR W 8 — Sag AT T 2 '

The order of the Court was delivered by: RAJENDRA MENON, J.
Cases referred:

2002 (2) MPLJ 619, W.P. No. 6903/2009 decided on 07:04.2010,
(2011)-8 SCC 108, (2012).8 SCC 568.

A.K. Singh and 4jay Dwivedi, for the appellant: :
Swapnil Ganguly, G.A. present in the Court extends his assistance to

this Court, even though the State is not a party. :
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LL.R. [2017] M.P, 1
- SUPREME COURT OF INDIA
Before Mr. Justice Dipak Misra &
. Mr. Justice Rohinton Fali Nariman

+ C.A.No.'6573/2016 decided on 19 July, 2016 .
COMMISSIONER M.P. HOUSING BOARD &ors. ...Appellants
Vs. -

M/S. MOHANLAL AND COMPANY . ...Respondent

A. Arbitration and Conciliation Act (26 of 1996), Section
34(3) and Limitation Act (36 of 1963), Section 14 - Applicability. -
Section 14 of Limitation Act is applicable in proceedings u/S 34(3) of
Arbitration and Conciliation Act. , . (Para 14)

z gy HIv YAE mﬁw (1996 F7 26), T 34(3) VT
TR g (1963 BT 36), GTer 14 — FAtwEar — aiehe sttt @

'ammmwwnahgagaﬁrﬁmaﬁsrmu(a)a%aaﬁamm

¥ @ B

B Limitation Act (36 of 1963), Section 14 - Exc!usion 'of fime
- Requisite - There should be liberal approach to advance cause of justice,
if there is mistaken remedy or selection of wrong forum - Both the
proceedings must relate to same matter in issue - Prosecution of earlier
proceeding must show due dlllgence and good faith, (Para '1 [))

(24 TREHT ST, (1963 BT 36), ST 14 — W7 BT HYTHA T
~ JFATY — = BT & .ATE B fag ver gResio ehar arfey, afy
Ted BUAR AT Tad BT BT 944 gl 8§ — < sriarfear & &
faare faww. @ wettm e+ =nfeg — t[‘a‘mmvfmé’taﬂsrﬁaham
deavar ¢9 wgATtawar gyriar 8 . .

C. Limitation Act (36 of 1963), Section 14 and Arbitration

-and Conciliation Act (26 of 1996), Sections 11 & 34 .~ Exclusion of

time - Dispute referred to Arbitrator - Parties participated - Award
passed - Respondent moved High Court for appointment of arbitrator
w/S 11 but not filed objection w/S 34(2) - High Court declined to appoint

- arbitrator - Then respondent filed ob]ectlon on 26.09.2011 u/S 34(2)

challenging award dated 11.11.2010 alongthh application u/S 14 of
Limitation Act - District Court and High Court allowed exclusion of
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time consumed in prosecuting thé case - Held - Here is. absence of
good faith - Respondent could have instead ‘of participating in

Arbitration procecding, taken steps for appointment of arbitrator or p
he could have filed objection u/S 34(2) within permissible parameters, TY]
but he chose an innovative path - This is neither good faith nor diligence ;

- Exclusion of time not granted. o (Para 18)

T GfefiaT SSFrra (1963 BT 36), GRT 14 §9 Areaeery Jlv
g€ ITETIH (1996 T 26), R 11 T 34 — gHT BT JYIAT — a7
weeer @ e — gg@ret 3w R — gars mlka - aRT 11 ®
sty woer ) Frgfya 3g veell 9w wATed @ WA T WY A
34(2) B aifa a1y UIGH A fFA - T A A qeAR Py
Pt 4 5oR fowr . aq goaelf § aRerm st @ orr 14 @ ST
AT @ e R 11112010 B FEE 1 gEtd @ g e

- 34(2) @ g R 26.00.2011 B FEW IWF fHar — wwRw @
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- Cases referred:

(2008) 2 MPLJ 103, (2001) 8 SCC 470, (2006) 6 SCC 239, (2008)
“7 SCC 169, (2005) 13 SCC 1. L -

JUDGMENT

" “The - Judgment of - the Court - was delivered by :
Dirak Misra, J. :- Leave granted i

- 2. ' The present appeal, by special leave, is directed against the order
. -dated 12th August, 2013, passed by the High Court of Madhya Pradesh,
- “Principal Seat at Jabalpur; in Civil Revision No.332 of 2012, whereby the
High Couirt has affirmed the view expressed by the learned Additional District
* - Judge; Bhopal, that the objection preferred by the respondent under Section
-, 34(2) of the Arbitration & Conciliation Act, 1996 (for short, 'the 1996 Act’)
. was condonable in aid of Section 14 of the Limitation Act, 1963 (for brevity,
- 'the:Act) - ' : . - :
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3. - .The present litigation has a history. The respondent had entered into a
contract for construction of 2 commercial complex at Bittan Market, E-5,
Arera Colony, Bhopal on 29th June, 2009. During thé subsistence of the
contract, certain disputes arose between the parties and ‘the matter was
arbitrated upon. Clause 29 of the contract, on the basis of which the matter
was referred to arbitration, reads as follows: .

"29 - Except as otherwise provided in this contract all questions
--and disputes relating to the meaning of the specifications,
designs, drawings and instructions, herein before mentioned
* andas to thing whatsoever, in any way, arising out of or relating
to the contracts, designs, drawings, specifications, estimates,
concerning the work, or the execution or failure to execute
. the same, whether arlsmg during the progress of the work or
after the completion or abandonment thereof, shall be referred
to the Dy. Housing Commissioner in writing for his decision
w1th1n a penod of thirty days of such occurrence. Thereupon,_ ’
the Dy. I-Iousmg shall give his written instructions and!or,
decision within a period of sixty days of such writteri request.
- This period can be extended by mutual consent of the parties. .-
-+ Ifdecided amount is more than Rs.25,000/- the same shall be - . .
: - referred to the Housing Commissioner for his perusal

Upon recelpt of written instructions, or decxsxon, the partles -
* shall promptly proceed without delay to comply such decision ~ .
or instructions, If the Dy Housmg Commlssxoner fails to glve T
. his instructions or decision in writing w1thm a period of 51xty o
~ daysor mutually agreed time after being requested, ifthe partles .
are aggrieved against the decision of the Dy. Housmg .
Commissioner the parties may within thirty days.prefer such
dispute/disputes for arbitration to the Addl. Housing.: - -
Commissioner subject to the _]unsdlctlon and limitations in
" accordance with the prov151ons of Madhyastham Adhlkaran
_ Adhiniyam, 1 995. In casé the dispute is within the _]lll'lSdlCthl‘l
- of Addl. Housing Commlssmner he shall then act ‘as sole
arb:trator and he shall pass an award after hearmg both the
parties, strlctly in accordance with the provisions of the “
Arbitration Act, 1940 and the rules made thereunder for the
time being in force.
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If the contractor does not make any demand for arbitration in
respect of claim(s) in writing within ninety days on receiving
information from the Executive Engineer that the final bill is
ready for payment, the claim of the contractor shall be deemed
to have been waived and shall be absolutely barred and the
Board shall be discharged or released of all the liabilities under
the coritract in respect of such claim(s).

A reference to the Arbitration shall be no ground for not
continuing the work on the part of the contractor and payment

as per terms and conditions of the agreement shall be continued~ -
by the Board." s

4. Relying on the said clause, the matter was referred to the Additional
Housing Commissioner, the sole arbitrator, who passed an award on 11th
November, 2010. Be it stated, both the parties appeared before the learned
arbitrator and on the basis of the materials brought on record, the learned

arbitrator passed the award. As is manifest from record, the arbitrator diﬁ'not -
find any justification to allow any of the claims of the respondent-contractor. ~~ *

5. When the miatter stood thus, as it appears, wisdom dawned upon the
respondent and he thought that he could take a somersault. And that propelled
him to file an application under Section 11 of the 1996 Act before the High -
Court of Madhya Pradesh, which formed the subject matter of Arbitration
Case No.135 0f 2010, for seeking appointment of an arbitrator to adjudicate
the disputes. It was contended before the High Court that clause 29 of the
contract could.not be treated as an arbitration clause and, therefore, the court
should appoint an arbitrator. To bolster the said stand, reliance was placed on
M.P. Housing Board and Another vs. Sohanlal Chourasia and Another®.

6. The learned Single Judge reproduced the relevant passages from the
said judgment and came to hold as follows:

"From the aforesaid clause, it is seen that if any dispute arises
“between the parties, the matter has to be resolved by reference
to the Dy. Housing Commissioner and, thereafter, to the Addl.
Housirfg Commissioner. The provisions of Arbitration Clause
clearly- indicates that the Arbitrator appointed under the

1. (2008)2 M:l_’.}...]. 103
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agreement is a named arbitration namely the Addl. Housirig -
Commissioner and he has to exercise, powers available under.
the Arbitration Act of 1940. Available on record is an award
passed by the Arbitrator i.e. the Addl. Housing Comrmssxoner
vide Annexure P5 and once in terms of clause 29 of the
Agreement, the arbitrator i.e. the AddL. Housing Commissioner
has adjudicated the dispute and has passed an award, no
 further action is to be taken in these proceedings against w/s

.11, as the sole arbitrator in accordance with Arbitration
‘Agreement has-already adjudicated the dispute between the
parties, If the petitioner is aggrieved by the adjudication of the
dispute, he can now challenge the award of the Arb1trat1on in
. accordance with law.

In the light of the resolution of the dispute by the sole Arbxtator

in accordance with clause 29 of the agreement, this court does -
not find any ground fo interfere into the matter. The _]udgment
relied upon by Sh. Shashank Shekhar is clearly distinguishable.

In that case the question and the power is exercised by the_ L
Addl. Housing Commissioner u/s 29 of the agreement in -
question. In the said case, it is only held that a Dy, Housing
Comrhissioner deciding the claim under clause 29 is not an..

Arbltrator " .
7. We must 1mmed1ately state that the said order was not assailed and !
has been allowed to attain finality. - . >
. 8. After facing non-success before the High Court in his effort to get an

arbitrator appointed, the respondent thought it approprlate to file an objection
under Section 34(2) of the 1996 Act to challenge the award. The said
apphcatlon was filed on 26th Seéptember, 2011, It is apt to note here that the
award was passed on 11th November, 2010. -

9. Therespondent, along with his objection, filed an apphcatlon under
Section 14 of the Act seeking exclusion of the time consumed in the
proceedings asserting that he was bonaﬁdely prosecuting the case in the court
baving no jurisdiction. The learned Additional District J udge, upon hearing .
the learned counsel for the parties, allowed the application on  the fouridation
that the respondent was entitled to exclusion of time under Se_ctlon 14 of the
Act. ] '
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10.  Being grieved by the aforesaid order, the appellant preferred civil
revision before the High Court and, as has-been stated earlier, the High Court
did not find any infirmity in the order passed by the learned Additional District
Judge and, accordingly, gave the stamp of approval to the same.

11.  We ilave heard Mr. Sushil Dutt Salwan, learned counsel for the
appellants and Mr. Shekhar Sharma, learned counsel for the respondent.

12.  Thesingular issue that emerges for consideration is whether in the
obtaining factual scenario, Section 14 of the Act would be applicable. To
appreciate the controversy, it is necessary to refer to Section 34(3) of the
1996 Act. It reads as follows: '

"34(3) Anapplication for setting aside may not be made after
three months have elapsed from the date on which the party
making that application had received the arbitral award or, if a
request had been made under Section 33, from the date on
which that request had been dlsposed of by the arbltral tribunal:

Prov1ded that if the Court is satlsﬁed that the appllcant was
prevented by. sufficient cause from makmg the application within
the said period of three months it may entertain the application
Witﬁfn a further period of thirty days, but not thereafter."

13.  This Court in Union of India vs. Popular Construction Co.?
mterpretmg the saJd provision has held that:-

"As far as the language of Section 34 of the 1996 Act is
concemned, the crucial words are "but not thereafter” used in
ﬂleﬁ(oviso to sub-section (3). In our opinion, this phrase would
amotint to an express exclusion within the meaning of Section
29(2) of the Limitation Act, and would therefore bar the
application of Section 5 of that Act. Parliament did not need
to go further. To hold that the court could entertain an
application to set aside the award beyond the extended period
- underthe proviso, would render the phrase "but not thereafter"
wholly otiose. No pnncxple ofi mterpretatmn would justify such
aresult”. . :

2 (2001)8SCC470
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And again:-

"Furthermore, Section 34(1) itself provides that recourse toa-
‘ourt against an arbitral award may be made only by an application
for setting a31de such award "in accordance with" sub-section (2) ,-
and sub-section (3). Sub-section (2) relates to y grounds for setting _
aside an award and is not relevant for- our purposes. But an .
application filed beyond the period mentioned in Section 34; sub- : .
section (3) would not be an application "in accordance with that,
sub-section, Consequently by virtue of Section 34(1), recourse
to the court against an arbitral award cannot be made beyond the.
period prescnbed The 1mportance of the period fixed under
Section 34 is emphasised by the prov1510ns of Section 36 whlch

: provide that

"where the time for making an aipplication to set aside the
arbitral award under Section 34 has expired ... the award shall
be enforced under the Code of Civil Procedure, 1908 in the: -
same manner as if it were a decree of the court”.

This is a significant departure from the provisions of the '
Arbitration Act, 1940".

14.  The aforesaid authority makes it a'bsolutely clear that the scheme of
limitation provided under the 1996 Act is different than 1940 Act; and,
therefore, an application filed beyond the period of limitation under Section

" 34(3) of 1996 Act would not be an application in accordance with the said

provision. As is evident from factual narration, the application was filed beyond

‘the period prescribed in the said provision. Therefore, it could not have been
-entertained under the 1996 Act. However, the appellants sought exclusion of

the time spent in'the proceedings in court as envisaged under Section 14 of
the Act, It is settled in law that Section 14 of the Act applies to Section 34(3)

‘of the 1996 Act. It has been so held in State of Goa vs. Western Builders®

and Consolidated Engineering Enterprises vs. Principal Secretary, .
Irrtganon Department and others*.

15.  Having stated thus, we.are obhged to scrutmlse under what snuatlons
Section 14 of the Act gets attracted. Section 14(1) of the Act, which is relevant

3 (2006)6800 239 . 4._ (2008) 78CC169 -
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for the present purpose, reads as follows:

16.

dealing with the conditions in which Section 14 will be applicable, enumerated .

"14. Exclusion of time of proceeding bona fide in court
without jurisdiction.- (1) In computing the period of limitation
for any suit the time during which the plaintiff has been
prosecuting with due diligence another civil proceeding, whether
in a court of first instance or of appeal or revision, against the
defendant shall be excluded, where the proceeding relates to
the same matter in issue and is prosecuted in good faith in a
court which, from defect of jurisdiction or other cause of a like
nature, is unable to entertain it."

In Consolidated Engineering Enterprises (supra), the Court, while -

five conditions which are as follows:

“(1) Both the prior and subsequent proceedings are civil
proceedings prosecuted by the same party;

(2)  The prior proceeding had been prosecuted with due
diligence and in good faith;

(3)  The failure of the prior proceeding was due to defect
of jurisdiction or other cause of like nature;

(4)  The earlier proceeding and the latter proceeding must
relate to the same matter in issue and;

tS) Both the proceedings are in a court."
In the said case, it has also been stated that:-

"... While considering the provisions of Section 14 of the

Limitation Act, proper approach will have to be adopted and

the provisions will have to be interpreted so as to advance the
cause of justice rather than abort the proceedings. It will be
well to bear in mind that an element of mistake is inherent in
the invocation of Section 14. It fact, the section is intended to
provide relief against the bar of limitation in cases of mistaken
remedy or selection of a wrong forim. On reading Section 14
of the Act it becomes clear that the legislature has enacted the
said section to exempt a certain period covered by a bona



. o
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17.  From the aforesaid passage, it is clear as -nopn.day that there hasto
be a liberal interpretation to advance the cause of justice. However, it has
also been laid down that it would be appllcable in cases of mistaken remedy

or selectlon of a wrong forum. As per the conditions enumerated, the earlier

proceedmg and the latter proceeding must relate to the same matter in issue.
It is worthy to mention here that the words "matter in issue" are used under
" Section 11 of the Code of Civil Procedure, 1908, As has been held in
Ramadhar Shrivas vs. Bhagwandas” the said expression connotes the matter
which is directly and substantially in issue. We have only referred to the said
authority to highlight that despite liberal mterpretat;on placed under Section
14 of the Act, the matter in issue in the earlier proceeding and the latter

proceeding has to be conferred requisite importance. That apart,-the..
- prosecution of the prior proceedmg should also show due diligence. and good :

. faith.

18.  Inthecaseathand, the res'pondent' a_ppeared before the learned érbitraté'r
and after the award was passed, chose not to file any objection to the award
immediately. On the contrary, the réspondent filed an application under Section
11'0f 1996 Act before the High Court for appointment of an arbitrator. As has
been stated earlier, the learned Single Judge of the High Court distinguished the
decision in the case of Sohanlal Chourasia and Another (supra) and came to
hold that the application was not maintainable. However, he granted liberty to the
respondent to file an objection in accordance with law. The words "in accordance
with law" gain significance. It allows an argument to be canvassed by the respondent

that the time spent in earlier proceedtng deserved exclusion while computing the .

period of limitation. But, an'ominous one for the resporident, whether Section 14
is at all attracted? Had the learned Single Judge stated that the period consumed
for pursuing the remedy under Séction 11 of the 1996 Act, would be excluded for
filing objection, possibly the matter would have been different. In any case, we do

not intend to dilate further on that aspect. It is quite clear that the quoted portion .

. heremabove does not so indicate. It only grants liberty to the respondent to file an

objection in accordarice with law. Section 14(1). of the Act which we have.
reproduced, lays down that the proceedings miust relate to the same matter in -

issue. It emphasises on due diligence and good faith. Filing ofan apphcatlon under

Section 11 of the 1996 Act foran appomtment of arbmator is totally dlﬁ'erent than .

“@osyizscct . T

o
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an objectlon to award filed under Section 34 of the 1996 Act. To putit differently,
one is at the stage of initiation, and the other at the stage of culmination. By no
stretch 0f imagination, it can be said that the proceedings relate to "same matter in
1ssue" ‘Additionally, the respondent had participated in the arbitral proceeding and"
- was aware of passing of the award. He, may be, by design, invoked the jurisdiction
. of the High Court for appointment of an arbitrator, We are absolutely conscious
that liberal interpretation should be placed on Section 14 of the Act, but if the fact -
situation exposits absence of good faith of great magnitude, law should not come
to'the rescue of such a litigant. We say so because the respondent instead of"
_part1c1patmg in the arbitration proceedings, could have 1mmed1ately taken steps
- forappointment of arbitrator as he thought appropriate or he could have filed his
objections under Section 34(2) of the Act within permissible parameters but he
chose a way, which we are disposed to think, an innovative path, possibly
harbouring the thought that he could contrive the way where he could alone rule.
. Frankly speaking, this is nelther diligence nor good faith. On the contrary, it is
absence of both.

19. ' Inview of the aforesaid analysis, we find that the High Court has fallen
into grave-error by concurring with the opinion expressed by the learned
Additional District Judge and, therefore, both the orders deserve to be
lancinated and accordmgly, we so direct.

20. -The appeal is, accordmgly, allowed There shall be no order asto
costs

- . -

t

Appeal ral!o;med,
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. SUPREME COURT OF INDIA
. - Befare M5 Justice J. Chelameswar &
. - -Mr, Justice Abhay Manohar Sapre -
- C.A.No. 8254/2016 decided on 23 August, 2016

AJAYARJUN SINGH R Appellant
Vs, <7 ' - .
SHARADENDU TIWARI & ors. S Respondents* :

) CMI Procedure Code (50f1 908), Order 6 Rule 16 - Smkmg out
- plqadmgs of the Election Petition - Appellant was one of the star
campaigners for the said election for the State of Madhya Pradesh -
Therefore, he was required to campaign for his political party, not only in

~
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his constituency but: alsoinother _éonstituencles of the State - In'the absence - .
of any allegation that the appellant used the helicopter for travelling within-
76-Churhat constituency for the purpose of campaigning, the expenditure. .
incurred on that account, cannot beincluded in the election expendlture of -

_ theappellant- Therefore, Paragraph 14M of the electlon petltmn isliable -

“to be struck off. " . *(Paras 31 & 33) :

ﬁfﬁamw@ar(msws) T4 ¢ Py 16 FrafaT aifver
, @ afyael 21 gerar arar — sierdf . TIWH}MWWHER
uanaﬂ#ﬁwm sufire, Sud 7 dad Swd frafeT &7 § o, avy
? a7 frafew 831§ M 99 Tae <o BT TAR 0 FURK o -
frelt it @ i ¥ fr aframeff 3 -7e—geee PafaT &3, @ faw yar
FE P TAwE ¥ feier B wE -, e W oaed ey T am,
atﬁmaﬁa%ﬁafanm#mﬂaﬁmmm araﬁaﬁﬁum
aﬂasﬂmuweaﬁﬁaﬁm%l

Cases referred:

AR 1965 sc 610, (2012) 7 SCC788.° 1 R e

S L T JUDGMENT. . o v oG e

* The 'Jndgment of ' the: Court ' \"v'as’g . &ell\raére?cl"' ‘.bj(f' l.
CHELAMESWAR,J - Leave granted - ol '

TR H

2. | Aggneved by.the Order dated 17 11 2014 of the order of the ngh
‘Court of Madhya Pradesh in LA No. 12911 0f 2014 in Election Petition No.
-1 of 2014, the unsuccessful applicant therein preferred the instant appeal

* The appellant hérein is the réturned candidate from 76 Chirhat -
Assembly constituenicy of the State of Madhya Pradesh in the Genetal Eleetlons
held in the year 2013. He was a candidate sponsored by the Indian Natlonal
Congréss Party and won by margiiof 19,356 votes. Challengmg the legahty
of the election of the appellant, the first respondent herein, one of the othier .
‘candidates at the said election, filed Election Petition No.1 of 2014,

4. ' . ' The appellant herein filed .A; No. 12911 of 2014 lnvokmg Order VI
Rule 16 of-the Code of Civil Procedure, 1908 (CPC) praying various
paragraphs of the election petltlon be struck off1 on the ground that the .

S vLrL b

‘1 Para 25. That, the answering respondent therefore, respectfully*submats ‘that
paragraphs 14(A), 14(D) from pages 24 to 29 beginning from“in‘the Shadow Expense
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allegations contained in those paragraphs are frivolous and vexatious etc. By

the order impugned in this appeal the said 1.A: was dismissed. Hence the

instant appeal

5. Before we examine the various questions that arise in this appeal we
thmk it proﬁtable to examine the scheme of Order VI, Rule 16.

“16. Striking out pleadings — The Court may at any stage of
the proceedings order to be struck out or amended any matter
inany pleading —

(a) which may be unnecessary, scandalous, frivolous or
vexatious, or

(b) which may tend to prejudice, embarrass or delay the fair
trial of the suit,or ~ °

() which is otherwise an abuse of the process of the Court.”

It authorises the court to order that any matter in any pleading before it be
struck out on the grounds specified under clauses (a), (byand (c). Each 6ne
of thc;m is a distinct ground. For example, clause (a) authorises the court to
strike out the pleadings which may be (i) unnecessary, (ii) scandalous, (iii)

frivolous, (iv) vexatious. If a pleading or part of it is to be struck out on the |

ground that it is unnecessary, the test to be applled is whether the allegation
contained in that pleading is relevant and essential to grant the relief sought.
Allegations which are unconnected with the relief “sought in the proceeding fall

under this category. Similarly, ifa pleading is to be struck out on the ground.

that it is scandalous, the court must first record its satisfaction that the pleading
is scandalous in the legal sense and then enquire whether such scandalous
allegat:on is called for or necessary having regard to the nature of the relief
sought in the proceeding. The authority of the court under clause (¢) is much
wider. Obviously, such authority must be exercised with circumspection and
on the basis of some rational principles.

6. The very purpose of the Rule is to ensure that parties to a legal
proceedmg are ‘entitled ex debito justitia to have the case against them

Register . , . Annexure P/19”, 14(E), 14(F), 14(G) (i), 14(H) (i), 14(1), 14(L), 14(M), 14(N),
14(0), paragraphs 15 to 17 and 19 be struck off from the pleadings as the same are
irreleV'an_t, unnecessary, frivolous and -vexatious.

13

¥

L



LLR.[2017IM.P.  A.A. Sirigh Vs. Sharadendu Tiwari (SC) 13

presented inan 1nte11mble form so that they may notbe embarrassed inmeeting
the case? - ) ‘

7. In the context of the application of Order VI Rule 16, CPC to the
election petition, this Court in Bhikaji Keshao Joshi and Anothér Vs. Brylal
" Nandlal Biyani and Others, AIR 1965 SC 610 held that a court examining
an election petition may order striking out of charges which are vague’

8. In Ponnala Lakshmaiah Vs. Kommuri Pratap Reddy and Others
(2012) 7 SCC 788, this Court considered the scope of an application under
Order VII Rule 11 CPC. Such an application was filed by the returhed
candidate praying that the election petition be dismissed for non-disclosure of
any cause of action. This Court opined that for the purpose of determining -
. such an application, the averments in the election petition must be taken to be
factually corfect and thereafter examine whether such averments furnish the
cause of action for granting the relief'to the petitioner. Such a conclusion was
recorded on the basis of the law laid down in an earlier judgment of this
Coutt', We are of the opinion the same principles of law are apphcable even
while adjudicating the application under Order VIRule 16.

9. In the light of the above pnnc_l_ples of law, we proceed to examine the
case on hand. The election of the appellant is challenged on the ground 6f
commission of various corrupt practices falling under Section 123(1), 123(3)
and 123(6) of the Representation of the People Act, 1951 (heremafter referred
to as “the Act™):

2 Galdmg Vs. Wharton Salt Works, (1876} 1 Q BD374

-

3. it should have ordered a striking out of such of the charges whlch remained vague
and called upon the petitioners to substantiate Ihe allegations in respect of those
" which were reasonably spectﬁc -

4. Lwerpoo! & London S.P. and Assn Ltd Vs. M V Sea Success A (2004) 9SCC 512,

Para 8. To the same effect is the decision of this Court in Liverpool.& London S.P. and
1 Assn. Ltd. Vs. M. V. Sea Success I where this Court heid that the disclosure of a cause
of action in the plaint is a question of fact and the answer to that question must be
found only from the reading of the plaint itself. The court trying a-suit or an election -
petition, as the position is in the present case, shall while examining whether the plaint
or the petition discloses a cause of action, to assume that the averinents made in the
plaint or the petition are factually correct. 1t is only if despite the averments being
taken as factually correct, the court finds no.cause of action emerging from lhe averments
that it may be Jjustified in rejectmg the plaint...

Ty
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-#123. Corrupt practices.—The following shall be deemed
to be corrupt practices for the purposes of this Act:—

(1) "Bribery", that is to say—

(A)any gift, offer or promise by a candidate or his agént or by

any other person with the consent of a candidate or his election

- - agent of any gratification, to any person whomsoever, with the
_object, directly or indirectly of inducing—

*(a) a person to stand or not to stand as, or to
withdraw or not to withdraw from bemg a
“candidate at an electlon or

(b) an elector to vote or refrain from voting at
an election, orasa reward to—

(1) a person for having so stood or not stood or for having
-..withdrawn or not having withdrawn his candidature; .

or ‘ '

(ti)an elector for having voted or refrained from voting;

* (B) the receipt of, or agreement to receive; any gratification,
__whether asamotive ora reward—

(a)bya person for standmg or not standing as,
orfor withdrawing or not withdrawing from
being, a candidate; or

(b) by any person whomsoever for himself or any
other person for voting or refraining from voting,
"orinducing or attempting to induce any elector to
vote or refrain from voting, or any candidate to
withdraw or not to withdraw his candidature.

Para 10. Applying the above principles to the case at Ahand, we do not see any error in
the order passed by the High Court refusing to dismiss the petition in limine on the

-ground that the same discloses no cause of action. The averments madé in the election -

petition if taken to bé factually correct, as they ought to for purposes of determining
. whether a case for exercise of powers under Order 7 Rule 11 has been made out, do in
our opinion, disclose a cause of action. The High Court did not, therefore, commit any
error much less an-error resulting in miscarriage of justice, to-warrant interference by
this Court in exercise of its extraordinary powers under Article 136 of the Constitution.

»
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(3)  Theappeal by a candidate or his agent or by any other- * -
' person with the consent of a candidate or his election agent to -
Yoteor refrain from voting for any person on the ground of his
religion, race, caste, community or language or the use of, or
appeal to rel1g10us symbols or the use of, or appeal to,. national
symbols, such as the national flag or the national emblem, for
the furtherance of the prospects of the election of that candidate

or for prejudiciall}r affectino the election of any candidate:

Provided that no symbol allotted under this Act to a candidate
shall be deemed to be areligious symbol ora nanonal symbol
" for the purposes of this clause.

~(6) The incurring or alxtho_ﬁzing of expenditure in contravention
of section 77.”

i.e. bribery, soliciting votes on the ground of rellglon and incurring of expenditure .
in contravennon of Section 77 of the Act.

10. The allegations regarding the commission of corrupt practices falling
under Section 123(1) are to be found in para 19 of the election petition. The
- allegations regarding commission of corrupt practices falling under Section
123(3) are contained in paragraph 18 of the election petition, which ts not
one of the paragraphs which was prayed to be struck off*. '

11.  Allthe remaining paragraphs which were prayed to ‘be struck off,
pertain to the allegation of corrupt practice falling under Section 123(6). The
allegations contained in each one of these paragraphs pertain to the expenditure
incurred under different heads by the appellant in connection with the election
campaign®. According to the Respondent the total amount of expenditure so

5. See Footnote 1.

6. Thatisthe admmed case (nghtly) even of the appellam at para 3of the LA, 12911
. of 2014, it is stated, .

“The ent:re election pemlon is based on :-
(a) Under valuation of the items used in the election campaign

(b)' Non disclosure of expenses in respect of cerlam items alleged to have been
used in sueh electlon
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incurred by the appellant is in excess of the limit prescribed under Section 77
ofthe Act.

12.  Theallegations contained in para 197 of the election petition are not
disputed by the appellant. On the other hand, he chose to explain his conduct
in para 24 of the L A. )

“24. The answering respondent hereby respectfully submits
that an amount of Rs. 20 lacs is earmarked for expenditure by

- every member of the M.P. Legislative Assembly every year in
his constituency. A Minister and Leader of Opposition are
provided Rs. 20 lacs per year for voluntary grant. The manner
in which this grant is to be distributed is the sole discretion of
such Minister/Leader of Opposition. The Minister/Leader of _ °
Opposition gives a list to the Secretary of the Vidhan Sabha
containing the names of the persons and the amount to whom
the grant is to be made. Accordingly, the drafts are issued
to the persons concerned as per procedure.”

13.  Whether the explanation is factually correct and, if so, what are the
legal implications of the said explanation are matters to be decided in trial of
the election petition. If the explanation is either found to be untrue or legally
unacceptable, the allegation made in para 19 of the election petition is sufficient

7. 19. That during model code of conduct, to bribe voters, INC Candidate/respondent
no. | through his representative Shri Bharat Singh, (Vidhayak Pratinidhi) has distributed
large quantity of demand drafts/cheques issued by different account maintained at T.T.
Nagar Bhopal. The petitioner came across with one of the said cheques/demand draft
issued in favour of one Charka Kol who is voter from polling station Dhanaha. Even
during election the drafis were distributed by Bharat Singh as Vidhayak pratinidhi,
since INC Candidate Respondent No.1 is Member of Legislative Assembly continuously
and known as Vidhayak. The Election agent of petitioner has made a complaint to
observer in this regard. The copy of complaint made to observer by election Agent is
being filed herewith as Annexure P-53. However even then the same corrupt practice
continued by representative of INC Candidate/Respondent no.l representative Shri
"Bharat Singh and anti dated cheques/Demand Drafts were given to voters to influence
their votes. Another such draft drawn in favour of Rajkumari Saket has been brought to
the notice of petitioner who was not able to encash it as she don’t have any account.
When the petitioner enquired from her she disclosed that the same has been given to
her by Shri Bharat Singh on 12/11/2013 with a request that “Rahul Bhaiya” has arranged
the fund for her employment and have requested for vote of her and her family member.
The copy of demand draft is being filed herewith as Annexure P-54.

-

-

e
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to hold that the Appellant is guilty of the corrupt practice under S. 123( 1).
Therefore, we do not find any error in the order of the High Court in refusing
to strike off the pleadings in para 19 of the election petition.

14.  'We now examine the validity of the impugned order insofar as it pertains
to the incurring of expenditure (by the appellant herein) beyond the permissible
Hmits prescribed by law. An analysis of the allegations contained in various
sub-paragraphs of paragraph 14 and in paragraphs 15, 16 and 17 of the
election petition indicates that the excess expenditure said to have been incurred
by the appellant falls under three heads.

Furnishing of inaccurate information? to the District Election Officer:

(i) regarding the quantity and quality of the material used in the campaign by
the appellant herein,

(ii) regarding the cost of the various items so used by the returned candidate
by giving false information based on deliberate under-valuation of the material
actually used by the appellant,

(iiii) Total non disclosure of certain expenditure incurred by the appellant for
(a) organizing a meeting of one of the top functionaries of the political party
(Shri Rabul Gandhi) which sponsored the appellant at the election, and (b)
the use of a helicopter by the appellant during the relevant period.

15.  Theallegations and counter allegations regarding the quantity and
quality of the material used by the appellant during the course of his election
campaign and value of such material are pure questions of fact which are
required to be established on evidence. The law in this regard as already
noticed is that until proved otherwise the allegations in the election petition
must be presumed to be true. The burden of establishing the truth of all those
allegations is essentially on the respondent/election petitioner. We have
meticulously gone through the various allegations in this regard contained in
various sub-paragraphs of paragraph 14 and we are of the opinion that there

8. Anobligation flowing from Section 78 of the RP Act, 1951

“Section 78. Lodging of account with the district election officer.—Every
contesting candidate at an election shall, within thirty days from the date of .
election of the returned candidate or, if there are more than one returned candidate
at the election and the dates of their election are different, the later of those two
dates, lodge with the district election officer an account of his election expenses
which shall be a true copy of the account kept by him or by his election agent
under section 77.”
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is nothing which warrants striking out of all those pleadings invoking Order VI

Rule 16 CPC. Each of the paragraphs contains allegations that the appellant

* -incurred some expenditure (specified) under some head or the other. The sum
~ total of such amount would exceed the permissible limits of expenditure under
- Section 77 of the Act. .

16.  The only question which deserves our attention in this regard is that it

is the case of the appellant that under the procedure that is being followed by
- the Election Commission a rate list has been finalized with respect to each one
_ of the items to be utilized in the campaign by any one of the candidates at an
* election. The appellant’s declaration of his expenditure with regard to the
-various items used during the process of campaign is consistent with such

determination made by the Election Commission. Therefore there cannot be

any further enquiry regarding the correctness of the declaration made by him

about the expenditure incurred in connection with those materials. The
- appellant’s pleading in this regard in .A. is as follows:-

“5.  That, under Rule 90 of Conduct of Elections Rules,

. 1961 the maximum election expenses to be incurred by a
candidate in respect of M.P. State L egislative Assembly election
has been fixed at Rs. 16 lacs. In order to have a check over
the limit of election expenses the Collector/District Election
Officer prepared a rate list of various items which were sought
to be used in the election campaign by appointing a Sub
Committee of three responsible officers. The Committee
pursuant thereto ascertained the rates of such material from
open market in consultation with the representatives of major
political parties and thereafter prepared a final rate list of
various items used in the election. The answering respondent
is filing copy of proceedings of the Collector/District Election
Officer fixing the rates of different items used in the election as
Document No.1. The petitioner has filed a copy of rate list as
Annexure-P-3. The publication of rate list preceded the
proceedings held in that behalf by the District Election Officer,
which the answering respondent has now filed as Document
No. 1. The rate list so prepared by the Election Officer has
not been disputed by any of the political party or their
representatives.
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6. That, certain items which could not find place in the
rate list so prepared by the Collector have since been included
in the ‘shadaw register’ of each candidate prepared by the
Election Expense Observers. Such rate list and the shadow
register are final and conclusive. The rate list and the ‘shadow
register’ are not open to challenge and the valuation in respect
of such items cannot be reassessed and revalued by this Court
in an election process,”

¥k kR dkdkokkokokok ook ok ok ok

9. That, the present election petition will not be
maintainable in respect of expenses incurred by the answering
respondent which have been accepted by the District Election
Officer (for short, “DEO’) inasmuch as this Court will not sit
over rate list or shadow register to give its own valuation of
the election material, as the same would be beyond the scope
of trial of election petition under the Representation of People
Act of 1951 (hereinafter referred to as the “1951 Act”).

17. Onthe other hand, it is the case of the respondent that the determination
made by the Election Commission is not conclusive of the prices of the material
used by any candidate at the election. Apart from that, the actual quantity of
the campaign material used by any candidate at an election and its cost is
always a question of fact. After an election is concluded, it is always open to
any election petitioner to demonstrate in an election petition that the campaign
material used by the returned candidate is more expensive than what was
determined by the Election Commission, after all the value of the material
depends both upon the quality and quantity of the material used. All these are

questions of fact which are required to be examined and determined by the
court in an election petition.

18.  We accept the submission of the election petitioner. The values fixed
by the Election Commission or its functionaries are not conclusive. There is
no statutory basis for such an exercise. The valuation made by the Election
- Commission obviously would be based on the samples supplied by the .
candidates. There can never be any presumption that the candidates used the
same quality of material in the actual process of campaigning, Apart from that
the quantity and the quality of the material used in the election campaign and
the real cost of the material actually used by any candidate are always questions
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of fact, which are required to be established in evidence. We are of the opinion
that the High Court rightly rejected the application of the appellant on this
count.

19.  The only major issue which requires an examination is regarding the

third head mentioned (Para 14) above. It is once again required to be divided '

into two sub-headings,

(a)  Theexpenditureallegedly incurred in connection with the public meeting
of Shri Rahul Gandhi at the District Headquarters, Sidhi on 20th
November, 2013. The allegations in the regard are to be found in para
14(L) of the election petition.

The substance of the allegation is that though the mecting was
held at Sidhi which is beyond the territorial limits of Churhat
Constituency (from which the parties herein contested), the appellant
was not only present at such meeting but also shared the dais with
Shri Rahul Gandhi (Vice-Chairman of the Indian National Congress).
The appellant mobilized lot of voters from his constituency and hired
vehicles for that purpose incurring expenditure. The appellant also
incurred expenditure in connection with the erection of the pandals,
security arrangement etc. According to the respondent, such
expenditure would be Rs.13,88,073/- and the same is required to be

. added to the election expenditure of the appellant.

()  That the appellant between 4.11.2013 to 19.11.2013” traveled on 8
occasions by chartered flights between Bhopal to Sidhi. According to
the respondent, on this count alone the appellant incurred an expenditure
of Rs.40 lakhs. The details of such flights and the allegations are to be
found at para 14(M) of the election petition.

20.  Theresponse of the appellant as disclosed by IAN0.12911 of 2014
with regard to the abovementioned two allegations is found at paragraph nos. 19
and 20. It can be seen therefrom that the appellant does not dispute that there
was a public meeting in the ground of Sanjay Gandhi College at Sidhi on
20.11.2013 attended by Shri Rahul Gandhi. According to the appellant, the
venue of the meeting is within the territorial limits of 77 Sidhi Assembly

9. Periods relevant for the purpose of deciding the expenditure incurred under Section
77.

W ¥
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Constituency but not within the territory of 76 — Churhat Assembly
Constituency. The meeting was organized by one Shri Kamleshwar Dwivedi
who was the candidate of the Indian National Congress Party contesting from -
the said constituency. The said Kamleshwar Dwivedi lodged the accountunder -
Section 78 of the Act disclosing the details of the expenditure incurred by him
for conducting the aforesaid meeting which was duly accepted by the Returning
Officer of 77 - Sidhi Assembly Constituency. It is the specific plea of the
appellant that he was present in the said meeting because he was also one of
the “star campaigners” for the Indian National Congress Party in the said
election. According to the appellant, the appellant is under no legal obligation -
to account for the expenditure incurred for organizing the said meeting".

21.  Itissignificant to notice that there is no specific denial by the appellant -
of'the allegation in the election petition that the appellant herein had hired a
large number of vehicles!! to facilitate voters from his constituency to attend
the said public meeting. IA No.12911 of 2014 is absolutely silent regarding
that allegation. The appellant does not even deny the allegation. We must not
be understood to be holding that if the appellant had denied the allegatxon
such denial would suffice to strike out of the pleadings.

22.  Coming to the second limb of that head regarding the cost incurred
for the construction of pandals or barricades in connection with the
abovementioned meeting of Shri Rahul Gandhi, the stand taken by the appellant
inthe abovementioned IA is that the said meeting was held beyond the territorial

10. If expenses of such meeting have already been shown by the candidate in whose.
constituency the meeting was held, it was not necessary or obligatory upon the
answering respondent to account for the expenses of such meeting which had not
taken place in his Constituency. [See: IAN0.12911 0f 2014, para 19 ]

11. The perusal of permission application which was obtained by INC for the said
meeting, would make it clear that presence of first respondent was the individual act of
the first respondent, his presence was as a candidate of 76 Churhat of INC, a large
numbers of vehicle were illegally hired by INC Candidate/respondent no.1 in order to
facilitate voters from his constituency 76-Churahat to attend the said public meeting.
There are around 44 buses and number of taxi permit vehicle along with private vehicle
were used for transportation of voters to attend said public meeting. The posters used
there have photo/picture of respondent no.1, therefore, the entire expenditure of the
said meeting would be included in the expenditure of first respondent, as no other
candidate of any other adjoining constituencies shared the dais with Mr. Rahul Gandhi.
(See: Para 14-L of the Election Pet:t:on)
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limit of the assembly constituency from which the appellant contested. The
Indian National Congress Party’s candidate contesting from Sidhi constituency
had declared the expenditure incurred in connection with the said meeting.
The appellant is under no legal obligation to make any declaration of the
expenditure incurred by him in connection with the said meeting.

23 It may be noted that the appellant does not make any categoric
assertion that he did not incur any expenditure in connection with the said
meeting.

24.  Coming to the use of the Helicopter, once again it is not a case of the
appellant that he did not use the helicopter as alleged by the respondent —
election petitioner. His defence is that he is one of the ‘star campaigners’
contemplated under Section 77 of the Act. The expenditure was incurred by
him for the use of the Helicopter as a ‘star campaigner’. In that capacity he
had to travel throughout the State holding public meetings propagating
programme of the Indian National Congress Party. The expenditure for the
use of the helicopter was “borne by the Indian National Congress™ and,
therefore, outside the purview of the election expenditure of the appellant.
The relevant portion of the pleading at para 20 of the JANo0.12911 0of 2014
reads as follows:

“In this view of the mater, the expenses so incurred in the
use of helicopter has since been borne by the Indian
National Congress, New Delhi and the same is outside the
purview of election expense so far as the answering respondent
is concerned by virtue of Explanation 1(a) to Section 77
referred to above. It is, however further added that the
~answering respondent besides being a star campaigner was
also a leader of opposition in the last M.P. State Legislative
Assembly. The answering respondent is otherwise a veteran
leader of the Indian National Congress Party and on account
of his capacity as such, he was appointed as Star Campaigner
and has traveled throughout the State, holding public meetings,
propagating programme of the Indian National Congress Party.
The expenditure so incurred in use of helicopter in propagating
the programme of the party throughout the State cannot be
included in the election expense of the answering respondent
in respect of his election from 76, Churhut Vidhan Sabha

»
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Constituency. It is further made clear that he never used
helicopter for his election campaign in 76, Churhut Vidhan
Sabha Constituency. Thus, in view of Explanation 1(a) to
Section 77 of the 1951 Act, the entire pleadings contained in
paragraph 14(M) are liable to be struck off being absolutely
vexatious and frivolous providing no cause of action for trial
of election petition,”

(emphasis supplied)

25.  Section 77" of the Act obligates every candidate in an election to -
keep a separate current account of all expenditures in connection with the

election between the dates on which such a candidate has been nominated
and the date of the declaration of result of that election. However, clause (a)
of explanation (1) to Section 77 of the Act declares “the expenditure incurred
by leaders of a political party on account of travel by air or by any other
means of transport for propagating programme of the political party” shall not

form part of the expenditure of the candidate. o

26.  The expression “leaders of political party” occurring in explanation 1
is itself explained in explanation 2 to the said Section.

“Explanation 2.—For the purpose of clause (a) of Explanation
1, the expression “leaders of a political party”, in respect of
any election, means,— .

(6] where such political party is a recognised political
. party, such persons not exceeding forty in number; and

(i) where such political party is other than a recognised
political party, such persons not exceeding twenty in
number,

whose names have been communicated to the *Election
Commission and the Chief Electoral Officers of the States by

12 Section 77. Account of election expenses and maximum thereof —(1) Every'candidate
at an election shall, either by himself or by his election agent, keep a separate and
correct account of all expenditure in connection with the election incurred or authorized -
by him or by his election agent between the date on which he has been nominated and
the date of declaration of the result thereof, both dates inclusive.
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the political party to be leaders for the purposes of such election,
within a period of seven days from the date of the notification
for such election published in the Gazette of India or Official
Gazette of the State, as the case may be, under this Act.”

27.  Itcan be seen from explanation 2, to qualify to be called ‘aleader of
the political party’ for the purpose of such an election under Section 77, the
name of such a person is communicated to the Election Commission and the
Chief Electoral Officer of the State by the concerned political party. Such a
communication is required to be made within a period of 7 days from the
notification of such election published in the gazette of India etc.

28.  Persons whose names have been so communicated to the Election
Commission popularly came to be called ‘star campaigners’ in connection
with an election. It is the admitted case of the parties before us that both Shri
Rahul Gandhi and the appellant are star campaigners/leaders of the Indian
National Congress Party for the election in question.

29.  However, the entire expenditure incurred (on whatsoever count) by
such star campaigners or on behalf of such star campaigners is not exempted
under Section 77 for the purpose of determining the total expenditure incurred
by any candidate in an election. The language of explanation 1 to Section 77
makes it clear that only the expenditure incurred by the star campaigner that
too on account of travel for propagating the programme of the political party
is excluded for the purpose of computing the expenditure incurred by the
candidate. In other words, the expenditure incurred in connection with
arrangements like erection of pandals etc. for a meeting of a star campaigner
does not form part of the exempted expenditure under explanation 1. Secondly,
under explanation 11, the star campaigners’ travel expenditure must have been
incurred by the star campaigner himself. It is obvious from the opening clause
of explanation 1 “the expenditure incurred by leaders of a political party”. If
such expenditure is incurred by any person other than the star campaigner,
different considerations would arise.

30. Theapplicationi.e. IANo. 12911 0f 2014 does not disclose on which
" one of the grounds contemplated under Order VI Rule 16, thé various
paragraphs of the election petition are required to be struck out. On the other
hand, the appellant gave an elaborate explanation with respect to each of the
allegations contained in the various paragraphs of the election petition which
are prayed to be struck out. The moment court is asked to examine the defence

.
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of the returned candidate in an election petition, the election petition can neither
be dismissed for want of cause of action nor any part of the pleading can be
struck out under Order VI Rule 16. In the absence of the availability of any
one of the grounds mentioned in Order VI Rule 16, CPC striking out is
impermissible. As observed by this Court in the context of the application
under Order VII Rule 11, the averments contained in the election petition at
this stage must be presumed to be factually correct. The only possible scrutiny
of such statement is whether those allegations are relevant in the context of
the relief sought in the election petition. None of the allegations contained in
the various sub paragraphs of paragraph 14, except paragraph 14M, can be
said to be irrelevant in the context of the prayer in the election petition.

31.  The specific pleading in the election petition at paragraph 14M is that
the appellant herein used the helicopter on many occasions during the relevant
period only between Bhopal and Sidhi, both of which are outside the
constituency of the appellant'®. The admitted fact is that the appellant was
one of the star campaigners for the said election for the State of Madhya
Pradesh. Therefore, he was required to campaign for his political party, not
only in his constituency but also in other constituencies of the State. In the
absence of any allegation that the appellant used the helicopter for traveling
within 76-Churahat constituency for the purpose of campaigning, the

B4M. ......... During election between 4/11/2013 to 19/11/2013 there were eight charter
flights between Bhopal to Sidhi/Churhat which respondent no. 1 has used these flights
to come from his Kerwa Kothi Bhopal to assembly constituency 76-Churahat for his
election campaign, In fact the first respondent on the date of filing of nomination has
used charter flight to arrive at District Head Quarter at Sidhi and thereafter proceeded
to Churahat. The details are as under:

] 4/11/2013 (Panwar) Sidhi to Bhopal
iy 05/11/2013 Bhopal to Sidhi (Panwar)
iii) 08/11/2013 Bhopal to Sidhi (Panwar)
iv) 11/11/2013 Bhopal to Sidhi {(Panwar)
v) 12/11/2013 Sidhi (Panwar) to Bhopal
vi) 16/11/2013 Bhopal to Sidhi (Panwar)
vii) 18/11/2013 Bhopal to Sidhi (Panwar)
viii) 19/11/2013 Sidhi (Panwar) to Bhopal

The estimated cost of these charter flight would be Rs.40,00,000/- (Forty Lac) (@ Rs.Five
Lakh per flight). True copy of permission of these flights are cumulatively filed as
Annexure P-42.
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expenditure incurred on that account, in our opinion, cannot be included in the
election expenditure of the appellant. Therefore, paragraph 14M of the election
petition is liable to be struck off and is, accordingly, struck off.

-32.  Before parting with this case, we would like to place on record that
the procedure adopted by the appellant in initially filing a petition under Order
VIIRule 11 petition', praying that the election petition be dismissed and filing
the instant application after a long gap'*is to be deprecated. Preliminary
objections, if any, (in cases where there is more than one) in an election petition
are to be taken at the earliest point of time and in one go. The practice such as
the one adopted by the appellant only tends to delay the adjudication of the
election petition which are mandated'®by the Parliament to be decided within
a period of six months. We declare that the later of such successive petitions
must be dismissed by High Courts ir limine on that count alone.

33.  Theappealis, .fherefore', partly allowed striking out only parhgraph
14M of the election petition. : :

Appeal partly allowed.

L.L.R. [2017] M.P., 26
WRIT APPEAL .
Before Mr. Justice S.K. Gangele & Mr. Justice Subodh Abhyankar
W.A. No. 1443/2013 (Jabalpur) decided on 17 November, 2016

S.P.SINGH ...Appellant
Vs.
WEST CENTRALRAILWAY &ors. ...Respondents

Railway Protection Force Rules, 1987 - Rules 153, 158 & 217 -
Opportunity of hearing before passing the order of issuance of fresh
charge-sheet under Rule 153 in place of Rule 158 - Whether obligatory
- Held - Even though the authority exercised its powers under Rule
217.3(c)(ii), it was necessary for the authority to issue a show cause
notice to the appellant in accordance with rule of natural justice - Rule
of natural justice has to be read in Rule 217.3(c)(ii) because by the
proposed action of the appéllate authority, the rights of the appellant

4 Filedon 1.7.2014 _
¥ I.A. No. 12911/2014 in Election Petition No.1/2014 was.filed on 11.9.2014
8. 86(7), The Representation of the People Act, 1951
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have been adversely affected - Appeal partly allowed.(Paras 14 & 15)
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giRrer™ 4 g 217.3(@) () @ siadfa el wifdral &1 wabr far,
Ttrert @ fay a7 aws o1 5 T8 afleneff «t doffes ~w 3
FragaR sReT gt Aiftw 9 | — dAufiis = w1 frm, Ffew
217.3@M() ® wer W wfwe, wifE adfidy yiftrerd # wwnfa
Frdardl ® afieneff 3 afRR sfoma v1 @ gafye gv & - sl
I HYX)
Cases referred:

(2006) 12 SCC 28, AIR 1998 SC 2713, AIR 1963 SC 1612.

Aroop Nair, for the appellant.
Amrit Ruprah, for the respondents.

ORDER

The Order of the Court was  delivered by :
S.K. GANGELE, J. :- Appellant has filed this appeal against the order dated
27.11:2013 passed in writ petition No.540/2013.

2. Appellant was working as Inspector. At the relevant time he was posted
at Bhopal. One Mr. Raju Pitale S/o Tukaram Pitale made a complaint that he
had been travelling in Kerala Express on 29.11.2010 as he was going from
Nagpur to Bhopal. Ticket Checker had taken Rs.500/- from him, however,
no receipt was issued to him by the Ticket Checker. He further made a
complaint that one RPF personnel had also taken Rs.500/- from him and
issued a receipt on a plain paper. Inspector, Crime Branch RPF Bhopal
enquired the complaint and thereafter, the case was registered against the
appellant. A regular enquiry was conducted against the appellant.The
disciplinary authority did not find appellant guilty for the misconduct levelled
against him, however, the authority observed that the appellant was negligent
in his duties and awarded minor punishment of stoppage of one increment for
aperiod of three years with non-cumulative effect vide order dated 29.08.2011.

3. Against the aforesaid 6rde1:, the appellant preferred an appeal. The
appellate Authority without issuing show cause notice to the appellant vide
order dated 10.05.2012 observed that there were certain discrepancies in
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the order passed by the disciplinary authority and further ordered that fresh
charge-sheet be issued after framing chargesheet for charges under Rule 153
of the Railway Protection Force Rules, 1987 (hereinafter referred to as Rules
of 1987) which is in regard to major misconduct in place of charge-shect
issued earlier under Rule 158 of the Rules of 1987, against the appellant. The
charge-sheet issued earlier under Rule 158 of the Rules of 1987 for minor
misconduct is hereby dropped and action under Rule 153 of the Rules of
1987 would be initiated after issuance of fresh chargesheet. The Disciplinary
authority passed the following order:-

"I have gone through the file and the documents relating
to the matter. On examination following points have come to

light:
01.  The complainant Raju Pitale though he has

singed the complaint has not been examined. It is not understood
why on arrest memo thumb impression of Raju Pitale was taken.

02.  Similarly, complainant Basant Kumar Shukla
needs to be examined.

03.  Some ofthe receipts in case n0.13403/10 dated
30.11.2010 are not signed.

04.  There is no entry in the Anga Jama Talashi
Register with regard to return of money and the signatures at
the time of seizure and return are not tallying with each other.
This needs to be examined by a forensic (document) expert.

05.  C-3C Register case no. shown is 13404/10
and not 13403/10. Fine of Rs.100/- only was awarded and
paid. There is no record of return of Rs.400=00.

06. There is a contradiction in the statements of
ASI/BPL Post Ramchet D and the receipt issued.

The above discrepancies calls for a thorough enquiry
and hence Sr. DSC/BPL who had enquired into the matter
and had held Shri S.P. Singh, IPF responsible should submit
charges for issuance of chargesheet under Rules 153 in lieu of
the chargesheet under Rule 158 issued to him earlier.

*
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The chargesheet under Rule 158 issued earlier is hereby
dropped and action against Rule 153 would be initiated after
receipt of the draft charges from Sr.DSC/BPL."

4. Against the aforesaid order, the appellant preferred a revision on
18.10.2012 that was dismissed vide order dated 19.12.2012. Then he filed a
writ petition before this Court challenging the order dated 29.08.2011
(Annexure-P-1 of the writ petition) imposition of minor punishment, order of
appellate Authority dated 10.05.2012 (Annexure-P-2 of the writ petition)
and the order dated 19.12.2012 (Annexure-P-3 of the writ petition ) of the
revisional authority. The writ Court dismissed the writ petition No.540/2013.
While dismissing the writ petition vide order dated 27.11.2013, the writ Court
observed that the appellate Authority has power in accordance with the Rule
217 of the Rules of 1987 and in exercise of power, it is not obligatory on the
part of the appellate Authority to issue show cause notice to the employee in
arriving on the conclusion. The learned Single Judge relied on Rule 217.3 (c)
(ii) of the Rules of 1987.

5. Counsel for the appellant has submitted that the order passed by the
writ Court is contrary to law. It was obligatory on the part of the appellate
Authority to issue show cause notice and afford an opportunity of hearing to
the appellant before passing the order of issuance of fresh charge-sheet under
Rule 153 of the Rules of 1987 in place of Rule 158 of the Rules of 1987. Rule
153 of Railway Protection Force rules 1987 is inregard to issuance of charge -
sheet for major misconduct.

6. Contrary to this, counsel appearing on behalf of respondents- Railways
has submitted that neither notice nor any opportunity of hearing to the appellant
was necessary at the time of passing order by the appellate Authority because
no final punishment order has been passed against the appellant/petitioner. In
support of her contentions, learned counsel relied on the following judgment.

(1) Union of India and another vs. Kunisetty Satyanarayana (2006)
12 SCC 28.

T The disciplinary authority/respondent No.4 awarded a minor
punishment against the appellant by awarding a punishment of stoppage of
one increment for a period of three years with non-cumulative effect. Against
the aforesaid order, the appellant preferred an appeal and the appellate
Authority without issuing any notice to the appellant vide order dated



30 S.P. Singh Vs. W.CR. (DB) LL.R.[2017]M.P.

10.05.2012 (operative part quoted in this order) has held that earlier charge-
sheet issued against the appellant under Rule 158 of the Rules of 1987 is
hereby dropped and action against the appellant be initiated under Rule 153
and draft charge-sheet be prepared for the aforesaid purpose. The appellate
- Authority recorded a finding that departmental enquiry proceedings be initiated
against the appellant for major misconduct. It means that the appellate Authority
has set aside the earlier order dated 29.08.2011 by which minor punishment
was imposed against the appellant.

8. Rule 217.3 of the Rules of 1987 prescribes procedure on an appeal
filed by a delinquent employee against imposing punishment specified in Rules
148 and 149 or enhancing any penalty imposed under the said rules. The
relevant provision reads as under:-

"217.3 In the case of an appeal against an order
imposing any of the punishments specified in rules 148 and
149 or enhancing any penalty imposed under the said rules the
appellate authority shail consider:-

(a) whether the procedure prescribed in these rules
has been complied with, and if not whether such non-compliance
has resulted in violation of any constitutional provisions or in
miscarriage of Justice;

(b) whether the findings are warranted and based on
evidence on record; and

(¢) whether the punishment or the enhanced
punishment imposed is adequate or inadequate or severe and
pass speaking orders for-

_ (i) setting aside, confirming, reducing or
enhancing the punishment, or

(ii) remitting the case to the authority which
imposed or enhanced the punishment or to any other authority
with such directions as it may deem fit in the circumstances of
the case:

Provided that-

(i) no order imposing an enhanced punishment shall
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be passed unless the appellant is given an opportunity of making
any representation which he may wish to make against such
enhanced punishment; and"

9. Rule 217.3 (c) (ii) of the Rules of 1987 empowers the appellate
Authority to remit the case to the authority which imposed or enhanced the
punishment or to any other authority with such directions as it may deem fit in
the circumstances of the case. Proviso of the aforesaid rule further prescribes
that no order imposing an enhanced punishment shall be passed unless the
employee is given an opportunity of making any representation which he may
wish to make against such enhanced punishment,

10.  The question before this Court is that whether in exercise of powers
under Rule 217.c (¢) (ii) of the Rules 1987, the disciplinary authority if set
asides the order of punishment and ordered for issuance of fresh charge-
sheet for major misconduct by setting aside the findings and order of
punishment of disciplinary authority where a minor punishment was imposed,
delinquent employee is entitled to get an opportunity of show cause or not. In
the present case,admittedly no opportunity of hearing was provided to the
appellant, .

The apex Court in the matter of Punjab National Bank and others
vs. Kunj Behari Misra reported in AIR 1998 SC 2713 while interpreting
regulations 7 (2) which prescribes that disciplinary authority if disagrees with
the findings of the enquiring authority on any article of charge record reasons
for such disagreement and records its own findings on such charge has held
that if the disciplinary authority disagrees with the findings of the enquiring
authority and is required to record its own reasons and also record its own
findings it is obligatory on the authority to give hearing to the delinquent
employee. The apex Court has held that rule of natural justice has to be read
into regulation 7 (2) which reads as under as quoted in the judgment:-

""(2) The disciplinary Authority shall if it disagrees with the
findings of the Inquiring Authority or any article of charge,
record its reasons for such disagreement and record its own
findings on such charge, if the evidence on record is sufficient
for the purpose."

11.  Therelevant findings of the apex Court are as under:-

“"11. The controversy in the present case, however, relates to
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the case where the disciplinary authority disagrees with the
findings of the inquiring authority and acts under Regulation -
7 (2). The said sub-regulation does not specifically state that
when the disciplinary authority disagrees with the findings of
the inquiring authority, and is required to record its own reason
for such disagreement and also to record its own reason for
such disagreement and also to record its own finding on such
charge, it is required to give a hearing to the delinquent officer.

12. Sh. Reddy relied on the decision of this Court in S.S.
Koshal's case (supra). In that case the disciplinary authority
disagreed with the findings of the inquiry officer which was
favourable to the delinquent. A question arose whether the
disciplinary authority was required to give a fresh opportunity
of being heard. At page 470 a Division Bench (Coram: BP
Jeevan Reddy and BL Hanasria, JJ) while coming to the
conclusion that fresh opportunity was not required observed
as follows:

" So far as the second ground is concerned,
we are unable to see any substance in it. N
such fresh opportunity is contemplated by the
regulations nor can such a requirement be
deduced from the principles of natural justice.
It may be remembered that the inquiry officer's
report is not binding upon the disciplinary
authority and that it is open to the disciplinary
authority to come to its own conclusion on the
charges. It is not in the nature of an appeal from
the inquiry officer to the disciplinary authority.
It is one and the same proceeding. It is open to
a disciplinary authority to hold the inquiry
himself. It is equally open to him to appoint an
inquiry officer to conduct the inquiry and place
the entire record before hm with or without his
findings. But in either case, the final decision is
to be taken by him on the basis of the material
adduced. This also appears to be the view taken
by one of us (B.P. Jeevan Reddy, J)as a Judge

[P
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of the Andhra Pradesh High Court in Mahendra
Kumar V. Union of India. The second
contention accordingly stands rejected."”

Reliance was also placed on M. C. Saxena's

case (supra). In this case also the disciplinary

authority disagreed with the findings of the

inquiry officer and the after recording reasons

in this regard it held that the charges against

the delinquent officer stood established. In

coming to this conclusion it was observed that

while disagreeing the only requirement was that

the disciplinary authority should record reasons

for disagreement and it was not necessary in

such a case for the delinquent government

servant to be afforded a further opportunity of

hearing.
13. Sh. Sunil Gupta, learned counsel for the respondent, drew
our attention to the decision in the case of Institute of
chartered Accountant of India (supra). The respondent
therein, who was a chartered accountant, was accused of
misconduct. An inquiry was instituted under the Chartered
Accountants Act 1949. The disciplinary committee after hearing
Ratna submitted its report to the Council opining that he was
guilty of professional misconduct. The Council considered the

report of the disciplinary committee and found him guilty of |

misconduct and thereupon the Institute wrote to Ratna that
the Council had found him guilty of professional misconduct
and it was proposed to remove his name from the register of
members for a period not exceeding five years. Thereupon a
writ petition was filed by Ratna in the Bombay High Court
which was allowed with the finding that the Council should
have given an opportunity to Ratna to represent before it
against the report of the disciplinary committee. While affirming
the decision of the High Court and coming to the conclusion
that a member of the Institute of Chartered Accountants
accused of misconduct is entitled to hearing by the Council

+ when, onreceipt of the report of the disciplinary committee, it

33
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proceeds to find whether he is or is not guilty, this Court at
page 550 observed as follows:

"Now when it enters upon the task of finding
whether the member is guilty of misconduct,
the Council considers the report submitted by -
the disciplinary Committee. The report
constitutes the material to be considered by the
council. The Council will take into regard the
allegations against the member, his case in
defence, the recorded evidence and the
conclusions expressed by the Disciplinary
Committee. Although the member has
participated in the inquiry, he has had no
opportunity to demonstrate the fallibility of the
conclusions of the disciplinary Committee. It is
material which falls within the domain of
consideration by the Council. It should also be
open to the member, we think, to point out to
the Council any error in the procedure adopted
by the Disciplinary Committee which could
have resulted in vitiating the inquiry. Section
21(8)-arms the council with power to record
oral and documentary evidence, and it is
precisely to take account of that eventuality and
to repair the error that this power seems to
have been conferred. It cannot, therefore, be
denied that even though the member has
participated in the inquiry before the
Disciplinary Committee, there is a range of
consideration by the Council on which he has
not been heard. He is clearly entitled to an
opportunity of hearing before the council finds
him guilty of misconduct."

14. In Ram Kishan's case (supra) disciplinary proceedings on
two charges were initiated against Ram Kishan. The inquiry
officer in his report found the first charge not proved and the
second charge was partly proved. The disciplinary authority
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disagreed with the conclusion reached by the inquiry officer
and a show cause was issued as to why both the charges should
not be taken to have been proved. While dealing with the
contention that the disciplinary authority had not given any
. reason in the show cause to disagree with the conclusions
reached by the inquiry officer an that, therefore, the findings
based on that show cause notice was bad in law, a Two-Judge
Bench at page 161 observed as follows:

" .. The purpose of the show-cause notice, in
case of disagreement with the findings of the
inquiry officer, is to enable the delinquent to
show that the disciplinary authority is
persuaded not to disagree with the conclusions

‘ reached by the inquiry officer for the reasons
given in the inquiry report of he may offer
additional reasons in support of the findings by
the inquiry officer. In that situation, unless the
disciplinary authority gives specific reasons in
the show cause on the basis of which the
findings of the inquiry officer in that behalfis
based, it would be difficult for the delinquent
to satisfactorily give reasons to persuade the
disciplinary authority to agree with the
conclusions reached by the inquiry officer. In
the absence of any ground or reason in the
show-cause notice it amount to an empty
formality which would cause grave prejudice
to the delinquent officer and would result in
injustice to him. The mere fact that in the final
order some reasons have been given to disagree
with the conclusions reached by the dlsc1p11nary
authority cannot cure the defect.”

15. At this stage it will be appropriate to refer to the case of
State of Assam and Anr. Vs. Bimal Kumar Pandit ([1964] 2
SCR 1] decided by a Constitution Bench of this Court. A
- question arose regarding the contents of the second show cause
notice when the Government accepts, rejects or partly accepts
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or partly rejects the findings of the Enquiry Officer. Even though
that case relates to Article 311 92) before its deletion by the
42nd Amendment, the principle laid down therein, at page 10
of the report, when read alone with the decision of this Court
in Karunakar's case will clearly apply here. The Court observed
at Page 10 as follows:-

"We ought, however, to add that if the
dismissing authority differs from the findings
recorded in the enquiry report, it is necessary
that its provisional conclusions in that behalf
should be specified in the second notice. It may
" be that the report makes findings in favour of
the delinquent officer, but the dismissing
authority disagrees with the said findings and
proceeds to issue the notice under Article 311
(2). In such a case, it would obviously be
necessary that the dismissing authority should
expressly state that it differs from the findings
recorded in the enquiry report and then indicate
the nature of the action proposed to be taken
against the delinquent officer. Without such an
express statement in the notice, it would be

impossible to issue the notice at all. There may

~ also be cases in which the enquiry report may

make findings in favour of the delinquent officer
on some issues and against him on some other
issues. That is precisely what has happened in
the present case, If the dismissing authority
accepts all the said findings in their entirety, it
is another matter: but if the dismissing authority
accepts the findings recorded against the
. delinquent officer and differs from some or all
' 7" ofthose recorded in his favour and proceeds
to specify the nature of the action proposed to
be taken on it own conclusions, it would be
necessary that the said conclusions should be
briefly indicated in the notice. In this category
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of case, the action proposed to be taken could
be based not only on the findings recorded
against the delinquent officer in the enquiry
report, but also on the view of the dismissing
authority that the other charges not held proved -
by the enquiring officer, are according to the
dismissing authority, proved. In order to give
the delinquent officer a reasonable opportunity
to show cause under Article 311(2), it is
essential that the conclusions provisionally
reached by the dismissing authority must, in
such cases, be specified in the notice. But
‘whether the dismissing authority purports to
proceed to issue the notice against the
delinquent officer after accepting the enquiry
report in its entirety, it cannot be said that it is
essential that the dismissing authority must say
that it has so accepted the report. As we have
already indicated, it is desirable that even in
such cases a statement to that effect should be
made. But we do not think that the words used
inArticle 311 (2) justify the view that the failure
to make such a statement amounts to
contravention of Article 311(2). In dealing with
this point, we must bear in mind the fact thata
copy of the enquiry report had been enclosed
with the notice, and so, reading the notice in
common sense manner, the respondent could
not have found any difficulty in realising that
the action proposed to be taken against him
proceeded on the basis that the appellants had
accepted the conclusions of the enquiring
officer in the entirety." -

12.  Theapex Court has relied on the eatlier judgment of the constitutional
Bench in the matter of State of Assam vs. Bimal Kumar Pandit reported in
AIR 1963 SC 1612. The Constitutional Bench of the apex Court has held
that if the disciplinary authority disagrees with the findings recorded in favour
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of the delinquent employee and differs with those findings, then it is obligatory
on the part of the disciplinary authority to issue a notice to the delinquent
employee.

13.  Inthe present case, the appellate Authority has disagreed with the
findings recorded by the disciplinary authority in regard to imposition of minor
punishment. The appellate authority further held that earlier charge-sheet issued
against the appellant for minor punishment be dropped and fresh Article of
charges be prepared and thereafter, a charge-sheet be issued against the
appellant for major misconduct and action be initiated against the appellant
for imposition of major punishment under Rule 153 of the Rules 1987.

14.  Insucheventuality even though the authority exercised its power under
Rule 217 (3) (¢) (ii) of Railway Protection Force 1987, in our opinion, it was
necessary for the authority to issue a show cause notice to the appellant in
accordance with rule of natural justice and upto that extent, the rule of natural
justice has to be read in Rule 217.3 (c) (ii) of the Rule of 1987 because by the
proposed action of the appellate Authority, the rights of the appellant have
been adversely affected. The order which was in favour of the appellant was
set aside and the charge-sheet issued earlier was ordered to be dropped and
fresh charge-sheet for major misconduct ordered to be issued,

15.  Inthis view of the matter, in our opinion, the reasoning put forth by the
writ Court in writ petition No.540/2013 that no show cause notice was
necessary in exercise of powers by the appellate Authority under Rule 153 of
the Rule of 1987, is contrary to law. Consequently, the order dated 27.11.2013
[Annexure-A-1] passed in writ petition No.540/2013, is hereby set aside.
The writ appeal filed by the appellant is partly allowed. The impugned order
dated 10.05.2012 (Annexure-P-2 of the writ petition) passed by the appellate
Authority is hereby quashed. The matter is remitted back to the appellate
Authority to decide the appeal of the appellant in accordance with law.

16.  Itishereby clarified that this Court has not opined on the merits of the
case, No order as to the costs.

Appeal partly allowed.



ard®

LL.R[2017]M.P. M. Shrivastava Vs. Depu. Commi. I. Tax (DB) 39

1.L.R. [2017] M.P., 39
WRIT PETITION )
Before Mr. Justice Rajendra Menon & Mr. Justice S.K. Palo
W.P. No. 4046/2015 (Jabalpur) decided on 21 April, 2016

MALAY SHRIVASTAVA ...Petitioner
Vs. -
THE DEPUTY COMMISSIONER, INCOME TAX & ors. ™ .. .Respondpnts

‘A. Income Tax Act (43 of 1961), Sections 143(1), 147 & 148 -
Assessment and Reassessment - "Reasons to believe” - The expression
""reasons to believe" cannotberead to say that Assessment Officer should
have finally ascertained the effect by legal evidence or conclusion but
only consideration at this stage is that whether there was reasonable
material available to issue notice w/S 148 of Income Tax Act for reopening
of assessment - The enquiry is still in progress, so it is not appropriate to
hold that material produced is enough or not as the sufficiency or
correctness of the material is not to be looked into at this stage by the
‘Writ Court and the Assessing Officer has to take its own decision on the
matter - Petition dismissed. (Paras 11 to 13,17 & 18)

&, JTIABY AT (1961 FT 43), QRIS 143(1), 147 T 148 —
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quT Praior aRe™ B A ¥ awe Pofg w@d e shn - arfae
| | ' : -

B. Income Tax Act (43 of 1961), Sections 143(1), 147 & 148
- Assessment and Reassessment - Notice issued u/S 148 of the Act of
1961 for re-opening of assessment for the year 2009-10 - Petitioner
contended that at relevant point of time he was on deputation in another
deparfment, so no role in decision making process - Held - This aspect

of the matter has been considered in detail by the Revenue as various

.‘;;;
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stages of Tender process has taken place before deputation-
Contractors were short-listed till stage of Technical Bid - Key role.in
decision making process, so petitioner cannot be exonerated of the
charges leveled on ground of deputation - Contention turned down -
Petition dismissed. : . (Para 15)

& HITBT FRIFITT (1961 BT 43), GITT 143(1), 147 T 148 —
ﬁﬂﬁﬂﬁg?ﬁaﬁw-aﬁfzoos—mﬁﬁsﬁi‘ﬂraﬁg* IR Ha Bg
1961 & AR ot a1 148 B Sarfa wfew SR BT AT — Ay @7
aﬂ%ﬁgﬁwmwniﬂiﬁmﬁ'uﬁrﬁgﬁawmmﬁﬂu
ﬁ#aﬂuﬁmﬁ'mﬂﬁ#mﬁmﬂiﬁé—aﬁrﬁﬂﬁa—mﬁ'ﬂ
mﬁmmﬁﬁamﬁﬁmﬂ'ﬁwwéiﬁwﬁﬁgﬁaﬁ
waﬁﬁwqﬁma?ﬁﬁﬁvmﬁgﬁ{—wﬂaﬁﬁaﬁa%umaﬁ
ﬁwﬁﬁaﬁ«mmm—ﬁﬂauﬁm#mﬂmﬁmé.m:
mﬁuﬁrﬁgﬁﬂa}mwwwmwmqfﬁﬁgﬁﬂﬁ
fam s wwar — 9 AR At T — arfrer @i

C. . Income Tax Act (43 of 1961), Sections 143(1), 147 & 148
- Constitution - Article 226 - Assessment & Reassessment - In voking of
Writ Jurisdiction - Alternate remedy - Whether Writ Petition under
Article 226 of the Constitution is maintainable at the stage of
assessment or re-assessment proceedings under the Income Tax Act,
1961 - Held - At the stage of assessment or reassessment proceedings
the assessee cannot be permitted to invoke Writ Jurisdiction of the
High Court at the first instance without exhausting the statutory remedy
available under the Income Tax Act, 1961. (Para 16)
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wﬁmv—agw‘azza—ﬁaﬁwﬂgaﬁafw—ﬁamwﬁmw
ITTT W — dBlerm Gy — T ATEER AR™ERE, 1961 D Faua
Ferer a1 gAfafor sdotal @ yen w 9w @ HI8T 226 @
dﬂaﬂzmﬁwﬁwﬂuﬁ—aﬁﬁaﬁa—ﬁmﬁwmgwﬁfﬁw
mn‘aﬂ%ufi#qmwﬁafﬁ?ﬁaﬁﬂumwwwaﬁrﬁw.

1961 ¥ Fwfq Svae ST SwaR F fray f5d fer v <armay 9%

Re aftreRar =1 smars A% Y sl @ & o7 wod )

Casgs referred:

(1961) 2 SCR 241, (1973) 3 SCC 581, (1977) 1 SCC 408, 2012
SCC Online ITAT 13463, (2003) 1 SCC 72, (1955) 1 SCR 448, (1998) 3
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437 (SC), 57 ITR 637 (SC), 77 ITR 268 (SC), 82 ITR 147 (SC), (2012)
246 ITR 63 (MP), (1999) 236 ITR 34 (SC), (2001) 252 ITR 230 (Ker),
(2007) 210 CTR 0030, (2013) 85 CCH 0191 ISCC, (2014) 89 CCH 0152,
(2009) 226 CTR (ALL) 659, (2001) 169 CTR 287, (2001) 169 CTR-0039,
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Kishore Shrivastava with A.P. Shrivastava & Kunal Thakre, for
the petitioner.
Sanjay Lal, for the respondents.

ORDER

The Order of the Court was  delivered by :
RAJENDRA MENON, J. :~ In this writ petition filed by the petitioner assessee
under Article 226 of the Constitution, challenge is made to an order Annexure
P/1 dated 23.7.2014 passed by the Deputy Commissioner of Income Tax,
Bhopal, issuing a notice under Section 148 of the Income Tax Act, 1961 for

- reopening of assessment for the assessment year 2009-2010 by virtue of the
provisions conferred under Section 147 of the Income Tax Act. Challenge
are also made to an order dated 19.3.2015 whereby written objection filed
by the petitioner to the notice has been rejected and another order issued
under Section 142(1) on 19.3.2015 directing the petitioner to submit documents
and other material for conducting further assessment proceedings,

2. Facts in brief go to show, that for the assessment year 2009-201 0,
petitioner submitted his return of income on 24.7.2009, for which he was
issued acknowledgment No0.03231008092. Records further indicates that at
the relevant time petitioner was working as Commissioner, Department of
Urban Administration, Government of M.P. Bhopal. It is the case of the
petitioner that he worked as Commissioner in the Department of Urban
Development and Administration between 13.1.2006 to 11. 12.2007, thereafter
was posted on deputation with the Government of India, he was relieved
from the post of Commissioner, Urban Administration on 11.12.2007 vide
Certificate Annexure P/8, Thereafter, he remained on deputation and returned
back to his parent department in the State of M.P. only in 2014, where he is
presently holding the post of Principal Secretary, Transport Department.
However, it is the case of the petitioner that he received the impugned notice
Annexure P/1 on 27.3.2014 issued under Section 148 of the Income Tax
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Act, wherein respondent No.1 indicated to the petitioner that he has "reasons
to believe" that petitioner's income with respect to assessment year 2009-
2010 has escaped assessment within thé meaning of Section 147, therefore, it
was proposed to assess/ re-assess the income for the said assessment year.
The petitioner was required to submit his return in the prescribed form for the
said purpose. In response to the same petitioner vide letter Annexure P/2 on
~ 15.4.2014, requested for certain material. It is said that the petitioner did not
receive any reply to the same and when the petitioner was awaiting reply to
Annexure P/2, so also the reasons for re-opening of assessment, he received
another notice on 13.1.2015 under Section 142(1) calling upon to submit his
return to the impugned action/ re-opening the assessment. It is said that vide
Annexure P/4 dated 15.1.2015 petitioner responded and pointed out that
originally return has already been filed by him on 24.7.2009 under Section
139(1) for the assessment year 2009-2010 and, therefore, he requested that
the same be treated compliance of the notice under Section 148. The petitioner
also requested for supply of copies of documents based on which the re-
opening of assessment was ordered. It is said that vide Annexure P/5 on
15.1.2015 the reasons for re-opening were communicated to the petitioner
and thereafter, petitioner was directed to appear in the office of respondent
on2.2.2015 vide notice Annexure P/6 for getting clarification on certain points.
However, on being furnished with the reasons recorded for re-opening of
assessment under Section 148 on 15.1.2015, petitioner raised various
objections and when his objections were also rejected, the same has been
challenged in this writ petition.

3. According to the petitioner in the two page, reasons furnished to the
petitioner for reopening of assessment, it is indicated that the investigation
wing of the Income Tax department conducted a search and seizure operation
on 21.7.2008 in the premises of one Shri Mukesh Sharma and as a
consequence of the search operation a large number of documents including
official papers, notings, correspondence related to the department of urban
administration, Government of M.P. were found and it is alleged that based on
these documents, it was established that Shri Mukesh Sharma was a liasioning

agent for award of contract by the department of Urban Administration,..

Government of Madhya Pradesh and in the award of contracts to two
companies namely M/s Nagarjuna Construction Co. Ltd. and M/s Simplex
Infrastructure Ltd., certain loose papers seized in the search operation bearing
pages No.55 and 56 and page No.122 of LPS 21 and LPS 26 respectively,

&
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indicates that illegal gratification was paid by M/s Nagarjun construction Co.
Ltd. to the petitioner. It was said that one Shri A.G. K. Raju, a Director with
the Contractor M/s Nagarjuna Construction had admitted about payment of
illegal gratification. It was indicated in the reason supplied that in LPS No.1
page 155-in the back side depicts the figure of "267" which corresponds to -
the value of the contract awarded to M/s Nagarjuna Construction Co. Ltd.
wherein the following notings were made :-

267 M 6% 16.02

267 P 1.25% 3.33
267 C 2% 1.335
267 M 1%  2.67
267 - 2% 1.335 _
4, It was said that listing as indicated herein above depicts the vertical

chain of Government hierarchy involved in the allotment of Indore Sewage
Project and in this, the figure "M" denotes for Minister of Urban Development,
"P" the Principal Secretary, Urban Developmeént Department, "M" the Mayor
and "C" is said to be referring to the Commissioner, for Urban Administration.
It was further said that in the search conducted in the premises of Mr. Mukesh
Sharma, certain documents have further been seized which goes to show that
illegal gratification were also paid to the petitioner by M/s Simplex
Infrastructure. Indicating that the Deputy Commissioner, Income Tax has
reasons to believe that the petitioner as Commissioner, Urban Administration
Development in the year in question, received illegal gratification to the tune
of Rs.2.21 Crore which has escaped assessment for the assessment year
2009-2010 the notice was issued. Petitioner denied each and every allegations
leveled and raised various grounds in a detailed written objection submitted.
The petitioneralso sought for documents pertaining to the forming of the opinion
which was forwarded to the petitioner vide Annexure P/10 on2.2.2015 and
the documents forwarded to the petitioner are at pages 39, 40, 41 and 42 of
the paper book and these documents indicates the hierarchy in the Government
as indicated herein above, the payments made and the loose papers also
depicts some calculation without any name or other particulars mentioned.
According to the documents produced along with Annexure P/10 the only
material to implicate the petitioner is the figure "C" appearing in the documents
against which a payment 0f 0.50% is shown and this figure "C" issaid to be
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denoting "Commissioner for Urban Administration". The petitioner vide.

Annexure P/11 submitted a detailed reply, wherein it has been pointed out
that he was the Commissioner for Urban Administration in the department in
question and held charge between January 2006 to December 2007. On
11.12.2007, relinquished his charge and proceed on Central deputation to
New Delhi and thereafter returned back to Bhopal(i.e. Government of M.P.)
only in December 2014. It was said that during the period 2008-09 when the
contract was awarded the petitioner was not posted in the State of M.P. During
the entire period for the financial year 2008-09 when the contract was awarded,
the petitioner was on deputation to the Government of India, Ministry of Power,
New Delhi. Thereafter, based on the information collected, the petitioner
indicates various facts to say that the contract in question was not awarded by
the Department of Urban Administration and Development. The contract was
for a work given by the Indore Municipal Corporation, as per the Government
notification issued in the matter of delegation of power under the provisions of
Section 37 read with Section 73 and Section 433 of the M.P. Municipal
Corporation Act, 1956, the Mayor-in-Council has been delegated with the
full financial power for projects pertaining to Jawahar Lal Nehru Nation Urban
Renewal Mission and as the Contract in question is awarded by the Municipal
Corporation of Indore after due approval of the Mayor-in-Council, it was
said that petitioner had no role to play in award of the contract. Petitioner
with facts and figure submitted a detailed objection and when the objection
was not decided and notices issued for proceeding with the matter, this writ
petition was filed. However, while the writ petition was pending vide Annexure
P/13 dated 19.3.2015 objections of the petitioner were rejected and it had
been held that petitioner was a key person engaged in controlling the decision
making process for award of contract to both these companies and as he was
the intermediary between the Municipal Corporation and the Urban
Administration Department based on the notings made in the papers seized
and reproduced herein above, it is held that figure "C" appearing in the slip
denotes the Commissioner, Department of Urban Administration and as
petitioner has received illegal gratification which is nothing but income for the
assessment year and as the same has escaped assessment, the proceeding has
been held.

5. Shri Kishore Shrivastava, learned Senior Counsel appearing for the
petitioner took us into the factual aspects of the matter and pointed out that
the contract in question for which the so called illegal gratification is said to

n
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have been paid was awarded by the Indore Municipal Corporatjon. It was
the Indore Municipal Corporation which invited the tender on 28.6.2007. As
a single tender was received, in response to this notice it was not opened and
on 1.10.2007 the second tender was invited by the Indore Municipal
Corporation. Initially the date for submission of tender was 27.11.2007, the
tender was opened on 24.12.2007 much after the petitioner was transferred
on 11.12.2007. It is said that the tender was finalized on 16.1.2008 in the
presence of the Minister, Department of Urban Administration and
Development, Mayor of Indore, Principal Secretary, Department of Urban
Administration and Development, Commissioner, Municipal Corporation,
Indore, Chief Engineer, Directorate of Urban Administration and Development,
Project Officer and minutes of the meeting has been filed at page 53 of the
paper book to say that decision for award of contract was taken much after
the petitioner had gone on deputation and the contract itself was finalized
after'the petitioner had gone on deputation, Referring to the tabulated data
available at pages 44, 45 and 46 of the paper book and the documents
pertaining to award of the contract, Shri Kishore Shrivastava emphasized
mainly on two points:- (1) That the entire contract was awarded for a work in
the Indore Municipal Corporation.

(2)  The award of the work was done after the petitioner was transferred
on deputation to the Government of India and even in the decision making
process, there is not a single piece of documents or evidence to show that
petitioner ever participated. That apart, Shri Shrivastava by referring to the
delegation of power under the M.P. Municipal Corporation Act, tried to point
out that even the decision to award the contract is taken by a different
authorities wherein the petitioner was not at all involved. He further invited
our attention to the documents received by him under the RTI Act, the
documents filed by the Revenue to point out that except for certain loose
papers filed by the petitioner and by the respondents as Annexure R/1, R/2,
R/3 and R/4 showing the figure 267, the alphabet "C" and %% written in the
loose papers, there is nothing to indicate that the petitioner was in anyway
connected with any award of the contract or the work to the Contractors in
question. Shri Shrivastava also invited our attention to Annexure P/15 dated
12.2.2015, the communication made by the Deputy Commissioner of Income
Tax to the Principal Secretary, Department of Urban Administration, whereby
the Income Tax Department sought for certified copy of the relevant file, figures,
order sheet, minutes of the meeting with regard to award of the contract to
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both the companies M/s Nagarjuna Construction Co. Ltd. and M/s Simplex

Infrastructure Ltd., reply of the Government to the same filed as Annexure

" P/17 dated 18.2.2015 and 19.2.2015, wherein the Government had informed
the Income Tax Department that the entire contract is awarded by the Indore
Municipal Corporation, records are with the Indore Municipal Corporation,
the Urban Administration and Development Department in the Government of
M.P. has got nothing to do with the award of contract, therefore directions
were issued by Government of M..P. through the Commissioner, Municipal
Corporation to handover all the documents to the Income Tax Department.
Taking us through all these aspects of the matter, Shri Kishore Shrivastava
argued that in this case there is no document or evidence available on record
to show that petitioner was in any way connected with award of the contract
in question and therefore, allegations against the petitioner that he has received
illegal gratification for award of contract is nothing but a suspicion based on
the ipse dixit of the officers concerned who have misconstrued certain figures
noted in the loose papers to link it with the petitioner.

6. Shri Kishore Shrivastava invited our attention to the provisions of
Section 147 and 148 of the Income Tax Act and argued that under Section
147 income escaping assessment can be subjected to assessment or re-
assessment, if the Assessing Officer has "reasons to believe" that certain income
chargeable to tax has escaped assessment for the assessment year. He
emphasized that the words appearing in the said section particularly "has
reasons to believe" was subject matter of interpretation by the Supreme Court
and various High Courts and difference has been drawn with regard to
requirement of "reasons to suspect” and "reason to believe". He says that
mere suspicion and surmises of the Officer cannot bea ground for holding
it to be "reasons to believe". He argues that the material available with the
Income Tax Officer to form the opinion does not come within the category of
"reasons to believe" as the material is not co-related to the assessee, the conduct
and work of the assessee and has no nexus with the petitioner, the assessee
against whom the impugned action is proposed to be taken under the
statutory provisions. He took us through the following judgments: Calcutfa
Discount Co. Ltd, Vs. Income Tax Officer (1961)2 SCR 241; Union of
India Vs. Messrs. Rai Singh Dev (1973)3 SCC 581; The Parashuram
Pottery Works Vs. Income Tax Officer - (1977)1 SCC 408; M/s Piyush
Infrastructure India Vs. ACIT - 2012 SCC Online ITAT 13463; GKN
Driveshafts (India) Ltd. vs. Income Tax Officer - (2003)1 SCC 72; Suraj
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. Mall Mohta Vs. A. V. Vishvanatha Sastri - (1955)1 SCR 448; Central
Bureau of Investigation vs. V. C. Shukla - (1998)3 SCC 410; Commissioner
of Income Tax Vs. Shri Girish Chaudhary -[2008] 296 ITR 619 (Del);
Additional Commissioner of Income Tax vs, Lata Mangeshkar -[1974197
ITR 696 (Bom); Income Tax Officer Vs. Lakhmani - 103 ITR 437 (8C);
Madhya Pradesh Industries Vs. ITO 57 ITR 637 (SC); Madhya Pradesh
Industries vs. Income Tax Officer - 77 ITR 268 (SC); Sheo Nath Singh
Vs. Appellate Assistant Commissioner - 82 ITR 147 (8C); drjun Singh
Vs. Additional Director Income Tax - (2012) 246 ITR 63 (MP); Raymond
Woolen Mills Ltd. Vs. Income Tax Officer, - (1999) 236 ITR 34 (SC); G
Sukesh Vs. Deputy Commissioner of Income Tax - (2001) 252 ITR 230
(Ker).

7. Primarily, to say that "the reason to believe" which is a prime
‘requirement for initiating the proceeding under Section 147 read with Section
148 being not available in the present case, the entire proceedings are liable
to be quashed. Apart from emphasizing on this aspect, he also made submission
with regard to the procedure to be followed, the power of the Income Tax
Officer and various other aspects of the matter which we will deal with as and
when required at a subsequent stage.

8. Shri Sanjay Lal, learned counsel appearing for the Revenue refuted
the aforesaid contentions and argued that at this stage as the assessment
proceedings are in progress and when only the return filed by the petitioneris -
being scrutinized, as certain material has been received in the search and seizure
conducted in the house of Shri Mukesh Sharma, inquiries into the matter are
being conducted in the assessment proceeding, therefore, dt this stage
interference into the matter by this Court, exercising its extra ordinary
jurisdiction in a petition under Article 226 of the Constitution is not called for.
Shri Lal argued that under the statutory provision itself after the assessment
proceedings are completed and when the assessment orders are passed, the
petitioner has remedy of appeal and revision and as statutory remiedy is
available to the petitioner, interference into the matter at this stage is not called -
for. Reference is made to various judgments of Supreme Court and High
Courts in the matter of interference at this stage under Article 226. The first
and foremost objection of Shri Sanjay Lal was to say that interference at this
stage is not called for. Thereafter, it was argued by Shri Sanjay Lal that the
material collected by the Revenue, based on search and seizure conducted in
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the premises of Shri Mukesh Sharma and in subsequent enquiry conducted
are certain relevant material which goes to show that undue favor was done to
the Contractor for which illegal gratification was received. This material is
sufficient enough to initiate the action impugned. Sufficiency or tenability of
the material is not a question to be considered by-this Court at this stage.
While interfering into the matter, it is said that the evidentiary value of the
material seized, its sufficiency or otherwise to hold the petitioner guilty of
concealing his income is a matter which is to be enquired info by the Department
where the proceedings are going on and at this stage, when the inquiry by the
department is in progress, interference in the matter is not called for. It is
stated that the assessment order will be passed after the adjudicatory
proceedings by the Assessing Officer is completed and therefore, interference
by this Court is not permissible. He heavily relies upon a judgment of the
Supreme Court in the case of Assistant Commissioner of Income Tax Vs.

Rajesh Jhaveri Stock Brokers - (2007) 210 CTR 0030 and argued that in
this case the assessment has not been completed, the return filed by the assessee
was only processed under Section 143(1) and in the absence of there being
conclusion to the assessment proceedings, the question of change of opinion
does not arise. It is argued, based on the said judgment that as no assessment
order has been passed or as the assessment is not completed, the case in
hand is covered by the main provisions of Section 147 and not the proviso to
Section 147 and as the condition necessary for bringing the case under the
main proviso of Section 147 is in existence and Assessment Officer has formed
the opinion based on the material which are available, interference into the
matter at this stage is not called for. He relied upon following judgments in
support of his contentions to say that at this stage interference into the matter
is not called for :- Commissioner of Income Tax Vs. Vijaybhai N. Chandrani
- (2013)85 CCH 0191 1SCC; Joint Commissioner of Income Tax Vs.

Kalanithi Maran - (2014) 89 CCH 0152 Chen HC; EMA India Ltd. V5. '

Assistant Commissioner of Income Tax - (2009) 226 CTR (All) 659;

Bhajan Lal Vs. Commissioner of Income Tax - (2001) 169 CTR 287; W.P.

No0.8173/2009 - Satish Vishwakarma Vs. Asstt. Commissioner of Income

Tax decided on 13.4.2010; G Sukesh Vs. Deputy Commissioner of Income

Tax - (2001)169 CTR 0039; Raymond Woollen Mills Ltd. Vs. Income Tax

Officer & Ors. - (1999) 152 CTR 0418 & Assistant Commissioner of
Income Tax Vs. Rajesh Jhaveri Stock Brokers - (2007} 210 CTR 0030..

9. Having heard learned counsel for the parties at length, we find that the
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moot question which was canvassed by Shri Kishore Shrivastava, learned
Senior Counsel at the time of hearing was primarily based on the requirement
of law as contemplated under Section 147 of the Income Tax Act in-the matter
of forming, "reason to belicve" that income chargeable to tax had escaped
assessment. Apart from raising various grounds, the main contention advanced
on behalf of the petitioner was to the effect that based on the material available
with the Assessing Officer conclusion cannot be drawn nor an opinion formed
to say that he has reason to believe that income chargeable to tax has escaped
assessment. Shri Kishore Shrivastava, learned Senior Counsel had referred
to the requirement of Section 147 and had submitted that the material available
with the Assessing Officer should be such that he has reason to believe. He
emphasized that reason to believe is not a mere suspicion or reason to suspect
and it is not sufficient enough to initiate proceeding under Section 147 read
with Section 148. Most of the judgments relied upon by him were to say that
the material available cannot be said to be sufficient ecnough to come to the
conclusion that the Assessing Officer has reasons to believe that income
chargeable to tax has escaped assessment. He had said that for recording a
finding and to say that the Assessing Officer has reasons to believe the material
available should show nexus to the assessee, and the evidence and various
other factors are required which is lacking in this case,

10.  That being so, it would be appropriate, first examine the legal question
with regard to this aspect of the matter as was canvassed by learned Senior
Counsel at the time of hearing. The first judgment relied upon was in the case
of Calcutta Discount Co. Ltd. (supra) decided by Constitution Bench in the
year 1961. In this case the provision as it then existed under Section 34 of the
Income Tax Act was considered and it was found that normally the well settled
principle is that the High Court will have power to issue in a fit case an order
prohibiting any executive authority from acting without jurisdiction. The
availability of alternate remedy in the income tax act was considered in this
case and it was emphasized that the condition precedent for assumption of
jurisdiction under Section 34, if not satisfied then there is no reason to refuse
a proper relief in a petition under Article 226 of the Constitution. Section 34
was considered in detail and the import and meaning of the words "reason to
believe" was taken note of and the principle laid is that the opinion formed by
the Income Tax Officer should be based on cogent and substantial material
which makes the Income Tax authority feel that the requirement of the condition
precedent is made out. This case was thereafter, again considered in the case
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of M/s Rai Singh Dev (supra), wherein the Hon'ble Supreme Court has
emphasized that before issuing a statutory notice under Section 34(1)(a), the
Income Tax Officer must have reason to believe that by reasons of omission
or failure on the part of the assessee to disclose fully and truly all material fact
necessary for assessment for the year in question, some income, profit or gain
chargeable to income tax has escaped assessment. It has been held in this
case that existence of this pre-condition is an extremely important circumstance
which is required to be satisfied to enable exercise of jurisdiction by the Income
Tax Officer. Thereafter the case of Chhugamal Rajpal Vs. S.I. Chaliha &
others - (1971)1 SCC 453 is considered by the Supreme Court and it has
been held that the Income Tax Officer should have some relevant material
before him from which he could draw inference that income has escaped
assessment and the same is not based on vague feeling and suspicion of the
officer to say that some income has escaped assessment. In the case of
Parashuram Pottery Works Co. Ltd. (supra) Section 147 of the Income
Tax Act is considered and again the requirement of fulfilling the condition i.e.
"reason to believe" as a condition precedent for exercising jurisdiction is
considered and it is held that an Income Tax Officer acquires jurisdiction to
issue notice under Section 148 if he has reason to believe that income
chargeable to tax has escaped assessment, it is held that merely based on the
fact that there is some omission or failure on the part of the assessee, action
cannot be taken if the omission or failure is not establishied and the requirement
of reason to believe is not fulfilled. In the case of Lakhmani Mewal Das
(supra) it has been held that the reason which lead to the formation of belief as
is contemplated under Section 147(a) of the Act must have material bearing
on the question of escapement of income. However, it has been held in this
case that the existence of the belief can be challenged by the assessee but not
the sufficiency of the reason for the belief. In this case it has been held that the
material available for forming this belief should be relevant, should not be
vague and indistinct or farfetched. It is held that reason for formation of belief
must be held in good faith and should not be mere pretense, there has to be
live link or close nexus which should be there in the material and the assessee.
Finally a Single Bench of this Court had also considered this question in the
‘case of Arjun Singh (Supra), after detailed analysis of various judgments,
both the questions with regard to exercise of the jurisdiction in a petition under
Article 226 of the Constitution, the material available for change of opinion as
is permissible under law and the difference between "recording of reason”,
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"reason to believe" and "reason for suspicion" have been considered and the
law laid down is that an order passed adverse to the interest of the assessee
should not be based on irrational or irrelevant consideration, it should be
based on objective and relevant material and merely on the ipse dixit of the
officer on vague, farfetched fanciful, remote information or allegation is not
sufficient. It is held that there should be clear nexus between the material and
the reason to believe, Accordingly, on a complete reading of the case law in
extensio cited by Shri Kishore Shrivastava before us, we find that most of
the cases deal with two aspects, first, the jurisdiction available to this court in
such matters under Article 226 of the Constitution and the principles to be
followed for recording a finding to say that the condition precedent for coming
to the conclusion that the Assessing Officer has reasons to believe exists are
laid down.

11.  Accordingly, we find that the question of "reasons to believe" as
contemplated under Section 147(a) has to be determined on the basis of the
material available on record. Shri Kishore Shrivastava, learned Senior Counsel
referred to the material, primarily the noting in the diaries and the loose papers
to say that they are not sufficient enough to hold that there are "reasons to
believe" in the mind of the competent authority to say that income liable for
tax has escaped assessment. However, the Revenue has relied heavily upon
the case of Rajesh Jhaveri Stock Brokers (supra) and they say at this stage
when the assessment is in progress, this Court need not interfere into the
matter and relied upon the principle of existence of statutory alternate remedy
to say that interference into the writ petition is not called for.

12.  Shri Sanjay Lal has stated that apart from the notings pointed out by
the Senior Counsel for the petitioner, brought on record, there are other material
like statement of Shri A. K.S. Raju, Executive Director of Nagarjuna
Construction Ltd., wherein he speaks about grant of illegal gratification,
documents and various seized documents indicating purchase of air tickets in
the name of petitioner and his family members which goes to show that he has
granted undue favour to the Contractors through their Liaison Officer Shri
Mukesh Sharma. He submits that by analyzing all these material when the
matter is to be considered by the Assessing Officer, this Court at this stage
cannot go into the sufficiency of the material and interfere. That being so, we
will consider the judgment rendered by the Supreme Court in the case of
Rajesh Jhaveri Stock Brokers (supra) as Shri Sanjay Lal had placed heavy
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reliance on this judgment. In the case of Rajesh Jhaveri Stock Brokers (supra)
even though as stated by Shri Kishore Shrivastava, learned Senior Counsel,
various judgments relied upon by Shri Kishore Shrivastava like the judgment
in the case of Calcutta Discount Co. Ltd. (supra), Parashuram Pottery
Works (supra) have not been considered but the question had been considered
in the backdrop of the effect of the substitution to Section 147 brought into
force upto 1st April, 1998 and in para 13 detailed analysis has been made in
the following manner:-

"13. One thing further to be noticed is that intimation under
section 143(1)(a) is given without prejudice to the provisions
of section 143(2). Though technically the intimation issued was
deemed to_be a demand notice issued under section 156, that
did not per se preclude the right of the Assessins Officer to
proceed under section 143(2). That right is preserved and is
not taken away. Between the period from April 1, 1989 to
March 31, 1998, the second proviso to section 143(1)(a),
required that where adjustments were made under the first
proviso to section 143(1) (a), an intimation had to be sent to
the assessee notwithstanding that no tax or refund was due
from him after making such adjustments. With effect from April
1, 1998, the second proviso to section 143(1)(a) was
substituted by the Finance Act, 1997, which was operative till
June 1, 1999. The requirement was that an intimation was to
be sent to the assessee whether or not any adjustment had
been made under the first proviso to section 143(1) and
notwithstanding that no tax or interest was found due from the
assessee concerned. Between April 1, 1998 and May 31, 1999,
sending of an intimation under section 143(1)(a) was
mandatory. Thus, the legislative intent is very clear from the
use of the word intimation as substituted for assessment that
two different concepts emerged. While making an assessment,
the Assessing Officer is free to make any addition after grant
of opportunity to the assessee. By making adjustments under
the first proviso to section 143(1) (), no addition which is
impermissible by the information given in the return could be
made by the Assessing Officer. The reason is that under section
143(1) (a) no opportunity is granted to the assessee and the
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Assessing Officer proceeds on his opinion on the basis of the
return filed by the assessee. The very fact that no opportunity
of being heard is given under section 143(1)(a) indicates that
the Assessing Officer has to proceed accepting the return and
making the permissible adjustments only. As a result of insertion
of the Explanation to section 143 by the Finance (No. 2) Act
of 1991 with effect from October 1, 1991, and subsequently
with effect from June 1, 1994, by the Finance Act, 1994, and
ultimately omitted with effect from June 1, 1999, by the
Explanation as introduced by the Finance (No. 2} Act of 1991
an intimation sent to the assessee under section 143(1)(a) was
deemed to be an order for the purposes of section 246 between
June 1, 1994, to May 31, 1999, and under section 264
between October 1, 1991, and May 31, 1999. It is to be
noted that the expressions intimation and assessment order
have been used at different places. The contextual difference
between the two expressions has to be understood in the
context the expressions are used. Assessment is used as
meaning sometimes the computation of income, sometimes the
determination of the amount of tax payable and sometimes the
whole procedure laid down in the Act for imposing liability
upon the tax payer. In the scheme of things, as noted above,
the intimation under section 143(1)(a) cannot be treated to be
an order of assessment. The distinction is also well brought
out by the statutory provisions as they stood at different points
of time. Under section 143(1)(a) as it stood prior to April 1,
1989, the Assessing Officer had to pass an assessment order
if he decided to accept the return, but under the amended
provision, the requirement of passing of an assessment order
has been dispensed with and instead an intimation is required
to be sent. Various circulars sent by the Central Board of Direct
Taxes spell out the intent of the Legislature, i.e., to minimize
the departmental work to scrutinize each and every return and
to concentrate on selective scrutiny of returns. These aspects
were highlighted by one of us (D. K. Jain J) in Apogee
International Limited v. Union of India [(1996) 220 ITR 248].
It may be noted above that under the first proviso to the newly
substituted section 143(1), with effect from June 1, 1999,
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except as provided in the provision itself, the acknowledgment
of the return shall be deemed to be an intimation under section
143(1) where (a) either no sum is payable by the assessee, or
(b) no refund is due to him. [t is significant that the
acknowledgment is not done by any Assessing Officer, but

mostly by ministerial staff. Can it be said that any assessment
is done by them? The reply is an emphatic no. The intimation

under section 143(1)(a) was deemed to be a notice of demand
under section 156, for the apparent purpose of making
machinery provisions relating to recovery of tax applicable.
By such application only recovery indicated to be payable in
the intimation became permissible. And nothing more can be
inferred from the deeming provision. Therefore, there being

no assessment under section 143(1)(a), the question of change
of opinion, as contended does not arise."

- (Emphasis Supplied)

Finally, after taking note of the provisions of Section 148 and 147 and
its amendment from time to time in para 16, the matter has been dealt with in
the following manner :-

"16. Section 147 authorizes and permits the Assessing Officer
to assess or reassess income chargeable to tax if he has reason
to believe that income for any assessment year has escaped

assessment. The word "reason" in the phrase reason to believe
would mean cause or justification. If the Assessing Officer has
cause or justification to know or suppose that income had

escaped assessment, it can be said to have reason to believe
that an income had escaped assessment. The expression cannot
be read to mean that the Assessing Officer should have finally
ascertained the fact by legal evidence or conclusion. The
function of the Assessing Officer is to administer the statute
with solicitude for the public exchequer with an inbuilt idea of
fairness to taxpayers. As observed by the Delhi High Court in
Central Provinces Manganese Ore Co. Ltd. v. ITO [1991

(191) ITR 662], for initiation of action under section 147(a)
(as the provision stood at the relevant time) fulfillment of the
two_requisite conditions in that regard is essential. At that
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stage, the final outcome of the proceeding is not relevant. In
other words, at the initiation stage, what is required is reason

to believe, but not the established fact of escapement of income.

At the stage of issue of notice, the only question is whether
there was relevant material on which a reasonable person could
have formed a requisite belief. Whether the materials would
conclusively prove the escapement is not the concern at that
stage. This is so because the formation of belief by the

Assessing Officer is within the realm of subjective satisfaction
(see ITO v. Selected Dalurband Coal Co. Pvt. Ltd. {1996

(217)ITR 597 (SC)] ; Raymond Woollen Mills Ltd. v. ITO [
1999 (236) ITR 34 (SC))." .

(Emphasis Supplied)

From a perusal of the aforesaid principle of law laid down by the Supreme
Court, we find that the expression "reason to believe" cannot be read to say
that Assessment Officer should have finally ascertained the effect by legal
evidence or conclusion. At the stage when the matter is pending, the final
outcome of the proceeding is not relevant. At the stage when only notice has
been issued, the only consideration would be as to whether there was
reasonable material available based on which a prudent man approach can be
adopted to form a requisite belief. Whether the material would conclusively
prove the escapement or not is not of concern at this stage. If this be the
principle of law as laid down by the Supreme Court with reference to the
mattet, we have no hesitation in holding that objection raised by the revenue
in the matter of interference at this stage has much force. In fact, in the judgment
rendered in the case of Rajesh Jhaveri Stock Brokers (P) Ltd. (supra), the
words "intimation" and "assessment" used under Section 143 in different places
is considered to be with reference to different context and in the judgment the
final conclusion is that if the assessment has not been completed, accuracy
and sufficiency of the material should not be examined, This also is the principle
laid down in the case of Raymond Woolen Mills Ltd. (supra) relied upon by
Shri Sanjay Lal. The Kerala High Court in the case of G. Suresh, the Punjab
& Haryana High Court in the cas¢ of Bhajan Lal have also laid down identical -
principle. In fact in para 8 of the judgment rendered by the Punjab & Haryana
High Court in the case of Bhajan Lal (supra), reference is made to a judgment
of Supreme Court in the case of Phoolchand Bajrang Lal Vs. ITO -
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(1993)113 CTR (SC) 436 and the following principles have been laid down:-

"8. The ambit and scope of ss.147 and 148 of the Act was
considered by the Supreme Court in Phoo! Chand Bajrang
Lal Vs. ITO(1993) 113 CTR (SC) 436: (1993) 203 ITR 456
(SC): TC 51R.825. After reviewing several judicial precedents
on the subject, a two Judges Bench of the Supreme Court
held as under:-

"From a combined review of the judgments of this Court, it
follows that an Income-tax Officer acquires jurisdiction to
reopen assessment under Section 147(a) read with Section
148 of the Income Tax 1961 only if on the basis of specific,
reliable and relevant information coming to his possession
subsequently, he has reasons which he must record, to believe
that by reason of omission or failure on the part of the assessee
to make a true ana full disclosure of all material facts necessary
for his assessment during the concluded assessment
proceedings, any part of his income, profit or gains chargeable
‘to income tax has escaped assessment. He may start
reassessment proceedings either because some fresh facts
come to light which where not previously disclosed or some
information with regard to the facts previously disclosed comes
into his possession which tends to expose the untruthfulness of

those facts. In such situations, it is not a case of mere change
of opinion or the drawing of a different inference from the same
facts as were earlier available but acting on fresh information.
Since, the belief is that of the Income-tax Officer, the
sufficiency of reasons for forming the belief, is not for the Court

to judge but it is open to an assessee to establish that there in
fact existed no belief or that the belief was not at all a bona

fide one or was based on vague. irrelevant and non-specific
information. To that limited extent, the Court may look into
the conclusion arrived at by the Income-tax Officer and examine
whether there was any material available on the record from
which the requisite belief could be formed by the Income-tax
Officer and further whether that material had any rational
connection or a live link for the formation of the requisite belief.
It would be immaterial whether the Income-tax Officer at the
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time of making the original assessment could or, could not have
found by further enquiry or investigation, whether the
transaction was genuine or not, if one the basis of subsequent
information, the Income-tax Officer arrives at a conclusion,
after satisfying the twin conditions prescribed in Section 147(a)
of the Act, that the assessee had not made a full and true
disclosure of the material facts at the time of original assessment
and therefore income chargeable to tax had escaped
assessment ......... "

One of the purpose of s.147 appears to us to be to ensure
that a party cannot get away by willfully making a false or
untrue statement at the time of original assessment and when
that falsity comes to notice, to turn around and say 'you
accepted my lie, now your hands are tied and you can do
nothing'. It would be a travesty of justice to allow the assessee
that latitude."

(Emphasis Supplied)

13.  If we analyze the facts of the present case in the backdrop of the
aforesaid legal principle, we find that the petitioner wants this Court to hold
that the material collected by the Department and relied upon, namely the
entries/ notings made as indicated in the loose slip has no nexus to the petitioner
and therefore, the entire proceeding should be quashed. Whereas, the Revenue
wants this Court to hold that if these loose papers are considered and if they
are read along with the statement of the officer of the Contractor and certain
other material collected, particularly in the matter of purchase of tickets by
Mahesh Sharma in the name of petitioner and his family members an enquiry
into the matter is called for, which should not be stopped at this stagein a
petition under Article 226 of the Constitution. When we analyze the material
available onrecord, we find that it is a case where the enquiry into the matter
by the Income Tax Department is still in progress and considering the fact that
the Revenue has indicated that the petitioner was a key person having control
over the decision making process, it is not appropriate for this Court to hold
that material produced are not sufficient enough or reliable enough to proceed
in the matter. On the contrary, when the law says that sufficiency or correctness
of the material is not to be looked into at this stage by a Writ Court, this Court
has to [eave everything to the Assessment Officer, who, after considering each
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and every aspect of the matter including the judgments relied upon by the
petitioner and the objections to be raised to decide the matter. The judgment
relied upon by Shri Kishore Shrivastava, learned Senior Counsel in the peculiar
facts and circumstances of the present case cannot be applied in this case to
quash the proceedings.

14.  Eventhough in the judgment relied upon by Shri Kishore Shrivastava,
certain distinction is carved out in the matter of fulfilling the requirement of
"reason to suspect” and "reason to believe" and cognizance to be taken of
loose paper and the nexus between the material collected and the assessee
etc. but all those cases were decided in the context of legal principle applicable
mostly after orders of assessment were passed or assessment were ré-opened
after they had been concluded, unlike in this case wherein in view of law laid
down in the case of Rajesh Jhaveri Stock Brokers (supra), we have to hold
that assessment process is still in progress and therefore, question of change
of opinion or reopening of assessment already concluded will not arise. That
being the difference between those cases and the present case, we are not
inclined to accept the submissions made by Shri Kishore Shrivastava, learned
Senior Counsel.

15.  During the course of hearing it was indicated by Shri Kishore
Shrivastava, learned Senior Counsel that the entire process of awarding the
contract and its finalization was undertaken after the petitioner had left on
deputation to the Government of India. This aspect of the matter has been
considered by the Revenue in the detailed reason given for proceeding further
in the matter and they have indicated in the said reasons that when the
petitioner was holding the post of Commissioner Urban Administer
(sic:Administration) and Development in M.P., various process in pursuance
to the tender earlier issued and subsequently issued on modification took place
and shortlisting of the two contractors namely M/s Nagarjun Construction
Company, Hyderabad and M/s Simplex Infrastructure Ltd., Calcutta and after
declaring them to be qualified till the stage of technical bid was undertaken by
modifying the terms and conditions of the tender documents and certain process
was also undertaken for eliminating the other companies and this process
played a vital role in the ultimate award of contract. It is indicated by the
Revenue that by following these process a final decision provisionally was
already taken for awarding the contract to these parties and as all rhajor
decision except exclamation of project cast was undertaken, while the petitioner

-



I.L.R.[2017]M.P. M. Shrivastava Vs. Depu. Commi. L. Tax (DB) 59

was holding the keéy post of Commissioner, Urban Administration and
Development. Itis indicated by the Revenue that the petitioner played a key
role in controlling the decision making process which ultimately led in eliminating
all other Companies, shortlisting the two companies in question and it has
been held that by acting as intermediate between Nagar Nigam and
Commissioner of Urban Administration and Development, petitioner was
indicated in various steps pertaining to award of contract. Therefore, merely,
because it is said that petitioner had gone on deputation he cannot be
exonerated of the charges levelled. That being the reason which weighed with
the revenue authorities to proceed further in the matter, therefore, it is not
appropriate for a writ Court exercising limited jurisdiction in a petition under
Article 226 of the Constitution at this stage to interfere as enquiry into various
aspects of the matter which was the prime consideration which weighed with
the Revenue for proceeding in the matter may be required. The Revenue on a
just and proper consideration has taken the decision and therefore, we are
not inclined to accept this contention advanced by Shri Kishore Shrivastava.

16.  Onthe contrary, it is a fit case where the department should be granted
liberty to proceed in the matter and thereafter take a decision after evaluating
each and every aspect of the matter. This is also the principle laid down by
the Supreme Court in the case of Vijaybhai N. Chandrani (supra) relied
upon by the learned Counsel for the Revenue. In the said case, the Hon'ble
Supreme Court has held that the assessee cannot be permitted to invoke writ
jurisdiction of the High Court at the first instance without exhausting the
statutory remedy available under the Income Tax Act. It was held by the
Hon'ble Supreme Court in the said case that in the stage of assessment of the
proceeding the High Court ought not to have entertained the writ petition,
instead should have directed the assessee to appear before the AQ, permit
him to take a decision and after framing of assessment order, the assessee
should seek indulgence into the matter. In para 16 and 17 of the said Judgment,
Hon'ble Supreme Court has dealt with the matter in the following manner:-

"16. In the present case, the assessee has invoked the Writ
jurisdiction of the High Court at the first instance without first
"exhausting the alternate remedies provided underthe Act.In .
our considered opinion, at the said stage of proceedings, the
High Court ought not have entertained the Writ Petition and
instead should have directed the assessee to file reply to the
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said notices and upon receipt of a decision from the Assessing
Authority, if for any reason it is aggrieved by the said decision,
to question the same before the forum provided under the Act.

I7.  Inview of the above, without expressing any opinion
on the correctness or otherwise of the construction that is
placed by the High Court on Section 153C, we set aside the
impugned judgment and order. Further, we grant time to the
assessee, if it so desires, to file reply/objections, if any, as
contemplated in the said notices within 15 days' time from
today. If such reply/objections is/are filed within time granted
by this Court, the Assessing Authority shall first consider the
said reply/objections and thereafter direct the assessee to file
the return for the assessment years in question. We make it
clear that while framing the assessment order, the Assessing

" Authority will not be influenced by any observations made by
the High Court while disposing of the Writ Petition. If, for any
reason, the assessment order goes against the assessee, he/it
shall avail and exhaust the remedies available to him/it under
the Act, 1961."

17. Keeping in view all these factors and the totality of the facts and
circumstances of the case, we are of the considered view that at this stage it is
not appropriate for us to interfere into the matter and quash the proceedings
initiated. Instead the petitioner should appear before the AQ, raise all objections
and thereafter it is for the Assessing Officer to examine all aspects of the
matter and take a decision in accordance with law. If the petitioner has any
grievance still existing after such a decision is taken, i.e. after the amount is
finalized, petitioner can challenge the same in accordance with law. In the
present set of circumstances we are not inclined to interfere into the matter
because for interfering into the matter we will be required to assess the material
available on record and say that they are not sufficient enough to proceed in
the matter and we find that when the assessment proceedings ate still on
discharging this function at this stage by this Courtina petmon under Artlcle
226 of the Constitution is not warranted.

18.  The petition is therefore, dismissed.

Petition dismissed.
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WRIT PETITION
Before Mr. Justice Sanjay Yaday
W.P. No. 10036/2013 (Jabalpur) decided on 23 May, 2016

JAIPRAKASH ASSOCIATES LTD. ' ...Petitioner
Vs. ’
MADHYAPRADESH ELECTRICITY

REGULATORY COMMISSION ...Respondent

(Along with W.P. No. 10658/2013, W.P. No. 12545/2013, M.A. No. 2524/
2013, W.P. No. 15461/2013, M.A. No. 136/2014, W.P. No. 2041/2014 &
W.P. No. 2048/2014)

A. Vidyut Sudhar Adhinipam, M.P, 2000 (4 of 2001), Section
41 and Electricity Act (36 of 2003), Section 111 - Appeal - Preliminary
objection - Whether appeal u/S 41 of the Adhiniyam of 2000 is
maintainable against the order of the M.P. Electricity Regulatory
Commission - Held - Though the Regulatory Commission is established
under the said Adhiniyam, the powers and functions of the Commission
is not traceable to the said Adhiniyam - Impugned order passed by the
Commission under the Act of 2003 - It is beyond comprehension as to
how appeal u/S 41 of the said Adhiniyam would lie - Statutory appeal
u/S 111 of the Act of 2003 would lie to the Appellate Tribunal - Appeal
u/S 41 of the said Adhiniyam not maintainable - Appeals disposed of.
(Paras 10 to 26)

7 faga g S99, 9.9, 2000, (2001 BT 4), €T 41 §F
R arferfram (2003 &7 36), €% 111 — FWid — YRy o7& — 94T 4.9,
fga fafeme s @ aRky @ fAwg, 2000 @ afafay 1 arT 41 @
gaia afie viurfia @ — afafraifRa - gaft 5w st @ gala
fafrarms st ¥ wemoer gE 2, ovg S9a afafwm | s @
wifdeal ¢d sl @7 ar T8l goar 8 — 2003 @ AR © Fada amaT
aRT e e ulRa fear rn — we vy 4@ W 2 o 9aw afrfrag
P ORI 41 @ Faud add $9 s — 2003 @ afafrEw @Y g7 111 B
gava s enfie ardfiell aferawer ¥ wfY —  Saw FfEfret F e 41
F Fwia erfra wwefim 98 — sl a1 foerr fear |

B. Constitution - Article 226/227 and Electricity Act (36 of
2003), Section 111 - Appeal - Writ petition against order of MPERC -
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Preliminary objection - Whether writ petition under Article 226/227 of the
Constitution against the order of Regulatory Commission is maintainable
or not - Held - As the constitutional validity of a Regulation is not questioned
and alternate statutory remedy of appeal before Appellate Tribunal u/S
111 of 2003 Act lies against the order of Commission, so writ petition under
Article 226/227 of the Constitution is not maintainable - Writ petition
dismissed with liberty to avail efficacious statutory remedy of appeal u/S
111 of 2003 Act. (Paras 27 to 31)

_ o 9T — JqT 226,227 V9 Rega JfFaT (2003 #T
36), arT 111 — gty — WA IR & Ry & faeg Re afawr -
yRftre angy — wn RAfame gt @ oy @ fiwg dfRew @
FeeT 226/227 B Awia Re wfasr wovfia @ ar 78 — afifeiRa
— 4f% R @ wdomfe Rt # gatdA & @ E @ w
Irty B FRW B fAeg 2003 @ Al A arr 11 $ Faeta adiel
st @ wua afia &1 defaus s IER B, gafay wfem @
IS 226 /227 @ Javia Re arfaer weefts 7€ @ — 2003 & sftfaa
N gRT 111 @ Fafa afid 3 yaEsN) A STAR @1 IJaaw JdF B
wWaaEaw & i Re afaer afe a9 79|

Cases referred:

(2002) 8 SCC 715, (1979) 3 SCC 431, (2007) 9 SCC 109, (2000)
3 SCC 640, (2010) 4 SCC 603, (2015) 6 SCC 773.

Aditya Adhikari with Satish Chaturvedi, for the appellant in M.A.
No. 25242013

Avinash Zargar, for the appellant in M.A. No. 136/2014 and that of
petitioner in W.P. No. 10036/2013,W.P. No. 10658/2013, W.P. No. 12545/
2013 and W.P. No. 15461/2013.

. Mohammad Siddigue, for the petmoners in W.P. No. 2041/2014 and

W.P. No. 2048/2014.

M.L. Jaiswal with Pradeep Banerjee, for the respondent-M.P.
Electricity Regulatory Commission.

Divya Kirti Bohrey, G A. for the respondent-State. .

~ ORDER
~ Sanjay Yapav, J. :- On28.4.2016 taking note of the fact that a co-
ordinate Bench of this Court on 12.8.2015 had deferred the hearing of these
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batch of Miscellaneous Appeals and Writ Petitions for a period of three months,
because of the challenge to the order passed by High Court of Andhra Pradesh,
before the Supreme Court in a similar matter. That, order-dated 12.8.2015
was questioned in an Intra-Court Appeal No.831/2015; wherein, the Division
Bench on 4.11.2015 observed that the statutory remedy of Appeal under
Section 111 of the Electricity Act, 2003 (hereinafter referred to as “2003
Act”), being available, exercise of writ jurisdiction is not required; the matters
were directed to be posted on 9.5.2016, as it was informed that, the Writ
Appeal No0.831/2015 was coming up for hearing on 5.5.2016.

2. - When these matters are taken up today, it is informed by learned
counsel for the petitioners/appellants that Writ Appeal No.831/2015 is
adjoumed and posted after ensuing summer vacation; accordingly, adjournment
was sought. The respondents, however, have vehemently opposed the
adjournment. It is urged on behalf of respondénts that taking into consideration
the existing statutory provision, neither an Appeal under Section 41 of Madhya
Pradesh Vidyut Sudhar Adhiniyam, 2000 (for brevity “2000 Adhiniyam™),
nor the Writ Petition against the order of Madhya Pradesh Electricity
Regulatory Commission (for short “State Commission™) is maintainable,
because of the statutory remedy provided under Section 111 of 2003 Act.
The respondent’s counsel, therefore, insisted for hearing the matter on
preliminary objection as to maintainability of these proceedings and for vacating
of stay order. It is contended that there is no stay of proceedings of these
Misc. Appeals and Writ Petitions by the Division Bench.

3. The matter is, therefore, heard on the preliminary objection, as to
whether these proceedings emanating from the order passed by.the State
Commission are tenable, and whether the petitioners/appellants can be directed
to avail the remedy under Section 111 of 2003 Act.

4, These proceedings; as evident from material on record, emanates from
the order-dated 31.12.2012 passed by the State Commission in'a suo motu
Petition No.73/2012 and the consequential action of recovering the dues.

5. The State Commission on receiving the Petition No.50/2010 from
M.P. Power Transmission Co. Ltd. in the matter, of determination of parallel
operation charges in case of intra-state generating units, had decided to cause
study for determination of parallel operation charges. The work was contracted
out to Electrical Research and Development Association (ERDA). The said
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Agency submitted “Evaluation of Parallel Operation Charges” study, concluding
that due to harmonic generation, negative phase sequence currents, reactive
power from grid etc., the captive power plants (CPPs) loads are harmful for
smooth and efficient operation without the help of utility grid. The ERDA,
accordingly, suggested that grid support charges/parallel operation charges
without the help of utility grid and worked out the parallel operation charges
(grid support charges) @ 53.32 per KVA.

6. The State Commission, after placing ERDA report in public domain
and considering the comments received from various stakeholders, including
these appellants and writ petitioners, registered a suo mofu petition for
determination of parallel operation charges (grid support charges) and after
hearing the stakeholders, concluded -

%5 . Onconsidering the submissions of the respondcnts,
the Commission is of the view that:

(a) The parallel operation charges shall not be applicable if the
CPPs are not connected with the grid.

(b) The purposes of levying supply affording charges and
standby charges are different. These are not related to the
parallel operation of the CPPs with the grid.

(c) Parallel operation charges cannot be made a part of
transmission charges as these charges cannot be levied on all
consumers.

(d) Auxiliary consumption of captive generatilig plantsasa
parameter may be deducted from the installed capacity of the
plant for computation of parallel operation charged.

6. The Commission also finds that the object of the
Electricity Act, 2003, is to delicense generation and to freely
permit CPPs. In order to promote CPPs and looking to the
facility being availed by CPPs from the grid, the Commission
has come to the conclusion that it would be appropriate that
parallel operation charges be levied at the rate of Rs.20/- per
KVA per month on the capacity of CPP (after deducting load
pertaining to auxiliary consumption) connected to the grid.”



forp

LLR.[2017]M.P. Jaiprakash Asso. Ltd. Vs. M.PE. Regu. Commi. 65

7. It is this order which is being challenged by way of an Appeal under
Section 41 of 2000 Adhiniyam. Whereas, some of the stakeholders have
challenged it by way of writ petition under Article 226 of the Constitution of
India.

8. Justifying the challenge under Section 41 of 2000 Adhiniyam and

countering the preliminary objections that an Appeal under Section 111 of
2003 Act would lie, it is urged on behalf of the Appellants that, 'Electricity'
being mentioned at Entry 38 of List II-Concurrent List of Schedule 7 of the

Constitution of India, enabling both the parliament and the State Legislature i

competent to enact laws on the subject and that M.P. Vidyut Sudhar

"Adhiniyam; 2000 enacted by the State Legislature was reserved for the

consideration of the President and has received his assent on 12.2.2001 and
by virtue of sub-section (3) of Section 185 of 2003 Act, the provisions of
2000 Adhlmyam, not inconsistent therewith, being saved, and that Chapter

. Il of 2000 Adhiniyam provides for creation of M.P. Electricity Regulatory

Commission and also defines its functions and powers. And, that powers under
Section 9(r) of 2000 Adhiniyam and under Section 181(2)(zp) of 2003 A¢t,

: covers the residuary powers. And, the thrust of Appeal is thiat the MPSERC

has no jurisdiction to pass the impugned order as parallel operation chargesis
neither a charge nor tariff and the State Commission being entitled to determine -
tariff and these charges are not tariff, it is beyond its Junsdlctxon to determine.
And, being beyond its power and jurisdiction, an Appeal before Central
Appellate Tribunal under Section 111 of 2003 Act, would be a futile exercise,
as it being a ¢reation of 2003 Act, cannot look into the validity of the order
passed by the State Comm1ss1on on the issue of parallel operation charges.

9. . The Respondents on their turn have embedded to the objection as to
mamtamablhty of these Misc. Appeals and Writ Petitions contending inter
alia that an Appeal under Section 1 11 of 2003 Act lie before the Appellate -
Tribunal. .

- 10.  Considered the rival submissions.

11. 2003 Act is an'Act to consolidate \;.he laws rélatmg to generation,
transmission, distribution, trading and use of electricity and generally for taking
measures conducive to development of electricity industry,. promotmg

_ competition therein, protecting interest of consumers and supply of electricity

to all areas, rationalization of electricity tariff, ensuring transparent policies
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regarding subsidies, promotion of efficient and environmentally benign policies,
constitution of Central Electricity Authority, Regulatory Commissions and
establishment of Appellate Tribunal and for matters connected therewith or °
incidental thereto.

12.  Section 82 of 2003 Act provides for “Constitution of State
Commission” [as defined under Section 2(64)]. Sub- Section (1) and its -
provisos, which we are presently concerned with, stipulate :

(1) Every State Government shall, within six months from
the appointed date, by notification, constitute for the purposes
of this Act, a Commission for the State to be known as the
(name of the State) Electricity Regulatory Commission:

Provided that the State Electricity Regulatory
Commission, established by a State Government under section
17 of the Electricity Regulatory Commissions Act, 1998 and
the enactments specified in the Schedule, and functioning as
such immediately before the appointed date, shall be the State
Commission for the purposes of this Act and the Chairperson,
Members, Secretary, and other officers and other employees
thereof shall continue to hold office, on the same terms and
conditions on which they were appointed under those Acts:

Provided further that the Chairperson and other
Members of the State Commission appointed, before the
commencement of this Act under the Electricity Regulatory
Commissions Act, 1998 or under the enactments specified in
the Schedule, may on the recommendations of the Selection
Committee constituted under sub-section (1) of Section 85 be
allowed to opt for the terms and conditions under this Act by
the concerned State Government.”

13.  Furthermore, sub-section (3) of Section 185 0of 2003 Act, whichisa
repeal and saving clause, mandates::

. e

“(3) The provisions of the enactments specified in the Schedule,
not inconsistent with the provisions of this Act, shall apply to
the States in which such enactments are applicable.”

14. Thus provisions of Adhiniyam 2000 listed at Serial No.8 of the
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Schedule appended with 2003 Act is saved to the extent they are not.
inconsistent with the provisions of 2003 Act.

15.  Now, coming back to first proviso to sub-section (1) of Section 82 of
2003 Act, it says that the State Electricity Regulatory Commission, established

by a State Governmeént under section 17 of the Electricity Regulatory
Commissions Act, 1998 and the enactments specifted in the Schedule, and
functioning as such immediately before the appointed date, shall be the State
Commission for the purposes of this Act; meaning thereby that, State Electricity
Regulatory Commission, though established under Adhintyam, 2000, a State
Legislation, but when discharging function under Section 86 and exercising
powers under Section 181 of 2003 Act, it shall be the Commission under
2003 Act and not under the State Legislation i.e. Adhiniyam, 2000.

16.  Inthe case at hand, the appellants and the petitioners do not dispute ..
that the impugned order passed by the State Commission is purportedly under
2003 Act and not under Adhiniyam, 2000. Though, it is contended that the.
State Commission has exceeded the jurisdiction vested in it under 2003 Act;
it is, however, not the case of the appellants and petitioners that the powers
and functions exercised by the State Commission is traceable to Adhiniyam,
2000. If the action is not traceable to Adhiniyam 2000, it is beyond
comprehension as to how an Appeal under Section 41 of Adhiniyam, 2000
would lie. Because said section provides for an Appeal to the High Court
when a decision is taken by the State Commission under said Act ie.
Adhiniyam, 2000. In other words, it cannot be said that the person is aggrieved
of any decision or order of the State Commission passed under Adhiniyam,

2000. When such forum under Section 41 of Adhiniyam 2000 is not available, o

even a petition under Article 226/227 of the Constitution of India will not be
tenable in view of specific statutory appellate provisioni.e. Section 111 of
2003 Act, which stipulates :

“111. Appeal to Appellate Tribunal. - (1) Any person
aggrieved by an order made by an adjudicating officer under
this Act (except under section 127) or an order made by the
Appropriate Commission under this Act may prefer an appeal
to the Appellate Tribunal for Electricity:

" Provided that any person appealing against the order
of the adjudicating officer levying any penalty shall, while filing
the appeal, deposit the amount of such penalty:
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Provided further that wherein any particular case, the

Appellate Tribunal is of the opinion that the deposit of such.

penalty would cause undue htardship to such person, it may
dispense with such deposit subject to such conditions as it

may deem fit to impose $o as to safeguard the realisationof

penalty .

(2)  Everyappeal under sub-section (1) shall be filed within

a period of forty five days from the date on which a copy of

the order made by the adjudicating officer or the Appropriate
‘Commission is received by the aggrieved person and it shall

" be in such form, verified in such-manner and be accompanied

by such fee as may be prescribed:

Provided that the Appellate Tribunal may entertainan

" appeal after the expiry of the said period of forty-five days ifit
is satisfied that there was sufficient cause for not filing it within
that period. '

~ (3)  On receipt of an appeal under sub-section (1), the

Appellate Tribunal may, after giving the parties to the appeal

. anopportunity of being heard, pass such orders thercon as it

thinks fit, confirming, modifying or setting aside the order
appealed against.

(4) ~ TheAppellate Tribunal shall send a copy of every order

made by it to the parties to the appeal and to the concerned -
adjudicating officer or the Appropriate Commission, asthe .

case may be.

(5)  Theappeal filed before the Appellate Tribunal under
sub-section (1) shall be dealt with by it as expeditiously as
possible and endeavour shall be made by it to dispose of the
appeal finally within one hundred and eighty days from the
date of receipt of the appeal: '

Provided that where any appeal could not be disposed
of within the said period of one hundred and eighty days, the

Appellate Tribunal shall record its reasons in writing for not

disposing of the appeal within the said period.

LLR.[2017]M.P.
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(6)  The Appellate Tribunal may, for the purpose .
of examining the legality, propriety or correctness of any order
made by the adjudicating officer or the Appropnate
Commission under this Act, as the case may be, in relation to
any proceeding, on its own motion or otherwise, call for the
records of such proceedings and make such order in thc case
as it thinks fit.” :

17.  Pertinentitis to note that necessity of such an expert statutory Appellate
Body as is now provided vide Section 111 of 2003 Act, was expressed by
the Supreme Court in West Bengal Electricity Regulatory Commission Vs.
CESC Ltd. (2002) 8 SCC 715, wherein thelr Lordships were pleased to
observe :

“102. We notice that the Commission constituted under Section -
17 of the 1998 Act is an expert body and the determination of
tariff which has to be made by the Commission involves a very
highly technical procedure, requiring working knowledge of
law, engineering, finance, commerce, economics and
management. A perusal of the report of the' ASCI as well as
that of the Commission abundantly proves this fact. Therefore,
we think it would be more appropriate and effective if a
statutory appeal is provided to a similar expert body, so that
the various questions which are factual and technical that arise
in such an appeal, get appropriate consideration in the first
stage also. From Section 4 of the 1998 Act, we notice that the
Central Electricity Regulatory Commission which has a Judicial
Member as also a number of other Members having varied
~ qualifications, is better equipped to appreciate the technical
and factual questions involved in the appeals arising from the
orders of the Commission. Without meaning any disrespect to
the Judges of the High Court, we think neither the High Court
nor the Supreme Court would in reality be appropriate
appellate forums in dealing with this type of factual and
technical mattets. Therefore, we recomimerid that the appellate
power against an order of the State Commission under the
1998 Act should be conferred either on the Central Electricity
Regulatory Commission or on a similar body. We notice that
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under the Telecom Regulatory Authority of India Act, 1997 in
Chapter IV, a similar provision is made for an appeal to a
special Appellate Tribunal and thereafter a further appeal to
the Supreme Court on questions of law only. We think a similar
appellate provisions may be considered to make the relief of
appeal more effective.”

That, the Appellate Tribunal established under Section 110 0£2003
Act consists a Chairperson and three members. As for the qualification, Section

113 envisages : -

19.

113. Qualification for appointment of Chairperson and
Members of Appellate Tribunal:- (1) A person shall not be
qualified for appointment as the Chairperson of the Appellate
Tribunal or a Member of the Appellate Tribunal unless he-

(a)  inthe case of the Chairperson of the Appellate Tribunal,
is, or has been, a judge of the Supreme Court or the Chief
Justice of a High Court; and

(b)  inthe case of a Member of the Appellate Tribunal,-

4] is, or has been, or is qualified to be, a Judge of a High
Court; or

(i) ' is, or has been, a Secretary for at least one year in the
Ministry or Department of the Central Government dealing w1th
economic.affairs or matters or infrastructure; or

(i) is,orhasbeen,a person of ability and standing, having
adequate knowledge or experience in dealing with the matters
relating to electricity generation, transmission and distribution
and regulation or economics, commerce, law or management.

LLB

In view whereof, since there isa Staﬁllt'ory Expert Appellate Tribunal
to hear the Appeal from the order passed by the State Commission, this Court
refrain from entertaining an appeal under Section 41 of Adhiniyam, 2000 ora

Writ Petition under Article 226/227 of the Constitution of India.

aw
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20.  Thereis one more reason why the forum under Section41 of Adhiniyam
2000 is not available to the appellant. Sub-section (3) of Section 185 of
2003 Act mentions that only such provisions of the enactments specified in
the Schedule, not inconsistent with its (i.e. 2003 Act's) provision, shall apply
to the States in which such enactments are applicable. In the present case, the
State Commission though constituted under Adhiniyam 2000, has purportedly
exercised the powers in discharge of its function under 2003 Act. That being
50, against its order, an Appeal under Section 111 of 2003 Act would lie,
rather under Adhiniyam 2000, as otherwise the inconsistency clause will bar
the forum under Section'41 of Adhiniyam, 2000.

21.  Thereliance placed on the decision in M. Karunanidhi vs Union of
India (1979) 3 SCC 431 and more particularly, the proposition carved out in
paragraph 35, wherein it is laid down:- '

“35. On a careful consideration, therefore, of the authorities
referred to above, the following propositions emerge:-

L. “That in order to decide the question of repugnancy it
must be shown that the two enactments contain inconsistent
and irreconcilable provisions, so that they cannot stand together
or operate in the same field.

2. That there can be no repeal by implication unless the
inconsistency appears on the face of the two statutes.

3. That where the two statutes occupy a particular field,
there is room or possibility of both the statutes operating in
the same field without coming into collision with each other,
no repugnancy results.

4. That where there is no inconsistency but a statute
occupying the same field seeks to create distinct and separate
offences, no question of repugnancy arises and both the
statutes continue to operate in the same field.” ’

22.  Thesaid proposition in given facts of present case is of no assistance
to the appellant to overcome the aspect of the availability of forum under
Section 111 of 2003 Act, rather under Section 41 of Adhiniyam, 2000.

23.  Similarly, decisions in Dharappa vs. Bijapur Qoop. Milk Producers
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Societies Union Ltd. (2007) 9 SCC 109 and Bank of India vs. Lekhimoni
Das (2000) 3 SCC 640 turns on their own facts and are of no assistance to
the appellants to overcome the preliminary objections. '

24.  Thedecision in PTC India Limited vs Central Electricity Regulatory
Commission (2010) 4 SCC 603; wherein the larger Bench was concerned
with the following question of law, viz.

()  Whether the Appellate Tribunal constituted under the
Electricity Act, 2003 (the 2003 Act) has jurisdiction under
Section 111 to examine the validity of Central Electricity
Regulatory Commission (Fixation of Trading Margin)
Regulations, 2006 framed in exercise of power conferred under
Section 178 0f 2003 Act ?

(i) Whether Parliament has conferred power of judicial
review on the Appellate Tribunal for Electricity under Section
121 of the 2003 Act ?

(i) = Whether capping of trading margins could be done by
the CERC (the Central Commission) by making a Regulation
in that regard under Section 178 of the 2003 Act ?

- their Lordships were pleased to hold :

“92.(1) In the hierarchy of regulatory powers and functions
. under the 2003 Act, Section 178, which deals with making of
regulations by the Central Commission, under the authority of
subordinate legislation, is wider than Section 79(1) of the 2003
Act, which enumerates the regulatory functions of the Central
. Commission, in specified areas, to be discharged by Orders
(decistons).

(@)  Aregulation under Section 175, as a part of regulatory
framework, intervenes and even overrides the existing contracts
between the regulated entities inasmuchas it casts a statutory
obligation on the regulated entities to align their existingand
future contracts with the said regulations.

(i)  A'regulation under Section 178 is made under the
authority of delegated legislation and consequently its validity
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can be tested only in judicial review proceedings before the
courts and not by way of appeal before the Appellate Tribunal
for Electricity under Section 1 ll of the said Act. .

@iv)  Section 121of the 2003 Act does not confer power

of judicial review on the Appeliate Tribunal. The words

"orders", "instructions" or "directions” in Section 121 do not

confer power of judicial review in the Appellate Tribunal for -

Electricity. In this judgment, we do not wish to analyse the
English authorities as we find from those authorities that in
certain cases in England the power of judicial review is
expressly conferred on the Tribunals constituted under the Act.
In the present 2003 Act, the power of judicial review of the
validity of the Regulations made under Section 178 is not
conferred on the Appellate Tribunal for Electricity.

)  Ifadispute arises in adjudication on mterpretatmn of

a regulation made under Section 178, an appeal would
certainly lie before the Appellate Tribunal under Section.111,
however, no appeal to the Appellate Tribunal shall lie on the

validity of a regulation made under Section 178.
(vi) Applying the principle of “generality versus _

enumeration", it would be open to the Central Commission to

- make a regulation on any residuary item under Section 178(1)

read with Section 178(2)(ze). Accordingly, we hold that the

‘CERC was empowered to cap the trading margin under the

authority of delegated legislation under Section 178 vide the
impugned notification dated 23.1.2006.

‘(vii)  Section 121, as amended by Electricity (Amendment)

Act 57 of 2003, came into force with effect from 27.1.2004.,
Consequently, there is no merit in the contention advanced
that the said section is not yet been brought into force.

Conclusion:

93. For the aforesaid reasons, we answer the questlon rmsed
in the reference as follows

"The Appellate Tribunal for Electricity hasno Junsdlctlon'

73
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to decide the validity of the Regulations framed by the Central
Electricity Regulatory Commission under Section 178 of the
Electricity Act, 2003. The validity of the Regulations may,
however, be challenged by seeking judicial review under Article
226 of the Constitution of India.”

25.  Present being not a case wherein validity of Regulations framed by the
Central Electricity Regulatory Commission under Section 178 of 2003 Act,
the Authority of PTC (supra} is of no help either to the appellants, nor to the
petitioners.

26.  These are the reasons which lead this Court to uphold the preliminary
objection as to maintainability of Appeal under Section 41of Adhintyam, 2000.

27.  Now coming to the maintainability of writ petition under Article 226/227
of the Constitution of India, besides the reasons for non-maintainability of
Appeal under Section 41of Adhiniyam 2000, reference can be had of decision
in W.B. Electricity Regulatory Comm, vs. CESC Ltd (supra) wherein it is
held:

“44, Having held on merits that the Regulations are not arbitrary
and are in conformity with the provisions of the Act, we will
now consider whether the High Court could have gone into
this issue at all in an appeal filed by the respondent Company.
First of all, we notice that the High Court has proceeded to
declare the regulations contrary to the Act in a proceeding
which was initiated before it in its appellate power under
Section 27 of the Act. The appellate power of the High Court
in the instant case is derived from the 1998 Act. The
Regulations framed by the Commission are under the authority
of subordinate legislation conferred on the Commission in
Section 58 of the 1998 Act. The Regulations so framed have
been placed before the West Bengal Legislature, therefore it
has become a part of the statute. That being so, in our opinion
the High Court sitting as an appellate court under the 1998
Act could not have gone into the validity of the said Regulations
in exercise of its appellate power.
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. 50. From the above observations of this Court in the said
judgment extracted hereinabove, it is clear that even the High
Court exercising its power of appeal under a particular statute
cannot exercise the constitutional power under Article 226 or
227 of the Constitution. The position of course would be
entirely different if the aggrieved party independently challenges
the provision by way of a writ petition in the High Court invoking
the High Court's constitutional authority to do so. Therefore
we are of the considered opinion that the High Court sitting as
an appellate court under a statute could not have exercised its
writ jurisdiction for the purpose of declaring a provisionof
that law as invalid when there was no separate challenge by

. way of a writ petition. In the instant case we notice thatas a

. matter of fact none of the parties had challenged the validity of
the Regulations, therefore the question of the High Court's suo
motu exercising the writ power in a statutory appeal did not
arise. For the reasons stated above we hold that the High Court
could not have gone into the question of validity of the
Regulations while entertaining a statutory appeal under the
1998 Act. We also hold that the Commission had the necessary
statutory power to frame the Regulations conferring the right
of hearing on the consumers. We also hold that the Regulations
have provided for a controiled procedure for such hearing and-
there is no room for an indiscriminate hearing. On facts, we
hold in the instant case that the Commission has not given any
indiscriminate hearing to the consumers.” '

28.  Similarly, in Union of India v. Major General Shri Kant Sharma
(2015) 6 SCC 773, it has been held -

«“34. The aforesaid decisions rendered by this Court can be
summarised as follows:

® The power of judicial review vested in the High Court
under Article 226 is one of the basic essential features of the
Constitution and any legislation including Armed Forces Act,
2007 cannot override or curtail jurisdiction of the High Court
under Article 226 of the Constitution of India. (Refer: L.
Chandra Kumar vs. Union of India (1997) 3 SCC 261 and
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S.N. Mukherjee vs Union of India (1990) 4 SCC 594).

()  Thejurisdiction of the High Court under Article 226
and this Court under Article 32 though cannot be circumscribed
by the provisions of any enactment, they will certainly have
due regard to the legislative intent evidénced by the provisions
of the Acts and would exercise their jurisdiction consistent with
the provisions of the Act. (Refer : Mafatlal Industries Ltd. vs
Union of India (1997) 5 SCC 536).

(i)  Whenastatutory forum is created by law for redressal
of grievances, a writ petition should not be entertained i gnoring
the statutory dispensation. (Refer: Nivedita Sharma vs. Cellular
"Operators Assn of India (2011) 14 SCC 337).

(iv) The ngh Court will riot entertain a petition under Article

226 of the Constitution if an effective alternative remedy is

available to the aggrieved person or the statute under which

. the action complainied of has been taken itself contains a’

- mechanism for tedressal of grievance. (Refer: Nivedita Sharma
(supra)).”

29.  Inthe caseat hand, since the constitutional validity of a Regulation is
not questioned, it is only the order passed by the State Commission which is
being challenged; the remedy, in the considered 0pm10n of this Court, lies
. under Sectlon 111 0of 2003 Act. : :

30. Havmg thus considered, the objection as to maintainabitity of Appeal

under Section 41 of Adhiniyam 2000 and Writ Petition under Article 226/227
of the Constitution of India, is upheld.

31.  Consequently, the appeals and petmons aré¢ disposed of finally with
liberty to avail efficacious statutory remedy of Appeal under Section 111 of
2003 Act. y

32. Interim orders passed inany of the above matter stand vacated There
shall be no costs. : :

Petition disposed of.

4
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WRIT PETITION
. Before Mr. Justice Sanjay Yadav
W.P. No. 17021/2015 (Jabalpur) decided on 16 June, 2016

UNION OF INDIA " ...Petitioner
Vs. _ ’
K.C. SHARMA (M/S) : ...Respondent

Arbitration and Conciliation Act (26 of 1996), Sections 34 &
85 and Arbitration Act (10 of 1940), Sections 14(2), 17 .and 29 -
Arbitration clause invoked on 22.06.1992 under the Act of 1940 -
Arbitrator was appointed on 26.05.1999 - Arbitrator resigned on
30.01.2001 - New arbitrator appointed on 08.03.2001 - Award passed
_on 16.02.2002 - Execution of arbitral award under the Act of 1996 -
- Objection filed by the petitioner u/S 34 of the Act of 1996 regarding
maintainability of execution case - Dismissal thereof - Petition against
- Held - The arbitration proceedings had commenced under the 1940
Act and parties have agreed to continue under the same Act even after -
resignation by first arbitrator, the provisions of 1940 Act will be
applicable even when the Award is to be executed - Since under the
1940 Act the award, ipso facto is not executable unless made rule of
Court under Section 14(2), 17 and 29 of 1940 Act, so execution’
proceedings under the 1996 Act are dismissed - Respondent is at
liberty, if limitation permits, to invoke the provisions of 1940 Act -
Petition allowed. . ' - (Paras 4,6 & 8)
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Cases referred:

- AIR 2003 SC 4564, AIR 2001 SC 2293, AIR 1999 SC 3923, AJR
1999 SC 1535, AIR 1962 SC 78, 2003 (9) MPHT 15.

Kanak Gaharwar, for the petitioner.
Amrit Ruprah, for the respondent.

(Supplied: Paragraph numbers)
ORDER

Sanzay Yapav, J. :- Rejection of an objection against the executabﬂlty
of Arbitration Award under Arbitration and Conciliation Act, 1996 has led the
objector-Union of India and its functionaries to file this writ petition secking
quashment of order.

2. Undisputed facts are that in a dispute which arose from the contract
- bearing No.CEJZ/JBP/ of 86-87 for “Provision of Certain Techincal
(sic:Technical) Buildings at Jabalpur, sole Arbitrator was appointed by the
Engineer-in-Chief, Army Head Quarter, New Delhi vide his letter No.13600/
CC/718/E8 Dated 19.03.2001. An Award was passed on 16.02,2002
whereagainst present petitioner preferred an objection under Section 34 of
1996 Act, wherein, the trial Court while accepting the preliminary objection
raised by respondent that since the Arbitrator was appointed and proceeded
under the Arbitration Act, 1940 (i.e. Old Act), the provisions of 1996 Act are
not applicable; declined to entertain the objection vide order dated 15.04.2009.

3. Pertinent it is to note that the Arbitration and Conciliation ordinance,
1995 was promulgated on 25.01.1996. It was replaced on 26.03,1996 by
the Arbitration and Conciliation (Second Ordinance) 1996, The said ordinance
was replaced by the Arbitration and Conciliation (Third) ordmance, 1996 on
26.06.1996. The 1996 Act came into force with effect from 22.08.1996 and
is made applicable from 26.01.1996.
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4, Section 85 of 1996 makes provisions regarding Repeal and savings.
Clause (a) of Sub-Section (2) of Section 85 envisages that :

“(2) Notwithstanding such repeal -

(a) the provisions of the said enactments shall apply in relation to arbitral
proceedings which commenced before this Act came into force unless
otherwise agreed by the parties but this Act shall apply in relation to arbitral
proceedings which commenced on or after this Act comes into force.”

- which means that despite the repeal of Arbitration Act, 1940 the
provisions of said Act shall be applicable in relation to arbitration proceedings
which have commenced prior to coming into force of the new Act, i.e. Act of
1996.

In the case at hand as is evident from the findings in paragraph 4 of
the order dated 15.04.2009, passed by the trial Court that arbitration clause
was invoked on 22.06.1992, under the Act of 1940. Arbitrator was appointed
on 26.05.1999. The Arbitrator appointed by order dated 26.05.1999 resigned
'on 30.01.2001 whereon new Arbitrator was appointed on 08.03.2001 who
passed the Award on 16.02.2002.

5. In the case of State of West Bengal vs. Amritlal Chatterjee AIR
2003 SC 4564 relying upon the judgments in Fuerst Day Lawson Ltd. vs.
Jindal Exports Ltd. AIR 2001 SC 2293; Thyssen Stahlunion GMBH vs.
Steel Authority of India AIR 1999 SC 3923; Shetty's Constructions Co.Ltd.
vs. Konkan Railway Construction AIR 1999 SC 1535 and Hari Shankarlal
vs. Shombhunath Prasad AIR 1962 SC 78, their Lordships has been pleased
to hold :

“13. The Court having regard to the duty imposed upon the
arbitrator held that the arbitrators enter on the reference as
soon as they have accepted their appointment and have
communicated to each other about the reference. If the
Arbitrator fails in his duty to enter on the reference or make a
public award during the period stipulated under Rule 3 of the
First Schedule indisputably a cause of action will arise for his
removal or appointment of a new arbitrator in terms of Section
11 and 12 of the 1940 Act. The words "commencement of the
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arbitration proceedings" have not been defined in the 1940
Act, They bave to be given their ordinary meaning having
regard to the provisions contained in Chapter II thereof.

14. Furthermore, Section 85(2)(a) of the new Act may have _
to be construed keeping in view the provisions contained in
Section 21 of the new Act.”

6. In the present case, the proceedings having originated under the old
Acti.e. Act of 1940 and the parties having agreed to continue under the same
Act, even after the resignation of first Arbitrator, the provisions of 1940 Act
would be applicable even when the Award is to be executed. Since under the
Act of 1940 the Award, ipso facto is not executable unless made Rule of
Court under Section 14 (2), 17 and 29 of 1940 Act, the petitioner herein
were well within their right in raising an objection against maintainability of the
execution proceedings brought under 1996 Act. The unpugned order, therefore,
cannot be given stamp of approval.

7. Reliance though is placed on the decision by a Division Bench of this

High Court in Northern Coal Fields Ltd. vs. M/s Raj Kishan and Company

reported in 2003 (9) MPHT 15 but is of no assistance to the respondent
because of the findings in paragraph 14 that “the Arbitrator entered upon
reference after the first Arbitration Ordinance had came into force.” Whereas,
in the case at hand the parties agreed that the Arbitration proceedings were
under 1940 Act.

8. In view whereof, while setting aside the impugned order dated
25.07.2015, the application preferred by respondent on 07.03.2013 for
execution of Award dated 16.02.2002 under 1996 Act is dismissed. The
respondent however, would be at liberty, if the limitation permits, to invoke
the provision of 1940 Act.

9. In the result, petition is allowed to the extent above. Interim order
made absolute. Parties to bear their own costs.

Order accordi ngly.

W)
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" WRITPETITION
Before Mr. Justice Rajendra Menon, Acting Chief Justice &
- .+ Hon'ble Mr. Justice Anurag Shrivastava
W.E. No. 1 0757/2007 (Jabalpur) decided on 7 September, 2016

POORANSINGH SISODIA ...Petitioner
Vs. : o
HIGH COURT OF MP. & ors. ..-Respondents

4. ‘;g‘r‘iv_i,l Seryices (Classification, Control and Appeal)
Rules, M.P. 1966, Rule 14 - Departmentat Enquiry - Object of
Prglimir{gry Inquiry - To explore as towhether a regular departmental

enquiry is necessary. (Para 6)
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i

B. Civil Services (Classg'ﬁcgtigg_, Control and Appeal) Rules,
ME 1 9§6, Rule 14 - Departmental Enquiry - Practice and Procedure -
Regular departmental "‘epqyiry ordered after Preliminary Inquiry -

Delinquent ‘employee was supplied statement of witnesses recorded in

. Preliminary inguiry - No prejudice caused to employee. (Para 6)
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C. Civil Services (i Classification, Control and Appeal)
Rules, M.P. 1966, Rule 10 - Departmental Enquiry - Perverse finding
= Allegation - The petitioner instigated the parents of accused to meet
the gaééiaing Officer to get bail for theijr son : Departmental Enquiry
gonducted - Petitioner found guilty - Held - In absence of any specific
evidence to show that the petitioner has instigated the parents to go

CETRELISU RN Loy yoPrs - . i
al}fi yisgt, ‘thg Presiding Officer, the finding is perverse = Order quashed,
3 - Sl ST R T e Felalo . B EINGYIRY =

(Para 13)
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Cases referred:

AIR 1982 SC 937, AIR 1971 SC 752, (2013) 6 SCC 602, AIR
1999 SC 677. ' ’

P.N. Dubey, for the petitioner.
P.R. Bhave with Deodatt Bhave, for the respondents.

ORDER

The Order of the Court was  delivered by
ANURAG SHRIVASTAVA , J. :- By filing this petition under Article 226 and 227
of the Constitution of India the petitioner has challenged the order dated
1.10.1999 (Annexure P-4) by which he has been reverted to lowest rank of
Process Writer and also the order dated 28.9.2000 (Annexure P-5) by which
the appeal preferred by him against the said order of reversion has been
rejected.

2. The petitioner was initially appointed as a peon on4.2.1981 in the
District Courts establishment at Damoh. Later on'he got promotion as Process
Writer on 15.6.1981 and thereafter promoted as Lower Division Clerk in
1996. There was a criminal case n0.2122/1997 under section 147, 148, 149,
302, 427, 323 & 324 of IPC, pending against one Munna @ Manohar before
Judicial Magistrate First Class, Hatta, in which the accused Munna had moved
an application for release on bail, which was pending for consideration before
Special Judge, Damoh. It is alleged that petitioner had instigated the parents
of accused Munna, Smt.Tulsa Bai and Chakodilal to approach the Special
Judge and get their son released on bail by making payment or fulfilling the
demand of the Judge concerned. As directed SmtaTulsa Bai and Chakodilal
came to Damoh and approached the Special Judge at his residence and offered
him money for releasing their son on bail. The Special Judge called them in
Court on the same day and after making detailed inquiry, recorded the statement
of Smt. Tulsa Bai Chakodilal and other staff of Court. Chakodilal and Smt. Tulsa
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Bai had categorically stated before Special Judge that they had been directed
by petitioner to make approach to him for securing their son’s bail. The Special
Judge reported the matter to District Judge, thereafter Disciplinary Inquiry
proceeding was initiated against petitioner.

3. The inquiry was conducted in accordance with the provisions of
M.P.Civil Services (Classification, Control and Appeal) Rules, 1966
(hereinafter referred to as ‘Rules’). The Second Additional District Judge
was appointed as the Inquiry Officer. After holding the inquiry he submitted
the report to the District Judge, who acted as the Disciplinary Authority and
after following the procedure the Disciplinary Authority passed the impugned
order dated 1.10.1999, imposed punishment on the petitioner reverting him
to the lowest rank of Process Writer. The petitioner had preferred an appeal
before respondent no.2, which was also rejected by order dated 28.9.2000.

4. It has been contended by the learned counsel for the petitioner that
the impugned order is bad in law as no proper preliminary inquiry was held,
therefore witbout giving the opportunity of hearing in preliminary inquiry the
petitioner’s fundamental right has been violated. It is also submitted that the
charge framed against petitioner is vague and indefinite, due to which petitioner
could not raise his defence and effectively cross examine the witnesses which
vitiates the inquiry. There is no reliable evidence adduced against the petitioner.
The evidence of parents of accused is not trustworthy. The Enquiry Officer
had wrongly arrived at conclusion to hold petitioner guilty. The finding of
Inquiry Officer is perverse, therefore impugned order is liable to be quashed
and petitioner is to be reinstated as Lower Division Clerk with all benefits.

5. Learned counsel for respondents has supported the procedure adopted
and findings given by the Inquiry Officer and stated that there isno procedural
irregularity or flaws found in the inquiry proceedings. The findings of the Inquiry
Officer are based upon due appieciation of evidence. There is no infirmity in
it. Keeping in view the charge found proved and conduct of petitioner the

punishment imposed upon him is not very harsh or excessive. Therefore this
petition is liable to be dismissed. '

6. - Considering the rival contentions of the Jearned counsel for the parties
and on perusal of record, it is found that the allegations are, the parents of
accused had approached the Special Judge in order to persuade him to grant
bail to their son. As they had offered him money asa bribe, the Special Judge
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had recorded their statement and the statements of other eye witnesses and
sent areport to the District J udge for initiating disciplinary action against the
petitioner. The report of Special Judge alongwith statements of the witnesses
and parents of accused may be taken as preliminary inquiry report. On the
basis of this report District J udge has ordered for initiation of regular inquiry.
Since copy of the report of Special Judge and statement of witnesses had
already been given to petitioner, therefore there was no need to make further
preliminary inquiry on the same allegations. The preliminary inquiry is conducted
only to explore as to whethera re gular departmental inquiry is necessary, and
once after the preliminary inquiry a regular departmental inquiry is ordered
and while conducting the regular departmental inquiry, statement of the
witnesses recorded in the preliminary inquiry is supplied to the delinquent
employee, then no prejudice is caused to the employee and, therefore, the
arguments advanced before us to say that the preliminary inquiry was conducted
behind the back of the petitioner is unsustainable. '

7. As far as the vagueness of charge is concerned, in the charge framed
except time, date and place where the petitioner had inciied the parents of the
accused for making approach to Special Judge, all other ingredients of mis-

" . conducthas been mentioned. Smt. Tulsa Baj in her preliminary statement before

Special Judge has stated that two days back the petitioner came to her house
and told her to go to Special Judge for getting the bail of her son. This indicates
the place and date of the alleged mis-conduct, The copy of the statement has
already been supplied to the petitioner. Therefore it cannot be said that petitioner
was misled or not able to raise his defence because of vagueness of charge.

8. In the case laws State of Uttar Pradesh Vs. Mohd. Sharif (AIR
1982 SC 937) and Surath Chandra Chakravarthy Vs, State of West Ben:gdl _
(AIR 1971 SC 752) retied upon by learned counsel for petitioner the charges
framed were vague and indefinite and the statements of the witnessés recorded
during the preliminary inquiry were not supplied to the delinquent at the time
of disciplinary inquiry, therefore Hon’ble Apex Court held that the delinquent
was denied reasonable opportunity to defend himself at disciplinary inquiry
and quash the proceedings. In the present case the facts are different, therefore
the above case laws are not applicable. SR

9. - The scope of judicial review in the matters of administrative actions

. pertaining to disciplinary proceedings has been discussed and crystallized by
Hon’ble Supreme Court in the case of S.R. T¥wari Vs. Unjon of Indid [(2013)
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" 6.S_CC 602]. In,pal"-a 19-& 20 of the aforesaid judgment Hon’ble Apex Court
has reiterated as: ' '

“19. In Commissioner of Income Tax, Bombay & Ors. vs.
Mahindra & Mahindra Ltd & Ors., AIR 1984 SC 1182,
" this Court held that various parameters of ihe court’s power
of iudicial review of administrative or executive action on which
the court can jinterfere had been well settled and it would be |

redundant to recapitulate the whole catena of decisions. The :
Court further held -

“Itisa settled position that if the action or decision is perverse
or is such that no reasonable body of persons, properly.
informed, could come to, or has been arrived at by the
authority misdirecting itself by adopting a wrong approach, or
has been influenced by irrelevant or eXtraneous matters the
court would be justified in interfering with the same.”

20. The court can exercise : the power of judicial review ifthere
is a manifest error in the exercise of power or the exercise of
power is manifestly arbitrary or if the power is exercised on
the basis of facts which do not exist and which are patently
erroneous. Such exercise of power would stand vitiated. The
court may be justified in exercising the power of judicial review
if the impugned order suffers from mala fide, dishonest or
corrup't practices, for the reason, that the order had been
passed by the authority beyond the limits conferred upon the
authority by the legislature. Thus, the court has to be satisfied
that the order had been passed by the authority only on the
grounds of illegality, irrationality and procedural impropriety

- before it interferes. The court does not have the expertise to
correct the administrative decision. Therefore, the court itself
may be fallible and interfering with the order of the authority .
may impose heavy administrative burden on the State Or may
lead to unbudgeted expenditure.”

10.. . It has bééﬂ,argued by learﬁed coun-sel for the petitioner that finding of .
the Inquiry Officer was perverse as there is no re[liable evidence to prove that
the petitioner has directed the parents of the accused to make approach to
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Special Judge for obtaining bail of their son by illegal means. Although the
scope of judicial review may not permit reassessment of the evidence led
before the Inquiry Officer, but to consider the question of perversity, if any in
recording findings, we have gone through the finding of the Inquiry Officer
and we find that in the departmental inquiry eight witnesses were examined on
behalf of the prosecution. The witnesses Nonhe Singh (PW3), Kalyan Singh
(PW4), are the Peons of Court, J.P.Tantwaye (PW6) is Accountant,
R.S.Pandey (PW7) and Khemchand Jain (PW38) are Readers. Only the
witnesses B.G. Yadav (PW5) Special Judge and None Singh and Kalyan Singh,
Peons had deposed in their statement that Smt. Tulsa Bai (PW1) and her
husband Chakodilal (PW2) approached the Special Judge and stated that as
directed by petitioner they had come for getting bail of their son and ready to
pay Rs.10,000/- for the same. Therefore the statement of these witnesses are
hearsay. They have no personal knowledge of the fact whether the petitioner
had instigated Smt.Tulsa Bai and Chakodilal to make approach to Special
Judge. :

11.  Now only evidence available against the petitioner is that of Smt.Tulsa
Bai (PW1) and Chakodilal (PW2). As per prosecution story the petitioner
had directed both Smt.Tulsa Bai (PW1) and Chakodilal (PW2) to make
approach to Special J udge, but Chakodilal (PW2) in his statement had not
supported the prosecution case and denied the whole prosecution story. He
has deposed that he did not know the petitioner and he had no talk with
petitioner regarding his son’s bail. He is declared hostile. Another witness
Smt.Tulsa Bai although in her examination-in-chief had supported the
prosecution case, but in her re-cross examination, paras 12 & 13 she had
denied her previous statements and categorically stated that petitioner had
never asked her to go to Special J udge and try to get the bail of her son by
offering him bribe or gratification. Therefore the statement of Smt.Tulsa Bai
gets totally contradicted in her cross-examination.

12.  Shehas stated that she had arranged Rs.10,000/- for payment of bail
order by mortgaging her land to Bihari Seth, but Bihari Seth (DW1) has denied
this fact. Even her husband Chakodilal has not supported her in this regard.
The Enquiry Officer bas rightly disbelieved the statement of Smt. Tulsa Bai
regarding offering of Rs.10,000/- to Special Judge for bail. Therefore keeping
in view the contradictory statement of Smt. Tulsa Bai, which is not supported
by her husband Chakodilal, the sole testimony of Smt. Tulsa Bai, cannot be

relied upon. There is no other evidence produced by the prosecution to show
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that the petitioner had visited the house of Smt.Tulsa Bai and persuaded her
and her husband Chakodilal to approach Special Judge for obtaining bail of
her son. The Inquiry Officer without considering the contradictory statement
of Smt. Tulsa Bai came to conclusion that the charges levelled against petitioner
is proved on account of preponderance of probability, This finding is baseless
and perverse. .

13.  The evidence of Smt, Tulsa Bai isnot sufficient enough to hold that it
is the petitioner who had instigated her or advised her to go to the Special
Judge alongwith ber husband and pay the amount. Her husband Chakodilal
does not support her and in her cross-examination Smt.Tulsa Bai does not
approve with regard to the previous statement made by her in the departmental
inquiry. On the contrary before the Inquiry Officer, itis categorically stated
by her that the present petitioner never asked her to go and see the Special
Judge. That apart, from the evidence that has come on record, we find that
when Smt. Tulsa Bai and Chakodilal came to the house of Special Judge, it
was the peon posted in the office of Special Judge, namely PW/3 Nonhe
singh, who went to the Presiding Judge and told him about the visit of Smt.
Tulsa Bai and her husband and escorted them to meet the Judge concerned.
There are evidence available on record which suggests that Nonhe Singh is
related to both Smt. Tulsa Bai and Chakodilal and the defence of the petitioner
is that it is at the instigation of Nonhe Singh that he has been falsely implicated.
This aspect of the matter has been completely over looked by the departmental
authorities and the Enquiry Officer and in the absence of there being specific
evidence to show that it was the petitioner who instigated Smt. Tulsa Bai and
her husband to go and visit the Presiding Officer, the finding recorded by the -
Inquiry Officer cannot be approved by this Court. It has to be termed as a
perverse finding and not supported by cogent evidence.

14.  InKuldeep Singh Vs. The Commissioner of Police and others (AIR
1999 'SC 677) Hon'ble Apex Court in para 7 observed as below :

«Ip Nand Kishore v. State of Bihar, AIR 1978 SC 1277 :
(1978) 3 SCC366: (1 978) 3 SCR 708, it was held that the
disciplinary proceedings before a domestic Iribunal are of
quasi-judicial character and. therefore, it is necessary that the

* Tribunal should atrive at its conclusions on the basis of some |
) -evidence, that is to say, such evidence which, and, that too,
- with some degree of definiteness, points to the guilt of the

..'g-'
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delinquent and does not leave the matter in a'suspicious state
as mere suspicion cannot take the place of proof even iri
domestic enquiries. If, therefore, there is no evidence to siistain
the charges framed against the delinquent, he cannot be held
to be guilty as in that event, the findings recorded by the Enquiry
Officer would be perverse.”

(Emphasis supplied)
15.  Accordingly the petition déserves o bé and i§ hér@bjlf aIlowedThe
impugned order of reversion dated 1.10.1999 (Annexure P-4) and appellate
order dated 28:9.2000 (Annexure P-5) are quashed. The petitioner is directéd-
to be reinstated on his original post a5 Lower Division' Clerk-with'all

consequential benefits and seniority, as per rles,
Petition 'alléwed.f
LL.R. [2017] M.P., 88
WRITPETITION =~
_ Before Mr. Justice Prakask Shrivastava L
W.P. No. 876/2016 (Indore) decided on 19 October, 2016

LAXMI (SMT)) ...Petitioner
Vs. :
BEENA (SMT') &ors. ...Respondents

Panchayat Raj Evim Grani Swaraj Adhinivim, M.P' 1993 (1'of
1994), Section 122 aiid Panchayats (Election Petitions, Corript Practices

and Disqualification for Merbersi ip) Rules, M.P. 1995, Rules 3(2).& 8-
Objection filéd by petitioner Hefore Election Tribunal in election petition
filed by respondent no. 1 that copy of election petition alongwith list of
documents supplied to the Petitioner was not authenticated by respondent
no. 1 was rejected, Lience this wiit petition - Held - Requirement is to"havé_
authentication by the original signature of the election petitioner - Supplying:
the photocopy containing copy of impréssion of the signature instead of’
original signatire cannot be treated to bea substaihtial-cdu;pliaﬁqe of the -
provision - There is non-compliance of Rule 3(2) of Rule 1995, therefore’
mandatory piovision contained in R”ulels‘is“aﬁrﬁc'ted_ éxitaiﬁfig the dismissal -
of election petition - Order of trial Court set-aside and election petition
filed by respondent no. 1 dismissed, (Paras6to9)
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THIIT VT vT gy i'awrrr IIITE 7H 1995 (1994 &7 1), arer
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¢ b4

R, 39, 1995, AT 3(2) 7 8.~ weaedf -1 &1 At aftrowr 3

Cases referred:”

. AIRTO9T SC 1557, AIR 1978 SC 840, (2013 3'SCC 439, ATR.

1996 MP 43, 1996 (1) MPWN 122, 2010 (1) MPHT 477, 2012.(5) MPHT

194, AIR 1987 P & H 110, 2006 (4) MPHT 152,2007 (3) MPHT 63
. Pdresh'Joshi, ‘f:brft'ﬁe'petft'ioner{ . .
Ravindra Kumar Vyas, forthe respondént No, 1!

_(Silpﬁ-lie&: Pﬁr&gf-aﬁiz .hu‘m‘ber:s')
ORDER
PRAKASH SHRIVASTAVA , 33 Heard fm'all& witli consent,”
. This writ petition under Article 227 of the _fj;pstitﬁtfon has been filed
by the petitioner'challenging the orderof the Election Tribunal dated 22/1/

L

2016 whereb}fth"t;'pctitioner's objection i_'élgﬁn‘gtd':rion compliance of the

Rule 3(2) of the M.P Panchayats (Election Petitions, Cofiupt Practices and
Disqualification for Membership) Rulés 1995, has beenrejedted;”

2.1 In‘b_rief, the respondent No.1 had ﬁled the Election Petition u/s.122 .
of the M.P, Pancyhayat Evam Gram Swaraj AHhiniyam 1993 challenging the
election of thie petitioner to the post of sarparich and the petitioner had filed”
an application before the Eléction Tribunal raising ari 0bjection that the copy
of 'c_leqﬁpq petition along with the list of documents supplied to the pe_titioner
was not authenticated by the respondent No.1 by signing on them as true.
copy, hence, there was non compliance of Rule 3(2) of the Rules of 1995 and
election petition was liable to'be dismissed under Rule 8. The election Tribunal
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by the impugned order has rejected the said application.

3. Learned counsel for petitioner submits that the requirement of
authenticating the copy of election petition and the documents supplied to the
petitioner is a mandatory requirement and since the requirement of Rule 3(2)
has not been complied with, therefore, the election petition ought to have
been dismissed.

4. As against this, learned counsel for respondent No.1 has supported
the impugned order.
5. Having heard the learned counsel for parties and on the perusal of the

record, it is noticed that the election tribunal on examination of the record has
found that the election petition was signed by the resp ondent No.1 as well as
his Advocate. Respondent No.1 had filed the photocopy of the said election
petition, the original of which contain the signature of the election petitioner
and his Advocate and the same was supplied by the election tribunal to the
petitioner. It has been noted by the tribunal that since original election petition
contains the signature and photo copy of the said signed original petition has
been supplied to the petitioner which is the correct true copy, therefore,
photocopy was not required to be again signed by the respondent No.l. Same
was the position in respect of documents supplied to the petitioner, hence the
election tribunal has taken the view that the compliance of Rule 3(2) has been
done.

Hence the nature and scope of Rule 3(2) of the Rules of 1995 needs
consideration which reads as under:

(2] Every election petition sh all be accompanied
by as many copies thereof as there are respondents
mentioned in the petition and every such copy shall be
attested by the petitioner under his own signature to be
a true copy of the petition”.

The consequence of non compliance of Rule 3(2) is givenin Rule 8 of
the Rules of 1995 which provides that in case of non compliance of Rule 3,
the petition shall be dismissed by the specified officer. )

The above rule 3(2) in clear terms provides that "every such copy
shall be attested by the petitioner underhis own signature”.

6. The requirement of the above Rule is very clear that the copy of election

'is
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petition filed for supplying to the respondent must be attested by the petitioner
under his own signature. The above Rule requires the election petitioner to
put his original signature in the copy of the election petition to authenticate the
copy to be the true copy of the election petition. The object is that the petitioner
must take the responsibility of the copy being a true copy of the original petition
by putting his original signature in the copy in token thereof. Therefore, ifthe
original copy of the election petition contains the signature of the election
petitioner and its photocopy is taken having the impression of the signature of
the petitioner taken from the original without there being the original signature
of the election petitioner in the copy of the election petition authenticating it to
be the true copy of the original, then there is non compliance of the provisions
contained in Rule 3(2) of Rule of 1995. Since the requirement is to have the
authentication by the original signature of the election petitioner, therefore,
supplying the photocopy containing copy of the impression of the signature
instead of the original signature cannot be treated to be the substantial

compliance of the provision. Such a compliance cannot be accepted also for .-

the reason that possibility of interpolation or manipulation at the time of taking
the photocopy of the original document, cannot be ruled out.

7. The aforesaid view is duly supported by the judgment of the Supreme
Court in the matter of F.A.Sapa Etc Vs. Singora and others reported in AIR
1991 SC 1557 wherein the para materia provision ¢ontained in Sec.81(3)
of the Representation of Peoples Act has been considered and it has been
held that the petitioner must attest the copy under his own signature to be the
true copy of the petition. Similarly in the matter of M. Kamalam Vs.
Dr.V.A.Syed Mohammed reported in AIR 1978 SC 840 it has been held that
when the original signature is made by the petitioner on the copy of the election
petition, the compliance of Sec.81(3) can be presumed, therefore, the emphasis
is on putting the original signature on the copy of the election petition. In the
matter of Ajay Maken Vs. Adesh Kumar Gupta and another reported in
(2013) 3 SCC 489 the Supreme Court while drawing the distinction between
ihe failure to attest copy of the election petition furnished to the respondent to
be true copy of the election petition and failure to sign and verify the original
copy of the election.(sic: election petition) filed in the court has.held that the
former being in non compliance with Sec.81(3) would entail dismissal of the
election petition 1/S.86. This Court also in the matter of Dr.Omprakash Soni
Vs. Ashok Kumar Bhargava and others reported in AIR 1996 MP 43,
Amol Singh Vs. Hamir Singh reported in 1996(1) MPWN 122, Baijulal
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Verma Vs. Addl. Collector, Chhindwara and others reported in 2010 '( 1))
MPHT 477 and Rakesh Vs..Returning Officer, Panchayat Nirvachan.and
others reported in 2012(5) MPHT 194 considering Rule 3(2) of the Rules of
1995 has held that the said Rule is mandatory in nature and if the copy of the
election petition for service to the _respoqdr;pﬁs_p@httéﬁéd by thcpetltxgner
under his own sighatre to be the true copy, of the petition, then there isnon’

<
LIy L a1t F AL TR
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8. . Counsel for r@spéndcnf has placed reliance upon the j udémentqu_fﬂ_lis ‘
c‘ourti_ig _tpg matter of M{s. T,Ipdi_ra Singh Vs .,M(.s:, Anjana ;S'_harmg amiqrherj's
reported.in 2006(4) MPHT 152, but that was a case where though.the copy
ofthe election petition was signed _
attesied trie copy’ were missing’ therefore, this court has taken the view that
the defect was not fatal, but in the present case the original signature of the.
election petitionertself i missing in the copy.ofthe election petition supplied

by. the election petitioner but the words.

election petitioner, therefore, there is ‘plear' non compliance of Rule 3 (2) of the
Rules of 1995. Therefore, the mandatory Provision contained in Rule 8 is
attracted E_:ntaﬂipg the dismissal of the election petition. The trial court has .
failed to consider "rhqgaﬁd\{c‘é,ép_ec_t.gf the matter, hence the impugned order.
of the trial court is setaside and the application filed by.the petitioner.under

Rule 3(2) read with Rule 8 of Rules of 1995 is allowed and election petition

filed by the respondent No.1 is dismissed.
100 ccasperrules

Order accc;;r&ingly
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A_PPELLATE CIVIL
Before Mr. Justice S.A. Dharmadl;i_kar;‘
M.A.No. 29/2016 (Gwalior) decided on 29 April, 2016

JAHOOR KHAN & ors. ...Appellants
VS. DR T R T, Ve, e .
RAMVARAN & ors, ...Respondents

Limitation Act (36 of 1963, Section 5 - Condonation ;f delay -
Delay of 1265 days - After passing the award on 18.04.2012 the execution
proceeding has been filed before the Claim Tribunal on 21.06.2012 -
Appellant has also filed vakalatnama in M. A. 'No. 74212012 pending
before this Court, as respondent no. 2 - In such circumstances it cannot
be said that the appellant hhd_no_k'n'oi'l;l;dge about the award passed -

Appeal is miserably barred by limitation - Neither sufficient cause is

Application for condohation \ojf :(Il_e_liiy is dismissgﬂl I?tmséq"l-lently,
- ' o (}’arag 5&'14)
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JUDGMENT

S.A. DHARMADHIKARI, J. i- Heard on the question of admission.
Records of the case is perused.

1. This Miscellaneous Appeal at the instance of the respondents under
Section 173(1) of the Motor Vehicle Act, 1988 is directed against the impugned
Award dated 18/04/2012 in Claim Case No. 20/2012 (claim dispute) by the
President, Motor Accident Claims Tribunal, Morena (M.P.).

2. Heard on IA No. 53/2016, an application under Section 5 of the
Limitation Act filed by the appellants for condonation of delay in filing the
appeal. The appeal is drastically barred by 1265 days.

3. I have gone through the application for condonation of delay, the counsel
for appellants submitted that the Award was passed on 18/04/2012 and the
appeal for enhancement was required to be filed within 90 days from the date
of award but same could not be filed, as the appellants are illiterate persons
and did not have any knowledge about the law. On 20/12/2015 when they
contacted the lawyer, then they were informed that appeal could have been
filed against the Award and on the advice of the counsel, the appeal was
drafted on 18/12/2015. But due to winter vacation, the same could not be
filed. Ultimately, the appeal was filed on 04/01/2016 and, therefore, the delay
in filing the appeal may be condoned.

4. On the other hand, the learned counset for the respondents vehemently
opposed the application by filing the reply to the application for condonation
of delay and has argued that there is no justification or satisfactory reason
disclosed on day to day basis explaining the delay on the part of the appellants.
The appellants have not been able to show the sufficient cause for condoning
the delay, therefore, the appeal deserves {0 be dismissed.

5. It is further contended that after the Award dated 18/04/2012 was
passed, the appellants had filed execution proceedings before the Claims
Tribunal on 21/06/2012 which was registered as Claim Execution No. 20/10
X 12 which is evident from Annexure R-2/1. Further, the appellants have
suppressed the factin MA No. 742/12 which is pending before this Court, he
has been arrayed as respondent No.2 and appellant has also filed Vakalatnama
in that case. In these circumstances, it can not be said that appellants had no
knowledge about the award passed on 18/04/2012.

>
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6. Law as regards scope and jurisdic-tion of the Court in the matter of
condonation of delay under section 5 of the Limitation Act is well settled by
the Hon'ble Apex Court and the various High Courts.

7. In the case of Ramlal Vs. Rewa Coalfields Ltd. AIR 1962 SC 361,
Hon. Supreme Court in para 7 has held as under:-

“7 . In construing Section 5 (of the Limitation Act) it is relevant
to bear in mind two important considerations. The first
consideration is that the expiration of the period of limitation
prescribed for making an appeal gives rise to a right in favour
of the decree-holder to treat the decree as binding between
the parties. In other words, when the period of limitation
prescribed has expired the decree-holder has obtained a benefit
under the law of limitation to treat the decree as beyond
challenge, and this legal right which has accrued to the decree-
holder by lapse of time should not be light-heartedly disturbed.
The other consideration which cannot be ignored is that if
sufficient cause for excusing delay is shown discretion is given
to the court to condone delay and admit the appeal. This
discretion has been deliberately conferred on the court in order
that judicial power and discretion in that behalf should be
. exercised to advance substantial justice ?

8. Hon. Supreme Court in the case of P.K. RAmachandran Vs. State of
Kerala, (1997) 7 SCC 556, has held in para 6 as under:-

“6. law of limitation may harshly affect a particular party but it
has to be applied with all its rigour when the statute so
prescribes and the courts have no power to extend the period
of limitation on equitable grounds.”

9. Asregards meanmg, scope and rationale of the law of limitation, the
Hon'ble Apex Court in the case of Pundlilk Jalam Patil (Dead) by Lrs., Vs.

- -Executive Engineer, Jalgaon Medium Project and another, (2008) 17 SCC

448 hasheld as under:

“26. Basically the laws of Llrmtatlon are founded on pubhc
policy. In Halsbury’s Laws of England, 4th Ed.,
Vol.28,p.266,para 605, the policy of the Limitation Acts is
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laid down as follows:

“605 Pohcy ofthe Limitation Acts.- The courts
have expressed at least three different reasons
supporting the existence of statutes of limitation,
namely,(i) that long dormant claims have more
of cruelty than justice in them, (ii) that a
defendant might have lost the evxdence to
dlspute the stated claim, (m) that persons with
good causes of actions should pursue them w1th
,reasonable dlhgenee ? )

27 Statutes of llmltatlon are sometimes described as

¢ statutes of peace 'An unllmlted and perpetual threat of

limitation creates msecunty and uncertainty; | some kind of
limitation is essent1a1 for pubhc order. This court in Rajender
Singh and others vs. Santa Singh and others [(1 973) 2 SCC

'.705] has observed (SCC p- 712, para 18)

“18. The object of law of Limitation i is to
prevent disturbance and deprlvatlon of what
‘may have been acquired i in equity and j Justlce
by long enjoyment or what may have been lost
by a party’s own inaction, neghgence or
Iaches”

28. In Motichand vs. Munshi [AIR 1970 SC 898], this
court observed that this principle is based on the maxim

' mtere.s't rezpubllcae utsrt { finis lmum that i IS the interest of

the State requires that there should be end to litigation but at
the same tinie law of Lumtatlon are ameans to ensuring private
]ustme suppressmg fraud and petjury, qmckemng dlhgence and
preventmg Oppressmn

29 It needs ng restatement at our hands that the object
for ﬁxmg tirne limit for litigation is based on public pohcy fiking
a hfe span for legal remedy for the purpose of general welfare.
They are meant to see that the parties do not résort to dlIatory
tactlcs but avall thelr legal remedies promptly Salmond i m his
]unsprudence states that the laws come to the a351stanee of
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the vigilant and not of the sleepy.”

10.  While dealing with the scope of jurisdiction under section 5 of the
Limitation Act, as regards condonation of delay, the Hon'ble Apex Court in
the case of Lanka Venkateshwarlu (dead) by L. Rs., Vs. State of Andhra
Pradesh and others, (2011) 4 SCC 363 has observed as under:

“19. We have considered the submissions made by the
learned counsel. At the outset, it needs to be stated that
generally speaking, the courts in this country, including this
Court, adopt a liberal approach in considering the application
for condonation of delay on the ground of sufficient cause under
Section 5 of the Limitation Act.

This principle is well settled and has been set out succinctly in
the case of Collector, Land Acquisition, Anantnag & Ors. Vs.
Katiji & Ors. (1987) 2 SCC 107.

23.  The concepts of liberal approach and reasonableness
in exercise of the discretion by the Courts in condoning delay,

" have been again stated by this Court in the case of Balwant.
Singh Vs. Jagdish Singh, (2010) 8. SCC 685, as follows:-

“25. We may state that even if the term
“sufficient cause” has to receive liberal
construction, it must squarely fall within the
concept of reasonable time and proper
conduct of the party concerned. The purpose
of introducing liberal construction normally is
to introduce the concept of “reasonableness”
as itis understood in its general connotation.”

26. Thelaw of limitation is a substantive law

" and has definite consequences on the right and
obligation of party to arise. These principles
should be adhered to and .applied
appropriately depending on thé facts and -
circumstances of a given case. Once a valuable

. right has accrued in favour of one party as a
result of the failure of the other party to explain
the delay by showing sufficient cause and its
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own conduct, it will be unreasonable to take
away that right on the mere asking of the
applicant, particularly when the delay is directly
aresult of negligence, default or inaction of that
party. Justice must be -done to both parties -
equally. Then alone the ends of justice can be
achieved. If a party has been thoroughly
negligent in implementing its rights and
remedies, it will be equally unfair to deprive
the other party of a valuable right that has
accrued to it in law as a result of his acting
vigilantly.”

28.  Weare at a loss to fathom any logic or rationale, which
could have impelled the High Court to condone the delay after
holding the same to be unjustifiable. The concepts such as
“liberal approach”, “justice oriented approach”, “substantial
justice” can not be employed to jettison the substantlal law of
limitation. Especially, in cases where the Court concludes that
there is no justification for the delay. In our opinion, the
approach adopted by the High Court tends to show the absence
of judicial balance and restraint, which a Judge is required to
maintain whilst adjudicating any lis between the parties. We
are rather pained to notice that in this case, not being satisfied
with the use of mere intemperate language, the High Court
resorted to blatant sarcasms.

29.  The use of unduly strong intemperate or extravagant
language in a judgment has been repeatedly disapproved by
this Court in a number of cases. Whilst considering applications
for condonation of delay under Section 5 of the Limitation
Act, the Courts do not enjoy unlimited and unbridled
discretionary powers. All discretionary powers, especially
judicial powers, have to be exercised within reasonable
bounds, known to the law. The discretion h:'as to be exercised
in a systematic manner informed by reason. Whims or fancies;
prejudices or predilections can not and should not form the
basis of exercising discretionary powers. ”

R}



LL.R.[2017]M.P. Jahoor Khan Vs. Ramvaran 99

11.  Hon. Supreme Court in a recent decision Maniben Devraj Shah Vs.
Municipal Corporation of Brzhan Mumbai, (2012) 5 SCC 157 hasheld in
para 24 as under:-

“24. What colour the expression “sufficient cause” would get
. in the factual matrix of a given case would largely depend on
bona fide nature of the explanation. If the Court finds that
there has been no negligence on the part of the applicant and
the cause shown for the delay does not lack bona fides, then it
may condone the delay. If, on the other hand, the explanation
given by the applicant is found to be concocted or he is
thoroughly negligent in prosecuting his cause, then it would be
a legitimate exercise of discretion not to condone the delay.”

12.  The Hon'ble Apex Court in Chief Post Master General and Ors Vs
Living Medta India Ltd and another, reported in AIR 2012 SC 1506 has
held that unless reasonable and acceptable explanation of delay and sufficient
cause is shown, the application need not be accepted.

13.  Inthe State of M. P and others Vs M/s Perfect Sales, Gwalior, AIR
2015 M.P. 161, this Court has held that * the appellarit slept over the matter
for 296 days and did nothing to assail the judgment of the subordinate court.
It shows careless attitude on the part of the appellant and there being no
sufficient cause shown, the delay can not be condoned™.

14, In v1ew of the aforesaid authoritative pronouncement of law as regards
object, scope extent, limitation and the discretionary power to be exercised
under Section 5 of the Limitation Act laid down by the Hon'ble Apex Court,
this Court is'of the view that the delay of 1265 days caused in filing the appeal
by the appellant is miserably barred by limitation as neither sufficient cause is
shown in the application seeking condonation of delay nor the same is found
to be to the'satisfaction of this Court.

15.  Accordingly, IANo. 53/2016, an application for condonation of delay
is hereby dismissed. Consequently, the Miscellaneous appeal is also dismissed.
No order as to costs.

Appeal dismissed.
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APPELLATE CIVIL
Before Mr. Justice Alok Verma
M.A. No. 1457/2015 (Indore) decided on 2 August, 2016

SAVITA BAI ' o ...Appellant
Vs,
ASLAM & ors. - - ...Respondents

(Alongwith M. A. No. 1458/2015 & M.A. No. 1462/2015)

Motor Vehicles Act (59 of 1988), Sections 166 & 173 (1) -
Permanent disablement - For enhancement of amount of award - If the
medical certificate produced by appellant was suspicious, it was the
duty of insurance company to enquire and produce sufficient evidence
in this regard - No such evidence produced therefore certificate cannot
be disbelieved - Disability assessed may be taken as correct - Amount
of award passed by the Tribunal enhanced. (Para8)

glev arT ST (1988 BT 59) GRIY 166 T 173 (1) — weredt
faeraar — sad €1 O 9o W g — afy arfianeff grr uega far
T fafFcda gaoT—a3 SRewe o1 99 91 S0 %7 9% ddey o1 fF
qF Wiid W 9UT 59 W9q W ualw Wew 9egd $R - ¢u9r o1 e
WA T AT T s ynv-um 9) sifdwarw S fear wr wear —
ﬁmﬂﬁaﬁﬂﬁﬁmﬁw’rwmm% aftrET g1 wRa
maﬁﬂﬁTHﬁWWI

Prashant Sharma, for the appellants.
Mayank Upadhyay, for the respondent No. 3.

(Supplied : Paragraph numbers)
JUDGMENT

_ALok VERMA;, J. :- This common order shall govern disposal of
M.A. Nos.1457, 1458 & 1462 of 2015.

The facts and circumstances as appear in M.A. No.1457/2015 would
form basis of this order.

These appeals arise from a common award passed by learned Second
Motor Vehicle Accident Claims Tribunal, Dewas passed in claim case No.39,
40 and 41 of 2014.

-
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2. Brief facts are that the appellant- Omprakash alongwith other appellants-
Savita Bai and Kailash were going on his motorcycle bearing registration
No.MP41-MA-3278 from Shajapur to his village Meharkheri. Near the village
Titodi in front of Sagar Dhaba, respondent No.1 brought the offending vehicle

- bearing registration No.MP09-GF-0975 driving it rashly and negligently and by

bringing the vehicle at wrong side of the road hit the motorcycle on which the
appellants were travelling. Due to the accident, the appellants suffered various
injuries. The separate claim applications were filed and by the common impugned
award, the leamed member of the tribunal awarded Rs.2,12,765/- to the appellant-
Omprakash including expenses he made on his treatment and Rs.75,000/- against
injuries and body pain he suffered in the accident. Appellant-Kailash was awarded
a sum of Rs.1,58,147/- including expenses he made on his treatment and
Rs.30,000/- was awarded against the injuries and body pain he suffered in the
accident. Appellant-Savita Bai was awarded Rs.70,650/- including expenses she
made on her treatment and Rs.30,000/- was awadrded against the i mjunes and
body pain she suffered in accident.

Respondents No.1 and 2 denied the claim made by the appellant in
the case.

3. Respondent No.3-Insurance company denied claim of the appellants
before the tribunal and it was stated by respondent No.3 that at the time of
accident, three persons were travelling on the motorcycle, which was meant
only to carry two persons at atime. The driver of the motorcycle Omprakash
was driving the motorcycle in a rash and negligent manner and also he was
driving it at wrong side of the road. He could not control his vehicle as there
was excess load due to three persons travelling on it and due to this, he fell
down on the road and sustained injuries. The insured vehicle was not involved
in the accident and was not responsible for causing injuries to them. It was
also claimed that on the principle of contributory negligence, the appellants
are entitled only for 50% of the amount.

4. Learned tribunal found that no permanent disability was caused to
appellant-Omprakash and Kailash and permanent disability was riot claimed
inrespect of appellant-Savita Bai. It was further found by the tribunal that the
accident was caused due to contributory negli gence on part of the appellant-
Omprakash and he was responsible for 30% contributory neghgence

5. The tribunal did not believe the statement of the doctor whlle deciding
issue No.4 in claim case No.41/2014. Dr. Yogesh Limbe was exammed as
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AW-4. According to him, the injuries caused 45.60% permanent disability on
overall body of appellant- Omprakash. However, the learned tribunal opined
that in cross-examination, this witness admitted that all the bones were properly
fused and he also admitted that he has not assessed the total disability caused

- to the entire body of the appellant. He also admitted that he can now perform
his day-to-day work properly.

6. Learned counsel appearing for the appellant submits that the tribunal
erred in not believing the statement of this doctor. No evidence was produced
by the respondent before the tribunal to show that the certificate was fake or
doctor was not qualified to issue such certificate. Only on the presumption
that this doctor was not consulted during treatment of the appellant. His
statement was disbelieved.

7. During argument, findings of the tribunal on other issues were not
challenged and only quantum were challenged. Therefore, I have to go through
the evidence available on record and found whether the findings of the tribunal
were correct or not.

8. Though, it is true that there are cases in which fake medical certificate
is produced to claim compensation, however, each case has to be decided on
its own merit. In the present case, if the certificate produced by the appellant
was suspicious, it was the duty of Insurance Company to enquire the matter
and produce sufficient evidence in this regard. No such evidence is produced,
and therefore, the certificate produced by the doctor cannot be disbelieved,
hence, it may be held that disability as assessed by him in respect of appellants-
Omprakash and Kailash may be taken as correct.

9. Coming to the quantum of the case, I shall first take the case of
appellant-Omprakash in M.A. No.1462/2015, who was awarded following
amounts by the tribunal :-

- | IS T ANRF T By 75,000/-
I~ | SUER =g @ AT A 1,79,950/-
- | uifcs IER & A5 # 10,000/-
- |Amm At B Ag A 24,000/~
T | JEFHT W B TS A 5,000/-
- |y 3 AE | 10,000/-
T wieR 3,03,950/-

L)
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10.  After deducting 30% of the amount on principle of contributory
negligence, Rs.2,12,765/- was awarded. In the above table, it is apparent
that for physical and mental suffering, Rs.75,000/- was awarded on the
presumption that there was no permanent disability. However, looking to the
job of broom-making and assuming his annual income as Rs.48,000/-, loss of
income due to permanent disability, which is in his right leg, the total loss of
income may be taken as Rs.10,000/-, and therefore, applying a multiplier of
16, total amount comes to Rs.1,60,000/-. In this amount, Rs.25,000/- may
be added for mental and physical suffering by the appellant, This comes to
Rs.1,85,000/- and by adding to this amount, the amount awarded on other
heads, total amount of award comes to Rs.4,13,950/-. Out of this, 30%
amount i.e. Rs.1,24,185/- may be deducted against contributory negligence,
and thus, the total amount comes to Rs.2,89,765/-, out of which, he has already
received Rs.2,12,765/-, and therefore, total amount of enhancement comes
to Rs.77,000/-,

Now, coming to the case of appellant- Kailash. He was awarded the
following amounts by the tribunal :-

a- | TR 7 aRe 7= 3 30,000/-
§— | JUER =9 B A § 1,03,147/-
- | Ok MR @ A9g 5,000/-
- | smA eI 3,000/~
I— | AERHT T B A A 5,000/-
- I TA B AY | 12,000/-
el WRTT 1,58,147/-

At the time of accident, age of Kailash was 52 years, therefore, .
multiplier of 8 may be applied. If his income is taken as Rs.48,000/- per
annum, as he was also working as labour in making brooms and his loss of
income may be taken as Rs.10,000/- and applying the multiplier of 8, total
amount comes to Rs.80,000/-, Apart from this, Rs.20,000/- may be awarded
for physical and mental suffering, and thus, total amount of award comes to
Rs.1,00,000/- adding the amount awarded against other heads which may be
as under :-
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| @ TRRT 7 wFMRE T g 1,00,000/-
3 | SYAR 9 B AE A 1,03,147/-
a- | vificsd amER @ 7 ¥ 5,000/-
T | @ B P A A 3,000/-
I— | ATINTHT FT B AT § 5,000/-
- | R g 9§ W A 12,000/-

T yh 2,28,147/-

Out 0of Rs.2,28,147/-, appellant-Kailash has already been awarded
Rs.1,58,147/-, and thus, the enhanced amount comes to Rs.70,000/-.

Coming to the case of Savita Bai. She suffered fractures on her ribs
and two of her ribs were fractured. No permanent disability was claimed and
she was awarded Rs.30,000/- for mental and physical and also other amount.
She was awarded the amounts by the tribunal as under :-

- | wrR® 7 7t v 8 | 30,000/- .
- | SUTR I B WS H 19,650/-
- | uifed 3ER & W § 5,000/-
- | AP EFFDAS W 2,000/-
IJ— | AEFHH IT & 95 A 5,000/-
T | el =g B A ® 9,000/-
7o IR 70,650/~

Looking to the injuries she suffered on her ribs, the total amount of
pain and suffering may be enhanced to Rs.70,000/- and adding this amount
alongwith other heads as awarded, the total amount of award comes to
Rs.1,10,650/-. She was already awarded Rs.70,650/-, thus, the enhanced
amount comes to Rs.40,000/-.

Accordingly, the appeals are partly allowed. The award passed by
learned tribunal is modified on following terms :-

@ Respondents shall be liable, jointly and severally, for
payment of :-
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(a)  Rs.40,000/-to appellant-Savita Bai in M.A. No.1457/
2015;

.(b)  Rs.70,000/- to appellant-Kailash in M.A. No.1458/
2015; and

(€)  Rs.77,000/- to appellant- Omprakash in M.A.
No.1462/2015;

by way of enhanced amount, over and above the amount of
award already awarded in their favour by the tribunal.

(ii) The enhanced amount and interest thereon shall be paid
to the appellant by crossed-cheque.

(ii)  Respondents shall be liable for payment of 6% simple
interest per annum from the date of filing of application before
the tribunal on the enhanced amount also.

(iv)  Thecost ofthe appeal shall be bomme by the respondent.
(v)  Counsel fee is assessed at Rs.2,000/-.
With aforesaid modifications, the appeals stand disposed of.
Certified copy, as per rules.
Appeal partly allowed.
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APPELLATE CIVIL
Before Mr. Justice R.S. Jha & Mr. Justice Rajendra Mahajan
M.A. No. 1541/2013 (Jabalpur) decided on 10 August, 2016

PARVEEN BEGAM & ors. ...Appellants
Vs.
MAHFOOJ KHAN ...Respondent

' A. Guardians and Wards Act (8 of 1890), Sections 7 & 8 -
Custody of child - Factor for consideration - Welfare of the child -
Material and physical well being - The education and upbringing -
Happiness and moral welfare. (Para 20)

@. wege Iiv gfaareq FEFraT (1890 &7 8), GII¢ 7 T 8
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— Fra® F JEREr — AR o1 et% — 999 &1 seavr - 9ifw
ANIRE gfaer ~ Rar @ gra—gteer — gor va fRe s

B. Guardians and Wards Act (8 of 1890), Section 17 -
Custody of child - Grant of - Conflict between personnel law and
consideration of welfare of the child - Latter must prevail. (Para19)

A Teerd Tl gfogred AT (1890 @7 8), &I’T 17 — TIGF
B} JifFrear — ggrT [FI7 wrar — g Aty w9 9rae @ e w1 RER
T @ 7 faddw @ — 9% Trer e gt

C. Guardians and Wards Act (8 of 1890), Sections 7, 8 & 25
- Mohammadan Law - Hanafi Law - Custody of child - Mother living
immoral life - Held - Disqualified for custody - However, it would be
just, proper & humane to grant her v1s1tat10n right in recognition of her
‘ motherhood. (Para 18)

7 Y AV AT IR (1890 BT 8), ARIT 7, 8 T 25
— YRers REr — g%t Ay — srew 31 sffrear — wvar aifae <iaa <
@ ¢ — afifeiRa — afirer 3 fag Prffa — gl saa wgmar =t
mﬁmgqaﬁﬁaﬁmamﬂummww Sfad wd
Araifaa g

D. Guardians and Wards Act (8 of 1890), Sections 7, 8 & 25
- Guardianship - Higher education and moral values of life are prime
consideration over and above the love and affection. (Para 25)

24 wegz v glourey Jferfaam (1890 7 8), IRIT 7, 8 T 25
— GVEFar — ﬁwwﬁwﬁamﬂﬁtmamwﬂﬂa?ﬁmm
qeq w9 @ eyl @)

Cases referred:

AIR 2005 M.P. 141, 1993 (2) SCC 6, AIR 2006 SC 1343, 2008 (9)
SCC 413, 2009 III M.P.J.R. (SC) 169, AIR 1975 All. 67, AIR 1961 ] & K
5,1977 V-IL W.N. 79, 1972 J.L.J. 1045, AIR 2001 SC 1056.

Vishal Dhagat, for the appellants.
Tribhuvan Mishra, for the respondent.

ORDER

The Order of the Court was  delivered by :
RAJENDRA MAHAJAN ; J. :- The appellants have preferred this appeal under

i
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Section 47 of the Guardians and Wards Act, 1890 (hereinafter referred to as
“the Act”) being aggrieved by and dissatisfied with the order dated 06.04.2013
passed by the First Additional Sessions Judge, Damoh in Guardian Case
No.03/11 titled Mahfooj Khan Vs. Parveen Begam and three others, whereby
the respondent has been appointed as guardian of minor appellant Nos. 2 to
4 under Section 7 of the Act by allowing the application filed by him.

2, The respondent filed an application before the court below on
27.08.2011 under the provisions of Sections 7 and 8 of the Act and as per
the rights of Hizanat (Custody) of minor child prevaling (sic:prevailing) in Sunni
Muslims governed by the Hanafi Law. His case inbriefis that he got married
to appellant No.1 Parveen near about 17 years before the date of filing of the
application in village Kalehara, Tehsil Jabera, District Damoh according to
Muslim rites and customs. From their wedlock, appellant Parveen gave birth
to appellant Nos. 2 to 4 and a daughter Chandni. At present appellant Nos. 2
to 4 are minors and they are with appellant Parveen while Chandni, who is
their eldest child, lives with him. As they were staying separately, appellant
Parveen had filed an application under Section 125 of the Cr.P.C. claiming
maintenance for herself and appellant Nos. 2 to 4 in the Court of Judicial
Magistrate First Class, Damoh, which was registered as miscellaneous criminal
case No.41/2010. The aforesaid case was finally disposed of vide order dated
05.04.2011. The learned J.M.F.C. has refused to grant maintenance to
appellant Parveen on the ground that she is living in adultery but he has granted
maintenance to appellant Nos. 2 to 4 to the tune of Rs.800/- (rupees eight
hundred) per month each till they attain majority.

3. The respondent has alleged that in the night of 08.04.2010 in his house
at Garhakota town when he was in Sagar, his daughter Chandni saw appellant
Parveen having sex with his neighbour Pappu @ Majid. On being seenina
such position, she asked Chandni not to disclose her physical relationship
with Pappu to her father/respondent inspite of which she narrated the entire
incident to him. Thereafter, he filed complaint case No.201/2010 in the Court
of Judicial Magistrate First Class, Garhakota District Sagar against Pappu
for his prosecution under Section 497 of the IPC, which is still pending.

4. It is further the case of the respondent before the court below that
appellant Parveen neglects to take proper care of appellant Nos. 2 to 4 and
that she is leading an adulterous life which is having an adverse impact upon
their lives. Appellant Nos. 2 to 4 are living with appellant Parveen in village
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Kalehara, where no proper education facilities are available. Moreover, she
is totally illiterate, and she does not have any independent source of income.
As also she maintains them upon the allowance being granted by him as per
the court-order, whereas his financial condition is very sound. Under the
circumstances, he wants to keep appellant Nos. 2 to 4 with him and to provide
them proper education for betterment of their future lives. On the basis of the
aforesaid assertions it is prayed by him that he be appointed the guardian of
appellant Nos.2 to 4 and appellant Parveen be ordered to hand over their
custody to him.

5. In the written statement filed by appellant Parveen, she has not disputed
the facts that she got married to the respondent as per Muslim rites and customs,
that from their wedlock she gave birth to appellant Nos. 2 to 4 and Chandni,
that Chandni is their eldest child and that she resides with the respondent, that
she and appellant Nos, 2 to 4 are presently residing in village Kalehara, that
she has no independent source of income and that she maintains appellant
Nos. 2 to 4 upon the maintenance allowance being given by the respondent
and that the learned J.M.F.C. has not granted her maintenance allowance,
However, she has denied the remaining allegations levelled against her by the
respondent. Her stand is that the respondent had contracted a second marriage.
After his second marriage, whenever she demanded money from him for her
maintenance and that of the children, he physically assaulted and tortured her.
On 27.05.2010, the respondent beat her up and threw her out of their marital
home on the false allegations of being immoral, Ever since, under compulsion,
she and appellant Nos. 2 to 4 have been living with her parents in village
Kalehara. She has alleged that the respondent does not want to give her
maintenance allowance of Rs. 2400/- (rupees twenty four hundred) per month
as per the court-order and, therefore, with the aforesaid ulterior motive, he
has filed the application. She has also alleged that the respondent has three
children with his second wife and, therefore, he and his second wife would
not take proper care of appellant Nos. 2 to 4 while she, being the real mother,
would take much better care of them. Hence, the overal] welfare of appellant
Nos. 2 to 4 lies with her. Upon the aforestated averments, she prayed for
rejection of the application filed by the respondent.

6. Upon pleadings of the parties, the court below framed issues and

thereafter recorded their evidence. In support of the claim, the respondent
has examined himself as AW-1 and four witnesses namely, Mahboob Khan
(AW-2), Mohd. Yasin (AW-3), Shayra Begam (AW-4) and Chandni (AW-

>
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5). On the other hand, appellant Parveen examined herself as NAW-1 and
her father Mohd. Yusuf (NAW-2). The learned trial Judge, having closely
analyzed the evidence on record, has held that appellant Parveen is living a
life of adultery and immorality. Therefore, she has lost the right of keeping
appellant Nos. 2 to 4 under her custody (Hizanat). The court below has also
held that the welfare of appellant Nos. 2 to 4 would be safer and more secured
in the hands of respondent taking into consideration the overall prevailing
factors and circumstances. Upon the aforesaid findings, the court below has
allowed the application and appointed the respondent as guardian of appellant
Nos. 2 to 4 with a direction to appellant Parveen to deliver their custody to
the respondent. Hence, this appeal.

7. Learned counsel appearing for the appellants has submitted that there
is no-cogent and acceptable evidence on record that appellant Parveen is
leading an immoral life. It is submitted that the finding of the learned trial -
Judge in this regard is totally based upon the evidence of Chandni (AW-5).
While relying upon her evidence, the learned trial Judge has lost sight of the
fact that Chandni is residing with the respondent and, therefore, the plausibility
is there that she has given the evidence against appellant Parveen under the
pressure of the respondent. It is submitted that the respondent has contracted
a second marriage and that with his second wife he has three children.
Therefore, the respondent and his second wife would not look after appellant
Nos. 2 to 4 properly. It is submitted that as per the evidence on record
appellant No.4 Sakir is mentally challenged. It is urged that in the circumstance,
appellant Parveen would take proper and much better care of appellant Nos.
2 to 4 being their real mother. It is submitted that this issue has not been"
properly considered by the court below and, therefore, the learned trial J udge
has not decided the application in right perspective and has committed
perversity and illegality. Thus, the impugned order is liable to be set aside. In
the alternate, it is submitted that in case this Court upholds the impugned
order, then visiting rights be given to appellant Parveen as the impugned order
is lacking in this regard.

8. In reply, learned counsel app ea.ring for the respondent has submitted
that there is overwhelming évidence on record fo the effect that appellant

. Parveen is living in adultery. Therefore, the learned trial Jud ge has rightly

decided that she Las lost the right of custody of the appellant Nos. 2 to 4.1t
is submitted that the learned trial Judge having examined the matter from all
aspects/angles has recorded a proper finding that the welfare of appellant
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Nos. 2 to 4 lies with the respondent and, therefore, their custody is given to
the respondent by appointing him their guardian. Thus, no interference with
the impugned order is required to be made by this Court and the appeal be
dismissed being meritless.

9, We have rendered our anxious consideration to the rival submissions
made by the learned counsel for the parties at the Bar and perused the entire
material on record.

10.  The first point that arises for our consideration is whether appellant
Parveen is living in adultery?

11.  Respondent Mahfooj (AW-1) has testified that in pursuit of his business
appellant Parveen and he went to Bhopal with their children Chandni and Ku.
Mahjabi who is appellant No.2 herein. They stayed in Bhopal for about two
years and six months. At that time, appellant Parveen ran away with a man.
Thereupon, he lodged a report of her elopement at Police Station Jahangirabad,
Bhopal on 19.08.1998, On the third day, she came back and, thereafter, he
brought her and the children to his native place Garhakota, where he convened
a Panchayat of his community in respect of her elopement. In the Panchayat,
the Panchs directed her to live with her parents in village Kalehara. Some
months later, he went to Indore for doing business. There, he contracted a
second marriage with Sabra, who is the daughter of his maternal uncle and
who is a divorcee with a child. When appellant Parveen's father heard about
his second marriage, he sent her back with the children to live in his company.
At that time, it was decided that appellant Parveen and appellant Nos. 2 to 4
and his second wife Sabra with her children would live in places namely
Garhakota and Sagar respectively. He would regularly visit both the places in
order to accompany them. His daughter Chandni (AW-5) told him that in his
absence one neighbour Pappu @ Majid used to visit their house and that she
saw appellant Parveen having sex with him in a completely naked state.
Thereafter, he filed a criminal complaint Ex.P-1 for the prosecution of said
Pappu under Section 497 of the IPC in the Court of Judicial Magistrate First
Class, Garhakota. Upon his complaint, criminal case No.201/10 is registered
in the court against Pappu and the case is still pending. He has further deposed
that appellant Parveen had filed an application under Section 125 Cr.P.C.
seeking maintenance for herself and appellant Nos.2 to 4 from him in the
Court of Judicial Magistrate First Class, Damoh, which was registered as
miscellaneous criminal case No.41/10. In that case, the court passed final
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order on 05.04.2011, the certified copy of which is Ex.P-4. By recording a
finding that appellant Parveen is living in adultery, the learned JM.F.C. has
refused to grant her maintenance.

12. The aforesaid evidence of the respondent is corroborated in material
particulars by Mahbood Khan (AW-2), Mohd. Yasin (AW-3), Shayra Begam

. (AW-4) and Chandni (AW-5). It is pertinent to mention here that Shayra

Begam is the wife of respondent's elder brother. She has specifically stated in
para-4 of her deposition that appellant Parveen has illicit relations with some
men. She has also stated that she tried her best to impress upon her not to
have physical intimacy with other men, but in vain.

13. Chandni (AW-5) has stated in her evidence that when she lived with
her mother/appellant Parveen in Garhakota, our neighbour Pappu used to
visit our house in the absence of her father/respondent. One night, when she
came back from the residence of her aunt Shayra (AW-4) after watching the
T.V., she saw Pappu and her mother naked on the bed in an intimate state.
She narrated the incident to her aunt Shayra. It is pertinent to mention herein
that her aforesaid statement is corroborated by Shayra (AW-4) in para-2 of
her deposition. Having perused meticulously and carefully the statement of
Chandni, especially her cross-examination, we find that there is nothing in her
cross to draw even a remote inference that the statement given by her against
her mother is under the influence or pressure of the respondent. As per her
deposition, she was about 16 years old at the time of recording her statement
before the trial court. Thus, she was mature enough at that time to understand
and anticipate the consequences thereof and adverse impact of the same upon
the life of her mother. We, therefore, hold that her evidence is reliable on the
point of the immoral and adulterous character of appellant Parveen, It is worth
noting that the learned J.M.F.C. in para-7 of the order of maintenance Ex.P-
4 has also given a finding that appellant Parveen is living in adultery. In para-
15 of the written statement, it is mentioned that appellant Parveen had filed a
revision against the order denying maintenance to her. However, the revisional
court has dismissed her revision. The record clearly indicates that both the

* said courts dealing with the maintenance case have placed reliance upon the
- eviderice of Chandni while recording a finding that appellant Parveen is living’

inadultery.

14..  Froma perusal of the statements of respondent, Mahboob Khan (AW-
2), Mohd. Yasin (AW-3) and Shayra Begam (AW-4), we find that there is
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nothing in their cross-examinations to discredit their evidence on the point of
adulterous life of appellant Parveen.

15.  Appellant Parveen (NAW-1) and her father Mohd. Yusuf (NAW-2)
have simply denied the fact that appellant Parveen is living in adultery with
Pappu in their evidence. However, they have not given any cogent reason to
discredit the statements of the witnesses of respondent especially of Chandni
(AW-5). Hence, their statements of denial when weighed against unshakeable
and positive evidence adduced by the respondent pales into insignificance.

16.  Inthelight of aforesaid discussion, we hold that appellant Parveen is
leading an adulterous life. Thus, the finding given by the learned trial Judge in
this regard is affirmed.

17. Now, the second point that arises for our consideration is whether the
learned trial Judge is justified in appointing and declaring the respondent as
guardian of appellant Nos. 2 to 4.

18.  Admitted facts of the case amongst others are that appellant Parveen
and the respondent are biological parents of appellant Nos. 2 to 4 and that
they are Sunni Muslims governed by the Hanafi Law. Hence, it will be first
seen what are the provisions of grant of custody of minor children in the Hanafi
‘Law. As per renowned Author Mulla on Mohomedan Law and the ratio laid
down by this Court in Wazid Ali Vs. Rehana Anjum (AIR 2005 M.P. 141),a
Hanafi mother is entitled to the custody of her minor male child until he has

completed the age of seven years and of her minor female child until she has -

attained puberty i.e. age of 15 years. This right continues though she is divorced
by the father of the child, unless she remarries in which case the custody
belongs to the father. Failing the mother, the custody of the child belongs to
other female relations i.e. maternal grand-mother, paternal grand-mother, full
sister and so on in that order. According to-Mulla, a female including the
mother, who is otherwise entitled to the custody of a child, loses the right of
custody (i) if she remarties a person not related to the child within the prohibited
degrees, or (if) if she goes and resides during the subsistence of the marriage,
at a distance from the father's place of residence; or (iii) if she is leading an
immoral Iife or (iv) if she neglects t6 take proper care of the child. In view of
the said tenets of the Hanafi Law, the learned trial Judge has rightly disqualified
appellant Parveen from the guardianship of appellant Nos. 2 to 4 on the ground
that she is living an immoral life.

i
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19.  Weare fully aware of the propositions of law that while deciding the -
issue of custodial rights and appointment of guardian under the Act, the welfare
of the child has also to be considered and has to be given due weightage
keeping the facts and circumstances of the case in mind and the personal law.
But Section 17 of the Act provides that if there is a conflict between the
personal law to which the child is subject and the consideration of his/her
welfare, the latter must prevail. In this regard, references may be made to the
decisions rendered in the cases namely Chandrakala Menon Vs. Upin Menon
1993 (2) SCC 6; Shiela B. Das Vs. P.R. Sugasree AIR 2006 SC 1343; Nil
Ratan Kundu and another Vs. Abhijit Kundu 2008 (9) SCC 413; dnjali
Kapoor Vs. Rajiv Baijal 2009 III M.P.LR. (SC) 169; Ali Munnisan Vs.
Mukhtar Ahmad AIR 1975 All. 67; Hassan Bhat Vs. Ghulam Mohd. AIR
1961 J & K. 5.

20. + Inthe decisions reported in Mohammed Mehboob Khan Vs. Rahmit:
Bi.and others (1977 V-IL W.N. 79) and Rajkumar Vs. Indrakumari (1972
J.L.J. 1045), this Court has observed that the dominant factor for consideration
of the court is the welfare of the child, which is not to be measured only in
terms of money and physical comforts. The word "Welfare" must be taken in
its widest sense so as to embrass (sic:embrace) the material and physical
well-being; the education and upbringing; happiness and moral welfare. The
court must consider every circumstance bearing upon these considerations.

21. In a decision reported in R.¥. Srinath Prasad Vs. Nandamuri
Jayakrishna (AIR 2001 SC 1056), the Supreme Court has emphasized that
the custody of child is a sensitive issue. It is also a matter involving the
sentimental attachment. Such a matter is to be approached and tackled
carefully. A balance has to be struck between attachment and sentiment of the
parties towards the child and the welfare of child is a paramount importance.

22.  Now, we apply the propositions of law aforenoted to the factual matrix
of the case while proceeding to decide the second issue.

23."  Respondent Mahfooj Khan (AW-1) has testified in paras- 3 and 7 of
his deposition that appellant Parveen is grossly negligent in taking care of

“appellant Nos. 2 to 4 and that her loose morals are also having an adverse

impact upon their character. He has further testified that she is not paying

"attention towards their education. She and the remaining appellants are residing
“in village Kalehara, where the education facilities are only up to primary level
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i.e. 5th standard. Hence, the future of appellant Nos. 2 to 4 is in the dark if
they remain with her. He is in the business of shoe-selling and thereby he earns
Rs.5,000/- to 6,000/- per month. With this income he would provide them
good education while keeping them with him in Garhakota, where there are
facilities for higher education as it is a big town.-

24, On the other hand, appellant Parveen (NAW-1) has denied in her
deposmon that she is negligent in looking after appellant Nos. 2 to 4. She has

further deposed that the respondent has three children with his second wife

and that he lives with them. In the circumstance, if appellant Nos. 2 to 4
reside with them, then they would not get love and affection and care as she
has been showering upon them. They will certainly get discriminatory treatment
from them. She has also stated that appellant No.4 Sakir is mentally challenged,
‘therefore, he needs special care which only she can provide to him being her
mother. She has alléged that the respondent has filed the application with an
ulterior motive which is that in case appellant Nos. 2 to 4 reside with them,
then he need not pay hermaintenance allowance of Rs.2400/- (rupees twenty
four hundred) per month as fixed by the J.M.F.C. Court. Appellant Parveen
in paras-9, 12, 13 and 15 of her cross examination has admitted that she is
- totally illiterate and that she can only put her signature. She has further admitted
that she does not have any independent source of income and that she is not
doing any job to earn money. Appellant Nos. 2 to 4 and she live on the
maintenance allowance being granted by the respondent. She could not state
as to what level of education is available in village Kalehara. She has admitted
the facts that when she was living with the respondent at Garhakota, appellant
No.3 Sakib used to study in a private school and that the children of
respondent's second wife are getting education in a convent school. Appellant
Parveen's father Yusuf (NAW-2) has admitted in his cross examination almost
all the material facts that have been admitted by appellant Parveen in her
deposition.

25.  Neither appellant Parveen nor her father Yusuf (NAW-2) has given
any cogent and reliable evidence much less medical evidence to prove that
appellant Sakir is mentally challenged. Hence, their evidence on the status of
- health of appellant Sakir is not reliable. Appellant Parveen hiad deposed before
the trial court on 05.02.2013 and that time she has stated in para-10 of her
.evidence that the ages of appellant Nos. 2 to 4 are 14, 11 and 9 years
respectively. Hence, it may be said that by this time each of them has become
older by about two years. Therefore, they do not need the day to day care of
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appellant Parveen, On the other hand, it is the right time that they shiould get
higher education for the betterment of their future lives. Hence, we give primacy
to their higher education and moral values of life over and above the love and
affection. Taking into consideration the admissions made by appellant Parveen
in her cross-examination, we may say with certitude that she is not in a position
to provide appellant Nos. 2 to 4 higher education. In this view of the matter,
we hold that the learned trial Judge has rightly appointed the respondent as
guardian of appellant Nos. 2 to 4.

26.  Upon the perusal of the impugned order, we find that the learned trial
Judge has not granted visitation rights to appellant Parveen when appellant
Nos.2 to 4 will be in custody of the respondent. Since appellant Parveen is
their mother and and she is also the legally wedded wife of the respondent as
their marriage still subsists and as they have so far been in her custody and
care, we deem it just, proper and humane to grant her visiting rights in
recognition of her motherhood. Accordingly, we grant her visitation right as
under:

(i) The respondent shall allow appellant Parveen to spend
sufficient time with appellant Nos. 2 to 4 at the time of -
their birthdays, festivals and all such other occasions which
require celebrations such as good performance by them
in the domain of education, sports and any other
remarkable activity as also at the time of their illness. -

(i) The respondent shall not prevent appellant Nos. 2 to 4
from taking all sorts of gifts from appellant Parveen.

. (ii}) The respondent shall permit appellant Parveen to take
appellant Nos. 2 to 4 to outings, movies, gardens and
treats subject to the consent of appellant Nos. 2 to 4.

(iv) If any of appellant Nos. 2 to 4 expresses his/her desire to
meet appellant Parveen, then the respondent shall not
prevent them from doing so.

(v) Apart from the aforesaid rights, ‘as the relationship
between the parties still subsists, they shall be at liberty to
make any other additional arrangements relating to
residence and visitation that may be mutually agreed and
decided by them. '
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27." Inview of the discussion supra, the impugned order is confirmed with
the addition of the aforestated visitation rights. Consequently, this appeal is
dismissed. The parties are directed to bear their own costs of litigation.

Appeal dismissed.
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APPELLATE CRIMINAL
Before Mr. Justice Rajendra Menon &
Mr. Justice Sushil Kumar Palo
Cr.A.No. 373/2002 (Jabalpur) decided on 28 March, 2016

SITARAM & ors. ...Appellants
Vs.
STATE OF M.P. ...Respondent

Penal Code (45 of 1860), Sections 302, 325/149, 148 & 323 and
Evidence Act (1 of 1872), Sections 3, 60, 145 & 157 - Accused persons
allegedly assaulted deceased and other eye witnesses in a very cruel
manner with farsa, tangi, bhala and lathi - Deceased and his sons
sustained grievous injuries - Complainant party were neither aggressors
nor armed with deadly weapons - No injury was sustained by the accused
persons - Held - There is no reason to disbelieve the prosecution version
which was duly corroborated by the evidence of eye-witnesses,
independent witness as well as by the medical evidence - On account
of minor contradiction whole statement can not be discarded -
Prosecution has discharged its onus - No interference is called for -
Appeal dismissed. (Paras 30, 31, 32 & 33)
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V.X. Lakhera, for the appellants.
Akshay Namdeo, P.L. for the respondent.

JUDGMENT

The Judgment of the Court was delivered by :
S. K. PaLo, J. :- This appeal under Section 374 (2) of the Cr.P.C is directed
against judgment dated 29.1.2002, passed by First A.S.J, Shahdol in S.T.
No. 331/2000 whereby the learned Sessions Judge has convicted the
appellants for offence under Section 302, 325/149, 148 and 323 I.P.C and
sentenced the appellants R.I for life imprisonment and fine of Rs. 1,000/-, R.1
for two years and fine of Rs. 500/, R.I for one year with stipulated default
respectively to each of the appellants.

2 The factual matrix of the case in brief runs as follows:- On 20.10.2000
Biharil Lal (PW 2) lodged a repot (sic:report) at Police Station Jaitpur that he
has certain agricultural land at village Diyagadh regarding which he had quarrel
with the accused Chhannu and others. The complainant Biharilal (PW 2)
cultivated paddy in the disputed field. On the date of incident, he was at his
home, when his sister-in-law informed him that accused Chhannu is taking
away the paddy yield from his field by Cart. He along with Shyam (PW 4)
deceased Baljeet, Sobhnath (PW 5), Ramdas (PW 1) went to the field to
stop the accused persons. When they reached near the field, accused Sitaram
and Ramcharan abused them. They ran towards him armed with axe-and lathi
and threatened them to kill, if they enter into the field. They inflicted injury on
the head of the Baljeet because of which he fell on the ground. When Shyam
(PW 3), Sobhnath (PW 4) and Ramdas (PW 1) tried to save Baljeet, accused
Sttaram shouted to the other accused persons and exhorted to kill them, so
that they should not go alive. Accused Mangaldeen, Chhannu, Bharat and
Puran armed with lathi, farsa, danda and stone ran after them and started
inflicting injuries to the complainant party. They inflicted injury to Baljeet to
such an-extent that he died there only. Complainant Bihari (PW 2), Shyam
(PW 3), Sobhnath (PW 4), Ramdas (PW 1) sustained i m_]unes Balj eet,
Ramdas, Shyam received grievous injuries.

3. On the death of Baljeet, report Ex. P/2 was lodged. Dead body of
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Baljeet was sent for post mortem and other injured persons were medically
examined. The accused persons were arrested. On their memorandum different
weapons were seized. Charge sheet has been filed.

4. After the case was committed, the learned A.S.J framed charge under
Section 148, 302, in alternative 302 read with Section 149, 323 read with
Section 149, 325 read with Section 149 of .P.C.

5. The accused persons abjured guilt and pleaded innocence.

6. = Thelearned trial Court having gone through the evidence pronounced
the judgment on 29.01.2002 and convicted the appellants and sentenced them
as aforesaid.

7. The appellants, being aggrieved by the conviction and sentence, have
challenged the impugned judgment on the following grounds. According to the
appellants, the learned trial Court committed grave error in holding them
guilty. The evidence produced by the prosecution has not been properly
appreciated. The learned trial Court has failed to consider the medical report
and statements of the witnesses which are contradictory. The learned trial
Court also failed to see that no independent witness has supported the
prosecution story. There is no eyewitness to support the prosecution story
that the appellants have inflicted injury to Baljeet. Ramdas (PW 1), Bihari
(PW 2), Shyam (PW 3), Sobhnath (PW 4) whom the trial Court relied, are all
interested witnesses. No conviction could have been based on the basis of
their testimony. The learned trial Court also failed to see that there was dispute
over the possession of land. Deceased Baljeet, Sobhnath, Ramdas and Shyam
had come with sharp edged weapons and attacked the appellant Sitaram.
Bharat Singh (PW 13), an independent witness, has stated that the disputed
land is in the possession of the appellants. The learned trial Court did not
appreciate this statement. Therefore, pray for allowing the appeal and to acquit
the appellants.

8. On the other hand, learned counsel for the State opposed the above
contentions and justified the impugned judgment stating that the injured
‘witnesses were present at the time of incident, therefore, their statements cannot
be disbelieved. The medical report and post-mortem report also corroborate
the prosecution story. Hence, the impugned judgment of conviction and
sentence is not called for any interference.
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9. According to Dr. Rajesh Mithoriya (PW 11), a Medical Officer at
the Primary Health Centre, on 21.10.2000 dead body of Baljeet was referred
to him for post-mortem vide requisition Ex. P/6. He examined the dead body
on 22.10.2000 and drawn the post mortem repot (sic:report) Ex. P/6 -A.

(A-Head):- . _ )
(i) Lacerated Wound-4"x 2 c.m.x depth of skull bone, clotted blood in gap,
the margins irregular, lying obliquely on the left temporal region.

(1i) Incised wound 2"x c.m. x depth of the skull bone having a clean cut mark
as furrow, lying vertically on the right parietal lobe. Margins are regular and
the mark on the bone is also clean.

(iii) Lacerated Wound:- 3"x 1 c.m x depth of skull seeﬁ lying horizontally. The
clot and dust particles in the gap seen on the posterior aspect of the parietal
bone.

_ (B- Head):~

At the back, there were multiple imprint abrasion (blush black in colour lying
in all direction and crossing the vertical column gap on the right and left sides.
At the periphery on the left side back over the chest wall, All the bruise had
collapsed to form a large single blackish mass. Infiltration of blood in to the
tissue. The single mass is swollen on the left side thigh. Tissues are swollen.
There was a fracture of the 4th, 5th, 6th, 7th and 8th on the left side. The site
at which the five ribs were fractured were different. On the left side plenal
cavity -parietal plensa was discontinued and blood is seen the pernal cavity
left side. However, the contours of the left and right ribs were unaffected but
. they were congested. )

(C) Right Lower Limb:-

(i) Imprint abrasion 6"x3 ¢.m. black coloured lying obliquely on the lower
part of the gluteal fold and upper part of thigh.

(ii) Imprint abrasion:- 5"x 2 c.m.x blush black coloured having two parallel
streaks seen lying horizontally on the middle 1/3rd of the thigh positively.

(iii) Lacerated wound:- 4 c.m x 2 c.m.x depth of under lying skin the margin
tethered and pieces of the underlying fractured bone particle seen in the gap.
The injury is seen below the right knee. Destruction shows comminuted
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compound fracture of the right tivia bone four pieces of bone etc. Tearing
destruction of the underlying tissue that above mentioned injuries seemto be
caused by hard blunt perpendicular object and all are ant mortem in nature.

(D) Left Lower Limb:-

Abrasion 3"x 2" grazetype, brown (Blackish Blue) in coloumn seen at the left
knee.

(E) Right Upper Limb:-

(1) 1"x 1 c.m. depth of the muscle, spindle shaped by sharp cutting edge
obliquely placed the margin everted clear cut seen on the posterior aspect of
the right shoulder.

(i) /w:- 1"x1 c.m x depth of muscle having margins clear cut and everted,
horizontally placed and the lethal side of the right arm in the lower the swelling
of the corresponding elbow.

(iif) Swelling of the right forearm:- The swelling is more marked upto the joint
of middle and lower 1/3rd. Overlying skin is bluish black, presenting part of
the compound fracture of the radius bone 1' x1 c.m at the middle of the Arm.
There is extravasations of blood and tearing of muscles. There is compound
fracture of the radius bone and fracture at the lower 1/3rd of the extravasations
of blood in the surrounding region, the two ends one displaced and had
penetrated the tissues. This injury is also caused by hard and blunt perpendicular
object.

(F) Left Upper Limb:-

(i) Bluish black coloured imprint abrasion accompanied with swelling, crackling
sound on movements seen at the left arm in the middle region. Infiltration of
blood into tissue and swelling of subcutaneous tissue of the infiltration of blood
into the underlying muscle. Fracture of spiral of the left humerous bone in the
middle 1/3rd.

(11) Black coloured imprint abrasion 2x 1 ¢.m. oblique placed on the back of
elbow joint.

(iii) Abrasion 2x2 c.m on the ulma border of left forearm.

(iv) Lacerated wound:- 1.5 c.m. gave out the left thumb. Fracture of promixal
phalynix at the middle of the thumb.
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10.  The Medical Officer has opined that the cause of death is due to hypo
volumic shock and massive destruction of bones. Therefore, it is clear that
deceased Baljeet died due to injuries he sustained.

11.  According to Medical Officer Dr. Rajesh Mithoriya, (PW 11) who
also examined injured Bihari and drawn Ex. P/10 report. He observed

(1) Imprint abrasion reddish in colour elevated 3"x 1 c.m. on the left lateral
aspect of left arm.

(ii) There was pain back on the right hand having no external injury.

12 Dr. Rajesh Mithoria (PW 11) has also examined injured Shyam and
submitted report Ex. P/11. In his report, he explained

(i) swelling with crackling surrounding of the left mid arm:- swelling at the
middle 1/3rd of left arm producing crackling sound of the restriction of
movement at the shoulder and elbow. There is suspect of fracture on the
lower middle 1/3rd of the left humerous bone and advised ex-ray.

(ii) A lacerated wound 2 2" x 5 c.m. wide depth of whole skin and apinemosis
the occipital tube of the skull. The margins are swellen and tethered having

irregular margins.
(iii) Swelling and crackling sound in the left forearm at the middle 1/3rd swelling

at the upper middle 1/3rd of left forearm producing crackling sound with the
restriction of movement at the elbow and wrist joint.

(iv) Swelling at the right elbow joint accompanying upper 1/3rd up to middle
of the right forearm and swelling of the right palm posterior.

13.  The Medical Officer Rajesh Mithoriya, also examined Sobhnath and
drawn Ex. P/12 and observed that:-

(1) Imprint abrasion 6"x 2.5 c.m. wide red coloured and the elevation of the
skin seen lying horizontally on the right chest wall on the back.

(ii) Imprint abrasion:- 2"x %", red in colour the superficial at the right mastoid
bone prominece vertically placed behind the right ear.

(iii) Lacerated wound:- 1 c.m x ¥% c.m depth of skin at the back of the left
elbow surrounding area is swollen.
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(iv) Imprint abrasion:- 2 ¢.m wide x 1 ¢.m. long the abrasion, red in colour
and the swelling of the right arm at the lower 1/31d over the trlceps region
which was advised for x-ray.

(v) Complaint of back pain:- all the i injuries were caused by hard and blunt
object.

14.  Allthese go to show that the complaint party which include deceased
Baljeet received injuries, Baljeet died due to the injuries and other witnesses
Bihari (PW 2), Shyam (PW 3), Sobhnath (PW 4) and Ramdas (PW 1) have
received injuries including grievous injuries.

15.  Now we may examine the evidence as to who are respons1ble for
" causing these injuries and the death of Baljeet?

16.  Ramdas (PW 1) in his statement has reiterated the prosecution story .

and has stated that when his father Baljeet entered into the field ahead of him,
at that time, Shyam and Bihari were also with him. Accused Ramcharan and
Chhannu said to them that, if they enter into the field, they will be cut to
pieces. When Baljeet tried to intervene and asked the accused persons not to
cut the crop, accused Chhannu inflicted injury to him by farsa (a sharp cutting
weapon). Accused Ramcharan exhorted and said cut them to pieces. At the
same time, he inflicted injury to Shyam on the back of his head, near the neck.
Accused Puran used stone and inflicted injury to Ramdas (PW 1) on his left
leg. Because of which bone in his leg fractured. He ran away to a nearby
house. Accused Sitaram and Mangal caught him, accused Puran inflicted injury
on his head by means of stone when he shouted the accused persons left him
and fled, He further submits that accused Chhannu by means of Farsa, accused
Ramcharan by means of Tangi and accused Puran by means of Bhalla inflicted
injuries to Baljeet. They also cut his cheek. His father Baljeet died on the
spot. The accused persons also inflicted injuries to Shyam and Sobhnath.
Bihari went to the Police Station to lodge report.

17. Shyama (PW 3) has also supported the prosecution story and
corroborated the statement of Rarndas (PW 1). According to him, in the month
of Kartik, the date was 20th, his sister-in-law Punia who had gone to the field
for cutting grass to be used as fodder for the cattle, came from the field and
informed them that, accused Chhannu, Ramcharan, Puran, Bharat, Sitaram
and Mangal are cutting the standing crop of their field and taking away by
loading it on cart. On hearing this, his father Baljeet along with this witness
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and others went to the field. They saw the accused persons cutting the standing
paddy crop and are loading on the bullock-cart. His father Baljeet tried to
stop the accused persons. Accused Chhannu came behind his father and
inflicted injury on his head. Accused Ramcharan also inflicted injury by Tangi .
(a sharp cutting weapon) near his neck. All accused persons then started
inflicting injuries to Baljeet. The accused persons including Puran, Bharat,
Sitaram, Mangal were armed with Lathi. When this witness shouted that his
father is being assaulted, accused persons surrounded him and they inflicted
injuries to him. He received injury on the left wrist and armed by lathi. His
wrist bone and arm bone were fractured. He also sustained injuries on the
head, right hand and waist. On his shout, Bihari and Sobhnath approached
accused and ran after them. His father Baljeet died on the spot. This witness
became unconscious on the spot. He was taken to the hospital where he
regained consciousness. He was admitted in the hospital for eleven days.

18.  Sobhnath (PW 4) his another son Baljeet had gone to their field at
Deogadh for cutting grass to be used as fodder. His father Baljeet told him
that Punia has been informed that accused persons are cutting the standing
paddy crop, therefore, he is going to field to stop them. Baljeet and Shyam
went to the field situated at village Deogadh. He and Bihari were behind them.
When he reached the spot, he saw the accused persons inflicting injury to
Baljeet at that time, Baljeet fell on the ground. Accused Ramcharan armed
with axe, accused Chhannu armed with Farsa and accused Mangal, Sitaram,
Bharat armed with lathis were inflicted injuries to Baljeet. On seen this witness,
accused Mangal, Sitaram and Bharat also ran after him. When he ran away
towards Dabda, accused persons returned to the field. The accused persons
inflicted injuries by throwing stone and he sustained injuries on both of his
arms and head. According to him because of the injuries his father died.

19.  In this regard, the statement of P.W. 2 Bihari is also important.
According to him, in the month of Kartik at about 4 p.m, the incident took
place. He also supports the prosecution story and describes the incident as
described by the other witnesses. He further goes to say that when Shyam
tried to save Baljeet, the accused persons inflicted injuries by surrounding
him. Accused Puran inflicted injury to him by throwing stone. He further said
that the accused persons also inflicted injury to Sobhnath his brother by means
of lathi etc. He went to the village and with the help of Narendra, he went to
the Police Station by motor cycle and lodged report Ex. P/1.
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20.  Saddu Choudhary (PW 5) has also stated that Baljeet informed him
that some persons are cutting his standing paddy crop at about 12 noon. On
the shout of Baljeet, he approached the field. He s . the accused persons
armed with Balam, Farsi and Lathi are assaulting Baljeet. Accused Ram Charan
armed with Balam, accused Chhannu and Sitaram armed with Farsa and other
accused armed with Lathi were inflicting injuries to Baljeet. When he tried to
stop the accused persons, accused Chhannu ran towards him, saying that you
have come to witness of incident. Ramdas and Shyam also came there. The
accused persons inflicted injuries to them.

21.  The statement of child witness Santosh (PW 6) also has its own
importance. According to him, the accused persons are cutting the standing
wheat crop. They were trying to take away the crop with the help of the
Bullock-cart. When Baljeet went to the field and opposed the same, the accused
persons Ramcharan with Tangi, Chhannu with Farsa and others with Lathi
inflicted injury to Baljeet. When the other witnesses tried to save him they
were also assaulted. When Ramdas was beaten, he ran into a nearby house.
Accused Sitaram and Mangaldeen dragged him out and inflicted injuries.

22.  Ex.P/listhe FI1.Rlodged by Bihari PW/2. The F.LR has been lodged
at 7.55 p.m on the same day. It would be appropriate to mention here that the
incident took place at about 4.pm and the place of incident is situated at a
distance of 30 k.m from the Police Station Jaitpur. Keeping in view the same,
the report cannot be said to have lodged belatedly. More so, the contents of
ELR also corroborate the statements of the witnesses and the medical reports.
That being so, we have no reason to disbelieve the genuineness of the F.I.LR.

23.  Of course, there are some contradictions and omissions in the
statements of the witnesses but these are natural and it removes the possibility
of tutoring the witnesses. In the case of State of M.P. Vs. Hanif Khan &
Others 1999 (2) JLT 310 a Division Bench of this Court has held that:-

"Evidence Act, 1872-8s. 60, 145, and 157-minor
contradictions in statements of eye witnesses-are natural -
whole statement cannot be discarded - evidence corroboratmg
medical evidence - can safely be believed."

24.  Wehave no reason to doubt the statement of Dr. Rajesh Mithoriya
(PW 11), who has given vivid description of the injuries received by the
witnesses and deceased Baljeet. The spot map was prepared by S.B. Verma

»"
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(PW 12) the Sub-Inspector of Police, who was in-charge of Police Station,
Jaitpur on the date of incident. He also seized two lathi and baniyan marked

- with blood and soil, and some mixed with blood from the spot. On 20.10.2000),

he seized a Farsa on the basis of memorandum of Ex. P/20 from accused
Chhannu by means of Ex. P/26 seizure memo. He also seized a lathi from
accused Mangaldeen on the basis of mefnorandum P/21 by means of seizure
memo and Ex. P/27. He seized a Tangi (axe) from accused Ramcharan on the
basis of memorandum P/22 vide seizure memo P/28. He also seized lathi
from accused Sitaram on the basis of Ex. P/23 a memorandum vide seizure
memo No. Ex. P/29. he also seized a danda from accused Puran on the basis
of memorandum P/24 from his house vide seizure memo P/30. He also seized
a lathi from accused Bharat on the basis of memorandum P/25 vide seizure
memo Ex. P/31.

25.  Another independent witness Halimun (Pw/9) has been examined by
the prosecution. She has clearly stated that on the date of incident, the accused
persons had come to the field and were cutting the standing crop being
cultivated by Baljeet since last 20 years and were loading into a bullock-cart.
At about 3 p.m Baljeet and his son Shyam came to the field. Accused
Ramcharan armed with Tangi, accused Chhannu armed with Farsa and others
accused persons armed with Lathi, assaulted Baljeet with these weapons.
When they also inflicted injury to Shyam, at that time, Sobhnath, Bihari and
Ramdas were also present there. The accused persons also ran after these
witnesses, When Ramdas tried to escape and tried to hide himselfin her house,
the accused persons came there and dragged Ramdas from her house and
inflicted injuries to him. Accused Puran inflicted injury by means of stone
when accused Sitaram, Mangal, Bharat caught hold of Ramdas. Ramdas was
found lying in front of his house, whereas Baljeet and Shyam were lying in the
field. In her cross-examination, there are some omissions and contradictions
but these contradictions and omissions seem to be not of that nature, which
can disturb her credibility.

26.  Another witness examined is Naredra Prajapati (PW 10) who escorted
injured Bihari from the village to the police station by means of his motorcycle,
t0 lodge the report. He has said that at about 4 p.m, Bihari came to lim and
told him about the assault, therefore, he took Bihari on his motor cycle to the
Police Station Jaitpur. He also narrated that in his presence, Panchnama Ex.
P/8 was prepared after giving him a notice for preparing Panchnama Ex. P/9.
On the above circumstances, we have no reason to disbelieve the prosecution
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evidence.

97.  The minor discrepancies brought into our notice by learned counsel
for the appellants are of no such nature which may raise grievous doubt in the

prosecution case. In the case of State of U.F. Vs. M.K. Anthony AIR 1985

Supreme Court 48, the Apex Court has held that:

"(C) Evidence Act (1 of 1872), S. 3- Evidence -Appreciation
of -Proper approach-Evidence found generally reliable- Much
importance should not be given to minor discrepancies and
technical errors- Appellate Court when may interfere. (Criminal
P.C.(20f1974), S.386)."

28.  InAppabhai & Another Vs. State of Gujarat AIR 1988 Supreme Court
696, it is held that :-

"(B) Penal Code (45 of 1860), S. 300-Murder-Failure of

prosecution to examine independent witnesses-Held,
prosecution case cannot be thrown out on that ground alone.

(Evidence Act (1 of 1872), 8.3)"

29.  As regarding the defence that the disputed land belongs to the
appellants and the deceased and the prosecution witnesses were the
aggressors. We are unable to accept the same. Bharat Singh (PW 13) has
agreed that the land in which the incident took place is Survey No. 313
measuring about 94 decimals. According to the revenue records, this land
belongs to accused Ramcharan and Chhannu. Hemraj Singh (DW 1) also
supports the defence and says that the Jand in question belongs to accused
Chhannu, which is his neighbouring land. Shambhu (DW 2) also supports the
defence version and says that the land in question belongs to the accused
persons and he has issued the certificate Ex. D/9, about the land being
distributed between the deceased and the accused persons on the basis of
partition. This witness has no authority to issue such a certificate.

30.  Hemraj Singh, the neighbour (DW 1) in his cross-examination, is unable
to say the area of the disputed land Survey No. 313. He agreed that this land
" has been partitioned between the Baljeet and the accused persons. But he is
unable to say when this land was partitioned. Besides this, we have no reason
to disbelieve Halimun (DW 9) an independent witness who says that since last
twenty years, deceased Baljeet was cultivating the disputed land. In this
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background, we hold that the complainarit party were not the aggressors nor
they were armed with deadly weapons at the time of incident,

31.  Weare unable to accept the contentions of learned counsel for the
appellants, specially when the statements of prosecution witnesses' corroborate
~ with each other, which is also found support by the F.LR Ex. P/1 and the
medical reports and the seizure of deadly weapons used in the scene or crime.

32, InParamjeet Singh Vs. State of Uttarakhand AIR 2011 Supreme
Court 200, the Hon'ble Apex Court held that:-

"11. A criminal trial is not a fairy tale wherein one is free to
give flight to one's imagination and fantasy. Crime is an event
inreal life and is the product of an interplay between different
human emotions. In arriving at a conclusion about the guilt of
the accused charged with the commission of a crime, the Court
has to judge the evidence by the yardstick of probabilities, its
intrinsic worth and the animus of witnesses. Every case, in the
final analysis, would have to depend upon its own facts. The
Court must bear in mind that "human nature is too willing, when
faced with brutal crimes, to spin stories out of strong
suspicions." Though an offence may be gruesome and revolt .
the human conscience, an accused can be convicted only on
legal evidence and not on surmises and conjecture. The law
does not permit the Court to punish the accused on the basis
of a moral conviction or suspicion alone."

33.  Theburden of proofin a criminal trial never shifts and itis always the
burden of the prosecution'to prove its case beyond the reasonable doubt on
the basis of acceptable evidence. In the present case, the prosecution has
discharged its onus and has proved by acceptable evidence. The witnesses,
~ who are the sons of deceased, are supported by independent witnesses like
Halimun (PW 9) and Dr. Rajesh Mithoriya (PW 11). The accused persons
have not sustained any injury whereas the deceased and his sons sustained
injuries which are grievous in nature. All these constitute to say that the
prosecution has brought home the guilt of accused persons. The fact that the
offence was committed in a very cruel, revolting and gruesome manner which
may be termed as "shocking nature of crime:" Therefore, the learned trial
Court has awarded the sentences mentioned above., Considering the nature
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of crime and the manner in which it has been committed, calls for no interference

evenregarding the quantum of punishment.

34.. Thus, we do not see any cogent reasons to interfere with the findings
of the learned trial Court and the sentence imposed therein. The appeal is
hereby dismissed.

Appeal dismissed.
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APPELLATE CRIMINAL
Before Mr. Justice Ashok Kumar Joshi
Cr.A. No. 2910/1998 (Jabalpur) decided on 11 November, 2016

MAHENDRA AHIRWAR ...Appellant
Vs.
STATE OF M.P. ...Respondent

A. Penal Code (45 of 1860), Sections 361, 363 & 366 - .

Determination of age of Prosecutrix - Ossification test - As not confined
to examination of a single bone only, the margin of error could be +six
months - Age of prosecutrix found between 15-17 years - Prosecutrix
stated her age to be 16 years on the date of incident - Trial Court
rightly held prosecutrix age below 18 years. - - (Para2l)
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B. Penal Code (45 of 1860), Sections 361, 363 & 366 - -

Abduction - Prosecutrix was taken out from safe keeping of her parents

- Appellant enticed her with proposal of marriage and cash of Rs. .

1,00,000/- - Conviction and sentence w/S 363 and 366 of IPC confirmed.
(Para 7 & 26)
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C. ' Penal Code (45 of 1860), Section 376 - Rape - Consent -
Age of prosecutrix found between 15-17 years in ossification test - No
injury marks on body or private parts, after recovery prosecutrix has
not stated to anyone about the fact of rape, prosecutrix was above 16
years of age and on the date of incident the age of consent for the
offence u/S 376 of IPC was 16 years so prosecutrix was a consenting
party to the act - Appeal partially allowed - Conviction & sentence w/S
376 of IPC set aside. (Paras 21,26 & 28)
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Cases referred:

(2010). 8 SCC 714, AIR 2011 SC 697, 2009 (5) MPHT 30, 2016
(2) MPWN 136.

P.S. Das, for the appellant.
D.K. Paroha, P.L. for the respondent/State.

JUDGMENT

Asnox Kumar Josni, J. :- Challenge in this appeal is to the
conviction and sentence recorded by the Sessions Judge, Sagar on 9.11.1998
by judgment passed in Sessions Trial No.119/1998, whereby the appellant
has been sentenced to 7 years R.1. under Section 376, 3 years R.I. under
Section 366 and 2 years R.1. under Section 363.of the IPC and it is directed
that all the jail sentence shall run concurrently and the detention period during
the trail (sic:trial) would be adjusted in jail sentence.

2. Prosecution case in brief is that the prosecutrix P.W,1 was residing
with her father Bhagwal Singh (P.W.2) and mother Durga Bai (P.W.4)ina
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tenanted house of village Karrapur owned by Indur Singh (P.W.3). On the
date of incident 17.1.1998, at Police Out-post Karrapur. Complainant
Bhagwal Singh (P.W.2) lodged an FIR that on the same date, at 6 p.m., his 16
years daughter prosecutrix (P.W.1) has been abducted by the appelant

(sic:appellant) Mahendra belonging to the same village after enticing her and

the incident has been witnessed by his wife Durga Bai (P.W.4), Indur Singh
(P.W.3) and his son Ram Singh (P.W.10). He was searching for her daughter
but on not finding her is lodging report, which was recorded by A.S.L
Ramsewak Tiwari (P.W.11). On the next day i.e. 18.1.1998 at 11 a.m,,
prosecutrix (P.W.1) was recovered with the appellant from a field of Amol
Singh Thakur near the village Karrapur. Thereafter, the appellant was arrested
by above mentioned A.S.L. Prosecutrix informed that she was raped by the
appellant, thus she was sent to Dafrin hospital, Sagar, where on the same date
18.1.1998 Dr. Chitra Shrivastava (P.W.5) examined the prosecutrix and did
not found any sign of injury on body and private parts. The lady doctor prepared
two slides of vaginal swab of the prosecutrix and sealed a black coloured
underwear, which was worn by the prosecutrix and advised for x'ray
‘examination for determining her age. The lady doctor found herself unable to
record any definite opinion regarding rape and prepared report (Ex.P. 8). On
20.1.1998, in district hospital, Sagar, the x'ray examination of right wrist,
right elbow and right iliac crest of right buttock were performed by Dr.Jinesh
Diwakar (P.W.12), who recorded his opinion in report (Ex.P.19) that on that
day, the age of the prosecutrix was between 15 to 17 years. During
investigation, prosecutrix's mark-sheet of 9th Class was obtained, in which
her date of birth was recorded as 02.06.1982.

3. Appellant after his arrest was also sent for medical examination to
District hospital, Sagar on 19.1.1998, but on that day, he did not cooperate
with the doctor, thus he was medically examined by Dr.Sudhir Kumar Jain
(P.W.13) on 20.1.1998, who also scaled the underwear worn by the appellant
and recorded his opinion in report (Ex.P:22) that the appllenat (sic:appellant)

"was capable of performing sexual intercourse. The sealed material was sent
for examination to Forensic Science Laboratory, Sagar, according to whose
report (Ex.P.18), the stains of semen and human sperms were found on
underwear and slides of the prosecutrix and also on underwear of the appellant.
After completing investigation, charge-sheet was filed in the Court of IMFC,
Sagar, who committed the case to Sessions Court, Sagar.

>
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4. The appellant denied the charge framed by the Sessions Judge, Sagar
against him for offences punishable under sections 363,366 and 376 of the
IPC. It was the defence of the appellant that he has been falsely implicated.
Thirteen prosecution witnesses were examined. No any defence witness was
examined. The Sessions Judge, Sagar believing on the evidence of the
prosecution witnesses held the appellant guilty for the charged offences and
sentenced him as mentioned hereinabove.

5. It has been vehemently contended by the appellant's counsel that from
evidence available on the record, it was not proved that the age of the
prosecutrix was below than 18 years on the date of incident and it was clear
that the prosecutrix was a consenting party in reference to the alleged sexual
activity, but the learned Sessions Judge had erred in convicting and sentencing
the appellant as mentioned above.

6. On the other hand, the Panel Lawyer for the State supporting the
recorded conviction and sentence has argued that the trial Judge has recorded
clear finding that the appellant had given a greed to the prosecutrix that he
being a scheduled caste fellow, if she performed intercaste marriage with the
appellant, then Government would give them Rs.1,00,000/-, which would be
divided between them, thus the alleged consent was not voluntarily and legal
and thus, the alleged consent was immaterial, even if prosecutrix is considered
to be major.

7. Prosecutrix (P.W.1) deposed before the trial Court that when she was
16 years old at the time of incident, the appellant has proposed her for marriage
and the appellant had stated that if she would marry him, then Rs.1,00,000/-
would be given by the Government, then she had replied to the appellant that
she would ask to her parents in this regard. Prosecutrix deposed in examination-
in-chief that just two or three days after this proposal, appellant took herto a
field of Amol Singh, near the village, where the appellant removed her underwear
and salwar and then after removing his clothes, appellant committed intercourse
with her forcefully, then she shouted, but nobody came there and she tried to
escape, but her hands were caught by the appellant. Prosecutrix deposed
that when the appellant took her with him on that day, her father was not at.
house and her mother had gone in the lane and at that time she was alone in
the house and after committing intercourse the appellant detained her in the
field and the incident happened at 6 to 7 in the evening and about one hour )
later, her landlord Indur Singh came in the field of Amol Singh.
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8. Prosecutrix deposed that she also intimated to Indur Singh in the field
that the appellant had stated her that if she would marry him, then Rs.1,00,000/-
would be given to them, which would be equally distributed, but on this point
her evidence is not supported by Indur Singh (P.W.3). According to the
evidence of prosecutrix (P.W.1), the rape was not reported to Indur Singh
(P.W.3) by her. Prosecutrix deposed that she had studied upto the 9th Class
and her date of birth is 02.06.1982 and police had seized a bag from her, in
which her dress and a ring were kept and the relating seizure memo (Ex.P.1)
is signed by her, but this seizure memo has not been proved by the seizing
officer Ramsewak Tiwari (P.W.11), who prepared it.

9. Durga Bai (P.W.4) deposed that on the date of incident in village
Karrapur, she had gone to the house of neighbourers leaving her daughter
prosecutrix at house, but when she returned, then she intimated to their landlord
Indur Singh that prosecutrix is not at house and on the same day, her husband
returned to their house at 8 p.m. from another village, then she intimated her
husband that prosecutrix is missing, then her husband searched for prosecutrix,
but she could not be found by her husband and prosecutrix was traced by
their tandlord Indur Singh at 9 p.m. and prosecutrix was taken to house back
by Indur Singh, then prosecutrix intimated her that the appellant had taken her
for performing marriage and the appellant was telling that she would receive
money from the Government. Durga Bai (P.W.4) had not deposed that rape
was reported to her by prosecutrix (P.W.1). '

10.  There are material contradictions in the evidence of prosecution
witnesses on the points that on what date and what time, the prosecutrix was
recovered by whom and whether there was any eye witness to the incident of
kidnapping or abduction. The father of the prosecutrix Bhagwal Singh (P.W.2)
deposed that at 6 p.m., when he returned from another village to their house
at Karrapur, then his wife intimated him that prosecutrix had gone with the
" appellat, then he intimated their Jandlord and when after searching she was
not traced, then he intimated about this at police outpost Karrapur, but he had
clearly deposed that after recovery of prosecutrix, he had lodged report at
police outpost Karrapur. Bhagwal Singh (P.W.2) has proved his signature on
FIR (Ex.P.2) lodged at police outpost Karrapur, but it is written in the FIR
that the prosecutrix was not recovered at that time. His evidence on this point

that his wife intimated him that prosecutrix had gone with the appellant

Mahendra, is not supported even by his wife Durga Bai (P.W.4).

-
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11.  Bhagwal Singh (P.W.2), Indur Singh (P.W.3), Durga Bai (P.W.4) and .
brother of the prosecutrix Ram Singh (P.W.1 0) were also declared hostile by
the prosecution, as their Court's evidence was not consistent with their police
statements recorded during the investigation and complainant Bhagwal Singh's
evidence was not consistent with his si gned FIR (Ex.P.2), -

12, Onthe point of recovery of the prosecutrix, the evidence of Indur
Singh (P.W.3) is contradicted by the evidence of investigator Ramsewak Tiwari
(P.W.11). Indur Singh (P.W.3) deposed that on the date of incident, at the
time of 6 to 7 in the evening, he was intimated by a small child that there is cry
of weeping at his house because his tenant Bhagwal Singh's daughter had left
the house, then he reached to his house then, there Bhagwal Singh intimated
him that prosecutrix is missing, then both of them searched for prosecutrix.
Indur Singh deposed that he found prosecutrix with appellantin the field of - -
Amol Singh near the village, then he asked both of them to return to house,
but they were not agreeing and on his repeating dictate, prosecutrix and ‘
appellant stood up and the bag of prosecutrix was taken by the appellantand *
they returned to village and at that time when he asked the prosecutrix that
how she came to the field, then prrosecutrix (sic:prosecutrix) replied that she
is going anywhere, then he caused to understand prosecutrix and appellant,
but they were not agreeing, thereafter he took them to the house of prosecutrix
and thereafter he reached to the police outpost Karrapur with father of the
prosecutrix, In cross-examination, Indur Singh deposed that he had taken
prosecutrix and appellant to the house of Sarpanch Kashiram and Sarpanch
Kashiram also tried to understand the prosecutrix and the appellant and
prosecutrix had told to the Sarpanch that she would marry appellant.
Prosecutrix (P.W.1) deposed in para 13 that when she reached to police
outpost Karrapur, then appellant was present with her at outpost.

13. Itis important to mention here that, according to the depositions of
father and mother of the prosecutrix and Indur Singh, after recovery of the
prosecutrix, she had not informed anyone that she had been raped by the
appellant. The depositions of prosecutrix, parents of prosecutrix, Indur Singh
and brother of the prosecutrix, Ram Singh (P.W.10) are totally inconsistent
with the statemerit of investigator Ramsewak Tiwari (P.W.11). Ram Singh
(P.W.10) deposed that on the date of incident when he returned at 10to 11
p-m. in the night to his house after playing cricket, then prosecutrix was at his
house and his mother has intimated him that the appellant was abducting his
sister prosecutrix. ‘
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14.  According to evidence of prrosecutrix (sic:prosecutrix), her parents
and Indur Singh, prosecutrix was recovered in the night on the date of incident,
but investigator Ramsewak Tiwari (P.W.11) deposed in Para 9 of his cross-
examination that on next day at 12 O'clock of the day in the field of Amol
Singh Thakur, prosecutrix and appellant, where both of them were sitting,
were recovered after encirclement by police and thereafter both of them were
taken to police outpost Karrapur and at the same time i.e. 12 noon, appellant
Mahendra was arrested. Appellant's arrest memo (Ex.P.17) has been proved
by him, which is prepared at 12 noon on 18.1 .1998. Thus it is clear that the
evidence of Indur Singh and all family members of the prosecutrix, including
prosecutrix about her recovery is not supported by the investigator Ramsewak
Tiwari (P.W.11), who tells the Court a totally different story about the recovery
of prosecutrix on next day. It is surprising that no any recovery memo relating
to the prosecutrix was prepared by the investigator. Thus it is clear that there
are material contradictions in evidence of all the above mentioned prosecution .
witnesses relating to the manner, date and time of the recovery of the
prosecutrix.

15. On the point of age of the prosecutrix, there are also much
contradictions in evidence of prosecutrix and her brother Ram Singh (P.W.10).
Ram Singh (P.W.10) deposed that prosecutrix is aged about 18 to 19 years
and he was aged 20 years on the date of his deposition, but in cross-
examination, he disclosed his inability to state his date of birth, though he
deposed that on the date of deposition, he was a student of B.A. first year.
Thus his evidence on the point of age of prosecutrix appears to be unbelievable.

16.  Prosecutrix (P.W.1) clearly deposed in her examination-in-chief that
she was 16 years old at the time of incident, though she also stated that her
date of birth is 2.6.1982. On calculating her age from above mentioned date
of birth, she appears to be aged about 15 years and 7 months old at the time
of incident, but as her birth certificate or her school admission register's entry
was not produced and proved by anyone, above mentioned date of birth is
not proved by the prosecution evidence. On this point, the observation made
by the Hon'ble Apex Court in the case of Satpal Singh Vs. State of Haryana
[(2010) 8 SCC 714] is as follows:- ’ '

"8.  The entry made in the official record by an official or
person authorised in performance of an official duty is
admissible under Section 35 of the Evidence Act but the party
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may still ask the Court/authority to examine its probative value.
The authenticity of the entry would depend as to on whose
instruction/information such entry stood recorded and what
was his source of information. Thus, entry in school register/
certificate requires to be proved in accordance with law.
Standard of proof for the same remains as in any other civil
and criminal case."

17.  Bhagwal Singh (P.W.2) deposed that at the time of incident his daughter
prosecutrix was 16 years old and she was studying in school, but he could not
state her date of birth, but he deposed that on the date of incident, his son
Ram Singh was 19 years old. Her wife Durga Bai deposed in her cross-
examination that at that time, the age of her son Ram Singh was about 20-21
years and the prosecutrix is 3 years younger than Ram Singh. Thus, it is clear
that on the point of age of the prosecutrix on the date of incident, the evidence
of her parents are not of conclusive nature, but from their evidence, it appears
that at that time prosecutrix was about 17-18 years old.

18.  Inthisregard, on the basis of x'ray examination, Dr.Jinesh Diwakar
(P.W.12) deposed that on the basis of x'ray examination on 20.1.1 998, he
found that in right elbow, epiphysis have joined, thus her age was above 15
years, in right wrist, epiphysis were partially joined, thus her age was below
17 years and the epiphysis of right iliac crest of buttock have not Jjoined, thus
her age was below 17 years and in his opinion and report (Ex.P.19) on above
mentioned date, the age of the prosecutrix was between 15 to 17 years. In
cross-examination, he deposed that according to Dr.Modi's view, deviation
of 2 years is possible due to geographical circumstances, living standard and
genus of the person.

19.  Dr.Chitra Shrivastava (P.W.5) deposed that on 18.1.1998 at the time
of medical examination of prosecutrix, she had found that her secondary sexual
characters were well developed. Thus, on the basis of above mentioned
medical evidence of both the doctors, the learned counsel for the appellant
contended that it is not proved beyond reasonable doubt that the prosecutrix
was below the age of 18 years on the date of incident, whereas the trial Court .
has given finding in para 5 that definitely on the date of incident, prosecutrix
was of the age below than 18 years and thus she was minor. '

20.  Inthisregard, the observation made by the Hon'ble Supreme Court in



136 Mahendra Ahirwar Vs. State of M.P. LL.R.[2017]M.P.

the case of State of U.P. Vs. Chhoteylal (AIR 2011 SC 697) appears to be
material, which are as follows:-

"11. We find outselves in agreement with the view of the trial
Court regarding the age of the prosecutrix. The High Court
conjectured that the age of the prosecutrix could be even 19
years. This appears to have been done by adding two years to
the age opined by P.W.5. There is no such rule much less an
absolute one that two years have to be added to the age
determined by doctor. We are supported by a 3-Judge Bench
decision of this Court in State of Karnataka Vs. Bantara
Sudhakara @ Sudha and another (2008) 11 SCC 38],
wherein this Court at page 41 of the report stated as under:-

"Additionally, merely because the doctor's
evidence showed that the victims belong to the
age group of 14 to 16, to conclude that two
years' age has to be added to the upper age
limit is without any foundation."

21.  Asthe ossification test was not confined to x'ray examination of a
single bone only, in light of the case of Rajesh Bahelia Vs. State of M.P.

(2009 (5) MPHT 30], the margin of error could be + six months. In light of
the above mentioned citations, in my considered opinion, the trial Court was
absolutely right in holding that in any case, on the date of incident, the
prosecutrix's age was below than 18 years and thus she was minor, looking to
the provision of Section 361 of the IPC.

22.  Inrelation to the charged offences punishable under Section 363 and
366 of the IPC, according to FIR (Ex.P.2), Durga Bai (P.W.4), Ram Singh
(P.W.10) and Indur Singh (P.W.3) had seen the appellant Mahendra kidnapping
the prosecutrix from her house, but all these witnesses have deposed that they
are not eye witnesses to the kidnapping or abduction. In this relation, some
interesting facts are available in deposition of prosecutrix (P.W.1). She deposed
in her cross-examination that appellant was previously known to her, because
he was her classmate and the appellant was living just opposite to her house,
on the other side of the road. Though she refused the suggestion given by the
defence counsel that she had written love letter (Ex.D.1) on a greeting card to
the appellant, but she deposed in para 10 of her cross-examination that on the
date of incident, in the noon, appellant had come to her house and told her

')
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that she should accompany him, then they will perform marriage and received
Rs.1,00,000/- would be equally distributed between them and at the instance
of the appellant, he had prepared her bag in the day time for eloping with
appellant. In para no.14 she deposed that she herself had kept her clothes in

. her bag and the appellant had asked her to give her bag to him after coming to

her house at the time of 6 to 7 in evening and when they left the house, then
sun had set and there was dark, but when she was going with the appellant
towards the field of Amol, nobody had met them in the way and there are ten
other houses between her house and the field of Amol.’

23.  Though, prosecutrix had deposed that appellant forcefully committed
sexual intercourse with her in the field of Amol Singh, but from her total
deposition, it is clear that previously she was having intimate relations with the
appellant, who used to come to her house in the noon and evening, in absence
of her other family members and she was of the age more than 16 years, at ’
the time of incident, as has been found proved by the trial Court itself, thus
looking to the total behaviour and conduct of herself before and after the
alleged sexual contact with the appellant in the field, as she remained stayed
with the appellant till her recovery in the field and according to the evidence
of Indur Singh (P.W.3), she was not willing to go back to her parents house
and had expressed her willingness to marry the appellant even before the
Sarpanch Kashiram, it is apparent that her evidence that the appellant
committed intercourse with her forcefully or despite her resistence, is not
believable, as the lady doctor had not found any sign of any injury on her
body and private parts. According to the total evidence of her parents and
brother Ram Singh (P.W.10) and evidence of Indur Singh (P.W.3), itis clear
that she had not stated to anyone after recovery that appellant had committed
rape with her. Thus, it is clear that she was a consenting party to the sexual
activities occurred in the field of Amol Singh.

24.  The learned trial Court had observed that her consent was obtained
by giving her greed of Rs.1,00,000/-, but she had deposed in cross-
examination that before the incident, she was already engaged for marriage to
a boy resident of village Dadgaon and after the incident she was married to
another boy of village Bachhona. Her father Bhagwal Singh (P.W.2) deposed
in cross-examination that just after the incident, he performed the marriage of
prosecutrix. It is significant to mention here that the deposition of the prosecutrix
was recorded before the trial Court on 14.8.1998 i.e. within seven months
from the incident.
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25.  Prosecutrix (P.W.1) clearly deposed in her examination-in-chief that
on the date of incident she was taken by the appellant to the field of Amol
Singh, where she stayed with appellant for some hours, though according to
the deposition of investigator Ramsewak Tiwari (P.W.11), she stayed there
with appellant for whole night till next noon. It is clear from evidence of
prosecutrix (P.W.1) that prosecutrix had not been taken by appellant on the
date of incident for marriage or receiving money from anyone or Government.
For marriage, the village should have been immediately left, thus the finding
recorded by the trial Court that her consent for intercourse was not voluntarily
and result of given greed for money, appears to be erroneous and it is clear
from the total deposition of prosecutrix that on the date of incident, she was
taken: by the appellant to that field only for fulfilment of their bodily needs with
her prior consent.

26.  Though prosecutrix (P.W.1) had deposed that she was forcefully raped
by the appellant despite her resistance, but her evidence on that point is not
reliable as after recovery she did not complain about rape by appellant to her
parents, brother, Indur Singh and as no any sign of violence or resistance was
found by the lady doctor on her body and private parts. It is clear from her
evidence and her father's evidence that just after the incident, she was married
to another boy, in such situation, her evidence against the appellant does not
appear to be reliable on the point of rape. After considering the total conduct
of the prosecutrix (P.W.1) as depicted in her statement, certainly she was
above 16 years of age at the time of incident and at that time, the age of
consent for the offence under Section 376 of the IPC was 16 years. (The
citation of State of M.P. Vs. Yogesh [2016 (2) MPWN 136], wherein the
judgment has been reproduced in toto is followed). Thus, it appears that the
conviction and sentence recorded by the learned Sessions J udge under Section
376 of the IPC is not proper and legal but so far as other offences are
concerned, it has been found proved that on the date of incident, her age was
less than 18 years. Thus she was minor looking to the provision of Section
361 of the IPC and it is proved that she was taken out from the keeping of her
parents and enticed by the appellant and similarly, it is proved beyond
reasonable doubt that she was kidnapped by the appellant in order to be
seduced to have illicit intercourse with the appellant, the conviction recorded
by the trial Court of the appellant for offences punishable under Sections 363
and 366 of the IPC appears to be based on proper appreciation of evidence
available on record.
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27.  Onthe point of adequacy of sentences recoded (sic:recorded) by the
trial Court of the appellant under Sections 363 and 366 of the IPC, in totality
of the proved facts and circumstances, the imposed sentences do not appear
to be harsh and disproportionate. Thus, the sentences under both of the above
mentioned offences do not require any interference.

28.  Inthe result, the appeal filed by the appellant Mahendra is partially
allowed and his conviction and sentence recorded by the trial Court under
Section 376 of the IPC is set aside and the appellant is acquitted from the
charge of Section 376 of the IPC, but his appeal is partially dismissed in
relation to his conviction and sentence recorded by the trial Court under
Sections 363 and 366 of the IPC i.e. appellant's conviction and sentence as
recorded by the trial Court under Sections 363 and 366 of the IPC are
confirmed. The appellant was released on bail. His bail bonds are discharged.
The appellant is directed to immediately surrender before the trial Court to
undergo the remaining jail sentences under Sections 363 and 366 of the IPC.
The order of the trial Court about running the jail sentences concurrently is
confirmed.

Appeal partly allowed.

LL.R. [2017] M.P., 139
APPELLATE CRIMINAL
Before Mr. Justice S.K. Seth
Cr.A. No. 3520/2016 (Jabalpur) decided on 29 November, 2016

VIKRAM SINGH . ...Appellant
Vs.
STATE OF M.P. ...Respondent

A. Scheduled Castes and Scheduled Tribes (Prevention of
Atrocities) Act (33 of 1989) (as amended by Act No. 172016 on
26.01.2016), Section 14-A- Appeal - Maintainability - Trial Court
rejected bail application on 05.10.2015 - High Court rejected bail
application u/S 439 of Cr.P.C. on 21.04.2016 - Whether appeal u/S 14-

A of the Act of 1989 is maintainable against the bail order, (accepting

or rejecting), passed by the High Court - Held - No appeal is provided
from an order passed by the High Court, accepting or rejecting the
bail application under the scheme of the Act of 1989. (Paras 3 and 4)
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B. Scheduled Castes and Scheduled Tribes (Prevention of
Atrocities) Act (33 of 1989)(as amended by Act No. 1/2016 on
26.01.2016), Section 14-A - Appeal - Bail Application - Rejection thereof
- Special Court - High Court - Held - w/S 14-A of the Act of 1989 an
appeal is provided against an order rejecting bail application by the
Special Court to High Court within 90 days from the date of the order
appealed from & sub-Section 3 of Section 14-A provides that the High
Court can condone the delay, if appeal is presented within a period of
180 days but beyond 90 days - After 180 days there is no power vested
in the Court to condone the delay. (Para 2)
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Harpreet Ruprah, for the appellant.

Ajay Tamrakar, P.L. for the respondent/State.

JUDGMENT
S.K. SETm, J. :- This appeal has been preferred under Section 14-A.

v
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of the Scheduled Castes and Scheduled Tribes (Prevention of Atrocities) Act,
1989 as amended by Act No. 1/2016 which came into force on 26.1.2016.

2. A bare perusal of Section 14-A of the Act shows that an appeal is
provided against an order rejecting bail application by the Special Court or
Exclusive Special Court to the High Court within 90 days from the date of the -
order appealed from. Sub-section 3 of Section 14-A of the Act provides that
the High Court can condone the delay if appeal is presented within a period
of 180 days but beyond 90 days. After 180 days there is no power vested in
the Court to condone the delay. '

3. Admittedly, the trial Court rejected the bail application by order dated
5.10.2015 so the period of limitation would start running from the date of the
order of the trial Court. The 90 days would-expire on 5.1.2016 and 180 days
would end on 5.4.2016. Beyond this period, this Court has no power to
condone the delay.

4, ' Counsel for the petitioner submitted that earlier he had filed bail
application under Section 439 of the Cr.P.C. which was dismissed on
21.4.2016, therefore, the present appeal is within time. I am not impressed
with this contention because under the scheme of the Act, no appeal is provided
from an order passed by the High Court accepting or rejecting the bail
application.

5. In view of the aforesaid situation, this appeal is not maintainable and,
therefore, it is here by dismissed as not maintainable.

Appeal dismissed.

LL.R. [2017] M.P., 141
CIVIL REVISION
Before Mr. Justice Prakash Shrivastava
C.R. No. 274/2011 (Indore) decided on 20 September, 2016

BRIGHT DRUGS INDUSTRIES LTD. (M/S) ...Applicant
Vs.

PUNJAB HEALTH SYSTEM CORPORATION (M/S) ...Non-applicant

A. Arbitration and Conciliation Act (26 of 1996), Sections 7(5)
& 8 - Arbitration agreement - Power to refer parties to arbitration where
there is an arbitration agreement - The Arbitration clause existing in the
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general conditions of contract is treated to be a part of the agreement
executed between the parties and conditions enumerated in Section 8 of
the Act are satisfied then Court is under an obligation to refer the parties
to the arbitration in terms of the agreement. (Paras 13,16 & 17)
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B. Court Fees Act (7 of 1870), Section 16 - Refund of Court
fee - Matter referred to arbitration in terms of agreement - If an
appropriate application is filed before the trial Court for refund of Court
fees, then the same will be considered and decided by the trial Court
on its own merit. (Para 18)
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Cases referred:

(2009) 7 SCC 696, (2003) 6 SCC 503, (2007) 3 SCC 686, AIR
2015 SC 1303.

Amit S. Agrawal, for the applicant.
Sanjay Patwa, for the non-applicant.

ORDER

PRAKASH SIRIVASTAVA, J. :- This revision petition under Section 115
of CPC s at the instance of the plaintiffin the suit challenging the order of trial
court dated 31/10/2011 whereby respondent's application under Section 8 of
Arbitration and Conciliation Act, 1996 has been allowed and parties have
been directed to approach the Arbitrator for resolving the dispute,

2. In brief the petitioner had filed the suit for recovery of money on the
plea that the contract was awarded by respondent for supply of medicines to
the petitioner and as per contract, the supplies were made but payments were

L3
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not done,

3. The respondent had filed an application under Section 8 of Arbitration
and Conciliation Act, 1996 (for short the Arbitration Act, 1996) and initially
the trial court vide order dated 13/2/2004 had dismissed the suit on the ground
that remedy of arbitration is available, against which CR No. 91/2004 was
filed before this court and by order dated 3rd August, 2010, the matter was
remanded back to the trial court to decide whether there was any arbitration
agreement /clause in existence between the parties or not before taking any
decision on the respondent's objection under Section 8 of the Act. Trial court
thereafter has passed the impugned order dated 31/10/11 allowing the
respondent's objection and directing the parties to approach the arbitrator as
per Section 8 of the Act.

4. Learned counsel for petitioner submits that no arbitration clause exits
(sic:exists) between the parties since the incorporation of the general conditions
of contract was by way of reference without specifically incorporating the
arbitration clause in the agreement. He has placed reliance upon judgment of
Supreme court in the matter of M.R. Engineers and Contractors Private
Limited Vs. Som Datt Builders Limited, reported in (2009) 7 SCC 696 in
this regard. Alternatively, he has submitted that petitioner is entitled for refund
of the court fee in terms of Section 16 of Court Fees Act.

5. Counsel for respondent has submitted that since the arbitration clause
exists in general conditions of contract and same forms part of contract
executed between the parties therefore, trial court has not committed any
error in passing the impugned order.

6. Having heard the learned counsel for parties and on perusal of the
record it is noticed that the agreement was executed between the petitioner
and respondent on 5th August 1998 and clause 2 of agreement reads as under:-

2. The following documents shall be deemed to form
a.nd be read and construed as part of this agreement, viz;

(a) the Bid form and the price schedule subm1tted by
the bidder; -

(b) the schedule of requirements.
(¢) the Technical specifications.

(d) the General Conditions of contract.
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() the special conditions of contracts; and
(f) the purchaser's notification of award.”

7. The General Conditions of contract referred to in clause 2(d) of the
contract between the parties contains the following clause 26.3(a) as arbitration
clause which reads as under:

“In case of dispute or difference arising between the
purchase and a domestic supplier relating to any matter arising
out of or connected with this agreement, such disputes or
difference shall be settled in accordance with the Arbitration
and Conciliation Act, 1996. The arbitral tribunal shall consist
of 3 arbitrators one each to be appointed by the purchaser
and the supplier. The third arbitrator shall be chosen by the
two arbitrator appointed by the parties and shall act as Presiding
arbitrator. In case of failure of the two arbitrators appointed
by the parties to reach upon a consensus within a period of 30
days from the appointment of the arbitrator appointed
subsequently, the Presiding Arbitrator shall be appointed by
the Medical Council of India.”

8. The clause 1.1(a) of above General Conditions of contract defines
contract and reads as under:-

“The contract” means the agreement entered into
between the purchaser and the supplier, as recorded in the
contract from signed by the parties including all the attachments
and appendices thereto and all documents incorporated by
reference therein.”

9. The agreement entered into between the parties in the present case is
covered under above definition.

10.  The contention of counsel for petitioner is that the agreement dated
5th August 1998 does not contain any arbitration clause, therefore, mere
incorporating of general conditions of contract by reference in the agiecement
is not sufficient to hold that arbitration clause exists between the parties.

11.  Sucha contention cannot be accepted because there is a distinction
between the reference to another document in a contract and incorporation of
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another document in a contract by reference. In the former case by way of
reference parties may intend to adopt only a part of the referred document
whereas in the later case the parties intend to incorporate the entire referred
document in the agreement, therefore, the court has to examine if the parties
intended to incorporate another document by reference. If the intention is
clear that parties wanted to bodily lift the entire document and incorporate it
in the agreement then all terms and condition of said document will form part
of the agreement and in such a case, if the said document contains the arbitration
clause then there will be incorporation by reference of arbitration clause also.

12.  In the present case the words “deemed to form and be read and
construed as part of this agreement” mentioned in clause 2 of agreement dated
Sth August 1998 leave no iota of doubt that parties intended to bodily lift and
incorporate the general conditions of contract in the agreement. Hence the
arbitration clause existing in the general conditions of contract is treated to be
a part of the agreement executed between the parties.

13, Counsel for the petitioner has mainly relied upon the judgment of the
Supreme court in the matter of M.R. Engineers (supra) in support of his
submission that arbitration clause does not exist. In the said judgment while
considering the scope of Section 7(5), the Supreme court has held as under:

“24. The scope and intent of section 7(5) of the Act may
therefore be summarized thus:

(i) An arbitration clause in another document, would get
incorporated into a contract by reference if the following
conditions are fulfilled :

(1) The contract should contain a clear reference to the
documents containing arbitration clause,

(2) thereference to the other documient should clearly indicate
an intention to incorporate the arbitration clause into the
contract, -

- (3) The arbitration clause should be appropriate, that is
capable of application in respect of disputes under the contract
and should not be repugnant to any term of the contract.

()  Whenthe parties enter into a contract, making a general
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reference to another contract, such general reference would
not have the effect of incorporating the arbitration clause from
the referred document into the contract between the parties.

_ The arbitration clause from another contract can be
incorporated into the contract (where such reference is made),-
only by a specific reference to arbitration clause.

(i)  Where a contract between the parties provides that
the execution or performance of that contract shall be in terms
of another contract (which contains the terms and conditions
relating to performance and a provision for settlement of
disputes by arbitration), then, the terms of the referred contract
in regard to execution/performance alone will apply, and not
the arbitration agreement in the referred contract, unless there
is special reference to the arbitration clause also.

(iv)  Where the contract provides that the standard form of
terms and conditions of an independent Trade or Professional
Institution (as for example the Standard Terms & Conditions
of a Trade Association or Architects Association) will bind
them or apply to the contract, such standard form of terms
and conditions including any provision for arbitration in such
standard terms and conditions, shall be déemed to be
incorporated by reference. Sometiraes the contract may also
say that the parties are familiar with those terms and conditions
or that the parties have read and understood the said terms
and conditions.

(v)  Where the contract between the parties stipulates that
the Conditions of Contract of one of the parties to the contract
shall form a part of their contract (as for example the General
Conditions of Contract of the Government where Government
is a party), the arbitration clause forming part of such General
Conditions of contract will apply to the contract between the
parties.” :

14.  Since in the present case the General conditions of contract are standard
form of term and conditions of the respondent/corporation therefore, the
present case is covered by para 24(iv) and (v) of the above judgment and by

.
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virtue of clause 2 of the agreement dated 5/8/1998, also there was
incorporation of the arbitration clause in the agreement by reference in terms
of Section 7(5) of the Act.

15.  Since the arbitration clause exists therefore, no error has been
committed by the trial court in reaching to the conclusion in this regard. After
considering the relevant judgment on the point and nature of contract between
the parties trial court has rightly held that provision of Section 8 of Act are
attracted in the matter.

16.  Itissettled position in law that where the arbitration agreement exists
between the parties, the court is under an obligation to refer the parties to the
arbitration in terms of the arbitration agreement (See: Hindustan Petroleum
Corpn. Ltd. Vs. Pinkcity Midway Petroleum reported in (2003) 6 SCC
503). The said provision is peremptory in nature (See: Agri Gold Exims Ltd,

Vs. Sri Lakshmi Knits & Wovens and others reported in (2007) 3 SCC
686). Where the arbitration clause exists, court has a mandatory duty to refer
the dispute arising between the contracting parties to arbitrator and civil court
has no jurisdiction to continue with the suit once the application under Section
8 has been filed. (See: Hindustan Petroleum Corpn. Ltd. Vs. Pinkcity
Midway Petroleum reported in (2003) 6 SCC 503). Once the application
under Section 8 of Act is filed the approach of the Court should not be to see
whether court still has jurisdiction but to see whether there is ouster of
jurisdiction (See: M/s Sundaram Finance Limited and another Vs. T

Thankam reported in AIR 2015 SC 1303).

17.  Inview of the above discussion it is held that since the arbitration
clause exists between the parties and conditions enumerated in Section 8 of
Actare satisfied therefore, trial court has not committed any error in directing
the parties to approach the arbitrator for deciding the dispute.

18.  So faras the petitioner's grievance in respect of refund of court fee
under Section 16 of Court Fees Act is concerned, no such prayer seems to
have been made before the trial court while passing the impugned order.
Therefore, petitioner would be at liberty to file an appropriate application in
accordance with law before the trial court and if such an application i filed
the same will be considered and decided by trial court on its own merit.

Revision petition is accordingly dismissed.

Revision dismissed,
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CIVIL REVISION
Before Mr. Justice H.P. Singh
C.R. No. 59/2011 (Jabalpur) decided on 28 September, 2016

RAGHUVEER ’ ...Applicant
Vs.
HARIPRASAD & ors. ...Non-applicants

Civil Procedure Code (5 of 1908), Order 9 Rule 13 - Application
for setting aside ex parte judgment and decree - Process server tried
to serve the summons on the applicant, but the same was allegedly
returned unserved on account of rain fall - No witness had signed on
the report of the process server - No effective service of summons -
Application allowed. (Paras 10 & 11)
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Cases referred:
2001 (2) MPLJ 142, AIR 2002 SC 2370.

Ishteyaq Hussain, for the applicant.
R.P. Khare, for the non-applicants.

ORDER

H.P. SINGH , J. :~ This Civil Revision under Section 115 of the Code
of Civil Procedure, has been filed by the applicant/defendant No.2 assailing
the order dated 26.10.2010, passed in Misc. Civil Appeal No.22/2009

- (Raghuveer Vs. Hari Prasad and others), by Il Additional District Judge to
the Court of I Additional District Judge, Bhopal, arising out of order dated
23.7.2009, passed in Misc. Judicial Case No.1/2005 (Kunjilal and others
Vs. Hari Prasad & another), by Civil Judge Class-I, Berasiya, District Bhopal
(M.P.), thereby the application filed by the applicant/defendant No.2 under
Order 9 Rule 13 of Civil Procedure Code (hereinafter referred to as the Code

L K.
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for short), for setting aside ex-parte judgment and decree passed in Civil Suit
No0.63-A/2000 (Hari Prasad Vs. Kunjilal and others), has been dismissed,
treating that the same was filed beyond the period of limitation.

2. Facts of the case in nutshell is that the respondent No. 1/plaintiff is the

son of respondent No.3/defendant No.1, filed a Civil Suit claiming declaration
of his share and permanent injunction in the suit property bearing No.137/1 .

Ward No. 14, earlier Ward No.11, situated at Shantikunj Road, Sherpura,
Berasiya, District Bhopal, against the defendant/applicant as well as other
defendants/respondents. It is alleged that defendants are in exclusive
possession of other ancestral property and they are trying to oust the applicant
forcefully with the help of defendant No.2. Itis alleged that defendant No.3
with the help of defendant No.1 had tried to oust them from the suit property,
abused, threatened them and subjected the plaintiff/respondent No.1 his wife
as-well as children to Marpeet and he also tried to do away the household
articles from the house during scuffle.

3. In the suit, defendant No.4/respondent No.2 herein, has submitted
his written statement and supported the statement of plaintiff/respondent No. 1
wherein it is stated that suit property is ancestral property and he is also
entitled to his share in the same. He submitted that defendant No.1 being a
labour, was not in a position to purchase such property at Berasiya and ousting
of the plaintiff from the suit property is not proper. The learned trial Court
due to absence of other defendants proceeded ex-parte against them.

4. Learned frial Court after going through the factual aspects, framed the
issues. On the basis of supportive evidence adduced by Banshilal, Prem

Narayan, Mukundilal and Kaniram, learned trial Court came to the conclusion .-

that plaintiff is in possession of the suit property being co-sharer and, therefore,
granted permanent injunction in favour of appellants, by the impugned judgment
and decree. Itis further held by the learned trial Court that without partition,
the defendants are directed not to oust the plaintiff from the suit property.

The defendant No.2/applicant being aggrieved by the aforesaid judgment and

decree preferred an application under Order 9 Rule 13 ofthe Code of Civil
Procedure before the learned trial Court for quashment of the impugned
judgment and decree, alleging that the same has been passed ex-parte without
giving him notice, which has also been dismissed on the ground that the same
is barred by limitation. Assailing the order passed on the aforesaid application,
the defendant No.2 preferred the appeal before the lower appellate Court,
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which has also been dismissed, treating as if the application itselfis barred by
period of one year.

5. Learned counsel for the-applicant submitted that the order passed by the
appellate Court as well as by the learned trial Court both are illegal and liable
to be set aside. He further submitted that applicant came to know about the
impugned judgment and decree only when for the first time on 26.3.2005 in
the Holi Festival. He further submitted that notices were not properly served
upon the defendants. Learned counsel for the applicant further submitted that
as per law signatures of the witnesses must be obtained on the notices, if any
of the noticee refuses to accept the same. But, here in the present case no
such legal procedure was adopted. Therefore, service cannot be said to be
legal and no ex-parte proceedings could be drawn by the Courts below. He
prayed that impugned orders as well as judgment and decree both, be set
aside by allowing his application under Order 9 Rule 13 of the Code of Civil
Procedure.

6. Learned counsel for the applicant submitted that in the absence of
such, service cannot be held to be valid, it is contrary to the provisions of
Rules 17, 19 of Order 5 of Code. This Court in the case of Baijnath Vs.
Harishankar [2001(2) MPLJ 142] has considered this question and held :-

“19. In Kunja Vs. Lalaram and others, 1987 MPLIJ 746,
it has been laid down that the provisions of Rule 19 of Order 5
of the Code are mandatory and cast a duty on the Court to
make a judicial order while accepting service effected in the
manner prescribed under Rule 17 of Order 5 of the Code. It
has further been observed that non-compliance of Order 5,
Rule 19 will cause serious injustice to the defendant. Bombay
High Court in Baburao Soma Bhoi Vs. Abdul Raheman
Abdul Rajjak Khatik, 2000(1) Mh.L.J. 481 =(1991) All India
High Court Cases 3725, has observed that the return of
summon should be accompanied by the affidavit of the process
server, which is in Form 11 of the First Schedule of the
Appendix “B” of the code. If the return report of the process
server is without an affidavit, the Court has to record the
statement of process server and after making further enquiry,
the Court should hold that the summons has been duly served
ornot.”
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20. Intheinstant case as noticed above, the trial Court
without examining the process server, directed that the
appellant/ defendant No.1 be proceeded against ex-parte; even
though the report of the process server was not accompanied

with his affidavit. Obviously such a course was not permissible. .

21. Inthe instant case, since the trial Court has not made
any enquiry regarding the service of summons on the appellant
as also regarding the refusal of summons reported by serving
officer, the mandatory requirements of Order 5 Rule 19 of the
Code have not been duly complied with. The approach of the
trial Court during trial as also while holding the enquiry on the
application of the appellant under Order 9 Rule 13, Civil
Procedure Code, for setting aside ex-parte judgment and
decree passed against him, appears to be rather casual and
negligent, as has been pointed out above. Moreover, the cause
of delay shown by the appellant is belated filing of the said
application under Order 9 Rule 13 read with Section 151 of
the Code also deserves acceptance.”

151

Learned counsel for the applicant further submits that, several infirmities
and lapses on the part of the process-server as he did not affix a copy of the
summons and the plaint on the wall of the shop. In this context, learned counsel
relied on a decision of the Apex Court in the case of Sushil Kumar Sabharwal
V. Gurpreet Singh and others (AIR 2002 SC 2370), in paras 8 & 12 as
follows :-

“8. We find several infirmities and lapses on the part of the
process-server. Firstly on the alleged refusal by the defendant
either he did not affix a copy of the summons and the plaint on

- the wall of the shop or if he claims to have done so, then the

endorsement made by him on the back of the summons does
not support him, rather contradicts him. Secondly, the tendering
of the summons, its refusal and affixation of the summons and
copy of the plaint on the wall should have been witnessed by
persons who identified the defendant and his shop and
witnessed such procedure. The endorsement shows that there
were no witnesses available on the spot. The correctness of
such endorsement is difficult to believe even prima facte.” The
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tenant runs a shoe shop in the suit premises. Apparently, the
shop will be situated in a locality where there are other shops
and houses. One can understand refusal by unwilling persons
requested by process-server to witness the proceedings and
be a party to the procedure of the service of summons but to
say that there were no witnesses available on the spotisa
statement which can be accepted only with a pinch of salt.”

12.  The provision contained in Order 9 Rule 6 of C.P.C. Is
‘pertinent. It contemplates three situations when on a date fixed
for hearing the plaintiff appears and the defendant does not appear
and three courses to be followed by the Court depending on the
given situation. The three situations are : (T) when summons duly
served; (if) when summons not duly served, and (iii} when
summons served but not in due time. In the first situation, whichis
relevant here, when it is proved that the summons was duly served,
the Court may make an order that the suit be heard ex-parte.
The provision casts an obligation on the Court and simultaneously
invokes a call to the conscience of the Court to feel satisfied in the
sense of being 'proved' that the summons was duly served when
and when alone, the Court is conferred with a discretion fo make
an order that the suit be heard ex-parte. The date appointed for
hearing in the suit for which the defendant is summoned to appear
is a significant date of hearing requiring a conscious application of
mind on the part of the Court to satisfy itself on the service of
summons. Any default or causal approach on the part of the
Court may result in depriving a person of his valuable right to
participate in the hearing and may result in a defendant suffering
an ex parte decree or proceedings in the suit wherein he was
deprived of hearing for no fault of his. If only the trial Court
would have been conscious of'its obligation cast on its by Order
9 Rule 6 of the C.P.C., the case would not have proceeded ex-
parte against the defendant-appellant and a wasteful period of
over eight years would not have been added to the life of this
litigation.”
8. Learned counsel for the respondents submits that summons were duly
served onapplicants. Since respondent No.2-Patiram , being family member
was served with the summon and he had appeared on 12.8.200 before the
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Court below and application under Order 6 Rule 17 was filed, itcannot be
said that applicants were unaware about the suit. They were absent in the trial
Court deliberately. The applicants were well aware in respect of pendency of
the suit and in view of second proviso of Order 9 Rule 13, merely on the
ground of irregularity in the service of summon the ex-parte decree cannot be
set aside. The application was also barred by time. The applicant, having
knowledge of the ex-parte decree, ought to have filed an application for
setting aside ex-parte decree within 30 days. There was no necessity to
await for the certified copy of the judgment and decree. The application can
be filed without certified copy of the decree, but since it was not filed within
time, the same was barred by time. Learned counsel for respondents further
submits that both the Courts below have rightly passed the order after going
through the material aspects. He fairly contended that the notices were
properly issued, but the applicant had refused to accept the same and because
of which ex-parte order was passed against the applicant.

9. Heard learned counsel for the parties at length and perused the record.

10.  From perusal of records and submissions putforth by learned counsel
for the parties, it reveals that the process server tried to serve the summons
on the applicant, but the same was allegedly returned unserved on account of
rain fall. No witness had signed on the report of the Process Server. It is trite
law that if summons was not served on the party concerned, the same should
have beén affixed on the house. Apart from this, when the service was seriously
disputed by the defendant/applicant in the trial Court, it was obligatory on the
part of respondents to examine process server who has affected the service.
Learned trial Court on the basis of enquiry report made by Sale Ameen dated
20.7.2000, which was found to be proper on which applicant had put the
signatures, has passed the ex-parte judgment and decree against the applicant.

10.  Inview of the foregoing discussions, I deem it appropriate to afford
an opportunity to the applicant to contest the matter in the trial Court, in the
interest of justice, so that valuable right of a person, like applicant to participate
in the hearifg may not be deprived.

11. " Accordingly, the révision is allowed. The impugned order dated
26.10.2010, passed in Misc. Civil Appeal No.22/2009 (Raghuveer Vs. Hari
Prasad and others), by Il Additional District Judge to the Court of I Additional
District Judge, Bhopal, arising out of order dated 23.7.2009, péssed in Misc.
Judicial Case No.1/2005 (Kunjilal and others Vs. Hari Prasad & another),
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by Civil Judge Class-1, Berasiya, District Bhopal (M.P.), is set aside. The
application filed by the defendant/applicant under Order 9 Rule 13 of Civil
Procedure Code for setting aside ex-parte judgment and decree passed in
Civil Suit No.63-A/2000 (Hari Prasad Vs. Kunjilal and others) is hereby
allowed. The applicant is permitted to appear before the trial Court concemed
on-07.11.2016 and to produce his witnesses and material evidence, subject
to payment of cost of Rs.2000/- (Rupees Two Thousand). Learned trial
Court is, hereby, directed to consider and decide the case of the defendant/
applicant afresh on merits, after affording opportunity of hearing to the party
concerned, in accordance with [aw. It is also directed that defendant/applicant
be given only two working days in general circumstances to produce his
evidence and material documents before the learned trial Court.

12.  With the aforesaid, the revision stands allowed.

Revision allowed,
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CRIMINAL REVISION
Before Mr. Justice C.V. Sirpurkar ‘
Cr.R. No. 225/2016 (Jabalpur) decided on 11 July, 2016 -

MOHD. AKBAR ’ ...Applicant
Vs,
STATE OF M.P. ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Sections 397 and
401 - Revision against framing of charge - On the ground that no offence
against applicant of having entered into a conspiracy with co-accused
to commit rape upon the prosecutrix, is made out as there was no
meeting of minds regarding commission of crime - Held - Applicant
choses to provide keys of his house which was deserted at that time to
co-accused - Circumstances in which the applicant made keys available
to co-accused raises a strong suspicion that he was hand-in-glove with
co-accused - His act went beyond mere connivance which amounted to
facilitation of the crime of rape - Thus there is no ground to quash the
charge - Since applicant had aided the commission of crime, Trial Court
is-directed to consider framing of charge u/S 376 r/w Section 109 of the
IPC also.in the alternative. _ (Paras 4, 11 & 12)
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Cases referred:

AIR 2012 SC 493, AIR 2005 SC 2820, AIR 1972 SC 545, AIR
1977 SC 1489, AIR 1979 SC 366, AIR 1990 SC 1962, AIR 1977 SC
2018, AIR 1980 SC 52,2009 Cr.L.J. 338, AIR 2013 SC 52.

S.C. Datt with C.S. Upadhyay, for the applicant.
A.R.S. Chouhan, P.L. for the non-applicant/State.

ORDER

C.V. SIRPURKAR, J. :- This criminal revision has been preferred on
behalf of the accused/petitioner Mohammad Akbar. It is directed against the
order dated 11.12.2015 passed by the Court of 4th Additional Sessions Judge,
Jabalpur, in S.T. No. 80/2015, whereby a charge under Section 376 read

with Section 120-B of the IPC has been framed against accused Mohammad
Akbar. '

2. . The prosecution case before the trial Court, relevant for the purpose
of this criminal revision, may be summarized as hereunder: Co-accused Deepak
Kispotta and the prosecutrix work in Punjab National Bank at Jabalpur. They
were good friends. In April, 2014, accused Deepak had proposed to the
prosecutrix; however, she had declined. On 07.06.2014, accused Deepak
took the prosecutrix to his home and tried to molest her but when the
prosecutrix resisted, co-accused Deepak relented and dropped the prosecutrix
back to her room. Thereafter, the prosecutrix started avoiding co-accused
Deepak. However, he kept pursuing her. On 28.07.2014, he met the



156 -~ . Mohd. Akbar Vs. State of M.P. LL.R.[2017]M.P.

- prosecutrix in the parking-lot of her home and snatched away keys of her
two-wheeler and her mobile phone. Thereafter, he proposed to drop her to
her bank in his car. The prosecutrix was constrained to sit in his car. Thereafter,
the co-accused took her to various places. At a secluded spot, he slapped her
resulting in bleeding from her nose. The prosecutrix tried to escape from the
car but failed to do so. Accused lifted her garments and tried to molest her.

3. Thereafter, he spoke to his brother-in-law (Jeeja) Akbar on telephone
and asked for the keys of his house. After that, Deepak took the prosecutrix
to the Military gate near St. Thomas School, where his brother-in-law accused/
petitioner Akbar met him. The prosecutrix weeping and bleeding from nose,
told accused Akbar that Deepak was forcibly doing obscene things to her;
however, accused Akbar ignored her pleas and handed over keys of his house
. to co-accused Deepak and left. The co-accused took the prosecutrix to
- “Akbar's house and dragged her inside. She screamed but since it was raining,

* no one came to her rescue. There was no one in Akbar's house. The prosecutrix
was raped by co-accused Deepak six times, in the deserted house of Akbar.
Written FIR of the incident was lodged the next day.

4. The order framing charge has been assailed on behalf of the petitioner
Mohammad Akbar mainly on the grounds that even if all the allegations made
against the petitioner Deepak are taken at their face value and presumed to
be true, no offence against petitioner Akbar of having entered into a conspiracy
with Deepak to commit rape upon the prosecutrix, would be made out. It has
further been contended that to constitute offence of conspiracy there must be
meeting of minds resulting in decision taken by the conspirators regarding
commission of crime. It has also been argued that the crux of offence of the
conspiracy is the agreement between two and more persons to do or cause to
be done an illegal act ora legal act by illegal means. There must be meeting of
minds resulting in an ultimate decision taken by the conspirators regarding
commission of the crime, In support of aforesaid legal position, learned senior
counsel for the petitioner has invited attention of the Court to the judgments
rendered by the Supreme Court in the cases of Skerimon Vs. State of Kerala,
AIR 2012 Supreme Court 493 and NCT of Delhi Vs. Nav;ot Singh Sandhu,
AIR 2005 SC 2820,

5. Learned senior counsel for the petitionerhas also contended that if
there is no ground for presuming that the accused has committéd an offence,
the charge must be considered to be groundless, which is same thing as saying

-
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that there is no ground for framing the charge. For the purpose of determining
whether there is sufficient ground for proceeding against the accused, the
Court has undoubted power to sift and weigh the evidence for the limited
purpose of finding out whether or not a prima-facie case against the accused
has been made out. In exercising his jurisdiction under Section 227, the Court -
cannot act merely as a Post Office or mouthpiece of the prosecution but has
to consider broad probabilities of the case, total effect of the evidence and
the documents produced before the Court, any basic infirmities appearing in
the case and so on. The Court should frame charge only where on evaluating
the material and the documents on record with a view to find out if the facts
emerging therefrom, taken at their face value, disclosed the existence of all
ingredients constituting the alleged offence. The Court may, for this limited
purpose sift the evidence as it cannot be expected even at that initial stage, to
except all that the prosecution states as a gospel truth, even if it is opposed to
common sense or broad probabilities of the case. In support of aforesaid
proposition of law, learned senior counsel for the petitioner has invited attention
of the Court to the judgments rendered by the Supreme court in the cases of
Century Spinning and Manufacturing Co. Ltd Appellants v. The State of
Maharashtra, AIR 1972 SC 545, State of Bihar Vs. Ramesh Singh, AIR
1977 SC 1489, Union of India Vs. Prafulla Kumar-Samal, AIR 1979 SC
366 and Niranjan Singh Vs. Jitendra Bhimraj, AIR 1990 SC 1962.

6. Learned Panel Lawyer for the respondent/State on the other hand
has supported the order framing charge.

7. As per the prosecution case, based largely upon the written report
dated 29.07.2014 lodged by the prosecutrix and her statements under Sections
161 and 164 of the Cr.P.C., the role ascribed to the petitioner Mohammad
Akbar in the matter is that he is brother-in-law of the main accused Deepak
Kispotta. On 28.07.2014, the prosecutrix was taken to various places in his
car by main accused Deepak Kispotta and he tried to molest her in the car
itself. When the prosecutrix resisted, Deepak slapped her twice on her face
leading to bleeding from nose. On his way back, he called his brother-in-law
Akbar on mobile phone and asked for keys to his house. Thereafter, accused
Deepak took her to Military gate situated near St. Thomas School. Petitioner
Akbar came and handed over the keys to Deepak. The prosecutrix told Akbar,
while weeping that Deepak was doing obscene things to her; however, Akbar
ignored her pleas and left. Thereafter, main accused Deepak tdok her to



158 Mohd. Akbar Vs. State of M.P. LL.R.[2017IM.P.
Akbar's house, which was deserted. He dragged her inside and raped her.

8. Learned counsel for the petitioner has submitted that even as per the
statements of the prosecutrix, petitioner Akbar only made keys to his house
available to accused Deepak. The same does not denote that he was aware

that accused Deepak was going to commit rape upon her at his home. In any

case, accused Deepak and the prosecutrix were known to each other for
about yearand a half next before the date of the offence and were on friendly
terms. Thus, there is nothing on record to suggest that there was prior meeting
of minds between accused Deepak and petitioner which prompted Deepak to
cominit rape upon the prosecutrix. Thus, essential ingredients to constitute
offence of criminal conspiracy are missing in the present case; therefore, the
petitioner deserves to be discharged.

9. On'perusal of the record and due consideration of the rival contention,
the Court is of the view that this criminal revision must fail for the reasons
hereinafter stated: It has been held by the Supreme Court in the cases of State
of Bihar Vs. Ramesh Singh, AIR 1977 Supreme Court 2018, Superintendent
and Remembrancer of Legal Affairs West Bengal Vs. Anil Kumar Bhunja,
AIR 1980 SC 52, Sanghi Brothers (Indore) Private Limited Vs. Sanjay
Choudhary and Others, 2009 Cr.L.J 338 and Shoraj Singh Ahlawat Vs.
State of U.P, AIR 2013 SC 52 that at the stage of framing charge, even a
strong suspicion founded upon the materials before the Court, which leads to
form a presumptive opinion as to the existence of factual ingredients constituting
the offence alleged, may justify the framing of charge against the accused in
respect of the commission of that offence.

10.  Inthebackdrop of aforesaid proposition of law, when we examine the
facts of the case we find that:

1. Petitioner Akbar is brother-in-law of the accused Deepak.

2. Accused Deepak asked petitioner on mobile phone for keys
to his house which was at that time deserted.

3. Thereafter, accused Deepak arrived in his car along with the
prosecutrix at the Military gate near St. Thomas School. a

4, At that time, the prosecutrix was bleeding from her nose and
was weeping.

5. She specifically told the petitioner that accused Deepak was

Tymt
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doing obscene things to her.

11.  In aforesaid circumstances, any man of common prudence would
immediately realize as to why accused Deepak wanted keys to his house. It
was so obvious that he wanted the keys so that he could have the desired

' privacy and solitude to have sexual intercourse with the prosecutrix. Since,

the prosecutrix was bleeding from nose and while weeping, she explicitly told
the petitioner that accused was doing obscene things.to her, it was clear that
the impending sexual intercourse was not going to be consensual, so far as
the prosecutrix was concerned. Yet, the petitioner chose to provide keys of
his house, which was deserted at that time, to accused Deepak. Thus,
circumstances in which the petitioner made keys available to Deepak raises a
strong suspicion that he was hand-in-glove with accused Deepak. At any
rate, his act went beyond mere connivance. It actually amounted to facilitation
of the crime of rape. Thus, there is no ground to quash the charge against the
petitioner framed under Section 376 read with Section 120 B of the IPC. In
fact, the definition of "abetment' as given under Section 107 (thirdly) of the
IPC clearly provides that a person abets the doing of a thing, if he intentionally
aids, by any act or illegal omission, the doing of that thing. The petitioner by
providing keys to his house which was deserted at that time, to the co-accused
Deepak under aforementioned circumstances, actually aided the commission
of the crime; therefore, learned trial Court ought to have framed a charge in
the alternative under Section 109 of the IPC, as well.

12.  Consequently, this criminal revision is dismissed. The trial Courtis
directed to consider framing of charge under Section 376 read with Section
109 of the IPC also, in the alternative, after following due procedure.

Revision dismissed.

I.L.R. [2017] MLP., 159
CRIMINAL REVISION
Before Mr. Justice Alok Verma
Cr.R. Nos. 47 & 48 0o 2015 (Indore) decided on 22 July, 2016

NARENDRA KUMAWAT . : . ...Applicant
Vs.
RANIJEET . ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Sections 256 &
378(4) - Complaint u/S 138 Negotiable Instrument Act 1881, dismissed
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at defence stage due to non-appearance - In revision, Sessions Court
set aside the dismissal and direction issued to dispose matter on merits
- Held - Section 256 Cr.P.C. provides that when a complaint is dismissed
in summon case, it amounts to acquittal, therefore appeal will lie under
Section 378 (4) Cr.P.C. - Matter remanded back to revisional court for
reconsideration - Revision allowed. (Paras 2,6 & 8)

TUE HIHAT WIEar, 1973 (1974 &7 2), €IV 256 T 378(4) — UGB
forerg aiftrfrras 1881, @7 a7 138 @ fasfa URarg, 99 @ BT W
Fquierfy @ &R @R — qlaer 4, 99 =y 3 |l s @
T8 A0d &1 FIerT o<y @ R WX ¥ 3 P ol fear -
afifrefRa — gvs ufpar |fear ¥ aRT 256 g5 Suafem awdt 2 ¥ o=
T g A 9Rar i star @, 38 qiwgfan @ ife ¥ amar 2,
gufae qus uferar Ifear 41 Ry 378(4) & sfada sdle wega sl —
AW YAREYT ETay B (AfdaR 2y af e fear ™ - gadeor
"X |
Case referred:

2002 (7) SCC 726.

Amit Bhatia, for the applicant.
Harshat Warnekar, for the non-applicant.

(Supplied: Paragraph numbers)
ORDER

ALOK VERMA, J. :- This common order shall govern disposal of
Criminal Revisions No.47 and 48 of 2015.

1. These two revisions are directed against two separate orders passed
by learned Second Additional Sessions Judge, Dhar in criminal revision
Nos.160 & 161 0of 2014, as facts and issues involved in both the cases are
same. '

2. The relevant facts for disposal of these applications are that the
applicant-Narendra Kumawat in both the revisions was facing prosecution
under Section 138 of Negotiable Instrument Act in criminal case Nos.1751
and 2016 0f2012. Both the criminal cases arose on a complaint filed by the
respondent. The cases were fixed for defence evidence on 12.06.2014. On
this date, neither the complainant nor his advocate appeared before the
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Magistrate, and therefore, after calling the case thrice during course of the
day, finally, at 5 PM, the complaint was dismissed.

3. After this, the complainant filed two separate revisions before the
learned Sessions Judge, which were disposed of by the impugned orders.

Learned Additional Sessions Judge proceeded to set-aside the order passed
by learned Magistrate on the ground that when the case was fixed for defence
evidence, it was not necessary for the complainant to remain present before
the court. The Magistrate was at liberty to record defence evidence and
disposed of the matter on merit. It was also observed by learned Additional
Sessions Judge placing reliance on judgment of Hon'ble Apex Court in case
of Mohd. Azeem Vs. A. Venkatesh and another 2002(7) SCC 726 by the
question of maintainability of revision against the order as in the opinion of
learned Additional Sessions Judge when complaint was dismissed in absence

. of the complainant it comes within the purview of Section 204 Cr.P.C., and

therefore, in accordance with the principles laid down in case of Mohd. Azeem
(supra), it was held that the revision is maintainable.

4. Counsel appearing for the applicant submits that when the complaint
case was dismissed in summons cases under Section 256 Cr.P.C., it amounts

- toacquittal and appeal lies under Section 378(4) Cr.P.C., and when any appeal

lies against a particular order, revision is not maintainable.

5. Counsel appearing for the respondent, however, submits that the

orders passed by learned Additional Sessions Judge are proper and do not
call for any interference by this court.

6. T'have gone through the judgement passed by Hon'ble Apex Court in
case of Mohd. Azeem (supra). It appears that the learned Additional Sessions
Judge erred in holding that the dismissal of a complaint in summons case
comes within the purview of Section 204 Cr.P.C. In this particular case, an
appeal was filed under Section 378(4) Cr.P.C. and the High Court dismissed
the appeal against which the matter travelled upto Apex Court. The principle
laid down in that case was that when there is a single case of default, such
dismissal is not proper. However, fact remains that Section 256 Cr.P.C. itself
provides that when a complaint is dismissed in a summons case, it amounts to
acquittal, and therefore, appeal lies under Section 378(4) Cr.P.C.

7. Though, in the present case, on point of maintainability, it appears that
this point was not raised properly by thfe respondent, and therefore, looking
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to the peculiar circumstances of the case, these revisions are allowed.

8. The impugned orders passed by learned Additional Sessions Judge
are set-aside. The matter is remanded back to the revisional court for
reconsideration in the light of principles laid down in case of Mohd. Azeem
(supra). The applicant is at liberty to raise question of maintainability in the
light of provisions of Section 256 Cr.P.C. and other relevant provisions of law
before the revisional court.

Parties to appear before the revisional court on 24.08.2016.

With observations and directions as aforesaid, these revisions stand
disposed of.

Order accordingly..

I.L.R. [2017] M.P., 162
CRIMINAL REVISION
Before Mr. Justice Ved Prakash Sharma
Cr.R. No. 844/2016 (Indore) decided on 17 August, 2016

DINESH ‘ ... Applicant
Vs. _
STATE OF M.P. ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Sections 397 and
401 and Penal Code (45 of 1860), Section 306 - Abetment of suicide -
Applicant alongwith 6 other persons charge sheeted for abetment to
commit suicide on the basis of suicide note of deceased - Held - No
clear and specific allegation against applicant that he instigated,
goaded, urged, provoked, incited or encouraged the deceased to commit
suicide - Merely goading or persuading the deceased to refund the
alleged amount of loan may not itself amount to an act of inciting or
instigating u/S 107 r/w 306 IPC - Deceased instead of pursuing legal
remedy, committed suicide - No case of abetment to commit suicide -
Charge u/S 306 IPC set aside - Revision allowed. (Paras 7 & 8)

; TUS FiFar @iear, 1973 (1974 &T 2). €T 397 {9 401 Y49 08
HIear (1860 &7 45), ST 306 — JFIHETIT FT THI — IMASEF W 6 A
wfecal afid qae @ ATl |9 B IR X IATCHST BT THYT BT
AR AT WT — AtfEiRa — adEs ¢ faeg 1 wwe 7 faflire
ey 74 2 s 9w e $ ATEE G @ fag swarn, eRa, anos,
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Hifig, sgdia a1 wiwnfea frar - ae & aftrefm = 1 afy
gfaer ¢ & fay ara $RT $397 91 99T AR Tvs SR 3 9Ri
107 WEUfow X7 306 @ Aavd WA ¥ VW oY AT IHUN BT B
F6Y 97ar — Yoo 7 fale STER &7 ITET F @ TOY AoTEdr B
ol — aToEca &7 TR $T FY THAT T — ARAT v Wiar # gy
306 @ A ARIT JURKA — YA A |

Cases referred:

1995 MPLJ 458, 2009 (IIT) MPWN 79, AIR 2002 SC 1998, AIR
1992 SC 604.

Brijendra Sharma, for the applicant.
Ajay Jain, for the non-applicant/State.

‘(Supplied: Paragraph numbers)
ORDER

VED PRAKASH SHARMA, J. :- This petition under Section 397 r/'w
Section 401 of the Cr.P.C. has been preferred for quashment of the order
dated 31.05.2016 passed by 10 th Additional Sessions Judge, Ujjainin S.T.
No.153/16, Whereby and whereunder the charge for offence under Section
306 IPC has been framed against the petitioner.

2. The petitioner along with 6 other persons has been charge-sheeted
for abetting Gaurav Solanki to commit suicide. Allegedly, Gaurav solanki had
borrowed money from the petitioner and some other persons. They were
demanding the repayment of loan along with interest. It is further alleged that
the petitioner and other persons had obtained blank cheques and stamp papers
having signatures of the deceased. It is also alleged that the petitioner and
other persons had extended thireats to kill Gaurav Solanki if he fails to repay
the money along with interest. Feeling, perturbed and depressed on
17.11..2014, around 10.30 am Gaurav Solanki committed suicide in his house
by hanging himself from the ceiling of the room. He is said to have left a
suicide note which runs as under:

" 1R Wil S Bre—gard ¥ forg a1 § % A W BT Breot
S <ol qTell BT o | H AT AT P WA Y V& g, 57D T
" 8- 1. Tl IREYT AR 2. g, @Al 3. faer uvR 4. G s
- R AR ¥4 6. ST wWia 7. ‘\gﬂTGITIER’IH
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- WM ¥, I8 I3 99 ¥ 4R 3] g9l § <R o, 39 DR A 5991
& 10 HiEa SR 7 Ol & A9 Y 390 A WWR B ¥ Pl

7 8 T e
wred],
3, The learned Counsel for the petitioner has submitted that even if all

the allegations made in the charge-sheet are accepted at their face value, a
case for abetment to commit suicide punishable under Section 306 of IPC is
not made out against the petitioner because demanding back the money or
even extending any threat in that behalf by itself cannot amount to an act of
abetment as required under Section 107 of IPC. Abetment to commit suicide
is an offence under Section 306 of I.P.C. Expression 'abetment' has been
defined in Section 107 of IPC which runs as under:

"107. 'Abetment of a thing.-A person abets the doing of a
thing, who-

First.- instigates any person to do that thing; or

Secondly.-Engages with one or more other person or
persons in any conspiracy for the doing of that thing, if an act
or illegal omission takes place in pursuance of that conspiracy,
and in order to the doing of that thing; or

Thirdly.- Intentionally aids, by any act or illegal
omission, the doing of that thing." .

4, In Ved Prakash Tarachand Bhaiji vs. State of Madhya Pradesh,
1995 M.P.L.J. 458 while dealing with the ambit scope and applicability of
Section 107 of IPC it has been held as under:

"10. As per definition given in Section 107 of the Indian Penal
Code abetment is constituted by:-

) Instigating a person to commit an offence; or
i) engaging' in a conspiracy to commit it; or

i) - intentionally aiding a person to commit it

ta
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11. A person is.said to 'instigate' another to an act,
when he actively suggests or stimulates him to the act by any
means of language, direct or indirect, whether it takes the form
of express solicitation, or of hints, insinuation or
encouragement. The word 'instigate' means to goad or urge
forward or to provoke, incite, urge or encourage to do an act.
In the present case none of the accused goaded or urged
forward, provoked, incited or urged or encouraged the
deceased to commit suicide. They merely goaded him to refund
or repay the amount advanced by them to him. They never
intended that the deceased should commit suicide. On the other
hand they wanted the loan advanced by them to the deceased
to be repaid by him: For the said purpose, it was at least
needed, if not essential, that Ramesh Kumar Sadholia should
live.."

5. Learned counsel has also placed reliance on Munnalal Jain vs. State
of M.P., 2009(1IT) MPWN 79, wherein the deceased committed suicide
because he was being forced to repay the remaining loan amount of
Rs.1,05,000/- and allegedly, was also beaten in this connection by the accused.
This Court after referring to a number of authorities including decision of the
apex Court in Sanju alias Sanjay Singh Sengar vs. State of Madhya
Pradesh; AIR 2002 SC 1998, held that in absence of evidence with regard
to provocation, incitement, instigation or encouragement by the accused to
the deceased to commit suicide an offence under Section 306 of IPC cannot
be made out.

6. In the instant case, no clear and specific allegation is there against the
petitioner that he instigated, goaded, urged, provoked, incited, instigated or
encouraged the deceased by an act or omission to commit suicide. Merely
goading or persuading the deceased to refund the alleged amount of loan may
not by itself amount to an act of goading, provoking, inciting or mstxgatmg

within the meaning of Section 107 r/w 306 of IPC as regards commission of
suicide.

7. If the deceased was being unduly pressurised to repay the loan and

he felt harassed then he ought to have taken recourse to law by lodging a
report against the petitioner and other persons that they are threatening to kill
him for non-payment of loan. The deceased instead of pursuing a legal remedy
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had committed suicide, obviously to put the petitioner and his other tormentors
into hot waters. Be that as it may, a case for abetment to commit suicide is not
at all made out against the petitioner. '

8. In view of the aforesaid, it is a fit case for quashment of charge in the
light of law laid down by the apex Court in the State of Haryana vs. Bhajanlal
Choudhary, AIR 1992 SC 604.

9. Consequently, this petition is hereby allowed and the impugned order
with regard to framing of charge against the petitioner for offence under Section
306 of IPC hereby set aside and the petitioner is discharged for offence under
Section 306 of 1PC.

Revision allowed.

LL.R. [2017] M.P., 166
CRIMINAL REFERENCE
Before Mr. Justice Rajendra Menon &
Mr. Justice Sushil Kumar Palo
Cr.Ref. No. 09/2015 (Jabalpur) decided on 22 April, 2016

IN REFERENCE ...Applicant
Vs.
RAJENDRAADIVASHI ...Non-applicant

{Alongwith Cr.A. No. 3191/2015)

A. Criminal Procedure Code, 1973 (2 of 1974), Section 363,
Penal Code (45 of 1860), Sections 376 (2)(h) & 302 and Evidence Act
(1 of 1872), Section 3 - Death reference - Rape with a minor girl and
murder - Determination of age - Plea that age of the deceased was not
ascertained by legal evidence - Kotwar of the village stated that the
age of the deceased was six years same is also mentioned in Naksha
Panchnama - Doctor has also mentioned the age of the deceased in
Post Mortem report - No cross-examination has been made in this regard
- Therefore this plea is of no avail. (Para 13)

L& gTs Afpar 9lzar, 1973 (1974 T 2), &N 363, §vS wWiear
(1860 FT 45). FINTY 376 (2)(v7) 7 302 VT I AHF5T (1872 &7 1), &INT
3 — Fog 77 — IuTaay SifdaeT $ W FAHT 99T Tl — A, BT
frrafyor — aftares, 5 qao @) sy 3w g iR 768 of —
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T B Biear T s 2 % qae o1 ang 6 o off, @ g A A
Td) Sfvafaa 2 — fafveas 3 A @ odae R 7 oo a1 g a1
Seoie femr @ — 3w Weg F Fig wfawdleor 98] fHar war - s 9w
arﬁamuuhwgwé|

" B. Criminal Procedure Code, 1973 (2 of 1 974), Section 363,
Penal Code (45 of 1860), Sections 376 (2)(h) & 302 and Evidence Act
(1 of 1872), Sections 142 & 154 - Evidence of hostile witnesses - May
be considered if their statements have no inconsistency and the same
are not contradictory - Statements are found supported by medical
evidence and circumstantial evidence - Therefore, there is no reason
to disbelieve them. (Para33)

o TUT IHAT GIeTT, 1973 (1974 ®T 2}, &I%r 363, 7S wiedr
(1860 BT 45), IRTY 376 (2)(vF) T 302 VT WY FENTT (1872 *T 1),
gRIV 142 T 154 — yEglet O & wrey — afy, 99 duA ¥ sfa
T 8! aor @ fatamrf 7 7 9l far § fav o aed & — see fafecia
wren aer uRRerfas— wier grT wofda & — s 99w afawaw w@
BT PIY BINT A&t |

C. Criminal Procedure Code, 1973 (2 of 1974), Section 363,
Penal Code (45 of 1860), Sections 376 (2)(h) & 302 and Evidence Act (1 of
1872), Section 3 - Circumstantial evidence - Dead body of prosecutrix
was discovered in the house of appellant, deceased was last seen with the
appellant, witnesses have stated that the appellant was offering Namkeen
and Biscuit to the prosecutrix - This, statement is also supported by medical
evidence - These circumstances are clear & cogent and indicates the
hypothesis that appellant is guilty of the offences - Trial Judge has rightly
convicted the appellant. (Paras 35, 36, 38, 41 & 43)

T TS FiHAT Gledr, 1973 (1974 &7 2), &I%T 363, 59 Wlear
(1860 BT 45), TIOIV 376 (2)(vF) T 302 VT T FLEAAT (1872 &7 1), €I°T
3 — gRRefoo=r arey — aftrma= &1 wa aftaneft @ s ¥ g T4,
qa® o1 ATaw IR arfianelf ® [ J@T 49w o041, kel w6 wuw @ e
Fftareft sfratel @t e aun figse ? w1 o — 9% sue fafecdy
area gl wwida @ — uw oRNRafml we @ aegsl € g s

. RFerr 3P et @ f aflereff awmral wr WY @ - famwer

=arareter 3 diareff 1 sfe sy @ gieRig fean)
D. Criminal Procedure Code, 1973 (2 of 1974}, Section 363,
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Penal Code (45 of 1860), Sections 376 (2)(h) & 302 and Evidence Act
(1 of 1872), Section 3 - Imposition of death sentence - After considering
the mitigating circumstances that the appeliant wanted to fulfil his sexual
desire as a result of which death of the minor girl was caused - This
case does not fall within the category of "Rarest of the rare case" -
Extreme penalty of death should not be imposed - Therefore death
penaity is commuted to imprisonment for life. (Paras 51 to 55)

. TUS FIHAT Gledr, 1973 (1974 &T 2), €7 363, 59 Gieor
(1860 T 45), GNTY 376 (2)(v7) T 302 YT GIeq A7 (1872 BT 1), grer
3 ~ J TSI BT FITT — B9 B3 Tt TRk w AR T
® e % aftanefl sufl svETeT @ qff e aee or fras
IROTE®Y suTaaT qIfeT B qog g off — ww gmwwr R @
fazera* Bt Aot F & amar — oy @ s Wik aRRfRT T 9
ST AT — s/ 4o <% ®1 areflaT SR ¥ gRkafia fEar smar 2

Cases referred:

(1996) 10 SCC 360, (2011) 09 SCC 479, AIR (2013) 11 SCC 719,
AlR (2013) 11 SCC 546, AIR (1954) SC 20, ATIR 2000 SC 591, AIR 1957
SC 614, AIR 2002 SC 3164, AIR 1952 SC 343, AIR 1981 SC 765, (1980)
2 8CC 565, (1980) 2 SCC 684, (2010) 9 SCC 747.

Ajay Shukla, G.A. for the State.
U.K. Sharma with N.K. Shah, for the non-applicant in Cr.Ref, No.
09/2015 and for the appellant in Cr.A. No. 3191/2015.

JUDGMENT

_ The Judgment of the Court was delivered by :
S.K. Paro, J. :- By this common judgment we propose to dispose of the
Criminal Reference No.09/2015 as well as Cr.A. No0.3191/2015. This death
reference and the criminal appeal have arisen out of the judgment and sentence
awarded by the Additional Sessions Judge, Raheli, District Sagar in S.T.
No0.507/2013 decided on 27/10/2015, whereby learned Additional Sessions
Judge has convicted appellant Rajendra Adivashi (hereinafter called the
"appellant”) in respect of offences punishable under Sections 376(2)(h) and
302 of the IPC and sentenced to imprisonment for life with a fine of Rs.5,000/-
and imposed death sentence with fine of R'.5,000/- respectively with default
stipulation

fa
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2. The learned Additional Session Judge has made this death reference
under Section 363 of the Code of Criminal Procedure, 1973 (for brevity the
Code), to this Court for confirmation, whereas the appellant has challenged
the judgment of conviction and order of death sentence by filing this criminal
appeal.

3. In the present case, a minor girl of seven years old gone to the school
on 20/09/2015 (sic:2005) not knowing that it was her last visit and final journey
from this planet. :

4. Genesis of the prosecution case is rape with a minor girl and murder
and subsequently causing disappearance of evidence.

5. The prosecution story, in brief, is that on 20/09/2005, the complainant,
‘Tara Adivashi, father of the minor deceased, lodged a report Ex.P/8 at Police
Station, Raheli, about missing of his daughter, stating that her minor daughter
studying in Class-II left for the school as usual but did not return after the
school was off. He searched for the girl but did not found her. He enquired
from the other girls namely Rukmani (PW/5) and Babita (PW/2). They narrated
that around 1:30 p.m. during the recess they came out of the school. At that
time, the appellant had come to the school carrying biscuits and mixture
(namkeen). He offered the same to the prosecutrix and took her with him
towards his house. The complainant searched for the appellant but he could
not found her. When he went to the house of appellant, it was found locked.
At that time, Munnilal (PW/1), Umashanker (PW/3), Jahar Singh (PW/4)
and Badri Prasad (PW/6) accompanied the complainant. When they tried to
see through the hole of the door, they saw that the body of the minor girl was
lying on the floor and a gunny bag was covered on her. It was also stated that
in the above circumstances and alleging that the appellant has committed rape
and murder of the minor girl. On the basis of which S.K. Goswami, the scribe
of the report also lodged a merg intimation No.98/2005 under Section 174 of
the Code, which is marked as Ex.P/9.

6. The investigation officer went to the spot, broken open the lock. Issuing
notice to the witnesses, drawn the Naksha Panchayat Nama (Ex.P/3) of the
deceased. He further sent the dead body for postiortem vide Ex.P/6 through
constable Rajendra Kumar by issuing the duty certificate (Ex.P/11)..

7. Dr. Mukesh Jain (PW/7), the Medical Officer of Primary Health Centre,
Raheli examined the dead body and drawn the postmortem report Ex.P/6.
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He opined that deceased had received 3 injuries. The cause of death is Cardio
Respiratory failure which is due to the injuries caused on vital organs and
neurogenic shock. He also explained that befor'e her death she was subjected
to sexual assault. He prepared vaginal slides and handed over to constable
Rajendra Kumar. The dead body was later handed over to her father Tara
Adivashi by supurdaginama Ex.P/10. A spot map Ex.P/5 was prepared by
Patwari in presence of witnesses.

8. The appellant was then arrested vide arrest memo and was sent for
medical examination on 05/09/2013 to Dr. R.S. Thakur (PW/1 0) of Health
Center. After examining the appellant, Dr. R.S. Thakur (PW/10) has opined
that, no symptoms has been observed on the basis of which, it could be said
that the appellant is not capable of performing sexual act.

9. The seized items were sent to Forensic Laboratory, Ségar vide letter
Ex.P/15 & 16. The receipt of which is (Ex.P/17). After investigation charge-
sheet has been filed under Section 376(2)(h) and 302 of IPC. After committal
the case was received by the Additional Sessions Judge. Charges have been
framed. The appellant abjured guilt and claimed innocence.

10.  The learned Trial Court after adducing the evidence pronounced the
impugned judgment and held the appellant guilt under Section 376 (2) (h) and
302 of IPC and sentenced as stated above. The learned trial Court further
held that the appellant has committed the offence of rape on a minor gir! and
murdered her to suppress and causing disappearance of evidence. This is a
gruesome and cruel murder which is committed ruthlessly which may be termed
as "rarest of rare" case. Hence sentenced the appellant to life term for
commission of rape and death penalty for commission of murder.

11.  Theappellant has challenged the impugned judgment on the ground
that the conviction and sentence is contrary to facts and circumstances of the
case. No independent witness has supported the prosecution case. The age
of the girl has not been proved by any positive evidence or radio logical test,
Only oral evidence adduced is not sufficient, All the witnesses are interested
witnesses or chance witnesses and are not reliable. The conviction and sentence
is therefore deserves to be set aside. It is further pleaded that the appellant is
about 40 years old and is an innocent person has been falsely implicated. The
chain of circumstances is not complete to hold the appellant guilt.

12.  Atthe other hand, Shri Ajay Shukla, learned Government Advocate
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for the State has vehemently opposed the submissions made by the Senior
Counsel, Shri U.K. Sharma and submitted that the learned trial Court has
elucidated the evidence systematically and with cogent reasons has arrived
into the conclusion. The chain of events has been discussed with proper
marshaling the evidence and therefore the findings arrived by the trial Court is
not called for any interference.

13.  During the course of arguments, learned senior counsel for the appellant
has repeatedly argued that the age of the deceased was not ascertained by
legal evidence. Therefore, it is not correct to hold that she was a minor. In this
regard, it would be appropriate to mention here that Munnilal (PW/1), the
Kotwar of village Vijaypura stated that age of deceased was six years. No
cross-examination has been made in this regard. Ku. Babita (PW/2) was the
classmiate of deceased. Babita was examined on 30/12/2013 before the trial
Court and her apparent age has been recorded as 16 years on the date of her
deposition. She has stated that the incident took place 6-7 years ago. This
gives a estimated age of the deceased. Rukmani (PW/5) has stated that on
the date of incident she was studying in class-Ill and deceased was studying in
Class-IL. The incident took place about 10 years ago, statement of this witness
was recorded on 13/10/2014 and on the date of recording of her statement,
her apparent age was 19 years as per the estimation of the trial Court. The
age of the deceased has been mentioned in the Naksha Panchayat Nama
Ex.P/3 as 6 years. Dr. Mukesh Jain (P'W/7) has mentioned the age of the
déceased in his postmortem report Ex.P/6. No objection has been raised in
this regard nor any suggestion has been made to the witnesses. Simply, because
the age of the deceased has not been proved by producing the school records,
it would not be appropriate to hold that the deceased was not a minor. As per
the prosecution story, the deceased was 6 years old and the witnesses have
stated so in their examination and this fact has not been challenged nor any
question has been asked in the cross-examination, suggesting that the deceased
was not a minor, therefore, this plea of the learned senior counsel is of no
avail, at the appellate stage.

14.  On perusal of the postmortem report Ex.P/6, it is observed that the
dead body of a female child aged about 6 years wearing blue synthetic sameej
and white synthetic shirt and brown underwear. Her both pupil were dilated,
mouth closed and tongue lying inside the mouth. The whole face and neck
congested. "Namkeen" mixed vomiting present in the mouth as well as on
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right side of the face. Abdomen distended mildly, Both extremities lies on their
side. Lips and nails are cynoxed. Faecal matter present on anal orifice. Blood
stain present over external genitalia, The Medical Officer has also expressed
that vagina contained blood. Following injuries are found on the private part;

(D  Thelabia majoraand minora are congested and abrasion was present.

(ii) Lacerated wound present from fourchette to anterior vaginal wall 1
cm X /4cmXO0.2¢m deep.

(i)  Lacerated wound present from posterior commissure.

All injuries might have caused by hard and blunt object and are anti-mortem
in nature. It may be due to penetration The cause of death has been explained
as Cardio-Respiratory failure due to neurogenic shock to vital organs as a
result of injury. The medical officer (PW/7) Dr. Mukesh Jain has also stated
that these injuries might have caused because the deceased was subjected to
sexual intercourse before her death.

15. Themedical officer has denied the suggestion that these injuries might
have caused due to fall on a wooden stick. He said that it could be possible
only if the diameter of stick is of 2 cm and the deceased have fallen straight on
to the wooden stick. But no evidence on the record show that the deceased
having fallen on such an object.

16.  This indicates that the theory of falling of the deceased to such an
object is not possible, neither it was suggested to any witnesses nor any evidence
has been led in this regard. It is also to be noted here that the dead body of
the deceased has been found at the house of the appellant. Therefore, the
theory of falling on the wooden stick without, having received any
corresponding injury on the body of the deceased is not sustainable. It does
give an indication that the deceased was subjected to sexual intercourse. In
the examination of appellant also there was no such explanation about the
injuries received by the deceased. Even no suggestion was made to the medical
officer (PW/6) in his cross-examination. Nor there is any defence that the
dead body was not found at the house of the appellant.

17.  The statement of medical officer Dr. Mukesh Jain (PW/7) indicates
that the deceased died due to Cardio Respiratory failure because of neurogenic
shock and before her death the minor gitl was subjected to sexual intercourse.
We have no reason to disbelieve the same.
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18.  Thelearned counsel for the appellant has argued that the prosecution
has utterly failed to prove that the house from where the dead body was
recovered belonged to the appellant and no such documents has been shown
to prove that it was the appellant only who resided in the house and no other
person had any access to that house. Therefore, a serious doubt has been
created in the prosecution case, the benefit of which should go to the appellant.

19.  Regarding the house of the appellant, not only the minor witnesses
Babita (PW/2) and Rukmani (PW/5) have narrated that the appellant took
the prosecutrix to his house. But also, Kotwar Munilal (PW/1) has stated that
when he accompanied Tara Adivashi along with the police to the house of the
appellant, police broken open the locked door and recovered the dead body
of the deceased from the house of the appellant. The village Kotwar Munilal
(PW/1) has stated that both front door as well as rear door were locked when
they reached the house. Police broke open the rear lock. When asked about
the house of the appellant, the Kotwar Munilal (PW/]) has stated that the
appellant was living with his brother Vijay at that time. But, he immediately
clarified that Vijay was living separately in a different house. This statement
depicts that the appellant was living alone in his house. Jahar Singh (PW/4)
another witnesses has also stated that police had come to the village. He
accompanied the police to the house of the appellant. After breaking open the
lock, the dead body of the prosecutrix was recovered and panchnama was
prepared. Regarding how many doors in the house of the appeliant, Munilal
(PW/1) and Rukmani (PW/5) have stated that there are two doors one front
and one on the rear side at the house of the appellant.

20.  Counsel for the appellant argued that if no documents with regard to
the ownership of the house has been produced, it does not show that the
house was occupied by the appellant has not been proved, it is to be noted
here that no suggestions has been made to the prosecution witnesses in this
regard and no claim has been made that the appellant has no house in the
village. That being s0, the arguments advanced by the learned counsel for the
appellant that the house was not in exclusively possession of the appellant is
not proved, does not carry much weight., -

21.  Itis further claimed by the learned Senior counsel for the appellant
that-all the prosecution witnesses are declared hostile, therefore, the
prosecution evidence is no legal prove.
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22.  This contention has to be examined on the backdrop that the incident
took place on 20/09/2005, whereas the prosecution witnesses were examined
in the fag-end of the year 2013. The reason for the delay of recording the
evidence was that the appellant remained absconded after the incident.
According to Umashanker (PW/3), the appellant was not found when the
villagers were searching him. On the following day, after the dead body of the
deceased was discovered from the house of the appellant, the villagers set his
house on fire. As per record, the appellant was taken into custody only on 17/
07/2013. After his arrest, the charge sheet was set in motion and same was
committed to the Session Court and trial began. Therefore, the delay in
examination of the prosecution witnesses. The prosecution witnesses were
examined almost after 8 years. Hence, their full version could not be recorded
in the examination in chief. The learned public prosecutor after declaring
them hostile has put certain questions to bring about the full version. In these
circumstances, Munnilal Kotwar (PW/1), Babita (PW/2), Umashanker (PW/
3), Rukmani (PW/5) and Badri Prasad (PW/6) cannot be held as hostile
witnesses. Though, Jahar Singh (PW/4) has not supported the prosecution
story, even after he was declared hostile. But, all other witnesses have
supported the prosecution story to its helm.

23.  Evenif for the sake of the arguments, if the witnesses are taken as
hostile witnesses, their evidence cannot be out rightly rejected, Ordinarily, we
would not have accepted the statements of the witnesses Munnilal Kotwar
(PW/1), Babita (PW/2), Umashanker (PW/3), Rukmani (PW75) and Badri
Prasad (PW/6). But their statements are corroborated with each other and
found support by the statement of medical officer. It is well known principle of
evidence that statement of hostile witnesses can be believed if the same is
otherwise reliable and inspires confidence (State of Uttar Pradesh V/s
Ramesh Prasad Mishra (1996) 10 SCC 360 may be referred in this regard).

24,  Itisalso the settled principle of law that corroborated part of evidence
of hostile witnesses, regarding commission of offence, is admissible. Reference
can be made to paragraphs 66 to 69 of decision rendered in Mrinal and
others V/s State of Tripura (2011) 09 SCC 479,

25.  Regarding hostile witnesses, the Apex Court in A#tar Singh Vs. State
of Maharashtra reported as AIR (2013) 11 SCC 719 held that Criminal
Trial - Witnesses - Hostile witness -Whether testimony of witness who has
been declared hostile could be relied upon - It cannot be ignored that when a
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witness is declared hostile and when his testimony is not shaken on material
points in cross-examination, there is no ground to reject his testimony in toto
- Court is not precluded from taking into account the statement of a
hostile witness altogether and it is not necessary to discard the same
in toto and can be relied upon partly - If some portion of statement of
hostile witness inspires confidence, it can be relied upon - If evidence of a
hostile witness is corroborated by other evidence, there is no Iegal bar
to convict the appellant - Evidence Act, 1872 - Ss. 142 and 154 - Hostile
witness. -

26.  Inasimilar case, Hon'ble the Supreme Court in Gudu Ram Vs State
of Himachal Pradesh reported as AIR (2013) 11 SCC 546 has propounded
that "Criminal Trial - Witnesses - Hostile witness -Testimony of - How to be
treated - Evidence of such witness need not be completely rejected only
because he has turned hostile - Court must, however, be circumspect in
accepting his testimony and, to the extent possible, look for its corroboration.”

27.  The contentions that all witnesses have turned hostile therefore, there
is no legal evidence against the appellant is unacceptable and cannot be
adhered to.

28.  Inthe above circumstances, the fact that the witnesses have been
declared hostile at the instance of the public prosecutor and he was allowed
to ask few reading (sic:leading) questions to the witnesses, furnishes no
justification for rejecting en-bloc evidence of the prosecution witnesses. The
eye-witnesses who have seen the appellant taking away or luring the minor
prosecutrix including the hostile witnesses, firmly establish the prosecution
version, More so, it is well settled that in a criminal trial, creditable evidence
even hostile witnesses can form the basis for conviction:

29.  Totheabove aforementioned extend, we find no force in the contention
of Shri U.K. Sharma, learned Senior counsel for the appellant,

30.  Counsel for the appellant placed reliance on the State of Madhya
Pradesh Vs. Ramkrishna Ganpat Rao Limsey and others reported as AIR
(1954) SC 20 (Vol.41) C.N.7 in which it is held that "Criminal Trial- Semble
- inthe absence of legal proof of the crime, there can be no legal criminality."

31.  He further placed reliance on Mujeeb & another Vs. State of . Kerala’
reported as AIR 2000 SC 591 held that Penal Code (45 of 1860), S. 300 -
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Murder trial-Circumstantial evidence - Plea that deceased was given sleeping
tablets.and intoxicating liquor and then he was strangulated - Rejected by
both lower Courts in view of evidence of doctor and chemical analysis report
- Identification of appellant by prosecution witness in belated test identification
parade also not accepted by lower Courts - Clear statement by doctor who
conducted autopsy that during postmortem there was no positive evidence of
ligature strangulation - Missing links found in chain of circumstances -
Conviction of appellant-set aside.

32.  Learned Senior counsel for the appellant also cited Vadivilu Thivar
Vs. State of Madras reported as AIR 1957 SC 614 and asserted that generally
speaking oral testimony in this context may be classified into three categories
namely: (a) wholly reliable (b) wholly unreliable (c) neither wholly reliable nor
wholly unreliable. Learned Senior counsel contended that the first category of
proof, the Court should have no difficulty in coming to its conclusion either
way. In the second category, the Court equally had no difficulty in coming to
its conclusion. But, in the third category of the case, the Court has to be
circumspect and has to look for correboration in material particulars by reliable
testimony, direct or circumstantial. He further contended that in the present
case, there is no legal proof as all the witnesses are declared hostile, Therefore,
the prosecution has utterly failed to prove the case.

33.  Aswe have stated earlier, the witnesses even after they are declared
hostile, may be considered, if their statement have no inconsistency and no
contradictory. In the present case the statements are found support by the
medical evidence and the dead body having been recovered from the house
of the appellant in which he was living alone. Therefore, no reason to disbelieve
prosecution witnesses.

34,  Wemay advert to the principles laid down in the following case laws
in which principles have been laid down regarding circumstantial evidence. In
Bodh Raj @ Bodha and others Vs. State of Jammu and Kashmir reported
in AIR 2002 SC 3164, it is held that Evidence Act (1872), Section 3
Circumstantial evidence - Can be sole basis for conviction - Conditions to be
satisfied. The conditions which laid are -

(1)  The circumstances from which the conclusion of guilt is to be drawn
should be fully established. The circumstances concerned 'must' or 'should’
and not 'may' be established;

vt
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'(2)  Thefacts so established should be consistent only with the hypothesis

of the guilt of the appellant, this is to say, they should not be explamable on
any other hypothesis except that the appellant is guilty;

(3)  Thecircumstances should be of a conclusive nature and tendency.

(4)  They should exclude every possible hypothesis except the one to be
proved; and

(5)  Thereimust be a chain of evidence so complete as not to leave any
reasonable ground for the conclusion consistent with the innocence of the
appellant and:must show that in all human probability the act must have been
done by the ap'pellant

35. The Dmslon Bench of this Court in Golu @ Rajendra Vs. State of

. Madhya Pradesh reported in AIR 2003 (3) MPLJ 133 has propounded that

"Evidence Act, Section 3- Circumstantial evidence-Must be complete and
conclusive- Proved circumstances should be consistent only with the hypothesis
of guilt of appellant and totally inconsistent with his innocence." In the present
case, the evidénce of the prosecution witnesses especially the girls who are
minors at the time of incident have given the prosecution version, which inspires
confidence, which is also consistent and discover of the dead body of the
minor prosecutrix in the house of the appellant are the circumstances which
are consistent with the hypothesis of the guilt of the appellant can be adjudged
by the evidence brought on record.

36.  Similarly, the deceased was last seen with the appellant. Both the
witnesses Babita (PW/2) and Rukmani (PW/5) have without any hitch have
said that the appellant was offering Namkeen and Biscuit when he was luring
the minor prosecutrix to take her home. Dr. Mukesh Jain (PW/7) in his
postmortem report (EX.P/6) has observed that Namkeen mixed vomit present

. inthe mouth as well asright side of the face. This indicates that the statement

of the minor w1messes are found support by the evidence of the medical officer.

37. The learned Senior counsél for the appellant citing Hanumant Govind
Vs. State of Madhya Pradesh reported in AIR 1952 SC 343 and claimed
that while appreciating the circumstantial evidence, it is to be borne in the

" mind that there is always the danger that conjuncture or suspicion may take

the place of lcgal proof. The circumstances from which the conclusion of guilt

is to be drawn should in the first instance be fully established and all the facts
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so established should be consistent only with the hypothesis of the guilt of the
appellant

38. °  Inthe present case, keepmg an over view of the evidence adduced by
the prosecution, we have no hesitation in stating that all the chain of the
circumstances indicates the guilt of the appellant and excludes every hypothesis
but the one proposed to be proved. That being so, the citation of Hanumant
Govind supra has no application in the present case.

39.  InShankerlal Gyarasilal Dixit Vs. State of Maharastra reported in
AIR 1981 SC 765 the broad principles of circumstantial evidence has been
laid as follows- "Evidence Act (1 of 1872), S.3 -Evidence - Appreciation of -
Circumstantial evidence - Judgment of Court to show whether or not
circumstances are compatible with the hypothesis of the guilt of the appellant."

40. Inthe nutshéll, we found the following circumstances to establish the
charges of rape and murder leveled against the appellant-

(1)  Attherecess, the appellant came with Nambkeen and Biscuits to the
school and offered the same to the deceased prosecutrix;

(2)  Thetwo minor girls Babita (PW/2) and Rukmani (PW/5) also tried to
accompany with the appellant and the prosecutrix, but the appellant did not
allow themto go.,

(3)  The deceased /prosecutirx was not seen after that.

(4)  Thedead body was discovered on the next day in the locked house of
the appellant.

- (5)  Dr. Mukesh Jain (PW/7), the Medical Officer found Namkeen mixed
vomit present in the mouth as well as on the right side of the face of deceased.

(6)  The deceased was sexually assaulted as injuries were seen in her
private parts. :

(7) - The cause of death has been explained as Cardio Respiratory failure
due to neurogenic shock to vital organs as a result of injury. -

(8)  The appellant was not found after the incident and he reamined

(siciremained) absconded. He was arrested in the year 2013 after about 8
© years. ‘

(9)  The appellant is not the author of the crime and has been falsely
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. implicated seems patently false.

41.  Since this case is based on circumstantial evidence, these
circumstances are clear and cogent and indicates the hypothesis that the
appellant is guilt of the offences. The circumstances are of such nature are
consistent of the sole hypothesis that the appellant is guilty of the crime imputed
to him.

42.  The creditable evidence of the witnesses regarding the circumstantial
evidence enumerated above along with the other documentary evidence such
as panchnama and postmortem report are relevant, cogent and reliable.

43. - Ourjudgment will raise alegitimate query, if the appellant is not present
in his house at the material time, why then did so many people conspire to
involve him falsely. The answer to such question is not always easy to give in
criminal cases. In the instance case, the dead body of a tender girl raped and
smothered was found in the appellant's house. Thus, for the above reasons
we hold that the learned trial Court did not err in holding the appellant guilty.

44.  Wenow proceed to consider about the death sentence imposed by
the learned trial Judge under Section 376-A and 302 of the IPC. -

45. . InGurbaksh Singh Sibbia Vs. State of Punjab Manu/SC/0215/1980:
(1980) 2'SCC 565, the Apex Court has stated broad guidelines relating to
the mitigating circumstances, in which it is held that:

"Judges should never be blood thirsty. Hanging of
murderers has never been too good for them. Facis and
figures, albeit incomplete, furnished by the Union of India,
show that in the past, Courts have inflicted the extreme
penalty with extreme infrequency-a fact which attests to
the caution and compassion which they have always
brought to bear on the exercise of their sentencing
discretion in so grave a matter. It is, therefore, imperative
to voice the concern that Courts, aided by the broad -
illustrative guidelines indicated by us, will discharge the
onerous function with evermore scrupulous care and ™
humane concern, directed along the highroad of legislative
policy outlined in Section 354(3) viz. that for persons
convicted of murder, life imprisonment is the rule and death
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sentence an exception. A real and abiding concern for the
dignity of human life postulates resistance to taking a life
through law's instrumentality. That ought not to be done
save in the rarest of rare cases when the alternative option
-is unquestionably foreclosed"

46. In the case of Bachan Singh Vs. State of Punjab (1980) 2 SCC
684, the Hon'ble Apex Court has culled out the following prepositions:

(i) The extreme penalty of death need not be inflicted
except in gravest cases of extreme culpability.

(ii) Before opting for the death penalty the circumstances
of the 'offender’ also require to be taken into consideration
along with the circumstances of the ‘crime’,

(iii) Life imprisonment is the rule and death sentence is an
exception. In other words death sentence must be imposed
only when life imprisonment appears to be an altogether
inadequate punishment having regard to the relevant
circumstances of the crime, and provided, and only
provided, the option to impose sentence of imprisonment
for life cannot be conscientiously exercised having regard
to the nature and circumstances of the crime and all the
relevant circumstances.

(iv) A balance sheet of aggravating and mitigating
circumstances has to be drawn up and in doing so the
mitigating circumstances have to be accorded full
weightage and a just balance has fo be struck between the
aggravating and the mitigating circumstances before the
option is exercised."”

47.  In Santosh Kumar Singh vs. State through CBI (2010) 9 SCC 747
the Hon'ble apex Court has opined as under:-

"Death sentence or life imprisonment-choice between
Priyadarshini Mattoo rape and murder case - held where
Court feels some difficulty in making choice, appropriate
course is to award lesser sentence. This flows from the
'rarest of rare’ principle aggravating and mitigating
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circumstances while choosing between two punishments.
Appellant committing rape and murder of a hapless junior
college student for having rebuffed his amorous overturns
and after causing long harassment and stalking her; while

- .appellant was a young man of 24 years. Before murdering
her; appellant himself sustained injuries while mercilessly
beating the deceased with his helmet and causing 19
injuries including three fractured ribs, to her.person. He
got married after his acquittal by trial Court. There was
no indication that appellant was rot capable of reform.
These facts considered as mitigating circumstances. On
the other hand, misuse of power and pelf which appellant
enfoyed by virtue of his father's high position, considered
as aggravating circumstance. Balancing the two factors,
held, appropriate sentence was life imprisonment. Death
sentence awarded by High Court therefore, commuted to
life imprisonment. Penology - Reformation - Criminal Trial
-Sentence - Death sentence - commutation to life
imprisonment when warranted.”

48.  InSamir Bhowmik (supra) the Gauhati High Court has held as under:

"Rape and murder - Aggravating circumstances and
mitigating factors manner in which deceased was raped
and killed by appellant was undoubtedly brutal. But, there
is nothing on record to shown that he had any pre-
meditated plan to commit offence of rape. Death of
deceased was result of appellant desire to meet his sexual
urge. Case does not fall within the category of ‘rarest of
the rare cases’. Not a case where extreme penalty of death
should be imposed. Imposition of punishment of rigorous
imprisonment for life would be sufficient to meet the ends
of justice."

49.  Inthe present case aggravating circumstaxices are:
(0 The victim was a hapless female child aged about 7 years
(I)  She was studying in Class-Il and she was playing with her
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friends during recess. .

(II)  She was lured by the appellant and was taken away to his
house. ' ’ : ‘

I(I V) She was sexually assaulted causing injuries, the appellant -

probably smothered her causing her death.

(V)  The appellant exhibited complete absence of human
feelings, while deciding to commit rape on a seven years old minor,
resulting into her death.

(VD)  After commission of the offence in cool mind, the appellant
locked her in the house and left.

(VID  Despite committing the ghastly acts on the helpless child,
the appellant suffered from no instinctive remorse.

(VIII) The manner in which the innocent helpless minor girl was
raped and immediately killed was inhuman, barbaric and dastardly.

(IX) The act of committing rape, followed by murder of the
minor and locking her inside the house were done in cold blood.

(X)  The nature of offence committed by the appellant was not
only horrifying but also shocking to the society.

50.  Mitigating circumstances in the present case are:
(i) The appellant is a villager and aged about 40 years.

(i)  The appellant while committing rape on the victim caused
her death. Either to destroy the evidence of such crime committed by
him or to stop her from raising alarm during the rape or from reporting
the matter to others and accordingly to save himself might have caused
the death. :

(iii)  As aresult of the aforesaid rape on a seven year minor girl
injuries were caused to her. Certainly the minor must have suffered
tremendous pain compelling her to cry and in order to stop her from
raising alarm, the appellant probably smothered her causing her death.

(iv)  The medical evidence also indicates that the death was
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“the result of the combined effect of the injuries and smothering. .

‘a (v} Inorder to save himself from being caught in connection
with the crime, the appellant locked the dead body in his house and left

(vi)  There is nothing on record to show that there was any
previous plan or design to commit the said offences. ‘
\

(vit)  There is nothing on record to find that the appellant was a
menace or threat to the society or that his joining the society would be
injurious to the society,

(viii) The appellant has no criminal antecedents.

51.  Oncareful consideration of the above aggravating circumstances
appearing against the appellant as well as mitigating factors which speak in his
favour, we find that after giving full consideration to the mitigating circumstances
that the appellant wanted to fulfil his sexual desire, as a result of Whmh death

- ofthe mlnor deceased was caused.

52, There is no previous complaint of any criminal actmty of the appellant.
Therefore, it can safely be held that in all probabilities the idea of committing
the rape came to his mind when he took her with him. There was no previous
intention or design to commit her murder. The appellant failed to apply his
prudent mind and reasons and got prompted to fulfil his desire by using the
said minor. It may be said that it is a case of failure of human mind to apply
reasoning and good conscience.

53.  The death of the deceased was a result of the appellant's desire to
meet his sexual urge. Therefore, though the offences look heinous, it cannot,
in the circumstances, be termed as "rarest of rare case".

54.  Inthelight of the above discussion, we feel inclined to conclude that
this case does not fall within the category of ‘rarest of the rare case'. Therefore,
in our view it is not a case where extreme penalty of death should be imposed.

55.  Wemay further add that imposition of punishment of imprisonment of
life would be sufficient to meet the ends of justice. 'Accordingly, the death
penalty for offence under sections 302 of IPC is commuted to imprisonment
for life. The appellant, therefore, instead of awarding the death penalty, is -
hereby sentenced to undergo imprisonment for life under sections 302 of IPC
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and fine of Rs.5,000/-. The part of sentence imposed by learned Session
Judge under Section 376(2) (h) of IPC imposing life imprisonment w1th afine
of Rs.5,000/-is maintained. /

56.  With the above modification in sentence, the appeal stands partly
allowed. The sentence shall run concurrently.

57.  Intheresult and for the reasons discussed above, we decline to. confirm
the sentence of death imposed against the appellant by the learned trial Judge.

58.  Accordingly, thecriminal death reference and the criminal appeal stand
disposed of. Record of the trial Court be sent back for necessary:action.

Order.accordingly.
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MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice N.K. Gupta
M.Cr.C. No.54/2016:(Gwalior).decided on 2 March, 2016

BALCHAND GUPTA ~ ...Applicant
Vs.
STATE OF MP. ...Non-applicant

.Criminal Procedure Code, 1973 (2.0f 1974), Section'482, Legal
Metrology Act, 2009 (1 of 2010), Sections 48(5) & 51 and Essentiai
Commodities Act (10 of 1955), Section 3/7 - Quashivg of First
Information Report- Second FIR w/S 3/7 of the Essential Commodities
Act-"Prior to the registration-of First Information Report under the
Essential Commodities Act, the offence under Legal Metrology Act
was compounded - Later-on offence registered under the Essential
-Commodities Act - If the officer of the Legal Metrology Act would have
filed the criminal complaint against'the applicant then still when they
were'not competent to proceed under the Essential Commodities Act,
the food officer was entitled to prosecute the second complamt against
the applicant under the/Essential Commodities Act. - (Para8)
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adTe @ freg fodw Rarg aRERG o1 3 g gder o
Ca"ses referred:

(2011) 2 SCC 703, M.Cr.C. No. 4086/2008 order passed on
12.03.2015, 2003 SCC (Cri.) 425. ‘

Sanjay Bahirani, for the applicant.
B.K. Sharma, P.P. for the State.

ORDER
N.K. GuPTa, J. :- Applicant has preferred the present petition under

-Section 482 of the Code of Criminal Procedure, 1973 for quashing the FIR

registered at crime No.347/2015 at Police Station Madhoganj District Gwalior
for the offence under Section 3/7 of the Essential Commodities Act{in short
' the EC Act').

-2 Facts of the case in short are that the applicant is a proprietor of Bapu
Indane Gas and prosecuting a gas agency of Indane gas. On 14-05-2015,

the officer of Weights and Measurements empowered under the Legal
Metrology Act, 2009 (hereinafter it would be referred as 'the LM Act’)

inspected the shop of the applicant and found that 24.gas cylinders were kept

by the applicant in a vehicle MKW 2826 and on weighing 7 cylinders were
found to be underweight and therefore, the case was registered under the LM
Act, Thereafter, the applicant moved an application to compound the offence

.and the offence was compounded. A fter that, intimation was given to the District

Supply Controller, Gwalior who sent a letter to take action against the applicant
under the EC Act but the Deputy Controller of Weights and Measurements
had informed that after compromise no prosecution can be initiated under the
LM Act due to the provisions of Section 48 (5) of the LM Act. Ultimately, the
FIR was lodged by the Junior Food Supply Officer, Gwalior (Smt. Pooja

‘Sikarwar) at Police Station Madhoganj District Gwalior for the offence under

Section 3/7 of the EC Act.
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3. - I have heard learned counsel for theé parties at motion stage on
25-02-2016. : :
4. It was mainly contended by learned counsel for the z-:tpplicant t};at

according to the provisions of Sections 48(5) and 51 of the LM Act, no further

prosecution could be initiated against the applicant. Secondly, clause 13 of.

the Liquefied Petroleum Gas (Regulation of Supply and Distribution) Order,
2000 (in short 'the Control Order') gives a right of inspection to the officer of
Food Department and without such inspection, the Officer of the Food
Department cannot initiate the proceedings against the applicant. Thirdly, such
proceedings are against the provisions of Section 300 of Cr.P.C. In this
connection, learned counsel for the applicant has relied upon the judgment
passed by the Apex Court in the case of “Kolla Veera' Raghav Rao vs.
Gorantla Venkateswara Rao & Anr.” {(2011) 2 SCC 703}. Reliance is
also placed on the order dated 12-03-2015 passed by the Single Bench of
this Court in the case of “Rakesh Gupta Vs. State of M.P.”
(M.Cr.C.No.4086/2008) in which it is held that no second prosecution can
be initiated in the light of the provisions of Section 300 of Cr.P.C. Fourthly, it
was also submitted that since the applicant did not flout clause 5 of the Control
Order, therefore, no offence under Section 7 of the EC Act is made out. It
was not established that the applicant sold some gas cylinders containing lesser
quantity of the gas to any consumer, therefore, it was prayed that the registration
of second crime should be quashed.

5. After considering the submissions made by learned counsel for the
parties and looking to the facts and circumstances of the case, it would be
apparent that the LM Act is a special enactment which governs the penal
provisions of that Act itself and the food controller did not direct the officer of
the LM Act to prosecute the applicant for any penal provision of the LM Act,
therefore, for registration of a crime under the EC Act there is no bar of
Sections 48 (5) or Section 51 of the LM Act because the bar created under
that provision is that after acceptance of compromise, no further prosecution
under that Act will be initiated but it was not mentioned that if simultaneously
any other crime was constituted then other crime which was not of the LM
Act cannot be registered or the accused cannot be prosecuted for other crime.
The provisions of Sections 48(5) and 51 of the LM Act are only binding on
the officers of the LM Act not to prosecute the accused for any offence under
the LM Act when the compromise takes place. In the present case, the officer
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of the LM Act are not prosecuting the applicant again for any offence under
the LM Act and therefore, such prohibition does not give any help to the
applicant, Hence, the officers of the LM Act have informed the food controller
that after compounding of the offence, no-action will be taken by them and
therefore, the Junior Food Supply Officer had lodged an FIR at Police Station -
Madhoganj District Gwalior.

6. Similarly, clause 13 of the Control Order empowers an inspector or
equivalent or superior officer of the Food Supply Department to inspect the
shop of the applicant and such distributor but it is not mentioned in that clause
that if the inspection was not done by the officer of the Food Department and
otherwise intimation is received by the officer.of Food Department then no
action can be taken against the applicant. Hence, the power of food inspector
or the officer vested in clause 13 of the Control Order does not debar the
food inspector or the officer to lodge the case against any dealer on the
evidence received from the other source. In the present case, when the officer

- of Weights and Measurements Department had already inspected and found

that the cylinders kept in the vehicle for supply, were underweight and lesser

- quantity of gas was supplied to the consumer and also the applicant applied

for the compromise and offence was compounded then in view of the provistons
of clause 13 of the Control Order, it cannot be said that without inspection
done by food inspector or the officer, they can not proceed to file a complaint
before the SHO of concerned police station, hence the contention of learned
counsel for the applicant cannot be accepted that without inspection food
controller cannot proceed against the applicant under the EC Act.

7. So farasthe objection relating to Section 300 of Cr.P.C. is concerned,
this provision and Article 20 of the Constitution of India prohibits the
prosecution of a person for two times. Learned counsel for the applicant has
referred an order of Single Bench of this Court in the case of Rakesh Gupta
(supra), however in that case the complaint under the LM Act was filed and
thereafter, matter of the EC Act was filed against the concerned accused. In
the present case, the applicant compounded the offence with the officer of
the LM Act, therefore, no charge-sheet or the complaint was filed on that
account and therefore, in the case registered under the EC Act if the charge-
sheet is filed against the applicant then it would not be the second charge-
sheet in the eyes of law. It would be first charge-sheet because due to
compromise, no charge-sheet or the complaint could be filed against the
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applicant by the officer of the LM Act whereas in the case of Rakesh Gupta
(supra), the charge-sheet was also filed against the accused under the LM Act
therefore, when it is not proved that the charge-sheet which is to be filed
under the EC Act would be the second charge-sheet, the provisions of Section
300 of Cr.P.C. are not attracted in the present case.

8. Also, in this connection it should be mentioned that the law laid down
in Kolla Veera Raghav Rao (supra) cannot be applied in the present case
because in that case the accused was convicted for the offence under Section
138 of the Negotiable Instruments Act, therefore, it was laid that second
prosecution of offence under Section 420 of IPC could not be initiated. In this
connection, the judgment passed by the Apex Court in the case of “Mahesh
Chand Vs. B. Janardhan Reddy & Anr.” (2003 SCC (Cri.) 425) may also
be referred, in which it is led that the second complaint on the same facts
could be entertained only in exceptional circumstances namely where the
previous order was passed on an incomplete record orona misunderstanding
of the nature of complaint or it was manifestly absurd, unjust or where new
facts which could not, with reasonable diligence, have been brought on record.
in the previous proceedings, have been adduced. In the present case, the
officer of the LM Act could not file any FIR before the Police Station
Madhoganj under the provisions of the EC Act. They had limited power to
prosecute the applicant under the LM Act only and therefore, if the Junior
Food Supply Officer had lodged second FIR against the applicant for a different

. offence constituted on the same set of facts then such second prosecution is
. permissible according to the ratio led by the Apex Court in the case of Makesh
Chand (supra). Hence, if the officers of the LM Act would have filed the
criminal complaint against the applicant then still when they were not competent
to proceed under the EC Act, the food officer was entitled to prosecute the
second complaint against the applicant under the EC Act.

9. So far as the last contention of the applicant that clause 5.0f the Control
Order would be applicable on sale or distribution of lesser quantity of gas to
the consumer, is concerned, learned counsel for the applicant has submitted
that all the gas cylinders were kept in a Ioading vehicle those were neither sold
nor distributed, therefore, the applicant did not flout clausé 5 of the Control
Order.

10.  Onthe other hand, learned counsel for the State has stated that now a
days consumer books a gas cylinder by internet or phone and thereafter the
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bill is issued in the name of that consumer and employees of the distributor
are required to supply the gas cylinder on the basis of bill and receipt issued
in favour of the consumer and therefore, if the gas cylinders having lesser gas
were loaded in the vehicle for supply on the basis of order given by the
consumers then loading of such cylinders in the vehicle includes supply and
therefore, the applicant has flouted clause 5 of the Control Order. However,
there is nothing on record about the procedure relating to supply of the ¢ylinders
to the consumer and it would be dependent upon the factual position of the -
supply procedure as to whether loading of cylinders on a vehicle for supply
comes within the purview of supply or not therefore, at this premature stage it
should not be discussed and decided. It would be proper for the trial Court
to consider the defence of the applicant on the basis of evidence collected by
the prosecution when the charge-sheet is filed.

11.  Hence, prima facie it cannot be said that no offence under Section 3/
7 of the EC Act is made out against the applicant or Junior Food Supply
Officer was not competent to lodge the FIR at Police Station Madhoganj or
due to compromise between the officers of the LM Act and the applicant, the
applicant could not be prosecuted under the EC Act. Under these
circumstances, it is not a case where inherent power of this Court vested
under Section 482 of Cr.P.C. may be invoked in favour of the applicant,
therefore, the petition under Section 482 of Cr.P.C. filed by the applicant -
Balchand Gupta is hereby dismissed at motion stage.

dpplication dismissed.

LL.R. [2017] M.P., 189
MISCELLANEOQOUS CRIMINAL CASE
Before Mr. Justice J.K. Maheshwari
. M.Cr.C. No. 13232/2015 (Jabalpur) decided on 20 July, 2016

MOHD. ARIF . , ...Applicant
LR . ' . ; :
MOHD. ARIF RAEEN ...Non-applicant

Criminal Procéduie Code, 1973 (2 of 1974), Section 482 and
Wakf Act (43 of 1995), Sections 61(3), 68(2) & (3) - Issue involved is
that whether the application filed w/S 68(2) and (3) o 1995 Act by the
successor mutawalli is not maintainable without seeking permission of

-the Board as specified u/S 61 (3) of the Act - Held - Scope of Section
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61(3) and 68(2) and (3) - Both cannot be put at the same footing -
Proceeding initiated by the Board and by the successor mutawalli are
.totally in different context and cannot be equated to each other - On
filing an application u/S 68(2) by the successor mutawalli, Magistrate
is duty bound to pass an order specifying the period for delivery of
charge and can also exercise power /S 68(3) convicting the removed
mutawalli - Objection raised by the applicant is rejected - Petition stands
dlsmlssed . : (Paras 8, 10 & 11)

Wyﬁiw Hiear, 1973 (1974 T 2), EIVT 482 W 77 AT (1995
BT 43), TIRIT 61(3), 68(2) T (3) — A faaEs aw 2 5 T SR
TaraelT T 1995 & AP B ar 68(2) vd (3) & fadfa W A,
< Y sty wra 6 faen, Sar i s 9 s e1(3) F fafafde 2,
weefiy wE @ — afifEiRa — arT 61(3) o 68(2) T (3) @7 frmR — JIAT
& war aRder § € @ o gedr — qI$ §RT U4 SwRie) gaEd)
mmaﬁnﬁm@wmmﬂ#%wmﬁmﬁﬁ
T "l — IR 68(2) B AN SERIRIBI HATEe FRT ITATT UG F33
R, g e var gREM ¥ aafr o) fffde s oo Ry olka s
g @i AT 2 e 9T 68(3) B If, TR Y qaE) Ht ARG B
&g ofda &1 7T ! 3R 9Far 8 — JEEH §N, o1 AT AT DR
frar T — WfawT Gl ’

Case referred:

2010 (1) MPWN 67.

. HK Namdeo, for the applicant,
M.K. Tripathi, for the non-applicant.

ORDER

_ " JUK. MAHESHWARI, J. :- Invoking the jurisdiction under Section 482
of the Code of Criminal Procedure to assail the order dated 9.2.2015 passed
by the Chief Judicial Magistrate, Harda and the order dated 24.6.2015 passed
by Additional Sessions Judge, Harda confirming the order of trial court, this
. petltlon has been preferred for setting a51de the same.

-

2. On perusal of the facts as obtammg from the pleadlngs, 1t reveals that
vide order dated 3.9.2012 of Chairman, M.P. Wakf Board respondent was
* appointed as mutwalli for a period of one year or until further.orders, removing

_the applicant from the post of mutwalli. Because the charge of mutwalli was
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not delivered by the removed mutwalli to successor, however, the respondent

“submitted an application under Section 68 (2) and (3) of the Wakf Act, 1995.

On filing such an application, notice was issued to the removed mutwalli
{(applicant), whereupon an application under Section 61 (3) of the Act was
filed seeking dismissal of the application of the successor mutwalli (respondent).
The said application has been rejected vide order impugned passed by CIM
on 9.2.2015, which is confirmed in revision by the Additional Sessions Judge
however, this petition has been preferred by applicant.

3. " Learned counsel appearing for the applicant has referred the prov1510ns
of Section 61 (3) of the Act contending that until the complaint is made by the
Board or by a person duly authorized by the Board the Magistrate can not
take cognizance for an offence punishable under this Act. In the present case,

. the complaint has been filed by the successor mutwalli, and not by the Board

which is not entertainable, Both the courts committed error of jurisdiction and
also of the procedure as prescribed under the Code of Criminal Procedure,

. however, prayed to allow the application of the applicant, under Section 61

(3) of the Act, and the application filed by respondent under Section 68(2) &
(3) may be dismissed. To buttress his contention, learned counsel has placed
reliance on a judgment of this Court in the case of Said-ur-rehman
vs. Mohammad Yusuf Khan and another-2010 (II[) MPWN 67.

4. On the other hand, learned counsel representing respondent has
referred the language of Section 68(2) of the Act, to contend that on removal
of mutwalli or committeé by the Wakf Board if the mutwalli or the committee
so removed from the office fails to deliver the charge on appointment of
successor mutwalli or committee, the application on the instructions of
successor mutwalli or any of the member of the committee may be made
which is entertainable before any Magistrate First Class, and on direction if
removed mutwalli fails to deliver the charge then, as per sub-section (3) of
Section 68, he may be sent tojail for a period of six months or impose fine or
both, however, in the factsof the case the argument of applicability of Section
61 (3) of the Act is baseless. In view of the aforesaid, it is urged that Judicial
Magistrate First Class as well revisional court have rightly rejected the
objection filed by the applicant. Therefore, petition filéd by applicant may be

" dismissed with cost, with further direction to removed mutwalli to deliver the
* charge, and on failure, trial court may be directed to send the applicant to jail,

as per Section 68(3) of the Act.
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5. After hearing learned counsel appearing on behalf of both the parties
and looking to the facts of this case, the issue involved in the present case is;
whether on filing an application under Section 68 (2) and (3) of the Act by
successor mutwalli, the objection under Section 61 (3) of the Act filed by
removed mutwalli may be allowed, to reject the application of successor
mutwalli? In this respect to advert the arguments as advance and to decide
the said issue, the provisions as contained under Section 68 as well as 61 of
the Act are required to be noticed. Section 68 of the Act deals with the duty
of mutwalli or committee to deliver possession of records. However, the
relevant provision of Section 68 (1)(2) and (3) are reproduced which reads
asunder: -

*

“68. Duty of mutawalli or committee to deliver possession
of records, etc.— : .

(1) Where any mutawalli or committee of management has
been removed by the Board in accordance with the provisions
of this Act, or of any scheme made by the Board, the mutawalli
or the committee so removed from the office (hereinafter in
this section referred to as the removed mutawalli or committee)
shall hand over charge and deliver possession of the records,
accounts and all properties of the wakf (including cash) to the
successor mutawalli or the successor committee, within one
" month from the date specified in the order.

(2) Where any removed mutawalli or committee fails to deliver
~ charge or deliver possession of the records, accounts and
properties (including cash) to the successor mutawalli or
committee within the time specified in sub-section (1), or
prevents or obstructs such mutawalli or committee, from
obtaining possession thereof after the expiry of the period:
aforesaid, the successor mutawalli or any member of the
successor commiittee may make an application, accompanied
by a certified copy of the order appointing such successor .
mutawalli or committee, to any Magistrate of the first class
within the local limits of whose jurisdiction any part of the wakf
property is situated and, thereupon, such Magistrate may, after
giving notice to the removed mutawalli or members of the
removed committee, make an order directing the delivery of
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charge and possession of such records, accounts and
properties (including cash) of the wakf to the successor
mutawalli or the committee, as the case may be, within such
time as may be specified in the order.

(3) Where the removed mutawalli or any member of the
removed committee, omits or fails to deliver charge and
possession of the records, accounts and properties (including
cash) w1th1n the time specified by the Magistrate under sub-
section (2), the removed mutawalli or every member of the
removed committee, as the casé may be, shall be punishable
withi unpnsonment for a term which may extend to six months

or with fine which may extend to ei ight thousand rupees, or
with both,

Bare perusal of the aforesaid, it is apparent that if any removed mutwalli
or committee fails to deliver the charge or to deliver possession ofthe record,
accounts and properties (including cash) to the successor mutwalli or committee
within time specified in sub-section (1), or prevents or obstruct such mutwalli
or cormnmittee, from obtaining possession thereof after expiry of the period as

‘specified in order passed under sub-section (1), the successor mutwalli or
any member of the successor committee may make an application,
accompanied by a certified copy of the order appointing successor mutwalli
or committee, to any Magistrate of the first class within whose local jurisdiction
the property of Wakf situates. The Magistrate may direct to deliver the charge
within the time so specified in the order. In case removed mutwalli fails to
carry out the order passed by the Magistrate then in exercise of the power
contained under sub-section (3) removed mutwalli or member of the said
committee may be punished with imprisonment for a term which may extend

to six months’or with fine which may extend to eight thousand rupees, or with
both.

6. Section 61 of the Act deals with Penalties, which reads as under:-
“61. Penalties.— (1) If a mutawalli fails to—
(a) apply for the registration of a wakfs;

(b) furnish statements of particulars or accounts or
returns as required under this Act;
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{c)supply information or particulars as required by the
Board;

(d) allow inspection of wakf properties, accounts,
records or deeds and documents relating thereto;

(e) deliver possession of any wakf property, if ordered
by the Board or Tribunal;

(f) carry out the directions of the Board;
(g) discharge any public dues; or

(h) do any other act which he is lawfully required to do
by or under this Act,

he shall, unless he satisfies the court or the Tribunal that there
was reasonable cause for his failure, be punishable with fine
which may extend to eight thousand rupees.

(2) Notwithstanding anything contained in sub-section
(Dif— :

(3) a mutawalli omits or fails, with a view to concealing
the existence of a wakf, to apply for its registration under this
Act—

(i) in the case of a wakf created before the
commencement of this Act, within the period specified therefor
in sub-section (8) of section 36;

(ii) in the case of any wakf created after such
commencement, within three months from the date of the
creation of the wakf;, or

(b) a mutawalli furnishes any statement, return or
information to the Board, which he knows or has reason to
believe to be false, misleading, untrue or incorrect in any
material particular, he shall be punishable with imprisonment
for a term which may extend to six months and also with fine
which may extend to fifteen thousand rupees.

(3) No court shall take cognizance of an offence
punishable under this Act save upon complaint made by the

"
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Board or an officer duly authorised by the Board in this behalf.

(4) No court inferior to that of a Metropolitan
Magistrate or a Judicial Magistrate of the first class shall try
any offence punishable under this Act.

(5) Notwithstanding anything contamed in the Code
of Criminal Procedure, 1973 (2 of 1974), the fine imposed
under sub-section (1), when realised, shall be credited to the
Wakf Fund.

(6) In every case where offender is convicted after the
commencement of this Act, of an offence punishable under
sub-section (1) and sentenced to a fine, the court shall also
impose such term of imprisonment in default of payment of
fine as is authorised by law for such default.”

On perusal of the above, it is apparent that if any mutwalli fails to
apply for the registration of a wakf or to furnish statements of particulars or
accounts or returns as required under this Act; supply information or particulars
as required by the Board, allow inspection of wakf properties, accounts,
records or deed and documents relating thereto, deliver possession of any
wakf property, if ordered by the Board or Tribunal, carry out the direction of
the Board, discharge any public dues or do any other act which he is lawfully
required to do by or under this Act, he shall, unless satisfies the Court or the
Tribunal that there was reasonable cause for his failure, be punishable with
fine which may extend to eight thousand rupees. Notwithstanding to the duties
of mutwalli, if he omits or fails, with a view to concealing existence of the
Wakf, to apply for registration as per the contingencies of Section 61(2)(1)(a)
(), (ii) or furnishes any statement, return or information to the Boatd, which
he knows or was reason to believe to.be false, misleading, untrue or incorrect
shall be punishable with imprisonment, as specified. Under sub-section (3) it
has been made clear that cognizance cannot be taken by a Court under the
Act unless the complaint made by the Board or an officer duly authorized by
the Board in this behalf.

7. In addition to the aforesaid verbal meaning, to understand the scope
of Section 61 and also of Section 68 of the Act, it is necessary to know its
object and reason to which it is introduced. Both the said sections are in
chapter VI which starts from Section 44 to 71, and deals with maintenance of
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-accounts of Wakf. Section 44 specifies budget, to which mutwalli of the Wakf{
is assigned or duty bound to fill up the prescribed forms and to submit the
same. Section 45 authorizes to the Chief Executive Officer to prepare budget
for every financial year for all the Wakfs in the state. As per Section 46, every
mutwalli shall keep regular account and submit it to the Board before 1st of
May of every year which shall be audited by an officer as required by Section
47, On receiving the said audited accounts the Board shall examine the same
and pass order on the auditor's report. As per Section 50, it shall be the duty
of mutwalli to carry out the direction of the Board; to furnish returns and
supply information or particulars as may be required time to time; to inspect
the wakf properties, accounts, or records, or deeds and documents relating
to it; or to discharge any public duty, or act which is lawfully required to be
done.

8. *  Thus, looking to the various sections of the Chapter, it is clear that
mutwalli owe certain duties to perform towards the Board. Simultaneously,
the Wakfs Board are required to regulate the function of mutwalli, conferring
the powers on the Board; i.e. alienation of wakf property is restricted and in
case the illegal possession has been given, the action may be taken as per
Section 52. The Board is also having powers to put restriction on purchase of
property on behalf of Wakf, power of removal of encroachment from the
wakf property and restrictions to grant lease of Wakf property as specified
under Sections 53, 54, 55 and 56. In case the duty as specified on the mutwalli
towards Board has not been performed and the Board is satisfied for not
discharging the function as classified in Section 50, and Section 61(1) (2) to
(h) or under sub-section (2) the action may be taken by the Board or by the
authorized person, as per Section 61(3). Thus, it is apparent that the intention
of legislature in Chapter-VI from Section 44 to 60 is to classify certain duties
of the mutwalli towards Board and on failure to discharge the said duties, the
Board may take action for the penalty as specified under Section 61. However,
sub-section (3) of Section 61 is inserted with the said intent using the words
that “the court may take cognizance of an offence punishable under the Act
upon complaint made by the Board or an officer duly authorized by the Board
in this behalf.” Thereafter, power to remove the mutwalli has been conferred
to the Board as per Section 64. In case the Board is not exercising such
powers, the State Government, in certain contingencies, may exercise those
powers. Thus under Chapter VI, from Section 44 to 61 deals the duties of
mutwalli to discharge towards the Board, and the powers of the Board towards
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mutwalli, which includes to take steps for penalties against mutwalli. Thereafter
Section 64 onwards deals the power of the Board to remove the mutwalli
who is not performing his duties, and to appoint new mutwalli, and the
procedure, how the charge and possession of the property of the Wakf can
be taken. However, on removal and on appointment of mutwalli as per Section
67 certain duties have been classified on the mutwalli or the committee so
removed as well on newly appointed. In case of failure to discharge those
duties the newly appointed mutwalli conferred the right as per Section 68 (2)
to apply to the Magistrate and in case of failure to carry out the order passed
by the Magistrate First Class with respeet to handing over of the charge,
delivery of the possession of the record, accounts and all properties of the
wakf including cash to the successor mutwalli within the time specified, the
power under sub-section (3) has been conferred to punish the removed
mutwalli in case he is not carrying out the directions of the court. Thus, itis
clear that after specifying the duties of mutwalli towards the Board and in
case of failure to discharge those duties, the Board is conferred with a power
to take action for the penalty as specified against the mutwalli under Section
61 and thereafter the power may be exercised to remove the said mutwalli
appointing successor mutwalli who may take recourse under Section 68 of
the Act. Therefore, the scope of Section 61(3) is in the context of duties of
mutwalli towards the Board and the scope of Section 68 is in between the
removed and successor mutwalli are in different context. Therefore, both
cannot be put at the same footings and the proceedings initiated by the Board
as well as the proceedings initiated by the successor mutwalli are totally in
different context and cannot be equated to each other. However, the arguments
as advanced by the learned counsel for the applicant that the application under
Section 68(2) (3) of the Act is not entertainablé without seeking permission
of the Board as specified under Section 61(3) of the Act is devoid of any
merit. In the said context, the judgment in the case of Said-urrehman (supra)
relied by the applicant is required to be explained. The facts in the said case
were, the successor mutwalli filed an application under Section 68 and 73 of
the Act before the Judicial Magistrate First Class. It was alleged that against
the order of removal the earlier mutwalli had preferred an appeal before the
Wakt Tribunal and on its dismissal on filing the application by su¢cessor mutwalli
directions were issued to hand over the charge within two months. Against
the said order, the earlier mutwalli approached to the High Court, which was
stayed. Ignoring the said stay order, the Judicial Magistrate passed an order
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convicting the earlier mutwalli and directed to undergo sentence with fine
against which the appeal was preferred, that too was dismissed. However, on
filing the revision, the High Court remitted back the matter to the Judicial
Magistrate First Class for deciding it afresh considering the fact of stay granted
by the Court. The Judicial Magistrate has again passed an order of conviction.
In appeal, the conviction was maintained, but the sentence was reduced.
However, in the said context the court was influenced of the fact that the
action taken by the Judicial Magistrate convicting the appellant ignoring the
order of stay was not justified. In addition to the said fact, the reference of
Section 61(3) of the Act has been made without taking note of the scope of
Section 61 (3) and 68 (2) and (3) of the Act. However, the said judgment is
not a precedent in the context of Section 61(3) to maintain the application
under Section 68 (2) and (3) of the Act. In view of the foregoing discussion

and analysis of scope and object of Section 61(3) as well 68(2) and (3) and -
also the context the judgment of Said-ur-rehman (supra) is hereby explained.

Thus, in my considered opinion the arguments as advanced by the counsel for
the applicant is devoid of any merit, hence, repelled.

9. On perusal of the proceedings of this case it reveals that on 11.7.2016
this Court has passed the order, which is reproduced as under:

“Shri Hemant Kumar Namdeo, learned counsel for the
petitioner.

Shri Mithilesh Prasad Tripathi, learned counsel for the
respondent.

During the course of the arguments, it has been stated
by learned counsel for the petitioner that Annexure A-6 has
been filed before the JJMLE.C. seeking direction for handing
over the charge. [t is also stated at the Bar that the petitioner

is prepared to hand over the charge to the respondent.

Keeping in view the same, the parties are to take
appropriate steps within seven days.

Case be listed after seven days.

C.C. as per rules.”

Today, on the said order counsel appearing on behalf of the applicant
contends that this order has been passed without perusal of the record under
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rnisrepri:séntation, however, has not been complied with.

10.  But, on perusal of the facts as well as the legal position discussed
hereinabove, the arguments as advanced by the learned counsel for the applicant
that the order dated 11.7.2016 passed by this Court directing to deliver the charge
to the successive mutwalli was under misrepresentation is meritless. It is to be
noted here that on filing an application under Section 68(2) by the successive
mutwalli for handing over of the charge and delivery of the possession of records,
accounts and all properties of the wakf including cash, the Magistrate is duty
bound to pass an order specifying the period for delivery of the said charge to the
successive mutwalli and in case of failure to carry out the said direction of the
Magistrate within the time so specified, he can exercise power under sub-section
(3) of Section 68 of the Act convicting removed mutwalli and to sentence him for

the period as specified therein and also of fine or both. '

11.  In view of the forgoing discussion, the objection as raised by the
applicant to dismiss the application under Section 68 (2) and (3) of the Act
filed by the successor mutwalli is hereby rejected. Accordingly, the petition
filed by the applicant stands dismissed with cost Rs.2,500/-. The Magistrate
concerned is directed to pass appropriate orders in exercise of powers under
Section 68(2) of the Act within two weeks from the date of production of
certified copy of this order and in case of failure to carry out those directions,
the powers as conferred under Section 68(3) of the Act shall be exercised in
accordance with law.

Application dismissed.

I.L.R. [2017] M.P., 199
MISCELLANEOUS CRIMINAIL CASE
Before Mr. Justice Atul Sreedharan
M.Cr.C. No. 1052/2008 (Jabalpur) decided on 14 September, 2016

MALAY SHRIVASTAVA & ors. ' ... Applicants
Vs.
SHANKAR PRATAP SINGH BUNDELA & anr. .. .Non—applicants

(Alongwith M.Cr.C. No. 830/2014)

A. Practice & Procedure - Barred by limitation & barred
by laches - Distinction ~ When an action is barred due to limitation,
the same is on account of operation of statute mainly the Limitation
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Act, 1963 - Party is prevented from seeking relief for not having sought
judicial redress within specific period stipulated under Limitation Act,
Special Statute & rules of the High Courts and Supreme Court within
which the litigant may approach for relief - Whereas, action is barred
" by laches because of inordinate delay though not provided under any
statute, causing prejudice to another - Laches is the denial of judicial
redress based on principle of equity. (Para 5)

@. vgla ¥ virar — gl grer afvfa va agfaa feg grr
T — 397 - w4 v el IR g afvfa €, ot 98 s@a A
% yad« fega: aRdar afifrm, 1963 & sror @ — o s,
frels w1 aor S=a el W@ Swaad e @ Frmb @ aaia
fraa fafafd aafr e Ao goqia™ aaiy ana o¢ 9ear & S9
Fafr @ WR =fye gfay 9d 9t 9 FRY uEeR $ aqaty 9
¥ T T4 — w9l FrfaE aarErer e @Y $ SR afa fads
grr a2, zafy fadl wm 3 smefie = 2, AR o/ wr ufiaa
yHId HIRa giar @ — sgfan fads, arar @ Rigia w amaRa =nfie
SR &1 wemrear 2 '

B. Practice & Procedure - Legal Maxim - Vigilantibus, et
non dormientibus, jura sub veniunt - Meaning - The law shall aid the
vigilant and not the indolent. (Para5)

@ gl 7 U - Afw gF — axd — fafty Srree 1
weTgar &3dt 8, 9 f gym a9

C. Practice & Procedure - Laches - Party seeking to prevent
an action on the ground of laches must establish the crystalisation of
his right by efflux of time which would be prejudiced if the action of
other party is entertained by the Court - Delay simpliciter would not
be adequate to invoke laches. (Para 5)

T ggla v ghar — sgfaa fRay — arfardl &t e & fag
Sfd fasa o AR AE 916 UEHGR B AT I id B 9mfe
Y g TEER Y FTAAE B A R TEO fbar wrar @, 99 e @
. 9 WM % FRO 99 AER e ik giikEa B W Redd g =@
- ware: e, sqfia i &1 sada a9 39w == s

D. Criminal Procedure Code, 1973 (2 of 1974), Section 482
- Power/jurisdiction/scope - Not restricted only to situation where no
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remedy provided in law - Also provides remedy for all situations where
the continuance of criminal proceedings would result in abuse of process
of law - Power of the High Court u/S 482 is plenary in nature limited
only by express statutory prohlbltlons and limitations imposed by
Supreme Court by judgments. . (Para5 & 7)

. guve pipar wIgal, 1973 (1974 &1 2). &Il 482 —
wfea/ sigFiar/fvare ~ 9w 99 IRRfy o @ @i 78, el
Rty  +1¢ vyar suefom o € — 99 ¥+t aRftefal @ fag SR
f gg7 &vd) & wEl aiivss sraeat #1 FRaoar @ wRomaeasy fafer
1 wfFar #T THUAT T — HRT 482 B FaNd S AT DI AR
ﬂaﬁﬁwwaﬁ@qﬁmmﬂqﬁﬁqamwwa%
fiofa g1 aifrife aehamat g & <Aifim 21

E. Criminal Procedure Code, 1973 (2 of 1974), Sections 156(3),
200, 202, 204 & 482 - Cognizance of offence - Police Report does not
disclose commission of offence and reveals only civil liability - To take .
cognizance even then - The court is bound to give reasons as to what were
the compelling circumstances for taking cognizance and show the
application of mind - Failing is fatal - The order is woefully silent as to
what was the material in the statement u/S 200 Cr.P.C. which compelled
Trial Court to reject the police report of non-commission of offence - Held
- The order summoning accused is deficient in material particulars
therefore, the proceedings are bad in law. (Para 25)

g qvs RfFar gfear, 1973 (1974 &7 2) GRI§ 156(3) 200,
202, 204 T 482 — Iyvrd w7 wWarT — yfaw Ruid AW B SRA FAT
gFe Tl Hxdl a7 ad fufaa i yoe sl @ — a9 # I foar
T — AT $RVT 33 2g 94 € f5 99+ a3 3 fag 3 sl
areasy uRfrafaal =ft qon afess &1 v gerfd — v 9 fear sen
HIae 2 — ARy WguHe Wy 9 #iv 8 f guve ufsyr wigar 991 arr 200
@ Wdid $U9 §- 98 741 aod o foras fawwer e S R @ iRka
T 89 @ yfera yREeT & odlor a4 @ fav e far — afafaifRa
~ ftrgEa & WA 5 W B sy ¥ uiiae fafufear Y f 2
gufery wrfarfyal fafr 6 gfe & sgfra 21

y Criminal Procedure Code, 1973 (2 of 1974), Sections 397,
399, 401 & 482 - Exercise of power - Doctrine of election - Where the
options available under the law are mutually opposed to each other - Person
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can either elect to challenge by way of revision before Court of Sessions
or High Court, or approach the High Court u/S 482 Cr.P.C. directly to
quash the order - Application /S 482 Cr.P.C. maintainable.  (Para27)

4 TUE HIHIT GIeal, 1973 (1974 &7 2), STOTY 397, 399, 401 @
482 — WfdT BT YT — 71T »7 Rrgra — wiat fafyr siala Sye=r Ao
R BT 9 U6 g @ uRae @ - afe @ 9w ey sar s=
AT B A Ye & weay @ gatd) 93 o1 g e gwar @ W
fise gvs ufsar |igar 91 oy 482 @ oA Ay B afrEfea Y ot
e Wi S99 NUIed @ 99E 1 Godl ¥ — gvs yikar |ivar @ gnrr
482 @ Fadid I uiwvig @)

G Criminal Procedure Code, 1973 (2 of 1974), Section 197
and Penal Code (45 of 1860), Sections 166 & 167 - Sanction u/S 197 -
Prerequisite for taking cognizance of offences u/S 166 & 167 L.P.C. -
Offences which by their very nature could only be committed in
discharge of official duties - If alleged act of accused is unequivocally
linked with the discharge of duties - Requirement of sanction is
prerequisite for cognizance. . (Para 29)

54 TUS JiHAT WIewl, 1973 (1974 BT 2), €T 197 VT 30 wiear
(1860 ®T 45), GIIY 166 T 167 — ORI 197 B FWia Ao — ARAY &9
Hferar @ o=7 166 T 167 B AT FWEY BT WA A B @G T —
FWRTE T AR WHY D FROT A I B &7 Fded o B RE &
FIRA foar o 9@ o — I wfgew &1 @l 5w e Wt @ Fda
Frde ¥ dag @ — oo 9 e w99 » fg gafifa 9

H Practice & Procedure - Prosecution of Civil Servant -

For offence arising out of discharge of his official duties - Requisite -
The impugned act must disclose preponderant existence of mens rea.
(Para 30)

(78 WWUW—W#WWWW‘—WW
Fdant @ PrdeT ¥ 9= B9 9 aww @ fag - ader ~ ame e T
ﬁmﬁwﬁwﬁrﬁmﬁﬂﬁaﬁumumﬁﬂmﬁm

Cases referred:

Crl. M.C. No. 3844/2015 & Crl.M.A. No. 13675-13676/2015
decided on 28.09.2015 (High Court of Delhi), (1996) 7 SCC 556, (2013) 3
SCC 649, (2009) 6 SCC 475, (2008) 13 SCC 229, 1992 Supp (1) SCC
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Purushaindra Kaurav and Utkarsh Agarwal for the applicants in
M.Cr.C. No. 1052/2008.

Sanjay K. Agarwal and Dhruv Verma, for the apphcants inM.Cr.C.
No. 830/2014.

Ankit Saxena, for the non-applicants.
ORDER

ATUL SREEDHARAN, J. :- M.Cr.C No. 1052/08 and M.Cr.C No.
830/14 arise from Criminal Case RT No. 515/08 pending before the Court of
the Ld. Judicial Magistrate First Class, Bhopal, and are being decided by a
common order. M.Cr.C No. 1052/08 was dismissed for non-prosecution
vide order dated 31/01/12, and thereafter restored to its original position
vide order dated 21/07/14 passed in M.Cr.C No. 813/14.

1. In M.Cr.C No. 1052/08, the Petitioner No.1 is an officer of the Indian
Administrative Service (hereinafter referred to as “TAS™) belonging to the
Madhya Pradesh Cadre and at the material point of time, was posted as the
Commissioner and Registrar of the Co-Operative Societies, Government of
Madhya Pradesh from 31/03/05 to 31/01/06. The Petitioner No.2 is a retired
1AS officer, who was the predecessor in officer of the Petitioner No.1 and
officiated on the said post from 15/01/04 to 31/03/05. The Petitioner No.3 is
the successor in officer of the Petitioner No.1 and was officiating on the post
of the Commissioner and Registrar of Co-Operative Societies at the time of
filing of the case before this Court. The Petitioner No.4, was at the material
point of time the Additional Registrar of the. Co- Operative Societies and was
appointed by the Petitioner No.2 vide order dated 17/02/04 for the conduct
of the affairs of the Madhya Pradesh State Co-Operative Agricultural and
Rural Development Bank.

2. In M.Cr.C No. 830/2014, the Petitioner No. 1 was the then Minister
in the Government of Madhya Pradesh in the Department of Co-operative
Societies, the Petitioner No.2 was the Managing Director of the Madhya
Pradesh State Agriculture and Rural Development Bank from 05/02/99 to
27/01/04, Petitioner No. 3 was the Managing Director of the State Agriculture
and Rural Development Bank from 18/07/04 to 31/08/05 and the Petitioner
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No. 4 was the Managing Director of the State Agriculture and Rural
Development Bank from 01/09/05 to 14/11/05.

3. In both the abovementioned cases, the Respondents are the same,
being the erstwhile Directors of the Madhya Pradesh State Agriculture and
Rural Development Bank, and are the Complainants in Criminal Case No.
515/08 pending before the Court of the Ld. Judicial Magistrate First Class,
Bhopal, the termination of which is sought by way of the two quash petitions
mentioned hereinabove.

4. At the outset, the Ld. Counsel for the Respondents has taken a
preliminary objection relating to the maintainability of M.Cr.C No. 830/14 on
the ground of laches. It is his contention that the said petition U/s. 482 Cr.P.C
has been filed after an inordinate delay of eight years after the filing of the
complaint case by the Respondents and about six years from the date of the
impugned order dated 17/01/08. passed by the Ld. Judicial Magistrate First
Class, Bhopal (hereinafter referred to as “JMF C”). Reliance has been placed
on a judgment passed by the High Court of Delhi in Crl. M.C No. 3844/2015
and Crl. M.ANo. 13675-13676/2015, Neerja Bhargava Vs. State of NCT
Delhi and Another, dated 28/09/15, by which the Hon'ble High Court was
pleased to dismiss a petition for quash of proceedings against the Petitioner
- onthe ground of laches of nineteen years in approaching the High Court U/s.
482 Cr.P.C. The High Court of Delhi had relied upon the judgement of the
Supreme Court in PX. Ramachandran Vs. State of Kerala and Another
(1996) 7 SCC 556, where the Supreme Court declined to condone the delay
of five hundred and sixty-five days on the part of the State of Kerala in
preferring a First Appeal before the High Court of Kerala. The Hi gh Court of
Kerala condoned the delay against which the Petitioner had approached the
Supreme Court, which was pleased to set aside the order of the High Court
of Kerala and dismissed the application for condonation of delay on account
of the delay not having been adequately explained by the State and resultantly
the First Appeal. The second case relied upon by the Hon'ble High Court of
Delhi was Esha Bhattacharjee Vs. Ragh unathpur Nafar Academy and
Others ~(2013) 3 SCC 649. In that case, the Respondent had filed a Writ
Appedl before the Division Bench of the High Couit of Calcutta which was
delayed by two thousand four hundred and forty-nine days, which was
condoned by the Hon'ble High Court of Calcutta. Once again, the Supreme
Court allowed the appeal filed by the Petitioner and set aside the order of the
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High Court of Calcutta, condoning the delay, as the same had not been
adequately explained. Thereafter, applying the principles in the said judgements
passed by the Supreme Court, the Hon'ble High Court of Delhi held, that the
powers under section 482 Cr.P.C are meant to be exercised in cases where

- there is no express provision of law to pursue a remedy, and where there is

such an express provision of law which could have been invoked, the inherent
power ought not to be exercised in order to circumvent the express provisions
of law. Therefore, the High Court of Delhi, was of the view that where there
existed a right to pursue relief by way of filing a criminal revision U/s. 397
Cr.P.C, the petition U/s. 482 Cr.P.C could not be sustained after a lapse of
nineteen years on account of having not filed the criminal revision from the
order of the Court below, for which the limitation was ninety days.

5. Ld. Counsel for the Respondents has submitted on the strength of the
abovementioned judgement of the High Court of Delhi that M.Cr.C. No. 830/
2014 ought to be dismissed for laches. With the highest regard to the opinion
of the Hon'ble High Court of Delhi in the case adverted to by the Ld. Counsel
for the Respondents, ] am unable to agree with the same. The judgements of
the Supreme Court in PX. Ramachandran’s case and Esha Bhattacharjee s
case, relied upon by the Hon'ble High Court of Delhi, were passed in cases
where relief was denied on account of limitation and not laches. The distinction
between the two being that when an action is barred due to limitation, the
same is on account of an operation of statute, mainly the Limitation Act, 1963,
where a party is prevented from seeking relief for not having sought judicial
redress within a specific period of time stipulated under the Limitation Act,
1963. Special Statues and Rules of the High Courts and the Supreme Court
may also provide for limitation within which a litigant maybe expected to
approach the courts for redress. Whereas, an action is barred on account of
laches because of an inordinate delay which, though not provided for
specifically under any statute, is still barred on account of an indefeasible right
which may have accrued to the adverse party on account of efflux of time or
simply on account of a party having sought judicial redress after an inexplicable
delay causing prejudice to another. Laches is the denial of judicial redress
based on a principle of equity enshrined in the Latin maxim Vigilantibus non.
et dormientibus jura subveniunt which simply means that the law shall aid
the vigilant and not the indolent, The party seeking to prevent an action on the
part of another on the ground of laches must establish the crystallization of his.

" rights on account of the efflux of time which would be prejudiced if the action
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of the other party were entertained by the court. Delay simpliciter would not
be adequate to invoke the common law doctrine of laches. Besides, power
under section 482 Cr.P.C is not restricted only to situations “when there is no
express provision of law to a person to have its remedy” as has been held by
the High Court of Delhi, but it also provides remedy for all such situations
where the continuance of criminal proceedings would result inan abuse of the
process of law.

6. There is no time limit specified under the Limitation Act, 1963, for
seeking remedy U/s. 482 Cr.P.C. The Supreme Court in Keki Hormusji
Gharada Vs. Mehervan Rustom Irani — (2009) 6 SCC 475, while dealing
with a case where the High Court had dismissed a petition U/s, 482 Cr.P.C
solely on the ground of delay, the Supreme Court in paragraph 20 of the
judgement held that the delay notwithstanding, the High Court ought to have
examined the harassment that the Petitioner would have faced on account of
the trivial allegations against them, if the criminal case against them was allowed
to be continued. The case was quashed by the Supreme Court, the laches
notwithstanding,

7. Where the proceedings are an abuse of process and the perpetuation
of the same was repugnant to the law of the land and judicial conscience of
the Court, there, non-exercise of powers under section 482 by the High Court,
only on the ground that an alternate remedy was available by way of a criminal
revision under section 397 Cr.P.C which was now foreclosed on account of
limitation, having not approached the Court of Revision within ninety days,
would be a travesty of justice. That would leave the litigant in limbo despite
him having a justiciable cause on merits and the same would militate against
the common Jaw principle of where there is aright there is a remedy as enshrined
in the maxim “Ubi jus ibi remedium.”. A justiciable cause may be defeated
on the ground of limitation by merely showing that the Lis was brought before
the Court beyond the prescribed period of limitation and which delay has not
been adequately explained in order to condone it. However, to defeat the
same using the plea of laches, the party raising the plea must establish prejudice
to aright which crystallised during the intervening period. The power of the

High Court under section 482 Cr.P.C is plenary in nature limited only by express *
statutory prohibitions and the limitations imposed upon its exercise by the -
Supreme Court through its judgements. This Court is aware that extraordinary -

powers have to be exercised with extraordinary circumspection and the same
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is to be utilised only in those cases where it is apparent on the face of the
record that the continuation of the case would result in an abuse of the process
of law.

8. In the present case, besides stating that there is a delay of six years on
the part of the Petitioners in approaching this Court by way of M.Cr.C No.
830/2014 U/s. 482, there is no argument forwarded as to what unassailable
right had accrued to the Respondents in the intervening period of six years
which would now cause prejudice to them if the case was heard on merits.
Further, on examining the record of proceedings of this Court in the connected
case, being M.Cr.C No. 1052/08, the proceedings of the lower Court were
stayed by this Court vide order dated 30/01/08 which continued till 31/12/12
when M.Cr.C No. 1052/08 was dismissed on account of non-prosecution
which also resulted in the vacation of stay. Thereafter, the case was restored
by this Court vide order dated 21/07/14. However, before the restoration of
M.Cr.C No. 1052/08, M.Cr.C No. 830/14 was filed and vide order dated
05/02/14 passed in M.Cr.C No. 830/14, this Court once again stayed the
proceedings in the complaint case filed by the Respondents before the Trial
Court. On the basis of the above, I dismiss the preliminary objection of laches
in M.Cr.C No. 830/14 raised on behalf of the Respondents.

9. The facts being the same in both the petitions, the narrative relating to
them in this order shall be commmon to both the cases. The Petitioners, at the
material point of time, were the Minister in Co-Operative Department and
officers of the Madhya Pradesh State Co-Operative Agriculture and Rural
Development Bank (hereinafter referred to as the “Bank™). It is undisputed
that the Petitioners were “Public Servants” as defined under section 21 of the
Indian Penal Code as the Bank comes under the Department of Co- Operatxve
of the Madhya Pradesh Government. ‘

10.  The Commissioner and Registrar of the Co-Operative Societies.
received an information from the Managing Director of the Bank (Petitioner
No. 2in M.Cr.C No. 830/14) vide letter dated 24/01/04 that on account of
disqualification of certain Directors of the Bank, the quorum to hold the Board
Meeting of the Bank was not being fulfilled. Mr. V.G. Dharmadhikari, the then
Registrar of the Co-Operative Societies (Petitioner No.2 in M.Cr.C No. 1052/
08), exercised authority vested in him and disqualified certain Directors in
terms of rule 45(3) of the Madhya Pradesh Co-Operative Societies Rules,
1962 (hereinafter referred to as the “Rules™) and thereafter exercised his power
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U/s. 53 (13) of the Madhya Pradesh Co-Operative Societies Act, 1960
(hereinafter referred to as the “Societies Act”) and vide order dated 17/02/
04, appointed Mr. P.D. Mishra, the then Additional Registrar of the Co-

Operative Societies (Petitioner No. 4 in M.Cr.C No. 1052/08), to conduct

the affairs of the Bank.

I1.  Mr. Shankar Pratap Singh Bundela, the Respondent No.1, who is
also the Complainant No.1 before the Trial Court, challenged the order dated
17/02/04 before the Madhya Pradesh Co-Operative Tribunal at Bhopal
(hereinafter referred to as the “Tribunal”) through Revision No. 84/04. The
Ld. Tribunal, vide its order dated 30/11/04 set aside the impugned order
dated 17/02/04 on the premise that the procedure laid down in section 19
(aa) of the Societies Act had to be adhered to before any Director could be
disqualified. The Ld. Tribunal however gave the liberty to the Registrar to
proceed in accordance with law after complying with the procedure laid down
in section 19 (aa) of the Societies Act.

12. By the time the order dated 30/11/04 came to be passed by the Ld.
Tribunal, Mr. Malay Shrivastava (Petitioner No. 1 in M.Cr.C No. 1052/08)
was appointed as Registrar as Mr. V.G.Dharmadhikari (Petitioner No. 2 in
M.Cr.C No. 1052/08) had retired. The Petitioner No.1 in M.Cr.C No. 1052/
08, examined the matter and passed a fresh order dated 02/07/05 U/s. 53
(13) of the Societies Act, and appointed a managing committee to look after
the affairs of the Bank.

13. The above order dated 02/07/05 was challenged again by the
Respondent No. I before the Tribunal through Revision No. 59/06. This time,
the Ld. Tribunal, by an elaborately reasoned order dated 25/04/07 (Annexure
P/7 at page 117 to 129 in M.Cr.C No. 1052/08), dismissed the Revision filed
by the Respondent No.1 and upheld the order dated 02/07/05 passed by Mr.
Mealay Shrivastava (Petitioner No. 1 in M.Cr.C No. 1052/08) U/s. 53 (13) of
the Societies Act. Though the said order has given finding on the merits of the
case, the said judgment in paragraph 28 at page 129 had held that the order
passed by Mr. Malay Shrivastava (Petitioner No. 1 in M.Cr.C No. 1052/08)
- dated 02/07/05 being an order under section 53 (13) of the Societies Act,
was a final order and therefore an appeal ought to have been preferred by the
Respondent No.1 instead of a revision and that the revisional jurisdiction of
the Ld. Tribunal was invoked to overcome the delay in filing the appeal which
was hit by limitation. The Ld. Tribunal has even observed that the belated
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revision lacked bonafidés as the Applicants had simultaneously invoked the
jurisdiction ofthe Civil Court in Civil Suit No. 62-A/2006 which was dismissed
by the Ld. II Civil Judge; Class 1, Bhopal, vide order dated 06/03/06. The
Ld. Counsel for the Resporidents has argued that the revision filed by the

- Respondent No.1 (who was the Applicant No.3 before the Tribunal) was

dismissed as the Tribunal was of the view that only an appeal was maintainable,
does not appear to be correct in view of the findings of the Ld. Tribunal in
paragraph 28 of its order dated 25/04/07 wherein it appears clearly that the
said order was passed on mérits.

14,  The ofder passed by the Tribunal was challenged before the High
Court by way of Writ Pétition No. 6884/07, which was dismissed as
infructuous by this Court vide its order dated 26/02/09 (Annexure P/7 at
page 151 to' 152 in M.Cr.C No. 830/14). Subsequently, a change was made
in the Managmg Committeé of the Bank and Mr. Gopal Bhargava, the then
Minister of Co- Operativé Societies, Government of Madhya Pradesh,
(Petitionet No. 1 in M.CZ.C No. 830/08) was placed as Chairman of the
Managing ( Committée in the place of the Commissioner Agricultural Production.
Later, this is also said to have been changed as one M. Kishan Singh Bhatol
is stated to; ‘have been nominated as Président of thé Mandging Committee in
the place of the Petitionér No.1 in M.Cr.C No. 830/2014. Thereafter, the
Respondents have filed the impugned complamt case against the Petitioners
in the Court of the Ld. JMFC Bhopal, U/s. 200 Cr.P.C alleging offences U/
ss. 166, 167 420, 467, 468, 471 and 120-B of the Indian Penal Code in
which the Ld Trial Court has issued procéss against the Petitioner vide order
dated 17/0 1‘/08

15. Heard the Ld. Counsels for the parties and perused the f¢cord of the
case. Itis the case of the Petitioners that havmg failed in the Civil Suit, the
revision before the Ld. Tribunal and ini the Writ Petition biefore this Court, the
Respondents have resorted to arm twisting miethods by filing the impugned
complaint case. The main griévaricé 6f the Résponderits, as feflected in
paragraph 2 of the complaint is tht after; ttie Bharatiyd Janata Party (hereinafter
referred to as the “BJP™) cairie to power ifi Madtiya Pradesh and the Petitioner
No.1 (in M.C£.C No. 830/14), was appoéintéd as the Minister of Co-Operative '
Societies and who; in order to i usurp ¢oritrol over the Madhya Pradesh State
Co- Operatwe Baiik and the Madhya Pradesh Agricultural and Riiral
Developmmént Bank and further in order fo become the President of thé said
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institutions, wanted to dilute the powers of the Board of Directors and therefore
is stated to have conspired with the other co-accused persons to remove the
Complainants and others who were Directors on the Board on account of
insufficiency of quorum, declared the Complainants/Respondents ineligible to
remain on the Board of Directors on account of them being defaulters of their
respective District Development Banks under Rule 45 (3) of the Madhya
Pradesh Co-Operative Societies Rules, According to the Ld. Counsel for the
Petitioners, the solitary point, in view of which the L.d. Magistrate is stated to
have taken cognizance of the allegations against the Petitioners is that they
have abused their powers under Rule 45 (3) of the Societies Rules knowing
fully well that the said rule was inapplicable in the case of the Bank and that
the offending order was passed to accommodate the Respondent No.1 in
M.Cr.C No. 830/14, as the President of the Executive Committee to look
after the affairs of the Bank.

16.  TheLd. Counsel for the Petitioners has submitted that, even assuming
that the exercise of powers under Rule 45 (3) of the Rules were erroneous,
even then, a criminal liability could not be imposed on the Petitioners on account
of improper exercise of jurisdiction, more so when the allegations of intentional
misuse of authority were not supported with cogent evidence for the Ld. Trial
Court to arrive at a prima facie finding of mens rea in the actions of the
Petitioners. The attention of the Court has been drawn. to page 47 of the
petition (M.Cr.C No. 830/14) which is the order dated 02/05/05 passed by
the Petitioner No.1 (in M.Cr.C No.1052/08), who at the material point of

time was the Registrar of Co-Operative Societies, by which a five-member-

Executive Committee was constituted to look after the functioning of the Bank

in which the Commissioner of Agricultural Production and Additional Chief
Secretary, was made the President. Subsequently, the Petitioner No.1 (in
M.Cr.C No. 830/14) was made the President vide order dated 22/03/06, a
copy of which is at page 49 of the petition.

17.  Itis undisputed that the criminal case has come about on account of
the exercise of certain powers vested in the Petitioners underthe Societies
Act and the Rules made thereunder which according to the Respondents were
“exercised with a malafide intent in order to remove the Respondents from the
Board of Directors. Ld. Counsel for the Petitioners has submitted that the
Respondents had approached the Tribunal and then the High Court, being
aggrieved by the order dated 02/07/05, which were dismissed. The Ld.
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Counsels for the Petitioners have challenged the very existence of the impugned
criminal proceedings on three grounds (a) the absence of sanction U/s. 197
Cr.P.C and (b) on the grounds of malice and (c) the absence of a prima facie
case against the Petitioners.

18.  Thecomplaint case was filed in the Court of the I'd. Judicial Magistrate
First Class, Bhopal (hereinafter referred to as the “JMFC”), on 17/10/08. In

. paragraph 2 of the said complaint, the Complainants state that as per clause
20 of the byelaws of the Development Bank, a Board of Directors has been

constituted which Interalia would consist of 38 members, i.e., one from each
of the District Development Banks who have been elected by their respective
District Development Banks. The Respondents are such duly elected members
who were Directors on the Board of the Bank. In paragraph 3 of the complaint,
it is alleged that the BJP, upon taking the reins of governance in Madhya
Pradesh, the Petitioner No. 1 in M.Cr.C No. 830/14 who was a Minister in
the BJP Government, is alleged to have sought control over the wealth of the
various financial institution. Therefore, with the intent of undermining the
authority of the Board of Directors, he is alleged to have conspired with the

-other co-accused persons to remove the Complainants/Respondents herein

and other Directors from the Board, and so got the Co-Accused persons to
exercise jurisdiction under Rule 45 (3) of the Rules and disqualify the
Respondents on the grounds that they were defaulting members of their
respective District Development Banks. This malafide exercise of power by
the Petitioners under rule 45 (3) is alleged to have been done with and sole
intent of conferring authority to the Petitioner No.1 (in M.Cr.C No. 890/
2014). Thus, the complaint case against the Petitioners came to be filed on
17/10/08 by the Respondents, seeking their prosecution and conviction for
offences U/ss. 166, 167, 420, 467, 468, 472 and 120-B IPC.

19.  Onreceiving the complaint, it is evident that the IMFC did not take
cognizance U/s. 190 (1) (a) of the Cr.P.C as the Ld. IMFC did nof examine
the Complainants or their witnesses U/s. 200 Cr.P.C and instead, referred the
case to P.S Jehangirabad for a report, on 17/10/08 itself. Though the said

- order does not articulate if the reference to the police was made U/s. 156(3)
"~ - Cr.P.Cor U/s. 202 Cr.P.C, however, as the case was referred to the police

on the same day on which the complaint was filed and before the examination
of the Complainants and their witnesses, it is evident that the said order was
one U/s. 156(3) Cr.P.C, as an order U/s. 202 Cr.P.C is at the post cognizance

SR St
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stage. On 10/11/06, while the case was pending investigation before the police,
four of the Petitioners, namely Gopal Bhargava, Malay Shrivastava, B.G.
Dharmadhikari and P.D. Mishra moved an application U/s. 203 Cr.P.C for
the dismissal of the complaint case, Interalia on the grounds of absence of

sanction U/s. 197 Cr.P.C on account of which the Ld. Trial Court was precluded -

from taking cognizance of the offences alleged to have been committed bythe
Petitioners. The Respondents filed their reply to the said application and took
the plea that as cognizance was not yet taken and ‘process was not issued to
the Petitioners/Prospective Accused persons, they did not have a locus standi
to intervene in the proceedings and therefore the said application U/s. 203
Cr.P.C ought to be dismissed. On 07/12/06, the report of P.S. Jahangirabad
was filed before the Ld. Trial Court stating that the investigation conducted by
the police did not reveal any offence alleged to have been committed by the
Petitioners herein and that the complaint only disclosed a civil dispute between
the Petitioners and the Respondents herein.

20.  On06/01/07, the Ld. Trial Court, after perusing the report filed by
the police and taking note of the fact that the policé had concluded that only a
civil dispute was disclosed, decided that it would be in the interest of justice
to record the statement of the Complainants and their witnesses under section
200 and 202 Cr.P.C. On 14/03/07, the statement U/s. 200 of the Respondent
No.1 was recorded by the Ld. Trial Court and the Court adjourned the case
to enable the Complainants to produce their witnesses and have their statements
U/s. 202 Cr.P.C recorded. Vide order dated 18/09/07, the Ld. Trial Court
was pleased to dismiss the application filed by the Petitioners and very rightly
s0, on the ground that the accused has a right to be present at the proceedings
but not the right to participate in them during the pre-summoning stage of the
complaint case. The Ld. Trial Court also recorded that the Respondents did
not want to examine any witnesses u/s. 202 Cr.P.C, and so the Trial Court
proceeded to hear arguments on the registration of the Complaint Case on the
basis of the complaint, the police report and the sole statement of the
Respondent No.1 u/s. 200 Cr.P.C. Thereafter, vide order dated 17/01/08,
the Trial Court ordered the registration of the case against the Petitioners
U/ss. 166 and 167 IPC and 120-B r/w 166 and 167 IPC.

21.  Ld. Counsel for the Respondents has argued that Rule 45 (3) was ot

applicable against the Respondents and that the Petitioners who had full
knowledge of the fact that the said rule was not applicable to disqualify the
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Respondents, exercised jurisdiction under the said provision and thereby acted
maliciously to the detriment of the Respondents and therefore were prima
facie guilty of having committed the offences U/s. 166 and 167 IPC,

22. . The Ld. Counsel for the Petitioners has laid a strong emphasis on the
point that the order taking cognizance and the summons issued to the Petitioners
to stand trial for offences as herein abovementioned are bad in law as no
prior sanction U/s. 197 Cr.P.C has been placed before the JMFC by the
Respondents. In support of his contention, the Ld. Counsel has placed reliance
on the judgement of the Supreme Court passed in P.K Choudhury Vs.
Commander, 48 BRTF (GREF) - (2008) 13 SCC 229, wherein the Supreme
Court while dealing with a case arising from a complaint U/s. 200 Cr.P.C
before the Judicial Magistrate where two points arose for consideration (i).
whether an offence, the cognizance of which had been hit by limitation on
account of the operation of S. 468 Cr.P.C, cognizance could have been taken
by the Judicial Magistrate without condoning the delay? And (ii) whether the
Magistrate could have taken cognizance of offences Ufss. 166 and 167 without
sanction U/s. 197 Cr.P.C? as regards the instant case, it is only the second
question that has been answered by the Hon'blé Supreme Court which is of
relevance. In paragraph 12 of the said judgement, the Supreme Court held
“Far more important however, is the question of non-grant of sanction.
The appellant admittedly is a public servant. He is said to have misused
his position as a public servant. Section 197 of the Code of Criminal
Procedure lays down requirements for obtaining an order of sanction
from the competent authority, if in committing the offence, a public
servant acted or purported to act in discharge of his official duty. As
the offences under Sections 166 and 167 of the Penal Code have a
direct nexus with commission of a criminal misconduct on the part of a
public servant, indisputably an order of sanction was prerequisite before
the Iearned Judicial Magistrate could issue summons upon”. In the instant
case also, undisputedly the Petitioners are all Public Servants and therefore it
was contended that the offences which have been taken cognizance of by the
Ld. Trial Court by their very nature were such that (a) the same could only
have been committed by a Public Servant and (b) the same could only have
been committed by such Public Servantin the discharge of his official duties.
It was therefore contended that the order taking cognizance and the issuance
of process against the Petitioners U/s. 204 Cr.P.C were bad in law and so the
entire proceedings against the Petitioners deserved to be quashed, as the
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continuation of the same would be a gross abuse of process.

23.  The judgment of the Supreme Court in State of Haryana Vs. Bhajan
Lal - 1992 Supp (1) SCC 335, has also been relied upon by the Ld. Counsel
for the Petitioner in order to demonstrate that the complaint case falls foul of
the said judgment and so deserves to be quashed. In particular, the attention
of the Court has been drawn to category seven which is elaborated in paragraph
102 of the judgement wherein, the Supreme Court has held that such criminal
cases whose genesis is tainted by malice on the part of the Complainant can
be quashed by the High Court in exercise of its inherent powers U/s. 482
Cr.P.C. By referring to this judgement, the Ld. Counsel for the Petitioners has
tried to make a point that the complaint case is a result of political vendetta as
the Respondents/Complainants are from the Congress Party and the Petitioner
No.1 is from the BJP and the other Petitioners are shown as collateral victims
of the Respondents malice who have been made accused along with the
Petitioner No.1, so as to cover up the defence of malice that may be taken by
the Petitioner No.1 (in M.Cr.C No. 830/2014) in any judicial proceeding
where the Respondents can demonstrate that there is no political vendetta or
malice on their part in prosecuting the Petitioner No.1 as they have proceeded
against all such other persons who they have felt are complicit in the offence.

24.  Another aspect that has been argued forcefully by the Ld. Counsel
for the Petitioners is that the Ld. JMFC had initially exercised jurisdiction
U/s. 156 (3) Cr.P.C and referred the complaint case for investigation to P.S.
Jehangirabad on 17/10/06. The police after having investigated the case
submitted their report before the Ld. Trial Court on 07/12/06. In the said
report, the police have stated that there is no criminal case made out by the
Respondents against the Petitioners and that the dispute is civil in nature. The
Ld. Counsel for the Petitioners has argued that once the report of the police

disclosed only a civil liability the Ld. JMFC ought to have dismissed the case

against the Petitioners on that ground alone instead, the Ld. Trial Court has
proceeded to record the statement of the Complainant U/s. 200 Cr.P.C and
thereafter issued summons to the Petitioners to stand trial which is not

permissible in law. The power of the Court of First Instance to take cognizance
of an offence even after a report of the police is placed before the Trial Court,

in compliance of its order U/s. 156 (3) Cr.P.C is no longer res integra. The
Supreme Court in 4bkinandan Jha and Others Vs. Dinesh Mishra — AIR
1968 SC 117, has laid down the options before the Magistrate once a report
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under section 173 Cr.P.C was filed before it by the police. In that case, the
police had filed a final report to the effect that there was no offence made out
apainst the accused persons. The Magistrate directed the police to file a charge
sheet against the accused persons. When the matter reached the Supreme
Court, it held that where a final report was filed by the police before the -
Magistrate stating that there was no offence made out, the Magistrate could
not direct the police to file a charge sheet. The Magistrate could however (a)
refer the case back to the police to carry out further investigation U/s. 156
(3) or (b) after hearing the complainant, accept the report of the police and
close the case for lack of evidence to proceed further or (c) take cognizance
of the offence and summon the accused persons to stand trial, the final report
of the police to the contrary notwithstanding.

25.  Imacomplaint case, where the IMFC, without taking cognizance refers
the case to the police U/s. 156 (3) Cr.P.C, the same by necessary implication
discloses (a) that the JMFC is not satisfied that the complaint, as filed, discloses_
the commission of 2 cognizable offence or any offence for that matter and (b)
where the JMFC is'satisfied that the allegations in complaint case though
constitute a prima facie case against the accused persons but abundans
cautela wants to ascertain the veracity of the allegations levelled in the
complaint and is of the opinion that an investigation into the same by a qualified
and neutral investigating agency such as the police is desirable to assess the
truth in the allegations. Therefore, where the police after investigation files a
report to the effect that the complaint case does not disclose the commission
of any offence and that the allegations only reveal a civil liability, there the Ld.
JMFC is bound to give reasons, howsoever brief they maybe as to what are
those compelling circumstances to take cognizance of the offences against the
accused persons conirary to the police report. The Trial Court does not have
to be elaborate while rejecting the police report but at least it is incumbent
upon the 'I?rial' Court that its order summoning the accused in such
circumstances, reveals an application of mind as to why it was necessary to
issue process to the accused persoris when the police report filed after an
investigation in compliance of the Trial Court’s order U/s. 156 (3) Cr.P.C
revealed only a civil liability. In such a case, where the Trial Court wants to
reject the police report which does not disclose the commission of any offence,
areasoned order revealing the application of mind on the part of the Trial
Court, albeit a brief one, is the only safeguard against arbitrariness. This assumes
great significance when seen in the light of the judgement of the Supreme
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Court in Pepsi Foods Ltd., and Another Vs. Special Judicial Magistrate
and Others — (1998) 5 SCC 749, wherein at paragraph 28 the Supreme
Court held “Summoning of an accused in a criminal case is a serious
matter. Criminal law cannot be set into motion as a matter of course, It
is not that the complainant has to bring only two witnesses to support
his allegations in the complamt to have the criminal law set into motion,
he has applled his mmd to the facts of th@ case and the lgw apphqahlg
thereto”. In the facts of this case, the Ld. Trial Court, vide its order summoning
the Petitioners dated 17/01/08, records that it has seen the complaint and al]
the documents filed therewith, the police report and the statement of the
Respondent No.1 herein U/s. 200 Cr.P.C. In the next paragraph, -the Ld.
JMFC finds that on the basis of the above, there is adequate prima facie
material to proceed against the Petitioners U/ss. 166 and 167 IPC and U’s,
120-B r/w 166 and 167 IPC. However, the said order is woefully silent on
the aspect as to what was the material in the statement of the Respondent
No.1 herein U/s. 200 Cr.P.C which compelled the Ld. Trial Court to reject
the report of the police which stated that their investigation did not reveal the
commission of any offence. Under the circumstances, I am inclined to hold
that the ordersummoning the Petitioners dated 17/01/08 is deficient in material
particulars and therefore the proceedings against the Petitioners is bad in law.

26.  Theld. Counsel for the Respondents on the other hand has challenged
the sustainability of the petitions filed U/s. 482 Cr.P.C on the ground that the
summoning order passed by the Ld. Trial Court was-an order which should
have been challenged under section 397 Cr.P.C, the order being revisable.

He further submitted that where the Code provided a specific procedure to
seek a relief, resort to the inherent jurisdiction is prohibited. In support of his,
contention, the Ld, Counsel for the Respondents has placed reliance on the
judgement of the Supreme Court in Mobhit alias Sonu and Another Vs. State
of Uttar Pradesh and Anr. — AIR 2013 SC 2248 - (2013) 7 SCC 789 —
where, in a casg before the Trial Court an application U/s. 319 Cr.P.C moved

by the Complainant was dismissed, the same was challenged before the High,

Court U/s. 482 Cr.P.C. The High Court, without issuing notice to the
prospective accused persons, set aside the order of the Trial Court and directed
the Trial Court to add the persons named in the application U/s. 319 to the
array of accused persons and summon them to.stand trial. Thereafter, the
persons who were prejudiced by the order of the High Court approached the
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Supreme Court in which, the Hon'ble Supreme Court held that an order passed
Ufs. 319, not being an interlocutory order was amenable to revision and
therefore the order should have been challenged as a Criminal Revision U/s.
397 and not by invoking the inherent jurisdiction U/s. 482, The Supreme
Court also held that once an application for calling persons as accused ina
criminal trjal U/s. 319 was declined by the Trial Court, those who were sought
to be so prosecuted had been vested with a right of not being so prosecuted
without giving them an opportunity to oppose the revision filed against the
order of the Trial Court dismissing the application U/s. 319. This judgement,
as far as it relates to the power of the High Court U/s. 482 Cr.P.C, where it
was held that where a specific procedure for seeking relief under the Cr.P.C
was provided, there the exercise of inherent power U/s. 482 Cr.P.C was
completely barred, has now been set aside by a judgement of the Supreme
Court passed by a larger bench of three judges vide order dated 05/09/16
passed in Prabhu Chawla Vs. State of Rajasthan — 2016 SCC OnLine SC
905, wherein the Supreme Court had set aside the abovestated proposition
enunciated by the two judge bench in Mohit alias Sonu and Another Vs.
State of Uttar Pradesh and Anr. — AIR 2013 SC 2248 — (2013) 7 SCC
789, with specific reference to paragraph 28 of the said judgement.

27,  Even otherwise, where the Doctrine of Election permits a person,
having more than one option of seeking relief against the order of the Trial
Court which summons him to stand trial as an accused exercising jurisdiction
in a complaint case. U/s, 204 Cr.P.C and where the options available under
the law are mutually opposed to each other, the accused in such a situation
can elect to either challenge the impugned order of the Trial Court by way of
arevision petition before the Court of Sessions or the High Court U/s. 397 or
399 Cr.P.C as the case may-be, or approach the High Court directly by
invoking its inherent jurisdiction U/s. 482 Cr.P.C to quash animpugned order.
However;if the accused seeks to have the proceedings in a complaint case
itself quashed without impugning a specific order of the Trial Court, or where
the quash of the proceedings are sought on the grounds that the complaint
case has been instituted on malicious grounds, then such proceedings can
only be entertained U/s. 482 Cr.P.C by the High Court as, (a).a criminal
revision can only be preferred against an impugned order of a Court inferior
to the High Court or the Court of Sessions and (b) inra criminal revision, the
Court sitting in revision can only examine the correctness of the impugned
order in the backdrop of the jus scriptum and the jus commune and go-no-
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further. A Court sitting in revision over the order passed by a Court judicially
subordinate to it, cannot set aside an impugned order where the said order is
consonance with the statute law and the common law of the land on the ground
that the proceedings have been motivated by malicious intent on the part of
the Complainant, That power is exclusively vested in the High Court U/s. 482

Cr.P.C. Inthe instant case, the prayer clause in both the petitions have sought .

the relief of quashing the entire proceedings before the Court of the Ld. IMFC

and not the order summioning the Petitioners. Under the specific fact™'

circumstances, even if the judgement of the Supreme Court in Mohit alias
Sonu and Another Vs. State of Uttar Pradesh and dnr. — AlR 2013 SC
2248 —(2013) 7 SCC 789 was still in existence, even then the said judgement
would not have applied in this case as the Petitioners have not challenged the
particular order summoning the Petitioners to stand trial, but sought the quash
of the complaint case itself pending before Ld. JMFC. However, in the light
of the judgement of the Supreme Court in Prabhu Chawla Vs. State of
Rajasthan — 2016 SCC OnLine SC 905, the embargo imposed upon
approaching the High Court U/s. 482 Cr.P.C against an order in which a
Criminal Revision could have been preferred, as held in Mohir alias Sonu
and Another Vs. State of Uttar Pradesh and Anr. — AIR 2013 SC 2248 —
(2013) 7 SCC 789, no longer exists and is rendered purely academic. Under
the circumstances, the contention of the Ld: Counsel for the Respondents that
these petition U/s. 482 Cr.P.C were not maintainable and deserved to be
dismissed on that ground alone is devoid of merit and is rejected.

28.  Thenext contention on the part of the Ld. Counsel for the Respondents
is that the stage for assessing the necessity of prior Sanction U/s. 197 Cr.P.C
is at the stage of the trial. In support of this contention, the Ld. Counsel has
relied upon Choudhury Parveen Sultana Vs. State of West Bengal and
Another— (2009) 3 SCC 398, AIR 2009 SC 1404. The facts in that case
related to a confession being compelled from a witness by the police and
upon his refusal to do so, being threatened with dire consequences. Against
such a conduct on the part of the police, the Petitioner in that case preferred
a complaint case U/s. 385 and 506 IPC in which the Respondent No.2 (in

that case) was summoned by the Trial Court. The High Court quashed the -

proceedings against the Respondent No.2 and so the Complainant approached
the Supreme Court. The Supreme Court set aside the order passed by the
High Court quashing the case against the Respondent No.2 after arriving at
the finding that the offence alleged against the Respondent No.2 did not have
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anexus with the discharge of his functions asa police officer though the same
was done in the course of investigating an offence. - :

29.  The judgement of the Supreme Courtin M. Gopalakrishnan Vs. State
_ AIR 2009 SC 2015, has been relied upon by the Ld. Counsel for the
Respondents in order to buttress his contention as above, that the requirement
for sanction can been appreciated by the Trial Court at the appropriate stage.
In that case, the Supreme Court dismissed the contention of the Petitioner/
Accused by holding that it was for the Trial Court to consider if the acts of the
Petitioner came within the four corners of his discharge of official functions in
the course of the trial. Another facet of the case was the inclusion of the
charge U/s. 420 IPC for which the Supreme Court has consistently held that
the commission of an offence U/s. 420 can never be considered as an act
done in the discharge of official duties. The Ld. Counsel for the Respondents
has tried to show the relevance of the above judgements in the backdrop of
the facts of the present case where he has argued that the exercise of authority
under rule 45 (3) of the Rules was wrong as the same related only to the
competence of a person to be elected to the office and not for the removal of
a person already on the post. In short, the Ld. Counsel for the Respondents
has impressed upon the Court that the discharge of power/authority being’
motivated, the requirement of sanction is to be seen at the stage of trial and
not before that. ] am unable to agree with the contention of the Ld. Counsel
for the Respondent. It is true that the requitement of a sanction U/s. 197
Cr.P.C is not always to be seen at the commencement of the trial and can also
be appreciated in the course of the trial by the Trial Court. However, if the
facts of the case reveal at the very outset that the acts of the accused were of
such nature that they were so intrinsically associated to the discharge of official
duties by the accused, then the requirement for sanction has to be considered
at the very outset. In this regard, the judgement of the Supreme Court in Om
Prakash and Others Vs. State of Jharkhand - (2012) 12 SCC 72, wherein
a case of alleged fake encounter, the High Court was pleased to quash the
proceedings against a police officer on the ground that requisite sanction Uls.
197 Cr.P.C was not on record at the time the Trial Court took cognizance of
the offences against the Petitioners in that case, is relevant and directly
applicable in this case. Onan appeal being filed before the Supreme Court by
the father of the deceased, Inferalia the Supreme Court, while discussing the
stage at which the issue of sanction can belooked into, held at paragraph 41
that “The upshot of this discussion is that whether sanction is necessary
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or not has to be decided from stage to stage. This question may arise
at any stage of the proceeding. In a given case, it may arise at the
inception. There may be unassailable and unimpeachable circumstances
on record which may establish at the outset that the police officer or
public servant was acting in performance of his official duty and is
entitled to protection given under Section 197 of the Code. It is not
possible for us to hold that in such a case, the court cannot look into
any documents produced by the accused or the public servant concerned
at the inception. The nature of the complaint may have to be kept in
mind. It must be remembered that previous sanction is a precondition
for taking cognizance of the offence and, therefore, there is no
requirement that the accused must wait till the charges are framed to
raise this plea”. Under the circumstances, the Court must see if the alleged
act of the accused is so unequivocally linked with the discharge of his official
- dauties, in which case the requirement for sanction U/s. 197 CtP.C is a
prerequisite to cognizance of the offences by the Trial Court. In this case, the
judgement of the Supreme Court in PX Choudhury Vs. Commander. 48
BRTF (GREF)-(2008) 13 SCC 229, which has been discussed elaborately
in paragraph 23 supra which is identical to this case where the Supreme Court
held that for offences U/s. 166 and 167 IPC, which by their very nature could
only be committed by a person in the discharge of his official duties, sanction
U/s. 197 Cr.P.C was a pre-requisite, Therefore, ] hold that the prosecution of
the Petitioners is vitiated on account of the absence of sanction U/s, 197
CrP.C.

30.  Evenonmerits, the only allegation against the Petitioners are that they
knowingly used the wrong provision of law to exercise their authority in order
to remove the Respondents. An executive action which even on the face of it
is an improper exercise of executive discretion, the same alone cannot give
rise to-acriminal proceeding. A view to the contrary canresult in Administrative
Paralysis with every functionary of the State vested with the authority and
duty of taking decisions, would never dare to take a decision out of the box in
the fear of such a decision leading to a criminal prosecution againsthimona
.- later date. If a civil servant is prosecuted only on account of a decisionthat he
has takenin his official capacity which may be erroneous.and may have deviated
from the norm, the same will kill initiative and creativity in the bureaucracy.
Where a civil servant is required to be prosecuted for an offence arising from
the discharge of his official duties, the impugned act must disclose a
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preponderant existence of mens rea and not merely a doubt that he has acted
thus with malice or criminal intent. There can be no rule of thumb while
assessing this and the same must be based on the facts and circumstances of
each case.

31.  Thus, the petitions succeed. The proceedings in Criminal Case RT
No. 515/2008, pending against the Petitioners in M.Cr.C No. 1052/2008
and M.Cr.C No. 830/2014, before the Court of the Ld. JMFC Bhopal is
quashed by this Court in exercise of its power U/s. 482 Cr.P.C.

Order accordingly.

LL.R. [2017] M.P., 221
MISCELLANEOUS CRIMINAL CASE .
Before Mr. Justice S.K. Gangele & Mr. Justice H.P. Singh
M.Cr.C. No. 2094/2016 (Jabalpur) decided on 29 September, 2016

STATE OF MADHYA PRADESH ...Applicant
. Vs. T
RAVI @ RAVINDRA & anr. " ...Non-applicants

Penal Code (45 of 1860), Sections 363, 366, 376(1) and
Protection of Children from Sexual Offences Act, (32 of 2012), Section
3/4 - Offences under - Trial Court has considered the entire material
evidence on record against non-applicants/accused in its entirety and
on a proper appreciation of evidence and after assigning detailed and
cogent reasons, has acquitted the non-applicants/accused - Evaluation
of the evidence by the trial Court does not suffer from illegality,
manifest error or perversity - No interference - Application for leave
to appeal against acquittal of the accused/non-applicants dismissed in
limine. - (Paras 13 & 14)

gos HI?F/T (1860 T 45), SIRTY 363, 366 T 376(1) V& FFv®

" et & ISl BT SO JEg, (2012 #T 32), GNT 3/4 — @ Faud

Fyerg — e wEreg 3 SRS/ aftgT 3 e afda w®
SuRera WYEf A w1sg 9% wagar ¥ far fear aen wer @ sfaa
Teaied W ¢4 faa &R 9o qof R 3% v, sFdesar / afige
& TiwgTd 5T — AR AT §RT 9 37 eaie, adadl, The
Afe ar fagdwar ¥ ofma 7 — o1 wway 98 — aftga /AR eETT
@ ivfaa & faeg afla @ sgafa o1 adgT aew ¥ € 'l
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Cases referred:

1976 SCC (Cr.) 338, (2007) 4 SCC 415, 2014 AIR SCW 3406,
(2006) 4 SCC 357.

Pradeep Singh, G.A. for the applicant/State.
Vinod Tiwari, for the non-applicants.

Ve ORDER

The Order of the Court was  delivered by :
H.P. SiNGn, J. :- This is an application filed under Section 378(3) &378(1)
of Cr.P.C., secking leave to present an appeal against the impugned judgement
of acquittal dated 18.05.2015, passed by the Ist Additional Sessions Judge,
Tikamgarh, District Tikamgarh (MP), in Special $.T.No.15/2014, acquitting
- the accused/respondents for offences punishable under Sections 363, 366,
376(1) of Indian Penal Code (hereinafter referred to as “IPC” for short) and
Section 3 /4 of the Protection of Children from Sexual Offence Act, 2012
(hereinafter referreed (sic:referred) to as POCSQ' Act for short).

2. ' Thecaseof prosecution is that on 5.7.2014, at about 2:00 PM, when
prosecutrix, aged about 15 years, had gone to answer the call of nature,
accused/respondent No.1 came there, covered her mouth with a cloth,
kidnapped and taken her on a motorcycle and committed rape upon her. On
6.7.2014, father of prosecutrix (PW/4) reported the matter about her missing
to Police Station Mohangarh, On 12.7.2014, prosecutrix was recovered from
the residence of Pawan at Village Bhakora, a son of 'Bua' of prosecutrix. Her
Statements were taken and Crime No.111/2014 was registered by the police
Mohangarh vide Ex.P/21 for offences punishable under Sections 366, 376
(1) of IPC and Section 3/ 4 of POCSO Act, against accused/respondent
No.1, whereas, offence punishable under Sections 363, 366/368 of IPC has
been registered against the accused/ respondent No.2.

3. Further, case of the prosecution is that on 13.7.2014, prosecutrix (PW/
4) was medically examined as per Ex.P/3 by Dr. Megha Khare (PW/3) after
obtaininging (sic:obtaining) her consent and consent of her mother, and it was
~ found by doctor Khate that hymen of prosecutrix was ruptured and there was
no bleeding or redness found on the private part of prosecutrix, Two vaginal
slides were prepared and sealed samples were handed over to lady Constable.
There was no definite opinion given by this witness about rape. After arrest on
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9.7.2014, the accused was also medically examined by Dr. D.S. Chourasiya
(PW/2) and according to him, accused/respondent was capable of performing
sexual intercourse. A fter investigation, the accused/respondents were charge-
sheeted for the aforesaid offences.

4. On the basis of the charge-sheet, trial Court framed charges against
the accused/respondents for aforesaid offences. Accused/respondents abjured
the guilt.

5. The trial Court after considering the plea of the accused/respondents,
disbelieved the testimony of various prosccutlon witnesses and acquitted the
accused/ respondents. - : g

6. Learned Govt. Advocate for State submitted that impugned judgement

passed by the learned trial Court is wholly erroneous in law as well as on
facts. Leained trial Court committed error in holding that the prosecution had

. failed to prove the allegations without proper appreciation of the material
‘available on record in its true perspective,

¥

7. . Now the question that arises for consideration before this Court is,
whether the evaluation of the evidence by the trial Court suffers from illegality,
manifest error or perversity? '

8. It is settled law that in an appeal against acquittal, the appellate Court
has full power to review, re-appreciate and reconsider the evidence. There is
no limitation, restriction or condition for the exercise of such powers and the
appellate Court may draw its own conclusion on all questions of fact and law.
However, the reversal of acquittal can be made only if the conclusions recorded
by the trial Court did not reflect a possible view, that is to say a view which

- can reasonably be arrived at. In the case of acquittal, the judgement of the

trial Court may be interfered with only where there is absolute assurance of
guilt of the accused/respondents on the basis-of evidence on record and not
merely because the High Court can take another possible or a different view.

9. - Inthisregard, ﬁrét quésfion which is required to be considered, is
whether the prosecutrix was below 18 years of age on the date of incident 7

“10. . Onthebasis ofthe medical opinion given by Dr. Megha Khare (PW/2)

and on the basis of entry in her mark sheet in the Govt. Primary School
Kanchanpura, Mohangarh; District Tikamgarh, learned trial Court inferred
that it has not been proved beyond reasonable doubt that on the date of the
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incident, the prosecutrix had not completed the agé of 18 yéars. Perusal of
mark sheet of the prosecutrix, reflects that the date of birth of the prosecutrix
is 15.12.1999. Accordingly, on the date of incident on 6.7.2014, the age of
the prosecutrix was 15 years, 5 months & 9 days. So far as the date 6f birth
recorded as 15.12.1999, in the mark sheet is concerned, the Headmaster of
school, namely, Mukesh Meena (PW/1 5) has stated that he had issued age
certificate on the basis of entry made in the admission register of the school
and he does not know that who had made that entry in the said admission
register. He further stated that there is no such entry in the school register to
show that who had made the same. He further stated that he cannot say that
the date of birth written in the register is ri ght or wrong. Mother of prosécutrix
has stated that admission of the prosecutrix had been done by father of the
prosecutrix Dharmdas, who had stated that the admission of the prosecutrix
was done by his elder brother Sudama Prasad. It is pertinent to note here that
said Sudama Prasad was not examined by the prosecution. In this way, the
date of birth recorded in the school register, in the absence of definite and
cogent evidence is of not much evidentiary value. So far as evidence of
ossification test is concerned, Dr. Megha Khare (PW/2) has statéd that on the
basis of examination of X-ray, she has concluded that the age of prosécutrix

at the time of examination of prosecutrix was about 17-19 years. Iri thése -

circumstances, learned trial Court has committed 1o error in refusing to place
reliance upon the mark-sheet and learned trial Court concluded rightly, that
the age of the prosecutrix could not be held to be less than 18 yéars on the
date of the incident. '

1. The main witness of the prosecution prosecutrix (PW/4), lias stated
that on receiving information from one Kallu that Ravi hdd calléd her, she
went to the house of Kallu where accused/fesporident No.1 was already
present. There he offered her water for drink. Theféafter, she felt drowsiriess
and due to call of nature, she went to ease herselftowards hilly area, where
accused/respondent No.1 and one other accused came. The accused/
respondent No.1 had taken the prosecutrix in the residence of his mother-
. accused/respondent No.2 at Mauranipur, where he had commiitted rape upon

her and left her. Thereafter, accused/respondent No.2, carried prosecutrix to.,
herrelatives for about eight days. She kept prosecutrix in a rented house near

railway station Mauranipur.

12. "From the statement of the prosecutrix (PW/4), it is cléar that accased/
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respondent No.2 had permitted prosecutrix and accused/respondent No.1
to live in her house even after knowing that she had been kidnapped and she
will be compelled to illicit intercourse: That apart; from her evidence it is clear
that she was taken to different places by the accused/respondents-and she
went along with them without any protest. Moreover, she met number of
persons, but d1d ot tell or narrate to anyone about the kidnapping or rape.

Had she been fOIClbly kidnapped by.the respondents, there were numerous
occasions on whlch she could have had easily raised an-alarm and invite
intervention of 'o‘thers However, she singularly failed to do so, which, as.per
the trial Court leads to the inescapable conclusion that she was a consenting
party and: had accompanied the respondent No.1 on her own free will and
accord: As stated above, prosecution has failed to prove that at the time of
the incident; the prosecutrix was less than 18 years of age and thus, the charges
levelled:against the accused/respondent No. 1 for offences punishable under
Sections 366, 376(1) of IPC and Sections 3'/4 of POCSO.Act and against
accused/respondent No.2 for offence punishable under Sections.363, 366/
368 of IPC, have not been proved and rightly held so.by the trial Court:.

13. Inthe aforesald circumstances, in the considered opinion of this
Court, trial Court has.considered the entire material evidence on record
against respogglents in its entirety and-on a proper appreciation of
evidence and after assigning detailed and cogent reasons, has acquitted
the respondents..Unless the judgement of acquittal is palpably wrong and
grossly unrcasoiiable, interference in a.case against acquittal is not called.
for in view of the law settled:by the Supreme: Court in the catena of,
decisions. Hon' ble the Supreme Court held that if the evaluation of the
evidence by the trial Court does not suffer from illegality, manifest error
or perversity and the main grounds on:which it has. based:its order is
reasonable and plausible, the High Court should not disturb the order of
acquittal even if.another view is possible. Therefore, no interference by.
this Court with impugned judgement is. warranted, in view of the law laid
down by Hon'ble the Supreme Court in the matters Bhagwati and others
Vs. State of U P. [1976 SCC (Cr.) 338), Chandrappa & others Vs.
State of Kamataka [(2007)4 SCC 415}, Ashok Rai Vs. State of .U.P.
and others (2014 AIR SCW 3406) and-Sadhu Saran Singh Vs. State
of Uttar Pradesh and others: [(2006):4 SCC 357].

14.  Theapplication for leave to appeal against acquittal of the accused/
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respondents has no merit and substance and accordingly is hereby dismissed
in limine at the stage of admission itself.

15.  Letrecord of the trial Court be sent back with a copy of this order ~
without delay. _. r_

Applicdtion dismissed.

LL.R. [2017] M.P., 226 X
MISCELLANEQOUS CRIMINAL CASE
Before Mr. Justice J.P. Gupta
M.Cr.C. No. 20476/2015 (Jabalpur) decided on 3 October, 2016

vt

SWAMI SHARAN SINGH & anr. ...Applicants
Vs. )
RAKESH TRIPATHI ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Sections 197(1) &
482 - Quashment of proceedings - Sanction - Applicants are not the
Public Servants appointed by the State Government and are not
removable from their office save by or with the sanction of the
Government -Held - Applicants are not entitled to get the benefit of
the provision of Section 197(1) - Petition dismissed.(Paras 8, 14 & 15)

TUs glear wiear 1973 (1974 &1 2) GII¢ 197(1) T 482 —
Fraqiedlr Jfrafesa 1 wrar ~ 7Y — IATHIT ST GBI BT
frgaa 93 17 @l®s d9e 78 @ e ST WWER @t A9 W FemEr
=T I 4% ¥ gel W v ad € — afEiRa — smdgeir s
197(1) @ SUSH ST ATH A P FTHEN T 8 — FAGT @R |

Cases referred:

2003 (5) MPLJ 545, 2007 (4) MPLJ 331, (2015) 13 SCC 87, AIR
1992 SC 604, (2008) 9 SCC 613,2013 (10) SCC 705, (2016) 2 SCC 143.

Arun Kumar Pandey, for the applicants.
Ashok Kumar Gupta, for the non-applicant.

ORDER ~. L un
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J.P. Guprta, J. :- The applicants-accused have filed this application
under Section 482 of Cr.P.C secking quashment of criminal proceedings of
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Sessions Trial No. 12/14 pending before the First Additional Sessions Judge,
Amarpatan District Satna.

2. The fact relevant to dispose of this petition are that against the
applicants-accused on the basis of the complaint filed by the respondent No.
2, acriminal case under Section 467, 468 and 471 of IPC have been registered
and after necessary formalities, it was committed to the court of Sessions and
at present it is pending as Sessions Trial No. 12/2014 before the First
Additional Sessions Judge, Satna.

3. The allegations against the applicants are that the applicant No.1 is
the Sarpanch of Gram Panchayat, Joba Police Station Ramnagar and applicant
No. 2, is the Secretary of the Gram Panchayat and they have prepared forged
job cards in the fake names and received money under the Scheme of National
Rural Employment Guarantee and dishonestly misappropriated the money
hence, committed the offence of cheating, forgery and breach of trust as public
servant and committed offence punishable under the aforesaid Sections.

4, On behalf of the applicants before the learned Trial Court an application
under Section 197(1) of Cr.P.C was filed with the objection that the
complainant-respondent No.2 has not got the sanction under Section 197(1)
of Cr.P.C to prosecute the applicants, which is must. In the absence of sanction,
the applicants cannot be prosecuted hence, the proceedings be quashed but,

. the said application has been dismissed by the learned lower Court vide order

dated 29-07-2015. The aforesaid order is contrary to law hence, learned

. lower Court's order be set aside and the application of the applicants be
* allowed and proceedings be quashed.

5. On behalf of the respondent No.2, it is contended that in this case
provision under Section 197(1) Cr.P.C is not attracted as the applicants are
not public servant of the category, who are entitled protection under Section
197(1) Cr.P.C. Only Judges, Magistrates and other public servant whose
services are removed by the State or with the sanction of the State come
within the purview of the provisions of Section 197(1) of the Cr.P.C. Apart
from it, the nature of offence is not such that can be deemed to be done in
discharge of official duty therefore, the petition is liable to the dismissed.

6. | Having heard the contentions of the learned counsel for the parties
and on perusal of the record, in view of this court the application of the
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applicants deserves to be dismissed as the protection of provision under Section:
197(1) of Cr.P.C is not available to the applicants and the offence cannotbe:
said to be done in discharge of official duty by the public servant:

7. The provision of Section 197(1) of Cr.P.C reads as under:-

"197. Prosecution of Judges and public servants.-(1):
When any person who is or was a Judge or Magistrate or:a -z
public servant not removable from his office save by or with
the sanction of the Govemrment is accused of any offence alleged:
to have been committed by him while acting or purportingto-
act in the discharge of his official duty, no Court shall take:
cognizance of such offence except with the previous sanction-

(a) inthe case ofa person who is employed or, as.the:
case may be, was at the time of commission of the alleged
offence employed, in connection with the affairs of the Union,
of the Central Government;

(b) inthe caseofa person who is emplbyed or, as the
case may be, was at the time of commission of the alleged:
offence employed, in connection with the affaifs ofa State, of
the State Government:

[ Provided that where the alleged offence was committed by a
person referred to in clause (b) during the pcnod while a
Proclamation issued under clause (1) of article 356 of the
Constitution was in force in a State, clause (b) will apply as if
for the expression" State Government" occurring therein, the
expression" Central Government" were substituted].

8. This Court in the case of Ashok Kumar Vs. Balmukund 2003 (5)
MPLYJ 545 and J.B.Sharma V8. State of M.P. 2007 (4) MPLJ 331 have laid
down that to attract the provision in Sub-section (1) of Section 197 of CL.P. C
three conditions are pre-supposed. -

l] Firstly, the person should be a Pubhc Servant;
2] Secondly, he should not be removable from his office save by

ﬂ‘)
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or w1th the sanction of the Government and;

3] ‘The offence should have been committed by him while acting
orpurporting to act in the discharge of his official duty. All these three conditions
should co-exist.

In the present case, the applicants are not-the public servants appointed
by the State Government and to remove them from the post hold by them, the
State is not competent nor its sanction is required, therefore, in absence of
second condition as mentioned above, the apphcants are not entitled to-get
the benefit of the aforesaid provision.

- 9. In addition, the Hon'ble Apex Court in the case of Inspector of Police

and another Vs. Battenapatla Venkata Ratnam and another (2015) 13

.SCC 87 has laid down that the question is whether the alleged offence has
‘been committed by them while acting or purporting to act in discharge of their

- -official duty. The alleged indulgence of the offence in cheating, fabrication of
‘records or misappropriation cannot be said to be in discharge of their official
«duty. Their official duty is not to fabricate records or permit evasion of payment
-of duty and cause loss of Revenue.

10.  In the aforesaid pronouncements of the Hon'ble Apex Court, the
-alleged offence against the applicants cannot be said to be done in discharge
of their official duty therefore, on account of it, in this case, provision of Section
197(1) of Cr.P.C is not attracted.

11.  Learned counsel for the applicants have placed reliance in the case of

State of Haryana and others Vs. Ch. Bhajan Lal and others AIR 1992
-.5C 604, wherein it has been held that where there is an express legal bar
-engrafted in any of the provisions of the Code or the concerned Act (under

which a criminal proceedings is instituted) to the institution and continuance
of the proceedings and / or where there is a specific provision in the Code or
the concerned Act, providing effacacious (sic:efficacious) redress for the

‘grievance of the aggrieved party, the High Court may exercise the powers

under Section 482 of Cr.P.C and may interfere in the proceedings relating to
cognizable offence to prevent abuse of process of any Court however, power

'should be exercised spanngly and that too in the rarest of rare cases. So far

as power of this court is concerned, quashing the proceedings of the learned
lower Court is not disputed here. The moot question is whether without
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sanction under Section 197(1) of Cr.P.C, applicants can be prosecuted for
the offence ?

12.  Learned counsel for the applicants have placed reliance in the case of
Goondla Venkateswarlu Vs. State of Andhra Pradesh and Another (2008)
9 SCC 613, in which in the absence of sanction under Section 197(1),
prosecution of Sales Tax Official relating to offence under Sections 448, 380,
384 and 506 of IPC have been quashed. The applicants have also placed
reliance on the Hon'ble Apex Court in the case of Anil Kumar and others
Vs. M.K. Aiyappa and another 2013 (10) SCC 705, in which it has been
held that the Magistrate has no power under Section 156(3) of Cr.P.C to

direct the police for investigation relating to the crime in which provision of
Section 19 of Prevention of Corruption Act is attracted. Learned counsel for
the applicants have also placed reliance on the judgment of the Hon'ble Apex
Court in the case of N.X. Ganguly Vs. Central Bureau of Investigation,

New Delhi (2016) 2 SCC 143, in which it has been held that in case it is

alleged against the accused persons that they have been abusing the official
position as a public servant and are unauthorisedly and illegally transferring
the property with a view to get or to give undue pecuniary advantage to others,

sanction under Section 197 of Cr.P.C and under Section 19 of Prevention of
Corruption Act for prosecution under Sections 13(1)(d) and (2) r/w S. 120-
B of IPC is must and in absence of such sanction, proceedings relating to
taking cognizance is quashed.

13.  The facts and circumstances of the aforesaid cases cited by the leamed
counsel for the applicants are totally different from the facts of the case at
hand therefore, on the basis of the aforesaid case laws, it cannot be held that
in the present case sanction under Section 197(1) of Cr.P.C is must or in
absence of it, the order taking cognizance of offence is illegal and the applicants
cannot be prosecuted.

14. As discussed earlier, in this case, there is no requirement under Section
197(1) of Cr.P.C, looking to the nature of offence, the facts and c1rcumstances
of the case and in view of the fact that the applicants are not public servant

who are not removable from their office save by or with the sanction of the
" Government.

15.  In view of the aforesaid discussion, this petition is dismissed
accordingly.

Application dismissed.
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MISCELLANEQUS CRIMINAL CASE
Before Mr. Justice G.S. Ahluwalia
M.Cr.C. No. 9606/2016 (Gwalior) decided on 18 November, 2016

SHIVSHANKAR MANDIL ... Applicant
Vs. ' : 3
SHRIG.S.LAMBA ', . ...Non-applicant

A Constitution - Article 21 - Right to Fair Trial - Held -
Fair Trial is the main object of Criminal Law - Denial of Fair Trial is as
much injustice to the accused and the justice should not only be done,
it should be seen to have done. (Para 14)

& wfearT - argsdam—ﬁwerﬁaﬂvrwmm—
afifenfRa — frsag famer aofes fAafy &1 1 933w ¢ - e
farameer &1 woarea aftrgaa & i AT € e W Bad A S
T =afeq afew ~arw giar g3 TER AT AR

B. ‘Criminal Procedure Code, 1973 (2 of 1974), Section
243(2) - Grounds on which application can be rejected -~ Held - The
application.u/S 243(2) of Cr.P.C. can be rejected only when the Court
comes to a conclusion that the documents sought to be summoned are
not relevant and the application has been filed to delay or vex the
proceedings - Further held - Merely because the documents got
produced through the court u/S 243(2), it would not mean that their
effects cannot be seen - Merely summoning the documents u/S 243(2)
would not mean that the accused is not required to prove them in
accordance w1th law. ) (Para 19)

& 75 yihar wfizfrr 1973 (1974 BT 2), T 243(2) — FER
R 9= smaeT Twivy foar w1 wedr @ — afaFeiRa — gvs afea
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Cases referred:
2014.(2)'SCC 401,:(2008) 5SCC 633.

‘Prashant Sharma, for the applicant.
Rajesh Gupta, for the non-applicant.

. CORDER

{G.S.ANLUWALIA, J. :- This is a petition under Sectiond82 6f Ci.P.C
filed:for.quashing the order.dated 28.5.2016 passed by the Special Judge
‘(Electricity Act), Morena in Case No. 194/2005. :

-2, ‘Byithe impunged (sic:impugned) -order dated 28.5.201 6, the
:application filed by the applicant for production of documents pertaining to
‘grantofloan to M/s. Deepti Polycon, Jiwajiganj Morena from SBI J ivajiganj

:Branch Morena as well as the register of registration from the office of District -

.Industrial Centre, Morena in respect.of ‘M/s..Deepti Polycon, Morena has
beenrejected. -

3. Itis the case of the complainant, that a complaint under Sections 135,

:151.of Electrictity (sic:Electricity) Act has been filed againstthe applicantas -

‘an.accused No.2, whereas the'accused"Nt_) .1iRamjidas is prosecuted being
-the proprietor.of M/s.Deepti Polycon,

4. Tt-was the case of the respondent that on 7.9.2005; the vigilance team
‘had carried out the inspection in the premises of the factory and it was found
1 thatthe electric:metres (sic:meters) were interpolated as a result of which they
‘were not giving prop erreading:and thus there-was atheft of electricity.

5. ‘Fhe respondent examined their-witnesses. In the cross examination of
‘these witnesses, specificistand was taken by the applicant that he is not a
‘proprietor of M/s. Deepti Polycon:and has wrongly been implicated in the
‘matter.

6. By filing anapplication under'Section 243 (2) of Cr.P.C; the applicant
made a prayer to the Trial Court forsummoning the documents mentioned in
:the application, in‘order.to:show that he is not the proprietor of the factory
:and, therefore, he.can not:be-held liable for manipulation of the electricity
:meter, if any.

7. ‘Application was opposed by the respondents.
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8. The Trial Court by. the impugned-order dated 28.5.2016 hasrejected
the applicationon the ground that the personwho isa proprietor as well as
the person who is using the premises are consumer. Therefore; the person
who was using the premises is also liable to be punished under Section 135

" (1) of Electricity-Act, if it is found that there was theft of electricity.

9. Further more, it was held that if the applicant wants to produce-any
document pertaining to the title of M/s. Deepti Polycon, then he can obtain

" the said documents from the concerned-department in accordance with law

and therefore, the prayer for summoning the documents pertaining to grant of
loan as well as the registration of M/s. Deepti Polycon Factory was rejected.

10. The learned counsel for the applicant submitted that he is required to
-prove his defence'and at this stage unless and until the Trial Court comes to

.the conclusion that the documents are not relevant and the application has

‘been filed with intention to delay or vex the proceedings or for defeating the
.ends of justice, the opportunity of leading defence evidence cannot be denied.
The Trial Court should have summoned the documents. It is further submitted
that in the impugned order, merely by saying that the person whois also in -

.possession of the premises is responsible for theft of electricity, nothing has

beenheld that the documents which are sought to. be summoned are not relevant.

11.  Percontra, the learned counsel for the respondents submitted that the
applicantihas already produced certificate from the Office of Commercial
Tax inrelation to firm M/s Deepti Polycon to show that the accused No.1
Ramjidaswas the proprietor of the firm and, therefore, the documents which

-applicant:wants to summon are not relevant. Further it is. submitted by the
-counselfor the respondents that the applicant had:signed the Panchnama,
<which:-was prepared under Section 126, 135 of Electricity Act, 2003. Thus, it

is ‘clear-that at the time of inspection he was present in the premises.

~ Accordingly; it is submitted by the counsel for the respondents that since the
-applicant is also in-possession of the premises of M/s. Deepti Polycon,
.therefore; he is also.responsible for the theft of electricity.

12. © ‘Heard thellearned counsel forthc.parties.' -

.13, Section243(2) of CLP.C read as under:

"(2) If the:accused; after-he has entered upon his defense
:applies:to.the Magistrate to-issue any process.for compelling
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the attendance of any witness for the purpose of examination
Or cross examination, or the production of any document or
other thing, the Magistrate shall issue such process unless he
considers that such application should be refused on the ground
that it is made for the purpose of vexation or delay or for
defeating the ends of justice and such ground shall be recorded
by him in writing; ! y

Provided that, when the accused has cross examined
or had the opportunity of cross examining any witness before
entering on his defense, the attendance of such witness shall
not be compelled under this section, unless the Magistrate is
satisfied that it is necessary for the ends of Justice."

14.  Itiswell established principle of law that Fair Trial is the main object
of criminal law and it should not be hampered in any manner. Fair Trial must
be accorded to every accused. Denial of fair trial is as much injustice to the
accused and justice should not only be done, it should be seen to have been
done.

14A. In the case of J. Jayalalithaa and others Vs. State of Karnataka
and othersreported in 2014 (2) SCC 401, it is held as under:

"that free and fair trial is sine qua non of Article 21 of the
Constitution. Right to get fair trial is not only a basic
fundamental right but a human right also. Therefore, any
hindrance in a fair trial could be violative of Article 14 of the
Constitution.

15.  The Supreme Court in case of T. Nagappa Vs. Y.R. Muralidhar
reported in (2008) 5 SCC 633, has held that" The right to defend oneself and
for that purpose to adduce evidence is recognized by he Parliament initerms
of sub-section (2) of section 243 of the Code of Criminal Procedure". Itis
further held "that it is the accused who knows how to prove the defence and
what should be the nature of the evidence is not a matter should be left only to
the discretion of the Court". . :

16.  However, the Court must determine that whether the application filed
by the applicant accused is bona fide or not or whether he intends to bring on
record the relevant material or not. At the same there cannot be doubt that
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accused should not be allowed to unnécessarily protract trial or summon
witness whose evidence would not be at all relevant. ™

17.  If the facts of the present case are considered in the light of the
provision of Section 243 (2) of Cr.P.C, it is clear that the applicant intends to
establish the fact that he is not the proprietor of M/s. Deepti Polycon. If he '
wants to summon the documents to show that the accused No.1 Ramjidas
was the proprietor then he must get fair opportumty to prove the defence.

Even the Trial Court whil€ rejecting the application has not held that the
documents which the applicant wants to summon are not relevant. Merely
because he can obtain the documents undér the Right to Information Act by
itself is not sufficient to reject the application, in view of the specific averments
made by the applicant in the application that the docments cannot be supplied
to him under the Right to Information Act as the same pertains to third party.

18.  The Trial Court has also not held that the application has been filed to
delay the proceedings. The application under Section 243 (2) of Cr.P.C can
be rejected only when the Court comes to a conclusion that the documents
sought to be summoned are not relevant and the application has been filed to
delay or vex the proceedings.

19.  Since fair trial is the cardinal principle of law and the accused must get
reasonable opportunity to defend hlrnself and it'is for the accused to decide
that what evidence he wants to lead in support of his defence, therefore in the
considered view of this Court the applicant must get an opportunity to summon
the documents as desired by him. Further merely because the docurnents are
got produced through the Court under Section 243 (2) of Cr.P.C, it would
not mean that the effect of the documents so summoned cannot be seen.
Further merely be (sic:by) summoning the documents under Section 243 (2)
of Cr.P.C it would not mean that the accused is not required to prove those
documents in accordance with law. The Trial Court is still required to decide
that whether the accused has succeeded in proving his defence on the basis of
those:documents or not? '

20. © Accordingly, the order dated 28.5.2016 passed by the Trial Court is
set aside. The application filed by the apphcant for summonmg the documents
as mentioned in the application, is allowed.

21.  Asitisevident from the record that the case is pending since 2005.
Much delay has already been caused and 11 years have already passed.
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Therefore, unlimited time cannot be allowed to be given to the:applicant to
prove his defence, therefore, it is directed that the Trial Court shall.conclude
the Trial within a period of three months positively -from the date of
communication of this order.

22.  With the aforesaid observation; the petition filed under Section 482 of
Cr.P.C isallowed. '

Application allowed.
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MISCELLANEQUS CRIMINAL CASE
. Before Mr. Justice GS. Ahluwalia
M.Cr.C. No. 12242/2016 (Gwalior) decided on 18 November, 2016

NICKY CHAURASIA ..Applicant
Vs. i .
‘VIMALKUMAR ...Non-applicant

Negotiable Instruments :Act (26 of 1881), Section 20 and
‘Criminal Procedure Code, 1973 (2 of 1 974), Section 313 - Effect of
-admission of signatures on cheque and giving it to the payee - Held -
‘Once accused admits signature on the cheque and also that he gave
'the same to the payee, presumption w/S 20 of Negotiable Instrument
Act-can be drawn - Further held - Where one person signs and delivers
‘toianother a paper stamped in accordance with the law relating to
‘negotiable instruments which is either wholly blank or having written
ithereon an incomplete negotiable instrument then he gives prima facie
‘authorityto the holder to complete an incomplete negotiable instrument,

(Paras'10 &'12)
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Casereferreds;- . . -

“M.Cr.C. No. 8893/2015 order dated 26.08.2015.

Vijay S. Chauhan, for the applicant.
H.K. Shukla, for the non-applicant. -

_ ~ ORDER
G.S. ALUWALIA, J. :- This petition under Section 482 of Cr.P.C.

" has been filed against the order dated 26.9.2016 passed by the Court of IT

Additional Sessions Judge, Ashok Nagar in Criminal RevisionNo0.25/2016
arising out of order dated 2.7.2016 passed by J M.F.C., Ashok Nagar in.
Criminal Case No.2484/2014. .

2. The necessary facts for the disposal of the present petition in short.
are that the respondent has filed a complaint under Section 138 of Negotiable:
Instruments Act (for short NI Act') alleging that he and the applicant/accused
arein the same business and, therefore, known to each other. The applicant.
had demanded Rs.3 lacs from the respondent to meet his domestic.
requirements.and when the respondent/ complainant demanded his money
back, the applicant gave him a cheque ori 22.08.2014 by signing the same:
and he. had also requested the respondent not to present the. cheque.
immediately and he should present the cheque after two or three days. On
26.9.2014, the cheque was presented which was returned unpaid on
26.9.2014 itself with a note that the account does not have sufficient funds.A
statutory notice was given and thereafter the complaint under Section 138 of
NI Act was filed.

3. After the complainant examined all his witnesses and the statement of
the-applicant was recorded under Section 313 of CiPC., the applicant filed
an‘application for sending the cheque in dispute to a handwriting experton
the allegation that the cheque in dispute does not bear his signature as well as
the other contents are also not in his handwriting.

4. ° Thetrial court after considering the fact that, in his statement under
Section 313 of CrPC, the applicant/accused has admitted that the chequein .
dispute bears his signature, rejected the dpplication and held that once the-

accused has admitted his signature on the cheque in dispute then the cheque

is not required to be send to the handwriting expert to find out that in whose

handwriting the remaining contents are.
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5. Being aggrieved by the order of the trial court, the applicant filed a
criminal revision too which has been dismissed by the revisional court by order
dated 26.9.2016.

6. Heard the learned counsel for the parties.

”
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7. In statement under Seetion 313 of CrPC, inreply to question No.5,
the applicant has admitted that he had signed the cheque No.759479 and he
had given the same to the complainant. In reply to question No.7, the applicant
has admitted that he had given the disputed cheque to the complainant. He
has further admitted in reply to question No.8 that he had received the registered
notice sent by the complainant. Thus, it is clear that the applicant had not
denied his signature on the cheque in dispute,

8. In the case of Vipin Kumar Vimal Kumar H.U.F Vs. Shobhit Kumar
@ Mintu Samaiya (M.Cr.C.No.8893/2015), a Coordinate Bench of this
Court by order dated 26.8.2015 held as under:-

“12. On the basis of the aforesaid discussion, it would be
apparent that Magistrate did not consider that fact that none
of the cheque was returned by the bank on the ground that
signature found on the cheque does not match with the specimen
signatures kept in the bank and therefore, prima facie there
was no need to refer any of the cheque to the hand-writing
expert for verification of the signature of the respondent. So
far as ink etc. found on the remaining text of the cheque is
concerned, it could be in the handwriting of a particular person
then, without taking any specimen of that hand-writing, expert
cannot say anything about that hand-writing. At the most, it~ -
can be said that remaining text of the cheque was not in the
hand-writing of the respondent. However, it is admitted by the
parties that remaining text of the cheque is not required to be
in the hand-writing of the respondent. In this context, the order
passed by the single Bench of this Court in case of Satyendra
Upadhyay (supra) and Bhadauriya Tiles (supra) may be
referred, in which it is held that when it is found that signature
on the cheque was of the accused then, there is rio need to
refer the cheque to the hand-writing expert for remaining text
of the cheque because of various presumptions given in the
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provision of NI Act like Section 20. Hence, the application
filed by the respondent was not acceptable. It was filed only
to cause delay otherwise, after getting a report from one
handwriting expert, again the cheques are to be referred to
another hand-writing expert of the choice of the complainant
and a conflictjn the opinions of two hand-writing experts will
not glve any clear cut result to the Court. By acceptance of
such application, only.delay would be caused in the trial.”

9. Section 20 of NI Act reads as under:-

*20. Inchoate stamped instruments.—Where one person signs

and delivers to another a paper stamped in accordance with
the law relating to negotiable instruments then in force in India,
and either wholly blank or having written thereon an incomplete
negotiable instrument, he thereby gives prima facie authority
to the holder thereof to make or complete, as the case may
be, upon it a negotiable instrument, for any amount specified
therein and not exceeding the amount covered by the stamp.
The person so signing shall be liable upon such instrument, in
the capacity in which he signed the same, to any holder in due
course for such amount; provided that no person other than a
holder in due course shall recover from the person delivering
the instrument anything in excess.of the amount intended by
him to be paid thereunder.”

10.  Thus, it is clear that where one person signs and delivers to anothera
paper stamped in accordance with the law relating to negotiable instruments
which is either wholly blank or having written thereon an incomplete negotiable
instrument then he thereby gives prima-facie authority to the holder to complete
an mcomplete negotlable instrument.

11. Itis well established principle of law that an accused has a right of fair
trial. He has a right to defend himself as a human as well as it is his fundamental
right. The applicant has taken a defence that there was a loan transaction
between the applicant arid the complainant but stated that he had taken a loan
of Rs.1 lacs and he has returned the same. Whether, this defence is plausible
or not, is a matter which is to be considered by the trial court.

12.  However, once the applicant/accused has admitted his signatures on
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the cheque in dispute and has also admitted that he had given the same to the
applicant (sic:non-applicant), thena presumption can be drawn under Section
20 of NI Act.

13.  Thus, in the facts and circumstances of the case, this Court is m‘ltha .

opinion that the trial court hds not.committed any error in rejecting the
application filed by the complainant for sending the cheque in dispute to the
handwriting expert.

14, Accordingly, the present petition is dismissed without any costs.

Application dismissed.
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