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Adhyapftk Samvarg (Employmeut & Coudtttons of Servtces)
Rules, M.P., 2008, Education Guarantee Scheme, M. P, 1997, Panchayat
Samvida Shdla Shikshak (Appointment and Conditions of Service)
Rules, M.P. 2001 and Panchayat Samvida Shala Shikshak (Employment
and -Conditions of Contract) Niyam, M.E, 2005 — Representation of
the petitioner has been rejected and recovery ordered against him —
Petitioner was appointed as Guruji in the year 2007 —He was appointed
as Samvida Shala Shikshak Grade-11I in year 2012 by an order dated
11. 10 2012 and he was absorbed as Adhyapak on 25.06.2015 — Certainly
he'is not at all entitled for a regular pay scale rwht from the year 2007
— At the best he is entitled for a pay scale of Samvida Shala Shikshak
Grade-III only w.e.f. 11.10.2012 and pay scale to the post of Adhyapak
- only w.e.f. 25.06.2015 — Order of recovery passed by the respondents
does notf warrant any interference — Petition dlsmlssed [Vmod Rathore
'Vs. State of M.P.] ' ...823

WW(#WG#V#W@?W#)W 7.9, 2008, Rrear
yrRet T, 7.9, 1997, TATIT GET Grer e (Fragfea i dar a1 .
ord) (m, 7.7, 2001 T TIrIT 93T wer Rigs (duarv it wihaer 1
od) fam, gF 2005 — AT BT AR IR fHar a1 i U
freg A amfra &Y 1 — ar & 9 2007 § TN e fear T
a7 — B9 Y AT 11.10.2012 T a¥ 2012 ¥ Wi wen Rrae
Aofi-IIl & wg R frgaa fFar Tar 9T 25.06.2015 S AT B T A
smifad far Tar — Piww wu |/, 98 W8 o 2007 @ Prafm oo
®T faeqpa o gFaR TE — SAET | SUTIT 9% A1H 11.10.2012 § 9¥di ®Y
¥ dfaar wrar rae foi-1I1 & g &1 &) 717 25.06.2015 | TATG
WY 4 FHATIS B T B Iq9A &1 §@eR & — geaeffror grr vl axpeh
F gew ¥ fall swaT @1 smawwar 9 — wiyer wilRv) (s
RfelY fa. 7.y wow) _ _ ...823

_ Arbitration and Conciliation Act (26 of 1996), Section 11 —

Appointment of Arbitrator — Termination of contract by the respondent
—Applicant seeking appointment of arbitrator for deciding the dispute
—Held —As per Clause 24 and 25 of the agreement, there is a prescribed
procedure for settling the dispute and appointment of arbitrator —
Applicant was required to approach the competent authority i.e. Chief
Executive Officer before filing the present application — Applicant has



6 . INDEX

directly approached this Courtwithout exhausting the procedure laid _
down in the agreement — Mandatory condition for approaching this
Court as provided u/S 11 of the Act has not been comiplied with —
Arbitration cases dismissed. [Agrawal Construction Co. (M/s.) Vs. M.P.
Rural Development Authority] . - - . %45

, AT IV GAT JRIIT (1996 BT 26), GRT 11 — FEIVRr B
ﬁgﬁff—uaaﬁamwﬁﬂmqﬂamfaﬁw#ﬁmamﬁﬁ!ﬂ
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25$ﬁm,ﬁmza}ﬁma%ﬁmw‘aﬁﬁgﬁﬁ'mﬁﬁqwﬁ%ﬁ
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wIfq Y= srfuTeT afted ® wwer e s o — smTE W
el / ﬂnﬁumaﬁﬁ:ﬁvﬁﬂiﬁmvﬂﬁwﬁwﬁaw
€ — WA B WA WH B AT wd ot oS it @) s
11$dmm%émﬁmﬁmwé—wuw
IR | (AT BT 5. @.) . f. sva s@ante guaiied)
: . ¥45

Army Act, (45 of 1950), Section 125 & 126 and Criminal Courts
and Court-martial (Adjustment of Jurisdiction) Rules, 1952, Rule 3 &
4—Nature of - Held — Are mandatory snd the effect of non-compliance °
thereof is that the entire exercise would be vitiated and held to be null
and void. [Karamjeet Singh Vs. State of M.P.] ...946

WA FRAIT (1950 BT 45), €T 125 T 126 vF 208 ~raray afv
#ww(mwﬁmwwwwm 1952, [5%% 3 T 4 — F7
oY — AAEIRT — smemE @ Qo 99 IS B g uw @ fp
ot srfard) gfa &1 STl qer ama v@ e swwrd Wl | (@i

fie f4. 70, =) ...946

.Army Act, (45 of 1950), Section 125 & 126 and Criminal Courts
and Court-martial (Adjustment of Jurisdiction) Rules, 1952, Rule 3 &
4 — Trial of offence— Accused army man — Criminal Court and Court-
martial both have concurrent jurisdiction — If the criminal Court is of
the opinion that proceedings be instituted before itself, the procedure
before proceeding with the trial is that notice as provided u/S 125 &
126 of the Army Act to Commanding Officer is required to be issued —
It is a mandatory requirement — Non-compliance of which vitiates the

entire exercise and proceedings will be held to be null and void.
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[Karamjeet Singh Vs. State of M.P.] o ....946-

#Wmﬁw(msanﬁ) w:zsafzswmwmm‘v
#WW(@@WWWWWW 1952, [799 3 T 4 — AT
@7 frareor — aftrgaa W — Tve SETEE 1@ 4 e 9 @ ue
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sftreTd # Fifew s f5 @ AP @) arr 125 ©§ 126 @ Fadq
Sygfema 2, WY faraT s aniféra @ — aw @ a9 adar € — syt
Furad dqof ardardl s R I aen aim‘a'rl%m qFET T A
sgxrdl Wil | (svaslla Rig 4. 9.9, I153) . ...946

Building and Other Construction Workers’ (Regulation of
Employment and Conditions of Service) Act (27 of 1996), Section 2(1)(d)
and Factories Act (63 of 1948), Section 2(k) & (m) — Appellant
challenging the dismissal of writ petition in which the show cause notice
was challenged on the ground that Section 2(1)(d) is not applicable in
respect of building or other construction work to which the Factories
Act would apply — Held = Since the construction under taken by
appellant was not undertaken by the employees of the appellant but
by an independent contractor, therefore, the workers engaged in the
construction work were not covered under the Factories Act and would
be covered under Section 2(1)(d) of the Act —Appeal dismissed. [Vippy
Industries Ltd. Vs. Assessing Officer, Under Building and Other
Construction Workers’ Welfare Cess Act, 1996] (DB)...789

. gaq vq N wiaor sHer (aiuw ffgaT 7 dar ad)
g (1996 &7 27), ar 2(1)(F)) VT Frea@rw ST (1948 #7 63),
g7 2(%) T (v5) — adieneff grr Re anfaet #Y enlsh @ gt & wF
o 5 arer Farat Fifed o 39 areR ) A Y g off R waA
wq s Wiy s f s afifem 9rg ' 9Ee geg ¥
arr 2(1)() Taisw Y 2 - afufaiRe — 4fe adearefl gr flt @
d@ivfor 9 Sumy o afleeff @ si=@Ral g 9 afes & @@=
3PN FRI FATdT W ¥@T o, gufdy,,whmie ol @ gy sHer
PREET affET @ sara sresTa 99 B aur afufran @ awn
200)@). = araﬁaﬁmﬁﬂsﬁ Ffrer @Rw 1 (e s fa. fa.
FATET IfERR, JsY ﬁﬁ%wmm‘rﬁﬁ'vﬂﬁ 994 davIN 49 yac,
1996) .

(DBY)...789
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Civil Law —Adverse Possession — Appellantslplamtlffs filed suit
for declaration of title on the basis of adverse possession and for
permanent injunction — Concurrent findings of fact — Second Appeal -
Held — No declaration can be sought on the basis of adverse possession

inasmuch as adverse possession can be used as a shield and notas a -

sword as per the dictum of Apex Court laid down in Gurudwara Sahib’s

". case reported in (2014) 1 SCC 669 — No.Substantial question of law
involved — Appeal dismissed. [Ramsanehi Vs. MST Rajjuwa] ...899 -

Rrfaer Rfer — gfager seor — aqtﬁmaﬁﬂ'uT/m?ﬁTrvr#uﬁmsaﬁn
a%mmwwaﬁu?wnwwnﬁmﬁwﬁq_muwmﬁm qy

# wad! fred — g ardier — afrfeiRa — oheg oot 3 o W

oig wiyo 7 AT o "y, Set 9@ % (2014) 1 SCC 669 A THFRR
THERT Wied @ YT # wdled YR 3 IR 3 AR sRigd
ool BT YA 2T B WA N fhay & wwar 2, qaaR @ w9y F 7@ — fafy
a?rﬁs‘mqgruwamwfwwé’r mmﬁml(ﬂwﬁa"rﬁvm
waitam) ..899

Civil Procedure Code (5 of 1908), Section 10 — Stay of
Proceeding — Held — Provisions of Section 10 CPC can only be attracted
where parties to the suit are same, the entire subject matter of both
the suits are directly and substantially the same and identical —In the
present case, parties in both the suits are different and reliefs claimed
by the plaintiffin both the suits are not identical and therefore Judament
_ passed in the previous suit will not operate as res judicata in the
subsequent suit — Trial Court rightly rejected the application — Petition
dismissed. [Mahant Hanuman Das Guru Swami Purshottam Das Ji Vs.
Sapna Choudhary] . e *51

Rifaer afar wizar (1908 #7 5), anr 10 — Brefarst &1 d&r wrw
— affreiRa — fafaw afewr wfear & owT 10 @ SwEg Paa a9
M7 Eld ¥ W7 9% B TEER WA W, €t A o Wyl fawg
], GTUEA: YT R G0 U@ WARY § — qd9 9@y F, g9F arer
ﬁumﬁw%amﬁﬁam#mﬁmwﬁrmwaﬁmqw
T ¢ v gy qd aie % wiRe fear Tar Profr sramad 9w W
R ¥ yaffe 1 s - Rane e 3 sfi W @ arded
s fawar — mﬁmml(ﬂaaﬁmmgﬁvmﬁgﬁqﬁ‘m
Tsﬁﬁfm?ﬁ'ﬁﬁ) ‘ %351

— ‘l-g‘
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INDEX 9
. Civil Procedure Code (5 of 1908), Order 30 Rule 1 and -

Partuership Act, (9 of 1932), Section 69(2) —~ Maintainability of Suit -
Respondent/plaintiff firm filed a recovery suit represented by its two
partners against the petitioners — Out of two partners, one partoer
. was not a registered partner— Held — Section 69(2) of the Act of 1932
prohibits institution of suit filed bya partnership firm or the partners
- against a third party unless atleast two qualified partners (whose names
are mentioned in registration certificate of partnership firm) represent
the plaintiff partnership firm — In the present case, institution of suit
by only one qualified partner runs contrary to the mandatory provisions
of Section 69(2) of the Act— Suit not maintainable and is accordingly
dismissed — Revision allowed. [Vijay Kumar Vs, M/s. Shriram
Industries] ...937

 Rifae afear wlear (1908 @7 5) S3er 30 faaw 1 7 Arfivnd
I, (1932 BT 9), GRT 69(2) — 17 #1 Byofiyar — yeaeff /ard) wl
- AT & fareg @ aqE 91e v fear Rraer fafiftea owe @
ARt &R foar | — <A Anflert ¥ 4 o WRslay ariar 2
Aar — AffEfRT — 1932 9 afafrm & e e9(2), va wriier) wf =7
TERT g1 IR tseR @ fawg 9w 9Rem fear s wfafrg oxd
g v s % 9 R o9 3 aftfa arfiar R 7 gt o7 &
oregl Tarr—yy 7 efowfRae 8) urlerd wd @1 sfafiiee T o —
i BT 7, dad ¢o AfdT ArieR §RT 9T &1 $iera fsar o,
FfEfran a7 arT 69(2) T aeue wyEEl ® fawd WTer # — arg qwei
T U@ TIER GRS — gadeor s (o A fa 3, sikm
FIE) ...937

. Civil Procedure Code (5 of 1908), Order 43 Rule 1 & 2 —-Appeal
against order of setting aside judgment and decree and remanding the
matter for retrial — In appeal respondent filed two applications, one
under Order 6 Rule 17 C.P.C., amendment sought, that u/S 169(2)
MPLRC 1959, respondent No. 1 got bhumiswami rights after remaining
possession for two years and other application under Order 41 Rule -
27 C.P.C. for taking documents on record to show possession over the
property, appellate Court allowed both applications — Held — Possession
of respondent No. 1 was undisputed, he raised plea of adverse
possession also according to appellant the land was given to respondent

_No. 1 on Ardhbatai, she claimed possession u/S 168 MPLRC, therefore
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- this question can be decided on the basis of material available on record
— Certified copy of Khasra can be admitted without any evidence and
read in evidence — Merely on producing some additional document,
which was already in possession during pendencey of suit, matter should
.not be remanded to trial Court — Order of remand set aside, appeal
allowed. [Sevanti Bai Vs. Babu Singh] ...885

Rifaer Afpar afear (1908 &7 5) @R 43 g 192z -~ fofa
et srure fd Wt ©F YA faEReT ?g wwer vfidfe v @ amdu @
frag et — arfie 7 wweff 3 < emdes ywga f5a. go, adw 6 fFram
17 Riu . @ ofaefa Wates =reT T 5 ueefl w1 @) ¥, g
wiean, 1959 @ a1 169(2) B Fafa, & 9¢ @ e X WA B TN
Afvaarft aftieR yrd g 9o o= AMdSH, A 41 w27 fywd. @
Fata, Waka WX e sl @ fav swEw afee w & 8, afd
qrTed | A amdee Ao fed — afufreffRa — gweff w1 @71 a0
arfqarfed o, S ufusa $eol &1 arfivars # Somn, adaneff ¢ aqar
gwaeff . 1 # wefgerd o Gfy & 1T of), vEd 2.9, g—verea whar #9
g 168 B Fwla Feol o7 T1am {41, gwfay 59 v &1 fafreew afea
R UG 91 @ IMER 4R fHar o1 9&ar 8 — @ay 9 g ufa
w1 for ot wiew @ w5 foar <7 Waar 2 AR wiew ¥ ugr o1 9adn
B — 7 §£% JAffRe R 9wga 52 ot W), W 3 @ afa
F TR Ugd @ Fedl ¥ o1, AT fa=mer =marey o ufud e T fear
o iRy — wfgweT BT SR s, It WeR | ([Ed 91§ fa =g,
fRig) ‘ ...885

Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rule 9(1) — Held — As per Rule 9(1), an employee can be placed
under suspension (a) where a disciplinary proceeding against him is
contemplated or is pending, or (b) where a case against him in respect

of any criminal offence is under investigation, inquiry or trial. [Umesh
Shukla Vs. State of M.P.] - «.807

Rifaer dar (@f@err, fraaer aiv snfta) Aag 530 1966 T
9(1) — aftreiRa — Fraw 9(1) @ s, foxft wf=ard &1 fordas F war
ST gaar @ (Q) 9eT 9ue faws st srfard frareEls ar |fyw
gl arerar () et www faem fodl <ifvs® s & weg o oo,
adwer, 914 47 frawer 3 Ahr & (S gaer 4 w9y, W) L..807

Civil Services (Classification, Control and Appeal) Rufes, M.P.
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1 966 -Rule 9(1 Ma) & 9(5)((1), (2-a) (2-b) — Disciplinary Enquiry and
Criminal Investwatton/Enqmty ‘Automatic revocation of suspension
order; if charge:sheet not filed within 90 days — Held — Conjoint reading -
of these rules, makes it clear that question of automatic revocation of
‘suspension would arise when employee is placed .under suspension
because of disciplinary proceeding as per Rule 9(1)(a) of the Rules’
but in the présent case, petitioner was not suspended because of any .
- disciplinary proceeding, but was suspended because an investigation
for a criminal offence was going on — In such circumstances, there is
1o provision in the Rules that suspension would automatically revoked
-after 90 days — Further held ~ Despite pendency of a criminal-
investigation/enquiry, the ‘employer may initiate a disciplinary
proceeding against the employee — In the present case, there is nothing
to show that order has been passed under the dictate of Lokayukt
rather the same has been passed with proper application of mind and
necessary ingredients for placing the petitioner under suspension is
- taken into gccount — Petition dlsmlssed [Umesh Shukla Vs. State of
" M.PJ] ‘ . ..807

. Rifaer gar (avﬁ’m e giv adfia) fAaa 24, 1966, ffv’l?m
()5) 7 9G)(%). (—¥)—FY) — srgeTariE G ¥4 wlsw =g, wra
— Free Ay 9). @@ ), IR aves &) g0 AT B dR g
TE frar wmar — aftfeiRa — g9 et & @ 9w ©® 9 W) aw
we § 5 e sy 9 ww el 31 U a9 See g wie
HHar B Pt & fraw o(1)(Y) 9 auR ammate sriard 3 wRor
frdes & w@r mar @ g adwm gweer 7, ard W feedt sEate
orEadl & ST Frefaa 7@ fear mar o afvs safay frefaa fear Tar
U1 TS (@ TSP GBI BY AT A W@ 20T — I uRRerfEl F,
ﬁmﬁﬁaﬁs‘ma%‘?ﬁsgoﬁﬂ?a%mmﬁmwmmﬁm—
amt wtfrefa — mﬁmeq‘W/mﬁaﬁamﬁa?maﬁW
AN & fa%g Jgemaie Ffad) aR" TR wEHar & — IEAE TERy
4, 7% ol @ fav @p 7 fr dlorged @ et W oty wike frar
4T 8, 9fed 99 whass 3 Sfaw gatr & wrer wiRka frar T @ ok A
_ aﬁﬁﬁw#wﬁ%ﬁmaﬁaﬁﬁmm#ﬁmwéémﬁmr

@Tﬂm(vﬁw!lamﬁ 7y I9g) - ' ..807

Civil Services (Pensmn) Rules, M.P. 1976, Rule 9 — Petltloner
‘challeugmg the order of withholding 100% peusmn and clause (Kha)
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of GAD circular no, C-6-2/98/3/1 dated 08.02.1999 — Held — As per
language of circular, first part denies the applicability of principle of
natural justice which is foundational and fundamental concept against
undue exercise of power of authority — Principle of natural justice
consist with two components “Audi Alteram Partem” i.e., nobody shall
be condemned unheard and “Nemo debtet esse Judex in propria Sue -
f causa”, i.e. Nobody shall be judge in own case — Audi Alteram Partem
is fundamental in governance to the rule of Law — The principle of
natural justice is implied even the statute do not contemplate so,
particularly when the order passed by authority is prejudicial to the
-affected person, and effects the civil consequences, otherwise the order
cannot be said to have passed with fairness and judicially — Condition
of denial of issuance of notice and affording an opportunity in the

circular is arbitrary, unfair and unjust. [Nirmal Kumar Jain Vs. State
of M.P.] ...856

fifaa dar (Ferg) s 77 1976, Fraw 9 — art 3 100% d=19
WS M F AR TG 9= U RAEET gRex w5, W-6—2/98 /3 /1
f&TT® 08.02.1999 3 ws(@) & gad & — affeiRa — e € s
B ATER, v A Auffe = @ Rgia st wilRteerd @ i o1
FuHTF /aafia 9atT @ fag wifas @ g Rera € @) gatsgar
FEHR war 8 — Fafie 2w & frgra F < uoe wifa € g ve
& M g derfa fedt oA fam g s € swmEr wRhw st
“P1g *ft @f A A B W@ Protrs T8 8 gear - g w5
H g1 T, A @ ey @ o F qavm @ - Sufife = e fagra
faaféra @ wafy s ¢ar aqeara 9 avar, faftre wy @ 99 e
g UIRT e, gl wafym ) ufime yam srear 2 sy s
fafaer v 819 €, srwem Ry &t e @ @ =ma Wy @ wlka
fa S =Y @e1 S woar — 9Rum F Afew W O U9 ey va
FET ISR v B I T, ﬂﬁﬁwmﬂﬁl(ﬁﬁamm
9@ fa. 7.7, woa) ..856

Constitution — Article 226 — Public Interest Litigation -
Government of M.P., publishes text books for schools run by the State
Government—Photo of the Chief Minister and good works should be
published in every book, so that message would reach to every child of
the State — Held — Holder of a constitutional post, who is responsible
for over all development of the State, the Chief Minister is well within
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- _his right to conirey his expectations and thoughts to young generation
_of the State — No prima facie case for admitting the petition — Petition
- dismissed. [Tapan Bhattacharya (Dr.) Vs State of MLP.] (DB) .%63

aiaerT — a;gw‘azzs—aia‘f??rm 1Y, ATEA, 58 WXPR
Wmm@mﬁgmﬁagﬁﬁuaﬂﬁmw%—mﬁ'
gmﬁgwﬁmﬁﬁamﬂmfwuwﬁmmﬁvm.
W39, ST @ s IW d9 ugd — AtEiRe - s gdenfie
TeaRE Wl % wsa @ watier fAew ® fay gwxard) @, wsw @ gar
i aF AN ey v AR wgae 2y Al o aiterR @
gell—wrfa Max 2 — Wi o' SR o I U TRAT BT TEl
g — aifaer @it | (aua wgerad (31.) fa 7.y, =) (DB)...*63

Constitution — Article 3004 — Protection thereof — When can
be claimed — Held — To claim protection of the Article, onus is on the
person claiming to show that the land in question is his property and
he had acquired Bhumiswami rights. [Ga_]raj Singh Vs. State of MLP.]

...889

TIIETT — FYBT 3007 — ST WREVT — e qET {FAT =T wHar
2 — aftfraifRa — oee8® @ WA &1 <Tar oY BY, Q9T B AT
afyd W a7 <@ o1 AR ® f5 vermn qft oue Wuke @ wom wwd
Afrarft & after aifa o3 fad o (oRe e f4 7.9, wrey) ...889

Court Fees Act (l7 of 18 70), Section 7(ifi) & 7(iv)(c) — Payment
of Court Fees — Deed of transfer/conveyance — Executant or non-
executant — Ad-Valorem or fixed — Three situations discussed. [Geeta
Omre (Smt ) Vs. Smt. Chandrakanta Rai] - ...874

=TT W Sy (1370 BT 7). Y 7(iii) 7 Aiv)(c) —
“raTea WY ®Y sl — afaRoT / gEIAReT B fae — frsarg® A AR
‘ﬁmm—q\mﬂmmﬁrﬁ‘ﬂa—mﬁuﬁm‘aﬁﬁfaﬁﬂz‘lﬁnﬁr
A (hwdl) fa St asssiar wg) - - ; - «.874

Court Fees Act (7 of 1870), Sectum 7(iii) & 7(iv)(c) — Under
valuation and deficit conrt fees — Facts - Respondentlplamtlff filed a
suit for declaration that gift deed executed by plaintiff (mother of the
" petitioner) in favour of petitioner/defendant is null & void— Objection

regarding under valuation and deficit court fees by defendant/petitioner
was rejected by.trial Court — Held — The plaintiff. (mother) being
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executant of the gift deed in favour of defendant (daughter) has parted .

with possession of the property, so in this light of the fact the order
impugned herein is unsustainable in the eyes of law and therefore set
aside - Trial Court directed to reconsider and decide the objection of

the petitioner/defendant afresh — Petition disposed of. [Geeta Omre .

(Smt.) Vs. Smt. Chandrakanta Rai] S ..874

~rATTY BT T (1870 BT 7). €RT 7(ii) 7 7(iv)(c) — =T

JedT o ¥9 ~ared oy # 74 — qea — gweff /ardt g mivow 2
arg uegd four f& adl @ & owan) g o/ aRE @ um ¥
ﬁmﬁamﬁaawa@vﬁxé oo <rrerE g gftard) /arh
T 7 [oAIHT (G Ay B ¥ ol § uakm andv aefier fear
T — afrfeiRa - afErd (=) @ va ¥ < e a1 e w9

P A7, A (A7) R @ we € feT gY 2. 39 UoR 9%y @ arale
#, 78l anafie amw faftr &Y gfe F orwm @ A A sk guhh
I fear T ~ AR wmaen &t AEl /ofiErd @ ardn ye
gAfmR B39 i R RR @ fafifEe o3 @ fav PR fear -
afereT Frraa B wF | (i et (sfereh) R s a=@Tar <) ...874

.Criminal Courts and Court-martial (Adjustment of Jurisdiciion)
Rules, 1952, Rule 3 & 4 — See — Criminal Procedure Code, 1973,

Section 475 [Karamjeet Singh Vs. State of M.P.] - ...946

T YIIGT I QT ey (AfEreiar a1 warate)
1952, 9 3 T 4 — 3W — 3vs gfHar Giedr, 1973, GRT 475 (Svei
fue fa 7w, wow) ...946

Criminal Procedure Code, 1973 (2 of 1974), Sections 156(3),
173(8) & 465(2) — See — Prevention of Corruption Act, 1988, Section
13(1)(e) r/'w Section 13(2) [Raj Kamal Sharma Vs. State of MLP. through
Special Police Establishment (Lokayukt)] | (DB)...*58

qUS BiHT Afedl, 1973 (1974 BT 2), (I 156(3). 173(8) T 465(2)

'~ B@ — GRTEIY [T A, 1988, SIRT 13(1)(3) HE9Iod ST 13(2)
(o1 e Tl 3. 7.y s g wvd givw sRRarde (@tergm)
(DB)...*58

Criminal Procedure dee, 1973 (2 0of 1974), Section 1 95 (1)(a)@i)
& 216, Penal Code (45 of 1860), Sections 186, 353 & 506 part II and
Electricity Act (36 of 2003), Section 135 — Alteration of charges —

L1}
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Electrtc:ty theft case - Imtlally charge u/S 135 of Electnclty Act was
- framed against the accused but later, charges u/S 186, 353 and 506

" part I of IPC were added by the trial Court— Held - There is a specific
bar created u/S 195(1)(a)(i) CrPC according to which the trial Court
cannot take cognizance of the offence u/S 186 IPC without there being
any complaint by the concerned pubhc servant — Further held — Since
".the mgredlents of the offence u/S 186 and 353 IPC are dlfferent court
can take cognizance of offence u/S 353 IPC — Charge u/S 186 IPC set
aside — Trial Court to proceed with charges u/S 353 and 506 part II
IPC and u/S 135 Electricity Act, 2003 — Application partly allowed.
[Pooran Singh Jatav Vs. State of M.P.] : . ¥56 -

qUg FFAT Gledl, 1973 (1974 BT 2), G°T 195(1)(0)(@13) T 216, 79
GIear (1860 @7 45), NI 186, 353 T 506 9rT-II VT Rgga a7 (2003
PT 36), EINT 135 — RN B GRS a7 orr — Rega 7ivr 7w — anw
¥ aftged @ fies fem afafem @) arr 135 3 aiwfa s fcfa fwr
T XY A1 F, FrERer e gR AL, 3 aR§ 186, 353 9 506 w11
P ATa AN W ™ - sffeiRa ~ SuE. @) arr 19s5(1)(Q)@ETE) 3.
sirfa fafaffe aofw i @ s sar fErer ~mes, @5ia ate.
daw 3t 5l Rera & 4 w1, o °rT 186 @ ofaefa SR o1 WS
Tt ¥ wpar — amt st — 4 ar.d . I aRT 186 U4 353 @ faia
AR ® HeE P 8, G ALEE. W ONT 353 B Sfafd RIS BT
W A WEHAT 2 — FRIT T I 186 AEW. AR — FAAROT TR
A<, B &R 353 9 506 W11 wE fae@ afafram 2003 9 arr 185 B
Fada ARG W BRfAE Y — mﬁaﬂatmﬂﬁsl(wmmﬁw
7. YY) %56

- Criminal Procedure Code, 1973 (2 of 1974), Section 321, Legal o
. Services Authorities Act (39 of 1987), Section 20 and Penal Code (45
of 1860), Sections 294, 506 & 323/34 — Lok-Adalat — Whether powers
u/S 321 of Cr.P.C. can be exércised by the Lok-Adalat for withdrawal
of prosecution by the State Government — Held — No, the powers u/S
321 of Cr.P.C. cannot be exercised by the Lok-Adalat for withdrawal
of prosecution, as the power u/S 321 of Cr.P.C. can only be exercised
by the regular Court after examining the merits of the case — Revision
dismissed, [Ram Milan Dubey Vs. Ku. Vandana Jain] . ...952

. TS HiFAT \iedT, 1973 (1974 BT 2), g7 321, s @ar wifereeer
ST, (1987 BT 39), €I 20- YT 70 GIEAT (1860 FT 45), VT 294, 506 -
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T 323,34 — &A% JRT6Id — T o] WNHR R JHEET 999 a1 @
fag Tve gfiFgr Wfear 9 oRT 321 @ ofofa ofdgal &1 9T e
aeraa BT foar sm waar @ — affvraiRa - 9€), i sigraa gwr
e qrrw A7 g Svs wivar wiwar @) awr 321 @ el wiwaat
& FHT T A o wear gfe, gve ufvar whkar @) e 321 @
Iia afemat 1 vatt daa Frafa =mrew =1 9@ @ Terast @t

T TR B uvEr & fHAT o whr & — gﬁﬁaﬁwmﬁm(mﬁmﬁ "

d fa. gAY g3 <) . 952

Criminal Procedure Code, 1973 (2 of 1974), Section 397(2) —
Interlocutory order — Test to determine whether the order rejects the
plea of the accused on a point which when accepted will conclude the
particular proceeding and whether the order substantially affects the
rights of the parties — If answer of any one is affirmative, the order
would not be interlocutory order — Bar of the Section 397(2) would not
be attracted. [Akhtar Uddin Vs. State of M.P.] ...984

§US FHAT WIRaT 1973 (1974 T 2)- N7 397(2) — @Fadd’ ander
— wg fEiRa o33 g e 5 7 ke afgaa @ afEms = sw
farg W iR w2 @ Rt afy ar 5 o ot fafire sda
T El W SR 94T ARty URAY By ¥ YeeRt @ AAfert ot
yAIfqa &xar € — ik 5l o o1 v weneTe @, 98 Ay, siaadt
e E B — aRT 397(2) BT auiw ArHRfT TH B | (=R aqdh
fa. 7y, wrw7) : ..984

Criminal Procedure Code, 1973 (2 of 1974), Section 397(2) —
Revision against framing of charge — Maintainability — Order framing
charge is not an order which if passed in favour of the accused would
terminate the proceedings, but also decides substantial rights of the

parties —Not an interlocutory order — Revision is maintainable. [Akhtar
Uddin Vs, State of M.P.] T w984

TS JiFgr wied, 1973 (1974 @7 2), §IT 397(2) — iy fefrg
33 o @ faeg gadtaer — ylyofgar — sy RRPE = a1 e
dur ey T ¥ W ok sfgEm @ wa & giRa fear wrar @ at
FHEEARAT B W WM WY wESR P GRAT ARSRT ST fafrey
#Ht BT — addl ARy 9  — yEder davfir @) (I 9gEE
AY. TNY) _ T ...984

Criminal Procédure Code, 1973 (2 of 1974), Section 4 75, Army

»
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Act, (45 of 1950), Section 125 & 126 and Criminal Courts and Court-
-martial (Adjustment of Jurisdiction) Rules, 1952, Rule 3 & 4 —Trial
of an accused liable fo be tried by Court-martial or by a Competent
Criminal Court— When the accused is an army man — The criminal
Court before proceeding should give notice to the Commanding Officer
of accused as envisaged u/S 125 & 126 of the Army Act. [KaramJeet
Singh Vs. State of M. P] . . . ..946

mmw@m 1973 (1974 FT 2). &IV 475, #aran‘bﬁw(mm
BT 45), 8T 125 T 126 UG §US ~IIIad v 977 =ared (Aferamar #7
waTalaTT) FraE, 1952, Frag 3 9 4 — Q1 OEed 91 96T JUS Sq1ATerd
@ g faRer aivr afged o faneT — W aftrgaa e W @ —
* gus ARTEd Bt AT srfardl e | qd e @ eae aftrerd 3
aifew g1 afay wiar f @ AfifEw e arRT 125 T 126 @ FaAd
tRafeaa 21 (Eweia Rig fa 9.9, wa) - ...946

Criminal Procedure Code, 1973 (2 of 1974), Section 482 —
Inherent Powers — Facts — False implication by non-applicant No. 2
after filing of complaint & petition u/S 12 of Domestic Violence Act,
2005 by the applicant — Question of facts — Mamtamablllty u/S 482 ~
Held - All contentions raised by the applicants are questlon of facts
which has to be decided after recording of evidence — It is settled law
that truthfulness of documents can not be evaluated at this stage in
proceedings u/S 482 of Cr.P.C. — Inherent powers u/s. 482 of Cr.P.C.
should be exercised with great care and caution. [Muin Sheik Vs. State
of M.P.] <54

mm Tiear, 1973 (1974 &7 2), ST 482 — Jal+feq aleadar
— o7 — gD g Ry fFar afufm, 2005 @Y aw 12 B aadq
qf¥arg ud AIfasT 93ga IR @ 99, amﬁwngmﬁwmm
Pl ST — T2 BT WU — ORT 482 B aiava qrsoiaar — st Ra
— JARETHTT FRI 9o T |l a6 927 3 s § e fo 9=
sftfafes 53 o @ vrag RffEa o s =ity — g9 geenfia’
fafer 2 5 Tvs ufpar wivar @ o 482 B Fauiq sriafeat ¥ 39 9B
W SEER B Wegar ©F eATHT T8 A S W — 9T 482 B
mﬁaaaﬁ%ﬁwﬁﬁﬁmumﬂmmmwmﬁmm
iITﬁIQI (gs‘w W fa. m: oY) , %34

Criminal Procedure Code, 1973 (2 of 1974), Section 482 —
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Whether complainant is required to be heard — Complainant is not
required to be heard in this particular case because neither the applicant
has been named in the FIR nor there is any imputation against him for
being involved in the offence — Since the Application is pending since
the year 2006 it is not practical or in the interest of justice to now
implead the complainant or some one from his family as a respondent
to oppose this Application — Charge sheet so far as it relates to the
applicant is quashed. [Arun Kapur Vs. State of M.P.] ...1008

TUs FiHgT Aiean, 1973 (1974 &7 2), &NT 482 — #qT At @i
g7 a7 9iEra § — 39 fafire garer F qRard @ gar @ adfEm
T IS ades & T @ v gaar ufadeq A wiha fear mam ek
T @ e 7 wiia g7 & 9ud freg F1F oy ? - gfF adga o
2006 ¥ dfdd 2, 39 IR &7 iRl o @ fav srq gRard) sear ows
TRar & fadft aafa o uogeff @ w9 ¥ vaeR 9T TwaERe Aear
Arafya F T — ARIY U=, oF 9@ IEce § Wafte © aftrefa fear
wrar 2] (I Fx fa. 7y, wew) -~ ...1008

Criminal Procedure Code, 1973 (2 of 1974), Section 482 and
Motor Vehicles Act (59 of 1988), Section 180 & 181 — The offending
vehicle which was involved in the accident belonged to the company
and was not the personal property of the applicant — Therefore the
provisions u/S 180 & 181 of Motor Vehicle Act will not be applicable
on the applicant. [Arun Kapur Vs. State of M.P.] ...1008

TUE Hfegr wIear 1973 (1974 BT 2) EIRT 482 ¥d Tlev Iy
AR (1988 ®7 59) <INT 180 T 181 — IM&@fd 9@ W geew
A 2, 98 DY FT o0 AR ALHTF @1 Afeera wufea 7 o — am:
FATE W W A Al 3 aRid 180 9 181 e L v (@wr
. wqx 3. a7, Iew) ' ...1008

Criminal Procedure Code, 1973 (2 alf 1974), Section 482 and
Penal Code (45 of 1860), Sections 498-4, 323 & 506/34 — Quashing of
the FIR — Petitioners are the relatives of the husband of the
complainant — All of them living separately and have been arrayed as
accused on the basis of omnibus allegation — Prior to the registration
.of the FIR the husband of the complainant submitted a written complaint
in which he has already expressed his apprehension about the conduct
of his wife— Supreme Court, time and again, has deprecated this practice
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of lmphcatmu the famlly members of the husband in FIR as co-accused
in the matrimonial dlsputes — Held — In absernce of any specific
allegatmn the FIR registered against the petitioners liable to be
quashed. [Saurabh Tripathi Vs. State of M.P.] E ..1000

FUS GHEAT GITT, 1973 (1974 BT 2), SIVT 482 VT 5% Wiar (1860
BT 45), SINTY 498—Y, 323 T 506,34 — §eri7 a7 R affrafea »7.
o — Ay, aRard @ afy @ Redsr & — il gue w0 @ fram
B R T Sl 92 q|UAHE affees © aeR WX e ® ey o
arfarss far a1 — gort aEr s osimg f5d o @ qd, oRard)
% ufa 7 fafled R ywga o1 =0 et so gga € o) ol 3
TR e ATEHT A Y € — T AT 3 fyarg frvyw fare’
¥ oy & TRaR @ sl & 92 qur gfne § as-altnga © v
4 afa<t $R1 @ 39 9ad @) IR IR famsT 9 @ — affreiRa - Rl
fafrfdee aftreem #Y sruReafy F anfrr & fawg Isfeg wer g
yfads siftrefea fvd o gty & 1 (Wi B 3. 9.9, =) ...1000

Criminal Procedure Code, 1973 (2 of 1974), Section 482, Penal
Code (45 of 1860), Section 498-A/34 and Dowry Prohibition Act (28 of
1961), Section 3/4 — Quashing of FIR — Complainant is wife of brother
of petitioner No. 2 and petitioner No. 1 is husband of petitioner No. 2
~ Omnibus allegations against them that they have pressurised
complainant to provide 35 lakhs to buy a flat for her and her husband
in Hyderabad — They have also abused, beaten and harassed the
complainant mentally and physically for dowry demand — They have
come to Jabalpur for attending the marriage on 13.04.2015 and flew
back to Delhi on 20.04.2015 and back to London on 04.05.2015 — There
was no further occasion for interaction of the petitioners with the
complainant - Held — Since the charge sheet did not disclose any offence
against the petitioners — The undesirable and mechanical process of
taking cognizance of offences against accused persons mentioned in
the charge sheet is unsustainable which has the propensity of reducing
the criminal court to a tool of convenience in the hands of unscrupulous
complainant who would like to contort the criminal justice process —
" Proceedings initiated against petitioners quashed. [Rajesh Kumar
Gupta Vs. State of M.P.] ...989

JUS JIHAT Glgdl, 1973 (19}'4 @T 2), €IRT 482, 708 Wizar (1860 T -
45), 8T 498—¥ /34 U9 <6 FIAVE S5 (1961 @7 28), sirer 3/4 —~
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ywqwaﬂ#vwwﬁaﬂa%w TfRar!, arfl . 2 ® wg
Y afest & wer AT . 1, A W 2 51 AR R — IS g aguateE /A
afree € 5 oeld tRad W wg avd Ak e ufa @ A |/
gevmre 4 tele wded g 4w org W, &1 9" ®%9 8¢ 419 910
— TRV @ W @ weg ¥ ST uRard @ Wi gEaer, aRdie gt
s Al wRe safisT +ft frar — fG=iF 13.04.2015 B faare o
sufterd g1 @ fiu, & seeqR Smd wer REE 20.04.2015 Bt el qraw
#le ud 29 04.05.2015 &1 WaT 9199 dic Td — VAP 918 UWT o5
argux =) T b ardrr F aRard) @ garera gF ' — afrfeEifRa -
qﬁmﬁw—wm?ﬂma%ﬁwaﬁ?{mﬂumﬁm ARTI—T=
¥ dRfa dfgartt B fres,” auRig B A AT B FAreA qRn
Tt sfrar swwoim 2, AR sale =mETe w1 Y9 agAE
qRard @ wr ¥ v GRET B wuE 799 @ ugia 2, o B sk
=g ufear & faga o< =edt @ - aEfror 3 fee eww @Y aE
orfard) afrEfsal (R AR T 7 99, aw) ...989

Dentists Act, (16 of 1948), Section 10-B as amended by
Amendment Act, (30 of 1993) —High Court cannot disturb that balance
between the capacity of the institution and the number of admissions
on “Compassionate ground” and to issue a fiat to create additional
seat which amounts to a direction to violate the provision. [Sir Aurobindo
College Dentistry Vs. Union of India] (DB)...848

- ga-fafFegs afafagy (1948 @1 16), Gvr 10—, w7 IeH197
(1993 BT 30) FIRT T eNferd — S=d ATAS "ALHIT AR T LI
@ Gual U9 gAY B AT D AN Had N T TS ST Gebdl Ud
afeRaa xom gim o3 g Ry 9 3T SUEY &1 Jedud @R ©
fag ve e @1 sife & e (WX srfat ardw sfew! fa. g
ate g - (DB)...848

Dowry Prohibition Act (28 of 1961), Section 3/4 - See — Criminal
Procedure Code, 1973, Sectwn 482 [Rajesh Kumar Gupta Vs. State of

M.P.] ..989
TEW HOST IEIT (1961 &1 28), €NT 3,/4 — 7@ — 7S HiHAT
wizar, 1973, iRy 482 (ot FAR W 3. 1w =) ...989

. Education Guarantee Scheme, M.F.,, 1997 — See — Adhyapak
© Samvarg (Employment & Conditions of Serv:ces) Rules, M.PE, 2008
[Vinod Rathore Vs. State of M.P.] ..823
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- . Rar ?mra'? TITTT, M., 1997 — @ — FEgIIT qaq (¥l FAiv
#ar w1 od) fra 7y, 2008 (e Weix fa a9, wsa) 823

: .Electrtc‘zty Act (3'6 of 2003), Section 135 — See — Criminal
Procedure Code, 1973, Section 1 95 (1) (a) (l) & 216 [Pooran Smgh Jatav
" Vs. State of M. P.]. . %36

g T (2003 BT 36), SIIVT 135 — a’@"'——_ Tvs givar wiedr,
1973, ST 195(1)(¢)(313) T 216 (EEF[ g oreq f@ 79, w=g)  ...*56

Evidence Act (1 of 1872}, Section 113-B —See — Penal Code, 1 860
Section 304-B/34 & 498-A [Suresh Kumar Vs. State of M.P.] ...902

Grey AT (1872 BT 1), g7 13- — T8 — TUE GRW,
1860, ST 304—1,/34 T 498—¥ (YU HAR fa. A1, WIo7) ...902

Examination Rules, 2012 — Rule 1.8 & 1.9 — PEPT (M.P.)
EJ_caminations — Unfair Means — Held — Rules do not restrict use of
two different pens in the answer sheets — Candidate may carry more
than one pen in the examination hall and is permitted to use them while
. giving answers — Use of two or three pens in the answer sheet or just
because shades of two pens are different, the same would not fall in
the category of Unfair Means — Order cancelling the results is quashed
— Writ Petitions allowed. [Vikalp Nayak Vs. State of M.P.] (DB)...*64

- gfar Fam 2012 — AT 1.8 TT 1.9 — RFERE (ET) THEE —
arfa wee — iR — Fraw, sar gRas § 2 B Soml @
T 3t aREfa 78w — awefl, wdar efa ¥ e @ sl s @
o W P ® w7 S e e 99 et 1T o 3t agEfa @ — e
gfaet ¥ <1 ar fF Fewl B YA q B gufa B w7 semi o1 8T vy
- 2. ortfa wrEm @Y Avh F 9 amow — qRum e A @1 IRE
afrERe — Re aifie 49y (feew s fo. 79, w=g)  (DB)...%64

Factories Act (63 of 1948), Section 2(k) & (m) — See — Building
and Other Construction Workers’ (Regulation of Employment and
Conditions of Service) Act, 1996, Section 2(1)(d) [Vippy Industries Ltd.
Vs. Assessing Officer, Under Building and Other Construction Workers’
Welfare Cess Act, 1996] ) _ -(DB)...789

BICETIT W.ﬁgﬁ' BT sé}, gNT 2(®) T (¢7) — @ — w97
v g wivar syHr (R fafaeT va gar ad) GfRfrEm, 199,
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grer 2(1)(SY) (faaf sedir fa. fa. sfyT afeR, sk RifesT vre amx
PG 06 IAHIR VI YIS, 1996) _ (DB)...789

Forest Act (16 of 1927), Section 6 — Personal notice to the
possessor — Whether required — Held — Section 6 only requires that
Forest Settlement Officer shall publish in local vernacular in every
town and village in the neighbourhood of the land comprised therein, a
proclamation specifying as nearly as possible, the situation and limits
of the proposed forest; explaining the consequences which will ensue
on the reservation of such forest and fixing a period not less than three
months from the date of such proclamation, and requiring every person
claiming any right u/S 4 or 5 either to present to Forest Settlement
Officer a written notice specifying or to appear before him and state
the nature of such right and the amount and particulars of the
compensation claimed in respect thereof — There is no provision of
issuing personal notice to the possessor of the land. [Gajraj Smgh Vs.
State of M.P.] ..889

g7 A7 (1927 BT 16), mw_s—mnmwaﬁwﬁfnmﬁ%ﬂ
— 1 sifa @ — sfafeifa — oxt 6 % @qa a7 i @ fv =
. dqTud e, warfas 4 @ ara—aw @ g e TR qer oM ¥,
gwarfaa @9 @) Reafy o drarert & aenm wwa fafafdfes vwd gy, 9o
9 B AR A W SO IROEH B e FX0 gY SENIT DL
T ST IEITUT H T @ A 9 A% 9 ey g axd gy O 4
AT 5 @ FAqud ARG $7 7@ I 99 TRAT Afew X 99 qagT
IR B 99 AfFR o Wey At SuP wEw ¥ 5t T ufew @
arid ot Ol 9 fafufeny &1 $om o1 @t fafae Fifew ¥ fafffs o
EY AT SHa A& SURed §IeY URId &¢d B & Hxd gy
HIET § TSR T — 1 W FeT @1 9 a1 Al Sifew oy
fEd o &1 @1d Suey 98 21 (e Ri® fa. aw. <ew) ...389

Fundamental Rules, M.P., Rule 53 — See — Service Law [Rajesh
Patel Vs. MP PKVYV Co. Ltd.] © ..801

g faaq, 4y, w53 — 7@ — #Wﬁ%(‘ﬂﬁwuéaﬁr
wtﬁ o) 5. fa) - ' ..801

Hindu Adoptions and Maintenance Act (78 of 1956), Section
12 — Compassionate Appointment — Whether an adopted son has a
right of consideration for compassionate appointment — Held — Yes,
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‘Son’ includes an.‘adoﬁted son’ as per the provisions of the Act of 1-956,

so adopted son has a right of consideratien for compassionate
appointment — Tt is open to respondents to examine the validity of

adoption — Respondents o take a final decision by a reasoned order - '

within 90 days — Petltlon allowed. [MaIIO] Kumar Nagre Vs The

. Commissioner of M.P.] : .. 798

R= e Fiv er—m‘w rferfag, .(1"95'6 BT 73), 6RT 12 —

'ﬁmﬁgﬁﬁ—wwmtﬁaﬁﬂwﬁgﬁﬂﬁqﬁﬂﬂﬁﬁ

BT afrer & — afifiaiRa — B, 1956 @ affrm @ gudal @
FTER IF N wme g o wffae 2, sufav s 93 9 sgew
Prfim w far fad o9 &1 after @ - goftor < gEer @)
fafer=aar &1 wh@Eer W vg wad § — geffrr g AT & A
FHROT AR ERT ¢F faw fofg & — arfst w91 (e AR AR
fy. 7 sfieR A Tadl) w798

Industrial Disputes'Act (14 of 1947), Section 11 A — Power of

‘the Tribunal — In a departmental enquiry, workman/respondent was
" ordered to be dismissed from service — Tribunal converted the
‘punishment of dismissal into compulsory retirement holding that

workman having rendered 15 years of service, punishment of dismissal
is not justified and at the same time to enable the workman earn his
pension — Held — Insertion of Section 11A to the Act confers power to
the Tribunal to re-appreciate the evidence and also interfere on the
quantum of punishment — Tribunal can examine as to whether the
finding of misconduct recorded by the employer is fair and reasonable
and even if such finding is in favour of the employer, Tribunal can
interfere in the order of punishment — This jurisdiction is not vested in
the Writ Court or Civil Court— No illegality done by Tribunal while
interfering with the quantum of pumshment [State Bank of India Vs.

Vishwas Sharma] _ ~ (DB)...877

 gleifre [Rare SfSfgs (1947 7 14), &9 11 § — e &}
afaw — faria wita ¥, sder /vl ® /9 ¥ ve=gir 8g amefim
PR T T — afRreee ¥ ge=gfy A wi| @t aferd dar fgfa @
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— aftrfem ¥ gt 11T @ wfafe, afmer Bt aE e grleeT I
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SR Ay ) | @Y A § qeEy w9 @ Ay ufe gew eedl @ —
st wheer s wear 2 & @ e g afafafa saar @0
fsad forsat v gfeagaa 2 o afy saa frad Fralear @ 9g 7 8t a9
f, Aftreter WG @ ARy ¥ Teasy v wedr € — I8 AR Re
=maran a1 fufaa = ¥ fAfee 98 @ — o @ wer { wewedy
F ¥ aftrE g Hid aduar 9 @ w9 (Re 39 o i fa
fgary wral) : ' (DB)...877

Industrial Disputes Act (14 of 1947), Section 17-B — Payment
of full wages to workman during pendency of proceedings before High
Court or Supreme Court — Facts — Central Government Industrial
Tribunal cum-Labour Court directing for reinstatement of respondent/
workman with back wages from date of termination — Petition against
— Operation of award was stayed subject to compliance of provisions
u/S 17-B of Industrial Disputes Act, 1947 —Petitioner bank depositing
entire back wages of Rs. 3,82,554/- — Application by petitioner bank
seeking direction for refund of the amount paid towards back wages —
Grounds — Provisions u/S 17-B of Industrial Disputes Act, 1947 has
been misconstrued — Held — Section 17-B of Industrial Disputes Act,
1947 makes specific provisions that with the institution of proceedings
_in the High Court or Supreme Court by the employer it entails the

liability to pay wages last drawn by the workman subject to the condition
that workman is not gainfully employed and an affidavit to that effect
is filed - In this case the employer has deposited entire back wages
but Section 17-B of Industrial Disputes Act, 1947 creates no bar for
whole or partial compliance of the award — No direction for refund can
be given nor direction for adjusting the amount fowards last wages
drawn to be paid during pendency of petition can be given ~ Petitioner
can recover the said amount by taking recourse to Iaw if it succeeds in
the petition — L. A. disposed of. [Central Bank of India Vs. Shri Dinesh
Kumar Kahar] ' ..812

Fed e Rars e (1947 @71 14), grer 17— — S=a ~ATAY
a1 SEdd WEEY B 908 ST @i w @ i sder w qf
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AHT TT AT — AT 4°F §RT G. 3.82,554 /— &1 Aol ol st &7
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w0 ¥ frgaa T8 @ 92 SN AT &1 U ¥ugs gEgd fear mar @ -
gu uyswer ¥ fmiaar 3 "@yel fuedht wogd o @t @ wg atelfre
faare aferfram. 1947 &Y a1 17—, s@e @ Al A1 ARIE ST
8q oI aof7 gima 98 sl — sfig 3g w17 Ry 78 R e
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Ffert gt @) ¥ e w3 @1 e e faar o wear -
fafer &1 sraeia @ gy ST T IqA B waar € AfY 98 Awfasr § awd
gliar @ — aaddf amdgw P (Aa 3 alw 3fem fa s ’RAw
HAR HER) ...812

Interpretation of Statutes — Criminal law — Life imprisonment
— Meaning of — Life imprisonment shall actually mean imprisonment
for whole of the natural life or to a lesser extent as indicated by the
Courtin the light of facts of a partlcular case. [Tattu Lodhi @ Pancham
Lodhi Vs. State of M.P.] : (SC)...773

o @ FrfFT — srgenfegs fafir — anoflaT srerary — e —
Irefias sRIEE $T aRafas aef a9yl grafae e &1 srrar ar fadt
fafire yovor @ woNl @ amald ¥ WHTaY §RT SuSiyd agax ¥ 4
S| (e, wtel su de=w el fa Au w=w) (80)...773

Issuing Summons — Duty of the Court — It is expected of the
Court to go through the charge sheet, the documents and the statements
of the withesses u/S 161 Cr.P.C. and examine if necessary to take
cognizance of the offences stated in the charge sheet, summon any or
all of the persons arrayed as accused by the police — Where, the trial
Court is of the opinion that there is some evidence which may reveal a
slight suspicion against a person, it ought to take recourse of the
procedure u/S 156(3) Cr.P.C. and remand the matter to the police for
further investigation, rather than taking cognizance and summon a
person as an accused where the evidence on record prima facie reveals
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only a peripheral presence of such a person [Rajesh Kumar Gupta
Vs. State of M.P.] ‘ _ ..989

Wmﬁmw—wwaﬁaf—wﬁwum
) Srfl # 5 amiv—u=, sxardw aur gve ufwar wiar @Y aR1 161 B
Fad WeTeT § T o1 adlsT F% vd wEer o ufy ariv—uw 7
aftfa srEl’ &1 W9 A9 snawas 2, gfew grr afge @ sy A
FoRItE =ifal & /@ fodft & o wift &) w7 = — W fEw
AT 3 54 B 8 wp wiew € W) 5 afdw @ fase g Wi use
X, 9hd 8, 94 'vUs ufipar |fgar Y w1 156(3) & aadfa ufpar &0
WERT 1 AT U9 Wo7 Affda wR SIue= 9y god gear U el
P pFa TR SuReir gy svar & 9ef I A9 ok =l @
ARga & B9 A WAT H37 DY ATEm A A=W Y Arren qfww @i
rfad g &3 @y | (T9hw §AR TEr 4. 7w, wea) ...989

Kashtha Chiran (Viniyaman) Adlnmyam M.P. (13 of 1984),
Section 5 & 6 — Revocation of License of saw mill on the ground of
possessing illegal stock of wood — Opportunity of hearing — Held —
Statement of all prosecution witnesses and other material/documents
on the basis of which opinion has been formed, were neither supplied
to the petitioner nor an opportunity of cross examination was given —
Licensing authority also failed to exercise the powers u/S 6 of the Act
on a reference to impose cost of Rs. 10,000 —~No enquiry was conducted
by the Licensing Authority — Order is per-se-illegal - Matter remitted
back to Licensing Authority to proceed afresh in accordance with law
—Petition disposed. [Kedar Singh Yadayv Vs. State of M.P.]  ...*50

&g [3v77 () afeifrrm, 7.8, (1984 &7 13), ST 5 T 6 —
TS BT IJAG AR Bl A FH B AER W aREEiT B agafa &
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i i fear T — arfast &1 Preert fear @) (@ e 9@ fa
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Land Acquisition Act (1 of 1894), Section 1 8 & 54 — Reference
to Court — Determination aind enhancement of compensation —
Maintainability of reference application — Appeal against the order of
the Reference Court/District Court whereby the amount of
compensation was enhanced —Held — learned court below on the basis .
of the proved sale deed calculated total price of land in the year 1994
which was acquired on 05.05.2000 — Lower Court, considering the fact
of escalation in the price of land per year, considered the rate of
escalation by 10 to 15 percent per year with cumulative effect, thereby
for more than six years, as in the present case, considered 100%
escalation in the price of the land — Approach of the Court below is not
arbitrary — Further held — Filing of application u/S 18 of the Act for
reference shows that compensation was received under protest — -
Person cannot be deprived to get appropriate compensation of his
property merely on the hyper technical ground that person has not
expressed his protest in writing — Reference application was
maintainable — Appeal dismissed. [Executive Engincer Grah Niraman
Mandal Vs. Chain Singh]j : %48

" fiy arel IR (1894 BT 1), FINT 18 7 54 — ~rATAg B R
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ez R % 9 cafra 3 fafaa ¥ Rt aferas 7@ fran 2, 9@ Tt
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amdes GroRE o — e w1 (wehefed gEfrER e Fafr #Jsa
fa. 271 ~He) . . %48

Land Acquisition Act (I of 1894), Section 23(1-A)— Interest on
Market Value of the acquired land — Determination - Notification
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published in official gazette dated 21.09.1990 — Date of taking
possession of land is 01.06.1989 — Interest is payable only-on market.
value of acquired land from date of taking possession of land or from
the date of the publication of the notification under sub-Section (1),
-whichever is earlier — Both the respondents/claimants are entitled to
get interest on the market value of the land @ 12% per annum from
the date of taking its possession i.c. 01.06.1989. [State. of M.P. Vs.
Ghanshyam Pathak] ’ . %61

G a7 afEfaT (1894 @7 1), smer 23(1~-%) — fofa 7y 7
I T U¥ =19 — frefeor — siftmgpae, Reis 21.00.1000 @ Ty
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2 2 — qAt gl /3der w3 9 fRr Al 01.06.1989 |
12%ﬁmﬁ‘mavﬁqﬁa%wvﬁawmmﬁ$wﬂl (7w
U 4.\ o) o . *61

- Legal Services Authorities Act (39 of 1987), Section 20 — Lok-
Adalat — “Compromise” or “Settlement” — Powers of disposal of cases
by the Lok Adalat relates to only settlement between parties through
compromise and no case can be disposed of without compromise or
settlement between the parties. [Ram Milan Dubey Vs. Ku. Vandana
Jain] -..952

Rtere dar-arferaeor afifrry (1987 o7 39), €T 20 — FE FTIT
— “wwar ar cfverr - ate sere ERT USRI & FRTewor &)
mﬁﬂﬁmumwﬁwwﬂﬁrﬁﬁ‘mmﬁﬁwﬁqﬁrﬂﬁﬁ Tgfim
g dor wif o g vEmert 3 mep “HHET 4 Proer” 8 T
e wd fam o w@ar @ frae 39 fa. gad a5 o) ...952

Limitation Act (36 of 1963), Section 5 — Condonation of Delay
—Sufficient Cause—~Delay of more than 10 years —Appellant submitted
that counsel did not inform him about the case from 1996 till 2009 —
Held - Appellant was expected to seek information about the progress
of his case from his counsel time to time as the case was fixed for
evidence — It is also not possible that counsel of appellant did not
informed him despite seven adjournments taken by the counsel — For
more than 10 years, appellant remained silent which shows his lack of




INDEX . " 29

1nterest in the case, his negligence and Jack of bonaf de — Appellant-
himiself neglected to participate in the suit and without any reasonable
cause avoided to enquire about his case which shows that he himself
was not diligent in prosecution of his case — Delay not properly explained
—No sufficient cause is made out for condonation of delay - Application -
 for condonation of delay and Appeal dismissed. [Gulab Chand Vs. Sardar
Patel] L : : o ™49

lrl??ﬁwafﬁ?ﬁw(msswae) gRT 5 — 3o 1 716t — gaia
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B R B BIY AT wer & AT — ﬁaaaﬁnwﬁﬁqsm?ﬁam
afla @S| ([N 9% f1. 9xeR w=a) : . %49

Madhya Bharat Zamindari Abolition Act, (13 of 1951), Section
4/37-38 — Vesting of Iand in State — Held — Beed land got vested in the
State automatically — Onus is on the plaintiff to prove that the land in
question was not a Beed land, but Khud-kasht land which was recorded as
Beed land —It is also not the case that Khud-kasht land has been given on
lease — Thus the ratio of Devi Singh, Gorabai and Gordhandas case is not
applicable in present case. [Gajraj Singh Vs. State of M.P.]. ...389

T HIVT AN T ATRAE, (1951 BT 13), %7 4,/37—38
— i ®7 wwa A fafed fear e — atfeiRe - fs qft = ¥
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_ Motor Vehicles Act (59 of 1988), Section 180 & 181 — See —
Criminal Procedure Code, 1973, Section 482 [Arun Kapur Vs. State of

M.P] ...1008
_ AleY J17 AT (1988 FT 59), GNT 180 T 181 — B@ — VS
HiFar afear, 1973, grer 482 (%7 $YR 4. A9, w=w) . ...1008

. National Council Sor Teacher Education Act (73 of 1993) —
Affiliation — Grant/Refusal thereof — Right of Inspection — Petitioner,
a private unaided self financed institution imparting training and
cducation in teacher training courses of D.Ed/D.ELEd — Petition against
the order passed by Respondent Board to all Collectors of State of
MP asking to conduct inspection of all institutions for purpose of
renewal/grant of affiliation and also to inspect as to whether institutions
have complied with conditions and requirements prescribed under the
Act 0f 1993 — Held — Respondents may conduct a preliminary fact finding
enquiry in respect of the institutions granted recognition under the Act
of 1993 and regulations thereunder regarding violation of norms and
standard prescribed therein and may also conduct inspection for
affiliation but after doing so, if they find any such violation, they shall
not take any action on their own and shall forward the enquiry report
to the competent authority i.e Regional Committee constituted under
the Act of 1993 for further action — Respondent Board shall not on
their own take any action towards refusal of or withholding renewal or
affiliation on account of any violation committed by petitioner
institutions regarding norms and standard prescribed under the Act —
With above observations, petition stands dismissed. [Renaissance

Education Society Vs. National Council for Teacher Education]
(DB)...833
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Negotiable Instruments Act (26 of 1881), Section 138 — Demand
Notice — Initially notice was issued and complaint was filed against
~ one Azad Kumar Jain as partner of firm and during pendency of the |
case, complainant amended the cause title and name of Azad Kumar
Jain was substituted by Sanad Kumar Jain, as partner of the firm —
Charges were framed against Sanad Kumar Jain, against which in a
revision, Sanad Kumar Jain was discharged of the charges — Held -
Notice was issued against Azad Kumar Jain, who was neither the
partner of the firm nor was the signatory of the cheques issued — Sanad
Kumar Jain who was the partner of the firm and was the smnatory of
the cheques, was not issued any demand notice, which is a mandatory
. requirement u/S 138 of the Act — Revisional Court rightly discharged
Sanad Kumar Jain — Application dismissed. [Rajesh Kumar Samaiya
Vs. M/s. Mahaveer Stationers]) ...977

qvHT feraa SfSfaaT (1881 BT 26), NN 138 — HIT Tew —

IRA A, v @ AMER @ ®U ¥ U@ Joe AR o @ few Atfes
S fpar o1 vd wRare wwga fear war oar iy g dfRm e &
iR aRard) A qrg e goifa fear sty of @ wrferR @ o &
HINTE FCAR @ T Bl G6 IR o4 @ gftrenfia fea mar o0 - w919
FIR 97 3 fovg ariv fiefae fad R e faeg s 4 w9
FAR W9 &1 ARyt ¥ aRtwa f&ar Tar — sffEiRa - smee /AR
.99 @ faeg =ifess oy foam war o o 6 9 @t o &7 ArfleR o 7
2 o f5d T AT w1 swaReal 9T — 99g G o, o 5w @1
~ ARER o7 3R 9% T sIERGdl o, 1 iy " e Wt =@ fear
Tar ot f i 9 anr 13z @ sfava. AU enar 8 — gedeeT



32  INDEX

AT A SR WY ¥ W AR 9 @ arduge fear — amded
e (@ele AR wdar A 3wt Rad) . ...977

‘Panchayat Samvida Shala Shikshak (Appointment and
Conditions of Service) Rules, M.P. 2001 — See — — Adhyapak Samvarg
(Employment & Conditions of Services) Rules, M.P, 2008 [Vinod
Rathore Vs. State of M.P.] ‘ ...823

vqrgd Giaer wer Rias (Fryfed aiv #ar #t ord) T Aax
2001 — 3@ — yeqrgE o (Qormv v dar B wd) FaE wv., 2008
(e <l 4. w49, wew) ...823

Panchayat Samvida Shala Shikshak (Employment and
Conditions of Contract) Niyam, M.P, 2005 — See — Adhyapak Samvarg
(Employment & Conditions of Services) Rules, M.P, 2008 [Vinod
Rathore Vs. State of M.P.] ...823

TIrd Wfeer e Rrew (Vv aiv wider @1 ad) Fraw, ax
2005 — 3G — sEATgE WAy (v aiv war @ o) Frew 9., 2008
(foiw Wik . w9, =) ...823

Partnership Act, (9 of 1932), Section 69(2) — See — Civil
Procedure Code, 1908, Order 30 Rule 1 [Vijay Kumar Vs. M/s. Shriram
Industries] . ..937

4TI S, (1932 @7 9), 5T 69(2) — & — Ryfder afyar
wiear, 1908, Areer 30 7 1 (fava 9 AL A, sRm g ...937

Penal Code (45 of 1860), Section 107 & 306 — Abetment of
suicide - If deceased had given a love letter to a girl and thereafter he
was scolded or even beaten by the shopkeepers and making a complaint
to his family members about his conduct, cannot be said to be an act
which may amount to instigating the deceased to commit suicide —
Evidence on record shows that accused only made a telephonic call to -
the family members of the deceased informing them about the conduct
of the deceased It cannot be presumed that the applicant/accused in
any manner instigated or abetted or provoked the deceased to commit
suicide — Prima facie no case is made out against the accused/applicant
u/8 306 IPC - Proceedings stand quashed — Application allowed. [Mano_|
Vs. State of M.P.] : %53
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Penal Code (45 of 1860), Sections 186, 353 & 506 part 1I — See
-— Criminal Procedure Code, 1973, Section 195(1)(a)(i) & 216 [Pooran
Singh Jatav Vs. State of M.P.] : <. %56

gvs wlear (1860 a)‘f45),'simx? 186, 353 7 506 71l - 7@ —gve
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RTT) | %56

Penal Code (45 of 1860), Sections 279 337 & 338 — Conviction
— Term ‘Negligent’ — Applicant was the registered owner of the
offending vehicle — Trial Court convicted the applicant primarily on
the testimony of Kamal, who identified the applicant as the driver of
the offending vehicle — Perusal of examination-in-chief of Kamal (PW-2)
does not reveal extent of speed at which the offending vehicle was
being plied — Merely using the term ‘negligent’ in the statement cannot
be made basis of conviction — None of the examined witnesses has
stated the exact or approximate speed of the vehicle, even prosecution
has not made any attempt to prove the exact speed of the vehicle from -
any of the witnesses nor any attempt was made to collect scientific and
technical evidence — Merely, on the basis of witnesses stating high
speed of vehicle and negligent driving, applicant cannot be convicted —
" Other two injured witnesses have not even identified the present
a-pplicant as the driver of the vehicle, one of them was the complainant
who got the FIR registered — Judgment passed by the Sessions Court
‘as well as by the Trial Court are set aside — Appellant acquitted.
- [Narayan Singh Vs. State of MLP.] | e *35
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. Penal Code (45 of 1860), Sections 279, 337, 338 & 3 04-A and
Criminal Procedure Code, 1973 (2 of 1974), Section 482 — Quashing
of criminal proceeding —~ A Roller Machine being used for construction
of road, being driven negligently by its driver non-applicant No. 2,
caused injuries to three persons and out of them one succumbed to the
said injuries ~ Applicant was not named in the FIR ~ There are no
specific allegation at all against him, he has been made accused only
‘on account of being the president of company — Held — Liability for
offence involving element of negligence or rashness is always direct
and restricted in its application only to the person to whom the impugned -
act is directly attributed — No one can be made liable for an offence if
that person did not cause the effect of such rash or negligent act by his
own action . [Arun Kapur Vs. State of M.P.] .-1008
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Penal Code (45 of 1860), Sections 294, 506 & 323/34 — See ~
Criminal Procedure Code, 1973, Section 321 [Ram Milan Dubey Vs.
Ku. Vandana Jain] ] ...952

gvs Hledr (1860 #T 45), E7IRT 294, 506 T 323,34 — & — Tv&
Hipar giear, 1973, grer 321 (W fraw g3 R o 9397 949)...952

Penal Code (45 of 1860), Section 302 r/w 34 — Appeal against
. conviction — Witness stated that the appellants assaulted the deceased
with an axe whereas according to the post-mortem report no such injury
was found on the body of deceased which ¢ould be caused by sharp
- cutting weapon — No indication of dragging was found in the post mortem
report— According to eyewitness, deceased was assaulted with heavy
log on the back but no such injury was found on the back of the deceased
— Evidence of cyewitnesses regarding the injuries caused to the
deceased is not found corroborated by the post mortem report— Chain
of circumstantial evidence is broken — There is no evidence of last
seen against the appellants to connect them with crime — Conviction
and sentence for offence u/S 302 r/w Section 34 of the IPC is set aside.
[Kallu @ Kammod Rawat @ Kalyan Vs, State of ML.P. ] (DB)...912
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Penal Code (45 of 1860), Sectwns 302, 366(A), 363, 364,
 376(2)()/511 & 201 — Facts — Minor girl aged 7 years lﬂdnapp_ed and
after sexual abuse, throttled to death — Trial Court — Conviction &
. sentence u/S 302, 363, 364, 376(2)(f)/511 and 201 — Death Sentence —
" Reference to High Court— Confirmation — Challenged in appeal — Held
— Not rarest of rare case — Conviction confirmed — Death sentence
commuted into imprisonment for actual period of 25 years — Sentence
" modified —Appeal dismissed. [Tattu Lodhi @ Pancham Lodhi Vs. State
of ML.P.] (SC)...773
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Penal Code (45 of 1860), Section 304-B/34 & 498-A and
Evidence Act (1 of 1872), Section 113-B — Dowry death by burning .
within seven years of marriage — Presumption — Appreciation of
Evidence— Conviction — Held — In appreciation of the entire evidence
available on record, the prosecution evidence failed to prove beyond
reasonable doubt that soon before the death of the deceased or after
the marriage deceased was subjected to cruelty or 'harassm’ent in
relation to demand of bicycle in dowry by the present appellants and
deceased appellant/accused, thus the trial Court erred in taking resort
of Section 113-B of the Evidence Act — Prosecution remained
unsuccessful to rule out the possibility of an accidental death of
deceased — Trial Court remained unable to properly and legally analyze
. the prosecution evidence available on record, and totally over looked
. the material contradictions among the depositions.of P.W. 2, P.W. 3
and P.W. 7 and material improvements and exaggerations introduced
for the first time in their Court’s evidence — Appellant is acquitted
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from, the charge of Section 364-Bl34 'and_:4987A of LP.C. - Appeal -
" - allowed. [Suresh-Kumar Vs. State of M.P.] L ..902
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Penal Code (45 of 1860), Section 363 & 366 — Kidnapping/
Abduction - Quashment of ELR. — It was alleged that applicant has
abducted the prosecutrix from lawful custody ‘of her parents —
Prosecutrix more than 18 years of age — Statement of prosecutrix that
she had voluntarily accompanied the applicant as she was in love with
the applicant and got married — Living as husband & wife for last six
months — Held — It is amply clear that prosecutrix had voluntarily
accompanied the applicant and she was major at the time of incident
and she had married the applicant, so at this stage no useful purpose
+ will be served if prosecution is permitted to proceed further and is
allowed to file the charge sheet—E.LR. registered against the applicant
quashed — Application u/S 482 of Cr.P.C. allowed. [Raj Kumar
Choudhary Vs. State of M.P.] R
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Penal Code (45 of 1860), Section 420/34 — Essentials —
 Distinction between breach of contract and offence of cheating is very
fine — It depends on the intention of the accused at the very inception
which may be judged by his subsequent conduct— Mere failure to keep
the promise at the subsequent stage may not be an offence u/S 420
IPC - Accused persons obtaining Rs. 50 lacs from complainant on the
pretext of executing a sale deed in his favour and subsequently eloping
from their residence and shutting off their mobiles clearly shows that
they want to-hide their whereabouts from the complainant — It cannot
be said that it is a case of purely civil nature - FIR prima facie discloses
the commission of cognizance offence and cannot be quashed at this
stage where investigation is still in progress — Application dismissed.
[Rahul Mathur Vs, State of M.P.] _ v *57
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Penal Code (45 of 1860), Section 498-4 —~ Reconciliation
proceeding —Husband of the complainant submitted a written complaint
in which he has already expressed his apprehension about the conduct
- of his wife — It is the duty of the investigation officer to objectively
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_consider th the factum of reconciliation proceeding if any gomg on between
the partles as well as the apprehension of husband and/ or his relatives’

_ reflected through some complaint made to pohce authorities. [Saurabh :
“Tripathi Vs. Stateof M.P.] S : T - ...1000
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Penal Code (45 of 1860), Section 498-A/34 — See — Criminal
Procedure Code, 1 973 Sectwn 482 [RaJ esh Kumar Gupta Vs. State of

M.P] . \ , o ..989"
Fve wiear (1860 FT 45), & 493—{{/34 - a‘@‘ TS yiFar
Tfear, 1973, €I 482 (mm FHR T fy. w9, oq). ..989

Penal Code (45 of 1860), , Sectmns 498-—A 323 & 506/34 See —
Criminal Procedure Code, 1973 Section 482 [Saurabh Trlpathl Vs, .
State of M.P.] . ..1000 -

gve wWikar (1860 T 45), SIS 498—T, 323 T 506,/34 — 7& —
qvs FiFar wizar, 1973, ST 462 (@A Furdl fa. 99 w=w)  ...1000

Pleading and Proof - At the time of scrutiny, no objection was
taken to the effect that returned candidate was not qualified to contest
election as he was not a voter of any assembly constituency and
returned candidate was ineligible to participate in the election having
not furnished the electoral roll /certified copy of the constituency in

. which he was a voter — There was no pleading to the effect that the
appellant was-not a voter of any assembly constituency and therefore
he was not qualified — Held — Trial of an election petition has to bein
accordance with the provisions of the Civil Procedure Code 1908 —
‘When no pleadings were made that election of the returned candidate
was void on the grounds mentioned u/S 100(1}(a) and no issue on the
same was struck and no opportunity was availed to returned candidate

"to adduce relevant evidence, High Court could not have found that -
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election of returned candidate was void u/S 100(1)(a) — Finding of the
* High Court that the election petitioner had made out a case for
declaration that the election of returned candidate was void- u/S
. "100(1)(a) cannot be upheld ~Appeal allowed — Election of appellant/
returned candidate declared valid in law. [Rajendra Kumar Meshram
Vs. Vanshmani Prasad Verma] ' _ - (8C)...779
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Practice and Procedure — Although there is no occasion of any
clash or contradiction between the provisions of Section 69(2) of the
Partnership Act, 1932 and Order 30 of the Civil Procedure Code, it is
- settled Iaw that special enactment prevails upon the general law — The
law relating to procedure gives way to substantive provisions of law —
Provisions of Partnership Act shall supersede upon the provisions of Civil
Procedure Code. [Vijay Kumar Vs. M/s. Shriram Industries]  ...937
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' Prevention of Corruption Act (49 ‘of 1988), Section 3 & 4 -
Jurisdiction of Special Court to frame the charges against the persons _ .
other than public servants for offences falling under IPC or any other law '
for the time being in force when it had discharged the other co-accused °

" persons who were the public servants— Held—No charge of any conspiracy .

was framed against any of the non-public servants coupled with any of the
sections of the Prevention of Corruption Act— It is also not a case where

the public servant had died after framing of charges against all accused
persons whereas public servants have been discharged — Wrong
interpretation of the ratio laid down in the case of Jitendra Kumar Singh
and failure in analysing the import of Prevention of Corruption Act itself —

Impugned orders were quashed — Special Court is directed to remit the

charge sheet to Chief Judicial Magistrate to proceed in accordance with

law. [K.L. Sahu Vs. State of MLP.] . (DB)...959
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Prevention of Corruption Act (49 of 1988), Section 7 & 13(2) —
Complainant turning hostile — Effect -Even if the complainant has turned
hostile, part of his statement which supports the prosecution story can be
relied on — For proving the offence w/S 7 and 13(1)(d) of the Act, both
demand and acceptance need to be proved butif complainant turned hostile,
it can also be proved by circumstantial or other oral documentary evidence
— Evidence of the hostile witness cannot be rejected merely because he
has been declared hostile and such evidence does not become effaced
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from the record — Relevant portion of evidence of hostile wiﬁwss can be
used at least to corroborate the evidence of other independent witnesses -

- —In the present case, FSI, report of hand wash, trouser wash and note

wash clearly indicates the recovery of bribe money — Basic ingredients

i.e. Demand of bribe, its acceptance and recovery of currency notes, . -

- -required to prove the offence, stands duly proved beyond reasonable doubt

- =Ocular testimony of prosecution witnesses has been duly corroborated

by the documentary evidence — Based on the facts and evidence, a
legitimate presumption can be drawn that appellant has received or
accepted the said currency notes on his own volition — Trial Court rightly
convicted the appellant — Appeal dismissed. [Rajesh Khatik Vs, State of
M.P.] (DB)...924
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Prevention of Corruption Act (49 of 1988), Section 1 3(1)(e) r'w
Section 13(2) and Criminal Procedure Code, 1973 (2 of 1974), Sections

156(3), 173(8) & 465(2) — Revision against dismissal of application for
issuance of direction to conduct further investigation with regard to
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his own income from various sources as-well as income of family
members — Held — Prayer made by petitioner clearly indicates that in
guise of further investigation he wants to establish his defence — A
public servant accused of being in possession of disproportionate assets

is required to_establish his defence before trial Court and that the
investigating agency is not under an obligation to look into the same —
~_ Application devoid of merit dismissed. [Raj Kamal Sharma Vs. State
of MLP. through Special Police Establishment (Lokayukt)] (DB)...*58
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_ Prevention of Insults to National Honour Act (69 of 1971),
Section 2, Explanation 4(1) & 3 - Unfurling/Displaying National Flag
upside down — Allegation against Collector — Held — Collector is the
highest authority in District and he can’t be expected to check
beforehand the position of the flag — It was the job of one of his staff
for which Collector cannot be held vicariously liable—No prudent person
“would believe that Collector would unfurl the flag upside down to
jeopardize his career and reputation — Further held — When the National
_ Anthem was going on, on being pointed out about the said mistake,
" Collector rightly continued with the National Anthem and did not tried
to stop the National Anthem in the midway — If that was done by the
Collectar, he would have committed an offence u/S 3 of the Act—No
case is made out — Out of such unfortunate lapse, petitioner ventured
to such litigation to gain publicity or petitioner may have personal axe
to grind against the Collector —To discourage filing of such petitions,
cost of Rs. 10,000/- imposed on petitioner — Petition dismissed. [Anand '
Tiwari Vs. State of M.P.] : o “ea
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Public Trusts Act, M.P (30 of 1951), Section 26 — Powers of
Registrar — Petition filed against passing of interim injunction by the
Registrar restraining the President of Trust to conduct meetings,
operating bank account and to pass regulation regarding movable &
immovable properties till fresh elections — Held ~ U/S 26, Registrar,
only on application or Suo Motu can direct the trustee or himself make
an application to Court to decide the issue regarding administration of
public trust — Power of adjudication not granted to Registrar under
this Section — Neither u/S 26 nor any other Section gives power of
injunction to Registrar — Even inherent power has not been granted —
Power to issue direction on such issue is only granted to the Court u/S
27(2)(F) of the Act. [Shree Maheshwari Samaj Ramola Trust Through
President & Trustees Vs. Registrar of Public Trust and Sub-Divisional
Officer Ratlam (ML.P.)] ...816
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Representation of the People Act (43 of 1951), Section 5 &
100(1)(a) — Whether failure of the returned candidate to furnish
electoral roll of the constituency, where his name appears as a voter
or a certified copy thereof would by itself establish that he was not
qualified to take part in the election having failed to prove that heis a
voter- Under section 100(1)(a), election of returned candidate is liable
‘to be declared void if he was not qualified for the membership of
Parliament or State legislature - Section 5 requires a candidate to be
an elector of any assembly constituency of the State — To declare an
election void u/S 100(1)(a), it has to be established that the returned
candidate is not a voter of any assembly constituency of the State.
[Rajendra Kumar Meshram Vs. Vanshmani Prasad Verma] (SC)...779
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Representation of the People Act (43 of 1951), Section 33(4) -
Returning Officer to satisfy himself that candidate’s name and electoral
roll number is identical with the one entéred in the nomination paper—If
candidate is.a voter from the same constituency from where he seeks
election, electoral roll would be readily available with the returning officer.
[Rajendra Kumar Meshram Vs. Vanshmani Prasad Verma] (SC)...779
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e gfefifica aftfrag (1951 1 43), arer 33(4) — Fafaa
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Representation of the People A.ct (43 of 1951), Section 33(5) —
Candidate a voter from other constituency — He is required to enclose
alongwith the nomination or at the time of scrutiny, the electoral roll or
certified copy of the same. [Rajendra Kumar Meshram Vs. Vanshmani -
Prasad Verma] (50)...779
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Representation of the People Act (43 of 1951), Section 100(1)(c)
—Improper rejection of a nomination itself is a sufficient ground for
- invalidating the election without any further requirement of proof of
material effect of such a rejection on the result of the election. [Rajendra
Kumar Meshram Vs, Vanshmani Prasad Verma] (8C)...779

@@ gfafafereg sfefag (1951 #T 43), arer 100(1)(d) — BT
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Representation of the People Act (43 of 1951), Sections
100(1)(c), 100(1)(d) & 33(5) — High Court did not keep in mind the
distinction between Section 100(1)(c) and 100(1)(d) — Before setting
aside election on the ground that appellant/returned candidate had not
filed the electoral roll or a certified copy thereof and did not comply
with the mandatory provisions of Section 33(5), High Court ought to
have found whether improper acceptance of nomination had materially
affected the result of election — High Court failed to determine Issue
No. 6 and therefore it was not empowered to declare the election of
the returned candidate as void, even if it is assumed that acceptance
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of his nomination was improper. [Rajendra_ Kumar Meshram Vs,

© Vanshmani Prasad Verma] . C (S0)...779.

. atw mfEFIRT ST (1951 PT 43), GTRIT 100(1)(7). 100(1)(5})
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Representation of the People Act (43 of 1951), Section 1 a0(1)(d)
— An election is liable to be declared void on the ground of improper
acceptance of nomination provided such acceptance has materially
affected the result of the election. [Rajendra Kumar Meshram Vs,
Vanshmani Prasad Verma] ' _ (80C)...779

dF Flffeeg afefgs (1951 a1 43), arer 100(1)(81) — Arni®a
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Security Interest (Enforcement) Rules, 2002, Rules 3, 8(6} (¢), 9 &
9(4) and Securitisation and Reconstruction of Financial Assets and
Enforcement of Security Interest Act (54 of 2002) — Earnest money was
deposited by successful bidders who could not deposit25% of bid amount,
therefore, the earnest money was forfeited — DRAT in appeal directed to
refund the earnest money — Nothing on record that Bank at any point of
time had waived off its right against the forfeited amount— Order passed .
by DRAT not in accordance of legal provision of law — Liable to be set
aside. [State Bank of India Vs. Shri Rajeev Arya] : (DB)...*60
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Service Law — Compassionate Appointment — Petitioner’s claim
for compassionate appointment rejected on the ground that 7 years
from the date of death have passed and the policy of State Government
regarding compassionate appointment has drastically changed — Held
— Petitioner submitted application immediately after the death of his
father — Seven years have passed due to exchange of communication
between departments of Government of M.P. for which petitioner
cannot be held responsible for the delay — Claim of petitioner liable to
be considered afresh and delay should not come into play. [Sunil Jain
Vs. State of M.P.] : e ¥62.
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Service Law — Fundamental Rules, M.P. — Rule 53 — Revision
of Subsistence Allowance — Pendency of criminal case — Claim for
increase of subsistence allowance from 50% to 75% — Held - If the
period of suspension is prolonged beyond three months and if the delay
is not attributable to the Government Servant, the employer is under
an obligation to consider the aspect of revision of subsistence allowance
—Provision does not make any distinction between suspension because
of D.E. and suspension because of any criminal case — Since there is
no assertion about the aspect of delay in the revision application, liberty
is given to the petitioner to make comprehensive representation and
employer shall decide the same preferably within 30 days. [Rajesh Patel
Vs. MP PKVY Co. Litd.] ...801
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Service Law — Judicial Proceedings after retirement — Petitioner
attained superannuation on 31.01.1991 w.e.f, 01.02.1991 — Getting full
pension on issuing PPO by State Government — Offence registered
against him on 25.01.1995 — Challan filed on 11.01.1998 — Date of
institution of criminal case against petitioner was after 6 years and 11
months, which is not permissible as per Rule-9(3) of Pension Rules —
In case, judicial proceedings is barred looking to the date of institution
— Government cannot take decision of withdrawal of pension — Decision
taken by the council of ministers in the name of governor without taking .
note of the said discussion is contrary to spirit of Rule 9 — Pension is,
hard earned benefit which accrues to an employee and is in the nature
of “Property” —Right of property cannot taken away without the due
process of Iaw — Order of withdrawing pension is wholly unjustified,
unreasonable, arbitrary and violative of principles of natural justice,
liable to be quashed. [Nirmal Kumar Jain Vs. State of M.P.] ...856
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Service Law— Relaxation in the upper age limit for the purposes
of recruitment — Police Executive (Non-Gazetted) Service Recruitment
" Rules, M.P. 1997, Rule 8 — Exercise of pbwers u/A 226 and 227 of the
Constitution of India — The Court cannot give direction to the State to
relax the conditions stipulated in the Rules based on executive instructions
in the matter of recruitment to posts under the Rules — Writ Petitions
dismissed. [Bhupendra Singh Rawat Vs. State of M.P.] <47
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Service Law — Withdrawal of Pension — In case of withdrawal of
pension to which ithas already been granted for about 24 years; without

- opportunity to explain the circumstances as specified in the circular, cannot
be said to be in conformity to the spirit of Rule 9 — Clause (Kha) of GAD
circular except the condition to pass an order by council of ministers is
contrary to Rule 9 and is unreasonable — Circular C-6-2/98/3/1 dated
08.02.1999 is arbitrary, unjustified, unreasonable and violative of principle
of natural justice — Also contrary to spirit of Rule 9 — Hercby quashed.
[Nirmal Kumar Jain Vs, State of ML.P.] ...856
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Service Law — Wrongful Denial of Promotion — Arrears of salary
— Entitlement of difference of salary — Held — Once this court in earlier

Ll
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round of litigation held that promaotion of petitioner was wrongly denied
and such denial is not based on any reason attributed to the petitioner,
- and at the same time there is no restriction in law for grant of arrears

. of salary to him, he-is entitled to relief of difference of salary — Further
held — State should have justified its claim being a welfare State —
Petitioner is also entitled to interest on the arrears of salary @ 9%
per annum. from the date the arrears became due till realization — .
Petition allowed. [Manohar Lal Vs. State of ML.P.] e *52
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State Bank of Indore (Employees’) Pension Regulation, 1955,
Regulation 33 — Enfitlement of Pension—Under Regulation 33, workman
would not be entitled to pension if an order of punishment of dismissal has
been substituted by compulsory retirement unless workman is entitled to
pension on superannuation — Order of punishment of compulsory
retirement may not entitle the workman for the benefit of pension but the
intention of the Tribunal is categorical so as to entitle him to pensionary
benefits — The issue, that pension cannot be paid, was neither raised before
the Tribunal nor examined at the time of rendering award by Tribunal—
_ Matter remitted back to Tribunal on the point of punishment so as to -
make the workman eligible for pensionary benefits. [State Bank of India
Vs. Vishwas Sharma] ) (DB)...877
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THE MATERNITY BENEFIT (AMENDMENT) ACT, 2017
NO. 6 OF 2017

[Received the asseni of the President on the 27* March, 2017 and '

published in the Gazette of India (Extraordinary) Part II, Section I,
- dated 28.03.2017, Page no. 1-2]

An Act further to amend the Maternity Benefit Act, 1961.

BE it enacted by Parliamentin the Sixty-eighth Year of the Repubhc of
India as follows:—

1. Short title and commencement. (1) This Act may be called the
Maternity Benefit (Amendment) Act, 2017.

(2) 1t shall come into force on such date as the Central Government
may, by notification in the Official Gazette, appoint :

Provided that different dates may be appointed for different provisions
of this Act and any reference in any such provision to the commencement of
" this Act shall be construed as a reference to the coming into force of that
provision.

2. Amendment of section 3. In the Maternity Benefit Act, 1961 (53
of 1961) (hereinafter referred to as the principal Act), in section 3, after clause
(b), the following clause shall be inserted, namely:—

‘(ba) “commissioning mother” means a biological motherwho -
uses Her egg to create an'embryo implanted in any other-woman;’..

3. Amendment of section'S: In the principal Act; in'section 5,—
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(A4) in sub-section 3H—.

(i} for the words “twelve weeks of which not more than six
weeks”’, the words “twenty-six weeks of which not more than
eight weeks shall be substituted; B -

(ii) after sub-section (3) and before the first proviso, the

~ following proviso shall be inserted, namely:— .

“Provided that the maximum period entitled to
maternity benefit by a woman having two or more than two
surviving children shall be twelve weeks of which not more
than six weeks shall precede the date of her expected
delivery;”;

(¥ii) in the first proviso, for the words “Provided that”, the
words “Provided further that” shall be substituted;

(iv) in the second proviso, for the words “Provided further -
that”, the words “Provided also that” shall be substituted;

(B) after sub-section (3), the following sub-sections shall be

inserted, namely:—

“(4) Awoman who legally adopts a child below the age of
three months or a commissioning mother shall be entitled to
maternity benefit for a period of twelve weeks from the date the
child is handed over to the adopting mother or the commissioning
mother, as the case may be.

(5) In case where the nature of work assigned to a woman
is of such nature that she may work from home, the employer
may allow her to do so after availing of the maternity benefit for
such period and on such conditions as the employer and the woman
may mutually agree.”.

4. Insertion of new section 11A. In the pfincipal Act, after section

11, the following section shall be inserted, namely:—

“11A. Créche faciiity. (1) Every establishment having fifty or

more employees shall have the facility of créche within such distance as
may be prescribed, either separately or along with common facilities :
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Provided that the employer shall allow four visits a day to the
- creche by the woman, which shall also 1ncludc the 1nterval forrest -
allowed to her.

| (2) Every establishinent shall intimate m writing and electronically
to every woman at the time 'of her initial appointment regarding every
benefit available under the Act.”. '

DR. G. NARAYANA RAJU,
Secretary to the Govt. of India.

MADHYA PRADESH OUTDOOR ADVERTISEMENT MEDIA
RULES, 2017

[Notification No 08/F 1-25/2016/1803, Published in the Madhya Pradesh

Gazette (Extraordinary) , dated 28" March 2017, Page no. 264(41) —
264(67)]

CHAPTER-I
PRELIMINARY
1.  Short, Title and Commencement
CHAPTER-III
INTERPRETATION AND APPLICATION

2.  Definitions —In These Media Rules, Unless The Context Otherwise
" Requires i

- 3. Period of Compliance
CHAPTER-IIL |
APPLICATION AND APPROVAL PROCESS
4.  Application For Registration
5. Types of Outdoor Media Devices
6. Apprqw;al of Oﬁtdoor Media Devices (On Private Land) :
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7. Evaluation And Approval o

8.  Withdrawal And Amendment of Approvals
' CHAPTER IV

IMPLEMENTATI(DN MECHANISM FOR MUNICIPALAUTHORITY
T Outdoor Media Devices On Municipal Authority Property

10.  Outdoor Media Devices On The Premises of Other Public Authorities
11.  Advertisement Licénse Fees
12.  Assignment of License Fees
CHAPTER-V

GENERAL REQUIREMENTS EXEMPTIONS AND PROHIBITIONS
13. General'Reqmrements For Outdoor Media Devices
14, Exempted Outdoor Media Devices And Adv‘ertisements
15.  Prohibitions

'CHAPTER-VI
MONITORING MECHANISM
16. ITBased Solution For Application, Renewal And Monitoring
17. Inspections '

18.  Maintenance of Outdoor Media Devices And Removal of Unauthorlscd
Advertisements

19. Documentation
CHAPTER-VII

MISCELLANEOUS
20.  Serving of Notices '

21.. Appeals.

Lh
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- CHAPTER-VIII

GENERAL PERMISSION CRITERIA-OUTDOOR MEDIA DEVICE
22. Offences And Penalties
23. Insurance
24. Indemnity
25. Powers of State Governmen{
26. Permission Criteria
27. Traffic Hazard Potential Dependencies
28. Site Selection Criteria
29. Development Criteria
30. Physical Characteri_stics
CHAPTER-IX

INDICATIVE LIST OF PROHIBITED AREAS AND NEGATIVE
OUTDOOR ADVERTISEMENT

31. " Prohibited Areas
32. Listof Negative Advertisement

Schedule: Agency Registration/Processing Fees

Form-I : Application Form For Registration
Form-II : Application Form For Approval Of Outdoor Media Devices
Form-III : Application Form For Annual Renewal of Qutdoor
,  Advertisement License :
Form-IV : Letter For Acceptance and Rejection of Application For
: Registration
Form-V : Letter of Intent (LOI)

In exercise of the powefs conferred by sﬁb-section (1) of Section 68 read
with Section 433 of the Madhya Pradesh Municipal Corporation Act, 1956
No. 23 of 1956) and sub-section (OO) of Section 124 read with Section
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355 ofthe :Madhya Pradesh Municipalities Act, 1961 (N 6.‘ 370f 1 961)? the .

State Government hereby makes the following rules, namely:-

(1)-

)

)

) 2.
requires,-

@)

(b)

- RULES
- CHAPTER-I
PRELIMINARY
Short title, Extent a;ld C.omme-ncement.-

These rules may be called the Madhya Pradesh Outdoor
Advertisement Media Rules, 2017. -

They shall come into force from the date of their publication in
the Madhya Pradesh Gazette. :

These rules shall apply within the limits of all Municipal
Corporations, Municipalities and Municipal Councils. ‘

CHAPTER-II
. INTERPRETATION AND APPLICATION .

Definitions.- In these rules, unless the context otherwise -

“Act” means the Madhya Pradesh Municipal Corporation Act,
1956 (No. 23 0of 1956) and the Madhya Pradesh Municipalities
Act, 1961 (No. 37 of 1961); '

“Advertisement” means any representation by a word or
abbreviation thereof, letter, logo, symbol, sign, figure, painting,

drawing or other pictorial representation, light, sound, visible,

©

(@

audible to public from any place on land, building, airspace and
water and/or visible from Public Place or Public Street including
display on outdoor media devices (OMD) in the Contiol Area;

“Advertising” means the act or process of displaying an
Advertisement;

“A.ge_ncy” means an applicant who may be an indivfdual registered
charitable organization, firm, partnership etc, or a company
incorporated under the Companies Act, 1956/2013;
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“Approved” means approved in writing by the Competent

Authority having jurisdiction underthese Rules; -

- “Appeal Committee” means a Committee appointed under

Section 403 of Madhya Pradesh Municipal Corporation Act,
1956 (No. 23 of 1956) or Section 307 of the Madhya Pradesh
Municipalities Act, 1961 (No 37 of 1961) ' '

“Bnllboard/Hoardmu” means an Outdoor Medla Device w1th
space for advertising in the form of an advertisement panel and
where such panel is mounted on any structure with its foundation
either on ground or building.

“Building Line” means the line up to which the plinth of a
building may lawfully extend on the side, which abuts the street
or an extension of a street or a strip of land ear-marked or
reserved for future construction of street and such line has been
so prescribed in the approved plan or co-ordination plan or the
scheme by the Government Authority having jurisdiction;

“Carriage way” means the width of the road where vehicles are
free to move without any obstruction. Carriage way can be further
classified as single or dual carriageway.

“Competent Authority” means any officer authorised by the -
Municipal Authority to 1mplement and enforce the provisions set
out in these Rules;

“Municipal Area” means the geographic area including airspace
in the jurisdiction of the Municipal Area as defined under sub-
section (2) of section 7 of the Madhya Pradesh Municipal
Corporation Act, 1956 and sqction 5 of the Madhya Pradesh

Municipalities Act, 1961; '

“Display” means the display of an Advertisement;

“Election” means a national, state, local self-government election
and by-election held under the superintendence and control of
Election Commission of India/State Election Commission;

“Gantry” means a structure erected across a road and usually
fabricated by metal etc. section pillars fixed on either side of a
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road witha beam shapéd section connecting the top of the pillars
across the road with the advertisement on the face opposite to

the direction of traffic;

“Indian Road Congress (IRC)” means the applicable Indian -

Road Congress codesand any regulations made thereunder; -

“Interested Party” means any person/agency who has in terms
of these Media Rules submitted an application or submitted
comments or an objection or made representations inrespect of
any such application; :

“Intersection/Junction” means an area embraced within the
prolongation of the lateral boundary lines of two or more public
streets, open to traffic, that join one another at any angle, whether
or not one such public road crosses the other;

“LED/Electronic Hoarding” means an outdoor media device,
with display made from LED or LCD or any other electronic
source, to display running text, displays and informational
messages from computer programs and software or any other
means; '

“Mobile Display Advertisement” means a double or single
sided Outdoor Media Device or panel mounted on or behind a

vehicle in a manner that it can be driven around or parked at
strategic locations for a better display of the advertisement;

“Municipal Authority” means the concerned Commissioner/
Chief Municipal Officer or any other entity notified by the State
Government for imp_lementation of these Rules;

“National Building Code (NBC)” means the latest National
Building Code of India and any regulations made thereunder;

“Qutdoor Advertising” is advertising that reaches the consumers
while they are outside their homes;

“Outdoor Media Device or OMD” means deviceas set out in
Rule 5;

“()_wner” means legal owner of the Private Property;
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“Property” means any unit of private or public land, water air
space including a Public Place which is registered/documented

as separate entity/ID and also includes such spaces which are

(@

(za)

(zb)

(zc)

(zd)

(ze)

()

‘(zg)

categorized as land, water and airspace or any Public Place;

“Public Place” means a space, which is open and/or assigned to
the use or enjoyment of the public, whether such space is vested
in the Municipal Authority or not; '

“Public Street” means a road, street or thorough fare or other
Right of Way to which the public has a right of access or which is
commonly used by the public and includes any portion of a Right
of Way of public street including a footpath;

“Right of Way or RoW” means the full width of a Public Street
as prescribed by IRC or between Building Lines across such Public
Street including the median, carriageway, service road, shoulder
and footpath/sidewalk and the air space above it;

“Road Traffic Sign” means any road traffic sign and traffic signal
as contemplated in the IRC or any applicable Act/Rules;

“Self Advertising” means a name board whether illuminated or
non-illuminated displaying only the name, address and details of
any own commercial business or social activity that is being carried
out in the same premises or on the shop as the case may be.

“Street Furnishing Advertisement” means an Advertisement -
Displayed on any public facility or structure which is not primarily
intended for Advertising and includes a seating bench, plant box,
footpath litter bin, pole-mounted litter bin, public transport shelter,
sidewalk clock, suburban name device and a street name, drinking
fountain, bollards, traffic barriers, etc. of appropriate size and
shape serving the functional requirement of such street furniture
with advertisement either directly pasted/affixed or in the form of
apanel or painted or written or displayed in any other manner.

“Structural Engineer” means a person with post graduate degree
in Structural Engineering from duly recognised Institute/University

and Registered/empanelled withMunic¢ipal Authority;

““Structural Stability:Certificaté”-means a certificate about
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structural safety and stability fssued by a Structural Engineer;

“Schedule” means Schedule a;:;pended to these Rules;

-“Temporary Advertisement” means an Advertisement/Qutdoor -

Media Device displayed fora maximum period of 30 days for
any forthcoming event including entertainment events, festivals,
mela, trade fair, conferences, road shows, etc.

“Urban Design” means the actions of conceiving and managing
the special and aesthetic characteristics of urban space between
and around buildings, public places including physical elements
that make up the streetscape and the combined visual effect of
building facades and other structures,

“Vehicle” includes a bicycle, tricycle, motor car and every
wheeled movable conveyance which is used or capable of being
used ina public street; '

“Wall Painting Advertisement” means an advertisement

displayed by painting/writing it directly on the wall or structure of
a building or any civil structure.

“Wall Wraps” means advertisement painted/pasted/affixed on
surface of the walls of a building, which has been used as
architectural feature to cover/form facade/, used as wall of a
building, .

Period of Compliahce. -

All Existing Outdoor Media Devices shall comply with these Rules within
a period of ninety (90) days from the date of notification of these Rules.

Provided that where Qutdoor Media Devices have been

installed for a contract period after bidding by the municipal authority,
these Rules shall be applicable after the contract period. This provision
shall not be applicable if any extension is given in aforementioned
contract period. -
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- CHAPTER-III -

X APPLICATION AND APPROVAL PROCESS
4. Application for Registration.-

. (1) ' Incase of Private Properties, only Property Owners shall seek

' permission for installing an Outdoor Media Device from the

_ ‘Competent Authority by registering themselves with the
Competent Authority using online process as laid out in Form-I
(the “Registering Entity”). :

(2) This registration is compulsory for Self Advertisers as well as
Property Owners who want to install Outdoor Media Devices on
their premises.

(3) Registration shall be valid for a period of ten years from the date
of registration for Self-Advertisers and three years for other
Property Owners who wish to install Outdoor Media Devices.

(4) Theregistering entity shall deposit Registration Fee as set out in
clause I of Schedule excluding the Self Advertisers.

(5) The Competeﬁt Authority shall upon receiving application for
‘ registration, reject or accept the same in the format as givenin
Form-IV.

5. Types of outdoor media devices. -

(1) Outdoor Media Devices shall be classified into following;: .

Typology -Description

A OUTDOOR MEDIA DEVICES ON PUBLIC
: TRANSPORT SERVICES/STREET FURNITURE
Al ~ Bus and Intermediate Public Transport (IPT) Shelters
A2 Bus and Intermediate Pubhc Transport IPT) Route

Markers
A3 FOB, Gantry, Toilet Blocks And Urinals etc.
A4 CycleStands

A5 _Police Booth, Parking Booth, Telephone Booth, Pre-
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A6 -

A7

A8

Bl -

B2

Cl
C2
C3

Paid Taxi Booth, Bus/Réll Booking Information
Booth, Drinking Water Facility, Vending Kiosks,
Outside Colonies To Facilitate Du‘ectory/Payment of

_ Bills, Bollards, etc.
‘ Sitting Bench, Garbage Bins, etc.

Information Panels, Pole Mounted MUPI (Street
Furnishing for Information)

Pier or Pylon Mounted Device

ADVERTISING — OUTDOOR: MEDIA DEVICE
ON PUBLIC TRANSPORT SERVICES

Metro/MRTS Infrastructure
Public Transport Vehicle

OUTDOOR MEDIA DEVICES ON
COMMERCIAL ADVERTISING STRUCTURES
ON PUBLIC LAND

Unipole/Hoarding/Billboard

Wall Wrap

Wall Painting/Writing

OUTDOOR MEDIA DEVICES ON

COMMERCIALADVERTISING STRUCTURES
ON PRIVATE LAND

Unipole/Hoarding/Billboard

Wall Wrap

Wall Painting/Writing

TEMPORARY EVENTS

LANDSCAPE OUTDOOR MEDIA DEVICES
SHOP SIGNAGE |

INNOVATIVE ADVERTIS_ING
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1 CINEMA ADVERTISING-IN-CINEMA ON

SCREEN ADVERTISING INCLUDING SLIDES
AND ADVERTISEMENT FILMS (MOVING
ADVERTISEMENTS) o

T INSIDE ADVERTISEMENT COMMERCIAL

©

(3)

(D

@
(a)
(b)

(©)

(d)

()

BUILDINGS AND PUBLIC BUILDINGS

The supporting structure shall have a non-reflective finish to
prevent glare. The Outdoor Media Devices structure shall be well
maintained at all times. It shall be painted in colours that are -
consistent with, and enhance the aesthetics of surrounding,

The OMDs which is not defined in Formats of Outdoor Media

Devices [Rule 13(1)] and not among the prohibited ones will be
considered as “Innovative Advertising”,

. Approval of outdoor mediz devices (on private land.).-

Application for any Private Property shall be made by submitting
information as per Form-II by any Property Owner/Applicant .
(as applicable).

The application form shall be accompanied with the following -
Applicable Processing fees shall be as per Schedule;

No dues certificate from the Municipal Authority in relation to
property for which application has been made;

A drawing showing the locality plan, marginal open spaces
(MOS), details of road inventory, in colour, indicating the
proposed position (including GPS coordinates) of the Qutdoor
Media Device and the distances in relation to any other structures,
buildings, Outdoor Media Devices situated within a radius of 25m
from the proposed Outdoor Media Device.

Where applicable, indicate in.terms of these. Rules/the
Advertisement Zoning Map/Master Planthe category of the
proposed location of the Property upon which the Outdoor Media-
Device.is to be installed;

'Compleéte specifications and drawing showing the dimensions of
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the Outdoor.Media Devices and location,

The design and the structure shall be certlﬁed by a Structural
Engineer with respect to the safety and stability aspect from the . -
point of view of its foundations which can bear extreme wind

~ conditions, earthquakes, soil bearing capacity and shall comply -

(4]

(h)

®

3)

4)

with prevalent Building Bye laws and National Building Code of -
India (NBC), Standards and Guidelines framed from time to time
under these. The details shall include size of all components of
supporting frameworks,. anchorages-and design calculations
including proof of compliance with any other law, including but
not limited to, the applicable acts and codes/guidelines. '

If a proposed Outdoor Media Device is to be attached to, or
Displayed on, the Facade of a building, the approved building
plans along with measurement and the details, measurements and
position of the proposed Outdoor Media Device and the details
and the position of every existing Outdoor Media Device on the
building drawn to a scale acceptable to the Competent Authority;

~and

Any other updated information in the zipplication form (Form-IIT)
which the Competent Autherity may require from time to time
after approval of Municipal Authority.

Self certification regarding that the property is not in any prohibited
zones for the purpose of advertisement,

The Competent Authority may refuse to accept an application if-

(8) Any requirement of sub-rule (2) of Rule 6 has not been
complied with; or

(b) The application relates to an Outdoor Media Device which
is prohibited in terms of Rule 14.

(c) For any other reason(s), for which Competent Authority
considers that it is not in public interest.

Ifany information requested by the Competent Authority in terms
of sub:rule (2) of Rule 6 above i is not provided within Thirty (30)
days from the date of the first written request the appllcatlon
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conéemed shall be rejected without further notice to the applicant.

Evaluation and approval.-

While ev'aluatirig an application in terms of Rule 4, the Competent -

Authority shall ensure that the application is in compliance with o

"these Rulf:S. The Competent Authority may accept or reject any
application after giving due opportunity of hearing.

(2) Anapproval shall be fora period as set out below:

.Typology Description

OUTDOOR MEDIA DEVICES ON
PUBLIC TRANSPORT SERVICES/

- STREET FURNITURE

ADVERTISING-OUTDOOR MEDIA
DEVICE ON PUBLIC TRANSPORT
SERVICES

OUTDOOR MEDIA DEVICES ON
COMMERCIALADVERTISING

STRUCTURES ON PUBLIC LAND

OUTDOOR MEDIA DEVICES ON
COMMERCIAL ADVERTISING

STRUCTURES ON PRIVATE LAND ‘

TEMPORARY EVENTS

- LANDSCAPE OUTDOOR MEDIA

DEVICES

Period

EQUAL TO THE
AGREEMENT
PERIOD BETWEEN
THE COMPETENT
AUTHORITYAND - .
THE OWNER/
AGENCY

.EQUAL TO THE

AGREEMENT .
PERIOD BETWEEN
THE COMPETENT
AUTHORITY AND
THE OWNER/
AGENCY

3YEARS

 3YEARS

AS PER EVENT
DURATION .

.AS PER

AUTHORISATION
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| * PERIOD .
SHOP SIGNAGE 3/10 YEARS*
INNOVATIVEADVERTISING ASPER -

- AUTHORISATION

: PERIOD

CINEMAADVERTISING-IN-CINEMA 3 YEARS
ON SCREEN ADVERTISING
INCLUDING SLIDES AND
ADVERTISEMENTFILMS
(MOVING ADVERTISEMENTS)
INSIDE COMMERCIAL BUILDINGS = 3 YEARS
AND PUBLIC BUILDINGS

*For self advertisement 10 years and for other signagés 3 years.

3)

)

)

(6)

@
(b)

The Competent Authority shall within fifieen days in writing and lectronically
send Letter of Intent (LOI) to the applicant as per format attached as
Form-V. _ '

The Owner/Agency shall be required to make necessary payment as
specified in the Letter of Intent within fifteen days from date of issue of
Letter of Intent.

Upon receipt of necessary payment from the Owner/Agency, the Competent
Authority shall issue formal approval letter stating the terms and conditions
of the approval. ‘

No approval granted in terms of these Rules shall exempt-

any person from any provisions of any other law applicable to Advertising;
or

any Owner/Agency of an Outdoor Media Device from the duty to ensure
that such Outdoor Media Device is designed, erected, completed, displayed
and maintatned in accordance with the provisions of these Rules and any
otherapplicable law including safety and security of public'at large.

8.. Withdrawal and amendment of approvals.-

(1) The Competent Authority may, withdraw an approval granted in.
terms of Rule.7 or amend any condition or impose a.further.
condition in respect of such approval, if in the'opinion of the.



(a)

(b)

(©)

(@

@©
®

(g)

@

€))

17
Competent Authority, the Outdoor Media Device concerned-

is or has, as a result of a ¢hange to the nature of the environment
or the amenity of the neighbourhood, streetscape or Urban Design
existing at the time of such approval, become detrimental to the
area in which it is located by reason of its size, intensity of

illumination, quahty of de51gn, workmanshlp, material or its
existence;

constitutes, or has become, a danger to any person or Property
or traffic safety;

i's'obscuring any other Outdoor Media Device, natural feature,
architectural feature or visual line of civic, architectural, hlstonca]
or heritage significance;

of which a part or whole falls either due to an accident or any
other cause;

any addition or alternation is made to the building or structure and
such addition or alteration involves distur_bance of the Outdoor
Media Device or any part thereof; and

which is installed on building or structure or property upon or
over which the Outdoor Media Device installed is, demolished
or destroyed.

Ifin case of property tax and other Municipal dues related to the
property are not paid in due time,

The Competent Authority shall in writing notify the Owner/Agency
of the Outdoor Media Device concerned of its decision and that
he or she may within fifteen (15) days from the date of the serving
of notice as per the rules make wntten representations concerning
the proposed decision.

In case of partial or complete withdrawal of permission by
Competent Authority, Property Owner shall have to remove or

" amend as the case may be, within 7 days the Outdoor Media

Device at his own risk and cost and refund of the balance amount
of license fee shall be-given to the Property Owner within 30 _
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| days of such complete withdrawal.

1)

o)

3)

Q)

(1)

CHAPTER-IV

IMPLEMENTATION MECHANISM FOR MUNICIPAL
AUTHORITY

Outdoor media ﬂevices on municipal authority property.- .

Municipal Authority shall constitute a dedicated cell for outdoor

media management and appoint a Competent Authority.
Competent Authority from time to time shall identify locations
arid Property(ies) within notified urban planning area, where it
will allow new Outdoor Media Devices to be erected and prepare
an implementation and monitoring plan.

As and when required such identified locations would be bid out

. through an open, transparent, competitive e-tendering process

for selection of suitable agency (ies).

Competent Authority appointed by Municipal Authority shall
prepare outdoor advertisement zoning/master plan and shall
categories the outdoor media in clusters/zones and shall identify
projects (sites) and implement as follows;

(a) Under Public Private Partnership (PPP) structure, and if
not viable under PPP then

(b) Under Advertisement Rights/License model.
(c) Anyother Revenue-Model.

In terms of the identified implementation structure zibove, each
category of projects would be bid out through an open, transparent
¢-tendering process by the Competent Authority.

Outdoor media devices on the premises of other public
authorities.-

Advertisement or OQutdoor Media Devices visible/audible from or

. fronting any public place which is not in the premises of Central/
State Government or it’s undertaking, etc., whether installed/ -

displayed by themselves or by private agencies appointed by them

i)
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- Government or it’s undertaking, etc., premises visible/audible from
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will be governed as per provisions of these Rules. '

For permission of Outdoor Media Devices on Central/State '.

or fronting any public place which is not in the premises of Central/
State: Government or it’s undertaking, the agency must register to
the concerned Competent Authority in the prescribed manner set

out in these Rules after obtaining NOC from the respective
Authority.

The concerned CentraI/State Government or it’s undertaking are

required to provide the names of agencies as covered in sub-rule
(1) and (2) of Rule 10, location, size, period of allotment and all
other details of the Outdoor Média Devices on their premises.

The demand notices for licence fee as per the relevant Typology
will be sent to the concerned agency as per Schedule of these

Rules and the agency shall deposit the said amount within 15 days
to Competent Authority.

Responsibility of removal of OMDs as per specific direction of
any Hon’ble Court or when approval on OMDs is revoked by
Competent Authority shall, however, lie upon the Central/State
Govermnment or it’s undertaking.

For the agencies covered under this Rule 10, all the provisions of
these Rules shall be applicable.

Advertisement license fees. -

As per the provision of Section 132 and 133 of Madhya Pradesh

Mun1c1pa1 Corporation Act, 1956 (No. 23 of 1956) and Section 129
of Madhya Pradesh Municipality Act, 1961 (No. 37 of 196 1) Municipal
Authority have been empowered to impose Taxes and Fees.

()

The Advertisement License Fees including revenue share shall be
payable by the Owner/Agency who has been permitted/awarded
the contract in terms of the Schedule of these Rules in advance

on a quarterly basis or as per provision of the contract decided
by the Competent Authority.
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No new Advertisement shall be allowed to Display unless the
Advertisement License Fees in.advance as per condition of
approval is deposited with the Competent Authority.

In addition to the license fee, the registered entity shall deposit
bank guarantee as a performance guarantee of an amount’
equivalent to the quarterly license fee payable to the Competent _
Authority or as per provision of the contract decided by the

Competent Authority in advance valid for entire licence period.

Any person dissatisfied with the order passed by the Competent
Authority under these Rules may appeal to the “Appeal
Committee” appointed by the Municipal Authority and decision
of the committee shall be final provided that no appeal shall be

valid unless the amount of the tax and/or fee payable has been
deposited.

Assignment of license fees. -

The advertisement license fee collected by the Municipal Authority

under these Rules shall be assigned for operational Urban Public
Transport System. This assignment shall not be less than 25% of the
total revenue received under these Rules. In Municipal Areas where
Urban Public Transport System is still to be implemented then these

provisions shall be applicable from the date of Urban Public Transport
System coming into operation. s

13.

(M

@)

(2)

CHAPTER—V

GENERAL REQUIREMENTS EXEMP TIONS AND
PROHIBITIONS '

General requirements for outdoor media devices. -

The Owner‘of an Qutdoor Medla Device shall ensure adherence
to these Rules.

The Owner of an Qutdoor Media Device must ensure that such
device is designed or located so as not to-

be detrimental to the nature of the environment, streetscape, Urban
Design or detract from the architecture of any building on which

. orwhere such device is to be located, by reason of abnormal
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size, appearance, workmanship, design or its existence etc;

wholly of pértially obscure any Outdoor Media Device previously
installed;

constitute a danger to any person or property or traffic safety;

project outside the boundaries of the property on which it is to
be erected or displayed, : -

result in the removal of, or damage to, any tree in a public place
without prior approval of the Competent Authority;

be unsightly and not to comply with minimum distances as

‘prescribed in these Rules;

obstruct a fire escape or the means of accessto a egress froma
fire escape; or comply with the minimum clearance with regard to
overhead power lines stipulated in prevalent Law/Rules.

Any Outdoor Media Device on a Public Street or facing a Public
Streef, including Outdoor Media Devices facing a State or
National Highway, shall comply with the following requirements:

a minimum distance of as set out in the Chapter-VIII shall be
maintained between Outdoor Media Devices or Advertisements
on the same side of a Public Street including any carriageway,
whether, State of National Highway; and

No Outdoor Media Device may be located inside a prohibited
areas and in relation to overhead Road Traffic Signs.

Any Outdoor Média Device must be positioned as per the
provision of IRC in case of an Intersection and in any case traffic
flow may not be impeded during the erection and maintenance of
an Qutdoor Media Device located in a Public Street, provided
precaution has been arranged and prior approval has been
obtained from the Competent Authority.

Upon approval of an Outdoor Media Device, it shall not be
altered, amended, removed, re-erected or upgraded without prior
written approval of the Competent Authority, except for
maintenance work, which may be required for the upkeep of an
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* Outdoor Media Device.

Only sites appfoved by the Competent Aﬁthority in terms of these

~ Rules for the purpose of advertisement shall be used for display

of advertisements. _
Exempted outdoor media devices and advertisements. -

The following Outdoor Media Devices and Advertisements are -

exempted from compliance with the provisions of Rule 4, but must
comply with any other applicable provision of these Rules and other

applicable Laws: .
(a) isexhibited within the window of any building if'the advertisement
‘ relates to the profession or business carried on in that building;
(b) relates to the name of the land or building upon or over which the
advertisement is exhibited, or to the name of the owner or occupier
of such land or building; or

(c) relatestothe business ofa central/state government organisations

' and is exhibited within or upon any wall or other property of the
concermned organisations within premises; or

(d)  isaname plate annouricing the name of owner/or name of occupier
of building and/or name of a building upon which such
advertisement is so fixed, exhibited painted, pasted, retained or
displayed; or

(e) inthecaseof buiIdings/property, where professional services like
chartered accountant, advocate, architect, etc., is running, as
permitted by law and is within permissible limits in these Rules,

15. Prohibitions.-

No approval shall be given for

(f)  Outdoor Media Devices displaying Negative Advertisements as
described in Chapter IX; and

(g) Proposed to be located in Prohibited Areas, as described in

Chapter IX or notified by different Competent Authorities.
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CHAPTER-VI

MONITORING MECHANISM
IT based solution for application, renewal and monitoring. -

Competent Authority shall adopt a transparent system for grant of
permission for display of outdoor advertisements and monitoring of

- the same. The Competent Authority shall adopt preferably the

Information Technology based Implementation and Monitoring
System, prepared as per the guidelines ofthe State Government for
such approvals and monitoring. The Competent Authority shall
prepare a GPS based Outdoor Media Master Plan for the area under

 the jurisdiction of the Competent Authority, all the existing and

proposed OMDs with their GPS coordinates shall be marked on the
GPS map of the respective Competent Authority and the same shall
be available on the Website of the respective Competent Authority.

The system as mentioned in sub-rule (1) above shall have following
salient features:

Outdoor Media Rules and all notifications related to Outdoor
Media shall be made available to general public by means of
display of information on the Website of the respective Competent
Authorities.

Online registration of entities may be enabled. The Registering
Entities shall be assigned a unique ID, which shall be password
protected for all future correspondence with the Competent
Authority in matters related to Outdoor Media.

All applications for the installation of Outdoor Media shall as far
as possible be submitted online;

Each Outdoor Media site shall have unique code assigned to it
which shall convey its ownership, location (GPS coordinates),
type of media, size (area of display), advertisement/license fee
payable, validity of Agreement for display of advertisement and
any other information which in the opinion of the Competent
Authority is required to be coded.

Approvals of all OMD may also be given electronically by the
Competent Authority,
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Inspection. -

Competent Authority shall have the power to inspect any Outdoor
Media Device for the purpose of implementation and enforcement

* of these Rules. Competent Authority may also authorise any official

of Municipal Authority to carry out such inspection.

The Competent Authority or any official authorised by the .
Competent Authority, before the commencement of, or during an
inspection in terms of sub-rule (1) of Rule 16, at the request of
the Owner of an Outdoor Media Device or the Owner of a
Property on which the Outdoor Media Device concerned has
been installed or is displayed, produce written confirmation of his
or her appointment as an authorised official empowered to carry
out inspections for the purposes of these Rules.

Maintenance of outdoor media devices and removal of
unauthorised advertisements. -

Subject to provisions in these Rules:

The Owner/Agency is responsible for maintaining the OMD and
the surrounding area so that it does not become unsightly or
deteriorate to sucha degree that it is in conflict with any provision
of these Rules. Owner/Agency shall also be responsible for
structural safety of the OMD and in case of any accident the
owner shall be held liable for any mishap. '

An Owner/Agency contemplated in paragraph (a), must carry
out at least once in three (3) months inspection of an Outdoor
Media Device with a view to satisfying himself or herself that it
has been properly maintained and forthwith carry out any
necessary maintenance resultant upon such inspection. At the end
of the year, the owner shall submit such inspection reports to the
Competent Authority. '

The Owner/Agency shall ensure that a metallic plate (minimum
size of 1 feet by 1 feet) or IT enabled device with the embossed
logo of the Competent Authority providing details of the Outdoor
Media Device, are displayed and maintained in good condition at
all times. Failure to do so shall result jn imposition of penalty
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amounting to 10% of the annual license fee.

Ifinthe dpinion of the _Cdmpetent Authority, any Outdoor Media

. Device is in a dangerous or unsafe condition or has been allowed

to fall into a state of disrepair or is in conflict with any requirement
of these Rules, Competent Authority shall serve a notice on the

- Owner/Agency to remove/maintain the Qutdoor Media Device,

within a period so specified and Owner/Agency shall be requlrcd
to comply thereof within stipulated time,

If the OMD or advertisement is unauthorised or the Competent

-Authority is of the opinion that an Outdoor Media Device

constitutes an imminent danger to any person or Property, the
Competent Authority shall without serving a notice in terms of
sub-rule (2) of Rule 17, or if such a notice has been served but
not complied within the period specified therein, rcmove/mamtaln
the Outdoor Media Device.

The cost incurred for the removal and storage of an Outdoor

‘Media Device, and any other costs incurred by the Competent

Authority as contemplated in sub-rule (3) of Rule 17, shall be
recovered from the Owner/Agency. The Competent Authority
shall remove the OMD at the risk and cost of the Owner/Agency.

If an Outdoor Media Device has been removed in terms of sub-
rule (4) of Rule 17, Competent Authority shall promptly in writing
give anotice of such removal to the Owner/Agency.

Any Outdoor Media Device, which has been removed and/or
stored in terms of these Rules, shall be released to its Owner/
Agency subject to payment of prescribed fee/charges as
determined by the Competent Authority within a period of
maximum three months. After a period of three months the
Competent Authority shall be free to auction or dispose the said
OMD by transparent process and proceeds received shall be
treated as Municipal Authority fund.

The Competent Authority shall remove an unauthorised outdoor
advertisement promptly and the Competent Authority shall
immediately dispose of such advertisements/structures.on, as.is
where is basis. The Competent Authority shall prepare and
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implement édequate process for such removal and disposal, from
time to time.

- 19. Documentation.-

(1) The Owner/Agency of a Property upon which an Outdoor Media
Device is erected, attached or Displayed, must retain certified
copies of all documentation relating to the application for approval
of such device and the approval of the Competent Authority in
terms of these Rules, as long as that device is erected or displayed,
and must present such documentation to Competent Authority or
any other duly authorised official by the Competent Authority at -
any point of time.

CHAPTER-VII
MISCELLANEOQUS
20. Serving of notices. -

Any notice that is required to or may be served, delivered or
given in terms of or for the purposes of these Rules, must be
served in any one of the following ways:

(a) by sending a copy of the notice by registered or under postal
certificate to the last- known address of the Owner/Agency and
unless the contrary is proved, it is deemed that service was effected
on the seventh day following the day on which the document was
posted:

(b} by faxing a copy of the notice to the person, if the person has in
writing furnished a fax number to the Government Authority or an
authorised official ; :

(¢) by sending the notice through e-mail on the registered e-mail id.

" (d) by handing over a copy of the notice to any of the authorised
representative/owner;

21. Appeals.-

Any Owner/Agency whose rights are affected by a decision of
Competent Authority in terms of or for the purposes of these Rules, may
appeal against that decision to the “Appeal Committee” appointed by the
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- . Competent Aﬁthority in terms of the Section 403 of the Madhya Pradesh

Municipal Corporation Act, 1956 or Section 307 of the Madhya Pradesh -
Municipalities Act, 1961, by lodging an appeal, specifying the grounds of
appeal within thirty days of the date on which he or she was communicated of
that decision.’ :

'CHAPTER-VIII

GENERAL PERMISSION CRITERIA —OUTDOOR MEDIA
DEVICE

22. Offences and penalties.-

(1) The Competent Authority shall impose penalty for below
mentioned violations under these Rules,-

Sr.  Type of Violation ' Penalty -
No. '

1 Violation in size, fype, location, 1. Incase offirst violation related
~ payment etc. of authorised OMD to any OMD, the penalty shall
by registered entity. be Rs. 5/per Sqft/per day or
: equal to applicable licence fee

as per relevant typology as

- prescribed in Schedule,
whichever is more from the
date of violation and subject to
condition that the said violation
is removed or corrected within
15 days.

2. Incase of second/continuing
'violation beyond 15 days, the
entire building/property shall be
debarred from display of
advertisements for a minimum
period of one year and bank
guarantee shall be forfeited along
with forceful removal of OMD.

2 Unauthorised/illegal Media Rs. 10/- per Square feet of OMD
installed per day or double the applicable
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licence fee as per relevant typology
as prescribed in Schedule,
whichever is more to be charged for
aminimum period of 30 days or for
the period of actual display,
whichever is higher and along with
Eorceﬁﬂ removal of OMD.

The penalty 1mposed under sub-rule (1) of Rule 21 shall be
deposited by the defaulter within seven days of receipt of
the notice as issued by the Competent Authority, failure to
do so shall attract an interest of @ 12% per annum
calculated on the number of days beyond the seventh day
till the receipt of payment by the Competent Authority.

In case more than Three separate independent instances of

violation of OMD in terms of sub-rule (1) of Rule:21 occur
with the same Owner/Agency, this shall lead to blacklisting
of the Owner/Agency including its Directors/Members for
aperiod of three years. Due to aforesaid blacklisting of the
Owner/Agency and Directors/Members, other OMD/s with
the same Owner/Agency shall automatically become
unauthorised. Application as a new case can be made after
the period of blacklisting as per these Rules.

Insurance.-

The Owner of the Outdoor Media Devices shall be liable to insure

against public liability under such Outdoor Media Device.
Indemnity.- '

(1) Outdoor Medja Device Owner shall be required to

indemnify the Competent Authority for the designated
Outdoor Media Devices and activities against all actions,

‘proceedings, claims, demands, costs, losses, damages and

expenses etc. which may be brought against, or made upon
the Competent Authority which arise as a result of the
installation or existence of an Outdoor Media Devices.
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‘The Outdoor Media Device Owner/Agency shall always .

be responsible for any injury or damage caused or suffered
by any person or property arising out of or related to the

" display of advertisement and the consequential claim shall

be borne by the Advertiser who will also indemnify and -
safeguard the Competent Authonty in rcspect of any such
claim or claims.

25. Powers of State Government.-

The State Government can issue details/clarifications/amendments/
notifications/guidelines with respect to these Rules from time to time as the

need be.

26. Permission criteria.-

(1)

@

3)

ON

©)
©)
0

@

In cities with population more than 5 lakhs, on ground
Billboards shall be mounted on single pole only (Unipole).

No Outdoor Media Device shall be attached in any way to
trees or shrubs. '

No trade and business sign, messages, posters or printed

. material of any nature shall be attached/pasted onto any

supportmg column, pillar or post

Outdoor Medla Device in any form shall not obstruct any
pedestrian movement (vertxcally and laterally), fire escape
door or window openings.

No Outdoor Media Device shall be in any form or manner
interferes with openings required for light and ventilationas -
prescribed in prevalent Building Bye Laws.

Under no circumstances shall Outdoor Media Device be
located to obstruct or alter the frontal silhouette of any.
transparent/translucent surfaces/openings.

No trade and business sign shall be in any form or manner
interferes with fire safety transit/exit space requirements and
prescribed norms.

Materials used onall Outdoor Media Devices should be
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)

(10)

(11)

(12)

(13)

(14)

(13)

- (16)

(a)

non-polluting and fire resistant-

Any new Outdoor Media Device shall consider ex1st1ng _
Outdoor Media Devices on a building, site or adjoining
streetscape to ensure that the Outdoor Media Device does
not give rise to visual and/or physical clutter;

Outdoor Media Devices shall have no projections from any
building.

The cabling and conduit should be concealed from view of
the sign/Outdoor Media Devices and any supporting
structure from all angles, including visibility from the street
level and nearby higher buildings and against the skyline.

No Outdoor Media Devices under any circumstances shall
be supported from, hung or placed on other signs. Each
Outdoor Media Devices should be seIf—supportmg or fixed
securely with the architectural structure. :

Outdoor Media Devices suspended from the roof at the
roof level are not permitted.

Where subordinate information is allowed, the name or use
of the business shall be the dominant message on the
Outdoor Media Devices- No supplementary (as in bylines,
product specifications, selling propositions) and subordinate
information (addresses, telephone numbers, and other such
details) which seeks the attention of drivers along vehicular
stretches will not be allowed as they present a traffic hazard.

Outdoor Media Devices should be non reflective such that
they do not flash or glare at drivers on the streets.

All permitted Outdoor Media Devices would attract levies
payable as outlined by the Competent Authority. '

27. Traffic hazard potential dependencnes -

(1) The traffic hazard potential of an Outdoor Media Device depends
onits:

Site Location: Qutdoor Media Device’s location from the
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(d)
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road, which is measured in terms of lateral and longitudinal
displacements from the edge of the road. The hazards
generally diminishes further the device is away from the
road.

Size of the Outdoor Media Deviqe,‘
Luminance level of the Qutdoor Media Device, and.

Background and other such related issues. |

{2) AnOQutdoor Media Device may be considered a traffic hazard-

28.

(a)

(b)

.. (©)

(d
©)

®

(8)

(h)

®

If it interferes with road safety or traffic efficiency.

If it interferes with the effectiveness of a traffic control
device (e.g., traffic light, stop or give way sign).

Obscures a driver’s view of a road hazard (e.g., at comners
or bends in the road).

Imitates a traffic control device.

Is a dangerous obstruction to road or other infrastructure,
traffic, pedestrians, cyclists or other road users.

Obscure any efdsting and legally erected Outdoor Media
Devices;

If it is in the declared dangerous (partly or fully) or has
been issued with the notice under the Madhya Pradesh
Municipal Corporation Act, 1956 (No. 23 of 1956) or
Madhya Pradesh Municipalities Act, 1961 (No. 37 of
1961); '

Ifit violates the building by-laws of Municipal Corporation/
Municipality/Municipal Council;

Ifit is against the public interest;

Site selection criteria.- '

0N

Lateral Placement - -

() Unipole/Hoarding shall not be permi;nted on traffic
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~ islands.

(i)

(i)
@
®)

(©
@

(e)

NG

Where carriageways diverge so much that onéoming
traffic is not visible because of topography or dense
vegetation. '

Unipole/Hoarﬂing should not be permittec}:
inmedians
on traffic junctions where carriageway diverge
on footpaths

where footpath doesn’t exist Unipole/Hoarding shall
not be permitted within 3 meter of existing
carriageway.

where footpath exist Unipole/Hoarding shall not be
permitted within 3 meter from the edge of the footpath.

on roads where service road/lane exists, the Unipole/
Hoarding shall not be permitted within 3m from the
edge of the service road/lane.

(2) Longitudinal Placement (Driver Distraction Control) -

The minimum distance between two Unipole/Hoarding on the same side
of the road shall not be less that 50 meter.

29. Development criteria.-

(1) Apart from accommodating vehicular and pedestrian traffic,

@)

Troa

d reserves are corridors for utility services such as power, -

telecommunications, gas, storm water, water supply and
sewerage. The Agency/Advertiser or the licensee is
responsible to co-ordinate, inform and communicate to
relevant authorities before any excavation or fabrication on
site work is to be undertaken. Any liability, delay or accident

that happens, is complete responsibility of the Owner/
Agency.

Ou

tdoor Media Device Owner/Agency are solely

résponsible for ensuring that during erection, maintenance,
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alteration and operation of an Outdoor Media Device, the-

- device does not conflict with services or other things within

the road reserve.

The Competent Authority may ask the Owner/Agency to
either replace or altogether remove any Outdoor Media
Device to facilitate the work undertaken by utility services
such as power, telecommunications, gas, storm water, water
supply and sewerage, or for road widening.

30. Physical characteristies.-

The application of control on physical characteristics is intended to
minimize the level of driver distraction. Control of the physical characteristics
of Qutdoor Advertising Devices shall relate to the:

(a) Sizeand shape
(b) Colour
(c) Dlumination _
(d) - Outdoor Media Device Content
() Legibility
()  Structure _ -
(2) Electrical Connection
(2) Size and Shape-

Outdoor Media Devices shall not use shapes that could potentially result
in an Outdoor Media Device being mistaken for the effectiveness of official

traffic signs.

(b) Colour-

Outdoor Media Devices shall not use colour combinations that could
potentially result in and being mistaken for an official traffic sign.

(c) Hlumination -

(1) Outdoor Media Device shall not contain flashing red, blue

or amber point light sources which, when viewed from the
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©)

(6)

M

road, could give the appearance of an emergency service

or other special purpose vehicle warning lights.

All lighting associated with the Outdoor Media Device:shall
be directed solely on the Outdoor Media Device and its
immediate surrounds. :

External illumination sources shall be shielded to ensure that
external ‘spot’ light sources are not directed at approaching
motorists.

[llumination of Out_door Media Device is to be concealed
or be integral part of it.

Up-lighting/upward pointing of the Outdoor Media Device
shall not be allowed, any external lighting is to be downward
pointing and focused directly on the Outdoor Media Device
to prevent or minimise the escape of light beyond Outdoor
Media Device. '

Any light source shall be shielded so that glare does not
extend beyond the Outdoor Media Device.

Non-static illuminated Outdoor Media Device (with flashing
lights) are not permitted.

(d) Outdoor Media Device Content-

The Municipal Authority will generally rely upon selfregulatory controls
within the Advertising industry to enforce minimum Advertising standards.
Notwithstanding this approach, the Competent Authority may take action to
modify or remove any Outdoor Media Device that contravene the Adverti sing

Industry’s Code of Ethics, (refer List of Negative Advertisements provided in -

chapter II) or that otherwise causes a traffic hazard.

(e) Legibility-

(1)

For all categories of Outdoor Media Devices (other than
OMDs which are directed at pedestrians), text elements
on an Outdoor Media Device face should be easily
discernible to traveling motorists. This will minimise driver

_distraction.
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.The content or graphic layout exhibited on Outdoor Media _

Device panel shall avoid hard-to-read and overlay intricate
typefaces and have letters styles that are appropriate and is
not detrimental to the smooth flow of traffic and distracting
to the driver.

All Outdoor Media Devices shall be so designed as to
maintain a proportion where, as a géneral rule, letters should
not appear to occupy more than 20% of the Outdoor Media
Device area, unless otherwise permitted by the Competent
Authority. = " -

(f) Structure-

(D

@)-.

&)

@

&)

A Structural Engineer practicing in the field of structural
engineering shall certify Outdoor Media Device structures
and also the building on which Outdoor Media Device is
installed. This requirement is not applicable to specific
instances where the Outdoor Media Device is in the form
of Advertisement pasted directly to the surface of a structure
e.g. pasted sticker on a vehicle, wall wrap, etc.

This certification confers compliance of the design with
relevant Indian Structural Design Standards, Codes of
practice and conditions of these Rules. The foundations shall
be designed and checked for extreme wind conditions,
earthquake, soil bearing capacity, etc.

The Structural Engineer shall be accountable in case of
any structural disability and safety of the Outdoor Media
Devices and the building on which Outdoor Media Device
is installed. Certified structural engineer should do the annual
audit of the structure and report should be submitted to .
competent authority.

The supporting structure shail have anon-reflective finish
to prevent glare.

The Qutdoor Media Device structure shall be well

" maintained., It shall be painted in colours that are consistent

with and enhance the aesthetics of surrounding area.
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(©)

(7)

Official road furniture such as official signs and delineator
guideposts shall not be used as the supporting structure of
an Outdoor Media Device.

The name of the Outdoor Media Device license holder/
license number/media device identification number/license
period, etc.,, shall be placed in a conspicuous posxtlon on
the Outdoor Media Device.

(g) Electrical Connection-

(1)

@

e
)

()

(6)

M

(8)

Electrical connections to (_)utdoor Media Devices shall
accord with relevant Indian Standards.

Electrical connections to Outdoor Media Devices shall be
designed to ensure there is no risk to safety or traffic.

Electrical connections to OQutdoor Media Devices shall be
designed to be safe in the event of accidental knock down.

As constructed, certification shall be supplied immediately

following installation and connection.

The Owner/Agency of the Property is the power consumer
and shall make application for power connection and shall
obtain electricity connection from the respective distribution
company/agency for illuminated display at each site in his
own name, for which Competent Authority would provide
him necessary no objection certificate on his specific request.

Any charges for power connection and supply shall be
incurred directly by the Owner/Agency. A copy of the

_electricity supplier’s letter of acceptance/billing arrangement

shall be provided to the Competent Authority before entering
into formal license agreement.

The electrical installation work shall be performed by a
licensed electrical worker in accordance with the relevant
Electricity Regulation and the Wiring Rules and as per the
relevant electricity suppliers.

Adequate insulation and protection equipment and
procedures shall be in place to protect maintenance and
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service personnel working on either the Outdoor Media

-- Device or the road lighting circuit. For earthing, a separate
earth electrode shall be used, and active and neutral
conductors shall be used only for supply from the supply -
point. . - . .

(9) Asketch plan shall be submitted to Competent Authority

showing the location from where the electricity is being
drawn along with position of various other ancillary
requirements, duly signed by a qualified electrical engineer
practicing in same field.

(10) Acopy of the electrical contractor’s test certificate shall be
provided to the Competent Authority. The switching device
shall be of a type approved by the electricity supplier.
Electrical components shall be in accordance with relevant
Indian Standards. ’

CHAPTER-IX

INDICATIVE LIST OF PROHIBITED AREAS AND
NEGATIVE OUTDOOR ADVERTISEMENT

31. Prohibited areas.-

No Advertisements or Outdoor Media Devices shall be allowed in the

following areas:
4] In front or/inside the compound of/on the walls of any-
(a) Building of archaeological, architectural, aesthetically,
historical or heritage importance;
(b) Statues, minarets or pillars of heritage importance;
(c) Educational institutions;

(d) Traffic Islands.,

2) In exceptional circumstances, the Municipal Authority in
consultation with the relevant authority would consider
applications on a case-by-case basis. For example — for
tourist servicefaccommodation businesses, Outdoor Media
Devices may be permitted as part of aregional tourist plan.
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-3 The Municipal Authority has the power to add the specific

area in Prohibited List of Area for Outdoor Media Device.

32. List of negative advertisements.- '

The advertisement consisting/exhibiting any one or more of the
following shall be deemed to be negative advertisement for the purpose
of these Rules. '

(a) Nudity; |

(b) Racial or communal or propagating caste, community or
ethnic difference;

(c) Promoting drugs, alcohol, ci garette or tobacco items;
(d) Propagating exploitation of women or child;

(e) Sexual overtones;

(®  Depicting cruelty to animals;

(g) Depicting anti national activities; '

(h)  Casting aspersion oh any brand or person;

()  Advertisement banned by any law;

()  Glorifying violence;

(k) Destructive devices and explosives depicting items;

(D  Weapons and related items (such as firearms, firearm parts
and magazines ammunition etc.);

(m) Which may be defamatory, trade libelous, unlawfully
threatening or unlawfully harassin 2;

¢

(n) Which may be obscene or contain pornography or contain
an “indecent representation of women” within the meaning
of the Indecent Representation of Women (Prohibition) Act,
1986;

(0) Linked directly or indirectly to or include description of
items, goods or services that are prohibited under any
applicable law for the time being in force, including but not

o
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limited to the Drugs and Cosmetics Act, 1940, the Drugs
and Magic Remedies (Objectionable Advertisements) Act,
* 1954 , the Indian Penal Code 1860; and

(P) - Anyother items considered inappropriate by the Comf: etent
Authority ‘ T

" SCHEDULE
ADVERTISEMENT LICENSE FEE
1.  Agency registration/precessing fees.-

- Following fees shall be applicable for registration of Advertising Agencies/
Owner with Competent Authority: '

1) - Agency Registration Fees
SrNo. Description . | ~ Amount (Rs)
1 Agency Registration Fees | Rs. 10000
(2) Processing Fees |
Typology Description Processing Fee
Per OMD
A . " Dutdoor Media Devices on Public
Transport Services/Street Furniture Rs. 100
B " Advertising — Outdoor Media Device
on Public Transport Systems : Rs.1000
D _ Outdoor Media Devices on Commercial

Advertising Structures on Private Land Rs. 1000

E Temporary Events’ < Rs.100
F Landscape Outdoor Media Devices Rs.100
G Shop Signage’ . . - . " Rs.100
H Innovative Advertising . Rs. 1000
I Cinema Advertising-In-Cinema on

Coenms A duosticing InalundineSlides Py |
weEeCAGVErISINE HICTUl s Jliuts aln
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Advertisement Films (Moving

Advertisements) Rs. 1000 -
' N : ~ PERSCREEN
-J Inside Commercial Buildings _ Rs.100
Note:
L. Applicable Tax shall be payable over and above the Fees/
charges specified above.
2. The aforesaid fees will be reviewed and notified from time
to time by the Competent Authority.
3. Self Advertisers shall be exempted from payment of

) registration/processing fee subject to adherence to other

provisions of these Rules.

II.  Process of license fee determination

(1) License Fee Detefmination For Typology —A, C and F

(2)

(b)

. TypologyA, Cand F shail be developed preferably through

Public Private Partnership (PPP) projects on the basis of
advertisement master plan/zonal plan by the Municipal

- Authority. The selected agency shall be expected to bear

the cost of making, running and managing of the device/
structure. The agency shall pay to the Competent Authority
an amount based on open tender process and as per the
terms of agreements and conditions of the contract. This
selection process shall be typically based on highest payment

-tothe Competent Authority, with the safeguards that highest

performance standards are set out in the concession/
authorisation agreement as part of contractual obligations.

In specific cases, where the land belongs to Railway/Airport
Authority of India/Government/S emi Government, etc., the
agency who is erecting the Qutdoor Media Devices shail
pay the applicable license fee as per Typology — D license
fee determination,
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(2) _ License Fee Determination For Typology—B

Public Transport Systems are essential for any city and it is the endeavour
of the Competent Authority to actively promote the same. For these reasons
a separate Public Transport System category is envisaged under these Rules,
wherein certain concessions as well as ease of doing business have been
provided to ensure that outdoor media on Public Transport Systems get .
appropriate occupancy leading to a more improved and sustainable Public
Transport Systems.

(3) For Typology — B — Public Transport System (Rolling Stock)

Sr.No. Description Revenue Share With
1 Buses/Rolling Stocks Owned Or Competen@ Authority
Operated By The Government
Authority Or Municipal/Competent Exempted
Authority
(4) For Typology - B— Public Transport

Vehicles (Private) (Rolling Stock)

Sr. No. Description License Fee (Rs)

i Private Buses As Decided By The Municipal
"Authority. (Minimum Rs, 1000 Per
Month Per Bus)

2 Radio Taxi, Cars and All As Decided By The Municipal
Kinds of Rickshaw Solely Authority. (Minimum — 1000 Per
Used For Advertisement Month Per Vehigle)

3 Auto Rickshaw, E-Rickshaw As Decided By The Municipal
Authority. (Minimum Rs. 250 Per

Month Per Vehicle)
4 Manual Rickshaw, Hand As Decided By The Municipal
" Carts, Hawkers Authority. (Exempt Maximum

Permissible Size: 0.5 Sq Mt)

(5) License Fee Determination For Typology - D —For Outdoor Media
Device On Private Land '
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. The Licence Fee shall be minimum éf 4% of the value of the Collector
Guideline Rate in Rs/Sq Ft/Per Annum or as decided by Municipal Authority
above than the minimum 4% of the value of the Collector Guideline Rate.

(6) License Fee Determination For 'I-‘ypolo'gy —E — For Temporary
Events : ’ )

" Sr. No. Description ‘ License Fee (Rs)
1 At Venue — Maximum Size of 5 Rs. 5000 Per OMD/Per Instance
MX3M Subject To A Maximum Period of
_ 1 Month
2 Other Locations (Related to Rs. 2500 Per OMD/Per Instance
Event) ~Maximum Size of Subject To A Maximum Period
IMX2M of 1 Month

{7) License Fee Determination For Typology - G — For Shop Signages

Sr. No.  Description .License Fee (Rs)

1 Maximum Height 3 Ft X Exempted
The Width Of The Shop
(Only For Self Advertisement)

2 Beyond The Size And Condition As Per The Typology D
Indicated In Point 1 Above Licence Fee

(8) License Fee Determination For Typology — H — For Innovative

Advertising
Sr. No.  Description License Fee (Rs)
1 Innovative Advertising As Decided By The Municipal
Authority. Minimum Equal To
Typology D Licence Fee)

(9) License Fee Determination For Typology— 1—In Cinema On Screen
Advertising
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Sr. No. Description . LicenseFee (Rs)
1 X -Cinema_Adv'ertising As Decided By The Municipal
' Authority. (Minimum Rs. 5000 Per
Month Per Screen
- (10) License Fee Determinati-qn For Typology — I — Inside Commercial
Building Or Public Building . :
St. No.  Description License Fee (Rs)
1 Inside Commercial Building 20% Of The License
. Fee Applicable For
" Typology D
- FORM-1

Application Form For Registration

Registration For Display of Outdoor Advertisement

I.  Name of Owner of the Property/Agency:

2 Registered Address:

3. Telephone/Mobile Number:

4, Business Phone Number:

5. Fax:

6.  E-Mail:

7. Details of The Owners/Directors/Proprietor/Partners:

Sr. No. Name Mobile Number E-Mail

)
(i)
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8. Type of Entity:

9. PAN:

10.  Service Tax Number:

11.  Registration Amount:

12.  The Applicant Owner/Agency/Director has not been Debarred/Blacklisted by
any Government Entity or by any Competent Authority:
YES No

13.  If Yes please specify:

14.  The Applicant Owner/Agency/Director has no pending dues towards Municipal
Authority: (Attach No Dues Certificate From Municipal Authority)

I/We shall hereby abide the terms and conditions and guidelines of Madhya
Pradesh Outdoor Advertisement Media Rules, 2016 or any other regulations framed by
the Competent Authority. Also the information listed above is true and genuine and in
case of adverse findings related to this, the registration shall stand cancelled.

Authorised Signatory
Form-II
Application Form For Approval of Outdoor Media Devices
(Applicable for Qutdoor Mediaona Privafe Pro;‘)erty)
1 Name of Owner/Agency Applying:
2. Owner/Agency Registratibn Details: (Registratidn 1D)

Contact Person:

W

Contact Details:Landline; Mobile No. Fax No.

PRNFS

Type of OMD (mark the relevant type and complete the information)

Typology  Description  Height (M) Width(M) Area(Sq M) No.of OMDs

L. Is the sign single or double sided:

2 Illumination applied for: YES/NO. Type of Illumination:External/
Internal/Other

3 Position/Location of OMD:

Y Street Address:

"
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5. ) Describe posftion on the site/Property:

6. : Application Processing Fee:

7 Application Processing Fee Demand Draft/Cheque Details:
Signed by (the 'Applicant/Agent) Date:
Signature: ’ ‘ ' Date:

Note:- This is a standard format only:

FORM-III

Application Form For Annual Renewal of Outdoor Advertisement License

No.
To,

Date:

Subject: Annual Renewal of License fee of Outdoor Media Device for Display of
Qutdoor Advertisement.

Reference:  Your Application No..——Dated:

Dear Sir,

- + . Thisis with reference to our OMD Number————— regarding renewal
of Qutdoor Media Device with the Competent Authority for display of outdoor
advertisements.

We, hereby, apply for renewal of the OMD as per the Outdoor Media Rules, 2016:

‘The Annual renewal License fee of Outdoor Media devi'ce for Display of
Outdoor Advertisement vide company ID is (In Figures) Rs.————(In Words)—

Typology Type of OMD Location © Size - - Annual License Fee
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Thanking You,

Authorise Signatory
S/

. Note:- This is a standard format only.
FORM-IV
Letter For Acceptance OR Rejection of Application For Registration

No.—— Date:

To,

. Subject: Regi_stra-.tion for Installation of Outdoor Media Device for Display of Outdoor
Advertisement.

Reference: Your Application No. Dated:

Dear Sir,

This is with reference to your application regarding registration with the
Competent Authority for installation of an Outdoor Media Device for display of outdoor
advertisements.

It is informed that following decision has been taken in consideration of your
application:

1. Your application for registration is approved and unique id allotted to you
is . Please use the same for all future correspondence with the
Municipal Authority and for activating your account on the website of the Municipal
Authority. .

2. Your application for registration is rejected on account of the following:
a. Incomplete application.
b. Incorrect information provided

Pending dues (if any)

2]

d. Blacklisted status not verified
e, Others

il
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‘Thanking You,

Authorised Signatory

S/d
Note: In case of rejection of application you may apply fresh on satisfying
the above-mentioned conditions. ‘
Note: This is a standard format onI)}.
A TS
FORM-V
Letter of Intent (101)
No. o Date:
- To,

Reference-Submission of License Fee of Outdoor Media Device for Display of
Outdoor Advertisement. .

4

Dear Sir,

This is with reference to your application regarding registration with the
Competent Authority for installation of an Outdoor Media Device for display
of outdoor advertisements.

It is informed that following decision has been taken in consideration of yout
application.

Your application for registration is approved and unique id allotted to you is—
. Please use the same for all future correspondence with the
Municipal Authority and for activating your account on the website of the
Municipal Authority.

The License fee of Outdoor Media device for Display of Outdoor Advertisement
vide company id.

Typology Type of OMD Location Size License Fee
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Kindly submit the Licence Fee within 7 days.

Thanking You,
Authorised Signatory
Sd/-

Note:- This is a standard format only.

Wﬁ%mzﬁm@amm
Irefta T, afoies gfe,



NOTES OF CASES SECTION

Short Note
. *45) :
Before Mr. Justice Prakash Shrivastava
Arb. Case No. 12/2016 (Indore) decided on 13 February, 2017

AGRAWAL CONSTRUCTION COMPANY (M/S) ...Applicant
Vs, - : : :
M.P. RURALDEVELOPMENT AUTHORITY ' ...Non-applicant

(Alongwith Arb. Case No. 11/2016)

Arbitration and Conciliation Act (26 of 1996), Section 11 —
Appointment of Arbitrator — Termination of contract by the respondent
— Applicant seeking appointment of arbitrator for deciding the dispute
—Held —As per Clause 24 and 25 of the agreement, there isa prescribed
procedure for settling the dispute and appointment of arbitrator —
Applicant was required to approach the competent authority i.e. Chief
Executive Officer before filing the present application —Applicant has
directly approached this Court without exhausting the procedure laid
down in the agreement — Mandatory condition for approaching this
Court as provided u/S 11 of the'Act has not been complied with —
Arbitration cases dismissed. '

. aregvery Fiv qoiw JETIT (1996 BT 26), &GRT 11.— geged Bl
ﬁgﬂﬁ—qmeﬁgmﬁﬁmmmfm—aﬁwﬁﬁmmﬁrﬁﬁau
Rt It 2 weaed 3 Praf Td — affEiRe - s @ us 24 @
25$ﬂw.ﬁaﬁ$.ﬁm%amwaﬁﬁgﬁﬂm%qwﬁ%ﬂ
gfpar @ — odT® B qdAT FEET A $ 4 qd wEw urtrerd
S{eﬂqg@mwma%mﬂmmﬁmm—mﬁmﬁ'
st/ & € ufE o froy fed R € =T $ e S
3 _ =rrad @ wnd W @) STEue wd s 5 59 iy o1 s
11 B sigifa SUER @ ®T FUTad wE fPaT WA @ — HWIEARY YHeT
| |

Cases referred:

2006 (10) SCC 763, 2007 (5) SCC 344, (2008) 10 SCC 240, (2013) -
4 SCC 35, (2015) 3 SCC 800, (2012) 3 SCC 495.
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Shekhar Sharma with Yatish Laad, for the applicant.
Anita Sharma, for the non-applicant.”

Short Note
. *(46)
_ Before Mr. Justice C.V. Sirpurkar
M.Cr.C. No. 21792/2015 (Jabalpur) decided on 5 April, 2016

ANAND TIWARI ...Applicant
Vs.
STATE OF M.P. . ...Non-applicant

Prevention of Insults to Nuational Honour Act (69 of 1971),
Section 2, Explanation 4(1) & 3 — Unfurling/Displaying National Flag
upside down — Allegation against Collector — Held — Collector is the
highest authority in District and he can’t be expected to check
beforehand the position of the flag — It was the job of one of his staff
for which Collector cannot be held vicariously liable - No prudent person
would believe that Collector would unfurl the flag upside down to
jeopardize his career and reputation — Further held — When the National
Anthem was.going on, on being pointed out about the saijd mistake,
Collector rightly continued with the National Anthem and did not tried
to stop the National Anthem in the midway — If that was done by the
Collector, he would have committed an offence u/S 3 of the Act — No
case is made out — Qut of such unfortunate lapse, petitioner ventured
to such litigation to gain publicity or petitioner may have personal axe
to grind against the Collector —To discourage filing of such petitions,
cost of Rs. 10,000/~ imposed on petitioner — Petition dismissed.

T ARG ST Fareer s (1971 BT 69), T 2, W lEeUr
4(1) 9 3 — S Mg GuwrAl/ UkRfa fvar wem — woivex @ fwg
aif#m%—ﬂ&rﬁmfﬁa—ﬁ?ﬂﬁﬁﬁrﬂﬁﬁmﬁﬂmﬁﬁmém
Wﬁwa&mﬁaaﬁmﬂmﬁ%wmaﬁﬁuﬁraﬁmﬁcﬁaﬁ
—wmmmﬁ‘ﬁﬁr\rﬁwmmﬁm—%mﬁmaﬂ
uﬁ%mﬁmﬁmmw—aﬁs‘uﬁmﬁwﬁﬁm
ﬂﬁﬁm%mmmmﬁvqfﬁwaﬁw#mmw
PERRIM — At aififetRa — @ T we veT o, ey A, 9@ g
Waﬁmmﬁmmﬁw,vﬁamﬁwmmﬁwmm
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¥ g A 1 wArs ) far — afy wawex gw v fear T
far At S ffw @GR 3 @ waa o wRa s - B
gaxor e @A & — Y gatapl FR ¥ e 3 Aol e
3 990 qFEA T BT B fowr A @ wew ¢ 99 FATR F Frow
" #1¢ e Toar e 8 — ¢ aifuerel @ gRgdeer S walcaiEd
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Cases referred:

2010 (1) MPLJ (Cr.) 63,2012 (2) MPLJ (Cr.) 187,2003 (3) MPLJ
326, 2009 (2) MPLJ (Cr.) 564, (2005) 5 SCC 330.

Ashok Kumar Jain, for the applicant.
Vijay Soni, P.L. for the non-applicant State.

Short Note
*47)
Before Mr. Justice Rohit Arya
~ W.P. No. 11580/2016 (Jabalpur) decided on 20 July, 2016

BHUPENDRA SINGH RAWAT & ors. e .Petitioners
Vs. .
STATE OF M.P. & ors. - ' ...Respondents

(Alongwith W.P. No. 12043/2016)

Service Law — Relaxation in the upper age limit for the purposes -
of recruitment — Police Executive (Non-Gazetted) Service Recruitment
Rules, M.P. 1997, Rule 8 — Exercise of powers u/A 226 and 227 ‘of the
Constitution of India — The Court cannot give direction to the State to
relax the conditions stipulated in the Rules based on executive
instructions in the matter of recruitment to posts under the Rules —
Writ Petitions dismissed. '

dar R — adf @ ugiem g Semax arg T 7 e — AW
gfers srfafas  (eRmet) Qar At fgm, 1997, Fram 8 — #AAg
Wi @ aeeT 226 Y9 227 @ ol wfkAl @ 9AT - AHAEE
g Bt Pt @ sodd el @ Adf @ ama ¥ e e @
mwﬁﬂ'ﬁﬁﬁﬁa@ﬁﬂﬁamﬁmﬁﬁﬂﬂém
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- e wffey wfer) |
Cases referred: . ; .
.. AIR 1972 8C 1767, AIR 1990 SC 334, AIR 2002 SC 2112.

- Mahendra Pateriya, for the petitioner in W.P. No. 11580/2016.
Akash Choudhary, for the petitioner in W.P. No. 12043/2016.
Samdarshi Tiwari, Dy. A.G. for the respondents/State.

Short Note
*(48)
Before Mr. Justice J.B. Gupta
F.A.No. 90/2004 (Jabalpur) decided on 20 September, 2016,

EXECUTIVE ENGINEER GRAHNIRAMAN MANDAL .. .Appellant
Vs. C : :
CHAIN SINGH & anr. - ...Respondents

Land Acquisition Act (1 of 1894), Section 18 & 54 — Reference
to -Court — Determination and enhancemeit of compensation —
Maintainability of reference application —Appeal against the order of -
the Reference Court/District Court whereby the amount of -
compensation was enhanced — Held — learned court below. on the basis
of the proved sale deed calculated total price of land in the year 1994
which was acquired on 05.05.2000 — Lower Court, considering the fact
of escalation in the price of land per year, considered the rate of
escalation by 10 to 15 percent per year with cumulative effect, thereby
for more than-six years, as in the present case, considered 100%
escalation in the price of the land — Approach of the Court below is not
arbitrary — Further held + Filing of application u/S 18 of the Act for-
reference shows that compensation was.received under protest— Person
cannot be deprived to get appropriate compensation of his property
merely on the hyper technical ground that person has not expressed
his protest in writing — Reference application was maintainable —Appeal
dismissed. '

- G FAT SR (1894 BT 1), GINT 18 T 54 — ~qraATaT B AT
— Tlwv @7 fafer o7 gy - Frdew akes 9 diweiar — R
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W/ﬁﬂmwa%mwﬁﬂﬁ?muﬁﬁwaﬁwﬁrﬁnﬁns‘
off, & freg arfid — aftiPEfRe — fgm Pk <me 3 9aia
fide @ sner W gy 1994 ® MY I A Fwa I =T R
05.05.2000 &) Jfdfa fear w1 or-— Frad =marew 3 qfy @ dma §
- yfead getad @ au &) faEr ¥ JA9 gy, wad ywe | 10 9 15 gRwa
i B fEr A faa, Rraw v o @ afos @ fag, v 5 adae
gpwor ¥ 2, Aqft @ A ¥ 100x seled ® fERr A fawr - fER
AWTAd &1 giestn samr a8 — e afifeiRa — ffw eg
afafm Y o 18 @ T I[dET ya fFar s g @ %
sfrex & fate @ e urw fear man o — wfew & A sfa aedel
se oY 5 99 =i 3 fafee § faxte affregea =) fear 2, w9 el
ﬁuﬁﬂmﬂﬁﬁuﬁwumaﬂ#ﬁaﬁaﬂﬁmmm fadar
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Cases referred:

AIR 2014 SC 793, AIR 1992 SC 974=1992 (2) SCC 592, (1994)
4 SCC 67, 2004 (3) MPLJ 200, 2012 (4) MPLJ 61, (2012) 12 SCC 133.

R.K. Samaiya, for the appellant.
~ Piyush Bhatnagar, for the respondent No.1.

Short Note
*(49)
Before Mr. Justice Anurag Shrivastava
F.A.No. 181/2015 (Jabalpur) decided on 11 November, 2016

GULABCHAND . ...Appellant
Vs.
SARDAR PATEL & anr. ...Respondents

Limitation Act (36 of 1963), Section 5 — Condonation of Delay
— Sufficient Cause — Delay of more than 10 years — Appellant submitted
that counsel did not inform.him about the case from 1996 till 2009 —-
Held — Appellant was expected to seek information about the progress
of his case from his counsel time to time as the case was fixed for
evidence - It is also not possible that counsel of appellant did not
informed him despite seven adjournments taken by the counsel —For
more than 10 years, appellant remained silent which shows his lack of
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interest in the case, his negligence and lack of bonafide — Appellant
himself neglected to participate in the suit and without any reasonable
cause avoided to enquire about his case which shows that he himself
was not diligent in prosecution of his case — Delay not properly explained
— No sufficient cause is made out for condonation of delay — Application
for condonation of delay and Appeal dismissed.

TRHITT N9 (1963 FT 36), GRT 5 — [3era & Frpt — gar=y seer
— 10 99f A AT =71 facds — onfrareff 3 7% wga fvar s sfdEear 3 <@
1996 ¥ PR 2009 TF TP B AR ¥ BIF e T A — affEiRa
— Ifiemeft ! IR sAfdaer @ WHI—wg W a9 gewer 3 gAYy @ R o
WFBNT TATE B gAren off Fife wwmwr A v fra fear war o7 — 3w
I ua T 2 & anfiareff & safmear 3 99 ax1 R R wa e 3
qavE 99 R TE R — 7w ol 9@ e wwe g anfrareff \@tg et
& S gever § w1 a9, SET 9UT WEwIASaT o7 Mg Tenar § -
afienel! 3 wd W I F w9 A wdenr ) wur e Rl gl
BT & AUH YHOT B IR ¥ (oae & & 97, W I8 quiar 2 ¥ a8
W 9T THRor & Aftes ¥ qer 98 o1 - fade Sfid Wy @ W @
f&ar T — fade o Wt g oY qai| v 99 T - fade @)
8 Imd=T wuT Irfi| 'R |

Cases referred:

1998 (1) MPWN short note-31, 2000 (1) MPHT 384, (2015) 3
SCC 569, AIR 1998 SC 3222, 2006 (3) JLJ 292, (2009) 11 SCC 183,
2013 (1) MPLJ 56, 1979 (1) MPWN short note 306, AIR 1960 SC 361.

Hemant Kumar Namdeo, for the appellant.
Sudipta Choubey, for the respondent No.1.
Pratibha Mishra, P.L. for the respondent No. 2/State.

Short Note
*(50)
Before Mr. Justice S.A. Dharmadhikari
W.P. No. 7893/2015 (Gwalior) decided on 10 February, 2017

KEDAR SINGH YADAV ' . ...Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents
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Kashtha Chiran (Viniyaman) Adlumyam, M P (13 of 1984),
Section 5 & 6 — Revocation of License of saw mill on the ground of
possessing illegal stock of wood — Opportumty of hearing — Held —
Statement of all prosecution witnesses and other material/documents
on the basis of which opinion has been formed, ‘were neither supplied
to the petitioner nor an opportunity of cross examination was given —
Licensing authority also failed to exercise the powers u/S 6 of the Act
on a reference to impose cost of Rs. 10,000 —~No enquiry was conducted
by the Licensing Authority — Order is per-se-illegal - Matter remitted
back to Licensing Authority to proceed afresh in accordance with law
— Petition disposed of.

&7 FrerT (RFaT) STy, 950 (1984 #T 13), €T 5 9 6 —
PTG BT AT HSR Tood § BIM @ AUR W IRCENT 3 sgafa @1
TR — gad o AR — afifaif — adft afrtes wiiar @
FUT UG @ ad) /Sy, e eR W v et g 8, 9% A
at ar B v R war o @ eRrafeer BT saa) faar wm ar -
sl FIRER, . 10,000 o0 IRRINT 7 & @ oy, afafra o
 gRT 6 @ gadd wfyaal &7 9T et A W fawa e — agafk
gt BRT BE et WAt el B g off — endw W ade ¥ -
st TREr o Al ager 1@ AR ¥ edae) o @ fav A
g fa faar Tar — mfasr o1 Froewr ar T

Case referred:

2003 (1) MPLI 471.

H.D. Gupta with M.L. Sharma, for the petitioner.
Nidhi Patankar, G.A. for the respondents/State.

Short Note
*(51)
Before Ms. Justice Vandana Kasrekar
W.P. No. §778/2016 (Jabalpur) decided on 3 November, 2016

MAHANT HANUMAN DAS GURU SWAMI ...Petitioner
PURSHOTTAM DAS Ji -

Vs.

SAPNA CHOUDHARY & ors. ...Respondents
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Civil Procedure Code (5 of 1908}, Section 10 - Stay of
Proceeding - Held ~ Provisions of Section 10 CPC can only be attracted
where parties to the suit are same, the entire subject matter of both
the suits are directly and substantially the same and identical — In the
present case, parties in both the suits are different and reliefs claimed
by the plaintiffin both the suits are not identical and therefore judgment
passed in the previous suit will not operate as res judicata in the
subsequent suit ~ Trial Court rightly rejected the application — Petition
dismissed.

Rifaer 7iar GiRar (1908 T 5), arT 10 — Frfard? #7 ViwT ST —
aﬁﬁafﬁa—ﬁrﬁauﬁfmﬁ%maﬁmma%mammswﬁaaﬁ
%‘wﬁma%uwmﬁﬁ,aﬁfaﬁaﬁwﬁgfﬁwmmm:w
ARG WA O W96 81 — Td90 U7 ¥, <1 At F veer BT ¥ qer
aﬁfmﬁﬁmﬁmm%&rwmﬁqmﬂﬁ%qﬁﬂﬁmﬁm
ﬁqﬁaﬁmwﬁvfamam?ﬁm#qa‘mmﬁwﬁhﬂﬁm—ﬁﬂm
NRTed § Sha WY @ anden AR fea — afeT @R

Cases referred:
(2005) 2 SCC 256, 2014 (2) MPLJ 606, (2013) 4 SCC 333.

Mrigendra Singh with Sachin Yadav, for the petitioner.
Sanjay Kumar Agrawal, for the respondent Nos. 1 & 3.

Short Note
*(52)
Before Mr. Justice Sheel Nagu
W.P. No. 1550/2009 (Gwalior) decided on 28 July, 2016

MANOHARLAL ...Petitioner
Vs.
STATE OF M.P. & ors. ' ...Respondents

Service Law— Wrongful Denial of Promotion — Arrears of. salary —
Entitlement of difference of salary — Held — Once this court in earlier
round of litigation held that promotion of petitioner was wrongly denied
and such denial is not based on any reason attributed to the petitioner; and
at the same time there is no restriction in law for grant of arrears of salary
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to him, he is entitled to relief of difference of salary — Further held — State
should have justified its claim being a welfare State — Petitioner is also
entitled to interest on the arrears of salary @ 9% per annum from the
date the arrears became due till realization — Petition allowed.

war [ — get=ify @t vy andlmfo — Ferar Fav— da 4
IR B A — SRTREfRT — wwww#zﬁmﬁmﬁiﬁ‘
gdox s ¥ 7w affeiRe fear 5w @) gl Tew ey @
FeeR 1 g oft gem dwr sl fear wrer fae U e W)
gremid 7 2 e fay arf fmlar v e s o sg«t 399 &7
THIT YT o4 e fafr A i Frdtaw a8 2. 99 daw ¥ aR v
IO U BT §FaN § — AM APPEiRa — e s sRTTE WS
A F AU TR T IEifia frg s vy - arh, gwrar 2 R @
Ry 4 Tt 319 9% 9 wfawm sfy af & < @ Fwrar a9 w =W
UK B B W FHAR T — ArfuaST HeR |

Case referred:
W.P. No. 538/2010 decided on 06.07.2015.

Prashant Sharma, for the petitioner.
Kamal Jain, G.A. for the respondents/State.

Short Note
%(53)
Before Mr. Justice GS. Ahluwalia
M.Cr.C. No. 6727/2011 (Gwalior) decided on 22 December, 2016

MANOJ ...Applicant
Vs.
STATE OF M.P. & anr. ...Non-applicants

Penal Code (45 of 1860), Section 107 & 306 — Abetment of
suicide — If deceased had given a love letter to a girl and thereafter
he was scolded or even beaten by the shopkeepers and making a
complaint to his family members about his conduct, cannot be said to
be an act which may amount to instigating the deceased to commit
suicide — Evidence on record shows that accused only made a telephonic
call to the family members of the deceased informing them about the
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conduct of the deceased — It cannot be presumed that the applicant/
accused in any manner instigated or abetted or provoked the deceased
to commit suicide — Prima facie no case is made out against the accused/
applicant u/S 306 IPC — Proceedings stand quashed — Appllcatlon
allowed.

TUS WIRTT (1860 BT 45), ST 107 T 306 — HTTEAT @7 §FVT — A
E 7 Zadl S g 9aaa famy or Sk awura oW gEMeRT ERT STer 9@
dier #f 731 quT IS IRAR @ Wswl W SUd AR & AR ¥ Rema @t
ST QT 4ed T F8T O UHal ol a@ 3 ATel o1 B [oY I
& BIfE A A1aT B — affrera o1 wew swiar @ % afrga 3 yae @ sraRor
T IR T O@ B INAR B FeEl Bl Bad UV R AEHN € — T8
STIR T8 B o &l & smdsw /afgaa ¥ fyd) +f <7 ¥ aw B
ScTEdl & @ fag Seamr a1 e fear ar asife fvar — e g,
Ffgaa /ades @ faeg MW aﬁsrmaos@amﬂaaﬁ#umﬂ'{rm

— grdarfewl afrEfea Y 7§ - adeT AeR|

Cases referred:

(2009) 16 SCC 605, (2012) 9 SCC 734, (2002) 5 SCC 371, (2010)
1 SCC 750, 1994 (1) SCC 73, AIR 2011 SC 1238, (2007) 10 SCC 797,
(2010) 1 SCC 707.

Aditya Singh, for the applicant.
R.D. Agrawal, P.L. for the non-applicant No. 1/State.

Short Note
%(54)
Before Smt. Justice Anjuli Palo
M.Cr.C. No. 20958/2015 (Jabalpur) decided on 08 February, 2017

MUIN SHEIK & ors. ...Applicants
Vs. :
STATE OF M.P. & anr. ...Non-applicants

Criminal Procedure Code, 1973 (2 of 1974), Section 482 —
Inherent Powers — Facts — False implication by non-applicant No. 2
after filing of complaint & petition u/S 12 of Domestic Violence Act,
2005 by the applicant — Question of facts — Maintainability u/S 482 —
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Held — All contentions raised by the applicants are question of facts

which has to be decided after recording of evidence — It is settled law
" that truthfulness of documents can not be evaluated at this stage in
proceedings u/S 482 of Cr.P.C. — Inherent powers u/s. 482 of Cr.P.C.
should be exercised with great care and caution.

, Fvg AT WAL, 1973 (1974 BT 2). T 482 — FaACIfET af¥aai—
727 — AT g0 MR, fFur aftrfm, 2005 91 o 12 @ Fadia wRaR
gd AIRET UKD 99 @ UYErd, AMdes @, 2 g fear anfaa faar
W — G & U — ORT 482 @& Iia wiwviar — sfrfeiRa —
ATATHI T S0 T WHl 9@ a2 @ ye ¢ fas o weg afufafaa
frd oM @ uan fafe=a fear s arfee — 95 el fafer @ 5
wvs ufra dftwr @) amr 482 @ Iwdw FEeRE ¥ ™ oIwEE W
TEAEl B G B feaed ) fHar o §ear — 9T 482 F Adlw
Fafifea afraat o1 vatv aftrs woewr v wensft | fear s arfeg )

Cases referred:

(2016) 10 SCC 458, (2016) 3 SCC 309.

R.S. Yadav, for the applicants.
" Ramesh Kushwah, P.L. for the non-applicant/State.

Short Note
*(55)
Before Mr. Justice S.K. Awasthi
Cr.R.No. 1034/2014 (Gwalior) decided on 4 November, 2016

NARAYAN SINGH ...Applicant
Vs. -
STATE OF M.P. ...Non-applicant

Penai Code (45 of 1860), Sections 279, 337 & 338 — Conviction
— Term ‘Negligent’ — Applicant was the registered owner of the
offending vehicle — Trial Court convicted the applicant primarily on
the testimony of Kamal, who identified the applicant as the driver of
the offending vehicle — Perusal of examination-in-chief of Kamal (PW-
2) does not reveal extent of speed at which the offending vehicle was
being plied —Merely using the term ‘negligent’ in the statement cannot



NOTES OF CASES SECTION

be made basis of conviction — None of the examined witriesses has
stated the exact or approximate speed of the vehicle, even prosecution
has not made any attempt to prove the exact speed of the vehicle from
any of the witnesses nor any attempt was made to collect scientific and
technical evidence — Merely, on the basis of witnesses stating high
speed of vehicle and negligent driving, applicant cannot be convicted —
Other two injured witnesses have not even identified the present
applicant as the driver of the vehicle, one of them was the complainant
who got the FIR registered — Judgment passéd by the Sessions Court
as well as by the Trial Court are set aside — Appellant acquitted.

FUE WIEaT (1860 &7 45), &IV 279, 337 T 338 — §iof¥fe — =g
AUl ~ ARTH, AHAEF qE4 ST dwiga @t o — faEmeer
_AAG A ARTS B G G ¥ o9 fow adws B SIS 978 D
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f@d o @1 gteffE &1 smerR 9 99 o1 9ear — iz w7
A felt 2+t ares ) Faftag @ sgafae Y @ aR X us €Y fear
2, gef a9 & aftmiss 3 @ fodft A arefror /@ qes @) fifyea afa
HIfyd &3 &1 oIy ¥4 81 fear @ Siv T @ dufie @ ashel wey
THINT B B SIS 9ATW fRUT AT o — WA ared @t 9= iy g
SUAAF e TAE FT FUFT G drel GIEANVT $ AT9R W ARTE B
Twfag & ffar o1 9aar — o7 T aed "iET § gdaE AaSE 391
TqEA P ATAF @ w9 F qEEr A 9E B 2, R |} 9w uRard) o frwst
e qaar uRRTT oo &E oft — WA WAy @ wrer-rer fy=mer
Sqrraa g1 oika Frofa amrer — anfiareff gtaqa

Cases referred:
(2014) 6 SCC 173, .LL.R. (2011) MP 2904.

~ D.S. Kushwaha, for the applicant.
Sudha Shrivastava, P.L. for the non-applicant/State.
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. ' Short Note . :
56 .-
Before Mr. Justice GS. Ahluwalia
M.Cr.C. No. 4309/2016 (Gwalior) decided on 8 December, 2016

POORAN SINGH JATAV o ...Applicant
Vs. : L : .
STATE OF M.P. | ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Section 195(1)(a)(i)
& 216, Penal Code (45 of 1860), Sections 186, 353 & 506 part Il and
Electricity Act (36 of 2003), Section 135 — Alteration of charges —
Electricity theft case — Initially charge u/S 135 of Electricity Act was
framed against the accused but later, charges u/S 186, 353 and 506
part Il of IPC were added by the trial Court—Held —There is a specific
bar created u/S 195(1)(a)(i) CrPC according to which the trial Court
cannot take cognizance of the offence u/S 186 IPC without there being
any complaint by the concerned public servant — Further held — Since
the ingredients of the offence u/S 186 .and 353 IPC are different, court
can take cognizance.of offence u/S 353 IPC — Charge u/8 186 IPC set
aside — Trial Court to proceed with charges u/S 353 and 506 part II-
IPC and w/S 135 Electricity Act, 2003 ~ Application partly allowed.

JUS Fhvar aiear 1973 (1974 a:‘rz) arer 195(1)((9(3ﬂ39 7 216, ?.'va
WIIedT (1860 BT 45), FRIV186, 353 T 506 *MF-II ¥T Rega sIffraT (2003 @7
36), IR 135 — el @ RafFa far T - - fqga T gHNT — ANT
1 afryE @ freg Trga sftifrim Y oivr 135 & siafa aRtg ffra fear
AT 4R 9% X, AR e N WL, 3 gRIT 186, 353 9 506 AR—LE
@ duid AR s T — afPEiRe - <ud. #Y arr 195(1) @) B
Ve o) el Rremg @ R 919 -8 arr 186 @ afaeia A9 ®1 G
T A @ — It st — i @9 w. oY TR 186 T 353 B @y
AU B Hed S 2, WAy SN F) Ry 353 @ IFaUd Uy BT
A | Waar @ — Y AT IR 186 WLEE. FUET — REARYT <R
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Cases referred:
1987 CrLJ 1950, AIR 1966 SC 1775.

R.S. Bansal, for the applicant.
Sudha Shrivastava, P.L. for the non-applicant/State.

Short Note
*(57)
Before Mr. Justice GS. Ahluwalia -
M.Cr.C. No. 3593/2016 (Gwalior) decided on 4 January, 2017

RAHUL MATHUR & ors. ...Applicants
Vs.
STATE OF M.P. & ors. ...Non-applicants

Penal Code (45 of 1860), Section 420/34 — Essentials —
Distinction between breach of contract and offence of cheating is
very fine — It depends on the intention of the accused at the very
inception which may be judged by his subsequent conduct — Mere
failure to keep the promise at the subsequent stage may not be an
offence u/S 420 IPC — Accused persons obtaining Rs. 50 lacs from
complainant on the pretext of execufing a sale deed in his favour
and subsequently eloping from their residence and shutting off their
mobiles clearly shows that they want to hide their whereabouts from
the complainant — It cannot be said that it is a case of purely civil
nature — FIR prima facie discloses the commission of cognizance
offence and cannot be quashed at this stage where investigation is
still in progress — Application dismissed.

7vg GI2TT (1860 BT 45), EIIRT 420,/ 34 — HITEYH € — WIACT BT
7 2 Be @ awE @ 9= A faie 9ga 4@ 2 — ¥s Iy ® yaad
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Rrarggsal @ 998 um ¥ famy fiaw frofaa a3 @ 38t w9d 50
ARG T BT S G S Fa e ¥ An 9ET | s
RaFd 95 o3 We 61 ¥ quiar @ 5 @ Rremaed € o fSwe
T BUF ATEd ¢ — YT WE) wET o wHal 15 q€ g w9 9 fufew @y
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Cases referred:

AIR 2003 SC 974, AIR 2006 SC 2780, AIR 2008 SC 251, AIR
2009 SC 3191, AIR 2013 SC 1952, (2007) 14 SCC 776, (2009) 3 SCC
375, (2015) 1 SCC 513, (2009) 4 SCC 439, (2001) 3 SCC 513, (2014) 15
SCC 221, (2012) 4 SCC 547.

R.K. Sharma, for the applicants.
Girdhari Singh Chauhan, P.P. for the non-applicant No. 1/State.

Short Note
*(38) (DB)
Before Mr. Justice S.C. Sharma & Mr. Justice Ved Prakash Sharma
Cr.R. No. 920/2016 (Indore) decided on 21 October, 2016

RAJKAMAL SHARMA ...Applicant
Vs.

STATE OF M.P. THROUGH SPECIAL '
POLICE ESTABLISHMENT (LOKAYUKT) ...Non-applicant

Prevention of Corruption Act (49 of 1988), Section 13(1)(e) rw
Section 13(2) and Criminal Procedure Code, 1973 (2 of 1974), Sections
156(3), 173(8) & 465(2) — Revision against dismissal of application for
issuance of direction to conduct further investigation with regard to
his own income from various sources as well as income of family
members —Held - Prayer made by petitioner clearly indicates that in
guise of further investigation he wants to establish his defence — A
public servant accused of being in possession of disproportionate assets
is required to establish his defence before trial Court and that the
Investigating agency is not under an obligation to look into the same —
Apphcatlon devoid of merit dismissed,

- GeTHIY fAITe0T SfETT (1988 FT 49), €Ter 13(1)(3) Ws'qﬁa' ereT
13(2) ¥7 7S AT WiRal 1973 (1974 BT z), SV 156(3) 173(8) T
465(z) — fafr=1 w=iay v%m:ﬁma%mutﬁuﬁm-\r$mvﬁaﬁm
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The order of the Court was delivered by : VED PRAKASH SHARMA, J.

Cases referred:

(2016) 3 SCC 135, (2013) 5 SCC 762, (2016) 4 SCC 160, 2004
(1) SCC 691, AIR 1996 SC 722.

Piyush Mathur with M.S. Dwivedi, for the applicant.
Anand Soni, for the non-applicant-Lokayukt.

Short Note
*(59)
Before Mr. Justice H.P. Singl
M.Cr.C. No. 18181/2016 (Jabalpur) decided on 24 October, 2016

RAJKUMAR CHOUDHARY ' ...Applicant
Vs. : :
STATE OF M.P. ...Non-applicant

Penal Code (45 of 1860), Section 363 & 366 — Kidnapping/
Abduction — Quashment of F.L.R. — It was alleged that applicant has
abducted the prosecutrix from lawful custody of her parents —
Prosecutrix more than 18 years of age —Statement of prosecutrix that
she had voluntarily accompanied the applicant as she was in love with
the applicant and got married — Living as husband & wife for last six
months — Held — It is amply clear that prosecutrix had voluntarily
accompanied the applicant and she was major at the time of incident
and she had married the applicant, so at this stage no useful purpose
will be served if prosecution is"permitted to proceed further and is
allowed to file the charge sheet— F.L.R. registered against the apphcant
quashed — Application u/S 482 of Cr.P.C. allowed.
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Cases referred:
ILR (2014) MP 1436, (1992) Suppl. SCC 715, 2006 Cr.L.J. 4287.

Rajesh Tiwari, for the applicant.
R.S. Shukia, P.L. for the non-applicant/State,
Vijay Shukla, for the complainant.

Short Note
*(60)(DB)
Before Mr. Justice P.K. Jaiswal & Mr. Justice Alok Verma
W.P. No. 394/2015 (Indore) decided on 6 April, 2016

STATE BANK OF INDIA ...Petitioner
Vs.
SHRIRAJEEV ARYA & ors. ...Respondents

Security Interest (Enforcement) Rules, 2002, Rules 3, 8(6) (e),
9 & 9(4) and Securitisation and Reconstruction of Financial Assets
and Enforcement of Security Interest Act (54 of 2002) — Earnest money
was deposited by successful bidders who could not deposit 25% of bid
amomit, therefore, the earnest money was forfeited - DRAT in appeal
directed to refund the earnest money — Nothing on record that Bank
at any point of time had waived off its right against the forfeited amount
— Order passed by DRAT not in accordance of legal provision of law —
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'The order of the Court was‘c‘lelivered by: ALbK VERMA, J.
Cases referred;

2013 (10) SCC 83, Civil Appeal Nos. 4159 & 6418 of2003 decided
on 06.05.2008 (SC), (2010) 1 SCC 655.

A.K. Sethi with R.C. Sinhal, for the petitioner.
Manish Nair, for the respondent No. 1.
Atul Sreedharan, for the respondent No. 2.

Short Note
*(61)
Before Mr. Justice J.P. Gupta
F.A. No. 207/2002 (Jabalpur) decided on 20 September, 2016

STATE OF M.P. ~...Appellant
Vs.
GHANSHYAM PATHAK & anr. . ...Respondents

Land Acquisition Act (1 of 1894), Séction 23(1-A) — Interest on
Market Value of the acquired land — Determination - Notification
published in official gazette dated 21.09.1990 — Date of taking
possession of land is 01.06.1989 — Interest is payable only on market
value of acquired land from date of taking possession of land or from
the date of the publication of the notification under sub-Section (1),
whichever is earlier — Both the respondents/claimants are entitled to
get interest on the market value of the land @ 12% per annum from
the date of taking its possession i.c. 01.06.1989.
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Ajay Shukla, G.A. for the appellant/State.
None for the respondents.

Short Note
*(62)
Before M. Justice Vivek Rusia
W.P. No. 5048/2010 (Indore) decided on 28 July, 201 6

SUNIL JAIN A - ...Petitioner
Vs. ' - o ' ' ' ' N
STATE OFM.P. Re‘spondent '

‘Service Law — CampassmnateAppamtmem — Petitioner’s claim
for compassionate appointment rejected on the ground that 7 years .
from the date of death have passed and the policy of State Government
regarding compassnonate appointment has drastically changed—Held
— Petitioner submitted application immediately after the death of his
father — Seven years have passed due to exchange of communication
between departments of Government of M.P. for which petitioner
cannot be held responsible for the delay — Claim of petitioner liable to .
be considered afresh and delay should not come into play. -
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Case referréd:
(2015) 7 SCC 412.

Umesh Gajankush, for the petitioner.
R. Mangal, G.A. for the respondent/State.

Short Note
%(63)(DB)
Before Mr. Justice PK. Jaiswal & Mr. Justice Alok Verma
W.P. No. 2669/2016 (Indore) decided on 9 May, 2016

TAPAN BHATTACHARYA(DR.) - ... Petitioner -
Vs,
STATE OF M.P. & ors. . co ...Respondents

Constitution — Article 226 — Public Interest Litigation —
Government of M.P., publishes text books for schools run by the State. -
Government — Photo of the Chief Minister and good works should be
published in every book, se that message would reach to every child of
the State — Held — Holder of a constitutional post, who is responsible
for over all development of the State, the Chief Minister is well within
his right to convey his expectations and thoughts to young generation
of the State — No prima facie case for admitting the'i}etition — Petition”
-dismissed. '
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The order of the Court was delivered by : ALOK VERMA, J .

Cases referred:

(2015) 7 8CC 1,2016 (2) SCALE 185, 2008 (12) SCALE 135,
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AIR 1985 SC 910.

A.M. Mathur with Avinash Ghanotkar, for the petitioner.
Sunil Jain, Addl. A.G. with C.S. Ujjainiya, P.L. for the respondents/
State.

Short Note
*(64)(DB) |
Before My. Justice PK. Jaiswal & Mr. Justice Vivek Rusia
W.P. No. 6617/2015 (Indore) decided on 25 July, 2016

VIKALP NAYAK. ...Petitioner
Vs. ' :
STATE OF M.P. & ors. ...Respondents

(Alongwith W.P. No. 7805/2015)

Examination Rules, 2012 — Rule 1.8 & 1.9 — PEPT (M.P)
Examinations — Unfair Means — Held — Rules do not restrict use of
_two different pens in the answer sheets — Candidate may carry more
than oxne pen in the examination hall and is permitted to use them while
giving answers — Use of two or three pens in the answer sheet or just
because shades of two pens are different, the same would not fall in
the category of Unfair Means — Order cancelling the results is quashed.
— Writ Petitions allowed.
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The order of the Court was delivered by : Vivex Rusta, J.

Case referred:
W.P. No. 9690/2014 decided on 24.09.2014,
Piyush Mathur with P.R. Bhatnagar, for the petitioner in W.P. No. .
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6617/2015."

Ajay Bagadiya, for the petitioner in W.P. No. 7805/2015.
Aniket Naik, for the respondent Nos. 1 & 2.

Akash Sharma, for the respondent No. 3.

Swati Mehta, for the respondent No. 4,
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LL.R. [2017] M.P., 773
_ SUPREME COURT OFINDIA .
Before Mr. Justice J. Chelameswar, Mr. Justice Shiva Kirti Singh &
My, Justice Abhay Manohar Sapre
Cr.A. Nos. 292-293/2014 decided on 16 September, 2016

TATTU LODHI @ PANCHAM LODHI - ...Appellant
Vs. .
STATE OF M.P. ' ) ...Respondent

A. Penal Code (45 of 1860), Sections 302, 366(A), 363, 364,
376(2)()/511 & 201 — Facts — Minor girl aged 7 years kidnapped and
after sexual abuse, throttled to death — Trial Court — Conviction &
sentence u/S 302, 363, 364, 376(2)(f)/511 and 201 — Death Sentence —
Reference to High Court— Confirmation — Challenged in appeal — Held
— Not rarest of rare case — Conviction confirmed — Death sentence

commuted into imprisonment for actual period of 25 years— Sentence
modified — Appeal dismissed. (Para 9 & 10)

@. TUS WiRar (1860 BT 45) ERIV 302, 366(T), 363, 364,
376(2)(¢%), /511 T 201 — a2 — 7 I B I B AATY qIABT BT
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B. Interpretation of Statutes — Criminal law — Life impris-
onment — Meaning of — Life imprisonment shall actually mean impris-
onment for whole of the natural life or to a lesser extent as indicated
by the Court in the light of facts of a particular case. (Para6 & 7)
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.Cases referred:

- (2008) 13 SCC 767, (2016) 7 SCC 1, (2012) 4 SCC 37, (2013) 5
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SCC 546. ‘
JUDGMENT

The Judgment of the Court was delivered by :
Surva Kirti Siven, J. :- The appellant, charge-sheeted for offences under |
Section 366(A), 363, 364, 376(2)(f)/511 and 201 of the Indian Penal Code
(for brevity ‘IPC’) was tried by the Twelfth Additional Sessions Judge, Jabalpur
in Sessions Trial No. 324 of 2011. He was found guilty of committing the
murder of a minor girl, aged about seven years and also of kidnapping and
attempt to commit rape on her and for destruction of evidence relating to the
crime. The trial court awarded punishment of death under Section 302 IPC,
RI for life and a fine of Rs.1,000/- with default stipulation for offence under
Section 364 IPC, RI for seven years with similar fine for offence under Section
363 IPC, RI for seven years with similar fine for offence under Section
376(2)(£)/511 IPC and RI for seven years with similar fine for offence under
Section 201 IPC. All the punishments of imprisonment were directed to run
concurrently. By the impugned judgment the High Court of Madhya Pradesh
agreed with the findings of the trial court and answered the criminal reference
in affirmative, confirming the death sentence and dismissed the criminal appeal
preferred by the appellant.

2, Learned senior advocate for the appellant, Ms. Meenakshi Arora
initially made an attempt to challenge the conviction of the appellant itself by
pointing out absence of any eye-witness of the incident and depenidence of
the entire prosecution case on circumnstantial evidence alone. Learned counsel
for the State countered the challenge to conviction by submitting that in law
there is no hurdle in securing conviction purely on circumstantial evidence. On
facts, he highlighted that the trial court considered the entire evidence on record
fairly and in detail and found the following five circumstances proved against
the accused:

()] The accused asked the victim soon before the incident to
purchase and bring “Gutka” for him and after sometime she
became untraceable.

(ii) Victim was last seen alive with the accused

(@)  Theaccused avoided to hand over the keys of his house for
the search of victim.
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(iv)  Recovery and seizure of victim’s dead body in a gunny bag
from the house of the accused. °

- (V) Seizure of blood-stained clothes including bed sheet from the
house of accused pursuant to his memorandum statement.

3. In view of submission advanced on behalf of the appellant that the
chain of evidence to prove his guilt beyond reasonable doubt was not complete,
we have examined the relevant evidence and also the discussion thereof made
by the trial court in detail from paragraphs 15 to 32 of its judgment and similar
exercise by the High Court. On a careful consideration of the evidence of
shopkeeker Anil Kumar Jain (PW-7) from where the victim bought “Gutka”
for the accused and the evidence of complainant Gappu @ Kshirsagar, Hemraj,
Ram Kumar, Sitaram, Maharaj Singh along with medical evidence, seizure
report and report from the forensic science laboratory confirming the presence
of human blood on the gunny bag, bed-sheet and bed-cover which were seized
from the house of accused, we find no good reason to interfere with the findings
of the trial court duly confirmed by the High Court that the appellant-accused
kidnapped the victim and after subjecting her to sexual abuse, throttled her to
death. The first submission on behalf of the appellant that the chain of
circumstantial evidence is not complete and does not prove the guilt of accused
- is found to be without any substance. We have no hesitation in confirming the
conviction. '

4. Since there was no appeal before the High Court from the side of the
State or the complainant nor there is any such appeal in this Court, We have
confirmed the conviction as made by the trial court but we have no hesitation
in indicating our disapproval of the error committed by the trial court in
convicting the accused only for the attempted rape. The post-mortem report,
besides showing injuries on the neck and face showed several bruise marks
on the left and right side of the abdomen as well as an injury on the left side of
the vagina. The internal examination clearly records thus: “....................
in the reproductive organ the hymen membrane was ruptured. Mild bleeding
and inflammation were found. Vagina was congested and one finger could be
inserted. White discharge was coming out of vagina.” In view of aforesaid
findings recorded in the post-mortem report of the seven year old victim duly
proved by Dr. Khare (PW-9), there was no justification not to hold the accused
guilty of rape simply because PW-9 in his oral deposition made a casual
statement that there was attempt to commit rape on the deceased before her
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death. It may only be noticed that the Doctor confirmed that the death of the
deceased was caused by asphyxia from choking out the throat by strangulation
of the neck and all the injuries were ante mortem in nature. It may also be -
noted here that the post-mortem report (Ex. P-13) was prepared and signed
not only by Dr. Rakesh Khare (PW-9) but also by his colleague Dr. Ashish
Raj.who had also participated in the autopsy of the deceased.

5. Be that as it may, we have now to consider the next plea advanced on
behalf of the appellant that the facts of the case do not make the crime to be
“rarest of rare™ and hence in such a case the Courts below should not have
awarded the death sentence. In support of the aforesaid plea, learned senior
counsel has submitted that at the time of occurrence accused was aged only
about twenty seven years and there was no material to negate the chance of
accused being reformed on account of sentence of imprisonment and gaining
further maturity. On the basis of injuries which can be associated with rape,
learned senior counsel submitted that no doubt it was a heinous offence as the
victim was only seven years old but there were neither any broken bones nor
brutal tearing etc. to make out a case of extreme brutality. Learned senior
counsel referred to the statement of the accused recorded under Section 313
of the Code of Criminal Procedure to point out that since sometime back the
accused was living alone as his wife had deserted him and he also admitted
that there was only one case under Section 354 IPC pending against him.
Reference was also made to memorandum statement of the accused recorded
by the police in presence of some witnesses to show that as per such statément
the accused killed the deceased because of loud cries by her. According to
learned counsel the murder was in a state of panic and not a premeditated act
and therefore, the appellant deserves a lenient punishment, anything other than

death.

6. Ms. Arora, learned senior counsel for the appellant placed reliance
upon judgment in the case of Swamy Shraddananda(2) v. State of Karnataka'
to underscore that although Swamy Shraddananda’s conviction under Sections
302 and 201 of the IPC was affirmed with a finding that the crime was a cold
blooded murder yet this Court was not convinced to confirm the sentence of
death even after discussing the diabolical crime in which a wealthy married
woman fell in trap, divorced her husband married the accused and suffered
death at his hands only for lust of her huge property. The dead body was

1. (2008) 13SCC767
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found buried under the floor of her residential house, obviously to conceal the
ghastly crime. In such a crithe, while mulling over the vexed issue of adequate
~ sentence in lieu of death sentence, this Court held that the Court had the
power to substitute death by imprisonment for life and also to direct that the
convict would not be released from prison for the rest of his life. A Constitution
- Bench judgment in the case of Union of India v. V. Sriharan alias Murugan
& Ors.? has also been cited to show that judgment in the case of Swamy
Shraddananda (2) (supra) has been approved and followed. In paragraphs
89 and 90 of this judgment it was explained that life imprisonment means the
- whole life span of the person convicted and therefore in the facts of a case
“ while not confirming death penalty, this Court may, while exercising its power
to impose the punishment of life imprisonment, specify the period upto which
the sentence of life must remain intact so as to be proportionate to the nature
of the crime committed,

7. . The submissions advanced on behalf of the State will be considered
hereinafter, but keeping in mind all the submissions, it is clear that there is no
opposition to the contention advanced by learned senior counsel for the
appellant on the basis of Swamy Shraddananda(2) (supra) and the
Constitution Bench Judgment in Srikaran (supra). In that view of the matter
and even otherwise we are in respectful agreement with the views expressed
in those judgments. The judicial innovation of bridging the gap between death
sentence on the one extreme and only 14 years of actual imprisonment in the
name of life imprisonment on the other, in our view serves a laudable purpose
as explained in those judgments and does not violate any positive mandate of
law in the Indian Penal Code or in the Code of Criminal Procedure. Hence,
for doing complete justice in any case, this court can definitely follow the law
laid down in the aforesaid judgments even by virtue of Article 142 of the
Constitution of India. The innovative approach reflected in the aforesaid
judgments, on the one hand helps the convict in getting rid of death penalty in
appropriate cases, on the other it takes care of genuine concerns of the
victim including the society by ensuring that life imprisonment shall actually
mean imprisonment for whole of the natural life or to a lesser extent as
indicated by the court in the light of facts of a particular case. Since there is
no party who is actually a looser on account of such an approach in appropriate
cases, we feel no hesitation in accepting the submissions advanced by the

2. (2016)78CC1
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appellant. Hence the law is reiterated that in appropriate cases where this

court is hesitant in maintaining death sentence, it may order that the convict
shall underg:o imprisonment for whole of natural life or to a lesser extent as
may be specified. - '

8. Learned counsel for the State has made a strong attempt to support
the death sentence. According to him the judgments in the case of Rajendra
Pralhadrao Wasnik v. State of Maharashira® and Shankar Kisanrao Khade
v. State of Maharashtra® catalogue the relevant factors which should be
looked for and examined for awarding or confirming death sentence. He
. highlighted factors such as brutality, helplessness of the victim, unprovoked
and pre-meditated attack as well as societal concern in respect of a particular
brutal or heinous crime. According to him the facts of the case showed brutality,
helplessness of the victim as well as unprovoked and pre-meditated design to
assault. Learned counsel for the State also referred to some other cases where
death penalty had been confirmed by this Court on the basis of peculiar facts
of those cases. Since there are large number of judgments either confirming
death sentence or commuting the same into life imprisonment, rendered on the
basis of peculiar facts of those cases, it would not be of any real help to
consider those judgments for deciding the issue as to whether in the facts of
the present case death sentence should be confirmed or commuted, -

9. Having considered the rival submissions as well as judgments relied
upon, we are of the considered view that the facts of this case do not make
out a “rarest of rare” case so as to confirm the death sentence of the appellant.
The death penalty is therefore not confirmed. The question as to what would
be the appropriate period out of imprisonment for the whole natural life that
the appellant must spend in prison is not an easy one to be answered. As per
submissions of learned counsel for the appellant in total an actual period of 20
years behind the bars would serve the ends of justice in the present case.
Contra, learned State counsel has argued for whole of natural life.

10.  Theoccurrence is of the year 2011 when the appellant was said to be
about 27 years old. Considering the fact that the deceased, a helpless child
fell victim of the crime of lust at the hands of the appellant and there may be
probabilities of such crime being repeated in case the appellant is allowed to
come out of the prison on completing usual period of imprisonment for life

3. (2012)48CC37 4, (2013) 5SCC 546
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which is takén to be 14 years for certain purposes, we are of the view that the
appellant should be inflicted with imprisontiiént for life with a fiirther direction -
that he shall not be released from prison till he completes actual period of 25

' years of imprisonment. With this modification i in the sentence, the appeals of -
: the appellant are dlsmlssed :

‘ ‘dppeal dismissed.

- I.L.R. [2017] M.P,, 779
' - SUPREME COURT OF INDIA. ‘
" Before' Mr. Justice Ranjan Gogoi & Mr. Justice Prafulla C. Pant
C.A. No. 3797/2015 decided on 3 October, 2016 '

RAJ ENDRA KUMAR MESHRAM . .Appellant
Vs. - ’ -
VANSHMANI PRASAD VERMA & anr. - © - Respondents

A Represeutatwn of the People Act (43 of 1951), Sectmn
33(4) — Returning Officer to satisfy himself that candidate’s name and
electoral roll number is identical with the one entered in the nomination
paper —If candidate is a voter from the same constituency from where
he seeks election, electoral roll would be readily available with the
returning officer. ~ - : . S : (Para 14)

# - aiw GRIARRT FfIF (1951 BT 43), 9T 33(4) — frata
afﬁ?maﬁmﬁﬂqﬁem?haﬁqﬁsqmﬁmmaﬁﬂw
mﬂwﬁmwmwﬁqﬁwﬁ?mwéamtﬁ%‘ afy
u*msﬁwﬁﬁwfa*rﬁamm%mﬁaeﬁﬁaﬂmﬁm
ﬁrafaqm%ma%qmﬁafwmmﬁﬁmﬁrﬁy

B..  Representation of the People Act (43 of 1951), Section
33(5) - Candidate a voter from other constituency — He is required to
enclose alonGWIth the nomm'ltlon or at the tlme of scrutiny, the electoral
roll or certlfie(l | copy. of the same. | ) (Para 14)

(4 afa';m%ﬁfﬁ??a'an‘aﬁw{wsr a:‘r43) gINT 33(5) — WAy
a1 fafas 89 1 9aqNT — SUH AT & el Jear dfaer @ W,
ﬁﬁwmmwﬂumuﬁﬁmmmmgl ’

'C. ‘ Representatwn of the People Act (43 of 1951 ), Sectmn '
1 00(1)((1) —An electlon is lmble to be declared voxd on the ground of -
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improper acceptance of nomination provided such acceptance has "
materially affected the result of the election. (Para9) -

T @@ gt st (1951 @1 43), 5T 100(1)(S1) —
s a1 aifaa Wafd & snar w® <18 a1 gifa B2 o™
Tl 2, qummmmﬁfﬁﬁaﬁﬂmwmmﬁ
g gt 6l | '

D, Representatmn of the People Act (43 of 1951), Sectmn
100(1)(c) — Improper rejection of a nomination itself is a sufficient
ground for invalidating the election without any further requirement of
proof of material effect of such a rejection on the result of the'election.

(Para9)

124 ala glafifrea it gT (1951 &7 43} v 100(1)(?#) -
Arned U4 @1 apfuaa sdigfa, fafas & oRom v s awlig iy @
mivas vmmE & wgd ¢ fedr afafea smavgesar & famm, ﬁa‘f“ﬂ“-raﬁ
afafdrr agw @ fag avd smw A uafa e 2 ‘

E. Representation of the People Act (43 of 1951), Sections
100(1)(c), 100(1)(d) & 33(5) — High Court did not keep in mind the
distinction between Section 100(1)(c) and 100(1)(d) — Before setting
aside election on the ground that appellant/returned candidate had not
filed the electoral roll or a certified copy thereof and did not comply
with the mandatory provisions of Section 33(5), High Court ought to
have found whether improper acceptance of nomination had materially
affected the result of election — High Court failed to determine Issue
No. 6 and therefore it was not empowered to declare the election of the.
returned candidate as void, even if it is assumed that acceptance of his
nomination was improper. . : (Para9)

g it glfifered FRaT - (1951 &7 43), ST 100(1)(F),
100(1)(3}) 7 33(5) — S=a =TATAA A TRT 100(1)F) w7 100(1)(@)) & =g
H1 e 7 TE <@ — et S 3w e W) e fad e @ g fa
adftereff / fFraifa gameh 7 Fafas TEmad @ s waftra gfy gwga
T8l @) ot FIR arT 33(5) @ ATATUS SUGH] BT IAqUTeAd LY fopar o,
9= WA S A% 9T @ TRy F @ e 3 i ey
3 Prafaa & o +t oiftas w9 | vafag frar — w=a =mrared
faaras . ¢ &1 fefvo w1 7 fawa e A gwiaw afy g7 awom @
oY & v9d e ot Wier s Stua - TEl o, 99 @ 9E faifaw
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gl @ Pt ot qm wife @ @ g wera e ey

-E. - Representation of the People Act (43 of 1951), Section 5 &
100(1)(a) — Whether failurc of the returned candidate to furnish electoral
roll of the constituency, where his name appears as a voter.or a certified
copy thereof would by itself establish that he was not qualified to take
part in the election having failed to prove that he is a voter— Under section
100(1)(a), election of returned candidate is liable to be declared void if he
was not qualified for the membership of Parliament or State legislature —
Section 5 requires a candidate to be an elector of any assembly constituency
of the State — To declare an election void u/S 100(1) (a), it has to be
established that the returned candidate is not a voter of any assembly
constituency of the State. (Para10 & 11)

- affﬁmﬁrﬁsiﬁﬁwv (1951 a;T43) ST 5 T 100(1)(%)
— @1 fraifim waareh g fafas a9 &) fafas aenah @1 sai
gATfTa uf fored SweT 7 FaeTar @ Wy ¥ ude war 2, wegd fEa
o W e, w@d enfia st 5 98 Prafae ¥ anr 9 @ g affy
T o7 % 9% 7' wifyg a3 ¥ fawe w1 fF 98 e Ademr @ - anr
100(1)(¥) @ srwefa Fraffra gwarel @1 frafa 4= aifte fR o= ol
2 A% 7% Aug AT vod fEmeew B wewmr aq affa € o7 - R
5 arden dedl 2 f5 goarehl woa @ el e war frafae a9 1w
frafaw 8 — awr 100(1)(Y) @ dwfa Prafaw = wifvm it W 2g
Wmﬁﬁﬁmmﬁméﬁsﬁﬁfﬁaumﬁma?ﬁwﬁﬁaﬁw
Frafe &= &1 wagmar 8|

G Pleading and Proof — At the time of scrutiny, no obj ection
was taken to the effect that returned candidate was not qualified to
contest election as he was not a voter of any assembly constituency
and returned candidate was ineligible to participate in the election
having not furnished the electoral roll /certified copy of the constituency
in which he was a voter ~ There was no pleading to the effect that the
appellant was not a voter of any assembly constituency and therefore
ke was not qualified — Held — Trial of.an election petition has to be in
accordance with the provisions of the Civil Procedure Code 1908 —
When no pleadings were made that election of the returned candidate
was void on the grounds mentioned u/S 100(1)(a) and no issue on the
same was struck and no opportunity was availed to returned candidate
to adduce relevant evidence, High Court could not have found that
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election of returned candidate was void u/S 100(1)(a) — Finding of the
‘High Court that the election petitioner had made out a case for
declaration that the election of returned candidate was void u/S
100(1)(a) cannot be upheld — Appeal allowed — Election of appellant/
returned candidate declared-valid in law. (Para 14-& 15) -

[}

23 FPraTy v7 wgd — WRe @ Wiy TW IAE T By Idq
2 frar T T Praffag yaanfl Pafaa asw @ fay affa 9l o1 waiie
Tz frfl faema wa7 Prafas 8= o7 "Aaqmr a8) o @ faffaa goreh
Rraf=e ¥ ATT A% @ T ey o v Ty 99 sw frafas g7 faad a®
TaeTar o7 B Frafas FmEd @) gaivrg vy gega 78 # — 9. 9919
BT Bi¥ afEw T8 o v adrareff fodft fem ww Pataw &3 a1

TeTar el o7 &Y gufay ¥F sfda a€ o — afwteiRa - frafas
mﬁrﬁmﬁaﬂ%hﬁauﬁmﬂﬁmmoaa}wma?ﬁmﬁm
arfer — w9 i aftrgaw 78 53 T & 5 Praife g o fatE
et 100(1)(7) ¥ Sfrafed eyl o€ ¥ o w9 9%d W B faares T
FATT AT o aen Paftha gwell T gETd ged URd S 6 Iauy
gerE E Rear Tar on, Swa =nared e frees 9d e wear @
fyaffaa waarell &1 frafas ar=r 100(1)(T) @ fawia I o0 — 9=
TaTa @7 ey £ Prafaa o 3 fraifa e 1 fafa, e
100(1)(¥) ® siada = AR fed o @ fay gevorn wfyw fear 2, &
qgie 7 &1 o1 wedl — el ATy — srmmzﬁ/ﬁmfﬁ'cruwsﬁm
frafaa faftrm=a etfya fean Tari

JUDGMENT

The Judgment of the Court was delivered by :
RANJAN Gocol, J. :- The election of the appellant to the No.81 Deosar
Constituency of Madhya Pradesh Legislative Assembly which was held on
11.05.2013 has been set aside by the High Court in an election petition filed
by the respondent No.1 herein. The validity of the said order of the High

Court is the subject matter of the present appeal.

2. On areading of the election petition filed by the respondent No.1, it
would appear to us that several grounds were urged to invalidate the election
in question. According to the respondent-election petitioner, one of the
nominations filed by him as a candidate of the Indian National Congress Party
was wrongly rejected on the ground that the symbol allotment letter was
submitted by the election petitioner after the stipulated time. Flowever as two
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other nominations filed by the respondent-election petitioner as an independent
candidate was accepted, he contested the election in which he lost.
Consequently, he challenges the rejection'ofhis nomination as a Indian National
Congress Party candidate as being wrongful. Apart from the above ground,
the election petition was also filed alleging that the appellant-returned candidate
was a government servant. In addition to the above, it was pleaded that the
appellant-returned candidate had failed to furnish, along with the nomination

paper, a copy/certified copy of the electoral roll of No.80 Singrauli constituency
in which electoral roll his name was claimed to be appearing against serial
No.118. According to the election petitioner on account of the aforesaid
omission the réturned candidate was not eligible to participate in the election.

His nomination, therefore, was wrongly accepted.

3. The High Court answered the first two questions in favour of the
returned candidate. However, insofar as the third question set forth above is
concerned, the conclusion of the High Court is adverse to the returned
candidate. In this connection the High Court came to the conclusion that the
returned candidate had not filed the electoral roll or certified copy thereof of
No.80 Singrauli Constituency and therefore the returning officer had committed
anrillegality in accepting the nomination of the returned candidate and in not
rejecting the same on account of non-compliance of Sections 33(5) and
36(2)(b) of the Representation of People Act, 1951 (For short, “the 1951
Act”). On the said basis the High Court came to the conclusion that the election
of the returned candidate was liable to be declared void under Section
100(1)(a) along with Section 100(1)(d)(i) of the 1951 Act. Consequential

directions therefore have been issued. Aggrieved this appeal has been filed. -

4, We have heard Shri Shekhar Naphade, learned senior counsel
appearing for the appellant, Shri Vivek Tankha, learned senior. counsel
appearing for the respondent No.1 and Shri Mishra Saurabh, learned counsel
for the respondent No.2,

5. As no cross appeal has been filed by the respondent-election petitioner
challenging the findings of the High Court adverse to him, the scope of the
present appeal is confined to the correctness of the order of the High Court
insofar as the third question set forth above is concerned.

6. Atthe outset the relevant part of the pleadings contained in the election
petition insofar as the said issue is concerned may be set out as hereunder :-
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. 1.11 That; the election of the respondent as a member of
- MLP. Legislative Assembly for Devsar Constituency deserves
to be declared as void for the reason that the Returning Officer
has wrongly rejected the petitionér's nomination form as
candidate sponsored by Indian National Congress and also
for wrongly accepting the,nomination from the respondcnt It

- is also submitted that the respondent not only failed to submit
order by Competent Authority accepting his resignation but
also failed to furnish a certified copy of the voter list to entitle

him to contest the election from Devsar constituency as he is

registered voter of 80, Singrauli constituency and without filing
the certified copy of relevant part of voter list he was not eligible

to contest from other constituency. Acceptance of respondent's
nomination form has materially affected the election result. -

1.12 Thatthe respondent has been illegally allowed to contest .
the election while the petitioner has been wrongly denied the
- right to contest the election and therefore, this petition.

1.13  That, the rejection of nomination form of the petitioner

" was illegal and contrary to election law and rules framed
thereunder and as such declaring the respondent No.1 (one)
as returned candidate from 81, Devsar constituency deserves
to be quashed and deserves to be declared as null and void.

1.14 That, the nomination form of the respondent has been
wrongly accepted by the Returning Officer ignoring the legal
provision. It is submitted that the respondent has not produced
any valid documents to prove that he was not in service on the
date of filing of his nomination form and he has also not

" furnished the certified copy of the relevant part of the voter list
of the constituency in which he was registered as voter to entitle
Him to contest election from other constituency i.e. 81, Devsar
Constituency.”

7. In a written statement filed by the returned candidate, all the aforesaid -
averments have been denied. On the basis of the pleadings of the parties the
following issues were framed by the Court:-

(1)  Whether the returning officer has malafidely rejeqtéd
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- the petitioner's nomination form as the candidate sponsored
by the Indian Natlonal Congress under the influence of the
. then ruling party ?

(2) Whether respondent No.1 was in government service
at the time of acceptance of his nommatlon form by the
o returnmg officer ?°

(3)  Whether respondent No.2 has committed illegality in
accepting the nomination form of fespondent No.1 ?

(4)  Whether respondent No.1 has failed to prove that his
name was in the voter list of 80 Singrauli Constituency ? (if
so, effect)

- (5) " Whether respondent No.1 has failed to submit valid
Caste Certificate for contesting the election from the
constituency reserved for scheduled caste category ?

(6)  Whetherresult of election of 81 Deosar Constituency i
was materially affected due to improper acceptance of
nomination of respondent No.1 ?

(7) = Reliefand costs ?

" 8. As issue Nos.1 and 2 extracted above, have been answered in favour

of the returned candidate and there is no cross appeal, it is only the remaining

issues that survive for consideration. All the said issues center round the question

of improper acceptance of the nomination form of'the returned candidate. In

this regard, issue No.6 which raises the question of material affect of the

improper acceptance of nomination of the returned candidate on the result of
the election may be specifically noticed.

0. Under Section 100-(1)(d), an election is liable to be declared v01d on
the ground of improper acceptance of a nomination if such improper acceptance
of the nomination has materially affected the result of the election. This is in
distinction to what is contained in Section 100(1)(c) i.e. improper rejection of
anomination which itself'is a sufficient ground for invalidating the election
‘without any further requirement of proof of material effect of such rejection
on the result of the election. The above distinction must be. kept in mind.

Proceeding on the said basis, we find that the High Court did not endeavor to
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go into the further question that would be required to be determined even ifit
'is assumed that the appellant-returned candidate had not filed the electoral

roll or a certified copy thereof and, therefore, had not complied with the

mandatory provisions of Section 33(5) of the 1951 Act. In other words, before
- setting aside the election on the above ground, the High Court ought to have
carried out a further exercise, namely, to find out whether the improper

acceptance of the nomination had materially affected the result of the election.’
This has not been done notwithstanding issue No.6 framed which is specifically

to the above effect. The High Court having failed to determine the said issue

i.e. issue No.6, naturally, it was not empowered to declare the election of the

appellant returned candidate as void even if we are fo assume that the

acceptance of the nomination of the returned candidate was improper.

10.  Anargument has been advanced on behalf of the respondent-election
petitioner that the High Court has also found the election to be void on the
grounds mentioned in Section 100(1)(a). In this regard it has been submitted
that the failure of the returned candidate to furnish the electoral roll of the
constituency where his namie appears as a voter or the certified copy thereof
. would, by itself, establish that he was not qualified to take partin the election

_ as he had failed to prove that he is a voter. Therefore his election was liable to
be declared void under Section 100(1)(a) of the 1951 Act which the High
Court had done.

11, Under Section 100(1)(a) the clection of the returned candidate is liable
to be declared void if, infer alia, he was not qualified for membership of
Parliament or the State Legislature as may be. Section 5 of the 1951 Act
deals with qualifications for membership ofa Legislative Assembly of a State
which, inter alia, requires a candidate to be an elector of any Assembly
constituency of the State. To declare an election void under Section 100(1)(a),
it must, therefore, be established that the returned ¢andidate is not a voter of
any assembly constituency of the State. ) '

12.  Afterthe receipt of nomination, the election petitioner has objected to
‘the acceptance of the nomination of the app ellant-returned candidate on the
ground that the returned candidate was a Government servant and therefore
disqualified from contesting the election. This was rejected by the Returning
-Officer on 11.11.2013 holding that the returned candidate had duly submitted
his resignation which was accepted before the date of filing of nomination. No
objection to the effect that the returned candidate was not qualified to contest
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the election as he was not a voter of any assembly Constituency of the State
was raised in the objection filed. Neither was any objection taken to the effect
that the returned candidate was not eligible to participate in the election as he
* had not furnished the electoral roll of the Constituency in which he was a
- voter or a certified copy thereof. However, in the election petition filed, it was
pleaded in para 1.11 of the election petition, (extracted above) that the returned
candidate had “failed to furnish a certified copy of the voter list to entitle him
to contest the election from Devsar constituency as he is registered voter of
80, Singrauli constituency and without filing the certified copy of relevirit part
of voter list he was not eligible to contest from other constituency.” There was
no pleading at all to the effect that the appéllant is not a voter of any assembly
constituency and therefore is not qualified.

13.  Fromthe above, it is clear that it was not the case of the respondent-
election petitioner that the appellant-returned candidate was not qualified to
contest the election. It is only before this Court, and that too in the oral
arguments made, that it has been urged, by relying on the order of the High
Court, that the returned candidate was not qualified to contest the election
under Section 100(1)(a) of the 1951 Act and therefore his election was rightly
set aside by the High Court. - . :

14.  Thetrial of an election petition, as per Section 87 of 1951 Act has to
be in accordance with the provisions of the Code of Civil Procedure, 1908.
When no pleadings that the election of the returned candidate was void on
grounds mentioned in Section 100(1)(a) were made and no issue on this score
was struck and no opportunity to the returned candidate to adduce relevant
evidence was afforded, the High Court, in our considered view, could not
have found that the election of the returned candidate was void under Section
100(1)(a). In fact, from a reading of para 1.11 of the election petition as
extracted above, it clearly appears that the election petitioner had stated that
the appellant-returned candidate is a voter of No.80 Singrauli constituency

but he had omitted to enclose the electoral roll or a certified copy thereof -

along with his nomination papers which made him ineli gible to contest the
election. This part of the pleading must be seen in the light of the provisions of
Section 33(4) and 33(5) of the 1951 Act. Under Section 33(4) the returning
officer must satisfy himself that a candidate’s name and electoral roll numbers
is the same as claimed/entered in the nomination paper. If the candidate is a
voter of the same constituency from which he seeks election, there is no
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difficulty the electoral rolls would be readily available with the returning officer.

But'if the candidate is a voter of another constituency, then Section 33(5)
requires him to enclose along with the nomination or at the time of scrutiny,
the electoral roll or certified copy of the same pertaining to that constituency.
The entire case of the election petitioner as pleaded is that the appellant-
returned candidate was a voter of another constituency i.e. No.80 Singrauli
constituency but he had not enclosed or produced the electoral roll of that -
constituency or a certified copy thereof thereby making him ineligible to contest
the election.

15.  Inview ofthe state of the pleadings as noticed above; the issues framed
and the evidence led by the parties, we cannot agree with the High Court that
the respondent-election petitioner had made out a case for declaration that
the result of the election in favour of the returned candidate was void under
Section 100(1)(a) of the 1951 Act. Having reached our conclusion on above
said basis, it is not necessary to go into the question raised on behalf of the
respondent-election petitioner that failure to produce the copy of the electoral
roll of the constituency in which a candidate is a voter or a certified copy
thereof, by itself, would amount to a proof of lack offabsence of qualification
under Section 5 of the 1951 Act. All that would be necessary for us to say in
this regard is that any such view would not be ¢onsistent with the legislative
intent expressed by the enactment of two separate and specific provisions
contained in Section 100 (1) (a) and 100 (1) (d) of the 1951 Act.

"16.  Though a number of precedents have been cited on behalf of the
respondent-glection petitioner to sustain the arguments advanced, it will not
be necessary for us to take any specific note of the principles of law laid down
in any of the said cases inasmuch as all the said cases relate to rejection of
nominations on account of failure to comply with the provisions of Section
33(5) of the Act of 1951 which is not in issue before us in the present appeal.

17.  Consequently and for the aforesaid reasons, we cannot sustain the
order of the High Court. Accordingly, the same is set aside and the appeal is
allowed. The election of the appellant-returned candidate is declared to be
valid in law.

Appeal allowed.
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" WRITAPPEAL -
‘Before ‘Mr. Justice Hemant Gupta, Chief Justice &
- Mr. Justice Rajeev Kumar Dubey :
W.A. No. 134/2017.(Indore) decided on 27 April, 2017

| VIPPY INDUS_I‘RIES LTD. ~ - L - ..:Appellant
Vs. o : - : E '

ASSESSING OFFICER, UNDER BUILDING & OTHER :
CONSTRUCTIONS WORKERS' WELFARE CESS ACT, 1996 _
...Respondent .

(Alongwith W.A. No. 135/2017)

Building and Other Construction Workers’ (Regulation of
Employment and Conditions of Service) Act (27.of 1996), Section 2(1)(d) -
and Factories Act (63 of 1948), Section 2(k) & (m) —Appellant challenging -

. the dismissal of writ petition in which the show cause notice was challenged

- on the ground that Section 2(1)(d) is not applicable in respect of building
or other construction work to which the Factories Act would apply —Held
—~Since the construction under taken by appellant was not undertaken by -

. the employees of the appellant but by an independent contractor; therefore,

the workers engaged in the construction work were not covered under the

Factories Act and would be covered under Section 2(1)(d) of the Act —

Appeal dismissed. . ) : (Paras3to11)

797 VT o= Wi adere (Fratas BT vad dar id)
Frefram (1996 &1 27) GRT 2(1)(S) vF Hvwrw FETIT (1948 FT 63),
g7 2(®) T (p) — sdtareflf grT Re aifasr @ enls st gatd o o5
Rred f5 Sror qaral MRw # 59 ImR W gatd @ 1 oft f& waw
o o=y Wi e R s st ang, st swe dee A
arT 2(1)(@) vatsg G @ — affEiRa — 9% sfeneff oiw faa =
wiwior & Sumpn o arfiarefl & wfalRar grr & sfew e wdA
3PIN FRT 9T W Y&l o0, gufay, whmior & & @ gy s+ oR
FrErT Jftifay @ ava ety Y wid aen -afafaw e awr
2(1)() B afara aresTE 1 — afia @fer|

Casereferred:

(2016) 10 SCC 329.
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Sudeep Bhargava, for the appellant. 5
ORDER

The Order of the Court was  delivered by :
HEMANT GUPTA, C.J. :- This order shall dispose of the above two appeals
raising identical questions of law and facts. In Writ Appeal No.135/15, the .
challenge is also an order passed by the appellate authority raising a demand
of Rs.34,59,000/- on 27.03.2015. Hence, for the facility of reference, facts
are taken from W.A.No.134/2017.

2. The order dated 11.01.2017 passed by the learned Single Bench is
the subject matter of challenge in the present writ appeal 134 of 2017, wherein
the appellant challenged the show cause notice 01.09.2015 for not complying
with the provisions of the Building and Other Construction Workers (Regulation
of Employment and Conditions of Service) Act, 1996 (for short ‘the Act’).

3. The petitioner is a public limited company and is having license to-run

the factory since long, In the factory premises, the appellant started construction
of a Godown for keeping raw material or finished products after secking
approval of the building plans from the Chief Inspector of Factories under
Section 6 of the Factories Act, 1948 (for short ‘the Factories Act’). The
appellant commericed construction works of the Godown. It is at that stage a
show cause notice was served on 3.8.2014 that the appellant is violating the
provisions of section 7 & 46 of the Act. The appellant submitted a reply
asserting that the Act is not applicable and the employees of the factory are
governed under the provisions of the Factories Act as construction is being
raised with the approval of the authorities under the Factories Act. Thereafter,
the impugned show cause notice was issued which is challenged by the appellant
by way of writ petition before this Court. The learned Single Bench dismissed
the writ petition; after returning the following finding:-

16. The construction of civil work is altogether different work,

* which is nothing to do with the main industrial activity of the
factory. The permission, which was given to the petitioner by
the Chief Factory Inspector dated 23.09.2008 was under the
provisions of the Factories Act with certain terms and
conditions. Condition No.6 specifically provides that this
permission does not absolve the petitioner from any other
enactment or rules. That does not mean, after taking permission -
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under the Factories Act, they are not covered in any other
enactment

18. It is not the case of the petltloner that in the construction
activity his own regular workers are engaged who are already
covered under the provisions of Factories Act, 1948 but the
- workers who are engaged in the construction work are not”
the workers & employees of the petitioner and hence, would
not be covered under the provisions of Factories Act, 1948,
therefore, the benefit and the welfare measures provided under -
the BOCW Act cannot be denied to them, therefore, the .
authorities under the BOCW Act & Rules has not committed
any error while issuing notice to the petitioner.

4, Learned counsel for the appellant before this Court vehemently argued
that in terms of Section 2(d) of the Act, the Act is not applicable in respect of
any building or other construction work to which the Factories Act or the .
Mines Act would apply. It is also contended that the Act is an enactment for
the benefit of unorganized workers and the Workmen Compensation Act,

. Minimum Wages Act etc. are applicable to the workers engaged by the
appellant, therefore, in terms of the provisions of Schedule-II to the
Unorganized Workers’ Social Security Act, 2008, the construction activity

_undertaken by the appellant is not covered under the Act.

5. It is contended that the judgment of the Supreme Court in Lanco
Anpara Power Limited vs. State of Uttar Pradesh and others reported in
(2016) 10 SCC 329 has been wrongly relied by the learned Single Bench as
that was a case where the manufacturing activity was not started, therefore,
* the building was not covered under the Factories Act but in the present case
since the factory was in production, therefore, the Factories Act is applicable
and the provisions of the Act cannot be made appllcable to the construcnon
activity undertaken by the appellant.

6. To a pointed query, learned counsel for the appellant admitted that
the construction of the Godown was not raised by the workers of the appellant
but by workers engaged by a contractor to whom the contract for construction
of Godown was given. With these facts, we have examined the arguments
raised by the appellant.

7. .F'irstly, the relevant statutory provisions need to Be_extractéd. Section
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~2(d) of the Act reads as under: . _
2. Definitions+(1) Inthis Act, unless the context otherwise

requires, -

(d)  7building or other construction work” means the -
construction, alteration, repairs, maintenance or demolition,
or or, in relation to, buildings, streets, roads, railways,
tramways, airfields, irrigation, drainage, embankment and
navigation works, flood control works (including storm water
drainage works), generation, transmission and distribution of
power, water works (including channels for distribution of
water), oil and gas installations, electric lines, wireless, radio,
television, telephone, telegraph and overseas communications,
dams canals, reservoirs, watercourses, tunnels, bridges,
viaducts, aqueducts, pipelines, towers, cooling towers,
transmissions towers and such other work as may be specified
in this behalf by the appropriate Government, by notification
but does not include any building or other construction work

to which the provisions of the Factories Act, 1948 (63 0f 1948),
or the Mines Act, 1952 (35 of 1952), apply;

8. The provisions Section 2(k) & (m) of the Factories Act are as under:

2. Interpretation-In this Act, unless there is anything
repugnant in the subject or contest
XXX 00X o XXX
Xxx BT XXX XXX
(k) “manufacturing process™ means any process for— -
(i) making, altering, repairing, ornamenting, finishing,
packing, oiling, washing, cleaning, breaking up,
demolishing, or otherwise treating or adapting any article

or substance with a view to its use, sale, transport,
delivery or disposal, or
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(if) p_ufnping oil, water, sewage or any other substance;
or :

'(iii) generating, transforming or transmitting-poﬁvcr, or

- (iv) composing types for printing, printing by letter press,
. lithography, photogravure or other similar process or
“book binding (or)

(v) constructing, reconstructing, repairing, refitting,
- finishing or breaking up ships or vessels; (or)

* (vi) preserving or storing any article in cold storage;

O xox
(m) “factory” means any premises including the precincts
thereof-

(1) whereon ten or more workers are working, or were
working on any day of the preceding twelve months,
and in any part of which a manufacturing process is being
carried on with the aid of power, or is ordinarily so
carried on, or

(11) whereon twenty or more workers are working, or
were working on any day of the preceding twelve
months, and in any part of which a manufacturing
process is being carried on without the aid of power, or
is ordinarily so carried on,

but does not include a mine subject to the operation of
(the Mines Act, 1952 (35 of 1952) or (a mobile unit
belonging to the armed forces of the Union, railway
running shed or a hotel, restaurant or eating place).

9. - The Factories Act is applicable to any premises including premises
where ten or more workers are working or were working on any day of the
. preceding twelve months and in any part of which a “manufacturing process™
is being carried on with the aid of power or is ordinarily so carried on.
- ‘Therefore, the emphasis in Section 2(m) of the Factories Act is on the
. manufacturing process. The manufacturing process has been defined in Section
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2 (k) of the Factories Act which includes making, altering, repairing,
ofnamenting, finishing, packing, oiling, washing, etc. but does not even remotely
suggest that construction of building is also a manufacturing process. Since
- the workers engaged in the construction were not engaged in the manufacturing
process, therefore, such workers are not covered under the provisions of the
Factories Act. Such workers were not even engaged by the appellant. They
were not on the rolls of the appellant. They were paid wages through the’
contractor i.e. an independent and distinct contract than the industrial activity
undertaken by the appellant in its factory.

10.  Some construction work is contemplated to be covered by the
definition of manufacturing process i.e. constructing, reconstructing, repairing,
refitting, finishing or breaking up ships of vessels. Generally speaking, the
construction of building is not a manufacturing process to which the Factories
Act would be applicable. : ’

11. - Thedefinition of building or other construction work as contained in
Section 2 (d) of the Act excludes the provisions of the Factories Act if in
respect of any building or any other construction work to which the provisions
_ of Factories Act would apply. It means the Act will not be applicable in respect
of “construction work” to which the provisions of the Factories Act are
" applicable. Therefore, the definition of building or other construction work as
contained in Section 2 (d) of the Act clearly exclude such building and
construction work to which the provisions of the Factories Act are applicable.
Since the construction undertaken by the appellant was not undertaken by the
employees of the appellant but by an independent contractor, therefore, the
workers engaged in the construction work were not covered under the
Factories Act and would be covered under Section 2 (d) of the Act.

12.  In Lanco Anpara’s case (supra) though no manufacturing process
- was commenced in the factory but the Act was made applicable to those
workers who are engaged in the process of setting up of factory building
wherein their work was to set up their factory. The workers who are engaged
in the manufacturing process in a factory alone will be excluded from the
operation of the Act whereas all workers engaged in the construction of civil
work would be covered under the Act. Paras-25, 34, 35,37,38, 39 & 47 of
the judgment in the case of Lanco Anpara’s case (supra) are reproduced
below:
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25.  We have bestowed our due and serious con51derat10n
‘to the submissions made of both sides, which these subn'usswns,
~ deserve. The central issue is the meaning that is to be assigned

~ to the language of Section 2(1)(d) of the Act, particularly that
part which is exclusionary in nature'i.e. which excludes such
building and construction work to which.the provisions of the -,
"Factories Act apply. Before coming to the grip of this central
issue, we deem it appropriate to refer to the objectives with -

" which the Factories Act and the BOCW Act were enacted, as
that would be the guiding path to answer the core 1ssue
delineated above

34.  Onthe conjoint reading of the aforesaid provisions, it
becomes clear that “factory” is that establishment where
manufacturing process is carried on with or without the aid of
power. Carrying on this manufacturing process or manufacturing
a¢tivity is thus a prerequisite. It is equally pertinent to note
that it covers only those workers who are engaged in the said
manufacturing process. Insofar as these appellants are
concemed, construction of building is not their business activity
or manufacturing process. In fact, the building is being
constructed for carrying out the particular manufacturing
‘process, which,-in most of these appeals, is generation,
transmission and distribution of power. Obviously, the workers
who are engaged in construction of the building also do not
fall within the definition of “worker” under the Factories Act.
On these two aspects, there is no cleavage and both parties
_ are at ad idem. What follows is that these construction workers
- are not covered by the provisions of the Factories Act.

35.  Having regard to the above, if the contention of the
appellants is accepted, the construction workers engaged in .
the construction of building undertaken by the appellants which
is to be used ultimately as factory, would stand excluded from

~ -the provisions of the BOCW Act arid the Welfare Cess Act as
well. Could this be the intention while providing the definition
of “building and other construction work” in Section 2(1)(d)
of the BOCW Act? Clear answer to this has to be in the
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37. We now advert to the core issue touching upon the:
construction of Section 2(1)(d) of the BOCW Act. The'
“argument of the appellants is that language thereof is
unambiguous and literal construction isto be accorded to find
the legislative intent. To our mind, this submission is of no avail.
Section 2(1)(d) of the BOCW Act dealing with the building or
construction are to be covered by the said expression, namely,
construction, alterations, repairs, maintenance or demolition.
Second part of the definition is aimed at those buildings or
works in relation to which the aforesaid activities are carried
out. The third part of the definition contains exclusion clause
by stipulating that it does not include #ny building or other
construction work to which the provisions of the Factories
Act, 1948 (63 of 1948}, or the Mines Act, 1952 (35 0f 1952),
applies”. Thus, first part of the definition contains the nature of
activity; second part contains the subject-matter in relation to
which the activity is carried out and the third part excludes
those building or other construction work to which the
provisions of the Factories Act or the Mines Act apply.

38.  Itisnotin dispute that construction of the projects of
the appellants is covered by the definition of “building or other
construction work™as it satisfies first two elements of the
definition pointed out above. In order to see whether exclusion
clause applies, we need to interpret the words “but does not
" include any building or other”construction work fo which the
provisions of the Factories Act....apply”(emphasis supplied).
The question is as to whether the provisions of the Factories
Act apply to the construction of building/project of the
appellants. We are of the firm opinion that they do not apply.
The provisions of the Factories Act would “apply” only when
the manufacturing process starts for which the building/project
is being constructed and not to the activity of construction of
the project. That is how the exclusion clause is to be interpreted
and that would be the plain meaning of the said clause. This
meaning to the exclusion clause ascribed by us is in tune with
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_ the- approach adopted by this Court in Organo Chemical
Industriesv. Union of India. Two separate, but concurring,
opinion-were glven by Justice V.R. Krishna Iyer and Justice

. A.P. Sen, and we reproduce here below some excerpts from .
both opinions: : : :

Justice A.P. ._S'en 6SCCE p.586, para 23)

“23......Each work, phrase or sentence is to be
considered in the light of general purpose of the Act itself, A
bare mechanical interpretation of the words “devoid of
concept or purpose” will reduce much of legislation to futility.
Itis a salutary rule, well established, that the intention of the
legislature must be found by reading the statute as a whole.”

(emphasis supplied) -
Justice V.R.Krishna Iyer (SCC p.392, p.ara 41)

“41. Apolicy oriented interpretation, when a welfare
legislation falls for determination, especially in the context ofa
developing country, is sanctioned by principle and precedent
and is implicit in Article 37 of the Constitution since the judicial
branch is, in a sense, part of the State. So it is reasonable to
assign to “damages” a larger, fulfilling meaning,.”

- 39.  Theaforesaid meaning aﬁtributed to the exclusion clause
of the definition is also in consonance with the objective and
purpose which is sought to be achieved by the enactment of
the BOCW Act and the Welfare Cess Act. As pointed out

~ above, ifthe construction of this provision as suggested by the
appellants is accepted, the construction workers who are

- engaged in the construction of buildings/projects will neither
get the benefit of the Factories Act nor of the BOCW Act/
Welfare Cess Act. That could not have been the intention of
the legislature. The BOCW Act and the Welfare Cess Act are
pieces of social security legislation to prov1de for certain
benefits to the construction workers,

47. ltis statgd at the c_ost of repetltion that construction
-workers are not'covered by the Factories Act and, therefore, -
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welfare measures specifically pro_vided for such workers under
the BOCW Act arid the Welfare Cess Act cannot be denied.

. 13.  Inview of the above, we do hot find any error in the order passed by
the learned Single Bench which warrants interference in the present appeals. |
The appeals stand dismissed. However, 'the appellant in Writ Appeal
No.135/2017 is at liberty to approach the competent authority if there is any
calculation mistake in the cess amount, who shall consider the same in
accordance with law.

Appeal dismissed.
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WRIT PETITION
) ‘Before Mr. Justice Sujoy Paul
W.P. No. 14521/2012 (Jabalpur) decided on 29 February, 2016

MANOJ KUMAR NAGRE ' ...Petitioner
Vs, o
THE COMMISSIONER OF M.P. & ors. ...Respondents

Hindu Adoptions and MamtenanceAct (78 0f 1 95 6), Section 12
— Compassionate Appointment —Whether an adopted son has a right
of consideration for compassionate appointment — Held — Yes, 'Son'
includes an 'adopted son' as per the provisions of the Act of 1956, so
adopted son has a right of consideration for compassionate appointment
— It is open to respondents to examine the validity of adoption —
Respondents to take a final decision by a reasoned order within 90
days — Petition allowed. "(Paras 6 to 12)
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2009 (123) FL.R: 127:
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L.S. Singh with J.L. Soni, for the petltloner -
Sudeep Chaterjee P.L. for the respondent/State -

_ORDER

SUJOY PauL, J The core issue involved i in this petltlon fiIed under
Article 226 of the Constitution of India is whether an adopted sonhasa nght

~ of consideration for compassmnate appomtment

2. The brief facts necessary for adjudication of the matter are that the
pet1t1oner is claiming himself ds adopted son of the deceased-Government
Employee Smt. Hemlata Nagre, who was working as Upper Division Clerk.
The petitioner carlier preferred an application for grant of compassionate
appointment. Since the said application was not decided, the petitioner filed
W.P. No. 9726/08 before this Court which was disposed of on 29-08-2008 .
by directing the respondents to consider the case of the petitioner for -
compassionate appointment as per the policy/circulars applicable in the matter.
In turn, the impugned rejection order dated 05-06-2010 is passed wherebyit

* isheld that the petitioner being an adopted son is not entitled for compassmnate

appomtment in the teeth of policy dated 18- 08-2008

" 3. Shri L.S. Singh, learned Senior counsel for the petitioner criticized

this order by contending that 'son' includes the adopted son. By placing reliance
on subsequent policy-dated 29-09-2014, it is urged that the respondents
themselves realized that adopted son should also be considered. As per this
policy it is ¢lear that the adopted son is also ent1tled for con51derat10n for
compassionate appointmernt. '

4. The prayer is opposed by Shri Sudeep Chaterjee learned Panel

‘Lawyer. He submits that as per the policy invogue i.e. 18-08-2008, the A
_ pet1t1oner has no right of consideration. '

5. No other point is pressed by learned counsel for the parties,

6. -~ Before dealing with the rival contentions advanced by the parties, it is
apt to quote relevant portion of Section 12 of the Hindu Adoption and
Maintenance Act which reads as under:- :

“S.12 An adopted ch‘ild shall be deemed to be the, child of his :

_adoptive father or mother for all purposes with effect from the'
date of the adoption and from such date all the ties ‘ofthe child -

;n the faquly of his or her b1r_§h shall be deemed to be se_vered
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and replaced by those created by the adoption in the adoptive’
family. S (EmphaSLS supplied)

-7 The question whether 'son’ includes the ‘adopted son' came for
consideration before a Division Bench of Calcutta High Court in 2009 (123)
F.L.R.’127 (District Primary School Council vs Sanjay Sarkar). The
' Calcutta High Court affirmed the order whereby a direction was issued to the
employer to consider the case of claimant for appointment on compassionate
ground, In the rule which was relied upon before the Calcutta High Court, the
. word son alone was mentioned and it was argued that the legislature in its
- wisdom has excluded the word 'adopted'. Thus, the word adopted cannot be
included.

8. The Calcutta High Court after conéidering the provisions of said Act
as well as General Clauses Act opined that the son includes an 'adopted son'.

9. In my view, although the subsequent circular issued by General
Adnumstratlon Department dated 29-09-2014 is not apphcable in the present
case, it at least shows that the Government later on decided to clarify that

such adopted son/daughters, who have been legally adopted by Government
Servant, are entitled for consideration. This gives an indication that government
is 'willin'g to consider the case of adopted son/daughters.

10.  Iaminrespectful agreement with the view taken by the Calcutta High

Court in Sanjay Sarkar (supra). Resultantly, the impugned order dated

05-06-2010 is set aside. The petitioner is directed to resubmit his candidature/.
application for grant of compassionate appointment with relevant documents

to show that liis adoption is legal/valid. In turn, the respondents shall consider

the application for grant of compassionate appointment in accordance with

law. It is made clear that it will be open to the respondents to examine the

validity of adoption while considering the claim of the petitioner for grant of
compassionate appointment. The respondents shall take a final deciston by a

reasoned -order within 90 days. The outcome of such consideration be

communicated to the petitioner.

11.  Itis made clear that this Court has not expressed any view on the
~ merits 6f the case.

12.  The petition is allowed to the extent indicated above. No cost.

Petition allowed.
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" WRITPETITION
Before Mr. Justtce Sujoy Paul .
W.P. No. 14445/2014(8) (Jabalpur) demded on 1 March 2016

. RAJESHPATEL B ) o : Petltloner
Vs. ' L 3 : v
MP PKVYV Co. Ltd. : ‘ Respondent '

Serwce Law — Fundamental Rules, M.P. — Rule 33— - Revision .
of Subsistence Allowance Pendency of criminal case — Claim for
increase of subsistence allowance from 50% to 75% — Held —If the
period of suspension is prolonged beyond three menths and if the delay -
is not attributable to the Government Servant the émployer is under‘
an obligation to consider the aspect of revision of subsistence
allowance—Provision does not make any distinction between suspension
because of D.E. and suspension because of any criminal case — Since
there is no assertion about the aspect of delay in the revision" -
applmatlon, liberty is glven to the petltloner to make comprehensxve '
representatlon and employer shall decidé the same preferably within i
30 days . : (Paras 8,9 & 12) ’
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Cases referred

(2002) 1 SCC 193, (2003) 9 SCC 164, AIR 1968 SC 800, (2000)
10 SCC.201, AIR 1950 SC 1747, AIR 2009 SC 187, 1989 (1) SCC 546,
1993 Supp (2) SCC 210,

Amit Dubey, for the petitioner. L
Sumit Kanojiya, for the respondent.
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Susoy PauL, J. :- The petitioner has invoked the jurisdiction of this
Court under Article 226 of the Constitution to challenge the order dated
28.06.2014 (Annexure- P/5), whereby the respondents have declined the
prayer of the petitioner to enhance/revise the subsistence allowance from 50%
to 75%. ‘ . )

2, The petitioner while working as Deputy Director (Accounts) was placed '

under suspension by order dated 16.02.2013 (Annexure-P/2). The petitioner

 was placed under suspension because he remained in custody in relation to an
offence in Crime No.121/2013 arising out of Sections 498-A, 195-A, 384
and 386-of IPC read with Sections 66 E, 67 and 67-A of the IT Act.

3. The case of the petitioner is that the petitioner was placed under
suspension because of pendency of the criminal case. No disciplinary
proceedings is instituted against him. The criminal case is proceeding with the
speed of a snail. The petitioner preferred a representation on 05.10.2013 for
revision of subsistence allowance from 50% to 75%. The representation
Annexure-P/4 is rejected by the impugned order dated 28.06.2014 (Annexure-
- P/5). : :

4. Shri Amit Dubey, learned counsel for the petitioner by placing reliance
on FR-53 contends that if the proceedings are continued beyond three months,
and such delay is not attributable to the employee, the respondents are bound

to enhance the subsisterice allowance. He submits that delay caused in the

said criminal case is not because of any fault of the petitioner and, therefore,
he cannot be deprived from the right of revision of subsistence allowance. He
further submits that the impugned order Annexure-P/5 is a non-speaking order
and in absence of reasons, this order cannot be permitted to stand. In support
of his contention, learned counsel for the petitioner has relied on the judgments
of B.D. Shetty and others Vs. Ceat Ltd. and another, (2002) 1 SCC 193,
Pradip Kumar Mitra Vs. State of West Bengal and others, 26th February,
2003, Amit Biswas Vs. State of W.B. and others, 14th February, 2007,
Pankajbhai Natwarlal Oza Vs. Indian Oil C orporation Ltd. Gujarat
Refinery, Letters Patent Appeal No.1013 of 2012, Virendra Singh Yadav
Vs. C.M.D., M.P. Madhya Kshetra Vidyut Vitran Co. Ltd. & others, W.P.
No0.06/2011, Union of India and others Vs. Devi Krishan Sharma,
- W.P.(C)2449/2014. :

5
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- 5. Shri Sumit Kanojiya,learned counsel for the employer supported the

order, He submits that in case of départmental inquiry, if delinquent employee ~ -

is co-operating with the inquiry and the employer is delaying the proceedings, -
the employer can be blamed. In such a situation, the revision/enhancement in
subsistence allowance can be prayed for. However, he subrhits that the case
where employee is placed under suspension because of pendency of criminal
case, is different. The criminal case is always between the delinquent employee
and the State/Prosecution. The department has no role to play in that case.
Hence, if the prosecution is delaying the proceedings, the employer cannot be
saddled with enhancement of subsistence allowance. He relied on (2003)9
SCC 164 (Principal, J.D. Patil Sangludkar and another Vs. Ganesh).
No other point is pressed by learned counsel for the parties.

6. I have heard the parties at length.

7. In AIR 1968 SC 800 (Balvantray Ratilal Patil Vs. State of
Maharashtra) and in (2000) 10 SCC 201 Ram Lakhan Vs. Presiding
Officer, the Supreme Court held that what amount should be paid to an
employee during the suspension will depend upon the provision of the statute -
or statutory rule applicable. Admittedly, in the present case, the aspect of - -
subsistence allowance is governed by FR 53 whichreads asunder:

"F.R.53. (1) A Government servant under suspension [or
deemed to have beenplaced under suspension by an order of”
the appointing authority] shall be entitled to the following -

payments, namely:- ’
i p00.¢ XX XX
il. in the case of any other Government servant:-

(a) a subsistence allowance at an amount equal to the leave
salary which the Government servant would have drawn ifhe.
had been on leave on halfaverage pay or on half pay and in
addition, dearness allowance, if admissible on such leave salary: .

Provided that where the period of suspension exceeds [three] -
months, the anthority which inade or is deemed to have made
the order of suspension shall be competent to vary the amount
of subsistence allowancé fdr any period subsequent to the .
period of the first [three] months as follows:-
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() the amountofsubsistence allowance may be increased
by asuitable amount; not exceeding 50% of the subsistence
" allowance admissible during the period of the first [three]
. months. if in the opinion of the said authority, the period of
suspension has been prolonged for reasons to be recorded -
in writing not directly attributable to the Government .
servant; . ' . .

(ii) the amount of subsistence allowance may be reduced
by a suitable amount not exceeding 50% of the subsistence
allowance admissible during the period of the first [three] .
months, if, in the opinion of the said authority, the period
of suspension has been prolonged due to reasons to be
recorded in writing, directly aftributable to the Government

servant;

[Emphasis supplied]
(i), XXX XX 00K
(b) KKK XXX xxx"

8. - The highlighted portion shows that if the period of suspension is
pralonged for the reason not directly attributable to the Government servant,
subsistence allowance may be increased. The said provision does not make
any distinction between suspension because of departmental inquiry and
suspension because of any criminal case. Thus, what has not been prescribed
in the statute is not required to be injected in the same. This is settled legal
position that the intention of the Legislature is primarily to be gathered from
the language used, which means the attention should be paid to what has been
said as also to what has not been said [See: Principles of Statutory
Interpretation by Justice G.P. Singh 12th Edition 2010 Page 64). The same
view is taken by the Supreme Court in AIR 1990 SC 1747 (Gwalior Rayon
© Silk Manufaéturing Co. Ltd. Vs. Custodial of Vested Forests), and AIR
2009 SC 187 (Nagar Palika Nigam Vs. Krishi Upaj Mandi Samit). Hence,
I am unable to hold that the parameters for enhancing the subsistence allowance
should be different in cases of suspension based on pendency of disciplinary
proceedings and suspension arising out of a criminal case. I find support in my
view from the judgment of the Supreme Court reported in 1989 (1) SCC 546
(P.L. Shah Vs. Union of India and another). The Apex Court held that the
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subsistence allowance is paid by the employer $o that the employee agamst
whom an order of suspension is passed on dccount of the pendency of any
disciplinary proceeding or a criminal case instituted against him could maintain
~ himself and his dependents until the departmental proceeding or the criminal
case, as the case may be, comes to an end and appropriate orders are passed
against the Government servant by the Government regarding his right to
continue in service etc. It is further held that the very nomenclature of the
allowance makes it clear that the amount paid to such a Government servant
should be sufficient for bare subsistence in this world in which the prices of
the necessaries of life are increasing every day on account of the condrtrons of
inflation obtaining in the country. It is further to be noted that a Government
servant cannot engage himselfin any other activity/ employment during the
period of suspension. In 2. L. Shah (supra) their Lordships held that the amount
of subsistence allowance payable to the employee concerned should, therefore
be reviewed from time to time where the proceedings drag on for a long time,
even though there may be no express rule insisting on such review of subsistence
allowance, such revision is must. The Apex Court further opined that while
examining the aspect of revision of subsistence allowance, the authority
concerned no doubt has to take into account whether the Government servant
is in any way responsible forundue delay in the disposal of the proceedings
initiated against him. If the Government servant is not responsible for such
delay, or even if he is responsible for such delay to some extent, butis not
primarily responsible for it, it is for the Government to reconsider whether the
subsistence allowance should be varied or not. :

9. In the light of this judgment, it is clear that whenever delay takes place
on account of departmental inquiry or criminal case, as the case may be, the
. employer is under an obligation to consider the aspect of revision of subsistence
allowance. Thus, I am unable to accept the contention of Shri KanOJ iya that
FR 53 cannot be pressed into service in cases where suspension is 6n account
of pendency of the criminal case. Reliance is placed on'the judgment of
Supreme Court in Ganesh (supra). In my view, the said judgment has no
application in the present case. In the said case, FR 53 was not applicable.
- The Apex Court did not consider its earlier judgment rendered in the case of
P.L. Shah (supra). A minute reading of Para 5 of the judgment shiows that in
that case the service rule did not permit for enhancement of subsistence
allowance whereas in the present case, the service rule not only permits but it
".mandates that there must bé a consideration about revision of siibsistence
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allowance when suspension continues beyond the period of three months.
Hence, the sa1d Judgment is of no assistance to the employer '

10.  In Umesh Chandra Mishra Vs. Union of India and others, 1993
Supp (2) SCC 210, the Apex Court con31d¢red Rule 2043 of the Indian
Railway Establishment Code, which is almost pari materia to FR 53. The
Apex Court in the said case directed for enhancement of subsistence
allowance. In B..D. Sheity (supra), the Apex Court considered Section 10(1)A
of the Industrial Employment (Standard Orders) Act, 1946 which talks about
* payment of subsistence allowance. In my view, the said statute is confined to
the cases of disciplinary proceedings whereas as noticed FR 53 does not
confine its operation to cases of suspension relating to disciplinary proceedings
only. However, in B.D. Shetty (supra), the Apex Court opined that the
enhancement of subsistence allowance cannot be denied after expiry of 90
days of suspension, if the delay in completion of disciplinary proceeding is not
directly attributable to the conduct of such workman, The Delhi High Court in
Devi Krishna Sharma (supra) has followed the ratio of B.D. Shetty. The
judgments of Amit Biswas and Pradeep Kumar Mitra arc based on different
facts and circumstances and have no application in the factual matrix of the
present case. :

11. * Asanalyzed above, the employer is bound to consider the aspect of
the revision of subsistence allowance after 90 days of suspension. This is
obligatory in the cases of suspension based on departmental inquiry and criminal
case both.

12.  Inview of the aforesaid discussion, the ancillary question is whether
the present petitioner is entitled for any relief. The petitioner's application
(Annexure-P/4) dated 05.10.2013 shows that he has made a request for
~ enhancement of subsistence allowance because he remained under suspension

_ for more than six months. However, there is no assertion in this application
about the aspect of delay which is being caused in the criminal case. Putting it
differently, the petitioner has not averred in his application Annexure-P/4 that
delay in criminal case is solely attributable to the prosecution or it is not
attributable to him. The employer although rejected his application by non-
speaking order, the said order cannot be interfered with because it was the
primary duty of the petitioner to state that the delay caused in criminal case is
not attributable to him. In absence of any such assertion, no fault can be found
in the rejection order (Annexure-P/5). Needless to mention that the employer -
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is-not a party in the criminal case, Hence the employer is not supposed to
Jknow about the reasons of delay in the criminal case. In the fitness of things,
the employee should state the reasons for delay in criminal case with accuracy
and precision. Thereafter, it is for the employer to examine the said aspecton
the anvil of FR 53. SR

13. " Inthe aforesaid backdrop, I am unable to set aside the order dated
128.06.2014. T am deem it proper to give liberty to the petitioner to filea
comprehensive representation with copies of the proceedings of the criminal
Court to show that the delay is not attributable to him. If such application is
preferred by the petitioner before the employer, it shall be the duty of the.
employer to examine that application asper FR 53. The employer shall decide
such application expeditiously preferably within 30 days by keeping in view
the observations given hereinabove.

14.  The petition is disposed of. No cost.
' Order accordingly.

1.L.R. [2017] M.P., 807
WRIT PETITION
Before Mr. Justice Sujoy Paul
W.P. No. 3900/2016 (Jabalpur) decided on 2 March, 2016

UMESH SHUKLA ...Petitioner
Vs. :
STATE OF M.P.& ors. ...Respondents

A, Civil Services (Classification, Control and Appeal)
Rules, M.P. 1966, Rule 9(1) — Held — As per Rule 9(1), an employee
can be placed under suspension (a) where a disciplinary proceeding
against him is contemplated or is pending, or (b) where a case against
him in respect of any criminal offence is under investigation, inquiry
or frial. : (Para 6)
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. B Civil Services (Classification, Control and Appeal) Rules,
M.P. 1966, Rule 9(1)(a) & 9(5)(a), (2-a) (2-b} — Disciplinary Enquiry
and Criminal Investigation/Enquiry — Automatic revocation’ of
suspension order, if charge-sheet not filed within 90 days — Held —
Conjoint reading of these rules, makes it clear that question of
automatic revocation of suspension would arise. when employee is placed
under suspension because of disciplinary proceeding as per Rule 9(1)(a)
of the Rules but in the present case, petitioner was not suspended
because of any disciplinary proceeding, but was suspended because an
investigation for a criminal offence was going on — In such
circumstances, there is no provision in the Rules that suspension would
automatically revoked after 90 days — Further held — Despite pendency
of a criminal investigation/enquiry, the employer may initiate a
disciplinary proceeding against the employee — In the present case,
there is nothing to show that order has been passed under the dictate
of Lokayukt rather the same has been passed with proper application
of mind and necessary ingredients for placing the petitioner under
suspension is taken into account — Petition dismissed. (Para 10)
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‘Cases referred:

2005 (4) MPLI 524, 2012 (3) MPLT 567.
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_Dileep Pandey, for the petitioner.-
* Sudeep Chaterjee, for the respor;deh't/Statg.

ORDER

. Susoy PauL, J. :=-In this petition filed under Article 226 of the
Constitution of India, the petitioner has challenged the suspension.order dated
18-05-2015 (Annexure P/1). :

2. Learned counsel for the petitioner submits that the suspension order
dated 18-05-2015 is liable to be set aside on'two counts. Firstly, it 1s
contended that this order is passed on the dictate of Lokayukta. There is no
independent application of mind by the Superintendent of Police. Secondly, it
is contended that the Charge-sheet in the Departmental Enquiry was issued
after 90 days from the date of suspension, hence the suspension stood revoked.

3. ' The prayer is opposed by Shri Sudeep Chaterjee, learned Panel
Lawyer. ) '

4. I have heard the parties at length.

- 5. Theimpugned order, on the face of it, shows that the petitioner was
placed under suspension because a criminal case relating to demand of bribe
isunder investigation by Lokayukta Establishment. The first question is whether
the Authority can place the petitioner under suspension for this reason?

6. Learned counsel for the petitioner during the course of arguments fairly
admits that Rule 9(1) of the M.P.C.S. (C.C.A.) Rules, 1966 is the enabling
provision. Rule 9 (1) of the C.C.A. Rules makes it crystal clear that an
enmployee can be placed under suspension- (a) where a disciplinary proceeding
against him is contemplated or is pending, or (b) where a case against him in
respect of any criminal offence is under investigation, inquiry of trial.

7. The provision makes it clear that an employee can be placed under
suspension even when an investigation is going on in respect of criminal offence.
Thus, T am unable to hold that the Superintendent of Police was either
incompetent or there was no provision to place the petitioner under suspension.
IfRule 9 of the C.C.A. Rules or the enabling provision is not quoted in the
impugned order, this will not make the order vulnerable. The order nowhere
shows that it has been passed without application of mind or on the dictate of
Lokayukta Organization. Order on the contrary, shows that necessary
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ingredient for placing the petitioner under suspension is taken into account.
Thus, the contention in this regard is rejected. '

8. The second contention is regarding revocation of suspension because
the Charge-sheet is issued after 90 days. For this submission, Shri Dileep.
Pandey relied on Rule 9 (5) (a) of C.C.A. Rules. The said Rules reads as _
under :- ’ ‘ : ’ :

“(5)(@) An order of suspension made or deemed to have been
made under this rule, shall continue to remain in force until it is
modified or revoked by the authority competent to do so :

[Provided that the order of suspension shall stand
revoked on expiry of the period of forty-five -days from the
date of order of suspension in case a copy of charges and
other documents referred to in sub-rule (2-a) are not issued to
such Government without obtaining the orders of the State
Government for éxtension of the period for issue of the said
documents as required under sub-rule (2-b):

Provided further that the order of suspension shall stand
revoked on expiry of the period of 90 days from the date of
order of suspension, in case the copy of charges and other
documents referred to in sub-rule (2-a) are not issued to such
Government servant]”

0. This Sub-rule 5 (a) talks about Sub-rule-(2-a) & (2-b) which read as
under: )

“(2-a) Where a Government servant is placed under suspension
under clause (a) of sub-rule (1). the order of suspension shall
contain the reasons for making such order and where it is
proposed to hold an enquiry against such Governemnt servant
under rule 14, a copy of the articles of charges, the statement
of imputations of misconduct or misbehaviour and a list of
documents and witnesses by which each article of charge is
proposed to be sustained shall be issued or caused to be issued
by the disciplinary authority to such Government servant as
required by sub-rule (4) of Rule 14, within a period of 45
days from the date of order of suspensior: -
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"Provided that where the disciplinary authority is the .
[State Government or the High Court], the copy of charges
and other documents mentioned above shall be issued or
caused to be issued to such Government servant within a
-period of 90 days from the date of order of suspension.] .

(2-b) Where the disciplinary authority fails to issue to
the Government servant, a copy of the charges and other
documents referred to in sub-rule (2-a) within the period of
45 days, the disciplinary authority shall, before-expiry of the
said period, obtain orders in writing of the State. Government
for extension of the said period of suspension:

|
Provided that the period of suspension shall in no case
be enhanced beyond a period of 90 days from the date of the
. order of suspension.”

10.  A'Conjoint reading of Clause (a)I of Sub-rule (1) of Rule 9 and Sub-
rule 5 (a) (2-a) and (2-b) of the said Rule’s makes it clear that the question of
automatic revocation of suspension would arise when the employee is placed
under suspension because of pendency of disciplinary proceeding as per Rule
9 (1)(@) of C.C.A Rules. In the present case, the impugned order of suspension
makes it clear that the petitioner was not suspended because of any disciplinary
proceeding. He was suspended because an investigation for a criminal offence
is going on. Thus, Sub-rule 5(a) of the said Rules cannot be pressed into
service in the present case. Hence, when an employee is placed under
suspension because of investigation in criminal case, there is no provision in
the Rules that the suspension would be automatically revoked after 90 days.
In other words, it is prerogative of the employer to proceed simultaneously
against an employee in a Departmental Enquiry. Putting it differently, despite
pendency of a criminal investigation/enquiry, the employer may initiate a
disciplinary proceeding. In that event, the employer may decide to issue
Charge-sheet after sometime. The said Charge-sheet, if issued after 90 days,
will not have an impact of automatic revocation of suspension because the
suspension order was not passed because of pendency of any disciplinary
proceeding. Thus, the second contention of Shri Dileep Pandey cannot be
accepted. .

11. - Shri Dileep Pandey relied on 2005(4) MPLJ 524 (Suresh Kumar
Purohit vs State of M.P. and another). The said judgment relates with the
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aspect of independent application of mind. At the cost of repetition in my.
opinion there is no material on record to show that the competent authority
has placed the petitioner under suspension without application of mind. There
is no iota of evidence to show that competent authority has acted under dictate
of Lokayukta Organization, Hence in the fact situation of the present case, the
said judgment is of no assistance. Apart from this, a Division Bench of this
Court in 2012 (3) MPLI 567 (4. P. Singh Gaharwar vs. State of M.P. and
others) considered the aforesaid judgment. The Division Bench opined as
under :-

“23. We are, therefore, constrained to clarify that the decision
rendered in the case of Suresh Kumar Purohit (supra) was
and is confined to the facts of that particular case and cannot
and shall not be treated as laying down the law or as a precedent
for the purposes of interpreting the provisions of Rule 9 of the
Rules of 1966, in any other case specifically in view of the
analysis and interpretation of Rule 9 (1) and 9 (5)(d) of the .
Rules of 1966, as made by us in the present case.”

(Empbhasis supplied)
12.  Onthe basis of the aforesaid analysis, I find no reason to interfere in
this petition. Hence, the petition fails and is hereby dismissed.
Petition dismissed,

LL.R. [2017] M.P., 812
WRIT PETITION
Before Mr. Justice Sanjay Yadav
W.P. No. 14519/2012 (Jabalpur) order passed on 11 July, 2016

CENTRAL BANK OF INDIA ...Petitioner
Vs. '
SHRIDINESH KUMAR KAHAR ..Respondent

Industrial Disputes Act (14 of 1947), Section 17-B — Payment
of full wages to workman during pendency of proceedings before High
Court or Supreme Court — Facts — Central Government Industrial
Tribunal cum-Labour Court directing for reinstatement of respondent/
workman with back wages from date of termination — Petition against—
Operation of award was stayed subject to compliance of provisions u/S
17-B of Industrial Disputes Act, 1947 — Petitioner bank depositing
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. entire back wages of Rs. 3 82,554/- —Apphcatnon by petitioner bank -
seeking direction for refund of the amount paid towards back wages —
Grounds — Provisions u/S 17-B of Industrial Disputes Act, 1947 has
been misconstrued — Held — Section 17-B of Industrial Disputes Act,

-1947 makes specific provisions that with the institution of proceedings
in the High Court or Supreme Court by the employer it entails the '
liability to pay wages last drawn by the workman subject to the condition
that workman is not gainfully employed and an affidavit to that effect
is filed - In this case'the employer has deposited entire back wages
but Section 17-B of Industrial Disputes Act, 1947 creates no bar for
whole or partial compliance of the award —No direction for refund can
be given nor direction for adjusting the amount towards last wages
drawn to be paid during pendency of petition can be given — Petitioner
can recover-the said amount by taking recourse to law if it succeeds in
the petmon LA. disposed of. . (Paras5to7)
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S.K. Gupta, for the respondent.

C _ (Supplied : Paragr&pk numbers)
ORDER

. SANJAY Yabpav, J. :- LA. No.768/2014 ﬁled by the petitioner are
taken up for consideration. Vide this application, petitioner seeks direction to
respondent-workman to deposit the amount paid towards backwages.

2. Petition is directed against an Award passed on 4.5.2012 by the Central
Government Industrial Tribunal-cum-Labour Court, Jabalpur, directing
reinstatement of the respondent-workman with backwages from the date of
termination. The operation of impugned Award was stayed on 5.9.2012 subject
to compliance of provisions under Section 17B of the Industrial Disputes Act,
1947 (for short ‘1947 Act’). The petitioner despite the said order paid an amount
of Rs.3,82,554/- being the backwages vide Cheque No.ENG/G No.0357826
dated 24.4.2013 in compliance of Section 17B of 1947 Act. It is the refund of this
amount which is being sought vide present application on the submissions that
instead of paying the wages last drawn by the workman, entire backwages has
been paid by misconstruing the provisions of Section 17B of 1947 Act anda
wrong advice given by the counsel conducting the case.

3. Respondent—workman has opposed the apphcation.
4. Considered rival submissions.
5. Question is whether the provisions contained under Section 17B of

1947 Act prohibits the employer from part compliance of the Award. And,
with the part compliance, the workman if still is unemployed, can the employer
abdicate from paying the last wages drawn.

Section 17B of 1947 Act mandates :

“17B. Payment of full wages to woinman pending
proceedings in higher Courts.- Where in any case, a Labour
Court, Tribunal or National Tribunal by its award directs
reinstatement of any workman and the employer prefers any
proceedings against such award in a High Court or the Supreme
Court, the employer shall be liable to pay such workman, during
the period of pendency of such proceedings in the High Court
or the Supreme Court, full wages last drawn by him, inclusive
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.of any mamtenance allowance admissible to him under any. -

_rule if the workman had not been employed in any - -

- establishment during such period and an affidavit by such
workman had been filed to that effect in such Court:

Provided that where itis proved to the satisfactionof . .
. the High Court or the Supreme Court that such workman had
" 'been employedand had been receiving adequaté remuneration
during any such period or part thereof, the Court shall order
that no wages shall be payable under this section for such .
period or part, as the case may be.” '

6. Fair reading of the provisions makes it ample clear that merely with
the institution of proceedings in the High Court or the Supreme Court, as. the
case may be, by the employer, entails the liability to pay wages last drawn by
the workman, in case other conditions mentioned therein are meted out i. L.

the workman is not gainfully employed and an affidavit to that effect is filed.

7. The provisions of Section 17B of 1947 Act creates no bar for whole
or partial compliance of the Award. In case the Award is of reinstatement
with backwages, the employer can reinstate the workman and seek stay of
money part. In that event, if the workman is reinstated, he will be entitled for
current wages. In'case where the employer tenders the entire backwages, as
in the present case, he will be liable to pay the wages last drawn subject to

fulfillment of other conditions therein. Thus, there being no statutory bar of

partial compliance of the Award, no direction can be given to the respondent
to refund entire amount paid towards backwages, nor can there be direction
to adjust the amount towards last wages drawn to be paid during pendency
of writ petition. The petitioner, in case if he succeeds in the petition, would be
at liberty to recover the amount by taking recourse to law.

8. 1.A. No.768/2014 is disposed of finally in above terms.
9. . Inview ofthis order, no order is warranted on‘I.A.No.S.?.SIZOI 5.

10.  Listthe matter for final hearing under the caption 'High Court Expedited
Cases'. . ’ ' )

11.  Record of CGIT~cum—Labour Court be requlsltloned
Order accordmgly
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-LL.R. [2017] M..P., 816 -
" WRIT PETITION
Before Mr. Justice Vivek Rusia
W.P. No. 2697/201,5 (Indore) decided on 22 August, 2016

SHREE MAHESHWARI SAMAJ RAMOLA TRUST

THROUGH PRESIDENT & TRUSTEES ...Petitioner .
Vs. ‘

REGISTRAR OF PUBLIC TRUST AND

SUB—DIVISIONAL OFFICER RATLAM (M.P.) & ors. ...Respondents

Public Trusts Act, M.P. (30 of 1951), Section 26 — Powers of

' 'Regtstrar Petition filed against passing of interim injunction by the
" Registrar restraining the President of Trust to conduct meetings,
operating bank account and to pass regulation regarding movable &
immovable properties till fresh elections — Held — U/S 26, Registrar,
only on application or Suo Motu can direct the trustee or himself make
.an.application to Court to decide the issue regarding administration of
public trust— Power of adjudication not granted to Registrar under this
Section — Neither u/S 26 nor any other Section gives power of injunction
to Registrar — Even inherent power has not been granted — Power to
issue direction on such issue is only granted to the Court u/S 27(2)(F)
of the Act. (Para15 & 17)
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Cases referred:

| 1969 MPLJ 680, (2011) 9 SCC 541, 1996 (1) SCC 590, (1994) 4
SCC 225.
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‘A.K. Chitle with Vishal Lashkari, for the petitioner.
Yogesh Mittal, G.A. for the respondent No. 1.
Iarun Kushwaha, for the respondént Nos. 2 to 4.

ORDER

Vivek Rusia, J. :- The petitioner is a registered public trust under the
- M.P. Public Trust, 1951. Petitioner no. 1 is the President of the Trust and
petitioner nos. 2 to 13 are the present trustees and they have authorized
petitioner no. 1 to file this present petition.

2. According to the petitioner, Shri Maheshwari Samaj Ramola Trust
was formed by trust deed dated 28/12/1958. Later on, it was registered as
Public Trust in the year 1972 by the Registrar of the Public Trust and the
Collector, Ratlam. Vide order dated 16/06/1997, the Registrar had appoinfed
ten new trustees under section 9 of the M.P. Public Trust Act, 1951( hereinafter
referred to as "the Act, 1951" ). In the year 1914, six new trustees were
appointed and an information to the said effect was given to the Registrar.
Thereafter, two more trustees were appointed and an information to that effect
was sent. According to the petitioner, the trust i is working properly since 1958
under the provisions of law. . - :

3. That, respondent nos. 2 to 4 filed an application under section 26 of
the Act, 1951 on 31/07/2014 before the Registrar, Public Trust - cum - SDO,

Ratlam. The said application was registered as case no. 01/B-113(4)/13-14
and notices were issued to the petitioner / Trust for appearance. In pursuance

to the notice, the petitioner / Trust appeared through their counsel and

thereafter, a detailed reply was also filed denying the allegations made in the

application.

4. That on 27/08/2014, the respondent filed an application secking interim
direction before the Registrar. According to the petitioners, a copy of the said
application was not supplied to them. Vide order dated 27/08/2014, the
Registrar has passed injunction order. Being aggrieved by.the order dated
27/08/2014, Writ Petition no. 6927/2014 was filed before this Court, in which,
stay was granted. Later on, this Court has set aside the order dated 27/08/2014
by remanding that to the Registrar with a direction to pass afresh order in light
of the judgment delivered in the case of Umedi Bhai and others Vs. Collector
of Sihor and others reported in 1969 MPLJ 680. : :

. 5. Afterthe remand order, the petitioners appearéd before the Registrar
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- by filing a reply to the interim injunction. After hearing both the parties, the
_ Registrar, Public Trust, again passed interim injunction vide order dated
" 13/04/2015. Vide interim order dated 13/04/2015, the Registrar has also

observed that tenure of the President and other trustees have been overand

as per the order dated 01/01/1973, the elections are required to be held;
therefore, the Registrar hasrestrained the President not to condiict any meetings

- and not operate bank account and further not to pass any regulation in respect”

of movable and immovable properties.

6. . Beingaggrieved by the aforesaid order dated 13/04/2015, the present
petition has been filed before this Court.

7. Shri A.K. Chitlale, learned Sr counsel submits that learned Registrar
has travelled beyond his jurisdiction and passed the order contrary to the
provisions of the Act, 1951. He has no power to pass the interim order under
the Act, 1951. The only power, which is available to the Registrar, is to record
his satisfaction and refer the dlspute to the Civil Court for adjudication,
therefore, the impugned order is bad in law and liable to be set aside by this
Court.

8. Respondent no. 1 has filed return in support of the order of the Registrar

and submitted that this is only an interim order, which cannot be challenged by _

the petitioner in writ petition. Final order is yet to be passed by the Registrar
- under the provisions of Section 26 of the Act, 1951.

9. Respondentno. 2 to 4 have also filed areply raising prchnunary Ob_] ections
submitting that under the trust deed as well as the order dated 01/01/1 972, the
terure of the President and other trustees are over and they are deliberately not
. conducting the election. It is further submitted that the Registrar has not passed
the order under sections 26 and 27 of the Act, 1951. That, final order is yet to be
passed by the Registrar. That, the Registrar is competent to pass interim order as
the provisions of the CPC are applicable. The Registrar is competent to refer the
dispute, if final order under section 26 of the Act is passed. Before passing final
order, the Registrar may pass interim order, if occasion so arise, for which, he is
not required to refer the dispute to the Civil Court.

10.  ShriYo gesh Mittal, learned GA and Shri Tarun Kushwah, learned
counsel for respondent nos. 2 to 4 have argued that the Registrar has not
committed any illegality in passing the impugned order. He has considered the
_ working of the Trust and the trustees and found that despite the order dated

L
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01/01/1972, they are not conducting any election despite, three years' tenure
have expired long back. Since their period has been expired to hold the post
‘of President and trustees, therefore, they have rightly been restrained to
operate the trust account and took demsmn about the movable and immovable
properties, hence the 1mpugned order is not liable to be interfered in this writ -
petttlon - :

11.  Ihaveheard the learned counsel fof the parties.
ORDER

12.  That, the M.P. Public Trust Act, 1951 isanAct to regulate and make
appropriate provisions for administration of public, religious and charitable
trust in Madhya Pradesh.

13.  Under section 3 of the Act, 1951. the Collector shall be the Registrar
of Public Trust in respect of every public trust and he shall maintain register
for public trust. Power has been given to the Registrar under section 5 to
conduct enquiry for registration on receipt of application. After completion of
enquiry, he shall record his findings with reasons and they are final in nature.
Any working trust or person having interest in the public trust or in any property,
may challenge such order by way of civil suit. Thereafter, there are other
provisions regarding working of the trust. The power of the Registraris given
under section 22 of the Act, 1951 and under section 23 of the Act, 1951, he
can pass order in respect of the audit of the trust, which is again liable to be
challenged by way of appeal under section 24 of the Act, 1951 before the
Civil Court.

14.  The power has also been given to the Registrar under section 26 of
the Act, 1951 to inquire about the working of the trust, if original body of the
trust has failed or the property is not being properly managed or administered
and any direction is necessary for administration of public trust, either suo-
mofo or on an application and after giving opportunity to the working trustees
during the said trust, to apply to the Court for directions within time specified.
If the trustees fails to make an application or there is no trustee, then the
Registrar himself can make an application to the Court. On receipt of such
application, the Court shall make or cause to be make such enquiry under
section 27 of the Act, 1951 and &an pass the order as provided under sub-
section 2 of section 27 of the Act, 1951. The powers, which has been given
‘to the Registrar under the Act, 1951 are under sections 5, 6,7,9,22,23 of
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the Act, 1951. Accordingly, he has to work under the said provisions. In the
present case, the powers given to him under section 26 of the Act, 1951 isto
be examined. )

15.  That, respondent nos. 2 to 4 have filed an application under sections
26 and 27 of the Act, 1951 alleging that the three years' tenure of the Trust is
over and no election is being held despite the order dated 01/01/1972. Thé
said application was filed alongwith an application for stay. On the basis that,
the Registrar has registered a case vide order dated 31/07/2014 and issued
notices to the petitioners. Initially, interim order was passed without hearing
the petitioners. That was set aside by this Court, thereafter, remand impugned.
order dated 13/04/2015 was passed. This order was not passed under section
. 26oftheAct, 1951, but was passed in the nature of injunction order. The final
order under section 26 of the Act, 1951 is yet to be passed by the Registrar.
The question for consideration in this case is, whether the Registrar has power
to grant injunction under the Act, 1951. -

16.  Asdiscussed above, the limited powers were given to the Registrar
under the Act, 1951, in which there is no power to grant temporary injunction,
The application which was moved before the Registrar was under section 26
and 27 of the Act, 1951. Under section 26 of the Act, 1951, the Registrar,
only on application or suo-moto can direct the trustee or himself make an
application to the Court to decide the issue, whether the trust has failed to
achieve his object or not being properly managed or administered or any
direction is necessary for admihistration of the public trust. The Registrar is
only required to record his satisfaction to that effect, Even power of adjudication
has not been granted under section 26 of the Act, 1951. After summarary
enquiry, he can refer his satisfaction and refer the dispute to the Civil Court,

17. Neither under section 26 of the Act, 1951 nor any other section, power
of injunction has been granted to the Registrar, It is settled law that the power
which is not conferred on it by the statute either by way of the Act or Rules,
the same cannot be exercised, even inherent power has not been granted to
the Registrar. The power, which has been granted to issue any direction as the
nature of the case may require, is only granted to the Court under section
27(2)(f) of the Act, 1951.

18.  Insupport of his contentions, Shri A K. Chitale, learned Sr counsel
has cited the judgment delivered in the case of Umedi Bhai and others Vs.
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Collector of Sihor and others reported in 1969 MPLJ 680. in which, in
para 4, it has been held that the Registrar has no inherent power to issue
injunction as the Act, 1951 does not confer any power. Para- 4 is reproduced
below:

4. Withregard to the injunction order, we are of the opinion

*  that the Registrar had no inherent power to issue an injunction
against the decree holder to execute his decree. The proceedings
under the Act before the Registrar are not judicial proceedings.
The Act doe not confer any power upon the Registrar to issue
injunctions to any person. The provisions of the Code of Civil
Procedure have not been applied to the proceedings before the
Registrar except to the extent provided under section 28 of the
Actand these matters relate only to proof of affidavits, summoning
and attendance of persons, compelling the production. of
documents and issue of commissions. This restricted application
ofthe Code of Civil Procedure necessarily implies that the power
to issue injunctions is not vested in the Registrar. The Registrar
not being a Court, he cannot exercise inherent powers under
section 151 of the Code of Civil Procedure or otherwise. We are
therefore of opinion that the Registrar was not right in issuing the
injunction under dated the 22nd March 1963 which was hereby
quash.

19.  Shri Tarun Kushwah, learned counsel for respondent nos. 2 to 4
submits that in the case of Umedi Bhai and others (supra), the decree granted
by the Court was stayed by the Registrar, but in the present case, the facts
are different where the trustees are working despite their tenure has been
over, therefore, they were restrained by the Registrar not to operate bank
account and hold meetings, therefore, the facts of the case of Umedi Bhai
and others (supra) are different from the present case. That, in para 4 of the
said judgment, the Division Bench has finally held that the proceedings under
the Act, 1951 before the Registrar are not judicial procecdings and the Act,
1951 does not conferred any power upon the Registrar to issue injunction to
any person. The Court has also held that, the provisions of the CPC have not
been applied to the proceedings before the Registrar except to the extend
provided under section 28 of the Act, 1951. Even otherwise, as per the powers
given to the Registrar under section 26 of the Act, 1951, by .which he cannot
pass final order, he is required to refer only to the Civil Court, therefore, he.
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- cannot pass'even interim order.

20.  Inthe present case, nature of the interim order, which has been passed
by the Registrar even cannot be passed by way of final order under section 26
of the Act, 1951, therefore, the Authority or the Court which cannot pass final
order of particular nature, cannot pass even interim order.

21.  -The Registrar, Public Trust is a creature of statute and derives power
from the express provisions of the Act, 1951. The Registrar has not been
given power to grant interim relief. Hence, the power which has not been
given expressly by statute cannot be exercised. I find support from the judgment
of Hon'ble Apex Court in the case of Rajéev Hitendra pathak Vs. Achyut
Kashinath Karekar reported in (2011) 9 SCC 541; Guljarilal Agrawal
Vs. ACC'reported in 1996(1) SCC 590 as also in the case of Morgan Stanley
Mutual Fund Vs. Kartick Das reported in (1 994) 4 SCC 225, of which,
para 43 and 44 are relevant, which aré reproduced below:

5: What is the scope of Section 14 of the Act?
43, The said section reads as under:

"(1) If, after the proceeding conducted under Section 13. the
District Forum is satisfied that the goods complained against
suffer from any of the defects specified in the complaint or that
any of the allegations contained in the complaint about the
services are proved, it shall issue an order to the opposite
party directing him to take one or more of the following things,
namely :

(a) to remove the defect pointed out by the appropriate
laboratory from the goods in question;

(b) to replace the goods with new goods of similar description
which shall be free from any defect;

(¢) to return to the complainant the price, or, as the case may
be, the charges paid by the complainant;

(d) to pay such amount as may be awarded by it as
compensation to the consumer for any loss or injury suffered
by the consumer due to the negligence of the opposite party.
(2) Every order made by the District Forum under sub-section
(1) shall be signed by all the membetrs constituting it and, if
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 there is any difference of opinion, the order of the majority of
the members constituting it shall be the order of the District”
. Forum. (3) Subject to the foregoing provisions, the procedure
" relating to the conduct of the meetings of the District Forum,
.. its sittings and other matters shall be such as may be prescribed
by the State Government."

- 44, A careful reading of #he above discloses that there is no
power under the Act to grant any interim relief of (sic or) even
an ad interim relief. Only a final relief could be granted. If the
jurisdiction of the Forum to grant relief is confined to the four
clauses+ mentioned under Section 14. it passes our
comprehension as to how an interim injunction could everbe -
granted disregarding even the balance of convenience.

Atthe most, the Registrar could have directed the trust or the applicant
to.approach Civil Court for obtaining interim relief, -

22, Therefore inview of the above, the nnpugned order dated 13/04/2015
deserves to be set aside and is accordingly set aside. The Registrar, Public
Trust, Ratlam is directed to pass an order under section 26 of the Act, 1951 -
within a period of 15 days from the date of production of certified copy of _'
this order.

Ccas per rules.
Order accordingly.

L.L.R. [2017]) M.P., 823
WRIT PETITION
Before Mr. Justice S.C. Sharma
W.P. No. 3805/2015(S) (Indore) decided on22 August, 2016

VINOD RATHORE : ’ ... Petitioner
Vs. ‘ ) S
STATE OF M.P. & ors. ...Respondents

(Alongwith W.P. No. 1811/2015(S), W.P. No. 1817/2015(S), W.P. No.
3808/2015(S) & W.P. No. 3817/2015(S))

Adhyapak Samvarg (Ei:zplajlrzeizt & Conditions of Services) "
Rules, M.E., 2008, Education Guarantee Scheme, M.P, 1997, Panchayat -
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Samvida Shala Shikshak (Appointment and Conditions of Service)
Rules, M.P. 2001 and Panchayat Samvide Shala Shikshak (Employment
and Conditions of Contract) Niyam, M.P, 2005 — Representation of
the petitioner has been rejected and recovery ordered against him ~
Petitioner was appointed as Guruji in the year 2007 —He was appointed
as Samvida Shala Shikshak Grade-IIT in year 2012 by an order dated
11.10.2012 and he was absorbed as Adhyapak on 25.06.2015 - Certainly
he is not at all entitled for a regular pay scale right from the year 2007
- At the best he is entitled for a pay scale of Samvida Shala Shikshak
Grade-IIT only w.e.f. 11.10.2012 and pay scale to the post of Adhyapak
only w.e.f. 25.06.2015 — Order of recovery passed by the respondents
does not warrant any interference — Petition dismissed.  (Para 29}
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Cases referred:

2012 (2) MPLJ 605, Civil Appeal No. 3500/2006 decided on
29.06.2016 (Supreme Court).

Rahul Sethi, for the petitioner.
Sanjay Karanjwala, for the respondent/State.
Mini Ravindran, for the respondent No. 4.

ORDER

S.C. SHARMA, J. :- Regard being had to the similitude in the
controversy involved in the present cases, the writ petitions were analogously
* heard and by a common order, they are being disposed of by this Court.
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Facts of Writ Petition No.3805/2015 are narrated hereunder

2. The petitioner before this Court is aggrieved by order dated
. 31/01/2015 passed by respondent No.4 J anpad Panchayat, Maheshwar by
which the petitioner's representation has been rejected. The petitioner is also
aggrieved by order dated 09/06/2015 passed by Principal, Govt. Hr. Sec.
School, Bablali, Distt. Khargone by which a recovery has been ordered against
the petitioner.

3. The petitioner's contention is that he was initially appointed on the
post of Shiksha Karmi / Guruji on 02/06/1997. The petitioner has further
stated that the State Government has conducted an examination for the post
of Shiksha Karmi and the petitioner was appointed as Samvida Shala Shikshak
Grade-III by an order dated 19/02/2013,

4. The petitioner's contention is that basic qualification for appointment
on the post of Shiksha Karmi / Guruji / Samvida Shala Shikshak Grade-III
and Sahayak Adhyapak is Higher Secondary and earlier persons weré¢
appointed on the post of Guruji / Shiksha Karmi and thereafter, they have
been appointed on the post of Samvida Shala Shikshak Grade-I, Il and III.

5. The petitioner has further stated that the State Government has framed
the rules known as M. P. Adhyapak Samvarg (Employment & Conditions of
Services) Rule, 2008 and by virtue of the aforesaid Rules persons who were
holding the post of Samvida Shala Shikshak Grade-IIl were merged /
appointed on the post of Sahayak Adhyapak. The education qualification
provided under the Rules is Higher Secondary with a degree of B.T.C./D.Ed./
D.S.E.

6. - Thepetitioner has further stated that since he was not granted benefit
of Shiksha Karmi Grade-III from the date of initial appointment, he came up
before this Court by filing a writ petition i.e. Writ Petition No.2193/2012 and
this Court has passed an order directing the respondents to consider the case
of the petitioner in light of the judgment delivered in the case of Gopal
Chawala Vs. State of M. P. and Others.

7. The petitioner has further stated that thereafter, the respondents have
passed an order and they have ordered recovery against the petitioner, It has
been further stated that the representation of the petitioner has beeri rejected.

The petitioner's contention is that he is entitled for pay scale of the postof
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Samvida Shala Shikshak Grade-III right from inception in service i.e.
26/06/1997 and subsequent order dated 31/01/2015 passed by the
respondents rejecting the representation of the petitioner is bad in law and the
recovery order dated 09/ 06/201 5 passed by the respondcnts is again bad in

. Iaw

8. The petitioner’s contention is that the petiﬁoner was holding qua_liﬁcation
for the-post of Shiksha Karmi and therefore, even though he was appointed
as a Guruji, he is entitled for the pay scale of Guruji since 26/06/1997. The
petitioner has prayed for quashment of the impugned order.

9. A detailed and exhaustive reply has been filed by the respondents and
the stand of the respondents is that the petitioner was appointed under the
Shiksha Guarantee Scheme, 1997 and under this scheme 20000 Majhra Tola
Villages Primary School were established and Gurujis were appointed. The
respondents have further submitted that appointment of Guruji was proposed
. by the community itself and the Guruji was a person belonging to the same
Majhra Tola having minimum qualification of Higher Secondary.

10. It wasalso provided under the scheme that if in case local eligible
person is not available having then the person having High School qualification
could also be given appointment on honorarium basis. Schools were opened
on the basis of the need of community. Respondents have enclosed M. P.
Education Guarantee Scheme, 1997 alongwith the reply as Annex.-R/1.

11. ~ The contention of learned counsel for the respondent is that at the
time of appointment of Gurujis, there was no procedure nor recruitment rules
were framed for appointment of Guruji under the Education Guarantee Scheme
and the petitioner cannot compare his case with the teachers appointed under
the various recruitment rules. It is further stated that under the M. P, Panchayat
Samvida Shala Shikshak (Appointment and Service Conditions) Rules, 2001
and M. P. Panchayat Samvida Shala Shikshak Niyam, 2005 the respondents
have conducted the recruitment process by calling candidature from the
employment exchange for the post of Teacher and the petitioner has qualified
the examination condueted by the State Government.

12.  Therespondent/State has further stated that the petitioner has been
appomted on account of Recruitment Rules of the year 2005 and also on
account of Recruitment Rules, 2012 which also.provides for recruitment. The
. respondents have further stated that the process of recruitment for Guriyjis as
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well as Samvida Shala Shikshak is altogether different and Gurujis were -
permitted to appear in the examination conducted by the State Government.
They were given 10 to 15 marks for their experience. Examination was held
time and again in the year 2001, 2003, 2005 and 2008 and the Gurujis who
‘were successful in eligibility test were appomted onthe post of Samv1da Shala
Shikshak Grade-III. .

- 13.  The petitioner has also been given appointment on the post of Samvida
Shala Shikshak Grade-III on the basis of the test conducted in the year 2008
as he has acquired the qualification for the post of Samvida Shala Shikshak
Grade-III and he is entitled for pay scale of Samvida Shala Shikshak Grade-
IIT only from the date he has been regularly appointed i.e. 11/10/2012. The
respondents have also stated that those Gurujis who have completed three
years of service are entitled for honorarium to the tune of Rs.2,875/- w.e.f.
17/04/2008. .

14.  Therespondents have further stated that the petitioner was absorbed
as Adhyapak by order dated 25/06/2015 on completion of three years of
service, however, on account of wrong interpretation, on 19/02/2013, the
petitioner was granted pay scale w.e.f. 26/06/1997. The respondents have
further stated that the petitioner was appointed as Guruji on 26/06/1997 ona
honorarium of Rs.1,000/- per month and he is entitled for enhanced
honorarium w.e.f. 17/04/2008 to the tune of Rs.2,875/- and therefore, the
excess amount received by the petitioner has to be refunded by the petitioner.

15.  Therespondents have further stated that the petitioner at the time he
was given the arrears was directed to furnish an undertaking and the petitioner
has furnished an undertaking that in case any adverse order is passed in favour
of the petitioner he will refund the excess amount. Copy of the undertaking
given by the petitioner is enclosed with the reply as Annex.-R/8.

16.  The contention of the respondent/State is that the petitioner who was
appointed as Guryji in the year 2007 cannot be paid regular pay scale of the
post of Samvida Shala Shikshak Grade-III prior to his appointment on the
post of Samvida Shala Shikshak Grade-I[I and therefore, the 1mpugned order
hasrightly been passed. -

17.  Heard learned counsel for the parties at length and perused the record.
18.  The undisputed fact reveals that by virtue of policy framed by the
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State Government known as M. P. Education Guarantee Scheme of the year
1997, the Gurujis were appointed in the State of Madhya Pradesh. Gurujis
were appointed in 20000 Majhra Tola Villages Primary Schools. The process
of appointment of Gurujis was based upon the proposal submitted by the
community. It was not a process of selection based upon any advertisement.
The Gurujis were paid honorarium to the tune of Rs.1,000/- per month and
the honorarium has beenrevised w.e.f. 17/04/2008 and the same is Rs:2,875/-.

19.  The State Government has framed the Rules for appoint of Samvida
Shala Shikshak Grade-TII known as M.P. Panchayat Samvida Shala Shikshak
- {Appointment and Service Conditions) Rules, 2001 and 2005 as well as 2012.
There is a process of recruitment provided for the post of Samvida Shala
Shikshak Grade-IIL. The petitioner has participated in the process of selection
and was issued an appointment order on 11/10/2012. The petitioner was
later on absorbed after completion of three years of service as Adhyapak vide
order dated 25/06/2015, meaning thereby, the petitioner prior to his selection
as Samvida Shala Shikshak Grade-III vide order dated 11/10/2012 was a
Guruji and he is certainly entitled for honorarium only for the post of Guruji.

20, Intheearlier round of litigation, this Court has directed the respondents
to consider the case of the petitioner in light of the order passed in Gopal
Chawala Vs. State of M. P. and Others, Writ Appeal No.596/2010 and the
petitioner's case was considered for appointment on the post of Samvida Shala
Shikshak Grade-III, as he has qualified the examination he was appointed as
Samvida Shala Shikshak Grade-IIT on 11/10/2012. However, the respondents
by mistake on account of erroneous interpretation of the order passed by the
Division Bench of this Court have granted pay scale of the post of Samvida
Shala Shikshak Grade-III to the petitioner w.e.f. 2007. It is undisputed fact
that the petitioner was not a Samvida Shala Shikshak Grade-III in the year
2007 and the respondents have rectified the mistake and excess amount paid
to the petitioner is being recovered.

21.  The petitioner at the time he was granted appointment on the post of
Samvida Shala Shikshak Grade-III, was also granted arrears of salary and he
has submitted an undertaking which is on record and the same reads as under:-
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g7 Y= (Undertaking )
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22, This Court, keeping in view the aforesaid undertaking, is of the opinion
that the respondents have rightly passed the impugned order dated 31/01/
2015 and consequential recovery order 09/06/2015.

23.  Not only this, the various judgments delivered on the subject matter

has been brought to the notice of this Court. First judgment has been delivered

* by this Court in the case of Gopal Chawala Vs. State of M. P. and Others
passed in W.P.N0.3810/2009 (S). The learned Single Judge has'dismissed
the writ petition filed by Gopal Chawala by an order dated 24/09/2010 by
which Gopal Chawala and other were claiming pay-scale at par with the

- Assistant Teacher. Thereafter, a writ appeal was preferred against the judgment
dated 24/09/2010 and the Division Bench of this Court in Writ Appeal
No.596/2010 (Gopal Chawala and Others Vs. State of M. P. and Others)
has upheld the judgment of the learned Single Judge. Meaning thereby, there
was no order for granting regular pay scale to the Gurujis.

24. Thereafter, another writ petition was preferred again by Gopal



830 Vinod Rathore Vs. State of M.P. LL.R.[2017]M.P.

Chawala i.e. W. P. No. 5963/2011 decided on 13/12/2011 reported in
2012(2) MPLI 605 and paragraphs No.10 and 24 of the aforesaid judgment
reads as under:-

“10. The doctrine of 'equal pay for equal work' is
flowing from Article 39(d) of the Constitution of India.
This Article is under the directive principles in the -
Constitution. This principle can be pressed into service
when it is read with Article 14 of the Constitution of India.
However, for making it a reality, one has to prove the
wholesome equality.

24. In totality, I am unable to hold that the
petitioners are either entitled for equal pay for equal work
or for even minimum of the scale because there is no
wholesome parity demonstrated by them. I am also unable
to hold that the petitioners are entitled to get minimum
wages. However, on the basis of aforesaid analysis, I am’
inclined to direct the respondents to reconsider the amount
of “honorarium” which is being paid to the petitioner in
the present days of price hike. If necessary, the respondents
may appoint an expert body for the said purpose. However,
the entire exercise should be done keeping in view the
principles flowing from Articles 23 and 43 of the
Constitution of India.”

25.  Learned Single Judge has held that Gurujis are not entitied for minimum
of the pay ofthe post of Assistant Teacher instead of honorarium of Rs.2,500/,
meaning thereby, there prayer for grant of pay scale at par with the Assistant
Teacher was rejected by the learned Single Judge.

26.  Another writ appeal was preferred by the same Gopal Chawala and.
Others Vs. State of M. P. and Orhersi.e. Writ Appeal No.53/2012 and the
Division Bench of this Court after hearing learned counsel for the parties at
length has dismissed the writ appeal by an order dated 01/02/2012. The matter

was finally travelled to the apex Court and the Hon'ble Supreme Court of

Indiain S.L.P.(C) No.i,8579/20 12 decided on 30/10/2013 has dismissed the
SLP preferred by Gopal Chawala, meaning thereby, prayer for grant of regular
pay scale was rejected. However, the Hon'ble Supreme Court has held that

]
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the order of learned Single Judge for enhancement of honorarium does not
warrant any interferencé. Meaning thereby, this Court, the Division Bench of
this Court and the Hon'ble Supreme Court has rejected the prayer for grant .
of regular pay scale / minimum of the pay scale to the Gurujis and an .
undertaking was given by thé petitioner that he will refund the amount in case,
the State Government arrives ata conclusion that he is not entitled for regular’
pay scale, from the date he was appointed as a Guruji.

27.  The Hon'ble Supreme Court in the case of High Court of Punjab
and Haryana & Ors. Vs. Jagdév Singh passed in Civil Appeal No. 3500/2006
decided on 29/06/2016 has considered the matter of recovery. A plea was
raised that there was no misrepresentation on the part of the employee therein
and in those circumstances quashment of recovery was sought. Paragraphs
No.9 to 13 of the aforesaid judgment reads as under:-

9. . The submission of the Respondent, which found
favour with the Hzgh Court, was that a payment which .
has been made in excess cannot be recovered from an
employee who has retired from the service of the state.
This, in our view, will have no application to a situation
such as the present where an undertaking was specifically.
furnished by the officer at the time vwhen his pay was

" initially revised accepting that any payment found to have
been made in excess would be liable to be adjusted. While
opting for the benefit of the revised pay scale, the
Respondent was clearly on notice of the fact that a Juture
re-fixation or revision may warrant an adjustment of the
excess payment, if any, made. '

10.  InState of Punjab & Ors etc. vs. Rafiq Masih (White'
Washer) etc. this Court held that while it is not possible to
postulate all situations of hardship where payments have

* mistakenly been made by dn employer, in the following
situations, a recovery by the employer would be
impermissible inlaw:

(i) Recovery from employees belonging to
Class-III and Class-IV service (or Group %
and Group 'D' service).
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(ii) Recovery from retired employees, or
employees who are due to retire within one
year, of the order of recovery. '

(iii) Recovery from employees, when the excess

payment has been made for a period in excess

- of five years, before the order of recovery is
issued. ' :

(iv) Recovery in cases where an employee has
wrongfully been required to discharge duties -
of ahigher post, and has been paid accordingly,
even though he should have rightfully been
required to work against an inferior post.

(v) In any other case, where the Court arrives
at the conclusion, that recovery if made from
the employee, would be iniquitous or harsh or
arbitrary to such an extent, as' would far
outweigh the equitable balance of the
employer's right to recover.” '

- (emphasis supplied).

1. The principle enunciated in proposition (ii) above
cannot apply to a situation such as in the present case. In
the present case, the officer to whom the payment was
made in the first instance was clearly placed on notice
that any payment found to have been made in excess would

“be required to be refunded. The officer furnished an
undertaking while opting for the revised pay scale. He is
bound by the undertaking.

12.  For these reasons, the judgment of the High Court
which set aside the action for recovery is unsustainable.
However, we are of the view that the recovery should be
made in reasonable instalments. We direct that the recovery
be made in equated monthly instalments spread over a
period of two years. :

13, The Jjudgment of the High Court is accordingly set
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aside. The Civil Appeal shall stand allowed in the above
" terms. There shall be no order as to costs.’

28.  Inthe aforesaid case also an undertaking by the employee therein
was given for refunding the excess amount in case it is found that excess
‘payment has been made and in those circumstances the apex Court hasheld -
the recovéry to be lawfiul. ‘

29. Inlightof the aforesaid, as the petitioner was appointed as Gurujis in
the year 2007, he was appointed as Samvida Shala Shikshak Grade-III in
year 2012 by an order dated 11/10/2012 and he was absorbed as Adhyapak
on 25/06/2015, is certainly not at all entitled for a regular pay scale right from
the year 2007. At the best he is entitled for pay scale of Samvida Shala
Shikshak Grade-III only w.e.f. 11/10/2012 and pay scale to the post of
Adhyapak only w.e.f. 25/06/2015 and therefore, in the considered opinion of

" - this Court, the impugned order passed by the respondents does not warrant

any interference. The writ petition is accordingly dismissed.
30.  Resultantly,all the other coqnected writ petitions are hereby dismiesed;
" Certified Copy as ﬁer_ rules. - ‘ '
‘ Petition dismissed.
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o WRIT PETITION .
Before Mr. Justice R.S. Jha & Mr. Justice C.V. Sirpurkar
W.P. No. 8194/2016 (Jabalpur) decided on 8 September, 2016

RENAISSANCE EDUCATION SOCIETY & anr. ..Petitioners
Vs. -

NA’IIONAL COUNCILFORTEACHEREDUCA’HON &aur...Respondents
(Alongwith W.P. No. 9067/2016)

National Council for Teacher Education Act (73 of 1993) —
Affiliation — Grant/Refusal thereof — Right of Inspection — Petitioner,
a private unaided self financed institution imparfing fraining and
education in teacher training courses of D.Ed/D:ELEd — Petition against
_ the order passed by Respondent Board to all:Collectors-of State of
- MP asking to conduct inspection-of all institutions for purpose of
renewal/grant of affiliation and also to inspect as to whether institutions
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have.complied with conditions and requirements prescribed under the
Act0f 1993 — Held — Respondents may conduct a preliminary fsict_ﬁnding
. enquiry in respect of the institutions granted recognition under the Act
of 1993 and regulations thereunder regarding violation of norms and
standard prescribed therein and may also conduct inspection for -
affiliation but after doing so, if they find any such violation, they shall .

not take any action on their own and shall forward the enquiry report
to the competent authority i.e Regional Committee constituted under
the Act of 1993 for further action — Respondent Board shall not on
their own take any action towards refusal of or withholding renewal or
affiliation on account of any violation committed by petitioner
institutions regarding norms and standard prescribed under the Act—
With above observations, petition stands dismissed. (Para 2 & 26)

o TETT FegrE Rrar aRew affay. (1993 o1 73) — wagieeor —
IIF GRTT/FPIY — (e &1 siftrere — arf, o W-amafe @i
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Cases referred:

(2015) 11 SCC 291, (2011) 4 SCC 527, W.P. No. 12323/2015 decided

on 13.07.2016, W.P. No. 8632/2011 decided on 06.01.2012, W.P. No. 12453/

2015 decided on 23.08.2016, W.P. No. 4205/2016 decided on 14.03.2016,
. 'W.P. No.3368/2016 decided on 04.08.2016, (2000)-5 SCC 231.
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. Sidharth Gupta, for the petitioners. o
Deepak Awasthi, G.A. for the respondent/State.
o R.P. Tiwari, for the respondent NCTE.

ORDER

. The " Order of the Court  was delivered by :
R.S. Jua, J. :- As both the aforesaid petitions raise a common issue for
decision before this Court, they are heard and decided concomitantly.

2 The petitioners, who are private unaided self financing institutions

imparting training and education in teacher training courses of D.Ed./D.ELEd.
and have obtained recognition under the relevant provisions of the National
Council for Teacher Education, Act 1993 (hereinafter referred to as 'the Act
of 1993") as well as affiliation from the respondent Board of Secondary
Education, for establishing the institution and are running such Teachers Training
Institution since the last 7 to 8 years, have filed these petitions challenging the
order dated 27.4.2016 issued by the Secretary of the respondent Board to
all Collectors in the State of M.P asking them to conduct inspection of all
such institutions like the petitioners' institution for the purposes of renewal/
grant of affiliation and while doing so to also inspect as to whether the institutions
have complied with the conditions and requirements prescribed and provided
under the Act of 1993 and the Regulations framed thereunder. In the aforesaid
order the Collector has further directed that the aforesaid inspection report
should be submitted in a time bound manner so that the application for
affiliation/renewal of affiliation may be considered by the authority concerned.

3. The learned counsel for the petitioners submits that the impugned order
passed by the respondent Board directing the Collectors of the concerned
district to conduct inspection is beyond the power and authority of the Board

as the exclusive jurisdiction to conduct inspections and taking action in respect

of violation of the norms and standards prescribed under the Act 0f 1993 and
the Regulations framed thereunder, vests solely and exclusively with the
Regional Committee constituted under the Act of 1993 and the Regulations
framed thereunder and in such circumstances the impugned directions, being
contrary to the provisions of the Act of 1993 and the Regulations framed
thereunder and being without the authority of law, deserve to be quashed.

4 It is also submitted by the lea;'ried coqr-l.sel for the pétitioner:fs that in
view of the decision of the Supreme Court rendered in the cases of Rungta
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+ Engineering College, Bhilai and Another vs. Chhattisgarh. Swami
- Vivekanand Technical 'University and Another, (2015) 1T SCC 291 , as
well as the decision rendered in the case of Chairman, Bhartia Education
Society and Another vs. State of Himachal Pradesh and others, (2011) 4
-SCC 527, the affiliating body has no power to withhold or withdraw affiliation
. onthe ground of violation and non-compliance of the conditions prescribed
under the Act of 1993 and the Regulations framed thereunder and, therefore,
the impugned order dated 27.4.2016 which indicates that the violation or
non-compliance of the provisions of the Act of 1993 and the Regulations
framed thereunder, would be taken into consideration for the purposes of
considering the application for renewal and grant of affiliation is beyond the
authority of the respondent Board and, therefore, the same be quashed.

5. Thelearned counsel for the petitioners has submitted that a Division
Bench of this Court in the case of Mittal Institute of Technology vs. State of
M.P and others, (W.P No. 12323/2015) decided on 13.07.201 6, has already -
held that the act of the respondent affiliating body refusing to grant affiliation
- on account of non-compliance or violation of the norms and standards
prescribed under the A.L.C.T.E Act, which is in similar terms as the Act of
© 1993 and the Regulations framed thereunder, is contrary to law and has quashed
the act of the respondent University therein refusing to grant affiliation for
non-compliance of the norms prescribed under the AICTE Act, by relying
upon the decision of the Supreme Court rendered in the case of Rungta -
Engineering College (supra). '

6. Thelearned counsel for the petitioner has also relied upon the decisions
of this Court rendered in the case of Maa Kailadevi College of Education
vs. State of M.P. and Another (W.P No.8632/2011) decided on 6.1.2012
and Adhar Ram Raj Mishra Shiksha Evam Swasthya Samiti vs. Nation
Council for Teacher Education and Others, (W.PNo.12453/2015) decided
on 23.8.2016, in support of th.e same submission. It is submitted that once
three Division Benches of this Court have already held that such an action on
the part of the affiliating body is not permissible in law, therefore, as the issue
involved in the present petitions being similar, the impugned order dated
27.4.2016 deserves to be quashed and the petitions be allowed.

7. The learned counsel for the respondent Board, per contra, has filed a
return and has stated that the respondent Board has been receiving several
complajnts in respect of institutions that have been granted recognition under
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the Act of 1993 and the Regulations framed thereunder, to the effect that the
institutions have not complied with the norms and standards prescribed
~ thereunder. It is submitted that in view of the several complaints received by
them, the respondent Board, which is the affiliating authority, has issued the
impugned order with a view to ensure that the institutions duly comply with
. the conditions of affiliation and in case they have violated the norms and
standards prescribed-under the Act of 1993 and the Regulations framed
thereunder, to forward the said instances of violation to the Regional Committee
constituted under the Act of 1993 and the Regulations framed thereunder, for
the purposes-of taking action in accordance with law. The respondents have’
" filed 1.A No.12105/2016 in W.P N0.9067/2016 for bringing on record the
proposed action to be taken by the respondents on the basis of the report
received by them which is in the following terms:-

«3. That, it is submitted that such inspection is akinto a
preliminary fact finding enquiry for the purpose of verification

* of the complaint received by the authorities. Ifin the inspection
report, there are findings relating to non-conforming to the
standards that have been prescribed by the NCTE, the
answering respondent shall furnish the entire report/ findings
observed by the Committee so constituted to the concerned
authority of the NCTE without taking any action thereonasa
representation under Section 17 of the Act of 1993 and that
further action shall thereafter be taken up by the NCTE/
Regional Committee as the case may be, in accordance with
law. !

4, In other words, the answering respondent does not
nropose to take up the action of withdrawing recognition
of anv of the recognized institution under the NCTE Act,
1993 on its own and that it has only proposed to conduct a
non-statutory preliminary fact finding enquiry in view of the
complaint received by them in respect of most of the institutions
and thus the impugned ordier does not call for any interference.

5. That, it is categoricaily stated that the answering
respondent is not usurping or taking over the powers vested
in the NCTE or the Regional Committee regarding withdrawal
of récognition which still remains intact and can be invoked by,
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them at any point of time with absolute independence and
‘without any fétters being placed upon them by the impugned
.order. ' :

. 6. . That, itis categorically submitted that in so far as the
findings in regard to non-confirming to conditions of recognition
(if any) is concerned, the answering respondent shall forward
the same to the Regional Committee/NCTE for further action
in accordance with law who may take up proceedings on their
own or by treating the reports as representations or complaints

-under Section 17 of the Act of 1993, '

7. That, it is submitted that the controversy in the present
case is squarely covered by the judgment dated 04/08/2016
of this Hon'ble Court in Sardar Vallabh Bhai Patel College
of Education and others Vs. State of M.P. and others,
(W.P.N0.3368/2016) wherein it was held that as the State
submitted that it would not take any action against the petitioner
institution therein for withdrawing their recognition and shall
be only forwarding it to the Regional Committee for further
action, therefore, the impugned order was not against any of
the rights conferred upon the petitioner institution therein and
did not call for any interference. As the facts of the instant
case are similar to Sardar Vallabhbhai Patel case (supra), the
instant case is liable to be dismissed.

8. That, it is submitted that if the report gives a finding

that conditions(s) of affiliation have not been met by an
. institution, only then the answering respondent shall take steps

towards withdrawing of affiliation from the said institution.”

8. The respondents have placed relidnce on the decision of the Division
Bench of this Court in the case of Maa Reweti Educational & Welfare Society
vs. National Council for Teachers Education and others (W.P
No0.4205/2016) decided on 14.03 2016, wherein this Court, after taking into
- consideration various judgments and the' contention of the petitioners, has
held that the affiliating body is not obliged to grant affiliation merely on grant
of recognition under the Act of 1993 and the Regulations framed thereunder
by the Regional Committee and that it is obliged to grant affiliation only ifit is
satisfied that the conditions for affiliation have been complied with by the
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" Institution in accordance with the parameters and guidelines laid down by the
~ State enactment and the Regulations framed thereunder, by placing reliance
on the decision of the Sli'preme Court jn the case of Chairman, Bhartia
Education Society and another vs. State of Himachal Pradesh and others,
(2011) 4 SCC 527. 1t is stated that in the aforesaid decision the Division
Bench of this Court has clearly held that the affiliating body, while granting
affiliation, has the power to examine as to whether the parameters for affiliation
as well as norms for grant of recognition have been complied with by the
institution or not.

9. The respondents have also relied upon the decision of this Court in
the case of Sardar Vallabh Bhai Patel College of Education and Others
vs. State of M.P. and others (W.P N0.3368/2016 and connected matters)
decided on 4.8.2016, wherein this Court, after analysing the provision of the
Act 0f 1993 and the Regulations framed thereunder, has held that the State
has the power to conduct a preliminary fact finding enquiry for the purposes
of ascertaining as to whether the institutions are complying with the norms
and standards prescribed under the Act 0f 1993 and the Regulations framed
thereunder, and that the State on receipt of the report of such preliminary fact
finding enquiry, finds that the institution is not doing so, it may forward its
report to the competent authority under the Act 0f 1993 and the Regulations
framed thereunder, for further action in accordance witlrlaw without taking
any action on its own.

10.  The learned counsel for the respondents submits that admittedly and
undisputedly, the respondent Board has the power to conduct an inspection
for the purposes of granting, refusing or renewal of affiliation and, therefore,
the respondent Board has issued the impugned order dated 27.04.2016 and
while doing so it has also been directed that in case the inspecting team finds
violation of the norms of recognition prescribed under the Act of 1993 and
the Regulations framed thereunder, a report in that regard has also been
directed to be submitted which shall be forwarded to the Regional Committee
under the Act of 1993 and the Regulations framed thereunder, for action in
accordance with law. It is further submitted that as far as affiliation is concerned,
ifthe inspecting team finds that the institution has not complied with the norms
. and standards prescribed for affiliation, the authority concerned shall take -
action in accordance with law in that regard for the purposes of withdrawing/
refusing affiliation. - '
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11.  We have heard the learned counsel for the parties at length. Before

we proceed to decide the issue raised by the petitioners in the present petitions, -
it would be appropriate to enumerate and assimilate the undisputed facts that
are on record. ‘

12.  In the present case it is an undisputed and admitted fact that the
respondent Board is the affiliating authority for grant of affiliation to institutions
like the petitioners who are imparting education in Teachers Training. It is
also an undisputed and admitted fact that the procedure for affiliation has
been prescribed and has been laid down by the respondent Board by their
circular dated 22.2.2014, Annexure P-4 and that in para-17 of the aforesaid
circular the respondent Board has expressly provided for conducting an
inspection of any institution either itself or through the persons authorized by it
with a clear stipulation that the institution concerned would be obliged to furnish
all information to the authority conducting the inspection. It is also an admitted
fact that as per the procedure prescribed in the cireular, periodic inspection
for the purposes of renew or extension/renewal of recognition is required to
be conducted by the authorities of the Board. It is also an admitted and
undisputed fact that in para-17 of the said circular the Board has the power to
withhold or refuse affiliation granted to an institution. It is also an admitted
and undisputed fact that the impugned order dated 27.4.2016 has been passed
by the affiliating authority and not by the authority granting recognition and
that the said order does not talk about withdrawal or cancelling of recognition -
but only provides for submitting areport regarding violation of the norms of
recognition which shall be taken note of alongwith the case for considering
renewal or refusal to grant affiliation.

" 13.  Inview of the aforesaid admitted and undisputed fact, we are not
required to go into the issue as to whether the impugned order dated
27.04.2016 passed by the Board, which is the affiliating authority, is beyond -
jurisdiction as far as the contention of inspection, renewal or refusal to grant
. affiliation is concerned. On the basis of the argument of the learned counsel
for the petitioner, the only issue required to be looked into by this Court is as
to whether the direction in the impugned order to the effect that the inspecting -
team shall also enquire and find out as to whether the institution has complied
with the norms and standard of recognition prescribed under the Act of 1993
and the Regulations framed thereunder, Is beyond the jurisdiction of the Board
and as to whether on the basis of the finding regarding violation of the norms
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and standards of recognition prescribed under the Act of 1993 and the
Regulations framed thereunder, the Board which is the affiliating body, has
any power or authority to take any action regarding recognition against the
institution concerned. - '

14. In this regard, the stand of the respondent in the present petition is
worth noting. The respondent Board in its return as well as LA No.12105/2016
has clearly stated that it is the affiliating authority and admittedly has the power
to conduct inspection in respect of affiliation, however, as they have received
several complaints in respect of violation of the Act of 1993 and the Regulations
framed thereunder, they have also instructed their inspecting team to conduct
a preliminary fact finding enquiry regarding violation of the norms and standards
prescribed by the NCTE, and on affidavit, have also specifically stated thatin .
case they find that any norms and standards prescribed by the NCTE have
been violated, they would not take any action against the institution in that

‘regard but would forward their findings to the Regional Committee which is
the competent authority under the Act of 1993 for further action. The
respondents have specifically and categorically stated that as far as the
inspection in respect of violation of the Act of 1993 and the Regulations framed
thereunder is concerned, the respondent authorities would only be conducting
a preliminary fact finding Enquiry for the purposes of forwarding the same to
the Regional Committee for action either as a representation under Section
17 of the Act of 1993 or for the purposes of asking the Regional Committee
to take action on its own. -

15. Inview of the aforesaid specific stand taken by the respondents before
us on affidavit, it is apparent that the respondents have themselves clarified
that they would not be taking any steps or adverse action or pass any orders
against any institution recognized under the Act of 1993 in respect of
recognition on account of violation or non-compliance of the norms and
standard prescribed under the Act of 1993 or the Regulations framed
thereunder and would only be forwarding their finding/report in this regard
for appropriate action to the competent authority which is the Regional
Committee under the Act of 1993 for further action.

16.  This Court in the case of Sardar Vallabh Bhai Patel College of
Education (W.P.No.3368/2016) (supra) after taking into consideration Articles -
21-A,47,163,256 as well as the provisions of Entry 66 of List-I of the 7th _
Schedule of the Coristitution of India, and Entry 25 of List-IIT of the 7th
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Schedule of the Constitution of India, and the provisions of the Act of 1993
and the Regulations framed thereunder, has held that the State has the power
“to conducta preliminary fact finding enquiry as there is no provision relating
to prohibiting or regulating such a preliminary a fact finding enquiry under the
Actof 1993 or the Regulations framed thereunder moreso as the State proposes
_to forward the report of the fact finding enquiry to the Regional Committee

constituted under the Act of 1993 for further action in accordance with law -

and does not intent to take any action on its own in that regard. '

17.  Inthe aforesaid decision, this Court has also categorically held that .

the State or the affiliation body has no power or.authority to take action on its
own in respect of violation of the norms and standard prescribed under the
Act of 1993 or the Regulations framed thereunder, against an institution that

" has been granted recognition under the aforesaid provision, in the following
terms in paras 60, 61, 69 & 70:-

_ %g0. Article 21-A of the Constitution of India, casts a
mandatory duty upon the State to provide free and compulsory
education of ail children up to the age of 6 to 14 years in such
a manner as the State may by law determine and Article41 of
the Constitution of India provides that the State shall within its
economiic capacity and development, make effective provision
for securing the right to education and to public assistance in
cases of unemployment. It is also undisputed that the petitioner
institutions and the other institutions granted recognition under
the Act of 1993 and the Regulations framed thereunder, are
involved in imparting B.Ed. and M.Ed. degree courses and
are, therefore, producing teachers in the State of M.P. who in |
turn would also be involved in imparting primary education to
children of the age of 6 to 14 years which is an obligation of
the State to provide under Article 21-A of the Constitution of
India and, therefore, the State is vitally interested in ensuring
that the petitioner institutions and the other recognized
institutions under the Act of 1993, conform to the necessary
standard so that these institutions are able to achieve the basic
object of producing competent and qualified teachers and,
therefore, the State cannot be expected to sit back with folded
hands like an unconcerned by-stander and not act upon the

LE]
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huge number of complaints that are received against the
institutions recognized under the Act 0£ 1993, imparting B.Ed.
and M.Ed. degrees.

61. Inthe instant case it is not in dispute that while no law
under Entry 25 List-III of the Constitution of India has been
made by the State in this regard however, Article 162, subject
‘to the provisions of the Constitution, extends the executive
power of the State in matters with respect to which the
Legislature of the State has powers to make laws, and Article
256 of the Constitution of India casts an obligation on the
State to exercise its executive powers to fill up the lacuna and
'vacuum to ensure compliance of the law made by the
Parliament which in the instant case is the Act of 1993.

69. Inview of the aforesaid analysis of the provisions of the
Act 0f 1993, the provisions of Article 21-A, 41, 162 and 256,
Entry 66 of List I, Entry 25 of List-III of the Constitution of

* India and the fact that we have already held that the impugned

~ orderfillsupa gap, lacuna and vacuum and is not in violation
of any of the provisions of the Act of 1993 nor does it usurp
any of the powers conferred on the authorities thereunder,
therefore we are of the considered opinion that the State has
the powers and authority to issue the impugned order under
Article 162 and 256 of the Constitution of India in exercise of
its executive power which is co-extensive with its legislative
powers and in discharge of its obligation to ensure proper
implementation of the parliamentary legislation, i.e. the Act of
1993 to uphold the high standard of education and, therefore,
the same deserves to be and is hereby upheld.

70. We are also of the considered opinion that as the
procedure of conducting a preliminary fact finding enquiry and
forwarding the report thereof to the Regional Committee for
initiating proceedings under Section 17 of the Act of 1993
that is provided and directed to be conducted by the impugned
order is not covered by the Act of 1993 and the regulations
framed thereunder and as there is a gap, lacuna and vacuum in
that regard, the State in addltlon to itsexecutive powers under -



844 Renaissance Edu. Soci. Vs. Nat.ional Council (DB) LL.R.[2017]M.P.

Articles 162 and 256 of the Constitution of India, bas the power
and authority to issue the impugned order in discharge of its
constitutional duties and obligations and in exercise of its general
power of governance and administration moreso as the
impugned order does not violate or contravene any statutory
provision.” ' -

17.(sic:18) - Itis pertinent to note that the present case stands on a better
footing as in the present case admittedly the respondent Board has the power
to conduct an inspection for the purposes of refusing or granting affiliation to
the institution and therefore, as far as the authority of the respondent Board to
conduct an inspection is concerned the same is not disputed.

19, In view of the aforesaid facts and circumstances, we are of the
considered opinion that as far as the first issue raised by the petitioners is
concerned, it is held that the respondent Board while conducting an inspection
for the purpose of affiliation and even otherwise, has the power and authority
to conduct a preliminary fact finding inspection even in respect of the
compliance or non-compliance of the provisions of the Act of 1993 and the
Regulations framed thereunder, but on receiving a negative report in that regard
and in terms of the stand taken by the respondents before this Court, the
respondent Board shall not take any action on its own in respect of the violation -
of the NCTE norms but shall simply forward the report in the regard to the
concerned Regional Committee for further action in accordance with law.

20.  Atthis stage, we may profitably take note of the fact that such a course
of action has also been affirmed and upheld by the Supreme Court in the case
of Jaya Gokul Educational Trust Vs. Commissioner & Secretary to
Government Higher Education Department, Thiryvanathapuram, Kerala
State and another, (2000) 5 SCC 231, wherein the Supreme Court while
considering the powers and the authority under the AICTE Act viz-a-viz the
authority of the State has held that if any fresh facts come to light and to the
knowledge of the State after an approval has been granted by the AICTE or
that it finds that some conditions attached to the permission granted under the
AICTE have not been complied with, the State Government can always bring
the instances of non-compliance to the notice of the authority of the AICTE in
the following terms:- :

“27. ....We may however add that if thereafter, any
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* fresh facts came to light after an approval was granted by -
AICTE or if the State felt that some conditions attached to the-
permission and required by AICTE to be complied with, were
not complied with, then the State Government could always
write to AICTE, to enable the latter to take appropriate action.”

" 21.  .Similar view has been taken by Supreime Court in the case of Rungta
Engineering College, Bhilai (supra) wherein the Supreme Court while
quashing the action of the University withdrawing affiliation granted to the
institution on account of violation of the norms prescribed under the AICTE _

- Acthas observed that at best the university should have forwarded its findings
to the competent authority under the AICTE Act for further action in
accordance with law. o

22.  'Asfarasthereliance placed by the learned counsel for the petitioner
on the decision of this Court in the case of Mittal Institute of Technology
(supra) is concerned, we are of the considered opinion that the reliance placed
there upon by the learned counsel for the petitioners is misplaced and
misconceived, firstly on account of the fact that the issue involved in that
petition related to the validity of the action taken by the authority in respect of
a particular institution on findings violation of the Act of 1993 and the
Regulations framed thereunder, which is not the case in the present petition as
the issue involved in the present petition relates to challenge to a general order
- issued by the respondent Board asking the collectors to conduct preliminary
fact finding inspections and submit reports to the authority which is competent
to considered the application for renewal/ granting affiliation. In other words,
the present case is not one where the respondents have taken any positive or
coercive action against any institution recognized under the Act of 1993 in
respect of violation of any of the norms and standard prescribed thereunder,
but is a case where the respondent authorities who are competent to grant
affiliation and conduct inspection in that regard, have issue orders to their
committee to also conduct preliminary fact finding enquiry while conducting
such inspections in respect of the fact as to whether violation of the NCTE
norms have been committed by any institution or not with a further stipulation
made before this Court on affidavit to the effect that in case such violation are
. found such cases would be forwarded to the Regional Committee constituted
under the Act of 1993 for further action. - :

23.  Secondly, in that decision the learned counsel for the parties did not
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place before the Court the observations made by the Supreme Court in the
case of Jaya Gokul Educational Trust (supra) nor was it brought to the
notice of the Court that in such cases the proper course that was available to
the affiliating body was to forward the report to the competent authority under -
the Act of 1993, as has been held in the case of Rungta Engineering College,
. Bhilai (supra) itself and, therefore, the aspect of quashing the order and
thereafter referring the matter to the competent authority under the Act of

1993 and the Regulations framed thereunder, was neither considered nor
decided. .

24.  For the same reason the reliance placed by the learned counsel for the
petitioners on the decision of this Court rendered ini the case of Maa Kailadevi
College of Education (supra) also does not help the cause of the petitioners
in any way. The decision relied upon by the learned counsel for the petitioners

_in the case of Adhar Ram Raj Mishra Shiksha Evam Swasthya Samiti Vs.
National Council for Teacher Education & Others, (W.P. No.12453/2015)
decided on 23.08.2016 also does not rendered any assistance to the petitioners
on account of the fact that the said decision relate to refusal to grant NOC
and rejection of the application for recognition on account of not filing the
NOC along with the application for recognition which is not the issue involved

. in the present case. Quite apart from the above, it is worth noting that this
Court in the aforesaid case was dealing with the provision for obtaining and
filing an NOC which is in fact provided by and under the Regulations framed
under the Act of 1993 by the Parliament itself and not by the State. In other
words, the provision for an NOC accompanying the application for recognition
is prescribed and provided under the Central Act itself and, therefore, has no
applicability to the issue involved in the present case which relates to the
power and authority of the affiliating body to conduct a preliminary fact finding
inspection in respect of violation of the NCTE norms alongwith the regular
inspection conducted by it for the purpose of granting or refusing affiliation.

25.  Inthe case of Maa Reweti Educational & Welfare Soczety (supra)
this Court by placing reliance on the decision of Chairman, Bhartia Education
Society (supra) has held in para-23 as under:-

“Indubitably, affiliation is granted by the affiliating body
as per the provisions of the State enactment. The fact that
recognition is already granted by NCTE to a given institution,
-does not necessarily mean that the affiliating body is obliged to
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. grant affiliation —unless it is satisfied about compliances made
by the institution of all parameters under the State enactment
and Regulations framed thereunder. Recognition by NCTEmay
be a condition precedent, but, that does not absolve the
affiliating body to examine all relevant matters and record its
satisfaction in that behalf. This position is no more res integra.
In the case of Chairman, Bhartia Education Society vs.

State of Himachal Pradesh (supra) in para 17, the Supreme
Court has observed that there is no mandate against the
Examining Body to grant affiliation to the institution on receipt
of order of NCTE granting recognition to such institution,
though the recognition given by NCTE may be a condition
precedent for grant of affiliation. The Examining Body can still
refuse affiliation with reference to any of the factors which
have already been considered by NCTE while granting
recognition. In view of this settled legal position, even though
this Court has allowed the writ petitions, on which reliance
was placed by the petitioners referred to in the opening part
of the judgment, the affiliating body will be free to and must
examine all aspects of the matter relevant for grant of affiliation
and decide the proposal of the concerned institution on its -
own merits. We may also observe that in the light of this
pronouncement, even NCTE is not obliged to issue recognition
to concerned institution(s), unless it records satisfaction about
the fulfillment of all pre-conditions.”

26. In view of the aforesaid facts and circumstances, we are of the
considered opinion that the present petitions filed by the petitioners as far as
it relate to challenge of the impugned order dated 27.04.2016 deserves to be
and is hereby dismissed with the following observations:-

1. . _Thattherespondent authorities, as stated on affidavit by
them before this Court, may conduct a preliminary fact
finding enquiry in respect of the institution granted
recognition under the Act of 1993 and the Regulations
framed thereunder, regarding violation of the norms and
standard prescribed in the aforesaid Act and Regulation
alongwith the inspection for affiliation, but after doing so -
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and in case they find any such violation they shall not take

" anyaction on their own in respect of such violation and
shall forward the preliminary fact finding enquiry report
to the competent authority i.e. the Regional Committee
constituted under the Act of 1993 and the Regulations
framed thereunder, for further action in‘accordance with
Jaw and that the Regional Committee shall thereafter
proceed further by initiating proceedings under the Act of
1993 in accordance with law.

2. That the respondent Board shall not take any action

" towards refusal of or withholding renewal or affiliationon

account of any violation committed by the petitioner

institutions in respect of the norms and standard prescribed

under the Act of 1993 and the Regulations framed

thereunder, unless some statutory provision empowers it

to do so, but would have full liberty, power and authority

to withdraw or refuse to grant affiliation to the institution

concerned in case of any violation of the norms and
standard for affiliation prescribed by them.

27.  Thepetitions stand dismissed with the aforesaid directions. In the facts
and circumstances of the case there shall be no order as to costs.

Petition dismissed.

I.L.R. [2017] M.P., 848
WRIT PETITION
Before Mr. Justice BK. Jaiswal & Mr. Justice D.K. Paliwal
W.P. No. 7474/2015 (Indore) decided on 14 September, 2016

SIR AUROBINDO COLLEGE DENTISTRY ...Petitioner -
Vs.
UNION OF INDIA & ors. - ...Respondents”

Dentists Act, (16 of 1948), Section 10-B as amended by
Amendment Act, (30 of 1993) - High Court cannot disturb that balance
between the capacity of the institution and the number of admissions
on “Compassionate ground” and to issue a fiat to create additional
seat which amounts to a direction to violate the provision. (Para22)
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Case referred:
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Meena Chaphekar, for the petitioner.

Vivek Sharan, for the respondent No. 2.

P. Bhargava, Dy. A.G. for the respondent No. 3/State.
None for the respondents No. 1, 5, 6 & 7.

ORDER .
The Order of the Court was. delivered by :

- PK.Jaswar, J. :- By this writ petition under Article 226 of the Constitution
- of India, the petitioner is praying for quashment of the impugned orders /

communications dated 14.8.2014 (Annexure P/ 1),9.12.2014 (Annexure P/2)
and show cause notice dated 12.10.2015 (Annexure P/3), issued by the .
respondent No.2, Dental Council of India, on the ground that though there
was no seat of MDS Course of Conservative Dentistry under State Quota,
the DME allotted one seat of MDS Conservative Dentistry to one Deepak
Singh Kirar through the counselling dated 9.6.2014 to 16.6.2014, and
accordingly, in compliance to the order passed by the Director, Medical
Education, Bhopal, the 4th Seat had to be given admission under the State
Quota. : -

2. The petitioner — institute is unaided Private Professional Dental College
established in the year 2006. The admission in Private Medical & Dental
Colleges in the State are regulated through Madhya Pradesh Niji Vyavasayik .
Shikshan Sanstha (Pravesh Ka Viniyaman Avam Shulk Ka Nirdharan)
Adhiniyam, 2007 (hereinafter referred as 'The Adhiniyam") and exercising its
power conferred under Section 4(1) & (2) of the Adhiniyam. The State
Government has constituted Admission and Fee Regulatory Committee
(hereinafter referred as 'AFRC) for the supervision and guidance of the
admission process and for the fixation of the fees to be charged fora candidate
seeking admission fgr _the Private Professional Education Institutions. _
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.3 .In compliance of the order passed by the Constitutional Bench of the

Apex Court in the case of.Islamic Academy of Education V/s. State of
Karnataka;:an association has been registered with the name of “Association
of Private Dental & Medical-Colleges of Madhya Pradesh (APDMC)” to
conduct a Common Entrance Test for admission to management quota seats -
" of Private Medical & Dental Colleges of the State of Madhya Pradesh. '

4, The Apex Court vide it's order dated 27.5.2009, passed in
[.A.No.4060 /2009 (arising out of SLP No.13111 / 2009), has directed to
fill the seats of Private Medical & Dental Colleges of M.P. in aratio of 50:50
between the State and Management after excluding 15% NRI Seats (which .
have to be filed (sic:filled) by the management), through PRE-PG (Entrance
Exam Conducted by the Central / State Government) and DMAT (Entrance
Exam Conducted by the APDMC) for this purpose, and in accordance with
the same first NRI quota seats were decided by the college and thereafter, the
remaining seats were distributed in a ratxo of 50:50 between the State &

. Management Quota.

: 5. In the year 2014, the Apex Court vidé order dated 11.4.2014
(I.A.No.71/72) in Civil Appeal No.4060 /2009, directed to continue the same
arrangement, which was in vogue from year 2009.

6.  Inthe year 2014, All India PRE-P.G. Entrance Examination was
conducted-on 25.1.2014 and thereafter counselling was conducted from
25.3.2014 to 13.3.2014 (sic:30.3.2014) and vide allotment letter dated
29.3.2014, one student Deepak Singh Kirar, was allotted MDS Conservative
Dentistry Course for the petitioner ~ College through State quota. As per
directives of the Apex Court, the said distribution was done by the State of
* M.P. and the same was published on 27.3.2014 vide (Annex. R-3/1). As'per
Annexure R2/2, filed by Dental Council of India, the petitioner —college was
permitted to take admission in MDS course including Conservative Dentistry
Course with intake capacity of 3 seats, which was subsequently renewed by
the Government of India for the academic year 2014 — 15. In this letter, the
Government of India very categorically stated that'in case, any admissions are
made in violation of the condition, such admission would be treated as irregular
and action under Section 10-B of the Dentists (Amendment) Act, 1993 would
be initiated,

7. The petitioner videits letter dated 19.4.2014 has mentioned that the
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- one seat in the MDS Conservative Dentistry Course from the State quota,
- but later has issued correction. S B

8. On 28.5.2014, the Dental Council of India issued a circular to all .
Dental Colleges of the country to furnish the MDS students admitted in the
college during the academic year 2014-15. The petitioner vide letter dated
" 5.7.2014 (Aunexure R-2/4) informed the DCI that there was no seat of MDS .
to Conservative Dentistry under the said quota. The DME allotted one seat in
MDS Conservative Dentistry to one student through counselling dated
9.6.2014 to 16.6.2014 and accordingly, fourth student was also given
admission under the State quota in MDS course and now there are four |
candidates in the MDS Conservative Dentistry against thé permitted three
seats by respondent No.! —Union of India (letter dated 15.4.2014 Annexure
R2/2) for the academic year 2014-15. On 27.9.2014, the petitioner— Dental
College furnished the list of students admitted by them in MDS Course in the
academic session 2014-15, '

9. The DCI vide its letter dated 14.8.2014, directed the petitioner
Dentistry — college to discharge one student admitted in excessin MDS
Conservative Speciality of Conservative Dentistry Course for the academic
session 2014-15, as the Govt. of India vide letter dated 15.4.2014, have
granted its permission to admit only 3 students in the MDS Course, failing
which Section 10B of the Dentists (Amendment) Act, 1993 shall be attracted.

10.  The DCI also issued a letter to the petitioner — Dental College to
clarify as to why they admitted 3 students in the MDS course in the academic
session 2014-15, after the cut off date, ie., 5.8.2014 fixed by the Apex Court
in1.A.No.18/2014 in W.P. (C) No.433 / 2014 for the academic session 2014-
15, which is gross violation of the time schedule fixed by the Apex Court,
within 8 days from the issue of the letter. '

11. The petitioner —Dental College submitted the chart of distribution of
seats filled through all India PRE-PG 2014 to respondent No.4 on 19.4.2014
(Annexure P/8). As per letter Annexure P/8, the distribution of seats appended
along with the said letter, out of 3 seats of Conservative Dentistry and
Endodnotic of the petitioner — college two seats have to be filled up through
DMAT and one by the Government. On 22.4.2014, vide Annexure P/9, again
distribution of seats was given by the petitioner -Dentistry college stating therein
that out of 3 Conservative dentarian Endodnotic seats, two is to be filled by

’
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" NRI quota and one by DMAT. As per this document, no State quota seat in
" the subject of Conservative Dentistry and Endodnotic. The DMAT 2014
conducted by APDMC (respondent No.6) took place in the month of April
2014 and on the basis of merit of this exam, through counselling dated 4th and
-5th May, 2014, all the three seats of the petitioner — college were allotted to
the students and admissions were given by the petitioner/Dental college.

12.  As peraverments made in the writ petition, the Director of Medical
Education allotted one seat of MDS to one Deepak Singh Kirar, through the
counselling dated 9.6.2014 to 16.6.2014. The petitioner — college on coming
to know about it vide letter dated 13.6.2014 apprised of the situation to the
DMAT and requested to provide guidance, but he did not provide any guidance
and insisted that admission is going to be cancelled who hasbeen allotted seat
to the student under quota in MDS Conservative Dentistry.

13.  TheExecutive Committee of the DClinit's meetingheld on17.1 1.2014,
“considering the AFRC letter dated 9.10.2014, thereby, forwarding three
clarifications on the matter of excess admission made by the petitioner—college
in Conservative Dentistry for the academic session 2014-15 and decided as .
under :-

“The college authorities be directed to discharge one
student admitted in excess in MDS course in the specialty
of Conservative Dentistry for the academic session 2014-
15 at Sri Aurobindo College of Dentistry, Indore against
GOI's letter No.V12017/57/2011-DE dated 15.4.2014 for
permission to admit only 3 students in the specialty of
Conservative Dentistry for the academic session 2014-15,

- under intimation to Dental Council of India failing which
the Council shall take necessary action against the college
as per Dentists Act, 1948 as amended from time to time
and its regulations made thereunder.”

14.  On19.1.2015, the DCI again directed the petitioner dentistry college
to discharge one student admitted excess in the department of Conservative
Dentistry for the academic session 2014-15, within 10 days from the date of
issuance of the letter. The DCI vide letter dated 24.2.2014 directed the
following :- :

“The Director, Medical Education, Government of :
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Madhya Pradesh be requested to identify the student

 admitted in excess in MDS Course in the specialty of
Conservative Dentistry for the academic session 201 4-15
at Sri Aurobindo College of Dentistry, Indore and issue
necessary directions to the college authorities of Sri’
Aurobindo College of Dentistry, Indore to discharge on
student, immediately, from the specialty of Conservative
Dentistry, as identified/decided by the DME, under
intimation to Dental Council of India, failing which the
Council shall take necessary action against the college as
per Dentists Act, 1948 as amended from time to time and
its regulations made there-under.”

15. | The DCI again vide letter dated 19.3.2015 and 29.6. 2015 directed -
the respondent No.4, Director of Medical Education to identify students
.admitted in excess in MDS College specially in Conservative Dentistry for -
the academic session 2014-15 and issued necessary direction to the dentistry
college for discharging the student immediately. The DCI informed the decision
of the Executive Committee of DCI in its meetmg held on 27. 8 2015 and
directed the following :- : :

“ “The request of O.8.D./Secretary, ,Secrerai'iat, Admission
and Fee Regulatory Committee, Bhopal (Madhya Pradesh)
to regularize one admission made in excess of the
sanctioned intake in MDS course of Conservative
Dentistry in the session 2014-13 at Sri Aurobindo College
of Dentistry & P.G Institute, Indore cannot be considered,
and the college authorities be directed to discharge the
student admitted in excess in Conservative Dentistry for - .
the academic session 2014-15, within 21 days positively,

" under intimate to DC1, failing which the Council shall

' initiate the process of withdrawal of recognition of degrees
in respect of BDS and MDS students of Sri Aurobmdo
College of Dentistry & P.G Institute, Indore,” ’

16. © Due to interim order passed by this court; no coe_rcii}e action haé
been taken by the DCI and Union of India. - :

17. - As perreply filed 'by the respondents' 3 and 4/State, All India P.G.
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Entrance Examination was conducted on 25.1.2014 and thereafter, the .

" counseling was conducted from 25.3.2014 to0 30.3.2014 and vide allotment

letter dated 29.3.2014, one student Deepak Singh Kirar was allotted admission
-in MDS Conservative Dentistry course in the petitioner— collegc through
. State quota. Annexure R-3/1 is the chart of seat distribution i.e., the distribution
of vacant seat as on 27.3.2014. As per Annexure R-3/1, in the petitioner - -
dentistry college one seat is reserved for State-quota for Schedule Tribes
candidate. The petitioner also vide its letter dated 19.4.2014 (Annexure P/8)
has mentioned that one seat in MDS Conservative Dentistry course was from
the State Quota, but later on issued correction in the list of distribution chart
and without order from DME filled all the 3 seats under NRI/ Management
Quota. The allotment letter dated 23.9.2014 was issued in accordance with
the distribution of vacant seat made by the Director of Medical Education on
27.3.2014. The counselling in the State quota seats by the respondents was
done from the period 25.3.2014 to 30.3.2014, whereas, the counselling for
the seat through MDS 2014 was conducted by APDMC, Bhopal from the
period 9.6.2014 t0 16.6.2014.

18, As per the directives of Hon'ble the Supreme Court, the seat

distribution was done by the State and the same was published on 27.3.2014.
Even petitioner / dentistry college itself vide its letter dated 19.4.2014 has
mentioned that the one seat in MDS Course of Conservative Dentistry from
the State Quota, but later has issued correction. As per the stand taken by the
State, the counselling was made in accordance with the distribution of vacant
seats made by the State / respondent on 27.3.2014, The State in its reply has
stated that the counselling in the State Quota seat was done from 25.3.2014
to 30.3.2014 whereas, the counselling for the seats through DMAT, 2014
was conduced by APDMC, Bhopal.

19.  The respondent No.1—Union of India granted renewal to thie petitioner
~ Dentistry college only on the condition that no irregular admission will be
made by the Dental College and if Dental College violates any admission then
under Section 10-B of the Dentists (Amendment) Act, 1993, would be initiated
and in the case in hand, the petitioner — college admittedly took one student in
excess in MDS Conservative Speciality of Conservative Dentistry Course for
the academic session 2014-15, which is irregular admission and the respondent
No.2 DCI had only asked the Dentistry petitioner - college to discharge one
excess admlssmn Insplte of repeated renunders by the DCI to discharge one
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excess studen‘i the petitioﬁer —dental college choose not to discharge one
student and, therefore, proceedings has been initiated for derecognizing of
the dental qualification under Section 10B of the Dentist (Amendment) Act,
1993. ' : : : - '

20.  Inthe case of MCI V/s. Sarang & Ors . reported as 2001 (8) SCC
427 the Apex Court observed that in the matters of dcademic standards, -
courts should not normally interfere or interpret the rules and such matters
should be left to the experts in the field.

21.  An'intake' or admission capacity is fixed by the concerned authority,
having regard to the facilities available. That is why the concerned authority
makes local inspections to determine the facilities provided and available. .
Once an intake is fixed with reference to the available facilities and teaching
and other staff it can be increased only after the institution provides
correspondingly larger facilities and staff and satisfies the concerned authority
about the need for such increase and its capacity to manage and train the
increased intake. It cannot be gainsaid that the position of students admitted
in excess of the permitted intake, is the same as the students of an unrecognised
institution. Merely because an institution is permitted and recognised, the
students admitted by such institution in excess of permitted intake cannot claim
abetter position or right either for regularisation or for grant of permission, as

‘they are in no better position than the students of an unrecognised institution.
The petitioner has not filed any document to prove that Director of Medical
Education granted admission to Deepak Singh Kirar nor such was the stand
of the Government of M.P. :

22.  Looking to the totality of the facts and circumstances of the case, we
cannot accept the contention of the petitioner — Dental College that they will
keep seat vacant in the Special Conservative Dentistry in the next academic
year 2015-16 against the sanctioned capacity of three seats that will be
contrary to the permission granted by the-Government of India. Taking into
consideration the infrastructure, equipment, staff, the limit of the number of -
admissions is fixed by the DCI, this Court cannot disturb that balance between
the capacity of the institution and the number of admissions, on “compassicnate
ground” and to issue a fiat to create additional seat, which amounts to a
direction to violate Section 10-B of the Dentists Act. In the case of MCI ¥/s.

Sarang & Ors. (supra), Hon'ble the Supreme Court observed that in the
matters of academic standards court should not normally interfere or interpret
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the rules and such matters should be left to the experts in the field.

23.  Forthesereasons and looking to the conduct of the petitioner — Dental
College, no case is made out to quash the proceedings of the DCI. The
petitioner — Dental College is the author of the situation. :

24, Inview of the foregoing discussion, we find no merit and substance in
the writ petition. The same is, accordingly, dismissed. ‘

No order as to costs.
Petition dismissed.
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WRIT PETITION
Before Mr. Justice J.K. Maheshwari _
W.P. No. 5446/2015(s) (Indore) decided on 28 November, 2016

NIRMAL KUMAR JAIN ...Petitioner
Vs. . .
" STATE OF M.P. & ors. A : ...Respondents

A Civil Services (Pension) Rules, M.P. 1976, Rule 9 —
Petitioner challenging the order of withholding 100% pension and -
clause (Kha) of GAD circular no, C-6-2/98/3/1 dated 08.02.1999 — Held
~ As per language of circular, first part denies the applicability of
principle of natural justice which is foundational and fundamental
concept against undue cxercise of power of authority — Principle of
natural justice consist with two'components “Audi Alteram Partem”
i.e., nobody shall be condemned unheard and “Nemo debtet esse Judex
in propria Sue causa”, i.e. Nobody shall be judge in own case — Audi
Alteram Partem is fundamental in governance to the rule of Law — The
principle of natural justice is implied even the statute do not contemplate
S0, particularly when the order passed by authority is prejudicial to the
affected person, and effects the civil consequences, otherwise the order
cannot be said to have passed with fairness and Jjudicially — Condition
of denial of issuance of notice and affording an opportunity in the
circular is arbitrary, unfair and unjust. (Paras 9 to 14)

. ® . Rifaw Gar (derm) Fram wm 1976, Fraw 9 - art 1 100%
TR AP O B SR U W WO T 9RO 3, H-6—2/98/3/1
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B. - Service Law — Withdrawal of Pension — In case of
withdrawal of pension to which it has already been granted for about
24 years, without opportunity to explain the circumstances as specified
in the circular, cannot be said to be in conformity to the spirit of Rule 9
- Clause (Kha) of GAD circular except the condition to pass an order
by council of ministers is contrary to Rule 9 and is unreasonable —
Circular C-6-2/98/3/1 dated 08.02.1999 is arbitrary, unjustified,
unreasonable and violative of. “principle of natural justice — Also

contrary to spirit of Rule 9 - Hereby quashed. (Para 17 & 20)
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C. Service Law — Judicial Proceedings after retirement —
_ Petitioner attained superannuation on 31.01.1991 w.e.f. 01.02.1991
Getting full pension on issuing PPO by State Government — Offence
registered against him on 25.01.1995 — Challan filed on 11.01.1998 —
Date of institution of criminal case against petitioner was after 6 years
and 11 months, which is not permissible as per Rule 9(3) of Pension
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Rules — In case, judicial proceedings is barred Iooking to the date of
institution — Government cannot take décisjon of withdrawal of pension
—Decision taken by the council of ministers in the name of governor
* without taking note of the said discussion is contrary to spirit of Rule 9
—Pension is hard earned benefit which accrues to an employee and is
in the nature of “Property” — Right of property cannot taken away -
without the due process of law — Order of withdrawing pension is wholly -
unjustified, unreasonable, arbitrary and violative of principles of natural

justice, liable to be quashed. : (Para 19)
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A.K. Sethiwith Awadhesh Polekar, for fhe petitioner.
Pushyamitra Bhargava, Dy. A.G. for the State.
V.P. Khare, for the respondent No. 3.

ORDER

J.K. MAHESHWARI, J. :- Invoking the jurisdiction under Article 226
of the Constitution of India, challenging the order Annexure P-3 dated
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30.6.2015 passed by the State Government withholding the entire pension -
after 24 years and also challenging the circular dated 8.2.1999 Annexure P-5
Clause (Kha) thereofissued by the General Administration Department (for
short GAD), relied by respondents to pass the order impugned Annexure

- P-3, however seeking quashment of the both, this petmon has been preferred.

2. The facts unfolded in the present petition are, the petitioner attained
the age-of superannuation frcm the post of CEQ, Indore Development
Authority (in short IDA") on 31.1.1991. He remained posted there during
the period 0f 12.1.1989 t0 31.1.1991 at Indore. After his retirement an offence
was registered by Lokayukta establishment at Crime No. 4/1995 on 25.1.1995
wherein challan was filed against him on 11.1.1998 under Section 13(1)(d)
read with Section 13(2) of the Prevention of Corruptlon Act (in short it be
referred as 'P.C. Act,). The Sessions Court in'S.T. No. 1/98 vide judgment
dated 21.4.2011 convicted the petitioner and d1rected to undergo the sentence
of two years, R.I. with fine Rs.1 Lakh.

" 3. Itispleaded after the supcra.nnuation, P.P.O. was issued and he was.
getting regular pension with effect from the date 1.2.1991. After four years of .
the judgment of conviction and more than 24 years of retirement, he was
served with the order Annexure P-3 dated 30.6.201 5, directing to withhold
100% pension permanently, relying upon the circular Annexure P-5 dated
8.2.1999 and also in reference to Rule 9 of M.P. Civil Services (Pension)’
Rules, 1976 (heremaﬁer referred to as the Pension Rules), However, challenging
the impugned order of withholding the pension and clause (kha) of the GAD
circular bearing No. C-6-2/98/3/1 dated 8.2.1999, this petition has been
preferred. It is inter alia contended that clause (kha) of the circular runs
contrary to the spirit of Rule 9(1) of the Pension Rules and also against various
judgments of the Apex Court because it violates the principle of natural justice.
It is further contended that the condition stipulated in the circular that prior
notice is not necessary is arbitrary and unjustified. Even otherwise withholding
of pension after making the payment for a long time, leads to affects civil
consequence to a retired employee, however, without affording an opportunity,
passing an order withholding the pension is unsustainable. It is urged that
order impugned has not been passed by the Governor who is competent under
Rule 9 of Pension Rules, therefore, order impugned passed by the Government
and Clause (kha) of the circular may be quashed.

4, On the other hand, respondents/State have filed their reply intcf alia -
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contending, on receiving the information of the judgment of conviction and
sentence, the Housing and Environment Department was informed by the
Collector, and submitted a proposal to withhold entire pension. However, as
per the recommendation of the Lokayukt establishment, order withdrawing
the complete pension for the remainder period of life was passed by the State
Government after consultation with M.P Public Service Commission vide
communication létter Annexure P-4. The power of the Governor has rightly
been exercised by the Council of Ministers on 9.6.2015, who decided to
withdraw and withhold the pension of petitioner. In the reply, circular dated
27.6.2011 of Finance Department has also been referred though it has not
been filed along with return, It is said, after the conviction and sentence by the
Sessions Court and due to the loss caused to the Government, the order
impugned has rightly been passed. In reply to para 5, it is said, affording an
opportunity to observe the principles of natural justice is not necessary in
view of the GAD circular dated 8.2.1999. It is relevant to state, nothing has
been stated in the reply how clause (kha) of circular dated 8.2.1999 do not
run contrary to the spirit of Rule 9 of Pension Rules, At this stage Shri
Pushyamitra Bhargava, learned Dy. Advocate General contends bare reading
of Rule 9, makes it clear that the Governor reserves the right, but the power
to withhold the pension, can be exercised by the Council of Ministers under
the rules of business, however in exercise of the powers of the Governor the
order has rightly been passed by the Council of Ministers vide Annexure R-1
dated 16.6.2015 in reference to clause (kha) of the circular dated 8.2.1999
however, interference in this petition is not warranted.

5. By filing the rejoinder, it is pleaded by petitioner that he stood
superannuated on 31.1.1991 and offence was registered on 25.1.1995 at
Crime No. 4/1995 to which Challan was filed on 11.1.1998. However, as
per Pension Rules the date of taking the cognizance by the Court, would be
the date of filing the challan which is after 7 years of retirement. In terms of
Rules 9(3) and Rule 9(6)(b) of the Penston Rules, the pension of an employee
cannot be withheld if challan is not filed within the time specified in the rules. It -
is further said, the work order was issued on 19.11.1992 to M/s Khurana
Construction Private Limited, but prior to the date of issuance of the work
order, petitioner had attained the age of superannuation, therefore, no loss is
caused to the Government by an act done by him, The construction was carried
out by the Contractor as per work order issued following the tender process,
however the conviction of the petitioner is also not in accordance to Law.
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6. . *Shri V.P. Khare, counsel for M.P, Publi¢ Service Commission contends
that on consultation with the Commission, who gave concurrence to the
decision ofthe Government. vide letter Annexure P-4, however re-stating the .
same facts and submission as advanced by the.counsel for State Government
prayer is made to dismiss the writ petition.

7. Inthe present case, the order of withholding 100% pension and clause’
(kha) of GAD circular Annexure P-5 bearing No. C-6-2/98/3/1 dated
8.2.1999 is under challenge. After hearing learned counsel for the parties and
in the facts of the present case, it is to be noted here that opportunity of -
hearing has not been afforded to petitioner relying upon Clause (kha) of the .
said circular. Petitioner has assailed the circular contending that it runs contrary
to Rule 9 of Pension Rules and also against various Judgments of the Apex
Court. However, to understand Clause (kha) of the circular, it is reproduced
as under :-
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8. On perusal of the above clause makes it clear, an employee against
whom a departmental enquiry has not been initiated and such employee has
been convicted in judicial proceedings, the power to withhold the pension
may be permanently directed under Rule 9(1) of the Pension Rules. Prior to
passing the order, issuance of notice is not necessary and the order can be
passed by the Council of Mlmsters after consultation with the M.P. Pubhc
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Service Commission. Along with the circular, format of the order has also -
been specified. However, to pass an order of withholding the pension what
procedure ought to follow, in this respect Rule 9 of Pension Rules is relevant
which confers power to the Governor to w1thhold or withdraw the pension,
which is reproduced as under :-

9. Right of governor to withhold or withdraw
pension.-(1) The Governor reserves to himself the right of
withholding or withdrawing a pension or part thereof, whether
permanently or for a specified period, and of ordering recovery
from pension of the whole or part of any pecuniary loss caused
to the Government if, in any departmental or judicial
proceedings, the pensioner is found guilty of grave misconduct
or negligence during the period of his service, including service
rendered upon re-employment after retirement:

Provided that the State Public Service Commission shall
be consulted before any final orders are passed:

_ Provided further that where a part of pension is withheld .
or withdrawn, the amount of such pension shall not be reduced
below the minimum pension as determined by the Government
from time to time;

(2)(a) The departmental proceedings, if instituted while the
Government servant was in service whether before his
retirement or during his re-employment, shall, after the final
retirement of the Government servant, be deemed to be
proceedings under this rule and shall be continued and
concluded by the authority by which they were commenced, -
in the same manner as if the Government servant had continued
in service: )
Provided that where the departmental proceedings are
instituted by an authority subordinate to the Governor, that

authority shall submit a report regarding its findings to the
Governor.

M The depai'tmental proceedings, if not instituted while
the Government servant was in sgwice whether before his_
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' ‘retirement or during his re-employment -

: (i) shall not be 1nst1tuted save with the sa.nctlon of the _
Governor, :

(ii)  shall not be in respect of any event whlch took place
more than four years before such institution; and

(iii)  shall be conducted by such authonty and in such place.
. as the Government may direct and in accordance with the
procedure applicable to departmental proceedings:-

(a)  inwhichan order of dismissal from service could be
made in relation to the Government servant during his service
in case it is proposed to withhold or withdraw a pension or
part thereof whether permanently or for a specified period: or

(b)  inwhichan order of recovery from his pay of the whole
or part of any pecuniary loss caused by him to the Government
by negligence or breach of orders could be made in relation
to the Government servant during his service if it is proposed
to order recovery from his pension of the whole or part of any
-pecuniary loss caused to the Government.

(3)  Nojudicial proceedings, if not instituted while the
Government servant was in service, whether before his
retirement or during his re-employment, shall be instituted in
respect of a cause of action which arose or in respect of an
event which took place, more than four years before such
institution.

(4)  Inthecase of a Government servant who has retired
-on attaining the age of superannuation or otherwise and against
whom any departmental or judicial proceedings are instituted-
or where departmental proceedings are continued under sub- -
rule (2), a provisional pension and death-cum-retirement
gratuity as provided in rule 64, as the case may be, shall be

" sanctioned:

Provided that where pension has already been ﬁnaily
- - sanctioned to a Government servant prior to institution of
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departmental proceedings, the Governor may, by order in

writing, withhold, with effect from the date of institution of

such departmental proceedings fifty per cent of the pension so ‘

sanctioned subject however that the pension payable after such
withholding is not reduced to less thanthe minimum pension

- as determined by the Government from time to time:

Provided further that where departmental pfoceédings
have been instituted prior to the 25th October, 1978, the first

proviso shall have effect as it for the words "with effect from

the date of institution of such proceedings” the words "with
effect from a date not later than thirty days from the date
aforementioned," had been substituted:

Provided also that-

(a)  If the departmental proceedings are not completed
within a period of one year from the date of institution thereof,
fifty per cent of the pension withheld shall stand restored on

the expiration of the aforesaid period of one year;

(b) Ifthe departmental proceedings are not completed
within a period of two years from the date of institution the
entire amount of pension so withheld shall stand restored on
the expiration of the aforesaid period of two years; and

(¢)  Ifinthe departmental proceedings final order is passed

to withhold or withdraw the pension or any recovery is ordered,
the order shall be deemed to take effect from the date of the
institution of departmental proceedings and the amount of
pension since withheld shall be adjusted in terms of the final
order subject to the limit specified in sub-rule (5) of rule 43.

(3  Where the Government decided not to withhold or
withdraw pension but orders recovery of pecuniary loss from
pension, the recovery shall not be made at a rate exceeding
one-third of the pension admissible on the date of retirement
of a Government servant.

(6)  For the purpose of this rule-

U
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(a) .departmental proceedings shall be deemed to be
instituted on the date on which the statement of charges is
issued to the Government servant.or pensioner, or if the
Government servant has been placed under suspen:.xon from”
an earlier date, on such date; and :

(b) © judicial procet_ading‘s shall be deemed to be instituted-

i) in the case of criminal proceedings, on the date on
which the complaint or report of a police officer, of which the
Maglstrate takes cognizance is made, and

(i)  inthe case of civil proceedmgs on the date the plaint
is presented in the court.

The perusal of Rule 9(1) indicates, the Governor himself reserves right

to withhold or withdraw the pension or a part thereof, permanently or for a
specified period and also have right to make recovery from pension of any
pecuniary loss caused to the Government in any departmental or judicial
proceedings, if the pensioner is found guilty during the period of his service
including the period of re-employment after retirement. The said order may
be passed in consultation with the Public Service Commission. It has also
"been specified, when part of pension is required to withheld, its amount shall
not be reduced below the minimum pension as determined by the Government
from time to time. Rule 2(a) deals a situation when departmental proceedings
instituted while Government servant was in service, in the said event, the
departmental proceedings would continue as per the rules prevalent and it
would be concluded by the same authority by which those proceedings have
commenced but such authority shall submit a report regarding his finding to
the Governor. Rule 2(b) applies to the cases where the departmental
proceedings were not instituted while the Government servant was in service,
however, in such cases, it shall not be instituted save with the sanction of the
Governor and it shall not be in respect to the event which took place more
than four years before such institution and it be conducted by such authority
at such place as the Government may direct similar to the procedure applicable
to the departmental proceedings. However, in those, proceedings, in case if,
employee was in service and an order of dismissal could be passed by the
result thereof then it may be proposed to withhold or withdraw the pension or
.its part permanently and in case of causing the pecumary loss which could be-
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* recoverable from his pay may be proposed to be recovered from the pension .
_ either whole or in part. Sub-Rule 3 applies to the judicial proceedings which -
~ starts from non-obstante clause, by which if such proceeding is not instituted
while the Government servant was in service before his retirement or during
re-employment, shall not be instituted in respect of cause of action which
arose in respect of an event took place more than four.years before such
institution. The word "institution" has been clarified for the purpose of this -
rule, by Rule 6(b)(i) by which it is apparent that in criminal proceeding it be
deemed to be instituted on the date.on which on the complaint or report of
police officer the Magistrate takes cognizance, and for a civil case, the date of
presentation of the plaint in the Court. Rule 9(4) indicates that the Government
Servant who retired on attaining the age of superannuation or otherwise against
whom any departmental or judicial proceeding instituted which are continuing,
' aprovisional pension and death-cum-retirement gratuity as provided in Rule
64 shall be sanctioned, It has also been clarified that when the pension has
already been finally sanctioned to a Government Servant prior to institution of
departmental proceedin gs, the Governor may by order in writing withhold it
_ with effect from the date of institution of such departmental proceeding, 50%
_of the pension so sanctioned subject to that pension payable after such
- withholding is not reduced to less than minimum pension. It is also clarified in
* case, the departmental proceeding is not completed within a period of one
year from the date of institution out of the order of withholding passed under
Rule 4, withholding 50% shall stand restore on expiration of one year and if
those proceedings have not been completed within two years, then entire
amount of pension so withheld shall stand restore on expiration of the said
period of two years but after final order is passed to withhold or withdraw the
pension or any recovery is ordered and such order shall deem to take effect
from the date of institution of the departmental proceeding and the amount of
pension since withheld shall be adjusted in terms of the final order subject to -
 the limits specified in Sub rule 5 of Rule 43 of the Pension Rules. In case, the
Government decided not to withhold or withdraw the pension, the recovery
shall not be made @ exceeding 1/3rd of the pension permissible on the date
of retirement of the Government Servant. Thus, legislative intent is very clear
that power to withhold or withdraw the pension or its part, permanently or for
a specified period, the Governor himself reserves right under the statute. The
 said right continues with the Governor to pass an order to withhold or withdraw
- pension and recovery from the pension either whole or part in the departmental
-or judicial proceedings. After retirement, the proceedings if required to be
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started, it may be withi the sanction of the Governor but if already started it
may continue with the authority who is having the power to initiate the said -
proceedmg, if such employee contimies to be in service. However, the findings,
whatever, is recorded by such authority be brought before the Governor who -
may exercise the power of w1thhold1ng or withdrawing or recovery by passing .
the order. Safegiiard have also beén specified under what circumstances the
order of withholding and w1thdraw1ng of the pension can be passed in case
the proceedings started within four years of retirement either of the
departmental proceedmgs or of Judicial proceedings.

9..  Clause (Kha) of the GAD circular dated 8.2. 1 999 deals the
contingency in case of retired government employees, who is convicted in
.criminal case in judicial proceedings, the Government is competent to withhold
the pension permanently, without prior notice to such employees and the order
can be passed by Council of Ministers, which shall be implemented after
consultation with the Public Service Commission. As per the language of the
said circular, first part denies the applicability of Principlé of Natural Justice,
which is foundational or fundamental concept against undue exercise of the
powers by an authority. The Pr1nc1ple of Natural Justice consist with two
components; Audi alteram parfem i. e. Nobody shall be condemned unheard
and "Nemo debet esse Jjudex in propria sua cdusa"i.e. Nobody shall be a
judge in his own cause. In the case at hand the > validity of the circular has been
assailed due to denial of the maxim dudi alteram partem. Inthe said context
the judgment of Constitutional Bench in the case of Maneka Gandhi Vs.
Union of India reported in AIR 1978 SC 597 can be profitably referred,
which makes it clear that even where there is no specific provisionin a statute
or rules made thereunder for showing cause against action proposed to be
taken against an individual, which affects the rights of that 1nd1v1dual the duty
to give reasonable opportunity to be heatd will be. implied fromthe nature of
the function to be performed by the authority which has the power to take
punitive or damaging action. The rule that a party to whose prejudice an order
is intended to be passed, is entitled to a hearing, it applies alike to Judicial
tribunals and bodies of persons invested with the authority to adjudicate upen
the matters involving civil consequences. It is one of the fundamental rules of
our constitutional set up that every citizen is protected against exercise of
. arbitrary authority by the State or its officers. The duty to act judicially would,
_ arise from the very nature of the functlon intended to be performed. If there is
power to decide and determine to the prej udlcc of a person, duty to act
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- judicially is implicit in exercise of such power. If the essentials of justice is

- ignored and an order to the prejudice of a person is made, such order is
* nullity. That is a basic concept of the rule of law and importarnce thereof
- transcends the significance of a decision in any particular case. The law must,
therefore, now be taken to be well settled that even in an administrative
pr6¢e¢ding, which involves civil consequences, the doctrine of natural justice
must be held to be applicable, therefore; the Principle of Natural Justice put
the check on unrestrictéd power of an authority to affect the rights of the
‘person. The act of the authority should not be influenced by the vice of
discrimination, and it must be fair and just and should not be suffered from
vice of arbitrariness or unreasonableness. However, in case where the decision.
- of the authority entails civil consequences and the petitioner is prejudicially
affected, he must be given an opportunity to be heard.

10.  Hon'ble the Apex Court in the case of Nisha Devi Vs. State of
Himachal Pradesh and others reported in (2014) 16 SCC 392 emphasized
the importance of the principle of Natural justice under the administrative
law, it has observed that the principle of Audi alteram partem admits of no
exception and has to'be adhered to in all circumstances. Before arriving at
any decision which has serious implications and consequences to any person,
he must be heard in his defence. The constitutional Bench in the case of State
of Punjab Vs. K.R. Erry and Sobhag Rai Mehta reported in (1973) 1 SCC
- 120 in the context of pensionary benefits has laid down following three
principles:- :

(i) Pensionable benefits are not merely bounty but property
to whlch they are entitled.

(i)  Though the State Government may have had some
material before it for imposing a penalty by way of a cut in the.
pension, it had failed to give a reasonable opportunity to the
officers to put forward their defence or facts in extenuation
before the cut was imposed. - '

(iii) Whereabody or authority is judicial or where it has to

determine a matter involving rights judicially because of express

or implied provision, the principle of natural justice audi
" alteram partem applies.

1L Tl}c Court emphasizing the importarice of natural justice applying the
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;naxi'm audi alteram partem, it has observed that in the case of Administrative
authority passing order affecting the rights and interest of another, fairness
and elementary justice require to offer reasonable opportunity to show cause.
The Apex Court in the case of State of Punjab and another Vs. Igbal Singh
- reported in AIR 1976 SC 667 has reiterated that the pension is the right of a
Government servant to receive. It is the property under Articles 31(1) and
19(1)(f) of Constitution of India. The cut of pension without issuing show
cause notice and affording opportunity of hearing is not permissible. In the
case of Shiv Shanker and another Vs. Union of India and others reported
inAIR 1985 SC 514, the applicability of Natural justice came for consideration
before the Apex Court in the context of forfeiture of past service on account
of participation of the employee in illegal strike. The Court held that without
issuing show cause notice and affording opportunity against proposed action,
is in violation of principle of Natural Justice and is liable to be quashed.

12.  In the case of Union of India and another Vs. G. Ganayutham
(Dead) by LRs reported in AIR 1997 SC 3387, the Apex Court has considered
the power of withholding or withdrawing of the pension, which includes gratuity
The Court emphasizing the scope of judicial review against administrative
action the principle of proportionality has summarized stating the grounds on
which it can be gone into. The Court held that to judge the validity of any
administrative order or statutory discretion normally the Wednesbury test is
to be applied to find out the decision was illegal or suffered from procedural
improprieties or was one which no sensible decision-maker could, on the
material before him and within the framework of the law, have arrived at such
conclusion. The Court would consider whether relevant matters had not been
taken into account or whether irrelevant matters had been taken into account
or whether the action was not bonafide. The Court may also consider whether
'the decision was absurd or perverse. The Court would not however go into
the correctness of the choice made by the administrator amongst the various
alternatives open to him nor could the Court substitute its decision to that of
the administrator. '

13.  Inthe case of Gajanan L. Parnekar Vs. State of Goa and another
reported in (1999) 8 5SCC 378, the Apex Court held the notice to show cause
and to give opportunity is the duty against the person who is going to be
adversely affected, before recalling an administrative order, which was in his
favour, If the order has beén passed without affording opportunity, it is held
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to be violative of prirciple of Natural Justice. In Bhaurao Dagdu Paralkar

Vs. State of Maharashtra and others reported in (2005) 7 SCC 605, the
Apex Court has considered that passing order of withdrawal of Freedom
Fighter pension, which was payable under the Scheme on the ground that
- some of the Freedom Fighters played fraud, however, directed each person
must be given opportunity prior to passing any adverse order against them. In
that view of the matter, the order passed by the High Court was set aside, In
the case of State of W.B. Vs. Haresh C. Banerjee and others reported in
(2006) 7SCC 651, the Apex Court has held that the pension could be withheld
on compliance of stipulation of the Pension Rules, however, in the said coritext
the stipulation of the Pension Rules can be gathered by the authority prior to
taking a final decision in the matter and an opportunity of hearing must be
afforded to. '

14.  Inview of various pronouncements of the Apex Court, it is apparent
that the maxim Audi alteram partem is fundamental in governance to the
Rule of Law. If any adverse order is being passed against any employee or
person, which includes pension or gratuity, an opportunity of hearing deserves

_to be granted. The principle of Natural Justice is implied even the statute do
not contemplate so, particularly when the order passed by the authorlty is
prejudicial to the affected person, and effects the civil consequences, otherwise
the order cannot be said to have passed with fairness and Jjudicially, therefore,
denial of an opportunity of hearing by the circular is against the various
‘pronouncements of the Apex Court, therefore condition of denial of issuance
of notice and affording an opportunity in the circular is arbitrary, unfair and
unjust,

15.  Itisfurther required to be analyzed whether Clause (Kha) of GAD

* circular by which an opportunity of hearing has been denied is in the context

of spirit of Rule 9 of the Pension Rules and is reasonable. In the light of the
judgment of the Apex Court in the case of State of M.P. and others Vs. Dr.

Yashwant Trimbak reported in (1996) 2 SCC 305 ‘wherein it has been

observed that the decision for withholding of pension can be taken by the

Council of Ministers in discharge of the executive function of the Governor. It

is to be noted here that the petitioner has not made any challenge in the petition
in this regard. However, this Court 1s not touching the viability of the said
condition. :

16.  In the present casé, the order of withdrawal of pension is under
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challenge. Though Clause (Kha) of the GAD circular which is made apphcable
deals with the situation of withholding of the pension. It is to be explained
here that withholding and withdrawing of the pension are two different acts.
Prior indicates a cheque in payment of pension while later deals with a situation
" wherein pension has already been paid and now it is required to stop or take
" back. Present one is the case of withdrawal of pension after making payment .

for morethan 24 years, therefore, looking to the langnage of GAD circular,

which deals with the contingency of withholding, the said condition is not
_ applicable.

17. - Rule9(4) ofthe Pension Rules apphes for withholding and withdrawal
both on a discretion of the Government either whole or in part with other
benefits while the circular refers complete withholding of the pension in the
context of Rule 9, therefore, it is not in consonance with the spirit of Rule 9.
In addition having complete glance of Rule 9 makes it clear that either
withholding or withdrawing in whole or in part is a discretion of thc Government
‘to which various contingencies have beén specified therein. On plain reading
-of the scope of Rule 9 makes it clear that the complete penswn ought not to
be withheld. However, in a case of withdrawal to which pensxon has already
been granted for about 24 years without -opportunity to explain the
circumstances as specified in the circular cannot be said to be in conformity
to the spirit of Rule 9, however, it is unreasonable. In this view of the matter,
I do not have any hesitation to hold that Clause (Kha)of the GAD circular
except the condition to pass an order by the Council of Ministers is contrary
to the spirit of Rule 9 and is unreasonable.

18.  Theabove discussion emphasizes the importance of principle of natural
justice in the context and applicability of the maxim audi alteram partem
and the said principle is foundational and fundamental to eliminate the injustice
to establish the rule of law. The case in hand is a case of withdrawal of pension
of a Government Servant after paying it for 24 years, however, to understand
the factual aspects, why non-observance of the said principle may adversely
affect the petitioner causing injustice with him, therefore, factual scenario of
the case is analyzed in succeeding paragraphs.

19.  The petitioner had attained the age of superannuation on 31.1.1991
and with effect from 1.2.1991, he was getting full pension on issuing PPO by
the State Government. The offence was registered against him on 25.1.1995
at Crime No.4/1995 by Lokayukt Establishment. After conducting the
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investigation challan was filed on 11.1.1998, on which date cognizance was
taken by the Court. By that time, the period of more than six years and eleven -
months were elapsed from the date of retirement. Rule 9(3) contemplates that
no judicial proceeding be instituted against a Government Servant in respect
of a cause of action or in respect of an event which took place more than four
years before such institution. Rule 6(b) defines the 'institution' of criminal case
by which, it is clear that it would be a date on which either on the complaint or
on the report of the police officer, the Magistrate takes cognizance. However,

the date of institution of criminal case against the petitioner was after six years
and eleven months, which is not permissible as per Rule 9(3) of the pension
rules. In case, the judicial proceeding is barred looking to the date of i institution,

the Government cannot take decision of withdrawal of pension. However,

decision taken by the Council of Ministers in the name of Governor without
taking note of the said discussion is contrary to spirit of Rule 9. Hon'ble the
Supreme Court in the case of State of Jharkhand and others vs. Jitendra
Kumar Srivastava and another 2013(12) SCC 210 has held that the right
to receive pension is recognized as a right to receive property Such right can
only be taken away as per the procedure prescribed by law. In absence of
any statutory provision, such right cannot be taken away under the. garb of
administrative instructions, as such instructions are not 'law’ within the meaning
of Article 300A of Constitution of India. The Apex Court has relied upon the
judgment of D.S. Nakara and others vs. Union of India 1983(1) SCC 305,

the Court referred the observations made therein which is reproduced as
under ;-

"“The approach of the respondents raises a vital and none too
easy of answer, question as to why pension is paid. And why
was it required to'be liberalised ? Is the employer, which
expression will include even the State, bound to pay pension ?
Is there any obligation on the employer to provide for the
erstwhile employee even after the contract of employment has
come to an end and the employee has ceased to render
service ? What is a pension ? What are the goals of pension ?
What public interest or purpose, if any, it seeks to serve ? If it
does seek to serve some public purpose, is it thwarted by
such artificial division of retirement pre and post a certain date
? We need seek answer to these and incidental questions so
as to render just justice between parties to this petition.
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The antiquated notion of pension being a bounty a
gratuitous payment depending upon the sweet will or grace of
thé employer not claimable as right and, therefore, no right to

~ pension can be enforced through Court has been swept under
the carpet by the decision of the Constitution Bench in Deoki

Nandan Prasad.vs. State of Bihar and Ors. [1971 Su. S.C.R. .

634] wherein this Court authoritatively ruled that pension isa
right and the payment of it does not depend upon the discretion
of the Government but it is governed by the rules and a-
Govemment Servant coming within those rules is entitled to
claim pension. It was further held that the grant of pension -
does not depend upon any one's discretion. It is only for the
purpose of quantifying the amount having regard to service
and other allied maters that it may be necessary for the authority
to pass an order to that effect but the right to recéive pension
flows to the officer not because of any such order but by virtue
of the rules. This view was reaffirmed in State of Punjab and
Anr. vs. Igbal Singh (1976 IILLJ 337 SC)".

It is thus clear that the pension is hard earned benefit which accrues to
an employee and is in the nature of "property”. This right.to property cannot
be taken away without the due process of law. It is to note here that with
effect from the date of retirement i.e. 1.2,1991 till passing the order impugned
dated 30.6.2015, the pension was paid to the petitioner for more than 24
years and abruptly on 30.6.2015 the order withdrawing the pension was passed
which caused serious prejudice to him, therefore, such order is wholly
unjustified, unreasonable, arbitrary and violative of principles of natural justice,
therefore, it is liable to be quashed.

20. Inview of the foregoing discussion, it is held that clause (kha) of the
G.A.D. Circular bearing No. C-6-2/98/3/1 dated 8.2.1999 (Annexure P/5)

. is arbitrary unjustified, unreasonable and violative of principle of natural justice
and also contrary to the spirit of Rule 9, therefore, it is hereby quashed. In the
facts of this case, it is further held that the order impugned passed by the
respondent withdrawing pension is in violation of the principles of natural
justice and contrary to the provisions of Rule 9, therefore, ‘quashed. In
consequence thereto, petitioner would be entitled to get pension as he was
receiving prior to passing the order impugned.



874 . Geeta Omre Vs. Smt. Chandrakanta Rai LL.R.[2017]M.P.

21, Accordingly, the petition filed by the petitioner succeeds and is hereby _
- allowed. In the facts, parties to bear their own costs.

Petition allowed.

LL.R. [2017] M.P., 874
WRIT PETITION
Before Mr. Justice S.K. Seth
W.P. No. 11729/2011 (Jabalpur) decided on2 January, 2017

GEETA OMRE (SMT.) ...Petitioner
Vs. . :
SMT. CHANDRAKANTA RAI & anr. ...Respondents

" A, Court Fees Act (7 of 1870), Section 7(iii) & 7(iv)(c) — Under
valuation and deficit court fees — Facts — Respondent/plaintiff filed a suit
for declaration that gift deed executed by plaintiff (mother of the petitioner)
in favour of petitioner/defendant is null & void — Objection regarding under
valuation and deficit court fees by defendant/petitioner was rejected by
trial Court— Held — The plaintiff (mother) being executant of the gift deed

in favour of defendant (daughter) has parted with possession of the
~ property, so in this light of the fact the order impugned herein is
unsustainable in the eyes of law and therefore set aside — Trial Court
directed to reconsider and decide the objection of the petitioner/defendant
afresh —Petition disposed of, (Paras 9 to 11)
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B. Court Fees Act (7 of 1870), Section 7(ii) & 7(iv)(c) -
Payment of Court Fees —Deed of transfer/conveyance — Executant or
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non—executant Ad-Valorem or fixed Three situations discussed.
: < (Para 8)
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| Case referred:
AIR 2010 SC 2807. -

Pranay Verma, for the petitioner.
Mohd, Ali, for the respondent No. 1.

ORDER

' SK Seru, J. :- This petition under Article 227 of the Constitution of
India is directed against the order dated 30.8.2010 passed by the trial J udge
in a Civil Suit No.1-A/2010.

2. By the order impugned, trial Judge has rejected the objection of the |
petitioner with regard to non-payment of ad-valorem court-fee on the plaint.

3. - Respondent/plaintiff (mother of the petitioner) out of love and affection
executed two gift deeds of even date 13.10.2009 in respect of house and -
land appurtenant thereto, to the petitioner by a gift deed dated 13.10.2009
and handed over possession of the gift and handed over possession of the
gifted properties to the petitioner. The gift deed was duly accepted by the
petitioner.

4. After some time, plaintiff filed a suit for declaration that the gift deeds
executed by her in favour of the petitioner were null and void and non-est
and not binding on the plaintiff. While contesting the suit on merit, petitioner
also raised objection regarding the under valuation of the relief clalmed inthe
suit and non-payment of requisite court fee thereon

5. Learned trial Judge after hearing arguments, over-ruled the objection
by the order impugned, hence this petition.

6. We have heard rival subimissions at length and perused the material of
record. '

7. Shri Verma, appearing for petitioner submitted that the gift deed was
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- executed by the mother voluntarily, without any consideration in respect of a

immovable properties and as such upon acceptance of the gift deed, the title
in respect of immovable property stood conveyed the petitioner. Therefore,
plaintiff has to pay requisite court fee. On the other hand, Shri Ali submitted

 that suit is under values and proper court fee has been paid to avoid the gift . -

deeds. He further submitted that order impugned does call for any interference
by this Court under Article 227.

8. After careful consideration of submissions, I find force in the contention
of Shri Verma in view of the decision of the Supreme Court reported in AIR
2010 SC 2807, wherein, the Supreme Court has held as under:-

“Where the executant of a deed wants it to be annulled, he has
to seek cancellation of the deed. But if a non-executant seeks
annulment of a deed, he has to seek a declaration that the
deed is invalid, or non-est, or illegal or that it is not binding on
him. The difference between a prayer for cancellation and
declaration in regard to a deed of transfer/conveyance, can be
brought out by the following illustration relating to “A” and
“B” — two brothers. “A” executes a sale deed in favour of
“C”. Subsequently “A” wants to avoid the sale, “A” has to sue
for cancellation of the deed. On the other hand, if “B”, who is
not the executant of the deed, wants to avoid it, he has to sue
for a declaration that the deed executed by “A” is invalid/void
and non-est/illegal and he is not bound by it. In essence both
may be suing to have the deed set aside or declared as non-
binding. But the form is different and court-fee is also different.
If “A”, the executant of the deed, seeks cancellation of the
deed, he has to pay ad-valorem court-fee on the consideration
stated in the sale deed. If “B” who is a non-executant, is in
possession and sues for a declaration that the deed is null or’
void and does not bind him or his share, he has to merely pay
fixed court-fee of Rs.19.50 under Article 7(1ii) of Second
Schedule of the Court Fee Act. But if “B”, a non-executant, is
not in possession, and he seeks not only a declaration that the
sale deed is invalid, but also the consequential relief of
possession, he has to-pay an ad valorem court-fee as provided
under Section 7(iv)(c) of the Act.
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9.  Fromperusal of the material available on record, itis also clear that at.
the time of the gift made by the mother of the daughter, she has parted the
possession of the property .

10.  Inviewofthe forgomg discussion, the order 1mpugned is unsustamable
inlaw and therefore, is liable to be set aside.

11. The trial Court is directed to consider and decide the objection raised
by the petitioner/defendant regarding the payment of Court Fee afresh in
accordance with law.

Accordingly, petition is disposed of.

Order accordingly.

L.L.R. [2017] M.P., 877
WRIT PETITION
Before Mr. Justice Hemant Gupta, Chief Justice &
"' Mpr Justice Alok Verma
W P.No. 2625/2016 (Indore) decxded on 24 April, 2017 ~

~ STATE BANK OF INDIA & anr. - o ..Petitioners
Vs. ‘ o
VISHWAS SHARMA ' " ...Respondent

(Alongwith W.P. No. 1040/2016)

A,  ‘Industrial Disputes Act (14 of 1 947), Section 11 A -
Power of the Tribunal - In a departmental enquiry, workman/
respondent was ordered to be dismissed from service — Tribunal
converted the punishment of dismissal into compulsory retirement
holding that workman having rendered 15 years of service, punishment
of dismissal is not justified and at the same time to enable the workman
carn his pension — Held — Insertion of Section 11A to the Act confers
power to the Tribunal to re-appreciate the evidence and also interfere
on the quantum of punishment — Tribunal can examine as to whether
the finding of misconduct recorded by the employer is fair and
reasonable and even if such finding is in favour of the employer, Tribunal
can interfere in the order of punishment — This jurisdiction is not vested

+ in the Writ Court or Civil Court— No illegality done by Tribunal whil»

interfering with the quantum of punishment. .(Para9 & 10)
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B. State Bank of Indore (Employees’) Pension Regulation,
1955, Regulation 33 — Entitlement of Pension — Under Regulation 33,
workman would not be entitled to pension if an order of punishment of
dismissal has been substituted by compulsory retirement unless
workman js entitled to pension on superannuation— Order of punishment
of compulsory retirement may not entitle the workman for the benefit -
. of pension but the intention of the Tribunal is categorical so as to entitle
him to pensionary benefits — The issue, that pension cannot be paid,
was neither raised before the Tribunal nor ¢examined at the time of
rendering award by Tribunal — Matter remitted back to Tribunal on the
point of punishment so as to make the workman eligible for pensionary
benefits. (Paras 13 to 15)

. @ e 3% iy geiv (@) 7T Afam 1955 RfEET
33—!:‘?7?&575’%7# fafraws 33 @ sava, feR Tu7 a1 gPar
& war IR vegfy o miw &t afEe fateia @ sfrenfya far
T 7 e 9% fF FHer afaifey w S @1 gwer T 7t — aftanf
dafrafia 3 wia &1 IRy FaR @ T o1 geeR 9@ 9 |war
XY, AR BT HE Yo T forwd o g w8 fag seeR
B 9% — YA BT e 7 %A o1 B &7 A5ar 7 a1 Jewn @ una
ST AT | € sfewer g sard &g 9 3 www oieror frar T —
FHON B T @At %q,trﬁ?ﬁﬁa}ﬁrq ‘mﬂaa%ﬁrgwmm
ﬂmﬂﬁqﬁfﬂfﬁﬁﬁw‘ﬂTWI

Cases referred



LLR.[2017]JM.P. = State Bank of India Vs. Vishwas Sharma (DB) 879

- AIR 1974 SC. 696, AIR 1988 SC 37, AIR 1996 SC 484, (1994) 2
SCC 537, AIR 1973 SC 1227. : x

R.C. Sinhal, for the Bank,
) Vis_kwas Sharma, workman, present in person.

| " ORDER . A
" The Order of the Court was . delivered ) by' :
HeManT Gurta, C.J. :- These are writ petitions challenging the award dated
30.01.2015 passed by the Central Government Industrial Tribunal Cum Labour
Court, Jabalpur. (for short “the Tribunal™). The Tribunal by the said award,

substituted an order of punishment of dismissal to that of compulsory
retirement. ‘

2. The said award is challenged by the Bank in writ petition
No.2625/2016 whereas writ petition No.1040/2016 is preferred by the
workman. .

3. The dispute relating to dismissal of the services of the workman in
April, 1999 was referred for adjudication to the Tribunal. The services of the
workman were dismissed after conducting regular enquiry. After an enquiry
officer submitted report, show cause notice was served upon the workman
and after considering the reply, punishment of dismissal was unposed

4. Earher the Tribunal in its order dated 14.09.2010 returned a ﬁndmg
that the enquiry conducted against the workman is proper and legal. Still further,
in the award impugned, the learned Tribunal affirmed the finding recorded
against point No.1 i.e. whether the misconduct alleged against workman is’
proved from evidence in enquiry proceedings. Having returned such finding,
on issue No.2 it held that the workman has completed about 15 years of
service, therefore, the punishment of dismissal needs to be converted into
compulsory retirement so as to enable the workman earn his pension.

5. Learned counsel for the Bank argued that the jurisdiction of the Tribunal
in interfering with the order of punishment is limited. It cannot act as a Court
of appeal and substitute an order of punishment from that dismissal to
compulsory retirement. He relies upon the orders passed in the case of the
- East India Hotels.vs. Their Workmen-and Ors reported as AIR 1974 SC
696; Christian Medical College Hospztal Employees Union and another -
vs. Christian Medical College Vellore Association & Ors reported as AIR
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1988 SC 37; B.C Chaturvedi vs. Union of India reported as AIR 1996 SC
484 and the order passed by the Hon'ble Supreme Court in the case of State
Bank’ of India and others vs. Samarendra Kishore Endow and another
reported as (1994) 2 SCC 537.

6. On the other hand, the workman who appeared in person stated that
he had not been given benefit of pension though the award was announced
wayback on30.01.2015. :

7. . We have heard learned counsel for the Bank and the workman in
person. We find that after Section 11 A was inserted in the Industrial D1sputes
Act, 1947 (for short'the Act) on 15.12.1971, the Supreme Court has examined
the scope of such provision in a judgment reported in The workmen of M/s
Firestone Tyre & Rubber Co. of India P.Ltd. vs. The management and
others, AIR 1973 SC 1227 . It held as under:-

30.  Thiswill be a convenient stage to consider the coritents
of Section 11A. To invoke Section 11A, it is necessary that an
industrial dispute of the type mentioned therein should have
been referred to an industrial Tribunal for adjudication. In the
course of such adjudication, the Tribunal has-to be satisfied -

. that the order of discharge or dismissal was not justified. If it

‘comestosuch a conclusion, the Tribunal has fo set aside the
order and direct reinstatement of the workman on such terms
as it thinks fit. The Tribunal has also power to give any other
relief to the workman including the imposing of a lesser .
punishment having due regard to the circumstances. The
proviso casts a duty onthe Tribunal to rely only on the materials
onrecord and prohibits it from taking any fresh evidence. Even
a mere reading of the section, in our opinion, does indicate
that a change in the law, as laid down by this Court has been
effected. According to the workmen thé entire law has been
completely altered; whereas according to the employers, a very
minor change has been effected giving power to the Tribunal
only to alter the punishment, after having held that the
misconduct is proved. That is, according to the employers,
the Tribunal has a mere power to alter the punishment after it
holds that the misconduct is proved. The workmen, on the

* other hand, claim that the law has been re-written. -
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. 37.  Wearenotinclined to accept the contentions advanced -
on behalf of the employers that the stage for interference under -

- Section 11A by the Tribunal is reached only when it has to
consider the punishment after having accepted the findirig of
‘guilt recorded by an employer. It has to be remembered thata -
Tribunal may hold that the punishment is not justified because
the misconduct alleged and found proved is such that it does -
not warrant dismissal or discharge, The Tribunal may also hold
that the order of discharge or dismissal is not justified because
the alleged misconduct it self is not established by the evidence.
To come to a conclusion either way, the Tribunal will have to
reappraise the evidence for itself, Ultimately it may hold that
the misconduct itselfis not proved or that the misconduct proved
does not warrant the punishment of dismissal or discharge.
That is why, according to'us, section 11 A now gives full power
to the Tribunal to go into the evidence and satisfy itself on
both these points. Now the jurisdiction of the Tribunal to
reappraise the evidence and come to its'conclusion enures to
it when it has to adjudicate upon the dispute referred to it in
which and employer relies on the findings recorded by him in
a domestic enquirer. Such a power to appreciate the evidence
and come to its own conclusion about the guilt or otherwise
was always recognized in a Tribunal when it was deciding a
dispute on the basis of eviderice adduced before it for the first
time. Both categories are now put on a par by Section 11A.

38.  Another change that has been effected by Section 11A
is the power conferred on a Tribunal to alter the punishment
imposed by an employer. If the Tribunal comes to the
conclusion that the misconduct is established, either by the
+ domestic enquiry accepted by it or by the evidence adduced
before it for the first time, the Tnbunal originally had 10 power
to interfere with the punishment nnposed by the management
Once the misconduct is proved, the Tribunal had to sustain
the order of punishment unless it was harsh-indicating
victimization. Under S. 11A, though the Tribuhal may hold that -
the misconduct is proved, nevertheless it may be of the opinion
that the order of discharge or dismissal for the said misconduct:
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is not justified. In other words, the Tribunal may hold that the
proved misconduct does not merit punishment by way of
discharge or dismissal. It can, under such circumstances, award

" to the workman only lesser punishment instead. The power to

interfere with the punishment and alter the same has been now
conferred on the Tribunal by S. 11A.

On the other hand, the judgment referred by the learned counsel for
the Bank in the case of the East India Hotels (supra) pertains to an incident
which occurred on 24th November, 1969 and an industrial dispute was raised
and referred by the Govt. on 24th Nov, 1970. That was a case prior to insertion
of section 11A of the Act which has been, in fact, noticed by the Court in

para-5 of the order which reads as under:-

9.

5. This appeal is by special leave against the award of the
Tribunal. It is not denied that the Tribunal was in error in
applying Section 11A of the Act to this case, because the
complaint, the enquiry, the report and the reference were all
prior to the coming into operation of this section on December
15, 1971. This Court held in The Workmen of Firestone Tyre
& Rubber Co. of India (Pvt.) Ltd. v. The management and
Ors. (1) (1973) 1 Lab. LJ-278 (AIR 1973 SC 1227) that
Section 11A has no retrospective operation as it not only deals
with procedural matters, but also has the effect of altering the
law laid down by this Court in this respect by abridging the
rights of the employer inasmuch as it gives power to the Tribunal
for the first time to differ both on a finding of misconduct arrived
at by an employer as well as with the punishment imposed by
It veeeceeansrrennnns On the other hand, the Tribunal proceeded
on the basis that the enquiry was not vitiated, but it had power
under Section 11A to arrive at a different conclusion and award
a different punishment. That apart, even the evidence justified
the conclusion arrived at by the Enquiry Officer.

In the judgment reported as Christian Medical College Hospital
Employees’ Union (supra), it has been held that Section 11A confers power
on the Industrial Tribunal or the Labour Court to substitute a lesser punishment
in lieu of the order of discharge or dismissal passed by the management but it
cannot be considered as conferring an arbitrary power on the Industrial Tribunal
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or the Labour Court. In the present case, learned Tribunal has recorded a
finding that having rendered 15 years of service, the pumshment of dismissal
is not justified, therefore, it is not an arbitrary exercise of powers. The
judgments in the case of B.C Chaturvedi's case (Supra) does not relate to
the proceedings before the Industrial Tribunal. The scope of interference in
proceedings under Article 226 of the Constitution or in proceedings before
the civil Court are materially different than the power conferred on the Labour
Court or Industrial Tribunal under Section 11 A of the Act, Under section 11A
of the Act, the Tribunal has been conferred power to re-appreciate the evidence
and to examine as to whether the finding of misconduct returned by the
employers is fair and reasonable and even if such finding is in favour of the
employer, the Tribunal has been conferred power to interfere in the order of
punishment as well,

10. In view of the above, we find that the judgment in the of B.C
- Chaturvedi's case (Supra) is of no avail to the argument advanced by the
learned for the Bank. In Samrendra Kishore's case (supra), the disciplinary
proceedings were challenged in a writ petition. While considering the scope
of interference while exercising the power of judicial review under Article
226 of the Constitution, the Court held that it is not the function of the High
Court in a writ petition under Article 226 of the Constitution to review the
evidence and arrive at an independent finding of fact on the issue. But the
present case is not of invoking the jurisdiction of this Court under Article 226
of the Constitution but invocation of jurisdiction of the Tribunal under Section
11A of the Act. As mentioned in the preceding paragraphs, the Tribunal has
got the power to re-appreciate the evidence and also interfere on the quantum
of punishment. This jurisdiction is not vested upon the Wnt Court or with the
Civil Court.

11.  Learned counsel for the Bank raised another argument that in terms
of the State Bank of Indore (Employees") Pension Regulation, 1995 (for short
" "the Regulations"), the workman would not be entitled to pensionifan order
of punishment has been substituted to compulsory retirement. The reliance is
placed upon Regulation 33 which reads as under:-

33.Compulsory retirement pension:-

(i) Anemployee éompulsorily retired from service as
a penalty on the 1st day of November, 1993 in terms of
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Service Regulations or Settlement by the authority higher than
the authority competent to impose such penalty may be granted
pension at a rate not less than two-thirds and not more than
full pension admissible to him on the date of his compulsory
retirement if otherwise he was entitled to such pension on
superannuation on that date.

Whenever the Competent Authority passes an order
(whether original, appellate or in exercise of power of review)
awarding pension at a rate less than the full pension admissible
under these regulations, the Board of Directors or its Executive
Committee shall be consulted before such order is passed.

A pension granted or awarded under sub-regulation

(1) or, as the case may be, under sub-regulation (2), shall not

be less than the amount of rupees three hundred and seventy
- five per mensem.

12.  He thus contended that the workman has completed only 15 years of
service and has not attained the age of superannuation, therefore, on account
of imposition of penalty of compulsory retirement, therefore, he will not be
.entitled to pension. On the other hand, the workman argued that he has
completed qualifying service of 10 years, therefore, he would be entitled to
pension having rendered qualifying service in terms of Regulation 14 of the
Regulations,

13.  We find merit in the argument raised by the counsel for the Bank that
if a punishment of compulsory retirement is imposed, that will not entitle the
workman to pension unless he was entitled to pension on superannuation.
Since the workman was not to superannuate in the year 1999, therefore, an
order of punishment of compulsory retirement may not entitle him for the benefit
'of pension but, the intention of the Tribunal is categorical when an order of
punishment was substituted so as to entitle him to the pensionary benefits. The
pension cannot be paid was neither raised before the Tribunal nor examined
at the time of rendering its award by the Tribunal, therefore, we modify the
impugned award passed by the Tribunal substituting the order of punishment
of dismissal to that of compulsory retirement and remit the matter to the Tribunal
to consider as to which other punishment can be imposed so as to make the
workman eligible for pensionary benefits or such other punishment, which the
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-Tnbunal may consxder appropriate in the facts of the case.

14, In view of the above, the writ petition filed by the Bank is allowed
partly. Matter is remit back to the Tribunal for fresh demswn on the quantum
of punishment,

15.  Parties through their counsel are dlrécted to appear before the Tnbunal

“on 19.06.2017. The writ petition filed by the workman also stands dxsposed

of in the light of the aforesaid order.

Order accordingly.

LL.R. [2017] M.P., 885
APPELLATE CIVIL
Before Mr. Justice Alok Verma
M.A. No. 482/2016 (Indore) decided on 21 September, 2016

SEVANTIBAI & ors, - ...Appellants
Vs, .
BABUSINGH & anr. ...Respondents

Civil Procedure Code (5 of 1908), Order 43 Rule 1 & 2 —Appeal
against order of setting aside judgment and decree and remandmg the
matter for rétrial - In appeal respondent filed two applications, one
under Order 6 Rule 17 C.P.C., amendment sought, that u/S 169(2)
MPLRC 1959, respondent No. 1 got bhumiswami rights after remaining
possession for two years and other application under Order 41 Rule
27 C.P.C. for taking documents on record to show possession over the
property, appellate Court allowed both applications — Held — Possession
of respondent No. 1 was undisputed, he raised plea of adverse
possession also according to appellant the land was given to respondent
No. 1 on Ardhbatai, she claimed possession u/S 168 MPLRC, therefore
this question can be decided on the basis of material available on record
—Certified copy of Khasra can be admitted without any evidence and
read in evidence — Merely on producing some additional document,
which was already in possession during pendencey of suit, matter should
not be remanded to trial Court — Order of remand set aside, appeal
allowed. (Paras 5,10 & 11)

ﬁﬁamwfﬁmﬁwa #7 5), AT 43 FT 1 T 2 — Pofg q
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Siraj Khan, for the appellant.
Harshad Wadnerkar, for the respondent No. 1.

(Supplied: Paragraph numbers)
ORDER

ALOK VERMA, J. :~ This Miscellaneous Appeal is directed against the
order passed by léarned Additional District Judge, Manawar, District-Dhar in
civil suit appeal No.4-A/13 whereby learned Additional Sessions Judge set-
aside the judgement and decree passed by learned Civil Judge Class-II,
Manawar, District-Dhar in civil suit No.2-A/11 dated 22.12.2012 and
remanded the matter back to the trial court for retrial.

2.~ - The admitted facts are that deceased-Amar Singh who is husband of
appellant No.1 Sevantibai and father of appellants No.2 to 6 and brother-in-
law of respondent No.1 Babusingh. Amar Singh died in the year 1997. It is
also admitted that suit property bearing survey No.238 area measuring 1.99
hectare situated at village Kawathi is recorded in the name of deceased-Amar
Singh. Earlier the suit property belonged to one Rupabai wife of Umrao Singh.
Respondent No.1 Babusingh filed a suit for declaration and permanent injunction
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against the appellants averting therein that the deceased-Amar Singh being
" closely related to him wanted to purchase the suit property from Rupabat but
he was not having necessary resources and amount for payment of price of
the land. Accordingly, he requested respondent-Babusingh to make payment
on his behalf to Rupabai and it was agreed between them that the whole
amount would be refunded back to him within two years and if he failed to
return the amount, respondent-Babusingh would become absolute owner of
the land. Under these conditions, a sale deed was executed on 11.01.1988.
After execution of sale deed, an agreement was also executed on 23.02.1988
in which it was mentioned that respondent-Babusingh came in possession of
the land immediately after execution of sale deed on 11.01.1988 and he was
cultivating the land. :

3. Subsequently, deceased-Amar Singh could not refund the amount within
the stipulated period of two years, and therefore, after his death in the year
1997, a suit was filed for declaration and permanent injunction, in which, the -
ownership of the land was tlaimed on the basis of adverse possession also.

4. The appellants filed a written statement stating therein that the facts

-stated by the respondent-Babusingh were all incorrect. After death of
deceased-Amar Singh in year 1997 being the widow, she gave the land on
ardhbatai to respondent-Babusingh, who took the original sale deed being
closely related to deceased-Amar Singh. Appellant No.1 gave him original
papers in good faith, Respondent No.1 stopped paying profit from the year
2004, and therefore, they also filed a counter claim in that suit. Learned trial’
court gave a finding and did not found the facts stated by respondent as proved.
However, counter claim was allowed and the trial court gave a finding that the
land was given on ardhbatai by the appellant to respondent No.1.

5. Aggrieved by these findings, the appeal was filed by the respondent in
which he also'filed two applications one under Order 6 Rule 17 of C.P.C. and
another under Order 41 Rule 27 of C.P.C. By application under Order 6
Rule 17 of C.P.C., - an amendment was sought to be made that under section
169(2) of M.P. Land Revenue Code, respondent No.1 acquired rights of
Bhumi Swami after remaining in possession for two years. Learned lower
appellate court opined that whether under section 169(2) of M.P. Land
Revenue-Code, respondent No. 1 acquired Bhumi Swami or not is a mixed
question of law and fact. Similarly, by application under Order 41 Rule 27 of
C.P.C: various documents to show possession over the suit property like
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certified copy of Khasra, electricity bill and receipt for payment of land revenue
were sought to be brought on record. : .

-6. - Learned lower court allowed both the applications. The learned lower
court further opined that issue No.4 was disposed of merely in eight lines and
detailed appreciation of evidence was not made by the trial court, and on
these three grounds, matter was rerhanded back for retrial.

7. Counsel forthe appellants places reliance on judgement of Co-ordinate
Bench of this Court in case of 4rvind S/0 Ganga Vishnu (Dr. ) Vs. Mannalal
S/0 Bherulal Keer, reported at 2009(1) M.P.L.J. 621, in which, Co-ordinate
Bench places reliance on observations made by Hon'ble Apex Court in case
of P. Purushottam Reddy and another Vs. Pratap Steels Ltd, , reported at
(2002) 2 SCC 686 and held that only when case is made out for retrial under
the provisions of rule 23 and 23-A of rule 41 C.P.C., the matter can be
remanded back for the trial. On this point only, the appellant has cited
judgement of Co-ordinate Bench of this court in case of Pushpa Devi Vs.
Harvilas & others reported at 2013(4) MPLJ 135, and judgement of Hon'ble
Apex Court in case of Municipal Corporation, Hydrabad Vs. Sunder Singh
reported at (2008) 8 SCC 485. : '

8. While the respondent relies on judgement passed by Co-ordinate
Bench of this court in case of Gendalal & others Vs. Jasoda Bai & another
reported at 2010(5) M.P.H.T. 254, in which, it was held that if a lessee is in
contravention of provisions of section 168 of M.P. Land Revenue Code, the
lessee acquires status of occupancy tenant by virtue of section 169 of the
Code.

0. In this appeal, however, it is to be seen whether the plearaised by the
respondent of acquiring status of occupancy tenant under section 169(2) of
M.P. Land Revenue Code and also in light of document produced by him and
whether remand of the case and retrial is warranted or not.

10.  After taking into consideration the arguments raised by counsel for the
appellants as well as the counsel for the respondent, this court is of considered
opinion that remand in this case is not required. Respondent No.1 being in
possession of the suit property is undisputed. According to respondent No.1,
he came in possession of the land after registered sale deed in favour of
deceased-Amar Singh in the year 1988 itself, and therefore, he also raised
plea of adverse possession. However, according to appellant, the land was
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given to respondent No.1 on ardhbatai as she was the only widow of
deceased-Amar Singh. She claimed possession of the land under the provisions
of section 168 of M.P. Land Revenue Code being widow, she can gave her
land on lease for a period exceeding one year, and therefore, respondent
No.1 does not get benefit of provision of section 169(2) of the Code.

11. Tn opinion of this court, this question can be decided on the basisof |
material available on record. Also the certified copy of Khasra can be admitted-
without any evidence and read in evidence, and therefore, merely by producing

_ some additional document which was already in his possession during
pendency of the suit matter should not have been remanded back by the trial
court.

12.  Inthis view of the matter, the order passed by learned Appellate Court
below is liable to be set aside and this appeal deserves to be allow~d.

13. Accordlngly, the appeal is allowed.

14.  The impugned order passed by learned Appellate Court below dated
29.01.2016 is set-aside judgement and decree passed by trial court is restored.

15.  The appellate court is directed to hear the case on merit and decide
according to law.

Appeal allowed.

- LL.R. [2017] M.P., 889
APPELLATE CIVIL
Before Mr. Justice Vivek Agarwal
S.A. No. 551/2010 (Gwalior) decided on 8 November, 2016

GAJRAJ SINGH ...Appellant
Vs.
STATEOFM.P. &anr. - ...Respondents

A. Constitution — Article 3004 — Protection thereof - When
can be claimed — Held —To claim protection of the Article, onus is on
the person claiming to show that the land in question is his property
and he had acquired Bhuniiswami rights. (Para 13)

7 GIEIT ~ FEBT 3007 — TS WGV — B Ar fHAT ™I
gFar 2 — afufeiRe — aqe8e @ WA BT AT B9 ©Y, <ET B
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IR A W 7w 7R 31 AR 2 5 yrrra qfy sud) woRe € qem vad
qfrwarft & afer affa s R o) ' :

B. Forest Act (16.0f 1927), Section 6 — Personal notice to
the possessor — Whether required — Held — Section 6 only requires
that Forest Settlement Officer shall publish in local vernacular in every
town and village in the neighbourhood of the land comprised thierein, a
proclamation specifying as nearly as possible, the situation and limits
of the proposed forest; explaining the consequences which will ensue
on the reservation of such forest and fixing a period notless than three
months from the date of such proclamation, and requiring every. person
claiming any right u/S 4 or 5 either to present to Forest Settlement
Officer a written notice specifying or to appear before him and state
the nature of such right and the amount and particulars of the
compensation claimed in respect thereof — There is no provision of
issuing personal notice to the possessor of the land. (Para 8)

. T HIETIT (1927 BT 16), £IIvT 6 — TEIRD &) SafFEw
fed — w7 i ¢ - afiPaifRe — a6 ¥ Paw Tw aiftg @ Ry
T TR Ffeenl, wAfae G @ ae-Te @ uels TR g 9
ﬁ',uwﬁﬂaﬁaﬁﬁaﬁrﬁ?ﬁmsﬁaﬁuwﬁmﬁﬁﬁﬁmmﬁgm
mﬂ'aﬁmaﬂﬁwmqﬁwﬁaﬁ-mmﬁawmw
m,mwaqaﬁmﬁmﬁmmmaﬁmﬁwaﬂﬁ@am
4315 @ AT ISR &7 7197 S A TAD wafrd 97 AIRATTA
FfErerl B ww aftrpe @1 Wey @k s waw ¥ 5 T Ry @
T @Y R U9 faiifeat @1 wem ar ot fafew Aiftw ¥ Rfiie ow
gqmmmﬂwﬁmaﬁmuﬁamaﬁmﬁmmgmw
AIST F GBI TN — Y G wewdr Y@ a7 @ Aaf¥aTd ey ar
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C Madhya Bharat Zamindari Abolition Act, (13 of 1951),
Section 4/37-38 — Vesting of Iand in State — Held — Beed land got vested
in the State automatically — Onus is on the plaintiff to prove that the
land in question was not a Beed land, but Khud-kasht Iand which was
recorded as Beed land — It is also not the case that Khud-kasht land
has been given on lease — Thus the ratio of Devi Singh, Gorabai and
Gordhandas case is not applicable in present case. (Para5 & 6)

7 Y NG TN 9 ciT G (1951 ®T 13), Srer
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B. Raj Pandey, for the appellant.
Nidhi Patankar, G.A. for the respondent No. 1/State.

JUDGMENT

VIVEK AGARWAL, J. :- This second appeal has been filed under
Section 100 CPC arising out of the judgment and decree dated 27.9.2010
passed by the learned District Judge, Vidisha, in Civil Appeal No.25-A/2010,
whereby the judgment and decree dated 29.3.2010 passed by the IV Civil
Judge, Class II, Vidisha, in civil suit No.75-A/2009 has been affirmed.

2. According to the appellant, his forefathers had obtained ownership
rights in relation to the land contained in survey No.47 measuring 2.257
hectares situated in village Mehdon,Tahsil Gyaraspur Distt. Vidisha and as
such his grandfather Tarwar Singh was declared to be Bhumiswami by an
order dated 21.2.1969 by the Sub Divisional Officer, Vidisha, therefore,
notification declaring the said land as reserved forest land could not have
effect of affecting the title which has already vested in the plaintiff/appellant.
According to the learned counsel for the appellant, since his grand-father was
a Pakka Krishak at the time of enactment of Zamindari Abolition Act, 1951
as defined in Section 2(e) of the said Act, therefore, Bhumiswami rights
conferred on the appellant have been arbitrarily disturbed in the light of the
notification dated July 25th 1986 declaring the said land as reserved forest. It
is also submitted that the notification does not mention name of his village
correctly, and therefore, such notification is not binding on the appellant. It is
further submitted that in terms of the provisions contained in Section 36 of the
Indian Forest Act, 1927, service of notice was required to be effected
personally on the plaintiff and in absence of such service, findings recorded
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by the Courts below are perverse. Learned counsel for the appellant has also
-~ submitted that the first appellate Court has not adverted to the merits of the
- case and has rejected the first appeal on the ground of non-maintainability of
the civil suit in terms of the provisions contained in Section 20 of the Indian -
Forest Act, 1927,

3. In support of the contention that appellant had become Bhumiswami, .
appellant has placed reliance on the judgment rendered by this Court in the
case of Devi Singh & Ors. v. State of M.P. & Ors., as reported in 2007 RN
107 wherein it is held that in terms of Section 2 (c) of the Zamindari Abolition
Act, 1951 'Khudkasht" land of Zamindar recorded as "Beed" is to be treated
as Khudkasht and not Beed. Similarly, reliance has been placed on the
judgment in the case of Gordhan Das Vs. Phirkan and others as reported in
2002 RN I (SC) wherein the Supreme Court has held that defendants
possession since before commencement of the Zamindari Abolition Actif
proved, then such defendant acquires the status of Pakka tenant. Appellant
has also placed reliance on the judgment of the Supreme Court in the case of
Gorabai (Smt.) and others vs. Ummed Singh (Dead) by LRs. and others
as reported in 2004 RN 201 (SC) wherein land recorded as Khudkast in
1942 when it was given to tenant for 8 years, period of lease expired before
the date of vesting, land in possession of the tenant as trespasser on the date
of vesting, ex proprietor taking action for restoration of possession, he is
entitled to have the possession as ex proprietor and becomes tenant of
government. By placing reliance on these Judgments, learned counsel for the
appellant has tried to bring home the issue that since his grand-father was a
Pakka Krishak, therefore, he by virtue of possession, had become Bhumiswami
and no interference could have been made in the Bhumiswami rights which
had already materialized in favour of the plaintiff by operation of notification
dated 25th July, 1986. '

4. Learned trial Court has clearly noted that Zamindari Abolition Act was
notified in the Gazette on 25th June, 1951 and as per that Act Pakka Krishan
(sic:Krishak) has been defined in Section 2(e) as under :-

"2(e) "Pacca tenant" means Pacca tenant as defined in clause
(vii) of Section 54 of the United State of Gwalior, Indore and
Malwa (Madhya Bharat) Revenue Administration and Ryotwari
Land Revenue and Tenancy Act, Samvat 2007"
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Simila;'ly, Section 54 (vii) of the United State of Gwalior, Indore and Malwa
(Madhya Bharat) Revenue Administration and Ryotwari Land Revenue and
Tenancy Act, Samvat 2007 defines Pacca tenant as under :-

"(vii) Pakka tenant-means a tenant who has been or whose
predecessor in interest had been lawfully recorded in respect
of his holding as a "Ryot Pattedar", "Mamuli Maurusi", "Gair
Maurusi" and "Pukhta Maurusi" when this Act comes into force
or who may in future be duly recognized as such by a
competent authority."

5. Zamindari Abolition Act defines Khudkasht in Section 2(¢) which reads
as under :- . )

"2(c) "Khd-kasht" means land cultivated by the Zamindar
himself or through employees or hired labourers and includes
sir Jand"

Section ?;(1) of the Zamindari Abolition Act provides as under :-

""3. Vesting of proprietary rights in the State.-(1) Save as
otherwise provided in this Act and subject to the provisions of
Section 8, on and from a date to be specified by a notification
by the Government in this behalf (hereinafter referred to as
the date of vesting) all proprietary rights in a village, muhal,
land, chak or block in Madhya Bharat vesting in a proprietor
of such village, muhal, land, chak or block as the case may
be, or in a person having interest in such proprietary right
through the proprietor shall pass from such proprietor of such
_ other person, to and vest in the State free of all encumbrances.”

Similarly, Section 4(1)(a) of the Zamindari Abolition Act reads as under :-

"4. Consequence by the vesting of an estate in the State.-
(1) Save as otherwise provided in this Act when the notification
under Section 3 in respect of any area has been published in
the Gazette, then, notwithstanding anything contained in any
contract, grant or document or in any other law for the time
being in force, the consequences as hereinafter set forth shall
from the beginning of the date specified in such notification
(hereinafter referred to as the date of vesting) ensue, namely:-



894 Gajraj Singh Vs. State of M.P. LL.R.[2017]M.P.

(a) all rights, title and interest of the proprietor in such area,

" including land (cultivable, barren or Bir), forest, trees, fisheries,
wells (other than private wells), tanks, ponds, water channels,
ferries, pathways village-sites, hats, and bazars and mela-
grounds and in all sub-soil, including rights, if any, in mines and
minerals, whether bemng worked or not shall cease and be vested .
in the State free from all encumbrances.” ' '

Section 37 and 38 of the Zamindari Abolition Act reads as under :-

"37 Conferral of pacca tenancy rights on proprietor.- (1)
Every proprictor who is divested of his proprietary rights in an
estate, chak, block or Muhal shall, with effect from this date
of vesting, be a pacca tenant of the Khud-kasht land in his
possession and the land revenue payable by him shall be
determined at the rate fixed by the current settlement for the
same kind of land.

(2)  Ifthere are more persons than one having interest in
land held as Khud-kasht immediately before the date of
vesting, any such person may apply for a partition of his share
in the land to the Tahsildar who shall proceed according to the
provisions of Section 69 of Madhya Bharat Revenue
Administration and Ryotwari Land Revenue and Tenancy Act,
Samvat 2007 and in case of partition shall rateably apportion
the assessed rent:

Provided that no such partition shall be made if any
question of title is raised until such question has been decided
by a competent Court. :

Explanation.- For the purposes of the aforesaid
proviso, the claim by any proprietor that he holds any land in
exclusive ownership or that he had acquired any Khud-kasht -
land exclusively for himself shall be deemed to be a question
of title.

» (3) IfaTahsildarisof opinion that for preventing

~

multiplicity of proceedings, or for any other reason it would be
just and convenient to join as parties all persons who held

~
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- . shares:in the estate or Muhal before the date of vestmg he
may order all such persons to be joined as parties.:

_ ) 38 Conferral of pacca tenancy right on tenant
. and Sub-tenants. -(1) Subject to the provisions of this section,
o every ténant of a proprietor shall be deemed to be a pacca
tenant of the land compnscd in hlS holdlng from the date of
.. vesting, : : - -

o (2) . Every sub-tenant or tenant of a sub-tenant who -
‘ depos1ts with the Tahsildar within the period specified in sub- -
section(3) and (4) the followmg amount to be paid to propnetor
or tenant or sub-tefiant as his case may be, shall be deemed
to be a pacca tenant of the land comprised i in his holding, Till
amount is dep051ted his former status shall continue. The right
of becoming a pacca tenant by depositing money shall firstly
be that of the tenant of the sub-tenant, if any, and ifhe fails to
“deposit money shall be that of the sub-tenant." )

' Thereforc itis appa:ent that plamtlff had filed Ex.P/1; copy of the Khasra for
the year 2006-07, in which his name is recorded as KabJ edar. Sumlarly, Ex.P/
2 isthe order of SDO dated 21st February; 1969 holding that ¢ on abohtlon of
Zamindari Tarwar Singh become Pakka Krishak, but there is ho document
on record to show that plaintiff or his grand-father was in possession of the
suit land as Khudkast or Pakka Krishak at the time of enforcement of Zamindari
Abolition Act giving them riglits of Bhumiswami. It is also apparent from the
records that suit land has been shown as Beed land, and therefore, such land
got vested in the State automatically. The judgment in the case of Devi Singh -
(supra} is distinguishable inasmuch as suit land does not reflect that the land in
question was Khudkasht land of Zamindar which was recorded as Beed. In
absence of any such docuientary evidence to show that the land in question
was Khudkast land of Zamindari, same cannot be presumed to be Khudkast
land, and therefore, onus was on the plaintiffto prove that Iand in question
was not a Beed land, but a Khudkast land which was recorded as Beed land.
Since that burden has not been dlscharged ratio of that case is not in favour
of the plaintiff. Slmlla.rly, tatio in the case of Gorabai (supra) is also not_
applicable to the facts of the present case inasmuch as in terms of the provisions
contained in Section 4(2) proptietor of a land has been held to continue to
' remam in possessxon of the Khudkasht land if it was so recorded i in the annual
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village papers in any of the years before the date of vesting. In the present
case, it is not the case of the plaintiff that his Khudkasht land was given on
lease, and therefore, after expiry of the lease, land stood vested inhim asa
proprietor. In absence of such case being made, the ratio of the judgment of
Gorabai (supra) is also not applicable to the facts and circumstances of the
case.

6. In the case of Gordhan Das (supra), the issue which has been decided
is that in terms of the provisions contained in Section 3 8(1) if a party is able to
show his possession before the commencement of the Zamindari Abolition
Act, then such party acquires status of Pakka tenant. In the present case,
appellant has failed to discharge his burden to show his possession prior to
25th -June, 1951 when Zamindari Abolition Act, 1951 came into being. Thus,
ratio of this judgment is also not applicable to the facts and circumstances of
the present case. :

7. At this stage, it will be proper to consider other arguments advanced
by the learned counsel for the appellant, namely provision of Section 36 of the
Indian Forest Act, 1927 requires service of notice personally on the possessor

of the land. It is important to refer to the provisions contained in Section 36 of
" the Indian Forest Act, 1927. Section 36 ‘deals with power to assume
management of forests. It reads as under - °

36. Power to assume management of forests.-(1) In case
of neglect of, or wilful disobedience to, any regulation or
prohibition under section 35, or if the purposes of any work to
be constructed under that section so require, the State
Govemment may, after notice in writing to the owner of such
forest or land and after considering his objections, if any, place .
the same under the control of a Forest-officer, and may declare
that all or any of the provisions of this Act relating to reserved
forests shall apply to such forest or land.

8. In the opinion of this Court, so also as is apparent from the notification
Ex.D/2, said notification was issued under the provisions of Section 4 of the
Forest Act. Section 4 of the Forest Act deals.with notification by the State
Government which reads as under :-

"4.Notification by State Government.-(1) Whenever it has
been decided to constitute any land a reserved forest, the State
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- Govémment shall issue a noti_ﬁcation in the official Gazette-

{a)  declaring that it has been decided to constitute such
land areserved forest; ) :

(b) . specifying, asnearly as possible, the situation and Iimits
~ of such land; and . ‘ : '

() appointing an officer (hereinafter called "the Forest
Settlement-officer") to inquire into and determine the existence,
nature and extent of any rights alleged to exist in favour of any
person in or over any land comprised within such limits or in
or over any forest produce, and to deal with the same as
provided in this Chapter.

Explanation.-For the purpose of clause (b), it shall be sufficient
to describe the limits of the forest by roads, rivers, ridges or
other well-known or readily intelligible boundaries."

Section 6 provides for proclamation by Forest Settlement-officer and Section
7 provides for inquiry by Forest Settlement -officer. Section 9 provides for
extinction of rights in respéct of which no claim has been preferred under
Section 6 and of the existence of which no knowledge has been acquired by
inquiry under Section 7, shall be extinguished, unless before the notification
under section 20 is published, the person claiming them satisfies the Forest
Settlement-officer that he had sufficient cause for not preferring such claim
within, the period fixed under section 6. Thus, it is apparent that there is no
provision for personal notice and Section 6 only requires that Forest
Settlement-officer shall publish in the local vernacularin every town and village
in the neighbourhood of the land comprised therein a proclamation specifying,
as nearly as possible, the situation and limits of the proposed forest, explaining
the consequences which, as hereinafter provided, will ensue on the reservation
of such forest; and fixing a period of not less than three months from the date
of such proclamation, and requiring every person claiming any right mentioned
in section 4 or section 5 within such period either to present to the Forest
Settlement-officer a written notice specifying or to appear before him and
state, the nature of such right and the amount and particulars of the
compensation (if any) claimed in respect thereof. -

9. In view of the aforesaid, clearly the provisions of Section 36 of the
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Indian Forest Act are not applicable and reliance placed by the appellant on
Section 36 is also misconceived. ' SN ;

10.  Atthis stage, learned counsel for the appellant has placed relianceon - -
_the judgment of Supreme Court in the case of Godrej and Boyce
Manufacturing Company Ltd. and Anr. Vs. State of Maharashtra and
Ors.as reported in (2014) 3 SCC 430 and has drawn attention of this Court
to paragraph 55 and'57 of the said judgment. This judgmerit pertains to the .
provisions pertaining to management and taking over of Forest Act which is
clearly not applicable to the facts-and circumstances of the present case.

11.  Appellant has also placed reliance on the judgment of the Supreme
Court in the case of Rajasthan State Road Transport Corporation and
another Vs. Bal Mukund Bairwa as reported in'(2009) 4 SCC299. Itis the
. contention of the appellant that if there was breach of fundamental procedure
as prescribed undér Section 36 of the Indian Forest Act, then question in
regard to the jurisdiction of the civil court must therefore be addressed having
ihigard to the factas to which rights or obligations are sought to be involved
sdorthsipumpse of invoking or neglecting the jurisdiction of acivil court. Placing
ﬁgliigggpg}bigijy;_igment, learned counsel has tried to impress upon tl}is-Cou'rt

Ythgglgmgqlﬁggtmellate Court has wrongly referred to the provisions of
Spetipnaf oftheindian Forest Act, 1927. But the fact of the matfer is that
' _3%@§g]}‘ayﬁgmhg§{;i§y§ggd to both the merits of the claim of the appellant,
Hsgpjm%qﬁw@%mg(ﬁ@gjgions of Section 20 of the Indian Forest Act. ‘
" ol Ibqﬁgaggrgﬁgng(gfzﬁﬁayﬂ Deputy Director of Consolidation and
s:0thexs) a2 TeBanpd: 11{1},89@ AIR.SEWH2972 it has been held that once
oastification under,Sestian:20.af thecingian Eorest Act declaring a land as
,g&?ﬁiﬁséafﬁ’iﬁﬁiiﬁﬂ%ﬁ?ﬁﬁ%&ﬁbﬁﬁhﬁﬁi&mﬁ@éﬁlﬂnd claiined by a person
oGRm taanendand ssq belonees available I iew ol he aforesaid judgment,

- ismmesfirskappelate Conyt has heldhatamerightindhguitland in favour of
 oths appellantstopdsxtingvishast lonisefibeitio aftn afogesaid judgment,
bigamest firstanpsallate: Sovsthasadresrito the pravisignsiobection 9
1,GREand bashsld that sipoe-IndianFosgstAchv R2Ads snopplsisicade in
s itssifand consains elaborateprqeasips on declaring apdagtifyiag fesemved
o dorest and that netification s binding asdesreeofisivilroutythajursdigtion -

of the civil court was impliedly,Basted zor i borrislo (yris 1) noiisznagrmos.

o 1o o TS, hers aro ospsurens Sindinasswhich aemainsd yrebutted

namely plaintiff could not prove his ownership on the suit land by adducing



ILR[2017]MP. Ramsanehi Vs. Mst. Rajjuwa . 899
- anyevidence to show that he had acquired Bhumiswami rights on abolition of
Zamindari and coming into force of the Zamindari AbolitionAct, 1951, and -
secondly appellant has failed to prove that he had taken steps as are envisaged
under the provisions of Indian Forest Act, 1927 consequent to issuance of
- notification under Section 4. Therefore, the appellant has failed to prove his
* .Bhumiswami rights over the land and has also not been able to establish that
in the event of his failure to take steps as provided under the Forest Act how
help of Section 9 CPC be taken when there is express bar.

13.  Article 300 A of the Constitution of India provides that persons are -
- not be'deprived of property save by authorities of law. It reads no person
shall be deprived of his property save by authority of law. To attract provisions
of this Article, onus was on the appellant to show that land in question was his
property and he had acquired Bhumiswami rights. As has been discussed by
the learned trial Court and first appellate Court the plaintiff could not prove
the land to be his own property, therefore, provisions of Article 300 A of the
Constitution cannot be resorted to. °

14.” Inview of the aforesaid discuésioh, no substantial question of law

emerges for decision in the present second appeal. Consequently, this appeal’
fails and is dismissed, ) ' - '

. . A.ppeal dismt‘ssed.
LL.R. [2017] M.P,,899 |
" APPELLATE CIVIL .
Before Mr. Justice Vijay Kumar Shukla
S.A. No. 381/2015 (Jabalpur) decided on 16 December, 2016

RAMSANEHI & ors. " : ' ~ ...Appellants -
MST.RAJJUWA & anr. - ...Respondents

. -Civil Law — Adverse Possession — Appellants/plaintiffs filed suit
for declaration of title on the basis of adverse possession and for ;
permanent injunction — Concurrent findings of fact — Second Appeal —
Held-No declaration can be sought on the basis of adverse possessiopw
inasmuch as adverse possession can be used as a shield and not as a
sword as per the dictum of Apex Court Jaid down in Gurudwara Sahib's
case reported in (2014) 1. SCC 669 — No Substantial question of law
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_involved — Appeal dismissed. . (Paras 6 to 9)
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Case referred:
(2014) 1 SCC 669.

Atul Anand Awasthi, for the appellant.
Deepak Awasthi, G.A. for the respondent.

ORDER

Visay KUMAR SHUKLA, J. :- The present appeal is filed under Section
100 (wrongly mentioned under Section 96 in the cause title) of Civil Procedure
Code challenging the judgment and decree dated 03.03.2015 passed by the
Upper District Judge, Sidhi to the Court of 1st Additional District Judge, Sidhi
affirming the judgment and decree dated 08.09.2014 passed by the 4th Civil
Judge Class-II dismissing the suit filed by the appellants/plaintiffs for declaration
of the entries in the revenue record infavour of the defendant no.1 isnull and
void and also to grant permanent injunction.

2. The brief facts of the case are that the appellants filed a suit for
declaration and injunction on the ground that the ancestors of respondent .
- no.1/defendant no.1 had gifted certain property to the ancestors of the
‘appellants/plaintiffs more than 50 years back and according to him the
defendant's predecessors had relinquished their rights over the property. He
has submitted that the ancestors.of the plaintiffs constructed their house on
the land gifted by the predecessors of the defendant no.1 and thereafter, they
had been enjoying the said property. However, in the revenue records the
name of defendant no.1 continued to be recorded in the records of the rights
and his name was mutated. The appellant was asserted that they remainin the
possession of the suit property since long. Claiming adverse possession the
suit was filed.
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3. Defendant no.1 denied the claim of the plaintiffs and submitted that he
is sole Bhumi Swami and possession holder of the said land. He further
pleaded that the disputed land was never transferred by his ancestors to the
ancestors of the plaintiffs and there was no adverse possession or any
relinquishment of right infavour of the plaintiffs. Considering the facts and the
records, the trial Court vide judgment and decree dated 08.09.2014 dismissed
the suit. S : ' '

4, The trial Court recorded a finding that the plaintiffs could not perfected
his title by way of adverse possession on the disputed land and the possession
of the plaintiffs was also not found proved. Further the trial Court recorded a
finding that there was no interference in the possession of the plaintiffs by the
defendant no.1. ‘

5. These findings were challenged before the Lower Appellate Court.
The Lower Appellate Court in para 8 had considered the statement of the
witness Ramsanehi Patel (PW-1) and found that there was possession of the
plaintiff on the suit land but the eviction proceedings were taken against him
before the Revenue Officer. The Court had also considered the statement of
Rajmani Kol (PW-2) and Vanshgopal Patel (PW-3). These witnesses have
‘admitted that the disputed land does not belongs to the plaintiffs and the same
is on lease land of Ramava. In para-11 the Lower Appellate Court recorded -
a finding that there is no document produced by the plaintiffs that on the what
basis he had entered into possession of the suit land and how could he claim
title over the suit land. The Trial Court had extensively considered the evidence
and the documents and thereafter, recorded the finding that the appellant could
not prove his title.

6. The suit of the plaintiff is based on adverse possession and the findings
have been recorded by both the Courts against the plaintiffs that there was no
adverse possession or continuous hostile and uninterrupted possession which
are essential ingredients for the adverse possession. However, the plaintiffs
can not based his case on the ground of the adverse possession.

7. The apex court has held in the case of Gurdwara Sahib Versus
Grampanchayat Village Sirthala and another (2014)1 SCC 669 that the
plaintiffs could not seek decree of title on the basis of plea of adverse
possession. The relevant para of the said judgment is as under:-

“In so far as first issue is concerned, it was decided in favour
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of the plaintiff returning the findings that the appellant wasin~
adverse possession of the suit property since 13. 4.1952as

" this fact had been proved by plethora of documentary evidence
produced by the appellant. However, while deciding the second

 issue, the court opined that no declaratiori can be sought on .
the basis of adverse possession inasmuch as adverse possession
can be used as a shield and not as a sword. The learned Civil
Judge relied upon the judgment of the Punjab and Haryana

" High Court in Gurudwara Sahib Sannuali vs. State of Punjab
and thus, decided the issue against the plaintiff. Issue No.3
was also, in the same vein, decided against the appellant.”

8. In the present case the appellant/plamtlff based his case on adverse
_possession which is not legally permissible to seek declaration oftitle as held
byt the Apex Court that no declaration can be sought on the basis of adverse
" possession inasmuch as adverse possession can be used as a shield and not
as a sword.

9.. Inthisviewofthe matter, I do not find any illegality or perversity in the -
concurrent findings recorded by both the Courts. This court is of the considered
‘'opinion that as the judgment of the trial Court and its findings have been duly
affirmed by the Lower Appellate court which is not perverse and in view of -
the law laid down by the Apex Court in Gurudwara Sahib's case(Supra ) as
no substantial question of law involved. Hence, the question of interference
by this Caurt does not arise urider Sectxon 100 of CPC and the appeal is
accordingly dismissed.

No order as to costs,
- Appeal dismissed. '

LL.R. [2017] M.P., 902
APPELLATE CRIMINAL
' Before Mr. Justice Ashok Kumar Joshi .
Cr.A.No. 717/1998 (.T abalpur) decided on 2 Decembet, 201 6

SURESH KUMAR & anr. _ Appellants

Vs. .
STATE OF M. P. - " ...Respondent

Penal Code (45 of 1860) Secnon 304-B/34 & 498-A and
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“Evidence Act (1 of 1872), Section II3-B Dowry death by burmng- :
" within seven years of marriage — Presumptlon — Appreciation of -

Evidence — Conviction - Held —In appreciation of the entire evidence
available on record, the prosecutmn evidence failed to prove beyond -
reasonable doubt that soon before the death of the deceased or after

‘the marriage deceased was subjected to cruelty or harassment in.
relationto demand of blcycle in dowry by the present appellantsand " -

deceased appellant/accused, thus the trial Court erred in taking resort

of Section 113-B of the Evidence Act — Prosecution remained

unsuccessful to rule out the possibility of an accidental death of
deceased — Trial Court remained unable to properly and legally analyze
the prosecution evidence available oi record, and totally over looked -
the material contradictions among the depositions of P.W: 2, PW. 3

. and P.W. 7 and miterial improvements and exaggerations introduced

for the first time in. their Court's evidence — Appellant is acquitted

~ from the charge of Seetlon 304-B/34 and 498-A of L.P.C. — Appeal .

allowed. Lo . (Paras 23 24 & 25)
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2015 M.P. 3036.
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D.S. Chouhan with R K. Shukla, for the appellants.
- Shobhna Sharma, P.L. for the respondent/State.

JUDGMENT

A.K. Josm, J. :- By this appeal filed under Section 374 of the
“Cr.P.C., the appellants have challenged their conviction and sentence recorded
in-a judgment passed by Fifth Additional Sessions Judge, Rewa on 7.3.1998
in Sessions Trial no.183/1997, whereby each appellant under Section 304-B/
34 of the IPC has been sentenced to undergo rigorous imprisonment for seven
years and under Section 498-A of the IPC to undergo R.I for three years
with a fine of Rs.200/-. Inl default of payment of fine, each appellant has been
ordered to suffer simple imprisonment for one month and both the substantive
jail sentences of each appellant have been directed to run concurrently.

2. It is not disputed that Rotan, the wife of appellant no.1 Suresh had
died within seven years of marriage. It would be significant to mention here
that during the pendency of this appeal on 31.8.2015, it has been ordered by
this Court that due to death of the other appellant Ramavtar, (who was father
of appellant No.1 and husband of another appellant) his appeal has been
abated.

3. As per prosecution story, on 28/5/1997 in the mornirig at police station
Garh, District Rewa a marg report (Ex.P-5) was lodged by the watchman
Babulal (P.W-4) that yesterday in the village Kankar about totally burnt wife
of appellant no.1 Suresh expired in the evening at 4:00 P.M. in the house of
appellants. Marg report was registered by S.0. Rajendra Prasad Tripathi
(P.W-8), its intimation was sent to SDM Sirmor. S.0. Mangawan S.P. Singh
(P.W-1) on 28/5/1997 by notice (Ex.P-1) called the witnesses to remained
present for preparing Panchnama of corpus (Ex.P-2). He prepared spot map
(Ex.P-3) in relation to house of the appellants. On the same day he seized
from the kitchen of the appellant's house a chimney made of large bottle and a
matchbox through seizure memo (Ex.P-4). The dead body of Rotan Bai aged
about 20 years was sent for autopsy to PHC Theonthar, where Dr. A.R. Maravi
- (P.W-9) started postmortem on 29/5/1997 at 9:00 A.M. and found that the
body of deceased was burnt upto 90% and except burn injury on the body
there was no any other injury and in his opinion the death of deceased caused
within 24-30 hours from starting of postmortem due to shock caused by ante-
mortem burn. He recorded postmortem report (Ex P-11). In inquest inquiry,
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statements of witnesses were recorded by Shri S.P. Singh Station Office
(sic:officer) of Police Station Mangawan. On the basis of inquest enquiry it

~ was found that the offences punishable under Section 304-B, 498-A and 34

of the IPC were committed by the appellants and deceased appellant

-Ramavtar. FIR (Ex.P-8) was recorded on 4/7/1997 at pOllCC station Garh by
. Rajendra Prasad Tl‘lpathl P.W-8).

4, During mvestlgatlon police statements were recorded and after arrest
of the appellants and Ramavtar and completing the investigation, the charge-
sheet was filed in the Court of JM.F.C., Rewa, who on 3.9.1997 committed

. the case to the Court of Sessions Judge, Rewa who transferred the sessions

trial to Fifth A.S.J., Rewa.

5. Each appellant and deceased accused Ramavtar denied the charges
framed by the trial Judge under Section 498-A/34 and 304-B/34 of the IPC.
During trial, ten prosecution witnesses were examined. It was the defence of
the appellants and Ramavtar that appellant No.1 Suresh with his wife Rutan
was living separately after his marriage from his parents and they never treated
the deceased with cruelty in her life time and never demanded a bicycle in
dowry after marriage, because appellant No.1 Suresh was already having a
bicycle. In defence, Matukdhari (D.W.1), Govind Prasad (D.W.2) and
Vishram (D.W.3) were examined for the appellants. The trial Judge relying on
prosecution evidence convicted and sentenced each appellant and Ramavtar
as stated aforesaid.

6. The learned counsel for the appellants contended that from the evidence

of reporter Babulal (P.W-4) and defence witnesses it was established that the
deceased had accidentally burnt working in the kitchen and the father and
uncle of the deceased had reached to the house of appellants in the night of

.date of incident before postmortem, but no any prompt FIR was lodged by

them, thus the story of alleged cruelty with the deceased due to demand of a
bicycle only is apparently after thought and the evidence of the relating
witnesses on the point of dowry demand and cruelty was contradictory and
unbelievable, the learned trial Judge has erred in taking assistance of
presumption of Section 113-B of the Evidence Act. Thus, acquittal of the
present appellant is prayed.

7. On the other hand, the learned pahel lawyer for the State contended
that just after the incident of burning, Rotan was not taken to hospital for
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treatment , in such situation the trial Court has nghtly relied on the evidence of
father, mother, uncle and other witnesses relating to demand of a blcyclc in
_ dowry after the marriage and for cruel treatment with the deceased, as she
had died due to unnatural death within a year from the marriage.

8. Accordlng to evidence of Dr. A.R. Maravi (P W-9) and his postmortem _
‘report (Ex.P-11), on 29/5/1997 at 9:00 A.M., he found the body of deceased '
Rootam aged 20 years upto 90% burnt and only feet were not burnt and
except burn injury there was no any other injury on the body and in his opinion,

- . the death of Rotan had caused within 24 to 36 hours from postmortem due to

shock of ante-mortem burn. In cross-examination, he deposed that it was not
possible to state that she was accidentally burnt or voluntarily burnt herself,
- S.P. Singh (PW1), who conducted inquest enquiry, also deposed that in his
enquiry, nothing was brought to his knowledge on the points that whether
Rotan burnt herself or she was accidentally burnt or burnt by other persons.

9. ' Babulal (P. W—4) deposed that on 27/5/1997 at 13-00 hours he was’
informed by a boy that the wife of appellant no.1 Suresh had burnt inside their
house, then he reached to the village Kankar and found that she was sighing
.and demanding water and on his asking she replied that when she was pouring
kerosene in Chulha to spark fire, her dhoti caught fire and thus she had burnt.
Babulal deposed that he did not go to the police station and appellant no.1
Suresh also did not go to the police station, thereafter he intimated to the
brother of deceased appellant Ramavtar and informed the father of deceased
to reach village Kankar as his daughter had burnt and despite his asking, _
Ramavtar did not went to the police station for reporting, thus in next morning
he reached to police station Garh and reported the matter. He proved his
signature on marg report (Ex.P-5), but the fact that burnt Rotan had intimated
him that she had accidentally burnt at the time of sparking the Chutha is missing
in Ex.P-5. Thus, he was declared hostile by thé prosecution. He deposed in
cross-examination that Rotan had worn the dhoti of terrycot which had stuck
to her body and deceased appellant had sent anyone to call for a taxi to
Katra.

10. Sukhlal (P.W-2) and Smt. Madhu (P.W-3) and Lalman (P. W-7), father,
step-mother and uncle of deceased respectively, deposed that Rotan was
married to appellant no.1 Suresh S/o0 Ramavtar in the summer of 1996. Sukhlal
(P.W-2) deposed that he had given a radio, wrist watch and other material at .
the time of marriage in dowry to'the in-laws' of his daughter, but could not -



- ILR[2017]MP. Suresh Kumar Vs. State of MR - 907"

give blcycle “These w1tnesses deposed that Rotan was sent to the house of -
‘appellants after the marriage and after 15 days, when she rctumed to the

© . parents house, she intimated that her husband, mother-in-law, father-in-law

gave her beatlng, harassed her, scolded her for gettmg a blcycle in dowry.

11. . Madhu (P. W- -3) deposed that Rotan had mtunated that in appellants"
- house she was dragged with her haits and was subjected to beating and it
was also stated that if a cycle:in dowry would not be-given by her parents
. then she would be murdered. But Sukhlal (P.W-2) and Lalman (P.W-7) had
- not deposed this fact. Sukhlal (P.W-2) deposed that at the time of festival of
Dashehra at his home, in-laws of Rotan had come for taking her back, then
father-in-law Ramavtar and his companions have complained that ‘;h_e bicycle
of dowry had not been given yet, then he had replied that bicycle would be
supplied within 2-4 months. Sukhlal (P.W-2) and his second wife Madhu
(P.W-3) had denied the suggestion that after the death of mother of deceased,

* . she was brought-up by her uncle Lalman (P.W-7), but Lalman (P.W-7) has
** admitted in para no.4'and 15 of his cross-examination that after the death of

natural mother of Rotan, she was brought-up by her (sic: hls) w1fe and him as
" Sukhlal had married again. S

12, In ‘the cases of dowry death arid dowry demand, the fact of any
~“demand made prior to the marriage gains importance. Lalman (P. W-7) clearly
) deposed in parano.5 of his cross-examination that before marriage of Rotan
no any dowry was fixed and before marriage it was not settled that a bicycle
would be given. In parano.5, Lalman deposed that after marriage, when her
brother Sukhlal had gone to village Kankar for taking her daughter to parents
house, then for the first time, a bicycle was demanded by the appellant no.1
Suresh and this fact was intimated to hifn by his brother Sukhlal (para 6).
Contrary to it, Sukhlal (P.W-2) deposed in para 7 of his cross-examination
that before marriage mediation was conducted by Matukdhari (D. W-1) and
at the time of marriage b1cycle, wrist watch and radio were demanded and
wrist-watch and radio were given by him at the time of marriage, but he
remained unable in giving bicycle. Thus it is clear that on the point of dowry
demand at the time of marriage, the évidence of the father of deceased is
- contradicted by his real brother Lalman (P.W-7). When for the first time bicycle
was demanded, o this point the evidence of these two brothers is not mutually
supportive and comphmentary Sukhlal admitted in para 16 of his cross~
exammatlon that at the time of mamage bicycle; transistor were not fixed as
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dowry items, he explained in para 16 that bicycle was demanded at the time

- of performing of a custom named Kaleva. He also admitted that before cross-
examination, he had never told to the pohce officials or any neighbourer about -
demand of bicycle by the appellant no.1 Suresh and his father Ramavtar

13.  Step-mother of deceased Madhu (P.W—3) deposed in para no.s of
her cross-examination that at the time of festival of Holi, Rotan had informed
her about harassment only by her husband Suresh. Thus, the possibility of
false implication of appellant no.2 and her husband could not be ruled out.
Lalman (P.W-7) deposed in para no.8 of his cross-examination that despite
after receiving information about harassment of Rotan at appellants' house
they sent her to appellants' house and before her death, no any report was
lodged in this respect,

14, Sukhlal (P.W-2) and Lalman (P.W-7) have deposed that on the date
of incident, after receiving the information of incident, Lalman reached to
Allahabad to intimate his brother Sukhlal and before the postmortem of the
deceased both of them have reached to village Kankar, where they stayed at
a house of any Kachhi. Lalman (P.W-7) deposed in examination-in-chief that
they have asked to the people of village, who have informed them that the
deceased was asked by the in-laws for plucking the Tendu leaves and before
one day to the incident, Rotan had gone for plucking leaves in the hills, but in
next morning when she was going to pluck the leaves then she was not permitted
to leave the house. Lalman (P.W-7) deposed in para 10 that neighbours have
informed that when Rotan was preparing food, then at the time of pouring
kerosene in Chulha (burner), then the flame caught her body. Contrary to his
evidence, his brother Sukhlal (P.W-2) deposed in para 12 that after reaching
to the village Kankar, they did not inquire from neighbours of the appellants
how his daughter caught fire, though he stayed the whole night at village Kankar
and on 29/5/1997 he had reached to the Teonthar hospital, where portmortem
was to be conducted, but the dead body was not shown to him. Thus, it is
clear that the evidence given by each brother is contrary to the evidence given
by the another and thus, appears to full of exaggerations and imaginations.

15.  Sukhlal (P.W-2) deposed in para 12 that from Teonthar, he reached
to police station Garh, where he lodged the report, but its copy was not
supplied to him. In this para no.12, he clearly denied the suggestion given by
defence that he never reported to Police, otherwise its copy would have been
supplied to him, In next breath, he deposed that on fifth day after the incident
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police had intimated him that he should not worry thus, thereafter he never
went to police station and his statement was not taken by anyone and he had
only lodged the report in police station. During cross-examination, he has
been contradicted with his police statement (Ex.D-1) recorded on 4/7/1997.
There is no any report of any relative of the deceased on the record. Thus, it -
is clear that to inspire confidence, Sukhlal (P.W-2), Madhu (P.W-3) and Lalman.
(P.-W-7) have introduced and amalgamated clear falsehood in their depositions. -

16.  Madhu (P.W-3) deposed in para 5 of her cross-examination that on

tenth day after the death of Rotan, she had lodged report at police station

Garh and she had gone to police station, as her husband had not reported the .
matter. Lalman (P.W-7) did not remain behind from his brother and Bhabhi.

Lalman deposed in para 12 of his cross-examination that on 30/5/1997, he

had gone to police station Garh with his wife, his Bhabhi Madhu and mother

Chameli and on that day they all have made report at police station, but copy

of their report was not supplied. In para 14 Lalman deposed that on second

. occasion, after about one month he had reached to police station with brother

Sukhlal and his wife and at that time their statements were recorded. '

17.  Some material contradictions and omissions have been established in
cross-examination of Sukhlal (P.W-2), Madhu (P.W-3) and Lalman (P.W-7)
in relation to their Court's depositions and their police statements recorded
on 4/7/1997. Their statements recorded during inquest inquiry are not on
record. Investigator Rajendra Prasad Tripathi (P.W-8) deposed in para 11 of
his cross-examination that he had not received any report lodged by the parents
or relatives of deceased and description of the harassment was not intimated
to him, thus it was not recorded by him in police statements of above mentioned
three witnesses. In para no.12 he deposed that he received copy of a complaint -
made by Lalman to the S.P., but he had taken back that complaint to S.P.
Office, because marg had been registered. Thus, the statements given by each
of Sukhlal (P.W-2) Madhu (P.W-3) and Lalman (P.W-7) regarding lodging of
report by each of them at police station Garh is falsified by the evidence of
Rajendra Prasad Tripathi (P.W-8), who was S.0. of relating police station at
that time.

18.  Itisunderstandable that during the lifetime of harassed daughter at
her in-laws' house, such harassment is not timely reported to the police, as
the parents try to pacify the demands of the in-laws, but in such cases, the
conduct of the parents and their other relatives after the death of concerned
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dece'aééd, gains much importance. If parents were informed by their daughter
about her physical and mental harassment at in-laws' house, then delay in
reporting the matter to the police or others would adversely affect the veracity.
of their depositions. In all of the above mentioned facts and circumistances,
the mutual contradictory evidence on material points of Sukhlal P.W-2),Madhu -
* (P.-W-3) and Lalman (P.W-7) do not inspire confidence in relation to the alleged .
dowry demand and alleged harassment in relation to it.- : -

19.  Matukdhari (D.W-1), who was mediator before the marriage,
according to the testimony of father of deceased, deposed that his daughter
has been married in the family of uncle of Sukhlal (P.W-2) and both parties .
are his relatives and dowry was not demanded before the marriage of Rotan
with appellant no.1 and after marriage appellant no.1 Suresh had started living
separately with his father and mother and Suresh was already having and
using a bicycle and after the incident Sukhlal and Lalman have never made
* any complaint to him about appellants. Govind Prasad (D.W-2) and Vishram
. (D.W-3) have also deposed thiat appellant no.1 Suresh was doing the work of
- making pattal and dotina and they have attended thie marriage of Suresh with

Rotan. Govind Prasad (D.W-2) deposed that Sukhlal (P.W-2) and Lalman -
- (P.W-7) are sons of his mamiya sasur and appellants are also his relatives and
before marriage no dowry was demanded-and no any dowry item was given.-.
Vishram (D.W-3) deposed that on the date of incident, the father-in-law of
appellant no.1 Suresh and his brother were stayed in village Kankar near to
his house and in the cremation ceremony also they were present and at that
time also it was not intimated that the deceased was being harassed by the
appellants. Thus, the evidence of Sukhlal (P.W-2), Madhu (P.W-3) and Lalman
{(P.W-7) do not appear to be natural and believable.

'20.  The allegation of demand of a bicycle 6niy in dbwry after marriage, is

- indicative of economic status of parents and in-laws' of the deceased. Inthe =~

case of Ashok Kuinar vs. State of Rajasthan (AIR 1990 SC 2134), it has -
been observed in para no.4 of the judgment as follows:- '

"Bride burning is a shame of our society. Poor never
resortto it. Rich do not need it. Obviously, because it is basically
an economic problem of a class which suffers both from ego
and complex." ' __ ,

21.  Inrelation to Section 113-B of the Evidénce Act and Section 304-B

%
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- of the IPC, it has been observed by the Hon'ble Apex Court in the case of
- Kamlesh Panjiayar vs. State of Bihar, (AIR 2005 SC 785) in para no. 11
"~ as follows:-

"A conjoint reading of Section 113-B of the Evidence Act and

- section 304-B of the IPC shows that there must be material

- to show that soon before her death, the victim was subjected”

‘to cruelty or harassment. Prosecution has to rule out the
possibility of a natural or accidental death so as to bring it

.within the purview of the "death occurring otherwise than in -

normal circumstances.” The expression 'soon before' is very .
relevant where section 113-B of the Evidence Act and Section
304-B are pressed in to service. Prosecution is obliged to
show that soon before the occurrence there was cruelty or
harassment and only in that case presumption operates.

Evidence in that regard has to be led by prosecution."” ‘

- 22.  Inthepresentcase there is no definite evidence about the time gap

between the incident and death of deceased. It is clear from the evidence of

“this case that the village watchman was intimated about the incident and the

parents-and other relatives of the deceased were intimated and called for and
the appellants did not try for early cremation of the dead body of the deceased. -

- Such conduct of the appellants would not have been possible after the incident,
if the deceased was being treated with cruelty in relation to dowry demand of

abicycle. Itis clear from the evidence of the case that the prosecution remained
unsuccessful to rule out the possibility of an accidental death of deceased.
According to the evidence of Babulal (P.W-4), who is a resident of other

_ village Dadh, the deceased had intimated him about her accidental_ burn. His
~ evidence on this point is supported by Maniklal (P.W-5), Dhirendra Singh

(P.W-6) and Vishram (D.W-3). In the light of citation of 4run vs. State of
M.P (ILR 2015 M.P. 1825), it is clear that in this case also the matter was

-never referred to Panchayat and no FIR was lodged in her lifetime, thus the

omnibus allegation that the present appellants and Ramavtar were demanding
a’bicycle in dowry do not inspire confidence. The father of the deceased
Sukhlal (P.W-2) in his cross-examination in para 10 had stated that the
appellant No.1 Suresh was having a bicycle. In the light of citation of Dilip
vs. State of M.P. (ILR 2015 M.P. 3036), it is clear that in this case also

father and other relatives of deceased were present at the time of autopsy,
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_butdid notallege anyﬂung against appellants at that time.

23.  Inlight of the above mentioned citations, 1 am of the consxdered V1ew
that in this case, the prosecution evidence failed to prove beyond reasonable
doubt that soon before the death of Rotan alias Rutan or after the tarriage
“she was subjected to cruelty or harassment in relation to demand of bicycle in
dowry by the present appellants and déceased appellant, thus the learned trial
Court erred in taking resort of Section 113-B of the. Evidence Act. It is also
clear that the learned trial Court remained unable to properly.and legally analyze
the prosecution evidence available on record, and totally overlooked the
material contradictions among the depositions of Sukhlal (P.W-2), Madhu
(P.W-3) and Lalman (P.W-7) and material improvements and exaggeratlons
introduced for the first time in their Court's evidence. o

24.  On the basis of the aforesaid discussion the appglléntg_é:énnot be
convicted of offences under Section 304-B and 498-A of the IPC, and
.therefore, appeal filed by the appellants appears to be acceptable

25.  Inthe result, the appeal filed by the appellants is allowed and the
conviction and sentence recorded by the above mentioned trial Court of each
appellant under Section 304-B/34 and 498-A of IPC is set aside and each
appellant is acquitted from the charge of Section 304-B/34 and 498-A of the
IPC. Both appellants have been released on bail after suspending their jail

‘sentence. Their bail bonds are discharged. The order of the trial Court relating
to disposal of the property relating to the case is confirmed.

Appeal allowed.

I.L.R. [2017] MLP., 912
APPELLATE CRIMINAL
Before Mr. Justice N.K. Gupta & Mr. Justice Anand Pathak
Cr.A. No. 610/1998 (Gwalior) decided on 19 J anuary, 2017

KALLU @ KAMMOD RAWAT @ KALYAN &ors. + ...Appellants
Vs. ' .
STATE OF M.P. ’ ...Respondent

Penal Code (45 of 1860), Section 302 r/w 34 — Appeal . against
conviction — Witness stated that the appellants assaulted the deceased
with an axe whereas according to the post-mortem report no such injury
was found on the body of deceased which could be caused by sharp cutting -
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weapon —No indication of dragging was found in the post mortem report—
According to eyewitness, deceased was assaulted with heavy log on the
back but no such injury was found on the back of the deceased — Ev1dence .

of eyewitnesses regarding the injuries caused to the deceased is not found . -

corroborated by the post mortem report— Chain of circumstantial evidence

-is broken — There is no evidence of last seen against the appellants to

connect them with crime — Conviction and sentence for offence u/S 302 -
r/w Section 34 of the IPC is set aside. (Paras 7, 8,18 & 21)
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Casés referred:

AIR 2003 SC 854, AIR 1982 SC 839, (2014) 12 SC 312, AR
1976 ST 2423, AIR 1974 SC 1193, AIR 1975 SC 1400, AIR 1993 SC
2457. '

R.P. Singh, for the appellant No. 1.
Prabal Solanki, fot the appellants No. 2,3 & 4,
Anjali Gyanani, P.P. for the respondent/ State.

JUDGMENT

The Judgment of the Court ~was ' delivered by :
N.K. GurTa, J. :- The appellants have preferred the present appeal being
aggrieved with the judgment dated 20.11.1998 passed by the second Additional
Sessions Judge, Shivpuri in S.T. No. 88/1995, whereby all of the appellants
have been convicted of offence under Section 302 read with Section 34 (two
count) of IPC and sentenced to life imprisonment with fine of Rs.2,000/- on

each count of charge. Default sentence in lieu of payment of fine was also
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prescrib-ed.

2. : The prosecution's case, in short, is that the decea'sed Lokend}a Singh
was facing a trial before the Additional Sessions Judge, Dabra that he abducted

wife of appellant No. 3 Preetam and committed rape upon her. On 13.02.1995 -

the deceased Lokéndra along with the deceased Parmal Singh went to attend the
Court of Additionzl Sessions Judge Dabra and on that day, they stayed at Dabra
in the night, thereafter on 14.02.1995 deceased Lokendra Singh, Parmal Singh
along with the witness Parashram (PW-13) went to the house of Manju and
appellant No. 3 Preetam to have a talk of compromise. They reached village
Girwani at about 4 to 5 PM in the evening and they took dinner in the house of
‘appellant No. 3 Preetam and stayed in the night. When they talked about the
compromise then appellants No. 2,3 and 4 have replied that compromise should
.be dependent upon appellant No. 1 Kallu@ Kammod and, therefore, appellant
No. 4 Pappu @ Shivraj Singh was sent to village Amrol to bring the appellant

No. 1 Kallu @ Kammod. On 15.02.1995 at about 10:00 AM in the morning’

deceased Lokendra Singh, Parmal Singh and witness Parashram (PW-1 3) were
seated ina room in the house of appellant No. 3 Preetam then Preetam told about
 the arrival of the appeliant Kallu @ Kammod and Shivraj. Thereafter, all of the
-accused persons had a talk in a separate ro om. Again at about 10:30 AM, the
appellants came inside the room and held Parashram (PW-13)and thereafter the
accused persons held Lokendra Singh and Parmal Singh and tied their hands on

their back and, thereafter they took them on the public way by beating them.

Various villagers gathered at the spot thereafter the appellants Kalluand Preetam
assanlted the deceased Lokendra Singh and Parmal Singh by axes, whereas Shivraj
assaulted with a heavy wooden log and Ramjilal assaulted with a stick to the
deceased Lokendra Singh and Parmal Singh. In the meantime, Ramjilal held the
witness Parashram. After beating when Lokendra Singh and Parmal Singh fell
down on the ground, Kallu gave ablow of axe to the deceased Lokendra Singh
causing injury on his jaw. The appellant Prectam gave a blow of axe on the head
of Lokendra Singh as well as Parmal Singh. Lokendra Singh died at the spot
~ whereas Parmal Singh dragged for a short distance and thereafter he died.
" Parashram (PW-13) thereafter had escaped and ran towards the forest. He was
chased by the appellants but he could not be caught. Ultimately Parashram went
to the Police Station Govardhan at about 02:10 PM and lodged the FIR Ex. P20
before the SHO R.P. Mishra (PW-16). SHO R.P. Mishra visited the spot and
took the dead bodies of the deceased Lokendra Singh and Parmal Singh for their
postriortem and their bodies were sent for postmortem. Dr. A.K. Morya (PW-1)

Y
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performed the postmortem on the bodies of the deceased Lokendra Singh and
Parmal Singh and gave his report Ex. P-1 and Ex. P-2 respectively. Four injuries
were found on the deceased Lokendra Singh. Out of them, two were incised
wounds found on the mandible area, whereas one contusion was found below the
left eyelid and one contusion was found on the parietal portion of the head. The
deceased Lokendra Singh died due to various injuries caused to him. Dr. Morya .
gave areport Ex, P-2 relating to Parmal Singh. He found three contusions on him.
Out of them, one contusion was on his head and the deceased Parmal Singh died
due to head injury. Thereafter the appellants were arrested and various weapons
were recovered from them. However, no forensic science laboratory's report .
was filed before the trial Court till the disposal of the case. After due investigation,
the charge-sheet was filed before the JIMFC, Pohari who committed the case to
the Court of Sessions and ultimately i 1t was transferred to the second Additional
Sessions Judge, Shivpuri.

3. The appellants abjured their guilt. They took a plea that théy were
falsely implicated in the matter due to enmity, however, no defenice evidence
was adduced.

4.~ Initially Shri Prabal Solanki, Advocate was engaged for all of the
. appellants but in the meantime when no one was appearing for the appellants,
Shri R.P. Singh, Advocate was appointed from the side of High Court Legal
Services Committee for the appellant No. 1 Kallu @ Kammod.

5. We have heard the learned counsel for the parties at length.

6. First of all, it is to be considered as to whether the death of the
deceased Lokendra Singh and Parmal Singh was homicidal in nature. In this
connection, evidence given by Dr. A.K. Morya (PW-1) may be considered.
Dr, Morya performed the postmortem on the body of the deceased Lokendra
Singh and gave a report Ex. P-1. He found the following injuries to the
deceased Lokendra Singh:- '

"l. Ante-mortem Incised wound: size
10cmxlemxIem clean cut margin extent horizontally muscle clean
cut, on dissection left side mandible fractured, situated left
side chin lower part

2. Ante-mortem incised wound: size
6cmxlemxlem clean cut margin, deep tissue clean cut, ext
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horizontally, on dissection fracture of middle upper part of
- mandible, '
3. Contusion ante-mortem: bluish colour size

Semx2cm, on dissection haematoma present situated at lower
part of left eye lower lid.

4. Contusion ante-mortem: size 8cmx2cm blue
colour, rod shape swelling, on dissection haematoma present,
there is compress comminuted fractured both parietal bones,
internal subdural, sub-archnoid, inter-cerebral haemorrhage
present laceration of parietal lobe of brain present."

On opening of the body, compressed comminuted fracture of parietal bone
- was found and the deceased died due to head injury. According to Dr. Morya,
death of the deceased was homicidal in nature. Similarly, he performed the
postmortem on the body of the deceased Parmal Singh and gave a report Ex.

P-2. He found the following injuries to the deceased Parmal Singh:-

"l.  Ante-mortem contusion: size I0cmx4cm bluish
dark colour pulpy swelling at right side temporal region of scalp,
on dissection sub temporal region of scalp contain dark blood,
there is comminuted fracture of right temporal bone present,
this fracture caused laceration of temporal lobe of cerebral
right side with cerebral haemorrhage.

2. . Contusion ante-mortem: size 6cmx4cm bluish
dark colour, over right maxillary region of face. On dissection
right side subcutanious haematoma present, there is fracture
of right maxilla, right zygomatic profess. Both cornu of right
mandible. o

3. Contusion ante-mortem: diffuse bluish dark
. colour swelling at lower part of left hand arm, on dissection
‘there is compléte fracture of left lower part of humor bone
with haematoma muscle tender torn,"

There were three contusions found to the deceased Parmal Singh. Out of
them, one was on the head and below that injury there was a comminuted
fracture of temporal bone and brain below that portion was found lacerated.
According to Dr. Morya, the deceased died due to head injury and death of
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the deceased Parmal Singh was also homicidal in nature. There is no reason

‘to doubt on the opinion given by Dr. Morya about the death of Lokendra

Singh and Parmal Singh. Hence, the trial Court has rightly found that the death
of the deceased Lokendra Singh and Parmal Singh was homicidal in nature.

7. . The main object in the case is as to whether 'the‘appellants assaulted

the deceased Lokendra Singh and Parmal Singh causing thejr death. In this
connection, various eyewitnesses were examined and some of the eyethnesses :
were given up. Eyewitnesses Ramdayal Yadav (PW-3) and Ramswaroop
(P'W-4) have turned partly hostile. They did not claim that those were the
eyewitnesses, however, Parashram (PW-13) has.stated about the entire
incident, as to how the appellants killed the deceased Lokendra Singh and

‘Pannal Singh. According to the learned counsel for the appellants, Parashram

was a planted witness and he was not the actual eyewitness in the case. Various
submissions are made by the learned counsel for the appellants to show that
Parashram was notat all an eyethness in the case. Some of the contentions
advanced by the learned counsel for the appellants relating to the testimony

-of witness Parashram are acceptable. Hence, the evidence of Parashram should

be examined with caution. Evidence of Parashram was dully (sic:duly)
corroborated by Jagat Singh (PW-14) who has stated that in early morning,
the appellant Shivraj met him at village Amrol asking the address of appellant
Kallu @ Kammod, whereas Lakharam (PW15) has stated that at about 06:00
AM. ‘when he was coming-from answering the call of nature, he saw the

“appellant Kallu and Shivraj going on motorcycle towards the village Girwani.

The statement of Parashram was duly corroborated by the FIR Ex. P-20.
Thie document Ex. P-20 indicates that the incident took place at about 10:40

" AM, whereas the FIR waslodged at about 02:10 PM. The reason of delay
"shown by Parashrar is that when he escaped himself from the clutches of the

appellants; he went into the forest and thereafter he could not trace then the

"way out and, therefore, he could not reach the Police Station Govardhan
-~within reasonable time though Police Statlon Govardhan was hardly three

kllometers away from the spot.

8. . .Firstofallas contended by the learned counsel for the appellants
,_ev1dence of Parashram is examined vis-a-vis with medical evidence as proved
_by Dr. AK. Morya (PW-1) then it would be apparent that Parashram has

stated that the appellants Kallu and Prectam assaulted the deceased Parmal
Singh with an axe, whereas according to the postmortem report Ex. P-2 proved
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by Dr. Morya (PW-1), no injury was found on the deceased Parmal Singh, -

- which could be caused by sharp cutting weapon like axe. Similarly, itis stated -. -

by Parasharam that Parmal Singh dragged for a shorter distance, however,no
such indication of dragging was found by Dr. Morya in the postmortem report
 Ex.P-2. Similarly, according to him, Kallu and Preetam gave blow of axes to
- the deceased Lokendra Singh for so many times but only two incised wounds
‘were found by Dr. Morya in the postmortem report Ex. P-1 of Lokendra -
Singh and both the wounds were on the mandible region around face, According
to Parashram, appellant Shivraj assaulted Lokendra Singh and Parmal Singh
with aheavy log and Lokendra Singh siistained an mjury of that heavy log on
his back, however, Dr. Morya did not find any injury on the back of the
" deceased Lokendra Singh. Hence, if Parasharm was an eyewitness then as to
. how, his description does not match with the medical evidence. Looking to
. the postmortem report as given by Dr. Morya, evidence of eyewitness
Parashram comes under the clouds of doubt. In this context, judgment passed
by the Apex Court in case of "Lallu Manjhi- and another Vs. State of
Jharkhand” [AIR 2003 SC 854] may be referred, in which it is held that if
evidence of sole eyewitness who was interested being relative of the deceased
cannot be accepted if it is contradictory with the medical evidence and not
fully corroborated by the medical ev1dence Itisheld that no rellance on such
witness can be pIaced :

9. . One Jagat Singh (PW-14) has stated that he saw the appellant Shivraj -
who was tracing for the house of Kallu at village Amrol. Since there were two
ways, the appellant Shivraj asked him about the correct way, The witness
Jagat Singh has accepted that in relation, the deceased Lokendra Singh was
his grand son and, therefore, possibility cannot be ruled out that being an
interested witness, he has stated a falsehood. If his statement is considered -
with the statement of Lakharam (PW-15) then Lakharam has accepted in his
cross-examination that after marriage of Manju, Shivraj was regular visitor to
the house of Kallu and, therefore, there was no need with the appellant Shivraj
* to ask'about the address of Kallu from the witness Jagat Singh (PW-14):
Hence, the claim of the witness Jagat Singh cannot be accepted that he saw
the appellant Shivraj at that particular day when he was trying to find appellant
Kallu. Similarly Lakharam (PW-15) has accepted that he was real brother of
one Bhajan Singh father of Parmal Singh and, therefore, he could state against
the appellants because his nephew Parmal Singh was killed in the incident.
Hencc the support of evidence given by Jagat Smgh and Lakharam hasno
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much value in relation to the evidence given by Parashram that the appellant
Shivraj went to village Arirol and took the appellant Kallu @ Kammod with
him and thereafter the appellants assaulted the various v1ct1ms

10. Parashram has stated that he along with Lokendra Singh and Parmal
' Smgh visited the house of Preetam on 14.02.1995 in the evening and they
" had shown their wishes for compromise, thérefore, the appellants No. 2, 3
and 4 namely Ramjilal, Preetam and Pappu @ Shivraj permitted them to reside
in the house. They served the dinner and thereafter on next day morning,
appellant Shivraj went to bring the appellant Kallu @ Kammod from village
. Amrol. On the other hand, Parashram has accepted in the cross-examination
that after lodging of the case of rape against the deceased Lokendra Singh,
parents of Manju could not settle her marriage in nearby areas among their
caste-fellows and, therefore, marriage of girl Manju was performed with
Preetam at distant place and he did not attend that marriage. Such statement .
indicates that husband and brothers of husband of Manju did not know about
that story of rape committed upon Manju and, there was no possibility that if
the deceased Lokendra Singh and Parmal Singh would have visited directly
to the house of Preetam for a proposal of compromise, they would have
greeted or permitted to reside in the house. It was unnatural for these persons
to visit the house of Manju for compromise when marriage of Manju was
settled with difficulty with Preetam then certainly proposal of the deceased
Lokendra Singh and Parmal Singh could be a news for the appellant Preetam
and his brothers and, hence, Parmal Singh and Lokendra Singh could not be
permitted in the house of Preetam, therefore, the story as told by Parashram
is totally unnatural.

11.  Theleamed Additional Sessions Judge has mentioned the submissions
made by the learned defence counsel before him that the deceased persons
Lokendra Singh and Parmal Singh went to village Girwani. They held the
prosecutrix Manju in the morning when she was going to answer the call of
nature and thereafter the various villagers assaulted the deceased Lokendra
Singh and Parmal Smgh and killed them, Investigation Officer R.P. Mishra
has accepted in Para 7 of his cross-examination that when he visited the village
Girwani, he found that 40% of the houses in the village were locked and
various villagers were not present in the village. Hence, possibility cannot be
ruled out that those villagers were responsible for the death of the deceased
Lokendra Singh and Parmal Singh and, therefore, having guilty conscious they
absconded. Under these circumstances, the story prepared by Parashram'
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appears to be unnatural and it is not possible that Lokendra Singh, Parmal
Singh and Parashram would have permitted to reside in the house of appellant
Preetam in the entire night and they would have served with a dinner, -

12.  Second unnaturality, which is visible in the story that Lokendra Singh
was prosecuted for offence of rape along with one Nawab and, therefore,
there was no'reason for the appellants to kill the deceased Parmal. If they
would have killed the deceased Parmal because he was companion of the
deceased Lokendra Singh then on the same analogy, they would have killed
the witness Parashram (PW-13). It is surprising that appellants assaulted the
deceased Lokendra Singh and Parmal Singh brutally but they did not touch
the witness Parashram (PW-13). Ramjilal was participating in assaulting the
deceased Lokendra Singh and Parmal Singh that is unnatural and impossiblé
allegation as made by Parashram, if Ramjilal would have held Parashram then
he could not have participated in beating Lokendra Singh and Parmal Singh.
It is not claimed by Parashram that he was in uniform of constable at that time
and, therefore, if the appellants would have beaten the deceased Parmial Singh
being a friend of the deceased Lokendra Singh then Parashram would also
have been killed at the spot by the appellants. It is surprising that the witness
Parashram (PW-13) did not have a single injury of assault caused upon him.
He could not show any reason as to why he was spared by the appellants,
whereas the deceased Parmal Singh was killed by them without any reason.
There was no overt act of Parmal Singh so that he would be killed by the
appellants due to enmity. Lakharam (PW-15) etc. could not show any enmity
of the déceased Parmal Singh with any of the appellants and, therefore, by
that reason, testimony of the witness Parashram (PW-13) appears to be
doubtful. .

13.  Ifconduct of Parashram (PW-13) arid Investigation Officer R.P. Mishra
(PW.-16) is considered then'it would be apparent that R.P. Mishra along with
constable Parashram who was relative of the deceased Lokendra Singh cooked
a nice story to implicaté all of the appellants. That cooking of the story is
apparent by non-compliance of provision under Section 157 of the Cr.P.C.
The FIR is shown to be written at about 02:10 PM on 15.02.1995. In this
connection, Head Constable Devi Singh (PW 12) has stated that counter of
FIR was sent to the concerned JMFC and dispatch register Ex. P-18 and dak
book Receipt is Ex. P-19. According to the dak book receipt Ex. P-19 counter
of the FIR was received by the concerned Magistrate on 16.02.1995. When
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the report was lodged at 02:10 PM then counter could be communicated to
the concerned Magistrate on the same very day. If dispatch register is perused
then it appears that there is an interpolation of date in the dispatch register.
Serial No. 276 is shown to be an entry relating to dispatch of counter of FIR
to the IMFC concerned, whereas entry No. 279 indicates that rojnamcha
entry dated 14.02.1995 was dispatched to the SDO(P) concerned. It indicates .
that in that page of dispatch regis{er, the entry was started from 273 and date
was 14.02.2015 and up to entry No. 279, the concerned police official did
not repeat the date but only mark of "ditto" (--"--) was given against each
entry from 274 to 279 and thereafter such mark was overwritten with the
date 15.02.1995, whereas the entries from 277 to 279 were not the entries
0£15.02.1995 but such were the entries of 14.02.1995. Similarly on station
delivery book Ex. P-19, there is no entry that the counter of FIR was received
by the Magistrate on 15.02.1995. It is surprising that only single entry was
proved by the prosecution that counter of FIR was received in the Court of
JMFC on 16.02,1995. When the merg intimation Ex. P-21 was recorded-on
the same very day then as to why a dispatch No. 281 was given to that merg
entry which was to be sent to the SDM immediately. It clearly indicates that
an interpolation is done and entry No. 276 is shown on the page which was
pre-occupied by the entries dated 14.02.1995 and that interpolation in the
dispatch register clearly indicates that no'compliance under Section 157 of
Cr.P.C. was done by the Investigation Officer to ensure that the FIR wasnot
written ante-time or ante-date.

14. Learned counsel for the appellants placed his reliance upon the
judgments passed by the Apex Court in cases of “Mohanlal Gangaram
Gehani Vs. State of Mahardashtra” [AIR 1982 SC 83 9] and "Sudarshan
and another Vs. State of Maharashtra” [(2014) 12 SC.3 12]. In both the
cases, the Apex Court has appreciated the evidence and found that the FIR
was written ante-time or ante-date and, therefore, such FIR was not relied
upon. In this connection, the evidence given by Lakharam (PW-15) may be
considered. Lakharam has accepted in Para 2 of his statement that onthe -
evening of 15.02.1995, police went to the village Amrol and police had an
apprehension that the dead bodies found by the police were of Lokendra
Singh and Nawab who wére the accused of that rape case and when the
witness Lakharam went to the spot then he identified the second dead body
as of Parmal Singh. If Parashram had accompanied, Lokendra Singh and
Parmal Singh from very beginning then there was no need to Lakharam to
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identify the dead body of the second person and whereas police was claiming
it to be a dead body of one Nawab who was co-accused with Lokendra
Singh in the rape case. Hence, by statement of Lakhatam (sic:Lakharam),:it
wouild be apparent that the police, i.e., Investi gation Officer R.P. Mishra (PW-
16) had no knowledge about the death of the deceased Parmal Singh and he |
thought that it was the dead body of Nawab, who was the co-accused of
deceased Lokendra Singh. Hence, named FIR could not be lodged at about
02:10 PM claiming the death of the deceased Lokendra Singh and Parmal
Singh. Till the evening police was in doubt that dead bodies were of Lokendra
Singh and Nawab. Hence, it is apparent that SHO R.P. Mishra {PW-16) had
recorded the FIR in this case much after the time which is shown inthe FIR
and, therefore, it was written ante-time.

15. SHO R.P. Mishra (PW-16) has stated about the various rojramchas,
in which interpolation was found, however, the trial Court did not take the
rojnamcha on record and no photocopy of such rojnamcha is available on
record; however, he has claimed that the countet of the FIR was timely sent
to the JMFC concerned but looking to the receipt on station delivery book
Ex. P-19, the counter was received on 16.02.1995, i.e., next day of the
registration of the FIR. Hence, it cannot be said that the counter of the FIR
was timely dispatched to the concerned Magistrate.

16.  Inthis connection, the judgments passed by the Apex Court in cases
of “Ishwar Singh Vs. The State of Uttar Pradesh” [AIR 1976 SC 2423]
and "Datar Singh Vs. The State of Punjab” [AIR 1974 SC 1193] may be
perused, in which it is held that non-compliance of provision under Section
157 of CrP.C. indicates that FIR could be written ante-time or ante-date.

17.  Onconsidering the statement of Lakharam, it would be apparent that
the Investigation Officer R.P. Mishra called the constable Parashram, who
was relative of the deceased Lokendra Singh who claimed himselfto be an
eyewitness otherwise if Parashram was with the deceased persons then he
would have sustained injuries or ke could immediately state as'mentioned in
the FIR Ex.P-20 that the dead bodies were of Lokendra Singh and Parmal
Singh and there was no possibility of any confusion that the second dead
body was of Nawab or Parmal Singh. In this connection, the judgments passed
by the Apex Court in cases of “Jagir Singh Vs. The State (Delhi
Administration)” [AIR 1975 SC 1400] and "Govind Narain and another
Vs. State of Rajasthan” [AIR 1993 SC 2457], may be referred, in which the
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- Apex Court éppreciated the evidence and found that the testimony of the sole

eyewitness was highly doubtful and the Apex Court discarded that testimony
of the eyewitness on the ground that he was not presént at the spot. In the
light of the judgments passed by the Apex Court in the aforesaid casesJagir

" Singh (supra) and Govind Narain (supra), it appears that the testimony of .
‘Parashram (PW-13) was wrongly accepted by the trial Court. Parashram

was-not -at all an eyewitness. He was the cooked witness cooked by
Investigation Officer R.P. Mishra (PW-16). Hence, after deleting the testimony
of Parashram, there is no eyewitness in the case and it is the duty of the Court
to consider the circumstantial evidence which is against the appellants.
Investigation Officer R.P. Mishra (PW-16) has claimed that various weapons
were seized from the appellants. However, since no forensic science laboratory
report was filed during the trial, an adverse inference shall be drawn against
the Investigation Officer that he knew that there was no blood or human blood
on those weapons, which were seized from the appellants. Hence, seizure of
the weapons has no evidentiary value agamst the appellants.

18.  Asdiscussed above, that testlmony of witness J agat Singh (PW-14)
and Lakharam (PW-15) is not acceptable and being relative of the deceased
Lokendra Singh, they claimed themselves to be witnesses relating to transit of
Shivraj and Kallu, hence, discarding their evidence, there is no evidence of
last scene against the appellants to connect them with the crime. Except the
fact that the dead bodies of the deceased Lokendra Singh and Parmal Singh
were found at village Girwani, there is no reason to blame the appellants
Ramjilal, Preetam, Pappu (@ Shivraj that they were interested to kill the
deceased Lokendra Singh and Parmal Singh.

19.  Itisestablished that there was enmity between Kallu (@ Kammod
and the deceased Lokendra Singh because Lokendra Singh had kidnapped
Manju sister of appellant Kallu @ Kammod and committed rape upon her
and he was facing a trial. Therefore, Kallu had a motive /enmity to kill the
deceased Lokendra Singh, however, it is nowhere proved that the appellants
had any enmity with the deceased Parmal Singh so that he could be killed.
Possibility cannot be ruled out that Preetam etc. did not know about the
pendency of rape case lodged against Lokendra Singh and thereafter Lokendra
Singh along with Parmal Singh went to the village Girwant to pressurize the
prosecutrix so that she would not take step against them. However, the
judgment cannot be passed on the basis of any suspicion. Suspicion never
takes theshape of evidence. Under these circumstances, chain of circumstantial
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evidence is broken. There is no circumstance proved by the prosecution by
which it can be said that the appellants were the persons who. kllled the
deceased Lokendra Singh or Parmal Singh.

20.  Onthe basis of the aforesaid discussion, neither any acceptable ocular.
evidence was present in the case nor chain of circumstantial evidence is
complete. Prosecution has utterly failed to prove that the appellants have
participated in killing the deceased Lokendra Singh and Parmal Singh. They
could not be convicted of offence under Section 302 of IPC or any inferior
offence of the same nature either directly or with help of Section 34 of IPC.
The trial Court has committed an error in convicting them for two count charges
of Section 302 or 302 read with Section 34 of IPC.

21.  On the basis of the aforesaid discussion, the appeal filed by the
appellants namely Kallu @ Kammod Rawat @ Kalyan, Ramjilal, Preetam
and Pappu @ Shivraj appears to be acceptable and consequently, the same
is hereby allowed. Conviction as well as the sentence recorded by the trial
Court on two count charges of offence under Section 302 read with Section
34 of IPC is hereby set aside. All the appellants are acquitted from the aforesaid
charges. They would be entitled to get the fine amount back if they have
deposited the same before the trial Court. V

22. . Appellants are on bail. Their presence is no :more required before this
Court and, therefore; it is directed that their bail bonds shall stand discharged.

23.  Copy of the judgment be sent to the Court below along with its record
for information and compliance.

Appeal allowed.
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APPELLATE CRIMINAL
Before Mr. Justice S.C. Sharma & Mr. Justice Rajeev Kumar Dubey
Cr.A. No. 1880/2014 (Indore) decided on 19 January, 2017

RAJESH KHATIK ...Appellant
Vs.
STATE OF M.P. ...Respondent

Prevention of Corruption Act (49 of 1988), Section 7 & 13(2) —
Complainant turning hostile — Effect — Even if the complainant has
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turned hostile, part of his statement which supports the prosecutlon
story can be relied on — For proving the offence u/S 7 and 13(1)(d) of '
the Act, both demand and acceptance need to be proved but if
complainant turned hostlle, it can also be proved by circumstantial or
other.oral documentary -evidence — Evidence of the hostile witness
caninot be rejected merely becanse he has been declared hostile and
* such evidence does not become effaced from the record — Relevant
portion of evidence of hostile witness can be used at least to corroborate
the evidence of other independent witnesses — In the present case,
FSL report of hand wash, trouser wash and note wash clearly indicates
the recovery of bribe money — Basic ingredients i.e. Demand of bribe,
its Aceeptance and recovery of currency notes, required to prove the
offence, stands duly proved beyond reasonable doubt — Ocular
testlmony of prosecutmn witnesses has been duly corroborated by the
documentary evidence — Based on the facts and evidence, a legitimate
presumptlon can be drawn that appellant has received or accepted the
. said ¢ currency notes on his own volition — Trial Court rightly convicted
the appellant—Appeal dlsmxssed (Paras 11, 13, 15, 24, 25 & 27)
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JUDGMENT

The Judgment of the Court was delivered by :
R.K. DuBEY, J. :- This criminal appeal has been filed against the judgment
dated 29.11.2014 passed by Special Sessions Judge (Prevention of Corruption
“Act), Dewas in Special S.T.No.7/2013, whereby the learned Judge has
convicted the appellant under Section 7 of Prevention of Corruption Act and
sentenced him to undergo three years RI with fine of Rs.2,000/- and under
Section 13(2) of Prevention of Corruption Act and sentenced him to undergo
three years RI with fine of Rs.2,000/- with default clause.

2. Brief facts are that on 10.5.2013 at about 11.00 AM complainant
Hukum Patidar (PW3) gave a written complaint to the then SP, Lokayukt,
Ujjain to the effect that his Eicher truck bearing registration No.MP-41- GA-
0447 turned upside down at Dewas bus stand and on the basis of the same a
case was registered at P.S.Kotwali, Dewas and in order to take the custody
of the same, an application was filed by the complainant in the Court. In order
to produce the case diary in the Court appellant demanded Rs.5,000/- as
bribe. The complainant did not want to give bribe on the contrary he wanted
appellant to be caught red-handed while accepting the bribe. On that complaint
SP, Lokayukt verified the fact of allegation of the complainant, a conversation,

which took place between the complainant and the appellant was recorded.

The memory card on which the alleged conversation was recorded was kept
by the Investigating Officer with him. Thereafter, the transcript of the alleged
conversation was made, the same was read out to the witnesses and then it
was signed by the concerning witnesses. Then, the Investigating Officer informed
the SP, Lokayukta about the genuineness of the complaint and on the basis of
the same, a letter was written to the Addl.Collector, Ujjain to send two
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independent witnesses i.e.Dr.Ravindra Bharadwaj and Dr.Pradeep

Lakhre(PW2) were sent. The said witnesses were introduced to the

complainant. The.contents of the complaint were read out to the complainant
and the same were accepted by him. Then the contents of the memory card
were played, in which the voice of the complainant and appellant was identified
‘by the complainant. Three CDs of conversation as recorded in the memory
card were also made. On the FIR Crime No.20/2013 for an offence under
Section 7 of Prevention of Corruption Act was registered and for further
registration it was sent to Bhopal. At Bhopal Crime No.122/2013 for an
offences under Section 7 of Prevention of Corruption Act was registered.
Then Inspector Basant Shrivastava asked the complainant to produce the
currency notes which he intends to give as bribe and on the basis of that two
notes of Rs.1,000/- each and six notes of Rs.500/- each were produced.
Serial numbers of the currency notes were recorded and print-out of the same
was also taken out. Thereafter, at the direction of Basant Shrivastava
phenolphthalein powder was.applied on the said currency notes by Constable
Shriram Maske. A search of clothes of complainant was made and it was
made sure that except bribe.amount nothing remains in the possession of the
complainant. Then, powder treated notes were kept in the left pocket of the

* shirt of the complainant by Shriram Maske. Complainant was explained by

Basant Shrivastava that he should not touch the treated notes before handing
over the appellant and the same should be given only when it is demanded by
the appellant. He should also see as to where the treated notes are kept by
the appellant. Complainant should also not shake his hand after parting with
the bribe amount. A signal should also be made by him that he has handed
over the amount.

3. Thereafter, complainant was explained about the procedure of
phenolphthalein powder. Formalities of applying the powder and solution
turning pink was followed. Necessary samples were also seized. Then, a trap
party was formed and left for the spot at 14.30 and reached at 15.30.
Complainant was sent to P.S., Kotwali, Dewas and was explained as to what
is to be done by him, Constable who were supposed to catch hold the hands
of'the appellant were also asked to follow the complainant and as to where
they have to stand. After some time complainant came and informed that
appellant is not present in the Police Station. Then, complainant gave a call to
the appellant on his mobile and complainant was asked to come and wait at
Nema Kulfi. After waiting for sometime appellant came at Nema Kulfi,
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* complainant and appellant had some conversation and then after sometime
omplainant came out and gave the signal as explained. After receiving the
necessary signal, trap party went inside and appellant was introduced with the

raldmg party.

4. Thereafter, the hands of the appellant were deped in the solution of
the sodium carbonate and the solution turned pink. The samples of the solution
were SCIZC(_l in a bottle. Bribe amount was seized from the possession of the
appellant. Numbers of the currency notes were matched with the list which
was made earlier. Said notes were also seized. Pant of appellant from where
the currency notes were seized was also recovered, shirt of the complainant
in which bribe amount was kept was also seized. Spot map was drawn, arrest
memo of the appellant was made, articles were sent to the FSL department,
sanction to prosecute the appellant was procured, statements of the witnesses
were recorded and after completing all the necessary and mandatory formalities,
-a charge sheet was filed by the respondent.

5. Theappellant denied the charges framed by the trial Court for offences
under Section 7 and 13(1)(d) read with13(2) of Prevention of Corruption Act
and took the defence that complainant filed this complaint because he was
annoyed with the appellant before the trap. Sub-Inspector Jabbar Khan (DW-
1) had sent case diary before the Court and Court also ordered regarding
custody of truck before the trap. He received the order for producing the
case diary in Court on the eve 0f 9.5.2013 and he handed over the case diary
- on 10.05.13to S.1., Jabbar Khan at 11.00 AM. The complainant khew that
but still he called him at the Ice-cream shop and deliberately put tainted notes
into his pocket and made a false case against him in connivance with the
Officers of SPE Lokayukt, Ujjain. He also produced Jabbar Khan (DW-1),
Jaya Tomar (DW-2) and Jitendra Sharma (DW-3) in his defence in this regard.
But after trial the trial Court found appellant guilty under Section 7 and 13(1)(d)
read with 13(2) of Prevention of Corruption Act and convicted him as aforesaid.
Being aggrieved the appellant has filed this appeal.

6. Point of determination in this appeal is whether the conviction and
sentence awarded by the trial Court against appellant under Section 7 and
13(2) of Prevention of Corruption Act are liable to be set aside for the reasons
stated in the memo of appeal.

7. Learned counsel for the appellant submitted that learned trial Court
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has erred in not appreciating the fact that there was no occasion for the appellant-
to demand money from the complainant because the case of the prosecution
is that appellant demanded money frorm the complainant on the pretext of
producing case diary in the Court so that complainant can take his vehicle on
Supurdginama. While from the statement of complainant Hukum Singh (PW-
3) and his father Pooran Singh (PW-7), Jabbar Khan (DW-1) and Jaya (DW-
2) itis established in the case that when appellant came to know the fact that

" Court has called the case diary the same was sent by the appellant through
Jabbar Khan (DW-1) at 11.00 AM before appellant was trapped inregard to
the Supurdginama of said vehicle. So there was no reason for the appellant to
demand money and also there was no occasion for the complainant to pay the
bribe amount, ' :

8. He further submitted that complainant Hukum Singh Patidar (PW-3)
turned hostile and did not supported the prosecution story in this regard, He
clearly denied from the fact that complainant demanded bribe from him. There
is no other witnesses of the fact that appellant demanded bribe from the
" complainant. Even complainant Hukum Singh Patidar admitted that he himself
forcibly put the money into the pocket of the appellant's trouser. Written
complaint was also made by him at the instance of Investigating Officer Basant
Shrivastava (PW8). Although, in the case a transctipt of recorded conversation
has been produced by the prosecution but bare perusal of the same also does
not show even once that appellant demanded bribe. On the contrary, it was
complainant, who was trying to put the words into the mouth of the appellant.
This shows that appellant never intended to demand any money from the
complainant. Even otherwise before relying on the alleged conversation, which
was recorded by the respondent in memory card, it was the duty of the
prosecution to fulfill the mandatory conditions of Section 65-B of the Evidence
Actbut in the case prosecution has not complied with the mandatory provisions
of Section 65-B of the Evidence Act. So there is no evidence against the
appellant that he demanded bribe from the complainant. But no heed was
paid by the trial Court towards this fact. Prosecution has miserably failed to
prove any demand of bribe amount at the end of the appellant. If the same is
not proved then the recovery has no value in the eyes of the law, The trial
Court committed mistake in holding that appellant demanded money from the
complainant for a work to be done. L

9. - Healso placed reliance on the judgment of Hon'ble Apex Court inthe
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case of Subash Parbat Sonvane Vs. State of Gujrat, reported in 2002(2)
G.L.H.654, wherein Hon'ble Apex Court held that an act of obtaining demand
on the part of the accused would be primary requisite merely acceptance of
money but there was no evidence of demand, offence under Section 13(1)(d)
of the Act is not made out and the Apex Court judgment passed in the case of
Krishan Chander Vs. State of Delhi, reported in AIR 2016 SC 298, wherein
Hon'ble Apex Court held that demand and acceptance of - Is sine qua non for
constituting offence under Sections 7 and 13(1)(D). The Hon'ble Apex Court
judgment passed in the case of ¥, Venkata Subbarao Vs. State of Andhra
Pradesh, reported in (2006) 13 SCC 305, wherein Apex Court held that
Prevention of Corruption Act, 1988 - 8.20 - Presumption under, regarding
acceptance of illegal gratification -Raising of - Prerequisite for - Held, the
said presumption cannot be raised when demand by accused is not proved.
The Apex Court judgment passed in Satvir Singh Vs. State of Delhi thru.CBI,
reported in AIR 2014 SC 3798, wherein Apex Court held that Prevention of
Corruption Act (49 of 1988), 8s.7, 13, 20 - lllegal gratification - Presumption
- Appellant, Inspector, Customs allegedly demanded and accepted bribe of
Rs. 2 Lakhs from complainant - Non-examination of brother of complainant
who was present at time when complainant had telephonic conversation with
appellant - There is no case of illegal gratification either demanded by appellant
or paid to him by complainant - Presumption under section 20, not attracted
- Therefore, question of onus of proof'to disprove the presumption does not
arise at all on part of appellant And also Apex Court judgment passed in the
case of State of Maharashtra Vs. Dnyaneshwar laxmanrao Wankhede,
reported in (2009) 15 SCC 200 wherein Apex Court held that Prevention of
Corruption Act, 1988 - 5.20 and Ss.7 & 13(1)(d)- Presumption where public
servant accepts gratification other than legal remuneration - Burden of proof--
Held, demand ofillegal gratification is a sine quo (510 qua) non for constitution
of an offence under the provisions of the Act,

10.  Onthe contrary learned counsel for the State submitted that the factum
of demand and acceptance of bribe is proved by other evidence also and in
this regard he also placed reliance on the Apex Court's judgment passed in
Hazari Lal Vs. State of Delhi, 1980 Cri.L.J.564 in which Hon'ble Apex
Court held that where the evidence of the Police Officer who laid the trap is
found entirely trustworthy, there is no need to seek any corroboration.
‘Recovery of money from accused - not sufficient to-prove acceptance of
bribe - recovery of money coupled with other circumstances leading to
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circumstances that accused received gratification - presumption under Section
4(1) can be drawn and he-also placed reliance on'the Apex Court's judgment
passed in Nayankumar Shivappa Waghmare Vs. State of Maharashtra,
reported in 2015 Cri.L.J.3422, wherein it has been held that demand and
acceptance - proved by raising presumption against accused alleged to have
_ been demanded for clearing GPF and pension papers - payment of bribe
money and its recovery by trap proved - but demand denied by complainant
in cross-examination - nothing however on record to explain why complainant
filed complaint when there was no demand and papers were being cleared on
the date - clear case where presumption under Section 20 applies and Hon'ble
Apex Court judgment passed in the case of M.Narsinga Rao Vs. State of
Andhrd Pradesh reported in ATR 2001 SC 318 wherein it held that acceptance
of gratification - presumption- is compulsory and not discretionary -
prosecution proved that accused received gratification from complainant - in
circumstances Court can draw legal presumption that said gratification was
accepted as reward for doing public duty.

11.  Ttisclear from the above pronouncements of the Apex Court that for
proving offence under Section 7 and 13(1)(d) of Prevention of Corruption
Act both demand and acceptance need to be proved. But it can also be proved
by the circumstantial evidence in the case where complainant turned hostile,
or also by other oral documentary and circumstantial evidence and whether
demand and acceptance is proved or not is a matter of fact, which has to be
decided by evaluating the evidence produced before the Court in the case.

12.  The Hon'ble Apex Court in its judgment passed in Maharashtra Rajya
Vs. Mohd Yakub, reported in AIR 1980 SC 1111, held that at the outset, it
may be noted that the Evidence Act does not insist on absolute proof for the
simple reason that perfect proofin this imperfect world is seldom to be found.
That is why under Section 3 of the Evidence act, a fact is said to be ‘proved’
when, after considering the matters before it, the Court either believesitto
exist, or considers its existence so probable that a prudent man ought, under
the circumstances of the particular case, to act upon the supposition that it
exists. This definition of "proof' does not draw any distinction between
circumstantial and other evidence. The Hon'ble Apex Court in the case of
Subramanyam Swami Vs. Manmohan Singh, reported in 2012 Part 3 SCC
64, held that - Today, corruption in our country not only poses a grave danger
to. the concept of constitutional governance, it also threatens the very
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foundation of Indian democracy and the Rule of Law. The magnitude of
corruption in our public life is incompatible with the concept of a socialist,
secular democratic republic. It cannot be disputed that where corruption begins
all rights end. Corruption devalues human rights, chokes development and
undermines justice, liberty, equality, fraternity which are the core values in our
preambular vision. Therefore, the duty of the Court is that any anti-corruption
* law has to be interpreted and worked out in such a fashion as to strengthen
the fight against corruption. That is to say, in a situation where to constructions
are eminently reasonable, the Court has to accept the one that seeks to
eradicate corruption to the one which seeks to perpetuate it. '

13, Although, in the case complainant Hukum Singh (PW-3) turned hostile
and deposed in his statement that appellant did not demand bribe from him
and he himself put the notes in accused's pocket and he also stated that he
made a written complaint Ex.P/3 at the instance of Basant Shrivastava (PW-
8), but even then the part of his statement which support the prosecution story
can be relied on. In the case of State of U.P. v. Ramesh Prasad Misra,
(1996) 10 SCC 360, it was held by the Supreme Court that:

- "Itis equally settled law that the evidence of a hostile witness
would not be totally rejected if spoken in favour of the
prosecution or the accused, but it can be subjected to close
scrutiny and that portion of the evidence which is consistent
with the case of the prosecution or defence may be accepted.”

14, In the case of C. Muniappan v. State of T.N., (2010) 9 SCC 567,
the Supreme Court has similarly held that the evidence of a hostile witness
cannot be discarded as a whole, and relevant parts thereof which are admissible
in law, can be used by the prosecution or the defence.

15.  So the evidence of the hostile witness cannot be rejected merely
because he has been declared hostile, and that the evidence of sucha person
does not become effaced from the record. The relevant portions of the evidence
of a hostile witness can still be made use of in appropriate situations, at least
to corroborate the evidence of other independent witnesses in material
particulars, as held by the apex court.

16.  Hukum Singh (PW-3) also deposed that on 8.6.2013 his truck bearing
registration No.MP-41-GA-0447 turned upside down at Dewas, which was
being driven by him at the time of accident. After accident the-truck was
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seized by the Police. His father, who owned the said truck, has filed an
application to get custody of the said truck before the Court. Case diary of
that crime was with appellant (Rajesh). He was willing to pay fine but truck
was not released but Court called case diary. He talked with the appellant.
The appellant told that it will take Rs.5,000/- towards fine and other expenses
to get the vehicle released from the Court. His father asked why he would

- take Rs.5,000/- to get the truck released when all the papers were complete.

His father took him to Lokayukta office Ujjain. Where he gave information
orally. The officer of the Lokayukta office Ujjain told him to give the complaint
in writing. On which he filed written report Ex.P/3. After filing complaint they

* called Panch witnesses and took Rs.5,000/- from him and put the powder on

these notes and told him to give these notes to the appellant at Dewas.
Thereafter, along with the team of Lokayukta, he alongwith his father came to
Dewas, where his brother informed him on phone that though the challan has
not been filed as yet, but the truck is going to be released at around 3.30 PM
today. He phoned and asked appellant to come at Nema Kulfi shop. Even

- complainant Hukum Singh (PW-3), also admitted in his statement that who

gave application Ex.P/3 to the Lokayukta office Ujjain mentioning that appellant
was demanded Rs.5,000/- to produce case diary before the Court. He talked
with the appellant on mobile phone from Office of Lokayukta that talk was

also recorded by him. ' ' :

17.  Although, Hukum Singh (PW-3) stated that he made a written complaint
Ex.P/3 at the instance of Basant Shrivastava (PW-8) but he also deposed
that appellant told him that it will take Rs.5,000/- as fine and other expenses
to get the vehicle released from the Court. His father asked why he would
take Rs.5,000/- to get the truck released when all the papers were complete.
He took him to Lokayukta office Ujjain where he gave information orally.
The Officer of Lokayukta office Ujjain told him to give complaint in writing of
which he filed report Ex.P/3, it shows that he himself voluntarily filed report
Ex.P/3 which is also proved by Basant Shrivastava (PW8) in it clearly
mentioned that appellant demanded money to produce case diary in the Court.

18.  Had appellant not demanded bribe from Hukum Singh (PW-3) why
he would lodge report Ex.P/3 against the appellant with S.P.Lokayukta Ujjain.
Hukum Singh admitted that he talked with the appellant on mobile from office
of Lokayukta that conversation was recorded by him. He also admitted to
have signed Ex.P/4. Although, from the script it does not appear that appellant
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demanded any bribe from Hukum Singh but that transcript clearly show that
complainant offered to give him money in return for getting job-done, From
that conversation appellant, who is Police officer, should have got clear
indication that complainant offering him a bribe. Even then he did not explicitly
decline to it. On the contrary after the conversation he went to Kulfi shop on
complainant's request as he admitted in his examination under Section 313
Cr.P.C. while it is not the defence of appellant that he had any previous relation
or friendship with the complainant. '

19.  Although, learned counsel for the appellant submitted that prosecution
has not complied with the mandatory provisions of Section 65-B of Evidence
Act to prove the conversation but his argument has no force. Ashok Khatri
(PW-4) clearly deposed that on 10.5.2013 he made a transcript Ex.D/4 and
also made three CDs of conversation recorded in memory card Article A and
prosecution also filed certificate Ex.P/73 in this regard, which is proved by
Basant Shrivastava (PW-8),

20.  Hukum Singh (PW-3) also deposed that appellant told him that it will
take Rs.5,000/- as fine and other expenses to get the vehicle released from
the Court but it appears from the Ex.P/1 to P/33 and Ex.D/1 to D/2 that the
offence was registered against the complainant under Section 279, 337 of
IPC in which maximum firie prescribed is Rs.1000/- arid Rs.500/- respectively.
While appellant told Hukum Singh that it will get Rs.5,000/- to release the
vehicle from the Court. All circumstances show that appellant demanded bribe
from the complainant. '

21.  Likewise Hukum Singh (PW-3) deposed that at the Kulfi shop he
himself put the tainted money in the pocket of appellant and appellant also
took that defence and also produced Jitendra Sharma (DW-3) on that point.
But statement of Jitendra Sharma (DW-3) appears to be.afterthought because
appellant did not give any suggestion to Hukum Singh (PW-3). Dr.Pradeep
‘Lakhre (PW-2), Halke Prasad (PW-5), Basant Shrivastava (PW-8), stated
that Jitendra Sharma (DW-3) was present at the time of trap ‘on the spot. On
the contrary from the statement of independent witnesses Pradeep Lakhre
(PW-2), Halke Prasad (PW-5) and Basant Shrivastava (PW-8) it is clearly
proved that when members of trap party at Kulfi shop got his hands dipped in
the solution of sodium carbonate, the colour of solution turned pink. Ifappellant
had not taken tainted money in his hands from Hukum Singh and Hukum
Singh had himself put that tainted money directly in the pocket of appellant -
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- then'why would solution turn. pink.. h

22. . Although, leamed counsel for the appellant submitted that complainant.
Hukum Singh himselfadmitted that he had shaken hands with the appellant so:
only on the basis:of the fact that solution’ turned pink it cannot be:assumed.
that appellant took money inhis hands from Hitkum Singh: But this'contention
has also'no'force because:Hukum Singh deposed in para 11 of his:statement’
that he had'shaken hands before putting tainted'money in hisipocket. No:
public servant would allowanybody to:put anything in his pocket, specially to
a person'who is an accused in the crime, which is being investigated by him..
So otherwise alsothis defence is not tenable.. : ‘

23, Although, itappeared from the:statement of Hukum Singh (PW-3),
Pooran Singh (PW-7), Jabbar Khan (DW-I) and Jaya (DW-2) that before
the trap the case diary of Crime No0.581/2013 registered at P.S., Dewas
against the:accused/appellant had béen put before the Court, But bribe.can
be taken even-after completion of the task. Evenrotherwise Hukum Singh

‘ " (PW-3) deposed in his statement that when he reached at Dewas his brother

informed on phone that though charge:sheet has not been filed yet.but the
truck is'going to be released at 3.30 PM. He asked'the complainant to-come:
at NemaKulfi shop and offéred money for.producing case diary, it shows
that even after filing of case diary before the Court task of filing charge sheet.
before the Court was:still pending with the applicant. So the defence of the.
appellant that-at the time of trap-there: was no reason for-him to demand
money from the complainant does stand: '

24.  From apart of the statement of complainant Hukum Singh (PW-3)
which is also corroborated from the evidence of other independent witnesses

- Pradeep Lakhre (PW-2), Ashok Khatri (PW-4) and Basant Shrivastava (PW-

8) in material particulars and other circumstantial evidence as.discussed above.. .
It is proved that appellant demanded bribe from complainant Hukum Singh
(PW-3) and from the statement of Hukum Singh (PW-3) Pradeep: Lakhre-
(PW-2), Halke Prasad (PW-5), Basant Shrivastava (PW-8) itisalso clearly

. proved that the raiding party reached the:spot and proceeded for laying of

trap, the complainant went to the appellant and handed over the bribe money..
On receiving the signal, raiding party arrived‘at the spot and recovered the

 tainted currency notes ffom the pocket of his trouser. The solution of sodium.

carbonate'was prepared: with which hands of appellant were washed and’
solution turned pink. Same test was repeated with the:currency notes-and.
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pocket of the trouser and each time sodium solution turned pink. The wash-
exhibits were sent for FSL report. The testimonies of Pradeep Lakhre (PW-
2), Halke Prasad (PW-5), Basant Shrivastava (PW-8) also clearly prove the
recovery of currency notes from the possession of the appellant. The FSL
report of hand wash, trouser wash and note wash ¢learly indicates the recovery
of bribe money. The ocular testimony of prosecution witnesses has been duly
corroborated by the documentary evidence. o

25.  So farasthe proposition of law laid down in judgments cited by learned
counsel for the appellant is concerned, the same is not applicable to the facts
of the present case as the basic ingredients i.e. demand of bribe, its acceptance
and recovery of currency notes, required for holding the appellant guilty under
Section 7 and 13 of the Act, stand duly proved beyond shadow of reasonable
doubt. The judgments cited by learned counsel for the appellant are based on
“the facts of the individual cases.

26.  The explanation given by the appellant as regards to the recovery that
complainant Hukumchand put the tainted notes in his pocket does not appear
to be correct. On the contrary there are adequate circumstances which establish
the ingredients of the offences in respect of which he was charged.

27.  Therefore, from the above facts, legitimately a presumption can be
drawn that the accused-appellant had received or accepted the said currency
notes on his own volition. The factum of presumption and the testimony of
prosecution witness go long way to show that the prosecution has been able
to prove demand, acceptance and recovery of the amount. Hence, we are
inclined to hold that the learned trial Judge has appositely concluded that the
charges leveled against the accused bave duly been proven by the prosecution.

98.  So in the considered opinion of this Court the trial Court has not
committed any mistake to convict the appellant under Section 7 and 13(1)(d)
read with Section 13(2) of Prevention of Corruption Act and stand duly proved
beyond shadow of reasonable doubt.

79.  As far as sentence is concerned the learned Judge has sentenced
appellant under Section 7 of Prevention of Corruption Act to undergo three
years RI with fine of Rs.2,000/- and under Section 13(2) of Prevention of
Corruption Act to undergo three years RI with fine 0fRs.2,000/- with default
clause which also cannot be said to be in excess so that also is hereby affirmed.
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30.  Intheultimate analysis we find no merit in the appeal and consequently

‘the same stands dismissed. As the appellant is on bail his bail bonds stands

forfeited and he be taken into custody to suffer the remaining Jail sentence.
The appeal is dlspoged of accordingly. _
Appeal dismissed.
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CIVIL REVISION
Before Mr. Justice Sheel Nagu
C.R. No. 50/2006 (Gwalior) decided on 30 August, 2016

VIJAY KUMAR & anr. ...Applicants
Vs.
M/S SHRIRAM INDUSTRIES & ors. ...Non-applicants

A. Civil Procedure Code (5 of 1908), Order 30 Rule 1 and
Partnership Act, (9 of 1932), Section 69(2) — Maintainability of Suit —
Respondent/plaintiff firm filed a recovery suit represented by its two
partners against the petitioners — Out of two partners, one partner
was not a registered partner— Held — Section 69(2) of the Act of 1932

prohibits institution of suit filed by a partnership firm or the partners

against a third party unless atleast two qualified partners (whose names
are mentioned in registration certificate of partnership firm) represent

. the plaintiff partnership firm —In the present case, institution of suit

by only one qualified partner runs contrary to the mandatory provisions
of Section 69(2) of the Act — Suit not maintainable and is accordingly
dismissed — Revision allowed. (Para 10 & 12)

@ Rifaer gfpar afear (1908 #r 5) IR 30 Fr T 1 9
Tt SR, (1932 w71 9). ST 69(2) — 17 FY wivofigar— ueaefl /7l
B4 3 AT 3 freg tw Igel a1g vga fear Rmer i swe
T AriERt g7 fmar mar — <Y Arfie § @ ge SRR ArfieR
TEl o — AfifEiRa — 1932 @ Aty &Y arT 69(2), & wHfET v
I H4rER g/ IR yger @ eg 9 GRe@ fsar wmr ufifyg
Bl @ 99 @ & $9 @ F9 qF affa srilar (Res - wrferh o
® ) Ay ¥ sfrefaa §) arfae vl o1 sRifiRie 9 @
— qEA 9B A, PIA UF FET ATNER FRT 99 BT WRked BgT 7T

it 3 oy 69(2) © areue Sysal @ faudd wrar @ - T iy

TE U9 agIAR @WRW — YTa q9y|
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B. - Practice and Procedure —Although there is no-occasion
of any clash or contradiction between the provisions of Section 69(2)
of the Partnership Act, 1932 and Order30 of the Civil Procedure Code,
it is settled law that special enactment prevails upon the general law —
The law relating to procedure gives way to substantive provisions of
law — Provisions of Partnership Act shall supersede upon the provisions
of Civil Procedure Code.. .- (Para 8 & 9)

. vEfo vq uhrar — wefy wrllerd sifefas, 1932 @1 aRy
69(2) vd fufya wipar whar & adw 30 & Sugal ¥ &I THwg 41
Rt T saay wf 2, 9% vo yeenfua faft @ f fasty arftifrafide,
wrra faftr o= st st @ — ufipar @ Wik fafy, fafr @ wreg
audyl B T ot @ — Arfe afafra @ susw Rifaw ufear 9fzan
3 wuesl T FfERew |
Cases referred:

AIR 1989 SC 1769, AIR 1987 Bombay 348, AIR 1963 (MP) 37,
AIR 1966 SC 135, (1999) 7 SCC 76, (1999) 9 SCC 620, (2008) 3 SCC
674.

N.K. Gupta with 8.D. Singh, for the applicants.
Sanjeev Jain, for the non-applicants.”

ORDER

SHEEL NaGU, J. ;- The present revision filed under Section 115 of the
Code of Civil Procedure, assails the interlocutory order dated 20/2/2006 in
C.8.No.15-A/99 passed by the District Judge, Morena (M.P.) by which an
application seeking dismissal of the suit filed by the plaintiffs partnership firm
represented by two partners against a third party-on the ground of same being
hit by the mandatory provision of Sections 69(2) of the Indian Partnership
Act, 1932, (in short the Act) has been rejected.

2. Learned counsel for the rival parties are heard.

3. Brief facts giving rise to the present dispute are that the partnership
firm in the name and style of M/s Shriram Industries represented through Mahila
Krishnakumari and Daudayal, instituted a suit by filing a plaint praying for
recovery of amount of Rs, 10,66740/- alongwith interest against another firm,
namely, Shyamsunder & Company represented through its partners. During
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pendency of the suit, at preliminary stage, an application for dismissal of the
suit was filed by the defendants contending that the suit being not maintainable
under Section 69(2) of the Act inasmuch as that the same was though instituted
by a registered partnership firm M/s Shriram Industries but was not
represented through two partners both of whose names find place in the
Register of partnership maintained by the Registrar of Partnership under the
Act. It was though admitted that Mahila Krishnakumari was a partner of the
plaintiffs-firm, who is a registered partner but objection was raised in regard
to name of Daudayal s/o Shri Kanhaiyalal who was mentioned as one of the
partners representing the plaintiffs/firm. It was submitted that Daudayal was
inducted as partner in place of his deceased-father Kanhaiyalal. However,
name of Daudayal was not mentioned in the registration certificate of plaintiff
partnership firm. In this factual background, the defendants placing reliance
on the provisions of Section 69(2) of the Partnership Act read with XXX of
C.P.C. sought dismissal of the suit represented by only one registered partner,
as not maintainable.

4, The trial court while holding the suit to be maintainable has held that
provisions of Section 69(2) of the Act come into play only when a new partner
is inducted without his name being mentioned in the registration certificate
andnot in the sifuation prevailing herein where the son of the erstwhile registered
partner had merely replaced his deceased father who was a registered partner.
In respect of the objection pertaining to provisions of Order XXX Rule 2 of
C.P.C,, theirial court held that the suit can survive even if one of the registered
partners arrayed in the plaint, representing the plaintiff partnership firm signs
and verifies the plaint.

5. The undisputed facts in the present case are that:-

Q) The suit in question was instituted by -a registered
‘partnership firm represented through two persons namely,
Mahila Krishnakumari, who indisputably was a registered
partner and Daudayal who was though admitted as a partner
but his name did not figure in the Registration Certificate.

(i)  The plaint appears to:have been singed and verified
by both the said partners.

6. For resolving the controversy, the relevant statutory provisions deserve
to be reproduced below:-
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“69.Effect of non-registration. (1)No suit to enforce aright -
arising from a contract or conferred by this Act shall be instituted
in any court by or on behalf of any person suing as a partner in
a firm against the firm or any person alleged to be or to have
been a partner in the firm unless the firm is registered and the’
person suing is or has been shown in the Register of Firms as

- apartnerinthe firm.. '

(2) No suit to enforce a right arising from a contract shall be
instituted in any Court by or on behalf of a firm against any
third party unless the firm is registered and the persons suing
are or have been shown in the Register of Firms as partners in
the firm,

ORDER XXX Rule 1 CPC
1."Suing of partners in name of firm"

(1) Any two or more persons claiming or being liable as_
partners and carrying on business in, India may sue or be sued
in the name of the firm (if any) of which such persons were
partners at the time of the accruing of the cause of action, and
any party to a suit may in such case apply to the Court for a

-statement of the names and addresses of the persons who
were, at the time of the accruing of the cause of action, partners
in such firm, to be furnished and verified in such manner as the
Court may direct.

(2) Where persons sue or are sued partners in the name of
their firm under sub-rule (1), it shall, in the case of any pleading
or other document required by or under this Code to be signed,
verified or certified by the plaintiff or the defendant, suffice
such pleading or other document is signed, verified or certified
by any one of such persons. | : :

6.1  Itappears that section 69 of the Act which relates to the effect of non-
registration reflects that the said provision concerns two classes of suits. The
first as described in section 69(1) of the Act is a suit filed by any person suing
as a partner in the firm against the same firm or any partner of the same firm,
whereas the other class under section 69(2) of the Act is the one filed by oron
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behalf of a firm against any third party.

6.2.  The suit in question is against a third party and is thus relatable to
section 69(2) of the Act.: ’

© 63 Both sub-sections of section 69 of the Act are couched in negative

language which is reflected from use of prohibitive phrase i€, “No suit to
enforcearight.......”

6.4  More so, both sub-sections of section 69 of the Act prohibit institution
of suit unless plaintiff-firm is registered under the Act or plaintiff-partner is a
registered partner of the firm.

6.5  Aclose scrutiny of section 69(2) of the Act furtherreveals that while
making it mandatory for the plaintiff partnership firm and the partners
representing the said firm to be registered, the term “persons” and not 'person’
has been employed. This reveals the legislative intent that the plaintiff-partner
should be more than one in number. Meaning thereby that the plaintiff firm
should be represented by at least two or more partners and both the said

" partners should be registered partners.

6.6  The object behind using the term “persons” in plural is explicitly clear.
A partnership comes into being only when two or more persons agree to
share profits of business carrying on by them or any of them under the Act.
Thus, the very genesis of partnership is based on plurality and not singularity.

6.7  The object behind this use of plural term of “persons” is to ensure that
at least two persons, which is the bare minimum requirement for formation of
partnership firm to become plaintiffs to enable institution of a suit by them or
through them and thereby save the suit from being hit by the prohibitory

- mandatory provisions of section 69(2) of the Act.

6.8  As regards Order XXX Rule 1 of C.P.C,, is concerned, the same
relates to the field of procedure and provides that any two or more persons
claiming or being liable as partners and carrying on business, may sue in the
name of the firm and any one of them should sign and verify the plaint.

6.9  This procedural arrangement made in the CPC also contemplates two
or more person, which is again based on the same concept of plurality of
persons necessary for partnershlp to be born.

6.10. Coming to the judicial pronouncements on the issue involved hercm
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- -and thedegal provisions, the first and foremost decision is of the Apex Court
in the case of M/s Shreeram Finance Corporation Vs. Yasin Khan & others
(AIR 1989 SC 1769). In this case the Apex court upholding the order of the
High Court and the trial court dismissing the suit filed by the partners as not
maintainable held thus:- :

“6.  Inthe present case the suit filed by the appellants is
clearly hit by the provisions of sub-section (2) of section 69 of
the said Partnership Act, as on the date when the suit was
filed, two of the partners shown as partners-as per the relevant
entries in the Register of Firms were not, in fact, partners, one
new partner had come in and two. minors had been admitted
to the benefit of the partnership firmregard- ing which no notice
‘was given to the Registrar of Firms. Thus, the persons suing,
namely, the current partners as on the date of the suit were not
~shown as partners in the Register of Firms. The result is that
the suit was not maintainable in view of the provisions of sub-
section (2) of section 69 of the said Partnership Actand the
view taken by the Trial Court and confirmed by the High Court
in this connection is correct. Although the plaint was amended
on a later date that cannot save the suit, Reference has been
made to some decisions in the judgment of the Trial Court;
however, we do not find it necessary to refer to any of them as
- the position in law, in our opinion, is clear.ona plain reading of
sub-section (2) of section 69 of the said Partnership Act.

6.11  Inthe above said case before the Supreme Court theissue primarily
was whether a suit by a person who is not a registered partner is maintainable.

“The answer to the question was in “Negative”. However, whether the
partnership suit representing through only one of the registered partners against
a third party can pass the test laid down under Section 69(2) of the Act or not
was not considered by the Apex Court.

6.12  Next case is the Division Bench decision of Bombay High Court
reported in AIR 1987 Bombay 348 (Gandhi & Co. Vs. Krishna Glass Pvt.

Ltd ) whete in the considered opinion of'this court, the issue involved in regard
to the singularity or plurality of the partners in filing suit in‘the name of
partnership firm against a third party was considered. The relevant extracts of
the said decision are reproduced below:-
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- 10. The learned Judge in that case dissented from the view of
- the Calcutta High Court in (1962) 66 Cal WN 262 where the

contention that the word ' and ' in S.69(2) be read as 'or' was
rejected. As discussed earlier, the scope and ambit of the
provisions of Rr.1 and 2 of 0.30-of the Civil P.C. is different
from the provisions of S.69(2) of the Partnership Act. The
provisions contained in Rr.1 and 2 are procedural; whereas
the provisions of S.69(2) are substantive and crate a bar at
the threshold of the filing of suit by or on behalf of a firm, ifthe
conditions mentioned therein are not fulfilled. S.69(2) says that
“no suit shall be instituted ..... by or on behalf of a firm .......
unless the firm is registered and the persons suing are or have
been shown in the Register of Firms as partners in the firm.”
On a plain reading of the Section both the conditions laid down
in the Section must be fulfilled and that is clear from the fact
that the word 'and’ is used and appears in the Section. We

_ have already indicated that even if'a suit is filed in the name of

a firm it is in substance a suit by the partners of the firm and
the phrase 'the persons suing' therefore, will have to be

~ construed as the names of all the partners constituting the firm,

at the time of the institution of the suit. In our opinion, the
expression 'persons suing' can only mean the persons who file
the suit on behalf of the firm. If this is the construction which
requires to be adopted on the said phrase used in the provision
it would logically follow that the word 'and' cannot be construed
distinctively, as suggested by the learned counsel. It is well
settled rule of construction of a statutory provision that unless
there is ambiguity or that two constructions are possible, the
normal rule of giving a plain meaning to the words used has to
be followed. We find that the provisions of S.69(2) are clear

and unambiguous and there is no scope for giving a different

meaning to the word 'and'. We, therefore, reject the argument
that if the suit is filed in the name of the firm all that is required
to be shown is that the firm is registered on the date of the suit
and the second condition relating to the names of the persons
being shown as partners in the Register of Firms does not
apply to such a suit. The question of the applicability of the

943 -
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. provision of Rr. I and 2 of O. 30 of the Code arises only if the
.suit itselfis validly instituted in compliance with the provisions
of S.69(2) and not otherwise. These provisions of the Code,
 therefore, cannot be of any assistance in interpreting the
provisions of S.69(2). ' ‘

19.  Inthe present case it is established that the name of
the partner, Rasiklal N. Gandhi had not been shown in the
Register of the Firms on the date of the filing of the suit. The
suit filed by the partnership firm must, therefore, fail.”

7.~ Learned counsel for the respondents aftér placing reliance on the
Division Bench decision of this court in the case of Firm Gopal Company
Ltd. Bhopal & another Vs Firm Hazarilal Company, Bhopal [AIR 1963
(MP) 37] contends that even a single registered partner (Mahila Krishna kumari
as in the present case) representing the firm can save the suit from being
dismissed under Section 69(2) of the Act.

7.1 Aperusal of the said Division Bench decision of this court reveals that
though this court took into account provisions of Order XXX Rule 1 of C.PC,
but the provisions of section 69 of the Act were not taken into consideration.
Thus, this decision is of no avail herein.

8. Themaintainability of the suit filed by partner or partnership firm against
another partner or partnership firm or against a third party, can be tested only
on the anvil of section 69 (2) of the Act, which is substantive law relating to
partnership firm. The provision of order XXX of C.P.C., merely lays down
procedure and cannot override the substantive special enactment on the subject
which is the Partnership Act. This emanates out of the maxim generalia
specialibus non derogant, which has been reiterated in various decisions of
the Apex court in the cases of Damyji Valji Shah Vs. LIC of India (AIR 1966
SC 135), Gobind Sugar Mills Ltd. Vs State of Bihar (1 999) 7 SCC 76,
Belsund Sugar Co.Ltd. Vs. State of Bihar (1999) 9 SCC 620 including the
case of Suresh Nanda Vs. Central Bureau of Investigation reported in
(2008) 3 SCC 674.

9. Anything contained in the C.P.C. on the issue which is contrary to the
provision of the special law i.e., Partnership Act shall stand superseded and
the said enactment will prevail upon general law which is C.P.C. It is settled
principle of law that special enactment prevails upon the general law and also
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that the law relating to procedure gives way to substantive provisions of law.

10.  Testing the factual matrix attending the present case on the anvil of the
law laid down in various decisions supra, it is crystal clear that Scction 69 of
the Act prohibits institution of a suit filed by a partnership firm or the partners
against a third party (as in the case herein) unless at least two qualified partners

represent the plaintiff partnership firm. Qualified partners would means paitners

whose names are mentioned in the registration certificate of the partnership
firm.

11.  Before concluding it would be appropriate to mention that provisions
of Order XXX of C.P.C., in fact furthers the intent and object of section
69(2) of the Act. Section 69 (2) in mandatory term requires at least two or
more qualified partners to represent the partnership firm instituting the suit
against a third party. While in similar texior, the provision of Order XXX Rule
1 of C.P.C., which is enabling in nature provides that two or more partners
may sue or be sued in the name of the firm provided they are partners of the
firm in question at the time of accruing of the cause of action. Thus, there isno
occasion of any clash or contradiction between the provisions of section 69(2)
of the Act and Order XXX of C.P.C.

12.  In the present case,. undoubtedly the second partner Daudayal
representing the plaintiff partnership firm was not a qualified partner under
the Act inasmuch as his name was not mentioned in the partnership registration
certificate. That renders the suit in question to be instituted through sole
qualified partner, i.e., Mahila Krishnakumari. Institution of such suit by only
one partner runs contrary to the mandatory provisions of section 69(2) of the
Act. '

13.  Inview of above discussions on the factual and legal aspects of the
matter, this court has no hesitation to hold that C.S.No.15-A/1999 (M/s
Shreram Industries Vs. Firm Shyamsunder & Company) filed by one of the
qualified partners, namely, Mahila Krishnakumari was not maintainable.

14.  Accordingly, the trial court failed to exercise the jurisdiction vested in
it by rejecting the application filed by the defendants.

15. Inthe result, civil revision stands allowed. The impugned order dated
20/2/2006 in C.S.No.15-A/99 passed by theplsmct Judge, Morena (M.P.)
is set aside and the suit in question is held to be not mamtamable and is
dismisséd as such.
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16.  Letacopy ofthis order be sent to the trial court for information.
Revision allowed.

" LL.R. [2017] M.P., 946
CRIMINAL REVISION
Before Mr. Justice S.K. Palo
Cr.R. No. 1102/2016 (Jabalpur) decided on 9 August, 2016

KARAMIEET SINGH ...Applicant
Vs. _
STATE OF M.P. A ...Non-applicant

A. Criminal Procedure Code, 1973 (2 of 1974), Section 4 75,
Army Act (45 of 1950), Section 125 & 126 and Criminal Courts and
Court-martial (Adjustment of Jurisdiction) Rules, 1952, Rule 3 & 4 —
Tria] of an accused liable to be tried by Court-martial or by a Competent
Criminal Court — When the accused is an army man — The criminal
Court before proceeding should give notice to the Commanding Officer
of accused as envisaged u/S 125 & 126 of the Army Act. (Para9)

@, TS AT GIedT, 1973 (1974 BT 2), STTRT 475, BT I
(1950 #T 45), &RT 125 T 126 V9 70¢ =~qrarad Fiv @ar ~Imras
(FfereTaT BT o) A9, 1952, RT3 7 4 — QAT TATd 4T HEH
TS IRITed & ERT far ab aftge @1 Reawer — a9 afe e
ﬂﬁmé—mwﬁmmwmﬁmﬁaﬁgw'ﬁmﬁ
Aferet Bt Aifey 297 Trfey v fF W= sl =7 R 125 9 126 @
Fravfa TRafeqa 21

B. Army Act (45 of 1950), Section 125 & 126 and Criminal
Courts and Court-martial (Adjustment of Jurisdiction) Rules, 1952,
‘Rule 3 & 4— Nature of —Held — Are mandatory and the effect of non-
compliance thereof is that the entire exercise would be vitiated and
held to be null and void. _ (Para 10)

. G IATT (1950 BT 45) GI°T 125 T 126 v Tus
AT SV WA =arey (SErsiRar e warato) Faw 1952 a3
7 4 — &7 /oY — AfifFeiRa — argus 2 qur 9w AT ST 9Hg
7g 8 % Wyl srfadl gfim 8t wTwh qer sma w9 e oee wTef |

C Army Act (45 of 1950), Section 125 & 126 and Criminal
Courts and Court-martial (Adjustment of Jurisdiction) Rules, 1952,
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Rule 3 & 4 — Trial of offence — Aceused army man — Criminal Court
and Court-martial both have concurrent jurisdiction —If the criminal
Court is of the opinion that proceedings be instituted before itself, the
procedure before proceeding with the trial is that notice as provided v/
S 125 & 126 of the Army Act to Commanding Officer is required to be
issued — It is a mandatory requirement — Non-compliance of which
vitiates the entire exercise and proceedings will be held to be null and
void. (Para 9 & 10)

T v sfafray (1950 1 45) g% 125 126 ¥4 TS
e aile W e (GwRar a1 awataT) e 1952, (W 3
7 4 — agvrg BT farer — attga e - <o e @ A/
ey g @ U et aftreRar @ — aft gve =rarad $9 a1
2 fo srdarfeal 9o wag gfem &, farer w et 397 @ qdf ufsan
77 B {5 o afte Bt Aifew star %S9 aftrfoas a6 e 125 w9
126 @ sfavia Sudfa @, WY fear w=r andféa @ — o' @ seOe
e € — mﬁrmﬁmﬂqﬁaﬂﬂmﬁiﬁﬂaﬁmammm
HFT VT I~ dedl gy |

Cases referred;

_ (1972) 2 SCC 692, 2001 (1) MPHT 72, Cr.L.R. (SC) 1986 Page
309.

G.S. Ahluwalia, for the applicant.
Surabhi Nigam, Deputy G.A. for the non-applicant/State.

ORDER
S.K. Pavro, J. :- Heard.

This revision under Section 397 read with Section 401 of the Code of
Criminal Procedure has been preferred against the order dated 13.4.2016
passed by 18th Additional Sessions Judge, Jabalpur in Special Case No.207/
2010 whereby learned Additional Sessions Judge refused to allow the
application filed by the petitioner under Section 125 and 126 of the Army
Act, 1950. -

2. Filtering unnecessary details, the facts requisite for disposal of this
revision, are that allegedly the petitioner served in Indian Army as a soldier on
the basis. of forged mark-sheet, therefore, FIR was lodged by Army and
proceeding has been initiated by police for offence under Sections 420, 467,
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468 and 471 of the Indian Penal Code. After filing of the charge-sheet, trial is
in progress before learned Additional Sessions Judge, Jabalpur. Referring
Sections 125 and 126 of the Army Act, 1950 the petitioner filed an application
requesting the learned Additional Sessions Judge to drop the proceeding on
 the ground that no intimation was given to the Commanding Officer as required
under Sections 125 and 126 of the Army Act, 1950. Learned Additional
Sessions Judge vide impugned order dated.13.4.2016 dismissed the same
stating that the petitioner is no more in Army services and, therefore, Sections
125 and 126 are not attracted in the present case, and the petitioner did not

file the application at preliminary stage and filed the same at the stage of defence
evidence.

3. Learned counsel for the petitioner argued that if the provisions of
Sections 125 and 126 of the Army Act, 1950 are not complied with, it goes to
the root of the case and the trial would be vitiated. He has placed reliance on
- the decisions rendered in Delhi Special Police Establishment, New Delhiv.
Lt. Col. S.K. Loraiya, (1972) 2 SCC 692, and Captain PX. Rekwal v,
State of M.P,, 2001 (1) MPHT 72 in support of his contentions.

4. Learned Deputy Government Advocate has opposed the con_ientions
raised by the learned counsel for the petitioner and submitted that the order
impugned is well merited and does not call for any interference.

5. Having heard learned counsel for the parties and perusing the record,
it is found that criminal trial is pending before 18th Additional Sessions Judge
for offences punishable under Sections 420, 467, 468 and 471 of the Indian
Penal Code for allegedly entering into Army service by the petitioner with the
help of forged mark-sheets. .

6. For better understanding of the provisions, Sections 125 and 126 of
the Army Act, 1950 are reproduced below:

"123. Choice between criminal court and court-martial.-
When a criminal court and a court-martial have each Jurisdiction -
.in respect of dn offence, it shall be in the discretion of the
officer commanding the army, army corps, division or
independent brigade in which the accused person is serving or
such other officer as may be prescribed to decide before which
Court the proceedings shall be instituted, and, if that officer
decides that they should be instituted before a court—martlal
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to direct that the accused person shall be detained in mlhtary
custody. A

- 126. Power of criminal court to require delivery of
offender. - (1) When a criminal court having jurisdiction is of
‘opinion that proceedings shall be instituted before itselfin .
 tespect of any alleged offence, it may, by written notice, require
. the officer referred to in section 125 at his option, either to
deliver over the offender to the nearest magistrate to be
proceeded against according to law, or to postpone
proceedings pending a reference to the Central Government.

(2)  Invery such case the said officer shall either deliver
" over the offender in compliance with the requisition, or shall
forthwith refer the question as to the court before which the
proceedings are to be instituted for the determination of the

Central Government, whose order upon such reference shall
be final." ‘

Plain reading of the aforesaid provisions shows that Criminal Court
havmg jurisdiction is, of the opinion that proceedings shall be instituted before
itself in respect of any alleged offence, it may, by written notice require the
officer referred to in section 125 of his option, either to deliver over the
offender to the nearest magistrate to be proceeded against according to law -
and to postpone proceedings pending a reference to the Central Government.

7. In the case of Lt. Col. S.K. Loraiya (supra) in paragraph 9 the
Supreme Court has held as tinder:

"9, As regards the trial of offences cornmitted by army men,
the Army Act draws a threefold scheme. Certain offences
énumerated in the Army Act are exclusively triable by a Court-
martial; certain other offences are triable both the ordinary
criminal court and thg court-martial. In respect of the last
category both the courts have concurrent jurisdiction. Section
549 (1) Cr.P.C. is designed to avoid the conflict of jurisdiction -
in respect of the last category of offences. The clause "for
‘which he is liable to be tried either by theCourt to which this
~ Codeapplies orbya courtmartial " in our view, qualifies the
preceding clause " when any personis charged with an offence
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"in Section 549 (1). Accordingly, the phrase" is liable to be
tried either by a court to which this Code applies or a court-
martial" imports that the offence for which the accused is to be

- tried should be an offence of which cognizance can be taken
by an ordinary criminal court as well as a court-martial. In our
opinion, the phrase is intended to refer to the initial jurisdiction
of the two courts to take cognizance of the case and not to
their jurisdiction to decide it on merits. It is admitted that both
the ordinary criminal court and the court-martial have
concurrent jurisdiction with respect to the offences for which
the respondent has been charged by the Special Judge. So,
section 549 and the rules made thereunder are attracted to the
case at hand."

8. This Court in earlier judgment in the case of Captain PX. Rekwal
(supra) has held as under:

"...Under Sectlon 475 of the Code rules consistent with Cr.P.C.
And Army Act may be framed and Magistrate shall have regard
to such Rules. If ordinary criminal Court decides to try accused
who is subject to Army Act, it will have to give notice to the
Army authorities as per mandatory piovision in Sections 125
and 126 of the Act and Rules 3 and 4 of the Rules, 1952 - As
mandatory procedure has not been followed the trial against
the petitioners is vitiated. - The impugned order framing charges
against the petitioners is quashed and proceedings stayed."

9. In this regard Rules 3 and 4 of the Criminal Courts and Court-martial
(Adjustment of Jurisdiction) Rules, 1952 are felt necessary to be also
reproduced below:

"3. Where a person subject to Military, Navel or Air Force
law is brought before a Magistrate and charged with an offence
for which he is liable to be tried by Court- Martial, such
Magistrate shall not proceed to try such person or to inquire
with a view to his commitment for trial by the Court of Sessions
or the High Court for any offence triable by such Court, unless-

(a) he is of opinion, for reasons to be recorded, that he should
- s0 proceed without being moved thereto by competent Military,
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Naval or Air Force authority, or
(b) he is moved thereto by such authority

4. " Before proceeding under clause (a) of Rule 3, the
" Magistrate shall give a written notice to the Commanding
Officer of the accused and until the expiry of a period of -

(i) three weeks, in the case of a notice given to a Commanding
Officer in command of a unit or detachment located in any of
the following areas of the hill districts of the State of Assam,
that is to say-

(1) Mizo,

(2) Naga Hills,

(3) Garo Hills,

(4) Khasi and Jaintia Hills, and
(5) North Cachar Hills;

(ii) seven days, in the case of a notice given to any other
Commanding Officer in command ofa unit or detachment
located elsewhere in India, from the date of the service of
such notice, he shall not-

(a) convict or acquit the accused under Sections 243, 245,
247 or 248 of the Code of Criminal Procedure, 1898 (Act 5
of 1898), or hear in hlS defence under Section 244 of the said
Code; or

| (b) frame in writing a charge against the accused under Section
254 of the said Code; or

(¢) make an order committing the accused for trial by the High
Court or the Court of Sessions under Section 213 of the said
Code; or

(d) transfer the case for i mquu'y or trlal under Section 192 of
the said Code"

Under these rules framed by the Central Government, where a person
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subject to Military, Naval or Air Force law, the Magistrate shall have regard
to such Rules. Combined reading of the above rules and provisions of Sections
125 and 126 of the Army Act, 1950, provides that accused is subject to
Army Act, the criminal court before proceeding against him will have to give
notice to the Commanding Officer of the accused as envisaged under Sections
125 and 126 of the Army Act.

10.  Compliance of the aforesaid procedure prescribed by the above Rules is

mandatory requirement. The words used in Sections 126 "when a criminal court
having jurisdiction is of opinion that proceedings shall be instituted before
itself in respect of any alleged offence means that before proceeding with the
criminal trial, the additional sessions Judge ought to have followed this provision.
In the proceeding undertaken by learned Additional Sessions Judge, without
compliance of the aforesaid mandatory provision is vitiated and entire exercise
would be null and void as has been held by the Supreme Court in the case of
Superintendent and Rememberance of Legal Affairs, West Bengal v. Usha
Ranjan Roy Choudhary, Cr.L.R. (SC) 1986 page 309.

11.  Inview of the above legal and factual position, this Court is of the
opinion that the aforesaid provisions and law have not been followed in the
present case and, therefore, the trial against the petitioner will render vitiated.
This petition is therefore, allowed. Setting aside the impugned order dated
13.4.2016. It is directed that learned 18th Additional Sessions Judge, Jabalpur
shall follow the above provision and if the competent authority of the Army
decides that trial be conducted by ordinary criminal Court, then proceed against
the accused from the stage of framing of charge.

Revision allowed.

LL.R. [2017] M.P., 952
CRIMINAL REVISION
Before Mr. Justice S.K. Palo
Cr.R. No. 2239/2015 (Jabalpur) decided on 22 August, 2016

RAM MILAN DUBEY & ors. ...Applicants
Vs.
KU. VANDANA JAIN & anr. ...Non-applicants

A.  Crimtinal Procedure Code, 1973 (2 of 1974), Section 321,
Legal Services Authorities Act (39 of 1987), Section 20 and Penal Code

-



LLR.[2017]M.P. " R-M. Dubey Vs. Ku. Vandana Jain 953

(45 of 1860), Sections 294, 506 & 323/34 — Lok-Adalat — Whether
powers w/S 321 of Cr.P.C. can be exercised by the Lok-Adalat for
withdrawal of prosecutlon by the State Government — Held — No, the
- powers u/S 321 of Cr.P.C. cannot be exercised by the Lok-Adalat for
withdrawal of prosecution, as the power u/S 321 of Cr.P.C. can only be
exercised by the regular Court after exammmg the merits of the case
— Revision dismissed. ~ (Paral9)

F. T0¢ HiHT afear, 1973 (1974 &7 2), T 321, f[f9% dar
Hiferaeer e (1987 @1 39), EI°T 20 VT 9% Wiear (1860 &7 45), €77
294, 506 T 323,34 — @ FAZIAT — TT WY BN gIRT ARSI
A% 9 fae gvs ufipar Sfear Y arT 321 & Fwfw afdwyt &1 99T Aie
ITraa g™ fear o waar @ — afifeiRa - a9fl, @ aeaEd g
Ffmte auE A 3g qvs uimar Aivar oY g 321 @ afavta wfaal
&1 yaiv 98 fear < wear gfw, gvs ufsar Ofear o1 oRT 321 &
Fala ofdat o1 3917 o9 Frafie e =1 9ee @ et o7
TiEer wR @ ywErq & fear o wear € - gada @R

B. Legal Services Authorities Act (39 of 1987), Section 20
—~ Lok-Adalat — H“Compromise” or “Settlement” - Powers of disposal
of cases by the Lok Adalat relates to only settlement between parties
through compromise and no case can be disposed of without
compromise or settlement between the parties. (Para20)

& [ffre |ar mftrevr sifefaa (1987 @wr 39), ST 20 — TAFE
F]TTT — “guFlar’ 4 “fvernr — @i Jarad g7 IS @ PRraeer
1 iwat & 9T 999 UHeRI & Ae usid @ Wiy faued w
WAl & dur #1Y f g Rl @ wey msﬁaf ar “farerR” @
foem a8 foar o woan

Cases referred:

2007 (1) M.P. Weekly Note, 113, (2008) 2 SCC 660 (2005) 6
SCC 478, AIR 1957 SC 389.

Ashish Shroti, for the applicants. i
A.R.S. Chauhan, P.L. for the non-applicant No. 2/State.
Dharam Raj Singh Chaudhary, for the non-applicant No. 1.

(Supplied: Paragraph numbers)
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"ORDER
S.K. PaLo, J. ;- Heard,

This revision under Section 397 read with Section 401 has been
preferred challenging the order dated 13.08.2015 passed by 9th A.S.J.
Jabalpur in Criminal Revision No. 60/2014, whereby the revision filed by the
respondent was allowed and order of the J.M.F.C. Jabalpur dated 30.11.2013
was set aside and Criminal Case No. 8415/2010 was restored to its original
number.

2. Filtering the unnecessary details the facts requisite for disposal of this
petition are that the petitioners father purchased land with house vide registered
sale deed dated 16.07.1940. The house was numbered 1493/1 and
renumbered from time to time by the Municipal Corporation and presently
numbered 3155,

3. . After the death of his father, the petitioner No.1 became the owner of
the property and is residing there. Respondent/non-applicant No.1 created
hindrance in the petitioners peaceful possession over the said property.
Therefore, civil litigation started which are pending before various Courts.
Respondent No.1 lodged a report before Police Station Garha for offence
under Section 294, 506 & 323/34 of I.P.C. This Criminal Case No. 8415/ -
2010 was pending before J.M.F.C. Jabalpur. In the “National Lok Adalat”
dated 30.11.2013, the same was withdrawn by the State Government under
Section 321 of Code of Criminal Procedure. Therefore, the same was’
dismissed as withdrawn by the prosecution in public interest. This withdrawal
of the case was challenged by respondent No.1 before the learned 9th A.S.J.
Jabalpur as Criminal Revision No. 60/2014 in which the learned A.S.J. held
that the order dated 30.11.2013 passed by J.M.F.C. Jabalpur is not an award
passed by the Lok Adalat and in this circumstances, the legality of the said
order can be challenged in revision.

4. It is further held that the withdrawal of the prosecution was not for
valid reason. Therefore, the order dated 30.11.2013 was set aside and restored
the Criminal Case No. 8415/2010 to decide in it’s original number. C.J.M.
Jabalpur was directed to proceed in the matter or to refer it to any appropriate
Court.

5. The petitioners challenged the said order of the revisional Court and-
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~ requested for restonng the order of .M.F. C on several ground :-

6. Itis stated that as per ‘the Legal Services Authorltles Act, 1987, the

. case was disposed of,, therefore, the order is not revisable nor appealable.

7. " Learned counsel for the respondent No.1 suiamlts that the criminal
case pending before the J.M.F.C. was neither compromised nor settled

" . between the parties, therefore, the matter was not a settlement or award as

per the ambit of Legal Session (sic:Services) Authorities Act, 1987.

8. Application under Section 321 of Cr. P.C. had no consent of the
complainant. Therefore, order dated 30.11.2013 passed by the J.M.F.C.
Jabalpur was not good in the eyes of law. The learned revisional Court has
passed order dated 13.08.2015 which is well merlted and does not warrant
any interference. - :

9. Heard therival contentions and perused the record.

10.  Vide order dated 30.11.2013 in the National Lok Adalat, the Criminal
Case No. 8415/2010 for offence under Sections 294, 323 and 506 (ii) of
LP.C. have been withdrawn by the prosecution which was allowed under
Section 321 of the Cr. P.C: The accused/petitioners were acquitted for the

said offences.

11. Ag_grieved by this the respondent No. 1 challenged the same before
the revisional Court and the revisional Court after elaborate order has restored
the criminal case to décide original number stating that it is not a “compromise”
nor “award”,

12. The matter which can be taken by the Lok Adalat for disposal are
enumerated in Section 20 of the Legal Services Authority (sic: Authorities)
Act, 1986 (sic:1987) which reads as under :-

“20 Cognizance of cases by Lok Adalats- (1) Where inany
casereferred to in clause (i) of sub-section (5) of section 19.

(1)(a) the parties thereof agree; or

(b) onc of the parhes thereof makes an application to the Court,
for referring the case to the Lok Adalat for settlement and if
such Court is prima facie satlsﬁed that there are chances of
such settlementor : '
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(ii) the Court is satisfied that the matter is an appropriate one
to be taken cognizance of by the Lok Adalat.

the Court shall refer the case to the Lok Adalat;

Provided that no case shall be referred to the Lok Adalat under -
sub-clause (b) of clause (i) or clause (ii) by such Court except
after giving a reasonable opportunity of being heard to the-
parties.

(2) Notwithstanding anything contained in any other law for
the time being in force, the authority or committee organising
the Lok Adalat under sub-seciton (sic:section) (1) of Section
19 may, on receipt of an application from any one of the parties
to any matter referred to in clause (i) of sub-section (5) of
section 19 that such matter needs to be determined by aLok
Adalat, refer such matter to the Lok Adalat, for detemination:

Pr(;vided that no matter shall be referred to the Lok Adalat
except after giving a reasonable opportunity of being heard to
the other party.

(3) Where any case is referred to a Lok Adalat under sub-
section (1) or where a reference has been made to it under
sub-section (2), the Lok Adalat shall proceed to dispose of
the case or matter and arrive at a compromise or settlement
between the parties. '

(4) Every Lok Adalat shall, while determining any reference
before it under this Act, act with utmost expedition to arrive at
a compromise or settlement between the parties and shall be
guided by the principles of justice, equity fair play and other
legal principles.

(5) Whiere no award is made by the Lok Adalat on the ground
that no compromise or settlement could be arrived at between
the parties, the record of the case shall be returned by it to the
Court, from which the reference has been received under sub-
Sectibn (1) for disposal in accordance with law.

(6) Where no award is made by the Lok Adalat on the ground
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that no compromise or settleinent could be arrived at between
- the parties, in a matter referred to in sub-section (2), that Lok
~ Adalat shall advise the pa.rtles to seek remedy in a Court.

(7) Where the record of th_e case is returned under sub-section
(5) to the Court, such Court shall proceed to deal with such

" case from the stage which was reached before such reference
under sub-section (1).” .

13. Hon’ble the Apex Court in the case of State of Punjab Vs. Ganpat
Raj, 2007 (1) ML.P. Weekly Note, 113 has opined that:-

“The specific language used in sub-section (3) of section 20
makes it clear that the Lok Adalat can dispose of a matter by
way of a compromise or settlement between the parties. Two _
crucial terms in sub-sections (3) and (5) of section 20 are
“compromise and “settlement.” The former expression means
settlement of difference, by mutual concessions. It is an
agreement reached by adjustment of conflicting or opposing
claims by reciprocal modification of demands. As per Terms
de Ia ley, “compromise is a mutual promise to two or more
parties that are at controversy.” As per Bouvier it is” an
. agreement between two or more persons, who, to avoid-a
_ law suit, amicably settle their differences, on such terms és
they can agree upon.” The word “compromise” implies some
element of accommodation on each side. It is not apt to
describe total surrender. (see NFU Development Trust Ltd.
Re[(1973) 1 AILER 135=(1972) 1 WLR 1548 (Ch D)]). A
compromise is always bilateral and means mutual adjustment.
“Settlement” is termination of lagal proceedings by mutual
consent. The case at hand did not involve compromise or
settlement and could not have been disposed of by the Lok
Adalat. If no compromise or settlement is of could be arrived
at, no order can be passed by the Lok Adalat. Therefore, the
disposal of Civil Writ Petition No. 943 of 2000 filed by the
respondent is clearly impermissible.”

14. Challenged was made before the learned Revisional Court is that the
Lok Adalat had no jurisdiction to pass such an order. Powers under Section
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321 of Cr. P.C. cannot be exercised in Lok Adalat.

15.  Inthecaseof State of Punjab & Another Vs. Jalour Singh & Oz;hers,
(2008) 2 SCC 660, the Full Bench of the Hon’ble Apex Court has held that :-

“Where an award is made by the Lok Adalat in terms of a
settlement arrived at between the parties (which is duly signed
by parties and annexed to the award of the Lok Adalat), it
becomes final and binding on the parties to the settlement and
becomes executable as if it is a decree of a civil cout, and no
appeal liés against it to any Court. If any party wants to
challenge such an award based on settlement, it can be done
only by filing a petition under Article 226 and/or Article 227 of
the Constitution, that too on very limited grounds. But where
no compromise or settiement is signed by the parties and the
order of the Lok Adalat does not refer to any settlement, but
directs the respondent to either make payment if it agrees to
the order, or approach the High Court for disposal of appeal
on merits, if it does not agree, is not an award of the Lok
Adalat. The question of challenging such an orderina petition
" under Article 227 does not arise. In such a situation, the High
Court ought to hear and dispose of the appeals on merits.”

16.  Theleamed counsel forthe petitioners pressing his arguments submitted

that no revision lie against the order of Lok Adalat relying upon the case of
PT Thomas Vs. Thomas Job, (2005) 6 SCC 478 in which the Hon’ble
Supreme Court has held that when the decree on compromise is based by the
Lok Adalat it will have the same binding effect and be conclusive. It is final
and permanent and equivalent a decree executable and is an end to the litigation
among the parties.

17.  The words used “decree on compromise” is very important. In the
present case, the order dated 30.11.2013 cannot be deemed to be a decree
on compromise order according to the Section 320 of Cr. P.C.

18.  Counsel for the petitioners also stressed that the function of the Court
in withdrawing the criminal case under Section 321 Cr. P.C. cannot be
challenged, therefore, the same cannot be assailed before the revisional Court.
He placed reliance on State of Bihar Vs Ramnaresh Pandey, AIR 1957 SC
389. ' : :
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19.  Thewithdrawal of prosecution.can-be-allowed only inregular Court
ilvexercise.of powers under Section:321 €i. P:C. and after examining the
merits of the case; in the interest of justice. Without'adverting to the merits of
the-application under Secticn 321 Cr. P.C. suffice, it to say that adjudication
by the Court in'exercise of its powerunder section:321 of Cr: P.C. could'only
be examinediby a regular Court. The same cannot be exercised by a Lok
Adalat as has beerrearlier stated in-the case-of-State of Punjab'Vs. Ganpat
Raj (Supra).. '

20.  Theinevitable result in the present revisionis therefore, order of the
learned J.M.F.C. has riglitly been set aside by the order of learned A.S.J. in.
Criminal Revision No. 60/2014; as the powers of disposal of cases by Lok
Adalat relates to-only “settlement” between the parties by ‘compromise’ and
no case can be disposed of without ‘compromise’ or ‘settlement’ between -
the parties.

21.. The revisilon, therefore, sans-merit and dismissed.

Revision dismissed.

LL.R..[2017] M.P., 959
CRIMINAL REVISION
Before Mr. Justice' S.K. Gangele & Mr. Justice Subodly Abhyankar
Cr:R. No:.1640/2015 (Jabalpur):decided on 24 November, 2016

K.L.SAHU ...Applicant
Vs. -
STATE OF M.P. ...Non-applicant
(Alongwith-Cr.R. No. 1642/2015,.Cr.R. No. 1644/2015 & Cr.R. No.
. 1647/2015) '

Prevention of Corruption Act (49 of 1988), Section 3 & 4 —
Jurisdiction of Special Court.to frame the charges:against the persons
~ other thanpublic servants for offences falling underIPC or any other
law for the time being in forcewhemn:it had discharged the:other co-
accused persons who:were the publie'servants'— Held—No.charge.of
any conspiracy was-framed: against. any of tlie: non-public servants
coupled-with any of tlie sections:of the' Prevention:of CorruptiomAct —
It is.alsonot a-case where the'public:servant had:died-after framing of
charges againstall accused persons whereas publicservantshave been:
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discharged — Wrong interpretation of the ratio laid down in the case of
Jitendra Kumar Singh and failure in analysing the import of Prevention
of Corruption Act itself — Impugned orders were quashed — Special
Court is directed to remit the charge sheet to Chief Judicial Magistrate
to proceed in accordance with law. (Paras 20,21, 22 & 23)

T Frareel Gifefa7 (1988 #7 49), 61%7 3 7 4 — AIEH. T
ada W g faet o i @ sl o e el @ v ate
Raal @ afiRea =fima’ @ e Rty fefia s 9 gty <
B JACHIRGAT Srafe S I | Afgan o s fear o ot fr
s daw o — afifraifa — fadlt deals doe @ e, o wug
T IRY gerEr farer afifam ) fod o @ wrer AR 787 fear
AT AT — g A1 gHeor Hff T ST wl afrer @ few ol
foefrr 52 W9 @ wvarg A% QT B g g off wefs e dawt B
. ARIMF f6ar w7 on - Ridw AR Rz @ Toxo ¥ yRofa sner
F1 Tad FrdwT 17 gy fara aftfre @ yates a1 Rvdsr 59
'#‘ﬁm—m&%ﬁﬂm#aﬁl@fﬁm—mﬂwaﬁmmg@
faF Teifrert # fARMUR s s @ g sRefE o @r
freer fear

Case referred:
(2014) 11 SCC 724.

A.P. Shroti, for the applicants,
Piyush Bhatnagar, for the intervener.
Vivek Lakhera, P.L. for the non-applicant/State,

ORDER

The Order of the Court was  delivered by :
SUBODH ABHYANKAR, J. :- This order would also govern the disposal of
CR.R .No.1642/2015 (J.L. Sahu Vs. State of Madhya Pradesh), CR.R.
No.1644/2015 (Manoj Kumar Sahu vs. State of Madhya Pradesh) and CR.R.
No.1647/2015 (Smt Anuja Sahu vs. State of Madhya Pradesh) as common
question of facts and law are involved in these criminal revisions.

2. The sole question of law before this Court is whether a Special court
constituted under S.3 of the Prevention of Corruption Act, 1988 (hereinafter
referred to “P.C.Act”) can try a case against the persons other than public
‘servants for offences fallin g under Indian Penal Code or for that matter under

1
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any other law for the time being in force, when it has already discharged the -
" public servants from the offences alléged to have been committed under the
P.C. Act and the IPC. ' ' '

3. Forthe sake of convenience the facts relating to Criminal Revision
No.1640 of 2015 are taken into consideration in order to decide the common
issues in all these matters. . ' : "

4. All these criminal revisions have been filed by the persons, who are
accused in Special Case No.7/2011 wherein the charge sheet has been filed
by the Economic Offences Bureau, Bhopal. These cases are pending before
the Special Judge, Prevention of Corruption Act, Bhopal (M.P.) who, vide
impugned order Annexure P/14 dated 16.01.2014 has held that the charges
are liable to be framed and vide order Annexure P/9 dated 4.7.2015 has held
that the Special Court has the jurisdiction to try the case.

5. To understand the controversy, the brief facts of the case, shorn of
the unnecessary details aré that a charge sheet was filed against the petitioners
of these criminal revisions who are non-public servants as also against the

other accused persons including the public servants on the ground that on the
" basis of a complaint wherein it was alleged that petitioner K.L.Sahu, Secretary
of the Awas Rahat Grih Nirman Sahakari Samiti Maryadit committed fraud
with the members of the society and in the garb of the society, allotted plots
contrary to the byelaws and in the process, accepted money by conspiring’
with other accused persons including public servants.

6. - The Charge sheet was filed agaisnt (sic:against): (1) K.L: Sahu S/o
Late Mannilal Sahu (2) J.K. Sahu S/o K.L. Sahu (3) O.P. Rai S/o Late
Radheshyam (4) Dr. L.P. Bajpayee S/o Gangacharan Bajpayee (5) AR.Hasan
S/0 S.A. Hussain (6) Manoj Kumar S/o K.L. Sahu (7) Dinesh Kumar Jain
(8) B.P. Verma S/o B.R. Verma (9) Smt Anuja Sahu W/o Shri Sharad Sahu
(10) Pradeep Kumar Gupta S/o Shivmurti Gupta (11) D.N. Shrivastava S/o
Late R.S.Shrivastava (12) Yajyoj Kumar @ Yaggoj Kumar @ Y.K.Sahu S/o
K.L. Sahu (13) R.B. Shrivastava (14) S.K. Shukla, (15) Smt. Sushila Sahariya
(16) Dr.S.K.Saxena. Out of these 16 accused persons, only accused No.13

- R.B. Shrivastava, Auditor, Co-operative Department and accused
' No.14 - S.K. Shukla, Senior Inspector, Co-operative Department are
the public servants. o '

7. Initially, vide order datd 29.08.2013 charges were framed against all
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- of the aforesaid accused persons under Sections 120-B, 406,.420,.467, 468,
471 of IPC and Sections 13(1)(d) and 13(2) of the Prevention.of Corruption:

Act, 1988. Against the aforesaid order of framing of charges dated 29.8:2013,,
- a Criminal Revision No.2171/2013-was preferred by K.L. Sahu; which-was.”

disposed of by this Court vide order dated 12.11.2013 whereby-the order. of
framing of charge was:set aside and the Trial Court was directed to. pass
© appropriate-orders on framing of charges. Similarly, the other accused- Y.K..
Sahu also preferred Criminal Revision No.2321/2013. The aforesaid revision.
was also allowed and the order of framing of charge was:set aside vide'order
dated 03.12.2013 and the.Special Court was directed to consider afresh the
question of framing of charge and frame specific. charge against each accused:
persons. The aforesaid order dated 03.12.2013 is filed along with this revision:
as Annexure P/11.

8. After the matter was remanded back tosthe Special Court, the Special

Court, after hearing all'the accused persens, on 16, 12014 passed as many as. .

three-orders in respect of. framing of charges. The-first order is:filed: as:
Annexure P/13-wherein it issmentioned that accused-K.L.Sahu, J.K.Sahu,
Anuja Sahuand’Manoj Sahware liable to becharged as'decided by a separate-
order under Sections including 418, 420, 409 and: 120-B:of TPC whereas.
other accused persons:viz: O;'P.‘.Rai,.Dr.'.L.P.'.Bajpayec;_ A.R. Hasan, Dinesh:
Kumar Jain, B.P. Verma, Pradeep Kumar Gupta, D:N. Shrivastava; Yajyoj:
Kumar Sahu, R.B. Shrivastava, S.K. Shukla, Smt. Sushila: Sahariya: and:

Dr.S.K.Saxena have been altogether discharged under Sections 120-B..406,

409,420, 467, 468,.471 of IPC and Sections 13 (1)(d):and: 13(2): of the
Preventioniof Corruption Act, 1988: Inthe same. order: shieet; the prosecution:
is alsodirected to submit atrial program:and summon the witnesses accordingly.
for recording: of their-evidence: for the. prosecution:. The separate:order-
mentionedin:Annexure-P/134s filed as:Annexure P/14, which-was also.passed
orr16:01.2014 and after hearing-each of the accused persons and by specifically
dealing with the individual case, the learned Special Judge held that prima
- facie case is made out against the petitioners. for framing the chargesunder
Section 418, 420,.409 and 120-B of IPC whereas other accused persons,
including public servants as stated above were altogether discharged..On
16.01.2014 vide Anneure P/15 the charges. were also fiamed against the
accused personsunder the provisions of IPC simpliciter as aforesaid.

9: Being aggrieved of the:order framing:of charges, the petitioner~K.L..

[N
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Sahu:preferred Criminal Revision No.243/2014,which was allowed by this
Court vide its order.dated 25.9.2014 wherein it was held that since the

 petitioner has raised the issue of jurisdiction for the first time before this Court,

hence it would be appropriate if the matter is remanded back with a liberty to

the petitioner to raise the issue of jurisdiction first before the concerned Special
Judge.

10.  Inpursuance of the order passed by this Court, the Special Judge of
the Trial Court has passed the impugned order Annexure-P/19 on 04.07.2015
whereby the learned Special Judge, relying upon the decision rendered by the
Hon'ble Supreme Court in the case of New Delhi vs. Jitender Kumar Singh
[reported in (2014)11 SCC 724 ] has held that since the charges were already
framed against the petitioners/non-public servants before the public servants
could be discharged, hence the Special court has the jurisdiction to fry the
case. This order Annexure P/9 dated 04.07.2015 is also under challenge before
this Court.

11.  Thepetitioners have come before this court against the aforesaid orders
viz. order dated 16.01.2014 viz. Annexure-P/13, Annexure-P/14 (whereby
reasoning has been assigned to frame charges) and Annexure-P/15 (order

framing charges) as also the order Annexure-P/19 dated 04.07.2015,
" confirming the aforesaid order Annexure-P/14 dated 16.01.2014. The

challenge is primarily on two grounds, viz., firstly, that the learned Judge of
the Special Court has erred in ffaming charges against the petitioner in as
much as the said court had no jurisdiction to frame the charges against the
petitioner- non-public servants on account of the fact that on the same day
i.c. on 16.01.2014 itself the learned Judge of the special court had discharged
the other co-accused persons including accused No.13 - R.B. Shrivastava,
Auditor and accused No.14 - S.K. Shukla, Senior Inspector who were
the public servants from the offences punishable inter alia under ss.13(1)(d)
r/w.13(2)of‘the P.C. Act. Thus, according to the learned counsel for the
petitioner after discharging the other accused persons who were also the public
servants from the offences under the P.C. Act, the learned Judge had no
jurisdiction to frame charges and to try the petitioners for offences punishable
under the Indian Penal Code simpliciter. The second ground of challenge is
that even on merits no case for framing of charges under the provisions of
[PC can be said to be made out against the petitioners.

12. - On the other hand the learned counsel for the Lokayoukt and the
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learned counsel for the objector have submitted that the impugned orders are
just and proper and need no interference. It is their contention that before
passing of the impugned order Annexure-P/15, the learned Judge had not
discharged the other co-accused public servants and it is only after the charges
were framed against the petitioners, that the other accused persons, including
the public servants were discharged, hence the court had the jurisdiction to
frame charges against the petitioners. :

13. Heard the learned counsel for the parties and perused the record.

14, Before we proceed to deal with the legal aspect of the matter it would
be germane to reproduce the relevant paragraphs of the impugned order dated
16.01.2014 to demonstrate the manner in which it was passed by the learned
Special Judge as it has a bearing on the subject matter at hand.

15.  Inrespect of the petitioner K.L.Sahu, J.K.Sahu, Anuja Kumari Sahu
and Manoj Sahu the learned Judge held as under in sequence of the following
paras:- '

IR B, U AR —

"22. 9 AR & At A aftge doyawE @ R
418, 420 U9 409 U9 ORI 120~W WL.GH. ¥ 9 vy Frumer
UAAGAT (ST 64T & &7 097 JUIT & GIT 7 AT 97
foxtaa foar ) afrgae #1 gy geev garr 7ar)
sfirgaa 3 grifia srovre sredflere far aiv fareo 9
ST FT T 15911 SFTgET BT il dEwg far T

o 2 1 S O

“23.  AfgE wHTg @ el e T Faln weer afify
& TeHTel sieae B AR & Wiy @ e Saag S wy
A AT B el iR wedH fa S @ T & o,
®. u1g, @ favg 39 ~mare™ @ afra & anr 418 wEgfya
HRT 120—%, 9T 420 AeUfOT ART 120—& TS X7 409 .
9. §9 9RT 409 EUfST ORT 120—9 ALEW. B e
SUSHIY AuRIe YeprgeAT s star 2 oa: Sad R @
- weE ¥ aRiy v Al R mr | afeee 39, e st
AT YeHR AT 74T | ARRYET 3 IR aravrer aefrans
foar s farw i w9 @1 qrar fear) aPrgE e
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aftrare aagag fear war””
At SeT SAN WIE U4 A |g—

4. 9 ANTgEE] BT YRV [H WM 8 AqE T W TF WA
BreR REaT o ¥ET & | 9% IR BN WIg Aol id 99 o
. @, g Tl e TR 7€ ahier # 5 o gwT uRer! B
an TEE @ ) wewl @Y afear e § uRadT fRar
yeer faerer Frenfae far | SfRgE wHe AR g, SIS OIg
P feg a8 Ao R m € o e wfify @ s B
fra o iR ST UT ST GO B} Wil & qEvsl @ Ay
ATdT BT @ Al A Bg ATRIRIG Y4 ) afveE w
SuFE A W 3 S g @ ua § wiga st @ it
ST6T B ETE AEIRT B AT A9 AT FRIEr A HeH gl
e BT 21 g Wrnad @ Attt ¥ afide w sy
arfl @ aftrgad ae GAR 6TE, ST I Wg @ fawa
ORI 418 WEUIST ORT 120—&, ©RT 420 WEUfod €rf
120—& UG ©RT 409 WEUSd O 120—& & FET qoea
STIRTET GUAGSEAT S B & | ;I AW B waw ¥
ariy T Rty frar wm afgal @1 SRy Teal
AT T | sl 3 e g s e ik
Farer fed W &1 greT fear| atgel @1 st
wasg fear @’

In the same order, in subsequent para 31, accused S.K.Shukla, the public
servant was discharged in the following manner:-

IR WD, Il — |

w31, FREEr @ ATN 9 SFYET v6.. YIar d IR
—406, 409, 467, 468, 471 WEUST HIRT 120 (&) TI0OT0H0
=T grer—13 (1) (1) wEulea 13 (2) grergrv [Fareer sfefay
vT SIT— 120 (@) WOT0W0 P FAT TSI IR F
ety @ gifya wY w@aT [Har orar 81 997 IHYTa ol
FufReify wast vy va F9Ud AT @ e 57
W’lﬁ\ 3\'1 »” .

In para 35, accused Sﬁshila Sahariya, Dr.S.K.Saxeﬁa, Dinesh Kumar Jain
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and 8.R.Hasan were discharged inthe following manner:-

- APrgE gEen a=fer, s Taoso T, fater R S w9 wioswo
'89q — . . : R
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T T8 IR 14T 81 5 af 1088 @) vy sRiERG wffy g
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mﬁ#aﬁuﬁmwmmaﬁhaﬂ#aﬁwmaﬁq&
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-STIRTIS ST T ISTH frq W et st wert geear i
& B aggEw IfgE gehar WETRAL, 10 vwowo
WA, [ gaw o7 v ovoawe s @t ETTRT—406,
409, 467, 468, 471 WEYIST SIT 120 (@) s10%0%0 ForT
813 (1) () w59fda 13 (2) g fawer afifrgy
VT greT—-120 (@) 07090 @ I TSI IR # ety
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Sufeifa WAt SRy o7 qavy @vger o7 v foo
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In'para 46, accused L.PBajpai, B.P.Verma, Padeep Gupta, O.P.Rai and

D.N.Shrivastava were discharged in the following manner:-

IPEE @, e, A, g, gy SR A I A A e R e 3

g -
46 Q¥ 9 g v, arerded, i), auf we g T,
3. 9. X1 vF 9. 0, sfarag @ Reg.amg AP B, WE D
wﬁwm%wwwwmamaﬁhmﬁzﬁ
HATRID TSUA BT Y27 AT qR A3 A4 21 21 oo
UG ARTYHT g ot ardt o) 79 vr vy T@r &
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Y9 W89fed ervr—-120 (&) "oz & T TSNy arqerer
@ areiy & wiRT B waay R arar gy T - T
w1 TaRefa wae gy va dary ARYFT VT e
ﬁ,—(,- mﬁ- ?\'I ”

In para 48, accused Y.K.Sahu @ Yajyoj Kumar Sahu was discharged in the
following manner:-

AT I, —

48, SRR GRT weqR weral 3 a 91-92 3 siceT arery
i—36 ¥ aﬂ‘mowwaﬁﬂmaﬂ?mmo/—wwﬁ
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mmm:aaagrmma#ﬁéaﬁaﬁﬁawv‘wa%m,wﬁ
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waF f»ar @rar B gaa afygaa @1 suleld wadl.
yﬁqﬂﬁaﬁwm&wﬁﬁ?ﬁmmﬂé"/”

(emphasis supplied)

In para 50, accused R.B. Shrivastava, the public servant was discharged in
the following manner:- ‘

afiraa AL fiarag —

1) M SRREE N WA W T @ g2
Fﬁmaﬂaﬁﬁmﬁuﬁmﬁgﬁm.mwa%ﬁmﬁa
maﬁamﬁﬁeﬁwﬁmmﬁgﬁzﬁw.m%mu
mﬁmm‘aﬁﬁmﬁamﬁwﬁmﬁmﬁwﬁﬁﬁ
& arer T R R B SEET  SUE TR STRIP IR fHa
muwmaﬁhﬁﬁmmmﬁ:aﬁgﬁmﬁeﬁm
Z7 GIT—406, 409, 467, 468, 471 WEUOw EIRT 120 (&)
qroTows GHUT SRI—13 (1) (1) wEuea 13 (2) g=raw
Prarvor sfffrT va weIfed - 120 () qOTOTO P
w7 w5 s @ araly @ oifya ey w@ad [
grar &) vaa afrgaa @1 euRelfy aadt vfeqla 3 35
WW’WWW?VWWWWEHWW
gfyer 7 @1 w31

It appears from the above that the learned Judge has passed the aforesaid
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order in such a manner as if after holding that the charge is liable to be framed
against the accused persons, he stopped in the middle of the order, framed
- the charges against them in a separate order-sheet, recorded their plea and
then proceeded further to pass the order of dlscharge in respect of the other
accused persons -

16. Inthe ]1ght of the aforesaid order dated 16.01.2014, the learned special
judge has passed the impugned order Annexure P/19 dated 04.07.2015 in
the following terms:-

“qafed gRRUfT 3! <@7 ¥ 98 gaad & 5 swo e 3 39
e 4 FAeER PR aftifag # axr 4 8) 3 9=
PSRN K 2 B 2 G AN K K i o B O T | K
. B I3 B AT fRPuger gseer aftrise aew 2q
fraa #= %911 59 yan ats dye, e foeg axEr
frra=er st @ aruRrer w1 IRIT on, 9 w=nifaa fear
e G 0 R e Y 1 W = O O A O 121
waled <=Aed @ (9 WHaTE) gR7 e wHe § B adid
9. 943 /08 ¥ 1 fafY fagia Grenfiw famar & o Rymiv s
A ¥ gAsy ST 8 §9 SRU SRR AW o fERer u
mem@ml

mmﬁmﬁ?ﬁamﬁﬁqﬁmaﬁﬂ
St AvaT ot ANBRIT AR § SR €T fhar Tar &
Retfey 4 aftrgeeera @ fige aifivios @1 95 99 & afgera =
ANBRIT sroRer | S i o, W 5 o g a9 8 AR
W TR A § I e &N 3% ok RRRya 7€t R e
AR ohedae B 7y 2 oh 3R Daet wde afi st & s
frog oaa WIEE. B AWRN FT AR WA T ARG s
‘AR @ URe BT AR TE € ST R § SR e faar
SITaT 9fed 9 AHel B WeH [rerd ¥ fAaRer 8g AT o @y
I T <raT | S <= # Pifd andle 5. 161/ 11 F A wa
~raTer g1 graniud fAf Rigia swama wrme & o wd uRfRerfoal
- ¥ i =St E | Ol Ry A g @ figm siftnee & ag A=
fs = gt 11 & OSTER W IEg fR W &1

(emphasis supplied)

17.  Inorder to appreciate the rival conténtions of the parties, it would be
germane to reproduce Sections 3 and 4 of the PC Act which read as under:-
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“3. Power to appoint special Judges. — (1) The Central
‘Government or the State Government may, by.notification in
the Official Gazette, appoint as many special Judges as may
‘be necessary for such area or areas or for such case or group
of cases as may be specified in the notification to try the
following offences, namely:—

(a) any offence pﬁnishable under this Aét; and

(b) any conspiracy to commit or any attempt to commit or any
-abetmentof any of the offences specified in clanse (a).

(2)  Apersonshall not be qualified for appointment as a special
Judge under this Act unless he is or has been a Sessions Judge or
an Additional Sessions Judge or an Assistant Sessions Judge under
ithe Code of Criminal Procedure, 1973 (2 of 1974),

4. Cases triable by special Judges.—

‘(1)  Notwithstanding anything contained in the Code of
Criminal Procedure, 1973 (2 of 1974), or in any other law for
the time being in force, the offences specified in sub-section
(1) of section 3 shall be tried by special Judges only.

(2)  Every offence specified in sub-section (1) of section 3
shall be tried by the special Judge for the area within which it
was committed, or, as the case may be, by the special Judge
appointed for the case, or, where there are more special Judges
than one for such area, by such one of them as may be specified
in this behalf by the Central Government.

(3) When trying any case, a special Judge may also
try any offence, other than an offence specified in section
3, with which the accused may, under the Code of Criminal
Procedure, 1973 (2 of 1974), be charged at the same trial, -

(4)  Notwithstanding anything contained in the Code of
Criminal Procedure, 1973 (2 of 1974), a special Judge shall,
asfar as practicable, hold the trial of an offence on day-to-
day basis.”

(emphasis supplied)
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18. - In the impugned. order dated 04.07.2015, the learned: judge has.
considered'the jurisdictional aspects of thie aforesaid order dated’ [6:01.2014 .
passed by his predecessorand: after testing it on the-anvil'of the-order passed:
By the Hon’ble-Apex court in the-case of Sate (sic:State) through: Central’
Bureaw of Investigation, New Delki:vs. Jitender Kumar Singh [reported:
in(2014)1T SCC 724 T held that the present.case falls under the category of
Cr:A.No.943, of 2008: as.observed by the Hon’ ble-Supreme Court in the
aforesaid case: The Hon’ble Apex courthas dealt with the.Cr.A.No.943 of
2008'and'Cr.A. No.161 0f 2011 from para 37to 46 in the-following manner:.

“37..  Exclusion of the jurisdiction of ordinary Criminal Court;.
so-far as-offences.under the PC Act are concerned,.has been.
explicitly expressed under Section 4(1)iof the PC Act, which
does not find'a place inrespect of non-PC offences in sub-
section. (3)-of Section 4 of the PC Act.. Further, it is not:
obligatory on the part. of 'a Special: Judge to try non-PC
offences: The expression “may also try” gives an element of,
discretion on the part of the Special Judge which.will depend
upon the facts of each:case and the inter:relation between PC
offences and'non-P€ offences: '

38 A Special Judge exercising powers under the PC
Act is not expected to. try non-PC offences totally
unconnected.with any PC offences. under Section 3(1: ) of
the PC Act and'in the.event of a Special Judge.not trying.
any offenceunder Section 3(1) of thie PC Act, the question:
of the Special Judge trying non-PC offences does not
arise. As. already indicated, trying: of a. PC offence is a.
jurisdictional fact to exercise the powers-under Sub-section
(3) of Section 4. The jurisdiction 6£the Special:Judge, as-such;,.
has not beendivested, but the exercise. of jurisdiction;.depends.
upon-the jurisdictional fact of trying.a:PC offence. We are;,
therefore,_.concernedtwith,the.exercise:ofjurisdictibn-.andfnot-.
the existenceof juriSdicﬁon:ofthe-Speci_alr.Tud_'ge; _

39.  The meaning, and content. of the expressiom:
“jurisdictional fact™ has.been considered by this'Court in
Carona Ltd: v: Parvathy Swaminathan & Sons, and'noticed
that whiere the jurisdiction ofa Court ora Tribunatis dependént
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on the existence of a particular state of affairs, that state of
affairs may be described as preliminary to, or collateral to the
merits of the issue. The existence of a jurisdictional factis thus
a sine qua rion or condition precedent to the assumption of
jurisdiction by a Court. In Ramesh Chandra Sankla v.
Vikram Cement, this Court held that by erroneously assuming
existence of the jurisdictional fact, a Court cannot confer upon
itself jurisdiction which otherwise it does not possess.

40. Wehave already indicated that the jurisdictional fact
s0.as to try non-PC offences is “trying any case” under the PC
Act. As noticed by this Court in Ratilal Bhanji Mithani v.
State of Maharashtra, the trial of a warrant case starts with
the framing of charge. Prior to that the proceedings are only
an inquiry. The Court held as follows:-

“78. Once a charge is framed, the Magistrate
has no power under Section 227 or any other
provision of the Code to cancel the charge, and
reverse the proceedings to the stage of Section
253 and discharge the accused. The trial ina
warrant case starts with the framing of charge;
prior to it, the proceedings are only an inquiry.
After the framing of the charge if the accused
pleads not guilty, the Magistrate is required to
proceed with the trial in the manner provided
in Sections 254 to 258 to a logical end. Once
a charge is framed in a warrant case, instituted
either on complaint or a police report, the
Magistrate has no power under the Code to
discharge the accused, and thereafter, he can
either acquit or convict the accused unless he
decides to proceed under Sections 349 and
562 of the Code of 1898 (which correspond
to Sections 325 and 360 of the Code of
1973).”

41.  We maynow examine whether, in both these appeals,
the above test has been satisfied.
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42.  First, we may deal with Criminal Appeal No. 943 of
2008. CBL, in this appeal, as already indicated, submitted the
charge-sheet on 1.11.2001 for the offences against A-1, who
was a public servant, as well as against non-public servants.
Learned Special Judge had, on 25.3.2003, framed the charges
against the accused persons under Section 120-B read with .
Sections 467, 471 and 420 IPC and also under Sections .
13(1)(d) and13(2) of the PC Act and substantive offences
under Sections 420, 467 and 471 IPC and also substantive
offences under Sections 13(1)(d) and 13(2) of the PC Act
against the public servants. Therefore, charges have been
framed against the public servants as well as non-public
servants after hearing the prosecution and defence counsel,
by the special Judge on 25.3.2003 in respect of PC offences
as well as non- PC offences. As already indicated, under sub-
section (3) of Section 4, when trying any case, a Special Judge
may also try any offence other than the offence specified in
Section 3 and be charged in the same trial, The Special Judge,
in the instant case, has framed charges against the public
servant as well as against the non-public servant for offences
punishable under Section 3(1) of PC Act as well as for the
offences punishable under Section 120B read with Sections
467,471 and 420 and, therefore, the existence of jurisdictional
fact, that is “trying a case” under the PC Act has been satisfied.

43.  The Special Judge after framing the charge for PC
and non-PC offences posted the case for examination of
prosecution witnesses, thereafter the sole public servant died
on 2.6.2003. Before that, the Special Judge, in the instant case,
has also exercised his powers under sub-section (3) of Section
4 of the PC Act and hence cannot be divested of the jurisdiction
to proceed against the non-public servant, even if the sole
public servant dies after framing of the charges. On death, the
charge against the public servant alone abates and since the
special Judge has already exercised his jurisdiction under sub-
section (3) of Section 4 of the PC Act, that jurisdiction cannot
be divested due to the death of the sole public servant.
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44,  We can visualize a situation where a public servant dies
at the fag end-of the trial, by that time, several witnesses might:
have been examined and to hold that the entire trial would be
vitiated:due to death of a‘sole'public servant would defeat.the:
entire object and purpose of the PC Act; which'is enacted:for
effective combating of corruption and to expedite cases related.
to corruption:and bribery. The purpose of the PC'Actis.to
make anti-corruption-laws:more efféctivein-order to-expedite:
the proceedings; provisions for-day-to-day triali of cases;
‘transparency with regard: to grant of stay and exercise of
‘powers.of revision-omr interlocutory orders:have also:been:
provided-underthe PC Act, Consequently; once:the power
tias been exercised:by the Special: Judge-under sub-section:
(3)of Section 4 of the PC Act to-proceed: against-non-PC
offences:along with: BC offences; the mere-fact that the sole:
public servant dies.after the-exercise of powers-under sub-
section'(3):of Section' 4, willnot divest the;jurisdiction:of the-
Special Judge or vitiate the proceedings pending before him:.

45.  Weare, therefore, inclined'to.allow. Criminal' Appeal,
No. 943 0f 2008 and set aside the order. of the High Court
and'direct the Special Judge to complete the triak of the cases:
within a period of six:months.

46  Wemay now examineCriminalAppeal:No..161 of
2011, where:tie FIR wags:registered:on:2.7.19%6:and:the -
charge-sheet was filed. before the Special: Judge on,
14.9.2001. for the offences under Sections.120B; 420, IPC
read with:Sections.13(2) and 13(1)-of the PC Act. Accused
9 and 10 died even before the charge-sheet was sent to
the Special Judge. The charge against the sole public:
servant under the PC Act.could also-notbe framed since:
he died on 18.2.2005. The Special: Judge also could:not
frame:any charge againstnon-publicservants: As already.
indicated; under sub-section (3) of Section 4 the:special
Judge could:try non-PC. offences only when.“trying-any-
case” relating to PC.offences:. In the instantcase, no PC .
offence has been: committed: by anv. of thie-non-public
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- servants so as to fall under Section 3(1) of the PC Act.
Consequently, there was no occasion for the special :
Judge to try any case relating to offences under the PC
Act against the Appellant. The trving of any case under

. the PC Act against a public servant or a non-public

- servant, as already indicated, is a sine qua non for
exercising powers under sub-section (3) of Section 4 of
PC Act. In the instant case, since no PC offence has been
committed by any of the non-public servants and no
charges have been framed against the public servant,

. while he was alive, the Special Judge had no occdsion to
try any case against any of them under the PC Act, since

. o charge hasbeen framed prior to the death of the public

‘servant. The jurisdictional fact, as already discussed: .

. above, does not exist so far as this appeal is concerned,

so as to exercise jurisdiction by the Special Judge to deal

with non-PC offence. ”

(emphasis supplied) -

19.  The learned Special Judge has relied upon the ratio of the aforesaid
judgment of the Hon’ble Apex court passed in Cr.A. No.943 of 2008 wherein
the accused-public servant had died after framing of the charges but before
evidence could be led. Thus, by drawing analogy from Cr.A. No.943 of 2008
the learned Special Judge has held that since the charges were already framed
by his predecessor on 16.01.2014 (Annexure-P/1 5) hence there is no
gainsaying that the Special Court had no jurisdiction. The learned Judge also
observed that a detailed order (Annexure-P/1 4) has been passed by his
predecessor in respect of the framing of charges, and in that common order
which is reproduced above, he first held that charges under IPC are liable to -
be framed against the non-public servants and then in subsequent paras of the
same order discharged the public servants from all the charges. Thus, according
to the learned Special Judge, when the charges were being framed against the
petitioners/non-public servants, the Special Court had the jurisdiction to try
the case because by that time the public servants were not discharged. In our
considered opinion, the learned Judge has not only wrongly interpreted the -
ratio laid down in the case of Jitendra Kumar Singh (supra) but has miserably
failed to analyze the import of PC Actitself. = :
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20.  Admittedly, no charge of any conspiracy was framed against any of
the non-public servant accused coupled with any of the sections of the P.C.
Act. It is also not a case where the public servant had died after framing of
charges against all accused persons, in fact in the present case the public
servants were found to have not committed any offence at all including any
offence under the P.C. Act. The learned Judge has erred in not considering
the fact that the observations made in para 46 of the Jitendra Kumar's case
(supra) are applicable in the present case as well.

21.  Itisbeyond our faculties as to how the learned judge of the Special
Court has decided the fate of parties on the ground of having written one
paragraph prior to another. Learned Special Judge erred in holding that the
case is triable by Special Judge only on the ground of sequencing of the
paragraphs in the order Annexure P/14 dated 16.01.2014. It is difficult to
_ envisage a Scenario where a party’s rights can be decided on sequencing of
the paragraphs and not by the material on record and its merit. To allow
sequence of paragraphs in a judgment to dictate the jurisdiction of a court
would be a travesty of legal system. A judgment has to be read as a whole and
the sequence of its paragraphs is not at all relevant. A judgment/order which
affects the rights of the contesting parties only because of the manner in which
jt is written would also defeat the very principle of equity and equality enshrined
under Art. 14 of the Constitution of India hence the 1mpugned orders are
liable to be quashed.

22.  Inthe considered opinion of this Court, the reasoning adopted by the
learned Trial court was un-warranted, unjust and without application of mind. The
Jearned Special Judge, while passing the impugned order lost sight of the purpose
of the PC Act which, as described in para 44 of the Jitendra Kumar Singh's
case (supra) is, “ to make anti-corruption laws more effective in order to
expedite the proceedings, provisions for day-to-day trial of cases,
transparency with regard to grant of stay and exercise of powers of revision
on interlocutory orders”. Thus, once a person is tried by a Special Court under
special Act, he is faced with stringent provisions of law and the remedies as are
available to an offender under the common law are restricted hence, prosecution
of a person by a Special Court cannot be said to be a mere formality or an
inconsequential event as it causes substantial prejudice to his nghts

23.  Intheresult,allthe cnmmal revisions are allowed and the impugned orders

dated 16.01.2014 (filed as Annexures-P/13, P/14 & P/15 in Criminal Revision |

(Y]

i)
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No.1640/2015; as Annxexures P/11, P/12 & P/13 in Criminal Revision No.1642/
2014; and as Annexures-P/8, P/9 & P/10 in Criminal Revision Nos.1644/2015
& 1647/2015) as also the ordér dated 14.07.2015 (filed as Annexure- P/19, P/
17,P/13 & P/14 in Criminal Revision Nos.1640/2015, 1642/2014, 1644/2015
& 1647/2015 respectively) are hereby quashed. The learned Judge of the Special
Court js directed to remit the charge sheet to the Chief Judicial Magistrate, Bhopal
to proceed in accordance with law. It is made clear that this Court has not passed -
any order on the merits of the case and the competent Court shall proceed with
the case afresh and expeditiously, in accordance with law and without being -
influenced by the earlier proceedings which took place before the Spcclal Court
or this High Court.

Revision allowed.

L.L.R. [2017] M.P., 977
MISCELLANEOUS CRIMINAL CASE
_ Before Mr. Justice Rajendra Mahajan
M.Cr.C. No.2710/2012 (Jabalpur) decided on 18 March, 2016

RAJESH KUMAR SAMAIYA , . .Appliéant
Vs. :
M/S. MAHAVEER STATIONERS & anr. - ...Non-applicants

Negotiable Instruments Act (26 of 1881), Section 138 — Demand
Notice — Initially notice was issued and complaint was filed against
one Azad Kumar Jain as partner of firm and during pendency of the
case, complainant amended the cause title and name of Azad Kumar
Jain was substituted by Sanad Kumar Jain, as partner of the firm —
Charges were framed against Sanad Kumar Jain, against which in a
revision, Sanad Kumar Jain was discharged of the charges — Held —
Notice was issued against Azad Kumar Jain, who was neither. the
partner of the firm nor was the signatory of the cheques issued — Sanad
Kumar Jain who was the partner of the firm and was the signatory of
the cheques, was not issued any demand notice, which is a mandatory
requirement u/S 138 of the Act — Revisional Court rightly discharged
Sanad Kumar Jain - Application dismissed. (Paras 12,13 & 14)

UeHTRT forera fSfaaw (1881 &T 26), &RT 138 — HIT Fied — ARH

%, % & AriER @ WY 4 @ AW FAR W @ fwg Aiftw o fear
- AT o7 e A wega far o SR gk |fyd e @ <k o
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3 q15 hd® woifte e 3t vl @ arflar @ 0 ¥ s IR & W
B! WE BAR o Ayl famar war o — ¥ AR 99 @ freg awig
' faxfm A T e fivg glige 4 e AR O @ IR @
AR ey mar — afiPEiRe - aore §AIR o9 @ faeg At o
fog mar ar ot fF 7 @ B BT ArfER o 7 @ 9 R T} de @&
TEERTGA] 9T — ¥9% FAR o4, ol & o &1 Arfisr o &k |4 @1
TAERGAl AT, B DI A7 e AR 7 fOar wr ot & atfam o g
138 @ qHa ASUS AdET & — gEdEer =Ty A R W ¥ e $AR
S B ARE fEar — aEET Wi |

Cases referred:

2008 (1) MPLJ SC 441, 2008 (2) SCC 321, 2007 AIR SCW 6482,
2008 (3) MPLJ 102 SC, 2007 (ii) MPJR S.N. 16, 2011 (I) MPLJ 644.

J.L. Soni, for the applicant.
Vinay Kumar Choukse, for the non-applicant No. 1.
Y.D. Yadavy, P.L. for the non-applicant No. 2-State.

ORDER

RAJENDRA MAHAJAN, J. :- With the consent of learned counsel for
the parties, the matter is finally heard at the admission stage.

1. The applicant has preferred the application under Section 378(4) of
the Cr.P.C. seeking leave to appeal against the order of acquittal dated
24.11.2011 passed by the Third Additional Sessions Judge, Jabalpur in
Criminal Revision N0.278/2011, whereby the learned ASJ has quashed the
charge under Section 138 of the Negotiable Instruments Act, 1881 (for short
'the Act') framed against respondent No.1 Sanad Kumar Jain setting aside the
order of framing the charge dated 27.11.2011 passed by the IMFC (Shri
Vivek Shukla) Jabalpur, in Criminal Complaint Case No.12763/08.

2. Brief facts of the case for just and proper adjudication of the application
are thus: )

(2.1) On18.08.2008, the applicant filed a criminal complaint
against the respondent No.1 for his prosecution under
Section 138 of the Act in the court of IMFC, Jabalpur
with the averments that Azad Kumar Jain is one of the
partners of firm M/s Mahavir Stationers (for short 'the

K7
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(2.3)
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firm') based at Jabalpur. He does all types of business
transactions on behalf of the firm with the tacit consent
of the other partners of it. On 15.10.2007, he took a -
loan 0f Rs.1,05,000/- in cash from him on behalf of
the firm for expansion of business of the firm. A gainst
the payment of loan, he issued three cheques (for short

- 'the cheques') to him of various amounts. The details

of each cheque is given in para-3 of the complaint. All
the cheques were drawn by him on the UCO Bank,
Main Branch Jabalpur with which the firm maintains
the account. On 08.07.2008, he deposited the cheques
for encashment in his bank account which he has with
the Allahabad Bank, Branch Fawara Chowk, J abalpur. -
On 09.07.2008, his bank informed him that the drawer
bank had dishonored the cheques on account of
insufficient funds in the bank account of the respondent
No.1. Thereupon, he gave a demand notice to Azad
Kumar Jain in terms of Section 138 of the Act, by
registered AD and through Madhur Courier. He
refused to receive notice sent by registered AD.
However, he received the notice sent through the said
courier. Despite the receipt of notice, he did not pay
the amount of the cheques. Hence, this complaint,

Vide order dated 23.09.2008, the complaint is
registered under Section 138 of the Act. On
27.07.2011, the learned JMFC framed the charge
against the respondent No.1 Sanad Kumar Jain under
Section 138 of the Act. Feeling aggrieved thereby, the
respondent No.1 Sanad Kumar Jain filed the revision
which was decided by the impugned order quashing

the said charge. :

From a perusal of the impugned order, it appears that
tespondent No.1 Sanad Kumar Jain has filed the revision
on the ground that before the filing of the complaint in the
trial court, the applicant gave the demand notice to Azad
Kumar Jain in terms of Section 138 of the Act. Thereafter,
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the applicant filed the complaint against the firm through
Azad Kumar Jain, After the registration of the complaint,
the trial court issued summons to Azad Kumar Jain for his
appearance in the case. The trial court received the
summons unserved with a postal endorsement that there
is no partner of the firm by the name of Azad Kumar Jain.
Thereafter, the trial court issued a bailable warrant of arrest
against Azad Kumar Jain and sent it to Police Station,
Kotwali, Jabalpur with a direction to serve it upon him.
The SHO of the said police station informed the trial court
vide letter dated 01.12.2009 that a person by the name
of Azad Kumar Jain is not found to be the partner of the
firm, Thereafter, the applicant filed an amendment
application dated 03.08.2010 in the trial court for the
substitution of name of Sanad Kumar Jain in place of Azad

Kumar Jain in the array of cause title of the complaint.

Vide the order dated 03.08.2010, the trial court allowed
the application. Later, the cause title of the complaint was
amended by the applicant and in place of Azad Kumar
Jainhis name is substituted. Thereafter, the trial court issued
summons to him and in cornpliance of the summons, he
appeared in the case. Under the circumstances, the
complaint is not maintainable against him as the applicant
had not served the demand notice upon him under the
provisions of Section 138 of the Act, which is mandatory.
The learned revisional Judge has accepted the said
contention and vide the impugned order quashed the
charge against him under Section 138 of the Act which
has the effect of the acquittal of him under the said charge.

The learned counsel for the applicant has argued that the address of

the firm is rightly mentioned in the demand notice and the same is also mentioned
in the complaint, However, the name of the partner of the firm by mistake is
typed Azad Kumar Jain instead of Sanad Kumar Jain in the demand notice.
After correction of the cause title of the complaint with the permission of the
trial court and proper service of summons in the case upon respondent No.1
Sanad Kumar Jain, he cannot challenge the maintainability of the complaint on
the ground that he was not served with the notice in terms of Section 138 of
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_the Act prior to,the filing of the complaint. He also argued that the aforesaid
discrepancy is minor in nature. Hence, the complaint cannot be thrown on the
ground of the aforesaid discrepancy. In the interest of justice and the huge
amount involved in the case, the learned revisional Judge ought not to have
quashed the charge against respondent No.1 Sanad Kumar Jain. On the other
hand, he ought to have allowed the prosecution of him. Hence, the impugned -
order is erroneous in law and on the fact, Therefore, the applicant be permitted
to present an appeal against the impugned order. ' .

4. Percontra, the learned counsel for respondent No.1 Sanad Kumar
Jain argued that it is a mandatory requirement of Section 138 of the Acton
the part of the payee or holder of cheque to give notice to the drawer of the
cheque in a ¢ase of dishonor of cheque for his prosecution under the said
Section. In this case, the applicant himself admits that no demand notice is
given to respondent No.1 Sanad Kumar Jain prior to filing of the complaint.
Since, the aforesaid mandatory requirement was not followed by the applicant,
the learned revisional Judge rightly quashed the charge against respondent
No.1 Sanad Kumar Jain.

5. I have considered the rival contentions, perused the impugned order
and material on record.
6. Before entering into merits of the case, it will be seen what are the

requirements of the demand notice to be givento a drawer before filing the
complaint against him for his prosecution under Section 138 of the Act?

7. Thie Supreme Courtin C.C. Alavi Haji vs. Palapetty Muhammed (2008
(1) MPLI SC 441) has held that before filing of the complaint under Section 138
of the Act giving a demand notice to the drawer in terms of Clause (b) of the
Proviso to Section 138 of the Act is mandatory. Similar view is taken by the
Supreme Court in Rahul Builders (M/s) Vs. Arihant Fertilizers and Chemicals
(M/s) and another (2008 (2) SCC 321) and ‘M/s Sarav Investment & Financial
Consultanis Pvt. Ltd. & Anr. vs. Llyods Register of Shipping Indian Office
Staff Provident Funds & Anr. (2007 AIR SCW 6482)

8. In case of Rahul Builders (supra), the complainant gave a demand
notice to the accused to make payment of outstanding amount of bill instead
of calling upon him to pay amount payable under the dishonored cheque. The
Supreme Court has held that the demand notice was not strictly given in terms
of Proviso (b) to Section 138 of the Act. Hence, the demand notice is invalid.
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Only aforesaid ground, the Supreme Court quashed the criminal proceedings
against the accused. _ :

9. In Mahendralal Shivhare vs State of M.P. (2008 (3) MPLJ 102
SC), an amount of rupees eight lacs was due on the accused. He issued two
cheques, each of rupees two lacs, to the complaint (sic:complainant). One of
which was dishonored by the drawer bank on the ground of insufficient funds
in the account of the accused. Instead of demanding the amount of dishonored
cheque of rupees two lacs by the demand notice, the complainant sent the
demand notice of the whole amount of rupees eight lacs. Upon the aforesaid
facts of the case, the Supreme court held that the demand notice had not been
given to the accused for the demand of amount of the dishonored cheque.
Hence, the demand notice was invalid. Upon the very reason, the Supreme
Court quashed the criminal proceedings against the accused holding that it is
an abuse of the process of the court.

10.  InPhool Singh Rana vs. Shailendra Kumar Dubey (2007 (ii) MPJR
S.N. 16), the complainant had not served a demand notice interms of Proviso
(b) to Section 138 upon the accused, Thereupon, this court quashed the criminal
proceedings for want of valid demand notice.

11.  In Akhilesh Saraf (Dr) vs. Usha Tiwari (Smt.) (2011 (1) MPLJ
644), the accused was neither a signatory to the dishonored cheque nor partner
of the firm. Moreover, he had nothing to do with the business of the firm. This
court held that the essential ingredients of Section 138 of the Act are missing,
Resultantly, the complaint was quashed.

12. The crux of the aforestated case-laws is that the provisions of Section
138 of the Act mandate payee or holder of the cheque to give a demand
notice to the drawer by amode prescribed in the Act prior to the filing of the
complaint and it must be for the amount of dishonored cheque. If the said
ingredients are missing in the demand notice, then it will be rendered invalid.

Upon which, the criminal proceeding against the drawer/accused is liable to
be quashed.

13. Now,Iwill advert to the facts of the present case. Itis obvious from
the materjal on record and the admission made by the applicant that the demand
notice in respect of dishonored cheques in terms of Section 138 of the Act
was given to Azad Kumar Jain before filing the complaint in the trial court. )
Moreover, he is neither the signatory of the cheque nor the partner of the firm
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" nor he had anything to do with the business of the firm. In fact, respondent -

No.1 Sanad Kumar Jain is the partner of the firm dnd he is the drawer of the’
dishonored cheques. His name is substituted in the array of cause title of the
complaint in place of Azad Kumar Jain during the trial of the case. This means
that the applicant had not given demand notice to respondent No.1 Sanad
Kumar Jain prior to the filing of the complaint in the trial court. From a perusal
of the complaint, it is evident that the complainant has not made all the partners
of the firm, the accused of the case and he had not given them the demand
notices as well. As per the record, the demand notice sent by the applicant to
Azad Kumar Jain by the registered post was returned unserved with the
endorsement of the postal department to the effect that the name of addréssee
is not correct. In view of the above, the applicant ought to have made a short
inquiry;a to the correct names of the partners of the firm and thereafier within
stipulated period he ought to have sent a fresh demand notice to them or at
least the drawer of the cheques respondent No.1 Sanad Kumar Jain as ¢laimed
by the applicant. Hence, he has to suffer the legal consequences for not having
sent a demand notice to respondent No.1 Sanad Kumar Jain, the drawer of
the cheques, before filing the complaint. I do not see any merit in the plea
raised by the learned counsel for the applicant that although Azad Kuinar Jain
is not the partner of the firm, yet the demand notice was sent to the correct
address of the firm where it does its business because it is within the right of
so called Azad Kumar Jain to refuse the demand notice on the groundthat he
is not the partner of the firm. '

14, Inview ofthe above discussions, I hold that the learned revisional
Judge has rightly quashed the charge under Section 138 of the Act framed
against respondent No.1 Sanad Kumar J ain by the trial court vide the impugned
order. I, therefore, am of the opinion that there is no ground much less legal to
interfere with the impugned order. In the result, the application under Section
378(4) of the Cr.P.C. moved by the applicant is dismissed in limine at the
admission stage.

15, Accordingly, this M.CLC. is finally disposed of.

16.  Therecords of both the courts below be sent back with a copy of this
order.

Certified copy as per rules.

Application dismissed.
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L.L.R. [2017] M.P., 984
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice C.V. Sirpurkar
M.Cr.C. No. 2616/2016 (Jabalpur) decided on 28 March, 2016

AKHTAR UDDIN & anr. ...Applicants
Vs. ’
STATE OF M.P. ...Non-applicant

A. Criminal Procedure Code, 1973 (2 of 19 74), Section
397(2) — Interlocutory order — Test to determine whether the order
rejects the plea of the accused on a point which when accepted will
conclude the particular proceeding and whether the order substantially
affects the rights of the parties — If answer of any one is affirmative,
the order would not be interlocutory order — Bar of the Section 397(2)
would not be attracted. (Para 9 & 10)
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B. Criminal Procedure Code, 1973 (2 of 1974), Section 397(2)
— Revision against framing of charge — Maintainability — Order framing
charge is not an order which if passed in favour of the accused would
terminate the proceedings, but also decides substantial rights of the parties
_Not an interlocutory order — Revision is maintainable. (Para 16)
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AIR 1978 SC 47, AIR 2000 SC 3346, AIR 1977 SC 2185, AIR
1980 SC 962, 1992 Cri.L.J. 810, 1989 Cri.L.J. 162, 1998 Cri.L.J. 776,
AIR 2012 SC 431, AIR 2004 SC 1189, AIR 2012 SC 107.
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Deepesh Joshi with Qasim Al i, for the applicants.
Vijay Soni, P.L. for the non-applicant/State.

ORDER

C.V. SIRPURKAR, J. :- This miscellaneous criminal case has been
instituted on an application filéd under section 482 of the Code.of Criminal
Procedure, filed on behalf of thexaccused persons. It is directed against the
order dated 02.01 2016 passed by 2nd Additional Sessions J udge, Raisen in
Criminal Revision No.35/2015 whereby, the order dated 20.02.2015 passed
by JMFC Gaurharganj, District-Raisen framing a charge against accused
persons under Sections 354-C of the IPC and 66-E of the Informatio
Technology Act, 2000, was affirmed. :

2. The facts necessary for disposal of this miscellaneous criminal case
may briefly be stated thus: Learned 2nd Additional Sessions J udge, Raisen,
without considering the revision petition on merits dismissed the same on a
preliminary point, holding that an order framing charge against the accused is
an interlocutory order and is therefore not amenable to revisionary jurisdiction
of a superior Court in view of the bar engrafted in sub-section 2 of Section
397 of the Cr.P.C. Aforesaid order dated 02.01.2016, is subject matter of

 challenge before this Court in this miscellaneous criminal case filed under

Section 482 of the Cr.P.(_‘,.

3. Impugned order has been assailed mainly on the ground that it is settled
position of law that an order framing charge, is an intermediate order and not
an interlocutory order; therefore, a revision thereagainst is maintainable.
Learned counsel for the petitioners has invited attention of the Court to the
observation made by learned Additional Sessions J udge in paragraph no.8 of
the impugned order, wherein it has been observed that the main test for
determining as to whether or not an order is an interlocutory order, is that if
the prayer made by revision petitioners had been allowed by the Court below,
it would have finally disposed of the case? In this regard, it has been contended
that at the stage of framing of charge, the petitioners/accused persons had
been praying before the Magistrate for discharge. Had their prayer been
allowed by the trial Court, they would have been discharged and the criminal
proceedings before the trial Court would have terminated; as such, the order
impugned before learned Additional Sessions Judge was not an interlocutory
order and thus was not hit by sub-section 2 of Section 397 of the Cr.P.C.
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Hence, it has been argued on behalf of the petitioners that learned Additional
Sessions Judge erred in law by applying the correct test for determining the
nature of impugned order, incorrectly; therefore, it has been prayed that the
impugned order be set aside and the matter be remitted back to learned
. Additional Sessions Judge for disposal of the criminal revision on merits.

4. Learned Panel Lawyer for the respondent /State on the other hand

has supported the impugned order. -

5. On due consideration of rival contentions, in the opinion of this Court,
the miscellaneous criminal case under Section 482 of the Cr.P.C. must succeed,
for reasons hereinafter stated: The Apex Court has held in the casé of Madhu
Limaye Vs. State of Maharashira, AIR 1978 SC 47 that a final order or an
intermediate order may be interfered with in a criminal revision but not an
interlocutory order. An order rejecting the plea of the accused on a point
which when accepted will conclude the particular proceeding cannot be held
to be an interlocutory order.

6. Similar views were expressed by the Supreme Court in the case of
K.K. Patel Vs. State of Gujrat, AIR 2000 SC 3346, wherein it was held
that in deciding whether an order challenged is interlocutory or not as for
S. 397(2) of the Code, the sole test is not whether such order was passed
during the interim stage. The feasible test is whether by upholding the objections
raised by a party, would it result in culminating the proceedings, if so, any
order passed on such objections would not be merely interlocutory in nature
as envisaged in S. 397(2) of the Code.

7. Likewise, in the case of Amarnath & Ors Vs. State of Haryana, AIR
1977 SC 2185 it has been observed that the expression 'interlocutory order'
in Section 397(2) has been used in a restricted sense and not in a broad or
artistic sense and merely denotes orders of purely interim or temporary nature
which do not decide or touch the important rights or liabilities of the parties
and any order which substantially affects the right of the parties cannot be
said to be an 'interlocutory order.

8. In the case of V.C. Shukla Vs. State, AIR 1980 Supreme Court 962,
the Supreme Court went on to observe that the term ‘interlocutory order’
used in the Code of Criminal Procedure has to be given a very liberal
construction in favour of the accused in order to ensure complete fairness of
the trial and the revisional power of the High Coutt or the Sessions Judge

-
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could be attracted if the order was not purely 1nterlocutory butintermediate
or quasi- final. :

9. On thc basis of aforesaid authoritative pronouncements of Supreme
Court following two tests emerge for determining as to whethcr or not an
order is an mterlocutory order:

7. , Whether the order re]ects the plea of the accused
on a point which when accepted will conclude the
_particular proceeding? -

8. Whether the order substantially aﬁ%cts the rights
of the parnes?

10. Ifanswerto apy one of the aforesaid two questions is in affirmative,
the order would not be an interlocutory order, attracting the bar of section
397 (2) of the Cr.P.C.

11.  Inaforesaid view of the matter, there cannot be any doubt that learned
Additional Sessions Judge applied absolutely correct test for determining as
to whether or not an order framing charge is an interlocutory order; however,

- the question still remains as to whether or not that test was applied correctly

to the order framing charge.

12. A full Bench of Rajasthan High Court in the case of Jarnail Singh Vs.
State of Rajasthan, 1992 Cri.L.J 810, has held that an order framing charge
in an order of moment. It deprives the liberty of a citizen and puts him to
jeopardy of a trial. Such an order finally rejects the plea of the accused that
he is entitled to discharge or that he is not liable to be tried. Such an order
concludes the enquiry and the pre—tnal proceedings against the accused. The
order framing charge takes away a very valuable right of the accused. Hence,
an order framing charge is not an interlocutory order within the meaning of
S.397(2) and such an order is amenable to the supervisory jurisdiction of the
Court of Session and the High Court u/S. 397(1), Cr. P.C.

13, A coordinate bench of this High Court in the case of Ramchandra
Vs. State of M.F, 1989 Cri.L.J 162, has expressly held that:

 "13. In the decision in Dattatraya’s case 1982 Cri LJ 1025 (Bom)
the aforesaid SC decisions in Amarnath's case (1977 Cri LJ 1891),
- Madhu Limaye's case (1978 Cri LJ 165) and Vidya Charan's case
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(1980 Cri LJ 690) (supra) have been referred to and it has been
held that the order framing charge is not an interlocutory order
within the meaning of the expression as used in S.397(2) of the
Code. I hold that the revision is maintainable.” '

" 14.  Another coordinate bench of this Court in the case of Khagesh Goel
_ Vs. State of M.F, 1998 Cri.L.J 776 has adopted a more nuanced approach
to the question and held that: ‘

"I4. I therefore, conclude that the order passed at the time of
framing the charge negativing the plea of the accused that no
charge is made oit and he is entitled to be discharged is not an
interlocutory order and revision petition is maintainable and such
an order is not hit by the provisions of S. 397(2), Cr.P.C. On the
other hand if the plea of the accused is that a minor charge is
made out instead of charge framed by the order of framing charge,
such an order is certainly an interlocutory order and the revision
petition against such an order is not maintainable and is hit by
provisions of Section 397(2), Cr.P.C. 14.1; therefore, conclude that
- the order passed at the time of framing the charge negativing the
plea of the accused that no charge is made out and he is entitled
to be discharged is not an interlocutory order and revision petition
is maintainable and such an order is not hit by the provisions of
S. 397(2), Cr.P.C. On the other hand if the plea of the accused is
that a minor charge is made out instead of charge framed by the
order of framing charge, such an order is certainly an interlocutory
order and the revision petition ‘against such an order is not
maintainable and is hit by provisions of Section 397(2), CrP.C.""

15.  Itmay further be noted that in the cases of dshish Chadha Vs. Asha
Kumari, AIR 2012 SC 431, State of Maharashtra Vs. Salman Salim Khan,
AIR 2004 SC 1189 and Menna Devi Vs. State of Rajasthan, AIR 2012 SC
107, the Apex Court has dilated upon the manner in which discretion is required
to be exercised in arevision against charge; however, it has not been held that
such arevision is not maintainable at all.

16.  Inview of aforesaid pronouncements of the Supreme Court and the
various High Courts, it is absolutely clear that an order on charge is not only
an order which if passed in favour of the accused would terminate the
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proceedings but is also an order which decides substantial rights of the parties.
Hence, an order framing charge is not an interlocutory order. A revision against
such an order is certainly maintainable. It is obvious that learned revisionary
Court has applied one of the two.correct tests for determining the nature of
the order impugned before it, incorrectly and has thus erroneously held that a
criminal revision against an order framing charge is barred by sub-section2
of Section 397 of the Cr.P.C. That being the case, the impugned order is not
sustainable in the eyes of law; .

17.  Consequently, this criminal revision is allowed, the impugned order
dated 02,01.2016 passed in Criminal Revision No.35/2015 ,1s set aside. The .
matter is remitted back to the Court of learned Additional Sessions Judge for
its disposal on merits.

dpplication allowed.

LL.R. [2017] M.P., 989
MISCELLANEOUS CRIMINAL CASE
. Before Mr. Justice Atul Sreedharan
M.Cr.C. No. 21205/2015 (Jabalpur) decided on 21 September, 2016

RAJESH KUMAR GUPTA & anr. ...Applicants
Vs. B
STATE OF M.P. & anr. ...Non-applicants

A. Criminal Procedure Code, 1973 (2 of 1974), Section 482,
Penal Code (45 of 1860), Section 498-A/34 and Dowry Proliibition Act
(28 of 1961), Section 3/4 — Quashing of FIR - Complainant is wife of
brother of petitioner No. 2 and petitioner No. 1 is husband of petitioner
No. 2 — Omnibus allegations against them that they have pressurised
complainant to provide 35 lakhs to buy a flat for her and her husband in
Hyderabad —They have also abused, beaten and harassed the complainant
mentally and physically for dowry demand ~They have come to Jabalpur
for attending the marriage on 13.04.2015 and flew back to Delhi on
20.04.2015 and back to London on 04.05.2015 — There was no further
occasion for interaction of the petitioners with the complainant — Held —
Since the charge sheet did not disclose any offence against the petitioners
~The undesirable and mechanical process of taking cognizance of offences

. against accused persons mentioned in the charge shegt is unsustainable

which has the propensity of reducing the criminal court to a tool of
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convenience in the hands of unscrupulous complainant who would like to

contort the criminal justice process - Proceedings initiated against

petitioners quashed. ' ~ (Paras 13,24,15 & 16)

#  .qUs gibar wledr 1973 (1974 &7 2) ORT 482 VS Wiear
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B. Issuing Summons — Duty of the Court = It is expected of

“the Court to go through the charge sheet, the documents and the
statements of the witnesses u/S 161 Cr.P.C. and examine if necessary
to take cognizance of the offences stated in the charge sheet, summeon
any or all of the persons arrayed as accused by the police — Where, the
trial Court is of the opinion that there is some evidence which may
reveal a slight suspicion against a person, it ought to take recourse of
the procedure u/S 156(3) Cr.P.C. and remand the matter to the police

for further investigation, rather than taking cognizance and summona -

person as an accused where the evidence on record prima facie reveals
only a peripheral presence of such a person. (Para 15)

74 G TR (&9 T — Sy 1 ader — GGy @ 1w
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Cases referred .
(2(_)10) 7 SCC 667, (2016) 3 SCC 724, (1998) 5 SCC749.

A.M. Trivedi with Manoj Singh, for the applicants.
B.P. Pandey, G.A. for the non-applicant No. 1.
Shilpa Gupta, non-applicant No. 2 in person.

ORDER

ATUL SREEDHARAN, J. :- This is a petition under Section 482 of Cr.P.C.
filed for the quash of F.LR. being Crime No.44/2015 of P.S. Woman Police,
Station, Madan Mabhal, Jabalpur for offerices U/s.498- A/34 of .P.C."and
U/s.3/4 of Dowry Prohibition Act. The prayer in'this petition is for the quash
of the aforementioned F.1.R. on the ground that the same is vexatious, vengeful,
filed for the purpose of harassing the Petitioners herein and is a gross abuse
of process of the law. The Petitioner No.1 is husband of the Petitioner No.2.
The Petitioner No.2 is the sister-in-law of the Respondent No.2 Mrs. Shilpa
Gupta, who is married to the brother of the Petitioner No.2 Mr. Vivek Gupta.
The Rcspondcnt No.2 is the author of the FIR which is sought to be quashed
by this court. .

2. The Respondent No.2/Complainant has appeared in person and has
moved I.A. No.18136/16 seeking permission to change her counsel. L.A.
No.18108/16 is an application moved by erstwhile Counsel of the Respondent

* No.2, who has prayed that his name be struck off from the record on account

of the unacceptable behaviour of RespondentNo.2 towards her counsel. For
the reasons stated in the said applications, [.A. No0.18136/16 and LA.
No0.18108/16 are allowed.

3. L.A. No.3852/16 is an application for taking additional documents on
record on behalf of Respondent No.2. I.A. No.16936/16 is an application
again moved by the Respondent No.2 for taking additional documents on

-record. For the reasons stated in the said applications, the same are allowed

and documents annexed therewith are taken on record and have becn
considered by thls Court ‘
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4, As Respondent No.2/Complainant has appeared in person, this Court
has specifically asked her if she wants to engage a lawyer to which she has
replied that though she has moved an application for change of Lawyer, she
_ wants to argue the case personally. The State is represented by Mr. B.P.
Pandey, learned Government Advocate, who has argued on behalf of the State
praying for the dismissal of this petition. Vide an elaborate seven-page complaint
dated 1.9.2015, made by Respondent No.2 to the S.H.O. of Mahila Police
Station at Jabalpur, the Respondent No.2 has sought the prosecution of the
Petitioners herein and other coaccused persons. Along with the said complaint,
the Respondent No.2 has annexed four documents which are the certificate
given by the “Kaushaudhan Samaj, the photographs taken at the time of the
engagement and the marriage, the invitation cards relating to the marriage
from the side of both the bride and the groom, the print out of screen shots of
an allegedly fictitious face-book account and also photographs of burn marks
suffered by the Respondent No.2.on her stomach, allegedly at the hands of
her husband The copy of the said complaint had been forwarded to ten other
authorztles which include the Prime Minister of India and to the Chief Minister
of the State of Madhya Pradesh.

.S In this complaint, the Respondent No.2 has stated that on'6.2.2015
the mother and father of the Petitioner No.2 had gone to the house of
Respondent No.2 with a marriage proposal. Thereafter, on 10.2.2015, the
brother (husband of Respondent No.2) father, mother and the elder brother
of the Respondent No.2 went to see the RespondentNo.2 at her House bearing
No.1009, Tilwaraghat Road, Sagda, Jabalpur. Thereafter, it is the case of the

Respondent No.2 that on 11.2.2015, the father of Respondent No.2 in

accordance with his stature, conducted the engagement of the Respondent
No.2 with the brother of Petitioner No.2 at Hotel Arihant in Jabalpur. It is
also alleged that on the day of the engagement, the father of Respondent No.2
in accordance with his financial capacity had given Rs.2 Lakhs in cash and
gifted Rs. 20,000/- to the brother of the Petitioner No.2 for the purpose of
buying clothes. Besides this, an amount of Rs.1100/- is stated to have been
given to every member of the family and relations of the Respondent No.2.
Under the circumstance, it is alleged by Respondent No.2 that her father had
incurred an expenditure of about Rs.4-5 Lakhs at the time of the engagement
itself.

6. . According to the Respondent No.2, sourness developed between the
parties on 14.2.2015 itself when the father of Respondent No.2 informed the

)
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father of the Petitioner No.2 that for the purpose of marriage, he has booked
Hotel Satyaraksha. At that time, the father of Petitioner No.2 is alleged to
have mocked the father of Respondent No.2 saying that the sweets and fruits
that were given at the time of engagement turned out be rotten and therefore
it was disposed off as garbage. It is pertinent to mention here that it is
undisputed that Petitioners herein were not present along with other family
members at this point of time. Thereafter, on 16.4.2015 the marriage of the
Respondent No.2 was solemnised with the brother of Petitioner No.2. At the
time of marriage, the brother of the Petitioner No.2 was working at
Hyderabad. Thereafter, the Respondent No.2 has alleged in sum and
substance, that her husband and her father-in-law, mother-in-law and the elder
brother of her husband were consistently torturing her mentally and physically
to bring Rs.35 Lakhs from her father for the purchase of house in Hyderabad.
She has also further stated that her husband never consummated the marriage
with her despite several attempts by her and that the husband would force her
to sleep in a separate room. She has also voiced her apprehension that her
husband was involved with another woman as he would leave her alone and
go downstairs and speak for a long time to someone on the mobile phone.
She has also stated that her husband used to stay away from her for long
hours under the pretext of work load. The Respondent No.2 has also alleged
that her husband opened a fake face-book account in the name of one Renu
Gupta in which derogatory averments were made against the Respondent
No.2 and her family. She also states that during her stay with her in-laws, her
husband, husband's elder brother, father-in-law and mother-in-law used to
tell her that the way they had compelled their elder daughter in law to leave
within three months of the marriage, they would do the same thing with
Respondent No.2. Finally, on 15.8.2015, the husband of the Respondent
No.2 is alleged to have brought Respondent No.2 from Hyderabad to Jabalpur
and left her in parental home by telling her that there exists no relationship
with them and that he has been transferred to Pune where he shall now
henceforth be staying.

7. After having pone through the extremely elaborate F.LR., what stands
out clearly is that the majority of the allegations relating to the matrimonial
cruelty are all directed against the father, mother, the elder and the younger
brother of the Petitioner No.2. The specific allegations against the Petitioners
herein, if at all they can be said to be specific, is limited to paragraph 6 of the
FIR where the Respondent No.2 alleged that on 20.04.15, after the husband
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of the Respondent No.2 left for Hyderabad, and when all the relations had
gone from the house of her in-laws, the mother-in-law, father-in-law, the elder
brother of her husband and the Petitioners herein are alleged to have told the
Respondent No.2 to tell her father to provide for rupees thirty five lakhs to
purchase a flat for the Respondent No.2 and her husband in Hyderabad, and
till such time, they would not let the Respondent No.2 enjoy a matrimonial life
with her husband. It is clear that the allegation is omnibus in nature and not
specific to the Petitioners herein. '

8. The second reference to the Petitioners is in paragraph seven of the
FIR in which the Respondent No. 2 states that “on 19.04.2015 itself after
leaving Vivek (husband of the Respondent No.2) who was leaving for
Hyderabad at the station, the sister-in-law (the Petitioner No.2 herein), the
husband of the sister-in-law (the Petitioner No. 1 herein) and the elder brother
in law, abused the Complainant with filthy abuses™. This allegation is also
omnibus in nature and does not specify what the abuses were and who said
what. More importantly, the Complainant does not mention the context in
which she was abused by the Petitioners herein and for what. The Complainant
makes it appear that she was abused by the Petitioners herein merely for the
sake of offending her, without any reason.

9. Finally in paragraph eighteen of the FIR, the Respondent No.2 levels
another omnibus charge against the Petitioners to the effect “that my husband,
mother-in-law, father-in-law, elder brother-in-law, sister-in-law (Petitioner
No.2 herein), husband of the sister-in-law (Petitioner No.1 herein) from the
day after the marriage started demanding rupees thirty-five lakhs in dowry
and used to beat and torture me mentally and physically”. To sum up the
allegations against the Petitioners herein, (a) they are said to have, in conjunction
with the others members of the family, pressurised the Respondent No.2 to
provide for rupees thirty five lakhs by asking her father for the same in order
to buy a flat for her and her husband in Hyderabad, (b) abused the Respondent
No.2 along with the elder brother of the Petitioner No.2 on 19.04.15 and (c)
beat and harassed the Respondent No.2 mentally and physically in conjunction
with the other co-accused persons in order to compel her to fulfil the dowry
demand of rupees thirty five lakhs.

10.  Ld. Sr. Counsel for the Petitioners has drawn my attention to Annexure
P/1 at page 10 and 11 of the petition which is the airline tickets of the Petitioner
No.2 showing his journey from London to New Delhi on 10/04/15, reaching



k 'Y

£

LLR[2017]M.P. R.K. Gupta Vs. State of M.P. 995

Delhi on 11/04/15 and that of the Petitioner No.2 from London to New Delhi
on 18/03/15. Both the Petitioners then travelled from Delhi to Jabalpur on
13/04/16 (sic:13/04/15) to attend the marriage of the Respondent No.2 with
the brother of the Petitioner No.2 on 16/04/15. Though the journey ticket of
the Petitioner No.2 from Delhi to Jabalpur does not appear to be on record,
the ticket of the Petitioner No.1 is there on record which shows the date of
journey form (sic:from) Delhi to Jabalpur as 13/04/15. After attending the
marriage of the Respondent No.2, the Petitioners flew back to Delhi from
Jabalpur on 20/04/15 and back to London on 04/05/15. From page 13 to 24
of the Petition, are copies of the passports of the Petitioners with the visa
stampings by the immigration authorities at UK and India, corresponding to
the date of the journeys undertaken by the Petitioners. The itinerary of the
Petitioners from London to Jabalpur and back have not been disputed by the
Respondent No.1 or 2. In fact, the Respondent No.2 has herselfrelied upon
one of the tickets showing the journey of the Petitioners from Jabalpur to
Delhi on 20/04/15 which is annexed to her reply as Annexure R2/10. Thus,
the undisputed period of presence of the Petitioners in India is that they reached
Jabalpur to attend the marriage of the Respondent No.2 with the brother of
the Petitioner No.2 on 13/04/15, attended the marriage on 16/04/15 and

* returned to London on 04/05/15. The Ld. Counsel for the Petitioners has

submitted that the Respondent No.2 never stayed with the Pétitioners and the
interaction of the Petitioners with the Respondents was only during the
abovesaid period. The same is also not disputed by the Respondent No.2
who however states that the acts amounting to cruelty were committed by the
said Petitioners during that short period of interaction with the Respondent
No.2 which have been summarised in paragraph 9 supra . There was no
further occasion for interaction of the Petitioners with the Respondent No.2
as the relationship between the Respondent No.2 and her husband
deteriorated so rapidly after marriage that they separated within four months
of marriage and the husband of the Respondent No.2 is alleged to have sent
her back home on 15/08/15, from when the two have been living separately.

11.  Ld. Counsel for the Petitioners has stated that all the allegations against
the Petitioners have been levelled in order to rope them in and harass them as
is evident from the facts of the case itself as laid out in the FIR lodged by the
Respondent No.2. He has referred to the judgement of the Supreme Court in
Preeti Gupta and Another Vs. State of Jharkhand and Another - (2010)
7 SCC 667. In this case, the Petitioners were the married sister and unmarried
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brother of the Complainant’s husband who lived separately from the

Complainant and her husband and were roped in by the Complainantina
criminal complaint before the Magistrate. In paragraph 10 of the said judgement |

it appears that the Complainant in that case did not dispute, that the Petitioners
therein lived separately and that they had never spent any time with the
Complainant. In paragraph 29 of the judgement, the Supreme Court arrives
at the finding that the implication of the Petitioners “in the complaint is meant
to harass and humiliate the husband’s relatives” as the admitted position
in that case was, that the Petitioner No.1 was a permanent resident of Navsari
in Gujarat, where she lived with her husband for over seven years, and that
the Petitioner No.2, the brother-in-law of the Complainant who lived in
Goregaon and that the Petitioners had never visited the Complainant and her
husband. The Supreme Court quashed the case against the Petitioners therein.
The observations of the Hon'ble Supreme Court are extremely relevant and
meaningful. In paragraph 32, taking note of the impromptu nature of the
complaints involving matrimonial disputes, it observes that “It is a matter of
common experience that most of the complaints under section 498-A
are filed in the heat of the moment over trivial issues without proper
deliberations...... . In paragraph 33, the Ld. Judges elaborate on the role

played by the Ld. Members of the Bar in such cases and how the membersof
the Bar must exercise circumspection while advising clients in such cases to -

ensure that the *....... social fibre, peace and tranquillity of the society
remains intact.” In paragraph 35, the Supreme Court adds a caveat for the
courts to be ......extremely careful and cautious in dealing with these
complaints and must take pragmatic realities into consideration while
dealing with matrimenial cases. The allegations of harassment of
husband’s close relations who had been living in different cities and
never visited or rarely visited the place where the complainant resided
would have an entirely different complexion. The allegations of the
complainant are required to be scrutinised with great care and
circumspection.”

12.  The second case on which reliance has been placed by the Ld. Senior
Counsel appearing on behalf of the Petitioners is Ram Saran Varshney and
Others Vs. State of Uttar Pradesh and Another - (2016) 3 SCC 724 . In
this case too, the Appellants 4, 5 and 6 were the married sisters-in-law of the

Complainant and they were all residing independently with their families and

the only interaction that they had with the Complainant was on the occasions

»
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of “Graha Pravesh” of the Complainant’s house and the naming ceremony of
the Complainant’s daughter. The Supreme Court held in paragraph 30 and 31
of the judgement that “We are of the view that the visit of the three
sisters-in-law of the Respondent 2 Sonia Gupta on the above two
occasions were for celebration and cannot be treafed as occasions
where they harassed the Respondent 2. In any case, in the absence of
any material on the record of this case, relating to harassment on the
above two occasions , we are satisfied, that the proceedings initiated
against Appellant 4, 5 and 6 consequent upon the registration of the
first information report by the Respondent 2 Sonia Gupta on 10-4-2002
was not justified. The same deserves to be quashed. The same is
accordingly hereby quashed.” The Ld. Counsel for the Petitioners has
emphasised that the instant case is identical as (a) the only occasion when
there was a very brief interaction between the Petitioners and the Respondent
No.2 was at the time of marriage of the Respondent No.2 and (b) there is no
material on record other than the omnibus allegation against the Petitioners
that they ever harassed the Respondent No.2 during the brief interaction that -
they had with her at the time of the marriage.

13. TheRespondent No.2 has submitted that the Petitioners were present at
the marrjage and that they too had acted as in the manner alleged in the FIR,
registered by her. She has also relied upon the ticket placed on record by the
Petitioners to show their presence in Jabalpur at the time of the marriage. This is
however an undisputed fact. The Respondent No.2 has also drawn the attention
of the Court to the photographs annexed by her to show that she was burnt by a
hot iron by her husband and that her husband opened a fake Face Book account
with the fictitious ID of one Renu Gupta in which derogatory things were written
about the Respondent No.2 and her family. She has also drawn the attention of
this Court to the email sent by her to her father informing him of the cruelties
committed upon her by her husband when she was living with him at Hyderabad.
However, all these allegations even if admitted to be true are all against her husband
and not against the Petitioners herein. .

14.  The Ld. Counsel for the Respondent No.1 State has reiterated the
submissions of the Respondent No.1 and has also submitted that since the
charge sheet has already been filed, no order can be passed U/s. 482 Cr.P.C
by this Court. He has also stated that a preliminary inquiry was done by the
police and only thereafter was the FIR lodged and a-detailed investigation
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carried out. ' ' '

15.  :Insuch cases, the Court of First Instance must desist the urge to take

cognizance U/s. 190 (1) or 190 (2) Cr.P.C mechanically and summoning all.

the persons so arrayed as accused by the police in the charge sheet or by the
Complainant in the complaint u/s. 200 Cr.P.C. Nothing can be more unjust
than summoning a person as accused in a criminal trial only because the police

has filed a charge sheet against him or that the Complainant has levelled

allegations against him in the Complainant (sic:Complaint) and statement U/s.
200 Cr.P.C. It is trite law that the Trial Court is not the mouth piece of the
prosecution and that it must not act as a post office when the charge sheet is
filed. Though the said observations were made by the Supreme Court in cases
at the stage of framing of charge by the Trial Court the same principle would
assume relevance at the stage of taking cognizance also, when examined in
the backdrop of the observations of the Supreme Court in Pepsi Foods Ltd.,
Vs. Special Judicial Magistrate — (1998) 5 SCC 749 , wherein at paragraph
28 it held “Summoning of an accused in a criminal case is a serious
matter. Criminal law cannot be set into motion as a matter of course. It
is not that the complainant has to bring only two witnesses to support
his allegations in the complaint to have the criminal Iaw set into motion.
The order of the Magistrate summoning the accused must reflect that
he has applied his mind to the facts of the case and the law applicable
thereto. He has to examine the nature of allegations made in the
complaint and the evidence both oral and documentary in support
thereof and would that be sufficient for the complainant to succeed in
bringing charge home to the accused. It is not that the Magistrate is a
silent spectator at the time of recording of preliminary evidence before
summoning of the accused. The Magistrate has to carefully scrutinise
the evidence brought on record and may even himself put questions to
the complainant and his witnesses to elicit answers to find out the
truthfulness of the allegations or otherwise and then examine if any
offence is prima facie committed by all or any of the accused”. Though
the said judgement was passed in the backdrop of a complaint case, in cases
where cognizance is sought to be taken on the basis of a charge sheet filed by
the police, it is expected of the Court to go through the charge sheet, the
documents and the statements of the witnesses u/s. 161 Cr.P.C and examine if
it is necessary to take cognizance of the offences stated in the charge sheet
and summon any or all of the persons arrayed as accused by the police, to

3
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. stand trial. Where, the Trial Court is of the opinion that there is some evidence
~ which may reveal a slight suspicion against a person, it ought to take recourse
" to the procedure U/s. 156(3) Cr.P.C and remand the matter to the police for

further investigation, rather than take cognizance and summon a person as an

accused where the evidence on record prima facie reveals only a peripheral

presence of such a person in the narrative of the prosecuytion’s case rather

than an active involvement in the offence complained of. The Trial Court is -
not helpless where it comes to its notice that a person who was not sent for

trial may perhaps have been an active participant in the offence. Recourse

can always be had to Section 319 Cr.P.C where the active involvement of

person against whom the court did not take cognizance becomes clear through

the statement of the witnesses in court. .

16.  Inthe instant case, the Petitioners have been compelled to approach this
Court which-would have been obviated had the Ld. Trial Court taken the pains to
see that the charge sheet filed in this case, when examined in the light of the
judgments of the Supreme Court in similar cases, did not disclose any offence
against the Petitioners heréin. The undesirable and mechanical process of taking
cognizance of offences against accused persons mentioned in the charge sheetis

-unsustainable in the eyes of the law which has the propensity of reducing the .
_ criminal courts to a tool of convenience in the hands of unscrupulous complainants
" who would like to contort the criminal justice process of either wrecking vengeance

on someone or resort to the criminal courts as an alternative to a civil recourse. It

_ goes without saying that an order refusing to take cognizance by the Trial Courtin

a fit case, would have to state reasons briefly, dlsclosmg the mind of the Trial
Court as to why it refused to take cognizance in a given case. However, the
importance of not taking cognizance in amechanical manner by the Trial Court
cannot be underscored enough. :

17.  Thepetition succeeds and is alIowed FIR in Crime No. 44/15 of P.S. .
Woman Police Station (Mahila Thana), Madan Mahal, Jabalpur for offences -
Urss. 498-A r/w 34 of Indian Penal Code and 3 and 4 of the Dowry Prohibition
Act, 1961, and all proceedings arising therefrom pending in the Court of the
Ld. JMFC are quashed as far as the same relate only to the Petitioners herein
in M.Cr.C No. 21205/2015, Mr. Rajesh Kumar Gupta, S/o. Mr. Vinod
Prakash Gupta and Mrs. Richa Gupta, W/o. Mr. Rajesh Kumar Gupta.

Appltcatton allowed.
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MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Anand Pathak
M.Cr.C. No. 12889/2015 (Gwalior) decided on 22 September, 2016

SAURABH TRIPATHI & ors. ...Applicants
Vs, ) | | :
STATE OF M.P. & anr. ...Non-applicants

A. -~ Criminal Procedure Code, 1973 (2 of 19 74), Section 482
and Penal Code (45 of 1860), Sections 498-A, 323 & 506/34 — Quashing
of the FIR - Petitioners are the relatives of the husband of the
complainant — All of them living separately and have been arrayed as
accused on the basis of omnibus allegation — Prior to the registration
of the FIR the husband of the complainant submitted a written complaint
in which he has already expressed his apprehension about the conduct
of his wife — Supreme Court, time and again, has deprecated this practice
of implicating the family members of the husband in FIR as co-accused
in the matrimonial disputes — Held — In absence of any specific

‘allegation the FIR registered against the petitioners liable to be
quashed. = (Paras 11, 13 & 23)

& TUS FIHAT Giear, 1973 (1974 BT 2), ST 482 Ud TUS
WIBGT (1860 BT 45), GIIY 498—T, 323 T 506,34 — GO a7 Rae’
aﬁw’ﬁﬁa?m—'w.vﬁwﬁ$uﬁr$ﬂaﬁm§'—WQw
w0 W e wx W@ ¥ el e sgyuieeily afeww @ amR w
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i @ qd, wRardl 3 wfyr 3 fafeg Rrerm awga @ off R s
g5l € IO Ut B arERer e ATeeT cwew @) @ ~ weaad Ty
ﬁmﬁmmﬁﬁ'vﬁﬁuﬁmﬁm‘aﬁqmq\wumﬁ
¥ wE—aPgad @ wu ¥ aifaw 3 B 39 g @ IR 9% By @5 @
— afifeiRa — i fafiffe afeeas A aqufaft + aefmr 2@
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B. Penal Code (45 of 1860), Section 498-A — Reconciliation
proceeding—Husband of the complainant submitted a written complaint in
which he has already expressed his apprehension about the conduct of his
wife —Itis the duty of the investigation officer to objectively consider the
factum of reconciliation proceeding if any going on between the parties as
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well as the apprehension of husband and/ or his relatives reflected through
some complaint made to police authorities. ' (Para 22) o

- & . §vs §Iear (1860 BT 45), JIRT 498—Y — Yo &1 HIIarst —
aRardt # ufa 7 fafea Rremw vwga AR S99 geat € g ool
P FTAROT A9 ATEFT Haq A T — g% fdwr afterd &1 Fdwr @
& 9EeRt @ 49 o & srdaed), afy o w awm W & wfy
U4 /q9ql 9uS ReAgRY 4 areier o 5 gfa nReRat o). Rremaa
% ARy Td 7§ 2, @ qow ot i vy @ AR g )

Cases referred:

(2010) 7 SCC 667, (2012) 10 SCC 741, 2012 (1) MPLJ (Cri.)
543, (2014) 8 SCC 273.

Shishir Kumar Saxena, for the applicants.
R.K. Awasthi, P.P. for the non-applicant No. 1/State.
Pooran Singh Rana, for the non-applicant No. 2.

(Supplied: Paragraph numbers)
ORDER
ANAND PATIIAK, J. :- With the consent of parties, matter heard finally.

2. The present petition under Section 482 of Cr.P.C. has been preferred
by the present petitioners seeking quashment of FIR registered against them
vide crime No0.481/2015 at Police Station Hazira, District-Gwalior for the
alleged offences under Sections 498-A, 323 and 506/34 of IPC.

3. Facts of the case in brief are that petitioners No.1 and 2 are brother
in law and sister in law (Jeth and Jethani respectively) and petitioner No.3 is
sister in law (Nanad) of respondent No.2/complainant.

4. A complaint was filed by respondent No.2 on 23/09/2015 and FIR
was registered under Sections 498-A, 323 and 506/34 of IPC against the
present petmoners as well as husband of the complainant.

5. Learned counsel for the petitioners submits that marriage of respondent
No.2/complainant was solemnized on 03/06/2013. Petitioners No. 1 & 2 are
-living separately at Bangalore (State of Karnataka) since 2011; much before
the marriage of respondent No.2/complainant. Petitioner No.1 is working as
software consultant at Bangalore. Necessary documents have been filed in
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“ this regard as Annexure P/4 to P/7. Similarly, petitioner No.3 got married 15
years back prior to the alleged date of incident and she resides with her husband
separately at different house in Gwalior city and at no point of time, she resided
with respondent No.2/complainant.

6. Learned counsel for the petitioners submits that after the marriage of

the complainant solemnized on 03/06/2013, some differences have cropped

up in the relationship of the complainant and her husband- Gourav Tripathi,
therefore, her husband has made a complaint to the Police Station, Hazira on
26/08/2015 regarding mis-behaviour of the complainant/his wife. He
categorically alleged in the said complaint about the intention of his wife (present
complainant) to implicate him and his family members on false pretext. On
27/08/2015, he made a complaint to the Superintendent of Police, District-
Gwalior also, alleging the same facts. On the basis of the complaint filed by
the husband of the complainant-Gourav Tripathi on 21/09/2015, both the
parties were called upon by the Family Settlement Center, Gwalior and after
discussions with both the parties, the matter was partially séttled and next
follow up date was given as on 28/09/2015 wherein, the husband and wife
had to appear and further resolve their differences, if any, existed. It seems
that before the next follow up date i.e. 28/09/2015, respondent No.2/
complainant had filed a compliant on 23/09/2015 for demand of dowry
alongwith certain other allegations and FIR was registered.

7. Learned counsel for the petitioners further submitted that during the

reconciliation proceedings also, the complainant had never alleged about the
act of petitioners for demand of dowry. Implication of the petitioners is in fact
came as an after thought. Further contentions of the petitioners are that they
have been falsely implicated in the present case while they have not committed
any alleged offence in any manner whatsoever. Petitioners No.1 & 2 are living
at a distinct place at Bangalore whereas petitioner No.3 is a married women
living with her husband and family members and not living with the present
complainant. They have no reasons to harass the complainant or to make any
demand of dowry. Only omnibus allegations against the present petitioners
have been levelled and no specific instances of demand of dowry have been
mentioned or elaborated by the complainant. Neither the complaint nor the
statement made by the complainant as per Section 161 of Cr.P.C. could suggest
_ the involvement of present petitioners for demand of dowry.

8. Learned counsel for the petitioners relied upon the judgments rendered
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by the Hon'ble Supreme Court in the matter of Preeti Gupta Vs. State of
Jharkhand (2010) 7 'SCC 667, Geeta Mehrotra, Another Vs. State of
Uttar Pradesh and Another (2012) 10 SCC 741, and followed by this Court '
in the matter of Dashrath P. Bundela and Others 2012 (1) MPLJ (Cri.)
543. . ' ' :

" 9. . Onthe otherhand, leamed counsel for respondent No.1/State on the
basis of the case diary submits that the complainant has made the allegation
against the present petitioners and therefore, the case has rightly been
registered against the present petitioners. Learned counsel for respondent
. No.2/complainant (Smt. Jyotirani Tripathi) submits that the petitioners also
demanded dowry from the complainant telephonically and they were involved
in the demand of dowry therefore, they have been implicated. He also submits
that the statements of complainant and her sister suggest the involvement of
present petitioners. Both the counsel for the respondents prayed for dismissal
of the case. )

10.  Heard the learned counsel for the parties and with their as€istance,
perused the record..

11.  There is no dispute about the fact that the petitioners No.1 and 2 are
living at Banglore since June, 2011. Copy of the house rental agreement as well as
the pay slip of the employer/company have been filed by the petitioners to establish
the fact that they are living at Banglore since year 2011. Similarly, petitioner No.3
is also living at different place in Gwalior which is reflected from the document
(Aadhar Card) of petitioner No.3 filed alongwith the petition.

12,  From perusal of the documents, it is further figured out that_‘souring of
relationship between husband and wife led to reconciliation proceedings before
the Family Settlement Centre and at the time of filing of complaint, the said
re-conciliatory proceedings were under way. It is also not in dispute that the
husband of the complainant has made two complaints against his wife, prior
to FLR., one is on 26/08/2015 to Station House Officer, Police Station Hazira
and another on 27/08/2015 to the Superintendent of Police, Gwalior about
the misbehaviour of his wife and about the prospective line of prosecution she
may adopt against him and his family members. According to the husband of
the complainant, his wife used to compel him to leave the present place of
their marital home and settle at Delhi; city of her maternal home.

13.  Petitioners No.l & 2 are living at such a distant place ét Bangalore
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‘from where the allegation of demand of dowry can not be expected to be true
or can be substantiated. It is ridiculous to expect the demand of dowry
telephonically. Similarly, perusal of the case diary and challan papers reveals
that only omnibus allegations have been levelled against the present petitioners.

No specific allegations inrespect of demand of dowry and/or mental or physical -

harassment have been alleged.

14.  The lawis well settled in this regard. The Hon'ble Supreme Court, ‘

time and again, has deprecated this practice of implicating the family members
of the husband in FIR as co-accused in the matrimonial disputes. The Supreme
Court in the matter of Preeti Gupta (supra) has held as below:-

30. It is a matter of common knowledge that unfortunately
matrimonial litigation is rapidly increasing in our country,
All the Courts in our country including this Court are
flooded with matrimonial cases. This clearly demonstrates
discontent and unrest in the family life of a large number
of people of the Society.

31. The Courts are receiving a large number of cases
emanating from Section 498-A of the Penal Code which
reads as under:

“498-A. Husband or relative of husband of a
woman subjecting her to cruelty.- Whoever, being the
husband or the relative of the husband of a woman,
subjects such woman to cruelty shall be punished with
imprisonment for a term which may extend to three years
and shall also be liable to fine.

‘Explanation.- For the purpose of this Section,
‘cruelty’ means-

(a) any wilful conduct which is of such a nature as
is likely to drive the woman fo commit suicide or to cause
grave infury or danger to life, limb or health (whether
mental or-physical) of the woman; or

(b) harassment of the woman where such
harassment is with a view to coercing her or any person
related to her to meet any unlawful demand for any
property or valuable security or is on account of failure by

P

rﬁ

i
(‘\



LLR.[2017]M.P. Saurabh Tripathi Vs. State of M.P. 1005
' her or any person related to her to meet such demand.”

34. Unfortunately, at the time of filing of the complaint
the implications and consequences are not properly
visualised by the complainant that such complaint can lead
to insurmountable harassment, agony and pain to the
complainant, accused and his close relations.

35. The ultimate object of justice is to find out the truth

and punish the guilty and protect the innocent. To find out
the truth is a Herculean task in majority of these

complaints. The tendency of implicating the husband and
all his immediate relations is also not uncommon. At times,

even dfter the conclusion of the criminal trial, it is difficult
to ascertain the real truth. The Courts have to be extremely
careful and cautious in dealing with these complaints and
must take pragmatic realities into consideration while
dealing with matrimonial cases. The allegation of
harassment of husband's close relations who had been living
in different cities and never visited or rarely visited the

place where the complainant resided would have an entirely
different complexion. The allegations of the complaint are
required to be scrutinized with great care and
circumspection.”

15.  Similarly, in the matter of Geeta Mehrotra and Another (supra), the
Supreme Court has again reiterated almost the same spirit.

16.  This High Court in the matter of Dasrath (supra) while considering
the judgment rendered by the Supreme Court in the matter of Preeti Gupta
(supra) has quashed the prosecution under Section 498-A of IPC against the
near relatives of husband of the complainant because there is no specific
allegations about the demand of dowry and the time when she was beaten,
specific month, year or date and time and by whom, was not mentioned.

17.  Theratio of the judgments rendered by the Supreme Court as well as
this Court suggests that allegations of harassment of husband's close relatives,
who had lived separately and occasionally visited the matrimonial house of
the complaint (sic:complainant) are required to be scrutintzed with great care
and circumspection. The Hon'ble Apex Court has mandated that when the
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‘matrimonial dispute arises between the parties of marriage, they lead to multiple

cases, therefore, the Apex Court expected from the learned members of the
Bar that they should also ensure that one complaint should not lead to multiple
cases. ;

18.  Sounds like detouring, but goes in line with context when this Court
relies upon the mandate of Hon'ble Supreme Court in the matter of Arnesh
Kumar Vs. State of Bihar and Another (2014) 8 SCC 273, wherein Supreme
Court has dealt with in respect of matter related to Section 498-A of IPC and
3/4 of Dowry Prohibition Act and had given certain directions, as contained in
para-11. .

19.  The Hon'ble Supreme Court in the said case has deprecated the
growing tendency of impleading the relatives of the family of husband under
Section 498-A of IPC for harassment.

20.  Para-4 of the said judgment is a revelation for better unﬂerstanding of
the controversy which reads as under:- '

“ There is a phenomenal increase in matrimonial
disputes in recent years. The institution of marriage is
greatly revered in this country, Section 498-4 IPC was
introduced with avowed object to combat the menace of
harassment to a woman at the hands of her-husband and
his relatives. The fact that Section 498-4 IPC is a
cognizable and non-bailable offence has lent it a dubious
place of pride amongst the provisions that are used as
weapons rather than shield by disgruntled wives. The
simplest way to harass is to get the husband and his
reldtives arrested under this provision. In a quite number
of cases, bedridden grandfathers and grandmothers of the
husbands, their sisters living abroad for decades are
arrested. “ Crime in India 2012 Statistics ” published by
the National Crime Records Bureau, Ministry of Home
Affairs shows arrest of 1,97,762 persons all over India
during the year 2012 for the offence under Section 498-A
IPC, 9.4% more than the year 2011. Nearly a quarter of
those arrested under this provision in 2012 were women
i.e. 47,951 which depicts that mothers and sisters of the
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husbands were liberally included in their arrest net. Its share
is 6% out .of the total persons arrested under the crimes
committed under the Penaf Code. It accounts for 4.5% of
total crimes committed under different sections of the
Penal Code, more than any other crimes excepting theft
and hurt. The rate of charge-sheeting in cases under Section
498-A IPC is as high as 93.6%, while the conviction rate
is only 15%, which is lowest across all heads: As many as,
3,72,706 cases are pending trial of which on current
estimate, nearly 3,17,000 are likely to result in acquittal.”

21." Inthelight of aforesaid principle of law, I have carefully considered
the allegations made in the FIR and statement recorded under Section 161 of
CrP.C. inrelation to demand of money and alleged harassment to respondent
No.2/complainant. There isno specific allegation that when demand was made,
when she was beaten, by whom, no specific year, month, date or time was
mentioned. Before registration of the FIR, husband of the complainant has
already expressed his apprehension about the conduct of his wife in the
complaint made to the Station House Officer Police Station Hazira, Gwalior

. as well as Superintendent of Police, Gwalior. Further the re-conciliation
proceedings were under way at Family Settlement Center when the FIR was
registered on the complaint filed on 23/09/2015 by respondent No.2/complaint
(sic:complainant). These aspects also indicate that the complainant has
deliberately implicated the present petitioners for demand of dowry or for
harassment.

22.  Theinvestigating Officer while investigating the case under Section
498-A of IPC should also take note of the mandate given by the Hon'ble
Supreme Court in respect of those relatives who are living at different city or
separately and desists from arraying them as accused on the basis of omnibus
allegations. Similarly, it is the duty of the Investigating Officer to objectively
consider the factum of reconciliation proceedings if any going on between the
parties as well as the apprehensions of husband and/or his relatives reflected
through some complaints made to police authorities. These aspects may not
be conclusive in nature, but certainly indicate the complexion of the controversy.

23.  Considering the aforesaid facts and circumstances of the case, I am
of the view that there is no prima facie case made out against these petitioners; . -
near relatives of husband of respondent No.2/complainant and permitting to
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continue such criminal proceedings against them would be abuse of process
of law. Hence, prosecution against these petitioners is liable to be quashed.

24.  Thus, the petition is allowed and the prosecution launched against these
petitioners (three in number) on the basis of Criminal Case No..481/2015
registered at Police Station Hazira, District-Gwalior for the offence under
Sections 498-A, 323 and 506/34 of IPC and subsequent proceedings, if any,
are hereby quashed.

Application allowed.

LL.R. [2017] M.P., 1008
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice Atul Sreedharan
M.Cr.C. No. 10350/2006 (Jabalpur) decided on 29 September, 2016

ARUN KAPUR ...Applicant
Vs. : :
STATE OF M.P. & anr. ...Non-applicants

A. Penal Code (45 of 1860), Sections 279, 337, 338 & 304-A
and Criminal Procedure Code, 1973 (2 of 1974), Section 482 — Quashing
of criminal proceeding —A Roller Machine being used for construction of
road, being driven negligently by its driver non-applicant No. 2, caused
injuries to three persons and out of them one succumbed to the said injuries
—Applicant was not named in the FIR —There are no specific allegation at
all against him, he has been made accused only on account of being the
president of company — Held —Liability for offence involving element of
negligence or rashness is always direct and restricted in its application
only to the person to whom the impugned act is directly attributed — No
one can be made liable for an offence if that person did not cause the
cffect of such rash or negligent act by his own action. (Para 8)
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B. Criminal Procedure Code, 1973 (2 of 1974), Section 482

* and Motor Vehicles Act (59 of 1988), Section 180 & 181 —The offending

vehicle which was involved in the accident belonged to the company
and was not the personal property of the applicant — Therefore the
provisions u/S 180 & 181 of Motor Vehicle Act will not be applicable
on the applicant. (Para 9)

. qUF FiHAT 9iear, 1973 (1974 &7 2), €RT 482 ¥ ¥ie¥ I17
e (1988 T 59) Trer 180 T 181 — &A@ drew W gEes T
e o, 98 SO &1 o FHIR e oY wfwrra gula & o1 — IR
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C Criminal Procedure Code, 1973 (2 of 1974}, Section 482
— Whether complainant is required to be heard — Complainant is not
required to be heard in this particular case because neither the applicant
has been named in the FIR nor there is any imputation against him for
being involved in the offence — Since the Application is pending since
the year 2006 it is not practical or in the interest of justice to now
implead the complainant or some one from his family as a respondent
to oppose this Application — Charge sheet so far as it relates to the
applicant is quashed. ) (Para10 & 11)
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Case referred: _
2015 (12) SCC 781.
S.K. Gangrade, for the applicant.
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D.K. Paroha,P.L. for the non-applicant No. 1.
None present for the non-applicant No. 2.

ORDER

ATUL SREEDHARAN, J. :- This is a petition under Section 482 of the
Code of Criminal Procedure, 1973 filed for quash of criminal proceeding
arising from Crime No. 218/2005 of P.S. Narsinghpur, District Narsinghpur
pending in the Court of learned Chief Judicial Magistrate, Narsinghpur parties
being State of Madhya Pradesh Vs. Arun Kumar and another, . The
petitioner is the accused no.2 before the learned trial Court. The petitioner is
a resident of New Delhi and at the time of filing this petition, was the President
and CEO of Quipo Infrastructure Equipment Ltd. (known earlier as Indian
Infrastructure Equipment Ltd.). It is also stated therein that the said company
is a body corporate, duly registered under the relevant provisions of the
Companies Act, 1956, and having its registered office at New Delhi and is
involved in the business of renting infrastructure equipment/vehicles.

2. It is the case of the Respondent No.1 that on 04.03.2005, at about
4:00 AM, a Roller machine (Ingersoll-Rand Model RTR-220), which was

- being used by M/s Tapi Prestress Products Ltd., in the construction of aroad -

. between Narsinghpur and Gotegaon, was. alleged to have been driven
negligently by its driver Arun Kumar Kahar, the respondent No.2 herein, on
account of which three persons namely, Vishal Singh Lodhi, Sahab Singh Rajput
and Mahsewari Sharma suffered injuries and Vishal Singh LOdhl eventually
succumbed to the said injuries.

3. It is the case of the petitioner that he was not named in the FIR as an
accused. The complainant in this case is shown as Vishal Singh Ledhi, who
succumbed to the injuries. The police after investigation filed the chargesheet
before the learned trial Court, in which, the petitioner has been shown as an
Accused No.2. Learned counsel for the petitioner has stated that there are no
 specific allegations at all against the petitioner herein and he has been made an
accused only on account of being the President of Quipo Infrastructure
Equipment Ltd. (earlier known as Indian Infrastructure Equipment Ltd.).

4. Learned counsel for the petitioner has stated that the petitioner has
been sought to be roped in by a contorted application of vicarious liability,
whereas, in a road accident case, it is only the driver who is liable to be
prosecuted for an offence under Section 304-A of IPC. After investigation,
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the police has filed the charge-sheet against the Respondent No.2 as the
Accused No.1 and the Petitioner as the Accused No.2. Charge sheet was -
filed under (a) Section 279 of IPC, which is an offence involving rash driving
or riding on a public way and the person who is liable to be tried and punished,
is the person who was driving the vehicle, (b) under Section 337 of IPC
which is an offence made punishable for causing hurt by an act endangering
life or personal safety of others, where again it is the person who caused such
hurt by doing anything so rashly or negligently so as to endanger human life or
personal safety of others, who shall be held liable for the said offence, (c)
under Section 338 of IPC which is for causing grievous hurt by an act
endangering life or personal safety of the others which is, yet again only
applicable on the person who does the act which endangers the life of any
persons by causing grievous hurt to them and (d) section 304-A of IPC.

5. Besides the aforementioned, offences under Sections 180 and 181 of
the Motor Vehicles Act has also being inserted in the charge-sheet. Section
180 is applicable only where the owner, or the person in-charge of motor
vehicle allowed any other person to drive the said vehicle who-does not satisfy
the provisions relating to license as laid out in sections 3 and 4 of Motor
Vehicles Act, punishable with imprisonment for a term which may extend to
three months. Asregard to section 181 of Motor Vehicles Act, it only provides
for punishment for anyone who drives the motor vehicle in contravention of
sections 3 or 4.

6. ~ Leamed counsel for the petitioner states that besides vicarious liability,
the applicant has sought to be snared in this case using the provisions under Section
180 whereby the owner of the person in-charge of the vehicle becomes liable for
allowing any-person not so authorized otherwise drive the vehicle. It isundisputed
that the petitioner herein was not even remotely involved with the accident. It is
also undisputed that he was a President of the company which leases out
Infrastructure Equipment to those who required it and was based in Delhi during
the material point of time. Leamed counsel for the petitioner in order to show that
on the date 6n which the accident taken place, the vehicle in question was actually
rented out to Tapi Prestress Products Ltd., which is a company incorporate under
the Companies Act, 1956. The said rental agreement is Annexure-A/3 from Page-
19 to 23. The said agreement was only for a period of 7 months which was
extendable and commencement date is shov:vn as 01.04.2014, however, the
accident had taken place almost 11 months thereafter, therefore, on the basis of
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this document, it caunot be stated that on the date of the accident Tapi Prestress
Products Ltd. was still in possession and use of the vehicle in question as no
document pertaining to the extension of the agreement beyond 7 months has been
placed on record by the petitioner.

7. The only question that arises before this Court whether the prosecution
against the petitioner is maintainable. Looking into the facts and circumstances’
of the case and that the Petitioner was the President and CEO of Quipo
Infrastructure Equipment Ltd. (known at the time of the incident as Indian
Infrastructure Equipment Ltd.,), which owned the offending vehicle which

otherwise was being operated by the respondent No.2 on the date of the .

incident. All the witnesses whose statement have been recorded U/s. 161
Cr.P.C also suggest that it was the respondent No.2 who was a driving the
vehicle and caused the accident.

8. The principle of vicarious liability cannot be applied in acontorted manner
just to implicate the top echelons of a corporate entity where their prima facie
involvement is not apparent. If such a situation is acceptable only on the ground

that the owner of the offending vehicle is liable to be prosecuted along with the -

driver for an offence under Section 304-A of the IPC, in every case of a motor
vehicle accident, the owner of the vehicle would automatically be roped in for the

offence U/s. 304-A.. Such does not seem to be intention of the legislature inrelation

to those offences where the elements of rashness or negligence is required for the
fulfillment of the offence. The statute, on the other hand makes it evidently
unambiguous that it is only the person to whom the negligent orrash act is attributable
to, who is liable to be prosecuted for an offence involving the elements of rashness
or negligence. Liability for an offence having the element of negligence or rashness
is always direct and restricted in its application only to the person to whom the
impugned act is directly attributed. No one can be made constructively liable for
an offence involving negligence or rashness if'that person did not cause the effect
of such rash or negligent act by his own actions. In short, there can be no vicarious
liability for an offence involving negligence or rashness under the general law like
the Indian Penal Code. Special Laws may have provisions to the contrary. In the
case under consideration, Sections 279, 337, 338 and 304-A of the IPC all involve
the element of negligence or rashness which must be imputable to the actions of
the person so sought to be made punishable under these sections.

9. It is undisputed that the petitioner, at that relevant point of time was
the President of Quipo Infrastructure Equipment Ltd., (earlier known as Indian
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Infrastructure Equipment Ltd.) a company registered under the relevant
provisions of the Companies Act, 1956. The offending vehicle which was
involved in the accident belonged t0 the abovesaid company and was not the
personal property of the Petitioneér. Therefore, the provisions U/s. 180 and
181 of the Motor Vehicles Act also will not be applicable on the Petitioner as
the State has failed to show.that the Petitioner was either the owner of the
vehicle and/or he was in charge of the said vehicle at the time of the accident -
or later. Besides, Section 199 of the Motor Vehicles Act provides for the
prosecution of the Companies for offences under the said Act. The Director
or any person involved in the affairs of the company can only be proceeded
against if the company itself is made an accused. It is also undisputed that the
Company has not been made an accused in this case. In this regard, the
judgment of the Hon'ble Supreme Court in the case of Sharad Kumar Sanghi
Vs. Sangeeta Rane, 2015(12) SCC 781 is squarely applicable. The Petitioner
in that case was the Director of Sanghi brothers and was sought to be

. prosecuted for an offence, inter-alia, under Section 420 of IPC, on the basis

of a complaint case under Section 200 of Cr.P.C filed in the Court of learned
Judicial Magistrate, First Class, Betul. A quash petition preferred before this
Court was dismissed on account of which the petitioner approached the
Supreme Court in which, while quashing the complaint before the Court of
learned Judicial Magistrate First Class, Betul, the Supreme Court held in
paragraph 13, that when the company has not been arrayed as an accused,
the order summoning the Managing Director of that company could not have
been passed and so the Supreme Court was pleased to quash the said
complaint against the Director of the company. In the instant case also the
company has not been made an accused, so therefore, on that ground also,
besides the merits of the case, the case against the petmoner is liable to be
quashed.

10.  TheLd. Counsel for the State has pointed out that the instant being a
quash petition U/s. 482 Cr.P.C, the Complainant ought to be heard before
deciding the same. This Court after considering the said submission on the -
part of the Respondent State considers the same as not relevant in this
particular case. Usually, giving an opportunity to the de facto Complainant to
oppose a quash petition is a sine qua non in most cases. In cases where it is
evident from the FIR and the evidence gathered in the course of investigation
(if any) that the Complainant has levelled specific allegatlons against a person
in the FIR or in the statements U/s. 161 Cr.P.C, a quash petition moved by
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such a person against whom there is a direct imputation by the Complainant of
having committed the offence or has been named in the FIR or the statéments
of the witnesses under section 161 Cr.P.C, it becomes imperative to involve
the Complainant as a Respondent to a quash petition filed by the such an
accused person. However, in this case, the Petitioner has not been named in
the FIR and neither has there be any imputation against him for being involved
in the offence which has been committed by the Respondent No.2. Besides,
the de facto complainant died as a result of the injuries received by him in the
accident and now, making someone from his family a Respondent, only to
fulfill a requirement under the common law, which in the considered opinion of
this Court has to be seen and applied in the facts and circumstances of the
case which is seen to have been pending since the year 2006 and that there
has been a stay of the proceedings before the Court of the Ld. IMFC, it is not
practical or in the interest of justice to now implead the Complainant or someone
from his family as a Respondent to oppose this petition. It is also relevant to
mention here that the Petitioner has been arrayed as an accused in the charge
sheet by the police after completion of investigation and not by the Complainant.

11. ~ Under the circumstances, the charge-sheet arising from Crime No.218/
2005 of P.S. Narsinghpur, pending before the leamed Chief Judicial Magistrate,

Narsinghpur, is quashed insofar as it relates to the petitioner herein. As faras

the respondent No.2 is concerned who is the Driver alleged to have caused
the accident, the Ld. Trial Court is tequested to proceed against him in
accordance with the law.

12.  Accordingly, the petition is finally disposed of.
' Order accordingly.



