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Accommodation ControlAct, M.P. (41 of 1961), Section 12(1 ()

—Bona fide need - Held — Mere availability of another accommodation
does not disqualify the landlord from claiming eviction. [Vinod Kumar
Goyal Vs. Avneet Kumar Gupta] ...2325
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Accommodation Control Act, M.P. (41 of 1961), Section 23-A —

Revision against order of eviction and to pay arrears of rent — Held -
Under Section 23-A eviction can be sought on the ground of bonafide

requirement — Neither the non-payment of rent nor recovery of rent -

can be subjected under Chapter ITI-A of the Act. [Sunil Singh Vs. Smt.
Meenakshi Nema] ...2039
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Accommodation Control Act, M. (41 of 1 961), Sections 23-A
& 23-J ~Authority of RCA — Maintainability - Under Chapter III-A
of the Act for the purpose of eviction on the ground of bonafide need
RCA is a competent authority — Wrong quoting of provision by itself
would not denude the power of the authority. [Sunil Singh Vs. Smt,
Meenakshi Nema] . ...2039
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Accommodation Control Act, M.P. (41 of 1961), Section 23-A (b) —
Eviction suit — Ground - Bonafide need for non-residential purpose —
Owner - Meaning — Held — The meaning of the term “owner” has to be
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understood vis-a-vis a tenant and not absolute ownership and it means
that the owner should be someining more than the tenant. [Paramjeet Kaur '

_ Bhambah (Smt.) Vs. Smt. Jasveer Kaur Wadhwa] ...2046
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Accommodation Control Act, M.P. (41 of 1961), Section 23-A(b)
_ Eviction suit — Plaintiff widow — Bonafide need for non-residential
purpose — Rent Controlling Authority dismissed the application u/S 23-
A(Db) of the Act of 1961, on the ground that applicant failed to prove the
ownership and bonafide need — Held — The ownership in eviction suit
has to be proved vis-i-vis the tenant and not absolute ownership and
no evidence in rebuttal has been adduced by the non-applicant on the
point of bonafide need & even defence of the non-applicant against
eviction has been struck out — Application u/S 23-A(b) of the Act of
1961 allowed — Revision allowed. [Paramjeet Kaur Bhambah (Smt.)
Vs. Smt. Jasveer Kaur Wadhwa] . ’ - 2046
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Accommodation Control Act, M.P. (41 of 1961), Section 23-J —
Non-applicant being widow is a landlord within the purview of Section
23-J of the Act — Hence she is entitled under Section 23-J to file suit
on the ground of bonafide requirement. [Sunil Singh Vs. Smt.
Meenakshi Nema] ' ...2039
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Adverse Possession — Nature and Essentials thereof — Held -
Non-use of property by the owner even for a long time won’t affect his
title — Adverse possession is a hostile possession by clearly asserting
hostile title in denial of title of true owner — Party claiming adverse
possession must prove that his possession is “nec vi, nec clam, nec
precario.” [Sunil Rao Vs. State of M.P.] «..2009
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Advocates Act, (25 of 1961), Sections 7, 34, 48a & 49 —
Constitution — Article 145 & 226 — Strike — Petitioner expelled from
the membership of Bar Association in the backdrop of defiance of
petitioner to abide by resolution passed by Bar Association to abstain
from Court work —In view of law expounded by Supreme Court in the
case of Harish Uppal (Ex. Capt.) Vs. Union.of India, the decision taken
by Bar Association is non-est in the eyes of law — Petition allowed.
[Banwari Lal Yadav Vs. High Court Bar Association] (DB)..:1964
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Arbitration and Conciliation Act (26 of 1996), Sections 2(4)I(5)
& 9 —Applicability — Interim measures — Dispute — Works contract or
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concession agreement pertsins to the concession or concessional period
given in terms of the concession right or concession area during the
contract period — Provision of Arbitration and Conciliation Act 1996
apply. [Ashoka Infraways Ltd. Vs. State of ML.P.] (DB)...2013
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Arbitration and Conciliation Act (26 of 1996), Section 34 — In
the facts of present case, the arbitrator on the basis of meticulous
appreciation of the material evidence on record has assigned reasons
and rejected the claims of the appellant and thus it cannot be said that
the award has been passed in contravention of Section 31 of the Act—
Trial Court has rightly rejected the objections of the appellant to the
award — Appeal dismissed. [K.T. Construction (I) Ltd. (M/s.) Vs. State
of M.P.] (DB)...2025
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Arbitration and Conciliation Act (26 of 1996), Section 34 —
Setting aside of Arbitral award — When not permissible — Held — An
award passed by the arbitrator which is not contrary to the fundamental
policy of Indian Law, Justice or Morality, contrary to the statute or
patent illegality does not warrant interference of the Trial Court
exercising powers under Séction 34 of the Act. [K.T. Construction (I)
Ltd. (M/s.) Vs. State of ML.P.] : (DB)...2025
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Awadesl Pratap Singh Vishwavidyalya Ordinance 1 6(1) — See —
Vishwavidyalaya Adhinivam, M.E, 1973, Section 37 [Shacheendra Kumar
ChaturvediVs. Awadesh Pratap Singh Vishwavidhyalya] ...1925
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FETT, 7Y, 1973, arer 37 (e AR Aqd N 3. s@ey g9 Rye
freafaenera) ‘ .-.1925

Awadesh Pratap Singl Vish wavidyalya Ordinance 16(1) (2) -
Cancellation of marksheets — Opportunity of I earing — Notice was

. issued to petitioner for submitting original marksheets but he took a
Plea that entire record has washed away in flood — No attempt on the -
part of petitioner to obtain duplicate marksheet — No more opportunity _ .
is required to be given — Principle of Natural Justice cannot be putin
straight jacket formula, [Shacheendra Kumar Chaturvedi Vs. Awadesh
Pratap Singh Vishwavidhyalya] ...1925
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Building and Other Constriction Workers’ (Regulation of
Employment and Conditions of Service} Act (27 of 1996) Section 1(3)
and Building and Other Construction Workers’ Welfare Cess Act (28
of 1996), Section 3 —Applicability — Beneficial legislation — Applicable
even to the construction activity commenced before the BOCW and
Cess Act came into force, if they are subsequently covered by the
provisions of these Acts. [A. Prabhakara Reddy & Co. Vs. State of
M.P.] (5C)...2141
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Building and Other Construction Workers’ (Regulation of
Employment and Conditions of Service) Act (27 of 1996) Section 1(3)
and Building and Other Construction Workers’ Welfare Cess Act (28
of 1996), Section 3 — Levy of Cess — Registration of workers or due
availability of fund — Not condition precedent therefor. [A. Prabhakara
Reddy & Co. Vs. State of M.P.] ' (SC)...2141
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Building and Other Construction Workers’ (Regulation of
Employment and Conditions of Service) Act (27 of 1996) Section 1(3)
and Building and Other Construction Workers’ Welfare Cess Act (28
of 1996), Section 3 — Levy of Cess — Work orders issued between
December 2002 to March 2003 —Board constituted on 10.04.2003 —
Demand raised for levy of Cess w.e.f. 01.04.2003 — Cost of construction
bifurcated ignoring the cost of construction incurred before the Cess
became leviable by distinguishing it from the cost incurred later, from
a date when the Board is available to render services. [A. Prabhakara
Reddy & Co. Vs. State of M.P.] (SC)...2141
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Building and Other Construction Workers’ Welfare Cess Act
(28 of 1996), Section 3 and Building and Other Construction Workers’

Welfare Cess Rules, 1998, Rules 3 & 4 — Levy of Cess — Department ’

issued work orders to the contractors between December 2002 to
March 2003 — Welfare Board constituted on 10.04.2003 — Demand of
cess raised under the Act — Held — After the Cess Act and Rules came
into effect, Board was constituted — Rate of Cess notified — Cess is
leviable on the cost of ongoing constructlon work. [A. Prabhakara Reddy
& Co. Vs. State of MLP.] - (S0O)...2141
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& AfENfaa — 9 Fafo s 9 9w Syey sgaEsie 21 (T s
ISl vvs &. fa. 7u. ) (80)...2141

Building and Other Construction Workers’ Welfare Cess Rules,
1998, Rules 3 & 4 — See — Building and Other Construction Workers’
Welfare Cess Act, 1996, Section 3 [A. Prabhakara Reddy & Co. Vs.
State of MLE.] . (80)...2141

97T gEr A= whrr FHBIC HATT TYBY 95, 1998, [4397 3
74 — BE — 7G7 ToT I~ GITAI0T THHIT TAToT YDV Affra7 1996,
g7 3 (T 9T XSS ws . By ww www) (8C)...2141

Cigarettes and Other Tobacco Products (Prohibition of
Advertisement and Regulation of Trade and Commerce, Production,
Supply and Distribution) Act (34 of 2003), Sections 3; 4, 6 & 21 and
Cigarettes and Other Tobacco Products (Prohibition of Advertisement
and Regulation of Trade and Commerce, Production, Supply and

Distribution) Rules 2004, Rule 3, Prohibition of Smoking in Public.

- Places Rules, 2008, Rule 2, 3 & 4 and Criminal Procedure Code, 1973
(2 of 1974), Section 144 — Prohibition of Hookah Lounge Bars — In
the hotels having capacity of 30 or more rooms or restaurants having
seating.capacity of 30 persons or more, smoking may be permitted in
the manner prescribed in the Act, 2003 — Without indicating violation
of provisions of Act, 2003 and the Rulés by the particular hotel or

r
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restaurants, passing a general order due to giving the bad name to
Administration is unsustainable — Petition allowed with following
directions — As the sale of tobacco products is strictly prohibited to the
persons below the age of eighteen years and upto hundred yards of
the educational institutions in the State, as per Section 6 of the COTP
Act, however, it is directed that in case of any violation action ought to
be taken applying the mandate of law — As per Section 4 of the COTP
Act, smoking at a public place is prohibited subject to compliance of
Rule 3 and 4 of the Rules of 2008 — However, it is directed that In
hotels, restaurants and at other public places smoking can be permitted
within the ambit of Rule 4 of the Rules, 2008 — The hotel and restaurant
owners cannot be permitted to offer Hookah or use of tobacco products
by pipe or by any other instruments on each and every table under the
garb of service, in fact it can be permitted in a smoking area or space
only — However, it is directed that smoking may be permitted in hotel
and restaurants only in the smoking area or places otherwise action
may be taken in accordance with law — In view of the discussion made
hereinabove and looking to the spirit of Section 144 of Cr.P.C., the
District Magistrate may pass the order in case of emergent situation
and to check the anticipated action, visualizing danger to human life,
health or safety or disturbance of the public tranquility and in other
situations as specified — But the repetitive orders seem to be of
semiperennial nature which is not permissible in law. [Restaurant &
Lounge Vyapari Association Vs. State of MLI.]  ° -..%14

RRe alv s aars, 9curw (e @ glawia siv g aor
aiforeg, gcareY, ATy i fAuver &1 fafvwss) afrfagq (2003 @1 34),
ST 3, 4, 6 T 21 UF RERe giv oy aq1g, ooare (fraraT &1 afaer
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2004, P 3, Grdafye vt ¥ gEYTT ®F Alowla Fram, 2008, T 2,
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afifm, 2003 @ Susmt &7 Soawd U9 Prami @t wffa fd iR
WA $T T4 99919 A gY IR GH AT SEW 7 W Ay
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@feq @ den w5y ¥ dafe W @ 100 A @ 9@ a9 wH=IE
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faftr srgaR Srfard #) o1 weft — SRiva i 9= @ ais ¥ wd
TAN. B GRT 144 B a1 @, gy, fod s Rerfy @ <aw
AT HeTiIa G B USTId oq A9 Sf1d+, Teey Jjear gear ¢ oy
et TR @or@ @ waify ¥ faer & qfienis o%d gy @ o=
fafafde aRRafial 4 Rrer vsiferd sm@e ok o wam — W’y
IR} AR g AR @ wefla gid & o fafr F amgeta &
ReRr< yrs aw @l gaifiiger 4. 9.9, ) ...*14

Cigarettes and Other Tobacco Products (Prohibition of

Advertisement and Regulation of Trade and Commerce, Production,
Supply and Distribution) Rules 2004, Rule 3 — See — Cigarettes and
Other Tobacco Products (Prohibition of Advertisement and Regulation
of Trade and Commerce, Production, Supply and Distribution) Act,
2003, Sections 3,4, 6 & 21 [Restaurant & Lounge Vyapari Association
Vs. State of M.P.] ' ...%14

Rrrée i o= aarg oo (Rara o1 afawiea sifv @mgre aor
qIfrey, gegreT, HETY 3% [Aaver &7 f3fya) (94 2004, Fraw 3 — 3@
- RrRe giv g1 aarg gonre (fewmgw o1 afoedla giv @ aor
FIrey, oreY, ATT FIv Raver &1 [@faas) afefrga zo03, gy 3,
4 6 7 21 FRWR=< s asw AN wfagem A 19, wsa) .,.%14

Civil Courts Act, M.P. (19 of 1958), Sections 2 (1), 3, 7, 15(2)(3)
—8ee — Public Trusts Act, M., 1951, Section 2 [Jai Prakash Agrawal
Vs.Anand Agrawal] ...2170

Rifeer =mrarera affs, =y, (1958 &1 19) arig 2(1), 3, 7
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15(2)(3) — 7@ — e =g I, 9.5, 1951, FNT 2 (S USEI
Irard fq. =] sw9r) : ...2170

) Civil Procedure Code (5 of 1908), Section 2(2) — Decree —
Essentials thereof and distinction between Preliminary and Final
Decree explained — A decree has following essentials — (i) Complete
process of adjudication — (ii) Final determination of rights of the parties
gua the matter in controversy — (iii) A formal declaration of such

. conclusive/determined rights so far as that court is concerned —In a

preliminary decree certain rights are conclusively determined — Effect
of not challenging Preliminary decree - Unless the Preliminary decree
is challenged in appeal the rights so determined becomes final and-
conclusive and the same cannot be questioned in Final decree. [any
Sood Vs. Kanak Devi] ) ..2054

f?iﬁamm%ﬁr(masws) IR 2(2) — &1 — SUd QTS
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vd frearas 8 wrd § den sfow fe@l # 99 W uew T Soran S W
2| (frog iz A o979 ]3d) ...2054

Civil Procedure Code (5 of 1908), Section 100 — No substantial

. question of law involved — No interference in concurrent findings of

fact warranted — Held — Both the Courts have recorded pure findings
of facts that too after proper appreciation of entire evidence on record

and dismissed the suit — No substantial question of law arises -

warranting interference — Appeal dismissed. [Sunil Rao Vs. State of
M.P.] ...2009
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yoT Jgger 78T — a20 & waad! freul ¥ TWET B BIY Al
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Civil Procedure Code (5 of 1908), Section 100 — Second Appeal —
Question of Fact— Finding of Fact—Finding vitiated by non consideration
of relevant evidence or by showing erroneous approach of the matter and
findings are perverse. [Latoreram Vs. Kunji Singh| ...2313

Rifaer afirar afzar (1908 @71 5), 51 100 — AT IhT — Feg Br
7 — g @7 fry — e ¥ eyl gfesior wee a @ gETa
W@ W AR 7 e @ fred gfm gu ¥ d fred agfm )
(R fA, = RiE) : ...2313

Civil Procedure Code (5 of 1908), Section 100 —Second Appeal/
Substantial question of law — Both the Courts below found the need of
the landlord as bona fide — In view of the evidence on record that son
of the Iandlord is running furniture shop adjacent to the suit shop and
that the landlord would have enough space for his proposed business if
the partition is removed, both the Courts rightly decreed suit — No
substantial question of law was found to be involved ~ Second Appeal
dismissed. [Vinod Kumar Goyal Vs. Avneet Kumar Gupta] ...2325

Rifaer giaar wiear (1908 @7 5), e 100 — (i anfier /AT o1
wIvgrT 7e7 — <l fred <marest gN we e mtte @ smagaear wt
arEIfaE U A 1w Suds wied %t g wd g1y f ger
- AfAP BT A AT FH B Y Beff=r B g 797 @ 2w qw
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' 2Y valw T fira srem, @Y Pt <marem) @ 9w o Sk w9 9
fpta foar — faftr &1 9 wram v siwiw = € o Ty —
fedra anfrer wlRer | (Reie gar nae f. swfie gar =) ...2325

Civil Procedure Code (5 of 1908), Order 9 Rule 8 and
Representation of the People Act (43 of 1951), Section 87 — If there is
no provision in the Act to the contrary, provisions of C.P.C. 1908 would
apply — Election petition dismissed in default. [Peeyush Sharma Vs,
Vashodhra Raje Scindhia] ...1984

Riféed glar afzar (1908 @71 5), snser 9 Fraw s o7 aiw
RIGTTIeT S (1951 @1 43), arer 87 — afy st § i gfiaa
SugE. 7€ ¥, 99 RIUH. 1908 @ wUGH @y @1 — Rrafaw qhre
afowd ¥ e | (fgy ol {4 qetew <= Riftrn) ...1984

Civil Procedure Code (5 of 1908), Order 14 Rule 5 & Order §
Rule 1{4)(3) and Succession Act, Indian (39 of 1925), Section 276 —
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Probate proceedings— Additional issues and production of documents
— Issue relating to competence of the testator to execute a will —
Whether the issue of a particular bequest being good or bad, or
question of title can be examined in probate proceedings? — Held -
No, as the Probate Court has limited jurisdiction, so’ the issue of
particular bequest being good or bad, or the question of title cannot be
examined in the probate proceedings, and the Probate Court is only
concerned with the question as to whether the document put forward
was the last “Will” and it was duly executed and atleast in accordance
with law — Application under Order 14 Rule 5 and under. Order 8 Rule
1(A)(3) of C.P.C. is rightly rejected — Petition dismissed. [Pratibha
Mohta Vs. Sanjay Baori] w13

Rifyer afrar Giar (1908 7 5), MR 14 (37 5 7 an<er 8 a7
1(2)(3) vT SORIRGIN SifFfaaE, GINdlg (1925 @7 39), €IV 276 — gide
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Broqfrg oed @ sqeal @ wewar @ w9 fares - v e
T My @ oeg W g €19, @ Raree dedr 6 $ Y @7 TET
gHe srfafvt ¥ fear o1 wear @ — sfrfEiRe — T, 9k
~maTea @ afteTRar Difa B 2, safig el g fely @ o=
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gga fpar T swEs i aa oI U9 4T 98 W a®, w4 9 fafer
aﬁmﬁmﬁﬁmwm—mq.ﬁ.a%méw 14 fra s Ud IR 8
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. Civil Procedure Code (5 of 1908), Order 21 Rule 26 r/w Section
151 & Order 26 Rule 13 & 14 r/w Section 151 — Decree directing
partition by mentioning directions surrounding the suit house and
determining share, whether executable without preparation of final
decree — Held — No, as the nature of decree unambiguously requires
division of shares between the parties by metes and bounds, Decree
cannot be said to be final — Trial Court is first required to appeint a
Commissioner under-Order 26 Rule 13 and thereafter under Rule 14,
the Court is required to decide the objections on commissioner report,
if any, and to take a decision either to confirm or set aside or vary with
the report— The decree passed thereafter would be a final decree and
executable under Order 21 Rule 18 C.P.C. - Further held — Executing

~
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Court committed illegality in ordering execution of preliminary decree
and further by proceeding to prepare a final decree — Revision allowed
setting aside impugned order. [Vijay Sood Vs. Kanak Devi] ...2054

Rifder gfrar afear (1908 @t 5), srder 21 g9 26 weal>a e
151 T 373 26 a7 13 7 14 WEUIST gIvT 157 — a4 ARM few) darw
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ARY I A qen Afm A dIR w2/ sefard A A adear
FIRA T — AT AR FUT FE@ gy GATAEAT W | (R Yz fa.
. PAF Q) ...2054

Civil Procedure Code (5 of 1908), Order 39 Rule 1 & 2 —
Injunction - Held ~ Injunction cannot be granted as a matter of course
or on mere asking — Apart from three necessary ingredients, i.e. prima
. facie case, balance of convenience and irreparable loss, the Courts
are required to see the conduct of the parties. [Rajesh Mishra Vs.
Ram Vilas Singh Kushwaha] «.2462

Rifaer wiFar aikar (1908 PT 5), FRHA 39 [T 1 7 2 — epRer
— afFEiRa — 1= A SR R geEr wrmfie 59§ @Ry g a6
& s wear — i smawre Tewt wufy Tory g Ay UHeT, AT B
#qmﬁwﬁwaﬁﬁmmmﬂ'mqwﬁmm\*ﬁ
3@ W aifEa # ) (ol frar R v farw Rig BIARL  ...2462

Civil Procedure Code (5 of 1908), Order 47 Rule 1 r/w Section
114 — Review — When there is no error apparent on the face of the
record , no case for review is made out — Review petition dismissed.
[Rajendra Kumar Solanki Vs. M.P. Rural Road Development
Authority] ‘ ‘ (DB)...2295
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Rifdar afear afear (1908 @7 5), 5o 47 Froy 1 asvfod srr
114 — gafdealss — s[4 Afda @ ved W w1 wWwe 3f 7 8@, a9
gAei® g Arren wd war & — gAalen @frer @i @E
RAR Wida! fa vl wva ds sRayie JaifRkd) (DB)...2295

Civil Services (Classification, Control and Appeal) Rules, M.P.
1966 — Rule 16(1}(d) — Service Law — Minor Penalty — Stoppage of one
increment without cumulative effect — Scope of interference of High -
Court — Held — Rule 16(1) requires that before passing any order of -
minor punishment, the concerned employee should be served with a
show cause notice and order of minor penalty can be passed after
affording opportunity of furnishing reply — High Court not to sit as an
appellate authority over the decision of disciplinary authority inflicting

minor penalty of stoppage of one increment. [Om Prakash Dixit Vs.
State of M.P.] ...2528

Rifaer dar (@ffevor, e siv ardter) s, 70 1966 — 99
16(1)(h) — Var fafer — ag enfa — s g9 | & dagia o et
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# alk w & o Wfev) (s gt fiftm fa 7y, w=)  L.2528

Civil Services (Classification, Control and Appeal) Rules, M.P.
1966, Rule 20 — Since enquiry had already been initiated, same would
continue and after finalization of departmental enquiry and before
taking any action, the borrowing authority under Sub-Rule 2 of Rule
20 shall proceed to transmit the proceeding and the record of the
deparimental enquiry to the lending authorities as the case may — The
power of Disciplinary Authority to take disciplinary action made
available to the borrowing department/authority up till delinquent
employee was serving in the said department but not after when he
had gone back to the parent department. [Rajendra Kumar Solanki
Vs. ML.P. Rural Road Development Authority] (DB)...2295
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Commercial Tax Act, M.P. 1994 (5 of 1995), Sections 14 & 27(8)
— Applicability — Held — Applicable for assessment proceedings and
not for penalty proceedings. [Sadguru Fabricators & Engineers P. Ltd.,

Indore (M/s.). Vs. State of M.P.] (DB)...2199
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ygioar — affreiRe — freafor sdafat @ fag @ sl s = %
Wika srfarfeal @ fag ) (Gere sfdecd tre gSfifasd on fr, gaix
@) fa. 7u. wsa) " (DB)...2199

Commercial Tax Act, M.P. 1994 (5 of 1995), Section 69(I ) and
General Sales Tax Act, M.P. 1958 (2 of 1959), Section 43 (1) — Same
substance — Burden of proof of penalty is on the department not on
assessee— Section 69(2) — Period of limitation — When matter is remitted
back to the Assessment Officer, penalty proceedings has to be
concluded within one calendar year. [Sadguru Fabricators & Engineers
P. Ltd., Indore (M/s.) Vs. State of M.P.] (DB)...2199
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Companies Act (1 of 1956), Section 617 — See — Constitution —
Article 12 & 226 [Seven Brothers (M/s.) Vs. Hinduja Leyland Finance
Co.] ' ...2469
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Constitution — Article 12 & 226 and Companies Act (1 of 1956),
Section 617 — ‘Other Authority’ — State — Respondent No. 1 company
not performing public duty nor discharging any statutory function —
Private Finance Company — Whether a Writ Petition is maintainable
against a Private Company incorporated u/S 617 of the Companies
Act — Held — No, as the Respondent No. 1 Company is a private
company engaged in the business of finance cannot be classified as
“Other Authority” to bring it in the fold of definition of ‘State’ under
Article 12 of the Constitution to make it amenable to Writ Jurisdiction
under Article 226 of the Constitution — Petition dismissed. [Seven
Brothers (M/s.) Vs. Hinduja Leyland Finance Co.] ...2469

GIAEgTT — BT 12 T 226 ¢ Hry+ FEa9 (1956 T 1) €T
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fy. fgor Sdve Bt W) ...2469

Constitution — Article 21(A), 45 & 51(4) — See — Right to
Children of Free and Compulsory Education Act, 2009, Section 6
[Aided Primary School, Rajgarh Vs. State of M.P.] j ...2159

TRETT — =T 21(g), 45 7 51(5) — @ — Fryew v IfrErd
Frar Rrar &1 Jferare sftf=34, 2009, arer 6 (Y U wad, TWTg fa.
HY, oY) : ...2159

Constitution — Article 145 & 226 — See — Advocates Act, 1961,

* Sections 7, 34, 48a & 49 [Banwari Lal Yadav Vs. High Court Bar

Association] ‘ (DB)...1964

GIAEITT — FYTBT 145 T 226 — ¥F — IJferTrar 77, 1961, &N
7, 34, 487 7 49 (F99} @ arad fA sE@E ax wifigrE) (DB)...1964
Constitution — Article 226 — Alternative remedy — Service Law

— Difference in the position of workmen under th'je Industrial/L.abour
Law and that of a civil servant — Held — Labour Liw being a beneficial
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legislation is more lenient in the matter of technicalities because labour
is considered to be illiterate and underprivileged, but the same is not
_ the position of a civil servant and not availing the alternative remedy
will not entitle a civil servant to claim relief under the writ jurisdiction.
[Om Prakash Dixit Vs. State of M.P.] ...2528
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Constitution — Article 226 — Cooperative Societies Act, M.P.
1960 (17 of 1961), Section 55 r/w Section 64 — Writ Petition —
Maintainability - Petitioner retired as Cashier from Co-operative Bank
— Claim for retiral dues ~ Alternate remedy u/S 55 r/w Section 64 of
1960 Act —Defence — Section 55 of 1960 Act not available to a retired
employee but is available to serving employee only — Held — Section
55 0f 1960 Act makes it clear that the term “Dispute” though not defined
in definition clause but includes all terms of employment, working
conditions and disciplinary action and terms of employment is wide
enough to include retiral claim — It would be travesty of justice to compel
the retired employee to approach a different forum than one available
to a serving employee — Petition dismissed with lib erty to the petitioner
to avail alternate remedy provided u/S 55 r/w Section 64 of the 1960
Act. [Purshottam Das Joshi Vs. District Co-operative Central Bank,
Datia] , ...2179
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T EW BT IR A B @ Sudwr & - PR — P
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sd &l wifag $ ?Y waiw wU @ wrne € — 97 = @) e
gt & dafge e & 5l Qara 9 71 Syaw wikg @
Fr1 B &1 sraeie A *g faw frar wg — o ot afifEa 1960 B/
BRI 55 WeUlod ORT 64 ¥ fuiid SUSRM SUAR FT Jadd o B
A @ A IS Wi | (osies T sl fi. fRlgse s-—ainfeg
!?taa 4%, sfoam) 2179

Constitution - Arttcle 226 - Encashment of Bank Guarantee
which is valid and extended thrice in the past by the bank — Whether
bank was justified in law in refusing to en-cash a confirmed and
irrevocable Bank Guarantee issued by it — Held — When in the course
of commercial dealings, unconditional guarantee is given and accepted
by the beneficiary, the beneficiary is entitled to realize such 2 Bank
Guarantee on the very demand and his demand is conclusive — Bank
Guarantee is independent of primary contract between the parties —
Stand taken by bank is untenable — Petition is allowed with costs of
Rs. 25,000/-. [MLP. Poorv Kshetra Vidyut Vitran Co. Ltd. Vs. M/s. Easun
Reyrolle Ltd., Chennai] . (DB)...2532

WITHrT — Jg=pT 226 — & MRS B AW W7 ot fF dw @
der fd 3% gRT quera ¥ O g% 99T WA o — war 3% wud gy
9N 9 Y e g yE rfieeriin 4 aRd s g e ¥ §9R
a1 ¥ I v o — afifiaiRe — wist aifvifve daaer @ <k
faem o TRE & 1 @ qon o RoRer gt wfier frar T @, =t
Rt i #33 W) U 4% TR B 9@ s g TFIR T qe
SHS! M frrargs @ — 47 TR wweRY @ Aun yRfre wiier ¥ wus
g ~ 9% §RT 9O/ T4 &9 aefi @ ~ W 25.000/— @ @@ @
muuﬁqu\vl(wtﬁq\a‘m&qaﬁa?waiﬁfﬁ#mﬁa%
4=TE) (DB)...2532

Constitution — Article 226 — Limitation Act (36 of 1963) —
Applicability — Writ Petition not being a suit nor an application to which
Limitation Act applies — No limitation is provided for such proceeding
— But the equitable principle of delay has been applied — Where the
delay is unreasonable and unexplained, as a rule of discretion the
issuance of Writ may be denied. [Subhash Vs. Poonamchand)

(DB)...2154

- WlRErT — FIWT- 226 — GRWET FRIFAT (1963 FT 36) —
riegar — Re arfasr 1 9rg storar amdew Y @ R o) R
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aftfaw arg war 8t - Re srdard 3y R soweln 98 @ — wyg
1 W faeia @ wreqel fugra @y star @ - Sel fads sy fiagaa aen
JEGA &, 981 fRefer o FraanEar suaa w<d gy Re o
P O goR foar & wwar 1 (gAw 4. qeaEes) (DB)...2154

Constitution — Article 226 — LPG Distributorship —
Advertisement for appointment of second dealer in same territory -
challenged — Agreement makes it very clear that the oil companies
certainly have a right to appoint one or more Distributors in the same
territory — Not only this the oil company is also having a liberty to
extend or to reduce the area — Petltlon dismissed. [Santosh Vs. Union .
of India] ...2183

G — JgewT 226 — vadlvl faaver AfEeN — W 83 7
faha Ser @Y Pgfda 8g e &t gad f 1 - IR @ 9% Resa
wee 2 5 da Fufa & Piftad vu 9@ que a3 ¥ e o9 aftw
farval Bt Ffrgaa o1 @1 AR & - daa 1) W, AT FEh B g7 -
qCT oA B T W A wATr @~ qifier wiRer | (@O & gfreE
e gfsan) ...2183

Constitution — Article 226 — Petition for release of Excavator
Machine on ‘Supardgi’ & for registering criminal case against
Respondents — Vehicle financed for Ioan amount of Rs. 36,60,000/- —
Repayment Rs. 1,38,550/- per month in 33 EMI — Grave default in
repayment —Show cause notice — No reply — Extended opportunity for
repayment — Seizure of Excavator Machine - Police complaints by
petitioner — No ground to proceed — Held — As per the loan agreement
and opportunity of repayment granted to the petitioner, he is not entitled
for any relief — Petition sans merit & is dismissed. [Seven Brothers
(M/s.) Vs. Hinduja Leyland Finance Co.] 2469

, TIErT — J7+87 226 — So@=To A= &t e w Faffa
frd @ g yweffr @ fiwg <ifts® gavor o f5d 99 B arfaer
— qIET 6l HAA 36,60,000 /— HY v NIfYr vy Frew wiftra fsar o e
— BYd 1,38,550 /— URrIE ¥ 33 A wifye fewal & gadTae
gaTa A R g% — SRV qaren Aifew — oI WaE T —
g AT 8q daER 9 @ w2 1Y — SoEee Wi @1 afnreu —
Il g1 qferd 31 Rea — srfad o3 @ s il - aftfeifa
— T AYEE B FTUR GAT AT} F I B IR B T aEew
@ UIHTY, qE B3 GEAAT YT HY BG §HEAN TE) — FIFAST ¥ Toraiy
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T Y W wiRe| @99 95" @)-f frger ddve vrEE 9)...2469

Constitution — Article 226 — Principle of Natural Justice — Show
Cause Notice — Petition against the performance appraisal report and
proposal to take action against the pétitioner which has been forwarded
to the competent authorities — Authority is yet to take any cognizance
of it or act upon it or take a decision — Question of issuance of any

* notice to the petitioner by the authority forwarding the performance

appraisal/proposal does not arise — Petition dismissed. [Pinki Mishra
(Smt.) Vs. State of M.P.] ' ...1950

FRETT — gge8T 226 — FaflE =g FT Rrgia — SO amA

TR —wad TR $ 3R f5y g aeh @ reg wrad e @
g qeT B anded wRde @ faeg aifer - viiert R vu W
F) B A A AAT U R SR HET e Frofa A A9 @
_ o1l amwa /v TNe e g7 A o Afew W fed
ST BT T S A wiar — witeT eie | (@) P (wd) @
' e ...1950

Constitution — Article 226 — Promotion — Petitioner placed at

* Sr.No. 2 in waiting list — The candidates whose names are included in

the waiting list are not entitled to be appointed against unfilled posts
as of right — The waiting list has not been acted upon by the respondent
authorities and in such circumstances even if the person whose name
appears at Sr.No. 2 of the selection list had not joined and his post was
vacant, the same could have been filled up by authorities by
considering the name of the candidate who was at Sr.No. 1 and not by
the name of the candidate who was below him in the waiting list - Petition
dismissed. [Geeta Singh Sisodiya (Smt.) Vs. State of ML.P.] ...1943

WRErT — ggePT 226 — gEi=fy — AT B gdEn | A wmu
AT 2 X T AT — ey R W ydhen YR A whEtd €, 5%
IR @ w9 7 Rew ual @ Reg Frgea s @ o= 98 @ - gl
urreTRaY FRT udiET G W erfard aE @ 7 v ¢l aRRerfat
¥ ofy wa gA ¥ w9 g 2 W AfHa A g A T ueER TE
T2 Fpar aT WS Uo Rew o, w4 B9 9 1 W Jfea aweff @ ama
w R 338 wiRtreRal §)T S99 9€ W W1 Wadr off U9 A fo 9w
graeff B 9% W RER sx@ ot gdar g ¥ s @ or — aifue
afer | (Mar Rig Rmaifaar (hed) fa 5. W). ...1943
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_ Constitution — Article 226 — Service Law — Regularization —
Petitioners initially appointed for three years on contract basis which

was further extended for two years — Seeking regularization on the ‘

basis of working on contract for five years — Held — Contract
appointmeént was for fixed tenure — Non renewal of contract appointment
is not jllegal, unfair or irrational ~ Respondents have neither adopted
policy of pick & choose in renewing the contract appointment nor they
have renewed contract of less meritorious and nor denied renewal of
contract to more meritorious/earlier appointees — No case of
interference — Petition dismisked. [Ranjit Singh Bhadoriya Vs. State
of MLP.] ' : ...2263

WIATTT — ge8T 226 — War Aty — Frafirdievor — areTT g
ﬁ'?ﬁﬁﬁ#%@ﬁﬁmmwﬁ{mﬁﬁﬁqw,ﬁmﬂwﬁqﬁ?m
T AT — UTY 98 9% WiET W wrva WY @ ameR W oarrer gry
Frafftewor arer Tar - afrfraiRa - e Pafa fag saft 8 R
- 2t — W=t Prafea &1 ad@er 7 fear v arde, s svar saifse
qﬁé—qwaﬁw##ﬁmﬁqﬁﬁa%wmwﬁ‘wmwmﬂﬁaﬁ
Aifr JoiE @ U9 T A S o A af Y wfier a9 @ ek
T 2 It qva/qd F g atim $ wfier 3 whevr @ ser fear
'é—mﬁqmmmﬁ—mﬁmwﬁm(iﬁﬁafﬁgﬂﬁﬁmﬁ.ﬂ.u.
) . ...2263

Constitution — Articles 226 & 227 — Petitioner challenging the
order of penalty imposed — Rs. 4,00,000/- under Section 69 of
Commercial Tax Act, 1994 and Rs. 1,25,000/- under Section 13 of Entry
Tax Act, M.P. (52 of 1976) — Held — Sections 14 & 27(8) are not
applicable in penalty proceedings — Delay of 11 months in serving the
order of penalty to petitioner, it shall be presumed that order is ante-
dated — Penalty proceedings not completed within one year — Penalty
imposed set aside ~ Petition allowed. [Sadguru Fabricators & Engineers
P. Ltd., Indore (M/s.) Vs. State of M.P.] . (DB)...2199

WIAGTT — AFT 226 T 227 — I 7 FEFIAT wRka B ART 7
gAd 7 — aftifas a) afifs, 1994 9 Tr 69 B sravg wuA
4,00,000/= Td AW HR AT #wy., (1976 BT 52) W NI 13 D fawd
AL 1.25,000/— — AMHFEIRT — Wit srfafeal § arr 14 7 27(8) @
T Bl — A w wRa &1 Ay anfle 1 F 11 WE @1 e, ag
mﬁmﬁ?mqjﬁﬂfﬁﬁﬁ—mmﬁw.ﬁa}
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Hie @of 961 ) 1§ — IfRRifia wRa swra — ofye W R (@SS
ofleed yre gofifrad wr. for, g<iv @) fa 7. wa) (DB)...2199

. Constitution — Article 226 & 243-0 — Panchayat Nirvachan Niyam,

"M.P. 1995, Rule 28 — Panchayat Elections — Notification issued on
22.12.2014 — Nominations for second phase to be submitted from
31.12.2014 to 7.1.2015 — Date of polling fixed on 5.2.2015 for second phase
—Relevant period in this petition is second phase for filing nominations —
Impugned order is the Appellate order dated 18.12.2014 relating to final
voter list — Held — As the election process has already started, no -
interference in the Writ Petition is warranted and remedy available ta a
party is to file an Election Petition after the election process is over by
publication of the name of the returned candidate. [Chandra Prakash
Sharma Vs. The State Election Commission, M.P.] T4

GIAET — SIgw8T 226 T 24331 — 9Frgd [T fFAE 4x.
1995, 977 28 — Fa1gT [Fafa7 —~ SRRpET e 22.12.2014 &1 ol AN
7§ — fadiw WRor ¥ AATE RIS 31.12.2014 | 07.01.2015 TP IREA
fed s o — fafta avor Bg s #Y Rifdr 05.02.2015 fraa @) W -
TS G¥d P vq BT @=o1 91 @ 5w Al § o aafer
g — ot wagrar gt @ wWalktm anfich amder =T 18.12.2014 snaifa
e 8 — st — 9% frafas gfivar qd & € o 8 g4 2,
Re wifasr 4 sweay 9 aEwsa T8 € do wEeR @ A% SuEr
gy € f a' faaf=zw afiean qof &9 @ uvam fraffig vameft @ 9m
FT TP &9 W Fafaa aifaer vwga ¥ (F=usw @ A T Re
FARE BAeE, (i) ¥4

Constitution — Article 226, 243-0 & 329 and Panchayat (Up-
sarpanch, President and Vice President) Nirvachan Nivam, M.P, 1995,
Rule 3(6) — Reservation of the post of President, Janpad Panchayat
for OBC (woman category) — Challenge — Impugned notification of
reservation passed on 7.11.2014 —.Election programme notified on
15.12.2014 — Writ Petition filed on 15.12.2014 — Whether Writ Petition
is maintainable after commencement of election process — Held — No,
as the election process has already started by issuance of election
notification on 15.12.2014 and the Writ ‘Petition has been filed on
15.12.2014, so no interference in the Writ Petition is warranted and

-remedy available to a party is to file an election petition u/S 122 of the
ML.P. Panchayat & Gram Swaraj Adhiniyam 1993 after the election -
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process is over by publication of name of the returned candidate.

[Prahlad Singh Raghuvanshi Vs. State of M.P.] ’ ...2452

GIGEIT — 3707 226, 243-31 T 329 VT AT (SU—wvTT, IJETET

UF Oyreas) [araT [Fam T, 1995, 997 3(6) — Fegs, g gaigd BUT

&1 I fyesr 7. (dfeer 49) g sreeror — gAd — aNEor @ s
SRREET 07.11.2014 & MRT — Frafaa s 15.12.2014 & ARG —
15.12.2014 B! Re Fifuer gwga — Far fFafam ufear oRT 89 3 v Re
it wiwefig 2 — afifeiRe — a8, 5f% frafar afrEer 15.12.2014 B
W B W frata wfear qf 7 € ara @ g9 oft v Re aifier s
15.12.2014 B WA B 7¢ 2, TR Re wifer ¥ sway @ snawea
7Y wen Fraffim werrel & w7 & wwTe @ wrer Prafe wfEar pf BN B
SURIA USSR B A YA Wd T WIS A, 1903 @) gRT 122 9
mﬁﬁmmﬁmmmmmﬂmﬁl (weare i g
f1. 5wy ) 2452

Constitution — Article 227 — Petition against exparte interim
order of stay passed by the Industrial Court— Held — Petitioner having
remedy to approach the tribunal and to file application therein —Petition

dismissed. [J.B. Mangaram Mazdoor Sangh Vs. J.B. Mangaram

Karamchari Union] ~ ...1958

gfaenrT — w7 227 — IAtenfes e g™ aia vevey
HaRA i ARy @ fawg wifuaer — afffaify — el a1 afravor @Y
IROT | UF FET ATAST YGA B BT SUAR UTH & — et @i |
G4 JTRM 7wgy o fa AL drRm sHan gfae) ...1958

Constitution — Article 227 — Scope — Limited Jurisdiction —
Interference can be made under Article 227 only if order is passed by
a Court having no jurisdiction or it suffers from manifest procedural
impropriety or perversity — Erroneous order is not required to be
corrected under supervisory jurisdiction. [Pratibha Mohta Vs. Sanjay
Baori] ' .13

GRETT — JgT 227 — @gHal — T FfEsiar — AT
227 @ Iava TEEY @I wHl fewr W1 wedr @ ww sewr fedl
FfpRafady ey gRT oRa f5ar T & aear ardw feeh e
ufrarere sAifaca serar geualeE 9 difsa 8 — qd3e) aftreRar @
gauda Feqel sy 7 gar fFar et siftra ad | (afesr atear o
WG qran) . *13

wh

w



INDEX - 31

Constitution — Article 329 — Representation of the People Act
(43 of 1951), Sections 14 & 66 — Election — Meaning thereof — Term
‘Election’ as occurring in Article 329 of the Constitution means and
includes the entire process from the issue of notification u/S 14 of the
Act of 1951 to the declaration of result under Section 66 of the Act of
1951. [Chandra Prakash Sharma Vs. The State Election Commission,
M.P.] - , .-*4

WIAETT — Jge8T 329 — @l® gRffered Iy (1951 Br 43),
gRIY 14 T 66 — frafad — waar gy — Wfymm @ aqedy 320 ¥
Sfeafaa ug frafas &1 aof affraw 1951 @) awmT 14 & gefa
g W fry 91 /@ dee AW 1951 @ gRT 66 B Fala
IRomy wife fey o 9w S wqel ufem ot wfefaw swar 2
(mF=vemr ™ fa T We gHawq wiem, ) N

Contract Act (9 of 1872), Section 20 — Mistake of fact — In order
to attract the applicability of mistake of fact, it has to be common
mistake of both the parties with regard to vital facts of the agreement.
[Rachana Bhargava (Smt.) Vs. Krishanlal Sahni] (DB)...2535

13T AfAfTTT (1872 BT 9), &IRT 20 — Teq B} goT — azq B qH
P FISTAT B AT F IY TWR @ AEeAqel aeal B wag A
SHAYH P WA & 6T &7 JEAWS 2 | (791 9l (o) B, o
aTe)) (DB)...2535

Contract Act (9 of 1872), Section 73 — Compensation for loss or
damages caused by the breach of contract — Compensation can only
be given for any loss actually suffered and not for any indirect loss.
[Rachana Bhargava (Smt.) Vs. Krishanlal Sahni] (DB)...2535

G457 AT (1872 %7 9), GRT 73 — WfAwT wv N1 HIRG wfA
AT FFAT 8g TRIPT — DIA areafas w9 @ Ut gF vl 2q &
afaey faar s waar @ T 5 Y srwaer wify @) (Reem At (sfewf)
fa. merara 'ﬂﬁ‘rﬁ). : (DB)...2535

Cooperative Societies Act, M.P. 1960 (17 of 1961), Section 55
r/w Section 64 — See — Constitution — Article 226 [Purshottam Das
Joshi Vs. District Co-operative Central Bank, Datia] S 2179

WewId] wivigel Fifras, 7.0, 1960 (1961 BT 17), &I 55 WEIT
VT 64 — T@ — WAETT — BT 226 (Yomicm < wieh ¥ Rfgae
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Fi—aiRfes dga ', <foan) ...2179

Copyright Act, (14 of 1957), Section 63 — See — Penal Code,
1860, Section 420 [Kasim Ali Vs. State of M.P.] -.20624
glaferaferare siferfarge (1957 @7 14), &7 63 — G — §vg wiRaT,
1860, E€INT 420 (mﬁm_ art fa, 79, I57) ...2624

Court Fees Act (7 of 1870), Section 7(vi) and Suits Valuation
Act (7 of 1887), Section 3 — Ad Valorem court fee — Suit in respect of
agricultural land - In a suit for enforcing the right of pre-emption, the
plaintiff is required to value the reliefs in respect of the property
wherein the right is claimed — Section 3 of the Suits Valuation Act
empowers the State government to frame rules to determine the
valuation of land for jurisdictional purpose — By the virtue of Rule 2 &
3 of the Rules framed under the Suits Valuation Act, the plaintiffs are
required to value thé relief at 20 times the land revenue — Petition:

allowed. [Radhey Shyam Vs, Bhure Singh] w2214 .

~Tgrerd BN TR (1870 #71 7), &NT 7(vi) VT G TogidT
g7 (1887 &7 7). &RT 3 — FogrgwX FAGTd Big — &Y 94 @
HHT § TR — JAFAASR @ yadT Y I&ga a9 4 899 wafea Ry
FFPR ®1 <ar fear T €, § WEg ¥ I g Igais’ B qearsT
Rear St endftra @ — are qeaie R @ arr 3 asT EweR B
affreiar @ walew g AfY &1 gewed smalRa e @ fav Praw
T A Al 99 Bl § - AR q@teT afatam @ gwie e
Fraal & o7 2 93 @ 9MaR WX AT T @AlS &1 Joaid
X @ 20 HT P wNE} fEar W@ snfira @ - wifuwr e
- (et faL R RAE) ..2214

Criminal Procedure Code, 1973 (2 of 1974), Sections 41 & 414 —
Cognizable offences — Arrest without warrant — Limitations of Police
officer —Provision of Section 41 r/w 41-A obliges the police officer to first
resort to the mode of inviting the petitioner to join investigation by issuing
summons rather than straight way going for arrest as per the verdict of
Apex Court in the case of Arnesh Kumar Vs. State of Bihar & Another
(AIR 2014 SC 2756). [Pratap Singh Vs. State of ML.P.] e 2357

Tvs girar afzar 1973 (1974 BT 2). GITY 41 T 417 — WS
- T — Re & [39r Pregardt — gferw sifgerd a1 gy — adw
AR f4. fasw W=7 @ I (v o IR 2014 w9 ¥ 2756) & wadwor F

#

"



Gt

INDEX . - 33

ﬂaf—zlmmmua?ﬁvfuﬁmﬂ HRT 41 Geufod ORT 41-Y &7 SUeE
gt aftreTd B @ v @ 5 e Al Bt Wig firwR 59 @ a9
ﬁw#aﬁﬁaﬁﬁﬁ%ﬁwymﬂmﬁ@wmmﬁaﬁ
ﬁﬁrsrm| (guma fie 4. 4.9, I5A) . ..2357

Criminal Procedure Code, 1 973 (2 of 1974), Section 91 and
Negotiable Instruments Act (26 of 1881), Section 138(b) — Postal receipt
of sendirig notice — Not filed alongwith complaint due to inadvertence
— On'record it is available that notice was sent and receipt is available
— Infirmity — Can be cured at the time of leading evidence — Document

- permitted to be taken on record. [Amlt Thapar Vs. Rajendra Prasad

Gupta] , ...2126

FvS FiFar A, 1973 (1974 7 2), 1T 91 V9 wHr faraa
ARy (1881 BT 26), €T 138(91) — 7ifew ¥Rw &v7 @} o1 T —
FEaEEr RATE B Wi UK T8 3 78 — afee W 9% Suaw @

,aim&ﬁaﬁmwmamwﬁzﬁqa% @I — TE ST D

WY g T 9adl § — mﬁﬁaﬁmﬁlﬁawﬁﬁaﬁaﬁﬂqﬁfﬂ
72| (afe or fa. uei= gwre Twn) - «..2126

Criminal Procedure Code, 1973 (2 of 1974), Section 125 — Grant
of maintenance — Non-applicant/husband admittedly getting salary of
Rs. 37,000/- per month and his father is getting pension of Rs. 14,500/
« — The contention of the husband/non-apyplicant is that he has to
maintain his parents also, cannot be accepted as he is also under
obligation to maintain his wife and daughter — Therefore, amount of
maintenance granted to wife/applicant is enhanced from Rs. 6,000/
per month to Rs. 9,000/~ per month and amount of maintenance granted.
to applicant no. 2/daughter is enhanced from Rs. 3,000/- per month to
Rs. 5,000/- per month — Thus, a total amount of Rs. 14,000/- — The
amount of Rs. 6,000/~ per month granted under the Order of Family
Court, shall be adjusted in this amount. [Bharti Vs. Himanshu] ...*2

. gUE FiFar Gedr, 1973 (1974 #T 2), €T 125 — T¥9 999 U317
frar e — Wea 9 9 eAss /it gfawre %, 37,000/ — AT YT
FY Tl & U4 OuS T . 14,500 /— G UTH R @ B — s /9
T 7% 9@ fp 9@ I AT—frar &1 s wRer Qe v gsan 8, wlie.
€l fpar o wEFaT TS T8 STy Al g o1 wReT uwer Bt @

- Farg Y erfycaTeie @ — orave, gl / Smafye ®f 99 wRoT WHeT B afir

%. 6000/— TRFTE ¥ TgTdX w6 9000/— URrme & ¥ (§ ARfE®r
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®. 2/90 1 I B 7Y wxT iy 1f¥ %, 3000 /— wfee @ qETHR
. 5000 /— Ufere 41 9§ — ar@: ga iy . 14000 /— —~ BLH AT
P FRU B FET wad IR W, 6000 /— ufvmre 3 wfyr A wearaife 9
SR (@R AL R _ . ®2

Criminal Procedure Code, 1973 (2 of 1974), Section 144 — See
— Cigarettes and Other Tobacco Products (Prohibition of
Advertisement and Regulation of Trade and Commerce, Production,
Supply and Distribution) Act, 2003, Sections 3,4, 6 & 21 [Restaurant
& Lounge Vyapari Association Vs. State of M.P.] ...*14

TTS AT WO, 1973 (1974 B7 2), 6T 144 — 28 — Ryve g

F T G (FaraT &7 gfoves siv @ aem e I,
T Siv faavor @7 Afra) afifig 2003, Grerd 3 4 6 T 21
RER= v aNs ame w9y, ) . *14

Criminal Procedure Code, 1973 (2 of 1974), Section 144 -
Temporary measures — Proceedings under Section 144 of Cr.P.C. are
temporary in nature and order under such proceedings cannot be
passed to earn the status of permanent or semi-permanent character.
[Restaurant & Lounge Vyapari Association Vs. State of M.P.] ...*14

TUS HIFAT GIRdL 1973 (1974 BT 2), ST 144 — GF TUT — S0,
ﬁm144$aﬁ%ﬁﬁm§mﬁﬁ?ﬁm@a&mm@—wﬁ
w9 ffa F 2 Sew sdaRAt @ simia ey wRT W fwar s
THAT | RERT e WS AR vafimerT 1 4, ) L..¢14

Criminal Procedure Code, 1973 (2 of 1974), Section 154 — First
Information Report — Two conditions must be satisfied — Firstly —
Suspicion of cognizablé offence — Secondly — Existence of sufficient
.ground for investigation — FIR registered in mechanical manner without
application of mind — Deserves to be quashed. [Amrendra Kumar Vs.
State of M.P.] - . *10

RUE FIFAT weal 1973 (1974 BT 2), G’T 154 — gy T
TRdTT — @ T AaTEe w9 A g @ o A — gorm: — Wiy
Wﬁﬁﬁﬁ—ﬁ?ﬁﬂﬁ:—ﬁwﬁ@@fﬁwﬁﬁq‘ﬁﬁ—gaﬂ
I IR[ATT aRass a1 SumiT ey wiv wife AR @ TS @ e
afralsa f5d ot A7 2 @Em= Tan AL wd we) . LL*10

Criminal Procedure Code, 1973 (2 of 1974), Section 1 5§'(3) -

4
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Remedy available is of not routine nature and exercise of power
requires application of mind — Magistrate exercising power must remain
vigilant to the nature of allegations. [Amrendra Kumar Vs. State of
M.P] . ' ] .. %10

Tvs girar aiear, 1973. (1974 T 2). SIVT 156(3) — SUd= S4AR
mwuqﬁmqﬁéﬁm’ﬁumvégqﬁﬁwaﬂmqﬁm
ST SR @ — sRaEy @1 9EIT SR 9 SUSIEe! B SmEut @t
ygfy @& wfiy wad e Wiy (@R AR fa 1. =) .GF10

Criminal Procedure Code, 1973 (2 of 1974), Sections 156(3) &
482, Penal Code (45 of 1860), Sections 406, 420, 463, 464, 467, 468,
471/34 & 120-B and Income Tax Act (43 of 1961), Sections 12-A & 80-
G — Quashment of Criminal complaint — Grant of certificate —
Charitable activities — Exemption — Exemption certificate alleged to
be forged & fabricated — Inference drawn by the Income Tax Authorities
cannot form basis for allowing the application under Section 482 — The
Income Tax Authorities are not “Court” in the real senses of the terms
—They are more like Administrative Tribunal, their main purpose is to
ascertain the amount of revenue — Therefore, their inference cannot
be utilized for the purpose of a criminal proceeding — Any subsequent
development in criminal proceedings cannot absolve a person from his
criminal liability — 1Yt can be seen only at the relevant time when the
offence was allowed to have been committed. [Vishwa Jagriti Mission
(Regd) Vs. M.P. Mansinghka Charities] .. *16

v gipar afear, 1973 (1974 @T 2), €Y 156(3) T 482, TU8
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Criminal Procedure Code, 1973 (2 of 1974), Sections 162 &
174 and Evidence Act (1 of 1872), Section 145 — Further cross-
examination of prosecution witness, sought by accused to take
contradictions and omissions in the statements recorded during the
inquest and police statements u/S 161 — Allowed with limitations.
[Mamta Vs. State of M.P.] _ -..2103

TUS FfHdT GRGL 1973 (1974 BT 2) GTOIT 162 T 174 VT Wy -

HRrrr (1872 #7 1), 97T 145 — AT 161 @ saifa affafea gfew
PUAT AT Y AT B < afifafaw wemt ¥ Rtamirg wd aiy
qmaﬂ#@gaﬁigaﬂmaﬁlﬁmmﬁﬁmaﬁaﬁﬁuﬁmﬁww
TAT — WA B Wl w9R | (T fa. my ) ...2103

Criminal Procedure Code, 1973 (2 of 1974), Sections 1 73(2),
202 & 204 — See — Panchayat Raj Evam Gram Swaraj A dhipiyam, M.P.
1993, Section 92 [Bholaram Sarwe Vs. State of M.P.] ...2482

TUS FBAT Giedr, 1973 (1974 BT 2) grIv 173(2) 202 T 204 —
¥ — THIT w5 VT I vavror HTEFTE, 7. 1993, FreT 92 (HaNRM
wd 1. 7w, =) ...2482

Criminal Procedure Code, 1973 (2 of 1974), Section 174 —
Inquest report - Purpose — To indicate the injuries found on the body
of deceased. [Mamta Vs. State of M.P.] ...2103

VS FEHAT GIRG, 1973 (1974 FT 2) Grer 174 — 1 far
IfEeT — vaieT — o @ TR WX g T Al w qwf) (@ A
1.9, o) «.2103

Criminal Procedure Code, 1973 (2 of 1974), Section 174 —
Statement recorded u/S 174 can not be used as a substantive piece of
evidence — Can be used to corroborate or contradict the person making
it. [Mamta Vs. State of M.P.] o 402103

TUS HIHAT WIREL, 1973 (1974 BT 2), GIT 174 — o7 174 B Faiq
arﬁrﬁﬁaammaﬁmwa%mwam$m#gquﬁﬁmmm
— TN FA ara efam @ P! WYRe Ferar wew wwrt ¥ 3w wAhw
f&ar w1 wear 21 Gown fa, ay, ) ...2103

Criminal Procedure Code, 1973 (2 of 1974), Section 199 and
Penal Code (45 of 1860), Sections 465 & 501 — Cognizance for
defamation — Can only be taken on complaint u/S 190(2) and in exercise
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ofpowers u/S 199 — And not on the basis of FIR. [Pramod Kumar Vs.
State of M.P.] ..2129

JUT HiH YT Wiedl, 1973 (1974 BT 2), SINT 199 VT §v< Hiear (1860
&7 45) GRIY 465 T 501 — AFEIA o A — B9d oRT 190(2) &
dgwld aRarg ) wem g 199 @ Fwfa wfeaal & watT grRT o R

ST Hdr & — wqﬁsqu\wuﬁa‘aﬁa%qu'ﬂ (uﬂ’r'c."cﬁnﬂﬁ’t
7Y, 1Y) ..2129

Criminal Procedure Code, 1973 (2 of 1974), Sections 204(4),
378, 401 r/w Sections 397 & 482 and Negotiable Instruments Act (26
0f 1881), Section 138 — Dishonour of cheque — Applicant/Complainant
did not pay process fee— Trial Court can dismiss complaint, but cannot
acquit accused — Order of dismissal of a complaint u/S 204(4) is not
appealable u/S 378 of the code — Complainant was directed to pay

process fee—~ Complaint u/S 138 of N.I. Act restored. [Bhupendra Singh
Vs, Saket Kumar] e *3

gvs Fiwar afedl, 1973 (1974 &7 2) SII¢ 204(4) 378, 401
YEYIOT aRI¢ 397 T 482 YT gemI foraw JfS99 (1881 &7 26), 9T
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— frarer e aRare @fte o3 9aar 2, Wy afgea o <vge
T DY GHAl — TU.H. Bl ORI 204(4) F FANT URGT URaEre B @i
T AT dfear 9 g1 378 @ Fodlw adfla vy w9 oivw A @ -
Rardt st IRRET g amr s g FRRE e @ - v
Ferera arferfory oY a=T 138 @ sfaifa oRaE g wﬁm(ﬂqﬁﬁ:ﬁxgﬁ
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Criminal Procedure Code, 1973 (2 of 1974}, Sections 223 &
317 — Joint Trial — Section 223 of Cr.P.C. is only an enabling Section
and does not trammel the discretion of the Court — The Court has a
discretion to proceed jointly or separately against the accused persons
—Accused cannot claim a joint trial with co-accused —Impugned order
does not suffer from any irregularity or illegality — No interference —
Revision dismissed. [Archit Agrawal Vs. State of M.P.] e ®1

TUT FiFar Giear, 1973 (1974 T 2), &IVIV 223 T 317 — GIFT
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Criminal Procedure Code, 1973 (2 of 1974), Section 227 — See
— Penal Code, 1860, Sections 306 & 107 [Hari Mohan Bijpuriya Vs.
State of M.P,] : ...2340

TS JiHar wiRdr, 1973 (19}4 BT 2) GRTY 227 — ¥ — ve
wfedr, 1860, €TeT 306 7 107 (§9 MEA fasrgRar fa. w9, wsg) ...2340

Criminal Procedure Code, 1973 (2 of 1 974), Sections 227 &
228 and Penal Code (45 of 1860), Section 306 — Framing of Charge —
Abetment of Suicide - Meticulous examination of evidence is not
necessary at the time of framing of charge, only prima facie case is to
be seen — If the court comes to the conclusion that the commission of
the offence is probable consequence, at the stage of framing of charge
probative value material on record cannot be gone into — Held —In the
present case, there is a matrimonial dispute and demand of money and

there been intention and positive acts which has promoted the deceased

to commit suicide — Charge cannot be quashed — Revision dismissed.
[Rajesh Singh Vs, State of M.P.] ) ...2351

RUS HIFAl QIR 1973 (1974 #T 2), GRTE 227 T 228 VT TS
If2aT (1860 BT 45), &RT 306 — ety AT AT ST — FTTEEAT BT
TRV — AR FRRE o W W w1 qerr ¢ v fear s
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e wier | (i g 2 7.y, ) ...2351

Criminal Procedure Code, 1973 (2 of 1974), Sections 227 &
228 — Framing of Charge — Held — No necessity to frame charge u/S
376-A of IPC, when the charges of Sections 302 & 376 of IPC were
framed, unless there was an additional effect of framing such a charge
for or against the accused. [State of ML.P. V. Veerendra] (DB)...2595
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fvfra faar wrar — aftfEiRe — sw arEd. ) gy 302 U9 376 B
Fafa v faxfrg frd @ & 99 MEH. B GRT 376—¢ @ HAUQ
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. Criminal Procedure Code, 1973 (2 of 1974), Section 311 —
Recalling of witness — Héld — On an application for recalling of
witnesses, trial court has to pass a speaking order that the prayer was
made with the purpose of causing delay or vexation or defeating the
ends of the justice ~ Framing of charge u/S 376-A of IPC creates an
extra burden upon aceused and if the prayer of the appellant is not
accepted for recalling of witnesses, then a prejudice is caused to the
appellant for not being given the advantage of Section 217 of Cr.P.C.~
In such circumstances, the High Court held that the accused cannot be
convicted u/S 376-A of IPC. [State of MLP. Vs. Veerendra] (DB)...2595

Ve giFar aizar, 1973 (1974 @7 2), G197 311 — wiEl & T
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A€W, ) ORT 376—C B ava siafug T faar s owear) (LU TS
fr. R=) (DB)...2595

Criminal. Procedure Code, 1973 (2 of 1974), Section 321 —
Withdrawal from prosecution — Public Prosecutor filed application for
permission to withdraw from prosecution on the ground that the matter
is pending from 2009 and there has been no progress in the case —.
Trial Court rejected the application on the ground that in all seven
prosecution witnesses have been examined therefore, it cannot be said
that there is no progress in the matter— Held —Trial Court was justified
in rejecting the application — Application dismissed. [Chitrakootram
Vs. State of MLP.] ...2136

gUg Ffpar Wial, 1973 (1974 T 2), &RT 321 — frgivd I1ad



40 " : INDEX

f%wm#r—aﬁaﬁﬁw#aﬁm“mmﬁﬁﬁqmﬁ-w
TR WY U¥qa far 5 goeor af 2000 @ @fiw & vd waww 7 g
qﬁaﬁgﬁ%—ﬁamm#mﬁwmﬂWﬂWmm

ﬁ:@ammmémmmqﬁmmmgmé.meﬂgﬂﬁ '

FEN S WA R wHmwr F B uafy =Y gF @ — aPiPEiRT — R
meﬁwﬂmmﬂﬁam-mmﬁm( X
Ty, rey) " - ...2136

Criminal Procedure Code, 1973 (2 of 1974), Section 378(3) —
See — Penal Code, 1860, Section 376 [State of ML.P. Vs. Ramratan @
Bablu Loni] (DB)...2633

9UF FHAT GiRdr, 1973 (1974 ¥ 2) Grer 378(3) — ¥ — gvg
wIedl, 1860, &7 376 (1.9, ¥4 . ORa 9% q9e, @it)  (DB)...2633

Criminal Procedure Code, 1973 (2 of 1974), Section 3 78(3) -
See — Penal Code, 1860, Section 376 [State.of M.P. Vs. Salman Khan]
o : (DB)...2413

39S A W 1973 (1974 .37 2), areT 378(3) - F@ — Fve -

GIeqr, 1860, T 376 (Y. <vu Y. W 1) - (DB)...2413

Criminal Procedure Code, 1973 (2 of 1974), Section 389 —
Suspension of sentence — Considerations are — The antecedents of
* convict & whether release of convict would be detrimental to the public
interest. [Raghuwar Singh @ Raghuveer Singh Vs. State of M.P.]
: ’ (DB)...2549

TV FIFAT- GIeTl, 1973 (1974 BT 2), SNT 389 — TVSIRE BT
ﬁaﬁ—ﬁﬂmaﬁ%‘—ﬁaﬁwwﬁmmqp‘q&rqﬁmﬁlﬁq

afdw B BieT W we R @ fiv efers whg fuwR g 59

AR RiE f. 1y =) (DB)...2549

Criminal Procedure Code, 1973 (2 of 1974), Section 389 —
Suspension of sentence — Granted — Ground — Substantial part of
sentence suffered i.e. 12 years — Little possibility of final hearing of
appeal in near future — Not misused temiporary bail — Absence of
criminal antecedents — These factors out-weigh the gravity of offence
and the manner of commission of offence. [Raghuwar Singh @
Raghuveer Singh Vs. State of M.P.] (DB)...2549
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FTIRefy — 34 W TRF IuRE H THRA T FTRE BIRG FH B
fr ) gaar ¥ aftre Teaqef & o ¥ (g Riw se wgdR g fa.
HY. I9Y) (DB)...2549

Criminal Procedure Code, 1973 (2 of 1974), Section 389 —
Suspension of sentence — Primary factors for consideration enumerated.
[Raghuwar Singh @ Raghuveer Singh Vs. State of M.P.] (DB)...2549

gvs giFgT wiedl, 1973 (1974 &7 2) HIRT 389 — TUSIQ¥ &7
frayT — far 8g Tafe srat o1 yafra fear 1911 RgaR Riw 59
wgdR Riz fa. 1.9, ¥=7) ~ (DB)...2549

Criminal Procedure Code, 1973 (2 of 1974), Section 389 —
Suspension of sentence — Substantial part of sentence suffered — No
hope of final hearing of appeal in near future — Factors to be considered
—Period of custody, post conviction behavior, instances of misuse of
bail, age, possibility of final hearing, efforts for final hearing.
[Raghuwar Singh @ Raghuveer Singh Vs, State of M.P.] (DB)...2549

TvE FPGT Giedl, 1973 (1974 ®T 2), €T 389 — GUSIR¥ BT
fragT — gvsrey T afrarer wn g faan T — frae wfasy 4 adie
# At gaag @) DY anwn 9 — I e o AR e s e -
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iR R fa. 1.9, wea) (DB)...2549

Criminal Procedure Code, 1973 (2 of 1974), Sections 397 &
401 and M.P. Prisoners. (Attendance in Courts) Rules, 1958, Rule 6 —
Travelling expenses — In Jail Manual, there is no provision for
travelling expenses for appearing in examination — To pursue study &
to pursue other talent of writing articles is a fundamental right —
Applicant is under-trial and was a registered student prior to his arrest
— Looking to his previous performance in other examination, direction
of Trial Court to deposit the travelling expenses upto examination -
centre is set aside, as the same appears to be very harsh — Revision
allowed. [Shankar Vs. State of MLP.] - ... %9

7US giFar WIRT, 1973 (1974 @7 2), STITY 397 G 401 §F 4.9. =<7
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Criminal Procedure Code, 1973 (2 of 1974), Sections 397 &
401 — See — Penal Code, 1860, Sections 294 & 307 [Shrish Kumay
Mishra Vs. State of M.P.] o «.2577

TUS AT GIedl, 1973 (1974 @1 2), €TC 397 F 401 — 2@ —
TUS Wiedl, 1860, SIIVIV 294 T 307 (3N wAR fsm 4. 7w wsq) ...2577

Criminal Procedure Code, 1973 (2 of 1974), Sections 397 &
401 —See — Penal Code, 1860, Sections 306 & 498-4 [Ramswaroop Vs.
State of M.P.] «.2568

TvS mhvar whdr, 1973 (1974 BT 2), IT¢ 397 T 401 — 3@ —
TS WUl 1860, SINIV 306 T 4986—¥ (Weawy fi. 4.4, TS )  ..,2568

Criminal Procedure Code, 1973 (2 of 1974), Section 397 r/w
Section 401 — See — Penal Code, 1860, Sections 307, 294 & 323/34
[Nawab Khan Vs. State of M.P.] R b

qUS giegr glear. 1973 (1974 BT 2) T 397 AEYIST ST 401 —
2@ — T §IRGL 1860, FIRTY 307, 294 T 323,34 (919 @9 4. 1.y,
IT5Y) %11

Criminal Procedure Code, 1973 (2 of 1974), Sections 397, 401 &
319 — Revision — Second application w/S 319 — First application was
withdrawn — Held —Second application on the basis of evidence recorded
by the Court and based on additional material available to the Court is
tenable—No illégality and irregularity committed by the trial Jud ge while
allowing the application u/S 319 Cr.P.C. filed by the prosecution— Revision
dismissed. [Naresh Vaswani Vs. State of MLP.] 2079
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¥ farer <rElT grr B1Y sdedr v aFrfeaar sl ) o —
el @RS | (R a3, 9.9, ) «..2079

Criminal Procedure Code, 1973 (2 of 1974), Sections 397, 401
& 439(2) — Caneellation of Bail — Sought on the ground that the
respondent no. 1 violated the terms and ‘conditions of bail, tried to alter
the evidence and threatened the witness — Held — As cancellation of
bail jeopardizes the personal liberty of the individual, power of
cancellation should be exercised with care and in proper case —
Impugned order does not indicate any adversity — There is no violation
of terms and conditions of order granting bail — Cancellation of the
same is not justified - Revision is dismissed. [Gopi V. Varti Vs. Mahesh
Prasad] ...2095

YOS JfHAT WIEAT, 1973 (1974 @ 2) €TV 397, 401 T 439(2) —
 FHrIT BT freed fHar orar — 9 AR UY =@Tel 1T fE uogeff ». 1.7
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Criminal Procedure Code, 1973 (2 of 1974), Sections 397 &

482 — See —Prevention of Corruption Act, 1988, Sections 7 & 13(1)(d)

[V.K. Sharma Vs, State of M.P.] (DB)...2561
bl

TUS FHAT WL 1973 (1974 T 2), SRV 397 T 482 — 7@ —
FETFIY [491ver S, 1988, arery 7 @ 13(1)(S1) (@3, i fa wy.
Iroa) (DB)...2561

Criminal Procedure Code, 1973 (2 of 1974), Section 427 —
Whether the provision of Section 427 of Cr.P.C. can be invoked in two
separate and independent criminal proceedings — Held — No. [Kalu
Vs. State of M.P.] ...2099

FUS FIFA G, 1973 (1974 BT 2), GIVT 427 — I G (UG @
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Criminal Procedure Code, 1973 (2 of 19 74), Section 437(6) and

Penal Code (45 of 1860), Sections 380, 411 & 457 — Application u/S

437(6) of Cr.P.C. filed for grinting of bail on the ground that after lapse
of 60 days as prescribed, the trial by the Magistrate could not be

concluded — Provisions are not mandatory: but directory — The
Magistrate has full power'to take into consideration — (1) The nature
of allegations — (2) Whether delay is attributable to the accused or to
the prosecution and — (3) The criminal antecedents of the accused —
Trial Magistrate ordered that benefit of provision may not be extended
to the acensed — Not shown any abuse of the process of the Court —
Order just and proper—Application u/S 482 dismissed. [Aasif @ Nakta
Vs. State of MLP\] ..2391

TUS HEBAT Wi, 1973 (1974 BT 2), ST 437(5) VT Tvs wiedr
(1860 BT 45), aTeTY 380, 411 T 457 — wW™E 9T 5 Y U9
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Criminal Procedure Code, 1973 (2 of 1974), Section 438 —
Anticipatory Bail— Conditions for grant of Anticipatory bail discussed.

[Pratap Singh Vs. State of M.P.] «.2357
TUE HIBAT WIETTL, 1973 (1974 7 2), €T 438 — 7 Far7T — Aty
S IS B 3w fadfie) (o e L A I[TY) «.2357

Crintinal Procedure Code, 1973 (2 of 19 74), Section 438, Penal
Code (45 of 1860), Sections 419, 420, 467, 468, 471 & 120-B and
Recognised Examination Act, M.P. (10 of 1937), Sections 3 & 4 —
Anticipatory Bail — “V¥APAM Scam” — Media Trial — Media starts a
parallel investigation in the studios of various TV channels and this
often pollutes the free and fair atmosphere which a Judge is entitled to
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while discharging his onerous duties, so Courts ought to save
themselves from being influenced by Media hype. [Pratap Singh Vs.
State of M.P.] © ...2357

TUS AT Wil 1973 (1974 BT 2). €T 438, TS wWiRGT (1860 BT
45), GV 419, 420, 467, 468, 471 T . 120—F} VT ATGIEIST gYiEr
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Criminal Procedure Code, 1973 (2 of 1974), Section 438, Penal
Code (45 of 1860), Sections 419, 420, 467, 468, 471 & 120-B and

. Recognised Examination Act, M.P. (10 of 1937), Sections 3. & 4 —
- Anticipatory Bail— VYAPAM Scam — Petitioner is father of co-accused

~ Disclosure by co-accused u/S 27 of Indian Evidence Act, 1872 that
petitioner ga‘re a sum of Rs. 1,75,000/- to a middle man for arranging
a solver to appear in place of co-accused in PMT 2008 — On this
revelation, offence is registered against the petitioner — Hence,
application for Anticipatory Bail — Difference of opinion between
Hon’ble Judges — Matter placed on orders of Hon’ble the Chief Justice
as per Chapter IV Rule 11 of M.P. High Court Rules & Orders —
Grounds — No recovery as per disclosure u/S 27 of Evidence Act —
Statement u/S 27 is inadmissible in evidence, middle man having died
so link broken, solver not arrested etc. — Held — Evidence collected S0
far against the applicant is prima facie not enough, no antecedents of
applicant, solver not yet arrested, co-accused middle man has died
and there is no possibility of applicant fleeing from justice, so applicant
entitled to Anticipatory Bail subject to stringent conditions — Bail
Application allowed. [Pratap Singh Vs. State of M.P.] ...2357
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4 TS WEIRRI B W, 1.75,000/— @) X9 B — 39 UHET. D IR YR AN
& e sy gofleg fHar T - e, Afiw sPeg Bq AEeT — A
ARARETT & 72 wadE — AUy e wEaed P W Aty @
g IV 99 11 @ ¥R APen A9 13 EReiy @ aey ®
TRl T a1 — SR — wew AR 9 aRr 27 3 JwlT e @
TR B W T — aRT 27 B S{wla ForT W ¥ U, AR
B g BN | A 3 FL BT T, ARG (Gieas) B PRward T
BT genfe—sitifEiRa — ardes @ favg ol 9o (ol wey gom geaar
wiw -8l, JAed & 63 YA -El, gaEEeal (Aie)) B A q9F
RRTar 18 a1 11, weafgaa e @) Jog 8 7Y @ U9 ades @ g
q BR B @ gamEe q9E, 39 UeR ded ) wdl @ wehw afim
S 8 TPER 8 — S IdEd Ao | (waw R 4. 7y, =) ...2357

Criminal Procedure Code, 1973 (2 of 1 974), Section 439(2) -
Cancellation of bail — Breach of condition — Merely registration of
the subsequent offence is not enough to be ground of cancellation of

bail unless the said offence crystallizes into framing of charge. [Balveer
Jatav Vs. State of MLP.] * ...2084

FUE giHgr Gieal, 1973 (1974 T 2), CRT 439(2) — SIHITT BT
faeeq 31 ST — ord A FlT — WA UeAraad! U w9 fear s
ST e B39 3 daiw AR Y @ 99 9 P 99 iy w9
IR BT faear gifaa = 8 oy (sedik seq fa. wu. =) ...2084

Criminal Procedure Code, 1973 (2 of 1974), Section 439(2) —
Cancellation of bail — The power to cancel the bail order is not vested
with the Subordinate Court —If the bail order is passed by the Superior
Court, then the Subordinate Court will not have the power to cancel
the bail order until or unless the Superior Court expressly empowers/
grants liberty to the Subordinate Court to cancel the bail on arising of
certain eventuality. [Balveer Jatav Vs. State of M.P.] ...2084

gvs JiFar wiear 1973 (1974 @ 2), %T 439(2) — GHITT BT
farewd far ol — S9TIg @ e &l R o1 ot wfya aefeser
=marern ¥ fafea w9 @ — 4y wmma o1 et e afss ~grarad g™ i
fear 1o 2, 99 arEfiRer MATEg &1 99 9UHd 3 ARy & PR o
37 wifya 7 0 9f Steray o9 a9 fo als =marea 3 sivew g9
7 "feqd &7 W el ey & o R $v9 87 9% 9iv W)
fed /|dadl 9SE T @1 g (FudX Wed 1. 1.9, Ie9) ...2084
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Criminal Procedure Code, 1973 (2 of 1974), Section 482, Penal

Code (45 of 1860), Sections 120(B), 419, 420, 467, 468 & 471 and
Prevention of Corruption Act (49 of 1988), Section 13(2) r/w 13(1)(d) —
CBI filed charge sheet against applicant (accused) — Applicant is a
practicing lawyer and panel advocate for conducting search and
preparation of search report — Report was found false — There was a gross
negligence on the part of the applicant, but it cannot be said that he was
criminally associated with the co-accused or withi the bank officials and
participated in the criminal conspiracy — It is not only on the basis of his
report the property was hypothecated and loan was sanctioned — Criminal
proceedings against the applicant are quashed. [Yash Vidyarthi Vs. Central
Bureau of Investigation, New Delhi] e *17

TS JfFAT WIedl, 1973 (1974 BT 2), €IV 482, &vS WIRGT (1860 &7
45), INTY 120(d}), 419, 420, 467, 468 T 471 VT TETFR [AI00r I
(1988 BT 43), &I 13(2) WeTlda arer 13(1)(S) — =T F=A4T I A
I (AfgT) @ fawg oty gz gega f5ar — amdss v caaaTRa
Aftraar E1H BN T vd v ufide (@d RNd) dur w
?q 19 aifraamr & — yRdeT v AT T — adEe @) s § 'k
ATRATE] 31 T8, 9g 9T T BT o 9hdl % 98 Ge—AfRga svar 95
FHARET & WeT JTRIF B9 @ frer gan of v 9 smRIRe weas
q frewr form — ¢ar Y @ 5w owe yRRATT @ amaR ) wulkg @)
THE YW AH) 0T WG far 141 o1 — amdww @ fawg swaiye
ol afrafe ) (ror feneff f. 9o 9@ afs 2Rt
qgdl) . ‘ e ®17

Criminal Procedure Code, 1973 (2 of 1974), Section 482 and
Penal Code (45 of 1860), Section 304-A — Criminal Proceedings are
maintainable only if there is prima facie gross negligence, as opined
by the independent doctor (preferably Government Doctor) — In present
case there is a categoric report submitted by the Dean, Mahatma
Gandhi Medical College, which is government hospital that the
anaesthesia administered to the child was administered keeping in view
the weight of the child — Therefore, the Anaesthetist is certainly not at
all guilty of gross negligence — Therefore, charge-sheet filed by the
State for offence u/S 304-A quashed. [Lalit Kavdia (Dr.) Vs. State of
M.P.] ...2107

TS HIRAT WAL 1973 (1974 BT 2), INT 452 ¥ <V GRAT (1860 BT
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45), g7 304—F — TIftss SRiafeat Saa o+ qiveliy @ w19 wom g gk
FhaT ST AFET B, S 5wy fifecas (it wRey fifvsas) g
@A T} — adur yeeer § weren e fafeow weifieres, @t f
aEeY fHfecared 2, 3 Fe—sege gRT e ufdds wvgd R @
fr 9= @t far Tar Pivdas @ aoF @ =09 § vad gy faar Ty e
- gaya, Frawr fafvcs fiftaa w1 @ iy e &1 fiega A < @Y
%—mmmmam—qﬁ&mﬁmﬁquﬁamﬁ
aftrafrsT) (afm safsar (37) A 149, I=9) ' ..2107

Criminal Proceduré Code, 1973 (2 of 1974), Section 482 and
Penal Code (45 of 1860), Sections 406, 420, 467, 468, 471 & 120 -
Quashment of complaint — Appllcants having possession & title over
the property, they entered into agreement for sale— No ingredients of
Sections 467, 468, 469 & 420 of IPC are made out — Criminal
proceedings just to pressurize the seller/applicants — Civil dispute
converted into criminal case and power under Section 156(3) exercised
in mechanical manner — Criminal proceedings deserves to be quashed.
[Amrendra Kumar Vs. State of M.P.] - %10

' TUT FPAT wieql, 1973 (1974 #7 2), £¥Y 482 VT §U% Wiear (1860
BT 45), SR 406, 420, 467, 468, 471 VT 120 — qRare afrafsa [Far
G797 — AEEHIT F Hufed © shaX ¢4 ARMNASN g4 @ I faswa
BT PN (AT — AL.EA. T SIIRT 467, 468, 469 9 420 & i3 Iquqg fafda
T B & — RWPAr/AREEI W <Al WA 999 24 ATORTRS
mm—mﬁaﬁamﬁmmmumﬁwﬁﬁaﬁfmww

gRT 156(3) @ Aava afymar &1 waiw afye Ofd | fear T r —
amﬂwmmﬁmarﬁ@ﬁaﬁﬁm}mﬁmwél(mwﬁmﬁ 7Y,
va) %10

Criminal Procedure Code, 1973 (2 of 1974), Section 482 and
Penal Code (45 of 1860), Sections 498-A, 323, 506 r/w Section 34 —

- Quashing of FIR — When allegations are made in the FIR and in the

police statement of witnesses against the relative of the husband for
demand of dowry and harassment, quashing of FIR is not warranted.
[Meena Sharma (Smt.) Vs. State of M.P.] T .W2385

qUE FIFAT Gledl, 1973 (1974 @7 2), €I¥T 482 V9 Tvs wiear (1860
BT 45), TNV 498—¥, 323, 506 WEYIOT T 34 — Y7 §FT Tfads7 &t
Ffirafeew fFar orr — wie ofa @ R ¢ fawg 2@ g wfides

WA % gfaw dem ¥ S@W BT W qen eciisd & afree fed
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Wﬁ'aﬁumﬂwuﬁﬁﬁﬁaﬁ@ﬁsﬂ%&aﬁﬁmﬁ
2| (fer Tl (o) fa. 2. wsa) ...2385

Criminal Procedure Code, 1973 (2 of 1974), Section 482, Dakaifti
Aur Vyapharan Prabhavit Kshetra Adliniyam, M.P. (36 of 1981);
Section 11/13 and Penal Code (45 of 1860), Section 392 — A case of
day light highway robbery sends ripples of shock disturbing the peace
and tranquility of the arca concerned and therefore does not remain in
the domain of an offence against an individual but assumes menacing
overtones affecting the entire society —If the offence committed against
the society the same cannot be compounded even though the parties
have come to term with each other — Petition dismissed. [Ashish @
Bittu Sharma Vs. State of M.P.] ...2114

<Ug gfrar aiar, 1973 (1974 T 2), €I%T 482, SPdT ¥ FIET
Tarfa &7 AT, 9.0, (1981 BT 36). ST 11,713 ¥q &v% Wlear (1860
PT 45), SIvT 392 — FaAEETS ARl WX | BT Avien Wafira &w @Y il
ed gerify ¥ FreT Sred §¢ <Ev @) W’ 9T Sl ¥ U9 gufy g%
mwwﬁﬁﬁﬂwa%ﬁw_mmﬁuﬁfﬁﬁaﬁm.mwﬁqﬁ
T B TR S e TF WaRATs €Ha @1 wq OR B adr § -
afs FuRE S @ freg HIRd fear T @ W wEeR @ 98 U9 g
Q& wsiar & o @ STaS[g SR BT WA e fpAT S wwdr — Arfust
wlRe | (@nefiy 9% fyee il fa. 9.9, us3) ...2114

Criminal Procedure Code, 1973 (2 of 1974), Section 482 —
Inherent Powers/Quashing of FIR — Held — FIR clearly makes out a
case of misappropriation of public goods entrusted to the petitioner in
his capacity as Manager of Cooperative Society along with the

salesman — No case made out for quashing FIR under inherent powers
_ Petition dismissed. [Jagdish Korku Vs, State of M.P.] ...2418

cvg pfrar wiedr 1973 (1974 @T 2), €T 482 — Jarifed
wﬁﬁﬁ/gwquﬁdwaﬁaﬁ@ﬁsﬁﬁmw—aﬁrﬁafﬁﬁ—
go WAl e @ wWead 99 @ A & gfifriss &1 9o
aar 2 Rr@ arh @ geerd ween o ydas €9 @ Rwed @
ATeT—Tey WYUT AT o7 — sariyd wiredl @ o germ qEer yfdsE
1 sfrafed $ &1 BIF AT & aerar — qruen Wi | (SEre
Bivg, fa. 7.9, 1) ...2418

Criminal Procedure Code, 1 973 (2 of 1974), Section 482 —
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Jurisdiction of Trial Court— This issue is to be decided by the Trial Court
itself on the basis of material on the record — High Court cannot substitute
itself for the trial Court to decide the point of jurisdiction. [Vishwa J. agriti
Mission (Regd) Vs. M.P. Mansinghka Charities] ...¥16

TUF HiHqT Al 1973 (1974 BT 2) 81T 482 — [F9revr =y 77
aﬁwﬁm—mﬁammﬁﬁmﬁmwwmmﬁaﬁﬁmw
'eqaa:ﬁmma?mwﬁmmw-aﬁémﬁma% g 3 fafreey
ﬁmwﬂﬁﬁwwﬁwﬁwﬁaaﬁmml (fazg
Spfy frer (RRy) L ool weRieer ) ..*16

Criminal Procedure Code, 1973 (2 of 1974), Section 482 —
Prosecution for defamation on FIR — Proceedings and FIR quashed.
[Pramod Kumar Vs. State of M.P.] ...2129

TV FERIT WIEGT, 1973 (1974 BT 2) GV 482 — e Gyl
sfideT W arefy 2 aﬁ@m—mﬁaﬁﬁqﬁumiﬁmumaﬁ
afrefisa | (ratr gaR A w9, o) - 2129

Criminal Procedure Code, 1973 (2 of 1974), Section 482 —
Quashing of FIR — Appreciation of Evidence — Appreciation in a
Ssummary manner of averments made in the FIR is not permissible at
the stage of quashment of criminal proceeding — Facts will have to be
proved only in the course of regular trial. [Meena Sharma (Smt.) Vs.
State of M.P.] ...2385

TV JIHAT wleal 1973 (1974 BT 2) g 482 — gery qgaar
7/0d57 & Ifrafey frar wrar — WY B o dd — YA A
qﬁlﬁﬁ#‘ﬁwwumﬁ'aﬂﬁm%ﬁm@fﬁqmwm
mm‘$m$umwm§§wﬂﬁﬂ—ﬁam‘ﬁ$m

) ..2385
" Criminal Procedure Code, 1973 (2 of 1974), Section 482 — See

— Penal Code, 1860, Section 420 [Kasim Ali Vs. State of M.P] ...2624

TUE BT GIRTL, 1973 (1974 BT 2), SIT 482 — P — TS IR
1860, #IT 420 (F1R™ et 3. 7y, <ro7) ...2624

Criminal Procedure Code, 1973 (2 of 1974), Section 482 — See
— Prevention of Corruption Act, 1988, Section 19 [S.S. Agnihotri Vs.
State of M.P.] " (DB)...239%6
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zvg gipar gfear, 1973 (1974 &1 2), €T 482 — 7 — gerEv
Frareor afyfrr 1988, aTer 19 (gagw. aftsrE 7. 7.9-7) (DB)...2396

Criminal Procedure Code, 1973 (2 of 1974), Section 482 — See
_ Prevention of Food Adulteration Act, 1 954, Section 2(ix)(k), Rule
32, 7(ii) r/w Section 16 ()(a)(ii) [Manik Hirn Jhangiani Vs. State of
M.P] - ‘ : ...2405

zos Fhpar wiear, 1973 (1974 &1 2), &I 482 — F@ — @rg
safsor fareer afyfrm, 1954, 9T 2(ix)(), (77 32, 7 (ii) wEfeT
grer 16 (1)(9) () (e fore s fa. 7.9, I57) ...2405

Criminal Procedure Code, 1973 (2 of 1974), Section 482 —
Sentence on offender already sentenced for an other offence — Appellant
already convicted in another trial and appeal was partly allowed by
High Court by reducing the sentence — Appellant thereafter convicted
in another case and appeal is pending — Whether in the facts of the
case the High Court has inherent jurisdiction to invoke provision of
Section 427 of Cr.P.C. by way of separate application when provision
w/S 427 of Cr.P.C. was neither invoked in original case nor in appeal —
Held — When provision of Section 427 of Cr.P.C. was not invoked in
the criginal case or appeals, then the High Court could not have
exercised inherent jurisdiction in a case of this nature — Petition
dismissed. [Kalu Vs. State of M.P.] ...2099

 gug Fipar qfear, 1973 (1974 #7 2), €IV 482 — 7 AT § G
? averfse fev 7 s av gverRw — afianfl & qd ¥ 1E &
Wﬁ'ﬁmmwmﬁmmwmmﬁwaﬁm
aﬂﬁgqmﬁmzﬁqvaﬁﬁaﬁ—aﬁmmaﬁaﬁ'wm
umﬁ'ﬂmmwwqﬁtﬁwﬁmaﬁa%-mﬁu:ﬁ.’q’w"r
srm427$mammaﬂa?q\auwﬁ'qﬁﬁriﬁwﬁaﬁ'ﬁmw
=t % gHeoT @ geat ¥ wr o anded @ ATeAd 9 UM, @Y AW 427
3 SudE 1 aqEd AF 2 wvd A H1 atifry sf@Rar 2 -
SRPEiRe — @ TUE. ¥ ORT 427 @ SUGH P JAAS A TP
arerar sfie F e faT WA or, 99 6 uRfy @ Ave { Se Sy
ﬁﬁﬁffgﬂmﬁgﬂﬁﬁﬁﬁm—mﬁﬁﬂml(ﬁﬂﬁ.ﬁ.
q. ) . ...2099

Criminal Procedure Code, 1973 (2 of 1 974), Sections. 482 &
127 — Enhancement of Maintenance Allowance — Maintenance
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allowance was enhanced from Rs. 600/- to Rs. 900/- by order dated
03.08.2005 — Further enhancement declined —~Application u/S 482 of

Cr.P.C. after 11 years of original order on application u/S 127 of the .

Cr.P.C.—Held - (A) Entitlement — Wife is entitled for the amount which
is modestly consistent with the status of the family — Maintenance

allowance is enhanced from Rs. 900/~ to Rs. 2500/- — (B) Date from
which it js to be paid — Although the delay is attributable to the applicant,

however, fact remains that she had been surviving on penurious amount
. awarded by courts below, for which she can not be held to be responsible
—Maintenance allowance at the enhanced rate shall be payable from
the date of the order of revisionary court i.e. 03.08.2005. [Chetan Bai
(Smt.) Vs. Ramesh Kumar Pathariya] ’ 2619

TG HIAT WAL, 1973 (1974 BT 2), I 482 T 127 — o7 giyoy
TG BT IETAT AT — AR fei® 03.08.2005 FIRT AYT TISVT HeqT 9
soo/~ﬁa§mmgoo/—mwm-ﬂ—cﬁﬁ'aﬁvqﬁﬁ'{m
© - AN WY AR 127 B Swie g adEw w uRa A AR B 11
s T T, BY ORI 482 B Iaid I 9T ~ afrfrEiRa - (o)
W—Wmmﬁwﬁﬁﬂaﬁﬁiw&ﬁmﬁqﬁaﬂ
aﬁ%‘ﬁmﬁa%aﬁma?—muiwwmsuo/—ﬁwmm
2500/~ f&a7 T — (fN) famre e sprar forar o @ — 9=l Ryeg
mﬁmﬁmﬁm‘w?,amﬁaw%%ﬁﬁaaw
mumaﬁﬂs‘mmﬁ@rmmfﬁmﬁaﬁ.ﬁrw.mw
Mmﬁmmwﬁ—mgﬁwﬁmﬁww,
IThET e @ Ay @ fars sufa 03.08.2008 § Wy BT |
(@ 9 () R wter g gerf¥a) ...2619

Criminal Procedure Code, 1973 (2of 1 974), Sections 482 &
156(3) — Power of the Magistrate to direct S.P. for investigation and to

submit report under Section 156(3) of Cr.P.C. where one of the alleged .

offences is exclusively triable by the Court of Sessions — Held — In
view of first proviso to Section 202(1) of Cr.P.C., a Magistrate who
receives a complaint disclosing offences exclusively triable by the Court
of Sessions, cannot be debarred from sending the same to the police
- for investigation u/S 156(3) of Cr.P.C. — Power to order police
investigation u/S 156(3) is different from the power to direct
investigation conferred by Section 202(1) of the Code — Petition is
dismissed. [Rasid Ali Vs. Vishnu Bain] ' ...2402

€
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TUS FiHAT Wiedl, 1973 (1974 T 2). SI0IY 482 T 156(3) — &t
FfERE Auwrel ¥ @ fFf @ awe &1 AR = v |99
Smarery gRT fpar s @, 9wt yfew seflas grr a=awor fise ot oF
S99, @ °RT 156 (3) ¥ Foda fad<a gy fy o 8q o9 few
37 91 Trsive @ i — affEiRe — S99 & g~ 202(1) @
99 GegF Bl gfeda ed gy g sveite) it ¢wr aRare g
‘FRar @ Rred W e g el 53 S 99 ard s, goe
gld 8, 99 S Saa TRE<T B 9w, B arT 156(3) © Favra AT
vq Ifow A A9 o @ faffe o fear o1 et — e 156(3) @
sofa gfaw aduor 3 ey 2 & wfre, wiar Y awo 202(1) @
Al gaed F=duer Bg ARW I B wfed A = F — TR wRe
®IRre areh f. Ry 239) ...2402

Criminal Trial — Effect of absence of DNA Test — Held — If
DNA sample was not taken from the accused, it would not be fatal to
the remaining evidence. [State of ML.P. Vs. Veerendra] (DB)...2595

TIPs® fdarerr — S1eTg wtar B apuRefy &1 ware — sfafaiRa
— Ify Ffrga @ SR ST wET T A W ooun, @ By wes ?q
graifoe a8 8 (1. ey fa dRw=) (DB)...2595

Dakaiti Aur Vyapharan Prabhavit Kshetra Adhiniyam, M.P. (36
af 1981), Section 11/13 — See — Criminal Procedure Code, 1973, Section
482 [Ashish @ Bittu Sharma Vs. State of M.P.] ...2114

s@dl Fiv yever gHdT ST AT, 7.9, (1981 BT 36), T
11/13 — 3@, — TU8 Jfpar GiRdr, 1973, gy 482 (anefiy v faee waf

fa. 19, =) ) w2114
. Dowry Prohibition Act (28 of 1961), Section 4 — See — Penal
Code, 1860, Sections 498-A & 506/34 [Preeti Vs. Neha] w2132
' TE G Fla9g JfraT (1961 @71 28), arr 4 — 7@ — Tve @iROl
1860, SIIRTY 498—F T 506,/34 (Mifa fa. 3I=1) ...2132

Election Petition — Amendment — There is complete prohibition
against any amendment being allowed which may have the effect of
introducing any material fact not already pleaded. [Vivek Tiwari (Dr.)
Vs, Shri Divyaraj Singh] ...1995

Frafa aifsT — wemaT — faxht N R watem o iy
o W ol gfde @, forad ywrEa, fed 99 wiltes aer &1 gretenuE
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ghar v frasr aftars, usd T2 fear wam o) (fAds foerd (s1) fa sh
feaer %) : ...1995

Election Petition — Proper Parties — No other person can be
allowed to be impleaded as a respondent howsoever desirable it may
be — Even if there are specific and direct allegations against the
. officers/officials of the Election Commission, they cannot be allowed
to beimpleaded as respondents on the plea that otherwise they would
not have any opportunity to explain their position and would thus be
condemned unheard. [Vivek Tiwari (Dr.) Vs. Shri Divyaraj Singh]

...1995

frafaT aiffer — sfya gerarero — et +ff s =gfe &), I
gg feaem # arefiw 81, goaefl @ 9k W sger A W @ agaty
T8 & o wadY € — wel 9@ e, fafas smaw @ aftrerdt / sHarr
7 faeg faffds @ vog afreem 219 v« 52 awefl @ wa &
TAPR 991 IF Bg T9 IR & anaR W aEfy a8 4 -1 wed!
& aram 92 w9al Reafa we s g sy a1 8 ue sw
gpR faar gaars @ o gid e faar e (frdw e (S1) fa. =i
feerm Riw) ...1995

Electricity Act (36 of 2003), Section 164, Electricity (Supply)
Act, (54 of 1948), Section 42 and Telegraph Act, (13 of 1885), Sections
10 & 16(1) — Works of Licensees Rules, 2006, Rule 3(4) — Whether
Electrie Transmission Co. is required to obtain prior consent of the
petitioner, who is owner of Iand, to install high tension electricity supply
transmission fower on his land — Held — As per the Act and Rules, the
Electric Transmision Co. is not required to obtain prior permission of
the petitioner before installation of the Tower and the authority have
power to enter upon any person’s land to install high tension
transmission tower and the petitioner is at best entitled only for
compensation to the extent of damages suffered. [Monica Nagdeo
(Smt.} Vs. M.P. Power Transmission Co. Ltd.] «.2209

figa aferfAg7 (z003 #7 36) &IT 164, fIga (F31g) SffraT
(1948 BT 54), SIVT 42 9 TI° Jlef7a5, (1885 &7 13), €Ierg 10 T 16(1)
— ggFlaERat w1 GFH (9% 2006 Fram 3(s) — wan o, st 5 qfy
&1 @ 2, F1 q4ff1 ) 9= I faga gam Ry i enfim w1 @
fae faga aReeT Sl §RT S9! qd weafa affgra s aféa @ —
afafaffa — affrm @ faal @ agaR efw wnfm s 9 qd

v
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frga aRwer s gy arE ¥ qd wsaly ferar Wi andfra wE @ oo
OIerdTl ®1 S F@ URYT efax w©nfia #x4 & fay fd f afya &)
A WX 9der FYA 9 ulda g @ awn aftre @ aifere o W 99 gY
TJFEE & IRAT g afaqil Tt w1 FT wwer 21 @fresT Ry
(sfiarcY) fa. gafl. uiew grafiem <. ) ...2209

Electricity (Supply) Act, (54 of 1948), Section 42 — See —
Electricity Act, 2003, Section 164 [Monica Nagdeo (Smt.) Vs. M.P.
Power Transmission Co. Ltd.] ’ ...2209

faga (vera) sfefags (1948 @1 54), anT 42 — @ — figa
I, 2003, grer 164 (M AT (shweh) R ). aiar grafa
F. fir) ..2209

Evidence Act (1 of 1872), Section 3 and Succession Act, Indian
(39 of 1925), Section 63 — Will — Execution — In favour of other than
family members — Propounder to establish it beyond reasonable doubt
and in clear terms. [Latoreram Vs. Kunji Singh] ...2313

IS 7T (1872 HT 1), q1r 3 UT GOviEree Iy ardly
(1925 7 39), %7 63 — FHFT — FrogreT — AR & Al 9 B o=
afrm 3 Ry F — sfdres ot 39 gimys Wis & W @ we fagey
¥ erfim & 2| (@R fa. g i) ...2313

Evidence Act (1 of 1872), Section 3 and Succession Act, Indian
(39 of 1925), Section 63 — Will — Execution — In favour of stranger —
Burden on propounder to establish as to why family members have
been excluded of the benefit. [Latoreram Vs. Kunji Singh] ...2313

TIeY SfeTfaT (1872 & 1), GIvr 3 T SIVHEBN IAIE, GRdT
(1925 &7 39). &IT 63 — Tgd — Frgrgs — aaRfua aafes & a ¥ —
gE I s34 &1 R ufiures v 2 f5 zal aRer 9@ weeal &t 9w
4 srmaffa fear war 21 (FeRvm fa. m=h Rie) ...2313

Evidence Act (1 of 1872), Section 3 and Succession Act, Indian
(39 of 1925), Section 63 — Will — Suspicious circumstance — ‘A’ said to
have identified the thumb impression of testator has neither signed
the will nor he was examined. [Latoreram Vs. Kunji Singh]  ...2313

Ty T (1872 FT 1) ST 3 U SOViuSIY IR edia
(1925 @T 35), &I 63 — FHNIT — wWaereys vRfRefa — v ot o wa
Q@ qfigdsd ¢ TS fas ) gsE@ 1 2, 9 o ~ud W g fhy ¥
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AT T @ SEHT ThEAT fpar T o (wERRW A wwh Riw) ...2313

Evidence Act (1 of 1872), Section 3 and Succession Act, Indian
- (39 of 1925), Section 63 = Will — Suspicious circumstance — Witness
deposed in examination-in-chief that a testator signed, whereas, in cross
examination he deposed that the testator had put thumb impression —
Suspicious circumstance. [Latoreram Vs. Kunji Singh] ...2313

TIET AT (1872 ?17.1), 81T 3 U9 STNIEBIY ST, adiy
(1925 &7 39) GNT 63 — TEIgT — Teereys TRRefy — el | T

qﬁmﬁ'ﬁmﬁm&rﬁméﬁrmm#mmﬁmﬁ,mﬁﬁ-

TRrraer § sw affrarey R fs gewasal 3 sips Res @ o
— w3Ereg aRRwRI (eeRvm fa. gt Rig) ...2313

Evidence Act (1 of 1872), Sections 35, 63, 65 & 76 and Bankers’
Books Evidence Act (18 of 1891) — Certified copies whether given under
Section 76 of Evidence Act or under the provisions of Right to
Information Act can only be admitted in evidence without examining
the author of the documents and without comparing them with the
original — For rest of the documents which are not public documents
the original should be called before Court and the persons in whose
possession such documents are kept should be called for evidence.
[Antar Singh Darbar Vs. Shri Kailash Vijayvargiya] " ...1986

WIET JETIH (1872 T 1), SITY 35, 63, 65 T 76 VT §wwIw 95
W AT (1891 BT 18) — B9 ARy AR A aRT 76 B Fawky
AT I 1 AfreR Afifrm @ swdsl @ sovfa gear ymPa whiiaf
& TRl @ dew & wEer 5 e uw e a9 fae fed
faar i # e Y W WAt 2 - v swEet 3q, ot aie awE
TH 2, ST @ ufel ® wRTew @ wwe gemr S miRe qen
af. frad aftrrer # W Twmde v@ ¥, e wisw 2q gemar @
e (Fax e Twer A s e fegatta) ...1986

Evidence Act (1 of 1872), Sections 63 & 65 and Right to
Information Act (22 of 2005), Section 2(@j) — Whether certified copy of
documents obtained under RTT Act 2005 can be admitted as secondary
evidence under the Evidence Act, 1872 —~ Held — Yes; Section 65(f) of
Evidence Act makes it clear that a certified copy permitted under the
Evidence Act or by any other law in force can be treated as secondary
evidence & RTI Act falls within the ambit of “by any other law in force
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in India”, and the definition of “Right to Information” under the RT1
Actincludes certified copies of documents — Impugned order upheld —
Documents obtained under the RTI Act are not true copies or attested
copies — No need to compare with the original — Petition dismissed.
[Narayan Singh Vs. Kallaram @ Kalluram Kushwaha] ... 6

arer FfefraT (1872 ®T 1), RIS 63 7 65 U7 GaT BT AN
FFraT (2005 BT 22), ST 2(51) — @ I BT IR S 2005
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(AT fig 1. FedarE 96 FeeXTH FIETST) I

Evidence Act (1 of 1872), Section 106 — Burden of proving fact
especially within the knowledge — Section 106 — When certain facts
are “especially” within the knowledge of any persoen, burden of proving
that fact is upon him. [Vishwa J agriti Mission (Regd) Vs. M.P.
Mansinghka Charities] . *16

areq affraq (1872 #7 1), grT 106 — FY w9 @ SRy d
ﬁﬁﬂawaﬁwﬁmmﬁﬁfm—mms—mmﬂwﬁﬂﬁ
wﬁﬂaﬂmﬁ"'ﬁﬁﬁz"ﬁ,mwawaﬁumﬁmmmm
o wfya e et 21 (Rew el s () fy. i, a=fiEsT
AR) .. *16

Evidence Act (1 of 1872), Sectioﬁ 145 — See — Criminal Procedure
Code, 1973, Sections 162 & 174 (Mamta Vs. State of ML.P.] ...2103

wrey AR (1872 BT 1), 91T 145 — 36 — Fvs givar afer,
1973, GRIT 162 T 174 (wan fa. A9, T<A) ...2103

FExcise Act, M.P. (2 of 1915), Sections 31 — Granting of licence
— Welfare State — Welfare State as the owner of the public property
has no such freedom while disposing of the public property — All its



58 INDEX

attempt must be to obtain the best availab]e price while disposing of
its prdperty because greater the revenue, the welfare activity will get
a fillip and shot in the arm — The bid of the respondent no. 5 did not
represent the market price, viewed from all angle — Held — Licence
granted in favour of the respondent no. 5 quashed. [Bhupendra Singh
Dawar Vs. State of M.P.] : (DB)...2187

FEPTE FRTL 5A. (1915 BT 2) arer 31 — HFEAT gerT fyr
w—mﬂm—aﬁmmmsﬁﬁmmﬂmm
aﬁmﬁqﬁﬁmmﬁaﬂﬁwaﬁs‘ﬁﬁmﬂﬁﬁ?ﬁﬁ—maﬂmﬂ

u?aqmqa;ﬁwﬁﬁvﬁ—mﬁmsaﬁahﬁﬁﬂﬁﬁq&ﬁw@w-
Wuzﬁhaﬁmﬁ—m&rﬁaﬁﬁa—umaﬁms$wﬁmmﬁ
IfrEftsT | (U= R w6 f o oY) (DB)...2187

Excise Act, M.P. (2 of 1915), Sections 31 & 31(1)(1-4) -
Cancellation of Licence - Petitioner failed to deposit the dues, therefore,
his licence was cancelled — Before cancelling the licence an opportunity of
hearing should be given — No sufficient opportunity was given to the
petitioner before cancelling his licence — Order of cancelling licence
quashed. [Bhupendra Singh Dawar Vs, State of M.P.] (DB)...2187

Wwwumﬁﬁmw—mﬁﬁﬁrﬁ?ﬁmwmw
Fhraltsa) (= g sy A, a1y, =) (DB)...2187

General Clauses Act (10 of 1897}, Section 26 — Offence
punishable under two or more enactments — Held — Where an act or
omission constitutes an offence under two or more enactments, then
the offender shall be liable to be prosecuted and punished under either
or any of those enactments, but shall not be liable to be punished twice
for the same offence — Provisions of Section 409 of IPC and Section
3/7 of the Essential Commodities Act operate in a different plane and
do not constitute the same offence — Charge u/S 409 of IPC in such a
case is maintainable. [Jagdish Korkn Vs. State of M.P.]  ..2418
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%‘awwmwﬁaaﬁm%—Qﬁumﬁ'mz’.ﬂ’.aﬁmms
3 Fadfa Ay gevhg 2 (R B, . 7. ) ...2418

General Sales Tax Act, M.P. 1958 (2 of 1959), Section 43(1) — See
_ Commercial Tax Act, M.P. 1994, Section 69(1 ) [Sadguru Fabricators &
_ Engineers P. Ltd., Indore (M/s.) Vs. State of M.P.] (DB)...2199

srErTer Rma—av Sfifrrs, 4.4, 1958 (1959 @7 2). 81T 43(1) —
25 — FIfrfeas wY AT, BH. 1994, €T 69(1) (A<LH pdwcd ¢S
gofifrae gr. fa., g3 @) fa A9, TwY) (DB)...2199

Hindu Marriage Act (25 of 1955), Section 12(1)(a) — Voidable
Marriages — Suit by husband for declaration of marriage as null and
void on the ground of impotency — Wife not having vagina & uterus, so

" not able to perform sexual intercourse Z Fact concealed by father &
brother of wife — Defence raised by wife that husband used to beat her
and case of bigamy is pending — Suit of husband decreed by the trial
Court—Marriage declared as null & void —Held — In cross-examination
of the wife and her mother, they had admitted that she has no issue
and she has denied to be treated for it — Wife not ready for medical
examination on expenses of the husband — Adverse inference drawn
against the wife— Held - After appreciation and marshalling of evidence
of wife and her mother, it is clear that wife is impotent — Judgment &
decree of trial court confirmed — Appeal by wife dismissed. [Rajkunwar
(Smt.) Vs. Bakhat Singh] (DB)...2308

. Rg frare sl (1955 @1 25), 81T 12(1)(e) -— I[=HONA
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Incomme Tax Act (43 of 1961), Sections 12-4 & 80-G - See -
Criminal Procedure Code, 1973, Sections 15 6(3) & 482 [Vishwa Jagriti
Mission (Regd) Vs. MLP, Mansinghka Charities] . %16

BT I 7 (1961 DT 43), GTOY 12-Y 7 80—} — P& — Fog
HFI Wi, 1973, gy 156(3) 7 482 (fazq SInCfa frerr (RR) f oo
1. THfgsr ART) ..*16

. Industrial Disputes Act (14 of 1947), Section 10 —
Maintainability of reference — Reference by workman in terms of
Section 10 of Industrial Disputes Act, 1947 against his alleged
discontinuance — Preliminary objections by employer on maintainability
— Labour Court held that the resignation/termination of service of
workman can only be decided after conclusion of the case —No patent
illegality nor any jurisdictional error in the order—-Admission declined.
[S. Kumars Ltd. (M/s.) Vs. Jagram Singh)| .. *15

(1) B s fiye) ...*15

Industrial Relations Act, M.P. (27 of 1960), Section 23 -
Interpretation of Statute — Section 22 provides for an appeal to the
Industrial Court from the order passed by the Registrar under chapter

used for cutting down the application of clear words. [J.B. Mangaram
Mazdoor Sangh Vs. J,B. Mangaram Karamchari Union] ...1958
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gleifre o gfefya, 9.9 (1960 FT 27) GRT 22 — FET BT
AdaT — arr 22 Werer g dsaa 19 agda arfya andsr ¥ I«
afier &t aitenifie ~ararea @ wwE vga a5 s o oudy s @ —
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gerfsaas 39 v waraar @ 49k W S fRa 9d fear o 9ear @ 39
wWee el @Y yutvaar & faEfed s @q #W wgew af fear s
wHar | (). 9TR™ #egy 9= . KA R sda gfiee)y ...1958

Interpretation of statutes — Accommodation Control Act, M.P.
(41 of 1961), Section 23-A(b) — Eviction suit — It is well settled legal
proposition that question of title to the property has to be examined
incidentally and cannot be decided finally in the eviction suit. [Paramjeet
Kaur Bhambah (Smt.) Vs. Smt. Jasveer Kaur Wadhwa]| ...204!6

Fr7 BT [T — YT (aFer sftf=ay, 7.9, (1961 &T 41), &7
23-¢(d) — dg@d @1 97 — 4% B geenhw fafre ufmgea @ fe
deEe @ a1 ¥ WuRd @ W B 9T BT AT w9 | udiEr R
W 91T v9 39 ofm w9 4 fafafRaa =9 fear o wedn! (wesha
B AT (sf)) fa. s sgdi st qreE) ...2046

Interpretation of Statutes — Conflict between the plain language
of the provision and the meaning of the heading or the title — In case of
conflict between the plain language of the provision and the meaning
of the heading or title, the heading or title would not control the meaning
which is clearly and plainly discernible from the language of the
provision there under. [J.B. Mangaram Mazdoor Sangh Vs. J.B.
Mangaram Karamchari Union] ...1938

HILT T (997 — [UE" B WG AT TS ¥t sterar A @
aef 7 iRl — Suay ) 9% AT g9 fise srerar anr @ def A famrg
g1 B T ¥, vww eiw seman am, sue AcfiT SudE 3t A 9@ wweew:
g W% iy W gRema gt g el @ FfaPa 9 s (S
HIRET 7ogx Wu 4 K4 drrm wER - i) ...1958

Interpretation of statutes — Fraud — Fraud vitiates every solemn
act. [Shacheendra Kumar Chaturvedi Vs. Awadesh Pratap Singh
Vishwavidhyalya] ...1925

Fr #T a7 — F9e — F9€ TAF vl $1d 1 gfd svar
2| (T AR aqddl R ey gam R favafremes) ...1925
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Interpretation of Statutes — Internal aids —When the words are
clear and unambiguous, marginal notes appended to a Section cannot
be used for construing the Section — It is well settled that heading
prefixed to Sections cannot control the plain words of the provision
nor can they be used for cutting down the plain meaning of the words —
Only in the case of ambiguity or doubt the heading or sub-heading may
be referred to as an aid in construing the provision but even in such a
case it could not be used for cutting down the wide application of the
clear words used in the provision. [J.B. Mangaram Mazdoor Sangh
Vs. J.B. Mangaram Karamchari Union] ...1958
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7 ff Syag F gAiw 5 T} wWe vl @ fawa suwiee 9 faetea
P TG $° 9gEd & fBar S wwar 1 ([ qwmqﬂmqgimﬁ
A, FRE wA gfeE) ..1958

Interpretation of statutes — Order dated 17.02.2016 passed in
W.P. No. 12765 of 2015, order dated 19.02.2016 passed in W.P. No.
3179 and 3252 0£2016 and order dated 25.02.2016 passed in W.P. No.
2451 of 2016- Held — Per incuriam. [Maa Reweti Educational & Welfare
Society Vs. National Council for Teachers Education] (DB)...2269

Fryal a7 FdT7 — Re aifast %, 12765 /2015 o wiRa =
feeis 17.02.2016, Re Ifa®dT . 3179 UT 3252 /2016 ¥ ufka Iewr
fesiTe 19.02.2016 92T Re gfasT %, 2451 /2016 ¥ wiRa anewr fesite
25.02.2016 — AFFEIRT — ggerTar # reer| (A A TB I [US
Ian IR Wiawd fa. Aea sisfia vk o9 o) (DB)...2269

Issuance of improper summons — Issue not raised in the petition
can not be permitted to be raised in arguments. [Sunil Singh Vs. Smt.
Meenakshi Nema] ...2039

o T wrdl fFyr o7 — Aifae 9 W@ weE T S w4l
of, 3¢ 989 @ VM Yo @ agAfa T2 @ o gadr | (e ' fa
=t et ) ...2039



INDEX . 63

Judicial Service Pay Revision, Pension and other Retirement
Benefits Rules, M.P., 2003, Rule 9 and VAT Rules, M.P, 2006, Rule
'4(3) — Judicial Member — Petitioner retired as District & Sessions
Judge — He was appointed as Judicial Member of M.P. Commercial
Tax Appellate Board — He shall be entltled for salary and allowances
minus(-) Pension, which he was drawmg prior to issuance of the recovery
orders. [Praveen Shah Vs. State of MLP.] R |

R war da7 g !??I?Waiw#aﬂ%g%rwﬁaq 7.
2003, Frr 9 99 3 499, 74, 2006, (77 4(5) — T wevy — avd Rrar
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Krishi Upaj Mandi Adhiniyam, M.B. 1972 (24 of 1973), Sections 2
& 19(6) — Hulled Sesamum Seed (Dhuli Tili) - Respondents directed to
obtain permit for removing the processed product, namely, Hulled
Sesamum Seed from the market area — Whether Sesamum Seed (Dhuli
Tili) comes into existence after “processing” and is not required to obtain
permit for removing it from the market area — Held — Yes, the ‘Hulled
Sesamum’ is obtained after the mechanical process of husking, parboiling
i.e. removing the upper layer (Husk) of the seed, and the characteristic of
the original Tili gets chzinged after processing, as the seed cannot be used
as a seed for obtaining crop, so the Petitioners are entitiled to remove or
transport the processed product (Hulled Sesamum Seeds) from the market
yard or market proper or market area by carrying a bill or cash
memorandum issued under Section 43 of Vanijyik Kar Adhiniyam, 1994 —
Petition allowed. [Paras White GoldAgro Industries (M/s.) Vs. M P. State
Agriculture Marketing Board | . Te2164

Py gyor vivs’faffaﬁwq HH 1972 (1973 T 24), NI 2 T 19(6)
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Land Acquisition Act (1 of 1894), Sections 4(1), 17(1) & 17 (4)
— Question of fact — Petitioners are claiming ownership of the land
over which the road is being constructed — But respondents are denying
the ownership — Whether petitioners are owner of the land oritisa
government land is a serious disputed question of fact, which cannot
be decided in the Writ Petition — Writ Petition dismissed with liberty to
challenge the order and ownership of the land in the question in
accordance with the law before the appropriate forum. [Chhaya Kothari
(Smt.) Vs. Ujjain Municipal Corporation, Ujjain] ~ (DB)...1966

Tfor 3ol T e (1894 &7 1), grery 4(1), 17(1) 717 (4) — 727
#7 7¥7 — TiEdnT 7 89 qfy 9 w@ifre &1 sEr fear 2, R W us®
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gl 3 B @dEar @ wrer RE-arfaer e ern sterd (i) fa
wwal RFRITH wikgRyE, Swete) - (DB)...1966

Limitation Act (36 of 1963), Section 5 and Panchayat Nirvachan
Niyam, M.P. 1995, Rule 12(5) — Undated order passed by Registration

Officer — Date of knowledge is 3.12.2014 — Appeal filed on 8.12.2014"

before Collector — Limitation period is of 5 days — Held — As the order
. of the Registration Officer was undated, so the computation of
limitation period will be done from the date of knowledgei.e. 3.12.2014
& appeal has been filed on 8.12.2014, so the appeal has been filed
within the limitation period of 5 days. [Chandra Prakash Sharma Vs,
The State Election Commission, M.P.} , ...%4
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Limitation Act (36 of 1963), Section 5 — Application for
condonation of delay filed on 10.12.2014 and appeal filed on 8.12.2014
— Date of knowledge of order is 3.12.2014 — Limitation period is of 5
days — Whether in such circumstances appeal is barred by time — Held
_ No, merely because the application for condonation of delay has been
submitted on a later date explaining the sufficiency of cause, it shall
not render the appeal barred by time itself and the said application will
relate back to the date of filing of the Appeal — Appellate Court has
not committed any error of law in entertaining the Appeal to be within
time. [Chandra Prakash Sharma Vs. The State Election Commission,
M.P.] ' w4

TREET ST (1963 &7 36) gy 5 — fada & fag amw &1
ST RTE 10.12.2014 $1 T¥T 9@ afied faATF 08.12.2014 BT I
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. Limitation Act (36 of 1963), Sections 5 & 29(2) and Panchayat
Nirvachan Niyam, M.P. 1995, Rule 12(5) - Exclusionary Clause —
Whether provisions of Sccfions 4 to 24 are applicable in terms of
Section 29(2) of the Limitation Act, 1963, as there is no exclusionary
provisions in the Nirvachan Rules, 1995 —Held —Yes. [Chandra Prakash
Sharma Vs. The State Election Commission, M.P.] ... %4
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Limitation Act (36 of 1963), Article 114 & Section 5 —
Condonation of delay — It is not mandatory that such an application
should be filed along with memo of appeal itself —Even if the application
for condonation of delay is filed subsequent to filing of appeal, such an
application cannot be rejected only on the ground that it was not filed

along with the appeal. [Ashwini Pandya Vs. State of MLP.] --.2089 .
- oREIr SRR (1963 @T 36), T 114 T GRT 5 — frorg &
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Maintenance and Welfare bf Parents and Senior Citizens Act -

(56 of 2007), Section 24 — Abandonment of Senior Citizen —~ Victim
who is alleged to have been abandoned is aged about 50 years — Section
2(h) —Meaning - Any person being a citizen of India, who has attained
the age of sixty years or above — As the victim is aged about 50 years
therefore, charge framed against applicants is not sustainable in eyes
of law — Applicants are entitled to be discharged — Revision allowed.
[Nafees Vs. State of M.P.] ...2092
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Medical Jurisprudence - Possibility of injury on penis in case of
'rape — Held — Depends upon various factors — If a penis is inserted in
vagina having small aperture skin covering glans penis may be injured —
If penetration is done without any injury, there is no possibility of getting
any further injury. [State of M.P, Vs. Veerendra] (DB)...2595
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— ofr gaer faer frefl St @ wiraT @ 99 ST aik g9l o @ 3
gATE A€l el | (u. wa f dRw) (DB)...2595

Medico-Legall Institute (Gazetted) Service Recruitment Rules,

M.B. 1987, Rule 4(1) — Regularization of Service—Private respondent
not entitled for regularization from the date of initial appointment,
because not appointed against substantive post and was not kept on

* probation in terms of the Service Rules. [Geeta Rani Gupta (Dr.) Vs.
State of M.P.] ‘ (FB)...2148

Fifrear—fafs weerT (vraafya) dar adf (39 99 1987, 7
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ot | (fyar = et (1) fa. w1y, ) (FB)...2148

" Municipal Corporation (Appointment and Conditions of Service
of Officers and Servants) Rules, M.F., 2000, Rule 10 & 13 — Promotion
— Denial of promotion to the post of Superintending Engineer by the
State Government, although, the same was recommended by the DPC
and approved by the Mayor-in-Council —- Assailed on the ground that it
is not required to possess the degree in Engineering for promotion to
the post of S.E - Held — Petitioner is eligible for promotion to the post
of Superintending Engineer, as he possesses 5 years of experience on
the post of Executive Engineer, which has been prescribed as eligibility
criteria under Rule 10 of Rules 2000 - Amendment made in Rules
2000 w.e.f. 15.07.2015 does not apply to the case of the petitioner -
Impugned order and the order rejecting representation are quashed —
Petition is disposed of directing the Government to pass an appropriate
orders. [Hanuman Prasad Verma Vs. State of ML.P.] ...2505
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National Council for Teacher Education Act (73 of 1993),
- Sections 12, 14 & 15 - National Council Jor Teacher Education

(Recognition norms & procedure) Regulations, 2014 s Regulation 5 riw

Regulation 7(1) — Whether in terms of Regulation 5 r/w 7(1) of the
Regulations of 2014, an application submitted by the institution for
grant of recognition to the NCTE, not accompanied with the no objection
certificate issued by the concerned affiliating body(Board), can be
treated as complete and valid application — Held — No, on conjoint
reading of Regulation 5 and 7(1) of the Regulations of 2014, it is obvious
that if the application submitted is not accompanied with the required
documents, the same must be treated as incomplete and as rejected
and application fees shall be forfeited — Writ petition dismissed. [Maa
Reweti Educational & Welfare Society Vs. National Council for
Teachers Education) ' (DB)...2269
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National Council for Teacher Education (Recognition norms
& procedure) Regulations, 2014, Regulation 5 r/w Regulation 7(1) -
See — National Council for Teacher Education Act, 1993, Sections 12,
14 & 15 [Maa Reweti Educational & Welfare Society Vs. National
Council for Teachers Education] (DB)...2269
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IETIT, 1993, GG 120 14 T 15 (A1 Igdt UOBITEA Te IAPW
9 3. Avma sieiyd B dad go@E) - (DB)...2269

Negotiable Instruments Act (26 of 1881), Section 138 — See —
Criminal Procedure Code, 1973, Sections 204(4), 378, 401 r/w Sections
397 & 482 [Bhupendra Singh Vs. Saket Kumar} . *3

seHr forara JffaT (1881 &7 26), erer 138 — 3@ _ s

HfEGT Wl 1973, €GINTY 204(3), 378, 401 WEVIOT GIAV 397 T 482
(i< Rig fa. w87 $aIR) *3

Negotiable Instruments Act (26 of 1881), Section 138(b) — See
- Criminal Procedure Code, 1973, Section 91 [Amit Thapar Vs.
Rajendra Prasad Gupta] ...2126

wHr forera sfenfaga (1881 &1 26), gy 138(d) — ?@ — gve
HfFar wfear, 1973, syer 91 (@fha o 4. 9= g9 wwan) L..2126

Objection about Non-registration of Adoption deed — Since the
objection was not raised before RCA he was not required to examine
the same. [Sunil Singh Vs. Smt. Meenakshi Nema) ...2039

@ [Rda @ gydfiaT vt smfer — 4fs wet frias nlReRt
@ woE arufed Y 9org WY ofl, Sufere SWe g amufa @1 wawr fr
o Sfd T am (gEfte R A siherft Al 2 ...2039

Panchayat Nirvachan Niyam, M.P. 1995, Rules 12(1) & 12(5) - -
Panchayat Elections — Registration officer by an undated order deleted
the names of Respondents no. 4 to 36 from the voter list - Collector in
appeal set aside the undated order of Registration Officer on the ground
that no opportunity of hearing was given — Held — As per Rule 12(1) of
the Nirvachan Rules, 1995, issuance of notices to the concerned voters
was necessary and thereafter, an enquiry was to be held, but nothing
has been done by the Registration Officer, which is contrary to the
provisions as contained under Rule 12(1) - So the Registration Officer
has committed grave illegality by deleting names of Respondents no.
4 to 36 — Appellate order passed by the Collector upheld. [Chandra
Prakash Sharma Vs. The State Election Commission, M.P.] %4

garw fafad frag, 7. 1995, Frae 12(1) 7 12(5) — TIIIT
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Panchayat Nirvachan Niyam, M.P. 1995, Rule 12(1) & 12(5) —
Panchayat Elections — Voter List — Amendment as per Appellate order
—Held ~ As per Rule 12(5) of the Nirvachan Rules 1995, no amendment
to the Voter List as per the Appellate order is to be carried out after
the last date & time fixed for nomination in the notice issued under
Rule 28 of the Nirvachan Rules 1995 and before completion of
elections. [Chandra Prakash Sharma Vs. The State Election
Commission, M.P.] wo*d

T (AT B, 70 1995, (999 12(1) T 12(6) — Tar9a AalaT
— 7agrar Al — it amRwr F g wetay — safifeiRa — fafae
Fram 1995 & Pram 12(5) @ sgAR, Frafaw gof 99 @ ¢ aor frafasr fr
1995 & P 28 & sfesfa Afew A Imew 3 P aifw Rl w g
& Frar, FagEr A F afielt aRkw @ sguR wotesw AL fear o wwar
21 (@wyery o f1 g We e wifivm, wid) Tw*4

Pimchayat Nirvachan Nivam, M.P. 1995, Rule 12(5) — ‘Any
person Aggrieved’ — Appellate proceedings — Application for
intervention by the Petitioner before Collector — Held — ‘Any Person
Aggrieved’ shall be a person either who was party to the decision
making process before the Registration Officer or was the person who
is adversely affected by the decision of the Registration Officer —
Petitioner was neither a party to the proceedings nor was the affected
person—Application for intervention rightly rejected. [Chandra Prakash
Sharma Vs. The State Election Commission, M.P.] ¥4
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Panchayat Nirvachan Niyam, M.P. 1995, Rule 28 — See —
Constitution — Article 226 & 243-0 [Chandra Prakash Sharma Vs.
The State Election Commission, M.P.] : ¥4

yard fafaT (9% LA, 1995, ﬁwés— 3d — wﬁm—ﬂaﬁ?
226 7 243—371 (@=wHTa T 4. T WT F@aeT T, od) .54

Panchayat Nirvachan Niyam, M.P. 1995, \R ule 40-A and
Scheduled Caste & Scheduled Tribe Orders (Amendment) Act, (108 of
1976), Section 4, Second Schedule Part VIII — Petitioner filed
nomination for election to the post of Sarpanch - Rejection thereof on
the ground that name of petitioner did not appear in the “Dayara
Register” maintained in the office of S.D.0. — Post of Sarpanch
reserved for Scheduled Tribe woman candidate — Held — As per Rule
40-A of Nirvachan Niyam 1995 the petitioner has filed an affidavit in
lieu of notice issued under Rule 40-A(1) asserting that she belongs to
the category of Scheduled Tribe, so the returning officer shall have no
jurisdiction for further enquiry and is obliged to freat the nomination
as valid by force of sub-rule(2) of rule 40-A of the Nirvachan Niyam
1995 and even otherwise the “Manjhi” caste finds place at serial No.
29 in the list of Scheduled Tribes for the State of M.P. as per the Act of
1976 —Impugned communication is quashed and petitioner permitted
to contest the election for the post of Sarpanch. [Vidhya Manji (Smt.)
Vs. M.P. State Election Commission] ' ...1876
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T®l 9% 5 a=aey ), 19is$afhﬁw$awq.u.waﬁmﬁa
ST @Y W A wiel enfy e wE 20 9) Rem @ = UG AT
.mﬁuﬁaaaﬁﬂgamﬂmaﬁwimﬁaﬂgaﬁas#aﬁﬁﬂﬁrﬂnﬁl
(faem wsh (sforeht) 1. 9. e sawm FfteEr) ...1876

Panchayat Raj Evam Gram Swaraj Adhiniyam, M.P. 1993 (1 of
1994), Sections 86 & 95 — See — Service Law [Komal Kumar Kanjoliya
Vs. State of MLP,] S . ...2258

TIIIT WIS YT TIT @RIT AT, 50 1993 (1994 @7 -
86 7 95 — 3@ — Har Ay (Bhua gIR watfaar o 7y, =) ...2258

Panchayat Raj Evam Gram Swaraj Adhiniyam; M.E 1993 {1 of 1999),

Section 92 and Criminal Procedure Code, 1973 (2 of 1974), Sections 173(2),

202 & 204—FIR against the petitioner in respect of the financial irregularities . ~

committed by the petitioner while posted as Parichayat Secretary, Gram
Panchayat—Itis urged that in case the petitioner was granted the opportunity
of hearing, he coitld have explained that no offence is made out — Held —
Under the scheme of Chapter XTI of the Code of Criminal Procedure, there
- are various provisions under which no prior notice or opportunity of being
 heard is conferred as a mattér of course to an accused person while the

proceeding is in the stage of an investigation by a police officer. - No

interference—Pefition dismissed. [Bholaram Sarwe Vs. State of MLP.] ...2482

THIIT ST VT TI7 wvrer ST, 45 1993 (1994 &7 1) grer 92
V9 TS HAHAT GIRT, 1973 (1974 BT 2), STV 173(2), 202 T 204 — G
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w3 1.7, =) ...2482

) Panchayat Service (Discipline and Apj:eaD Rules, M.P. 1999,
Rule 7 — Suspension — Opportunity of hearing — Criminal Case —
Suspension of the Gram Panchayat Secretary — No prior notice or

opportunity of hearing before suspension of the Gram Panchayat =~

&
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Secretary or for that matter withdrawal (de-notified) of such charge
given to the Panchayat Karmi, is required to be given by the Competent

Authority to the Concerned employee much less who is facing serious
criminal case. [Chandrapal Yadav Vs. State of M.P.] ©  (FB)...2425

gHIgd War (AT v afler) AT TR 1999, (w7 — FeaT
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AT BY ET ? | (@i ared fa. wy. ow) (FB)...2425

Panchayat (Up-sarpanch, President and Vice President)
Nirvachan Niyam, M.P., 1995, Rule 3(6) — Panchayat elections —
Reservation of the post of President, Janpad Panchayat for OBC
(women category) — Challenge — Violation of Rule 3(6) — Ground —
Seat reserved for a particular category in previous election shall not
be included in the drawing lots till all remaining panchayats are not
included — Whereas in this case lots not drawn from all Janpad
Panchayat but from two Panchayats only — Held — In the'instant case
all Panchayats by rotation have been reserved for OBC category except
Nateran which has been reserved for OBC category in the instant
election and the concerned Janpad Panchayat, Basoda has been
reserved for OBC category for the first time in 1994, so drawing lots
between two Panchayats, Basoda & Vidisha and in turn reserving
Basoda constituency for OBC, women category is not at all arbitrary
or in violation of Rule 3(6) of the Rules of 1995 — Writ Petition
dismissed. [Prahlad Singh Raghuvanshi Vs. State of MLP.] ...2452

TFIIT (99 WvYd, Jeqs v grEgd) [Aalaa 9H 7H, 1995,
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T 2g ARfEa frar a7 @ qen Waltl weUw varaa, arter B wew R
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Far 1995 & ot & R 3(6) © Sedo+ ¥ T8 2 — Re Il
wiftel | (vgens Rie vgazit fa. 4.y, o) ..2452

Penql Code (45 of 1860), Section 21 — Public Servant — Held —
Definition of Public Servant u/ S 21 of IPC is very wide — Clause ninth
of the definition will take within its fold even a Manager of the
Cooperative Society entrusted with goods in the form of the property
on behalf of the Government to distribute to a particular section of the
society for which the Government is providing subsidy. [Jagdish Korku
Vs. State of M.P.] ...2418

FVE WIear (1860 #T 45), STV 21 — &@'% V3w — ARy — =1
- BN 91 g 21 B Fafa A 99T B uReeT 95 e @ — gRemT
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T A1 wiar Siren 2, fowe fav IRSR gREar ger 3w vl 2 (erTer
B, fI. 7y, ) ' «.2418

Penal Code (45 of 1860), Section 53 — Rarest of Rare Cases —
Circumstances against the accused — Accused being near relative of
the deceased, who was a minor girl of about 8 years, committed rape
and thereby committed her death — Injury to the deceased whereby
the uterus was almost smashed like vegetable and perineal tear show
the gruesome manner of the offence — Held — Such cruelty towards a
young child is appalling — The act of the accused was monstrous and
invited extreme indignation of the, community and shocked the
.collective conscious of the society — The case falls within the rarest of
the rare category. [State of M.P. Vs. Veerendra] (DB)...2595
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TS B WRE ATHIT B FHAR R — 7w Avvar fava @ fivaan a3
Avfy ¥ amar 21 (@9 = faL ARE) S (DB)...2595

_ Penal Code (45 of 1860), Section 107 — Instigation —
Requirement — It is not necessary that use of actual words to the effect
or what constitutes instigation must necessarily and specifically be
suggestive of consequences — Yet a reasonable certainity to incite the
consequence must be capable of being spelt out. [Hari Mohan Bijpuriya
Vs. State of ML.P.] ..2340

Tug wiar (1860 &7 45), &T 107 — gFgFIT — J9aT — 4B
aTazas T8 2 f5 Sbume ST 3 9IQ AUAT IH AN B AEdAS
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Penal Code (45 of 1860), Section 107 — Instigation — Words
uttered in a fit of anger or emotion without intending the consequences
actually follow cannot bé said to be instigation. [Hari Mohan Bijpuriya °
Vs. State of MLP.] : .::2340

TUS WIRAT (1860 BT 45), ERT 107 — THFGMAT — UROH & TS B9
? "R B A Hen frd Tl wa szt mig A daw  w @ wd
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Penal Code (45 of 1860), Sections 120(B), 419, 420, 467, 468 &
471 — See — Criminal Proceduré Code; 1973, Section 482 [Yash
Vidyarthi Vs. Central Bureau of Investigation, New Delhi] - *17

Tvs W4T (1860 BT 45), gy 120(71). 419, 420, 467, 468 T 471
_ P& — gvs gipar Giear, 1973, arer 452 (gu faeneff fa. d=@ <
Afe gafelsE, = dgd) - e ¥17

- Penal Code (45 of 1860), Sections 294 & 307 and Criminal
Procedure Code, 1973 (2 of 1974), Sections 397 & 401 — Framing of
charge — Attempt to murder — Dispute arose on parking of the car —
Driver was asked.to remove the car — On intervention of the
complainant, applicant started abusing him and he brought a knife from
his medical shop and gave knife blow on abdomen of the complainant—
Held — Evidence collected by the prosecution prima facie establishes
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that the injury is caused by knife on vital part of the complainant — The
strong suspicion arises against the applicant for commission of offence
u/S 307 of IPC — Trial Judge has rightly framed charge u/S 294 & 307
~ of the IPC and 25(1-B)(b) of the Arms Act — Revision is dismissed.

[Shrlsh‘Kumar Mishra Vs. State of M.P.] 2577

gUF Uiedr (1860 ®T 45), STy 294 T 307 vF 3v€ FiFr Gieor
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Penal Code (45 of 1860), Section 300 — Murder — Even if it is
presumed that the appellant was not intended to cause the death of the
- deceased, but act of the accused in inserting his penis in the vagina of
a girl of about 8 years having short aperture with force and continued
to give jerks so that her uterus was torn and ruptured is an imminently
dangerous act and he should know that in all probability of such act,
the death of the prosecutrix would be caused and therefore his act
falls within the fourth ingredient of Section 300 of IPC. [State of ML.P.
Vs. Veerendra] (DB)...2595

TS WIT (1860 &7 45), €T 300 — g7 — afs /T IYEnRT Y
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Penal Code (45 of 1860), Sections 302/34, 376 D & 201 —
Circumstantial evidence — Conviction — Parameters laid down. [In
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Reference Vs. Rajesh Verma] ' (DB)...2582

- TS GIRAT (1860 BT 45), SRV 302,/34, 376 S T 201 — TR
e — gl — "aragve faifa ) (57 =g fa wroier @of) (DB)...2582

Penal Code (45 of 1 860), Sectwns 302/34, 376 D & 201 —
Prosecutrix — Aged 10 years — Subjected to rape & murder — Three
accused persons — Trial Court — Death sentence — Reference & appeal
— Facts — Prosecutrix visiting shop of one of the co-accused persons
for purchasing grocery items — Subjected to gangrape & murder by
strangulation through rope — Dead body recovered in a Gunny bag
from a well — Circumstantial evidence ~ Same Gunny bags & rope
found from the house of one of the accused persons — Injuries on the
body of accused persons found with no explanation - DNA profile from
private part of prosecutrix matched up with DNA of all the three
accused persons - Evil smell coming out from the wheat straw kept in
the house of one of the accused persons where body of the prosecutrix
was kept for sometime — Held — Circumstantial evidence is complete
in all other hypothesis and it only leads to sole conclusion of guilt of
the accused persons — Judgment of conviction pronounced by the Trial
Court upheld — Rarest of Rare cases — Parameters — Individual role
played by each of the accused persons in the crime is not clear —
Sentence of death penalty commuted to-life imprisonment — Appeal
allowed as above and reference answered accordingly. [In Reference
Vs. Rajesh Vermal] (DB)...2582

FUT GledT (1860 FT 45), GINIV 302,34, 376 St 7 201 — AT
— I7g 10 IY — FACHT ¥7 Feqr @1 qF — T afrgamrer — fareer
YTy — Yo JUSIR — [ARTr v aflar — ey — aifrEma e @t
e wlER o we-altgErrr ¥ |/ feft e 9 gem W A ~ sue
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Frameor, ~Imarera g AT T diwfafy w1 frofa gye - fwe @
fovern st ~ ArEve - amig wiRM e ¥ uww afrgea @)
=fer Afer W T - g sveRy @ areT sREN ¥ agad
fmm - SWiTmrER sl w9 9o P agguR Swfia fear
TAT) (3T IBN 4. Srer =) (DB)...2582

Penal Code (45 of 1860), Sections 302, 304 Part I & 34 — Murder
or culpable homicide not amounting to murder — Accused no. 2 caught
‘hold of.the deceased from behind while the accused no. 1 inflicted one
single injury from knife, in the right side of the chest of the deceased —
The kaife punctured his lungs and then his heart and bleeding from the
wound resulted in death by shock and hemorrhage— Held — There was no
common intention and premeditation between the accused persons, the
conviction of accused no. 1 u/S 302 of IPC is set aside and he is convicted
w/S 304 part II — Similarly, conviction of accused no. 2 is also converted
from Section 302 r/w Section 34 of IPC to one u/S 304 Part II of IPC —
Sentences of life imprisonment imposed on the accused are set aside.
[Lakhan Vs. State of M.P.] (DB)...2330

TUS Giedr (1860 ®T 45), SIVTY 302, 304 717 Il 7 34 — ECIT FoIqT
FT T pife 4 7 o Frar qrTaas — Aftgaw ®. 1 3 A &t Ne @
uws faar oft affgea . 2 F =9 ¥ 99 W AR $vd gY [a@ @) BT
@ e 917 ¥ UF A3 Sy FIRT 9 — w1 ¥ 9w vwel AR fw
SUS g4 Bl BT XA qur 9@ ¥ go 981 @ wRemeasy aEw ¢
WO B 998 ¥ 9uel g & 78 — afufreiRa - afrggarr @ ae
WA e F qdffaT T o, ALEE. @ g 202 @ ofafa g
®. 1 B quRfg O B T qur 9} W . 9 o7y 304 wr I @
aaia srefg fear T — ¥ voR, afrgae w2 9 Dwfuly o A
T.H. B 9T 302 WEUlSd ORT 34 9 Aadd ¥ WIS, €T GRT 304 WU
Il % uRaffa o ¥ ~ afrgaemr w® afrife e srEw 3
TR IR | (TEe 3. 9y, wrew) (DB)...2330

Penal Code (45 of 1860), Sections 302 & 376 — Circumstantial
Evidence — Circumstances against the accused — Firstly, the accused
chased the prosecutrix when she left the house — Secondly, he was
found by a witness coming out of the place of incident dusting his clothes
~ Thirdly, dead body was recovered at his instance — Fourthly, several
injuries were found on the body of the deceased and semen and sperms
were found in her vaginal swab — Fifthly, death was homicidal and blood
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was oozing out of the wounds of the deceased — Sixthly, a full pant
having stains of blood was recovered from the accused — Held — The
chain of circumstances is complete and accused was beld guilty of
Sections 376(2)(i) & 302 of IPC and Section 6 of POCSO Act — Death
sentence confirmed. [State of M.P. Vs. Veerendra] (DB)...2595

§US GIEdr (1860 @1 45), SIIY 302 § 376 — GRRYfrT~ wisg —
afgsa & freg WRRRAT — germ:, we st o w) @ o,
sffga F Iwer drer foar — i, e wed grr <@ e |
IR, AP AU FUST W g ;ed gy @ wr - qdEw:, swd
framedl w ¥@ Twme fear AT - agef, gfver @ R ™ e @
qﬁn{ammtﬁﬁrwﬁﬁdﬁ@qmmm}—nw DI
A w9 99 wqfc 91 off gem gfust @ wrat | vew &1 Ram™ et <@ o
— WG, Xq0 P gl 4 A S wa I afgam § awme fvar @ —
affreiRa — aRRefat $1 faar gof g aeor aftgeg = mgq. @
o1 376(2)(i) U9 302 dom 1w aamal @ et &1 w@xEor it )
BRI 6 & Aa7d SIS IEMAT T — o SERY Ayw | (AW, I A
M=) , (DB)...2595

Penal Code (45 of 1860), Section 304-A — See — Criminal

Procedure Code, 1973, Section 482 [Lalit Kavdia (Dr.) Vs. State.of
M.P.]

«.2107
TVS Wiedl (1860 @7 45), ST 304—F — §&@ — gve giar gizar,
1973, g7 482 (dfera. safsar (37.) fa. 7.9, wey) ...2107

Penal Code (45 of 1860), Section 306 —~ Abetment of suicide —
Applicant took the jewellery of the deceased and did not return it even
after asking, thereafter, deceased committed suicide — Held — In the
available facts and circumstances of the case, it is very much clear
that no instigation has been caused by the applicant, so it will not amount
to abetment within the purview of Section 107 of IPC — No offence
under Section 306 of IPC made out — Order framing charge under

Section 306 of IPC is hereby quashed — Applicant discharged —Revision
allowed. [Gajendra Singh Vs. State of M P.]  «..2073

TUS GI3GT (1860 BT 45), EIRT 306 — FTTFAT T TH T — AATD
JR@ET & AFEYT | TAT GUT AN B A9 SR T Sl wieng,
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Y #1 TF, gufiy aF A8, B aRT 107 F aRRr F aada geEver B
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. BT GRT 306 B i sy Fanfaa o &1 Ay vagERT aftrafiea
— IEES B FARIUGT a1 war — gAdEaer g9 | (i e 4 2.
TwY) 5 42073

Penal Code (45 of 1860), Section 306 — Abetment of Suicide —
To constitute offence u/S 306, the prosecution has to establish that —
(i) A person has committed suicide — (ii) That such suicide was abetted
by the daccused —In other words, the offence u/S 306 would stand only
if there is abetment for commission of crime. [Rajesh Singh Vs. State
~ of MLP;] ' ...2351

TUS WIeaT (1860 FT 45), &INT 306 — ITHEIT FT THTT — €T
306 © IFaud e Tow v @ fov siffies @ 9w wenfia awen
gar 2 fo — (i) afem 9 dnoree #1 — (i) ST s oA 3 fag
afrgad gRT gsIY0T f5ar AT — qER el d, 9RT 306 @ T IAYRTE
$mmﬁmmmmﬁamﬁ$m§@wmwﬁlmﬁﬂ
fug fa. 7.9, I59) , ..2351

Penal Code (45 of 1860), Section 306 — See — Criminal
Procedure Code, 1973, Sections 227 & 228 [Rajesh Singh Vs. State of

M.P.] ..2351
_ TUS WIear (1860 &1 45). &I%T 306 — §&@ — U8 yﬁ_fﬂr iz,
1973, grerg 227 7.228 (Reiw fHE fa 29, =) ...2351

~ Penal Code (45 of 1860), Sections 306 & 107 and Criminal
Procednre Code, 1973 (2 of 1974), Section 227 — Abetment of suicide —
Suicide note — Accused took huge loan from deceased and not repaying

" ondemand— Causing problems — Deceased feeling ashamed in market
becausé of them — Accused responsible to instigate or to goad or urge
forward — Act was such that the deceased not in position to face market
and feel ashamed — Situation created to take extreme action. [Hari
Mohan Bl]punya Vs. State of M P.] ..2340

§UF W/EGT (1860 FT 45), TRTY 306 T 107 Wmnﬁrﬂr?ﬂ%m
1973 (1974 FT 2), &RT 227 — JICHEAT FT THYT — YHFS dle —
Ffgar 2 Jas ¥ 991 TR &1 For faar @ W W) 9w T E ] OWET
g — wrent @I WX T ¥ — S8 SR gdd P aoR A i
TEH §F — ARYTT IFUM ST FET ASHIT AT JTEX XA B SIS
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Penal Code (45 of 1860), Sections 306 & 107 and Criminal
Procedure Code, 1973 (2 of 1974), Section 227 ~ Framing of charge —
Section 306 — Involvement of person in abetting the commission of
offence of suicide in all the three situations u/S 107 of IPC — Mandatory.
[Hari Mohan Bijpuriya Vs. State of M.P.] ...2340

TUS GIeAT (1860 BT 45), SINTY 306 T 107 V9 @vs HiFar i,
1973 (1974 BT 2), ST 227 — %1y favfaa a7 @A — OIRT 306 —
ATCHERT BT IR FIRT @A w11 Y TN T A, ALEH. 1 any
1o7$aaﬂawﬁﬁaﬁm#wﬁﬁaﬁﬂm e | (&8
Aigw faegRar fa. w9, wew) ~ «.2340

Penal Code (45 of 1860), Sections 306 & 498-A and Criminal
Procedure Code, 1973 (2 of 1974), Sections 397 & 401 — Revision
against framing of charge u/S 306 and 498-A of the IPC on the ground
that deceased has consumed poison on a minor incident of not being
allowed to go alongwith her brother — Ingredients of Section 107 of
IPC are not satisfied — Therefore, offence is not made out — Held —
There are at least 3 witnesses who have alleged that the deceased was
beaten by the applicants — Whether the said allegations are true or
false or whether not allowing the deceased to go with her brother was

~ the last straw that broke the camel’s back or whether the deceased

was hypersensitive, can only be deduced in trial — There is no illegality
or perversity in the impugned order — Application is dismissed.
[Ramswaroop Vs. State of M.P.] «.2568

qUS GIedr (1860 BT 45), SINTY 306 T 498—¢ ¥F Fvs Flar wiedr,
1973 (1974 &T 2}, GIRI¥ 397 T 401 — ALE.G. @] IRT 306 Ud 498-Y &
Fafd facfaa siat & fawg ¢iar 39 e w awga 5 qfaer st
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Penal Code (45 of 1860), Sections 307, 294 & 323/34 and
Criminal Procedure Code, 1973 (2 of 1974), Section 397 r/w Section
401 — Quashing of charges — Allegations — Petitioner inflicted ‘Danda’
blow on the abdomen area of prosecutrix and at that time she was
pregnant— Co-accused persons had attacked with knife and ‘Danda’ —
ML.C report — No external injury found — No USG report on record
‘relating to internal injury or of miscarriage — No opinion of doctor on
record — Held —As no external or internal injury was found on the body
of prosecutrix, it is very much clear that applicant neither intended to
kill prosecutrix nor there was any injury on body of the prosecutrix, so
case does not fall within the purview of Section 300 of IPC and no
offence u/S 307 of IPC is made out — Revision allowed — Charge u/S
307 of IPC is quashed — Matter remanded back to Trial Court for
frammg of charges afresh. [Nawab Khan Vs. State of MLP.] ~ ...*11

§UT yigar (1860 #T 45), EIRTE 307, 294 7 323,34 VT §UF Hipar
GIeal, 1973 (1974 FT 2), ST 397 WEUf3T ST 401 — aretyl @71
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affEfed — AT R a9 ot ™ RR ¥ sty Rkt el
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Penal Code (45 of 1860), Section 376.and Criminal Procedure
Code, 1973 (2 of 1974), Section 378(3) — Rape — Leave to appeal —
Prosecution has failed to prove that the prosecutrix was minor — Father of
the prosecutrix died & mother left her, therefore, they were not examined
— Uncle has-admitted the possibility that the prosecutrix could be more
than 18 years — As regards the date of birth recorded in the mark sheet,
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author of the entry was not examined, therefore, the same has no
evidentiary value — Despite having numerous opportunities, she did not
raise an alarm to invite intention of others — She was a consenting party —
Held —Since the Trial Court has considered the entire material evidence
on record and on a proper appreciation of evidence, has passed a reasoned
order of acquittal, impugned order does not suffer from illegality, manifest
error or perversity — No interference is warranted. [State of M.P. Vs.
Ramratan @ Bablu Loni] (DB)...2633

gUS WIRGT (1860 FT 45), ST 376 V4 §US FiHaT AROL 1973 (1974
BT 2), §IT 378(3) — Frca T — ardle & fore argafa — aftaae a g v
¥ srawd @ % APl aaree off — afrieEl @ far &) 99 8@ 99
& a1 W 5 9 wig fEar 2, smya 9@ W 9 far wmr - sus =
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A sifea R suae Wyl g wrew W fER frar @ o v @ sfaa
Tedlad SWd YRR 6T SR ARy ud fHar 2, wwa ey
Fdoar, Ude e Agar wiiaed @ TRE T8 @ — sWEY B snaegsar
TE | (9. T 3. WwRGT 9% T9q @) (DB)...2633

Penal Code (45 of 1860), Section 376 and Criminal Procedure Code,
1973 (2 of 1974), Section 378(3) — Rape — Leave to appeal — Prosecution has
failed to prove that the prosecutrix was minor — Version of the prosecutrix
recorded u/S 161 differs substantially from the evidence given by her in the
Court — Despite having numerous occasions, she did not raise an alarm to
invite attention of others — She‘was a consenting party — Held — The trial
Court has considered the entire material evidence onrecord and on a proper
appreciation of evidence has passed a reasoned order of acquittal—Impugned
order does not suffer from illegality, manifest error or perversity — No
interference is warranted. [State of M.P. Vs. Salman Khan]  (DB)...2413

TUS iedl (1860 BT 45) €RT 376 ¥4 §vs HiHar gleal, 1973
(1974 T 2), arer 378(3) — Farcwie — ydtad F1 JFFfa — almaT 1
wifad & 7 swe T @ fo affaleh sauve off — g 161 & Fada
affafeaa afaied o1 vuw S99 g =rEd § {83 1 s |/ 9w
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@ fay seen T 7T ~ 9% W TEIR off — aPfeiRe — frEmer
AT | AftelE IR v Wyl aiftae wiey st Raw ¥ far @ e
e BT WA AT XS DR BT TorT Aty TR far @ —
e fa smer sdean, vee g a1 fordvaar ® 7RG T — weEy @)
ITITIHAT L | (A9, I 3. Fer @) (DB)...2413

Penal Code (45 of 1860), Sections 380, 411 & 457 — See —
Criminal Procedure Code, 1973, Section 43 7(6) [Aasif @ Nakta Vs.
State of M.P.] ...2391

FUE ?ﬁ?ﬁf (1860 T 45) SITV 380, 411 T 457 — @@ — v
Tiwar afear, 1973, €T 437(6) (ATRI® 9% THer . Ay, %4)...2391

Penal Code (45 of 1860), Section 392 — See — Criminal
Procedure Code, 1973, Section 482 [Ashish @ Bittu Sharma Vs. State

of M.P] : ...2114
q0F GIedT (1860 T 45), grer 392 — 3@ - TvS piFAr WL
1973, &7 482 (FhY 9% fagg wwf fa w9, w=a) ..2114

Penal Code (45 of 1860), Sections 406, 420, 463, 464, 467, 468,
471/34 & 120-B — See — Criminal Procedure Code, 1973, Sections
156(3) & 482 [Vishwa Jagriti Mission (Regd) Vs. M.P. Mansinghka
Charities) . , . *16

TUE WIBGT (1860 BT 45), GITY 406, 420, 463, 464, 467, 468,
471/34 T 120~ — BG — TV ey wiewr, 1973, grerv 156(3) T 482
(e wrpfr foresr (RRr) R vt arafvesT 4fdr) . ea*16

Penal Code (45 of 1860), Sections 406, 420, 467, 468, 471 &
120 — See — Criminal Procedure Code, 1 973, Section 482 [Amrendra
Kumar Vs. State of M.P.] .. *10

TUS /el (1860 BT 45), SIRTY 406, 420, 467, 468, 471 TT 120 — e
— TU FIFAT WlEdl 1973, TRT 482 (3= HAN T A9, W ) W10

Penal Code (45 of 1860), Section 409 — Criminal Breach of Trust
in Public Distribution System — Held — Goods under Public Distribution
System are entrusted to the societies running fair price shop to
distribute according to scheme — Goods are held by a fair price shop
under PDS on trust — If there is a violation of such trust, offence u/S
409 of IPC is made out. [Jagdish Korku Vs. State of MLP.]  ...2418
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708 GIRar (1860 T 45). €T 409 — WAwf1$ faaxer yomelt d -
arwIfEE = Hy — affreiRa — aie e gorelt & ofaefa wra 5
Ao FuER faaeer f5d w9 3g o9 weerat &t Gtar wmar @ Wt sfua
o @1 §B Waldad &l & — e faavor gorell @ sfavfa ¢@ sfaa
] ¥ P AN $ 9 7 Wd gArd vE@dl @ - yfy S9w = @0

SEAET BT 8 9 ALE.W. B €RT 409 BT JURTS giT @ | (St wive,
fa. 7.9.-3r57) . - . : ...2418

~ Penal Code (45 of 1860), Sections 419, 420, 467, 468, 471 &
120-B — See — Criminal Procedure Code, 1973, Section 438 [Pratap
Singh Vs. State of M.P.] _ _ ) «.2357

FUE Hledr (1860 FT 45). 8GRI 419, 420, 467, 468, 471 T 120—d} —
2@ — FUS FiAHYT Wiear 1973, a7 438 (WA fiw 4. @y wwv) ...2357

Penal Code (45 of 1860), Sections 419 & 468 — Appellant presented
himself as security for accused by affixing his photograph on the original
Krun-pustika belonging to one Kalu Bhil and presented himself before
the Magistrate as Kalu Bhil - Held — Krun-pustika is an official document
prepared by the Revenue Authority — The act of affixing photograph on
the original Krun-pustika of another person, when the original holder was
already dead, is alteration and is covered u/S 464 of IPC —Appeal is
dismissed. [Kamlesh Vs, State of M.P.] W *5

Tv wiear (1860 BT 45), TTY 419 7 468 — srdiameff 3 f&Ad H1e,
Ao @ [ FoT GRABT W AU BRIRE PraeTex wWd T afge @
gfiefa @ 9k W vwgd fear @ SveifteT @ wna wWd Fre Aid @
wa ¥ gwd g — afifafRa — = qRaer e miftrerd gy SR
foar T v& smway Twmdw @ — fedlt s afra 3 @ 30 giwer
W AT B e &1 @, 99 5 9o ane gd 9 @ g4 =,
afRkad¥ & U9 W, B 9T 464 B AR ¥ At @ — el wRw |
(@wde 4. 2y, wsa) . *5

Penal Code (45 of 1860), Section 420, Copyright Act, (14 of 1957),
Section 63 and C‘nmmal Procedure Code, 1973 (2 0of 1974), Section 482 —
Application for quashment of FIR — Allegation in written complaint that
applicants are manufacturing electric goods using similar trade mark, which
is registered in the name of M/s Vertex Manufacturing Co. Pvt. Ltd.,
therefore, customers were cheated — Held — Provisions of Copyright Act
are not applicable forthe purpose of electric products using same or similar

-
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trade mark - No complaint from any person or consumer that they have
been cheated —No offence made out w'S 420 of IPC — Application allowed
— Criminal proceedings pending before Trial Court quashed. [Kasim Ali
- 'Vs. State of M.P,] ' ...2624

TUS GIBdT (1860 W7 45), €IV 420, FIATAIlSI FG97 (1957 &7
14), EIT 63 {3 39S HIFAT GIadl, 1973 (1974 &7 2), &IRT 482 — ToF T
yfadeT at FffrefeT 33 o 87 sndeT — falaa Remw & av sftees
g fo g e adaw Aw@ERt Farfat @ i @ gsflea =R
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&, FUfIT TEDT @& W vd gAT ~ AffEiRa — sfafarafrer st 3
YU WA FUAT WA AR 4T 9l figd Swel @ 9wt @ yates
&g @, 78l st & — fpely ft =afa srerar SwAieT BT WS Wiy v
- 3 Rrera € - Add. @) aRT 420 B FAUT PIE ANy ALY AT & —
AR o ~ FFERer SreE @ Wi dfia aftse srfafal sfrafed]
(@R arelt f4. 7w, wow) ...2624

Penal Code (45 of 1860), Sections 465 & 501 — See — Criminal
Procedure Code, 1973, Section 199 [Pramod Kumar Vs. State of M.P.]

«.2129
FUg FIEaT (1860 BT 45); HIUV 465 T 501 — @@ — 3vs HHIT
gfear, 1973, grT 199 (WM AR 4. 7.9, W=w) ...2129

Penal Code (45 of 1860), Section 498-A — Cruelty — Cruelty.u/S
498-A has two fold meaning, physical torture and mental injury — Mental
injury would be more subtle than physical torture — When statement
contains mental cruelty then quashment is not warranted. [Meena
Sharma (Smt.) Vs. State of ML.P.] ...2385

TUT WIRdT (1860 BT 45) ERT 498—F — FHXaT — ST 498—T &
- HONd mXAT B X Use, ¥, UNIRE Ao v9 Arafye @it — widRe
AT A g ¥ qEiae afy aftre wfed Sdh 2 — w9 wo 7 Al
®xal B 94 Aafdse g, 99 AfrevsT Y amavasar & 1 @ el
(sh=<dh) fa. 7.y, w=7) ...2385

Penal Code (45 of 1860), Sections 498-A & 306 — Wife of
applicant committed suicide —Father of the deceased stated in his Marg

Statement and statement u/S 161 of Cr.P.C. that applicant used to beat .

and quarrel with the deceased for demand of dowry — Held — From the
statement of the parents of the deceased, there is no act of instigation
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to commit suicide on behalf of the applicant, so prima facie, no case
made out for offence u/S 306 of LP.C.— Charge uw/S 306 of LP.C. quashed
—So far as the charge u/S 498-A of L.P.C. is concerned, sufficient prima
facic evidence available in statement of father of deceased — Trial
Court directed to proceed against the applicant for remaining charge

u/S 498-A of L.P.C. — Revision partly allowed. [Vinod Singh Bhagel Vs.
‘State of MLP.] . . ' 2067
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Penal Code (45 ofI 860), Sections 498-A, 323, 506 r/w Section
34— See— Criminal Procedure Code, 1973, Section 482 {Meena Sharma
(Smt.) Vs. State of M.P.] . ...2385

TUE WiaT (1860 T 45), SINTY 498—Y, 323, 506 mmﬁﬁr T 34
— 2@ — gvs wipar wiXal 1973 T 48z (P (i) fa .
) - ...2385

Penal Code (45 of 1860), Sections 498-A & 506/34, Dowry
Prohibition Act (28 of 1961), Section 4 and Protection of Women Sfrom
Domestic Violence Act (43 of 2005), Sections 2(F), 2(S), 3 & 12 - Issuance
of notice to the petitioner — Female relatives — Registering the complaint
against petitioner — Shared houseliold - Respondent wife is living
separately with her parents for quite sometime - Petitioner may be a female
relative of the respondent but it cannot be said that she wasa member of
shared household — Petitioner married sister-in-law of respondent wife is
living her life separately with her husband —She cannot be included in the
term to be “a relative” — Since allowing the prosecution is likely to cause
a rift in the matrimonial lifé and happiness of the petitioner which is totally
uncalled for — Therefore, domestic violence case against petitioner is
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quashed. [Preeti Vs. Neha) 2132

TUS GIBGT (1860 @T 45) HITY 496—V T 506,34, 787 AIST
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Practice —~ Appeal~ An appeal is the “right of entering a superior
court and invoking its aid and interposition to redress an error of the
Court below” and though procedure does surround an appeal the central

idea is the right — The right-is a statutory right and it can be
circumseribed by the conditions of the statute granting it — Itis nota -

natural or inherent right and cannot be assumed to exist unless provided
by the statute. [J.B. Mangaram Mazdoor Sangh Vs, J.B. Mangaram
Karamchari Union] ...1958

qﬁwﬁ—m—wm"ﬁaﬁwaﬁzﬁ:ﬁqym
T BY IR AR @ IR AY UF wwd) werwaT qu weEy v
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ﬁawmmwmﬁaaﬁaﬁmwmﬁmwﬁrwmww&mq
g | (S AR qegy ww L oL S sdar Ifre)  L..1958

Practice (Criminal) — Any subsequent development in criminal
proceeding cannot absolve a person from his criminal Hability — It can

be seen only at the relevant time when the offence was allowed to have ,

been committed. [Vishwa Jagriti Mission (Regd) Vs. M.P. Mansinghka
Charities] %16
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_ 'Practiée‘(CriminaD — Remand of the case where _chal"ge’ is wrongly
framed — Held — No need to remand the case though the charge u/S 376-A
was found to be not sustainable—The accused was found properly convicted
w/S 302 & 376(2)() of IPC — It cannot be said that unless.a charge u/S

376-A of IPC is proved, the accused/appellant cannot be effectively
punished. [State of MLP. Vs. Veerendra] ‘ ~ (DB)...2595

PRewr () — wiet Tad wv ¥ grig frfaa 53 @3 st
ar 51 gROIYT — AfREiRT — Zafi o 376 @ sy sy Rer
T 7@ W I TR T, uaver S aRefa R we # S e
T — afgd @ WEH. B anr 302 W@ 376(2)(i) @ Faid aufag
fegT T ST G AT < g% d wer W1 weur ¢ f5 wa 9% o
W, B aw s76—¢ B Fawfa swae Rig T Elwr 8, W U@
st/ anfiarefl ® gArd w9 @ TRsT @Y fear o awar (L9, I

fy. dR=) . ' (DB)...2595

. Preparation & Reyisiﬂn of Market Value Guidelines Rules, M.P,
2000, Rule 3(2)(b) and Stamp Act (2 of 1899), Section 47 A — Ultra
vires — Section 47-A of the Indian Stamp Act 1899 — The guidelines
issued by the Valuation Committee are in furtherance of the Rules of
1975 read with Rulés of 2000 and not-a new dispensation created
thereunder, so as to invoke the principle of “Delegatus-non poltest
delegare” — Moreover, the delegation is to evolve norms for
determination of minimum value, as has been provided in Section 47-A
of the Act — It is not a case of excessive delegation or a matter
conferring parallel powers in the Valuation Board to evolve norms
related to determination of market value — Further, the minimum value
prescribed by the Valuation Board merely serves as a guideline and
non-binding on the Registering Authorities — The Registering
Authorities are free to determine the market value of the property as
per the principles set out in the Act read with Rules of 1975, rather
obliged to do so— Petition dismissed. [Ramprasad Vs. Central Valuation
Board] N ... (DB)..2218
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~ Prevention of Corruption Act (49 of 1988), Sections 7 & 13 (D)(d)
and Criminal Procedure Code, 1973 (2 of 1974), Sections 397.& 482 -
High Court’s powers of revision — Quashment of charges —
Reappreciation of evidence — Impermissibility — Held —~ High Court
should not unduly interfere — No meticulous.examination is needed for
considering whether the case would end in conviction or not, at the
stage of framing of charge or quashing of charge —~ There is sufficient
prima facie evidence to frame charge ~ Order of the court below does
not suffer from any irregularity, illegality or perversity — Not called
for any interference — Petition dismissed. [V.K. Sharma Vs. State of
M.P] (DB)...2561

RTFIY 79100 RIS (1988 &7 49), arerd 7 7 13(1)(S) v
TOS AFAT WL, 1973 (1974 BT 2), INTY 397 T 482 — e ANAT Y
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TIfier | (@3, =l fa sy, rs) - (DB)...2561

. Prevention of Corruption Act (49 of 1988), Section 13(2) r/w
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13(1)(d) —1Seé _ Criminal Procedure Code, 1973, Section 482 [Yash
Vidyarthi Vs. Central Bureau of Investigation, New Delhi] . ...*17

srseraIv FrareeT affyad (1988 1 49), ST 13(2) WEwioa grr
13(1)(S}) — ?G — TvS HHIT Wigwl, 1973, FIRT 452 (mw faemefl fa. d=<@
R afe R, = qEd) _ L 17

. Prevention of Corruption Act (49 of 1988), Section 19 and
Criminal Procedure Code, 1973 (2 of 1974), Section 482 - Sanction —
Petitioner raised an objection with regard to taking cognizance of the
case against him on the ground that there was no proper sanction to
prosecute him in accordance with the provisions of Section 19(1)(c) of
the Act, 1988 — Held — Trial Court has.not committed any error of law
. in observing that the question of valid sanction can be considered at -
the time of passing judgment — Petition disposed of. [S.S. Agnihotri
Vs. State of M.P.] ' : (DB)...2396

grergIT [4arevT ST (1988 BT 49) EIRT 19 T T0€ HiHIT Aidl,
1973 (1974 BT 2), €T 482 — Fordt— ardl 3 vud fwg A »1 WA fad
o @ wam ¥ 39 eiuR W gy sorn T afifRm 1988 BT AR 19(1)(¥)
a%mafa%mﬁmarﬁﬁm%gvﬁﬂﬁqﬁﬂﬁaﬁﬂ%—aﬁﬁaﬁ
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ﬁéamﬁmwmmﬁﬂmﬁwmm'mm%—
et P (gugd. aftvesh i wussy) (DB)...2396

Prevention of Food Adulteration Act (37 of 1954), Section
2(ix)(k), Rule 32, 7(ii) r/w Section 16 (1)(a)(ii) and Criminal Procedure
Code, 1973 (2 of 1974), Section 482 — Application for quashing of
proceedings in criminal case on the ground that PFA Act, 1954 is
repealed by Food Safety And Standards Act, 2006 (FSSA) as per
notification $.0. 1855 (E) dated 29.07.2010, whereas the alleged
offence was committed on 29.11.2010 —Held = As per Section 97(4) of
FSSA, no Court can take cognizance under Repealed Act after expiry
of three years from the date of commencement of the Act,— FSSA
commenced on 29.07.2010 & PFA repealed w.e.f. 05.08.2011 — Court
can take cognizanceunder Repealed Act till 28.07.2013 — Court rightly
took cognizance on 12.08.2011 — No mierits in applicatibn — Therefore,
it is dismissed. [Manik Hiru Jhangiani Vs. State of M.P.] L ...2405
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Prevention of MoneyLaunderingAc_t, 2002 (15 of 2003), Section

4 — Offences Cognizable and Non Bailable — Offence of money
laundering is punishable with rigorous imprisonment for'a term not
less than 3 years extending to 7 years and with fine ~ Section 4 read
- with Second Schedule of Cr.P.C. makes clear that offences under the
*Act are cognizable and non-bailable. [Vijay Madanlal Choudhary Vs,
Union of India] : : ¢ .e2492

TTIET FIIeT Sffyam, 2002 (2003 BT 15) srer 4 — LECEE) ]
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Prevention of Money Laundering Act, 2002 (15 0f2003), Section
19 and Prevention of Money Laundering Rules, 2005, Rule 3 —
Provision u/S 19 empowers specified officers to arrest a person by
following prescribed procedure ~ Rules requires the arresting officer
to forward a copy of order of arrest and the material to the adjudicating
officer in a sealed cover. [Vijay Madanlal Choudhary Vs. Union of
‘India] o ' ...2492
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s gfem) . 2492

Prevention of Money Laundering Act, 2002 (15 of 2003), Section
43 — Central Government vide notification dated 01.06.2006 designated
“Sessions Court” not “Sessions Judge” as Special Court for trial of
offences under Section 4 — Additional Sessions Judge is covered within
the meaning of Sessions Court in terms of Section 9 of Cr.P.C. -
Additional Sessions Court is competent for trial of the case. [Vijay
Madanlal Choudhary Vs. Union of India] ...2492

grenieT fAarer wfﬁrﬁ‘fw 2002 (2003 BT 15), €T 43 — L
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Prevention of Money Laundering Act, 2002 (15 of 2003), Section
65 — Applicability — Section 71— Overriding effect — Under the Act,
investigating officer is not Police Officer — No procedure prescribed
for investigation of offence under the Act — Held — Procedure prescribed
. under Cr.P.C. required to be followed for investigation under the Act.
[Vijay Madanlal Choudhary Vs. Union of India] ...2492

gFEaT FARr Sfefaas, 2002 (2003 &7 15), ST 65 — FAISTAT
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Prevention of Money Laundermg Rules, 2005, Rule 3 See —
Prevention of Money Laundering Act, 2002, Sectlon 19 [Vijay Madanlal
Choudhary Vs, Union of India] . e 2492
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Prisoners (Attendance in Courts) Rules, M.P., 1958, Rule 6 -
See — Criminal Procedure Code, 1973, Sections 397 & 401 [Shankar

Vs. State of M.P.] e *9

7= (=rman # wuRefy) FaE wa. 1958, FrIT 6 — B —
U AlFAr Wigar, 1973, grerg 397 7 401 (Tex fa. 7u. w=a)  ...*9

Prohibition of Smoking in Public Places Rules, 2008, Rule 2,
3 & 4 — See — Cigarettes and Other Tobacco Products (Prohibition of
Advertisement and Regulation of Trade and Commerce, Production,
Supply and Distribution) Act, 2003, Sections 3, 4, 6 & 21 [Restaurant
& Lounge Vyapari Association Vs. State of M.P.] © o we*14

GIdul® v 9v gHrT #7 Jfomer fam, 2008, A9 2 3 7 4
- 7@ — Re giv o aarg, oogre (fammgT @7 afods aife arare aer
qIfrey, gogre+l, Ara dlv fauver oy f3faggw) aftfagy, 2003, sy 3
4 6 7 27 A=< s AW AN vaifiee f4. 9.9, wwa) ...014

Protection of Women from Domestic Violence Act (43 of 2005),
Sections 2(F), 2(S), 3 & 12 — Sée — Penal Code, 1860, Sections 498-A
& 506/34 [Preeti Vs. Neha] ...2132

e BT W afarsd aﬂwvﬂwszféfﬁrw(zaos BT. 43), STV
2(v%), 2(vw), 3 7 12 — I — TV WRAGL 1860, ARTY 498—T T 506,/ 34
@Ry fy. Aam) ) ...2132

Protection of Women from Domestic Violence Act (43 of 20035),
Sections 3 & 12 — Complaint filed by sister against brothers for not
giving share in ancestral property — Conduct of petitioners not covered
within the meaning ‘Domestic Violence’ — Complaint quashed — Petition
allowed. [Rajkishore Shukla Vs. Asha Shukla] ...2375

R feer & gieran’ &1 Geeor 9T (2005 BT 43) STIG 3 T 12
— Uqe Wafwr ¥ BT 7 /W P IR 989 7 AEE & e A wgE
f&ar — ArERrT &7 raRyr e, ffEr @ srfsrfa aresifea 19 - wRare
ARrEfed — WiEer F9R | (afsmz gaar . s gaen) ...2375

Protection of Women from Domestic Violence Act (43 of 2005),
Sections 12, 18, 22 & 3 Explanation I (iv)(a) — Order allowing.
application filed u/S 12, 18 & 20 0f 2005 Act affirmed in appeal — Called
in question on the ground that it relates fo the period between 17.05.2003
and 13.07.2005, whereas, the Act came into force w.e.f. 26.10.2006 —
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Hence, the Act is not retrospective in operation — Held — While looking
into a complaint u/S 12 of the Protection of Women from Domestic
Violence Act, 2005, the conduct of the parties even prior to the coming
into force of the Protection of Women from Domestic Violence Act, -
could be taken into consideration —The situation comes within the ambit
- of Section 3 of the Protection of Women from Domestlc Violence Act,
2005 — No interference is warranted — Revnslon is dismissed. [Hamf
Khan Vs. Shanno Bee] - . ..2355
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Public Trusts Act, M.P. (30 of 1951 ), Section 2 and Civil Courts
Act, M.P (19 of 1958), Sections 2 (1), 3, 7, 15(2)(3) — Suit for declaration
and permanent injunction filed directly before the Court of ADJ —
Held — As per section 7(1) of the Act of 1958, the Court of District
Judge is the Principal Civil Court of original jurisdiction and as per
section 7(2) of the Act of 1958, the function of the District Judge can
be discharged by the ADJ, if there exists a general or special order by
the District Judge assigning him the said work — Whereas, in this
case, there exists no general or special order, so the impugned order
is set aside — According to Section 15(2) and Section 15(3) of the Act of
1958, Trial Court was directed to submit record of suit to the District
Judge for appropriate orders — District Judge to pass orders to transfer
the record either to appropriate Court or to any other Court of
competent jurisdiction — Petition allowed. [Jai Prakash Agrawal Vs,
Anand Agrawal} ‘ ...2170
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Public Trusts-Act, M.P. (30 of 1951), Sections 8, 9, & 26 (1)(c) -
Application filed before Registrar, Public Trust for recording change
in the entries in the Trust Register— It is not in dispute that private
respondents were not heard by the Registrar, Public Trust before

- passing order — There is no material that the private respondents were
duly served — Opportunity of hearing was not provided to the private
respondents and the Registrar, Public Trust has passed the impugned
order in a most mechanical manner without considering the provisions
of ML.P. Public Trust Act — Order passed by Registrar of Public Trust
quashed — Case remanded back to Registrar and after granting an
opportunity of hearing to-all parties, he shall be free to pass appropriate
order in dccordance with law. [Subhash Vs. Poonamchand] (DB)...2154
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Recognised Examination Act, M.P. (10 of 1937), Sections 3 & 4
— 8See — Criminal Procedure Code, 1973, Section 438 [Pratap Singh
Vs. State of M.P.] ..2357

TIaTYI g Il 7.9, (193? BT 10), IRTY 3 T 4 — ?F
— UT Fiaar @iedl, 1973, €T 438 (4au fe fa. 7.9, w=w)  ...2357

Representation of the People Act (43 of 1951), Sections 14 &
66 — See — Constitution — Article 329 [Chandra Prakash Sharma Vs.
The State Election Commission, M.P.] 4

ale glofafired SRfFaT (1951 BT 43) SRIG 14 7 66 — 3@ —
afaerT — Wazg(ﬁmmﬁaﬁammw Ta.qY).)
)

Representation of the People Act (43 of 1 951), Section 87 -- See
- Civil Procedure Code, 1908, Order 9 Rule 8 [Peeyush Sharma Vs.
Vashodhra Raje Scindhia] ...1984

i AP SRR (1951 @7 43), ST 87 — 36 — Rif¥er wiar
dfedr, 1908, FRer g 477 8 (fyy el 14, @enerT v Riftem)  ...1984

Representation of the People Act (43 of 1951), Sections 99 &
123 — Issuance of notice to Chief Minister — Bribery — When the act
alleged against Chief Minister falls within the definition of sub clause
(b) of clause (A) of sub Section 1 of Section 123 of the Representation
of the People Act then notice be issued — No harm in issuing the notice
to Chief Minister who may cross examine the witnesses produced by
the petitioner whe spoke against him in this petition —Notice be issued
under Section 99 of the Representation of the People Act on payment
of necessary process fee as per law. [Antar Singh Darbar Vs. Shri
Kailash Vijayvargiya] " ...1986
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Representation of the People Act (43 of 1951), Sections 109 &
110 - Election - Non-prosecution or abandonment is not a withdrawal
" — Withdrawal is positive or voluntary act — Non-prosecution or
abandonment might have caused due to negligence, indifference,
inaction or even incapacity or inability to prosecute — But it cannot be
equated to that of withdrawal. [Peeyush Sharma Vs. Vashodhra Raje
Scindhia] - ..1984

e AFRRIeT T (1951 #r 43), S0 109 7 110 — FraraT
~ APTEl BT APESA T Y AYar yRearr A, S9 anuw e 98y @
— AMH AT FHRIAT JUAT WhHBs $& & — a1 afrRsT T frar
ST AT SBT IREATT He7 Suar, Serfar, afpaar seqT 987 o
fo afrate= o<t ¥ A@war seEr et @ R BT B whar @ —
Wy 9 W ¥ WA P aER T A o wedr) (fgy w f
FeiteRT ot Rifera) ...1984

Right to Children of Free and Compulsory Education Act, (35
of 2009), Section 6 and Constitution — Article 21 (A), 45 & 51(4) ~
Petitioners are Aided Educational Institution — Getting Grant-in-Aid
from the State Government — Establishment of new primary schools in
the same area by the State/local bodies challenged — Held — As per
Article 21(A) & 45 of-the Constitution, it is a constitutional mandate
and duty on part of the Welfare State to provide free & compulsory
education to all children of the age of six to fourteen years — So Section
6 of Right to Children of Free and Compulsory Eduction Act 2009 does

not become a hurdle for establishment of such institutions — Impugned .

order by no stretch of imagination infringes the right of petitioner to
- impart education — Petition dismissed with cost of Rs. 5000/-. [Aided
Primary School, Rajgarh Vs. State of M.P.] ...2159

frgew s sifyard arer Rrar &1 sifrere sfram, (2009 @7 35),
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fodt 1 fawR a@ fer uTm o @ I @ sfter o1 afvdws S
BT & — 6. 5000/ — B AT B A1 ArfEresT wnfier | (U2 v W@,
IerTe 4. 1. ) ...2159

Right to Information Act (22 of 2005), Section 2(J) — Definition
“nght to information” means the right to information accessible under
this Act, which is held by or under the control of any public authority —
Purpose of Right to Information Act is to provide information which
are kept in form of document or otherwise by any Public Authority —
This provision does not override the provisions of Evidence Act. [Antar
Singh Darbar Vs. Shri Kailash Vijayvargiya] ...1986

T BT aferare Iffraa (2005 @1 22), T 2(R) — 9RETET —
AT o1 AR @1 A 3w afutw @ dote gad oW ywer ©

aftrer @ € W fadfl @i dite R gaRT 9 ® seat swe g

¥ IEfl9 @ — I & AftEr affrm w1 gt 5§ e $ us
1 8 ol [FH AF I IR B U SWRY @ WY | FeEr
arae vl gY € — % SUNH, Wi AfRPReT @ Suden uw afremdt =Y
gar 21 (oo e s fa. s damer faoaadfa) ...1986

Right to Information Act (22 of 2005), Section 2(j) — See —
Evidence Act, 1872, Sections 63 & 65 [Narayan Singh Vs. Kallaram @
Kalluram Kushwaha] %6

GG ST ITerwTe JIE7TT (2005 FT 22), T 2(F) — T@ — "y
SIferfrr, 1872, E?7?T§f6‘3 7 65 (TRIAT fiE fa WRTHBIB‘WLW
FIGTET) . ¥6

Scheduled Caste & Scheduled Tribe Orders (Amendment) Act,
(108 of 1976), Section 4, Second Schedule Part VIII — See — Panchayat
Nirvachan Niyam, M.P. 1995, Rule 40-4 [Vidhya Manji (Smt.) Vs. ML.P.
State Election Commission] . ...1876

AT TG T T waonla AR (Fena) Jfefra (1976 #T
108), T 4, fg<dfiar st wr- VII — @& — garra FafaT Ay 34
1995, [a7 so(7) (farmr wish (Morf) fa. w0, ¥e sadwe sihw=) .. 1876

Service Law — Appointment — Petitioner selected for the post
of Kanisht Apoorti Adhikari and Inspector Weights and Measurements
— However, no appointment order was issued — It was recorded that
the petitioner was prosecuted for the offence under Section 147,323,
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325 & 452/34 of IPC - However, trial court already acquitted the
petitioner — Held — Petitioner is qualified for appointment, as he had
successfully fulfilled other requisites — Authority/Police Authorities
cannot sit over the judgment of the court— Thus, writ petition allowed.
[Ravindra Singh Vs. State of M.P.) . -..*8

ST Ay — A — Tl sfto aqRf. aReN @ P

Tt @ 7% ¥ A7 T = autfy, w1 Pgfn e W W@ fear

AT o1 — g7 Affalaa fear @ & g a7, @Y g 147, 323, 305
U9 452734 B savia FRARra fea mar ar - qenfy, famer ey
#Wﬁmﬁﬁwﬁmﬁm—aﬁﬁaﬁﬁ—wmm%@
g 2, waifs St o= aavawaY weeaqd® v @Y eff —
wiftren / qfere witrerir <mare 3 fofa @ w98 e et & -
Fava e oifaeT #vR) (di Rig 3. 70, o) w8

Service Law — Appointment — Petitioner was selected — Criminal
case was registered against the petitioner for commission of offences
punishable u/S 294, 323, 451, 506-B & 34 of I.P.C. — He was acquitted
after giving benefit of doubt — Held — Petitioner has been acquitted
from the offences after trial — The Trial Court specifically observed
that false implication of the petitioner in the case cannot be ruled out —
There was a quarrel between the parties and a counter case was also
lodged against the complainant party —Authority did not consider the
case of the petitioner in proper perspective and rejected the
candidature of the petitioner only on the ground that the petitioner
was tried for commission of offence — This approach of the authority is
not proper —Impugned order dated 23.12.2014 quashed ~ Respondent
was not justified in rejecting the petitioner’s candidature — Petition is
allowed. [Pushpendra Mishra Vs. State of M.P.] ...1936

AT 3 - Frglea — ardft a1 a7 far war — w1EE. 3 anrd
294, 323, 451, 506—1 Ud 34 @ Fafa Tved sy HINT T g
mﬁ@ﬁmmﬁwumﬁﬁmw—ﬁégmmﬁﬁaw
ﬁwaaﬁmw—mﬁrﬁafﬁa—ﬁaﬁﬁwmmﬁﬂﬁ
qugEd far T R - fEre < ¥ AR v ¥ a8 wder a8
& 9owr & qrf ¥ oo snfass 9 §or W@ frar ST wwar @ ~
THGRI & e SST §AT AT T URAT 967 & g o a19er a9 A
T BT AT o — RN F Al § wiet W) sfuw wRier § R
o {50 vd 713 39 amaR w ar) @ a=ffar Preg wy @ ¥ g

al

T



INDEX | 101

SR & BY AN &1 =R fHar & o — st @1 g giesior
Sfad adf ? — anefim andw fATe 23.12.2014 afirafvsa — 3=ft ¥
gafdfar feew o § uwlT faftr v &Y o — arfaet soR) (qu=
R fa. 1. =) . ' ...1936

Service Law — Appointments — Irregular & illegal — Difference
— Where the persons employed possess the prescribed qualification
and working against sanctioned posts, but selected without due process,
the appointment is irregular — But where the persons appointed do not
possess the prescribed minimum qualification and not working against -
the sanctioned posts, the appointment is illegal. [Geeta Rani Gupta
(Dr.) Vs. State of M.P.] " (FB)...2148

war fafer — fFrgf¥aar — afatia 7 adea — gav — 8] Faifaa
=ifya fafea ardar vad 2 v Wao gwl @ faeg adfka &, Wy S5
o weaw, whpar @ faer fear wan e, ast Prgfr afafm @ - o
wet Frgaa fag 1 =fda fafsa <gaw adar 8 v & 9o wfiga
ua?a%ﬁmmﬂ?aﬂiﬁﬁ gl frgfea sida @1 (far o= ar (1) fa
qy. 11—4) ‘ . (FB)...2148

Service Law — Compassionate appointment —Petitioner’s father
did not suffer an accidental death while in service and had died on
account of heart attack — Petitioner’s case does not fall within the
scheme of compassionate appointment, 2013 as amended vide
notification dated 24.12.2014 — Petition dismissed. [Ankit Verma Vs.
M.P. Madhya Kshetra Vidyut Vitran Company] .. 2504

ar fAfr — agewr frgfea — ot @ fyor 9@ dar. & wd g5
gﬁwﬁqqaﬁgs‘mﬁqmamﬁm&—ggs‘ AT ST THOT
AfRpaT fa® 24.12.2014 g1 Woifera @ Prgfaa AR 2013 @
Hada 8] Arar 8 — arfaer @i | (e aqf fa L. m&#aﬁqa
faa=or &) ‘ ..2504

Service Law — Continuation of Service — Petitioner appointed
as counsellor in RCH project on contractual basis on 13.06.2007 for
one year, which was further extended up to 31.03.2010 — Contract was
not renewed and services terminated on 15.09.2010 after giving one
month’s notice — No fresh advertisement for the post — Held —~ Contract
period of petitioner is over and the project itseif has come to an end,
no case of interference — Petition dismissed. [Vijay Kumar Mandloi
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Vs. State of M.P.] ...1954

. @ar R — dar et veer — A 13.06.2007 B UF 9 B AT
Ifaer 9 smuR W IRl wE. oRaer  wmeiesrar @ wg # ffgaa
gaT o9 31.03.2010 9 W geTE AT — WfygT TdwT T 9 9 o
Ud A8 &7 Nfeg 21 @ Sud 15.09.2010 &1 |9T AT T & TS —
g 8 31¥ a1 e 98 — atifefRa — arl @) vl safa g
g g 2 w ooy @ e gt 9@t 2, sWET ST 9SeeT T8 —
gifuer eier| (Qog £9r 9y fa. 7.0, ooy) ...1954

Service Law — Departmental Enquiry — First enquiry report
dated 01.06.2005 — Challenge as to — Representation by delinquent
employee before Disciplinary Authority — Not afforded opportunity of
defence — Disciplinary Authority ordered for re-enquiry — Second
Enquiry Report submitted on 24.07.2006 — Challenge as to by
prosecution — Grounds — Enquiry Officer did not permit the prosecution
to lead evidence and directly recorded the statement of defence— Again
Disciplinary Authority ordered for de-novo enquiry — Challenge as to
— Petition — Whether in the facts and circumstances of the case, de-
novo enquiry is permissible — Held — The Second Enquiry Officer did
not permit the prosecution to Iead evidence and directly recorded the
statement of defence — So second enquiry is vitiated from inception
because first right of prosecution to establish the charges was taken
away — De novo enquiry is permissible on a technical ground or on the
ground of procedural infirmity — No fault found in the order impugned
—Petition dismissed. [Parmanand Sharma Vs. State of ML.P.]  ...*12

War faffr — faarfiy wig — 99 g gfadsT @@ 01.06.2005
— g7 — AN FHEAN FR R TR @ wma S
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Service Law — Increment — Held — (A) An employee appointed in
accordance with the Recruitment Rules which makes passing of the Hindi
Typing Test essential, would be entitled to increment only after passing
such test— (B) If the Recruitment Rules are silent with regard to entitlement
to the grant of increment on passing the Hindi Typing Test, then in such a
case if the requirement of passing Hindi Typing Test is incorporated in
the letter of appointment, the employee would be entitled to increment
only after passing the Hindi Typing Test — (C) Where the Recruitment
Rules provide that preference would be given to the candidate who has
passed Hindi Typing Test, in such a case also the employee would not be
entitled to grant of increment, if the order of appointment contains such a
stipulation. He would be entitled to grant of increment from the date of
passing Hindi Typing Test — (D) Where under the policy as well as letter
of appointment provide for passing of Hindi Typing Test, in such a case
the employee wpulil be entitled to increment only after passing Hindi Typing
Test — (E) If an employee has been appointed under the policy either of
compassionate appointment or regularization and if policy provides for
requirement of passing Hindi Typing Test essential, the concerned
employee would be entitled to benefit of increment only after having passed
Hindi Typing Test, even in the absence of such a stipulation in the letter of
appointment — (F)The decision rendered in the case of State of M.P. Vs.
Ounkarlal, 2011(3) MPLJ 404 and State of M.P. & ors. Vs. Ku. Ramani
Bai Bhagat, 2013(1) MPHT 96 do.not lay down correct proposition of law.
[Manoj Kumar Purchit Vs. State of M.P.] (FB)...1861
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T8) Bfl, 3% I qedas vl s«iivl o 39 e @ duegfa o
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Fedad wWar Iafivfl o=+ 31 wd aqulew s19 W M wefta wfad
a9d F ) gedaa wian sofivf #33 @ s @ dogfa @ oM Bq
THAX BT — (@) 7.9 14, afererd, 2011(3) v flL.ud . 404 TuT 9.
‘uxom w9 a9 4 3. e e |, 2013(1) vrdgEd 96 & wwal
¥ fag gy fofg fafer &7 9@ ufure=ney & goe o v 1 @
FAR qifed [ 9.9, =) _ (FB)...1861

Service Law — No work, no pay — Recovery of monetary benefits
— The Principle of “No work no pay” would not be applicable universally,
but would apply in such cases where the employee himself was found
responsible for not discharging the duties of the post —In a case where
the employer was in fault in not allowing the employee to work on a
post carrying higher pay scale because of any reason, the principle of
“No work, no pay” would not be attracted — Order directing recovery
of monetary benefit retrospectively set aside — Petition allowed. [Shashi
Prabha Pandey (Dr.) Vs. State of M.P.] ...1884

dar fafer — oy 78 @ a7 T — 91w el F aepelt — e
] af a9 T o1 fagra wEwife we | arg 9 ', o) 9w S+
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— grfast d9x | (@l gar ue? (=1) fa. 7.4, 3rea) ...1884

‘Service Law - Panchayat Raj Evam Gram Swaraj Adhiniyam,
M.P. 1993 (1 of 1994), Sections 86 & 95— Madhya Pradesh Panchayat
Adhyapak Samvarg (Employment and Conditions of Service) Rules
2008 — Policy — Whether the posting of teachers teaching in schools in
Panchayat area to Model or Excellent Higher Secondary Schools within
the same district run by the State Government amounts to deputation



INDEX 105

— Held — Teachers teaching in schools in Panchayat area are paid by
the State Government out of the funds allocated by the State
Government and State Government having overall control over such
schools through Collectors and DEOs — Such teachers though under
rules being under the control of Zila Panchayat, if are posted in Model
or Excellent Higher Secondary School within the same district run by
the State Government, cannot be said to be on deputation. [Komal
Kumar Kanjoliya Vs. State of M.P.] «.2258

_ dar Ry — varaa e vT TI w9 JRATE, 77 1993 (1994
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gHT 8 ®er o wear! (shhd AR swfaar i Ay we)  ...2258

Service Law — Promotion — Value of Assessment made by the
reporting officer in ACR — Held — Assessment made by the reporting
officer is of paramount importance in the series of the authorities which
assessed the performance of an employee for the purpose of Writing
ACR and cannot be overlooked or ignored by the reviewing officer or
accepting officer in a casual manner — Objectivity is required to
disagree with the assessment of reporting officer so as to reach to a
conclusion about the exact performance of the employee —Held —ACRs
should not be used as a tool to settle scores — Petitioner constantly
received excellent grades by his reporting officer — Respondents
directed to consider the case of the petitioner on his filing
representation and to convene review DPC, if petitioner is found
eligible. [Shyam Kishore Dixit Vs. State of M.P.] 1977

dar Ry — gai=fr — Rule @7 are el Fvr s T
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Service Law ~ Qualification Jor the post — 1t lies in the domain
of the administrative and policy decisions — No interference unless
violation of constitutional and statutory provision or found to be having
no reasonable nexus with the function and duties attached to the post.
[Pawan Bharadwaj Vs. State of M.P.] ...2486
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w9 ¥ SR &N 7 URn WY (e aRE L 7 T) ...2486

" Service Law — Regularization — Irregular appointment can be
regularized — But illegal appointment can not be. [Geeta Rani Gupta
(Dr.) Vs. State of M.P.] ' (FB)...2148_
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8- ade gl & ==l | (frar Tt g (<) . 3w, =) (FB)...2148

Service Law — Regularization — Petitioner appointed on
contractual basis for fixed tenure — In advertisement fixed tenure
contract appointment mentioned — Held — No right of regularization or
extension of period of contract after completion of contract period.
[Pawan Bharadwaj Vs. State of M.P.] ...2486
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Sick Industrial Companies (Special Provisions) Act, 1985 (1of

. 1986) as amended by Act No. 12 of 1 994, Section 22 — Bank Guarantee

— Bank Guarantee was furnished on behalf of the Contractor to secure -
the liability due to non fulfillment of the terms and conditions of the
work—The bank guarantee is a separatecontract befween the petitioner
and the Bank — The Bank Guarantee ought to have been encashed on
demand by the petitioner — Guarantee is not in respect of any Joan or
advance granted to an industrial company — BIFR and AAIFR has no
jurisdiction to question encashment of the Bank gnarantee— The Bank
is directed to encash the bank guarantee forthwith and also pay the
interest — Writ Petition allowed. [Narmada Valley Development
Authority Vs. The Appellate Authority for Industrial & Financial
Reconstruction] (DB)...1908
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Stamp Act (2 of 1899), Section 47 (4) — Instruments under
valued — How to be dealt with — Admittedly the documents were
submitted after the cut-off date for registration — Therefore, respondent
No. 1 is not entitled for the benefit of the relaxation as per circular
dated 12.05.2006 — The State Government is enfitled to get the stamp
duty because the instrument was presented after cut-off date —
Respondent No. 1 to pay the deficit stamp duty. [State of MLP. Vs.

~ MUs. Saifi Timber Mart] ‘ " (DB)...2446
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Stamp Act (2 of 1899), Section 47 A — See — Preparation &

Revision of Market Vilue Guidelines Rules, M.P, 2000, Rule 3(2)(b) =

[Ramprasad Vs. Central Valuation Board) (DB)...2218
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s Rgral” a1 sar amar gt OTHT gAIeror (A 7.y, zooo,
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Succession Act, Indian (39 of 1 925), Section 63 —See— Evidence .

Act, 1872, Section 3 [Latoreram Vs. Kunji Singh] ...2313

| IOIESIY sy mva?:v(mzé FT 39), GI%T 63 — ¥ — wrey
SFTTT, 1872, 61T 3 (@R fa, T~ Rig) ...2313

Succession Act, -Indian (39 of 1925), Section 276 — See — Ciyil -

Procedure Code, 1908, Order 14 Rule 5 & Order 8 Rule 1(A)(3)
[Pratibha Mohta Vs. Sanjay Baori] L . *13

. TR A AR (1925 BT 39), aGRT 276 — PE —
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years preceding the Bid Due Date, have received payments for
construction, such that the sum total thereof is more than Rs. 562/~ .
Crores” — Bid Due Date is 24.02.2016 — Value of present project is
Rs. 224.82 Crores — Petitioner submitted bid with technical capacity
information for the period from'01.04.2011-31.03.2012 to 01.04.2015-
15.02:2016 — Petitioner failed to furnish financial information from
01.04.2010 till 31.03.2011 — Held — The words “over the past five years”
“preceding the Bid Due Date” would not include the financial
information for the period from 01.04.2015 to 15.02.2016, as the Bid
due date'is 24.02.2016 and non-submission of financial information from
01.04.2010 to 31.03.2011 resulted in violation of the terms in clause
2.2.2.2 of the Tender document & for this reason, the requirement of
receipt of Threshold Technical Capacity of Rs. 562/- Crores over the
past five years is also not met out — Petition is dismissed
notwithstanding the fact that the petitioner has offered the lowest bid.

[Bansal Construction Works Pvt. Ltd. (M/s.) Vs. M.P. Road
Development Corporation Ltd. ] (DB)...2511 _
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"Trade Marks Act (47 of 1999), Sectic;n 115 (4) - As per allegation
in FIR, applicants committed offence u/S 102 of the Act —Police Officer
not below the rank of Deputy Superintendent of Police, shall obtain opinion
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of Registrar before search & seizure —In present case, procedure has not
been complied with — Court is not competent to take cognizance of the
offence w/S 103 of the Act — To continue such proceedings is misuse of
process of law. [Kasim Ali Vs. State of M.P.] T 2624
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Urban Land (Ceiling and Regulatwn) Act, (33 0of 1976), Section
10 and Urban Land (Ceiling and Regulation) Repeal Act (15 of 1999)
— Mutation of name in revénue records — Due to non- compliance of
Section 10(5) and 10(6) of the Urban Land (Ceiling and Regulation)
Act, 1976, physical possession has not been taken from holder on the
date of commencement of the Repeal Act, however, the proceedings
shall stand abate — — Respondents shall record the name of thé petitioner
in revenue papers — Petition allowed [Thamman Chand Koshta Vs.
State of M.P.] ..1896
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VAT Rules, M.P., 2006, Rule 4(5) — See - Judicial Service Pay
Revision, Pension and other Retirement Benefits Rules, M.P, 2003,
Rule 9 [Praveen Shah Vs. State of M.P.] 7
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" Vishwavidyalaya Adhiniyam, M.P. (22 of 1973), Section 37 —
Awadesh Pratap Singh Vishwavidyalya Ordinance 16(1) — Forged Mark
Sheet — Petltloner on the basis of forged marksheets of graduation
appeared i in Post Graduate Examinations and thereafter got job —
University called upon the petitioner to submit original marksheet but
- he did not furnish on a plea that entire record have washed away in
flood —Information was called from University Examination Cell and
it was found that petitioner had not passed graduate examination —
University rightly cancelled the marksheets. [Shacheendra Kumar
Chaturvedi Vs. Awadesh Pratap Singh Vishwavidhyalya] = ...1925
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‘Words’ & ‘Phrases’ — ‘Summarsr Inquiry’ and ‘Decision’ -
Defined. [Chandra Prakash Sharma Vs. The State Election
Commission, M.P.] ] %4
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Workmen’s Compensation Act (8 of 1923}, Section 4-A— Interest
— Date of payment of interest — Held — As per Section 4-A(3) of the
Workmen’s Compensation Act 1923 and also as per the dictum of Apex
Court in Pratap Narain Singh Deo’s Case (AIR 1976 SC 222) and Siby
George case (2012(134) FLR 1064), the interest is payable from the
date of accident - Appellant entitled to interest @ 12% p.a. from the
date of accident till the payment of compensation. [Chhagan Sikarwar
(Smt.) Vs. Lokendra Singh Dhakare] ...2303
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Workmen’s Compensation Act (8 of 1923), Section 4-A— Interest

—~ Denial thereof — Whether Commissioner for Workmen’s
Compensation has any discretion in disallowing the claim of interest
as per Section 4(A) of Workmen’s Compensation Act, 1923 — Held -
No, as per Section '4-A(3) of Workmen’s Compensation Act, 1923
whenever an employer is in default in payment of compensation, for
. whatever reasons, the Commissioner ‘shall direct for payment of
_interest @ 12% p.a. and the Commissioner has no discretion in the
matter and levy of interest is mandatory. [Chhagan Sikarwar (Smt.)
Vs. Lokendra Singh Dhakare] ...2303
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IMPORTANT ACTS, AMENDMENTS, CIRCULARS,
NOTIFICATIONS AND STANDING ORDERS.

THE BENAMI TRANSACTIONS (PROHIBITION)
AMENDMENTACT, 2016
NO. 43 OF 2016

[Received the assent of the President on the 10th August, 2016 and
published in the Gazette of India (Extraordinary) Part II, Section 1,
dated 11.08.2016, Page no. 1-22]

An Act further to amend the _Benami Transactions
(Prohibition) Act, 1988.

Beit enacfed by Parliament in the Sixty-seventh Year of the Republic
of India as follows:—

1. Short title and commencement (/) This Act may be called the
Benami Transactions (Prohibition) Amendment Act, 2016.

_ (2) It shall come into force on such date as the Central Government
may, by notification in the Official Gazette, appoint, and different dates may
be appointed for different provisions of this Act and any reference in any such
provision to the commencement of this Act shall be’construed as a reference
to the coming into force of that provision.

2. Insertion of ncw heading before section 1. In the Benami
Transactions (Prohibition) Act, 1988 (45 of 1988) (hereinafter referred to as

the principal Act), before section 1, the following heading shall be inserted,
namely:— .
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: “CHAPTER1

PRELIMINARY.”

- 3. Amendment of section 1. In section 1 of the principal Act, for
sub-section (7), the following sub-section shall be substituted, namely:—

“(1) This Act may be called the Prohibition of Benami Property
Transactions Act, 1988 (45 of 1 988).”.

4. Substitution of new section for section 2. For section 2 of the
principal Act, the following section shall be substituted, namely:—

‘2. Definitions. In this Act, unless the context otherwise
requires,—

(1) “Adjudicating Authority” means the Adj udicating
Authority appointed under section 7; L

(2) “Administrator” means an Income-tax Officer as

defined in clause (25) of section 2 of the Income-tax Act, 1961
(43 of 1961);

(3) “Appellate Tribunal” means the Appellate Tribunal

established under sectiop 30;

(4) “Approving Authority” means an Additional
Commissioner or a Joint Commissioner as defined in clauses
(1C) and (28C) respectively of section 2 of the Income-tax
Act, 1961 (43 of 1961);

(5) “attachment” means the prohibition of transfer,
conversion, disposition or movement of property, by an order
issued under this Act; :

(6) “authority” means an authority referred to in sub-
section (1) of section 18;

(7) “banking company” means a company to which
the provisions of the Banking Regulation Act, 1949 (10 of
1949), applies and includes any bank or banking institution
referred to in section 51 of that Act;

ul
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(8) “benami prope_rty;’ means any property which is
the subject matter of a benami transaction and also includes
the proceeds from such property;

(9) “benami transaction” means,—
(4) a transaction or an arrangement—

(a) where a property is transferred to, -
or is held by, a person, and the consideration
- for such property has been provided, or paid
by, another person; and

(b) the property is held for the

I immediate or future benefit, direct or indirect,

of the person who has provided the

consideration, except when the property isheld
by—

(i) a Karta, or amember of aHindu undivided
family, as the case may be, and the property is held
for his benefit or benefit of other members in the family
and the consideration for such property has been
provided or paid out of the known sources of'the Hindu
undivided family;

(ii) a person standing ina fiduciary capacity
for the benefit of another person towards whom he
stands in such capacity and includes a trustee, executor,
partner, director of a company, a depository or a
participant as an agent of a depository under the
Depositories Act, 1996 (22 of 1996) and any other
person as may be notified by the Central Government
for this purpose;

(ifi) any person being an individual in the name
of his spouse or in the name of any child of such
individual and the consideration for such property has
been provided or paid out of the known sources of
the individual;

(iv) any person in the name of s brother or
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sister or lineal ascendant or descendant, where the
names of brother or sister or lineal ascendant or
descendant and the individual appear as joint-owners
in any document, and the consideration for such
property has been provided or paid out of the known
sources of the individual; or

(B) a transaction or an arrangement in respect
of a property carried out or made in a fictitious name;
or

) (C) a transaction or an arrangement in respect
of a property where the owner of the property is not
aware of, or, denies knowledge of, such ownership;

(D) atransaction or an arrangement in respect
of a property where the person providing the
consideration is not traceable or is fictitious;

Explanation.—For the removal of doubts, it is hereby
declared that benami transaction shall not include any
fransaction involving the allowing of possession of any property
to be taken or retained in part performance of a contract
referred to in section 53A of the Transfer of Property Act,
1882 (4 of 1882), if, under any law for the time being in
force,—

(i) consideration for such property has been
provided by the person to whom possession of
property has been allowed but the person who Has

granted possession thereof continues to hold ownership

of such property;

(ii) stamp duty on such transaction or
arrangement has been paid; and

(iii) the contract has been registered.

(10) “benamidar’ means a person or a fictitious
person, as the case may be, in whose name the benami
property is transferred or held and includes a person who lends

~ hisname;

T
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(11) “Bench” means a Bench of the Adjudicating
Authority or the Appellate Tribunal, as the case may be;

(12) “beneficial owner” means a person, whether his
. identity is known or not, for whose benefit the benami property
is held by a benamidar; .

(13) “Board” means the Central Board of Direct Taxes.
constituted under the Central Boards of Revenue Act, 1963
(54 0f 1963);

(14) “director” shall have the same meaning as
assigned to it in clause (34) of section 2 of the Companies
Act, 2013 (18 0f2013);

(15) “executor” shall have the same meaning as
assigned to it in clause (¢) of section 2 of the Indian Succession
Act, 1925 (39 of 1925);

(16) “fair market value”, in relation to a property,
means—

(i) the price that the property would ordinarily fetch
on sale in the open market on the date of the transaction; and

(ii) where the price referred to in sub-clause (i) isnot
ascertainable, such price as may be determined in accordance
with such manner as may be prescribed;

(17) “firm” shall have the same meaning as assigned to
itin section 4 of the Indian Partnership Act, 1932 (9 0f 1932)
and shall include a limited liability partnership as defined in the
Limited Liability Partnership Act, 2008 (6 of 2009);

(18) “High Court” means—

(i) the High Court within the jurisdiction of
- which the aggrieved party ordinarily resides or carries
on business or personally works for gain; and

(i) where the Government is the aggrieved
party, the High Court within the jurisdiction of which
the respondent, or in a case where there are mcre than
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one respondent, any of the respondents, ordinarily
resides or carries on business or personally works for
gaim;

(19) “Initiating Officer” means an Assistant
Commissioner or a Deputy Commissioner as defined in clauses
(94} and (194) respectively of section 2 of the Income-tax
Act, 1961 (43 of 1961); -

(20) “Member” means the Chairperson or the Member
of the Adjudicating Authority or the Appellate Tribunal, as the
case may be; .

(21) “notification” means a notification published in the
Official Gazette and the expression “notified” shall be construed
accordingly;

(22) “partner” shall have the same meaning as assigned
to it in section 4 of the Indian Partnership Act, 1932 (9 of
1932), and shall include,—

(a) any person who, being a minor, has been
admitted to the benefits of partnership; and

(b) a partner of a limited liability partnership
formed and registered under the Limited Liability
Partnership Act, 2008 (6 of 2009);

(23) “partnership” shall have the same meaning as
assigned to it in section 4 of the Indian Partnership Act, 1932
(9 0£ 1932), and shall include a limited liability partnership
formed and registered under the Limited Liability Partnership
Act, 2008 (6 of 2009); .

(24) “person” shall include— |
(i) an individual;
(7i) a Hindu undivided family;
(iii) a company;

(iv} a firm;
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(v) an association of persons or a body of
individuals, whether incorporated or not;

‘ (vi) every artificial juridical person, not falling
under sub-clauses (i) to (v);

(25) “prescribed” means prescribed by rules made
under this Act;

(26) “property” means assets of any kind, whether
movable or immovable, tangible or intangible, corporeal or
incorporeal and includes any right or interest or legal documents
or instruments evidencing title to or interest in the property
and where the property is capable of conversion into some
other form, then the property in the converted form and also
includes the proceeds from the property;

(27) “public financial institution” shall have the same .
meaning as assigned to it in clause (72) of section 2 of the
Companies Act, 2013 (18 of 2013);

(28) “Special Court” means a Court of Session
designated as Special Court under sub-section (7} of section
50;

(29) “transfer” includes sale, purchase or any other
form of transfer of right, title, possession or lien;-

(30) “trustee” means the trustec as defined in the
section 3 of the Indian Trusts Act, 1882 (2 of 1882);

(31) words and expressions used herein and not
defined in this Act but defined in the Indian Trusts Act, 1882
(2 of 1882), the Indian Succession Act, 1925 (39 of 1925),
the Indian Partership Act, 1932 (9 of 1932), the Income-tax
Act, 1961 (43 of 1961), the Depositories Act,1996 (22 of
1996), the Prevention of Money-Laundering Act, 2002 (15
of 2003), the Limited Liability Partnership Act, 2008 (6 of
2009) and the Companies Act, 2013 (18 0£2013), shall have

the same meanings respectively assigned to them in those
Acts.’.



J/84

S. Insertion of new heading before section 3. Before section 3 of
the principal Act, the following heading shall be inserted, namely:—

“CHAPTERII
PROHIBITION OF BENAMI TRANSACTIONS>

6. Amendment of section 3. In section 3 of the principal Act,—
(a) sub-section (2) shall be omitted;

-(B) sub-section (3) shall be renumbered as sub-section (2)
thereof: )

(¢) after sub-section (2) as so renumbered, the following sub-
section shall be inserted, namely:—

“(3) Whoever enters into any benami transaction on
and after the date of commencement of the Benami
Transactions (Prohibition) Amendment Act, 2016, shall,
notwithstanding anything contained in sub-section (2), be
punishable in accordance with the provisions contained in
Chapter VIL.”;

(d) sub-section (4) shall be omitted.

7. Amendment of section 4. In section 4 of the principal Act, sub-
section (3) shall be omitted.

8. Substitution of new sections for sections 5 and 6. For sections
5 and 6 of the principal Act, the following sections shall be substituted,
namely:— '

“5. Property held benami liable to confiscation. Any
property, which is subject matter of benami transaction, shall be liable
to be confiscated by the Central Government,

6. Prohibition on re-transfer of property by benamidar.
(1) No person, being a benamidar shall re-transfer the benami

property held by him to the beneficial owner or any other person acting
on his behalf,

(2) Where any property is re-transferred in contravention of



J/85

the provisions of sub-section (1), the transaction of such property
shall be deemed to be null and void, -

(3) The provisions of sub-sections (1) and (2) shall not apply
to a transfer made in accordance with the provisions of section 190 of
the Finance Act, 2016 (28 of 201 6).”,

9. Insertion of new Chapters IIT to VII. After section 6 of the
principal Act, the following shall be inserted, namely:—

‘CHAPTER III
AUTHORITIES

7. Adjudicating Authority. The Central Government shall,
by notification, appoint one or more Adjudicating Authorities to

exercise jurisdiction, powers and authority conferred by or under this
Act.

~ 8.Composition ofAuthority.AﬁAdjudicatingAuthority shall
consist of a Chairperson and at least two other Members.

9. Qualifications for appointment of Chairperson and
Members. (1) A person shall not be qualified for appointment as the
Chairperson or a Member of the Adjudicating Authority unless he,—

(@) has been a member of the Indian Revenue Service
and has held the post of Commissioner of Income-tax or
equivalent post in that Service; or

(b) has been a member of the Indian Legal Service
and has held the post of Joint Secretary or equivalent postin
that Service.

{2) The Chairperson and other Members of the Adjudicating
Authority shall be appointed by the Central Government in such manner
as may be prescribed.

(3) The Central Government shal] appoint the senior most
Member to be the Chairperson of the Adjudicating Authority.
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10. Constitution of Benches of Adjudicating Authority.
(1) Subject to the provisions of this Act,—

(a) the jurisdiction of the Adjudicating Authority may
be exercised by Benches thereof;

(b) a Bench may be constituted by the Chairperson of
the Adjudicating Authority with two Members, as the
Chairperson may deem fit;

(c) the Benches of the Adjudicating Authority shall
ordinarily sit in the National Capital Territory of Delhi and at
such other places as the Central Government may, in
consultation with the Chairperson, by notification, specify;

(d) the Central Government shall, by notification,
specify the areas in relation to which each Bench of the
Adjudicating Authority mdy exercise jurisdiction.

(2) Notwithstanding anything contained in sub-section (1), the
Chairperson may transfer a Member from one Bench to another Bench.

11. Power of Adjudicating Authority to regulate its own
procedure. The Adjudicating Authority shall not be bound by the
procedure laid down by the Code of Civil Procedure, 1908 (5 of
1908), but shall be guided by the principles of natural justice and,
subject to the other provisions of this Act, the Authority shall have
powers to regulate its own procedure.

[2. Term of office of Chairperson and Members of
Adjudicating Authority. The Chairperson and Members -of the
Adjudicating:Authority shall hold office for a term not exceeding five
years from the date on which they enter upon their office, or until they
attain the age of sixty-two years, whichever is earlier and shall not be
eligible for reappointment,

13. Terms and conditions of services of Chairperson and
Members of Adjudicating Authority. (1) The salary and allowances
payable to, and the other terms and ¢onditions of service of the
Chairperson and other Members of the Adjudicating Authority shall
be such as may be prescribed.
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(2) Any vacancy caused to the office of the Chairperson or
any other Member shall be filled up within a period of three months
from the date on which such vacancy occurs.

14. Removal of Chairperson and -Menibers of
Adjudicating Authority. (1) The Central Government may, by order,
remove from office, the Chairperson or other Members of the
Adjudicating Authority, if the Chairperson or suchi other Member, as
the case may be,—

(a) has been adjudged as an insolvent; or

(b) has been convicted of an offence, involving moral
turpitude; or

(c) has become physically or mentally incapable of
acting as a Member; or

(d) has acquired such financial or other interest as is
likely to affect prejudicially his functions; or

(e) has so abused his position as to render his
continuance in office is prejudicial to the public interest.

(2) No Chairperson or Member shall be removed from his
office under clause (d) or clause (e) of sub-section () unless he has

‘been given a reasonable opportunity of being heard in the matter.

15. Member to act as Chairperson ir certain
circumstances. (1) In the event of the occurrence of any vacancy in
the office of the Chairperson by reason of his death, resignation or
otherwise, the senior most Member shall act as the Chairperson of -
the Adjudicating Authority until the date on which a new Chairperson,
appointed in accordance with the provisions of this Act to fill such
vacancy, enters upon his office.

" (2) When the Chairperson is unable to discharge his functions
owing to absence; illness or any other cause, the senior most Member
shall discharge the functions ofthe Chairperson until the date on which
the Chairperson resumes his duties.

16. Vacancies, etc., not to invalidate proceedings of
Adjudicating Authority. No act or proceeding of the Adjudicating
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Authority shall be invalid merely by reason of—

(a) any vacancy in, or any defect in the constitution of
the Authority; or

(b) any defect in the appointment of a person acting as
a Member of the Authority; or

(c) any irregularity in the procedure of the Authorlty '
not affecting the merits of the case.

17. Officers and employees of Adjudicatiﬁg Authority.
(1) The Central Government shall provide eachAdjudicating Authority
with such officers and employees as that Government may think fit.

(2) The officers and employees of the Adjudicating Authority
shall discharge their functions under the general supermtendence of
the Chairperson of the Adjudicating Authority.

_ " 18..Authorities and jurisdiction. (1) The followmg shall be
the authorities for the purposes of this Act, namely:—

(a) the Initiating Officer;

(b) the Appfoving Authﬁrity;
(c) the Administrator; and

(d) the Adjudicating Authority.

(2) The authorities shall exercise all or any of the powers and
perform all or any of the functions conferred on, or, assigned, as the
case may be, to it under this Act or in accordance with such rules as
may be prescribed.

19. Powers of authorities. (1) The authorities shall, for the
purposes of this Act, have the same powers as are vested in a civil
court under the Code of Civil Procedure, 1908 (5 of 1908), while
trying a suit in respect of the following matters, namely:—

(a} discovery and inspection;

(b} enforcing the attendance of any person, including
any official of a banking company or a public financial institution
or any other intermediary or reporting entity, and examining
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him on oath;

(¢) compelling the production of books of account
and other documents;

(d)issuing éommissions;
. -(e)receiving evidence on affidavits; and
- () any other matter which may be prescribed.

(2} All the persons summoned under sub-section (1) shall be
bound to attend in person or through authorised agents, as any authority
under this Act may direct, and shall be bound to state the truth upon
any subject respecting which they are examined or make statements,
and produce such documents as may be required.

. (3) Every proceeding under sub-section (1) or sub-section
(2) shall be deemed to be a judicial proceeding within the meaning of
section 193 and section 228 of the Indian Penal Code (45 of 1860).

(4) For the purposes of this Act, any authority under this Act
may requisition the service of any police officer or of any officer of the
Central Government or State Government or of both to assist him for
all or any of the purposes specified in sub-section (1), and it shall be
the duty of every such officer to comply with the requisition or direction.

(3) For the purposes of this section, “reporting entity” means
any intermediary or any authority or of the Central or the State
Government or any other person as may be notified in this behalf.

Explanation.—For the purposes of sub-section 3),
“intermediary” shall have the same meaning as assigned to it in clause
(n) of sub-section (7) of section 2 of the Prevention of Money-
Laundering Act, 2002 (15 of 2003).

20. Certain officers to assist in inquiry, ete. The following
officers shall assist the authorities in the enforcement of this Act,
namely:—

(@) income-tax authorities apiaointed under sub-section
(1) of section 117 of the Income- tax Act, 1961 (43 0f 1961);

(b) officers of the Customs and Central Excise
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Departments; -

(c) officers appointed under sub-section (1) of section
5 of the Narcotic Drugs and Psychotropic Substances Act,
1985 (61 of 1985);

1
(d) officers of the stock exchange recognised under
section 4 of the Securities Contracts (chulatwn) Act, 1956
(42 of 1956);

(e) officers of the Reserve Bank of India constituted
under sub-section (1) of section 3 of the Reserve Bank of
India Act, 1934 (2 0£1934);

() police;

(g) officers of enforcement appointed under sub-
section (I) of section 36 of the Foreign Exchange Management
Act, 1999 (40 of 1999); .

(h) officers of the Securities and Exchange Board of
India established under section 3 of the Securities and Exchange
Board of India Act, 1992 (15 of 1992);

(i) officers of any other body corporate constituted or
established under a Central or a State Act; and

(i) such other officers of the Central Government, State
Government, local authorities or banking companies as the
Central Government may; by notification, specify, in this behalf.

21. Power to call for information. (1) The Initiating Officer
or the Approving Authority or the Adjudicating Authority shall have
power to require any officer of the Central Government or State
Government or a local body or any person or officer who is responsible

for registering and maintaining books of account or other documents

containing a record of any transaction relating to any property or any
other person to furnish any information in relation to any person, point
or matter as in his opinion shall be useful for or relevant for the purposes
of this Act. '

(2) Without prejudice to sub-section (1), every officer or person
referred to in sub-section (1 ) shall furnish such information to any
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authority under this Act in such form and manner as may be prescribed.

22, Power of authority to impound documents. (1) Where
any books of account or other documents are prodticed before the
authority in any proceedings under this Act and the authority in this
behalf has reason to believe that any of the books of account or other
documents are required to be impounded and retained for any inquiry
under this Act, it may ihpound and retain the books of account or
other documents for a period not exceeding three months from the
date of order of attachment made by the Adjudicating Authority under
sub-section (3) of section 26:

Provided that the period for retention of the books of account
or other documents may be extended beyond a period exceeding three
months from the date of order of attachment made by the Adjudicating
Authority under sub-section (3) of section 26 where the authority
records in writing the reasons for extending the same.

(2) Where the authority impounding and retaining the books
of account or other documents, under sub-section (1) is the Initiating
Officer, he shall obtain approval of the Approving Authority within a
period of fifteen days from the date of initial impounding and seek
further approval of the Approving Authority for extending the period
. of initjal retention, before the expiry of the period of initial retention, if
S0 required. . .

(3) The period of retention of the books of account or other
documents under sub-section (7) shall in no case exceed a period of
thirty days from the date of conclusion cof all the proceedings under
this Act.

(4) The person, from whom the books of account or other
documents were impounded under sub-section (1), shall be entitled
to obtain copies thereof.

(3) On the expiry of the period specified under sub-section
+ (1), the books of account or other documents shall be returned to the
person from whom such books of account or other documents were
impounded unless the Approving Authority or the Adjudicating
.- Authority permits their release to any other person.
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23.Power of authority to conduct inquiry, etc. The Initiating
Officer, after obtaining prior approval of the Approving Authority, shall
have power to conduct or cause to be conducted any inquiry or
investigation in respect of any person, place, property, assets,
documents, books of account or other documents, in respect of any
other relevant matters under this Act.

‘ CHAPTERIV
ATTACHMENT, ADJUDICATION AND CONFISCATION

24, Notice and attachment of property involved in benami
transaction. (1) Where the Initiating Officer, on the basis of material
in his possession, has reason to believe that any person is a benamidar
in respect of a property, he may, after recording reasons in writing,
issue a notice to the person to show cause within such time as may be
specified in the notice why the property should not be treated as
benami property. '

(2) Where anotice under sub-section (1) specifies any property
as being held by a benamidar referred to in that sub-section, a copy
of the notice shall also be issued to the beneficial owner if his identity
is known.

(3) Where the Initiating Officer is of the opinion that the person

_ in possession of the property held benami may alienate the property

during the period specified in the notice, he may, with the previous
approval of the Approving Authority, by order in writing, attach
provisionally the property in the manner as may be prescribed, fora
period not exceeding ninety days from the date of issue of notice under
sub-section (1).

(4) The Initiating Officer, after making such inquires and calling
for such reports or evidence as he deems fit and taking into account
all relevant materials, shall, within a period of ninety days from the
date of issue of notice under sub-section (1),—

(a) where the provi—sional attachment has been made
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under sub-section (3), —

(1) pass an order continuing the provisional

attachment of the property with the prior approval of

- the Approving Authority, till the passing of the order

by the Adjudicating Authority under sub-section (3)
of section 26; or -

(ii) revoke the provisional attachment-of the
property with the prior approval of the Approving
Authority; .

(b) where provisional attachment has not been made
under sub-section (3),—

(i) pass an order provisionally attaching the -
property with the prior approval of the Approving
Authority, till the passing of the order by the
Adjudicating Authonty under sub-section. (3) 'of section
26; or

(ii) decide not to attach the property as
‘'specified in the notice, with the prior approval of the
Approving Authority.

(3) Where the Initiating Officer passes an order continuing the
provisional attachment of the property under sub-clause (i) of clause
(a) of sub-section (4) or passes an order provisionally attaching the
property under sub-clause (i) of clause (&) of that sub-section, he
shall, within fifteen days from the date of the attachment, draw up a
statement of the case and refer it to the Adjudicating Authority.

25. Manner of service of notice. (1) A notice under sub-
section (1) of section 24 may be served on the person named therein
either by post or as if it were a summons issued by a Court under the
Code of Civil Procedure, 1908 (5 of 1908).

(2) Any notice referred to in sub-section (I ) may be
* addressed— .

(i) in case'ofan individual, to such individual;

A}
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(if) in the case of a firm, to the managmg partner
or the manager of the firm;

(iii) in the case of a Hindu undivided family, to
Kartaor any member of such family;

(iv} in the case of a company, to the principal
officer thereof}

(v} in the case of any other association or body

of individuals, to the principal officer or any member
thereof;,

(vi) in the case of any other pérson (not being

an individual), to the person who manages or controls

his affairs.
26. Adjudication of benami property. (1) Onreceiptofa

reference under sub-section (5) of section 24, the Adjudicating
Authority shall issue notice, to furnish such documents, particulars or

-evidence as is considered necessary on a date to be spec1ﬁed therein,

on the following persons, namely:—

(a) the person specified as a benamidar

therein;
* (b) any person referred to as the beneficial

owner therein or identified as such;

(c) any interested party, including a banking
company; '

(d) any person who has made a claim in respect
of the property:

Provided that the Adjudicating Authority shall
issue notice within a period of thirty days from the date
on which a reference has been received:

Provided further that the notice shall provide a-

period of not less than thirty days to the person to
whom the notice is issued to furnish the information

L V]
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sought.

(2) Where the property is held jointly by more than one person,
the Adjudicating Authority shall make all endeavours to serve notice
to all persons holding the property:

Provided that where the notice is served on anyone of
the persons, the service of notice shall not be invalid on the
ground that the said notice was not served to all the persons
holding the property.

(3) The Adjudicating Authority shall, after—

(a) considering the reply, if any, to the notice
issued under sub-section (1); :

~ (b) making or causing to be made such inquiries
and calling for such reports or evidence as it deems fit; and

(c) taking into account all relevant materials,

provide an.opportunity of being heard to the person specified
as.a benamidar therein, the Initiating Officer, and any other
person who claims to be the owner of the property, and,
thereafter, pass an order—

(i) holding the property not to be a
benami property and revokmg the attachment
order; or

(ii) holding the property to be a
benamiproperty and confirming the attachment
order, in all other cases.

(4) Where the Adjudicating Authority is satisfied that some
part of the propertics inrespect of which reference has been made to
him is benami property, but is not able to specifically identify such
part, he shall record a finding to the best of his judgment as to which
part of the propertles is held benami.

_ (3) Where in the course of proceedlngs before it, the
. Adjudicating Authority has reason to believe that a property, other
than a property referred to it by the Initiating Officer is benami

4
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property, it shall provisionally attach the property and the p}ropcrty
shall be deemed to be a property referred to it on the date of receipt
of the reference under sub-section (3) of section 24.

t

(6) The Adjudicating Authority may, at any stage of the
proceedings, either on the application of any party, or swo motu, strike
out the name of any party improperly joined or add the name of any
person whose presence before the Adjudicating Authority may be
necessary to enable him to adjudicate upon and settle all the questions

involved in the reference.

(7) No order under sub-section (3) shall be pasécd after the
expiry of one year from the end of the month in which the reference
under sub-section (5) of section 24 was received.

(8) The benamidar or any other person who claims to be the
owner of the property may either appear in person or take the
assistance of an authorized representative of his choice to present his
case.

Explanation.—For the purposes of sub-section (8),
authorised representative means a person authoriséd in writing, being—

(i) a person related to the benamidar or such other person in
any manner, or a person regularly employed by the benamidar or
such other person as the case may be; or

(i) any officer of a scheduled bank with which the benamidar
or such other person maintains an account or has other regular dealings;
or

(iii) any legal practitioner who is entitled to practice in any
civil court in India; or

(iv) any person who has passed any accountancy examination
recognised in this behalf by the Board; or

{v) any person who has acquired such educational qualifications

as the Board may prescribe for this purpose.

27. Confiscation and vesting of benami property. (1)
Where an order is passed in respect of any property under sub-section
(3) of section 26 holding such property to be a benami property, the

4
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Adjudicating Authority shall, after giving an opportunity of being heard

to the person concerned, make an order conﬁscatmg the property

heldtobe a benamz property
Provided that where an appeal has been filed agamst the order

_of the Adjudicating Authority, the confiscation of property shall be

made subject to the order passed by the Appellate Tribunal under
section 46:

Provided further that the confiscation of the property shall be _

made in accordance with such procedure as may be prescribed.

(3) Nothing in sub-section () shall apply to-a property held
ot acquired by a person from the benamidar for adequate
consideration, prior to the issue of notice under sub-section (1) of

~ section 24 without his having knowledge of the benamitransaction.

(3) Where an order of confiscation has been made under sub-
section (1), all the rights and title in such property shall vest absolutely
in the Central Government free of all encumbrances and no
compensation shall be payable in respect of such confiscation.

(4) Any right of any third person created in such property with
aview to defeat the purposes of this Act shall be null and void.

(5) Where no order of confiscation is made upon the
proceedings under this Act attammg finality, no c1a1m shall lie agamst

~ the Government.

28. Management of properties confiscated. (1) The
Administrator shall have the power to receive and manage the property,
in relation to which an order of confiscation under sub-section (7) of
section 27 has been made, in such manner and subject to such
conditions, as may be prescribed.

(2) The Central Government may, by order published in the
Official Gazette, notify as many ofits officers as it thinks fit, to perform
the functions of Administrators.

(3) The Administrator shall also take such measures, as the

- Central Government may direct, to dispose of the property which is

vested in the Central Government under sub-section (3) of section

1/97
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27, msuch manner and subject to such conditions as may be prescribed.

29. Possession of the property. (/) Where an order of
confiscation in respect of a property under sub-section (7) 6f section
27, has been made, the Administrator shall proceed to take the
possession of the property.

(2) The Administrator shall,—

(a) by notice in writing, order within seven days of the
date of the service of notice to any person, who may be in
possession of the benami property, to surrender or deliver
possession thereof to the Administrator or any othér_ person
duly authorised in writing by him in this behalf;

(b) in the event of non-compliance of the order referred

. toinclause (@), orif in his opinion, taking over of immediate

possession is warranted, for the purpose of forcibly taking

over possession, requisition the service of any police officer

to assist him and it shall be the duty of the officet to comply
with the requisition.

CHAPTER V
APPELLATE TRIBUNAL

i ,
)

30. Establishment of Appellate Tribunal. The Central
Government shall, by notification, establish an Appellate Tribunal to

hear appeals against the orders* of the Adjudicating Authority under .

this Act.

* 31. Composition, etc:., of Appellate Tribunal. (I) The
Appellate Tribunal shall consist of a Chairperson and at least two
other Members of which one shall be a Judicial Member and other
shall be an Administrative Member. ,

(2) Subject to the provisions of this Act,—

(a) the jurisdiction of the Appellate Trlbunal may be
exercised by Benches thereof; .

Ly
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(b) a Bench may be constituted by the Chairperson
with two Members as the Chairperson may deem fit;

(c)the Benches of the Appellate Tribunal shall ordinarily
sit in the National Capital Territory of Delhi and at such other
places as the Central Government may, in consultation with
the Chairperson, by notification, specify;

(d) the Central Government shall, by notification,
specify the areas in relation to which each Bench of the
Appellate Tribunal may exercise its jurisdiction.

(3) Notwithstanding anything contained in sub-section (2), the
Chairperson may transfer a Member from one Bench to another Bench.

32. Qualifications for appointment of Chairperson and
Members of Appellate Tribunal. (1) A person shall not be qualified
for appointment as Chairperson of the Appellate Tribunal unless he is
a sitting or retired Judge of a High Court, who has completed not less
than five years’ of service. \ :

(2) Aperson shall not be qualified for appointment as aMember
unless he— \

"(a) in the case of a Judicial Mcmbel, has been a
Member of the Indian Legal Service and has held the post of
Additional Secretary or equivalent post in that Service;

(b) in the case of an Administrative Memter, has been

a Member of the Indian Revenue Service and has held the

. post of Chief Commissioner of Income-tax or equivalent post
in that Service. l

(3)No sitting Judge of a High Court shall be appoi‘nted under
this section except after consultation with the Chief Justice of the High
Court.

t

(4) The Chairperson or a Member holding a post as such in
any other Tribunal, established under any law for the time being in
force, in addition to his being the Chairperson or a Member of that
Tribunal, may be appointed as the Chairperson or a Member, as the
case may be, of the Appellate Tribunal under this Act.
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33. Terms and conditions of services of Chairperson and
Members of Appellate Tribunal. (1) The salary and allowances
payable to, and the other terms and conditions of service of the
Chairperson and other Members shall be such as may be prescribed
and shall not be varied to their disadvantage during their tenure.

-(2) Any vacancy caused to the office of the Chairperson or
any other Member shall be filled up within a period of three months
from the date on which such vacancy occurs: .

34. Term of office of Chairperson and Members. The
Chairperson and Members of the Appellate Tribunal shall hold office
for a term not exceeding five years from the date on which they enter
upon their office, or until they attain the age of sixty-five years,
whichever is earlier and shall not be eligible for reappointment.

- 35.Removal of Chairperson and Member from office in
certain circumstances. (1) The Central Government may, in
consultation with the Chief Justice of High Court, remove from office
of the qfnahperson or any Member, who—

’

(@) has been adjudged as an insolvent; or

j'" . (b) has been convicted of an offence which, in the

{ opinion of the Central Government involves moral turpitude;
= Or . - ’

4. (c) has become physicaily or mentally incapable; or

-,5 ' (@) has acquired such financial or other interest as is
" likely to affect prejudicially his functions; or

/ . (e) has so abused his position as to render his
continuance in office prejudicial to the public interest.

(2) The Chairperson or Judicial Member shall not be removed
froim his office except by an order made by the Central Government
after an inquiry made by Chief Justice of the High Court in which the
Chairperson or Judicial Member has been informied of the charges

.against him and given a reasonable opportunity of being heard in

respect of those charges. - - -
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(3) The Central Government may suspend from office the
Chairperson or Judicial Member inrespect of whom a reference of
conducting an inquiry has been made to the Chief Justice of the High
Court under sub-section (2), until the Central Government passes an
. order on receipt of the report of inquiry made by Chief J ustlce of the
- High Court on the referencc

(4) The Central Government may regulate the proced'ure for
inquiry referred to in sub-section (2) in the manner as may be
prescribed.

(5) The Administrative Member may be removed from his office
by an order of the Central Government on the grounds specified in
. sub-section (7) and in accordance with the procedure notlﬁed by the
Central Government: :

Provided that the Administrative Member shall no;c be removed
~ unless lie has been given an opportunity of being heard in the matter.

36. Vacang:ies, ‘etc., mot to invalidate pfoceeflipgs of
Appellate Tribunal. No act or proceeding of the Appellate Tribunal
shall be invalid merely by reason of—

(a) any vacancy in, or any defect in the coné;itution of
the Tribunal; or

(b) dny defect in the appomtment of a person acting as
a Member of the Tribunal; or

(c) any irregularity in the procedure of the Tribunal not
affecting the merits of the case.

37. Resignation and removal. The Chairperson or any other
Member may, by notice in writing under his hand addressed to the
Central Government, resign his office:-

Provided that the Chairperson or any othcr Member shall,
unless he is permitted by the Central Government to relinquish his
office sooner, continue to hold office until the expiry of three months
from the date of receipt of the notice or until a person duly appointed
as his successor enters upon his office or until the expiry of his term of
office, whichever is earlier.
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38. Member to act as Chairperson in certain
circumstances. (/) Inthe event of the occurrence of any vacancy in
the office of the Chairperson of the Appellate Tribunal by reason of
his death, resignation or otherwise, the senior-most Member shall act
as the Chairperson until the date on which a new Chairperson,
appointed in accordance with the provisions of this Act to fill such
vacancy, enters upon his office.

(2) When the Chairperson is unable to discharge his functions
owing to absence, illness or any other cause, the senior-most Member
shall discharge the functions of the Chairperson until the date on which
the Chairperson resumes his duties.

39._Staff of Appellate Tribunal. (/) The Central Government
shall provide the Appellate Tribunal with such officers and employees
as it may thinks fit.

(2) The officers and employees of the Appellate Tribunal shall
discharge their functions under the general superintendence of the
Chairperson.

(3) The salaries and allowances and other conditions.of service
of the officers and employees of the Appellate Tribunal shall be such,
as may be prescribed.

40. Procedure and powers of Appellate Tribunal. (I) The
Appellate Tribunal shall not be bound by the procedure laid down by
the Code of Civil Procedure, 1908 (5 of 1908), but shall be guided
by the principles of natural justice and, subject to the other provisions
of this Act, the Appellate Tribunal shall have powers to regulate its
own procedure.

(2) The Appellate Tribunal shall, for the purposes of discharging
its functions under this Act, have the same powers as are vested ina
civil court under the Code of Civil Procedure, 1908 (5 of 1908) while
trying a suit, in respect of the following matters, namely:—

(a) summoning and enforcing the attendance of any
person and examining him on oath;

(b) requiring the discovery and production of
documents; ‘
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(c) receiving evidence on affidavits; :

(d) éubj ectto the provisioris of sections 123 .and 124
of the Indian Evidence Act, 1872 (1 of 1872}, requisitioning
any public record or document or copy of such record or

_ document from any office; - o .

(¢) issuing commissions for the examination of witnesses

or documents; :

{p reviewing its decisions;

(g) dismissing a representation for default or deciding
it ex parte;

(h) setting aside any order of dismissal of any
representation for default or any order passed by it ex parte;

(i) any other matter, which may be,‘prescribe(ui by the
Central Government. '

(3) An order made by the App ellate Tribunal under this Act
* shall be executable by it as a decree of civil court and, for this purpose,
the Appellate Tribunal shall have all the powers ofacivil court.

(4) Notwithstanding anything contained iri sub-section (3), the
Appellate Tribunal may transmit any order made by it to a civil court
having jurisdiction and the civil court shall execute the order as if it
were a decree made by that court.

- (5) All proceedings before the Appellate Tribunal shall be
deemed to be judicial proceedings within the meaning of sections 193
and 228 of the Indian Penal Code (45 of 1860) and the Appellate
Tribunal shall be deemed to be a civil courtfor thé purposes of sections
345 and 346 of the Code of Criminal Procedure, 1973 (2 of 1974).

41. Distribution of business amongst Benches of
Appellate Tribunal. Where any Benches are constituted, the
Chairperson may, from time to time, by notification, ‘make provision
as to the distribution of the business df_ the Appellate Tribunal amongst
the Benches and also provide for the matters which may be dealt with
by each Bench. . ' )
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" cases.Onthe application of any of the parties and notice to the parties,

42. Power of Chaﬁpemon of Appellate Tribunal to transfer

and after hearing them, or on his own motion without any notice, the
Chairperson of the Appellate Tribunal may transfer any case pending

 before one Bench, for disposal, to any other Bench. .

43. Decision to be by majority. If the Members of a Bench

-consisting of two Members differ in opinion on any point, they shall

state the point or points on which they differ, and make a reference to
the Chairperson of the Appellate Tribunal who shall either hear the
point or points himself or refer the case for hearing on the poirit or

" points by one or more of the other Members and the point-or points

shall be decided according to the opinion of the majority of the
Members of the Appellate Tribunal who have heard the case, including
those who first heard it. . )

44, Menibers, etc., to be public servants. The Chairperson,

... Members and other officers and employees of the Appellate Tribunal,

the Adjudicating Authority, Approving Authority, Initiating Officer,

Administrator and the officers subordinate to all of them shall be .

" deemed to be public servants within the meaning of section 21 of the
'~ * " Indian Penal Code (45 of 1860).

-+ as may be prescribed, to the Appellate Tribunal against the order.
- passed by the Adjudicating Authority under sub-section (3) of section

45, Bar of jurisdiction of civil courts. No civil court shall

have jurisdiction to entertain any suit or proceeding inrespectofany . -

matter which any of the authorities, an Adjudicating Authority or the

'Appellate Tribunal is empowered by or under this Act to determine,

and no injunction shall be granted by any court or other forumin respect

“of any action taken or to be taken in pursuance of any power conferred

by or under this Act.

_ 46. Appeals to Appellate Tribumal: (1) Any person,
including the Initiating Officer, aggrieved by an order of the Adjudicating
Authority may prefer an appeal in such form and along with such fees,

26, within a period of forty-five days from the date.of the order.

(2) The Appellate T{ibunal may entertain ény appeal after the
said period of forty-five days, if it is satisfied that the appellant was

0

=



J/105
prevented, by sufficient cause, from filing the appeal in time.

(3) Onreceipt of an appeal under sub-section (1); the Appellate
Tribunal may, after giving the parties to the appeal an opportunity of
being heard, pass such orders thereon as it thinks fit. '

(4) An Appellate Tribunal whiie déciding the appeal shall have
the power— o '

(a) to determine a case finally, where the evidence on
record is sufficient;

(b) to take additional evidence or to require any
evidence to be taken by the Adjudicating Authority, where the
Adjudicating Authority has refused to admit evidence, which
ought to have been admitted; ~

" (c) to require any document to be produced or any”
witness to be examined for the purposes of proceeding before
it; .

(d) to frame issues which appear to the Appellate

Tribunal essential for adjudication of the case and refer them
to the Adjudicating Authority for determination; -

(e) to pass final order and affirm, vary or reverse an
order of adjudication passed by the Adjudicating Authority
and pass such other order or orders as may be necessary to
meet the ends of justice: ‘

(5) The Appellate Tribunal, as far as possible, may hear and
finally decide the appeal within a period of one year from the last date
of the month in which the appeal is filed.

47. Rectification of mistakes. (/) The Appellate Tribunal
or the Adjudicating Authority may, in order to rectify any mistake
apparent on the face of the record, amend any order made by it under
section 26 and section 46 respectively, within a period of one year
from the end of the month in which the order was passed. )

(2)No amendment shall be made under sub-section (1), if the
amendment is likely to affect any person prejudicially, unless he has
been given notice of intention to do so and has been given an
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opportunity of being heard.

48. Right to representation. (I) A person preferring an
appeal to the Appellate Tribunal under this Act may either appear in
person or take the assistance of an authorised representative of his

. choice to present his case before the Appellate Tribunal.

(2) The Central Government may authorise one or more of its

. officers to act as presenting officers on its behalf, and every person so

authorised may present the case with respect to any appeal before
the Appellate Tribunal.

Explanation.—For the purposes of this section, “authorised
representative’ means a person authorised by the appellant in writing
to appear on his behalf, being— -

(1) aperson related to the appellant in any manner, or
a person regularly employed by the appellant; or

(ii) any officer of a scheduled bank with which the
appellant maintains an account or has other regular dealings;
or

(i} any legal practitioner who is entitled to practice in
any civil court in India; or

(iv) any persbn who has passed any accountancy
examination recognized in this behalf by the Board; or

(v) any person who has acquired such educational
qualifications as the Board may prescribe for this purpose.

49. Appeal to High Court. (1) Any party aggrieved by any
deciston or order of the Appellate Tribunal may file an appeal to the
High Court within a period of sixty days from the date of
communication of the decision or order of the Appellate Tribunal to
him on any question of law arising out of such order..

(2) The High Court may entertain any appeal after the said
period of sixty days, if it is satisfied that the appellant was prevented
by sufficient cause from filing the appeal within the period specified in
sub-section (7).

¥



ihor

(3) Where the High Court is sausﬁed that a substantial question
of law is involved in any case, it shall formulate that question.

(4) The appeal shall be heard only on the question so

‘ forriulated, and the respondents shall, at the hearing of the appeal, be

allowed to argue that the case does not involve such question.

(5) Nothing in this sub-section shall be deemed to take away
or abridge the power of the court to hear, for reasons to be recorded,
the appeal on any other substantial question of law not formulated by
it, if it is satisfied that the case involves such question.

'(6) The High Court shall decide the question of law so
formulated and deliver the judgment thereon containing the grounds
on which any decision is founded and may award any cost as it deems
fit. ‘

(7) The High Court may determine any issue which—

(a) has not been determined by the Appellate Tribunal;
or ‘

(b) has been Wrongl_y determined by the Appellate
Tribunal, by reason of a decision on such question of law as is
referred to in sub- section (1).

(8) Save as otherwise provided in this Act, the prowsmns of
the Code of Civil Procedure, 1908 (5 of 1908), relating to appeals to
the High Court shall, as far as may be, apply in the case of appeals
under this sectlon

CHAPTER VI
SPECIAL COURTS

" 50. Speclal Courts. (1) The Central Government, in
consultation with the Chief Justice of the High Court, shall, for trial of
an offence punishable under this Act, by notification, designate one or
more Courts of Session as Special Court or Special Courts for such
area or areas or for such case or class or group of cases as may be

* specified in the notification.
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(2) While trying an offence under this Act, a Special Court
shall also try an offence other than an offence referred to in sub-section
(1), with which the accused may, under the Code of Criminal
Procedure, 1973 (2 of 1974), be charged at the same trial. A

(3) The Special Court shall ﬁo’t take cognizance of any offence
punishable under-this Act except upon a complamt in writing made

" by—

. (15 the authority; or

(ii) any officer of the Central Government or State
Government authorized in writing by that Government bya -
general or special order made in this behalf.

(4) Every trial under this section shall be conducted as
expeditiously as possible and every endeavour shall be made by the
Special Court to conclude the trial within six months from the date of

filing of the complaint.

51. Appllcatlon of Code of Criminal Procedure, 1973 to

: proceedmgs before Special Court. (1) Save as otherwise provided
" inthis Act, the provisions of the Code of Criminal Procedure, 1973

(2 0£1974), shall apply to the proceedmgs before a Special Court
and the persons conducting the prosecution before the Special Court,
shall be deemed to be.Public Prosecutors:

Provided that the Central Government ay also appoint for
any case or class or group of cases, a Special Public Prosecutor. -

(2) A person shall not be qualified to be appointed as a Public

* Prosecutor or a Special Public Prosecutor under this séction unless,

the Public Prosecutor has been in practice as an advocate fornot less
than seven years, and the Special Public Prosecutor has been in
practice as an advocate for not less than ten years in any court.

_ (3) Every person appointed as a Public Prosecutor or a Special
Public Prosecutor under this section shall be deemeéd to be a Public

- Prosecutor within the meaning of clause () of section 2 of the Code

of Criminal Procedure, 1973 (2 of 1974) and the provisions of that .
Code shall have effect accordingly.
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52. Appeal and revision. The High Court may exercise, so

, far as may be applicable, all the powers conferred by Chapter XXIX

or Chapter XXX of the Code of Criminal Procedure, 1973 (2 of
1974), on a High Court, as if a Special Court within the local limits of

~the jurisdiction of the High Court were a Court-of Session trying cases
within the local limits of the jurisdiction of the High Court.

CHAPTER VII
* OFFENCES AND PROSECUTION

53. Penalty for benami transaction. (1) Where any person
-enters into a benami transaction in order to defeat the provisions of
any law or to avoid payment of statutory dues or to avoid payment to
creditors, the beneficial owner, benamidar and any other person who
abets or induces any person to enter into the benamz transaction,

shall be guilty of the offence of benamitransaction.

(2) Whoever is found guilty of the offence of benami
transaction referred to in sub-section (7) shall be punishable with
rigorous imprisonment for a term which shall not be less than one

 year, but which may extend to seven years and shall also be liable to

fine which may extend to twenty-five per cent. of the fair market value
of the property.

54. Penalty for false information. Any person who is
required to furnish information under this Act knowingly gives false

' information to any authority or furnishés any false document in any

proceeding under this Act, shall be punishable with rigorous
imprisonment for a term which shall not be less than six months but
which may extend to five years and shall also be liable to fine which
may extend to ten per cent. of the fair market value of the property.

55. Previous sanction. No prosecution shall be instituted
against any person in respect of any offence under sections 3, 53 or
section 54 without the previous sanction of the Board.”.

10. Substitution of new Chapter VIII for sections 7 and 8. For

sections 7 and 8 of the principal Act, the following shall be substituted,
namely:— :
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‘CHAPTER VIII
MISCELLANEOUS

56. Repeal of provisions of certain Acts. (7) Sections 81,
82.and 94-of the Indian Trusts Act, 1882 (2 of 1882), section 66 of
the Code of Civil Procedure, 1908 (5 of 1908) and section 281 A of
the Income-tax Act, 1961(43 of 1961), are hereby repealed.

(2) For the removal of doubts, it is hcreby declared that nothing
in sub-section (1) shall affect the continued operation of section 281A.
of the Income-tax Act, 1961 (43 of 1961} in the State of Jammu and
Kashmir.

57. Certain transfers to be null and void. Notwithstanding
anything contained in the Transfer of the Property Act, 1882 (4 of
1882) or any other law for the time being in force, where, after the -
issue of a notice under section 24, any property referred to in the said
notice is transferred by any mode whatsoever, the transfer shall, for
thepurposes of the proceedings under this Act, be ignored and if the
property is subsequently confiscated by the Central Government under
section 27, then, the transfer of the property shall be deemedtobe
null and void.

58. Exemption. (I) The Central Government may, by
notification, exempt any property relating to charitable or religious
trusts from the operation of this Act.

(2)Every notification issued under sub-section (I) shall be
laid before each House of Parliament.

59. Power of Central Government to issue directions, etc.
(1) The Central Government may, from time to time, issue such orders,
instructions or directions to the authorities or require any person to
furnish information as it may deem fit for the proper administration of
this Act and such authorities and all other persons employed in
execution of this Act shall observe and follow the orders, instructions
and directions of the Central Government.

(2) In issuing the directions or orders referred to in sub-section
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(1), the Central Government may have regard to anyone or more of
the following criteria, namely:—

(a) territorial area;
(b) classes of persons;
(c) classes of cases; and -

(d) any other criterion that may be spemﬁed by the
' Central Government in this behalf.

(3) No orders, instructions or directions under sub-section
(1) shall be issued so as to—

(a) require any authority to decide a particular case in .
a particular manner; or

(b) interfere with the discretion of the Adjudicating
Authority in the discharge of its functions.

60. Application of other laws not barred. The provisions of
this Act shall be in addition to, and not, save as hereinafter expressly
provided, in derogation of any other law for the time being in force.

61. Offences to be non-cognizable. Notwithstanding anything
contained in the Code of Criminal Procedure, 1973 (2 0£1974), an
offence under this Act shall be non-cognizable.

62. Offences by companles (1) Where a person committing
contravention of any of the provisions of this Act or ofanyrule, direction

* or order made thereunder is a company, every person who, at the

time the contravention was committed, was in charge of, and was
responsible to, the company, for the conduct of the business of the

. company as well as the company, shall be deemed to be guilty of the

contravention and shall be liable to be proceeded against and punished
accordingly. .

(2) Nothing contained in sub-section (1), shall render any person
liable to punishment if he proves that the contravention took place
without his knowledge.

(3) Notwithstanding anything contained in sub-section (I ),
where a contravention of any of the provisions of this Act or of any

/s
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rule, direction or order made thereunder has been committed by a
company and it is proved that the contravention has taken place with
the consent or connivance of, or is attributable to any neglect on the
part of any director, manager, secretary or other officer of the

. company, the director, manager, secretary or other officer shall also

be deemed to be guilty of the contravention and shall be hable to be
proceeded against and pumshed accordingly.

Explanation.—For the purposes of this section,—
(@) “company” means abody corporate, and includes—
(¥) a firm; and

(i) an association of persons or a body of
individuals whether incorporated or not; and

(b) “director”, in relation to—
(i) a firm, means a partner in the firm;

(ii) any association of persons or a body of
individuals, means any member controlling the affairs
thereof,

63. Notice, etc., not to be invalid on certain grounds. No
notice, summons, order, document or other proceeding, furnished or
made or issued or taken or purported to have been furnished or made
or issued or taken in pursuance of any of the provisions of this Act
shall be invalid, or shall be deemed to be invalid merély by reason of
any mistake, defect or omission in the notice, summons, order,
document or other proceeding if the notice, summons, order, document
or other proceeding is in substance and effect in conformity with or
according to the intent and purpose of this Act.

- 64. Protection of action taken in good faith. No
prosecution, suit or other proceeding shall lie against the Government

* - or any officer of the Government or the Appellate Tribunal or the

Adjudicating Authority established under this Act, for anything done
or intended to be done in good faith under this Act.

65. Transfer of pending cases. (1) Every suit or proceeding
in respect of a benami transaction pending in any Court (other than a
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High Court) or Tribunal or before any forum'on the date of the
eommencement of this Act shall stand transferred to the Adjudicating
Authority or the Appellate Tnbunal as the case may be, havmg
jurisdiction in the matter .

- (2) Where any suit, or other proceeding stands transferred to

the Adjudicating Authonty or the Appellate Tribunal under sub-sectlon- .

(D, —

(a) the court, Tribunal or other forum shall, as soon as
may be, after the transfer, forward the records of the suit; or
other proceeding to the Adjudicating Authority or the Appellate
Tribunal, asthe case may be;

(b) the Adjudicating Authority may, on receipt of the
records, proceed to deal with the suit, or other proceeding,
so far as may be, in the same manner as in the case of a
reference made under sub-section (5) of section 24, from the
stage which was reached before the transfer or from any earlier
stage or de novo as the Adjudicating Authority may deem fit.

66. Proceedings, etc., against legal representative. (1)
Where a person dies during the course of any proceeding under this
Act, any proceeding taken against the deceased before his death shall
be deemed to have been taken against the legal representative and
may be continued against the legal representative from the stage at
which it stood on the date of the death of the deceased.

(2) Any proceedmg whlch could have been taken against the
deceased if he had survived may. be taken against the legal
representative and all the provisions of this Act, except sub-section
(2) of section 3 and the provisions of Chapter VII, shall apply

- accordingly.

(3) Where aﬁy property of a person has been held benami
under sub-section (3) of section 26, then, it shall be lawful for the
legal representative of the person to prefer an appeal to the Appellate
Tribunal, in place of the person and the provisions of section 46 shall,

so far as may be, apply, or continue to apply, to the appeal.

- 67. Act to hive overriding effect. The provisions of this



e

J/114

Act shall have effect, notwithstanding anything inconsistent therewith

~ contained in any other law for the time being in force.

68. Power to niake rules. (1) The Central Government may,

| by notification, make rules for carrying out the provisions of this Act..

(2) In particular, and without prejudice to the generality of the
foregoing power, such rules may provide for all or any of the following
matters, namely:—

" (@) manner of ascertaining the fair market value under
clause 16 of section 2;

(b) the manner of appointing the Chairperson and the
Member of the Adjudicating Authontles under sub-section (2)
of section 9;

: (c) the salaries and allowances payable to the
Chairperson and the Members of the Adj udlcatmg Authority
under sub-section (1) of section 13; :

(d) the powers and functions of the authontles under .
sub-section (2) of section 18;

' (e) other powers of the authorities under clause (f) of
sub-section (1) of section 19;

(7 the form and manner of furnishing any information
to the authority under sub-section (2) of section21;

(g) the manner of provisional attachment of property
- under sub-section (3) of section 24;

(k) the procedure for confiscation of benami property
under the second proviso to sub-section (1) of section 27;

(i) the manner and conditions to receive and manage
the property under sub-section (1) of section 28;

(7) the manner and conditions of disposal of property
vested in the Central Government under sub section-(3) of
section 28

(k) the salaries and allowarnces payable to and the other -
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. , ferms.and conditions of service of the Chairperson and other

Members of the Appellate Tribunal under sub-section (1) of
section 33;

(1) the manner of pre‘scribing pro;:edure for removal
of Chairperson or Member under sub-section (4) of section
35; ’

_ (m) the salaries and allowances payable to and the
other terms and conditions of service of the officers and
employees of the Appellate Tribunal under sub-section (3) of
section 39;

(n) any power of the Appellate Tribunal under clause
(i) of sub-section (2) of section 40; )

(o) the formi in which appeal shall be filed and the fee -
for filing the appeal under sub-séction (1 ') of section 46;

(p) any other matter Which is to be, or may be,
prescribed, or in respect of which provision is to be made, by.
rules. -

69. Laying of rules and notifications before Parliament.
Every rule made and notification issued under this Act shall be laid, as
soon as may be after it is made or issued, before each House of
Parliament, while it is in session, for a total period of thirty days which
may be comprised in one session or in two or more successive sessions,
and if, before the expiry of the session immediately following the session
or the successive sessions aforesaid, both Houses agree in making
any modification in the rules or notifications, as the case may be, both
Houses agree that the rules or notifications, as the case may be, should
not be made or issued, the rule or notification, as the case may be,
shall thereafter have effect only in such modified.form or be of no
effect, as the case may be; so, however, that any such modification'or
annulment shall be without prejudice to the validity of anything
previously done under that rule or notification, as the case may be.

70. Power to remove difficulties. (1) If any difficulty arises

in giving effect to the provisions of this Act, the Central Government

may, by order, published in the Official Gazette, make such provisions
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not inconsistent with the provisions of this Act as may appear to be
necessary for removing the difficulty.

(2) No order shall be made under this section after the expiry
of two years from the commencement of this Act.

~ (3) Every order made under this section shall be laid, as soon
as may be after it is made, before each House of Parliament.

71. Transitional provision. The Central Government may,
by notification, provide that until the Adj udicating Authorities are
appointed and the Appellate Tribunal is established under this Act, the
Adjudicating Authority appointed under sub-section (Z) of section 6
of the Money-Laundering Act, 2002 (15 of 2003) and the Appellate
Tribunal established under section 25 of that Act may discharge the
functions of the Adjudicating Authority and Appellate Tribunal,
respectively, under this Act.’. -

11, Amendment of section 9. Section 9 of the principal Act shall be
renumbered as section 72 thereof.

DR. G. NARAYANA RAJU,
Secretary to the Govt. of India.
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Short Note
*(10) g
- Before Mr. Justice S:C. Sharma ,
- M.Cr.C. No. 9175/2013 (Indorc) ‘decided on 13 October, 2015

AMRENDRA KUMAR & ors. ’ Apphcants

Vs. .
STATE OF M.P. & ors. NOn-apphcants

A. Criminal Procedure Code, 1973 (2 of 1974), Section 482
and Penal Code (45 of 1860), Sections 406, 420, 467, 468,471 & 120 -
Ouashment of complaint — Applicants having possession & title.over
the property, they entered into agreement for sale — No ingredients of
Sections 467, 468, 469 & 420 of IPC are made out — Criminal
proceedings just to pressurize the seller/applicants — Civil dispute
converted into criminal case and power under Section 156(3) exercised
in mechanical manner — Criminal proceedings deserves to be quashed.

®. gve givar @iear, 1973 (1974 &7 2), &7 482 (9 §Us"
HIRar (1860 ¥T 45), SIRTY 406, 420, 467, 468, 471 ¥d 120 — GRIIT
FRrafsg f5ar o — IREHIVT A Hufed & PaR U9 anfergesmd)
B9 @ M 4y &1 SR R — AL, B AT 467, 468, 469 T 420
3 $I¥ sy Fiffa 98 et & — g/ adee™ R @ AF 9H
g IRifte Rt — fifad fEe B srrafe gwwn ¥ aRafda
fraT AT 9 ORT 156(3) @ Sada wfdmal &1 wAiw aitye Qv 4 fea
T — aTRifre srdarfeal aftrafttsy 5t w9 @i £

B. Criminal Procedure Code, 1973 (2 of 1974), Section 154 -
— First Information Report — Two conditions must be satisfied —Firstly
— Suspicion of cognizable offence — Secondly — Existence of sufficient,
ground for investigation—FIR registered in mechanical manner without
application of mind — Deserves to be quashed.

@ oUw givar af¥ar, 1973 (1974 #T 2), €T 154 — ¥oP7 GaT
yﬂa‘a#—-ﬁamimmﬁqwaﬁmfﬁaﬂ%q—um:—"ﬂ'shr-
AU BT WE — fGdEa: — FRwer 3 wAlE e B AieEN — vuH
Wumﬂmmmvmﬁ?mmmﬁﬁfaﬂﬂ{—
aﬁ@ﬁsﬁﬁ?&ﬁﬁﬁm?l

'C. Cnmmal Procedure Code, I 973 (2 af 1 974), Sectmn
: y

1
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156(3) — Remedy available is of not routine nature and exercise of.
power requires application of mind — —Magistrate exercising power must

remain vigilant to the nature of allegations.

. T qve FiFgr wiear, 1973 (1974 &7 2), &7 156(3) — SUa=y
SR ATERT THT 371 98 2 v9 ufdaal @ ymiv g aRass o1 sy

frar 9 adfgg @ — wifeaal &1 waty & 91 qvsiiRer 31 ansat

aﬁumﬁﬁuﬁrmﬂm?ﬂml

Cases referred:

(2009) 15 SCC 429, (2013) 6 SCC 800, (2013) 6 SCC 740, AIR’

1992 SC 604, 2013 (I MPWN 60, (2005) 13 SCC 699, (2015) 1 SCC
513, (2015) 6 SCC 439, 2015 (6) SCC 287, (2011) 3 SCC 351, (2012) 1
SCC 520, 2013(4) MPLJ 192, AIR 1999 SC 3242, 2013 (2) SCC 801,

AIR 2000 SC 1869, (2001) 3 SCC 513, (2006) 6 SCC 736, 2013 (13)
'SCALE 559, :

i o Short Note
- (1)
Before Mr. Justice Sushil Kumar Gupta
Cr.R. No. 132/2014 (Gwalior) decided on 22 January, 2015

NAWABKHAN | ...Applicant _
" Vs, ' ‘ : -
STATE OF M.P. & ors. 7 . ...Non-applicants

Penal Code (45 of 1860), Sections 307, 294 & 323/34 and
Criminal Procedure Code, 1973 (2 of 1974), Section 397 r/w Section
401 - Quashing of charges - Allegations - Petitioner inflicted 'Danda’
blow on the abdomen area of prosecutrix and at that time she was
pregnant - Co-accused persons had attacked with knife and 'Danda’ :
MLC report - No external injury found - No USG report on record
relating to internal injury or of miscarriage - No opinion of doctoron
record - Held - As no external or intérnal injury was found on the body
of prosecutrix, it is very much clear that applicant neither intended to
kill prosecutrix nor there was any injury on body of the prosecutrix, so
case"does not fall within the purview of Section 300 of IPC and no
. offence u/S 307 of IPC is made out - Revision allowed - Charge u/S 307

of IPC is quashed - Matter remanded back to Trial Court for framing -

47



NOTES OF CASES SECTION

of charges afresh. -

3T GfEar (1860 T 45), SNIV 307, 294 T 323,/34 ¥F T0s HlHAT
i3ar, 1973 (1974 @7 2), ST 397 WEWdd GRT 401 — Freldl &7
afrafesd fFar wrr — afreerT — a3 afmel $ 9% 490 W S
R} R fpar ger 99 9uy 9% THaOd off — wE sl A =g, Ak ss
] e fpar — wiga L Ruid — a1 aga afv’ =86 o 1§ — afals,
afy semar g | WAt 318 aegT wimaTe Rald afee w TE
— gftrae wx fafvoas o1 79 96 — afufeifRe - 4fe, afriel 9
TR W I ET IJUAr waRe afy T4 uE 7Y, 769 3% faema we
2 f¥. amdTe BT avE T a9 Al o9 QA ARA ST o1 § T @
afmmel @ Tik w oY B @i off, safay, 937 AT BT R 300
1 gRfYy ¥ & arar ? e WIS H. B ORT 307 @ Awdd HF IR
T8 a7 € — gEKEr Ao — ALEE. $ GRT 307 @ FWlA ARG
aftrafisa - mﬁimwﬁmwﬁm%ﬁmqmﬁﬂm
aﬁﬁquﬁiﬁﬁiﬂl

Amit Lahoti, for the applicant. _
 Mukund Bharadwaj, P.P. for the non-applicant/State.
Sanjeev Agarwal, for the complainant.

Short Note
*(12)
Before Mr. Justice Sujoy Paul
W.P. No. 570/2008 (Gwalior) decided on 3 August, 2015

PARMANAND SHARMA T ... Petitioner
Vs.
STATE OF M.P. & ors. ...Respondents

Service Law - Departmental Enquiry - First enquiry report
dated 01.06.2005 - Challenge as to - Representation by delinquent
employee before Disciplinary Authority - Not afforded opportunity of
defence - Disciplinary Authority ordered for re-enquiry - Second
Enquiry Report submitted on 24.07.2006 - Challenge as to by
prosecution - Grounds -~ Enquiry Officer did not permit the prosecution
to lead evidence and directly recorded the statement of defence - Again
Disciplinary Authority ordered for de-novo enquiry - Challenge as to -
Petition - Whether in the facts and circumstances of the case, de-novo -

.enquiry is permnss:ble - Held - The Second Enquiry Officer did not



NOTES OF CASES SECTION

permit the prosecution to lead evidence and directly recorded the
- statement of defence - So second enquiry is vitiated from inception
because first right of prosecution to establish the charges was taken

away - De novo enquiry is permissible on a technical ground or on the -

ground of procedural infirmity - No fault found in the order impugned -
Petition dismissed. '

Bar Bfer — frarfiy wiT — e witg gfydes fer# 01.06.2005 —

g7d ~ I -wla g TR TRt @ wae aendE
Wﬁ?&TWammwnmﬁﬁﬂrw,—mﬁﬁ
IR §RT 4 wig g ey Rem - Ry wtT gRteT Raie
24.07.2006 Bt 93T — ARMEIE g1 AR — AR — AFH ARTH
A At B W v e B agEly T @ ot wg & g9y g
a#mm-ﬂi%rﬁaamﬁrq—mgmﬁmqﬁﬂmgﬂzwfﬁﬁ
ﬁa%qmﬁﬁmﬁmw~gﬁﬂ—mﬁm—muw$awf@
RRefrat § v fR @ wfa sqa @ - affeiRe — frda wfaeat
ATl 4 aftEteT ot W vwgE Y B ey A€ A qer Wi @
mqaﬁmmmm—m:mﬁauﬁﬂﬁaqﬁa
ﬁ?ﬂ?’ﬁimﬁwﬁlzmﬁmﬂﬁﬁﬁmaﬁummﬁmmw-m—
aﬁﬁmawumﬁa‘ma}mwwm#ﬁaﬁﬁu
2 — amifie aRkw ¥ Si¥ FR T ¥ TF — whrer @R

Cases referred: ‘ _
(1997) 10 SCC 178, (2012) 3 SCC 580, (1971) 2 SCC 102.

S.K. Sharma, for the petitioner.
Vishal Mishra, Dy. A.G. for the respondent No. 1/State.
Purushottam Sharma, for the respondent No. 2.

Short Note
*(13)
. Before Mr. Justice Sujoy Paul .
- W.P. No. 5763/2009 (Gwalior) decided on 29 June, 2015:

PRATIBHAMOHTA . .+ . ..Petifioner
Vs. e .
SANJAY BAORI & ors. o : ...Respondents

A.  Civil Procedure Code (5 of 1908), Order 14 Rule 5&

————
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Order 8 Rule 1(A)(3) and Succession Act, Indian (39 of 1925), Section
276 - Probate proceedings - Additional issues and production of
documents - Issue relating to competence of the testator to execute a
will - Whether the issue of 2 particular bequest being good or bad, or
- question of title can be examined in probate proceedings? - Held - No,
. as the Probate Court has limited jurisdiction, so the issue of particular
bequest being good or bad, or the question of title cannot be examined
in the probate proceedings, and the Probate Court is only concerned
with the question as to whether the document put forward was the last
"Will" and it was duly executed and atleast in accordance with law -
~ Application under Order 14 Rule 5 and under Order 8 Rule 1(A)(3) of .
C.P.C. is rightly rejected - Petition dismissed.

& ﬁiﬁagﬁmw}%m(mqaaﬂsj,ma‘wmﬁwsamw_
8 1997 1(¢)(3) v7 wavrfarare afefags, sredlT (1925 T 39), ST 276 —
vide srafear — afuRew farae) @ st o1 yvga fear s —
T e @ 91 sfigaeal @) 9awar ¥ 99fm fawe — Tar
foelt a¥fiam ety & a8 o R B @ faarere atvar g6 @ U @
e gide srdafeat ¥ frr o wew & - affeifa — T8, |
wtde <A ) sfreRar @fa ad 2, sufig el e Ry 3
Fe8 AT IR 17 B fagrew e ¥ $ ue &1 wdavr yide seafay
A T 5 &7 woar, a2 gl <EEy &1 99T A s U € @ f
T IR f5qr T T dfm CTliEaT o1 W o 98 ges w9 8
fafer argam frearfeaa faan T o — Riuw. @ omdw 14 Praw s od sy -
aﬁm:rﬂt{)(s)a%aaﬂagﬁaaﬁﬁvﬁﬁmﬁﬁ?ﬁﬁmw‘é—
qrisT | |

_B. Constitution - Article 227 - Scope - Limited Jurisdiction
- Interference can be made under Article 227 only if order is passed by
a Court having no jurisdiction or it suffers from manifest procedural
impropriety or perversity - Erroneous order is not required to be
corrected under supervisory jurisdiction.

. GIREHTT — FIWT 227 — FIgHAT — Hira sfrear —
ﬁ%@ﬁzzr$aﬂamﬁu$ﬁw1%mmmémmww
aferTRETd ATy gRt wiRke Ry T @ aiwar sy fed . wre
ufrarens aAifacy serar gewaliem @ i 8t — wddeh sfereiar @
aaﬁagﬁqﬁarﬁwﬁgmﬁﬁmmmﬂ%ﬁl '
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Cases referred

. 11996 AIHC 342, C.R. No. 559/1997 order passed on 28 07. 1997
(2008) 15 SCC 365, AIR 1954 SC 280, (1993) 2 SCC 507, AIR 1992
MADRAS 136, (2008) 1 SCC 267.

V.K. Bharadwaj with Anvesh Jain, for the petitioner. _
Sanjiv Jain, for the respondents No. 1 &2. Lo
« Vikas Smghal for the respondent No. 3 ' '

)

Short Note
*(149
Before Mez. Justice J.K. Maheshwari
W.P. No. 15487/2014 (Jabalpur) decided on 21 August 2015

RESTAURANT & LOUNGE VYAPARI

ASSOCIATION & anr. ' : ...Petitioners
Vs. ) , ) .
.STATE OF M.P. & ors. e ...Respondents

A. Criminal Procedure Code, 1973 (2 of 1974), Section 144-
Temporary measures - Proceedings under Section 144 of Cr.P.C. are
temporary in natureand order under such proceedings cannot be passed
to earn the status of permanent or semi-permanent character.

F  Tve Firar wikal, 1973 (1974 BT 2), ST 144 — ARATE
. gUT — N aﬁﬂm144$wﬁﬂmar%mmﬁ‘wﬁfaﬁﬁw
WIS FUGT g —wTE vy affa ox 3y ST wrAarzal @ ada SRy
IR i R o W ’

B. Ctgarettes and Other Tobacco Products,(Prohtbttwn of
Advertisement and Regulation of Trade and Commerce, Production,
Supply and Distribution) Act (34 of 2003), Sections 3, 4, 6 & 21 and =
Cigarettés and Other Tobacco Products (Prohibition of Advertisement
and Regulation of Trade and Commerce, Production, Supply and
Distribution) Rules 2004, Rule 3, Prohibition of Smoking in Public
Places Rules, 2008, Rule 2, 3 & 4 and Criminal Procedure Code, 1973
(2 of 1974), Section 144 - Prohibition of Hookah Lounge Bars - In the
hotels having capacity of 30 or more rooms or restaurants having
seating capacity of 30 persons or more, smoking may be permitted in

“the manner prescribed in the Act, 2003 - Without indicating violation

v
L]
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of provisions-of Act, 2003 and the Rules by the partlcular 'hofel or
restaurants, passing a general order due to giving the bad name to
Administration is unsustainable - Petition allowed with followmg

* directions - As the sale of tobacco products is strictly prohibited to’ ‘the

persons below thé age of eighteen years and upto hundred yards of
the educational institutions in the State, as per Section 6 of the COTP
Act, However, it is directed that in case of any violation action ought to
be taken applying the mandate of law - As per Section 4 of the COTP
Act, smoking at a public place is prohibited subject to compliance of

‘Rule 3 and 4 of the Rules of 2008 - However, it is directed that in

hotels, restaurants and at other public places smoking can be permitted
within the ambit of Rule 4 of the Rules, 2008 - The hotel and restaurant
owners cannot be permitted to offer Hookah or use of tobacco products
by pipe or by any other instruments on each and every table under the
garb of service, in fact it can be permitted in a smoking area or space

- only -However, it is directed that smoking may be permitted in hotel

and restaurants only in the smoking area or places otherwise action -
may be taken in accordance with law.- In view of the discussion made
hereinabove and looking to the spirit of Section 144 of Cr.P.C., the
District Magistrate may pass the order in case of emergent situation
and to check the antlclpated action, visualizing danger to human life,
health or safety or disturbance of the public tranquility and in other
situations as specified - But the repetitive orders seem to be of
semiperennial nature which is not permissible in law.

&  Re aiv @ gar 9w (RETTT @1 gsd v @
aeuT G, goyred. Aerd v faaver &1 f3fage) afifaad (2003 a1
34) 9T 3, 4, 6 T 21 U9 Rre afv s qarg sers (RareT @7
Ry Fiv arwv aer @iftrew, gonee, gerg i Raver a1 (@)
Frag, zo0s, Fraw 3 wrdofye vl U AT BT Afave Fras, 2008,
fraw 2. 3 9 4 U9 Tvs HHar Aikal, 1973 (1974 @7 2), G 144 — EFoT
a7 IIv BT FITSS — 30 AAAT AT U B GHar are giedl 19 30
Ferar aftrs do@ e aie IRl § wftfrm, 2003 ¥ fafea A @
aﬁmq‘amaﬁmﬁﬂﬁraﬁmmé—ﬁﬂﬁﬁﬁmﬁmaw
Ye¥e gt affm, 2003 @ wudEl ®1 Sewwd wd fAl @t <Ria
frd T WEES @1 W 959 P4 g UIRE. Wi AR e @
S Wy TE 2 — swfafew PR @ Ay e W9 — 1 Rine
3R o T, SeuTe SR, 2003 @) O 6 B STER 18K ¥ T
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AY @ Afrd I aom T ¥ Pafre gt @ 100 <€ @ T T
T, arel Y RAm wder wfifig 2, qunfy, aw PR fear Srar @
& fodft Y Seae 1 <= F fafr A amer anp F gu wrefarE @
,wrr AfeT — Rene @ik a9 g, Soarw afifem 3 9 4 9 aeEr
2008 & Pl @ PRAT 3 1T 4 @ aquied @ @egehe, Reely widefe
RN W gayE yfiaftrg € — aonfy, e Fefdm fear s 2 fo stew, .
IRNT @ a9 widule et w, 2008 @ Praw’ @ Praw 4 9 Ry
@ el e gU quue &Y sgufy ff o1 ek € - wlea alk.Iwie
_wifa®t $ WaT WEE DY @7 A8 7 AT Sqd W IS JAeEr a7 fod)
SYSIOT S AR | T4TE, SATTT BT SUANT H AT §IBT T 3
e agafa 7d @ o1 W), IR DI AU ST AT e W & gHa
argafa <Y <1 et € — qunfy, as FRAW fewr wmar @ % stea w@
Ve ¥ gouH $ 339 gIUH 89 dar e A @ agafy @ e
a=ger falyr agar srdarE) 31 51 e — sRiww af¥fa waf & amals
¥ ud TuE B R 144 B e @ Sud gy, et amura Refy @Y
I H T WA H &7 TSAA 8q AT A9, ¥iRed ey gRar
% foag fodl am g2mr e wenfa € faer & gfentaw o< g w o=
fafafdfse aRRefaal 47 fran gostRer sy ke s @& — wWg
gl ey sy awmiy @ gl s € o fafr F s ad &

Cases referred:

AIR 2015 SC 756, 2012(3) MPHT 212, AIR 1961 SC 884, AIR - .
1984 SC 51, (1879) ILR 5 Cal 7, 2001 (2) MPLJ 197.

-Brain Da Silva with Rohit Sohgaura, for the petitioners.
Amit Seth, G.A. for the respondents No. 1to 5, 7 & 8.

Short Note
*(15)
- Before Mr. Justice S.C. Sharma -
W.P. No. 12492/2013(S) (Indore) decided on 30 September 2015

S. KUMARS LTD. (M/S.) ...Petitioner
Vs. .
JAGRAM SINGH ' ...Respondent

(Alongwith W.P. No. 12495/2013(s), W.P. No. 12498/2013(s), W.P. No.
12600/2013 (s), W.P. No. 12606/2013(s), W.P. No. 12609/2013 (s), W.P.
No. 14069/2013(s), W.P. No. 14073/2013(s)," W.P. No. 14077/2013(s),
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W.P. No. 14078/2013(s), W.P. No. 14081/2013 (s), W.P. No. 14082/
2013(s), W.P. No. 14083/2013 (s), W.P. No. 14084/2013(s), W.P. No.
14087/2013(s), W.P. No. 14089/2013(s) & W.P. No. 14091/2013(s))

Industrial. Disputes Act (14 of 1947), Section 10 -
Maintainability of reference - Reference by workman in terms of
Section 10 of Industrial Disputes Act, 1947 against his alleged
discontinuance - Preliminary objections by employer on maintainability
- Labour Court held that the resignation/termination of service of
workman can only be decided after conclusion of the case - No patent
illegality nor any jurisdictional error in the order - Admission declined. |

. glefre [ aftfam (1947 &1 14) g7 10 — [ 37
wyvfaar — R R 9ue! Iafelim dar wifa & fwg A=l
frare sifrfrae, 1947 @ a7 10 @ IgER W faan T — e R
gty @ Wey ¥ uRfre anial — a9 =wres 3 9 affeiRa
far 5 sdeR @ @ 93 /] GAIA BT AR GHROT B WA B
swia @ fafifEa fear w1 wwar @ — akdw F Sid uFe Jdear derdr
gftreian wady Ffe 58 — wEIar 4@ FER fear TAv|

Cases referred:
AIR 1984 SC 153, 2010 (8) SCC 329.

Short Note
*16)
Before Mr. Justice Alok Verma
M.Cr.C. No. 3714/2010 (Indore) decided on 15 June, 2015

- VISHWA JAGRITI MISSION (REGD) & ors. ...Applicants
Vs. .
M.P. MANSINGHKA CHARITIES & anr. ...Non-applicants

A. Criminal Procedure Code, 1973 (2 of 1974), Sections

156(3) & 482, Penal Code (45 of 1860), Sections 406, 420, 463, 464,

467, 468, 471/34 & 120-B and Income Tax Act (43 of 1961), Sections
12-4.& 80-G - Quashment of Criminal complaint - Grant of certificate
- Charitable activities - Exemption - Exemption certificate alleged to
be forged & fabricated - Inference drawn by the Income Tax Authorities

~ cannot form basis for allowing the application under Section 482 - The

Income Tax Auth_oritiés are not "Court" in the real senses of the terms
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- They are more like Administrative Tribunal, their main purposeis to
ascertain the amount of revenue - Therefore, their inference cannot be
utilized for the purpose of a criminal proceeding - Any subsequent
development in criminal proceedings cannot absolve a person from his
criminal liability - It can be seen only at the relevant time when the
affence was allowed to have been committed.

. TVS HiFgr qledl 1973 (1974 &7 2}, a9 156(3) T 482,
TUS IRGT (1860 BT 45), SIRTY 406, 420, 463, 464, 467, 468, 471,/34 T
120—d} ¥T g™ ATAAI7 (1961 F7 43), &GNIY 12-V 7 80—t — 7P w
yRarg &1 IfraEftea fFar orar — garorgs g577 5y s — goaref
F9rellY — & — BE UANIA @ Bl U9 mexR g4 o7 siftree
far T — ey wiitERAT R e T frse gRT 482 @ AT
IRd ATdgd B WER 5 W @ aEr TE 8 gedi — ARER
arfereTeT ety sef ¥ =marern €Y @ - 3 ywafie siftrevor @
AT B ¥, S@T T IR NN Y BT ey wem @ —
afy, o919 fred ot qites srfqfral @ yaiws eg swalv § s
dTAT W1 WEHAr — <1vss wrdarfEal q gon 1Yt gvamadt aRadw
feedl =afera w1 sue smrafee afda @ ga &Y @1 9oar — 9T P
9 GETd W € @ O HAaT ©, W4 AR Hiiva g9 fEar waw o

B. Criminal Procedure Code, 1973 (2 of 1974), Section 482
- Jurisdiction of Trial Court - This issue is to be decided by the Trial
Court itself on the basis of material on the record - High Court cannot
substitute itself for the trial Court to decide the point of jurisdiction.

. TTT Hihar Giedl, 1973 (1974 &7 2). €IRT 482 — (=0T
Iy 't sferenvar — s faaras @ fafreeg faanor o gRr
wWE & afelw w Suds 9 @ SER 4R fRar W a9ty —
aftreiar 3 g o fafweg ?g 9=9 <aTew W@y @t fawo s
| uftrenfia =l w% w&arn|

-G Evidence Act (1 of 1872), Section 106 - Burden of proving
fact especially within the knowledge - Section 106 - When certain facts
are "especially” within the knowledge of any person, burden of proving
that fact is upon him. ' :

_ T are affyaw (1872 @7 1), arer 106 — faviy w9 [/
ST ¥ 8l are 92 B gHIG S $T HIR — 9T 106 — WY HRI9y
ey ol aafea & 9ol & fagtua: gf, 99 Soa 929 %1 gy

A
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Tl BT IR 9w Jfea gw gar 21

D. Practice (Criminal) - Any subsequent development in
criminal proceeding cannot absolve a person from his eriminal liability
-It can be seen only at the relevant tlme when the offence was allowed
to have been committed.

g - Qfeew (Bfa) — <iftss sarfsal & gs‘ g - #H
gearqad! aRad= fedt aafea @ eus aRifie T |/ gaa @ oY
qeedl — Wﬁhﬁﬂgﬂﬁmﬁﬁ@ﬂmé 9 TURTE BN
9. fREr mr e

S.C. Bagadiya with Ramésh Kumar, for the applicants.
Manohar Dalal, for the non-applicants. -

Short Note
*17)
Before Mr. Justice Alok Verma
M.Cr.C. No. 1078/2013 (Indore) decided on 15 May, 2015

YASH VIDYARTHI - ...Applicant
Vs.

CENTRAL BUREAU OF INVESTIGATION,

NEW DELHI ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Section 482, Penal
Code (45 of 1860), Sections 120(B), 419, 420, 467, 468 & 471 and
Prevention of Corruption Act (49 of 1988), Section 13(2) r/w 13(1)(d) -
CBI filed charge sheet against applicant (accused) - Applicant is a
practicing lawyer and panel advocate for conducting search and
preparation of search report - Report was found false - There was a
gross negligence on the part of the applicant, but it cannot be said that
he was criminally associated with the co-accused or with the bank
officials and participated in the criminal conspiracy - It is not only on
the basis of his report the property was hypothecated and loan was
sanctioned - Criminal proceedings against the applicant are quashed.

" g gfwar aiday, 1973 (1974 BT 2), SIVT 482, T0S WiedT (1860 FT
45), Y 120(d1), 419, 420, 467, 468 T 471 V4 T=IFIX [4IR7T aferfraT
(1988 @1 48), SI%T 13(2) wEufeT anT 13(1)(F) — ST AT I A
IrTs (@fgT) @ s AT 13 uwgd (51 — AHATS 0P FIUERd
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aftrqa gl B P39 U@ BN afildes (@ Ruid) tur e
eq T7a sftmear @ — yRdes aew i T — adgw ¥ alk @ =R
AMIRATEl B ¥, XY, 48 T T o 9oHdl {6 98 Ge—aAlrgad sear 3%
FHARA’ & wrer sRTfE w9 W@ e gar o vE SwR arifte ssEw
¥ frear forar — Ywr Y @ f5 W wwe yRded @ amaw TR waRd wt
LATF Y@l SN w=e Wiad fear e - mﬁﬁwwﬁw
srfafyal afrafsar -

Cases referred:

(2012) 9 SCC 512, M.Cr.C. No. 7954/2013 decided on 16.08.2013
_(DB). ' '

Atul Shreedharan, for the applicant.
Rajendra Singh Chouhan, for the non-applicant/CBI.



LL.R.[2016]M.P. Chandrapal Yadav Vs. State of M.P. (FB) 2425

- LL.R. [2016] M.P., 2425
_ FULL BENCH
Before Mr. Justice A.M. Khanwilkar, Chief Justice,
Mr. Justice S.K. Gangele & Mr. Justice Alok Aradhe
W.A. No. 651/2013 (Jabalpur) decided on 6 January, 2016

CHANDRAPALYADAV ‘ ..-Appellant
Vs.
STATE OF M.P. & ors. ...Respondents

" Panchayat Service (Gram Panchayat Service Discipline and
Appeal) Rules, M.P. 1999, Rule 7 - Suspension - Opportunity of hearing
- Criminal Case - Suspension of the Gram Panchayat Secretary - No
prior notice or opportunity of hearing before suspension of the Gram
Panchayat Secretary or for that matter withdrawal (de-notified) of such
charge given to the Panchayat Karmi, is required to be given by the
Competent Authority to the Concerned employee much less who is
facing serious criminal case. (Paras 30 & 31)

TIIYT War (77 gargd §ar ageraT giv srdle) Fam, 74 1999,
Fra 7 — FergT — gaard &1 Faov — sIfPs% THeor — 319 Tarad |fua
o1 F1de — 99 Jamd wfhe 3 fraeT @ qF st sw A @ wee
#ﬁﬂmmaﬁﬁﬁnﬁmwaﬁmrﬁﬁm(ﬂﬁqmm_
mm)a%qp‘wmurﬁmmgmﬁmﬁmaﬁaﬁs‘tﬁﬂﬁv
awgmmwﬁmmmmﬂqﬁ.ﬁﬁﬂamﬁmﬁﬁa
& o THIR ITRIRTE 9HOT ST 9T &Y <Er 2 )

Cases referred:

2008(3) MPLJ 394, 2002 (3) MPLJ 204, 2003 (3) MPHT 370, .
2006 (4) MPHT 99 (CG), 2007 (1) MPLJ 343, 2008 (4) MPHT 132 (DB),
2007 (4) MPHT 431, 2009 (2) MPHT 372 (DB), AIR 1974 SC 423, AIR
1962 SC 1704, AIR 1958 SC 36, AIR 1958 SC 341, (2006) 4 MPHT 99.

Vivek Ranjan Pandey and Alok Kumap, for the appellant.
Samdarshi Tiwari, Dy. A.G. for the respondents/State.
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' ORDER "

The Order of the Court was  delivered by :
S.K. GANGELE, J. :- .A Division Bench of this Court vide order dated
05.08.2013 doubted the correctness of the ratio laid down by another Division
Bench in the case of Lalla Prasad Burman vs. State of M.P. and others,
2008 (3) MPLJ 394 and has referred the following question for consideration
of the Full Bench:-

“In aforesaid circumstances, disagreeing to the judgment of
Lalla Prasad Burman (supra), we refer it to the Larger Bench
to examine the correctnéss of the-aforesaid judgment in the
light of circumstances that if a criminal case is registered against
a Panchayat Karmi and he'has been arrested in the said offénce;
whether he is still requiréd to be served a show cause notice
Or an opportunity of hearing before withdrawing the powers’
of Secretary and whether Hariom still holds the field.” - *

. , , i
2. Facts leading to pass‘in]g an order of reference, briefly stated, are that
the appellant was appointed as the ‘Panchayat Karmi’ by Gram Panchayat, .
Badaua, District Rcwa.-'Theréaﬁer, he was notified as Secretary of the Gram
Panchayat. After notification of the appellant as Secretary of the Gram
Panchayat, on 14.09.2012 a'criminal case for offences under sections 409,
420, 467, 468, 471, 477, 477:A and 120-B of the Indian Penal Code was
registered against him. The appellant was taken into custody and thereafter
was sent to judicial custody fora period from 14.09.2012 to 02.12.2012. On
account of registration of criminal case against the appellant as well as his
detention, by order dated 06.10.2012 he was de-notified from the post of
Secretary by the Chief Executive Officer, District Panchayat, Rewa. One
Chindalal Saket was given the additional charge of Panchayat Secretary by
way of an ad hoc arrangement. The aforesaid order was challenged by the
appellant before the Collector in revision which was dismissed vide order
dated 11.03.2013.The order passed by the Collector was the subject matter
of challenge before the Additional Commissioner, who also affirmed the same.
The appellant appi'?achéd this Court by filing the writ petition, inter alia, on
the ground that the order of de-nofification of the appellant from the post of
Panchayat Secretary was punitive in nature and it suffered from the procedural
irregularity inasmuch as the same was passed de hors the procedure prescribed
under the provisions'of Madhya Pradesh Panchayat Service (Gram Panchayat

A
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Service Discipline & Appeal) Rules, 1999 [hereinafter after referred to as the
«Rules of 1999”]. The learned Single Judge dismissed the writ petition and
upheld the order of de-notification on the ground that the same was rightly
passed on account of registration of the criminal case as well as detention of
the appellant in jail. Being aggrieved, the appellant filed the instant appeal.

3. As stated above, the Division Bénch vide order dated 05.8.2013,
took note of the decision of the learned Single Judge in the case of Hariom
Singh Rajput vs. State of Madhya Pradesh and others, 2002 (3) MPLJ
904 and decision rendered by the Division Bench in the case of Lalla Prasad
Burman (supra), and doubted the correctness of the law laid down by Division
Bench in the case of Lalla Prasad Burman (supra) and, inter alia, observed
that when a criminal case is registered against the Panchayat Secretary and
allegations of embezzlement of funds are made against him, de-notitication of
such a ‘Panchayat Secretary’ is in larger interest of Gram Panchayat and it
would be inappropriate to continue such an employee as Panchayat Secretary.
However, he may be permitted to continue as Panchayat Karmi and before -
passing an order of de-notification no opportunity of hearing is required to be
given to such an employee. Inthe aforesaid factual background the order of
reference was passed. ‘ !

4. Learned counsel for the appellant submitted that Rules of 1999 are
applicable to Panchayat Secretary and he could neither be de-notified nor be
suspended from the post of Panchayat Secretary without following the
procedure laid down in the Rules and without compliance of principles of
natural justice, even if a criminal case is registered against him. It was further
submitted that withdrawal of power of Panchayat Secretary amounts to
reduction in rank from the post of Panchayat Secretary to Panchayat Karmi
and, therefore, the same being punitive in nature, the procedure prescribed
under Rule 7 of 1999 is required to be followed. In support of aforesaid
submissions, learned counsel has placed reliance on the decisions in the cases
of Lalla Prasad Burman (supra), Kunjan Singh vs. State of M.P. and
others, 2003 (3) MPHT 370, Rooplal Nayak vs. State of Chhattisgarh,

2006 (4) MPHT 99 (CG) and Mool Chand Soni vs. State of M.P. and
others, 2007 (1) MPLJ 343. '

5. Onthe other hand, learned Deputy A&vocate General has contended
that appointment of Panchayat Secretary is governed by Section 69 of Madhya
Pradesh Panchayat Raj Avam Gram Swaraj Adhiniyam, 1993 (hereinafter



.
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referred to as the “Act of 1993”). It was further submitted that under the
aforesaid provision the State Government or the Prescribed Authority has the
powers to appoint the Panchayat Secretary.for a Gram Panchayat and Rules
of 1999 are not applicable to the case of Panchayat Secretary. It was also
pointed out that under Rule 6 of 1999 Rules the Disciplinary Authority or any
Authority to whom such authority is subordinate can impose penalty specified
in Rule 5 to the extent mentioned in the Appendix to the Rules. The Prescribed -
Authority mentioned in Section 69 of 1993 Act is different than the Disciplinary
Authority mentionied in Schedule of the Rules of 1999. However, aforesaid
aspect of the matter has not been considered by the Division Bench while

deciding the case of Lalla Prasad Burman (supra). It was dlso urged that

notification of Panchayat Karmi as Panchayat Secretary is neither promotion

nor an upgradation of the post and if the Panchayat Secretary is de-notified as

Panchayat Karmi or is restrained to work as such, the same does not amount

to reduction in rank. Lastly, it was pointed out that the State Government has

framed Madhya Pradesh Panchayat Service (Gram Panchayat Secretary

Recruitment and Conditions of Service Rules), 2011 [hereinafter referred to

as the “Rules 0£2011”] which have come into force and the service conditions

of the Secretary of Gram Panchayat are now governed in accordance with the

Rules of 2011. In support of aforesaid submissions, reliance has been placed

on the decisions in the cases of Gram Panchayat Bamrol vs. Jagdish Singh

Rawat and others, 2008 (4) MPHT 132 (DB), Neelesh Dubey vs. State of
M.P. and others, 2007 (4) MPHT 431, Kamlesh Dubey vs. State of M. P

and others, 2009 (2) MPHT 372 (DB), Debesh Chandra Das vs. Union of
India and others, AIR 1970 SC and State of Uttar Pradesh and others vs.

Sughar Singh, AIR 1974 SC 423, .

6. The principal question posed in the reference order is about the
correctness of the view taken by the Division Bench in Zallg Prasad Burman’s
case (supra). In that case, the appellant was appointed as Panchayat Karmi
on 13.11.1995 under the scheme — Panchayat Karmi Yojna, 1995, He was
notified as Secretary of the Gram Panchayat by the Collector on 12.10. 1999.
That case dealt with the situation ‘pre Rules of 2011°. Strictly speaking the
principle expounded in the said decision may apply only to cases in which an
incumbent is notified as Secretary ‘pre Rules of 2011°, After the advent of
Rules 0f2011, the appointment and service conditions of the Secretary of the
Gram Panchayat is governed by the Rules of 2011 read with Madhya Pradesh

_Panchayat Services (Conduct) Rules, 1998 and Madhya Pradesh Panchayat
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Service (Discipline and Appeal) Rules of 1999. It is possible to suggest that
the observations made by the Division Bench in Lalla Prasad’s case (supra)
may have some relevance for dealing with cases “post Rules of 2011°. For
which, we may have to consider the correctness of those observations.

7. We propose to examine the question posed in the reference order
_ broadly in two parts. Firstly, the dispensation that must be followed by the’
Authorities before de-notification of the incumbent from the post of Secretary
of the Gram Panchayat, post-Rules of 2011. Thisissue will have to be answered
in further two parts —namely, the dispensation to be followed in respect of
incumbent originally appointed as “Panchayat Karmi” and entrusted with the .
charge of Secretary of Gram Panchayat post-Rules of2011. The second is
about the incumbent having been appointed directly on the post of Secretary
of Gram Panchayat post-Rules of 2011. The second broad category will be
of cases where the appointment is made on the post of Panchayat Karmi pre-
Rules of 2011 under the Panchayat Karmi Yojna, 1995 and that incumbent
was notified as Secretary of Gram Panchayat and bestowed with the
responsibilities of that office pre-Rules of 2011. :

8. Reverting to the second broad category of appointments made on the

post of Panchayat Karmi in terms of Panchayat Karmi Yojna, 1995; and
thereafter invested with the additional charge of Secretary of Gram Panchayat
by issuance of notification in that behalf pre Rules of 2011. The Panchayat
and Rural Development Department by notification dated 12th September,
1995 in exercise of powers under Section 71 read with Section 69(1) of
Panchayat Raj Avam Gram Swaraj Adhiniyam, 1993 formulated Panchayat
Karmi Scheme named as Panchayat Karmi Yojna. In accordance with the
aforesaid Scheme, the Gram Panchayat was competent to appoint a Panchayat
Karmi either on contract basis or temporarily or permanently. The Panchayat
Karmi would be eligible to receive honorarium, which was fixed by the
Panchayat. In accordance with Clause 7 of the Scheme the Gram Panchayat
is the disciplinary authority of the Panchayat Karmi, it is authorized to take
disciplinary action against the Panchayat Karmi. The Panchayat Karmi could
be removed from his post after issuance of show cause notice by the general
body of the Gram Panchayat. .

‘9, Chapter VIII of the Panchayat Raj Avam Gram Swaraj Adhiniyam,
1993 prescribes establishment, budget and accounts of Panchayats. Section
69 under that Chapter of the Act of 1993 prescribes appointment of Secretary
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-of Gram Panchayat. Section 69 as applicable until 23.5.2012 reads thus :-

“69. Appointment of Secretary and Chief Executive
Officer.- (1) [The State Government or the prescribed
authority may appoint a Secretary for a Gram Panchayat
or group of two. or more Gram Panchayats, who shall
discharge such functions and perform such duties as may
Secretary for a Gram Panchayat or group of two or more
. Gram Panchayats, who shall discharge such functions and
) perform such duties as may be assigned to them by the
State Government or prescribed authority:]

] [Provided that the person holdmg the charge of a
Secretary of Gram Panchayat immediately before the
commencement of this Act shall continue to function as

" such till a Secretary is appointed in accordance with this _
-section.’

Provided further that a person shall not hold charge
of a [Secretary] of Gram Panchayat, if such a person
happens to be relative of any office bearer of the concerned
Gram Panchayat. :

" Explanation. — for the purpose of this sub-sectlon
the expression “relative” shall mean father, mother,
brother, sister, husband, wife, son, daughter, father-in-law,

- mother-in-law, brother-in-law, sister-in-law, son-in-law,
daughter-in-law. ] .

{(2) The State Government shail appoint for every

Janpad Panchayat a Chief Executive Officer and may be

also appoint one or more Additional Chief Executive

" Officer, who shall discharge such Junctions and perform

such duties as may be ass:gned to them by the Chief
Executive Offi cer].

7e

. {(3) The State Government shall appoint for every
Zila Panchayat a Chief Executive Officer and may also
appoint one or more Additional Chief Executive Officers,
Deputy Chzef Executive Officers and Execunve Off icers
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who shall discharge such functions and perform such duties
as may be assigned to them by the Chief Executive

Officer]. RS ]

(4) During the absence of a Secretary of Gram
Panchayat or [Chief Executive Officer of Janpad
Panchayat or' Zila Panchayat] due to leave, retirement,’
death, resignation or otherwise the prescribed authority
shall, as soon as possible, make such arrangements as he
deems fit, for carrying on the office of Secretary of Gram
Panchayat or [Chief Executive Officer of Janpad .
Panchayat or Zila Panchayat] as the case may be. A
person while carrying on such office shall exercise all

* powers conferred by this Act or rules made thereunder on
the Secretary of Gram Panchayat or [Chief Executive
Officer of Janpad Panchayat or Zila Panchayats ] as the
case may be. ‘

(5) The Secretary of the Gram Panchayat, the
[Chief Executive Officer of the Janpad Panchayat and
Zila Panchayat] shall be responsible for keeping and
maintaining the records of the Gram Panchayat, Janapad
Panchayat or Zila Panchayat as the case may be.”

After amendment vide M.P. Act No0.26 of 2012 [23-5-2012], the
opening para of sub-Section (1) of Section 69 was substituted and in the
second proviso thereunder, the word “Secretary” was substituted. The opening
part of sub-Section (1) of Section 69 as applicable to the present case, now
reads thus :-

“69.-Appointment of Secretary and Chief Executive
Officer.- (1) [ The State Government or the prescribed
authority may dppoint a Secretary and one or more

_ Assistant Secretaries for'a Gram Panchayat, who shall
discharge such functions and perform such duties as may
Secretary and one or more Assistant Secretaries for a Gram
Panchayat, who shall discharge such functions and
perform such duties as may be assigned to them by the
State Governnient or prescribed authority:]”
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‘Rest of the Section has been retained as jt 1s, except the substitution of
word “Secretary” in the second proviso below sub-Section (1) of Section 69,
- which now reads as “Secretary or Assistant Secretary”.

10.” Bethatasit may, from the aforesaid provision it is clear that Section
69 of the Act of 1993 gives an independent power to the State Government
or the prescribed Authority to appoint Secretary and one or more Assistant
Secretaries for a Gram Panchayat. This poweris an independent power given
to the State Government or the prescribed Authority in addition to the power
vested in it under the Panchayat Karmi Yojna, which was introduced by the
Government on 12th September, 1995.. '

11. - The State Government has made Rules named as Madhya Pradesh
Panchayat Service (Discipline and Appeal) Rules, 1999 in exercise of powers
- conferred by sub-section (1) of Section 95 read with sub-section (2) of Section

70 of the Act 0f 1993, Rule 1 (3) of the aforesaid Rules prescribes that the

Rules shall apply to all persons employed in connection with the affairs of
Gram Panchayat. The Rule 1 (3) reads as under :

“(3) Except as otherwise provided by or under these
rules, they apply to all persons employed in connection
with the affairs of Zila Panchayats, Janpad Panchayats
and the Gram Panchayats, and discharging the functions
of Zila Panchayat, Janpad Panchayat and Gram
Panchayat. "

- Provided that nothing in these rules shall apply to
officers and servants of the state service who are posted
under the Panchayats under Section 69 or are_on lone
service to the panchayats under section 71 of the Act.”

Rule 2 provides for definition inter-alig of"Appoipting Authority’,
‘Disciplinary Authority’, ‘Member of Panchayat Service or a Panchayat
Servant’ and ‘Panchayat Service’ which read thus :-

“2. Definitions.- In these rules, unless the context otherwise
requires :-

(b) “Appointing authority” in relation to a person appointed in_

-y
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the Panchayat service means :-

(1) Such officer, who in that service in which he hold

" the post at that time, empowered to make appointments
or such officer to whom the powers of appointment is

- delegated to the service of that class or grade to which
he is a member at that time. ’

(2) Such officer, who at that time, hold the post in
substantive or temporary capacity in that service in
which he is appointed.

(c) “Dls(:1p11naryAuﬂ10r11y” inrelation to the imposition of

penalty on a member of the Panchayat service means the

authority declared to be the disciplinary authority under the
- Appendix appended to these Rules;

@ ...
e .

(® ° “Member of Panchayat Service or a Panchayat
Servant” means any person appointed to the Panchayat Service
and includes an officer or servant allocated to the panchayat
service;

(2)

M
) N

G) “Panchayaf Service” means any Panchayat Service.”

Part Il of the Rules of 1999 makes provision for suspension. Rule 4
reads thus :-

“4, Suspension. — (1) The appointing authority or any
authority to which it is subordinate, or disciplinary authority in
that behalf, may place a member of Panchayat Service under
suspension :-

(a) Where a disciplinary proceeding against him is
contemplated, or is pending or
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(b) Where a case against him in respect of any criminal
offence involving moral turpitude is under investigation
Inquiry or trial:

Provided that where the order of suspension is made
by an authority subordinate to or lower in rank than the
- appointing authority, such authority shall forth with report to
the appointing authority the circumstances in which the order
- was made,

(2) Amember of Panchayat Service shall be deemed
to have been placed under suspension by an order of appointing
authority :-

(a) With effect from the date of his_detent'ion, on a
criminal charge or otherwise, for a period exceeding
forty eight hours,

(b) With effect from the date of his conviction, if the
event of a conviction for an offence, he is sentenced to
aterm of imprisonment exceeding forty eight hours and
is not forthwith dismissed or removed or compulsorily
retired consequent upon such conviction.

Explanation. — The period of forty eight hours referred
to in clause (b) of this sub-rule shall be computed from the
commencement of the imprisonment after the conviction and
for this purpose, intermittent periods of imprisonment if any,
shall be taken into account. '

(3) When a penalty of dismissal, removal or compulsory
retirement from service imposed upon 2 member of panchayat
service under suspension is set aside in appeal or on review
under these rules and the case is remitted for further inquiry of

~ or action or with any other directions, the order of his
suspension shall be deemed to have continued in force with
effect on and from the date ofthe original order of dismissal,
removal or compulsory retirement and shall remain in force.
until further orders.

(4) Whether a penalty of dismissal, removal or compulsory
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retirement from service imposed upon a member of panchayat
service is set aside or déclared or rendered void in consequence
of or, by a decision of a court of law, and the Disciplinary Authority
on a consideration of the circumstances of the case, decides to

hold a further inquiry against him on the allegations on which the
penalty of dismissal, removal or compulsory retirement was

originally imposed, the member of panchayat service shall be
deemed to have been placed under suspension by the appointing
authority from the date of the original order of dismissal, removal,
compulsory retirement and shall continue to remain under.
suspension until further orders. '

(5) (a) An order suspension made or deemed to have
-been made under this rule shall continue to remainin force
until itis modlﬁed or revoked by the authority competent to
do SO.

(b) Where a member of Panchayat Service is
suspended or is deemed to have been suspended in connection
with any disciplinary proceeding or otherwise and any other
disciplinary proceeding is commenced against him during the
continuance of such suspension, the authority competent to
place him under suspension may, for reasons to be recorded
by him in writing, direct that the member of Panchayat Service
shall continue to be under suspension until the termination of
all or any of such proceedings.

" (c) An order of suspension made or deemed to have

- been made under this rule, may at any time be modified or

revoked by the authority which made or is deemed to have

made it or by any authority to which, that authority i is
subordinate.”

Part Il of the Rules of 1999 prescribes fliéciplinc and Rule 5 prescribes
penalties, minor penalties and major penalties. One major penalty in accordance
with the Rule 5-(b) (iv) is reduction in rank. The Rule reads as under :

- “(b) Major penalties —

(iv) Reduction in rank including reduction to a
- lower post or time-scale or to a lower stage in a time-
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scale.”
12. Rule 7 prescribes procedure imposing major penalties. Rule 6

prescribes authority to impose penalties. It reads as under :

“6. Authority to impose penalties.- Subject to the
provisions of these rules, the disciplinary authority or any
authority to whom such authority is subordinate, may =
impose any of the penalties specified inrule 5 on any servant

of the panchayat service to the extent shown against in

the Appendix appended to these rules.”

13. Inaccordance with the aforesaid Rules, Disciplinary Authority or any
prescribed Authority is empowered to impose the penalty to the extent shown
against the Appendix to the Rules. In accordance with the Appendix appended
to the Rules in relation to Gram Panchayat Secretary the General

Administration Committee is empowered to impose mmor and major penalty

The relevant provision reads as under :

S. |Classof |Classof | Disciplinary Kind of penalty - | Appellate
No.|Panchayats| Service | Authority referredtoin | Authority
: rule 5 which
may be
imposed
(@) 3) 4) (5) (6)
5. |Gram ClassIV | Secretary MinorPenalty | Gram
Panchayat Panchayat
' General Major Penalty | General
Administration Body
Committee
General Minor Penalty | General
Class III | Administration Body
Committee
General Body | Major Penalty | Sub
Divisional
Officer
(Revenue)
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"14.  Onabarereading of the first proviso below sub-Section (1) of Section
69, it is clear that a person holding the charge of Secretary of Gram Panchayat
immediately before the commencement of the Act of 1993 was allowed to be
continued to function as such till the Secretary was appointed in accordance
with this section. This proviso clearly points out that the appointment of a
person must be on the post of Secretary. Whereas, person appointed as
Panchayat Karmi and called upon to discharge the duties of the Secretary by
issuance of notification in that behalf by itself, does not result in making
substantive appointment of such person on the post of Secretary of Gram
Panchayat as such. Only that person who was directly appointed as Secretary
of Gram Panchayat and by denotifying litm later on is appointed or posted as
Panchayat Karmi, could at best make a grievance of being reduced in rank.
But, on the other hand, if the person is initially appointed as Panchayat Karmi
which is his substantive appointment against that substantive post, 1s asked to
discharge the duties of Secretary, by virtue of de-notification would not result
in reduction of his rank or demotion; but would result only in withdrawal of
his powers of Secretary which he was asked to discharge as per the notification
issued for that purpose. For doing so, there would be no need to give
opportunity of being heard to such person as he could not have claimed any
vested right in the post of Secretary of Gram panchayat, being appointed
against the substantive post of Panchayat Karmi only.

15.  The fact that it is open for the Appropriate Authority to give charge of
the Secretary to any employee of the Gram Panchayat is reinforced from
sub-Section (4) of Section 69. It postulates that during the absence of Secretary
of Gram Panchayat (means directly appointed on the post of Secretary), it is
open to the prescribed Authority to make such arrangements as he deems fit
for carrying on the office of Secretary of Gram Panchayat; and the person so
nominated would be competent to exercise all powers conferred by the Act
of 1993 and Rules made thereunder as the Secretary of Gram-Panchayat.
This power to nominate any employee of the Gram Panchayat to discharge
the duties and functions of the Secretary of Gram Panchayat during the absence
of directly appointed Secretary, would include power to withdraw that
arrangement, if the situation so warrants. For withdrawing that arrangement,
the Authority is not required to give prior opportunity to the person to whom
" such charge of Secretary has been invested as a temporary measure. For, the
person discharging the additional duties cannot claim right to continue in the
said postunless the reason for withdrawal visits him with civil consequences.

b
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Withdrawal of nomination of additional charge of Secretary, cannot be equated
* with suspension from the post as such. There is marked difference between
withdrawing the additional charge given to an officer and of suspending him
from the office held by him as a substantive post. As regards suspension, the
Discipline and Appeal Rules of 1999 postulates two situations - when the
member of Panchayat service can be placed under suspension. None of the
two situations referred to in Rule 4 of the Rules'of 1999 are relevant, when it
is a case of withdrawal of additional power of Secretary invested in the person
‘appointed as Panchayat Karmi of the Gram Panchayat. The suspension
necessarily means, suspension from the substantive post held by that person.
In case of withdrawal of additional power of Secretary, the person would
continue to occupy the post of Panchayat Karmi substantively held by him
and can avail all the benefits thereunder unti] placed under suspension qua
that post, in terms of Rule 4 of the Rules of 1999. Further, as there is no
provision in the schedule appended to the Rules of 1999 in regard to imposition

of penalty on a Panchayat Secretary, if a Panchayat Karmi is de-notified or .

prohibited to work as Panchayat Secretary for a-particular period, it would

not amount to reduction in rank or removal from service because he would -

still continue to work as Panchayat Karmi and hé would be able to get the
honorarium fixed by the Panchayat. No additional benefit of pay has been
prescribed to a Panchayat Karmi after his notification as Panchayat Secretary.
He is assigned certain duties to be performed by Panchayat Secretary after

his notification in accordance with the prov131ons of Section 69 of the Actof -

1993.

16. The Division Bench of this Court in the matter of Lalla Prasad
Burman (supra) has observed as under in regard to withdrawal of charge of
Secretary of Gram Panchayat by way of making a de-notification under Section
69 (1) of the Act of 1993, The Division Bench held as under : -

5. . 'After hearing learned counsel for the parties,

.we find that the Collector, Shahdol has lost sight of the
Madhya Pradesh Panchayat Service (Discipline and

. Appeal) Rules, 1999 (for short ‘the Rules, 1999) while
passing the order dated 29.06.2007 denotifying the

. appellant as Panchayat Secretary under Section 69 (1) of
the Act. Sub-rule (3) of Rule I of the Rules, 1999 states
that except otherwise provided by or under these rules,
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they apply to all persons employed in connection with the
affairs of inter alia the Gram Panchayat and discharging
‘the functions of Gram Panchayat. Secretary of Gram
Panchayat is employed in connection with the affairs of
Gram Panchayat and discharging the functions of Gram
Panchayat. Hence, the Rules, 1999 are applicable to him."
It is not disputed that the appellant was notified as
Panchayat Secretary as far back as on 12.10.1999 and is
working as such Panchayat Secretary for about eight
years. Hence, any action against the appellant for
misconduct could only be taken in accordance with the
. Rules, 1999 and not otherwise.

6. Part III of the Rules, 1999 provides for
penalties. Rule 5 categorized the minor penalties and the
major penalties which can be imposed-on a member of the
Panchayat Sérvice. Under clause (b) major penalties’
which can be imposed on a member of a Panchayat Service
have been enumerated and reduction in rank and removal
from service have been categorized as major penalties.
When a Secretary of a Gram Panchayat is either reverted
to the rank of Panchayat Karmi or removed from the post
of Secretary, he suffers a major penalty mentioned under
clause (b) of Rule 5 of the Rules, 1999.

7. Rule 7 of the Rules, 1999 provides that no
order imposing on a member of the Panchayat Service,
any of the major penalties shall be passed except after a
formal inquiry is held as far as may be in the manner
provided therein. Hence, unless the procedure laid down
in the Rule 7 of the Rules, 1999 is followed, the Secretary
of the Gram Panchayat cannot be removed or reverted
from the post of Secretary, Gram Panchayat. Therefore,
the stand taken by the appellant that he could not have
been removed from the post of Secretary, Gram Panchayat
or could not have been reverted to a lower post of
Panchayat Karmi without any inquiry appears to be

- correct. :
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17.  The Division Bench has placed reliance on Sub-rule (3) of Rule 1 and
held that the provisions of Rule of 1999 are applicable to Panchayat Secretary.
The Division Bench further held that the Secretary of Gram Panchayat could
not have been reverted to a lower post of Panchayat Karmi without an inquiry.
The Division Bench has not considered the aspect that whether the nomination
as Panchayat Secretary amounts to promotion from the post of Panchayat
Karmi or the post of Panchayat Karmi is lower to the post of Panchayat
Secretary, as the case may be. As-stated earlier, there was no difference
between the salary of Panchayat Secretary and Panchayat Karmi because no

additional allowance was paid to the Panchayat Karmi after his notification as

Panchayat Secretary before coming into force the Rules 0of2011.
18.  The Supreme Court in the matter of The High Court, Calcutta and

another vs Amal Kumar Roy and others reported AIR 1962 Supreme Court -

1704 has held as under in regard to reduction in rank.

“The plaintiff sought to argue that “rank”, in
" accordance with dictionary meaning, signifies “relative
position or status or place”, according to Oxford English
Dictionary. The word “rank” can be and has been used in
different senses in different contexts. The expression
“rank” in Art. 311(2) has reference to a persons’s
classification and not his particular place in the same cadre
in the hierarchy of the service to which he belongs. Hence,
in the context of the Judicial Service of West Bengal,
“reduction in rank” would imply that a person who is
already holding the post of a Subordinate Judge has been
reduced to the position of a Munsif, the rank of a
Subordinate Judge being higher than that of a Munsif. But
Subordinate Judges in the same cadre hold the same rank,
though they have to be listed in order of seniority in the
Civil List. Therefore, losing some places in the seniority
list is not tantamount to reduction in rank. Hence, it must
be held that the provisions of Article 311(2) of the
Constitution are not attracted to this case.”

19. . A Constitution Bench of the Supreme Court in a celebrated case
Parshotam Lal Dhingra vs. Union of India reported in AIR 1958 SC 36
has held as under in regard to reduction in rank :

- it

LH
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“Applying the principles discussed above it is quite
clear that the petitioner before us was appointed to the
higher post on an officiating basis, that is to say, he was
appointed to officiate in that post which, according to
Indian Railway Code, R. 2003 (19) corresponding to F. R.
9 (19) means, that he was appointed only to perform the
duties of that post. He had-no right to continue in that
post and under the general law the implied term of such
appointment was that it was terminable at any time on
reasonable notice by the Government and, therefore, his
reduction did not operate as a forfeiture of any right and
could not be described as reduction in rank by way of

~ punishment.” '

20.  When a Panchayat Karmi is notified to work as Panchayat Secretary

in accordance with the provisions of Section 69 of the Act of 1993, he has to
perform certain duties in accordance with the provisions of the Act of 1993
and Rules made thereunder and further he enjoys a position in accordance
with the provisions of the Act of 1993. Under Section 69 of the Act of 1993
no pay scale or pay of Panchayat Secretary is fixed neither his service
conditions are prescribed nor there is a provision of disciplinary control. Hence,
it cannot be said that the Panchayat Secretary was considered independent
post or a promotional post from the post of Panchayat Karmi. Even under the
Scheme of 1995 named as Panchayat Karmi Yojna a Panchayat Karmi is
eligible to get an honorarium.

21. The Division Bench in Lalla Prasad Burman (supra) has not
considered these aspects while holding that the Rules of 1999 are applicable
to the Panchayat Secretary that as per the schedule appended with the Rules
of 1999 for Gram Panchayat Class IV and Class III services, the Panchayat
Secretary and the General Body of the Gram Panchayat is authorized to impose
minor and major penalty. However, as per Section 69 of the Act of 1993 the
State Government or the prescribed Authority has been empowered to nominate
or designate the incumbent as a Panchayat Secretary. It means that the State
Government or the prescribed Authority is the Disciplinary Authority of
Panchayat Secretary. The Rules of 1999 cannot over ride this statutory
provision of the Act of 1993. In holding that the Panchayat Secretary is
governed by the Rules of 1999, there would be anomaly and absurdity because
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the Disciplinary Authority in regard to Panchayat Secretary as per Section 69
of the Act of 1993 is quite different than the disciplinary authority of Panchayat
employee mentioned in the Appendix of the Rules of 1999.

22.  Itis well settled principle of Rule of interpretation that interpretation
which would lead to absurdity and inconsistency must be avoided, as held by

the Constitution Bench judgment of the Supreme Court in the matter of The .

Central India Spinning and Weaving and Manufacturing Co., Ltd., The
Empress Mill, Nagpur vs. The Municipal Committee, Wardha, AIR 1958
Supreme Court 341.

23.  In Kunjan Singh vs. State of M.P. and others, 2003 (3) M.P.H.T.

370, the learned Judge did not consider the fact that Disciplinary Authority in
the Rules of 1999 is different in regard to Disciplinary Authority mentioned in
Section 69 of the Act of 1993. That has also.not been considered by the
Division Bench of Chhattisgarh High Court in Rooplal Nayak vs State of
Chattisgarh and others, repotted in (2006) 4 M.P.H.T. 99. Hence, these

cases are distinguishable. In the case of Mool Chand Soni vs. State of M.P.

reported in (2007) 1 M.P.L.J. 343, the petition was disposed off with the
- observation that the petitioner can avail alternate remedy of appeal. None of
the cases cited by the learned counsel for the appellant has noticed the legal
position as discussed hitherto, hence, the cases are distinguishable.

24, On the basis of above discussion, in our opinion, the nomination of
Panchayat Karmi of the Gram Panchayat as Panchayat Secretary, prior to
coming into force of the statutory Rules named as Madhya Pradesh Panchayat
Service (Gram Panchayat Secretary Recruitment and Conditions of Service)
Rules, 2011, was a pleasure appointment. For that reason, the Panchayat
Secretary could be de-notified by the State Government or the prescribed
Authority in accordance with the procedure prescribed by the Government in
this regard.

25.  Thelearned Deputy Advocate General placed circular issued by the
Panchayat and Rural Development Department dated-02.11.2006. It is
- mentioned in the circular that the State had taken a decision that before removal
of Panchayat Secretary the Sub-Divisional Officer shall conduct an inquiry
and adopt quasi judicial procedure and he shall afford opportunity of hearing
to the concerned persons and thereaftér, he shall take appropriate decision
and the action be taken against the Panchayat Secretary in accordance with

'y

(3]
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the decision taken by the Sub-Divisional Officer (Revenue).

26.  We answer the reference in affirmative by holding that the case of
Lalla Prasad Burman vs State of M.P. and others, reported in 2008 (3)
M.P.L.J. 394 does not expound the correct law — to the extent of applicability
- of Rules of 1999 in regard to Panchayat Karmi nominated as Panchayat
Secretary prior to coming into force of the Rules of 2011. However, after
introduction of the circular dated 02.11,2006, action against the Panchayat
Secretary nominated prior to coming into force of Rules 0of 2011, was required
. to be taken in accordance with the said circular issued by the Department.

27.  We further hold that the powers of a Panchayat Secretary appointed
prior to coming into force of the Rules 0f 2011, could be suspended temporarily
or withdrawn (de-notified) — without serving a show cause notice or by giving

an opportunity of hearing in the event of reglstratlon of a criminal case against
him.

28.  Now we inay revert to the dispensation in relation to the appointments
made on the post of Gram Panchayat Secretdry post-Rules of2011. These
Rules are called Madhya Pradesh Panchayat Service (Gram Panchayat

Secretary Recruitment and Conditions of Service) Rules, 2011. Rule 3 provides
for definition infer aliaof ‘ Appointing Authority’, ‘Gram Panchayat Secretary’
and *Qualification’, which read thus :-

«3 Definitions.- (1) In these rules unless the context
otherwise requires,-

(b) “Appointing Authority” with respect to Gram
Panchayat Secretary means the Chief Executive Ofﬁcer, Zila
Panchayat;

(d) “Gram Panchayat Secretary” means such person
appointed by Chief Executive Officer, Zila Panchayat inthe
Gram Panchayat coming under its control;

(f) “Qualification” means the qualification for Gram
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Panchayat Secretary as specified in Schedule I;”

29. Rule 5 provides for method of absorption and selection. The
incumbents who were nominated as Gram Panchayat Secrétary and holding
that office immediately before the commencement of the said Rules, were
absorbed to the post and pay scale of Gram Panchayat Secretary through a
one time absorption on specified terms. In the present case, which came up
for consideration before the Division Bench, admittedly, it is an appointment
made on the post of Panchayat Karmi for the session 2007-08. He was notified
as Secretary of the said Panchayat on 14.09.2012, after coming into force
Rules of 2011. As'a result, the provision regarding absorption to the post and
. pay scale of Gram Panchayat Secretary did not arise, nor it is a case where
the appellant has been substantively appointed on the post of Gram Panchayat
Secretary post-Rules 0f 2011. Thus, the case before the Division Bench was
in respect of the first category of appointment on the post of Panchayat Karmi
and notified to discharge duties and functions of Gram Panchayat Secretary in
absence of the Secretary directly appointed on that post. Not being a casé of
substantive appointment on the post of Gram Panchayat Secretary, but only
one of invested with powers of Gram Panchayat Secretary, to'such a case,
the same principle as discussed earliér must apply with regard to the
consequence of withdrawal of nomination, In other words, cases in which
charge of Secretary is given to a Panchayat Karmi of the Gram Panchayat by
issuance of notification, it would not be a case of suspension but limited to
withdrawal of charge of the Secretary. Evenin respect of suspension of the
member of Panchayat service in terms of Rule 4, ifapplicable does not require
" prior notice, unlike in the case of procedure to be followed for taking
disciplinary action and imposing penalty. Had it been a case of appointment of
a Panchayat Karmi who entered Panchayat service prior to coming into force
of Rules 0f 2011 and after coming into force of the said Rules having been
absorbed or substantively appointed on the post of Gram Panchayat Secretary;
and as a consequence of order issued by the Appropriate Authority, he would
stand reverted to his original post of Panchayat Karmi, the quéstion of giving
him opportunity of hearing may arise. :

30.  Afterthe Rules 0f 2011, the post of Gram Panchayat Secretary has
been made a substantive post. The incumbent may be absorbed or freshly
appointed against that substantive post, as the case may be. For being
appointed to that post, the procedure prescribed in the said Rules will have to -
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be followed. As regards discipline and control, Rule 7 of the Rules of 2011
stipulates that Rules of Madhya Pradesh Panchayat Services (Conduct) Rules,
1998 would apply. The Rules of 1998, however, do not provide for the
situation in which the incumbent can be placed under suspension or for.
imposing penalty. For that, the principle underlying Discipline and Appeal Rules
of 1999 may have to be invoked - which apply to all persons employed in
connection with the affairs of Zila Panchayat, Janpad Panchayat and Gram
Panchayat and discharge the functions of Zila Panchayat, Janpad Panchayat
and Gram Panchayat. The exception is only of officers arid servants of the
State service who are posted under the Panchayats under Section 69 or are
on lone service to the Panchayats under Section 71 of the Act of 1993. Any
person, if appointed as Panchayat Karmi or Gram Panchayat Secretary, may
be considered as a2 member of Panchayat service or Panchayat servant to
whom Rules of 1999 would apply in respect of action of suspension or

" disciplinary proceedings, as the case may be. However, as aforesaid,
withdrawal of charge bestowed on any employee of the Gram Panchayat to
discharge the duties and functions of Secretary of the Gram Panchayat cannot
and does not result in disciplinary action or for that matter reduction in rank
or suspension. In the present case, the appointment of the appellant is on the
substantive post of Panchayat Karmi with investure of charge of Gram
Panchayat Secretary after coming into force of Rules of 2011; and for which
reason, it was always open to the Authority to withdraw the said charge for
which prior notice was not required to be given.

31.  We,accordingly, conclude that the legal principles stated in the case of
Lalla Prasad Burman (supra) of the Division Bench to hold that prior notice
should be given in such a case, is not the correct position of law. We hold that no

. prior notice or opportunity of hearing before suspension of the Gram Panchayat
Secretary or for that matter withdrawal (de-notified) of such charge given to the
Panchayat Karmi, is required to be given by the competent Authority to the
concerned employee much less who is facing serious criminal case.

" 32.  Weanswer the reference accordingly.

33.  As the reference has been answered, appeal be placed before the
appropriate Court for further consideration on any other questions and for
decision on merits.

Order accordingly.
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WRIT APPEAL : -
Before Mr. Justice PK. Jaiswal & Mr. Justice Vivek Rusia
W.A. No. 324/2014 (Indore) decided on 29 April, 2016

STATE OF M.P. & anr. ' ...Appellants
Vs, ' ) ’
M/S SAIFI TIMBER MART & ors. ...Respondents

Stamp Act (2 0f 1899), Section 47 (4} —Instruments under valued
— How to be dealt with — Admittedly the documents were submitted

after the cut-off date for registration ~ Therefore, respondent No. 1 is’

not entitled for the benefit of the relaxation as per circular dated
12.05.2006 — The State Government is entitled to get the stamp duty
because the instrument was presented after cut-off date — Respondent
No. 1 to pay the deficit stamp duty. (Para 12)
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Cases referred:

(2009) 7 SCC 438, (2009) 14 SCC716.

Pushyamitra Bhargava, Dy.A.G., for the appellant/State.
R.D. Sonwane, for the respondent No, 1.
- Tousif Warsi, for the proposed intervener.
G.M. Agrawal, for the Lrs of respondent No. 2.
Manoj Munshi, for the respondent/IDA.

ORDER

The Order of - the Court was  delivered by :
VIvEK RUSIA, J. :- State of Madhya Pradesh has filed the present writ appeal
being aggrieved by the order dated 20.08.2013 passed in Writ Petition
No.10368/12 filed by the respondent No.1 M/s Saify Timber Mart challenging
the order dated 31.08.2007 passed by the Collector, Stamps; order dated

"
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30.09.2009 passed by the Commissioner, _I'nddfc and order dated 20.09.2012
passed by the Board of Revenue by which the writ petition was allowed and
the aforesaid orders were quashed with the direction to the respondents to

get the sale deed executed in favour of the petitioner as per Circular dated
12.05.20016. ' :

-2 That respondent No.1/petitioner was allotted plot No.T.S-5 situated
in Scheme No.31, Indore by the then Town Improvement Trust which was
later on merged in to the Indore Development Authority for a consideration of
Rs.29,265/-. At that time petitioner did not apply for registration but
constructed the house over the plot. On 12.05.2006 a Circular was issued by
the Registrar, Stamps Indore to the effect that the plots for which no sale
deed has been executed by the individuals they can apply for registration on
or before 01.06.2006 and they are only required to pay the stamp duty and
registration fee on the basis of the rate on which the allotment was made.
Similar type of advertisement was also issued by the IDA on 16.05.2006 for

“execution of registered deed on the basis of allotment which took place on
12.02.1975.

3. The contention of the petitioner is that in pursuant to the aforesaid
advertisement he submitted an application on 16.05.2006 enclosing various
documents which was duly received by the IDA. However, the IDA has
remanded back the documents to the petitioner with a direction to resubmit
the same along with site plan, That on 19.02.2007 IDA handed over the
documents to the petitioner for presentation before the Deputy Registrar. That
after completing the formalities, deeds were submitted before the registering
authority on 22.02.2007 and on the same day Sub Registrar has forwarded it
to the Registrar for determination of market value under section 47-A of the
Stamp Act. That the Collector, Stamps registered a case No. 105/06-07/47-
a(1) and proposed the market value of the plot at Rs.1,66,61,000/-. The
petitioner appeared before the Collector of Stamps and contested the matter
_on the ground that there was a delay on the part of the IDA, therefore, he is
entitled for the benefit of the Circular dated 01.06.2006. The aforesaid
contention of the petitioner was rejected and vide order dated 31 .08.2007
Collector, Stamps assessed the market value of the property at
Rs.1,49,45,000/- and directed the petitioner to pay the deficit stamp duty of
Rs.14,91,600/- within a-period of thirty days. L

4, The aforesaid order of the Registrar dated 31.08.2007 was challenged
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by the petitioner before the Commissioner by way appeal under the Indian
Stamps Act, 1899. Vide order dated 30.09.2009, Commissioner, Indore has
dismissed the appeal and maintained the order of the Collector of Stamps.
Being aggrieved by the orderof the Commissioner, petitioner preferred an
appeal before the Board of Revenue, Gwalior. Vide order dated 20.09.2012,

the Board of Revenue also dismissed the appeal and maintained the order of

the Commissioner dated 30.09.2009.

5. That respondent No.1/petitioner approached this Couit by way of
" -writ petition No.10368/12 against the order of the Collector of Stamps,
Commissioner and Board of Revenue. In para-6.2 of the writ petition, the
petitioner has admitted that the disputed plot was allotted to him on
12.02.1975. It is also admitted that the registration of the jnstrument could
not be executed for some reasons. In para-6.3 petitioner further stated that
he applied for registration of the instrument with IDA on 16.05.2006 but the
IDA has not given copy of the proposed instrument to the petitioner before

01.06.2006 and the same was delivered to him on 19.02.2007. Thereafterhe

immediately submitted the instrument for registration on 22.02.2007, hence
he isnot liable for the delay and he could not be penalized. He is liable to pay
the prevailing market value which was prevalent on the date on which the
instrument was executed. That in the writ petition the Government Advocate
supported the order passed by the authorities. Counsel for the respondent/
IDA submitted that though the petitioner submitted the document on 16.05.2006
but the document was incomplete as the site plan was not submitted and on
submission of the site plan documents were handed over to the petitioner.
Accordingly, there was no delay on the part of the petitioner and he is not
entitled to get the benefit of the Circular.

6. That the learned Single Judge vide order dated 20.08.2013 has held
that vide application dated 16.05.2006 petitioner had enclosed various
documents which includes copy of the site plan as mentioned in the application

itself which was duly received in the office of the respondent No.5 IDA. That -
vide order dated 26.05.2006 it was directed that the letter be sent to the
petitioner for calling the site plan. This letter was dispatched on 31.05.2006

vide dispatch No.8543 but the same is not available on record. Hon'ble Single
Judge has held that the fault lies with the respondent No.5 i.e. IDA in submitting
the documents in time, hence the demand of Rs.14,91,600/- as stamp duty is
unjustified and the petitioner is entitled for the benefit of the Circular issued by

>

P
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the respondent as he submitted the application in time i.e. on 16.05.2006.

7. Being aggrieved by the above order, the State Government has
preferred writ appeal under section 2(1) of the Madhya Pradesh Ucha
(sic:Uchcha) Nyayalaya (Khand Nyaypith Ko Appeal) Adhintyam, 2005
before this Court mainly on the ground that the petitioner did not submit the
instrument up to 31.05.2006 for registration as such he is liable to pay the
stamp duty of Rs.14,91,600/- demanded by the Collector of Stamps. It is
further submitted that the writ Court failed to consider the factual dispute
between the IDA and the petitioner as a result of which revenue loss is caused
to the State Government. Since he failed to get the sale deed executed since
1975 to 2007 he is liable to pay stamp duty as per the present rate and not
entitled for the benefit of the Circular dated 12.05.2006.

8. Arguments were heard on admission and the delay of 114 days was
condoned vide order dated 08.12.2015. Notices were issued on 11.01.2016
to the respondents and the effect of order dated 20.08.2013 was stayed.
Today the appeal is heard finally at motion stage with the consent of parties.

0. Shri Pushyamitra Bhargava, learned Dy.A.G appearing for the -
appellant/State submits that the Collector of Stamps, Commissioner and the
Board of Revenue have rightly appreciated the facts of the case and directed
the respondent No. 1/petitioner to pay the deficit stamp duty of Rs.14,91,600/-
as it is not disputed that the instrument was presented on 21.02.2007 after
01.06.2006. He further submits that State Government is entitled to get the
stamp duty irrespective of the fact that who is responsible for the delay. In
support of his contention he has placed reliance over the judgment of the
Supreme Court in the matter of V.N. Devadoss Vs. Chief Revenue Control
Officer-cum-Inspector and others reported in (2009) 7 SCC 438. Para-
13, 15 and 18 of the judgment reads as under:

13. Sub-sections (1) and (3) of Section 47-A clearly

reveal the intention of the legislature that there must be a
reason to believe that the market value of the property
which is the subject matter of the conveyance has not been
truly set out in the instrument. It is not a routine procedure
to be followed in respect of each ‘and every document of
conveyance presented for registration without any evidence

" to show lack of bona fides of the parties to the document
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by attempting fraudulently to undervalue the subject of
conveyance with a view to evade payment of proper stamp
duty and thereby cause loss to the revenue. Therefore, the
basis for exercise of power under Section 47-A of the Act
is wilful undervaluation of the subject of transfer with
fraudulent intention to evade payment of proper. stamp
duty. -

15.  The stand of the State is that what has been
. disclosed is clearly a sale value and the same cannot be
termed as market value. There is fallacy in this argument.

- 18.  On the facts of the case it cannot be said that
Section 47-A has any application because there is no scope
for enteriaining a doubt that there was any undervaluation.
That being so, the High Court's order is clearly
unsustainable. and is set aside. The registration shall be.
done at the price disclosed in the.document of conveyance.
There is no scope for exercising power under Section 47-A
of the Act as there is no basis for even entertaining a belief
that the market value of the property which is the subject-
matter of conveyance has not been truly set forth with a
view to fraudulently evade payment of proper stamp duty.

10.  Per contra, counsel for the respondent No.l/petitioner Shri -
R.D.Sonwane submits that there is no fault or delay on the part of the petitioner
as he submitted the instrument before time to the IDA, however, IDA handed
over the instrument to him with delay and the IDA is responsible for the delay.
Counsel for the IDA submitted that the advertisement No.91 dated 12.05.2006
published in the newspaper on 13.05.2006 was, in fact, invitation to the allottes
of lease hold plot to get their lease deed executed on or before 31st May,
2006 and not for execution of the sale deed. The aforesaid advertisement was
published in view of the amendment inserted in the Indian Stamp (Madhya
Pradesh Prevention of Undervaluation of Instruments) Rules, 1975 as per
notification No.(45) b-4-5-2005-2V dated 29.11.2005 published in M.P
Rajpatra Part 4(Ga) dated 16.12.2005 which reads as under:

“3-B Market value of any property which is subject
matter of conveyance by or on behalf of the Central

4



-

LLR.[2016]M.P. - State of M.P. Vs. M/s Saifi Timber Mart (DB) 2451

Governmént or the State Government, shall be the value
shown in the instrument.”

'11.  The said amendment came into force w.e.f. 01.06.2006 accordingly.

In case of any conveyance executed by the State Government the market

value of any property which is subject matter of conveyance shall be the

value shown in the instrument for the purpose of stamp duty and registration
fees. He has further argued that the timé limit of registratiofl of the instrument

under section 23 of the Registration Act, 1908 is four months which is further

extendable to four months. However, petitioner took 31 years to get it_
registered, therefore, he 1s not entitled for any relief. He has further contended

that there is no default on the part of the IDA. Petitioner himself has submitted

incomplete documents without site plan and now he cannot blame the IDA.

12.  Inview ofthe aforesaid, in our opinion, the present appeal filed by the
State Government deserves to be allowed on the ground that the State
Government is entitled to get the stamp duty on execution of any instrument
under the provisions of Stamp Act. Admittedly, in the present case the benefit
of the Circular dated 12.06.2006 was available up to 01.06.2006 and the
instrument in dispute was presented before the registering authority on
21.02.2007 i.e beyond the period of 01.06.2006, therefore, the registering
authority is not concerned with the delay either on the part of the petitioner or
IDA. They have to act in accordance with the provisions of the Indian Stamp
Act as laid down by the Supreme Court in the case of VN. Devadoss (supra)
which has held that the instruments of conveyance etc undervalued has to be
dealt with under Section 47-A of the Indian Stamp Act. In the case of Residents
Welfare Association, Noida Vs. State of Uttar Pradesh and others reported
in (2009) 14 SCC 716 it was held that when the valuation shown in agreement
presented for registration is undervalued, registering authorities can hold enquiry
to find out if duty is chargeable on market value of the property. In the present
. case, there is a serious disputed question of fact between the petitioner and
the IDA about the presentation of the instrument for registration, incomplete
documents and delay on the part of the IDA to hand over them to the petitioner.
These disputed questions cannot be decided in the writ petition especially
when admittedly the documents were submitted after the cut off date for
registration, therefore, petitioner is not entitled for the benefit of the relaxation
as per the Circular dated 12.05.2006. The State Government is entitled to
get the stamp duty because the instrument was presented after the cut off
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* date. Accordingly, we set aside the order passed by the learned Single Judge
‘dated 20.08.2013 and direct the respondent No. llpetltloner to pay the deficit
stamp duty. .

Accordingly, appeal is allowed. No costs.
. ’ ‘ Appeal allowed.
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WRIT PETITION
. Before Mr. Justice Rohit Arya
W.P. No. 7876/2014 (Gwalior) decided on 12 March, 2015-

PRAHLAD SINGH RAGHUVANSHI ...Petitioner
Vs. '
STATE OF M.P. & ors. _ ...Respondents

A.  Constitution < Article 226, 243-0 & 329 and Panchayat
(Up-sarpanch, President and Vice President) Nirvaclian Nivam, M.F.,
1995, Rule 3(6) - Reservation of the post of President, Janpad
Panchayat for OBC (woman category) - Challenge - Impugned
notification of reéservation passed on 7.11.2014 - Election programme
notified on 15.12.2014 - Writ Petition filed on 15.12.2014 - Whether
Writ Petition is maintainable after commencement of election process
-Held - No, as the electlon process has already started by issuance of
eléction notification on 15.12.2014 and the Writ Petition has been filed
on 15.12.2014, so no interference in the Writ Petition is warranted and
remedy available to a party is to file an election petition u/S 122 of the
M.P. Panchayat & Gram Swaraj Adhiniyam 1993 after the election
process is over by publication of name of the returned candidate.

- {Paras 9 to 14)
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B. Panchayat(Up-sarpanch, President and Vice President)
‘Nirvachan Niyam, M.P., 1995, Rule 3(6) - Panchayat elections -
Reservation of the post of President, Janpad Panchayat for OBC
(women category) - Challenge - Violation of Rule 3(6) - Ground - Seat
reserved for a particular category in previous election shall not be
included in the drawing lots tillall remaining panchayats are not included
- Whereas in this case lots not drawn from all Janpad Panchayat but
from two Panchayats only - Held - In the instant case all Panchayats
by rotation have been reserved for OBC category except Nateran which
has been reserved for OBC category in the instant election and the
concerned Janpad Panchayat, Basoda has been reserved for OBC
category for the first time in 1994, so drawing lots between two
Panchayats, Basoda & Vidisha and in turn reserving Basoda
constituency for OBC, women category is not at all arbitrary or in
violation of Rule 3(6) of the Rules of 1995 - Writ Petition dismissed.

' - (Paras 16 to 22)
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Cases referred:

~ 1995 Supp (2) SCC 305 = AIR 1995 SC 1512, (2000) 8 SCC 216,

AIR 1952 SC 64, (1978) 1 SCC 405, 1996(3) SCC 416.

' Vivek Jain, for the petitioner. - . . _
. R.P. Rathi, G.A. for the respondent Nos. 1 & 2/State.
R.D. Jain with Sangam Jain, for the respondent No. 3.
A.K. Nirankari, for the intervenor.

ORDER

~ RORIT ARYA, J. :- By this petition under Article 226 of the Constitution
of India, petitioner has put to challenge an order dated 07/11/2014 (Anexure
P/1) passed by the respondent No.2/Collector, District Vidisha whereby
reserved the post of President, Janpad Panchayat, Basoda for OBC — Woman
category. It is alleged that provision as contained under rule 3(6) of the Madhya
Pradesh Panchayat (Up-sarpanch, President and Vice President) Nirvachan
Niyam, 1995 has been violated. It is contended that as per the aforesaid
provision, the seat reserved in the previous election shall not be included in
the drawing lots for reservation of a particular category till all remaining
Panchayats are not exhausted. In the instant election, the post of President,
Janpad Panchayat, Basoda constituency has been reserved for OBC woman
category again which according to counsel is contrary to rule 3 (6) of the Madhya
Pradesh Panchayat (Up-sarpanch, President and Vice President) Nirvachan
Niyam, 1995 (hereinafter referred to 1995 Rules). Besides, it is further

contended that instead of drawing lot from among all J anpad Panchayats, lot

was drawn only from and out of two Janpad Panchayats, Vidisha and Basoda.
Itis also contrary to rule 3(6) of the 1995 Rules.

2, Per contra, learned senior counsel appearing on behalf of the
respondents' raised preliminary objection as regards maintainability of writ
petition on the ground that the impugned notification was passed on 07/11/2014

whereas the present writ petition has been filed by the petitioner on-

15/12/2014. Besides, election programme had already set in motion and
notified on 15/12/2014. Therefore, in the light of the provisions as contained
under Article 243-O of the Constitution of India, no interference is warranted
and the remedy lies only by way of election petition under the provisions of
the Madhya Pradesh Panchayat Raj Adhiniyam, 1993 and the Rules framed

thereunder. Besides, Iéarmed senior counsel further submits that there are seven

LY
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Janpad panchayats, namely; Vidisha, Basoda (Ganj Basoda), Kurwai, Sironj,
Gyaraspur and Nateran in the district Vidisha. In the year 1994, Vidisha &
Basoda, year 1999 Kurwai & Sironj, year 2004 Gyaraspur & Nateran and in
the year 2009 Basoda and Sironj have been reserved for OBC category.

3. With reference to the aforesaid details, State's counse! submits that
for the first time in the year 1994, Janpand Panchayat Basoda was reserved
for OBC category and thereafter by rotation, all the aforesaid Janpad
Panchayats have been reserved for OBC category and each subsequent draw
of lots, Panchayats already reserved for OBC category were excluded. In
the election for the year 2014, one Janpad Panchayat was remained to be
reserved for OBC, namely; Nateran and the same was reserved for OBC
category. As out of the seven Janpad Panchayats, two were required to be
reserved for OBC. category, the same was done by drawing lot between
Vidisha and Basoda as for the first time in the year 1994, Basoda and Vidisha
were earmarked for OBC category. Accordingly, Basoda was reserved for
OBC (Woman) category. It is submitted that there is no illegality in the matter
of reserving Basoda for OBC category and the provision of rule 3(6) of the
1995 Rules; a regulatory measure has all along been followed for reservation
of seats for the OBC category by rotation.

4. Counsel for the respondents No.1 and 2 further contended that the
scope of interference in the matter of election under Article 226 of the
Constitution of India has consistently been held by the Hon'ble Apex Court is
circumscribed by self~imposed limitations, moreso, when the election machinery
has been set in motion by issuance of election notification. It is further
contended that the matters relating to constitution of Panchayats, composition
of Panchayats, delimitation of Panchayats, allotment of seats, reservation of
seats and conduct of elections are essentially for the Government to decide
albeit with due regard and observance of the relevant Act enacted under the
provisions of Articles 243B, 243C, 243D and 243K respectively and it is not
for the Court how to control and regulate the manner in which the same would
be done. Besides, it is submitted that there is a specific bar against interference
by Courts in electoral matters as provided under Article 243-0 and Article
329(b) of the Constitution of India. Learned counsel refers to judgment of the -
Hon'ble Apex Court in the case of State of U.P, and others Vs. Pradhan
Sangh Kshetra Samiti and others, 1995 Supp (2) SCC 305 = AIR 1995
SC 1512. Para No.44 and 45 are relevant which reads as under:
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#44. It is for the Government to decide in what manner the
panchayat areas and the constituencies in each panchayat area
will be delimited. It is not for the court to dictate the manner in
which the same would be done. So long as the panchayat arcas
and the constituencies are delimited in conformity with the
constitutional provisions or without committing a breach thereof,
the courts cannot interfere with the same. We may, in this
connection, refer to a decision of this Court in The Hingir-
Rampur Coal Co, Ltd. ‘and Others v. The State of Orissa

and Others [(1961) 2 SCR 537]. In this case, the petitioner

mine owners, had among others, challenged ‘the method
prescribed by the legislature for recovering the cess under the
Orissa Mining Areas Development Fund Act, 1952 on the
ground that it was unconstitutional. The majority of the Bench
held that the method is a matter of convenience and, though
relevant, has to be tested in the light of other relevant
circumstances. It is not permissible to challenge the vires of a
statute solely on the ground that the method adopted for the
recovery of the impost can and generally is adopted in levying
a duty of excise.

45. What is more objectionable in the approach of the High
Court is that although clause (a) of Article 243-0 of the
Constitution enacts a bar on the interference by the courts in
electoral matters including the questioning of the validity of
any law relating to the delimitation of the constituencies or the
allotment of seats to such constituencies made or purported to
be made under Article 243-K and the election to any
panchayat, the High Court has gone into the question of the
validity of the delimitation of the constituencies and also the

* allotment of seats to them. We may, in this connection, refer to

a decision of this Court in Meghraj Kothari v. Delimitation

. Commission & Ors. [(1967) 1 SCR 400]. In that case, a

notification of the Delimitation Commission whereby a city
which had been a general constituency was notified as reserved
for the Scheduled Castes. This was challenged on the ground
that the petitioner had a right to be a candidate for Parliament
from the said constituency which had been taken away. This

]

LYl
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Court held that the impugned notification was a law relating to
the delimitation of the constituencies or the allotment of seats
to such constituencies made under Article 327 of the
Constitution, and that an examination of sections 8 and 9 of
the Delimitation Commission Act showed that the matters
therein dealt with were not subject to the scrutiny of any court
of law. There was a very good reason for such a provision
because if the orders made under sections 8 and 9 were not
to be treated as final, the result would be that any voter, ifhe
so wished, could hold up an election indefinitely by questioning
the delimitation of the constituencies from court to court.
Although an order under Section 8 or 9 of the Delimitation
Commission Act and published under Section 10 [1] of that
Actis not part of an Act of Parliament, its effect is the same.
Section 10 [4] of that Act puts such an order in the same
‘position as a law made by the Parliament itself which could
only be made by it under Article 327. If we read Articles 243-
C, 243-K and 243-0 in place o Article 327 and sections 2
fkk], 11-F and 12-BB of the Act in place of Sections 8 and 9
of the Delimitation Act, 1950, it will be obvious that neither
the delimitation of the panchayat area nor of the con-
constituencies in the said areas and the allotments of seats to
the constituencies could have been challenged or the Court
could have entertained such challenge except on the ground
that before the delimitation, no objections were invited and no
hearing was given. Even this challenge could not have been
entertained after the notification for holding the elections was
issued. The High Court not only entertained the challenge but
has also gone into the merits of the alleged grievances although
the challenge was made after the notification for the election
was issued on 3 1st August, 1994

With the aforesaid submissions, it is contended that no interference is
warranted in the instant writ petition and the same deserves to be dismissed.

5. Learned senior counsel appearing for the respondent No.3/State
Election Commission supported the stand of the State's counsel and adopted
the counter-affidavit filed by the respondents No.1 and 2/State.
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6. Intervention has also been filed vide I.A.No.1479/15 by one of the
contesting candidates, namely; Smt. Anjali Yadav w/o Manoj Yadav and
submitted that the instant writ petition has been filed after elections were notified.
Hence, the process of election was started and thereafter nominations have
been filed, Therefore, at this stage, no interference is warranted in the matter
of election in the light of Article 243-O of the Constitution of India. Counsel
for the intervenor adopted the counter-affidavit filed by the respondents No.1
and 2/State.

7. - Heard counsel for the parties.-

8. There is no dispute between the parties that the election has been
notified on 15/12/2014. Challenge to the notification for reservation dated
07/11/2014 (Annexure P/1) is made by filing instant writpeﬁtionon 15/12/2014..

9. Before adverting to the contentions advanced by respective parties, it
is considered apposite to refer to decisions of the Hon'ble Apex Court in the
context of Article 329(b) of the Constitution of India as in the opinion of this
Court, the ratio of decisions in the context thereof also have full application as
regards.scope of judicial review under Article 226 of the Constitution of
India in the context of panchayat elections.

“243-0. Bar to interference by courts in election mattets.-
Notwithstanding anything in this Constitution

(b) no election to any Panchayat shall be called in question
except by an election petition presented to such authority and
in such manner as is provided for by or under any Law made
by the Legislature of a State.

329. Notwithstanding anything in this Constitution ..
(a).... e e

(b) no election to either House of Parliament or to'the House
or either House of the Legislature ofa State shall be called in
question except by an election petition presented to such
authority and in such manner as may be provided for by or
under any law made by the appropriate Legislature.”
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10.  Incatena of decisions, a comprehensive detailed and authoritative
pronouncement of law has been laid down by Hon'ble Apex Court explaining
the object, ambit, scope, limit and extent of jurisdiction of High Court under
Article 226 of the Constitution of India in the matter of election in the light of "
Article 329(b) of the Constitution of India.

11. = Three judges Bench in the case of Election Commission of India
through Secretary Vs. Ashok Kumar and others, (2000) 8 SCC 216, the
Hon'ble Apex Court has addressedupon the issue as regards jurisdiction of
the High Court to entertain writ petition under Article 226 of the Constitution
of India and issue of interim direction after commencement of election process

_ inthe context of Article 329 of the Constitution of India. The term “election”

as occurring in Article 329 of the Constitution of India has been held to mean
and include the entire process from the issue of the notification under section
14 of the Representation of People Act, 1951 to the declaration of result

under section 66 of the said Act.

12. = True, it is that power of judicial review is part of a basic structure of
the Constitution of India; concept no more in issue but the scope of interference
under Article 226 of the Constitution of India in the light of the embargo
envisaged by Article 329 of the Constitution of India is well addressed by the
Hon'ble Apex Court in the case of N. P. Ponnuswami Vs. Returning Officer,
Namakkal Constituency, AIR 1952 SC 64 and reiterated in subsequent
judgment in the case of Mohinder Singh Gill Vs. Chief Election
Commissioner, (1978) 1 SCC 405. The provision as contained in Article
329 of the Constitution of India was described by the Constitution of India on
two principles; (I} the peremptory urgency of prompt engineering of the whole
election process without intermediate interruptions by way of legal proceedings
challenging the steps and stages in between the commencement and the
conclusion; (2) the provision for special jurisdiction which can be invoked by
an aggrieved party at the end of the election excludes other form, the right
and remedy being creatures of statutes and controlled by the Constitution of -
India. In Mohinder Singh Gill's case, the authoritative meaning of Article
329 of the Constitution of India has been further reiterated as follows:

(1) Having regard to the important functions which the
legislatures have to perform in democratic countries, it has
always been recognised to be a matter of first importance that
elections should be concluded as early as possible according
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to time schedule and all controversial matters and all disputes
arising out of elections should be postponed till after the
elections are over, so that the election proceedings may not be
unduly retarded or protracted.

(2) In conformity with this principle, the scheme of the election _
‘law in this country as well as in England is that no significance
should be attached to anything which does not affect the
“"election"; and if any irregularities are committed while it isin
progress and they belong to the category or class which, under
the law by which elections are governed, would have the effect
. of vitiating the "election" and enable the person effected to call
it in question, they should be brought so before a special
tribunal by means of an election petition being and not be made
the subject of a dispute before any court while the election is
in progress."

The same prin¢iple was reiterated by the Hon'ble Apex Court in the
case of Boddula Krishnaiah and another vs. State Election Commissioner,
A.P., and others, 1996(3) SCC 416. ‘

13. Thereisno cavil of doubt that aforesaid principles squarely applies to
Panchayat elections as well. For that reason alone, as a matter of fact, no
interference is warranted in this writ petition. The remedy of filing an election
petition is very much available to a party seeking to challenge the election of
the declared/returned candidate under section 122 of the Adhiniyam, 1993
.read with'the Madhya Pradesh Panchayats (Election Petitions, Corrupt
Practices and Disqualification for Memb ership) Rules, 1995.

14. Therefore, in the light of constitutional limitation coupled with the fact
that the impugned notification was issued on 07/11/2014 and the election
programme announced and notified on 15/12/2014 and thereafter, the present
writ petition has been filed on 15/1 2/2014, in the opinion of this Court, at this
stage no interference is warranted under Article 226 of the Constitution of
India. :

15.  However, as submissions have been advanced with reference rule 3 (6)
of the Nirvachan Niyam, 1995, it is considered apposite to deal with the
same. '
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16.  Provision for reservation of seats for the Scheduled Castes and
Scheduled Tribes are made in the light of Article 243D of the Constitution of
India and the Legislature of the State under Article 243D(6) of the Constitution
of India is empowered for making provision of reservation of seats in any
Panchayat or offices of Chairpersons in the Panchayats at any level in favour
of backward class of citizens.

17.  Relevant for the purpose of this writ petition is rule 3(6) of the
Nirvachan Niyam, 1995 and for ready reference, the same is reproduced
below:

“3. Determination of reserved seats of Chair Person of
Panchayat.

(1) eee e eons

(6) In subsequent general election, the Panchayats previously
reserved shall be excluded from drawing lots, for that particular
category till all such Panchayats are not exhausted”

18. A careful reading of the aforesaid provision suggests; (i) that all the
Panchayats have to be reserved for particular category by rotation; (ii) if
Panchayat/Panchayats is/are reserved for OBC in a given election such
Panchayat/Panchayats shall be excluded from drawing lots for a particular
. category (OBC) and (iii) #i/f all remaining Panchayats are not reserved for
OBC

(Emphasis supplied)

19.  Therefore, the provision contemplates reservation of all Panchayats
by rotation and unless all Panchayats are reserved for OBC by rotation,
Panchayat already reserved for OBC should not be included in drawing of
lots. After all Panchayats are reserved for OBC, as a matter of fact, the
regulatory measure under rule 3(6) ofthe 1995 Rules is exhausted in strict
sense and no further drawing of lots amongst the Panchayats is necessary
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though respondent/State shall ensure that all the Panchayats are reserved for
OBC in a fair manner bearing in mind the objéct as contained under rule 3(6)
of the 1995 Rules.

20.  In'the instant case, there is no dispute that all the Panchayats by rotation

have been reserved for OBC category except Nateran which has been reserved -

for OBC in the instant election. Therefore, the decision of the respondent/
State with reference to the reservation made in the year 1994 for the first
time, regulating the reservation by drawing lots between those two Panchayats;
Basoda, and Vidisha and regard being had to concept of rotation; a regulatory
measure, reserved Basoda constituency for OBC woman category, in the
opinion of this Court, cannot be said to be arbitrary or in violation of rule 3(6)
of the 1995 Rules for the reasons stated hereinabove,

21.  Thatapart, thereisno allegation of any mala fidés or collateral purpose
with oblique motive is attributed in the matter of reservation of seats. After
finalization of reservation of seat for OBC as early as on 07/11/2014, the
elections were notified on 15/12/2014 and thereafter election process has
started. .o ~ "

. 22, Inthe facts and circumstances of the case, writ petition sans merit and
is hereby dismissed, '

Petition dismissed.

LL.R. [2016] M.P., 2462
" WRIT PETITION
Before Mr. Justice Sujoy Paul
W.P. No. 3571/2014 (Gwalior) decided on 12 March, 2015

RAJESH MISHRA _ ...Petitioner
Vs, '
RAM VILAS SINGH KUSHWAHA - ..-Respondent

. Civil Procedure Code (5 of 1908), Order 39 Rule 1 & 2 -
Injunction -Held - Injunction cannot be granted as a matter of course
or on mere asking - Apart from three necessary ingredients, i.e. prima
facie case, balance of convenience and irreparable loss, the Courts
are required to see the conduct of the parties. .° (Para 16)

Rafier w97 @iar (1908 BT 5), AFTT 39 [4997 1 7 2 — ey —
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Cases referred:

2001 (1) MPWN SN 3, 2005 (3) MPLJ 213,2010 (2) JLJ 210,
1986 (1) MPWN 159, 1990 (1) MPWN SN 136, AIR 1995 SCW 3521,
2008 (11) SCC 1, 1983 (4) SCC 31.

H.K. Shukla, for the petitioner.
Harish Dixit, for the respondent,

ORDER

Suioy PauL, J. :- This petition filed under Article 227 of the
constitution takes exception to the order passed by the trial Court dated
20.12.2013 whereby the application of the present petitioner/ defendant
preferréd under Order 39 Rule 1 & 2 was rejected by the trial Court. The
order passed in Miscellaneous Appeal No. 4/14 and 9/14 is also called in
question whereby the Lower Appellate Court in exercise of power under
Order 43 Rule 1 CPC passed injunction in favour of the respondant/plantiff.

2. The necessary facts for adjudication of this order are that the
respondent/plaintiff filed a suit for declaration and permanent injunction
( Annexure P-3). Along with the said suit, he filed an application under Order
39 Rule 1 & 2 CPC (Annexure P-4). The present petitioner therein filed his
counter claim and application under order 39 Rule 1&2 (Annexure P-5). In
the said counter claim; he also prayed for grant of injunction. The trial Court

heard the parties and passed the order dated 20.12.2013 (Annexure P-2).

3. Shri. H.K. Shukla, learned counsel for the petitioner,submits that the
property in question is situated at survey No.1976, Gram Gospura.The said
property is recorded in the revenue records in the name of petitioner's father,late
Prem Narayan Mishra, who was.a freedom fighter. It is the case of the
petitioner that a rent agreement (Annexure P-10) was entered into between
the petitioner and one Shri Sudhir Singh Parihar. As per the said agreement,
the land in question was manned by said Sudhir Singh Parihar for some time.
However, the said rent agreement came to an end on 31.3.2013. It is
contended by Shri Shukla that on 2.10.2013 the respondent/defendant
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forcibly entered into the property and took possession of it. A complaint was
lodged in police station Thatipur on 3.10.2013 (Annexure P-7). It was followed
by other complaints seeking protection from the police authorities. These
complaints dated 10.10.2013 (Annexure P-8) and 21.10.2013
(Annexure P-9) are placed on record. Itis the case of the petitioner that the
xrespondent/defendant was never engaged as a tenant'and he had forcibly taken

possession of the property. The same stand is taken in the counter claimand -

the counter application. Shri Shukla referred para3 of the plaint filed by the
plaintiff, wherein it is averred that the rent was regularly paid by him to the
present petitioner and entry in this regard is mentioned in the diary kept by the
plaintiff in the handwriting of the present petitioner. He submits that this best
evidence was not produced before the courts below which shows that the
whole story of plaintiffis concocted and like house of cards.

4, The trial Court in order dated 20. 12.2013 opined that the property in

question is in the name of 'Mangal Marriage Garden". The statutory authority
-under M.P. Shop and Establishment Act, 1958 issued a registration certificate
dated 22.10.2010 in favour of the respondent/plaintiff. Apart from this, the
trial Court has taken note of various documents which show that the said
marriage garden was booked by the respondent/plaintiff. The stand of
respondent/plaintiff was recorded that he is tenant at the rate of Rs. 10,000/-
per year. The trial Court after considering the documents filed by the plaintiff
opined that the electricity bill was actually paid by the plaintiff. There exist
internent connection and telephone connection for which payment is being
made by the plaintiff. The trial Court gave a finding that the property tax for
the period 1.4.2012 t0 31.3.2013 is Rs.83621/- and, therefore, it is difficult
to accept that plaintiff can be a tenant at the rate of Rs. 10,000/- per year
only. On the basis of reasons assigned in the said order, the trial Court opined
that although plaintiff is in possession of the property, his possession is in the
capacity of encroacher and, therefore, he cannot be permitted to enjoy
injuniction. The claim of present petitioner for injunction was also rejected on
the ground that the plaintiffis in possession. ’

5. The petitioner and respondent/plaintiff filed miscellaneous appeals
against the said order of the trial court. The miscellaneous appeals were
registered as Misc. Appeal No. 4/14 and 9/14. The appeals were analogously
heard and decided by the impugned order dated 5.5.2914 (s5ic:2014)
(Annexure P-1).

al



LL:R.[2016]M.P. Rajesh Mishra Vs. Ram Vilas S. Kushwaha 2465

6. Shri H.K.Shukla, learned counsel for the petitioner, criticized this order
by contending that the order of trial court and appellate is based on registration
certificate issued under the Shop and Establishment Act.. The said certificate
was obtained on misrepresentation of fact, Accordingly, the statutory authority
by order dated 24.5.2014 (Annexure P-14) cancelled the same. He drew
attention of this court on Annexure P-14 which shows the cancellation of
registration. Reliance is placed on Annexure P-15 to submit that the internet
connection stood terminated eight months before 16.7.2013. Thus, it is
contended that the plaintiff's sole basis for obtaining injunction does not survive
in view of said documents. Shri Shukla submits that the plaintiffis an encroacher.
On the basis of illegal act and with the help of muscle men he encroached the -
property of the petitioner, He submits that the equity is not in favour of such’
litigant/plaintiff and, therefore, court below has erred in allowing the
miscellaneous appeal of the plaintiff. He relied on the judgments cited by him
before Lower Appellate Court (mentioned in para 20 of the said order). He
submits that there is no justification in passing the order dated 5.5.2014. He
submits that merely because possession is averred and shown, mechanically
injunction cannot be grantéd. Lastly, Shri- H.K.Shukla submits that apart from
satisfying heccessary ingredients for grant of injunction i.e., primaq facie case,
balance of convenience and irreparable injury, the courts must see the conduct
of parties while considering the prayer for grant of injunction. He submits that
injunction being an equitable rélief is available only to a person who has a
lawful claim. He relied on certain judgments in support of his contentions.

7. Shri Harish Dixit, on the other hand, supported the order passed by
the Court below. By taking this Court to various paragraphs of the appellate
court's order, Shri Dixit contends that the appellate court has dealt with each
and every aspect raised by Shri Shukla. He submits that the plaintiff has
produced the diary which shows that there were entries and payments made
by the parties in favour of the plaintiff who have booked the marriage garden
for the purpose of marriage functions. He submits that the electricity bills,
telephone bills and internet connection-etc. were paid by the plaintiff. He
- fairly submits that-although electricity connection is in the name of present
petitioner, fact remains that payments arising out of those electricity bills were
‘paid by the plaintiff, He submits that the petitioner was unable to show any
material/documents regarding his possession on the property. On the contrary,
the plaintiff was able to show that he has paid the aforesaid bills, marriage
garden was booked on various dccasions for which amount was received by
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the plaintiff etc. On the strength of these, it is submitted that the court below
_has not committed any error of law which warrants interference by this Court.

He submits that limited injunetion granted by Lower Appellate Court that -

plaintiff be not evicted without following due process of law, by no stretch of
imagination, can be said to be either without jurisdiction or illegal in nature. In
respect of aforesaid, he.relied on 2001 (1) MPWN SN 3 (Bharosilal Vs.
State of M_P.) and 2005 (3) MPLJ 213 (Waheed Khan Vs. Gyani Bai and
. others). Lastly, Shri Dixit submits that Sudhir Singh Parihar filed an affidavit
 in support of the plaintiff by contending that the marriage garden is being run

by the plaintiff and he is only taking care of lighting and decoration of the

marriage garden.
8. No other point is pressed by learned counsel for the parties.
0. Ihave heard learned counsel for the parties and perused the record.

10.  The petitioner, along with the present petition, has filed the Document

Annexure P-14 whereby the registration of marriage garden in favour of the -

plaintiff was cancelled by statutory authority. The respondent has not chosen

to refute the genuineness of this document, The aforesaid factual backdrop

shows that the petitioner has promptly informed the police authorities that the
plaintiff has forcibly entered into the suit premises and he is an unauthorized
occupant. There is not even an iota of material to show that the plaintiff was
a tenant of the petitioner. In view of para 3 of the plaint averment, the entry
regarding payment of rent is made by the petitioner in a diary maintained by
the plaintiff. This was the best piece of evidence available with the plaintiff
which was deliberately not produced. There is no justifiable reason assigned

for the same. The courts below have rightly doubted and disbelieved the stand -

of the plaintiff that the land whose annual property tax is Rs.83,621/-can be

given on rent for an amount of Rs.10,000/- per year. However, it is seen that -

the court below is impressed with the aspect of possession of the plaintiff, The
reason for giving such finding is teleéphone, electricity and internet bills paid by
the plaintiff, registration under the Shop Act and the continuance booking of
marriage garden in favour of customers. '

11.  The petitioner has relied on various judgments before the court below
which are referred in para 20 of order dated 5.5.2014. In the present case, it
is clear that the petitioner hias promptly lodged the reports about forcible
action of encroachment on said property by the plaintiff before the police

‘el
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authorities. He approached from pillar to post for redresasal (sic:redressal) -
of grievances. For the reasons best known to the police authorities, no action
was taken on the said police complaints. Perhaps the police authorities treated
it to be a purely civil dispute. Taking advantage of police inaction, the plaintiff
filed a suit seeking declaration that he be declared as a tenant. There is no
material whatsoever to suggest that he is a tenant. Merely because'an affidavit .
is filed at later stage by Sudhir Singh Parihar that will not create a strong
prima facie material to establish that the plaintiff was a tenant. More so,
when in the rent agreement dated 15.1.2011 (Annexure P-10),the present
plaintiff had put his signature in the capacity of a witness only.

12.  Atthe cost of repetition, in my opinion, there is no material at all to
prima facie believe that plaintiff was a tenant. On the contrary, petitioners
repeated representations to the police authorities, prima facie establish that
the plaintiff is an encroacher, who forcibly entered the suit premises. The
question is whether in these circumstances the injunction could have been
granted by the court below in favour of the plaintiff. I find substantial foice in
the argument of Shri Shukla that the conduct of a party is a relevant
con51derat10n for grant of injunction.

13. The Apex Court in 2010 (2) JLJ 210 (Narendra Kante Vs.
Aaniuradha Kante and others) opmed that, while considering an application
for grant-of injunction, the Court has not only to take into consideration the
basic elements regarding existence of a parma (sic:prima) facie case, balance
of convenience and irreparable injury, it has also to take into consideration
the conduct of the parties since grant of injunction is an equitable relief.

14.  This Court in 1986-(1) MPWN 159 (Kamal Singh Vs. Jairam Singh)
opined that temporary injunction cannot be claimed merely on the basis of
possession. The possession must be legal. Possession of trespassers cannot
be protected. Same view is taken by this Court in 1990(1) MPWN SN 136
(Dattatraya Vaishampayan Vs. Janakarya Vibhag Karmacharz Grih
Nirman Sahakari Samiti}.

~15.  The Apex Court in AIR 1995 SCW 3521 (M/s Gujarat bottling
Co. Ltd. And ors. Vs. Coca, Cola Company and ors.) opined as under:-

"In this coﬁtext, it would be relevant to mention that in
the instant case GBC had approached the High Court for the
injunction order, granted earlier, to be vacated. Under Order
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39 of the Code of Civil Procedure, jurisdiction of the Court to
interfere with an order of interlocutoty or temporary injunction
is purely equitable and, therefore the Court, on being
approached, will, apart from other considerations, also look
to the conduct of the party invoking the jurisdiction of the
Court, and may refuse to interfere unless his conduct was free
from blame. Since the relief is wholly equitable in nature, the
party invoking the jurisdiction of the Court has to show that he
himself was not at fault and that he himself was not responsible
for bringing about the state of things complained of and that he
was not unfair or inequitable in his dealings with the party
against whom he was seeking relief, His conduct should be
fair and honest. These considerations will arise not only in
respect of the person who seeks an order of injunction under
Order 39, Rule I or Rule 2 of the Code of Civil Procedure,
but also in respect of the party approaching the Court for
vacating the ad-interim or temporary injunction order already
~ granted in the pending suit or proceedings."

16.  Same view is taken by Supreme Court in 2008 (11) SCC 1 (Mandali
Ranganna & Ors. Eic Versus T. Ramachandran, & Ors.) and 1983 4)
SCC 31 (Gangubai Bablya Chaudhary Versus Sitaram Balachandra
Sukhtankar). In view of aforesaid judgments, it is clear that injunction cannot
be granted as a matter of course or on mere asking. Apart from three necessary
ingredients, i.e., prima facie case, balance of convenience and irreparable
loss, the courts are required 1o see the conduct of the parties. In the present
case, the best available evidence with the plaintiff (mentioned in para 3 of
plaint) was deliberately suppressed which creates serious doubt about the
status of the plaintiff as a tenant. No prima facie case is established by the
plaintiff showing that he is a tenant. The conduct of plaintiff also suggest that
he was not entitled for any injunction. Mere possession on the basis of forcible
entry cannot be a ground for grant of injunction. If injunctions are granted in
such cases, it will encourage trespassers and encroachers. They may misuse
and abuse the judicial process. The judgments cited by Shri Harish Dixit are
based on different factual backdrops. The said judgments have no application
in the facts and circumstances of the present case.

17.  Asanalyzed above, in my view, the order dated 5.5.2014 is bad in

[ 1]
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law and liablé to be interfered with. The Courts below have erréd in not
granting injunction prayed for by the petitioner.

18.  Resultantly, the application preferred by the plaintiff under Order 39
Rule 1 & 2 is rejected. Accordingly, the order passed on 5.5.2014
(Annexure P-1) is also set aside. In the facts and circumstances of this case,
the prayer of petitioner for grant of injunction is granted. The respondent/
plaintiffis injuncted from treating any kind of hindrance in the marriage garden
in question. It will not be open to the plaintiff to cause hindrance by himself or
through any body else. It is made clear that this finding of this order will not
affect the merits of the case before the trial court in any manner. It is expected
that the parties will cooperate with the proceedings before the court below
and court below will make endeavour to decide the civil suit expeditiously.

19, Petition is allowed to the extent indicated above. No cost.

Petition allowed.

LL.R. [2016] M.P., 2469
'~ WRIT PETITION
Before Mr. Justice Rohit Arya
+ W.P. No. 9079/2013 (Gwalior) decided on 19 March, 2015

SEVEN BROTHERS (M/S.) . ~ ...Petitioner
Vs. .
HINDUJA LEYLAND FINANCE CO. & ors. .. .ReSpondents

A. Constitution - Article '12 & 226 and Companies Act (1 of
1956), Section 617 - 'Qther Authority'- State - Respondent No. 1 company
not performing public duty nor discharging any statutory function - Private
Finance Company - Whether a Writ Petition is maintainable against a
Private Company incorporated u/S 617 of the Companies Act - Held -
No, as the Respondent No. 1 Company is a private company engaged in
the business of finance cannot be classified as " Other Authority' to bring
it in the fold of definition of 'State' under Article 12 of the Constitution to
make it amenable to Writ Jurisdiction under Article 226 of the Constitution
- Petition dismissed. (Paras 10 to 14)
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TftE # w9 4 wifga 9 A @ wwwr @ - aifre @R

~ B. Constitution - Article. 226 - Petition for release of
Excavator Machine on 'Supardgi' & for registering criminal case against
Respondents - Vehicle financed for loan amount of Rs. 36,60,000/- -
Repayment Rs. 1,38,550/- per month in 33 EMI - Grave default in
repayment - Show cause notice - No reply - Extended opportunity for
repayment - Seizure of Excavator Machine - Police complaints by
petitioner -"No ground to proceed - Held - As per the loan agreement
and opportunity of repayment granted to the petitioner, he is not entitled
for any relief - Petition sans merit & is dismissed. (Paras 7 & 15)

24 GIIIT — FPT 226 — Sw@Ad wH B gUE w
Frtfa fd o wor st @ Reg <fss o of R @t 2g
Wfa®T — qTET BT ®IA 36,60,000 /— B For AR 27 e Wt frar Ty
ol — Wl 1,38,550 /— GReTE A 33 AE Wi et ¥ gafTas —
T # TR q@ - ST qmal Nfew — B waw 9@~ gEdfram
¥ AT B W T T — IeETw T @ ARweT — Al gRy ghe
P! RIFT — S $ o1 qER T ~ afifEiRa - o aEg @
ITAR AT IR B HTAE ¥ USH 5 T Iww 3 vwan, 98 B
WERAl YT B BY EHAN T8 — Wl ¥ Ry 9 8 ¥ el

-~

Cases referred:

2003(10) SCC 733, (1981) 1 SCC 722, (2002) 5 SCC 111, (2001)
78CC 417, (1979) 4 SCC 396, (2006) 2 SCC 598, (2013) 1 SCC 400.

Arvind Dudatwat and Dhirendra Singh, for the petitioner.
M.M. Qureshi, for the respondents No, 1 & 2.

 ORDER

ROHIT ARYA, J. :- Instant writ petition under Article 226 of the
Constitution of India is filed for the relief in the form of direction agairist the
respondent No.1, Hinduja Leyland Finance Company (hereinafter referred to
as the respondent-company) for release of the Excavator Machine on supardgi
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subject to payment of necessary dues regularly on monthly installments and
further relief incorporated by way of amendment vide order dated 03/02/2014
in the form of direction to newly added respondents' No.3 and 4 to take
action and register criminal case against the respondent No.2 and his
companions on the basis of complaints made by the petitioner with further
direction to respondent No.4 to give possession of the Machine in questlon
to the petitioner forthwith.

2 Facts relevant and necessary for disposal of this writ petition are to
the effect that petitioner had approached respondent-company, a finance
company registered under the Companies Act, 1956 for purchase of new
Hyundai R215 LC7 Excavator Machine with Sr. No.N603D0042 and Engine
No.84093664 (hereinafter referred to as the 'Machine') undeér the loan scheme
of the respondent-company. The loan agreement No.MPIDGW00041 dated
30/04/2013 was entered into between the petitioner (the borrower) with one
Brijendra Singh as guarantor and the respondent-company (the lender). The
loan amount advanced was to the tune of Rs.36,60,000/. The same was
required to be repaid in 33 installments at the rate of Rs.1,38,550/per month
commencing from 01/06/2013. The loan amount was released and the Machine
was purchased by the petitioner from a dealer. The terms and conditions are
contained in the loan agreement. Article 2.9 of the Agreement deals with
repayment of loan, Article 2.10 of the Agreement deals with mode of payment
of the installments. Article 13 deals with events of default and Article 14 of
the Agreement deals with lender's right of recovery of loan and infer alia
Article 14.1 provides that upon occurrence of any/all of the events of default,
the borrower shall be liable to pay to the lender as provided for therein. Article
14.2 thereof provides as under:

“14.2 Inthe event of failure of the Borrower in complying
with the demand in the said notice the Borrower shall be bound
to surrender to the Lender at the cost of the Borrower at such
location, as the Lender may designate, in the same condition
in which it was originally delivered to the Borrower, ordinary
wear and tear expected, failing which, the Lender shall be
entitled to seize the Asset wherever, is without any further
notice. The Borrower shall not prevent or obstruct the Lender
from taking the possession of the Asset. For purpose, the
Lender's authorised representatives, employees, officers and
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agents will have unrestricted right to entry and shall entitled to
enter upon the premises; or garage, or godown, where the

" Asset shall be lying or kept, and to seize the Asset. In the
event of the Borrower not cooperating, the Lender, if necessary .
have the right to break open any such place where the Asset is
believed to kept and to seize the Asset. The Lender will be
well within its rights to use towvan or any carrier to carry away
the Asset. The Borrower shall be liable to pay any towing

 charges and other such expenses incurred by the Lender in
connection with the seizure of the Asset and for its sale etc.”

Atticle 14.3 of the Agreement provides that after seizure, Lender's
authorised representative, employees, officers or agents will prepare an
Inventory of the Asset. Thereafter, the Lender will send a notice with a copy
of the inventory, granting the borrower 10 days time to settle the contract and
to take back the vehicle by following the other conditions contained therein.

~ Article 22 of the A};reement provides for law, jurisdiction and
arbitration which reads as under;

22.1 (a)Alldisputes, differences and / or claim arising out -
of this Agreement whether during its subsistence or there after
shall be settled by arbitration in accordance with the provision
ofthe Arbitration and Conciliation Act, 1996, or any statutory
amendments thereof and shall be referred to the sole Arbitration
of an Arbitrator nominated by the Managing Director of the
Lender. The award given by such an Arbitrator shall be final
and binding on the Borrower to this Agreement.

(b) The venue of arbitration proceedings shall be at Chennai.

(¢) The arbitrator so appointed herein above, shall also be

. entitled to pass an Award on the hypothecated asset and also
on any other securities furnished by or on behalf of the
Borrower.

3. Upon perusal of the aforesaid relevant provisions, it is clear that in the
event the petitioner continues to be a defaulteror fails to pay any of the [oan
installments within the schedule time or commits any breach of the-agreement
or fails to perform his loan agreement as defined under Article 13, the lender
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is conferred with the right to take possession of the Machine in question and
recover the balance amount of the loan installments as well as claim damages
for breach of the contract. Besides, the respondent-company is also entitled
to put to sale the seized asset/Machine in question and appropriate the sale
proceeds towards satisfaction of the claim against the petitioner on the basis
of the terms and condltlons ofthe agreement

4. ‘The aforesaid narration of facts are beyond any cavil of doubt.

5. Petitioner does not dispute the principal amount of the loan and the
schedule of installments to be paid towards repayment of loan. However, it is
submitted that due to poor financial condition, petitioner could not deposit
the installments at scheduled intervals. The petitioner is ready and willing to
deposit the rest of the installments/amount due in time though the respondent-
company has acted contrary to the Reserve Bank of India guidelines.

6.  Thiswritpetition was filed on 26/12/2013. Certain facts are sought to
be incorporated by way of amendment which was allowed by this Court vide
order dated 03/02/2014 related to the period upto 05/12/2013 but there is
no plausible justification offered as to why the aforesaid facts were not pleaded
at the time of filing the writ petition. By the aforesaid amendment, the petitioner
sought to bring on record that the respondent-company has not allowed the
petitioner to deposit the amount of installments, the possession of the Machine
has been taken forcibly and seized. Complaints though have been lodged
with the Police Station, Kwasi, District Aligarh, State of Uttar Pradesh and
Police Station, Madhoganj, District Gwalior, State of Madhya Pradesh but
no action has been taken against the respondent-comparny. The act of taking
possession of the Machine by force was an illegal act and contrary to the loan
agreement and, therefore, the complaints filed by the petitioner deserves to

be reglstered for further action by the concerned police station.

7. Respondent No.1- company has filed the counter-affidavit and raised
a preliminary objection that the present writ petition under Article 226 of the
Constitution of India is not maintainable in the light of the judgment of the
Hon'ble Apex Court reported in 2003 (10) SCC 733, Federal Bank Ltd,,

Vs. Sagar Thomas and others as the respondent No.1-company does not
fall in the class of “other authority” within the fold of definition of “other
authority” as enshrined under Article 12 of the Constitution of India to make
it amenable to the writ jurisdiction. According to the respondent-company
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though it is a finance company but itisa private company registered under the
Companies Act engaged in the business of finance but it does not perform any
public duty or is not a body corporate under law to discharge any statutory
functions. That apart, on merits, it is submitted that the amount of loan advanced
was to the tune of Rs.36,60,000/and the same was required to be paid in 33
monthly installments each at the rate of Rs. 1,38,550/by the petitioner. The
conduct of the petitioner as regards repayment of installments is catalogued in
the form of chart which reads as under-

'SLNo.| Installments . - | Details _
1. Ist installment " Cheque bounced on scheduled
. date.
2, _ 2nd installment Paid.
3. 3rd installment Cheque bounced on scheduled
: ' - date.
4. 4thinstallment Cheque bounced on scheduled
. date. )
5. | Sthinstallment - Part-payment made.
6. 6th installment Cheque bounced on scheduled
- date.
7. Tthinstallment Not paid.

As such, there was complete failure on the part of the petitioner as
regards repayment of loan in terms of the loan agreement. Therefore, there is
clear default committed as per Article 13 of'the loan agreement, It is further
submitted that a show cause notice dated 16/10/2013 (Annexure D/2) was
served upon the petitioner on 23/10/2013 through postal receipts annexed as
Annexire D/3. However, no heed was paid towards the aforesaid notice by
the petitioner. Thereafter, Pre Repossession Intimation to Police addressed to
the Officer Incharge, Gandhi Park, Aligarh-202001 was served on 05/12/2013
(Annexures D/4). Subsequent to that, the asset/Machine was restored from
the operator of the Machine at Aligarh (State of UP) and the inventory of item
was prepared (Annexure D/6) and after sending the Machine/Asset to the
authorised yard of the respondent-company, the information post possession
was sent to the concerned Police Station (Annexure D/5). Even thereafter, by

L

Ll
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way of further indulgence in the matter, the respondent-company extended an
opportunity to the petitioner vide notice dated 23/12/2003 (sic:2013)
(Annexure D/7) informing that since you had defaulted in payment of monthly
installments, the possession of the Machine has been taken ina peaceful manner
and there is a foreclosure amount of Rs.36,39,587/- as on 31/12/2013 and is
still due and payable towards the loan account even after adjustment of the
installment amounts paid. Therefore, petitioner was requested to settle the
loan account by paying Rs.36,39,587/- till 05/01/2014 failing which the
respondent-company will be constrained to sell the same at the best possible
price on'as is where is condition' and thereafter proceed to take appropriate
legal actionto recover the balance amount after appropriating the sale proceeds
towards the loan account. The said notice was dispatched vide speed post
annexed as Annexure D/8 to the petitioner. However, the petitioner did not
respond to the aforesaid notice. Instead of making efforts for payment of
outstanding dues, petitioner resorted to novel method of lodging complaints
to the Police Station at Aligarh, State of Uttar Pradesh and Police Station,
Madhoganj, District Gwalior, State of Madhya Pradesh. Itis further submitted
that police investigation was conducted and it was found that the complaint
lacks substance and there was no ground to proceed with the complaint,
closed the same. It is further submitted that the respondent-company has all
along shown gesture and afforded opportunity to the petitioner for payment
of installments, despite the fact that the petitionerisa chronic defaulter in
making payment of installments, but yielded no result. Hence, prayed for
dismissal of the writ petition. '

8.. During pendéncy of the proceedings before this Court, an attempt
was made that the dispute between the parties may be settled amicably and
the matter was referred to the mediation by this Court. It appears that certain
terms and conditions were incorporated in the mediation report for resolution
of the dispute between the parties but yielded no results. This Court vide
order dated 20/02/2015 passed the following order: ’

“Counsel for the petitioner is directed to deposit Bank Draft
of Rs.26,06,348/- as agreed before Mediator Shri Padam
Singh in the name of Principal Registrar, High Court of M.P,,
Bench at Gwalior within 10 days.

List this petition for further orders and direction in the
light of the mediation report dated 27/1 1/2014 after ten days.”
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9. . " Thereafter, till the date of hearing of the petition on-19/03/20135,

petitioner has not complied with the aforesaid order passed by this Court.
Under such circumstances, this Court proceeded to decide the writ petition,

-10.  The moot question to be addressed is as regards maintainability of the
writ petition against a private company incorporated under section 6 17 of the
Companies Act? ' ’

11..  Insomewhat similar facts and circumstances of the‘c‘as'e in hand, the
Hon'ble Supreme Court in the case of Federal Bank Ltd, (supra) has held
that a private company registered under the Indian Companies Act carrying
on banking business as a scheduled bank, cannot be termed as an institution
Ora company carrying.on any statutory or public duty. As such, such company
is essentially a commercial venture conipany involved in the activities to make
profits. Financing is also one of such commercial activities. In course of business
transaction, finance company enters into agreements having within its fold
various terms and conditions of advancement of finance as inthe present case.
It has its own Board of Directors elected by its share holders having no
monopoly status at all. Being aregistered company, it has rights and obligations
under the terms and conditions of the Agreements entered. into and are
enforceable at law. Advancement of loan and recovery thereof are part of the
business activities, The private banking company is not set up for the purpose
of building the economy of the State; on the otherhand such private company
has been voluntarily established for its own putposes and business interests.
Of course, subject to regulatory measures of financial discipline having no
adverse effect on the economy of the country in general or not put in conflict
with or against the fiscal policies of the State and for such purpose guidelines
are provided by the Reserve Bank of India. Such regulatory measures are to
keep a check and provide guidelines but in no case can be termed to have a
participatory dominance or contro] over the affairs of the company in its business
intercourses. As regards, Reserve Bank of India regulations applicable to private
companies/finance companies and the consequences flowing therefrom in the
context of maintainability of writ petition under Article 226 of the Constitution
of India, the Hon'ble Supreme Court.observed as under: -

“33. Merely because the Reserve Bank of Indialays the banking
policy in the interest'of the banking system or in the interest of
monetary stability or sound economic growtti having due regard
to the interests of the depositors etc. as provided under Section

-
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5(c)(a) of the Banking Regulation Act does not mean that the
private companies carrying on the business or commercial |
activity of banking, discharge any public function or public
duty. These are all regulatory measures applicable to those
carrying on commercial activity in banking and these companies
are to act according to these provisions failing which certain
consequences follow as indicated in the Act itself. As to the
provision regarding acquisition of a banking company by the
Govemment, it may be pointed out that any private property
can be acquired by the Government in public interest. It is
now a judicially accepted norm that private interest has to
give way to the public interest. If a private property is acquired
in public interest it does not mean that the party whose property .
is acquired is performing or discharging any function or duty
of public character though it would be so for acquiring
authority.

34. For the discussion held above, in our view, a private
company carrying on banking business as a scheduled bank,
cannot be termed as an institution or company carrying on any
statutory or public duty. A private body or a person may be
amenable to writ jurisdiction only where it may become
necessary to compel such body or association to enforce any
statutory obligations or such obligations of public nature casting
positive obligation upon it. We don't find such conditions are
fulfilled in respect of a private company carrying on a
commercial activity of banking. Mere regulatory provisions to
ensure such activity carried on by private bodies work within
a discipline, do not confer any such status upon the company
nor put any such obligation upon it which may be enforced
through issue of a writ under Article 226 of the Constitution.
Present is a case of disciplinary action being taken against its
employee by the appellant Bank. The respondent’s service with
the bank stands terminated. The action of the Bank was
challenged by the respondent by filing a writ petition under
Article 226 of the Constitution of India. The respondent is not
trying to enforce any statutory duty on the part of the Bank.
That being the position, the appeal deserves to be allowed. ”
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The tests read as under:

(13 (i)

(i)

(i)

Application of Ajay Hasia Tests 1 & 2

Share capital of the appellant Bank is not held at all by
the Government nor is any financial assistance provided
by the State; nothing to say which may meet almost
the entire expenditure of the company;

Application of Ajay Hasia Test 3

The third factor is also not answered since the appellant
Bank does not enjoy any monopoly status nor can it

_ be said to be an institution having State protection.

Application of Ajay Hasia Test 4

So far as control over the affairs of the appellant Bank
is concerned, they are managed by the Board of
Directors elected by its shareholders. No governmental
agency or officer is connected with the affairs of the
appellant Bank nor is any one of them a member of the
Board of Directors. In the normal functioning of the
private banking company there is no participation or
interference of the State or its authorities. The statues
have been framed regulating the financial and
commercial activities so that fiscal equilibrium may be
kept maintained and not get disturbed by the
malfunctioning of such companies or institutions
involved in the business of banking. These are
regulatory measures for the purpose of maintaining a

LL.R.[2016]M.P. ~

12.  The Hon'ble Apex Court in the aforesaid case has also applied six
factors test laid down in the case of 4jay Hasia Vs. Khalid Mujib Sehravardi,
(1981) 1 SCC 722 to determine as to whether a company incorporated under
the Companies Act (not being a Government Company) under section 617
thereof can fall within the definition of 'other authority’ under Article 12 of
the Constitution of India, The respondent No.1company is a finance company
registered under the Companies Act engaged in the business of financing and,
therefore, the conclusion drawn by the Hon'ble Supreme Court in the aforesaid
case has full application to the facts and circumstances of the present case.
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health economic atmosphere in the country. Such
regulatory measures are provided for other companies
also as well as industries manufacturing goods for
importance. Otherwise these are purely private
commercial activities. It would hardly make any
difference if such supervisory vigilance is kept by.the
Central Government in place of Reserve Bank of India.

(iv)  Application of Ajay Hasia Test 5

Any business or commercial activity, whether it may
be banking, manufacturing units or related to any other
kind of business generating resources, employment,
production and resulting in circulation of money are
no doubt, such which do have an impact on the
economy of the country in general. But such activities
cannot be classified as one falling in the category of
discharging duties or functions.of a public nature.

\2) Application of Ajay Hasia Test 6

Again, the activity which is carried on by the appellant
is not one which have been earlier carried on by the:
Government and transferred to the appellant company.

13.  The aforesaid six factors test in 4jay Hasia’s case (supra) was
considered by seven Judge Bench of the Hon'ble Supreme Court in the case
of Pradeep Kumar Biswas Vs. Institute of Chemical Biology, (2002) 5
SCC 111 wherein it was observed as under:

“40. The picture that ultimately emerges is that the tests
formulated in Ajay Hasia are not a rigid set of principles so
that if a body falls within any one of them it must, ex hypothesi,
be considered to be a State within the meaning of Article 12.
The question in each case would be — whether in the light of
the cumulative facts as established, the body is financially,
functionally and administratively dominated by or under the
control of the Government. Such control must be particular to
the body in question and must be pervasive. If this is found
then the body is a State within Article 12. On the other hand,
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when the control is merely regulatory whether under statue or
otherwise, it would not serve to make the body a State.”.

14.  Inview of the authoritative law settled:by Hon'ble Apex Court referred

to hereinabove, in the opinion of this Court, the respondent-company, a private

company engaged in the business of finance cannot be classifiedas 'other

authority' to bring it in the fold of definition of “State” under Article 12 of
the Constitution of India to make it amenable to writ jurisdiction under Article

226 of the Constitution of India. Therefore, the writ petition is found to be not

maintainable considering the factual matrix of the case in hand and the nature

of relief claimed therein.

15.  Evenotherwise, the action taken by the respondent-company is in the
light of the loan agreement binding between both the parties inter alia
contained in the provisions as regards Article 2.9 repayment of loan, Article
2.10 Mode of payment of installments, Article 13 events of default, Article 14
Lender's Right, 14.1 and 14.3 (particularly) and the documents on record as
D72 to D/8 filed by the respondent-Bank. Hence, in the light of the law laid
down by the Hon'ble Supreme Court in the case of Charanjit Singh Chadha
Vs. Sudhir Mehra, (2001) 7 SCC 417, Sardar Trilok Singh Vs. Satya Deo
Tripathi, (1979) 4 SCC 396, Orix Auto Finance (India) Ltd. Vs. Jagmander
Singh and another (2006) 2 SCC 598 and Anup Sarmah Vs. Bhola Nath
Sharma and others (2013) 1 SCC 400 wherein in paragraphs 4, 5 and 6
observed as under:

“4.  InSardar Trilok Singh Vs. Satya Deo Tripathi, (1979)
4 SC 396, this Court examined a similar case wherein the
truck had been taken in possession by the financier in terms of
hirepurchase agreement, as there was'a default in making the
payment of instalments. A criminal case had been lodged against
the financier under Sections 395,468, 465,471, 120B/ 34 IPC.
The Court refused to exercise its power under Section 482
.CrPC and did not quash the criminal proceedings on the ground
that the financier had committed an offence. However, reversing
the said judgment, this Court held that proceedings initiated
were clearly an abuse of process of the court. The dispute
involved was purely of civil nature,even if the allegations made
by the complainant were substantially correct. Under the
hirepurchase agreement, the financier had made the payment
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of huge money and he was in fact the owner of the vehicle.
The terms and conditions incorporated in the agreement gave
rise in case of dispute only to civil rights and in'such a case,the
civil court must decide as to what was the meaning of those
terms and conditions.

5. In XK. A. Mathai Vs. Kora Bibbikutty, (1996) 7 SCC212,

- this Court had taken a similar view holding that in case of default
to make payment of instalments, the financier had aright to resume
possession even if the hirepurchase agreement does not containa
clause of resumption of possession for the reason that such a
condition is to be read in the agreement. In such an eventuality, it
cannot be held that the financier had committed an offence of
theft and that too, with the requisite mens rea and requisite
dishonestintention. The assertion of rights and obligations aceruing
to the parties under the hirepurchase agreement wipes out any
dishonest pretence in that regard from which it cannot be inferred
that the financier had resumed the possession of the vehicle with
aguilty intention,

6. In Charanyjit Singh Chadha Vs. Sudhir Mehra, (2001)7
SCC 417, this Court held that recovery of possession of the vehicle
by the financier owner as per terms of the hirepurchase agreement,
does not amount to a criminal offence. Such an agreement is an
executory contract of sale conferring no right #r rem on the hirer until
the transfer of the property to him has been fulfilled and in case the
default is committed by the hirerand possession of the vehicle is
. resumed by the financier, it does not constitute any offence for the
reason that such a case/dispute is required to be resolved on the
basis of terms incorporated in the agreement. The Court laborately
dealt with the nature of the hirepurchasing agreement observing that
'inacase of mere contract of hiring, it is a contract of batlment which
doesnot create atitle in the bailee. However, there may be variations
inthe terms and conditions of the agreement as created between the
parties and the rights of the parties have to be determined on the
basis of the said agreement. The Court further held that insuch a
contract, element of bailment and element of sale are involved in the
sense that it contemplates an eventual sale.
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“8. The element of sale fructifies when the option -
is exercised by the intending purchaser after
fulfilling the terms of the agreement. When all
the terms of the agreement are satisfied and
the option is exercised a sale takes place of

- the goods which till then had been hired.”
(Charanyjit Singh Chadha case (supra), SCC
p.422, para 8)

While deciding the said case, this Court placed reliance upon
its earlier.judgments in Damodar Valley Corpn. vs. State of
Bihar, AIR 1961 SC 440, Instalment Supply (P) Ltd. Vs.
Union of India, AIR SC 53 (SCC p.744, para 8), K.L.Johar
& Co. Vs. CTO, AIR 1965 SC 1082 (AIR p.1090, para 17)

" and Sundaram Finance Ltd. Vs."Sate (sxc State) of Kerala,
AIR 1966 SC 1178.”

and provisions contained under Articles 13 and 14 of the Loan Agreement
(supra) and documents on record as regards intimation of pre and post stage
repossession and further opportunity to the petitioner, as discussed in para 7
of the order, no direction is warranted in the context of second relief claimed
in the instant writ petition. -

16.  Petition sans merit and is accordin gly dismissed.

Petition dismissed.

LL.R. [2016] M.P., 2482 .
WRIT PETITION
Before Mr. Justice Sanjay Yadav
W.E. No. 13116/2009 (Jabalpur) decided on 23 June, 2015

BHOLARAM SARWE _ -...Petitioner

Vs. .
STATE OF M.P. & ors. ...Respondents

* Panchayat Raj Evam Gram Swaraj Adhiniyam, M.F. 1993 (1 of
1994), Section 92 and Criminal Procedure Code, 1973 (2 of 1974),
Sections 173(2), 202 & 204 - FIR against the petitioner in respect'of
the financial irregularities committed by the petitioner while posted as
Panchayat Secretary, Gram Panchayat - It is urged that in case the
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petitioner was granted the opportunity of hearing, he could have
explained that no offence is made out - Held - Under the scheme of
Chapter XII of the Code of Criminal Procedure, there are various
provisions under which no prior notice or opportunity of being heard is
conferred as a matter of course to an accused person while the
proceeding is in the stage of an investigation by a police officer - No
interference - Petition dismissed. - (Paras 3,6 & 8)
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Case referred : _
1993 Supp (4) SCC 260.

Rahul Mishra, for the petitioner,
Deepak Awasthy, G.A. for the respondents No. 1,2 & 4.
M. Verma, forthe respondent No. 3.

(Supplied: Paragraph numbers)
ORDER

SaNJAY YADAv, J. :- With consent of learned counsel for the parties
the matter is finally heard.

2. The petitioner calls in question the communication dated 30.11.2009;
whereby, the Sub Divisional Officer (Revenue) Prescribed Authority under
Panchayat Raj Avam Gram Swaraj Adhiniyam, 1993 (hereinafter referred to
as the 1993 Adhiniyam) has called upon the Chief Executive Officer J anpad
Panchayat Lalbarra to lodge an FIR against the petitioner in respect of the
financial irregularities committed by the petitioner while posted as Panchayat
Secretary Gram Panchayat Panderwani Janpad Panchayat Lalbarra.
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3. The fact as to the irregularities surfaced when a fact finding enquiry
was held on a complaint received that from the collection towards electricity
charges between the period from 18.11.2005 to 4.4.2008 an amount of
Rs:5,95,000/- was not deposited in the account. This led to issuance of notice
dated 16/17.11.2009, proposing three fold action against the petitioner,
disciplinary action, action under section 92 of 1993 Adhiniyam for recovery
of the amount allegedly misappropriated and to lodge an FIR for Criminal
Prosecution. Of these three, one of the action proposed i.e. lodging of FIR is
* -culminated vide impugned communication which is being questioned on the
ground that the petitioner has not been afforded proper opportunity of hearing.
Tt is urged that in case the petitioner was granted the opportunity of hearmg he
could have explained that no offence is made out. . :

4, The rélief sought by the petitioner is being opposed by respondents. It
is urged on behalf of respondents No.1, 2 and 4 that the charge of embezzlement
of Rs,5,95,000/- besides civil have the criminal profile and while the recovery
can be effected by taking recourse to Section 92 and in respect of ‘misconduct
by initiating departmental enquiry, whereas, as regard to mensrea qua criminal
act, the same can be only by setting the criminal prosecution in motion. It is
- urged that since decision has been taken to lodge FIR, no prior opportunity of

hearing is warranted under the provisions of the Criminal Procedure Code
1973, Respondent No.3 also supports these contentions.

5. After hearing learned counsel for the parties this Court is of the
Considered opinion that there is considerable force in the contentions put
forth on behalf of the respondents.

6. In this context reference can be had of a decision in the case of Union
of India and another v. W. N. Chadha 1993 Supp (4) SCC 260, wherein it
is observed by their Lordships :-

“88. The principle of law that could be deduced from the above

décisions is that it is no doubt true that the fact that a decision,

whether a prima facie case has or has not been made out, is

not by itself determinative of the exclusion of hearing, but the

+ consideration that the decision was purely an administrative

one and a full-fledged enquiry follows is a relevant and indeed

" a significant- factor in deciding whether at that stage there ought
to be hearing which the statute did not expressly grant.
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89. Applying the.above principle, it may be held that when

the investigating officer is not deciding any matter except’

collecting the materials for ascertaining whether a prima facie
case is made out or not and a full enquiry in case of filing a
report under Section 173(2) follows in a trial before the Court

- or.Tribunal pursuant to the filing of the report, it cannot be

said that at that stage rule of audi alteram partem superimposes
an obligation to issue a prior notice and hear the accused which
the statute does not expressly recognise. The question is not
whether audi alteram partem is implicit, but whether the
occasion for its attraction exists at all,

90. Under the scheme of Chapter XII of the Code of Criminal
Procedure, there are various provisions under which no prior
notice or opportunity of being heard is conferred as a matter

-of course to an accused person while the proceeding is 1n the

stage of an investigation by a police officer.

91. In State of Haryana v. Bhajan Lal this Court to which
both of us (Ratnavel Pandian and K. Jayachandra Reddy, JJ.)
were parties after making reference to the decision of the Privy
Council in Emperor v. Khwaja Nazir Ahmad and the decision
of this Court in State of Bihar v. J.A.C. Saldanha has pointed
out that: (SCC p. 359, para 40)

* ... the field of investigation of any cognizable
offence is exclusively within the domain of the
investigating agencies over which the courts
cannot have control and have no power to stifle
or impinge upon the proceedings in the
investigation so long as the investigation
proceeds in compliance with the provisions
relating to investigation...”

92. More so, the accused has no right to have any say as regards
the manner and method of investigation. Save under certain
exceptions under the entire scheme of the Code, the accused has
no participation as a matter of right during the course of the
investigation of a case instituted on a police report till the

2485
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investigation culminates in filing of a final report under Section
173(2) of the Code or in a proceeding instituted otherwise than
on a police report till the process isissued under Section 204 of
the Code, as the case may be. Even in cases where cognizance of
an offence is taken on a complaint notwithstanding that the said
offence is triable by a Magistrate or triable exclusively by the
Court of Sessions, the accused has no right to have participation
till the process is issued. In case the issue of process is postponed
as contemplated under Section 202 of the Code, the accused
may attend the subsequent inquiry but cannot participate. There
are various judicial pronouncements to this effect but we feel that
it is not necessary to recapitulate those decisions. At the same
time, we would like to point out that there are certain provisions
under the Code empowering the Magistrate to give an opportunity
of being heard under certain specified circumstances.”

7. In view whereof no interference is perceptible in respect of a decision
taken by the respondents to launch a criminal prosecution against the petitioner
found involved in criminal activities in respect of embezzlement.

8.  Intheresult petition fails and is hereby dismissed. There shall be no
costs. '

" Petition dismissed.

LL.R. [2016] M.P., 2486
WRIT PETITION
Before Mr. Justice Prakash Shrivastava
W.P. No. 1340/2015 (Indore) decided on 14 October, 2015

PAWAN BHARADWAJ ...Petitioner
Vs.
STATE OF M.P. & ors. ‘ ...Respondents

(Alongwith W.P. No. 1752/2015, W.P. No. 3953/2015, W.P. No. 4195/
2015, W.P. No. 4240/2015, W.P. No. 4263/2015, W.P. No. 4265/2015,
W.P. No. 4315/2015 & W.P. No. 3077/2015)

A. Service Law - Regularization - Petitioner appointed on
contractual basis for fived tenure - In advertisement fixed temire contract
appointment mentioned - Held - No right of regularization or extension of

LY

LY
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period of contract after completion of contract period. (Paras7 & 18)

# - ®ar Rfr — Rafdtever — arft wfier amar v Afeg
mﬁmﬁgwgm—-m#ﬁﬁmma}mﬁﬁﬂﬁgﬁﬁ
sfeafaa @ — afifrafRa — wfier ) sy gof 89 @ 91 Prafdiey
I wiagr 3 sl @ ffar o1 91T afer 5@

B. Service Law - Qualification for the post - It lies in the
domain of the administrative and policy decisions - No interference
unless violation of constitutional and statutory provision or found to
be having no reasonable nexus with the function and duties attached
to the post. (Para 19)

& war fafer - ge & v aar — 9w wImatw A
frefal & after d= ¥ fifta @ - ot vwEly aavas T8 w9 9 By
HAaTh® 1@ S Swe B SewET 7w o we @ wam ot ud
sdwal A gfrgaa ®9 @ wIRm g9 7 aEm we )

Cases referred:

(2006)4 SCC 1, (2011) 2 SCC 429, W.P.(c) No. 1045/2013 decided
on 3.5.2013 (Delhi High Court), Civil Writ Petition No. 1702/2010 decided
on 13.3.2014 (Rajasthan High Court), AIR 1998 SC 101, W.P. No. 13343/
2013 decided on 20.4.2015, 2015 (1) MPLJ 34, (2008) 3 SCC 432, (2011)
9 SCC 645, W.P. No. 10901/2015 & W.P. No. 10327/2015 order passed
on21.7.2015.

Meena Chaphekar, for the petitioner in W.P. No. 1340/201 5,1752/
2015,3953/2015, 4195/2015, 4240/2015, 4263/2015, 4265/2015 & 4315/
2015. :

Amitabh Upadhyaya, for the petitioner in W.P. No. 3077/2015.

Rohit Mangal, for the respondent No. 1. )

M.S. Dwivedi, for the respondent Nos. 2 to 4 in W.P. No. 1340/
2015, 3077/2015 & 1752/2015.

Prasanna Prasad, for the respondent Nos. 2 to 4 in W.P. No. 3953/
2015, 4195/2015, 4240/2015, 4263/2015, 4265/2015 & 4315/2015.

ORDER

PRAKASH SHRIVASTAVA, J. :- This order will govern the disposal of-
the W.P.No.1752/2015, W.P.No.3077/2015, W.P.N0.3953/2015,
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W.P.N0.4195/2015 W.P.N04240/2015, W.P.N0.4263/2015, W.P.N0.4265/
2015 and W.P.N0.4315/2015 since it is jointly submitted by the learned counsel
for the parties that all these writ petitions involve identical issues on the similar
fact situation.

2. For convenience, the facts are noted from W.P.No.1340/2015.

3. In brief, the petitioner was appointed on the post of Computer
Programmer in IT Cell of the respondent company on contract basis after
selection in pursuance to the advertisement dated 26.9.2009. In other
connected writ petitions in the similar manneér the petitioners were appointed
on contract basis in pursuance to the advertisement on the post of Junior/
Assistant Engineer, System Analyst etc. The initial period of contract was 3
years and the contract agreement was also executed on 25.5.2010. On
completion of three years period, the contract was further extended for a
period of two years and the fresh contract agreement for two years was
executed on 26.2.2015. The petitioner thereafter had filed the representations .
seeking regularization in service and in the meanwhile the advertisement dated
30.5.2015 was issued for making the regular recruitment on the post in question.
In these circumstances, writ petitions have been filed with a prayer to restrain
the respondents from terminating the services of the petitioner and to regularize
the petitioner's service.

4. Learned counsel for the petitioner submits that the petitiohers have
already served for a period of five years, therefore, they are entitled for the
regularization in service. She has further submitted that the appointment of the
petitioners was after following the regular process, therefore, it was aregular
appointment and that in the fresh regular recruitment process certain minimum
eligibility conditions have been added which the petitioners do not fulfill,
therefore, they will be debarred from participating in the same.

5. Learned counsel for the respondents have opposed the writ petition.
6. I have heard the learned counsel for the parties.and perused the record.
7. The record reflects that in the advertisement itself, in pursuance to

which the petitioners were appointed, it was disclosed that the maximum period
of contract will be five years. The advertisement mentions that the contract
appointment will be for initial period of three years which could be extended
for a period of two years subject to the mutual agreement. Apart from clearly
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providing that the maximum contract of five years, it was also provided that

the contract can be terminated by either side by giving three months notice or

. salary-in-lieu thereof without assigning any reasons. In the general conditions,
it was disclosed that the selection is temporary in nature and for specified
period. In the initial order of appointment of the petitioners also it was clearly

. stated that the appointment is on contract basis for a period of three years
which may be extended for a period of two years. In the initial contract
agreement also the same conditions were reiterated. After expiry of initial
three years period of contract, the contract was renewed for a further period
of two years vide order dated 2.2.2013 (in W.P.No.1340/2015 and similar
‘orders were also passed in other connected matters also) specifically
mentioning that “the contract agreement shall be terminated automatically after
completion of extended contract period of two years”. In pursuance to the
said extension‘order, fresh contract agreement for a period of two years was
executed between the parties. Thus, the petitioners had accepted the contraet
appointment with the open eyes that the appointment was for a period of five
years and, therefore, now it is not open to the petitioners to claim regularization
on'the expiry of the said contract period. It is the settled position in law that a
contract appointment is governed by the terms of the contract.

8. The petitioners have contended before this court that their appointment
was regular appointment by following the due process of regular appointment
but such a contention cannot be accepted in view of the fact that the
advertisement, in pursuance to which the petitioners were appointed, itself
mentions that the appointment is a fixed tenure contract appointment. The
respondents in their reply have disclosed that the recruitment was not in
pursuance to any statutory rule but looking to the urgency which was cropped
up, the Board of Directors had approved the recruitment on contract and left
the procedure to the discretion of the Chairman and Managing Director of the
Company and the Chairman and Managing Director with consultation with
other officers had adopted ad-hoc procedure for appointing the petitioners.

In these circumstances, the petitioners who are the contract appointees cannot
be put at par with the regular appointees.

9. That apart, the reply filed by the respondents also reveal that the
petitioners in the meanwhile were given several opportunities to participate in
the regular selection process which had taken place in the year 2011-12,
2012-13,2010-11 but the performance of the petitioners in the'said selection
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process was very poor and they were much below in the merit list. Some of

the.contract employees had performed well and they have becn granted the

regular appointment and they are not before this Court.

10.  In these circumstances, if a direction is issued to regularize the
petitioners' services then, the rule of merit will be violated and the right ofa
more eligible candidate who may ultimately be selected in the regular selection
process on that basis will be defeated.

11.- The Supreme Court in the matter of Secretary, State of Karnataka
¥s. Uma Devi, reported.in (2006) 4 SCC 1 as one time measure has directed
‘regularization of those employees who are irregularly appointed and who had
worked for more than ten years or more in duly sanctioned posts and has
further directed to ensure the regular recruitment to fill up the vacant sanctioned
posts that are required to be filled up in cases where temporary employees or
daily wages employees are being now employed. The Supreme Court has in
clear terms mandated that there should be no further bypassing of the
constitutional requirement and regularising or making the permanent, those
not duly appointed as per the constitutional scheme.

12, Inthe matter of State of Rajashtan Vs. Daya-Lal, reported in (2011)
2 SCC 429 it has again been reiterated that the High Court in exercise of
powers under Article 226 of the Constitution will not issue directions for
regularization, absorption or permanent continuance, unless the employees
‘claiming the regularization had been appointed in pursuance of a regular
recruitment in accordance with relevant rules in an open competitive process,
against sanctioned vacant posts. In the present case, though the petitioners
have been appointed in pursuance to the advertisement but since the
advertisement was for contract appointment, therefore, the respondents are
right in contending that in the said selection process many meritorious

candidates have not participated keeping in view the limited scope of -

contractual appointment. Therefore, the selection process cannot be said to
be in accordance with the recruitment rules, the general:object of which is to
appoint most suitable and meritorious candidats.

13. Counsel for the petitioner has placed the reliance upon the judgment
or the Delhi High Court dated 3.5.2013 passed in W.P(¢).No.1045/2013 in
the matter of Amrish Chanana & Others Vs. Government of NCT of Delhi
and Anr. but in the said judgment in Para 22 the Court had found that the

¥
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appointment of the petitioners was not contractual but a regular _employment.

14. - So far as the judgment of the Rajasthan High Court in the matter of -
Damodar Prasad Meena and 73 Ors. Vs. State of Rajasthan and Others
dated 13.3.2014 in SB Civil Writ Petition No0.1702/2010 is concerned, the
said judgment is distinguishable on its own facts since in that case there was a

government policy which was not foimd to be a comprehensive policy.

15.  So far as the judgment in the matter of Vijay Goel Vs. Union of
India & Anr. reported in AIR 1998 SC 10] is concerned, in that case,
employees were working for last 18-20 years and even otherwise that was a
case prior to the Supreme Court judgment in the matter of Uma Devi (Supra).

16.  The Single Bench judgment in the matter of Dr. Pankaj Mishra Vs.
The State of Madhya Pradesh dated 20.4.2015 passed in W.P.No0.13343/
2013 is also of no help to the petitioners’ case because that was a case where
the order of regularization was sought to be annulled without giving an

" opportunity of hearing.

17.  Counsel for the petitioner has also placed reliance upon the judgment

" of the Supreme Court in the matter of State of Jharkhand and Others V.

Kamal Prasad and Others reported in 2015 (1) MPLJ 34 but that was also
a case where the employees concerned were appointed in the year 1981 and
were found to be discharging the service as permanent employees and found
to be entitled for regularization in terms of the judgment in the matter of Uma
Devi (Supra). '

18.  Aforesaid position in law, keeping in juxta position with the facts of
this case and especially the fixed tenure contract appointment of five years,
reveals that the petitioners have no right of either regularization in service or
extension of period of contract after completion of the prescribed maximum
period of five years.

19.  The petitioners have raised an additional issue that in the regular
selection process some additional qualifications have been prescribed which
the petitioners do not possess, therefore, those qualifications should be deleted .
so that the petitioners can participate in the regular selection process. The
prescription of the qualification or the additional qualification lies within the
domiain of the administrative and policy decisions and normally not open to
interference unless found to be in violation of constitutional and statutory
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provision or found to be having no reasonable nexus with the function and
duties attached to the post. [see Basic Education Board UP Vs. Upendra
Rai, reported in (2008)3 SCC 432) and Chandigarh Administration Vs.

Usha Khetrapal, reported in (2011) 9 SCC 645 ] but in the present case .

none of these offending factors have been pointed out.

20.  Besides above, counsel for the respondents has also pointed out that
similar writ petitions being W.P.No.10901/2015 in the matter of Deepak
Chaudhary and others Vs. State of MP and W.P.N0.10327/2015 in the
matter of Mukesh Bidwal and others Vs. State of MP and others by
identically placed petitioners have been dismissed by the Principal Seat by
order dated 21.7.2015. '

-

21.  Inview of the aforesaid analysis, I am of the opinion that the writ
petitions filed by the petitioners are devoid of any merit which are accordingly
dismissed. However, it is made clear that the contract appointees whose period
of contract of five years is not yet over will be allowed to continue in
accordance with-the terms of the contract till the completion of the said period.

22.  Original order be kept in the file of WP No.1340/2015 and a copy of
the order be placed in the record of connected Writ Petitions.

Petition dismissed.

I.L.R. [2016] M.P., 2492
WRIT PETITION
Before Mr. Justice Prakash Shrivastava
W.P. No. 4336/2015 (Indore)decided on 20 October, 2015

VIJAY MADANLAL CHOUDHARY ... Petitioner
Vs.
UNION OF INDIA& anr. =~ ' : ...Respondents

(Alongwith W.P. No. 4341/2015, W.P. No. 4344/2015, W.P. No. 4347/
2015,"W.P. No. 4350/2015, W.P. No. 5089/2015, W.P. No. 5091/2015 &
W.P. No. 5625/2015) :

A. Prevention of Money Laundering Act, 2002 (15 of 2003),
Section 4 - Offences Cognizable and' Non Bailable - Offence of money

[aundering is punishable with rigoréus imprisonment for a term not less

than 3 years extending’to 7 years and with fine - Section 4 read with

'Y
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Second Scheditle of Cr.P.C. makes clear that offences under the Act
are cognizable and non-bailable. (Para 13)

@, grensrT [Aareer Jfefags, 200z (2003 #T 15) &€NT 4 —
HAT TUT ATAFAT FIRTF — emEe BT AR JHefIvs B Wy ¢l
srafr @ $oIX PRI ¥ gvelg = flF auf |} &5 70 gih aen 9
a8f o @Y g "l — TuE. B anr 4 wsufod fada Rl 3w ww
F¥dy 2 5 afifrm @ siwfa R 999§ A €

B. Prevention of Money Laundering Act, 2002 (15 of 2003),
Section 19 and Prevention of Money Laundering Rules, 2005, Rule 3
- Provision u/S 19 empowers specified officers to arrest a person by
following prescribed procedure - Rules requires the arresting officer
to forward a copy of order of arrest and the material to the adjudicating

. officer in a sealed cover. C (Paras 27 & 28)

. gTRerT Frarer f&fram, 2002 (2003 T 15), €I%T 19 9
gerenterT Frareer fram, 2005, (3% 3 — 9T 19 @ Jaia sugy fafafds
Rt 7t fafea wBF &1 wras o Y fel aafa a1 v o
1 wfam ye= @A & — 98 fgwt grranifia @ e AR &= aren
sftrerd Preardt a2y 3 v ofy 2T 99t it @ Wt faws
¥ =g frofas aftrerd @1 siv s fa sy .

C. Prevention of Money Laundering Act, 2002 (15 of 2003),
Section 43 - Central Government vide notification dated 01.06.2006
designated ""Sessions Court'' not "Sessions Judge' as Special Court for
trial of offences under Section 4 - Additional Sessions Judge is covered
within the meaning of Sessions Court in terms of Section 9 of Cr.P.C. -
Additional Sessions Court is competent for trial of the case. « (Para24)

7 gTEnerT Frarer sy, 2002 (2003 &7 15), &RT 43 —
BT PR T FEREET fE@ 01.06.2006 FRT &RT 4 & Aad JURwe’
3 frawer 3q wd |raag” @ affea few @ 9 5w =i o
- 39 @ a1 9 @ Pregm ¢ aqur afaRew ww uraEhw, |@=
ATATAT B Ff=Td Aresliaa & — AfaRed 93 =rray aHd € faare

B waH ¢

D. Prevention of Money LamrderingAct, 2002 (15 of 2003),
Section 65 - Applicability - Section 71~ Overriding effect - Under the
Act, investigating officer is not Police Officer - No procedure prescribed
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for investigation of offerice under the Act - Held - Procedure prescribed
under Cr.P.C. required to be followed for investigation under the Act.
(Paras 17 & 18)

74 FRITT Frarer aftfam 2002 (2003 w7 15). ST 65 —
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Cases referred:

(2011) 14 SCC 1, Special Criminal Application (Habeas Corpus) No.
4247/2015 judgment passed on 03.08.2015 (Gujarat High Court), (1992)
Supp(1) SCC 335. ' .

Vikram Choudhary with Dinesh Tiwari, M. Ramesh, Sudhanshu
Vyas, S. Vyas, forthe petitioners. . '
Vikas Garg with V. Phadke, for the respondents.

ORDER

. PRAKASH STIRIVASTAVA, J. :- This order will govern the disposal of
W.P. Nos.4336/15, 4341/15, 4344/15, 4347/15, 4350/15, 5089/15, 5091/

15 & 5625/15 since it is submitted by counsel for both the parties that the

issue involved in all these writ petitions is identical. '

2. The writ petition Nos.4336/15,4341/15, 4344/15, 4347/1 53,4350/
15,5089/15 & 5091/15 have been filed by the petitioner for quashing the
Pproceeding and investigation initiated under Prevention of Money Laundering
Act (in short PMLA) whereas in W.P, No.5625/2015 additionally writ of
Habeas Corpus has been prayed.

3. Inbriefthe case of petitioner in W.P. Nos.4336/1 5,4341/15, 4344/
15,‘ 4347/15, 4350/15, 5089/15 & 5091/15 is that petitioner No. 1 is
promoter and Group Chief Executive of Zoom Group of Companies, petitioner
No.2. Petitioner No.2 had availed non-fund based bank guarantee facilities
from Punjab National Bank and other banks and when number of lending
banks increased, a consortium was formed under the leadership of Punjab
National Bank as PNB consortium and credit limits were sanctiored to
respondent No. 2. Due to the global economic meltdown 0f 2008, the bank
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guarantees were invoked by the bankers which brought the business activities
of petitioner at a halt in November 2009. ‘When the CDR process was going
on at that stage complalnts were filed by PNB and other banks, as a result of
which five cases were registered under Section 120-B read with Section 420
of IPC against the petitioners being (1) RC BD1/2011/E/0005 at the instance
of PNB; (2) RC BD1/2011/E/0009 by Syndicate Bank Mumbai; (3) RC
BD1/2011/E/0010 at the instance of Canara Bank Mumbai; (4) RC BD1/
2012/E/0007 at the instance of United Bank of India Mumbai & (5) RC
BD1/2013/E/0001 by Union Bank of India Mumbai. In these cases, the
" investigation has been done by CBI and the charge sheets have been filed
before the competent court and petitioner No.1 was enlarged on bail. The
respondents thereafter based upon the above five FIRs registered by CBI
have suo motu registered five cases i.e. () ECIR/INSZ0/7/2013; (i)ECIR/
INSZ0/8/2013; (iii) ECIR/INSZ0/9/2013; (iv) ECIR/INSZO/10/2013; &
(v) ECIR/INSZ0/11/2013 under Sections 3 & 4 of the Prevention of Money
Laundering Act, 2002 at Indore Sub Zonal Office.

4. The petitioners have approached this Court with a prayer to quash
the case registered and proceedings initiated against them under the PMLA
and alternatively to restrain the respondents from subjecting the petitioner to
coercive and custodial interrogation: -

5. The respondents No. 1 & 2 had filed preliminary reply to the writ
petition raising the objection that petitioner No. 1 is not cooperating and inspite
of issuance of summons on five occasions he had not appeared and a further
plea has been raised that non-bailable warrants have been issued by the Court
of competent jurisdiction against the petitioner No. 1'under PMLA and the
petitioner No. 1 is not traceable and that the Special Court CBI lias also
issued the nor bailable warrant which is pending for execution. It is stated in
the reply that the CBI had registered the FIR against the petitioner and in the
investigation by the CBI it was revealed that petitioners had misrepresented
their financial health before the PNB consortium of banks by resorting to
illegal activities and that the offence under Sections 120-B and 420 of IPC
are scheduled offences under PMLA in respect of which CBI has already
filed charge sheet against the petitioner. The material which has been gathered
during investigation has been disclosed in the reply. It has further been stated
that even after 1/6/2009 the funds were siphoned off and scheduled offences
were committed, the details thereof have also been disclosed in the reply and
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aplea has beenraised that the investigation is being rightly done under PMLA.

6. The petitioners have filed rejoinder as well as additional rejoinder and
the respondents have filed the second preliminary reply on 20th August 2015
and an application for raising additional grounds has also been filed by petitioner.

7. The same issue is involved in W.P, No.5625/2015 which has been
filed by one Sharad Tikamdas Kabra seeking the writ of habeas corpus
challenging the arrest order dated 20.5.2015 and raising the additional ground
that the Special Court of Additional Sessions Judge is not the desi gnated court
under Section 43 and 44 of the PMLA and that the proceedings before the
said Special Court are not competent.

3. Learned counsel for petitioner submits that in the Bill as well as the
Act which was originally enacted on 17/1/2003 under Section 45 the offences
were cognizable offences but subsequently on 21/5/05 Section 45 was
amended and the offences were made non cognizable. He further submits that

.in respect of non cognizable offences under Section 2(]) Cr.P.C. the police
officer has no authority to arrest a peison without warrant and under Section
155 of Cr.P.C.the procedure has been prescribed for information as to non
cognizable cases and investigation of such cases and without following the
said procedure the réspondents cannot be allowed to proceed with the
investigation. He further submits that even assuming the offence in question is
acognizable offence then also in terms of Section 154 of Cr.P.C. the FIR is
required to be registered and under Section 157 the report is required to be
sent to the Magistrate and under Section 167 of CL.P.C. case diary is required
to be maintained and submitted before the Magistrate for taking remand and
under Section 172 Cr.P.C. the case diary is required to be maintained and
under Section 173 the report is to be submitted after completion of
investigation. He has raised a submission that all these procedure has not
been followed therefore, the investigation is not sustainable.

9. Learned counsel for respondents has opposed the writ petition and
has submitted that on account of their conduct, the petitioners are not entitled
for any relief since they are not cooperating in the investigation and they have
given incorrect address of the company and they are not appearing despite of
service of summons. He further submits that petitioners are required to appear
under Section 8 of PMLA Act before the adjudicating authority and raise all
preliminary objections. He further submits that non-bailable warrant has been
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issued in June, 2015 by the Special Court but the petitioner No. 1 is not
appearing before the Special court nor he has applied for cancellation of non-
bailable warrant. He has also submitted that in terms of Section 19 of PMLA
reasons have been submitted before the Special court in sealed cover and
under Section 45(1A) the officers of respondents are not the police officers.
He has.also submitted that in terms of Section 65 of PMLA, the provisions of
Cr.P.C. is not attracted to the extent the provisions are contained in PMLA.
He has also submitted that Section 71 of PMLA has overriding effect. He has
further submitted that at this stage only summons have been issued under
Section 40 therefore; the petitioner cannot raise an issue in respect of arrest
* and that investigation is being done in accordance with law.

10.  Pressing W.P. No.5625/2015, learned counsel appearing for the
petitioner submits that the offence is triable by the Special Court established
in terms of Section 43 and 44 of PMLA but in the present case though the
Sessions Judge has been notified as Special Court, but in the work distribution
memo the case hds been assigned to the Additional Sessions Judge which is
not the designated Court and the bail application of the petitioner has been
rejected by order dated 1.7.2015 by the Court of Additional Sessions Judge,
which was not the competent court.

11.  Asagainst this learned counsel for the respondent opposing the writ
petition has submitted that the Sessions Court is the designated court, hence
the Additional Sessions Judge is competent to consider the matter.

12.  Ihave heard the learned counsel for the parties and perused the record.

13.  The firstissueis if the offence under PMLA is cognizable offence or it
is non-cognizable offence? In terms of Section 2(I) of the Cr.P.C., non-
cognizable offence is one in which a police officer has no authority to arrest
without warrant, whereas in terms of Section 2(c) of the Cr.P.C. cognizable
- offence is one in which a police officer may, in accordance with the First
Schedule or under any other law for the time being in force, arrest without
warrant. In terms of Section 4 of PMLA offence of money laundering is
punishable with rigorous imprisonment for a term not less than 3 years
extending to 7 years and with fine. The Second Schedule to the Cr.P.C. relates
to classification of offences under other laws and in terms of the Second
Schedule of the Cr.P.C. an offence which is punishable with imprisonment for
3 years and upward but not more than 7 years, is a cognizable and non-
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bailable offence. Thus, Section 4 of the PMLA read with Second Schedule of
the Cr.P.C., makes it clear that the offences under PMLA are cognizable
offences. Section 45 ofthe PMLA also provides that offences under the PMLA
are cognizable and non-bailable. So far as the second Proviso to sub-section
l of Section 45 of PMLA is concerned, that relates to the taking cognizance
of offence by the Special Court and from that it alone cannot be inferred that
the offence is not cognizable.

14, Learned counsel for the petitioner has placed reliance upon the
judgment of the Supreme Court in the matter of Om Prakash and Another
Vs. Union of India and Another, reported in (2011) 14 SCC 1 in support of
his submission that the offences under PMLA are non-cognizable offences
but in the case of Omprakash (supra) the Supreme Court considering the
provisions contained in Section 9-A(1) of Central Excise Act, 1944 which in
clear terms provides that the offences under Section 9 are deemed to be non-
cognizable within the meaning of the Cr.P.C. as also considering Section 20 of
the Act and the object of the Excise Act relating to recovery of excise duty
and not to punish for infringement of provisions of the Act, has held that the
offences under the Excise Act are not cognizable offences but in the PMLA
no such deeming fiction as contained in Section 9-A of the Central Excise
Act, 1944 is available and the object of PMLA is also different, therefore, the
reasoning given in the judgment of the Supreme Court in the matter of
Omprakash (supra) cannot be applied in the present case and the benefit of
the said judgment cannot be granted to the petitioner.

15.  Counsel for the petitioner has also relied upon the judgment of the
Gujarat High Court in the matter of Rakesh Manekchand Kothari Vs. Union
of India dated 3.8.2015, passed in Special Criminal Application (Habeas
Corpus) No.4247/2015 but in that judgment the Gujarat High Court has
considered and stated about the procedure to be followed in both the
eventualities, i.e. if the offence under PMLA is treated to be cognizable and if
itis not treated to be cognizable. At one place the Gujarat High Court has, in
one sentence, said that offence under provisions of PMLA is non-co gnizable,
but in my\humble opinion the said finding is not supported by reasons. Even
otherwise the said judgment only has persuasive value and considering the
provisions of Section 4 of PMLA read with Part-II of First Schedule to CtP.C,,
Iam of the opinion that the offence under PMLA is cognizable.

16.  Having held so the next question arises whether the procedure

W
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prescribed in Cr.P.C. for investigation of cognizable offence i.e. Section 154
of the Cr.P.C. relating to registering the FIR, Section 157 & 167 relating to
investigation, Section 172 of the Cr.P.C. relating to maintaining the case diary
is required to be followed while investigating the offence under the PMLA?

17.  Section 71 of PMLA gives overriding effect to the Act and provides
.as under :- : o ‘

«71. Act to have overriding effect.-The provisions of this
Act-shall have effect notwithstanding anything inconsistent
therewith contained in ariy other law for the time being in force. -

18.  Section 65 of the PMLA relates to applicability of the Cr.P.C. and
provides as under :- ‘ :

«“65. Code of Criminal Procedure, 1973 to apply.- The
provisions of the Code of Criminal Procedure, 1973 (2 of
1974) shall apply, insofar as they are not inconsistent with the
provisions of this Act, to arrest, search and seizure, attachment,
confiscation, investigation, prosecution and all other
proceedings under this Act.”

19.  Since PMLA isa special act and the provisions of this Act have been
given overriding effect, therefore, they will prevail in case if there is any
inconsistency with the general Act. In terms of Section 65 of PMLA, the
provisions of PMLA relating to arrest, search and seizure, attachment,
confiscation, investigation, prosecution and all other proceedings under PMLA
have the overriding effect and the provisions of the Cr.P.C. not inconsistent
with the provisions of PMLA in this regard, only are made applicable.

20.  So far as the search and seizure is concerned, Section 16 and 17
starting with the non-obstante clause provide a detailed power of survey and
procedure of search & seizure. Section 19 of PMLA provides for power to
arrest. Inrespect of attachment, Section 5 of PMLA provides for attachment
of property involved in money Jaundering and for confiscation Section 8(5) of
PMLA gives the power. Section 45 of PMLA provides for the prosecution
by Special Court on complaint in writing made by the specified officer. In
terms of Section 46 of the PMLA, the provisions of Cr.P.C. are applicable in
the proceedings before the Special Court.

21.  So faras the issue of investigation is concerned, the PMLA does not
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contain any provision paralle] to Section 154 of the Cr.P.C. for registration of
FIR, Section 157 of the Cr.P.C. relating to sending the report to the Magistrate,
Section 167 Cr.P.C. relating to the procedure when investigation cannot be
completed within 24 hours and Section 172 of the Cr.P.C. relating to maintaining
the case diary. If the offence is registered against a person undér the PMLA
then the investigation is to be carried out by following some reasonable
procedure. Such a course is also necessary keeping in view the issue of
personal liberty and fair and proper investigation. The judgment ofthe Supreme

Court in the matter of State of Haryana and others Vs. Bhajan Lal and-

others, reported in (1992) Supp(1) SCC 335 also supports the petitioner's
contention that unfettered power cannot be given in respect of investigation.
Though in the said judgment it has been observed that the investigation of the
offence is the field exclusively reserved for the police officers, but the said
observation has been made in respect of offence registered under the IPC
whereas'in the present case the offence is registered under PMLA. Under the
provisions of PMLA, the investigating officers are not the police officers but
since for investigation of offence Provisions of Cr.P.C. are held to be applicable,
therefore, they are required to follow the same. Keeping in view the provisions

of Section 65 of PMLA and also the fact that there is no procedure prescribed,

in PMLA for investigation of the offence, ] am of the opinion that the procedure
which has been prescribed under the Cr.P.C. is required to be followed while
investigating the offence under PMLA.

22.  Sofarasthe present case is concerned, in the case of Vijay Madanlal
Choudhary in W.P. Nos.4336/15, 4341/15, 4344/15, 4347/15, 4350/15,
5089/15 & 5091/15, the matter is at the investigation stage, therefore, the
investigating authorities are directed to carry out the investigation in accordance
with the provisions contained in the Cr.P.C.

23.  So far as the W.P. No.5625/2015 of Sharad Tikamdas Kabra is
concerned, the Challan has already been filed before the Special Court,
therefore, it would be open to the petitioner to raise an objection in respect of
defect in investigation under Section 173(8) of the Cr.P.C. before the Special
Judge and if the Special Judge reaches to the conclusion that the investigation
has not been done in accordance with the procedure prescribed in the Cr.P.C.,
then it would be open to him to pass the appropriate orders in this regard.

24.  The nextissue which has been raised is, whether the Court of Additional
SessionsJudge is the Special Court within the meaning of Section 43 of PMLA?
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Section 43 of PMLA empowers Central Government to designate one or
more courts of Sessions as Special Court or special courts for notified areas
and places for trial of the offences punishable under Section 4. The Central .
Government vide notlﬁcatlon dated 1.6.2006 issued under Section 43(1) of
the PMLA has designated the Courts of Sessions at Gwalior, Indore, Bhopal,

. Sagar and Jabalpur'as Special Coutts for trial of offences pumshalbe under

Section 4 of the Act. Exercising the power under Section 43 of PMILA, ‘Central

" Government vide Notification dated 1.6.2006 has designated the Sessions

Court at Gwalior, Indore, Bhopal, Sagar and Jabalpur as Special Court,
therefore, the Additional Sessions Judge who in terms of Section 9 of Cr.P.C.

" is covered within the meaning of Court of Sessions, is empowered to try the

offences under Section 4 of PMLA being the.designated Court. The Central
Government has not confined the designation of the Special Court to “Sessions
Judge” only but it has notified Sessions Court as designated court, therefore,
the contention of the petitioner that the ‘Additional Sessmns Judge 15 not the -
designated court, cannot be accepted.

25. In W.P. No. 5625/2015 filed by Sharad Ttkamdas Kabra, a prayer -
for issuance of writ of Habeas Corpus has been made alleging that the sald
petitioner has been kept in 1llegal custody. ;

26. Section 19 of PMLA deals with the power of arrest under PMLA by
the spe01ﬁed officer and prov1des as under :-

. “19. Power to arrest.-(1) If the Director, Dy
: Du'ector Assistant Director, or any other officer authorized in
this behalf by the Central Government'by general or special- -
order, has on the basis of material in his possession reason to
believe (the reason 1 for such belief to be recorded in wntmg) L
., that any person has been guilty of an offence pumshable under
- this Act, he may arrest such person and shall, as soon as may
- be ‘inform him of the grounds for such arrest.

(2)  The Director, Deputy Director, Assistant
. Director or any other officer shall, immediately after arrest of
such-person under sub-section(1); forward a copy of the order,
along with the material in his possession, referred to in that .
sub-section, to the Adjudicating Authority; in a sealed envelope,
in the matter, as may be prescribed and such Adjudicating.
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Authority shall keep such order and material for such period,
as may be prescribed.

. .(3)  Every person arrested under sub-section (1) -
shall within twenty-four hours, be taken to a Judicial Magistrate
ora Metropolitan Magistrate, as the case may be, having
jurisdiction:

Provided that the period of twenty-four hours shall
exclude the time necessary for the journey from the place of
arrest to the Magistrate's Court.”

27.  Under sub-section 1.of Section 19 the specified officers on the basis
of the material in possession, having reason to believe which is to be recorded
in writing that the person has been guilty of offénce under the Act, has power
to arrest such person and he is required to inform the grounds for such arrest
at the earliest and in terms of sub-section 3 of Section 19, the arrested person
is required to be produced to the jurisdictional judicial magistrate or
" metropolitan magistrate within 24 hours excluding the journey time from the
place of arrest to the Magistrate's Court. Exercising the rule making power
under Section 73, Central Government has framed the rules namely “THE
PREVENTION OF MONEY-LAUNDERING (THE FORMS AND THE
 MANNER OF FORWARDING A COPY OF ORDER OF ARREST OF A
PERSON ALONG WITH THE MATERIAL TO THE ADJUDICATING
AUTHORITY AND ITS PERIOD OF RETENTION) RULES, 2005 which
required the arresting officer to forward a copy of order of arrest and the
material to the adjudicating officer in sealed cover.

28. By virtue of the aforesaid provisions, the specified officers under
PMLA are empowered to arrest a person by following the prescribed
procedure under Section 19 of PMLA read with the rules mentioned above.

29.  Sofarasissue of grant of bail is concerned, Section 45(i) of PMLA
which again starts with the non-obstante clause, relates to the power to grant
bail and reads as under :-

“43. Offences to be cognizable and non-bailable.-

. (1) Notwithstanding anything contained in the Code of Criminal
Procedure, 1973 (2 of 1974), no person accused of an offence
punishable for a term of imprisoniment of more than three years

’

ks
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under Part A of the Schedule shall be released on bail oron
his own bond unless-

§y) the Public Prosecutor has been given an
- opportunity to oppose the application for such release; and

(i) Where the Public Prosecutor- opposes the
application, the court is satisfied that there are reasonable
grounds for believing that he is not guilty of such offence and
that he is not likely to commit any offence while on bail;

Provided that a person who is under the age of sixteen_
- years or is a woman or is sick or infirm, may be released on
bail, if the special court so directs:

Provided further that the Special Court shall not take
cognizance of any offence punishable under section 4 except
upon a complaint in writing made by- .

@ the Director; or (ii) any officer of the Central
Government or State Government authorised in writing in this
behalf by the Central Government by a general or a special
order made in this behalf by that Government.”

30. Inthe present case nothing has been pointed out to show that the
respondents have acted in contravention of the aforesaid provision relating to
arrest as contained in Section 19 or the bail has been rejected in violation of
Section 45 of the Act. Hence, it cannot be held that the petitioner isinillégal
custody. The Special Court, which has been found to be the competent Court,
has already rejected the application for bail, hence no ground is made out for
issuing the writ of Habeas Corpus.

31.. Forthe reasons mentioned above,  am of the opinion that no case is

made out for quashing the offence which has been registered against the

petitioner under PMLA and so far as the issue of investigation is concerned,

the parties are required to take appropriate steps in terms of Paragraph 22 &
23 of the judgment. '

32.  So faras the W.P. No.5625/2015 of Sharad Tikamdas Kabra is
concerned in which the prayer for habeas corpus has been made but since the
arrest of the petltloner isin accordance with the prov1s1ons of PMLA and the
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Special Court (which has found te be competent) has already rejected the
application for bail, therefore, it cannot be held that the writ petitioner in W.P.
No0.5625/2015 is in illegal custody, especially when this Court has held that
Special Court includes the Court of Additional Sessions Judge. Hence, the
writ of habeas corpus cannot be issued in the matter.

33.  The writ petitions are'accordingly disposed off,

34.  Signed order be kept in the file of W.P. N0.4336/2015 and a copy
whereof be placed in the file of connected W.P. Nos. 4341/15, 4344/ 15,
4347/15 4350/15, 5089/15, 5091/15 & 5625/15.

Petition disposed of

LL.R. [2016] M.P., 2504
WRIT PETITION
" Before Mr. Justice R.S. Jha
W.P. No. 20804/2015 (Jabalpur) decided on 8 December, 2015

ANKIT VERMA . ..Petitioner
Vs. : '
M.P. MADHYA KSHETRAVIDYUTVITRAN COMPANY ...Respondent

Service Law - Compassionate appointment - Petitioner's father
did not suffer an accidental death while in service and had died on
account of heart attack - Petitioner's case does not fall within the scheme
of compassionate appointment, 2013 as amended vide notification dated
- 24.12.2014 - Petition dismissed. - : (Para 4)

dar R — aijwﬁgﬁfr et ® frar B dar A w g
gﬁmﬁﬁ—gﬂﬂgﬁaﬁqgwﬁmqqga‘ ATt BT GHT
st fAT® 24.12.2014 g1 WO sqww ﬁgﬁa#’rﬁr 2013 B
aﬁ?faﬂ'a“rmi? et e |

Vijay Singh, forthe petitioner.
(Supplied: Paragraph numbers)
ORDER

‘R.S. Jua, J. :- The petitioner has filed this petition praying for a
direction to the respondent/company to consider the case of the petitioner for
grant of compassionate appointment in view of the cxrcular dated 24.12.2014

4



a

LL.R.[2016]M.P. H.P. Verma Vs, State of M.P. 2505

Annexure P/6 as itis stated that pursuant to the said circular those employees
who had died while in service. between 15.11.2000 to 10:4.2012 have also
been included for grant of beneﬁt of compasswnate appomtment under the

. Scheme 0f2013.
A The learned counsel & appearing for the petmoner submits that the pet1t10ne1J s

father had died while in sérvice 0n 6.8.2001 when he was posted as Test Supervisor
GradellinMP. Electricity Board, Division Office; :Bhopal and: therefore, as his father
had died between 15.11.2000 to 10.4.2012 his case is entitled to be con51dered
under the circular dated 24.12.2014 Annexure P/6.

3. Havmg heard the learned counsel for the petltloner and havmg perused the
amendment inthe Scheme imade vide notification dated 24.12.2014 Annexure P/6, 1t
is observed that the cases of those employees who, died whilein serviceon account of
accident while performing their duties during the period 15.11. 2000t0 10.4.2012
have beenincluded for grant of compassmnate appomtment underthe Compassmnate
Appomtment Scheme 2013. .

4. Apparently and undlsputedly, pet1t1oner s father d1d not suffer an
accidental death while in service and had died on account of heart attack. In
the circumstances, as the petitioner's case does not fall within the scheme of
Compassionate Appointment 2013 as amended vide notification dated
24.12.2014,1do not find merit in the petition, which is accordmgly dismissed.

Petmon dismissed.

L.L.R. [2016] ML.P., 2505
WRIT PETITION .
Before Mr. Justice Alok Aradhe
W P. No. 11434/2015 (Jabalpur) decided on 24 February, 2016

HANUMAN PRASAD VERMA . . - ...Petitioner
Vs. - i L . . . )
STATE OF M.P. & ors. T - ...Respondents

Mumczpa! Corporation CAppomtment and Condttwns of Serv:ce
of Officers and Servants) Rules, M.P,,; 2000, Rule 10 & 13 - Promotion -

Denial of promotion to the post of Superintending Engineer by the State

Government, although, the same was recommended by the DPC and
approved by the Mayor-in-Council - Assailed on the ground that itis not
required to possess the-degree in Engineering for promotion to the post.of
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S.E - Held - Petitioner is eligible for promotion to the post of Superintending
Engineer, as he possesses 5 years of experience on the post of Executive
Engineer, which has been prescribed as eligibility criteria under Rule 10
of Rules 2000 - Amendment made in Rules 2000 w.e.f. 15.07.2015 does
not apply to the case of the petitioner - Impugned order and the order
rejecting representation are quashed - Petition is disposed of directing the
_Government to pass an appropriate order. : (Paras9 & 10)

T [ (e aor sifreRal’ va sdmeat’ w1 dar ed) e
H., 2000, FrrT 10 ¥4 13 — 9IS — IS WA BRI AefEy a1 B e
W SN W ER, =, 3v fmri geisf offy gnr o o9
wemlY aRYT gRT AgAfRE fFar war o — W9 3w AER W gEkd 4 ad
i srefler 4= @ v W W=y ¥ SNPERer & e e st ==
2 — afifreiRe — ardft sEhaer =i @ v w =Ry g ToeR 2, wife
WS U ST 40 B U= BT uig anl @ aga 2, R fr fae, 2000
@ fraw 10 @ sfoefa = wreve @ wa ¥ Afa fear war @ — PR 2000
¥ RTi® 15.07.2015 3§ yeraeha fFar wan Wetew A @ A ¥ aEg A
BT @ — ARRE IR W@ AT @R s 9 sy afrafey —
T g1 Sfud sy e el W @ Pdw @ wrr wife PR

Cases referred:

© 2012 (2) MPLJ 386, 2013(3) MPLJ 67, AIR 1986 SC 135, AIR
1994 SC 2544, AIR 2008 SC 1414 | .

Praveen Dubey, for the petitioner.
Girish Kekre, G:A. for the respondents No. 1 & 2.
R.K. Tripathi, for the respondent No. 3.

ORDER

" ALOK ARADHE, J. :- In this writ petition, a pure question of law with
regards to interpretation of Rule 13 of Madhya Pradesh Municipal Corporation
(Appointment and Conditions of Service of Officers and Servants) Rules,
2000 (hereinafter referred to as '2000 Rules") arises for consideration on
admitted facts, which are stated infra. =~ :

2. ‘The petitioner was promoted to the post of Executive Engineer vide
order dated 22.10.1999 and was working as such in Municipal Corporation,
Satna. The petitioner was given the additional charge of the post of
- Superintending Engineer on 27.2.2015. The sérvice conditions of the petitioner
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are admittedly governed by the provisions of 2000 Rules. On23.1.2015,a -~

meeting of the Departmental Promotion Committee was held and the case of

the petitioner was recommended for promotion to the post of Superintending

Engineer. The recommendations of the Departmental Promotion Committee

wére approved by the Mayor-in-Council by aresolution passed on 2.2.2015
and the same was forwarded for confirmation to the State Government on
7.2.2015 under Section 58(1)(iii) of the M.P. Municipal Corporation Act, 1956.

. The State Government by an order dated 16.6.2015 rejected the resolution
passed by the Mayor-in-Council on the ground that the same has been passed
without taking into considération the educational qualification prescribed for .
promotion to the post of Superintending Engineer. In the aforesaid factual
background, the petitioner has approached this Court. '

i

3.  Learned counsel for the petitioner submitted that the petitioner is not
required to possess the degree in Engineering, as the same i$ nnot provided in
Schedule III of the 2000 Rulgs and the qualification which is referred to by
the respondents is relevant in case of filling up post of Superintending Engineer.
by direct recruitment. In Municipal Corporation, there is no quota prescribed
for direct recruitment and all the posts have to be filled up either by promotion
or by deputation only. In support of aforesaid submissions, learned counsel
for the petitioner has placed reliance on decisions in the case of Ram Kumar
Baishander Vs. State of M.P-and others, 2012(2) MPLJ 386 and S.X.
Gupta and another Vs. State of M.P and others, 2013 (3) MPLJ 67.

4. = Onthe other hand, learned Government Advocate while inviting the
attention of this Court to Rule 13 of the 2000 Rules, has submitted that since the
educational qualification for promotion to the post of $uperintendihg Engineer has
not been prescribed, therefore, it is competent to the State Government to prescribe
the same. In this connection, reference has been made by learned Government
Advocate to the Rules namely Madhya Pradesh Public Works Engineering
(Gazetted) Service Recruitment Rules, 1969 (hereinafter refeired to the '1969
Rules"). While referring to the aforesaid Rules, it was pointed out that for promotion
to the postof Superintending Engineer, only graduatein Engineering will be eligible.
Ttis urged that since the petitioner does not hold the graduate degree in Engineering,
therefore, he is not entitled for promotion to the post of Superintending Engineer.
Tt is further submitted that the representation submitted by the petitioner for his
‘promotion during the pendency of the writ petition, has b egfl rejected by a well
reasoned order dated 20.11 2015, which has not been challenged by the petitioner .
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. inthe instant writ petition. _

5. Ihaveconsidéred the respective submissions made by learned counsel
for the parties. Admiitedly, the 1969 Rulés are the Rules which'govern the
service condifions of employees of Public Works Departnient of the State -
Government It is not in dispute that the aforesaid Rules were also applicable
to the employees of local bodies namely Municipal Corporation by virtue of
executive instructions prior to 2000. In the year 2000, in exercise of powers
under’Section 433 réad with Section 58(1) of M.P. Municipal Corporation
Act, 1956, the State Government has framed Rules relating to set up, strength, -
‘recruitment, appointment, scale of pay, allowance and other conditions of
service of the officets and servants of Municipal Corporation of Madhya
Pradesh, which are known as 2000 Rules. The relevant extract of Rule 10 of
. the aforesaid Rules, which is relevant for the purpose of controversy involved
. in this petition reads as urider: ' : : .

"'10. Promotion.- (1) Subject to the provisions of Rule 4, the
‘Committee specified in Schedule 1V shail select candidates -
for departmental promotion on the postsas shown in column(2)
© ofScheduleIIL. - " T

-(2)  Whenapostis to be filled by promotion fall vacant
and in the opinion of the appointing authority the filling up the
‘vacant post is necessary in the interest of the Corporation,
then the Commissioner, shall prepare the seniority list of officers/
employees showh in column (3) of Scheduile 11, in their
' character rolls, the details of award/punishment given to such
-Officers/ Employees and submit before the Committee specified

- in Schedule 1V, s : '

Admittedly, 2000 Rules have been amended w.e.f. 15.7.2015 by which
educational qualification for promotion to the post of Superintending Engineer
has been prescribed as Bachelor's degree in Engineering! It is also not in
dispute that aforesaid amendment does not apply to the case of the petitioner.

6. - From perusal 6fRile 10 of the 2000 Rules, it is evideﬁt that subject to

provision of Rule 4, the comittee specified inSchedule IV shall select the -
candidates for departmental promotion ori the posts as shown in column (2)
of Schedule IIT. Rule 13 is reproduced below fos the facility of reference:

13.  Other conditions of Service. - (1) The Corporation
- 1 .
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shall be competent to prescribe the method/procedure under
which decision is to be taken in respect of medical

. treatment general Provident Fund and Pension. The other
conditions of service which have not been provided in these
rules or any other rules made under the Act shall be deemed
to be the same which are applicable to Government
servants on the same post from time to time.

7.

with Rule 10 0£2000 Rules, is reproduced below :-
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Relevant extract of Schedule III of the Rules which is in consonance

SCHEDULE -IT1

[See Rule 10(1)]
ELIGIBILITY FORPROMOTION 7

Sr. | Name of the post | Name of the post from | Minimurmn years service
No.| to which promotion| which promotion required on the post

is to be made made shown in column (3) for]

| promotion to the post
shown in column (2)

1 | Superintending Executive Engineer - 5years -

Engineer
5 O [P O
3 | Executive engineer | Assistant Engineer According to the

(Water Works ' criterion of Govt.

Engineering (PWD)

Electricity)
4 | AccountOfficer | Assistant Account 8 years

: Officer
I I
J A (O (PR
L2 TSP (OO (SR
8 | e e e e
9 | Assistant Engineer | Sub-Engineer/Draftsman| According to the

: - criterion of Govt. (PWD)




............

------------------------

------------

8. It is well settled Rule of Statutory Interpretation that a prior general
law may be affected by subsequent particular or special law, if the subject
matter of the particular Act prior to its enforcement was bein g governed by
general provisions of the earlier law. See: Daurji Vs. Ljfe Corporation of
India, AIR 1986 SC 135, Punjab State Electricity Board Vs. Bassi Cold
Storage, AIR 1994 SC 2544 and Suresh Nanda Vs. Central Bureau of
Investigation, AIR 2008 SC 1414. In the instant case, admittedly, the prior
general law.i.e. 1969 Rules, were governing the service conditions of the
employees of local bodies. However, subsequently, the special provision namely
2000 Rules has been enacted which affects the provisions of general law:

0. Inthe context of aforesaid well settled legal proposition, the provisions
0f 2000 Rules may be seen. The 2000 Rules are complete code in itselfin so
- far as it pertains to set up, strength, recruitment, appointment, scale of pay,
allowance and other conditions of service of the officers and servants of the
local bodies are concerned. Rule 10 provides for promotion which is made
by the committee specified in Schedule IV, Schedule Il prescribes eligibility
for promotion. The Legislature in its wisdom has prescribed 5 years of
experience as eligibility criteria on the post of Executive Engineer for promotion
to the post of Superintending Engineer. Wherever, the Legislature had thought
it apposite to refer to the qualification which are applicable in case of a
Government servant, reference has been made to the criteria which is fixed
under the Rules in respect of Public Works Department. In this connection,
reference may be made to Entry 3 and 9 of Schedule IIL. It is also pertinent to
mention that w.e.f. 15.7.2015 eligibility criteria for the post of Superintending
Engineer has been altered and requirement of possessing Bachelor's degree in
Engineering has been made mandatory. Thus, seniority on the feeder post has
been prescribed as eligibility criteria for promotion to the post of Superintending



ILR.[2016]M.P. Bansal Construction Vs. MP.Road Deve.(DB) ~ 2511

Engineer upto 15.7.2015 i.e. till amendment of the 2000 Rules. The Legislature
has prescribed the eligibility criteria for promotion in case of Superintending
Engineers in the Rules in 2000 itself, which is a special law. 1t is not the case
where the Legislature has not prescribed any eligibility eriteria for promotion.
Therefore, the contention made by learned Government Advocate that with
recourse to Rule 13 of Rule 2000, read with 1969 Rules, the petitioner can
be held to be not eligible for promotion to the post of Superintending Engineer,
as he does not possess the degree of Engineering, cannot be accepted. The
petitioner is eligible for promotion as he holds the requisite criteria prescribed
under Rules 2000, which is a special law apphcable to the case of the petitioner.

10.  Inview of preceding analysis, the impugned order dated 16.6.2015
.and the order dated 20.11.2015 by which the representation of the petitioner
was rejected, are hereby quashed. The State Government is directed to pass
an appropriate order in light of the observations made in this order on the
recommendation sent by the Mayor-in-Council, within a period of six weeks
from thé date of receipt of certified copy of the order passed today.

With the aforsaid direction, the writ petition is disposed of.

" Petition dosposed of.

LL.R. [2016] M.P., 2511
WRIT PETITION i
Before Mr.Justice A.M. Khanwilkar, Chief Justtce
& Mr. Justice Sanjay Yadav
W.P. No. 4501/2016 (Jabalpur) decided on 21 March, 2016

BAN SAL CONSTRUCTION WORKS PVT.LTD. (M/S.) " ...Petitioner .
Vs. '

M.P. ROAD DEVELOPMENT CORPORATIONLTD. ...Respondent

Tender — Construction of Road — Petitioner — Lower Bidder —
Rejection of Bid — Grounds — Non-fulfilment of term relating to technical
capacity — Term — “Bidder shall, over the past five financial years
preceding the Bid Due Date, have received payments for construction,
such that the sum total thereof is more than Rs. 562/- Crores” — Bid

_Due Date is 24.02.2016 — Value of present project is Rs. 224.82 Crores
—Petitioner submitted bid with technical capacity information for the
period from 01.04.2011-31.03.2012 to 01.04.2015-15.02.2016 —
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. Petitioner fajled to furnish financial information from 01,04.2010 till

31.03.2011 — Held — The words “over the past five years” “preceding
the Bid Due Date” would not include the financial information for the

period from 01.04.2015 to 15.02.2016, as the Bid due date is 24.02.2016 |

and non-submission of financial information from 01.04.2010 to

+31.03.2011 resulted in violation of the terms in clause 2.2.2.2 of the .

Tender document & for this reason, the requirement of receipt of

. Threshold Technieal Capacity of Rs. 562/- Crores over the past five

years is also not met out — Petition is dismissed notwithstanding the
fact that the petitioner has offered the lowest bid.  (Paras 13 to 23)

Fifasr — wsw a1 Prfor - Tt — Frera aidt e arar — atet
Wﬁmmw—m—aﬁﬂﬁmﬁﬁa‘mﬁﬁmﬁqﬁf
B S - e — “ateht ¥g Prr Ry @ qdadt R wid et
#‘ai‘t-ﬁaprr#mmmﬁmq;amvrﬁ,sszaﬂmﬁmiﬁ,
ﬁﬁwmﬁgmﬁqmwgmﬁ—ﬂzﬁﬁﬁnﬁﬁm
24022016 ¥ — AT IRANSET BT [ ®. 224.82 wels 2 - Ared) 3}
01.04.2011-31.03.2012 ¥ I }/ ABY 01.04.2015-15.02.2016 TF o

mwaﬂaﬁmaﬁmﬂaﬁmwahﬁmﬁﬁﬁ—aﬁﬁ'

01.04.2010 ¥ 31.03.2011 TP ¥T arafer ) fosity s swga vt
fave &1 — afifEiRa - =t ‘qtefl g Praw Rl & qdadl* R

T I B Fald. 01.04.2015 | 15.02.2016 % 9 Iafyy @ faediw.

SEaR wiafaa T g0, w@ifs atdt ®Y Fraa fafr 24.02.2016 2 qer
01.04.2010 § 31.03.2011 &) JaRT ¥ fredi?r. ST WA 7 f5d e @
TR Frfaer Twmae B T . 2222 ﬁ'mmwwmm
gm?qﬁwmﬁ,ﬁnﬁufamfﬁzﬁmﬁ562$ﬁ§'ﬁuﬁﬁ$
aﬁﬁﬁmmmaﬁaﬁaﬁmaﬁq\ﬁftﬁﬁgﬁé—w'aw
a%aiﬁgqrﬁﬁsw#aﬁmaﬁhmﬁ%,mﬁmmﬁwaﬁm?ﬁél

Cases referred:

(2006) 11 SCC 548, (1977) 2 SCC 847, (2014) 11 SCC 288, (2000)
2 SCC 617. " | .

Naman Nagrath with Ayush Dev Bajpai & Qasim Ali, for the

PK. Kaurav with Aditya Khand,ekar, for the respondent No. 1.
A. Rajeshwar Rao, for the respondent No. 3. -
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' . _ORDER |
. The ‘Order of the . Court was delivered by :

AM. KHANWILKAR, C.J. :- Heard counsel for the parties.
2. By this writ petition under Article 226 of the Constitution of India, the -

petitioner has challenged the rejection of the bid given by the petitioner being
nonresponsive due to shortage of technical capacity, as communicated to the
petitioner vide letter dated 28.02.2016 (Annexure-P/3). The petitioner has
prayed for a direction against the respondent No.1 to permit the petitionerto
participate in the ongoing bidding process. However, during the pendency of
this writ petition, letter of intent was issued in favour.of the respondent

" No.3/Company and an Agreement has also been executed in favour of the
" said respondent. As a consequence, the petitioner has amended the prayer

clause and has asked for a further relief that the Agreement executed in favour
of the respondent No.3/Company be declaréd illegal and instead the contract
in question be awarded to the petitioner ‘being the lowest bidder.

3. The backdrop in which present petition has been filed, can be briefly
stated as follows., A Concession Agreement was executed in favour of M/s.
Transstroy Bhopal-Berasia~Sironj Tollways Private Limited for construction
of road on section of SH-23 from Chainage Km. 4.100 to Km.110.420
(Design length 106.320 km) to two lane with paved/hard/hard shoulder road
in the State of Madhya Pradesh, on BOT basis. That agreement was
terminated by the respondent No.1, on .25.08.2015. However, due to
assurances given by the Concessionaire that balance work would be completed
within December, 2016, terrmnatlon order was revoked on 04.12.2015. The
said Concessionaire having failed to meet the requisite time l1n_es once again
Concession Agreement in its favour was terminated on 21.01:2016; and a
fresh tender process for construction of that road on EPC basis after taking
administrative approval, was commenced on 21.01.2016 itself. The said
Concessionaire challenged the termination of Concession Agreement vide order
dated'21.01.2016, by way of W.P.N0.4884/2016, which, however; was

-confined to prayer cIause 7(iii) of the said petition — limited to issuing direction

to the Appropriate Authority to consider his representation in terms of Article
44 of the Agreement. The said writ petltlon No0.4884/2016 was disposed of
on 17.03.2016. As aresult, it became necessary.- to examine-the claim of the
present petitioner as to whether rejection of petitioner’s bid is for justand
proper reason.
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4, As aforesaid, the petitioner’s bid has been rejected as it was found to
be nonresponsive bid due to shortage of technical capacity. The challenge in
this petition, therefore, revolves around the correctness of that view taken by
the Appropriate Authority of respondent No.1 in the context of the terms and

conditions specified in the tender notice. An incidental issue also arises as to _

whether the respondent No.1 has hastened the tender process to award
Contract to the respondent No.3, for reasons best known to the respondent
No.1. It is alleged that from the circumstances available on record, it is an

- obvious case of mala fide exercise of power, in law. . -

5. For analyzing these aspects, we may straightway advert to the relcvant
Clauses of the tender document. Clause 1.1.7 reads thus;

.- “1.1.7 The Authority shall receive BIDs pursuant to this RFP
in accordance with the terms set forth in this RFP and other
documents to be provided by the Authority pursuant to this
RFP (collectively the “Bidding Documents”) and all BIDs

 shall be prepared and submitted in accordance with such terms
- on or before the BID due date specified in Clause 1. 3 for
submission of BIDs (the “BID Due Date”)” :

6.: Clause 2.1.5 reads thus;

“2.1.5 TheBID shall be furnished in the format exactly as per
Appendix-Ii.e. Technical Bid as per Appendix IA and Financial
Bid as per Appendix IB. BID amount shall be indicated clearly
in both figures and words, in Indian Rupees in prescribed format
of Financial Bid and it will be signed by the Bidder’s authorised
signatory. In the event of any difference between figures and
words, the amount indicated in words shall be taken into
account.”

7. . Clause2.1.17 ;eads thus;

. )

“2.1.17 Notwithstanding anything to the contrary contained
herein, in the event that the Bid Due Date falls within thiee .
months of the closing of the latest financial year of a Bidder, it .
‘shall ignore such financial year for the purposes of its Bid and
furnish all its information and certification with reference to the

. 5 (five) years or 1 (one) year, as the case may be, preceding .
its latest financial year. For the avoidance of doubt, financial {

)
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year shall, for the purpose of a Bid hereunder, mean the
accounting year followed by the Bidder in the course of its
normal business.”

8. .  Themostrelevant condition Wthh resulted in rejection of pet1t1oner s
bid can be found in Clause 2.2. 2 2, which reads thus;

© 49222 * Technical Capacity

)] For demonstrating technical capac1ty and expenence
(the “Technical Capacity”), the Bidder shall, over
the past 5 (five) financial years preceding the Bid Due
Date, have received payients for construction of

. Eligible Project(s), or has undertaken construction
works by itself in a PPP project, such that the sum
total thereofis more than [Rupees 562.00 crore (Rs.
Five hundred sixty two crores)] (the “Threshold
Technical Capacity”)

(i)  Provided that at least one similar work of 50% of
’ " Estimated Project Cost Rs.112.41 crore (Rupees One -
hundred twelve crore and forty one lacs) shall have
been completed from the Eligible Projects in Category
1 and/ or Category 3 specified in Clause 2.2.2.5. For
this purpose, a project shall be considered to be
, completed, if more than 90% of the value of work has
been completed” and such compléted value of work
_ isequal to or more than 50% of the estimated pro_; ject
cost.”

9. It may be useful to advert to Clause 2.2.2.7, which reads thus; |
“2.2.2.7 Submission in support of Technical Capacity .-

D ' The Bidder should furnish the details of Eligible
Experience for the last 5 (five) financial years
immediately preceding the Bid Due Date.

(i) The Bidder must provide the necessary information
" relating to Technical Capaclty as per format at Annex-
I of Appendix-IA. - '

CoR
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()  TheBidder should furnish the required Project-specific
information and evidence in support of its claim of
Technical Capacity, as per format at Annex-IV of
Appendix-IA.”

10.  We may also refer to Annexure-II appended to Appendix IA of the
tender document, on which, reliance has been placed by the petmoner The
same reads thus;

“Appendix JA
Annex-IT

ANNEX-II

Technical Capacity of the Bidder®@
(Refer to Clauses 2.2.2.2,-2.2.2:5 and 2.2.2.7 of the RFP)

Applicanttype, | Project| Category® | Experience** (Equivalent Rs. | Technical
. Code* Crore)$$ . Experience
£

Payments Value of self
received for | construction
construction | in Eligible
of Eligible Projects in

Projects in Categories
Categories 3| land2 '
&4

) @ o |® ) ©)
Single entity a g
Bidder or Lead b

Member including| ¢ °

other members of | d

the Joint Venture | e

Aggregate Technical Experience=

@ Provide details of only those projects that have been
undertaken by the Applicant, or its Lead member including
members in case of joint venture, under its own name
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separately and / or by a project company eligible under
Clause 2.2.2.6(i) (b). In case of Categories 1 and 2, include
only those projects which have an estimated capital cost
exceeding the amount specified in Clause 2.2.2.6(i)(c) and
for Categories 3 and 4, include only those projects where
the payments received exceed the amount specified in .

-Clause 2.2.26(ii). In case the Bid Due Date falls within 3

(three) months of the close of the latest financial year, refer
to Clause 2.2.12. - ce

* Refer Annex-IV of this Appendix-1. Add more rows if .
necessary. o :

$ Refer Clause 2.2.2.5()

]

‘ | Construction shall not include Suﬁply .of goods. or
* equipment except when such goods or equipment form part

of a turn-key construction contract/EPC coniract for. the
project. In no case shall the cost of maintenance and repair,
operation of Highways and land be included while
computing the Experience Score of an Eligible Project.

$8 For conversion of US Dollars to Rupees, the rate of
conversion shall be Rupees [50 (fifty)] to a US Dollar. In
éase of any other currency, the same shall first be converted
to US Dollars as on the date 60(sixty) days prior to the
Application Due Date, and the amount so derived in UD
Dollars shall be converted into Rupees at the aforésaid
rate. The conversion rate of such currencies shall be the
daily representative exchange rates published by the
International Monetary Fund for the relevant date.

£ In the case of an Eligible Project situated in an OECD
country, the Experience Score 50 arrived at shall be further
multiplied by 0.5, in accordance with the provisions of
Clause 2.2.2.5(ii) and the product thereof shall be the
Experience Score for such Eligible Projects. '

NOTE: In case of a Joint Venture, iriférmatiofl in Annex-II
and Annex-IV of Appendix-I shall be provided separately for
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othé’r Menibers so.as to establish that each such Member has
30 percent or more 6f the Threshold Technical Capacity. Such

. information may be -provided as Annex-IIA, Annex-1IB,

Annex-IVA and Annex-IVB respectively (Refer Clause

22.2.4) L )
_The pétitione; relies'on Chart Annexure-P/2 to assail the impugned

decision of the respondent No.1 in rejecting the bid submitted by the petitioner,
The same reads thus;

BANSAL CONSTRUCTION WORKS PVT.LTD.

NOW:- Rehabilitation and Up-gradation of Bhopal-Berasia-Sironj
Section of SH-23 from Chainage Km. 4.100 to Km. 110.420 (Design
Iength 106.320 km) to two lane with paved/hard/hard shoulder road
in the State of Madhya Pradesh on Engineering Procurement and
Construction (EPC) mode

Project Cost: 224.82 Cr. LDOP:22.02.16  LDOS:
23.02.2016 ' I :

Sr.
No.

1

Qualification : “Required With BCWPL
A . (Rs.in (Rs. In Crores)
Technical Capacity: The Bidder = - -
shall, over the past 5 (five) financial
years preceding the Bid Due Date,

have received payments for 565.50, -
construction of Eligible Project(s),  562.00 (Upto

or has undertaken construction _ 13/02/2016)
works by itself in a PPP project,-

-such that the sum total thereofis

more than [Rupees 562.00 Crore]

(the “Threshold Technical Capacity”)

Page No. 00 {Clause 2.2.2.2 (i)}

Provided that at least one similar 112,41 234.55 .
work of 50% of Estimated Project - (DAMOH-
CostRs.112.41 Crore shall have KATND
been compléted from the Eligible '

Projects in Category 1 and / or

W
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Category 3 specifiedin Clause
2.2.2.5. For this purpose, a project
~ shall be considered to be completed,
" if more than 90% of the value of
work has been completed and such
completed value of work is equal to
or more than 50% of the estimated -
project cost. ’
Page No. 00 {Clause 2.2.2.2 (ii)}

3 Financial Capacity: The Bidder 22.48 96.83 (2015-16)
shall have a minimum New Worth ' ) '
(the “Financial Capacity”) of
Rs.22.48 Crores at the close of the
preceding financial year. '

Page No. 00 (Clause 2.2.2.3)

4.  Bid Capacity: (A*N*2-B) Page No. >224.82 Bid ‘
00 {Clause 2.2.2.1} . Cap.=(A*N*2-B)
' A=252:69 Cr.
(2015-16) N=
24/12=02 Yrs
- o B=168.53 Cr.
' Bid Cap=
(252.50*1)* 2%2="
168.53)=842.23
Cr. '

12.  Therespondents have filed reply-affidavit and refuted the claim of the
petitioner. They assert that the rejection of petitioner’s bid was for valid
consideration and not being arbitrary, unreasonable or mala fide, as is
contended. The respondent No.1 contends that the Appropriate Authority
has rejected the bid submitted by the petitioner on application of the relevant
provisions and on the basis of indisputable facts. Inthat, the petitioner sqb_mitted
financial information for financial years between 1.4.2011-31.03.2012 to
1.4.2015 - 15.2.2016, which was duly considered. The petitioner did not
comply with the conditions specified in the tender document of submitting
financial information for period over the past 5 (Five) financial years preceding
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the Bid Due Date indicating that it has received payment for coristruction of

_eligible Projects or has undertaken construction work by itselfina PPP project
such that the sum total thereof is more than Rs.562 Crores. This has been
specified as “Threshold Technical Capacity”. In other words, the petitioner
failed to furnish financial information for the period between 1.4.2010 till
31.3.2011, which was essential to qualify the Threshold Technical Capacity.
Further, financial information for the period from 1.4.2015 to 15.02.2016 is
of no consequence; and in any case could not be reckoned for scrutiny of the
bid to ascertain the compliance of Threshold Technical Capacity of the bidder.
Ifthe financial information for that period of the petitioner was to be excluded

. from consideration, the petitioner did not fulfill the criteria of turnover of sum
total of Rs.562 Crores. It is also asserted in the reply-affidavit that 7 bids
were found qualified and remaining 2 (including of the petitioner) were found
disqualified having failed to furnish financial information for the period between
1.4.2010 t0 31.3.2011. According to respondent, if the interpretation given
by the petitioner to Clause 2.2.2.2 of the tender document, in particular, was
to be accepted it would mean that only two bids out of 7 bids had qualified
the Threshold Technical Capacity, which contention must be rejected.

13.  Having considered the rival submissions, the entire matter revolves
around the true meaning of Clause 2.2.2.2 being qualification for Threshold
Technical Capacity. From the plain language of the said condition, it is seen
that the bidder was expected to submit financial-information for the past 5
(five) financial years preceding the Bid Due Date. The Bid Due Date is specified
in the tender document as 24.02.2016 — of pliysical submission of bid.

14, Themoot question is : the true meaning of the expression “over the
past 5 (five) financial years preceding the Bid Due Date”. Should it be reckoned
from 01.04.2010 - 31.03.2011 til 01.04.2014 - 31.03.2015 as claimed by
the respondent No.1 or from 01.04.2011 - 31.03.2012 up t6 01.04.2015 -
15.02.2016 as asserted by the petitioner? The expression “Financial Years
Preceding” will have to be given its correct meaning. The “Financial years
preceding” is linked to the “Bid Due Date”. The petitioner in the writ petition
has not disclosed as to what financial year has been followed by the petitioner.
We would assume that petitioner follows financial year from 1stApril to 31st
March. Clause 2.1.17 of the tender document assumes significance and would
explain the expression found in Clause 2.2.2.2 of the same document. In Clause
2.1.17 which opens with non-obstante clause, it is stipulated that in the event
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the Bid Due Date falls within three months of the closing of latest financial
year of the bidder, the bidder “shall ignore” such financial year for the purpose
of'its bid and furnish all information and certification with reference to 5 (five)
years or 1 (one) year, as the case may be, preceding its latest financial year. It
is further clarified for avoidance of any doubt, that financial year shall, for the
purpose of its bid would mean the accounting year followed by the bidder in
the course of its normal business. In no circumstance, the petitioner can claim
that the financial information between 01.04.2015 to 15.02.2016 would be
covered by this stipulation. The financial year required to be furnished is for
the entire financial year and which must be over the past 5 (five) financial
years “preceding the Bid Due Date”. No other constriction can be given to
these stipulations. It is not a provision for giving information of preceding
(five) years before the Bid Due Date. Instead, it is made very explicit that the
financial information must pertain to over the past 5 (five) financial years
“preceding the Bid Due Date”. '

15.  Realizing this difficulty, the petitioner has been advised to contend
that the bid due date prescribed in the bid document was 23.02.2016, which
does not fall within three months of financial year ending on 31.03.2015; and,
therefore, Clause 2.1.17 of the bid document was not applicable to the case
of the petitioner. Accordingly, the turnover information and certification for
calculating technical capacity of the petitioner for the period 1.4.2015 to
23.02.2016 should also be reckoned. This plea can be discerned from

_communication sent by the petitioner dated 28.02.2016 at page 97 of the

paper book.

16.  Accepting this contention would be doing violence to Clause 2.2.2.2
read with 2.1.17 of the tender document. On this finding, the financial
information furnished by the petitioner for the period 01.04.2015 t0 23.02.2016
— by no standards can be taken into account for demonstrating the technical
capacity and experience of the petitioner as Threshold Technical Capacity. If
that information is to be excluded, the bid submitted by the petitioner contained
financial information only for 4 (four) financial years between 01.04.2011 -
31.03.2012 t0.01.04.2014 -31.03.2015 respéctively. That information does
not fulfill the requirement of furnishing the financial information over the past 5
(five) financial years “preceding the Bid Due Date” to qualify the Threshold
Technical Capacity.

17.  The Counsel for the petitioner heavily relies on the decision of the
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Supreme Court in B.S.N. Joshi & Sons Ltd, vs. Nair Coal Services Ltd.
and Others'. He submits that, what is required to be considered for the purpose
of technical capacity of the bidder is to ascertain the physical capability of the
- bidder to carry out the'work stipulated in the tender document. The project
cost in the present case is around Rs.224.82 Crores. The petitioner was
already engaged in execution of at-least four Projects of .the same type,
including of the respondent No.1. '

18.  The question is: whether the exposition of the Supreme Court in the

abovesaid decision, pressed into service, is of any help to the petitioner. In
our opinion, the dictum of the Supreme Court in the said decision is in the
context of facts of that case. In that case, the notice inviting tender provided
that the bidder should have executed the work oftotal minimum quantity of 5
(five) million metric tons per year for preceding 5 (five) years. Further, the
bidder should produce avalid proof of payment of provident fund contribution
of 100 personnel during the last financial year. The decision of the Supreme
Court, pressed into sérvice, therefore, rests'on the facts of that case. In the
" present case, however, the tender condition regarding Technical Capacity of
~the bidder is explicit and in no uncertain terms mandates that the bidder shall
submit financial information pertaining to period “over the past 5 (five) financial
years” “precéding the Bid Due Date™. Suffice it to observe that 6n a fair and
holistic interpretation of tender conditions in the case on hdnd, there is no
scope for argument that financial information furnished for the period between
01.04.2015 t015.02.2016 can be reckoned as financial information for the
whole of financial year preceding the Bid Due Date.

19.  Notably, to buttress the argument, the respondents have placed on
record that the bid submitted by the respondent No.3 for some other project
in the past was rejected for the same reason. Even bids offered by other
Contractors in respect of other Projects were rejected as nonresponsive on
applying the same criterion, as is applied to the case of the petitioner. Ini that
sense, it is not a case of impugned decision taken to favour the respondent
No.3.nor can be painted as unjust, arbitrary or unreasonable. On the other
hand, we miust hold that same is in conformity with the tender conditions and
which approach has been consistently adopted by the respondents for all the
tenders issued by them in the past and the present one, therefore, just, fair

L (2006) 11 8CC 548
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and prdpexj. .

20. - Counsel for the petitioner had also relied on the decision of the
Supreme Court in the ‘case of Union of India vs. The Central India
Machinéry Manufacturing Company Ltd. and Others?, in particular
paragraph 28 of the said decision, which deals-with the approach to be adopted
for construction of terms and conditions of thé Contract. The Supreme Court
has held that a correct construction depends on a reading of the Standard and
Special Conditions as a whole. It would not be proper to cull out a sentence
here or sub-clause there and read the same in isolation. Further, what is required
is nota fragmentary examination in parts but an-overall view arid understanding
of the whole. It is the substance of the docurnents constituting the Contract,
and not merely Form which has to be looked into. We fail to understand asto
how this exposition can support the petitioner. On the other hand, it must

come to the aid of respondents, who have justified the impugned action on )

the basis of conjoint reading of the relevant terms and conditions of the subject
document.. =~ - = ' ‘

21.  Therespondent No:1 has rightly invited our attention to the recent
decision of the Supreme Court in the case.of Siemens Aktiengeselischaft
and Siemens Limited vs. Delhi. Metro Rail Corporation Limited and
Others®. After analyzing host of decisions on the scope of judicial review of
administrative decisions, the Supreme Court in paragraph 18 has observed
thus; _ . .-

«18. The principles governing the judicial review of
administrative decisions are now fairly well settled by a long )
 line of decisions rendered by this Courtsince the decision of

this Court in Ramana Dayaram Shetty v. International
Airport Authority of India which is one of the earliest cases
in which this Court judicially reviewed the process of dllotment
of contracts by an instrumentality of the State'and declared

*- that such process was amenable to judicial revieii\r_:'S'éveia;l =
subsequent deisions followed and applied the law to Variéd
situatjons but among the latter decisions one that reviewed the
law on the subject comprehensively was delivered by this Court

Ry

2. (1977)2SCC 847 3, (2014)11SCC288 . .-
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in Tata Cellular Case wherein this Court once again reiterated

- that judicial review would apply even to the exercise of
contractual powers by the Government and government
instrumentalities in order to prevent arbitrariness or favouritism.
Having said that this Court noted the inherent limitations in the -
exercise of that power and declared that the State was free to .
protect its interest as the guardian of its finances. This Court
held that there could be no mfrlngcment of Article 14 if the
Government tried to get the best person or the best quotation
for the right to choose cannot be considered to be an arbltrary
power unless the power is exercised for any collateral purpose.
The scope of judicial review, observed this Court, was confined
to the follomng three distinct aspects:

) Whether there was any 111egahty in the decision

“ which would imply whether the decision-making authority has

understood correctly the law that regulates his decision-making
power and whether it has given effect to it;

()  Whether there was any irrationality i in the
decision taken by tlie authority implying thereby whether the
decision is so outrageous in its defiance of logic or accepted
moral standards that no sensible person who had-applied his’
mind to the question to be decided could have arrived at the
same; and - :

(i) Whether there was any procedural nnpr'opnety
committed by the demsmn—maklng authority while arriving at
the decision.”

22.  On the same lines, in the -case of 4ir India Ltd. vs. Cochin
- International dirport Ltd.-and Others*, the Supreme Court has restated the
legal position. Emphasis has been placed on the exposition in paragraph 7 of
this decision, by the respondents. The same reads thus:

“7. The law relating to award ofa contract by the State, its
corporations and bodies acting as instrumentalities and agencies
of the Government has been settled by the decision of this

4. (2000)28CC617
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Court in Ramana Dayaram Shetty.v. International Airport
Authority of India, Fertilizer Corpn. Kamgar Union
(Regd.) v. Union of India, CCE v. Dunlop India Ltd., Tata
Cellular v. Union of India, Ramniklal N. Bhutta v. State of
Maharashtra and Raunaq International Ltd. v: LV.R.
Construction Ltd. The award of a contract, whetheritis bya. .
private party or by a public body or the State, is essentially a
commercial transaction. In arriving at a commercial decision
considerations which are paramount are commercial
considerations. The State can choosc its own method to
arrive at a decision. It can fix its own terms of invitation
to tender and that is not open to judicial scratiny. It can
enter into negotiations before finally deciding to-accept one of
the offers made to it. Price need not always be the sole criterion
for awarding a contract. It is free to grant any relaxation, for
bona fide reasons, if the tender conditions permit such a
. relaxation. It may not accept the offer even though it
happens to be the highest or the lowest. But the State,
its corporations, instrumentalities and agencies are bound
to adhere to the norms, standards and procedures laid
down by them and cannot depart from them arbitrarily.
Though that decision is not amenable to judicial review,
the court can examine the decision-making process and
interfere if it is found vitiated by mala fides,
unreasonableness and arbitrariness. The State, its
corporations, instrumentalities and agencies have the public
duty to be fair to all concerned. Even when some defect is
found in the decision-making process the court must
excrcise its discretionary power under Article 226 with
great caution and should exercise it only in furtherance
of public interest and not merely on the making out of a
legal point. The court should alwayskeep.the larger public
interest in mind in order to decide whether its intervention is
. - called for or not. Only when it comes to a conclusion that
) overwhelming public interest requires interference, the
court should intervene.”

(emphésis supplied)
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23.  Having given our thoughtful consideration to the case on hand, we
have no hesitation in taking the view that non-submission of financial
information for the period between 01.04.2010 to 31.03.2011 by the
petitioner resulted in infraction of the stipulation contained in Clause
2.2.2.2 of the tender document and for which reason, failure to fulfil
(sic:fulfill) the Threshold Technical Capacity. Assuming that sub-clause
(1) of the said condition was to be considered as stipulation for taking
overall view of the technical capacity and experience of the petitioner, it
must be held that the financial information regarding the total sum received .
by the bidder during the past 5 (five) financial years “preceding the Bid
Due Date” alone must be considered, which means, financial information
for financial year from 01.04.2010 - 31.03.2011 till 01.04.2014 -
31.03.2015. Any other information will be of no help to the petitioner.
However, the petitioner failed to furnish financjal information for the
financial year 01.04.2010 to 31.03.2011, for reasons best known to the
petitioner. Further, the financial information given by the petitioner for the
period from 01.04.2015 to 15.02.2016 cannot be reckoned; and as it is
required to be excluded, the petitioner does not qualify the requirement
of receipt of Rs.562 Crores to meet the Threshold Technical Capacity,
keeping in mind the volume of the present project of Rs.224.82 Crores.
Hence, the petitioner must fail notwithstanding the fact that the petitioner
had offered lowest bid.

24.  Theincidental issue raised by the petitioner is about the alleged undue
haste shown by the respondent No.1 in awarding the Contract to respondent
No.3. This argument is founded on the schedule of bidding process specified
in Clause 1.3. The same reads thus;

+ SI.No. | Event Description Date
1. |Purchase of Bid document Start date 21.01.2016 17:31 hrs
2. Purchaée of Bid document End Start date 22.02.2016 17:30 hrs
3. Late date for receiving queries/Clarifications | 01.02.2016 17:30 hrs
4. Pre-Proposal Conference (Pre-bid me eting) | 01.02.2016 15.30 hrs
6. Bid submission End date (online) ‘ 23.02.2016 17.30 hrs
7. Physical submission of bid 24.02.2016 17.30 hrs
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8. Opening of technical bid _ 25.02.2016 at [1:00 hrs
9. Financial proposal (Envelop C).opening Will be informed later
"10. | Opening of Financial BID ’ Will be informed later
11. = | Letter of Award (LOA) Within 90 days of BID
’ o Due Date
12. | Validity of BID 120 days from BID Due
. ‘ Date
13. | Signing of Agreement ' Within 15 days of
award of LOA.

25.  The argument proceeds that af*er the technical bid was opened on
25.02.2016, the respondent No.1 hastened to issue Letter Of Award (LOA)
in favour of respondent No.3 without doing any other scrutiny. This was done
to push the petitioner to a fait accompli situation, even after knowledge of
filing of the present writ petition on 01.03.2016. Not only that, respondent
No.1 hastened the process of signing the agreement — which was executed on
08.03.2016 — inspite of the order passed by this Court on 08.03.2016 to
maintain status quo as on that day with regard to the subject matter.

26. * The argument though attractive at the first blush, deserves to be stated
to be rejected for more than one reason. Firstly because, the dates and period
specified against each of the activity mentioned in Column description of the
Chart, in particular, in respect of Item Nos.10 to 13, is only to provide for an
outer limit for completing that process. It is not a provision to wait for the
period specified against the stated activity. Secondly, it is true that the present
petition was filed on 01.03.2016, however, the same was mentioned before
the Court only on 03.03.2016 for listing. It was ordered to be listed on
04.03.2016 when it was adjourned to 08.03.2016 on the request made by
the counsel for the respondents for time to take instructions. In that sense, the
-respondents appeared in the present proceeding and became aware about
the filing of this petition only on 03.03.2016, when copy of the petition was
served on the respondent No.1. Incidentally, on the same day, Letter Of Award
(LOA) was already issued in favour of the respondent No.3 with régard to
the subject contract and it was accepted by the respondent No.3. Indeed,
agreement was signed by respondent No.1 in favour of respondent No.3 on
08.03.2016 notwithstanding the knowledge of filing of present petition, but,
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-since there was no interim stay and Letter Of Award was already executed in
favour of respondent No.3, the Appropriate Authority of respondent No. 1
proceeded in the matter in larger public interest, as is stated in the reply-
affidavit, In any case, these facts or circumstances cannot be the basis to
answer the core issue on which the bid submitted by the petitioner has been
rejected being nonresponsive. Only if the petitioner had succeeded in that .
contention, it would have become necessary for us to examine this grievance
of the petitioner more elaborately or even to undertake microscopic analysis
thereof. Suffice it to observe that grievance about undue haste shown by the
respondent No.1 does not warrant any further consideration.

27.  Taking overall view of the matter, we find that the petition is devoid of
merits, hence it deserves to be dismissed. '

Ordered accordingly.
' Interim stay stands vacated forthwith

- Petition dismissed.

ILL.R. [2016] M.P., 2528
" WRIT PETITION
Before Mr. Justice Vivek Agarwal
W.P. No. 4696/2010(S) (Gwalior) decided on 14 June, 2016

OM PRAKASH DIXIT ...Petitioner
Vs.
STATE OF M.P. & ors. . ...Respondents

- A Civil Services (Classification, Control and Appeal) Rules,
M.F. 1966 - Rule 16(1)(d) - Service Law - Minor Penalty - Stoppage of
one increment without cumulative effect - Scope of interference of High
Court - Held - Rule 16(1) requires that before passing any order of
minor punishment, the concerned employee should be served with a
show cause notice and order of minor penalty can be passed after
affording opportunity of furnishing reply - High Court not to sit as an
appellate authority over the decision of disciplinary authority inflicting
minor penalty of stoppage of one increment. " (Para 6)
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ey 16(1)(S7) — dar ffr — @y ey — avad gvE @ vE ELRE(E
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B. ©  Constitution - Article 226 - Alternative remedy - Service
Law - Difference in the position of workmen under the Industrial/Labour
Law and that of a civil servant - Held - Labour Law being a beneficial -
legislation is more lenient in the matter of technicalities because labour
is considered to be illiterate and underprivileged, but the same is not
the position of a civil servant and not availing the alternative remedy
will not entitle a civil servant to claim relief under the writ jurisdiction.

(Para6) .
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Cases referred:

1

(2013) 7 SCC 25, (2008) 5 SCC 632, (2006) 4 SCC 733.

Alok Katare, for the petitioner.
Praveen Newaskar, G.A. for the respondents No. 1 to 3/State.
None for the respondent No. 4.

ORDER

VIVEK AGARWAL, J. :- Petitioner has filed this petition claiming the

. benefit of Krammonati on completion of 12 years period of service on the
post of Lecturer. He has also assailed the order Annexure P/8 vide which
minor punishment of stoppage of one increment without cumulative effect was
inflicted on him under the provisions of Madhya Pradesh Civil Services -

" (Classification, Control and Appeal) Rules, 1966. ’



2530 O.P. Dixit Vs. State of M.P. LL.R.[2016]M.P.

2. Respondents have filed a return. They have expressed that petitioner
was granted benefit of Kramonati vide order dated 26.3.11 with effect from
7.3.2004. In view of this fact which is not disputed by the learned counsel for
the petitioner, first rehef seeking benefit of Kramonati has become infructuous.

3. As far as petitioner’s second claim for quashing of minor pumshment
is concerried, learned counsel for the petitioner has submitted that in terms of
the provisions contained in Rule 16(1)(d), no order imposing any penalty
specified in clause (i) to (iv) of Rule 10 could have been made without recording
a finding on each imputation of misconduct or misbehaviour. Hehas also relied
on the judgments in the cases of State of M.P. and others Vs. Sanjay
Nagayach and others, (2013) 7 SCC 25; Rajasthan State Electricity Board
Vs. Union of India and others, (2008) 5 SCC 632 and UP SRTC Ltd. Vs.

Sarada Prasad Misra and Anr., (2006 4 SCC 733.

4. Per contra, learned Govt. Advocate for the State submits that there is
a statutory remedy of appeal provided in Rule 23 of the Madhya Pradesh
Civil Services (Classification, Control and Appeal) Rules, 1966, and therefore, ;

this writ petition is not maintainable in view of the availability of alternative

remedy. It is also submitted that there is misjoinder of causes inasmuch as
petitioner has mixed two different causes, namely grant of Kramonati and
challenge to the order of minor penalty in one writ petition, whereas two
different cause of actions being distinct, different writ petitions should have
been filed. Learned counsel for the State has also submitted that this writ
petition has been filed much after the expiry of limitation for filing an appeal

. against the order of punishment, therefore, the writ petition suffers from delay
and laches also.

5. This Court has perused the record, The ratio of law laid down by the
Supreme Court in Rajasthan State Electricity Board (supra) is not applicable
to the facts and circumstances of the case inasmuch as in that case the
respondent/Railway had admitted their liability, and therefore, the Supreme
Court deprecated the order of the High Court dismissing the writ petition with

a direction to the appellant to approach the Railway Claims Tribunal for availing

alternative remedy provided under Section 13 of the Railway Claims Tribunal
Act, 1987. In the present case, there is no admission or concession on the
part of the respondent/State.

6. The case of UP SRTC Ltd. (supra) is a case under labour law wherein
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delay in filing the claim for reinstatement and backwages was entertained by the
Court overlooking the delay on the part of the workman. The position of the
workman under the industrial law/labour law is different from a civil servant and
the labour Jaw being a beneficial legislation is more lenient in the matter of
technicalities because labour is considered to be illiterate and underprivileged, but
same is not the position of a Lecturer who is also a civil servant, therefore, not
availing the rémedy of appeal will not entitle the petitioner to claim reliefunder the
writ jurisdiction. Similarly the judgment in the case of Sanjay Nagayach (supra)
has been pressed into service to demonstrate that mandatory requirement of
Section 16(1)(d) was not fulfilled and therefore order of punishment is not
sustainable. The fact of the matter is that Rule 16(1) requires that before passing
any order of minor punishment, the concerned employee should be served with a
show-cause notice and after giving opportunity of furnishing reply order of minor
penalty can be passed. Annexure P/6 is the show-cause notice dated 5.12.2008
stating therein that petitioner has violated the provisions of Bhandar Krya Niyam
Rules and made amendments in the vouchers besides filing forged vouchers. It
was alsoalleged that he has without competent sanction used amounts sanctioned
as travel advance on other heads and has not presented the. vouchers in time.

Thus, he has violated the provisions of Rule 3 of the Madhya Pradesh Civil
_ Services (Conduct) Rules 1965. Petitioner filed his reply in which he has admitted
his guilt that he had overspent the amounts against the instructions of Rajya Shiksha
Kendra He has also admitted utilization of the amounts drawn on certain heads
on certain other head without the competent sanction. In view of these admissions,

it cannot be said that the petitioner has been harassed unnecessarily. At this distance
of time, no useful purpose would be served in relegating the petitioner to the
appellate authority and this Court should not sit as an appellate authority over the
decision of disciplinary authority which has mﬂlcted minor penalty of stoppage of
one increment without cumulative effect. As far as the provisions'of Rule 16(1)(d)
are concerned, there is a clear finding that the petitioner was found guilty of violating
the instructions of Rajya Shiksha Kendra during LE.D. training. This finding is
suﬁiment to make the requirement of Rule 16(1)(d), and therefore, argument of
the petitioner that punishment order is not sustainable ir: the light of the provisions
contained in Rule 16(1)(d) is not satisfactory. Thus, this petmon being devoid of
merits deserves to be and is hereby dismissed.

Petition dismissed.
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WRIT PETITION
Before Mr. Justice S.K: Seth & Mr. Justice H.P. Singh
W.P. No. 3018/2016 (Jabalpur) decided on 26 July, 2016

M.P. POORV KSHETRAVIDYUT VITRAN CO.LTD. ...Petitioner
Vs. ’
M/S EASUN REYROLLE LIMITED, CHENNAI &anr. ...Respondents

Constitution - Article 226 - Encashment of Bank Guarantee.
Wthh is'valid and extended thrice in the past by the bank - Whether
bank was justified in law in refusing to en-cash a confirmed and
irrevocable Bank Guarantee issued by it - Held - When in the course
of commercial dealings, unconditional guarantee is given and accepted
by the beneficiary, the benéficiary is entitled to realize such a Bank
Guarantee on the very demand and his demand is conclusive - Bank
Guarantee is independent of primary contract between the parties -
Stand taken by bank is untenable - Petition is allowed with costs of Rs.
25 000/-. (Paras 10, 11,12 & 15)
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Cases referred:

(1998) 8 SCC 436, AIR 1981 SC 1426, AIR 1994 8C 626, (1995)
4 SCC 515, (1995) 5 SCC 34, (1997) 1 SCC 568, AIR 2007 SC 2798
(2008) 1 SCC 544, (2008) 8 SCC 290.

ORDER

‘ The Order of the - Court  was  delivered Dy -
S.K.SerH, J. :- Is the respondent No. 2 Bank justified in law in refusing to
en-cash a confirmed and irrevocable Bank Guarantee issued by it? Thatis the
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short and the only question which arises for our consideration in this petition.

2. Relevantand material facts, culled out from pleadings and documents
available on record, and not in dispute, lie in a narrow compass.

3. On 2.4.2012 petitioner entered into a contract with the respondent
No.1 for delivery, installation, complete and commission of certain facilities
viz. for survey, design, manufacture, pre-dispatch, inspection,testing, supply
of plant and material, storage, installation and commission of SCADA
equipment on turn-key and maintain the system for next 5 years, from the
declaration of successful commissioning of the SCADA equipment at Jabalpur
town against the RAPDRP part B.

4. In view of term and conditions of the contract, respondent No. 2(State
Bank of India, Overseas Branch, Bangalore) on 23.4.2012 issued a confirmed
and irrevocable Bank Guarantee of Rs. 2,16,73,658/-payable on demand of
the petitioner (beneficiary). Thrice in the past, the validity of the Bank Guarantee
was extended and now it is valid up to 28.7.2016.

5. ‘On account of unsatisfactory delay in execution of the work, petitioner
terminated the contract on 5.1.2016 and on the same day, raised demand for
payment of the amount covered under the Bank Guarantee.

6. Instead of honoring its obligation and commitment, respondent No. 2
on 8.1.2016 wrote back to the petitionér stating that it was a condition for
any claim and payment under the guarantee to be made that the advance
payment must have been received by the Contractor on its SBI account at
Bangalore. ) '

7. On 9.1.2016 petitioner reiterated the demand stating that as per
request of respondent No. 1, mobilization advance was paid in its bank account
with the ICICI Bank under intimation to all concerned and the same was
acknowledged by the'representative of the respondent No. 1 at Jabalpur. It
was also pointed out that Bank Guarantee in question was extended regularly

“well before its expiry by the respondent no. 2 without raising any queries.
Final claims were also lodged by the petitioner before the expiry of the BG,
3 times -during the currency of the BG period or extension thereof and
respondent No. 2 never raised any objection of any sort. Alongwith the said
¢ommunication, all supporting documents were enclosed.

8. After receipt of above communication, respondent Bank changed its
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stand and submitted that the payment of mobilization amount should be
confirmed by the respondent No. 1. When this was replied to, respondent
Bank has now taken a stand that the Bank Guarantee is an irrevocable guarantee
and could not be en-cashed. This stand is not borne out from record. Petitioner
-is aggrieved by the deliberate and the arbitrary refusal of the State Bank of
_India to en-cash the Bank Guarantee furnished by it in favor of the petitioner.

9. After having heard the rival submissions at length and on a careful
analysis of the decisions cited at the Bar, we are of the considered opinion
that the stand taken by the respondent No. 2 Bank is untenable and the petition
must allowed with costs,

10. | Itis well settled that a confirmed and irrevocable Bank Guarantee, or
Letter of Credit is a commercial document issued by a Bank for the benefit of -
the beneficiary and it could be invoked in a commercial manner. The law
relating to the invocation of Bank Guarantee is equally well settled by the
"Supreme Court in a series of decisions. Bank guarantee which provides that it
is payable on demand by the beneficiary is considered to be an unconditional
Bank Guarantee.

11."  When inthe course of commercial dealings, unconditional guarantee
is given and accepted by the beneficiary, later is entitled to realize such a
Bank Guarantee on the very demand and his demand is conclusive,

12. * Insuchacase, the beneficiary is the sole Judge as to the breach of contract
and the Bank has to discharge its obligation on a demand being raised by the
beneficiary in the manner prescribed. A letter of credit or a Bank Guarantee is
independent of primary contract between the party fiirnishing the Bank Guarantee
. andthe beneficiary. The issuing Bank is not concerned with the underlying contract

between the purchaser and the beneficiary. It is equally well settled that the Courts
would do theirutmost to enforce it according to its terms and they will not, in the

ordinary course of things, interfere to prevent its due implementation or performance.
But this is not an absolute rule. There are exceptions to it. For example, when a
Bank Guarantee is tainted with fraud ,which would vitiate the very foundation of
the guarantee, and the beneficiary is trying to take advantage thereof, the Court
certainly would not come to the rescue of the beneficiary. Suchis not the case
here, Plea of fraud is neither set up, nor is the relevant material placed on record. The
Bank is estopped by its own conduct when it renewed/extended the Bank
Guarantee without demur or protest.
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13.  We, therefore, cannot come to rescue of _respondent No.2. Reliance
placed on the decision in the case of Hindustan Construction Co. Ltd. V.
State of Bihar reported in (1998) 8 SCC 436, is of no avail to the respondent
No. 2 Bank, as the facts of the decided case are clearly distinct from the facts
of the case.in hand. Thus, we find it difficult to-sustain the inaction of the
Bank. '

14.  Weare supported in taking this view by the decisions of the Supreme
Court in the case of United Commercial Bank v. Bank of India-AIR 1981
SC 1426; Svenska Handelshanken v. M/s. Indian Charge Chrome-AIR
1994 SC 626; National Thermal Power Corporation Ltd v. Flowmore
Pvt. Ltd & another-(1995) 4 SCC 515; Hindustan Steel Works
Construction Ltd. V. Tarapore Co. & another (1995) 5 SCC 34; UP.
Sugar Corporation v. Sumac International Ltd. (1997) 1 SCC 568;
Himadri Chemicals v. Coal Tar Refining Company- AIR 2007 SC 2798;
Vinitec Electronics (P) Ltd. v. HCL Infosystems Ltd., (2008) 1 SCC 544,;
Bank of India v. Nagia Construction (1) Pvt. Ltd & another (2008) 8
SCC 290, ' * : - . o

15.  Inview of the foregoing discussion, we allow thie writ petition with

costs of Rs. 25,000/ and direct the respondent Bank to immediately discharge
its commercial obligation in favor of petitioner in terms of the Bank Guarantee.

16.  Ordered accordingly. ‘
Petition allowed.

I.L.R. [2016] M.P., 2535
APPELLATE CIVIL
Before Mr. Justice Alok Aradhe & Mr. Justice Rohit Arya
F.A. No.225/2011 (Gwalior) decided on 11 April, 2016

RACHANA BHARGAVA (SMT.) - _ ...Appellant
Vs. ‘ . o
KRISHANLAL SAHNI & ors. .+ . ..Respondents

(Alongwith F.A. No.187/2012)

- A Contract Act (9 of 1872), Section 20 — Mistake of fact —
In order to attract the applicability of mistake of fact, it has to be
common mistake of both the parties with regard to vital facts of the
agreement. . : : . (Para24)
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B.' - ContractAct (9 of 1872), Section 73 - Compensation for

_ loss or damages caused by the breach of contract— Compensation can

~ only be given for any loss actually suffered and not for any indirect
loss. ) ' (Para 24)
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JUDGMENT

The Judgment of the Court: was delivered by
ALOK ARADHE, . :- In these appeals, under section 96 of the Code of Civil
Procedure since common questions of law and fact arise for consideration,
they were heard analogously and are being decided by this common judgment.
The plaintiffhas filed First Appeal No. 187/2012, being aggrieved by judgment
and decree dated 7.4.2011 seeking enhancement of the amount of damages,
whereas First Appeal No. 225/2011 has been filed by the legal representatives

_ . oftheoriginal defendant against the impugned judgment and decree, by which
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the claim of the plaintiff has been decreed. In order to appreciate the challenge
of the plaintiffas well as of the legal representatives of the original defendant
to the impugned judgment and decree, few relevant facts need mention, which
are stated infra,

2. The plaintiff, who has retired from the post of Major from Indian Army
in the year 1987, admittedly purchased two plots, namely, plots bearing N6 .23
and 25, situate at Rajendra Prasad Colony, Gwalior from the original defendant,
namely, Sushil Chandra Bhargava, vide registered sale deeds dated 3.3.1 989
(Ex.P/1 and P/2) for a consideration of Rs. 90000/-. After execution of the
sale deeds, one Ramvir Singh and others filed a civil suit under Order 1 Rule
8 of the Code of Civil Procedure on 22.6.1989, namely, Civil Suit No.
263A/1994, in which a declaration was sought that the sale deed executed in
faveur of the plaintiff as well as the gift deed execut2d in favour of the society
which was arrayed as defendant No.9 in the suit, be declared null and void.
The aforesaid civil suit was decreed vide judgment and decree dated 10.4.1997
by the trial court and the aforesaid decree was affirmed in First Appeal vide
judgment and decree dated 13.8.2002. It.is not in dispute that against the
judgment and decree dated 13.8.2002, a Second Appeal, namely, Second
Appeal No. 4/2003 was preferred before this Court which was dismissed
vide judgment dated 5.1.2005 and the Special Leave Petition, namely, Special
Leave Petition No.13998/2005, preferred against the aforesaid judgment
passed by this Court, was dismissed by the Supreme Court vide order dated
11.7.2005. It is als¢ not in dispute that the pIamtlff was party in the previous
round of litigation.

3. Thereafter the plaintiff filed a civil suit on 9.3.2007 claiming damages
to the tune 0f Rs.44,93,000/- on the ground that the sale deeds executed in
favour of the plaintiff dated 3.3.1989 were declared null and void. The original
defendant filed the written statement in which the claim of the plaintiff was
denied and it was inter alia pleaded that the fact that the suit plots are reserved
for purposes of school, in the lay out plan was well within the knowledge of

the plaintiff, It was further pleaded that the suit plots were sold to the plaintiff -

after obtaining permission from the competent authority and no false assurance
was given to the plaintiff and, therefore, the original défendant is not liable to
pay any damages. During pendency of the siiit the ori iginal defendant expired.
Thereupon, his legal representatives filed an application for amendment of the
written statement, which was allowed by the trial court, by which plea was
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mcorporated that the original owner of the suit plots was one Raghuvar Dayal
Shiksha Samiti and by a gift deed dated 11.10, 1965 the suit plots were gifted
‘to the original defendant.

4. Thetrial Courtin view of the pleadings of the parties framed the issues
and recorded the-evidence. The trial Court vide judgment and decree dated
7.4.2011 inter alia held that the sale deéds in respect of the suit plots were
executed in favour of the plaintiff by original defendant in his personal capacity.
It was further held that the plairitiffis entitled to damages which were quantified
at Rs.4,40,380/- and the defendants were directed to pay interest on the
aforesaid amount @ 6% per annum for a period from 10.4.1997 to 9.3.2007.
The defendants were also directed to refund a sum of Rs. 90000/, i.e., the
amount of sale consideration along with interest @ 6% per annum from
104 1997 to 9.3.2007. -

5. Learned counsel for the appcllant while takingus throu gh paragraphs

40,44,46,47,55,56,59,61,62,65,66 and 67 of thé evidence of the plaintiff

(PW.1) submitted that the fact that the land was reserved for the purposes of

. school was well within the knowledge of the plaintiff and the plots in question
were sold to the plaintiff after obtaining permission of the competent authority.
It was also pointed out that the plaintiff was aware that the revised lay out in
respect of the plots in question, prior to execution of sale deed, hasbeen
approved by the Town & Country Planning Department, It is furthet submitted
that the breach of the contract on the pait of the original defendant has not
been established and the agreement is void on account of mistake of fact by
both the parties, essential to the agreement. While referring to section 73 of
the Act, it is contended that plaintiffis not entitled to any remote or indirect
loss and an amount of Rs.10,000/- could not have been awarded to the plaintiff
on account of mental agony. It was also argued that the burden of proofis on

. the plaintiffto prove the damages. In support of aforesaid submlssxons learned
counsel for the appellant in First Appeal No.225/2011 has placed reliance on
demsrons of the Supreme Court, reported in (1998) 3 SCC 471 (Tarsem
Singh Vs. Sukhminder ‘Singh); (2004) 11 SCC 425 (Draupadz ‘Devi and
Anr. Vs. Union of India and Ors); AIR 2006 Calcutta 1 (Jalpatgurz Zilla
Parishad and Anr Vs. Shankar Prasad Halder)

6. On the other hand learned seniot counsel for the. respondent in Frrst
Appeal No. 225/2011 has submitted that the fact that fraud was played with
the plamtlff has been established in the prevrous round of litigation. In this
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connection, learned senior counsel has invited attention of this Court to
paragraph 25 of the judgment and decree dated 10.4.1997 and has submitted
that the aforesaid finding has attained finality and, therefore, the plaintiffis
- entitled to claim damages from the defendants. It is further submitted that the
trial Court on the basis of meticulous appreciation of evidence on record has
awarded damages to the plaintiff which does not call for any interference by
this Court. In support of his submissions, learned senior counsel for the
respondent in First Appeal No.225/2011 has placed reliance on AIR 1927
Allahabad 693 (Mt. Akhtar Jahan Begam and Ors. Vs. Hazari Lal); AIR
2005 SC 3110 (State of Andhra Pradesh and Anr. V. T.Surayachandra
Rao); (2000) 3 SCC 581 (United India Insurance Co. Ltd. Vs. Rajendra
Singh and Ors.); 2013 (3) JLJ 346 (President, Nagar Panchayat Phoop
and Anr. Vs. R.B.Dubey and Anr.). -

7. Léarned senior counsel for the appellant in First Appeal No. 187/2012

has submitted that the trial court in paragraph 25 of the judgment dated

10.4.1997 has found that the plaintiff has been cheated and the aforesaid

finding has attained finality, as the Special Leave Petition has been dismissed

- vide order dated 11.7.2005. It was urged that the forms were filled up by the-
plaintiff for seeking the permission'to sell the property under the provisions of
Urban Land (Ceiling and Regulation) Act, 1976 and the facts that the will

exccuted in favour of the society was forged and the plots in question under
the lay out plan were reserved for purposes of school were not within the

knowledge of the plaintiff. It has further been urged thatthe market value of
the suit plots as on the date of institution of the suit, i.e:, 9.3.2007 should be

ascertained. In the alternative, it was submitted that the market value of the

suit plots on the day when the Special Leave Petition was dismissed, i.e.,

11.7.2005, should be ascertained. It is further submitted that in the year 2007
the market value of the suit plots as per the guidelines of the Collector was .
Rs.3900/- per sq.ft. and, therefore, the market value ought to have been
ascertained on the aforesaid basis and interest on the amount of market value
of the suit plots ought to have been awarded from the date of execution of the
sale deed, i.e., from 3.3.1989 til1 9.3.2007, i.e., date of filing of the suit.

8. It is also argued that since the transaction in qilestion was commercial
transaction, therefore, the plaintiffis entitled to higher rate of interest and not
the interest @ 6%. It is submitted that the trial court grossly erred in adopting
the mean value of the market price between the period from 10.4.1997 to

'



2540 RachanaBhargava Vs.K.L. Sahni (DB) LL.R.[2016]M.P.

9.3.2007 and the damages should have been ascertained as per the market
value prevalent in the year 2007, as the plaintiff was required to purchase the
plot in the year 2007. It is further argued that the trial court grossly erred in
discarding the opinion of an expert, namely, Ajay Bansal (PW.2), who is an
architect and the report (Ex.P/9) submitted by him. It is also pointed out that
no evidence in rebuttal was led by the defendants with regard to the report
prepared by the expert, namely, Ajay Bansal (PW.2). In support of aforesaid
submissions, learned senior counsel for the appellant in First Appeal
No.187/2012 has placed reliance on 1970 MPLJ 465 (Collector Jabalpur
and Anothei Vs. Nawab Ahmad Yar Jahangir Khan); (2000) 6 SCC 113
(Ghaziabad Development Authority Vs. Union of India and Anr ), AIR
1932 PC 196 (Lord Wright, Sir lancelot Sanderson and Sir Dinshah
MullaVs. Maharaja Dhirgj Kameshwar Singh and Ancther); (2003) 3
SCC 239 (State of U.P. and Anr. Vs. Union of India and Anr.); and, AIR
1993 Kerala 184 (Mrs. Rosy George Vs. State Bank of India and ors. ).

9. Learned counsel for the respondent in First Appeal No.187/2012 has
submitted that as per valuation report, Ex.P/9, value of the land comes to
Rs.48/- per sq.ft. whereas the plaintiffhad purchased the suit plots @ Rs.30/-
per sq.ft. It is further submitted that the plaintiff never asked for refund of the
amount and on the other hand defended his title in the previous round of
litigation. Therefore, the plaintiff is not entitled to damages at the enhanced
rate as claimed by him. However, in view of indemnity clause contained in the
sale deeds with regard to defect in title, learned counsel fairly submitted that
plaintiffis entitled to refund of sale consideration along with interest.

10.  We have considered the rival submissions made on both sides and
have perused the record. Before proceeding further it is apposite to notice
relevant statutory provisions, namely, Sections 20 and Section 73 of the Indian
Contract Act, 1872 (bereinafter, referred to as the "Act"), whichread as under:-

"Section 20. Agreement void where both barties are under
mistake as to matter of fact- Where both the parties to an
agreement are under a mistake as to a matter of fact
essential to the agreement the agreement is void.

Explanation- An erroneous opinion as to the value
of the thing which forms the subject-matter of the
agreement, Is not to be deemed a mistake as to a matter of
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Section 73. Compensiation for loss or damage caused by
breach of contract- When a contract has been broken, the

party who suffers by such breach is entitled to receive,

from the party who has broken the contract, compensation

for any loss or damage caused to him thereby, which

naturally arose in the usual course of things from such

breach, or which the parties knew, when they made the .
contract, to be likely to result from the breach of it.

" Such compensation is not to be given for any
remote and indirect loss or damage sustained by reason of
the breach. '

Compensation for failure to discharge obligation
resembling those created by contract- When an obligation
resembling those created by contract has been incurred
and has not been discharged, any person injured by the
failure to discharge it is entitled to receive the same
compensation from the party in default, as if such person
had contracted to discharge it and had broken his contract.

Explanation - In estimating the loss or damage

" arising from a breach of contract, the means which existed
of remedying the inconvenience caused by the non-
performance of the contract must be taken into account."”

From careful scrutiny of Section 20 of the Act itis axiomatic that in

order to render a contract void on the ground of mistake, three grounds should

_coexist, namely, both the parties to the contract must be in a mistake, mistake

should be one of fact and not of law, and mistake should be essential to the
agreement. '

Section 73 of the Act deals with one of the remedies available for the
breach of contract, namely, damages where a party sustains a loss on account
of breach of contract. In order to attract applicability of Section 73 of the
Act, it is sine qua non that the defenidant is guilty of breach of contract.
Section 73 provides for damages which naturally arose in the usual course of
things from the breach and which the parties knew when they made the
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contract, to be likely to result f;om that breach. In first eventuality usual losses
may be claimed whereas in the second eventuality additional losses as well,
may be claimed.

11.  Atthis stage, we advert to the well settled legal position with regard to
scope of section 73 of the Act in cases of breach of contract for sale of
immoveable properties and principles laid down with regard to'ascertainment
of damages, as both the parties have relied up on section 73 of the Act. In the
case of Nagar Das vs. Ahmed Khan (1895) 21 BOM 175, it was held that
the legislature while enacting Section 73 of the Act has not prescribed a different
measure of damages in the case of contracts dealing with the land from that
laid down in the case of contracts relating to commodities. Similar view was
taken in the case of Harilal Dalsukhram vs. Mulchand, AIR 1928 BOM
427 and it was held that "as Section 73 iinposes no exception on the ordinary
law as to damages, whatever the subject matter of the contract, in cases of
breach of contract for sale of immoveable property through inability on the
vendor's part to make good the title, the damages must be assessed in the
usuial way, unless it can be shown that the parties to the contract expressly or
impliedly contracted that this should not render the vendor liable to damages.
The Supreme Court in the case of Jagdish Singh vs. Natthu Singh (1992) 1
SCC 647, referred to the decision in the case of Nagar Das (supra) and
approved the ratio laid down therein that the legislature has not prescribed a
different measure of damages in the contracts dealing with land from that laid
down in the case of contracts relating to commodities.

12.  Itis well settled legal proposition that damages for a breach of contract
must be based on the market price prevalent on the date of the breach. See
Murlidhar Chiranjilal vs. Harishchandra Dwarkadas (1962) 1 SCR 653,
and, Kailash Nath Associates vs. Delhi Development Authority and
another (2015) 4 SCC 136. It is equally well settled legal proposition that if
a contracting party has suffered damage through breach of contract by another
contracting party, it is his duty to minimise the damage and if he has failed to
do'so when it was in his power, he cannot recover in respect of the damage
which he could have avoided. See, M. Lachia Setty & Sons Ltd. vs. Coffee
Board (1980) 4 SCC 636.. The Supreme Court in the case of Gaziabad
Development Authority vs. Union of India (AIR 2000 SC 2003) has held
that in case of breach of a commercial contract, damages for anguish and
vexation caused by breach of contract cannot be awarded. It is well settled in

@
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law that when the parties enter into a contract under a mutual mistake or
misapprehension as to a matter of fact essential to the agreement, the very
foundation thereof, there is no contract between them, or in order (sic:other)
words such a contract is void under Section 20 of the Act. See Tarsem Smgh
vs. Sukhminder Singh (1998) 3 SCC 471.

13. 7 Intheback drop,of aforesaid well settled legal position, we may now
refer to the evidence on record. The plaintiff (PW.1) has examined himself
and Ajay Bansal as PW.2, whereas defendants have examined Ravi Kumar
Gupta (DW.1), Smt. Madhu Bhargava (DW.2) and Bharat Bhargava (DW.3).
PW.1 (plaintiff) in paras 40, 44, 46 and 47 of his cross-examination has stated -
that layout plan from Town & Country Planning was approved ori 9.1.1989
and plot was sold to him after obtaining permission from competent authority
under Urban Land (Ceiling and Regulation) Act, 1976 and for obtaining such
permission he had filled up the forms, which were submitted before the
competent authority. In paras 55 and 56 of the cross-examination, plaintiff
has admitted that he had defended his title in previous round of litigation and
had filed layout plan approved by the Town & Country Planning and permission
given by the competent authority under Urban Land (Ceiling and Regulation)
Act, 1976 and the copies of sale deeds. In paras 62 and 65 to 67 in the
cross-cxamination, plaintiff has admitted his deposition (Ex:P/7) in previous
round of litigation and has answered the questions put to him in this regard.
Ajay Bansal (PW.2), who is a valuer and has obtained B.E. Degree in Civil,
has been examined to prove valuation report (Ex.P/9) to prove that market
value of the plots in question as on 21.11.2007 was Rs.30.00 lacs. In para 9
of his cross-examination, he has admitted that he has no knowledge whether
any plot in locality was sold in 2007 and though he had enguired about rates
of plot from residents of locality, however he is unable to tell their names.
From perusal of Ex.P/9, it is evident that the market value has been
determinated as per plinth area method. The defendants have examined Ravi -
Kumar Gupta (DW.1), Clerk in the office of Registrar. Smt. Madhu Bhargava
has been examined as DW.2, i.e., Secretary of the society, who stated that
original defendant executed the sale deeds as Secretary of the society and the
society is the owner of suit plots. Bharat Bhargava (DW.3) has stated-that '
adjoining plot was sold by his father, i.¢., original defendant vide registered
sale deed dated 17.6.1999 (Ex.D/6) and has relied upon Ex.D/8, i.e:; guideline
issued by the Collector for the purposes of market value of the plots. He has
also challenged valuation paper, Ex.P/9, in para 6 of his examination-in-chief.
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14, Admittedly, after the plaintiff had purchased the suit plots by registered
sale deed dated 3.3.1989, a Civil Suit under Order 1 Rule 8 of the Code of
Civil Procedure, namely, Civil Suit No. 263A/1994 was filed by one Ramveer
Singh and others on 22.6.1989, in which a declaration was sought that sale
deeds executed in favour of the plaintiff who was arrayed as defendant No.$8
in the suit, be declared null and void. It is also not in dispute that the aforesaid
- civil suit was decreed vide judgment and decree dated 10.4.1997 wherein in
paragraph 25, the trial Court recorded the finding in the following terms :-

"25. el AR o 8 S FAT @ Varfiger FoR 2 g weayer
P e 4 TE o # 98 gd A o wra A faw s araw
SRSt B01 % 7 3% frar A sl B v F e 99 TREr
P01 W Fware B o) 4 P wraf g WiRE $o1 ¥ 99 g
¥ qiiad 7 gftrerd Fos Wl @ wafa R 51 T dae
wl%ﬁrﬁﬁaimmma%mﬁﬁﬁ?ﬁ#gw(uomoz)mﬁ
@ FEANT W AT 0 I B ors ¥ uRmEd Bos B w@T Ud
ARTaTST o1 P IE wRIfaTfEdl § wRETEY To 8 = gaT & Rores
ferdl wftramelt wo 8 & e R 7 fme FrfaE <t @ sTar
aTer 2 @I AREY Bo1 3 39 Reaast &g vREr o 8 @ o
feram i +fRall & 5o aul A R w19 93 I g wiyarey
%0 8 UfiaTdl P01 ¥ T A B B WA $ ARE) wo1 weH
8. AT 9P 50 o T g Fr o wrdeife TR
I B STRIF T 3G+ aRrETeY wos TRy S0t B TifSE
AT 6 e STIRIEF e BT ST SR Famor o aoxiieray
ﬁﬁ%ﬁmwﬁqﬁeﬁﬁwmmﬁﬁﬁﬁmwm
I8 ATy iqarel o8 BT W8 T S qF@ar|” )

Admittedly, the aforesaid decree has attained finality whereunder liberty
is'granted to the plaintiff in paragraph 25 of the judgment to claim damages
against his vendor to the extent of escalation of the price of the plots has
attained finality and is binding on the parties in view of the principles of res
judicata even though an issue may not have been formally framed in this
regard. See, Sayeda Akhtar vs. Abdul Ahad (2003) 7 SCC 52; and
Commissioner of Endowment and others vs. Vittal Rao and others (2005)
4 SCC 120, Even otherwise, admittedly the sale deeds executed in favour of
the plaintiff have been held to be null and void by the trial Court and the
decree passed by the trial Court has attained finality. Therefore, on the basis

‘wy
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of principles contained in Section 73 of the Act the plaintiffis entitled to claim
damages. '

15.  Thetrial Court while computing the damages has taken into account
the guidelines issued by the Collector (Ex.D/8) for the year 1989-90 and has
held that as per guideline, Ex.D/8, market value of the property was Rs.350/-
per square meter, whereas in the year 2006- 2007, it was Rs.3900/- per
square meter. Thus, the trial Court came to conclusion that from 1989-90to
2006-07, the rates of residential plots increased by Rs.3550/- per square
meter (Rs.3900 - Rs.350). Accordingly, it was held that average increase in
the price of residential plots was Rs.197.2/- per year. The market value of
the plots was computed to be Rs.1580/- per square meter (197.2 X 8). It
- was held that since area of plots is 278.72 square meters, market value of
plots in the year 1995- 96 comes to Rs.4,40,380/-. Thus, the trial court has
computed market value of the property by taking into account the guidelines
issued by the Collector, which is not permissible in view of decision of the
Supreme Court in the case of Land Acquisition Officervs. S. Jasti Rohini
(1995) 1 SCC 717, as guidelines are issued by the Collector for fiscal purpose -
of collecting stamp duty and registration charges and market value mentioned
therein cannot form basis for determining compensation. The trial Court also
erred in not appreciating that transaction in question is commercial transaction
and in granting interest at the rate of 6% only. The trial Court also erred in
awarding interest on sale consideration from 10.4.1997, in view of the fact
that sale deed was executed on 3.3.1989. '

16.  Section 73 ofthe Act is declaratory of the common law as to damages.
" Though the section deals with damages in case of breach of contract and,
therefore, the section in terms may not be applicable to the fact situation of
the case as in the instant case, issue pertains to claim of damages on account
of sale deeds being declared null and void. However, itis well settled in law
that even though a provision may not apply in fact situation of the case, yet
the principle governing the provision may be applied to facts of a case. [See,
Irrigation Department, Government of Orissavs. GC.Roy (1992) 1 SCC
508, and, Sarva Shramik Sangathana (KV) vs. State of Maharashtra,

(2008) 1 SCC 494]. In this connection, reference may also be made to decision
of Division Bench of Allahabad High Court in the case of Mt. Akhtar Jahan
Begam and others vs. Hazarilal (AIR 1927 ALL 693), wherein it has been
held that principles of Contract Act apply to Transfer of Property as well.
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17.-  We, therefore, proceed to deal with claim of plaintiff for damages in
the light of principle incorporated in section 73 of the Act, The plaintiff therefore
is entitled to damages, i.e., the difference between contract price and market
price on the date of breach and would not be entitled to damages which he
could have avoided. The plaintiff would also not be entitled to recover any
amount on account of indirect loss or mental agony and physical suffering.

18.  The coreissue involved in these appeals is with regard to quantum of

damages and not with regard to entitlement of plaintiff to claim damages. In

~ theinstant case, market value of plots in question has to be ascertained as on

+11.7.2005, i.e., when the decree passed by the trial court declaring the sale
deeds in favour of plaintiff attained finality and cause of action accrued to him.
The plaintiff is under the duty to take all reasonable steps to mitigate the loss
consequent on the breach ind debars him from claiming any part which is due
to his neglect to take such steps. [See, British Westinghouse Electric and
Mfzg. Co.Ltd. vs. Underground Electric Rlys. Co. of London Ltd., (1912)
AC 673. The plaintiff is, therefore, not entitled to claim damages up to
9.3.2007 as he could have avoided damages by instituting the suit in quite
promptitude immediately after the dismissal of Special Leave Petition on
11.7.2005 by the Supreme Court. There is no material onrecord to ascertain
market value of sale deeds in the year 2005. Though the burden to prove
market value of suit plots is on the plaintiff, however, it loses its significance
when both parties adduce evidence on an issue. In order to prove the market
value of the plots in question the plaintiff has examined Ajay Bansal. From his
evidence, it is clear that he has not seen the documents pertaining to sale of
plots of the locality and is unable to disclose the name of a single person from
whom he allegedly made enquiries with regard to market value of suit plots.
The valuation report (Ex.P/9) does not disclose any reasonable basis for
ascertaining the market value of the property. Therefore, the same cannot be
made basis for ascertaining the same, .

19.  Itiswell settled in law that an element of some guess work is always

involved while ascertaining the market value of the property, however, the

same hasto be ascertained by making an assessment by an objective standard.
In the instant case, the comparable as well as instances of sale of similar lands
in the neighbourhood which are the best evidence for determining the market
value of the suit plots atthe relevant time are not available. T‘hereforé, itis the
duty of this Court to ascertain that market value determined in respect of suit
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plots is just and fair. See Charan Dass vs. Himachal Pradesh Housing
Urban Development Authority and others (2010) 13 SCC 398. It well

- settled in law that court can take judicial notice of the fact that there is steady

increase in the market value of the land and the Supreme Court has approved
10% increase per year in the market value of immovable property. [See, Sardar
Jogendra Singh vs. State of U.P. (2008) 17 SCC 133), and Ahasanvar
Hoda vs. State of Bihar (2013) 14 SCC 59].

20.  Thesaledeed (Ex.D/6) dated 17.6.1999 is on record by which a plot

 situate in same colony in which suit plots are situate, has been sold at the rate

of Rs.35/- per square feet. However,.it is pertinent to mention that from
recitals of sale deed, it is evident that sale consideration was fixed on
8.10.1990, i.c., at the time of execution of agreement, at Rs.35/- per square
feet and posses:ion was handed over though sale deed was =2xecuted on
17.6.1999. The plaintiff had purchased suit plots on 3.3.1989 @ Rs.30/- per
square feet. It is also noteworthy that sale deed (Ex.D/6) pertains to a bigger
plot, i.e., 7660 square feet, whereas plots of plaintiff are smaller, i.e., 3000
square feet and market value of small residential plot is on higher side. Taking
into account the fact that market value of plot in the same locality was Rs.35/
- per suare (sic:square) feet in the year 1990 as well as the fact that plot of
plaintiff is smaller in area and is capable of fetching higher market price and
the fact that Court can take judicial notice of the fact that there is steady
increase in the prices of immovable property and there is 10% increase per

- year in the market value of the immovable property as held by the Supreme

Court in Sardar Jogendra Singh (supra) , the market value of suit plots can
safely be fixed at Rs.146/- per square feet in the year 2005.

21.  Inview of preceding analysis, market value of the suit plots is assessed
in July 2005 at the rate of Rs.146/- per square feet which admeasures 3000
square feet, is quantified at Rs.4,38,000/-. The transaction in question is
commercial transaction, therefore, in view of law laid down in the case of
Rampur F ertilizer Ltd. vs. Vigyan Chemical Industeis (2009) 12 SCC
324, the interest has to be paid on the amount at the rate paid by the banks.

22.  Weare conscious of the fact that in the preceding paragraph, we have
held that market value of the plots has to be ascertained in the year 2005
when the judgment and decree dated 10.4.1997 passed by the trial Court in
previous round of litigation had attained finality. However, the instant case is
not a case of compensation but a case of damages. The interest on the market
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value of the plots is being awarded by way of damages. The distinction between
the term "compensation" and "damages" is well established. The term
"compensation"” as stated in the Oxford Dictionary signifies that which is given
. inre¢ompense, an equivalent rendered. "Damages” on the other hand constitute
the sum of money, claimed or adjudged to be paid in compensation for loss or
injury sustained, the value estimated in money, of something lost or withheld.
[See, Divisional Controller, KSRTC vs. Mahadeva Shetty and another
(2003) 7 SCC 197]. In the backdrop of aforesaid well settled legal position,
the claim of the plaintiff for grant of interest has to be tested on the touchstone
of the principle, namely, that the person who has broken the contract is not to
be exposed to the additional burden by reason of the plaintiff not having done
what that he ought to have done as reasonable man. Though the sale deed
executed in favour of the plaintiff was declared null and void by judgment and
decree dated 10.4.1997, the plaintifi neither demanded the aforesaid amount
from the defendants nor filed any suit seeking the relief of damages, in the
absence of any order prohibiting him to do so. The plaintiff in previous round
of litigation had defended his title and had filed the layout plan approved by
Town and Country Planning Authority and the permission granted by the
competent authority under the Urban Land (Ceiling and Regulations) Act,
1976 in the previous suit. The plaintiff has also not offered any explanation in
the plaint for not having filed the suit immediately after passing of the judgment
and decree dated 10.4.1997 except mentioning the fact that appeal was pending
against the judgment and decree passed by the trial Court. The plaintiffin
para 69 of his cross-examination has admitted that he was placed in possession
of the suit plots after execution of the sale deed. In view of preceding analysis,
we restrict the claim of the plaintiff for interest at the rate of 9% per annum
from 3.3.1989 till 10.4.1997. Therefore, the claim of the plaintiff for interest
for a period from 3.3.1989 till 11.7.2005 is negatived.

23.  The plaintiff shall also be entitled to refund of the amount of sale
consideration of Rs.90000/- along with interest @ 9% per annum from the
date 3.3.1989 till actual payment is made in view of indemnity clause with
regard to defect of title contained in sale deeds as well as in view of fact that
entitlement of plaintiff fo same has not been disputed by defendants. The plaintiff
shall also be entitled to get Rs.15000/- as cost of litigation. However, the
plaintiff is not entitled to receive sum of Rs.10000/- on account of mental
agony in view of the law laid down by the Supreme Court in Gaziabad
Development Authority (supra).
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24, The submissions made by learned counsel for appellantin First Appeal
No. 225/2011, that since plaintiff was well aware with regard to revised layout
of plots in question and sale deeds were executed after obtaining permission
of the competent authority, therefore, the agreement is void under Section 20
of the Act, do not appeal to us. In order to attract applicability of Section 20
of the Act, it has to be common mistake of fact of both the parties with regard .
to vital fact to the agreement, which is not the case in hand. Therefore, decision
referred to in the case of Tarsem Singh (supra) does not apply to the fact
situation of the case, as it pertains to Section 20 of the Act. The decision in
the case of Draupadi Devi (supra) referred to by learned counsel lays down
the proposition that burden to prove damages is on the plaintiff, whereasin -
the decision relied on in the case of Jalpaiguri Zilla Parishad (supra), it has
been held that damages can only be givén for any loss actually suffered and
not for any indirect loss. Similarly, the submission of learned senior counsel -
for appellant in First Appeal No.187/2012 does not commend to us that market
value of suit plots was Rs.3900/- per square feet, as the same is based on
guidelines issued by Collector, which is fixed for fiscal purposes and for
purposes.of stamp duty and cannot be used for deterthining the market value
of the property.

25.  Inview of preceding analysis, the judgment and decree by the trial
Court dated 7.4.2011 passed in Civil Suit No. 1B/2011 is modified to the
aforesaid extent. The respondents shall bear the cost of the proccedlngs
Accordingly, the appeals are d1sposed of.

Appeal disposed of.

LL.R. [2016]) M.P., 2549
APPELLATE CRIMINAL
Before Mr. Justice Sheel Nagu & Mr. Justice S.K. Palo
Cr.A. No. 572/2004 (Gwalior) decided on 13 March, 2015

RAGHUWAR SINGH @ RAGHUV EER SINGH ...Appellant
Vs. '
STATE OF M.P. . ...Respondent

A. | Criminal Procedure Code, 1973 (2 of 1974), Section 389
- Suspension of sentence - Primary factors for consideration-
enumerated. . (Paral12)
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X 7vS Wirar Wikar, 1973 (1974 &7 2). ST 389 — GUSIS I BT
FreraT — frar 3q wiafie sReY @ gt fHm T

B. Criminal Procedure Code, 1973 (2 of 1974), Section 389
- Suspension of sentence - Considerations are - The antecedents of
convict & whether release of convnct would be detrimental to the public
interest. . (Para 13)

A mnﬁmw@ﬂr 1973 (1.974 a:‘rz) ST 389 — TUSIR I BT
fads — frarat s & -~ figeiy afew o1 ydgw W owar frgsiy
=fea & BlsT W W@ f2g @ fay sifrers sy

C. Criminal Procedure Code, 1973 (2 of 1974), Section 389 -
Suspension of sentence - Substantial part of sentence suffered - No hope
of final hearing of appeal in near future - Factors to be considered - Period
of custody, post conviction behavior, instances of misuse of bail, age,
possibility of finai hearing, efforts for final hearing. (Para 18)
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D. Criminal Procedure Code, 1973 (2 0f 1974), Section 389
- Suspension of sentence - Granted - Ground - Substantial part of
sentence suffered i.e. 12 years - Little possibility of final hearing of
appeal in near future - Not misused temporary bail - Absence of criminal
antecedents - These factors out-weigh the gravity of offence and the
manner of commission.of offence. X (Paras 25 & 26)
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Prashant Sharma with Sarvesh Sharma, for.the appellant,
Neelesh Tomar, P.L. for the respondent/State. ’
Arun Barua, for the complainant.

- ORDER

The Order. of the Court. was delivered . by :
SHEEL Nagu, J. :- [A. No.2036/2015 filed for urgent hearing of IA
No.2388/2014 (repeat application u/S. 389, Cr.P.C.) is considered and
allowed for the reasons mentioned therein.

2. [.LA.N0.2388/2014 repeat application for su.spension of jail sentence
of sole appellant filed under Section 389 of Cr.P.C., is taken up.

3. Thereply filed by the State to .A. No. 2388/2014 objecting to the
prayer for suspension of sentence is also considered. . )

4. Learned counsel for the appellant relying upon the decision of the
Apex Court in the cases of Kamal v. State of Haryana reported in (2006) 1

SCC (Cr.) 757, Fazal v. State of Uttar Pradeshreported in (2012} 5 SCC

752 and Sunil Kumar v. Vipin Kumar reported in (2014) 8 SCC 868 prays
for suspension of sentence of life imprisonment being suffered by the sole
appellant on account of the impugned judgment and conviction dated
05.08.2004 in S.T. No. 268/2003 by First Additional Judge to the court of
Sessions Judge, Gwalior (M.P.)

5. Learned counsel for the appellant in support of the said prayer raises
the following grounds ;

1. The appellant has suffered more than 11 years of
rigorous imprisonment as against the life sentence awarded.

2. The appellant has been wrongly convicted and
sentenced by incorrect appreciation of facts and circumstances
attendmg the case.

3. The appellant's past conduct has been exemplary for

-
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not having misused the liberty of temporary suspension of the
sentence granted earlier on ground of ill-health by orders dated
20.06.2008, 24.04.2009, 24.08.2009 and 20.03.2010.

4, Despite the present appeal being of 2004 vintage and
despite directions of this Court for expeditious hearing of this
appeal and despite the appellant having made all out efforts to
get the appeal heard, the same continues to be pending with
no hope of hearing taking place in the near future, since the
appeals of the year of 1998 are still pending for consideration.

6. Pertinently, I.A. 2388/2014 is a repeat application for suspension of
sentence after rejection of similar applications by order dated 03.02.2012
and 17.05.2013 which were dismissed on merits.

7..  ThisCourtrefrains from entering into the merits of the allegations found
proved against the appellant in view of rejection of earlier bail application for
suspension of sentence on merits.

8. The sole question before this Court is as to whether in the attending
circumstances as mentioned above, a life convict who has suffered about 11-
12 years of rigorous imprisonment can successfully seek suspension of sentence
merely on grounds of having undergone substantial period of sentence and
there being no possibility of final hearing of the pending appeal.

9. Before answering the above said question, it would be appropriate to
consider the earlier verdicts of the Apex Court on the said aspect which are
enumerated below ;

In Kashmira Singh v. State of Punjab reported in 1977 (4)
SCC 291, while contemplating upon the question as to whether
the earlier practice, of not suspending the sentence of life convict
for offence under Section 302 of IPC, can be departed from
or not the Apex Court in sum and substance, held as under ;

1. No practice, howsoever, sanctified by usage and
hallowed by time can be allowed to prevail if the same leads
_to injustice.

2. Every practice of the Court must find its ultimate
justification in the interest of justice.

Ei

%

-~



o

LL.R.[2016]M.P. Raghuwar Singh Vs, State of M.P. (DB) 2553

3. Earlier practice of denial of suspension of sentence to
alife convict was based on the assumption that the appeal in
question shall be disposed of within a reasonable period of
time to avoid prolonged post conviction custody.

4. The rationale of this practice can have no application
where the' Court is unable to dispose of appeals for five/six
years.

5. Absence of any provision in the Cr.P.C. to compensate
a convict who is ultimately found tc be innocent.

6. Keeping the innocent convict under the prolonged
custody shakes the confidence of the public in the
administration of justice when the convict is found innocent
after prolonged post conviction custody.

10.  Therefore, the earlier practice of not suspending the sentence can be
relaxed when the courts are unable to hear the appeal within reasonable period
of time unless cogent grounds to act otherwise are available.

11.  The above said view of the Apex Court'was followed in Babu Singh
V. State of U.P., reported in 1978 (1) SCC 579 and Shailendra Kumar V.
State of Delhi reported in (2000) 4 SCC 178.

12, Theliberal and pro-convict view taken by the Apex Court in the case
of Kashmira Singh (supra) has crystallized into a more balanced approach
in the decisions of Bhagwan Rama Shinde Gosai and Ors. v. State of Gujrat
reported in (1999) 4 SCC 421, dkhilesh Kumar v. State of Bihar reported
in (2000) 6 SCC 461, Vijay Kumar v. Narendra reported in (2002) 9 SCC
364, Ramji Prasad v. Rattan Kumar Jaiswal reported in (2002) 9 SCC
366, State of Haryana v. Hasmat reported in (2004) 6 SCC 175, Kishori
Lal v. Rupa reported in (2004) 7 SCC 638, State of Maharashtra v.
Madhukar Wamanrao Smarth reported in (2008) 5 SCC 721, Sidhartha
Vashisht v. State (NCT of Dehli) reported in (2008) 5 SCC 230, Angana
v. State of Rajasthan reported in (2009) 3 SCC 767, Sunil Kumar v.'Vipin )
Kumar reported in (2014) 8 SCC 868 in which following were held to be
some of the primary factors to be kept in mind while considering prayer for
suspension of sentence in conviction involving grave offences.
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1. Nature of accusation. ~ -,

2. Manner of commission of ¢rime.

3. QGravity of offence.

4. - Desirability ofrelease of convict on bail.

5. The convict did not misuse the liberty of ball granted
earlier by the trial/Appellate Court. :

6. The power of suspension of sentence of offence like
murder should be sparingly exercised in exceptional cases.

7. The order of suspension of senten__ce- ought to contain
reasons in writing reflecting the considetation of these relevant
aspect, '

8. The suspension of sentence in serious offences like.

murder ought not to be granted merely on the ground that an
- accused was on bail during trial.

13.  Apart from the above said relevant consideration eluc1dated by the
Apex Court, this Court is of the considered view that the following
considerations should also be taken into account while deciding the question
of suspension of sentence of a convict suffering life sentence ; -

1. The antecedent of convict, to find out ex1stence/non—
emstence of criminal proclivity. :

2. ‘ Where the release of the convict would be detrimental
to the public interest.

14. ° The foundational factual matrix involved herein is that the petitioner
lias suffered about 11 to 12 years of incarceration. The appellant has not
misused the liberty of temporary suspension of sentence granted by this court
‘on grounds of ill health. In this High Court (Gwalior Bench) the cnrmnal appeals
of 1998-99 are yet to be heard and therefore there does not appear any
possibility of this appeal coming.up for final hearing in the near future. It is
reflected from the arrest memo dated 13.7. 2003 that the applicant does not
have criminal antecedents. The appellant is presently stated to be about 54/
55 years of age.
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15.  From the evidence found to be proved prima facie it appears that the
appellant has participated in the offence of murder of deceased Hero by
repeated assault with knife. Learned counsel for the appellant has attempted
to point out certain omissions, contradictions and embellishment in the
prosecution story but this court refrains from considering the same since this
court intends to demde it on considerations other than merits.

16.  Percontra, learned counsel for the State and the victim have objected
to the suspension of sentence by contending that similar prayer has earlier
been rejected on merits and there is no new circumstance for making the said
prayer again much less allowing the same.

17.  Ttis settled proposition of law that an appeal is a continuation of trial
and, therefore the conviction, which it challenges, is though binding on the
parties, but is not final and remains subject to the appellate order, as and
when passed. ‘

18.  Therefore while considering the application under Section 389, Cr.P.C.
at the initial stage of the appeal, the merits of the findings of the trial Court are
seen though perfunctorily to ascertain justifiability of release on bail. However,

when substantial part of the sentence is suffered with no foreseeable hope of
final hearing in the appeal in near future, the factor of merit involving gravity of
offence, nature of commission of offence and quality of evidence onrecord,

takes a backseat and 1nstead the factors pertaining to the post conviction
period, i.e., period of custody, post conviction behaviour, instances of misuse
of bail, age, possibility of hearing of the appeal in near future and efforts made
by the counsel for convict to get the appeal heard, assume prominence and
primacy. ‘ '

19.  When the claim for suspension of sentence raised by the appellant is
tested on the principles laid down by the Apex Court, it is seen that.11 to 12
years of custody is suffered by the appellant who has no criminal antecedents.

However looking to the fact of nature of offence and the active part101pat10n
of the appellant in the said crime release of appellant on bail by suspension of
sentence may give rise to an apprehension of unleashing of vendetta between
the rival parties. The existence of such apprehension cannot be denied, but
the emotion of revenge if at all presentin all probabilities must have diluted to
a considerable extent due to passage of time. The offence was committed
some time in July, 2003 whereafter nearly 12 years have goneby. The intensity
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of the feeling of animosity between the rival parities must have lost its sting.
Time is said to be a big healer. Passage of about 12 long years not only mitigates
the feeling of animosity but also gives rise to saner and humane emotions of
forgive and forget. Elapse of such long period of time changes the outlook of
an individual towards a particular incident howsoever painful it may be. This
view has been upheld by the Apex Court in the case of State of Punjab v.
Ajaib Singh reported in (1995) 2 SCC 486, relevant extract of which is
reproduced herein below:- '

“6." Prior to adjudicating on the rival submissions, it
appears necessary to preface it with few observations
general in nature but vital according to us. Although crime
never dies nor there should be any sympathy for the-
criminal, yet human factors play an important role and
reflect advertently or inadvertently in the décision-making
process. In this appeal there is a time-lag of more than
eighteen years from the date of the incident and rnearly
fifteen years from the date of acquittal and its hearing, By
.any standard it is shocking. And this has been aggravated
by still more shocking behaviour of the Government which
shall be adverted to later. Speedy trial, early hearing and

- quick disposal are sine qua non of criminal jurisprudence.
In some countries like England days are fixed statutorily
for trial of cases. Keeping an accused in custody for a day
more than it is necessary is constitutionally impermissible
and violative of human dignity, freedom of life and liberty.
The overcrowded court dockets, the phenomenal rise of
public interest litigation, duty to ensure enforcement of
‘fundamental rights undoubtedly keeps this Court under
stress and strain. But that cannot be an excuse for keeping -
the sword of Damocles hanging' on the accused Jor an

indefinite period of time. It does not do any credit rather
makes one sad. [{the accused is not granted bail and serves
out the sentence then the appeal is rendered academic for
all practical purposes. And the right to establish innocerice
fades away in lack of enthusiasm and interest, If he is
granted bail then long delay may give rise to humane
considerations. Time heals the gravest scar and mitigates
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AY
deepest injury suffered physically. mentally and
emotionally. Therefore, if the courts have been rendered
helpless and the exasperating delay is threatening to eat
away the system then the Government may consider either
to increase the strength to clear the backlog or devise some
. mechanism by which criminal appeals pending for more
than reasonable time in higher courts should stand
disposed of ” (emphasized supplied)

20.  Anappeal of a life convict in custody pending sifice more than 11
years with no hope of final hearing in the near future, discloses a dismal
. scenario. If the State cannot provide final hearing of appeals within réasonable
time, then State is obliged to create a suitable mechanism, by way of legislation
or executive fiat to remove this malady. Such positive step shail repose
confidence of the common man in the judicial system. Judiciary is known to
be the last resort of the people aggrieved by action/inaction of the legislature
and executive. People at large look up to judiciary for justice renderéd with
promptitude. “Justice delayed isjustice denied” is a well known maxim. Even
if the appeal of a life convict in custody is allowed at a time when substantial
part of sentence is suffered, the justice rendered gets defeated in actuality.
The frustration faced by the acquitted, gets accentuated by absence of any
compensatory provision in criminal law to indemnify against wrongful
confinement and prosecution. '

21.  Moreover our criminal jurisprudence does not exclude the element of
reformation by making it available even to persons convicted of serious
offences. The concept of reformatory criminal jurisprudence derives strength
from the benign and humane emotion of forgive and forget and the ever present
urge of human race to improve itself by making amends and corrective steps
to prevent re-occurence of misdemeanor committed earlier.

22.  Emphasizing the theory of reformation and rehabilitation in criminal
jurisprudence, Justice V.R. Krishna Iyer in the case of Mohd. Giasuddin v.
State of A.P. reported in (1977) 3 SCC 287, has stressed upon the need for
humanitarian grounds to be taken into consideration while sentencing. The
pumshment inflicted on the criminal should be therapeutic, rather than an “in
terrorem’ in nature. Following this view the Apex Court in the case of State
of Gujarat-v. Hon’ble High Court of Gujarat reported in (1998) 7 SCC
392 has observed thus:
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28. This is the context to consider whether deterrence is

the main objective for punishment. Among the conflicting
theories for punishment, modern criminologists are

highlighting the reformative effect on the punished criminal

as the most germane aspect. Jereme Bentham who
propounded the theory of deterrence is now considered as
the apostle of a conservative old school of thought. The
retributive theory of punishment has waned into a relic of
primitivity because civilised society has realised that
retribution cannot solve the problem of escalating criminal
offences. Crime is now considered to be a problem of social
hygiene. That modern diagnosis made by criminologists is
now causing a sea change to the whole approach towards
crime and punishment. The emphasis involved in
punishment has now been transposed from retribution to
cure and reform so that the original man, who was mentally
healthy, can be recreated from the ailing criminal.

31. The theory of reformation through punishment is
grounded on the sublime philosophy that every man is born
good but circumstances transform him inte a criminal. The
aphorism that “if every saint has a past every sinner has a
future” is a tested philosophy concerning human life. V.R.
Krishna Iyer, J. has taken pains to ornately fresco thé
reformative profile of the principles of sentencing in Mohd.
Giasuddin v. State of A.P.7 The following passage deserves
special mention in this context: (SCC pp. 289-90, para 7)

“If the psychic perspective and the spiritual insight we
have tried to project is valid, the police bully and the prison
drill cannot ‘minister to a mind diseased’, nor tone down
the tension, release the repression, unbend the perversion,

" each of which shows up as debased deviance, violent vice -

and behavioural turpitude. It is a truism, often forgotten
in the hidden vendetta in human bosoms, that barbarity
breeds barbarity, and injury recoils as injury, so that if
healing the mentally or morally maimed or malformed man

ah
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- (found guilty) is the goal, awakening the inner being, more
than torturing through exterior compulsions, holds out
better curative hopes.”

32. Reformation should hence be the dominant objective
of a punishment and during incarceration, every effort
should be made to recreate the good man out of a convicted
prisoner. An assurance fo him that his hard labour would
eventually snowball into a handsome saving for his own
rehabilitation would help him to get stripped of the
moroseness and desperation in his mind while toiling with
the rigours of hard labour during the period of his jail life.
Thus, reformation and rehabilitation of a prisoner are of
great public pol:cy. Hence they serve a public purpose.

33. A reformative approach is now very much intertwined

- with a rehabilitative aspect to a convicted prisoner. It is
hence a reasonable conclusion from the above discussion
that a directive from the court under the authority of law
to subject a convicted person (who was sentenced to
rigorous imprisonment) to compulsory manual labour gets
legal protection under the exemption provided in clause
(2) of Article 23 of the Constitution because it serves a
public purpose.

Similar view has been reiterated in the recent decision
of Gopal Singh v. State of Uttrakhand reported in(2013) 7
SCC 545, while summarizing the prlncxples for just and proper
sentencing.

23.  Viewed from a different angle, another reason for susp’ensio'n of
sentence takes shape. The well known maxim “actus curiae neminem
gravabzt" means that the act of the Court shall prejudice none. This maxim

“is founded upon justice and good sense, and affords a safe’ and certain
guide for the administration of the law” (per CRESSWELL J. in Freeman-
v. Tranah, 12 CB 406, p.415).

24.  Ifthis principle is applied to the facts of this case, it comes to light that
the reason for delayed disposal of appeal is attributed to the systematical
failure of inadequate Judges to deal with the huge backlog and flood of fresh
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filing, This failure ought not to visit anyone, including a convict in custody, with
adverse consequences. True it is that certain fundamental rights of a convict

_suffer abridgement during custody, but one such fundamental right very much

available, is the right to expeditious disposal of his appeal enshrined in Article
21 of the Constitution of India, which mandates right to speedy trial/appeal as
a concomitant of right to life. Elucidating the maxim “actus curiae neminem
gravabit” the Apex Court held thus:-

In Anil Rai v. State of Bihar reported in (2001) 7
SCC 318, para 3. any procedure or course of action which
does not ensure a reasonable quick adjudication has been
termed to be unjust. Such a course is contrary to the
maxim ‘actus curiae neminem gravabit' that an act of the
Court shall prejudice none, ‘

In Gaya Prasad v. Pradeep Shrivastava reported in
(2001) 2 SCC.604, para 15 on the basis of the maxim, it .
was observed that the judicial tardiness Jor which our
‘system has acquired notoriety, causes the lis to creep
through the line for long, long years from the start to the
ultimate termini, is a-malady alflicting the system. During
this long interval many-many events are bound to take Place
which might happen in relation to the parties as well as
the subject matter of this lis. If the cause of action is to be
submerged in such subsequent events on account of malady
of the system it shatters the confidence of the litigant,
despite the impairment already caused.

25.  Inview ofthe above and looking to the past conduct of the petitioner
where he has not misused the liberty of temporary suspension and the fact of
the appellant having suffered substantial period of sentence ie. about 12 years
with little possibility of this appeal being decided finally in the near firture, this
court is inclined to allow IA. 2388/2014.

26.  ltispertinentto observe that the factor of prolonged post-conviction
incarceration, bleak possibility of this appeal coming up for hearing in the near
future and the appellant not having misused the liberty of temporary bail granted
earlier and absence of criminal antecedents, outweigh the gravity of offence
and the manner of commission of the offence.
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27.  This court is alive to the blemish and embarrassment that it may face,
if the appellant is ultimately found to be innocent, especially in the absence of
any mechanism in the Cr.P.C. for compensating a convict who is found innocent
after having suffered substantial period of sentence.

28.  Accordingly, 1.A.No0.2388/2014 is allowed.

29,  Ttisdirected that execution of remaining part of jail sentence of the
appellant shall remain suspended till final decision of the present appeal on his
executing bail bond in the sum of Rs, 1,00,000/- (One Lac Only) two solvent
sureties in the like amount to the satisfaction of concerned CJM. Appellant is
directed to appear before the Principal Registrar of this Court on 06-04-2015
and on such other dates as may be fixed by the Registry for his appearance
during pendency of the present appeal.

30. Recordisavailable.

s}

31.  List for final hearing in due course.
Order accordingly.
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CRIMINAL REVISION
Before Mr. Justice Rajendra Menon &
) Mr. Justice Sushil Kumar Palo
Cr.R.No. 2964/2015 (Jabalpur) decided on 11 January, 2016

VK.SHARMA ...Applicant
Vs. . - :
STATE OF M.P. & anr. ...Non-applicants

Prevention of Corruption Act (49 of 1988), Sections 7 & 13(1)(d)
and Criminal Procedure Code, 1973 (2 of 1974}, Sections 397 & 482 -
High Court's powers of revision - Quashment of charges -
Reappreciation of evidence - Impermissibility - Held - High Court should
not unduly interfere - No meticulous examination is needed for
considering whether the case would end in conviction or not, at the
stage of framing of charge or quashing of charge - There is sufficient
prima facie evidence to frame charge - Order of the court bélow does
not suffer from any irregularity, illegality or perversity - Not called for
any interference - Petition dismissed. (Paras 24,26 & 27)
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Cases referred:

~ AIR 1966 SC 911, AIR 2010 SC 201 (1979) 4 SCC 725, 2006
Cri.L.J. 804 (SC), AIR 1976 SC 1497, 2005 (8) SCALE 266, AIR 2007
8C 3213, (2012) 7 SCC 80, (2001) 1 SCC 691, (2010) 1 SCC 322, (2014)
10 SCC 473, (2015) 3 SCC 13, (1992) 1 SCC 222, AIR 2007 SC 4789,
2007 Cr.L.J. 2919, (2002) 2 SCC 135, (2010) 2 Crimes 1 SC, (2012) 9
SCC 512, (2013) 3 SCC 330, (2014) 14 SCC 401, (2015) 2 SCC 417,
(2012) 1 SCC 680.

A.M. Trivedi with Ashish i’f;'ive_di, fc‘)r the applicant.
Pankaj Dubey, for the non-applicant No. 1/SPE (Lokayukta).

ORDER
The Ordér ~ of the Court was  delivered by :
S.K. PaLo, J. :- The petitioner is the accused in Special Case No.

4/2015 (State Vs. Vishnu Kumar Sharma) pending before the Court of
Special Judge (under Prevention of Corruption Act), Balaghat, has preferred

this revision under Section 397 of the Cr.P.C.challenging the validity, legality ‘

and propriety of order dated 13.8.2015, whereby the learned trial Court has
framed charge under Section 7 tead with Section 13(1)(d) of the Preventlon
of CorruptlonAct 1988.

2. The facts whlch are requisite to be stated for dlsposal of this revision
are, that the complainant Ratanlal Lanjewar, Secretary, Gram Panchayat Hatta,
Janpad Panchayat Baihar, District Balaghat moved an application-to the
Lokayukt Police, Jabalpur stating:that arrears of Rs. 40,000/- was to be paid
to him from the office of Vishnu Kumar Sharma, the accused in the present
case, the. Chief Executive Officer, Janpad Panchayat, Baihar. The complainant

Y
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was given a voice recorder for recording the conversation between him and
the accused and constable Jaharsingh was deputed to accompany the
complainant. On 28.3.2014, the complainant Ratanlal Lanjewar had a
conversation with the accused in which the accused asked to pay Rs. 3000/-.
At4.00 p.m. office of the Lokayukt Police was intimated telephonically about
the conversation. A trap was organised. On 29.3.2014, the trap party along
with witnesses, reached to Haweli Resort Mochcha where the complainant
was waiting for them. After hearing the recorded conversation, the trap party
~ noted down the numbers of the currency notes given by the complainant and
phenolphthalein powder was used on the currency notes. After instructing the
complainant, he was sent for delivery of the said amount along with constable
Vishnu Kumar Sharma and Mohar Bharti. When the currency notes were
delivered and signal was given, the trap party entered into the room and caught
the accused Vishnu kumar Sharma. When his hands were washed the solution
become colored. The number of the currency notes were tallied. Memorandum
of the trap was drawn. Crime No.135/2014 has been registered under Section
7 read with Section 13(2) of the Prevention of Corruption Act, 1988.

3. .After filing of the charge sheet, a petition under Section 482 of Cr.P.C.
(as MJC No.870/2014) was moved by the accused. The same was permitted
to be withdrawn with liberty to the petitioner to raise objections at the time of
framing of charges before the trial Court..

4. Before the learned trial Court, the petitioner raised objections. The
same was dealt- with in the impugned order dated 13.8.2015 and the learned
trial Court held that on the basis of the prosecution documents there is sufficient
ground for framing of charges against the petitioner.

5.~ Aggrieved by this, the petitioner has preferred this revision on several -
grounds. It is contended that while framing the charge, the learned Special
Judge over looked the facts and documents in regard to the innocence of the
petitioner. There was no demand nor acceptance of any.gratification. The
complainant, because of animosity and ill-will, has implicated the accused as
the accused refused to buckle under the pressure of the complainant for
exonerating him from charge of financial irregularities.and recovery of the
amount to the tune of Rs.8,67,129/-. The complainant with an ulterior motive
has falsely implicated the accused/applicant. It was also contended that the
departmental inquiry which was being conducted by the applicant, was
concluded on 24.3.2014 whereas the complaint to the Lokayukta was made
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on 27.3.2014 and the alleged trap was conducted on 29.3.2014.

6. It is further contended that the arrears of the complainant, was disbursed
to him along with the salary of other persons on 20.3.2014, therefore, there
was no amount due to the complainant on the date of trap. Hence, there was
no cause of action arisen for the complainant of non-payment of arrears.

7. Learned counsel forthe petitioner referring several citations strenuously
argued at length and contended that the learned trial Court erred in framing
charge, over looking the factual scenario of the case and did not consider the
defence version of the story.

8. We have given our thoughtful consideration on the submissions made
by the petitioner. While considering the submissions it will be appropriate to
keep in mind that a conversation has been recorded before the trap was
conducted, in which an amount of Rs.3000/- was settled to be given to the
accused. We cannot lost sight of the fact that the amount of arrears was paid
to the complainant before the complaint was made i.e. on 27.3.2014 whether
the payment of arrears was made and it was known to him is a fact to be
established after recording evidence. Otherwise also, it would deem to be
illegal gratification if te payment is made after the arrears is disbursed or
received by the accused as consideration for showing such official favour.

9. Section 20 of the Prevention of Corruption Act, 1988 entails the Trial
Court to "presume", where the public servant accepts gratification. We may
point out that the expressions "may presume” and "shall presume" are defined
in Section 4 of the Evidence Act, 1872, The presumption falling under the
former category are compendiously known as "factual presumptions” or
"discretionary presumptions” and those filling under the later are "legal
presumptions” or "compulsory presumptions”. When the expression "shall
presume” is employed in Section 20(1) of the Act, it must have same import of
compulsion.

10.  Theaccused hasreceived gratification as a motive or reward for doing
or forebearing to do any official act etc, if the condition envisaged in the former
part of the section is satisfied. The only condition for drawing such a legal
presumption under Section 20 is that during trial it should be proved that the
accused has accepted or agreed to accept any gratification. It can only be
ascertained after adducing evidence. At this stage, it would be premature to
draw any conclusion in this regard. Unless the "presumption" is disproved or

)]
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dispelled or rebutted, theé Court can treat the presumption as tantamounting
to 'proof'. '

11.  Asregard the admissibility of electronic record certificates have been
issued by the concern authority. The validity of which can only be ascertained
after adducmg the evidence. .

12. Leamed counsel for the petitioner has placed rehance onnumberof
the citations namely: Thakur'Ram Vs. State of Bihar, AIR 1966 SC 911,
M.N. Ojha Vs. Alok Kumar Srivastav, AIR 2010 SC 201 which relates to
petitions under Section 482 of Cr.P.C.

13. Learned counsel for the petitioner also relied on Suraj Mal Vs. State
(Delhi Administration) reported in {(1979) 4 SCC 725}, T. Subramanian
Vs. The State of Tamilnadu, repor:ed in {2006 Cri.L.J.804 (SC)} ,

Chaturdas Bhagwandas Patel Vs. the State of Gujrat, AIR 1976 SC 1497,

State through Inspector of Police Andhara (sic:Andhra) Pradesh Vs. K.

Narasimhachary, 2005(8) SCALE 266, Ganpati Sdnya Naik Vs. State of
Karnataka, AIR 2007 SC 3213, Narendra Champaklal Trivedi Vs. State

of Gujraj (sic:Gujrat), (2012) 7SCC 80, M. Narsinga Rao Vs. State of
A.P, (2001) 1 SCC 691 and Parmmder Kau Vs. State of UP, (2010) 1

SCC 322, . ‘

14. . All these cases related to discussion of evidence on the basis of which
it has been held that the accused were falsely implicated but in the present
case, the evidence is yet to be recorded.

15.  Counsel for the petitioner also relied on 4nvar F. V. Vs. PK Basheer,
(2014) 10 SCC 473 which relates to the electronic evidence which depends

_on the satisfaction of the four conditions enumerated in Section 65-B(2) of

the Evidence Act.

16,  Learned counsel for the petitioner also placed reliance on Sanjay
Singh Ramarao Chavan Vs. Dattatray Gulaprao Phalke, (2015) 3 SCC
13, State of Bihar Vs. PP. Sharma, (1992) 1 SCC 222, which relate to the
revisional jurisdication (sic;jurisdiction) of the Court and the liberty of a citizen.
The conversation is inaudible or not can only be ascertained when it will be
examined by the Court. As regarding the deprivation of personal liberty, in
the present case the prosecution has acted as per the procedure prescribed in
the Cr.P.C. and the Evidence Act. Therefore, at this moment it cannot be
termed as right of the personal liberty of the applicant is infringed.
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17. " Counsel for the petitioner has alsc placed reliance on- ¥ Venkata
Subbarao Vs. State, AIR 2007 SC 4789 in which the Hon'ble Supreme Court
‘has held that, in the absence of proof of demand, the question for raising the
presumptlon could not arise whxch again can 0nly be ascertained after evidence
isadduced. InT. Subramanian Vs. The State of Tamilnadu, 2006 Cri.L.J. 804
relied by learned counsel for the petitioner, Hon'ble the Apex Court after

“evaluating the evidence of the prosecution witnesses observed that the
circumstances raises serious doubt about the amount having beenreceived by
the-accused by illegal-gratification. In the present contest, it would be
appropriate to observe that evidence is yet to begin.

‘18:" - Learned counsel for the petmoner has also placed rehance onState of

"M.P: Vs. Anil Kumar Verma, 2007 Cr.L.J.2919 in which the Hon'ble Apex
Coutthas expressed its opinion.on the basis of the evidence, therefore, these
citations are of no avail to the petitioner at thlS stage

19. * Itwould be appropriate to mention here that at the time of framing of
charge the Court has to ascertain whether a prima facie case has been made
out against the accused or not. The Court while considering the question of
frammg of charge has the undoubted power to shift and weigh the evidence
for the limited purpose of ﬁndmg out whether the prima facie case has been
made against the accused/petitioner, where the material placed before the
Coirt disclose grave suspicion against the accused which has not been properly
«explained. The court is fully justified in framing the charge. -

20.  In the case of Dilawar Balu Kuranc Vs. State of Maharashtra,
(2002) 2.8CC 135, the Hon'ble Supreme Court has observed so. The same
has been relied by the learned counsel for the petitioner. In the case of P,
Vijayan. Vs. State of Kerala (2010) 2 Crimes 1-SC, the Hon'ble Apex Court
has pronounced that when two views are possible and one of them giverise to
susp1c1on only as distinguished from grave suspicion, the trial Judge will be
empowered to discharge the accused but the Hon'ble Supreme Court has
.further made it clear that in assessing this fact, it is not necessary for the Court
toentera weighing and balancing of evidence and probabilities which is really
the function of the Court, after the trial starts.

210~ InC.B.L Vs. K. Narayan Rao (2012) 9 SCC 512, the Hon' ble Apex
Court interpreting Sections 227 and 228 of the Cr.P:C. has relied on 2010 2)
Crimes 1 SC (supra) and opined that in assessmg the fact it is not necessary

1
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to enter into the pros and cons of the matter or into a weighing and balancing
of the evidence and probabilities which is really the function of the Court after
trial starts. In the present case, the evidence is yet to be recorded.

22.  Learned counsel for the petitioner placed reliance on the cases of
Rajiv Thapar Vs. Madan Lal Kapoor, (2013) 3 SCC:330, L. Krishna
Reddy Vs. State (2014) 14 SCC 401 and State Vs. A.Arun Kumar, (2015) .
2 SCC 417 which relate to the extraordinary jurisdiction of the Court under
Section 482 of Cr.P.C, therefore, are not of any avail to the petitioner.

23-  Inthe case of Ashish Chadha Vs. Asha Kumari & another. (2012)
1 SCC 680, the Hon'ble Apex Court has opined as under: '

"C. Criminal Procedure Code, 1973 -Ss.401 and 482-
High Court's powers of revision - Quashment of charges -
Reappreciation of evidence - Impermissiblity - Held, it is
trial Court which has to decide whether evidence on record
is sufficient to make out a prima facie case against accused
to frame charges against him."”

24.  Oneofthe principle of revision is that the High Court should not unduly
interfere. No meticulous examination is needed for considering whether the

-~ ‘case would end in conviction or not, at the stage of framing of charge or
-quashing of charge.

25. At this stage, the Court has to record or to evaluate the material and
documents on record with a view to find out if the facts emerging therefrom
taken at their face value discloses the existence of all the mgredlents constituting
the alleged offence.

26. Inthe present case, in our considered opinion, there is sufficient prima
facie evidence to frame charge. The order of the Court below does not suffer -
from any irregularity, 111ega11ty or perversity. Hence is not called for any
interference. :

27. Intheabove circumstances, we find that the petition sans merit and is,
therefore dismissed.

Revision dismissed.
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CRIMINAL REVISION -
‘ Before Mr. Justice Atul Sreedharan :
Cr.R.No. 2143/2015 (Jabalpur) decided on 5 May, 2016

RAMSWAROOP & ors. . - : ...Applicants
Vs, ' ! " _
STATE OF M.P. & anr. ...Non-applicants

Penal Code (45 of 1860), Sections 306 & 498-A and Criminal
Procedure Code, 1973 (2 of 1974), Sections 397 & 401 - Revision against
framing of charge wS 306 and 498-A of the IPC on the ground.that deceased
has consumed poison en a minor incident of not being allowed to go
alongwith her brother - Ingredients of Section 107 of IPC are not satisfied
- Therefore, offence is not made ont - Held - There are at least 3 witnesses
who have alleged that the deceased was beaten by the applicants - Whether
the said allegations are true or false or whether not allowing the deceased
to go with her brother was the last straw that broke the camel's back or

- whether the deceased was hypersensitive, can only bé deduced'in trial -
_There s no illegality or perversity in the impugned order - Application is

dismissed. ' (Paras 18 & 19)
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Cases referred:
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_ (2010) 12 SCC 190, 1995 MPLJ 458, (2010) 8 SCC 628, (2010) 1
. SCC 750, (2001) 9 SCC 618, (2011) 3 SCC 626, (2006) 1 SCC 368,

2013 (3) MPLJ 126, AIR 1979 SC 366 & 1979 Cri.L.J. 154.
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Sankalp Kochar, for the applicants. :
R.S. Shukla, P. L. for the non-applicant No.-1/State.

JUDGMENT

A. SREEDHARAN, J. :- The Petitioners have filed the instant Criminal

. Revision impugning thereby the validity of order dated 09/07/15 passed by

the Court of the Ld. Additional Sessions J udge, Begumganj, District Raisen,
by which the Trial Court, upon examining the charge-sheet along with the
material on record, arrived at the opinion that there was adequate matefial to
frame charges against the Petitioners herein, who are the husband, mother in
law and father in law of the deceased, for offences punishable u/ss. 306 and
498-A of the IPC.

2. An FIR, being :>rime No. 359/14 dated 28/08/14 was registered at

P.S. Gairatganj against the Petitioners herein v/ $s. 306 and 498-AIPC. The
same was registered on the suicide by one Mulayam Bai, the wife of the

Petitioner No.1 and the daughter in law of the Petitioners 2 and 3, wherein it

was alleged that the Petitioners had troubled the deceased and had tieated

her with physical and mental cruelty on account of which she committed suicide

on 18/08/14. ° . o ’

3. Mr. Sankalp Kochar, Ld. Counsel on behalf of the Petitioners has
stridently argued that even a bare perusal of the charge-sheet and particularly,
the statement of Golu@Gajraj, who is the brother of the deceased, it is clear
beyond doubt that the deceased had consumed poison on a minor incident of
not being allowed to go along with her brother on 18/08/14: Thus, the Trial
Court gravely erred in framing charges against the Petitioners in the absence
of material to substantiate such charges. The Ld. Counsel for the Petitioners
has cited several judgments of the Supreme Court and this Court in his.
endeavor to establish that the ingredients of abetment, as laid out in section
107 IPC, were not fulfilled by the allegations leveled against the Petitioners
herein by the Complainant and the Witnesses and therefore, the offence u/s.
306 IPC could not have been pinned on the Petitioners without their action

fulfilling the requirements of section 107IPC. -~ - -

4. The first judgment cited by the Ld. Counsel for the Petitioners is S.S.
Chheena Vs. Vijay Kumar Mahajan and Others—(2010) 12 SCC 190. In |
this case, the appellant before the Supreme Court was a security officer at the
Guru Nanak Dev University at Amritsar. Charges were framed against him
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w/s. 306 IPC by the Court of the Additional Sessions Judge, Amritsar. The
Appellant was an enquiry officer in a case related to the theft-of a mobile in
which the suspect committed suicide by jumping in front of a running train.

The deceased had left behind a suicide note in which had indicted another’

person by the name of Harminder Singh for having framed the deceased. The
suicide note only. refers to the Petitioner S.S. Chhenna as the person
conducting the enquiry. It is relevant to mention that $.8 Chhenna was not
named in the FIR and was ultimately roped in as an accused on'the basis of a
complaint case filed by the father of the deceased and in due course, charges
were framed against him u/s. 306 IPC. The criminal revision preferred by the
Petitioner before the High Court was also dismissed. The Supreme Court,
after discussing the ambit and scope of “Abetment” u/s. 107 IPC arrives at
the finding that the deceased in that case was hypersensitive and that no
conviction of the Petitioner could be affected on the basis of material on record
and thereby quashed the proceedings against the Petitioner."

5. Thereafter, the Ld. Counsel for the Petitioner has cited the judgment
of the Supreme Court in Vedprakash Tarachand Bhaiji Vs. State of Madhya
Pradesh— 1995 MPLJ 458, this was a case where the Petitioner was being
prosecuted for an offence under s. 306 IPC for having abetted the suicide of
one Ramesh Kumar Sadholia to whom the Petitioner Vedprakash had loaned
money and was now demanding the repayment of the same which is said to
have bordered on harassment and undue pressure on the deceased who is
said to have committed suicide by consuming poison and left behind a suicide

note holding the Petitioner and others responsible for his death and so the -

Trial Court framed charges against the Petitioner Vedprakash who then filed a
criminal revision before this Court in which the abovesaid order was passed.
This Court, after referring to various cases arrived at the finding in paragraph
15 that no case was made out for the alleged commission of an offence
punishable under section 306 IPC. In the process, this Court also held that
the victim had an “escapist attitude” and he committed suicide in order to put
the Petitioner Vedprakash inlegal dlfﬁcultles

6. In Madan Mohan Singh Vs. State of Gujarat — (3010) 8 SCC 628,
the Petitioner was beirig prosecuted for offences punishable u/s. 306 and 294(b)
IPC and upon the dismissal of his petition undér section 482 Cr.P.C,
approached the Supreme Court in which the abovesaid order was passed.
The Petitioner Madan Mohan Singh is alleged to have made life miserable for
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his driver, Deepakbhai Krishanlal Joshi, who is said to have committed suicide
and left behind a suicide note in which he has blamed his act of committing
suicide on the highhandedness of the Petitioner Madan Mohan Singh. While
quashing the case against Madan Mohan Singh, the Supreme Coust in
paragraph 11 arrived at the finding that it cannot be said that the Petitioner
had ever intended that the deceased should cormmt su1c1de

7. The Supreme Court in Gangula Mohan Reddy Vs State of Andhra
Pradesh—(2010) 1 SCC 750, yet agam examined the ambit and scope of
“Instigation” as enshrined in section 1 07 IPC in the backdrop of suicide bya
labourer working for the appellant The labourer had consumed pesnc1de and
ended his life as he could not bear the allegatlon of theft levelled upon him by
his employer, Gangula Mohan Reddy. The appellant was convicted by the
Trial Court and the same was upheld by the High Court on appeal. In paragraph
20-of the said judgment, the:Supreme Court relied upon the case of Ramesh
Kumar Vs. State of Chhattisgarh ¢2001) 9 SCC 618, where the Supreme
Court laid down the meaning of instigation to mean “goad, urge forward,

provoke, incite or encourage to do an act” and thereafter came to the
conclusion that the conviction of the appellant was misplaced as the evidence
on record did not reveal that the actions of the appellant were of such nature
so as to fit within the meaning of abetment by instigation and so acqultted the

~ appellant.

8. The last case relied upon by the Ld. Counsel for the Petitioners is
M.Mohan Vs. State. represented by the Deputy Superintendent of Police
—(2011) 3 SCC 626, which was a case of a housewife committing suicide on
account of feeling slighted by an instance where the deceased and her husband
were asked to travel by public transport and were not allowed to travel by
the Qualis car of her brother in law, the appellant Mohan, on a tr1p to the
theme park at Madurai from Karaikudi in Tamil Nadu. It was alleged that the
wife of Mohan had told the deceased Kamatchi that if she wanted to travel by

. car she should have got one from her father. This taunt is said to have propelled

the deceased to take the extreme step. The parents of the ‘deceased had
informed the police that it was on account of the taunts of Easwari:(wife of the
deceased’s brothér in law) that their daughter committed suicide. The police
however roped in the appellaiit and his parentsalso, notwithstanding the fact
that nothing overt was attributed to them. Ini a petition under s.482 Cr.P.C
before the High Court, proceedings ws. 304-B and 498-A were quashed but



2572 Ramswaroop Vs. State of MLP. LL.R.[2016]M.P.

the charge w/s. 306 IPC was retained and so the appeal to the Supreme Court.
The Supreme Court, in paragraph 48, arrived at the finding that the deceased
was undoubtedly hypersensitive to ordinary petulance, discord and differences
which happen in our day-to-day life” and in paragraph 49 the Supreme Court
. finds that the appellants were not even remotely connected with the offence
under section 306 IPC and quashed the charges under Section 306 IPC against
the appellants. .

9. Ld. Counsel for the State Mr. R.S. Shukla has on the other hand
supported the impugned order on the grounds that there is adequate material
onrecord to frame charges and that the contentions of the Petitioners have to
be tested during trial.

10.  The Ld. Counsel for the Petitioners has relied upon the statement of
Golu@Gajraj under Section 161 Cr.P.C, who is the brother of the deceased
to show that the deceased had done the unthinkable on a very trivial issue as
she was not allowed to go with her brother on 18/08/14 by the Petitioner
No.1 who told the deceased that she was free to go if she wanted to buthe
will not let the children go along with her. On account of thls the deceased
was said to have committed suicide the same evening. The witness also states
that there were marks of beatings on the back of the deceased. The Counsel
for the Petitioners has stated that this observation is negated by the inquest
report and the postmortem report which record that there were no external
injuries on the deceased. This witness states that the Petitioners herein used
to beat the deceased and used to heap mental and physical torture on the
deceased. The allegations by this witness relating to mental and physical torture
of the deceased by the Petitioners herein are omnibus in nature and are not in
relation to time. The Section 161 statement of the maternal grandfather of the
deceased categorically states that the Petitioners herein did not let the deceased
go with her brother to her parental home and it is on account of this that the
deceased committed suicide by consuming a poisonous substance.

11. ° The 161 statement of Bhagwati Bai, the sister of the deceased also
gives omnibus allegations of mental and physical torture and mentions that
whenever the deceased used to go to her parental home, she used to tell this
witness about the beatings inflicted upon her by the Petitioner No.1 and the
verbal abuses and criticisms heaped upon her by the Petitioners 2 and 3.

However this witness states specifically to an instance to which she was an
eyewitness four months before the 1n01d_ent when she had gone with others to
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the matrimonial house of the deceased, there she saw the Petitioner No.1
beating the deceased in front of her, upon this witness asking the deceased,
the deceased is said to have told this witness that the Petitioners regularly
beat the deceased and hurled abuses at her and tortured her mentally and
physically. Identical allegation is also found in the statement u/s. 161 Cr.P.C
of witnesses Shanti Bai, the sister in law of the deceased (brother’s wife), of
witness Sonu, another sister in law of the deceased (brother’s wife) and witness
Chunnilal, the father of the deceased, though he states that the incident happened
twenty five days before the suicide as opposed to the four months prior date
given by the other two Wltnesses

12.  Itis trite law that a judgment, be it of the Supreme Court or of the
High Courts, ought not to be understood or interpreted like a statute. A
judgment has to be appreciated in the fact circuinstances in which it was
passed. The adage “one shoe fits all sizes” is never applicable to the law of
precedents. The ratio has to be culled from the attendant circumstances in
which the judgment was delivered. The Supreme Court in Union of India
and another Vs. Major Bahadur Singh - (2006) 1 SCC 368, held at
paragraph 7 that “Courts should not place reliance on decisions without
discussing as to how the factual situation fits in with the fact situation
of the decision on which reliance is placed. Observations of Courts
are neither to be read as Euclid's theorems nor as provisions of the
statute and that too taken out of their context. These observations
must be read in the context in which they appear to have been stated.
Judgments of Courts are not to be construed as statutes. To interpret
words, plrases and provisions of a statute, it may become necessary
for judges to embark into lengthy discussions but the discussion is
meant to explain and not to define. Judges inferpref statutes, they do
not interpret judgments. They interpret words of statutes; their words
are not to be interpreted as statutes”. The said judgment was followed by
this Court in Dheer Singh Yadav Vs. State of Madhya Pradesh and Another
—~2013 (3) MPLJ 126, wherein at-paragraph 5 it was succinctly held “.....it
is noteworthy that the basic principle to consider the judgment/
precedent is that a judgment has to be examined in the facts and
circumstances in which it is passed. This is settled in law that a
judgment is an authority on a question which has been decided by it
and is not a precedent on something wluch is logically flowing from
t!’ N
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13, The judgments cited on behalf of the Petitioners, though relating to
offences under Section 306 and 107 IPC were in cases of ‘one off instances’

viz., that the impugned acts of abetment were singular instances of alleged
abetment on account of which the deceased had committed suicide, The
judgment discussed in paragraph 4 supra, related to the deceased committing
suicide on account of the humiliation he felt on being charged with the theft of
the mobile and the Petitioner before the Supreme Court was charged u/s. 306
IPC being the enquiry officer looking into the charges against the deceased.
In the judgment in paragraph 5 supra, the deceased was being pursued allegedly -
by “loan sharks’ for a loan that he had taken and unable to bear the harassment,

he committed suicide and the Petitioner in that case before this Court was one”
of those who had lent money to the deceased. The judgment discussed in

paragraph 6 supra related to a driver committing suicide allegedly on account

of the conduct of his employer and where the employer was being tried for an

offence w/s. 306 IPC. Quite similar are the instances in the Jjudgment referred

to in paragraph 7 supra wherein a labourer is said to have committed suicide

on account of the conduct of his employer who suspected him of theft and

was allegedly pressuring the deceased to return the stolen property. However,

the case referred to in paragraph 8 does bear some semblance to the case at

hand. There a housewife committed suicide in her matrimonial home but the

act was allegedly caused by a singular instance of taunt by the sister in law of
the deceased and further, there was no allegation about the involvement of the

Petitioner and yet he was being proceeded against.

14.  Abetment can be by insti gation, conspiracy or by participation/aiding
the act so proscribed. In Ramesh Kumar Vs. State of Chhattisgarh — (2001
9 SCC 618, the Supreme Court held in paragraph 20 “Instigation is to
goad, urge forward, provoke, incite or encourage to do ‘an-act’. To
satisfy the requirement of instigation though it is not necessary that
actual words must be used to that effect or what constitutes instigation
must necessarily and specifically be suggestive of the consequence. Yet
a reasonable certainty to incite the consequence must be capable of
being spelt out.....”, ) )

15.  Instigation, Ifeel is also the creation of an environment, apparent or
subtle, where the person so instigated is compelled to act in a particular manner
on account of such instigation. Instances of insti gation or what constitutes

instigation can never be straight jacketed and the same will have to be construed
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in every case from the attending facts and circumstances that are specific to
that case.

16.  Cruelty in the matrimonial home, to the extent that it compels a wife to
commit suicide, is unique and distinguishable from other instances 6f abetment
to suicide as the same always happens behind closed doors of the matrimonial

_ home. The most credible witnesses of the offence are invariably the perpetrators

of the offence. It is practically inconceivable that a newly married bride would
maintain a diary noting therein the date and time of instances of cruelty being
committed on her and the instances'of demand for dowry by the husband and
his family members. Likewise, it is equally improbable that the parents and
relations of the girl so exposed to cruelty would also meticulously maintain the

- dates and narratives of the actions by the husband and in laws, amounting to

cruelty. No parent would think that their daughter would one day commit
suicide on account of cruelty inflicted upon her by the in laws. Therefore, if a
case arising from matrimonial cruelty or dowry demand, be it one under
Sections 498-A, 306 or 304-B, is to be quashed or the accused discharged,
only because it lacks in specificity with relations to date, time and nature of
act then a substantial number of the cases relating to 498-A and 306 must be
terminated at the very inception. Such cannot be the intent of the various
judgments of the Supreme Court.

17.  Thisis not to suggest that the power of discharge cannot be exercised
by the Trial Court or the plenary powers vested in this Court under Section
482 can never be exercised in relations to cases under S. 498-A and 306
IPC, but only to caution, that such powers may be exercised only in those
exceptional cases where there is no evidence at all against the accused or
where the evidence available is no evidence at all in the eyes of the law. At the
stage of discharge, the Trial Court only has to see if the evidence on record,
uncontroverted, raises a strong suspicion that the accused may have committed
the offence. In this regard, the judgment of the Hon'ble Supreme Court in
Union off India Vs. Prafulla Kumar Samal & Anr - AIR 1979 SC 366 &
1979 Cri.L.J 154 lays.down the law with great clarity wherein it held in
paragraph 7 that “The words ‘not sufficient ground for proceeding
against the accused’ clearly shows that the Judge is not a mere post
office to frame the charge at the belest of the prosecution, but has to
exercise his judicial mind to the facts of the case in order to determine
whether a case for trial has been made out by the prosecution. In
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assessing this fact, it is not necessary for the Court to enter into the
pros and cons of the matter orinto q weighing and balancing of
evidence and probabilities which is really his function after the trial
starts. A the stage of section 227, the Judge has merely to sift the
evidence in order to find out whether or not there is sufficient ground
for proceeding against the accused. The sufficiency of ground would
take within its Jold the nature of evidence recorded by the police or the
documents produced before the Court which ex Jacie discloses that
. there are suspicious circumstances against the accused so as to frame
acharge against him”, Thereafter in paragraph 10 of the same judgment,
the Supreme Court lays down: “10. Thus, on a consideration of the
authorities mentioned above, the Jollowing principles emerge: (1) That
the Judge while considering the question of framing the charges under
Section 227 of the Code, has the undoubted power to sift and weigh
‘the evidence for'the limited purpose of finding out whether or not a
prima facie case against the accused has been made out, (2) Where the
materials placed before the Court discloses a grave suspicion against
the accused which has not been properly explained the Court will be
fully justified in framing a charge and proceeding with the trial, 3)
The test to determine a prima facie case would naturally depend upon
the facts of each case and it is difficult to lay down a rule of universal
application. By and large however if two views are equally possible
and the Judge is satisfied that the evidence produced before him while
giving rise to some suspicion but not grave suspicion against the
accused, he will be fully within his right to discharge the accused, (4)
That in exercising his jurisdiction under section 227 of the code the
Judge which under the present code is a senior and experienced Court
cannot act merely as a post office or mouth piece of the prosecution,
but has to consider the broad probabilities of the case, the total effect
of the evidence and the documents produced before the Court, any basic
infirmities appearing in the case so on. This however does not mean
that the judge should make a roving enquiry into the pros and.cons of
the matter and weigh the evideice as if he was conducting a trial”.

18.  'Inthe specific facts and circumstances of the present case, it must be
fairly stated that the evidence on record does.not disclose the demand for
dowry. The Ld. Counsel for the Petitioners has stated that the deceased
é};:ommitted suicide only over the trivial incident of not being allowed to go with

% -
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_her brother on the date of the incident. Undoubtedly, that does appear to be
the causa causans, however, as observed in paragraph 11 supra, there are at
least three witnesses who have spoken of beatings being inflicted on a
continuous basis upon the deceased by the Petitioners herein, one instance in
which the witnesses themselves have seen the Petitioner No.1 beating the
deceased and the deceased herself having told the witnesses that all the
Petitioners herein beat her and abuse her regularly. Now whether the said
allegation is true or false and if true whether the said environment at her
matrimonial home was such that the last incident where she was not allowed
to go with her brother on account of which the deceased is alleged to have
committed suicide, was the last straw that broke the camel’s back or whether
the same was an instance of the deceased being hypersensitive, as suggested
by the Ld. Counsel for the Petitioners, can only be deduced in trial.

19.  Under the circumstances, I do not find any illegality or perversity in
the impugned order and dismiss this petition. The Trial Court shall proceed
with the trial completely uninfluenced by this order, bearing in mind that the
observations of this Court on the evidence on record is based on a prima
facie appreciation of the same and the same shall not be considered by the
Ld. Trial Court while conducting the trial.

Petition dismissed.

LL.R. [2016] M.P., 2577
CRIMINAL REVISION
Before Mr. Justice Anurag Shrivastava
Cr.R. No. 229/2014 (Jabalpur) decided on 9 May, 2016

'SHRISHKUMAR MISHRA ...Applicant
Vs. :
- STATE OF M.P. ...Non-applicant

Penal Code (45 of 1860), Sections 294 & 307 and Criminal
Procedure Code, 1973 (2 of 1974), Sections 397 & 401 -~ Framing of charge
- Attempt to murder - Dispute arose on parking of the car - Driver was
asked to remove the car - On intervention of the complainant, applicant
started abusing him and he brought a knife from his medical shop and
gave knife blow on abdomen of the complainant - Held - Evidence collected
by the prosecution prima facie establishes that the injury is caused by
knife on vital part of the complainant - The strong suspicion arises against
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the applicant for commission of offence /S 307 of IPC - Trial Judge has
rightly framed charge u/S 294 & 307 of the IPC and 25(1-B)(b) of the
Arms Act - Revision is dismissed. (Paras S & 8)

TUE GIETT (1860 BT 45), TINIY 294 ¥ 307 U TUF FlHaAT ALl 1973
(1974 &7 2). GIRIV 397 T 401 — JRIY [RrT 341 Smar — sear &7 9959 —
FR G Y P! AR {3417 ST g — U AEF Bl BR g ¥ BET
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Tq 307 AT AT AfH ) ey 25(1—)() S siavta sfag w7 d ey
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Cases referred:

AIR 2010 SC 597, AIR 2009 SC 9, AIR 2012 SC 431.

Mahesh Prasad Shukla, for the applicant.
Akshay Namdeo, P.L. for the non-applicant/State.

ORDER

ANURAG SIIRIVASTAVA, J. :- This revision under Section 397/401 of
the Code of Criminal Procedure is directed against the order dated 12.7.2013
passed by the learned Sessions Judge, Singrauli in Sessions Trial No.26/2013,
by which the charges under Sections 294 and 307 of the Indian Penal Code
and Section 25(1-B)(b) of the Arms Act, have been framed against applicant/
accused.

2. As per the prosecution story, on 22.9.2012 at about 9:30 a.m. in
Village Waidhan, complainant Chandrabushan Singh alias Raju Singh, while
returning from Singrauli Railway Station stopped his car near the medical store
of applicant/accused Shrish Kumar Mishra and went to a fruit juice shop.
Meanwhile, the applicant came near the car and told Driver Satish to remove
the car, which was parked in front of his medical shop, otherwise he would
break the glasses of the car. Hearing this, the complainant came on the spot
and tried to intervene into the matter. The applicant got angry and started
abusing him, when complainant tried to interrupt him. Thereafter, applicant
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'went to his shop and brought a knife and in order to kill the complainant
stabbed him in his storhach and-caused injury. The complainant was taken to
nearby Waidhan Hospital, where he was medically examined and as his
condition was not stable, he was referred to Nehru Hospital Jayant, where he
was-admitted. The report of the.incident was lodged by the complainant on
the same day at Police Station Waidhan. The police registered the offence -
against the applicant. The complainant was medically examined and after usual
investigation, the charge-sheet was filed.

3. It is argued by the learned counsel for the applicant that complainant
has not received any grievous injury, but his father is working as Senior Doctor
in Waidhan Hospital, therefore, due to his influence the treating doctor in
MLC report has described the injury of complainant as dangerous to life.
This report is not reliable because subsequently in Nehru Hospital, Jayant,
the treating doctor in his report was not able to describe the nature of injury
whether it is grievous or not. Therefore, the MLC report of doctor of Waidhan
Hospital becomes suspicious. The complainant was discharged from the
hospital within one day. Therefore, the injury of complainant seems to be
simple in nature. Prima facie there is no evidence on record, which shows
that the applicant had caused injuries to complainant with intention to kill him.

4. It is also submitted by the learned counsel for the applicant that at the
time of the incident complainant party had assaulted the applicant and caused
injuries to him in his shop. The applicant lodged the report against the culprits,
but it was not registered by the police, then he had made a complaint to the
Inspector General of Police, Rewa, against in-activeness of the police and
thereafter, on 25.10.2012 the police registered an offence under Sections
294, 323 and 506/34 against the complainant and two other persons. A copy
of this first information report is filed as Annexure A-5. Therefore, the report
lodged by the complainant becomes suspicious and prima facie no case is
made out against the applicant under Section 307 of the Indian Penal Code.
The learned trial Court has wrongly framed the charge under this section,
therefore, the impugned order is hable to be set aside and applicant may be
discharged. o

5. On perusal of the first information report and other documents relating ‘
to the sessions trial prima facie it appears that the dispute arose on parking
of the car by the complainant, near the shop of applicant. The applicant asked
the driver of the car to remove it and some hot talks between them took
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place. The complainant tried to intervene there and then the applicant started
abusing him and he brought a knife from his medical shop and gave knife blow
on abdomen of complainant. The ML report of this hospital, Annexure A-3,
which has been given by the Government Hospital, Waidhan shows - “the
injury caused by the pointed and sharp object, dangerous to life.” Thereafter,
complainant was taken to Northern Coal Fields, Nehru Hospital Jayant, where
he was medically examined. The MLC report, Annexure A-4, also confirms

.an incised wound in right side of abdomen caused by sharp object. Here the
doctor has given opinion regarding the nature of i Injury as - “it may be of
gtievous nature”. Generally in case of stab wound the nature of i Injury cannot
be ascertained by external examination only. It requires internal examination
to find out whether any vital organ is affected/damaged or not. Therefore,
medical report, Annexure A-4, does not rule cut the possibility of grievous
injury. Thus, from both the medical reports it appears that the injury was caused
by some pointed sharp weapon on the stomach of the complainant. In the first
information report, complainant has categorically stated that the applicant.
caused this injury in order to kill him. The applicant brought the knife from his
shop in order to assault the complainant and caused injury on his vital part of
the body. A deep stab wound caused on stomach/abdomen is capable of
causmg death. Hence, prima facie it can be inferred that applicant has caused
this injury to complainant with intention or knowledge of above facts,

6. The Supreme Court in the case of Ratan Singh Vs. State of M.P.,
- AIR 2010 SC 597 in pars (sic:paras) 6 and 7 has held that :-

“6.1t is sufficient to justify a conviction under Section 307
ifthere is present an intent coupled with some overt act in execution
thereof. It is not essential that bodily injury capable of causing
death should have been inflicted. The Section makes a distinction
between the act of the accused and its result, if any. The Court
has to see whether the act, irrespective of its result, was done

. withthe intention or knowledge and under circumstances mentioned
\ inthe Section. Therefore, an accused charged under Section 307
IPC cannot be acquitted merely because the injuries inflicted on

the victim were in the nature of a simple hurt.

7. This position was highlighted in State of Maharashtrav.
Balram Bama Patil and Ors. (1983 (2) SCC 28) : (AIR 1983
SC305), Girija Shanker v. State of Ultar Pradesh (2004 (3)
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SCC 793) : (2004 AIR SCW-810), R. Parkash v. State. of
Karnataka (JT 2004 (2) SC348) : (2004 AIR SCW 815) and -
. State of M.’ P. v. Saleem alias Chamaru and Anr. (2005 (5)
SCC.554) : (2005 AIR SCW 3511) and, State of Madhya
" Pradesh v. Imrat and Anr., 2008 (11) SCC 523 : (2008 AIR
SCW 4993)” , N

7. Ttigsettled law that at the stage of framing of charge, the probative’ value
of material on record cannot be gone into. There may be discrepancy regarding
time of examination of complainant at both hospitals but it could be explained ’

during trial by prosecution. At this stage, the defence of applicant/accused or the -
documents relating to counter FIR lodged by applicant cannot be looked int6.
Hon'ble Supreme Court in the case of Sanghi Brothers-(Indore) Pvt.Ltd. Vs.
Sanjay Choudhary, AIR 2009 SC 9 hasheld that if there is prima facie suspicion
about commission of offence and involvement of accused found from evidence
collected during investigationthen the charge can be framed against the accused.

In dshish Chaddha Vs. Smt..Asha Kumari, AIR 2012 SC 431 it is held that
High Court in its revisional jurisdiction cannet apprise the evidence. It is the trial
court which has to decide whether evidence on record is sufficient tomake outa
prima facie case against the accused so as to frame charge against him. Pertinently,

" even the trial court cannotconduct roving and fishing inquiry into evidence. It has

only to.consider whether thé evidence collected by the prosecution discloses
prima facie case against the accused or not, :

8. ‘ In the' present cas, perusmg ev1dence collected by prosecutlon and

the strong suspicion arises against the apphcant for commission of offence_
under section 307 of IPC; therefore, the learned Sessions J udge has rightly
framed the charge against the applicant under séctions 294, 307 of the Indian
Penal Code and section 25(1-B)(b) of the Arms Act. There is no 1IIegal1ty in
the 1mpugned order

9. * Htisalsomade clearthatthe observations made in this order regarding
facts of the case is not binding upon the trial court. :

10.  Therevisionis, therefore, dismissed. .

Revision dismissed.
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LL.R. [2016] M.P., 2582 .
o . CRIMINAL REFERENCE -
Before Mr. Justice Rajendra Menon & Mzr. Justice S.K. Palo
Cr.Ref. No.'6/2015 (Jabalpur) decided on.1 February, 2016

- INREFERENCE . ’ ...Applicant
Vs.
RAJESH VERMA & anr, . ...Non-applicants

(Alongwith Cr.A. No. 2516/2015)

A. Penal Code (45 of 1860), Sections 302/34, 376 D & 201 -
Prosecutrix - Aged 10 years - Subjected to rape & murder - Three
accused persons - Trial Court --Death sentence - Reference & appeal -
Facts - Prosecutrix visiting shop of one of the co-accused persons for
purchasing grocery items - Subjected to gangrape & murder by
strangulation through rope - Dead body recovered in a Gunny bag from
awell - Circumstantial evidence - Same Gunny bags & rope found from
the house of one of the accused persons - Injuries on .the body of
accused persons found with no explanation - DNA profile from private
part of prosecutrix matched up with DNA of all the three accused
persons*- Evil smell coming out from the wheat straw kept in the house
of one of the accused persons where body of the prosecutrix was kept
for sometime - Held - Circumstantial evidence is complete in all other
hypothesis and it only leads to sole conclusion of guilt of the accused
persons - Judgment of conviction pronounced by the Trial Court upheld
- Rarest of Rare cases - Parameters - Individual role played by each of
the accused persons in the crime is not clear - Sentence of death penalty
commuted to life imprisonment - Appeal allowed as above and reference
answered accordingly. . (Paras 17 to 20 & 26 to 28)
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B. Penal Code (45 of 1860), Sections 302/34,376 D & 201 -
Circumstantial evidence - Conviction Parameters laid down. (Para 26)

g 7Us wiedr (1350 BT 45), GTOY 302/34 376 &t 7 201 —
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Cases referred:

" Laws (SC)-2013-4-38,2012 Legal Eagle (SC) 150, Cr.A. No. 1292/
2015 décided on 11.12.2015 (DB), (2013) 7 SCC 263, (1984) 4 SCC 116,
(2005) 3 SCC 114, (2001) 2 SCC 28, (2010) 1 SCC 58, (2012) 4 SCC
107,-(1998) 3 SCC 625, o .

Ajay Kumar Shukla, G.A. for the State.
PK. Mishra, for the non-applicants in Cr.Ref. No. 06/2015 & for

the appellants in Cr.A.No. 25 1 6/2015.

| JUDGMENT R
. The Judgment of the Court “was delivered by :

. S.K.Paro, J. :- This Criminal Reference No. 06/2015 is listed before this

Courtagainst the death penalty with fine of Rs. 2,000 dated 27.08.2015t0
each of the appellants imposed by the 1st Additional Session Judge, Panna,
District Panna in Session Trial No. 25/2013 recording  finding of guilt against
the appellants for offence punishable under Section 302 read with Section 34
LP.C. The appellants are also convicted under Section 376 (DY IPC and
awarded life imprisonment to each convicted persons with fine of Rs. 2, 000/ -
-. In default of payment of fine, the appellants are to undergo two months
rigorous imprisonment in each of the Sectlon ~
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2.2+ The appellants are also held guilty under Section 201 of the I.P.C and
sentenced to seven years rigorous imprisonment with'a fine.of Rs. 1,000/
each;in lieu of fine, they are'to undergo additional ri gorous imprisonmerit-for
onemontheach..» ~ .- st ey ‘

3 o Crnmnal Aﬁﬁeal N;o.,iSll 6/20 15; hasbeen filed By ;ﬂe aplsél__lént:s Rajesh

chi_né and Ram Sajeévan Verma bé'ing. égg;_'icved by the aforesaid judgment,

convictionandsentence. . A
4.5t Asboththe cases:arise out of the same’judgment, itivolved comriion
issues, they are heard and being decided analogously. The appellants have
prayed for allowing the appgg} by,setting_aside the impugned judgment and to
acquit them from the charges urging various factsand grounds.

5 . Therclevant facts in relation te the prosecution case are briefly stated
are that on 8.05.2013 dt about 9:30 .M, Kamlesh (PW 3) the fathier of the
victim approached Policé Station Saleha and lodged a report 0 the effect that
his daughteraged aboit ten years is found missing. The Assistant Sub-Inspector
Kesari Prasad (PW, 11) registered the niissing report 0/13 which is Ex. P/5.
On 13.05.2013 at about 10:00 a.ri, Ram khilawan, (PW'6) a resident of
village Jamarai came to the Police Station Saleha and intimated the Police that
a gunny bag was séen floating in his well, wherefrom evil smell is coming out.
Sub-Inspector M.R. Bagen (PW 22) wrote the information at Sahha No. 396
marked as Ex.P/48. He went to the village to verify the information. He found
a body floating in the well. The body was pulled outin presence of Panch
- witnesses and a panchnama Ex. P/22 ‘was ‘drawn and also prepared a
panchnama to the identification of the_‘dqa_d_ body marked as Ex. P/2 and
recovery panchnama Ex. P/7. He also prepared spot map Ex. P/8, drawn a
Dehati Nalishi Ex, P/50 and Merg Intimation Ex. P/49. Shri M.R. Bagen (PW
22) senit notice to the witnesses and prepared inquest report Ex. P/4. He.also
recovered two plastic cement bags, one litre water of the well.in a plastic
bottle, by drawing Ex. P/23. The body of the Victim was sent for postmortem
vide Ex. P/51.. Dehati merg Ex. P/49 and dehati nalishi P/S 0 was sent to
Police Station Saleha. On the basis.of this, ASI Keshari Prasad (PW 11)
registered Merg Intimation No. 18/13 Ex. P/24 and registered Crime
No."55/13 on 13.05.2013. A team of doctors comprising Dr. Yogesh Yadav
{PW-13), Dr. Smriti Gupta conducted a short.post mortein and prepared
report Ex. P/33. They examined the dead body; furnished an elaborate post
mortem report which is Ex. (P/34). The medical team preserved viscera,
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- collected femur bone of the left leg, prepared four vaginal slides and handed

them to the constable of P.S Salecha. They also handed over the rope and
clothes of the victim in sealed condition. These matenals were seized by
Kesar1 Prasad (PW 11) SIof Police Statlon Saleha on 14. 05 2013

6 The birth records of the victim was.collected from Govt Mlddle
School, village Jamrai by the Invéstigation Officer vide seizure memo Ex. P/29.
The statements of the .witnesses were recorded- during the course.of
investigation. M.R. Bagen (PW 22) had gone to the house of Dakhhan Verma
the father of the accused Rajesh from where he observed evil smiell coming
out from the straw (fodder) stored in attari (a room in which fodder etc. are
kept). Later, it was known that the dead body was allegedly kept: there for
sometime. He prepared panchnama Ex. P/13 and P/14. Accused persons
were arrested on 16.05.2013, Memorandum Ex. P/ 9 and Ex. P/10 were
recorded and plastlc cement bag, nylon rope, straw of wheat mixed with
gram, terricott pant, terricott shirt were recovered from accused Ra_l esh. A
terricott pant and a shirt were also recovered from accused Ramsajlwan as.
per seizure memo P/11 and P/12. The accused persons were sent for medlcal
examination. Dr. Yogesh (PW 13) exarmned them on '16.05.2013 and prepared
report Ex. P/35 and P/36. He also prepared semen slides of both the accused
persons collecting their underwears and handed them ovet to the constable in
sealed condition. Dr. Mahesh (PW 14) collected the blood samples of the
accused persons after preparing 1dent1ﬁcat1or1 forms on 16.06.2013 at D1str1ct
Hospital Panna and handed over the same to constable Rajkumar (PW 18).
M.R. Bagen (PW 22) seized the blood samplés as per Ex. P/47 on productlon
of the same by Rajkumar (PW 18) on the same day.

7 The materials seized from spot, collected from Medlcal Oﬁicer seized
from the accused persons etc'in sealed cond1t1ons were sent .for FSL
examination through Superintendent of Pohce Panna vide letter Ex. P/40 dated
16.06.2013. After receiving FSLreport Ex. P/42, P/43 and P/44 as well as j'
Ex. P/46, the policehas ﬁled the charge sheet to set the cnmmal law in mot1on

8 It would be appropnate to mentlon here that a’ thlrd accused Manish -
Verma also said to be responsible forthe crime. But Manish having found to
be Juvemle charge sheet against him was filed before the Juvenilé J ustlce
Board

9 . " The learned trial Court after analyz.mg the evidence held the appellants
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guilty and sentenced them as stated above by the impugne_d judgment.

10 Learned counsel for the appellants has drawn our attention to various
provisions and the statements of the prosecutrix witnesses stating that the-
prosecution has failed to establish the offence. He also referred to case laws
of Tejinder Singh @ Kaka Vs. State of Punjab reported as Laws (SC)-
2013-4-38, Govindaraju @ Govinda Vs. State reported in 2012 Legal °
Eagle (SC) 150 and judgment rendered i co-ordinate Bench of this Court in
Criminal Appeal No. 1292/2015 in the case of Phoolchand Rathore Vs.
State of M.P decided on 11.12.2015.- :

11~ Learned counsel for the appellants has drawn our attention to the
statements of the prosecution witnesses and tried to convince us that the whole
case is based on circumstantial evidence and the prosecution has failed to
prove beyond reasonable doubt the guilt of the accused persons. The seizure
memos have not been proved in accordance with the law and the FSL report
has been found proved without examining the person who conducted the test.
It is strongly contented that the court below has passed its findings on
presumptions, surmises and conjectures, therefore, is liable to be set aside.
He contended that as there is no direct evidence, the circumstantial evidence
should be unimpeachable whereas no such unimpeachable evidence is available
on record, therefore, the learned trial Court erred in holding the appellants * .
guilty, is liable to be set aside. The learned counsel for the appellants has also
argued that the appellants are young men of tender age and have no criminal
record but without considering the above, the learned trial Court has imposed

. harsh and excessive sentence.

12 The age of the victim plays an important role in a criminal trial. Hon'ble
the Supreme Court, in the case of 4dshwani Kuamr (sic:Kumar) Saxena Vs.
State of M.P. 2013, SC 553, has held that in every case concerning a child or _
juvenile in conflict with law the age determination enquiry shall be conducted
by the Court seeking evidence by obtaining (i) matriculation or equivalent
certificate if available and in absence whereof (ii) the date of birth certificate
from the School "other than a play school" the first attended and in the absence -
whereof (iii) birth certificate given by a Corporation ora Municipal Authorities
or a Panchayat. )

13 In the case of Jarnail Singh Vs. State of Haryana (2013) 7 SCC
263, Hon'ble Supreme Court has made it clear that Rule 12 of the J uvenile

%

~
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Justice Act 2002 should be the basis for determination of age of the child
victim as well-as the child in conflict with law. In scheme contemplated under
Rule 12 (b), it is not permissible to determine the age in any other manner.
Therefore, the matriculation of equivalent certificate if available can be
considered. In these options the date of birth certificate from the school other
than a play school, the first attended may be taken into consideration.

14 Vishwanath Pratap Verma (PW 12) is the Headmaster, Govemment
Secondary School, village Jamarai, who has issued the certificate Ex. P/27
on 6.8.2013, on the basis of the admission register of the school. The admission
register is maintained by school in its normal course of business. This register
Article 1 and Ex. P/28, is very relevant in this regard. Therefore, when this.
register is available, the date of birth of the victim may be safely held as
entered.in the record Ex.'P/28, in which the date of birth of the deceased
victim is mentioned as 02.07.2003. The incident took place on 08.05.2013,

. therefore, on the date of incident the exact age of the victim was ten years,’

ten months and seven days. Therefore, the leamed trial Court has nghtly held ’
the victims' age as below ten years.

15+ Itwouldbe essentlal to examine the circumstances which allegedly
constituted the crime. It also indicates that the deceased victim gir]l used to
visit the shop of accused Rajesh Verma to bring groceries and used to visit
the house of accused Ramsajeevan for watching television, as has been stated
by Rajkumari (PW 2). The dead body has been recovered from the well,"
which was identified by Heeralal (PW 4) the grandfather of the victim and
mother of the deceased Rajkumari (PW 2). It could not have been an accidental
death because the dead body was tied by nylon rope at the trunk and a thin.
rope of about 49 c.m was tied at the neck gave ligature mark.

16 - The medical Officer Dr. Yogesh Yadav (PW 13) who performed the
post mortem of the deceased has opined that deceased has undergone sexual
assault. In the short DNA report, Ex. P/33, Dr. Yogesh Yadav and Dr. Smriti
Gupta have opined that the deceased has undergone sexual assault The vaginal
walls separated about three fingers size. The interior and posterior fornices.
ruptured. In the post mortem report Ex. P/36 also it was noted that vaginal
introitus widely separated. Interior and posterior walls widely separated and
thigh men (sic:hymen) completely torn. Therefore, it seems that she had
undergone sexual assault. The most probable cause of death was asphyxia

- dueto strangulation. The v1scera material was preserved and femur bone of
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leg was also kept for diatem test. The FSL report Ex. P/43-with regard to

viscera show no chemical poison. The Medico Legal Institute, Bhopal

submitted its report dated 21.6.2014 Ex. P/46, that the bone of the prosecutrix

received from diatem test was found negative while water is found positive for

diatem test. This medical evidence corroborates the prosecution case and we

see no reason to disbelieve the evidence.of the medical Officer and the FSL
report. . : - ) :

17 . After theaccused persons were arrested including the juvenile in conflict
with law, Manish Verma, they were medically examined. The medical Officer,
Dr. Yogesh Yadav (PW 13) has stated.that applicant Ramsajeevan was
examiried on 16.5.2013. The scratch marks on the central part of the back
for anumber of different sizes were found. He also examined appellant Rajesh
and found old scar on left side of his left leg. These injuries are seven to ten
days old: No exaplanation has been offered by the defence as to how these
injuries.were received by the accused persons. This has to be remembered
that the incident took place on 08.05.2013 and the accused persons were
medically examined on 16.05.2013. He did not found any symptom which
would go to show that the accused persons could not perform sexual
intercourse. He prepared "setnen slides" and preserved their underweats, which
were later handed over to the constable. The slides, sealed packets of
underwears of accused persons were later seized from constable K.F. Singh
(PW 9). The blood samples of accused persons were collected by Dr. Mahesh .
(PW 14) on 16.06.2013 at District Hospital, Panna in connection with Crime -
No. 55/2013 of P.S. Saleha for the purpose of DNA test. The identification
form of the accused persons and the blood samples were handed over to

constable Rajkumar. These sealed blood samples were sent to DNA analysis
to the Director, Medico Legal Department of Gandhi Medical ‘College, Bhopal
vide letter dated 16.06.2013 marked as P/40 along with Ex. P/41 indicating
materials for test in sealed condition. : :

18 - = In the FSLreport the plastic bags seized from the spci by Ex. Article
A(i)and A (ii) and the plastic bags seized from the house of Rajesh Article
(K) were found identical in every respect. The seized rope Ex. (L) from the
possession of accused Rajesh was found identical in every respect to that of
the rope tied up in the dead body marked as Ex. G (1) and G (ii). - .

19 | The DNA rcport,’y\'%hicb is a‘sgci«cr'lltiﬂc piece of evitie}ice plaj an
““important role inrecent days in detecting a crime more scientifically. The chain
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of custody, the complete record of biological evidence from the place of its
extraction and up to presentation in the Court and its complete documentation
at every stage is complete.in the present case. Dr. Yogesh Yadav (PW 13)
prepared vaginal smear slides of the deceased was sent for DNA analysis to
FSL, Sagar along with the blood samples of accused persons-collected by °
Dr. Mahesh (PW.14). The report of DNA finger printing unit, FSL Sagar is -
Ex..(P/52). It would be pertinent to mention here that under Section 193:
Cr.P.C, these DNA finger prints are scientific reports and on 18.5.2013, the
report has been admitted in evidence, therefore, marked as Ex. (P/52). The
defence has not objected to the same. The objeétion of learned counsel for
the appellants in the appellate stage is that thie Officer who conducted DNA
finger print has not been examined, has no force for the reason that no objection
has been raised at the time of éxhibiting the same. More so no challenge has
been made to the seizures and no objection has been made to Dr. Yogesh
Yadav (PW 13) and Dr. Mahesh (PW 14) as regarding the collection of the
samples. The DNA test which can be considered as very scientific, conclusive
proof. The DNA profile prepared from vaginal smear of deceased fully matched
with the DNA of appellants Ramsaj eevan R'g esh and Jjuvenile conflict with
law. Mamsh Verma. The matching of the'mixed ma'e DNA proﬂlc prepared
from vaginal smear of deceased with DNA profile of the accused persons
make it crystal clear that no other persons except the accused persons had/
committed rape with the victim prosecutrix, who aged under sixteen years.

20 ° Theevidence of M.R. Bagen (PW 22) is very important to explain the
cucumstances He justified that during the investigation of the crime, he went
to the house of appellant Rajesh Verma and after search found straw wheat
inside the house (attari) from where an evil smell was coming out. He prepared
panchnama Ex. P/14 and evil smell panchnama P/13 in presence of
Ramkhilawan (PW 6) and Ramesh Verma (PW 16). These witnesses have
admitted their signatures in Ex. P/13 and P/14 and supported the version of
M.R. Bagen (PW 22). On information. of appellant Rajesh Verma,
memorandum Ex. P/9 dated 16.05.2013 was prepared. On this information,
a plastic cement bag bearing ISI-mark and nylon rope of length of about 15
meters, straw of wheat mixed with grarh, terricott pant and terricott shirt vide
seizure remo Ex. P/11 was seized. On the basis of memor'mdum statement
of appellarit Ramsajesvan Ex. P/10 dated 16.05.2013, he tecovered a terricott

pant and full shirt by seizure memeo P/12. Rarnkhilaveh (PW 6) and Ramesh - -

Verma (P A\ 16) admittsdithe signaturss m ns I u,muranrh m zmd seizurs.
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Ramesh Verma (PW 16) has supported the seizure and corroborated the
evidence of M.R. Bagen (PW 22). However, they have not supported Ex.
P/9 and P/10. But because, there is no inconsistency in the evidence of MLR.
Bagen (PW 22), the learned trial Court did not disbelieve or reject the evidence
of M.R. Bagen (PW 22). The matching of DNA profile and the matching of
the rope and the bags seized from the house of appellant Rajesh with that of .
the bag and rope found with the dead body cannot be termed as a co-incidence.
These are important piece of evidence which on meticulous examination are
corroborative evidence and cannot be overlooked. The vaginal smear and the
blood samples of the appellants have been kept in proper custody and was
sent for test without tempering. Therefore, cannot be questioned. '

21 The recovery of the dead body of the deceased from the well covered
in a cement plastic bag and the medical evidence show that the victim was
subjected to sexual intercourse and was found that she was subjected to
strangulation. Later the dead body was found in the well, has been proved by
the prosecution by cogent, reliable and unimpeachable evidence. The materials
collected from the spot as well as recovery from the house of appellant Rajesh
were identical on the scientific reason. The DNA test report matching the
DNA profile of appellant as well as the vaginal smear of the deceased are the
circumstances which are definitely and unerringly point towards the guilt of
the appellants.

22 Learned counsel for the appellants has repeatedly and strenuously
argued about extra judicial confession and cited the case of Tejinder Singh
@ Kaka Vs. State of Punjab (supra). The same is of no avail in the present
case as there is extra judicial confession in the present case.

23 Learned counse] for the appellants has submitted that the evidence of
Police Officer cannot be relied upon. He relied upon Govindaraju @ Govinda
Vs. State (supra) in which it is held that "it is settled law that, it is not the
number of witnesses that matters but it is the substance of evidence. .
Prosecution is not required to examine a large number of witnesses, if guilt of*
accused is brought home even by a limited number of witnesses." .

24 As has been classified in cited judgment, witnesses can fall in one of
the three categories, namely, wholly reliable; wholly unreliable; and, neither
wholly reliable nor wholly unreliable. In last category, there should be a cautious
approach and it should have to be seen that statement of such witnesses is
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corroborated, either by other witness or by other documentary or expert
evidence." : : o

25 Perhaps, this citation is more suitable to the prosecution in the present
case. The police officers and the witnesses who have examined, except the
witnesses who have not supported the prosecution story i.e. Keshkali (PW
7), Rambhajan Chaurasia (PW 15) and hearsay witness Sanjay Verma (PW
20), the evidence of all other witnesses stood the test of cross-examination
and evidence of these witnesses cannot be termed as unreliable, therefore,
the same cannot be rejected. :

26 In the present case, the test regarding the circumstantial evidence is
fully meted out. In Sharad Birdhichand Sarda Vs. State of Maharashira,
(1984) 4 SCC 116, which was later followed in many other cases including in
State of U.P. Vs. Satish (2005) 3 SCC 114, the Hon'ble Apex Court has
laid down that when the case rests upon circumstantial evidence, such evidence
must satisfy the following tests:-

(@) The circumstances from which an inference of guilt is sought to be
drdwn, must be cogently and firmly established.

(1) Those circumstances should be of a definite tendency unerringly
pointing towards guilt of the accused.

(@)  Thecircumstances, taken cumulatively, should form a chain so complete
that there isno escape from the conclusion that within all human probability
the crime was committed by the accused and none else; and

(iv)  The circumstantial evidence in order to sustain conviction must be
complete and incapable of explanation of any other hypotheses than that of
guilt of the accused and such evidence should not only be consistent with the
guilt of the accused but should be inconsistent with his innocence.

27.  The citation of Phoolchand Rathore (supra) is in different footing, In
the present case, as circumstantial evidence is complete and is capable of
explaining all other hypothesis than that of the guilt of the accused. The evidence
in the present case, not only is consistent with the guilt of the accused but is
inconsistent with the innocence of the appellants. It only gives rise the guilt of
the appellants. There is no suspicion or conjectures but with legal proof
produced by the prosecution it is clear, cogerit and unimpeachable leads to
sole conclusion of the guilt of the appellants.
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28 We, therefore, have no hesitation in holding the-appellants guilty ofthe
offences and, therefore, upheld the judgment pronounced by the learned trial
Court in so far as convicting the accused appellants.

29 The second aspect remains to be decided is whether it is.a rarest of
rare case in which the appellants are to be imposed death sentence?

30 Incontrovertibly, the judicial approach towards sentencing has to be
cautious, circumspect and careful. The Courts at all stages of trial and appeal
must therefore peruse and analyze the facts of the case and reach an independent
conclusion which must be appropriately and cogently justified in the "reasons”
or "special reasons" recorded by it for imposition of life imprisonment of death
penalty. The length of the discussion would not be a touchstone for determining
correctness of a decision. The test would be that reasons must be lucid and
satisfy the appellate Court that the Court below has considered the case in
toto and, thereafter, upon balancing all the mitigating and aggravating factors,
" recorded the sentence.

31 We are now adverting to the sentencing procedure prescribed by the
law. Under Section 235 (2) of the Code, the Court on convicting an accused
must unquestionably afford an opportunity to the accused to present his case
on the question of sentence and under Section 354 (3) record the extraordinary
circumstances with regard to the imposition of death sentence keeping in view
the entire facts of the case and the submissions of the accused. In doing so, if,
for any reason, it omits to do so or does not assign elaborate reasons and the
accused makes a grievance of it before the higher Court, it would be upon to
that Court to remedy the same by elaborate upon the said reasons.

32 In appropriate cases, this Court may opine to the contrary that the
facts and circumstances of the case do not require imposition of capital
punishment and the ends of justice would be achieved by a less harsh sentence,
it could accordingly commute the sentence awarded by the courts below.

33 In the present case, the leamed trial Court has recorded and discussed
the submissions made by the appellants before passing the order of sentence.
According to us, the mitigating facts and circumstances are as follows:-

(1) The appellants are not hardcore criminals;

(ii) They are not threat/menace to the society;
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(1ii)They have no criminal antecedént;

(iv)They are not anti-social elements; .

) The State has failed to prove that they are incapable of b_eir_lg reformed;

(vi) There is a Global move to-abolish death sentence. 138 countries have
abolished death sentence, while 59 countries including India have retained
death sentence (2009) 6 SCC 498.

(vii) Both thé appellants Rajesh Verma and Ramsajeevan Verma were twenty
one years old at the time of commission of offence, which may be said that
they were young, There is every probability that the appellants can be reformed
and rehabilitated. '

(viii)  All four main objectives which State intends to achieve namely
deterrence, retribution, prevention and reformation can be achieved by keeping
the appellants alive.

34. . Besides, the facts in toto and procedural impropriety, loomed large in
exercising such discretion. -

35 We are unable to accept the submissions made by the learned P.L that
the reasons mentioned by the trial Court while sentencing are sufficient to
consider it as rarest of rare case and impose them death sentence.

36 ' The Hon'ble Apex Court in a catena of cases has coﬁs’istently held
thatonly in those exceptional cases where the crime is so brutal, diabolical
and revolting so as to shock the collective conscious of the community, would
it be appropriate to award "death sentence." Since such circumstances cannot
be laid down as a straight jacket formula, it must be ascertained from case to
case, the legislature has left it open for the Courts to examine the facts of the
case and appropriately decide upon the sentence proportionately to the gravity
of the'offence. '

37 In Mohammad Chaman Vs. State NCT of Delhi (2001) 2 SCC 28,
the Hon'ble Apex Court in a case where the convict had raped a 1 Y2 year
child, who died as a result of unfortunate incident held that the crime committed
was serious and heinous, the criminal had dirty and perverted mind and had
no control over his carnal desire. Nevertheless, the Apex Court found it difficult
to held that the criminal was such a dangerous person that to spare his life
would endangerous the society, therefore. reduced the sentence to
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_ imprisonment for life.

38 In Sebastain Vs State of Kerala (2010) 1 SCC 58, the Hon'ble
Apex Court has held that the criminal had raped and murdered a two year old
child, He was found to be paedophile with "extremely violent propensities.”
He was earlier convicted for offence under Section 354 I.P.C for outraging
the modesty of a woman. Subsequently, he was convicted for serious offence
under Section 302, 363 and 376 of LP.C. The Apex Court.opined that the
convict also appears to have been tried for murder of several other children
but was acquitted in 2005 with benefit of doubt. Notwithstanding the nature
of the offence, as well as "extremely violent propensities,” the sentence of
death awarded to hirm was reduced imprisonment for the rest of his life.

39 In the case of Amit Vs. State of U.P. reported as (2012) 4 SCC 107

.in which a three year old child was subjected to rape, unnatural offence and
murder. The Apex Court held that the convict was found guilty of causing the
disappearance of evidence. The sentence of death awarded to him was reduced
to imprisonment for life subjected to remissions. The Apex Court opined that
there was nothing to suggest that he would repeat the offence and that the
possibility of his reform over a period of years could not be ruled out.

40 The present case is based on circumstantial evidence and with some
scientific evidence adduced by the prosecution, we have heldthe appellants
guilty for the rape and murder of the victim. In a similar case Ronny Vs. State
(1998) 3 SCC 625, the Hon'ble Supreme Court, on facts, held that it is
possible in a given set of facts that the Court might think even in a case where
dedth sentence awarded, the same need not to be awarded because of the
peculiar facts of that case like the possibility of one or more of the appellants
being responsible for the offence, less culpable than the otheraccused. In
such circumstances in the absence of there’being no material available to
bifurcate the case of each appellant, the Court might think it prudent not to
award extreme penalty of death. But then such a decision would raise on the
availability of the evidence in a particular case. Hon'ble the Supreme Court

further held that "from the facts and circumstances, it is not possible to predict
" as to who among thé three played which part. It may be that the role of one
has been more culpable in degree than that of the others and vice versa.
Wherein a case like this it is not possible to say as to whose case falls within
“the rarest of rare" cases it would serve the ends of justice if the capital
punishment commuted into life imprisonment. -
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41,  Onthe basis of above decisions of the Hon'ble Apex Court-and the
factual position inentioned by us, the miti gating circumstances elaborately given
by us, taking an over all view and considering the underlying principles of
sentencing jurisprudence, we are of the considered opinion that the sentence

.awarded to the appellants should be commuted to life imprisonment till the

rest of their life. _ ' '

42 The property seized be déstroycd after the appeal period is over.

43 The reference and the gﬁpeél' are disposed of in the aforésaid tcrins. |
' | \ Order.ac‘cordingly
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: , CRIMINAL REFERENCE _
Before Mr. Justice N.K: Gupta & Mr. Justice S.A. Dharmadhikari
Cr.Ref. No. 01/2015 (Gwalior) decided on 14 July, 2016

STATE OF M.P." ' ...Applicant -
Vs: . ' '
VEERENDRA - " L . --Non-applicant

(Alongiwith Cr.A No. 30/2015) _

" A. ' Criminal Procedure Code, 1973 (2 of 1974), Sections 227

& 228 - Framing of Charge - Held - No necessity to frame charge u/S
376-A of IPC, when the charges of Sections 302 & 376 of IPC were
framed, unless there was an additional effect of framing such a charge

for oragainst the accused. L : (Para9)

F. JVS’ gAT GIRGL 1973 (1974 BT 2), SRIE 227 T 228 —
ey fefaa fFar wrar - afafEiRe — w9 a9, B ©RT 302 U 376
& Haia Aty frfag frd @ 8t 9a e, @) O 376—Y @ Aqia
I i Rt W @ araeear T 2, W aw e atras @ freg
Qmmqﬁvﬁaﬁr&mﬁwwwaﬁﬁaﬁﬁﬁmﬂwmﬁl

. B. Criminal Procedure Code, 1973 (2 of 1 974), Section 311
- Recalling of witness - Held - On an application for recalling of
witnesses, trial court has to pass a speaking order that the prayer was
made with the purpose of causing delay or vexation or defeating the
ends of the justice - Framing of charge u/S 376-A of IPC creates an
extra B_urden upon accused and if the prayer of the appellant is not
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accepted for recalling of witnesses, then a prejudice is caused to the
appellant for not being given the advantage of Section217 of Cr.P.C: -
In such circumstances, the High Court held that the accused cannot be
convmted u/S 376-A of IPC. - ; (Paras 8&9)

‘& WWTW@W 1973 (1974 BT 2). ST 311 — art &
‘g garar arar - affeifRa - e’ g A 9@ g ARET W
RreROT =TT @t VW1 WHRL. AT UTika der wiee f5 g wnefar
fres ST DX AUAT GT T JAT AW P I3 ! {oa 37t @
FaterT @ @ U ofl — MEH. B R 376—¢ @ Iavia Ay faxfua fEd
wﬁﬁaﬁ‘gmwaﬁﬁﬁmﬁﬁhﬁm%@‘aﬁ:wﬁhﬁaﬁgﬂ
gemd W @ ardveneff @ wefr wWieR T @) W €, wa - arfiameff &t
gu¥. aﬁamzﬁwmrr:rﬁr&mﬁa%mwwmamq@m
—Qwﬁwﬁﬁaﬁmﬂﬁw#ﬁmﬁﬁﬁﬁaﬁm%mﬁqﬁaaﬁ
1.4 ¥, aﬁmam—t{a%amvfaaimmﬁmmml

C. Penal Code (45 of 1860), Section 300 - Murder - Even if 1t is .
presumed that the appellant was not intended to cause the death of the
deceased, but act of the accused in inserting his penis in the vagina of a
girl of about 8 years having short aperture with force and continued to
give jerks so that her uterus was torn and ruptured is an imminently
dangerous act and he should know that in all probablllty of such act, the
death of the prosecutrix would be caused and therefore his act falls within
thé fourth ingredient of Section 300 of IPC. ' (Para27)

7. gus widar (1660 BT 45), €T 300 ~ Fo4T ~ AMX qwT
SuaTRE o% Y foar o £ anfienedf &1 srer iy @9 gy FIRG B
o1 72 o, Wy R M @ 8 adl @) v s @ w2 A afy faw
¥ gaqd® e e wdw A auT FReY Ied AT Sue a6l
ARt o B o 3T AfE & g1 e WY 8 Saene
ofT oI SR AT WAT B WKy o7 P ¢Q wed ¥ Arer: At 3
qeg B A TE guley, S¥ET 9 @ed ALEN. aﬁamaooa%?ﬁa?
maaﬁuﬁﬁra%amﬁam%l

.D.  Penal Code (45 of 1 860), Sectmns 302 & 376 -
Circumstantial Evidence - Circamstances against the accused - Flrstly,
the accused chased the prosecutrix when she left the house - Secondly,
he was found by a witness coming out of the place of incident dusting
his clothes - Thirdly, dead body was recovered at his instance - Fourthly,
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-several injuries were found on the body of the decéased and semen

and sperms were found in hervagmal swab - Fifthly, death was homicidal
and blood was oozing out of the wounds of the deceased - Sixthly, a full
pant having stdins of blood was recovered from the accused - Held <~
The chain of circumstances is complete and accused was held guilty of
Sections 376(2)(i) & 302 of IPC and Section 6 of POCSO Act - Death -
sentence confirmed. . : : ’ (Paras 32 & 33).

24 TUS WIRTT (1860 BT 45), STINIY 302 T 376 — gffeifaor=r
wrer — sftgaa @ faeg WRRORET — verm:, - afried s =) @
frell, . affga 4 swar. fer o —. e, o weh. 2R S@
HCR | TER ATHR. 9. PUS! | g WS gY@ AT =~ gl
Sual FrEnddl e axme fear T — agefa, gfer @ TR W) o
iﬁéwﬁﬂs“ammzﬁﬁr'aﬁﬁﬁwqwqmﬂﬂ—ww
G931 Ara 99 AGfy @ oft wur qfer @ umt @ e o1 Rew 8
i"&'TﬂT YO@, W90 % gl ¥ Iw vF g9 e afrgam @ wew few

- afrfEiRe - uﬁﬁuﬁmaﬁﬂ@mq‘ﬁgﬁwmﬁaﬁ

'Frraer @ G a76(2)(i) T4 302 warm s aTEt @ qrESt B1-wEor
amﬁmaﬁamsﬁaﬂaﬁﬁmw e deRY AR |

E. Penal Code (45 of 1860), Section 53 - Rarest of Rare
Cases.- Circumstances against the acéused - Accused being near
relative of the deceased, who was a minor girl of about 8 years,
committed rape and thereby commltted her death - Injury to the
deceased whereby the uterus was almost smashed like vegetable and
permeal tear show the gruésome manner of the offence - Held - Such
cruelty towards a young child is appalling - The act of the accused was
monstrous and invited extreme indignation of the community and
shocked the collective conscious of the society - The case falls within
the rarest of the rare category. oot © .+ (Para39)
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) F o Crtmmal Trml “Effect of absence of DNA Test Held -
i DNA sample was not taken from the accused 1t would not be fatal to
the remalnmg evndence (Para 22)
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G.'  Medical Jurisprudence - P0551b111ty of injury on penisin - -
case of rape - Held - Dépends upon various factors - If a penis is.

_ inserted in vagina having small aperture skin covering glans penis may
be injured. - If penetration is done without any- injury, there is no
poss1b1hty of. gettlng any further m]ury T © . (Para24)
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H ' Practlce (Cnmmal) Remand of the case where charge
is wrongly framed Held No need to remand the case though the
charge u/S 376-A was found to be not sustainable - The accused was
found properly convncted wS302 & 376(2)(1) of IPC - It cannot be said
that unless a charge u/S 376-A of IPC i is proved the accused/appellant
cannot be effectlvely punished. "~ (Para 34)-
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B.K. Sharma, P.P. and J. M. Sahni, P.L., for the State
Ravindra Dixit, for the non-applicant in Cr.Ref.No. 01/2015 & for

 the appellant in Cr.A. No. 39/2015.

JUDGMENT

The Judgment of the Court was delivered by :
N.K. Gurrta, J. :- Since both the matters are connected and arise out of the
common judgment dated 27.12.2014 passed by the Il Additional Sessions
Judge, Dabra, District Gwalior (M.P.) in ST No.642/2014, the present
common judgment is being passed.

2.~ The appellant has been convicted of offence under Section 376-A,
302, 376(2)(1) of Indian Penal Code (for short “the IPC”") and under Section

. 6 of the Protection of Children From Sexual Offences Act, 2012 (for brevity

“the POCSO Act”) and sentenced to death sentence with a fine of Rs.2,00 0/-,
death sentence with a fine of Rs.2,000/-, Life imprisonment with a fine of
Rs.2,000/- and Life imprisonment with a fine of Rs.2,000/- respectively.
Being aggrieved by the aforesaid judgment, the appellant Veerendra has
preferred the present appeal (Criminal Appeal No.39/2015) whereas the
Additional Sessions-Judge, Dabra, District Gwalior (M. P) has sent the
reference for confirmation of death sentence.

3. ' Facts, in short, are that the deceased/prosecutrix was the daughter of
Laxmibai Batham (PW-1). On 19.09.2014, the deceased/prosecutrix, aged
8 years, was sent by Raju, the uncle of the deceased/prosecutrix, to fetch a
bundle of Bidi from the shop of Sunil and thereafter she was fouind missing.
Laxmibai (PW-1) had lodged a missing report, Ex.P-1. In the entire night,
she could not be traced. On the next day, Sub-Inspector- Shri B.L. Bansal
(PW-19) called the applicant Veerendra and his companions including Pappu
@ Patiram (PW-4). After some interrogation, the appellant Veerendra was
arrested and arrest memo-Ex.P-4 was prepared. He gave the information
about the dead body of the deceased and told the details of the incident. Shri
Bansal recorded the memio, Ex.P-5, under Section 27 of the Evidence Act.

Thereafter, Shri Jitendra Nagaich (PW-16), the Station House Officer of the
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Police Station, proceeded with the investigation and the body of the deceased/
prosecutrix was recovered from the abandoned house of the witness Jagdish
@ Jagan (PW-6). The dead body of the deceased/prosecutrix was sent for
post mortem. Dr. D.C. Arya (PW-10) and lady doctor Asha Singh have
performed the post moitem on the body of the deceased. Along with other
particulars, they found so many injuries to the deceased/prosecutrix. There
was a perennial tear of 3.5 inches X 2.5 cms from private part to anal cavity.
There was swelling and congestion on whole private part of the deceased/
prosecutrix. Her uterus was found to be ruptured and was coming out of her

private part. Doctor collected the vaginal swab, nails, a portion of vaginal -

tissues etc and handed over to the concerned constable after sealing them
separately. The police recovered a full pant of the appellant from him and all
such articles were sent to the Forensic Science Laboratory. Ultimately, areport,
Ex.P-21, wasreceived in which some articles were found stained with human
blood and semen was also found on some of the articles. After due investigation,
the'charge-sheet was filed before the Additional Chief Judicial Magistrate,
Dabra, District Gwalior (M.P.) who committed the case to the court of Sessions
and ultimately it was transferred to Il Additional Sessions Judge, Dabra, District
Gwalior (M.P.).

4. The appellant abjured his guilt. He did not take any specific pleain
the defence. He has simply stated, under Section 313 of Cr.P.C., that he was
innocent and falsely implicated in the matter. No defence evidence was
adduced. ‘

5. Initially, the trial court had framed the charges of offence under Sections

364, 376(2)(1), 302, 201 of IPC and under Sections 3, 5 and 6 ofthe POCSO
Act but vide order dated 16.12.2014, the charge of offence under Section
376-A of IPC was added and Dr. D.C. Arya (PW-10) was recalled. The trial
court acquitted the appellant from the charges of offence under Sections 364A
and 201 of IPC but convicted and sentenced him as mentioned above.

6. We have heard the learned counsel for the parties at length.

7. The present case totally depends upon-thé‘circumstantial evidence
and therefore it would be appropriate to examine each and every circumstance
of the case. Prior to such consideration, the objection raised by the learned
counsel for the appellant relating to provision under Section 217 of Cr.P.C.
should be considered. Learned counsel for the appellant has submitted that

™
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after examining all the witnesses, the trial court suddenly added the charge of
Section 376-A of IPC but thereafter the provision contained under Section
217 of Cr.P.C, was not followed though the learned counsel for the appellant
had requested for recalling of the witnesses but prayer of the appellant was

refused. In this context, the learned counsel for the appellant has referred the

order-sheet dated 16.12.2014 of the trial court in which thé prayer of the
defence counsel for recalling the witnesses was not accepted. It was mentioned
“on perusing the record it is clear that summoning the examined witnesses is
not for just decision of the case”, however, the prayer of the.prosecutor was
accepted and Dr. D.C. Arya (PW-10) was recalled. In this connection, the
learned counsel for the appellant has invited the attention of this Court to the
judgment passed in the case of “Vikas and others Vs. State of Madhya
Pradesh” [2001 Cri.L.J. 3665] in which it is held by the Madhya Pradesh
High Court that where an additional chargess framed against the accused
persons under Section 149 of IPC the court is not justified in rejecting the
application of the accused for recalling the witnésses for the purpose of cross-
examination. In this context, the judgment passed by the Apex Court in the
case of “Ranbir Yadav Vs. State of Bihar” [AIR 1995 SC 1219] may also
be referred in which it is held that the court may, however, deny such right if it
is of the opinion that the purpose is only-delay or vexation or defeating the
ends of justice. Similar right with the same safeguard is also conferred on the
prosecution, Court is not duty bound to ask the accused, after the charge has
been altered, to state whether he wishes to have any of the witnesses recalled
or re-examined and whether he wishes to call any further witnesses.

8. In the present case, when the learned counsel for the appellant had

prayed for recalling of the witnesses then it was for the trial court to pass a,

speaking order that the prayer was made with the purpose of causing delay
or vexation or defeating the ends of justice. The trial court has written a single
sentence that in his opinion the evidence on record was clear and therefore,
the witnesses were not required to be called for just decision of the case.

9. When the charges of Sectlons 302 and 376 of IPC were also framed
against the appellant then there was no necessﬂy to frame the charge under
Section 376-A of IPC by the tr1a1 court unless there was an additional effect
of framing of such charge foror agalnst the accused If charges under Sections
302 and 376 of IPC were framed and it was_ found that the deceased/
prosecutrix dled durmg the course of rape and the accused did not intend to

-~
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kill her then it was possible that crime of the appellant would be within the
purview of Section 304 of IPC and the trial court could not record a death
sentence against the appellant for any offence including Section 376 of IPC.
The provision under Section 376-A of IPC is a special provision enacted with
the object that if during commission of rape, accused inflicts any injury which

causes death of that.woman or causes woman to be in persistent vegetative

* state, though the accused did not intend to kill the decéased/prosecutrix even
then death sentence can be inflicted and therefore, when a special provision
was enacted and death sentence is provided for that offence then an opportunity
could be given to the accused for recalling of all the witnesses. It was for the
trial court to mention that prayer for recall was made only to cause delay or
vexation and it was not in the interest of justice but the trial court did not
mention any such reason in its order. As discussed above, the framing of charge
under Section 376-A of IPC creates an extra burden upon the appellant and

a death sentence could be recorded against him for offence of rape, even if .

effence under Section 302 of IPC was not proved and therefore if the prayer
of the appellant was not accepted for recalling of the witnesses then a prejudice
was caused to the appellant that he was not given the advantage of Section
217 of Cr.P.C. In the light of the aforesaid judgments passed by the Apex
Court and the M.P. High Court, the Additional Sessions Judge, has committed
an etror. in not following the provision contained under Section 217 of Cr.P.C.
and therefore, the appellant cannot be convicted for the offence under Section
376-A of IPC. In such a case, it would be appropriate for this Court either to
remand the matter to the trial court for compliance of the provision under
Section 217 of Cr.P.C. and to pass a fresh judgment or to consider the
remaining case except of charge under Section 376-A of IPC. Looking to
original charges and evidence, we do not find any reason to remand the case
fbr retrial of additional charge.

10.  In the present case, the first circumstance which goes against the
appellant is evidence of last seen. Thé deceased/prosecutrix was sent by Raju;
her uncle, to fetch a bundle of Bidi from the shop of Sunil. The witness Brajlal
PW- 2) and Pappu @ Patiram (PW—4) have stated that the appellant followed
her and thereafter she did not come back and was found missing. The learned
counsel for the appellant has submitted that Brajlal (PW-2) was the relative of
the deceased/prosecutrix being maternal grandfather and therefore he may be
a partial witness implicating the appellant in the case. If he had seen the appellant
who was chasing the deceased/prosecutrix then while lodging the missing report,

)
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such suspicion could be shown by him. However, such submission cannot be
~ accepted at this stage. If statements of Brajlal (PW-2) and Pappu @ Patiram -
(PW-4) are minutely considered then it would be apparent that Brajlal (PW-
. 2) was the common relative ofthe deceased/prosecutrix and the appellant.
Hence, he would not have thought against the appellant as to why he'was -
chasing the deceased/prosecutrix. However, since he had shown his suspicion,
therefore, Sub-Inspector Shri B.L. Bansal (PW-19) had called the appellant
as well as his companions including Pappu @ Patiram (PW-4)and started
interrogation. Pappu @ Patiram (PW-4), a friend of the appellant, has clearly
stated that the appellant gave him some money to fetcha bottle of liquor.
When he prepared pegs for them, the deceased/prosecutrix passed through
the way near the housé of Pappu @ Patiram (PW- 4) and according to him,
the appellant Veerendra did not consume liquor and he told Pappu @ Patiram
(PW-4) that he was returning soon and thereafter he followed the deceased/
prosecutrix. Pappu @ Patiram (PW-4) has clearly stated in para 1 and ¢ that
he was preparing drinks for the appellant Veerendra and one Rakes}i and
when the appellant Veerendra was called by the police, he and witness Rakesh
were also called to the police station which clearly indicates that the police
had suspicion upon these persons i.e. Rakesh, Pappu and appellant Vecrendra.

11.  IfBrajlal (PW-2) had not seen the appellant chasing the deceased/
prosecutrix then he could not have shown his suspicion against these three-
persons and police could not have called these three persons simultaneously
at the police station. A suggestion was given to the witness Pappu @ Patiram
(PW-4) that he had a dispute with the appellant relating to driving a rickshaw
but such suggestion appears to be hypothetical suggestion. If there was enmity
between Pappu @ Patiram (PW-4) and the appellant then it was niot possible
for the appellarit {0 give some money to the witness Pappu @ Patiram (PW-
4) and to have a cocktail party. Under thesé circumstances, the evidence of
Brajlal (PW-2) and Pappu @ Patiram (PW-4) is beliévable and the prosecution
" has proved beyond doubt that when the deceased/prosecutrix had passed
_through the house of the witness Pappu @ Patiram (PW-4), the appellant
started chasing h'e‘r_."Consequentli{, theAfa_ctilig 'of last seen is duly proved
against the appellant. T e
12.° Theélearned counsel for the appeliant has placed his reliance upon the
judgment passed by the Apex Court in the case of “Nizam.and another Vs.
State of Rajasthan? [(2016)1 SCC 550] in'which it is held that it is not



2604 State of M.P. Vs. Veerendra (DB) LL:R.[2016]M.P.

prudent to base the conviction solely on "last seen theory". Where time gap is
long it would be unsafe to base the conviction on the "last seen theory"; itis
safer to look for corroboration from other circumstances and evidence adduced
by the prosecution. The aforesaid judgment cannot be applied in the present
case because in the present case there was no time gap between the event of
last seen and the crime committed. Also, it is not a case in which no
corroboration of the evidence o6f last seen is available. There are also some
corroborative pieces of circumstantial evidence to prove the theory of last
seen. : a

13. " Second chcumétaﬁce against the appellant is the place, whete the dead
~ body of the deceased/prosecutrix was found. It was a ruin of a house and
nobody would ordinarily go inside that ruined house. J agdish @ Jagan (PW-
6), owner of that property, has stated that on that plot there were four rooms
and one courtyard but now it had turned into a ruin. One wall had fallen down
and therefore anybody could enter at that place. He had kept some sacks in

those rooms. The ruined house was located at'such a place where shouts and -

cry of the deceased/prosecutrix could not have been heard by anyone and
therefore it is proved by the prosecution that the place of incident was a remote

ruin and the appellant had knowledge about that place.

14,  The witness Madanlal (PW-12) has stated that at about 09:00 pm, he
saw the appellant coming out of that ruined house of witness J agdish @ Jagan
(PW-6) while removing dust and dirt from his clothes. Madanlal (PW-12)is
though a chance witness but not at all an interested witness. Learned counsel
for the appellant has submitted that the police has recorded the evidence of
Madanlal (PW- 12) with delay. However, it is proved by other prosecution
witnesses that since such crime was sensational the deceased/prosecutrix, a
girl child of eight years, was missing and at the time of recovery and seizure so
many persons had surrounded the place of incident and the investigation of
the case was a talk of the town and therefore the witnesses who knew about
such a fact which was not important otherwise in their opinion in the beginning
“would have visited the police station and told about the fact which they had
seen or observed. Hence, if Madanlal (PW-12) had not tendered the evidence
as a witness to the police, the police could not have imagined that Madanlal
had seen the accused coming out of that ruined house of J agdish @ Jagan
(PW-6) at about 09:00 pm. No enmity or bias of the witness Madanlal (PW-
12) is established with the accused and therefore there is no reason to discard

a)
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his testimony. Hence, it is proved by the prosecution that soon after the incident
the appellant was coming out of the place of incident. Though such evidence

- is not a direct evidence but the same is admissible under Section 6 of the .

Evidence Act and this is also a circumstance which goes against the accused.

15. . Sub-Inspector Shri B.L. Bansal (PW-19) and Brajlal (PW-2) have
stated that the appellant told about the entire incident and accepted to show
the place where he had hidden the dead body the deceased/prosecutrix. A
memo, Ex.P-5, was recorded. Thereafter, the Station House Officer Shri
Jitendra Nagaich (PW-16) went to the spot along with the witnesses and

.dead body of the deceased/prosecutrix was recovered as shown by the

appellant. The recovery was done before the witnesses Brajlal and Ganesh.
The learned counsel for the appellant has submitted that Brajlal was the
maternal grandfather or the deceased/prosecutrix and the given up wimess,
namely, Ganesh was the father of the deceased/prosecutrix and since no
independent witness was taken by the investigating officers the entire
proceeding of recovery of the body appears to be fishy. It is further submitted
that the appellant was called at the police station in the morning and without
recording his memo under Section 27 of the Evidence Act, he was arrested.
Also; after recording of the memo under Section 27 of the Evidence Act he
was not taken to the place of incident for a longer period and thereafter
investigating officer was changed and Shri Jitendra Nagaich (PW-16) had
completed the portion of recovery whereas various documents were found in
the handwriting of Sub-Inspector Shri B.L: Bansal and Shri Jitendra Nagaich
had appended his signatures on various documents. The objection raised by -
the learned counsel for the appellant is not acceptable. Such argument is
dependent upon the time of information given by the witness Shri Akhilesh
Bhargava, Senior Scientist of Mobile Unit of Forensic Science (PW-14) and

_ Shri Balkrishna Mehoriya Sub-Inspector, Photographs (PW-15). According

to these witnesses, they were intimated to come to the spot at about 04:00
pm when no memo of the appellant under Section 27 of the Evidence was
recorded. However, these witnesses were not on such a post so that they
could state about the exact time of information given to them but they have
accepted that at the time of recovery of body they were present at the spot,

16.  Inthis connection, the statement given by the Tahsildar and Executive
Magistrate Shri Deepak Shukla (PW-11) is important which explains
everything relating to objection raised by the learned counsel for the appellant.
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According to Shri Deepak Shukla (PW-11), Sub-Divisional Magistrate, Dabra,
District Gwalior (M.P.) called him and told that there was a problem of law
and order and therefore he should go to the police station. Law and order
problem could be created because eight years® old gitl child was missing and
the public was agitating that the police was not doing anything to trace the

child. Therefore, the Tahsildar Shri Deepak Shukla (PW-11) was sentto the

police station who has categorically mentioned that the appellant took the
police party and the witnesses to the spot. He removed some sacks and showed
the dead body of the deceased. Similarly, the evidence of Shri Sonish Vashishtha
(PW-5), a journalist, is equally important who has stated that on getting
information he went to the police station at about 4-5 pm and thereafter he
completed the videography of the recovery of dead body of the deceased/
prosecutrix. He also prepared the CD of the videography record and CD was
provided to the police which was recovered as seizure memo Ex.P-10. Shri
Sonish Vashishtha has also stated that the appellant at the spot went ahead,
removed some sacks and showed the dead body of the deceased. If Ganesh
and Brajlal were the relatives of the deceased/prosecutrix then still journalist
Shri Senish Vashishtha (PW-5) and Executive Magistrate Shri Deepak Shukla
(PW-11) have corroborated the factum of recovery of the dead body and
they have categorically provided that the appellant removed some sacks and
got the dead body recovered from the spot. Hence, if the investigating officer
did not take any independent witness then it makes no difference in the present
case. A reputed journalist and an executive magistrate cannot be disbelieved.
Also the CD was recovered by the police relating to videography done by
Shri Sonish Vashishtha (PW-5) to prove that the dead body was shown by
the appellant after removing sacks.

17.  Sofaras the change of investigating officer is concerned, it would be

apparent that it was a sensational matter and the crowd had gathered in front

of the police station. The SDM sent the Executive Magistrate to control the
position of law and order then it was necessary for the SHO not to leave the
investigation with the Sub-Inspector Shri B.L. Bansal and to take investigation
in his own hands and therefore after recording the memo under Section 27 of
the Evidence Act if Shri Jitendra Nagaich (PW-16) had taken the investigation
in his hands and he obtained the assistance of Shri B.L.. Bansal (PW-19) then
itdoes not cause any prejudice to'the appellant. By the evidence of aforesaid
witnesses it is proved beyond doubt thai the dead body of the deceased/
prosecutrix was recovéred on the information given by the appellant. This isa
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grave circumstance against the appellant. In the case of “Jaharlal Das Vs.
State of Orissa” [AIR 1991 SC 1388], the Apex Court had laid that the
crucial circumstance is the discovery.of body at the instance of the accused.
In that case since no such circumstance was proved, the Apex Court acquitted
the accused but it was also held that the discovery of the dead body at the
instance of the accused is a crucial circumstance. Also in this connection the
judgment passed by the Apex Court in the case of “Mohd. Mannan alias
Abdul Mannan Vs. State of Bihar” [(2011) 5 SCC 317] may be referred in
which it is held that the discovery of body at the instance of the accused is the
most important circumstance. In the present case, it is one of the most important
circumstance that the body of the deceased/prosecutrix was discovered on
the basis of information given by the appellant Veerendra.

18.  The dead body of the deceased/prosccutrix was sent for the post-
mortem and Dr. D.C. Arya (PW-10) performed the post-mortem along with
Dr. Asha Singh and gave a report Ex.P-17. The learned counsel for the appellant
has submitted that since it was a body of the female child, therefore, the post-
mortem of the body should have been done by a lady doctor and she would
have been examined. Hence, the statement of Dr. D.C. Arya (PW-10) has no
much meaning. However, such contention cannot be accepted. When a team
of doctors including a lady doctor performs the post-mortem on the body of
a girl child and when a common report has been given by the doctors then
such report can be proved by any of the doctors and if report Ex.P-17 is
proved by Dr. D.C. Arya (PW-10), a male doctor, then it makes no difference.
According to Dr. D.C. Arya (PW-10), approximately eight injuries were found
on the body of the deceased/prosecutrix. She had blunt wounds on her little
finger, right thigh, left thigh and left side of private part. In this connection, the
inj ur\ies no.7 and 8 as mentioned by Dr. D.C. Arya (PW-10) before the trial
court were important. [t was mentioned that there was a perennial tear below
the private part which was continued up to anal cavity. Its size is 3.7 inches X
2.5 cms. Her uterus was ruptured and it was coming out of her private part.
According to him, all such injuries were ante-mortem in nature. Dr. D.C.
Arya (PW-10) coliected the vaginal swab, tissues from the private part, nails
of fingers etc. and referred them for Forensic Science Examination. The report
from FSL Ex.P-21 has been received. According to that report, in the vaginal
swab of the deceased/prosecutrix blood as well as semen and human sperms
were found. The post-mortem report given by Dr. D.C. Arya (PW-10) and
the FSL report Ex.P-21 indicate that the rape was comniitted upon the
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prosecutrix and her death was homicidal in nature. Such circumstance also

goes against the appellant.

19 Shri JitendraNagaich (PW-16) has proved the seizure memo Ex.P-8

by which one pant and shirt were recovered from the appellant and in the
report of the Forensic Science Laboratory, Ex.P-21, human blood was found
on the pant article “C”, however, serological part of the report Ex.P-21 does
not indicate about any blood-group etc. Learned counsel for the appellant
submits that it was not established that the semen found in the vaginal swab of
the deceased/prosecutrix was of the appellant or the blood found on his pant
was of the deceased/prosecutrix. In this connection, the reliance has been
placed upon the judgment passed by the Apex Court in the case of “State of
Uttar Pradesh Vs. Satveer and others” [(2015) 9 SCC 44]. In that case, it

was not proved that the blood stains which were found were of human origin.

In that case, it was not laid that if other corroborative evidence is available

then the same may be discarded on the basis of grouping of blood. The

reliance has also been placed upon the judgment passed by the Apex Court in

the case of “R. Shaji Vs. State of Kerala” [AIR 2013 SC 651] in which it is

laid down that a failure to trace the origin of the blood found on the weapon

then in such a case unless the doubt is of a reasonable dimension, which a

judicially conscientious mind may entertain with some objectivity, no benefit

can be claimed by the accused in this regard.

20.  However, in the present case, factual position is different. The other
strong circumstances are available against the appellant. In this connection,
the judgment passed by the Apex Court in the case of Kansa Behera Vs.
State of Orissa [AIR 1987 SC 1507] may be referred in which it is mentioned
that when the conviction is to be recorded only on the basis of blood stains
then it is for the prosecution to prove beyond doubt that blood found on the
articles of the accused should be of the deceased and hence blood group of
the blood found on the articles of the deceased should be ascertained but
when other eircumstances are available then absence of detection of blood
group is not fatal to other circumstances against the accused, specially that
human blood was found on his pant.

21.  Thelearned counsel for the appellant has also placed his reliance upon
the judgment passed by the Apex Court in the case of “State of Gujarat Vs.

Kishanbhai and others” [(2014) 5 SCC 108] in which the necessity of blood
group and DNA test was observed. However, in that case, the blood group of

.)
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~ the victim as well as the accused was the same 'as “B Positive” and therefore

need of DNA test was mentioned. But it was not laid in that case that in-
absence of any DNA report or grouping of blood no conclusion.can be drawn.
Under these circumstances, the law laid down in'the case of State of Gujarat
(supra) cannot be applied in the present case. Learned counsel for the appellant
has also invited attention of this Court to'the provisions of Section 53-A of
Cr.P.C. that DNA test of the accused with vaginal swab was to be done and
it was mandatory. In the absence of that DNA report, the accused cannot be
held guilty. Actually, Section 53-A of Cr.P.C., gives a dutyon the prosecution
to examine the accused of rape by medical practitioner. In this context, the
provision of Section 53-A(2) of Cr.P.C. may be reproduced as under:

“Section 53-A(2): The registered medical practitioner
conducting such examination shall, withour delay, examine such
person and prepare a report of his examination giving the
following particulars, narnely—

1. the name and address of the accused and of the person ‘
by whom he was brought,

2. the age of the accused,

3. marks of injury, if any, on the person of the accused,

4. the description of material taken from the person of

the accused for DNA profiling, and”
5. Other material particulars in reasonable detail.”

Perusal of sub-section (2) of Section 53-A.of Cr.P.C., it appears that
the medical practitioner is directed to give the particulars as mentioned in
sub-section 2 if he had taken any material from the person of the accused for
DNA profiling then such particulars should be given. In this prov151on itisnot
mentioned that DNA test is mandatory.

22.  Inthis connection, the judgment passed by the Apex Court in the case
of “Krishan Kumar Malik Vs. State of Haryana” [(2011) 7 SCC 130]
may be perused in which it is held that after the incorporation of Section
53 (A)in Cr.P.C., it has become necessary for the prosecution to go in for
DNA test in cases, facilitating the prosecution to prove its case against the
accused. But such necessity was shown to make the case full proof but it is



2610 State of M.P. Vs. Veerendra (DB) LL.R.[2016]M.P.

not observed that in absence of any DNA test the remaining evidence of the
prosecution shall be thrown away. Hence, if Dr. Harish Arya (PW-17), in his
report Ex.P-24, did not mention to take DNA sample of the appellant then it
makes no difference in the case. If DNA sample was not taken from the
appellant then it would not be fatal to the remaining evidence. Learned counsel
for the appellant has also submitted that tissues of private part of the prosecutrix
were collected by Dr. D.C. Arya (PW-10) and provided to the police but the
same were not transmitted to the Forensic Science Laboratory. In the
circumstances of the case, no further analysis was required of such tissues to
connect with the appellant and therefore, itappears that such tissues sample
was not sent to the FSL by the S.P. Concerned and it makes no difference.

23.  Dr. Harish Arya (PW-17), on examining the appellant, gave a report
Ex.P-24. He found four scratches on the face of the appellant.‘One was on
the left jaw, second was on left side of his neck, third was on his right cheek
and the fourth was below the angle of left jaw. No explanation was given by
the appellant as to how such injuries weré caused. In this connection, Brajlal
(PW-2) has categorically stated in para 2 of his statement that since there
were nail marks on the face of the appellant, he had a doubt upon the appellant
that he was the culprit. The learned counsel for the appellant submits that Dr.
~ D.C. Arya (PW-10) took the nails of the deceased for forensic analysis. But
such nails were not sent to the Forensic Science Laboratory. It is true that
such nails were not sent for FSL, however, since no sample of skin of the
appellant was taken by Dr. Harish Arya (PW-17) then by sending of nails if
any tissue of skin was found in those nails then sample of such tissues could
not be compared with and therefore non-sending of the nails to the FSL does
not create any adverse effect on the remaining evidence of the prosecution.

24.  Learned counsel for the appellant has also referred the evidence given
by Dr. Harish Arya (PW-17) in which he did not find any injury on the periis of
the appellant. No injury was found on the scrotum and thigh. It is, therefore,
submitted that if the appellant had committed rape upon a girl of minor age of
eight years then he would have sustained some injuries on his penis and since
no injury was found on his penis he was innocent and family members of the
prosecutrix would have implicated him falsely with the help of investigating
officer. In this connection, reliance is placed upon the judgment passed by the
Apex Court in the case of “Rahim Beg and another Vs. State of U.P.”
[AIR 1973 SC 343] in which it is held that rape alleged to have been committed

)
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by fully developed man on a girl aged 10-12 years who was virgin. The absence
of such injuries on the male organ indicates the innocence of the accused. -
However, such opinion was given on the basis of evidence given by Dr. Katiyar
who opined in that case that there were likely to be injuries on male organ of
the man in such intercourse. Actually, the injury on male organ depends upon
several facts. If a penis is inserted in vagina having small aperture skin covering
glans penis may be injured. If the penetration has been done without any
injury then thereafter committing the offence of rape, there is no possibility of
getting any further injury. Dr. D.C. Arya (PW-10) has found that there was a
perennial tear on the private part of the deceased/prosecutrix which indicates
that the skin and tissues of her private part were so soft that a big tear was
caused on penetration. Also, it was for the appellant to ask such questions to
Dr. D.C. Arya (PW-10) as well as Dr. Harish Arya (PW-17) to confirm that
in committing the aforesaid offence the appellant could have surely sustained
injuries on his penis or not. Also, it is established that the deceased child was

. therelative of the appellant who was under mental and physical control-of the

appellant and the appellant was in a position to manage the deceased/
prosecutrix so that at the time of insertion he would not get any injury on his
private part. Thereafter, the prosecutrix was.not in a position to resist. She
had to suffer only, hence, there was no possibility for the appellant to receive
any injury on his scrotum or thigh. Under these circumstances, looking to the
injuries caused to the deceased, it cannot be said that it was necessary in
committing the offence of such rape, that the penis of the appellant should
have been injured or injury must have been caused on the penis or other
parts. Hence, the law laid down in the case of Rahim Beg (supra) which
depends upon the opinion of Dr. Katiyar cannot be applied in the present
case due to different factual position.

25.  Learned counsel for the appellant has submitted that the trial court
has concentrated on an underwear found at the spot whereas it was not proved
beyond doubt that the underwear found at the spot was of the appellant. The

* contention of the appellant may be accepted because when the appellant left

the spot after putting on his clothes then it was not for him to leave the
underwear at the spot. It was for the prosecution to prove that the underwear
found at the spot was of appellant. Also, when the underwear was lying
separately and there was no indication of biood etc of the deceased on the
underwear its seizure has no much meaning. In the alternate, if underwear

“was of the appellant then he removed the underwear thereafter he committed
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the crinie of rape and thereafter he did not put on underwear again then there
was no.possibility of any blood stain from the origin of the deceased on that
underwear. The importance of seizure of underwear was only to show the
presence of the appellant on the spot but unfortunately it could not be proved
that seized underwear was of the appellant. -

26.  Learned counsel for the'appellant, at this stage, has also submitted
that initially Dr. D.C. Arya (PW-10) stated that the deceased had died due to
asphyxia but when he was recalled by the court he accepted that the deceased
could die due to injuries caused on her private part and uterus. If the appellant
had committed intercourse he could not imagine that the prosecutrix would
die dug to that injury and therefore offence of the appellant does not fall within
the purview of Section 302 of IPC, however, such submission cannot be
accepted. Dr. D.C. Arya (PW-10) found a linear wound having internal
haemorrhage present below the subcutaneous tissues having size of 8X2 cm
on left to right side of the neck. If" the appellant wanted to stop the noise and
the sound ofcry of the prosecutrlx then he would have closed the mouth of
the prosecutrix. There was 10 need to press her neck so hard that intérnal
haemorrhage was caused on the neck below the skin and she would have
died due to asphyxia. Hence, lookmg to the injuries found on the neck of the
deceased prosecutrix, it is apparent that the appellant was intended to kill the
deceased/prosecutrix otherwise there was no need to press her neck in such
a manner It cannot be said definitely that such throttling was done during the
commission of rape or thereafter. Dr. D.C. Arya (PW-10) was asked a question
that by such throtthng hyoid bone (@) should have been broken but he has
clearly opined that looking to linear pressure on the neck it was not necessary
that hyoid bone (#3) should have broken. Hence, looking to the cause of
death that deceased died due to asphyxia it is very much clear that during
intercourse or thereafter the appellant pressed the throat of the victim by a
linear object like core of his palm and killed the deceased and therefore his
intention was very well visible and it was to cause death of the deceased/
prosecutrix. ‘ ;

27.  IfitiS presumed that the deccased would have died due to rape
committed by the appellant then the overt act of the appellant is considered
that he inserted his penis in the vagina of the girl aged eight years having short
aperture with force and continued to give jerks so that her uterus was torn
and ruptured thenitis an imminently dangerous act and he should know that in

SRR
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all probability of such act the death of the prosecutrix would be caused and
therefore his overt act falls within the fourth ingredient of Section 300 of IPC

' and therefore, he is liable for offenge under Section 302 of IPC.

28.  Itisanadmitted fact that the prosecutrix was only eight years® old. In
this connection, the evidence of teacher Shanti Verma (PW-9) and Dr. D.C.
Arya (PW-10) cannot be discarded. According to the learned counsel for the
appellant the age of the prosecutrix is not disputed.

29.  Learned counsel for the appellant has placed reliance upon the various
judgments relating to circumstantial evidence. A reliance has been placed upon
the judgment of “Tomaso Bruno and another Vs. State of Uttar Pradesh”
[(2015) 7 SCC 178], however, that judgment was depending upon the footage
of CCTV camera and due to factual difference law laid down in that judgment
cannot be applied in the present case. Similarly, for appreciation of evidence,
reliance has been placed upon the judgment passed by the Apex Court in the
case of “Krishan Kumar Malik Vs. State of Haryana” [(2011) 7 SCC
130] in which the prosecution’s story was discarded because the evidence of
the prosecution was shaky. In the present case, the entire evidence of the

* prosecution depends upon the circumstances. Prosecutrix was not available

to give her evidence and due to factual difference law laid down in the case of -
Krishan Kumar Malik (supra) cannot be applied in the present case.

30.  Onthé other hand, learned counsel for the State has placed his reliance

.upon the judgment passed by the Apex Court in the case of “Dhananjoy

Chatterjee alias Dhanna ¥Vs.State of West Bengal” [(1994)2 SCC 220]

.in.which it is held that if chain of circumstantial evidence is complete then the

accused shall be convicted. Learned counsel for the State has also placed
reliance upon the judgment passed by the Apex Court in the case of “Shivaji
@ Dadya Shankar Alhat Vs. State of Maharashtra” [AITt 2009 SC 56] in

- - which it is laid down that all the incriminating facts and circumstances are

proved beyond doubt and are found incompatible with innocence of the accused
or the guilt of any other person then conviction on the basis of circumstantial
evidence is justified.

"~ 31.  Inthelight of the aforesaid judgrﬁents passed in the case of Shivaji -

@ Dadya Shankar (supra) and Dhananjoy Chatterjee (supra), the chain of
circumstantial evidence in the prescnt case, is complete against the appellant
and the trial court has rightly concluded that the appellant had killed the
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deceased/prosecutrix.

32.  Ifall the circumstances which are proved against the appellant are -
considered simultaneously then it is proved that the appellant had chased the

deceased/prosecutrix when she left the house of Raju to fetch a bundle of Bidi
form (sic:from) the shop of Sunil and the factum of last seen is proved.
Secondly, he was found by the witness Madanlal (PW-12) at about 09 pm
when he was coming out of the place of incident dusting his clothes. Thirdly
on his information the dead body of the deceased was discovered. Fourthly
the several injuries were found on the body of the deceased and in her vaginal
swab semen and sperms were found which indicates that the rape was
committed upon her before her death and blood also oozed out of her wounds.
It was also proved beyond doubt that the death of the deceased was homicidal
in nature. She might have sustained fatal injuries during the offence of rape
committéd upon her but she was definitely killed by throttling. In the alternate,
it was established that the act 6f the appellant of rape and to continue with
such an offence so that even uterus of the prosecutrix was badly torn and
_ ruptured. His overt act falls within the purview of offence of murder. A full
pant was recovered from the appellant having stains of human blood. Dr.
Harish Arya (PW-17) found four scratches on the face and neck of the
appellant. It is also proved that the age of the prosecutrix was eight years and
hence rape committed upon her falls within the purview of Section 376(2)(i)
of IPC. Out of these circumstances, crucial circumstance is that the dead
body was discovered on the information given by the accused. If the appellant
was not involved in the crime then how could he know as to where the dead
body was kept. Hence, after considering all the circumstances, only conclusion
can be drawn that the appellant had comrmtted rape upon the deceased/
prosecutrix and killed her.

33. Hence, on the basis of the aforesaid discussion and the circumstances

proved against the appellant, the trial court has rightly found that the appellant -

was guilty of offence under Section 376(2)(i) and Section 302 of IPC.
Consequently, the accused is guilty of offence under Section 6 of the POCSO
-" Act which is an analogous provision to Section 376 of IPC.

34,  When the appellant is found properly convicted of offence under
Sections 302 and 376(2)(i) of IPC, then it would not be appropriate to remand
the case for ifs retrial only because the charge under Section 376-A of IPC
was added. Looking to the circumstances of the case, it cannot be said that

1)
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unless a charge under Section 376-A of IPC is proved the appellant cannot
be effectively punished and therefore it would be appropriate to punish the
-appellant for the offences which are duly proved and charge of such offence
initially framed against the appellant. Under these circumstances, we do not
find any reason to remand the case for cross-examination of the witnesses for )
the charge under Section 376-A of IPC and therefore the appellant cannot be
held guilty of offence under Section 376 A of IPC and it would be appropriate
that the charge of Section 376-A shall not be considered while recording the
judgment.

35.  Sofarasthe sentence is concerned, learned counsel for the appellant
has placed reliance upon the various judgments of the Apex Court. In the
case of “Amit Vs. State of Uttar Pradesh” [(2012)4 SCC 107], it is held
that there is nothing on evidence to suggest that accused is s likely to repeat
similar crimes in firture and therefore no death sentence was awarded, Similarly,
in the case of “Rajkumar Vs. State of M.P.” [(2014)5 SCC 353] it is held
that if the court finds that imposition of life imprisonment is totally inadequate
then and only then death sentence can be granted. In the case of “Shankar
Kisanrao Khade Vs. State of Maharashtra” [(2013)5 SCC 546], it was
held by the Apex Court that death sentence can be imposed in “rarest of the
rare” case. In that case the Apex Court had directed that all the sentenced
(sic:sentences) imposed upon the accused for multiple offences to run
consecutively.Learned counse] for the appellant referred the judgment passed
by the Division Bench of this court in the matter of “Neeraj Vs. State of
Madhya Pradesh” [1991 JLJ 564] in which it is held that without.assigning
special reasons death sentence cannot be granted. On the other hand, learned
counsel for the State has referred the judgment passed by the Apex Court in
the case of “Vikram Singh @ Vicky and another Vs. Union of India and
others” [(2015) 9 SCC 502] and “Vasanta Sampat Dupare Vs. State of
Maharashtra” [(2015) 1 SCC 253]. In case of Vasanta Sampat Dupare
(supra), the death sentence of the accused was confirmed who committed the
rape upon a minor gitl child of four years and thereafter killed her whereas the
accused was 47 years’ old man. For ready reference a small portion of para
60 of the judgment rendered by the Apex Court in Vasanta Sampat Dupare
(supra) is reproduced as under:- .

. “60. In the case at hand, as we. ﬁnd not-only was the’ rape .
" committed in a brutal manner but murder was also committed



2616 State of M.P. Vs. Veerendra (DB) LL.R.[201 6jM.P.

<. ». - - in abarbaric manner. The rape of d minor girl child is nothing
"+ .., .butamonstrous burial of her dignity in the darkness.'Itisa
crime against the holy body of a gixl child and the soul of society
- .~ , .- and such a crime is aggravated by the manner in which.it has
- =; béen committed. The nature of the crime and the manner in
-which it has been committed speaks about its uncommonness.
. - The crime speaks of depravity, degradation and uncommonality.
--.x Itis diabolical and barbaric. The crime was committedin an - :
. inhuman manner, Indubitably, these go a long way to establish-
o . _the aggravatmg clrcumstances

(3 6) Agaln a small portlon ofpara 61 is also reproduced

; _ "“d_ Lo, _.'....There are cases when this Court has commuted .
T ,'the deathi senténce to lifé finding that the accused has expressed
*‘remorse ¢ or the ¢ime was not premedrtated But the obtammg
" Tfactual matrix when unfolded stage by stage would show the
,'premedltatlon, theé prochv1ty and the rapacious desire. The =~
*"" learned counseél would submit that the appellant had no cnmmal
antecedents but' we  find that he was hlstory-sheerer and hada
niamber of cases pendmg agalnst him. That alone’ may not be
' ‘sufﬁc1ent The appalling cruelty shown by him to theminor
X chlld is extremely shocking and it gets accentuated, when his
© ageis takeh into consideration. It was not committed under
* any rental stress or emotional disturbance and it is difficult to
e comprehend that he would not commit such acts and would
"' * bereformed or rehabilitated. As the circumstances would -
"' graphically depict, he would remain a menace to somety, fora
' defenceless child has become his prey. In our considered

PR

\ oprmon there are no miti gatmg circumstances.”

37. Srrmlarly, the Apex Court, in the judgment passed in the case of Vikram

S mgh @ Vicky (supra), gave elght guidelines in para 52 to consider the seventy
-,of sentence. -

‘38 'Also, in case of Shivaji @ Dadya Sh‘ankarAlﬁdt (supra), it is held
by the Apex Court that even in case of circumstantial evidence death sentence
can be awarded, if offence having great impact on social order and public
interest exemplary treatment is required. In this connection, a little portion of
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paras 23, 24, 25, and 26 of'the judgment passed by: the Apex Court in the
case of Mohd. Mannan alias Abdul Mannan (supra)-may be reproduced:

23.1tis tnte that death sentence can be, mﬂlcted only 1n a case
which comes within the category of rarest of the rare cases
but there is no hard and fast rule and the parameter to decide-
this vexed issue. This Court had the occasion to eonsider the
cases which can be termed as rarest.of the rare cases.and-
although certain comprehensive guidelines haveé been:laid to
adjudge this issue but no hard and fast formula of universal
application has been laid down in this regard. Crimes are
committed in so different and distinct circumstances that it is
impossible to lay down comprehensive guidelines to decide
this issU€....ociivseree - ' '
24, Further crime being brutal and heinous itself doesTiot turn
. the scale towards the death sentence. When the crimé is

committed in an extremely brutal, grotesque, diabolical,
revolting or dastardly manner 5o as-to arouse intense and.

. extreme indignation of the community and when collective: -

+. conseience of the community.is petrified, one has to lean. -+ .-

towards the death sentence. But this is not the end: If these. - ;
factors are present the court-has.to-see as to whether the. . . .
accused isa menace to the society and would continue to-be
so, threatening its peaceful and harmonious co-existence. The -
court has to further enquire and believe that the accused -
condemned cannot be reformed or rehabilitated and-shall. .

- continue with the criminal acts. In this way a balance-sheet is- -

. to be prepared while considering the imposition of penalty of -

. death of aggravating and mitigating circumstances and just .. .+,
_ balance is to be struck:......ceeqeee .. " SR N

25, ... ...The appellant isa matured tnan aged about 43
" years. He held a position of trust and mtsused the same in i
calculated and preplanned manner; He sent the glrl aged about

' 7years to buy betel and few mmutes thereafter in orderto
. execute his diabolical and grotesque desue proceeded towards
" the shop where she was sent. The girl was aged about 7 years”
of thin bmlt and 4 feet of height and such a child was mcapable
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of arousing lust in normal situation: Appellant had won the trust
of the child and she did not understand the desire of the
appellant which'would be evident from the fact that while she
was being taken away by the appellant no protest was made
and innocent child was made prey of the appellant's lust.

26 ..These injuries show the gruesome manner in which
she was subj ected to rape. The victim of crime is an innocent
child who did not provide even an excuse, much less a.
provocation for murder. Such cruelty towards a young child is
appalling. The appellant had stooped so low as to unleash his
" monstrous self on the innocent, helpless and defenceless child.
/ This act no doubt had invited extreme indignation of the
community and shocked the collective conscience of the society. .
Their expectation from the authority conferred with the power
to adjudicate is to inflict the death sentence which is natural
and logical............... '

39.  Hence, after considering the factual position of this case in the light of
the aforesaid judgments passed by the Apex Court, the appellant being a near
relative of the deceased/prosecutrix used his relations upon the innocent child.
He is a matured youth of 25 years of age. Looking to the perennial tear and
position of the uterus almost smashed like vegetable, it is clear that in order to

execute his diabolical and grotesque desire, the appellant proceeded towards

alonely place of one Jagdish @ Jagan (PW-6). The girl was about eight years
who was incapable of arousing lust in normal situation. Appellant had won the
trust of the child and she did not understand the desire of the appellant, hence,
while she was being taken away by the appellant no protest was made by the
innocent child. The injuries caused to the deceased/prosecutrix show the
gruesome manner in which she was subjected to rape. The victim of crime is
an innocent child who did not provide even an excuse, much less a provocation
for murder. Such cruelty towards a young child is appalling. The act of the
appellant is his monstrous self on the innocent, helpless and defenceless child.
This act, no doubt, had invited extreme indignation of the community and
shocked the collective conscience of the society. Due to that act,-a message
has gone'in the public that girls of such age even are unsafe while moving in
- the locality and a crowd was collected when the appellant had accepted his
guilt and went to show the dead body of the deceased. Thereafter, when the
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deceased-child had already suffered a great pain with a crushed childhood,
she was killed by throttling. Under these circumstances, the present case falls
within the purview of “rarest of the rare case”. Looking to the overt act of the
appellant, a deterrent sentence is necessary to be passed so that a message
should go to the society that such crime should not be repeated by anyone
and such heinous crime is highly deprecated and therefore the trial court has
rightly punished the appellant with death sentence for the offence of murder.

- We confirm the recording of death sentence against the appellant for the offence

under Section 302 of IPC.

40.  Intheresult, the appeal filed by the appellant is hereby partly allowed.
His conviction as well as sentence of offence under Section 376-A of IPC is
hereby set aside on technical ground whereas the conviction and sentences of
offence under Sections 376(2)(i), 302 of IPC and Section 6 of the POCSO
Actrecorded by the trial court are confirmed. The reference sent by the trial
court is partly accepted, Death sentence recorded for the offence under Section
302 of IPC is hereby confirmed by us.

Order accordingly.

LLR. [2016] M.P., 2619
MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice C.V. Sirpurkar
M.Cr.C. No. 11491/2008 (Jabalpur) decided on 14 March, 2016

CHETAN BAI(SMT.) : ’ . ...Applicant
Vs. : C
RAMESHKUMAR PATHARIYA - ...Non-applicant

Criminal Procedure Code, 1973 (2 of 1974), Sections 482 & 127 -
Enhancement of Maintenance Allowance - Maintenance allowance was
enhanced from Rs. 600/- to Rs. 900/- by order dated 03.08.2005 - Further
enhancement declined - Application u/S 482 of Cr.P.C. after 11 years of
original order on application u/S 127 of the Cr.P.C. - Held - (A) Entitlement
- Wife is entitled for the amount which is modestly consistent with the

status of the family - Maintenance allowance is enhanced from Rs. 900/-

to Rs. 2500/- - (B) Date from which it is to be paid - Although the delay is

attributable to the applicant, however, fact remains that she had been”

surviving on penurious amount awarded by courts below, for which she

can not be held to be responsible - Maintenance allowance at the enhanced
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rate shall be payable from the date of the order of revisionary court i.e.
03.08.2005. _ (Paras 6,7, 11 to 14)

TUE HIZHAT GG, 1973 (1974 &7 2), STV 482 T 127 — 507 qIyor
7od &7 JFETIT W7 — e 9 oI 03.08.2005 RT ¥XOT YISUT ¥dT HUA

"600/— ® TETHY WU 900/ — FHAT AT o — 7 ¥ @k 3fg ¥ ser -

~ Tud. W g 127 F ATa IR AdET W URT 4 AR F 11

T gTET 9., B 9T 482 B A Ad<T vga — afufreifRa - (@)

FPARI — Gl SaHl Wi B g9 & ot 5 agifea w9 @ uRar a1
R 3 Iy 8 — WNOr gigw AT w9d 900/— W 9ETHR w9d
2500 / — f&ar w31 — (@) fmvs e o foar s/ & —~ gl faew
Ades 3 AR | far Tar d, gty 37 9=n 2 fe O Fee <Ay
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Cases referred:
AIR 1975 SC 83, 2015 (2) SCC 385.

Vinay Sharma, for the applicant.
Umesh Trivedi, for the non-applicant.

ORDER

C.V. SIRPURKAR, J. :- This miscellaneous criminal case under section -

482 of the Code of Criminal Procedure is directed against the order dated
03-08-2005 passed by the Court of I Additional Sessions Judge,
Hoshangabad, in Criminal Revision No.118/2004; whereby the order dated
26-03-2004 passed by the Judicial Magistrate First Class, Itarsi in MJC
No.52/2002 under section 127 of the Code of Criminal Procedure, enhancing
the rate of maintenance allowance awarded to petitioner wife under section
125 thereof, from Rs.600/- per month to Rs.900/- pér month.

2. The facts necessary for disposal of this miscellaneous criminal case
may briefly be stated thus: The Court of Judicial Magistrate First Class, Itarsi,
by order dated 29-07-1999 passed in MJC No.80/1998 awarded maintenance.
under section 125 of the Code of Criminal Procedure to petitioner Chetan
Bai at the rate of Rs.600/- per month. By order dated 26-03-2004 passed
under section 127 of the Code of Criminal Procedure by Judicial Magistrate
Eirst Class, Itarsi in MJC No.52/2002, the amount of maintenance was

.
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enhanced from Rs.600/- per month to Rs.900/- per month. The petitioner
wife Chetan Bai challenged that order before I Additional Sessions Judge,

" Hoshangabad, in Criminal Revision No.118/2004. By impugned order dated

03-08-2005, learned Additional Sessions Judge declined to enhance the

" amount any further.

3. The impugned order has béen challenged in this miscellaneous criminal
case under section 482 of the Code of Criminal Procedure mainly on the
ground that respondent husband is a driver of goods trains in Indian Railways -
and earns approximately rupees one lac per month, Therefore, the amourit of
maintenance at the rate of Rs.900/- per month is hopelessly inadequate.”

4, It has to be noted at the outset that learned Magistrate disposed of
the. apphcatmn under Section 127 of the Code of Criminal Procedure on
26.3.2004 and learned Additional Sessions Judge decided the Criminal
Revision on 3.8.2005. This Miscellaneous Criminal Case was instituted on
2.12.2008 i.e. more than three years after the disposal of criminal revision.

Thus, almost 11 years have elapsed since passing of the original order on

.application under Section 127 of the Cr.P.C.. In this situation, this Court has

to consider as to what would have been the appropriate amount to grant to
the petitioner by way of maintenance in the year 2004. Hence, this Court
cannot take into account the subsequent increase in the monthly emoluments
of the respondent since the disposal of the application under Section 127 of
the Code of Criminal Procedure. If the petitioner wishes that amount of
maintenance allowance should be fixed on the basis of current emoluments of
the respondent, she will have to file a fresh application under Section 127 of
theCr.P.C..

5. Having thus made the scope of consideration for enhancing the
maintenance allowance clear, it may be seen that there was evidence on record
to conclude that the basic pay of the respondent in the year 2004 was Rs.5600/

per month. So this was the minimum amount he would take home every month. -
In May, 2000 and June, 2002, he took home as much as Rs. 15539/- and
Rs.15386/- respectively. The additional allowance was tied up to the actual
mileage logged by him in a particular month. However, learned trial Court as
well as revisionary Court have failed to take into account this additional
allowance, which though not fixed, accrued fairly regularly to the respondent.
Thus, average of this additional income should also have been factored in to
arrive at the monthly earnings of the respondent, which learned Courts below
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failed to do.

6. Moreover, in paragraph no.7 of the impugned judgment, the revisionary
Court has observed that if the monthly salary of the petltloner is presumed to
be Rs. 6000/- per month, it would be not in the interest of j justice to award

maintenance @ more than 1/3rd of the salary of the respondent. Thus, even

on the basis of the basic salary, the petitibn;r ought to have been awarded Rs.
2,000/- per month by way of maintenance. There was no justification for
fixing the amount at.a lowly Rs. 900/- per month. If the average of amount
accruing to the respondent by way of mileage logged, the amount of inaintenance

would be still higher. It has come on record that the respondent is required to -

maintain his mother as well. He has no other responsibilities. As far back as
in the year 1975, a three Judge bench of the Supreme Court had held in the
case of Bhagwan Dutt Vs. Kamla Devi, AIR 1975 SC 83 that the Magistrate
has to find out as to what is required by the wife to maintain a standard of
llvmg which is neither luxurious nor penurious but is modestly consistent with
the status of the family.

7. . Applying aforesaid principle to the set of fact and circumstances

. available on record of the case, in the opinion of this Court, the petitioner was

entitled to Rs.2500/- per month even in the year 2004. The Courts below
grossly erred in fixing the amount at a penurious Rs. 900/- per month on
unsustainable ground that she failed to prove as to how Rs. 900/- per month
was inadequate for her maintenance.

8. . Thenextquestion that arises for consideration is from which date the
amount of maintenance should be enthanced. The Supreme Court in recent

case of Jaiminiben Hirenbhai Vyas and another Vs. Hirenbhai .

Rameshchandra Vyas and another 2015(2) SCC 385 has held that whether

~the maintenance is granted from the date of the order or the date of application,

reasons have to be recorded. Sections 125 and 354 (6) of the Code of Cnmmal
Procedure have to be read together for this purpose.

9. In the case at hand, due to lapse of inordinately long period after

passing of the original order of enhancement under Section 127 of the Cr.P.C.,
the question with regard to the date from which the enhanced maintenance
allowance is required to be payed, assumes significance.

10.  Learned counsel for the respondent/husband has concentrated his
arguments mainly upon the date from which the amount of maintenance should

)
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beserthancéd.He submits that: theioriginal ordér maintenancéwas passed i
the year 1999 @ Rs. 600/- per month, It was enhanced under Section 127 6f*
the Cr.P. C frorn Rs 600/- . per, month 10, Rs 900/~ per. month by, learned,”
Maglstrate 111 the year 2003 Leaned (sm Learned) Addttlonal Sessmns J udge_

ity : e TR eIl

affirmeéd tHat amount in the's year 2005 The p 1t10ner filed thls mlscellaneous
criminal case under Section 482 of the Code of Criminal Procedure aftera 1..
delay more than 3 years i:e:inDecember; 2008: The case isbeing'adjourned!
from the year 2008 to the year 2016 mainly on the ground of failure of the
petitioner 1o prosecits it properly. Barring the last date, learned counsel for
the respondent/husband never prayed fofiadjourniment. In aforesaid set of
circumstances, it has:beer arguedithiat the enhanced amount:should be made

payable from the date.of order,‘passed‘rin this Mise'ellaneolfs Criminal Case.
1. A perusal of the record 1éveals that 1t is true that rio delay rn entire
process,has been caused by the respondent Husband. Almost ‘all delay is%
attributable to the petitioner but the fact remains that the petitioner has beeris
surviving.on penurious amount of maintenance awarded to.her by thé Coirts”
below, for which she cannot be held o be responsrble In any case, the
respondent*has been utlhzmg the amount whrch rlghtﬁllly belonged to the
petltloner smce at least the'ye y AL 2005 therefore, the mamtenance allowaﬁffé' ;

at’ enhanced rate ought to"be made payable mce the‘“date of order of the

rev151onary Court Respondent belng a permanent government ergpl_oyee can~
vérywell afford 1o pay arfears to the petition e gaisa ANET whel
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12, On the basrs of. foregomg dlscussmn, stl‘uleOurt is; of the 'view that -
1nterference by the ngh Court in-exercising of. 1nherent powers reserved to.it -
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1 m*kConsequently, this petrtlon wufidet SeEti'ori‘482 of: the Cr P C 1s allowed
The Fate of niaintenance allowance payable to “The petitionér ‘Wife' by the”
respondent husband isenhanced.from Rs,900/; ¢ allowed under Section 127
of the Cr.P. C by the Courts belo to Rs 2,500/, persmonth By
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14544 The fmaifitenance Gllowanice atthe'éntianced rate shall be payable to

therpetmoner =w1fe fromthe date™ dfsthe“‘order of rev1s1onary Court Ie®
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allowance in that account before the 15th day of sUcceeding montﬁ, without
167 Thc entire amount of arrears from 03.08.2005 till the date of this order

shall be deposited in aforesaid account by the respondent husband within a .

perlod of two months from the date of this order.
17. - This miscellaneous criminal case stands disposed of accordingly.
' -  dpplication dzsposed of-
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MISCELLANEOUS CRIMINAL CASE -~ -
. Before Mr. Justice Jarat Kumar Jain
s M Cr.C. No. 1362/2015 (Indore) decided on 13 June, 2016

KASIMALI- &anr. - - S ...Applicants
Vs =« . : A
STATE OF M.P. & anr. S " ...Non-applicants

.. A, Penal Code (45 of 1860), Sectzon 420, Copyright Act, -

(14 of 195 7), Section 63 and Criminal Procedure Code, 1973 (2.0f 1 974),
Sectmn 482 Apphcatmn Jor quashment of FIR - Allegation in written
complaint that applicants are manufacturing electric goods using similar

trade mark, which is registered ih the name of M/s Vertex

Manufacturing Co. Pvt. L¢d., therefore, customers were cheated - Held

" = Provisions of Copyright Act are not applicable for the purpose of .

clectric products using same or similar. trade mark - No complaint from
any person or consumer that they have been cheated - No offénce made

out u/S420.of YPC - Application allowed - Criminal proceedings. pending

before Trial Court quashed. - L (Paras 12&17)

@ 7T wlear (1860 BT 45), ‘6T 420, Ufaﬁfwﬁ?ﬂvarlbﬁw
(1957 BT 14), GRT 63 VT 705 HFAT I, 1973 (1974 &1 2), erer 482
— T gar 9fidgT w1 afrafsa 63 wid 8y amdeT — fakaw
Rrerad A a5 afreem 2 5 amdgei dud adaw dpdeiT war
faft. 3 7 @ voiga @R fire @ @Y AR B $1 ST 5@
faega avgat =1 fakmin @t @ & TUIY TTEST @ WY B gaT —

WM—UWWWH}WHWHWWW:_'
mmﬁqawma%mna%umm?qmaﬁ g & — fasf)

@ﬁmﬁ%rammmﬁmmmmwﬂ#aﬁﬁnmﬁ A1,
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. T GIRT 420 B FANA P AU T qAT 8 - am‘ra?rwtg ﬁﬁmmT
Wﬁmﬂaﬁammmamﬁam f s :

B. Trade Marks Act (47 of 1 999), Section 115-(4) - As per
allegation in FIR, applicants committed offence u/S 102 of the Act -
Police Officer not below the rank of Deputy Superintendent of Police,
shall obtain opinion of Registrar before search & seizure - In present ’
case, procedure has not been complied with - Court is not competent
to take cognizance of the offence u/S 103 of the Act - To continue such
proceedings is misuse of process of law. (Paras 15,16 & 18) :

. e fag afafags (1999 i?:T-I?) 517?7115{4)—um'
gar s @ aftoua @ agaR. IRTETT | it @ arr 102
P e e R fear — darell wen s fpd o @ qd. g
gﬁmafaﬁmm?wgmmsﬁmﬁﬁﬂmwaﬂ?ﬂsﬁﬂawm
Afa 9IS BT~ A gpeer A ufear a1 agurer ) frar -
srféﬁzmaﬂamma@sﬁnfammﬂsmé#%qws!m
e — Qwﬁamfa@waaﬁmﬁﬁraﬂu%mgﬁmél

Cases referred: . . . R

Cri.Misc.No. M-9229/2009 decided on 22. 03 2011- (Punjab &
Haryana High Court), Cri.Misc.No. M-23090/2009 decided on 11.10.2010
(Punjab & Haryana High Court), (2015) 11 SCC 776.

M.M. Bohara, for the applicants. '
Mamta Shandilya, Dy.G.A. for the non-applicant No."1/State. -
* Aniruddha Gokhale, for the non—applicant No.2/Complainant.

ORDER

J.K. Jan, J. :- THIS petition under Section 482 6f the Code of
Criminal Procedure [m brief “the Code™] has been filed for quashment 6f EIR
under Section 420 of IPC and under Section 63 of the Copyright Act, 1957
[in brief “the Act, 1957”] reglstered at Pohce Station Sadar Bazar, Indore
and subsequent proceedmgs before J MFC Indore in Criminal Case

No. 19746/2014 agamst the apphcants

2.. Non-applicant No.2/complainant has filed a written complaint agamst
the applicantsalleging that they are using the brand name“SENTINEL” for
their electric products; whereas the trade mark has been registered by “M/s

i
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VertexaManufacturmg Co. Pvit: Ltd:?;Thus; they aremisusirig thetrade rark:
and cheatlng the customers-as.well as the:Company by; Selling fake electric~
products. On this basis, Police Statlon Sadar Bazar, Indore regrstered a Crime
No: 12/2014 for the offence under Sectron 420 oF IPC and under Section 63
of the Adt, 1957 agatnst the’ apphcants ‘TheT pohce Has gg(ei,zé’d.’tﬁe falféf.él'e‘éti'if::;
SRR R Pt B T et R LR EDNE Ly o B ol ppiasd h

productS“from possesgtqn of'_.the apphcants and after mpletlng the
mvestrgatron submrtted final 1 report before the JMFC Indore Before the
Magrstrate the apphcants have rars d'the ob_| ect10n that ﬂre trade mark is not

i grstered in'the Company s name therefore they be dlscharged However g
learned Maglstrate Téjected the obj e&tion RAd Trhrad the charges Undér Section

420, of IPC.and under Section.63:0f: the Act; 1957 agamst the apphcants

36 The apphcants averted in thrs petrtron that rmtraHy SENTINEL trad

mark was reglstered m favour _of the Vertex through Propnetor N K Bhunam
whrch~was ‘femoved on 11.08. 2008 and on"09 03 2013 applrcant No 1 has"
friadean applrcatron under Sectron 23 (2), """ -
Acti1999] [m Bricf the Act” 'f v Mani turmg Co
Pvt, [t o3 18.07. 7013 has" filed an apphcatron for regrstratlon ‘of the trade
mark overSENTINEL. It is further averted that without any power.or. authority, :
the Vertex Company entered into an agreement. with the complalnant Mr.
Sachldanand ‘Chitalé; whereas th" ':trade mark SENTINEL waé exprred on,
17.08:2008. Therefore such an agreement bemg vord ab m ib" Th the :
applicants have not committed: any offenice whichis pumshable under Sectron
63 of the Act, 1957 or under Section 420 of. IPC: Ifithere is.any:infringement
of right.of the complaint.then the action may be taketriunder the-Act, 1999.
Section.. 115*of the'Acty 1999, provides:a: specific: procedure;for-taking
cognizance but the procedure has not been comphed therefore, the Court
cannot take cognizance for the' offonge" ‘under the Act, 1999, In such
circumstancesito continue such prosecution agarnst the apphcants is: mlsuse of
processoflaw(i S bnil smud .08 el aa i '

47 Learned counsel For the apphcants submlts that the apphcants have”
not" commrtted any offence under Sectron 63 of the Act 1957 and under
Section420°f IPC. However, it may be a case of mﬁ-m‘g‘em‘ent of nght under
the Act, 1999. Section 115 of the Act, 1999 provides that 4h ‘offence under
Section:107,.108,0r 109, the. Court:can; itake. cognizance On:complaint in”
wrltmg made by the. Reglstrar and police officer not below the:rank-of: Deputy :
Supenntendent of, Police is authorizedfor search and : seizure. Butin:the presént :

«f
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case no such procedure has'béeii followed. #7245 wiks ot waze 1

5. Itis further'submittéd that the‘e‘o'mplarnant has not produced Cernﬁcate
of registratioh contemplated inder Sectlon 23°of the Act 19990t entry in
register contemplated - undér Settioh 45°6F tHe! A5 7t ‘a‘ppears that -
SENTINEL trade mark has not been registered in the name,of Vertex Co.In
similar facts, Punj ab& Haryana Hrgh Court in  the case of Anil Kumar v/s
State of Pun_]ab in'Cri. Misc: No'M- 9229 of 2009 decrded on 22.03.2011

and in the case of: Satpal Vs State gf-Piinjab, 1n ‘Cti. - Misc. No M— 23090 of
2009 decidéd on ‘H 1012010, held thiatoifénica under Sectlon 63’of the Act,

P

1957 and under Section 420 of- 1PC-has notbéen made out and quashed the
proceedingsi ™ irdocunit <3 nand sesl il vrn lnde € A
soangiee dunl o ad Lerirs vnen giairter papdd
6. Learned counsel forthe apphcants submits that Sectron 27 of the Act,
1999 provides thatho aCtioty Hfor mfrmgement of unreglstered trade mark can -
be takern: In-the present casesthe ’Non-apphcant No: 2 has not produced any -
Certificate:of reglstratlon of trade mark Therefore 1o prosecutron canbe .
instituted agamstthe apphcants LLIATT 4 FeungH deatiib g nln

Jroriomgrnht ref B ognd oo esdhaioam oon gy v o R A

7. Onthe other hand, learned counsel for the Non-apphcants vehemently
oppose the prayer and submit that the offence has rlghtly been registered
under thé Act; 1957 “The* provrsrons ‘Sffrade rdrkAct are fiot apphcable in
this casé: There is-an mfrmgement of righits 6f goodwrll of ihé Non—apphcant
No.2. The décuments whicki afe not filed’ anng ‘with the ‘final’ report cannot
be considered at this stage. For this purpose placed reliande on the judgment
of Hon'ble;apex Court in the case of HMT Watches.Ltd. v/s:M.A.Abida
[(20 15) 11 SCC 776]. Iti i further submrtted that the trade, mark is registered
in the name of M/s Vertex Manufacturrng Co. Pvt. Ltd. for last 45 years. The
disputed! questlons of fatt’ cannot ‘be de01ded at this stage 'The Trral Court
has rightly framed the’ charges agalnst the apphcants Thereforc petmon be

disinissed. 777 de e maed e i aviuiy R A
e 0, s-:-** 2T Yo '---'m,?'.: okl e
3. Aﬁcr hearlng learned counsel for thc parties, pcrused the record
' ' -rdsr'"?"'! SRR .\5 sgﬁh i 1h] [t
9. It is alleged in the written complamt of Non—apphcant No 2 that the

applicants are manufacturing electric goods using similar trade mark which is
registered in the name of M/s Véitex -Manufacturlng Cé? PvtiLtd. and,
therefore, the customers were being cheated | by.the applicants.The final report
has been filed under_Sectmn 420 of IPC and under Section 63 of the Act

195713 silgns e para o) TRl dud T EN RO a2 aaky
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10.  Section 63 of the Act, 1957 is as under :-

.. “63.  Offence of infringement of copyright or
. other rights conferred by this Act — Any person who
knowingly infringes or abets the infringement of :-
(a)  thecopyrightin a work, or ’ _
(b)  any other right conferred by this Act; except
the right conferred by section 53A shall be punishable
with imprisonment for a termi which shall not be less than
_six months but which may extend to three years and with
fine shich shall not be less than fifty thousand rupees
but which may extend to two lakh rupees :

. Provided that where the infringement has not been -
made for gain in the course of trade or business the court
may, for adequate and special reasons to be mentioned
in the judgment, impose a sentence of imprisonment for
a term of less than six months or a fine of less than fifty

thousand rupees. '

Explanation.- Construction of a building or other

: --structure which infringes or which, if completed, would

infringe the copyright in some other work shall not be an
offence under this section." :

I1.7~ Section 13 of the Act, 1957 deals with the work in which copyright
Subsists. Section 13 of the Act, 1957 reads as under :- '

“13.  Works in which copyright subsists :- (1) Subject -
to the provisions of this section and the other provisions
of this Act, copyright shall subsists throughout India in
the following classes of works, that is to say,-

(a) original literéry, dramatie, musical and ar_tistic
works; ' T ' :

) cinema'tggr,aph film's; Z_II-I__d
“(¢)  sound recording.”

12.  Inview of Section 13 of the Act, 1957 Copyright Act is ‘al')plicable'in

[ 5]
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original literary, dramatic, musical and artistic works, cinematograph films,
sound recording. The provision of the Act, 1 957 are not applicable for the
purpose of electric products using the sar'ne"or similar trade mark which is
registeréd in the name of Vertex Co. | -

13.  From the facts, as averted'in the FIR, it seems that the applicants
‘have committed the offence under Section 102 of the Act, 1999 which is
punishable under Section 103 of the Act, 1999. For the ready reference,
Sections 102 and 103 are reproduced as under :- ‘

“102. Falsifying an d falsely applying trade
marks.— (1) Aperson shall-be deemed to falsify a trade '
mark who, either,-- T

(@) \'s;ifhout_the assent of the proprietor of the
trade marks makes that trade mark or a
deceptively similar mark; or

M) féisifies any genuine trade mark, whether
‘ by alteration, addition, effacement or
" . othérwise. ' '

- @) A p__ersoni'sl.lall b_é deemed to falsely apply
. to goods or services a-trade mark who, without the assent .
- of the proprietor.of the trade mark,--

(a) applies such trade _mrark‘t.)r a deceptively
similar mark to goods or services or any
package containing goods;

(b) ~ uses any package bearing’a mark which is
‘identical withror deceptively similar to the
trade mark of such proprietor, for the
purpose-of packing, filling or wrapping
_ therein any.goods other than the genuine
goods of the proprietor of the trade mark.

.. (3 -Any trade mark 'falsifieg as mentioned in
sub-section. (1), or. falsely applied as mentioned in:sub-
section (2), is in this Act rgfgrx’:ed to.as.a false trade mark.

'(4) » In any proseéution for falsifying ‘a trade
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103. Penalty for applymg false tradé Emarks; fmde Saiger
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less than fiftyathousand;mpiaesbil_t_aihichimayqexte'ﬁdzto
two lakh rupees: ]

AL RN 2R foageileandan ade o Bl L
=% i Provided:that 'the- en:)iirt?may,aforr adequate;and
'tSpCClal reasons:to bexmentioned in‘the:judgment;impose
aisentence;of:iniprisonmerit-for alterm:of: less,than»s,lx
months oraf fine of less than fifty thousand rupees.
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14, JI.'.he..Act,r d 9.9-9,pr.ondes a-procedure-under: S,ectlon;rllﬁ for taking
cognizancét.It is useful: to:refer Section:-—l-ﬁI‘S-:which-is-as;underf e
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or Metropolitan Magistrate, as the case may be :

Provided that the police officer, before making any
search and seizure, shall obtain the opinion of the
Registrar on facts involved in the offence relating to
trade mark and shall abide by the opinion so obtained.

(5) Any person having an interest in any
article seized under sub-section (4), may, within fifteen
days of such seizure, make an application to the Judicial
Magistrate of the first class or Metropolitan Magistrate,
as the case may be, for such article being restored to
him and the Magistrate, after hearing the applicant and
the prosecution, shall make such order on the appllcatlon
.as he may deem fit.” -

15.  Thereis allegation in the FIR that the applicants were using the same -

trade mark or a deceptively similar trade mark to goods or package containing
goods, which is reglstered in the name of Vertex Manufacturing Co. Thereby
they have committed the offence defined under Section 102 which is punishable

‘under Section 103 of the Act, 1999. Section 115 (3) of the Act, 1999 provides

that the offences under Section 103, Section 104 and Section 105 shall be
cogriizable. Sub-section (4) of Section 115 provides that any police officer
not below the rank of Deputy Superintendent of Police, if he is satisfied that
an offence under Section 103 or 104 or 105 has been committed or is likely
to be committed, may search and seize goods, die, block, machine etc. without
warrant. [t is also provided that before making-any serach (sic:search) and

seizure, he shall obtain the opinion of the Registrar on facts involved in the
. offence relating to trade mark and shall abide by the opinion so obtained.

'16.  In the present case, no such opinion has been obtained from the

Registrar and search and seizure has been conducted by the Sub Inspector.
Thus, the mandatory provisions of the Act, 1999 have not been complied
with, When statutes, which create an offence provide for a procedure the
Court or the authorities cannot ignore the same. In the present case, the
procedure provided under Section 115 of the Act, 1999 has not been complied
with, therefore, the Court is not competent to take cognizance of the offence
under Section 103 of the Act, 1999.

17.  Now I have considered whether the offence under Section 420 of

s
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IPC is made out against the applicant. There is no complaint from any person .
or consumers that they have been cheated by the purchase of any electric
goods which is said to be manufactured by the applicant No.1 and which
.contained deceptively similar trade mark as of M/s Vertex Company. From
the facts, the offence under Section 420 of IPC has not been made out.

18. ' “With the aforesaid, it is clear that the Court has wrongly taken the
cognizance for the offence under Section 63 of the Act, 1957 and under Section
420:0f IPC and from the facts the applicants may be prosecuted for the offence
under Section 102 read with Section 103 of the Act, 1999. However, the
‘mandatory procedure provided under Section 115 of the Act, 1999 has not
been complied with. Hence, applicants cannot be prosecuted for offence under
Trade Marks Act, 1999. Therefore, to continue such proceedingsis misuse
of process of law. :

19.  Accordingly, this petition is allowed. The FIR registered at Police

‘Station Sadar Bazar, Indore at Crime No.12/2014 for the offence under
Section 420 of IPC and under Section 63 of the Copyright Act, 1957 is
hereby quashed and further proceedings in Criminal Case No.19746/2014
pending before IMFC, Indore against the applicants are also quashed.

Application allowed.
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MISCELLANEOUS CRIMINAL CASE
Before Mr. Justice S.K. Seth & Mr. Justice H.P. Singh
M.Cr.C. No. 456/2016 (Jabalpur) decided on 14 July, 2016

STATE OF M.P. ' " ...Applicant
Vs. ' ,
RAMRATAN @ BABLULONI ...Non-applicant

Penal Code (45 of 186 0), Sectton 376 and C r:mmal Procedure

Code, 1973 (2 0of 1974), Section 378(3) - Rape - Leave fo appeal -Prosecution
has failed to prove that the prosecutrix was minor - Father of the prosecutrix
died & mother left Lier, therefore, they were not examined < Uncle has
admitted the possibility that theé prosecutrix could be more than 18 years

- As régards the daté of birth recorded in the mark sheet, author of the
entiy was not examined, therefore, the same has no evidentiary value -

- Despite having numerous opportunities, she did not raise an-alarm toinvite
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mtentmn of others.-.She was a consenting party, = JHeld.- Since the Trial
Court has considered: the entire materialievidence:on: fecord and.on:a
<properappreciation of evndence, ‘has passed areasonéd order ¢f acquittal,

_impugned order doesnot suffer from. ﬂlegahty, mamfest error.oriperversity
- Nointerferenceis warranted..» - " v, « (Pards 115 13-& 14)
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e 1976 SCC (Cr) 338, (2007) 4 SCC 415, 2014 AIR SCW 3406,
(2006) 4'SCC 357, ~ 7% -1 T,

2 Fai fpe i s TTONNL
__,_.; ? "“,;' tie t ‘w "y

Prakash Gupta, P.L. for the apphcant/ State ERTEELAN

~None for.the non-applicant.urissct 24 310, 735 e Z DA
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The =~ Order of the Court, . was dehvered by ~
HP. ’S’INGH, J. := This is an application filed lmder Section 378(3) ofCiP c.,
-seeking leaveto present an dppeal againist thé inipugnedjudgement of acqulttal
.dated09.10.201:5; passed by the. Additional Sessions Tudge, Satna; District
atna:(MP), in Special:S.ENo.168/2014; titled as State of M:PrVs, Ramratan

.@ BabluLoni, acquitting the resp ondent-Ramratan (@:Bablu Loni for offencés

pumshable ander Sections 5 read:with Section 6,,6f thé Protection ofChildren
from Sexual Offence! Act, 2012 (heréinafter feferred to:ds- ‘POCSOAct’ for
shott) and.Section.376(2) (n) of Indian Pcnal Code (heremafter refcrred toas
«the Code forshort): e oniz bauds oo 1 oo e B L TS pa s (e

v



>

LLR:[2016]MP!. Stafe'of M:P VK, Ramiratdn (DB)* 2635+

2:-.:5.. The-case.of prosecution is that father of prosécuitrixidied’8 to 10
years ago.: After the-death of :ther father, her'mother left: Kéf and- went” !
elsewhere:Prosécutrix lived with her uncle:Rajkuniar Loni (PW/1y and dunt’
Smt."Mamta Lioni (PW/4): Accused-resporidentused to comnie:to'the houss !
of his sister who is living in the neighbourhood.of prodecutrix (PW/2), and"
were known to each other. Seven months prior.to 21.10,20 14, when uncle ;
Rajkurnar (PW/ 1) and aunt Smt Mamta Lom (PW/4) of 1 prosecutnx (PW/2),
went Katni for treatmentand prosecutnx Who' was alone m the house accusedq
came to house of prosecutrix and with an assurance to marry her he committed
sexual intercourse with her.. It is.alleged:that subséquently also accused->
respondent had sex with.prosecuttixiseveral times! She'becarie: Pregnanti®
Onfinding heraloneon28.8.2014; acciised-respondent tookiher to'his house:
Then he took her toTahsil office and got written some docuinents. Thereaftér;
on-getting opportunity, she came back to herhome: She narrated the incident
to heruncle and-aunt. On 21.10.2014; prosecutrix gave written'coripldint ~
andon thesbasis‘of that complaint, Grime N¢.131/2013-was reg1stered by

_the Police- Amarpatan.vide Ex.P/6, against thé accused Rarhratan @ Bablu-

Loni for offences punishable under Sections:5 read‘with Sectién 6 of the 2

- POCSO Act.and Section376(2) (N) of Code. e+ et o "evenas b

4:: s ~Further case of the prosecution is:that on 22.10: 2014 prosecutrlx :
was' medtcally examinedby Dr. Alok Khanhna. (PW/9) who'did hot giveany*
deﬁmte optmon about recent intercourse, .He further opined that she is carrying :
pregnancy of seven months Ultrasound of prosecutnx was, aIso taken by Dr.
H K, Agrawal who found that she 1s carrymg pregnancy,of 37 weeks Aﬁer
arrest on 22 10 2014 the accused was also mcdlcally exammed by Dr G S..
Bhadorlya (PW/6) and accordmg to hun respondent/accused was, capable of
performmg sexual 1ntercourse Statements of ] prosecutnx and w1tnesses were .
recorded by the pohce After lnvesttgatlon the respondent was charge sheeted
forthe aforesald offences T U T . S ey a0

S On the ba313 of the charge- sheet tnal Court framed charges agamst

the accused/respondent for'offences punishablé undér. Séctions 5 téad with: -
Section 6':0fthe POCSO Act and Sectton 376(2) (N) of Gode. ﬂRespondent '

abjuredhrsgurlt SRS N St L RS IS ST P EET Tl .-;.-,-:%rt«.r._‘::‘z'.- bpos ol

.....

67" The tnal Court aﬁer con51dermg the plea of the accusedjrespondent
dlsbeheved the testtmony of vanous prosecutlon*wrmesses and acqultted the
accused/respondent
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7. -+ Panel advocate for State submitted that impugned judgement passed
by the learned trial Court is wholly erroneous in law as well as on facts. Learned
trial Court committed grave error in holding that the prosecution had failed to
prove the allegations without proper appreciation of the material available on
record in its true perspective.

8. ‘Now thé question that arises foxjdc_onsideration before'this Court is,
whether the evaluation of the evidence by the trial Court suffers from illegality,
. manifest error or perversity? :

0. It is settled law that in an appeal against acquittal, the appellate Court
_has full power to review, re-appreciate and reconsider the evidénce. There is
no limitation, restriction or condition for the exercise of such powers and the
appellate Court may draw its own conclusion on all questions of fact and law,
However, the reversal of acquittal can be made only if the conclusions recorded
by the trial Court did not reflect a possible view, that is to say a view which
can reasonably be arrived at. In the case of acquittal, the judgement of the
trial Court may be interfered with only where thére is absolute assurance of
guilt of the accused/respondent on thebasis of evidence on record and not
merely because the High Court can take another possible or a different view.

10. ° Inthisregard, first question which is required to be considered, is
whether the prosecutrix was below 18 years of age on the date of the incident?

11.  Onthe basis of the statements of the prosecutrix (PW/2), her uncle
Rajkumar Loni (PW/1) and on the basis of entry in her mark sheet and learned
trial Court inferred that it has not been proved beyond reasonable doubt that
on the date of the incident, the prosecutrix had not completed the age of 18
years. Perusal of mark sheet of the prosecutrix, reflects that the date of birth
of the prosecutrix is 12.8.1998. Accordingly, ori the date of incident on
21.3.2014 i.e. seven months prior to 21.10.2014, from the date of complaint,
the age of the prosecutrix was 15 years, 7 months & 9 days. In his cross-
examination, he has admitted the possibility that on date of incident, her age
could be more than 18 years. No doubt, father of the prosecutrix died before
8 to 12 years of the incident and mother of the prosecutrix left her, due to that

she was living with her uncle Rajkumar (PW/1) and Smt. Mamta Loni (PW/.

- 4), on account of which parent of prosecutrix were not examined. So far as
the date of birth recorded as 12.8.1988, in the mark sheet is concerned, the
author of that entry was not examined. The date of birth recorded in the school

- 4 .\fﬁ)
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‘ ',c-L\? :Fﬁqjh.



- it
;ﬁ

X
¥

a,,!‘ﬂ

LL.R.[2016]M.P. State of M.P. Vs. Ramratan (DB)- 2637

register, in the absence of definite and cogent evidence is of not much
evidentiary value. In these circumstances, learned trial Court has committed
no error in refusing to place reliance upon the mark-sheet and learned trial
Court concluded rightly, that the age of the prosecutrix could not be held to
be less than 18 years on the date of the incident.

12.  From perusal of the record, it is clear that trial Court has recorded
detailed and cogent reasons for its finding, supported by statements of
witnesses. In these circumstances, the finding regarding the age cannot be
lightly interfered with. y

13.  Sofaras statements of prosecutrix regarding abduction is concerned,
trial Court has observed that version of the prosecutrix as given by her in her
statement recorded under Section 161 of the Code of Criminal Procedure
differs substantially from the evidence given by her in the Court. That apart,
from her evidence it clear that she was taken to different places by the
respondent and she went along without any protest. Moreover, she met a .
number of persons, but did not tell or narrate to anyone about the abduction
or rape. Had she been forcibly abducted by the respondent, there were
numerous occasions on which she could have easily raised an alarm and invite
intervention of others. However, she singularly failed to do so, which, as per
the trial Court leads to the inescapable conclusion that she was a consenting
party and-had accompanied the respondent on her own free will and accord.
As stated above, prosecution has failed to prove that at the time of the incident,
the prosecutrix was less than 18 years of age and thus, the charges levelled
against the respondent under Sections 5 read with Section 6 of the Protection
of Children from Sexual Offence Act, 2012 (hereinafter referred toas ‘POCSO
Act” for short) and Section 376(2) (n) of the Code., have not been proved
and rightly held so by the trial Court.

14. In the aforesaid circumstances, in the considered opinion of this Court,
trial Court has considered the entire material evidence on record against
respondent in its entirety and on a proper appreciation of evidence and after
assigning detailed and cogent reasons, has acquitted the respondent. Unless
the judgement of acquittal is palpably wrong and grossly unreasonable, -
interference in a case against acquittal is not called for in view of the law
settled by the Supreme Court in the catena ofdecisions. Hon’ble the"
Supreme Court held that if the evaluation of the evidence by the trial Court
does not suffer from illegality, manifest error or perversity and the main grounds
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onwhich ithas based.its.order are reasonable and plausible; the High-Court
should not disturb the! order of acquittal:evenrif another view is-possible.

Therefore; nointerference by this' Gourt with impugned judgement is watranted, ”
inviéw ofthelaw laid down by Hon’ble the Supreme Court in the matters-

Bhagwati and others Vs. State of U.P.[1976.5CC (Cr.) 338), Cliandrappa -

& others. Vs. State of Karnataka [(2007) 4 SCC 415], Ashok Rai Vs:.
State of U P and others (2014 AIR SCW 3406) and Sadhu Saran  Singh,.,
_Vs State of Uttar Pradesh and others [(2006) 4 SCC 357]

15. The apphcatlon for leave to appeal against acquittal 6f the accus‘efi/"
resp ondent has no merit and substance and accordmgly is hereby d1smissed in,
hmme at the stage of admlssxon 1tse1f
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